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|FR  Doc.  85-18432 
Filed  7-30-85:  4:22  pm| 
Billing  code  3ig5-01-M 


Proclamation  5359  of  July  30,  1985 

National  Disability  in  Entertainment  Week,  1985 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

The  entertainment  industry  in  America  today  has  an  enormous  ability  to 
inform  and  educate  at  the  same  time  that  it  entertains.  This  fact  is  especially 
well-Iqiown  to  the  thirty-six  million  Americans  with  disabilities,  because  they 
are  aware  of  the  concerted  efforts  being  made  by  the  entertainment  industry 
to  dispel  the  unfair  stereotypes  that  still  hinder  the  progress  of  disabled  people 
in  our  society. 

One  of  the  most  important  messages  the  entertainment  industry  is  delivering 
to  the  pubhc  is  that  people  with  disabilities  can  live  full  and  rewarding  Hves. 
They  ask  only  to  be  given  the  same  opportimities  to  compete  and  achieve  as 
everyone  else.  To  provide  them  with  this  opportunity  is  not  only  fair,  but 
makes  available  to  society  a  rich  pool  of  talents  and  ambitions  that  would 
otherwise  be  lost. 

The  entertainment  industry  deserves  to  be  commended  for  its  role  in  making 
these  worthy  developments  possible.  Because  of  the  industry's  continuing 
efforts,  Americans- with  disabilities  can  look  forward  to  brighter  futures,  filled 
with  the  wide  variety  of  opportunities  they  deserve. 

The  Congress,  by  Senate  Joint  Resolution  86,  has  designated  the  period  from 
July  25,  1985,  through  July  31,  1985,  as  "National  Disability  in  Entertainment 
Week"  and  has  authorized  and  requested  the  President  to  issue  a  proclama- 
tion in  honor  of  this  observance. 

NOW,  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  Stetes  of 
America,  do  hereby  proclaim  the  week  of  July  25,  1985,  through  July  31.  1985. 
as  National  Disability  in  Entertainment  Week,  and  I  call  upon  all  Americana 
to  observe  this  week  with  appropriate  ceremonies. 

IN  WITNESS  WHEREOF,  1  have  hereunto  set  my  hand  this  Airtieth  day  of 
July,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-five,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  tenth. 
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Rules  and  Regulations 


FedMal 

Vol.  SO,  No.  148 

Thwadajr.  Au^ttt  1.  tOU 


This  section  of  the  FEDERAL  REGISTER 
contaiot  reguiatoiy  (iocumente  having 
general  applicabiljty  and  legal  effect,  most 
of  which  are  keyed  to  and  codMed  in 
the  Ckxle  of  Federal  Regulations,  which  is 
published  under  50  litiaa  pumnnt  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Reguiaiiona  ia  soM 
by  the  Supeiintandent  of  OocuoMntt. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  TRANSPORTATION 
Fedaral  AvtaUon  AdrnMstraflon 
14  CFR  Part  30 
(OodMt  Na  85-NM-SS-AO;  AhmN.  9f-<114] 

AirworthinMt  DtracHy— .  Boaing 
Modd  767  SMiM  AkplMiM 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Finai  ruie. 

SUMMAMV.  This  amendment  adds  a  new 
aiinworthiness  directive  (AD)  applicable 
to  Boeing  Model  767  series  airplanes 
which  requires  replacement  or 
modification  of  the  Pneumatic  System 
Pressure  Regulating  and  Shutoff  Valve 
(PRSOV).  This  action  is  prompted  by  a 
report  of  one  operator  experiencing  a 
pneumatic  duct  burst  at  takeoff  due  to  a 
failed  PRSOV,  resulting  in  damage, 
caused  by  a  flailing  duct  segment,  to  air 
conditioning  components,  wire  bundles, 
flap  actuation  system,  wing/body 
fairing,  and  engine  throttle  cable.  In 
addition,  unusual  wear  of  this  valve  may 
prevent  its  closing  when  commanded  to 
do  so  by  the  crew  as  part  of  a  pneumatic 
system  failure  procedure. 
CFFECnvi  DATE  August  19, 1985. 
AD0RES3CS:  The  service  bulletin 
specified  in  this  AD  may  be  obtained 
upon  request  to  the  Boeing  Commercial 
Airplane  Company,  P.O.  Box  3707, 
Seattle,  Washington  98124,  or  to 
Hamilton  Standard,  Bradley  Field  Road, 
Windsor  Locks,  Connecticut  06096.  It 
may  also  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  9010  East  Marginal  Way 
South,  Seattle,  Washington. 
FOR  FURTHER  INFORMATIOM  CONTACT. 
Mr.  Gary  Lium.  Systems  and  Equipment 
Branch.  ANM-130S;  telephone  (206)  431- 
2946.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 


South,  C-«8e6e,  Seattle,  Washington 
98168. 

SUPPt^MENTAllY  mPORMATION:  On  May 

11, 1985.  a  Boeing  Model  767  airplane 
experienced  a  pneumatic  duct  rupture 
during  takeoff.  At  rotation,  the  crew 
heard  a  load  noise  from  the  wheel  well 
area,  and  the  airport  control  tower 
reported  seeiog  debtia  falling  from  the 
airplane.  The  airpiane  reteimed  for  a 
successful  landing.  The  crew  had  some 
initial  difficulty  in  moving  the  flaps,  and 
they  could  not  change  the  No.  2  engine 
thrust  setting.  The  engine  was  shut 
down  on  landing. 

Inspection  of  die  airplane  revealed 
extensive  duct  damage,  starting  about  3 
feet  inboard  of  the  No.  2  strut,  running 
along  the  wing  leading  edge,  into  both 
air  conditioning  bays,  and  in  the  left 
wheel  weU.  In  addition  to  damage  to 
various  air  conditioning  components. 
wire  bundles,  the  wing/body  fairing, 
and  the  flap  leading  ec^  diive 
mechanism,  the  throttle  cable  to  the  No. 
2  engine  was  severed,  causing  the  loss 
of  control  of  the  en#ne.  This  damage 
was  caused  by  the  unsecured  ends  of 
the  pneumatic  duct  flailing  about  inside 
the  confined  areas  of  the  wing/body   _- 
fairing,  the  air  conditioning  bays,  and 
the  left  wheel  well.  Since  this  duct 
flailing  action  is  random  and 
unpredictable,  the  potential  exists  for 
severe  damage  to  a  number  of  wire 
bundles  and  other  essential  systems 
located  in  these  areas. 

The  duct  rupture  was  determined  to 
be  caused  by  failure  of  the  Pneumatic 
System  Pressure  Regulating  and  Shutoff 
Valve  (PRSOV).  Inspection  of  the 
PRSOV  revealed  unusual  wear  in  the 
linkage  between  the  valve  actuator  and 
the  valve  butterfly,  which  has  been 
determined  to  be  caused  by  the  thermal 
and  vibratory  environment  associated 
with  the  engine.  In  this  incident  the 
linkage  failed,  allovtring  the  valve  to 
move  to  full  open,  which  in  turn  caused 
the  pneumatic  duct  downstream  of  the 
valve  to  burst. 

The  reSOV  and  associated  upstream 
ducting  are  designed  to  contain  the 
resulting  pressure  in  the  event  of  feilure 
the  High  Pressure  (HP)  shutoff  valve. 
Since  faihire  of  the  HP  valve  is 
annunciated  in  the  flight  deck,  the  crew 
procedure  associated  with  this  failure  is 
to  close  the  PRSOV  (which  normally 
regulates  the  variable  engine  bleed  air 
pressures  to  a  constant  value),  thus 
containing  the  unusually  highjiipssure 


until  a  landing  can  be  made.  Since  the 
crew  procedure  is  predicated  on  • 
properly  functioning  PRSOV,  the 
integrity  of  this  valve  must  be  assured. 

This  incident  occurred  on  a  Model  7B7 
equipped  with  General  Electric  (GE) 
CF&-80  series  engines.  Invesbgations  to 
date  have  revealed  that  the  Mean  Time 
Between  Unscheduled  Removals 
(MTBUR)  for  die  PRSOV  OB  GE- 
powered  airlines  is  somewhat  in 
excess  of  1500  hoars,  corapsred  to  a 
MTBUR  of  over  3000  bows  on  Pratt  A 
Whitney  (PSiW)  fT9D-powered 
airplanes.  The  wear  patterns  on  vahres 
from  the  two  installations  appear  to  be 
the  same,  with  only  the  time  intervals 
being  diffierent.  As  a  resolt.  the  1 
Company  has  recoraaMnded  an 
inspection  interval  of  1500  horn  time-ia- 
service  on  the  PRSOV  installed  on  the 
GE-powered  airplanes,  which  is 
intended  to  detect  valve  >intcay»  wear 
prior  to  failure.  Inspection  of  several  of 
these  valves  has  revealed,  however  that 
upon  accumulation  of  1500  hours,  valve 
linkage  wear  was  evident,  and 
replacement  of  worn  coraponents  was 
necessary  in  all  cases.  The  FAA  has 
determined  that  such  an  inspectioa  is 
thus  impractical,  and  has  determined 
that  it  is  necessary  in  the  interest  of 
safety  to  replace  valves  installed  on  GE- 
powered  airplanes  at  that  interval  with 
serviceable  valves. 

Inspection  of  valves  removed  bam 
P&W-powered  airfrianes  has  revealed 
that  similar  wear  is  processing  at  a 
much  slower  rate,  reflecting  the 
approximate  factor  of  2  between  the 
MTBUR  of  the  GE  and  PAW 
installations.  Accordingly,  the  FAA  has 
determined  that  because  of  this  tifnrer 
deterioration  of  the  mSOV  on  the  PftW- 
powered  airplanes,  the  replacement  of 
PRSOVs  with  serviceable  valves  at 
3000  hour  intervals  is  appropriate  for 
these. 

In  the  event  a  PRSOV  has  already 
exceeded  the  1500  or  3000  hour 
threshold,  a  compliance  time  of  200 
hours  time-4n-service  op  the  PRSOV  for 
the  GE-engine  installation  is 
estabhshed,  based  on  results  of  the 
inspection  of  several  valves  removed 
from  service.  A  compliance  time  of  500 
hours  time-in-service  on  the  PRSOV  for 
the  P&W  engine  installation  is  required, 
again  based  on  inspection  results,  and 
also  to  alleviate  the  potential 
replacement  parts  protiian. 
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In  this  context,  the  use  of  the  term 
"serviceable"  is  meant  to  include:  a 
replacement  valve  that  has  not  yet 
accumulated  1500  or  3000  hours  time-in- 
service:  a  valve  rebuilt  with  new  parts 
to  a  previously  approved  configuration: 
or  a  valve  modified  in  accordance  with 
a  service  bulletin  issued  by  Hamilton 
Standard,  the  valve  manufacturer. 
Incorporation  of  the  service  bulletin 
\constitutes  terminating  action  for  the 
repetitive  replacement  of  unmodified 
valves. 


Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design,  the  FAA  has 
determined  that  an  AD  is  necessary 
which  requires  a  repetitive  replacement 
of  the  PRSOV  with  a  serviceable  valve, 
or.  as  an  alternative  to  the  repetitive 
replacement,  a  modification  to  the  valve 
to  improve  its  service  life. 

Further,  since  a  situation  exists  that 
requires  the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
public  procedure  hereon  are 
impracticable  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  major  under  Executive  Order 
12291.  It  is  impracticable  for  the  agency 
to  follow  the  procedures  of  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  further  determined  that  this 
document  involves  an  emergency 
regulation  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  28, 1979).  If  this  action  is 
subsequently  determined  to  involve  a 
significant/major  regulation,  a  final 
regulatory  evaluation  or  analysis,  as 
appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required). 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  Safety.  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  Section  39.13  of  Part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  48  U.&C.  1354(a).  1421  and  1423: 
49  U.S.a  108(g)  (Revised  Pub.  L  97-449. 
January  12. 1983):  and  14  CFR  11.89. 

2.  By  adding  the  following  new 
airworthiness  directive: 


Boeing:  Applies  to  Boeing  Model  767  series 
airplanes  certificated  in  any  category. 
Compliance  is  required  as  indicated, 
unless  already  accomplished. 

To  preclude  failure  of  the  Pneumatic 
System  Pressure  Regulating  and  Shutoff 
Valve  (PRSOV).  and  to  assure  its  integrity 
when  commanded  closed  by  a  crew 
procedure,  accomplish  either  paragraph  A.  or 
R.  below.  (1)  within  the  next  200  hours  time- 
in-service  ort  the  PRSOV,  or  prior  to  the 
accumulation  of  1500  hours  time-in-service  on 
the  PRSOV.  whichever  occurs  later,  on 
airplanes  equipped  with  General  Electric 
CF8-80  series  engines,  or  (2)  within  the  next 
500  hours  time-in-service  on  the  PRSOV.  or 
prior  to  accumulation  of  3000  hours  time-in- 
service  on  the  TOSOV.  whichever  occurs 
later,  on  airplanes  equipped  with  Pratt  ft 
Whitney  JTSD  series  engines: 

A.  Replace  the  PRSOV,  Hamilton  Standard 
P/N  773288.  with  a  serviceable  valve.  Repeat 
this  procedure  for  replacement  valves  not 
modified  in  accordance  with  paragraph  B. 
below.  (1)  prior  to  the  accumulation  of  1500 
hours  time-in-service  on  the  valve,  on 
airplanes  equipped  with  General  Electric 
CF6-80  series  engines,  or  (2)  prior  to  the 
accumulation  of  3000  hours  time-in-service  on 
the  valve,  on  airplanes  equipped  with  Pratt  & 
Whitney  IT9D  series  engines. 

B.  Accomplish  PRSOV  modification  in 
accordance  with  Hamilton  Standard  Service 
Bulletin  36-2030,  dated  March  8. 1985.  or  later 
FAA-approved  revisions.  Valves  modified  in 
accordance  with  this  bulletin  are  not  subject 
to  a  repetitive  replacement,  and  constitute 
terminating  action  for  this  AD. 

Note. — In  the  event  an  operator  is  unable 
to  establish  the  accumulated  hours  tim  -in- 
service  on  a  given  PRSOV  installed  on  an 
airplane,  the  total  hours  accumulated  on  the 
airplane  must  be  used  in  the  determination  of 
replacement  or  modification  times  for  the 
PRSOV. 

C.  Alternate  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office,  FAA.  Northwest 
Mountain  Region. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  these 
documents  from  the  manufacturer  may 
obtain  copies  upon  request  to  the  Boeing 
Commercial  Airplane  Company.  P.O. 
Box  3707.  Seattle,  Washington  98124,  or 
to  Hamilton  Standard.  Bradley  Field 
Road,  Windsor  Locks,  Connecticut 
06098.  These  documents  also  may  be 
examined  at  FAA,  Northwest  Mountain 
Region.  17900  Pacific  Highway  South, 
Seattle,  Washington,  or  9010  East 
Marginal  Way  South,  Seattle, 
Washington. 

This  amendment  becomes  effective  August 
19. 1985. 


Issued  in  Seattle.  Washington,  on  July  24. 
1965. 

Wayne  J.  Beriow, 

Acting  Director,  Northwest  Mountain  Region. 
(FR  Doc  85-18192  Filed  7-31-85:  8:45  am] 

MUJNO  CODE  4t10-1S-« 


14  CFR  Part  71 

(Airspace  Docket  Na  SS-AGL-41 

Alteration  of  Control  Zone  and 
Transition  Area;  Indianapolis.  IN 

AOENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule. 

summary:  The  nature  of  this  action  is  to 
alter  the  Indianapolis.  Indiana,  control 
zone  and  transition  area  to  reflect 
airport  name  changes,  and  to  make 
minor  adjustments  to  the  parameters  of 
the  transition  area  to  ensure  instrument 
approach  procedure  at  Indianapolis 
International  Airport  will  be  contained 
within  controlled  airspace. 

The  intended  effect  of  this  action  is  to 
ensure  segregation  of  the  aircraft  using 
approach  procedures  in  instrument 
conditions  from  other  aircraft  operating 
under  visual  weather  conditions  in 
controlled  airspace. 

EFFECTIVE  DATE:  0901  GMT,  September 
26. 1985. 

FOR  FURTHER  INFORMATIOH  CONTACT: 

Edward  R.  Heaps,  Airspace,  Procedures, 
and  Automation  Branch,  Air  Traffic 
Division.  AGL-530,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines.  Illinois  60018. 
telephone  (312)  894-7360. 

SUPPLEMENTARY  INFORMATION: 
History 

On  Friday,  February  8. 1985.  the 
Federal  Aviation  Administration  (FAA) 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  alter  the  Indianapolis, 
Indiana,  control  zone  and  transition 
area  (50  FR  5398). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

Except  for  editorial  changes,  this 
amendment  is  the  same  as  that 
proposed  in  the  notice.  Sections  71.171 
and  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  were  republished 
in  Handbook  7400.8  dated  January  2, 
1985. 
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The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  alters  the 
Indianapolis.  Indiana,  control  zone  and 
transition  area  to  accommodate  existing 
conditions,  reflects  the  airport  name 
change,  eliminates  reference  to  Bob 
Shank  Airport  and  introduces  Skyway 
Airport  in  the  transition  area 
description,  and  modifies  the 
parameters  of  the  transition  area. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Control  zones, 
Transition  areas. 

Adoption  of  the  Aroendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  proposes  to 
amend  Part  71  of  the  FAR  (14  CFR  Part 
71)  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12. 1983):  14 
CFR  11.69. 

2.  By  amending  71.171  and  71.181  as 
follows: 

Indianapolis,  Indiana 

71.171 — Remove  the  words  "Indianapolis 
Municipal  (Weir-Cook)  Airport"  and 
substitute  the  words  "Indianapolis 
International  Airport" 

Indianapolis,  Indiana 

71.181 — ^That  airspace  extending  upward 
from  700  feet  above  the  surface  within  a  8.5- 
mile  radius  of  Indianapolis  International 
Airport  (lat.  39'  43'  35"  N.,  long.  86*  17'  05" 
W.);  within  a  5-mile  radius  of  Skyway 
Airport,  Greenwood,  IN  (lat.  39*  38'  00"  N^ 
long.  86'  05'  15  "  W.);  within  a  6.5-mile  radius 
of  Eagle  Creek  Airport  (lat.  39'  49'  45  "  N., 
long.  86*  17'  45"  W.):  within  3  miles  each  side 
of  the  Indianapolis  VORTAC  256*  radial, 
extending  from  the  6.5-mile  radius  of  Eagle 
Creek  Airport  and  8.5-mile  radius  of 


Indianapolis  International  Airport  to  8  miles 
west  of  the  VORTAC. 

Issued  in  Des  Plaines,  Illinois,  on  fuly  19, 
1985. 

Carl  B.  Schellenberg, 

Acting  Director,  Great  Lakes  Region. 
[PR  Doc.  8S-18193  Filed  7-31-85;  8:45  am] 

MUJNO  CODE  4«1»-13-« 


14  CFR  Part  71 

[Airspace  Docket  No.  84-AWA-37] 

Alteration  of  VOR  Federal  Airways; 
Albany,  NY 

AQENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  realigns 
Federal  Airways  V-489  and  V-157 
located  in  the  vicinity  of  Albany,  NY. 
Increasing  traffic  at  Newark,  NJ.  Airport 
and  the  satelhte  airports  has  caused 
numerous  en  route  and  terminal  area 
delays.  This  action  segregates  traffic  by 
realigning  airways  that  would  separate 
en  route  traffic  from  departure/arrival 
traffic  thereby  reducing  controller 
workload,  reducing  delays  and 
providing  more  efficient  use  of  the 
navigable  airspace. 

EFFECTIVE  DATE:  0901  G.m.t.,  September 
26, 1985. 

FOR  FURTHER  INFORMATION  CONTACT 
Lewis  W.  Still,  Airspace  and  Air  Traffic 
Rules  Branch  (ATO-230),  Airspace- 
Rules  and  Aeronautical  Information 
Division,  Air  Traffic  Operations  Service, 
Federal  Aviation  Administration.  800 
Independence  Avenue,  SW., 
Was)iington,  D.C.  20591;  telephone:  (202} 
426-8626. 
SUPPIXMENTARY  INFORMATION: 

History 

On  May  14, 1985,  the  FAA  proposed  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  realign 
VOR  Federal  Airway  V-489  between 
Sparta,  NJ,  and  Plattsburgh,  NY,  and 
extend  V-157  from  Kingston,  NY,  to 
Albany.  NY  (50  FR  20105).  Traffic  at 
Newark.  NJ.  Airport  has  been  increasing 
since  1981,  and  delays  have  become 
routine  because  of  the  complex  airway 
system  in  that  area  and  increased  traffic 
at  Newark  and  the  numerous  satellite 
airports.  This  action  segregates  en  route 
traffic  from  arrival/departure  traffic 
thereby  reducing  delays  and  reducing 
controller  workload.  Interested  parties 
were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  objecting  to  the 
proposal  were  received.  Except  for 


editorial  changes,  this  amendment  is  the 
same  as  that  proposed  in  the  notice. 
Section  71.123  of  Part  712  of  the  Federal 
Aviation  Regulations  was  repubUshed  in 
Handbook  7400.6A  dated  January  Z 
1985. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  realigns 
V-489  and  V-157  which  are  located  in 
the  vicinity  of  Albany,  NY.  Heavy  traffic 
at  Newark,  NJ,  Airpwrt  and  at  satellite 
airports  has  caused  numerous  en  route 
and  terminal  delays.  This  amendment 
segregates  traffic  by  realigning  that 
separate  en  route  traffic  from  arrival/ 
departure  traffic. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "maiof 
rule"  under  Exeuctive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Fart  71 

VOR  Federal  Airways,  Aviation 
safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  498  U.S.C.  1348(a),  1354(a),  1510; 
Executive  Order  10654;  49  U.S.C  10^ 
(Revised  Pub.  L  97-449,  January  12. 1983);  14 
CFR  11.69. 

2.  Section  71.123  is  amended  as 
follows: 

V-489— {Revised] 

From  Sparta,  NJ;  INT  Sparta  023'  and 
Albany,  NY  192*  radials;  Albany,  Glens  Falls. 
NY;  to  Plattsburgh,  NY. 

V-157— (Amended] 

By  removing  the  words  "to  Kingston.  NY." 
and  substituting'the  words  "Kingston.  NV:  to 
Albany.  NY." 
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Issued  in  Washington.  D.C  on  July  22. 
1985. 
Shili— p  Walter, 

Acting  Manager.  Airspace-Rules  and 

Aemnautical  Infonnation  Division. 

(FR  Doc.  85-18282  Filed  7-31-«5;  8:45  amj 

MLLMQ  CODE  4t10-1S-ll 


14  CFR  Part  71 

(Airspac*  Docket  Na  84-AAL-12] 

Designation  of  Hoopar  Bay.  AK, 
Transition  Araa 

agency:  Federal  Aviation 
Administration  (FAA),  DOT.- 

ACTKHC  Final  rule. 

summary:  This  amendment  desi^iates  a 
700  foot  transition  area  in  the  vicinity  of 
Hooper  Bay,  AK.  A  new  very  high 
frequency  omni-directional  radio  ranse 
distance  measuring  equipment  (VOR/ 
DME)  has  been  installed  at  Hopper  Bay 
and  three  new  instrument  approach 
procedures  have  been  developed  using 
this  naviga*>nal  aid.  The  transition  area 
provides  controlled  airspace  from  TOO 
feet  above  the  surface  for  departure/ 
arrival  aircraft. 

EFFECnvc  OATt  0901  G.m.t.,  September 
26.1985. 

FOn  FURTHER  IMFORMATION  CONTACT. 

Lewis  W.  Still.  Airspace  and  Air  Traffic 
Rules  Branch  (ATO-230).  Airspace- 
Rules  and  Aeronautical  Information 
Division.  Air  Traffic  Operations  Service. 
Federal  Aviation  Administration.  800 
Independence  Avenue  SW., 
Washington.  D.C.  20591:  telephone:  (202) 
426-8626. 

SUPPLEMENTARY  INFORMATION: 
History 

On  November  28. 1984.  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  designate  a  700  foot 
transition  area  in  the  vicinity  of  Hooper 
Bay.  AK  (49  FR  46747).  A  new  VORTAC 
has  been  installed  at  Hooper  Bay  and 
three  new  instrument  approach 
procedures  have  been  developed  that 
have  Hooper  Bay  in  their  descriptions. 
This  action  provides  controlled  airspace 
for  IFR  arrival/departure  operations. 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.181  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 


Handbook  7400.eA  dated  January  2. 
1985. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  designates 
a  700-foot  transition  area  in  the  vicinity 
of  Hooper  Bay.  AK.  to  provide 
controlled  airspace  from  700  feet  above 
the  surface  for  departure/arrival  aircraft 
at  Hooper  Bay. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  in  SubjecU  in  14  CFR  Fart  71 

Aviation  safety  ,  Transition  areai>. 

Adoption  of  tha  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  48  U.8.C  1348(a).  1354(a).  1510: 
Executive  Order  10854:  49  U.S.C.  106(g) 
(Revised  Pub.  L  449,  January  12. 1983):  14 

CFRii.ee. 

2.  Section  71.181  is  amended  as 
follows: 

Hooper  Bay.  AK— {N«w| 

That  airspace  extending  upward  from  700 
feet  ACL  within  9.5  miles  southwest  and  4.5 
miles  northeast  of  the  315'  radial  from  the 
Hooper  Bay  VORTAC  and  from  the  Hooper 
Bay  VORTAC  extending  from  18.5  miles 
northwest  and  within  4.5  miles  southwest, 
and  9.5  miles  northeast  of  the  135*  radial  from 
the  Hooper  Bay  VORTAC  extending  from  the 
VORTAC  to  23.5  miles  southeast. 

Issued  in  Washiitgton.  D.C.  on  July  22. 1885. 
James  Bums,  Jr.. 

Acting  Manager.  Airspace-Rules  and 

Aeronautical  Infonnation  Division. 

(FR  Doc  85-18283  Filed  7-31-85:  8:45  am] 

WLUMO  coot  4S1S-13-M 


14  CFR  Part  71 

lAirtfMce  Ooekat  No.  85-AWP-1] 

Altarations  to  VOR  Fadaral  Airways— 
Hawaii 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule. 

summary:  This  amendment  revokes  two 
and  alters  11  Federal  Airways  in  the 
state  of  Hawaii.  This  action  results  from 
relocation  of  the  Honolulu,  HI,  very  high 
frequency  omni-directional  radio  range 
and  tactical  air  navigation  (VORTAC) 
facility.  Complementary  actions  to 
revoke  and  establish  new  compulsory 
reporting  points  associated  with  this 
action  are  being  taken  in  a  separate 
Airspace  Docket  No.  85-AWP-8. 

EFFECTIVE  DATE:  0901.G.m.t..  September 

26. 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Gene  Falsetti,  Airspace  and  Air  Traffic 
Rules  Branch  (ATO-230),  Airspace- 
Rules  and  Aeronautical  Information 
Divisions.  Air  Traffic  Operations 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  D.C.  20591; 
telephone:  (202)  426-8783. 
SUPPlfMENTARY  INFORMATION: 

History 

On  April  24. 1985,  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71i  to  revoke 
two  and  alter  11  Federal  Ataways  in  the 
state  of  Hawaii.  This  action  resulted 
from  relocation  of  the  Honolulu.  HI, 
VORTAC  facility.  It  also  reflected  a 
codification  of  routes  which  has  been 
requested  by  airspace  users  and 
assigned  by  air  traffic  controllers  (50  FR 
16095).  Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.127  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6A  dated  January  2, 
1985. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  revokes 
Federal  Airways  V-9  and  V-14  and 
alters  V-11,  V-12.  V-13.  V-15,  V-16,  V- 
2.  V-20.  V-21.  V-22.  V-4  and  V-8. 
Coincidentally,  and  in  the  interest  of 
standardizatiort,  the  base  altitude  of 
Federal  Airways  V-8.  V-13.  and  V-15 
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are  lowered  to  conform  to  the  standard 
base  altitude  of  1.200  feet  above  the 
surface  as  specified  in  9  71.5. 

The  FAA  has  determined  that  this 
regulation  only  involves  and  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  Safety.  VOR  Federal 
Airways. 

Adoption  of  the  Amendment 

PART  71— {AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority.  49  U.S.C.  1349(a).  1354(a],  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  )anuary  IZ  1983);  14 
CFR  11.69. 

2.  Section  71.127  is  amended  as 
follows: 

V-ll— (Reviaedl 

From  INT  Kona  HI.  323*  and  Upolu  Point 
HI,  211*  radials;  via  Upolu  Point;  INT  Upolu 
Point  349'  and  Maui,  HI.  080'  radiala:  to  Maui. 

V-12— {Revised] 

From  INT  South  Kauai,  HI,  245*  radial  and 
long  161'23'22'  W.,  via  INT  South  Kauai  245' 
and  Honolulu.  HI,  289'  radials;  Honolulu; 
Koko  Head.  HI.  to  INT  Koko  Head  050*  and 
Uplou  Point.  HI,  354'  radials. 

V-13— (R«via«d] 

From  Koko  Head,  HI,  via  INT  Koko  Head 
050*  and  Molokai.  HI  015'  radials  to  INT 
Molokai  015'  and  lat.  22'46'00'  N. 

V-14-{Revoked] 

V-IS— (Revised] 

From  INT  South  Kauai.  HI,  288*  radial  and 
long.  182'37'11'  W.,  via  South  Kauai;  Lihue. 
HI;  INT  Uhue  121'  and  Honolulu.  HI  289* 
radials;  Honolulu;  Koko  Head.  HI;  Molokai, 
HI;  Maul,  HI;  INT  Maui  095'  and  Hilo,  HI, 
336'  radials;  Hilo  to  INT  Hilo  099'  radial  and 
long.  151'53'00'  W. 


V-lfr-(Revised] 

From  INT  South  Kauai,  HI,  271*  radial  and 
long.  162  '45'28"  W..  via  South  Kauai;  L\T 
South  Kauai  122'  and  Lanai.  HI,  289'  radials; 
Lanai:  Upolu  Point,  HI;  INT  Upolu  Point  108' 
and  Hilo.  HI.  336'  radials;  to  Hilo. 

V-2— {Amended] 

By  removing  the  words  "South  Kauai,  HI. 
Lihue.  HI.  INT  Lihue  130'  and  Honolulu.  HL 
269*  radials;  Honolulu;"  and  substituting  the 
words  "Honolulu.  HI,  via" 

V-20 — (Amended] 

By  removing  "134*"  and  substituting  "136*" 
V-21— (Revised] 

From  Honolulu.  HI,  via  INT  Honolulu  182* 
and  Lanai,  HI,  289'  radials;  Lanai;  LNT  Lanai 
106'  and  Hilo,  HI,  033'  radials;  INT  Upolu 
Point,  HI,  093'  and  Hilo  078'  radials;  to  INT 
Hilo 078'  and  long.  152*1400"  W.  The  ^ 

airspace  within  R-3104  is  excluded.         — ' 

V-22— (Revised] 

From  Molokai,  HI,  via  INT  Molokai  082* 
and  Maui.  HI.  331*  radials;  Maui:  INT  Maui 
095'  and  Hilo.  HI  321'  radials;  Hilo;  to  INT 
Hilo  078'  radial  and  long.  152'14'00"  W. 

V-«— (Revised] 

From  Honolulu.  HL  to  INT  Honolulu  252* 
radial  and  long.  160*48'or'  W. 

V-»— (Revised] 

From  Honolulu,  HI,  via  INT  Honolulu  182' 
and  Molokai,  HL  265'  radials;  Molokai;  to 
INT  Molokai  OSr  and  Upolu  Point,  HI,  010* 
radials. 

V-«— (Revoked) 

Issued  in  Washington,  D.C.,  on  July  22, 
1985. 

Shelomo  Wugalter, 
Acting  Manager,  Airspace-Rules  and 
Aeronautical  Information  Division. 
[FR  Doc.  85-18285  Filed  7-31-85;  8:45  am] 

MLUNQ  CODE  4t10-19-M 


14  CFR  Part  71 

[Airspace  Docket  No.  85-AWP-6] 

Revocation  and  Establishment  of 
Compulsory  Reports  Points,  Hawaii 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Final  rule. 

SUMMARY:  This  amendment  revokes 
seven  Compulsory  Reporting  Points  and 
establishes  seven  others  over  the  Pacific 
Ocean  primarily  west  and  southwest  of 
the  state  of  Hawaii.  This  action  is 
associated  with  Airspace  Docket  No. 
85-AWP-l  which  revokes  two  and 
alters  11  Federal  airways.  Both  docket 
actions  result  from  the  relocation  of  the 
Honolulu.  HI,  very  high  frequency  omni- 
directional radio  range  and  tactical  air 
navigation  (VORTAC)  facility. 


EFFECTIVE  DATE:  0901  G.m.t.  September 

26.1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gene  Falsetti,  Airspace  and  Air  Traffic 
Rules  Branch  (ATO-230).  Airspace- 
Rules  and  Aeronautical  Information 
Division.  Air  Traffic  Operations  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue  SW.. 
Washington.  D.C.  20591:  telephone:  (202) 
425-8783. 

SUPPLEMENTARY  INFORMATIOM: 

History 

On  April  24, 1985.  the  FAA  proposed 

to  amend  Part  71  the  Federal  Aviation 
Regulations  (14  CFR  Part  H)  to  revoke 
seven  Compulsory  Reporting  Points  and 
establish  seven  others  on  routes 
established  as  oceanic  tracks  or 
proposed  as  VOR  Federal  airway 
alterations  (50  FR  16097).  Establishment 
of  the  Compidsory  Reporting  Points 
would  enable  air  traffic  controllers  to 
automatically  and  accurately  identify 
when  a  transfer  of  responsibility  has 
taken  place  between  I^onolulu  Air  Route 
Traffic  Control  Center  and  outlying  air 
traffic  control  facilities.  Interested 
parties  were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  objecting  to  the 
proposal  were  received.  Except  for 
editorial  changes,  this  amendment  is  the 
same  as  that  proposed  in  the  notice. 
Section  71.215  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6A  dated  January  2, 
1985. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (a) 
revokes  the  following  Compulsory 
Reporting  Points:  BROMS.  SOLS. 
MAKAl.  VANDA  POTEN.  DOGGY. 
PALMS:  and  (b)  establishes  the 
following  Compulsory  Reporting  Points: 
1.  CHOKO,  on  R-64  at  175  nautical  miles 
southwest  of  the  Honolulu  VORTAC  2. 
KATHS  on  revised  V-12  at  115  nautical 
miles  southwest  of  the  South  Kauai 
VORTAG  3.  NONNI.  on  revised  V-12  at 
175  nautical  miles  west/southwest  of  the 
Honolulu  VORTAC;  4.  SILVA  on  revised 
V-16  at  180  nautical  miles  west  of  the 
South  Kauai  VORTAC;  5.  PAIH)L  on  G- 
47  and  B-75  at  181  nautical  miles 
southwest  of  the  Honolulu  VORTAC;  & 
NIEMO  on  A-7g  at  183  nautical  miles 
southwest  of  the  Honolulu  VOTRAC 
and  7.  SHUA  on  B-74  and  B-60  at  185 
nautical  miles  southwest  of  the 
Honolulu  VORTAC 
'     The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  foriiwhich 
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frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Older  12291;  (2]  is 
not  a  "signiHcant  nde"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  28, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal  Since  this  is  a 
routine  matter  that  will  only  afiect  air 
trafHc  procedures  and  air  navigation,  it 
is  certified  that  this  rule  %vill  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Compulsory  reporting 
points. 

Adoption  of  the  Amendment 
PART  71-<  AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Fadacal 
Aviation  Regulations  (14  CFR  I^tffl)  is 
amended,  as  follows: 

1.  The  authority  citatioo  for  Part  71 
continues  to  read  as  follows: 

Aatfrntty:  48  U.S.C.  1348(a).  1354(a).  1510; 
Executive  Order  10854;  49  li.S.C  106(g) 
(Revised  Pub.  L  97-449,  January  12. 1983):  14 
CFR  11.69. 

2.  Section  71.215  is  amended  as 
follows: 

BROMS— {Revoked) 

SILLS— (Revoked) 

MAKAI— (Revoked) 

VANDA— (Revoked) 

POTH>4— (Revokedl 

DOGGY— (Revoked) 

PALMS— (Revoked) 

CHOKO— (New) 

LaL  20*22  51    N..  long  160*53  09    W. 

KATHS— (New) 

INT  South  Kauai.  HI  245*  radial  and  long. 
161  "23  22    W. 

NONNI— (New) 

INT  South  Kauai.  HI.  245*  and  Honolulu. 
HI.  289'  radiaU. 

SILVA— {Newf 

INT  South  Kauai.  HI,  271'  radial  and  long 
162*45  28    W. 

PAODI— (New) 

Lai.  18'25  43    N.,  long.  15854  47'  W.  . 
MEMO— (New| 

Ut.  18'53  15    N.,  long.  159'54'46'  W. 
SHILA— (New) 

Lat  19'33  33    N..  long.  180*3822    W. 


Issued  in  Washington.  D.C.  on  July  22. 
1985. 

Shelomo  Wugalter. 

Acting  Manager.  Airspace-Rules  and 

Aeronautical  Information  Division. 

(FR  Doc.  85-18286  Filed  7-31-85;  8:45:  am] 
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14  CFR  Parte  71  and  73 
[Airspace  Docket  No.  aS-AWA-18] 

AltaratJon  of  Continantal  Control  Area 
and  Restricted  Area  R-4803,  Fallon, 
NV 

AQENCv:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTKNC  Final  rule. 

summary:  This  action  realigns  the 
internal  boimdahes  of  Restricted  Area 
R-4a03  North  and  South,  located  in  the 
vicinity  of  Fallon,  ^JV.  This  action 
constitutes  a  minor  change  in  the 
availability  of  altitudes  within  the 
restricted  area  during  times  of  use.  This 
action  is  required  to  correct  a  minor 
charting  error  that  was  made  during  the 
original  establishment  of  R-4603. 

EFFECTIVE  DATE:  0901  G.m.L,  September 

26.  1985. 

Fon  FUMTMeR  mroMMATioN  contact: 

Andrew  B.  Oitmanns,  Airspace  and 
Aeronautical  Information  Requirements 
Branch  (ATO-240),  Airspace-Rules  and 
Aeronautical  Information  Division.  Air 
Traffic  Operations  Service,  Federal 
Aviation  Administration.  800 
Independence  Avenue  SW., 
Washington,  D.C.  20591;  telephone:  (202) 
426-3128. 

SUPPLEMENTARY  INFOftMATWN: 

History 

On  April  23, 1985.  the  FAA  proposed 
to  amend  Parts  71  and  73  of  the  Federal 
Aviation  Regulations  (14  CFR  Parts  71 
and  73)  to  realign  the  internal 
boundaries  of  Restricted  Area  R-4803 
North  and  South,  located  in  the  vicinity 
of  Fallon,  NV,  and  adjust  the 
Continental  Control  Area  accordingly 
(50  FR  15903).  This  action  will  change 
the  availability  of  altitudes  within 
Restricted  Area  R-4803  North  and  South 
during  actual  times  of  use.  Interested 
parties  were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  One  comment  objecting  to  R-4803 
was  received;  however,  it  did  not  object 
to  the  actual  proposal  but  to  the 
existence  of  R-4803  In  general.  Except 
for  editorial  changes,  and  a  minor 
change  in  the  times  of  use  these 
amendments  are  the  same  as  those 
proposed  in  the  notice.  Sections  71.151 


and  73.48  of  Parts  71  and  73  of  the 
Federal  Aviation  Regulations  were 
republished  in  Handbook  7400.6A  dated 
January  2. 1985, 

The  Rule 

These  amendments  to  Parts  71  and  73 
of  the  Federal  Aviation  Regulations 
realign  the  internal  boundaries  of 
Restricted  Area  R-4803  North  and 
South,  located  in  the  vicinity  of  Fallon. 
NV.  and  adjust  the  Continental  Control 
Area  accordingly.  This  action  changes 
the  availability  of  altitudes  within 
Restricted  Area  R-4803  North  and  South 
during  actual  times  of  use. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  SubjecU  in  14  CFR  Farts  71  and 
71 

Aviation  safety.  Restricted  areas. 

Adoption  of  the  Amendments 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Parts  71  and  73  of  the 
Federal  Aviation  Regulations  (14  CFR 
Parts  71  and  73)  are  amended,  as 
follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  48  U.S.C.  1348(a),  1364(a},  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983):  14 
CFR  11.69. 

2.  Section  71.151  is  amended  as 
follows: 

R-4803  Fallon,  NV— {Revoked] 

R-4803S  Fallon,  NV— {New) 

3.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  15ia 
1522;  Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983):  14 
CFR  11.69. 

4.  Section  73.48  is  amended  as  follows: 
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R-4803  Fallon.  NV— (Revoked] 
R-M03N  Fallon.  NV— {New) 

Boundaries.  Beginning  at  let.  39*34  53"  N., 
long.  118*593e   W.:  to  lat.  39"35 «'  N.,  long. 
11853  14    W.;  to  lat.  3926  48    N..  long 
118'51  03    W.;  to  lat.  3930  00    N..  long. 
118  58  30   W.;  to  the  point  of  beginning. 

Designated  altitudes.  Surface  to  8,000  feet 
MSL 

Time  of  designation.  0715  to  2330  daily. 

Controlling  agency.  FAA,  Oakland  ARTCC. 

Using  agency.  U.S.  Navy,  Commander, 
Flight  Attack  Wing  Pacific,  NAS  Lemoore, 
CA. 

R-4803S  FaUon.  NV— {New| 

Boundaries.  Beginning  at  lat.  39*3000"  N.. 
long.  118*58 30    W.;  to  lat.  39*2848    N.,  long. 
118*51  03    W.;  to  lat.  39*23 13   N.,  long. 
118*50 10   W.;  thence  via  the  arc  of  a  3  NM 
radius  circle  centered  at  lat.  39*20  40   N.. 
long.  118*52  15    W.:  to  lat.  39'2007'  N...long. 
118*56  03   W.:  to  the  point  of  beginning. 
'      Designated  altitudes.  Surface  to  18,000  feet 
MSL 

Time  of  designation.  0715  to  2330  daily. 

Controlling  agency.  FAA,  Oakland  ARTCC. 

Using  agency.  U.S.  Navy.  Commander, 
Light  Attack  Wing  Pacific,  NAS  Lemoore.  CA. 

Issued  in  Washington,  D.C.  on  July  22, 
1985. 

Shelomo  Wugalter. 

Acting  Manager.  Airspace-Rules  and 

Aeronautical  Information  Division. 

|FR  Doc.  85-18290  Filed  7-31-85;  8:45  amj 

BILUNQ  CODE  4910-1»-M 


14  CFR  Parts  71  and  73 

[Airspac*  Docket  No.  83-AWP-3] 

Restricted  Areas;  Expansion  and 
SutKlivision  of  R-4a06,  Las  Vegas,  NV 

agency:  Federal  Aviation 
Administration  fFAA).  DOT. 
action:  Final  rule. 

summary:  This  amendment  enlarges 
and  subdivides  Restricted  Area  R-4806, 
L^s  Vegas.  NV,  into  R-4a06W  and  R- 
4d06E  with  changes  in  altitude  structures 
and  times  of  use.  This  action  will  help 
insure  participating  aircraft  do  not 
inadvertently  spill  out  of  the  restricted 
area.  In  addition,  special  and  unique  test 
flights  are  conducted  in  the  area  which 
require  full  attention  by  the  pilot  to 
aircraft  performance  and  systems, 
distracting  pilots  from  paying  full 
attention  to  the  see-and-avoid 
procedures.  This  action  insures 
segregation  of  nonparticipating  aircraft 
from  test  flight  activity. 

EFFECTIVE  DATE:  0901  G.m.t.,  September 

26, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andy  Oltmanns.  Airspace  and 
Aeronautical  Information  Requirements 
Branch  (ATO-240).  Airspace-Rules  and 


Aeronautical  Information  Division,  Air 
Traffic  Operations  Service.  Federal 
Aviation  Administration.  800 
Independence  Avenue  SW.. 
Washington,  D.C.  20591;  telephone:  (202) 
426-3128.    ) 

8UPPUEMENTARY  INFORMATION: 
History 

On  November  22, 1983.  the  FAA 
proposed  to  amend  Parts  71  and  73  of 
the  Federal  Aviation  Regulations  (14 
CFR  Parts  71  and  73)  to  enlarge 
Restricted  Area  R-4806  and  subdivide  it 
as  R-4806  East  and  R-4e06  West  by 
incorporating  part  of  the  Desert  MO  A 
and  associated  air  traffic  control 
assigned  airspace  and  including  it  in  the 
Continental  Control  Area  (48  FR  52749). 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  vmtten 
comments  on  the  proposal  to  the  FAA. 
Because  of  the  desire  to  receive 
additional  comments  regarding  the 
proposal  and  because  of  the  complexity 
of  the  action,  the  FAA  reopened  the 
comment  period  on  the  NPRM  for  an 
additional  60  days.  Comments  objecting 
to  the  proposal  were  received  from  the 
Fish  and  Wildlife  Service,  Wilderness 
Society  and  the  Nevada  Department  of 
Transportation.  The  Fish  and  Wildlife 
Service  and  the  Wilderness  Society 
objected  to  the  proposal  based  on 
environmental  issues  concerning  the 
Desert  National  Wildlife  Range.  The 
Nevada  Department  of  Transportation 
objected  to  the  proposal  based  on  its 
aeronautical  effect  upon  an  established 
VFR  route  located  along  Highway  93. 

Due  to  the  objections  received, 
negotiations  between  representatives  of 
the  Western  Pacific  Region  and  the 
Department  of  Air  Force  have  resulted 
in  the  realignment  of  the  restricted  area 
proposal.  These  negotiations  have 
resulted  in  mitigating  all  the  opposition 
received  during  the  comment  period. 
The  realignment  of  the  restricted  areas 
will  be  well  outside  the  confines  of  the 
protected  airspace  along  the  VFR  route 
near  Highway  93  and  will  not  adversely 
impact  die  Desert  National  Wildlife 
Range.  Sections  71.151  and  73.48  of  Parts 
71  and  73  of  the  Federal  Aviation 
Regulations  were  republished  in 
Handbook  7400.6A  dated  January  2, 
1985. 

The  Rule 

These  amendments  to  Parts  71  and  73 
of  the  Federal  Aviation  Reflations 
enlarge  and  subdivide  Restricted  Area 
R-4806.  Las  Vegas,  NV,  into  R-4806E 
and  R-4806W,  with  changes  in  altitude 
structures  and  times  of  use.  This  action 
increases  the  amount  of  airspace 


required  by  the  military  to  conduct  their 
hazardous  type  operations. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procediuvs  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entitit^ 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subject,  in  14  CFR  Parts  71  and 

73 

Aviation  safety.  Continental  control 
area  and  restricted  areas. 

Adoption  of  the  Amendments 

Accordingly,  pursuant  to  (he  authority 
delegated  to  me.  Parts  71  and  73  of  the 
Federal  Aviation  Regulations  (14  CFR 
I^rts  71  and  73)  are  amended,  as 
follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  ISIft 
Executive  Order  10854:  49  U.S.C.  108(g) 
[Revised  Put).  L  97-449.  January  IZ  1983):  14 
CFR  11.88. 

2.  Section  71.151  is  amended  as 

follows: 

R-4806  Las  Vegas,  NV— (Revoked) 
R-4806W  Las  Vegas,  NV— (N«w| 
R-4806E  Las  Vegas,  NV— (New) 

3.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  ISia 
1522;  Executive  Order  10654:  49  U.S.C  106(g) 
(Revised  Pub.  L  97-449.  )anuary  12. 19B3):  14 
CFR  11.80. 

4.  Section  73.48  is  amended  as  follows: 
R-4806  Las  Vegm,  NV— (Revoked) 
R-4806W  Las  Vegas,  NV— (New] 

Boundaries.  Beginning  at  laL  37*17tl0''  N.. 
long.  IIS'IBOO"  W.;  to  lat  36*28'00"  N..  long. 
115'18'00"  W.:  to  lat.  36*28'00"  N..  long. 
115'23'00"  W.;  to  let  38'35*00"  N„  long. 
115'3r00"  W.;  to  lat.  36'35'00"  N.,  long. 
115'53'00"  W.;  to  lat.  36*36'00"  N.,  long., 
115*56'00"  W.;  to  lat.  37t»W  N.,  loi«. 
115"56'00"  W.;  to  lat  3r06'00"  N,  long. 
115"35'00"  W.;  to  lat  37*17'00"  N.,  long. 
115*35'00"  W..  to  the  point  of  beginning. 

Designated  altitudes.  Unlimited. 

Times  of  designation.  Continuous. 
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Controlling  agency.  FAA,  Los  Angeles 
ARTCC. 

Using  agency.  U.S.  Air  Force.  Commander. 
Tactical  Fighter  Weapons  Center,  Nellis  AFB. 
NV. 

R-IM»E  Us  Vegas.  NV— {New| 

Boundaries.  Beginning  at  lat.  37*17  00 '  N.. 
long.  115*1800"  W.:  to  lat.  37*17  00"  N..  long. 
IIS'IIOO"  W.:  to  lat.  37*1200"  N..  long. 
115*07  00  ■  W.:  to  lat.  36-W'OO"  N..  long. 
115*0700"  W.;  to  lat.  36*3«'00"  N..  long. 
IIS'IB'OO"  W.,  to  the  point  of  beginning. 

Designated  altitudes.  100  feet  AGL  to 
unlimited. 

Time  of  designation.  0500-2000  daily. 
Monday-Saturday:  other  times  bj  NOT  AM. 

Controlling  agency.  FAA.  Los  Angeles 
ARTCC. 

Using  agency.  U.S.  Air  Force.  Commander. 
Tactical  Fighter  Weapons  Center.  Nellis  AFB 
NV. 

Issued  in  Washington.  D.C..  on  fuiy  22. 
1985. 

lames  Bumes,  |r.. 

Acting  Manager,  Airspace-RuJes  and 

Aeronautical  In  formation  Division. 

|FR  Doc.  85-18284  Filed  7-31-85:  8:45  am| 

BHJJNO  COM  4>10-13-« 


14  CFR  Parts  71  and  75 
(AkspK*  Docket  No.  8S-ASO-91 

Alteration  of  VOR  Federal  Airways  and 
Jet  Routes;  Vero  Beach,  FL 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnoN:  Final  rule. 

summary:  These  amendments  realign 
Federal  Airways  V-51.  V-437  and  V-492 
and  Jet  Route  J-45  located  in  the  vicinity 
of  Vero  Beach,  FL  During  a  space 
shuttle  launch  or  recovery  operation  it 
becomes  necessary  to  reroute  or  vector 
traffic  to  circumnavigate  that  area.  This 
action  reduces  the  requirement  to  vector 
traffic,  aids  flight  planning  and  reduces 
controller  workload. 

EFFECTIVE  DATE:  0901  G.m.t.,  September 

28.1985. 

FOn  FURTHER  INFORMATION  CONTACT: 

Lewis  VV.  Still,  Airspace  and  Air  Traffic 
Rules  Branch  (ATO-230),  Airspace- 
Rules  and  Aeronautical  Information 
Divison,  Air  Traffice  Operations 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  D.C.  20591: 
telephone:  (202)  426-8626. 

SUPPLEMENTARY  INFORMATION: 

History 

On  May  8, 1985,  the  FAA  proposed  to 
amend  Parts  71  and  75  of  the  Federal 
Aviation  Regulations  (14  CFR  Parts  71 
and  75)  to  alter  the  descriptions  of  VOR 
Federal  Airways  V-51,  V-437.  V-492 


and  Jet  Route  J-45  located  in  the  vicinity 
of  Vero  Beach,  FL  (50  FR  19380).  When  a 
space  shuttle  launch  or  recovery 
operation  is  scheduled,  it  becomes 
necessary  to  reroute  traffic  to 
circumnavigate  the  Kennedy  Space 
Center  launch  and  recovery  areas.  This 
action  realigns  the  afl'ected  airways  and 
jet  route  clear  of  the  Kennedy  Space 
Center  airspace  and  provides  a  bypass 
route  in  the  Vero  Beach,  FL.  area. 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  these  amendments  are  the 
same  as  those  proposed  in  the  notice. 
Sections  71.123  and  75.100  of  Parts  71 
and  75  of  the  Federal  Aviation 
Regulations  were  republished  in 
Handbook  7400.6A  dated  January  2. 
1985. 

The  Rule 

These  amendments  to  Parts  71  and  75 
of  the  Federal  Aviation  Regulations 
realign  V-51.  V-437.  V-492  and  Jet 
Route  J-45.  located  in  the  vicinity  of 
Vero  Beach,  FL  During  a  space  shuttle 
launch  or  recovery  operation  it  becomes 
necessary  to  reroute  or  vector  traffic  to 
circumnavigate  that  area.  These 
amendments  reduce  the  requirement  to 
vector  traffic. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  l^eep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Parts  71  and 

75 

VOR  Federal  airways.  Jet  routes. 
Aviation  safety. 

Adoption  of  the  Amendments 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Parts  71  and  75  of  the 
Federal  Aviation  Regulations  (14  CFR 
Parts  71  and  75)  as  amended  (49  FR 
48532)  are  further  amended,  as  follows: 


1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a).  1510; 
Executive  Order  10854:  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  )anuary  12. 1983):  14 
CFR  11.89. 

2.  Section  71.123  is  amended  as 
follows: 

V-51— (Amended] 

By  removing  the  words  "Vero  Beach;  Vero 
Beach  343*  INT  Melbourne,  FL.  161*  radials; 
Melbourne;  Melbourne  341'  INT  Ormond 
Beach,  FL.  161'  radials  Ormond  Beach; 
Ormond  Beach.  FL;"  and  substituting  the 
words  "Vero  Beach.  INT  Vero  Beach  330*  and 
Ormond  Beach,  FL,  183*  radials,  Ormond 
Beach;"  also,  by  removing  the  words  "The 
airspace  within  R-2921,  R-2922,  R-2926.  and 
R-2927  is  excluded. ' 

V-437— (Amended] 

By  removing  the  words  "From  Melbourne, 
FL;"  and  substituting  the  words  "From 
Pahokee.  FL;  Melbourne,  FU" 

V-492— {Amended] 

By  removing  the  word*  "INT  Palm  Beach 
356*  and  Vero  Beach,  FL,  143*  radials;  to  Vero 
Beach."  and  substituting  the  words  "INT 
Palm  Beach  356'  and  Melbourne,  FL.  146*    ' 
radials:  to  Melbourne." 

3.  The  authority  citation  for  Part  75 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a)  1354(a).  1510; 
Executive  Order  10854: 49  U.S.C.  106(g) 
(Revised.  Pub.  L  97-449.  January  12, 1983); 
and  14  CFR  11.69. 

4.  Section  75.100  is  amended  as 
follows: 

|-4S — [Amended) 

By  removing  the  words  "Vero  Beach: 
Ormond  Beach.  FL"  and  substituting  the 
words  "Vero  Beach:  INT  Vero  Beach  330*  and 
Ormond  Beach.  FL,  183*  radials;  Ormond 
Beach;" 

Issued  in  Washington,  D.C,  on  July  24, 
1985. 

James  Bums,  Jr.. 

Acting  Manager,  Airspace-Rules  and 
Aeronautical  Information  Division. 
[FR  Doc.  85-18281  Filed  7-31-85;  8:45  am] 
MLUNQ  cooe  aio-is-M 


14  CFR  Part  73 

[Airspace  Docket  No.  S5-AWA-35] 

Alteration  of  Restricted  Areas  R- 
4808N  and  R-4808S,  Las  Vegas,  NV 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

summary:  This  action  changes  the  using 
agencies  for  Restricted  Areas  R-4808N 
and  R-4808S  in  the  State  of  Nevada. 
This  action  is  required  since  the  Energy 
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Research  and  Development 
Administration  has  transferred  its 
functions  to  the  Department  of  Energy. 

EFFECTIVE  DATE:  0901  G.M.T..  September 
26, 1985 

FOR  FURTHER  INFORMATION  CONTACT 

Andrew  B.  Oltmanns,  Airspace  and 
Aeronautical  Information  Requirements 
Branch  (ATO-240),  Airspace-Rules  and 
Aeronautical  Information  Division.  Air 
Traffic  Operations  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington.  D.C.  20591;  telephone:  (202) 
426-3128. 

The  Rule 

This  amendment  to  Part  73  of  the 
Federal  Aviation  Regulations  is  to 
designate  Manager,  Nevada  Operations 
Office,  United  States  Department  of 
Energy,  Las  Vegas,  NV.  as  the  using 
agency  for  R-4a08N  and  R-4608S. 
Previously,  the  using  agency  for  R- 
4808N  and  R-4808S  was  the  Manager. 
United  States  Energy  Research  and 
Development  Administration,  Las 
Vegas,  NV.  The  change  in  using  agency 
does  not  alter  the  type  activities 
conducted  in  the  restricted  areas.  Since 
this  amendment  is  editorial  in  nature,  it 
is  a  minor  matter  in  which  the  public 
would  have  no  particular  desire  to 
comment,  therefore,  notice  and  public 
procedure  thereon  is  unnecessary. 
Section  73.48  of  Part  73  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6  dated  January  2, 1985. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationaHy 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  thatWiis  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  73 

Aviation  safety.  Restricted  Areas. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  73  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  73)  is 
amended,  as  follows: 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a)  1354(a),  1510. 
1522;  Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12, 1983);  14 
CFR  11.69. 

2.  Section  73.48  is  amended  as  follows: 

R-480eN  Laa  Vegas.  NV— {Amended) 

By  removing  the  words  "Manager.  United 
States  Energy  Research  and  Development 
Administration,  Las  Vegas,  NV."  and 
substituting  the  words  "Manager,  Nevada 
Operations  Office,  United  States  Department 
of  Energy,  Las  Vegas,  NV." 

R-480eS  Us  Vagas,  NV— (Amended) 

By  removing  the  words  "Manager,  United 
States  Energy  Research  and  Development 
Administration.  L,as  Vagas,  NV."  and 
substituting  the  words  "Manger,  Nevada 
Operations  Office,  United  Stated  Department 
of  Energy,  Las  Vegas,  NV." 

Issued  in  Washington,  D.C.  on  July  22. 
1985. 

James  Bums,  )r^ 

Acting  Manager,  Airspace-Rules  and 
Aeronautical  Information  Division. 
(FR  Doc.  85-18291  Filed  7-31-85:  8:45  am) 
BHXmO  CODE  4910-19-W 

14  CFR  Part  95  V^ 

IDocket  No.  24734;  Amdt  No.  3251 

IFR  Altitudes;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts 
miscellaneous  amendments  to  the 
required  IFR  (instrument  flight  rule) 
altitudes  and  changeover  points  for 
certain  Federal  airways,  jet  routes,  or 
direct  routes  for  which  a  minimum  or 
maximum  en  route  authorized  IFR 
altitude  is  prescribed.  These  regulatory 
actions  are  needed  because  of  changes 
occurring  in  the  National  Airspace 
System.  These  changes  are  designed  to 
provide  for  the  safe  and  efficient  use  of 
the  navigable  airspace  under  instrument 
conditions  in  the  affected  areas. 
EFFECTIVE  DATE:  AugUSt  1,  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  K.  Fimai,  Flight  Procedures 


Standards  Branch  (AFO-230).  Air 
Transportation  Division,  Office  of  Fti^t 
Operations,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  D.C.  20591: 
telephone:  (202)  426-8277. 
SUPPLEMENTARY  INFORMATION:  This 

amendment  to  Part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  95) 
prescribes  new,  amended,  suspended,  or 
revoked  IFR  altitudes  governing  the 
operation  of  all  aircraft  in  IFR  flight  over 
a  specified  route  or  any  portion  of  that 
route,  as  well  as  the  changeover  points 
(COPs)  for  Federal  airways,  jet  routes, 
or  direct  routes  as  prescribed  in  Part  95. 
The  specified  IFR  altitudes,  when  used 
in  conjunction  with  the  prescribed 
changeover  points  for  those  routes, 
ensure  navigation  aid  coverage  that  is 
adequate  for  safe  flight  operations  and 
free  of  frequency  interference. 

The  reasons  and  circumstances  which 
create  the  need  for  this  amendment 
involve  matters  of  flight  safety, 
operational  efficiency  in  the  National 
Airspace  System,  and  are  related  to 
published  aeronautical  charts  that  are 
essential  to  the  user  and  provide  for  the 
safe  and  efficent  use  of  the  navigable 
airspace.  In  addition,  those  various 
reasons  or  circumstances  require 
making  this  amendment  effective  before 
the  next  scheduled  charting  and 
publication  date  of  the  flight  information 
to  assure  its  timely  availability  to  the 
user.  The  effective  date  of  this 
amendment  reflects  those 
considerations.  In  view  of  the  close  and 
immediate  relationship  between  these 
regulatory  changes  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  this 
amendment  is  unnecessary, 
impracticable,  and  contrary  to  the  public 
interest  and  that  good  cause  exists  for 
making  the  amendment  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
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amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  95 

Aircraft,  Airspace. 

Issued  in  Washington.  O.C.  on  July  26, 
1985. 

lohn  S.  Kein,      / 
Acting  Director  of  Flight  Operations. 

Adoption  of  the  Amendment 

Accordingly  and  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  Part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  95)  is 
amended  as  follows  effective  at  0901 
G.m.t.: 

1.  The  authority  citation  for  Part  95  is 
revised  to  read  a^^Uows: 

Authori^;>§tfs.C.  1348. 1354  and  1510:  49 
U.S.C  10e(g)  (Revised.  Pub.  L  97-H9,  January 
12. 1983);  and  14  CFR  11.49(b)(2). 

2.  Part  95  is  amended  to  read  as 
follows: 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  176 
(Docket  No.  MF-0040] 

Indirect  Food  Additives:  Paper  and 
PapertXMrd  Components 

agency:  Food  and  Drug  Administration. 
ACnoN:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  glutaraldehyde  as  an 
antimicrobial  agent  in  pigment  and  filler 
slurries  used  in  the  manufacture  of 
paper  and  paperboard  intended  for  use 
in  contact  with  food.  This  action 
responds  to  a  petition  filed  by  Union 
Carbide  Corp. 

DATES:  Effective  August  1. 1985: 
objections  by  September  3. 1985. 
ADDRESS:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration.  Rm. 
4-62.  5600  Pishers  Lane,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vir  Anand.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-335).  Food  and 
Drug  Administration.  200  C  St.  SW.. 
Washington,  DC  20204.  202-472-5690. 
SUPPLEMENTARY  INFORMATION:  In  a 
notice  published  in  the  Federal  Register 
C       of  March  20. 1984  (49  FR  10368),  FDA 
announced  that  a  petition  (FAP  4B3772) 
had  been  filed  by  Union  Carbide  Corp.. 
Product  Safety  and  Regulatory  Services. 
Tarrytown  Technical  Center.  Tarrytown. 
NY  10591.  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of 
glutaraldehyde  as  an  antimicrobial 
agent  in  pigment  and  filler  slurries  used 
in  the  manufacture  of  paper  and 
paperboard  intended  for  use  in  contact 
with  food. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  proposed  use  is  safe 
and  that  21  CFR  Part  176  should  be 
amended  as  set  forth  below. 

In  accordance  with  f  171.1(h)  (21  CFR 
171.1(h)).  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  (address  above)  by 
appointment  with  the  information 
contact  person  listed  above.  As 
provided  in  21  CFR  171.1(h).  the  agency 
will  delete  from  the  documents  any 
materials  that  are  not  available  for 


public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
require'd.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding  may  be  seen  in 
the  Dockets  management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday.  FDA's 
regulations  implementing  the  National 
Environmental  Policy  Act  (21  CFR  part 
25)  have  been  replaced  by  a  rule 
published  in  the  Federal  Register  of 
April  26. 1985  (50  FR  16636.  effective  July 
25. 1985).  Under  new  rule,  an  action  of 
this  type  would  require  an  abbreviated 
environmental  assessment  under  21  CFR 
25.31a(b)(l). 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  September  3. 1985 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto  and  may  make  a 
vmtten  request  for  a  public  hearing  on 
the  stated  objections.  Each  objection 
shall  be  separately  numbered  and  each 
numbered  objection  shall  specify  with 
particularity  the  provision  of  the 
regulation  to  which  objection  is  made. 
Each  numbered  objection  on  which  a 
hearing  is  requested  shall  specifically  so 
state;  failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held:  failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
regulation.  Received  objection  may  be 
seen  in  the  office  above,  between  9  a.m. 
and  4  p.m..  Monday  thro'jgh  Friday. 

IJst  of  Subjects  in  21  CFR  Part  176 

Food  additives.  Food  packaging,  Paper 
and  paperboard. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  director  of  the  Center  for  Food 
Safety  and  Applied  Nutrition.  Part  176  is 
amended  as  follows: 


PART  176->INDiRECT  FOOD 
ADDITIVES:  PAPER  AND 
PAPERBOARD  COMPONENTS 

1.  The  authority  citation  for  21  CFR 
Part  176  is  revised  to  read  as  follows: 

Authority:  Sees.  202(8).  409.  72  Stat  1784- 
1788  88  amended  (21  U.S.C.  321(8).  348):  21 
CFR  5.10.  5.61. 

2.  In  i  176.170(a)(5)  by  alphabeHcally 
inserting  a  new  item  in  the  list  of 
substance  to  read  as  follows: 

§176.170    Components  of  paper  and 
papertNMfd  in  contact  wttit  aquooua  and 
fatty  food*. 


(a)  *  •  * 
(5)  *  *  * 


UttOl 


GMaraktaDyda  (CAS 
Heg  No  lH-30-a 


For  un  only  as  an  ■ntmootMl 
■gam  n  pvnam  and  Bter 
tk#nes  used  n  Iha  manilaC' 
kjra  o<  papw  and  iiiaitiuaul 
at  lavMt  not  lo  enaad  300 
parts  par  iralDr  by  ml^ft  aH 
Vw  skxry  aokds. 


Dated:  July  24. 1965. 

Sanford  A.  MiUer. 

Director.  Center  for  Food  Safely  and  Applied 
Nutrition. 

[FR  Doc.  85-18181  Filed  7-31-85:  8:45  am) 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  2616 

Intent  To  Terminate  for  Non- 
Multlemployer  Pension  Plans 

AGENCY:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Final  rule. 

summary:  This  is  an  amendment  to  the 
Pension  Benefit  Guaranty  Corporation's 
Notice  of  Intent  to  Terminate  regulation. 
29  CFR  Part  2616.  It  clarifies  the     ■ 
procedures  for  filing  a  Notice  of  Intent  to 
Terminate  when  a  plan  administrator 
chooses  to  use  an  alternative  procedure 
for  demonstrating  sufficiency  of  a 
terminating  plan  under  the  PBGC's 
regulation  on  Determination  of  Plan 
Sufficiency.  29  CFR  Part  2617.  This 
clarification  is  needed  to  give  guidance 
in  the  proper  manner  of  filing  under  that 
circumstance.  The  effect  of  this 
amendment  is  to  clarify  the  rules 
relating  to  the  manner  of  filing  of  a 
Notice  of  Intent  to  Terminate. 

EFFECTIVE  DATE:  August  1.  1985. 
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FOM  FURTHEil  MRMMATKMI  COMTACT 
Mrs.  Renae  R.  Hubbard.  Special 
Counsel.  Corporate  Polrcy  and 
Regulations  Department,  Code  611, 
Pension  Benefit  Guaranty  Corporation. 
2020  K  Street  NW.,  Washington.  D.C 
20006.  202-254-4856  (202-254-6010  for 
TTY  and  TDD).  These  are  not  toll-free 
numbers. 

SUm£MENTAIIV  IMFOraMATKNC  On 

January  27, 1983.  the  Pension  Benefit 
Guaranty  Corporation  (PBGC]  published 
a  final  rule  in  the  Federal  Register.  48  FR 
3722.  amending  its  regulation  on  Notice 
of  Intent  to  Terminate  for  Non- 
Multiemployer  Pension  Plans.  29  CFR 
Part  2616.  The  regulation  governs  the 
filing  of  the  statutory  notice  of  plan 
termination  that  is  required  by  section 
4041(a)  of  the  Employee  Retirement 
Income  Security  Act  of  1974.  29  U.S.C 
1341(a).  This  final  rule  amends  9  2616.3 
of  that  regulation. 

Section  2816.3  currently  provides 
general  instructions  on  filing  a  notice  of 
intent  to  terminate,  including  who  shall 
Gle.  when  to  file,  and  how  and  where  to 
file.  Those  instructions  recognize  the 
institution,  in  1983,  of  a  "one-stop"  filing 
procedure  whereby  a  plan  administrator 
can  file  a  notice  ^f  intent  to  terminate 
with  the  PBGC  and,  simuhaneously,  file 
a  request  for  a  determination  of 
qualification  upon  plan  termination  with 
the  Internal  Revenue  Service  (IRS). 
Section  2616.3(a)  provides  that  a  notice 
of  intent  to  terminate  shall  be  filed  on 
ERS/PBGC  Form  5310.  That  form  was 
jointly  developed  for  use  either  in  filing 
separately  with  the  PBGC  (to  give  notice 
of  an  intent  to  terminate  a  plan)  and 
with  the  IRS  (for  a  determination  letter) 
or  in  a  "one-stop"  filing  with  the  PBGC 
(for  both  purposes).  Section  2616.3(b) 
provides  special  rules  to  be  followed  if  a 
plan  administrator  files  using  the  "one- 
stop"  filing  procedure  but  acts  through 
an  authorized  representative. 

This  amendment  adds  another  special 
rule  as  paragraph  (e)  of  S  2618.3  to 
provide  that  when  a  plan  administrator 
elects  to  use  the  PBGCs  new  alternative 
method  of  demonstrating  sufficiency,  the 
"one-stop"  filing  procedure  in  this 
regulation  may  not  be  used.  The  new 
alternative  method  of  demonstrating 
sufficiency,  being  published  today  in  the 
Federal  Register  as  an  amendment  to  29 
CFR  Part  2817,  allows  a  plan 
administrator  to  submit  an  enrolled 
actuary's  certificaticm  of  sufficiency  in 
lien  of  the  detailed  data  required  under 
the  usual  sufficiency  procedures.  Under 
the  "one-stop"  filing  procedure,  the 
PBGC  receives  two  copies  of  that 
detailed  data  and  forwards  to  the  IRS 
the  information  needed  for  purposes  of 
the  determination  letter  request  This 


procedure  was  instituted  in  order  to 
avoid  duplicative  filings.  Since  the 
information  that  must  be  submitted 
under  the  new  alternative  method  of 
demonstrating  sufficiency  is  not 
coextensive  with  the  infonnation  that 
must  be  submitted  to  support  an  IRS 
determination  letter,  the  new  alternative 
method  of  demonstrating  sufficiency  is 
incompatible  with  the  "one-stop"  filing 
procedure.  Accordingly,  the  regulation  is 
being  amended  to  make  clear  that  plans 
using  the  new  alternative  method  for 
demonstrating  sufficiency  may  not  use 
the  "one-stop"  filing  procedure. 
This  amendment  also  revises 
S  2616.3(b)  for  clarirication  and 
S  2616.3(d)  to  set  forth  a  new  filing 
address. 

Procedural  Rule,  Effective  Date 

This  amendment  makes  only  technical 
changes  to  clarify  the  final  rule  and  does 
not  substantively  affect  the  pubUc 
Because  this  amendment  relates  to 
agency  practices  and  procedures,  it  is 
being  issued  in  final  form  without  notice 
and  opportimity  for  public  comment  (5 
U.S.C.  553(b))  and  is  effective  upon 
pubUcation  in  the  Federal  Register  (5 
U.S.G  553(d)). 

ClassHication:  E.0. 12291  and 
Regulatory  Flexibility  Act 

The  PBGC  has  determined  that  this 
rule  is  not  a  "major  rule"  within  the 
meaning  of  Executive  Order  12291, 
February  17. 1981  (46  FR  13193).  because 
it  will  not  have  an  annual  eflect  on  the 
economy  of  $100  million  or  more;  nor 
will  it  create  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  or  geographic  regions;  nor 
will  it  have  significant  adverse  effects 
on  competition,  employment 
investment,  innovation  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
regulation,  the  Regulatory  Flexibility  Act 
of  1980  does  not  apply  (5  U.S.C.  601(2)). 

List  of  Subjects  in  2t  CFR  Part  2616 

Employee  benefit  plans.  Pension 
insurance.  Pensions,  Reporting  and 
Recordkeeping  requirements. 

PART  2616— (AMENDED] 

In  consideration  of  the  foregoing.  Part 
2616  of  Chapter  XXVI  of  Title  29,  Code 
of  Federal  Regulations  is  hereby 
amended  as  follows: 

1.  The  authority  citation  for  Part  2616 
is  revised  to  read  as  follows: 

Authority:  Sees.  4002.  4041.  Pub.  L.  93-408. 
88  Stat.  1004,  1020  (29  U.&C  1302.  1341). 


2.  Section  2616.3  is  amended  by 
revising  paragraphs  (a),  (b),  and  (d)  and 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

9  2616.3    Requirement  of  noUee. 

(a)  General.  A  Notice  of  Intent  to 
Terminate  a  plan  shall  be  filed  with  the 
PBGC  Each  Notice  of  Intent  to 
Terminate  required  under  this  part  shall 
be  filed  on  IRS/PBGC  Form  5310.  in 
accordance  with  the  instructions 
contained  therein.  Except  as  provided  in 
paragraph  (e)  of  this  section,  a  plan 
administrator  may  elect  to  file  "one- 
stop"  by  filing  simultaneously,  with  the 
Notice,  a  request  for  a  determination 
letter  upon  termination  from  the  Internal 
Revenue  Service.  Under  the  "one-stop" 
filing  procedure,  the  plan  administrator 
shall  file  with  the  PBGC  duplicate  copies 
of  Form  5310,  in  accordance  with  the 
instructions  contained  therein. 

(b)  Who  shall  file.  The  plan 
administrator,  as  defined  in  section  3(16) 
of  the  Act  or  a  duly  authorized 
representative  acting  on  behalf  of  the 
plan  administrator,  shall  sign  and  file 
the  Notice  of  Intent  to  Terminate,  Form 
5310.  When  a  representative  acts  on 
behalf  of  the  plan  administrator,  the 
following  rules  apply: 

(1)  Filing  only  with  the  PBGC.  When 
Form  5310  is  submitted  only  to  the  PBGC 
by  a  duly  authorized  representative 
other  than  an  attomey-at-law,  it  shall  be 
accompanied  by  a  notarized  power  of 
attorney,  signed  by  the  plan 
administrator,  which  authorizes  the 
representative  to  submit  the  Notice,  and, 
if  desired,  also  authorizes  the 
representative  to  act  on  behalf  of  the 
plan  administrator  in  connection  with 
the  termination. 

(2)  "One-stop" filing  with  both  the 
PBGC  and  the  IRS.  When  the  Form  5310 
is  submitted  both  to  the  PBGC  and 
through  the  PBGC  to  the  IRS  by  a  duly 
authorized  representative,  it  shall  be 
accompanied  by  a  power  of  attorney 
specifically  authorizing  such 
representation  in  this  matter  or  by  a 
written  declaration  that  the 
representative  is  currently  quaUfied  as 
an  attomey-at-law,  a  certified  public 
accountant  or  an  enrolled  actuary,  or  is 
currently  eiu-oUed  to  practice  before  the 
Internal  Revenue  Service,  and  that  such 
person  is  authorized  to  represent  the 
employer  or  plan  administrator. 

*        *        •        «        * 

(d)  How  and  where  to  file.  The  Notice 
of  Intent  to  Terminate  may  be  sent  by 
mail  or  submitted  by  hand  during 
normal  working  hours  to  the  Insurance 
Operations  Department,  Pension  Benefit 
Guaranty  Corporation,  Room  5300A, 


t:" 


Federal  Regirter  /  Vol.  50.  No.  148  /  Thursday.  August  1.  1985  /  Rules  and  RegulaUons         31167 


Code  542.  2020  K  Street  NW.. 
Washington,  D.C.  20006. 

(e)  Special  rule.  A  plan  administrator 
demonstrating  sufficiency  under 
S  2617.12(b)  of  this  chapter  shall  file 
with  the  PBGC  only  a  Notice  of  Intent  to 
Terminate  and  may  not  use  the  "one- 
stop"  procedure  for  joint  filing  with  the 
Internal  Revenue  Service  and  the  PBGC. 

Issued  at  Washington,  D.C.  this  29th  day  of 
July.  1985. 

David  M.  WaUcer . 

Acting  Executive  Director.  Pension  Benefit 

Guaranty  Corporation. 

fFR  Doc  85-18270  Filed  7-31-65;  8:45  am] 

BILUNQ  COOC  TTW-Ot-M 


29  CFR  Part  2617 

Determination  of  Plan  Sufficiency  and 
Termination  of  Sufficient  Plans 

agency:  Peivsion  Benefit  Guaranty 
Corporation. 

action:  Final  rule. 

summary:  This  rule  amends  the 
regulation  of  the  Pension  Benefit 
Guaranty  Corporation  on  Determination 
of  Plan  Sufficiency  and  Termination  of 
Sufficient  Plans  to  set  forth  a  new 
method  for  demonstrating  plan 
sufficiency.  The  amendment  provides 
that  a  plan  administrator  may 
demonstrate  sufficiency  by  providing 
the  PBGC  with  an  enrolled  actuary's 
statement  certifying  that  the  plan  is 
sufficient.  This  method  is  an  optional 
alternative  to  the  current  method,  which 
requires  the  subnussion  of  valuation 
data  to  the  PBGC.  The  amendment  also 
permits,  at  the  discretion  of  the  PBGC  a 
post-termination  commitment  by  an 
employer  to  pay  any  sum  necessary  to 
make  an  otherwise  insufficient  plan 
sufficient.  This  amendment  is  needed  to 
reduce  the  amount  of  information  that 
must  be  submitted  to  the  PBGC  upon 
plan  termination  and  to  expand  an 
employer's  right  to  make  a  plan 
sufficient  if  that  is  in  the  best  interests 
of  the  employer  and  the  PBGC.  The 
effect  of  this  amendment  is  to  reduce 
paperwork  burdens  on  terminating  plans 
and  relieve  a  restriction  on  the 
employer's  option  to  make  a  plan 
sufficient 

EFFECnVE  OATt:  August  1, 1985. 
FOR  FimTHEII  INFORMATION  CONTACT 

Mrs.  Renae  R.  Hubbard,  Special 
Counsel,  Corporate  Policy  and 
Regulations  Department.  Code  611. 
Pension  Benefit  Guaranty  Corporation. 
2020  K  Street,  NW..  Washington,  D.C. 
20006,  202-254-4856  (202-254-8010  for 
TTY  and  TDD).  Tbese  are  not  toll-ft^e 
numbers. 


SUPPLEMENTARY  INFORMATION:  On 

November  2. 1984.  the  PBGC  published 
in  the  Federal  Register  a  proposed 
amendment  to  its  regulation  on 
Determination  of  Plan  Sufficiency  and 
Termination  of  Sufficient  Plans  (49  PR 
44106).  The  regulation  sets  forth  the 
procedure  whereby  the  administrator  of 
a  terminating  pension  plan 
demonstrates  to  the  PBGC  that  the  plan 
is  a  sufficient  plan,  i.e..  that  it  has  assets 
sufficient  to  provide  for  benefits  in 
priority  categories  1  through  4  when 
allocated  in  accordance  with  section 
4044  of  the  Act.  This  procedure  requires 
the  submission  to  the  reCC  of  data  used 
to  value  the  plan's  assets  and  Habilities 
(§  2617.12(a)).  After  review  of  the  data 
submitted,  the  PBGC  will  issue  a  Notice 
of  Sufficiency,  if  the  data  demonstrates 
the  sufficiency  of  plan  assets,  or  a 
Notice  of  Inabibty  to  Determine 
Sufficiency,  if  the  data  does  not  so 
demonstrate  (5  2617.12(c)). 

The  proposed  amenthn^nt  sets  forth 
an  alternative  method  for  demonstrating 
sufficiency  that  does  not  require  the 
submission  of  valuation  data  to  the 
PBGC.  Instead,  the  alternative  method 
permits  the  demonstration  of  plan 
sufficiency  by  the  submission  of  an 
enrolled  actuary's  certification  and 
checklist  setting  forth  certain  of  the 
actions  to  be  taken  and  data  used  in 
determining  plan  sufficiency 
(§  2617.12(b)).  Under  this  alternative 
procedure,  the  PBGC  will  review  only 
the  certification  and  the  checklist  of  the 
enrolled  actuary,  and  the  plan 
administrator's  certification  submitted 
pursuant  to  (5  2617.12(e),  to  determine 
whether  sufficiency  has  been 
demonstrated. 

Four  written  comments  were  received 
on  the  proposed  amendment  to  the 
regulation.  The  written  comments,  as 
well  as  numerous  telephone  calls  to  the 
PBGC,  unanimously  favored  the 
proposed  enrolled  actuary  certification 
program.  As  one  writer  commented. 
"The  adoption  of  the  alternative 
processing  method  would  expedite  the 
termination  process  and  reduce 
paperwork  burdens  on  small 
employers.  ...  By  permitting 
employers  the  flexibility  to  demonstrate 
sufficiency  by  submitting  an  actuary's 
certified  statement,  PBGC  will  reduce 
costs  to  small  employers  who  typically 
rely  on  out-of-house  resources  to 
prepare  valuation  data.  Costs  to  the 
agency,  as  well,  will  be  reduced,  as  it 
will  no  longer  have  to  review  the 
valuation  data  of  sufficient  terminating 
plans."  Another  writer  commented.  'The 
PBGC  should  be  commended  for  the  fine 
job  in  preparing  regulations  designed  to 
reduce  administrative  procedures  and 
speed  up  the  process  of  terminating 


defined  benefit  plans.  We  believe  that  ' 
the  PBGCs  proposed  regulations,  which 
would  allow  an  enrolled  actuary  to 
determine  and  certify  plan  sufficiency  in 
the  event  of  plan  termination,  would 
result  in  several  significant  advantages 
to  the  PBGC  and  to  plan  sponsors.  Tlie 
effect  of  the  proposed  regulation  would 
be  to  relieve  the  PBGC  of  the  burden  of 
evaluating  masses  of  participant  data 
without  significantly  increasing  the 
burden  on  plan  sponsors.  Processing 
time  for  termination  approvals  could  be 
shortened,  which  is  of  crucial 
importance  to  plan  sponsors,  especiaily 
when  fluctuating  interest  rates  create 
financial  uncertainty  as  to  annuity 
purchase  rates  and  may  infiuence  plan 
sufficiency." 

Several  comments  recommended 
changes  in  the  proposed  rule,  a  numi)ef 
of  which  have  been  incorporated  into 
this  final  rule,  ^^e  PBGC  also  has  made 
changes  in  this  final  rule  to  eliminate 
certain  ambiguities  that  it  found  in  the 
proposed  rule  and  to  make  the  enrolled 
actuary  certification  program  work  more 
smoothly.  Other  chanpB  are 
typographical  or  editorial  only  and  not 
substantive.  A  full  discussion  of  the 
comments  received  and  the  changes 
made  in  this  final  rule  follow. 

Enrolled  Actuary  Certification 

Under  the  proposed  rule. 
§  2617.12(b)(1),  the  enrolled  actuary 
could  certify  that  the  value  of  plan 
assets  "does  or  does  not,  whichever  is 
appUcable,  equal  or  exceed  the  value  of 
plan  benefits."  As  was  pointed  out  by 
one  comment,  both  the  Enrolled  Actuary 
and  Plan  Administrator  Certification  in 
Appendix  A  to  the  regulation  and  the 
EriroUed  Actuary  Certification  Checklist 
in  Appendix  B  were  drafted  for  use  only 
with  sufficient  plans.  One  writer,  noting 
this  ambiguity,  suggested  that 
alternative  forms  be  prepared  for  use 
when  the  actuary  determines  that  a  plan 
has  insufficient  assets  to  pay  for 
benefits  in  priority  categories  1  through 
4. 

Upon  consideration  of  this  ambiguity 
and  of  the  purposes  of  the  alternative 
method  of  demonstrating  plan 
sufficiency,  the  PBGC  has  revised 
§2617.12(b)  to  delete  reference  to  use  of 
an  enrolled  actuary  certification  for 
insufficient  plans.  The  PBGC  believes 
that  the  likelihood  that  any  plan 
administrator  would  use  an  enrolled 
actuary  to  certify  to  insufficiency  is  very 
small.  Moreover,  if  a  plan  is  insufficient 
and  trusteeship  proceedings  are 
instituted  {§  2817.12(c)),  complete  data  ' 
would  still  have  to  be  submitted  to  the 
PBGC.  Thus,  paperwork  would  be 
increased  by  the  addition  of  a     // 
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certiHcation  and  a  checklist,  rather  than 
reduced  as  was  intended  by  the  enrolled 
actuary  certiflcation  program. 

Another  comment  suggested  that  a 
"conditional"  enrolled  actuary 
certification  be  permitted  in  cases  in 
which  some  information  was  missing 
and  the  actuary  and  plan  administrator 
would  not  be  able  to  certify,  without 
qualification,  to  the  accuracy  or 
completeness  of  the  data.  It  was 
recommended  that  the  PBGC  accept  "a 
qualined  certification,  clearly  specifying 
what  assumptions  and  estimations  have 
been  made  and  their  probable  effect", 
and  that  this  qualified  certification  be 
subject  to  PBGC  review  within  a 
reasonable  time. 

Although  the  PBGC  believes  that  the 
concept  of  a  qualified  certification  has 
some  merit,  this  suggestion  has  not  been 
included  in  the  final  rule.  Under  the 
enrolled  actuary  certification  program, 
as  set  forth  in  the  proposed  amendment 
and  this  Hnal  rule,  the  submission  of 
plan  documents  and  data  to  the  PBGC  is 
not  required.  Any  qualified  certification 
would  have  to  be  reviewed  by  case 
processing  persomel,  and  this  review 
would  be  meaningless  without  review  of 
plan  documents  and  data.  The  PBGC 
will,  however,  explore  the  possibility  of 
a  quahfied  certification  for  possible 
inclusion  in  this  regulation  at  a  later 
date. 

After  giving  further  consideration  to 
the  form  of  the  certification,  which 
appears  in  the  proposed  rule  as 
"Enrolled  Actuary  and  Plan 
Administrator  Certification"  (Appendix 
A),  the  PBGC  has  decided  to  provide 
separate  certification  forms  for  the  plan 
administrator  and  the  enrolled  actuary. 
Separate  forms  will  make  clearer  the 
particular  responsibilities  of  each  of 
these  parties  under  paragraphs  (b)  and 
(e)  of  §  2617.12.  In  addition,  the  specific 
language  of  the  certifications  is  not 
included  as  an  appendix  to  this 
regulation  but  instead  will  be  provided 
as  a  set  of  forms  available  from  the 
PBGC  upon  request. 

Situations  Precluding  Enrolled  Actuary 
Certification 

Under  the  proposed  amendment,  the 
alternative  method  for  demonstrating 
sufficiency  could  not  be  used  in  three 
situations,  all  of  which  involve 
terminations  where  the  plan  to  be 
terminated  has  assets  in  excess  of  the 
value  of  all  accrued  benefits  under  the 
plan  and,  under  the  terms  of  the  plan, 
excess  assets  will  revert  to  the  plan 
sponsor  (§  2817.12(b)(2)).  The  first 
exception  involves  a  spin-off  or  other 
transfer  of  assets  or  liabilities  prior  to 
termination.  The  second  exception 
involves  a  situation  in  which  the 


employees  participating  in  the 
terminating  plan  will  be  covered  under  a 
new  defined  benefit  plan.  (The  PBGC 
intended  to  include,  in  this  second 
exception,  coverage  under  an  existing 
plan  as  well  as  a  new  one,  since  the 
same  issues  are  presented  by  each 
situation,  and  this  final  rule  so 
provides.)  The  third  exception  involves 
the  proposed  use  of  an  alternative 
formula  under  29  CFR  S  2818.31(b)  for 
allocating  excess  assets  attributable  to 
employee  contributions. 

One  comment  pro[>08ed  that  the 
enrolled  actuary  certification  program 
be  available  even  in  the  three  situations 
set  forth  as  exceptions  in  the  proposed 
rule,  recommending  that  a  certification 
fully  and  explicitly  describing  the 
method  of  determination  be  permitted 
"so  that  the  PBGC  can  make  its  own 
assessment  as  to  the  appropriateness  of 
the  assumptions,  methods  and 
procedures  employed."  With  respect  to 
the  third  exception,  the  comment 
recommended  that,  in  addition  to  this 
full  and  explicit  description,  the 
certification  be  made  conditional  on  the 
PBGC's  approval  of  the  method  used. 

As  noted  above,  any  review  or 
"assessment"  concerning  the 
appropriateness  of  an  actuary's 
assumptions  and  estimates  would  have 
to  be  done  by  case  processing  personnel 
and  would  be  meaningless  without  the 
collection  and  review  of  full  and 
complete  data.  Thus,  the  purpose  and 
value  of  using  the  enrolled  actuary 
certification  would  be  negated  if  this 
recommendation  were  accepted. 
Moreover,  these  three  exceptions  are 
situations  Li  which  the  PBGC  must 
exercise  a  signiHcant  degree  of  judgment 
in  assessing  the  risk  to  the  insurance 
system  or  the  reasonableness  of  any 
proposed  alternative  allocation.  For 
these  reasons,  the  PBGC  has  determined 
that  the  final  rule  should  not  be  changed 
in  this  respect  at  the  present  time.  The 
PBGC  will,  however,  take  under 
consideration  the  future  expansion  of 
the  eru-olled  actuary  certification 
program  to  include  certain  of  these  three 
excepted  situations. 

While  considering  the  comments  on 
the  three  exclusions  in  the  proposed 
amendment,  the  PBGC  determined  that 
one  other  situation  is  not  compatible 
with  the  enrolled  actuary  certification 
program.  This  situation  occurs  when  the 
plan  administrator  has  asked,  or  intends 
to  ask,  the  PBGC  to  provide  early 
retirement  benefits  because  the  plan 
administrator  has  been  unable  to 
purchase  those  benefits  from  an  insurer 
(Subpart  D  of  this  Part).  Should  the 
PBGC  be  asked  to  provide  early 
retirement  benefits,  it  would  need  the 
plan  documents  and  full  participant 


datai Therefore.  S  2617.12(b)(2)  of  this 
final  rule  provides  that  the  certification 
procedure  is  not  available  if  the  PBGC  is 
to  provide  early  retirement  benefits. 

Enrolled  Actuary  Certification  Checklist 

As  noted  above,  the  Enrolled  Actuary 
and  Plan  Administrator  Certification 
will  be  issued  as  a  set  of  forms  and  is 
not  included  as  an  appendix  to  this  final 
rule.  The  Enrolled  Actuary  Certification 
Checklist,  which  was  included  as  an 
appendix  to  the  proposed  amendment 
for  the  purpose  of  obtaining  public 
comment  thereon,  also  will  be  issued  as 
a  separate  form  and  is  not  included  in 
this  final  rule.  Comments  that  were 
received  concerning  items  in  the 
checklist  are  discussed  below. 

Two  writers  commented  on  the 
checklist  item  requesting  the  annuity 
interest  rate  for  the  annuities  in  the 
qualifying  bid  obtained  from  an  insurer. 
One  commented  that  the  interest  rate 
used  by  insurer  is  irrelevant  to  the  value 
of  the  annuity  benefit,  that  the  pricing 
methods  used  by  each  insurer  are 
complex,  and  that  the  interest  rate  is 
proprietary  information  not  available  for 
disclosure.  The  second  comment  stated 
that  the  interest  rate  may  be  difficult  to 
obtain  from  the  insurer  and  that  it  would 
have  no  effect  on  the  bene^ts  of  the 
participants  or  on  the  liability  of  the 
PBGC.  The  PBGC  agrees  that  the 
interest  rate  is  irrelevant  for  purposes  of 
this  checklist.  The  PBGC  intended  solely 
to  obtain  information  concerning  the 
cost  of  the  annuity  benefits  and  will 
revise  the  checklist  accordingly. 

One  comment  suggested  that  the 
checklist  include  a  statement  that  the 
annuity  contracts  guarantee  compliance 
with  the  rules  of  9  401(a)(25)  and 
S  411(d)(6)  of  the  Internal  Revenue 
Code.  At  this  time,  the  PBGC  does  not 
intend  to  include  this  item  in  the 
checklist,  because  the  enforcement  of 
these  provisions  of  the  Internal  Revenue 
Code  is  primarily  the  responsibility  of 
the  Internal  Revenue  Service.  The  item 
may  be  included  in  the  future,  if  the 
PBGC  and  the  IRS  agree  that  its 
inclusion  would  serve  an  useful  purpose 
in  protecting  the  rights  of  plan 
participants. 

Finally,  another  comment  on  the 
checklist  noted  that  the  interest  rate 
assumption  is  requested  for  benefits  not 
required  to  be  provided  in  armuity  form. 
The  writer  suggested  that  the  proper 
focus  of  this  item  should  be  the  value  of 
the  benefits.  The  PBGC  agrees  and  will 
revise  the  checklist  accordingly. 

Distribution  of  Assets 

The  preamble  to  the  proposed 
amendment  noted  that  the  current 
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regulation  requires  a  plan  administrator 
who  is  demonstrating  sufficiency  to 
inform  the  PBGC  of  the  date  proposed 
for  distribution  of  plan  assets,  which 
date  may  be  no  earlier  than  30  days 
after  the  date  on  which  the  PBGC 
receives  the  valuation  data.  The 
proposed  amendment.  §  2617.12(a). 
stated  that  this  30-day  waiting  period 
would  not  apply  if  the  plan 
administrator  used  the  enrolled  actuary 
certification  program.  It  is  true  that  the 
30-day  waiting  period,  which  is  intended 
to  give  the  PBGC  sufficient  time  to 
review  the  data  submitted,  does  not 
apply  to  the  alternative  enrolled  actuary 
certification  program  in  which  valuation 
data  is  not  submitted.  However,  the 
statement  in  {  2617.12(a)  is  confusing 
and  could  lead  to  the  conclusion  that 
assets  of  plans  using  the  enrolled 
actuary  certification  program  can  be 
distributed  at  any  time.  In  fact  plan 
assets  may  not  be  distributed  until  the 
Notice  of  Sufficiency  becomes  effective, 
and  paragraphs  (a)  and  (b)  of  fi  2617.12 
have  been  revised  to  make  this  clear. 

The  current  regulation,  in  (  2617.23(a), 
requires  a  detailed  post-distribution 
report  from  the  plan  administrator.  The 
proposed  amendment  provides,  in 
i  2617.23(c),  for  the  plan  administrator 
to  submit  to  the  PBGC  in  Ueu  of  the 
S  2617.23(a)  data,  a  cerUfication  that 
plan  assets  were  allocated  in 
accordance  with  section  4044  of  the  Act 
and  PBGC  regulations,  and  that 
participants  and  beneficiarieaJwe 
received  the  benefits  to  which  Hiey  were 
entitled.  One  writer  commented  that  the 
certification  procedure  does  not 
adequately  protect  participants  "since 
the  PBGC  will  not  have  sufficient 
information  to  verify  that  distributions 
have  been  made."  The  comment 
recommended  that,  in  addition  to  the 
certification  required  under  paragraphs 
(c)(1)  and  (cM2)  of  S  2617.23,  the 
regulation  require  a  schedule  setting 
forth  the  name,  address.  Social  Security 
number,  and  amount  of  distribution  for 
each  participant.  The  PBGC  has  not 
adopted  this  recommendation  in  the 
final  rule.  The  participant  information 
suggested  would  be  useless  to  the  PBGC 
without  plan  documents  and  full 
participant  data.  Should  a  plan  be 
selected  for  a  post-distribution  audit,  the 
PBGC  will  request  the  information 
needed  to  permit  it  to  verify  that  all  plan 
participants  and  beneficiaries  have 
received  the  benefits  to  which  they  are 
entitled. 

Further,  in  this  connection, 
§  2617.23(d)  of  this  final  rule  has  been 
revised  to  clarify  that  the  purpose  for 
requiring  the  plan  administrator  to 
retain  the  records  underlying  the 


distribution  certification  submitted 
pursuant  to  paragraph  (c)  of  that  section 
is  to  facihtate  the  PBGC's  review,  should 
a  plan  be  selected  for  post-distribution 
audit.  Because  plan  administrators  may 
not  be  fully  aware  that  the  PBGC  has  a 
formal  audit  program  for  all  sufficient 
plans,  including  those  that  do  not  use 
the  enrolled  actuary  certification 
program,  i  2617.23(a)(3)  has  been 
revised  in  this  final  rule  to  refer 
specifically  to  the  possibility  of  a  post- 
distribution  audit. 

Sufficiency  Commitment  by  Employer 

Under  S  2617.13  of  the  current 
regulation,  an  employer  may  make  and 
submit  to  the  PBGC,  before  the  date  of 
plan  termination,  a  commitment  to  pay 
any  sum  necessary  to  make  the  plan 
sufficient.  The  PBGC  has  determined 
that  it  may  be  the  best  interests  of  an 
employer  and  the  PBGC  to  permit  this 
commitment  to  be  made  after  the  date  of 
plan  termination  tmder  certain 
circumstances.  Accordingly,  this  final 
rule  amends  {  2817.13(b)  to  permit  a 
post-termination  commitment  at  the 
discretion  of  the  PBGC^Because  this 
rule  reUeves  a  restriction,  and  because 
the  submission  of  a  post-teenination 
commitment  to  make  a  plan  sufficient  is 
permissive,  the  PBGC  finds  that  a 
general  notice  of  proposed  rulemaking  is 
not  required.  See  5  U.S.C.  553(b). 
Accordingly,  the  PBGC  finds  good  cause 
for  issuing  this  amendment  in  final  form 
without  notice  and  opportunity  for 
public  comment 

Effective  Date 

Telephone  calls  to  the  PBGC  have 
shown  an  extraordinary  amount  of 
interest  in  the  enrolled  actuary 
certification  program  and  have 
unanimously  expressed  a  desire  that  the 
procedure  become  effective  as  soon  as 
possible.  Moreover,  use  of  the  enrolled 
actuary  certification  program  is  at  the 
option  of  the  plan  administrator  and  will 
relieve  affected  plans  of  considerable 
paperwork  burdens.  This  amendment 
also  permits  an  employer,  with  the 
consent  to  the  PBGC,  to  make  a 
commitment  to  make  an  otherwise 
insufficient  plan  sufficient  after  the  date 
of  plan  termination.  Since  this  final  rule 
relieves  restrictions  and  eases 
regulatory  burdens,  the  PBGC  finds  good 
cause  for  making  this  rule  effective  upon 
publication  in  the  Federal  Register.  See 
5  U.S.C.  553(d). 

Classificatioa:  E.0. 12291  and 
Regulatory  Flexibility  Act 

The  PBGC  has  determined  that  this 
rule  is  not  a  "major  rule"  within  the 
meaning  of  Executive  Order  12291, 
February  17. 1981  (46  FR  13193).  because 


it  will  not  have  an  aimual  effect  on  the 
economy  of  $100  million  or  more;  nor 
will  it  create  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  or  geographic  regions;  nor 
will  it  have  significant  adverse  effects 
on  competition,  employment 
investment,  innovation  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 
This  amendment  reduces  the 
paperwork  requirements  for  terminating 
sufficient  single-employer  plans  and 
should  reduce  the  costs  of  filing  a  notice 
of  intent  to  terminate  and  demonstrating 
sufficiency  for  those  plans  that  choose 
to  use  the  proposed  procedure.  Further, 
it  relieves  a  restriction  on  employers 
that  wish  to  make  a  plan  sufficient. 
Accordingly,  PBGC  certifies  pursuant  to 
section  605  of  the  Regulatory  Plexibility 
Act  that  this  regulation  vnW  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  In 
light  of  this  certification,  compliance 
with  sections  803  and  604  is  waived. 

DM B  Clearance  of  Information 
CoUecticm 

The  collection  of  information 
requirements  contained  in  this 
regulation  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  OMB  control  number 
1212-0018,  for  use  through  May  31. 1987. 

List  of  Subjects  m  29  CFR  Part  2617 

Employee  benefit  plans.  Pensions. 
Reporting  and  recordkeeping 
requirements. 

PART  2617— (AMENDED] 

In  consideration  of  the  foregoing.  Part 
2617  of  Chapter  XXVI  of  Title  29.  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  2617 
is  revised  to  read  as  follows: 

Authority:  Sees.  4002(b)(3).  4041.  4044.  Pub. 
L  93-406.  88  Stat.  1004, 1020. 1025.  as 
amended  by  sees.  403(1).  403(d).  402(aK7), 
Pub.  L  96-364,  iM  Stat.  1290, 1301. 1302  (29 
U.S.C.  1302,  1341, 1344). 

2.  Section  2617.2  is  amended  by 
adding  introductory  text  and  by  revising 
the  entry  for  "Act"  to  read  as  follows: 

§261.  .2    Defintttons. 

For  purposes  of  this  part: 

"Act"  means  the  Employee  Retirement 
Income  Security  Act  of  1974.  as 
amended. 
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§2617.3    [AimndMl] 

3.  Section  2617.3  is  amended  by 
adding  "the"  between  "to"  and  "plan 
administrator"  in  paragraph  (a)(1)  and 
by  changing  "inform  that  plan 
administrator"  to  read  "inform  the  plan 
administrator"  in  (a)(2). 

4.  Section  2617.12  is  revised  to  read  as 
follows: 

9  2617.12    Demonstration  of  sufficiency. 

(a)  General.  Within  the  time  limit 
prescribed  by  paragraph  (d)  of  this 
section,  the  plan  administrator  shall, 
except  as  otherwise  permitted  by 
paragraph  (b)  of  this  section,  submit  to 
the  PBGC  the  asset  valuation  data 
required  by  §  2817.13(a),  the  benefit 
valuation  data  required  by  §2617.14(a) 
and.  if  applicable,  the  certified 
statement  required  by  §  2617.4(b)(3).  The 
plan  administrator  shall  also  identify  the 
date  proposed  for  distribution  of  the 
assets  of  the  plan.  This  date  may  be  no 
earlier  than  30  days  after  the  date  on 
which  the  PBGC  receives  the 
information  required  by  this  paragraph 
or  the  effective  date  of  the  Notice  of 
Sufficiency,  if  that  is  later. 

(b)  Enrolled  actuary  certification. 

(1)  Instead  of  submitting  to  the  PBGC 
the  asset  valuation  data  required  by 

§  2817.13(a)  a  lu  ^he  benefit  valuation 
data  required  by  S  2617.14(a),  the  plan 
administrator  may  submit  to  the  raCC 
an  enrolled  actuary's  statement,  on  the 
form  prescribed  by  the  PBGC,  certifying 
that  the  value  of  plan  assets  determined 
in  accordance  with  §  2817.13  equals  or 
exceeds  the  value  of  plan  benefits 
determined  in  accordance  with 
S  2617.14.  Such  certification  by  an 
enrolled  actuary  shall  include  a 
statement  that  the  enrolled  actuary 
recognizes  that  knowingly  and  willfully 
making  false,  fictitious  or  fraudulent 
statements  to  the  PBGC  is  punishable 
under  18  U.S.C.  1001.  The  plan 
administrator  shall  also  submit  a 
completed  enrolled  actuary  checklist,  on 
the  form  prescribed  by  the  PBGC,  and 
identify  the  date  proposed  for 
distribution  of  the  assets,  which  date 
may  be  no  earlier  than  the  effective  date 
of  the  Notice  of  Sufficiency. 

(2)  The  procedure  provided  under  this 
paragraph  (b)  may  not  be  used  if  the 
plan  administrator  has  asked  or  intends 
to  ask  the  PBGC  to  provide  early 
retirement  benefits  pursuant  to  Subpart 
D  of  this  part  or  if  the  plan  to  be 
terminated  has  assets  in  excess  of 
accrued  benefits,  the  terms  of  the  plan 
permit  reversion  to  the  plan  sponsor, 
and — 

(i)  The  plan  to  be  terminated  has  been 
involved  in  a  spin-off  or  other  transfer  of 
assets  or  habilities  within  a  36-month 
period  immediately  preceding  the 


proposed  date  of  termination,  except 
where  the  total  value  of  the  assets  or 
liabilities  transferred  does  not  exceed 
twenty  percent  of  the  present  value  of 
the  accrued  benefits  of  the  transferring 
plan  as  of  at  least  one  day  in  the  year 
that  the  transfer  occurs  (with  all 
transfers  in  such  period  aggregated  and 
treated  as  if  they  occurred  in  the  first 
plan  year  in  which  a  transfer  occurred); 

(ii)  The  plan  sponsor  will  or  intends  to 
cover  the  participants  in  the  plan  to  be 
terminated  under  a  new  or  existing 
defined  benefit  plan;  or 

(iii)  The  plan  to  be  terminated 
requires  or  permits  employee 
contributions  and  a  method  other  than 
that  contained  in  9  2618.31(b)  of  this 
chapter  is  requested  for  computing  the 
portion  of  the  excess  assets  attributable 
to  employee  contributions. 

(c)  Notice  of  Sufficiency:  Notice  of 
Inability  to  Determine  Sufficiency.  If  the 
information  submitted  pursuant  to 
paragraph  (a)  of  this  section  or,  if 
applicable,  paragraph  (b)  of  this  section 
demonstrates  that  the  value  of  plan 
assets  equals  or  exceeds  the  value  of 
plan  benefits  in  priority  categories  1 
through  4.  the  PBGC  will  issue  a  Notice 
of  Sufficiency  directing  the  plan 
administrator  to  close  out  the  plan  in 
accordance  with  Subpart  C  of  this  part, 
ff  the  value  of  plan  assets  is  less  than 
the  value  of  plan  benefits  in  priority 
categories  1  through  4,  the  PBGC  will 
issue  a  Notice  of  Inabihty  to  Determine 
Sufficiency  and  proceed  to  place  the 
plan  into  trusteeship  in  accordance  with 
section  4042  of  the  Act. 

(d)  Time  limit  The  plan  administrator 
shall  submit  the  information  required  by 
paragraph  (b)  of  this  section  or,  if 
applicable,  paragraph  (c)  of  this  section 
no  later  than  120  days  after  the  date  on 
which  he  or  she  is  notified  pursuant  to 

9  2617.3(a)(2)  that  the  plan  is  not  clearly 
insufficient. 

(e)  Plan  administrator  certification. 
The  plan  administrator  shall  certify  that 
all  information  submitted  pursuant  to 
paragraph  (a)  of  this  section  is  true  and 
correct  to  the  best  of  his  or  her 
knowledge  and  belief.  U  the  plan 
administrator  submits  an  enrolled 
actuary's  certification  pursuant  to 
paragraph  (b)  of  this  section,  the  plan 
administrator  shall  certify,  on  the  form 
prescribed  by  the  PBGC,  that  the 
information  made  available  to  the 
enrolled  actuary  is  true,  correct  and 
complete  to  the  best  of  the  plan 
administrator's  knowledge  and  belief. 
Such  certification  shall  also  state  that 
the  plan  administrator  recognizes  that 
knowingly  and  willfully  making  false, 
fictitious  or  fraudulent  statements  to  the 
PBGC  is  punishable  under  18  U.S.C. 
1001. 


(f)  Special  rules  for  expedited 
processing.  A  plan  administrator  may 
expedite  processing  by  submitting  to  the 
PBGC  all  information  required  by 
paragraph  (a)  or  (b)  of  this  section  at  the 
same  time  that  the  Notice  of  Intent  to 
Terminate  is  submitted.  However,  if  a 
plan  administrator  elects  to  expedite 
processing  by  following  the  procedure  in 
paragraph  (b),  the  "one-stop"  procedure 
set  forth  in  29  CFR  Part  2616  may  not  be 
used. 

5.  Section  2617.13  is  amended  by 
revising  the  first  sentence  in  paragraph 
(a)  and  adding  a  sentence  at  the  end  of 
paragraph  (b)  to  read  as  follows: 

92617.13  Value  of  plan  Meets. 

(a)  General.  Except  as  otherwise 
permitted  by  9  2817.12(b).  the  plan 
administrator  shall  value  plan  assets  in 
accordance  with  this  paragraph  and 
shall  submit  to  the  PBGC  the  valuation 
and  datfi  supporting  that 

valuation.  *  •  * 

(b)  Commitment  to  make  the  plan 
sufficient.  *  •  *  Notwithstanding  the 
preceding  sentence,  an  employer  may 
make  and  submit  a  commitment 
described  in  the  preceding  sentence 
after  the  date  of  plan  termination  with 
the  consent  of  the  PBGC. 

8.  Section  2617.14  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

92617.14  Value  Of  plan  beneflte. 

(a)  General  Except  as  otherwise 
permitted  by  9  2617.12(b),  the  plan 
administrator  shall  determine  the  value 
of  plan  benefits  through  at  least  priority 
category  4  in  accordance  with 
paragraphs  (b),  (c),  and  (d)  of  this 
section,  and  shall  submit  to  the  PBGC 
the  valuation  and  data  supporting  that 
valuation,  including  a  statement  of  the 
actuarial  assumptions  used  to  value  any 
benefits  that  are  not  required  by  9  2617.4 
to  be  provided  in  annuity  form. 
Valuation  rates  shall  meet  the 
requirements  of  29  CFR  9  2619.28. 

***** 

7.  Section  2617.23  is  amended  by 
adding  headings  for  paragraphs  (a)  and 
(b),  revising  paragraph  (a)(3],  and 
adding  new  paragraphs  (c)  and  (d),  to 
read  as  follows: 

§2617.23    Submission  Of  distribution 
information  to  PBGC. 

(a)  Distribution  information.  •  •  * 
(3)  The  place  or  places  where  plan 

assets  will  be  held  for  examination  or 
copying  by,  or  submission  to,  the  PBGC 
upon  the  request  of  the  PBGC,  should 
the  plan  be  selected  for  post-distribution 
audit. 

(b)  Distribution  certification,  *  *  • 
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(c)  Procedures  applicable  to  enrolled 
actuary  certifications.  Notwithstanding 
paragaphs  (a)  and  (b)  of  this  section  and 
in  lieu  thereof,  a  plan  administrator 
demonstrating  sufficiency  under 

§  2617.12(b)  shall  submit  to  the  PBGC. 
within  60  days  after  the  plan 
administrator  has  completed  the 
distribution  of  assets,  a  certification 
that,  to  the  best  of  his  or  her  knowledge 
and  belief,  and  with  the  understanding 
that  knowingly  and  willfulUy  making 
false,  fictitious  or  fraudulent  statements 
to  the  PBGC  is  punishable  under  18 
U.S.C.  1001— 

(1)  Plan  assets  were  allocated  and 
distributed  in  accordance  with  section 
4044  of  the  Act  and  Part  2618  of  this 
chapter  and 

(2)  All  plan  participants  and 
beneficiaries  have  received  all  benefits 
to  which  they  are  entitled. 

(d)  Record  maintenance.  A  plan 
administrator  submitting  distribution 
information  to  the  PBGC  under 
paragraph  (c)  of  this  section  shall 
maintain  the  records  that  form  the  basis 
for  the  certification  under  paragraph  (c) 
for  a  period  of  not  less  than  6  years  after 
the  filing  date  of  the  certification  for 
examination  or  copying  by,  or 
submission  to,  thp  PBGC  upon  the 
request  of  the  PBGC,  should  the  plan  be 
selected  for  post-distribution  audit. 

Issued  in  Washington,  D.C..  on  this  29th 
day  of  July.  1985. 
William  E.  Brock, 

Chairman.  Board  of  Directors.  Pension 
Benefit  Guaranty  Corporation. 

issued  pursuant  to  a  resolution  of  the 
Board  of  Directors  approving  this  regulation 
and  authorizing  its  Chairman  to  issue  same. 
Edward  R.  Mackiewkz, 

Secretary.  Pension  Benefit  Guaranty 
Corporation. 

(FR  Doc.  8^^8269  Filed  7-31-85:  8:45  am| 
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29  CFR  Parts  2670  and  2675 

Powers  and  Duties  of  Plan  Sponsor  of 
Plan  Terminated  by  Mass  Withdrawal; 
Benefit  Reductions  and  Suspensions 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 


summary:  This  regulation  sets  forth  the 
procedures  by  which  the  plan  sponsor  of 
a  multiemployer  plan  terminated  by 
mass  withdrawal  must  notify  plan 
participants  and  beneficiaries  and  the 
Pension  Benefit  Guaranty  Corporation  of 
benefit  reductions  and  benefit 
suspensions.  The  regulation  also 
prescribes  certain  determinations  to  be 
made  by  the  plan  sponsor  with  respect 


to  the  plan's  solvency.  If  a 
multiemployer  plan  terminates  by  mass 
withdrawal,  the  Employee  Retirement 
Income  Security  Act,  as  amended, 
requires  the  plan  sponsor  to  amend  the 
plan  to  reduce  or  eliminate  certain 
benefits,  to  the  extent  that  plan  assets 
are  not  sufficient  to  pay  all 
nonforfeitable  benefits.  If  the  terminated 
plan  becomes  insolvent,  the  Act  requires 
the  plan  sponsor  to  suspend  benefits 
above  the  highest  level  that  can  be  paid 
out  of  the  plan's  available  resources,  but 
not  below  the  level  of  benefits 
guaranteed  by  the  PBGC.  The  Act 
requires  the  PBGC  to  issue  regulations 
governing  notice  to  participants  and 
beneficiaries  concerning  these  benefit 
suspensions.  The  Act  also  provides  that 
the  plan  sponsor  of  a  terminated  plan 
that  is  insolvent  has  the  same  powers 
and  duties  as  the  plan  sponsor  of  a  non- 
terminated  plan  in  reorganization  that 
becomes  insolvent,  except  to  the  extent 
PBGC  regulations  modify  those  powers 
and  duties.  The  effect  of  this  regulation 
is  to  prescribe  certain  powers  and  duties 
of  a  plan  sponsor  of  a  plan  terminated 
by  mass  withdrawal  and  to  prescribe 
the  procedures  for  issuing  the  notices 
required  by  the  statute. 
EFFECTIVE  DATE:  This  regulation  is 
effective  September  3, 1985. 
FOR  FURTHER  INFORMATION  CONTACT 

Elian  H.  Spring;  Corporate  Policy  and 
Regulations  Department  (611);  2020  K 
Street  NW..  Washington,  D.C.  20006: 
202-254-6138  (202-254-8010  for  TTY  and 
TTD).  These  are  not  toll-free  numbers. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  June  13, 1983,  the  Pension  Benefit 
Guaranty  Corporation  ("the  PBGC") 
published  a  proposed  rule  on  Powers 
and  Duties  of  Plan  Sponsor  of  Plan 
Terminated  by  Mass  Withdrawal:  Plan 
Insolvency  (48  FR  27092).  Interested 
persons  were  invited  to  submit 
comments  on  the  proposed  rule.  The 
PBGC  received  no  comments  in 
response  to  the  proposed  rule,  but  has 
made  a  number  of  minor  changes  in  the 
rule.  Only  those  changes  are  described 
in  this  preamble;  a  detailed  discussion 
of  the  entire  rule  is  contained  in  the 
preamble  to  the  proposed  rule. 

The  Regulation 

The  definition  of  "participants  and 
beneficiaries  reasonably  expected  to 
enter  pay  status"  in  §  2670.4  has  been 
amended  to  clarify  that  those 
participants  who  will  reach  normal 
retirement  age  during  the  applicable 
period  are  included  within  its  scope.  In 
the  preamble  to  the  proposed  rule,  the 
PBGC  had  indicated  such  persons  would 


normally  be  considered  to  be  part  of  this 
group  of  persons.  They  have  been  added 
to  the  definition  because  the  PBGC 
believes  it  is  important  to  require  that 
they  be  provided  notices  of  actions 
affecting  benefit  levels. 

A  change  has  been  made  to  reflect  the 
requirements  of  section  4281(c)  more 
accurately  in  the  definition  of 
"insolvent"  in  {  2670.4  and  in 
§  2675.3(a),  which  establishes  the 
requirement  for  annual  solvency 
determinations.  Section  4281(d)(2)(A)(i) 
requires  that  in  order  for  a  plan  to  be 
insolvent  it  must  have  "been  amended 
to  reduce  benefits  to  the  extent 
permitted  by  subsection  (c).  .  .  ." 
Section  4281(d)(2){A)(ii)  further  provides 
that  the  plan's  available  resources  must 
not  be  sufficient  to  pay  benefits  when 
due  for  the  year.  In  the  proposed  rule, 
§§  2670.4  and  2875.3(a)  referred  to  plans 
that  had  benefits  that  were  not  eligible 
for  the  PBGC's  guarantee  under  section 
4022A(b)  of  the  Act  and  had  eliminated 
those  benefits,  and  to  plans  in  which  all 
benefits  were  eligible  for  the  PBGC's 
guarantee  as  of  the  date  on  which  the 
plan  terminated. 

The  references  in  the  proposed  rule  to 
the  elimination  or  non-existence  of 
*  nonguaranteed  benefits  was  too 
simplified  a  treatment  of  the  reductions 
required  by  section  4281(c).  While  those 
reductions  apply  only  to  nonguaranteed 
benefits,  the  reductions  are  further 
limited  by  the  rules  for  and  limitations 
on  benefit  reductions  in  section  4244A 
(which  prescribes  rules  for  ongoing 
plans  in  reorganization),  except  to  the 
extent  the  PBGC  prescribes  other  rules 
and  limitations  (section  4281(c)(2)(C)). 

The  use  of  the  phrase  "elimination  of 
all  nonguaranteed  benefits"  in  the 
proposed  rule  may  have  been  read  as  a 
PBGC  decision  to  make  the  section 
4244A  rules  and  limitations  inapplicable 
to  terminated  plans.  This  was  not 
intended;  the  PBGC  intends  at  this  time 
for  the  section  4244A  rules  to  apply  to 
benefit  reductions  in  mass-withdlrawal- 
terminated  plans.  Accordingly, 
§  2675.3(a)  and  the  definition  of 
"insolvency"  in  S  2670.4  have  been 
revised  to  provide  that  a  plan  that  has 
no  benefits  subject  to  reduction  under 
section  4281(c).  or  that  has  been 
amended  to  eliminate  all  benefits 
subject  to  reduction  under  section 
4281(c).  may  be  insolvent. 

The  PBGC  has  added  a  parenthetical 
phrase  to  the  scope  of  regulation 
(§  2675.1(b))  to  remind  plan  sponsors 
that  a  plan  created  as  a  result  of  a 
partition  under  section  4233  of  the  Act  is 
treated  as  a  mass-withdrawal- 
terminated  plan  and  thus  falls  within  the 
scope  of  this  regulation. 
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Paragraph  (a)  of  S  2875.3(a)  (which 
deals  with  the  periodic  determinations 
of  plan  solvency]  has  been  revised  to 
clarify  the  plan  year  for  which  the  plan 
sponsor  is  first  required  to  make  an 
annual  solvency  determination.  As 
proposed,  this  paragraph  required  the 
plan  sponsor  of  a  plan  with  benefits 
subject  to  reduction  to  make  a  solvency 
determination  for  "the  first  plan  year 
beginning  after  the  amendment 
[eliminating  all  such  benefits]  is 
effective  .  .  .".  Because  a  mass- 
withdrawal-terminated  plan  may  require 
several  benefit-reduction  amendments 
before  all  benefits  subject  to  reduction 
under  section  4281(c)  are  eliminated  the 
regulation  has  been  clarified  by  adding 
a  provision  that  the  determination  of 
solvency  must  be  made  only  after  the 
final  amendment,  /.&.  the  one  that 
eliminates  the  last  benefits  subject  to 
reduction  under  section  4281(c). 

The  PBGC  also  has  revised 
S  2675J(b).  relating  to  determinations  of 
insolvency  other  than  the  regular  annual 
determination,  in  order  to  clarify  its 
intention  that  a  plan  sponsor  make  an 
insolvency  determination  at  any  time, 
including  the  year  the  plan  terminates,  it 
finds  that  the  plan  may  be  insolvent  for 
the  current  or  following  plan  year. 

A  minor  change  has  been  made  in 
i  2675.5  (dealing  with  the  notice  of 
insolvency  and  annual  updates)  and 
S  2675.6  (covering  the  notice  of 
insolvency  benefit  level).  As  proposed, 
these  sections  required  that  notices  Hied 
or  issued  after  the  regulatory  deadline 
for  annual  solvency  determination 
notices  contain  a  statement  indicating 
whether  the  notice  is  the  result  of  an 
insolvency  determination  under 
§  2675.3(b).  This  requirement  has  been 
deleted  from  the  information  required  to 
be  provided  to  participants  and 
beneHciaries;  it  is  still  included  for  the 
notices  filed  with  the  PBGC  Under  the 
final  rule,  the  notices  to  the  I'BGC  must 
include  a  statement  indicating  whether 
the  notice  is  the  result  of  an  insolvency 
determination  under  i  2875.3  (a)  or  (b). 
The  revised  PBGC  notice  *vill  eliminate 
any  uncertainty  regarding  the  type  of 
insolvency  determination.  In  the  case  of 
participant  and  beneficiary  notices,  the 
PBGC  believes  the  information  is 
unnecessary. 

The  requirement  that  notices  filed 
with  the  PBGC  pursuant  to  §5  2875.5  (a) 
and  (c)  and  i  2875.7(a)  include  the  case 
number  assigned  to  the  plan  has  been 
clarified  to  specify  that  the  case  number 
be  the  one  assigned  to  the  filing  of  the 
plan's  notice  of  termination.  In  addition. 
a  requirement  for  inclusion  of  this  case 
number  has  been  added  to  |  2875.2(d). 
which  prescribes  the  contents  of  a 


notice  of  benefit  reductions  to  be  filed 
with  the  PBGC  Inclusion  of  this  case 
number  will  facihtate  PBGC's  handling 
of  the  notices  of  benefit  reductions  and 
those  relating  to  plan  insolvency. 

In  addition  to  the  changes  described 
above,  a  number  of  editorial  changes 
have  been  made  for  the  purpose  of 
ehminating  ambiguity  and  clarifying  the 
rule. 

Fmally.  the  PBGC  has  determined  that 
this  nde  ultimately  should  be 
incorporated  in  a  broader  rule  currently 
under  development:  "Powers  and  Duties 
of  Plan  Sponsor  of  Plan  Terminated  by 
Mass  Withdrawal"  That  rule  will 
provide  guidance  to  plan  sponsors  of 
mass-withdrawal-terminated  plans  on  a 
variety  of  actions  required  by  sections 
4041A  and  4281  of  ERISA.  However, 
because  of  the  importance  of  the  notices 
and  actions  prescribed  in  the  instant 
regulation,  the  PBGC  has  decided  to 
issue  this  rule  at  this  time  and  to 
incorporate  it  into  the  broader  rule  when 
that  rule  is  promulgated. 

EX).  12291  and  Ragulalory  Flexibifity 
Act 

The  Pension  Benefit  Guaranty 
Corporation  has  determined  that  this 
regulation  is  not  a  "major  rule"  for  the 
purposes  of  Executive  Order  12291, 
because  it  will  not  have  an  annual  effect 
on  the  economy  of  $100  million  or  more; 
nor  create  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  or  geographic  regions;  nor 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Under  section  605(b)  of  the  Regulatory 
Flexibility  Act  the  Pension  Benefit 
Guaranty  Corporation  certifies  that  this 
rule  will  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Pension  plans  with  fewer  than 
100  participants  have  traditionally  been 
treated  as  small  plans.  The  proposed 
regulation  affects  only  multiemployer 
plans  covered  by  the  PBGC.  Defining 
"small  plans"  as  those  with  under  100 
participants,  such  plans  represent  less 
than  14%  of  all  multiemployer  plans 
covered  by  the  PBGC  (346  out  of  2485). 
Further,  small  multiemployer  plans 
represent  only  .4%  of  all  small  plans 
covered  by  the  PBGC  (346  out  of  84,288). 
Moreover,  the  PBGC  expects  that  this 
regulation  will  affect  very  few  plans. 
Based  on  its  expenence  to  date,  the 
PBGC  estimates  that  no  more  than  10 
multiemployer  plans  will  be  terminated 
by  mass  withdrawal  in  any  given  year, 
and  that  many  of  these  plans  will  close 
oat  by  distributing  all  plan  assets  in 


satisfactioo  <^  all  nonfbrfettabie  benefits 
under  the  plan.  Thus,  the  PBGC  expects 
there  to  be  few  plans  that  may  neeid  to 
reduce  or  suspend  benefits.  Therefore, 
compliance  with  sections  803  axxl  604  of 
the  Regulatory  Ftexibility  Act  is  waived. 

List  of  Subjects  in  29  CFR  Parts  2870  and 

2875 

Employee  benefit  plans,  Pension 
insurance.  Reporting  and  recordkeeping 
requirements. 

information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  44 
U.S.C.  Chapter  35  and  have  been 
assigned  OMB  #1212-0032. 

In  consideration  of  the  foregoing. 
Subchapter  H  of  Chapter  XXVI  of  Title 
29,  Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  2S70~l>EFMmONS 

1.  The  authority  for  Part  2870 , 
continues  to  read  as  follows: 

Aitikacity:  Sea  4002(b)(3).  M>.  L  93-406.  as 
amended  l^  Sec  403(1),  Pub.  L  96-364. 94 
Stat.  1208.1302  (1960)  (29  U.S.C  130Z). 

2.  Part  2670  is  amended  by  ad(}ing  a 
new  §  2870.4  at  the  end  to  read  as 
follows: 

§2670^4    OeflnitkMis  for  insolvency 
determination  noUces. 

For  purposes  of  Part  2875 — 

"Available  resoiirces"  means,  for  a 
plan  year,  the  plan's  cash,  marketable 
assets,  contributions,  withdrawal 
liability  payments  and  earnings,  less 
reasonable  administrative  expenses  and 
amounts  owed  for  the  plan  year  to  the 
PBGC  under  section  4261(bU2)  of  the 
Act. 

"Financial  assistance"  means 
financial  assistance  from  the  PBGC 
under  section  4261  of  the  Act. 

"Insolvent"  means  that  a  plan  is 
unable  to  pay  benefits  when  due  for  the 
plan  year.  A  plan  terminated  by  mass 
withdrawal  in  not  insolvent  unless  it  has 
been  amended  to  eliminate  all  benefits 
that  are  subject  to  reduction  under 
section  4281(c),  or  in  the  absence  of  an 
amendment,  no  benefits  under  the  plan 
are  subject  to  reduction  under  section 
4281(c). 

'insolvency  benefit  level '  means  tiie 
greater  of  the  resource  benefit  level  or 
the  benefit  level  guaranteed  hy  the 
PBCC  for  each  participant  and 
beneficiary  in  pay  status. 

"Insolvency  year"  means  a  plan  year 
in  which  the  plan  is  insolvent. 

"Participants  and  beneficiaries 
reasonably  expected  to  enter  pay 
status  "  means  plan  participants  and 


Federal  Register  /  Vol-  50.  No.  14B  /  Thursday.  August  1.  1985  /  Rules  and  RegulaHons         31173 


beneficiaries  (other  than  participants 
and  beneficiaries  in  pay  status),  who. 
according  to  plan  records,  are  disabled, 
have  applied  for  benefits,  or  have 
reached  or  will  reach  during  the 
applicable  period  the  normal  retirement 
age  under  the  plan,  and  any  others 
whom  it  is  reasonable  for  the  plan 
sponsor  to  expect  to  enter  pay  status 
before  the  end  of  the  applicable  period. 

"Reorganization"  means 
reorganization  under  section  4241(a)  of 
the  Act. 

"Resource  benefit  level"  means  the 
highest  level  of  monthly  benefits  that  the 
plan  sponsor  determines  can  be  paid  for 
a  plan  year  out  of  the  plan's  available 
resources. 

'Terminate  by  mass  withdrawal" 
means  to  terminate  under  section 
404lA(a)(2)  of  the  Act. 

2.  A  new  Part  2675  is  added  to  read  as 
follows: 

PART  2675— POWERS  AND  DUTIES  OF 
PLAN  SPONSOR  OF  PLAN 
TERMINATED  BY  MASS 
WITHDRAWAL:  NOTICES  OF  BENEFIT 
REDiXmONS  AND  SUSPENSIONS 

Sea 

2675.1  Purpose  of  scope. 

2675.2  Notices  of  benefit  reductions. 

2675.3  Periodic  determinations  of  plan 
solvency. 

2675.4  Notices  of  insolvency  and  annual 
updates. 

2675.5  Contents  of  notices  of  insolvency  and 
annual  updates. 

2675.6  Notices  of  insolvency  beneflt  level. 

2875.7  Contents  of  notice  of  insolvency 
benefit  level. 

2675.8  PBGC  address. 

2875.9  ■  -Information  collection. 
Authority:  Sees.  4002(b)(3)  and  4281.  Pub.  L. 

93-W6,  66  Stat.  829. 1004  (1974).  as  amended 
by  sees.  403  (1)  and  104  (respectively).  Pub.  L. 
9fr-364.  94  Stat.  1302  and  1261-3  (1980)  (29 
U.S.C.  1302(b)(3)  and  1441). 

§  267S.1    PuipoM  and  scop*.  \ 

(a)  Purpose.  The  purpose  of  this  part 
is  to  prescribe  certain  powers  and  duties 
of  plan  sponsors  of  multiemployer  plans 
terminated  by  mass  withdrawl.  This 
part  establishes  the  procedures  for 
notifying  plan  participants  and 
beneficiaries  and  the  PBGC  of  benefit 
reductions  or  suspensions,  pursuant  to 
section  4281  of  the  Act.  This  part  also 
prescribes  the  detemtinations  to  be 
made  by  plan  sponsors  with  respect  to 
plan  solvency,  pursuant  to  section  4281 
of  the  Act.  The  rules  prescribed  in  this 
part  supersede  the  notice  requirements 
of  section  4244A(b){l)(A)  and  (b)(2)  of 
the  Act  and  the  determination  and 
notice  requirements  of  section  4245  (d) 
and  (e)  of  the  Act. 

(b)  Scope.  This  part  applies  to 
multiemployer  plans  covered  by  section 


4021  of  the  Act  that  have  terminated  by 
mass  withdrawal  under  section 
404lA(a)(2)  of  the  Act  (including  a  plan 
created  by  a  partition  pursuant  to 
section  4233  of  the  Act). 

§2675.2    NotlCM  of  bCfWfN  raductions. 

(a)  Requirement  of  notice.  A  plan 
sponsor  of  a  multiemployer  plan  under 
which  a  plan  amendment  reducing 
benefits  is  adopted  pursuant  to  section 
4281(c)  of  the  Act,  shall  so  notify  the 
PBGC  and  plan  participants  and 
beneficiaries  whose  benefits  are 
reduced  by  the  amendment.  The  notices 
shall  be  delivered  in  the  manner  and 
within  the  time  prescribed  and  shall 
contain  the  information  described  in  this 
section.  The  notice  required  in  this 
section  shall  be  filed  in  lieu  of  the  notice 
described  in  section  4244A(b)(2)  of  the 
Act. 

(b)  When  delivered.  The  plan  sponsor 
shall  mail  or  otherwise  deliver  the 
notices  of  benefit  reduction  no  later  than 
the  earlier  of: 

(1)  45  days  after  the  amendment 
reducing  benefits  is  adopted:  or 

(2)  The  date  of  'he  first  reduced 
benefit  payment. 

(c)  Method  of  delivery.  The  notices  of 
benefit  reductions  shall  be  delivered  by 
mail  or  by  hand  to  the  PBGC  and  to  plan 
participants  and  beneficiaries  who  are 
in  pay  status  when  the  notice  is  required 
to  be  delivered  or  who  are  reasonably 
expected  to  enter  pay  status  before  the 
end  of  the  plan  year  after  the  plan  year 
in  which  the  amendment  is  adopted.  The 
notice  to  other  participants  and 
beneficiaries  whose  benefit  is  reduced 
by  the  amendment  shall  be  provided  in 
any  manner  reasonably  calculated  to 
reach  those  participants  and 
beneficiaries.  Reasonable  methods  of 
notification  include,  but  are  not  limited 
to,  posting  the  notice  at  participants' 
worksites  or  publishing  the  notice  in  a 
union  newsletter  or  newspaper  of 
general  circulation  in  the  area  or  areas 
where  participants  reside.  Notice  to  a 
participant  shall  be  deemed  notice  to 
that  participant's  beneficiary  or 
beneficiaries. 

(d)  Contents  of  notice  to  the  PBGC.  A 
notice  of  benefit  reduction  required  to 
be  filed  with  the  PBGC  pursuant  to 
paragraph  (a)  of  this  section  shall 
contain  the  following  information: 

(1)  The  name  of  the  plan. 

(2)  The  name,  address,  and  telephone 
number  of  the  plan  sponsor  and  of  the 
plan  sponsor's  duly  authorized 
representative,  if  any. 

(3)  The  nine-digit  Employer 
Identification  Number  (EIN)  assigned  by 
the  Internal  Revenue  Service  to  the  plan 
sponsor  and  the  three-digit  Plan 
Identification  Number  (PIN)  assigned  by 


the  plan  sponsor  to  the  plan,  and.  if 
different,  the  EIN  or  PIN  last  filed  with 
the  PBGC.  If  no  EIN  or  PIN  has  been 
assigned,  the  notice  shall  so  state. 

(4)  The  case  number  assigned  by  the 
PBGC  to  the  filing  of  the  plan's  notice  of 
termination  pursuant  to  Part  2873  of  this 
chapter. 

(5)  A  statement  that  a  plan 
amendment  reducing  benefits  has  been 
adopted,  listing  the  date  of  adopting  and 
the  effective  date  of  the  amendment 

(6)  A  certification,  signed  by  the  plan 
sponsor  or  its  duly  authorized 
representative,  that  notice  of  the  benefit 
reductions  has  been  given  to  all 
participants  and  beneficiaries  whose 
benefit  is  reduced  by  the  plan 
amendment,  in  accordance  with  the 
requirements  of  this  section. 

(e)  Contents  of  notice  to  participants 
and  beneficiaries.  A  notice  of  benefit 
reductions  required  under  paragraph  (a) 
of  this  section  to  be  given  to  plan 
participants  and  beneficiaries  whose 
benefit  is  reduced  by  the  amendment 
shall  contain  the  following  information: 

(1)  The  name  of  the  plan. 

(2)  A  statement  that  a  plan 
amendment  reducing  benefits  has  been 
adopted,  listing  the  date  of  adoption  and 
the  effective  date  of  the  amendment. 

(3)  A  sununary  of  the  amendment 
including  a  description  of  the  effect  of 
the  amendment  on  the  benefits  to  which 
it  applies. 

(4)  The  name,  address,  and  telephone 
number  of  the  plan  administrator  or 
other  person  designated  by  the  plan 
sponsor  to  answer  inquiries  concerning 
benefits. 

§2675^ 
•olvwicy. 

(a)  Annual  insolvency  determination. 
The  plan  sponsor  of  a  plan  that  has  been 
amended  to  eliminate  all  benefits  that 
are  subject  to  reduction  under  section 
4261  (c)  of  the  Act  shall  determine  in 
writing  whether  the  plan  is  expected  to 
be  insolvent  for  the  first  plan  year 
beginning  after  the  effective  date  of  the 
amendment  and  for  each  plan  year 
thereafter.  In  the  event  that  a  plan 
adopts  more  than  one  amendjneni 
reducing  benefits  under  section  4281(c) 
of  the  Act  the  initial  determination  shall 
be  made  for  the  first  plan  year  begiiming 
after  the  effective  date  of  the 
amendment  that  effects  the  ehmination 
of  all  such  benefits,  and  a  determination 
shall  be  made  for  each  plan  year 
thereafter.  The  plan  sponsor  of  a  plan 
under  which  no  benefits  are  subject  to 
reduction  under  section  4281(c)  of  the 
Act  as  of  the  date  the  plan  terminated 
shall  initially  determine  in  writing 
whether  the  plan  is  expected  to  be 
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insolvent  for  the  second  plan  year 
beginning  after  the  first  plan  year  for 
which  it  is  determined  under  section 
4281(b)  of  the  Act  that  the  value  of 
nonforfeitable  benefits  under  the  plan 
exceeds  the  value  of  the  plan's  assets 
and  shall  make  a  determination  for  each 
plan  year  thereafter  A  determination 
required  under  this  paragraph  shall  be 
made  oo  later  than  six  months  before 
the  begiiining  of  the  plan  year  to  which 
it  apphes. 

(b)  Other  determination  of  insolvency. 
Whether  or  not  a  prior  determination  oif 
plan  solvency  has  been  made  under 
paragraph  (a)  of  this  section  (or  under 
section  4245  of  the  Act),  a  plan  sponsor 
that  has  reason  to  believe,  taking  into 
account  the  plan's  recent  and 
anticipated  financial  experience,  that 
the  plan  is  or  may  be  insolvent  for  the 
current  or  next  plan  year  shall 
deteimine  in  %vriting  whether  the  plan  is 
expected  to  be  insolvent  for  that  plan 
year. 


§2«75l4    NoMcMof 
updata*. 

(a)  Requirement  of  notices  of 
insoJvency.  A  plan  sponsor  that 
determines  that  the  plan  is,  or  is 
expected  to  be.  insolvent  for  a  plan  year 
shall  issue  notices  of  insolvency  to  the 
PBGC  and  to  plan  participants  and 
beneficiaries.  Once  notices  of 
insolvency  have  been  issued  to  the 
PBGC  and  to  plan  participants  and 
beneficiaries,  no  notice  of  insolvency 
need  to  be  issued  for  subsequent 
insolvency  years.  Notices  shall  be 
delivered  in  the  manner  and  within  the 
time  prescribed  in  this  section  and  shall 
contain  the  information  described  in 

§  2675.5. 

(b)  Requirement  of  annual  updates.  A 
plan  sponsor  that  has  issued  notices  of 
insolvency  to  the  PBGC  and  to  plan 
participants  and  beneficiaries  shall 
thereafter  issue  annual  updates  to  the 
PBGC  and  participants  and  beneficiaries 
for  each  plan  year  beginning  after  the 
plan  year  for  which  the  notice  of 
insolvency  was  issued.  However,  the 
plan  sponsor  need  not  issue  an  annual 
update  to  plan  participants  and 
beneficiaries  who  are  issued  a  notice  of 
insolvency  benefit  level  in  accordance 
with  i  2875.6  for  the  same  insolvency 
year.  A  plan  sponsor  that,  after  issuing 
annual  updates  for  a  plan  year, 
determines  under  §  2875.3(b)  that  the 
plan  is  or  may  be  insolvent  for  that  plan 
year  need  not  issoe  revised  annual 
updates.  Annual  updates  shall  be 
delivered  in  the  manner  and  within  the 
time  prescribed  in  this  section  and  shall 
contain  the  information  described  in 

S  2875.5. 


(c)  Notices  of  insolvency — when 
delivered.  Except  as  provided  in  the 
next  sentence,  the  plan  sponsor  shall 
mail  or  otherwise  deliver  the  notices  of 
insolvency  no  later  than  30  days  after 
the  plan  sponsor  determines  that  the 
plan  IS  or  may  be  insolvent.  However, 
the  notice  to  plan  participants  and 
beneficiaries  in  pay  status  may  be 
delivered  concurrently  with  the  first 
benefit  payment  made  after  the 
determination  of  insolvency. 

(d)  Annual  updates — when  delivered. 
Except  as  provided  in  the  next  sentence, 
the  plan  sponsor  shall  mail  or  otherwise 
deliver  annual  updates  no  later  than  60 
days  before  the  beginning  of  the  plan 
year  for  which  the  annual  update  is 
issued.  A  plan  sponsor  that  determines 
under  §  2675.3(b]  that  the  plan  is  or  may 
be  insolvent  for  a  plan  year  and  that  has 
not  at  that  time  issued  annual  updates 
for  that  year,  shall  mail  or  otherwise 
deliver  the  annual  updates  by  the  later 
of  60  days  before  the  beginning  of  the 
plan  year  or  30  days  after  the  date  of  the 
plan  sponsor's  determination  under 

S  2875.3(b). 

(e)  Notices  of  insoJvency — method  of 
delivery.  The  notices  of  insolvency  shall 
be  delivered  by  mail  or  by  hand  to  the 
PBGC  and  to  plan  participants  and 
beneficiaries  in  pay  status  when  the 
notice  is  required  to  be  delivered.  Notice 
to  participants  and  beneficiaries  not  in 
pay  status  shall  be  provided  in  any 
manner  reasonably  calculated  to  reach 
those  participants  and  beneficiaries. 
Reasonable  methods  of  notification 
include,  but  are  not  limited  to.  posting 
the  notice  at  participants'  worksites  or 
publishing  the  notice  in  a  union 
newsletter  or  newspaper  of  general 
circulation  in  the  area  or  areas  where 
participants  reside.  Notice  to  a 
participant  shall  be  deemed  notice  to 
that  participant's  beneficiary  or 
beneficiaries. 

(f)  Annual  updates — method  of 
delivery.  Each  annual  update  shall  be 
delivered  by  mail  or  by  hand  to  the 
PBGC.  Each  annual  update  to  plan 
participants  and  beneficiaries  shall  be 
provided  in  any  manner  reasonably 
calculated  to  reach  participants  and 
beneficiaries.  Reasonable  methods  of 
notification  include,  but  are  not  limited 
to.  posting  the  notice  at  participants' 
worksites  and  publishmg  the  notice  in  a 
union  newsletter  or  news[>aper  of 
general  circulation  in  the  area  or  areas 
where  participants  reside.  Notice  to  a 
participant  shall  be  deemed  notice  to 
that  partiapant's  beneficiary  or 
beneficiaries. 


S  2675.5    Contents  of  notloaa  of  Insoivancy 
and  annual  updates. 

(a)  Notice  of  insolvency  to  the  PBGC. 
A  notice  of  insolvency  required  under 

S  2875.4(a]  to  be  filed  with  the  PBGC 
shall  contain  the  following  information: 

(1)  Tlie  name  of  the  plan. 

(2)  The  name,  address,  and  telephone 
number  of  the  plan  sponsor  and  of  the 
plan  sponsor's  duly  authorized 
representative,  if  any. 

(3)  The  nine-digit  Employer 
Identification  Number  (EIN)  assigned  by 
the  Internal  Revenue  Service  to  the  plan 
sponsor  and  the  three-digit  Plan 
Identification  Number  (PiN)  assigned  by 
the  plan  sponsor  to  the  plan,  and.  if 
different,  the  EIN  or  PIN  last  filed  with 
the  PBGC.  If  no  EIN  or  PIN  has  been 
assigned,  the  notice  shall  so  state. 

(4)  The  IRS  Key  District  that  has 
jurisdiction  over  determination  letters 
with  respect  to  the  plan. 

(5)  The  case  number  assigned  by  the 
PBGC  to  the  filing  of  the  plan's  notice  of 
termination  pursuant  to  Part  2673  of  this 
chapter. 

(6)  Tlie  plan  year  for  which  the  plan 
sponsor  has  determined  that  the  plan  is 
or  may  be  insolvent. 

(7)  A  copy  of  the  plan  document 
currently  in  effect,  /.«.,  a  copy  of  the  last 
restatement  of  the  plan  and  all 
subsequent  amendments.  However,  if  a 
copy  of  the  plan  document  was 
submitted  to  the  PBGC  with  a  previous 
filing,  only  subsequent  plan 
amendments  need  be  submitted,  and  the 
notice  shall  state  when  the  copy  of  the 
plan  document  was  filed. 

(8)  A  copy  of  the  most  recent  actuarial 
report  for  the  plan.  If  the  actuarial 
valuation  was  previouly  submitted  to 
the  PBGC,  it  may  be  omitted  and  the 
notice  shall  state  the  date  on  which  the 
document  was  filed. 

(9)  The  estimated  amount  of  annual 
benefit  payments  under  the  plan 
(determined  without  regard  to  the 
insolvency)  for  the  insolvency  year. 

(10)  The  estimated  amount  of  the 
plan's  available  resources  for  the 
insolvency  year. 

(11)  The  estimated  amount  of  the 
annual  benefits  guaranteed  by  the  PBGC 
for  the  insolvency  year. 

(12)  A  statement  indicating  whether 
the  notice  of  insolvency  is  the  result  of 
an  insolvency  determination  under 

§  2875.3  (a)  or  (b)- 

(13)  A  certification,  signed  by  the  plan 
sponsor  or  its  duly  authorized 
representative,  that  notices  of 
insolvency  have  been  given  to  all  plan 
participants  and  beneficiaries  in 
accordance  with  this  part. 

(b)  Notice  of  insolvency  to 
participants  and  beneficiaries.  A  notice 
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of  insolvency  required  under  I  2875.4(a) 
to  be  issued  to  plan  participants  and 

beneficiaries  shall  contain  the  following 
informatioo: 

(1)  The  name  of  the  plan. 

(2)  A  statement  of  the  plan  year  for 
which  the  plan  sponsor  has  determined 
that  the  plan  is  or  may  be  insolvent. 

(3)  A  statement  that  benefits  above 
the  amount  that  can  be  paid  from 
available  resources  or  the  level 
guaranteed  by  the  PBGC,  whichever  is 
greater,  will  be  suspended  during  the 
insolvency  year,  with  a  brief 
explanation  of  which  benefits  are 
guaranteed  by  the  PBGC. 

(4)  The  name,  address,  and  telephone 
number  of  the  plan  administrator  or 
other  person  designated  by  the  plan 
sponsor  to  answer  inquiries  concerning 
benefits. 

(c)  Annual  update  to  the  PBGC.  Each 
annual  update  required  by  f  2675.4(b)  to 
be  filed  with  the  PBGC  shall  contain  the 
following  information: 

(1)  The  case  number  assigned  by  the 
PBGC  to  the  filing  of  the  plan's  notice  of 
termination  pursuant  to  Part  2673  of  this 
chapter. 

(2)  A  copy  of  the  armual  update  to 
plan  participants  and  beneficiaries,  as 
described  in  paragraph  (d)  of  this 
section,  for  the  plan  year. 

(3)  A  statement  indicating  whether  the 
annual  update  is  the  result  of  an 
insolvency  determination  under  i  2675.3 
(a)  or  (b). 

(4)  A  certification,  signed  by  the  plan 
sponsor  or  a  duly  authorized 
representative,  that  the  annual  update 
has  been  given  to  all  plan  participants 
and  beneficiaries  in  accordance  with 
this  part 

(d)  Annual  updates  to  participants 
and  beneficiaries.  Each  annual  update 
required  by  S  2675.4(b)  to  be  issued  to 
plan  participants  and  beneficiaries  shall 
contain  the  following  information: 

(1)  The  name  of  the  frfan. 

(2)  The  date  the  notice  of  insolvency 
was  issued  and  the  insolvency  year 
identified  in  the  notice. 

(3)  The  plan  year  to  which  the  annual 
update  pertains  and  the  plan  sponsor's 
determination  whether  the  plan  may  be 
insolvent  in  that  year. 

(4)  If  the  plan  may  be  insolvent  for  the 
plan  year,  a  statement  that  benefits 
above  the  amount  that  can  be  paid  from 
available  resources  or  the  level 
guaranteed  by  the  PBGC  whichever  is 
greater,  will  be  suspended  during  the 
insolvency  year,  with  a  brief 
explanation  of  which  benefits  are 
guaranteed  by  the  PBGC. 

(5)  If  the  plan  will  not  be  insolvent  for 
the  plan  year,  a  statement  that  full 
nonforfeitable  benefits  under  the  plan 
will  be  paid. 


(6)  The  name,  address,  and  telephone 
number  of  the  plan  administrator  or 
other  person  designated  by  the  plan 
sponsor  to  answer  inquiries  concerning 
benefits. 

§2675.6    NoticM  of  insolvency  benem 


(1)  Requirement  of  notice*.  For  each 
insolvency  year,  the  plan  sponsor  shall 
issue  a  notice  of  insolvency  benefit  level 
to  the  PBGC  and  to  plan  participants 
and  beneficiaries  in  pay  status  or 
reasonably  expected  to  enter  pay  status 
during  the  insolvency  year.  The  notices 
shall  be  delivered  in  the  manner  and 
within  the  time  fH^scribed  in  this 
section  and  shall  contain  the 
information  described  in  S  2675.7. 

(b)  When  delivered.  The  plan  sponsor 
shall  mail  or  otherwise  deliver  the 
notices  of  insolvency  benefit  level  no 
later  than  60  days  before  the  beginning 
of  the  insolvency  year.  A  plan  sponsor 
that  determines  under  S  2675.3(b)  that 
the  plan  is  or  may  be  insolvent  for  a 
plan  year  ^all  mail  at  otherwise  deliver 
the  notices  of  insolvency  benefit  level 
by  the  later  of  60  days  before  the 
beginning  of  the  insolvency  year  or  60 
days  after  the  date  of  the  plan  sponsor's 
determination  under  1 2675.3(b). 

(c)  Method  of  delivery.  The  notices  of 
insolvency  benefit  level  shall  be 
delivered  by  mail  or  by  hand  to  the 
PBGC  and  to  plan  participants  and 
beneficiaries  in  pay  status  or  reasonably 
expected  to  enter  pay  status  during  the 
insolvency  year. 

§  2675.7    Contents  of  noUees  of  Insotvency 
benefit  lavoL 

(a)  Notice  to  the  PBGC.  A  notice  of 
insolvency  benefit  level  required  by 
§  2675.6(a)  to  be  filed  with  the  PBGC 
shall  contain  the  following  information: 

(1)  The  name  of  the  plan. 

(2)  The  name,  address,  and  telephone 
number  of  the  plan  sponsor  and  of  the 
plan  sponsor's  duly  authorized 
representative,  if  any. 

(3)  The  nine-digit  Employer 
Identification  Number  (EIN)  assigned  by 
the  Internal  Revenue  Service  to  the  plan 
sponsor  and  the  three-digit  Plan 
Identification  Number  (PIN)  assigned  by 
the  plan  sponsor  to  the  plan,  and,  if 
different,  the  EIN  or  PIN  last  filed  with 
the  PBGC.  If  no  EIN  or  PIN  has  been 
assigned,  the  notice  shall  so  state. 

(4)  The  IRS  Key  District  that  has 
jurisdiction  over  determination  letters 
with  respect  to  the  plan. 

(5)  The  case  number  assigned  by  the 
PBGC  to  the  filing  of  the  plan's  notice  of 
termination  pursuant  to  Part  2873  of  this 
Chapter. 

(6)  The  insolvency  year  for  which  the 
notice  is  being  filed. 


(7)  A  copy  of  the  plan  document 
currendy  in  effect  i.e.,  a  copy  of  the  last 
restatement  of  the  plan  and  all 
subsequent  amendments.  However,  if  a 
copy  of  the  plan  was  submitted  to  the 
PEKK:  with  a  previoos  notice  of 
insolvency  or  notice  of  insolvency 
benefit  level,  only  subsequent  plan 
amendments  need  be  sobmitted.  and  the 
notice  shall  state  when  the  copy  of  the 
plan  was  submitted. 

(8)  A  copy  of  the  most  recent  actuarial 
report  for  the  plan.  If  the  actuarial  report 
was  previously  submitted  to  the  PBGC, 
it  may  be  omitted  from  the  notice,  and 
the  notice  shall  state  the  date  on  which 
the  document  was  filed  and  that  the 
information  is  still  accurate  and 
complete. 

(9)  The  estimated  amonnt  of  annual 
benefit  payments  under  the  plan 
(determined  without  regard  to  the 
insolvency)  for  the  insolvency  year. 

(10)  The  estimated  amount  of  the 
plan's  available  resources  for  the 
insolvency  year. 

(11)  The  estimated  amount  of  the 
annual  benefits  guaranteed  by  the  raCC 
for  the  insolvency  year. 

(12)  The  amount  of  finanrial 

assistance,  if  any,  requested  &om  the 
PBGC.  When  financial  assistance  is 
requested,  the  PBGC  may  require  the 
plan  sponsor  to  submit  additional 
information  necessary  to  process  the 
request. 

(13)  A  statement  indicating  whether 
the  notice  of  insolvency  benefit  level  is 
the  result  of  an  insolvency 
determination  imder  §  2S75.3(a)  or  (b). 

(14)  A  certification,  signed  by  the  pJan 
sponsor  (or  a  duly  authorized 
representative)  that  a  notice  of 
insolvency  benefit  level  has  been  sent  to 
all  plan  participants  and  beneficiaries  in 
pay  status  or  reasonably  expected  to 
enter  pay  status  during  the  insolvency 
year,  in  accordance  with  this  part 

(b)  Notice  to  participantB  in  or 
entering  pay  status.  A  notice  of 
insolvency  benefit  level  required  by 
§  2675.6(a)  to  be  delivered  to  plan 
participants  and  beneficiaries  in  pay 
status  or  reasonably  expected  to  enter 
pay  status  during  the  insolvency  year 
for  which  the  notice  is  given,  shall 
contain  the  following  information: 

(1)  The  nanie  of  the  plan. 

(2)  The  insolvency  year  for  which  the 
notice  is  being  senL 

(3)  The  monthly  benefit  that  the 
participant  or  beneficiary  may  expect  to 
receive  during  the  insolvency  year. 

(4)  A  statement  that  in  subsequent 
plan  years,  depending  on  the  plan's 
available  resources,  this  benefit  level 
may  be  increased  or  decreased  but  not 
below  the  level  guaranteed  by  the 


V 
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PBGC,  and  that  the  participant  or 
beneficiary  will  be  notified  in  advance 
of  the  new  benefit  level  if  it  is  less  than 
the  participant's  full  nonforfeitable 
benefit  under  the  plan.  - 

(5)  The  amount  of  the  participant's  or 
beneficiary's  monthly  nonforfeitable 
benefit  under  the  plan. 

(6)  The  amount  of  the  participant's  or 
beneficiary's  monthly  benefit  that  is 
guaranteed  by  the  PBGC 

(7)  The  name,  address  and  telephone 
number  of  the  plan  administrator  or 
other  person  designated  by  the  plan 
sponsor  to  answer  inquiries  concerning 
benefits. 

§2675^    POGC  address. 

All  notices  required  to  be  filed  with 
the  PBGC  under  this  part  shall  be 
addressed  to  the  Case  Classification 
and  Control  Division  (542).  Insurance 
Operations  Department.  Pension  BeneHt 
Guaranty  Corporation.  2020  K  Street 
NW..  Washington.  DC.  20006. 

§  2675.9    Information  collection. 

The  information  collection 
requirements  contained  in  §S  2675.2. 
2675.4.  2675.5.  2675.6.  and  2675.7  of  this 
regulation  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
control  number  1212-0032. 

Effective  Date.  This  part  is  effective 
September  3, 1985. 

Issued  in  Washington.  D.C.  on  this  29th  day 
or)uiyl985. 
William  E.  Block. 

Chairman.  Board  of  Directors.  Pension 
Benefit  Guaranty  Corporation. 

Issued  pursuant  to  a  resolution  of  the 
Board  of  Directors  approving  this  regulation 
and  authorizing  its  chairman  to  issue  the 
same. 

Edwaid  R.  Mackie%vicz.     • 

Secretary.  Board  of  Directors.  Pension  Benefit 
Guaranty  Corporation. 
(FR  Doc.  85-18225  Filed  7-31-85.  8:45  am) 
BiujNScooe  rrgt-tt-m 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  785 

Surface  Coal  Mining  and  Reclamation 
Operations:  Requirements  for  Permits 
for  Special  Categories  of  Mining;  Coal 
Preparation  Plants 

Correction 

In  FR  Doc.  85-16376  beginning  on  page 
28186  in  the  issue  of  Wednesday.  July 
10. 1985.  make  the  following  corrections: 

1.  On  page  28189.  second  column,  in 
$  785.21(dJ(l),  fourth  line.  "May  10. 


1985 "  should  have  read  "May  10. 1966 ' 
In  the  third  column,  in  §  785.21(e). 
seventh  line.  "May  10. 1985"  should 
have  read  "May  10, 1986". 


MLUMQ  COOC  1S0S-01-H 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33CFRPart117 
(CGO  12-S5-05] 

DrawtMidge  Operation  Requirements; 
California 

agency:  Coast  Guard.  DOT. 
ACTION:  Final  rule:  correction. 

SUMMARY:  This  document  corrects  a 
final  rule  which  reorganized  the  Coast 
Guard  regulations  for  drawbridges 
across  the  navigable  waters  of  the 
United  States  published  in  the  Federal 
Register  on  Tuesday,  April  24, 1984  (49 
FR  17450).  This  action  is  necessary  to 
correct  the  name  and  location  of  the 
office  where  advance  notice  is  to  be 
given  for  the  removal  of  the  center  span. 

EFFECTIVE  DATE:  This  rule  becomes 
effective  on  July  18, 1985. 

FOA  FURTHER  INFORMATION  CONTACT. 

R.E.  Guerra,  (415)  437-3514. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  no  economic  consequences.  It 
merely  corrects  the  name  and  location 
for  giving  advance  notice  for  opening 
the  bridge.  Consequently,  this  action  is 
considered  to  be  non-major  under 
Executive  Order  12291  and  nonsigificant 
under  Department  of  Transportation 
regulatory  policies  and  procedures  (44 
FR  11034.  February  28. 1979).  Since  there 
is  no  economic  impact,  a  full  regulatory 
evaluation  is  unnecessary.  Because  no 
notice  of  proposed  rulemaking  is 
required  under  5  U.S.C.  533,  this  action 
is  exempt  from  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)). 
However,  this  action  will  not  have  a 
significant  effect  on  a  substantial 
number  of  small  entities. 

Drafting  Information 

The  drafters  of  this  rule  are  Mrs.  Rose 
E.  Guerra.  project  officer,  and  Lieutenant 
Wayne  C.  Raabe,  project  attorney. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

In  consideration  of  the  foregoing,  Part 
117  of  Title  33  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 


PART  117— DRAWBRIDGE 
OPERATION  REQUIREMENTS 

Sut>part  B — Specific  Requirements 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499:  and  49  CFR  1.46 
and  33  CFR  1.05-l(g). 

S117.16S    (Amended] 

2.  Section  117.165  is  amended  by 
removing  "Hastings  Farms  Office  at  San 
Francisco"  and  inserting  in  its  place 
"Hastings  Island  Land  Company  office 
at  Rio  Vista". 

Dated:  July  la  1985. 
]  John  D.  Coetello, 

Vice  Admiral.  U.S.  Coast  Guard.  Commander. 

Twelfth  Coast  Guard  District 

[FR  Doc.  85-18247  Filed  7-31-85;  8:45  am) 

MUMQ  CODE  4i10-14-ll 


33CFR  Part  117 

[CGD  12-<fr-06] 

Drawbridge  Operation  Requirements; 
California 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Final  Rule:  correction. 

SUMMARY:  This  document  corrects  a 
final  rule  which  reorganized  the  Coast 
Guard  regulations  for  drawbridges 
across  the  navigable  waters  of  the 
United  States  published  in  the  Federal 
Register  on  Tuesday,  April  24. 1984  (49 
FR  17450).  This  action  is  necessary  to 
correct  the  operating  regulations  for 
restoring  three  bridges  to  service  and  to 
add  the  mileage  location  of  the  bridges. 

EFFECTIVE  DATE:  This  rule  becomes 
effective  on  July  18,  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

R.E.  Guerra,  (415)  437-3514. 

SUPPLEMENTARY  INFORMATION:  This 

action  has  no  economic  consequences.  It 
merely  adds  a  part  of  a  previously 
published  regulation  inadvertently  left 
out  of  the  final  rule  reorganizing  the 
Coast  Guard  regulations  for 
drawbridges.  This  part  requires  the 
bridges  to  be  returned  to  service  when 
notified  by  the  Coast  Guard  to  take  such 
action.  Consequently,  this  action  is 
considered  to  be  non-major  under 
Executive  Order  12291  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034,  February  26. 
1979).  Since  there  is  no  economic 
impact,  a  full  regulatory  evaluation  is 
unnecessary.  Because  no  notice  of 
proposed  rulemaking  is  required  under  5 
U.S.C.  533.  this  action  is  exempt  from 
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the  Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)).  However,  this  action  will  not 
have  a  significant  effect  on  a  substantial 
number  of  small  entities. 

Drafting  Information 

The  drafters  of  this  rule  are  Mrs.  Rose 
E.  Guerra,  project  officer,  and  Lientenant 
Wayne  C.  Raabe.  project  attorney. 

List  of  Subjectrih  33  CFR  Part  117 

Bridges. 

In  consideration  of  the  foregoing.  Part 
117  of  Title  33  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  117--DRAWBR10GE 
OPERATION  REQUIREMENTS 

Subpart  B— Specific  Requirementa 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C  499;  and  48  CFR  1.4e 
and  33  CFR  1.05-l(g). 

2.  Section  117.191  is  amended  by 
revising  S  117.191(b)  and  adding 
paragraph  (c)  to  read  as  follows: 

§  117.191    San  Joaquin  River. 

•         *         *         *         t 

(b)  The  draws  of  the  U.S.  Navy  Draw- 
bridge, mile  39.8,  Atchison.  Topeka  and 
Santa  Fe  railroad  bridge,  mile  40.6,  and 
California  Highway  4  bridge  (Garwood 
Bridge],  mile  41.6,  need  not  be  opened 
for  the  passage  of  vessels.  The  owners 
or  agencies  controlling  the  bridges  shall 
restore  the  draws  to  full  operation 
within  six  months  of  notification  to  take 
such  action  from  the  Commander, 
Twelfth  Coast  Guard  District. 

(c)  Drawbridges  above  the  Old  River 
junction  need  not  open  for  the  passage 
of  vessels. 

Dated:  July  18, 1965. 
lofan  D.  Coclallo. 

Vice  Admirof.  U.S.  Coast  Guard,  Commander, 

Twelfth  Coast  Guard  DittricL 

|FR  Doc.  85-18246  Filed  7-31-85;  8:45  am) 

BILLIM  CODE  «n*-14-M 


DEPARTMENT  OF  THE  INTERIOR 
Nattonat  Park  Service 
36  CFR  Part  7 

Cape  Cod  National  Seashore,  MA;  Of^ 
Road  Vehicle  Reguiationa 

agency:  National  Park  Service,  Interior. 
action:  Final  rule. 

summary:  These  regulations  will 
specifically  designate  the  off-road 
vehicle  routes  at  Cape  Cod  National 
Seashore.  Oversaml  routes  were  first 


offidally  designated  in  the  Off-Road 
Vehicle  Management  Plan  for  the 
Seashore  which  took  effect  on  April  15, 
1981.  These  rules  modify  the  previous 
Plan  to  take  into  account  new 
information  regarding  allocation  of 
areas  for  off-road  vehicle  use.  In 
addition,  commerial  dune  taxi  and  guide 
fees  have  been  increased  to  levels 
comnfensurate  with  other  off-road 
vehicle  fees  and  dune  taxi  permits  are 
limited  to  the  numbers  issued  in  the  1981 
season.  These  regulations  will  generally 
facilitate  the  management  of  off-road 
vehicles  within  Cape  Cod  National 
Seashore. 

EFFECnve  date:  September  3, 1985. 
FOR  FURTHER  INFORMATION  CONTACT 

Herbert  Olsen,  Superintendent,  Cape 
Cod  National  Seashore,  South  Wellfleet, 
MA  02663.  Telephone:  (617)  349-3785. 
SUPPLEMENTARY  INFORMATION: 

Background 

Off-road  vehicle  use  on  the  beaches, 
primarily  for  fishing,  predates  Seashore 
authorization  in  1961.  The  University  of 
Massachusetts,  under  contract  to  the 
National  Park  Service,  completed  a 
comprehensive  five-year  study  of  the 
Impacts  of  Off-Road  Vehicles  on  Cape 
Cod  National  Seashore  in  1979.  The 
National  Park  Service  then  published  a 
series  of  management  alternatives  and 
held  hearings.  On  March  27, 1981.  it 
released  a  Management  Plan  for  the  Use 
of  Off-Road  Vehicles,  which  became 
effective  on  April  15, 1981. 

The  Plan,  which  has  been  in  effect  for 
four  years,  closed  the  high  dunes  of  the 
Province  Lands  and  a  fragile  area  of 
outer  beach  between  Herring  Cove  and 
Long  Point,  Provincetown.  It  essentially 
limited  off-road  vehicles  to  a  corridor 
defined  on  the  outer  beach.  Seashore 
protected  beaches  and  town  beach 
closures  limited  off-road  vehicle  use  on 
a  16-mile  section  of  outer  beach  during 
the  summer  season.  The  number  of 
permits  issued  has  steadily  declined 
from  a  high  of  4,469  in  1979  prior  to  plan 
implementation  to  2,870  in  1984. 

On  April  15, 1981,  the  Conservation 
Law  Foundation  and  others  filed  suit  to 
terminate  all  off-road  vehicle  use  at  the 
Seashore.  On  May  25, 1984,  the  U.S. 
District  Court  for  the  District  of 
Massachusetts  ruled  that  the 
Management  Plan  adequately  protected 
Seashore  resources  but  remanded  issues 
of  appropriateness  and  user  conflict  to 
the  agency  for  further  consideration.  The 
National  Park  Service  Cooperative 
Research  Unit  at  City  University  of  New 
York  completed  a  survey  of  beach  users 
in  the  summer  and  fail  of  1984.  Route 
modifications  are  based  on  the  results  of 
this  survey,  experience  with  the 


Management  Plan  over  four  years, 
ecological  considerations,  geographical 
configurations  of  the  Seashore,  legal 
duties  and  responsibilities,  public 
safety,  visitor  use  and  off-road  vehicle 
statistics,  existing  local  laws  and 
regulations,  scenic  and  aesthetic 
impacts,  management  feasibility  and 
guidance  given  by  the  Court 

The  ocean  beach  from  the  opening  of 
Hatches  Harbor  around  Race  Point  to 
High  Head,  a  distance  of  8  miles,  will  be 
open  from  April  15  through  Novemlier 
15.  except  when  tides,  b^ch 
configuration  or  bird  nesting  make  the 
route  impassable. 

The  beach  area  from  High  Head  south 
to  Coast  Guard  Beach  in  Eastham,  a 
distance  of  17.5  miles,  previously  open 
during  all  but  the  summer  season,  will 
be  closed  to  all  off-road  vehicle  use. 
This  closure  in  an  area  of  only  limited 
off-road  vehicle  use  will  eliminate  user 
conflicts  while  providing  an  additional 
area  of  vehicle-free  beach  tiux)ughout 
the  year.  In  this  section,  there  are  12 
Seashore  and  town  beaches  and  parking 
areas  which  will  provide  pedestrian 
access  to  fishing  and  other  uses 
throughout  the  year.  The  closure 
between  High  Head  and  Head  of  the 
Meadow  during  the  summer  season  will 
provide  a  mile  and  a-half  buffer  north  of 
Head  of  the  Meadow  protected  beach. 

The  corridor  designation  extends  from 
a  point  10  feet  seaward  of  the  Spring 
high  tide  drift  line  to  the  berm  crest  and 
is  designed  to  protect  vegetation  in  the 
drift  line  deposits,  including  any 
developing  rhizomes.  The  utilization  of 
the  berm  crest  as  the  seaward  limit  of 
vehicle  travel  year-round  is  designed  to 
protect  pedestrians  by  maintaining  a 
separation  between  pedestrians  and 
vehicles.  This  restriction  has  been  in 
effect  since  the  Plan  was  aaopted  in 
1981,  although  under  the  prior  regulation 
it  only  applied  during  the  period  from 
May  15  through  October  15. 

All  beach  routes  will  be  dosed  to 
general  off-road  vehicle  use  from 
November  16  through  April  14.  This 
closure  is  necessary  to  protect  dormant 
beach  grass  and  rhizomes  during  the 
winter  period  of  abnormally  high  storm 
tides  when  the  corridor  is  narrow  or 
nonexistent  and  the  delineator  posts  are 
removed  to  prevent  loss  by  storms. 
However,  to  accommodate  certain 
specialized  uses,  a  limited  access  pass 
will  be  used.  This  pass  will  permit 
infrequent  but  traditional  winter  uses 
such  as  shellfishing  in  the  town  shellfish 
beds  at  Hatches  Harbor,  caretaker 
maintenance  at  dune  cottages,  and 
removal  of  fiotsam  and  jetsam  materials 
from  the  beach.  The  pass  will  be  tightly 
controlled  and  the  holder  will  not  be 
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allowed  to  travel  the  beach  within  two 
hours  on  either  side  of  high  tide.  Dune 
cottage  residents  with  stipulated  access 
rights  will  continue  to  have  access  to 
their  individual  cottage  at  any  time  that 
the  route  is  passable.  Dune  taxi 
operations  are  limited  to  the  period  from 
April  15  through  November  15. 

Summary  of  Comments 

On  4-1&-65  the  National  Park  Service 
published  the  proposed  rule  in  the 
Federal  Register  (50  FR  15056)  with  a  30 
day  public  comment  period. 

The  National  Park  Service  received  a 
total  of  1661  written  comments, 
including  eight  petitions  with  a  totafW 
428  signatures  and  373  form  letters, 
during  the  30-day  comment  period.  Of 
these,  1643  comments  were  from  private 
individuals,  26  from  organizations,  four 
from  State  agencies,  one  from  a  city 
official,  two  from  local  town  boards  of 
Selectmen,  two  from  town  Conservation 
Commissions  and  one  each  from  a  town 
Shellfish  Department  and  a  Natural 
Resources  Department.  The  Cape  Cod 
National  Seashore  Advisory 
Commission  also  considered  the 
proposed  rule  and  provided  comments. 

Comments  on  the  proposed  rule  were 
almost  exclusively  from  those  affiliated 
with  organizations  which  either  support 
or  oppose  continued  off-road  vehicle 
(ORV)  use  at  Cape  Cod  National 
Seashore.  The  majority  of  the  comments 
from  people  opposed  to  the  route  closure 
indicated  displeasure  with  ORV 
restrictions  in  principle  and  not  with 
specific  areas  or  specific  times  of  the 
year.  Conversely,  many  of  the  comments 
supporting  the  closures  indicated  that 
the  proposed  closures  were  a  "step  in 
the  right  direction"  but  criticized  the 
Service  for  not  prohibiting  ORV  use 
entirely.  The  comments  received  and  the 
Service's  responses  to  them  are  as 
follows: 

Analysis  of  Comments 

Section  7.67(a)(1)    Route  Designations. 

The  vast  majority  of  .  omments 
received  addressed  the  proposed  closure 
of  additional  areas  to  ORV  use.  1455 
commenters  generally  opposed  these 
closures,  many  of  them  based  on  the 
concern  that  further  closures  at  Cape 
Cod  would  set  a  precedent  for  closures 
at  other  national  seashores.  Two 
hundred  twenty-five  basically  agreed 
with  the  proposal,  although  92  of  the 
latter  advocated  a  total  ban  on  ORV  use 
at  the  Seashore.  Comments  on  Route 
Designations  generally  included  five 
major  areas  of  concern:  (1)  Outer  beach 
closure  from  High  Head  to  Coast  Guard 
Beach.  (2)  Winter  closure  from 
November  16  through  April  14,  (3) 


Closure  of  the  6-mile  emergency  route. 
(4)  Continued  use  of  the  crossover  route 
from  the  former  Dunes  Parking  lot  to  the 
beach  by  cottage  residents  and  dune 
taxis,  and  (5)  Continued  use  of  the  outer 
beach  from  Hatches  Harbor  to  High 
Head  as  an  ORV  route. 

(1)  Outer  Beach  Closure  from  High 
Head  to  Coast  Guard  Beach.  Some  577 
commenters,  including  3  petitions 
containing  316  names,  mentioned  their 
opposition  to  further  outer  beach 
closures.  Of  these,  only  21  specifically 
stated  that  they  used  this  area  for 
fishing  from  an  ORV.  Several  said  that 
no  envirorunental  damage  could  occur 
on  these  bluff-backed  beaches  because 
there  is  no  vegetation  to  disturb.  Other 
commenters  suggested  that  this  area 
should  be  open  during  the  spring  and 
fall  for  fishing,  and  a  few  suggested 
opening  it  only  at  night  during  that 
period.  The  Service  responds  that  the 
opportunity  for  surf  fishing  with  the  use 
of  a  vehicle  is  still  available  in  the  area 
north  and  west  of  High  Head.  Far 
greater  numbers  of  pedestrians  than 
ORV  users  visit  the  12  developed 
pedestrian  beaches  in  this  area.  Access 
to  surf  fishing  in  this  area  remains 
available  on  foot.  Due  to  existing  town 
ordinances,  the  only  actual  daytime 
change  in  summer  use  will  be  a  mile- 
and-a-half  closure  north  of  Head  of  the 
Meadow  Beach.  The  Service  has 
implemented  this  closure  to  provide 
pedestrians  an  area  they  can  reliably 
use  the  year  round  for  recreation  or  off- 
season beachcombing  without  the 
presence  of  ORVs. 

A  few  commenters  remarked  that 
closure  of  this  area  would  impact  the 
commercial  Hsherman.  The  Service 
responds  that  commercial  surf  fishing  is 
not  permitted  by  Federal  regulation  on 
the  lands  and  waters  administered  by 
the  Service.  A  few  comments  were 
received  concerning  the  need  to  retrieve 
lobster  traps  from  closed  areas.  Routine 
ranger  patrols  recover  any  gear  washed 
onto  beaches  in  closed  areas  and  the 
owners  are  notified. 

Several  comments  were  received  that 
the  closure  of  this  section  will  result  in 
overcrowding  of  the  8-mile  area  open  to 
ORV  use.  The  Service  also  rejects  this 
contention.  Only  1  Vi  miles  of  this  area 
between  High  Head  and  Head  of  the 
Meadow  is  presently  open  during 
daylight  hours  in  the  heavily-used 
summer  season.  This  area  receives  little 
use  by  fishermen  and,  in  fact,  is  often 
impassable  at  high  tide. 

ORV  vehicle  counts  and  use  estimates 
indicate  that  use  of  Truro  beaches  at 
night  is  also  minimal  and  seldom  are 
there  many  vehicles  south  of  High  Head 
during  the  Spring  and  Fall,  day  or  night. 


While  numerous  commenters  were 
critical  of  the  reduction  of  areas  open  to 
ORV  use.  the  Service  points  out  that 
although  less  than  2.5%  of  the  summer 
visitors  use  ORVs.  17%  of  the  available, 
shoreline  of  the  Seashore  or  8  miles  is 
open  to  ORV  travel. 

A  few  commenters  mentioned  the 
economic  impact  of  these  closures  on 
businesses  in  local  towns.  The  Service 
maintains  that  use  of  this  area  has  had 
little,  if  any.  effect  on  local  business  and 
that  any  users  can  still  be 
accommodated  in  the  areas  open  to 
ORV  use. 

Seven  commenters  made  the  point 
that  these  closures  would  adversely 
impact  handicapped  and  aged 
individuals  who  would  no  longer  have 
access  to  the  beach  in  vehicles.  The 
Service  points  out  that  these  visitors 
would  still  have  access  in  the  areas 
open  to  ORV  use. 

Many  commenters  supported  the 
Service  proposal  to  close  this  section  of 
beach  to  ORV  use.  The  Service  reaffirms 
its  position  that  closure  of  this  section 
will  reduce  user  conflict  while  still 
leaving  the  most  productive  but  isolated 
fishing  grounds  accessible  by  ORV 
during  the  fishing  season. 

(2)  Winter  Closure.  The  proposed 
winter  closure  includes  the  8  miles  of 
beach  front  from  High  Head  to  Hatches 
Harbor  from  November  16  through  April 
14.  This  closure  was  opposed  in 
principle  by  149  commenters,  while 
many  people  favoring  the  proposed  rules 
endorsed  it.  One  commenter  said  the 
best  fishing  was  in  November,  while 
another  stated  that  November  was  cod 
fishing  time.  The  Service  has  observed 
that  fishing  activity  is  usually  over  by 
early  or  mid-November,  and  most  cod 
fishing  takes  place  from  boats,  not  from 
shore. 

Several  commenters  were  concerned 
about  winter  access  for  shellfishing  at 
Hatches  Harbor.  The  Service  has 
modified  the  rule  in  this  regard  (see 
"Permits"  below).  However,  it  affirms 
the  closure  of  this  area  to  general  ORV 
use  during  winter  to  preclude  resource 
damage. 

One  commenter  questioned  the 
advisability  of  removing  the  delineator 
posts  and  closing  this  area  in  the  winter. 
The  Service  responds  that  attempting  to 
maintain  these  posts  through  the  winter 
involves  unnecessary  expense  and 
presents  a  potential  ha2ard  to  vessels 
from  posts  uprooted  by  storm 
conditions. 

(3)  Closure  of  the  6-mile  emergency 
route  to  general  OR  V  traffic.  One 
commenter  objected  to  the  closure  of  the 
emergency  route  to  general  ORV  use. 
The  Service  responds  that  this  route  is 
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not  necessary  for  beach  vehicles  and 
that  they  should  not  enter  or  should 
leave  the  beach  in  a  timely  manner  by 
the  designated  route  under  storm  tide 
conditions. 

(4)  Use  of  Dune  Taxi  and  Cottage 
Access  Route  across  the  High  Dunes 
from  Dunes  Parking  Area.  One^    7 
organization  and  an  Advisory    ^ 
Commisssion  member  questioned  the 
need  for  this  single  route  through  the 
high  dunes.  The  Service  responds  that 
this  access  must  be  provided  by 
stipulation  for  one  "improved"  property 
owner  and  for  other  cottage  residents. 
This  route  must  also  be  kept  open  for 
administrative  and  emergency  use  by 
National  Park  Service  patrol  vehicles  as 
it  is  the  only  high  dune  crossing 
available  in  the  5.5  mile  section  between 
Race  Point  Ranger  Station  and  High 
Head.  Dune  taxis  are  permitted  to 
traverse  this  trail  to  provide  a  high 
dunes  interpretive  experience  to 
thousands  of  Seashore  visitors  annually. 
The  shoulders  of  the  single-vehicle- 
width  trail  will  be  planted  with  beach 
grass  to  control  erosion. 

(5)  Continued  Use  of  the  B^ach  from 
Hatches  Harbor  to  High  HSod  as  an 
ORV Route.  The  ninety-two  commenters 
who  urged  a  total  ban  on  ORV  use  at  the 
Seashore,  were  in  fact,  opposing  the 
continued  use  of  ORVs  in  this  area. 
Many  claimed  that  this  accreting  portion 
of  the  beach  is  the  most  fragile  and  most 
susceptible  to  environmental  damage  of 
any  beach  area  in  the  Seashore.  The 
Service  responds  that  this  8-mile  area  is 
the  most  isolated  but  significant  surf- 
fishing  area  in  the  Seashore  and  access 
by  ORV  is  appropriate.  Controlled  use 
can  be  accommodated  in  this  area  with 
no  demonstrated  environmental 
damage.  Through  the  placement  of 
delineator  posts  and  intensive 
enforcement  during  the  open  season, 
protection  of  the  drift  line  and 
vegetation  can  be  maintained. 

Several  commenters  expressed 
concern  for  pedestrian  safety  in  areas 
open  to  ORV  use  both  during  the  day 
and  at  night.  The  Service's  position  is 
that  pedestrians  will  no  longer 
encounter  ORVs  on  the  beach  south  of 
High  Head.  The  Service  will  continue  to 
strictly  enforce  regulations  in  the  areas 
open  to  ORV  use  to  ensure  that 
pedestrian  safety  is  not  compromised. 
There  is  no  record  of  vehicle/pedestrian 
accidents  occurring  on  the  beaches  of 
the  Seashore. 

Section  7. 67(a)(2)    Tra  vel  Restrictions. 

Several  commenters  endorsed  the 
Service's  position  of  moving  the  vehicle 
corridor  10  feet  seaward  of  the  drift  line 
to  protect  drift  materials  and  buried 
rhizomes. 


One  organization  suggested  that  an 
oversand  route  is  closed  any  time  that 
nesting  birds  prevent  vehicle  travel  in 
the  designated  corridor,  and  therefore 
the  entire  oversand  route  should  be 
closed  from  March  through  mid-August. 
The  Service  responds  that  the  intent  of 
the  regulation  is  to  allow  Seashore 
management  to  close  sections  of  beach 
when  necessary  to  protect  tern  and 
plover  nesting  areas;  total  beach  closure 
is  not  always  necessary  to  protect 
colonial  nesting  birds. 


Section  7.67(c)(3) 
Requirements. 


Equipment 


One  commenter  suggested  that  the  tire 
requirements  should  be  crosschecked 
with  manufacturers'  specifications.  The 
Service  responds  that  tire  standards 
have  been  developed  to  permit  travel  on 
the  sands  at  Cape  Cod  with  minimal 
impact.  Often  stock  tires  supplied  with 
vehicles  are  not  adequate  for  oversand 
use  at  Cape  Cod. 

Section  7. 67(a)(4)    Oversand  Permits. 

(E)  Limited  Access  Pass.  Several 
commenters,  (including  the 
Provincetown  Selectmen,  Shellfish 
Warden,  and  the  Cape  Cod  National 
Seashore  Advisory  Commission) 
expressed  concern  that  winter  access  to 
Hatches  Harbor  for  shellfishing  would 
be  severely  and  unnecessarily  curtailed 
by  the  single-day,  limited-access  pass. 
The  Service  agrees  and  proposes  to 
delete  the  single-day  provision  for  the 
access  pass.  The  use  can  be  strictly 
controlled  regardless  of  whether  the 
pass  is  for  a  day  or  a  season,  because 
the  pass  will  specify  the  exact  type  of 
activity  and  route  authorized.  Any  use 
or  vehicle  activity  deviating  from  that 
described  in  the  pass  will  be  considered 
unauthorized  use  and  subject  the 
operator  to  enforcement  action. 

Section  7.67(a)(5)    Camping. 

Some  commenters  wrote  that  camping 
in  self-contained  vehicles  should  not  be 
permitted  on  the  beach,  and  one 
individual  stated  that  ORV  camping 
should  not  be  allowed  unless 
backcountry  camping  was  permitted  in 
the  Seashore.  The  Service  responds  that 
camping  is  an  appropriate  public  use 
authorized  by  the  legislation  for  Cape 
Cod  National  Seashore.  Two  estabhshed 
camping  areas  for  self-contained 
vehicles  provide  opportunities  for  beach 
camping  and  Rshing  access. 
Backcountry  camping  is  not  permitted  at 
the  Seashore  due  to  the  lack  of  sanitary 
facihties. 

Other  Comments 

Although  not  specifically  addressing 
sections  in  the  proposed  regulations,  ^e 


Cape  Cod  National  Seashore  Advisory 
Commission  adopted  a  motion 
recommending  that  "the  Superintendent 
in  his  ongoing  review  of  the  ORV 
Management  Plan  give  further 
consideration  to:  (1)  Limitations  on 
numbers  of  daily  ORVs;  (2)  the  ORV 
free  area;  (3)  while  recognizing  the  need 
for  ORV  access  to  the  Cape  Cod 
National  Seashore  for  the  purposes  of 
hunting,  fishing  and  shell-fishing." 

The  Service  believes  that  limitatioDS 
on  numbers  of  daily  ORVs  are  not 
necessary  at  this  time.  Maximum  daily 
numbers  exceeded  250  vehicles  on  only 
two  days  in  1984  and  only  on  13 
additional  days  was  the  number  over 
200.  The  Service  will  continue  to 
monitor  daily  numbers  and 
reconsideration  will  be  given  to  the 
imposition  of  a  daily  limit  if  user 
patterns  and  numbers  change 
significantly.  Authority  for  establishing 
use  limits  currently  exists  in  36  CFR  1.5, 
Closures  and  public  use  limits. 

Reconsideration  of  the  ORV  free  area 
by  the  Service  is  discussed  above  under 
Route  Designations.  The  ORV  Routes 
provide  access  to  both  surf  fishing  and 
shellfishing.  However,  the  Service 
disagrees  that  the  ORV  is  an 
appropriate  or  necessary  means  of 
access  for  hunting  activities  at  the 
Seashore.  Most  hunting  occurs  in  the 
lowland  marsh  or  upland  areas  where 
ORV  use  is  prohibited. 

Drafting  Information 

The  primary  author  of  this  regulation 
is  Peter  M.  Hart  Cape  Cod  National 
Seashore. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  §  7.67(a)(4) 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  44  U.S.C 
3501  e^  seq.  and  assigned  clearance 
number  1024-0026.  The  information  is 
being  collected  to  soUcit  information 
necessary  for  the  Superintendent  to 
issue  off-road  vehicle  permits.  This 
information  will  be  used  to  grant 
administrative  benefits.  The  obligation 
to  respond  is  required  to  obtain  a 
benefit. 

Compliance  With  Other  Laws 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291 
(February  19, 1981),  46  FR  13193.  and 
that  this  document  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  "This  conclusion  is 
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based  on  the  finding  that  no  costs 
should  result  for  any  small  entity. 

As  required  by  the  National 
Environmental  Policly  Act  (42  U.S.C- 
4332,  et  seq.].  the  Service  prepared  an 
Analysis  of  Management  Alternatives 
including  an  environmental  assessment 
and  a  Record  of  Decision  on  Off-Road 
Vehicle  Use  in  1981  and  an  amended 
Record  of  Decision  in  March  1985  on 
those  portions  of  this  rulemaking  which 
are  other  than  correcting  or  clarifying  in 
nature.  Copies  of  these  documents  are 
available  for  review  at  the  address 
noted  at  the  beginning  of  the  rule. 

List  of  Subjects;  3«  CFR  Part  7 

National  Parks. 

In  consideration  of  the  foregoing,  36 
CFR.  Chapter  1  is  amended  as  follows: 

PART  7— SPECIAL  REGULATIONS. 
AREAS  OF  THE  NATIONAL  PARK 
SYSTEM 

1.  The  authority  citation  for  Part  7 
remains  as  follows: 

Audiority:  16  U.S.C  1.  3. 9(a].  4e2(k). 

2.  In  S  7.67.  paragraph  (a)  is  revised  to 
read  as  follows: 

§  7.67    Cap*  Cod  National  Seashor*. 

(a)  Off-road  operation  of  motor 
vehicles. — (1)  Route  designations.  The 
operation  of  motor  vehicles,  other  than 
on  established  roads  and  parking  areas, 
is  limited  to  the  following  oversand 
routes  during  the  prescribed  dates: 

(i)  From  April  15  through  November  15 
on  the  outer  beach  between  the  opening 
to  Hatches  Harbor,  around  Race  Pomt  to 
High  Head,  and  including  the  beach 
access  routes  at  Race  Point  and  High 
Head  and  the  bypass  route  at  Race  Point 
Ught. 

(ii)  From  fanuary  1  through  December 
31  on  controlled  access  routes  for 
residents  of  individual  dime  cottages  in 
the  Province  Lands. 

(iii)  From  April  15  through  November 
15  on  commerical  dune  taxi  routes 
followmg  poruoos  of  the  outer  beach 
and  cottage  access  routes  as  described 
in  the  commencal  vehicle  permit. 

(iv)  Except  as  described  in  (mragraph 
(a)  11)  [ii),  from  November  16  through 
April  14  oversand  travel  is  restricted  to 
uses  and  routes  approved  in  writing  or 
by  permit  by  the  Superintendent. 

(2)  Travel  restrictions.  The  operation 
of  a  motor  vehicle  on  oversand  routes  is 
subject  to  all  applicable  provisions  of 
Parts  2  and  4  of  this  chapter,  as  well  as 
the  specific  provisions  of  this  section. 

(i)  Route  Limits.  (A)  On  the  beach,  a 
vehicle  operator  shall  drive  in  a  corridor 
extending  from  a  poim  10  feet  seaward 
of  the  Spring  high  tide  drift  line  to  the 
berm  cresL  An  operator  may  drive 


below  the  berra  crest  only  to  pass  a 
temporary  cut  in  the  beach  but  shall 
regain  the  crest  immediately  following 
the  cut.  Delineator  posts  mark  the 
landward  side  of  the  comdor  in  critical 
areas. 

(B)  On  an  inland  oversand  route,  a 
vehicle  operator  shall  drive  only  in  a 
lane  designated  by  pairs  of  delineator 
posts  showing  the  sides  of  the  route. 

(ii)  An  oversand  route  is  closed  at  any 
time  that  tides,  nesting  birds  or  surface 
configuration  prevent  vehicle  travel 
within  the  designated  corridor. 

(iii)  When  two  vehicles  meet  on  the 
beach,  the  operator  of  the  vehicle  with 
the  water  on  the  left  shall  yield. 

(iv)  When  two  vehicles  meet  on  a 
single-lane  oversand  route,  the  operator 
of  the  vehicle  in  the  best  position  to 
yield  shall  pull  out  of  the  track  and  then 
shall  back  into  the  established  track 
before  resuming  the  original  direction  of 
travel. 

(v)  When  the  process  of  freeing  a 
vehicle  which  has  been  stuck  results  in 
ruts  or  holes,  the  operator  shall  fill  the 
ruts  or  holes  created  by  such  activity 
before  removing  the  vehicle  from  the 
immediate  area. 

(vi)  The  following  are  prohibited: 

(A)  Driving  off  a  designated  oversand 
route. 

(B)  Exceeding  a  speed  of  15  miles  per 
hour  unless  posted  otherwise. 

(C)  Parking  a  vehicle  in  an  oversand 
route  so  as  to  interfere  with  traffic 

(D)  Riding  on  a  fender,  tailgate,  roof  or 
any  other  location  on  the  outside  of  a 
vehicle. 

(E)  Driving  a  vehicle  across  a 
protected  swimming  beach  at  any  time 
when  it  is  posted  with  a  sign  prohibiting 
vehicles. 

(F)  Operating  a  motorcycle  on  an 
oversand  route. 

(3)  Equipment  Requirements.  |i) 
EAach  vehicle  operated  on  an  oversand 
route  shall  be  equipped  as  follows: 

(A)  Shovel: 

(B)  Tow  rope,  chain,  cable  or  other 
similar  towing  device: 

(C)Iack; 

(D)  Jack  support  board; 

(E)  Low  pressure  tire  gauge:  and 

(F)  Five  tires  that  meet  or  exceed 
standards  established  and  made 
available  by  the  Superintendent.  These 
standards  describe  the  approved  tires 
for  oversand  travel  and  are  subject  to 
frequent  revision  due  to  technological 
nomenclature  changes  by  tire 
manufacturers. 

(ii)  Operating  a  vehicle  on  an 
oversand  route  without  the  required 
equipment  is  prohibited. 

(4)  Oversand  Permits.  No  oversand 
vehicle,  other  than  an  authorized 
emergency  vehicle,  shall  be  operated  on 


a  designated  oversand  route  without  an 
oversand  permit  issued  by  the 
Superintendent. 

(i)  Private  oversand  permits.  The 
Superintendent  may  establish  a  system 
of  special  recreation  permits  for 
oversand  vehicles  and  establish  special 
recreation  permit  fees  for  these  permits 
consistent  with  the  conditions  and 
criteria  of  Part  71  of  this  chapter. 

(A)  Prior  to  being  issued  a  permit,  an 
operator  of  an  oversand  vehicle  shall: 

(1)  Demonstrate  that  the  vehicle  is 
equipped  as  required  in  paragraph  (a) 
(3)  of  this  section:  and 

(2)  Demonstrate  evidence  of 
compliance  with  all  federal  and  state 
regulations  that  apply  to  licensing, 
registering,  inspecting  and  insuring  such 
a  vehicle. 

(B)  Prior  to  being  issued  a  permit,  an 
applicant  for  an  oversand  permit  and 
any  other  operator  of  the  applicant's 
vehicle  shall  view  an  oversand  vehicle 
operation  educational  program 
prescribed  by  the  Superintendent. 

(C)  The  Superintendent  shall  affix  an 
oversand  permit  to  the  permitted  vehicle 
at  the  time  of  issuance. 

(D)  Transfer  of  an  oversand  permit 
from  one  vehicle  to  another  is 
prohibited. 

(E)  During  the  period  from  November 
16  through  April  14  the  Superintendent 
may  issue  a  limited-access  pass  to  the 
holder  of  an  oversand  permit 

[1]  Travel  under  this  pass  is  limited  to 
that  portion  of  the  beach  between  High 
Head  and  Hatches  Harbor  only. 

[2]  Vehicle  travel  under  this  pass  is 
prohibited  within  two  hours  either  side 
of  high  tide. 

[3]  The  pass  will  specify  the  times  and 
routes  of  travel  authorized. 

[4]  The  pass  may  be  issued  for  the 
following  purposes: 

[f]  Access  to  town  shellfish  beds  at 
Hatches  Harbon 

[ii]  Recovery  of  personal  property, 
flotsam  and  jetsam  from  the  beach;  or 

(iif)  Caretaker  functions  at  a  dune 
cottage. 

(ii)  Commercial  Vehicle  Permits.  The 
operation  of  a  passenger  vehicle  for  hire 
on  a  designated  oversand  route  is 
permitted  only  pursuant  to  a  commercial 
vehicle  permit  issued  by  the 
Superintendent,  subject  to  all  applicable 
regulations  in  this  section  and  all 
applicable  Federal,  State  and  local 
regulations  concerning  vehicles  for  hire. 

(A)  Commercial  vehicle  permits  are 
limited  to  18.  which  is  the  number  issued 
in  the  1981  permit  year. 

(B)  Each  operator  of  a  passenger 
vehicle  for  hire  who  is  engaged  in 
carrying  passengers  for  a  fee  on  a 
designated  oversand  route  shall  obtain  a 


Federal  Register  /  Vol.  50.  No.  148  /  Thursday.  August  1.  1985  /  Rules  and  Regulations         31181 


guide  permit  issued  by  the 
Superintendent.  Such  permit  may  only 
be  issued  upon  a  showing  that  the 
applicant  possesses  adequate 
knowledge  of  the  Seashore's  off-road 
system  and  points  of  interest  and  has 
complied  with  all  applicable  Federal. 
State  and  local  regulations. 

(C)  Annual  Permit  Fees. 

[1]  Commercial  Vehicle  Permit:  $10 
for  each  passenger  carrying  seat  in  the 
vehicle  to  be  operated. 

[2]  Guide  Permit-  $15  for  the  calendar 
year  or  any  part  thereof. 

(iii)  Failure  to  comply  with  any 
provision  of  an  oversand  permit  or  with 
any  regulation  listed  in  this  section  or 
Part  2  or  Part  4  of  this  chapter  is 
prohibited  and  is  grounds  for  immediate 
revocation  of  an  oversand  permit. 

(5)  Camping,  (i)  Camping  is  allowed 
only  in  two  designated  self-contained 
vehicle  areas  on  the  beach  having  a 
combined  total  capacity  of  100  vehicles. 

(ii)  Only  an  operator  and  occupants  of 
a  vehicle  having  a  self-contained  water 
or  chemical  toilet  and  a  permanently 
installed  holding  tank  with  a  minimum 
capacity  of  3  days'  waste  material  may 
camp  on  the  beach. 

(A)  An  operator  shall  drive  such 
vehicle  off  the  beach  for  the  purpose  of 
emptying  holding  tanks  at  a  dumping 
station  at  intervals  of  no  more  than  72 
hours. 

(B)  Before  returning  to  the  beach,  a 
vehicle  operator  shall  check  in  as 
specified  by  the  Superintendent. 

(iii)  An  operator  shall  not  drive  a  self- 
contained  vehicle  outside  the  limits  of  a 
designated  camping  area  except  when 
entering  or  leaving  the  beach  by  the 
most  direct  route. 

(iv)  Each  oversand  permit  holder  is 
limited  to  a  maximum  of  21  days 
camping  on  the  beach  from  July  1st 
through  Labor  Day. 

(v)  Tents  and  camping  trailers  are 
prohibited  on  the  beach. 

(vi)  Beach  camping  in  any  manner 
other  than  authorized  by  this  section  is 
prohibited. 

(6)  Information  collection.  The 
information  collection  requirements 
contained  in  S  7.67(a)(4)  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 
and  assigned  clearance  number  1024- 
0026.  The  information  is  being  collected 
to  solicit  information  necessary  for  the 
Superintendent  to  issue  off-road  vehicle 
permits.  This  information  will  be  used  to 
grant  administrative  benefits.  The 
obligation  to  respond  is  required  to 
obtain  a  benefit. 

S7.67    (Anwnded] 

3.  In  S  7.67.  paragraphs  (b).  (c)  and  (h) 
are  removed. 


4.  In  S  7.67,  paragraph  (d)  is 
redesignated  as  (b),  (e)  as  (c),  (f)  as  (d). 
(g)  as  (e),  and  (i)  (incorrectly  codified  as 
(1)  Hunting)  as  (f). 

Dated:  July  12, 1985. 
I.  Craig  Potter. 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

(FR  Doc.  85-18197  Filed  7-31-85;  8:45  am) 

MLUNO  COOC  4310-7IMI 


ENVIRONyENTAL  PROTECTION 
AGENCY 

40  CFR  Parte  60  and  61 
[A-4-FRL-2872-6] 

Standards  of  Performance  for  New 
Stetionary  Sources;  National  Emission 
Standards  for  Hazardous  Air 
Pollutente;  Delegation  of  Additional 
Standards  to  Georgia 

agency:  Environmental  Protection 

Agency. 

action:  Delegation  of  Authority. 

summary:  On  June  5, 1985,  the  Georgia 
Department  of  Natural  Resources 
requested  that  EPA  delegate  to  the  State 
the  authority  to  implement  and  enforce 
the  Federal  new  source  performance 
standards  (NSPS)  and  national  emission 
standards  for  hazardous  air  pollutants 
(NESHAP)  not  previously  delegated  to 
Georgia  except  the  NESHAP  for 
radionuclides.  Since  EPA's  review  of 
pertinent  Georgia  laws,  rules,  and 
regulations  showed  them  to  be  adequate 
to  implement  and  enforce  these  Federal 
standards,  the  Agency  has  delegated  the 
standards  in  question  (listed  below 
under  "Supplementary  Information")  to 
Georgia.  Affected  sources  should  now 
contact  the  State  rather  than  EPA  on 
future  matters. 

EFFECTIVE  DATE:  June  17, 1985. 
addresses:  Copies  of  the  State's 
request  and  EPA's  letter  of  delegation 
are  available  for  public  inspection  at 
EPA's  Region  IV  office,  345  Courtland 
Street,  NE,  Atlanta,  Georgia  30365.  All 
reports  required  pursuant  to  the  newly 
delegated  standards  (listed  below) 
should  be  submitted  to  the  Air 
Protection  Branch,  Environmental 
Protection  Division,  Georgia  Department 
of  Natural  Resources,  270  Washington 
Street,  SW,  Atlanta,  Georgia  30334, 
rather  than  the  EPA  Region  IV. 
FOR  FURTHER  INFORMATION  CONTACT 
Waiter  Bishop  of  the  EPA  Region  IV  Air 
Management  Branch  at  the  above 
address,  telephone  404/881-3286  (FTS 
257-3286). 

SUPPLEMENTARY  INFORMATION:  Section 
301,  in  conjunction  with  sections  101, 


110.  Ill,  and  112  of  the  Clean  Air  Act 
authorizes  EPA  to  delegate  authority  to 
implement  and  enforce  the  Standards  of 
Performance  for  New  Stationary 
Sources  NSPS)  and  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAP)  to  any  state  which  has 
adequate  implementation  and 
enforcement  procedures.  On  May  3, 
1976,  EPA  delegated  to  Georgia 
authority  to  implement  and  enforce 
NSPS.  and  NESHAP  then  extant  As 
additional  categories  have  been 
promulgated,  the  State  has  requested 
authority  for  them;  EPA  has  responded 
by  making  supplemental  delegations  of 
authority  on  August  8, 1977,  April  15, 
1982,  and  June  7, 1982. 

On  June  5, 1985.  the  Georgia 
Department  of  Natural  Resources 
requested  a  delegation  of  authority  for 
all  standards  in  40  CFR  Parts  60  and  61 
(except  the  NESHAP  for  radionuclides) 
which  EPA  had  not  previously  delegated 
to  the  State.  The  State's  request  cited 
the  May  1, 1985,  action  of  the  Georgia 
Board  of  Natural  Resources  adopting  by 
reference  all  extant  NSPS  and  NTSHAP 
except  those  for  radionuclides.  On  June 
17, 1985,  EPA  Region  IV  responded  by 
delegating  to  Georgia  the  NSPS  and 
NESHAP  listed  below.  The  notation  "R" 
indicates  standards  which  were 
redelegated  because  they  had  been 
revised  by  EPA  after  an  earlier 
delegation. 

NSPS— 40  CFR  Part  60.  Suspart 
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NSPS— 40  CFR  Part  60.  Subpart— 
Continued 
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NESHAP— <o  CFR  Part  81.  Subpart 
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Georgia  sources  subject  to  these 
Federal  standards  should  now  contact 
the  State  agency  (see  address  above) 
rather  than  EPA  Region  FV. 

(42  U.S.C.  7401.  7410.  7411. 7412.  and  7601) 

Date(t)«ly  11. 1985^ 
lack  E.  RavoB. 
Regional  A  dministrator. 
[FR  Doc.  85-18106  Filed  7-3-85:  8:45  am) 

MLLINQ  COOC  (SIO-SO-II 

40  CFR  Parts  60  and  61 
(A-4-FRL-2S72-5] 

Standards  of  Pettoiniance  for  New 
Stationary  Sources  National  Emissions 
Standards  for  Hazardotjs  Air 
Pollutants;  Nortti  Carolina;  0eie9ation 
of  Additional  NSPS  and  NESHAP 
Autttority 

AGENCY:  Environmental  Protection 
Agency. 

ACnoie  Delefatioa  of  Authority. 


r  On  March  1ft  1985.  the  North 
Carolina  Division  of  EavironiBental 
Management  requested  that  EPA 
delegate  to  the  State  the  authority  to 
implement  and  enforce  Federal  New 
Source  Performance  Standards  [NSPS) 
for  six  additional  categories  of  air 
pollution  sources.  The  authority  for  two 
categories  of  the  Natiooai  Emissions 
Standards  for  Hazardous  Air  Pollutants 
(NESHAP]  was  also  re<)ue&ted  by  the 
State.  Since  EPA's  review  of  pertinent 
North  Carolina  laws,  rules  and 
regulations  showed  them  to  be  adequate 


to  implement  and  enforce  these  Federal 
standards,  the  Agency  delegated  the 
authority  for  them  to  North  Carolina. 
Affected  sources  will  not  deal  with  the 
State  rather  than  EPA. 

EFFECTtVI  DATE:  April  2. 1985. 

AOORESWS:  Copies  of  the  State's 
request  and  EPA's  letter  of  delegation 
are  available  for  public  inspection  at 
EPA's  Region  IV  Office  (346  Courtland 
Street.  N£..  Atlanta.  GA  30365).  All 
reports  required  pursuant  to  the  newly 
delegated  standards  (listed  below) 
should  be  submitted  to  the  Air  Quality 
Section.  Division  of  Environmental 
Management,  North  Carolina 
Department  of  Natural  Resoorces  and 
Community  Development.  Archdale 
Building.  512  N.  Sahsbury  Street. 
Raleigh,  North  Carolina  Z7S11..  rather 
than  to  EPA  Region  FV. 

FOM  FtiRTMER  INFOfntUTIOM  CONTACT 

Janet  Hayward  of  EPA  Region  IVs  Air 
Management  Branch  at  the  above 
address  and  phone  404/881-3286  or  FTS 
257-3286. 

SUPPLEMENTARY  iNFOfWATiON:  Section 
301,  in  conjunction  with  Sections  101. 
110,  111  and  112  of  the  Clean  Air  Act, 
authorizes  EPA  to  delegate  the  authority 
to  implement  and  enforce  the  Standards 
of  Performance  for  New  Stationary 
Sources  (NSPS)  and  the  National 
Emissions  Standards  for  Hazardous  Air 
Pollutants  (NESHAP)  to  any  State  which 
possesses  adequate  implementation  and 
enforcement  procedures. 

On  November  24. 1978.  EPA  delegated 
to  North  Carolina  the  authority  to 
implement  and  enforce  NSPS  and 
NESHAP  for  the  source  categories  that 
had  been  promulgated  by  EPA  as  of 
March  23. 1978.  As  additional  categories 
have  been  promulgated,  the  State  has 
requested  authority  to  implement  them. 
EPA  has  responsed  by  making 
supplemental  delegations  of  authority  to 
North  Carolina  on  October  22, 1980, 
December  4, 1981.  October  19, 1962,  and 
May  2. 1964.  On  March  la  1965,  the 
North  Carolina  Division  of 
Environmental  Management  (DEM) 
requested  the  delegation  of  authority  for 
the  following  NSPS  categories  contained 
in  40  CFR  Part  80: 

Subpart  LL — Metallic  Mineral  Processing 

Ptanta 
Subpart  RR — Pressure  Sensitive  Tape  and 

Lat)€l  Sorface  Coating  Operations 
Subpart  W— EqmpiDent  Leaks  of  VCMZ  in  the 

Synthetic  Oi^amc  Chemicala 

lk<(an(rfaGturing  Industry 
Subpart  FFF— Flexibb  Vinyl  and  Urethane 

Printing  and  Coating 
Subpart  GGG— Equipment  Leaks  of  VOC  in 

Petroleum  Rermeries 
Subpart  HHH— Synthetic  Rber  Prodvction 

Facilities 


Also  on  March  18. 1985,  the  North 
Carolina  DEM  requested  the  delegation 
of  authority  for  the  following  NESHAPs 
categories  contained  in  40  CFR  Part  61: 

Subpart  J — Equipment  Leaks  (Fugitive 

Emissions  Sources)  of  Benzene 
Subpart  V — Equipment  Leaks  (Fugitive 

Emissions  Sources  of  Volatile  Hazardous 

Air  Pollutants] 

After  a  thorough  review  of  the  State's 
request,  the  Regional  Administrator 
detj^rmined  that  such  delegation  was 
appropriate  with  the  conditions  set  forth 
in  th^  original  delegation  letter  of 
November  24, 1976.  Thus.  On  April  2, 
1985.  EPA  delegated  to  North  Carolina 
the  authority  to  implement  and  enforce 
the  above  NSPS  and  NESHAP 
categories.  Sources  in  the  State  which 
are  subject  to  the  NSPS  and  NESHAP 
listed  above  will  now  deal  with  the 
State  of  North  Carolina. 

Authority:  42  U.S.G  7401-7642. 

Dated:  ]uly  23, 1985. 
John  A.  Little,  -  ^^ 

A  ctiH^JlegionoJ  Administrator. 
|FR  Doc  S5-18lOSEiled  7-31-&5:  8:45  am) 

BHXINQ  COOC  WM-SO-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healttt  Care  Financing  Administration 

42  CFR  Part  400 

1BPO-020-CN] 

Medicara  and  Medicaid  Programs; 
Wittihoiding  ttie  Federal  Share 

AOENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 

ACTION:  Correction  of  final  rule. 

summary:  This  document  corrects 
§  400.310  of  the  Medicare  and  Medicaid 
regulations  by  restoring  content  that 
was  unintentionally  omitted  when  the 
fmal  rule  was  published. 

FOR  FtmTHER  INFORMATION  COtfTACT: 

Matt  Plonski,  (301 )  594-9710. 

SUPPLEMENTARY  INFORMATION:  In  FR 

Doc.  50-19684,  published  on  May  10, 
1985.  beg)nnmg  on  page  19687.  we  used 
the  text  of  42  CFR  40a310  as  it  appeared 
in  the  October  1, 1984  issue  of  the  Code 
of  Federal  Regulations.  We  overlooked 
the  fact  that  $  400.310  had  been  revised 
by  fmal  rules  published  on  October  31, 
1984  (49  FR  43654)  to  include  an 
additional  OMB  information  collection 
control  number.  Accordirtgly  42  CFR 
400.3ia  is  corrected  to  reflect  the 
October  31, 1984  revision  as  follows: 
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S40a310    [CorractMi] 

1.  By  inserting,  in  the  appropriate 
columns  in  §  400.310,  immediately 
preceding  the  line  "441.302-0938-0268", 
text  to  read  as  follows:  441.56(a)(1), 
441.56(a)(2)(i)-441.56(a){2)(iv),  441.56(d), 
441.58(b),  441.60(a)(4)-441.60(a)(5), 
441.60(c),  441.61(aH»3&-0354. 

2.  In  addition,  we  are  correcting  a 
printing  error  in  a  regulation  citation  in 
§  400.310.  The  line  "413.55-0938-0295"  is 
corrected  to  read  as  follows:  431.55- 
0938-0295. 

Dated:  July  26. 198S. 

K.  Jacquelina  Hob 

Deputy  Assistant  Secretary  for  Management 
Analysis  and  Systems. 

[FR  Doc.  85-18279  Filed  7-31-85;  8:45  am) 

MLUNQ  CODC  4120-01-41 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Parts  8400,  8500  and  8600 

Recreation  Management;  Amendments 
to  Table  of  Contents  <«^ 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Final  rulemaking. 

SUMMAKY:  This  fmal  rulemaking  amends 
the  table  of  contents  of  Title  43  of  the 
Code  of  Federal  Regulations  to  change 
the  designation  of  two  parts,  8400  and 
8600,  to  groups.  This  would  be 
consistent  with  the  designation  of  8500 
as  a  group  in  the  publication  of  the  final 
rulemaking  Management  of  Designated 
Wilderness  Areas  in  the  Federal 
Register  of  February  25, 1985  (50  FR 
7704). 

EFFECTIVE  DATE:  August  1, 1985. 
ADDRESS:  Any  suggestions  or  inquiries 
should  be  sent  to:  Director  (140),  Bureau 
of  Land  Management,  1800  C  Street, 
NW.,  Washington,  D.C.  20240. 

FOR  FURTHER  INFORMATION  CONTACT 

Eleanor  R.  Schwartz  (202)  343-8735. 
SUPPLEMENTARY  INFORMATION:  This 

fmal  rulemaking  changes  the  table  of 
contents  of  Title  43  of  the  Code  of 
Federal  Regulations  to  designate  as 
groups  two  parts  that  are  presently 
reserved  for  future  use,  to  provide 
consistency  with  the  designation  of 
"Group  8500"  in  the  final  rulemaking  of 
February  25. 1985  (50  FR  7704).  on 
wilderness  management.  Existing  Parts 
8400 — Visual  resource  management 
[Reserved],  850ft— Wilderness 
management,  and  8600 — Environmental 
education  and  protection  [Reserved]  are 
removed  from  Group  8300 — Recreation 
Management  and  established  as 


separate  groups.  New  Groups  8400  and 
8600  remain  reserved. 

The  Department  of  the  Interior  has 
determined  that  liecause  this  rule  is  an 
administrative  action,  it  is  not  a  major 
rule  for  purposes  of  E.0. 12291.  and 
neither  an  environmental  impact 
analysis  nor  a  regulatory  flexibiUty 
analysis  is  required.  There  are  no 
additional  information  collection 
requirements  imposed  by  this  final 
rulemaking. 

Under  the  authority  of  section  2478  of 
the  Revised  Statutes  (43  U.S.C.  1201). 
Group  8300,  Subchapter  4,  Chapter  II  of 
Title  43  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

Group  8300 — Recreation  Management, 
is  amended  by  removing  therefrom  Part 
8400 — Visual  resource  management 
[Reserved],  Part  8500 — Wilderness 
management,  and  Part  8600 — 
Environmental  education  and  protection 
[Reserved],  and  by  redesignating  Parts 
8400  and  8600  as  Group  8400  and  8600, 
respectively. 

Dated:  )uly  22, 1985. 
|.  Steven  Griles, 

Deputy  Assistant  Secretary  of  the  Interior. 
[FR  Doc.  85-18141  Filed  7-31-85;  8:45  am) 

BHJJNQCODE  4310-M-ll 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 

[  Docket  No.  FEMA  6669] 

Suspension  of  Community  Eligibility 

agency:  Federal  Emergency 
Management"Agency,  FEMA. 
action:  Final  rule. 

SUMMARY:  This  rule  Usts  communities, 
where  the  sale  of  Hood  insurance  has 
been  authorized  under  the  National 
Flood  Insurance  Program  (NFIP),  that 
are  suspended  on  the  effective  dates 
listed  within  this  rule  because  of 
noncompliance  with  the  floodplain 
management  requirements  of  the 
program.  If  FEMA  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATES:  The  third  date 
("Susp.")  listed  in  the  fourth  column. 

FOR  FURTHER  INFORMATION  CONTACT! 

Frank  H.  Thomas,  Assistant 
Administrator.  Office  of  Loss  Reduction, 
Federal  Insurance  Administration,  (202) 
646-2717.  500  C  Street,  Southwest. 


FEMA-^oom  416.  Washington.  DXl 
20472. 


SUPPLSMENTARV  MRNMATIOIC  The 

National  Flood  Insurance  Program 
(NFIP),  enables  property  owners  to 
purchase  flood  insarance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  irom  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968.  as  amended  (42 
U.S.C.  4022)  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program  (42 
U.S.C.  4001-4128)  unless  an  appropriate 
pubUc  body  shall  have  adopted 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  in  diis 
notice  no  longer  meet  that  statutory 
requirement  for  compUance  with 
program  regulations  (44  CFR  Part  59  eL 
seq.).  Accordingly,  the  communities  ate 
suspended  on  the  effective  date  in  tfie 
fourth  column,  so  that  as  of  that  date 
flood  insurance  is  no  longer  available  in 
the  community.  However,  those 
communities  which,  prior  to  the 
suspension  date,  adopt  and  submit 
documentation  of  legally  enforceable 
floodplain  management  measures 
required  by  the  program  will  conthme 
their  eligibility  for  the  sale  of  insurance. 
Where  adequate  docutroentation  is 
received  by  FEMA,  a  notice 
withdrawing  the  suspension  will  be 
published  in  the  Federal  Register 

In  addition,  the  Director  of  the  Federal 
Emergency  Management  Agency  has 
identified  the  special  flood  hazard  areas 
in  these  communities  by  pubUshing  a 
Flood  Hazard  Boundary  Map.  The  date 
of  the  flood  map.  if  one  has  been 
published,  is  indicated  in  the  fifth 
column  of  the  table.  No  direct  Federal 
financial  assistance  (except  assistance 
pursuant  to  the  Disaster  Relief  Act  of 
1974  not  in  connection  with  a  flood)  may 
legally  be  provided  for  construdtion  or 
acquisition  of  buildings  in  the  identified 
special  flood  hazard  area  of 
communities  not  participating  in  the 
NFIP  and  identified  for  more  than  a 
year,  on  the  Federal  Emergency 
Management  Agency's  initial  flood 
insurance  map  of  the  community  as 
having  flood-prone  areas.  (Section 
202(a]  of  the  Flood  Disaster  Protection 
Act  of  1973  (Pub.  L  93-234).  as 
amended.)  This  prohibition  against 
certain  types  of  Federal  assistance 
becomes  effective  for  the  communities 
listed  on  the  date  shown  in  the  last 
column. 

The  Director  finds  that  notice  and 
public  procedure  under  5  U.S.C  553(b) 
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are  impracticable  and  unnecessary 
because  communities  listed  in  this  final 
rule  have  been  adequately  notified.  Each 
community  receives  a  6-monlh.  90-day, 
and  30-day  notification  addressed  to  the 
Chief  Executive  Officer  that  the 
community  will  be  suspended  unless  the 
required  floodplain  management 
measures  are  met  prior  to  the  effective 
suspension  date.  For  the  same  reasons, 
this  final  rule  may  take  effect  within  less 
than  30  days. 

Pursuant  to  the  provision  of  5  U.S.C. 
605(b).  the  Administrator.  Federal 
Insurance  Administration,  to  whom 
authority  has  been  delegated  by  the 
Director.  Federal  Emergency 
Management  Agency,  hereby  certifies 


that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
stated  in  section  2  of  the  Flood  Disaster 
Protection  Act  of  1973.  the  establishment 
of  local  floodplain  management  together 
with  the  availability  of  flood  insurance 
decreases  the  economic  impact  of  future 
flood  losses  to  both  the  particular 
community  and  the  nation  as  a  whole. 
This  rule  in  and  of  itself  does  not  have  a 
significant  economic  impact.  Any 
economic  impact  results  from  the 
community's  decision  not  to  (adopt) 
(enforce)  adequate  floodplain 
management,  thus  placing  itself  in 
noncompliance  of  the  Federal  standards 
required  for  community  participation.  In 


each  entiy.  a  complete  chronology  of 
effective  dates  appears  for  each  listed 
community. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance.  Floodplains. 

The  authority  citation  for  Part  64 
continues,  to  read  as  follows: 

Authority:  42  U.S.C.  4001  el  seq.. 
Reorganization  Plan  No.  3  of  1978.  E.0. 12127. 

PART  64— {AMENDED] 

Section  64.6  is  amended  oy  adding  in 
alphabetical  sequence  new  entries  to  the 
table. 

§64.6    List  of  Eligible  Communities. 


StaMandcoirty 


Comnunly 
Na 


EftaclM*  dites  o(  aulNxaatnn/canceUation  o(  sal*  of 
flood  nsuranca  m  community 


Spaciaf  flood  Iwzard  araa 

niSlllilNHj 


DM*' 


Mane:  Yortt.. 


Sliflpisigh.  town  of„. 


BMshca,  town  of.. 


Plymaun- 


Kingitoa  Mwnoi.. 

MKt.  town  Of 

Salam.  atyol 


Totowc.  bOfOUQh  o4- 


New  Yorti: 


IV 


Keniuckr  UanML.. 
T|Nl 


Oneidi  oly  ol 

Saugerties.  village  of.. 

CaKert  Oly.  dly  of 


Colufitoie.  town  of.. 


PaMjuMairii 
Camden. 

Beaufort 


Mssoun  UMngston 
III: 


New  York 

Montgomery.. 


Hertumer 


HI 


Pennsylvania: 
Lebanon... 


Chesler. 


Etzabelt)  Q«y.  ciiy  of . 

Pmtogo.  town  of 

Roper,  town  of — . — 

CMtocolfie.  dfy  of — 


Mohawk,  tovffi  of .. 
Newport,  town  of.. 


Cornwall,  borough  ol 

West  Sadsbury.  township  of . 


2301988 

2S0I83 
2S0270B 
2502440 
2S0102B 

34040*8 

3604066 
36I504C 

210I64O 

370233A 
STOiaSO 
370016 
370421 B 

2902168 


3604S2B 
36ltt1A 


420968A 
422281A 


Sapl  26,  1977,  Emarg;  Aug  5,  1965.  Reg,  Aug.  5.  1966 
Susp 

Aug.  18.  1972.  Emerg:  ftov  5,  1980,  Reg  Aug  5.  1985 

Susp. 
Aug.  4,  1975.  Emerg;  Aug  5.  1965.  Reg:  Aug.  5.  1985, 

Susp 
Mar.  2,  1976.  Emarg:  July  2,  1980,  Reg;  Aug   5,  1985. 

Susp. 
June  23.  1972.  Emerg,  Mw.  15.  1977,  Reg;  Aug.  5.  1985. 
'   Susp. 

May  23,  1975.  Emarg;  Aug.  5,  1985,  Reg;  Aug  5.  1985. 
Suap 

May  9,  1974,  Emerg;  Aug   5,  1965.  Reg;  Aug  5.  1965, 

Suap. 
Mar.  11,  1976  Emerg;  Sept.  10.  1982,  Reg;  Aug.  5.  1965, 

Suep. 


July  8,  1975.  Emerg:  Aug.  5.  1985,  Reg:  Aug.  5,  1985, 
Suap 

June  27.  1975,  Emerg;  Aug.  5,  1965,  Reg;  Aug  5.  1965, 

Susp. 
June  20,  1973,  Emerg;  Apr  3,  1978,  Reg;  Aug.  5.  1965, 

Susp. 
Nov.  24,  1975,  Emerg,  Aug.  5,  1965.  Reg;  Aug  5.  1985, 

Susp. 
Jvi  24,  1975.  Emerg;  Aug.  5.  1965.  Reg;  Aug.  5.  1985, 

Suap. 


Apr   8.  1975,  Emeig;  Aug   5,  1985,  Reg;  Aug.  5.  1965, 
Susp 


July  IS.  1975,  Emerg,  Aug.  5.  1985.  Reg;  Aug   5.  1965, 

Susp. 
June  3,  1976.  Emerg;  Aug.  5.  1965,  Rag:  Aug.  5.  1985, 

Suap. 


Apr  17,  1973,  Emerg;  Aug.  5.  1985.  Reg,  Aug  5,  1965, 

Susp. 
Mar.  23,  1976,  Emerg;  Aug.  5,  1985,  Reg;  Aug  5,  1965, 

Susp. 


Jwi  17,  1975 
1979. 


15. 


Sapl  20.  1974.  Sepl  17.  1976, 

m>a  Nov.  5,  1960. 
June  28,  1974  and  Oct  29. 

1976 

July  19,  1974  and  July  2,  1980. . 

July  26,  1974  Wid  Mar.  15. 
1977. 


June  28.  1974  wid  Sapl  10. 
1976 

Mar  1.  1974  and  May  28.  1976 

Nov.  IS.  1974,  June  18,  1976, 
and  Sept  10.  1982. 


Fat>.  8. 

1974 

Nov.  9. 

1973  and  0(^  3, 

1975 

Sept  6 

1974  and  Apr.  3 

1976.. 

Jan.  9,  1974  and  Apr.  16,  1976. 


Fab  IS,  1974  and  Apr.  2,  1976. 
Nov.  15.  1974 „ 


15.  1974. 
15,  1074. 


Aug  S,  1985. 

Do. 
Oo. 
Da 
Do. 

Oo. 

Do. 
Do. 

Da 

Oo. 

Da 

Do 

Aug.  5.  1986. 

Aug.  5,  1985. 


Do. 
Da 

Da 
Da 


'  Certain  Federal  assistance  no  longer  available  in  special  flood  hazvd 
Code  lor  reading  4tti  column  Emerg  —Emergency;  Reg— Regular:  Susp 


—Suspension. 
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Issued:  fuly  24, 1985. 
Jeffrey  S.  Bragg. 

Administrator,  Federal  Insurance 

A  dministration. 

(FR  Doc.  85-18207  Filed  7-31-85;  8:45  am] 

BILUNQ  CODE  e71S-03-M 


44  CFR  Part  64 
[Docket  No.  FEMA  6670] 

Ust  Of  Communities  Eligible  for  the 
Sale  of  Rood  Insurance 

agency:  Federal  Emergency 
Management  Agency. 

action:  Final  rule. 

SUMMARY:  This  rule  lists  communities 
participating  in  the  National  Flood 
Insurance  Program  (NFIP).  These 
communities  have  applied  to  the 
program  and  have  agreed  to  enact 
certain  floodplain  management 
measures.  The  communities' 
participation  in  the  program  authorizes 
the  sale  of  flood  insurance  to  owners  of 
property  located  in  the  communities 
listed. 

EFFECTIVE  DATES:  The  date  listed  in  the 
fourth  column  of  the  table. 

ADDRESSES:  Flood  insurance  policies  for 
property  located  in  the  communities 
listed  can  be  obtained  from  any  Ucensed 
property  insurance  agent  or  broker 
serving  the  eligible  conraiunity,  or  from 
the  National  Flood  Insurance  Program 
(NFIP)  at:  P.O.  Box  457.  Lanham. 
Maryland  20706.  Phone:  (800)  638-7418. 


FOR  FURTHER  INFORMATION  CONTACT 

Frank  H.  Thomas,  Assistant 
Administrator,  Office  of  Loss  Reduction. 
Federal  Insurance  Administrator,  (202) 
646-2717,  500  C  Street,  Southwest 
Donohoe  Building — Room  416. 
Washington,  D.C.  20472. 
SUPPLEMENTARY  INFORMATION:  The 
National  Flood  Insurance  Program 
(NFIP),  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  flood  plain 
management  measures  aimed  at 
protecting  lives  and  new  construction 
from  future  flooding.  Since  the 
conununities  on  the  attached  list  have 
recently  entered  the  NFIP,  subsidized 
flood  insurance  is  now  available  for 
property  in  the  community. 

In  addition,  the  Director  of  the  Federal 
Emergency  Management  Agency  has 
identified  the  special  flood  hazard  areas 
in  some  of  these  communities  by 
publishing  a  Flood  Hazard  Boundary 
Map.  The  date  of  the  flood  map,  if  one 
has  been  published,  is  indicated  in  the 
fifth  column  of  the  table.  In  the 
communities  Usted  where  a  flood  map 
has  been  published.  Section  102  of  the 
Flood  Disaster  Protection  Act  of  1973,  as 
amended,  reciuires  the  purchase  of  flood 
insurance  as  a  condition  of  Federal  or 
federally  related  financial  assistance  for 
acquisition  or  construction  of  buildings 
in  the  special  flood  hazard  area  shown 
on  the  map. 

The  Director  finds  that  delayed 
effective  dates  would  be  contrary  to  the 


public  interest.  The  Director  also  finds 
that  notice  and  public  procedure  under  5 
U.S.C.  553(b)  are  impracticable  and 
unnecessary. 

The  Catalog  of  Domestic  Assistance 
Number  for  this  program  is  83.100 
"Flood  Insurance." 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b),  the  Administrator,  Federal 
Insurance  Administration,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule,  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice 
stating  the  community's  status  in  the 
NFIP  and  imposes  no  new  requirements 
or  regulations  on  participating 
communities. 

list  of  Subjects  in  4  CFR  Part  M 

Flood  insurance,  Floodplains. 

The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

AutiMwity:  42  U.S.C  4001  et  aeq.. 
Reorganization  Plan  No.  3  of  1978,  RO.  12127. 

PART  64— {AMENDED] 

Section  64.6  is  amended  by  adding  in 
alphabetical  sequence  new  entries  to  the 
table. 

In  each  entry,  a  complete  chronology 
of  effective  dates  appears  for  each  listed 
community.  The  enti^  reads  as  follows: 

§  64.6    List  of  allgM*  communiUM. 


SUM  and  countf 


LocMon 


Community  No. 


Eftactiv*  datn  o(  aulhonzMion/canoaMkin  o( 
sale  of  flood  inturance  m  ooramuraly 


SpacM  flood  I 


adaraaidwaaA 


Pennsytvania;  Bedford 

Oklahoma:  Logan 

Texas: 

Grayson ;.._ 

Fort  Bmd 

Galveston 

New  Hampshire:  Sullivan 


Vermont:  Rutland. 


Indiana:  Monroe.... 
Texas:  Fort  Berxt.. 


New  Yonc  Warren^ 


II 

Maine:  York 

Msiiichuaalli: 

DamsiaDie 

Bristol 

Barnstable 

Bristol ...._ „. 

RagtonH 

Morris. 

Orange 


South  Woodbury,  towrahip  ct 

Coyle.  town  of 

6un«sr.  dty  of 

Fort  Bend  County  municipal  ulitity 
dM)Ct  No  23  >. 

Bayou  Vista,  village  of  •._ 

Neiwport.  town  of 

Fair  Haven,  town  of - 

UniTKorporated  areas 

Fort   Bend   County   municipal   utility 

district  No.  41  >. 
Glens  FaUs.  dty  of 

South  Benvick,  town  of 

Bourne,  town  of _ _ 

rairt>aver>.  town  of 

MastyoB.  town  of 

Somerset  town  of _ 

Washington,  townsliip  of - 

M•»*u»g^  oty  of 


421350A 
400007 


480832 

4815S0-New 


48158ft-New 
330161D 


5000948 


180444A 
481S91-N 


3606726 


2301 57C 
2S52I0D 


250054 
250009E 


2552208 


3403638 
3606268 


June  5.  1965,  Emerg. 
June  7,  1965.  Emerg. 

do 


Sept  2.  1S77  and  Mar.  S.  t97«. 
Aug.  13,  1976 


June  11,  1965,  Emerg.. 


July  11.  197S. 


Hx  8,  1971,  Emerg;  Apr  9.  1971,  ftag 

May  12,   197S,  Emerg;  Apr.   IB,   1963.  nag. 

May  16,  1963,  Susp:  and  June  11,  1965, 

Rein. 
June  23.  1975,  Emerg;  Oct  16,  1964.  Rag. 

Oct   16.  1984.  Susp,  wid  June  11.  1965. 

Rein. 

June  18,  1985,  Emerg ,. 

June  27,  1985,  Emerg 


June  24,  1975,  Emerg;  June  5,  1966^  Rev 
June  5,  1965,  Susp:  and  June  25,  1965. 
ftoin. 


June  5,  1065,  suspensMn  witfidrawm .. 

.-...do - 

.._..do 

..-..do. 

do 


Jwia  14.  1974.  Dae  10.  197«l 
Apr   18.  1963.  wid  Hf-  17,  196S. 

Jtti  10.  1974.  Fab.  11.  1977.  and  Oct  1C 

1904. 

Um.  6.  1961. 

May  31.  1974  and  Oct  10. 1075. 


Au».  0.  1974,  Ji^  6.  1979  and  OcL  1&  WTt 

June  29,  1973,  Jitfy  1.  1974.  Jan.  2.  1«7«. 

and  May  7,  1976. 
May  31. 1974  and  Oct  1.  toax 
Aug.  i.  1074.  Sapt  15.  197B.  and  Oct  1. 

t9n. 
Mar.  16,  197^  Jriy  1.  1974.  and  A«r    a. 

107S. 


..do.. 


.A).. 


Jan.  0. 1074  and  June  4.  tOTS 
Mv.  15.  1974  and  Jmy  29.  t07«L 
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Slal*  tnd  oouMy 


Oo 

Sulwan. 


0».. 


Uwvland:  OiartM.... 


Do ™ 


R«9on  VI 


Bruona.. 


ColOCMO... 


Oregon:  Klvnaih 

WaaHmgton:  Yakima 

New  Ynk: 
JciWanoii- 

Cotontw. 

JatfBreon.. 


NaMoufgti.  tvMi  ol 

Unrty.  lovNi  ol — _.«.... 
Schai^Nicaka,  «Haga  el.- 
VHay  Fall,  vaaga  o( 


Unncoiporalad 


BroacAMay.  Icnvn  of 

lit  CfwMoitl  lown  ol- 


SulsKte  BMCh.  vilma  ol 
Waslovar  Hili,  tovn  al..~ 


rounliin.  olyol 

Grean  Mountain  FaRs.  town  ol.. 

Klanialh  FaCi.  city  ol 


Community  No. 


Chanangix. 
Colunte.. 


Onion. 


Peonsytvama: 

Cnn>«onl 

Annskong.. 


Convaraiona 


Wasrwgkm: 


SnohoiffMsh- 
tOlMaa. 


Mane: 

Cumberland.. 

Do -_ 


Androscoggin.. 


Massactusens: 
Barnstable.. 

Oo. - 


nagion  U 


New  Jaraay: 


IV 


Georga: 
Glynn.. 


Otvo:  Cfawlord 

Wisconsin;  Grant.. 


VI 


Texas:  Jackaon.. 


ktilio:  Shoaliona_ 


Adams,  town  ol __ 

Ancram.  town  ol 

BrownsMMa,  town  ol..-—. 
Graanport,  town  ol .....«« 
Keene,  iMvn  ol ». 

McDonouglv  town  ol...« 
Newcomto.  town  ol — „, 
New  Latianon.  town  ol.. 

Rutland,  town  ol.~ _ 

Saranac  town  o4 „ 


LmevrtHe.  borough  ol.. 
Wayne,  township  ol 


Deary,  cily  ol 

Fanfnwid.  dly  ol 

New  Meadows,  oly  ol.. 


Cotvide.  city  d 

Lynnwood.  aty  ol  ~ 
Hoslyn.  city  ol 


Cape  Elizabeth,  town  ol.. 


Scartxxough.  town  ol .. 

Turner,  town  ol 

Brewster,  town  ol _. 


Prowincatowrv  lownol- 

Rochpoft,  town  ol , 

TCemie^v.  iven  or „. 


Plamsboro.  lownsh«>  ol 

Rockaway.  borough  ol 


Brunwwck.  city  ol 
Urwxarporated  an 


Galion,  city  ol.-. 
Unincorporated  I 

_._Jo. 


Wardnar,  city  ol.. 


380627A 
3600238 
3610SSB 
3614696 


240069-8 


stoiass 

S10224 


481266 
4806158 


080061 


0600628 


4101128 
5302178 


360324C 


361312A 
3610638 
3613198 

361151C 


361377A 
361390A 
360176C 


380350C 
360171A 


421S60A 
42131BB 


160133A 
1600668 
16018tA 

5301878 
5301678 
530299 


230043C 
230052C 

2300108 

2S0003D 

255218 

2501006 

2500148 


3402758 
3453158 


1300938 
1301566 


390092C 

5555578 


4803798 


Enactiva  dataa  ol  authonzatnn/cancallation  o) 
•alaol  Rood  nauranca  m  communily 


..do.. 
..do.. 
..do.. 


-do- 


..do... 


..do.., 


..do.. 
..do... 


.4(0-. 


..-do... 


1601308 


..do.. 

..do... 


Special  flood  hazard  area  idanWiad 


Dec  17,  1978 

June  21.  1974 

Jan.  23.  1978  wtd  June  1 1.  1962 

Nov.  22.  1974  and  July  23.  1976 


Fab.  7.  1985  and  Sapl  17,  1962 

May  17,  1974  and  Apr  30,  1976. 
Aua  16.  1974  and  May  21.  1876. 


May  8.  1971,  July  1.  1974  and  June  10.  1977 
Aug.  30,  1974  and  Dec.  19,  1975 


..do.. 


-do.- 


...do... 
...do... 
..do... 

...do... 


..do... 
..do... 


...do.... 


..do.. 
..do.. 


..do.. 
..do.. 


..do.. 
..do.. 
..do.. 


June  19,  1965,  suspension  withdrawn.. 

do 

do 

do. _ „... 


..do.. 


..do.. 
..do- 


..do.. 


..do.. 


..do... 
-do.. 


.Jo-. 


..do.. 

..do.. 
..do- 


Juna  26.  1974,  Oct  24.  1975.  and  May  29. 

1979 
Aug  30,  1974  and  Doc  12.  1975 


Juna  28.  1974  and  Fab  20.  1978 
Dec  27.  1974  wid  Aug  9,  1977. 


May  31.  1974.  May  5.  1976  and  Oct  15. 

1976 
Nov.  15.  1974. 

Doc.  6.  1974  and  Nov  28.  1975. 
Nov.  1.  1974  and  July  23.  1976. 
Nov  1.  1974.  July  16,  1978,  and  Dae.  22. 

1978.  . 
Jan.  31,  1975 
Jan.  24,  1975. 
Apr.  12.  1974.  July  30,  1976,  and  Nov  12, 

1976. 
Juna  7.  1974.  Jaa  16.  1976.  wid  Sept  3. 

1976. 
Apr.  18.  1975. 


Jan.  10,  1975 

SepL  13.  1974  and  July  23.  1976. 


Jan.  17,  1975 

Sepl  8.  1974  and  Apr.  9,  1976. 

Feb.  21,  1975. 

Dae  28.  1973  and  Urn  26,  1978. 
June  28.  1974  and  Dec  28.  1975. 
Ocl  22.  1976. 


Mar  8.  1974,  Juna  11.  1976.  and  Oct  1, 

1963. 
May  17,  1974,  Apr.  18,  1975.  May  10,  1977. 

and  Oct  1.  1963 
July  26.  1974  and  Mar  11.  1977. 

Mar.  15.  1974.  Oct  15,  1978.  Dec.  8.  1977 

and  Oct  1.  1983. 
Mar  2.  1973,  July  1,  1974.  and  Apr.  9.  1976 
Aug  9,  1974  and  Oct  8,  1976 
May  31,  1974  and  July  9,  1978. 


Do 
Sept  3,  1971,  July  1.  1974,  and  Aug.  29, 
1975 


May  24,  1974  and  Jan  9.  1976. 
Apr  28.  1978 


Mar.  IS,  1974.  Aug.  27,  1976.  and  July  20. 

1979 
May  25.  1973.  July  1,  1974,  and  Aug.  20. 

1976. 


Oct  IS.  1974  and  Aug  15.  1978 
Sept  8.  1974  and  Jan.  30.  1976. 


JMI 
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Stale  and  county 


NewYodi: 


Oegon:  Douglas _. 

Washington:  Grays  Hartxx.. 


Colun** 

Oo — 

Do.- 

Cavuoa  

Lawla _    

Oo - _ 

RaglonM 

Pennsytvania:  Crawtord...    _„_ 

West  Virginia:  Hardy 

liOcaMoii 


Elntiurg.  nUage  o( 

Hudson,  city  o( 

Lyonadala.  town  of 

Lyon*  Fal,  Milage  of 

Moravia,  lotm  ot 

^4sw  Bremen,  tonwi  01... 
Port  Leyden.  village  01.. 


Pine.  lo«imsr«p  ot 
UniTKOrporaM 


OaMand.  city  of. .. 
OakvUla.  town  of.. 


Community  Mo. 


360337B 
361S12S 
360371B 
3610656 
3601 17B 
3603738 
3610e4A 


4223928 

5400S1B 


410271A 
S30064B 


EHackve  dates  ot  aulhonzation/cancetation  of 
sate  of  flood  insurance  in  community 


..do.. 


-do.. 
..do.. 


..do.. 


..do.. 


..4to.. 
...do.. 


...do.. 

...do.. 


..do., 
-do.. 


Special  Hood  Itezafd  I 


Aug.  30.  1974  and  No*  2B.  197S. 
Nov  IS.  1974  and  May  26.  197*. 
Aug.  16.  1974  and  Ji«y  16.  1976. 
Nov   1.  1974  and  May  28.  1976 
June  14. 1974  and  Jwie  18.  1976. 
Nov.  1.  1974  and  tttf  14.  1976. 
Jl^  II,  197& 


Apr  11.  1975  and  Oct  12.  1976. 
Apr.  25.  1975  and  No*.  27. 1661. 


No*.  2^  1974. 

Dec.  13,  1974  and  Oac  t6i  197S. 


cuoi/,!?*  ^°?  ^*^  County  Municipal  Utility  Distrtct  No.  23.  has  adopted  the  County's  (Fort  Bend  County)  rn(t  tor 

rrlBM  03100  7—^-76). 

r^U'^'^'f?'  °*  ^y<~  vista,  (Gafveslon  County)  a  a  newly  rncorporated  community  elig«>le  6-7-66  IhM  wn  perticipeting  in  the  Regular  Proaam 
County  The  Village  has  adopted  the  County's  FIS  and  FIRM  for  (loo<3plain  management  and  insurwica  pinMNat.  -»-—      -w 

'  Fort  Bend  County  Municipal  Utility  Distnct  No  41  has  adopted  the  County's  (Fort  Bend  County)  FlSwd  FHBM  and  wiy  iwnsKin  thereto  bv  reforoiiK 
management  purposes.  (Comm  No  4e0228A,  FHBM  dated  7-9-76)  '  ^ 

Code  lor  reading  4th  column:  Emerg— Emergency;  Reg.— Regular;  Susp.— Suspension;  Rein.— Hemstatomenl. 


puipoaai  (Coim  No   46022eA. 

an  urancoTOralad  area  of  Gjl  wm 


Issued:  July  24, 1985. 
feffrey  S.  Bragg, 

Administrator,  Federal  Insurance 
Administration. 

(FR  Doc.  85-18208,  Filed  7-31-85;  8:45  am] 

BIUJNG  CODE  671S-03-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Tttreatened  Wildlife 
and  Plants;  Emergency  Determination 
of  Endangered  Status  for  Loch 
Lomond  Coyote-thistle  (Eryngium 
constancei} 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Emergency  rule. 

SUMMARY:  The  Service  determines 
Eryngium  constancei  (Loch  Lomond 
coyote-thistle)  to  be  an  endangered 
species  pursuant  to  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
The  plant  is  restricted  to  the  bed  of  a 
shallow  7-acre  vernal  lake  near  the 
community  of  Loch  Lomond  in  southern 
Lake  County,  California.  The  species  is 
in  danger  of  extinction  principally  as  a 
result  of  potential  dredging  and  filling  of 
this  seasonal  wetland.  To  a  limited 
extent,  disturbances  within  the 
watershed  of  the  vernal  lake,  and  off- 
road  vehicle  use  and  trampling  by  hikers 
on  the  lake  bottom  also  threaten  the 
species.  This  emergency  rule  will    v 
implement  Federal  protection  for  240 
days,  as  provided  by  emergency 
provisions  of  the  Act. 
DATES:  This  emergency  rule  is  effective 
on  August  1, 1985,  and  expires  on  March 
29, 1986. 


ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Division  of  Endangered 
Species,  U.S.  Fish  and  Wildhfe  Service, 
Lloyd  500  Building,  Suite  1692,  500  NE. 
Multnomah  Street,  Portland,  Oregon 
97232. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Wayne  S.  White,  Chief,  Division  of 
Endangered  Species,  U.S.  Fish  and 
Wildlife  Service,  Lloyd  500  Building, 
Suite  1692,  500  NE.  Multnomah  Street, 
Portland,  Oregon  97232  (503/231-6131  or 
FTS  429-6131). 
SUPPLEMENTARY  INFORMATION:  . 

Background 

Eryngium  constancei  (Loch  Lomond 
coyote-thistle),  a  perennial  herb  of  the 
parsley  family,  annually  produces 
slender,  weak  scapes  (leafless, 
flowering  stalks)  up  to  30  centimeters 
(12  inches)  in  height,  from  its  over- 
wintering rootstock  (Sheikh  1978  and 
1983). 

The  basal  leaves,  divided  by  septa 
(internal  partitions),  range  from  10  to  20 
centimeters  (4  to  8  inches)  in  length. 
Slender  petioles,  8  to  12  centimeters  (3 
to  5  inches)  in  length  and  usually  longer 
than  the  leaf  blade,  bear  diminutive 
spines.  A  dense  "down"  of  minute  hairs, 
unique  to  Eryngium  constancei,  covers 
the  leaves  and  scapes.  This  character 
together  with  the  species'  sparse  flowers 
distinguish  Eryngium  constancei.  from 
its  closest  relative,  Eryngium 
aristulatum,  var.  Aristulatum,  and  all 
other  species  of  western  north  American 
Eryngium  (Sheikh  1978  and  1983). 

This  species  was  first  collected  by 
Robert  Hoover  in  1941.  M.  Yusuf  Sheikh 
and  Lincoln  Constance  recollected 
Eryngium  constancei,  from  the  vernal 
lake  near  the  community  of  Loch 
Lomond  in  sourthem  Lake  County, 


California,  in  1973.  Later  Sheikh  (1983) 
described  Eryngium  constancei,  along 
with  two  other  Eryngium  taxa.  Sheikh, 
as  part  of  his  doctoral  study  completed 
in  1978.  intensively  searched  for  and 
failed  to  discover  additional  populations 
o^the  plant  at  other  localities. 
Subsequent  searches  made  in  1984  by 
two  botanists  employed  by  the  State  of 
California  did  not  reveal  any  new 
populations  of  the  plant 

Eryngium  constancei,  grows  "A^ 

abundantly  within  the  borders  of  the 
meadow-like  basin  of  the  Loch  Lomond 
lake  at  an  elevation  of  2,800  feet.  Cabins 
and  a  paved  road  (State  Route  175) 
encircle  much  of  the  southern  and 
eastern  sides  of  the  lake  basin.  A  forest 
of  ponderosa  pine  [Pinus  ponderosa) 
and  California  black  oak  [Quercus 
kelloggii]  surrounds  the  periphery  of  the 
lake.  Plants  associated  with  the  coyote- 
thistle  and  growing  on  the  vernal  lake 
bed  include  members  of  the  following 
genera:  Eleocharis  (spikerush). 
Downingia  (downingia),  Plagiobothrys 
(allocarya),  and  two  Federal  candidate 
species,  Navarretia  pauciflora  (few- 
flowered  navarretia)  and  NavarreUa 
plieantha  (many-flowered  navarretia). 
The  latter  species  is  listed  as 
endangered  by  the  State  of  California 
Department  of  Fish  and  Game  (CDFG). 
The  coyote-thistle  is  on  the  State's 
candidate  list,  and  CDFG  is  now 
preparing  documentation  to  list  this 
species  under  State  law  as  endangered. 
The  soil  of  the  lake  bed  consists  of  a 
fine,  powdery,  volcanic,  silty  clay.  The 
terrain  about  the  lake  to  the  south  and 
west  generally  faces  the  northeast  and 
attains  an  elevation  of  3.300  feet.  This 
topography  likely  reduces  overall  solar 
exposure  of  the  lake.  The  unusual 
combination  of  edaphic.  topographic, 
and  hydrologic  features  of  the  vernal 
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lake  and  its  basin  may  explain  the 
unique  presence  of  the  species  at  Loch 
Lomond. 

On  December  15, 1980,  the  Service 
published  a  revised  notice  of  review  for 
plants  in  (he  Federal  Register  (45  FR 
82480).  Included  in  this  notice  was 
Eryngium  constancei,  as  a  category-1 
species.  Category  1  includes  taxa  for 
which  the  Service  has  sufficient 
biological  infonnation  to  support  listing 
as  endangered  or  threatened.  After 
Sheikh  (1983)  described  the  plant,  the 
Service  reevaluated  the  biological 
information  supporting  the  listing  of 
Eryngium  constancei.  Because  of  the 
absence  of  any  perceived  threat  to  the 
species  at  the  time  and  due  to  the  lack 
of  time  to  consider  fully  all  available 
data  from  outside  sources,  the  Service 
included  the  species  in  category  2 
(including  species  for  which  information 
indicates  that  listing  is  possibly 
appropriate,  but  for  which  further 
information  is  required  to  support  a 
proposal]  in  a  supplement  to  the  1980 
notice,  which  wai  published  November 
2a  1983.  in  the  Federal  Register  (48  FR 
53650).  Recent  events  regarding  the 
potential  alteration  of  this  species'  only 
known  habitat  provide  conclusive 
evidence  that  it  should  be  listed  as 
endangered  and  prompt  the  Service  to 
adopt  an  emergency  rule. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  inforsiatiGn 
available,  the  Service  has  determined 
that  Eryngium  constancei.  should  be 
classified  as  an  endangered  species. 
Procedures  found  at  section  4(a)(1)  of 
the  Endangered  Species  Act  (IB  U.S.C. 
1531  et  seq.)  and  regulations 
promulgated  to  implement  the  listing 
provisions  of  the  Act  (50  CFR  Part  424) 
were  followed.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Eryngium  constancei. 
Sheikh  (Loch  Lomond  coyote-thistle), 
are  as  follows: 

A.  The  present  or  ffinatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  The  predominant 
threat  facing  Eryngium  constancei  is  the 
imminent  action  planned  by  the  owner 
of  the  species'  habrtat  to  dredge  and  fill 
Loch  Lomond  lake,  the  only  known 
habitat  for  this  species.  Although  the 
Service  notes  that  approximately  85 
percent  of  the  lake  bed  remains  suitable 
habitat  for  the  plant,  the  portion  of  the 
lake  bed  dredged  and  filled  in  1984 
contained  no  Eryngium  constancei  in 
the  spring  of  19SS.  Doubtlessly,  this 


disturbed  portion  of  the  lakebed 
contained  the  species  prior  to  the  1984 
dredge-and-fill  actios  in  similar 
densities  as  the  undisturbed  portion. 
Similar  activity  planned  for  the 
remainder  of  the  vernal  lake  basin  likely 
would  result  in  the  extinction  of  the 
species. 

A  shallow  manmade  ditch  dug  from 
the  approximate  center  of  the  lake 
empties  through  the  outflow  of  the  lake. 
Cole  Creek,  to  the  north.  This  ditch  may 
reduce  the  potential  storage  of  the  Loch 
Lomond  lake,  resulting  in  its  being  more 
ephemeral  and  shallower  than  it 
formerly  wa«,  when  it  could  have 
flooded  the  cabins  and  road  surrounding 
the  lake  in  the  winter  and  spring. 
Although  it  is  unknown  whether  the 
construction  of  this  ditch  directly 
impacted  Eryngium  constancei  in  the 
past  the  presence  of  this  ditch  may 
reduce  the  size  and  quality  of  the 
habitat  for  the  species. 

B.  OverutilizatioR  for  commercial, 
recreational,  scieatific  or  educational 
purposes.  Not  applicable  to  this  species. 

C.  Disease  or predation.  Although  it  is 
unknown  whether  grazing  by  livestock 
occurs  within  the  lake  bed,  the  Service 
believes  the  effects  of  such  grazing 
would  be  nagligible. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Cmrently,  a 
predischarge  notice  is  needed  prior  to 
any  fill  of  the  vernal  lake  at  Loch 
Lomond.  Although  the  Corps  may 
ultimately  assert  individual  permit 
authority  over  this  isolated  wetland 
pursuant  to  the  Clean  Water  Act. 
eventually  the  landowner  still  may 
receive  an  individual  permit  allowing  for 
the  fill  of  the  vernal  lake  and  thus  the 
likely  extinction  of  Eryngium 
constancei. 

Eryngium  constancei  is  not  listed  by 
the  State  of  California  at  this  time, 
although  it  may  be  shortly.  Because  the 
species  is  restricted  to  privately-owned 
land,  existing  laws  provide  limited 
protection  for  the  plant. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  None 
known  at  this  time. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  issue  Hiis 
emergency  rule.  Based  on  this 
evaluation,  the  preferred  action  is  to  list 
Eryngium  constancei  as  endangered 
under  die  emergency  provisions  of  the 
Act.  Endangered  as  opposed  to 
threatened  status  is  appropriate  because 
of  the  imminent  threat  of  physical 
alteration  of  the  lake  basin,  the  only 
known  habitat  for  the  plant,  which 


would  undoubtedly  result  in  the 
extinction  of  Eryngium  constancei. 
Critical  habitat  is  not  designated  in  this 
rule  for  the  reasons  discussed  below. 

Reasons  for  Emergency  Determination 

The  habitat  oi  Eryngium  constancei, 
including  the  watershed  of  the  vernal 
lake,  is  privately  owned.  The  present 
owner  of  the  lakebed  dredged  and  filled 
about  an  acre  of  the  7-acre  vernal  lake 
near  its  southern  end  of  July  31, 1984.  If 
the  coyote-thisUe  was  uniformly 
distributed  in  the  lakebed.  this  action 
resulted  in  the  probable  loss  of  about  15 
percent  of  the  only  known  population  of 
the  species.  Failure  to  secure  necessary 
permits  and  approvals  eventuated  in  a 
fine  by  Lake  County  and  a  halt  to  the 
dredge-and-fill  operation  in  1984.  The 
owner  of  the  lakebed,  the  only  known 
habitat  for  the  species,  has  expressed  a 
desire  to  complete  the  dredge-and-fill 
activity  for  the  remainder  of  the  vernal 
lake. 

Requests  by  the  landowner  for  needed 
permits  and  approvals  from  CDFG  and 
Lake  County,  and  a  meeting  between  the 
landowner  and  the  Corps  this  spring 
underscore  the  imminent  nature  of  this 
threat.  If  the  Corps  issues  these  permits 
in  the  future,  this  dredge-and-fill 
operation  may  proceed,  thus  threatening 
the  species.  No  permits  are  required  by 
the  State  that  could  prevent  the 
destruction  of  this  habitat.  Should  all  of 
the  vernal  lake  be  affected  by  such 
physical  modification.  Eryngium 
constancei  doubtlessly  would  become 
extinct. 

The  filling  of  isolated  wetlands.  like 
the  vernal  lake  near  Loch  Lomond, 
pursuant  to  section  404  of  the  Federal 
Water  Pollution  Control  Act  (Clean 
Water  Act),  as  amended,  is  authorized 
by  general  nationwide  Corps  permit  (see 
regulations  at  33  CFR  330.5  (a)(26))  as 
long  as  certain  conditions  are  met.  One 
such  oondftion  is  that  the  "discharge 
will  not  jeopardize  a  threatened  or 
endangered  species  as  identified  under 
the  Endangered  Species  Act."  Because 
of  the  need  to  preserve  the  physical 
integrity  of  the  lake,  the  Service 
requested  on  April  3. 1985,  that  the  U.S. 
Army  Corps  of  Ei^neers  (Corps)  assert 
individual  permit  authority  over  the 
vernal  lake  near  Loch  Lomond  pursuant 
to  33  CFR  330  J(b).  On  May  2. 1985,  the 
Corps  deferred  any  decision  regarding 
the  Service's  request  and  reportedly 
advised  the  current  landowner  of  the 
need  to  submit  a  "predischarge  notice" 
to  the  Corps  prior  to  any  fill  activity. 
The  need  for  this  notice  resulted  from  a 
settlement  agreement  (National  Wildlife 
Federation  et  al.  v.  John  O.  Marsh,  Jr.. 
Secretary  of  the  Army,  et  al.]  pursuant 
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to  the  Clean  Water  Act.  Even  if  the 
Corps  were  to  assert  individual  permit 
authority  over  the  vernal  lake  near  Loch 
Lomond,  the  landowner  could 
eventually  acquire  an  individual  permit 
from  the  Corps  to  fill  the  vemal  lake.  On 
July  7, 1985,  the  landowner's 
representative  formally  requested 
necessary  authorization  from  the  Corps 
to  proceed  with  planned  development  of 
the  lake.  The  securing  of  any  necessary 
permits  and  approvals  from  the  Corps 
would  permit  the  complete  destruction 
of  the  habitat  ol  Eryngium  constancei. 
Other  disturbances  affecting  the 
hydrology  of  the  lake  and  its  watershed, 
and  hiker  and  ORV  use  of  the  lake 
bottom  also  threaten  Eryngium 
constancei,  although  these  threats  seem 
more  remote  and  less  serious. 

These  recent  events  and  the  negative 
results  of  the  1984  field  searches 
prompted  the  Service  to  prepare  this 
emergency  rule  due  to  the  significant 
risk  posed  to  the  well-being  of  the 
species.  CDFG,  now  preparing 
documentation  to  list  the  plant  as 
endangered  under  State  of  California 
law,  requested  the  Service  to  take 
emergency  action  to  list  Eryngium 
constancei  as  an  endangered  species  on 
April  24, 1985. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  critical  habitat  at  the  time  a 
species  is  determined  to  be  endangered 
or  threatened.  The  Service  finds  that 
determination  of  critical  habitat  is  not 
prudent  for  Eryngium  constancei  at  this 
time.  Because  of  the  highly  vulnerable 
status  of  the  only  known  population  of 
the  species  at  Loch  Lomond,  the  lack  of 
Federal  protection  from  taking  on  non- 
Federal  lands,  and  easy  accessibility  of 
the  lone  population,  this  finding  is 
appropriate.  Listing  of  the  species  as 
endangered  publicizes  its  rarity  and  can 
make  the  plant  attractive  to  collectors  of 
rare  plants  and  to  vandals.  Publication 
of  precise  maps  and  descriptions  of 
critical  habitat  in  the  Federal  Register 
would  make  this  species  even  more 
vulnerable,  could  increase  law- 
enforcement  problems,  and  could 
contribute  to  the  decline  of  the  species. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 


and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States,  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  The  protection 
required  of  Federal  agencies  and  the 
applicable  prohibitions  are  discussed,  in 
part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402  and  are  now  under  revision  (see 
proposal  at  48  FR  29990;  June  29, 1983). 
Section  7(a)(2)  requires  Federal  agencies 
to  ensure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of  a 
listed  species.  If  a  Federal  action  may 
affect  a  listed  species,  the  responsible 
Federal  agency  must  enter  into  formal 
consultation  with  the  Service. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61, 17.62, 
and  17.63  set  forth  a  series  of  general 
trade  prohibitions  and  exceptions  that 
apply  to  all  endangered  plant  species. 
With  respect  to  Eryngium  constancei,  all 
trade  prohibitions  of  section  9(a)(2)  of 
the  Act,  implemented  by  50  CFR  17.61. 
apply.  These  prohibitions,  in  part,  make 
it  illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity,  or  sell  or  offer  for 
sale  this  species  in  interstate  or  foreign 
commerce.  Certain  exceptions  can  apply 
to  agents  of  the  Service  and  State 
conservation  agencies.  The  Act  and  50 
CFR  17.62  and  17.63  also  provide  for  the 
issuance  of  permits  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  species  under  certain 
circumstances.  International  and 
interstate  trade  in  Eryngium  constancei 
is  not  known  to  exist.  The  Service 
anticipates  few  trade  permits  will  ever 
be  sought  or  issued  because  the  species 
is  not  common  in  cultivation  or  in  the 
wild. 

Section  9(a)(2)(B)  of  the  Act,  as 
amended  in  1982,  prohibits  the  removal 
and  reduction  to  possession  of 
endangered  plant  species  from  areas 
under  Federal  jurisdiction.  The  new 
prohibition  now  applies  to  Eryngium 
constancei.  However,  no  populations 
are  known  to  exist  on  Federal  land  at 
present.  Permits  for  exceptions  to  this 
prohibition  are  available  through  section 
10(a)  of  the  Act,  until  revised  regulations 


are  promulgated  to  implement  the  1982 
Amendments.  Proposed  regulations 
implementing  this  prohibition  were 
published  on  July  8. 1983  (48  FR  31417). 
and  it  is  anticipated  that  these  will  be 
made  final  following  commenL  Because 
the  species  grows  on  private  land  the 
Service  anticipates  that  few  collecting 
permits  will  be  requested  for  this 
species.  Requests  for  copies  of  the 
regulations  on  plants  and  inquiries 
regaftling  them  may  be  addressed  to  the 
Federal  Wildlife  Permit  Office,  U.S.  Fish 
and  Wildlife  Service,  Washington.  D.C 
20240  (703/235-1903). 

National  Environinaital  Policy  Ad 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  authority 
of  the  National  Environmental  Policy 
Act  of  1989,  need  not  be  prepared  in 
connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973.  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25. 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals.  Plants 
(agriculture). 

Regulation  Promulgation 
PART  17-^AMENDED] 

Accordingly,  until  March  29, 1986,  Part 
17.  Subchapter  B  of  Chapter  L  Title  50  of 
the  Code  of  Federal  Regulations,  is 
amended  as  set  forth  below: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

AUTHOmrv:  Pub.  L  93-205, 87  Stat.  884; 
Pub.  L.  94-359.  90  Stat.  911.  Pub.  L  95-«32.  92 
Stat.  3751:  Pub.  L.  96-159.  93  Slat.  1225:  Pub. 
L.  97-304.  96  Stat.  1411  (16  U.S.C.  1531  et 

seq.]. 
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2.  Amend  S  17.12(h)  by  adding  the 
following,  in  alphat>etical  order  to  the 
List  of  Endangered  and  Threatened 
Plants: 


S  17.12    Endang«r«d  and  thraatanMl 
plants. 


(h)*  *  * 
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Dated:  luly  29. 1965. 
Susan  E.  Races, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Porks. 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  ttiese  notices 
is  to  give  interested  peraorw  an 
opporturfity  to   participate   in  the   rule 
making  prior  to  the  adoption  of  the  final 
njles. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  7 
(Docket  No.  PRM-7-2] 

John  L  Nantz;  Denial  of  Petition  for 
Rulemaking 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Denial  of  petition  for 
rulemaking. 

summary:  The  Nuclear  Regulatory 
Commission  is  denying  a  petition  for 
rulemaking  submitted  by  John  L  Nantz. 
The  petitioner  requested  that  the 
Commission  adopt  regulations  to 
establish  a  formal  procedure  for 
Commission  review  of  decisions  to  close 
advisory  committee  meetings  or  portions 
of  those  meetings.  The  petition  is  being 
denied  on  the  grounds  that  current 
procedures  are  adequate  to  assure  that 
advisory  committees'  use  of  exemptions 
from  the  requirement  for  open  meetings 
are  adequately  jus^fied  and  because 
Commission  review  would  be  an 
inefficient  and  unwarranted  use  of  the 
Commission's  resources. 

ADDRESS:  Copies  of  correspondence  and 
documents  cited  in  this  document  are 
available  for  public  inspection  and 
copying  for  a  fee  at  the  NRC's  Public 
Document  Room  at  1717  H  Street.  NW. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT! 
Marjorie  S.  Nordlinger,  Office  of  the 
General  Counsel,  Telephone:  202-634- 
1493;  or  |ohn  C.  Hoyle.  Office  of  the 
Secretary,  Telephone:  202-634-3255.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555. 
SUPPLEMENTARY  INFORMATION:  On 
October  26, 1984.  the  Commission 
published  notice  of  receipt  of  a  petition 
for  rulemaking  from  John  L.  Nantz  in 
which  he  requested  that  the  Commission 
amend  its  regulations  to  establish  a 
formal  procedure  to  allow  interested 
persons  to  petition  the  Commission  for 
review  of  decisions  to  close  advisory 


committee  meetings  or  portions  of  those 
meetings  (49  FR  43070).  That  notice  fully 
explicated  the  petitioner's  view  on  why 
a  change  was  desirable  and  set  forth  the 
rule  change  that  the  petitioner  had 
proposed. 

In  brief,  the  petitioner  maintains  that 
current  Commission  rules  do  not 
establish  authority  for  ruling  on  appeals 
of  closure  determinations  for  meetings 
of  advisory  committees  made,  pursuant 
to  the  Commission's  delegation  and  with 
the  advice  of  the  General  Counsel.'  by 
the  Assistant  Secretary  as  the  Advisory 
Committee  Management  Officer. 

Tlie  Commission  sought  public 
comment  on  the  petition  during  a  two- 
month  period. 

The  Commission  received  four 
comment  letters  on  this  proposal.  Three 
commenters  supported  the  petition  in 
light  of  broad  principles  favoring  open 
meetings  and  public  participation; 
however,  none  of  the  three  addressed 
specifically  the  appeal  process  proposed 
by  the  petitioner  or  any  problems 
related  specifically  to  any  unwarranted 
closing  of  advisory  committee  meetings. 

The  remaining  commenter,  Yankee 
Atomic  Electric  Co..  asserted  that  under 
current  practice  there  are  adequate 
procedures  to  assure  that  advisory 
committees'  use  of  exemptions  from  the 
requirement  for  open  meetings  are 
adequately  justified.  In  particular,  this 
commenter  referred  to  the  Federal 
Advisory  Committee  Act's  requirement 
that  any  determination  to  close  an 
advisory  committee  meeting  ". . .  shall 
be  in  writing  and  shall  contain  the 
reasons  for  such  determination.  [5. 
U.S.C.  Appendix  1.  Section  10(d)r'-  The 
commenter  properly  deduced  that  the 
written  basis  for  closing  must  be 
sufficient  for  a  reviewing  court  to 
determine  whether  the  meeting  was 
properly  closed.  See  e.g.,  Nader  v. 
Dunlop,  370  F.  Supp  177  (D.D.C.  1973).  In 


'  The  petition  abo  suggests  that  such  a  delegation 
may'be  improper,  reasoning  that  because  section 
8(b)  of  the  Federal  Advisory  Committee  Act  (FACA) 
permits  delegation  of  certain  specific  functions  to 
the  Advisory  Committee  Management  Officer 
(ACMO).  it  is  implied  thatother  functions  may  not 
be  delegated:  but  the  requirement  of  that  section 
that  the  head  of  an  agency  "designate."  not 
"delegate,"  an  ACMO  to  perform  certain  functions 
does  not  speak  to.  let  alone  answer,  the  question 
whether  the  function  of  deciding  meeting  closings 
may  be  delegated  by  the  agency  head  1o  another.  In 
the  absence  of  any  prohibition,  the  Commission 
concludes  that  its  delegation  is  a  proper  exercise  of 
its  authority  pursuant  to  Section  161n  of  the  Atomic 
Energy  Act  of  19S4.  as  amended. 


sum.  the  commenter  concluded  that  **H 
is  not  apparent  that  the  petitioner's 
recommended  procedures  are  a 
necessary  or  preferred  substitute  for 
proper  enforcement  of  current 
provisions  in  the  Act." 

The  Commiuion  agrees  with  Yankee 
Atomic  Electric  Co.  that  the  current 
procedures  are  adequate  for  the  reaaons 
stated.  Moreover,  the  practice  whereby 
the  Advisory  Committee  Management 
Officer  reconsiders  his  own  decisions  on 
appeal  parallels  the  procedure  for 
appeal  of  closure  of  Commission 
meetings  where  it  is  the  Commission 
itself  that  reconsiders  its  earlier 
decision.  In  addition,  the  Cnmmission 
notes  that  the  procedure  Mr.  Nantz 
supports  would  be  impractical  and 
would  diver:ge  from  a  strong  policy  at 
the  Commission  to  extricate  itself  from 
nonessential  procedural  matters  in  order 
to  conserve  ite  resources  for  health  and 
safety  matters  and  matters  of  common 
defense  and  security  «vhich  are  its 
paramoimt  responsibilities. 

The  petitioner  ai^gued  that  because  the 
Commission  makes  the  ultimate 
decision  with  respect  to  its  own  meeting 
closures,  it  should  be  the  final  level  oS 
review  for  advisory  committee  closures 
as  well.  This  ignores  the  practical 
distinction  that  for  its  own  Meetings  the 
Commission  is  already  thoroughly 
cognizant  of  what  is  expected  to  be 
discussed  and  the  analysis  underlying 
closure.  In  order  to  rule  on  advisory 
coiiunittee  closures,  the  Commission 
would  have  to  be  thoroughly  briefed  on 
the  specific  purpose  of  the  particular 
meeting  in  question,  what  discussion 
was  anticipated,  and  what  analysis 
supported  the  closiu^  decision.  In  the 
Commission's  view,  the  expenditure  of 
its  resources  on  this  undertaking  would 
be  unwarranted.  Absent  any  contrary 
statutory  provision,  the  Commission 
believes  that  any  necessary  review 
would  more  reasonably  be  undertaken 
by  its  delegate,  the  Assistant  Secretary. 
with  the  advice  of  the  General  Counsel. 
The  Commission  notes  that  the 
Assistant  Secretary,  in  his  capacity  as 
Advisory  Committee  Management 
Officer,  would  be  informed  already  of 
the  anticipated  meeting  content  and 
could  more  efficiently  and  more 
expeditiously  conduct  any  review  or 
reconsideration.  Accordingly,  the 
Commission  determines  that  rulemaking 
is  neither  necessary  nor  desirable  at  this 
time  and  denies  the  petition. 


*%i 
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Dated  at  Washington.  DC  this  26th  day  of 
July  1985. 

For  the  Nuclear  Regulatory  Commission. 
Sunuel  |.  Chilk. 
Secretary  of  the  Commission. 
|FR  Doc.  85-18316  Filed  7-31-85:  8:45  am] 
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10  CFR  Part  9 

Minor  Clarifying  Amendments 

agency:  Nuclear  Regulatory 

Commission. 

ACTtON:  Proposed  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  pertaining  to  the  availability 
of  records  under  the  Freedom  of 
Information  Act  to  clarify  and  conform 
them  to  existing  case  law  and  to  reflect 
long-standing  agency  practice.  In 
addition,  the  NRC  is  amending  its 
regulations  to  conform  the  reproduction 
costs  for  Privacy  Act  records  to  those 
currently  charged  at  the  NRC's  Public 
Document  Room  and  other  NRC  offices 
for  pubhcly  available  documents.  These 
amendments  are  necessary  to  inform  the 
public  of  these  administrative  changes 
to  NRC  regulations. 
DATES:  The  comment  period  expires 
September  2. 1985.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  assurance  of 
consideration  cannot  be  given  except  for 
comments  received  on  or  before  this 
date. 

ADDRESSES:  Comments  should  be  sent 
to  the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Conunission. 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch. 
Comments  may  also  be  delivered  to 
Room  1121, 1717  H  Street.  NW., 
Washington,  DC,  between  8:15  a.m.  and 
5:00  p.m.  Copies  of  comments  received 
are  available  for  examining  and  copying 
for  a  fee  at  the  Commission's  Public 
Document  Room  at  1717  H  Street,  NW.. 
Washington.  DC. 

FOR  FimTHER  IMFORMATION  CONTACT: 

J.M.  Felton,  Director,  Division  of  Rules 
and  Records,  Office  of  Administration, 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  Telephone  301- 
429-7211. 

SUPPLEMENTARY  INFORMATION:  10  CFR 
Part  9.  Public  Records,  is  the  Part  of  the 
NRC's  regulations  that  governs  the 
Freedom  of  Information  and  Privacy 
Acts  and  the  Government  in  the 
Sunshine  Act.  Section  9.4  currently 
provides  that  any  identifiable  record, 
"whether  in  the  possession  of  the  NRC. 
its  contractors,  its  subcontractors,  or 


others,  shall  be  made  available  for 
inspection  and  copying  .  .  ."  Current 
case  law  and  agency  practice  is  that 
records  which  are  not  in  the  possession 
or  control  of  the  NRC  are  not  considered 
agency  records  under  $  9.3a(b)  and  are 
not  subject  to  mandatory  disclosure 
under  the  Freedom  of  Information  Act 
(FOIA).  (See  Kissinger  v.  Reporters 
Committee  for  Freedom  of  the  Press,  et 
al  (445  U.S.  136  (1980))  and  Forsham  v. 
Harris  [445  U.S.  169  (1980)].)  Thus,  while 
the  NRC  may  have  the  right  to  inspect, 
audit,  or  even  take  possession  of  a 
contractor's  or  subcontractor's  records, 
such  records  are  not  considered  agency 
records  for  the  purposes  of  the  FOIA 
until  the  NRC  takes  actual  possession  of 
the  records.  The  purpose  of  this 
clarifying  amendment  is  to  delete  the 
obsolete  reference  to  contractors  and 
subcontractors  in  §9.4,  and  to  conform 
NRC  regulations  to  what  has  been  the 
case  law  and  NRC's  practice  for  a 
number  of  years. 

On  June  18, 1985,  the  NRC  published  a 
Final  Rule  (50  FR  25204)  which  revised 
the  charges  for  copying  records  publicly 
available  at  the  NRC  Public  Document 
Room.  The  new  charges  reflected  the 
change  in  copying  charges  resulting  from 
the  Commission's  award  of  a  new 
contract  for  the  copying  of  records.  At 
the  time  the  Final  Rule  was  published, 
conforming  changes  to  §  9.85  were 
inadvertently  overlooked.  This  clarifying 
amendment  brings  §  9.85  into 
conformance  with  agency  practice,  and 
deletes  certain  duplicative  provisions 
regarding  the  prepayment  of  charges 
which  are  adequately  covered  under  the 
agency's  referenced  FOIA  regulations. 

Enviroiunental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
proposed  rule  is  the  type  of  action 
described  in  categorical  exclusion  10 
CFR  51.22(c)(1).  Therefore  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  proposed  rule. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  contains  no 
information  collection  requirements  and 
therefore  is  not  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.) 

Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605(b), 
the  Commission  certifies  that  this  rule,  if 
adopted,  will  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities.  It  merely 
clarifies  existing  Commission  practice 


regarding  the  availability  of  documents 
under  the  Freedom  of  Information  Act. 

List  of  Subjects  in  10  CFR  Fart  9 

Freedom  of  information,  Penalty, 
Privacy,  Reporting  and  recordkeeping 
requirements.  Sunshine  Act. 

PART  9— PUBLIC  RECORDS ' 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  553.  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  Part  9. 

1.  The  authority  citation  for  Part  9  is 
revised  to  read  as  follows: 

Authority:  Sec.  161.  68  Stat.  948,  as 
amended  (42  U.S.C.  2210):  sec.  201, 88  Stat. 
1242,  as  amended  (42  U.S.C.  5841). 

Subpart  A  also  issued  under  5  U.S.C 
552  and  31  U.S.C.  9710.  Subpart  B  also 
issued  under  5  U.S.C.  552a.  Subpart  C 
also  issued  under  5  U.S.C.  552b. 

2.  Section  9.4  is  revised  to  read  as 
follows: 

§9.4    Avaitability  of  records. 

Any  identifiable  record  in  the 
possession  of  the  NRC  shall  be  made 
available  for  inspection  and  copying 
pursuant  to  the  provisions  of  this  part, 
upon  request  of  any  member  of  the 
public. 

3.  Section  9.85  is  revised  to  read  as 
follows: 

§9.85    Fms. 

Fees  shall  not  be  charged  for  search 
for  or  review  of  records  requested 
pursuant  to  this  subpart  or  for  making 
copies  or  extracts  of  records  in  order  to 
make  them  available  for  review.  Fees 
established  pursuant  to  31  U.S.C.  483a 
and  5  U.S.C.  552a(f)(5)  shall  be  charged 
according  to  the  schedule  contained  in 
§  9.14  of  this  part  for  actual  copies  of 
records  requested  by  individuals 
pursuant  to  the  Privacy  Act  of  1974. 
unless  the  Director,  Office  of 
Administration,  or  designee,  waives  the 
fee  because  of  the  inability  of  the 
individual  to  pay  or  because  making  the 
records  available  without  cost,  or  at  a 
reduction  in  cost,  is  otherwise  in  the 
public  interest. 

Dated  at  Bethesda.  Maryland,  this  24th  day 
of  July  1985. 

For  the  Nuclear  Regulatory  Commission.' 
WUliam  J.  Dircks, 
Executive  Director  for  Operations. 
[FR  Doc.  85-18315  Filed  7-31-85;  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

I  Docket  No.  SS-ASW-S] 

Airwortt>iness  Directives;  Sikorsky 
Model  S-58  Helicopters 

AGENCY:  Federal  Aviation 
Administraflan  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to  adopt 
an  airworthiness  directive  (AD)  that 
would  establish  mandatory  replacement 
time  limits  for  tail  rotor  drive  system 
intermediate  gearbox  bevel  pinions  and 
bevel  gears  on  Sikorsky  Model  S-58 
helicopters.  The  proposed  AD  is  needed 
to  prevent  failure  of  the  bevel  pinion 
and  bevel  gear  which  could  result  in  loss 
of  tail  rotor  drive  and  loss  of  directional 
control  of  the  helicopter. 

dates:  Comments  must  be  received  on 
or  before  September  13,  1985. 

ADDRESSES:  Comments  on  the  proposal 
may  be  mailed  in  duplicate  to:  Office  of 
the  Regional  Counsel,  Federal  Aviation 
Administration,  Southwest  Region.  P.O. 
Box  1689,  Fort  Worth.  Texas  76101.  or 
delivered  in  dupUcate  to:  Office  of 
Regional  Counsel.  FAA.  Southwest 
Region,  Room  158.  Building  3B,  4400  Blue 
Mound  Road,  Fort  Worth.  Texas  76106. 

Comments  dehvered  must  be  marked: 
Docket  No.  85-ASW-8. 

Comments  may  be  inspected  at  Room 
158.  Building  3B,  Office  of  the  Regional 
Counsel,  Southwest  Region,  between  8 
a.m.  and  4  p.m.,  weekdays,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  E.  Gaulzetti.  FAA.  Boston 
Aircraft  Certification  Office  ANE-153, 
12  New  England  Executive  Park. 
Burlington.  Massachusetts  01603, 
telephone  (817)  273-7102. 
SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  tc 
the  address  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Director  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 


the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket,  Office  of  the 
Regional  Counsel,  Southwest  Region,  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact,  concerned  with  the  substance 
of  the  proposed  AD.  will  be  filed  in  the 
Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped/ 
post-card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  85-ASW-8."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter. 

As  a  result  of  two  service  gear  failures 
and  the  subsequent  evaluations,  the 
FAA  has  determined  that  an  unsafe 
condition  exists  with  the  use  of  a  bevel 
pinion  or  a  bevel  gear  having  more  than 
1,000  hours'  time  in  service.  Since  this 
condition  is  likely  to  exist  or  develop  on 
other  helicopters  of  the  same  type 
design,  the  proposed  AD  would  require 
replacement  of  the  intermediate  gearbox 
bevel  pinion  and  bevel  gear  prior  to  the 
accumulation  of  1.000  hours'  time  in 
service  on  Sikorsky  Model  S-58 
helicopters. 

Aircraft  registration  records  indicate 
that  this  proposed  regulation  involves 
180  aircraft  with  only  aeven  operators 
owing  four  or  more  aircraft.  The 
approximate  cost  per  compliance  event 
per  aircraft  would  be  $3,000.  For  an 
estimated  300  hours  of  operation  per 
year,  the  annualized  cost  of  this  action 
would  be  $900  per  aircraft  or  $162,000 
for  the  fleet.  Therefore,  I  certify  that  this 
action  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
significant  rule  under  DO"!  Regulatory 
PoUcies  and  Procedures  (44  FR  11034; 
February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportatioa  Aircraft.  Aviation 
safety.  Safety.  • 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  FAR  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

AutlKMity:  49  U.S.C.  1354(a].  1421.  and  1423; 
49  U.S.C.  108(g)  (Revised  Pub.  L  97-449. 
January  12, 1963):  and  14  CFR  11.89. 


2.  By  adding  the  following  new  AD: 

Sikoraky  Aircraft:  Applies  to  Sikorsky  Model 
S-58  series  helicopters  certificated  in  all 
categories  and  fitted  with  tail  rotor 
intermediate  gearbox  input  heve\ 
pinions.  Part  Number  (P/.\)  Sl635-6411i- 
O.  and  output  gears.  P/N  Si 635-641 15-0. 
(See  Note  1  for  exempt  pinion  andgear 
configurations.) 
Compliance  required  as  indicated,  unless 

already  accomplished, 
(a)  To  preclude  failure  of  pinions  or  gears 

identified  above,  accomplish  the  following: 

(1)  For  applicable  pinions  or  gears  that 
have  attained  750  or  less  hours'  time  ia 
service  on  the  effective  date  of  this  AD. 
replace  with  a  serviceable  pinion  or  gear  as 
required,  prior  to  their  accumulation  of  1.000 
hour's  time  in  service  and  at  each  1.000  hours' 
time  in  service  thereafter. 

(2)  For  pinions  or  gears  that  have  attained 
more  than  750  hours'  time  in  service  on  the 
effective  date  of  this  AD.  replace  with  a 
serviceable  pinion  or  gear  as  required,  within 
the  next  250  hours'  time  in  service  and  at 
each  1.000  hours'  time  in  service  thereafter. 

(3)  Operators  who  have  not  kept  records  of 
hours'  tin>e  in  service  on  individual  , 
intermediate  geartwx  bevel  gears  and  bevel 
pinions  shall  substitute  rotorcraft  hours'  time 
in  service  in  lieu  thereof. 

Note  1. — This  AD  is  not  applicable  to 
helicopters  fitted  with  tail  rotor  intermediate 
gears  which  utilize  the  following  pinion  and 
gear  combinations: 

(a)  P/N  1635-64114-101  pinion  and  P/N 
S1635-64115-101  gear. 

(b)  P/N  1635-64114-102  pinion  and  P/N 
S1635-641 15-102  gear. 

(c)  P/N  1635-64114-0  pinion  and  P/N 
S1635-64115-0  gear  reworked  in  accordance 
with  Sikorksy  Service  Bulletin  58B35-2B.  This 
rework  includes  remarking  P/N  S1635-64114- 
0  pinion  and  P/N  51635-64115-0  gear  with 
TS-2(X>-1  and  TS-200-Z  respectively. 

Note  2. — Refer  to  the  Equalized  Inspection 
and  Maintenance  Program  Manual  SA  4047- 
20,  Revision  10.  dated  December  14. 1964,  or 
later  FAA-approved  revision  for  retirement 
times  assigned  to  new  or  modified  bevel 
pinions  and  bevel  gears  for  the  Model  S- 
58BT,  DT.  ET.  FT,  HT.  and  JT  heUcopters.  and 
to  the  Maintenance  Manual  SA  404S-15 
Section  IV.  revised  December  14, 1964.  or 
later  FAA-approved  revision  for  retirement 
times  assigned  to  new  or  modified  bevel 
pinions  and  gears  for  the  Model  S-^5SA.  R  C 
D.  E.  F.  G.  H.  and  )  helicopters. 

(b)  Upon  request,  an  equivalent  means  of 
compliance  with  the  requirements  of  this  AD 
may  be  approved  by  the  Manager.  Boston 
Aircraft  Certification  Office.  ANE-150.  FAA 
12  New  England  Executive  Park.  Burlington. 
Massachusetts  01803. 

Issued  in  Fort  Worth.  Texas,  on  July  2, 
1985. 

C.R.  Melugin.  Jr.. 
Director.  South  west  Region. 
|FR  Doc.  85-18191  Filed  7-31-85: 8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

24  CFR  Part  571 

(Docket  No.  R-«5-1200;  FR-2000] 

Community  Development  Block  Grants 
for  Indian  Trit)es  and  Alaskan  Native 
Villages — Selection  Process 

AGENCY:  Office  of  Assistant  Secretary 
for  Community  Planning  and 
Development,  HUD. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
revise  the  regulations  governing  the 
Community  Development  Block  Grant 
Program  for  Indian  Tribes  and  Alaskan 
Native  Villages.  The  revision  would 
incorporate  new  policies  and  procedures 
that  would  simplify  and  add  flexibility 
to  the  rating  and  ranking  process. 
Substantial  changes  would  be  made  as 
follows:  (1)  The  need  and  benefit 
measures  would  be  eliminated  in  favor 
of  a  51  percent  low-  and  moderate- 
income  benefit  threshold  requirement; 
(2)  the  approaches  that  a  Tribe  may  take 
in  pursuing  its  objectives  would  be 
broadened,  particularly  in  the 
rehabilitation  and  economic 
development  categories.  Provision 
would  be  made  for  flexibility  to 
introduce  new  approaches  under  the 
impact  categories;  (3)  uniformity  in 
quality  factors  would  be  established 
while  allowing  broad  flexibility  in 
developing  the  measures  to  be  used;  and 
(4)  consultation  with  Tribes  on  rating 
and  ranking  procedures  and  measures 
would  be  emphasized. 

DATE:  Comments  must  be  received  by 
September  30, 1985. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this  rule 
to  Rules  Docket  Clerk.  Office  of  General 
Counsel,  Room  10276.  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington,  D.C. 
20410.  Communications  should  refer  to 
the  above  docket  number  and  title. 
Copies  of  all  written  comments  received 
will  be  available  for  public  inspection 
and  copying  during  regular  business 
hours  in  the  Office  of  the  Rules  Docket 
Clerk,  at  the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leory  Gonnella,  Office  of  Program 
Policy  Development.  Department  of 
Housing  and  IJrban  Development.  451 
Seventh  Street.  SW.,  Washington.  D.C. 
20410.  Telephone  number  (202)  755-6092. 
(This  is  not  a  toll-free  number.) 


SUPPLEMENTARY  INFORMATION:  This 

proposed  rule  would  revise  the  policies 
and  procedures  for  rating  and  ranking 
applications  from  Indian  Tribes  and 
Alaskan  Native  Villages  for  Community 
Development  Block  Grant  assistance 
under  section  107  of  the  Housing  and 
Community  Development  Act  of  1974  (42 
U.S.C.  5307).  This  revision  is  needed  to 
correct  deficiencies  in  the  current 
system. 

The  cufrent  system  contain^factors 
for  weighting  both  need  (number  and 
percent  in  poverty  or  unemployed)  and 
benefit  (number  and  percent  of  low-  and 
moderate-income  persons  served).  The 
use  of  these  factors  as  they  are  currently 
structured  has  not  been  well  accepted 
because  of  problems  such  as  (1)  the 
statistics  for  need  often  are  inaccurate 
or  not  available;  (2)  large'Tribes  are  at  a 
disadvantage  with  respect  to  percentage 
calculations,  while  small  Tribes  are 
disadvantaged  by  the  use  of  absolute 
numbers;  (3)  the  need  data  are  usually 
out  of  date;  and  (4)  the  needs  among  the 
Indian  population  are  so  great  that  to 
distinguish  among  projects  on  this  basis 
makes  little  sense.  This  proposal  would 
establish  a  threshold;(i(hereby  all 
applicants  would  be  required  to  show 
that,  at  a  minimum,  51  percent  of  the 
beneficiaries  of  each  project  would  be 
low-  and  moderate-income  persons. 
Additional  levels  of  benefit  are  included 
in  some  categories,  beyond  the  51 
percent  level,  as  quality  considerations. 

The  current  system  allows  Field 
Officers,  in  consultation  with  eligible 
applicants,  to  establish  impact  factors. 
This  has,  in  practice,  generally  led  to  the 
development  of  a  narrow  range  of 
factors  that  has  limited  the  flexibility  of 
applicants  to  deal  with  their  most 
pressing  problems  in  a  manner  designed 
to  meet  their  Tribal  objectives.  This 
proposal  allows  a  Field  Office,  in 
consultation  with  eligible  applicants,  to 
continue  to  establish  impact  factors,  but 
mandates  a  more  flexible  approach, 
particularly  in  rehabilitation  and 
economic  develolpment.  to  allow  Tribes 
more  opportunity  to  focus  on  their 
primary  objectives.  The  introduction  of 
additional  impact  factors  by  a  Field 
Office  must  not  result  in  the  system's 
becoming  more  restrictive.  The  rule 
contemplates  that  new  factors  would  be 
introduced  without  additional  regulatory 
changes  being  required.  This  flexibility 
would  allow  the  system  to  grow  as 
projects  become  more  complex  and 
sophisticated,  and  will  encourage  and 
facilitate  Tribal  self-determination. 

Under  the  current  system  each  Field 
Office,  in  consultation  with  the  Tribes, 
develops  quality  factors  and  measures 
each  year.  These  factors  and  their 
predecessors,  which  addressed  quality 


concerns,  were  subject  to  the  greatest 
change  annually  and  often  reflected 
attempts  to  deal  with  specific  types  of 
problems  or  concerns.  Thus,  each  year 
the  focus  of  the  application  needed  to 
change  to  address  new  factors.  This 
proposal  would  fix  the  quality  factors  to 
cover  six  major  areas  for  each  project 
category.  Field  Offices,  in  consultation 
with  eligible  applicants,  would  continue 
to  establish  the  measures  to  be  used 
each  year.  Thus,  over  time  the  measures 
could  become  more  sophisticated  as  the 
skills  in  developing  projects  increased. 
This  would  allow  Tribes  to  focus  on  the 
same  major  areas  each  year  and  to 
become  skilled  in  dealing  with  them. 
The  quality  factors  proposed  represent 
indications  of  the  potential  success  of  a 
project,  its  cost  effectiveness,  and 
related  benefits  that  will  accure  to  a 
tribe. 

For  simplicity,  three  project  categories 
are  proposed.  However,  these  categories 
may  be  subdivided  to  accommodate 
regional  differences  or  preferences.  For 
example,  Community  Facilities  and 
Services,  which  is  presented  as  a  single 
category,  may  be  subdivided  into  two 
categories.  Economic  Development 
could  have  as  subsidiary  categories 
Subsistence  Development  or  Energy 
Development,  or  both.  Thus,  the  actual 
number  of  categories  to  be  used  by  a 
Field  Office  would  be  determined  by 
that  Office  in  consultation  with  eligible 
program  applicants. 

The  weighting  in  the  system  is 
proposed  at  40  percent  for  impact 
factors  and  60  percent  for  quality 
factors.  "Impact"  primarily  represents  a 
level  of  need  and  a  primary  approach  to 
the  problem  that  is  deemed  necessary  in 
undertaking  and  solving  a  problem. 
Thus,  all  applicants  should  be  expected 
to  direct  their  efforts  to  achieving 
maximum  scores  and  should  be  able  to 
do  so.  "Quality"  measures  how  well  the 
job  will  be  carried  out  and)how  much 
will  be  accomplished  for  the  level  of 
Federal  investment  made.  Since  it  is  in 
the  quality  area  that  the  greatest 
differences  are  expected,  it  has  been 
assigned  the  greatest  weight. 

Finally,  provision  is  made  for  waiver 
or  modification  of  specific  factors  where 
their  use  would  result  in  hardship  or 
produce  negative  results  for  all 
applicants  in  the  same  jurisdiction. 

This  proposal  reflects  some  dramatic 
changes  in  the  current  system  and 
represents  a  major  shift  to  allow  more 
Tribal  flexibility  and  self-determination. 
It  builds  upon  and  retains  all  the 
positive  aspects  of  the  current  system 
and  adds  new  optional  approaches  for 
project  development.  Quality  factors  are 
those  that  have  been  used  in  the  past 
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and  found  to  be  effective  and  are 
presented  in  a  manner  that  will  allow 
use  of  many  existing  measures.  For  the 
most  part,  the  impact  and  quality  factors 
currently  in  use  can  easily  be 
incorporated  into  the  new  framework. 
Thus,  learning  the  new  system  will  be 
simple  since  so  many  facets  of  the  old 
system  have  been  retained.  Finally,  the 
proposal  strengthens  Tribal  involvement 
through  the  consultation  process. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has' 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50,  which 
implement  section  102(2){C)  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  during  regular  business  hours 
in  the  Office  of  the  Rules  Docket  Clerk. 
Room  10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  D.C.  20410. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291  on  Federal 
regulations  issued  on  February  17, 1981. 
Analysis  of  the  rule  indicates  that  it 
does  not  (1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State  or  local  governmental 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
"based  enterprises  in  domestic  or  export 
markets. 

In  accordance  with  the  provisions  of  5 
U.S.C.  605(b)  (the  Regulatory  Flexibility 
Act),  the  Undersigned  hereby  certifies 
that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule 
broadens  the  rating  system  by  Including 
more  impact  factors  and  simplifies  it  by 
eliminating  nted  and  benefit  factors  and 
limiting  the  number  of  quality  factors. 
The  new  rating  system  would  ensure  a 
more  uniform  approach  with  more 
opportunities  for  Indian  Tribes  and 
Alaskan  Native  Villages  to  pursue  their 
highest  priority  objectives  without 
having  a  significant  adverse  economic 
impact  on  these  entities. 

This  rule  is  listed  as  item  193,  RIN 
2506-AA33  (CPD-5-83)  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  April  29, 1985 
(50  FR  17288, 17330)  under  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act. 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  14.223. 


List  of  Subjects  in  24  CFR  Part  571 

Community  development  block  grants. 
Grant  programs — Housing  and 
Community  development.  Grant 
programs — Indians.  Indians. 

Accordingly,  the  Department  proposes 
to  amend  24  CFR  Part  571  as  follows: 

PART  571 -COMMUNITY 
DEVELOPMENT  BLOCK  GRANTS  FOR 
INDIAN  TRIBES  AND  ALASKAN 
NATIVE  VILLAGES 

1.  The  authority  citation  for  Part  571 
would  be  revised  to  read  as  follows: 

Authority:  Title  I  of  the  Housing  and 
Community  Development  Act  of  1974.  42 
U.S.C.  5301-5320:  Section  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d]). 

2.  Section  571.302  is  amended  by 
adding  a  new  paragraph  (a)(3)  and  by 
revising  paragraph  (c)  to  read  as 
follows: 

§571.302    Selection  process. 

(a)  *  *  * 

(3)  Benefit.  The  applicant's  project 
proposes  that  at  least  51  percent  of  the 
persons  benefitting  from  the  project  are 
of  low-  and  moderate-income.  If 
available  data,  in  the  judgment  of  the 
Field  Office,  indicate  that  less  than  51 
percent  of  the  intended  beneficiaries  of 
the  proposed  project  are  low-  and 
moderate-income  persons,  the  Field 
Office  shall  determine  that  the  applicant 
has  not  met  this  threshold  requirement 
and  reject  the  project  from  further 
consideration. 
•        ♦        «        *        « 

(c)  Application  rating  system. 

(1)  Applications  that  meet  the 
threshold  requirements  established  in 
paragraph  (a)  of  this  section  will  be 
rated  competitively  within  each  Field 
Office's  jurisdiction.  Field  Offices  may 
conduct  competitions  among  Tribes  on 
the  basis  of  size. 

(2)  All  projects  will  be  rated  on  the 
basis  of  their  impact  on  the  community 
development  need  identified  and  the 
quality  of  the  proposed  project.  The 
specific  measures,  numbers, 
percentages,  and  definitions  to  be  used 
for  the  Impact  and  Quality  factors 
identified  in  this  section  are  to  be 
developed  by  each  Field  Office.  Each  of 
the  categories  may  be  subdivided  into 
two  or  more  subcategories  better  to  deal 
with  project  ratings  if  a  Field  Office 
finds  it  desirable. 

(3)  The  maximum  value  of  the  Impact 
factors  described  in  this  section  shall  be 
40  percent,  and  the  Quality  factors  shall 
be  worth  a  total  of  60  percent. 

(4)  Rating  categories. 

(i)  Housing  related  categories. 


(A)  Housing  rehabilitation. 
[1]  Impact  factors. 

(/)  Maximum  points  will  be  awarded 
to  those  projects  that  propose  to  use  a 
larger  portion  of  the  construction  funds 
to  rehabilitate  homes  to  a  standard 
condition,  with  the  balance  of  the  funds 
to  be  used  for  another  housing-related 
purpose,  or  to  projects  that  propose  to 
implement  a  housing  assistance  strategy 
that  identifies  how  housing  needs  are  to 
be  addressed  and  how,  over  time,  homes 
to  be  assisted  will  be  brought  up  to  a 
standard  condition  or  replaced.  The 
evaluation  of  the  effectiveness  of  a 
housing  assistance  strategy  as  an 
alternative  to  a  project  proposing  to  use 
most  funds  for  rehabilitation  will  be 
based  on  criteria  established  through 
the  consultation  process  required  by 
§  571.6. 

(/'/]  Lesser  points  will  be  awarded  to 
those  projects  that  propose  to  use  a 
smaller  portion  of  the  construction  funds 
to  rehabilitate  homes  to  a  standard 
condition,  with  the  balance  to  be  used 
for  another  housing-related  purpose. 

[Hi)  The  fewest  points  will  be 
awarded  to  those  projects  that  propose 
to  use  the  smallest  portion  of  the 
construction  funds,  as  compared  to  the 
allocations  under  either  paragraph 
(4)(i)(A)(7)  (/)  or  (//),  to  rehabilitate 
homes  to  a  standard  condition,  with  the 
balance  to  be  used  for  another  housing- 
related  purpose. 

(2)  Quality  factors.  Points  will  be 
awarded  for  each  of  the  following 
quality  factors  that  is  met.  Whether 

(i)  The  project  has  the  highest  priority 
among  the  projects  submitted  by  that 
Tribe. 

[ii)  Adopted  policies  are  in  place  to 
guide  the  administration  of  the  program. 

[Hi]  Adopted  housing  standards  exist 
with  regard  to  which  houses  can  be 
rehabilitated  and  what  constitutes 
standard  condition. 

(iv)  Energy  conservation.  Tribal 
contribution,  or  secondary  benefit  from 
the  rehabilitation  project  is  provided. 

[v]  Extraordinary  low-  and  moderate- 
income  benefit  is  provided  by  the 
project. 

(vi)  The  proposed  rehabilitation 
program  reduces  the  cost  of 
rehabilitation  activities,  or  the  program 
establishes  a  maintenance  pohcy  to 
protect  the  investment  made  in  the 
housing  units  assisted. 

(B)  Land  to  support  new  housing. 
[1]  Impact  Factors. 

(y)  Maximum  points  will  be  awarded 
for  land  acquisition  to  those  projects 
that  have  no  land  or  no  suitable  land  for 
the  construction  of  housing  along  with 
housing  amenities. 
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[if]  Lesser  points  will  be  awarded  to 
those  projects  that  have  land  that  is 
suitable  for  the  construction  of  housing 
along  with  housing  amenities,  but  such 
land  is  officially  dedicated  to  another 
purpose. 

(///■)  The  fewest  points  will  be 
awarded  to  those  projects  for  the 
acquisition  of  additional  land  to 
construct  housing  amenities  only  for 
existing  housing. 

[2]  Quality  factors.  Points  will  be 
awarded  for  each  of  the  following 
quality  factors  that  is  met.  Whether 

[f]  The  project  has  the  highest  priority 
among  the  projects  submitted  by  that 
Tribe. 

[if]  The  land  to  be  acquired  is  suitable 
for  housing. 

[iii)  The  Housing  Authority  or  Tribe, 
or  both,  have  agreed  to  use  the  land  to 
be  acquired. 

[iv]  Housing  resources  have  been 
committed  to  construct  the  housing,  or 
will  be  committed  by  the  Field  Office  or 
other  organization  at  the  time  of 
approval. 

[v]  Support  services  are  or  will  be 
made  available  and  families  are  willing 
to  relocate  to  the  new  location. 

[vi]  Land  can  be  taken  into  trust;  or  a 
provision  has  been  made  for  taxes  and 
fees. 

(ii)  Community  facilities/services 
category. 

(A)  Impact  factors. 

(7)  Maximum  points  will  be  awarded 
to  those  projects  that  propose  to  provide 
a  facility  or  service  that  is  not  available 
from  sources  either  within  or  outside  the 
community  or  reservation,  and  no 
functioning  facility  or  service  currently 
exists. 

[2]  Lesser  points  will  be  awarded  to 
those  projects  that  propose  to  provide  a 
facility  or  service  that  is  not  available 
from  sources  either  within  or  outside  the 
community  or  reservation,  and  the 
current  facility  or  service  no  longer 
functions  in  a  reliable  manner. 

(J)  The  fewest  points  will  be  awarded 
to  those  projects  that  propose  to  expand 
or  improve  an  existing  facility  or  service 
to  enhance  the  provision  of  current  or 
future  services. 

(B)  Quality  factors.  Points  will  be 
awarded  for  each  of  the  following 
quality  factors  that  is  met.  Whether 

[1]  The  project  has  the  highest  priority 
among  the  projects  submitted  by  that 
Tribe. 

[2)  The  facility  will  address  a  serious 
health  and  safety  problem. 

(J)  The  facility  will  be  shared  with 
other  communities  or  Tribes;  or  other 
funds  will  be  contributed  in  support  of 
the  facility;  or  a  secondary  l)enefit  will 
result  from  the  construction  of  the 


facility;  or  the  facility  will  serve  multiple 
purposes. 

[4]  A  maintenance  plan  has  been 
prepared  which  includes  an  adequate 
fund  for  future  replacements,  and  a 
funding  source  has  been  identified  to 
assure  that  the  facility  will  be  properly 
maintained. 

(5)  The  design,  scale  and  costs  of  the 
facility  and  the  equipment  proposed  are 
appropriate  to  the  need. 

[6]  Extraordinary  low  and  moderate 
income  benefit  is  provided  by  the 
project. 

(iii)  Economic  development  category. 

(A)  Impact  factors. 

(7)  Maximum  points  will  be  awarded 
to  those  projects  that  propose  an 
enterprise  that  [i)  over  its  economic  life 
will  have  a  rate  of  return  that  is  equal  to 
or  greater  than  that  which  has  been 
fixed  by  the  Field  Office,  or  a  cost- 
benefit  ratio  greater  than  one  on 
publicly  oriented  projects;  [ii]  over  its 
economic  life  the  enterprise  will  have  a 
rate  of  return  that  is  equal  to  or  greater 
than  that  which  has  been  fixed  by  the 
Field  Office,  and  will  result  in  the 
creation  of  a  certain  number  of  jobs  (the 
number  of  jobs  will  be  determined  by 
the  Field  Office  after  consultation  with 
the  Tribe);  or  [iii]  over  its  economic  life 
the  enterprise  will  have  a  cost  benefit 
ratio  greater  than  one  and  provide  a 
product,  service  or  resource  not 
otherwise  available,  or  provide  it  at  a 
significant  lower  cost 

[2]  Lesser  points  will  be  awarded  to 
those  projects  that  propose  an  enterprise 
that,  over  its  economic  life,  will  have  a 
rate  of  return  that  is  less  than  the  rate  of 
return  in  pargraph  (iii)(A)(7)(;'). 

[3]  The  fewest  points  will  be  awarded 
to  those  projects  that  propose  an 
enterprise  that,  over  its  economic  life, 
will  have  a  rate  of  return  that  is  less 
than  the  rate  of  return  in  paragraph 
(iii)(A)(2). 

[4]  No  points  will  be  awarded  to  a 
project  that  will  have  a  rate  of  return 
below  the  minimum  threshold 
established  by  the  Field  Office. 

(B)  Quahty  factors.  Points  will  be 
awarded  for  each  of  the  following 
quality  factors  that  is  met.  Whether 

(/)  The  project  has  the  highest  priority 
among  the  projects  submitted  by  that 
Tribe. 

[2]  The  cost  per  job  is  less  than  a 
dollar  amount  determined  by  the  Field 
Office. 

(3)  The  percent  of  the  grant  leveraged 
by  other  resources  is  more  than  the 
appropriate  percentage  determined  by 
the  Field  Office. 

[4]  The  project  meets  the  standards  of 
quality  for  the  type  of  project  proposed. 

(5)  A  legally  accountable  Tribal 
business  management  mechanism  exists 


for  completion  and  operation  of  the 
project. 

[6]  The  project  has  an  assured  market; 
or  will  utilize  special  skills  of  members;, 
or  will  provide  multiple  benefits. 

(5)  Individual  factors  may  be  waived 
or  modified  by  the  Secretary  when  the 
application  of  such  a  factor  would  result 
in  a  hardship  for  applicants  to  address, 
or  would  bring  about  a  result  that  is  not 
consistent  with  the  needs  of  the 
applicants  in  that  Field  Office's 
jurisdiction. 

(6)  Additional  impact  factors  may  be 
added  in  order  to  expand  Tribal 
opportunities  for  dealing  with  problems 
or  meeting  local  needs,  after 
consultation  with  eligible  applicants  and 
subject  to  the  approval  of  the  Secretary. 
New  impact  factors  cannot  replace  the 
existing  factors,  and  the  weight  assigned 
to  the  Impact  category  shall  remain  the 
same  for  new  and  existing  factors. 
Quality  factors  may  also  be  added  or 
modified  when  new  impact  factors  are 
proposed. 

(7)  The  formula  for  calculating  points 
for  the  above  factors  will  be  developed 
by  the  Field  Office  in  consultation  with 
eligible  applicants.  In  no  case  may  these 
calculations  change  the  overall 
percentage  values  of  the  Impact  and 
Quality  factors  (40  and  60  percent, 
respectively,  of  total  points  awarded). 

Dated:  July  8, 1985. 
DuBois  L  GUHnn. 

Acting  General  Deputy  Assistant  Secretary 
for  Community  Planning  and  Development 
[FR  Doc.  85-18026  Filed  7-31-85:  8:45  am] 

MLUNQ  COOC  4310-2*-ll 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISStON 

29  CFR  Part  1602 

Records  and  Reports:  Local  Union 
Equal  Employment  Opportunity 
Reports  (EEO-3) 

AQENCV:  Equal  Employment  Opportunity 

Commission. 


ACTION:  Proposed  rule. 


summary:  The  Equal  Employment 
Opportunity  Commission  is  proposing 
an  amendment  to  its  reporting 
regulations  that  cover  unlawful 
employment  practices  by  local  unions. 
The  proposed  amendments  would 
reduce  the  filing  requirements  from  once 
a  year  to  once  every  two  years  for  these 
unions.  This  change  is  intended  to 
reduce  the  reporting  burden  on  local 
unions.  This  action  is  consistent  with 
the  goal  of  the  Paperwork  Reduction  Act 
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to  minimize  the  federal  paperwork 
burden. 

DATE  Written  comments  must  be 
received  on  or  before  September  30. 
1985.  The  Commission  proposes  to 
consider  comments  for  a  period  of  at 
least  10  days. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
regarding  the  revisions  to  Cynthia 
Matthews,  Executive  Officer,  Equal 
Employment  Opportunity  Commission. 
2401  E  Street.  NW..  Washington.  D.C. 
20507.  Copies  of  the  comments 
submitted  by  the  public  will  be  . 
available  for  review  at  the  EEOC 
Library.  Room  242,  EEOC.  2401  E  Street 
NW..  Washington.  D.C.  20507,  between 
the  hours  of  9:30  a.m.  and  5:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 

Joachim  Neckere.  Director.  Survey 
Division,  phone:  (703)  756-6020. 
SUPPLEMENTARY  INFORMATION:  Section 
709(c)  of  Tide  VU  of  the  Civil  Rights  Act 
of  1964.  42  U.S.C.  2000e-8(c).  requires 
employers  to  make  and  keep  records 
relevant  to  a  determination  of  whether 
unlawful  employment  practices  have 
been  or  are  being  committed  and  to 
make  reports  therefrom  as  required  by 
the  Equal  Employment  Opportunity 
Commission.  Accordingly,  the 
Commission  has  issued  regulations 
which  set  forth  the  reporting 
requirements  for  various  kinds  of 
employers.  Local  unions  in  their 
capacity  as  employers  have  been 
required  to  submit  annual  reports  to  the 
EEOC.  The  Commission's  experience 
with  the  use  of  local  union  reports 
indicates  that  a  biennial  collection  of 
this  information  will  adequately  serve 
the  Commission's  needs  and  purposes 
for  collecting  the  data.  The  change  to 
biennial  reporting  is  intended  to  reduce 
the  reporting  burden  on  local  unions. 
This  action  is  consistent  with  the  goal  of 
the  Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq.,  to  minimize  the 
federal  paperwork  burden.  If  this 
proposal  is  implemented,  the 
Commission  would  require  affected 
unions  to  file  reports  every  other  year 
thus  substantially  reducing  the  reporting 
burden.  Note,  however,  that  the 
recordkeeping  requirements  of  §  1602.27 
remain  unchanged. 

Since  the  decreased  reporting 
requirement  will  not  prejudice  but  will 
benefit  local  unions,  the  Commission 
concludes  that  a  formal  public  hearing  is 
not  necessary. 

This  regulation  has  been  reviewed  in 
accordance  with  Executive  order  12291. 
It  does  not  require  a  regulatory  impact 
analysis  under  Section  3  of  that  Order. 

Similarly,  the  Commission  certifies 
under  5  U.S.C.  3605(b).  enacted  by  the 


Regulatory  Flexibility  Act  (Pub.  L.  96- 
354).  that  this  rule  will  not  result  in  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Therefore,  a 
regulatory  flexibility  analysis  is  not 
required. 

List  of  Subjects  in  29  CFR  Part  1602 

'  Equal  employment  opportunity. 
Reporting  and  recordkeeping 
requirements. 

OMB  Control  Numtwr  3047-0006 

The  proposed  regulation  appears 
below. 

By  virtue  of  the  authority  vested  in  the 
Commission  imder  section  709(c)  of  Title 
VII  of  the  Civil  Rights  Act  of  1964,  42 
U.S.C.  2000e-8(c).  the  Equal  Employment 
Opportunity  Commission  hereby 
publishes  the  following  proposed  ,, 
amendment  to  §  1602.22  of  its 
regulations  on  Recordkeeping  and 
Reports  at  Title  29  of  The  Code  of 
Federal  Regulations. 

Signed  at  Washington.  D.C.  this  5th  day  of 
July  1985. 

For  the  Commission. 

Clarence  Thomas. 

Chairman. 

Part  1602  is  proposed  to  be  amended 
as  follows: 

1.  The  authority  citation  for  Part  1602 
continues  to  read  as  follows: 

Authorities:  Sees.  709,  713,  78  Stat.  263,  265; 
42  U.S.C.  2000e-8.  2000e-12,  unless  otherwise 
noted. 

2.  Section  1602.22  is  revised  to  read: 

§  1602.22    Requirements  for  filing  and 
preserving  copy  of  report 

On  or  before  December  31, 1986.  and 
biennially  thereafter,  every  labor 
organization  subject  to  Title  VII  of  the 
Civil  Rights  Act  of  1964,  as  amended, 
shall  file  with  the  Commission  or  its 
delegate  an  executed  copy  of  Local 
Union  Report  EEO-3  in  conformity  with 
the  directions  set  forth  in  the  form  and 
accompanying  instructions,  provided 
that  the  labor  organization  has  100  or 
more  members  at  any  time  during  the  12 
months  preceding  the  due  date  of  the 
report,  and  is  a  "local- union"  (as  that 
term  is  commonly  understood)  or  an 
independent  or  unaffiliated  union.  Labor 
organizations  required  to  report  are 
those  which  perform,  in  a  specific 
jurisdiction,  the  functions  ordinarily 
performed  by  a  local  union,  whether  or 
not  they  are  so  designated.  Every  local 
union  or  a  labor  organization  acting  in 
its  behalf,  shall  retain  at  all  times  among 
the  records  maintained  in  the  ordinary 
course  of  its  affairs  a  copy  of  the  most 
recent  report  filed,  and  shall  make  the 
same  available  if  requested  by  an 
officer,  agent,  or  employee  of  the 


Commission  under  the  authority  of 
section  710  of  Title  VII.  It  is  the 
responsibility  of  all  persons  required  to 
file  to  obtain  from  the  Commission  or  its 
delegate  necessary  supplies  of  the  form. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3047-0006) 

(FR  Doc.  85-18002  Filed  7-31-85:  8:45  am] 

eaUNG  CODE  6570-OS-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcefnent 

30  CFR  Part  785 

Surface  Coal  Mining  and  Reclamation 
Operations;  Requirements  for  Permits 
for  Special  Categories  of  Mining;  Coal 
Preparation  Plants 

Correction 

In  FR  Doc.  85-16377  beginning  on  page 
28180  in  the  issue  of  Wednesday,  July 
10, 1985,  make  the  following  corrections: 

1.  On  page  28183.  third  column,  in 

S  785.21(d)(1).  fourth  line.  "May  10. 1985" 
should  have  read  "May  10. 1986". 

2.  On  page  28184.  first  column,  in 

S  785.21(e).  seventh  line.  "May  10. 1985" 
should  have  read  "May  10, 1986". 

BIUJNG  CODE  ISOS-OI-M 


DEPARTMENT  OF  TRANSPORTATKMI 
Coast  Guard 
33  CFR  Part  110 
[CGD3-85-02] 

Special  Anchorage  Area;  Lake 
Champlain,  Charlotte,  VT 

agency:  Coast  Guard.  DOT. 
ACTION:  Notice  of  Proposed  Rule 
Making. 

summary:  The  Coast  Guard  is 
considering  a  proposal  to  establish  a  ■ 
special  anchorage  area  in  Lake 
Champlain  east  of  Thompson's  Point 
Charlotte.  Vermont.  There  is  no  special 
anchorage  area  off  the  Vermont  shore 
from  Whitehall,  N.Y.  to  Shelburne  Bay 
near  Burlington  Vt.  This  area  is  well 
away  from  the  navigational  channel  and 
not  within  the  normal  area  of 
recreational  navigation  due  to  its 
position  in  a  cove  between  Thompsons 
and  Williams  Points.  The  establishment 
of  this  special  anchorage  area  should 
not  create  any  safety,  security  or 
environmental  hazards.  The  proposal 
would  enhance  navigational  safety  by 
alerting,  through  depiction  on 
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appropriate  nautical  charts,  transiting 
vessels  that  anlighted  vessels  or  vessels 
not  sounding  fog  signals  may  be  present 
in  the  anchorage. 

DATE:  Comments  must  be  received  on  or 
before  September  16.  1985. 
AOOftessES:  Comments  should  be 
mailed  to  Commander,  Coast  Guard 
Group  New  York,  Bldg.  109.  Governors 
Island.  New  York,  N.Y.  10004.  The 
conunents  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  at 
the  Vessel  Movement  Office.  Bi^g.  109. 
Governors  Island.  New  York.  Normal 
office  hours  are  between  8:00  a.m.  and 
4:30  p.m..  Monday  through  Friday. 
except  holidays.  Comments  may  also  be 
hand  delivered  to  this  address. 

FOR  RMrrMER  INFORMATKHI  CONTACT: 
Lieutenant  Junior  Grade  M.  P.  O'Malley. 
Vessel  Movement  Officer,  Commander, 
Coast  Guard  Group  New  York,  at  (212) 
668-7933. 

SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  this  rule  making  by 
submitting  written  views,  data,  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
(CGD3-a5-02)  and  the  specific  section  of 
the  proposal  to  which  their  comments 
apply,  and  give  reasons  for  each 
comment  Receipt  of  comments  will  be 
acknowledged  if  a  stamped,  self- 
addressed  postcard  or  envelope  is 
enclosed. 

The  regulations  may  be  changed  in 
light  of  comments  received.  All 
comments  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  final  action  is  taken 
on  this  proposal.  No  public  hearing  is 
planned,  but  one  may  be  held  if  written 
requests  for  a  hearing  are  received  and 
it  is  determined  that  the  opportunity  to 
make  oral  presentations  will  aid  the 
rulemaking  process. 

Drafting  Informatian 

The  drafters  of  this  notice  are  LT]G 
M.P.  O'Malley,  Project  Officer,  Coast 
Guard  Group  New  York  and  Mrs.  M.A. 
Arisman,  Project  Attorney,  Third  Coast 
Guard  District  Legal  Office. 

Discussion  of  Proposed  Regulations 

The  area  proposed  for  designation  as 
a  special  anchorage  lies  in  an  area  south 
of  Thompsons  Point  Charlotte.  Vermont. 
This  is  an  area  of  heavy  recreational 
boating  concentration  and  the  area 
proposed  for  designation  has  been  used 
as  an  anchorage  for  small  boats  for 
several  years. 

This  rule  would  allow  anchoring  of 
small  boats  (vessels  under  65  feet  in 


length)  without  requiring  them  to  display 
anchor  lights  or  sound  fog  signals.  It  is 
anticipated  that  approximately  75 
vessels  will  use  this  area  at  any  given 
time.  The  area  is  well  away  from  the 
navigable  channel  and  is  located  where 
general  navigation  will  not  endanger  or 
be  endangered  by  unlighted  vessels.  The 
area  would  be  open  to  the  general  public 
with  access  available  at  Point  May 
Marina  on  Thompsons  Point  The 
marina  has  a  launch  ramp  and  travel  lift 
as  well  as  parking  facilities. 

Economic  Assessment  and  Cartificatioii 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR 11034; 
February  28. 1979).  The  economic  impact 
of  this  proposal  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  Establishment  of  this 
proposed  Special  Anchorage  Areaywill 
not  require  dredging  or  result  in 
increased  cost  to  any  segment  of  the 
public.  Intact  it  may  attract  additional 
recreational  boaters  to  the  area  which 
would  have  a  favorable  economic 
impact  in  commercial  facihties 
providing  services  to  these  boaters. 

Since  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  subjects  in  S3  CFR  Fart  110 

Anchorage  Grounds. 
Proposed  Regulations: 

PART  110— [AMENDED] 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  110 
of  Title  33.  Code  of  Federal  Regulations 
as  follows: 

1.  The  authority  citation  for  Part  110 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  471.  2030.  2035  and 
2071.  49  CFR  1.48  and  13  CFR  1.05-l(g). 

2.  In  §  110.8,  paragraph  (g)  is  added  to 
read  as  follows: 

9110^.    Lake  Champ«ain,  N.Y.  and  Vt 
•         •         *         •         « 

(g)  Charlotte,  Vt.  An  area  shoreward 
of  a  line  bearing  080  T  from  44*l6'12"  N.. 
73*17'18"  W..  on  Thompson's  Point  to 
44*16'16"  N..  73'16'40"  W..  on  William's 
Point. 


Dated;  July  18. 1985. 
Pj\.Yort, 

Vice  Admiral  U.S.  Coast  Guard,  Commander, 
Third  Coast  Guard  District 
[FR  Doc.  85-18249.  Fiied  7-31-85;  8:45  am] 
MUJNQ  COOC  4tie-14-« 


33  CFR  Pari  165 

[COTP  LA/LB-SS-Ot] 

Safety  Zone,  Santa  Cruz  laland 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  propMised  rulemaking. 

summary:  This  regidation  is  exempt 
from  the  notice  and  comment  provisions 
of  5  U.S.C.  553  because  it  involves  a 
foreign  or  nriUtary  affairs  function  of  the 
United  States.  Nevertheless,  to 
accommodate  persons  who  may  be 
affected  by  the  regulation,  a  notice  and 
comment  period,  followed  by  Federal 
Register  publication,  will  be  provided. 
This  regulation  establishes  a  safety  zone 
in  the  vicinity  of  Santa  Cruz  Island. 
Tests  of  submerged  and  semi-submerged 
vessels  will  be  conducted  during  a  three 
month  period.  There  will  also  be 
placement  of  fixed  underwater  sound 
systems  making  transit  anchoring  or 
fishing  hazardous.  Limiting  access  to 
this  area  will  serve  to  protect  vessels 
and  sensitive  underwater  gear. 

DATES:  Comments  must  be  received  on 
or  before  September  3, 1985. 
ADDRESSES:  Comments  should  be 
mailed  to  Commanding  Officer,  U.S. 
Coast  Guard  Marine  Safety  Office,  Los 
Angeles/Long  Beach.  165  N.  Pico 
Avenue.  Long  Beach,  CA  90802. 

The  comments  urill  be  available  for 
inspection  and  copying  at  the  Port 
Operations  Department,  U.S.  Coast 
Guard  Marine  Safety  Office  Los 
Angeles/Long  Beach.  Normal  office 
hours  are  between  8:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday,  except 
holidays. 
FOR  FURTHER  INFORMATION  CONTACT 

Lieutenant  Commander  Thomas  Jenkins, 
U.S.  Coast  Guard,  U.S.  Coast  Guard 
Marine  Safety  Office,  Los  Angeles/Long 
Beach. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data,  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
(COTP  LA/LB-a5-08)  and  the  specific 
section  of  the  proposal  to  which  their 
comments  apply,  and  give  reasons  for 
each  comment.  Receipt  of  comments  will 
be  acknowledged  if  a  stamped  self- 
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addressed  poetcard  or  envelope  is 
enclosed. 

The  regulations  may  be  changed  in 
light  of  commentB  received.  All 
comments  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  final  action  is  taken 
on  this  proposal.  No  public  hearing  is 
plannei^ut  one  may  be  held  if  written 
requests  for  a  hearing  are  received  and 
it  is  determined  that  the  opportunity  to 
make  oral  presentations  will  aid  the 
rulemaking  process. 

Drafting  Infbnnation 

The  drafters  of  this  regulation  are 
Lieutenant  Commander  Thomas  Jenkins, 
U.S.  Coast  Guard,  project  officer,  Port 
Operations  Department.  U.S.  Coast 
Guard  Marine  Safety  Office,  Los 
Angeles/Long  Beach,  and  Lieutenant 
Joseph  R.  McFaul,  U.S.  Coast  Guard, 
project  attorney,  Eleventh  Coast  Guard 
District  Legal  Office. 

Discussion  of  Proposed  Reguladon 

At  intermittent  times  during  the 
months  of  September  through 
November,  tests  of  submerged  and  semi- 
submerged  vessels  will  take  place  in  the 
waters  off  of  Santa  Cruz  Island.  There 
will  be  suspended  hydrophone  arrays  in 
the  water  column  and  test  vessels  may 
not  be  visible,  making  transit  of  the  area 
hazardous  especially  at  night.  Tests  will 
be  conducted  as  meterological  and 
oceanographic  conditions  permit.  The 
area  will  be  patrolled  as  needed  by 
Coast  Guard  cutters  and  vessels 
approaching  the  safety  zone  should 
follow  the  directions  of  the  Coast  Guard 
cutter. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety,  Navigation 
(water),  Security  measures.  Vessels. 
Waterways. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  165 
of  Title  33,  Code  of  Federal  Regulations, 
by  adding  §  165.T1176  to  read  as 
follows: 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

(33  U.S.C.  11225  and  1"231;  50  U.S.C.  191:  49 
CFR  1.46  and  33  CFR  1.05-l(g),  6.04-1.  6.04-6 
and  16a5) 

2.  A  new  §  165.T1176  is  added  to  read 
as  follows: 

§165.11176    Santa  Cruz  Island 

(a)  A  safety  zone  is  estabHshed  to 
include  all  waters  enclosed  within  lines 
drawn  from  the  following  points: 
beginning  from  a  point  on  land  located 
approximately  at  Latitude  33-57.9  N, 
Longitude  119-42.6  W.  then  due  south  to 
a  point  on  the  territorial  sea  located 
approximately  at  Latitude  35-54.9  N, 


Longitude  119-42.6  W.  then  following 
the  limit  of  the  territorial  sea  in  an 
easterly  direction  to  a  point 
approximately  located  at  Latitude  33- 
56.2  N.  Longitude  119-34.5  W.  then  due 
north  to  a  point  on  land  located 
approximately  at  Latitude  33-59.2  N. 
Longitude  119-34.5  W.  then  returning 
along  the  shore  to  the  beginning  point. 

(b)  No  person  may  swim,  skin  dive  or 
scuba  dive  in  the  waters  within  the 
safety  zone. 

(c)  No  vessel  may  navigate,  transit, 
fish,  anchor  or  drift  in  the  waters  within 
the  safety  zone. 

(d)  Any  vessel  within  the  zone  shall 
follow  the  directions  of  the  patrolling 
Coast  Guard  cutter. 

(e)  This  regulation  is  effective  on 
September  3. 1985  and  remains 
continuously  in  force  until  Novranber  30. 
1985. 

(33  U.S.C  1225, 1231.  48  CFR  1.48;  and  33  CFR 

165.3) 

Dated:  July  15. 1983. 

LE.  Beaudin. 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port.  U.S.  Coast  Guard. 

(FR  Doc.  85-17097  Filed  7-31-85;  8:45  am] 

BIU.INQ  COOE  4«10-14-« 


POSTAL  SERVICC 
39  CFR  Part  10 

Proposed  ExpreM  Mail  international 
Service  to  tt)e  Bahamas  and  Qreec* 

agency:  Postal  Service. 
ACTION:  Proposed  rule. 

SUMMARY:  Pursuant  to  agreements  with 
the  postal  administrations  of  the 
Bahamas  and  Greece,  the  Postal  Service 
intends  to  begin  Express  Mail 
International  Service  with  these 
countries  at  postage  rates  indicated  in 
the  tables  below.  The  proposed  service 
is  scheduled  to  begin  on  October  6, 1985. 

DATE:  CommentB  must  be  received  on  or 
before  August  31. 1985. 

ADDRESS:  Written  comments  should  be 
directed  to  the  General  Manager.  Rate 
Development  Division.  Office  of  Rates. 
Rates  and  Classification  Department. 
U.S.  Postal  Service.  Washington.  D.C. 
20260-5350.  Copies  of  a"ll  written 
comments  will  be  available  for  public 
inspection  and  photocopying  between  9 
a.m.  and  4  p.m..  Monday  through  Friday, 
in  room  8620.  475  L'Enfant  Plaza  West. 
SW.,  Washington.  D.C.  20260-5350. 
FOR  FURTHER  INFORMATION  CONTACT 
Leon  W.  Perlinn.  [202]  245-4414. 

SUPPLEMENTARY  INFORMATION:  The 

International  Mail  Manual  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations.  39  CFR  10.1. 


Additions  to  the  manual  concerning  the 
proposed  new  services,  including  the 
rate  tables  reproduced  below,  will  be 
made  in  due  coiu^e.  Accordingly, 
although  39  U.S.C.  407  does  not  require 
advance  notice  and  the  opportunity  for 
submission  of  comments  on 
international  service,  and  the  provisions 
of  the  Administrative  Procedure  Act 
regarding  proposed  rulemaking  (5  U.S.C. 
553)  do  not  apply  (39  U.S.C.  410  (a)),  the 
Postal  Service  invites  interested  persons 
to  submit  written  data,  views  or 
arguments  concerning  the  proposed 
Express  Mail  International  Service  to 
the  Bahamas  and  Greece  at  the  rates 
indicated  in  the  table  below. 

Lists  of  Subjects  in  39<IFR  Part  10 

Foreign  relations. 
The  authority  citation  for  Part  It) 
continues  to  read  as  follows: 

Audmrity:  5  U.S.C  SB2(a).  30  U.S.a  401. 
404.407.408. 
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Greece  Express  Mail  Interna tional 
Service 
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ACTION:  Proposed  rule. 
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An  appropriate  amendment  to  39  CFR 
10.3  to  reflect  these  changes  will  be 
published  when  the  final  rule  is  adopted. 
W.  Allen  Sanders. 

Associate  Genera!  Counsel,  Office  of  General 

Law  and  Administration. 

(FR  Doc.  85-18-259  Filed  7-31-85;  8:45  am)    . 

BlUJNa  COOC  7710-t2-« 

DEPARTMENT  OF  COMMERCE 
National  Oceanic  and  Atmospheric 
Administration 
50  CFR  Part  228 
[Dociiet  No.  50707-51071 

Regulations  Governing  Small  Takes  of 
Marine  Mammals  Incidental  to 
Specified  Activities 
agency:  National  Marine  Fisheries 
Service  (NMFS).  NOA,  Commerce. 


SUMMARY:  NMFS  proposes  to  issue 
regulations  that  govern  the  taking  of 
small  numbers  of  non-depleted  seals 
and  sea  Hons  by  the  Department  of  the 
Air  Force  incidental  to  launches  of  the 
space  shuttle  from  Vandenberg  Air 
Force  Base  over  the  Northern  Channel 
Islands.  California  horn  1986  through 
1991.  The  Marine  Mammal  Protection 
Act  (MMPA)  requires  N'MFS  to  issue 
regulations  when  a  request  is  made  for  a 
small  take  of  marine  mammals  if  NMFS 
finds,  as  it  has  done  so.  that  the  taking 
will  have  a  negligible  impact  on  the 
species. 

DATES:  Comments  on  the  proposed 
regulations  must  be  received  on  or 
before  September  30, 1985. 

ADDRESS:  Comments  should  be 
addressed  to  the  Assistant 
Administrator  for  Fisheries.  National 
Marine  Fisheries  Service.  National 
Oceanic  and  Atmospheric 
Administration.  Department  of 
Commerce.  Washington.  D.C.  20235.  A 
copy  of  the  environmental  assessment 
for  this  rule  is  available  from  the  Office 
of  Protected  Species  and  Habitat 
Conservation  from  the  same  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Margaret  C.  Lorenz  (Protected  Species 
Division).  202-634-7529. 

SUPPLEMENTARY  INFORMATION: 

Background 

A 1981  amendment  to  the  Marine 
Mammal  Protection  Act  (MMPA)  directs 
the  Secretary  (either  Commerce  or 
Interior)  to  allow,  on  request  by  U.S. 
citizens  engaged  in  a  specifled  activity 
(other  than  commercial  fishing]  in  a 
specified  geographical  region,  the 
incidental,  but  not  intentional,  taking  of 
small  numbers  of  marine  mammals. 
Under  the  MMPA.  the  term  taking 
means  to  harass,  hunt,  capture  or  kill. 
Permission  may  be  granted  for  a  period 
of  five  years  or  less.  Taking  may  be 
allowed  only  if  the  species  is  not 
depleted,  and  if  the  Secretary,  after 
notice  and  opportunity  for  public 
comment,  finds  that  the  total  taking  will 
have  a  negligible  impact  on  the  species 
and  its  habitat  and  on  the  availability  of 
the  species  for  subsistence  uses. 
Regulations  must  be  issued  which 
include  permissible  methods  of  taking 
and  means  to  reduce  any  adverse 
impact  on  the  species  and  its  habitat. 
The  regulations  must  include  the 
monitoring  and  reporting  of  the  taking. 
General  regulations  implementing 
section  101(a)(5)  were  issued  by  NMFS 


on  May  18. 1982  (50  CFR  Part  228, 
Subpart  A),  and  they  include  the 
methods  for  making  the  request  and  the 
mechanism  for  allowing  the  taking  (by 
Letter  of  Authorization).  Among  other 
things.  Letters  of  Authorization  may 
specify  the  period  of  validity  and  any 
additional  terms  and  conditions 
appropriate  to  the  specific  request. 

After  receiving  a  request  from  the  Air 
Force  for  a  small  take  of  marine 
mammals  incidental  to  space  shuttle 
activities,  NMFS  published  a  notice  of 
receipt  of  request  for  rulemaking  and 
request  for  information  in  the  Federal 
Register  on  May  4. 1984.  and  placed 
legal  notices  in  the  Santa  Barbara 
California  News-Press,  the  Los  Angeles 
Times,  and  the  Ventura  California  Star 
Press  in  August  1984  requesting 
information  and  comments  from  the 
public  concerning  the  request.  The  only 
comments  received  were  from  the 
Marine  Mammal  Commission. 

Summary  of  Proposed  Specific 
Regulations 

Specific  regulations  are  proposed  to 
govern  the  incidental  taking  of  five 
species  of  seals  and  sea  lions  when  the 
space  shuttle  is  launched  by  the  U.S.  Air 
Force  from  Vandenberg  Air  Force  Base 
(VAFB),  California,  from  1986  through 
1991.  These  regulations  do  not  regulate 
or  restrict  space  shuttle  activities  but 
rather  the  taking  of  seals  and  sea  lions 
incidental  to  those  activities.  These 
regulations  are  proposed  based  on  a 
finding  that  space  shuttle  launches  from 
VAFB  over  the  Northern  Channel 
Islands  ofl'  the  coast  of  California  over 
the  next  five  years  may  involve  the 
taking  (by  harassment]  of  small  numbers 
of  non-depleted  marine  mammals, 
specifically  California  sea  lions, 
northern  sea  lions,  northern  elephant 
seals,  harbor  seals,  and  northern  fur 
seals.  Further,  NMFS  believes  that  the 
total  impact  of  the  taking  will  have  a 
negligible  impact  on  the  species,  on  their 
habitat,  and  on  the  availability  of  these 
species  for  subsistence  uses. 

The  proposed  regulations  in  Subpart  C 
apply  only  to  space  shuttle  launches  and 
associated  activities  over  the  Northern 
Channel  Islands  off  the  coast  of 
southern  California  which  may  involve 
the  incidental  taking  of  small  numbers 
of  seals  and  sea  lions  for  the  period  1986 
through  1991.  All  activities  must  be 
conducted  in  a  manner  that  minimizes 
adverse  effects  on  the  five  species  of 
seals  and  sea  lions  (pinnipeds] 
authorized  to  be  taken  and  their  havitat. 
No  taking  will  be  authorized  during 
times  of  the  year  for  which  NMFS 
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cannot  determine  that  the  incidental 
taking  will  have  a  negligible  impact  on 
marine  mammals.  Currently.  NMFS 
cannot  determine  that  takings  resulting 
from  shuttle  launches  will  be  negligible 
during  the  most  sensitive  pupping  and 
breeding  seasons  on  San  Miguel,  the 
Northern  Channel  Island  that  will  be 
most  affected  by  the  shuttle  activities. 
The  proposed  regulations  require  the 
holder  of  the  Letter  of  Authorization  to 
cooperate  with  NMFS  and  any  other 
Federal,  state  or  local  agency  monitoring 
the  impacts  of  the  space  shuttle 
launches  on  these  species.  The 
regulations  require  that  the  pinniped 
populations  on  San  Miguel  Island  be 
monitored  before,  during,  and  after  the 
first  two  launches  that  produce  focused 
sonic  booms  over  the  Islands.  In 
addition,  a  report  must  be  submitted  to 
NMFS  within  90  days  after  any  launch 
that  produces  a  focused  sonic  boom 
over  the  Islands.  At  its  discretion.  NMFS 
will  place  an  observer  on  San  Miguel 
Island  to  monitor  the  impact  of  the  sonic 
boom  on  the  seals  and  sea  lions.  Under 
the  general  regulations  which  were 
issued  in  May  1982.  a  Letter  of 
Authorization  is  required  for  the 
Depariment  of  the  Air  Force  to  take 
marine  mammals  incidental  to  space 
shuttle  launches  over  the  Northern 
Channel  Islands.  Any  substantive 
changes  to  the  Letter  of  Authorization 
will  be  subject  to  public  review  unless 
NMFS  determines  that  an  emergency 
exists  which  necessitates  immediate 
action. 

Summary  of  Request  to  Allow  the 
Taking  of  Seals  and  Sea  Lions  Incidental 
to  Space  Shuttle  Launches 

On  May  9, 1983,  NMFS  received  a 
request  firom  the  Headquarters  Space 
Division,  Department  of  the  Air  Force, 
Los  Angeles,  California  to  allow  the 
taking  of  small  numbers  of  marine 
mammals  incidental  to  space  shuttle 
launches  from  VAFB.  Additional 
information  was  received  from  the  Air 
Force  on  November  8. 1983,  August  16. 

1984,  November  2a  1984.  and  March  5. 

1985.  The  taking  is  described  as 
infrequent,  incidental,  and  unintentional 
harassment  due  to  focused  sonic  booms 
generated  over  the  Northern  Channel 
Islands  when  the  space  shuttle  is 
launched  from  VAFB.  Launches  are 
expected  to  begin  no  earlier  than 
January  1986  and  continue  through  1994. 
Out  of  80  planned  launches,  a  maximum 
of  seven  are  predicted  to  occur  in 
trajectories  that  will  produce  focused 
sonic  booms  over  the  Northern  Channel 
Islands.  Focused  sonic  booms  occur 


when  the  space  shuttle  curves  toward 
the  horizontal,  and  its  sonic  boom  is 
focused  into  a  narrow  zone  of 
particularly  high  sound  pressure. 

The  Air  Force  requested  an 
authorization  to  potentially  harass  six 
species  of  pinnipeds  including  the 
harbor  seal  [Phoca  vitulina],  California 
sea  lion  [Zalophua  califomianus), 
northern  sea  lion  (Eumetopias  Jubatus), 
northern  elephant  seal  [Mirounga 
angusUrostria),  northern  fur  seal 
(Callorhinus  ursinus),  and  Guadalupe 
fur  seal  [Arctocephahs  townsendi). 
Since  NMFS  has  proposed  adding  the 
Guadalupe  fur  seal  as  a  threatened 
species  under  the  Endangered  Species 
Act  (ESA),  we  cannot  consider  allowing 
a  take  under  this  section  of  the  MMPA. 
Any  marine  mammal  listed  as 
threatened  or  endangered  under  the 
ESA  is  considered  depleted  under  the 
MMPA.  If  this  species  is  listed,  the  Air 
Force  will  need  to  consult  with  NMFS  to 
ensure  that  its  actions  are  not  likely  to 
jeopardize  the  species'  continued 
existence. 

The  Department  of  the  Air  Force 
prepared  a  Final  Environmental  Impact 
Statement  in  January  1978  and  a 
Supplement  to  the  Fmal  Environmental 
Impact  Statement  in  July  1983  for  the 
Space  Shuttle  Program  at  VAFB.  Also,  it 
has  prepared  a  plan  to  monitor  the 
affects  of  the  launches  on  the  seals  and 
sea  lions  on  San  Miguel  Island.  The 
information  required  by  50  CFR  228.24 
was  provided  by  the  Air  Force  in  its 
request. 

Description  of  Space  Shuttle  Launches 

Space  shatde  launches  are  expected 
to  begin  from  VAFB  in  eariy  1988  and 
continue  through  1994.  On  launch,  the 
shuttle  vehicle  will  produce  sonic  booms 
of  greater  magnitude  than  conventional 
supersonic  military  aircraft.  In  addition, 
when  the  vehicle  pitches  over  from 
vertical  to  horizontal  flight,  it  will  cause 
"focusing"  of  sonic  boom  energy  that 
could  potentially  result  in  overpressures 
of  up  to  10  psf  (pounds  per  square  foot) 
in  a  narrow  "focal  region."  This 
overpressure  of  10  psf  is  equal  to  1^.6 
decibels.  Although  most  launches  from 
VAFB  will  be  directed  over  the  open 
Pacific  Ocean,  a  few  (no  more  than  7) 
will  be  launched  at  an  angle  (150*  to 
180°)  that  will  place  them  in  a  path  over 
or  near  some  of  the  Northern  Channel 
Islands,  especially  San  Miguel.  When 
the  shutde  returns  to  VAFB,  it  is 
expected  to  produce  low  intensity  (0.5  to 
2  psf)  sonic  booms  over  some  of  the 
Northern  Channel  Islands.  Since  the 
noise  level  from  the  return  flights  is 


about  the  same  as  from  current 
supersonic  military  aircraft,  this 
proposed  ruling  is  concerned  only  witfi 
launches. 

The  Air  Force  contracted  field, 
laboratory,  and  literature  studies  to 
determine  the  potential  for  focused 
sonic  booms  to  adversely  affect  the 
mtirine  mammals  of  the  Northern 
Channel  Islands  and  the  Santa  Barbara 
Channel.  These  studies  concluded  that 
significant  adverse  impacts  on  the 
population  of  marine  mammals 
inhabiting  the  Channel  Islands  were 
unlikely  but  not  impossibe.  The  Air 
Force  has  developed  a  plan  to  monitor 
sound  pressure  levels  and  marine 
mammal  responses  to  shuttle  sonic 
booms  during  the  first  few  launches  over 
the  Channel  Islands  and  retimi  flights  to 
VAFB.  Part  of  the  monitoring  will  be  to 
verify  the  predictions  the  Air  Force  has 
made  that  the  impact  will  be  minimal 
and  to  modify  any  mitigating  measures, 
if  necessary,  to  make  them  more 
effective. 

Pinnipeds  of  tlie  Northern  Channel 
Islands 

The  Northern  Channel  blands  are  the 
above-surface  projections  of  a  western, 
largely  submarine  extension  of  the 
Santa  Monica  Mountains.  The  four 
islands  (also  called  the  Santa  Barbara 
Channel  Islands)  bom  west  to  east  are 
San  Miguel,  Santa  Rosa.  Santa  Cruz, 
and  Anacapa.  These  islands  lie  between 
11  and  28  miles  from  the  mainland  and 
together  comprise  about  200  square 
miles  of  land. 

In  1980,  San  Miguel  Santa  Rosa. 
Santa  Barbara,  Anacapa.  and  Santa 
Cruz  Islands  were  designated  as  the 
Channel  Islands  National  Park.  In  1980, 
the  six  nautical  miles  surrounding  San 
Miguel,  Santa  Rosa,  Anacapa,  Santa 
Cruz,  and  Santa  Barbara  Islands  w«re 
desi^ated  as  a  National  Marine 
Sanctuary  administered  by  NOAA.  Prior 
to  this.  San  Miguel  Island  was 
controlled  by  the  U.S.  Navy  and 
managed  by  the  U.S.  National  Park 
Service;  the  island  was  used  for  sheep 
ranching  from  the  mid-18908  to  the 
1920s. 

Since  the  Northern  Channel  Islands 
mark  the  southern  breeding  limit  of 
some  northern  cold-temperature  species 
of  mcuine  mammals  and  seabirds  and 
the  northern  limit  of  some  southern 
warm-temperate  species,  there  is  a 
diverse  group  of  animals  on  the  islands. 
Six  pinniped  species  inhabit  these 
islands  including  the  Guadalupe  fur  seal 
at  its  northern  limit  and  the  northern  fur 
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seal  and  the  northern  sea  lion  at  their 
southern  limit.  All  of  the  islands  are 
used  by  pinnipeds  for  some  purposes, 
but  most  of  the  breeding  and  pupping 
occurs  on  San  Miguel  Island.  At  some 
places  on  this  island  (Point  Bennett,  for 
example),  the  rookery  areas  of  all  Hve 


breeding  species  (the  Guadalupe  fur  seal 
has  not  established  a  breeding  colony 
on  the  Channel  Islands)  are  virtually 
side  by  side. 

Although  the  populations  of  most  of 
these  pinnipeds  were  severely  depleted 
by  hunting  in  the  latter  part  of  the 


nineteenth  century,  some  have 
recovered  in  recent  years.  NMFS 
estimates  that  10,000  to  25,000  seals  and 
sea  lions  may  haul  out  on  San  Miguel 
Island  at  different  seasons  of  the  year, 
and  the  breeding  and  pupping  months 
include  mid-December  through  July. 


Table  i .— Populatkx  Estimates  of  Seals  and  Sba  Lions 
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1.  Harbor  seal  (Phoca  vitulina). 
Harbor  seals  are  widely  dispersed  in  the 
Atlantic,  Arctic,  and  Pacific  Ocean 
basins.  The  Pacific  harbor  seal  ranges 
from  Baja  California  to  the  eastern 
Aleutian  Islands.  Although  harbor  seals 
are  generally  solitary  animals  when  at 
sea,  they  gather  at  feeding  sites  and  haul 
out  areas. 

Harbor  seals  feed  on  octopods.  squid 
and  a  variety  of  fish  including  herring, 
smelt,  salmon,  and  cod.  Harbor  seals 
may  live  up  to  40  years.  Eagles,  foxes, 
and  coyotes  prey  on  the  newborn  and 
young;  sharks,  killer  whales,  northern 
sea  lions,  bears,  and  walruses  prey  on 
the  older  animals. 

Harbor  seals  are  considered  abundant 
throughout  most  of  their  range. 
Populations  have  increased 
substantially  in  the  last  10  years. 
European  populations  are  estimated  at 
48,000  to  51,500  animals,  eastern  Canada 
at  20.000  to  30.000,  and  U.S.  Atlantic 
waters  at  10.000  to  15,000.  Between 
312,000  to  317,000  individuals  inhabit  the 
Pacific  Ocean  although  actual 
populations  in  this  region  may  be  higher. 

In  the  Southern  California  Bight,  the 
population  is  estimated  at  about  3,000 
animals.  On  San  Miguel  during  the 
breeding  seasons,  the  population 
estimate  is  about  1.000.  Numbers  are 
lowest  in  December,  increase  gradually 
from  February  to  June,  then  sharply 
decrease  again  to  a  minimum  in 
December.  Pups  are  bom  from  February 
through  May.  Pups  Hurse  for  about  4 
weeks:  nursing  extends  to  at  least  the 
end  of  May.  Breeding  activities  occur 
from  mid-April  to  mid-June. 

2.  Steller  (northern)  sea  lion 
(Eumetopias  jubatus).  Northern  sea 
lions  are  found  in  a  large  arc  over  the 
Pacific  including  the  Sea  of  Japan,  the 
Bering  Sea,  Aleutian  Islands,  Gulf  of 
Alaska  and  the  Channel  Islands  off 
California.  They  are  the  largest  eared 


seal;  the  average  weight  of  adult  males 
is  about  2.000  lbs.  and  adult  females 
about  660  lbs.  They  feed  on  a  wide 
variety  of  cephalopods  and  fish 
including  walleye,  pollock.  Pacific  code, 
herring,  shad,  and  lamprey.  Killer 
whales  sometimes  prey  on  sea  lions. 

The  Alaskan  population  is  estimated 
at  over  200,000  animals.  The  U.S.S.R. 
population  is  thought  to  be  between 
20.000  to  30,000.  The  British  Columbia 
population  is  about  5,000;  Oregon,  about 
2.000;  and  California,  about  3,000.  On 
San  Miguel,  the  estimated  population 
during  the  breeding  season  is  probably 
not  more  than  10  animals.  The  lowest 
numbers  occur  in  December-January; 
highest  numbers  occur  during  the 
summer.  Females  and  juveniles  may  be 
present  at  any  time  of  the  year.  Breeding 
occurs  from  late  May  through  August 
with  the  peak  number  of  pups  present  in 
early  July. 

3.  California  sea  lion  (Zalophus 
califomianus).  The  three  subspecies  of 
the  California  sea  lion  inhabit  the 
Pacific  Ocean  from  the  Galapagos 
Island  to  Baja  CaUfomia  to  British 
Columbia.  The  California  population 
breeds  along  the  Channel  Islands  and 
oceanic  islands  off  Mexico.  After  the 
breeding  season,  males  migrate  as  far 
north  as  Washington  and  British 
Columiba.  Females  and  juveniles 
frequent  the  coastal  waters  of  California 
and  Mexico.  Births  occur  from  mid-May 
through  early  July  off  California  and 
from  October  to  December  in  the 
Galapagos  Islands. 

In  the  wild,  this  species  feeds  both 
day  and  night  on  squid.  Pacific  whiting, 
sardines,  and  opaleye  fish.  Killer  whales 
and  sharks  prey  on  California  sea  lions. 

The  California  population  of  seal  lions 
numbers  about  74.000  and  the  Mexican 
population  about  83.000.  The  Galapagos 
Island  population  has  stabilized  at 
about  20,000  animals  after  recovering 


from  sealing  operations  at  the  turn  of  the 
century. 

On  San  Miguel,  the  population 
estimate  during  the  breeding  season  is 
30.000.  The  shore  population  increases 
from  a  low  ift  December-January  to  a 
breeding  season  peak  in  July.  Numbers 
decreases  rapidly  during  the  summer 
and  fall  months  leveling  off  to  the 
average  low  levels  characteristic  of 
October  through  January.  Females  and 
juveniles  are  present  year-round. 
Breeding  occurs  from  late  May  through 
August  with  the  peak  number  of  pups 
present  in  early  July. 

4.  Northei^nefHphant seal (Mirounga 
angustirostris).  Trie  northern  elephant 
seal,  the  second  largest  species  of 
pinniped,  is  found  on  offshore  islands 
from  Central  Baja  California  to  Pt. 
Reyes,  north  of  San  Francisco.  Elephant 
seals  can  be  found  on  rookeries  at  all 
times  of  the  year  although  some  wander 
as  far  north  as  southeastern  Alaska. 
They  are  deep  divers  and  feed  on  fish 
and  cephalopods  below  50  fathoms  as 
well  as  on  fish  in  shallow  depths. 

This  species  has  made  a  remarkable 
recovery  in  its  population  numbers.  In 
1892,  it  was  estimated  that  only  100 
elephant  seals  remained,  and  they 
inhabited  Guadalupe  Island,  Mexico. 
The  total  population  now  is  about 
100,000  animals  with  an  estimated  U.S. 
population  of  45,000.  In  the  southern 
California  Bight,  the  population  is 
estimated  at  35,000  animals.  On  San 
Miguel  Island,  the  estimated  breeding 
season  population  is  30,000  and  on  San 
Nicolas,  the  population  is  about  5,000. 
The  highest  population  numbers  occur  in 
January  which  coincides  with  the 
pupping  and  breeding  season  that  begins 
around  December  15.  Numbers  decline 
sharply  after  February  and  through 
March  as  post-breeding  animals  and 
weaned  pups  leave  the  Island.  By  April, 
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the  beach  population  is  relatively  small. 
The  population  increases  rapidly  as 
juveniles  and  females  haul  out  to  molt, 
peaking  again  in  May.  This  peak  is 
followed  by  a  sharp  decline  in  June 
when  mainly  juveniles  and  subadult 
males  are  ashore  followed  by  an 
increase  in  July  of  subadult  and  adult 
males.  Numbers  then  decline  through 
August  reaching  the  annual  minimum  in 
September.  Numbers  increase  in 
October  and  continue  to  rise  through 
December  as  pups  of  the  year  return 
briefly  followed  by  adult  males  and 
pregnant  females  in  late  November 
through  early  December. 

5.  Northern  fur  seal  (Callorhinus 
ursinus).  The  northern  fur  seal  is  one  of 
the  best  known  species  of  pinnipeds.  Its 
biology  and  management  have  been  the 
focus  of  an  international  treaty  for  over 
75  years.  The  females  and  juveniles  are 
highly  migratory  and  range  in  a  great  arc 
across  the  North  Pacific  from  the  Sea  of 
Japan  through  the  southern  Bering  Sea 
down  to  the  Channel  Islands  (San 
Miguel  Island)  off  southern  California. 
With  the  exception  of  the  San  Miguel 
breeding  population,  the  animals 
migrate  north  in  June  to  several  island 
complexes.  The  largest  numbers 
congregate  on  the  Pribilof  Islands  in  the 
eastern  Bering  Sea  and  lesser  numbers 
on  the  Commander  Islands.  Sea  of 
Okhotsk,  and  Kuril  Island  in  the  western 
North  Pacific. 

Fur  seals  eat  herring,  anchovy, 
walleye,  pollock.  Pacific  whiting, 
capelin.  salmon,  and  squid.  Killer 
whales  and  sharks  prey  on  northern  fur 
seals:  northern  sea  lions  prey  on  fur  seal 
pups. 

There  are  an  estimated  865.000 
animals  in  Alaskan  waters:  463.000  in 
Soviet  waters;  and  4.000  in  southern 
California  waters.  The  peak  number  of 
hauled-out  animals  on  San  Miguel 
Island  occurs  in  mid-July  with  a  post- 
breeding  season  decline  continuing 
through  December.  Some  females  and 
yearlings  may  be  present  at  any  time, 
with  the  highest  number  of  pups  present 
in  early  July.  These  animals  are 
generally  at  sea  for  seven  consecutive 
months  from  November  through  late 
May. 

6.  Guadalupe  fur  seal  (Arctocephalus 
townsendi)  (not  included  in  proposed 
regulations).  After  1923.  the  Guadalupe 
fur  seal  generally  was  regarded  as 
extinct.  In  1949.  one  adult  male  was 
seen  on  San  Nicolas  Island  off 
California,  and  a  breeding  colony  was 
discovered  on  Guadalupe  Island  off 
Mexico  in  1954.  In  August  1984.  about 
1.600  seals  were  counted  on  Guadalupe 
Island  and  occasional  sightings  have 
been  made  of  animals  in  the  offshore 
waters  of  Baja  California  and  southern 


California.  Since  1968,  small  numbers  of 
non-breeding  animals,  usually  sub-adult 
males,  have  been  observed  on  San 
Miguel  Island. 

Discussion  of  Potential  Impacts  of  Space 
Shuttle  Activities  on  Pinnipeds.  Their 
Habitat,  and  Their  Availability  for 
Subsistence. 

Following  is  a  summary  of  the 
information  provided  by  the  Air  Force 
concerning  the  impact  of  the  proposed 
action  on  the  species.  The  A*  Force 
funded  several  studies  in  anticipation  of 
the  shuttle  launch  from  VAFB.  These 
studies  generally  concluded  that 
significant  adverse  impacts  on  the 
populations  of  marine  mammals 
inhabiting  the  Channel  Islands  are 
unlikely  but  not  impossible. 

Currently,  the  shores  of  San  Miguel 
Island  are  subjected  to  noises  from  surf, 
wind,  animal  vocalizations,  boats,  and 
aircraft  including  an  average  of  eight 
sonic  booms  per  month.  Local  sound 
levels  range  from  56  to  69  decibels.  The 
maximum  sound  level  is  116  decibels 
(from  supersonic  aircraft).  In  air,  marine 
mammals  are  generally  less  sensitive 
than  humans  to  the  low-frequency  sound 
of  sonic  booms.  Humans  ha^e  been 
exposed  to  impluse  noise  similar  in 
magnitude  to  the  sonic  booms  expected 
from  the  shuttle  with  no  peimanent 
hearing  effects  and  only  temporarily 
reduced  hearing  sensitivity  (referred  to 
as  TTS-temporary  threshold  shift). 
Outside  an  approximately  4.4  mile  by 
1.000  foot  zone  directly  under  the  flight 
path,  almost  all  sonic  boom  sound  will 
be  reflected  at  the  water's  surface.  Only 
individuals  in  this  zone  will  experience 
significant  focused  boom  energy. 
Animals  in  the  water  exposed  to 
focused  boom  energy  have  only  a  small 
chance  of  experiencing  minor  TTS. 
Although  space  shuttle-generated  sonic 
booms  are  unlikely  to  cause  permanent 
hearing  damage  to  marine  mammals  in 
or  out  of  the  water,  they  may  cause 
minor  reduction  in  hearing  sensitivity  in 
a  few  individuals.  The  Air  Force 
anticipates  that  this  effect  will  be 
temporary  and  will  not  affect  their 
survival  or  adversely  affect  the 
population. 

The  Air  Force  also  states  that 
although  pinnipeds  have  not  been 
studied  directly,  studies  of  other 
mammals  have  shown  little  effect  on 
physiology  and  reproduction  by  impulse 
noise  similar  to  shuttle  booms. 

On  San  Miguel  Island,  time-lapse 
photographic  monitoring  has  shown  that 
in  response  to  a  specific  stimulus  large 
numbers  of  pinnipeds  move  suddenly 
from  the  shoreline  to  the  water.  These 
events  have  occurred  at  a  frequency  of 
about  24  to  36  times  per  year  for  sea 


lions  and  s^ls  other  than  harbor  seals, 
and  about  48  to  60  times  annually  for 
harbor  seals.  Visual  stimuli  such  as 
humans  and  low-flying  aircraft  are  much 
more  likely  to  elicit  this  response  than 
strictly  auditory  stimuli  such  as  boat 
noise  or  sonic  booms.  It  is  rare  for  mass 
movement  to  take  place  in  a  "panic," 
and  no  resulting  pup  or  adult  mortality 
has  been  observed  under  these 
circumstances.  The  Air  Force  expects 
the  space  shuttle  sonic  booms,  both 
launches  and  returns,  will  increase  the 
frequency  of  sudden  movements  toward 
the  water  by  20  percent  for  harbor  seals 
and  by  15  percent  for  the  other  seals  and 
sea  lions.  During  the  1981  breeding 
season,  additional  tests  were  conducted 
on  San  Nicolas  Island  using  a  carbide 
pest  control  cannon  to  simulate  the  loud 
impulse  sound  of  a  sonic  boom.  The 
noise  level  of  the  cannon  was  reported 
to  be  156  decibels.  The  animals  studied 
were  the  northern  elephant  seal, 
considered  tolerant  to  disturbance,  and 
the  California  sea  Hon.  one  of  the  most 
easily  disturbed  piimipeds.  These 
studies  concluded  that  habitat  use, 
population  growth,  and  pup  survival 
were  unaffected  by  the  simulated  sonic 
boom  noise.  Most  physiological  effects 
such  as  those  on  reproduction, 
metabolism  and  general  health,  or  on 
the  animals'  resistance  to  disease,  are 
caused  by  much  greater  cumulative 
sound  exposures  (intense  continuous 
noise)  than  those  expected  from  shuttle 
booms  (infrequent  loud,  short-duration 
noise),  which  have  less  potential  for 
affecting  physiology. 

The  Air  Force  contractors  (Hubbs-Sea 
World  Research  Institute  and  San  Diego 
State  University)  believe  that  the  space 
shuttle  sonic  booms  will  not  produce 
auditory  or  nonauditory  effects  in 
Channel  Island  pinnipeds  of  sufficient 
magnitude  to  measurably  influence 
population  levels.  Some  temporary 
hearing  threshold  shift  is  likely 
following  the  exceptionally  loud  focused 
boom  created  by  launches  flying  directly 
over  the  islands,  but  this  threshold 
change  should  last  a  short  time  (minutes 
to  hours)  and  minimally  distrupt 
animals.  Although  the  startle  effect  of 
the  shuttle  boom  may  cause  some  panic 
and  concomitant  physiological  stress, 
the  frquency  of  booms  will  be  low 
compared  to  the  frequency  of  naturally- 
induced  startle-causing  events. 
According  to  one  of  the  Air  Force 
contractors  (Chappel.  1980),  there  will 
be  no  adverse  effect  on  pinniped 
survival  since  no  signiBcant  increase  in 
strc3s-related  pathology  is  anticipat^d. 
nor  is  any  disruption  of  the  reproductive 
cycle  considered  probable.  Yet.  the 
possibility  of  more  serious 
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consequences  cannot  be  rules  out  since 
the  information  available  in  the 
literature  regarding  hearing  is  sparse. 

In  November  1984,  NMFS  received 
new  data  from  the  Air  Force  which  now 
believes  that  the  maximum  overpressure 
expected  under  the  flight  path  for  space 
shuttle  launches  should  be  about  10  psf 
(147  decibels)  instead  of  the  original 
Verse  case'  scenario  of  30  psf  (157 
decibels).  These  new  data  are  a  result  of 
measurements  taken  from  the  east  coast 
launches  of  space  shuttles  STS-7  and 
STS-410D  to  characterize  the  peak 
overpressures  expected  in  the  focus 
boom  region.  The  Air  Force  beheves  the 
impact  should  be  considerably  less  than 
originally  anticipated. 

Although  the  Air  Force  does  not 
expect  any  significant  effects  on  the 
Channel  Islands  populations  of 
pinnipeds  due  to  the  launches,  it  has 
indicated  that  it  will  consider  mitigation 
measures  if  any  of  the  first  few  launches 
result  in  adverse,  unacceptable,  or 
catastrophic  impacts  to  the  pinnipeds  on 
San  Miguel  Island.  The  Biological 
Monitoring  Plan  for  the  Channel  Islands 
which  is  being  developed  for  the  Air 
Force  by  Hubbs-Sea  World  Research 
Institute  and  San  Diego  State  University 
will  attempt  to  verify  biological  impacts 
by  monitoring  wildlife  responses  during 
the  first  launches  and  return  flights. 

If  the  results  of  the  initial  launches 
indicate  that  the  impacts  to  the  Channel 
Islands  are  extemely  adverse  or  could 
result  in  an  unacceptable  or 
catastrophic  impact,  the  Air  Force  has 
stated  that  restrictions  will  be 
implemented  within  mission  constraints. 
One  of  the  restrictions  would  be  not  to 
plan  any  launch  azimuths  near  150'  (or 
those  affecting  San  Miguel)  during  the 
months  of  May  through  July,  and  special 
consideration  would  be  given  to  using 
launch  windows  between  sensitive 
breeding  periods  in  the  months  of  March 
and  April. 

However,  scientists  h^m  NMFS  and 
the  Marine  Mammal  Commission  have 
expressed  concern  that  the  focused 
overpressures  of  the  magnitude  possible 
could  cause  significant  hearing  damage 
or  other  impacts  on  these  pinnipeds 
especially  during  the  sensitive  pupping 
and  breeding  months. 

The  Marine  Mammal  Commission 
stated  that  focused  overpressures  of  the 
magnitude  possible  could  cause 
significant  hearing  damage  or  other 
impacts  on  seals  and  sea  lions  on  San 
Miguel;  experiments  should  be 
conducted  to  test  hypotheses  concerning 
the  effects  of  shuttle-generated  booms 
on  pinniped  hearing  before  providing  the 
requested  exemption:  di8turt>ance 
during  pupping  and  breeding  seasons  (15 
December-31  January  for  northern 


elephant  seals;  1  March-30  April  for 
harbor  seals;  and  15  May-31  July  for  sea 
lions  and  fur  seals)  should  be  avoided 
unless  it  can  be  shown  that  disturbance 
during  these  periods  will  have  negligible 
effects;  pinniped  populations  on  San 
Miguel  Island  should  be  monitored 
before,  during,  and  after  shuttle 
launched  expected  to  produce  sonic 
booms  over  San  Miguel;  and  a  NMFS 
observer  should  be  present  to  monitor 
the  research  and  sonic  boom  impact  on 
San  Miguel. 

NMFS  scientists  believe  that  focused 
sonic  booms,  even  at  an  estimated  level 
of  10  psf,  have  the  potential  to  disrupt 
pupping  and  breeding  activities  of 
pinnipeds  on  San  Miguel  Island.  They 
recommend  that  initial  launches  over 
the  Island  be  limited  to  non-breeding 
seasons  so  that  effects  of  the  focused 
boom  may  be  evaluated  without 
jeopardizing  the  reproductive  efforts  of 
the  animals.  While  we  are  concerned 
about  all  three  breeding  seasons,  the 
most  sensitive  time  is  May  15  to  July  31 
when  three  species  are  using  San  Miguel 
for  pupping,  nursing,  and  breeding.  We 
believe  there  is  a  greater  chance  of 
startling  large  groups  of  animals  at  this 
time  which  could  cause  stampeding  to 
the  water  and  trampling  or  displacement 
of  pups.  Although  there  are  10,000  to 
25,000  pinnipeds  on  the  Island  year 
round,  one  of  the  largest  concentrations 
of  animals  occurs  during  this  season. 
January  and  February  are  also  times 
when  large  numbers  of  pinnipeds  are 
present  because  this  is  the  peak  time  for 
nothem  elephant  seals  to  use  the  Island. 
Although  the  highest  number  of  elephant 
seals  occurs  during  January  and 
February,  pupping  begins  around 
December  15  and  nursing  and  breeding 
activities  taper  off  aroiuid  March  1.  The 
third  breeding  season  is  March  and 
April  when  about  1,000  harbor  seals  use 
the  Island.  Although  harbor  seals  are 
known  to  be  sensitive  to  disturbance, 
their  numbers  on  San  Miguel  are 
considerably  less  than  that  of  the  other 
breeding  populations. 

While  NMFS  believes  that  focused 
sonic  booms  at  a  predicted  level  of  10 
psf  (147  decibels)  may  affect  some  of  the 
pinnipeds  on  the  Island,  the  available 
data  suggest  that  the  taking  will  have  a 
negligible  impact  on  the  populations  of 
the  Ave  species  that  use  the  Island  if  the 
taking  does  not  occur  during  the  most 
sensitive  pupping  and  breeding  seasons 
which  includes  May  15  through  July  31 
and  January  1  through  February  15. 
After  we  have  had  an  opportunity  to 
evaluate  information  obtained  from 
monitoring  the  flrst  two  launches  that 
produce  a  focused  sonic  boom  over  San 
Miguel  or  any  other  new  information, 
we  will  determine  whether  the  effects  of 


future  launches  are  likely  to  be 
negligible.  Based  on  any  new 
information,  we  will  consider  allowing  a 
take  at  other  times  of  the  year.  The 
anticipated  Letter  of  Authorization  will 
not  allow  takings  during  the  most 
sensitive  seasons,  January  1  through 
February  15  and  May  15  through  July  31. 
As  provided  for  in  section  101(a)(5)  of 
the  MMPA,  the  Secretary  of  Commerce 
is  directed  to  withdraw  or  suspend  the 
permission  to  take  marine  mammals  if  it 
is  found  that  the  taking  is  having,  or  may 
have,  more  than  a  negligible  impact  on 
one  or  more  of  the  species.  Any 
substantive  modifications  of  the  Letter 
of  Authorization  will  be  subject  to 
public  review  and  comment  except  in  an 
emergency  situation. 

None  of  the  pinniped  species  present 
on  the  Northern  Channel  Islands  are 
used  for  subsistence  in  this  region.  Two 
of  the  northern  ranging  species,  the 
northern  fur  seal  and  the  harbor  seal, 
are  taken  for  subsistence  purposes  in 
Alaskan  waters.  Populations  inhabiting 
California  and/or  Mexican  waters,  such 
as  the  California  sea  lion  and  the 
northern  elephant  seal,  are  not  taken  for 
subsistence. 

Applicability  to  other  Laws,  Regulations, 
and  Requirements 

The  proposed  regulations  would 
authorize  the  taking  of  small  numbers  of 
seals  and  sea  lions  incidehlal  to  space 
shuttle  activities  over  the  northern 
Channel  Islands  in  California  ht)m  1986 
through  1991^ 

NMFS  has'prepared  an  Environmental 
Assessment  that  determines  that  the 
regulations  proposing  to  allow  the 
taking  of  five  species  of  seals  and  sea 
lions  will  not  have  a  significant  impact 
on  the  human  environment  and, 
therefore,  does  not  constitute  a  major 
action  under  the  National 
Environmental  Policy  Act.  The 
Environmental  Assessment  is  available 
on  request  (see  AOORESS  of  this  rule). 

The  NOAA  Administrator  has 
determined  that  this  proposed  rule  is  not 
a  major  rule  requiring  a  regulatory 
impact  analysis  under  Executive  Order 
12291.  The  estimated  impact  of  this 
proposed  rulemaking  is  expected  to  be 
minor  since  the  only  expense  involves 
the  Air  Force  monitoring  the  effects  of 
the  focused  sonic  booms  on  the 
pinnipeds  on  San  Miguel  Island,  an 
activity  which  the  Air  Force  planned  to 
do  before  it  requested  a  take  of  marine 
mammals.  Therefore,  the  regulatory 
impact  review  prepared  by  NMFS 
concludes  that  the  rule  will  not  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices  for  consumers,  individu>^l 
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industries,  or  government  agencies:  or 
significant  adverse  effect  on 
competition,  employment,  productivity, 
innovation,  or  the  ability  of  the  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Small  Business  Administration 
that  the  proposed  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

The  Paperwork  Reduction  Act  does 
not  apply  since  the  Department  of 
Commerce  is  requesting  reports  from 
only  the  Department  of  the  Air  Force. 

Dated:  |uiy  26. 1985. 
William  G.  Gordon. 

Assistant  Administrator  for  Fisheries. 

List  of  Subjects  in  50  CFR  Fart  228 

Marine  mammals.  Reporting  and 
Recordkeeping  requirements. 

PART  228— (AMENDED] 

Accordingly,  it  is  proposed  to  amend 
50  CFR  by  adding  a  new  Subpart  C  to 
Part  228  as  follows: 

Sut>part  C— Taking  of  IMarine  Mammals 
Incidental  to  Space  Shuttle  Activities 

Sec. 

228.21  Specified  activity-and  specified 
geographical  region. 

226.22  Effective  dates. 

228.23  Permissible  methods. 

226.24  Prohibitions. 

228.25  Requirements  for  monitoring  and 
reporting. 

228.26  Modifications  of  Letters  of 
Authorization. 

Authority:  16  U.S.C.  1371(a)(5),  unless 
otherwise  specified. 

Subpart  C— Taking  of  Marine  Mammals 
Incidental  to  Space  Shuttle  Activities 

§  228.2 1    Specified  activity  and  specified 
geographical  region. 

Regulations  in  this  subpart  apply  only 
to  the  incidental  taking  of  California  sea 
lions,  northern  sea  lions,  northern 
elephant  seals,  harbor  seals,  and 
northern  fur  seals  by  U.S.  citizens 
engaged  in  space  shuttle  activities  at 
Vandenberg  Air  Force  Base,  California 
that  result  in  focused  sonic  booms  over 
the  Northern  Channel  Islands  off 
southern  California.     ' 

§228.22    Effective  dates. 

Regulations  in  this  subpart  are 
effective  from  January  1, 1986  through 
Decmber  31. 1991. 


§228^3    Permissible  mettKXts. 

(a)  The  incidental,  but  not  intentional, 
taking  of  seals  and  sea  lions  by  U.S. 
citizens  holding  a  Letter  of 
Authorization  is  permitted  during  the 
course  of  the  following  activity:  Space 
Shuttle  Transportation  System  (STS) 
launches  from  Vandenberg  Air  Force 
Base,  California. 

(b)  The  activity  identified  in 

§  228.23(a)  must  be  conducted  in  a 
manner  which  minimizes  to  the  greatest 
extent  possible  adverse  impacts  on 
seals  and  sea  lions  and  their  habitat. 

§228^4    Prohil>ltlons. 

(a)  A  take  will  not  be  authorized  for 
those  times  of  the  year  for  which  NMFS 
cannot  determine  that  the  incidental 
taking  will  have  a  negligible  impact  on 
marine  mammals. 

§  228.25    Requirements  for  monitoring  and 
reporting. 

(a)  Holders  of  Letters  of  Authorization 
(see  §  228.6)  are  required  to  cooperate 
with  the  National  Marine  Fisheries 
Service  and  any  other  Federal.  State,  or 
local  agency  monitoring  the  impacts  on 
seals  and  sea  lions.  The  Holder  must 
notify  the  Director.  Southwest  Region. 
National  Marine  Fisheries  Service,  300 
South  Ferry  Street,  Terminal  Island.  CA. 
213-548-2575.  of  any  potential  take  at 
least  two  weeks  prior  to  the  launch  in 
order  to  satisfy  §  228.25(d). 

(b)  Holders  of  Letters  of  Authorization 
must  designate  an  individual  or 
individuals  to  observe  and  record  the 
effects  of  focused  sonic  booms  on  seals 
and  sea  lions  that  inhabit  the  Northern 
Channel  Islands. 

(c)  The  pinniped  populations  on  San 
Miguel  Island  must  be  monitored  before, 
during  and  after  the  first  two  launches 
that  produce  focused  sonic  booms  over 
San  Miguel.  Special  attention  must  be 
paid  to  the  effects  on  hearing  in 
pinnipeds  and  their  behavioral 
responses. 

(d)  At  its  discretion,  the  National 
Marine  Fisheries  Service  may  place  an 
observer  on  San  Miguel  Island  to 
monitor  the  research  and  sonic  boom 
impact  on  the  seals  and  sea  lions. 

(e)  A  report  must  be  submitted  to  the 
Assistant  Administrator  for  Fisheries 
within  90  days  of  any  launch  that 
produces  a  focused  sonic  boom  over  the 
Northern  Channel  Islands.  This  report 
must  include  the  following  information: 

(1)  Date  and  time  of  launch: 

(2)  Dates  and  locations  of  any 
research  activities  related  to  monitoring 


the  effects  of  the  focused  sonic  booms 
on  pinniped  populations: 

(3)  Results  of  any  monitoring  activities 
concerning  hearing  and  behavioral 
respojises: 

(4)  Results  of  any  population  studies 
made  of  pirmipeds  on  the  Channel 
Islands  before  and  after  launch. 

§228.26    Modifications  Of  Letters  of 
AuttKNization. 

(a)  In  addition  to  the  provisions  of 

§  22&6,  any  substantive  modifications  of 
the  Letters  of  Authorization  will  be 
made  after  notice  and  opportimity  for 
public  comment. 

(b)  The  requirement  for  notice  and 
public  review  in  §  228.26(a]  will  not 
apply  if  the  National  Marine  Fisheries 
Service  determines  that  an  emergency 
exists  which  poses  a  significant  risk  to 
the  well-being  of  the  species  or  stocks  of 
marine  mammals  concerned  or  which 
significantly  and  deterimentally  alters 
the  scheduling  of  space  shutUe  launches. 

[PR  Doc.  85-16240  Filed  7-31-85;  8:45  amj 

BIUJNG  CODE  3S10-22-II 


50  CFR  Part  650 

Atlantic  Sea  Scallop  Fishery; 
Correction 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 

ACTION:  Notice  of  availability  of  a 
fishery  management  plan  amendment: 
correction. 

SUMMARY:  This  document  corrects  the 
date  given  for  submitting  comments  on 
Amendment  1  to  the  fishery 
management  plan  for  the  AUantic  Sea 
Scallop  Fishery  that  was  published  July 
18. 1985.  50  FR  29240. 
FOR  FURTHER  INFORMAHON  CONTACT: 

Carol  J.  Kilbride,  Scallop  Management 
Coordinator.  617-281-3600.  ext.  244. 

In  FR  Doc.  85-17135.  page  29240.  third 
column  under  the  "date"  heading,  the 
sentence  should  read  "Comments  on  the 
amendment  should  be  submitted  on  or 
before  September  27. 1985." 

Dated:  July  26, 1965. 
)oseph  W.  Angelovic, 

Deputy  Assistant  Administrator  for  Science 

and  Technology.  National  Marine  Fisheries 

Service. 

(FR  Doc.  65-18239  Filed  7-31-85:  a-45  am) 
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Notices 


Fadwal  Rogistar 

VoL  sa  Na  148 
Thunday,  August  1,  1965 


This  section  of  ttw   FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicat)le  to  tt\e 
public,   ^totices  of  heanngs  and 
investigations,  committee  meetings,  agency 
decisions  and  rulir>gs,  delegatKxis  of 
auttxxTty,  fiting  of  petitions  and 
appiicatiom  and  agerKy  statemer^  of 
organization  arxi  furxrtiora  are  examples 
of  documents  appeanng  r\  thts  sectoa 


DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Price  Support  Program  for  HHk;  Terms 
and  Conditions  of  ttw  1985-86  Price 
Support  Program 

AQCNCV:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Notice  of  Proposed 
Determination. 

summary:  This  notice  sets  forth 
proposed  determinations  with  respect  to 
the  level  of  price  support  for  milk 
effective  October  1, 1985.  The  notice 
also  sets  forth  certain  other 
determinations  related  to  the  milk  price 
support  program  including  the  factors 
utilized  to  establish  purchase  prices  for 
dairy  products  acquired  by  the 
Commodity  Credit  Corporation  (CCC)  in 
order  to  make  price  support  available  to 
producers  for  milk  and  the  CCC  sales 
policy. 

DATE  Comments  must  t>e  received  on  or 
before  September  16, 1985  in  order  to  be 
assured  of  consideration. 
AOOMESS:  Comments  should  be 
addressed  to:  Director,  Commodity 
Analysis  Divison.  Agricultural 
Stabilization  and  Conservation  Service, 
U.S.  Department  of  Agriculture,  3741 
South  Building,  P.O.  Box  2415, 
Washmgton,  D.C.  20)13. 
FOU  FUirrHER  INFOfUiATK}N  CONTACT: 
Charles  N.  Shaw,  Leader,  Dairy  and 
Sweeteners  Group,  Commodity  Analysis 
Divison,  ASCS,  U.S.  Department  of 
Agriculture,  P.O.  Box  2415.  Washington, 
DC.  20013.  (202)  447-7601.  The 
Preliminary  Regulatory  Impact  Analysis 
describing  the  proposed  action  and  its 
impact  is  available  from  Dr.  Shaw. 
SUPPLEMENTARH  INFORMATION:  This 

notice  has  been  reviewed  imder  USDA 
procedures  established  in  accordance 
with  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  classified  as  "major"  since  the 


provisions  of  this  notice  will  have  an 
effect  on  the  economy  exceeding  $100 
million. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this  notice 
applies  are:  Title-Commodity  Loans  and 
Purchases;  Number-10.051.  as  found  in 
the  Catelog  of  Federal  Domestic 
Assistance. 

The  Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  since  CCC  is 
not  required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  notice. 

Hiis  notice  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment.  In  addition,  this 
action  will  not  adversely  affect 
environmental  factors  such  as  water 
quality  or  air  quality.  Accordingly, 
neither  an  Environmental  Assessment 
nor  an  Environmental  Impact  Statement 
is  required. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  No. 
12372  which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V.  published  at  48  FR 
29115  (June  24, 1983). 

The  comment  period  for  this  notice 
has  been  limited  to  45  days.  This  is  to 
allow  time  for  consideration  of  the 
comments  prior  to  October  1, 1985. 

Statutory  Authority 

Section  201(c)  of  the  Agricultural  Act 
of  1949  (the  "1949  Act")  provides  that 
the  price  of  milk  shall  be  supported  at  a 
level  not  in  excess  of  90  percent  nor  less 
than  75  percent  of  parity  as  the 
Secretary  of  Agriculture  determines 
necessary  in  order  to  assure  an 
adequate  supply  of  pure  and  wholesome 
milk  to  meet  current  needs,  reflect 
changes  in  the  cost  of  production,  and 
assure  a  level  of  farm  income  adequate 
to  maintain  productive  capacity 
sufficient  to  meet  anticipated  future 
needs. 

Badcground 

When  the  current  provisions  of 
section  201(d)  of  the  1949  Act  which 
govern  the  milk  price  support  program 
expire  on  September  30. 1985,  the  price 
of  milk  will  be  supported  under  the 
provisions  of  section  201(c)  of  the  1949 
Act.  Section  201(c)  provides  that  the 
price  of  milk  shall  be  supported  between 
75  and  90  percent  of  parity  through 


purchases  of  milk  or  the  products  of 
milk.  At  the  present  time,  the  support 
price  at  75  percent  of  parity  is  estimated 
to  be  $16.22  per  hundredweight  for  milk 
of  3.67  percent  milkfat  content.  A 
support  price  of  $16.22  per 
himdredweight  would  be  an  increase  of 
$4.62  per  hundredweight  from  the 
support  price  of  $11.60  per 
hundredweight  which  is  applicable  for 
the  period  July  1  through  September  30, 
1985.  Milk  would  continue  to  be 
supported  by  removing  surplus  milk 
from  the  market  through  purchases  of 
butter,  cheese  and  nonfat  dry  milk 
(NDM).  However,  the  Secretary 
proposes  to  review  the  terms  and 
conditions  for  purchases  of  these 
products  by  the  Commodity  Credit 
Corporation  (CCC).  indnding  the  form  in 
which  each  of  these  products  is 
purchased  and  the  prices  and  premiums 
which  are  paid  by  CCC  for  each  of  these 
products  in  their  various  forms. 
Comments  is  requested  on  the  method 
used  to  establish  these  prices.  An 
example  of  CCC  purchase  prices  is  set 
forth  in  the  notice  published  on  July  5, 
1985.  in  the  Federal  Register  (50  FR 
27647).  Review  will  include,  but  not  be 
limited  to,  the  present  policy  of  (1) 
establishing  manufacturing  margins 
(make  allowances)  at  $1.22  per  cwt  for 
milk  used  to  manufacture  butter  and 
NDM  and  $1.37  per  cwt.  for  milk  used  to 
manufacture  cheese;  (2)  establishing  the 
purchase  price  for  block  cheese  with  the 
purchase  price  for  barrel  cheese  being 
established  at  4.25  cents  per  pound 
below  the  purchase  price  for  block 
cheese;  (3)  using  a  single  nationwide 
support  purchase  price  for  butter;  (4) 
allocating  a  value  of  $.10  per  cwt.  of 
milk  used  to  manufacture  cheese  to 
whey  solids-not-fat  in  calculating  the 
support  purchase  price  for  cheese;  and 
(5)  limiting  the  low  moisture  premium 
for  cheese  purchases  by  providing  that 
no  additional  premium  is  paid  for 
moisture  of  less  than  34  percent.  In 
addition,  it  is  proposed  that  any 
increase  in  the  support  price  for  milk 
which  may  be  adopted  effective  Octoer 
1, 1985,  shall  be  allocated,  when 
determining  butter  and  NDM  purchase 
prices,  two-thirds  to  butter  and  one-third 
to  NDM.  It  is  also  proposed  that  the 
present  CCC  sales  policy  with  respect  to 
dairy  products  be  continued. 

An  increase  in  the  support  price  for 
milk  of  the  magnitude  indicated  can  be 
expected  to  result  in  sharp  increases  in 
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milk  production  limited  only  in  the 
short-run  to  the  biological  timetable 
necessary  to  increase  dairy  herds.  Milk 
production  will  increase  sharply  and 
commercial  use  will  decline  in  response 
to  the  higher  support  price,  which  will 
result  in  significantly  greater  purchases 
of  surplus  dairy  products  at  the  higher 
support  purchase  prices  and  greatly 
expand  government  cost.  Establishing 
the  support  price  at  7S  percent  of  parity 
is.  therefore,  sufficient  to  assure 
adequate  supplies  of  milk.  Since  any 
increase  in  the  support  price  to  more 
than  75  percent  of  parity  would  result  in 
higher  production,  lower  consumption 
and  greater  government  purchases,  a 
higher  level  of  support  has  not  been 
proposed. 

The  support  purchase  prices  for 
butter,  cheese  and  NDM  are  established 
at  levels  that  will  allow  processors  to 
pay  farmers  the  announced  support 
price.  In  establishing  the  support 
purchase  prices,  the  Secretary  takes  into 
account  the  inter-product  price 
relationships  of  these  products  so  that 
the  dairy  industry  is  not  forced  into 
changing  the  quantities  in  which  the 
various  products  are  produced:  e.g., 
butter  and  NDM  are  both  products  of  the 
same  milk  so  there  is  a  direct 
relationship  between  their  prices.  In 
addition,  the  butter  price  becomes  the 
basis  for  the  value  of  butterfat  and 
cream  used  in  all  dairy  products. 

Proposed  Determinations 

It  is  proposed  that: 

(1)  The  price  of  milk  will  be  suported 
during  the  marketing  year  beginning 
October  1, 1985,  at  75  percent  of  parity 
which,  at  the  present  time,  is  estimated 
to  be  $16.22  per  hundredweight  for  milk 
of  3.67  percent  butterfat  content. 

(2)  Prices  paid  by  the  Commodity 
Credit  Corporation  for  the  purchase  of 
butter,  NDM  and  cheese  under  the  price 
support  program  shall  be  adjusted  to 
reflect  changes  in  the  price  support  level 
made  effective  on  October  1. 1985.  With 
respect  to  the  calculation  of  purchase 
prices  of  dairy  products  under  the  price 
support  program,  CCC  will,  in  addition 
to  accounting  for  other  factors: 

(a)  figure  into  the  calculation  of  such 
prices  a  manufacturing  margin  of  $1.37 
per  cwt.  of  milk  used  to  manufacture 
cheese  and  $1.22  per  cwt.  of  milk  used  to 
manufacture  butter  and  NDM; 

(b)  establish  the  purchase  price  for 
block  cheese  and  establish  a  purchase 
price  for  barrel  cheese  at  4.25  cents  per 
pound  below  the  purchase  price  for 
block  cheese; 

(c)  establish  a  single  nationwide  price 
for  CCC  purchases  of  butter; 

(d)  take  into  account  a  value  of  $.10 
per  cwt.  of  milk  used  to  manufacture 


cheese  for  whey  solids-not-fat  in 
calculating  CCC  purchase  prices  for 
cheese; 

(e)  limit  premiums  for  low  moisture 
for  cheese  in  order  that  no  additional 
premium  will  be  paid  for  moisture  of 
less  than  34  percent;  and 

(f)  apportion  any  increase  in  the 
support  price  for  milk  which  may  be 
adopted  effective  October  1, 1985.  two- 
thirds  to  the  butter  purchase  price  and 
one-third  to  the  NDM  support  purchase 
price. 

(3)  Under  the  CCC  sales  policy,  dairy  ^ 
products  purchased  under  the  price 
support  program  for  the  marketing  year 
beginning  October  1, 1985,  shall  be  sold 
by  CCC  domestically  at  a  price  which  is 
not  less  than  the  higher  of:  (1)  110 
percent  of  the  CCC  purchase  prices  for 
such  dairy  products  in  effect  at  the  time 
of  the  sale  or  (2]  the  market  price  for 
such  products. 

The  public  is  invited  to  submit  in 
writing  to  the  Director,  Commodity 
Analysis  Division,  data,  views  and 
recommendations  concerning  the 
determinations  to  be  made.  In  order  to 
be  assured  of  consideration,  all 
submissions  must  be  received  by  the 
Director  not  later  than  September  16, 
1985.  All  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  at  the 
Office  of  the  Director,  Commodity 
Analysis  Division,  ASCS,  USDA,  Room 
3741  South  Building  during  regular 
business  hours  (8:15  a.m. — 4:45  p.m.). 

Authority:  Sees.  201  and  401  of  the 

Agricultural  Act  of  1949.  63  Stat  1052,  as 
amended,  63  Stat.  1054,  as  amended  (7  U.S.C. 
1446, 1421];  and  Sees.  4  and  5  of  the 
Commodity  Credit  Corporation  Charter  Act, 
62  Stat.  1070,  as  amended.  62  Stat.  1072  (15 
U.S.C.  714b  and  7l4c). 

Signed  at  Washington,  D.C.,  on  July  26, 
1985. 

|ohn  R.  Block. 

Secretary  of  Agriculture. 

(FR  Doc.  85-18211  Filed.  7-31-85;  8:45  am] 
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Federal  Grain  Inspection  Service 

Request  for  Comnients  on  Designation 
Applicants  In  the  Geographic  Areas 
Currently  Assigned  to  Idaho  Grain 
Inspection  Service  (ID),  Lewiston  Grain 
Inspection  Service,  Inc.  (ID),  and  Utah 
Department  of  Agriculture  (UT) 

agency:  Federal  Grain  Inspection 
Service  (FGIS). 
action:  Notice. 

SUMMARY:  This  notice  requests 
comments  from  interested  parties  on  the 
applicants  for  official  agency 


designation  in  the  geographic  areas 
currently  assigned  to  Idaho  Grain 
Inspection  Service  (Idaho),  Lewiston 
Grain  Inspection  Service,  Inc. 
(Lewiston),  and  Utah  Department  of 
Agriculture  (Utah). 

DATE:  Comments  to  be  postmarked  on  or 
before  September  18, 1965. 

ADDRESS:  Comments  must  be  submitted, 
in  writing,  to  Lewis  Lebalcken,  Jr.. 
Information  Resources  Management 
Branch,  Resources  Management 
Division,  Federal  Grain  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Room  0667  South  Building,  1400 
Independence  Avenue  SW., 
Washington.  DC  20250.  All  comments 
received  will  be  made  available  for 
public  inspection  at  the  above  address 
during  regular  business  hours  (7  CFR 
1.27(b)). 

FOR  FURTHER  INFORMATKMI  CONTACT 

Lewis  Lebakken.  Jr.,  telephone  (202) 

382-1738. 

SUPPLEMENTARY  MFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

FGIS  requested  applications  for 
official  agency  designation  to  provide 
official  services  within  specified 
geographic  areas  in  the  )une  3, 1985. 
Federal  Register  (540  FR  23323). 
Applications  were  to  be  postmarked  by 
July  3, 1985.  Idaho,  Lewiston.  and  Utah, 
were  the  only  applicants,  and  each 
applied  for  designation  renewal  in  the 
areas  currently  assigned  to  tiiose 
agencies. 

This  notice  provides  interested 
persons  the  opportunity  to  present  their 
comments  concerning  the  designation 
applicants.  All  comments  must  be 
submitted  to  the  Information  Resoim%s 
Management  Branch.  Resources 
Management  Division,  speciBed  in  the 
address  section  of  this  notice. 

Comments  and  other  available 
information  will  be  considered  in 
determining  which  appUcant  will  be 
designated  to  provide  official  services  in 
a  geographic  area.  Notice  of  the  final 
decision  will  be  published  in  the  Federal 
Register,  and  the  applicants  will  be 
informed  of  the  decision  in  writing. 

Audiority:  Pub.  L  94582,  90  staL  2867.  as 
amended  (7  U.S.C  71  et  seq.] 

Dated:  )uly  19. 1985. 
).T.  AlMhier, 

Director,  Complance  Division. 
[FR  Doc.  85-18216  Filed  7-31-8S;  8:45  am] 
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Request  for  Designation  Applicants  To 
Provide  Official  Services  in  the 
Geographic  Areas  Currently  Assigned 
to  Lima  Grain  Inspection  Service,  lr>c. 
(OH)  and  Virginia  Department  of 
Agriculture  and  Consumer  Services 
(VA) 

AGENCY:  Federal  Grain  Inspection 
Service  (FGIS) 
action:  Notice. 

summary:  Pursuant  ot  the  provisions  of 
the  U.S.  Grain  Standards  Act,  as 
Amended  (Act),  official  agency  ' 
designations  shall  terminate  not  later 
than  triennially  and  may  be  renewed 
according  to  the  criteria  and  procedures 
prescribed  in  the  Act.  This  notice 
announces  that  the  designation  of  two 
agencies  will  terminate,  in  accordance 
with  the  Act  and  requests  applications 
from  parties,  including  the  agencies 
currently  designated,  interested  in  being 
designated  as  the  official  agency  to 
provide  official  services  in  the 
geographic  currently  assigned  to  each 
specified  agency.  The  official  agencies 
are  the  Lima  Grain  Inspection  Service, 
Inc.,  and  Virginia  Department  of 
Agriculture  and  Consumer  Service. 
DATE:  Applications  to  be  postmarked  on 
or  before  September  3, 1985. 
ADDRESS:  Applications  must  be 
submitted  to  James  R.  Conrad,  Chief, 
Regulatory  Branch,  Compliance 
Division,  Federal  Grain  Inspection 
Service,  U.S.  Department  of  Agriculture, 
1400  Independence  Avenue  SW.,  Room 
1647  South  Building.  Washington,  DC 
20250.  All  applications  received  will  be 
made  available  for  public  inspection  at 
the  above  address  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  R.  Conard.  telephone  (202)  447- 
8525. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

Section  7(f)(1)  of  the  Act  specifies  that 
the  Administrator  of  FGIS  is  authorized, 
upon  application  by  an  qualified  agency 
or  person,  to  designate  such  agency  or 
person  to  provide  official  services  after 
a  determination  is  made  that  the 
applicant  is  better  able  than  any  other 
applicant  to  provide  official  services  in 
an  assigned  geographic  area. 

Lima  Grain  Inspection  Service,  Inc. 
(Lima).  2242  Arcadia  Avenue.  Lima.  OH 
45805,  was  designated  under  the  Act  as 
an  official  agency  to  provide  inspection 


functions  on  February  1, 1983.  The 
Virginia  Department  of  Agriculture  and 
Consumer  Services  (Virginia),  1100  Bank 
Street,  Washington  Building,  Richmond, 
VA  23209,  was  designated  under  the  Act 
as  an  official  agency  to  provide 
inspection  and  weighing  functions  on 
February  1, 1983. 

Each  o^icial  agency's  designation 
terminates  on  January  31, 1986.  Section 
7(g)(1)  of  the  Act  states,  generally,  that 
official  agencies'  designations  shall 
terminate  not  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in  the 
Act. 

The  geographic  area  presently 
assigned  to  Lima,  in  the  State  of  Ohio 
pursuant  to  section  7(f)(2)  of  the  Act, 
which  may  be  assigned  to  the  applicant 
selected  for  designation,  is  as  follows: 

Bounded  on  the  North  by  the  northern 
Defiance  County  line;  the  eastern 
Defiance  County  line  south  to  U.S.  Route 
24:  U.S.  Route  24  northeast  to  State 
Route  108; 

Bounded  on  the  East  by  State  Route 
108  south  to  Putnam  County;  the 
northern  and  eastern  Putnam  County 
lines;  the  eastern  Allen  County  line;  the 
northern  Hardin  County  line  east  to  U.S. 
Route  68;  U.S.  Route  68  south  to  U.S. 
Route  47; 

Bounded  on  the  South  by  U.S.  Route 
47  west-southwest  to  Interestate  75; 
Interstate  75  south  to  the  Shelby  County 
line;  the  southern  and  western  Shelby 
County  lines;  the  southern  Mercer 
County  hne;  and 

Bounded  on  the  West  by  the  Ohio- 
Indiana  State  line  from  the  southern 
Mercer  County  line  to  the  northern 
Defiance  County  line. 

An  exception  to  the  described 
geographic  area  is  the  following  location 
situated  inside  Lima's  area  which  has 
been  and  will  continue  to  be  serviced  by 
East  Indiana  Grain  Inspection.  Inc.: 
Payne  Cooperative  Association.  Pajme, 
Paulding  County. 

The  geographic  area  presently 
assigned  to  Virginia,  pursuant  to  section 
7(f)(2)  of  the  Act.  which  may  be 
assigned  to  the  applicant  selected  for 
dsignation,  is  the  entire  State  of 
Virginia,  except  those  export  port 
locations  within  the  State. 

Interested  parties,  including  Lima  and 
Virginia,  are  hereby  given  opportunity  to 
apply  for  official  agency  designation  to 
provide  the  official  services  in  the 
geographic  areas,  as  specified  above, 
under  the  provisions  of  section  7(f)  of 
the  Act  and  S  800.196(d)  of  the 
regulations  issued  thereunder. 
Designation  in  each  specified  geographic 
area  is  for  the  period  beginning 
February  1, 1986,  and  ending  January  31, 
1989.  Parties  wishing  to  apply  for 


designation  should  contact  the 
Regulatory  Branch,  Compliance 
Division,  at  the  address  listed  above  for 
forms  and  information. 

Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
designated  to  provide  official  services  in 
a  geographic  area. 

Authority:  Pub.  L  94-582.  90  Stat.  2867,  as 
amended  (7  U.S.C.  71  et  seq.). 

Dated:  July  19.  1985. 
|.T.  Abshier, 

Director,  Compliance  Division. 
(FR  Doc.  85-18217  Filed  7-31-85;  8:45  am] 
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Designation  of  East  Indiana  Grain 
Inspection,  Inc.  (IN) 

AGENCY:  Federal  Grain  Inspection 
Service  (FGIS). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
designation  of  East  Indiana  Grain 
Inspection.  Inc..  as  an  official  agency 
responsible  for  providing  official 
services  under  the  U.S.  Grain  Standards 
Act.  as  Amended  (Act). 

EFFECTIVE  DATE:  September  1. 1985. 

ADDRESS:  James  R.  Conrad.  Chief, 
Regulatory  Branch.  Compliance 
Division.  Federal  Grain  Inspection 
Service.  U.S.  Department  of  Agriculture. 
1400  Independence  Avenue.  SW..  Room 
1647  South  Building.  Washington.  DC 
20250. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Conrad,  telephone  (202)  447- 
8525. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

FGIS  requested  applications  for 
official  agency  designation  to  provide 
official  services  in  the  eastern  portion  of 
the  State  of  Indiana  in  the  March  1. 1985. 
Federal  Register  (50  FR  8352). 
Applications  were  to  be  postmarked  by 
April  1, 1985;  East  Indiana  was  the  only 
applicant.  East  Indiana  has  been 
providing  official  inspection  services  in 
the  area  on  an  interim  basis  since  March 
1,1985. 

FGIS  announced  the  applicant  name 
and  requested  comments  on  same  in  the 
May  1. 1985.  Federal  Register  (50  FR 
18543).  Comments  were  to  be 
postmarked  by  June  17. 1985;  none  were 
received. 
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FGIS  evaluated  all  available 
information  regarding  the  designation 
criteria  in  section  7(f)(1)(A)  of  the  Act. 
and  in  accordance  with  section 
7(f)(1)(B).  determined  that  East  Indiana 
is  able  to  provide  official  services  in  the 
geographic  area  for  which  it  is  being 
designated.  Effective  September  1. 1985. 
and  terminating  August  31, 1988.  East 
Indiana  will  provide  official  inspection 
services  in  its  specified  geographic  area, 
which  is  the  entire  area  previously 
described  in  the  March  1  Federal 
Register. 

A  specified  service  point,  for  the 
purpose  of  th'S  notice,  is  a  city,  town,  or 
other  location  specified  by  an  agency  for 
the  performance  of  official  inspection  or 
Class  X  or  Class  Y  weighing  services 
and  where  the  agency  and  one  or  more 
of  its  inspectors  or  weighers  is  located. 
In  addition  to  the  specified  service 
points  within  the  assigqed  geographic 
area,  an  agency  will  provide  official 
services  not  requiring  an  inspector  or 
weigher  to  all  locations  within  its 
geographic  area. 

Interested  persons  may  contact  the 
Regulatory  Branch,  specified  in  the 
address  section  of  this  notice,  to  obtain 
a  list  of  an  agency's  specified  service 
points.  Interested  persons  also  may 
obtain  a  list  of  the  specified  service 
points  by  contacting  the  agency  at  the 
following  address:  East  Indiana  Grain 
Inspection,  Inc..  2017  Enterprise  Avenue. 
Muncie,  IN  47302. 

Authority:  Pub.  L  94-582. 90  Stat.  2867.  as 
amended  (7  LI.S.C  71  etseq.] 

Dated:  July  la  1985. 
J.T.  Abshier, 

Director,  Compliance  Division. 
[PR  Doc.  85-18215  Filed  7-31-86;  8:45  am] 
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Voluntary  Cancellation  of  Designation 
issued  to  Lubbock  Grain  Inspection 
and  Weighing  (TX)  and  Request  for 
Designation  Applicants 

agency:  Federal  Grain  Inspection 
Service  (FGIS), 

action:  Notice. 

summary:  This  notice  announces  that 
Lubbock  Grain  Inspection  and  Weighing 
(Lublx)ck)  is  voluntarily  cancelling  its 
designation  effective  November  30, 1985. 
This  notice  also  requests  a  designation 
apphcants,  for  the  geographic  area 
currently  assigned  to  Lubbock.  Lubbock 
will  continue  to  provide  official  services 
until  a  replacement  agency  can  be 
designated. 

DATC:  Applications  to  be  postmarked  on 
or  before  September  3, 1985. 


ADDRESS:  Applications  must  be 
submitted  to  James  R.  Conrad,  Chief, 
Regulatory  Branch,  Compliance 
Division,  Federal  Grain  Inspection 
Service,  U.S.  Department  of  Agriculture, 
1400  Independence  Avenue  SW..  Room 
1647  South  Building,  Washington.  DC 
20250.  All  applications  received  will  be 
made  available  for  public  inspection  at 
the  above  address  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  R.  Conrad,  telephone  (202)  447- 

8525. 

SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

Mr.  Raymond  Anthis,  doing  business 
as  Lubbock  Grain  Inspection  and 
Weighing,  requested  voluntary 
cancellation  of  this  designation, 
effective  November  30, 1985.  Lubbock 
will  continue  to  provide  official  services 
until  a  replacement  agency  can  be 
designated. 

Section  7(f)(1)  of  the  U.S.  Gram 
Standards  Act,  as  Amended  (Act), 
specifies  that  the  Administrator  of  FGIS 
is  authorized,  upon  application  by  any 
qualified  agency  or  person,  to  designate 
such  agency  or  person  to  provide  official 
services  after  a  determination  is  made 
that  the  applicant  is  l>etter  able  than  any 
other  applicant  to  provide  official 
services  in  an  assigned  geographic  area. 

The  geographic  area,  in  Texas,  which 
is  available  to  the  applicant  selected  for 
the  new  designation  is  as  follows: 

Bounded  on  the  North  by  the  northern 
Cochran  County  line;  the  northern 
Hockley  County  line  east  to  FM  303;  FM 
303  north  to  U.S.  Route  84;  U.S.  Route  84. 
including  Sudan,  Texas  southeast  to  FM 
37;  FM  37  east  to  FM  179;  FM  179  north 
to  FM  1914;  FM  1914  east,  not  including 
Hale  Center,  Texas,  to  FM  400;  FM  400 
south  to  FM  37;  FM  37  east  to  the  Hale 
County  line;  the  eastern  Hale  County 
line;  the  northern  Crosby  and  Dickens 
County  lines; 

Bounded  on  the  East^V  the  eastern 
Dickens,  Kent,  Scurry,  and  Mitchell 
County  lines; 

Bounded:  on  the  South  by  the 
southern  Mitchell,  Howard.  Martin,  and 
Andrews,  County  lines;  and 

Bounded  on  the  West  by  the  western 
Andrews.  Gaines.  Yoakum,  and  Cochran 
County  lines. 

In  addition,  the  area  includes  El  Paso 
County. 

Interested  parties  are  hereby  given 
opportuntiy  to  apply  for  official  agency 


desingation  to  provide  the  official 
services  in  the  geographic  areas,  as 
specified  above,  under  the  provisions  of 
section  7(f)  of  the  Act  and  |  800.196(d) 
of  the  regulations  issued  thereunder. 
Designation  in  the  specified  geographic 
area  is  for  the  period  beginning 
December  1, 1985,  and  will  not  exceed  a 
three-year  period.  Parties  wishing  to 
apply  for  designation  should  contact  the 
Regulatory  Branch,  Compliance  Divison. 
at  the  address  listed  above  for  fonns 
and  information. 

Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
designated  to  provide  official  services  in 
a  geographic  area. 

Authority:  Pub.  L  94-582.  90  SUt  2887.  as 
amended  (7  U.S.C.  71  et  seq.) 

Dated  July  25. 1985. 
I-T.  Abshier, 

Director,  Compliance  Division. 
[FR  Doc.  85-18214  FUed  7-31-85:  8:45  am] 
BILLING  COOE  9410-EN-M 


Forest  Service 

Coronado  National  Forest  Grazing 
Advisory  Board;  Meeting 

The  Coronado  National  Forest 
Grazing  Advisory  Board  will  meet  at  10 
A.M.,  Room  7G.  September  17, 1985.  at 
the  Federal  Building.  301  West  Congress. 
Tucson,  Arizona.  The  purpose  of  this 
meeting  is  to  discuss  The  Coronado 
National  Forest  Land  Management  Plan. 

The  meeting  will  be  open  to  the 
public.  Persons  who  wish  to  attend 
should  notify  Larry  Allen,  Coronado 
Supervisor's  Office,  telepohone  602-629- 
6418.  Written  statements  will  be  filed 
with  the  board  before  or  after  the 
meeting. 

The  board  has  estabUshed  the 
following  rule  for  public  participation: 
Nonmembers  are  asked  to  withhold 
comments  until  the  close  of  business. 

Dated:  July  22. 1985. 
R.B.  Tippeconnic. 
Forest  Supervisor. 
(FR  Doc.  85-18183  Filed  7-31-85:  8:45  am] 
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Tonto  National  Forest  Grazing 
Advisory  Board;  Meeting 

The  Tonto  National  Forest  Grazing 
advisory  board  will  meet  September  19. 
1985,  at  10:00  a.m.  at  the  Payson  Ranger 
Station  in  Payson.  Arizona.  Tlie  purpose 
of  this  meeting  is  to  cover  the  foUowing 
agenda  items: 

1.  Review  the  proposed  expenditure  of 
Range  Betterment  Funds  for  Fiscal  Year 
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1985.  as  authorized  by  Pub.  L  94-579 
(FLPMA  section  403). 

2.  General  review  and  status  including 
Board  recommendations  concerning 
development  of  Allotment  Management 
Plans. 

The  meeting  will  be  open  to  the 
public.  Persons  who  wish  to  attend 
should  notify  James  L  Kimball,  Forest 
Supervisor,  Tonto  National  Forest.  2324 
E.  McDowell  Rd.,  P.O.  Box  534a 
Phoenix,  Arizona  85010,  telephone:  (602) 
225^200.  Written  statements  may  be 
filed  with  the  Board,  before  or  after  the 
meeting. 

Oral  statements  may  be  made  by  public 
attendance  when  recognized  by  the  Chair. 
July  22. 1985. 
lanes  L  KudImU. 
Forest  Supervisor. 
|FR  Doc  85-18325  Filed  7-31-85:  845  am| 
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So4l  Conservation  Service 
Tallahaga  Creek  Watershed,  MS 

agency:  Soil  Conservation  Service. 

action:  Notice  of  Availability  of  a 
Record  of  Decision. 

SUMMARY:  A.E.  Sullivan,  responsible 
Federal  official  for  projects 
administered  under  the  provisions  of 
Pub.  L  83-566. 16  U.S.C.  1001-1008,  in 
the  State  of  Mississippi,  is  hereby 
providing  notirica.tion  that  a  record  of 
decision  to  proceed  with  the  installation 
of  the  Tallahaga  Creek  Watershed 
projects  is  available.  Single  copies  of 
this  record  of  decision  may  be  obtained 
from  A.E.  Sullivan  at  the  address  shown 
below. 

FO«  FURTHER  INFORMATKM  CONTACT 

A.E.  Sullivan,  State  Conservationist,  Soil 
Conservation  Service,  100  West  Capitol 
Street,  Sutie  1321,  Jackson.  Mississippi 
39269.  telephone  601-960-5205. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904— Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 
intergovernmental  consolation  with  State  and 
local  oHicials.) 

Dated:  July  23. 1985. 
A.E.  Sullivan, 
State  Conservationist. 
jFR  Doc.  85-18184  Filed  7-31-85:  8:45  amj 
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Cade  Branch  Critical  Area  Treatment 
RC&O  Measure,  Indiana 

agency:  Soil  Conservation  Service, 
USDA. 


FOR  FURTHER  INFORMATION  CONTACT 

Robert  L  Eddleman,  State 
Conservationist.  Indianapolis,  Indiana, 
46224,  telephone  317-248-4350. 

Notice:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Cade  Branch  Critical  Area  Treatment 
RC&D  Measure,  Hamilton  County, 
Indiana. 

The  environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Robert  L  Eddleman,  State 
Conservationist,  has  determined  that  the 
preparation  of  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  concerns  a  plan  for 
critical  area  treatment  (erosion  control). 
The  planned  works  of  improvement 
include  the  relocation  of  the  stream 
channel,  grade  stabilization  structures, 
critical  area  planting,  and  streambank 
protection.  Approximately  one  acre  will 
be  seed  to  grass. 

The  Notice  of  Finding  of  No 
Significant  Impact  (FNSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency.  The  basic  data 
developed  during  the  environmental 
evaluation  is  on  file  and  may  be 
reviewed  by  contacting  Robert  L 
Eddleman,  State  Conservationist.  The 
FNSI  has  been  sent  to  various  Federal, 
State  and  local  agencies  and  interested 
parties.  A  limited  number  of  copies  of 
the  FNSI  are  available  to  fill  single 
requests  at  the  above  address. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.901 — Resource  Conservation  and 
Development — and  is  subject  to  the 
provisions  of  Executive  Order  12372  which 
requires  intergovernmental  consultation  with 
State  and  local  o^icials) 

Dated:  July  25, 1985. 
Robert  L.  Eddleman, 
State  Conservationist 
[FR  Doc.  85-18311  Filed  7-31-85;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Order  No.  308] 

Resolution  and  Order  Approving  the 
Application  of  the  State  of  Hawaii  for  a 
Special-Purpose  Sui>zone  for  Dole  in 
Honolulu 

Proceedings  of  the  Foreign-Trade  Zones 
Board.  Washington.  DC. 

Resolution  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  eia-81u), 
the  Foreign-Trade  Zones  Board  has 
adopted  the  following  Resolution  and 
Order: 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  the  application 
submitted  on  behalf  of  the  State  of  Hawaii, 
grantee  of  Foreign-Trade  Zone  9,  by  the 
Hawaii  State  Department  of  Planning  and 
Economic  Development,  filed  with  the 
Foreign-Trade  Zones  Board  (the  Board)  on 
October  2, 1984,  requesting  authority  for 
special-purpose  subzone  status  for  the 
pineapple  cannery  of  the  Dole  Processed 
Food  Company,  a  division  of  Castle  &  Cooke, 
Inc.,  located  in  Honolulu.  Hawaii,  within  the 
Honolulu  Customs  port  of  entry,  the  board, 
finding  that  the  requirements  of  the  Foreign- 
Trade  Zones  Act,  as  amended,  and  the 
board's  regulations  are  satisfied,  and  that  the 
proposal  is  in  the  public  interest,  approves 
the  application. 

The  Secretary  of  Commerce,  as  Chairman 
and  Executive  Office  of  the  Board,  is  hereby 
authorized  to  issue  a  grant  of  authority  and 
appropriate  Board  Order. 

Foreign-Trade  Zones  Board, 
Washington,  DC 

Grant  of  Authority  to  Establish  a 
Foreign-Trade  Subzone  in  Honolulu, 
Hawaii       ^   ■"' 

Whereas,  by  an  Act  of  Cogress 
approved  June  18, 1934,  an  Act  'To 
provide  for  the  establishment,  operation, 
and  maintenance  of  foreign-tradfe  zones 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  purposes",  as      ' 
amended  (19  U.S.C.  81a-81u)  (the  Act), 
the  Foreign-Trade  Zones  Board  (the 
Board)  i,s  authorized  and  empowered  to 
grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  under  the  jurisdiction  of 
the  United  States; 

Whereas,  the  Board's  regulations  (15 
CFR  400.304)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved. 
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and  where  a  significant  public  benefit 
will  result: 

Whereas,  the  State  of  Hawaii       ^ 
Department  of  Planning  and  Economic 
Development,  on  behalf  of  the  State  of 
Hawaii,  grantee  of  Foreign-Trade  Zone 
No.  9,  has  made  application  (filed 
October  2, 1984,  Docket  No.  44-84, 49  FR 
40068)  in  due  and  proper  form  to  the 
Board  for  authority  to  establish  a 
special-purpose  subzone  at  the  cannery 
of  Dole  Processed  Food  Company  in 
Honolulu,  Hawaii,  within  the  Honolulu 
Customs  port  of  entry; 

Whereas,  notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard;  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  the  Board's 
regulations  are  satisfied  and  that  there 
are  special  circumstances  in  this  case 
relating  to  the  industry  involved  and  its 
location: 

Now,  Therefore,  in  accordance  with 
the  appUcation  filed  October  2. 1984,  the 
Board  hereby  authorizes  the 
establishment  of  a  subzone  at  Dole's 
cannery  in  Honolulu,  designated  on  the 
records  of  the  Board  as  Foreign-Trade 
Subzone  No.  9C,  at  the  location 
mentioned  above  and  more  particularly 
described  on  the  maps  and  drawings 
accompanying  the  application,  said 
grant  of  authority  being  subject  to  the 
provisions  and  restrictions  of  the  Act 
and  the  Regulations  issued  thereunder, 
to  the  same  extent  as  though  the  same 
were  fully  set  forth  herein,  and  also  to 
the  following  express  conditions  and 
limitations: 

Activation  of  the  subzone  shall  be 
commenced  within  a  reasonable  time 
from  the  date  of  issuance  of  the  grant, 
and  prior  thereto,  any  necessary  permits 
shall  be  obtained  from  Federal,  State, 
and  municipal  authorities. 

Officers  and  employees  of  the  United 
States  shall  have  free  and  unrestricted 
access  to  and  throughout  the  foreign- 
trade  subzone  in  the  performance  of 
their  official  duties. 

The  grant  shall  not  be  construed  to 
reheve  responsible  parties  from  liability 
for  injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
construction,  operation,  or  maintenance 
of  said  subzone,  and  in  no  event  shall 
the  United  States  be  liable  therefor. 

The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  District  Army 
Engineer  with  the  Grantee  regarding 
compliance  with  their  respective 
requirements  for  the  protection  of  the 
revenue  of  the  United  States  and  the 
installation  of  suitable  facilities. 

In  Witness  Whereof,  the  Foreign- 
Trade  Zones  Board  has  caused  its  name 


to  be  signed  and  its  seal  to  be  affixed 
hereto  by  its  Chairman  and  Executive 
Officer  or  his  delegate  at  Washington, 
DC  this  26th  day  of  July  1985,  pursuant 
to  Order  of  the  Board. 

Foreign-Trade  Zones  Board. 
Theodore  W.  Wu, 

Acting  Assistant  Secretary  of  Commerce  for 
Trade  Administration,  Chairman ,  Committee 
of  Alternates. 

Attest: 
Deoms  M.  PuccixwlU. 

Acting  Executive  Secretary. 

(FR  Doc.  85-18255  Filed  7-31-85;  8:45  am] 

MLLMQCOOC  361«-OS-« 

international  Trade  Administration 

[A-351-409] 

12-Hydroxystearic  Add  From  Brazil: 
Preltmlnary  Determination  of  Sales  at 
Less  Than  Fair  Value 

agency:  International  Trade 
Administration,  Import  Administration. 
Department  of  Commerce. 
ACnON:  Notice. 

summary:  We  have  preliminarily 
determined  that  12-hydroxy8tearic  acid 
from  Brazil  is  being,  or  is  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value,  and  have  notified  the  U.S. 
kitemational  Trade  Commission  (ITC) 
of  our  determination.  We  have  also 
directed  the  U.S.  Customs  Service  to 
suspend  the  liquidation  of  ail  entries  of 
12-hydroxy8tearic  acid  from  Brazil  that 
are  entered,  or  withdrawn  from 
warehouse  for  consumption,  on  or  after 
the  date  of  publication  of  this  notice, 
and  to  require  a  cash  deposit  or  bond  for 
each  entry  in  an  amount  equal  to  the 
estimated  dumping  margin  as  described 
in  the  "Suspension  of  liquidation" 
section  of  this  notice. 

If  this  investigation  proceeds 
normally,  we  will  make  a  final 
determination  by  October  8, 1985. 
EFFECTWe  date:  August  1, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  D.  Kane.  Office  of 
Investigations,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC.  20230; 
telephone  (202)  377-1766. 
SUPPLEMENTARY  INFORMATION: 

Preliminary  Determination 

We  have  preliminarily  determined 
that  12-hyroxystearic  acid  from  Brazil  is 
being,  or  is  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value,  as 
provided  in  section  733(b)  of  the  Tariff 
Act  of  1930,  as  amended  (19  U.S.C. 


1673b(b])  (the  Act).  We  have 
preliminarily  determined  the  weighted- 
average  margin  of  sales  at  less  than  fair 
value  to  be  8.19  percent 

If  this  investigation  proceeds 
normally,  we  tvUl  make  a  final 
determination  by  October  8, 1985. 

Case  History 

On  December  28, 1984.  we  received  a 
petition  from  Union  Camp  Corporatioa 
on  behalf  of  the  U.S.  industry  producing 
12-hydroxystearic  acid.  In  accordance 
with  the  filing  requirements  of  section 
353.36  of  the  Commerce  Regulations  (19 
CFR  35336),  the  petition  alleged  that  12- 
hydroxystearic  acid  from  Brazil  is  being, 
or  is  likely  to  be,  sold  in  the  United 
States  at  less  than  fair  value  within  the 
meaning  of  section  731  of  the  Act  and 
that  these  imports  are  materially 
injuring,  or  are  threatening  material 
injury  to,  a  U.S.  industry. 

After  reviewing  the  petition,  we 
determined  that  it  contained  sufficient 
grounds  to  initiate  an  antidumping 
investigation.  We  notified  the  U.S. 
International  Trade  Commmissioo  (ITC) 
of  our  action  and  initiated  such  an 
Investigation  on  January  17, 1985  (50  FR 
3372).  The  ITC  subsequently  found,  on 
February  11, 1985.  that  there  is  a 
reasonable  indication  that  imports  of  12- 
hydroxystearic  acid  from  Brazil  are 
materially  injuring  a  United  States 
industry.  On  March  13, 1985,  the 
petitioner  requested  that  the  Department 
extend  the  period  for  the  preliminary 
determination  until  210  days  after  the 
date  of  receipt  of  the  petition.  On  April 
1, 1985,  we  granted  the  request  (50  FR 
13644). 

Scope  of  hivestigation 

The  product  covered  by  this 
investigation  is  12-hydroxy8tearic  acid 
currently  provided  for  under  item 
number  490.2650  and  490.2670  of  the 
Tariff  Schedules  of  the  United  States. 
Annotated.  We  investigated  sales  of  this 
product  which  were  made  by  two 
Brazilian  producers  and  sold  to  the 
United  States  during  the  period  of 
investigation,  July  1, 1984,  through 
December  31, 1984.  The  firms 
investigated  wer  Sanbra,  S^.  and 
Braswey.  Sj\.  Sales  by  these  firms 
accounted  for  approximately  75  percent 
of  Brazilian  12-hydroxystearic  add  sold 
to  the  United  States  during  the  period  of 
investigation. 

Fair  Value  Comparison 

To  determine  whether  sales  of  the 
subject  merchandise  in  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price 
with  the  foreign  market  value. 


31212 


United  States  Price 

As  provided  for  in  section  772  of  the 
Act.  for  Braswey,  S.A.  we  compared 
United  States  price  based  on  purchase 
price,  as  the  product  was  sold  to 
unrelated  purchasers  prior  to 
importation  into  the  United  States.  For 
Sanbra.  S.A.  we  compared  United  States 
price  based  on  exporter's  sales  price,  as 
the  product  was  sold  to  unrelated 
purchasers  in  the  United  States  after  the 
date  of  importation.  For  Braswey,  S.A. 
we  calculated  the  purchase  price  based 
on  the  C.I.F.,  duty  paid,  packed  price  to 
unrelated  purchasers  in  the  United 
States.  We  made  deductions  for  foreign 
inland  freight,  ocean  freight.  U.S. 
Customs  duty,  marine  insurance  and 
brokerage.  For  Sanbra,  S.A.  we 
calculated  the  exporter's  sales  price  on 
the  C.I.F.  duty  paid,  packed  or  C.I.F. 
duty  paid  delivered,  packed  price  to 
unrelated  purchasers  in  the  United 
States.  We  make  deductions,  where 
appropriate,  for  foreign  brokerage, 
handling  and  port  charges,  ocean  freight, 
marine  insurance,  foreign  inland  freight, 
U.S.  Customs  duty,  U.S.  brokerage,  U.S. 
Inland  freight.  U.S.  insurance,  credit 
expenses  and  other  selling  expenses 
incurred  in  the  United  States. 

Section  772(d)(1)(C)  of  the  Act 
requries  that  indirect  taxes  imposed 
upon  home  market  merchandise,  but 
which  have  not  been  collected  upon 
exported  merchandise  by  reason  of  its 
exportation  to  the  United  States,  be 
added  to  the  United  States  price,  "but 
only  to  the  extent  that  such  taxes  are 
added  to  or  included  in  the  price  of  such 
or  similar  merchandise  when  sold  in  the 
country  of  exportation".  Such  a  tax  the 
"ICM"  (internal  circulation  tax),  is 
imposed  on  home  market  sales,  but 
varies  with  the  destination  of  the 
merchandise  in  the  home  market. 
Therefore,  no  single  tax  rate  can  be 
applied  as  an  addition  to  U.S.  sales.  We 
have  deducted  this  tax  from  the  home 
market  prices  of  both  companies.  We 
have  also  deducted  the  FINSOCIAL  tax 
and  IPI  tax  from  home  market  prices  in 
which  they  were  included. 

Foreign  Market  Value 

Sales  of  such  merchandise  in  the 
home  market  were  used  to  represent 
foreign  market  value,  as  provided  for  in 
section  773(a)  of  the  Act.  Calculations  of 
foreign  market  value  for  Sanbra.  S.A. 
were  based  on  delivered  or  ex-factory, 
packed  prices  to  unrelated  purhasers  in 
the  home  market.  Deductions  were 
made,  where  appropriate,  for  inland 
freight.  We  also  made  deductions  for 
credit  expenses.  We  deducted  home 
market  indirect  selling  expenses  to 
offset  U.S.  indirect  selling  expenses.  We 
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also  adjusted  for  differences  in  packing 
costs. 

Calculations  of  foreign  market  value 
for  Braswey,  S.A.  were  based  on 
delivered  packed  prices  to  unrelated 
purchasers  in  the  home  market.  We 
made  deductions  for  inland  freight.  We 
also  adjusted  for  differences  in  credit 
terms.  For  some  home  market  sales  used 
for  comparison  to  U.S.  purchase  price, 
sales  commissions  were  paid  in  one 
market  and  not  the  other.  In  these  cases 
we  made  ajustments  for  the  differences 
between  commissions  in  the  applicable 
market  and  indirect  selling  expenses  in 
the  other  market  used  an  an  offset  to  the 
commissions,  if  accordancing  with 
S  353.15(c)  of  the  regulations.  We 
adjusted  for  differences  in  packing 
costs. 

Comparisons  were  made  between 
sales  occurring  within  the  same  month. 
Braswey,  S.A.  claimed  and  adjustment 
for  technical  services  expenses  incurred 
on  home  market  sales.  This  adjustment 
has  not  been  allowed  pending  further 
clarification  of  the  nature  of  these 
services  and  the  method  of 
quantification.  They  also  claimed  an 
allowance  for  warehousing  expenses 
incurred  in  the  home  market.  As  these 
expenses  reflected  pre-sale  interest 
costs  on  warehouse  inventory,  this 
adjustment  was  not  allowed.  Both 
Braswey,  S.A.  and  Sanbra,  S.A.  argue 
that  certain  small  quantity  sales  should 
not  be  considered  in  our  calculations 
because  such  comparisons  should  be  of 
comparable  quantifies.  We  have  found 
no  pattern  of  pricing  based  on 
quantities.  Accordingly,  we  have  used 
these  sales  in  our  calculations. 
Sanbra,  S.A.  alternatively  makes  the 
same  claim  for  exclusion  of  certain  sales 
based  in  differences  in  level  of  trade,  we 
find  no  su^icient  delineation  of  levels  of 
trade  or  cost  difference  quantiHcations 
to  permit  such  an  allowance.  In 
calculating  foreign  market  value,  we 
made  currency  conversions  from 
Brazilian  cruzeiros  to  United  States 
dollars  in  accordance  with  $  353.36(a)(1) 
of  our  regulations,  using,  as  appropriate, 
certified  daily  or  quarterly  exchange 
rates  as  furnished  by  the  Federal 
Reserve  Bank  of  New  York. 

Verification 

In  accordance  with  section  776(a)  of 
the  Act,  we  will  verify  all  data  used  in 
reaching  a  final  determination  in  this 
investigation. 

rrc  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonconfidential 


information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  administrative  protective  order, 
without  the  written  consent  of  the 
Deputy  Assistant  Secretary  for  Import 
Administration.  The  ITC  will  determine 
whether  these  imports  materially  injure, 
or  threaten  material  injury  to,  a  U.S. 
industry  before  the  later  of  120  days 
after  we  make  our  preliminary 
affirmative  determination  or  45  days 
after  we  make  our  final  affirmative 
dtermination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  United 
States  Customs  Service  to  suspend 
liquidation  of  all  entries  of  12- 
hydroxystearic  acid  from  Brazil  which 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption,  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  The  Customs 
Service  shall  require  a  cash  deposit  or 
the  posting  of  a  bond  equal  to  the 
estimated  weighted-average  amount  by 
which  the  foreign  market  value  of  the 
merchandise  subject  to  this 
investigation  exceeds  the  United  States 
price. 

The  weighted-average  margins  are  as 
follows: 


Manulaclurer/seMer/exportsr 

■vmoa 
parcantags 

Brasway.  SA 

Sacbn  SA 

18.04 
7  14 

AUnthiini                              

•  19 

Public  Comment 

In  accordance  with  S  353.47  of  the 
Commerce  Regulations,  if  requested,  we 
will  hold  a  public  hearing  to  afford 
interested  parties  an  opportunity  to 
comment  on  these  preliminary 
determinations  at  11:00  a.m.  on  August 
30, 1985,  at  the  U.S.  Department  of 
Commerce,  Room  3708, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20230.  Individuals  who  wish  to 
participate  in  the  hearing  must  submit  a 
request  to  the  Deputy  Assistant 
Secretary  for  Import  Administration, 
Room  3099B,  at  the  above  address 
within  ten  days  of  this  notice's 
publication.  Requests  should  contain:  (1) 
The  party's  name,  address,  and  telephne 
number  (2)  the  number  of  participants; 
(3)  the  reason  for  attending;  and  (4)  a  list 
of  the  issues  to  be  discussed.  In 
addition,  prehearing  briefs  in  at  least  ten 
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copies  must  be  submitted  to  the  Deputy 
Assistant  Secretary  by  August  23. 1985. 
Oral  presentations  will  be  limited  to 
issues  raised  in  the  briefs.  All  written 
views  should  be  filed  in  accordance 
with  19  CFR  353.46.  within  thirty  days  of 
publication  of  this  notice,  at  the  above 
address  in  at  least  10  copies. 

Dated:  July  Z5. 1985. 
[FR  Doc.  85-18250  Filed  7-31-85;  8:45  am] 

BHUNQ  COOC  S610-OS-M 
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(A-1 22-501] 

Rock  Salt  From  Canada: 
Postponement  of  Final  Antidumping 
Duty  Determination 

agency:  International  Trade 
Administration,  Import  Administration, 
Commerce. 
action:  Notice. 

SUMMARY:  This  notice  informs  the  public 
that  the  Department  of  Commerce  {the 
Department)  has  received  a  request  from 
the  respondents  in  this  investigation  to 
postpone  the  final  determination,  as 
provided  for  in  section  735(a)(2)(A)  of 
the  Tariff  Act  of  1930.  as  amended  (the 
Act)  (19  U.S.C.  1673d(a)(2)(A).  Based  on 
this  request,  we  are  postponing  our  final 
antidumping  duty  determination  as  to 
whether  sales  of  rock  salt  from  Canada 
have  occurred  at  less  than  fair  value 
until  not  later  than  November  27. 1985. 
EFFECnvt  DATE:  August  1, 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Mary  J.  fenlcins,  Office  of  Investigations. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  NW.,  Washington, 
D.C.  20230;  telephone;  (202)  377-1756. 
SUPPLEMENTARY  INFORMATION:  On 
February  19. 1984.  we  announced  the 
initation  of  an  antidumping  duty 
investigation  to  determine  whether  rock 
salt  from  Canada,  is  being,  or  is  likely  to 
be.  sold  in  the  United  States  at  less  than 
fair  value  (50  FR  7806).  We  issued  our 
preliminary  affirmative  determination 
on  July  8. 1985  (50  FR  28602).  That  notice 
stated  that  we  would  issue  a  final 
determination  by  September  20. 1985. 
On  July  10. 1985.  counsel  for 
respondents  requested  that  we  extend 
the  period  for  the  final  determination 
until  not  later  than  the  135th  day  after 
publication  of  our  preliminary 
determination  in  accordance  with 
section  735(a)(2)(A)  of  the  Act.  If 
exporters  who  account  for  a  significant 
proportion  of  exports  of  the  subject 
merchandise  request  an  extension  after 
an  affirmative  preliminary 
determination,  the  Department  is 
required,  absent  com]}elling  reasons  to 


the  contrary,  to  grant  the  request.  . 
Accordingly,- we  grant  the  request  and 
postpone  our  final  determination  until 
not  later  November  27. 1985. 

This  notice  is  published  pursuant  to 
section  735(d)  of  the  Act. 

Scope  of  Investigation 

The  product  under  investigation  is 
rock  salt,  in  bulk  and  packaged  form,  as 
currently  classified  in  the  Tariff 
Schedules  of  the  United  States, 
Annotated  (TSUSA).  under  items 
420.9400  and  420.9600.  respectively. 

Public  Comment 

In  accordance  with  §  353.47  of  our 
regulations  (19  CFR  353.47).  if  requested, 
we  will  hold  a  public  hearing  to  afford 
interested  parties  an  opportunity  to 
comment  on  this  preliminary 
determination  at  2:00  p.m.  on  October 
16. 1985.  at  the  United  States 
Department  of  Commerce,  Room  3708, 
14th  Street  and  Constitution  Avenue, 
NW..  Washington,  D.C.  20230. 
Individuals  who  wish  to  participate  in 
the  hearing  must  submit  a  request  to  the 
Deputy  Assistant  Secretary  for  Import 
Administration,  Room  B-099.  at  the 
above  address  within  10  days  of  the 
publication  of  this  notice.  Requests 
should  contain:  (1)  The  party's  name, 
address,  and  telephone  numl)er  (2)  the 
number  of  participants;  (3)  the  reaspn 
for  attending;  and  (4)  a  list  of  the  issues 
to  be  discussed. 

In  addition,  prehearing  briefs  in  at 
least  10  copies  must  be  submitted  to  the 
Deputy  Assistant  Secretary  by  October 
9, 1985.  Oral  presentations  will  be 
limited  to  issues  raised  in  the  briefs.  All 
written  views  should  be  filed  in 
accordance  with  19  CFR  353.46,  within 
30  days  of  this  notice's  publication,  at 
the  above  address  and  in  at  least  10 
copies. 

Gilbert  B.  Kaplan. 

A  cting  Deputy  Assistant  Secretary  for  Import 
Administration. 
]uly  23. 1985. 

[FR  Doc.  85-18251  Filed  7-31-85;  8^45  am] 

BILUNG  CODE  3510-OS-4I 

[A-429-403] 

Termination  of  Antidumping  Duty 
Investigation;  Cart>on  Steel  Wire  Rod 
From  the  German  Democratic  Reput>Hc 

AGENCY:  International  Trade 
Administration.  Import  Administration. 
action:  Notice. 

summary:  In  a  letter  dated  |uly  19. 1985. 

petitioners  withdrew  their  antidumping 
duty  petition,  filed  on  September  26. 
1984,  on  carbon  steel  wire  rod  (wire  rod) 


from  the  German  Democratic  Republic 
(GDR).  Based  on  the  withdrawal,  we  are 
terminating  the  investigation. 

EFFECTIVE  DATE:  August  1. 1985. 

FOR  FURTHER  MFORMATWN  CONTACT: 

Raymond  Busen.  Office  of 
Investigations,  import  Administration. 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue,  NW.. 
Washington.  D.C.  20230:  teleptuDne:  (202) 
377-2830. 

SUPPLEMENTARY  INFORMATNMC 
Case  History 

On  September  26, 1984.  we  received  a 
petition  from  Atlantic  Steel  Company. 
Continental  Steel  Corp..  Georgetown 
Steel  Corp..  North  Star  Steel  Texas.  Inc. 
and  Raritan  River  Steel  Company,  on 
behalf  of  the  U.S.  industry  producing 
wire  rod. 

After  reviewing  the  petition,  we 
determined  that  it  contained  sufficient 
grounds  upon  which  to  initiate  an 
antidumping  duty  investigation.  We 
notified  the  International  Trade 
Commission  (fTC)  of  our  action  and 
initiated  the  investigation  on  October  16. 
1984  (47  FR  42773).  On  November  13. 
1984,  the  FTC  found  that  there  was  a 
reasonable  indication  that  imports  of 
wire  rod  from  the  GDR  materially  injure, 
or  threaten  material  injury  to,  a  United 
States  industry.  On  March  5, 1965,  we 
made  a  preliminary  determination  that 
wire  rod  from  the  GDR  was  being,  or 
was  likely  to  be,  sold  in  the  United 
States  at  less  than  fair  value  and  that 
"critical  circumstances"  did  not  exist 
with  respect  to  imports  of  the 
merchandise  under  investigation  (50  FR 
9815). 

Scope  of  Investigation 

The  product  under  investigation  is 

carbon  steel  wire  rod,  currently 
classifiable  under  item  607.17  of  the 
Tariff  Schedules  of  the  United  States 
(TSUS). 

Withdrawal  of  Petitioa 

In  a  letter  dated  July  19, 1965  from 
Atlantic  Steel  Company.  Continental 
Steel  Corp.,  Georgetown  Steel  Corp.. 
North  Star  Steel  Texas.  Inc.,  and  Rantan 
River  Steel  Company,  petitioners 
notified  us  that  they  were  withdrawing 
their  September  26. 1984  antidumping 
duty  petition,  and  requested  that  the 
investigation  be  terminated  (a  copy  of 
petitoners'  letter  is  appended  to  this 
notice).  Under  section  734(a)  of  the 
Tariff  Act  of  1930,  as  amended  by 
section  604  of  the  Trade  and  Tariff  Act 
of  1984  (the  Act),  upon  withdrawal  of  a 
petition  the  administering  authority  may 
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terminate  an  investigation  after  giving 
notice  to  all  parties  to  the  investigation. 
This  withdrawal  is  based  on  a  bilateral 
arrangement  with  the  Government  of  the 
GDR  to  limit  the  volume  of  imports  of 
this  product.  We  have  assessed  the 
public  interest  factors  set  out  in  section 
734(a)  of  the  Act  and  consulted  with 
potentially  affected  producers,  workers, 
consuming  industries,  and  with  the  ITC. 
On  the  basis  of  our  assessment  of  the 
public  interest  factors  and  our 
consultations,  we  have  determined  that 
termination  would  be  in  the  public 
interest. 

We  have  notified  all  parties  to  the 
investigation  and  the  ITC  of  petitioners" 
withdrawal  and  our  intention  to 
terminate. 

For  these  reasons,  we  are  terminating 
our  investigation. 

Dated;  July  24.  t985. 
Gilbert  B.  Kaplan, 

Acting  Deputy  Assistant  Secretary  for  Import 

A  dministration. 

July  19. 1985. 

Re:  Carbon  Steel  Wire  Rod  from  the  German 

Democratic  Republic 
Mr.  Gilbert  E  Kaplan. 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration.  U.S.  Department  of 
Commerce.  Washington.  DC  20230. 
Attention:  Central  Records  Unit.  Room  B-099. 

Dear  Mr.  Kaplan:  We  have  been  advised 
by  the  United  States  Trade  Representative 
( "USTR")  that  the  United  States  has  entered 
into  an  Arrangement  with  the  German 
Democratic  Republic  which  establishes 
import  ceilings  for  various  steel  products, 
including  carbon  steel  wire  rod.  The 
Arrangement  provides  that  all  pending 
petitions  and  outstanding  orders  under  the 
trade  laws  concerning  Arrangement  products 
from  the  German  Democratic  Republic  are  to 
be  withdrawn  or  terminated  as  a  condition 
precedent  to  its  entry  in  force.  Included 
among  these  pending  matters  is  the  ongoing 
investigation  involving  carbon  steel  wire  rod 
initiated  by  Petition  filed  on  September  28. 
1984. 

Atlantic  Steel  Company.  Continental  Steel 
Corporation.  Georgetown  Steel  Corporation. 
North  Star  Steel  Texas.  Inc..  and  Raritan 
River  Steel  Company  are  the  Petitioners  in 
the  East  German  proceeding,  in  which  the 
Department  has  made  a  preliminary 
determination  that  the  wire  rod  imported 
from  the  respondent  during  the  period  of 
investigation  was  sold  at  less  than  fair  value 
by  a  substantial  margin.  Petitioners" 
expectation,  therefore,  is  that  should  this 
investigation  proceed  to  an  order, 
antidumping  duties  would  be  imposed  to  deal 
specincally  with  this  "unfairly  traded'"  steel 
wire  rod.  Petitioners  understand  that  the 
Arrangement  with  the  German  Democratic 
Republic  is  intended  by  the  United  States  to 
accomplish  equivalent  or  l>etter  results 
through  export  restraint. 

Where,  as  here,  the  Respondent  in  the 
antidumping  investigation,  Metalurgiehandel. 
has  executed  the  Arrangement  under 


authority  of  the  German  Democratic  Republic 
and  the  entry  in  force  of  an  Arrangement 
contemplates  withdrawal  of  pending 
antidumping  petitions,  the  Petitioners  are 
entitled  to  construe  the  Arrangement  as  the 
functional  equivalent  of  a  suspension  of  an 
investigation.  As  you  know,  a  suspension 
agreement  requires  the  exporters  to  eliminate 
the  injurious  effect  of  sales  at  less  than  fair 
value  as  provided  in  Section  734(c)  of  the 
1979  Trade  Agreements  Act.  In  these 
circumstances.  Petitioners  agree  to  withdraw 
their  Petition  in  the  expectation  that  the 
German  Democratic  Republic  exporter  of 
wire  rod,  and  the  parties  importing  such  wire 
rod,  will  take  into  account  the  requirement  of 
Section  734(c)(1)(A)  of  the  Act  which  calls  for 
a  commitment  that  "the  suppression  or 
undercutting  of  price  levels  of  domestic 
products  by  imports  of  that  merchandise  will 
be  prevented." 

Petitioners  recognize  that  there  are  no 
procedures  to  ensure  that  there  will  be  no 
"suppression  or  undercutting  of  price  levels 
of  domestic  products  by  imports.  .  ."  of  the 
wire  rod  that  will  be  licensed  for  importation. 
Accordingly,  Petitioners  advise  the 
Department  that  should  there  be  price 
undercutting  or  suppression,  as  defmed  in 
Section  734(c).  by  East  Gennan  producers  of 
wire  rod,  or  by  importers  thereof,  they  will 
consider  it  their  perogative  at  any  time  to 
initiate  proceedings  under  the  trade  laws, 
including  the  antidumping  law  (and/or  the 
countervaihng  duty  law  should  that  be 
deemed  appropriate  at  the  time)  without 
regard  to  whether  or  not  the  Arrangement  is 
in  effect.  In  circumstances  where  there  is 
such  ^ce  undercutting  or  suppression  of 
domeltic  prices,  the  stated  purpose  of  the 
Arrangement  will  be  abrogated  and  it  will  not 
be  a  suitable  alternative  to  proceedings  under 
the  unfair  trade  laws. 

In  sum,  the  Petitioners,  in  reliance  upon  the 
wire  rod  import  ceiling  set  forth  in  the 
Arrangement  with  the  German  Democratic 
Republic  and  its  other  terms  and  conditions 
and  upon  the  further  provisions  and 
understandings  of  this  letter,  withdraw  the 
Petition  conditioned  upon  the  following: 

1.  That  the  Department  will  provide 
assurance,  by  the  notice  published  in  the 
Federal  Register,  that  the  Arrangement  with 
the  German  Democratic  Republic  is  in  full 
force  and  effect  and  subject  to  no 
contingency  (whether  expressed  in  the 
Arrangement  or  any  modifications  thereof  by 
side  letter  or  otherwise)  that  would  revise, 
delay,  or  impair  the  implementation  of  the 
specific  restraints  concerning  wire  rod. 

2.  That  the  United  States  does  not  plan  to 
agree  to  any  modifications  of  the 
Arrangement  that  would  affect  the 
obligations  of  the  German  Democratic 
Republic  concerning  wire  rod  to  the 
detriment  of  the  domestic  industry  during  the 
Arrangement  term. 

3.  That  Petitioners  do  not  waive  any 
statutory  rights  or  otherwise  restrict  their 
rights  to  take  action  against  East  German 
imports  under  the  trade  laws  should  they 
deem  such  action  appropriate. 

4.  That  the  Arrangement  with  the  German 
Democratic  Republic  is  a  "bilateral 
arrangement'"  within  the  meaning  of  Section 
804  of  the  Steel  Import  Stabilization  Act  of 


1984  and  the  President  is  authorized  to 
enforce  the  Arrangement  pursuant  to  Section 
805(a)  of  said  Act.  As  a  consequence  of  those 
provisions  and  the  requirements  and  terms  of 
the  Arrangement,  the  United  States  will 
prohibit  entry  into  the  Customs  territory  of 
the  United  States  of  wire  rod  from  the 
German  Democratic  Republic  that:  (i)  Is  not 
accompanied  by  an  export  certificate,  and  (ii) 
is  not  issued  consistent  with  the  quantitative 
limitations  specifically  applicable  to  the 
(Serman  Democratic  Republic  as  defined  by 
the  Arrangement. 

5.  That  the  Department  will  publish  this 
letter  in  the  Federal  Register,  together  with 
the  notice  that  the  Petitioners  have 
withdrawn  the  Petition  conditioned  upon 
satisfaction  of  the  terms  set  forth  herein. 

Petitioners  reiterate  that  the  withdrawal  of 
the  Petition  contemplated  by  this  letter  does 
not  have  any  force  or  effect,  anti  provides  the 
Department  with  no  authority  to  terminate 
the  investigation,  until  the  foregoing 
provisions  are  met. 

Respectfully  submitted. 
Charles  Owen  Verrill,  Jr.,  Esq., 
Wiley  e- Rein.  1776  K  Street,  NW.. 
Washington.  D.C.  20006.  (202)  429-7000. 

Counsel  for  Petitioners:  Continental  Steel 
Corp..  Georgetown  Steel  Corp.,  North  Star 
Steel  Texas,  Inc.,  Raritan  River  Steel  Co. 

David  E.  Birenbaum,  Esq., 
Fried.  Frank.  Harris.  Shriver  &  Jacobson  (A 
Partnership  Including  Professional 
Corporations)  600  New  Hampshire  A  ve.,  NW., 
Washington.  DC.  20037.  (202)342-3500. 

Counsel  for  Petitioner  Atlantic  Steel  Co. 

[FR  Doc.  85-18252  Filed  7-31-85;  8:45  am] 
MUJNQ  CODE  WIO-OS-M 


(A-351-410] 

Hydrogenated  Castor  Oil  From  Brazil: 
Preliminary  Determination  of  Sales  at 
Less  TTian  Fair  Value 

agency:  International  Trade 
Administration,  Import  Administration, 
Commerce. 

action:  Notice. 

summary:  We  have  preliminarily 
determined  that  hydrogenated  castor  oil 
from  Brazil  is  being,  or  is  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value,  and  have  notified  the  U.S. 
International  Trade  Commission  (ITC) 
of  our  determination.  We  have  also 
directed  the  U.S.  Customs  Service  to 
suspend  the  liquidation  of  all  entries  of 
hydrogenated  castor  oil  from  Brazil  that 
are  entered,  or  withdrawn  from 
warehouse  for  consumption,  on  or  after 
the  date  of  publication  of  this  notice, 
and  to  require  a  cash  deposit  or  bond  for 
each  entry  in  an  amount  equal  to  the 
estimated  dumping  margin  as  described 
in  the  "Suspension  of  Liquidation" 
section  of  this  notice. 
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If  this  investigation  proceeds 
normally,  we  will  make  a  fmal 
determination  by  October  8, 1985 

EFFECTIVE  DATE:  August  1,  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

William  D.  Kane.  Ofice  of 
Investigations,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  D.C.  20230; 
telephone  (202)  377-1766. 

SUPPLEMENTARY  INFORMATION: 

Preliminary  DeterminatioD 

We  have  preliminarily  determined 
that  hydrogenated  castro  oil  from  Brazil 
is  being,  or  is  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value,  as 
provided  in  section  733(b)  of  the  Tariff 
Act  of  1930,  as  amended  (19  U.S.C. 
1673b(b))  (the  Act).  We  have 
preliminarily  determined  the  weighted- 
average  margin  of  sales  at  less  than  fair 
value  to  be  3.88  percent. 

If  this  investigation  proceeds 
normally,  we  will  make  a  fmal 
determination  by  October  8, 1985. 

Ca  )  History 

On  December  28, 1984,  we  received  a 
petition  from  Union  Camp  Corporation 
on  behalf  of  the  U.S.  industry  producing 
hydrogenated  castro  oil.  In  accordance 
with  the  filing  requirements  of  §  353.36 
of  the  Commeerce  Regulations  (19  CFR 
353.36),  the  petition  alleged  that 
hydrogenated  castor  oil  form  Brazil  is 
being,  or  is  likely  to  be,  sold  in  United 
States  at  less  than  fair  value  within  the 
meaning  of  section  731  of  the  Act,  and 
that  these  imports  are  materially 
injuring,  or  are  threatening  material 
injury  to,  a  U.S.  industry. 

After  reviewing  the  petition,  we 
determined  that  it  contained  sufficient 
grounds  to  initiate  an  antidumping 
investigation.  We  notified  the  U.S. 
International  Trade  Commission  (ITC) 
of  our  action  and  initiated  such  an 
investigation  on  January  17, 1985,  (50  FR 
3372).  The  ITC  subsequently  found,  on 
February  11, 1985,  that  there  is  a 
reasonable  indication  that  imports  of 
hydrogenated  castor  oil  from  Brazil  are 
materially  injuring  a  United  Statas 
industry.  On  March  13, 1985.  the 
petitioner  requested  that  the  Department 
extend  the  period  for  the  preliminary 
determination  until  210  days  after  the 
date  of  receipt  of  the  petition.  On  April 
1. 1985,  we  granted  the  request  (50  FR 
13644). 

Scope  of  Investigation 

The  product  covered  by  this 
investigation  is  dydrogenated  castor  oil 
currently  provided  for  under  item 
number  176.2000  of  the  Tariff  Schedules 


of  the  United  States.  Annotated.  We 
investigated  sales  of  this  product  which 
were  made  by  two  Brazilian  producers 
and  sold  to  the  United  States  during  the 
period  of  investigation,  July  1, 1984, 
through  December  31. 1984.  The  firms 
investigated  were  Sanbra,  S.A.  and 
Brasweys,  S.A.  Sales  by  these  firms 
accounted  for  approximately  75  percent 
of  Brazilian  hydrogenated  castor  oil  sold 
to  the  United  States  during  the  period  of 
investigation. 

Fair  Value  Comparison 

To  determine  whether  sales  of  the 
subject  merchandise  in  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price 
with  the  foreign  market  value. 

United  States  Price 

As  provided  for  in  section  772  of  the 
Act,  for  Braswey,  S.A.  we  compared 
United  States  price  based  on  purchase 
price,  as  the  product  was  sold  to 
unrelated  purchasers  prior  to 
importation  into  the  United  States.  For 
Sanbra,  S.A.  we  compared  United  States 
price  based  on  exporter's  sales  price,  as 
the  product  was  sold  to  unrelated 
purchasers  in  the  United  States  after  the 
date  of  importation.  For  Braswey,  SA. 
we  calculated  the  purchase  price  based 
on  the  C.I.F.,  duty  paid,  packed  price  to 
unrelated  purchasers  in  the  United 
States.  We  made  deductions  for  foreign 
inland  freight,  ocean  freight,  U.S. 
Customs  duty,  marine  insurance  and 
brokerage.  For  Sanbra,  S.A.  we 
calculated  the  exporter's  sales  price  on 
the  C.I.F.  duty  paid,  packed  or  C.I.F. 
duty  paid,  delivered,  packed  price  to 
unrelated  purchasers  in  the  United 
States.  We  make  deductions,  where 
appropriate,  for  foreign  brokerage, 
handling  and  port  charges,  ocean  freight 
marine  insurance,  foreign  inland  freight, 
U.S.  Customs  duty.  U.S.  brokerage,  U.S. 
inland  freight,  U.S.  insurance,  credit 
expenses  and  other  selling  expenses 
incurred  in  the  United  States. 

SecUon  772{d)(l)(C)  of  the  Act 
requires  that  indirect  taxes  imposed 
upon  home  market  merchandise,  but 
which  have  not  been  collected  upon 
exported  merchandise  by  reason  of  its 
exportation  to  the  United  States,  be 
added  to  the  United  States  price,  "but 
only  to  the  extent  that  such  taxes  are 
added  to  or  included  in  the  price  of  such 
or  similar  merchandise  when  sold  in  the 
country  of  exportation".  Such  a  tax,  the 
"ICM"  (internal  circulation  tax),  is 
imposed  on  home  market  sales,  but 
varies  with  the  destination  of  the 
merchandise  in  the  home  market. 
Therefore,  no  single  tax  rate  can  be 
applied  as  an  addition  to  U.S.  sales.  We 
have  deducted  this  tax  from  the  home 


market  prices  of  both  companies.  We 
have  also  deducted  the  FINSOCLAL  tax 
and  IPI  tax  from  home  marliet  prices  in 
which  they  were  included. 

Foreign  Market  Value 

Sales  of  such  merchandise  in  the 
home  market  were  used  to  represent 
foreign  market  value,  as  provided  for  in 
section  773(a)  of  the  Act.  Calculations  of 
foreign  markr  t  value  for  Sanbra.  S~A 
were  based  on  delivered  or  ex -factory, 
packed  prices  to  unrelated  purchasers  in 
the  home  market.  Deductions  were 
made,  where  appropriate,  for  inland 
freight.  We  also  made  deductions  for 
credit  expenses.  We  deducted  home 
market  indirect  selling  expenses  to 
offset  U.S.  indirect  selling  expenses.  We 
also  adjusted  for  differences  in  packing 
costs. 

Calculations  of  foreign  market  value 
for  Braswey.  SA.  were  based  on 
delivered  packed  prices  to  unrelated 
purchasers  in  the  home  market  We 
made  deductions  for  inland  freight  We 
also  adjusted  for  differences  in  credit 
terms.  For  some  home  market  sales  used 
for  comparison  to  U^  purchase  price. 
sales  commissions  were  paid  in  one 
market  and  not  the  other.  In  these  cases 
we  made  adjustments  for  the  differences 
between  commissions  in  the  appUcable 
market  and  indirect  selling  expenses  in 
the  other  market  used  as  an  offset  to  the 
commissions,  in  accordance  with 
§  353.15(c)  of  the  Regulations.  We 
adjusted  for  differences  in  packing 
costs. 

Comparisons  were  made  between 
sales  occurring  within  the  same  month. 
Braswey,  SA.  claimed  an  adjustment  for 
technical  services  expenses  incurred  on 
home  market  sales,  lliis  adjustment  has 
not  been  allowed  pending  further 
clarification  of  the  nature  of  these 
services  and  the  method  of 
quantiffcation.  lliey  also  claimed  an 
allowance  for  warehousing  expenses 
incurred  in  the  home  market.  As  these 
expenses  reflected  pre-sale  interest  cost 
on  warehouse  inventory,  this  adjustment 
was  not  allowed.  Both  Braswey,  S-A- 
and  Sanbra,  S.A.  argue  that  certain 
small  quantity  sales  should  not  be 
considered  in  our  calculations  because 
such  comparisons  should  be  of 
comparable  qualities.  We  have  found  no 
pattern  of  pricing  based  on  quantities. 
Accordingly,  we  have  used  these  sales 
in  our  calculations.  Sanbra,  S.A. 
alternatively  makes  the  same  claim  for 
exclusion  of  certain  sales  based  on 
differences  in  level  of  trade.  We  find  no 
sufficient  delineation  of  levels  of  trade 
or  cost  difference  quantifications  to 
permit  such  an  allowance.  In  calculating 
foreign  market  value,  we  made  currency 
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conversions  from  Brazilian  cruzeiros  to 
United  States  dollars  in  accordance  with 
S  3S3.36(a)(l)  of  our  Regulations,  using, 
as  appropriate,  certified  daily  or 
quarterly  exchange  rates  as  furnished  by 
the  Federal  Reserve  Bank  of  New  York. 

Verificatioa 

In  accordance  with  section  776(a)  of 
the  Act,  we  will  verify  all  data  used  in 
reaching  a  final  determination  in  this 
investigation. 

ITC  Notificatioa 

In  accordance  with  section  733(f)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonconfidential 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  administrative  protective  order, 
without  the  written  consent  of  the 
Deputy  Assistant  Secretary  for  Import 
Administration.  The  ITC  will  determine 
whether  these  imports  materially  injure, 
or  threaten  material  injury  to,  a  U.S. 
industry  before  the  later  of  120  days 
after  we  make  our  preliminary 
affirmative  determination  or  45  days 
after  we  make  our  final  affirmative 
determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  United 
States  Customs  Service  to  suspend 
liquidation  of  all  entries  of 
hydrogenated  castor  oil  from  Brazil 
which  are  entered,  or  withdrawn  from 
warehouse,  for  consumption,  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  The  Customs 
Service  shall  require  a  cash  deposit  or 
the  posting  of  a  bond  equal  to  the 
estimated  weighted-average  amount  by 
which  the  foreign  market  value  of  the 
merchandise  subject  to  this 
investigation  exceeds  the  United  States 
price. 

The  weighted-average  margins  are  as 
follows: 
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Public  Comment 

In  accordance  with  S  353.47  of  the 
Commerce  Regulations,  if  requested,  we 


will  hold  a  public  hearing  to  afford 
interested  parties  an  opportunity  to 
comment  on  these  preliminary 
determinations  at  11:00  a  m.  on  August 
30. 1985.  at  the  U.S.  Department  of 
Commerce.  Room  3708. 14th  Street  and 
Constitution  Avenue,  N.W..  Washington. 
D.C.  20230.  Individuals  who  wish  to 
participate  in  the  hearing  must  submit  a 
request  to  the  Deputy  Assistant 
Secretary  for  Import  Administration, 
Room  3099B,  at  the  above  address 
within  ten  days  of  this  notice's 
pubhcation.  Requests  should  contain:  (1) 
The  party's  namp,  eddress.  and 
telephone  number  (2)  the  number  of 
participants:  (3)  the  reason  for  attending; 
and  (4)  a  list  of  the  issues  to  be 
discussed.  In  addition,  prehearing  briefs 
in  at  least  ten  copies  must  be  submitted 
to  the  Deputy  Assistant  Secretary  by 
August  23. 1985.  Oral  presentations  will 
be  limited  to  issues  raised  in  the  briefs. 
All  written  views  should  be  filed  in 
accordance  with  19  CFR  353.46,  within 
thirty  days  of  publication  of  this  notice, 
at  the  above  address  in  at  least  10 
copies. 

Dated:  July  25. 1985. 
Gilbert  B.  Kaplan. 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  85-18253  Filed  7-31-«5:  8:45  am) 

BtLUNQCOOE  SStO-OS-H 

National  Tectinical  Information  Service 

Government-Owned  Inventions; 
Availability  for  Licensing 

The  inventions  hsted  below  are 
owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
Foreign  patents  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  U.S.  companies  and  may  also  be 
available  for  licensing. 

Technical  and  licensing  information 
on  specific  inventions  may  be  obtained 
by  writing  to:  Office  of'Federal  Patent 
Licensing.  U.S.  Department  of 
Commerce.  P.O.  Box  1423,  Springfield. 
Virginia  22151. 

Please  cite  the  number  and  title  of 
inventions  of  interest. 
Douglas  |.  Campion. 

Office  of  Federal  Patent  Licensing.  National 
Technical  Information  Service.  Department  of 
Commerce. 


Department  of  Agriculture 

SN  6-734.647,  Boll  Weevil  Trap. 

Department  of  Health  and  Human 
Services 

SN  6-623.923.  Process  for  Site-Specific 
Mutagenesis  without  Phenotypic 
Selection. 

SN  6-675.276.  Synthesis  and 
Utilization  of  17-Methyl  and  17- 
Cyclopropylmethyl-3. 14-Dihydroxy-4.  5- 
Epoxy  6-Fluoromorphinans  (Foxy  and 
Cyclofoxy)  As  ['"  FJ— Labeled  Opioid 
Ligands  for  Positron  Emission 
Transaxial  Tomography  (PETT). 

SN  6-741,600.  Isolated.  Soluble 
Immunogen  Against  Schistosoma 
Mansoni  and  A  Method  of  Vaccination 
Employing  Same. 

SN  6-743.570.  Human  Monocytes 
Cultured  in  Suspension  in  Serum  Free 
Medium. 

Department  of  the  Air  Force 

SN  6-541.594.  Test  Target  for  Adative 
Optics. 

I       SN  6-541.820.  CCD  Gaussian 
Convolution  Method. 

SN  6-640.623.  Over-Center  Toggle 
Latch. 

SN  6-693.927,  Vision  Test  Chart  and 
Method  Using  Gaussians. 

SN  6-726.872.  Total  Internal  Reflection 
Modulator/Deflector. 

SN  6-727.507.  Tunable  Acousto-Optic 
Filter  with  Improved  Spectral  Resolution 
and  Increased  Aperture. 

SN  6-729,388,  Improved  Temperature 
Detection  System  for  Use  on  Film 
Cooled  Turbine  Airfoils. 

SN  6-738.817.  Photoionization 
Technique  for  Growth  of  Metallic  Films. 

SN  6-739.413.  Instantaneous 
Frequency  Measurement  Receiver  with 
Digital  Processing. 

SN  6-742,825,  Signal  Analysis 
Receiver  with  Acousto-Optic  Delay 
Lines. 

Department  of  the  Army 

SN  8-742,152,  Dual  Optical 
Mechanical  Position  Tracker. 

SN  6-744.344.  Rechargeable  Uthium- 
Organic  Electrolyte  Battery  Having 
Overcharge  Protection  and  Method  of 
Providing  Overcharge  Protection  for  A 
Lithium-Organic  Electrolyte  Battery. 
[FR  Doc.  85-18238  Filed  7-31-85;  8:45  am) 

BtLUNOCODC  3S10-04-M 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

New  Limits  for  Certain  Cotton,  Wool 
and  Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  in  the 
People's  Republic  of  China;  Correction 

|uly  29. 1985. 

On  July  22, 1985  a  letter  from  the 
Chairman  of  the  Committee  for  the 
Implementatiofi  of  Textile  Agreements 
was  published  in  the  Federal  Register 
(50  FR  29716),  which  established  new 
limits  for  certain  specified  categories  of 
cotton,  wool  and  man-made  fiber  textile 
products,  produced  or  manufactured  in 
China  and  exported  during  1985.  In  the 
notice  document  which  preceded  that 
letter,  the  TSUSA  numbers  identifying 
coveralls,  overalls,  jumpsuits  and 
similar  apparel  in  Category  359  pt. 
should  have  been  379.0822,  379.6410, 
383.0628  and  383.5027.  In  the  letter  to  the 
Commissioner  of  Customs  which 
followed  that  notice  the  units  amount 
designated  for  Category  359  pt.*  should 
have  been  pounds,  instead  of  dozen. 
Ronald  L  Levin. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

(FR  Doc.  85-18278  Filed  7-31-85;  8:45  am] 

MLLma  CODE  351(M>n-M 


Temporary  Visa  Waiver  for  Certain 
Man-Made  Fiber  Sweater  Jackets 

July  29,  1985. 

On  May  24, 1985  and  June  27, 1985 
notices  were  published  in  the  Federal 
Register  (50  FR  21485  and  26600).  which 
announced  a  visa  waiver  procedure  for 
acrylic  knit  sweater  jackets  with  sherpa- 
style  or  quilted  nylon  linings  with 
polyester  fiber  filling,  visaed  as 
women's,  girls'  and  infants'  sweaters  in 
Category  646.  The  purpose  of  this  notice 
is  to  advise  the  public  that  the  waiver 
procedure  is  being  extended  through 
December  31. 1985  for  merchandise 
entered  or  withdrawn  from  warehouse 
for  consumption  in  the  United  States  by 
that  date.  Additionally,  coverage  of  this 
extended  waiver  procedure  is  being 
broadened  to  include  men's  and  boys' 
sweater  jackets  of  the  types  described 
above,  visaed  as  Category  645,  but 
which  were  reclassified  into  Category 
834  by  the  U.S.  Customs  Service  ruling 
of  April  10, 1985. 
Ronald  I.  Levin. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  85-18254  Filed  7-31-85:  8:45  am] 

Bai.lNO  CODE  3$tO-DR-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Advisory  Committee  on 
Women  in  the  Services  (DACOWITS); 
Meeting 

AGENCY:  Defense  Advisory  Committee 
on  Women  in  the  Services 
(DACOWITS). 

action:  Notice  of  meeting. 

summary:  Pursuant  to  Pub.  L.  92-463. 
notice  is  hereby  given  of  a  forthcoming 
meeting  of  the  Executive  Committee  of 
the  Defense  Advisory  Committee  on 
Women  in  the  Services  (DACOWITS). 
The  purpose  of  the  meeting  is  to  review 
the  responses  to  the  Recommendations. 
Requests  for  Information.  Statements  of 
Appreciation,  and  Continuing  Concerns 
made  by  the  Committee  at  the  1985 
Spring  Meeting:  discuss  current  issues 
relevant  to  women  in  the  Services;  and 
plan  the  program  for  the  Semi'Annual 
Meeting  scheduled  for  27-31  October 
1985  in  Santa  Maria,  California. 

All  meeting  sessions  will  be  open  to 
the  public. 

date:  August  19, 1985, 1:30-5:00  p.m.  and 
August  20, 1985,  9:30-11:30  a.m. 

address:  OSD  Conference  Room  lEaOl 
No.  7,  The  Pentagon,  Washington.  DC. 

FOR  FURTHER  INFORMA-nON  CONTACT: 

Major  Marilla  J.  Brown.  Executive 
SecreUry,  DACOWITS,  OASD  (Force 
Management  and  Personnel).  The 
Pentagon.  Room  3D769,  Washington. 
D.C.  20301-4000;  telephone  (202)  697- 
2122. 

SUPPLEMENTARY  INFORMATION:  Persons 

desiring  to  (1)  attend  the  Executive 

Committee  Meeting  or  (2)  make  oral 

presentations  or  submit  written 

statements  for  consideration  at  the 

Meeting  must  notify  the  point  of  contact 

listed  above  no  later  than  August  2, 

1985. 

Patrida  H.  Means, 

OSD  Federal  Register  Liaison  Officer. 

Department  of  Defense.     . 

July  29. 1985. 

(FR  Doc.  85-18205  Filed  7-31-85;  8:45  amj 

BtLUNQ  CODE  MtO-«W« 


Department  of  the  Army 

Identification  Requirements  for 
Drivers  Hauling  Department  of 
Defense  (DOD)  Material  Under  a 
Transportation  Protective  Service 
(TPS) 

AGENCY:  Department  of  Army.  Military 


Traffic  Management  Command. 
Department  of  Defense. 

ACTION:  Notice  of  new  driver 
identification  requirement 

SUMMARY:  "Hie  DOD  requires  all 
commercial  drivers  employed  to  handle 
shipments  moving  under  a 
transportation  protective  service  to 
carry  adequate  identification  which 
verifies  their  affiliation  with  the  earners 
named  on  the  bill  of  lading. 

As  a  result  of  recent  changes  to 
Department  of  Defense  Policy.  Chapter 
226  of  the  Military  Traffic  Management 
Regulation,  which  governs  the 
movement  of  classified  and  sensitive 
material,  carriers  must  ensure  that 
drivers  employed  to  handle  DOD 
shipments  requiring  a  TPS  including 
CONFIDENTIAL  or  sensitive  shipments 
have  in  their  possession  a  valid  driver's 
license,  and  a  medical  examiner's 
certificate,  employee  record  card  or 
similar  document  one  of  which  must 
include  the  driver's  photograph.  From 
the  documents  provided,  a  shipper  must 
be  able  to  verify  the  driver's  affiliation 
with  the  carrier  named  on  the  bill  ci 
lading. 

EFFECTIVE  DATE:  September  1. 19B5. 
FOR  FURTHER  mTOHMATIOM  OOMTACR 
Betty  Yanowsky.  (202)  756-1565  or  CPT 
Virginia  Closs.  (202)  75ft-2030. 
SUPPLEMENTARY  INFORMATKM:  A  TPS 

includes:  Protective  Security  Service, 
Armed  Guard  Surveillance.  Dual  Driver 
Protective  Service  and  DOD  Constant 
Surveillance  Service.  A  shipment 
requiring  a  TPS  will  be  accompanied  by 
documentation  in  the  form  of  a  bill  of 
lading  which  designates  the  TPS 
required. 

Peter ).  Ladzinski. 

Alternate.  Department  of  the  Army.  Liaistm 

with  Federal  Register. 

[FR  Doc.  85-18273  Filed  7-31-85:  a-4S  am) 

BiUJNO  CODE  S7  !»«•-« 

Army  Science  Board;  Open  Masting 

In  accordance  with  section  10(aH2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Anny  Science 
Board  (ASB). 

Dates  of  Meeting:  19  thru  29  ^ugu•l  1985. 

Times  of  Meeting:  0800-1700  hours 
weekdays  and  as  needed  on  weekends. 

Place:  National  Academy  of  Sciences  Study 
Center.  Woods  Hole.  Massachusetts. 

Agenda:  The  Army  Science  Board  1985 
Summer  Study  on  Manpower  Implications  of 
Logistic  Support  for  Airl^and  Battle  will  meet 
for  discussions  of  brienngs  to-date  to  develop 
and  write  the  final  report  The  study  effort 
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addresses  the  following  areas:  Logistics 
manning,  training  and  personnel 
management.  This  meeting  is  open  to  the 
public.  Any  interested  person  may  attend, 
appear  before,  or  file  statements  with  the 
committee  at  the  time  and  in  the  manner 
permitted  by  the  committee.  The  ASB 
Administrative  Officer.  Sally  Warner,  may  be 
contacted  for  further  information  at  (2021  eSS- 
3039/7047. 

Sally  A.  Waraar. 

Administrative  Officer  Army  Science  Board. 
IFR  Doc  85-18196  Filed  7-31-85;  8:45  am| 
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Army  Science  Board;  Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 

Dates  of  Meeting:  19  thru  29  August  1985. 

Times  of  Meeting:  0800-1700  hours 
weekdays  and  as  needed  on  weekends. 

Place:  National  Academy  of  Sciences  Study 
Center.  Woods  Hole.  Massachusetts. 

Agenda:  The  Army  Science  Board  1985 
Summer  Study  on  Training  and  Training 
Technlogy— Applications  for  AirLand  Battle 
will  meet  for  discussions  of  briefings  to-date 
to  develop  and  write  the  final  report.  The 
study  effort  addresses  the  following  areas: 
Doctrine  and  training  integration,  training 
effectiveness,  and  training  application.  This 
meeting  is  open  to  the  public.  Any  interested 
person  may  attend,  appear  before,  or  file 
statements  with  the  committee  at  the  time 
and  in  the  manner  permitted  by  the 
committee.  The  ASB  Administrative  Officer. 
Sally  Warner,  may  be  contacted  for  further 
information  at  (202)  695-3039/7046. 
SaUy  A.  Wanwr. 

Administrative  Officer  Army  Science  Board. 
|FR  Doc  85-18195  Filed  7-31-85;  8:45  am] 
MUJNO  COM  37ie-aa-«i 


Department  of  ttie  Navy 

Ctilef  of  Naval  Operations;  Executive 
Panei  Advisory  Committee;  National 
Energy  Security  Policy  Tasic  Force; 
Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app),  notice  is  hereby  given  that 
the  Chief  of  Naval  Operations  (CNO) 
Executive  Panel  Advisory  Conunittee 
National  Energy  Security  Policy  Task 
Force  will  meet  August  29-30, 1985.  from 
9  a.m.  to  5  p.m.  each  day.  at  4401  Ford 
Avenue.  Alexandria.  Virginia.  All 
sessions  will  be  closed  to  the  public. 

The  purpose  of  this  meeting  is  to 
clearly  understand  the  policy 
implications  of  the  energy  security 
problem  facing  the  United  States.  The 
entire  agenda  for'the  meeting  will 


consist  of  discussions  of  key  issues 
regarding  the  parameters  of  national 
energy  security  policy,  their  implications 
for  U.S.  Navy  operations,  and  related 
intelligence.  These  matters  constitute 
classified  information  that  is  specifically 
authorized  by  Executive  order  to  be  kept 
secret  in  the  interest  of  national  defense 
and  is.  in  fact,  properly  classified 
pursuant  to  such  Executive  order. 
Accordingly,  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the  public 
interest  requires  that  all  sessions  of  the 
meeting  be  closed  to  the  public  because 
they  will  be  concerned  with  matters 
listed  in  section  552b(c)(l)  of  title  5. 
United  States  Code. 

For  further  information  concerning 
this  meeting,  contact  Lieutenant  Thomas 
E.  Arnold.  Executive  Secretary  of  the 
CNO  Executive  Panel  Advisory 
Committee.  4401  Ford  Avenue,  Room 
904.  Alexandria.  Virginia  22302-0268. 
Phone  (703)  756-1205. 

Dated:  ]uly  29, 1985. 
William  F.  Roos.  Ir.. 

Lieutenant,  JAGC.  U.S.  Naval  Reserve. 

Federal  Register  Liaison  Officer 

(FR  Doc.  85-18257  Filed  7-31-85;  8:45  am] 

MLUNG  COOC  3S10-AE-«I 


Chief  of  Naval  Operations;  Executive 
Panel  Advisory  Committee;  Personal 
Excellence  and  National  Security  Jnsk 
Force;  Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.).  notice  is  hereby  given  that 
the  Chief  of  Naval  Operations  (CNO) 
Executive  Panel  Advisory  Committee 
Personal  Excellence  and  National 
Security  Task  Force  will  meet 
September  9-10. 1985.  from  9  a.m.  to  5 
p.m.  each  day.  at  4401  Ford  Avenue, 
Alexandria,  Virginia.  All  sessions  will 
be  closed  to  the  public. 

The  purpose  of  this  meeting  is  to 
examine  Navy  personnel  policies  and 
programs.  The  entire  agenda  for  the 
meeting  will  consist  of  discussions  of 
key  issues  regarding  future  U.S.  and 
Soviet  naval  manpower  requirements, 
the  national  security  implications  of  the 
dwindling  quantity  of  quality  youth  in 
the  U.S.  and  related  intelligence.  These 
matters  constitute  classified  information 
that  is  specifically  authorized  by 
Executive  order  to  be  kept  secret  in  the 
interest  of  national  defense  and  is.  in 
fact  properly  classified  pursuant  to  such 
Executive  order.  Accordingly,  the 
Secretary  of  the  Navy  has  determined  in 
writing  that  the  public  interest  requires 
that  all  sessions  of  the  meeting  be 
closed  to  the  pubHc  because  they  will  be 
concerned  with  matters  hsted  in  section 
552b(c)(l)  of  UUe  5.  United  States  Code. 


For  further  information  concerning 
this  meeting,  contact  Lieutenant  Thomas 
E.  Arnold.  Executive  Secretary  of  the 
CNO  Executive  Panel  Advisory 
Committee,  4401  Ford  Avenue,  Room 
904,  Alexandria.  Virginia  22302-0268. 
Phone  (703)  756-1205. 

Dated:  )uly  29, 1985. 
William  F.  Rooa.  |r.. 

Lieutenant.  JAGC,  U.S.  Naval  Reserve. 

Federal  Register  Liaison  Officer. 

(FR  Doc.  85-18258  Filed  7-31-85.  8:45  am) 

MLUNG  CODE  M10-AE-M 


Naval  Researcfi  Advisory  Committee; 
Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.).  notice  is  hereby  given  that 
the  Naval  Research  Advisory 
Committee  Naval  Special  Warfare  Panel 
will  meet  on  August  21-23, 1985,  at  the 
Naval  Ocean  Systems  Center,  San 
Diego,  California.  The  agenda  will 
include  technical  briefings  on  existing 
capability  of  the  Navy's  special  warfare 
forces.  The  meeting  will  commence  at 
8:30  A.M.  and  terminate  at  4:00  P.M.  on 
August  21,  commence  at  9:00  A.M.  and 
terminate  at  4:00  P.M.  on  August  22.  and 
commence  at  8:30  A.M.  and  terminate  at 
5:00  P.M.  on  August  23, 1985.  All 
sessions  of  the  meeting  will  be  closed  to 
the  public. 

The  purpose  of  the  meeting  is  to 
examine  the  technological  capability  of 
Naval  Special  Warfare  forces  to  respond 
to  warfare  situations  that  require 
mobile,  self-contained  forces  of  an 
unconventional  nature.  These  matters 
constitute  classified  information  that  is 
specifically  authorized  under  criteria 
established  by  Executive  order  to  be 
kept  secret  in  the  interest  of  national 
defense  and  are  in  fact  properly 
■  classiHed  pursuant  to  such  Executive 
order.  The  classified  and  nonclassified 
matters  to  be  discussed  are  so 
inextricably  intertwined  as  to  preclude 
opening  any  portion  of  the  meeting. 
Accordingly,  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the  public 
interest  requires  that  all  sessions  of  the 
meeting  be  closed  to  the  public  because 
they  will  be  concerned  with  matters 
listed  in  section  552b(c)(l)  of  title  5. 
United  States  Code. 

For  further  information  concerning 
this  meeting  contact:  Commander  T.C. 
Fritz,  U.S.  Navy,  Office  of  Naval 
Research  (Code  lOON),  800  North  Quincy 
Street.  Arlington.  VA  22217-5000. 
Telephone  number  (202)  696-4870. 


Dated:  July  29. 1985. 

WUliam  F.  Roos,  |r.. 

Lieutenant.  JAGC,  USN Reserve,  Federal 
Register  Liaison  Officer 

[FR  Doc.  85-18256  Filed  7-31-85;  8:45  am] 

BtLUNO  COM  MIO-AC-M 


DEPARTMENT  OF  EDUCATION 

Privacy  Act  of  1974:  Notice  To  Amend 
ttie  Pell  Grant  Application  File 

AQENCY:  Department  of  Education. 
ACTION:  Notice  to  amend  a  system  of 
records. 

summary:  The  Secretary  gives  notice  to 
amend  the  Privacy  Act  system  of 
records  described  as:  18-40-0014/PeU 
Grant  Application  File  ED/OPE/OSFA. 
The  Secretary  proposes  to  revise  the 
first  sentence  under  the  routine  uses  for 
that  system  of  records.  The  revised 
routine  use  clearly  permits  the 
disclosure  of  information  in  this  system 
of  records  to  agents  of  institutions  that 
process  the  institutions'  Pell  Grant 
payments  to  students.  This  disclosure 
will  expedite  Pell  Grant  operational 
procedures. 

date:  Comments  on  the  revised  routine 
use  must  be  received  on  or  before 
September  3, 1985.  The  proposed 
changes  to  the  system  of  records  notice 
are  effective  without  further  notice  on 
that  date  unless  the  Secretary  publishes 
a  revised  notice. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  data,  views,  or 
argiunents  on  the  revised  routine  use  for 
this  system  of  records.  Comments  on  the 
revised  routine  use  should  be  addressed 
to  the  Privacy  Act  Officer.  Office  of 
Legislation  and  Public  Affairs, 
Department  of  Education,  Room  2089, 
FOB-6.  400  Maryland  Avenue,  S.W., 
Washington,  D.C.  20202.  All  comments 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection, 
during  and  after  the  comment  period,  in 
Room  2089  between  the  hours  of  8:30 
a.m.  and  4:00  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bill  Bush,  Branch  Chief,  Data 
Management  Branch,  Division  of 
Systems  Design  and  Development, 
Room  4624,  ROB-3,  Department  of 
Education,  400  Maryland  Avenue,  S.W., 
Washington,  D.C.  20202.  Telephone  (202) 
245-0812. 
SUPPt^MENTARY  INFORMATION:  The 

notice  for  this  system  of  records — the 
Pell  Grant  Application  File  ED/OPE/ 
OSFA — was  published  in  the  Federal 
Register  at  46  FR  29633,  June  2, 1981. 
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Minor  changes  to  the  notice  were 
published  in  the  Education  Department's 
last  annual  Federal  Register  publication 
of  system  notices  at  47  FR  16832,  April 
20. 1982. 

The  amendment  to  the  notice  made  by 
this  document  proposes  to  revise  one  of 
the  routine  uses  for  this  system  of 
records.  The  proposed  routine  use, 
which  will  expedite  Pell  Grant 
operational  procedures,  is  revised  to 
clarify  that  the  Department  may  disclose 
information  contained  in  this  system  of 
records  to  agents  that  act  as  institutions' 
financial  aid  officers  in  providing  Pell 
Grant  payments  to  students. 

Currently,  a  student  completes  a 
release  statement  on  the  student 
financial  aid  application  which  permits 
the  Department  to  send  information 
from  the  application  to  the  student's 
college.  However,  some  institutions 
have  contracted  with  an  agent  or 
consulting  firm  (referred  to  herein  as 
"agents")  to  act  as  the  institituions' 
financial  aid  administrators.  The 
Department  has  been  sending  the 
application  information  to  the  respective 
institutions  to  ensure  compliance  with 
the  above-mentioned  system  of  records 
notice.  The  institutions  then  forward  the 
information  to  their  agents  for 
processing. 

This  amendment  to  the  notice  will 
permit  the  Department  also  to  release 
the  processed  student  aid  application 
data  records  from  this  file  directly  to  an 
institution's  agent.  As  discussed,  the 
agent  already  receives  this  information 
from  the  schools.  This  direct  release  to 
the  agent  from  the  Department 
however,  will  result  both  in  time  and 
cost  savings.  Time  will  be  saved 
because  the  institution  no  longer  will 
need  to  perform  the  liaison  activity 
between  its  agent  and  the  Department. 
Savings  will  accure  because  the 
Department  will  be  forwarding  the 
information  to  the  institution's  agent.  It 
should  be  pointed  out  that  applicants 
will  still  receive  a  Student  Aid  Report 
and  that  the  addition  to  this  notice  will 
not  change  this  procedure. 

These  amendments  to  the  Pell  Grant 
Application  File  do  not  alter  the  system 
of  records.  The  same  individuals  are 
covered  by  the  notice;  the  type  and 
categories  of  information  remain  the 
same;  the  manner  in  which  the  records 
are  organized,  indexed,  and  retrieved 
remains  the  same;  and  the  purpose  of 
the  system  of  records  remains 
unchanged. 

Because  the  changes  to  this  system  of 
records  are  discussed  comprehensively 
in  this  preamble,  the  Secretary  publishes 
only  the  amendment  to  this  notice. 


Dated:  July  29. 1985. 
Wiiliam ).  BeoMtt. 
Secretary  of  Education. 

The  Secretary  revises  the  system  of 
records  notice  for  system  18-4O-0014. 
Pell  Grant  Application  File,  by  amending 
the  first  sentence  under  the  routine  uses 
as  follows: 

1S-4(MK>14 

SYSTEM  name: 

Pell  Grant  Application  File.  ED/OPE/ 
OSFA. 


nouTiNc  uses  OF  I 

TMC  SYSTEM,  MCUJOMQ  CA1 

USOS  AND  THE  FUnKMC  OF  SUCH  uses: 

Identifying  information  and  eligibility 
index  of  applicants  is  provided  to  those 
institutions  of  postsecondary  education 
or  their  agents  in  which  the  applicants 
plan  to  enroll  or  are  enrolled. 

[FR  Doc.  8S-18Z74  Filed  7-31-86: 8:45  m| 


Office  Of  Special  Education  and 
Rehabilitative  ServtCM 


Han(fic^>ped  Special  Studtes  I 
Proposed  Aiwiual  Evakntton  Prtoilliaa 

AGENCY:  Department  of  Education. 

ACTION:  Notice  of  Proposed  Annual 
Evaluation  Priorities. 

summary:  The  Secretary  proposes 

annual  evaluation  priorities  for  the 
Handicapped  Special  Studies  program. 
Studies  have  been  selected  to  ensure 
effective  use  of  program  funds  and  to 
meet  study  requirements  including  the 
Education  of  the  Handicapped  Act 

DATE  Comments  must  be  received  on  or 
before  October  30. 1985. 

AOORCSS:  Comments  should  be 
addressed  to:  Susan  Sanchez.  Research 
Projects  Branch,  Division  of  Educational 
Services,  Office  of  Special  Education 
Programs.  Department  of  Education.  400 
Maryland  Avenue  S.W.,  (Switzer 
Building,  Room  3511-M/S  2313). 
Washington.  D.C  20202. 

FOR  FURTHER  INFORaUTION  CONTACT 

Susan  Sanchez.  Telephone:  (202)  732- 
1064. 

SUPM.EMENTARY  INTOWMATIOW.  The 

Handicapped  Special  Studies  program, 
authorized  by  Section  618  of  P^  B  of 
the  Education  of  the  Handicapped  Act 
as  amended,  supports  studies  to 
evaluate  the  impact  of  the  Act  including 
States'  efforts  towrds  the  provision  of  a 
free  appropriate  public  education  to 
handicapped  children  (20  U.S.C  1401. 
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1411  et  seq.).  Section  618  of  the  Act 
requires  that  the  results  of  these  studies 
be  included  in  the  annual  report 
submitted  to  the  Congress  by  the 
Department. 

Under  section  618(c)  of  the  Act  as 
amended  by  the  Education  of  the 
Handicapped  Act  Amendments  of  1983, 
FHib.  L  98-199,  the  Secretary  is  expressly 
required  to  submit  to  the  appropriate 
committees  of  each  House  of  the 
Congress  and  publish  in  the  Federal 
Register  for  review  and  comment 
proposed  annual  priorities  for 
evaluations  conducted  under  section 
618.  In  fiscal  year  1985,  five  priorities 
were  announced  of  which  four  were 
contract  awards.  Those  contracts  will  be 
supported  for  a  second  year  in  fiscal 
year  1986.  Only  two  priorities  will  be 
proposed  for  new  awards  in  fiscal  year 
1986. 

Priorities 

(a)  Educational  Progress  of 
Handicapped  Students.  This  proposed 
priority  would  support  a  contract  to 
implement  a  study  design  that  was 
developed  under  a  fiscal  year  1984 
priority  funded  under  this  program.  The 
design  implementation  contract  will 
collect,  analyze  and  report  data  for  a 
longitudinal  study  of  a  sample  of 
handicapped  students,  encompassing 
the  full  range  of  handicapping 
conditions,  and  examine  their 
educational  progress  while  in  special 
education  and  their  occupational, 
educational,  and  independent  living 
status  after  graduating  from  secondary 
school  or  otherwise  leaving  special 
education.  This  study  is  specifically 
required  by  Section  618(e)(1)  of  the  Act, 
as  added  by  the  Education  of  the 
Handicapped  Act  Amendments  of  1983. 
This  award  is  to  implement  the 
longitudinal  study  design  activity 
announced  in  the  fiscal  year  1984 
special  studies  priorities. 

(b)  State  Educational  Agency/Federal 
Evaluation  Studies  Projects.  This 
proposed  priority  would  support 
evaluation  studies  to  assess  the  impact 
and  effectiveness  of  programs  assisted 
under  the  Education  of  the  Handicapped 
Act.  Within  this  priority,  studies  will  be 
invited  that  address:  (1)  The  impact  and 
effectiveness  of  criteria  used  to 
determine  eligibility  and  placement  of 
students  in  various  program  options;  (2) 
the  impact  and  effectiveness  of  related 
services  provided  to  handicapped 
students:  or  (3)  the  impact  of  graduation 
and  competency  test  standards  on  the 
educational  opportunities  provided 
handicapped  students.  However, 
applications  that  meet  the  invitational 
priorities  described  in  items  (l)-(3)  will 
not  receive  a  competitive  preference 
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over  other  applications  that  propose 
evaluation  studies  that  assess  the 
impact  and  effectiveness  of  programs 
assisted  under  the  Education  of  the 
Handicapped  Act.  In  accordance  with 
Section  618(d)  of  the  Act,  as  amended 
by  the  Education  of  the  Handicapped 
Act  Amendments  of  1983,  the  Secretary 
proposes  to  enter  into  cooperative 
agreements  with  State  educational 
agencies  to  carry  out  these  studies. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79  (48 
FR  29158;  June  24, 1983).  The  objective  of 
the  Executive  Order  is  to  foster  an 
intergovernmental  partnership  and  a 
strengthened  federalism  by  relying  on 
State  and  local  processes  for  State  and 
local  government  coordination  and 
review  of  propsed  Federal  financial 
assistance. 

In  accordance  with  the  Order,  this 
document  provides  early  notification  of 
the  Department's  plans  and  actions  for 
this  program. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recomaiandations 
regarding  the  proposed  evaluation 
priorities. 

All  comments  submitted  in  response 
to  these  proposed  priorities  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
3517.  Switzer  Building,  330  C  Street. 
S.W..  Washington,  D.C.  between  the 
hours  of  a-30  a.m.  and  4:00  p.m.,  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

(20  U.S.C.  1418) 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.159:  Handicapped  Special  Studies) 

Dated:  July  29, 1985. 
WilUam ).  Bannett 
Secretary  of  Education. 
(FR  Doc.  85-18275  Filed  7-31-85;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

National  Petroleum  Council, 
Worldwide  Refining  Trends  Task 
Group;  Rescheduling  of  Meeting 

The  date  of  July  25, 1985,  sixth 
meeting  of  the  Worldwide  Refining 
Trends  Task  Group  has  been  changed. 
The  new  date  should  read:  Thursday, 
August  15. 1985,  starting  at  9:00  a.m.  in 
the  Conroe  Room  of  the  Four  Seasons 
Hotel.  Houston  Center,  1300  Lamar 
Street.  Houston.  Texas.  Notice  of  this 
meeting  appeared  in  50  FR  29250. 


Thursday,  July  18. 1985  (FR  Doc.  85- 
17141.  filed  July  17, 1985). 

Issued  at  Washington.  D.C,  July  23, 1985. 
Donald  L.  Bauer, 

Acting  Assistant  Secretary  for  FossH  Energy. 
[FR  Doc  85-18319  Filed  7-31-85;  8:45  am) 

WLUNQ  CODE  MSO-ei-H 

Economic  Regulatory  Administration 

[ERA  Docket  No.  8S-14-NG] 

Natural  Gas  Imports;  Northridge 
Petroleum  Marketing  U.S.,  Inc.; 
Application  To  Import  Natural  Gas 
From  Canada 

AGENCY:  Economic  Regulatory 
Administration.  DOE. 
ACTION:  Notice  of  Application  for 
Blanket  Authorization  to  Import  Natural 
Gas  from  Canada  For  Short-Term  and 
Spot  Markets. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  July  17, 1985.  of  an  application  filed 
by  Northridge  Petroleum  Marketing  U.S.. 
Inc.  (Northridge)  for  blanket 
authorization  to  import  up  to  100  Bcf  of 
Canadian  natural  gas.  The  gas  would  be 
purchased  from  Northridge  Petroleum 
Marketing,  Inc..  the  applicant's 
Canadian  parent  corporation,  over  a 
two-year  period  beginning  on  the  date  of 
first  delivery  for  short-term,  direct  sales 
to  purchasers  located  primarily  in  the 
mid-Atlantic  and  Midwestern  United 
States.  The  details  of  individual 
transactions  including  identification  of 
purchasers,  volumes,  prices,  and  terms 
will  be  negotiated  before  the  gas  is 
delivered.  The  applicant  proposes  to 
make  quarterly  reports  to  the  ERA. 

The  application  is  filed  with  the  ERA 
pursuant  to  section  3  of  the  Natural  Gas 
Act  and  DOE  Delegation  Order  No. 
0254-111.  Protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  are  inyited. 

DATE:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
and  written  comments  are  to  be  filed  no 
later  than  4:30  p.m..  on  September  3, 
1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

P.J.  Fleming,  Natural  Gas  Division, 
Office  of  Fuels  Programs,  Economic 
Regulatory  Administration,  Forrestal    ■ 
Building,  Room  GA-007. 1000 
Independence  Avenue.  SW..  (202)  252- 
9482 

Diane  Stubbs.  Office  of  General 
Counsel,  Natural  Gas  and  Mineral 
Leasing,  U.S,  Deparhnent  of  Energy. 


Fedefal  Register  /  Vol  50.  No.  148  /  Thursday.  August  1.  1985  /  Notices 


Forrestal  Building.  Room  6E-042, 1000 

Independence  Avenue,  SW., 

Washington,  DC.  20585  (202)  252-6667 
SUPPLEMENTARY  INFORMATION:  On  July 
17. 1985,  Northridge  filed  an  application 
for  blanket  authorization  to  import  up  to 
an  aggregate  of  100  Bcf  of  Canadian 
natural  gas  over  a  two-year  period 
beginning  on  the  date  of  Srst  delivery. 
The  applicant  is  a  corporation  registered 
in  the  State  of  Colorado.  It  is  a  wholly- 
owned  subsidiary  of  Northridge 
Petroleum  Marketing.  Inc^  a  Canadian 
corporation  engaged  in  the  marketing  of 
crude  oil,  natural  gas  and  refined 
petroleum  products. 

Northridge  asserts  that  all  the  gas  to 
be  imported  will  be  purchased  from  the 
parent  company,  which  will  in  turn 
acquire  the  gas  from  a  variety  of 
Canadian  producers,  and  will  be  sold  in 
short-term,  direct  sales  to  purchasers 
located  primarily  in  the  mid-Atlantic 
and  Midwestern  United  States. 
According  to  the  applicant,  the  current 
deliverability  available  for  sale  to  U.S. 
purchasers  through  its  parent  is  a 
minimum  of  300  MMcf  per  day. 

Northridge's  role  in  importing  the  gas 
will  be  solely  that  of  a  reseller.  The  U.S. 
purchasers  are  expected  to  include  end- 
users,  local  distribution  companies,  and 
pipelines.  Northridge  anticipates  that 
the  gas  will  generally  be  used  to 
displace  higher-priced  eneigy  supplies. 

The  applicant  intends  to  use  existing 
transmission  systems  and  does  not 
require  the  construction  of  new  or 
separate  facilities  in  order  to  import  the 
gas.  Northridge  requests  authority  to  use 
any  existing  pipeline  facilities  at  the 
United  States-Canada  border  to  effect 
delivery  of  the  imported  volumes. 

Northridge  states  that  the  specific 
terms  of  each  sale  will  be  the  result  of 
negotiations  between  it  and  U.S. 
purchasers,  and  will  be  responsive  to 
current  market  conditions  for  natural 
gas.  No  agreement  between  Northridge 
and  its  purchasers  under  the  requested 
authorization  will  exceed  two  years  in 
duration. 

Northridge  claims  that,  in  order  to  be 
able  to  compete  with  available  domestic 
supplies  in  the  developing  U.S.  spot 
markets,  it  must  be  able  to  quickly 
negotiate  and  execute  contracts  with  its 
U.S.  purchasers.  It  beheves  that 
submitting  these  individual  short-term 
sales  contracts  for  regulatory  review 
prior  to  each  import  sale  could  result  in 
the  loss  of  sales,  which  would  in  turn 
foster  the  inefficient  allocation  of 
competitive  energy  sources  in  the 
market  Northridge  states  that  the  ERA 
will  be  able  to  retain  regulatory  control 
through  Northridge's  proposed  periodic 
reporting  procedures.  Under  those 


procedures,  Northridge  would  file, 
within  forty  days  following  each 
calendar  quarter,  a  summary  of  all 
market  sales  it  has  made.  Each  sale 
sununary  would  inrlnHp  the  import  and 
sale  prices,  amount  of  gas  imported, 
duration  of  the  sales  agreement, 
contract  adjustment  and  take  provisions 
(if  any),  the  Canadian  suppliers  to 
Northridge's  parent  company,  the  U3. 
purchasers,  and  the  U.S.  market  served. 

Northridge  asserts  that  approval  and 
implementation  of  its  Import  appUcation 
will  have  a  positive  impact  on  the 
environment  in  cases  where  its  gas 
displaces  the  consumption  of  high  sulfur 
fuel  oil  and  coal.  The  applicant  also 
maintains  that  the  importation  of 
Canadian  natural  gas  will  serve  the 
public  interest  because  the  terms, 
including  the  price,  for  each  of  its  sales 
will  be  freely  negotiated,  thus  ensuring 
the  maricet-competitiveness  of  each 
import  arrangement  and  promoting  the 
efficient  allocation  of  gas  in  the 
marketplace.  Northridge  states  that 
these  features  of  its  anticipated  import 
arrangements  are  in  full  conformance 
with  the  February  1964  policy  guidelines 
and  the  delegation  orders  issued  by  the 
Secretary  of  Energy. 

This  application  is  one  of  a  number 
received  by  the  ERA  concerning 
purchases  of  imported  gas  for  spot  and 
short-term  market  opportunities.  The 
authorization  sought  would  provide 
applicant  with  blanket  import  approval 
to  negotiate  and  transact  individual 
short-term,  direct  sale  arrangements 
without  farther  regulatory  action.  In 
many  respects,  this  application  is 
similar  to  other  blanket  imports  the  ERA 
has  recently  approved. 

Public  comment  on  this  application  is  - 
encouraged  by  this  notice.  Intervention 
requirements  will  be  liberally  applied 
and  the  views  expressed  by  interested 
parties  will  be  given  careful  and 
thorough  consideration  in  evaluating 
Northridge's  application.  The  decision 
on  this  application  will  be  made 
consistent  with  the  Secretary  of 
Energy's  gas  import  policy  guidelines, 
under  which  the  competitiveness  of  an 
import  arrangement  in  the  markets 
served  is  the  primary  consideration  in 
determining  whether  it  is  in  the  public 
itnerest  (49  FR  6684.  February  22, 1984). 
The  objective  of  this  policy,  with  its 
strong  emphasis  on  competitive 
arrangements  and  contract  flexibility,  is 
to  free  commercial  parties  from  undue 
government  interference  in  determining 
contract  terms  and  reflects  the 
importance  of  buyer-seller  negotiation. 
Parties  that  may  oppose  this  application 
should  comment  in  their  responses  on 
the  issue  of  cranpetitiveness  as  set  forth 
in  the  policy  guidelines.  The  applicant 


has  asserted  that  this  import 
arrangement  is  competitive.  Parties 
opposing  the  arrangement  bear  the 
burden  of  overcoming  this  assertion. 

OAer  Information 

In  response  to  this  notice,  any  person 
may  file  a  protest  motion  to  intervene, 

or  notice  of  intervention,  as  applicable, 
and  writtrai  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  written 
comments  considered  as  the  basis  for 
any  decision  on  the  apphcation  must 
however,  file  a  motion  to  intevene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding. 
although  protests  and  comments 
received  bom  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  procedural 
action  to  be  taken  on  the  applicatiaB. 
All  protests,  motions  to  intervene. 
notices  of  intervention,  and  written 
comments  must  meet  the  requirements 
that  are  specified  by  the  regolations  in 
10  CFR  Part  590.  They  should  be  filed 
with  the  Natural  Gas  Division.  Office  of 
Fuels  Programs,  Economic  Regulatory 
Administration.  Room  GA-033-B.  RG- 
23,  Forrestal  Building.  1000 
Independence  Avenue.  SW^ 
Washington,  DC.  20585.  They  must  be 
filed  no  later  than  4:30  p.m..  September 
3,1985. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  apphcation 
through  responses  to  the  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issue*.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  conunents.  an 
oral  presentation,  a  conference,  or  a 
trial-type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact 
law,  or  pohcy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  on 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trail-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 
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If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  Hied  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.316. 

A  copy  of  Northridge"s  application  is 
available  for  inspection  and  copying  in 
the  Natural  Gas  Division  Docket  Room, 
GA-03a-B,  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8KX)  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington.  D.C..  on  July  25. 
1965. 

Robflft  L  Daviet. 

Director.  Coat  and  Electricity  Division.  Office 

cf  Fuels  Programs.  Economic  Regulatory 

Administration. 

[FR  Doc.  85-18324  Filed  7-31-85;  8:45  am) 

MUJNGCOOC  MeO-OI-K 


(Docket  No.  ERA-FC-S5-019;  OFP  C«M  No. 
63O2«-»201-21-221 

Notice  Of  Acceptance  of  Petition  for 
Exemption  and  Availability  of 
Certification 

agency:  Economic  Regulatory 
Administration,  DOE. 

ACTION:  Notice  of  acceptance  of  petition 
for  exemption  and  availability  of 
certification  from  Golden  Valley  Electric 
Association,  Inc.  (GVEA),  for  an 
exemption  from  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978. 


r.  On  June  10. 1985.  Golden 
Valley  Electric  Association,  Inc. 
(GVEA),  of  Fairbanks,  Alaska,  filed  a 
petition  with  the  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  requesting  a  permanent 
reliability  of  service  exemption  for  a 
proposed  new  electric  powerplant  from 
the  prohibitions  of  Title  II  of  the 
Powerplant  and  Industrial  Fuel  Use  Act 
of  1978,  42  U.S.C.  8301  et  seq.  (FUA  or 
"the  Act").  Title  II  of  FUA  prohibits  the 
use  of  petroleum  and  natural  gas  as  a 
primary  energy  source  in  any  new 
electric  powerplant  and  the  construction 
of  such  a  powerplant  without  the 
capability  to  use  an  alternate  fuel  as  a 
primary  energy  source.  Final  rules 
setting  forth  the  criteria  and  procedures 
for  petitioning  for  exemptions  from  the 
prohibitions  of  Title  II  of  FUA  are  found 
in  10  CFR  Parts  500.  501  and  503.  The 
final  rules  governing  the  reliability  of 
service  exemption,  10  CFR  503.40  were 
published  at  46  FR  59872  (December  7, 
1981). 


The  proposed  80  MW  gas  turbine 
powerplant,  named  Hollywood  GV,  for 
which  GVEA  seeks  an  exemption  will 
use  natural  gas  as  its  primary  generation 
fuel.  Construction  on  the  unit  is 
scheduled  to  commence  by  April  1993, 
with  an  on-line  date  of  September  1995. 
GVEA  plans  to  share  the  plant  site  with 
the  proposed  Hollywood  1  and  2 
generation  complex  of  the  Matanuska 
Electric  Association,  Inc.  (MEA)  (OFP 
Case  No.  61050-9275-21.  22-22),  having 
obtained  agreement  to  proceed  from  the 
Alaska  Generation  and  Transmission 
Cooperative.  Inc.  (AEG&T).  the 
cooperative  formed  by  MEA.  Both 
parties  anticipate  substantial  savings  in 
pooling  of  land  and  labor  resources, 
including  minimizing  environmental 
impacts,  when  compared  to  stand-alone 
plant  sites.  The  GV  construction  plan 
calls  for  full  participation  with  AEG&T 
in  site  preparation,  design,  and  sizing  of 
all  auxiliary  equipment.  Gas  for  the 
Hollywood  GV  unit  will  be  produced 
from  various  gas  fields  located  in  the 
Beluga  and  Kenai  areas.  Enstar,  the 
local  area  supplier  of  natural  gas,  is  the 
owner  of  the  Alaska  Pipeline  Service 
Company  which  operates  a  main  20-inch 
diameter  gas  transmission  line  within  4 
miles  of  the  Hollywood  complex.  Enstar 
has  recently  contracted  with  major 
producers  for  approximately  one-half  a 
trillion  cubic  feet  of  gas.  In  addition, 
there  are  substantial  uncommitted 
proven  reserves  in  the  area.  This 
assures  a  continuing,  adequate  supply 
for  the  proposed  powerplant.  The  unit 
will  not  use  any  gas  produced  from  the 
Prudhoe  Bay  Unit  of  Alaska. 

After  receipt  of  information  from 
GVEA,  ERA  has  determined  that  the 
(letition  includes  sufficient  evidence  to 
support  a  determination  on  the 
exemption  request  and  it  is.  therefore, 
accepted  pursuant  to  10  CFR  501.3.  ERA 
retains  the  right,  however,  to  request 
additional  relevant  information  from 
GVEA  at  any  time  during  the  proceeding 
should  circumstances  or  procedural 
requirements  so  require.  A  review  of  the 
petition  is  provided  in  the 

"SUPPLEMENTARY  INFORMATION"  section 
below. 

As  provided  for  in  sections  701  (c)  and 
(d)  of  FUA  and  10  CFR  501.31  and 
501.33,  interested  persons  are  invited  to 
submit  written  comments  in  regard  to 
this  petition  and  any  interested  person 
may  submit  a  written  request  that  ERA 
convene  a  public  hearing. 

The  public  file  containing  a  copy  of 
this  Notice  of  Acceptance  and 
Availability  of  Certification,  as  well  as 
other  documents  and  supporting 
materials  relating  to  the  proceeding,  is 
available  upon  request  through  DOE. 
Freedom  of  Information  Reading  Room, 


1000  Independence  Avenue.  SW.,  Room 
lE-190.  Washington.  D.C.  20585. 
Monday  through  Friday,  9:00  a.m.  to  4:00 
p.m.,  except  Federal  holidays. 

ERA  will  issue  a  final  order  granting 
or  denying  the  petition  for  exemption 
from  the  prohibitions  of  the  Act  within 
six  months  after  the  end  of  the  period 
for  public  comment  and  hearing,  unless 
ERA  extends  such  period.  Notice  of  any 
such  extension,  together  with  a 
statement  of  the  reasons  therefor,  will 
be  published  in  the  Federal  Register. 

DATES:  Written  comments  are  due  on  or 
before  September  16, 1985.  A  request  for 
a  public  hearing  must  be  made  within 
this  same  45-day  period. 

ADDRESSES:  Fifteen  copies  of  written 
comments  or  a  request  for  a  public 
hearing  shall  be  submitted  to:  Case 
Control  Unit,  Office  of  Fuels  Programs, 
Room  GA-007,  Forrestal  Building.  1000 
Independence  Avenue,  SW., 
Washington,  D.C.  20585.  Docket  No. 
ERA-FC-85-019  should  be  printed  on 
the  outside  of  the  envelope  and  the 
documents  contained  therein. 

FOR  FURTHER  INFORMATION  CONTACT: 

Xavier  Puslowski.  Office  of  Fuels 
Programs,  Economic  Regulatory 
Administration,  1000  Independence 
Avenue,  SW..  Room  GA-045. 
Washington.  DC.  20585,  Telephone 
(202)  252-4708: 

Steven  E.  Ferguson.  Esq.,  Office  of 
General  Counsel,  Department  of 
Energy,  Forrestal  Building — Room  6A- 
113, 1000  Independence  Avenue,  SW., 
Washington.  D.C.  20585.  Telephone 
(202)  252-6947. 

SUPPLEMENTARY  INFORMATION:  GVEA 

headquartered  at  Fairbanks,  Alaska,  is  a 
nonprofit,  member-owned  electric 
cooperative  supplying  all  generation 
requirements  necessary  to  its  members 
(approximately  24,078  retail  customers 
as  of  the  end  of  1984).  Recent  power 
requirement  studies  made  by  GVEA 
indicate  an  additional  increment  will  be 
needed  by  mid-1990.  As  the  cooperative 
does  not  have  any  alternate  sources,  it 
is  proposing  the  installation  of  an  Bo 
MW  gas  turbine  prowerplant  to  be 
called  Hollywood  GV  to  provide  for 
anticipated  growth  and  system 
reliability.  The  geographic  location  of 
the  unit  is  to  be  on  a  40  acre  area  at 
Township  17  North,  Range  3,  west  of  the 
Seward  Meridian,  Alaska.  Construction 
is  scheduled  to  commence  April  1993. 

Section  212(f)  of  FUA  and  10  CFR 
503.40  provides  for  a  permanent 
exemption  fbr  powerplants  necessary  to 
maintain  reliability  of  service.  In 
addition,  section  317  of  Pub.  L.  97-394 
(42  U.S.C.  8322)  provides  that: 


In  the  case  of  any  new  eleclric  powerplant 
located  in  Alaska  for  which  a  petition  is 
accepted  after  the  date  of  enactment  of  this 
Act,  but  before  December  31, 1985,  pursuant 
to  section  212(f)  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978,  to  use  natural 
gas  ...  the  petitioner  shall  be  deemed  to 
have  made  the  demonstrations  required  by 
clauses  (1)  and  (2)  of  such  section  and  such 
exemption,  subject  to  the  other  applicable 
provisions  of  such  Act.  shall  be  granted  .  .  . 
Nothing  in  this  section  shall  apply  to  any  new 
electric  powerplant  using  natural  gas 
produced  from  the  Prudhoe  Bay  unit  of 
Alaska. 

In  accordance  with  the  requirements 
of  10  CFR  503.40(a)  and  (c).  petition  for  a 
permanent  exemption  for  Hollywood 
GV  powerplant  includes  evidence  and 
supporting  information  demonstrating 
that  the  GV  powerplant  is  a  qualifying 
powerplant  under  section  317  of  Pub.  L. 
97-394;  that  no  alternate  power  supply 
exists;  and  that  the  use  of  mixtures  in 
the  unit  is  not  feasible.  In  addition, 
GVEA  submitted  an  environmental 
impact  analysis,  as  required  by  10  CFR 
503.13. 

NEPA  Compliance:  In  processing  this 
exemption  request,  ERA  will  comply 
with  the  requirements  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA);  the  Council  on  Environmental 
Quality'  implementing  regulations,  40 
CFTt  §  1500  et  seq.\  and  DOE's  guidelines 
implementing  those  regulations, 
published  at  45  PR  20694.  March  28. 
1980.  NEPA  compliance  may  involve  the 
preparation  of:  (1)  An  Environmental 
Impact  Statement  (EIS);  (2)  an 
Environmental  Assessment;  or  (3)  a 
memorandum  to  the  file  finding  that  the 
grant  of  the  requested  exemption  would 
not  be  considred  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
environment.  If  an  EIS  is  determned  to 
be  required.  ERA  will  publish  a  Notice 
of  Intent  to  prepare  an  EIS  in  the  Federal 
Register  as  soon  as  practicable.  No  final 
action  will  be  taken  on  the  exemption 
petition  until  ERA's  NEPA  compliance 
has  been  completed. 

The  acceptance  of  the  petition  by  EPA 
does  not  constitute  a  determination  that 
GVEA  is  entitled  to  the  exemption 
requested.  That  determination  will  be 
based  on  the  entire  record  of  the 
proceeding,  including  any  comments 
recieved  during  the  public  comment 
period  provided  for  in  this  notice. 

Issued  in  Washington.  D.C..  on  July  25, 
1985. 
Robert  L  Davies, 

Director,  Coal  and  Electricity  Division,  Office 
of  Fuels  Programs.  Economic  Regulatory 
Administration. 

[FR  Doc.  85-18321  Filed  7-31-85:  8:45  am] 
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I  ERA  Docket  No.  85-07-NG] 

Natural  Gas  Imports/Exports;  Qreat 
Lakes  Gas  Transmission  Co.;  Order 
Removing  Condition  From 
Authorization 

agency:  Economic  Regulatory 
Administration,  DOE. 

ACTION:  Notice  of  order  removing 
condition  from  aivthorization  to  import 
and  export  Canadian  natiu-al  gas. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  that  on 
July  24. 1985.  the  ERA  Administrator 
issued  an  Opinion  and  Order  approving 
Great  Lakes  Gas  Transmission 
Company's  (Great  Lakes)  application  to 
amend  its  authorization  to  import  and 
export  Canadian  natural  gas  from  and  to 
TransCanada  Pipelines  Limited 
(TransCanada).  The  approval  authorizes 
Great  Lakes  to  increase  the  volumes  it 
imports  and  exports  from  815.000  Mcf  to 
825,000  Mcf  of  natural  gas  per  day  from 
November  1, 1985.  to  November  1.  20005. 
The  Order  removes  the  condition 
stipulated  in  DOE/ERA  Opinion  and 
Order  No.  81  which  conditioned  final 
approval  of  the  authorization  upon 
completion  by  the  ERA  of  an 
environmental  review  of  Great  Lakes' 
proposal  to  construct  an  auxiliary  gas 
pipeline  to  facilitate  the  10,000  Mcf  per 
day  irvcrease. 

The  text  of  the  Opinion  and  Order 
follows: 

FOR  FURTHER  INFORMATION  CONTACT: 

Tom  Dukes,  Natural  Gas  Division. 
Office  of  Fuels  Programs.  Economic 
Regulatory  Administration.  Forrestal 
Building.  Room  GA-007, 1000 
Independence  Avenue,  SW.. 
Washington,  DC.  20585,  (202)  252- 
9590 

Diane  Stubbs,  Office  of  General 
Counsel,  Natural  Gas  and  Mineral 
Leasing.  U.S.  Department  of  Energy, 
Forrestal  Building.  Room  6E-042. 1000 
Independence  Avenue.  SW.. 
Washington.  D.C.  20585.  (202)  252- 
6667 

Issued  in  Washington,  D.C,  on  July  26. 
1985. 

Paula  A.  Daigneault. 

Director,  Natural  Gas  Division.  Office  of 
Fuels  Programs,  Economic  Regulatory 

Administration. 

[ERA  Docket  No.  85-07-NG;  DOE/ERA 
Opinion  and  Order  No.  81AJ 

Order  Removing  Condition  From 
Authorization  To  Import  and  Export 
Natural  Gas  From  Canada 

July  24. 1985. 


I.  Background 

On  May  9. 1985.  the  Administrator  of 
the  Economic  Regulatory  Administration 
(ERA)  of  the  Department  of  Energy 
(DOE)  issued  DOE/ERA  Opinion  and 
Order  No.  81  (Order  No.  81)  to  Great 
Lakes  Gas  Transmission  Company 
(Great  Lakes),  conditionally  authorizing 
it  to  increase  the  daily  volumes  of 
natural  gas  it  imports  from  and  exports 
to  Canada.'  Order  No.  81  amended 
DOE/ERA  Opinion  and  Order  No.  70* 
by  increasing  the  volumes  that  Great 
Lakes  is  authorized  to  import  and  export 
for  TransCanada  Pipelines  Limited 
(TransCanada)  from  815.000  Mcf  per  day 
to  825.000  Mcf  per  day  for  the  period 
November  1. 1985.  to  November  1. 2006. 
conditioned  upon  subsequent 
completion  by  the  ERA  of  an 
environmental  review  of  Great  Lakes' 
proposal  to  construct  an  auxiliary 
natural  gas  pipeline  near  the  Canadian 
border. 

In  order  to  import  and  export  the 
incremental  volumes.  Great  Lakes 
proposed  to  construct  approximately  15 
miles  of  12-inch  loop  pipeline  parallel  to 
its  existing  pipeline  that  serves  Sault 
Ste.  Marie  and  Rudyard.  Michigan,  and 
Sault  Ste.  Marie.  Ontario.  Pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act 
Great  Lakes  filed  an  application  with 
the  Federal  Energy  Reulatory 
Commission  (FERC)  on  March  4. 1985. 
for  a  certificate  of  public  convenience 
and  necessity  to  construct  the  additional 
pipeline  capacity.'  Great  Lakes  stated  it 
would  be  unable  to  increase  deliveries 
by  10.000  Mcf  per  day  to  the  point  of 
interconnection  with  TransCanada's 
facilities  at  Sault  Ste.  Marie.  Michigan 
without  constructing  the  proposed 
pipeline. 

The  National  Environmental  Policy 
Act  of  1969  (NEPA)  requires  the  ERA 
Administrator  to  give  appropriate 
consideration  to  the  enviroiunental 
effects  of  gas  import  and  export 
authorizations.  At  the  time  Order  No.  81 
was  issued,  the  environmental  analysis 
of  the  Great  Lakes  project  had  not  been 
completed.  The  Administrator  issued  an 
authorization  conditioned  upon 
completion  of  an  environmental 
analysis,  with  a  final  order  to  be  issued 
after  DOE  review  of  such  an  analysis 
prepared  by  the  FERC  and  the 


'  Great  Lakes  Cos  Transmission  Company.  DOEI 
ERA  Opinion  and  Order  No.  81.  issued  May  9l  I98S. 
(1  ERA  t  70.587). 

*  Great  Lakes  Gas  Transmission  Company.  DOE/ 
ERA  Opinion  and  Order  No.  70.  issued  ismianr  2X 
1965,  (1  ERA  t  70.583). 

'  FERC  Docket  No.  CPBS-333-OaO  (SO  FS  IISSI. 
April  1. 1985). 
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completion  by  the  DOE  of  its  NEPA 
responsibilities.* 

n.  EnvironnMntal  Determinations 

The  FERC  conducted  a  review  of 
Great  Lakes'  proposed  pipeline 
construction,  and  issued  a  final 
Environmental  Assessment  (EAJ  on  July 
23, 1985.^  The  £A  assessed  the 
environmental  impacts  associated  with 
the  proposed  construction  of 
approximately  15  miles  of  12-inch  loop 
pipeline  parallel  to  Great  Lakes'  existing 
pipeline.  In  the  EA  the  FERC 
determined  that  the  environment  would 
not  be  signiHcantly  affected  by  Great 
Lakes'  pipeline  construction  project. 
This  conclusion  was  reached  after 
reviewing  analyses  completed  by  the 
Michigan  Department  of  Natural 
Resources,  the  US.  Fish  and  WUdlife 
Service  and  the  Michigan  State  Historic 
Preservation  Office.  The  FERC  EA 
indicates  that  Great  Lakes  would 
mitigate  environmental  impacts  in  the 
vicinity  of  the  proposed  construction 
(whether  they  pertain  to  wetlands, 
timber  or  agricultural  lands)  by 
".  .  .  (reverting)  the  land  back  to  its 
original  use  following  construction."  * 

The  DOE  has  reviewed  the  EA 
prepared  by  the  FERC  and  finds  the 
environmental  impacts  of  the  proposed 
pipeline  construction  to  be  adequately 
assessed.  This  study  is  thus  adopted  and 
incorporated  by  reference  by  the  DOE 
into  its  decision  on  this  matter.'  The 
DOE  has  completed  its  environmental 
review  of  the  proposed  project  and  has 
determined  that  the  project  would  not 
constitute  a  major  federal  action 
signiticantJy  affecting  the  quality  of  the 
human  environment.  Therefore,  the  DOE 
has  concluded  as  a  result  of  its 
environmental  review  that  the  decision 
made  in  Order  No.  81  is  not  affected. 

m.  Deciaioo 

The  authorization  contained  in 
Ordering  Paragraph  A  of  Order  No.  81 
was  conditioned  upon  issuance  of  a 
further  ERA  order  after  review  by  the 
DOE  of  the  FERC  emnronmental 
analysis  of  this  project,  and  the 


'  See  Ordenng  Paragrdph  a  Order  No.  81.  The 
FERC.  which  under  DOE  Df  legatioo  Order  0204-112 
(49  FR  aOSO.  Febmary  22. 1964)  ha*  nutbority  for 
"apfmivaJ  or  diMpproval  of  the  conatmction  and 
operatioa  of  particular  facilitiet  .  .  ."  {or  in^iarU 
and  export*,  must  perform  to  eoviranmenUl  review 
before  making  its  decinon. 

•  FERC  Office  of  Pipeline  and  Producer 
Reg»Ution.  EnvimaawaiaJ  Assessment  For  Cretit 
Lake*  Gas  Transmission  Company — Docket  Na 
CPaS-333-OOO.  July  23,  1965. 

*  io  it*  finding*  and  detenmnation*.  the  FEUC  tws 
required  the  appiicani  to  impiemenl  specific 
mitigation  measures  to  reduce  rnvimiTntil 
impada. 

'  5ee  supra  note  5. 


completion  by  the  DOE  of  its  NEPA 
responsibilities.  This  environmental 
review  process  has  been  completed.  I 
Tind  that  the  environmental  condition  in 
Order  No.  81  has  t>een  satisfied. 
Accordingly,  the  condition  contained  in 
Ordering  Paragraph  B  is  hereby  removed 
from  the  final  authorization  in  Order  No. 
81. 

Order 

For  the  reasons  set  forth  above, 
pursuant  to  Section  3  of  the  Natural  Gas 
Act,  it  is  hereby  ordered  that  the 
condition  set  forth  in  Ordering 
Paragraph  B  of  DOE/ERA  Opinion  and 
Order  No.  81,  issued  May  9,  1985,  is 
removed. 

Issued  in  Washington.  O.C.  on  July  24, 
1985. 
Raybuni  Haoilik. 

Administrator.  Economic  Regulatory 

Administration. 

(FR  Doc.  85-18318  Filed  7-31-85:  8;45  amj 


[ERA  Docket  No.  tS-IZ-NG] 

Natural  Gaa  Importa;  Texas  Eastern 
Tranamlsaion  Corp^  Application  To 
Amend  Import  Auttiorlzatton 

agency:  Economic  Regulatory 

Administration,  DOE. 

ACTION:  Notice  of  application  to  amend 

authorization  to  import  natural  gas  from 

Canada. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  )uly  15. 1985,  of  the  application  of 
Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  to  amend 
its  existing  import  authorization,  based 
on  a  May  30, 1985,  amending  agreement 
between  Texas  Eastern  and  its  supplier 
ProGas  Limited  (ProGas)  of  Calgary, 
Alberta,  Canada.  The  amending 
agreement:  (1)  Extends  the  term  of  the 
arrangement  for  a  two-year  period  from 
November  1, 1987.  to  October  31. 1989; 
(2)  reduces  take-or-pay  obligations;  (3) 
establishes  a  two-part  demand/ 
commodity  pricing  structure  that  would 
result  in  a  price  paid  to  ProGas  of  $3.11 
(U.S.)  per  MMBtu  and  a  delivered  price 
of  $3.97  per  MMBtu;  and  (4)  provides  for 
periodic  price  reviews.  Texas  Eastern 
requests  that  its  application  be 
processed  expeditiously. 

The  application  is  filed  with  the  ERA 
pursuant  to  section  3  of  the  Natural  Gas 
Act  and  DOE  Delegation  Order  No. 
0204-111. 

Proterta,  motions  to  interyene.  notices 
of  intervention,  and  written  comments 
are  invited. 


DATE:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
and  written  comments  are  to  be  filed  no 
later  than  4:30  p.m.,  on  September  3, 
1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tom  Gehring,  Natural  Gas  Division, 
Office  of  Fuels  Programs,  Economic 
Regulatory  Administration.  Forrestal 
Building,  Room  GA-007, 1000 
Independence  Avenue,  SW., 
Washington,  D.C.  20585.  (202)  252- 
9759 

Diane  Stubbs,  Office  of  General 
Counsel,  Natural  Gas  and  Mineral 
Leasing,  U.S.  Department  of  Energy, 
Forrestal  Building,  Room  6E-042, 1000 
Independence  Avenue,  SW., 

I     Washington,  D.C.  20585,  (202)  252- 
8667 

SUPPLEMENTARY  INFORMATION:  On  April 
24. 1981,  in  DOE/ERA  Opinion  and 
Order  No.  32  (Order  No.  32), '  Texas 
Eastern  was  authorized  to  import 
Canadian  gas  from  ProGas  for  the 
period  from  November  1, 1982,  to 
October  31, 1987,  under  a  gas  sales 
contract  dated  May  17, 1979.  The 
agreement  provided  for  the  sale  of  a 
maximum  quantity  of  75,000  Mcf  of 
natural  gas  per  day,  with  an  85  percent 
take-or-pay  obligation.  The  contract  set 
the  price  at  the  rate  prescribed  by  the 
Canadian  government  for  gas  exported 
to  the  U.S.  Order  No.  32  authorized  an 
import  price  not  to  exceed  $4.94  (U.S.) 
per  MMBtu,  the  border  price  at  that 
time.  The  volumes  purchased  by  Texas 
Eastern  currently  enter  the  U.S.  at 
Emerson,  Manitoba,  through  pipeline 
facilities  of  Great  Lakes  Transmission 
Company  (Great  Lakes).  Great  Lakes 
delivers  the  gas  to  ANR  Pipeline 
Company  (ANR)  at  an  existing  delivery 
point  near  Farwell.  Michigan.  ANR  then 
delivers  the  gas  to  Texas  Eastern  at  an 
interconnecting  delivery  point. 

On  May  30, 1985,  Texas  Eastern  and 
ProGas  agreed  to  contract  changes 
which  would:  (1)  Extend  the  term  of  the 
import  from  October  31, 1987,  to  October 
31, 1989;  (2)  reduce  Texas  Eastern's 
minimum  annual  take-or-pay  obligation 
from  85  percent  to  00  percent  of  the 
contract  quantities;  (3)  replace  the  $4.94 
import  price  with  a  new  two-part 
demand/commodity  pricing  formula 
subject  to  adjustment  based  on  ProGas' 
costs  for  processing  and  transportation 
rendered  by  TransCanada  Pipe  Lines 


'  Natural  Gas  Pipeline  Company  of  America. 
Michigan  Wiaconsin  Pipe  Une  Company  (now  ANR 
Pipeline  CompanyJ,  Tennessee  Ga*  Pipeline 
Company,  a  Division  of  Tenneco.  Inc.  T«x*a 
Eastern  Transmission  CorporaUon.  DOEyERA 
Opinion  and  Order  No.  32.  issued  April  24.  1081  J 
ERA  I  70.530). 


Limited  and  on  changes  in  the  prices  on 
No.  2  and  No.  6  fuel  oils  in  New  York 
harbor  as  listed  in  Piatt's  Oilgram  Price 
Report;  and  (4)  provide  for  periodic  price 
reviews.  The  price  may  be  renegotiated 
annually,  if  necessary,  to  make  the  price 
of  the  gas  comparable  to  the  price  of 
major  energy  sources  competing  in 
Texas  Eastern's  market.  In  addition,  the 
price  may  be  renegotiated  in  the  event 
Texas  Eastern  makes  a  new  PGA  filing 
whereby  its  average  gas  purchase  cost 
varies  upward  or  downward  by  more 
than  5  percent. 

The  amendment  establishes  a 
benchmark  commodity  price  beginning 
April  1. 1985.  of  $2.61  (U.S.)  per  MMBtu, 
from  which  future  adjustments  will  be 
calculated.  According  to  Texas  Eastern, 
at  100%  load  factor,  that  price  plus  the 
demand  charges  would  yield  a  cost  at 
the  international  border  of  $3.11  (U.S.) 
per  MMBtu.  At  the  time  the  base 
commodity  price  was  agreed  upon,  the 
total  deliverd  price  in  Texas  Eastern's 
east  coast  markets  was  $3.97  per 
MMBtu. 

In  support  of  its  application,  Texas 
Eastern  submits  that  the  Canadian  gas 
is  an  integral  part  of  its  system  supplies 
and  continuation  of  the  imports  under 
the  amended  sales  agreement  is 
essential  to  meet  its  future  market 
requirements. 

In  addition.  Texas  Eastern  asserts  that 
the  proposed  amendment  meets  the 
policy  guidelines  of  the  Department  of 
Energy  because  it:  (1)  Provides  sufficient 
flexibility  to  permit  pricing  and  volume 
adjustments,  as  required  by  market 
conditions  and  availablfe  competing 
fuels  including  domestic  natural  gas;  (2) 
contains  provisions  that  will  make  the 
imported  gas  remain  competitive  in 
Texas  Eastern's  markets  over  the  life  of 
the  amended  sales  agreement;  and  (3) 
contains  price  renegotiation  provisions 
that  will  permit  contractual  price 
adjustments  in  the  event  of  changed 
circumstances. 

Furthermore,  based  upon  the 
historical  reliability  of  Canadian  import 
supplies,  as  well  as  the  historical 
reliability  of  the  ProGas  gas  supplies 
already  imported  under  tfie  existing 
import  authorization,  Texas  Eastern 
contends  that  the  imported  gas  supplies 
are  a  secure,  reliable  source  of  gas 
supply.  Finally,  under  the  new  pricing 
provision,  the  applicant  claims  that  the 
gas  will  be  competitive  in  Texas 
Eastern's  markets. 

The  decision  on  this  application  will 
be  made  consistent  with  the  Secretary 
of  Energy's  gas  import  policy  guidelines, 
under  which  the  competitiveness  of  an 
import  arrangement  in  the  markets 
served  is  the  primary  consideration  in 
determining  whether  it  is  in  the  public 
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interest.  (49  FR  6684,  February  22. 1984.) 
The  objective  of  this  poUcy.  with  its 
strong  emphasis  on  competitive 
arrangements  and  contract  flexibiity,  is 
to  free  commercial  parties  from  undue 
government  interference  in  determining 
contract  terms  and  reflects  the 
importance  of  buyer-seller  negotiation. 
Parties  who  may  oppose  this  application 
should  comment  in  their  responses  on 
the  issue  of  competitiveness  as  set  forth 
in  the  policy  guidelines.  The  applicant 
has  asserted  that  this  import 
arrangement  is  competitive.  Parties 
opposing  the  arrangement  bear  the 
burden  of  overcoming  this  assertion. 

Other  Information 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
vkrishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention.  The  filing  of  a 
protest  with  respect  to  this  application 
will  not  serve  to  make  the  protestant  a 
party  to  the  proceeding,  although 
protests  and  comments  received  fit)m 
persons  who  are  not  parties  will  be 
considered  in  determining  the 
appropriate  procedural  action  to  be     ^ 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
Part  590.  They  should  be  filed  with  the 
Natural  Gas  Division.  Office  of  Fuels 
Programs,  Economic  Regulatory 
Administration,  Room  GA-033,  RG-23, 
Forrestal  Building.  1000  Independence 
Avenue,  SW.,  Washington,  D.C.  20585. 
They  must  be  filed  no  later  than  4:30 
p.m.,  September  3, 1985. 

A  decisional  record  on  the  application 
will  be  developed  through  responses  to 
this  notice  by  parties,  including  the 
parties'  written  comments  and  replies 
thereto.  Additional  procedures  will  be 
used  as  necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues. 

A  party  seeking  intervention  may 
request  that  additional  procedures  be 
provided,  such  as  additional  written 
comments,  an  oral  presentation,  a 
conference,  or  a  trial-type  hearing.  Any 
request  to  file  additional  written 
comments  should  explain  why  they  are 
necessary.  Any  request  for  an  oral 
presentation  should  identify  the 
substantial  question  of  fact,  law,  or 
policy  at  issue,  show  that  it  is  material 
and  relevant  to  a  decision  in  the 
proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed. 


Any  request  for  a  conference  should 
demonstrate  why  the  conference  would 
materially  advance  the  proceeding.  Any 
request  for  a  trial-type  hearing  must 
show  that  there  are  factual  issues 
genuinely  in  dispute  that  are  relevant 
and  material  to  a  decision  and  that  a 
trial-type  hearing  is  necessary  for  a  full 
and  true  disclosure  of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  S  590.316. 

A  copy  of  Texas  Eastern's  application 
is  availble  for  inspection  and  copying  in 
the  Nahu-al  Gas  [division  Docket  Room 
GA-03a-B,  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8:00  a.m.  and  4:30  p.m..  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington.  D.C  on  July  25. 
1985. 

Robert  L.  Da  vies. 

Director,  Coal  and  Electricity  Division.  Office 
of  Fuels  Programs.  Economic  Regulatory 
Administration. 

(FR  Doa  85-18322  Filed  7-31-85;  a-45  am| 

WUJNO  CODE  MSO-et-H 


Federal  Energy  Regulatory 
Commission 

[Project  No.  9243-000  ct  aLI 

Hydroelectric  AppHcations  (Cokmbia 
Hydro  Associates,  et  aL;  Appicatlons 
Filed  With  the  CommlsshMi 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Federal  Energy  Regulatory 
Commission  and  are  available  for  public 
inspection: 

1  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Prqject  No.:  9243-000. 

c.  Date  Filed:  May  27. 1985. 

d.  Applicant:  Columbia  Hydro 
Associates. 

e.  Name  of  Project:  Claverack  Dam 
Project. 

f.  Location:  The  Claverack  Creek  near 
the  Town  of  Coliunbiaville.  Columbia 
County,  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)— 825(r). 

h.  Contact  Person:  Thomas  Forbes. 
P.O.  Box  421,  Mercer  Island.  Washington 
98040. 

i.  Comment  Date:  September  20, 1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  An  existing 
200-foot-long.  12-foot-high  concrete 
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gravity  Claverack  Dan:  (Z)  a  res«rvior 
luving  a  surface  area  of  1  acre  with 
aefligible  storage  and  a  nomai  water 
surface  elevabon  of  140  feet  msl:  (3^  an 
existing  8&-fuot-long.  40-footdiaineter 
penstock:  (4)  an  existuig  powertiouse 
contaming  oae  new  genera  tiag  unit  with 
ao  instailed  capacity  of  40QkW;  (Sj  aa 
existing  ao-foot4ong.  50-foot-wide 
tailrace:  (6)  a  propoeed  2G0-fool-iang. 
12.5  kV  transmission  line:  and  (7) 
appurtenant  facilities.  The  Applicant 
estimates  tiie  average  aeoaaj  geaeratioa 
would  be  LaOO.OOO  k  Wh.  The  existed 
dam  and  project  facihties  are  owned  by 
John  FioriUo  and  Columbia  County. 

k.  Puipose  of  Protect:  All  proiect 
power  generated  would  be  sold  to  the 
Niagara  X4ofaawk  Power  Company. 

1.  Thi«  notice  also  consists  of  the 
following  standard  paragraphs:  AS.  A7. 
Ag.  B.  C  and  D2. 

m.  Proposed  Scope  »ad  Cost  of 
Studies  under  Pennit:  A  prelinunary 
permit  if  issued,  does  not  aathorize 
construction.  The  Applicant  seeks, 
issuance  of  a  preliminary  permit  for  a 
period  of  36  months,  during  which  time 
the  Applicant  would  perform  studies  to 
determine  the  feafltbility  of  the  projecL 
Depending  wpon  the  outcome  of  the 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  an  application 
for  FERC  license.  Applicant  estimates 
the  cost  of  the  studies  under  permit 
would  be  $125,000. 

2  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  9244-aoa. 

c.  Date  Filed:  May  29. 1985. 

d.  Applicant:  Ormige  Hydra 
Associates. 

e.  Name  of  ftofect  Cuddeback 
Project. 

f.  Localven:  On  the  fteversink  River  in 
Orange  Cownty,  New  York. 

g.  Filed  PiiTsuant  to:  Federal  Power 
Act  IC  U.S.C.  791(aV— 82S(t). 

h.  Contact  Person:  Thomas  Fortses, 
P.O.  Box  421.  Mercer  Isiand.  Washington 
98040. 

i.  Comment  Date:  September  20, 1985. 

j.  Description  of  PiojiBct:  The  proposed 
project  would  oonsist  ot  (1)  An  existing 
30D-foot-long,  35-foot-high  rock, 
masonary.  concrete  gravity 
Cuddebackville  Dam;  (2)  a  reservior 
having  a  surface  area  of  2  acre  with 
negligible  storage  having  a  sarfaoe 
elevation  of  450  feet  msl;  (3)  an  existing 
4,000-foot-loBg.  power  canal:  t4)  an 
existing  25-fcx>t-long.  IO-k)ot-diameter 
steel  penstock;  (S)  a  proposed 
powniuuae  containing  one  generating 
unit  having  an  installed  capacity  of  1.200 
kW;  f6)  a  p>roposed  100-foot-long,  25- 
foot-wide  tailrace:  (7)  a  proposed  100- 
fbot-kn^.  lZ.&-kV  transmission  Hne:  and 
(8)  appurtenant  facdities.  The  Applicant 


estimates  the  average  annual  generation 
wouid  be  4.5  GWh.  The  Cuddebackville 
Dam  and  existing  fadhties  are  owned 
by  the  Village  of  Cuddebadcvflle,  the 
Delaware  and  H«dson  Canal 
Associates,  and  Mr.  George  Van  Langen. 

k.  Purpose  of  Project:  All  project 
power  geoerated  would  be  sold  to  the 
Town  of  Middletown.  New  York. 

I.  This  notice  also  consists  of  the 
folio%ving  standard  paragraphs:  AS,  A7. 
A9.  B.  C.  *  D2. 

m.  Proposed  Scope  and  Cofft  of 
Studies  under  FVrmit:  A  preliminary 
permit,  if  issued,  does  not  authorize 
construction.  The  Applicant  seeks, 
issuance  of  a  preliminary  pennit  for  a 
period  of  36  months,  during  which  time 
the  Applicant  wonld  perform  studies  to 
detennine  the  feasibility  of  the  project. 
Depending  upon  the  outcome  of  the 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  an  application 
for  FERC  license.  Applicant  estimates 
the  cost  of  the  stodies  under  permit 
woaW  be  $125,000. 

a.  Type  of  Aj^lication:  Prelinrinary 
Permit. 

b.  Project  No.:  P-9K5-000. 

c.  Date  Filed:  May  31. 1««5. 

d.  Applicant:  Southbridge  Associates. 

e.  Name  of  Project:  Westville  Lake 
Dam. 

f.  Location:  On  dw  Quinebavg  River  in 
WoroestM- County,  Massachusetts. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825tii. 

h.  Contact  Person:  Mr.  Louis 
Rosenmaa,  1350  New  Yod(  Avenve. 
Roora  600,  Washington,  DC  20006. 

L  Comment  Date:  September  20. 1985. 

j.  Description  of  Projiect  The  proposed 
project  wooid  utilize  the  existing  U.& 
Array  Corps  of  Engineers'  Westville 
Lake  Dato  and  reservoir  and  would 
consist  of:  (1)  An  existing  penstock  100 
feet  long  and  8  feet  in  diameter:  (2)  a 
proposed  powerhouse  50  feet  kmg  and 
SO  fieet  wide  containing  one  proposed 
turbine /grawrator  with  a  rated  capaoty 
of  1,000  kW;  (31  a  proposed  tailrace  100 
feet  long;  (4)  a  new  12-kV  transmission 
line  approximately  1200  feet  long  and  {5} 
appurtenant  facilities.  The  estimated 
average  annual  energy  produced  by  the 
project  would  be  4.3  Gwh  operating 
under  a  net  hydraulic  head  of  63  feet. 
Project  power  wffl  be  sold  to  t!ie 
Massachusetts  Mnnicipal  Wholesale 
Electric  Company. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  AT. 
A9.  B.  C.  and  D2 

1.  Propoaed  Scope  of  Stadies  timler 
Permit:  A  prehminary  permit,  ts  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
is  36  months.  The  work  propooed  under 
the  preliminary  permit  would  include 


economic  analysis,  preparation  of 
pretiminary  engineering  plans,  and  a 
study  orf  environmental  impacts.  Based 
on  results  of  these  studies  Applicant 
would  decide  whether  to  proceed  with 
more  detailed  studies,  and  the 
preparation  of  an  application  for  license 
to  construct  and  operate  tfie  pro|ecL 
Applicant  estimates  that  the  cost  of  the 
work  to  be  performed  under  the 
preliminary  permit  would  be  $125t,000. 

a.  Type  of  Application;  PreTumnary 
Permit. 

b.  Project  No.:  P-9257-000. 

c.  Date  Filed:  June  3. 1385. 

d.  Ajjplicant  Qaaadaga  Hydro 
Asseoiates. 

e.  Name  of  i¥oject  Otisco  Lake. 

f.  Location:  On  the  Otisco  Lake  in 
Onondaga  County,  New  York. 

g.  Filed  Pursuant  to;  Federal  Powo- 
Act.  16  U.S.Q  791(a)-a2S(r). 

h.  Contact  Persoa:  Mr.  Louis 
Rosenman.  1350  New  Yo<4(  Avenue. 
Room  600.  Waahingioo.  DC  20005. 

i.  Comment  Date:  September  20. 198&. 

j.  Description  of  Inject  Ttie  propooed 
project  would  consist  of  (Ij  An  18-foot- 
hiffa  and  426-{ootiioBg  extsttng  coacrete 
daa  iaduding  spillway  at  elevation  7S8 
m.s.l.  owned  by  Onondaga  Coonty;  (2)  a 
512-acre  reservoir  with  an  existing 
storage  capacity  of  2,000  acre-feet  at 
outface  elevation  788.2  blsJ.:  (3]  a 
proposed  penstock  325  feet  long  and  28 
inches  in  diameter  (4j  a  proposed 
powerhouse  25  feet  long  and  25  feet 
wide  contaiaiBg  one  proposed  turbine/ 
generator  with  a  rated  capacity  of  SS 
kW:  (5)  a  proposed  taiirace  channel  2S 
feet  long  and  5  feet  wide:  (6)  a  new  12- 
kV  transmission  tine  400  feet  long;  and 
(7)  appurtenant  facilities.  The  estimated 
averge  annual  energy  produced  by  the 
Project  woald  be  IZaOOO  kWh  operating 
under  a  net  hydraulic  head  of  17  feet. 
Project  power  would  be  sold  to  the  City 
of  Syracuse,  New  York. 

k.  This  notice  also  consists  of  the 
following  standai<d  paragraphs:  AS,  A7, 
A9,  B,  C,  and  D2 

I.  FVoposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  is  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
is  36  months.  The  work  proposed  under 
the  preliminary  permit  would  include 
economic  analysis,  preparation  of 
prelimmary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  results  of  these  studies  Applicant 
would  decide  whether  to  proceed  with 
more  detailed  studies,  and  the 
preparation  of  an  appKcafion  for  license 
to  construct  and  operate  the  project. 
Applicant  estimates  that  the  cost  of  the 
work  to  be  performed  under  the 
preliminary  permit  would  be  $125,t)00. 


\ 


a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  9258-000. 

c.  Date  Filed:  June  3. 1985. 

d.  Applicant:  Blanchard  Hydro 
Associates. 

e.  Name  of  Project:  F.  Joseph  Sayers 
Dam. 

f.  Location:  On  the  Bald  Eagle  Creek 
in  Centre  County,  Pennsylvania. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Louis 
Rosenman.  1350  New  York  Avenue, 
Room  600,  Washington,  DC  20005. 

i.  Comment  Date:  September  20, 1985. 

j.  Description  of  Project:  The  proposed 
project  would  utilize  the  existing  U.S. 
Army  Corps  of  Engineers'  F.  Joseph 
Sayers  Dam  and  Reservoir  and  would 
consist  of:  (1)  A  proposed  penstock  525 
feet  long  and  60  inches  in  diameter  (2)  a 
proposed  powerhouse  25  feet  wide  and 
50  feet  long  containing  one  proposed 
turbine/generator  with  a  rated  capacity 
of  1,625  kW;  (3)  a  proposed  channel 
tailrace  25  feet  wide  and  125  feet  long; 
(4)  a  new  46-kV  transmission  line 
approximately  5400  feet  long;  and  (5) 
appurtenant  facilities.  The  estimated 
average  annual  energy  produced  by  the 
project  would  be  9.9  million  kWh 
operating  under  a  net  hydraulic  head  of 
100  feet.  Project  power  will  be  sold  to 
the  West  Penn  Power  Company. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  B,  C,  and  D2 

1.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  is  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
is  36  months.  The  work  proposed  under 
the  preliminary  permit  would  include 
economic  analysis,  preparation  of 
preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  results  of  these  studies  Applicant 
would  decide  whether  to  proceed  with 
more  detailed  studies,  and  the 
preparation  of  an  application  for  license 
to  construct  and  operate  the  project. 
Applicant  estimates  that  the  cost  of  the 
work  to  be  performed  under  the 
preliminary  permit  would  be  $125,000. 

6  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  P-9260-000. 

c.  Date  Filed:  May  31, 1985. 

d.  Applicant:  Adirondack  Hydro 
Development  Corporation. 

e.  Name  of  Project:  Sissonville. 

f.  Location:  On  the  Raquette  River  in 
St.  Lawrence  County,  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Alan  W. 
Rothe,  Ayers,  Lewis,  Norris  &  May,  Inc., 
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3983  Research  Park  Drive,  Ann  Arbor. 
MI  48104. 

i.  Comment  Date:  September  20. 1985. 

j.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
The  reconstruction  of  an  existing 
concrete  dam  which  is  11  feet  high  and 
370  feet  wide  including  spillway  at 
elevation  392  feet  USGS;  (2)  a  proposed 
20-acre  reservoir  with  a  maximum 
storage  capacity  of  120  acre-feet  at  395 
m.s.l.;  (3)  a  proposed  concrete 
powerhouse  approximately  40  feet  wide 
and  100  feet  long  containing  one 
turbine/generator  with  an  installed 
capacity  of  2.2  MW;  (4)  a  proposed 
headrace  channel  fan  approximately  160 
feet  long  and  60  feet  wide;  (5)  a 
proposed  tailrace  channel  extending 
approximately  950  feet  and  60  feet  wide; 
(6)  a  proposed  13.2-kV  transmission  line 
approximately  300  feet  long;  and  (7) 
appurtenant  facilities.  The  estimated 
average  annual  energy  produced  by  the 
project  would  be  12  million  kWh 
operating  under  a  net  hydraulic  head  of 
15  feet.  Project  power  would  be  sold  to 
the  Niagara  Mohawk  Power 
Corporation.  The  dam  is  owned  by  the 
applicant. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9,  B.  C,  fl^D2. 

1.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
is  24  months.  The  work  proposed  under 
the  preliminary  permit  would  include 
economic  analysis,  preparation  of 
preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  results  of  these  studies  Applicant 
would  decide  whether  to  proceed  with 
more  detailed  studies,  and  the 
preparation  of  an  application  for  license 
to  construct  and  operate  the  project. 
Applicant  estimates  that  the  cost  of  the 
work  to  be  performed  under  the 
preliminary  permit  would  be  $47,000. 

7  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  P-9283-000. 
Date  Filed:  June  10, 1985. 
Applicant:  Summit  Hydropower. 
Name  of  Project:  Fitchville  Pond. 
Location:  On  the  Yantic  River  in 
New  London  County,  Connecticut. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)— 825{r). 

h.  Contact  Person:  Mr.  Duncan 
Broatch,  Summit  Hydropower.  P.O.  Box 
122.  Putnam.  CT  06260. 

i.  Comment  Date:  September  20, 1985. 

j.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
An  existing  27-foot-high  and  200-foot- 
long  stone  masonry  and  concrete  gravity 
dam  with  a  spillway  crest  elevation  of 


c. 
d. 
e. 
f. 


154.0  feet  NGVD;  (2)  a  61-acre  surface 
reservoir  with  a  storage  capacity  of  759 
acre-feet  with  a  maximum  surface 
elevation  of  152.0  feet  NGVD:  (3)  a  new 
10-foot-long  and  15-foot-wide 
rectangular  steel  penstock:  (4)  a 
proposed  powerhouse  30  feet  long  and 
30  feet  wide  to  contain  one  turbine/ 
generator  unit  with  an  installed  capacity 
of  135  kW;  (5)  a  proposed  tailrace 
channel:  (6)  an  existing  three-phase 
4800-volt  transmission  line  75  feet  long: 
and  (7)  appurtenant  facilities.  The 
estimated  average  annual  energy 
producted  by  the  project  would  be 
600,000  kWh.  The  owner  of  the  dam  is 
Mr.  Seymour  Adelman. 

k.  Purpose  of  Project:  Project  energy 
would  be  sold  to  Northeast  Utilities 
Company. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9.  B,  C,  D2. 

m.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
is  36  months.  The  work  proposed  under 
the  preliminary  permit  would  include 
economic  analysis,  preparation  of 
preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  results  of  these  studies  Applicant 
would  decide  whether  to  proceed  with 
more  detailed  studies,  and  the 
preparation  of  an  application  for  license 
to  construct  and  operate  the-project. 
Applicant  estimates  that  the  cost  of  the 
work  to  be  performed  under  the 
preliminary  permit  would  be  $10,000. 

8  a.  Type  of  Application:  Major 
License. 

b.  Project  No.:  4412-005. 

c.  Date  Filed:  October  31, 1984. 

d.  Applicant:  Thornton  Lake  Resource 
Company. 

e.  Name  of  Project:  Thornton  Creek. 

f.  Location:  On  Thornton  Creek 
tributary  to  the  Skagit  River,  in 
Whatcom  County,  Washington,  and 
affecting  lands  within  the  Ross  Lake 
National  Recreation  Area. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  William  L  Devine. 
P.O.  Box  68,  8040  Mt.  Baker  Highway, 
Maple  Falls,  WA  98266. 

i.  Comment  Date:  September  23. 1985. 

j.  Description  of  Project:  The 
proposed  run-of-river  project  would 
consist  of:  (1)  A  5-foot-high,  40-foot-Iong 
overflow-type  reinforced-concrete  dam 
having  spillway  crest  elevation  2,435.0 
feet:  (2j  a  gated  intake  structure  at  the 
right  (west)  bank  having  a  sluiceway; 
(3)a  5.500-foot-long.  30-inch-diameter 
underground  steel  pipeline;  (4)  a  4,000- 
foot-long,  30-inch-diameter  steel 
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penstock:  (5)  a  powerhouse  containing  a 
generahng  unit  rated  at  5.000-kW:  (6)  a 
150-foot-iofig  taiirace:  (7)  a  13.190-foot- 
loag  Mndecground  4.1«0-Tait 
transmission  line  to  the  proposed 
Damnation  Creek  Substation;  and  (B)«n 
access  road  to  tfie  dam  and  an  access 
road  to  the  powerhouse.  The  average 
aanuaJ  eaei^  generaiion  is  estimated  to 
be  19.8  GWk  Applicant  estimates  that 
the  project  cost  would  be  $7,478,000  in 
1986doUara. 

k.  Purpose  of  Project:  Protect  enet^y 
would  be  sold. 

1.  This  notice  also  coaaists  of  the 
following  standard  paragraphs:  A3,  AQ, 
B.  C.  Dl. 

9  a.  Type  of  Application:  Major 
License  (Existing  Dam). 

b.  Project  No.:  4656-002. 

c.  Date  Filed:  July  n,  1984. 

d.  Applicants:  Boise-Kuna  Irrigation 
District.  New  York  Irrigation  District. 
Nampa  and  Meridian  Irrigation  District. 
Wilder  Irrigation  District  and  Big  fiend 
Irrigation  District. 

e.  Name  of  Project:  Arrowrock  Dam 
Hydroelectric. 

f.  Location:  At  the  Bureau  of 
Reclamation's  existing  Arrowrock  Dam 
on  the  Boise  River  in  Elmore,  Boise,  and 
Ada  Coimties,  Idaho  near  the  town  of 
Boise,  within  Ae  Boise  National  Forest 
on  lands  under  Reclamation  withdrawal, 
Corp's  of  Engineer  Land  and  land 
administered  by  the  Bureau  of  Land 
Management. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(aJ— e2?(ii. 

h.  Contact  Person:  Mr.  GeraW  Gnentz, 
Chairmas,  Boise  Proiect  Board  of 
Control.  214  Broadway.  Boise.  ID  83702. 

i.  Comment  Date:  September  23, 1985. 

j.  Description  of  Prt^t:  The  proposed 
project  would  consist  of  \\\  Two  13- 
foot-diaraeter.  180-foot-long  penstocks, 
having  steel  trashracks  at  the  entrance 
of  eadi  peastock.  to  be  k}caited  through 
the  existing  Arrowrock  Dam;  (2|  a  70- 
foot-wide.  120-€oot-loHg.  130-foot-high 
powerhouse  located  oh  the  left  side  of 
the  Boise  River  Channel  at  elevation 
3.070  feet  containing  two  30-MW 
generating  anite  witii  a  total  average 
annual  energy  output  of  ie7£  million 
kWh.  operatmg  under  a  head  of  149  feet; 
(3)  a  98-focrt-wide,  5«-foot-long  taiirace 
discharging  into  the  existing  Corps  of 
Engioeer's  Lacky  Peak  Lake  reservoir, 
over  a  concrete-capped  weir  at 
elevation  ZOm  feet;  (4)  a  switchyard 
and  transforraer  located  adjacent  to  the 
powerhouse:  <5^  a  15.2-fflfle-loBg.  13«-kV 
tranwnisnon  Use  conaecting  to  the 
existing  Boise  Bench  Substation  ctf  Idaho 
Power  Company;  (fi)  18  aew  dock 
segments  at  Spring  Shores  Marina:  (7^ 
280  aew  dock  segments  placed  at  Locky 
Peak  Lake:  («!  raodificatioa  of  beach  at 


Robie  Creek  and  the  boating  Eone  at 
Chimmey  Rock;  (9)  an  enlargement  of 
the  existing  Barclay  Bay  boat  launch 
ramp,  widened  l^ra  40-feet  to  50-feet 
and  lengthened  from  70- feet  to  320  feet: 
and  (10)  a  paved  parking  lot  with  28 
puR-through  car-trailer  spaces.  The 
estimated  cost  of  the  project  is 
$78,977,195.  in  1983  dollars. 

k.  Purpose  of  Project:  The  production 
of  hydropower  at  Arrowrock  Dam  will 
be  a  byproduct  of  the  present 
nraltipiHpose  Boise  River  System 
reservoir  operations.  Pro^t  power 
would  be  sold  to  either  Seattle  Gty 
Light,  Idaho  Power  Company  or 
Bonneville  Power  Administration. 

1.  This  notice  atso  consists  of  the 
following  standard  paragraphs:  A3,  A9, 

ac 

10  a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No-  8349-OOQ. 

c.  Date  Filed-  fune  5, 19B4. 

d.  Applicant:  Colorado  Hydro 
Partners,  84-1. 

e.  Name  of  Prof«:t  Homestake  Tunnel 
Hydro  Project. 

f.  Location:  On  the  Homestake 
Reservoir  in  Lake,  Pitkin,  and  Eagle 
Counties,  ColcHvdo. 

g.  Filed  Pursttant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)— 825(r). 

h.  Contact  Person:  Nfe.  Bradley  R 
Ermel,  P.O.  Box  1936,  Colorado  Springs, 
Colorado  a090L 

i.  CoiBaient  Date:  September  23. 1^85. 

).  Description  of  Project:  The  existing 
dam  is  owned  jointly  by  the  cities  of 
Colorado  Springs  and  Aurora.  Colorada 
The  proposed  project  would  be  located 
within  the  Saa  Isabel  National  Forest 
and  would  consist  of:  <1]  An  existing 
267-foot-high  and  2,70(Pfoot-laDg. 
earthen  filled  dam;  (2)  an  existing 
reservoir  with  a  surface  area  of  334 
acres  and  a  storage  capacity  of  44.360 
acre-feet  at  powrer  pod  elevation  of 
10,260  feet  m.sJ.;  (3)  two  proposed 
penstocks,  which  would  be  30  feet  long 
and  36  inches  in  diameter:  {4)  a 
proposed  powerhouse  containing  two 
generating  units  rated  at  700  kW  each; 
(5)  a  proposed  taiirace;  16)  a  proposed 
115-kV,  3.500-foot-iong  transmission 
line;  and  (7J  appurtenant  facilities.  The 
estimated  average  annual  energy 
generation  is  7,972  MWh. 

k.  This  notice  a<iso  consists  of  the 
following  standard  paragraphs:  AS,  A7, 
A9,  B,  C  *  D2. 

L  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorixe  construction. 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  18 
months  dnrmg  which  tnne  Applicant 
would  investigate  project  design 
alternatives,  financial  feasibility, 


environmental  effects  of  project 
construction  and  operation,  and  project 
power  potential.  Depending  upon  the 
outcome  of  the  studies,  the  Appiicant 
would  decide  whether  to  proceed  with 
an  application  for  FERC  license. 
Applicant  estimates  tfiat  the  cost  of  the 
studies  under  permit  would  be  $15,000. 

11  a.  Type  of  Application:  Conduit 
Exemption. 

b.  Project  No.:  8708-4)81. 

c.  Date  Filed:  April  4, 1985. 

d.  Applicant:  Alem  J.  Amy. 

e.  Name  of  Project:  Amy  Ranch. 

f.  Location:  At  existing  irrigation 
diversions  on  Deep  Creek  and  Black 
Creek  in  Butte  Cotmty,  Idaho. 

g.  Filed  Pursuant  to:  Section  408  of  the 
Energy  Security  Act  of  1980  (16  U.S.C. 
2705  and  2788  as  amended). 

h.  Contact  Persorr  Ted  S.  Sorenson. 
Consulting  Engineer,  5S0  Linden  Drive, 
Idaho  Falls,  ID  83401. 

i.  Comment  Date:  September  3, 1985. 

j.  Description  of  Project  The  proposed 
project  would  consist  of;  tl)  A  6,806- 
foot-long,  B-inch-diameterpipe  from  the 
existing  irrigation  diversion  on  Black 
Creek  to  confluence  with  a  17,000-foot- 
.long,  2D-inch-diameter  pipe  from  the 
existing  irrigation  diversion  on  Deep 
Creek;  (2)  a  powerhouse  containing  a 
single  generating  onit  with  a  capacity  of 
600  kw  and  an  average  animal 
generation  of  3.7  GWh.  The  water  will 
discharge  into  (he  applicant's  irrigation 
ditch. 

Purpose  of  Exemption — An 
exemption,  if  issued,  gives  an  Exemptee 
priority  of  control,  development  and 
operation  of  the  project  under  the  terms 
of  the  exemption  from  Hcensing,  and 
protects  the  Exemptee  from  permit  or 
license  applicants  that  woifld  seek  to 
take  or  develop  the  project. 

k.  Purpose  of  Project  Project  power 
would  be  soH. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B,  C,  D3b. 

12  a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  8790-000. 

c.  Date  Filed:  December  11, 1984. 

d.  Applicant:  City  of  Aberdeen, 
Washii^ton. 

e.  Name  of  Project:  Wishkah 
Hydroelectric. 

f.  Location:  On  the  City's  water  supply 
pipeline,  which  originates  at  Malinowski 
Dam  on  the  Wishkah  River  in  Grays 
Harbor  County,  Washington. 

g.  FHed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)— 825(r). 

h.  Contact  Person:  Mr.  Rofcert  A. 
Salmon,  Operation  and  Maintenance, 
City  of  Aberdeen,  200  E.  Market 
Aberdeen,  WA  98520. 


i.  Comment  Date:  September  23. 1985. 

j.  Description  of  Project:  The  proposed 
project  would  utilize  excess  flows  in  the 
pipeline  and  would  consist  of:  (1)  A 
bifurcation  at  mile  15  of  the  pipeline;  (2) 
a  28-inch-diameter.  70-foot-long 
penstock;  (3)  a  23-foot  by  25-foot  wood 
frame  powerhouse  containing  a 
generating  unit  rated  at  330  kW  at  a 
head  of  283  feet  and  a  capacity  of  17  cfs; 
(4)  a  30-inch-diameter.  200-foot-long 
tailrace  pipe  discharging  into  the 
Wishkah  Riven  and  (5)  a  50-foot-long. 
12.47-kV  transmission  line  from  the  main 
transformer  at  the  powerhouse  to  an 
existing  transmission  line.  The  project 
would  have  an  average  annual  energy 
output  of  1.93  GWh  and  would  have  a 
total  capital  cost  of  $449,000.  based  on 
construction  in  1985. 

k.  Purpose  of  Project:  Project  energy 
would  be  sold  to  a  utility  in  the  Pacific 
Northwest. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A9. 
B.  C.  Dl. 

13  a.  Type  of  Application:  Exemption 
(5  MW  or  Less). 

b.  Project  No.:  8940-000. 

c.  Date  Filed:  February  7. 1985. 

d.  Applicant:  Batchelder  Mill 
Partnership. 

e.  Name  of  Project:  Plainfield. 

f.  Location:  Winooski  River  in 
Washington  County,  Vermont. 

g.  Filed  Pursuant  to:  Energy  Security 
Act  of  1980  Section  408  (16  U.S.C.  2705 
and  2708). 

h.  Contact  Person:  Mr.  G.  Thomas 
Patton,  Vermont  Hydroelectric.  Inc.. 
Chace  Mill.  1  Mill  Street,  Burlington.  VT 
05401. 

i.  Comment  Date:  September  3, 1985. 

j.  Competing  Application:  Project  No. 
8512.  Filed:  8/13/84.  Notice  expired:  2/ 
15/85. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
An  existing  14-foot-high.  75-foot-long 
granite  block  dam  owned  by  the  Town 
of  Plainfield  with  a  crest  elevation  of  739 
feet  m.s.l.;  (2)  an  existing  reservoir  with 
negligible  storage  capacity  and  surface 
acreage;  (3)  a  proposed  powerhouse  at 
the  East  side  of  the  dam  containing  a 
generating  unit  with  a  rated  capacity  of 
200-kW;  and  (4)  a  proposed  50-foot-long 
transmission  line  tying  into  the  existing 
Green  Mountain  Power  Corporation  Une. 
The  Applicant  estimates  a  603.000  kWh 
average  annual  energy  production. 

1.  Purpose  of  Exemption:  An 
exemption,  if  issued,  gives  the  Exemptee 
priority  of  control,  development,  and 
operation  of  the  project  under  the  terms 
of  the  exemption  from  licensing.  ai\d 
protects  the  Exemptee  from  permit  or 
license  applicants  that  would  seek  to 
take  or  develop  the  project. 
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m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4.  B.  C. 
&D3a. 

14  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  8951-000. 

c.  Date  Filed:  February  13, 1985. 

d.  Applicant:  Redstone  Water  and 
Sanitation  District  and  High  Country 
Hydro.  Inc. 

e.  Name  of  Project:  East  Creek. 

f.  Location:  On  East  Creek,  a  tributary 
to  the  Crystal  River,  near  Redstone,  in 
Pitkin  County.  Colorado. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)— 825(r). 

h.  Contact  Person: 
Mr.  Phil  H.  Mackay.  Redstone  Water 

and  Sanitation  District.  1091  Redstone 

Boulevard.  Carbondale.  CO  81623. 

(303)  963-2898 
Mr.  Bruce  D.  Lewis.  High  Country 

Hydro.  Inc..  0401  County  Road  149B. 

Glenwood  Springs.  CO  81601.  (303) 

945-8676 

i.  Comment  Date:  September  23. 1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  An  existing 
below-grade  grated  diversion  structure 
located  at  streambed  across  East  Creek 
at  elevation  7,740  feet  msl;  (2)  an 
existing  12-inch-diameter.  900-foot-long 
pipeline;  (3)  a  bifurcation  leading  to  a 
10-inch-diameter.  2.600-foot-long 
penstock;  (4)  a  powerhouse  containing  a 
single  turbine-generator  unit  with  an 
installed  capacity  of  200  kW  and 
producing  an  estimated  average  annual 
generation  of  0.88  GWh;  (5)  a  tailrace 
discharging  water  back  to  East  Creek; 
and  (6)  a  20-foot-long  tap  transmission 
line  interconnecting  the  project  to  an 
existing  Holy  Cross  Electric  Association 
14.4-kV  line. 

Applicant  intends  to  sell  the  power  to 
either  Colorado  Ute  Electric  Association 
or  Public  Service  Company  of  Colorado. 
The  proposed  project  would  partly 
occupy  Whitfe  River  National  Forest 
lands. 

East  Creek  drains  into  the  Crystal 
River.  The  adjacent  section  of  the 
Crystal  River  has  been  designated  for 
study  for  inclusion  in  the  National  Wild 
and  Scenic  River  System. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9.  B.  C.  and  D2. 

.    A  preliminary  permit,  if  issued,  does 
not  authorize  construction.  Applicant 
seeks  issuance  of  a  preliminary  permit 
for  a  period  of  24  months  during  which 
time  Applicant  would  investigate  project 
design  alternatives,  financial  feasibility, 
environmental  ejects  of  project 
construction  and  operation,  and  project 
power  potential.  Depending  upon  the 
outcome  of  the  studies,  the  Applicant 


would  decide  whether  to  proceed  with 
an  application  for  development. 
Applicant  estimates  that  the  cost  of  the 
studies  under  the  permit  would  be 
$20,000. 

15.  a.  Type  of  Application:  E^reliminary 
Permit. 

b.  Project  No.:  8978-000. 

c.  Date  Filed:  February  27. 1985. 

d.  Applicant:  Michael  R.  Stansbury. 

e.  Name  of  Project:  Hoop  Creek. 

f.  Location:  On  Hoop  Creek,  Engleman 
Creek,  and  Urmamed  tributary  to  Hoop 
Creek,  near  Berthoud  Falls,  in  Clear 
Creek  County.  Colorado. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)— 825(r). 

h.  Contact  Person:  Mr.  Michael  R. 
Stansbury.  3662  E.  Geddes  Place, 
Littleton.  CO  80122. 

(303)  779-9409. 

i.  Comment  Date:  September  23, 1965. 

j.  Description  of  Project  The  proposed 
project  would  consist  of:  (1)  a  4-foot- 
high.  20-foot-long  concrete  diversion 
structure  located  across  Hoop  Creek  at 
elevation  10.720  feet  msl;  (2)  a  4-foot- 
high.  10-foot-long  concrete  diversion 
structure  located  across  an  uimamed 
tributary  to  Hoop  Creek  at  elevation 
10.560  feet  msl:  (3)  a  4-foot-high.  20-foot- 
long  concrete  diversion  structure  located 
across  Engleman  Creek  at  elevation 
10,440  feet  msl;  (4)  a  16-inch-diameter. 
3.200-foot-long  penstock  from  Hoop 
Creek;  (5)  an  8-inch-diameter.  800-foot- 
long  penstock  from  the  Hoop  Creek 
tributary;  (6)  an  18-inch-diameter.  1.600- 
foot-long  penstock  from  the  junction  of 
items  (4)  and  (5)  above;  (7)  a  12-inch- 
diameter.  3.500-foot-long  penstock  from 
Engleman  Creek;  (8)  a  powerhouse 
containing  a  single  turbine-generator 
unit  with  an  installed  capacity  of  1.2 
MW  and  producing  an  estimated 
average  annual  generation  of  2.8  GWh: 

(9)  a  100-foot-long  tailrace  discharging 
water  to  West  Fork  Clear  Creek;  and 

(10)  a  200-foot-long.  25-kV  primary 
transmission  line  interconnecting  the 
project  to  an  existing  Public  Service 
Company  of  Colorado  (PSCC)  line. 
Applicant  intends  to  sell  the  project 
power  to  PSCC.  The  project  would  be 
located  entirely  on  Arapaho  National 
Forest  lands. 

A  preliminary  permit  if  issued,  does 
not  authorize  construction.  Applicant 
seeks  issuance  of  a  preliminary  permit 
for  a  period  of  24  months  during  which 
time  Applicant  would  investigate  project 
design  alternatives,  financial  feasibility, 
environmental  effects  of  project 
construction  and  operation,  and  project 
power  potential.  Depending  upon  the 
outcome  of  the  studies,  the  Applicant 
would  decide  whether  to  proceed  with 
an  application  for  development 
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Applicant  estimates  that  the  cost  of  the 
studies  under  the  permit  woulld  be 
$25,000. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9.  B,  C  aad  OZ 

16  a.  Type  of  Application:  Condirit 
Exemption. 

b.  Project  No.:  9041-G80. 

c.  Date  Filed:  Niarch  22. 1965. 

d.  Applicant  Levan  Town 
Coiporatioo. 

e.  Mame  of  Project:  Pigeon  Creek 
Hydro  ftnject. 

f.  Location:  Pigeoo  Creek  Canyon  in 
Juab  County.  Utak. 

g.  Filed  Plirsuaat  to:  Section  30  of  the 
Federal  Power  Ad. 

h.  Contact  Person:  Gc^den  Mageison, 
Mayor  Levan  Town,  Levan,  Utah  84639. 

i.  Comment  Date:  September  3, 1985. 

j.  Description  of  Project:  An  existing 
irrigation  system  consists  of:  an  intake 
structure  from  Pigeon  Creek;  a  3,975- 
foot-Iong  pipeline  to  an  upper  desilting 
pond;  then  a  15,B44-foot-long  pipeline  to 
a  lower  desilting  pond,  and  an  irrigation 
distribution  system  from  the  lower  pond. 
The  proposed  project  would  consist  o£ 
(1)  A  new  powerhouse  to  contain  a 
turbine-generator  unit  rated  at  243  kW 
and  to  be  located  at  the  end  of  the 
15.944-foot-long  pipeline:  [2]  a  tailrace 
discharging  into  the  lower  desilting 
pond;  and  (3J  appurtenant  facilities.  A 
2.4-k V  transmission  line  about  1 V4  miles 
long  would  connect  to  an  existing  line. 
The  Applicant  estimates  that  the 
average  annual  enei:gy  output  would  be 
I.OOIJXX)  kWh. 

k.  Purpose  of  Project:  Project  energy 
would  be  utilized  by  the  Applicant 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A9. 
B,  C.  D3b. 

17  a.  Type  of  Application:  Conduit 
Exemption. 

b.  fttjject  No.:  9159-OOa 

c.  Date  Filed;  May  2, 1985. 

d.  Applicant:  UAl!-CENCOGEJ^ 
Group. 

e.  Name  of  Project  West  Delaware 
Tunnel  Outlet. 

f.  Location:  West  Delaware  Turaiel 
Outlet  in  Sullivan  Comity.  New  York. 

g.  Filed  Pursuant  to:  Section  30  of  the 
Federal  Power  Act,  (18  U.S.C.  825(a)]. 

h.  Contact  Person:  Mr.  David 
Goodman.  UAH-CENCOGEN  Group,  80 
Eighth  Avenue.  SuHe  711.  New  York,  NY 

lomi. 

i.  Coniment  Date:  September  3. 1965. 

f.  Competing  AppUcation:  Project  No. 
8821. 

Date  Filed:  December  24. 1964. 

Notice  Expired:  May  8, 1985 

k.  Oeacnption  of  Project:  The 
proposed  project  wovld  otilize  the 
existing  City  of  New  York's  West 


Delaware  Tunnel  and  would  consist  of 
the  foRowing:  (1)  A  new  power  station 
connected  to  the  outlet  works  of  the 
existing  turmel  containing  a  generating 
unit  with  a  rated  capacity  of  7,500-kW  at 
elevation  846  feet  rmi;  [2]  a  new  0.5- 
mile-long  transmission  Tine  tying  into  the 
existing  Central  Hudson  Gas  and 
Electric  Corporation  System;  and  (3) 
appurtenant  facilities.  The  Applicant 
estimates  a  18,968,332  kWh  average 
annual  energy  production. 

1.  Purpose  of  Exemption:  An 
exemption,  if  issued,  gives  the  Exemptee 
priority  of  control,  development,  and 
operation  of  the  project  under  the  terms 
of  the  exemption  from  licensing,  and 
protects  the  Exemptee  from  permit  or 
license  applicants  that  would  seek  to 
take  or  deveiop  the  project. 

m.  This  notice  also  consists  of  the 
following  standard  paragrapks:  A4.  B.  C 
andDSb. 

18  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  P-9287-00Q. 

c.  Date  Filed:  June  13, 1985. 

d.  Applicant  Burlington  Energiy 
Development  Associates. 

e.  Name  of  Project:  Steams  Reservoir. 

f.  Location:  On  the  Sudbiuy  River  in 
Middlesex  County.  Massachusetts. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(0. 

h.  Contact  Person:  Mr.  John  R. 
Anderson,  Burlington  Energy 
Development  Associates.  64  Btaochard 
Road.  Burhngton.  MA  01803. 

i.  Comment  Date:  September  23, 1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  22-foot- 
high  and  650-foot-wide  existing  earth 
dam  including  spillway  at  elevation  150 
feet  USGS  datinn;  (2)  a  lOQ-acre 
reservoir  with  an  existing  storage 
capacity  of  300  acre-feet  at  a  normal 
maximum  elevation  of  161  feet  USGS 
datonr  (3)  an  existing  powerhouse  65 
feet  long  and  40  feet  wide  containing 
one  turbine/generator  with  a  rated 
capacity  of  60  kW  with  flows 
discharging  back  into  the  Sudb\iry  River, 
(4)  a  proposed  480-voh  transmission  line 
100  feet  long;  and  (5)  appurtenant 
facilities.  The  estimated  average  annual 
energy  produced  by  the  project  would 
be  280.000  kWh  operating  under  a  net 
hydraulic  head  of  12  feet.  Project  power 
would  be  sold  to  the  Boston  Edison 
Company.  Tbe  dam  is  ovsmed  by  the 
Metropolitan  District  Commission. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7. 
A9,  B,  C,  D2. 

I.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
dees  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
is  18  months.  TSe  work  proposed  under 


the  preliminary  permit  woxdd  include 
economic  analysis,  preparation  of 
preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  results  of  these  studies  Applicant 
would  decide  wheQier  to  proceed  with 
more  detailed  studies,  and  the 
preparation  of  an  application  for  license 
to  construct  and  operate  the  project. 
Applicant  estimates  that  the  cost  of  the 
work  to  be  performed  under  the 
preliminary  permit  would  be  $5,000. 

19  a.  Type  of  ApoUcation:  Preliminary 
Permit.  ^ 

b.  Project  No.:  P-9288-000. 

c.  Date  Filed:  June  11. 1985. 

d.  Applicant:  Burlington  EroergQr 
Development  Associates. 

e.  Name  of  Project:  Saxooville  Dam. 
C.  Location:  On  the  Sudbury  River  in 

Middlesex  County.  Massachusetts. 

g.  Filed  Pursuant  to;  Federal  Power 
Act,  16  U.S.C.  791(a)-825(rJ. 

h.  Contact  Person:  Mr.  John  R. 
Anderson,  Burlington  Energy 
Development  Associates.  64  Blanchard 
Road,  Burlington.  MA  01803. 

i.  Comment  Date;  September  23. 1985. 

j.  Description  of  Project  Hie  proposed 
project  would  cmisist  of:  (1 )  A  29-f oot- 
high  and  450-foot-wide  existing  concrete 
gravity  dam  including  spillway  at 
elevation  115  feet  USGS  Datum;  (2)  a  30- 
acre  reservoir  with  an  existing  storage 
capacity  of  150  acre-feet  at  a  normal 
maximum  elevation  of  135  feet  USGS 
datum;  (3)  a  proposed  powerhouse  20 
feet  long  and  IS  feet  wide  containing 
one  proposed  turbine/generator  with  a 
rated  capacity  of  150  kW  with  flows 
discharging  back  into  the  Sudbury  Riven 
(4)  a  proposed  480-vote  transmission 
line  200  feet  long;  and  (5j  appurtenant 
facilities.  The  estimated  average  annual 
energy  produced  by  the  project  would 
be  650.000  kWh  operating  under  a  net 
hydraulic  head  of  20  feet.  Project  power 
would  be  sold  to  the  Boston  Edison 
Company.  The  dam  is  owned  by  Mr. 
John  H.  Finley. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs;  A5.  A7. 
A9,  B,  C,  D2. 

1.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authoriie  construction.  The 
terra  of  the  proposed  prefaninary  permit 
is  18  months.  The  work  proposed  under 
the  preHminary  permit  would  include 
economic  analysis,  preparation  of 
preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  results  of  these  studies  Applicant 
would  decide  whether  to  proceed  widi 
more  detailed  studies,  and  the 
preparation  of  an  application  for  license 
to  construct  and  operate  the  project. 
Applicant  estimates  that  the  cost  of  the 


work  to  be  performed  under  the 
preliminary  permit  would  be  $1,100. 

Standard  Paragraphs 

A3.  Development  Application — Any 
qualified  development  applicant 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  Applications  for  preliminary 
permit  will  not  be  accepted  in  response 
to  this  notice. 

A4.  Development  Application — Public 
notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  In  accordance  with  the 
Commission's  regulations,  any 
competing  development  appUcations  or 
notices  of  intent  to  file  competing 
development  applications,  must  be  filed 
in  response  to  and  in  compliance  with 
the  public  notice  of  the  initial 
development  application.  No  competing 
applications  or  notices  of  intent  may  be 
filed  in  response  to  this  notice. 

A5.  Preliniinary  Permit— Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36  (1985)). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application. 

A  competing  preliminary  permit 
application  must  conform  with  18  CFR 
4.30(b)(1)  and  (9)  and  4.36. 

A7.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no  later 
than  120  days  after  the  specified 
comment  date  for  the  particular 
application. 
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A  competing  license  application  must 
conform  with  18  CFR  4.30(b)(1)  and  (9) 
and  4.36. 

AS.  Preliminary  Permit — Public  notice 
of  the  filing  of  the  initial  preliminary 
permit  application,  which  has  already 
been  given,  established  the  due  date  for 
filing  competing  preliminary  permit  and 
development  applications  or  notices  of 
intent.  Any  competing  preliminary 
permit  or  development  application,  or 
notice  of  intent  to  file  a  competing 
preliminary  permit  or  development 
application,  must  be  filed  in  response  to 
and  in  compliance  with  the  public  notice 
of  the  initial  preliminary  permit 
application.  No  competing  applications 
or  notices  of  intent  to  file  competing 
applications  may  be  filed  in  response  to 
this  notice. 

A  competing  license  application  must 
conform  with  18  CFR  4.30(b)(1)  and  (9) 
and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  include  an 
unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  (1)  a  preliminary  permit 
application  or  (2)  a  development 
application  (specify  which  type  of 
application),  and  be  served  on  the 
applicant(8)  named  in  this  public  notice. 

B.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure.  18  CFR  §S  385.210.  .211, 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION", 
"COMPETING  APPUCATION". 
"PROTEST '  or  "MOTION  TO 
INTERVENE",  as  apphcable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  is  in 
response.  Any  of  the  above  named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
N.E.,  Washington,  D.C.  20426.  An 


additional  copy  must  be  sent  to:  Mr. 
Fred  E.  Springer.  Director.  Division  of 
Project  Management.  Federal  Energy 
Regulatory  Commission,  Room  203-RB. 
at  the  above  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Dl.  Agency  Comments — Federal, 
State,  and  local  agencies  that  receive 
this  notice  through  direct  mailing  from 
the  Commission  are  requested  to 
provide  comments  pursuant  to  the 
Federal  Power  Act,  the  Fish  and 
Wildlife  Coordination  Act,  the 
Endangered  Species  Act,  the  National 
Historic  Preservation  Act,  the  Historical 
and  Archeological  Preservation  Act  the 
National  Environmental  Policy  Act  Pub. 
L  No.  88-29,  and  other  applicable 
statutes.  No  other  formal  requests  for 
comments  will  be  made. 

Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
issuance  of  a  license.  A  copy  of  the 
application  may  be  obtained  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  with  the  Commission 
within  the  time  set  for  filing  comments, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicants  representatives. 

D2.  Agency  Comments — Federal 
State,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
apphcation.  (A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.)  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

D3.  Agency  Comments— The  U.S.  Fish 
and  Wildlife  Service  and  the  State  Fish 
and  Game  agency(ies)  are  requested,  for 
the  purposes  set  forth  in  Section  408  of 
the  Energy  Security  Act  of  1980,  to  file 
within  60  days  from  the  date  of  issuance 
of  this  notice  appropriate  terms  and 
conditions  to  protect  any  fish  and 
wildlife  resources  or  to  otherwise  cany 
out  the  provisions  of  the  Fish  and 
Wildlife  Coordination  Act  General 
comments  concerning  the  project  and  its 
resources  are  requested;  however, 
specific  terms  and  conditions  to  be 
included  as  a  condition  of  exemption 
must  be  clearly  identified  in  the  agency 
letter.  If  an  agency  does  not  file  terms 
and  conditions  within  this  time  period, 
that  agency  will  be  presumed  to  have 
none.  Other  Federal,  State,  and  local 
agencies  are  requested  to  provide  any 
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comments  they  may  have  in  accordance 
with  their  duties  and  responsibilities.  No 
other  formal  requests  for  comments  will 
be  made.  Comments  should  be  confined 
to  substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  60  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

IMb.  Agency  Comments — The  U.S. 
Fish  and  Wildlife  Service  and  the  State 
Fish  and  Game  agency(ies)  are 
requested,  for  the  purposes  set  forth  in 
Section  30  of  the  Federal  Power  Act,  to 
nie  within  45  days  from  the  date  of 
issuance  of  this  notice  appropriate  terms 
and  conditions  to  protect  any  fish  and 
wildlife  resources  or  otherwise  carry  out 
the  provisions  of  the  Fish  and  Wildlife 
Coordination  Act  General  comments 
concerning  the  project  and  its  resources 
are  requested,  however,  specific  terms 
and  conditions  to  be  included  as  a 
condition  of  exemption  must  be  clearly 
identified  in  the  agency  letter.  If  an 
agency  does  not  file  terms  and 
conditions  within  this  time  period,  that 
agency  will  be  presumed  to  have  none. 
Other  Federal,  State,  and  local  agencies 
are  requested  to  provide  comments  they 
may  have  in  accordance  with  their 
duties  and  responsibilities.  No  other 
formal  requests  for  conunents  will  be 
made.  Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  45  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

Dated:  luly  25. 1985. 

Kenneth  F.  Plumb. 

Secretary. 

|FR  Doc.  85-18Z18  Filed  7-31-85;  8:45  am) 

BtujMO  cooc  (riT-cva 


El  Paso  Natural  Gas  Co^  Union  Oil 
Company  of  CaHfomia;  Proposed 
Settiefnent 

[Doci(«t  No*.  CP74-314-016,  CW4-14m)03) 

Issued:  luly  25. 1985. 

Take  notice  that  on  July  11, 1965.  El 
Paso  Natural  Gas  Company  (El  Paso) 


and  Union  Oil  Company  of  California 
(Union)  filed  a  proposed  settlement 
which,  if  approved,  would  resolve  all 
matters  in  dispute  in  the  above- 
referenced  dockets  between  El  Paso,  its 
customers,  interested  state  commissions, 
the  Commission's  staff,  and  Union. 

The  proposed  settlement  amends 
Union's  December  13, 1963,  application 
in  Docket  No.  CI64-141-000  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  sale  of  gas  to 
El  Paso  from  certain  properties  located 
in  the  San  )uan  Basin  of  New  Mexico 
and  presently  subject  to  three  Gas  Lease 
Sale  Agreements  designated  as  GLA-76, 
GLA-348  and  GLA-349.  The  settlement 
provides  for  the  transfer  of  the  lease 
rights  under  the  subject  GLA's  from  El 
Paso  to  Union  to  be  effective  when 
Union's  certificate  becomes  final  and  no 
longer  subject  to  judicial  review  or 
November  1, 1985,  whichever  is  later, 
and  for  the  payment  of  $5,000,000  by  El 
Paso  to  Union  for  the  termination  of 
Union's  special  overriding  royalty 
interests  in  GLA's  76,  346  and  349. 

Submitted  as  part  of  the  settlement  is 
a  new  contract  for  the  sale  of  gas  from 
the  GLA  properties  by  Union  to  El  Paso. 
The  contract  provides  for  the  sale  of  gas 
to  El  Paso  at  applicable  maximum 
lawful  prices.  The  base  price  is  equal  to 
the  replacement  contract  price  under 
section  104  of  the  Natural  Gas  Policy 
Act  of  1978  (NGPA).  The  price  for  gas 
which  qualifies  for  the  NGPA  section 
107(c)(5)  price  is  limited  to  a  maximum 
price  equal  to  the  NGPA  section  102 
price.  El  Paso  has  the  right  to  reduce  the 
price  of  any  gas  sold  pursuant  to  the 
terms  of  the  new  contract  under  certain 
specified  circumstances. 

Any  person  desiring  to  do  so  may  file 
conmients  concerning  settlement  with 
the  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  D.C.  20426,  within  14 
days  following  publication  of  this  notice 
in  the  Federal  Register.  Any  reply 
comments  shall  be  filed  within  seven  (7) 
days  thereafter.  All  comments  will  be 
considered  by  the  Commission  but  will 
not  serve  to  make  the  commenters 
parties  to  the  proceedings.  Any  person 
wishing  to  become  a  party  must  file  a 
petition  to  intervene  in  accordance  with 
Rule  214  of  the  Commission's  rules  of 
practice  and  procedure. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  85-18220  Filed  7-31-85;  8:45  amj 

MLUNG  cooc  <717-01-M 


[Prelect  No.  6181-002] 

H.M.M.,  Inc.;  Surrender  of  Preliminary 
Permit 

July  26. 1985 

Take  notice  that  H.M.M..  Inc.. 
Permittee  for  the  H.M.M.  Hydropower 
Project  No.  6181,  has  requested  that  its 
preliminary  permit  be  terminated.  The 
preliminary  permit  for  Project  No.  6181 
was  issued  August  12, 1982,  and  would 
have  expired  August  31, 1985.  The 
project  would  have  been  located  on 
Rush  Creek  in  Washington  County, 
Idaho. 

The  Permittee  filed  the  request  on  July 
9, 1985,  and  the  preliminary  permit  for 
Project  No.  6181  shall  remain  in  effect 
through  the  thirtieth  day  after  issuance 
of  this  notice  unless  that  day  is  a 
Saturday,  Sunday  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  4,  may  be  filed  on 
the  next  business  day. 

Kenneth  F.  Plumb. 

Secretary. 

|FR  Doc.  85-18219  Filed  7-31-85;  8:45  am) 

atLUNQ  cooc  n^^-o^-tt 


(Dectat  Nee.  RP85-61-001  at  al.) 

Northwest  Central  Pipeline  Corp.  et 
al.;  Filing  of  Pipeline  Refund  Reports 
and  Refund  Plans 

]uly  25. 1985. 

Take  notice  that  the  pipelines  listed  in 
the  Appendix  hereto  have  submitted  to 
the  Commission  for  filing  proposed 
refund  reports  or  refund  plans.  The  date 
of  filing,  docket  number,  and  type  of 
filing  are  also  shown  on  the  Appendix. 

Any  person  wishing  to  do  so  may 
submit  comments  in  writing  concerning 
the  subject  refund  reports  and  plans.  All 
such  comments  should  be  filed  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  D.C.  20426,  on  or  before 
August  1, 1985.  Copies  of  the  respective 
filings  are  on  file  with  the  Commission 
and  available  for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 
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Apendix 


RNngdM* 


June  14,  198S. 
June  17,  1906., 
June  28,  1965.. 

Ju^8,  1965 

Juty  10.  1965... 

Do _ 

Dec  21.  1964.. 


Company 


Nont)west  Central  PipeNne  Corp 

Tena*  Eastern  Transmissioo  Corp 

Southern  Natural  Gas  Co _ 

Lawrenceburg  Gas  Tranamisaion  Coip~ 

Algonqun  Ga*  Trantmiaaion  Co 

Locust  Ridge  Gas  Gattwrmg  Co 

Pantiandto  Eaatam  Pipeline  Co 


DocfcaiNo 


RPe5-81-001 

RP95-e5-001 

RP85-153-002 

nP7e-37-012 

RPeO-72-014 

RP84-16-004 

TAS4-1-2».00e 


Type  Wing 


Do.' 

Do' 

Do 

Do. 

Oo. 

Do. 


'  Refmls  resulting  from  Btu  Measurement  Adjustments  Each  company  wM  retain  Its  twaic  docket  numl)er  and  future  related 
nlmga  receive  new  sutHlocket  numbers 


[FR  Doc  85-18221  Filed  7-31-85:  8:45  am) 

BtUJNa  COOC  S717-«1-M 

Panhandle  Eastern  Pipe  Line  Co.  et  al; 
Notice  of  Amended  Complaint 

[Docket  No.  0185-270-000] 

Issued:  July  25. 1985. 

Panhandle  Eastern  Pipe  Line  Co.  v.  TXO 
Production  Corp.  and  Essex  Exploration,  Inc. 
and  its  successors  and  assigns,  and  Graham 
Exploration,  Ltd.,  Notice  of  Amended 
Complaint. 

Take  notice  that  on  June  21, 1985, 
Panhandle  Eastern  Pipe  Line  Company 
submitted  an  amendment  to  its 
complaint  previously  filed  in  the  above- 
referenced  docket  on  March  1, 1985. 
Panhandle's  original  complaint  was  filed 
against  TXO  Production  Corp.  (TXO) 
and  Essex  Exploration,  Inc.  (Essex) 
alleging  that  actions  taken  by  TXO  and 
Essex  with  respect  to  gas  dedicated  to 
Panhandle  in  interstate  commerce 
resulted  in  the  diversion  of  that  gas  to 
purchasers  other  than  Panhandle. 

Panhandle  states  that  on  June  15, 1983, 
the  Oklahpma  Corporation  Commission 
approved  the  substitution  of  Graham 
Exploration,  Ltd.  (Graham)  for  Essex  as 
operator  of  the  Hampsten  No.  1  Well, 
one  of  the  wells  through  which  gas  was 
allegedly  diverted.  The  purpose  of 
Panhandle's  amended  complaint  is  to 
add  Graham  as  a  respondent. 

Any  person  wishing  to  respond  to 
Panhandle's  amended  complaint  should 
file  a  motion  to  intervene  or  protest  with 
the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE  Washington.  D.C.  20426,  in 
accordance  with  Rules  214  or  211  of  the 
Commission's  rules  of  practice  and 
procedure  not  later  than  30  days 
following  publication  of  this  notice  in 
the  Federal  Register.  Any  person 
wishing  to  become  a  party  to  proceeding 
must  file  a  motion  to  intervene.  Copies 
of  Panhandle's  amended  complaint  are 
on  file  with  the  Commission  and 
available  for  public  inspection.  Graham 


shall  also  file  its  answer  to  the  amended 

complaint  not  later  than  30  days 

following  publication  of  this  notice  in 

the  Federal  Register. 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Doc.  85-18222  Filed  7-31-85;  8:45  am] 

BIIXINO  CODE  e717-01-M 

[Docket  Nos.  QF85-593-000,  et  aL] 

University  Cogeneration,  Inc.,  et  al^ 
Small  Power  Production  and 
Cogeneration  Facilities  Qualifying 
Status,  Certificate  Applications,  etc. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 

1.  University  Cogeneration,  Inc. 

(Docket  No.  QF85-593-000] 
July  22. 1985. 

On  July  8, 1985,  University 
Cogeneration,  Inc.  (Applicant)  of  3430 
Camino  Del  Rio  North,  Suite  200,  San 
Diego,  California  92108  submitted  for 
filing  an  application  for  certification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  the  Midway- 
Sunset  Oil  Field,  approximately  3V4 
miles  south  of  Taft.  Kern  County. 
California.  The  facility  will  contain  a 
combustion  turbine  generator,  and  a 
supplementary  fired  heat  recdvery  boiler 
(HRB).  The  steam  from  the  HRB  will  be 
used  in  the  tertiary  oil  recovery 
operation.  The  electric  power 
production  capacity  of  the  facility  will 
be  38,700  kW.  The  primary  energy 
source  for  the  facility  will  be  natural 
gas.  The  facility  is  expected  to  start  up 
on  November  1, 1986. 


2.  Western  Energy  Engineers,  Inc. 
(Klondike  1(b)) 

(Docket  No.  QF85-60»-000] 
July  25. 1985. 

On  July  15, 1985,  Paul  R.  Gerst 
Managing  Director.  Western  Energy 
Engineers,  Inc.  (Applicant)  of  Box  474. 
Newport  Beach,  California  92862, 
submitted  for  filing  an  application  for 
certification  of  a  facility  known  as 
Klondike  1(b)  as  a  qualifying 
cogeneration  facility  pursuant  to 
§  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  proposed  topping-cycle  Klondike 
1(b)  cogeneration  facility  is  located  at 
Foussat  and  Industry  Streets  in 
Oceanside,  CaUfomia.  The  facility  will 
contain  a  combustion  turbine-generator, 
a  two  pressure  level  heat  recovery 
boiler  (HRB)  and  an  extraction  steam 
turbine-generator.  The  extracted  steam 
together  with  low  pressure  steam  from 
the  HRB  will  be  suppHed  to  the 
absorption  refrigeration  equipment  and 
heating  needs  at  the  athletic  facility.  The 
net  electric  power  production  of  the 
faciUty  will  be  27,605  kW.  The  primary 
energy  source  will  be  natiu-al  gas.  The 
primary  energy  source  will  be  natural 
gas.  The  facihty  is  scheduled  to  start 
commercial  operation  in  winter  of  1966. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  N.E..  Washington. 
D.C.  20420,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commisson  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inpection. 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Doc.  85-18276  Filed  7-31-n5: 8:45  am] 

BILUNO  CODE  e717-01-M 
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(Docket  No*.  CPtS-491-000  ct  aL) 

Midwestern  Gas  Transmission 
Company,  et  al.;  Natural  Gas 
Certificate  Filings 

Take  notice  that  the  following  Hlings 
have  been  made  with  the  Commission: 

1.  Midwestern  Gas  Transmission 
Company 

(Docket  No.  CP85-491-000J 
|uly  25. 1985. 

Take  notice  that  on  May  7, 1985, 
Midwestern  Gas  Transmission 
Company  (Midwestern).  P.O.  Box  2511. 
Houston,  Texas  77001.  filed  in  Docket 
No.  CP85-491-«»  a  request  as 
supplemented  July  10, 1985,  pursuant  to 
Section  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  for  Hddson  Gas 
Systems  Inc.  (Hadson)  acting  on  behalf 
of  Reynolds  Metals  Company 
(Reynolds)  under  the  certificate  issued 
in  Docket  No.  CP82-414-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Midwestern  proposes  to  transport  up 
to  2.38  billion  Btu  equivalent  of  natural 
gas  per  day  for  Hadson.  It  is  stated  that 
the  gas  would  be  used  as  boiler  fuel  in 
Reynolds'  plant  located  in  McCook, 
Illinois.  It  is  further  stated  that 
Midwestern  would  receive  the  gas  from 
ANR  Pipeline  Company  (ANR)  for  the 
account  of  Reynolds  at  an  existing 
interconnection  between  the  facilities  of 
Midwestern  and  ANR  in  Will  County, 
Illinois,  or  from  Tenimessee  Gas 
Pipeline  Company,  a  Division  of 
Tenneco  Inc.  at  an  existing  point  of 
interconnection  located  near  Portland, 
Tennessee,  and  would  redeliver  the  gas 
to  Northern  Illinois  Gas  Company 
(NIGAS)  at  an  existing  interconnection 
between  Midwestern  and  NIGAS  near 
loliet,  Illinois,  for  ultimate  delivery  to 
Reynolds'  plant  in  McCook,  Illinois. 

It  is  indicated  that  Midwestern  would 
charge  the  applicable  transportation 
rate  set  forth  in  its  Rate  Schedule  IT-1, 
plus  the  GRI  Surcharge  of  1.25  cents  per 
Mcf. 

Midwestern  also  requests  flexible 
authority  to  add  or  delete  receipt/ 
delivery  points  associated  with  sources 
of  gas  acquired  by  Reynolds.  The 
flexible  authority  requested  would  apply 
only  to  points  related  to  sources  of  gas 
supply,  not  to  delivery  points  in  the 
market  area.  Midwestern  would  file  a 
report  providing  certain  information 
with  regard  to  the  addition  or  deletion  of 
sources  of  gas  as  further  detailed  in  the 
application,  and  any  additional  sources 


of  gas  would  only  be  obtained  to 
constitute  the  transportation  quantities 
herein  and  not  to  increase  those 
quantities. 

Comment  date:  September  9, 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Texas  Eastern  Transmission  Corporation 

(Docket  Nos.  CPes-423-000  and  CP85-423- 
001] 

July  25. 1985. 

Take  notice  that  on  April  10. 1985, 
Texas  Eastern  Transmission 
Corporation  (TETCO),  P.O.  Box  2521, 
Houston.  Texas  77252,  filed  in  Docket 
No.  CP85-423-000  a  request,  as  amended 
July  1, 1985,  in  Docket  No.  CP85-423-001. 
pursuant  to  S  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  for  authorization  to  transport 
gas  for  an  end-user  under  the  certificate 
issued  in  Docket  No.  CP82-535-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request,  as  amended,  on  file  with  the 
Commission  and  open  to  public 
inspection. 

It  is  stated  that  Everflow  Energy,  Inc., 
acting  as  agent  for  Scott  Paper  Company 
(Scott),  has  purchased  quantities  of 
natural  gas  from  Production  Marketing 
Specialists,  Ina  (PMS),  in  Mississippi 
and  from  Avery  Gas  Resources  in 
Louisiana.  TETCO  proposes  to  transport 
up  to  14,500  dt  equivalent  per  day  of  fuel 
oil  displacement  gas  on  behalf  of  Scott, 
an  eligible  end-user.  It  is  stated  that 
TETCO  would  receive  the  gas,  for  the 
account  of  Scott,  from  United  Gas  Pipe 
Line  Company  (United)  at  an  existing 
interconnection  between  the  facilities  of 
United  and  TETCO  in  Attala  County, 
Mississippi,  and  from  PMS  at  existing 
points  of  interconnection  between 
facilities  owned  by  Louisiana  Land  and 
Exploration  Company  and  facilities 
owned  by  TETCO  in  Pontotoc  County, 
Mississippi.  It  is  further  stated  that 
TETCO  would  then  transport  and 
deliver  equivalent  quantities,  less 
applicable  shrinkage,  for  the  account  of 
Scott,  to  an  existing  point  of 
interconnection  with  the  facilities  of 
Philadelphia  Electric  Company  in 
Delaware  County.  Pennsylvania,  for 
further  transportation  by  the  local 
distribution  company  to  Scott's  Chester, 
Pennsylvania,  plant.  It  is  explained  that 
the  gas  so  transported  would  displace 
No.  6  fuel  oil  and  would  be  utilized  as 
boiler  fuel  in  boiler  Nos.  8  and  9  and  for 
drying  paper  on  paper  machine  Nos.  17, 
18  and  19  at  Scott's  Chester, 
Pennsylvania,  manufactiuing  facilities. 

TETCO  states  that  it  would  charge 
Scott  in  accordance  to  its  currently 
effective  Rate  Schedule  TS-2,  a 


transportation  rate  of  33.84  cents  per 
million  Btu  for  quantities  of  natural  gas 
transported  for  Scott  and  would  reduce 
volumes  received  for  transportation  by 
its  currently  effective  TS-2  shrinkage 
rate  of  3  percent.  It  is  also  stated  that 
TETCO  would  also  charge  Scott  a  Gas 
Research  Institute  surcharge  of  1.21 
cents  per  million  Btu  transported. 

It  is  explained  that  the  transportation 
service  commenced  on  February  21, 
1985,  and  would  remain  in  full  force  and 
effect  until  October  31, 1985,  or  until 
terminated  by  either  party  upon  thirty 
days  prior  written  notice. 

Comment  date:  September  9, 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Producer-Suppliers  of  Northern 
Natural  Gas  Company,  Division  of 
InterNorth.  Inc.  and  Northern  Natural 
Gas  Company,  Division  of  InterNorth. 
Inc 

(Docket  No.  CP85-710-000) 
July  23. 1985. 

Take  notice  that  on  July  16, 1985, 
Northern  Natural  Gas  Company, 
Division  of  InterNorth.  Inc.  (Apphcant), 
2223  Dodge  Street  Omaha,  Nebraska 
68102,  filed  in  Docket  No.  CP85-710-000 
an  application  pursuant  to  Section  7  of 
the  Natural  Gas  Act  on  behalf  of  certain 
producers  currently  selling  gas  to 
Applicant  pursuant  to  certificates  of 
public  convenience  and  necessity  for 
blanket  authority  to  abandon  certain 
sales  of  Outer  Continental  Shelf  (OCS) 
reserves  to  Applicant  and  to  provide  a 
self-implementing  transportation  service 
to  the  producer-supplier  for  the  released 
gas,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  requests  blanket  authority 
on  behalf  of  its  eligible  producer- 
suppliers  for  the  automatic 
abandonment  of  certain  sales  of  OCS 
reserves  to  Applicant.  Apphcant  also 
requests  authority  to  provide  the 
producer-suppliers  with  a  self- 
implementing  transportation  service  for 
the  volumes  of  gas  released  and 
abandoned  under  such  blanket 
authority. 

It  is  stated  that  gas  reserves  currently 
dedicated  to  Applicant  provide  daily 
and  annual  deliverability  far  in  excess 
of  the  present  requirements  of 
Applicant's  customers.  It  is  claimed  that 
over  the  past  several  years  this  excess 
supply  situation  has  generated 
substantial  take-or-pay  exposure  for 
Applicant  and  that  such  exposure  is 
expected  to  continue  into  1986  and  1987. 
Applicant  avers  that  during  this  same 
period  gas  costs  increased  under  the 


pricing  provisions  of  the  Natural  Gas 
Policy  Act  of  1978  (NGPA)  while  costs 
for  alternative  fuels  declined.  It  is  stated 
that  the  combination  of  nationwide 
excess  of  natural  gas,  consumer 
conservation  and  the  abundance  of 
alternative  energy  supplies  has  served 
to  further  erode  Applicant's  declining 
market  sales. 

Applicant  asserts  that  in  response  to 
the  oversupply  situation  and  to  meet  the 
competitive  challenges  in  the  market 
place,  it  has  been  able  to  stabilize  its 
wholesale  natural  gas  rates  to  its 
customers  through  the  use  of  innovative 
marketing  programs,  reduction  of  its 
overall  cost  of  service  and  renegotiation 
of  its  gas  purchase  contracts  with  its 
producer  suppliers.  Applicant  also 
states  it  has  passed  several  price 
decreases  through  to  its  customers 
totaling  nearly  $190  million.  It  is 
contended  that  even  with  these  price 
reductions  Applicant's  wholesale  rates 
exceed  market  clearing  levels  in  some 
market  segments  and  its  dedicated  gas 
supplies  far  exceed  near-term  market 
requirements. 

It  is  claimed  that  as  a  result  of  its 
efforts  to  manage  its  wholesale  supply 
Applicant  has  increasingly  curtailed  its 
purchase  of  gas  produced  from  sources 
located  in  the  OCS  of  the  Gulf  of  Mexico 
and  that  much  of  this  offshore  gas 
qualifies  as  NGPA  Section  102(d)  gas. 

Applicant  states  that  to  a  lesser 
extent  it  purchases  NGPA  Sections  104 
and  109  reserves  from  offshore  sources. 
Applicant  states  that  reserves  are 
currently  dedicated  to  Applicant  and 
sold  to  Applicant  under  certificates  of 
public  convenience  and  necessity  issued 
by  the  Commission  to  the  respective 
producer-suppliers  and  such  section 
102(d)  gas,  in  accordance  with  the 
provisions  of  the  NGPA,  would  remain 
subject  to  the  jurisdiction  of  the 
Commission.  It  is  asserted  that  the 
current  maximum  lawful  price  for  this 
NGPA  Section  102(d)  gas  is  far  in  excess 
of  the  market  clearing  price  for  natural 
gas  and  also  exceeds  the  average  price 
of  other  currently  dedicated  and 
connected  supply  sources  that  are  also 
*  curtailed  due  to  the  oversupply 
situation.  Applicant  avers  that  its 
offshore  supplies  that  qualify  for  the 
Section  104  or  109  maximum  lawful 
price  also  exceed  the  cost  of 
incremental  production  of  other  readily 
available  contracted  for  but  curtailed 
supply.  It  is  stated  that  in  addition  to  the 
above-described  conditions  and  factors, 
the  deregulation  of  certain  categories  of 
gas,  the  increasingly  competitive  market 
conditions  resulting  from  a  general 
industry  supply  surplus  and  changes  in 
regulation  which  increase  the  consumer 
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options  on  gas  supply  have  served  to 
change  materially  the  environment 
under  which  the  certificates  were  first 
granted  to  the  producers  for  the  sale  of 
this  gas.  Applicant  claims  that  in 
response  to  this  changed  environment  it 
has  initiated  a  massive  effort  to 
renegotiate  the  purchase  contracts  for 
its  deregulated  and  higher  cost  gas 
supplies,  including  the  specific  contracts 
covered  by  this  application.  It  is  stated 
that  as  a  part  of  those  renegotiations 
Applicant  and  its  producers  are 
negotiating  contracts  which  are  far  more 
flexible  for  both  parties.  As  an  example 
Applicant  cites  one  provision  resulting 
from  the  reneogtiations  which  allows 
either  party  the  election  to  terminate  the 
contract  if  both  parties  cannot  agree 
periodically  on  terms  and  conditions  for 
continuing  the  contract.  It  is  claimed 
that  another  likely  provision  would 
enable  the  producers  to  sell  gas,  which 
is  currently  in  excess  of  Applicant's 
system  requirements,  to  new  purchasers 
while  continuing  to  sell  base  volumes  to 
Applicant. 

It  is  stated  that  as  an  integral  part  of 
the  overall  effort  to  renegotiate  market 
responsive  contract  terms  it  is 
Applicant's  intent  to  provide  automatic 
abandonment  authority  to  any  of  its 
producer-suppliers  who  mutually  agree 
with  Applicant  to  terminate  sales  of 
OCS  gas  to  Applicant  and  to  seek 
alternative  markets.  It  is  explained  that 
the  blanket  abandonment  authority 
sought  by  Applicant  on  behalf  of  its 
producer-suppliers  would  allow  such 
producer-suppliers,  upon  execution  of  a 
release  agreement,  to  abondon  sales  to 
Applicant  on  a  partial,  temporary  or 
permanent  basis  as  the  parties  mutually 
agree.  It  is  stated  that  the  requested 
authority  would  provide  the  producer- 
suppliers  with  the  ability  to  market 
immediately  gas  released  by  Applicant 
to  other  interested  purchasers. 

In  combination  with  this  blanket 
abandonment  authority  Applicant  also 
requests  authority  to  provide  the 
producer-suppliers  with  a  self- 
implementing  transportation  service  in 
order  to  transport  the  released  gas  to  the 
nearest  onshore  delivery  point. 
Applicant  proposes  to  provide  such 
service  pursuant  to  a  new  rate  schedule. 
Offshore  Producer  Transport  (OPT-1),  to 
any  producer  who  has  executed  with 
Applicant  a  release  agreement  for  a  gas 
purchase  contract  in  the  offshore  Texas 
or  Louisiana  production  area  and  who 
executes  a  transportation  agreement 
with  Applicant  to  transport  the  released 
volume  of  gas. 

It  is  claimed  with  transportation 
services  pursuant  to  Rate  Schedule 
OPT-1  would  be  provided  on  a  best- 


efforts  interruptible  basis  utilizing 
Applicant's  facilities  and/or  capacity 
contracted  for  by  Applicant  in  third- 
party  pipelines.  It  is  claimed  that  third- 
party  facilities  would  be  used  subject  to 
the  owner's  consent  It  is  stated  that 
Applicant  would  receive  the  released 
volumes  at  the  same  receipt  point 
designated  in  the  former  gas  purchase 
contract  and  would  transport  the  gas  to 
an  onshore  point  where  the  released  gas 
would  be  redelivered  for  the  account  of 
the  producer-supplier.  It  is  stated  that 
the  point  of  redelivery  would  be  set 
forth  in  the  transportation  agreement 
between  AppUcant  and  the  producer- 
supplier.  It  is  asserted  that  the  proposed 
services  under  Rate  Schedule  OPT-1  are 
designed  to  meet  the  immediate  needs  of 
Applicant's  producer-suppliers  for  their 
released  gas. 

Applicant  claims  that  when  the 
Commission  terminates  the  proceeding 
•at  Docket  No.  RM8&-1-000  and 
effectuates  new  interstate 
transportation  regulations,  it  would 
evaluate  Rate  Schedule  OPT-1  and 
modify  such  rate  schedule  where 
appropriate. 

Applicant  states  it  would  charge  Rate 
Schedule  OPT-1  shippers  one  of  two 
rates.  It  is  stated  that  the  volumes  of 
released  gas  presently  connected  to  the 
Matagorda  Offshore  Pipeline  System 
(MOPS)  would  be  charged  Applicant's 
MOPS  area  transportation  rate  of  16.10 
cents  per  Mcf  and  that  all  released  gas 
other  than  that  connected  to  MOPS  that 
is  transported  by  Applicant  pursuant  to 
Rate  Schedule  OPT-1  would  be  charged 
a  composite  rate  of  27.58  per  Mcf  based 
on  Applicant's  Gulf  Coast  area  cost  of 
service.  In  addition.  Applicant  proposes 
to  collect  a  Gas  Research  Institute 
charge  of  1.25  cents  per  Mcf  under  Rate 
Schedule  OPT-1.  It  is  claimed  that  the 
term  of  transportation  service  under 
Rate  Schedule  OPT-1  would  be  that 
term  set  forth  in  the  transportation 
agreement  between  Applicant  and  the 
producer-supplier. 

It  is  stated  that  this  proposal  would 
assist  Applicant  in  its  ongoing  efforts  to 
achieve  market  responsive  gas  purchase 
contracts  by  providing  qualified  OCS 
producer-suppliers  with  the  regulatory 
authorizations  to  terminate 
automatically  any  sales  to  Applicant  of 
OCS  NGPA  Sections  102(d).  104,  and  109 
gas  and  to  seek  alternative  markets.  It  is 
claimed  this  proposal  would  result  in 
high-cost  gas  supplies'  being  released 
from  Applicant  on  a  timely  basis,  thus 
relieving  Applicant  and  its  customers  of 
the  burden  of  these  high-cost  supplies. 

Comment  date:  August  12. 1965.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


S12S6 
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4.  Florida  Gas  Transmission  Corporation 

(Doclcel  No.  CP8S-63(M)00| 
}uly  23, 1985. 

Take  notice  that  on  June  21, 1985, 
Florida  Gas  Transmission  Corporation 
(FGT),  P.O.  Box  liaa  Houston.  Texas 
77001.  filed  in  Docket  No.  CP85-63O-000 
a  request  pursuant  to  S  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205]  for  authorizaUon  to  add 
two  new  delivery  points  to  an  existing 
resale  customer.  Central  Florida  Gas 
Corporation  (CFG),  in  Polk  County, 
Florida,  under  the  certificate  issued  in 
Docket  No.  CP82-553-«X)  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

FGT  proposes  to  construct  and  place 
into  operation  a  new  delivery  point  on 
its  18-inch  pipeline  in  Polk  County  to  be 
used  for  industrial  purposes,  it  is  stated. 

FGT  has  estimated  deUveries  at  this 
new  point  to  be  226,124  therms  annually, 
and  cost  of  said  facilities  related  to  the 
delivery  point  at  $113,600. 

FGT  has  also  stated  that  based  upon 
the  current  flow  characteristics  of  its 
system,  the  above  proposed  delivery 
point  could  in  certain  circumstances 
cause  curtailment  to  FGTs  existing 
customers,  but  would  not  affect  its 
ability  to  delivery  gas  to  its  existing 
customers.  FGT  has  noted  that  a  CFG 
letter  evidencing  agreement  to  curtail 
deliveries  to  CFG's  customer(s]  served 
through  the  new  delivery  point,  if 
advised  by  FGT  that  curtailment  was 
necessary  to  protect  existing  customers 
on  FGTs  Sarasota/Avon  Park  lateral. 

FGTs  second  new  delivery  point 
would  be  located  on  its  existing  8-inch 
Sarasota  lateral,  also  in  Polk  County 
with  an  estimated  cost  of  $142,400.  it  is 
stated.  Maximum  delivery  quantities  of 
6-12  million  therms  annually  are 
estimated  to  be  provided  through  the 
delivery  point  for  residential  use.  it  is 
asserted.  FGT  has  also  indicated  that 
construction  of  this  point  would  cause 
no  adverse  impact  on  existing 
customers. 

FGT  has  also  stated  that  gas 
entitlements  would  not  be  increased  in 


order  to  add  the  additional  delivery 
points.  Further,  FGT  indicates  that  the 
cost  of  adding  the  delivery  points  would 
be  100  percent  reimbursed  by  CFG. 

Comment  date:  September  6, 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington,  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 


G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc.  85-18277  Filed  7-31-85;  8:45  am] 
BIUMO  cooc  (riT-OI-H 


Office  of  Healings  and  Appeala 

Cases  Filed  Weeic  of  June  21  Through 
June  28, 1985 

During  the  Week  of  June  21  through 
June  28, 1985,  the  appeals  and 
applications  for  exception  or  other  relief 
Usted  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  I>OE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  D.C.  20585. 

Dated:  July  23, 1985. 
George  B.  Braznay, 

Director.  Office  of  Hearings  and  Appeala. 


iJST  Of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

(WMk  ol  June  21  «reu^  Jun*  26.  iSeSl 


Cm*  No. 


Jun*  25.  laas 


HBMMOe 


HFA-029Q 


TyjMOf 


RaquM*  tor  modHicatton/rasdtson  It  granted:  Tha  January  31.  1983, 
OaoBion  ind  Ordar  asuad  to  Vw  341  Tract  Unt  ol  0»ona»*  (Caae 
No.  OEE-774e)  would  ba  modiAad  by  lonranaang  tti*  datMjraamanl  o« 
kjndt   to   ti*   341    Tract    Unll   from   ttw   ipecial   escrow   account 

Appeal  ol  an  mtormation  raqueal  denial  H  granted  Tlw  June  7.  1965 
Freedom  ot  intarmalion  Request  Oenol  itauad  t>y  the  Onct  at 
Mililary  Apphcatior  wouW  be  re»c»noed  ar>d  Lee  Graham  would 
receive  accase  to  OOE  mformatioo  tegardlrifl  umdertified  ttymg  ob- 
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List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals— Continoed 

(Week  o<  Juna  21  through  Jun*  26.  18651 


Jurw28.  1965 


Juna  28.  1S6S 


Nam*  and  localion  ot  appicant 


GolMtMny  Opwattng  Cwnpany.  Weahington.  DC- 


Ford  Products  Corporation.  Vallay  Cottage,  New  Voik.. 


CaaaNo. 


HRO-0287 


HEE-0158.  HEL-0158 


Typed 


Motion  tor  diicovery  It  granted;  Dmxrmy  mo«*1  be  granted  Io  Gotda- 
barry  Operating  Company  m  connecton  Mih  in  Statomeni  ol  Obiec- 
tons  submtled  n  reaponae  to  a  Proposed  Remedol  Order  smed  lo 
«  (Case  No  HnO-0287) 

Exception  trorr  the  Energy  Conservahon  Program  lor  Consumer  Prod- 
ucts If  granted^  Ford  Products  Corporaton  eiould  reoawa  an  aiicap- 
tion  and  a  temporary  exception  from  the  prwisons  of  0ie  Energy 
Conservation  Program  for  Consumer  Products.  10  CF R  Subciiapter 
0.  Part  430.  whKh  nMXid  penni  the  firm  Io  modty  the  energy 
efficiency  test  procedures  appicatile  lo  water  ttealars. 


Refund  Application  Received 

(Week  of  June  21  through  June  11,  1965] 


Date 

Name  of  refund  proceeding/ 

CaaaNo 

6/24/85 

An»noil/G4K  Gas  Corp _ 

RF139-t1 

6/17/85 

6/20/85 

Amoco/Kentucky _ 

Amoco/Maiytand 

RO21-207 
nO21-205 

6/24/85 

6/24/85 

6/24/85 

6/17/85 

Aminoil/Benchmark  Cvpat  IMs. 
Inc. 

McCarty/Champatgn  Landmark 

Aminoit/Bootheei  LP  GAS  Co 

Amooo/towa 

RF139-13 

RF143-10 
flF13»-12 
R02 1-206 

6/25/85 

6/2S/85 

6/24/85 

Bayou   State/kla/Pacer   Petrole- 
um. 

Bayou  State/lda/Nabonal  Lubri- 
cants. 

McCerty/Waduos  Oil  Co 

RF117-13 
RF1 17-12 
RF143-11 

6/26/85 

6/26/85 

Ammoil/Lane  Foundry 

Aminoil/MiHer  Bros 

Rn3»-14 
RF139-15 

6/27/85 

WaHace-Canb  Oil  Co.  Inc 

RFe9-3 

6/27/85 

APCO/Ralph  B  Green 

RF83-135 

6/27/85 

APCO/BJ.  Brooks  Oil  Co 

RFB3-136k 

6/27/85 

6/27/85 

6/27/85 

6/28/85 

LARCO/Rite  Wasy  Oil  «  Gas  Co  . 

LARCO/CAD  Oil  Co :....„ 

C.C.  rWkxi/U-Gas.  Inc 

Kiesel/Missoun 

RF112-161 
RF1 12-162 
RF148-5 
RF126-1S 

6/26/85 

6/27/85 

Warren     Hokting/BVard     Mmnr 
Sale* 

Arkla  Chan«cal/Ball  Oil  Co  . 

RF169-2 
RF1S3-15 

6/28/85 

McCarty/PauMing  Landmark 

RF143-12 

03/7/85 

6/17/85 

Hendels/Okl       Saybrook       Car 

Wash. 
BeWdge/lowa 

RF79-20 
RaA-210 

6/17/85 

6/25/85 

Nordstrom/ Iowa 

GuH/Ralph  Pntts  &  Sons. 

RQ22-211 
RF4O-3037 

6/24/85 

Pak)  Pinto/Montana 

RO5-201 

6/24/85 

6/24/86 

BeMndge/Montana _ „ 

Amoco/ Montana. _ 

Ra8-202 
RO21-203 
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Implementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals,  DOE. 

ACTION:  Notice  of  implementation  of 
special  refund  procedures. 

summary:  The  Office  of  Hearings  arid 
Appeals  of  the  Department  of  Energy 
has  adopted  the  appropriate  procedures 
to  be  followed  in  refunding  $5,179,933.84 
in  consent  order  funds  to  members  of 
the  public.  This  money  is  being  held  in 
escrow  following  the  settlement  of 
enforcement  proceedings  brought  by  the 
Economic  Regulatory  Administration  of 
the  Department  of  Energy  involving  the 
six  Firms  named  below.  The  business 
operations  of  these  firms  included  sales 


of  natural  gas  liquids  and  petroleum 
products. 

DATE  AND  ADDRESS:  Applications  for 
Refund  must  be  filed  within  90  days  of 
publication  of  this  notice  in  the  Federal 
Register  and  should  be  addressed  to  the 
Office  of  Hearings  and  Appeals, 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  D.C.  20585.  All  comments 
should  conspicuously  display  a 
reference  to  case  numbers  HEF-0179,  ei 
al 

FOR  FURTHER  INFORMATION  CONTACT: 

Virginia  A.  Lipton.  Assistant  Director, 
Office  of  Hearings  and  Appeals,  1000 
Independence  Avenue,  SW., 
Washington,  D.C.  20585,  (202)  252-2400. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  §  205.282(b)  of  the 
procedural  regulations  of  the 
Department  of  Energy,  10  CFR 
205.282(b),  notice  is  hereby  given  of  the 
issuance  of  the  Decision  and  Order  set 
out  below.  The  Decision  and  Order 
relates  to  consent  orders  entered  into  by 
the  DOE  and  the  six  firms  set  out  in 
Appendix  below. 

The  Decision  and  Order  sets  forth  the 
procedures  and  standards  that  the  DOE 
has  formulated  to  distribute  the  contents 
of  escrow  accounts  funded  by  these 
firms  pursuant  to  the  consent  orders. 
The  DOE  has  decided  that  Applications 
for  Refund  should  now  be  accepted  from 
firms  and  individuals  that  purchased 
covered  products  from  any  of  the  six 
named  firms  during  the  relevant  consent 
order  period  set  forth  in  the  Appendix. 
The  Decision  and  Order  provides  that  in 
order  to  receive  a  portion  of  the 
settlement  funds  provided  by  five  of  the 
six  consent  order  firms,  a  claimant  must 
furnish  the  DOE  with  evidence  that  it 
was  injured  by  the  allegedly  unlawful 
prices  for  covered  products  charged  by 
the  relevant  consent  order  firm.  This 
evidence  should  include  specific 
documentation  concerning  the  date, 
price  and  volume  of  product  purchased, 
indicate  whether  the  increased  costs 
were  absorbed  by  the  claimant  or 
passed  through  to  other  purchasers,  and 
state  the  extent  of  any  injury  alleged  to 


have  been  suffered.  However,  the 
Decision  indicates  that  no  separate, 
detailed  showing  of  injury  will  be 
required  of  end-users  of  the  relevant 
product,  or  of  firms  which  file  refund 
claims  in  amounts  of  $5,000  or  less  from 
any  single  consent  order  fund. 
According  to  the  Decision  and  Order, 
the  amount  of  the  refund  will  generally 
be  a  pro  rata  share  of  the  fund  made 
available  by  the  consent  order  firm.  The 
Decision  further  points  out  that  the 
consent  order  entered  into  by  one  firm. 
Tiger  Oil  Company,  settled  a  DOE 
allegation  that  the  firm  failed  to  supply 
four  of  its  customers  with  the  amount  of 
motor  gasoline  to  which  they  were 
entitled  under  DOE  regulations.  The 
Tiger  settlement  fund  with  respect  to 
this  allegation  totaled  $4,000.  Four  retail 
motor  gasoline  outlets  were  identified  in 
DOE  audit  files  as  not  having  received 
appropriate  allocations  of  motor 
gasoline  from  Tiger.  Accordingly,  the 
DOE  decided  that  each  of  these  firms 
should  receive  a  refund  of  $1,000  plus 
interest. 

Applications  for  refund  must  be  filed 
within  90  days  of  publication  of  this 
notice  in  the  Federal  Regular,  and 
should  be  sent  to  the  address  set  forth  at 
the  beginning  of  this  notice.  Refund 
applicants  should  file  two  copies  of  their 
submission.  All  applications  received  in 
this  proceeding  will  be  available  for 
pubUc  inspection  between  the  hours  of 
1:00  to  5:00  p.m.,  Monday  through 
Friday,  except  federal  holidays,  in  the 
Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals,  located  in  Room 
lE-234, 1000  Independence  Avenue, 
SW..  Washington,  D.C.  20585. 

Dated:  July  24, 1985. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

Decision  and  Order  of  the  Department  of 
Energy 

Special  Refund  Procedures 
)uiy  24. 1985. 

Naqies  of  Cases:  Thompson  Oil 
Company,  et  al. 
Date  of  Filing:  October  31, 1983. 
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Case  Numbers:  HEF-OT79.  et  al. 

Under  the  procedural  regulations  of 
the  Department  of  Energy,  the  Economic 
Regulatory  Administration  (ERA)  may 
request  that  the  Office  of  Hearings  and 
Appeals  formulate  and  implement 
special  procedures  to  make  refunds,  in 
order  to  remedy  the  effects  of  alleged 
violations  of  the  DOE  regulations.  See  10 
CFR  Part  205.  Subpart  V. 

In  accordance  with  these  regulatory 
provisions,  the  ERA  filed  a  Petition  for 
the  Implementation  of  Special  Refund 
Proceedings  in  connection  with  consent 
orders  entered  into  with  the  six  firms  set 
forth  in  the  exhibits  to  the  Appendix  to 
this  Decision  and  Order.  An  audit  of  the 
records  of  those  firms  revealed  possible 
pricing  violations  with  respect  to  their 
sales  of  natural  gas  Hquids  (NGLs), 
natural  gas  liquid  products  (NGLPs),  and 
refined  petroleum  products  during  Uie 
periods  indicated  in  the  exhibits.'  In 
order  to  settle  all  claims  and  disputes 
with  the  EKDE  regarding  their  sales  of 
these  products  during  their  respective 
audit  periods,  the  firms  entered  into 
consent  orders.  The  exhibits  to  the 
Appendix  indicate  the  amount  of  money 
provided  to  the  DOE  by  each  firm.  The 
total  amount  of  funds  made  available  by 
those  firms  that  is  subject  to  distribution 
in  this  proceeding  is  $5,179,933.84. 

L  lurisdictioQ  and  Authority  To  Fashion 
Refund  Procadures 

The  procedural  regulations  of  the  DOE 
set  forth  general  guidelines  by  which  the 
Office  of  Hearings  and  Appeals  may 
formulate  and  implement  a  plan  of 
distribution  for  funds  received  as  a 
result  of  an  enforcement  proceeding.  10 
CFR  Part  205,  Subpart  V.  The  Subpart  V 
process  may  be  used  in  situations  where 
the  DOE  is  unable  to  readily  identify 
persons  who  may  have  been  injured  as  a 
result  of  alleged  regulatory  violations 
resolved  by  a  EKDE  consent  order  or 
remedial  order  or  where  the  DOE  is 
unable  to  readily  ascertain  the  amount 
of  each  person's  injuries.  For  a  more 
detailed  discussion  of  Subpart  V  and  the 
authority  of  the  Office  of  Hearings  and 
Appeals  to  fashion  procedures  to 
distribute  refunds  obtained  as  part  of 
settlement  agreements,  see  Office  of 
Enforcement,  9  DOE  1  82.553  (1982): 
Office  of  Enforcement,  9  DOE  |  82,508 
(1981):  Office  of  Enforcement.  8  DOE  \ 
82,597  (1981). 

On  May  21. 1985.  the  Office  of 
Hearings  and  Appeals  issued  a 
Proposed  Decision  and  Order  in  which 
we  tentatively  concluded  that  the 
implementation  of  Subpart  V 
proceedings  was  appropriate  with 


'  NGLPf  include  propane,  butane,  and  natural 
gasoline. 


respect  to  the  six  consent  order  firms 
named  in  the  exhibits  to  the  Appendix 
to  this  Decision.  Thompson  Oil  Co..  no. 
HEF-0179  (May  21, 1985)  (proposed 
decision).  We  pointed  out  that  a  Subpart 
V  proceeding  is  an  appropriate 
mechanism  for  distributing  the  available 
funds,  because  there  is  a  significant 
degree  of  difficulty  in  identifying  and 
locating  the  persons  who  were  injured 
by  the  alleged  overcharges.  Further,  as  a 
result  of  decontrol  of  petroleum 
products,  price  rollbacks  are  no  longer 
an  effective  means  of  refunding  money 
to  purchasers  who  were  overcharged  in 
the  past.  See  Exec.  Order  No.  12287,  46 
FR  9909  (January  30, 1981).  We  have 
received  no  objections  to  our  proposal 
to  establish  special  refund  procedures 
with  respect  to  the  funds  provided  by 
the  six  consent  order  firms,  and  find  that 
it  is  appropriate  to  institute  such 
procedures  in  this  instance.  Accordingly, 
the  ERA  Petition  will  be  granted. 

II.  PropoMd  Refund  Procedures 

In  the  May  21  Proposed  Order,  we 
stated  that  insofar  as  possible,  the 
$5,180,000  in  consent  order  funds  should 
be  distributed  to  direct  and  indirect 
customers  of  the  consent  order  firms 
named  in  the  exhibits.  As  shown  in  the 
exhibits  to  the  Appendix,  the  operations 
of  the  six  consent  order  firms  involved 
in  this  proceeding  included  refining, 
reselling  and  retailing  of  petroleum 
products,  NGLs  and  NGLPs.  We  stated 
that  it  was  therefore  likely  that 
customers  of  these  firms,  and  thus  the 
potential  refund  applicants  in  this 
proceeding,  would  themselves  be 
engaged  in  a  variety  of  business 
operations.  For  example,  potential 
refund  applicants  might  be  resellers, 
retailers,  end-users  engaged  in 
businesses  unrelated  to  the  petroletmi 
industry,  or  ultimate  consumers  that 
purchased  petroleum  products  for 
personal  use.  In  view  of  the  wide  variety 
of  potential  refund  claimants  from 
which  we  expect  to  receive  applications 
in  this  proceeding,  we  stated  that 
different  showings  would  be  required, 
depending  on  an  individual  applicant's 
business  operations,  the  type  of  product 
purchased  and  the  use  of  the  product. 

A.  Calculation  of  Allocable  Shares 

In  the  May  21  Proposed  Order,  we 
considered  the  proper  method  for 
allocating  among  refund  applicants  the 
consent  order  funds  provided  by  each 
firm.  With  respect  to  applications  based 
on  claims  of  aHeged  overcharges,  we 
pointed  out  that  it  might  be  difficult  for 
claimants  to  measure  precisely  the 
extent  of  an  alleged  overcharge.  We 
therefore  tentatively  decided  to 
generally  follow  a  volumetric  approach 


to  determine  the  allocable  share  to 
which  a^^pplicant  will  be  entitled. 
Office  'of%)ecial  Counsel,  9  DOE 
\  82,545  (1982).  We  stated  that  such  an 
approach  would  permit  a  claimant  to  be 
eligible  to  receive  a  pro  rata  share  of  the 
individual  consent  order  fund  made 
available  by  the  relevant  consent  order 
firm  listed  in  the  Appendix.  However, 
we  also  recognized  that  the  impact  of  a 
firm's  pricing  practices  on  an  individual 
purchaser  could  have  been  greater,  and 
stated  that  any  purchaser  would 
therefore  be  allowed  to  file  a  refund 
application  based  on  a  claim  that  it 
suffered  a  disproportionate  share  of  the 
alleged  overcharges.  See,  e.g.,  Amtel, 
Inc.,  12  DOE  1  85,073  at  88,233-34  (1984); 
Sid  Richardson  Carbon  and  Gasoline 
Co./Siouxland  Propane  Co.,  12  DOE 
1  85.054  at  88.164  (1984).  In  the  absence 
of  a  showing  by  a  claimant  of  a 
disproportionate  impact,  we  proposed 
that  the  refund  pool  made  available  by 
each  consent  order  firm,  other  than 
Tiger  Oil  Company  (Tiger),  be  allocated 
as  follows.  We  indicated  that  we  would 
multiply  the  number  of  gallons  of 
product  purchased  by  a  qualified 
applicant  by  the  volumetric  factor.  The 
volumetric  factor  is  calculated  by 
dividing  the  total  amount  of  the  fund 
provided  by  the  relevant  consent  order 
firm  by  the  total  sales  in  gallons  of  all 
products  covered  by  the  consent  order. 
Successful  claimants  would  also  receive 
a  pro  rata  share  of  any  interest  accrued 
on  the  consent  order  funds  made 
available  by  the  relevant  consent  order 
firm.  We  found  that  this  volumetric 
approach  would  enable  us  to  arrive  at 
an  appropriate  allocable  share  for  most 
individual  refund  applicants.  The 
volumetric  amount  for  each  consent 
order  firm,  except  Tiger,  is  indicated  in 
the  Appendix. 

With  respect  to  Tiger,  we  noted  that 
the  consent  order  pertained  to  alleged 
violations  concerning  the  firm's 
allocation  of  motor  gasoline  to  four  of  its 
base  period  customers.  See  Appendix, 
Exhibit  2.  That  is.  the  consent  order 
settled  DOE  claims  that  Tiger  failed  to 
supply  these  four  customers  with  the 
amount  of  allocated  product  to  which 
they  were  entitled  under  DOE 
regulations.  The  fund  provided  by  Tiger 
in  connection  with  these  alleged 
violations  is  $4,000.*  According  to  the 
Tiger  audit  files  we  examined,  these  four 
customers  appear  to  be  independently- 
owned  or  operated  motor  gasoline  retail 
outlets.  In  view  of  the  relatively  small 


'The  consent  order  also  settled  a  separate 
alleged  allocation  violation,  pursuant  to  tvhich  Tfger 
made  a  direct  refund  of  S4.200  to  the  lessee  of  a  fifth 
retail  gasoline  outlet. 


amount  of  consent  order  funds  made 
available  in  connection  with  this  alleged 
violation,  and  since  those  customers 
that  allegedly  did  not  receive  an 
appropriate  allocation  of  motor  gasoline 
have  been  identified  in  ERA  audit 
papers,  we  proposed  that  the  $4,000  in 
Tiger  consent  order  funds,  plus  accured 
interest,  be  divided  equally  among  the 
four  named  retail  outlets.  However,  if 
one  of  these  firms  could  show  a 
likelihood  that  it  experienced  a 
disproportionate  impact  resulting  from 
the  alleged  allocation  violation,  we 
stated  that  we  would  adjust  the 
disbursement  of  the  funds  accordingly. 
Of  course,  in  order  to  receive  a  refund, 
each  of  these  firms  will  be  required  to 
file  an  Application  for  Refund  with  the 
Office  of  Hearings  and  Appeals.* 

In  the  Proposed  Order  we  also  stated 
that  in  accordance  with  our  normal 
procedures,  we  would  continue  to 
evaluate  refund  applications  based  on 
allocation  violations  filed  with  respect 
to  funds  made  available  by  the  other 
consent  order  firms  named  in  the 
Appendix  by  referring  to  standards  such 
as  those  set  forth  in  OKC  Corp./Town  &■ 
County  Markets,  Inc..  12  DOE  fl  85.094 
(1984),  and  Aztex  Energy  Co.,  12  DOE 
1  85,116  (1984). 

B.  Proof  of  Injury 

We  also  tentatively  determined  in  the 
May  21  Proposed  Order  that  in  order  to 
be  eligible  to  receive  all  of  a  portion  of 
its  allocable  share,  an  applicant 
claiming  alleged  overchanges  must 
establish  that  it  was  injured  as  a  result 
of  its  purchases  from  the  consent  order 
firm.  While  there  are  a  variety  of  ways 
in  which  a  showing  of  injury  may  be 
made,  we  proposed  that  applicants  that 
are  resellers  or  retailers  show  not  only 
that  they  had  banks  of  unrecovered 
costs,  but  also  provide  evidence  that 
they  did  not  pass  through  to  their  own 
customers  the  additional  costs 
associated  with  the  alleged  overcharges. 
Such  applicants  might  establish  that 
they  absorbed  the  alleged  overchanges 
by  showing,  for  example,  that  due  to 
market  conditions  they  could  not  pass 
through  the  additional  costs.  Office  of 
Enforcement.  10  DOE  1185,056  (1983); 
Office  of  Enforcement.  10  DOE  U  85,029 
(1982):  Office  of  Enforcement.  9  DOE 
1182.508(1981). 

We  further  proposed  that  a  detailed 
showing  of  injury  not  be  required  of 
applicants  that  are  ultimate  consumers. 
However,  with  respect  to  consumer 
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*  The  copy  of  our  Proposed  Order  sent  lo  one 
Tiger  customer,  Reesmnn'i  Dairy,  was  returned  a* 
undeliverable.  Since  we  have  been  unable  to  locale 
the  firm,  we  cannot  provide  it  wihl  a  copy  of  our 
present  Order. 


claimants,  we  stated  that  the 
opportunity  to  make  this  less-detailed 
showing  would  be  limited  to  those 
applicants  that  purchased  product  for 
their  own  personal  use  and  to  those 
whose  business  operations  were  not 
subject  to  DOE  regulation.  It  is  evident 
that  applicants  that  purchased  product 
for  their  own  use  would  have  had  n(^ 
opportunity  to  pass  through  additional 
costs  associated  with  alleged 
overcharges.  With  respect  to  applicants 
that  were  consumers  of  covered  product 
in  connection  with  a  business  which 
was  not  subject  to  DOE  regulation,  we 
have  a  business  which  was  not  subject 
to  DOE  regulation,  we  have  indicated  on 
several  occasions  that  it  would  be 
beyond  the  scope  of  a  Subpart  V 
proceeding  to  analyze  the  impact  of 
increased  costs  of  petroleum  products 
on  the  final  prices  of  these  types  of 
businesses.  E.g.,  Texas  Oil  &  Gas  Corp.. 
12  DOE  185.069  (1984).  Therefore,  we 
proposed  that  these  types  of  consumer 
apphcants  need  only  demonstrate  that 
they  purchased  a  specific  quantity  of 
product  that  was  sold  by  one  or  more  of 
the  named  consent  order  firms  during 
the  relevant  time  period. 

On  the  other  hand,  we  pointed  out 
that  refund  applicants  whose  business 
operations  were  subject  to  the  E)OE 
regulatory  program  and  which 
purchased  petroleum  products 
consumed  as  fuel  or  as  raw  material  will 
not  be  considered  as  consumers  for 
purposes  of  the  showing  of  injury.  Since 
we  are  better  able  to  analyze  the  impact 
of  increased  costs  of  petroleum  products 
on  their  operations,  we  indicated  that 
these  applicants  would  be  expected  to 
demonstrate  injury. 

Further,  we  pointed  out  that  a 
separate,  detailed  showing  of  injury 
might  be  complicated  and  burdensome 
for  reseller  firms  that  purchased 
relatively  small  amounts  of  covered 
product,  and  that  are  therefore  claiming 
smaller  refunds.  For  example,  such  firms 
may  have  limited  accounting  and  data- 
retrieval  capabilities  and  may  therefore 
be  unable  to  produce  the  records 
necessary  to  prove  the  existence  of 
banks  of  unrecovered  costs,  or  that  they 
did  not  pass  on  the  alleged  overcharges 
to  their  own  customers.  Further,  with 
respect  to  smaller  refund  claims,  we 
stated  that  the  costs  incident  to 
applications  setting  forth  a  detailed 
demonstration  of  injury  may  outweigh 
the  benefits  which  might  be  obtained  by 
receiving  this  additional,  detailed  data. 
For  example,  the  high  cost  of  retrieving 
detailed  data  demonstrating  injury 
might  totally  deter  firms  from  filing 
smaller  refund  claims.  Moreover,  the 
small  claims  procedure  permits  the 


Office  of  Hearings  and  Appeals  to  use 
its  own  resources  more  efficiently. 
Peoples  Energy  Corp.,  12  DOEt85.129 
(1984).  Therefore,  we  proposed  that  any 
applicant  claiming  a  refund  of  $5,000  or 
less  from  any  single  consent  order  firm 
identified  in  the  exhibits  to  the 
Appendix  need  not  make  a  separate, 
detailed  showing  of  injury  in  order  to  be 
eligible  to  receive  a  refund.  We  stated 
that  such  an  applicant  would  only  be 
required  to  submit  proof  of  the  amount 
of  product  purchased  during  the  consent 
order  period. 

We  sent  a  copy  of  our  Proposed  Order 
to  numerous  potential  refund  claimants. 
Many  of  these  potential  claimants  were 
listed  in  ERA  audit  files  as  purchasers  of 
the  consent  order  firms.  We  informed 
these  purchasers  that  they  could  submit 
comments  on  the  proposed  refund 
mechanism.  We  further  published  a 
notice  in  the  Federal  Register  seeking 
comments  regarding  the  proposed 
refund  mechanism.  50  FR  24307  (June  10. 
1985).  We  provided  a  30  day  period  in 
which  comments  could  be  submitted. 
That  period  has  now  elapsed,  and  we 
are  now  ready  to  consider  final  refund 
procedures  with  respect  to  the  six 
consent  order  funds  described  in  the 
Appendix. 

III.  Application  for  Refund  Prooedur— 

We  received  no  comments  regarding 
the  overall  first-stage  procedures 
tentatively  adopted  in  our  May  21 
Proposed  Order.  *  We  have  reviwed  the 
proposed  procedures  and  find  that  they 
are  well-suited  to  their  propose  of 
enabling  us  to  identify  injured  persons 
and  disburse  appropriate  refunds  to 
them.  Accordingly,  the  proposed 
procedures  will  be  adopted  as  final 
procedures  with  respect  to  the  six 
consent  order  firms  named  in  the 
Appendix  to  this  determination. 

Applications  for  Refund  will  now  be 
accepted  from  parties  that  purchased 


*  As  part  of  its  comroenla  regarding  potential 
second-stage  proceedings,  the  State  of  New  Meuco 
points  out  that  the  Stale's  highway  department  has 
been  identified  as  a  direct  pnrchaser  from  Navajo 
Refinery  Company.  Case  No.  HEF-0217.  Exhibit  4. 
The  Slate  requests  that  the  highway  department  be 
considered  eligible  to  receive  a  refund  in  the  first 
stage  of  our  Navajo  refund  proceeding.  We  have 
generally  adopted  the  approach  that  a  state  that 
made  purchases  of  product  sold  by  a  consent  order 
firm  is  eligible  to  participate  in  the  first  stage  of  a 
refund  proceeding,  along  with  other  purfaaaes.  E,g.. 
Standard  Oil  Co.  (Indiana  I /State  of  Michigan 
Atlonery^  General.  11  IX)E  f85.039  (1983).  Therefore, 
upon  submitting  appropriate  data  as  ouUined  in  the 
present  delermuuition.  including  venficalion  of  the 
types  of  products  purchased  and  the  number  of 
gallons  purchased  by  the  State's  highway 
department,  the  State's  refund  application  will  be 
considered  in  the  first  stage  of  the  Navajo  refund 
proceeding,  along  with  applications  of  olh4>r 
purchasers  of  Navajo  product. 
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petroleum  products  sold  to  them  either 
directly  or  indirectly  by  any  named 
consent  order  firm  during  the  relevant 
consent  order  period.  Applications  must 
be  filed  within  90  days  after  publication 
of  this  Decision  and  Order  in  the  Federal 
Register.  See  10  CFR  §  205.283.  An 
application  must  be  in  writing,  signed  by 
the  applicant,  and  specify  the  same  and 
case  number  of  the  consent  order  firm  to 
which  it  pertains. 

All  applicatations  for  refund  must  be 
filed  in  duplicate.  A  copy  of  each 
applicataion  will  be  available  for  public 
inspection  in  the  Public  Docket  Room  of 
the  Office  of  Hearings  and  Appeals. 
Room  lE-234. 1000  Independence 
Avenue,  SW.,  Washington.  D.C.  Any 
applicant  that  believes  that  its 
application  contents  confidential 
information  must  so  indicate  on  the  first 
page  of  its  application  and  submit  two 
additional  copies  of  its  application  from 
which  the  information  which  the 
applicant  claims  is  confidential  has  been 
deleted,  together  with  a  statement 
specifying  why  any  such  information  is 
privileged  or  confidential.  Each 
application  must  indicate  whether  the 
applicant  or  any  person  acting  on  its 
instructions  has  filed  or  intends  to  file 
any  other  application  or  claim  of 
whatever  nature  regarding  the  matters 
at  issue  in  the  underlying  enforcement 
proceeding.  Each  application  must  also 
include  the  following  statement:  I  swear 
(or  affirm)  that  the  information 
submitted  is  true  and  accurate  to  the 
best  of  my  knowledge  and  belief.  See  10 
CFR  S  205.283(c);  18  U.S.C.  S  1001.  In 
addition,  the  applicant  should  furnish  us 
with  the  name,  title  and  telephone 
number  of  a  person  who  may  be 
contacted  by  the  OHA  for  additional 
information  concerning  the  application. 
All  applications  should  be  sent  to: 
Office  of  Hearings  and  Appeals. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington.  D.C.  20585.  All  applications 
for  refund  received  within  the  time  limit 
specified  will  be  processed  pursuant  to 
10  CFR  S  205.284  and  the  procedures  set 
forth  in  this  Decision  and  Order. 

Claimants  applying  for  refunds  from 
more  than  one  consent  order  fund 
involved  in  this  proceeding  shall  submit 
a  separate  application  for  each  fund 
from  which  they  are  requesting  a  refund. 
The  following  subjects  should  be 
covered  in  each  application: 

A.  Each  applicant  should  provide  data 
establishing  the  volumes  of  product  that 
it  purchased  which  were  sold  by  a 
named  consent  order  firm  and  the  dales 
of  those  purchases.  The  applicant  should 
indicate  the  types  of  business  records 
currently  in  existence  from  which  the 


figures  were  derived.  If  the  applicant 
was  a  purchaser  of  NGLs  or  NGLPs,  it 
should  also  indicatae  the  gas  plant  from 
which  the  product  originated.  However, 
if  this  latter  data  is  unavailable,  the 
applicant  shall  explain  why  it  is  unable 
to  retrieve  this  information.  If  the 
product  was  not  purchased  directly  from 
a  consent  order  firm,  the  applicant 
should  state  the  manner  in  which  it 
determined  that  the  product  originated 
from  a  consent  order  firm. 

B.  Each  applicant  should  specify  the 
type  of  business  it  operated,  including 
how  it  used  the  products) — e.g.,  whether 
it  was  a  reseller,  a  refiner  using  the 
products  in  its  own  operations,  or  an 
ultimate  consumer. 

C.  If  the  applicant  is  a  reseller  or 
refiner  that  wishes  to  claim  a  refund  in 
excess  of  $5,000  from  a  single  consent 
order  fund,  it  must  also  provide  the 
following  information: 

(i)  The  applicant  shall  state  whether  it 
maintained  banks  of  unrecouped 
product  cost  increases  from  the  date  of 
the  alleged  violation  until  the  product 
was  decontrolled,  and  if  so.  furnish 
OHA  with  quarterly  bank  calculations. 
If  a  claimant  is  unable  to  develop  bank 
data,  it  may  submit  other  persuasive 
evidence  that  it  was  unable  to  pass 
through  the  alleged  overcharges.  An 
applicant  whose  refund  claim  is  based 
on  NGL  or  NGLP  purchases  shall  submit 
evidence  of  the  quarterly  prices  it  paid 
during  the  applicable  periods  for  the 
products  for  which  it  is  claiming  a 
refund  and  locations  of  such  purchases. 

(ii)  The  applicant  shall  provide 
sufficient  corporate  information  to 
identify  its  parent  corporation,  the 
corporation  selling  or  processing  the 
product,  and  the  corporation  actually 
purchasing  the  product,  and  describe 
their  corporate  relationship. 

(iii)  The  applicant  shall  state  whether 
it  or  any  of  its  affiliates  failed  any  other 
applications  for  refund  in  which  it  has 
referred  to  its  banks  to  demonstrate 
injury. 

D.  The  applicant  should  report 
whether  it  is  or  has  been  involved  as  a 
party  in  any  DOE  or  private  Section  210 
enforcement  actions.  If  these  actions 
have  terminated,  the  applicant  should 
furnish  a  copy  of  any  final  order  issued 
in  the  matter.  If  the  action  is  ongoing, 
the  applicant  should  briefly  describe  the 
action  and  its  current  status.  Of  course, 
the  applicant  is  under  a  continuing 
obligation  to  keep  the  OHA  informed  of 
any  change  in  status  during  the 
pendency  of  its  application  for  refund. 
See  10  CFR  205.9(d). 

We  will  also  establish  a  minimum 
amount  of  $15  for  first  stage  refund 
claims.  We  have  found  through  our 


experien9e  in  prior  refund  cases  that  the 
cost  of  processing  claims  in  whi£h 
refunds  of  less  than  $15  are  sought 
outweighs  the  modest  benefits  of 
restitution  in  those  situations.  See.  e.g.. 
Uban  Oil  Co..  9  DOE  |  82.541  at  85.225 
(1982).  See  also  10  CFR  205.286(b). 
Successful  applicants  will  also  receive  a 
pro  rata  portion  of  any  interest  accrued 
on  the  relevant  consent  order  fund. 

IV.  Second  Stage  Refund  Procedures 

As  a  final  matter,  in  the  Proposed 
Order  we  stated  that  we  would  consider 
at  a  future  date  the  appropriate 
disposition  of  any  funds  remaining  after 
refunds  to  all  successful  purchasers 
have  been  effected.  Several  states  filed 
comments  regarding  the  Proposed  Order 
and  have  suggested  methods  for 
distributing  any  funds  remaining  after 
refunds  to  identifiable  purchasers  have 
been  completed. 'These  comments 
generally  advocate  that  state 
governments,  rather  than  the  United 
States  Treasury,  are  the  appropriate 
recipients  of  these  funds.  In  several 
refund  proceedings,  we  have  adopted 
just  such  an  approach.  E.g..  Belridge  Oil 
Co..  11  DOE  H  85,197  (1983):  Palo  Pinto 
Oil  &  Gas.  11  DOE  H  85,034  (1983). 
However,  it  is  the  DOE's  position 
currently  that  legislative  guidance 
should  be  sought  from  the  Congress  on 
the  question  of  ultimate  disposition  of 
second-stage  consent  order  funds, 
provided  the  impact  of  the  alleged 
overcharges  was  national  rather  than 
local  or  regional  in  scope.  In  any  case,  it 
would  be  premature  at  this  time  to  reach 
a  determination  regarding  disbursement 
of  second  stage  refund  monies,  since  we 
cannpt  foresee  the  size  of  the  pool 
available  for  refund  after  all  meritorious 
refund  claims  of  purchasers  have  been 
satisfied.  Consequently,  we  will  not 
adopt  the  states'  suggestion  at  this  time. 

It  is  therefore  ordered  that:  (1) 
Applications  for  refunds  from  the  funds 
remitted  to  the  Department  of  Energy  by 
the  consent  order  firms  listed  in  the 
Appendix  to  this  Decision  and  Order 
may  now  be  filed. 

(2)  All  applications  must  be  filed  no 
later  than  90  days  after  publication  of 
this  Decision  and  Order  in  the  Federal 
Register. 

Dated:  July  24. 1985. 
George  B.  Breznay, 
Director.  Office  of  Hearings  and  Appeals. 


'The  states  that  filed  comments  regarding  the 
Thompson  Proposed  Order  are:  Arkansas. 
Delaware.  Kansas.  Iowa,  Lx>uisiana,  North  Dakota. 
Rhode  Island.  West  Virginia.  New  Mexico.  Texas 
and  California. 
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Decision  and  Order,  Thompson  Oil 
Company,  Inc.,  et  al. 

Appendix 

Case  Names 

Firm  and  Case  No. 

-Thompson  Oil  Company.  Inc. — HEF-0179 
Tiger  Oil  Company — HEF-0180 
United  Oil  Company— HEF-0186 
Navajo  Refining  Company— HEF-021 7 
Pelrolane-Lomita  Gasoline  Company 
Petrolane  Incorporated— HEF-02e9 
Plateau.  Inc.— MEF-0272 

Index  to  Exhibits 

Exhibit  and  Firm 

1 — Thompson  Oil  Company.  Inc. 

2— Tiger  Oil  Company 

3 — United  Oil  Company 

4 — Navajo  Refining  Company 

5 — Petrolane-Lomita  Gasoline  Company 

Petrolane  Incorporated 
6 — Plateau,  Inc. 

Exhibit  1 

Name  of  Consent  Order  Firm:  Thompson  Oil 
Company.  Inc.  Purcellville,  VA  22132 

Type  of  Operation:  Reseller/retailer  of  motor 
gasoline 

Consent  Order  Case  Numbers: 
ERA:  N00H0O189 
OH  A:  HEF-0179 

Consent  Order  Period:  May  1. 1979-April  30. 
1980 

Consent  Order  F'und:  $47,908.26 

Alleged  Overcharges; 
Motor  Gasoline:  $171,446.89 

Cnlions  Sold: 
Motor  Gasoline:  Annual  Sales  Estimate — 
6.400.000 

Per  Gallon  Refund  Amount:  $.007486 

Identified  Purchasers:  On  March  7. 1983,  the 
Economic  Regulatory  Administration  of 
the  Department  of  Energy  tentatively 
determined  that  the  amounts  of  alleged 
overcharges  that  may  have  been 
experienced  by  some  individual 
Thompson  purchasers  were  as  follows: 


Purc^ttser  name  and  address 


Dick  Ballanger  (Catxn  Store),  Warrenton.  VA 
^2185  

Bay  Ed«ian]s  Enter .  Warrenton.  VA  22t«is -... 

J  R  Croson's  Shell.  Warrentoa  VA  22185 

A-1  Country  Store.  Warrenton  VA  22185 

Slokiey's  Store;  PuroeWville,  VA  22132 

Pickers  Store.  Pv»-cellville,  VA  22132 

LeesOurg  Shell  King  S  Fairlax  St.  Leesburg. 
VA  22075  

Waters  Grocery.  Ranson.  WV  25438 

Jackson's  Grocery.  Summit  Poml.  WV  25446 

Bridges  Shell  Purcellville.  VA  22132 

White  Shell.  Warrenton.  VA  22185 

Circle  Service  Station.  Hanson.  WV  25438 

Company-Owned  Stations 

Total  Escrow 


Alteged 
oveicnaige 


S2.99661 
333  15 
2,596  82 
58247 
56594 
53887 

3.764  54 
85  33 

1,07913 
4.18537 
8.158  73 
6.570.76 
16.440  54 


47.908  26 


Exhibit  2 

Name  of  Consent  Order  Firm:  Tiger  Oil 
Company,  Yakima.  WA  98901 

Type  of  Operation:  Wholesale  purchaser- 
reseller  of  refined  petroleum  products 


Consent  Order  Case  Numbers; 
ERA:  OOOH00428 
OHA:  HEF-0180 
Consent  Order  Period;  March  1. 1979- 

December  31, 1979 
Consent  Order  Fund*:  S4.000 
Type  of  Alleged  Violation:  Misatlocation  of 

motor  gasoline 
Identified  Purchasers: 

1.  Hy's  Service.  1219  West  Lincoln.  Yakima^^ 
WA  98902  ^ 

2.  Wenas  Feed  &  Supply.  Rf.  3.  Box  3290. 
Selah,  WA  98942 

3.  Reesman's  Dairy,  11  S  "B"  Street 
Toppenish,  WA  9B948 

4.  Collins  Ser\ice.  519  S.  Ist,  Selah.  WA 
98942 

Comments:  The  consent  order  also  settled 
a  separate  alleged  allocation  violation, 
pursuant  to  which  Tiger  made  a  direct  refund 
of  $4,200  to  the  lessee  of  a  Tiger  motor 
gasoline  retail  outlet.  Consequently,  of  the 
$8,200  remitted  by  the  firm.  $4,000  "is  available 
for  disbursement  in  this  proceeding. 

Exhibit  3 

Name  of  Consent  Order  Firm;  United  Oil 

Company.  Hillside,  NJ  0720S 
Type  of  Operation:  Reseller/retailer  of 

refined  petroleum  products 
Consent  Order  Case  Numbers; 
Bankruptcy  No.:  B-78-01868 
OHA:  HEF-0186 
Consent  Order  Period:  November  l,  1973- 

March  31, 1974 
Consent  Order  Fund:  $28,025.58* 
Alleged  Overcharges:  $182,817 
Product  Covered  by  Consent  Order  Fiind:  No 

2  Oil 
Gallons  Sold: 
Consent  Order  Period  Estimate:  1,044.680 
Annual  Sales  Estimate:  2.507.232 
Per  Gallon  Refund  Amount:  $.026827 
Identified  Purchasers: 

1.  A.  Tarricone,  Inc.,  1337  Saw  Mill  River 
Road,  Yonkers.  NY  10710 

2.  Rockaway  Fuel  Oil  Company,  729  East 
140th  Street.  Bronx.  NY  10454 

Comments:  'United  Oil  Company  agreed  to 
make  direct  refunds  of  $22,974.42  to  28  end- 
users  of  No.  4  oil.  The  firm  further  agreed  to 
pay  $28,025.58  in  connection  with  iU  sales  of 
No.  2  oil.  It  is  this  amount  that  is  subject  to 
the  present  refund  proceeding. 

Exhibit  4 

Name  of  Consent  Order  Firm:  Navajo 
Refining  Company.  Dallas.  TX  75201 

Type  of  Operation:  Refiner  of  petroleum 
products 

Consent  Order  Case  Numbers: 
ERA:  672S00136 
OHA:  HEF-0217 

Consent  Order  Period:  September  1. 1973- 
January  27, 1981 

Consent  Order  Fund:  $600,000 

Alleged  Overcharges:  $965,218 

Gallons  Sold:  3,083,140,989 

Per  Gallon  Refund  Amount:  $.000195 

Identified  Purchasers: 

1.  Ray  Bell  Oil  Co. 

2.  Bolton  Oil  Co. 

3.  Mr.  Gas,  Inc. 

4.  T.E.  Reed  &  Sons 

5.  Wood  Oil  &  Dist.  Co. 


( 


-  6.  Malco  Products.  Inc. 

7.  Conoco.  Inc.,  P.O.  Box  2197.  Houston.  TX 
77001 

8.  Brewer  Oil  Co. 

9.  Foster  Oil  Co. 

10.  Navajo  Stations 

11.  Whitfield  Tank  Lines 

12.  Pride  Refining,  Inc..  P.O  Box  3237. 
^       Abilene.  TX  79804 

13.  Sav-Mor  Oil  Company 

14.  Bonus  Oil  Co. 

15.  McKee  Oil  Company 

16.  New  Mexico  Highway  DepL 

17.  Hutchens  Oil  Co. 

18.  U.S.  Petroleum/Douglas  Oil 

19.  Hecla  Mining  Co. 

20.  Circle  K  Corp.  x 

21.  E^Z  Serve.  Inc.,  100  Louisiana.  Suite 
3140,  Houston.  TX  77002  Attn:  Robert  D. 
Jones,  Esq. 

22.  Arizona  Petroleum 

23.  Continental  Car  Wash 

24.  ¥H.  Shepherd 

25.  Mars  Oil  Co. 

26.  Texas  Independent 

27.  Star  Service  4  Petroleum 

28.  Kelly  Oil  Co..  Inc. 

29.  Truckstops  Corp.  of  America.  P.O  Box 
11749,  Nashville.  TN  37211 

30.  Southwest  Service  Stations 

31.  El  Paso  Natural  Gas  Co. 

32.  Hillger  Oil  Company 

33.  Pioneer  Oil  Company 

34.  Ernest  Raymond 

35.  Ritter  Oil  Company  « 

36.  Shepherd  Oil  Company 

37.  Yearwood  Distributing 
3a  Piggyback  Stations,  Inc. 

39.  Games  CJtil  Company 

40.  Caribou  four  Comers.  Inc..  P.O.  Box 
457,  Afton.  WY  83110 

41.  Glover  Distributing  Co. 

42.  Seven  Eleven  Stores 

43.  Famariss  Oil  &  Rfg.  Co. 

44.  Roberts  Oil  Co..  Inc..  P.O.  Box  11397. 
Albuquerque,  NM  87192 

45.  Zia  Oil  Company 

46.  Tesoro  Oil  Company.  8700  Tesoro 
Drive,  San  Antonio,  TX  78286 

47.  E.B.  Law  &  Sons 

48.  Horn  Oil  Co. 

49.  U.S.A.  Petroleum  Corp.  --_ 

50.  Dockery  &  Collins 

51.  Westland  Corp. 

52.  ].W.  Jones  Construction 

53.  Alex 

54.  King 

55.  MCR,  Inc. 

56.  Ray's  Major 

57.  Tenneco  Oil  Company,  P.O.  Box  2511. 
Houston.  TX  77001 

58.  Autotronics 

59.  Wallace  Oil  Company 

60.  Steere  Tank  Lines 

61.  The  Permian  Corporation.  P.O.  Box 
1086.  Houston.  TX  77001 

62.  Jack  Walstad 

63.  Rancho  Oil  Company 

64.  Carberry  Distributing 

65.  Texas  Energy  Company 

66.  Sav-O-Mat  Inc. 

67.  Vickers  Petroleum  Corp..  P.O.  Box  224a 
Wichita,  KS  67201 

68.  Hornet  Oil  Company 


f. 
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69.  Giant  Industries.  Inc. 

70.  Salt  River  Project  Agricultural 
Improvement  and  Power  District 

71.  Phelps  Dodge  Corporation 

Exhibits 

Name  of  Consent  Order  Firm:  Petrolane- 
Lomita  Gasoline  Company.  Petrolane 
Incorporated.  Long  Beach,  CA  90601 

Type  of  Operation:  Gas  plant  owner  and 
operator  processor  of  natural  gas  liquids 
and  reseller  of  NCLs  and  NGLPs 

Consent  Order  Case  Numbers: 
ERA:  940V00195 
OHA:  930T00281:  HEF-0289 

Consent  Order  Period:  August  19. 1973- 
january  27. 1981 

Consent  Order  Fund:  $3,000,000 

Names  and  Locations  of  Plants: 

1.  Signal  Hill  Plant.  Signal  Hill.  CA 

2.  Hartjor  Plant.  Long  Beach.  CA 
Alleged  Overcharges:  $3,596,063.71 
Products  Sold:  NGLs.  propane  and  butane. 

natural  gasoline  (NGLPs) 
Gallons  Sold: 
Consent  Order  Period  Estimate: 

6.526.041,687 
Annual  Sales  Estimate:  875.000.000 
Per  Gallon  Refund  Amount:  S.000460 
Identified  Purchasers: 

1.  Texaco.  Inc..  2000  Westchester  Avenue. 
White  Plains  NY  106SO 

2.  Atlantic  Richfield  Company.  P.O.  Box 
2819.  Dallas.  TX  75221 

3.  Chevron  USA,  Inc..  P.O.  Box  8643.  San 
Francisco.  CA  94120 

4  City  of  Long  Beach,  City  Hall.  333  West 
Ocean  Blvd..  Long  Beach.  CA  90802 
j      5.  C.F.  Consolidated  Freightways.  P.O.  Box 
3301.  Portland.  OR  97208 

6.  Mcintosh  Propane.  Box  3.  Mcintosh.  SD 
57641.  Attn:  Joe  A.  Mollman 

Exhibits 

Name  of  Consent  Order  Firm:  Plateau.  Inc.. 

Albuquerque.  NM  87125 
Type  of  Operation:  Refiner  of  petroleum 

products 
Consent  Order  Case  Numbers: 
ERA:  733S02013 
OHA:  HEF-0272 
Consent  Order  Period:  December  1. 1973- 

lanuary  28.  1981 
Consent  Order  Fund:  Sl.500.000 
Gallons  Sold: 
Consent  Order  Period  Estimate: 

1.752.741.396 
Annual  Sales  Estimate:  244,853,280 
Per  Gallon  Refund  Amount:  S.000856 
Identified  Purchasers: 
1  Chevron  USA.  Inc..  575  Market  Street. 
San  Francisco.  CA  94120.  Attn:  Mr.  G.F 
Franciscovich.  Manager,  Marketing 
Planning  and  Services 
2.  Energy  Cooperative.  Inc..  c/o  Cinsburg. 
Feldman.  Weil  ft  Bress.  1700 
Pennsylvania  Avenue.  NW.,  Washington, 
DC. 
IFR  Doc.  85-18323  Filed  7-31-65:  8:45  am| 

MLUNOCOOE  MSO-«t-«l 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[SAB-FRL-2873-61 

Science  Advisory  Board  Radiation 
Advisory  Committee;  Open  Meeting 

Under  Public  Law  92-463,  notice  is 
hereby  given  that  a  meeting  of  the 
Engineering  Subcommittee  of  the 
Science  Advisory  Board's  (SAB) 
Radiation  Advisory  Committee  will 
meet  August  20-21. 1985  at  the  U.S. 
Environmental  Protection  Agency, 
Region  IV.  in  the  Regional 
Administrator's  Conference  Room, 
Fourth  Floor,  345  Courtland  Street.  N.E., 
Atlanta,  Georgia  30365.  The  meeting  will 
begin  at  9:00  a.m.  on  August  20  and  will 
adjourn  no  later  than  5:00  p.m.  on 
August  21. 

The  Subcommittee  is  meeting  to 
discuss  individual  comments  on 
Chapters  3,  4.  and  5  of  the  March  13. 
1985  draft  Background  Information 
Document  for  Proposed  Low-Level 
Radiation  Waste  Standards  (40  CFR  193] 
and  to  discuss  the  issues  for  review 
raised  by  the  Office  of  Radiation 
Programs.  Chapters  3.  4.  and  5  deal  with 
quantities,  sources,  characteristics  and 
disposal;  disposal  methods;  and 
hydrogeologic/climatic  settings.  The 
Subcommittee  will  write  its  report  at 
this  meeting. 

The  meeting  is  open  to  the  public; 
however,  seating  is  limited.  Any 
member  of  the  public  wishing  to  attend 
or  obtain  information  should  contact 
Mrs.  Kathleen  Conway,  Executive 
Secretary.  Radiation  Advisory 
Committee.  Science  Advisory  Board,  by 
the  close  of  business  on  August  16, 1985. 
The  telephone  number  is  (202)  382-2552. 

Dated:  July  26, 1985. 
Terry  F.  Yosie. 

Director.  Science  Advisory  Board. 

(PR  Doc.  85-18265  Filed  7-31-85:  8:45  am) 

BU.LINO  COOE  SSM-SO-M 


IOPP-100027;  FRL-2873-S] 

Transfer  of  Data  to  Research  Triangle 
Institute  and  K.S.  Crump  and 
Company,  Inc. 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  plans  to  transfer 
information  submitted  under  sections  3. 
6,  and  7  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
to  Research  Triangle  Institute  (RTI)  and 
its  subcontractor  K.S.  Crump  and 
Company.  Inc..  under  Contract  No.  68- 
01-6826.  These  contractors  shall  perform 


services  for  the  Office  of  Research  and 
Development  (ORD)  of  EPA.  Some  of  the 
information  that  will  be  made  available 
to  the  contractors  has  been  claimed  to 
be  confidential  business  information 
(CBl).  Information  will  be  made 
available  to  the  contractors  consistent 
with  the  requirements  of  40  CFR 
2.301(h).  This  action  will  enable  the 
contractprs  to  fulfill  the  obligations  of 
the  contract,  and  this  notice  serves  to 
notify  affected  persons. 

DATE:  RTI  and  K.S.  Crump  and 

Company,  Inc..  will  be  given  access  to 

these  documents  no  sooner  than  August 

6,1985. 

FOR  FURTHER  INFORMATION  CONTACT. 

By  mail:  William  C.  Crosse,  Program 
Management  and  Support  Division 
(TS-757C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St.  SW..  Washington. 
DC  20460. 
Office  location  and  telephone  number. 
Rm.  222.  CM#2. 1921  Jefferson  Davis 
Highway.  Arlington.  VA  22202.  (703- 
557-2613). 
SUPPLEMENTARY  INFORMATION:  Under 
this  contract  which  supports  the  risk 
assessment  and  statistical  analysis  for 
toxicological  and  carcinogenic  data  in 
the  Office  of  Research  and 
Development,  RTI  and  K.S.  Crump  and 
Company,  Inc.,  may  retrieve  chemical 
data,  including  CBI,  submitted  to  EPA 
under  FIFRA. 

Section  10(e)  of  FIFRA  provides  that 
information  that  is  considered  by  the 
submitter  to  be  trade  secret  or 
commercial  or  financial  as  described  by 
FIFRA  section  10(d)  may  be  disclosed  to 
an  authorized  contractor  when  such 
disclosure  is  necessary  for  the 
performance  of  the  contract.  EPA 
routinely  receives  such  information  as 
part  of  the  data  that  are  submitted  by 
pesticide  registrants  and  others  as 
provided  for  in  FIFRA  sections  3,  6,  and 
7. 

Contractors  are  authorized  to  receive 
such  data  if  the  EPA  program  office 
managing  the  contract  makes  the 
determinations  specified  in  40  CFR 
2.301(h)(2)  as  referenced  in  §  2.307.  Such 
determinations  have  been  made 
concerning  the  contract  with  RTI  and 
K.S.  Crump  and  Company,  Inc. 

FIFRA  section  10(f)  provides  a 
criminal  penalty  for  wrongful  disclosure 
of  confidential  business  information, 
whether  such  disclosure  is  made  by  an 
EPA  employee  or  an  EPA  contractor. 

The  contract  with  RTI  and  K.S.  Crump 
and  Company.  Inc.,  specifically 
prohibits  disclosure  of  confidential 
business  information  to  any  third  party 
in  any  form  without  written 
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authorization  from  EPA,  and  personnel 
of  these  contractors  will  be  required  to 
sign  a  nondisclosure  agreement  before 
they  are  permitted  access  to  such 
information. 

Dated:  July  25,  1985. 
Suaan  H.  Shannan, 

Acting  Director.  Office  of  Pesticide  Programs. 
(FR  Doc.  85-18263  Filed  7-31-85;  8:45  am) 

BILUNQ  COOC  S$«0-«»« 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Information  Collection  Submitted  to 
0MB  for  Review 

agency:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Notice  of  information  collection 

submitted  to  OMB  for  review  and 

approval  under  the  Paperwork 

Reduction  Act  of  1980. 

Title  of  Information  Collection: 
Criminal  Referral  Reporting. 

Background:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  Chapter 
35),  the  FDIC  hereby  gives  notice  that  it 
has  submitted  to  the  Office  of 
Management  and  Budget  a  form  SF-83, 
"Request  for  OMB  Review,"  for  the 
information  collection  system  identified 
above. 


ADDRESS:  Written  comments  regarding 
the  submission  should  be  addressed  to 
Robert  Neal,  Office  of  Information  and' 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  Washington, 
D.C.  20503  and  to  John  Keiper.  Assistant 
Executive  Secretary  (Administration). 
Federal  Deposit  Insurance  Corporation. 
Washington.  DC.  20429. 

Comments: 

Comments  on  this  reporting 
requirement  should  be  submitted  within 
15  days  of  publication  of  this  notice  in 
the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT 

Requests  for  a  copy  of  the  submission 
should  be  sent  to  John  Keiper,  Assistant 
E.vecutive  Secretary  (Administration). 
Federal  Deposit  Insurance  Corporation, 
Washington.  DC.  20429.  telephone  (202) 
389-4351. 

summary:  The  FDIC  is  requesting  OMB 
approval  of  forms  to  be  used  by  an 
insured  nonmember  bank  to  report 
whenever  an  apparent  criminal  violation 
of  the  United  States  Code  involving  or 
affecting  the  bank's  assets  or  affairs  has 
been  committed  or  attempted.  The 
report  is  to  be  made  to  the  appropriate 
field  office  of  the  Federal  Bureau  of 
Investigation  or  to  the  appropriate  office 
of  the  United  States  Attorney,  as  well  as 


to  the  appropriate  office  of  the  State 
prosecuting  attorney  if  a  State  law 
violation  may  be  involved,  and  to  the 
regional  director  of  the  FDIC  region  in 
which  the  bank  is  located.  The  purpose 
of  the  reporting  requirement  is  to  reduce 
losses  to  banks  resulting  from  criminal 
violations.  The  forms  to  be  used  for 
reporting  result  from  the  work  and 
recommendations  of  an  interagency 
group  comprised  of  representatives  of 
the  Federal  financial  institutions 
regulatory  agencies,  the  U.S.  Department 
of  Justice,  Criminal  Division,  and  the 
Federal  Bureau  of  Investigation.  The 
"short  form,"  to  be  used  for  crimes 
involving  amounts  of  under  $10,000 
when  no  bank  insider  is  involved,  is 
expected  to  take  15  minutes  for  a  bank 
to  complete.  The  "long  form, "  to  be  used 
for  reporting  crimes  involving  amounts 
of  $10,000  or  greater  and  in  all  cases 
involving  a  bank  insider  is  expected  to 
take  two  hours  for  a  bank  to  complete. 

Dated:  July  19, 1985. 
Federal  Deposit  Insurance  Corporation 
Hoyle  L  Robinson, 
Executive  Secretary. 

IFR  Doc.  85-18224  Filed  7-31-85:  8:45  am) 
BILUNO  COOC  6714-41-11 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
fowarders  pursuant  to  section  19  of  the 
Shipping  Act,  1984  (46  U.S.C.  app.  1718 
and  46  CFR  Part  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
communicate  with  the  Director.  Bureau 
of  Tariffs,  Federal  Maritime 
Commission,  Washington,  D.C.  20573. 

Unitrans  Consolidated,  Inc.:  10600  W. 
Higgins  Road.  Rosemert.  IL  BOOia 
Officers:  Felex  Wong,  Director  Mike 
Giardina,  George  Wellander. 
Executive  Director 

Precondoc,  Inc.  dba  Pecan  International 
Forwarders:  147-02  Farmers  Blvd.. 
Jamaica,  NY  11434,  Officer:  Norman 
Cruz,  President 

Endicott  International.  Inc.;  3252  East 
Loop  North,  Houston,  TX  77029. 
Officers:  Peter  Schaefers,  President, 
Sal  Bonavita.  Executive  Vice 
President,  Peter  Rosada,  Executive 
Vice  President 

By  the  Federal  Maritme  Commission. 


Dated:  July  29.  1985. 
Bruce  A.  Dombrowski, 
Acting  Secretary. 
[FR  Doc.  85-18212  Filed  7-31-85;  8:45  am] 

BILLING  OOOE  C73O-01-II 


Ocean  Freight  Forwarder  License 
Revocations 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the  regulations 
of  the  Commission  pertaining  to  the 
licensing  of  ocean  freight  forwarders.  46 
CFR  Part  510. 

License  Number  1149 
Name:  Farrell  Transportation 

Corporation 
Address:  1131  Public  Ledger  Bldg^ 

Philadelphia.  PA  19106 
Date  Revoked:  July  10, 1965 
Reason:  Failed  to  maintain  a  valid 

surety  bond 
License  Number  1964-R 
Name:  Universal  Sea/Air  Express.  Inc. 
Address:  5534  Armour  Drive.  Suite  A. 

Houston.  TX  77020 
Date  Revoked:  July  17, 1985 
Reason:  Failed  to  maintain  a  valid 

surety  bond 
License  Number  1134-R 
Name:  Donald  A.  Hosford  dba  The 

Herbert  C.  Hosford  Company 
Address:  5663  Swanville  Road,  Erie.  PA 

16505 
Date  Revoked:  July  17. 1985 
Reason:  Failed  to  maintain  a  valid 

surety  bond 
License  Number  2577 
Name:  K.  S.  Anderson  &  Co..  Ina 
Address:  3522  Games  Avenue.  Memphis, 

TX  38111 
Date  Revoked:  July  22, 1985 
Reason:  Voluntarily  requested 

revocation 
Robert  C  Diaw, 
Director.  Bureau  of  Tariffs. 
[FR  Doc.  85-18213  Filed  7-31-85.  8:45  »m\ 

BILLING  CODE  C73IM>1-«I 


Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  D.C.  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
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Maritime  Commission,  Washington,  D.C. 

20573.  within  10  days  after  the  date  of 

the  Federal  Register  in  which  this  notice 

appears.  The  requirements  for 

comments  are  found  in  S  572.603  of  Title 

46  of  the  Code  of  Federal  Regulations. 

Interested  persons  should  consult  this 

section  before  communicating  with  the 

Commission  regarding  a  pending 

agreement. 

Agreement  No.:  202-000150-079 

Title:  Trans-Pacific  Freight  Conference 
of  Japan 

Parties: 
American  President  Lines.  Ltd. 
Barber  Blue  Sea  Line 
Hapag-Uoyd  AG 
)apan  Line.  Ltd. 
Kawasaki  Kisen  Kaisha.  Ltd. 
Lykes  Bros.  Steamship  Co..  Inc. 
Mitsui  O.S.K.  Lines.  Ltd. 
A.P.  MoUer-Maersk  Line 
Neptune  Orient  Lines.  Ltd. 
Nippon  Yusen  Kaisha 
Orient  Overseas  Container  Line.  Inc. 
Sea-Land  Service.  Inc. 
Showa  Line.  Ltd. 
United  States  Lines.  Inc. 
Yamashita-Shinnihon  Steamship  Co.. 
Ltd. 

Synopsis:  The  proposed  amendment 
would  modify  the  scope  of  the 
agreement  by  deleting  Korea  and  all 
referemces  to  Korea  throughout  the 
text  of  the  agreement.  The  parties 
have  requested  a  waiver  of  the  format 
requirements  of  the  Commission's 
regulations  and  a  shortened  review 
period. 

Agreement  No:  224-002740-001 

Title:  Hilo  Terminal  Agreement 

Parties: 
Matson  Navigation  Company.  Inc. 
Hilo  Transportation  and  Terminal  Co., 
Inc. 

Synopsis:  Agreement  No  224-002740-001 
amends  the  basic  agreement  by 
adding  the  Port  of  Kawaihae  to  the 
definition  of  "such  ports";  changes 
references  to  "Hilo  Transportation  & 
Terminal  Co..  Inc."  to  "HT&T  Co.. 
Inc."  and  corrects  Matson  Navigation 
Company.  Inc's  San  Francisco. 
California,  address. 

Agreement  No.:  224-002740A-001 

Title:  Hilo  Equipment  Lease 

Parties: 
Matson  Navigation  Company.  Inc. 
Hilo  Transportation  and  Terminal  Co.. 
Inc. 

Synopsis:  The  agreement  amends  the 
basic  agreement  by  adding  the  Port  of 
Kawaihae.  Hawaii,  to  the  defmition  of 
"port";  changes  references  to  "Hilo 
Transportation  &  Terminal  Co..  Inc." 
to  "HT&T  Co.,  Inc.":  notes  the 
redesignation  of  FMC  Agreement  No. 
T-2740  to  FMC  Agreement  No.  224- 


002740  and  corrects  Matson 
Navigation  Company,  Inc's  San 
Francisco,  California,  address. 

Agreement  No.:  224-002740B-001 

Title:  Hilo  Equipment  Lease 

Parties: 
Matson  Navigation  Company,  Inc. 
Hilo  Transportation  and  Terminal  Co., 
Inc. 

Synopsis:  The  agreement  amends  the 
basic  agreement  by  adding  the  Port  of 
Kawaihae,  Hawaii,  to  the  definition  of 
"port";  changes  references  to  "Hilo 
Transportation  &  Terminal  Co.,  Inc." 
to  "HT&T  Co.,  Inc. ";  notes  the 
redesignation  of  FMC  Agreement  No. 
T-2740  to  FMC  Agreement  No.  224- 
002740  and  corrects  Matson 
Navigation  Company,  Inc's  San 
Francisco,  California,  address. 

Agreement  No.:  202-003103-080 

Title:  Japan-Atlantic  &  Gulf  Freight 
Conference 

Parties: 
Barber  Blue  Sea  line 
Japan  Line,  Ltd. 
Kawasaki  Kisen  Kaisha,  Ltd. 
Lykes  Bros.  Steamship  Co.,  Inc. 
Mitsui  O.S.K.  Lines,  Ltd. 
A.P.  Moller-Maersk  Line 
Neptune  Orient  Lines,  Ltd. 
Nippon  Yusen  Kaisha 
Orient  Overseas  Container  Line,  Inc. 
United  States  Lines,  Inc. 
Yamashita-Shinnihon  Steamship  Co.. 
Ltd. 

Synopsis:  The  proposed  amendment 
would  modify  the  scope  of  the 
agreement  by  deleting  Korea  and  ail 
references  to  Korea  throughout  the 
text  of  the  agreement.  The  parties 
have  requested  a  waiver  of  the  format 
requirements  of  the  Commission's 
regulations  and  a  shortened  review 
period. 

Agreement  No.:  217-010792 

Title:  TFL/Lykes  Space  Charter. 
Agreement 

Parties: 
Trans  Freight  Lines.  Inc.  (TFL) 
Lykes  Bros.  Steamship  Co..  Inc. 
(Lykes) 

Synopsis:  The  proposed  agreement 
would  permit  TFL  to  charter  vessel 
space  to  Lykes.  provide  equipment 
and  control,  stevedoring  and  other 
related  services  in  the  trade  between 
United  States  Gulf.  Coasts  Ports  (Key 
West-Brownsville  range]  and  ports  in 
Northern  Europe  (Le  Havre-Hamburg 
range]  and  the  United  Kingdom.  It 
would  permit  Lykes  to  advertise  TFL's 
vessels  utiUzed  in  the  trade,  but  it 
would  not  authorize  TFL  to  cross 
charter  from  Lykes  nor  authorize 
dicussion  or  agreement  between  the 
parties  on  vessel  schedules. 

Agreement  No.:  224-010793 

Title:  Houston  Terminal  Agreement 


Parties: 

I     Port  of  Houston  Authority  of  Harris 
County,  Texas  (Authority) 
James  J.  Flanagan  Shipping 
Corporation  (Flanagan) 

Synopsis:  The  agreement  provides  that 
the  Authority  designates  Flanagan  to 
perform  freight  handling  operations  in 
a  designated  portion  of  the  Port  of 
Houston's  Barbours  Cut  Terminal 
Container  Freight  Station.  Flanagan 
agrees  to  perform  such  services  in 
approximately  22,000  sguare  feet  of 
the  south  end  of  the  facility  and 
agrees  to  provide  the  service  of 
loading  and  unloading  of  cargo  into 
and  from  land  carriers  and  all 
services  incidental  thereto.  The 
agreement  shall  become  elective  as 
of  the  date  determined  by  the 
Commission  and  shall  continue  on  a 
month-to-month  basis. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  July  29, 1985. 
Bruce  A.  Dombrowski, 
Acting  Secretary. 
[FR  Doc.  85-18289  Filed  7-31-85;  8:45  am) 

BILUNQ  COOe  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

Ruston  Bancshares,  Inc.;  Formation  of: 
Acquisition  by;  or  Merger  of  Bank 
Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.24)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 


Comments  regarding  this  application 
must  be  received  not  later  than  August 
10, 1985. 

A.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Vice  President) 
400  South  akard  Street.  Dallas,  Texas 
75222: 

1.  Ruston  Bancshares.  Inc.,  Ruston. 
Louisiana:  to  acquire  10  percent  of  the 
voting  shares  of  D'Arbonne  Bancshares, 
Inc.,  Farmerville,  Louisiana,  thereby 
indirectly  acquiring  90  percent  of  the 
voting  shares  of  D'Arbonne  bank  and 
Trust  Company,  Farmerville,  Louisiana. 

Board  of  governors  of  the  Federal  Reserve 
System,  July  30, 1985. 
lame*  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  85-18076  Filed  7-31-85;  8:45  am] 

BILUNG  CODE  6210-01-11 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

Commercial/Industrial  Activities 
Review;  Schedule 

agency:  Centers  for  Disease  Control, 
PHS.  HHS. 

ACTION:  Notice  of  review  schedule. 


summary:  This  notice  sets  forth  the 
schedule  of  studies  to  be  made  of 
commercial/industrial  activities  by  the 
Centers  for  Disease  Control  (CDC). 
These  studies  are  in  accordance  with 
Office  of  Management  and  Budget 
(OMB)  Circular  No.  A-76. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ross  Cox,  Management  Review 
Activity,  Office  of  Program  Support, 
Centers  for  Disease  Control,  Building  1, 
Room  2029.  Atlanta,  Geogia  303333, 
telephone  (404)  329-3102  or  FTS:  236- 
3102. 

SUPPUEMENTARY  INFORMATION:  In 

accordance  with  OMB  Circular  No.  A- 
76,  the  following  scheduled  studies  are 
being  made  of  CDC  commercial/ 
industrial  activities: 

CDC  Mail  and  Messenger  Section,  8 
full-time  equivalent  employees.  Study 
was  begun  in  June  1985. 

CDC  Library.  13  full-time  equivalent 
employees.  Study  was  begun  in  June 
1985. 

Dated:  July  24. 1985. 
Roliert  L  Foster. 

Acting  Director,  Office  of  Program  Support, 
Centers  for  Disease  Control. 
(FR  Doc.  85-18235,  Filed  7-31-85:  8:45  amj 
BILUNG  CODE  4tM>1«-M 


Cooperative  Agreement  for  a  Project 
To  Support  an  interim  Blood  Lead 
Screening  Program  for  Children 
Around  Bunker  Hill  Lead  and  Zinc 
-  Smelter  in  Idaho;  Availability  of  Funds 
for  Fiscal  Year  1985 

The  Centers  for  Disease  Control 
(CDC)  announces  the  availability  of 
funds  in  Fiscal  Year  1985  for  a 
cooperative  agreement  to  support  the 
Idaho  Department  of  Health  and 
Welfare  to  conduct  an  interim  blood 
lead  screening  program  for  children 
living  within  2ya  miles  from  the  Bunker 
Hill  lead  and  zinc  smelter  in  Northern 
Idaho. 

The  Idaho  Department  of  Health  and 
Welfare  and  CDC  have  documented  an 
unacceptable  level  of  lead  absorption 
among  children  who  live  near  the 
Bunker  Hill  lead  and  zinc  smelter  in 
northern  Idaho.  Soils  surrounding  the 
smelter  are  heavily  contaminated  with 
lead  and  other  heavy  metais. 

In  August  1983.  the  Idaho  Department 
of  Health  and  Welfare,  in  cooperation 
with  CDC  and  the  Environmental 
Protection  Agency  (EPA),  conducted  a 
comprehensive  study  of  childhood  blood 
lead  absorption  in  children.  Preliminary 
results  of  this  study  have  indicated  that 
childhood  blood  lead  levels  are  still 
elevated,  even  though  the  smelter  has 
been  closed  for  over  3  years.  Soil  and 
house  dust  containing  high  levels  of  lead 
were  identified  as  the  primary  sources 
of  the  elevated  blood  lead  levels. 

The  EPA  has  estimated  that  it  may  2 
or  3  years  before  any  extensive, 
remedial  measures  are  implemented 
under  the  Superfund  program.  In  the 
interim,  children  who  live  in  the  most 
heavily  contaminated  areas  will 
continue  to  be  exposed  to  unacceptably 
high  lead  levels. 

Under  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of  1980 
(commonly  known  as  the  Superfund 
Act),  the  State  of  Idaho  has  the 
responsibility  to  perform  studies  on  the 
health  of  its  residents  when  exposed  to 
toxic  substances  around  EPA- 
designated  toxic  waste  sites. 
Accordingly,  Idaho  has  requested 
assistance  to  conduct  the  above 
described  interim  public  health 
intervention  program.  This  is  not  a 
request  for  applications,  and  other 
applications  will  not  be  accepted. 

The  proposed  project  is  of  3  years 
duration.  It  is  estimated  that  $137,600 
will  be  available  during  Fiscal  Year  1985 
to  support  this  project.  Continuation 
awards  will  depend  upon  the 
availability  of  funds. 

This  project  is  not  subject  to  review 
under  Executive  Order  12372. 


Technical  information  may  be 
requested  from  Wendy  E.  Kaye,  Ph.D., 
Special  Studies  Branch,  Chronic 
Diseases  Division,  Center  for 
Environmental  Health.  Centers  for 
Disease  Control.  Atlanta,  Georgia  30333. 
telephone  (404)  452-4191  or  FTS  23ft- 
4191. 

Business  information  may  be  obtained 
from  Luther  E.  DeWeese,  Grants 
Management  Specialist  Grants 
Management  Branch,  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control.  255  East  Paces  Ferrj-  Road  NE., 
Room  321,  Atlanta,  Georgia  30305. 
telephone  (404)  262-6575  or  FTS  236- 
6575. 

Dated:  July  24. 1985. 
Robot  L  Foster, 

Acting  Director.  Office  of  Program  Support 

Centers  for  Disease  Control. 

(FR  Doc.  85-18234  Filed  7-31-85;  a45  am) 

BILLINQ  CODE  4tM-10-«i 


Food  and  Drug  Administration 

[Doctcet  No.  75N-0139] 

Oral  Proteolytic  Enzymes;  Withdrawal 
of  Approval  of  New  Drug  Applications; 
Stay  of  Effective  Date 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  providing 
notice  that  with  respect  to  the  drug 
products  Papase,  ChymoraL  Ananase. 
and  Avazyme,  the  Commissioner's 
decision  withdrawing  approval  of 
certain  oral  proteolytic  enzyme  products 
has  been  stayed  pending  a  decision  on 
appeal. 

ADDRESS:  The  Commissioner's  decision, 
including  the  final  order,  and  all  other 
documents  related  to  the  decision  may 
be  seen  in  the  dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62.  5600  Fishers 
Lane,  Rockville,  MD  20857.  between  9 
a.m.  and  4  p.m..  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  COtfTACT 

Robert  J.  Rice  Jr..  Division  of  Regulations 
Policy  {HFC-221).  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville.  MD  20857.  301-443-348a 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  11,  1985  (50  FR 
24581),  FDA  announced  the  availability 
of  the  decision  by  the  Commissioner  of 
Food  and  Drugs  to  withdraw  approval  of 
the  new  drug  applications  (NDA's)  for 
five  drug  products  containing  oral 
proteolytic  enzymes,  effective  July  1. 
1985.  The  NDA's  are  for  Orenzyme, 
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Chy  moral.  Papase.  Ananase.  and 
Avazyme. 

In  the  Federal  Register  o!  July  3.  19B5 
(50  PR  27492).  FDA  announced  "that 
Wamer-Lambert  Co.  {NDA  12-293. 
Papase).  Armour  Pharmaceutical  Co. 
(NDA  12-178,  ChjTnoral).  William  H. 
Rorer,  Inc.  (NDA  12-527.  Ananase).  and 
Wallace  Laboratories.  Division  of 
Carter-Wallace.  Inc.  (NDA  12-626. 
Avazyme).  had  petitioned  for  a  stay  of 
the  effective  date  of  the  Commissioner's 
decision  pending  judicial  review  of  the 
decision.  The  Commissioner  denied 
those  petitions  for  a  stay  but  granted  a 
temporary,  discretionary  stay  so  that  the 
Brms  could  seek  a  judicial  stay  pending 
appeal. 

Warner-Lambert.  Armour.  Rorer.  and 
Wallace  appealed  the  Commissioner's 
decision.  Each  firm  also  sought  a 
judicial  stay  and  expedited  briefing  and 
consideration.  At  the  suggestion  of  the 
Court  of  Appeals,  the  Commissioner 
reconsidered  the  firms'  petitions  for  an 
administrative  stay,  as  supplemented  by 
the  substance  of  their  petitions  for  a 
judicial  stay.  The  Commissioner 
concluded  that  all  four  firms  still  had 
not  met  the  criteria  for  a  mandatory  stay 
in  21  CFR  10.35(e).  but  decided,  in  the 
exercise  of  his  discretion,  to  grant  a  stay 
until  the  Court  of  Appeals  rules  on  the 
merits  of  each  firm's  appeal.  With 
respect  to  each  drug  product,  if  the  court 
upholds  the  Commissioner's  decision  to 
withdraw  approval,  the  administrative 
stay  will  terminate  automatically  10 
days  after  the  issuance  of  the  mandate 
of  the  court. 

The  parties'  submissions  and  the 
agency's  orders  are  on  public  display  in 
the  Dockets  Management  Branch 
(address  above).  FDA  is  providing 
notice  of  the  Commissioner's  decision  to 
grant  a  stay  in  accordance  with 
§  ia35(f)  of  the  regulations 

Dated;  )uly  26.  1985. 
|ohn  R.  WmmI. 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

(FR  Doc.  8S-1B180  RIed  7-29-85;  10;24  am| 

BILLING  CODE  41«>-01-1l 

(Docket  No.  83N-0095;  DESI  11935] 

BromphenirafTiine  Maleate  hi 
Combination  with  Phenyleptirlne 
Hydrochloride  and 

Phenylpropanolamine  Hydrochloride; 
Withdrawal  of  Approval  of  Pertinent 
Parts  of  the  New  Drug  Applications 

Coirection 

In  FR  Doc.  85-17165  beginning  on  page 
29484  in  the  issue  of  Friday.  July  19, 
1985.  make  the  following  correction.  On 
page  29484,  in  the  third  column,  in  the 


fifth  line  from  the  )>ottom  of  the  page, 
"reformulation"  should  read 
"reformulated". 

MLUMGCOOf  iaOS-«1-li 


Health  Resources  and  Services 
Administration 

Application  Armouncement,  Funding 
Preferences  and  Grant  Orientation 
Conferences  for  ttte  Health  Careers 
Opportunity  Program 

The  Bureau  of  Health  Professions. 
Health  Resources  and  Services 
Administration,  announces  that 
applications  for  Fiscal  Year  1986  Health 
Careers  Opportunity  Program  (HCOP) 
grants  are  now  being  accepted  under  the 
authority  of  section  787  of  the  Public 
Health  Service  Act,  as  amended. 

Section  787  authorizes  the  Secretary 
to  make  grants  to  schools  of  medicine, 
osteopathy,  public  health,  dentistry, 
veterinary  medicine,  optometry, 
pharmacy,  podiatry  anid  allied  health 
and  other  public  or  private  nonprofit 
health  or  educational  entities  to  carry 
out  programs  which  assist  individuals 
from  disadvantaged  backgrounds  to 
enter  and  graduate  from  health 
professions  schools.  The  assistance 
authorized  by  the  section  includes: 
recruitment,  preliminary  education, 
retention  in  health  professions  schools, 
counseling  and  advice  on  financial  aid. 

Applicants  should  be  advised  that  this 
application  announcement  is  a 
contingency  action  being  taken  to 
ensure  that  should  funds  become 
available  for  this  purpose,  they  can  be 
awarded  in  a  timely  fashion  consistent 
with  the  needs  of  the  programs  as  well 
as  to  provide  for  even  distribution  of 
funds  throughout  the  fiscal  year. 

At  least  80  percent  of  the  funds 
appropriated  in  any  fiscal  year  must  be 
obligated  for  grants  or  contracts  to 
institutions  of  higher  education.  Also,  no 
more  than  five  percent  of  the  funds 
appropriated  in  any  fiscal  year  can  be 
awarded  to  projects  having  information 
dissemination  as  their  primary  purpose. 

To  receive  support  applicants  must 
meet  the  requirements  of  the  program 
regulations  which  are  located  at  Title  42 
of  the  Code  of  Federal  Regulations.  Part 
57  Subpart  S. 

Requests  for  grant  application 
materials  and  questions  regarding  grants 
policy  should  be  directed  to:  Grants 
Management  Office  (Dl8),  Bureau  of 
Health  Professions.  Health  Resources 
and  Services  Administration.  Parklawn 
Building.  Room  8C-22,  5600  Fishers 
Lane.  Rockville.  Maryland  20857. 
Telephone;  (301)  443-6857. 


The  application  deadline  date  is 
November  1, 1985.  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

'     (1)  Received  on  or  before  the 
deadline  date,  or 

(2)  Postmarked  on  or  before  the 
deadline  and  received  in  time  for 
submission  to  the  independent  review 
group.  A  legibly  dated  receipt  from  a 
conunercial  carrier  of  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing. 

This  program  is  listed  at  13.822  in  the 
Catalog  of  Federal  Domestic  Assistance. 
It  is  not  subject  to  the  provisions  of 
Executive  Order  12372, 
Intergpvemmental  Review  of  Federal 
Programs  or  45  CFR  Part  100. 

Funding  Preferences 

The  following  funding  preferences  will 
govern  the  distribution  of  grant  awards 
to  approved  HCOP  grant  applicants  for 
Fiscal  Year  1986.  These  preferences 
were  published  in  a  Federal  Register 
notice  dated  September  12. 1983  (48  FR 
40958). 

An  applicant  may  request 
consideration  in  one  of  the  following 
five  funding  preferences: 

(1)  Health  professions  school(s)  which 
have  Educational  Assistance 
Agreement(s)  (EAA)  with  no  more  than 
five  undergraduate  institutions  that 
separately  or  collectively  satisfy  the 
definition  of  a  feeder  institution  and 
who  are  requesting  HCOP  support  only 
for: 

a.  The  feeder  in8titution(s)  or 
equivalent  to  provide  individuals  from 
disadvantaged  backgrounds  with 
preliminary  education;  and 

b.  Either  the  health  professions  school 
or  the  feeder  institution  to  facilitate  the 
entry  of  individuals  from  disadvantaged 
backgrounds  into  health  professions 
schools;  and 

c.  The  health  professions  school{s)  to 
provide  individuals  from  disadvantaged,^ 
backgrounds  who  are  enrolled  in  their 
institution(8]  with  counseling  or  other 
retention  services. 

(2)  A  feeder  institution  requesting 
HCOP  support  only  for: 

a.  Providing  individuals  from 
disadvantaged  backgrounds  with 
preliminary  education;  and 

b.  Facilitating  the  entry  of  individuals 
from  disadvantaged  backgrounds  into 
health  professions  schools. 

(3)  A  health  professions  school 
requesting  HCOP  support  only  for: 

a.  Facilitating  the  entry  of  individuals 
from  disadvantaged  backgrounds  into 
its  health  professions  school;  and 


b.  Providing  the  students  who  are 
individuals  from  disadvantaged 
backgrounds  with  counseling  or  other 
retention  services. 

(4)  A  joint  application  from  two  to  five 
institutions  of  higher  education,  which, 
as  a  group:  (1)  Has  a  student  body  more 
than  20  percent  of  which  are  individuals 
from  disadvantaged  backgrounds;  (2) 
has  20  or  more  graduates  annually  (as 
averaged  over  the  last  three  years)  who 
are  disadvantaged  individuals  and  who 
are  accepted  into  health  professions 
schools;  and  (3)  is  requesting  HCOP 
support  only  for: 

a.  Providing  individuals  from 
disadvantaged  backgrounds  with 
preliminary  education;  and 

b.  Facilitating  the  entry  of  individuals 
from  disadvantaged  backgrounds  into 
health  professions  schools. 

(5)  A  training  center  for  allied  health 
professions  requesting  HCOP  support 
only  for: 

a.  Facilitating  the  entry  of  individuals 
from  disadvantaged  backgrounds  into 
allied  health  training  centers;  and 

b.  Providing  its  students  who  are 
individuals  from  disadvantaged 
backgrounds  with  counseling  or  other 
retention  services. 

Greatest  weight  will  be  given  to 
applicants  in  funding  preference 
Number  1  decreasing,  respectively,  to 
funding  preference  Number  5. 

The  five  preferences  do  not  preclude 
funding  of  other  eligible  approved 
applications.  Accordingly,  entities  which 
do  not  qualify  for  the  preferences  are 
encouraged  to  submit  applications. 

The  applicant  must  indicate  on  the 
upper  right-hand  comer  of  page  one  of 
the  application  the  funding  preference 
in  which  the  applicant  wishes 
consideration.  However,  the  final 
determination  of  the  category  of  funding 
preference  will  be  based  on  a  staff 
assessment  of  the  contents  of  the 
proposal.  An  applicant  may  apply  for 
consideration  under  only  one 
preference.  A  feeder  institution  which  is 
identified  in  an  EAA  may  not  apply  as  a 
primar\'  srantee  to  support  the  same 
type  of  HCOP  activities.  Consideration 
will  be  given  to  assure  that  funded 
projects  represent  a  reasonable 
proportion  of  the  health  professions 
specified  in  the  ligislation.  However,  full 
consideration  will  also  be  given  to 
ensure  that  final  funding  decisions 
include  appropriate  support  of  proposals 
and  students  representative  of  the 
targeted  populations  served  by  HCOP. 

Definitions 

As  used  in  this  notice: 

"Educational  Assistance  Agreement 
(EAA)"  means  a  formal  agreement 
between  the  grantee  and  another  .school 
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or  entity  to  assure  continuity  of  training 
through  health  or  allied  health 
professions  schools.  This  agreement 
must  provide  for  financial  or  other 
support  (excluding  direct  student  aid) 
for  this  purpose  and  support  may 
include  funds  from  the  grant  awarded 
under  this  program,  also  joint  use  of 
facilities,  staff,  and  faculties.  An  EAA 
must: 

a.  Contain  the  names  of  the 
participating  institutions; 

b.  Identify  the  prime  grantee, 
subcontractors,  and  other  participating 
institutions; 

c.  State  the  HCOP  purposes  addressed 
by  each  participating  institution; 

d.  Identify  the  specific  activities  to  be 
performed  by  the  grantee,  including  a 
description  of  program  activities  and 
administrative  responsibilities; 

e.  Identify  the  specific  activities  to  be 
performed  by  all  collaborating 
institutions,  including  a  description  of 
program  activities; 

f.  Contain  a  detailed  description  of 
proposed  expenditures  for  each 
participating  institution; 

g.  Contain  a  description  of  how 
facilities,  faculty,  and  staff  will  be 
shared,  including  times,  places,  and 
dates; 

h.  State  the  duration  of  the  EAA; 

i.  Contain  the  terms  for  amending  the 
EAA;  and 

j.  Be  signed  by  the  President, 
Chancellor,  Dean,  or  equivalent  official 
from  all  participating  institutions  and 
health  or  educational  entities. 

"Feeder  Institution"  means  an 
institution  of  higher  education  meeting 
the  requirements  of  section  435  of  the 
Higher  Education  Act,  as  amended.  Pub. 
L.  89-239  (20  U.S.C.  1085(b)),  which: 

a.  Has  a  student  body  more  than  20 
percent  of  which  are  individuals  from 
disadvantaged  backgrounds;  and 

b.  Had  10  or  more  graduates  annually 
(83  averaged  over  the  last  three  years) 
who  are  disadvantaged  and  who  are 
accepted  into  health  professions 
schools. 

"Health  Professions  Schools"  means 
schools  of  medicine,  dentistry, 
osteopathy,  pharmacy,  optometry, 
veterinary  medicine,  podiatry,  public 
health,  or  graduate  programs  in  health 
administration,  as  defined  in  section 
701(4)  of  the  Public  Health  Service  Act. 

"Individual  from  a  disadvantaged 
background"  means  an  individual  who 
(a)  comes  from  an  environment  that  has 
inhibited  the  individual  from  obtaining 
the  knowledge,  skills  and  abilities 
required  to  enroll  in  and  graduate  from  a 
health  professions  school  or  from  a 
program  providing  education  or  training 
in  an  allied  health  profession  or  (b) 
comes  from  a  family  with  an  annual 


income  below  a  level  based  on  low 
income  thresholds  according  to  family 
size,  published  by  the  U.S.  Bureau  of  the 
Census,  adjusted  annually  for  changes 
in  the  Consumer  Price  Index  and 
adjusted  by  the  Secretary  for  use  in  all 
health  professions  programs.  42  CFR 
57.1804(b)(2). 

The  following  income  figures 
determine  what  constitutes  a  low 
income  family  for  purposes  of  these 
Health  Careers  Opportunity  Program 
grants  for  Fiscal  Year  1986: 


Mm/* 

Size  of  parents'  family:' 

1 ™  7jaao 

2 9.000 

3 10.800 

4 13J00 

5 16,200 

6  or  more 18.300 

'  Indudn  only  dependent*  bMed  on  FrdenI  venae 
lax  fonns. 

'  Adjusted  gron  income  for  calender  year  19M  rrund- 
ed  to  tlOO 

'Training  Center  for  Allied  Health 
Professions"  means  a  junior  college,  or 
college,  or  university,  as  defined  in 
section  795  of  the  Public  Health  Service 
Act.  which: 

(a)  Provides  educational  programs 
leading  to  an  associate,  baccalaureate, 
or  higher  degree  needed  to  practice  as 
one  of  the  following: 
Doctoral  Degree: 

Clinical  Psychologist 
Master's  Degree: 

Speech  Pathologist/Audiologist 
Bachelor's  Degree: 

Dental  Hygienist 

Dietitian  (Coordinated  undergraduate 
program) 

Community  Health  Educator 

Health  Services  Administrator 

Medical  Records  Administrator 

Medical  Technologist 

Occupational  Therapist 

Physical  Therapist 

Primary  Care  Physician  Assistant 

Sanitarian  (Environmental  Health) 
Associate  Degree: 

Clinical  Dietetic  Technician 

Cytotechnologist 

Dental  Assistant 

Dental  Hygienist 

Dental  Laboratory  Technician 

Medical  Assistant 

Medical  Laboratory  Technician 

Medical  Records  Technician 

Occupational  Therapy  Assistant 

Ophthalmic  Medical  Assistant 

Optometric  Technician 

Physical  Therapy  Assistant 

Radiologic  Technologist 

Respiratory  Therapist 

Sanitarian  Technician 
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(b)  Provides  traiaing  For  no  fewer  than 
20  persons  in  the  substantive  health 
portion,  including  clinical  experience  as 
required  for  employnient.  in  three  or 
more  of  the  disciplines  listed  in 
paragraph  (a)  of  this  definition  and  has 
a  minimum  of  six  full-time  students  in 
that  portion  of  each  curriculum  by 
October  15  of  the  fiscal  year  of 
application. 

(c)  Has  a  teaching  hospital  as  part  of 
the  grantee  institution  or  is  affihated 
with  a  teaching  hospital  by  means  of  a 
formal  written  agreement.  The  term 
"teaching  hospital"  includes  other 
settings  which  provide  clinical  or  other 
health  ser\'ices  if  they  fulfill  the 
requirement  for  clinical  experience 
specified  in  an  allied  health  curriculum 

Grant  Orientation  Conferences 

Grant  applications  and  program 
information  for  the  Health  Careers 
Opportunity  Program  also  will  be 
provided  through  three  program 
technical  assistance  conferences  The 
conferences,  scheduled  during 
September  1965.  are  for  the  benefit  of 
potential  applicants  and  current 
grantees. 

Each  of  the  three  conferences  will  be 
two  days  in  length  and  at  the  following 
locations: 

September  5-6,  1985— Sheraton-Hartford 

Hotel.  315  Trumbull  Street.  Hartford. 

Connecticut 
September  9-10. 1985 — Radisson  Haza. 

Vine  Center.  Broadway  and  Vine. 

Lexington.  Kentucky 
September  12-13. 1985 — ^Hyatt  Regency. 

122  North  Second  Street.  Phoenix. 

Arizona 

Agenda  items  will  include:  Status  of 
the  legislationr application  requirements; 
and  grants  management  information- 
There  will  be  small  work  groups  to 
critique  specific  points  in  development 
of  applications  including  evaluation 
considerations  which  arise  in  the  review 
process.  Significant  focus  of  the 
conferences  will  be  directed  toward: 
program  activities  of  current  grantees, 
the  relative  merit  of  strategies  employed 
to  facilitate  entry  of  disadvantaged 
students  into  health  professions  schools: 
and  both  current  and  projected 
academic  issues  affecting 
disadvantaged  students  in  health 
professions  schools. 

To  obtain  specific  information 
regarding  the  conferences  and 
programmatic  aspects  of  this  grant 
program,  direct  inquiries  to:  Mr.  William 
|.  Holland.  Chief.  Program  Coordination 
Branch.  Division  of  Disadvantaged 
Assistance.  Bureau  of  Health 
Professions.  HRSA.  Parklawn  Building. 
Room  8-20.  5600  Fishers  Lane.  Rockville. 


Maryland  20857.  Telephone:  (301)  443- 
4493. 

Dated:  July  26. 1965. 
|ohn  H.  Kelso. 

Acting  Administrator. 

|FR  Doc  85-18202  Piled  7-31-BS:  8:45  am] 
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Application  Announcanient  fo^  Granta 
for  Preventive  Medicine  Residency 
Training  Programa 

The  Biueau  of  Health  Professions. 
Health  Resources  and  Services 
Administration,  announces  that 
applications  for  Fiscal  Year  1986  Grants 
for  Preventive  Medicine  Residency 
Training  Programs  are  now  being 
accepted  under  the  authority  of  section 
793  of  the  Public  Health  Service  Act  as 
amended. 

Section  793  authori2es  the  award  of 
grants  to  accredited  schools  of  medicine, 
osteopathy  and  public  health  to  meet  the 
costs  of  projects  to:  (1)  Plan  and  deve]op 
new  approved  residency  training 
programs  and  to  maintain  or  improve 
existing  approved  residency  training 
programs  in  preventive  medicine;  and 
(2)  to  provide  financial  assistance  to 
residency  trainees  enrolled  in  such 
programs. 

In  the  funding  of  approved 
applications  preference  will  be  given  to 
projects  which  will: 

1  Conduct  residency  training  in  areas 
of  general  preventive  medicine  or  public 
health:  and/or 

2.  Train  at  least  three  residents  in  the 
academic  year  and  three  residents  in  the 
field  year  and  provide  evidence  that  the 
projected  number  can  be  realized  from  a 
current  or  projected  applicant  pool. 

Requests  for  application  materials  and 
questions  regarding  grants  policy  should 
be  directed  to:  Grants  Management 
Officer  (D-33).  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration.  Parklawn 
Building,  Rm.  8C-22,  5600  Fishers  Lane. 
Rockville.  Maryland  20857:  Telephone: 
(301)  443-6880. 

(f  additional  programmatic 
information  is  needed,  please  contact: 
Multidisciplinary  Resources 
Development  Branch.  Division  of 
Medicine.  Biu-eau  of  Health  Professions. 
Parklawn  Building.  Rm.  4C-25.  5600 
Fishers  Lane.  Rockville.  Maryland  20857. 
Telephone:  (301)  443-6817. 

Applicants  should  be  advised  that  this 
application  announcement  is  a 
contingency  action  being  taken  to 
ensure  that  funds  should  become 
available  for  this  purpose,  they  can  be 
awarded  in  a  timely  fashion  consistent 
with  the  needs  of  the  program  as  well  as 


to  provide  for  even  distribution  of  funds 
throughout  the  fiscal  year. 

The  application  deadline  date  is 
September  11,  1985.  Applications  shall 
be  considered  as  meeting  the  deadline  if 
they  are  either  (1)  Received  on  or  before 
the  deadline  date,  or  (2)  postmarked  on 
or  before  the  deadline  and  received  in 
lime  for  submission  to  the  independent 
review  group.  Applicants  should  request 
a  legibly  dated  U.S.  Postal  Service 
postmark  or  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or  U.S. 
Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing. 

This  program  is  hsted  at  13.117  in  the 
Catalog  of  Federal  Domestic  Assistance. 
It  is  not  subject  to  the  provisions  of 
Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs  or  45  CFR  Part  100. 

Dated:  |uly  26. 1965. 
iQho  H.  Kelao. 
Acting  Administrator. 
[PR  Doc  85-18201  Filed  7-31-85:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managenrtent 

I  Coal  Lsasc  Application  ES  3471 1 1 

Coat  Lease  Appltcattons;  Bell  County, 
KY 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  public  hearing  and 

availability  of  environment  assessment. 

summary:  The  Department  of  the 
Interior.  Bureau  of  Land  Management. 
Eastern  States  Office.  350  South  Pickett 
Street.  Alexandria.  Virginia  22304, 
hereby  gives  notice  that  a  public  hearing 
will  be  held  on  August  29. 1985.  at  7:00 
p.m.  in  the  Burt  Combs  Forestry 
Building.  Highway  25  East.  Pineville. 
Eentucky  40977.  Application  has  been 
made  to  the  United  States  under  the 
emergency  coal  leasing  regulation.  43 
CFR  3425.1-4.  and  under  the  coal  future 
interest  regulation.  43  CFR  3471.4,  that  it 
offer  for  lease  certain  coal  resources  in 
the  public  lands  hereinafter  described. 
The  purpose  of  the  hearing  is  to  obtain 
public  comments  on  the  Environmental 
Assessment  prepared  and  on  the 
following  items: 

1.  The  method  of  mining  to  be 
employed  to  obtain  maximum  economic 
recovery  of  the  coal; 

2.  The  impact  that  mining  the  coal  in 
the  proposed  leasehold  may  have  on  the 
area  including  but  not  limited  to  impacts 
on  the  environment;  and 


3.  Methods  of  determining  the  fair 
market  value  of  the  coals  to  be  offered. 

Written  request  to  testify  orally  at  the 
August  29. 1985  public  hearing  should  be 
received  at  the  Eastern  States  Office. 
Bureau  of  Land  Management  address 
set  out  above,  prior  to  the  close  of 
business  at  4«)  pjn.,  on  August  28, 1985. 
People  who  indicate  they  wish  to  testify 
when  they  check  in  at  the  hearing  room 
may  have  an  opportunity  to  testify  if 
time  is  available  after  the  listed 
witnesses  have  been  heard. 

Both  oral  and  written  comments  will 
be  received  at  the  public  hearings,  but 
speakers  will  be  limited  to  a  maximum 
of  10  minutes  each  depending  on  the 
number  of  persons  desiring  to  comment. 
The  time  limitation  will  be  strictly 
enforced,  but  the  complete  text  of 
prepared  speeches  may  be  filed  with  the 
presiding  officer  at  the  hearing,  whether 
or  not  the  speaker  has  been  able  to 
finish  oral  delivery  in  the  allotted 
minutes.  Written  comments  may  also  be 
submitted  to  the  Eastern  States  Office  at 
the  above  address,  prior  to  close  of 
business  on  August  28, 1985. 

Substantive  comments,  whether 
written  or  oral,  will  receive  equal 
consideration  prior  to  any  lease  offering. 

In  addition,  the  public  is  invited  to 
submit  written  comments  concerning  the 
fair  market  value  of  the  coal  resource  to 
the  Bureau  of  Land  Management.  Public 
comments  will  be  utilized  in  establishing 
fair  market  value  for  the  coal  resources 
in  the  described  lands. 

Comments  should  address  specific 
factors  related  to  fair  market  value, 
including,  but  not  limited  to:  The 
quantity  and  quality  of  the  coal 
resources,  the  price  that  the  mined  coal 
would  bring  in  the  market  place,  the  cost 
of  producing  the  coal,  the  probable 
timing  and  rate  of  production,  the 
interest  rate  at  which  anticipated 
income  streams  would  be  discounted, 
depreciation  and  other  accounting 
factors,  the  expected  rate  of  industry 
return,  the  value  of  the  surface  estate  (if 
private  surface)."  and  the  mining  method 
or  methods  which  would  achieve 
maximum  economic  recovery  of  the 
coal.  Documentation  of  similar  market 
transactions,  including  location,  terms 
and  conditions,  may  also  be  submitted 
at  this  time. 

These  comments  will  be  considered  in 
the  final  determination  of  fair  market 
value  as  determined  in  accordance  with 
43  CFR  3422.1.  Should  any  information 
submitted  as  comments  be  considered  to 
be  proprietary  by  the  commentor.  the 
information  should  be  labeled  as  such 
and  stated  in  the  first  page  of  the 
submission.  Comments  should  be  sent  to 
the  State  Director,  Bureau  of  Land 
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Management,  350  South  Pickett  Street. 
Alexandria,  Virginia  22304. 

Applicatioo  ES  34711, 1090  acres 

[Davisburg  Tract) 

The  coal  resource  to  be  offered  is  to 
be  mined  imderground  from  the 
following  coal  seam:  Mason  (Mingo), 
Buckeye  Springs  (Jackrock),  Poplar  Lick. 
Lower  Hignite.  and  the  Lower  Splint 
(Red  Springs  No.  9)  coal  beds  which  are 
located  in  Qie  Ke  fticky  Ridge  State 
Forest  (KY-LU-1.  Tract  1101a).  Bell 
County,  Kentucky. 

The  Environmental  Assessment  will 
be  available  for  review  in  the  Bureau  of 
Land  Management,  Jackson  District 
Office,  Post  Office  Box  11348,  Delta 
Station,  Jackson^  Mississippi  39213,  or  in 
the  Eastern  States  Office,  Bureau  of 
Land  Management,  at  the  above 
address.  Single  copies  are  available  for 
distribution  upon  request  from  the 
Eastern  States  Office,  Alexandria. 
Virginia. 

A  copy  of  the  Environmental 
Assessment,  the  case  file  and  the 
comments  by  the  public  on  fair  meirket 
value,  except  those  stated  in  the 
Freedom  of  Information  Act,  will  be 
available  for  public  inspection  at  the 
Eastern  States  Office,  Bureau  of  Land 
Management,  at  the  address  set  out 
above. 

We  have  found  the  quality  range  of 
the  coal  beds  within  the  Davisburg  Tract 
is  as  follows: 


Lower   Splint    (Red    Springs 
No.  9): 

1.  Moisture  {%) „ 2.3-7.0 

2.  Ash  (%) „ 3.3-0.7 

3.  Sulfur  (%) _ 0.5-1.3 

4.  Btu/lb _ 12.300-14,400 

5.  Approx.  tons  in  place 119.940 

Lower  Hignite: 

1.  Moisture  (%) „ 2.1-7.0 

2.  Ash  (%) „  4.4-13J 

3.  Sulfur  (%} _„.  0.7-1.6 

4.  Btu/Ib ; 12.800-14,200 

5.  Approx.  tons  in  place 881.800 

Poplar  Lick: 

1.  Moisture  (%) 3.1-8.4 

2.  Ash  (%] 2.6-9.7 

3.  Sulfur  (%) 0.6-1.3 

4.  Btu/lb —  12.100-14.600 

5.  Approx.  tons  in  place 2.413.300 

Buckeye  Springs   (Jackrock): 

1.  Moisture  (%) „..  1.7-7.6 

2.  Ash  (%) 1.&-12.7 

3.  Sulfur  (%) 0.6-2.9 

4.  Btu/lb 12.200-14,600 

5.  Approx.  tons  in  place 92,940 

Mason  (Mingo): 

1.  Moisture  {%] „ 3.2-7.6 

2.  Ash  (%) „ 1.6-12.7 

3.  Sulfur  (%) 0.6-2.9 

4.  Btu/lb.„ „ 12.800-14.800 

5.  Approx.  tons  in  place 1.601.790 


FOR  FURTHER  INFORMA-nON  COHTACT 

Ms.  Barbara  Coalgate.  Bureau  of  Land 

Management,  Eastern  States  Office.  350 

South  Pickett  Street  Alexandria. 

Virginia  22304.  (703)  274-0141 

G.  Curtis  )ooes,  Jr.. 

State  Director. 

[FR  Doa  85-17870  Filed  7-31-85;  «:45  an) 
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Competitive  Coal  Lease  Offering  by 
Sealed  Bid  Tuscaloosa  County,  AL 

agency:  Bureau  of  Land  Management 
Interior. 

ACTION:  Competitive  coal  lease  offering 
by  sealed  bid. 

summary:  Notice  is  hereby  given  tfiat  as 
a  result  of  an  application  filed  by  Nickel 
Plate  Mining  Company  (ES  35042)  for 
coal  resources  in  the  Brookwood  Seam 
(Tuscaloosa  County.  Alabama),  these 
coal  resources  will  be  offered  for 
competitive  leasing  by  sealed  bid  in 
accordance  with  the  provisions  of  the 
Mineral  Lands  Leasing  Act  of  1920  (30 
U.S.C.  181),  as  amended.  The  applicant 
has  satisfactorily  demonstrated  under 
the  coal  emergency  leasing  regulation  43 
CFR  3425.1-4  that  if  the  coal  deposits 
are  not  leased,  they  will  be  bypassed  in 
the  reasonably  foreseeable  future. 

The  application  has  been  listed  as  a 
single  parcel  described  below: 

Parcel  One 

Application  ES  35042  (Modified  )ock  Creek 

Tract) 
T.  18  S.,  R.  9  W..  Sections  28  and  35. 
T.  19  S.,  R.  9  W..  Section  1. 
Tuscaloosa  County.  Alabama. 
Containing  approximately  090  < 


The  tract  will  be  leased  to  the 
qualified  bidder  of  the  highest  cash 
amount  provided  that  the  high  bid  for 
the  tract  equals  or  exceeds  the  fair 
market  value  (FMV)  of  the  tract  as 
determined  by  the  authorized  officer 
after  the  sale.  The  Department  has 
established  a  minimum  bid  of  $100,000 
per  acre.  The  minimum  bid  is  not  to  be 
considered  as  representing  the  amount 
for  which  the  tract  may  actually  be 
leased,  since  FMV  will  be  determined  in 
a  separate  postsale  analysis.  If  identical 
high  sealed  bids  are  received  the  tying 
high  bidders  will  be  asked  to  submit 
follow-up  sealed  bids  until  a  high  bid  is 
received.  All  tie-breaking  bids  must  be 
submitted  within  5  minutes  following  the 
authorized  officer's  announcement  at 
the  sale  theft  identical  high  bids  have 
been  received. 

DATE:  The  sale  will  be  held  at  lOKX)  ajn.. 
Thursday,  August  22. 1985.  in  the 
Eastern  States  Office  Public  Room,  350 


/ 
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South  Pickett  Street,  Alexandria. 
Virginia  22304.  All  bids  must  be 
submitted  to  the  Bureau  of  Land 
Management,  Eastern  States  Office,  at 
the  above  address.  The  bids  should  be 
sent  by  certified  mail,  return  receipt;  or 
be  hand-delivered  on  or  before  4^)0  p.m., 
August  21. 1985.  Any  bids  received  after 
4:00  p.m.,  Wednesday,  August  21, 1985, 
will  not  be  considered. 

SUPPLEMENTARY  INFOfWUTION:  The  COal 

resources  being  offered  are  to  be  surface 
mined  from  the  Brookwood  Seam,  Bed  1 
and  Bed  II.  in  Tuscaloosa  County, 
Alabama.  The  complete  legal 
description  is  available  at  the  Eastern 
States  Office  at  350  South  Pickett  Street, 
Alexandria,  Virginia  22304. 

The  approximate  analysis  of  the  tract 
is  as  follows: 

Jock  Creek  Tract 


8«ll 


1  MoMn  (%)  ^»•s.e-. 

2.  Ash  (%)  t1.8-23.0 

3  SuNw(X)  12-15 -.. 

4  BkiJty  1 0.667- 13.000„. 


5.  /^vrOL  lorw  n  ptK*  800.000„ 


BmIII 


2.8-S.O 
4.1-81 
09-13 
14.000-14.500 
32S.0O0 


Other  detailed  chemical  analyses  are 
available  upon  request  from  the  Bureau 
of  Land  Management,  Eastern  States 
Office,  Branch  of  Fluid  and  Solid 
Minerals,  350  Pickett  Street.  Alexandria, 
Virginia  22304. 

Rental  and  Royalty 

Any  lease  issued  as  a  result  of  this 
offering  will  provide  for  payment  of  an 
annual  rental  of  $3.00  per  acre  and  a 
royalty  payable  to  the  United  States  of 
12^  percent  of  the  value  of  the  coal 
produced  by  surface  mining  methods. 
The  value  of  the  coal  shall  be 
determined  in  accordance  with  43  CFR 
3485.2. 

Notice  of  Availability 

Bidding  instructions  and  bidder 
qualifications  are  included  in  the 
Detailed  Statement  of  the  Lease  Sale. 
Copies  of  the  Statement  and  of  the 
proposed  coal  lease  are  available  at  the 
Bureau  of  Land  Management,  Eastern 
States  OfHce  and  the  Jackson  District 
Office.  Case  file  documents  are 
available  for  public  inspection  at  the 
Eastern  States  Office. 

FOR  RJfrrHER  INFORMATION  CONTACT 

Ms.  Barbara  Coalgate.  Bureau  of  Land 

Management,  Eastern  States  Office,  350 

South  Pickett  Street.  Alexandria, 

Virginia  22304,  (703)  274-0149. 

Pieler  |.  VanZanden. 

Acting  State  Director. 

(FR  Doc.  85-17869  Filed  7-31-85:  8:45  am] 
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[OR-34095] 

Conveyance  of  Public  Lands;  Order 
Providing  for  Opening  of  l^nds; 
Oregon 

Correction 

In  FR  Doc.  85-12927.  appearing  on 
page  23078  in  the  issue  of  Thursday, 
May  30, 1985,  make  the  following 
correction: 

In  the  second  column,  under  the 
heading  Willamette  Meridian,  in  T.  7  S., 
R.  4  E.,  add  the  following  information 
after  the  description  of  sec.  27: 

Sec  35,  lots  1  to  4,  inclusive,  NV^  and  NV^S^: 

MLUNQ  COOe  1MS-01-II 


[A-20349-A] 

Arizona;  Conveyance  of  Public  l^nd; 
Reconveyed  loind  Opened  to  Entry  ' 

Notice  is  hereby  given  that  pursuant 
to  section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1978,  43  U.S.C. 
1716,  the  following  described  lands  were 
transferred  out  of  Federal  ownership  in 
exchange  for  privately-owned  land.  The 
lands  transferred  into  private  ownership 
are  described  as  follows: 

T.  21  N.,  R.  21  W..  GSR  Mer.,  Arizona. 
Sec.  28,  NV^NWy4SWV«NWV4. 
Comprising  5.00  acres  in  Mohave  County. 

Lands  acquired  by  the  United  States 
are  described  as  follows: 

T.  21  N.,  R.  21  W.,  GSR  Meridian.  Arizona, 

A  parcel  of  land  lying  within  the  NEV4  sec. 
28  described  as  follows: 

Commencing  at  the  Northeast  comer  of 
said  section  28;  thence  South  89'50'39'  West 
520.00  feet  to  the  point  of  beginning:  thence 
continuing  South  89'50'391'  West  along  the 
North  line  of  said  Section  28  a  distance  of 
466.ee  feet;  thence  South  0*09'21"  East  466.89 
feet;  thence  North  89*50'39'  East  466.69  feet; 
thence  North  0'09'21'  West  466.69  feet  to  the 
point  of  beginning: 

Containing  5.00  acres,  more  or  less,  in 
Mohave  County. 

The  exchange  was  based  on 
approximately  equal  values. 

The  purpose  of  this  notice  is  to  inform 
the  public  and  interested  State  and  local 
government  officials  of  the  transfer  of 
public  land  and  the  acquisition  of 
private  land  by  the  Federal  Government. 

The  land  acquired  by  the  Federal 
Government  in  this  exchange  is 
classified  under  the  Recreation  and 
public  Purposes  Act.  The  Bullhead  City 
Fire  Department  has  filed  Application 
A-19287  and  the  land  will  continue  to  be 
segregated  from  settlement,  sale, 
location,  or  entries  under  the  public  land 
laws,  including  the  mining  laws  (30 


U.S.C.  Ch.  2),  but  not  from  the  mineral 
leasing  laws. 

At  9  a.m.  on  August  30, 1985,  the 
recoveyed  land  described  above  will  be 
open  to  a[>plications  and  offers  under 
the  mineral  leasing  laws,  subject  to 
existing  State-issues  leases  and  permits 
for  the  terms  of  said  leases  and  permits. 
All  applications  and  offers  received 
prior  to  9  a.m.  on  August  30, 1985  will  be 
considered  as  simultaneously  filed  as  of 
that  time  and  date,  and  a  drawing  will 
be  held  in  accordance  with  43  CFR 
1821.2-3,  if  neccesary.  Those 
applications  and  offers  received 
thereafter  shall  be  considered  in  the 
order  of  filing. 
lohn  T.  Mesas, 

Chief.  Branch  of  Lands  and  Minerals 

Operations. 

[FR  Doc.  85-18188  Filed  7-31-85;  8:45  am] 
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Montana;  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

Under  the  provisions  of  Pub.  L.  97-451, 
a  petition  for  reinstatement  of  oil  and 
gas  lease  M  58989(ND)  Acquired. 
Mountrail  County,  North  Dakota,  was 
timely  filed  and  accompanied  by  the 
required  rental  accruing  from  the  date  of 
termination,  March  1, 1985. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $5  per  acre  and 
16-2/3%  respectively.  Payment  of  a  $500 
administration  fee  has  been  made. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Sec.  31  (d)  and  (e)  of  the  Mineral  Land 
Leasing  Act  of  1920  (30  U.S.C.  188).  the 
Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  as  of  the  date  of  termination, 
subject  to  the  original  terms  and 
conditions  of  the  lease,  the  increased 
rental  and  royalty  rates  cited  above,  and 
reimbursement  for  cost  of  publication  of 
this  Notice. 

Dated:  July  23, 1985. 
Cynthia  L  Embretson. 

Chief.  Fluids  Adjudication  Section. 

(FR  Doc.  85-18190  Filed  7-31-85;  8:45  amj 

8IU.IMO  COOC  4310-»S-M 


(U-0641 

Utati;  Availability;  Grand  Resource 
Management  Plan 

July  23, 1985. 

AGENCY:  Bureau  of  Land  Management. 
Utah. 


action:  Notice  of  Availability,  Grand 
Resource  Management  Plan. 
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summary:  The  Resource  Management 
Plan  (RMP)  for  the  Grand  Resource 
Area,  Moab  District.  Bureau  of  Land 
Management,  has  been  approved  and  is 
uvaiiablc  to  the  public  upon  request. 
FOR  FURTHER  (NFORMATION  CONTACT 
Colin  P.  Christensen,  Area  Manager, 
Grand  Resource  Area,  Bureau  of  Land 
Management.  P.O.  Box  M.  Moab.  Utah 
84532. 

SUPPLEMENTARY  INFORMATION:  The 

Grand  RMP  was  adopted  on  June  24, 
1985.  The  document  includes  the  Record 
of  Decision  for  the  Proposed  Resource 
Management  Plan  and  Final 
Environmental  Impact  Statement.  Grand 
Resource  Area;  the  Resource 
Managem'ent  Plan;  and  the  Rangeland 
Program  Summary.  The^^RMP  provides 
guidance  for  management  of  about  1.8 
million  acres  of  publicTand  in  Grand 
and  San  Juan  Counties,  east-central 
Utah. 

The  RMP  serves  to  designate  the 
1,375-acre  Negro  Bill  Canyon 
Outstanding  Natural  Area,  to  be 
managed  under  43  CFR  8352. 

Copies  of  the  RMP  have  been  mailed 
to  the  RMP  mailing  list.  Copies  are 
available  upon  request  from  the  Area 
Manager,  Grand  Resource  Area. 
S.  Darien«  Harris, 
A  vting  District  Manager. 
|FR  Doc.  85-18189  Filed  7-31-«:  8:45  am] 

BILLING  CODE  4310-OO-M 

IW-89312) 

Wyoming;  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

Pursuant  to  the  provisions  of  Pub.  L. 
97-451.  96  Stat.  2462-2466,  and 
Regulation  43  CFR  3108.2-3(a){b)(1),  a 
petition  for  reinstatement  of  oil  and  gas 
lease  W-89312  for  lands  in  Campbell 
County,  Wyoming  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination. 

The  lessees  have  agreed  to  the 
amended  lease  terms  for  rentals  and 
royalties  at  rates  of  $5.00  per  acre,  or 
fraction  thereof,  per  year  and  16-% 
percent,  respectively. 

The  lessees  have  paid  the  required 
SMXJ.OO  administrative  fee  and  $106.25  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice. 

The  lessees  have  met  all  the 
requirements  for  reinstatement  of  the 
lease  as  set  out  in  section  31  (d)  and  (e) 
of  the  Mineral  Lands  Leasing  Act  of  1920 
(30  U.S.C.  188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 


lease  W-89312  effective  November  1, 

1984,  subject  to  the  original  terms  and 

conditions  of  the  lease  and  the 

increased  rental  and  royalty  rates  cited 

above. 

Andrew  L.  Tarshis, 

Chief.  Leasing  Section. 

[PR  Doc.  85-18187  Filed  7-31-«5:  8:45  am) 

BILUNG  CODE  4310-Z2<li 


fM6613S] 

Montana;  Invttatton;  Coal  Exploration 
License  Application 

Members  of  the  public  are  hereby 
invited  to  participate  with  Western 
Energy  Company  in  a  program  for  the 
exploration  of  coal  deposits  owned  by 
the  United  States  of  America  in  the 
following  described  lands  located  in 
Rosebud  County,  Montana: 

T  1  N..  R.  40  E..  P.M.M., 
Sec.  12:  NWy4. 
160.0  acres. 

Any  party  electing  to  participate  in 
this  exploration  program  shall  notify,  in 
writing,  both  the  State  Director,  Bureau 
of  Land  Management,  P.O.  Box  36800, 
Billings,  Montana  59107;  and  Western 
Energy  Company,  16  East  Granite,  Butte, 
Montana  59701.  Such  written  notice 
must  refer  to  serial  number  M  66135  and 
be  received  no  later  than  30  calendar 
days  after  publication  of  this  Notice  in 
the  Federal  Register  or  10  calendar  days 
after  the  last  publication  of  the  Notice  in 
the  Forsyth  Independent,  whichever  is 
later.  This  Notice  will  be  published  for 
two  consecutive  weeks. 

This  proposed  exploration  program  is 
fully  described  and  will  be  conducted 
pilrsuant  to  an  exploraticm  plan  to  be 
approved  by  the  Bureau  of  Land 
Management,  Montana  State  Office. 
Granite  Tower  Building,  222  North  32nd 
Street,  Billings,  Montana.  The 
exploration  plan  is  available  for  public 
inspection  at  this  address. 

Dated:  July  23. 1985. 
Dean  Stepanek, 
Director. 
[FR  Doc.  85-18229  Filed  7-31-85:  a-45  amj 

BtLUNG  CODE  4310-ON-M 


Montana;  Scratchgravel  Hills  Area 
Recreation  Management  Restrictions 

AGENCY:  Bureau  of  Land  Management, 
Butte  District,  Interior. 
action:  Scratchgravel  Hills  Area 
recreation  management  restrictions. 

SUMMARY:  Under  the  Authority  of  43 
CFR  8364.1  and  as  a  result  of  the 
approval  of  the  Scratchgravel  Hills 
Cooperative  Agreement  on  July  11. 1985. 


the  following  restrictions  for  the  use  of 
the  Scratchgravel  Hills,  Helena, 
Montana,  are  hereby  announced. 

The  following  restrictions  will  become 
effective  August  15, 1985: 

1.  The  use,  possession  afield,  or 
discharge  of  all  firearms  is  prohibited 
year-round  in  the  Scratchgravel  Hills, 
except  during  such  big  game  seasons  afc 
may  be  established  by  the  Montana 
Department  of  Fish.  Wildlife  and  Parks 

2.  The  possession  and  uae  of  fireworks 
is  prohibited  year-round. 

These  regulations  apply  to  public 
lands  in  Sections  19.  20.  21.  22. 23. 25.  aa. 
27.  28.  29,  33,  34,  35,  and  36,  Townahip  11 
North.  Range  4  West,  PMM.  and 
Sections  3,  4.  and  5,  Township  10  North. 
Range  4  West.  PMM. 

The  purpose  of  these  restrictions  is  to 
minimize  hazards  to  visitors  and 
surrounding  residences,  and  to  mimini»» 
the  possibility  of  wildfire.  The  pul>tic 
lands  within  the  designated  area  wilt 
remain  open  to  other  resource  and 
recreation  uses  unless  otherwise 
restricted. 

Pursuant  to  43  CFR  S360X>-7  any 
persons  who  knowingly  violates  or  fails 
to  comply  with  any  regulations 
prescribed  under  Subpart  8364.1  shall  be 
subject  to  a  fine  of  not  more  than  $1000 
or  imprisoned  not  more  than  12  months 
or  both. 

FOR  FURTHER  INFORMATKM  CONTACT 

Area  Manager,  Headwaters  Resource 
Area.  Bureau  of  Land  Management  P.O. 
Box  3388,  Butte.  Montana  59702. 

Dated:  July  24. 1985 
Jack  A.  Mcintosh. 
District  Manager.  Butte  District 
(FR  Doc  d&-18228.  Filed  7-21-85:  8:45  amJ 

BILUNG  COOC  4310-OM-M 


New  Mexico;  El  Paso  Electric  345  kV, 
Springerville  to  Dem^tg,  Transmission 
Line  Project 

AGENCY:  Bureau  of  Land  Management 
(BLNl).  Department  of  Interior. 

ACTION:  Notice  of  availabiUty  of  the 
final  management  framework  plan 
amendment/environmental  impact 
statement  (MFPA/EIS). 

summary:  Pursuant  to  section  1Q2(2)(CJ 
of  the  National  Environmental  Policy 
Act  of  1969.  the  BLM  has  prepared  a 
final  MFPA/EIS  for  the  proposed  □ 
Paso  Electric  345  kV.  Springerville  to 
Deming,  Transmission  Line  Project. 

FOR  FURTHER  INFORMATKM  CONTACR 

Marvin  James.  Bureau  of  Land 
Management.  Las  Cruces  District  Office. 
P.O.  Box  1420,  Las  Cruces,  New  Mexico 
88001.  (505)  525-8228  or  FTS  471-831i 
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SUPPLEMENTARY  INFORMATION:  The  BLM 

has  prepared  the  final  MFPA/EIS  on  the 
El  Paso  Electric  345  kV,  Springerville  to 
Deming.  Transmission  Line  Project  to  be 
located  in  southwestern  New  Mexico.  E! 
Paso  prop»oses  to  build  and  operate  a 
213.5-mile  long,  single  circuit,  345  kV 
transmission  line  from  a  point  on  the 
Tucson  Electric  Power  Company's 
existing  345  kV  transmission  line  near 
Red  Hill,  New  Mexico  to  El  Paso's  Luna 
substation,  1.5  miles  north  of  Deming. 
New  Mexico.  Major  components  of  the 
project  would  include  the  transmission 
line  and  additional  substation 
equipment  at  the  existing  Luna 
substation.  The  final  MFPA/EIS.  which 
will  be  available  July  31. 1985  is  a 
supplement  to  the  draft  MFPA/EIS, 
which  was  published  January  30, 1985. 
Reviewed  together,  the  draft  and  final 
MFPA/EIS  incorporate  the  analyses  of 
the  affected  environment  and 
environmental  consequences  resulting 
from  El  Paso's  proposed  power  line 
project.  The  BLM  Proposed  Plan  is  a 
combination  of  the  modified  Very  Large 
Array  Alternative  and  the  San  Agustin 
Alternative. 

A  limited  number  of  copies  of  the  final 
MFPA/EIS  have  been  printed  and  single 
copies  can  be  obtained  from  the  District 
Manager.  Las  Cruces  District  Office 
(505-525-8228):  State  Director,  New 
Mexico  State  Office  (505-988-6565). 

Copies  of  the  final  MFPA/EIS  can  be 
inspected  at  the  following  locations: 

Govenunent  Offices 

Bureau  of  Land  Management,  Public 

AHairs,  Interior  Building,  18th  and  C 

Streets,  NW..  Washington,  D.C.  20240 
Bureau  of  Land  Management,  New 

Mexico  State  Office,  P.O.  Box  1449, 

Santa  Fe.  NM  87501 
U.S.  Forest  Service.  Gila  National 

Forest.  2610  North  Silver,  Silver  City. 

NM  88061 
Bureau  of  Land  Management,  La? 

Cruces  District  Office,  P.O.  Box  1420. 

Las  Cruces.  NM  88001 
Bureau  of  Land  Management,  Socorro 

Resource  Area,  198  Neel  Street. 

Socorro,  NM  87801 
Bureau  of  Land  Management,  Division 

of  EIS  Services,  555  Zang  Street,  First 

Floor  East,  Denver.  CO  80228 

Public  Libraries 

Silver  City  Public  Library,  515  W. 

College,  Silver  City,  NM  88061 
Branigan  Memorial  Library,  200  East 

Picacho  Avenue,  Las  Cruces,  NM 

88001 
Socorro  Public  Library,  401  Park, 

Socorro,  NM  87801 
Deming  Public  Library.  301  S.Tin 

Avenue,  Deming,  NM  88030 


Dated:  |uly  25, 1985. 
Charles  W.  Luscher, 
Stale  Director. 
|FR  Doc.  85-18200  Filed  7-31-85:  8:45  am] 

MLllNG  CODE  4310-n-«l 


Roseburg  District  Advisory  Council; 
Meeting 

Notice  is  hereby  given  in  accordance 
with  section  309  of  the  Federal  Land 
Policy  and  Management  Act  (as 
amended],  the  Roseburg  District 
Advisory  Council  will  meet  August  23, 
1985.  The  meeting  will  convene  at  9:30 
a.m.  in  the  conference  room  at  the 
Roseburg  District  Office,  777  N.W. 
Garden  Valley  Blvd.,  Roseburg,  Oregon. 

The  agenda  for  the  meeting  will 
include: 

1.  Opening  remarks  and  general 
topics. 

2.  Update  on  noxious  weed  EIS  and 
worst  case  analysis  on  use  of  forest 
chemicals. 

3.  Funding  and  program  outlook  for  FY 
86. 

4.  Timber  sale  plan  update.  Status  of 
"buy  out"  under  the  Timber  Contract 
Modification  Act. 

5.  Other  district  programs. 

6.  Public  comment  period — begins 
about  11:00  a.m. 

Interested  persons  may  make  oral 
statements  before  the  Council  or  file 
written  statements  for  the  Council's 
consideration. 

Summary  minutes  of  the  Council 
meeting  will  be  maintained  in  the 
District  Office  and  available  for  public 
inspection  during  regular  business  hours 
within  30  days  following  the  meeting. 

Dated:  July  17.  1985. 
Ben  C.  Hobbs. 
Associate  District  Manager. 
[FR  Doc.  85-18198  Filed  7-31-85;  8:45  am) 

BOiJNG  COOE  4310-3S-M 

Wyoming:  Filing  of  Plats  of  Survey 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Filing  of  Plats  of  Survey. 

summary:  The  plats  of  survey  of  the 
following  described  lands  were 
officially  filed  in  the  Wyoming  State 
Office,  Bureau  of  Land  Management, 
Cheyenne,  Wyoming,  effective  10:00 
A.M.,  July  19. 1985. 

Sixth  Principal  Meridian 
T.  26  N..  R.  82  W. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  west 
boundary  and  subdivisional  lines,  and 
the  subdivision  of  sections  7  and  18,  T. 


26  N..  R.  82  W..  Sixth  Principal  Meridian. 
Wyoming,  Group  No.  434,  was  accepted 
July  15, 1985. 

T.  26  N..  R.  83  W. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  south 
boundary  and  subdivisional  lines,  and 
the  subdivision  of  sections  28,  32,  and 
33,  T.  26  N.,  R.  83  W.,  Sixth  Principal 
Meridian,  Wyoming,  Group  No.  434,  was 
accepted  July  15. 1985. 

T.  51  N..  R.  72  W. 

The  plat  representing  the  corrective 
dependent  resurvey  of  a  portion  of  the 
subdivisional  lines,  T.  51  N.,  R.  72  W., 
Sixth  Principal  Meridian,  Wyoming, 
Group  No.  459,  was  accepted  July  15, 
1985. 

T.  47  N..  R.  93  W. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  Tract  52,  and 
the  metes  and  bounds  survey  of  Lots  57 
and  58,  Tract  63  D,  T.  47  N..  R.  93  W.. 
Sixth  Principal  Meridian,  Wyoming, 
Group  No.  465,  was  accepted  July  15. 
1985. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  this 
Bureau. 

Sixth  Principal  Meridian 
T.  57  N..  R.  66  W. 

The  supplemental  plat  showing  a 
subdivision  of  original  lot  5.  sec.  30,  T. 
57  N..  R.  66  W.,  Sixth  Principal  Meridian, 
Wyoming,  was  accepted  July  15, 1985. 

"This  plat  was  prepared  to  meet 
certain  administrative  needs  of  this 
Bureau. 

address:  All  inquiries  concerning  these 
lands  should  be  sent  to  the  Wyoming 
State  Office.  Bureau  of  Land 
Management,  P.O.  Box  1828,  2515 
Warren  Avenue",  Cheyenne.  Wyoming 
82003. 

Dated:  July  22.  1985. 
Richard  L.  Oakes. 

Chief  Cadastral  Surveyor  for  Wyoming. 
[FR  Doc.  85-18199  Filed  7-31-85:  8:45  am| 

BILUNO  COOE  43tO-23-M 


(Alaska  AA-48424-M] 

Proposed  Reinstatement  of  a 
Terminated  Oil  and  Gas  Lease;  Alaska 

In  accordance  with  Title  IV  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  (Pub.  L  97-451).  a 
petition  for  reinstatement  of  oil  and  gas 
lease  AA-48424-M  has  been  received 
covering  the  following  lands: 

Copper  River  Meridian.  Alaska 

T.  12  N.,  R.  9W., 
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Sec.  30,  E'/jSWV*. 
180  acres) 

The  proposed  reinstatement  of  the 
lease  would  be  under  the  same  terms 
and  conditions  of  the  original  lease, 
except  the  rental  will  be  increased  to  $5 
per  acre  ppr  year,  and  royalty  increased 
to  16%  percent.  The  $500  administrative 
fee  and  the  cost  of  publishing  this  Notice 
have  been  paid.  The  required  rentals 
and  royalties  accruing  from  Decemeber 
1. 1984.  the  date  of  termination,  have 
been  paid. 

Having  met  all  the  requirements  for 
reinstatement  of  lease  AA-48424-M  as 
set  out  in  section  31  (d)  and  (e)  of  the 
Mineral  Leasing  Act  of  1920  (30  U.S.C. 
188).  the  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  (SC-10).  subject  to  the  terms 
and  conditions  cited  above. 

Dated:  jiily  18, 1985. 
Robert  E.  Sorenson. 

Chief.  Branch  of  Mineral,  Adjudication. 
[FR  Doc.  85-18226  Filed  7-31-85:  8:45  am] 

BlUJNa  COOE  4310-JA-M 


Geothermal  Resource  Area;  Geysers- 
Calistoga,  CA;  Deletion  of  L^nds 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Deletion  of  lands  from  the 
Geysers-Calistoga  Known  Geothermal 
Resources  Area. 


summary:  Pursuant  to  the  authority  in 
the  Secretary  of  the  Interior  by  section 
21(a)  of  the  Geothermal  Steam  Act  of 
1970  (84  Stat.  1566. 1572;  30  U.S.C.  1020). 
and  delegations  of  authority  in  220 
Departmental  Manual  4.1  H,  and 
Secretarial  Orders  3071  and  3087,  the 
following  described  lands  are  hereby 
deleted  from  the  Geysers-Calistoga 
Known  Geothermal  Resource  Area, 
effective  August  1. 1985: 

(5)  California 

GEYSERS-CALISTOGA  KNOWiN 
GEOTHERMAL  RESOURCE  AREA 

Mount  Didblo  Meridian.  California 

T.  ION..  R.  5W.. 

Sec.  19,  Lots  1.  2.  3,  4.  NKV*.  E'/iW^: 

Sec.  20,  EMj,  NWV«; 

Sec.  21; 

Sec.  28,  NV4. 
T  9  N..  R.  6  W.. 

Sec.  1-29: 

Sees.  32-36. 
T.  10  N.,  R.  6  W., 

Sec.  1; 

Sees.  11-14: 

Sees.  19-3B. 
T.  9  N..  R.  7  W., 

Sees.  1-6: 

Sees.  9-15; 

Sees.  23,  24. 


T.  ION.,  R.  7  W.. 

Sec.  8: 

Sees.  16-36. 
T.  9  N.,  R.  6  W., 

Seel 
T.  ION.,  R.  8W.. 

Sees.  13-17; 

Sees.  21-27; 

Sees.  34-36. 

Mallacomes  or  Moristul  Grant  60 

Malacomes  or  Moristul  y  Plan  de 
Agua  Caliente  Grant  61 

Came  Humana  Land  Grant  79 
southeast  of  a  line  beginning  at  the 
northeast  corner  of  the  NW  V4SWV4  of 
Section  9,  T.  8  N.,  R.  6  W.,  and  nmning 
in  a  northeasterly  direction  to  the 
southwest  comer  of  lot  2,  in  Section  3,  T. 
8  N..  R.  6  W.  The  deleted  lands 
described  contain  90,368.84  acres,  more 
or  less. 

The  subject  lands  will  be  made 
available  to  the  first  qualified  applicant 
under  regulations  appearing  in  43  CFR 
Part  3210  beginning  with  the  first 
calendar  month  following  the  date  of 
this  notice. 

This  action  separates  the  Geysers- 
Calistoga  KGRA  into  two  separate 
KGRAs.  The  remaining  lands  to  the 
north  are  now  The  Geysers  KGRA.  The 
remaining  lands  to  the  south, 
surrounding  Calistoga,  are  now  the 
Calistoga  KGRA.  The  Calistoga  KGRA 
lands  are  described  as  follows: 

Mount  Diablo  Meridian,  California 
T.  9  N.,  R.  6  W., 

Sees.  30,  31. 
T.  9  N.,  R.  7  W.. 

Sees.  23.  24. 

Came  Humana  Land  Grant  79 
northwest  of  a  line  beginning  at  the 
northeast  corner  of  the  NW  V4SW  V*  of 
Section  9,  T.  8  N..  R.  6  W..  and  mnning 
in  a  northwesterly  direction  to  the 
southwest  corner  of  lot  2.  Sec.  3.  T  8  N.. 
R.6W. 

Containing  9.034.24  acres,  more  or 
less. 

FOR  FURTHER  INFORMATION  CONTACT. 

Bureau  of  Land  Management.  California 
State  Office,  Division  of  Mineral 
Resources,  2800  Cottage  Way. 
Sacramento,  California  95825.  (916)  484- 
4515. 

Dated:  July  2a  1985. 
Timothy  P.  Julius, 

Acting  District  Manager.  Ukiah. 

(FR  Doe.  85-18227  Filed  7-31-85:  8:45  am) 

BltXtNG  COOE  4310-4O-M 


Preliminary  Notices  of  Realty  Actions; 
Land  Exchanges,  CA 

agency:  Bureau  of  Land  Management. 
Interior. 


action:  Preliminary  Notices  of  Realty 
Action — Land  Exchanges.  Serial  .Nos. 
CA-16934  and  CA-17640. 


SUMMARY:  This  document  supercedes 
and  cancels  in  its  entirety  the  Notice  of 
Realty  Action  published  in  the  Federal 
Register  on  July  8. 1985  in  Volume  SO. 
No.  130.  page  27853  for  sale  of  lands  in 
Sen  Diego  County.  This  publication  also 
deletes  from  public  sale  certain  lands 
identified  in  Federal  Register  of  )une  5 
1985.  Volume  50.  No.  108.  pages  23770- 
23771:  those  parcels  of  land  identified  as 
SD-^5.  CA  17258;  SD-46.  CA  17259:  SD- 
37.  CA  17250:  SD-57.  CA  1725a  and  SD- 
61,  CA  17274,  are  deleted  from  sale  and 
identified  for  exchange.  The  first 
exchange.  Serial  No.  CA  16934.  is 
between  Mr.  Roque  de  La  Fuenle  of  3250 
corporation  and  the  California  Desert 
District's  (CDD)  Southern  California 
Metropolitan  Project  This  exchange 
would  consolidate  a  Federal  land  and 
wildlife  management  area  located  aboui 
8  miles  due  east  of  Chula  Vista. 
California  and  includes  the  (Hibiic  lands 
described  below: 

San  B«nianIiDO  Metidiaa 

T.  lis.,  R.2W., 
Sea  22:  NEV^SE^ 
See.  23:NWV4SEV4 
Sec.  25:  LoU  1-16; 
Sec.  26:  WViNEV*.  EViNHVi. 
Amounting  to  311.2  ac.± 
San  Diego  County,  California. 

The  second  exchange.  Serial  No.  CA 
17640,  is  between  the  Santa  Fe  Pacific 
Realty  Company  and  the  CDD  s  Barstovs 
Resource  Area.  TTiis  exchange  would 
consolidate  Federal  land  holdings  in  the 
Johnson  Valley  and  Afton  Canyon 
vicinity  of  the  California  Desert 
Conservation  Area  and  includes  the 
following  pubUc  lands: 

San  Bernardino  Meridian 

T.  12s..  R.  1W.. 

Sec.  4:  SWV*.  NWV4SEV«. 

Amounting  to  200.00  ac±. 
T.  13S..  R.  IE.. 

Sec.  1:  NEV4SE'«.  S>^SEV«: 

Sea  12:  NEV4. 
T.  13S.,  R.  2E.. 

Sec.  7:  Lots  14  2. 

Amounting  to  360.09  ac.±. 
T.  14S.,  R.  2E.. 

Sec.  5:  Lots  2-6,  S'/iNW'4. 

Amounting  to  170.92  8a±.  San  0)«*^ 
county.  California. 

Purpose:  The  above  described  public 
lands  will  be  classified  for  use  as 
exchange  bases  to  acquire  private  lands 
to  consolidate  Federal  land  holdings  and 
improve  resource  management  of  the 
public  lands.  TTie  exchange  proposals 
will  benefit  the  public  by  disposing  of 
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scattered,  isolated  and  unmanageable 
tracts  of  public  lands  located  in  the 
Southern  California  Metropolitan 
Project  Area  and  acquiring  private  land 
adjoining  manageable  Federal  property. 

This  action  is  taken  to  provide  a 
response  period  of  45  days  during  which 
time  public  comments  will  be  accepted. 
Interested  parties  may  submit  comments 
to  the  Bureau  of  Land  Management  at 
the  address  indicated  below. 

The  publication  of  this  notice 
segregates  the  public  lands  described 
above  from  settlement,  location  and 
entry  under  the  public  land  laws, 
including  the  mining  laws  but  not  from 
exchange  pursuant  to  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  October  21. 1976  (43  U.S.C.  1716). 
The  segregative  effect  shall  terminate 
either  upon  pubhcation  in  the  Federal 
Register  of  a  termination  of  the 
segregation  or  two  (2)  years  from  the 
date  of  this  publication,  whichever 
comes  first.  This  action  is  necessary  to 
avoid  the  occurrence  of  nuisance  mining 
claims  and  any  associated  surface 
occjipancy  that  could  encumber  the 
public  lands  and  jeopardize  the 
proposed  exchanges  while  negotiations 
are  ongoing.  Upon  completion  of  final 
negotiations  and  preparation  of  an 
environmental  assessment,  a  final 
Notice  of  Realty  Action  will  be 
published.  The  notices  will  provide  a 
final  description  of  the  public  as  well  as 
private  lands  to  be  exchanged. 

More  information  may  be  obtained  by 
contacting,  in  writing  the  District 
Manager.  California  Desert  District.  1695 
Spruce  Street.  Riverside,  California 
92507. 

Dated:  July  28. 1985 
H.W.  Rieckan. 

Acting  District  Manager. 

(FR  Doc.  85-18261  Filed  7-31-85;  8:45  am] 

MUJNG  COOC  4310-40-11 


ICA  163951 

Realty  Action;  Sale  of  Public  Land- 
Modification(s);  California 

AGENCV:  Bureau  of  Land  Management. 
Interior. 

action:  Notice  of  realty  action — 
withdrawal  of  sale  parcel  SD-40  from 
competitive  sale  listing:  correction  of  the 
name  of  the  powerline  right-of-way 
holder  under  grant,  R-3545;  and 
notification  of  mining  claim(s)  located 
on  sale  parcel  LA-13. 

summary:  This  action  withdraws  the 
following  land  from  the  competitive  sale 
listing  published  in  Vol.  50.  No.  106,  page 
23771  of  the  Federal  Register  on  ]une  5. 
1985: 


County 
parcel 
number 

Senal 

Legal  descnplion 

Acres 

SO-40 

CA-17253 

T   13S,  n   1W..  SBM; 
Sw.  20:  WH:SWy,S 
EV,. 

♦2000 

The  above  described  land  was 
identified  as  sale  parcel  SD-2  for  Direct 
Sale  to  Mr.  Ed  Malone  under  Case  No. 
CA  17185.  This  action  corrects  a 
reference  to  San  Diego  Gas  and  Electric 
Company  as  being  the  Holder  of  a  right- 
of-way  grant,  R-3545,  for  an  electric 
transmission  line.  The  actual  Holder  of 
the  aforementioned  right-of-way  is 
Southern  California  Edison  Company. 

This  action  also  provides  public 
notice  and  amends  the  mining  claim(s) 
reservations  on  page  23774  of  Vol.  50. 
No.  106  of  the  Federal  Register  to 
include  two  (2)  additional  mining  claims 
located  on  sale  parcel  LA-13. 
Conveyance  of  the  LA-13  parcel  shall  be 
subject  to  the  same  conditions/rights 
described  in  the  aforementioned  Federal 
Register  publication. 

For  additional  information  and 
comment  contact:  The  Bureau  of  Land 
Management.  Southern  California 
Metropolitan  Project,  1695  Spruce  Street. 
Riverside.  California  92507.  (714)  351- 
6379. 

Dated:  )uly  26. 1985. 
H.W.  Ried(en. 
Acting  District  Manager. 
|FR  Doc.  85-18262  Filed  7-31-85;  8:45  am) 

BIU.ING  COOE  4310-40-M 


[CA  17297-CA  17303] 

Sale  of  Public  Land;  Los  Angeles  and 
San  Diego  Counties,  CA 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

action:  Notice  of  realty  action,  direct 

sale  of  public  land  in  Los  Angeles  and 

San  Diego  Counties.  California — change 

of  sale  date. 

SUMMARY:  This  notice  changes  the  sale 
date  specified  in  the  Bureau's  Notice  of 
Realty  Action  which  was  published  in 
the  Federal  Register  on  )uly  2. 1985  in 
Vol.  50.  No.  127,  page  27366. 

The  aforementioned  publication  gave 
a  sale  date  of  September  4, 1985.  This 
notice  changes  the  sale  date  to 
September  24. 1985.  All  other  portions  of 
the  July  2. 1985  Notice  of  Realty  Action 
remain  unchanged. 

Background  Information:  This  action 
was  deemed  necessary  to  ensure 
adequate  public  notice  in  the  general 
vicinity  of  the  direct  sale  parcels.  Those 
parties  purchasing  the  sale  parcels  must 
give  legal  notice  of  the  direct  sales 


through  newspaper  advertisements  at 
least  60  days  prior  to  the  sale. 

Dated:  |uly  26.  1985. 
H.W.  Riecken. 

Acting  District  Manager. 

[FR  Doc.  85-18260  Filed  7-31-85;  8:45  am| 

BtlXINQ  COOC  4310-40-M 


IES-035170,  Group  881 

Michigan;  Filing  of  Plat  of  Dependent 
Resurvey  and  Subdivision  of  Sections 

|uly  26.  1985. 

1.  The  plat  of  the  dependent  resurvey 
of  a  portion  of  the  south  boundary  (Fifth 
Correction  Line),  Township  51  North. 
Range  32  West,  a  portion  of  the  south 
and  west  boundaries,  a  portion  of  the 
subdivisional  lines,  and  subdivision  of 
sections.  Township  50  North,  Range  32 
West.  Michigan  Meridian.  Michigan,  will 
be  officially  filed  in  Eastern  States 
Office,  Alexandria,  Virginia  at  7:30  a.m., 
on  September  9, 1985. 

2.  The  dependent  resurvey  was  made 
at  the  request  of  the  Bureau  of  Indian 
Affairs. 

3.  All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  dependent 
resurvey  must  be  sent  to  the  Deputy 
State  Director  for  Cadastral  Survey. 
Eastern  States  Office.  Bureau  of  Land 
Management,  350  South  Pickett  Street. 
Alexandria.  Virginia  22304,  prior  to  7:30 
a.m.,  September  9. 1985. 

4.  Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $4.00  per  copy. 
Patricia  A.  Ludlow, 

Acting  Deputy  State  Director  for  Cadastral 

Survey. 

[FR  Doc.  85-18327  Filed  7-31-85:  8:45  am) 

BHJJNG  COOE  4310-O.MI 


IA-189091 

Arizona;  Conveyance  of  Public  Land; 
Reconveyed  Land  Opened  To  Entry 

Notice  is  hereby  given  that  the 
following  described  land  has  been 
transferred  out  of  Federal  ownership 
pursuant  to  section  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  in  exchange  for  privately  owned 
land.  The  land  transferred  to  private    . 
ownership  is  described  as: 

Gila  and  Salt  River  Meridian,  Arizona 

T.  19  N.,  R.  21  W  . 
Sec.  31,  Lot  6. 

Comprising  19.94  acres  in  Mohave  County- 
Land  acquired  by  the  United  States  is 

described  as: 
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Gila  and  Salt  River  Meridian,  Arizona 

T.  25  N.,  R.  17  W., 
Sec.  31,  Lots  3  and  4,  E'^SW'/4  and  SE'/4. 
Comprising  320.15  acres  in  Mohave  County. 

The  exchange  was  made  based  on 
approximately  equal  values. 

The  purpose  of  this  notice  is  to  inform 
the  public  and  interested  State  and  local 
government  officials  of  the  transfer  of 
public  land  and  acquisition  of  private 
land  by  the  Federal  Government. 

The  land  acquired  by  the  Federal 
Government  in  this  exchange  will  be 
open  to  entry  under  the  general  land 
laws,  at  g  a.m.  on  August  30. 1985.  The 
mineral  estate  is  owned  by  the  Santa  Fe 
Railroad  Company. 

Dated:  July  25, 1985. 
|ohn  T.  Mezes. 

Chief,  Branch  of  Land  and  Minerals 

Operations. 

(FR  Doc.  85-18309  Filed  7-31-85;  8:45  am) 

BiUJNQ  COOE  4310-3a-« 


Colorado,  Parachute  Shale  Oil  Project; 
Environmental  Statements 

agency:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  Availability  of  Record 
of  Decision. 


summary:  The  purpose  of  this  notice  is 
to  announce  the  availability  of  the 
Record  of  Decision  (ROD)  for  the 
Parachute  Shale  Oil  Project.  The 
decision  is  to  implement  the  Agency's 
Preferred  Alternative  as  designated  in 
the  Final  EIS. 

SUPPLEMENTARY  INFORMATION:  The 

Bureau  of  Land  Management  has 
decided  to  approve  the  Agency's 
Preferred  Alternative  as  designated  in 
the  FEIS  dated  December  7, 1984.  The 
ROD  summarizes  the  EIS  scoping 
process,  alternatives  considered, 
components  of  the  preferred  alternative, 
decision  rationale,  mitigation,  and 
monitoring. 

Availability:  Single  copies  of  the  ROD 
may  be  obtained  from:  EIS  Team 
Leader,  Bureau  of  Land  Management, 
764  Horizon  Drive,  Grand  Junction.  CO 
81506,  (303)  243-6552,  FTS  323-0011. 

Dated:  July  28, 1985. 

Dick  Freel, 

Associate  District  Manager,  Grand  Junction 
Distict. 

|FR  Doc.  85-18304  Filed  7-31-85;  8:45  amj 

BILLING  COOe  4310-JB-M 


iM-63927] 

Exchange  of  Public  and  Private  Lands 
in  Carter  County,  MT 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  Realty  Action  M- 
63927. 

summary:  The  following  described 
lands  have  been  determined  to  be 
suitable  for  disposal  by  exchange  under 
Section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C. 
1716: 

Principal^ Meridian.  Montana 

T.3S.,  R.59E., 

Sec.  19:  Lot  2; 

Sec.  20:  NpViSW'/*.  NWV4SEV4: 

Sec.  27:  WM!SWy4; 

Sec.  28:  NV4NEV4,  W%NWV4: 

Sec.  34:  SWV4NWV4. 
T.4S.,  R.59E., 

Sec.2:SV4SWy4: 

Sec.  11:  NW'/4NWV4. 

Aggregating  520.32  acres. 

In  exchange  for  these  lands,  the 
United  States  Government  will  acquire 
the  surface  estate  in  the  following 
described  lands: 

Principal  Meridian.  Montana 
T.3S.,  R.58E., 

Sec.lO:SV4SWy«; 

Sec.  15:  NViNWy4. 
T.3S.,  R.59E., 

Sec.  17:  swy4swy4. 

T.4S.,  R.59E.. 
Sec.  1:  SV4. 

Aggregating  520  acres. 

DATES:  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager.  Bureau  of  Land  Management, 
P.O.  Box  940,  Miles  City,  Montana  59301. 

Any  adverse  comments  will  be 
evaluated  by  the  State  Director,  who 
may  vacate  or  modify  this  realty  action 
and  issue  a  final  determination.  In  the 
absence  of  any  action  by  the  State 
Director,  this  realty  action  will  become 
the  final  determination  of  this 
department. 

FOR  FURTHER  INFORMATION  CONTACT: 
Information  related  to  this  exchange, 
including  the  environmental  assessment 
and  land  report,  is  available  for  review 
at  the  Powder  River  Resource  Area 
Office,  Miles  City  Plaza,  Miles  City. 
Montana  59301. 
SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  exchange  it  to  resolve  an 
existing  trespass  and  to  provide 
management  enhancement  by  blocking 
up  both  public  and  private  lands  within 
George  Blair's  Belltower  Ranch  and 
grazing  allotment. 


The  exchange  is  consistent  with  the 
Bureau's  planning  for  the  lands  involved 
and  has  been  discussed  with  state  and 
county  officials.  Cdrter  County 
Commissioners  were  consulted  on  May 
14. 1985,  and  concurred  there  is  no  need 
for  a  public  meeting  to  be  held.  The 
public  interest  will  be  served  by  making 
the  exchange.  The  publication  of  this 
notice  segregates  the  public  lands 
described  above  from  appropriation 
under  the  public  land  laws,  including  the 
mining  laws,  but  not  from  exchange 
pursuant  to  Section  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976. 

The  exchange  will  be  made  subject  to: 

1.  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  or  canals 
constructed  by  the  authority  of  the 
United  States  in  accordance  with  43 
U.S.C.  945.  for  lands  being  transferred 
out  of  federal  ownership. 

2.  The  reservation  to  the  United  States 
of  mineral  interest  in  the  lands  being 
transferred  out  of  federal  ownership. 

3.  All  vaUd  existing  rights  (e.g.  rigbts- 
or-way.  easements,  and  leases  of 
record). 

4.  Value  equalization  by  cash 
payment  or  acreage  adjustment 

5.  The  exchange  must  meet  the 
requirements  of  43  CFR  4110.4-2(b). 

Dated:  July  24, 1985. 
Robert  A.  Teegardeo, 
Acting  District  Manager. 
[FR  Doc.  85-18307  Filed  7-31-85;  8:45  amJ 

BILLING  CODE  431 


ICA-15835] 

Califomia.  Opening  of  Land  Subject  to 
Section  24  of  ttte  Federal  Pomvr  Act 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  90  Stat  2751: 
43  U.S.C.  1714.  and  section  24  of  the 
Federal  Power  Act  of  June  10, 1920  (41 
Stat.  1075.  as  amended,  16  U.S.C.  818) 
and  pursuant  to  the  detemiination  of  the 
Federal  Energy  Regulatory  Commission, 
in  DA-1148  Califomia,  it  is  ordered  as 
follows: 

1.  Subject  to  vahd  existing  rights,  the 
provisions  of  existing  withdrawals  and 
the  requirements  of  applicable  law,  the 
following  described  land  in  the  Sierra 
National  Forest,  withdrawn  in  FERC 
Power  Project  No.  67  will  not  be  injured 
or  destroyed  for  the  purposes  of  power 
development  and  shall  effective 
immediately,  become  available  for 
consummation  of  pending  Forest  Sen  ice 
Exchange  Application,  CA-8603,  under 
the  General  Eb(change  Act  of  March  2f). 
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192;:.  43  U.&C  465.  as  amended.  16 
LJS.C  485  subject  to  the  provisions  of 
section  24  of  the  Federal  Power  Art  of 
|une  10. 1920. 

Mount  Diablo  Meridian 

Sierra  Malmiial  Forest 

T.»S..  R.25E.. 
Sec.  20.  NE^iSEV* 

The  area  described  aggregates 
tipp«)\im«tely  40  acres  in  Fresno  C'.(>unl> 

The  land  has  been  open  to  application 
and  offers  under  the  mineral  leasing 
laws.  These  lands  remain  segregated 
from  the  mining  laws  under  Forest 
Ser\  ice  Exchange  Application  CA-8e03 

Inquiries  concerning  the  lands  should 
be  addressed  to  the  Slate  Director. 
Bureau  of  Land  Management,  Room  F.- 
2841.  Federal  Office  Building.  2800 
Cottage  Way.  Sacramento.  California 
95825. 

Dated:  julv  23.  198S. 
Ed  Hastey. 
Stale  Director 
[ra  Doc.  85-18303  Tiled  7-31-85:  8:45  am| 

BIUJMGCOOE  «310-40-« 


Filing  of  Piats  of  Survey;  Oregon/ 
Washington 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

action:  Notice. 


SUMMARY:  The  plats  of  survey  of  the 
fo' lowing  described  lands  have  been 
officially  filed  in  the  Oregon  State  Ofice. 
Portland.  Oregon  on  the  dates 
hereinafter  stated: 

Willametle  Meridian 

OR  T  34  S.,  R.  3  W.; 
WA  T.  39  N.,  R.  38  L 

The  above  two  ptais  wteie  officially  filed 
June  II.  I96S. 

0RT.4N.,R.2W.; 
OR  T.  28  S..  R.  10  W-: 
ORT.  37S.,  R.  33L; 
OR  T.  30  S.,  R.  45  E.: 
WA  T.  27  N.,  R.  9  EL: 
WAT.  12N..  R.  15E.: 
WAT.36N.,  R.32E. 

The  alMve-listed  plats  were  officially  filed 
July  5.  1965. 

Ail  of  the  above-listed  plats  represent 
dependent  resurveys,  subdivisions,  and 
supplemental  ptaCs. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bureau  of  Land  McUiagenient.  H2"i  \.E 
Multnomah  Street,  P.O.  Box  2965. 
Portland.  Oregon  97208. 


Dated:  July  26.  1985 
Cbuop  C.  VwighM,  Jr.. 

Act:ng  Chief.  Branch  oflMiida  ond Minfnilf- 
Operations. 
IF'R  Doc.  85-18.108  Filed  7-31-85:  8:45  am| 

WLUNG  COOE  43tO-3»-« 


IN-78501 

Termination  of  Departm^t  of  Energy 
Withdrawal  Appticatiort;  Nevada 

|ul\  18.  1965. 

Notice  of  proposed  withdrawal  and 
reservation  of  1.064  acres  of  public  land 
was  published  as  FR  Doc  73-22248.  page 
28961.  in  the  October  18. 1973  issue.  The 
Department  of  Energy  has  canceled  its 
application.  Therefore,  pursuant  to 
regulation  43  CFR  2310.2-l{c),  the 
segregative  effect  of  this  application 
terminated  on  March  28  1985 
.Alan  |.  Duolon, 

Acting  Deputy  State  Director.  Operations 
[VR  Doc  85-18.305  Filed  7-31-8.";:  8:45  am) 
BILUNGCOOC  4310-MC-N 

lN-298401 

Proposed  Continuation  of  Withdrawal; 
Nevada 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 

summary:  The  Department  of  Energy 
proposes  that  1.11  acres  of  Public  Land 
Order  2803.  which  established  a  11.29- 
acre  withdrawal  for  radio  site  facilities, 
be  continued  for  an  additional  20  years 
The  remaining  10.28  acres  will  be 
terminated.  The  land  would  remain 
closed  to  surface  entry  and  mining.  The 
land  would  remain  open  to  mineral 
leasing 

FOR  FURTHER  INFORMATION  CONTACT: 

Vienna  Wolder,  Bureau  of  Land 
.Vlanagement.  Nevada  State  Office.  P.O 
Box  12000,  Reno,  Nevada  89520  (702) 
784-5481. 

The  Department  of  Energy  proposes 
that  the  following  described  1.11  acres 
of  the  existing  land  withdrawal  made  by 
Public  Land  Order  2803  of  October  19. 
1962.  be  continued  for  a  period  for  20 
years  pursuant  to  Section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  90  Stat.  2751,  43  U.S.C.  1714 

Mount  Diablo  Meridian 

.A  tract  of  land  situated  in  unsurveyed  , 
Section  2.  T.  2  N..  R.  42  E..  tieginning  at  a 
point  from  which  USGS  Triangulation  Station 
•Brock"  t)ears  S.  74*49'45  '  W.,  4.S0  feet,  more 
particularly  described  as  follows: 
Theme  ^nith  700  feet: 
Thence  West  70  feet  to  the  true  point  of 
Itesinning: 


1  hence  North  380  feet: 
Thence  West  140  feet: 
Thence  South  360  feet: 
Thence  East  140  feet  to  the  Inie  point  oi 
l>eginning. 
The  area  described  contains  approximately 
1  II  acres  in  Esmeralda  County. 

The  purpose  of  the  withdrawal  is  to 
protect  the  communication  facilities  for 
the  Nevada  Test  Site.  The  withdrawal 
segregates  the  land  from  appropriation 
under  the  public  land  laws,  including  the 
mining  laws,  but  not  the  mineral  leasing 
laws.  No  change  is  proposed  in  the 
purpose  or  segregative  effect  of  the 
withdrawaL 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal 
continuation  may  present  their  views  in 
writing  to  the  Chief,  Branch  of  Land 
Resources,  in  the  Nevada  State  Office 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
j  demand  for  the  land  and  its  resources  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawal  will  be  continued  and  if  so, 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawal  will  continue 
until  such  final  determination  is  made 
.Man ).  Ounloa. 

Acting  Deputy  State  Director.  Operations 
[¥¥.  Doc  85-18306  Filed  7-31-65:  8:45  am] 

BILLING  COD€  4310-HC-M 


lOR  194741 

Proposed  Continuation  of  Withdrawal; 
Oregon 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  Notice. 

summary:  The  Department  of  the  Navy 
proposes  that  a  land  withdrawal  for  the 
Boardman  Bombing  Range  continue  for 
an  additional  25  years.  The  lands  would 
remain  closed  to  surface  entry  and 
mining  but  would  be  opened  to  mineral 
leasing  subject  to  Navy  concurrence. 
FOR  FURTHER  INFORMATION  CONTACT. 
Champ  Vaughan,  BLM  Oregoq  State 
Office  P.O.  Box  2965.  Portland.  Oregon 
97208  (Telephone  503-231-6905). 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Navy  proposes  that 
the  existing  land  withdrawal  made  by 


Executive  Order  No.  8651  of  January  23, 
1941,  as  amended  by  Executive  Order 
No.  9526  of  February  28, 1945,  Public 
Land  Order  No.  417  of  October  14, 1947, 
and  Pub.  L.  87-356,  be  continued  for  a 
period  of  25  years  pursuant  to  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  90  Stat.  2751, 
43  U.S.C.  1714. 

•    The  lands  involved  are  located 
approximately  40  miles  west  of 
Pendleton  and  aggregate  37,400.31  acres 
within  T.  4  N.,  R.  24  E.,  and  Tps.  2.  3,  and 
4  N.,  R.  25  E.,  W.M.,  in  Morrow  County, 
Oregon. 

The  purpose  of  the  withdrawal  is  to 
protect  the  Naval  Weapons  Systems 
Training  Facility,  Boardman,  also  known 
as  the  Boardman  Bombing  Range.  The 
withdrawal  segregates  the  lands  from 
operation  of  the  public  land  laws, 
including  the  mining  laws  and  mineral 
leasing  laws.  No  change  is  proposed  in 
the  purpose  or  segregative  effect  of  the 
withdrawal  except  to  open  the  lands  to 
applications  and  offers  under  the 
mineral  leasing  laws.  The  37,400.31 
acres  referred  to  by  this  notice  are 
public  domain  lands.  The  Department  of 
the  Navy  also  has  jurisdication  over 
approximately  10,000  acres  of  adjacent 
acquired  lands  which  are  not  affected 
by  this  notice. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal 
continuation  may  present  their  views  in 
writing  to  the  undersigned  officer  at  the 
address  specified  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawal  will  be  continued  and  if  so, 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawal  will  continue 
until  such  final  determination  is  made. 

Dated  Juiy  28. 1985. 

Champ  C.  Vaughan,  Jr., 

Acting  Chieif.  Branch  of  Lands  and  Minerals 
Operations. 

|FR  Doc.  85-18301  Filed  7-31-85;  8:45  am] 
BILUNG  COOE  4310-33-M 
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[OR-20253I 

Proposed  Continuation  of  Withdrawal; 
Oregon 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 


summary:  The  Bureau  of  Reclamation 
proposes  that  a  land  withdrawal  for  the 
Klamath  Project  continue  for  an 
additional  50  years.  The  lands  would 
remain  closed  to  surface  entry  and 
mining  but  has  been  and  would  remain 
open  to  mineral  leasing. 

FOR  FURTHER  INFORMATION  CONTACT 

Champ  Vaughan.  BLM  Oregon  State 
Office,  P.O.  Box  2965,  Portland,  Oregon 
97208  (Telephone  503-231-6905). 
SUPPLEMENTARY  INFORMATION:  The 

Bureau  of  Reclamation  proposes  that  the 
existing  land  withdrawal  made  by  the 
Secretarial  Order  of  June  25, 1919,  the 
continued  for  a  period  of  50  years 
pursuant  to  Section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  90  Stat.  2751,  43  U.S.C.  1714. 

The  lands  involved  are  located 
approximately  15  miles  south  of 
Klamath  Falls  and  aggregate  7,329.14 
acres  within,  T.  41  S.,  Rgs.  9  and  10  E., 
W.M.,  Klamath  County,  Oregon. 

The  purpose  of  the  withdrawal  is  to 
protect  the  Klamath  Reclamation 
Project  The  withdrawal  segregates  the 
lands  from  operation  of  the  public  land 
laws  generally,  including  the  mining 
laws,  but  not  the  mineral  leasing  laws. 
No  change  is  proposed  in  the  purpose  or 
segregative  effect  of  the  withdrawal. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal 
continuation  may  present  their  views  in 
writing  to  the  undersigned  officer  at  the 
address  specified  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  lands  and  their 
resources.  A  report  will  also  be 
prepared  for  consideration  by  the 
Secretary  of  the  Interior,  the  President 
and  Congress,  who  will  determine 
whether  or  not  the  withdrawal  will  be 
continued  and  if  so,  for  how  long.  The 
final  determination  on  the  continuation 
of  the  withdrawal  will  be  published  in 
the  Federal  Register.  The  existing 
withdrawal  will  continue  until  such  final 
determination  is  made. 


Dated:  July  24. 1985. 

Qiamp  C,  Vaughan.  |r.. 

Acting  Chief.  Branch  of  Lands  and  Minerals 
Operations. 

IFR  Doc.  85-18302  Filed  7-31-85:  fttt  am| 

BIUJNG  COOC  431»-33-ll 


Modified  Notice  of  Realty  ActkMi;  Salt 
of  Public  Unds;  Socorro  County.  NM 

The  Notice  of  Realty  Action  published 
in  the  Federal  ^MAster  on  July  11. 1985. 
Vol.  50,  No.  133.  paws  28274  and  28275 
is  hereby  modified  ^include  the 
following  information: 

Exact  acreages  for  all  parcels  will  be 
available  in  the  Socorro  Resource  Area 
Office  at  a  later  date.  Prior  to  bid 
submission,  bidders  should  caU  the 
Socorro  Resource  Area  Office  (505)  835- 
0412  for  exact  acreages  which  will 
determine  final  value  amounts  for 
minimum  acceptable  bids. 
H.  lames  Fox. 
District  Manager. 
[PR  Doc.  85-18326  Filed  7-31-85:  8:45  am) 

nujNG  CODE  4310-F94I 

IA-19395] 

Realty  Action;  Excttange  of  Public 
Lands 

agency:  Bureau  of  Land  Management 
Interior. 

ACTION:  A  private  exchange  of  public 
lands  in  Pinal  County,  Arizona,  for 
private  lands  of  equal  fair  market  value 
within  the  Apache-Sitgreaves  National 
Forest,  Coconino  County,  Arizona. 

summary:  The  following  described 
public  lands  have  been  examined  and 
determined  to  be  suitable  for  exchange 
pursuant  to  section  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (Stat.  2756;  43  U.S.C.  1716). 

Gila  and  Salt  River  Meridian 

Pinal  County,  Arizona 

T.  8  S.,  R.  16  E.. 
Sec.  25:  SViNVaSWV*.  SViSWVi. 

SWV4NWV4SEV4.  W'ASWV*SE%. 
Containing  150  acres  more  or  less. 
Sec.  26:  Lots  1  through  15,  WViNE^, 
WVkSEV^NEV*.  NEVtNWy«.  SE^ 
excluding  p^itented  Hackney  lode  MS 
No.  698.  Raven  lode  M.S.  \o.  699, 
Mammoth  lode  M.S  No.  802.  Rdven  lode 
M.S.  No.  804,  Mars  lode  M.S.  No.  808. 
Remnant  lode  M.S.  No.  807,  Mohax%-k  and 
Mohawli  Wedge  lodes  M.S.  No.  1157, 
Rooster  Mine  lode  M.S.  No.  2999. 
Washington  and  Colden  Slipper  lodes 
M.S.  No.  3751,  Erfletch  lode  MS  3971. 
Mammoth  Extension  and  Avon  Triangle 
lodes  M.S.  No.  3972,  Remnant  Extension 
lode  M.S.  No.  3973,  Ford,  Ford  Fraction. 
Manana  and  Quien  Sabe  lodes  M.S.  No. 
3974.  New  Year  and  Gulcb  lodes  MS  \o 
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4203  and  Evtension  and  Wuch  lodes  MS 
No.  4430.  containinjj  311 J6  acrfs  more  or 
less. 
Sec  35:  Lot  1.  NEV..  NW  »^«\\V  '^. 
S'-iiNWi.  SMi.  excluding  patented 
Mohawk  lode  M.S.  No.  1137.  Golden 
Slipper  and  Washington  lodes  M.S.  No 
3751.  San  Manuel  1  through  San  Manuel 
9  lodes  and  San  Manuel  15  througli  San 
Manuel  32  lodes  and  San  Manuel  35  lode- 
M.S.  4320.  Bees  Nest  Side  Fraction.  iJo. 
Lio  Extension,  and  Wach  lodes  M.S.  No 
443a  containing  105.04  acres  more  or 
less. 
Containinj:  a  total  of  ."iee  1  acres  more  or 
less 

In  e.xchange  for  the  above  lands,  the 
Bureau  of  Land  Management  will 
acquire  the  foUowing  described  private 
lands  from  the  Magma  Copper 
Company.  San  Manuel.  Arizona 

Gila  and  Salt  River  Mendian 

Coconino  County.  .Arizona 

T  14  N..  R.  13  E. 
Sec.  31:  Lots  9  and  10.  conlainiriji  60*  acre^ 

more  or  less. 
Sec  33:  NW>4NEV4.  NE^^NW^4.  S«*\W'-4 

containing  160  acres,  more  or  less. 
Containing  a  total  of  22060  ar res  more  oi 
less  ^ 

SUPPLEMENTAL  INFORMATION:  I'he 
purpose  of  this  exchange  is  to  faciUtate 
the  resource  management  program  of 
the  Apache-Silgreaves  National  Forest 
and  to  dispose  of  public  lands 
determined  to  have  no  mineral  value 
which  are  difficult  to  manage  by  the 
Bureau  of  Land  Management.  These 
lands  are  near  enclaves  *\ithin  private 
and  State  of  Arizona  land  ownerships 

This  proposal  is  consistent  with 
Bureau  planning  whereby  the  highest 
and  best  use  of  the  land  is  recognized 
The  acreages  exchanged  shall  be 
adjusted  to  be  equal  in  fair  market 
value. 

The  exchange  as  it  affects  the  publii 
lands  will  be  subject  to: 

1.  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  and  canals 
under  the  Act  of  August  30. 1890. 

2.  Valid  existing  rights  including,  but 
not  limited  to.  any  right-of-way. 
easement,  permit  or  lease  of  record 

The  exchange  as  it  affects  the  private 
lands  offered  by  the  Magma  Copper 
Company  within  the  .'\pache-Sitgreaves 
National  Forest  will  be  subject  to: 

Ci\»  and  Salt  River  Meridian 

T  14  N..  R  13  E.. 

Sec.  31:  Lots  9  and  10  t£SS  and 
EXCEPTLMC  therefrom  all  timt)er  over  IJ 
inches  d.b.h.  at  the  time  of  cutting  until 
May  20. 1987. 

Sec.  33:  NWV4N'E''4.  NE^NW  «4.  S'iNW  ' « 
LESS  and  EXCEPTING  therefrom  all 
timt>er  over  12  inches  db.h  at  the  time  nf 
cutting  until  May  20.  19fM 

A  reservation  for  all  the  oil.  gas.  and 
iither  minerals  in.  on.  or  under,  or  which 
may  be  produced  from  such  land  and 


the  right  of  entry  to  prospect  for,  mine 
and  remove,  all  oil.  gas  and  other 
minerals  in  said  land.  All  the  above 
reservations  are  duly  recorded  in 
Coconino  County,  Arizona. 

Publication  of  this  notice  in  the 
Federal  Register  shall  segregate  the 
subject  Federal  lands  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  excepting  exchange,  but 
including  the  mining  laws,  for  a  period 
of  two  years  following  the  date  of  this 
notice.  Segregation  will  terminate  upon 
issuance  of  patent. 

OATK  For  a  period  of  45  days  from  the 
publication  of  this  notice  in  the  Federal 
Register,  interested  parties  may  submit 
comments  to  the  District  Manager,  425  E 
4th  StreeL  Safford,  Arizona  85546.  Any 
adverse  comments  will  be  evaluated  by 
the  Arizona  State  Director,  who  may 
vacate  or  modify  this  realty  action  and 
issue  a  final  determination.  In  the 
absence  of  such  revisions  this  realtv 
action  will  become  the  final 
determination  of  the  Bureau. 

FOR  FURTHER  INFORMATION  CONTACT: 

Keith  Cook.  (Jila  Resource  Area 
Manager,  Safford  District  Office,  Bureau 
of  Land  ManagemenU  425  E.  4th  Street. 
Safford.  Arizona  85546.  Phone:  (602)  428- 
4040 

lliiled  |ul>  24.  19115 
Vernon  L  Saline. 
Xcttiifi  District  Maiiajft-r 
jFR  Doa  85-18313  Filed  7-31-85;  8:45  am] 

MLUMG  CODE  43W-32-4I 

Fish  and  Wildlife  Service 

Dennis  Bromiey,  et  al.;  Receipt  of 
Application  lor  Permit 

The  following  applicants  have  apphed 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531,  et  seq] 

PRT-e95450 

Applicant:  Dennis  Bromley.  Anchorage.  AK 

The  applicant  requests  a  permit  to 
import  a  personal  sport-hunted  trophy  of 
a  bontebok  (Damaliscus  d.  dorcas) 
culled  from  the  captive  herd  of  CJ. 
Relief.  Harrismith,  South  Africa,  for  the 
purpose  of  enhancement  of  propagation 
PRT-693295 
Applicant:  John  Nicolella.  New  York,  NY 

The  applicant  requests  a  permit  to 
(mport  a  personal  sport-hunted  troph>  of 
a  bontel>ok  [Damaliscus  d.  dorcas) 
culled  from  the  captive  herd  of  Francis 
Bowker.  Crahamstown.  South  Africa,  for 
the  purpose  of  enhancement  of 
propagation. 
PRT-696620 
Applicant:  Norma  Epiey,  Arrovo  Grande.  t:A 

The  applicant  requests  a  permit  to 
import  a  personal  sport-hunted  trophy  of 


a  bontebok  [Damaliscus  d.  dorcas) 
culled  from  the  captive  herd  of  F. 
Bowker,  Jr.,  Crahamstown,  South  Africa, 
for  the  purpose  of  enhancement  of 
propagation. 
PRT-6e6357 

Applicant:  Wild  Canid  Survival  A  Research 
Center,  Eureka.  MO. 

The  applicant  requests  a  permit  to 
export  a  captive-born  grey  wolf  [Cariis 
lupus  pallipes)  to  the  Cologne 
Zoological  Park,  West  Germany,  for  the 
purpose  of  enhancement  of  propagation 
PRT-eseeoi 

Applicant:  San  Diego  Zoo,  San  Diego.  C.A 
The  applicant  requests  a  permit  to 
import  a  pair  of  Mhorr  gazelles  [Gaze/kt 
damo  mhorr)  from  the  Munich  Zoo, 
Federal  Republic  of  Germany,  for  the 
purpose  of  enhancement  of  propagation 

PRT-6668U2 

Applicant:  San  Diego  Zoo,  San  Diego.  CA 
The  applicant  requests  a  permit  to 
import  two  male  and  one  female 
Cuvier's  gazelles  [Gazella  cuvieri]  from 
the  Munich  Zoo,  Federal  Republic  of 
Germany,  for  the  purpose  of 
enhancement  of  propagation. 

PRT-696T57 

Applicant:  San  Diego  Zoo.  San  Diego.  CA 

The  applicant  requests  a  permit  to 
import  one  c^iptive-bom  brown  hyena 
[Hyaena  brunnea)  from  the  Assiniboiiie 
Park  Zoo,  Winnipeg.  Canada,  for  the 
purpose  of  enhancement  of  propagation 

PRT-696r55 

Applicant:  San  Diego  Zoo.  San  Diego.  C;A 

The  applicant  requests  a  permit  to 
import  one  female  snow  leopard 
[panlhero  uncic)  from  the  Zurich  Zoo 
Switzerland,  for  the  purpose  of 
enhancement  of  propagation 

PRT-69675e 

Applicant:  San  Diego  Zoo.  San  Diego.  C.A 

The  applicant  requests  a  permit  to 
import  a  pair  of  black-footed  cats  [Felis 
nigripes]  from  the  Wuppertal  Zoo. 
Federal  Republic  of  Germany,  for  the 
purpose  of  enhancement  of  propagation 

PR! -<)e,=i99e 

Applicant:  San  Diego  Zoo.  San  Diego.  CA 

The  applicant  requests  a  permil  to 
export  a  make  Sumatran  Orangutan 
[Pongo  pygmaeus  abelli)  and  five  male 
and  four  female  black  lemurs  [Lemur 
moceo)  to  the  Tierpark  Berlin.  German 
Democratic  Republic,  for  the  purpose  of 
enhancement  of  propagation 

PRT-695995 

Applicant:  Sfiri  Diego  Zoo.  San  Diego.  CV 

The  applicant  requests  a  permit  to 
export  a  ctiptiife-born  male  drill 
[marydrillus  /eucophaeus]  from  the 
^Hanover  Zoo.  Federal  Republic  of 
Germany,  for  the  purpose  of 
enhancement  of  propagation 
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PRT-696527 

Applicant:  Kim  Enterprises,  Albuctuerque. 

MM. 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  an 
adult  pair  and  12  eggs  of  masked 
bobwhite  quail  [Colinus  virginianus 
ridgwayi)  from  Tal  Bartlett,  Riverdale. 
GA,  for  enhancement  of  propagation. 

PRT-696585 

Applicant:  Peter  Brazaitis.  Brooklyn.  NY 

The  applicant  requests  a  permit  to 
import  tissue  samples  from  wild  and 
captive  specimens  of  the  following 
species  for  the  purpose  of  scientific 
research:  Yacare  (Caimaa  crocodilus 
yacare),  broad-snouted  caiman  (C. 
latirosths]  and  Black  caiman 
{Melanosuchus  niger). 
PRT-696929 
Applicant:  Idaho  Department  of  Fish  ft  Game. 

Boise.  ID. 

The  applicant  requests  a  permit  to 
import  36  wild  woodland  caribou 
[Rangifer  tarandus  caribou]  from 
Canada  into  Idaho  over  a  3-year  period 
for  the  purpose  of  supplementing  U.S 
populations  and  enhancing  the 
propagation  and  survival  of  the  species 

PRT-695994 

Applicant:  San  Diego  Zoo.  San  Die^o.  CA 

The  applicant  requests  a  permit  to 
export  2  female  Bomean  orangutans 
[Pongo  pygmaeus  pygmaeus)  to  the 
Chengdu  Zoo,  People's  Republic  of 
China,  for  the  purpose  of  enhancement 
of  propagation. 
PRT-e96367 
Applicant:  Fish  &  Wildlife  Service/National 

Sea  Turtle  Coordinator,  Albuquerque,  NM 

The  applicant  requests  a  permit  to 
take,  import  and  export  scientific 
specimens  (including  but  not  limited  to 
prese^ed  hatchlings.  reproductive 
tracts,  naturally  dead  eggs  and 
eggshells)  of  all  endangered  sea  furtle.«> 
native  to  the  Western  Hemisphere  to 
and  from  various  researchers  in  Canada. 
Mexico,  the  United  Kingdom  and  other 
countries  for  the  purpose  of  scientific 
research  and  enhancement  of  survival 
PRT-696343 
Ronnie  D.  Smith,  Norco.  CA. 

The  applicant  requests  a  permit  to 
import  two  personal  sport-hunted 
trophies  of  the  bontebok  [Damaliscus  d 
dorcas)  culled  from  a  captive  herd  on  a 
ranch  in  South  Africa  for  the  purpose  of 
enhancement  of  survival  of  the  herd. 
PRT-696360 
Applicant:  New  York  Zoological  Society. 

Bronx.  NY. 

The  applicant  requests  a  permit  to 
import  10  captive-hatched  broad- 
snouted  caimans  [Caiman  latirosths) 
from  Atagawa  Tropical  Garden,  fapan. 
for  the  purpose  of  enhancement  of 
propagation. 


PRT-e96354 

Applicant:  William  A.  Paulin,  L.ompoc.  CA 

The  applicant  requests  a  permit  to 
import  the  personal  sport-hunted  trophy 
of  a  bontebok  (Damaliscus  d.  dorcas) 
culled  from  the  captive  herd  of  Frank 
Bowker,  Grahamstown.  South  Africa,  for 
the  purpose  of  enhancement  of  survival 
of  the  herd. 
PRT-e96327 
Applicant:  Manuel  Garcia.  Hermosillo. 

Mexico. 

The  applicant  requests  a  permit  to 
import  the  personal  sport-hunted  trophy 
of  a  bontebok  [Damaliscus -d.  dorcas) 
culled  from  the  captive  herd  of  Frank 
Bowker.  Grahamstown,  South  Africa,  for 
the  purpose  of  enhancement  of  survival 
of  the  herd. 

PRT-696341 

Applicant:  Gary  Lingle,  Grand  Island.  NK 

The  aptilicant  requests  a  permit  to 
take  (capture,  measure,  band)  interior 
least  terns  [Sterna  antillarum 
athalassos)  in  Nebraska  for  the  purpose 
of  scientific  research. 
PRT-674488 
Applicant:  James  Fraser — VA  Polytechnic; 

Institute,  Blackburg.  VA 

The  applicant  requests  a  permit  to 
take  (band,  mark,  radio-tag/ track, 
collect  blood  and  feathers,  and 
recapture)  up  to  30  bald  eagles 
[Haliaeetus  leucocephalus)  per  year  in 
the  Chesapeake  Bay  area  for  scientific 
research  and  enhancement  of 
propagation. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7:45  am  to  4:15  pm). 
Room  611. 1000  North  Glebe  Road. 
Arlington,  Virginia  22201.  or  by  writing 
to  the  Director.  U.S.  Fish  and  Wildlife 
Service  of  the  above  address. 

Interested  persons  may  comment  on 
any  of  these  applications  within  30  days 
of  the  date  of  this  publication  by 
submitting  written  views,  arguments,  or 
data  to  the  Director  at  the  above 
address.  Please  refer  to  the  appropriate 
PRT  number  when  submitting 
comments. 

Dated:  July  25. 1985. 
R.K,  Robinson. 

Chief.  Branch  of  Permits.  Federal  Wildlift- 
Permit  Office. 

[V9.  Doc.  85-18206  Filed  7-31-85;  8:45  am] 
BILUNO  CODE  4310-S6-M 

Minerals  Management  Service 

Developnrtent  Operations  Coordination 

Docunrient 

agency:  Minerals  Management  Service 

ACTION:  Notice  of  the  Receipt  of  a 

Proposed  Development  Operations 

Coordination  Document  (DOCDJ. 


summary:  Notice  is  hereby  given  that 
Seagull  Energy'  E  &  P  Inc..  has  submitted 
a  [)OCD  describing  the  activities  it 
proposes  to  conduct  on  Lease  OCS-C 
4069.  Block  384.  Galveston  Area, 
offshore  Texas.  Proposed  plans  for  the 
above  area  provide  for  the  development 
and  production  of  hydrocartion^with 
support  activities  to  be  conduced  from 
an  onshore  base  located  at^^eeport 
Texas. 

date:  The  subject  DOCD  was  deemed 

submitted  on  July  17. 1985. 

ADDRESSES:  A  copy  of  die  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director.  Gulf 
of  Mexico  OCS  Region.  Minerals 
Management  Service.  3301  North 
Causeway  Blvd..  Room  147.  Metairie. 
Louisiana  (Office  Hours:  9  a.m..  to  3-.30 
p.m..  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT 

Michael  J.  Tolbert;  Minerals 
Management  Service  Gulf  of  Mexico 
OCS  Region:  Rules  and  Production: 
Plans.  Platform  and  Pipeline  Section. 
Exploration/Development  Plans  Unit, 
phone  (504)  838-0875. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  .\otice  is  to  inform  the 
public,  pursuant  to  Sec.  25  of  the  OCS 
Lands  Act  Amendments  of  197&  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised  250.34 
of  Title  30  of  the  CFR. 

Dated:  July  22. 1985 
John  L.  Rankin. 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 
1FR  Doc  85-18186  filed  7-31-85:  845  am| 

BIUJNG  CODE  431IMIR-M 


Receipt  of  Development  Operations 
Coordination  Document 

AGENCY:  Minerals  Management  Service. 
Interior. 

ACTIOA:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Walter  Oil  and  Gas  Corporation  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
I.eases  OCS-G  2537  and  253a  Blocks  265 
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and  266,  respectively,  West  Cameron 
Area,  offshore  Louisiana.  Proposed 
plans  for  the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  onshore  base 
located  at  Cameron.  Louisiana. 
date:  The  subject  DOCD  was  deemed 
submitted  on  July  19, 1985. 
ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director.  Gulf 
of  Mexico  OCS  Region.  Minerals 
Management  Service.  3301  North 
Causeway  Blvd..  Room  147.  Metairie. 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m.,  Monday  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACr. 

Ms.  Angie  Gobert;  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production; 
Plans.  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0876. 
SUPPtEMENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  Sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
1979,  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Dated:  July  22, 1985. 

lohn  L  Rankin, 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 

|FR  Doc  85-18185  Filed  7-31-85:  8:45  am) 
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Development  Operations  Coordination 
Document;  Corpus  Ctiristi  Oil  and  Gas 
Co. 

agency:  Minerals  Management  Sei\ice. 
Inferior. 

action:  Notice  of  the  receipt  of  a 
proposed  development  operations 
coordination  document  (DOCD). 


summary:  Notice  is  hereby  given  that 
Corpus  Christi  Oil  and  Gas  Company 
has  submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  5694,  Block  98.  Main  Pass 
Area.  Offshore  Louisiana  and 
Mississippi.  Proposed  plans  for  the 
above  area  provide  for  the  development 
and  production  of  hydrocarbons  with 


support  activities  to  be  conducted  from 
an  onshore  base  located  at  Venice. 
Louisiana. 

date:  The  subject  DOCD  was  deemed 
submitted  on  July  24, 1985.  Comments 
must  be  received  within  15  days  of  the 
date  of  this  Notice  or  15  days  after  the 
Coastal  Management  Section  receives  a 
copy  of  the  DOCD  from  the  Minerals 
Management  Service. 

ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  office  of  the  Regional  Director.  Gulf 
of  Mexico  OCS  Region,  Minerals 
Management  Service.  3301  North 
Causeway  Blvd..  Room  147.  Metairie, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m..  Monday  through  Friday).  A  copy  of 
the  DOCD  and  the  accompanying 
Consistency  Certification  are  also 
available  for  public  review  at  the 
Coastal  Management  Section  Office 
located  on  the  lOjiiFloor  of  the  State 
Lands  and  NatuFuSjesources  Building. 
625  North  4th  Strict.  Baton  Rouge. 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m..  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 
OCS  Plans,  Post  Office  Box  44396,  Baton 
Rouge,  Louisiana  70805. 

FOR  FURTHER  INFORMATION  CONTACT! 

Mr.  Michael  J.  Tolbert:  Minerals 
Management  Service;  Gulf  of  Me.vico 
OCS  Region;  Rules  and  Production; 
Plans.  Platform  and  Pipeline  Section; 
E.\ploration/Development  Plans  Unit: 
Phone  (504)  838-0875. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  5  930.61  of  Title  15  of 
the  CFR,  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
I  250.34  of  Title  30  of  the  CFR. 


Dated:  July  28.  1985. 

John  L.  Rankin, 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 

|FR  Doc.  85-18314  Filed  7-31-85;  8:45  am] 

ntXINO  COOE  431(MIR-«I 


INTERNATIONAL  TRADE 
COMMISSION 

I  Investigation  No.  337-TA-191J 

Certain  Stretcti  Wrapping  Apparatus 
and  Components  Thereof;  Issuance  of 
Action  and  Order  Provisionally 
Accepting  Joint  Motion  for 
Modification  of  Consent  Order 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Issuance  of  Action  and  Order 
provisionally  accepting  joint  motion  for 
modification  of  consent  order.- 

summary:  The  Commission  has 
provisionally  accepted  the  joint  motion 
of  complainant  Lantech,  Ltd.,  and 
respondents  MuHer  Manufacturing.  Ltd., 
and  Muller  Packaging  Systems,  Inc.,  for 
modification  of  the  consent  order  issued 
in  connection  with  final  disposition  of 
the  above-captioned  investigation. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Kingery,  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  telephone  (202)  523-1638. 
suPPlfMENTARY  INFORMATION:  Pursuant 
to  the  Commission's  Action  and  Order 
and  §  211.57  of  the  Commission's  rules, 
copies  of  the  Action  and  Order,  the 
motion,  and  this  notice  shall  be  served 
upon  each  former  party  to  the 
investigation.  Comments  on  the  motion 
must  be  filed  with  the  Secretary  to  the 
Commission  within  7  days  of  publication 
of  this  notice.  No  public  hearing  will  be 
held  on  this  matter. 

Issued:  July  29, 1985. 

By  order  of  the  Commission. 
Kennetli  R.  Mason, 
Secretary'. 

jFR  Doc.  85-18206  Filed  7-31-85:  8:45  am] 
aiLUNacooE  toso-oi-m 


I  Investigation  No.  337-TA-143) 

Certain  Amorptious  Metal  Alloys  and 
Amorphous  Metal  Articles;  Exclusion 
Order  Modification  Proceedings 

agency:  International  Trade 

Commission. 

action:  Notice  is  hereby  given  that  the^ 

Commission  will  conduct  proceedings  to 

determine  whether  the  exclusion  order 

issued  in  the  above-captioned 


/. 
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investigation  should  be  modified, 
limited,  or  vacated. 


summary:  As  of  the  date  of  publication 
of  this  notice  in  the  Federal  Register,  the 
Commission  hereby  institutes 
proceedings  under  19  pFR  §  211.57  to 
determine  whether  there  are  effective 
and  feasible  means  of  enforcing  the 
general  exclusion  order  issued  in  the 
subject  investigation  on  October  15. 
1984.  without  excluding  products  made 
by  noninfringing  processes,  what  those 
means  are,  ahd  whether  the  exclusion 
order  should  be  modified,  limited, 
vacated,  or  left  unchanged. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  further  information  about  the 
Commission's  decision  to  institute 
modification  proceedings,  contact  P.N 
Smithey.  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  telephone  202-523-0350. 
For  further  information  concerning  the 
modification  proceedings,  contact 
Stephen  L  Sulzer.  Esq.,  Commission 
investigative  attorney.  Office  of  Unfair 
Import  Investigations,  U.S.  International 
Trade  Commission,  telephone  202-523- 
0419. 

SUPPLfMENTARV  INFORMATION: 

Background:  Investigation  No.  337-TA- 
143  was  conducted  to  determine 
whether  there  is  a  violation  of  section 
337  of  the  Tariff  Act  of  1930  (19  U.S.C 
1337)  in  the  importation  or  sale  of 
certain  amorphous  metal  alloys  and 
articles,  by  reasons  of  the  alleged 
infringement  of  three  U.S.  patents 
.  owned  by  complainant  Allied  Corp.  (See 
48  FR  15963,  Apr.  13, 1983.)  The 
investigation  resulted  in  the  issuance  of 
a  general  exclusion  order  prohibiting 
amorphous  metal  articles  manufactured 
abroad  in  accordance  with  the  casting 
process  disclosed  in  claims  1,  2,  3,  5,  8. 
or  12  of  Allied's  U.S.  Letters  Patent 
4,221,257  from  entering  the  United 
States.  (See  49  FR  42803  (Oct.  24. 1984); 
USITC  Publication  1664  (November 
1984).) 

Although  the  exclusion  order  is 
directed  only  to  articles  made  by 
infringing  process,  respondents  Hitachi 
Metals,  Ltd.  and  Hitach  Metals 
International.  Ltd.  have  argued  to  the 
Commission  that  the  order  will  be 
enforced  by  the  U.S.  Customs  Service  in 
a  manner  that  will  result  in  the 
exclusion  of  all  amorphous  metal 
articles,  including  those  made  by 
noninfringing  processes.  (See  the  public 
version  of  Motion  No.  143-86"C".) 

The  Commission  also  has  received  a 
letter  from  the  United  States  Trade 
Representative  (USTR)  expressing 
concern  about  enforcement  of  the 


exclusion  order.  The  letter 
communicates  the  U.S.  Customs 
Service's  recommendation  that  the  order 
be  amended  to  include  a  provision 
stating  that  potential  importers  of 
amorphous  metal  articles  may  petition 
the  Commission  to  institute  such 
proceedings  as  may  be  appropriate  to 
determine  whether  the  articles  sought  to 
be  imported  are  exempt  from  the  order, 
and  thus  may  be  allowed  entry.  (Letter 
dated  Apr.  16, 1985,  from  former  USTR 
William  E.  Brock  to  Chairwoman  Paula 
Stern.) 

Since  Customs  has  expressed  concern 
about  enforcement  of  the  exclusion 
order,  and  since  the  validity  of  the 
proposed  means  of  enforcement  is  in 
dispute,  the  Commission  has  decided  to 
institute  proceedings  pursuant  to  nile 
211.57  to  determine  whether  the 
exclusion  order  should  be  modified. 

The  modification  proceedings  shall 
initially  be  presided  over  by  an 
administrative  law  judge  (ALJ).  who 
shall  conduct  adversary  proceedings  to 
the  exent  necessary  to  take  evidence, 
make  findings  of  fact  and  conclusions  of 
law,  and  issue  a  recommended 
determination  (RD)  as  to:  (1)  Whether 
there  are  effective  and  feasible  means  of 
enforcing  the  general  exclusion  order 
without  excluding  products  made  by 
noninfringing  processes,  and  (2)  what 
those  means  are.  The  RD  also  shall 
include  recommendations  as  to  the 
disposition  of  the  exclusion  order,  i.e.. 
whether  the  order  should  be  modified  to 
include  the  provision  recommended  by 
Customs,  limited  in  scope,  vacated,  or 
left  unchanged. 

Notice  of  the  RD  will  be  published  in 
the  Federal  Register.  Interested 
members  of  the  public  and  other  Federal 
agencies  vnl\  be  permitted  to  file  written 
comments  on  the  RD  within  10  days 
after  publication  of  the  notice. 

After  reviewing  the  RD.  all 
information  obtained  in  the  modification 
proceedings,  and  pertinent  information 
on  the  record  of  investigation  No.  337- 
TA-143.  the  Commission  will  determine 
whether  the  exclusion  order  should  be 
modified,  limited,  vacated,  or  left 
unchanged. 

Public  inspection.  The  exclusion 
order.  USTRs  letter,  the  public  version 
of  Hitachi's  Motion  No.  143-86"C,"  the 
Commission's  Action  and  Order,  and  all 
other  nonconfidential  documents  on  the 
record  of  the  investigation  are  available 
for  inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  Docket  Section. 
U.S.  International  Trade  Commission. 
701  E  Street,  NW.,  Washington,  DC 
20436.  telephone  202-523-0471. 


By  order  of  the  Commission 
Issued:  |uly  26. 1W5 

Kenneth  R.  MaM>o. 

SfcrfUiry 

jFR  DcK..  85-18267  tiled  7-31-a5;  8;45  am{ 

8ILUM6  COOC  702O-O3-« 


INTERSTATE  COMMERCE 
COMMISSION 

(Finance  Docket  No.  306SS I 

Amtte,  Wilkinson  &  Feliciana  Railroad 
Co.;  Exemption 

agency:  Interstale  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  Pursuant  to  49  U.S.C.  10505. 
the  Commission  is  granting  a  petition 
filed  by  Amite.  Wilkinson  &  Feliciami 
Railroad  Co.  (AWT)  for  exemptions 
from:  (1)  49  U.S.C.  10901  for  AV\T  to 
operate  a  recently  abandoned  43iH-inile 
line:  and  (2)  49  U.S.C.  11301  for  AWF  to 
issue  notes  and  common  stock. 

DATES:  Thia  action  is  effective  on 
August  1,  1985.  Petitions  to  reopen  due 
on  August  21, 1985. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  30685  to: 

(1 1  Office  of  the  Secretar>',  Case  Control 
Branch.  Interstate  Commerce 
Commission,  Washington.  DC  20423 

(2)  Petitioners  representative:  Mark  H. 
Sidman.  1575  Eye  Street.  NW..  Suite 
350.  Washington.  DC  20005 

FOR  FURTHER  INFORMATION  CONTACT 

l.ouis  E.  Citomep.  (202)  275-7245. 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commissions  decision,  to  obtain  a 
copy  of  the  full  decision  write  to  TS. 
InfoSysfems.  Inc..  Room  2229.  Interstate 
Commerce  Commission  Building. 
Washington.  DC  20423.  or  call  289-4357 
(DC  Metropolitan  area),  or  toll  free  (8001 
424-5403. 

Decided:  iuly  22. 1965. 

By  the  Commission.  Chairman  Ta>  lor.  Vh,«- 
Chairman  Gradison.  Commissioners  Sterrett 
Andre.  Simmons.  L,amt)oley.  and  Strenio 
Commissioner  Lamboley  concurred  in  the 
result. 

fames  H.  Bayne. 
Sccrelary: 
|FR  Doc.  85-18294  Filed  7-31-85:  8:45  am] 
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[Docket  No.  AB-18  (Sui>-71X)) 

Chesapeake  and  Ohio  Railway  Co^ 
Discontinuance  of  Service  in  Boone 
County,  WV;  Exemption 

The  Chesapeake  and  Ohio  Railway 
Company  (C&O)  has  filed  a  notice  of 
exemption  under  49  CFR  Part  1152. 
Subpart  F— Exempt  Abandonments  and 
Discontinuance  of  Service  and  Trackage 
Rights,  to  discontinue  service  on 
approximately  1.7  miles  of  rail  line,  a 
portion  of  C&O's  Laurel  Fork 
Subdivision,  between  milepost  9.0  and 
milepost  10.7  (end  of  line),  in  Boone 
County.  WV. 

Applicant  has  certified:  (1)  That  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  no  overhead 
traffic  moves  over  the  line,  and  (2)  that 
no  formal  complaint  filed  by  a  user  of 
rail  service  on  the  line  (or  by  a  State  or 
local  governmental  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  hne  either  is  pending 
with  the  Commission  or  any  U.S.  District 
Court,  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period.  The  appropriate  State  agency 
has  been  notified  in  writing  at  least  10 
days  prior  to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co.- 
Abandonment-Goshen.  360  l.C.C.  91 
(1979). 

The  exemption  will  be  effective 
August  31, 1985  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  must 
be  filed  by  August  IZ  1985  and  petitions 
for  reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  August  21. 
1985  with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission.  Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicants  representatives: 
Rene  J.  Gunning,  Suite  2204. 100  North 

Charles  St.,  Baltimore,  MD  21201 
Peter  }.  Shudtz.  P.O.  Box  6419, 

Cleveland.  OH  44101 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  July  19, 1985. 

By  the  Commission.  Heber  P.  Hardy. 
Director.  Office  of  Proceedings. 
lames  H.  Bayne, 
Secretary. 
(FR  Doc.  85-18293  Filed  7-31-85;  8:45  am] 
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(Docket  No.  AB-12  (Sui>-93)|< 

Southern  Pacific  Transportation  Co.; 
Abandonment;  In  St.  Martin  Parish,  LA; 
Rndings 

The  Commission  has  issued  a 
certificate  authorizing  Southern  Pacific 
Transportation  Company  to  abandon  its 
13.04-mile  rail  line  between  St. 
Martinville  (milepost  5.66).  and  Breaux 
Bridge  (milepost  18.70)  in  St.  Martin 
Parish,  LA.  The  abandonment  certificate 
will  become  effective  30  days  after  this 
publication  unless  the  Commission  also 
finds  that:  (1)  A  financially  responsible 
person  has  offered  financial  assistance 
(through  subsidy  or  purchase)  to  enable 
the  rail  service  to  be  continued;  and  (2) 
it  is  likely  that  the  assistance  would 
fully  compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer:  "Rail 
Section,  AB-OFA".  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  Part  1152. 
lamea  H.  Bayne, 
Secretary. 
[FR  Doc.  18292  Filed  7-31-85;  8:45  am) 

■HXINGCOOE  703S-01-« 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Proposed  Consent  Order  in 
Action  Under  the  Clean  Air  Act;  James 
River-KVP.  Inc.,  Parchment.  Ml 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  38  FR  19029,  notice 
is  hereby  given  that  a  proposed  Consent 
Order  in  United  States  of  America  v. 
fames  River-KVP.  Inc..  Civil  No.  K84-54 
CA4  was  lodged  with  the  United  States 
District  Court  for  the  Western  District  of 
Michigan,  on  July  22, 1985. 

The  complaint,  which  was  brought 
under  Section  113  of  the  Clean  Air  Act. 
alleged  that  defendant  at  its  facility  in 
Parchment,  Michigan  was  violating  the 
requirements  of  the  Michigan  State 
Implementation  Plan  ("SIP") 
promulgated  pursuant  to  the  Clean  Air 
Act.  Under  the  proposed  Consent  Order, 
compliance  with  the  Michigan  SIP  is  to 


be  achieved  with  respect  to  two  paper 
coating  lines  and  one  graphic  arts  line  at 
the  Parchment,  Michigan  facility  by 
specified  dates,  the  latest  of  which  is 
December  31, 1986.  The  proposed  Order 
provides  for  stipulated  penalties  to  be 
paid  by  defendant  if  it  fails  to  meet  any 
of  the  requirements  of  the  Order.  The 
proposed  Order  also  provides  for 
defendant  to  pay  a  civil  penalty  in  the 
amount  of  $20,000.  within  two  weeks 
after  entry  of  the  Order. 

The  Department  of  Justice  will  receive 
written  comments  relating  to  the 
proposed  Consent  Order  for  a  period  of 
thirty  (30)  days  from  the  date  of  this 
publication.  Comments  should  be 
directed  to  the  Assistant  Attorney 
General  for  the  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice,  Washington.  D.C.  20530  and 
should  refer  to  United  States  of  America 
y.  fames  River-KVP,  Inc.,  D.J.  Ref.  90-S- 
2-1-635. 

The  proposed  Consent  Order  may  be 
examined  at  the  offices  of  the  United 
States  Attorney,  399  Federal  Building, 
Grand  Rapids.  Michigan  49503;  at  the 
Region  V  Office  of  the  United  States 
Environmental  Protection  Agency,  230 
South  Dearborn  Street,  Chicago,  Illinois 
60604;  and  at  the  Office  of  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice,  Room  1515, 
10th  and  Pennsylvania  Avenue,  N.W., 
Washington.  D.C.  20530.  A  copy  of  the 
proposed  Consent  Order  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $2.00  (10  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
F.  Henry  Habicht  D. 
Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 
[FR  Doc.  85-18236  Filed  7-31-85:  8:45  am) 

NUJNO  CODE  441(M)1-M 


'Thi»  notice  wa«  inadvertently  published  at  SO  FR 
30020.  |uly  23.  1985.  in  advance  of  the  service  of  the 
Commigsion  8  decision.  Allotted  10  day  period 
should  be  calculated  instead  from  this  current 
publication. 


Notice  of  Lodging  of  Consent  Order 
Pursuant  to  Clean  Air  Act 

In  accordance  with  Department  of 
Justice  policy,  28  CFR  50.7,  notice  is 
hereby  given  that  on  July  19, 1985,  a 
proposed  consent  decree  in  United 
States  V.  Fox  Paper,  Inc.  (S.D.  Ohio)  was 
lodged  with  the  United  States  District 
Court  for  the  Southern  District  of  Ohio. 
Under  the  terms  of  the  proposed  consent 
decree,  the  defendant  pays  a  civil 
penalty  of  $30,000  and  must  install 
pollution  control  equipment  to  comply 
with  the  Clean  Air  Act. 


4 


Federal  Register  /  Vol.  50,  No.  148  /  Thursday.  August  1,  1985  /  Notices 


31263 


The  Department  of  Justice  will  receive 
comments  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication  relating 
to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General,  Land  and 
Natural  Resources  Division.  Department 
of  Justice,  Washington,  D.C.,  20530,  and 
should  refer  to  United  States  v.  Fox 
Paper.  Inc..  D.J.  Ref.  No.  90-5-2-1-704. 

The  proposed  consent  decree  may  be 
examined  at  the  OfFice  of  the  United 
States  Attorney,  200  U.S.  Post  Office- 
Courthouse,  Cincinnati,  Ohio  45202,  at 
the  Region  V  Office  of  the 
Environmental  Protection  Agency,  230 
South  Dearborn  Street,  Chicago,  Illinois 
60604,  and  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice.  Room  1515,  Ninth  Street  and 
Pennsylvania  Avenue.  N.W., 
Washington.  D.C.  20530.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcepient  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy  of  the  proposed  consent  decree, 
refer  to  the  case,  proposed  consent 
decree  and  D.J.  Reference  number. 
F.  Henry  Habicht  U, 
Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 
[FR  Doc.  85-18237  Filed  7-31-85;  8:45  am] 

MLUNQ  COOC  4410-01-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

(Notice  85-51] 

National  Commission  on  Space; 
Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
National  Commission  on  Space  (NCS). 
DATE  AND  TIME:  August  21, 1985,  8:15 
a.m.  to  5:30  p.m.;  August  22. 1985.  8:15 
a.m.  to  5  p.m. 

ADDRESS:  Jet  Propulsion  Laboratory, 
4800  Oak  Grove  Drive,  (Administration 
Building  180,  Room  101).  Pasadena, 
California  91109. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mrs.  Mechthild  E.  "Mitzi"  Peterson, 
National  Commission  on  Space,  Suite 
3212,  490  LEnfant  Plaza  East.  SW. 
Washington.  DC  20024  (202/453-8685). 


SUPPLEMENTARY  INFORMATION:  The 

National  C^ommission  on  Space  was 
established  to  study  existing  and 
proposed  U.S.  space  activities;  formulate 
an  agenda  for  the  U.S.  civilian  space 
program;  and  identify  long-range  goals, 
opportunities,  and  policy  options  for 
civilian  space  activity  for  the  next  20 
years.  The  Commission,  chaired  by  Dr. 
Thomas  O.  Paine,  consists  of  15  voting 
members.  The  meeting  will  be  open  to 
the  public  up  to  the  seating  capacity  of 
the  room  (approximately  80  persons 
including  Commission  members  and 
other  participants). 
Type  of  meeting:  Open. 

Agenda 

August  21.  1985 

8:15  a.m. — Opening  Remarks. 

8:45  a.m. — Challenges  of  Space  Program. 

9:15  a.m. — ^Review  of  Space  Science  Board 

Recommendations. 
10:30  a.m. — Planetary  Exploration  (Part  1). 
1  p.m. — Planetary  Exploration  (Part  2). 
2:45  p.m. — ^Earth  Sciences. 
5:30  pjn. — Adjourn. 

August  22.  1985 

8:15  a.m. — Announcements. 

8:30  a.m. — Astrophysics. 

10:30  a.m. — Space  Science  Technology 

Isssues. 
1:30  p.m. — Conunission  Discussion. 
5  p.m. — Adjourn. 
Richard  L.  Daniels, 

Deputy  Director.  Logistics  Management  and 
Information  Programs  Division,  Office  of 
Management. 
July  26, 1985? 
[FR  Doc.  85-17783  Filed  7-31-85;  8:45  amj 

MIXING  CODE  7S10-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Dance  Advisory  Panel;  Meeting 

Pursuant  to  section  10  (a)  (2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Dance 
Advisory  Panel  (Dance/Film/Video 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  August  20-21. 1985. 
from  9:00  a.m. — 8:00  p.m.  and  on  August 
22, 1985,  from  9:00  a.m. — 6:00  p.m.  in 
Room  716  of  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue.  NW., 
Washington,  D.C. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  August  22, 1985.  from 
2:00  p.m. — 6:00  p.m..  to  discuss  policy 
issues. 

The  remaining  sessions  of  this 
meeting  on  August  20-21. 1985.  from  9:00 
a.m. — 8:(to  p.m.  and  on  August  22, 1985, 
from  9:00  a.m. — 2:00  p.m.  are  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 


applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  Humanities  Act  of  1965.  as 
amended,  including  discussion  on 
information  given  in  confidence  to  the 
agency  by  grant  applicants.  In 
accordance  with  the  determination  of 
the  Chairman  pubUshed  in  the  Federal 
Register  of  February  13. 1980.  these 
sessions  will  be  closed  to  the  public 
pursuant  to  subsections  (c)  (4).  (6)  and 
9(b)  of  section  552b  of  Title  5.  United 
States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark.  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts.  Washington. 
D.C.  20506.  or  call  (202)  682-5433. 
John  H.  Clark, 

Director.  Office  of  Council  and  Panel 
Operations.  National  Endowment  for  the  Arts. 

July  26. 1985. 

[FR  Doc.  85-18231  Filed  7-31-85: 8:45  am) 

MLUNG  CODE  7S37-01-II 


Music  Advisory  Panel;  Meeting 

Pursuant  to  section  10  (a)  (2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Music 
Advisory  Panel  (Chamber/New  Music 
Presenters  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
August  20-22. 1985.  from  9:30  a.m.— 6«) 
p.m.  in  Room  714  of  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue. 
NW.,  Washington.  D.C. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  August  22. 1985.  from 
2:00  p.m. — 4:00  p.m..  to  discuss  Policy. 
Guidelines  &  Five- Year  Planning 
Document. 

The  remaining  sessions  of  this 
meeting  on  August  20-21. 1985.  from  9.-00 
a.m. — 6:00  p.m..  August  22. 1985,  from 
9:30  a.m.— 2:00  p.m.,  and  on  August  22. 
1985.  from  4:15  p.m.— 6KX)  p.m.,  are  for 
the  purpose  of  Panel  review,  discussion. 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965.  as 
amended,  including  discussion  of 
information  given  in  confidence  to  the 
agency  by  grant  applicants.  In 
accordance  with  the  determination  of 
the  Chairman  published  in  the  Federal 
Register  of  February  13. 1980.  these 
sessions  will  be  closed  to  the  public 
pursuant  to  subsections  (c)  (4).  (6)  and 
9(b)  of  section  552b  of  Title  5.  United 
States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark.  Advisory  Committee 
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Management  Officer,  National 
Endowment  for  the  Arts.  Washington. 
D.C.  20506.  or  call  (202)  682-5433. 
lohD  H.  dark. 

Director.  Office  of  Council  and  Panel 
Operations.  National  Endowment  for  the  Arts 
|uly  28.  1985. 

|FR  Doc.  85-18230  Filed  7-31-«5;  8  45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

IDocket  No«.  50-400  OL,  50-401  OL) 

Carolina  Power  and  Light  Co.  and 
North  Carolina  Eastern  Municipal 
Power  Agency  (Shearon  Harris 
Nuclear  Power  Plant,  Units  1  and  2); 
Oral  Argument 

Notice  is  hereby  given  that,  in 
accordance  with  the  Appeal  Board's 
order  of  June  25,  1985.  oral  argument  on 
the  appeal  of  the  joint  intervenors, 
Conservation  Council  of  North  Carolina 
and  Wells  Eddleman.  from  the  Licensing 
Board's  February  20. 1985  Partial  Initial 
Decision  will  be  heard  at  10:00  a.m.  on 
Wednesday.  August  28.  1985,  in  the  NRC 
Public  Hearing  Room.  Fifth  Floor.  East- 
West  Towers  Building.  4350  East-  West 
Highway.  Bethesda.  Maryland. 

Dated:  |uly  29. 1985. 
For  the  Appeal  Board 
C.  lean  Shoemaker. 

Secretary  to  the  .Appeal  Board. 

(FR  Doc  18317  Filed  7-31-85:  8:45  am| 

MLUNO  CODE  7S«Mt-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
IrK. 

luly  26.  1985 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
secuirty: 

British  Teleroinmunicdlions  (Public  Limited 
Company) 
American  Depository  Receipts  (2nd  Interim 
.^DRs)  (File  .\o.  7-8522) 

This  security  is  listed  and  registered  on 
one  or  more  other  national  securities 
exchange  and  is  reported  in  the 
consolidated  transaction  reporting 
system. 


Interested  persons  are  invited  to 
submit  on  or  before  August  16, 1985. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
Washington.  D.C.  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  application  if  it  finds, 
based  upon  all  the  information  available 
to  it.  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
.Market  Regulation,  pursuant  to  delegated 
authority. 

lohn  Wbseler, 

Secretary. 

|FR  Doc.  18298  Filed  7-31-85:  8:45  am)  >  | 

anxma  code  hi»-oi-m 


(Ret.  No.  34-22271;  File  No.  SR-NASO-8S- 
161 

Self-Rerjulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc^  Order  Approving 
Proposed  Rule  Change 

The  National  Association  of  Securities 
Dealers.  Inc.  ("NASD ")  submitted  on 
May  6, 1985,  a  proposed  rule  change 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ('Act") 
and  Rule  19b-4  thereunder  to  amend 
Schedules  D  and  G  of  the  NASD  By- 
Laws.  Specifically,  the  proposal  would 
add  a  new  subsection  to  these 
Schedules  that  will  require  members  to 
indicate  whether  a  transaction  involving 
a  NASDAQ/NMS  stock  or  a  listed  stock 
traded  off-board  is  a  buy.  sell,  or  cross. 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposed  rule  change  was  given  by 
the  issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
22159.  June  19  1985)  and  by  publication 
in  the  Federal  Register  (50  PR  26424. 
June  26. 1985).  No  comments  were 
received  with  respect  to  the  proposed 
rule  change. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and.  in 
particular,  the  requirements  of  section 
15A  and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
above-mentioned  proposed  rule  change 
be.  and  it  hereby  is,  approved. 


For  the  Commission,  by  the  Division  of 
Market  Regulnlion.  pursuant  to  delegated 
authority.  17  CFR  2O0.3O-3(a)(12). 
|ohn  Wheeler. 
Secretary. 
)uly  29.  1985. 

|FR  Doc.  85-18297  Filed  7-31-85;  8:45  am| 
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Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  Chicago 
Board  Options  Exchange,  Inc^ 
Relating  to  Retail  Automatic  Execution 
System 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  78s(b)(l).  notice  is  hereby  given 
that  on  luly  26. 1985  the  Chicago  Board 
Options  Exchange,  Inc.  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  Is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Text  of  the  Proposed  Rule  Change 

Pursuant  to  a  letter  dated  February  4. 
1983  from  the  staff  of  the  Securities  and 
Exchange  Commission  ("Commission") 
which  described  categories  of  changes 
to  the  basic  characteristics  of  small 
order  routing  and  execution  systems 
which  should  be  filed  as  rule  changes 
under  section  19(b)(2)  of  the  Securities 
Exchange  Act  of  1934  (the  Act),  the 
Exchange  is  filing  the  following 
description  of  its  S  »  P 100  (OEX)  retail 
automatic  execution  system  (RAES) 
program.  The  program  began  as  a  pilot 
on  February  1, 1985  and  has  continued 
since  that  date,  pursuant  to  approval  of 
SR-CBOE-84-30  and  SR-CBOB-85-14. 
By  the  current  proposed  rule  change,  the 
Exchange  will  make  RAES  in  OEX  a 
permanent  program. 

RAES  will  route  small  public  customer 
orders  into  a  system.  The  system 
currently  accepts  only  market  orders; 
the  Exchange  reserves  the  right  to 
expand  the  system  to  marketable  limit 
orders.  Firms  presently  on  the 
Exchange's  Order  Support  System 
("OSS")  will  use  the  currently  installed 
method  of  sending  orders  to  OSS.  If  a 
firm  is  on  OSS.  it  is  automatically  on 
RAES;  firms  can  go  on  and  off  OSS  at 
will.  Firms  not  presently  on  OSS  that 
wish  to  participate  in  the  pilot  will  be 
given  access  to  RAES  from  terminals  at 
their  booths. 
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When  the  system  receives  on  order, 
the  system  automatically  will  attach  a 
price  to  the  order,  which  price  will  be 
determined  from  the  displayed  market 
quote  at  the  time  of  the  order's  entry.  A 
buy  order  will  pay  the  offer,  and  a  sell 
order  will  sell  the  bid.  A  participating 
market  maker  will  be  assigned  as 
contrabroker. 

A  RAES  market  order  to  buy  will  be 
effected  at  the  lowest  offering  price:  if 
that  offering  price  is  equal  to  the  book 
offer,  the  transaction  will  take  place  at 
the  book  offer  price  as  an  exception  to 
the  normal  priority  accorded  to 
customer  offers  on  the  book.  In  no  case, 
however,  will  the  RAES  order  to  buy 
result  in  a  purchase  transaction  at  a 
price  higher  than  the  book  offer. 
Similarly,  a  RAES  market  order  to  sell 
will  be  effected  at  the  highest  bid  price: 
if  that  bid  price  is  equal  to  the  book  bid, 
the  transaction  will  take  place  at  the 
book  bid  price  as  an  exception  to  the 
normal  priority  accorded  to  customer 
bids  on  the  book.  In  no  case,  however, 
will  the  RAES  order  to  sell  result  in  a 
sell  transaction  at  a  lower  price  than  the 
book  bid. 

Market  makers  may  sign  on  and  off 
the  system  at  terminals  located  near  the 
OEX  crowd.  At  the  end  of  the  day  all 
signed-on  market  makers  automatically 
are  removed  from  the  system. 

Participating  market  makers  will  be 
assigned  by  the  system  as  contrabrokers 
on  a  rotating  basis,  with  the  first  market 
maker  selected  at  random  from  the  list 
of  signed-on  market  makers. 
Participating  market  makers  are 
obligated  to  trade  at  the  displayed 
market  quote  at  the  time  of  an  order's 
entry  into  the  system.  Exchange  rules 
shall  not  apply  to  the  extent  that  they 
are  inconsistent  with  the  terms  of  the 
pilot,  including  but  not  limited  to  Rule 
6.45  (Priority  of  Bids  and  Offers),  Rule 
6.43  (Manner  of  Bidding  and  Offering] 
and  RuIq  8.1  (Market-Maker  Defined). 
Rules  24.4  and  24.5  (Position  and 
Exercise  Limits)  will  remain  effective. 
RAES  orders  will  count  toward 
fulfillment  of  the  in-person  requirement 
of  Rule  8.7. 

Once  a  trade  has  been  executed,  all 
participants  will  be  informed.  A  price 
report  will  be  generated  to  the  public.  A 
fill  report  will  be  generated  to  the  firm  at 
the  firm's  point  of  entry  into  the  system, 
that  is,  either  a  branch  office  or  a  booth. 
A  trade  acknowledgement  ticket  (TAT) 
will  be  generated  at  printers  at  such 
locations  as  the  Exchange  may  select, 
including  locations  in  the  OEX  trading 
crowd  and  will  be  delivered  by  hand  to 
the  market  in  the  OEX  crowd  as  quickly 
as  possible.  TATs  for  market  makers  not 
present  in  the  OEX  crowd  will  be 
alphabetized  and  set  aside  for  pickup.  A 


log  of  all  transactions  will  be  available 
throughout  the  day  for  review  by 
participants.  Audit  reports  will  be  sent 
to  the  Exchange's  regulatory  staff. 

Eligible  orders  must  be  no  greater 
than  the  number  of  contracts  allowed  by 
the  Exchange.  The  current  contract  limit 
is  10  contracts.  The  Exchange  may 
increase  or  decrease  the  contract  limit. 
Eligible  orders  must  be  in  such  OEX 
series  as  designated  by  the  Exchange  to 
be  on  the  system.  Announcements 
concerning  elibible  series  will  be  made 
daily  by  the  Exchange  in  the  same  way 
strike  prices  currently  are  announced, 
that  is.  by  means  of  memoranda  and 
taped  phone  messages. 

Each  trading  day  that  the  system  is 
available,  an  OEX  post  director  or  his 
representative  will  start  the  system, 
after  quotes  in  the  series  involved  have 
been  updated  following  completion  of 
the  opening  rotation.  If  there  are  no 
market  makers  signed  on.  the  system 
will  not  be  started.  If  the  system  is  or 
becomes  unavailable  for  whatever 
reason,  eligible  orders  will  be  handled 
as  they  are  handled  currently. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
and  is  set  forth  in  sections  (A),  (B),  and 
(C)  below. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  this  proposed  rule 
change  is  to  make  permanent  the  OEX 
automatic  execution  system  for  small 
public  customer  market  orders 
("RAES"). 

The  RAES  pilot  has  been  highly 
successful.  Customer  orders  on  RAES 
have  been  handled  efficiently  and  fairly, 
with  customers'  brokers  receiving 
execution  reports  on  RAES  orders 
sometimes  within  the  same  minute  as 
the  order  is  entered  into  the  system.  The 
system  had  been  operational  over  90 
percent  of  the  time  that  OEX  has  been 
open  for  trading.  There  have  been 
virtually  no  complaints  regarding  RAES 
or  its  operation;  nor  have  there  been  any 
complaints  by  customers  with  orders  on 
the  book  that  they  have  been 
disadvantaged  by  the  minor 
modification  to  trading  priority  which 


the  RAES  pilot  has  presented.  Se&Part  3 
of  SR-CBOE-84-30  and  SR-CBO&-85- 
14.  wherein  the  RAES  relationship  to  the 
Exchange's  book  priority  rule  is 
discussed. 

This  proposed  rule  change  would 
allow  the  Exchange  to  change  the 
contract  size  limit  of  RAES  orders  and 
to  include  marketable  as  well  as  market 
orders.  Otherwise,  the  description  of  the 
systems  as  proposed  is  consistent  with 
the  approved  pilot  descriptions.  Initially, 
the  permanent  system  would  operate  as 
currently  established,  with  a  ten 
contract  limit  and  only  market  orders. 

The  Exchange  believes  that  the  rule 
change  is  consistent  with  the  purposes 
and  provisions  of  the  Securities 
Exchange  Act  of  1934,  and  in  particular 
section  6(b)(5)  thereof,  in  that  the 
proposed  rule  change  offers  the 
potential  for  improved  acciuacy. 
reporting  and  handling  of  small  public 
customer  orders  and  timely  and  cost- 
efficient  executions  of  small  option 
orders.  This  will  occur  by  the  automated 
handling  of  small  orders,  as  well  as  by 
permitting  those  handling  orders 
manually  to  be  able  to  concentrate  on 
the  larger  orders. 

The  statutory  basis  for  the  proposed 
rule  change  is  section  6(b)(5)  of  the  Act 
is  that  it  would  protect  the  public 
interest  by  helping  to  better  handle 
small  public  customer  market  orders  in 
OEX. 

(BJ  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  creates  any 
burden  on  competition  not  necessary  or 
appropriate  under  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

On  April  11, 1985,  the  membership  of 
the  Exchange  voted  to  endorse  the 
removal  from  pilot  status  of  RAES  in 
OEX,  and  the  expansion  of  RAES  orders 
to  include  orders  up  to  10  contracts  and 
to  allow  additional  series  on  the  system. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  llmiiig  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period:  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 
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(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  r\rfe  change 
should  be  disapproved. 

rv.  Solidtatioa  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street 
Washington,  DC.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street,  NW.,  Washington.  D.C. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  August  22, 1985. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authorify. 

Dated:  |uly  29. 1985. 
lofan  Wheeler. 

Secretary. 

\VR  Doc.  85-18300  Filed  7-31-85:  8:45  am) 

BlU-lftG  COO€  W10-01-M 


IRet.  No.  34-22275;  File  No.  SR-CBOE-8S- 

331 

Setf-Reguiatory  Organizations;  Inc.; 
Proposed  Ruie  Change  by  Chicago 
Board  Options  Exchange,  Relating  to 
Retail  Automatic  Execution  System 
Pilot  Program 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  July  23, 1985.  the  Chicago  Board 
Options  E.xchange.  Incorporated  filed 
with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


I.  Text  of  the  Proposed  Rule  Change 

The  Exchange's  retail  automatic 
execution  system  (RAES)  pilot  program 
has  been  in  operation  in  SAP  100  index 
options  ( "OEX")  since  February  1, 1985, 
by  this  rule  change,  the  RAES  pilot  in 
OEX  will  be  extended  from  August  3, 
1985  until  and  including  November  8, 
1985. 

The  RAES  pilot  in  OEX  will  continue 
as  described  in  SR-CBOE-84-30.  and  as 
modified  in  SR-CBOE-«5-14. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
and  is  set  forth  in  sections  (A),  (B),  and 
(C)  below. 

(A) Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  RAES  pilot  has  been  highly 
successful.  Customer  orders  on  RAES 
have  been  handled  efficiently  and  fairly, 
with  customers'  brokers  receiving 
execution  reports  on  RAES  orders 
sometimes  within  the  same  minute  as 
the  order  is  entered  into  the  system.  The 
system  has  been  operational  over  90 
percent  of  the  time  that  OEX  has  been 
open  for  trading.  There  have  been 
virtually  no  complaints  regarding  RAES 
or  its  operation:  not  have  there  been  any 
complaints  by  customers  with  orders  on 
the  book  that  they  have  been 
disadvantaged  by  the  minor 
modification  to  trading  priority  which 
the  RAES  pilot  has  presented.  See  Part  3 
of  SR-CBOE-84-30  and  SR-CBOE-85- 
14.  wherein  the  RAES  relationship  to  the 
Exchange's  book  priority  rule  is 
discussed. 

The  Exchange  believes  that  the 
unparalleled  success  of  RAES  justifies 
removing  RAES  in  OEX  from  pilot  status 
and  making  it  a  permanent  program, 
which  approval  of  SR-CBOE-65-32.  a 
companion  fihng,  would  accomplish. 
However,  because  SR-CBOE-85-32  has 
not  yet  been  approved,  the  Exchange  on 
an  interim  basis  seeks  to  continue  RAES 
in  OEX  on  a  pilot  basis.  The  pilot  of 
RAES  in  OEX  is  currently  authorized  to 
continue  until  August  3. 1985.  pursuant 
to  Commission  approval  of  SR-CBOE- 
85-14.  This  new  proposed  rule  change 
would  continue  the  pilot  in  RAES  in 


OEX  for  an  additional  three  months,  to 
allow  the  Commission  additional  time  to 
consider  SR-CBOE-85-32. 

The  Exchange  believes  that  the  rule 
change  is  consistent  with  the  purposes 
and  provisions  of  the  Securities 
Exchange  Act  of  1934,  and  in  particular 
section  6(b)(5)  thereof,  in  that  the 
proposed  rule  change  offers  the 
potential  for  improved  accuracy, 
reporting  and  handling  of  small  public 
customer  orders  and  timely  and  cost- 
efficient  executions  of  small  option 
orders.  This  will  occur  by  the  automated 
handling  of  small  orders,  as  well  as  by 
permitting  those  handling  orders 
manually  to  be  able  to  concentrate  on 
the  larger  orders. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
this  proposed  rule  change  will  impose 
any  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

On  Ajiril  11. 1985.  the  membership  of 
the  Fjcchange  voted  to  endorse  the 
extension  of  RAES  in  OEX.  and  the 
expansion  of  RAES  orders  to  include 
orders  up  to  10  contracts  and  to  allow 
additional  series  on  the  system. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period:  (1) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street, 
Washington.  DC.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
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communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  pubUc  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington.  D.C. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  CBOE.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  August  22. 1985. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  )uly  29. 1985. 
John  Wheeler, 
Secretary. 
(FR  Doc.  85-18299  Filed  7-31-85:  8:45  am) 

BILLING  CODE  B010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  Loan  Area  No.  2190 
AmdtNo.  11 

Disaster  Loan  Areas;  Michigan 

The  above  declaration  (50  FR  20866)  is 
amended  to  extend  the  application  Hling 
period  for  economic  injury  loans  to 
February  3. 1986.  All  other  information 
remains  the  same.  The  economic  injury 
declaration  number  is  630100.  This  time 
period-is  subject  to  change  in 
accordance  with  requirements  of  the 
Federal  budget. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  July  22. 1985. 
James  C.  Sanders. 
Administrator. 
(FR  Doc.  85-18295  Filed  7-31-85;  8:45  am) 

BILUNO  CODE  S02S-01-M 


[Declaration  of  Disaster  Loan  Area  No.  2189 
Amd.  No.1] 

Disaster  Loan  Areas;  Norttt  Carolina 

The  above  declaration  (50  FR  23570)  is 
amended  to  extend  the  application  filing 
period  for  economic  injury  loans  to 
February  23, 1986.  All  other  information 
remains  the  same.  The  economic  injury 
declaration  number  is  630000. 

This  time  period  is  subject  to  change 
in  accordance  with  requirements  of  the 
Federal  budget. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 


Dated:  July  22. 1985. 
James  C.  Sanders, 
Administrator. 
[FR  Doc.  85-18296  Filed  7-31-85;  8:45  am) 

BILLUM  CODE  MSS-OI-M 

DEPARTMENT  OF  STATE 

(CM-8/869] 

Shipping  Coordinating  Committee; 
Subcommittee  on  Safety  of  Life  at  Sea 
Worldng  Group  on  Bulk  Chemicals; 
Meeting 

The  Working  Group  on  Bulk 
Chemicals  of  the  Subcommittee  on 
Safety  of  Life  at  Sea  (SOLAS)  will 
conduct  an  open  meeting  on  27  August 
1985  at  10:00  A.M.  in  Room  1303  at  Coast 
Guard  Headquarters,  2100  Second 
Street,  SW.,  Washington.  D.C.  20593. 

The  purpose  of  the  meeting  will  be  a 
general  review  of  all  agenda  items  for 
the  fifteenth  session  of  the  International 
Maritime  Organization  (IMO) 
Subcommittee  on  Bulk  Chemicals 
scheduled  for  2-6  September  1985. 

The  agenda  for  this  meeting  includes 
the  following  items: 
—Interpretations  of  MARPOL  73/78. 

Annex  II 
— Guidelines  on  the  Provision  of 

Adequate  Reception  faciUties  for 

MARPOL  73/78,  Annex  II 
— Carriage  of  Mixtures  of  Substances 

Contained  in  Annex  I  and  Aimex  II 

to  MARPOL  73/78 
— Venting  Requirements  in  the 

International  Bulk  Chemical  Code 
Members  of  the  public  may  attend  up 
to  the  seating  capacity  of  the  room. 

For  further  information  contact  Mr. 
Frits  Wybenga,  U.S.  Coast  Guard 
Headquarters  (G-MTH-l/12).  2100 
Second  Street.  SW..  Washington.  D.C. 
■  20593.  telephone:  (202)  426-1217. 

Dated:  )uly  19, 1985. 
Richard  C.  Scissors. 

Chairman,  Shipping  Coordinating  Committee. 
[FR  Doc.  85-18233  Filed  7-31-85;  8:45  am] 

BILLING  CODE  4710-07-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 
[Docket  43307;  Order  85-7-651 

Love  Field  Amendment  Proceeding; 
Order  Requesting  Comments 

Issued  by  the  Department  of 
Transportation  on  the  26th  day  of  )uly,  1985. 

This  order  asks  for  comments  on  the 
interpretation  of  the  Love  Field 


Amendment,  enacted  in  1979  (section  29. 
Pub.  L  96-192).  This  provision  was 
enacted  to  limit  airline  service  available 
at  Love  Field.  Texas.  Comments  are  due 
15  days  after  service  of  this  order. 
The  amendment  states: 

Section  29.  (a)  Except  as  provided  in 
subsection  (c),  notwithstanding  any  other 
provision  of  law,  neither  the  Secretary  of 
Transportation,  the  Civil  Aeronautics  Board, 
nor  any  other  officer  or  employee  of  the 
United  States  shall  issue,  reissue,  amend, 
revise,  or  otherwise  modify  (either  by  action 
or  inaction]  any  certificate  or  other  authority 
to  permit  or  otherwise  authorize  any  person 
to  provide  the  transportation  of  individuals, 
by  air,  as  a  common  carrier  for  compensation 
or  hire  between  Love  Field.  Texas,  and  one  or 
more  points  outside  the  State  of  Texas, 
except  (1)  charter  air  transportation  not  to 
exceed  ten  flights  per  month,  and  (2)  air 
transportation  provided  by  commuter  airlines 
operating  aircraft  with  a  passenger  capacity 
of  56  passengers  or  less. 

(b)  Except  as  provided  in  subsections  (a) 
and  (c),  notwithstanding  any  other  provision 
of  law,  or  any  certificate  or  other  authority 
heretofore  or  hereafter  issued  thereunder,  no 
person  shall  provide  or  offer  to  provide  the 
transportation  of  individuals,  by  air,  for 
compensation  or  hire  as  a  common  carrier 
between  Love  Field.  Texas,  and  one  or  more 
points  outside  the  State  of  Texas,  except  that 
a  person  providing  service  to  a  point  outside 
of  Texas  from  I»ve  Field  on  November  1, 
1979.  may  continue  to  provide  service  to  such 
point. 

(c)  Subsections  (a)  and  (b)  shall  not  apply 
with  respect  to,  and  it  is  found  consistent 
with  the  public  convenience  and  necessity  to 
authorize,  transportation  of  individuals  by 
air,  on  a  flight  between  Love  Field.  Texas 
and  one  or  more  points  within  the  States  of 
Louisiana,  Arkansas,  Oklahoma.  New 
Mexico,  and  Texas  by  an  air  carrier,  if  (1) 
such  air  carrier  does  not  offer  or  provide  any 
through  service  or  ticketing  with  another  air 
carrier  or  foreign  air  carrier,  and  (2)  such  air 
carrier  does  not  offer  for  sale  transportation 
to  or  from,  and  the  flight  or  aricraft  does  not 
serve,  any  point  which  is  outside  any  such 
State.  Nothing  in  this  subsection  shall  be 
construed  to  give  authority  not  otherwise 
provided  by  law  to  the  Secretary  of 
Transportation,  the  Civil  Aeronautics  Board, 
any  other  officer  or  employee  of  the  United 
States,  or  any  other  person. 

The  Civil  Areonautics  Board  on  two 
occasions  interpreted  the  provision  to 
mean  that  airlines  could  not  offer 
service  to  or  from  Love  Field  from 
beyond  these  four  contiguous  States,  or 
provide  interline  service  in  conection 
with  any  service  to  Love  Field  (Order 
80-8-181.  dated  August  29. 1980;  Order 
80-3-9:  dated  March  3, 1980).  The  CAB 
further  stated  that  airlines  could,  under 
the  Amendment,  provide  service  to  Love 
Field  as  long  as  the  service  was  not 
interline  in  nature  and  was  within  the 
geographic  restrictions,  even  if  the 
carrier  offered  interline  service  in  other 
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marlcels  than  Love  Field  markets.  In 
addition,  it  stated  that  the  restrictions  in 
the  Amendment  do  not  apply  to  service 
wholly  within  the  State  of  Texas.  These 
interpretations  were  used  as  a  basis  for 
placing  a  consistent  condition  in  all 
airiine  certificates.  The  CAB  based  its 
interpretations  on  the  wording  of  the 
provision  and  its  legislative  history.  The 
interpretation  was  challenged  in  court, 
but  not  decided.  The  court  case  was 
dismissed  as  moot,  since  the  challenged 
service  was  discontinued  by  the  carrier. 
City  of  Dallas  et  al.  v.  CAB.  D.C.  Cir. 
Nos.  aO-.-^iea  et  al.  (Order  of  July  2a 
1981).  The  order  containing  the 
interpretation  was  also  vacated  as  moot. 
Order  81-11-142.  dated  November  24. 
1981. 

Recently.  Continental  Airlines 
announced  in  the  press  and  in  notices  to 
local  officials  its  intention  to  begin 
service  between  Love  Field  and  Houston 
Intercontental  airport  on  August  1, 1985. 
The  Dallas  parties  wrote  us  to  ask  the 
Department  to  stop  that  service. 
Continental  wrote  in  response  and 
argued  that  the  Department  should 
adopt  the  CABs  interpretation.  In  turn, 
several  Congressmen  and  local  officials 
wrote  to  us  to  oppose  this  service.  In 
addition,  the  Dallas-Ft.  Worth  parties 
asked  for  an  informal  enforcement 
investigation.  We  have  also  received 
letters  from  a  local  Dallas-Ft.  Worth 
corporation  and  a  former  member  of  the 
Aviation  Committee  of  the  Dallas 
Chamber  of  Commerce  in  support  of  the 
service. 

The  opponents  of  Continental's 
service  argued  that  the  CAB's 
interpretation  of  the  Love  Field 
Amendment  is  wrong.  In  their  view, 
under  the  Love  Field  Amendment.  lio 
airline  that  interlines  with  another 
airiine  (such  as  by  use  of  through 
ticketing,  baggage,  and  similar  services) 
anywhere  on  its  system,  including 
between  two  points  outside  of  Texas  or 
the  contiguous  States,  may  ser\e  Love 
Field.  The  opponents  cited  the 
Amendment's  language  and  its 
legislative  history  to  support  their 
interpretation. 

Persons  on  both  sides  of  this  issue 
filed  pleadings  arguing  their  positions  in 
the  Southwest  Airlines-Muse  Air 
Acquisition  Proceeding.  Docket  42987.  In 
the  Final  Order  in  that  case  (Order  85-6- 
79.  dated  June  24. 1985).  the  Department 
declined,  as  unnecesary  to  its  decision, 
to  decide  the  issue  there,  and  stated  that 
the  interpretation  of  the  Love  Field 
Amendment  should  be  decided  in 
another  context  where  parties  could 
fully  develop  their  positions. 

The  issue  is  primarily  a  question  of 
law.  with  only  a  few  facts  in  need  of 
further  development.  The  Department 


asks  for  comment  on  this  issue  to  help  it 
in  arriving  at  an  interpretation  of  the 
Love  Field  Amendment.  The  issues  are: 
(1)  Whether  the  Amendment  applies  to 
intrastate  service  within  Texas;  (2) 
whether  an  airline  that  interlines  on  its 
system,  but  excluding  its  service  at  Love 
Field,  can  serve  Love  Field  on  a  non- 
interiine  basis,  limited  by  the  geographic 
restrictions  of  the  Amendment:  and  (3) 
whether  any  airline  now  serving  Love 
Field  does  or  may  interline  elsewhere  on 
its  system. 

Comments  should  be  sent  to  the 
Docket  Section.  Office  of  the  General 
Counsel.  U.S.  Department  of 
Transportation.  400  Seventh  Street  SW.. 
Washington.  D.C.  20590. 

The  Order  will  be  published  in  the 
Federal  Register. 

Accordingly: 

1.  The  Department  institutes  the  Love 
Field  Amendment  Proceeding;  and 

2.  Comments  will  be  due  and  filed 
under  14  CFR  Part  302  in  15  days  after 
service  of  this  Order. 

Matthew  V.  Scocozza, 

Assistant  Secretary  for  Policy  and  I 

International  Affairs. 

[FR  Doc.  85-18241  Filed  7-31-85;  8:45  am] 

MIXING  CODE  4910-«2-« 


Hispaniola  Airways,  C.  por  A^  Order  to 
Show  Cause;  Scheduled  Foreign  Air 
Transportation  of  Persons,  Property 
and  iMail 

agency:  Department  of  Transportation. 

action:  Notice  of  Order  to  Show  Cause: 
Order  85-7-64. 


summary:  The  Department  proposes  to 
approve  the  following  appUcation: 

Applicant:  Hispaniola  Airways,  C.  per  A. 

Application  Date:  August  26. 1981. 

Docket:  39959. 

Authority  Sought:  Scheduled  foreign  air 
transportation  of  persons,  property  and  mail 
between  Puerto  Plata,  Dominican  Republic 
and  Miami.  Florida:  New  York.  New  York; 
and  San  Juan.  Puerto  Rico. 

OBJECTIONS:  All  interested  persons 
having  objections  to  the  Department's 
tentative  findings  and  conclusions  that 
this  authority  should  be  granted,  as 
described  in  the  order  cited  above,  shall, 
no  later  than  August  22. 1985,  file  a 
statement  of  such  objections  with  the 
Department  of  Transportation  (13 
copies)  and  mail  copies  to  the  applicant, 
the  Department  of  State,  and  the 
Ambassador  of  the  Dominican  Republic 
in  Washington,  D.C.  A  statement  of 
objections  must  cite  the  docket  number 
and  must  include  a  sumamry  of 
testimony,  statistical  data,  or  other  such 
supporting  evidence. 


If  no  objections  are  filed,  an  order  will 
issue  which  will,  subject  to  disapproval 
by  the  President,  make  final  the 
Department's  tentative  findings  and 
conclusions  and  issue  the  proposed 
permit. 

ADDRESSES  FOR  OBJECTIONS: 

Docket  39959 

Docket  Section,  C-55 

Department  of  Transportation 

Washington.  DC.  20590 

Applicant:  Hispaniola  Airways.  C.  por 

A.  c/o  Howard  Feldman 
Seamon.  Wasko  &  Ozment 
Suite  300 

1211  Connecticut  Ave..  NW. 
Washington.  DC.  20036 

To  obtain  a  copy  of  the  Order,  write  to 
the  Documentary  Services  Division  (C- 
55),  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT. 
Gordon  H.  Bingham,  Licensing  Division, 
P-45.  Office  of  Aviation  Operations, 
Department  of  Transportation.  400  7th 
St.,  SW..  Washington,  D.C.  20590:  (202) 
755-3805. 

Dated:  July  26. 1985. 

Matthew  V.  Scocozza, 

Assistant  Secretary  for  Policy  and 
International  Affairs. 

[FR  Doc.  85-18242  Filed  7-31-86;  MS  am] 

BILLING  COOE  4S10-62-II 


Coast  Guard. 
(CGD  85-012] 

Equipment,  Construction,  and 
Materials  Approvai  Ust 

AGENCVc  Coast  Guard.  DOT. 
ACTION:  Approval  Notice. 

summary:  This  notice  contains  a  listing 
of  Coast  Guard  approvals  issued 
between  1  February  1985  and  31  May 
1985.  These  approvals  are  for  safety 
equipment  and  materials  required  by 
regulation  ty  be  used  on  certain 
merchant  vessels  and  recreational 
.boats,  and  also  in  Outer  Continental 
Shelf  activities. 

FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Valarie  Williams,  Office  of 
Merchant  Marine  Safety  (G-MVI-3/24). 
Room  1404,  U.S.  Coast  Guard 
Headquarters.  2100  Second  St..  S.W.. 
Washington.  DC  20593,  (202)  426-1444. 
Normal  office  hours  are  between  7  a.m. 
and  3:30  p.m..  Monday  through  Friday, 
except  holidays. 

SUPPLEMENTARY  INFORMATION:  Certain 
regulations  in  Titles  33  and  46  of  the 
Code  of  Federal  Regulations  require  that 
various  items  of  lifesaving,  firefighting 
and  other  safety  equipment  and 
materials  used  on  board  merchant 
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vessels  and  recreational  boats,  and  in 
Outer  Continental  Shelf  activities  be 
approved  by  tbe  Commandant  U.& 
Coast  Guard.  This  document  notifies 
interested  persons  that  certain 
approvals  have  been  issued  or  revised 
during  the  period  from  1  February  1985 
to  31  May  1985.  These  actions  were 
taken  under  the  procedures  in  46  CFlt 
2.75-1  to  2.75-50. 

The  statutory  authority  governing 
carriage  of  this  equipment  is  in  sections 
3306(a).  4102,  and  4302(a)(2)  of  Title  46. 
United  States  Code,  section  1333  of  Title 
43.  United  States  Code,  and  section  198 
of  Title  50.  United  States  Code.  The 
Secretary  of  Transportation  has 
delegated  authority  to  the  Commandant. 
U.S.  Coast  Guard  with  respect  to  these 
approvals  (49  CFR  1.46(b)). 

Most  of  the  items  in  this  list  meet 
specification  regulations  in  46  CFR  Parts 
160  to  164.  The  approvals  listed  in  this 
document  are  generally  issued  for  a 
period  of  5  years  from  the  date  of  issue. 
unless  sooner  withdrawTi.  suspended  or 
terminated. 

Self-Contained  Breathing  Apparatus 

Approval  No.  160.011/51/0.  Bio  Pak  60 
minute  self-contained  oxygen  breathing 
apparatus  manufactured  by  Rexnord 
Inc..  45  Great  Valley  Parkway.  Malvern. 
PA  19355. 

Approval  No.  1601)11/72/0.  Ultralite 
Air  Mask  30  minute,  pressured  demand, 
self-contained  breathing  apparatus 
manufactured  by  Mine  Safety 
Appliances  Co.,  3880  Meadowbrook 
Road.  Murrysville.  PA  15666. 

Approval  No.  160.011/73/0.  Custom 
4500  Air  Mask  30  minute,  pressure- 
demand,  self-contained  breathing 
apparatus,  manufactued  by  Mine  Safet\ 
Appliances  Co..  3880  Meadowbrook 
Road.  Murrysville.  PA  1566a 

Approval  No.  160.011/74/0,  Custom 
4500  Air  Mask  60  minute,  pressure- 
demand,  self-contained  breathing 
apparatus,  manufactured  by  Mine  Safety 
Appliances  Co.,  3880  Meadowbrook 
Road,  Murrj-sville.  PA  15668. 

Approval  No.  160.011/75/0,  Custom 
4500  Dual  Purpose  Air  Mask  60  minute. 
pressure-demand,  self-contained 
breathing  apparatus,  manufactured  by 
Mine  Safety  Appliances  Co..  3880 
Meadowbrook  Road.  Murrysville.  PA 
15668. 

Approval  No.  160.011/76/0.  Custom 
4500  Dual  Purpose  Air  Mask  30  minute, 
pressure-demand,  self-contained 
breathing  apparatus,  manufactured  by 
Mine  Safety  Appliances  Co..  3880 
Meadowbrook  Road,  Murrysville,  PA 
15668. 

Approval  No.  160.011/77/0.  Dual 
Purpose  Ultralite  Air  Mask  30  minute, 
pressure-demand,  self-contained 


breathing  apparatus,  manufactured  by 
Mine  Safety  Appliances  Co..  3660 
Meadowbrook  Road.  Murrysville.  PA 
15668. 

Hatchet  (Lifeboat  and  lifeiaft) 

Approval  No.  160.013/5/a  Hatchet 
steel  handle,  Estwing  Model  E-3-24A. 
manufactured  by  Revere  Supply 
Company,  Inc.,  603-607  West  29th 
Street.  New  York,  NY  10001. 

Approval  Na  160.013/6/0.  Hatchet 
steel  handle,  Vaughn  Model  A 1%. 
manufactured  by  Revere  Supply 
Company,  Inc.,  603-607  West  29th 
Street.  New  York.  NY  10001. 

Lifeboat  Wincb 

Approval  No.  160.015/109/0,  Type  33- 
M  lifeboat  winch,  manufactured  by 
Marine  Safety  Equipment  Corp..  Foot  of 
Wycoff  Road.  Farmingdale.  NJ  07727. 

Approval  No.  160.015/137/1.  Model 
W1403  survival  capsule  launching 
winch,  manufactured  by  Whittaker 
Corporation.  5159  Baltimore  Drive.  La 
Mesa.  C A  92041. 

Hand  Combisatiron  Flare  and  Smoke 
Distress  Signal 

Approval  No.  160.023/5/0.  Mark  124 
MOD-O  combination  hand  flare  and 
smoke  visual  distress  signal, 
manufactured  by  Kilgore  Corporation. 
Bradford  Rd..  Toone.  TN  38381-0099 

Emeigency  Drinking  Water 

Approval  No.  160.026/45/2, 
Emergency  Drinking  Water  4.225  ounce 
(125  ml)  hermetically  sealed  foil 
laminate  package.  Manufactured  by 
Revere  Supply  Co..  Inc.  605  W.  29th  St.. 
New  York.  NY  10001. 

Life  Float 

Approval  No.  160il27/43/l,  7.5 '  x 
4.67  '  (13.5  "  X  12.5  '  body  section) 
rectangular  life  float,  manufactured  by 
The  Plastic-Kraft  Corp..  Ozona 
Industrial  Park.  02ona.  FL  22560. 

Lifeboat  Davit 

Approval  No.  160i»32/l46/2,  Type  20- 
20F  mechanical  davit,  manufactured  by 
Marine  Safety  Equipment  Corp..  P.O. 
Box  465.  Farmingdale.  N}  07727. 

Approval  No.  160.032/198/1.  Type  SS 
2801  survival  capsule  launching  system, 
manufactured  by  Whittaker  Corporation 
5159  Baltimore  Drive.  La  Mesa,  CA 
92014. 

Approval  No.  160.032/213/2.  Type 
MlR/26  gravity  davit  and  launching 
cradle;  manufactured  by  Watercraft 
America.  Inc..  P.O.  Box  1130.  Edge  water. 
FL  32032. 

Approval  No.  160.032/234/0,  Type 
WP-26  gravity  pivot  davit: 


manufactured  by  Watercraft  America. 
Inc.,  P.O.  Box  1130.  Edgewaler.  FL  32032 
Approval  Na  16a032y235/0.  Type  PL 
2602  hxed  (outrigger)  gravity  darit 
manufactured  by  Whittaker 
Corporation,  5159  Baltinore  Drive.  La 
Mesa.  CA  92041. 

Mechanical  Disengaigiiig  Appacatus  (for 
lifeboats) 

Appro\'al  No.  iea033/39/0,  Rottmer 
Type  S-1  releasing  gear  approved  for  a 
maximmn  working  load  of  21,300  pounds 
per  set  (10.650  pounds  per  hook). 
Manufactured  by  Marine  Safety 
Equipment  Corp..  Foot  of  Wyckoff  Road. 
Farmingdale.  N]  07727. 

Hand-Propelling  Gear  for  lifebod 

Approval  No.  160.034/ 18/a  Type  M. 
Hand-propelled  gear  identified  by  dwg. 
list  Type  M.  Manoiactured  by  Marine 
Safety  Equipment  Corp..  Foot  of  Wycoff 
Road  Farmingdale.  NJ  07727. 

Lifeboat 

Approval  No.  160it35/286/4.  24j0   x 
8.0  '  X  3.5  '  steel  oar-propelled  lifeboat 
40-person  capacity,  manufactured  by 
Marine  Safety  Equipment  Coip..  Foot  of 
Wyckoff  Road.  Farmingdale,  NJ  07727. 

Approval  No.  160.035/490/0.  25.74  *  x 
9.0  '  X  3.71  ■  fibrous  glass  reinforced 
plastic  lifeboat  oar-propelled,  53-per8on 
capacity,  manufactured  by  Marine 
Safety  Equipment  Corp.,  Foot  of  Wycoff 
Road.  Farmingdale.  NJ  07727. 

Approval  Na  160.035/491/1.  25.74  '  x 
9.0  '  3.71 '  fibrous  ^ass  reinforced  plastic 
lifeboat  without  radio  cabin  or 
searchUght  manufactured  by  Marine 
Safety  Equipment  Corp.,  Foot  of 
Wyckoff  Road,  Farmingdale,  N)  07727. 

Approval  No.  160.035/495/0,  Model 
CA  3400.  19.0  ■  X  12.5  ■  X  4.54  '  fibrous 
glass  reinforced  plastic  manufactured  by 
Whittaker  Corporation.  SurvK-al 
Systems  Divisicm.  5159  Baltimore  Drive. 
l.a  Mesa.  CA  92041. 

Approval  No.  160.035/498/0.  23.97  '  x 
8.0  ■  X  3.48  ■  fibrous  glass  reinforced 
plastic  lifeboat,  manufactured  by  Marine 
Safety  Equipment  Corp..  Foot  of 
Wyckoff  Road.  Farmingdale.  NJ  07727. 

Approval  No.  160.035/499/a  25.74 "  x 
9.0  '  X  3.71 '  fibrous  glass  reinforced 
plastic  lifeboat  manufactured  by  Marine 
Safety  Equipment  Corp„  Foot  of 
Wyckoff  Road.  Farmingdale,  NJ  07727. 

lackknife  (Widi  Can  Opener) 

Approval  Na  160.043/1/0,  Type  S702 
jackknife  (with  can  opener), 
manufactured  by  Camillus  Cutlery 
Company.  Camillus.  New  York  13031. 
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Unicellular  Plastic  Foam  Buoyant 
Cushions 

14  X  19  X  2V4,  Type  IV  PFD.  Model  c-1, 
manufactured  by  The  Coleman  Co..  Inc., 
P.O.  Box  1762,  250  N.  St.  Francis. 
Wichita,  KS  67201. 

Inflatable  Liferaft 

Approval  No.  160.051/50/3,  Inflatable 
liferaft,  6-person  capacity,  manufactured 
by  B.F.  Goodrich  Company,  Star  Route 
1.  P.O.  Box  200,  Fenwick,  WV  26202. 

Approval  No.  160.051/51/3,  Inflatable 
liferaft,  15-person  capacity, 
manufactured  by  B.F.  Goodrich 
Company.  Star  Route  1.  P.O.  Box  200. 
Fenwick,  WV  26202. 

Approval  No.  160.051/52/3,  Inflatable 
liferaft,  20-per8on  capacity, 
manufactured  by  B.F.  Goodrich 
Company,  Star  Route  1.  P.O.  Box  200, 
Fenwick,  WV  26202. 

Approval  No.  160.051/53/3.  Inflatable 
liferaft,  25-person  capacity  with  "Ocean 
Service  Equipment",  manufactured  by 
B.F.  Goodrich  Company,  Star  Route  1, 
P.O.  Box  200.  Fenwick,  WV  26202. 

Approval  No.  160.051/60/4,  20-person, 
davit-launched  inflatable  liferaft.  Type 
20MC  MK3,  manufactured  by  B.F. 
Goodrich  Company,  Star  Route  1,  P.O. 
Box  200,  Fenwick,  WV  26202. 

Approval  No.  160.051/81/3,  Inflatable 
liferaft.  25-person  capacity  with 
"Limited  Service  Equipment", 
manufactured  by  B.F.  Goodrich 
Company,  Star  Route  1.  P.O.  Box  200, 
Fenwick,  WV  26202. 

Approval  No.  160.051/83/4,  25-person. 
davit-launched  inflatable  liferaft.  Type 
25MC  MK  3A,  with  limited  service 
equipment,  manufactured  by  B.F. 
Goodrich  Company,  Star  Route  1,  P.O. 
Box  200.  Fenwick.  WV  26202. 

Approval  No.  160.051/88/3,  Inflatable 
liferaft.  10-person  capacity, 
manufactured  by  B.F.  Goodrich 
Company,  Star  Route  1,  P.O.  Box  200, 
Fenwick,  WV  26202. 

Approval  No.  160.051/91/3.  Inflatable 
liferaft.  8-person  capacity,  manufactured 
by  B.F.  Goodrich  Company,  Star  Route 
1,  P.O.  Box  200.  Fenwick.  WV  26202. 

Approval  No.  160.051/92/3.  Inflatable 
liferaft.  12-person  capacity, 
manufactured  by  B.F.  Goodrich 
Company.  Star  Route  1.  P.O.  Box  200. 
Fenwick,  WV  26202. 

Approval  No.  160.051/113/2,  25- 
person.  davit-launched  inflatable 
liferaft.  Type  MC  MK  3A,  with  Ocean 
Service  Equipment,  manufactured  by 
B.F.  Goodrich  Company.  Star  Route  1. 
P.O.  Box  200.  Fenwick.  WV  26202. 

Unicellular  Plastic  Foam  Work  Vest 

Approval  No.  160.053/A20/0.  Adult. 
Type  V  PFD,  Model  WV-2. 
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manufactured  by  Minto  Research  and 
Development,  Inc.,  2524  Favretto  Ave., 
Redding,  CA  96001. 

Approval  No.  160.053/66/0.  Adult. 
Universal.  Type  V  PFD.  Model  300/301. 
manufactured  by  The  Safeguard 
Corporation.  P.O.  Box  14037,  Cincinnati. 
OH  45215. 

Unicellular  Plastic  Foam  Life  Preserver 

Approval  No.  160.055/124/0.  Adult 
Small/Medium,  Type  V  PFD,  Model 
1002.  manufactured  by  Omega 
Corporation,  130  Condor  Street.  East 
Boston,  MA  02128 

Approval  No.  160.055/125/0,  Adult 
Large/X-Large,  Type  V  PFD,  Model  1003. 
manufactured  by  Omega  Corporation, 
130  Condor  Street,  East  Boston,  MA 
02128 

Unicellular  Polythylene  Foam.  Buoyant 
Vests 

Approval  No.  160.060/67/0,  Infant 
Child  Small  (for  persons  less  than  50 
lbs.).  Model  ICS,  manufactured  by  Ero 
Industries,  Inc.,  5940  West  Touhy 
Avenue.  Chicago,  IL  60648. 

Approval  No.  160.060/68/0,  Child 
Medium  (for  persons  50  to  90  lbs.). 
Model  M2.  manufactured  by  Ero 
Industries.  Inc..  5940  West  Touhy 
Avenue.  Chicago.  IL  60648. 

Launching  Device  for  Liferafts 

Approval  No.  160.063/3/2.  Type  FR- 
50(MK-1)  fixed-arm  launching  device 
with  Type  R-50H-1(MK-1)  winch, 
manufactured  by  Marine  Safety 
Equipment  Corp.,  P.O.  Box  465. 
Farmingdale,  NJ  07727. 

Approval  No.  160.063/5/0.  Type  FR-50 
(20/25)  fixed-arm  launching  device  with 
Type  R-50H-1  (MK-1)  winch, 
manufactured  by  Marine  Safety 
Equipment  Corp..  P.O.  Box  465, 
Farmingdale,  NJ  07727. 

Approval  No.  160.063/12/0,  Type  SRR 
2100  slewing-arm  launching  device  with 
Model  13-01  single-drum  winch, 
manufactured  by  Davit  Company  B.  V., 
P.O.  Box  3506,  Utrecht,  Holland. 

Marine  Buoyant  Device 

Approval  No.  160.064/367/1.  .Adult 
Small.  Type  III  PFD,  Model  Nos.  FJ-7055. 
FI-7045,  IFJ-55.  IFJ-0052,  or  IFI-551, 
manufactured  by  Steams  Manufacturing 
Co.,  P.O.  Box  1498,  St.  Cloud,  MN  56379. 

Approval  No.  160.064/368/1.  Adult 
Medium,  Type  III  PFD.  Model  FJ-7055. 
FI-7045,  IFJ-55,  IFJ-0052.  or  IFJ-551, 
manufactured  by  Stearns  Manufacturing 
Co.,  P.O.  Box  1498,  St.  Cloud,  MN  56379. 

Approval  No.  160.064/369/1,  Adult 
Large.  Type  III  PFD.  Model  FJ-7055.  FJ- 
7045.  IFJ-55,  IFJ-0052.  or  IFJ-551, 
manufactured  by  Steams  Manufacturing 
Co.,  P.O.  Box  1498.  St.  Cloud,  MN  56379. 


Approval  No.  160.064/370/1,  Adult  X- 
Large,  Type  III  P».  Model  FJ-7055.  FJ- 
7045,  IFJ-55,  IFJ-i052,  or  IFJ-551, 
manufactured  by  Steams  Manufacturing 
Co.,  P.O.  Box  1498,  St.  Cloud.  MN  56379. 

Approval  No.  160.064/1370/1,  Youth 
Universal  (for  persons  50  to  90  lbs.). 
Type  III  PFD.  Models  SSV-3122.  -4122.  - 
122,  -168  and  SPV-10,  manufactured  by 
Steams  Manufacturing  Co.,  P.O.  Borx 
1498,  St.  Cloud,  MN  56379. 

Approval  No.  160.064/1371/1,  Child 
Small  (for  persons  30  to  50  lbs.).  Type  HI 
PFD,  Models  PW-205-N.  PW-3205-N, 
manufactured  by  Steams  Manufacturing 
Co.,T.O.  Box  1498,  St.  Cloud.  MN  56379. 

Approval  No.  160.064/1372/1.  Child 
Small  (for  persons  30  to  50  lbs.).  Type  ill 
PFD,  Models  PW-507-N.  manufactured 
by  Steams  Manufacturing  Co.,  P.O.  Box 
1498,  St.  Cloud  MN  56379. 

Approval  No.  160.64/1373/1,  ChiM 
Medium  (for  persons  50  to  90  lbs.).  Type 
III  PFD,  Models  PW-709-N,  PW-3709-N, 
manufactured  by  Steams  Manufacturing 
Co.,  P.O.  Box  1498,  St.  Cloud,  MN  56379. 

Approval  No.  160.064/1596/0. 15  x  15 
X  2  3/4.  Type  IV  PFD.  Model  225, 
manufactured  by  Ero  Industries,  Inc., 
5940  West  Touhy  Ave.,  Chicago,  IL 
60648. 

Approval  No.  160.064.1638/0,  Youth 
(for  person  50  to  90  lbs.).  Type  III  PFD. 
Model  No.  SSV-262,  manufactured  by 
Steams  Manufacturing  Company,  P.O. 
Box  1498,  St.  Cloud,  MN  56301. 

Approval  No.  160.064/1639/0,  Adult  X- 
Small,  Type  III  PFD,  Model  No.  SSV-260. 
manufactured  by  Steams  Manufacturing 
Company,  P.O.  Box  1498,  St.  Cloud,  MN 
56301. 

Approval  No.  160.064/1742/0,  Adult  X- 
Small.  Type  III  PFD,  Model  No.  SSV-01. 
manufactured  by  Steams  Manufacturing 
Company.  30th  and  Division  Streets, 
P.O.  Box  1498,  St.  Cloud,  MN  56301. 

Approval  No.  160.064/1743/0,  Adult 
Small,  Type  III  PFD,  Model  No.  SSV-101, 
manufactured  by  Stearns  Manufacturing 
Company,  30th  and  Division  Streets, 
P.O.  Box  1498,  St.  Cloud,  MN  56301. 

Approval  No.  160.064/1744/0,  Adult 
Medium,  Type  III  PFD,  Model  No.  SSV- 
101,  manufactured  by  Steams 
Manufacturing  Company,  30th  and 
Division  Streets,  P.O.  Box  1498,  St. 
Cloud,  MN  56301. 

Approval  No.  160.064/1745/0,  Adult 
Large,  Type  III  PFD,  Model  No.  SSV-101, 
manufactured  by  Steams  Manufacturing 
Company,  30th  and  Division  Streets, 
P.O.  Box  1498,  St.  Cloud,  MN  56301. 

Approval  No.  160.064/1746/0,  Adult  X- 
Large,  Type  III  PFD,  Model  No.  SSV-101. 
manufactured  by  Steams  Manufacturing 
Company,  30th  and  Division  Streets, 
P.O.  Box  1498,  St.  Cloud,  MN  56301. 


Federal  Renter  /  Vol.  50.  No.  148  /  Thursday,  August  1.  1985  /  Notices 


31271 


Approval  No.  16a064/l773/l.  Child 
(for  persons  30  to  50  lbs.).  Ty-pe  III  PFD. 
Models  PW-S7.  SSV-120.  and  -3120. 
manufactured  by  Stearns  Manufacturin^i 
Co..  P.O.  Box  149a  SI.  Cloud.  MN  56301. 

Approval  No.  160.064/ 1788/a  15  x  15 
X  2 1/2.  Type  IV  KTD.  Model  226. 
manufactured  by  Ero  Industries.  Inc.. 
5940  West  Touhy  Ave..  Chicago.  IL 
60648. 

Approval  No.  1601)64/1791/0. 16  x  16 
X  S'-^.  Type  IV  PFD,  Model  BC-1. 
manufactured  by  Fabrionics.  Inc..  P.O 
Box  94  Camargo,  IL  61919. 

Approval  No.  160.064/1821/0. 13  x  18 
X  2V2,  Type  IV  PFD.  Model  227.  Ero 
Industries,  Inc.,  5940  West  Touhy  Ave.. 
Chicago.  IL  60648. 

Approval  No.  160.064/1822/0. 13  x  18 
\  2H.  Type  IV  PFD,  Model  228,  Ero 
Industries.  Inc.,  5940  West  Touhy  Ave.. 
Chicago.  IL  60648. 

Approval  No.  160.064/1831/0.  Adult 
Small/Medium.  Type  III  PFD,  Model 
1002,  manufactured  by  Omega 
Corporation.  130  Condor  Street.  F^st 
Boston.  MA  02128. 

Approval  Na  160.064/1832/0.  Adult 
Large/ X-Large.  Tj-pe  lU  PFD,  Model 
1002.  manufactured  by  Omega 
Corporation,  130  Condor  Street.  East 
Boston,  MA  02128 

Approval  No.  16a064/ 1873/0.  Adult 
Small.  Type  III  PTO.  Model  101, 
manufactured  by  Trimarine  Canada 
Ltd..  628  Monmouth  Road.  P.O.  Box  2545 
Walkerville.  Windsor.  Ontario  N8Y4T3. 

Approval  No.  160.064/1874/0.  Adult 
Medium.  Type  HI  PFD,  Model  101. 
manufactured  by  Trimarine  Canada 
Ltd..  628  Monmouth  Road.  P.O.  Box  2545 
Walkerville.  Windsor.  Ontario  N8Y4T3 

Approval  No.  160.064/1875/0.  Adult 
Large,  Type  III  PFD,  Model  101, 
manufactured  by  Trimarine  Canada 
Ltd.,  628  Monmouth  Road.  P.O.  Box  2545 
Walkerville.  Windsor.  Ontario  N8Y4T3. 

Approval  No.  16a064/l876/0.  Adult  X- 
Large,  Type  III  PFD.  Model  101. 
manufactured  by  Trimarine  Canada 
Ltd..  628  Monmouth  Road,  P.O.  Box  2545 
Walkerville.  Windsor,  Ontario  N8Y4T3 

Approval  No.  160.064/1877/0,  Adult 
XX-Large.  Type  III  PFD.  Model  101, 
manufactured  by  Trimarine  Canada 
Ltd.,  628  Monmouth  Road.  P.O.  Box  2545 
Walkerville,  Windsor,  Ontario  N8Y4T3. 

Approval  No.  160.064/1878/0,  Adult 
XXX-Large,  Type  III  PFD,  Model  101. 
manufactured  by  Trimarine  Canada 
Ltd.  628  Monmooth  Road.  P.O.  Box  2545 
Walkerville.  Windsor.  Ontario  N8Y4T3. 

Approval  No.  160.064/1879/0.  Adult 
XXXX-Large.  Type  111  PFD.  Model  101. 
manufactured  by  Trimarine  Canada 
Ltd..  628  Monmouth  Road.  P.O.  Box  2545 
Walkerville.  Windsor.  Ontario  N8Y4T3 

Approval  No.  160.064/l88l/a  .^dult 
Small.  Tvpe  III  PFD,  Model  201, 


manufactured  by  Trimarine  Canada 
Ltd..  628  Monmouth  Road.  P.O.  Box  2545 
Walkerville.  Windsor,  Ontario  N8Y4T3 

Approval  No.  160.064/1882/0.  Adult 
Medium.  Type  III  PFD,  Model  201, 
manufactured  by  Trimarine  Canada 
lAd.,  628  Monmouth  Road,  P.O.  Box  2545 
Walkenille,  Windsor,  Ontario  N8Y4T3. 

Approval  No.  160.064/1883/0.  Adult 
Large,  Type  III  PFD.  Model  201. 
manufactured  by  Trimarine  Canada 
Ltd.,  628  Monmouth  Road,  P.O.  Box  2545 
Walkerville.  Windsor,  Ontario  N8Y4T3. 

Approval  No,  160.064/1884/0.  Adult  X- 
Urge.  Type  III  PFD.  Model  201, 
manufactured  by  Trimarine  Canada 
Ltd.,  628  Monmouth  Road.  P.O.  Box  2545 
Walkerville,  Windsor.  Ontario  N8Y4T3. 

Approval  No.  160.064/1885/0,  Adult 
XX-Large,  Tjije  III  PFD,  Model  201. 
manufactured  by  Trimarine  Canada 
Ltd.,  628  Monmouth  Road,  P.O.  Box  2545 
Walkerville,  Windsor,  Onfario  N8Y4T3. 

Approval  No.  160.064/1886/0.  Adult 
XXX-Large.  Type  UI  PFD.  Model  201. 
manufactured  by  Trimarine  Canada 
Ltd..  628  Monmouth  Road,  P.O.  Box  2545 
Walkerville.  Windsor,  Ontario  N8Y4T3. 

Approval  No.  160.064/l8a7/a  Adult 
XXXX-Large.  Type  UI  PFD.  Model  201. 
manufactured  by  Trimarine  Canada 
Ltd..  628  Monmouth  Road,  P.O.  Box  2545 
Walkerville.  Windsor.  Ontario  N8Y4T3. 

Approval  No.  160.064/1927/0.  Adult  X- 
Small  Type  UI  PFD.  Model  101. 
manufactured  by  Trimarine  Canada 
Ltd..  628  Monmouth  Road.  P.O.  Box  2545 
Walkerville.  Windsor.  Ontario  N8Y4T3. 

Approval  No.  160.064/2107/0,  Adult 
Universal.  Type  HI  PFD,  Model  No«.  909. 
909a  904.  42.  52,  92.  40,  50.  and  90. 
manufactured  by  America's  Cup,  Inc.. 
P.O.  Box  2009.  La  Puente.  CA  91746- 
0009. 

Approval  No.  160.064/2236/0,  Petite. 
Type  ni  PFD,  Models  SSV-2134,  -2138.  - 
2144,  -9134,  -9138.  -9144.  -4152,  -4153,  or 
-2132,  manufactured  by  Steams 
Manufacturing  Co.,  P.O  Box  1498,  St. 
Cloud,  MN  56302 

Approval  No.  160.064/2237/0.  Small. 
Type  111  PFD.  Models  SSV-2134.  -2138.  - 
2144.  -9134.  -8138.  -9144.  -4152.  -4153,  or 
-2132.  manufactured  by  Steams 
Manufacturing  Co.,  P.O.  Box  1498.  St 
Cloud.  MN  56302. 

Approval  No.  160.064/2238/a 
Medium.  Type  111  PFD,  Models  SSV- 
2134.  -2138  -2144.  -9134,  -9138,  -9144.  - 
4152.  -4153.  or  -2132,  manufactured  by 
Stearns  Manufacturing  Co..  P.O.  Box 
1498.  St.  Cloud.  MN  56302. 

Approval  No.  16a064/2239/0.  Large. 
Type  111  PFD,  Models  SSV-2134.  -2138  - 
2144.  -9134.  -9138.  -9144,  -4152,  -4153.  or 
-2132.  manufactured  by  Steams 
Manufacturing  Co..  P.O.  Box  1498.  St 
Cloud.  MN  56302. 


Approval  No.  160.064/2240/0.  X- 
Large.  Type  UI  PFD,  Models  SSV-2134,  - 
2138.  -2144.  -9134,  -9138.  -9144,  -4152.  - 
4153,  or  -2132.  manufactured  by  SteamB 
Manufacturing  Co..  P.O.  Box  1498.  St 
Cloud,  MN  56302. 

Approval  No.  160.064/2357/0,  Small/ 
Medium,  Type  UI  PFD.  Models  604/614. 
manufactured  by  Safegard  Corp.,  P.O. 
Box  14037,  Cincinnati,  OH  45215. 

Approval  No.  16a064/2358/0.  Large/ 
X-Large,  Type  HI  PFD,  Models  608/618 
manufactured  by  Safegard  Corp.,  P.O. 
Box  14037.  CincinnaU.  OH  45215. 

Approval  No.  160064/2361/0.  Adult 
Universal.  Type  lU  PFD.  Model  300/301. 
manufactured  by  Safegard  Corp..  P.O. 
Box  14037.  Cincinnati.  OH  45215. 

Approval  No.  160.064/2368/0.  Small. 
Type  UI  PFD,  Models  WJM-«137  or 
WJM-9147,  manufactured  by  Steams 
Manufacturing  Co.,  P.O.  Box  1498,  St. 
Cloud,  MN  56301. 

Approval  No.  16a064/2369/a 
Medium.  Type  UI  PtT).  Models  WJM- 
9137  or  WJM-9147.  manufactiu-ed  by 
Stearns  Manufacturing  Co..  P.O.  Box 
1498.  SL  Cloud  MN  56301. 

Approval  No.  160.064/2370/0.  Large. 
Type  UI  PFD,  Models  WJM-9137  or 
WJM-9147,  manufoctured  by  Steams 
Manufacturing  Co..  P.O.  Box  149a  Sl 
Cloud.  MN  56301. 

Af^roval  No.  160.064/2371/0.  X- 
Large.  Type  III  WD.  Models  WJM-9137 
or  WJM-9147.  manufactured  by  Steams 
Manufac-turing  Co..  P.O.  Box  1498.  St. 
Cloud.  NtN  56301. 

Approval  No.  160.064/2379/0.  Small/ 
Medium.  Tj-pe  UI  PFD.  Models  lioa 
1109. 1141. 1106,  manufactured  by 
Wellington  Industries,  Inc..  P.O.  Box  244. 
Madison,  C.\  30650. 

Approval  No.  160061/2380/0.  Large/ 
X-Large,  Type  III  PFD.  Models  1108. 
1109. 1141, 1106.  manufactured  by 
Wellington  Industries.  Inc..  P.O.  Box  244. 
Madison.  GA  30650. 

Approval  No.  160i»4/2393/0,  Small/ 
Medium,  Type  lU  PFD.  Model  S/M. 
manufactured  by  Ero  Industries.  Inc.. 
5940  W.  Touhy  Avenue.  Chicago.  IL 
60648. 

Approval  No.  160.064/2395/0.  SmaU. 
Type  m  PFD.  Models  FJ-7075,  or  Un-75. 
manufactured  by  Steams  Manufacturing 
Co..  30th  and  Division  Ave..  P.O.  Box 
1498  St.  Cloud.  MN  56301. 

Approval  No.  160064/2396/0 
Medium.  Type  UI  PFD.  Models  F}-7075 
or  IFI-75.  manufactured  by  Steams 
Manufacturing  Co.,  30th  and  Division 
Ave..  P  O.  Box  1498.  St.  Cloud,  MN 
56301. 

Approval  No.  160.064/2397/0  Large. 
Type  UI  PFD,  Models  FJ-7075.  or  U'J-75, 
manufactured  by  Steams  Manufacturing 
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Co.,  30th  and  Division  Ave.,  P.O.  Box 
1498,  St.  Cloud.  MN  56301. 

Approval  No.  160.064/2398/0,  X- 
Large,  Type  UI  PFD,  Models  FJ-7075,  or 
lFI-75,  manufactiu^d  by  Steams 
Manufacturing  Co..  30th  and  Division 
Ave.,  P.O.  Box  1498,  St.  Cloud.  MN 
56301. 

Approval  No.  160.064/2409/a  Small, 
Type  III  PFD,  Models  UV-40.  and  1606, 
manufactured  by  Omega  Corporation, 
13<)  Condor  Street.  East  Boston,  MA 
02128. 

Approval  No.  160.064/2410/0. 
Medium.  Type  III  PFD,  Models  UV-50. 
and  1607,  manufactiu^d  by  Omega 
Corporation,  130  Condor  Street.  East 
Boston,  MA  02128. 

Approval  No.  160.064/2411 /a  Large. 
Type  m  PFD.  Models  UV-60.  and  160a 
manufactured  by  Omega  Corporation, 
130  Condor  Street,  East  Boston,  MA 
02128. 

Appro\  al  No.  160.064/2412/0,  Large. 
Type  m  PFD,  Models  UV-70,  and  1609. 
manufactiu^d  by  Omega  Corporation, 
130  Condor  Street,  East  Boston,  MA 
0212a 

Approval  No.  160.064/2429/a  XX- 
Large,  Type  III  PFD.  Models  SSV-2134.  - 
2138.  -2144.  -9134.  -9138,  -9144.  -4152.  - 
4153,  or  -2132,  manufactured  by  Stearns 
Manufacturing  Co..  P.O.  Box  1498,  St. 
Goud.  MN  56302. 

Approval  No.  160.064/2434/0.  Small/ 
Medium.  Type  111  PFD.  Model  117a 
manufactured  by  Wellington  Industries, 
Inc.,  P.O.  Box  244.  Madison.  GA  30650. 
Approval  No.  160.064/2435/0.  Large/ 
X-Large.  Type  HI  PFD.  Model  1170. 
manufactured  by  Wellington  Industries. 
Inc.,  P.O.  Box  244,  Madison.  GA  30650. 

Approval  No.  160.064/2436/0.  XX- 
Large.  Type  ID  PFD.  Model  FI-7075.  or 
IFJ-75.  manufactured  by  Stearns 
Manufacturing  Co..  30th  and  Division 
Ave..  P.O.  Box  1498.  St.  Cloud.  MN 
56301. 

Approval  No.  160.064/2437,  XX-Large, 
Type  III  PFD.  Model  SSV-2127,  -127,  - 
2128,  -2130,  -2129.  -129.  -4141.  -141,  - 
2126.  and  WIM-9128,  manufactured  by 
Steams  Manufacturing  Co..  P.O.  Box 
1498.  St.  Cloud.  MN  56301. 

Approval  No.  160.064/2438/0.  Small/ 
Medium.  Type  III  PFD.  Model  SSV-5340. 
manufactured  by  Steams  Manufacturing 
Co..  P.O.  Box  1498.  St.  Cloud,  MN  56301. 
Approval  No.  160.064/2439/0.  Large/ 
X-Large.  Type  HI  PFD.  Model  SSV-5340. 
manufactured  by  Steams  Manufacturing 
Co.,  P.O.  Box  1498,  St.  Cloud,  MN  56301. 

Automatic  Disengaging  Device  for 
Liferafts 

Approval  No.  160.070/2/0,  Type  5  RA 
1133  automatic  disengaging  device 
(release  hook)  for  davit-launched  life 
rafts,  manufactured  by  B.F.  Goodrich. 


Engineered  Products  Group.  Union.  WV 
24834. 

Exposure  Suit 

Approval  No.  160.071/29/0.  Adult 
Jumbo  (for  persons  weighing  more  than 
330  pounds  and/or  more  than  75  inches 
tall)  Exposure  Suit,  Model  4124  or  8-124. 
manufactured  by  O'Neill  Inc.,  1071  41st. 
Ave.,  Santa  Cruz,  CA  95062. 

Approval  No.  160.071024/0,  Adult 
Exposure  Suit.  Model  "Boss  16". 
manufactured  by  Beaufort  Air-Sea 
Equipment  Ltd.,  Beaufort  Road 
Birkenhead.  Merseyside.  England  L41- 
IHQ. 

Hand  Electric  Flashlight 

Approval  No.  161.008/19/0.  Model 
number  GC-3CG  waterproof  flashlight 
Type  I  size  (3-cell).  Manufactured  by  G. 
T.  Price  Products.  Inc..  2223  East  37th 
Street,  Los  Angeles  CA  90058. 

Personal  Flotation  Device  Light 

Approval  No.  161.012/4/0.  Model  378- 
C  incandescent  Personal  Light, 
manufactured  by  The  Guest 
Corporation.  17  Culbro  Drive.  West 
Hartford.  CT  06110. 

Approval  No.  161.012/6/0,  Model  378- 
B  incandescent  Personal  Light, 
manufactured  by  The  Guest 
Corporation.  17  Culbro  Drive.  West 
Hartford.  CT  06110. 

Approval  No.  161.012/7/0.  Model  450 
"Jim-Buoy"  PFD  light,  manufactured  by 
Cal-June  Incorporation.  P.O.  Box  9551. 
North  Hollywood,  CA  91609. 

Approval  No.  T61.012/8/0,  Fulton 
Model  *101.  manufactured  by  Fulton 
Industries,  Inc..  135  East  Linfoot  Street. 
Wauseon.  OH  43567. 

Safety  Valve  (Power  Boilers) 

Approval  No.  162.001/303/0.  Safety 
Valves  Series  300-600  Sizes, 
manufactured  by  Kunkle  Value 
Company.  P.O.  Box  1740.  Fort  Wayne. 
IN  46801. 

Flame  Arrester  (Tank  Vessels) 

Approval  No.  162.016/6/8.  Model 

94305  flame  arrester,  manufactured  by 
GPE  Controls.  6511  Oakton  Street, 
Morton  Grove.  IL  60053. 

Approval  No.  162.016/30/2,  Oceco 
Type  E21B  flame  arrester,  manufactured 
by  Pettibone  Corporation,  OCECO 
Division,  4700  West  Division  Street, 
Chicago.  IL  60651. 

Approval  No.  162.016/39/1,  Model 

94306  flame  arrester,  manufactured  by 
GPE  Controls,  6511  Oakton  Street. 
Morton  Grove,  IL  60053. 

Pressure  Vacuum  Relief  Value 

Approval  No.  162.017/99/1.  OCECO 
Model  V-130N  pressure  vacuum  relief 


valve,  manufactured  by  Pettibone 
Corporation.  OCECO  Division.  4700 
West  Division  Street,  Chicago.  IL  60651. 

Approval  No.  162.017/113/6,  Midland 
pressure  vacuum  relief  valves, 
manufactured  by  Midland 
Manufacturing  Corporation.  7733  Gross 
Point  Road,  P.O.  Box  226.  Skokie.  IL 
60076. 

Approval  No.  162.017/115/2,  Midland 
pressure  vacuum  relief  valves, 
manufactured  by  Midland 
Manufacturing  Corporation.  7733  Gross 
Point  Road,  P.O.  Box  226.  Skokie.  IL 
60076. 

LiqueHed  Compressed  Gas  Safety  Relief 
Valve 

Approval  No.  162.018/65/0.  Type  1706 
safety  relief  valve  for  liquefied 
compressed  gas  service,  manufactured 
by  Midland  Manufacturing  Corp.,  7733 
Gross  Point  Road,  P.O.  Box  226.  Skokie. 
IL  60076. 

Approval  No.  162.018/66/0,  Type  1706 
safety  relief  valve  for  liqueHed 
compressed  gas  service,  manufactured 
by  Midland  Manufacturing  Corp.,  7733 
Gross  Point  Road,  P.O.  Box  226,  Skokie, 
IL  80076. 

Approval  No.  162.018/67/0,  Type  1006 
safety  relief  valve  for  liquefied 
compressed  gas  service,  manufactured 
by  Midland  Manufacturing  Corp..  7733 
Gross  Point  Road.  P.O.  Box  226.  Skokie, 
IL  60076. 

Approval  No.  162.018/68/0.  Type  3106 
safety  relief  valve  for  liquefied 
compressed  gas  service,  manufactured 
by  Midland  Manufacturing  Corp.,  7733 
Gross  Point  Road,  P.O.  Box  226,  Skokie. 
IL  60076. 

Foam  Type  Fire  Extinguishing  System 

Approval  No.  162.033/2/1,  National 
Aer-O-Foam  Marine  Fire  Extinguishing 
Systems,  manufactured  by  National 
Foam  System,  Inc..  150  Gordon  Drive. 
Lionville,  PA  19353. 

Approval  No.  162.033/13/0.  National 
Aer-O-Foam  Marine  Fire  Extinguishing 
Systems,  manufactured  by  National 
Foam  System,  Inc.,  150  Gordon  Drive. 
Lionville.  PA  19353. 

Backfire  Flame  Arrester  for  Gasoline 
Engines 

Approval  No.  162.041/195/3.  Facet 
Type  A175-64,  A175-68,  A175-70,  A175- 
71.  manufactured  by  Woods  Energy 
Products,  Inc.,  A  Facet  Enterprise,  11430 
E.  8l8t  Street,  N.,  Owasso,  OK  74055. 

Approval  No.  162.041/196/2,  Facet 
Type  A175-63.  A175-67,  manufactured 
by  Woods  Energy  Products,  Inc.,  A 
Facet  Enterprise,  11430  E.  81st  Street,  N.. 
Owasso,  OK  74055. 
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Approval  No.  162.041/205/0. 
Kawasaki  Model  IE-C-7901.  ^ 
manufactured  by  Kawasaki  Motors 
Corp.,  U.S.A.,  2009  East  Edinger  Avenue, 
P.O.  Box  25952,  Santa  Ana.  CA  92799- 
5252. 

Oily  Water  Separators 

Approval  N<J.  162.050/1001/0.  Sarex 
Model  10  GPM/OWS  2.27  m»  /hr. 
manufactured  by  Separation  and 
Recovery  Systems.  1733  Kaiser  Ave.. 
Irvine.  CA  92714. 

Approval  No.  162.050/1002/0.  Sarex 
Model  10  GPM/VGS  2.27  mVhr. 
manufactured  by  Separation  and 
Recovery  Systems,  1733  Kaiser  Ave.. 
Irvine.  CA  92714. 

Approval  No.  162.050/1003/0.  Sarex 
Model  2  GPM/VGS  0.45  m'/hr. 
manufactured  by  Separation  and 
Recovery  Systems,  1733  Kaiser  Ave., 
Irvine.  CA  92714. 

Approval  No.  162.050/1004/0,  Sarex 
Model  100  GPM/VGS  22.7  m'/hr. 
manufactured  by  Separation  and 
Recovery  Systems,  1733  Kaiser  Ave., 
Irvine,  CA  92714. 

Approval  No.  162.050/1005/0,  Sarex 
Model  20  GPM/VGS  4.54  m'/hr. 
manufactured  by  Separation  and 
Recovery  Systems.  1733  Kaiser  Ave., 
Irvine,  CA  92714. 

Approval  No.  162.050/1007/0.  Sarex 
Model  60  GPM/OWS  13.62  m'/hr, 
manufactured  by  Separation  and 
Recovery  Systems,  1733  Kaiser  Ave.. 
Irvine.  CA  92714. 

Approval  No.  162.050/1008/0.  Sarex 
Model  20  GPM/OWS  4.54  m'/hr. 
manufactured  by  Separation  and 
Recovery  Systems,  1733  Kaiser  Ave.. 
Irvine,  CA  92714. 

Approval  No.  162.050/1009/0,  Sarex 
Model  1  GPM/VGS  .227  m'/hr, 
manufactured  by  Separation  and 
Recovery  Systems.  1733  Kaiser  Ave., 
Irvine.  CA  92714. 

Approval  No.  162.050/1153.0.  The  TEF 
IS  oil  water  separator  is  a  iM'/hr 
separator  consisting  of  a  first  stage 
coarse  separation,  manufactured  by 
Howaltswerke-Deutsche  Werft, 
Alkiengesellschaft  Hamburg  Und  Keil. 
P.O.  Box  11 1480,  2000  Hamburg  11, 
Germany. 

Approval  No.  162.050/1154/0,  The  TEF 
lOS  oil  water  separator  is  a  lOmlMVhr 
separator  consisting  of  a  first  stage 
coarse  separation,  manufactured  by 
Howaldtswerke  Deutsche,  Werft, 
Atkiengesellschaft  Hamburg  Und  Keil. 
P.O.  Box  11  1480,  2000  Hamburg  11, 
Germany. 

Approval  No.  162.050/1155/0,  Mode! 
Sl-25  consisting  of  a  single  tank  with 
several  "zones",  manufactured  by  Sigma 
Treatment  Systems,  Inc..  Merry 


Meadows,  R.D.  1  Box  70,  Chester 
Springs.  PA  19425. 

Approval  No.  162.050/1156/0.  GSF 
0.25  model,  manufactured  by  RWO 
Maschinen  Fabrik.  Gutenburg  Strasse  6, 
D-2803  Weyhe  Drey,  Federal  Republic 
of  Germany. 

Approval  No.  162.050/1157/0,  GSF  0.5 
model,  manufactured  by  RWO 
Maschinen  Fabrik,  Gutenburg  Strasse  6. 
D-2803  Weyhe  Drey.  Federal  Republic 
of  Germany. 

Approval  No.  162.050/1158/0.  GSF  1 
model,  manufactured  by  RWO 
Maschinen  Fabrik,  Gutenburg  Strasse  6, 
I>-2803  Weyhe  Drey.  Federal  Republic 
of  Germany. 

Approval  No.  162.050/1159/0.  GSF  1.5 
model,  manufactured  by  RWO 
Maschinen  Fabrik.  Gutenburg  Strasse  6, 
D-2803  Weyhe  Drey.  Federal  Republic 
of  Germany. 

Approval  No.  162.050/ll60/0,  GSF  2.5 
model,  manufactured  by  RWO 
Maschinen  Fabrik,  Gutenburg  Strasse  6. 
D-2803  Weyhe  Drey,  Federal  Republic 
of  Germany. 

Approval  No.  162.050/1161/0.  GSF  5 
model,  manufactured  by  RWO 
Maschinen  Fabrik.  Gutenburg  Strasse  6, 
D-2803  Weyhe  Drey.  Federal  Republic 
of  Germany. 

Approval  No.  162.050/1162/0.  GSF  7.5 
model,  manufactured  by  RWO 
Maschinen  Fabrik.  Gutenburg  Strasse  6. 
D-2803  Weyhe  Drey.  Federal  Republic 
of  Germany. 

Approval  No.  162.050/1163/0.  GSF  10 
model,  manufactured  by  RWO 
Maschinen  Fabrik,  Gutenburg  Strasse  6, 
D-2803  Weyhe  Drey.  Federal  Republic 
of  Germany. 

Approval  No.  162.050/1167/0,  Heli-Sep 
Model  10.000  44.0GPM,  manufactured  by 
World  Water  Systems,  Inc..  340  E.  First 
Street.  P.O.  Box  3427.  Tustin.  CA  92681. 

Approval  No.  162.050/3001/0.  Sarex 
Model  BA-1.  manufactured  by 
Separation  and  Recovery  Systems.  1733 
Kaiser  Ave..  Irvine.  CA  92714. 

Approval  No.  162.050/3002/0.  Sarex 
Model  OCA-1.  manufactured  by 
Separation  and  Recovery  Systems.  1733 
Kaiser  Ave.,  Irvine,  CA  92714. 

Pilot  Ladder 

Approval  No.  163.003/17/0,  Model 
DJM-2,  manufactured  by  A.  L.  Don 
Company,  Foot  of  Dock  Street, 
Matawan,  NJ  07747. 

Interior  Finish 

Approval  No.  164.012/41/0,  No.  332 
perforated  glass  fabric,  manufactured  by 
KWS  Company,  111  North  Mines  Road. 
Livermore,  CA  94550. 

Approval  No.  164.012/43/0.  Style  3732 
fiberglass  cloth  with  AFF  No.  60  finish, 
manufactured  by  WACO.  P.O.  Box  2679. 


814  Research  Drive.  Newport  News,  VA 
23602. 

Approval  No.  164.012/44/0.  Style  32/ 
49/9538  fiberglass  cloth,  manufactured 
by  WACO.  P.O.  Box  2679.  814  Research 
Drive.  Newport  News.  VA  23602. 

Approval  No.  164.012/82/0.  "Perstorp 
Standard  0.9mm"  plastic  laminate, 
manufactured  by  Perstorp  AB.  S-28480. 
Perstorp.  SWEDEN. 

Retroreflective  Material 

Approval  No.  164.018/1/0,  ty-pe  1. 
"SCOTCHLITE '.  manufactured  by 
Minnesota  Mining  &  Mfg.  Co.  (3-M). 
Safety  &  Security  Systems  Division.  3M 
Center— 209-S31.  St.  Paul.  MN  55101. 
).  W.  Kime. 

U.S.  Coast  Guard.  Chief.  Office  of  Merchant 
Marine  Safety. 
July  25. 1985. 

(PR  Doc.  85-18245  Filed  7-31-85:  8:45  am| 

BILUNG  CODE  4«10-14-« 

Federal  Aviation  Administration 

Flight  Service  Station  at  West 
Lafayette,  IN;  Notice  of  Closing 

Notice  is  hereby  given  that  on  or 
about  July  28. 1985.  the  Flight  Service 
Station  at  West  Lafayette.  Indiana,  will 
be  closed.  Services  to  the  general  public 
of  West  Lafayette.  Indiana  Flight  Plan 
Area,  formerly  provided  by  this  office. 
will  be  provided  by  the  Flight  Service 
Station  in  Terre  Haute.  Indiana.  This 
information  will  be  reflected  in  the  FAA 
Organization  Statement  the  next  time  it 
is  reissued. 

(Sec.  313(a),  72  Stat.  752:  49  U.S.C  1354) 

Issued  in  Des  Plaines.  Illinois,  on  July  23. 
1985. 

Paul  K.  Bohr, 

Director.  Great  Lakes  Region. 
[FR  Doc.  85-18280  Filed  7-31-85:  8:45  am) 

MLUNG  CODE  M10-13-M 


Urban  Mass  Transportation 
Administration 

Intent  To  Prepare  an  Environmental 
Impact  Statement  on  Alternative 
Transit  Improvements  In  the 
Cleveland,  Ohio  Region 

agency:  Urban  Mass  Transportation 
Administration,  DOT. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement 

summary:  The  Urban  Mass 
Transportation  Administration  (UMTA) 
and  the  City  of  Cleveland,  Ohio,  in 
cooperation  with  the  Northeast  Ohio 
Areawide  Coordinating  Ageny  and  the 
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Greater  Cleveland  Regional  Transit 
Authority,  are  undertaking  the 
preparation  of  an  Environmental  Impact 
Statement  (EIS)  for  alternative  transit 
improvements  in  the  Dual  Hub  Corridor 
of  the  Cleveland  region.-The  EIS  is  being 
prepared  in  conformance  with  40  CFR 
Part  1500,  Coucil  on  Environmental 
Quality  (CEQ),  "Regulations  for 
Implementing  the  Procedural 
Requirements  of  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  ■  as  amended;  and  CFR  Part  622, 
"Federal  Highway  Administration  and 
Urban  Mass  Transportation 
Administration.  Environmental  Impact 
and  Related  Procedures". 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Harold  L  Crane.  UMTA  Region  5. 
300  South  Wacker  Drive,  Suite  1703. 
Chicago,  Illinois  60606.  Telephone  (312) 
353-2820. 

SUPPLEMENTARY  INFORMATION: 

Scoping  Meetings 

Two  public  scoping  meetings  will  be 
held,  one  on  August  19, 1985,  at  4:00  p.m. 
in  the  Brothechood  of  Locomotive 
Engineers  Auditorium.  100  Saint  Clair 
Avenue,  Cleveland,  Ohio  (south  side  of 
Saint  Clair  Avenue  between  Ontario 
Street  and  East  2nd  Street),  and  one  on 
August  20. 1985,  at  7:00  p.m.  in  the 
auditorium  of  the  Cleveland  Museum  of 
Natural  History.  Wade  Oval.  Cleveland, 
Ohio  (East  of  E.  105th  Street.  South  of 
East  Boulevard  in  the  University  Circle 
area),  to  help  establish  the  purpose, 
scope,  framework,  and  approach  for  the 
alternative  analysis.  At  the  scoping 
meetings,  staff  will  present  a  description 
of  the  proposed  scope  of  the  study,  using 
maps  and  other  visual  aids,  as  well  as  a 
plan  for  an  active  citizen  involvement 
program,  a  projected  work  schedule,  and 
an  estimated  budget.  Members  of  the 
public  and  interested  Federal.  State,  and 
local  agencies  are  invited  to  comment 
on  the  proposed  scope  of  work, 
alternatives  to  be  assessed,  impacts  to 
be  analyzed,  and  evaluation  criteria  to 
be  used  to  arrive  at  a  decision. 
Comments  may  be  made  either  orally  at 
the  meeting  or  in  writing. 

Corridor  Description 

The  Dual  Hub  Corridor  is  a  major 
travel  corridor  which  is  located 
principally  within  the  east  side  of  the 


City  of  Cleveland  in  Cuyahoga  County. 
The  corridor  extends  from  the  Cleveland 
central  business  district  (CBD)  through 
the  Mid-Town  and  Doan  Center  districts 
to  the  University  Circle  district  in 
northeast  Cuyahoga  County,  and 
generally  encompasses  a  densely 
urbanized  area.  The  area  boundaries  are 
approximately  the  Cuyahoga  River  on 
the  west.  Lake  Erie  on  the  north,  and  the 
Inner  Belt  Freeway  on  the  east  and 
south,  encompassing  the  central 
business  district,  and  the  area  lying 
within  a  one-half-mile  band  centered  on 
Euclid  Avenue  east  from  the  CBD  to 
Euclid  Avenue's  intersection  with  the 
existing  Red  Line  rapid  transit  near 
Mayfield  Road. 

Alternatives 

Transportation  alternatives  proposed 
for  consideration  in  the  corridor  are  the 
following: 

1.  A  no-build  option  under  which 
existing  and  already  committed  bus  and 
rail  services  would  continue  to  operate: 

2.  A  low-cost  transportation  system 
management  (TSM)  approach  that 
would  improve  bus  and  rail  services  in 
the  corridor,  including  reserved  and-or 
exclusive  lanes  for  buses  and  parking 
restrictions  along  certain  arterial  streets, 
and  station  relocations/improvements 
as  well  as  better  transfer  arrangements 
among  existing  bus  and  rail  services: 
and 

3.  Rail  transit  options  assembled  from 
four  at-grade  and  underground 
alignments  in  the  central  business 
districts,  two  at-grade  and  two  aerial 
alternative  alignments  through  the 
central  portion  of  the  corridor,  and  four 
alternative  alignments  in  the  University 
Circle  area  including  underground  and 
at-grade  locations,  and  including 
cordination  among  bus  and  rail  services. 

Comments  at  the  scoping  meeting 
should  focus  on  the  appropriateness  of 
these  and  other  options  for 
consideration  in  the  study,  not  on 
individual  preferences  for  a  particular 
alternative  as  most  desirable  for 
implementation. 

Probable  Effects 

Impacts  proposed  for  analysis  include 
changes  in  the  natural  envirorunent  (air 
quality,  noise,  water  quaUty.  aesthetics), 
changes  in  the  social  environment  (land 
use,  development,  neighborhoods). 


impacts  on  parklands  and  historic  sites, 
changes  in  transit  service  and  ridership. 
associated  changes  in  highway 
congestion,  capital  costs,  operating  and 
maintenance  costs,  and  fmancial 
implications.  Impacts  will  be  identified 
both  for  the  construction  period  and  for 
the  long-term  operation  of  the 
alternatives. 

The  proposed  evaluation  criteria 
include  transportation,  environmental, 
social,  economic,  and  financial 
measures  as  required  by  current  Federal 
(NEPA)  and  State  environmental  laws 
and  current  CEQ  and  UMTA  guidelines 
Mitigating  measures  will  be  explored  for 
any  adverse  impacts  that  are  identified. 

Comments  at  the  scoping  should  focus 
on  the  completeness  of  the  proposed 
sets  of  impacts  and  the  valuation 
criteria.  Other  impacts  or  criteria  judged 
relevant  to  local  decision-making  should 
be  identified. 

Scoping  Report 

A  draft  edition  of  a  report  that 
describes  the  scope  of  work  to  be 
undertaken  during  this  detailed  planning 
study  will  be  used  as  the  basis  for 
discussion  at  the  scoping  meetings.  The 
draft  scoping  report  describes  the  need 
for,  the  purpose  of.  and  action  toward  a 
public  transit  improvement  in 
Cleveland's  Dual  Hub  Corridor 
identifies  a  preliminary  set  of  promising 
alternatives  to  be  examined;  and  sets 
forth  the  scope  of  content  of  the 
planning  study.  Following  the  conduct  of 
the  scoping  meeting,  a  subsequent 
edition  of  the  scoping  report  will  be 
prepared;  it  will  incorporate  any 
modifications  brought  about  as  a  result 
of  the  scoping  meeting. 

Copies  of  the  draft  edition  of  the 
scoping  report  will  be  available  for 
examination  by  interested  persons  at 
public  libraries  located  within  the  Dual 
Hub  Corridor,  and  at  the  offices  of  the 
Cleveland  City  Planning  Commission, 
the  Northeast  Ohio  Areawide 
Coordinating  Agency,  and  the  Greater 
Cleveland  Regional  Transit  Authority. 

Issued  on  July  26. 1985. 
Donald  F.  Gismondi, 

Acting  Regional  Administrator  Urban  Mass 
Transportation  Administration  Region  5. 
jFR  Doc.  85-18204  Filed  7-31-85;  8:45  am) 
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1 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Change  in  Subject  Matter  of 
Agency  Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)), 
notice  is  hereby  given  that  at  its  closed 
meeting  held  at  2:30  p.m.  on  Monday, 
July  29. 1985.  the  Corporation's  Board  of 
Directors  determined,  on  motion  of 
Chairman  William  M.  Isaac,  seconed  by 
Director  Irvine  H.  Sprague  (Appointive), 
concurred  in  by  Director  H.  Joe  Selby 
(Acting  Comptroller  of  the  Currency), 
that  Corporation  business  required  the 
addition  to  the  agenda  for  consideration 
at  the  meeting,  on  less  than  seven  days' 
notice  to  the  public,  of  a  request  of 
financial  assistance  pursuant  to  section 
13(c)  of  the  Federal  Deposit  Insurance 
Act. 

The  Board  further  determined,  by  the 
same  majority  vote  that  no  earlier  notice 
of  this  change  in  the  subject  matter  of 
the  meeting  was  practicable:  that  the 
public  interest  did  not  require 
consideration  of  the  matter  in  a  meeting 
open  to  public  observation;  and  that  the 
matter  could  be  considered  in  a  closed 
meeting  by  authority  of  subsections 
(c)(4),  (c)(6),  (c)(8),  and  (c)(9)(A)(ii)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b{c)(4).  (c)(6).  (c)(8),  and 
(c)(9)(A)(ii)). 

Dated:  July  29. 1985. 
Federal  Deposit  Insurance  Corporation. 

Margaret  M.  Olsen. 

Deputy  Executive  Secretary. 

[PR  Doc.  85-18373  Filed  7-30-85: 11:22  am) 
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FEDERAL  ELECTION  COMMISSION 

Federal  Register  No.  85-17724 

PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 

Thursday,  August  1. 1985. 10:00  a.m. 
CHANGE  IN  MEETING:  The  Open  Meeting 
scheduled  for  this  date  has  been 
cancelled. 

***** 

DATE  AND  TIME:  Wednesday.  August  7. 

1985. 10:00  a.m. 

PLACE:  1325  K  Street.  NW.,  Washington, 

D.C. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED:  Compliance. 

Litigation.  Audits.  Personnel 

***** 

DATE  AND  TIME:  Thursday,  August  8. 

1985, 10:00  a.m. 

place:  1325  K  Street.  ^fW..  Washington, 

DC. 

STATUS:  This  meeting  will  be  open  to  the 

public. 

MATTERS  TO  BE  CONSIDERED: 

Setting  of  dates  of  future  meetings 
Correction  and  approval  of  minutes 
Draft  AO  1985-19 
Gordon  P.  Katz,  Thomas  J.  Vallely  for 
Congress  Committee 
DRAFT  AO  1985-21 
Lois  Moore,  on  behalf  of  Consolidated 
Freightways,  Inc. 
DRAFT  AO  1985-22 
The  Honorable  William  Clay.  United  States 
House  of  Representatives 
Sunshine  Act  Regulations  and  Procedures 

(11  C.F.R.  Part  2  and  3) 
Routine  administrative  matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland,  Information  Officer 

202-533^1065 

Marjorie  W.  Emmons. 

Secretary  of  the  Commission. 

[FR  Doc.  85-18393  Filed  7-30-85;  2:18  am| 
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FOREIGN  CLAIMS  SETTLEMENT 
COMMISSION 

(F.C.S.C.  Meeting  Notice  No.  7-85] 

Announcement  in  Regard  to 
Commission  Meetings  and  Hearings 
The  Foreign  Claims  Settlement 


Commission,  pursuant  to  its  regulations 
(45  CFR  Part  504),  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b), 
hereby  gives  notice  in  regard  to  the 
scheduling  of  open  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows: 

DATE  AND  TIME:  Thurs..  Aug.  22. 1985  at 
10:30  a.m. 

SUBJECT  MATTER:  Consideration  of 
Proposed  Decisions  and  Final  Decisions 
on  objections  issued  under  the  Vietnam 
Claims  Program  (Pub.  L  96-«06). 

Subject  matter  Usted  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

All  meetings  are  held  at  the  Foreign 
Claims  Settlement  Commission.  1111- 
20th  Street.  NW..  Washington.  D.C. 
Requests  for  information,  or  advance 
notices  of  intention  to  observe  a 
meeting,  may  be  directed  to: 
Administrative  Officer,  Foreign  Claims 
Settlement  Commission.  llll-20th 
Street,  NW.,  Room  409,  Washington.  DC 
20579.  Telephone:  (202)  653-6155. 

Dated  at  Washington.  D.C.  on  July  2&  1985. 

Judith  H.  Lock. 

Administrative  Officer. 

[FR  Doc.  85-18415  Filed  7-30-85:  3;30  pmj 

BILUNG  CODE  4410-01-41 


NATIONAL  COUNCIL  ON  THE  HANDICAPPED 
TIME  AND  date: 

9:00  a.m.-5:00  p.m.  August  12. 1985 
9:00  a.m.-5:00  p.m.  August  13. 1985 
9:00  a.m.-5:00  p.m.  August  14, 1985 

PLACE:  Ballroom  C.  Vista  International 
Hotel.  1400  M  Street.  NW..  Washington. 
DC  20005. 

STATUS:  Open  Meeting. 

MATTERS  TO  BE  CONSIDERED:  General 

Business  including: 

Approval  of  Minutes 

Social  Security  Disability  Program 

Project  Inspire  '85 

1986  Report  to  the  President  and  Congress 

NCH  Staff  Report 
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PLEASE  NOTE:  Any  person  requiring  an 
interpreter  or  other  special  services, 
please  contact  NCH  Staff  no  later  than 
August  7.  1985. 

CONTACT  FOR  MORE  INFORMATION:  Lex 

Frieden.  Executive  Director.  NCH,  (202) 

453-3846. 

Lex  Frieden. 

Executive  Director.  National  Council  on  the 
Handicapped. 

|FR  Doc.  85-18388  Filed  7-30-85:  12:43  pm| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  261.  262,  263, 264,  265, 
270,  and  271 

[SWH-FRL  2852-21 

Hazardous  Wast*  Management 
System 

agency:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule  and  request  for 
comment. 

summary:  In  the  May  19. 1980. 
hazardous  waste  regulations  issued 
under  the  Resource  Conservation  and 
Recovery  Act  of  1976  (RCRA),  EPA 
conditionally  exempted  most  generators 
of  less  than  1000  kilograms  ("kg")  of 
hazardous  waste  per  month  from  full 
regulation  under  Subtitle  C  of  RCRA. 
Congress  subsequently  passed,  and  the 
President  signed  into  law  on  November 
8, 1984.  the  Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA).  These 
amendments  require  the  U.S. 
Environmental  Protection  Agency  (EPA) 
to  promulgate,  no  later  than  March  31, 
1986,  rules  applicable  to  generators  of 
between  100  kg  and  1000  kg  of 
hazardous  waste  in  a  calendar  month 
("100-1000  kg/mo  generators"). 

The  Agency  is  today  proposing  and 
requesting  public  comment  on  a 
regulatory  scheme  for  generators  of  100- 
1000  kg/mo  that  is  based  upon  the 
regulatory  requirements  applicable  to 
larger  generators  contained  in  40  CFR 
Part  262.  The  intended  effect  of  this 
scheme  is  to  minimize  the  regulatory 
burden  imposed  on  generators  of  100- 
1000  kg/mo  that  manage  their  wastes 
off-site  by  reducing  or  eliminating  a 
number  of  existing  large  quantity 
generator  requirements  for  manifesting, 
recordkeeping  and  reporting.  The 
proposal  also  extends  the  period  of  on- 
site  storage  allowed  without  the  need 
for  interim  status  or  a  permit  for  these 
generators  to  up  to  180  days  (or  up  to 
270  days  for  quantities  up  to  6000  kg  for 
generators  that  must  ship  their  waste 
greater  than  200  miles  for  treatment  or 
disposal).  Such  storage  would  be  subject 
to  certain  requirements  under  today's 
proposed  rule. 

Today's  proposed  rules  would  impose 
full  Part  264  and  265  treatment,  storage, 
and  disposal  standards  on  generators  of 
100-1000  kg/mo  that  treat,  store,  or 
dispose  of  their  wastes  on-site  if  not 
otherwise  exempted.  However,  today's 
proposal  would  delay  the  effective  date 
of  these  requirements  to  allow  on-site 
facilities  to  come  into  compliance  with 
.  the  hazardous  waste  facility  standards 


or  shift  their  management  practices 
away  from  on-site  management. 

DATES:  Comments  on  this  proposal  must 
be  received  on  or  before  September  30. 
1985.  Three  public  hearings  are 
scheduled  as  follows:  September  18. 
1985 — St.  Louis,  Missouri;  September  20. 
1985 — Phoenix,  Arizona:  September  24, 
1985— Washington.  D.C. 

The  proposed  Part  262  standards 
applicable  to  100-1000  kg/mo  generators 
would  take  effect  six  months  after  the 
date  of  publication  in  the  Federal 
Register  of  the  final  rules. 

The  application  of  Part  264  and  265 
standards  to  100-1000  kg/mo  generators 
treating,  storing,  or  disposing  of 
hazardous  waste  on-site  using  non- 
exempt  management  practices  would 
take  effect  twelve  months  after  the  date 
of  publication  in  the  Federal  Register  of 
the  Hn^l  rules. 

For  off-site  facilities  managing  wastes 
from  100-1000  kg/mo  generators,  the 
Part  264  or  265  standards  would  apply  to 
the  wastes  from  generators  of  100-1000 
kg/mo  effective  six  months  after  the 
date  of  publication  in  the  Federal 
Register  of  the  final  rules. 

For  off-site  facilities  managing  wastes 
exclusively  from  generators  of  less  than 
1000  kg/mo.  the  requirement  to  obtain 
interim  status  as  a  hazardous  waste 
facility  for  wastes  from  100-1000  kg/mo 
generators  would  take  effect  6  months 
from  the  date  of  publication  in  the 
Federal  Register  of  the  final  rules. 

Off-site  facilities  managing  waste 
from  both  large  generators  and 
generators  of  100-1000  kg/mo  may  need 
to  modify  their  Part  A  permit 
applications  (as  well  as  Part  B  if  already 
submitted)  within  six  months  from  the 
date  of  publication  in  the  Federal 
Register  of  the  final  rules  to  reflect  these 
newly  regulated  wastes  from  100-1000 
kg/mo  generators. 

AOORESSES:  Comments  on  this  proposal 
should  be  mailed  to  the  Docket  Clerk, 
Office  of  Solid  Waste.  WH-562.  U.S. 
Environmental  Protection  Agency,  401  M 
Street.  SW.,  Washington.  D.C.  20460  or 
delivered  to  the  RCRA  Docket  located  in 
RM  S-212,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC.  The  RCRA  Docket  is 
available  for  viewing  8:00  a.m.  to  4:00 
p.m.  Monday  through  Friday,  excluding 
holidays.  Communications  should 
identify  the  regulatory  docket  "Small 
Quantity  Generators".  The  public 
hearings  will  be  held  at  the  following 
locations: 

1.  September  18, 1985 — St.  Louis. 
Missouri,  Marriott  Pavilion  Hotel,  One 
Broadway.  St.  Louis.  Missouri,  (314) 
421-1776 


2.  September  20,  1985 — Phoenix, 
Arizona.  Hotel  Westcourt,  10220 
North  Metro  Parkway  East,  Phoenix. 
Arizona  85021,  (602)  997-5900 

3.  September  24, 198S— Washington 
D.C.,  Department  of  Health  and 
Human  Services*,  North  Auditorium. 
330  Independence  Avenue,  SW., 
Washington,  D.C.  20201 

A  block  of  rooms  has  been  reserved  at 
the  hotels  in  St.  Ix)uis  and  Phoenix  for 
the  convenience  of  individuals  requiring 
lodging.  Please  make  reservations 
directly  with  the  hotel  and  refer  to  the 
EPA  hearing.  The  hearings  will  begin  at 
9:30  a.m.  with  registration  at  9:00  a.m. 
and  will  run  until  4:30  p.m.  unless 
concluded  earlier.  Anyone  wishing  to 
make  a  statement  at  the  hearing  should 
notify,  in  writing,  Ms.  Geraldine  Wyer, 
Public  Participation  Officer,  Office  of 
Solid  Waste  (WH-562),  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  S.yV.,  Washington,  D.C.  20460. 
Persons  wishing  to  make  oral 
presentations  must  restrict  them  to  15" 
minutes  and  are  encouraged  to  have 
writen  copies  of  their  complete 
comments  for  inclusion  in  the  official 
record. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bernard  J.  Stoll,  (202)  382-4761.  Office  of 
Solid  Waste  (WH-562).  U.S. 
Environmental  f>rotection  Agency.  401  M 
Street,  S.W.,  Washington,  D.C.  20460  or 
the  RCRA/Superfund  Hotline,  (800)  424- 
934«,  (in  Washington  D.C,  call  382- 
3000). 

SUPPLEMENTARY  INFORMATION: 

Preamble  Outline 

Part  I — Introduction  and  Background 

I.  Authority 

n.  Organization 

ni.  Summary  of  Today's  Proposal 

IV.  Background 

A.  The  1978  Proposal 

B.  The  May  19,  1980  Regulations 

C.  The  Hazardous  and  Solid  Waste 
Amendments  of  1984 

1.  Early  Implementation  Provisions 

2.  Minimum  Rulemaking  Requirements 

3.  March  31, 1986  Hammer  Provisions 

4.  Small  Quantity  Generator  Studies 

V.  EPA's  Approach  To  Regulating  lOO-lOOO 

kg/mo  Hazardous  Waste  Generators 

A.  Impacts  on  100-1000  kg/mo  Generators 

1.  Types  of  Businesses  Generating 
Hazardous  Wastes 

2.  Business  Size 

B.  Protection  of  Human  Health  and  the 
Environment 

C.  Balancing  Impacts  and  Protection  of 
Human  Health  and  the  Environment 

1.  Administrative  Standards 

2.  Technical  Standards 


•  Attendees  should  use  the  "C"  Street  entrance 
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VI.  Impact  of  Proposed  Hazardous  Waste 
Tank  Amendments  on  100-1000  kg/mo 
Generators 

1.  Short  Term  Accumulation 

2.  Storage  Tanks  Subfect  to  Permit 
Requirements 

Part  II— Detailed  Discussion  of  Proposed 
Regulations  For  Generators  of  100-1000 
Kg/Mo  of  Hazardous  Waste 

I.  Applicability  and  Scope  of  Today's 
Proposal 

A.  Proposed  Redeflnition  of  Small  Quantity 
Generator — S  281.5 

B.  Generators  of  Acutely  Hazardous  Waste 

C.  Generators  of  Non-Acutely  Hazardous 
Waste  in  Quantities  less  than  100  kg/mo 

D.  Materials  That  Are  Not  Solid  Wastes 

E.  Requirements  for  Recyclable  Materials — 
(261.6 

1.  Spent  Lead-Acid  Batteries 

2.  Used  Oil 

n.  Standards  for  Generators  of  Hazardous 
Waste 

A.  Overview  of  Part  282  Standards  for  100- 
1000  kg/mo  Genarators 

B.  Part  262.  Subpart  A— General  Standards 
Applicable  to  100-1000  kg/mo 
Generators 

1.  Purpose,  Scope,  and  Applicability — 
8  262.10 

2.  Hazardous  Waste  Determination — 
S  262.11 

3.  EPA  Identification  Numbers—}  262.12 

C.  Part  282.  Subpart  B— The  Manifest 

1.  General  Overview 

2.  Proposed  Amendments  To  Subpart  B — 
The  manifest 

a.  Proposed  Manifest  Exemption  for 
Certain  100-1000  kg/mo  Generators 

b.  Proposed  Amendment  to  S  262.20 — 
General  Requirements 

C.  Acquisition  of  Manifests — S  262.21 

d.  Proposed  Amendment  to  {  262.22 — 
Number  of  Copies 

e.  Proposed  Amendments  to  S  282JJ3 — 
Use  of  the  Manifest 

D.  Part  262,  Subpart  C— Pre-Transport 
Requirements 

1.  Time  and  Quantity  Limitations 

2.  Standards  for  On-site  Accumulation — 
§  262.34 

a.  Standards  for  Storage  in 
Containers — Part  262,  Subpart  I 

b.  Standards  for  On-site  Accumulation 
in  Tank»— Part  265,  Subpart ) 

c.  Standards  for  Preparedness  and 
Prevention — Part  265,  Subpart  C 

d.  Standards  for  Contingency  Planning 
and  Emergency  Procedures — Part  265, 
Subpart  D,  and  Personnel  Training — 

S  285.16 

E.  Proposed  Amendments  to  Part  262, 
Subpart  D — Recordkeeping  and 
Reporting 

1.  Recordkeeping — S  262.40 

2.  Biennial  Report— }  262.41 

3.  Exception  Reporting — S  262.42 

4.  Additional  Reporting — §  262.43 

F.  Request  for  Comments  on  Part  262 
Standards 

III.  Standards  for  Transporters  of  Hazardous 
Waste— Part  263 

A.  Proposed  Amendments 

B.  Transportation  Issues 

1  "Self-Transportation"  of  Hazardous 
Waste 


2.  Transporter  AsaumfHton  of  Generator 
Responsibilities 
C  Request  for  Comments 

IV.  Standards  for  Facilities — Parts  264  and 

265 

A.  Requirements  Applicable  to  Generators 
of  100—1000  kg/mo  That  Manage 
Hazardous  Waste  On-site 

B.  Off-site  Facihties  That  Manage  Wastes 
From  leo-ioeo  kg/mo  Generators 

C.  Delayed  Effective  Date 

D.  Obtaining  Interim  Status 

E.  Coof arming  Amendments 

F.  Request  for  Comments  on  Parts  264  and 
265  Standards 

Part  III — Economic,  Environmental,  and 
Regulatory  Impacts 

I.  Impact  on  Authorized  States 

A.  Applicability  in  Authorized  States 

B.  Effect  on  State  Authorization 

II.  Executive  Order  12291 — Regulatory  Impact 

A.  Estimates  of  Per  Firm  C(»ts 

1.  Proposed  Part  262  Generator 
Standards 

2.  Transportation  Costs 

3.  Treatment,  Storage,  and  Disposal 
Costs 

a.  On-site  Accumulation 

b.  Treatment  and  Disposal 

B.  Estimates  of  Nabonwide  Incremental 
Cost  Burden  of  Generators  of  100-1000 
kg/mo 

C.  Estimates  of  the  Economic  Impacts  of 
Today's  Proposed  Rule 

UI.  Regulatory  Flexibility  Act 
rv.  Paperwork  Reduction  Act 

V.  List  of  Subjects 

Part  I — Introduction  and  Background 

/.  Authority 

These  regulations  are  being  proposed 
under  authority  of  Sections  2002(a), 
3001,  3002.  3004,  3005,  3006,  3010.  3015. 
3017,  3019,  9001,  and  9003  of  the  Solid 
Waste  Disposal  Act,  as  amended  by  the 
Resource  Conservation  and  Recovery 
Act,  as  amended.  42  U.S.C.  6912(8),  6921, 
6922.  6924.  6925.  6926,  6930,  6935,  6939, 
6991.  and  6993. 

//.  Organization 

Today's  proposal  is  divided  into  three 
major  parts.  Part  I  of  the  preamble 
summarizes  today's  proposal  and 
discusses  muun  of  the  background 
information  relevant  to  this  proposed 
rulemaking,  including  the  previous 
rulemakings  affecting  small  quantity 
hazardous  waste  generators,  as  well  as 
the  recent  legislative  amendments  to  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  and  the  approach  taken  by 
EPA  in  today's  action.  Part  II  of  the 
preamble  addresses  the  applicability 
and  scope  of  today's  proposal  and 
describes  in  detail  the  specific 
requirements  with  which  100-1000  kg/ 
mo  generators  would  be  required  to 
comply.  Finally,  Part  HI  of  the  preamble 
addresses  the  impacts  of  the  proposed 
rule  on  the  State  authorization  process, 
as  well  as  on  the  regulated  community. 


small  businesses,  and  the  economy  in 
general. 

///.  Summary  of  Today's  Proposal 

Under  the  exi«ting  Subtitle  C 
hazardous  waste  management  s^'Stem. 
generators  of  less  than  1000  kg  of  non- 
acutely  hazardous  waste  in  a  calendar 
month  are  exempt  from  most  of  the 
regulations  in  40  CFR  Parts  282.  263.  264. 
265,  and  286  if  they  meet  the  conditions 
specified  in  40  CFR  281.5. '  The 
Hazardous  and  Solid  Waste 
Amendments  of  1964  (HSWA) 
specifically  require  EPA  to  expand  its 
regulation  of  generators  of  between  100 
and  1000  kg  of  hazardous  waste  in  a 
calendar  month  to  enstnv,  among  other 
things,  that  these  waste  quantities  are 
managed  at  approved  hazarous  waste 
management  facilities.  At  the  same  time, 
however.  Congress  gave  EPA  clear 
authority  to  vary  the  standards  for  these 
generators  from  those  requirements 
applicable  to  larger  generators,  provided 
that  the  requirements  for  generators  of 
between  100  and  1000  kg/mo  are 
protective  of  human  health  and  the 
envirormient.  Congress  expressed 
concern  that  full  regulation  of  these 
generators,  many  of  which  are  small 
businesses,  might  not  be  appropriate. 
Today's  proposal  represents  the 
Agency's  efforts  to  balance  the  need  for 
regulation  of  this  group  of  generators  in 
a  maimer  protective  of  human  health 
and  the  environment  with  the  impacts  of 
such  regulation  on  small  firms. 

In  essence,  EPA  has  concluded  that 
some  relief  from  the  administrative  and 
paperwork  requirements  embodied  in 
the  Part  262  Generator  Standards  is 
appropriate  for  generators  of  100-1000 
kg/mo  of  hazardous  waste  because  of 
the  lesser  quantities  of  waste  involved 
and  the  generally  small  business  nattue 
of  many  of  these  firms.  However.  EPA  is 
also  proposing  sufficient  controls  to 
ensure  protection  of  human  health  and 
the  enviroiunent. 

Under  today's  proposal,  the  "small 
quantity  generator"  provision  contained 
in  40  CFR  S  261.5  would  apply  only  to 
those  generators  producing  no  more 
than  100  kg  of  non-acutely  hazardous 
waste  in  a  calendar  month.* 


'EPA  has  listed  certain  wastes  in  {  281.33(e)  as 
acutely  hazardous  wastes  which  are  subject  to  a  1 
kg/mo  small  quantity  geoerator  exclusion  leveL 
Acutely  hazardous  waste  in  quantities  above  1  kg 
have  been  and  wiU  remain  fully  regulated  nndar 
Parts  2fi2-2fl6. 

*  The  reader  should  keep  in  mind  that  the 
provisions  of  today's  proposal  would  only  apply  to 
hazardous  waste  generators  producing  between  100 
kg  and  1000  kg  of  non-acutely  hazardous  waste  ia  a 
calendar  month  and  to  transporters  and  fsciiiti«t 
handling  wastes  from  these  generators.  Fkms 
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Consequently,  generators  of  between 
100  and  1000  kg/mo  of  hazardous  waste 
would  no  longer  be  small  quantity 
generators  for  regulatory  purposes. 
Instead,  wastes  from  these  100-1000  kg/ 
mo  generators  would  be  subject  to  the 
provisions  of  Part  262  as  well  as  to  the 
facility  requirements  of  Parts  264  and 
265  and  the  transporter  requirements  of 
Part  263. 

Under  the  existing  small  quantity 
generator  exclusion,  100-1000  kg/mo 
generators  are  only  required  to 
determine  whether  their  waste  is 
hazardous  and  ensure  that  the  waste  is 
managed  at  a  facility  that  is  at  least 
approved  by  a  State  to  manage 
municipal  or  industrial  solid  waste  (i.e.. 
they  do  not  currently  have  to  manage 
their  wastes  at  approved  Subtitle  C 
hazardous  wastes  facilities).  In  contrast, 
generators  of  more  than  1000  kg  of 
hazardous  wastes  in  a  calendar  month 
(as  well  as  generators  of  more  than  1  kg 
of  acutely  hazardous  waste  in  a 
calendar  month]  who  ship  their  wastes 
off-site  must  comply  with  the  following 
requirements: 

•  Determine  whether  their  wastes  are 
hazardous; 

•  Obtain  an  EPA  identification 
number 

•  Store  hazardous  wastes  on-site  for 
no  more  than  90  days  in  compliance 
with  specific  storage  standards  (unless 
they  comply  with  the  full  regulations  for 
hazardous  wastes  management 
facilities] 

•  Offer  their  wastes  only  to 
transporters  and  facilities  with  an  EPA 
identification  number 

•  Comply  with  applicable  Department 
of  Transportation  (DOT]  and  EPA 
requirements  for  shipping  wastes  off- 
site; 

•  Use  a  multi-part  "round-trip" 
manifest  to  accompany  the  waste  to  its 
Hnal  destination; 

•  Maintain  copies  of  manifests  for 
three  years; 

•  Report  lost  shipments  to  EPA;  and 

•  Prepare  and  submit  a  biennial 
report  of  wastes  generated  during  odd 
numbered  calendar  years. 

Since  under  today's  proposal,  100- 
1000  kg/mo  generators  would  no  longer 
be  "small  quantity  generators"  but 
subject  instead  to  regulation  under  Part 


generating  100  kg  or  less  of  hazardous  waste  in  a 
calendar  month  would  continue  to  lie  subject  to  the 
conditional  exclusion  under  }  2S1.5  currently 
applicable  to  generators  of  less  than  1000  kg  in  a 
calendar  month.  Similarly,  firms  generating  in 
excess  of  1000  kg  of  hazardous  waste  in  a  calendar 
month,  or  firms  generating  or  accumulating  acutely 
hazardous  wastes  exceeding  the  quantities  set  forth 
in  i  281.5.  would  continue  to  be  subject  to  the  full 
set  of  hazardous  wastes  regulations  contained  in  40 
CFR  Parts  282.  263.  284.  265.  286.  270.  and  271  to  the 
extent  those  regulations  apply. 


262,  the  requirements  listed  above 
would  apply  to  generators  of  100-1000 
kg/mo  if  no  other  Part  262  amendments 
were  proposed.  However,  EPA  is  today 
proposing  a  series  of  amendments  to 
Part  262  that  would  specifically  exempt 
or  modify  certain  of  the  Part  262 
requirements  for  100-1000  kg/mo 
generators.  Under  today's  proposal,  100- 
1000  kg/mo  generators  would  be 
required  under  Part  262  to: 

•  Determine  whether  their  wastes  are 
hazardous  (already  required  under 

§  261.5); 

•  Obtain  an  EPA  identification 
number 

•  Store  hazardous  wastes  on-site  for 
no  more  than  180  or  270  days  in 
compliance  with  specially  modifled 
storage  standards  (unless  they  comply 
with  the  full  regulations  for  hazardous 
waste  management  facilities); 

•  Offer  their  wastes  only  to 
transporters  and  facilities  with  an  EPA 
identification  number; 

•  Comply  with  applicable  Department 
of  Transportation  (DOT)  requirements 
for  shipping  wates  off-site; 

•  Use  a  single  copy  of  the  Uniform 
Hazardous  Waste  Manifest  to 
accompany  the  waste  from  the 
generation  site. 

The  proposed  requirements  for 
generators  of  100-1000  kg/mo  are  less 
stringent  than  those  applicable  to  larger 
quantity  generators  in  two  significant 
respects.  First,  under  today's  proposed 
rule,  generators  of  100-1000  kg/mo 
would  not  be  requried  to  comply  with 
the  full  manifest  system  currently 
required  of  larger  hazardous  wastes 
generators  that  ship  waste  off-site  for 
treatment,  storage,  or  disposal.  They 
would,  however,  have  to  accompany 
such  off-site  shipments  with  a  single 
copy  of  a  completed  manifest  form.  The 
purpose  of  this  manifest  requirement 
would  be  to  serve  as  a  "notification"  to 
subsequent  handlers  of  the  waste  [i.e., 
transporters  and  facilities]  that  the 
material  is  a  hazardous  waste  and  to 
provide  essential  information  to  those 
handlers  as  well  as  emergency 
personnel.  EPA  is  proposing  to 
specifically  exempt  these  generators 
from  the  existing  manifest  requirements 
pertaining  to  number  and  distribution  of 
manifest  copies  as  well  as  from  the 
recordkeeping  and  reporting 
requirements  associated  with  the  full 
manifest  system  (i.e.,  use  and  retention 
of  manifest  copies  and  exception  and 
biennial  reporting).  Conforming 
amendments  to  Parts  263,  264,  and  265 
are  also  being  proposed  to  exempt 
transporters  and  facilities  that  accept 
wastes  from  these  generators  from 
certain  of  the  manifest  requirements.  In 
addition,  EPA  is  proposing  to  exempt 


100-1000  kg/mo  generators  from  the 
requirement  to  complete  the  "single 
copy"  manifest  under  certain 
circumstances  where  the  waste  is  being 
reclaimed  under  contractual 
arrangements  where  either  the 
generator,  or  a  reclaimer  retains 
ownership  of  the  material  throughout 
the  generation,  transportation  and 
reclamation  of  the  waste.  Under  such 
circumstances.  EPA  believes  that  the 
notice  function  of  the  manifest  is 
uimecessary,  provided  that  specific 
conditions  are  met. 

A  second  significant  difference  for 
100 — 1000  kg/mo  generators  will  be  the 
requirements  affecting  accumulation 
[i.e.,  short-term  storage]  of  hazardous 
waste  on-site  prior  to  shipping  their 
waste  to  an  off-site  treatment,  storage, 
or  disposal  facility.  While  §  262.34  of  the 
existing  RCRA  hazardous  waste 
regulatory  program  allows  generators  to 
store  hazardous  waste  on-site  in  tanks 
or  containers  for  up  to  90  days  without 
the  need  to  obtain  interim  status  or  a 
RCRA  permit  (provided  they  comply 
with  specific  requirements),  today's 
proposed  rule  would  amend  §  262.34  to 
allow  100-1000  kg/mo  generators  to 
accumulate  (i.e.,  store)  waste  on-site  in 
tanks  or  containers  for  up  to  180  days 
(or  270  days  if  they  must  ship  their 
waste  over  200  miles  for  treatment  or 
disposal),  without  obtaining  interim 
status  or  a  permit,  provided  that  these 
generators  comply  with  specific 
requirements  which  have  been  reduced 
somewhat  from  those  applicable  to 
larger  quantity  generators.  Unlike  larger 
quantity  generators,  those  producing 
between  100-1000  kg/mo  would  not  be 
required  to  prepare  a  written 
contingency  plan  or  have  formalized 
personnel  training  programs.  They 
would,  however,  be  subject  to  a  reduced 
set  of  specific  requirements  for 
contingency  and  emergency  procedures, 
and  for  ensuring  that  their  employees 
are  fully  cognizant  of  those  procedures 
as  well  as  proper  hazardous  waste 
handling  methods.  Generators  of  100- 
1000  kg/mo  that  store  wastes  in  tanks  or 
containers  would,  however,  be  subject 
to  the  same  requirements  of  existing 
Subparts  I  and  )  of  Part  265  applicable  to 
larger  generators  as  well  as  to  the 
preparedness  and  prevention  standards 
contained  in  Subpart  C  of  Part  265. 

The  most  significant  impact  of  today's 
proposed  rule  would  be  felt  by  those 
100-1000  kg/mo  generators  who  treat, 
store,  or  dispose  of  their  hazardous 
waste  in  on-site  facilities  and  who  do 
not  qualify  for  the  180-or  270-day 
exclusion.  These  activities  would  be 
subject  to  the  full  set  of  Part  264  and  265 
facility  standards  currently  applicable  to 


Federal  Register  /  Vol.  50.  No.  148  /  Thursday.  August  1.  1965  /  Proposed  Rtries  31281 


other  hazardous  waste  treatment 
storage,  and  disposal  facilities,  including 
the  need  to  obtain  interim  status  and  a 
RCRA  permit.  EPA  sees  no  basis  for 
reducing  the  technical  standards  for 
these  generators  since  the  potential 
hazards  to  human  health  and  the 
environment  appear  to  be  equivalent  to 
those  from  other  fully  regulated 
treatment,  storage,  and  disposal 
facilities.  However,  because  of  the 
major  ixapact  which  these  facility 
requirements  are  tikety  to  have  on  many 
of  these  ftrms,  the  Agency  is  proposing 
to  delay  the  effective  date  of  this  portion 
of  the  regulations  an  additional  six 
months  [i.e.,  1  year  from  the  date  of 
publication  in  the  Federal  Register  of  the 
fmal  rules)  to  allow  these  Tirms 
additional  time  to  either  arrange  for  off- 
site  management  or  to  up-grade  their  on- 
site  practices  for  compliance  with  the 
full  set  of  Parts  264  and  265  facility 
standards. 

IV.  Background 

A.  The  1978  Proposal 

On  December  8, 1978,  EPA  proposed  a 
set  of  regulations  implementing  Subtitie 
C  of  the  Resource  Conservation  and 
Recovery  Act  (RCRA)  (43  FR  58946). 
Among  other  dungs,  the  proposal  soiight 
to  define  a  "generator"  for  purposes  of 
imposing  standards  for  the  handling  and 
management  of  hazardous  wastes.  At 
that  time.  EPA  proposed  a  conditional 
exemption  from  portions  of  the  Subtitle 
C  regulations  for  generators  that 
generated  less  than  100  kg  of  hazardous 
waste  in  a  calendar  month.  Under  the 
1978  proposal,  a  firm  generating  less 
than  lOQ  kg  of  hazardous  waste  per 
month  could  be  exempted  from  Uie 
complete  set  of  hazardous  waste 
regulations  provided  the  generator 
conducted  a  waste  determination  and 
disposed  of  his  waste  at  either  a  State- 
approved  solid  or  industrial  waste 
facility  or  if  the  waste  was  treated, 
stored,  or  disposed  at  an  authorized 
Subtitle  C  facility. 

The  Agency's  rationale  for  the  100  kg/ 
mo  exemption  level  was  expressed  as 
follows: 

The  principal  element  of  ttii«  issue  i«  how 
to  balaiace  the  need  to  protect  haman  health 
and  the  environment  from  the  adverse  impact 
of  the  potential  mismanagement  of  small 
quantities  of  hazardous  waste  with  the  need 
to  hold  the  administrative  and  economic 
burden  of  management  of  ftiese  werates  under 
RCRA  within  rea«onable  and  practical  limits 
(43  FR  58970). 

In  its  1978  proposal,  EPA  identified 
and  sought  public  comment  on  a  number 
of  alternative  regulatory  lehemes  for 
small  quantity  generators  and  explicitly 
stated  that  it  intended  to  consider 
establishing  a  small  quantity  generator 


exclusion  level  of  100  kg/mo.  Among  the 
alternatives  the  Agency  considered 
were:  (1)  A  conditioned  exemption  at 
either  the  100  kg/mo  or  1000  kg/mo 
level:  (2)  a  degree  of  hazard  approach 
that  would  take  into  account  the  relative 
hazard  of  various  waste  types  in 
establishing  exemption  levels;  (3)  an 
unconditioned  exemption  for  quantities 
of  hazardous  waste  under  100  kg/mo 
where  a  State  assumes  the  regulatory 
responsibilities  for  these  quantities 
under  either  ite  Subtitle  C  or  Subtitle  D 
programs;  (4)  applying  lesser 
administrative  requirements  [e.g., 
applying  manifest  requirements  but  not 
recordkeeping  and  reporting 
requirements  and/or  Lesser  technical 
treatment,  storage,  and  disposal 
requirements  on  small  quantities  of 
hazardous  waste),  without  exempting  or 
conditionally  exempting  these  wastes 
from  Subtitle  C  management;  and  (&} 
phasing  regulatory  coverage  of  small 
quantity  generator  quantities  [e.g.,  an 
initial  conditioned  exemption  of 
quantities  at  a  hi^  cutoff  level,  and  the 
imposition  of  a  lower  exemption  limit  in 
two  or  three  years). 

B.  The  May  19. 1980  Regulations 

In  finalizing  its  proposed  regulations 
in  May  of  1980.  the  Agency  decided  to 
impose  a  system  that  contained 
elements  from  several  of  the  approaches 
considered  in  the  1978  proposal.  The 
final  rules  established  a  higher  initial 
conditional  exemption  level  of  1000  kg/ 
mo  for  most  hazardous  wastes  but  set  a 
1  kg/mo  level  for  acutely  hazardous 
wastes.  However,  the  Agency  also 
concluded  that  information  on 
environmental  impacts  and  a  review  of 
damage  cases  tended  to  support  a  100 
kg/mo  exclusion  level  (See  45  FR  33104) 
and  stated  its  intention  to  initiate 
rulemaking  to  phase  in  Subtitle  C 
coverage,  within  two  to  five  years,  of 
small  quantity  generators  generating 
quantities  greater  than  100  kg/mo. 

The  decision  to  conditionally  exempt 
generators  of  less  than  1000  kg/mo  of 
hazardous  waste  from  full  Subtitle  C 
coverage  was  based  on  a  number  of 
factors.  While  EPA  considered  different 
schemes  for  using  hazard  in  establishing 
quantity  limitations,  the  primary  reason 
for  establishing  the  exemption  level  at 
1000  kg/mo  was  administrative, 
expressed  as  follows: 

The  Agency  has  determined  that  the 
enormous  number  of  small  generators,  if 
brought  entirely  within  the  Subtitle  C 
regulatory  system,  would  far  outstrip  the 
limited  Agency  resources  neces»ary  to 
achieve  effective  impleoientatioa.  (45  FR 
33103) 

At  that  time,  EPA  argued  that,  based 
on  available  data,  97%  of  the  hazardous 


waste  generators  produced  less  than 
1000  kg  of  hazardous  waste  per  month, 
yet  accounted  for  less  than  one  percent 
of  the  total  waste  generated.  The 
Agency  concluded  that  instead  of 
sacrificing  other  elements  of  the 
regulatory  program  such  as  permitting 
and  enforcement  through  dilution  of 
resources,  the  overall  environmental 
objectives  of  RCRA  would  be  best 
served  by  diooeing  an  exchision  level 
such  ^tat  its  limited  resources  conM  be 
used  to  iaapiement  the  full  regnlatory 
program  for  those  generators  producing 
99%  of  the  hazardous  waste. 

C.  The  Hazardous  and  Solid  Waste 
Amendments  of  1984 

On  November  8. 1984,  the  President 
signed  Pub.  L  98-616,  titled  The 
Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA).  These 
comprehensive  amendments  will  have 
far-reaching  ramifications  for  EPAs 
hazardous  waste  regulatory  program 
and  will  impact  a  very  large  number  of 
businesses  in  the  United  States.  Further, 
Congress  has  estabhshed  in  these 
amendments  ambitious  schedules  for 
the  imposition  of  the  requirements  that 
EPA  mast  promulgate. 

With  respect  to  regulation  of  small 
quantity  generators,  the  HSWA  added  a 
new  subsection  (d)  to  section  3001  of 
RCRA  designed  to  modify  EPA's  current 
regulatory  exemption  of  wastes 
generated  by  small  quantity  generators 
from  full  Subtitle  C  regulation  (40  CFR 
261.5).  Section  3001(d)  directs  EPA  to 
develop  a  comprehensive  set  of 
standards  which  will  apply  to  hazardous 
wastes  produced  by  small  quantity 
generators  of  between  100  and  lOOD  kg 
of  hazardous  waste  in  a  calendar  month 
( "generators  of  100-1000  kg/mo").  EPA 
is  required  to  publish  final  standards  in 
the  Federal  Register  no  later  than  March 
31, 1986.  In  addition,  section  3001(d} 
imposes  certain  minimum  requirements 
on  these  generators  prior  to  dia^date 
and  requires  EPA  to  complete  a  mmiber 
of  studies  before  April  1967. 

1.  Eariy  Implementation  Provisions.  In 
the  May  19. 1980  regulations,  EPA 
established  special  requirements  for 
hazardous  waste  generated  by  small 
quantity  generators.  In  those 
regulations,  two  classes  of  smaU 
quantity  generator  were  established:  (1) 
Those  generating  or  accumulating 
acutely  hazardous  wastes  below 
specific  quantity  cutoffs,  and  (2)  those 
generating  or  accumulating  less  than 
1000  kg/mo  of  non-acutely  hazardous 
wastes. 

On  July  15. 1985,  EPA  published  in  the 
Fefleral  Re^ster  a  Final  Rule  which 
codified  a  number  of  legislatively 
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mandated  provisions  contained  in  the 
HSWA  in  the  Code  of  Federal 
Regulations  (CFR)  (See  50  FR  28702- 
28755,  July  15, 1985).  Among  those 
provisions  is  the  requirement  of  section 
3001(d)(3)  that  effective  270  days  from 
the  date  of  enactment,'  all  off-site 
shipments  of  hazardous  waste  from 
generators  of  greater  than  100  kg  but 
less  than  1000  kg  of  hazardous  waste 
during  a  calendar  month  must  be 
accompanied  by  a  copy  of  the  Uniform 
Hazardous  Waste  Manifest,  signed  by 
the  generator,  and  containing  the 
following  information. 

•  The  name  and  address  of  the 
generator  of  the  waste: 

•  The  U.S.  Department  of 
Transportation  (DOT)  description  of  the 
waste,  including  the  proper  shipping 
name,  hazard  class  and  identification 
number  (UN/NA); 

•  The  number  and  type  of  containers: 

•  The  quantity  of  waste  being 
transported:  and 

•  The  name  and  address  of  the 
facility  designated  to  receive  the  waste. 

The  information  required  by  this 
provision  (codified  at  40  CFR  261.5(h)(3)) 
corresponds  to  Items  3,  9. 11. 12. 13, 14, 
and  16.  of  EPA  form  8700-22  and 
accompanying  instructions  promulgated 
on  March  20, 1984  (49  FR  10490).  These 
information  requirements  conform  to 
DOT  shipping  requirements  designed  to 
provide  necessary  information  to 
handlers  of  hazardous  materials  [e.g.. 
transporters  and  emergency  response 
personnel).  The  absence  in  the  HSWA 
of  specific  requirements  for  multiple 
copies,  recordkeeping,  and  identihcation 
and  signature  of  the  transporter  along 
with  a  review  of  the  legislative  history 
have  led  the  Agency  to  conclude  that 
Congress  intended  the  "single  copy" 
Uniform  Hazardous  Waste  Manifest  to 
serve  primarily  as  a  notification  to  the 
transporter  and  recipient  facility  that  the 
material  is  a  hazardous  waste,  and  not 
as  a  "roundtrip"  waste  tracking 
instrument.  In  fact,  the  legislative 
history  for  the  small  quantity  generator 
provision  provides  that: 

There  is  an  immediate  need  to  provide 
notice  to  transporters,  treafers,  storers.  and 
disposers  of  small  quantities  of  hazardous 
waste  of  what  they  are  handling  or  receiving. 
Such  notice  »vill  enable  the  handlers  of  those 
wastes  to  properly  manage  them  and  be 
aware  of  the  dangers  they  present  S.  Rep. 
No.  284.  98th  Cong..  Ist  Sess.  8  (1983) 
("Senate  Rep«rt") 


While  100-1000  kg/mo  generators  are 
not  required  to  complete  the  entire 
manifest  'jnder  Federal  law  beginning 
August  5. 1965.  many  States  operating 
their  own  hazardous  waste  programs 
may  require  additional  information  on 
the  manifest  or  require  use  of  that 
State's  version  of  the  Uniform 
Hazardous  Waste  Manifest. 

This  manifest  requirement  applies 
only  to  generators  generating  between 
100  and  1000  kg  of  hazardous  waste  in  a 
calendar  month.  Section  3001(d)(7)  of 
the  HSWA  expressly  provides  that 
existing  EPA  regulations  pertaining  to 
acutely  hazardous  waste  are  not 
affected  by  the  amendments.  \ 

The  HSWA  provisions,  together  with 
existing  regulations,  distinguish  three 
classes  of  small  quantity  generators  for 
regulatory  purposes:  (1)  Those 
generating  between  100  and  1000  kg  of 
non-acutely  hazardous  waste  per 
calendar  month:  (2)  those  generating  up 
to  100  kg  of  non-acutely  hazardous 
waste  per  calendar  month:  and  (3)  those 
generating  acutely  hazardous  wastes  in 
quantities  currently  set  forth  in 
§  261.5(e).*  These  classes  of  small 
quantity  generators  are  distinguished  in 
the  July  1985  "Codification  Rule". 

Under  the  regulatory  system  imposed 
by  40  CFR  §  261. 5  implementing  section 
3001(d)  of  the  HSWA.  a  small  quantity 
generator  in  the  first  group  [i.e., 
producing  between  100  and  1000  kg  of 
non-acutely  hazardous  waste  in  a 
calendar  month)  is  currently  subject  to 
the  following  requirements: 

(1)  He  must  determine  if  his  waste  is 
hazardous  under  40  CFR  262.11 

(§  261.5(h)(1)): 

(2)  He  may  conditionally  accumulate 
hazardous  waste  on-site  provided  he 
does  not  exceed  the  quantity  limitation 
contained  in  9  261.5(h)(2); 

(3)  After  August  5. 1985,  he  must 
partially  complete  and  sign  a  single 
copy  of  the  Uniform  Hazardous  Waste 
Manifest  to  accompany  any  off-site 
shipment  of  hazardous  waste 

(§  261.5(h)(3)): 

(4)  He  must  treat  or  dispose  of  his 
hazardous  waste  on-site,  or  ensure 
delivery  to  an  off-site  treatment,  storage, 
or  disposal  facility.  The  on-site  or  off- 
site  facility  must  be  either:  (i)  Permitted 
by  EPA  pursuant  to  Section  3005  of 
RCRA  or  by  a  State  having  an 
authorized  permit  program  under  Part 
271:  (ii)  in  interim  status  under  Parts  270 
and  265:  (iii)  permitted,  licensed,  or 
registered  by  a  State  to  manage 


'The  HSWA  of  1964  was  signed  into  law  on 
November  8, 1994.  The  initial  manifest  requirement 
for  generators  of  between  100  and  1000  kg/mo  of 
hazardous  waste,  therefore,  goes  into  effect  270 
days  later  on  August  5. 1965. 


'The  accumulation  provisions  of  {  261.5  (f)(2). 
(g)(2).  and  (h)(2)  imposing  full  regulation  on 
generators  that  exceed  the  quantity  limitations  of 
this  section  remain  unchanged  by  the  July  1965 
"Codification  Rule". 


municipal  or  industrial  solid  waste;  or 
(iv)  a  facility  which  beneficially  uses  or 
reuses,  or  legitimately  recycles  or 
reclaims  the  waste;  or  treats  the  waste 
prior  to  reuse,  recycling  or  reclamation 
(S  261.5(h)(4)). 

Small  quantity  generators  of  less  than 
100  kg  of  hazardous  waste  in  a  calendar 
month  remain  subject  to  the 
requirements  described  in  the  preceding 
paragraph,  with  the  exception  of  the 
requirement  to  partially  complete  a 
single  copy  of  the  Uniform  Hazardous 
Waste  Manifest  when  shipping  waste 
off-site.  Generators  of  less  than  100  kg 
are  not  required  to  comply  with  the 
partial  manifest  requirement.  No 
additional  requirements  apply  to  this 
class  of  hazardous  waste  generator 
imder  the  existing  rules  imless  the 
quantity  limitations  contained  in 
9  261.5(g)  are  exceeded. 

Small  quantity  generators  that 
produce  acutely  hazardous  waste  and 
do  not  exceed  the  quantity  limitations 
for  such  waste  are  subject  to  the  same 
requirements  as  are  generators  of  less 
than  100  k^  of  other  hazardous  wastes. 
No  additional  requirements  apply  to  this 
class  of  small  quantity  generator  unless 
the  quantity  limitations  contained  in 
9  261.5(e)  are  exceeded,  at  which  point 
the  acutely  hazardous  waste  becomes 
subject  to  the  full  generator 
requirements  of  40  CFR  Part  262. 

2.  Minimum  Rulemaking 
Requirements.  Section  3001(d)(1)  of  the 
HSWA  requires  EPA  to  promulgate,  by 
March  31, 1986,  standards  under 
Sections  3002,  3003,  and  3004,  for 
hazardous  wastes  generated  by  a 
generator  in  a  total  quantity  greater  than 
100  but  less  than  1000  kilograms  in  a 
calandar  month.  Standards  developed 
under  this  section  must  be  sufBcient  to 
protect  human  health  and  the 
environment  but  "may  vary  from  the 
standards  applicable  to  hazardous 
waste  generated  by  larger  quantity 
generators"  [em^hAsis  added]  (Section 
3001(d)(2)).  EPA  is  further  authorized  to 
promulgate  standards  for  generators  of 
less  than  100  kg/mo  of  hazardous  waste 
if  the  Administrator  determines  it  is 
necessary  to  do  so  to  protect  human 
health  and  the  environment  (Section 
3001(d)(4)). 

At  a  minimum,  standards  issued 
pursuant  to  section  3001(d)(1)  must 
require  that  alf  treatment,  storage,  and 
disposal  of  hazardous  wastes  from 
generators  of  between  100  and  1000  kg 
of  hazardous  waste  in  a  calendar  month 
occur  at  a  facility  with  interim  status  or 
a  permit  issued  under  Section  3005  of 
RCRA.  The  standards  must  also  allow 
generators  of  between  100  and  1000  kg 
of  hazardous  waste  during  a  calendar 
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month  to  store  waste  on-site  for  up  to 
180  days  without  being  required  to 
obtain  a  RCRA  permit.  If  a  generator 
must  ship  or  haul  his  waste  greater  than 
200  miles,  that  generator  may  store  up  to 
6000  kg  of  hazardous  wastes  for  up  to 
270  days  without  a  permit  (section 
3001(d)(6)). 

In  addition,  the  Agency  is  interpreting 
the  statute  to  require  that,  at  a  minimum, 
EPA's  regulations  must  provide  for 
continuation  of  the  August  1985 
requirement  that  off-site  shipments  of 
hazardous  waste  from  100-1000  kg/mo 
generators  be  accompanied  by  a  single 
copy  of  the  Uniform  Hazardous  Waste 
Manifest  containing  at  least  the 
information  specified  in  section 
3001(d)(3).  This  interpretation  is 
supported  by  a  Congressional  debate  on 
the  small  quantity  generator  provision: 

Another  element  of  the  minimum 
regulatory  content  provided  in  [the 
amendment]  for  small  quantity  generators  is 
the  requirement  that  all  hazardous  waste 
from  generators  producing  more  than  100 
kilograms  in  a  month  be  accompanied  by  a 
manifest.  This  will  provide  notice  of  the 
hazardous  nature  of  the  waste  to  transporters 
and  disposal  facilities.  130  Cong.  Rec.  S.  9150 
(daily  ed.  July  25, 1984). 

The  Agency  believes  that  at  a 
minimum  Congress  intended  that  the 
Agency's  regulations  incorporate  the 
partial  Uniform  Hazardous  Waste 
Manifest  requirements  in  order  to 
provide  notice  of  the  hazardous  nature 
of  the  waste  to  transporters  and 
facilities. 

3.  March  31,  1986  Hammer  Provisions. 
In  the  event  that  EPA  fails  to  promulgate 
standards  for  hazardous  waste 
generators  producing  greater  than  100  kg 
but  less  than  1000  kg  in  a  calendar 
month  by  March  31, 1986,  these 
generators  will  be  subject  to  certain 
legislatively  stipulated  provisions. 

First,  a  100-1000  kg/mo  hazardous 
waste  generator  must  continue  to 
comply  with  the  manifest  requirements 
of  section  3001(d)(3)  and  begin  providing 
the  names  of  the  waste  transporters  on 
the  manifest  form  (section 
3001(d)(8)(A)). 

Second,  except  for  on-site  storage  for 
up  to  180  days  (or  up  to  270  days  for 
quantities  up  to  6000  kg  if  the  generator 
niust  ship  his  waste  greater  than  200 
miles),  the  treatment,  storage,  or 
disposal  of  hazardous  waste  generated 
by  100-1000  kg/mo  generators  must 
occur  at  a  facility  with  interim  status  or 
a  permit  under  Subtitle  C  of  RCRA  ^ 
(section  3001(d)(8)(B)). 


Third,  these  generators  must  retain  for 
\three  years  a  copy  of  the  manifest 
signed  by  the  designated  facility 
receiving  the  waste  (section 
3001(d)(8)(D)). 

Finally,  these  generators  must  file 
semi-annual  exception  reports  by 
January  31,  for  waste  shipments 
occurring  in  the  last  half  of  the 
preceding  calendar  year  and  by  July  31, 
for  any  waste  shipment  occiuring  in  the 
first  half  of  the  calendar  year  (section 
3001(d](8)(C)). 

The  HSWA  specifically  states  that  the 
requirements  of  this  section  should  not 
be  construed  to  be  determinative  of  the 
requirements  appropriate  for  small 
quantity  generators  in  developing  a 
regulatory  program.  Thus,  with  the 
exception  of  a  minimum  requirements 
discussed  above,  EPA  has  flexibility  to 
design  a  regulatory  program  for  100-1000 
kg/mo  generators  that  is  protective  of 
the  environment  and  public  health  as 
well  as  tailored  to  the  special  conditions 
of  generators  of  smaller  quantities  of 
hazardous  waste. 

4.  Small  Quantity  Generator  Studies. 
The  HSWA  of  1984  requires  EPA  to 
conduct,  and  report  to  Congress  on,  a 
series  of  studies  designed  to 
characterize  the  small  quantity 
generator  population  and  explore  the 
feasibility  and  utility  of  various 
approaches  to  regulating  small  quantity 
generators  of  hazardous  waste. 
Specifically,  these  studies  will:  (1) 
Characterize  small  quantity  generator 
wastes  and  management  practices  as 
well  as  the  risks  associated  with  them 
and  the  potential  costs  which  small 
quantity  generators  may  incur  in 
modifying  those  practices;  (2)  evaluate 
the  existing  manifest  system  for 
hazardous  wastes  as  it  applies  to  small 
quantity  generators  and  recommend 
changes,  as  appropriate;  (3)  explore  the 
feasibility  of  easing  the  administrative 
burden  on  small  quantity  generators, 
increasing  compliance,  and  simplif^dng 
enforcement  e^orts  through  a  program 
of  licensing  hazardous  waste 
transporters  to  assume  the 
responsibilities  of  generators  relating  to 
preparation  of  manifests  and  the 
associated  recordkeeping  and  reporting 
requirements;  and  (4)  assess  the 
problems  associated  with  the 
accumulation,  storage,  and  disposal  of 
hazardous  wastes  from  educational 
institutions. 

EPA  has  already  completed  or 
initiated  work  on  most  of  the  mandated 
studies.  Much  of  the  basis  for  today's 
proposal  is  drav^m  from  a  major  mail 


'Section  3005(e)(l)(A)(ii)  allows  facilities  that 
were  in  existence  on  the  date  that  they  first  became 
subject  to  the  requirement  to  obtain  a  permit  to 
obtain  interim  status.  The  effect  of  this  provision  on 


100-1000  kg/mo  generators  that  manage  their 
hazardous  waste  on-site  is  discussed  in  Part  II. 
Section  IV.  D.  of  this  preamble. 


survey  of  small  quantity  generators 
conducted  in  1983  and  1984  to 
characterize  the  small  quantity 
generator  population  and  its  waste 
generation  and  management  practices. 
The  results  of  that  survey  are  discussed 
in  detail  in  a  later  section  of  this 
preamble.  EPA  has  also  developed 
preliminary  information  for  the  manifest 
and  transporter  studies  and  these,  too. 
form  the  basis  for  portions  of  today's 
proposal.  Finally,  the  Agency  intends  to 
initiate  the  study  of  hazardous  waste 
from  educational  institutions  by  the  end 
of  1985.  While  the  Agency  does  not 
anticipate  that  conclusions  drawn  from 
these  studies  will  necessitate  further 
regulatory  changes,  EPA  will  consider 
the  adoption  of  regulatory  amendments 
based  on  these  studies,  if  appropriate,  in 
a  future  rulemaking. 

V.  EPA 's  Approach  To  Regulating  100- 
1000  kg/mo  Hazardous  Waste 
Generators 

Section  3001(d)(1)  of  the  HSWA 
requires  the  Agency  to  promulgate 
standards  for  generators  producing  100- 
1000  kg/mo  of  hazardous  wastes.  At  a 
minimimi,  such  standards  require  that 
these  generators'  wastes  be  managed  at 
facilities  with  RCRA  permits  or  interim 
status  except  that  such  generators  may 
store  wastes  on-site  without  a  permit  for 
up  to  180  days  (or  270  days  if  such 
generator  must  transport  the  waste  over 
200  miles).  Section  3001(d)(6).  In 
enacting  section  3001(d)  of  the  HSWA 
Congress  contemplated  that  100-1000 
kg/mo  generators  would  be  treated 
differently  than  would  generators  of 
larger  quantities  of  waste.  This  intent  is 
manifested  in  section  3001(d)(2)  of  the 
HSWA  which  specifically  provides  that 
the  Agency  may  vary  the  standards  for 
100-1000  kg/mo  generators  from  those 
standards  appUcable  to  larger  quantity 
generators.  The  authority  to  vary  such 
standards  is,  however,  statutorily 
circumscribed  by  the  need  to  protect 
human  health  and  the  environment 
Section  3001(d)(2). 

In  developing  standards  for  100-1000 
kg/mo  generators,  the  Agency  has 
honored  the  general  Congressional 
intent  underlying  these  amendments. 
EPA  beheves  that  the  pertinent 
legislative  history  in  conjunction  with 
the  requirements  embodied  in  section 
3001(d)  reveals  that  Congress  generally 
intended  the  Agency  to  analyze  two 
themes  when  developing  such 
standards:  impacts  on  100-1000  kg/mo 
generators  and  the  protection  of  human 
health  and  the  environment. 
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A.  Impacts  onlOO-1000 kg/mo 
Generators 

The  legislative  history  underlying  the 
section  3001(d)  amendments  indicates 
that  Congress  intended  the  Agency  to 
take  into  account  impacts  on  100-1000 
kg/mo  generators  when  developing 
standards  for  this  class  of  generator. 
Congress  specifically  recognized  that 
"many  small  quantity  generators  may  be 
small  businesses  that  may  be  adversely 
affected  if  the  full  set  of  Subtitle  C 
regulations  are  required."  H.  Rep.  No. 
1133,  98th  Cong..  2d  Sess.  103  (1984) 
Reprinted  at  130  Cong.  Rec.  H  11132 
(daily  ed.  Oct.  3, 1984)  ("Conference 
Report").  Due  to  these  perceived 
impacts,  the  Agency  was  instructed  to 
determine  whether  requirements  for 
100-1000  kg/mo  generators  could  be 
varied  from  requirements  applicable  to 
other  generators.  Id.  In  particular. 
Congress  specified  that  the  Agency 
should  consider  limiting  the 
administrative  burden  for  this  class  of 
generator.  H.R.  Rept.  No.  198  (Part  1), 
98th  Cong..  1st  Sess.  28  (19S3)  ("House 
Report").  In  the  context  of  minimizing 
the  administrative  burden  on  this  class 
of  generator.  Congress  specifically 
requested  the  Administrator  to  examine 
whether  it  was  possible  to  simplify, 
reduce  the  frequency  of.  or  eliminate  the 
existing  reporting  and  recordkeeping 
requirements.  Conference  Report  at  103. 

In  developing  standards  for  100-1000 
kg/mo  generators,  the  Agency  analyzed 
the  impacts  these  generators  would 
experience  if  full  Subtitle  C  regulations 
were  imposed.  Under  this  analysis,  the 
Agency  considered  whether  100-1000 
kg/mo  generators  would  experience 
impacts  more  severe  than  those  realized 
by  larger  quantity  generators  which 
would,  in  turn,  justify  varying  the 
standards  for  the  100-1000  kg/mo 
generators.  The  Agency  relied  upon  two 
criteria  in  conducting  this  impact 
analysis:  the  types  of  businesses 
generating  hazardous  wastes  and  the 
business  size  of  hazardous  waste 
generators. 

1.  Types  of  Businesses  Generating 
Hazardous  Wastes.  When  EPA 
promulgated  its  intitial  set  of  hazardous 
waste  management  standards  in  May 
1980,  limited  information  was  available 
concerning  the  types  of  business 
activities  generating  hazardous  waste. 
Data  presented  in  the  preamble  to  the 
May  19. 1980.  regulations  were  drawn 
from  existing  estimates  developed  by 
states,  indiutriear.  and  others  (45  FR 
33102).  As  discussed  earher.  the  Agency 
has  greatly  increased  its  knowledge  of 
hazardous  waste  generation  and 
management  since  1980,  principally 


through  the  design  and  implementation 
of  two  major  surveys.* 

Results  from  these  surveys  tend  to 
verify  and  reinforce  the  Agency  position 
in  the  May  19, 1980  preamble  that  "the 
types  of  business  activity  generating 
small  quantities  of  hazardous  waste 
differ  markedly  from  those  generating 
large  quantities  of  hazardous  waste"  (45 
FR  33103).  Generators  of  100-1000  kg/ 
mo  of  hazardous  wastes  are  found  in 
many  industries,  but  tend  to  be 
concentrated  in  the  non-manufacturing 
or  service  sector  (85  percent  according 
to  survey  estimates).  Within  this  sector, 
nearly  70  percent  of  100-1000  kg/ mo 
generators  are  engaged  in  vehicle 
maintenance,  with  others  dispersed 
across  a  variety  of  activities,  including 
printing,  photography,  drycleaning,  and 
pesticide  application  services.  In 
comparison,  large  quantity  generators  of 
more  than  1000  kg/mo  are  nearly  all 
concentrated  in  the  manufacturing 
sector  and  include  such  business 
activities  as  metal  fabrication,  electrical 
equipment  production,  chemical 
manufacturing,  and  other  manufacturing 
related  industries. 

Generators  concentrated  in  the 
service  or  non-manufacturing  sectors 
are  generally  less  sophisticated  than 
chemical  and  manufacturing  plants 
about  regulatory  requirements  because 
they  are  less  likely  to  have 
environmental  program  directors  or 
environmental  counsel  to  advise  them 
regarding  compliance  with  an  extensive 
regulatory  scheme.  The  imposition  of 
full  Subtitle  C  standards  on  these 
generators  wotdd  probably  result  in  a 
greater  administrative  burden  than 
would  be  experienced  by  chemical  and 
manufacturing  generators.  Given  this 
distinction  (non-manufacturing  vs. 
manufacturing)  between  100-1000  kg/mo 
generators  and  larger  generators,  the 
Agency  believes  that  it  is  appropriate  to 
adopt  a  modiRed  regulatory  program  for 
these  generators  which  relaxes  the 
administrative  burden  for  this  class  of 
generator. 

2.  Business  Size.  Based  on  the  survey 
of  small  quantity  generators,  the  Agency 
estimates  that  over  85  percent  of  100- 
1000  kg/mo  generators  have  fewer  than 
50  full-time  employees.  While  similar 
information  on  large  quantity  generators 
is  not  in  the  Agency's  possession,  the 
fact  that  over  70%  of  large  generators 
are  engaged  in  chemical  manufacturing 
and  petroleum  refining  supports  the 


*NatJnal  Small  Quantity  HozardtHis  Waste 
Generator  Survey:  Abl  Associates.  Cambridge.  MA: 
February  28.  1965.  National  Survey  of  Hazardous 
Waste  Generators  and  Treatment.  Storage,  and 
Disposal  Facilities  Regulated  Under  RCRA  in  1981; 
Westat.  Rockville.  MD:  April  20. 1954. 


conclusion  that  most  generators  of  large 
amounts  of  hazardous  waste  are  likely 
to  be  owned  and  operated  by  large 
corporations.  In  contrast,  a  substantial 
portion  of  the  non-manufacturing  100- 
1000  kg/mo  generators,  such  as  those 
involved  in  vehicle  maintenance 
activities,  laundry  and  drycleaning  and 
other  service  industries,  are  believed  by 
the  Agency  to  be  locally  owned  or 
operated  small  businesses. 

Since  100-1000  kg/mo  generators  are 
likely  to  be  small  businesses,  the 
Agency  assumes  that  these  generators 
will  be  less  likely  to  have  the  capability 
to  comply  with  the  full  set  of  hazardous 
waste  regulations  currently  applicable 
to  large  quantity  generators.  This 
assumption  is  confirmed  by  the 
Agency's  experiences  with  the  Small 
Business  Hotline.  According  to  EPA's 
Small  Business  Ombudsman,  firms  with 
fewer  than  100  employees  typically 
account  for  more  than  80  percent  of  the 
calls  received  by  the  Small  Business 
Hotline.  The  majority  of  these  calls 
involve  requests  for  information  and 
assistance  in  interpreting  and  complying 
with  EPA  regulations.  Given  the  general 
unfamiliarity  of  the  small 
businessperson  with  the  RCRA 
regulations.  EPA  believes  that  these 
small  businesses  may  have  a  more 
difficult  time  interpreting  and  complying 
with  complicated  RCRA  regulations. 
Since  they  are  smaller  businesses,  we 
also  assume  that  they  have  lower  profit 
margins  and  fewer  financial  resources  to 
comply  with  full  Subtitle  C  regulations. 
Therefore,  the  Agency  is  today 
proposing  to  modify  the  standards  for 
these  generators. 

B.  Protection  of  Human  Health  and  the 
Environment 

Generators  of  100-1000  kg/mo  would 
be  less  capable  of  absorbing  the  impacts 
of  full  regulation  than  would  generators 
producing  over  1000  kg/mo  of  hazardous 
wastes  because  of  the  distinction  in 
business  size  and  business  type  as 
discussed  above.  However,  Congress 
did  not  intend  that  the  Agency  consider 
impacts  on  these  generators  in  a  void. 
The  second  theme  that  emerges  from  the 
statute  and  the  legislative  history  is  that 
the  Agency  must  assume  protection  of 
human  health  and  the  environment 
when  developing  standards  for  100-1000 
kg /mo  generators. 

The  legislative  history  construing  the 
Agency's  mandate  to  asssure  protection 
of  human  health  and  the  environment 
attempts  to  furnish  a  framework  by 
which  Administrator  may  assure 
protection  of  human  health  and  the 
environment  while  varying  the 
standards  for  100-1000  kg/mo 
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generators.  The  factors  specified  by 
Congress  as  necessary  for  such  a 
determination  are  waste  characteristics, 
waste  management  practices  and 
locational  criteria.  Conference  Report  at 
103.  Congress  anticipated  that  based 
upon  these  three  criteria,  the 
Administrator  would  be  able  to  make 
distinctions  between  100-1000  kg/mo 
generators  and  generators  of  larger 
quantities  of  waste. 

The  Agency  believes  that  Congress 
did  not  intend  the  Agency  to  exclusively 
rely  upon  these  factors.  First,  as  a 
general  matter,  the  Agency  has  always 
had  the  authority  to  consider  these 
factors  when  making  risk  judgments  for 
all  hazardous  wastes  and  has 
traditionally  evaluated  these  criteria 
when  making  hazardous  waste 
regulatory  decisions.  The  Agency  would, 
as  a  matter  of  course,  have  evaluated 
these  criteria  as  part  of  this  rulemaking 
irrespective  of  this  legislative 
discussion.  Consequently,  the  Agency 
believes  that  Congress  must  have 
intended  that  the  Agency  consider,  and 
rely  upon,  other  criteria  as  well  when 
developing  such  standards. 

Second,  the  Agency  has  considered 
the  three  criteria  specified  by  Congress 
as  providing  a  distinction  between  large 
quantity  generators  and  100-1000  kg/mo 
generators.  After  evaluating  these 
criteria,  the  Agency  has  been  unable  to 
rely  upon  waste  management  practices, 
locational  criteria  or  waste 
characteristics  to  draw  meaningful 
distinctions  between  the  two  classes  of 
generators.  Data  from  EPA's  survey  of 
small  quantity  generators  indicate  that 
both  small  and  large  quantity  generators 
produce  many  of  the  same  types  of 
waste  and  use  many  of  the  same  waste 
management  practices.  Moreover,  the 
Agency  is  unaware  of  any  significant 
differences  in  locational  criteria  for  the 
two  classes  of  generators. 

Therefore,  under  its  broad  discretion 
to  protect  human  health  and  the 
environment,  the  Agency  has  evaluated 
the  available  survey  data  in  order  to 
determine  if  there  are  other  factors 
which  should  also  be  considered  by  the 
Agency  when  fashioning  such 
standards.  As  a  result  of  such  an 
evaluation,  the  Agency  believes  that  it  is 
both  appropriate  and  consistent  with 
Congressional  intent  to  consider  the 
"relative  risk"  posed  by  smaller 
quantities  of  waste  when  developing 
standards  which  assure  protection  of 
human  health  and  the  environment. 

Based  on  survey  data,  the  Agency 
now  estimates  that  there  are  630.000 
generators  of  hazardous  waste 
producing  less  than  1000  kg/mo  of  such 
wastes.  This  class  of  hazardous  waste 
generator  produces  approximately 


940,000  tons  of  hazardous  waste 
annually.  At  levels  of  generation  below 
100  kg/mo,  455,000  generators  account 
for  only  0.07  percent  of  the  hazardous 
waste  generated  annually  (180,000  tons). 
This  leaves  an  estimated  175,000 100- 
1000  kg/mo  generators  producing 
760,000  tons  of  hazardous  waste 
annually.  In  contrast,  fewer  than  14,000 
generators  produce  more  than  1000  kg/ 
mo,  yet  these  generators  account  for 
approximately  264  million  tons  of 
hazardous  waste  annually.  In  short,  the 
100-1000  kg/mo  generators  subject  to 
today's  proposal  produce  less  than  0.3 
percent  of  the  hazardous  waste 
generated  annually  when  compared  to 
the  larger  generators.  In  general,  the 
Agency  believes  that  given  the  small 
aggregate  amounts  of  hazardous  waste 
generated  by  100-1000  kg/mo  generators 
and  the  large  number  of  potentially 
affected  firms,  the  impacts  of  hazardous 
waste  regulation  must  be  carefully 
weighed  against  the  need  to  protect 
human  health  and  the  environment. 

While  the  Agency  believes  that 
wastes  from  small  quantity  generators, 
when  aggregated,  pose  substantial 
overall  risks,  our  analysis  indicates  that 
on  a  per-firm  basis,  the  lesser  quantities 
of  waste  managed  by  these  generators 
may  pose  less  relative  risk  than  the 
significantly  larger  quantities  of  waste 
managed  by  larger  generators. 

A  necessary  component  when 
comparing  relative  risks  is  an  analysis 
of  environmental  threat.  The 
environmental  threat  posed  by  a 
particular  waste  is  most  often 
associated  with  (1)  spills  resulting  from 
transportation  accidents  and 
mishandling  during  transit,  and  (2)  leaks 
from  treatment,  storage,  or  disposal 
facilities.  These  criteria  are,  for  the  most 
part,  quantity-related.  For  instance, 
given  a  specific  waste  stream,  a  large 
spill  fit)m  a  hazardous  waste  transporter 
is  likely  to  cause  greater  environmental 
damage  (in  a  relative  sense]  than  is  a 
small  spill.  Likewise,  major  leaks  from 
treatment,  storage,  or  disposal  facilities 
are  likely  to  result  in  more  significant 
environmental  damage  (again,  in  a 
relative  sense]  than  are  small  leaks  from 
such  facilities. 

This  being  the  case,  the  Agency 
believes  that  in  a  qualitative  sense  the 
relative  impact  of  a  spill  or  leak  is 
proportional  to  the  quantity  of  the  waste 
released.  Since  the  quantity  of  waste 
generated  by  a  100-1000  kg/mo 
generator  is  substantially  lower  than  the 
quantity  generated  by  a  larger 
generator,  in  terms  of  annual  waste 
generation,  the  relative  risk  to  human 
health  and  the  environment  from  any 
given  100-1000  kg/mo  generator's  waste 
is  also  lower.  Given  this  difference  in 


relative  risk,  varying  standards  for  100- 
1000  kg/mo  generators  from  those 
applicable  to  large  generators  would 
still  assure  protection  of  human  health 
and  the  environment. 

Relying  upon  a  relative  risk  approach 
may  arguably  conflict  with  some 
specific  legislative  history.  Congress 
asserted  that  the  hazardousness  of  a 
given  waste  is  imparted  by  its  inherent 
properties  and  is  not  a  function  of  the 
specific  volume  of  those  wastes.  House 
Report  at  26.  The  literal  language  of  this 
legislative  history  could  be  read  to 
conflict  with  the  relative  risk  concept 
just  discussed.  Nonetheless,  EPA 
believes  that  factually  the  quantity  of  a 
waste  afiects  the  relative  risk  it 
presents.'  Therefore,  the  Agency 
believes  that  it  is  important  to  consider 
the  quantity  of  waste  involved  in 
honoring  the  underlying  Congressional 
theme  of  assuring  protection  of  human 
health  and  the  environment  when 
fashioning  alternate  standards  for  100- 
1000  kg/mo  generators. 

C.  Balancing  Impacts  and  Protection  of 
Human  Health  and  the  Environment 

The  Agency  confronts  a  challenge 
when  fashioning  standards  for  100-1000 
kg/mo  generators  of  hazardous  waste. 
On  the  one  hand,  the  Agency  is 
cognizant  of  the  impacts  which  may  be 
suffered  by  these  generators  if  full 
Subtitle  C  standards  are  imposed.  As 
discussed  previously,  the  specific 
legislative  history  requires  the 
Administrator  to  consider  varying  such 
standards  in  light  of  these  perceived 
impacts.  On  the  other  hand,  the  Agency 
is  mindful  of  its  mandate  to  assure 
protection  of  human  health  and  the 
environment  when  fashioning  alternate 
standards  for  100-1000  kg/ mo 
generators. 

In  order  to  honor  the  two  major 
themes  inherent  in  section  3001(d) — 
protecting  human  health  and  the 
environment  and  avoiding  unreasonable 
burdens  on  100-1000  kg/mo 
generators — the  Agency  must  of 
necessity,  engage  in  some  balancing  of 
these  two  competing  goals.  It  appears 
that  Congress  anticipated  that  ^A 
would  have  to  do  some  such  balancing 
when  writing  the  small  quantity 
generator  provisions.  In  a  Congressional 
debate,  the  small  quantity  generator 
amendment  was  referred  to  at  "an 
amendment  that  would  be  balanced 
between  the  protection  of  public  health 


'  By  way  of  analogy,  it  shouk)  be  pointed  out  thai 
the  quantity  of  waste  present  is  a  factor  in  the 
statutory  definition  of  hazardous  waste,  section 
10O4{5).  and  in  the  regulatory  criteria  for  listing 
hazardous  waste  in  1 261.11. 
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from  the  potential  dangers  that  are 
associated  with  the  disposal  of 
hazardous  waste  on  the  one  hand  and 
the  protection  of  over  a  million  small 
businesses  in  America  from 
burdensome,  unnecessary  regulations 
and  paperwork."  129  Cong.  Rec  H  9712 
(daily  ed.  Nov.  3. 1983). 

In  order  to  develop  standards  which 
adequately  balance  impacts  and 
protection  of  human  health  and  the 
environment,  the  Agency  has  evaluated 
the  potential  impact  of  full  Subtitle  C 
regulation  with  respect  to  both 
administrative  and  technical 
considerations.  As  a  result  of  this 
evaluation,  the  Agency  is  today 
proposing  standards  for  100-1000  kg/mo 
generators.  A  detailed  discussion  of 
these  standards  is  presented  in  Part  n  of 
this  package.  This  section  merely  sets 
forth  the  general  rationale  for  EPA's 
approach  in  developing  such  standards. 

1.  Administrative  Standards.  The 
Subtitle  C  regulations  impose 
administrative  requirements  on 
generators  of  hazardous  wastes  which 
include  various  recordkeeping  and 
reporting  requirements.  In  determining 
whether  or  not  administrative 
requirements  should  be  varied  for  100- 
1000  kg/mo  generators,  the  Agency  first 
evaluated  the  impact  of  imposing  full 
Subtitle  C  requirements  on  these 
generators.  As  suggested  previously. 
Congress  anticipated  varying  standards 
for  these  generators  as  a  means  of 
reducing  impacts.  In  particular,  the 
legislative  history  provides  strong 
support  for  a  minimization  of  reporting 
and  recordkeeping  requirements  in  order 
to  relieve  the  administrative  burden  on 
this  class  of  generators.- Therefore,  the 
Agency  beheves  that  it  is  in  keeping 
with  the  legislative  history  to  provide 
administrative  relief  for  these 
generators. 

The  Agency  next  analyzed  whether 
protection  of  human  health  and  the 
environment  would  be  assured  if 
administrative  relief  were  accorded 
these  generators.  As  a  general  matter, 
the  Agency  believes  that  these 
administrative  requirements,  while 
environmentally  significant,  do  not 
always  constitute  die  essence  of  various 
environmental  requirements.  For 
example,  while  roundtrip  manifesting  of 
hazardous  waste  is  important,  a  key 
purpose  of  the  manifesting  requirements 
is  to  ensure  that  the  wastes  are  sent  to 
the  proper  treatment,  storage  or  disposal 
facility.  Today's  proposed  rulemaking 
does  not  change  that  duty.  Only  the 
"round-trip"  nature  of  the  manifest  has 
changed.  In  some  circumstances  such  as 
the  "round-trip"  manifest,  it  may  be 
appropriate  to  relieve  a  generator  of 


administrative  requirements  when  basic 
underlying  concerns  of  the  RCRA 
program  would  still  be  met. 

In  analyzing  the  importance  of 
administrative  requirements  for  the 
protection  of  human  health  and  the 
environment  the  Agency  evaluated  the 
relative  risk  posed  by  smaller  quantities 
of  hazardous  waste.  This  evaluation 
differed  depending  on  whether  there 
was  on-site  or  off-site  accumulation  of 
these  hazardous  wastes.  The  statute 
allows  generators  to  store  hazardous 
waste  on-site  for  less  than  180  days  (or 
270  days  if  the  waste  was  transported 
greater  than  200  miles)  without  a  permit 
or  interim  status.  As  discussed  in  Part  IL 
Section  ILD..  there  is  a  limitation  on 
such  on-site  accumulation  of  64XX)  kg  of 
hazardous  waste.  Generators  storing  for 
less  than  180  days  (or  270  days)  would 
be  storing  smaller  quantities  of 
hazardous  waste  (in  a  relative  sense) 
because  the  amount  of  wastes  which 
could  be  accumulated  would  necessarily 
be  limited.  Therefore,  the  relative  risk 
from  releases  of  such  wastes  would  be 
less.  Given  this  relative  risk  factor  in 
conjunction  with  the  need  to  alleviate 
impacts  for  these  generators,  the  Agency 
is  today  proposing  to  relieve  some  Part 
262  standards  which  are  administrative 
in  nature,  for  100-1000  kg/mo  generators 
accumulating  hazardous  wastes  on-site 
for  less  than  180  days  (or.  if  appropriate. 
270  days).  These  proposed  standards  are 
discussed  in  Part  n,  Section  II.D. 

For  lOQ-1000  kg/mo  generators  who 
do  not  store  hazardous  wastes  on-site 
for  less  than  180  days  (or  in  certain 
circumstances.  270  days)  or  off-site 
facilities  that  manage  wastes  only  from 
100-1000  kg/mo  generators,  the 
evaluation  of  relative  risk  is  slightly 
different.  Under  section  3001(d).  these 
facilities  are  required  to  obtain  either  a 
permit  or  interim  status,  and  would 
accordingly  be  subject  to  Part  264  or 
Part  265  standards.  Since  these  facilities 
have  no  limits  on  the  amount  of 
hazardous  waste  accumulated  it  does 
not  necessarily  follow  that  these 
generators  will  be  accumulating  minimal 
amounts  of  waste.  Therefore,  the 
relative  risk  from  releases  of  such 
wastes  are  not  necessarily  small  for 
these  facilities.  Given  the  higher  risk 
posed  by  such  facilities,  the  Agency  is 
not  lessening  the  Part  264  or  Part  265 
administrative  standards  for  such 
generators. 

2.  Technical  Standards.  The  RCRA 
regulations  in  Parts  264  and  265  contain 
various  technical  standards  governing 
the  accumulation  of  hazardous  wastes. 
In  developing  regulations  for  100-1000 
kg/mo  generators,  the  Agency  examined 
whether  such  technical  standards  were 


appropriate  for  hazardous  wastes 
produced  by  these  generators  in  the 
context  of  the  balancing  approach 
described  above. 

The  Agency  first  evaluated  the  impact 
of  imposing  full  Subtitle  C  technical 
standards  on  100-1000  kg/ mo 
generators.  Given  the  distinctions  in 
business  stze  and  business  types 
between  these  generators  and  larger 
generators,  the  Agency  believes  that  the 
imposition  of  certain  technical 
standards  could  cause  a  small  business 
to  experience  greater  impacts  than 
would  a  larger  generator.  Although  the 
Agency  believes  that  Congress  primarUy 
intended  to  relieve  these  generators 
from  administrative  impacts,  it  is 
arguable  that  Congress  was  also 
concerned  with  other  requirements 
which  would  impose  burdens  on  small 
businesses.  See  Conference  Report  at 
103.  This  would  include  technical 
requirements. 

The  second  tier  of  the  balancing 
approach  involves  an  evaluation  of 
whether  human  health  and  the 
environment  would  be  protected  if 
Subtitle  C  technical  standards  were 
varied  for  these  wastes.  Clearly  the 
technical  requirements  are  more 
essential  than  the  administrative 
requirements  to  the  general  goal  of 
protecting  human  health  and  the 
environment  because  they  are  directly 
concerned  with  controlling  releases  to 
the  environment.  Thus.  EPA  believes 
that  the  decision  to  waive  technical 
requirements  for  management  of  small 
quantity  generator  wastes  must  be  made 
with  great  care.  At  this  time,  the  Agency 
believes  that  protection  of  human  health 
and  the  environment  overrides  the 
potential  impacts  which  the  technical 
standards  may  cause  on  these  firms  and 
is  not,  therefore,  proposing  to  relieve 
100-1000  kg/mo  generators  of  any  of  the 
existing  technical  requirements. 
However,  as  discused  in  the  next 
Section,  EPA  may  decide  to  modify  for 
100-1000  kg/mo  generators  the  proposed 
technical  standards  for  accumulation 
tanks.  The  Agency  may  find,  based  on  a 
risk  assessment  now  being  conducted 
for  hazardous  waste  accumulation 
tanks,  that  the  impacts  of  the  proposed 
amendments  wouJd  outweigh  the  risks 
from  these  generators'  accumulation 
tanks. 

VI.  Impact  of  Proposed  Hazardous 
Waste  Tank  Amendments  on  100-1000 
kg/mo  Generators 

On  June  26. 1965.  EPA  proposed 
amendments  to  the  technical  standards 
for  hazardous  waste  tanks  contained  in 
Subpart  )  of  Parts  264  and  265.  (See  50 
FR  2&444-26504.)  Among  other  things. 
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these  amendments  would  generally 
require  that  hazardous  waste  tasks  be 
equipped  wrtfa  a  secondary  containment 
system  to  contain  releases  of  hazardous 
waste  that  pose  a  threat  to  human 
health  and  the  environment  This 
section  discusses  the  impacts  which 
those  proposed  amendments  could  have 
on  generators  of  100-1000  kg/mo  that 
manage  hazardous  waste  in  tanks,  if  the 
tank  amendments  are  finalized. 
1.  Short-Term  Accumulation 
As  discussed  in  detail  in  Part  II  of 
today's  preamble,  EPA  is  proposing  to 
subject  generators  of  lOO-lOOO  kg/mo  to 
most  of  the  existing  Part  262  standards 
applicable  to  larger  generators,  with  the 
exception  of  certain  manifest  and 
recordkeeping  and  reporting 
requirements.  Among  the  standards 
which  EPA  is  proposing  to  apply  to  100- 
1000  kg/mo  generators  are  the 
requirements  of  §  262.34  applicable  to 
generators  that  accumulate  hazardoua 
waste  on-site  prior  to  off-site  shipment. 
Today's  proposal  would  extend  the 
period  of  on-site  accimiulation  from  the 
current  90  days  to  180  (or  270)  days  for 
100-1000  kg/mo  generators  without  the 
requirement  to  obtain  a  RCRA  permit,  in 
accordance  with  the  HSWA  of  1984.  In 
addition,  the  Agency  is  today  proposing 
to  modify  for  these  generators  the 
requirements  for  contingency  plans  and 
personnel  training  (contained  in  Subpart 
D  of  Part  265  and  §  265.16).  However, 
the  Agency  is  proposing  to  apply  the 
existing  requirements  for  preparedness 
and  prevention  (contained  in  Subpart  C 
of  Part  265).  for  storage  in  containers 
(contained  in  Subpart  I  of  Part  265),  as 
well  as  the  existing  requirements  for 
storage  in  tanks  (contained  in  Subpart ) 
of  Part  265).  (See  Part  II,  Section  II.D.2. 
of  today's  preamble.) 

EPA  has  initially  concluded  that  the 
existing  Subpart  J  requirements  for 
accumulation  in  tanks  are  those 
necessary  to  protect  human  health  and 
the  environment  from  wastes  stored  by 
these  generators.  However,  the  Agency 
has  not  yet  determined  whether  the 
proposed  amendments  to  Subpart  J  of 
Part  265  requiring  secondary 
containment  for  short  term  accumulation 
tanks  should  also  be  applied  to 
generators  of  100-1000  kg/mo  since  the 
Agency  has  not  yet  completed  an 
assessment  of  the  potential  risks  which 
such  accumulation  tanks  may  pose. 
Pending  the  completion  of  such  a  risk 
assessment  for  these  generators,  the 
Agency  is  not  proposing  the  application 
of  the  secondary  containment 
requirement  to  these  generators, 
particularly  in  light  of  the  signiHcant 
impacts  which  such  a  requirement  could 
have  on  generators  of  100-1000  kg/mo. 


The  Agency  estimates  that  these  tank 
amemfaaenta,  if  finalized  aa  proposed 
and  applied  to  the  accumulation  tanks 
of  100-1000  kg/mo  generators,  could 
impose  additional  annualized 
compUance  costs  of  from  $23  nnllion  to 
$26  million. 

While  the  proposed  amendments  to 
Subpart  J  of  Part  265  would  impose 
secondary  containraent  requirements 
upon  generators  accumulating 
hazardous  waste  in  tanks,  the  Agency 
also  invited  comment  on  several  other 
options  that  would  tailor  standards  to 
risks  posed  by  different  wastes  and 
enviroiftnents.  The  Agency  will  also 
consider  the  application  of  those  options 
to  100-1000  kg/mo  generators. 

Today,  the  Agency  is  not  proposing  to 
apply  the  secondary  containment 
requirement  to  180  (or  270)  day 
accumulation  tanks  operated  by  100- 
1000  kg/mo  generators.  However,  if 
secondary  containment  is  chosen  for 
Subpart )  of  Part  265,  the  Agency  will 
consider,  and  is  requesting  public 
comment  on,  four  options  for  applying 
those  amendments  to  100-1000  kg/mo 
generators.  The  first  option  is  a 
conditional  exemption  from  secondary 
containment  for  generators  of  100-1000 
kg/mo  who  store  relatively  small 
amounts  of  waste  for  less  than  the 
statutorily  exempted  period  of  180  (or 
270)  days.  This  exemption  would  be 
available  under  conditions  that  restrict 
both  the  amount  of  waste  stored  and  the 
duration  of  storage.  Further,  the 
exemption  could  be  withdrawn  at  the 
discretion  of  the  Regional  Administrator 
in  situations  that  were  known  to  pose  an 
unacceptable  risk  to  human  health  and 
the  environment.  The  Agency  solicits 
comment  on  the  construction  of  such  an 
exemption,  both  in  terms  of  what 
constitutes  a  safe  level  of  storage  and  a 
safe  storage  duration  for  100-1000  kg/ 
mo  generators. 

A  second  option  the  Agency  is 
considering  would  require  secondary 
containment  for  180  (or  270)  day 
accumulation  tanks  only  for  new  tanks 
and  those  existing  tanks  that  have  been 
determined  to  be  leaking,  based  on 
application  of  a  leak  detection  scheme. 

A  third  option  would  require 
secondary  containment  for  all  tanks 
operated  by  100-1000  kg/mo  generators, 
regardless  of  quantity  stored  or  duration 
of  storage.  Such  an  option  would  be 
selected  only  if  the  results  of  the 
Agency's  risk  assessment  indicated  that 
the  potential  risk  reduction  would  justify 
imposing  secondary  containment  for  all 
tanks  in  order  to  protect  human  health 
and  the  environment. 

The  final  option  the  Agency  is 
considering  would  simply  delay  the 


effective  date  of  secondary  containmeBt 
requirements  as  applied  to  ISO  (or  270) 
day  acciunulation  tanks  operated  by 
100-1000  kg/ mo  generators.  Such  an 
option  could  be  applied  to  only  new  or 
leaking  tanks,  as  discussed  in  the 
second  option,  above,  or  to  aH  tanks  of 
lOO-lOOO  kg/mo  generators. 

Based  on  the  results  of  the  risks 
assessment  now  being  conducted  for 
100-1000  kg/mo  generator  tanks  and  the 
comments  received  on  both  the  Subpart 
]  proposal  and  today's  propoaed  rules 
for  100-1000  kg/rao  generators.  EPA  will 
make  a  final  determination  on  the 
application  of  secondary  containment 
requirements  to  generators  of  100-1000 
kg/mo  that  accumulate  waste  on-site  tor 
up  to  180  (or  270)  days.  However,  at  this 
time,  EPA  is  proposing  that  only  the 
existing  Subpart  ]  requirements  for 
storage  in  tanks  would  apply  to  these 
generators.  The  Agency  will  determine, 
based  upon  comment  what  rules  are 
appropriate  for  100-1000  kg/mo 
generators  who  accumulate  in  tanks 
when  it  publishes  this  rule  in  final  form. 
unless  this  final  rulemaking  occurs  prior 
to  the  final  rulemaking  which  amends 
Subpart  J  of  Part  285.  Should  diis  occur. 
the  Agency  will  address  accumulation  in 
tanks  by  100-1000  kg/ mo  generators  in 
the  final  Sul^>art )  rulemaking.  For  this 
reason,  the  Agency  encourages  the 
submission  of  comments  addressii^ 
secondary  containment  requirements  in 
response  to  both  today's  proposal  and 
the  proposed  amendments  to  Subpart  |. 

2.  Storage  Tanks  Subject  to  Permit 
Requirements 

Under  today's  proposal,  generators  of 
100-1000  kg/mo  that  store  hazardous 
waste  in  tanks  for  longer  than  180  (or 
270)  days  would  be  subject  to  full 
regidation  under  Parts  264  and  265  of  the 
hazardous  waste  regulations  as  a 
hazardous  waste  facifity.  As  discussed 
in  Part  H.  Section  IV  A.  of  this  preamble. 
the  Agency  sees  no  basis  for 
distinguishing  these  generators  from 
other  hazardous  waste  facilities.  Since 
such  generators  would  be  considered 
hazardous  waste  facilities  under  today's 
proposal  and  subject  to  the  interim 
status  standards  of  Part  265  and  the 
permitting  standards  of  Part  264,  the 
secondary  containment  requirements  for 
tanks,  if  finalized,  would  apply  to  such 
facilities.  The  Agency-  estimates  that  the 
application  of  the  proposed  secondary 
containment  requirement  (as  well  as  the 
other  proposed  Subpart )  technical 
amendments)  to  storage  tanks  of  100- 
1000  kg/mo  generators  that  would 
require  a  permit  under  today's  proposal 
could  impose  estimated  additional 
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annualized  compliance  costs  on  these 
generators  of  $11  million. 

Part  n — Detailed  Discussion  of  Proposed 
Regulations  for  Generators  of  100-1000 
kg/mo  of  Hazardous  Waste 

/.  Applicability  and  Scope  of  Today's 
Proposal 

This  section  addresses  the  scope  of 
today's  proposed  rulemaking  with 
respect  to  those  generators  covered  by 
the  proposed  rule  as  well  as  those  who 
are  not  a^ected  by  today's  action  and 
discusses  those  materials  and  practices 
which  are  subject  to  regulation  and 
those  which  are  not. 

A.  Proposed  Redefinition  of  Small 
Quantity  Generator— 5  261.5 

EPA  is  today  proposing  to  amend  40 
CFR  §  261.5  to  redefine  a  small  quantity 
generator  as  a  generator  that  produces 
no  more  than  specified  quantities  of 
acutely  hazardous  waste  and  no  more 
than  100  kg  of  hazardous  waste  in  a 
calendar  month.  By  removing  them  from 
the  §  261.5  exemption  for  small  quantity 
generators,  100-1000  kg/mo  generators 
would,  instead,  be  subject  to  Parts  262 — 
265,  and  270  and  124  of  the  hazardous 
waste  regulatory  program.*  However, 
EPA  is  proposing  specific  amendments 
to  Part  262  that  would  relieve  100-1000 
kg/mo  generators  from  some  of  the 
administrative  burden  of  complying  with 
the  hazardous  waste  regulations.  The 
specific  exemptions  from  Part  262  which 
would  be  applicable  to  100-1000  kg/mo 
generators  are  discussed  in  detail  in  this 
Part  of  the  preamble  and  will  be 
specified  in  the  regulatory  language. 

The  term  "small  quantity  generator" 
has,  to  date,  referred  to  those  generators 
who  have  been  exempt  from  most  of  the 
V  hazardous  waste  regulatory  program 
[i.e..  those  generating  less  than  1000  kg/ 
mo  of  non-acutely  hazardous  waste  and 
those  generating  less  than  specified 
quantities  of  acutely  hazardous  waste). 
Since  generators  of  100-1000  kg/mo  of 
hazardous  waste  would  be  subject 
under  today's  proposal  to  most  of  the 
hazardous  waste  regulatory  program, 
the  Agency  believes  that  continuing  to 
call  such  generators  small  quantity 
generators  will  result  in  substantial 
confusion  as  to  the  requirements  that 
apply  to  the  various  classes  of 
generator. 

The  proposed  redefinition  of  "small 
quantity  generator"  would,  therefore, 
result  in  there  being  two  classes  of  large 


*  Generators  of  hazardous  waste  in  quantities 
greater  than  100  kg  but  iess  than  1000  kg  in  a 
calendar  month  who  do  not  qualify  for  the  180  or 
270  day  exemption  will  be  required  to  comply  with 
the  full  set  of  facility  standards  in  Parts  264  and  285. 
lo  the  extent  thai  those  standards  apply. 


quantity  generator  [i.e..  those  generating 
above  1000  kg/mo  and  those  generating 
between  100  and  1000  kg/mo  of 
hazardous  waste),  and  two  classes  of 
small  quantity  generator  i.e.,  those 
generating  less  than  100  kg/mo  of  non- 
acutely  hazardous  waste  and  those 
generating  specific  quantities  of  acutely 
hazardous  waste). 

EPA  is  also  proposing  a  clarifying 
amendment  to  §  261. 5(c]  to  help  reduce 
the  confusion  over  what  wastes  are  and 
are  not  counted  in  making  quantity 
determinations  for  purposes  of  S  261.5. 
Section  261.5(c)  currently  states  that  in 
determining  the  quantity  of  hazardous 
waste  he  generates,  a  generator  need 
not  include  those  hazardous  wastes  that 
are  recycled  and  exempted  from 
regulation.  However,  the  Agency 
believes  that  all  hazardous  wastes  that 
are  exempt  from  regulation  should  not 
be  included  in  the  quantity 
determinations.  This  principle  has  been 
in  effect  for  recycled  hazardous  waste 
since  May  19, 1980  (see  45  FR  33084- 
33133),  and  there  is  no  basis  for  limiting 
the  principle  to  recycling  situations.  An 
interpretation  limited  to  recycling 
situations  could  lead  to  a  circumstance 
where  someone  generating  hazardous 
waste  which  is  completely  exempt  from 
regulation  would  still  be  a  large  quantity 
generator  such  an  outcome  does  not 
make  sense.  We  are.  therefore, 
proposing  to  amend  9  261.5(c)  to  make  it 
clear  that  all  hazardous  waste  that  is 
excluded  or  exempted  from  regulation 
need  not  be  included  in  the  quality 
determinations. 

In  addition,  there  may  be  situations 
where  generators  are  exempt  from  the 
substantive  requirements  [i.e., 
manifesting  or  storage  or  accumulation] 
but  are  still  subject  to  minimal 
regulation  [e.g..  hazardous  waste 
determination  and  notification).  We 
believe  that  in  these  situations,  the 
quantity  of  hazardous  waste  generated 
also  need  not  be  included  in  the  quantity 
determination  to  avoid  the  same 
circumstances  discussed  in  the 
preceding  paragraph.  Therefore,  we  are 
proposing  to  add  a  sentence  to  S  261 .5(c) 
which  would  indicate  that  any 
hazardous  waste  that  is  exempted  from 
regulation  under  40  CFR  Part  263,  264, 
265  or  262.34  and  the  consequent 
permitting  requirements  need  not  be 
included  in  the  quantity  determination. 
This  provision  would  eliminate  counting 
of  wastes  exempted  from  regulation 
(see.  e.g.,  %  261.4.  or  S  264.1(g)  (2).  (4).  (5) 
and  (6)).  This  provision  also  would 
eliminate,  among  other  things,  the 
multiple  countiitg  of  wastes  which  are 
reclaimed  and  then  reused  many  times 
during  the  calendar  month  provided  the 


material  is  not  stored  or  accumulated 
before  being  reclaimed.  For  example, 
under  today's  proposed  amendment, 
generators  would  need  count  the 
quantity  of  a  spent  solvent  only  if  it 
becomes  subject  to  substantive 
regulatory  requirements. 

B.  Generators  of  Acutely  Hazardous 
Waste 

The  HSWA  explicitly  states  that  the 
requirements  applicable  to  generators  of 
acutely  hazardous  waste  [i.e.,  those 
wastes  listed  in  §  261.33(e))  are  not 
affected  by  the  HSWA  amendments. 
(Section  3001(d)(7)).  Thus,  today's 
regulatory  amendments  will  not  alter 
those  requirements  applicable  to 
generators  of  acutely  hazardous  wastes 
and  these  generators  will  remain  subject 
to  the  exclusion  limits  contained  in 
§  261.5(e).      ■ 

C.  Generators  of  Non-Acutely 
Hazardous  Waste  in  Quantities  L.ess 
Than  100  kg/mo. 

The  HSWA  gives  EPA  authority  to 
promulgate  regulations  for  generators  of 
less  than  100  kg  of  hazardous  waste  per 
month  if  the  Administrator  determines 
that  such  standards  are  necessary  to 
protect  human  health  and  the 
environment.  However,  the  Agency  is 
not  required  to  promulgate  such 
regulations.  The  Agency  is  not  proposing 
to  further  extend  coverage  of  the 
hazardous  waste  program  to  this  class 
of  hazardous  waste  generator  at  this 
time,  beyond  the  minimal  requirements 
currently  in  effect,  for  two  reasons. 

First,  the  Agency  has  no  data  to 
indicate  that  regulation  of  generators  of 
less  than  100  kg/mo  of  non-acutely 
hazardous  waste  will  provide  any 
significant  additional  level  of 
environmental  protection.  Generators  of 
less  than  100  kg/mo  of  hazardous  waste 
account  for  only  20%  of  the  wastes 
generated  by  small  quantity  generators 
and  less  than  .07  percent  of  the  total 
quantity  of  hazardous  waste  generated 
nationally.  A  review  of  damage  cases 
also  indicates  that  very  few  incidents 
involved  quantities  below  100  kg. 

Second,  if  full  Subtitle  C  regulation 
were  extended  to  generators  of  less  than 
100  kg  of  hazardous  waste  in  a  calendar 
month,  as  many  as  455,000  additional 
establishments  could  be  brought  into  the 
regulatory  system."  Implementation  of 
even  minimal  regulation  on  a  population 
of  this  size  would  seriously  weaken  the 
Agency's  efforts  to  permit  existing 


•  See  Abt  Associates  Inc..  National  Small 
Quantity  Hazardous  Waste  Generator  Survey; 
February  28.  1985. 
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hazardous  waste  management  facilities 
and  enforce  the  existing  regulationa. 

D.  Materials  That  Are  Not  Solid  Wastes 

Certain  materials  are  specifically 
excluded  under  S  261.4(a)  from  being 
considered  solid  wastes  and  are  fully 
exempted  from  coverage  under  today's 
proposal  since  a  material  must  first  be  a 
solid  waste  to  be  considered  hazardous 
waste  and.  therefore,  subiect  to 
regulation  under  Subtitle  C  of  RCRA  Of 
specific  importance  to  100-tOOO  kg/mo 
generators  is  the  exclusion  for  domestic 
sewage,  and  any  mixture  of  domestic 
sewage  and  other  wastes,  which  passes 
through  a  sewer  system  to  a  publicly 
owned  treatment  works  (POTW)  for 
treatment.  Such  sewage  is  not 
considered  to  be  a  solid  waste,  and  is, 
therefore,  exempt  from  regulation  under 
Subtitle  C  of  RCRA  and  regulated 
instead  under  the  Clean  Water  Act'" 
The  HSWA  directs  EPA  however,  to 
study  the  existing  exemption  under 
RCRA  for  hazardous  materials  that  are 
mixed  with  domestic  sewage  and 
discharged  to  a  POTW.  and  to  report  to 
Congress  early  in  1986.  The  Agency  is 
currently  conducting  this  study,  and  may 
propose  amendments  to  existing 
requirements  under  RCRA  and  CWA,  if 
appropriate. 

E.  Requirements  for  Recyclable 
Materials — 9  261.B 

Section  261.6  contains  special 
requirements  for  materials  that  are 
recycled.  In  general,  most  materials  that 
are  recycled  are  subject  to  regulation 
under  Parts  262  through  266  and  Parts 
270  and  124  of  the  hazardous  waste 
regulations  unless  specifically  excluded 
from  regulation  under  S  261.6(a)(3). 

While  the  diversity  of  materials 
generated  and  recycling  practices 
utilized  by  100-1000  kg/mo  generators 
precludes  a  complete  discussion  of 
which  materials  and  practices  are 
exempted  and  which  must  be 
considered  in  the  small  quantity 
generator  calculation,  two  specific 
materials — spent  lead-acid  batteries 
that  are  reclaimed  and  used  oil — merit 
some  discussion  because  of  the 
prevalence  of  these  materials  among 
generators  of  between  100  and  1000  kg/ 
mo  of  hazardous  waste. 


■"  Waste  discharged  to  a  public  sewer  systam  it 
exempted  from  RCRA  to  avoid  duplicative 
ragulation  lince  >ach  wattes  are  regulated  under 
the  Clean  Water  Act.  White  disposal  of  haiaidoua 
wattes  in  this  manner  is  not  a  violation  of  RCRA. 
the  general  prstraatment  standards  under  the  Clean 
Water  Act  contained  in  40  CFR  403.5  prohibit  the 
introduction  of  wastes  into  POTWs  that  would 
interfere  with  the  operation  of  the  treatment  plant 
or  subeequeni  POTW  sludge  management. 


1.  Spent  Lead- Ac Jd  Batteries — 
According  to  EPA's  survey  of  small 
quantity  generators,  spent  lead-acid 
batteries  account  for  roughly  370.000 
metric  tons  a  year,  or  62  percent  of  the 
hazardous  waste  generated  by  100-1000 
kg/ mo  generators.  The  suorvey  data  also 
indicate  that  roughly  90  percent  of  these 
batteries  are  reclaimed. 

Under  I  261.6(a).  persons  who. 
generate,  transport,  or  collect  spent 
batteries,  or  who  store  spent  batteries 
prior  to  recycling,  but  do  not  recycle  the 
batteries  themselves,  are  not  subject  to 
regulation  under  Parts  262  through  266 
and  Parts  270  and  124  or  the  notification 
requirements  of  Section  3010  of  RCRA 
In  addition,  generators  of  spent  lead- 
acid  batteries  that  are  destined  for 
recycling  do  not  have  to  count  the 
weight  of  their  batteries  in  determining 
if  they  are  excluded  from  regulation  as  a 
small  quantity  generator  under  proposed 
S  281.5  or  if  they  are  subject  to 
regulation  under  Part  262  as  a  100-1000 
kg/mo  hazardous  waste  generator,  (see 
50  FR  865,  January  4, 1965)." 

2.  Used  0/7— Under  the  existing 
regulatory  scheme,  used  oil  is  not 
considered  a  hazardous  waste  imless  it 
exhibits  one  of  the  characteristics  of 
hazardous  waste,  usually  ignitability. 
Unless  the  oil  has  been  mixed  with 
solvents  or  other  ignitable  materials,  it 
is  unhkely  that  used  oil  would  exhibit  a 
characteristic  of  hazardous  waste. 
Furthermore,  even  if  the  oil  does  exhibit 
a  characteristic,  the  revised  definition  of 
solid  waste  specifically  excludes  used 
oil  from  being  considered  in  the  small 
quantity  generator  determination 
provided  it  is  recycled  (See  50  FR  665). 
Thus,  as  is  the  case  with  lead-acid 
batteries,  100-1000  kg/mo  generators  are 
not  required  to  count  the  weight  of  any 
used  oil  when  determining  whether  they 
are  subject  to  the  small  quantity 
generator  exclusion  under  proposed 

5  261.5  or  subject,  instead,  to  Part  262  as 
a  generator  of  100-1000  kg/mo  of 
hazardous  waste. 

//.  Standards  for  Generators  of 
Hazardous  Waste 

A.  Overview  of  Part  262  Standards  for 
100-1060  kg/mo  Generators 

As  discussed  in  Section  lA.  of  this 
part  of  the  preamble,  EPA  is  today 


"  It  should  be  noted  that  while  this  exempHon 
may  significantly  impact  the  number  of  lOO-lOQO  kg/ 
mo  generators  actually  subject  to  regulation  under 
the  new  RCRA  amendments,  used  lead  acid 
batteries  sent  off-site  for  r*damation  are  still 
subject  to  DOT  raquicsmeols  for  packaging, 
labeling,  and  shipping.  In  addition,  some  States 
which  regulate  small  quantity  generators  more 
stringently  than  EPA  may  mquiM  that  spent  lead- 
acid  batteries  be  included  in  the  small  quantity 
generator  calculation. 


proposing  to  subject  hazardous  watte 
generators  of  100-1000  kg/mo  to  the  Part 
262  generator  standards  and  to  amend  a 
number  of  those  requiremeats  to 
simplify  the  regulatory  system  for  this 
group  of  generator.  Part  282  is  divided 
into  five  subparts:  Subpart  A  General; 
Subpart  B,  The  Manifest  Subpart  C  Prt- 
Transport  Requirements;  Subpart  D. 
Recordkeeping  and  Reporting;  and 
Subpart  E,  Special  Conditions.  Tins 
section  of  the  preamble  discusses  the 
existing  Part  262  requirements  in  each  tif 
the  Subparts  and  the  Agency's  proposals 
with  respect  to  whether  the  requtrement 
should  be  retained,  modified  or  waived 
for  100-1000  kg/mo  generators.  In  many 
cases,  EPA  has  concluded  that  the 
existing  requirement  is  both  necessary 
and  appropriate  for  100-1000  kg/mo 
generators  and  is  not  proposing  any 
modification. 

The  specific  Part  262  requireraents 
which  EPA  is  proposing  to  amend  for 
application  to  100-1000  kg/ mo 
generators  are  as  follows: 

•  Section  262.20  (General  Manifest 
Requirements)  would  be  amended  to 
exempt  generators  of  160-1080  kg/rao 
from  all  manifest  requirements  if  their 
hazardous  waste  is  reclaimed  under 
contractual  agreements  vifhereby 
ownership  of  the  material  does  not 
change  hands  and  provided  the 
generator  cmnplies  with  specific 
recordkeeping  requirements  set  forth  in 
this  section. 

•  Section  262.22  (Number  of  Copies) 
and  §  262.23  fUse  of  the  Manifest)  are 
proposed  to  be  modified  to  require  that 
the  100-1000  kg/ mo  generator  use  onK  a 
single  copy  of  the  Uniform  Hazardous 
Waste  Manifest  and  give  the  transporter 
the  single  copy.  Generators  of  100-1080 
kg/mo  would  be  excluded  from  the 
requirement  to  retain  one  copy  of  the 
manifest. 

•  Section  282.32  (Marking)  would  be 
modified  to  exempt  100-1800  kg/nm 
generators  6x>m  the  requirement  to  mark 
containe'    with  a  Manifest  Document 
Niunber, 

•  Section  262.34  (Acciunulation  Time) 
is  proposed  to  be  amended  to  extend  the 
period  of  on-site  storage  allowed  for 
100-1000  kg/mo  generators  without  the 
need  to  obtain  interim  status  or  a  RCRA 
permit  to  180  or  270  days  for  quantities 
not  to  exceed  6000  kg.  hi  addition. 

S  262.34  would  be  amended  to  specify 
the  requirements  that  would  apply  to 
such  on-site  storage  by  these  generators. 

•  With  the  exception  of  records 
pertaining  to  hazardous  waste 
determination  under  S  282.40(d)  and  the 
extension  of  retention  periods  under 

I  262.40(c),  EPA  is  proposing  to  exempt 
generators  of  100-1000  kg/ mo  from  all  of 
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Subpart  D — Recordkeeping  and 
Reporting. 

B.  Part  262,  Subpart  A— General 
Standards  Applicable  to  100-1000  kg/mo 
Generators 

1.  Purpose,  Scope,  and  Applicability 
(§262.10) — This  section  addresses  the 
general  applicability  of  Part  262  to 
hazardous  waste  generators.  Since  100- 
1000  kg/mo  generators  are  no  longer 
excluded  by  §  261.5  from  regulation 
under  Part  282,  the  requirements  of  this 
section  would  apply  to  these  generators. 
No  amendments  to  §  262.10  are  being 
proposed  in  today's  notice. 

2.  Hazardous  Waste  Determination 
(§ 262.11}— Cunently,  in  order  to  qualify 
for  the  existing  small  quantity  generator 
exclusion  in  S  261.5,  a  generator  must 
comply  with  §  261.11  to  determine 
whether  or  not  it  generates  a  hazardous 
waste.  This  requirement  is  a  crucial  first 
condition  for  any  generator  to  know  that 
he  is  subject  to  the  requirements  of  Part 
262.  In  addition,  the  existing  waste 
determination  requirements  do  not 
require  the  generator  to  conduct 
expensive  tests  to  determine  if  it 
generates  a  hazetrdous  waste;  instead, 
he  may  apply  other  knowledge  of  the 
material  in  order  to  make  the  necessary 
determination.  Since  the  potential  for 
widespread  evasion  of  responsibilities 
under  RCRA  would  be  significant  if 
potential  generators  were  not 
responsible  for  determining  whether 
their  wastes  are  hazardous,  EPA  sees  no 
reason  to  amend  this  requirement  for 
lOO-lOOO  kg/mo  generators. 

EPA  recognizes  that  many  100-1000 
kg/ mo  generators  are  likely  to  be 
unaware  that  they  generate  hazardous 
waste  or  have  difficulty  interpreting  or 
applying  the  criteria  for  determining 
whether  a  waste  is  hazardous.  The 
Agency  is  developing  an  education 
program  designed  to  assist  these 
generators  in  determining  if  they 
generate  a  waste  regulated  under  RCRA 
and  to  help  them  understand  the 
requirements  which  apply  to  them. 

3.  EPA  Identification  Numbers 
(§262.12)— Section  262.12  currently 
applies  to  hazardous  waste  generators 
not  excluded  under  the  small  quantity 
generator  provisions  of  S  261.5  or 
otherwise  excluded  under  §  262.10. 
Under  this  provision,  a  generator  (1) 
May  not  treat,  store,  dispose  of, 
transport,  or  offer  for  transportation, 
hazardous  waste  without  receiving  an 
EPA  identification  number  (2)  may 
obtain  an  EPA  Identification  Number  by 
applying  to  the  Administrator  on  EPA 
form  8700-12;  and  (3)  may  not  offer  his 
hazardous  waste  to  transporters  or  to 
treatment,  storage,  or  disposal  facilities 


that  have  not  received  an  EPA 
identification  number. 

Today's  proposal  would  subject 
generators  of  100-1000  kg/mo  to  the 
requirements  of  this  section  for  several 
reasons. 

First,  the  EPA  identification  number 
allows  the  Agency  to  identify  each 
member  of  the  regulated  community  and 
establish  a  centralized  data  base  of 
establishments  subject  to  regulation 
under  the  hazardous  waste  provisions  of 
RCRA.  This  data  base  is  essential  for 
effective  compliance  monitoring  and 
enforcement,  for  characterizing  the 
regulated  community  for  its  own 
analyses  and  in  response  to  requests 
from  others,  including  the  Congress,  and 
for  making  resource  projects.  The 
assignment  of  a  unique  identification 
number  as  an  adjunct  to  names  and 
addresses  is  essential  for  the  type  of 
automated  filing  and  data  processing 
necessary  to  effectively  manage  any 
large  population. 

Second,  the  Agency  does  not  believe 
that  the  requirement  to  obtain  a  U.S. 
EPA  Identification  Number  poses  an 
unreasonable  burden  for  100-1000  kg/ 
mo  generators  since  it  is  a  one  time 
requirement  with  associated  costs 
estimated  at  less  than  $40  per 
establishment.  "*  In  fact,  many  of  these 
generators  have  already  obtained  an 
EPA  identification  number  and  would 
not  be  required  to  do  so  again.  Further, 
in  ordet  to  keep  accurate  records,  it  is 
likely  that  transporters,  disposal 
facilities,  and  many  of  the  states  will 
require  100-1000  kg/mo  generators  to 
obtain  EPA  identification  numbers  even 
if  EPA  chose  not  to  require  such 
numbers. 

Finally,  the  requirement  to  offer 
hazardous  wastes  only  to  treatment, 
storage,  and  disposal  facilities  with  an 
EPA  identification  number  (taken  along 
with  the  requirements  of  9  262.20) 
establishes  the  obligation  of  generators 
to  ensure  that  their  wastes  are  managed 
in  accordance  with  Subtitle  C  of  RCRA. 

In  light  of  the  predominantly  small 
business  nature  of  100-1000  kg/mo 
generators.  EPA  considered  whether  to 
propose  a  simpler  system  for  obtaining 
ID  numbers  for  these  generators.  Among 
the  alternatives  considered  were:  (1)  A 
simplified  notification  form  which  would 
ask  only  for  name,  address,  and 
certification  and  not  require  the 
identification  of  wastes  generated  by 
that  establishment,  and  (2)  a  system  that 
would  allow  an  identification  number  to 
be  obtained  over  the  telephone. 


"Estimate  updated  from  Economic  Impact 
Analysis  of  RCRA  Interim  Status  Standards- 
Volume  II;  Arthur  D.  Little;  November  1981. 


The  Agency  has  concluded  that  the 
first  approach,  a  simplified  form,  would 
not  result  in  any  significant  savings  for 
these  generators.  The  existing 
notification  form  is  a  relatively  simple 
and  easily  completed  form  and  the 
Agency  is  not  aware  of  instances  where 
generators  have  had  difficulty 
understanding  or  completing  the  form. 
The  only  potential  area  of  confusion  is 
the  requirement  to  list  the  wastes 
generated  by  the  establishment  on  the 
reverse  side  of  the  form.  Currently,  any 
hazardous  waste  generator  is  required 
under  §  262.11  to  determine  if  his  waste 
is  hazardous.  The  requirement  to  list 
those  wastes  on  the  notification  form 
would  not  impose  any  significant 
additional  burden. 

The  second  appro.ich  we  considered 
would  allow  these  generators  to  obtain 
a  U.S.  EPA  Identification  Number  by 
telephone.  Administrative  and  technical 
considerations  forced  us  to  reject  this 
approach.  Lack  of  a  verifiable  record, 
signed  by  the  waste  handler,  would 
yield  a  high  potential  for 
misrepresentation  or  confusion, 
resulting  in  a  single  U.S.  EPA 
Identification  Number  assigned  to 
multiple  facilities  or  one  facility  having 
more  than  one  U.S.  EPA  Identification 
Number. 

While  EPA  believes  that  requiring 
identification  numbers  from  generators 
of  between  100  and  1000  kg  of  hazardous 
waste  in  a  calendar  month  is  both 
necessary  and  appropriate,  the  Agency 
is  requesting  public  comment  on  this 
issue.  Specifically,  is  a  requirement  to 
obtain  a  U.S.  EPA  Identification  Number 
necessary  to  ensure  protection  of  human 
health  and  the  environment  from  the 
potential  mismanagement  of  small 
quantities  of  hazardous  waste?  Is  the 
existing  system  of  obtaining  an 
identification  number  appropriate  for 
these  hazardous  waste  generators? 

C.  Part  262,  Subpart  B— The  Manifest 

1.  General  Overview.  Under  today's 
proposed  redefinition  of  a  small  quantity 
generator  (See  Part  II.  Section  I.A.), 
generators  of  100-1000  kg/mo  would  be 
subject  to  Part  262,  including  the 
manifest  provisions  of  Subpart  B. 
However,  EPA  is  today  proposing  to 
modify  the  manifest  system  currently 
applicable  to  larger  generators  of 
hazardous  waste  to  exempt  generators 
of  100-1000  kg/mo  from  the 
requirements  to  prepare  multiple  copies 
of  the  Uniform  Hazardous  Waste 
Manifest  (§  262.22),  retain  a  copy  for  the 
generator's  records  (5  262.23(a)(3)),  and 
provide  multiple  copies  to  the 
transporter  (S  262.23(b)).  In  essence, 
EPA  is  proposing  to  exempt  generators 
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of  100-1000  kg/mo  from  the  "roundtrip" 
or  "tracking"  function  of  the  manifest 
[i.e.,  establishment  of  a  paper  trail  for 
enforcement  purposes]  while  preserving 
and  expanding  the  notice  functions  of 
the  "single  copy"  manifest  discussed 
earlier. "EPA  has  concluded  that  the 
information  contained  on  the  manifest  is 
necessary  to  ensiu-e  that  emergency 
personnel  and  others  handhng  the  waste 
during  transportation  and  subsequent 
management  have  sufficient  information 
to  handle  the  waste  safely.  Under  this 
system.  lOO-lOOO  kg/mo  generators 
would  be  required  to  complete  a  single 
copy  of  the  manifest  in  its  entirety  (with 
the  exception  of  the  manifest  document 
number)  and  ensure  that  this  manifest 
accompany  the  waste  when  it  is  shipped 
off-site.  Section  261.5(h)  currently 
provides  for  a  partial  manifest  system 
for  generators  of  100-1000  kg/mo.  as 
required  by  HSWA  section  3001(d)(3). 
(See  50  FR  28702-28755.  July  15, 1985.) 
Since  generators  of  100-1000  kg/mo 
would  be  subject  to  Part  262  under 
today's  proposed  rulemaking,  the 
manifest  requirements  for  these 
generators  in  i  261.5(h)  would  be 
deleted  and  100-1000  kg/mo  generators 
would  be  subject  to  the  applicable 
requirements  in  Part  262,  Subpart  B. 

The  HSWA  explicitly  requires  EPA  to 
study  the  existing  manifest  system  as  it 
applies  to  small  quantity  generators  and 
recommend  whether  the  current  system 
should  be  retained  or  whether  a  new 
system  should  be  introduced.  In 
addition,  as  noted  earlier,  the  legislative 
history  accompanying  the  HSWA  makes 
it  clear  that  Congress  believed  that 
small  quantity  generators  are  generally 
smaller  businesses  and  intended  for  the 
Agency  to  relieve  these  generators  of  as 
much  of  the  administrative  burden  of  the 
hazardous  waste  regulations  as 
possible,  consistent  with  the  Agency's 
mandate  to  place  protection  of  human 
health  and  the  environment  above  other 
considerations. 

Thus,  a  review  of  the  entire  manifest 
system,  including  the  format  of  the 
manifest  that  should  ultimately  apply  to 
generators  of  100-1000  kg/mo,  is  being 
conducted  with  the  goal  of  reducing  the 
administrative  burden  on  these 
generators  while  assuring  protection  of 
human  health  and  the  envirorunent.  EPA 
has  concluded  that  imposition  of  the  full 
manifest  system  for  generators  of  100- 
1000  kg/mo  is  not  warranted  at  this 
time.  The  Agency  believes  that  requiring 
lOO-lOOO  kg/mo  generators  to  obtain  an 
EPA  identification  number  (S  262.12),  to 
complete  a  copy  of  the  manifest  for  all 


"The  manifest  tyslem  now  in  effect  for  100-1000 
kg/mo  generators  is  described  in  Part  I,  Section 
IV.Cl. 


off-site  shipments  (S  262.20),  and 
requiring  facihties  to  retain  copies  of 
each  manifest  they  receive 
(S  265.71(a](5])  creates  a  substantial 
legal  obligation  that  the  waste  be 
managed  at  approved  hazardous  waste 
management  facilities  and  thus  assures 
protection  of  human  health  and  the 
environment.  EPA  does  not  believe  that 
this  obligation  would  be  significantly 
enhanced  by  requiring  the  use  and 
distribution  of  multiple  copies  of  the 
manifest. 

While  the  Agency  is  proposing  to 
reduce  the  manifest  requirements  for 
generators  of  100-1000  kg/mo  by 
eliminating  the  need  for  multiple  copies, 
we  are  requesting  specific  public 
comment  on  the  utility  of  the  single  copy 
manifest  system  being  proposed  today 
for  these  generators.  Specifically,  will 
the  "single  copy"  manifest  significantly 
ease  the  burden  on  100-1000  kg/mo 
generators?  Will  this  reduced  burden 
offset:  (1)  The  potential  confusion  that 
separate  manifest  systems  may  cause; 
and  (2)  the  eliminatioR-of  the  tracking 
fimction  of  the  manifest  for  wastes  from 
100-1000  kg/mo  generators? 

A  second  manifest  modification  being 
proposed  today  would  exempt  100-1000 
kg/mo  generators  from  all  of  the 
requirements  of  Part  262,  Subpart  B  with 
respect  to  the  manifest  if  the  generator's 
waste  is  reclaimed  under  a  contractual 
arrangement  whereby  the  generator  or 
the  reclaimer  retains  ownership  of  the 
material  at  all  times  and  provided 
specific  recordkeeping  requirements  are 
hUfiUed. 

2.  Proposed  Amendments  to  Subpart 
B — The  Manifest — a.  Proposed  Manifest 
Exemption  for  Certain  100-1000  kg/mo 
Genepators.  EPA  is  today  proposing  to 
exempt  certain  100-1000  kg/mo 
generators  from  all  of  the  Part  262. 
Subpart  B  manifest  requirements  under 
the  following  conditions: 

1.  The  generators  must  have  a  written 
reclamation  agreement  with  a  recycling 
facility  to  collect  and  reclaim  a  specified 
waste  and  to  deliver  regenerated 
material  back  to  the  generator  at  a 
specified  frequency; 

2.  The  vehicle  used  to  transport  the 
waste  to  the  recycling  facility  and  to 
deliver  regenerated  material  back  to  the 
generator  must  be  owned  and  operated 
by  the  reclaimer  of  the  waste; 

3.  Either  the  generator  or  the  reclaimer 
must  retain  title  to  the  material  at  all 
times;  and 

4.  The  generator  and  transporter/ 
reclaimer  must  comply  with  specific 
recordkeeping  requirements. 

It  is  the  Agency's  belief  that  wastes 
transported  and  reclaimed  according  to 
the  above  requirements  satisfy  the 


intent  of  the  "single  copy"  manifest  as 
described  in  today's  proposal  As 
mentioned  earlier.  Congress  intended 
the  manifest  system  proposed  for 
generators  of  lOO-lOOO  kg/mo  of 
hazardous  waste  primarily  as  a 
notification  to  subsequent  handlers  that 
the  waste  is  hazardous.  To  the  extent 
that  all  subsequent  handlers  of  the 
waste  are  owned  and  operated  by  a 
single  company  and  this  company  either 
owns  the  material  or  has  been  made 
aware  of  its  nature  through  a 
contractual  agreement,  no  additional 
notification  appears  necessary. 
Furthermore,  such  materials  will 
continue  to  be  subject  to  DOT  shipping 
paper  requirements  which  would 
provide  necessary  information  to 
emergency  personnel  should  the  need 
arise. 

In  addition,  because  ownership  of  the 
material  does  not  change  hands, 
reclamation  agreements  organized  in  the 
above  fashion  satisfy  the  Agency's 
concern  that  materials  will  be  tracked 
properly  and  safely  fit>m  the  generator 
to  the  reclaimer  since  the  owner  of  the 
material  has  a  vested  interest  in 
ensuring  that  the  material  is  managed 
properly.  The  existence  of  a  contractual 
agreement  also  serves  as  a  strong 
incentive  for  safe  management  because 
nonconforming  shipments  would 
constitute  a  breach  of  contract 

EPA  has  concluded  that  this  type  of 
recycling  operation  is  environmentally 
desirable  (this  type  of  arrangement  was 
complimented  during  the  House  of 
Representatives  debate  on  HJL  6307  for 
providing  environmental  safeguards;  128 
Cong.  Rec.  H.  6740,  daily  ed.  September 
8, 1982)  and  the  use  of  the  manifest  as  a 
notification  device  would  impose 
additional  requirements  on  this  segment 
of  the  regulated  commimity  without  any 
corresponding  benefits. 

EPA  is,  therefore,  proposing  to  amend 
§  262.20  by  adding  a  new  paragraph  (e) 
to  exempt  from  the  manifest 
requirements  of  Part  282,  Subpart  B 
wastes  produced  by  100-1000  kg/mo 
generators  if  the  generator  meets  the 
previous  criteria,  provided  that 

1.  A  copy  of  the  reclamation 
agreement  is  kept  in  the  files  of  both  the 
reclaimer  and  the  generator 

2.  The  reclaimer/ transporter  records 
(for  example,  on  a  log  or  shipping 
document)  the  following  information 
(which  would  be  required  of 
transporters  in  a  proposed  amendment 
to  S  263.20): 

•  The  name,  address  and  EPA 
identification  number  of  the  generator 

•  The  quantity  of  waste  accepted: 

•  All  DOT  required  shipping 
information; 
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*  The  date  the  waste  is  accepted. 

3.  The  above  record  accompanies  the 
waste  as  it  is  shipped  from  generator  to 
recycling  facility,  and 

4.  The  reclaimer/transporter  keeps 
these  records  for  at  least  three  years. 

EPA  requests  comment  on  this 
proposed  exemption  &om  the  manifest 
requirements.  In  addition,  the  Agency  is 
interested  in  comments  concerning  other 
situations  in  which  the  "notice"  function 
of  the  single  copy  manifest  may  be 
unnecessary  or  where  a  simpliHed 
manifest  form  may  be  more  appropriate. 

b.  Proposed  Amendment  to  §  262.20— 
Genera/  Requirements.  Section  262.20(a) 
requires  a  generator  to  prepare  a 
manifest  (EPA  form  8700-22)  according 
to  the  instructions  included  in  the 
Appendix  to  40  CFR  Part  262  before 
transporting,  or  offering  for 
transportation,  hazardous  waste.  EPA  is 
today  proposing  to  amend  S  262.20  to 
eliminate  the  manifest  document 
number  from  the  required  manifest 
information  for  100-1000  kg/mo 
generators.  Since  the  manifest  document 
number  is  intended  to  allow  the  multiple 
copies  of  a  single  manifest  to  be 
compared  for  tracking  and 
recordkeeping  purposes,  it  will  not  serve 
any  specific  purpose  under  the  manifest 
system  being  proposed  today  for 
generators  of  100-1000  kg/mo. 

Under  today's  rulemaking  100-1000 
kg/mo  generators  would  be  required  to 
comply  with  all  other  manifest 
information  requirements.  Many  of  these 
requirements  are  already  required  for 
these  generators  under  the  manifest 
system  now  required  by  the  statute,  as 
well  as  by  DOT  requirements,  with  the 
exception  of  complete  identification  of 
the  generator,  transporter  and  facility, 
including  EPA  identification  numbers. 
(See  Part  I,  Section  IV.C.l.)  EPA  is  today 
requiring  100-1000  kg/mo  generators  to 
use  EPA  identification  numbers  on  the 
manifest  form  since  such  numbers  will 
serve  to  demonstrate  that  these 
generators  have:  (1)  Complied  with  the 
requirement  to  obtain  an  EPA 
identification  number  and  to  offer  their 
wastes  only  to  transporters  and 
facilities  that  have  also  received  an  EPA 
identification  number  (§  262.12);  and,  (2) 
have  complied  with  the  requirement  to 
ship  their  waste  only  to  facilities 
authorized  to  manage  that  waste 
(§  262.20). 

The  generator  must  designate  at  least 
one  facility  permitted  to  handle  his 
waste  and  may  designate  an  alternate 
facility  if  an  emergency  prevents  the 
transporter  from  delivering  the  waste  to 
the  originally  designated  facility 
(§  262.20  (b)  &  (c)).  if  the  transporter  is 
unable  to  deliver  the  waste  to  either  the 
designated  facility  or  the  alternate 


facility,  the  generator  must  either 
specify  another  facility  or  instruct  the 
transporter  to  return  the  waste  to  the 
generator  (S  282.20(d]). 

As  discussed  in  the  background 
section  of  today's  proposal.  Congress 
specified  in  he  HSWA  that,  at  a 
minimum,  EPA  must  require  that  all 
wastes  from  100-1000  kg/mo  generators 
be  managed  at  a  Subtitle  C  hazardous 
waste  facility  with  interim  status  or  a 
permit  under  Section  3005  of  RCRA. 
Under  the  existing  regulatory  scheme, 
generators  that  do  not  manage  their 
wastes  on-site  are  required,  by  virtue  of 
the  general  requirements  for  use  of  the 
manifest^  to  send  their  wastes  only  to 
Subtitle  C  facilities  authorized  to  handle 
their  wastes  (§  282.20(b)).  By  subjecting 
generators  of  100-1000  kg/mo  to  Part  262 
and  removing  them  from  the  small 
quantity  generator  exclusion  contained 
in  §  261.5,  these  generators  would,  as  a 
result  of  today's  proposal,  become 
subject  to  the  requirement  to  send  their 
wastes  only  to  a  facility  authorized  to 
manage  that  waste.  Thus,  the  general 
requirements  for  use  of  the  manifest 
embody  the  statutory  requirement  that 
wastes  fi-om  small  quantity  generators 
producing  more  than  100  kg  but  less 
than  1000  kg  in  a  calendar  month 
manage  their  wastes  at  Subtitle  C 
facilities. 

c  Acquisition  of  Manifests — §262^1. 
This  section  describes  the  hierarchy  for 
obtaining  copies  of  the  manifest  form 
which  ciurently  applies  to  hazardous 
waste  generators.  LP  the  State  to  which 
the  shipment  of  waste  is  destined 
supplies  a  copy  of  the  manifest  and 
requires  its  use,  the  generator  must  use 
that  manifest  form.  If  the  consignment 
State  does  not  supply  the  manifest,  but 
the  State  in  which  the  generator  is 
located  supplies  the  manifest  and 
requires  its  use,  then  the  generator  must 
use  that  State's  manifest.  If  neither  the 
generating  State  nor  the  destination 
State  supplies  the  manifest,  the 
generator  may  obtain  and  use  a 
manifest  from  any  source  [e.g.,  a 
transporter  or  facility). 

In  developing  its  hazardous  waste 
program,  EPA  gave  great  weight  to 
RCRA's  emphasis  on  the  role  of  the 
States  in  implementing  the  hazardous 
waste  program.  Both  Sections  3006  and 
3009  recognize  the  right  of  the  States  to 
impose  requirements  more  stringent 
than  the  Federal  requirements.  EPA 
believes,  therefore,  that  it  is  appropriate 
to  consider  the  States'  interest  In 
designing  their  own  unique  procedures 
beyond  the  Federal  requirements  when 
establishing  regulations.  As  a  result,  the 
Agency  sees  no  reason  to  alter  the 
hierarchy  for  obtaining  the  appropriate 
form  since  some  existing  State 


requirements  mandating  use  of  the 
manifest  by  their  small  quantity 
generators  may  be  more  stringent  than 
EPA's  proposed  requirements  and  will, 
therefore,  apply  in  those  States. 

d.  Proposed  Amendment  to  §  262.22— 
Number  of  Copies.  This  section  states 
that  the  manifest  consists  of  at  least  the 
number  of  copies  which  will  provide  the 
generator,  each  transporter,  and  the 
owner  and  operator  of  the  designated 
facility  with  one  copy  each  for  their 
records  and  another  copy  to  be  returned 
to  the  generator. 

Today's  proposal  would  exempt  100- 
1000  kg/mo  generators  from  the 
requirement  to  use  a  multiple  copy 
manifest.  '*  However,  the  designated 
facility  would  be  required  to  retain  in  its 
files  the  single  copy  manifest.  (See 
proposed  amendments  to  §  264.71  and 
S  265.71— Use  of  Manifest.) 

The  purpose  of  this  proposed 
amendment  is  to  relieve  100-1(XX)  kg/mo 
generators  of  the  additional  paperwork 
of  having  to  prepare  and  manage 
multiple  copies  of  the  manifest  form. 
The  Agency  requests  public  comment  on 
the  degree  of  administrative  relief  that 
would  be  achieved  by  this  amendment 
and  the  potential  impacts  of  the  "single 
copy"  manifest  on  existing  hazardous 
waste  management  practices  and  State 
hazardous  waste  programs. 

e.  Proposed  Amendments  to  §262.23 — 
Use  of  the  Manifest.  The  requirements 
for  use  of  the  manifest  are  being 
substantially  revised  under  today's 
proposal  for  generators  of  100-1000  kg/ 
mo.  The  existing  system  requires  that 
the  generator  sign  the  certification, 
obtain  the  written  signature  of  the 
transporter,  retain  one  copy  of  the 
manifest  and  give  the  remaining  copies 
to  the  transporter.  Special  requirements 
apply  when  the  waste  is  being  shipped 
either  by  rail  or  water  transport. 

Since  the  Agency  is  proposing  to 
require  the  use  of  only  a  single  copy 
manifest  for  100-1000  kg/ mo  generators, 
this  section  will  be  amended  to  only 
require  that  these  generators  1.  sign  the 
manifest  (9  262.23(a)(1):  2.  obtain  the 
signature  of  the  transporter 
(§  262.23|aM2);  and  3.  ensure  that  it 
accompanies  the  waste  shipment  when 
it  leaves  the  establishment  (S  262.23(b)). 
The  Agency  is  proposing  to  modify 
§  262.23(a)(3)  to  exempt  100-1000  kg/mo 
generators  from  the  requirement  to 
retain  a  copy  of  the  manifest  in  their 
files. 

Because  the  Agency  does  not  believe 
that  100-1000  kg/mo  generators  utilize 
transportation  by  rail  or  water,  the 


"Of  courM,  a  Stale  may  benore  stringent  and 
require  multiple  copiei  of  the  manifest 
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Agency  is  not  proposing  to  amend  the 
special  requirements  for  rail  and  water 
shipments  contained  in  SS  262.23  (c)  and 
(d). 

D.  Part  262.  Subpart  C— Pre-Transport 
Requirements 

This  section  of  40  CFR  Part  262 
(§5  262.30  thru  262.34)  includes 
requirements  applicable  to  generators 
prior  to  shipment  of  waste  off-site  for 
treatment,  storage,  or  disposal.  The 
requirements  for  packaging  (§  262.30), 
labeling  (5  262.31),  marking  (§  262.32). 
and  placarding  (§  262.33)  incorporate  by 
reference  DOT  requirements  (contained 
in  49  CFR  Parts  172, 173. 176.  and  178) 
under  the  Hazardous  Materials 
Transportation  Act  (HMTA)  which  must 
be  followed  by  all  generators  when 
shipping  hazardous  wastes  from  the 
point  of  generation.  Congress 
specifically  stated  in  the  HSWA  that 
DOT  requirements  were  not  affected  by 
the  amendments  and,  as  a  result,  EPA  is 
not  generally  proposing  to  amend  these 
.  requirements.  For  the  reasons  previously 
discussed,  EPA  is  proposing  an 
amendment  to  §  262.32  conforming  to 
the  proposed  S  262.20  amendment  which 
would  relieve  lOQ-1000  kg/mo 
generators  from  the  obligation  to  mark 
each  container  with  the  Manifest 
Document  Number. 

Section  262.34  contains  the 
requirements  for  generators  that 
accumulate  waste  on-site  prior  to 
shipment  off-site.  Under  §  262.34(a)  a 
generator  may  accumulate  hazardous 
waste  on-site  in  tanks  or  containers"  in 
any  quantity  for  up  to  90  days  without 
the  need  to  have  interim  status  or  obtain 
a  storage  permit  under  RCRA  (or  comply 
with  Part  264  or  265)  provided  the 
generator  complies  with  the  limited 
requirements  of  S  262.34.  These 
requirements  specify  that:  (i)  The  date 
upon  which  the  period  of  accumulation 
begins  is  clearly  marked  on  the  tank  or 
container;  (ii)  the  tank  or  container  is 
labeled  with  the  words  "Hazardous 
Waste";  (iii)  the  generator  complies  with 
Subparts  C  and  D  of  40  CFR  Part  265 
(Preparedness  and  Prevention  and 
Contingency  Plan  and  Emergency 
Procedures,  respectively);  and  (iv)  the 
generator  complies  with  Subpart  I  of  40 
CFR  Part  265  if  the  waste  is  placed  in 
containers  or  with  Subpart  J  of  40  CFR 
Part  265  if  the  waste  is  placed  in  tanks. 


"A  generator  who  accumulates  waste  in  surface 
impoundinents  or  waste  piles  must  comply  with  the 
full  set  of  facility  standards  under  Parts  264  and  265 
rather  than  the  limited  requirements  of  {  282.34. 
Surface  impoundments  and  waste  piles,  because 
they  are  unenclosed,  tend  to  pose  greater  risks  to 
the  surrounding  enviromnent  and  are.  therefore, 
subject  to  more  rigorous  operating  and  closure 
requirements. 


and  he  complies  with  the  personnel 
training  requirements  of  S  265.16.'* 

Section  3001(d)(6)  directs  EPA  in 
developing  its  regulations  for  100-1000 
kg/mo  generators,  to  allow  them  to  store 
hazardous  waste  on-site  without  the 
need  for  interim  status  or  a  RCRA 
permit  for  up  to  180  days.  In  addition. 
EPA  is  directed  to  allow  these 
generators  to  store  up  to  6000  kg  of 
hazardous  waste  for  a  period  of  270 
days  without  the  need  for  interim  status 
or  a  permit  if  the  generator  must  ship  or 
haul  his  waste  greater  than  200  miles. 
EPA  is  today  proposing  to  amend 
§  262.34  to  allow  for  such  on-site 
accumulation  in  tanks  and  containers  by 
100-1000  kg/mo  generators  for  up  to  180 
days  (or  270  days  for  long-distance 
transport]  without  the  need  to  obtain 
interim  status  or  a  RCRA  permit,  in 
accordance  with  section  3001(d)(6)  of 
the  HSWA,  provided  they  comply  with 
the  requirements  of  §  262.34. 

Although  the  statutory  language  does 
not  speciHcally  limit  accumulation  that 
is  exempt  from  permitting  requirements 
to  tanks  and  containers  for  these  lOO- 
1000  kg/mo  generators,  the  legislative 
history  accompanying  the  HSWA 
indicates  that  Congress  intended  this 
provision  as  an  extension  of  the  existing 
90-day  accumulator  exemption  currently 
applicable  to  large  quantity  generators. 
The  legislative  history  states: 
.  .  .  The  bill  explicitly  modifies  the 
administrative  and  managerial  requirements 
for  those  generators  prior  to  the  actual 
disposal  or  treatment  of  the  wastes.  .  .  .  For 
example,  the  maximum  storage  period  for 
smaller  generators  is  extended  to  180  days 
from  90.  This  means  that  smaller  generators 
would  only  be  required  to  dispose  of  their 
waste  twice  a  year,  but  that  it  be  done 
properly.  221  Cong.  Rec.  H.  6761,  September 
8,1982. 

Since  Congress  based  this  provision 
on  the  existing  exemption  for  90  day 
accumulators  contained  in  S  262.34  in 
order  to  allow  smaller  generators  to 
accumulate  more  economical  shipments 
of  hazardous  waste,  EPA  is  not 
proposing  to  modify  the  existing 
limitation  of  this  exemption  to  storage  in 
tanks  and  containers. 

EPA  is  proposing  to  modify  certain  of 
the  requirements  for  such  on-site 
accumulation  by  100-1000  kg/mo 
generators  in  order  to  simplify  the 
requirements  for  contingency  plans  and 
emergency  procedures,  and  personnel 
training  (contained  in  Part  265,  Subpart 
D,  and  S  265.16).  These  proposed 


"The  provisions  of  the  recently  published 
"satellite  accumulation  rule"  will  apply  to  those 
100-1000  kg/ mo  generators  which  accumulate 
hazardous  waste  at  more  than  one  location  at  the 
site  of  generation  (see  49  FR  49568,  December  20. 
1984). 


amendments  to  S  262.34  will  be 
contained  in  new  paragraphs  (d),  (e). 
and  (f)  specifying  the  particular 
requirements  applicalile  to  on-site 
accumulation  by  generators  of  100-1000 
kg/mo.  No  modifications  are  being 
proposed  to  the  standards  for  storage  in 
containers  and  tanks  (Part  265,  Subparts 
1  and  I)  or  to  the  requirements  for 
preparedness  and  prevention  contained 
in  Subpart  C  of  Part  265.  EPA  believes 
these  standards  to  be  appropriate  and 
necessary  and  not  unduly  burdensome. 
As  discussed  in  Part  I.  Section  VI  of 
today's  preamble,  EPA  has  not  fully 
evaluated  the  appropriateness  or  the 
burden  of  applying  the  proposed 
secondary  containment  requirement  to 
these  generators. 

1.  Time  and  Quantity  Limitations.  As 
noted  above.  Congress  specifically 
established  time  limits  for  accumulation 
of  waste  on-site  by  100-1000  kg/ mo 
generators  of  180  days  if  the  waste  is  to 
be  transported  less  than  200  miles  and 
270  days  if  the  waste  is  to  be 
transported  greater  than  200  miles. 
While  no  specific  quantity  cutoff  was 
established  for  180  day  accumulation  in 
the  legislation,  a  de  facto  limitation  of 
6000  kg  exists.  (This  is  due  to  the  fact 
that  a  100-1000  kg/mo  generator  could 
produce  no  more  than  6000  kg  in  a  180 
day  period  without  exceeding  1000  kg/ 
mo  at  least  once  during  that  period,  and 
thus  become  fully  regulated  under  Part 
262  instead  of  under  the  modified 
standards  being  proposed  today  for  100- 
1000  kg/mo  generators.) 

With  respect  to  storage  for  270  days  in 
cases  where  the  generator  must  ship  his 
waste  greater  than  200  miles,  EPA 
considered  establishing  specific  criteria 
that  would  have  to  he  met  in  order  for  a 
generator  to  store  waste  for  greater  than 
180  days.  Such  criteria  would  have 
required  a  generator  to  demonstrate  that 
there  was  no  facility  that  would  accept 
his  waste  within  200  miles.  However. 
the  Agency  is  concerned  that  there  are  a 
number  of  situations  in  which  shipment 
to  a  facility  greater  than  200  miles  from 
the  generation  site  may  be  preferable. 
even  though  a  facility  permitted  to 
accept  the  waste  is  located  less  than  200 
miles  from  the  generator.  For  example, 
the  Agency  can  foresee  situations  where 
the  closest  disposal  facility  is  located 
within  200  miles,  while  a  recycling 
facility  which  can  recycle  the  waste  is 
located  just  beyond  the  200  mile  limit 
Urdess  substantial  flexibility  were  built 
into  the  rule,  the  generator  would  be 
forced  to  employ  the  less  desirable,  and 
perhaps  more  cosUy.  alternative  (/.e . 
disposal).  Other  factors,  such  as 
availabiUty  of  transportation  and 
disposal  charges  by  commercial 
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facilities  could  also  influence  which 
facility  would  be  most  appropriate. 

EPA  has  decided  not  to  propose 
specific  criteria  for  allowing  storage  on- 
site  for  up  to  270  days  for  two  reasons. 
First,  the  maximum  quantity  that  would 
be  accumulated  is  no  different  whether 
it  is  on-site  for  180  days  or  270  days  [i.e.. 
6000  kg)  and  thus,  the  Agency  sees  no 
difference  in  risk  to  human  health  or  the 
environment.  Second.  EPA  believes  that 
in  most  cases,  market  forces  will  dictate 
that  100-1000  kg/mo  generators  send 
their  wastes  to  the  closest  facility  and 
that  those  shipping  their  waste  greater 
than  200  miles  will  have  good  reason  to 
do  so.  In  addition,  as  discussed  below, 
on-site  storage  by  these  generators  will 
be  subject  to  certain  9  262.34 
requirements  which  minimize  the 
possibility  of  releases  to  the 
environment.  Accordingly,  the  Agency  is 
not  proposing  any  specific  requirements 
for  100-1000  kg/mo  generators  to 
demonstrate  that  the  closest  facility  is 
further  than  200  miles  if  they  choose  to 
accumulate  waste  on-site  for  up  to  270 
days.  The  Agency  is  requesting  public 
comment  on  the  issue  of  whether 
additional  requirements  should  apply  to 
such  generators  storing  for  greater  than 
180  days,  but  less  than  270  days. 

Finally,  today's  proposal  would  apply 
the  existing  provisions  of  $  262.34(b) 
requiring  compliance  with  Parts  264,  265, 
and  270  to  100-1000  kg/mo  generators 
that  exceed  the  time  limitations  in 
proposed  9  262.34(d)  and  (e).  These 
requirements,  as  they  would  apply  to 
lOO-lOOO  kg/mo  generators,  are 
contained  in  proposed  §  282.34(f).  Also 
included  in  9  262.34(f)  is  a  provision 
currently  applicable  to  90  day 
accumulators  which  provides  for  a  30 
day  extension  of  the  allowed  storage 
period  at  the  discretion  of  the  Regional 
Administrator  where  he  determines  that 
such  an  extension  is  approprate  due  to 
temporary,  unforeseen,  and 
uncontrollable  circumstances.  EPA 
believes  that  the  inclusion  of  this 
provision  for  a  30  day  extension  of  the 
180  day  or  270  day  storage  limitation  for 
100-1000  kg/mo  generators  is  both 
necessary  and  appropriate  to  account 
for  similar  unforeseen  circumstances. 

2.  Standards  for  On-site 
Accumulation—^  262.34.  While 
Congress  specifically  required  that  EPA 
allow  100-1000  kg/mo  generators  to 
store  waste  on-site  for  180  (or  270)  days, 
no  reference  was  made  in  the  legislation 
regarding  what  standards,  if  any,  should 
be  applied  to  that  waste  while  it  is  being 
accumulated.  (Small  quantity  generators 
are  currently  allowed  to  store  their 
waste  on-site  indefinitely,  provided  they 
do  not  exceed  1000  kg.  If  at  any  time  the 


1000  kg  accumulation  limit  is  exceeded, 
a  small  quantity  generator  immediately 
becomes  subject  to  the  accumulation 
time  requirements  and  standards  (40 
CFR  262.34)  applicable  to  generators  of 
greater  than  1000  kg/mo.)  However, 
Congress  directed  EPA  to  promulgate 
standards  necessary  to  ensure 
protection  of  human  health  and  the 
environment  from  wastes  from 
generators  of  100-1000  kg/mo  and  to 
consider  the  impacts  on  small 
businesses  in  establishing  those 
standards.  In  addition,  the  legislative 
history  accompanying  the  HSWA  states: 

In  providing  for  on-site  storage  for  up  to 
180  days,  EPA  may  prescribe  design  or 
operating  standards  as  necessary  to  protect 
human  health  and  the  environment.  (House 
Report  at  26) 

Under  the  proposed  redefinition  of  a 
small  quantity  generator  (Section  LA  of 
this  Part  of  the  preamble),  these  100- 
1000  kg/mo  generators  would  be  subject 
to  all  of  Part  262.  including  the 
standards  contained  in  9  262.34.  Because 
of  the  increased  quantities  of  hazardous 
waste  which  100-1000  kg/mo  generators 
may  store  on-site  [i.e.,  up  to  6000  kg), 
EPA  believes  that  the  regulation  of  such 
on-site  accumulation  by  these 
generators  is  necessary  to  protect  public 
health  and  the  environment  from 
potential  leaks  or  spills.  However, 
because  of  the  6000  kg  accumulation 
"cap"  on  these  generators  and  the  fact 
that  they  are  generally  smaller 
businesses  with  lesser  administrative 
and  financial  capability,  EPA  is 
proposing  certain  modifications  to  the 
existing  storage  standards  with  respect 
to  the  contingency  planning  and 
emergency  procedure  requirements  of 
Subpart  D  of  Part  265  and  the  personnel 
training  requirements  in  9  265.16.  The 
9  262.34  standards  which  the  Agency  is 
proposing  to  apply  to  100-1000  kg/mo 
generators  that  store  hazardous  waste 
on-site  for  up  to  180  (or  270  days)  are 
discussed  below. 

a.  Standards  for  Storage  in 
Containers — Part  265.  Subpart  I.  Section 
262.34  requires  that  in  order  to 
accumulate  hazardous  waste  on-site 
without  a  permit,  the  generator  must 
meet  certain  requirements.  If  the  waste 
is  stored  in  containers,  the  generator 
must  comply  with  Subpart  I  of  Part  265 
(99  265.170  thru  265.177)  which  contains 
the  following  general  requirements 
applicable  to  the  management  of 
hazardous  waste  storage  containers: 

•  They  must  be  kept  in  good  condition 
and  any  leaking  containers  replaced 

(9  265.171); 

•  The  containers  must  be  compatible 
with  the  hazardous  waste  stored  in  them 
(9  265.172): 


•  Containers  holding  hazardous 
waste  must  always  be  closed  during 
storage  (except  when  necessary  to  add 
or  remove  wastes)  and  must  not  be 
handled  in  a  way  that  would  cause  them 
to  rupture  or  leak  (9  265.173); 

•  Containers  must  be  inspected  at 
least  weekly  to  check  for  leaks  and  any 
signs  of  corrosion  (9  265.174); 

•  Containers  holding  ignitable  or 
reactive  wastes  must  be  placed  at  least 
50  feet  from  the  facihty's  property  line 
(9  265.176); "and 

•  Incompatible  wastes  must  not  be 
placed  in  the  same  container  so  as  to 
cause  fires,  leaks,  or  other  discharge  of 
hazardous  waste  or  hazardous  waste 
constituents  (99265.177  and  265.17(b)). 

In  addition.  9  262.34(a)(2)  requires  that 
the  date  upon  which  each  period  of 
storage  begins  is  clearly  marked  on  each 
container  and  9  282.34(a)(3)  requires 
that  each  container  be  marked  with  the 
words  "Hazardous  Waste". 

Since  these  requirements  and  the 
requirements  of  Subpart  I  embody 
common  sense  "good  housekeeping" 
requirements  which  are  necessary  to 
avoid  releases  into  the  environment, 
EPA  has  concluded  that  no  modification 
to  these  standards  should  be  proposed 
for  100-1000  kg/mo  generators. 
Consequently,  the  requirements  of 
Subpart  I  of  Part  265  will  be 
incorporated  by  reference  into  proposed 
9  262.34(c). 

b.  Standards  for  On-site 
Accumulation  in  Tanks — Part  265. 
Subpart  J.  As  in  Subpart  I,  this  subpart 
contains  general  standards  that  must  be 
followed  by  generators  storing 
hazardous  waste  in  tanks  under 
9  262.34: 

•  Wastes  must  not  be  placed  in  tanlis 
if  they  could  cause  ruptures,  leaks, 
corrosion,  or  otherwise  cause  the  tank  to 
fail  (9  265.192(b)); 

•  Uncovered  tanks  must  be  operated 
with  at  least  60  centimeters  (2  feet)  of 
freeboard  or  a  secondary  containment 
dike  or  trench  to  prevent  overfilling 
spillage  (9  265.192(c)); 

•  Where  waste  is  continuously  fed 
into  a  tank,  the  tank  must  be  equipped 
with  a  waste  feed  outoff  or  bypass 
system  to  stop  the  inflow  to  the  tank 
(9  265.192(d)). 

•  At  least  once  each  operating  day,  a 
generator  must  inspect,  where  present, 
discharge  control  equipment  [e.g.,  waste 
feed  cut-off  systems  and  drainage 
systems),  data  gathered  from  monitoring 


"On  June  5, 1984.  CTA  proposed  to  use  Ihe 
National  Fire  ProtectloB  Association  (NFPA)  code 
as  a  more  flexible  "buffer  zone"  requirement.  (See 
49  KR  43290.)  We  are  considering  comments 
received  and,  if  adopted,  this  more  flexible 
requirement  would  be  applied. 
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equipment  (e.^.,  pressure  and 
temperature  gauges),  and  the  level  of 
waste  in  the  tank  to  assure  compliance 
with  the  above  freeboard  requirements 
(§  265.194  {a){l),  (a)(2).  and  (a)(3)). 

•  At  least  weekly,  a  generator  must 
further  inspect  the  construction 
materials  of  the  tank  and  the  area 
immediately  surrounding  the  tank  to 
detect  corrosion  or  obvious  signs  of 
leakage  (§  265.194  (a)(4)  &  (a)(5)). 

•  Special  requirements  apply  to 
ignitable  or  reactive  waste,  and 
incompatible  waste  that  are  more  or  less 
analogous  to  those  in  Subpart  I.  (The 
major  difference  is  in  the  requirements 
for  ignitable  or  reactive  waste  which, 
when  stored  in  a  covered  tank,  must  be 
in  compliance  with  buffer  zone 
requirements  contained  in  Tables  2-1 
through  2-6  of  the  National  Fire 
Protection  Association's  "Flammable 
and  Combustible  Liquids  Code  ".  These 
requirements  are  based  on  the 
hazardous  characteristics  of  all 
combustible  and  flammable  liquids  and, 
as  such,  are  applicable  to  any  type  and 
size  of  tank.) 

The  req'urements  of  Subpart  J  are 
meant  not  only  to  protect  human  health 
and  the  environment,  but  are  in  the 
generator's  best  interest  in  reducing  the 
likriihood  of  damages  or  injuries  caused 
by  leaks  and  spills.  The  Agency  is  not 
proposing  to  modify  these  standards  for 
100-1000  kg/mo  generators.  The 
requirements  of  existing  Subpart  J  of 
Part  265  would,  therefore,  be 
incorporated  by  reference  in  proposed 
S  262.34(d). 

As  discussed  in  Part  I,  Section  VI,  of 
today's  preamble,  the  Agency  is 
developing  new  management  standards 
for  tank  storage  that  may  require 
secondary  containment  for 
accumulation  tanks.  These  additional 
tank  requirements,  if  fmalized,  could 
impose  substantial  additional  costs  on 
generators  of  100-1000  kg/mo  who 
accumulate  hazardous  waste  in  tanks,  if 
the  amended  Subpart )  requirements 
were  apphed  to  100-1000  kg/mo 
generators.  However,  as  previously 
discussed,  the  Agency  has  not  yet 
completed  its  evaluation  of  this  issue 
and  is  requesting  specific  public 
comment  on  the  appropriateness  of  the 
secondary  containment  requirement  for 
100-1000  kg/mo  generators. 
Accordingly,  the  Agency  is  today 
proposing  to  apply  only  those  Subpart } 
requirements  currently  required  under 
S  262.34. 

c.  Standards  for  Preparedness  and 
Prevention — Part  265,  Subpart  C.  Under 
S  262.34(a).  generators  who  accumulate 
hazardous  waste  on-site  must  comply 
with  the  requirements  of  Subpart  C  of 


Part  265  which  contains  requirements 
for  faciUty  preparedness  and  prevention. 

Section  265.31  requires  that  facilities 
be  maintained  and  operated  to  minimize 
the  poss\,bility  of  fire,  explosion,  or  any 
unplanned  release  of  hazardous  waste 
or  hazardous  waste  constituents  to  the 
environment. 

Section  265.32  specifies  that  facilities 
must  be  equipped  with  certain  kinds  of 
equipment  (i.e..  an  internal 
communications  or  alarm  system,  a 
telephone  or  other  device  capable  of 
summoning  emergency  assistance,  and 
appropriate  fire  control  equipment 
including  fue  extinguishers  and  water  at 
adequate  volume  and  pressure  to  supply 
fire  control  systems)  unless  none  of  the 
wastes  handled  at  the  facility  could 
require  a  particular  kind  of  equipment. 

Section  265.33  requires  that  this 
equipment  be  tested  and  maintained,  as 
necessary,  to  assure  its  proper 
functioning. 

Section  265.34  requires  that  all 
persons  involved  in  hazardous  waste 
handTmg  operations  have  immediate 
access  to  either  internal  or  external 
alarm  or  conununications  equipment, 
unless  such  a  device  is  not  required 
under  S  265.32. 

Section  265.35  requires  the  owner  or 
operator  of  the  facility  to  maintain 
sufHcient  aisle  space  to  allow  the 
unobstructed  movement  of  persoimel 
and  equipment  to  any  area  of  facility 
operation  in  an  emergency,  unless  aisle 
space  is  not  needed  for  ary  of  these 
purposes. 

Finally,  S  265.37  requires  the  owner  or 
operator  to  attempt  to  make  certain 
arrangements  widi  pohce.  fire 
departments.  State  emergency  response 
teams,  and  hospitals,  as  appropriate  for 
the  type  of  waste  handled  at  his  facility 
and  the  potential  need  for  the  services 
of  these  cn-ganizations.  Further,  if  State 
or  local  authorities  decline  to  enter  into 
such  arrangements,  the  owner  or 
operator  must  document  the  refusal. 

The  Agency  is  not  proposing  any 
amendments  to  Subpart  C  for  two 
reasons.  First,  the  requirements  all 
involve  common  sense  principles  for 
preparedness  and  prevention  which 
hazardous  waste  handlers  ban  and 
should  address  in  order  to  ensure  safe 
handling  of  hazardous  wastes.  Second. 
because  the  requirements  are  structxu-ed 
such  that  specific  equipment  and 
procedures  are  required  only  on  an  as 
needed  basis,  the  existing  regulation 
provides  flexibility  for  hazardous  waste 
generators  to  tailor  their  preparedness 
and  prevention  activities  to  the  specific 
kinds  of  wastes  handled  at  the  facility. 

The  Agency  considered  proposing  a 
set  of  more  specific  but  less  numerous 
requirements  for  lOO-lOOO  kg/mo 


generators  that  store  waste  on-site  in 
accordance  with  |  262.34  in  order  to 
alleviate  the  potential  uncertainty  which 
many  establishments  may  have  over 
which  preparedness  and  pre\'efition 
procedures  would  be  appropriate  for  the 
types  of  wastes  handlai  at  their  facility. 
The  Agency  is  interested  in  public 
comment  on  this  issue.  Specifically,  are 
the  existing  Subpart  C  requirements  the 
least  burdensome  while  being 
sufficiently  protective  of  human  health 
and  the  environment?  Would 
uncertainty  as  to  the  appropriate 
equipment  or  procedures  resuh  in  less 
protection  than  a  few  explicit 
requirements  [i.e.,  a  requirement  to 
request  an  inspection  by  the  fire 
department  and  requirements  to  have 
on-site  a  telephone  or  other 
communications  device,  spill  control 
materials,  and  an  appropriate  number 
and  type  of  fire  extii^uishers  to  be 
determined  by  the  fire  department)  e\-en 
though  these  requirements  may  be  more 
burdensome  than  necessary  for  some 
types  of  waste  or  generating 
establishments? 

d.  Standards  for  Contingency  Plans 
and  Emergency  Procedures — Part  265. 
Subpart  D,  and  Personnel  Training 
Requirements — §265.16.  Under 
§  262.34(a).  generators  who  accumulate 
wBste  on-site  must  comply  with  certain 
requirements  from  Part  265,  Subpart  D 
pertaining  to  contingency  plans  and 
emergency  procedures  and  personnel 
training  requirements  contained  in 
S  265.16. 

These  requirements  are  intended  to 
ensure  that  persoimel  are  adequately 
prepared  to  manage  hazardous  waste 
and  to  respond  to  any  emergencies  that 
are  likely  to  arise.  EPA  considered 
applying  these  same  requirements  to 
100-1000  kg/mo  generators  since,  for  the 
most  part  the  requirements  embody 
common  sense  principles  that  are 
necessary  and  appropriate  for  facilities 
managing  hazardous  waste.  However, 
we  are  concerned  that  in  some  cases 
these  requirements  may  l>e 
unnecessarily  burdensome  [e,g. 
requiring  formal  classroom  training  and 
written,  detailed  contingency  plans)  and 
costly  (about  $1000  pex  facility)  and  may 
have  uimecessahly  severe  impacts  oo 
many  small  businesses.  We  have 
concluded,  therefore  that  a  much 
simpler  set  of  requirements  for 
generators  of  100-1000  kg/mo  would  be 
adequately  protective  of  human  health 
and  the  environment  and  the  least 
burdensome  to  smaii  businesses. 

The  requirements  in  proposed  §  262.34 
(c)(3)  capture  the  essence  of  Subpart  D 
of  Part  285  and  1 265.16  but  they  are 
administratively  simplified  (^e.  tailored 
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to  smaller  businesses]  and  are  more 
specific  and  so  depend  less  on  the 
preparation  of  written  plans.  EPA  is 
proposing  and  seeking  public  comment 
on  the  following  requirements. 

•  At  all  times,  an  "emergency 
coordinator"  (E.C.).  i.e..  someone 
familiar  with  these  requirements,  must 
be  on-site  (or  on  call).  The  coordinator 
may  also  designate  someone  to  act  in 
his  place. 

•  The  generator  must  post  certain 
information  next  to  the  telephone, 
including:  the  name  and  telephone 
number  of  the  E.C.;  location  of  fire 
extinguishers  and  spill  control  material; 
and  the  phone  number  of  the  fire 
department; 

•  The  generator  must  ensure  that  all 
employees  are  thoroughly  famihar  with 
proper  waste  handling  and  emergency 
procedures; 

•  The  generator  (or  the  E.C.)  would 
have  to  respond  to  any  emergencies  that 
arise.  In  the  case  where  an  emergency 
was  serious  enough  to  warrant  a  visit  by 
the  fire  department  or  when  the 
generator  (or  E.C.]  has  knowledge  of  a 
spill  of  hazardous  waste  that  could 
reach  surface  water  or  otherwise 
threaten  human  health  or  the 
environment,  the  generator  would  have 
to  notify  the  National  Response  Center 
and  file  a  report  with  the  EPA  Regional 
Administrator  as  provided  by  proposed 
§  262.34(c)(3)(E). 

EPA  believes  these  requirements  are 
adequate  to  protect  public  health  and 
the  environment  from  fires,  leaks,  spills, 
or  other  releases  from  generators  of 
100-1000  kg/mo  who  are  accumulating 
waste  on-site  prior  to  shipment  off-site. 
Comments  are  requested  on  the 
proposal  and  alternative  means  of 
ensuring  proper  contingency  planning, 
emergency  response,  and  personnel 
training. 

E.  Proposed  Amendments  to  Part  262, 
Subpart  D — Recordkeeping  and 
Reporting 

Subpart  D  of  Part  262  contains 
recordkeeping  and  reporting 
requirements  applicable  to  generators  of 
hazardous  waste.  In  Section  II.C.  of  this 
part  of  today's  preamble.  EPA  proposed 
modifications  to  the  manifest  system 
that  would  be  applicable  to  generators 
of  100-1000  kg/mo  in  order  to  relieve 
them  of  some  of  the  administrative 
burden  associated  with  hazardous 
waste  management  because  of  the  small 
business  nature  of  many  of  these 
generators  and  the  lesser  quantities  of 
waste  involved.  EPA  is  today  proposing 
to  eliminate  for  100-1000  kg/mo 
generators  the  recordkeeping 
requirements  pertaining  to  the  manifest 
(S  262.40(a})  as  well  as  the  biennial  and 


exception  reporting  requirements 
contained  in  this  Subpart  (§S  262.40(b). 
282.41.  and  262.42).  However,  the 
Agency  is  not  proposing  to  eliminate  or 
modify  the  requirements  of  §  262.40  (c) 
and  (d)  and  S  262.43. 

EPA's  rationale  for  proposing  to 
exempt  generators  of  100-1000  kg/mo 
fi^m  most  of  the  recordkeeping  and 
reporting  requirements  contained  in  Part 
262  is  consistent  with  the  Agency's 
rationale  for  reducing  the  manifest 
requirements.  Under  today's  proposed 
rulemaking,  a  significant  legal  obligation 
will  be  imposed  on  these  generators  to 
notify  EPA  of  their  hazardous  waste 
activity,  to  accumulate  waste  in 
accordarce  with  the  storage 
requirements  discussed  in  the  previous 
section,  to  manifest  their  waste  when 
shipping  it  off-site,  and  to  ensure  that 
the  waste  is  managed  at  approved 
Subtitle  C  facilities.  The  absence  of 
recordkeeping  or  reporting  in  no  way 
relieves  these  generators  of  these 
significant  legal  obligations.  In  addition, 
EPA  still  requires  these  records  to  be 
kept  by  the  treatment,  storage,  or 
disposal  facility.  (See  Section  IV.  of  this 
Part  of  the  Preamble.)  Therefore, 
enforcement  of  the  regulations  may  still 
be  accomplished  through  inspection  of 
these  records. 

EPA  is  today  proposing  a  new  §  262.44 
to  specify  the  recordkeeping  and 
reporting  requirements  that  would  be 
applicable  to  100-1000  kg/mo 
generators.  The  specific  requirements 
which  EPA  is  proposing  to  retain  or 
eliminate  for  generators  of  100-1000 
kg/mo  are  discussed  below. 

1.  Recordkeeping— §  262.40.  Section 
262.40(a)  requires  die  generator  to  retain 
a  copy  of  each  manifest  for  a  period  of 
three  years.  Since  today's  proposal 
would  eliminate  the  requirement  that 
multiple  copies  of  the  manifest  be  used 
for  wastes  from  100-1000  kg/mo 
generators,  EPA  is  today  proposing  to 
eliminate  this  retention  requirement. 

Section  262.40(b)  requires  the 
generator  to  retain  a  copy  of  each 
Biennial  Report  and  Exception  Report 
for  three  years.  The  Agency  is  proposing 
to  eliminate  both  the  Biennial  Report 
and  Exception  Reports  for  100-1000 
kg/mo  generators.  (See  E.2.  and  E.3.  of 
this  Section,  below.)  Consequently,  EPA 
is  proposing  to  eliminate  the 
recordkeeping  requirements  for  these 
reports. 

Section  262.40(c)  requires  each 
generator  to  keep  records  of  any  test 
results,  waste  analyses,  or  other 
determinations  made  in  accordance 
witli  S  262.11  for  at  least  three  years. 
Since  the  Agency  believes  that  the 
waste  determination  provisions  of 
§  262.11  are  crucial  to  the  hazardous 


waste  program,  the  Agency  sees  no 
reason  to  eliminate  the  requirement  to 
keep  such  records  for  generators  of 
100-1000  kg/mo  and  is  not.  therefore, 
proposing  any  modification  to  this 
requirement. 

Section  262.40(d)  automatically 
extends  the  period  of  recordkeeping 
during  the  course  of  any  unresolved 
enforcement  action  or  at  the  request  of 
the  Administrator.  This  requirement 
would  be  retained  under  today's 
proposal  but  would  apply  only  to 
§  262.40(c)  reports. 

2.  Biennial  Report— §  262.41.  A 
generator  who  ships  his  hazardous 
waste  off-site  is  required  to  submit  a 
biennial  report  to  the  Regional 
Administrator  by  March  1  of  each  even 
numbered  year  covering  the  generator's 
activities  during  the  preceding  odd 
numbered  calendar  year. 

The  report  is  to  provide  information 
on  the  types  and  quantities  of  wastes 
generated  and  the  facility(s)  to  which 
the  waste  was  shipped  for  treatment, 
storage,  or  disposal.  The  report  is 
generally  compiled  from  the  manifests 
retained  by  generators  during  the 
reporting  year.  While  the  biennial  report 
was  originally  intended  to  serve 
primarily  as  a  summary  of  manifests 
from  both  generators  and  facilities  that 
could  be  used  as  an  enforcement  tool 
through  comparisons  between  generator 
and  faciUty  reports,  its  primary  function 
is  as  a  data  collection  device. 

Under  the  existing  system  of  State 
authorization,  EPA's  biennial  report 
requirement  applies  only  to  those  States 
that  have  not  received  interim 
authorization  to  operate  any  portion  of 
the  hazardous  waste  regulatory 
program.  Consequently.  EPA  receives 
reports  directly  from  handlers  located  in 
approximately  a  dozen  States.  The 
remaining  hazardous  waste  generators 
in  the  balance  of  the  States  report 
directly  to  the  State  agency  according  to 
a  reporting  system  established  by  that 
State. 

In  order  to  obtain  nationwide  data  on 
hazardous  waste  generation  and 
treatment,  storage,  and  disposal.  EPA 
.  requires  each  State  agency  to  submit  a 
Biennial  State  Program  Report  to  EPA 
summarizing  the  data  from  their  own 
reporting  system.  This  summary  data  is 
then  aggregated  to  provide  a  profile  of 
the  regulated  community  and  estimates 
of  the  quantities  of  waste  generated  and 
managed. 

EPA  is  today  proposing  to  exempt 
generators  of  100-1000  kg/mo  from  the 
requirement  to  complete  a  biennial 
report  for  several  reasons.  First,  the 
total  quantity  of  waste  generated  by 
these  small  quantity  generators  is 
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approximately  0.3  percent  of  all  of  the 
hazardous  waste  generated  nationally 
while  the  number  of  generators  who 
would  have  to  complete  the  biennial 
report  would  exceed  100,000.  In 
compiling  the  data  from  the  1983 
biennial  reports,  EPA  has  found  that  the 
extent  of  error  in  State  summary  reports 
exceeds  the  total  quantity  of  hazardous 
waste  represented  by  all  small  quantity 
generator  waste.  While  a  degree  of  error 
of  one-half  of  one  percent  is  not 
uncommon  or  unacceptable  for 
developing  estimates  of  waste 
generation  nationally,  the  value  of  the 
data  from  the  reports  of  100-1000  kg/mo 
generators  would  not  significantly  add 
to  the  accuracy  of  the  biennial  report 
data.  In  fact,  EPA  believes  that  the  value 
of  these  reports  would  be  far 
outweighed  by  the  burden  to  these 
generators  of  preparing  and  filing  such  a 
report. 

Second,  requiring  biennial  reprorts 
from  generators  of  100-1000  kg/mo  in 
the  unauthorized  States  alone  would  far 
outweigh  the  Agency's  administrative 
ability  to  make  use  of  the  reports. 

Third,  if  today's  proposal  concerning 
the  "single  copy"  manifest  and  the 
exemption  from  most  recordkeeping 
requirements  becomes  final,  these 
generators  would  not  be  required  to 
have  the  information  necessary  to 
complete  the  report  since  these 
generators  do  not  need  to  retain  a  copy 
of  the  manifest.  The  manifest  provides 
most  of  the  information  necessary  to 
complete  the  Biennial  Report. 

Finally,  information  concerning  the 
number  of  generators  and  the  quantities 
of  waste  generated  will  still  be  available 
from  the  biennial  reports  required  to  be 
filed  by  treatment,  storage,  and  disposal 
facilities.  These  facilities  should  file 
biennial  reports  because  such  facilities 
would  be  required  undet-  today's 
proposal  to  retain  the  single  copy  of  the 
manifest  accompanying  shipments  (or 
other  record  of  a  shipment)  from  100- 
1000  kg/nu>  generators. 

3.  Exception  Reporting--§  262,42.  EPA 
is  also  proposing  to  exempt  100-1000  kg/ 
mo  generators  from  the  requirement  to 
file  reports  in  cases  where  they  do  not 
receive  copies  of  the  manifest  signed  by 
the  designated  facility  since  a  copy  of 
the  manifest  signed  by  the  designated 
facility  would  not  be  required  to  be 
returned  to  the  generator  under  today's 
proposed  rule. 

4.  Additional  Reporting— §  262.43. 
This  section  reserves  the  right  of  the 
Administrator  to  require  additional 
reports  from  generators  as  he  deems 
necessary.  Since  the  Agency  may 
require  additional  mformation  about 
wastes  from  100-1000  kg/mo  generators 
at  some  future  time.  EPA  is  not 


proposing  an  exemption  from  this 
requirement  for  these  generators. 

F.  Request  for  Comments  on  Part  262 
Standards 

In  considering  amendments  to  Part 
262  for  generators  of  100-1000  kg/mo. 
the  Agency  initially  felt  that  a 
straightforward  lowering  of  the  small 
quantity  generator  exclusion  to  100  kg 
would  be  the  least  confusing  and  most 
protective  approach,  particularly  in  light 
of  the  statutory  deadline  to  propose  and 
promulgate  regulations  for  these 
generators  by  March  31, 1986. 

However,  in  light  of  Congressional 
and  Agency  concerns  about  the  impacts 
of  full  regulation  on  the  number  of  small 
businesses  that  would  be  affected,  EPA 
decided  to  propose  the  modifications  to 
Part  262  embodied  in  today's  proposal. 
These  amendments  would  eliminate 
some  of  the  administrative  burden  on 
these  newly  regulated  establishments 
while  retaining  the  legal  obligations 
necessary  to  ensure  protection  of  human 
health  and  the  environment. 

The  Agency  is  not  fully  convinced, 
however,  that  the  administrative  relief 
being  offered — while  warranted  based 
on  the  quantities  of  waste  involved  and 
the  small  business  nature  of  these  small 
generators — is  substantial  enough  to 
offset  the  potential  confusion  which  may 
result  among  the  newly  regulated 
community  as  to  the  reqmrements  which 
apply,  as  well  as  the  loss  of  the  tracking 
function  of  the  manifest  as  an 
enforcement  tool. 

Consequently,  EPA  is  requesting 
specific  public  comment  on  the 
approach  contained  in  toddy's  proposal 
for  regulating  100-1000  kg/mo 
generators  and  is  particularly  interested 
in  comments  from  both  the  public  and 
the  regulated  community  on  the 
following  issues: 

1.  To  what  extent  are  the  existing 
requirements  for  a  hazardous  waste 
generator  to  complete  a  multi-part 
manifest.,  retain  a  copy  of  his  records, 
and  nie  manifest  exception  and  biennial 
reports  particularly  burdensome  and 
unnecesssary  for  generators  of  100-1000 
kg/ mo? 

2.  Are  the  savings  [i.e.,  reduced  costs 
and  administrative  burden]  of  the  single 
copy  manifest  and  reducefl 
recordkeeping  and  reporting 
requirements  significant  enough  to  offset 
the  confusion  which  different 
requirements  may  cause? 

3.  Will  a  separate  set  of  manifest 
requirements  for  100-1000  kg/mo 
generators  seriously  hamper 
implementation  of  the  existing  manifest 
system  for  larger  generators,  or 
seriously  weaken  the  States'  regulatory 
progreim  that  is  intended  to  protect 


human  health  and  the  environment  from 
the  mismanagement  of  hazardous 
waste? 

///.  Standards  for  Transporters  of 
Hazardous  Waste— Part  263 

A.  Proposed  Amendments 

The  existing  standards  for 
transporters  of  hazardous  waste  are 
contained  in  40  CFR  Part  263  and  are 
applicable  to  any  form  of  hazardous 
waste  transportation  that  requires  the 
use  of  a  hazardous  waste  manifest 
(§  263.10(a)).  These  standards  pertain  to 
compliance  with  the  manifest  system, 
recordkeeping,  and  actions  to  be  taken 
in  response  to  spills  or  discharges  of 
hazardous  waste.  Taken  in  conjunction 
with  U.S.  Department  of  Transportation 
(DOT)  requirements  under  the 
Hazardous  Materials  Transportation 
Act  (HMTA)  regarding  labeling, 
marking,  packaging  and  placarding 
(incorporated  in  40  CFR  Part  262. 
Subpart  C),  such  standards  are  dcjnwid 
by  the  Agency  to  be  those  neceasaty  to 
protect  human  health  and  the 
environment  during  the  transportation  of 
hazardous  waste. 

In  directing  EPA  to  develop  new 
standards  for  generators  of  100-1000  kg/ 
mo,  section  3001(d)(7)(  of  RCRA.  as 
amended,  specifically  states  that 
"nothing  in  this  subsection  shall  be 
construed  to  affect  or  impair  the  validity 
of  regulations  pursuant  to  the 
Hazardous  Materials  Transportation 
Act."  Consequently,  EPA  is  not 
proposing  any  substantive  amendments 
to  applicable  DOT  requirements  or  to 
Part  263.  However,  a  number  of  minor 
amendments  would  be  necessary  to 
bring  the  transporter  standards  into 
conformance  with  today's  proposed 
amendments  for  100-1000  kg/mo 
generators. 

Under  today's  proposal.  100-1000  kg/ 
mo  generators  would  be  required  to  fuUy 
complete  a  copy  of  the  Uniform 
Hazardous  Waste  Manifest — including 
the  names  and  EPA  identification 
numbers  of  the  transporter  and 
designated  facility — and  ensure  that  the 
manifest  accompanies  each  shipment  of 
hazardous  waste  off-site  for  storage. 
treatment,  or  disposal. 

However,  generators  of  100-1000  kg/ 
mo  would  not  be  required  to  provide 
multiple  copies  to  the  transporters  or 
disposal  facility  or  to  receive  back  or 
retain  signed  copies  from  the 
transporters  or  disposal  facilities.  (See 
proposed  §  262.23)  Consequently, 
transporters  designated  to  receive 
hazardous  waste  shipments  &om  these 
generators  would  receive  only  a  single 
copy  of  the  manifest  accompanying  the 
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waste  shipment.  Thus,  the  transporter 
would  be  unable  to  keep  a  copy  of  the 
manifest  for  himself  and  return  a  signed 
copy  to  the  generator  before  leaving  the 
generator's  property  (§  263.20(b)). 
Similarly,  the  requirement  that 
subsequent  transporters  and  the 
designated  facility  receive  copies  of  the 
manifest  would  be  impossible  under 
today's  proposed  regulatory  scheme 
(§  263.20(d)(2)  and  (d)(3)).  These 
sections  are  proposed  to  be  amended 
accordingly. 

However,  to  ensure  that  the 
transporter  and  recipient  facility  are 
aware  of  the  hazardous  nature  of  the 
waste  being  transported,  as  well  as 
acknowledge  receipt  of  the  hazardous 
waste,  the  Agency  is  not  proposing  to 
amend  those  provisions  requiring  that 
the  transporter  (as  well  as  the  receiving 
facility)  sign  the  manifest  provided  by 
the  generator  and  that  the  manifest 
accompany  the  hazardous  waste.  The 
single  copy  of  the  manifest  that  must  be 
provided  by  the  lOO-lOOO  kg/mo 
generators  will,  therefore,  serve  as  a 
label  and  as  a  form  of  notification  to  the 
transporter  of  the  hazardous  nature  of 
the  waste. 

Finally,  the  Agency  is  proposing  to 
add  a  new  §  263.20(h)  to  specify  certain 
recordkeeping  requirements  for 
transporters  (who  are  also  reclaimers) 
accepting  uimianifested  hazardous 
waste  from  generators  utilizing  the 
§  262.20  exemption  for  wastes  reclaimed 
under  contractual  agreements. 

B.  Transportation  Issues 

Under  today's  proposal,  hazardous 
waste  from  100-1000  kg/mo  generators 
must  be  managed  at  facilities  with 
interim  status  or  a  permit  under  RCRA 
and  such  generators  may  only  offer  their 
waste  to  hazardous  waste  transporters 
who  have  obtained  a  U.S.  EPA 
IdentiHcation  Number  (See  earlier 
discussion  of  $  282.12  and  262.20  in 
today's  preamble).  Transportation  costs 
often  account  for  a  substantial  portion 
of  hazardous  waste  management  costs 
and  today's  proposal  is  likely  to  result  in 
a  net  increase  in  hazardous  waste 
transportation  by  100-1000  kg/mo 
generators  [i.e.,  some  100-1000  kg/mo 
generators  who  now  manage  waste  on- 
site  will  likely  shift  to  off-site 
management  under  today's  proposed 
application  of  full  regulation  under  Parts 
264  and  265  to  these  generators  (See 
Section  IV.  of  this  Part]).  EPA  is 
concerned  about  a  number  of 
transportation  issues  relevant  to 
shipments  of  hazardous  waste  from 
generators  of  100-1000  kg/mo.  In 
particular,  we  are  concerned  about  the 
availability  of  transportation  services 
for  this  group  of  generators,  the  cost 


impacts  of  transportation  of  relatively 
small  quantities  of  hazardous  waste  of 
small  businesses  and,  Anally,  whether 
today's  proposal  will  cause  any 
substantial  increase  in  risks  from 
hazardous  waste  transportation. 

In  passing  the  HSWA,  it  is  clear  that 
Congress  was  also  concerned  about  the 
availability  of  transportation  services 
and  the  administrative  burden  of 
compliance  for  generators  of  small 
quantities  of  hazardous  waste.  EPA  was 
directed  in  section  221(e)  to  study  the 
issues  related  to  transportation  of  small 
quantity  generator  wastes  and,  in 
particular,  to  explore  the  feasibility  of 
licensing  transporters  to  assume  many 
of  the  responsibilities  of  the  generator 
with  respect  to  the  manifest.  In  addition. 
Congress  directed  EPA  to  allow . 
generators  of  lOO-lOOO  kg/mo  to 
accumulate  waste  on-site  for  up  to  180 
(or  270)  days  without  the  need  to  obtain 
a  RCRA  permit  in  order  to  allow  these 
generators  to  accumulate  more 
economical  shipments  of  hazardous 
waste  (section  3001(d)(6)). 

The  Agency  is  conducting  a  study  that 
identifies  and  discusses  the  feasibility  of 
alternatives  for  the  transportation  of 
hazardous  waste  produced  by 
generators  of  100-1000  kg/mo.  Based  on 
preliminary  results  from  that  study,  EPA 
has  concluded  that  the  existing  sytem 
already  allows  for  flexibility  in  the 
transportation  of  hazardous  waste  from 
generators  of  100-1000  kg/mo  by 
allowing  self-fransportation  of 
hazardous  waste  to  Subtitle  C  facilities 
for  these  generators  (provided  they 
comply  with  Part  263)  and  by  allowing 
transporters  to  assume  many  of  the 
responsibilities  of  the  generator  with 
respect  to  the  manifest. 

1.  "Self-Transportation"  of  Hazardous 
Waste.  Self-transportation  of  hazardous 
waste  to  an  approved  hazardous  waste 
management  facility  has  never  been 
precluded  under  40  CFR  Part  262, 
provided  the  generator  has  a  U.S.  EPA 
Identification  Number  and  complies 
with  the  applicable  portions  of  DOT  and 
EPA  transportation  requirements  (40 
CFR  Part  263).  While  the  Federal  Motor 
Carrier  Act  (MCA)  establishes  financial 
responsibility  and  liability  requirements 
for  transporters  of  hazardous  materials 
(which  would  impose  substantial  costs 
on  transporters)  there  are  two  specific 
exemptions  contained  in  that  Act 
designed  to  facilitate  transportation  of 
small  quantities  of  hazardous  materials. 
First,  the  MCA  exempts  from  financial 
insurance  and  liability  requirements  any 
"for  hire"  vehicle  with  a  Gross  Vehicle 
Weight  Rating  (GVWR)  of  less  than 
10,000  pounds  [e.g.,  a  van  or  pick-up 
truck).  (See  49  CFR  387.3(c)).  Second,  the 


Act  provides  an  exemption  from  these 
requirements  for  the  transportation  of 
non-bulk  [i.e.,  containment  systems  with 
less  than  3500  gallon  capacity) 
hazardous  materials,  substances,  or 
wastes,  in  intrastate  commerce  (except 
for  large  quantity  radioactive  materials). 
See  49  CFR  387.3(c). 

Transportation  of  hazardous  materials 
is  also  regulated  by  the  States. 
Generators  of  100-1000  kg/mo  should 
contact  their  State  transportation 
agency  to  determine  under  what 
circumstances  self-transportation  of 
small  amounts  of  hazardous  waste  may 
be  permitted  in  their  State. 

2.  Transporter  Assumption  of 
Generator  Responsibilities.  Under 
RCRA,  a  hazardous  waste  fransporter 
may  already  assume  certain  of  the 
manifesting  responsibilities  for 
hazardous  waste  generators.  With  the 
exception  of  the  generator  certification 
and  signature,  a  generator  may 
contractually  delegate  specific  tasks  to 
the  transporter  however,  the  generator 
remains  liable  under  RCRA  for  the 
satisfactory  performance  of  those  tasks. 
The  Agency  is  aware  that  many 
transporters  are  presently  providing 
such  services  to  both  small  and  large 
hazardous  waste  generators,  and  no 
regulatory  amendments  are  being 
proposed  that  would  preclude  such 
arrangements. 

C.  Request  for  Comments 

EPA  is  interested  in  comments  from 
hazardous  waste  transporters  on  all 
aspects  of  today's  proposed 
amendments  applicable  to  100-1000  kg/ 
mo  generators.  We  are  particularly 
interested  in  comments  with  respect  to 
the  utility  for  transporters  of  the  single 
copy  manifest  requirement  proposed 
today  [i.e.  will  hazardous  waste 
fransporters  accept  only  a  single  copy 
manifest  when  transporting  wastes  from 
generators  of  100-1000  kg/mo?). 

IV.  Standards  for  Facilities — Parts  264 
and  265 

A.  Requirements  Applicable  to 
Generators  of  100-1000  kg/mo  that 
Manage  Hazardous  Waste  On-site 

The  requirements  for  facilities  that 
treat,  store,  or  dispose  of  hazardous 
waste  are  contained  in  Parts  264  and  265 
of  the  hazardous  waste  regulations.  The 
Part  265  standards  are  applicable  to 
facilities  under  interim  status,  a 
condition  which  allows  a  facility  to 
continue  operating  until  it  receives  a  fiill 
RCRA  permit.  (See  HSWA  section 
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3005(e)). "The  Part  264  standards 
establish  the  minimum  standards  to  be 
incorporated  in  a  full  RCRA  permit  by 
EPA  or  a  State  with  an  EPA  authorized 
hazardous  waste  program. 

Under  existing  9  261.5(b),  generators 
of  100-1000  kg/mo  that  treat,  store,  or 
dispose  of  hazardous  waste  on-site  are 
exempt  from  the  facility  requirements  of 
Parts  264  and  265,  provided  the  facility 
is  at  least  approved  by  a  State  to 
manage  municipal  or  industrial  (non- 
hazardous)  solid  waste.  (S  261.5(h))  19 
Under  today's  proposed  redefinition  of  a 
small  quantity  generator  (Section  LA.  of 
this  Part  of  the  preamble).  100-1000  kg/ 
mo  generators  would  no  longer  be 
covered  by  the  §  261.5  exemption; 
instead,  these  generators  would  be 
subject  to  regulation  under  Parts  262, 
263,  264.  265,  270  and  124  of  the 
hazardous  waste  regulations,  to  the 
extent  those  regulations  are  applicable. 
As  discussed  above.  EPA  is  proposing 
certain  modifications  to  the  Part  262 
standards  to  relieve  100-1000  kg/mo 
generators  from  some  of  the 
administrative  and  paperwork 
requirements  of  that  part.  In  addition, 
EPA  is  proposing  certain  modifications 
to  the  Part  265  facility  requirements 
applicable  to  those  generators  who 
accumulate  hazardous  waste  on-site  for 
no  more  than  180  (or  270)  days,  in 
accordance  with  S  262.34.  The  Agency, 
however,  is  not  proposing  any 
modifications  to  Parts  264  and  265  that 
would  be  applicable  to  generators  of 
100-1000  kg/mo  who  do  not  qualify  for 
the  180  day  (or  270  day)  exemption. 

Data  from  EPA's  small  quantity 
generator  survey  indicate  that  less  than 
15  percent  of  generators  of  100-1000  kg/ 
mo  do  not  qualify  for  the  180  day  (or  270 
day)  exemption  and  would,  therefore,  be 
subject  to  full  regulation  under  Parts  264 
and  265. 

The  Agency  has  concluded  that  this 
relatively  small  percentage  of  generators 
of  100-1000  kg/mo  should  be  subject  to 
full  Part  264  and  265  requirements. 
Under  today's  proposal,  the  Part  264  and 
265  requirements.  Under  today's 
proposal,  the  Part  264  and  265 
requirements  would  apply  to  those  100- 


"Previouily.  interim  status  was  only  available  to 
facilities  that  were  in  existence  on  November  19. 
1980.  the  date  the  bulk  of  the  hazardous  waste 
regulatory  program  went  into  effect.  However, 
section  300S(e)(1)|A)(ii)  of  RCRA,  as  amended  by 
HSWA,  expressly  provides  that  facihties  that  are  in 
existence  on  the  elective  date  of  statutory  or 
regulatory  amendments  that  subject  them  to  the 
requirement  to  obtain  a  RCRA  permit  may  also 
qualify  for  interim  status.  (See  Section  IV.D.  of  this 
Part  of  the  preamble). 

"These  requirements  also  apply  to  generators  of 
less  than  100  kg/mo  of  hazardous  waste  (or  1  kg/mo 
of  acutely  hazardous  waste).  These  generators, 
however,  are  not  affected  by  today's  proposal. 


1000  kg/mo  generators  of  hazardous 
waste  that  store  their  waste  in  tanks  or 
containers  for  very  long  time  periods 
[i.e.,  longer  than  180  or  270  days),  engage 
in  waste  treatment  [e.g.,  on-site 
incineration),  or  manage  their  waste  in 
surface  impoundments,  waste  piles, 
landfills  or  land  treatment  facilities. 
Under  each  of  these  management 
scenarios,  the  potential  for  release  of 
hazardous  waste  to  the  environment  is 
significant  or  the  quantity  of  waste 
present,  over  time,  becomes  significant. 
The  Agency  requests  public  comment 
on  the  application  to  100-1000  kg/mo 
generators  of  uniform  Parts  264  and  265 
requirements  versus  special  [i.e., 
tailored)  Parts  264  and  265  requirements. 
The  Agency  is  specifically  interested  in 
comment  on  the  following  situations  or 
circumstances  that  might  warrant  lesser 
standards  which  would  be  less 
burdensome  than  existing  Part  264  and 
265  requirements,  but  which  would  be 
protective  of  human  health  and  the 
environment: 

(1)  The  need  for  secondary 
containment  for  tanks  used  for  long-term 
storage  [i.e.,  greater  than  180-270  days) 
or  treatment  of  hazardous  waste; 

(2)  Allowance  of  accumulation  in 
tanks  and  containers  for  longer  than  180 
or  270  days,  without  the  need  for  interim 
status  or  a  permit,  in  situations  where 
the  distance  to  the  nearest  Subtitle  C 
facility  is  great  or  the  availability  of  a 
hazardous  waste  transporter  is  Umited; 

(3)  The  treatment  of  small  volumes  of 
hazardous  waste  in  tanks. 

(4)  Specific  waste  types  and  their 
handling  practices  which  deserve 
special  consideration  because  of  their 
low  potential  for  harm  to  human  health 
and  the  environment. 

Commenters  should  provide  the 
human  health  and  environmental 
protection  rationale  for  suggested 
tailored  requirements. 

B.  Off-site  Facilities  that  Manage 
Wastes  From  100-1000  kg/mo 
Generators 

Parts  264  and  265  of  the  hazardous 
waste  regulations  contain  blanket 
exemptions  from  the  requirements  of 
those  Parts  for  state  approved  municipal 
or  industrial  waste  faciUties  that 
manage  wastes  only  from  small  quantity 
generators  excluded  from  regulation 
under  §  261.5.  (§§  264.1(g)(1)  and 
265.1(c)(5)).  Under  today's  proposed 
redefinition  of  small  quantity  generator 
(discussed  in  Part  II.  Section  I.A.  of  this 
preamble),  generators  of  100-1000  kg/mo 
would  no  longer  be  conditionally 
exempt  from  regulation  under  §  261.5. 
Thus,  the  exemption  for  facilities  that 
manage  wastes  only  from  these 


generators  would  no  longer  apply  and 
faciUties  managing  wastes  from  100- 
1000  kg/mo  generators  would  be  subject 
to  regulation  under  Part  264  or  265. 

EPA  is  not  proposing  a  new 
exemption  for  these  facilities  since  we 
have  concluded  that  hazardous  waste 
from  100-1000  kg/mo  generators,  upon 
arrival  at  an  off-site  facility  for 
treatment,  storage  or  disposal  loses  any 
distinction  related  to  the  point  of  origin 
[i.e.,  the  types  and  quantities  of 
hazardous  waste  managed  at  such 
facilities  are  very  similar  to  facilities 
managing  wastes  from  larger  quantity 
generators.)  However.  EPA  invites 
comments  on  the  need  for.  and 
appropriateness  of.  imiform  versus 
tailored  Parts  264  and  285  requirements 
for  application  to  facilities  which  treat, 
store,  or  dispose  of  hazardous  waste 
solely  from  100-1000  kg/mo  generators. 
Comments  should  address  the  human 
health  and  environmental  protection 
bases  for  suggested  tailored 
requirements. 

Off-site  interim  status  facilities 
managing  wastes  from  both  fully 
regulated  large  quantity  generators  and 
generators  of  100-1000  kg/mo  may.  of 
course,  be  required  to  modify  their  Part 
A  permit  applications  under  §  270.72  to 
account  for  wastes  from  100-1000  kg/mo 
generators  if  those  wastes  are  currently 
being  managed  as  exempt  pursuant  to 
§  261.5  and  are  not  currently  identified 
on  the  Part  A  application.  The  Agency 
also  intends  to  propose  a  modification 
to  i  270.41  to  allow  the  Agency  to 
initiate  the  modification  of  a  permit 
without  first  receiving  a  request  from  the 
permittee  if  amended  standards  are 
promulgated  which  affect  the  basis  of 
the  permit.  As  discussed  previously,  as  a 
result  of  today's  proposed  rules,  RCRA 
permitted  facilities  handling  wastes 
from  both  large  generators  and 
generators  of  100-1000  kg/mo  would 
need  to  modify  their  permits  to  reflect 
these  wastes  from  100-1000  kg/mo 
generators  if  the  amendment  to  §  270.41 
is  proposed  and  finalized. 

C.  Delayed  Effective  Date 

While  the  Agency  is  today  proposing 
that  the  full  set  of  Part  264  and  265 
standards  be  applied  to  generators  of 
100-1000  kg/mo  that  manage  waste  on- 
site  (with  the  exception  of  accumulation 
or  storage  exempted  under  §  262.34). 
EPA  is  proposing  to  delay  the  effective 
date  of  the  Part  264  and  265  standards 
for  these  facilities. 

Today's  proposal  provides  an 
additional  six  months  before  these  on- 
site  management  standards  become 
effective,  beyond  the  six  month  effective 
date  of  the  remainder  of  the  regulatory 
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requirements  included  in  today's 
proposal,  for  two  reasons.  First,  the 
Agency  anticipates  thai  most  100-1000 
kg/mo  generators  who  are  currently 
engaged  in  on-site  management 
activities  that  would  be  subject  to  these 
requirements  will  shift  their  waste 
management  activities  to  either 
conditionally  exempt  on-site  practices 
or  to  off-site  management  practices,  or 
both.  The  regulatory  impact  analysis 
performed  for  this  rulemaking  indicates 
that  these  generators  may  be  unwilling 
or  unable  to  economically  bear  the  cost 
of  eventual  full  permitting  and  the  cost, 
for  "land  disposal  facilities",  of  ground- 
water monitoring  and  the  possibility  of 
corrective  action  in  cases  of  ground- 
water contamination.  The  delayed 
effective  date  will  allow  these 
generators  to  shift  their  management 
practices  to  either  exempt  on-site 
activities  or  to  off-site  management. 

Second,  the  delayed  effective  date  for 
the  part  265  requirements  will  also  allow 
the  small  percentage  of  100-1000  kg/ mo 
generators  hkely  to  continue  managing 
their  waste  on-site  in  accordance  with 
full  Parts  264  and  265  requirements  in 
time  to  come  into  compliance  with  those 
requirements. 

Therefore,  the  Agency  is  proposing 
that  the  requirements  of  Parts  264  and 
265  applicable  to  lOO-lOOO  kg/mo 
generators  that  manage  waste  on-site 
take  effect  one  year  hrom  the  date  of 
publication  of  these  regulations  in  the 
Federal  Register. 

D.  Obtaining  Interim  Status 

Under  Section  3005(e)(1)  of  the 
HSWA,  generators  of  100-1000  kg/ mo 
that  manage  hazardous  waste  on-site 
are  newly  subject  to  the  requirement  to 
obtain  a  permit  as  a  result  of  the  HSWA 
and  may  continue  to  manage  these 
wastes  without  a  full  RCRA  permit  after 
the  effective  date  of  these  regulations 
[i\e..  one  year  after  the  date  of 
publication  in  the  Federal  Register), 
provided  that  they  qualify  for  interim 
status  by  meeting  the  requirements 
described  below.  Off-site  facilities  that 
manage  wastes  only  from  100-1000  kg/ 
mo  generators  may  continue  to  manage 
those  wastes  without  a  full  RCRA 
permit  after  the  effective  date  of  the  Part 
282  regulations  [i.e..  six  months  from 
date  of  publication  in  the  Federal 
Register),  provided  that  they  qualify  for 
interim  status  by  meeting  the  following 
requirements: 

1.  The  facility  [i.e.,  the  generator's 
waste  management  operation  or  the  off- 
site  facility)  was  in  existence  on  the 
effective  date  of  these  regulations;  and 

2.  The  facility  has  applied  for  a  permit 
in  accordance  with  Section  270.10(eKl). 


EPA  is  proposing  a  conforming 
amendment  to  S  270.10(e)(1)  by  adding  a 
new  subsection  (iii)  to  provide  that  100- 
1000  kg/mo  generators  managing  waste 
on-site  and  newly  subject  to  permitting 
requirements  must  file  Part  A  of  the 
permit  apphcation  within  one  year  after 
the  pubUcation  of  the  final  regulations. 
This  proposed  amendment  would 
conform  to  the  proposed  delay  of  the 
effective  date  for  these  generator's 
facilities  discussed  in  Section  IV.C 

E.  Conforming  Amendments 

EPA  is  proposing  certain 
modifications  to  the  manifest  provisions 
of  existing  Parts  264  and  265  to  bring 
them  into  conformance  with  the 
modifications  to  the  proposed 
amendments  to  Part  262  applicable  to 
100-1000  kg/mo  generators.  These 
amendments  would  affect  only  those 
off^-site  facilities  that  manage  wastes 
from  100-1000  kg/mo  generators. 

Under  today's  proposal,  100-1000  kg/ 
mo  generators  would  not  be  required  to 
provide  multiple  copies  of  the  Uniform 
Hazardous  Waste  Manifest  to  the 
transporter,  or  receive  back  from  the 
designated  facility  a  signed  copy  of  the 
manifest. 

For  these  reasons,  today's  proposal 
would  exempt  recipient  facihties  of 
hazardous  waste  ffom  100-1000  kg/mo 
generators  from  the  following  existing 
requirements:  (1)  The  requirement  to 
give  the  transporter  a  copy  of  the  signed 
manifest  (§  264.71(a)(3)  and 
i  285.71(a)(3));  and  (2)  the  requirement 
to  return  a  copy  of  the  signed  manifest 
to  the  generator  (5  264.71(a)(4)  and 
S  265.71(a)(4)). 

F.  Request  for  Comments  on  Parts  264 
and  265  Standards 

While  the  Agency  is  today  proposing 
that  the  full  set  of  existing  Parts  264  and 
265  requirements  be  imposed  upon 
generators  of  100-1000  kg/mo  that 
manage  their  waste  on-site  (except  for 
conditionally  exempt  on-site  storage);^ 
specific  comment  is  invited  on 
alternatives  to  this  proposed  regulatory 
approach. 

Part  III — Economic,  Environmental  and  . 
Regulatory  Impacts 

/.  Impact  on  Authorized  States 

A.  Applicability  in  Authorized  States 

Under  Section  3006  of  RCRA.  EPA 
may  authorize  qualified  States  to 
administer  and  enforce  their  own 
hazardous  waste  programs  pursuant  to 
Subtitle  C  (See  40  CFR  Part  271  for  the 
standards  and  requirements  for 
authorization.)  Following  authorisation, 
EPA  retains  enforcement  authority 
under  sections  3008,  3013  and  7003  of 


RCRA,  although  authorized  States  have 
primary  enforcement  responsibiUty. 

Prior  to  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA) 
amending  RCRA.  a  State  with  final 
authorization  administered  its 
hazardous  waste  program  entirely  in 
lieu  of  the  Federal  program.  The  Federal 
requirements  no  longer  applied  in  the 
authorized  State,  and  EPA  could  not 
issue  permits  for  any  hazardous  waste 
management  facilities  which  the  State 
was  authorized  to  permit.  When  new, 
more  stringent  Federal  requirements 
were  promulgated  or  enacted,  the  State 
was  obligated  to  enact  equivalent 
authority  within  specified  time  frames, 
however  the  new  Federal  requirements 
did  not  take  effect  in  an  authorized 
State  until  the  requirements  were 
adopted  as  State  law. 

In  contrast,  under  newly  enacted 
section  3006(g)  of  RCRA,  42  U.S.C. 
6926(g),  new  requirements  and 
prohibitions  imposed  by  the  HSWA  take 
effect  in  authorized  States  at  the  same 
time  that  they  take  effect  in 
nonauthorized  States.  EPA  is  directed  to 
carry  out  those  requirements  and 
prohibitions  in  authorized  States, 
including  the  issuance  of  permits,  until 
the  State  is  granted  authorization  to  do 
so.  While  States  must  still  adopt  HSWA 
provisions  as  State  law  to  retain  final 
authorization,  the  HSWA  applies  in 
authorized  States  in  the  interim. 

B.  Effect  on  State  Authorizations 

Today's  announcement  proposes 
HSWA  standards  pursuant  to  section 
3001(d)  of  RCRA.  as  amended,  that 
would  be  effective  and  administered  by 
EPA  in  all  States.  If  promulgated,  EPA 
will  implement  the  standards  in 
authorized  States  until  such  time  as  they 
revise  their  programs  to  adopt  these 
rules  and  the  revisions  are  approved  by 
EPA. 

A  State  would  be  able  to  apply  to 
receive  either  interim  or  final 
authorization  under  section  3006(g)(2)  or 
3006(b).  respectively,  on  the  basis  of 
requirements  that  are  substantially 
equivalent  or  equivalerrt  to  EPA's.  The 
procedures  and  schedule  for  State 
adoption  of  these  regulations  under      - 
section  3006(b)  are  described  in  40  CFR 
271.21  (49  FR  21678.  May  22. 1984). 
Similar  procedures  should  be  followed 
for  section  3006(g0(2). 

Applying  {  271.21(e)(2).  States  that 
have  final  authorization  would  have  to 
revise  their  programs  within  one  year 
from  the  date  of  promulgation  of  EPA's 
regulations  if  regulatory  changes  are  all 
that  are  necessary,  or  within  two  years 
of  promulgation  if  statutory  changes  are 
necessary.  These  deadUnes  can  be 
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extended  in  exceptional  cases  {40  CFR 
271.21(e)(3)). 

States  that  submit  official  applications 
for  final  authorization  less  than  12 
months  after  promulgation  of  EPA's 
regulations  could  be  approved  without 
including  standards  equivalent  to  those 
promulgated.  Once  authorized,  however, 
a  State  must  revise  its  program  to 
include  standards  substantially 
equivalent  or  equivalent  to  EPA's  within 
the  time  period  discussed  above. 

Several  States  with  authorized  RCRA 
programs  also  have  regulations  covering 
small  quantity  generators.  These  State 
regulations  have  not  been  assessed 
against  the  Federal  regulations  being 
proposed  today  to  determine  whether 
they  meet  the  tests  for  authorization.  For 
that  and  other  reasons,  such  States' 
small  quantity  generator  regulations  are 
not  part  of  the  approved  State  programs. 
As  a  result,  the  standards  ultimately 
promulgated  under  section  3001(d)  will 
apply  in  all  States,  including  those  with 
existing  small  quantity  generator 
standards,  until  program  revisions  are 
submitted  to.  and  approved  by,  EPA.  In 
the  meantime.  States  with  existing  small 
quantity  generator  standards  will 
continue  to  administer  and  enforce  them 
as  a  matter  of  State  law.  However,  the 
regulated  community  must  also  comply 
with  any  more  stringent  requirement  in 
today's  rule.  To  the  extent  that  State 
and  Federal  requirements  are 
inconsistent,  the  more  stringent 
requirements  must  be  complied  with.  In 
implementing  the  Federal  program,  EPA 
will  work  with  States  under  cooperative 
agreements  to  minimize  duplication  and 
disruption. 

//.  Executive  Order  12291— Regulatory 
Impact 

Executive  Order  12291  (46  FR 13193. 
February  9, 1981)  requires  that  a 
regulatory  agency  determine  whether  a 
new  regulation  will  be  "major"  and  if  so, 
that  a  Regulatory  Impact  Analysis  be 
conducted.  A  major  rule  is  defmed  as  a 
regulation  which  is  likely  to  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

The  Administrator  has  determined 
that  today's  proposal  is  not  a  major  rule, 
with  total  estimated  costs  to  the 
regulated  community  of  approximately 


$58  million  per  year.^and  no  significant 
adverse  economic  effects.  These 
conclusions  are  based  on  an  economic 
analysis  of  today's  proposal.  This 
analysis  involved  first  developing  cost 
estimates  both  of  current  waste 
management  practices  used  by  100-1000 
kg/mo  generators  and  of  practices 
required  by  today's  proposed.  Some  of 
these  estimates  were  firm-specific  and 
other  were  waste  stream-specific.  These 
costs  were  used  along  with  estimates  of 
the  changes  in  waste  management 
practices  likely  to  result  from  today's 
proposal  to  estimate  the  aggregate 
compliance  costs  associated  with  each 
of  the  top  ten  wastes  generated  by  100- 
1000  kg/mo  generators.  Total  aggregate 
compliance  costs  were  then  estimated 
by  summing  across  the  ten  waste 
streams  and  adjusting  the  total  to 
account  for  other  waste  streams 
managed  by  100-1000  kg/mo  generators. 

In  order  to  analyze  the  potential 
impact  of  the  compliance  costs  on 
affected  plants,  the  Agency  used  a 
model  plant  approach  involving  289 
model  100-1000  kg/mo  generator  plants. 
These  models  differ  in  terms  of  the  types 
and  quantities  of  wastes  generated  and 
in  their  financial  characteristics. 

Three  size  categories  of  models  were 
used:  establishments  with  1-9 
employees,  those  with  10-49  employees, 
and  those  with  50  employees  or  more. 
Using  data  from  the  small  quantity 
generator  survey,  a  dominant  waste  type 
and  annual  waste  load  were  assigned  to 
each  model  plant.  Financial 
characteristics  for  the  model  plants 
were  developed  using  financial  data 
bases. 

Compliance  costs  were  estimated  for 
each  model  plant  and  these  were 
compared  to  financial  characteristic  of 
the  models  to  identify  models  that 
potentially  would  be  significantly 
affected  by  the  compliance  costs.  Any 
models  so  identified  were  analyzed  in 
more  detail  to  determine  if  they  would 
close  as  a  result  of  the  compliance  costs. 

A.  Estimates  of  Per  Firm  Cost 

1.  Proposed  Part  262  Generator 
Standards.  The  estimated  incremental 
compliance  costs  attributable  to  the 
proposed  Part  262  requirements  can  be 
divided  into  an  initial,  one-time,  cost  of 
$2,180  per  firm,  and  an  annual  recurring 
cost  of  $188  per  firm.  These  costs  would 
be  incurred  by  all  100-1000  kg/mo 
generators  that  would  be  subject  to  the 
requirements  of  today's  proposal  with 


"The  proposed  Subpart  J  smendments  for  tanks 
(see  SO  FR  26444)  would  impose  aggregate 
additional  costs  estimated  at  $11  million  per  year  if 
applied  to  100-1000  kg/mo  generators  who  would  be 
fully  regulated  as  storage  facilities  under  Parts  264 
and  265. 


two  exceptions — generators  disposing  of 
their  wastes  by  sending  them  to 
POTW's  and  generators  that  have  their 
waste  reclaimed  under  certain 
contractual  agreements.  Generators 
sending  wastes  to  POTW's  would  incur 
no  Part  262  related  costs  as  a  result  of 
the  proposed  regulation.  Generators 
using  reclamation  agreements  would 
incur  a  cost  of  $1,694  initially  and  no 
annual  costs. 

These  cost  estimates  were  developed 
by  calculating  the  labor  and  material 
resources  necessary  to  be  in  compliance 
with  the  proposed  Part  282 
requirements.  The  majority  of  the 
estimated  costs  for  generators  who  store 
wastes  on-site  involve  labor  charges  for 
the  personnel  required  to  bring  the 
establishment's  waste  management 
practices  into  compliance.  Included  in 
these  labor  cost  estimates  is  the  time 
necessary  for  generators  to  become 
aware  of  and  understand  their 
responsibilities  under  the  proposed 
regulations  through  education  programs 
and  information  provided  by  EPA  and 
trade  associations.  Only  a  fraction  of 
the  aggregate  or  facility  cost  to  the 
generator  is  attributable  to  the 
purchasing  of  equipment  or  facility 
upgrading  in  order  to  comply  with 
today's  proposal. 

2.  Transportation  Costs.  Under 
today's  proposal,  generators  of  100-1000 
kg/mo  would  be  required  to  either 
contract  with  an  authorized  hazardous 
waste  transporter  or  haul  the  hazardous 
waste  to  a  hazardous  waste 
management  facility  that  has  a  permit 
from  the  Agency  or  an  authorized  State, 
or  is  in  interim  status.  Incremental 
transport  costs  depend  on  current 
generator  practices,  the  distance  which 
wastes  are  transported,  the  quantity  of 
wastes  transported,  and  the  number  of 
times  wastes  are  loaded  and  transported 
each  year. 

In  many  cases,  there  will  be  no 
incremental  transportation  costs  due  to 
the  small  quantity  generator  regulations 
because  current  waste  management 
practices  involve  waste  transportation. 
Where  this  is  not  the  case,  average 
incremental  costs  that  would  be 
imposed  on  100-1000  kg/mo  generators 
for  the  transportation  of  their  hazardous 
waste  are  estimated  to  be  between  $258 
per  year  (for  generators  that  ship  600  kg 
of  waste  a  short  distance  twice  yearly) 
and  $1,874  per  year  (for  generators  that 
ship  6000  kg  of  waste  a  longer  distance 
twice  yearly). 

3.  Treatment,  Storage  and  Disposal 
Costs — a.  On-Site  Accumulation.  Under 
today's  proposal,  generators  of  100-1000 
kg/mo  would  be  allowed  to  store 
hazardous  waste  on-site  without  a 
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peimit  or  interim  status  for  up  to  180 
days,  or  for  up  to  270  days  if  the  waste 
is  to  be  shipped  over  200  miles. 

Generator  of  100-1000  kg/mo  who 
store  hazardous  waste  on-site,  within   . 
the  180  day  (or  270  day)  period  specified 
under  the  provisions  of  the  storage 
exemption,  would  have  to  comply  with 
Part  265,  Subpart  C  (Preparedness  and 
Prevention),  a  reduced  set  of 
requirements  in  Subpart  D  (Contingency 
Plan  and  Emergency  Procedures),  and 
limited  requirements  for  personnel 
training  (Siection  265.16  of  Subpart  B). 
The  incremental  compUance  costs  for 
facilities  that  choose  this  management 
option  are  divided  into  an  initial  start-up 
cost  of  $1,447.  and  an  annual  cost  of  $53. 

Generators  that  store  hazardous 
waste  on-site  vvithin  the  180  day  (or  270 
day)  period  may  also  incur  costs  related 
to  storage  container  (Subpart  I)  and 
storage  tank  (Subpart })  requirements. 
The  incremental  costs  for  these 
requirements  depend  on  a  number  of 
factors,  including  the  current  practices 
of  the  generator,  the  generator's  storage 
capacity,  and  the  composition  of  the 
hazardous  waste  being  stored.  The 
range  of  incremental  costs,  as  a  result,  is 
fairly  large.  For  container  storage,  initial 
incremental  costs  range  from  practically 
zero  to  $2,323,  and  annual  costs  range 
from  $404  to  $4,454.  The  corresponding 
incremental  cost  estimates  for  the 
existing  rules  for  tanks  are  from  $155  to 
$4,647  for  initial  costs,  and  $770  for 
annual  costs. 

b.  Treatment  and  Disposal.  After 
analyzing  the  cost  of  on-site  treatment 
and  disposal  for  100-1000  kg/mo 
generators  relative  to  off-site  costs,  the 
Agency  has  determined  that  in  nearly  all 
cases,  the  least  expensive  hazardous 
waste  management  alternatives 
available  to  these  generators  involve 
off-site  activities.  The  small  quantities  of 
waste  generated  by  these 
establishments  simply  do  not  permit 
them  to  operate  expensive  on-site 
management  facilities  on  an 
economically  efficient  basis.  The  costs 
of  off-site  commercial  treatment  and 
disposal  upon  which  this  conclusion  is 
based  are  derived  from  a  composite  of 
various  existing  sources  of  data  on 
commercial  waste  management  prices. 
They  range  from  $150  to  $250  per  metric 
ton  (for  secure  landfills)  to  $200  to  $1200 
per  metric  ton  (for  either  treatment  or 
incineration),  depending  on  the 
characteristics  of  the  wastes. 

B.  Estimates  of  Nationwide  Incremental 
Cost  Burden  on  Generators  of  100—1000 
kg/ mo 

The  aggregate  costs  for  today's 
proposal  were  developed  by  comparing 
the  costs  of  current  (baseline)  hazardous 


waste  management  practices  with 
hazardous  waste  management  practices 
which  nvould  comply  with  the  proposal. 
The  Agency  has  determined,  based  on 
this  analysis,  that  the  annual 
incremental  compliance  cost  for  this 
proposal  would  be  approximately  $58 
million.*' 

On  a  per  metric  ton  basis,  the  average 
incremental  compliance  cost  over  all 
wastes  is  about  $206.  Because  of 
differences  in  baseline  practices,  and. 
hence,  the  cost  of  compliance,  the 
incremental  costs  vary  substantially 
across  different  wastes.  In  fact  the 
baseline  method  of  waste  management 
by  small  quantity  generators  is  adequate 
to  comply  with  the  regulations  in  many 
cases.  Others  will  have  to  change  waste 
management  practices  in  order  to 
comply.  Much  of  the  $58  million  in 
compliance  costs  is  focused  on  a  few 
types  of  wastes  (spent  solvents,  dry 
cleaning  filtration  residues,  acids,  and 
alkalies,  and  ignitable  wastes)  that 
constitute  a  large  proportion  of  the 
wastes  generated  by  small  quantity 
generators. 

C.  Estimates  of  the  Economic  Impacts  of 
Today's  Proposed  Rule 

An  analysis  of  the  effects  of 
compliance  costs  on  the  sales  and 
profitability  of  the  model  plants 
indicates  that  in  over  80  percent  of 
plants  the  incremental  costs  are  less 
than  10  percent  of  profits.  A  few  of  the 
plants,  particularly  in  service  industries, 
show  incremental  costs  of  greater  than 
10  percent  of  profits.  Of  the  50  model 
plants  most  affected  by  the  proposal,  41 
show  incremental  compliance  costs  of 
greater  than  10  percent.  Fifty-four  of 
these  are  in  service  industries, 
compared  with  23  percent  of  all  model 
plants.  Seventy-four  percent  of  the 
models  most  affected  by  the  proposal 
have  annual  revenues  of  less  than 
$500,000.  Some  of  these  establishments 
are  low  profit  or  non-profit  by  design, 
such  as  public  or  private  golf  courses, 
hospitals,  and  other  public  institutions. 

Only  six  plants  have  incremental 
compliance  costs  which  exceed  1 
percent  of  sales  and  25  percent  of 
profits.  For  each  of  these  model  plants,  a 
more  detailed  evaluation  was  conducted 
to  determine  whether  these  plants 
would  be  likely  to  close  under  this 
proposal.  This  evaluation  employed  a 
discounted  net  present  value  analysis  of 
cash  flows,  including  compliance  costs. 
This  analysis  indicated  that  plant 
closings  as  a  result  of  the  proposal 
would  be  unlikely. 


<  Ibid. 


///.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.),  requires  the  Agency 
to  evaluate  the  impacts  of  regulations  on 
small  businesses,  small  organizations 
and  small  governmental  jurisdictions. 
The  Regulatory  Impact  Analysis  for 
today's  proposal  includes  such  an 
evaluation.  The  Administrator  has 
determined  that  this  proposal  will  not 
have  a  significant  impact  on  small  firms. 

The  key  steps  in  preparing  this 
analysis  are  as  follows: 

•  Identify  the  universe  of  "small 
entities"  affected  by  the  rule; 

•  Determine  if  a  "substantial  number" 
of  small  entities  will  be  affected  by  the 
rule;  and 

•  Evaluate  if  the  rule  will  have 
"significant"  impacts  on  these  "small 
entities." 

Today's  proposed  regulations  are 
expected  to  primarily  affect  small  firms. 
Therefore,  the  Regulatory  Flexibility  Act 
requirement  concerning  effects  on  small 
businesses  is  addressed  to  a  large 
extent  by  the  overall  economic  analysis 
being  performed  in  conjunction  with  the 
proposal. 

Throughout  the  development  of 
today's  proposal,  the  Agency's  goal  has 
been  promulgation  of  requirements  that 
would  be  the  least  burdensome  to  small 
businesses  and  also  meet  the 
Congressional  mandate  of  protecting 
human  health  and  the  environment.  In 
our  effort  to  design  regulations  that 
would  meet  this  goal,  we  have  worked 
closely  with  small  business 
organizations,  trade  associations,  State 
and  local  governments,  EPA's  Office  of 
Small  and  Disadvantaged  Business 
Utilization,  and  the  Federal  Small 
Business  Administration  to  assess  the 
needs  and  capabilities  of  small 
businesses.  EPA  believes  that  this 
proposal  is  a  balanced  approach  to 
regulating  hazardous  waste  from  these 
generators  while  considering  their  small 
business  nature. 

In  analyzing  the  effects  of  today's 
proposal  on  small  firms,  it  is  necessary 
to  first  determine  if  a  substantial 
number  of  small  entities  are  affected 
within  those  industries  impacted  by  the 
rule.  To  make  this  determination,  it  is 
assumed  that  the  potential  affected 
population  of  small  entities  are  within 
the  over  200  4-digit  SIC  industries 
targeted  by  the  Abt  Survey.  Basically, 
these  industries  are  grouped  into  the 
following  general  industrial  sectors: 

•  Agricultural  Services; 

•  Construction; 

•  Manufacturing; 

•  Transportation; 

•  Wholesale  Trade; 
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•  Retail  Trade; 

•  Services. 

For  purposes  of  this  analysis,  "small 
entities"  were  defined  as  firms 
comprised  of  fewer  than  50  employees 
for  all  of  the  sectors  except 
manufacturing  (<100  employees).  In 
many  cases  these  classiHcations  are 
approximations  because  the  Small 
Business  Administration  establishes  size 
standards  in  terms  of  sales  levels,  and 
the  size  standards  vary  within  sectors. 
For  example,  most  small  entity  size 
standards  for  manufacturing  industries 
range  between  500  and  1000  employees. 

In  estimating  the  percentage  of  small 
firms  affected  by  the  proposed 
regulations  within  the  impacted 
industries,  firms  whose  primary  waste  is 
used  lead  acid  batteries  intended  for 
recycling  were  excluded  (this  accounts 
for  60  percent  ol  the  total  waste).  (See 
Part  II,  Section  I.E.I.)  It  was  also 
assumed  that  the  regulated  community 
will  be  those  producing  between  100  and 
1000  kg/month  of  hazardous  waste. 

The  results  of  this  analysis  indicates 
that  less  than  10  percent  of  small 
entities  within  the  impacted  industries 
will  be  affected  by  the  proposed 
regulations.  Most  small  businesses  will 
not  be  affected  by  these  regulations 
because  they:  (1)  Do  not  generate 
hazardous  waste.  (2)  generate  less^han 
100  kg/mo,  or  (3)  generate  over  1000  kg/ 
mo  and  are  already  subject  to  hazardous 
waste  regulations. 

Even  though  only  a  relatively  small 
percentage  of  potentially  affected  small 
businesses  will  probably  be  affected, 
the  more  important  issue  to  analyze  is 
whether  or  not  a  large  number  of  those 
which  are  affected  will  be  severely 
impacted.  Three  commonly  accepted 
tests  were  used  to  measure  whether  or 
not  businesses  would  be  severely 
impacted: 

(1)  Annual  compliance  costs  will 
increase  the  relevant  production  costs 
for  small  entities  by  more  than  five 
percent; 

(2)  Capital  costs  of  compliance  will 
represent  a  significant  portion  of  the 
capital  available  to  small  entities. 

(3)  The  costs  of  the  regulation  will 
likely  result  in  closure  of  small  entities. 

To  analyze  the  significance  of 
compliance  costs  on  small  businesses, 
data  were  developed  for  25  different 
types  and  sizes  of  model  plants 
representing  those  most  likely  to  be 
severely  impacted  by  the  proposed 
regulations.  The  compliance  costs  used 
for  this  analysis  reflect  the  following 
regulatory  options  and  disposal 
assumptions: 

•  Off-site  disposal  in  secured 
(Subtitle  C)  landfill; 


•  Storage  without  permit  of  up  to 
6,000  kg  of  waste  for  up  to  180  days 
assuming  transportation  of  less  than  200 
miles; 

•  Storage  and  disposal  in  covered 
metal  containers  (drums); 

•  Reduced  manifest  and  storage 
requirements  and  the  elimination  of  the 
requirement  for  a  biermial  report.  The 
generator  would  be  required  to  complete 
virtually  all  items  on  the  manifest 
(including  an  EPA  identification 
number),  but  only  one  copy  of  the 
manifest  would  be  produced  and  there 
would  be  no  recordkeeping  or  exception 
reporting  requirements; 

•  Generators  taking  advantage  of  the 
storage  exemption  would  be  subject  to 
some  good-housekeeping  requirements 
[e.g.,  maintenance  of  containers  and 
tanks)  but  would  not  be  required  to 
develop  written  contingency  plans  and 
also  would  not  be  required  to  provide 
formal  employee  training  as  long  as 
appropriate  emergency  procedures  are 
established  and  employees  are  made 
aware  of  these  procedures  as  well  as 
proper  handling  methods  for  hazardous 
wastes. 

In  general,  these  regulations  will  not 
cause  significant  impacts  on  small  firms. 
None  of  the  model  plants  established  for 
this  analysis  show  cost  increases  of 
more  than  five  percent  as  a  direct  result 
of  compliance  costs.  The  proposed 
regulations  require  no  significant  capital 
outlays  and  thus  should  not  affect 
capital  requirements  or  availability. 
Even  the  most  severely  impacted  model 
plants  would  not  close  under  the 
assumptions  of  this  exercise  and  would 
continue  to  operate  at  a  profit. 

In  summary,  it  appears  that  the  impact 
on  small  firms  will  not  cause  a 
significant  number  of  hardships.  There 
will  be  isolated  cases,  involving  on-site 
management  or  transportation  over  long 
distances,  where  compUance  costs  for 
some  individual  firms  may  be  severe.  In 
the  case  of  on-site  management, 
however,  the  Agency  believes  that  most 
100-1000  kg/mo  generators  will  switch 
to  off-site  practices  rather  than  face  the 
high  costs  of  obtaining  interim  status  or 
a  permit.  Furthermore,  approximately  70 
percent  of  these  generators  are  in 
metropolitan  areas,  and  would  thus  be 
able  to  reduce  transportation  costs  by 
allowing  transporters  to  consolidate 
shipments  by  picking  up  waste  from 
more  than  one  generator  at  a  time. 

IV.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1980.  Comments  on  these 


requirements  should  be  submitted  to  the 
Office  of  Information  and  Regulatory 
Affairs  at  OMB.  marked  "Attention: 
Desk  Officer  for  EPA*.  The  Agency  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  prior  to  promulgation  of 
the  final  rule  regarding  100-1000  kg/mo 
generators. 

V.  List  of  Subjects 

40  CFR  Part  261 

Environmental  Protection  Agency, 
Hazardous  materials.  Waste  treatment 
and  disposal.  Recycling. 

40  CFR  Part  262 

Environmental  Protection  Agency. 
Hazardous  materials,  Labeling. 
Packaging  and  containers.  Reporting 
requirements.  Waste  treatment  and 
disposal. 

40  CFR  Port  263 

Environmental  Protection  Agency, 
Hazardous  materials  transportation. 
Waste  treatment  and  disposaL 

40  CFR  Part  264 

Environmental  Protection  Agency. 
Hazardous  materials.  Packaging  and 
containers.  Reporting  requirements. 
Security  measures.  Surety  bonds.  Waste 
treatment  and  disposal. 

40  CFR  Part  265 

Environmental  Protection  Agency, 
Hazardous  materials.  Packaging  and 
containers.  Reporting  requirements. 
Security  measures.  Surety  bonds.  Waste 
treatment  and  disposal.  Water  supply. 

40  CFR  Part  270 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Hazardous  materials 
transportation.  Hazardous  waste. 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

40  CFR  Part  271 

Administrative  practice  and 
procedure,  Confidential  business 
information.  Hazardous  materials 
transportation.  Hazardous  waste,  Indian 
lands.  Intergovernmental  relations. 
Penalties,  Reporting  and  recordkeeping 
requirements,  Water  pollution  control 
Water  supply. 

Dated:  July  25, 1985. 
Lee  M,  Thomas. 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  to  amend  Title 
40  of  the  Code  of  Federal  Regulations,  as 

follows: 
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PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

Authority:  Sees.  1006, 2002(a).  3001.  and 
3002  of  the  Solid  Waste  EKsposal  Act.  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976.  as  amended  (42  U.S.C. 
6905.  6912(a).  6921.  and  6922). 

2.  In  §  261.5,  paragraph  (h)  is  removed 
and  existing  paragraphs  (i)  and  (j]  are 
redesignated  as  (h)  and  (i).  Paragraphs 
(a),  (b).  and  (c),  and  the  introductory 
text  of  paragraph  (e),  are  revised  to  read 
as  follows: 

§  261.5    Special  requirements  for 
hazardous  waste  generated  by  smaH 
quantity  generators. 

(a)  A  generator  is  a  small  quantity 
generator  in  a  calendar  month  if  he 
generates  no  more  than  100  kilograms  of 
hazardous  waste  in  that  month. 

(b)  Except  for  those  wastes  identified 
in  paragraphs  (e),  (f)  and  (g)  of  this 
section,  a  small  quantity  generator's 
hazardous  wastes  are  not  subject  to 
regulation  under  Parts  262  through  265 
and  Parts  270  and  124  of  this  chapter, 
and  the  notification  requirements  of 
Section  3010  of  RCRA,  provided  the 
generator  complies  with  the 
requirements  of  paragraphs  (f)  and  (g)  of 
this  section. 

(c)  Hazardous  waste  that  is  recycled 
and  that  is  excluded  from  regulation 
under  §§  261.6(a)(2)  (iii)  and  (v).  (a)(3), 
or  266.36  or  hazardous  waste  that  is 
exempt  from  regulation  under  40  CFR 
261.4(c)  and  (d)  and  262.34  and  Parts  263, 
264.  and  265  and  the  subsequent 
permitting  requirements  is  not  included 
in  the  quantity  determinations  of  this 
section  and  is  not  subject  to  any  of  the 
requirements  of  this  section.  Hazardous 
waste  that  is  subject  to  the  requirements 
of  §  261.6(b)  and  (c)  and  Subparts  C.  D, 
and  F  of  Part  266  is  included  in  the 
quantity  determination  of  this  section 
and  is  subject  to  the  requirements  of  this 
section. 

*        *        •         »         « 

(e)  If  a  small  quantity  generator 
generates  acutely  hazardous  waste  in  a 
calendar  month  in  quantities  greater 
than  set  forth  below,  all  quantities  of 
that  acutely  hazardous  waste  are 
subject  to  full  regulation  under  Parts  262 
throughout  265  and  Parts  270  and  124  of 
this  chapter,  and  the  notification 
requirements  of  Section  3010  of  RCRA. 
Those  wastes  are  not  subject  to  the 
requirements  applicable  to  the 
hazardous  wastes  produced  by 
generators  generating  greater  than  100 
kilograms  but  less  than  1000  kilograms 
of  hazardous  waste  in  a  calendar  month. 


PART  262— STANDARDS  APPLICABLE 
TO  GENERATORS  OF  HAZARDOUS 
WASTE 

3.  The  authority  citation  for  Part  262 
continues  to  read  as  follows: 

Authority:  Sees.  1006.  2002(a).  3002.  3003. 
3004.  3005.  and  3017  of  the  Solid  Waste 
Disposal  Act.  as  amended  by  the  Resource 
Conservation  and  Recovery  Act  of  1976,  as 
amended  (42  U.S.C.  6906,  6912.  6922.  6923. 
6924,  6925.  and  6937). 

4.  Section  262.20  is  amended  by 
revising  paragraph  (a)  and  adding  new 
paragraph  (e)  to  read  as  follows: 

§  262.20    General  requirements. 

(a)  A  generator  who  transports,  or 
offers  for  transportation,  hazardous 
waste  for  off-site  treatment,  storage,  or 
disposal  must  prepare  a  Manifest  (OMB 
control  number  2050-0039)  of  EPA  form 
8700-22,  and,  if  necessary,  EPA  Form 
8700-22A,  according  to  the  instructions 
included  in  the  Appendix  to  Part  262. 
except  that  a  generator  producing, 
greater  than  100  kg  but  less  than  1000  kg 
in  a  calendar  month  need  not  include  a 
manifest  document  number  under 
item  1. 
•        *».•• 

(e)  The  requirements  of  this  Subpart 
do  not  apply  to  hazardous  waste 
produced  by  generators  of  greater  than 
100  kg  but  less  than  1000  kg  in  a 
calendar  month  where: 

(1)  The  waste  is  reclaimed  under  a 
contractural  agreement  pursuant  to 
which: 

(i)  Either  the  person  generating  the 
material,  or  the  reclaimer,  retains 
ownership  of  the  material  at  all  times; 

(ii)  The  type  of  waste  and  frequency 
of  reclamation  shipments  are  specified 
in  the  agreement; 

(iii)  The  vehicle  used  to  transport  the 
waste  to  the  recycling  facility  and  to 
deliver  regenerated  material  back  to  the 
generator  is  owned  and  operated  by  the 
reclaimer  of  the  waste;  and 

(2)  The  generator  maintains  a  copy  of 
the  agreement  in  his  files  for  a  period  of 
at  least  three  years. 

5.  Section  262.22  is  revised  to  read  as 
follows: 

§262.22    Number  of  Copies. 

(a)  With  the  exception  of  a  manifest 
from  a  generator  generating  greater  than 
100  kilograms  but  less  than  1000 
kilograms  of  hazardous  waste  in  a 
calendar  month,  the  manifest  consists  of 
at  least  the  number  of  copies  which  will 
provide  the  generator,  each  transporter, 
and  the  owner  or  operator  of  the 
designated  facility  with  one  copy  each 
for  their  records  and  another  copy  to  be 
returned  to  the  generator. 


(b)  The  manifest  for  a  generator 
generating  greater  than  100  kilograms 
but  less  than  1000  kilograms  of 
hazardous  waste  in  a  calendar  month 
consists  of  only  a  single  copy  which 
must  accompany  hazardous  waste 
during  transportation  to  the  designated 
facility. 

6.  In  §  262.23,  paragraphs  (a)(3)  and 
(b)  are  revised  to  read  as  follows: 

§262.23    Use  of  ttie  manlf  est 

(a)  *  •  * 

(3)  Retain  one  copy,  in  accordance 
with  S  262.40(a)  except  for  a  generator 
who  generates  greater  than  100 
kilograms  but  less  than  1000  kilograms 
of  hazardous  waste  in  a  calendar  month, 
who  is  excluded  from  the  requirements 
of  S  262.40(a). 

(b)  The  generator  must  give  the 
transporter  the  remaining  copies  of  the 
manifest.  A  generator  who  generates 
greater  than  100  kilograms  but  less  thcin 
1000  kilograms  of  hazardous  waste  in  a 
calendar  month  must  give  the 
transporter  the  single  copy  of  the 
manifest  which  is  to  accompany  the 
waste  to  the  designated  facility. 
***** 

7.  Section  262.32  is  amended  by 
adding  paragraph  (c). 

§262.32    (Marking. 

***** 

(c)  A  generator  who  generates  greater 
than  100  kilograms  but  less  than  1000 
kilograms  of  hazardous  waste  in  a 
calendar  month  is  exempt  from  the 
requirement  of  paragraph  (b)  of  this 
section  to  include  the  Manifest 
Document  Number  on  each  container 
prepared  for  off-site  shipment. 

8.  Section  262.34  is  amended  by 
adding  new  paragraphs  (d),  (e)  and  (f)- 

§262.34    Accumulation  time. 

***** 

(d)  A  generator  who  generates  greater 
than  100  kilograms  but  less  than  1000 
kilograms  of  hazardous  waste  in  a 
calendar  month  may  accumulate 
hazardous  waste  on-site  for  180  days  or 
less  without  a  permit  or  without  having 
interim  status  provided  that: 

(1)  The  quantity  of  waste  accumulated 
on-site  never  exceeds  6000  kilograms; 

(2)  The  generator  complies  with  the 
requirements  of  paragraphs  (a)(1),  (a)(2) 
and  (a)(3)  of  this  section  and  the 
requirements  of  Subpart  C  of  Part  265; 
and 

(3)  The  generator  complies  with  the 
following  requirements: 

(i)  At  all  times  there  must  be  at  least 
one  employee  either  on  the  premises  or 
on  call  [i.e..  available  to  respond  to  an 
emergency  by  reaching  the  facility 
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within  a  short  period  of  time)  with  the 
responsibility  for  coordinating  all 
emergency  response  measures  specified 
in  paragraph  (d)(3)(iv)  of  this  section. 
This  employee  is  the  emergency 
coordinator. 

(ii)  The  generator  must  post  the 
following  information  next  to  the 
telephone: 

(A)  The  name  and  telephone  number 
of  the  emergency  coordinator; 

(B)  Location  of  fire  extinguishers  and 
spill  control  material,  and,  if  present, 
Hre  alarm;  and 

(C)  The  telephone  number  of  the  fire 
department,  unless  the  facility  has  a 
direct  alarm. 

(iii)  The  generator  must  ensure  that  all 
employees  are  thoroughly  familiar  with 
proper  waste  handling  and  emergency 
procedures; 

(iv)  The  emergency  coordinator  or  his 
designee  must  respond  to  any 
emergencies  that  arise.  The  applicable 
responses  are  as  follows: 

(A)  In  the  event  of  a  fire,  call  the  fire 
department  or  attempt  to  extinguish  it 
using  a  fire  extinguisher; 

(B)  In  the  event  of  a  spill,  contain  the 
flow  of  hazardous  waste  to  the  extent 
possible,  and  as  soon  as  is  practicable, 
clean  up  the  hazardous  waste  and  any 
contaminated  materials  or  soil; 

(C)  In  the  event  of  a  fire,  explosion,  or 
other  release  which  could  threaten 
human  health  outside  the  facility  or 
when  the  generator  has  knowledge  that 
a  spill  has  reached  surface  water,  the 
generator  must  immediately  notify  the 
National  Response  Center  (using  their 
24-hour  toll  free  number  800/424-8802). 
The  report  must  include  the  following 
information: 

[1]  The  name,  address,  and  U.S.  EPA 
IdentiHcation  Number  of  the  generator; 

(2)  Date,  time,  and  type  otincident 
[e.g.,  spill  or  fire); 

[3]  Quantity  and  type  of  hazardous 
waste  involved  in  the  incident; 

[4]  Extent  of  injuries,  if  any;  and 

(5)  Estimated  quantity  and  disposition 
of  recovered  materials,  if  any. 

(e)  A  generator  who  generates  greater 
han  100  kilograms  but  less  than  1000 
kilograms  of  hazardous  waste  in  a 
calendar  month  and  who  must  transport 
his  waste,  or  offer  his  waste  for 
transportation,  over  a  distance  of  200 
miles  or  more  for  off-site  treatment, 
storage  or  disposal  may  accumulate 
hazardous  waste  on-site  for  270  days  or 
less  without  a  permit  or  without  having 
interim  status  provided  that  he  complies 
with  the  requirements  of  paragraph  (d) 
of  this  section. 

(f)  A  generator  who  generates  greater 
than  100  kilograms  but  less  than  1000 
kilograms  of  hazardous  waste  in  a 
calendar  month  and  who  accumulates 


hazardous  waste  for  more  than  180  days 
(or  for  more  than  270  days  if  he  must 
transport  his  waste,  or  offer  his  waste 
for  transportation,  over  a  distance  of  200 
miles  or  more)  is  an  operator  of  a 
storage  facility  and  is  subject  to  the 
requirements  of  40  CFR  Parts  264  and 
265  and  the  permit  requirements  of  40 
CFR  Part  270  unless  he  has  been  granted 
an  extension  to  the  180-day  (or  270-day 
if  applicable]  period.  Such  extension 
may  be  granted  by  EPA  if  hazardous 
wastes  must  remain  on-site  for  longer 
than  180  days  (or  270  days  if  applicable) 
due  to  unforeseen,  temporary,  and 
uncontrollable  circumstances.  An 
extension  of  up  to  30  days  may  be 
granted  at  the  discretion  of  the  Regional 
Administrator  on  a  case-by-case  basis. 

9.  In  Subpart  D  of  Part  262,  add  the 
following  new  S  262.44: 

§  262.44    Special  Requirements  for 
Generators  of  between  100  and  1000  kg/ 
nto. 

A  generator  who  generates  greater 
than  100  kilograms  but  less  than  1000 
kilograms  of  hazardous  waste  in  a 
calendar  month  is  exempt  from  the 
requirements  of  this  subpart,  except  for 
the  recordkeeping  requirements  in 
paragraphs  (c)  and  (d)  in  §  262.40  and 
the  requirements  of  S  262.43. 

PART  263— STANDARDS  APPLICABLE 
TO  TRANSPORTERS  OF  HAZARDOUS 
WASTE 

10.  The  authority  citation  for  Part  263 
continues  to  read  as  follows: 

Authority:  Sees.  2002(a].  3002,  3003. 
3004,and  3005  of  the  Solid  Waste  Disposal 
Act  as  amended  by  the  Resource 
Conservation  and  Recovery  Act  of  1976  and 
as  amended  by  the  Quiet  Communities  Act  of 
1978  (42  U.S.C.  6912,  6922,  6923,  6924,  and 
6925). 

11.  In  5.263.20,  paragraphs  (b),  (d)(2) 
and  (d)(3)  are  revised,  and  paragraph  (h) 
is  added  to  read  as  follows: 

§  263.20    The  manifest  system. 

*         *      •  *         *        * 

(b)  Before  transporting  the  hazardous 
waste,  the  transporter  must  sign  and 
date  the  manifest  acknowledging 
acceptance  of  the  hazardous  waste  from 
the  generator.  Except  for  waste  received 
from  a  generator  who  generates  greater 
than  100  kilograms  but  less  than  1000 
kilograms  of  hazardous  waste  in  a 
calendar  month,  the  transporter  must 
return  a  signed  copy  of  the  manifest  to 
the  generator  before  leaving  the 
generator's  property. 
«      ■  *        *        *        * 

(d)  *  *  * 

(2)  Retain  one  copy  of  the  manifest  in 
accordance  with  S  263.22,  except  for  a 


manifest  received  from  a  generator  who 
generates  greater  than  100  kilograms  but 
less  than  1000  kilograms  of  hazardous 
waste  in  a  calendar  month:  and 

(3)  Give  the  remaining  copies  of  the 
manifest,  or  the  single  copy  of  the 
manifest  that  accompanies  waste 
shipped  by  a  generator  who  generates 
greater  than  100  kilograms  but  less  than 
1000  kilograms  of  hazardous  waste  in  a 
calendar  month,  to  the  accepting 
transporter  or  designated  facility. 
«        •        *        *        * 

(h)  A  transporter  transporting 
hazardous  waste  from  a  generator  who 
generates  greater  than  100  kilograms  but 
less  than  1000  kilograms  of  hazardous 
waste  in  a  calendar  month  need  not 
comply  with  the  requirements  of  this 
section  or  those  of  9  283.22  provided 
that: 

(1)  The  waste  is  being  transported 
pursuant  to  a  reclamation  agreement  as 
provided  for  in  §  262.20(e); 

(2)  Hie  transporter  records,  on  a  log  or 
shipping  paper,  the  following 
information  for  each  shipment: 

(i)  The  name,  address,  and  EPA 
Identification  Number  of  the  generator 
of  the  waste; 

(ii)  The  quantity  of  waste  accepted: 

(iii)  All  DOT  required  shipping 
information; 

(iv)  The  date  the  waste  is  accepted: 
and 

(3)  Hie  transporter  carries  this  record 
when  transporting  waste  to  the 
reclamation  facility. 

12.  In  §  263.22,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  63.22    RccordkeepinQ. 

(a)  Except  for  a  manifest  received 
from  a  generator  who  generates  greater 
than  100  kilograms  but  less  than  1000 
kilograms  of  hazardous  waste  in  a 
calendar  month,  a  transporter  of 
hazardous  waste  must  keep  a  copy  of 
the  manifest  signed  by  the  generator, 
himself,  and  the  next  designated 
transporter  or  the  owner  or  operator  of 
the  designated  facility  for  a  period  of 
three  years  from  the  date  the  hazardous 
waste  was  accepted  by  the  initial 
transporter. 


PART  264— STANDARDS  FOR 
OWNERS  AND  OPERATORS  OF 
HAZARDOUS  WASTE  TREATMENT. 
STORAGE,  AND  DISPOSAL 
FACILITIES 

13.  The  authority  citation  for  Part  264 
continues  to  read  as  follows: 

Authority:  Sees.  1006.  2002(a),  3004.  and 
3005  of  the  Solid  Waste  Disposal  Act  as 
amended  by  the  Resource  Conservation  and 
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Recovery  Act  of  1976.  as  amended  (42  U.S.C. 
6905.  6912(a).  6924.  and  6925). 

14.  In  S  264.71,  paragraphs  (a)(3)  and 
(a)(4)  are  revised  to  read  as  follows: 

§  264.71    Um  of  manitast  systom. 

(a)  *  *  * 

(3)  Immediately  give  the  transporter  at 
least  one  copy  of  the  signed  manifest, 
unless  the  manifest  is  received  from  a 
generator  who  generates  greater  than 
100  kilograms  but  less  than  1000 
kilograms  of  hazardous  waste  in  a 
calendar  month: 

(4)  Within  30  days  after  the  delivery, 
send  a  copy  of  the  manifest  to  the 
generator,  unless  the  manifest  is 
received  from  a  generator  who 
generates  greater  than  100  kilograms  but 
less  than  1000  kilograms  of  hazardous 
waste  in  a  calendar  month;  and 


PART  265— INTERIM  STATUS 
STANDARDS  FOR  OWNERS  AND 
OPERATORS  OF  HAZARDOUS  WASTE 
TREATMENT.  STORAGE,  AND 
DISPOSAL  FACILITIES 

15.  The  authority  citation  for  Part  265 
continues  to  read  as  follows: 

Autiiority:  Sees.  1006,  2002(a).  3004.  3005, 
and  3015  of  the  Solid  Waste  Disposal  Act.  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976.  as  amended  (42  U.S.C. 
8905.  6812(a).  6924.  6925,  and  6935). 

16.  In  S  265.71,  paragraphs  (a)(3)  and 
(a)(4)  are  revised  to  read  as  follows: 

$265.71    Um  of  manifest 

(a)  *  *  * 

(3)  Immediately  give  the  transporter  at 
least  one  copy  of  the  signed  manifest, 
unless  the  manifest  is  received  from  a 


generator  who  generates  greater  than 
100  kilograms  but  less  than  1000 
kilograms  of  hazardous  waste  in  a 
calendar  month. 

(4)  Within  30  days  after  the  delivery, 
send  a  copy  of  the  manifest  to  the 
generator,  unless  the  manifest  is 
received  from  a  generator  who 
generates  greater  than  100  kilograms  but 
less  than  1000  kilograms  of  hazardous 
waste  in  a  calendar  month. 


PART  270— EPA  ADMINISTERED 
PERMIT  PROGRAMS:  THE 
HAZARDOUS  WASTE  PERMIT 
PROGRAM 

17.  The  authority  citation  for  Part  270 
continues  to  read  as  follows: 

Authority:  Sees.  1006.  2002.  3005.  3007,  3019, 
and  7004  of  the  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976,  as  amended  (42  U.S.C. 
6905,  6912,  6925.  6927,  6939,  and  6974). 

§  270.1    (Amendodl 

18.  Section  270.1  is  amended  by 
revising  paragraph  (c){2)(i)  to  read  as 
follows: 

•        *        •        *        * 

(c)  *  *  * 

(2)  *  •  * 

(i)  Generators  who  accumulate 
hazardous  waste  on-site  for  less  than 
the  time  periods  provided  in  40  CFR 
262.34. 
***** 

19.  Section  270.10  is  amended  by 
adding  paragraph  (e)(l)(iii)  to  read  as 
follows: 

§  270.10    General  application 
requirementa. 

(e)  *  *  * 


(1)  *  *  * 

(iii)  For  generators  generating  greater 
than  100  kilograms  but  less  than  1000 
kilograms  of  hazardous  waste  in  a 
calender  month  and  treats,  stores,  or 
disposes  of  these  wastes  on-site,  by 

(one  year  after  the  date  of 

publication  of  the  fmal  regulations). 


PART  271— REQUIREMENTS  FOR 
AUTHORIZATION  OF  STATE 
HAZARDOUS  WASTE  PROGRAMS 

20.  The  authority  citation  for  Part  271 
continues  to  read  as  follows: 

Authority:  Sees.  1006,  2002(a).  and  3006  of 
the  Solid  Waste  Disposal  Act,  as  amended  by 
the  Resource  Conservation  and  Recovery  Act 
of  1976,  as  amended  (42  U.S.C.  6905,  6912(a), 
and  6926). 

§271.1    [Amended] 

21.  §  271.1(j)  is  amended  by  adding  the 
following  entry  to  Table  1  in 
chronological  order  by  date  of 
publication: 

Table  1.— Regulations  Implementing  ttie  Haz- 
ardous and  Solid  Waste  Amendments  of 
1984 


Tills  o<  regulation 


Fsdaral  Register 
reference    . 


Aug.  1,  1965 Proposed  50  FR  [iosefl 

Regulations  tcx  Federal  Regeter 

Gerwrators  at  page  number) 

100-1000  kg/ mo 
o)  Hazardous 
Waste. 


|FR  Doc.  85-18112  Filed  7-31-85;  8:45  am] 
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Department  of  Labor 

Office  of  Labor-Management  Standards 
Bureau  of  Labor-Management  Relations 
and  Cooperative  Programs 

29  CFR  Parts  207  et  al. 

Technical  Amendments  and 
Redesignation  of  Rules  Relating  to 
Standards  of  Conduct  for  Federal  Sector 
Labor  Organizations  and  Labor- 
Management  Reports;  Final  Rule 
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DEPARTMENT  OF  LABOR 

Office  of  Labor-Management 
Standards 

Bureau  of  Lat>or-Management 
Relations  and  Cooperative  Programs 

29  CFR  Parts  207,  208,  209,  401.  402, 
403,  404,  405,  406,  408,  409,  417, 451, 
452, 453, 457, 458,  and  459 

Tecfinical  Amendments  and 
Redesignation  of  Rules  Relating  to 
Standards  of  Conduct  for  Federal 
Sector  Labor  Organizations  and  Labor- 
Management  Reports 

AGENCIES:  Office  of  Labor-Management 
Standards  and  Bureau  of  Labor- 
Management  Relations  and  Cooperative 
Programs.  Labor. 
ACTKMC  Final  rule. 

summary:  This  docimient  makes  a 
number  of  technical  amendments  to 
Chapters  II  and  IV  of  the  Department's 
regulations.  It  also  transfers  the 
regulations  relating  to  the  standards  of 
conduct  for  Federal  sector  labor- 
organizations.  Parts  207-209  of  Chapter 
n.  to  a  new  Subchapter  B  of  Chapter  IV 
and  redesignates  them  as  Parts  457-459. 
respectively.  These  amendments  and 
redesignations  are  necessary  because  of 
the  reorganization  of  the  agencies  that 
have  jurisdiction  over  Chapters  II  and 
rv.  (In  a  related  action  made  necessary 
by  the  reorganization,  the  Federal 
Register  notice  published  June  28. 1985. 
50  FR  28704,  removed  the  regulations 
previously  fai  Subchapter  B  of  Chapter 
IV  from  the  Code  of  Federal  Regulations, 
relating  to  welfare  and  pension  plan 
reports,  after  portions  were  transferred 
to  Chapter  XXV  of  Title  29.)  This 
document  also  makes  other  changes  in 
the  redesignated  reguJations  and  in  the 
regulations  currently  in  Subchapter  A  of 
Chapter  IV,  relating  to  labor- 
management  reports  and  standards  in 
the  private  sector,  in  order  to 
incorporate  pertinent  new  statutes  and 
court  decisions,  and  to  make  a  number 
of  corrections  and  clarifications. 
EFFECTIVE  DATE:  August  1,  1985. 
FOR  FURTHER  INFORMATIOM  CONTACT 
Kay  Oshel,  Chief,  Division  of 
Interpretations  and  Standards,  Office  of 
Labor-Management  Standards, 
Department  of  Labor,  Washington,  D.C. 
20210;  telephone  202-523-7373  (this  is 
not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Secretary  of  Labor's  Order  No.  3-84. 
dated  May  3, 1984  (49  FR  20578, 
published  May  15. 1984)  delegated 
authority  and  responsibility  for  certain 
labor-management  relations  programs  to 


the  Office  of  Labor-Management 
Relations  Services  (LMRS)  and  the 
newly  established  Office  of  Labor- 
Management  Standards  (OLMS)  that 
had  previously  been  assigned  to  the 
Labor-Management  Services 
Administration  (LMSA).  LMRS  was 
delegated  authority  and  assigned 
responsibility  for,  among  other  things, 
the  administration  of  sections  3(e).  4, 
and  13(c)  of  the  Urban  Mass 
Transportation  Act  of  1964.  OLMS  was 
delegated  authority  and  assigned 
responsibility  for,  among  other  things, 
the  adminisfration  of  the  Labor- 
Management  Reporting  and  Disclosure 
Act  of  1959.  as  amended  (LMRDA),  and 
the  provisions  of  the  Civil  Service 
Reform  Act  of  1978  (CSRA)  and  the 
Foreign  Service  Act  of  1980  (FSA) 
relating  to  the  standards  of  conduct  for 
Federal  sector  labor  organizations,  5 
U.S.C.  7120  and  22  U.S.C.  4117. 
respectively.  LMSA  and  the  predecessor 
of  OLMS,  the  Office  of  Labor- 
Management  Standards  Enforcement  no 
longer  exist.  IMRS  was  subsequently 
redesignated  as  the  Bureau  of  Labor- 
Management  Relations  and  Cooperative 
Programs  by  Secretary  of  Labor's  Order 
No.  7-84,  dated  September  20, 1984. 

As  a  result  of  the  jurisdictional 
changes  made  by  this  reorganization,  it 
is  necessary  to  make  a  number  of 
technical  amendments  to  Chapters  II 
and  IV  of  the  Department's  regulations. 
With  regard  to  Chapter  II,  the  present 
heading  is  the  "Office  of  the  Assistant 
Secretary  for  Labor-Management 
Relations"  (the  Assistant  Secretary  was 
the  head  of  LMSA  and  also  had  the  title 
of  the  Labor-Management  Services 
Administrator).  Chapter  II  is  now  under 
the  jurisdiction  of  the  Bureau  of  Labor- 
Management  Relations  and  Cooperative 
Programs,  and  the  heading  is  changed 
accordingly.  (In  addition,  as  described 
further  below.  Parts  207-209  of  Chapter 
II  will  be  transferred  to  Chapter  IV.) 

With  regard  to  Chapter  IV.  the 
heading  was  formally  changed  to  the 
"Office  of  Labor-Managment  Standards" 
in  the  Federal  Register  notice  published 
June  28, 1985,  50  FR  26704.  The  heading 
of  Subchapter  A  is  changed  from 
"Labor-Management  Reports"  to 
"Labor-Management  Standards."  The 
regulations  in  Subchapter  A  implement 
the  LMRDA. 

In  addition.  Parts  207-209  of  Chapter 
II.  which  implement  the  standards  of 
conduct  provisions  of  the  CSRA  and  the 
FSA  and  are  therefore  under  the 
jurisidiction  of  OLMS.  are  transferred  to 
Chapter  IV  in  a  new  Subchapter  B  (with 
the  heading  "Standards  of  Conduct"). 
These  regulations  are  also  redesignated 
as  Parts  457-459,  respectively. 


It  is  also  noted  that  a  Federal  Register 
notice,  published  June  28, 1985  (50  FR 
26704)  removed  the  previous  Subchapter 
B  of  Chapter  IV  which  had  the  heading 
"Welfare-Pension  Reports."  Portions  of 
those  regulations  were  transferred  to 
Chapter  XXV  of  Title  29  and  the 
remainder  were  removed  entirely  from 
the  Code  of  Federal  Regulations. 

The  text  of  the  regulations  in 
Subchapter  A  and  newly  redesignated 
Subchapter  B  of  Chapter  IV  require 
numerous  changes  in  nomenclature 
throughout  to  reflect  the  new  titles  of 
offices  and  positions  and  the 
appropriate  reassignment  of  duties 
(notice  of  which  was  made  in  49  FR 
36576,  September  18, 1984).  Several 
technical  amendments  have  also  been 
made  in  order  to  incorporate  statutory 
changes.  These  include  the  extension  of 
the  applicability  of  the  Standards  of 
Conduct  regulations  to  labor 
organizations  covered  by  the  Foreign 
Service  Act  (notice  of  which  was  made 
in  46  FR  12206,  February  13, 1981)  and 
the  incorporation  of  the  amendments 
made  to  section  504  of  the  LMRDA  (29 
U.S.C.  504)  by  the  Comprehensive  Crime 
Control  Act  of  1984. 

Changes  have  also  been  made  to 
reflect  pertinent  Supreme  Court 
decisions.  The  decision  in  Bureau  of 
Alcohol,  Tobacco  and  Firearms  v. 
Federal  Labor  Relations  Authority  et  oL, 
104  S.  Ct.  439  (1983),  requires  the 
removal  of  the  last  sentence  in  new 
redesignated  5  458.72(c)  (previously 
§  208.72(c))  relating  to  per  diem 
expenses.  Other  decisions  are  referred 
to  as  appropriate. 

In  addition,  the  rules  in  29  CFR  7P.62 
regarding  search  and  copying  charges, 
which  are  applicable  to  all  Department 
of  Labor  agencies,  are  now  referred  to  in 
S§  417.7  and  417.21  of  the  amended 
regulations.  Also,  §§  451.3  and  452.12 
are  corrected  to  clarify  that  the  rationale 
regarding  the  coverage  of  national  and 
international  unions  that  are  composed 
of  both  exempt  governmental  locals  and 
covered  private  or  mixed  sector  locals 
applies  to  intermediate  bodies  as  well. 
Finally,  a  number  of  typographical  and 
clerical  errors  are  corrected. 

The  rulemaking  contained  in  this 
document  was  not  listed  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  October  22, 
1984  (49  FR  41816). 

Publication  in  Final 

The  undersigned  has  determined  that 
this  reorganization  and  amendment  of 
regulations  need  not  be  published  as  a 
proposed  rule,  as  generally  required  by 
the  Administrative  Procedure  Act 
(APA).  5  U.S.C.  553,  since  this 
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rulemaking  merely  reflects  agency 
organization,  procedure  and  practice.  It 
is  thus  exempt  under  section  553(b)(A) 
of  the  APA. 

Effective  Date 

Furthermore,  the  undersigned  has 
determined  that  good  cause  exists  for 
waiving  the  customary  requirement  for 
delay  in  the  effective  date  of  a  final  rule 
for  30  days  following  its  publication 
since  this  rule  is  technical  and 
nonsubstantive,  and  merely  reflects 
agency  organization,  practice  and 
procedure.  Therefore,  these  amendments 
shall  be  effective  upon  publication.  See 
5  U.S.C.  553(d) 

Classification — Executive  Order  12291 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291  on  Federal 
Regulation  issued  on  February  17, 1981. 
Analysis  of  the  rule  indicates  that  it 
does  not:  (1)  Have  an  annual  effect  on 
the  economy  of  $100  million  or  more;  (2) 
cause  a  major  increase  in  cost  or  prices 
for  consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required  for  this  rule 
under  5  U.S.C.  553(b),  the  requirements 
of  the  Regulatory  Flexibility  Act,  Pub.  L. 
96-354,  94  Stat.  1165.  5  U.S.C.  601  et  seq., 
pertaining  to  regulatory  flexibility 
analysis  do  not  apply.  See  5  U.S.C. 
601(2). 

Paperwork  Reduction  Act 

This  final  nde  is  not  subject  to  section 
3504(h)  of  the  Paperwork  Reduction  Act, 
since  it  does  not  contain  any  new 
collection  of  information  requirement. 

List  of  Subjects 

29  CFR  Part  401 

Labor  unions. 

29  CFR  Parts  402,  403.  404  and  408 

Labor  unions.  Reporting  and 
recordkeeping  requirements. 

29  CFR  Parts  405  and  406 

Labor  mangement  relations.  Reporting 
and  recordkeeping  requirements. 

29  CFR  Part  409 

Insurance  companies.  Reporting  and 
recordkeeping  requirements. 


29  CFR  Part  417 

Labor  unions. 
29  CFR  Parts  451  and  452 

Labor  unions. 
29  CFR  Part  453 

Labor  unions.  Surety  bonds. 
29  CFR  Part  457  and  458 

Labor  unions. 

29  CFR  Part  459 

Labor  unions.  Administrative  practice 
and  procedure. 

Adoption  of  Amendments  of 
Regulations 

Accordingly,  Chapters  II  and  FV  of 
Title  29  of  the  Code  of  Federal 
Regulations  are  amended  as  set  forth 
below. 

CHAPTER  II— BUREAU  OF  LABOR- 
MANAGEMENT  RELATIONS  AND 
COOPERATIVE  PROGRAMS, 
DEPARTMENT  OF  LABOR 

1.  The  heading  of  Chapter  U.  now 
reading  "O^ice  of  the  Assistant 
Secretary  for  Labor-Management 
Relations,"  is  changed  to  read  "Bureau 
of  Labor-Management  relations  and 
Cooperative  Programs,  Department  of 
Labor." 

CHAPTER  IV-OFFICE  OF  LABOR- 
MANAGEMENT  STANDARDS, 
DEPARTMENT  OF  LABOR 

2.  The  heading  of  Chapter  IV, 
continues  to  read  "Office  of  Labor- 
Management  Standards,  Department  of 
Labor." 

SUBCHAPTER  A— LABOR-MANAGEMENT 
STANDARDS 

3.  The  heading  of  Subchapter  A  of 
Chapter  IV,  now  reading  "Labor- 
Management  Reports,"  is  changed  to 
read  "Labor-Management  Standards." 

4.  All  references  to  the  "Labor- 
Management  Services  Administrator" 
and  to  the  "Administrator"  are  changed 
to  the  "Assistant  Secretary." 

5.  All  references  to  the  "Office  of 
Labor-Management  Standards 
Enforcement,"  the  "Director  of  the 
Office  of  Labor-Management  Standards 
Enforcement,"  and  the  "Director,  Office 
of  Labor-Management  Standards 
Enforcement"  are  changed  to  the  "Office 
of  Labor-Management  Standards," 
except  that  a.  the  references  to  the 
Director  in  29  CFR  451.1(c)  and  453.1(a) 
are  changed  to  refer  to  the  Secretary  of 
Labor  and  the  parenthetical  statement 
"(and  delegated  by  him  to  the  Assistant 
Secretary)"  is  added  following  the 
references  to  section  601  of  the  LMRDA. 


and  b.  the  words  "and  to  the  Director. 
Office  of  Labor-Management  Standards 
Enforcement"  in  29  CFR  452.6  are 
removed. 

6.  The  word  "(Revised)"  is  removed 
wherever  it  appears. 

7.  The  words  "at  the  place  aforesaid" 
are  removed  wherever  they  appear. 

8.  All  references  to  addresse*  are        * 
removed  by  a.  removing  the  words 
"Division  of  Reports  Processing  and 
Disclosure,  U.S.  Department  of  Labor. 
200  Constitution  Avenue  NW., 
Washingtoa  D.C.  20216"  in  29  CFR 
403.4(b)(4),  and  b.  removing  the  words 
"United  States  Department  of  Labor. 
Washington.  D.C.  20216"  in  29  CFR 
402.3(a).  403^(a).  403.5(a).  404^  405^ 
406.2(a].  408.2  and  409^ 

PART  401— MEANING  OF  TERMS 
USED  IN  THIS  SUBCHAPTER 

9.  The  authority  citation  for  Part  401  is 
revised  to  read  as  follows: 

Authority:  Sees.  3. 206,  301, 401. 402.  73 
Stat.  520,  529,  53a  532.  534:  29  U.&C  402.  438. 
461.  481,  482:  Secretaiy's  Order  No.  3-84  (40 
FR  20578). 

10.  A  new  §  401.19  is  added  to  Part  401 
to  read  as  follows: 

§401.19    Assistant  Secretary. 

"Assistant  Secretary"  means  the 
Assistant  Secretary  of  Labor  for  Labor- 
Management  Standards,  head  of  the 
Office  of  Labor-Management  Standards. 

PART  402— LABOR  ORGANIZATION 
INFORMATION  REPORTS 

11.  The  authority  citation  for  Part  402 
is  revised  to  read  as  follows: 

Authwity:  Sees.  201.  206,  73  Stat  524.  529: 
29  U.S.C.  431, 438;  Secretary's  Order  No.  3-«4 
(49  FR  20578). 

§402.2    [Amended] 

12.  29  CFR  402.2  is  corrected  by 
removing  the  words  "the  following" 
which  precede  "United  States 
Department  of  Lalior  Form  LM-1." 

13.  29  CFR  402.4(a)  is  amended  by 
removing  the  words  that  follow 
"documents  called  for  by  that  form"  and 
that  precede  "for  each  reporting  period." 

14.  29  CFR  402.4(b)(1)  is  amended  by 
changing  the  word  "director"  to 
"Office." 

15.  29  CFR  402.10  is  corrected  by 
changing  the  word  "made"  to  "make." 

PART  403— LABOR  ORGANIZATION 
ANNUAL  FINANCIAL  REPORTS 

16.  The  authority  citation  for  Part  403 
is  revised  to  read  as  follows: 
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Authority:  Sees.  201.  208,  301.  73  Stat.  524. 
529,  530;  29  U.3.C  431,  43a,  461;  Secretary's 
Oder  Na  3-S4  (46  FR  20578). 


S  403.4    [AinwMtodl 

17.  In  29  CFR  403.4(b)(3)(ii).  the 
parenthetical  statement  "(formerly  the 
Office  of  Labor-Management  and 
Welfare-Pension  Reports)"  is  removed. 

la  29  CFR  403.4(b)(4)  is  corrected  by 
removing  the  comma  that  follows  the 
words  "in  »vriting." 

§403.5    (Airandadl 

19.  20  CFR  403.5(a)  is  corrected  by 
changing  the  word  "offices"  following 
"corresponding  principal"  to  "officers." 

PART  404-LABOR  ORGANIZATION 
OFFICERS  AND  EMPLOYEES  REPORT 

20.  The  authority  citation  for  Part  404 
is  revised  to  read  as  follows: 

Audiority:  Sees.  202,  206,  73  Stat.  525.  529; 
29  U.S.C.  432. 438:  Secretary's  Order  No.  3-84 
(49  FR  20578). 

9  404.1    [AiMmtod] 

21.  29  CFR  404.1(b)  is  corrected  by 
changing  the  word  "of  following 
"executive  board"  to  "or." 

PART  40$-EMPLOYER  REPORTS 

22.  The  authority  citation  for  Part  405 
is  revised  to  read  as  follows: 

Autlmrity:  Sees.  203.  208,  73  Stat.  526,  529; 
29  U.S.C.  433,  438;  Secretary's  Order  No.  3-84 
(49  FR  20578). 

PART  406— REPORTING  BY  LABOR 
RELATIONS  CONSULTANTS  AND 
OTHER  PERSONS,  CERTAIN 
AGREEMENTS  WITH  EMPLOYERS 

23.  The  authority  cifation  for  Part  406 
is  revised  to  read  as  follows: 

Authority:  Sees.  203,  207.  208,  73  Stat.  528, 
529;  29  US  C.  433,  437.  438:  Secretary's  Order 
No.  3-84  (49  FR  20578). 

§9  406.3  and  406.4    [Amwidcd] 

24.  In  29  CFR  406.3  and  406.4,  the  word 
"said"  is  removed. 

PART  408— LABOR  ORGANIZATION 
TRUSTEESHIP  REPORTS 

25.  The  authority  citation  for  Part  408 
is  revised  to  read  as  follows: 

Authority:  Sees.  201,  20a  301.  73  Stat.  524, 
529.  530:  29  U.S.C.  431.  438,  481;  Secretary's 
Order  No.  3-84  (49  FR  20578). 

PART  409— REPORTS  BY  SURETY 
COMPANIES 

2a  The  authority  citation  for  Part  409 
is  revised  to  read  as  follows: 

Authority:  Sec.  211,  79  Stat.  888;  29  U.S.C. 
441;  Secretary's  Order  No.  3-84  (49  FR  20578). 


S  409.2    [AiTWfMted] 

27.  In  29  CFR  409.2.  the  words  "Form 
LMSA  S-1"  are  changed  to  "Form  S-1." 

{409.3    (Am«Mtod) 

28.  In  29  CFR  409.3.  paragraph  (b)  is 
removed  and  the  paragraph  designation 
for  paragraph  (a)  is  removed. 

PART  417— PROCEDURE  FOR 
REMOVAL  OF  LOCAL  LABOR 
ORGANIZATION  OFFICERS 

29.  The  authority  citation  for  Part  417 
is  revised  to  read  as  follows: 

Authority:  Sees.  401,  402,  73  Stat.  533,  534; 
29  U.S.C.  481,  482;  Secretary's  Order  No.  3-84 
(49  FR  20578). 

30.  29  CFR  417.2(e)(3)  is  corrected  by 
removing  the  comma  that  precedes  the 
words  "adequate  opportunity." 

31.  29  CFR  417.2(e)(4)  is  corrected  by 
changing  the  word  "bodies"  to  "body's." 

32.  29  CFR  417.2  is  amended  by  a. 
removing  paragraphs  (a)  through  (d)  and 
by  redesignating  paragraphs  (e)  through 
(i)  as  paragraphs  (b)  through  (f), 
respectively,  and  b.  adding  paragraph 
(a)  to  read  as  follows: 

§417.2    [AmmdMl] 

(a)  "Director"  means  the  Director. 
Office  of  Elections,  Trusteeships  and 
International  Union  Audits  within  the 
Office  of  Labor-Management  Standards. 


§417.4    [AiMiMtod] 

33.  In  29  CFR  417.4(a),  the  word 
"investigate"  is  removed  and  the  words 
"cause  an  investigation  to  be  conducted 
or*  are  added  in  its  place. 

34.  29  CFR  417.4(a)  is  corrected  by 
changing  the  last  word,  "proceeding,"  to 
"proceedings." 

35.  29  CFR  417.7  is  revised  to  read  as 
follows: 

§417.7    Transcript 

An  official  reporter  shall  make  the 
only  official  transcript  of  the 
proceedings.  Copies  of  the  official 
transcript  shall  be  made  available  upon 
request  addressed  to  the  Assistant 
Secretary  in  accordance  with  the 
provisions  of  29  CFR  70.62(c). 

36.  29  CFR  417.21  is  revised  to  read  as 
follows: 

§  417.21    Transcript 

It  shall  be  within  the  discretion  of  the 
Assistant  Secretary  to  require  an  official 
reporter  to  make  an  official  transcript  of 
the  hearings.  In  the  event  he  does  so 
require,  copies  of  the  official  transcript 
shall  be  made  available  upon  request 
addressed  to  the  Assistant  Secretary  in 
accordance  with  the  provisions  of  29 
CFR  70.62(c). 


§417.24    [AmMided] 

37.  29  CFR  417.24  is  corrected  by 
changing  the  word  "and"  that  follows 
"conduct  of  the  hearing"  to  "or." 

PART  451— LABOR  ORGANIZATIONS 
AS  DEFINEO  IN  THE  LABOR- 
MANAGEMENT  REPORTING  AND 
DISCLOSURE  ACT  OF  1959 

38.  The  authority  citation  for  Part  451 
is  revised  to  read  as  follows: 

Authority:  Sees.  3.  208,  401,  78  Stat.  520, 
529,  532;  29  U.S.C.  402. 438,  481;  Secretary's 
Order  No.  3-84  (49  FR  20578). 

39.  In  29  CFR  451.3(a)(4).  the 
parenthetical  statement  is  revised  to 
read  as  follows: 

§451.3    [AnMnd«d] 

(a)  *  *  * 

(4)  Organizations  composed  of 
Federal  government  employees  that 
meet  the  definition  of  "labor 
organization"  in  the  Civil  Service 
Reform  Act  or  the  Foreign  Service  Act 
are  subject  to  the  standards  of  conduct 
requirements  of  those  Acts,  5  U.S.C. 
7120  and  22  U.S.C.  4117.  respectively. 
The  regulations  implementing  the 
standards  of  conduct  requirements  are 
contained  in  Parts  457-459  of  this  title. 
•-.       •        •        •        * 

40.  In  29  CFR  451.3(a)(4),  the  words 
"national  or  international  labor 
organization"  are  changed  to  "national, 
international  or  intermediate  labor 
organization". 

PART  452— GENERAL  STATEMENT 
CONCERNING  THE  ELECTION 
PROVISIONS  OF  THE  LABOR- 
MANAGEMENT  REPORTING  AND 
DISCLOSURE  ACT  OF  1959 

41.  The  authority  citation  for  Part  452 
is  revised  to  read  as  follows: 

Authority:  Sees.  401,  402,  73  Stat.  532,  534; 
29  U.S.C.  481,  482;  Secretary's  Order  No.  3-84 
(49  FR  20578). 

42.  In  29  CFR  452.5,  the  text  for 
footnote  6  is  revised  to  read  as  follows: 

*Dunlop  V.  Bachowski.  421  U.S.  560,  570 
(1975),  citing  Wirtz  v.  Glass  Bottle  Blowers. 
389  U.S.  463,  472  (1968)  and  Schonfeld  v. 
Wirtz,  285  F.  Supp.  705.  707-708  (1966). 

43.  29  CFR  452.9  is  revised  to  read  as 
follows: 

§  452.9    Prottibltion  against  certain  persons 
tiolding  office;  Section  504. 

Among  the  safeguards  for  labor 
organizations  provided  in  Title  V  is  a 
prohibition  against  the  holding  of  office 
by  certain  classes  of  persons.'"  This 
provision  makes  it  a  crime  for  any 
person  willfully  to  serve  in  certain 
positions,  including  as  an  elected  officer 
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of  a  labor  organization,  for  a  period  of 
three  to  thirteen  years  after  conviction 
or  imprisonment  for  the  commission  of 
specified  offenses,  including  violation  of 
Titles  II  or  III  of  the  Act.  or  conspiracy 
or  attempt  to  commit  such  o^enses.  It  is 
likewise  a  crime  for  any  labor 
organization  or  officer  knowingly  to 
permit  such  a  person  to  serve  in  such 
positions.  Persons  subject  to  the 
prohibition  applicable  to  convicted 
criminals  may  serve  if  their  citizenship 
rights  have  been  fully  restored  after 
being  taken  away  by  reason  of  the 
conviction,  or  if,  following  the 
procedures  set  forth  in  the  Act,  it  is 
determined  that  their  service  would  not 
be  contrary  to  the  purposes  of  the  Act. 

44.  In  29  CFR  452.9,  the  text  of 
footnote  10  is  revised  to  read  as  follows: 

'"Act.  sec.  504(a)  (29  VS.C.  504),  as 
amended  by  the  Comprehensive  Crime 
Control  Act  of  1984,  Pub.  L.  98-473,  ices.  229, 
235.  803  and  804.  See  text  at  footnote  23  for  a 
list  of  the  disabling  crimes. 

§452.12    [Amen<ted] 

45.  In  29  CFR  452.12.  the  words  "an 
international  or  national  labor 
organization"  are  changed  to  "a 
national,  international  or  intermediate 
labor  organization." 

46.  In  29  CFR  452.12.  the  text  of 
footnote  13  is  revised  to  read  as  follows: 

"Most  labor  organization*  composed  of 
Federal  Government  employees  are  subject 
to  the  standards  of  conduct  provisions  of  the 
Civil  Service  Reform  Act  5  U.S.C.  712a  or  the 
Foreign  Service  Act,  22  U.S.C.  4117.  The 
regulations  implementing  those  statutory 
provisions  are  contained  in  Parts  457-459  of 
this  title. 

47.  29  CFR  452.12  is  corrected  by 
changing  the  word  "is"  that  follows 
"United  States  Government."  to  "its." 

§452.34    [Amended] 

48.  29  CFR  452-34  is  amended  by  (a) 
removing  the  words  "certain 
individuals"  and  adding  in  their  place 
"individuals  convicted  of  certain 
crimes,"  and  (b)  removing  the  words 
"beyond  5  years"  in  the  last  sentence. 

49.  In  29  CFR  452.34,  the  text  of 
footnote  23  is  revised  to  read  as  follows: 

^^  The  disabling  crimes  set  forth  in  the  Act. 
sec.  504(a).  as  amended  by  sec.  803  of  the 
Comprehensive  Crime  Control  Act  of  1984. 
Pub.  L.  98-473.  (29  U.S.C.  504)  are  robbery, 
bribery,  extortion,  embeizlement,  grand 
larceny,  burglary,  arson,  violation  of 
narcotics  laws,  murder,  rape,  assauh  with 
intent  to  kill,  assault  which  infhcts  grievous 
bodily  injury,  or  a  violation  of  title  D  or  III  of 
this  Act  any  fekmy  involving  abuse  or 
misuse  of  a  position  or  employment  ia  ■  laboi 
organization  or  employee  benefit  plan  to  seek 
or  obtain  an  iHegai  gain  at  the  expense  of  the 
members  of  the  l»bor  organizatioa  or  the 
beneficiaries  of  the  employee  twnefit  plan,  or 


conspiracy  to  commit  any  such  crimes  or 
attempt  to  commit  any  such  crimes  or  a  crime 
in  which  any  of  the  foregoing  crimes  is  an 
element" 

§45Z38    [Aimnded] 

50.  29  CFR  452-38(a)  is  corrected  by 
changing  the  word  "of"  between 
"number"  and  "percentage"  in  the  last 
sentence  to  "or." 

§452.71    [Amended] 

51.  29  CFR  452.71  is  corrected  by 
changing  the  comma  between  the  words 
"Act"  and  'Thus"  to  a  period. 

§452.138    [Amended] 

52.  29  CFR  452.138  is  amended  by 
adding  the  following  at  the  end  of  the 
text  of  footnote  61:  "See  also  Furniture 
Store  Drivers  Local  82  v.  Crowley,  104 
S.Ct.  2557  (1984)." 

PART  453— GENERAL  STATEMENT 
CONCERNINQ  THE  BONOttiQ 
REQUIREMENTS  OF  THE  LABOR- 
MANAGEMENT  REPORTING  AND 
DISCLOSURE  ACT  OF  1959 

53.  The  authority  citation  for  Part  453 
is  revised  to  read  as  follows: 

Authority:  Sec  502. 73  Stat  536;  29  U.S.C 
502;  Secretary's  Order  No.  3-84  (49  FR  20578). 

§453.6    [Amended] 

54.  29  CFR  453.6(b)  is  corrected  by 
changing  the  word  "shown"  that  follows 
"Labor  organization"  to  "shows." 

§453.20    [Amended] 

55.  29  CFR  453.20  is  amended  as 
folllows: 

(a)  "April  30"  is  changed  to  "June  30." 

(b)  "May  or  June"  is  changed  to 
"July." 

(c)  "between  May  1  and  April  30"  is 
changed  to  "between  July  1  and  Jime 
30." 

SUBCHAPTER  B— STANDARDS  OF 
COMOOCT 

56.  A  new  Subchapter  B,  entitled 
"Standards  of  Conduct."  is  added  to 
Chapter  IV. 

57.  Part  207  of  Chapter  II  is  transferred 
to  new  Subchapter  B  of  Chapter  IV  and 
redesignated  as  Part  457. 

58.  Part  206  of  Chapter  II  is  transferred 
to  new  Subchapter  B  of  Chapter  IV  and 
redesignated  as  Part  458. 

59.  Part  209  of  Chapter  II  is  transferred 
to  new  Subchapter  B  of  Chapter  IV  and 
redesignated  as  Part  459. 

60.  In  newly  redesignated  Part  458,  all 
references  to  Part  206  and  sections 
within  Part  208  are  changed  to  refer  to 
Part  458  and  sections  within  Part  458. 

61.  In  newly  redesignated  Part  459.  all 
references  to  Part  209  and  to  sections 
within  Part  209  are  changed  to  refer  to 
Part  459  and  sections  within  Part  459. 


62.  In  newly  redesignated  Parts  458 
and  459,  all  references  to  "this  chaffer" 
are  changed  to  "this  subchapter." 

63.  In  newly  redesignated  Parts  458 
and  459,  all  references  to  "Regional 
Administrator"  are  changed  to  'Area 
Administrator." 

64.  In  newly  redesignated  Parts  458 
and  459,  all  references  to  "region"  are 
changed  to  "area." 

65.  In  newly  redesignated  Parts  458 
and  459,  all  references  to  the  "Civil 
Service  Reform  Act"  "CSRA,"  and 
"Act"  are  changed  to  "CSRA  or  FSA" 
except  that  the  first  reference  to  "AcT 
in  29  CFR  458.91(b)  and  the  reference  to 
"Act"  in  458.91(c)  are  changed  to 
"CSRA,  FSA  or  this  part" 

66.  Part  457  is  revised  to  read  as 
follows: 

SUBCHAPTER  B—8TANDAf»S  OF 
CONDUCT 

PART  457— GENERAL 

Sut>part  A— Purpoee  and  Scope 

Sec. 

457.1    Purpose  and  Scope. 


Subpart  B— Meaning  or  Terms  ■•  Uead  to 
Tttts  Subctiapter 

457.10  CSRA;  FSA;  LMRDA. 

457.11  Agency,  employee,  labor 
organization,  dues.  Department  activity. 

457.12  Authority;  Board 

457.13  Assistant  Secretary. 

457.14  Standards  of  conduct  for  labor 
organizations. 

457.15  Area  Administrator. 

457.16  Director. 

457.17  Administrative  Law  Judge. 

457.18  Chief  Administrative  Law  Judge. 

457.19  Party. 

457.20  Intervener. 

Autbanty:  5  U.S.C  712a  7134;  22  U.S.C 
4117. 

Subpart  A — Purpose  and  Scope 

§  457.1    Purpoee  and  scope. 

The  regulations  contained  in  this 
subchapter  are  designed  to  implement  S 
U.S.C.  7120  and  22  U.S.C.  4117,  which 
relate  to  the  standards  of  conduct  for 
labor  organizations  in  the  federal  sector 
set  forth  in  Title  VII  of  the  Civil  Service 
Reform  Act  of  1978  and  Chapter  10  of 
the  Foreign  Service  Act  of  1980.  They 
prescribe  procedures  and  basic 
principles  which  the  Assistant  Secretary 
of  Labor  will  utiHze  in  effectuating  the 
standards  of  conduct  required  of  labor 
organizations  composed  of  federal 
government  employees  that  are  covered 
by  these  Acts.  (Regulations 
implementing  the  other  provisions  of 
Title  VII  of  the  Civil  Service  Reform  Act 
are  issued  by  the  Federal  Labor 
Relations  Authority,  the  General 
Counsel  of  the  Federal  Labor  Relations 
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Authority,  and  the  Federal  Service 
Impasses  Panel  in  Title  5  of  the  Code  of 
Federal  Regulations.  Regulations 
implementing  the  other  provisions  of 
Chapter  10  of  the  Foreign  Service  Act 
are  issued  by  the  Foreign  Service  Labor 
Relations  Board,  the  Federal  Labor 
Relations  Authority,  the  General 
Counsel  of  the  Federal  Labor  Relations 
Authority,  and  the  Foreign  Service 
Impasse  Disputes  Panel  in  Title  22  of  the 
Code  of  Federal  Regulations.) 

Subpart  B— Meaning  of  Terms  as  Used 
in  This  Chapter 

§457.10    CSRA;  FSA;  LMRDA. 

"CSRA"  means  the  Civil  Ser\ice 
Reform  Act  of  1978;  "FSA"  means  the 
Foreign  Service  Act  of  1980:  "LMRDA" 
means  the  Labor-Management  Reporting 
and  Disclosure  Act  of  1959,  as  amended. 

9457.11    Agancy,  wnploy**,  labor 
organization,  dues,  Dapartmant,  activity. 

"Agency,"  "employee,"  "labor 
organization,"  and  "dues,"  when  used  in 
coiuiection  with  the  CSRA,  have  the 
meanings  set  forth  in  5  U.S.C.  7103. 
"Employee,"  "labor  organization."  and 
"dues."  when  used  in  connection  with 
the  FSA.  have  the  meanings  set  forth  in 
22  U.S.C.  4102;  "Department,"  when 
used  in  connection  with  the  FSA,  means 
the  Department  of  State,  except  that 
with  reference  to  the  exercise  of 
functions  under  the  FSA  with  respect  to 
another  agency  authorized  to  utilize  the 
Foreign  Service  personnel  system,  such 
term  means  that  other  agency. 
"Activity"  means  any  facihty, 
organizational  entity,  geographical 
subdivision  or  combination  thereof  of  an 
agency. 

§457.12    Authority;  Board 

"Authority"  means  the  Federal  Labor 
Relations  Authority  as  descril}ed  in  the 
CSRA,  5  U.S.C.  7104  and  7105;  "Board" 
means  the  Foreign  Service  Labor 
Relations  Board  as  described  in  the 
FSA,  22  U.S.C.  4106(a). 

§457.13    Assistant  Secretary. 

"Assistant  Secretary"  means  the 
Assistant  Secretary  of  Labor  for  Labor- 
Management  Standards.' 


'  Pursuant  to  Secretary  of  Labor's  Order  1-84 
dated  May  3. 1964  (49  FR  20578).  the  Assistant 
Secretary  for  Labor-Management  Standards  (head 
of  the  Office  of  Labor-Management  Standards)  has 
the  responsibility  and  authority  under  the  standards 
of  conduct  provisions  of  the  CSRA  and  the  FSA  and 
the  implementing  regulations  that  were  formerly 
held  by  the  Assistant  Secretary  for  Labor- 
Management  Relations,  a  position  which  has  been 
abolished. 


§  457.14    Standards  of  conduct  for  lal>or 
organizations. 

"Standards  of  conduct  for  labor 
organizations"  shall  have  the  meaning 
as  set  forth  in  the  CSRA,  5  U.S.C.  7120 
and  the  FSA.  22  U.S.C.  4117,  and 
ampliHed  in  Part  458  of  this  subchapter. 

§457.15    Arss  Administrstor. 

"Area  Administrator"  means  the 
Administrator  of  an  area  office  within 
an  area  of  the  Office  of  Labor- 
Management  Standards,  with 
geographical  boundaries  as  fixed  by  the 
Assistant  Secretary. 

§457.16    Director. 

"Director"  means  the  Director  of  the 
Office  of  Elections,  Trusteeships  and 
International  Union  Audits  within  the 
Office  of  Labor-Management  Standards 
of  the  Department  of  Labor. 

§457.17    Administrstive  Law  Judge. 

"Administrative  Law  Judge"  means 
the  Chief  Administrative  Law  Judge  or 
any  Administrative  Law  Judge, 
designated  by  the  Chief  Administrative 
Law  Judge  to  conduct  a  hearing  in  cases 
under  5  U.S.C.  7120  or  22  U.S.C.  4117  as 
implemented  by  Part  458  of  this 
subchapter  and  such  other  matters  as 
may  be  assigned. 

§457:18    Chief  Administrative  Law  Judge. 

"Chief  Administrative  Law  Judge" 
means  the  Chief  Administrative  Law 
Judge,  U.S.  Department  of  Labor, 
Washington,  D.C.  20210. 

§457.19    Party. 

"Party"  means  any  person,  employee, 
group  of  employees,  labor  organization. 
Department  activity  or  agency:  (a) 
Filing  a  complaint,  petition,  request,  or 
application;  (b)  named  in  a  complaint, 
petition,  request,  or  application:  or  (c) 
whose  intervention  in  a  proceeding  has 
been  permitted  or  directed  by  the 
Assistant  Secretary,  Chief 
Administrative  Law  Judge,  or 
Administrative  Law  Judge,  as  the  case 
may  be. 

§  457.20    intervenor. 

"Intervenor"  means  a  party  in  a 
proceeding  whose  intervention  has  been 
permitted  or  directed  by  the  Assistant 
Secretary,  Chief  Administrative  Law 
Judge,  or  Administrative  Law  Judge,  as 
the  case  may  be. 

PART  456— STANDARDS  OF 
CONDUCT 

67.  The  authority  citation  for  Part  458 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  7105,  7111.  7120,  7134.  22 
U.S.C.  4107.  4111,  4117. 


§45«.2    (Amended] 

68.  29  CFR  458.2(a)(2)  is  corrected  by 
removing  the  comma  following  the 
words  "his  views." 

69.  29  CFR  458.2(d)  is  corrected  by 
changing  the  spelling  of  the  word 
"constitutent"  to  "constituent." 

70.  29  CFR  458.2(d)  is  amended  by 
changing  the  words  "any  activity  or 
agency"  to  "an  agency.  Department  or 
activity." 

§458.29    [Amended] 

71.  29  CFR  458.29  is  amended  by 
adding  the  words  "or  22  U.S.C.  4117" 
after  "5  U.S.C.  7120." 

§458.30    [Amended] 

72.  29  CFR  458.30  is  amended  by 
changing  the  word  "title"  to  "chapter." 

73.  29  CFR  458.36  is  amended  by 
removing  the  words  following 
"provided,  however.  That"  and  adding 
the  following: 

§458.38    (Amended] 

*  *  *  the  Assistant  Secretary  or  such 
other  person  as  he  may  designate  may 
exempt  a  person  from  the  prohibition 
against  holding  office  or  employhient  or 
may  reduce  the  period  of  the  prohibition 
where  he  determines  that  it  would  not 
be  contrary  to  the  purposes  of  the  CSRA 
or  the  FSA  and  this  section  to  permit  a 
person  barred  from  holding  office  or 
employment  to  hold  such  office  or 
employment. 

74.  29  CFR  458.50  is  revised  to  read  as 
follows: 

§  458.50    Investigations. 

(a)  When  he  believes  it  necessary  in 
order  to  determine  whether  any  person 
has  violated  or  is  about  to  violate  any 
provision  of  §  §  458.26  through  458.30, 
the  Director  may  cause  an  investigation 
to  be  conducted. 

(b)  When  he  believes  it  necessary  in 
order  to  determine  whether  any  person 
has  violated  or  is  about  to  violate  any 
provision  of  this  part  (other  than 

5§  458.2,  458.28  through  458.30  or  458.37), 
an  Area  Administrator  may  conduct  an 
investigation. 

(c)  The  authority  to  investigate 
possible  violations  of  this  part  (other 
than  §§  458.2  or  458.37)  shall  not  be 
contingent  upon  receipt  of  a  complaint. 

§458.51    [Amended] 

75.  29  CFR  458.51  is  amended  by 
adding  the  words  "the  Director  or" 
before  "an  Area  Administrator." 

76.  29  CFR  458.52  is  revised  to  read  as 
follows: 

§  458.52    Report  of  Investigstiofi. 

The  Director  may  report  to  interested 
persons  concerning  any  matter  which  he 
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deems  to  be  appropriate  as  a  result  of 
an  investigation  of  possible  violations  of 
§§  458.26  through  458.30.  The  Area 
Administrator  may  report  to  interested 
persons  concerning  any  matter  which  he 
deems  to  be  appropriate  as  a  result  of 
an  investigation  of  possible  violations  of 
any  provision  of  this  part  (other  than 
§§  458.2.  458.26  through  458.30  and 
458.37). 

§458.53    [Amended] 

71.  29  CFR  458.53  is  amended  by 
changing  "Labor-Management  Services 
Administration"  to  "Office  of  Labor- 
Management  Standards.". 

§458.57    [Amended] 

78.  29  CFR  458.57  is  amended  by 
removing  the  words  following  "as  he 
deems  necessary"  and  adding  ". 
including  the  positions  of  the  parties  and 
any  offers  of  settlement." 

§458.58    [Amended] 

79.  CFR  458.58  is  amended  by 
removing  the  words  "after  receipt  of  a 
report  of  the  Area  Administrator 
pursuant  to  §  458.57." 

§458.65    [Amended] 

80.  29  CFR  458.65(c)  is  corrected  by 
removing  the  reference  to  section  458.68 
and  replacing  it  with  a  reference  to 
section  458.70. 

§  458.66    Procedures  for  Institution  of 
enforcement  proceedings. 

81.  29  CFR  458.66  is  revised  to  read  as 
follows: 

(a)  Whenever  it  appears  to  the 
Director  that  a  violation  of  any 
provision  of  §  §  458.26  through  458.30  has 
occurred  and  has  not  been  remedied,  he 
shall  immediately  notify  any 
appropriate  person  and  labor 
organization.  Within  fifteen  (15)  days 
following  receipt  of  such  notification, 
any  such  person  or  labor  organization 


may  request  a  conference  with  the 
Director  or  his  representative 
concerning  such  alleged  violation. 

(b)  Whenever  it  appears  to  an  Area 
Administrator  that  a  violation  of  this 
part  (other  than  \\  458.2.  458.26-458.30. 
or  458.37)  has  occurred  and  has  not  been 
remedied,  he  shall  immediately  notify 
any  appropriate  person  and  labor 
organization.  Within  fifteen  (15)  days 
following  receipt  of  such  notification, 
any  such  person  or  labor  organization 
may  request  a  conference  with  the  Area 
Administrator  or  his  representative 
concerning  such  alleged  violation. 

(c)  At  any  conference  held  pursuant  to 
this  section,  the  Director  or  Area 
Administrator  may  enter  into  an 
agreement  providing  for  appropriate 
remedial  action.  If  no  person  or  labor 
organization  requests  such  a  conference, 
or  upon  failure  to  reach  agreement 
following  any  such  conference,  the 
Director  or  Area  Administrator  shall 
institute  enforcement  proceedings  by 
filing  a  complaint  with  the  Chief 
Administrative  Law  Judge.  U.S. 
Department  of  Labor,  and  shall  cause  a 
copy  of  the  complaint  to  be  served  on 
each  respondent  named  therein.  If  an 
agreement  is  reached  and  the  Director 
or  Area  Administrator  concludes  that 
there  has  not  been  compliance  with  all 
the  terms  of  the  agreement,  he  may  refer 
the  matter  to  the  Assistant  Secretary  for 
appropriate  enforcement  action  or  file  a 
complaint  with  the  Chief  Adraiinistrative 
Law  Judge. 

§458.67    [An>ended] 

82.  29  CFR  458.67  is  amended  by 
adding  the  words  "or  Area 
Administrator"  after  "the  name  of  the 
Director." 

§458.72    [Amended] 

83.  29  CFR  458.72(c)  is  amended  by 
removing  the  last  sentence. 


§458.73    [Amended] 

84.  29  CFR  458.73(a)(1)  is  corrected  by 
changing  the  spelling  of  the  word 
"issues"  to  "issues." 

§458.76    [Amended] 

85.  29  CFR  458.76(k)  is  amended  by 
adding  the  words  "of  Labor"  following 
"Department" 

86.  29  CFR  458.79  is  amended  by 
removing  the  words  "other  standards  of 
conduct  matters"  and  adding 

"55  458.2&-4 58.30,". 

87.  29  CFR  458.79  is  further  amended 
by  adding  the  following  at  the  end  of  the 
section: 

§458.79    [Amended! 

*  *  *  In  a  hearing  concerning  an 
alleged  violation  of  other  standards  of 
conduct  matters,  the  Area  Administrator 
shall  have  the  burden  of  proving  the 
allegations  of  the  complaint  by  a 
preponderance  of  the  evidence. 

§458.92    [Amended] 

88.  29  CFR  458.92  is  amended  by 
adding  "or  the  Foreign  Service  Labor 
Relations  Board"  after  "Federal  Labor 
Relations  Authority." 

PART  459— MISCELLANEOUS 

89.  The  authority  citation  for  Part  450 
is  revised  to  read  as  follows: 

Authority:  5  U5.C.  712a  7134. 22  U5lC 
4117. 

Dated:  July  25. 1985. 

Ronald ).  St  Cyr, 

Acting  Assistant  Secretary  for  Labor- 
Management  Standards. 

Dated:  )uly  25. 1985. 
Stephen  L  Schloasberg. 
Deputy  Undersecretary  for  Labor- 
Management  Relations  and  Cooperative 
Programs. 
(FR  Doc.  85-18310  Filed  7-31-85;  8^t5  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

48  CFR  Ch.  44 

FEMA  Acquisition  Regulation 
(FEMAAR) 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Final  rule. 

summary:  This  final  rule  will  amend  the 
Federal  Emergency  Management 
Agency  Acquisition  Regulation 
(FEMAAR).  The  revisions  are  intended 
to  update  ^e  FEMAAR  as  a  result  of  the 
Competition  in  Contracting  Act  of  1984, 
Pub.  L  98-369,  of  changes  in  the  Federal 
Acquisition  Regulations  (FAR),  and  to 
more  fully  comply  with  the  directive  of 
FAR  to  exclude  matters  from  agency 
regulations  which  are  covered  in  FAR.  A 
detailed  listing  of  all  changes  is  given 
below  under  the  section  entitled 

SUPPLEMENTARY  INFORMATION.  Due  tO 

the  above  made  changes,  the  FEMAAR, 
as  amended,  is  printed  in  full  text. 
EFFECTIVE  DATE:  September  3, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
loseph  A.  Pegnato,  Chief,  Policy  and 
Evaluation  Division,  Office  of 
Acquisition  Management,  Federal 
Emergency  Management  Agency,  500  C 
Street  SW,  Washington,  D.C.  20472. 
Telephone  (202)  646-3743. 
SUPPUEMENTARY  INFORMATION:  A 
proposed  rule  was  published  on  May  2. 
1985  at  50  FR  18802  with  comments  due 
June  3, 1985.  No  comments  were 
received.  Minor  corrections  have  been 
made  as  listed  below  under  the  section 
entitled  Supplementary  information. 

Background 

Since  the  initial  issuance  of  the 
Federal  Acquisition  Regulation  (FAR), 
six  Federal  Acquisition  Circulars  (FAC) 
have  been  issued.  Due  to  regulatory  and 
statutory  changes,  as  implemented  in 
FAC-1  through  FAC-8,  and  upon  further 
agency  review  of  the  interim  FEMAAR 
as  published  in  49  FR  12646,  March  29, 
1984,  the  FEMAAR  is  amended  as  set 
forth  below.  The  changes  that  have  been 
made  in  the  material  brought  forward 
from  the  interim  FEMAAR  can  be 
categorized  correctly  as  required  by 
statute  and  regulation,  editorial,  made  in 
the  interest  clarity,  brevity,  and 
consistency.  Other  portions  of  the 
interim  FEMAAR  have  been  made 
unnecessary  by  material  written  into  the 
FAR  and  by  incorporation  into  agency 
internal  procedures. 

The  parts  affected  by  the  final  rule  are 
as  follows:  Table  of  Content  changes. 
Section  4401.601  General,  changed. 
Subpart  4401.7  Determinations  and 


Findings,  new  subpart.  Section  4401.707- 
7a  new  section.  Section  44O2.10a 
Definitions,  changed.  Section  4405.206, 
Synopsis  of  subcontract  opportunities, 
changed.  Section  4405.502  Authority, 
changed.  Subchapter  B — Competition 
and  Acquisition  Planning,  title  change. 
Part  4406  Competition  Requirements, 
new  part.  Subpart  4406.5  Competition 
Advocate,  new  subpart.  Section  4406.501 
Requirement,  new  section.  Section 
4409.406-3  Procedures,  changed.  Section 
4409.407-3  Procedures,  changed.  Part 
4414 — Sealed  Bidding,  title  change. 
Subpart  4414.2 — Solicitation  of  Bids, 
subpart  deleted.  Section  4414.407 
Award,  section  deleted.  Section 
4414.407-8  Protests  against  award, 
section  deleted.  Subpart  4415.1— 
General  Requirements  for  Negotiation, 
subpart  deleted.  Subpart  4415.3 
Determinations  and  Findings  to  Justify 
Negotiation,  subpart  deleted.  Section 
4415.406-5  Part  IV— Representations 
and  Instruction,  deleted.  Section 
4415.413-72  Disposition  of  unsuccessful 
proposals,  changed.  Subpart  4415.6 — 
Source  Selection,  subpart  deleted. 
Section  4415.1003  Negotiated 
procurement  protests,  deleted.  Part 
4417 — Special  Contracting  Methods.  Part 
added.  Subpart  4417.70  General,  subpart 
added.  Section  4417.7001  Preference  for 
local  contractors,  section  moved  and 
changed  from  4415.105-70.  which  was 
deleted.  Section  4452.215-70  Preference 
for  local  contractors  in  Presidentially 
declared  major  disasters  and 
emergencies,  renumbered  to  be 
4452.217-70. 

Additionally,  minor  corrections  made 
to  this  final  rule  are  as  follows:  In 
§  4401-7002-1,  in  the  second  sentence, 
the  words  "support  of  are  corrected  to 
read  "support  or";  in  9  4405.502.  the 
citation  "44  CFR  2.72(e)"  is  corrected  to 
read  "44  CFR  2.72(a)":  in  §  4415.413- 
72(a).  the  following  phrase  is  deleted. 
"At  the  end  of  six  months  it  may  be 
destroyed.";  in  §  4417.7001(c).  "Pub.  L. 
93-288(k) '  is  corrected  to  read  "Pub.  L 
93-288". 

Procedural  Requirements 

Review  Under  Executive  Order  12291 

Procurement  rules  are  normally 
exempt  from  review  under  Executive 
Order  12291.  entitled  "Federal 
Regulations."  based  on  a  determination, 
that  they  generally  relate  only  to  the 
management  of  an  agency  function  and 
do  not  have  any  major  economic  impact. 
The  Office  of  Management  and  Budget 
(OMB),  has  decided,  however,  that 
agency  implementations  of  the 
Competition  in  Contracting  Act  of  1964, 
Pub.  L.  98-369,  warrant  review. 
Accordingly,  this  final  rule  was 


submitted  for  review  in  accordance  w't** 
Executive  Order  12291  and  OMB 
Circular  85-6. 

Revievf  Under  the  Regulatory  Flexibility 
Act 

This  final  rule  was  reviewed  under 
the  Regulatory  Flexibility  Act  of  1980, 
Pub.  L.  98-354,  which  requires 
preparation  of  a  regulatory  fiexibility 
analysis  for  any  rule  which  is  likely  to 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
FEMA  certifies  that  this  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  and,  therefore,  no  regulatory 
flexibility  analysis  has  been  prepared. 

National  Environmental  Policy  Act 

As  this  rule  deals  with  administrative 
matters,  it  is  categorically  excluded  from 
FEMA  regulation  44  CFR  Part  10 
providing  for  preparation  of 
environmental  documents. 

List  of  Subjects  in  48  CFR  Ch.  44 

Government  procurement. 

I 

'  For  the  reasons  set  forth  in  the 
preamble.  Title  48  of  the  Code  of  Federal 
Regulations  is  amended  by  revising  Ch. 
44  to  read  as  set  forth  below: 

CHAPTER  44— FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

SUBCHAPTER  A— GENERAL 

PART  4401— FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY  (FEMA) 
ACQUISITION  REGULATION  SYSTEM 


4401.000 


Scope  of  part. 


Subpart  4401.1— Purpose,  Authority, 
Issuance 

4401.101     Purpose. 

4401.103  Applicability. 

4401.104  Issuance. 
4401.104-1    Publication  and  code 

arrangement. 
4401104-3    Copies. 

Subpart  4401.3— Agency  Acquisition 
Regulations 

4401.301     Policy. 
4401.303    Codification  and  public 
fterticipation. 

Subpart  4401.4— Deviations  from  the  FAR 

4401.403  Individual  deviations. 

4401.404  Class  deviations. 

4401.405  Deviations  pertaining  to  treaties 
and  executive  agreements. 

Subpart  4401.6 — Contracting  Autlwrity  and 
Responsibilities 

4401.600-70    Scope  of  subpart, 
4401.601     General. 

4401.603    Selection,  appointment,  and 
termination  of  appointment. 
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4401.603-2    SelecUon. 
4401.603-3    Appointment. 

Subpart  4401.7— Determinations  and 
Finding* 

4401.707-70    Signature  authority. 

Sut>part  4401.70— Procuremant  Contracts 
Varaua  Aaaistanc*  instrumant* 

4401.7000  Scope  of  subpart. 

4401.7001  Procurement  contracts. 
4401.7001-1     Situations  for  use. 
4401.7001-2    Examples. 

4401.7002  Assistance. 
4401. 7002-1    Grants. 

4401.7002-2    Cooperative  agreements. 
44O1.7002-3    Examples  of  unsubstantial 

involvement. 
4401.7002-4    Examples  of  substantial 

involvement. 

Authority:  40  U.S.C.  4a6(c);  Reorganization 
Plan  No.  3  of  197a 

4401.000    Scope  of  part 

This  part  sets  forth  policies  and  ■ 
procedures  concerning  the  Federal 
Emergency  Management  Agency 
Acquisition  Regulation  [FEMAAR) 
System. 

Subpart  4401.1— Purpose,  Authority, 
Issuance 

4401.101    Purpose. 

FEMAAR  is  a  supplement  to  the 
Federal  Acquisition  Regulation  (FAR) 
and  is  established  for  the  codiHcation 
and  publication  of  uniform  policies  and 
procedures  for  acquisitions  by  FEMA. 

4401.103  Appilcabitity. 

This  regulation  applies  to  all 
acquisitions  within  FEMA,  but  not  to 
placement  or  administration  of 
cooperative  agreements  or  grants. 

4401.104  issuance. 

4401.104-1    Publication  and  coda 
arrangement 

(a)  The  FEMAAR  is  published  in  (1) 
the  daily  issue  of  the  Federal  Register 
and  (2)  cumulated  form  in  the  Code  of 
Federal  Regulations  (CFR). 

(b)  The  FEMAAR  is  issued  as  Chapter 
44  of  Title  48,  CFR. 

4401.104-3    Copies. 

Copies  of  the  FEMAAR  in  Federal 
Register  and  CFR  form  may  be 
purchased  from  the  Superintendent  of 
Documents.  Government  Printing  Office. 
Washington,  D.C.  20402.  Agency  offices 
may  request  copies  of  the  FEMAAR 
from  the  Policy  and  Evaluation  Division. 
Office  of  Acquisition  Management. 

Subpart  4401.3— Agency  Acquisition 
Regulations 

4401.301     Policy. 

Policies,  procedures,  and  guidance  of 
an  internal  nature  may  be  issued 


through  internal  FEMA  issuances  such 
as  manuals,  standard  operating 
procedures,  directives  or  instructions. 

4401.303    Codification  and  pubHc 
participation. 

If  subject  matter  in  FAR  requires  no 
implementation,  the  FEMAAR  will  not 
contain  a  corresponding  part  subpart, 
section,  or  subsection  number.  FAR 
subject  matter  governs. 

Subpart  4401.4 — Deviations  from  the 
FAR 

4401.403  Individual  deviationa. 

The  Director,  Office  of  Acquisition 
Management  must  authorize  individual 
deviations  in  advance.  Requests  for 
authorization  must: 

(a)  Cite  the  specific  parts  of  the  FAR 
or  FEMAAR  from  which  it  is  desired  to 
deviate; 

(b)  Describe  the  deviation  fully; 

(c)  Indicate  the  circumstances  which 
require  the  deviation; 

(d)  Give  reasons  supporting  the  action 
requested;  and 

(e)  Give  reasons  why  the  action  is  in 
the  best  interest  of  the  Government 

4401.404  Class  deviations. 

The  Director,  Office  of  Acquisition 
Management  must  authorize  class 
deviations  in  advance. 

4401.405  Deviations  pertaining  to  treaties 
and  executive  agreements. 

The  Director,  Office  of  Acquisition 
Management,  is  the  central  control  point 
for  all  deviations  including  those 
pertaining  to  treaties  and  executive 
agreements. 

Subpart  4401.6 — Contracting  Authority 
and  Responsibilities 

4401.600-70    Scope  of  subpart 

This  subpart  deals  with  the  placement 
of  contracting  authority  and 
responsibility  within  the  agency,  the 
selection  and  designation  of  contracting 
officers,  and  the  authority  of  contracting 
officers. 

4401.601    General 

The  Director.  Office  of  Acquisition 
Management  is  designated  the  head  of 
contracting  activities  and  FEMA's 
procurement  executive.  The  Director. 
Office  of  Acquisition  Management,  shall 
establish  policy  throughout  the  agency; 
monitor  the  overall  effectiveness  and 
efficiency  of  the  agency's  contracting 
offices;  establish  controls  to  assure 
compliance  with  laws,  regulations,  and 
procedures;  and  delegate  contracting 
officer  authority.  The  Director.  Office  of 
Acquisition  Management,  shall  exercise 
the  authority  delegated  under  44  CFR 


2.67  FEMA  Organization.  Functions  and 
Delegations. 

4401.603    Seiectfcm,  appoMmem,  and 
termination  of  appointment. 

4401.603-2    Selection. 

In  the  areas  of  experience,  training. 
and  education,  the  following  shall  be 
required  unless  contracting  authority  is 
limited  to  a  simplified  purchase 
procedures.  Waiver  of  any  of  these 
criteria  shall  be  in  writing: 

(a)  An  individual  contracting  officer 
or  an  individual  appointed  to  a  position 
having  contracting  officer  authority  shall 
have  a  minimum  of  two  years 
experience  performing  contracting, 
procurement  or  purchasing  functions  in 
a  Government  or  commercial 
contracting  office.  Additionally,  where  a 
contracting  officer  will  work  in  a 
specialized  field,  experience  in  the  field 
shall  be  a  criterion  for  the  appointment. 

(b)  An  individual  contracting  officer 
or  an  individual  appointed  to  a  position 
having  contracting  officer  authority  shall 
have  the  equivalent  of  a  bachelor's 
degree  from  an  accedited  college  or 
institution  with  major  studies  in 
business  administration,  law. 
accounting,  or  related  fields.  The 
appointing  official  may  waive  diis 
requirement  when  a  candidate  is 
otherwise  qualified  by  virtue  of 
extensive  contract-related  experience 
and  training,  business  acumen, 
judgment  character,  reputation,  and 
ethics. 

(c)  An  individual  contracting  officer  or 
an  individual  appointed  to  a  positi(» 
having  contracting  authority  shall  have 
successfully  completed  training  courses 
in  both  Government  basic  procurement 
and  Government  contract 
administration,  each  of  not  less  than  80 
class  hours.  Incumbents  not  meeting  the 
special  training  requirements  shall  be 
given  24  months  to  meet  the  minimum 
qualification  standards. 

4401.603-3    Appointment 

Except  for  disaster-related  activities 
and  imusual  circumstances  as 
determined  by  the  head  of  the 
contracting  activity,  it  is  policy  to 
delegate  contracting  officer  authority  to 
individuals  rather  than  to  positions.  The 
head  of  the  contracting  activity  is  the 
appointing  authority.  Except  where  the 
delegation  of  authority  specifically 
includes  the  authority  for  further 
redeiegation.  no  other  delegations  or 
redelegations  may  be  made.  Delegations 
of  contracting  officer  authority  shall 
include  a  clear  statement  of  such 
authority  and  its  responsibilities  and 
limitations. 
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Subpart  4401.7~OeterTnk)ations  and 
Findings 

4401.707-70    Signatur*  autlKMity. 

The  head  of  the  contracting  activity 
shall  sign  all  class  Determination  and 
Findings  (D  &  F's)  not  otherwise 
reserved  to  the  agency  head. 

Subpart  4401.70 — Procurement 
Contracts  Versus  Assistance 
Instruments 

4401.7000  Scop*  Of  subpart    ' 

This  subpart  describes  the  situations 
appropriate  for  the  use  of  procurement 
contracts,  grants,  or  cooperative 
agreements  and  provides  examples  of 
each. 

4401.7001  Procuranwnt  contracts. 

4401.7000-1    Situations  for  use. 

Procurement  contracts  are  to  be  used 
whenever  the  principal  purpose  of  the 
instnmient  is  acquisition  by  purchase, 
lease,  or  barter  of  property  or  services 
for  the  direct  beneHt  or  use  of  the 
Federal  Government. 

4401.7001-2    Examples. 

Procurement  contracts  normally  will 
be  used  when  the  principal  purpose  of 
the  relationship  is: 

(a)  Evaluation  (including  research  if 
an  evaluation  character]  of  the 
performance  of  Government  program, 
projects,  or  grantee  activity  initiated  by 
FEMA. 

(b)  Projects  ftmded  by  administrative 
funds. 

(c)  Technical  assistance  rendered  on 
behalf  of  the  Government  to  any  third 
party  including  those  receiving  grants  or 
cooperative  agreements. 

(d)  Surveys,  studies,  and  research 
which  provide  specific  information 
desired  by  the  Government  for  its  direct 
activities  or  for  dissemination  to  the 
public. 

(e)  Consulting  or  professional  services 
of  all  kinds  if  provided  to  the 
Government  or.  on  behalf  of  the 
Government,  to  any  third  party. 

(f)  Planning  for  Government  use. 

(g)  Conferences  conducted  in  behalf  of 
the  Government. 

(h)  Production  of  publications  or 
audiovisual  materials  required  primarily 
for  the  conduct  of  the  direct  operations 
of  the  Government. 

(i)  Design  or  development  of  items  for 
Government  use  or  pursuant  to  agency 
definition  or  specifications. 

(j)  Generation  of  management 
information  or  other  data  for 
Government  use. 


4401.7002    Aaaiatance. 

Assistance  may  take  the  form  of 
either  grants  or  cooperative  agreements 
and  include: 

(a)  General  flnancial  assistance 
(stimulation  or  support)  to  eligible 
recipients  under  specific  legislation 
authorizing  such  assistance. 

(b)  Financial  assistance  (stimulation 
or  support)  to  a  specific  program  activity 
eligible  for  such  assistance  under 
specific  legislation  authorizing  such 
assistance. 

4401.7002-1    Grants. 

Grants  are  to  be  used  whenever  the 
principal  purpose  of  the  relationship  is 
to  transfer  money,  property,  services,  or 
anything  else  of  value  to  a  recipient  to 
accomplish  a  public  purpose,  lie 
support  or  stimulation  to  be 
accomphshed  by  this  transfer  must  be 
authorized  by  Federal  statute  and 
substantial  involvement  is  not 
anticipated. 

4401.7002-2    Cooperative  agreements. 

Cooperative  agreements  are  to  be 
used  whenever  the  principal  purpose  of 
the  relationship  is  the  transfer  of  money, 
property,  service,  or  anything  else  of 
value  to  recipients  to  accomplish  a 
public  purpose.  The  support  or 
stimulation  to  be  accomplished  by  this 
transfer  must  be  authorized  by  Federal 
statute  and  substantial  involvement  is 
anticipated. 

4401.7002-3    Examptes  of  unsubstantial 
invotvemant 

Involvement  is  not  substantial  and  a 
grant  is  the  proper  instnunent  when  the 
following  types  of  involvement  are 
planned: 

(a)  Approval  of  recipient  plans  prior 
to  award. 

(b)  Normal  Federal  stewardship  such 
as  site  visits,  performance  reporting, 
financial  reporting,  and  audits  to  ensiue 
that  objectives,  terms,  and  conditions  of 
the  grants  are  met. 

(c)  Unanticipated  involvement  to 
correct  definicies  in  project  or  financial 
performance  from  the  terms  of  the 
grants. 

(d)  General  statutory  requirements 
understood  in  advance  of  the  award 
such  as  civil  rights,  environmental 
protection,  and  provision  for  the 
handicapped. 

(e)  Review  of  performance  after 
completion. 

(f)  General  administrative 
requirements,  such  as  those  included  in 
OMB  Circulars  A-21.  A-95.  A-110,  and 
A-102. 


440 1 .7002-4    Examples  of  substantial 
involvement 

Involvement  is  substantial  and  a 
cooperative  agreement  is  the  proper 
instrument  when  the  following  types  of 
involvement  are  planned: 

(a)  Agency  review  and  approval  of 
one  stage  before  work  can  begin  on  a 
subsequent  stage  during  the  period 
covered  by  the  cooperative  agreement 

(b)  Agency  and  recipient 
collaboration  or  joint  participation  in 
the  performance  of  the  assisted 
activities. 

(c)  Highly  prescriptive  agency 
requirements  prior  to  award  limiting 
recipient  discretion  with  respect  to 
scope  of  services  offered,  organizational 
structure,  staffing,  mode  of  operation 
and  other  management  processes, 
coupled  with  close  agency  monitoring  or 
operational  involvement  during 
performance  over  and  above  the  normal 
exercise  of  Federal  stewardship 
responsibilities  to  ensure  compliance 
with  these  requirements. 

(d)  General  administrative 
requirements  beyond  those  included  in 
OMB  Circulars  A-102  and  A-110. 

PART  4402— DEFINITION  OF  WORDS 
AND  TERMS 


Subpart  4402.1— Definitions 

440^100    Definitions. 

"Agency"  means  the  Federal 
Emergency  Management  Agency 
(FEMA). 

"Director"  means  the  Director  of  the 
Federal  Emergency  Management 
Agency. 

"Interagency  agreement"  means  an 
agreement  between  two  or  more 
agencies,  bureaus,  or  departments  of  the 
Federal  Government  by  which  supplies, 
services,  or  property  are  provided  to,  or 
obtained  from,  one  or  more  agencies, 
bureaus,  or  departments  of  the  Federal 
Government.  Funds  are  transferred 
between  the  parties  as  consideration  for 
the  supplies,  services,  or  property. 

"Memorandum  of  Understanding" 
means  an  agreement  between  two  or 
more  agencies,  bureaus,  or  departments 
of  the  Federal  Govenunent  or  other 
entity.  Funds  are  not  transferred 
between  the  parties. 

"Program  office"  means  any  office 
which  generates  requests  for 
procurement  actions. 

"Project  officer"  means  the  program 
office  representative  cognizant  over  the 
technical  aspects  of  a  given  procurement 
action. 

(40  U.S.C.  486(c).  Reorganization  Plan  No.  3  of 
1978.) 
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PART  4403— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFUCTS  OF  INTEREST 

Subpart  4403.1— Safeguards 

Sec. 

4403.101-2    Solicitation  and  acceptance  of 

gratuities  by  Government  personnel. 
4403.101-3    Agency  regulations. 
4403.103    Independent  pricing. 
4403.103-2    Evaluating  the  certification. 

Subpart  4403.2— Contractor  Gratuftiea  to 
Government  Personnel 

4403.203  Reporting  suspected  violations  of 
the  Gratuities  clause. 

4403.204  Treatment  of  violations. 

Subpart  4403.6— Contracts  With 
Government  Employees  or  Organizations 
Owr>ed  or  Controlled  by  Them 

4403.602    Exceptions. 

Authority:  40  U.S.C.  4M(c);  Reorganization 
Plan  No.  3  of  1978. 

Subpart  4403.1— Safeguardi 

4403. 101-2    Solicitation  and  acceptance  of 
gratuities  by  Government  personneL 

Exceptions  to  the  prohibition  against 
soliciting  or  accepting  gratuities  are 
explained  in  44  CFR  Part  3.  Subpart  B. 

4403.101-3    Agency  rsguiationa. 

FEMA  "Standards  and  Conduct"  are 
published  in  44  CFR  Part  3.  They  include 
requirements  for  financial  disclosure. 

4403.103    Independent  pricing. 

4403.103-2    Evaluating  the  certMcatlon. 

The  Director,  Office  of  Acquisition 
Management,  is  authorized  to  make  the 
determination  described  in  FAR  3.103- 
2(b)(2). 

Subpart  4403.2 — Contractor  Gratuities 
to  Government  Personnel 

4403.203  Reporting  suspected  vtolatkina 
of  the  Gratuities  ciauee. 

Suspected  violations  shall  be  reported 
in  the  FEMA  Office  of  the  Inspector 
General.  A  report  shaU  include  all  facts 
and  circumstances  relevant  to  the  case. 

4403.204  Treatment  of  violations. 

Following  review  and  any  necessary 
investigation,  the  Inspector  General 
shall  make  recommendations  to  the 
Director  or  a  designee.  If  action  is  to  be 
taken  against  a  contractor,  the 
contractor  shall  be  given  the  opportunity 
for  a  hearing  in  accordance  with  FAR 
3.204(b). 


Subpart  4403.6— Contracts  witti 
Government  Employees  or 
Organizations  Owned  or  Controlled  by 
Them 

4403.602    ExceptionaL 

The  Director,  Office  of  Acquisition 
Management,  may  authorize  an 
exception  to  the  policy  in  FAR  3.601, 
based  on  facts  and  circumstances 
provided  by  the  program  office. 

PART  4405— PUBLICIZING  CONTRACT 
ACTIONS 

Sec. 

4405.001     Policy. 

Subpart  440S.2— Synopsis  of  Proposed 
Contracts 

4405.206    Synopsis  of  subcontract 
opportunities. 

Subpart  4405.5— Paid  Advertisements 

4405.502     Authority. 

Authority:  40  U.S.C.  486(c): 
Reorganizational  Plan  No.  3  of  1978. 

4405.001    Policy. 

The  agency  shall  continually  search 
for  and  develop  information  on  sources 
(including  small  businesses  oumed  and 
controlled  by  one  or  more  socially  or 
economically  disadvantaged 
individuals)  competent  to  provide 
supplies  or  services.  Advance  publicity, 
including  use  of  the  Commerce  Business 
Daily  to  the  fullest  extent  practicable, 
shall  be  used  for  this  purpose.  The 
search  should  include  a  review  of  data 
or  brochures  furnished  by  sources 
seeking  to  do  business  with  the  agency. 
It  also  should  include  program 
personnel,  small  business  specialists, 
and  contracting  officers  to  obtain 
information  and  recommendations  with 
respect  to  potential  sources  and  to 
consider  seeking  other  sources  by 
publication  of  proposed  procurements. 

Subpart  4405.2— Synopsis  of 
Proposed  Contracts 

4405.206    Synopsis  of  subcontract 
opportunities. 

Unless  it  is  not  in  the  Government's 
interest,  the  contracting  officer  shall 
make  the  solicitation  source  list 
available  to  firms  requesting  it  for 
subcontracting  opportimities  on 
contracts  exceeding  the  small  purchase 
threshold. 

Subpart  4405.5 — Paid  Advertisement 

4406.502    Authority. 

In  accordance  with  44  CFR  2.72(a) 
authority  to  approve  publication  of  paid 
advertisement  in  newspapers  has  been 
delegated  to  the  Director,  Office  of 
Administrative  Support. 


SUBCHAPTER  B— COMPETITION  AND 
ACQUISITION  PLANNING 

PART  4406-COMPETITION 
REQUIREMENTS 

Subpart  44065— Coiiyetltloi  i  Advocate 

4406.501  Requirement 

The  Chief,  Policy  and  Planning 
Division.  Office  of  Acquisition 
Management  is  designated  FEMA's 
Competition  Advocate. 

(40  U.S.C.  4S6(c).  ReotganizaUon  Plan  No.  3  of 
1978). 

PART  4408— REQUIRED  SOURCES  OF 
SUPPUES  AND  SERVICES 

Subpart  4408.A— Acquisition  of 

Prfnting  and  Related  Supplies 

4408.502  Policy. 

Contracting  officers  shall  obtain 
approval  from  the  Director.  Office  of 
Administrative  Support.  FEMA's  central 
printing  authority  before  contracting  for 
printing. 

(40  use  486(c).  Reorganization  Plan  No.  3  of 

1978.) 

PART  4409-CONTRACTOR 
QUAUFICATKMiS 

Subpart  4409.4— Oetarment.  Suapanaton. 

and  Inellglbiitty 

Sec. 

4409.404    Consolidated  list  of  debarred, 
suspended,  and  ineligible  contractors. 

4409.406  Debarment 
4409.406-1     General. 
4409.406-3    Procedures. 

4409.407  Suspension. 
4409.407-1     General 
4409.407-3    Procedures. 

Authority:  40  U.S.C  486(c);  Reorganization 
Plan  No.  3  of  197a 

Subpart  4409.4 — Determent, 
Suspension,  and  Ineli9it>ility 


4409.404    Consolidated  Nst  Of  < 
suspended,  and  IneligiMe  coutoaclors. 

The  Director.  OfBce  of  Acquisition 

Management  wiH  notify  GSA  maintain 
records,  establish  procedures,  and  direct 
inquiries  as  required  by  FAR  9.404(c). 

4409.406    Dettarment 


440».40S-1 

The  Executive  Administrator  shall  be 

the  debarring  official. 

4409.406-3    Procedurea. 

(a)  Determination  to  debar  or  take 
other  action  concerning  a  firm  or 
individual  for  a  cause  listed  in  FAR 
9.406-2  shall  be  made  by  the  Executive 
Administrator.  Whenever  cause  for 
debarment  becomes  known  to  any 
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contracting  officer,  the  matter  shall  be 
submitted,  with  recommendations  of  the 
Director.  Office  of  Acquisition 
Management,  via  the  Office  of  General 
Counsel,  to  the  Executive  Administrator 
for  appropriate  action.  The  documented 
file  of  the  case  will  be  included  in  the 
submission. 

(b)  If  the  Executive  Administrator 
concurs  in  the  proposed  debarment,  a 
notice  of  proposal  to  debar  shall  be 
issued  by  the  Executive  Administrator 
or  designee. 

(c)  The  Executive  Administrator  or 
designee  shall  conduct  any  hearings 
requested  in  connection  with  debarment 
proceedings.  The  firm  or  individual  shall 
have  the  opportunity  to  appear  with 
witnesses  and  counsel  to  present  facts 
or  circumstances  showing  cause  why 
such  firm  or  individual  should  not  be 
debarred.  If  the  firm  or  individual  elects 
not  to  appear,  or  if  the  firm  or  individual 
does  not  respond  within  30  days  from 
receipt  of  the  written  notice,  the 
reviewing  authority  will  make  the 
decision  based  on  the  facts  on  record 
and  such  additional  evidence  as  may  be 
furnished  by  the  parties  involved.  After 
consideration  of  the  facts,  the  reviewing 
authority  shall  notify  the  firm  or 
individual  of  the  final  decision. 

(d)  Appeals  may  be  taken  within  30 
days  after  receipt  by  the  firm  or 
individual  of  a  decision  to  debar. 
Appeals  shall  be  filed  with  the  Director, 
FEMA.  who  shall  make  a  decision  based 
on  the  record.  The  Director's  decision 
shall  be  final. 

4409.407    Suspension. 

4409.407-1    GMMraL 

The  Executive  Administrator  shall  be 
the  suspending  official. 

4409.407-3    Procedures. 

(a)  Any  contracting  officer  may 
recommend  suspension  of  bidders. 
These  recommendations  shall  be 
accompanied  by  the  documented  file  in 
the  case  and  be  submitted  through  the 
Director.  Office  of  Acquisition 
Management,  via  the  Office  of  General 
Counsel,  to  the  Executive  Administrator. 
The  Executive  Administrator  shall  issue 
the  notice  of  suspension. 

(b)  The  Director,  Office  of  Acquisition 
Management,  shall  develop  and 
maintain  suspension  procedures. 

PART  4412— CONTRACT  DEUVERY 
OR  PERFORMANCE 

Subpart  4412.3— Priorities,  Allocations, 
and  Allotments 

441Z303    Procedures. 

Rejected  rated  orders  or  ACM  orders 
shall  be  sent  to  the  Department  of 


Commerce  through  the  head  of  the 
contracting  activity. 

(40  U.S.C.  486(c).  Reorganization  Plan  No.  3  of 
1978.) 

SUBCHAPTER  C— CONTRACTING 
METHODS  AND  CONTRACT  TYPES 

PART  4414— SEALED  BIDDING 

Subpart  4414.4— Opening  of  Bids  and 
Award  of  Contract 

4414.401  Receipt  and  safeguarding  of  bids. 

4414.402  Opening  of  bids. 
4414.406    Mistakes  in  bids. 

4414.406-3    Other  mistakes  disclosed  before 
award. 

AutlMrity:  40  U.S.C.  486(c].  ReorganizaUon 
Plan  No.  3  of  197a 

Subpart  4414.4 — Opening  of  Bids  and 
Award  of  Contract 

44 1 4.40 1     Receipt  and  safeguarding  of 


(a)  Envelopes  or  other  outer  coverings 
containing  identified  bids  shall  be 
stamped  or  otherwise  marked  to  show 
the  office  of  receipt,  the  time  of  day 
received,  and  the  date.  The  individual 
receiving  the  bids  shall  then  initial 
under  the  marking. 

(b)  A  copy  of  the  envelope  or  other 
covering  bearing  the  documentation  of  a 
bid  that  was  opened  by  mistake  shall  be 
retained  in  the  file. 

4414.402    Openirtg  of  bids. 

The  contracting  officer,  or  duly 
authorized  representative,  shall  be 
designated  as  the  bid  opening  officer. 

4414.406    Mistakes  In  bids. 

4414.406-3    Other  mistaltes  disclosed 
before  award. 

The  Director,  Office  of  Acquisition 
Management,  is  delegated  the  authority 
to  make  the  determinations  concerning 
mistakes  in  bid  other  than  obvious 
clerical  errors  discovered  prior  to 
award.  Each  such  determination  shall  be 
approved  by  the  Office  of  General 
Counsel  prior  to  notification  of  the 
bidder. 

PART  4415— CONTRACTING  BY 
NEGOTIATION 

Subpart  4415.4— Sotlcitation  and  Receipt  of 
Proposals  and  Quotations 

4415.413    Disclosure  and  use  of  information 

before  award. 
4415.413-2    Alternate  II. 
4415.413-70     Policy. 
4415.413-71     Release  of  information  during 

the  solicitation  phase. 
4415.413-72    Disposition  of  unsuccessful 

proposals. 


Subpart  4415.5— Unsolicited  Proposals 

4415.500    Scope  of  subpart. 
4415.502    Policy. 
4415.502-70    Cost  sharing. 
4415.506    Agency  procedures. 

Subpart  4415.8— Price  Negotiation 
4415.803     General. 

Subpart  4415.10— Preaward,  Award  and 
Postaward  Nobflcations,  Protests,  and 
Mistakes 

4415.1003    Debriefing  of  unsuccessful 
offerors. 

Autliority:  40  U.S.C.  486(c);  Reorganization 
Plan  No.  3  of  197a 

Subpart  4415.4— Solicitation  and 
Receipt  of  Proposals  and  Quotations 

4415.413    Disclosure  and  use  of 
Information  before  award. 

4415.413-2    Alternate  II. 

These  alternate  FAR  procedures  may 
be  used  if  approved  in  writing  by  the 
head  of  the  contracting  activity. 

4415.413-70    PoUcy. 

It  is  FEMA  policy  to  use  information 
contained  in  proposals  only  for 
evaluation  purposes  unless  information 

(a)  is  generally  available  to  the  public, 

(b)  is  already  the  property  of  the 
Government,  (c)  is  already  available  to 
the  Government  with  unrestricted  use 
rights,  or  (d)  is  or  has  been  made 
available  to  the  Government  without 
restriction. 

4415.413-71    Release  of  Information 
during  the  solicitation  phase. 

No  information  shall  be  released 
during  the  solicitation  phase,  except  as 
follows:  Each  solicitation  for  a 
negotiated  acquisition  shall  name  an 
individual  in  the  contracting  office  to 
respond  to  inquiries  concerning  the 
solicitation  and  evaluation  of  proposals 
resulting  from  the  solicitation.  All 
questions  whether  of  a  procedural  or 
substantive  nature  shall  be  directed  to 
that  individual.  No  one  else  shall 
exchange  comments  with  offerors  or 
potential  offerors.  Questions  requiring 
clarification  of  substantive  portions  of 
the  solicitation  shall  be  answered  by 
amendment  of  the  solicitation.  A  copy  of 
the  amendment  shall  be  sent  to  each 
recipient  of  the  solicitation. 

4415.413-72    Disposition  of  unsuccessful 
proposals. 

Unsuccessful  proposals  shall  be 
disposed  of  as  follows: 

(a)  All  but  one  copy  of  each 
unsuccessful  proposal  shall  be 
destroyed  as  soon  as  practicable  after 
contract  award.  The  one  remaining  copy 
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of  each  shall  be  retained  in  the  official 
contract  file. 

(b)  Unsuccessful  proposals  shall  not 
be  used  for  purposes  other  than  internal 
reference  unless  (1)  written  permission 
has  been  obtained  from  the  offeror  or  (2) 
the  proposal  expressly  states  that 
unrestricted  use  is  given  to  the 
Government  regardless  of  its  success  in 
the  competition. 

SubfMrt  4415.5— (InsoNcited  Proposals 

44 1 5.500    Scop*  of  subpart 

This  subpart  sets  forth  procedures  for 
controlling  the  receipt,  evaluation,  and 
timriy  disposition  of  unsolicited 
proposals. 

4415.502    Policy. 

4415.502-70    Cost  sttaring. 

FEMA's  Appropriation  Act  requires 
the  contractor  to  cost  share  if  a  research 
contract  results  from  an  unsolicited 
proposal.  This  requirement  may  be 
waived  only  when  it  would  not  be 
equitable  for  the  Government  to  require 
cost  sharing.  To  waive,  (a)  the  offeror 
must  certify  in  writing  to  the  contracting 
officer  that  it  has  no  commercial, 
production,  educational,  or  service 
activities  on  which  to  use  the  results  of 
the  research  and  that  it  has  no  means  of 
recovering  any  cost  on  such  projects; 
and  (b)  the  contracting  officer  must 
make  a  written  determination  that  there 
is  no  measurable  gain  to  the  performing 
organization  and  no  mutuality  of 
interest.  This  determination  shall  be 
placed  in  the  contract  file. 

4415.50S    Agancy  procedures. 

(a)  The  Office  of  Acquisition 
Management  is  the  point  of  contact  for 
the  receipt,  acknowledgment,  and 
handling  of  unsolicited  proposals. 
UnsoKcited  proposals  and  requests  for 
additional  information  regarding  their 
preparation  shall  be  submitted  to: 
Federal  Emergency  Management 
Agency.  Office  of  Acquisition 
Management,  Policy  &  Evaluati6n 
Division,  500  C  Street  SW.  Room  728. 
Washington.  D.C  20472. 

(b)  Unsolicited  proposals  shall  be 
submitted  in  an  original  and  five  copties 
at  least  six  months  in  advance  of  the 
date  the  offeror  desires  to  begin  work  so 
that  there  will  be  enough  time  to 
evaluate  the  proposal  and  negotiate  a 
contract. 

4415.506-1    RMwipt  and  inftisf  review. 

The  Office  of  Acquisition 
Management  shall  acknowledge  an 
unsolicited  proposal.  Simultaneously, 
copies  of  the  proposal  shall  be  sent  to 
the  appropriate  program  offices  for 
evaluation. 


Subpart  4415.8— Price  Negotiation 

4415.803    GeneraL 

When  all  efforts  to  get  a  contractor  to 
agree  to  a  reasonable  price  or  fee  have 
failed,  the  contracting  officer  shall  refer 
the  matter  to  the  head  (rf  the  contracting 
activity. 

Subpart  4415.10— Preaward,  Award 
and  Postawnrd  NotWcationa,  Protests, 
and  Mistakes 

4415.1003    Debriefing  of  unsuccessful 
offerors. 

Any  unsuccessful  offeror  may  write 
for  a  debrieffng  within  two  months  after 
contract  award.  The  contracting  officer 
shall  provide  the  debriefing. 

PART  4416— TYPES  OF  CONTRACTS 

Subpart  4416.3— Cost-Raiinbursemeiit 
Contracts 

Sec. 

4416.303    Cost-sharing  contracts. 

Subpert  4416.6— Tlin*«td-Matertels, 
Labor— Hour,  and  Letter  Contracts 

4416.603    Letter  contracts. 
4416.603-3    Limitatioas. 

Authority:  40  U.S.C.  486(c);  Reorganizatioa 
Plan  No.  3  of  1978. 

Sut>part  4416.3 — Cost-Reimbursement 
Contracts 

4416.303    Cost-aharing  contracts. 

(a)  This  subsection  sets  forth  basis 
guidelines  governing  cost-sharing 
contract. 

(b)(1)  Cost  sharing  with  non-Federal 
organizations  shall  be  encouraged  in 
contracts  for  basic  or  applied  research 
in  which  both  parties  have  considerable 
interest 

(2)  Contracting  officers  shall  assure 
themselves  of  the  following  in 
determining  contract  type: 

(i)  The  research  effort  has  more  than 
minor  relevance  to  the  non-Federal 
activities  of  the  performing  organization 
and  is  not  primarily  a  service  to  the 
Government 

(ii)  The  performing  organization  has 
adequate  non-Federal  sources  of  funds 
from  which  to  make  a  cash  contribution. 

(iii)  The  performing  organization  is 
engaged  primarily  in  production  or  other 
service  activities,  as  opposed  to 
research  and  development  and  is  in  a 
favorable  position  to  make  a  cost 
contribution. 

(iv)  The  principal  purpose  of  the 
contract  is  research. 

(v)  Payment  of  the  full  cost  of  the 
project  is  not  necessarily  in  order  to 
obtain  the  services  of  the  particular 
organization. 

(3)  FEMA's  Appropriation  Act 
requires  cost  sharing  by  the  contractor 


under  research  contracts  resulting  from 
imsolicited  proposals.  See  4415.502-70. 

(c)  Guidelines  for  determining  the 
amoimt  of  cost  sharing. 

(1)  For  educational  institutions  and 
other  not-for-profit  or  non-profit 
organizations,  cost  sharing  may  vary 
from  1  to  50  percent  of  the  costs  of  die 
project.  In  some  cases  it  may  be 
appropriate  for  educational  institutions 
to  provide  a  higher  degree  of  cost 
sharing,  such  as  when  the  cost  of  the 
research  consists  primarily  of  the 
academic-year  salary  of  faculty 
members,  or  when  the  equipment 
acquired  by  the  institution  far  the 
project  will  be  of  signiRcant  value  to  the 
institution  in  its  educational  activities. 

(2)  The  amount  of  cost  participation 
by  commercial  or  industrial 
organizations  may  vary  from  1  percent 
or  less  to  more  than  50  percent  of  total 
project  cost  depending  upon  the  extent 
to  which  the  research  effort  is  likely  to 
enhance  the  performing  organizatioo's 
capability,  expertise,  or  competitive 
position,  and  the  value  of  such 
enhancement  to  the  performing 
organization.  Recognize,  however,  that 
organizations  predominately  engaged  in 
research  and  development  with  little 
other  activity  may  not  be  able  to  derive 
a  monetary  benefit  from  the  research 
under  Federal  agreements. 

(3)  A  fee  will  usually  not  be  paid  to 
the  performing  organization  if  the 
organization  is  to  contribute  to  the  cost 
of  the  research  effort  but  the  amount  of 
cost  sharing  may  be  reduced  to  reflect 
the  fact  that  the  organization  is 
foregoing  normal  fees  on  the  research. 
However,  if  the  research  is  expected  to 
be  of  major  value  to  the  perfoiming 
organization  and  if  cost  sharing  is  not 
required  by  statute,  it  may  be 
appropriate  for  the  perfomcr  to  make  a 
contribution  in  the  form  of  a  reduced  fee 
rather  than  sharing  tbe  costs  of  the 
project. 

(4)  Each  cost-sharing  contract 
negotiated  shall  contain  the 
4452.216-7a 

Subpart  4416.6—1 

l^bor-Hour,  and  Letter  Contracts 


4416.603    Letter 


4416.609-3 


A  letter  contract  may  be  used  only  tf 
the  head  of  the  contracting  activity 
executes  a  determination  and  finding 
that  no  other  contract  type  is  suitable. 
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PART  4417-SPECIAL  CONTRACTING 
METHODS 

Subpart  4417.70— General 

4417.7001    Pr*fwwic«  tor  local 
contractors. 

(a)  This  subsection  establishes 
policies  relating  to  local  contractor 
preference  to  receive  contract  awards 
resulting  from  competitive  solicitations 
under  a  Presidentially  declared  major 
disaster  or  emergency  operation. 

lb)  The  geographic  areas  to  which 
local  contractor  preference  shall  apply 
are  those  affected  by  the  Presidentially 
declared  disaster  and  designated  in  the 
Federal  Register  by  the  Associate 
Director.  State  and  Local  Programs  and 
Support,  or  his  designee.  Geographical 
areas  shall  be  identified  by  county  or 
other  political  subdivision. 

(c)  Pursuant  to  the  provisions  of  Pub. 
L  93-288.  the  provisions  set  forth  in 
4452.217-70  shall  be  included  in  each 
competitive  solicitation  for  disaster 
relief  response. 

(d)  If  the  contracting  officer 
determines  it  to  be  in  the  best  interest  of 
the  Government,  the  provision  set  forth 
in  4452.217-70  need  not  be  included  in 
solicitations.  Such  determination  shall 
be  documented  in  the  contract  file  with 
a  findings  and  determination  signed  by 
the  contracting  officer  and  approved  by 
the  head  of  the  contracting  activity. 

(e)  If  the  contracting  officer  makes  the 
determination  of  paragraph  (d)  above,     , 
local  participation  may  be  encouraged 
by: 

(1)  Setting  the  procurement  aside  for 
labor  surplus  area  if  the  disaster  area 
has  been  established  as  a  labor  surplus 
area; 

(2)  Advertising  only  in  the  local 
disaster  area;  and/or 

(3)  Dividing  large  requirements  into 
several  smaller  requirements. 

(40  U.S.C.  «6(c)  Reorganization  Plan  No.  3  of 
1978.) 

SUBCHAPTER  D-SOCIOECONOMiC 
PROGRAMS 

PART  4419— SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

Subpart  4419.2— Policiea 

4419.201    CSenersi  policy. 

(a)  The  Director,  Office  of  Equal 
Opportunity,  is  also  the  Director,  Office 
of  Small  and  Disadvantaged  Business 
Utilization. 

(b)  The  Chief,  Policy  and  Evaluation 
Division.  Office  of  Acquisition 
Management,  is  the  small  business 
technical  advisor. 


(c)  Each  contracting  officer  is  a  small 
and  disadvantaged  business  utilization 
specialist. 

(40  U.S.C.  4a6(c):  Reorganization  Plan  No.  3  of 
1978) 

PART  4424— PROTECTION  OF 
PRIVACY  AND  FREEDOM  OF 
INFORMATION 

Subpart  4424.2— Fraadom  of 
Information  Act 

4424.202    PoMcy. 

FEMA's  Freedom  of  Information  Act 
I)oIicy  is  codified  at  44  CFR  5. 

(40  U.S.C.  486(c).  Reorganization  Plan  No.  3  of 
1978.) 

Subctwpter  E— General  Contracting 
Requirements 

PART  442»-TAXES 

Subpart  4429.1— General 

4429.101    Resolving  tax  problems. 

(a)  The  Office  of  General  Counsel  is 
responsible,  with  FEMA,  for  handling  all 
tax  problems.  It  also  is  responsible  for 
asking  the  Department  of  Justice  for 
representation  of  intervention  in 
proceedings  concerning  taxes. 

(b)  The  contracting  officer  shall 
request,  in  writing,  the  assistance  of  the 
Office  of  General  Counsel  in  resolving  a 
tax  problem.  The  request  shall  detail  the 
problem  and  include  supporting 
information. 

The  Office  of  General  Counsel  shall 
inform  the  contracting  officer  of  the 
disposition  of  the  tax  problem  and  the 
contracting  officer  will  tell  the 
contractor. 

(40  U.S.C.  486(c),  Reorganization  Plan  No:  3  of 
197a) 

PART  4432— CONTRACT  FINANCING 

Subpart  4432.4— Advance  Paymants 

4432.402    General. 

The  head  of  the  contracting  activity 
has  responsibility  and  authority  to  make 
findings  and  determinations  and  to 
approve  or  disapprove  contract  terms. 

(40  U.S.C.  488(c).  Reorganization  Plan  No.  3  of 
1978.) 

SUBCHAPTER  F— SPECIAL  CATEGORIES 
OF  CONTRACTING 

PART  4435— RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

4435.003    Policy. 

Cost-sharing  policy  for  research  and 
development  contracts  is  stated  in 
4415.502-70. 

(40  U.S.C.  486(c).  Reorganization  Plan  No.  of 
197a) 


PART  4436— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

Subpart  4436.6— Architect-Engineer 
Services 

443a602-2    Evaluation  boards. 
4436.602-4    Selection  authority. 

Authority:  40  U.S.C.  486(c).  Reorganization 
Plan  No.  3  of  197a 

Subpart  4436.6— Architect-Engineer 
Sarvlcea 

436.602-2    Evaluation  boards. 

(a)  Each  architect-engineer  evaluation 
board,  permanent  or  ad  hoc,  shall  have 
at  least  five  voting  members  and  one 
alternate.  These  will  be  Federal 
employees.  A  majority  of  the  voting 
members  will  be  from  the  program 
office. 

(b)  During  the  selection  process,  a 
board  member  or  advisor  may  have,  or 
appear  to  have,  a  conflict  of  interest 
regarding  a  firm  in  the  competition. 
Immediately  upon  becoming  aware  of  a 
potential  conflict  or  an  appearance  of  a 
conflict,  the  member  or  advisor  shall 
notify  the  board  chairperson  who  shall, 
in  tiuTi,  inform  the  Office  of  General 
Counsel.  The  Office  of  General  Counsel 
shall  make  a  final  determination  on  the 
conflict  issue. 

(c)  The  evaluation  board  is  to  be 
insulated  from  outside  pressures. 
Information  concerning  board 
deliberations  shall  be  divulged  only  to 
persons  having  a  need-to-know. 

4436.602-4    Selection  aut»)ortty. 

(a)  Heads  of  program  offices  which 
may  require  architect-engineer  services 
are  designated  as  selection  authorities 
for  acquisition  of  architect-engineer 
services. 

(b)  A  determination  shall  be  sent  to 
the  contracting  officer  listing  the 
selected  firms  in  order  of  preference. 

PART  4450— EXTRAORDINARY 
CONTRACTUAL  ACTIONS 

Subpart  4450.2— Delegation  of  and 
Limitations  on  Exercise  of  Authority 

4440.201  Delegation  of  authority. 

4450.202  Contract  adjustment  boards. 
Authority:  50  U.S.C.  1431-1435:  E.0. 10789: 

E.0. 12148. 

Subpart  4450.2— Delegation  of  and 
Limitations  on  Exercise  of  Authority 

4450.201    Delegation  of  authority. 

All  authority  granted  by  48  CFR  50.101 
may  be  exercised  by  the  Director  of  the 
Federal  Emergency  Management 
Agency.  Such  authority  to  approve, 
authorize,  and  direct  appropriate  action 
under  this  Part  and  to  make  all 
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appropriate  determinations  and  findings 
which  do  not  obligate  the  United  States 
in  excess  of  $50,000  are  delegated  to  the 
Director,  Office  of  Acquisition 
Management.  Such  authority  to  approve, 
and  direct  appropriate  action  under  this 
Part  and  to  make  all  appropriate 
determinations  and  findings  which  may 
obligate  the  United  States  in  excess  of 
$50,000  are  delegated  to  the  FEMA 
Contract  Adjustment  Board.  The 
limitations  contained  in  48  CFR  50.201 
and  50.202  apply. 

4450.202    Contract  adiustment  boards. 

As  cases  arise  under  the  Act,  the 
Director  of  FEMA  may  appoint,  as 
needed,  a  FEMA  Contract  Adjustment 
Board  consisting  of  one  senior  staH' 
member,  not  otherwise  involved  with 
the  action  under  consideration,  from 
each  of  the  following  offices: 

(a)  Acquisition  Management,  who 
shall  act  as  Chairperson 

(b)  General  Counsel 

(c)  Comptroller. 

SUBCHAPTER  H— CLAUSES  AND  FORMS 

PART  4452— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

Subpart  4452.2— Taxts  of  Provtsiona  and 
Ctausaa 

4452.217-70    Preference  for  Local 

Contractora  in  Presidentially  Declared 
Major  Disasters  or  Emergencies. 

4452.227-70    Reproduction  of  Reports. 

4452.227-71    Coordination  of  Federal 
Reporting  Requirements. 

4452.227-72    Publication. 

4452.239-70    Rights  in  Technical  Data  and 
Computer  Software. 

4452.23&-71    Rights  in  Technical  Data- 
Specific  Acquisition. 
Authority:  40  U.S.C.  486(c),  Reorganization 

Plan  No.  3  of  1978. 

Subpart  4452.2— Taxts  of  Provtsiona  and 
Ctauaaa 

4452.217-70    Prafaranca  for  Local 
Corttraetora  In  Prasidantially  Dadarad 
Major  Diaaatars  or  Emarganclaa. 

Pursuant  to  the  provisions  of  Pub.  L 
93-288  and  4415.105-71,  the  following 
provisions  shall  be  included  in  each 
competitive  solicitation  for  on-site 
disaster  relief  response: 

Preference  for  Local  Contractors  (APR  1984) 

In  awarding  any  contract  pursuant  to  this 
solicitation,  the  Government  shall  give 
preference  to  local  organizations,  firms,  and 
individuals  residing  or  doing  business 
primarily  in  the  geographic  area  identiHed  as 
the  disaster  area. 

The  contracting  officer  reserves  the  right  to 
request  offerors  to  furnish  documentation  to 
demonstrate  eligibility  for  local  contractor 
preference.  To  be  eligible,  the  offeror  shall 


have  been  residing  (in  the  case  of 
individuals)  or  doing  the  major  portion  of  its 
business  (in  the  case  of  business  entities)  in 
the  disaster  area. 

An  offeror  for  which  eligibility  is 
established  (local  offeror)  shall  be  permitted 
to  meet  the  lowest  price  received  from  an 
otherwise  eligible  non-local  offeror,  provided 
that  the  proposed  price  from  the  local  offeror 
does  not  exceed  130  percent  of  the  price  of 
the  non-local  offeror.  The  lowest  priced  local 
offeror  within  130  percent  of  the  lowest  non- 
local offeror  shall  have  the  first  chance  to 
meet  the  non-local  price.  If  the  local  offeror 
meets  the  lowest  non-local  price  and  is 
determined  to  be  responsible,  award  shall  be 
made.  If  the  non-local  offer  is  not  met  the 
next  lowest  local  offeror  within  130  percent 
shall  have  the  chance  to  meet  the  lowest  non- 
local price.  This  process  shall  continue  until 
award  is  made  to  a  local  offeror  within  the 
130  percent  requirement  or  the  supply  of  local 
offerors  is  exhausted  and  award  made  to  the 
lowest  non-local  offeror. 

(End  of  Clause) 

4452.227-70    Raproduction  of  Reports. 

Include  the  following  clause  in  the 
contract  when  the  product  is  a  report, 
data  or  other  written  material. 

Reproduction  of  Reports  (APR  1964) 

Reproduction  of  reports,  data,  or  other 
written  material,  If  required  herein,  is 
authorized  provided  that  the  material 
produced  does  not  exceed  5,000  production 
units  of  any  page  and  that  items  consisting  of 
multiple  pages  do  not  exceed  25,000 
production  units  in  aggregate.  The  aggregate 
number  of  production  tmits  is  to  be 
determined  by  multiplying  pages  times 
copies.  A  production  unit  is  one  sheet,  size 
8V4xll  inches  or  less,  printed  on  one  side 
only,  and  in  one  color.  All  copy  preparation 
to  produce  camera-ready  copy  for 
reproduction  must  be  set  by  methods  other 
than  hot  metal  typesetting.  The  reports 
should  be  produced  by  methods  employing 
stencils,  masters,  and  plates  which  are  to  be 
used  on  single-unit  duplicating  equipment  no 
larger  than  11  by  17  inches  with  a  maximimi 
image  of  10%  by  14  Vi  inches  and  are 
prepared  by  methods  or  devices  that  do  not 
utilize  reusable  contact  negatives  and/or 
positives  prepared  with  a  camera  requiring  a 
darkroom.  All  reproducibles  (camera-ready 
copies  for  reproduction  by  photo  offset 
methods)  shall  become  the  property  of  the 
Government  and  shall  be  delivered  to  the 
Government  with  the  report,  data,  or  other 
written  material. 

(End  of  Clause) 

4452.227-71    Coordination  of  Fadaral 
Reporting  Requirements. 

The  following  clause  shall  be  included 
in  contracts  when  appropriate: 

CoordinatioD  of  Federal  Reporting  Services 
(APR  1964) 

In  the  event  that  it  is  a  contractual 
requirement  to  collect  information  from  10  or 
more  public  respondents,  the  provisions  of  44 
U.S.C.  Chapter  35  (Coordination  of  Federal 
Reporting  Requirements),  shall  apply  to  this 


contract.  The  contractor  shall  obtain  through 
the  project  Officer  the  required  office  of 
Management  and  Budget  clearance  before 
making  public  contacts  for  the  coUectiaa  of 
data  or  expending  any  funds  for  such 
collection.  The  authority  to  proceed  with  the 
collection  of  data  from  public  respondents 
and  the  expenditure  of  funds  therefore  shall 
be  in  «vriting  signed  by  the  Contracting 
Officer. 

(End  of  Qause) 

4452.227-72    PuMtealton. 

The  following  clause  shaU  be  used  in 
all  contracts  under  which  it  is 
anticipated  that  a  report  will  be  a 
product 

Pubic«tlon<APR1M4) 

(a)  Definition.  For  the  purpoae  <tf  this 
clause  "publication"  includes  (1)  any 
document  containing  information  intended 
for  public  consumption  or  (2)  the  act  of.  or 
any  act  which  may  result  in.  disriosing 
information  to  the  public. 

(b)  General.  The  results  of  the  research  and 
development  and  studies  condttcted  under 
this  contract  are  to  be  made  availabie  to  the 
pubhc  through  dedication,  assignment  to  the 
Government,  or  other  such  means  as  the 
Director  of  the  Federal  Emergency 
Management  Agency  shall  determine. 

(c)  Reports  furnished  the  Government  AD 
intermediate  and  final  reports  of  the  research 
and  development  and  studies  conducted 
hereunder  shall  indicate  on  the  cover  or  other 
initial  page  that  the  research  and 
development  and  studies  forming  the  basis 
for  the  report  were  conducted  pursuant  to  a 
contract  with  the  Federal  Emergency 
Management  Agency.  Such  reports  are 
official  Government  property  and  may  not  be 
published  or  reproduced  (in  toto,  in  verbatiin 
excerpt  or  in  a  form  approximating  either  of 
these)  as  an  unofficial  paper  or  article.  The 
contractor  or  technical  personnel  (each 
employee  or  consultant  working  under  the 
administrative  direction  of  the  contractor  or 
any  subcontractor  hereunder]  may  publish 
such  reports  in  whole  or  in  part  in  a  oon- 
Govenmient  publication  only  in  accordance 
with  this  paragraph  (c)  and  paragraph  (eMl) 
of  this  clause. 

(d)  Publication  by  GovemmenL  The 
Government  shall  have  full  right  to  publish 
all  information,  data,  and  findings  developed 
as  a  result  of  the  research  and  developotent 
and  studies  conducted  hereunder. 

(e)  PubUcation  by  contracts  on  technical 
penoDtieL 

(1)  PubUcation  in  whole  or  in  part  of 
contractor's  reports  furnished  the 
Government  Unless  such  reports  have  been 
placed  in  the  public  domain  by  Government 
publication,  the  contractor  or  technical 
persoimel  (each  employee  or  consultant 
working  under  the  administrative  directioa  of 
the  contractor  or  any  subcontractor 
hereunder)  may  publish  a  report  furnished 
the  Government  in  toto  or  in  verbatim 
excerpt  but  consistent  with  paragraph  (c)  of 
this  clause  may  not  secure  copyright  therein. 
subject  to  the  following  conditions  and  the 
conditions  in  paragraph  (e)(4)  and  paragraph 
(f). 
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(i)  During  the  fint  lix  morrthB  after 
submission  of  the  fuU  final  report,  if  written 
permission  to  pubhsh  is  obtained  from  the 
contracting  officer. 

(ii)  After  six  months  following  submission 
of  the  full  report  and  if  paragraph  (e)|3)  is 
inapplicable,  if  a  foreword  or  footnote  in  the 
non-Covemment  publication  indicates  the 
source  of  the  verbatim  material. 

(2)  Publication,  except  vebatim  excerpts, 
concerning  or  based  in  whole  or  in  part  on 
results  of  research  and  development  and 
studies  hereunder.  The  contractor  or 
techitical  personnel  may  issue  a  publication 
concerning  or  based  in  whole  or  in  part  on 
the  results  of  the  research  and  development 
and  studies  conducted  under  this  contract 
and  may  secure  copyright  therein,  but  in  so 
publishing  is  not  authorized  thereby  to  inhibit 
the  unrestricted  nght  of  the  Director  of  the 
Federal  Emergency  Management  Agency  to 
disclose  or  publish,  in  such  manner  as  he  may 
deem  to  be  in  the  public  interest,  the  results 
of  such  research  and  development  and 
studies  to  the  following  conditions  and  the 
requirement  in  paragraph  (e)(4): 

(i)  Dnring  the  first  six  months  after 
submission  of  the  full  final  report  and  if 
paragraph  (e)(3)  is  inapphcable.  if  written 
waiver  of  the  waiting  period  is  obtained  from 
the  contracting  officer. 

(ii)  After  six  months  following  submission 
of  the  full  final  report  and  if  paragraph  (e)(3) 
is  inapplicable,  subject  to  Government 
exercise  of  an  option  that  the  publication 
contain  a  foreword  or  initial  footnote 
substantially  as  folloivs: 
The  (research)  (development)  (studies) 
forming  (part  of)  the  basis  for  this  publication 
were  conducted  pursuant  to  a  contract  wMi 
the  Federal  Emergency  Management  Agency. 
The  substance  of  such  (research) 
(development)  (studies)  is  dedicated  to  the 
public.  The  author  and  publisiier  are  solely 
responsible  for  the  accuracy  of  statements  or 
interpretatioi»  contained  therein. 

(3)  General  conditions  if  FEMA  determines 
that  contractor's  final  report  contains 
patentable  subject  matter  developed  in 
contract  performance.  If  the  contracting 
officer  determines  that  the  contractor's  full 
final  report  contains  patentable  subject 
matter  developed  in  the  performance  of  this 
contract  and  so  notifies  the  contractor  in 
writing  prior  to  six  months  from  date  of 
submission  of  such  report,  no  publication  of 
verbatim  excerpts  from  contractor's  reports 
or  publication  concerning  or  based  in  whole 
or  in  part  on  the  results  of  the  research  and 
development  and  studies  hereunder  shall  be 
made  without  the  written  consent  of  the 
contracting  officer. 

(4)  Copies  of  contractor  and  technical 
personnel  publications  to  be  furnished  the 
Government.  The  contractor  or  technical 
personnel  will  furnish  the  contracting  officer 
six  copies  of  any  publications  which  are 
based  in  whole  or  in  part  on  the  results  of  the 
research  and  development  and  studies 
conducted  under  this  contract. 

(f)  Administratively  confidential 
information.  The  contractor  shall  not  publish 
or  otherwise  disclose,  except  1o  the 
Government  and  except  matters  of  public 
record  any  information  or  data  obtained 
hereunder  from  private  individuals, 


organizations,  or  public  agencies  in  a 
publication  whereby  the  information  or  data 
furnished  by  any  particular  person  or 
establishment  can  be  identified,  except  with 
the  consent  of  such  person  or  establishment. 

(g)  Inclusion  of  provisions  in  contractor's 
agreements.  The  contractor  shall  inchide 
provisions  appropriate  to  effectuate  the 
purposes  of  this  clause  in  all  contracts  of 
employment  with  persons  who  perform  any 
part  of  the  researdi  or  development  or  study 
under  this  contract  and  in  any  consultant's 
agreements  or  subv-ontracts  involving 
research  or  development  or  study  thereunder. 

(End  of  Clause) 

4452.239-70    Rights  in  Tvehnicai  Data  and 
Computaf  Soft  WW  e. 

The  following  clause  shall  be  used 
whenever  technical  data  or  computer 
software  is  involved,  unless  unlimited 
data  rights  are  being  procured. 

Rights  in  Data 

(a)  Definitions  (1)  Technical  data  means 
recorded  information  regardless  of  form  or 
characteristics  of  a  scientific  or  technical 
nature.  It  may  for  example  document 
research,  experimental,  developmental  or 
engineering  work  or  be  usable  or  used  to 
defind  a  design  or  process  or  to  procure, 
produce,  support,  maintain,  or  operate 
material.  The  data  may  be  graphic  or 
pictorial  delineations  in  media  such  as 
drawings  or  photographs,  text  in 
specifications  or  related  performance  or 
design  type  documents  or  computer  printouts. 
Examples  of  technical  data  include  research 
and  engineering  data,  engineering  drawings 
and  associated  lists,  specifications  standards, 
process  sheets,  manuals,  technical  reports, 
catalog  item  idenbfications  and  related 
information  and  computer  software 
documentatioa  Technical  data  does  not 
include  computer  software  or  financial 
administrative,  cost  or  pricing,  and 
management  data  or  other  information 
incidental  to  contract  administration. 

(2)  Computer  means  a  data  processing 
device  capable  of  accepting  data,  performing 
prescribed  operations  on  the  data,  and 
supplying  the  results  of  these  operations,  for 
example:  a  device  that  operates  on  discrete 
data  by  performing  arithmetic  and  logic 
processes  on  these  data,  or  a  device  that 
operates  on  analog  data  by  performing 
physical  processes  on  the  data. 

(3)  Computer  software  means  computer 
programs  and  computer  data  bases. 

(4)  Computer  program  means  a  series  of 
instructions  or  statements  in  a  form 
acceptable  to  a  computer,  designed  to  cause 
the  computer  to  execute  an  operation  or 
operations.  Computer  programs  include 
operating  systems,  assemblers,  compliers. 
interpreters,  data  management  systems, 
utility  programs,  sort-merge  programs  and 
ADPE  maintenance/diagnostic  programs,  as 
well  as  applications  programs  such  as 
payroll,  inventory  control,  and  engineering 
analysts  programs.  Computer  programs  may 
be  either  machine-dependent  or  machine- 
independent,  and  may  be  general-purpose  in 
nature  or  designed  to  satisfy  the  requirements 
of  a  particular  user. 


(5)  Computer  data  base  means  a  collection 
of  data  in  a  form  capable  of  t>eing  processed 
and  operated  on  by  a  computer. 

(6)  Computer  software  documentation 
means  technical  data  including,  computer 
listing  and  printouts  in  human-readable  form 
which  (i)  documents  the  design  or  details  of 
computer  software,  (ii)  explains  the 
capabilities  of  the  software,  or  (iil)  provides 
operating  instructions  for  using  the  software 
to  obtain  desired  results  from  a  computer. 

(7)  Unlimited  rights  means  to  use. 
duplicate,  or  disclose  technical  data  or 
computer  software  in  whole  or  in  part  in  any 
manner  and  for  any  purpose  whatsoever,  and 
to  have  or  permit  others  to  do  so. 

(8)  Limited  rights  means  rights  to  use. 
duplicate,  or  disclose  technical  data  in  whole 
or  in  part  by  order  for  the  Government  with 
the  express  Umitation  that  such  technical 
data  shall  not,  without  the  written  permission 
of  the  party  furnishing  such  technical  data  be 
(a)  released  or  disclosed  in  whole  or  In  part 
outside  the  Government,  (b)  used  in  whole  or 
in  part  by  the  Government  for  manufacture  or 
in  the  case  of  computer  software 
documentation,  for  preparing  the  same  or 
similar  computer  software,  or  (c)  used  by  a 
party  other  than  the  Government  except  for 
(I)  emergency  repair  or  overhaul  work  only, 
by  or  for  the  Government  where  the  item  or 
process  concerned  is  not  otherwise 
reasonably  available  to  enable  timely 
performance  of  the  work,  provided  that  the 
release  or  disclosure  thereof  outside  the 
Government  shall  be  made  subject  to  a 
prohibition  against  further  use.  release  of 
disclosure,  or  (ii)  release  to  a  foreign 
government  as  the  interest  of  the  United 
States  may  require,  only  for  such  information 
or  evaluation  within  such  Government  or  for 
emergency  repair  or  overhaul  work  by  or  for 
such  Government  under  the  conditions  of  (i) 
above. 

(9)  Restricted  rights  apply  only  to  computer 
software  and  include,  as  a  minimum,  the  right 
to:  (i)  Use  computer  software  with  the 
computer  for  which  or  with  which  it  was 
acquired  including  use  at  any  Government 
installation  to  which  the  computer  may  be 
transferred  by  the  Government  (ii)  Use 
computer  software  with  a  tiackup  computer  if 
the  computer  for  which  or  with  which  it  was 
acquired  is  inoperative,  (iii)  Copy  computer 
programs  for  safekeeping  (arobives]  or 
backup  purposes,  (iv)  Modify  contputer 
software,  or  combine  it  with  other  software, 
subject  to  the  provision  that  those  portions  of 
the  derivative  software  incorporating 
restricted  rights  software  are  subject  to  the 
same  restricted  rights,  and  (v)  Treat  computer 
software  bearing  a  copyright  notice  as  a 
published  copyrighted  work,  and  in  addition, 
any  other  specific  rights  not  inconsistent 
therewith  listed  or  described  in  this  contract 
or  described  in  a  license  or  agreement  made 

a  part  of  this  contract. 

(b)  Government  right. 

(1)  Unlimited  rights.  The  Government  shall 
have  unlimited  rights  in:  (i)  Technical  data 
and  computer  software  resulting  directly  from 
performance  of  experimental,  developmental, 
or  research  work  which  was  specified  as  an 
element  of  performance  in  this  or  any  other 
Government  contract  or  suDcontract,  (ii) 
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Computer  software  required  to  be  originated 
or  developed  under  a  Government  contract, 
or  generated  as  a  necessary  part  of 
performing  a  contract  (iii)  Computer  data 
bases,  prepared  under  Government  contract 
consisting  of  information  supplied  by  th# 
Government,  information  in  which  the 
Government  has  unlimited  rights,  or 
information  which  is  in  the  public  domain, 
(iv)  Technical  data  necessary  to  enable 
manufacture  of  end  items,  components,  and 
modiflcations,  or  to  enable  the  performance 
of  processes,  when  the  items,  components, 
modiHcations,  or  processes  have  been,  or  are 
being  developed  under  this  or  any  other 
Government  contract  or  subcontract  in  which 
experimental,  developmental,  or  research 
work  is  or  was  specified  as  an  element  of 
contract  performance,  except  technical  data 
pertaining  to  items,  components,  processes, 
or  computer  software  developed  at  private 
expense  [but  see  (2)(ii)  below),  (v)  Technical 
data  or  computer  software  prepared  or 
required  to  be  delivered  under  this  or  any 
other  Government  contract  or  subcontract 
and  constituting  corrections  or  changes  to 
Government-furnished  data  or  computer 
software,  (vi)  Technical  data  pertaining  to 
end  items,  components,  or  processes, 
prepared  or  required  to  be  delivered  under 
this  or  any  other  Government  contract  or 
subcontract  for  the  purpose  of  identifying 
sources,  size,  conriguration,  mating  and 
attachment  characteristics,  functional 
characteristics,  and  performance 
requirements  ("form,  fit  and  function"  data, 
e.g.,  speciflcation  control  drawings  catalog 
sheets,  envelope  drawings,  etc.),  (vii) 
Manuals  or  instructional  materials  prepared 
or  required  to  be  delivered  under  this 
contract  or  any  subcontract  hereunder  for 
installation,  operation,  maintenance,  or 
training  purposes,  (viii)  Technical  data  or 
computer  software  which  is  in  the  public 
domain,  or  has  been  or  is  normally  furnished 
without  restriction  by  the  contractor  or 
subcontractor,  and  (ix)  Technical  data  or 
computer  software  listed  or  described  in  an 
agreement  incorporated  into  the  schedule  of 
this  contract  which  the  parties  have 
predetermined  on  the  basis  or  subparagraphs 
(i)  through  (viii)  above,  and  agreed  will  be 
furnished  with  unlimited  rights. 

(2)  Limited  rights.  The  Government  shall 
have  limited  rights  in:  (i)  Technical  data 
Usted  or  described  in  an  agreement 
incorporated  into  the  schedule  of  this 
contract  which  the  parties  have  agreed  will 
be  furnished  with  limited  rights  and,  (ii) 
Technical  data  pertaining  to  items, 
components,  or  processes  developed  at 
private  expense,  and  computer  software 
documentation  related  to  computer  software 
that  is  acquired  with  restricted  rights,  other 
than  such  data  as  may  be  included  in  the 
data  referred  to  in  (b)(1)  (i),  (v),  (viii)  and  (ix); 
provided  that  only  the  portion  or  portions  of 
each  piece  of  data  to  which  limited  rights  are 
to  be  asserted  pursuant  to  (2}(i)  and  (ii)  above 
are  identified  (for  example,  by  circling, 
underscoring,  or  a  note),  that  the  piece  of 
data  is  marked  with  the  legend  below  in 
which  is  inserted: 

(A)  The  number  of  the  contract  under 
which  the  technical  data  is  to  be  delivered. 


(B)  The  name  of  the  contractor  and  any 
subcontrator  by  whom  the  technical  data  was 
generated,  and 

(C)  An  explanation  of  the  method  used  to 
identify  limited  rights  data. 

Limited  Rights  Legend 

Contract  No. 

Contractor 

Explanation  of  Limited  Rights 

IdentiHcation  Method  Used 


Those  portions  of  this  technical  data 
indicated  as  limited  rights  data  shall  not 
without  the  written  permission  of  the  above 
contractor,  be  either  (a)  used,  released,  or 
disclosed  in  whole  or  in  part  outside  the 
Government;  (b)  used  in  whole  or  in  part  by 
the  Government  for  manufacture  or,  in  the 
case  of  computer  software  documentation,  for 
preparing  the  same  or  similar  computer 
software;  or  (c)  used  by  a  party  other  than 
the  Government  except  for  (i)  emergency 
repair  or  overhaul  woric  only,  by  or  for  the 
Government  where  the  item  or  process 
concerned  is  not  otherwise  reasonably 
available  to  enable  timely  performance  of  the 
work,  provided  that  the  release  or  disclosure 
hereof  outside  the  Government  shall  be  made 
subject  to  a  prohibition  against  further  use, 
release,  or  disclosure;  or  (ii)  release  to  a 
foreign  government  as  the  interest  of  the 
United  States  may  require,  only  for 
information  or  evaluation  within  such 
government  or  for  emergency  repair  or 
overhaul  work  by  or  for  such  government 
imder  the  conditions  of  (i)  above.  This  legend 
together  with  the  indications  of  the  portions 
of  this  data  which  are  subject  to  such 
limitations  shall  be  included  on  any 
reproduction  hereof  which  includes  any  part 
of  the  portions  subject  to  such  limitations. 

(3)  Restricted  rights.  The  Government  shall 
have  restricted  rights  in  computer  software, 
hsted  or  described  in  a  license  or  agreement 
made  a  part  of  this  contract  which  parties 
have  agreed  will  be  furnished  with  restricted 
rights  provided  however  notwithstanding  any 
contrary  provision  in  any  such  Ucense  or 
agreement  the  Government  shall  have  the 
rights  in  (a)(9)  (i)  through  (v).  Such  restricted 
rights  are  of  no  effect  unless  the  computer 
software  is  marked  by  the  contractor  with  the 
following  legend: 

RESTRICTED  RIGHTS  LEGEND  USE, 
DUPLICATION,  OR  DISCLOSURE  IS 
SUBJECT  TO  RESTRICTIONS  STATED  IN 

CONTRACT  NO. WITH (Name 

of  Contractor) 

and  the  related  computer  software 
documentation  includes  a  prominent 
statement  of  the  restrictions  applicable  to  the 
computer  software.  The  contractor  may  not 
place  any  legend  on  computer  software 
indicating  restrictions  on  the  Government's 
rights  in  such  software  unless  the  restrictions 
are  set  forth  in  a  license  or  agreement  made  a 
part  of  this  contract  prior  to  the  delivery  date 
of  the  software.  Failure  of  the  contractor  to 
apply  a  restricted  rights  legend  to  such 
computer  software  shall  relieve  the 
Government  of  Liability  with  respect  to  such 
unmarked  software. 

(4)  No  legend  shall  be  marked  on,  nor  shall 
any  limitation  or  restriction  on  rights  of  use 
be  asserted  as  to  any  data  or  computer 


software  which  the  contractor  has  previously 
delivered  to  the  Government  without 
restriction.  The  limited  or  restricted  rights 
provided  for  by  this  paragraph  shall  not 
impair  the  right  of  the  Government  to  use 
similar  or  identical  data  or  computer 
software  acquired  from  other  sources. 

(c)  Material  covered  by  copyright  (1)  In 
addition  to  the  rights  granted  under  the 
provisions  of  (b)  above,  the  contractor  agrees 
to  and  does  hereby  grant  to  the  Government 
a  royalty-free  nonexclusive  and  irrevocable 
license  throughout  the  world  for  Government 
purposes  to  publish,  translate,  reproduce, 
deliver,  perform,  dispose  of.  and  to  authorize 
others  to  do  so.  all  technical  data,  except 
computer  software  documentation  bearing  a 
copyright  notice  and  furnished  in  support  of 
restricted  rights  computer  software,  and 
unlintited  rights  computer  software  prepared 
or  required  to  be  delivered  under  the  contract 
now  or  hereafter  covered  by  copyright 

(2)  Copyrighted  matter  shall  not  be 
included  in  technical  data  furnished 
hereunder  without  the  written  permiaskxi  of 
the  copyright  owner  for  the  Government  to 
use  such  copyriglit  matter  in  d>e  manner 
described  in  (cKl)  above,  unless  the  written 
approval  of  the  contracting  officer  it 
obtained. 

(3)  The  contractor  shall  report  to  the 
Government  (or  higher-tier  contractor) 
promptly  and  in  reasonable  written  detail 
each  notice  or  claim  of  copjrright 
infringement  received  by  the  contractor  with 
respect  to  any  technical  data  or  computer 
software  delivered  hereunder. 

(d)  Removal  of  unauthorized  markings. 
Notwithstanding  any  provision  of  this 
contract  concerning  inspection  and 
acceptance,  the  Government  may  correct 
cancel,  or  ignore  any  marking  not  authorized 
by  the  terms  of  this  contract  on  any  technical 
data  or  computer  software  furnished 
hereunder  if: 

(1)  The  contractor  fails  to  respond  within 
60  days  to  a  %vritten  inquiry  by  the 
Government  concerning  the  ptxfprietf  of  the 
markings,  or 

(2)  The  contractor's  reaponac  foils  to 
substantate  within  60  days  after  written 
notice,  the  propriety  of  limited  rights, 
markings  by  clear  and  convincing  evidence  or 
of  restricted  rights  markings  by  identification 
of  the  restrictions  set  forth  in  the  contract. 

In  either  case,  the  Government  shall  give 
written  notice  to  the  contractor  of  the  action 
taken. 

(e)  Relation  to  patents.  Nothing  contained 
in  this  clause  shall  imply  a  Ucense  to  the 
Government  under  any  patent  or  be 
construed  as  affecting  the  scope  of  any 
hcense  or  other  right  otherwise  granted  to  the 
Government  under  any  patent 

(f)  Limitation  on  charges  for  data  and 
computer  software.  The  contractor  recognizes 
that  the  Government  or  a  foreign  govenuncnt 
with  funds  derived  through  the  Military 
Assistance  Program  or  otherwise  through  the 
United  States  Government  may  contract  for 
property  or  services  with  respect  to  which  the 
vendor  may  be  liable  to  the  contractor  for 
charges  for  the  use  of  technical  data  or 
computer  software  on  account  of  such  ■ 
contract  The  contractor  further  recognizes 
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that  it  is  rtre  poKcy  of  the  Covemment  not  to 
pay  in  connection  with  its  contracts,  or  to 
allow  to  be  paid  in  connection  with  contracts 
made  with  funds  derived  through  (he  Military 
Assistance  Pro-am  or  otherwise  through  the 
United  States  Coveminenl.  charges  for  data 
or  computer  software  which  the  Government 
has  a  ri^t  to  nse  and  disclose  to  others 
which  is  in  the  public  domain,  or  which  the 
Cowvmment  haa  been  given  without 
rf^sthctions  upon  its  use  and  disclosure  to 
others.  This  pohc>  does  not  apply  to 
reasonable  reproduction,  handling,  mailing, 
and  similar  administrative  costs  tncideni  to 
the  furnishing  of  such  data  or  computer 
suftw»re.  1b  reoognition  of  this  policy,  the 
contractor  agrees  to  participate  in  and  make 
appropriate  arrangements  for  the  excJusion  of 
such  charges  from  such  contracts,  or  for  the 
refund  of  amouats  received  by  the  contractor 
with  respect  to  any  such  charges  not  so 
excluded. 

(g)  AcquisitioB  of  data  and  computer 
software  &om  subcontractors. 

(1)  Whenever  any  technical  data  or 
computer  software  is  to  be  obtained  from  a 
subcontractor  under  this  contract,  the 
contractor  shall  use  this  same  clause  in  the 
sulKontract  without  alteration  and  no  other 
clause  shaR  be  used  to  enlarge  or  dimrnish 
the  Government's  or  the  contractor's  rights  in 
that  subcoTrtractor  data  or  computer  software 
which  is  required  for  tfie  Government. 

(2)  Technical  data  required  to  be  delivered 
by  a  subcontractor  shaH  normally  be 
delivered  to  the  next  higher-tier  contractor. 
However,  when  there  is  a  requirement  in  the 
prime  contract  for  data  which  may  be 
submitted  with  limited  rights  pivsuant  to 
|b)(2)  above,  a  sutx;ontrBCtor  may  fulfill  such 
requirement  by  submitting  such  data  directly 
to  the  Government  rather  than  through  the 
prime  contractor. 

(3)  The  contractor  and  higher-tier 
subcontractors  will  not  use  their  power  to 
award  subcontracts  as  economic  leverage  to 
acquire  technical  data  or  computer  software 
from  their  subcontractors  for  tiiemselves. 

(End  of  Clause) 


4452.23f-71    MghtB  In  Taclwitcal  t 
SpecMIc  AoquisWon. 

Use  of  following  clause  when 
unlimited  data  rights  are  being  pix)cured. 


Rights  in  Data — Specific  Acquisition  (APR 
1984) 

(a)  Deflnitian.  Technical  data  means 
recorded  information  regardless  of  foim  or 
characteristic  of  a  scientiHc  or  technical 
nature.  It  may,  for  example,  document 
research,  experimental,  developmental,  or 
engineering  work;  or  tie  usable  or  used  to 
define  a  design  or  process  or  to  pnxaire, 
produce,  support  maintain,  or  operate 
material.  The  data  may  be  graphic  or 
pictorial  deiineations  in  media  such  as 
drawings  or  photographs,  text  in 
specifications  or  related  performance  or 
design  type  documents,  or  computer 
printouts.  Examples  of  technical  data  include 
research  and  engineering  data,  engineering 
drawings  and  associated  lists,  specifications, 
standards,  process  sheets,  manuals,  technical 
reports,  catalog  item  identifications  and 
related  information,  and  documentation 
related  to  computer  software.  Technical  data 
does  not  include  oomputer  software  or 
financial,  administrative,  cost  or  pricing,  and 
management  data,  or  other  information 
incidental  to  contract  administration. 

(b)  Government  Rights.  The  Government 
may  duplicate,  use.  and  disclose  in  any 
manner  and  for  any  purpose  whatsoever,  and 
have  others  do  so,  all  or  any  part  of  the 
technical  data  data  dehvered  by  the 
contractor  to  the  GovemmeBt  under  this 
contract. 

(c)  Material  Covered  by  Copyri^t. 

(1)  In  addition  to  the  rights  granted  under 
the  provisions  of  (b)  above,  the  contractor 
agrees  to  and-docs  hereby  grant  to  the 
Government  a  royalty-free,  nonexclusive  and 
irrevocable  license  throu^out  the  world  for 
Government  purposes  to  publish,  translate, 
reproduce,  deliver,  perform,  dispose  of.  and 
to  anthorize  others  to  do  do,  all  technical 
data  required  to  be  dehvered  under  the 
contract  now  or  hereafter  covered  by 
copyright. 

(2)  Copyrighted  matter  shall  not  be 
induded  in  technical  data  famished 
hereunder  without  the  written  permission  of 
the  copyright  owner  for  the  Government  to 
use  such  copyrighted  matter  in  Ae  manner 
described  in  (c)(1)  above,  unless  the  written 
approval  of  the  contracting  officer  is 
obtained. 


(3)  The  contractor  shall  report  to  the 
Government  (or  higher-tier  contractor) 
promptly  and  in  reasonable  written  detail, 
each  notice  or  claim  of  copyright 
infringement  received  by  the  contractor  with 
respect  to  any  ledinical  data  delivered 
hereunder. 

(d)  Relation  to  patents.  Nothing  contained 
in  this  clause  shall  imply  a  license  to  the 
Government  under  any  patent,  or  be 
construed  as  affecting  the  scope  of  any 
license  or  other  ri^  otherwise  granted  to  the 
Government  under  any  patent. 

(e)  Limitation  on  charges  for  data  and 
computer  software.  Tlie  contractor  recognizes 
that  the  Government  or  a  foreign  government 
with  funds  derived  through  the  Military 
Assistance  Program  or  otherwise  through  the 
United  States  Government,  may  contract  for 
property  or  services  with  respect  to  which  tfie 
vendor  may  be  liable  to  the  contractor  for 
charges  for  the  use  of  technical  data  or 
computer  software  on  account  of  such  a 
contract.  The  contractor  further  recognizes 
that  it  is  the  policy  of  the  Goverrunent  not  to 
pay  in  connection  with  its  contracts,  or  to 
allow  to  the  paid  in  connection  with 
contracts  made  with  funds  derived  through 
the  Military  Assistance  Program  or  otherwise 
through  the  United  States  Government 
charges  for  data  or  computer  software  which 
the  Government  has  a  right  to  use  and 
disclose  to  others  which  is  in  the  public 
domain,  which  the  Government  has  been 
given  without  restrictions  upon  its  use  and 
disclosure  to  others.  This  policy  does  not 
apply  to  reasonable  reproduction,  handling, 
mailing,  and  similar  administrative  costs 
incident  to  the  furnishing  of  such  data  or 
computer  software,  in  recognition  of  this 
policy,  the  contractor  agrees  to  participate  in 
and  make  appropriate  arrangements  for  the 
exclusion  of  such  charges  from  such 
contracts,  or  for  the  refund  of  amounts 
received  by  the  contractor  with  respect  to 
any  such  ci^arges  not  so  excluded. 

(End  of  Clause) 

Louis  O.  Giufbida. 

Director. 

[FR  Doc  85-18209  FUed  7-31-8S:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart60 
(AO-FRL-2820-4] 

Standards  of  Perf onnance  for  New 
Stationary  Sources;  Nonmetallic 
Mineral  Processing  Plants 

AQCNCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

tUMMARY;  Standards  of  performance  for 

nonmetallic  mineral  processing  plants 
were  proposed  in  the  Federal  Register 
on  August  31. 1983  (48  FR  39566).  This 
action  promulgates  standards  of 
performance  for  nonmetallic  mineral 
processing  plants.  These  standards 
implement  section  111  of  the  Clean  Air 
Act  and  are  based  on  the 
Administrator's  determination  that 
nonmetallic  mineral  processing  plants 
cause,  or  contribute  significantly  to  air 
pollution  which  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare.  The  intended  effect  of  these 
standards  is  to  require  all  new. 
modified,  and  reconstructed  nonmetallic 
mineral  processing  plants  to  achieve 
emission  levels  that  reflect  the  best 
demonstrated  system  of  continuous 
emission  reduction,  considering  costs, 
nonair  quality  health,  and 
environmental  and  energy  impacts. 
EFFECTIVE  DATE:  August  1. 1985.  Under 
section  307(b)(1)  of  the  Clean  Air  Act. 
judicial  review  of  this  new  source 
performance  standard  (NSPS)  is 
available  only  by  the  filing  of  a  petition 
for  review  in  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia  Circuit 
within  60  days  of  today's  publication  of 
this  rule.  Under  section  307(b)(2)  of  the 
Clean  Air  Act.  the  requirements  that  are 
the  subject  of  today's  notice  may  not  be 
challenged  later  in  civil  or  criminal 
proceedings  brought  by  EPA  to  enforce 
these  requirements. 
AOORESSES:  Background  Information 
Document.  The  background  information 
document  (BID)  for  the  promulgated 
standards  may  be  obtained  from  the 
U.S.  EPA  Ubrary  (MD-35).  Research 
Triangle  Park,  North  Carolina  27711. 
telephone  number  (919)  541-2777.  Please 
refer  to  "Nonmetallic  Mineral 
Processing  Plants — Background 
Information  for  Promulgated  Standards" 
(EPA-450/3-83-O01b).  The  BID  contains: 
(1)  A  summary  of  all  the  public 
comments  made  on  the  proposed 
standards  and  the  Administrator's 
response  to  the  comments:  (2)  a 
summary  of  the  changes  made  to  the 
standards  since  proposal;  and  (3)  the 


final  Environmental  Impact  Statement 
which  summarizes  the  impacts  of  the 
standards. 

Docket.  Docket  number  OAQPS-78- 
11.  containing  information  considered  by 
EPA  in  development  of  the  promulgated 
standards,  is  available  for  public 
inspection  between  8:00  a.m.  and  4:00 
p.m..  Monday  through  Friday,  at  the 
EPA's  Central  Docket  Section  {LE-131). 
West  Tower  Lobby.  Gallery  1,  401  M 
Street  SW..  Washington.  D.C.  20460.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOA  FURTHER  INFORMATIOM  CONTACT: 

Mr.  Doug  Bell  or  Mr.  William  Harnett, 
(919)  541-5578,  concerning  regulatory 
decisions,  and  Mr.  Kenneth  R.  Diu-kee  or 
Mr.  James  A.  Eddinger,  (919)  541-5596. 
concerning  technical  aspects  of  the 
industry  and  control  technologies.  The 
address  for  the  above  parties  is: 
Emission  Standards  and  Engineering 
Division  (MD-13).  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  Carolina  27711. 

SUPPLEMENTARY  INFORMATION: 

The  Standards 

Standards  of  performance  for  new 
sources  established  under  Section  111  of 
the  Clean  Air  Act  reflect: 

.  .  .  application  of  the  l>e9t  technological 
system  of  continuous  emission  reduction 
which  (taking  into  consideration  the  cost  of 
achieving  such  emission  reduction,  any 
nonair  quality  health  and  environmental 
impact  and  energy  requirements]  the 
Administrator  detennines  has  been 
adequately  demonstrated  (Section  lll(a)(l]). 

For  convenience,  this  will  be  referred  to 
as  "best  demonstrated  technology"  or 
"BDT." 

The  promulgated  standards  apply  to 
new,  modified,  and  reconstructed 
facilities  at  plants  that  process  any  of 
the  following  18  nonmetallic  minerals: 
crushed  and  broken  stone,  sand  and 
gravel,  clay,  rock  salt,  gypsum,  sodium 
compounds,  pumice,  gilsonite,  talc  and 
pyrophyllite.  boron,  barite.  fluorspar, 
feldspar,  diatomite,  perlite,  vermiculite. 
mica,  and  kyanite.  The  affected  facilities 
are  each  crusher,  grinding  mill, 
screening  operation,  bucket  elevator, 
belt  conveyor,  bagging  operation, 
storage  bin,  and  enclosed  truck  or 
railcar  loading  station.  Common  clay 
plants  and  pumice  plants  with 
capacities  of  9  megagrams  per  hour 
(Mg/h)  (10  tons  per  hour  (tons/h)]  or 
less,  fixed  sand  and  gravel  plants  and 
crushed  stone  plants  with  capecities  of 
23  Mg/h  (25  tons/h)  or  less,  and  portable 
sand  and  gravel  plants  and  crushed 
stone  plants  with  capacities  of  136  Mg/h 
(150  tons/h)  or  less  are  exempt  from  the 
standards.  All  nonmetallic  mineral 


processing  equipment  at  lime  plants, 
power  plants,  steel  mills,  and  other 
source  categories  not  already  covered 
by  standards  of  performance  for  those 
categories  is  covered  by  the  standards. 
Equipment  used  to  process  nonmetallic 
minerals  at  asphalt  concrete  plants  and 
Portland  cement  plants  will  be  covered 
by  these  standards  imless  such 
equipment  is  already  covered  by  other 
standards  of  performance  or  follows 
equipment  subject  to  other  standards  of 
performance. 

It  is  believed  that  the  addition  of  new 
process  lines  at  new  or  existing  plants  is 
the  most  likely  way  facilities  would 
become  affected  by  the  standards.  The 
EPA's  information  shows  that 
replacement  or  modification  of 
individual  pieces  of  equipment  at 
existing  plants  is  not  a  common 
practice,  and  EPA  believes  that 
replacement  will  remain  uncommon. 
Therefore.  EPA  did  not  calculate  the 
impacts  of  controlling  replacement  of 
existing  pieces  of  equipment  with  new 
equipment.  While  EPA  believes 
replacement  of  an  individual  affected 
facility  in  an  existing  process  line  is 
imlikely.  EPA  recognizes  that  if  such 
replacements  do  occur,  the  costs  of 
retrofitting  controls  could  be  large. 
Therefore,  EPA  has  provided  an 
exemption  for  certain  replacements 
which  is  consistent  with  the 
environmental  and  economic  analyses 
performed.  Under  the  final  standards  the 
replacement  of  an  existing  facility  with 
a  new  facility  of  equal  of  smaller  size 
and  having  the  same  function  is  exempt 
from  compliance  with  the  emissions 
limits  of  these  standards.  The 
replacement  exemption  will  not  apply  in 
the  case  that  all  affected  facilities  in  a 
production  line  are  replaced  with  new 
facilities.  In  such  a  case,  all  new 
affected  facilities  will  be  subject  to  the 
stack  and  fugitive  emissions  limits 
contained  in  the  regulation.  The  EPA's 
analyses  show  that  control  of  an  entire 
production  line  is  feasible.  In  order  to 
qualify  for  the  exemption,  an  owner  or 
operator  replacing  an  existing  facility 
with  a  new  facility  of  equal  or  smaller 
size  must  report  this  to  EPA  and  to  the 
State,  if  the  State  has  been  granted 
NSPS  authority.  The  type  and  size  of  the 
existing  and  new  facihties.  a  description 
of  the  control  system  for  the  existing 
facility  and  the  age  of  the  existing 
facility  must  also  be  reported  to  die  EPA 
Office  of  Air  Quality  Planning  and 
Standards.  This  information  will  be  used 
during  the  4-year  review  of  the 
standards  to  assess  the  frequency  and 
characteristics  of  such  replacements  and 
the  need  for  continuation  of  the 
exemption. 
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The  standards  are  based  on  emission 
levels  achievable  using  well  designed 
and  operated  baghouse  control  or  wet 
dust  suppression  techniques.  Both 
systems  are  BDT.  The  promulgated 
standards  limit  both  fugitive  and  stack 
emissions  of  particulate  matter  from 
affected  facilities.  Fugitive  emissions  are 
emissions  not  collected  by  a  capture 
system.  Fugitive  emission  are  limited  to 
10  percent  opacity  for  all  affected 
facilities  witfi  the  following  exception: 
fugitive  emissions  from  crushers  at 
which  capture  systems  are  not  used  are 
limited  to  15  percent  opacity.  The 
standards  for  stack  emissions,  which  are 
emissions  collected  by  a  capture  system, 
limit  the  concentration  of  particulate 
matter  to  0.05  gram  per  dry  standard 
cubic  meter  (g/dscm)  {0.02  grain  per  dry 
standard  cubic  foot  (gr/dscf)]  and  7 
percent  opacity. 

The  stack  opacity  standard  does  not 
apply  to  affected  facilities  that  use  wet 
scrubbers  to  control  emissions.  Instead, 
an  owner  or  operator  of  an  affected 
facility  using  a  wet  scrubber  for 
controlling  emissions  is  required  to 
install  a  monitoring  device  to 
continuously  measure  the  liquid  flow 
rate  to  the  scrubber  and  a  device  to 
measure  the  pressure  drop  across  the 
scrubber.  An  operator  of  a  wet  scrubber 
is  also  required  to  record  the  pressure 
drop  and  flow  rate  daily  and  to  report 
semiannually  the  occasions  when  the 
measurements  of  these  parameters  differ 
by  more  than  ±30  percent  from  those 
measurements  recorded  during  the  last 
performance  test. 

If  affected  facilities  are  enclosed  in  a 
building  for  the  purpose  of  controlling 
emissions,  there  must  be  no  visible 
fugitive  emissions  from  the  building  and 
emissions  from  building  vents  must  meet 
the  stack  emissions  standards  of  0.05  g/ 
dscm  and  7  percent  opacity;  or 
individual  affected  faciHties  inside  the 
building  must  meet  the  emission  limits 
required  for  each  affected  facility  {i.e., 
fugitive  opacity  of  15  percent  for 
crushers  at  which  capture  systems  are 
not  used  and  10  percent  for  all  other 
affected  facilities).  "Vents"  are  defined 
as  openings  through  which  there  is 
mechanically  induced  air  flow  for  the 
purpose  of  exhausting  from  a  building 
air  carrying  particulate  matter 
emissions,  from  one  or  more  affected 
facilities. 

Reference  Methods  1,  2,  3,  and  5  or  17 
will  be  used  to  determine  compliance 
with  die  stack  concentration  standard. 
Reference  Method  9  will  be  used  to 
measure  the  opacity  of  stack  emissions, 
the  ooacity  of  process  fugitive 
emissions,  and  the  opacity  of  emissions 
from  building  vents.  Reference  Method 


22  will  be  used  to  measure  the  visible 
fugitive  emissions  from  buildings 
enclosing  affected  facilities. 

Summaiy  of  Environmental,  Energy,  and 
Econoraiclmpacts 

Environmental  Impact 

Emissions  reductions  were  estimated 
by  comparing  emissions  from  affected 
facilities  at  new  and  expanded  plants 
under  the  proposed  standards  versus 
emissions  which  would  be  allowed  by 
typical  State  process  weight  regulations. 
The  method  of  calculating  emissions 
reductions  is  described  in  the  BID  for 
the  proposed  standards. 

By  the  fifth  year  following  proposal, 
the  promulgated  standards  are 
estimated  to  reduce  the  total  amoimt  of 
particulate  matter  emissions  into  the 
atmosphere  by  41,000  megagrams  per 
year  (Mg/yr)  (45,000  tons  per  year  (tons/ 
yr)].  This  reduction  is  90  percent  greater 
than  that  achievable  with  a  typical  State 
process  weight  regulation. 

With  the  use  of  dry  collection 
techniques  (baghoases)  to  achieve  die 
standards,  no  water  discharge  is 
generated.  Therefore,  there  would  be  no 
adverse  water  pollution  impact  from  the 
standards.  Where  wet  dust  suppression 
is  used  to  meet  the  standards,  there 
would  be  no  significant  water  discharge 
because  most  of  the  water  adheres  to 
the  material  being  processed  until  it 
evaporates. 

The  solid  waste  imi>act  of  the 
standards  would  be  very  small.  When 
dry  collection  techniques  are  used, 
about  1.4  Mg  (1.5  tons)  of  solid  waste 
are  collected  for  every  250  Mg  (276  tons) 
of  material  processed.  In  many  cases, 
this  material  can  be  recycled  back  into 
the  process,  sold,  or  used  for  a  variety  of 
purposes.  Where  no  market  exists  for 
the  collected  material,  it  is  typically 
disposed  of  in  a  mine  or  in  an  isolated 
location  in  a  quarry.  No  Subsequent  air 
pollution  problems  should  develop, 
provided  the  waste  pile  is  protected 
from  wind  erosion.  Information  on 
control  techniques  for  waste  piles  is 
included  in  the  document  entitled  "Air 
Pollution  Control  Techniques  for 
Nonmetallic  Minerals  Industry"  (EPA 
450/3-B2-014)  available  from  the  EPA 
Library  (MIM5),  Research  Triangle 
Park.  North  Carolina  27711.  telephone 
number  (919)  541-2777.  Where  wet  dust 
suppression  is  used  to  meet  the 
standards,  no  solid  waste  disposal 
problem  would  result  from  implementing 
the  standards. 

Energy  Impact 

The  incremental  energy  requirements 
of  the  standards  have  been  estimated  by 
coniparing  the  energy  required  for  the 


use  of  baghouses  to  control  particulate 
matter  emissions  to  the  energ>'  required 
for  no  control  system.  The  estimates 
indicate  a  greater  impact  than  would 
actually  occur  because  it  is  expected 
that  less  enei:gy-consuming  wet  dust 
suppression  systems  would  be  used  in 
many  cases  to  achieve  the  standards,  tn 
addition,  many  new  plants  would  use 
baghouses  or  combinations  of 
baghouses  and  water  spray  controls  to 
meet  existing  State  regulations,  and  the 
full  cost  of  control  would  not  be 
attributable  to  die  NSPS. 

The  energy  required  to  control  all  new 
nonmetallic  mineral  processing  plants 
constructed  by  the  fifth  year  after 
proposal  to  the  level  of  the  promulgated 
standards  would  be  about  430  terajoules 
per  year  (1.2  terajoules  per  day], 
indicating  a  minor  impact  on  national 
electrical  energj'  demand.  This  would  be 
about  a  15  percent  increase  over  the 
amoimt  of  enei^  that  would  odwrwise 
be  required  to  meet  the  industry's 
projected  capacity  additions  without 
controls.  The  increased  energy- 
consumption  for  typical  plants  that 
would  result  from  the  promulgated 
standards  would  range  from  about  5 
percent  for  a  136  Mg/h  (150  tons/h) 
plant  having  both  crushing  and  grinding 
operations  to  about  20  percent  for  a  9 
Mg/h  (10  tons/h)  plant  having  only  a 
crushing  operation. 

Economic  Impact 

The  costs  and  economic  impacts 
associated  with  the  promulgated 
standards  are  considered  to  be 
reasonable.  The  estimated  imf>acts  are 
based  on  a  comparison  of  ba^ouse  ose 
to  a  no-control  case.  Less  expensive  wet 
dust  suppression  systems  may  be  used 
in  many  cases  to  achieve  the  standards. 
Also,  many  new  plants  would  use 
baghouses  or  a  combination  of 
baghouses  and  water  sprays  to  meet 
existing  State  regulations.  TTius,  the 
actual  economic  impact  of  the  standards 
would  be  expected  to  be  considerably 
less  than  the  estimates  summarized 
below. 

The  impact  of  the  standards  on  an 
individual  plant  was  evaluated  by 
developing  a  discounted  cash  flow 
(DCF)  analysis  for  each  new  model 
plant  size.  DCF  is  an  investment 
decision  analysis  that  shows  the 
economic  feasibility  of  a  plaimed  capital 
investment  project  over  the  life  of  the 
project.  The  results  of  the  analysis 
indicate  thai  the  costs  associated  with 
implementing  the  promulgated 
standards  would  not  preclude 
construction  of  most  new  Donmetallic 
mineral  processing  plants  that  would  be 
built  in  the  absence  of  the  standai  ds. 
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However,  the  DCF  analysis  indicated 
that  the  incremental  costs  associated 
with  baghouse  control  may  preclude  the 
construction  of  new  pumice  plants  and 
common  clay  plants  with  capacities  of  9 
Mg/h  (10  tons/h]  or  less,  fixed  sand  and 
gravel  plants  and  crushed  stone  plants 
with  capacities  of  23  Mg/h  (25  tons/h)  or 
less,  and  portable  sand  and  gravel 
plants  and  crushed  stone  plants  with 
capacities  of  136  Mg/h  (150  tons/h  )  or 
less.  For  this  reason,  these  plants  are 
exempt  from  the  standards. 
Representatives  of  the  crushed  stone 
and  sand  and  gravel  industries  have 
indicated  that  few,  if  any,  fixed  plants 
smaller  than  23  Mg/h  (25  tons/h]  and 
portable  plants  smaller  than  136  Mg/h 
(150  tons/h)  would  be  built  in  the  future. 
Nevertheless,  these  exemptions  are 
provided  for  those  few  plants  that  may 
be  built. 

All  of  the  dollar  Bgures  presented 
below  are  in  1979  dollars.  Figures  that 
were  reported  in  1976  dollars  in  the 
economic  impact  analysis  in  the  BID  for 
the  proposed  standards  have  been 
converted  to  1979  dollars  for  comparison 
purposes.  The  capital  costs  for  baghouse 
control  systems  for  plants  having  only  a 
crushing  operation  would  range  from 
$70,000  for  a  9  Mg/h  (10  tons/h)  plant  to 
$396,000  for  a  544  Mg/h  (600  tons/h) 
plant  or  from  12  to  9  percent  of  the 
plant's  total  capital  costs.  Total 
annualized  costs  would  range  from 
$17,000  to  $105,000  per  year.  For  plants 
having  both  crushing  and  grinding 
operations,  capital  costs  would  range 
from  $109,000  for  a  9  Mg/h  (10  tons/h) 
plant  to  $219,000  for  a  136  Mg/h  (150 
tons/h)  plant  or  from  16  to  6  percent, 
respectively,  of  the  plant's  total  capital 
costs.  For  these  plants,  annualized  costs 
would  range  from  $25,000  to  $53,000  per 
year.  For  portable  crushing  plants, 
capital  costs  would  range  from  $88,000 
for  a  68  Mg/h  (75  tons/h)  plant  to 
$260,000  for  an  816  Mg/h  (900  tons/h) 
plant  or  from  22  to  15  percent, 
respectively,  of  the  plant's  total  capital 
costs.  Annualized  costs  would  range 
from  $34,000  to  $105,000  per  year.  The 
total  additional  capital  cost  to  install 
baghouses  on  all  new  plants  would  be 
about  $125  million  for  the  first  5  years 
the  standards  are  in  effect.  The 
nationwide  annualized  cost  of  control  at 
plants  covered  by  the  standards  would 
increase  by  $34  million  in  the  Hfth  year 
following  proposal  of  the  standards.  For 
each  mineral  industry,  the  annualized 
control  cost  in  the  fifth  year  divided  by 
the  annual  output  is  less  than  2  percent 
gf  the  price  of  a  ton  of  product. 

The  environmental,  energy,  and 
economic  impacts  are  discussed  in 
greater  detail  in  the  two  BID's  for  the 


standards:  (1)  "Nonmetallic  Mineral 
Processing  Plants — Background 
Information  for  Proposed  Standards" 
(EPA-450/3-83-001a],  and  (2) 
"Nonmetallic  Mineral  Processing 
Plants — Background  Information  for 
Promulgated  Standards"  (EPA-450/3- 
83-OOlb). 

Public  Participation 

Prior  to  proposal  of  the  standards, 
interested  parties  were  advised  by 
public  notice  in  the  Federal  Register  (40 
FR  34454,  August  11,  1975;  and  43  FR 
26797,  June  22. 1978)  of  meetings  of  the 
National  Air  Pollution  Control 
Techniques  Advisory  Committee  to 
discuss  the  standards  for  nonmetallic 
mineral  processing  plants  recommended 
for  proposal.  These  meetings  were  held 
on  September  3-4, 1975  and  July  11-12. 
1978.  The  meetings  were  open  to  the 
public  and  each  attendee  was  given  kn 
opportimity  to  comment  on  the 
standards  recommended  for  proposal. 
The  proposed  standards  were  published 
in  the  Federal  Register  on  August  31. 
1983  (48  FR  39566).  The  preamble  to  the 
proposed  standards  discussed  the 
availability  of  the  BID.  "Nonmetallic 
Mineral  Processing  Plants — Background 
Information  for  Proposed  Standards" 
(EPA-450/3-83-001a),  which  described 
in  detail  the  regulatory  alternatives 
considered  and  the  impacts  of  those 
alternatives.  Public  comments  were 
solicited  at  the  time  of  proposal  and, 
when  requested,  copies  of  the  BID  were 
distributed  to  interested  parties.  It  was 
stated  in  the  Federal  Register  that  a 
public  hearing  would  be  held,  if 
requested,  to  provide  interested  persons 
the  opportunity  for  oral  presentation  of 
data,  views,  or  arguments  concerning 
the  proposed  standards.  A  public 
hearing  was  not  requested  or  held.  The 
public  comment  period  was  from  August 
31  to  November  14. 1983.  Fifty-two 
comment  letters  were  received 
concerning  issues  relative  to  the 
proposed  standards  of  performance  for 
nonmetallic  mineral  processing  plants. 
The  comments  have  been  carefully 
considered  and.  where  determined  to  be 
appropriate  by  the  administrator, 
changes  have  been  made  in  the 
proposed  standard. 

Significant  Comments  and  Changes  to 
the  Proposed  Standards 

Comments  on  the  proposed  standards 
were  received  from  industry,  trade 
associations,  State  and  local  air 
pollution  control  agencies,  and  Senators 
and  Members  of  Congress.  A  detailed 
discussion  of  these  comments  and 
responses  can  be  found  in  the  BID, 
which  is  referred  to  in  the  AOOflESSES 
section  of  this  preamble.  The  summary 


of  comments  and  responses  in  the  BID 
serve  as  the  basis  for  the  revisions 
which  have  been  made  to  the  standards 
between  proposal  and  promulgation. 
The  major  comments  and  responses  are 
summarized  in  this  preamble.  Most  of 
the  comment  letters  contained  multiple 
comments.  The  comments  have  been 
divided  into  the  following  areas:  Need 
for  Regulation  of  Source  Category. 
Selection  of  Industries  Included  in 
Source  Category,  Definition  of  Affected 
Facility,  Control  Technology,  Economic 
Impact.  Selection  of  Emission  Limits. 
Test  Methods  and  Monitoring,  and 
Miscellaneous. 

Need  for  Regulation  of  Source  Category 

Several  commenters  questioned  the 
EPA's  determination  that  nonmetallic 
mineral  processing  plants  are  sources  of 
emissions  that  cause  or  contribute 
significantly  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  Many  of  these 
commenters  stated  that  nonmetallic 
mineral  processing  plants  are 
insignificant  sources  of  fugitive 
particulate  emissions  when  compared  to 
other  sources  of  these  emissions.  Some 
commenters  also  stated  that  they  are  not 
aware  of  any  documented  cases  of 
anyone  being  harmed  by  the  dust  from 
the  crushing  and  processing  of 
limestone.  Several  commenters  felt  this 
industry  is  not  a  significant  source  of 
emissions  into  the  ambient  air  because 
the  emissions  do  not  leave  the  plant 
boundaries.  Commenters  also 
questioned  the  EPA's  estimate  that  the 
standards  could  reduce  total  particulate 
emissions  by  41,000  megagrams/yr 
(45,000  tons/yr).  They  believed  this 
estimate  was  too  high.  For  these 
reasons,  the  commenters  believed 
standards  of  performance  should  not  be 
promulgated  for  nonmetallic  mineral 
processing  plants. 

The  EPA  has  determined  that 
nonmetallic  mineral  processing  plants 
as  a  category  contribute  significantly  to 
particulate  matter  air  pollution,  and  that 
such  pollution  may  reasonably  be 
anticipated  to  endanger  public  health 
and  welfare.  The  EPA  has  also 
I  determined  that  a  reduction  in 
particulate  emissions  can  be  achieved 
by  application  of  best  demonstrated 
technology.  Under  Section  111  of  the 
Clean  Air  Act,  EPA  is,  therefore, 
required  to  promulgate  standards  of 
performance  for  this  source  category. 

Nonmetallic  mineral  processing  plants 
were  ranked  13th  out  of  59  major  source 
categories  on  the  EPA's  priority  list  of 
source  categories  (44  FR  49225.  August 
21, 1979).  This  list  was  promulgated 
under  section  111(f)  of  the  Clean  Air 
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Act.  Source  categories  were  included  on 
the  list  if,  in  the  Administrator's 
judgment,  they  cause,  or  significantly 
contribute  to,  air  pollution  which  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  Source 
categories  were  ranked  in  order  of 
priority  according  to  (1)  quantity  of 
emissions,  (2)  potential  impact  on  health 
and  welfare,  and  (3)  mobility  and 
competitive  nature  of  the  source 
category. 

Nonmetallic  mineral  industries  were 
included  on  the  NSPS  priority  list  due  to 
potentially  signiHcant  emissions  of 
particulate  matter.  Particulate  matter  is 
a  criteria  pollutant  which  has  been 
determined  to  be  an  air  pollutant  which 
may  endanger  public  health  and  welfare 
and  for  which  a  national  ambient  air 
quality  standard  (NAAQS)  has  been 
promulgated.  (Limestone  dust  and  other 
dusts  emitted  by  the  nonmetaUic 
mineral  industry  are  types  of  particulate 
matter.)  The  Administrator's 
determination  that  particulate  emissions 
may  endanger  public  health  and  welfare 
is  documented  in  "Air  Quality  Criteria 
for  Particulate  Matter  and  Sulfur 
Oxides"  (EPA-600/8-82-029a). 

The  EPA  examined  control 
technologies  and  identified  BDT  for 
certain  facilities  at  nonmetallic  mineral 
processing  plants.  Economic  analyses 
have  shown  that  the  costs  and  economic 
impacts  of  applying  BDT  in  accordance 
with  the  proposed  and  promulgated 
standards  are  reasonable.  The 
magnitude  of  emissions  reductions 
which  would  result  from  the  standards 
was  estimated  in  the  background 
document  for  the  proposed  standards. 

This  estimate  was  made  by  EPA  using 
the  best  available  data  and  reasonable 
,  assumptions.  Baseline  emissions  (those 
which  would  occur  in  the  absence  of  an 
NSPS)  were  estimated  by  assuming  that 
new  and  expanded  plants  would  comply 
with  typical  State  process  weight 
regulations.  These  were  compared  with 
emissions  estimated  to  occur  if  new  and 
expanded  plants  were  controlled  to  the 
level  required  by  the  proposed  NSPS.  By 
this  method  of  estimation,  the  emissions 
reduction  achievable  under  the 
proposed  NSPS  was  found  to  be  41,000 
Mg/yr  (45.000  tons/yrl.This  is  a 
reduction  of  90  percent  over  baseline 
emissions.  The  EPA  recognizes  that 
there  are  uncertainties  in  this  emissions 
reduction  estimate.  Variability  in 
current  control  levels  and  variability  in 
processes  and  emissions  occurring  at 
individual  plants  within  each  industry 
and  among  the  18  nonmetallic  mineral 
industries  lead  to  uncertainty  in 
emissions  estimates.  Furthermore, 
economic  predictions  of  the  growth  of 


the  industries  are  always  uncertain. 
However,  the  estimates  are  based  on 
reasonable  assumptions  and  are 
adequate  for  decision-making  purposes. 

Selection  of  Industries  Included  in 
Source  Category 

Several  commenters  expressed 
concern  over  the  following  statement  in 
the  preamble  to  the  proposed  standards: 
"The  18  minerals  covered  by  the 
proposed  standards  were  selected  on 
the  basis  of  production  tonnage  rather 
than  on  the  basis  of  any  health  or 
welfare  considerations  as  compared  to 
the  other  minerals."  They  believed  this 
selection  methodology  violates  the 
intent  and  scope  of  the  Clean  Air  Act. 
Some  believed  that  the  goal  of  the  Clean 
Air  Act  is  improved  air  quality  through 
reduction  of  total  suspended 
particulates  but  that  the  EPA's  approach 
leads  to  control  of  relatively  small  point 
sources  of  particulate  emissions  while 
missing  major  area  sources.  Others  said 
that  EPA  must  base  regulation  of 
specific  industries  on  health  and  welfare 
considerations  rather  than  on  size. 

The  statement  the  commenters  quoted 
concerning  the  selection  of  industries  to 
be  covered  was  an  explanation  of  how 
EPA  selected  the  particular  18  minerals 
to  be  covered  by  the  NSPS  from  all  the 
nonmetallic  minerals  that  exist.  The 
statement  was  not  intended  to  provide 
any  rationale  for  developing  an  NSPS 
for  nonmetallic  mineral  processing 
plants.  The  reasons  for  developing  an 
NSPS  for  the  nonmetallic  mineral  source 
category  were  discussed  in  the  previous 
response. 

For  the  purposes  of  standards 
development.  EPA  had  to  define  which 
industries  within  the  normietallic 
mineral  industry  source  category  would 
be  regulated.  Since  similar  grinding  and 
crushing  processes  occur  at  most 
nonmetallic  mineral  industries,  it  is 
assumed  that  potential  particulate 
emissions  will  be  roughly  proportional 
to  production  tonnage.  Tlierefore.  the 
largest  sources  of  emissions  will  be 
controlled  by  regulating  the  industries 
which  produce  the  largest  volumes  of 
nonmetallic  minerals.  Since  the  largest 
emissions  reductions  can  be  achieved 
by  regulating  the  largest  nonmetallic 
mineral  industries,  the  18  largest  have 
been  selected  for  inclusion  in  the  NSPS. 
These  18  categories  are  based  upon 
Bureau  of  Mines  classifications  and  are 
the  largest  mined  production  segments 
of  the  nonmetallic  mineral  industry 
which  have  crushing  and  grinding 
operations,  excluding  coal,  phosphate 
rock  and  asbestos.  Crushing  and 
grinding  of  coal  and  phosphate  rock  are 
covered  under  NSPS  for  coal 
preparation  plants  and  phosphate  rock 


plants.  Processing  of  asbestos  is 
regulated  under  the  national  emission 
standard  for  hazardous  air  pollutants 
(NESHAP)  developed  for  asbestos. 

Selection  of  Affected  Facility 

Fourteen  commenters  objected  to  the 
designation  of  each  piece  of  equipment 
at  a  processing  plant  as  an  ejected 
facility.  They  believed  that  the  entire 
plant  should  be  designated  as  the 
affected  facility.  The  commenters  stated 
that  control  systems  are  designed  for  the 
entire  processing  plant,  not  for  each 
piece  of  equipment.  Therefore. 
retrofitting  individual  pieces  of 
equipment  at  existing  plants  could  entail 
either  replacing  existing  multiple  facility 
control  technology  completely  or 
installing  a  separate  control  device  for 
each  piece  of  equipment  as  it  is 
replaced.  The  commenters  reasoned  that 
the  former  would  mean  the  entire  plant 
including  existing  facilities,  would  be 
meeting  the  standards  and  the  latter 
would  lead  to  an  inefficient  control 
technology  design  with  each  piece 
having  its  own  control  device.  The 
commenters  beheved  that  it  was  not  the 
EPA's  intent  to  have  either  situation 
occur.  The  conmienters  also  stated  that 
nonmetallic  mineral  processing  plants 
are  not  similar  to  other  manufacturing 
operations  regulated  under  section  111 
because  they  are  designed  as  an 
integrated  unit.  They  pointed  out  that  a 
broken  crusher,  screen,  or  conveyor  belt 
can  render  an  entire  production  plant 
inoperative.  They  recommended  that  the 
entire  plant  be  designated  as  the 
affected  facility.  One  commenter  felt 
that  since  crushers,  grinding  mills, 
screening  operations,  bucket  elevators. 
belt  conveyors,  and  storage  bins  are 
part  of  an  integral  unit  they  should  be 
considered  one  affected  facility.  He  felt 
that  since  bagging  operations  and  truck 
and  railcar  loading  stations  can  operate 
independently  of  die  rest  of  the  plant 
they  could  be  considered  separate 
affected  facilities.  Five  commenters 
believed  that  Congress  intended  to 
protect  and  enhance  air  quaUty  by 
controlling  new  plants  as  they  are  built 
and  old  plants  when  they  are 
substantially  rebuilt.  They  felt  that 
designating  the  entire  plant  as  the 
affected  facility  is  more  consistent  with 
this  intent.  The  commenters  felt  that 
specific  pieces  of  equipment  within  a 
plant  that  are  replaced  without  causing 
any  increase  in  emissions  should  not  be 
subject  to  the  NSPS  if  such  replacements 
fall  under  the  50  percent  fixed  capital 
cost  threshold  as  outlined  in  the 
reconstruction  provisions. 

One  commenter  suggested  another 
alternative  of  having  EPA  provide  a 
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waiver  for  plants  thai  can  show 
technical  and  cost  reasons  for 
designating  the  entire  plant  as  the 
affected  facility. 

One  commenter  asked  that 
replacement  of  a  worn-out  piece  of 
equipment  with  a  new  piece  of 
equipment  of  the  same  type  and  with  the 
same  capaaty  be  exempt  from  coverage. 
The  commoiter  called  this  type  of 
replacement  common.  Another 
commenter  requested  clarification  of 
whether  total  replacement  of  an 
individual  piece  of  equipment  is  exempt 
from  the  NSPS.  Another  commenter 
stated  that  these  replacements  were 
made  on  a  regular  and  relatively  routine 
basis. 

It  is  the  EPA's  interpretation  that 
these  comments  fall  essentially  into  two 
subject  areas:  (1)  Should  the  affected 
facility  be  defined  more  broadly  than 
proposed  (i.e.,  the  whole  plant  instead  of 
each  piece  of  equipment)?  (2)  Is  it 
reasonable  to  subject  owners  or 
operators  to  the  standards  if  they  are 
replacing  an  existing  piece  of  equipment 
with  another  piece  of  equipment  of 
equal  or  smaller  size?  In  summary.  EPA 
has  concluded  that  the  narrow  definition 
should  be  retained.  However,  the 
Agency  agrees  that  the  replacement  of 
an  existing  piece  of  equipment  with 
another  piece  of  equipment  of  equal  or 
smaller  size  should  be  excluded  from 
coverage  in  this  case  due  to  special 
characteristics  of  this  source  category. 
The  rationale  for  these  conclusions  is 
discussed  in  the  remaining  f>aragrapha 
of  this  response. 

Broad  Versus  Narrow  Definition  Of 
Affected  Facility.  In  accordance  with  its 
congressional  mandate  to  set 
performance  standards  based  on  best 
systems  of  continuous  emission 
reduction  considering  cost,  EPA 
reviewed  all  operations  associated  with 
the  mining  and  processing  of  nometallic 
minerals  for  possible  coverage  by  the 
NSPS.  Those  facilities  now  listed  as 
affected  and  covered  by  the  NSPS 
represent  those  f(M-  which  EPA  had 
adequately  demonstrated  control 
techniques  which  can  be  applied  at 
reasonable  cost. 

As  discussed  in  the  proposal 
preamble,  the  choice  of  the  affected 
facility  is  based  on  the  Agency's 
interpretatioa  of  Section  111  of  the  Act 
and  judicial  construction  of  its  meaning, 
(The  most  important  case  is  ASARCO, 
Inc.  V.  EPA.  578  F.2d  319  (D.C.  Cir. 
1978).  I  Under  section  111,  the  NSPS  must 
apply  to  "tiew  sources:"  "source"  is 
defined  as  any  building,  structure, 
facility,  or  installation  which  emits  or 
may  emit  any  air  polhjtant"  (Section 
111(a)(3)).  Most  industrial  plants, 
howerer.  consist  of  numerous  pieces  or 


groups  of  equipment  that  emit  air 
pollutants  and  that  might  be  viewed  as 
"sources."  The  EPA.  therefore,  uses  the 
term  "affected  facility"  to  designate  the 
equipment,  within  a  particular  kind  of 
plant,  which  is  chosen  as  the  "source" 
covered  by  a  given  standard. 

Since  the  purpose  of  section  111  is  to 
minimize  emissions  by  application  of 
BDT  (considering  cost,  health  and 
environmental  effects,  and  energy 
requirements)  at  all  new,  modified,  and 
reconstructed  sources,  there  is  a 
presumption  that  a  narrower 
designation  of  the  affected  facility  is 
proper.  In  order  to  promulgate  the 
broader  designation,  EPA  would  have  to 
find  that  it  would  achieve  greater  total 
emission  reductions  or  equivalent  total 
reductions  with  significant  other 
benefits  such  as  reduced  costs,  energy 
consumption  or  other  environmental 
impacts,  fn  determining  the  appropriate 
designation  of  affected  facilities  for  this 
NSPS,  EPA  considered  the  cost, 
environmental  energy,  and  economic 
impacts  associated  with  the  narrow 
designation  as  it  was  proposed  (i.e., 
each  crusher,  grinding  mill,  screening 
operation,  bucket  elevator,  belt 
conveyor,  bagging  operation,  storage 
bin,  enclosed  truck  or  railcar  loading 
station)  and  determined  them  to  be 
reasonable.  For  all  new  processing 
plants  expected  to  be  constructed  in  the 
first  5  years  after  proposal  of  the  NSPS, 
cost  and  economic  impact  analyses 
were  prepared  which  analyzed  the  NSPS 
impacts  on  the  economic  feasibility  of 
new  plants.  Where  the  analysis  showed 
that  the  cost  of  control  equipment  had 
unreasonable  impacts  on  the  economic 
feasibility  of  a  particular  size  of  new 
plant,  an  exemption  from  compliance 
with  this  NSPS  was  given  (e.g..  25  ton 
per  hour  stationary  crushed  stone 
plants,  see  ]  60.670). 

For  existing  facilities  within  the 
nonmetallic  mineral  industry,  the  EPA's 
information  about  the  industry  indicated 
that  there  would  be  few  modifications 
and  reconstructions.  Modifications  were 
not  expected  to  occur  because  of  the 
industry's  operating  characteristics.  For 
example,  changes  to  the  equipment  are 
not  typically  made  for  processing 
different  types  of  raw  materials  because 
the  equipment  is  designed  to  process 
different  materials  and  changing  raw 
materials  would,  therefore,  not 
constitute  a  modification  [40  CFR 
60.14(e)(4)].  In  fact,  the  only  plausible 
case  the  Agency  found  in  which 
emissions  would  be  increased  from  an 
existing  facih'ty  w&s  the  case  of 
increasing  operating  hours,  a  case  which 
is  specifically  exempt  from  coverage 
through  modification  provisions  [40  CFR 
60.14(e)(3)] 


Similarly,  reconstruction  in  its  usual 
sense  was  not  expected  to  occur 
frequently.  While  parts  of  affected 
facilities  (narrow  definition)  are 
replaced,  these  replacements  are 
regular,  routine  maintenance  activities, 
such  as  replacement  of  ore  contact 
surfaces  and  other  nondepreciable 
items.  These  routine  replacements  are 
performed  to  keep  existing  equipment 
operational.  Because  of  these 
maintenance  activities,  the  equipment 
has  a  long  operational  Hfe  and  neither 
reconstructions  nor  replacements  are 
expected  to  be  frequent.  Based  on 
information  available  to  the  Agency,  the 
EPA's  judgment  is  that  total 
replacements,  if  they  occurred,  would 
most  likely  consist  of  replacing  existing 
equipment  with  larger  capacity 
equipment  for  purposes  of  increasing 
production  capacity  or  changing  product 
specifications. 

After  considering  processes  using 
existing  equipment  and  additions  and 
changes  which  might  be  made  to  them, 
EPA  concluded  that  the  most  Ukely 
change  to  occur  would  be  the  addition  of 
completely  new  production  tines  of 
equipment  with  equipment  designed  for 
increase  production  or  changes  in 
product  specifications.  Based  on  the  cost 
and  economic  impact  analyses 
prepared,  EPA  concluded  that  it  was 
economically  reasonable  to  control  new 
production  lines. 

Expansions  of  plant  capacity  typically 
occur  with  the  addition  of  a  new 
crushing  or  grinding  line,  which  may 
include  one  or  more  of  each  of  the 
facilities  listed  above.  With  the  entire 
plant  designated  as  the  affected  facility 
(broader  designation),  the  addition  of  a 
new  crushing  or  grinding  line  would 
cause  the  entire  plant  to  be  covered  by 
the  standards.  This  could  cause 
significant  cost,  economic  and  energy 
impacts  because  of  retrofitting  control 
equipment  on  the  existing  pieces  of 
equipnnent.  Under  the  narrow 
designation  of  affected  facihty,  the 
standards  would  cover  only  the  new 
equipment  used  to  expand  the  plant 
Because  the  economic  impact  analysis 
showed  it  was  reasonable  to  control  the 
new  equipment  and  because  of  the 
potential  for  unreasonable  impacts 
assodated  with  the  broader  designation, 
it  was  concluded  that  the  narrow 
<lesignation  of  affected  facility  was 
appropriate  and  reasonable. 

Replacement  Of  Equipment  With 
Similar  Equipment  Of  Equal  Or  Smaller 
Size — Contrary  to  the  information 
developed  by  EPA,  representatives  of 
several  major  trade  groups  have 
commented  that  replacements  of 
equipment  with  new  equipment  of  the 
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same  size  do  occur.  In  fact,  one 
association  said  that  replacements, 
including  replacements  of  existing 
pieces  of  equipment  with  similar  pieces 
of  equipment  of  equal  size  occur  on  a 
regular  and  relatively  routine  basis. 

The  EPA  requested  speciHc  data  on 
the  frequency  of  replacement  of 
equipment  with  equipment  of  the  same 
or  smaller  size  from  these  industry 
representatives  but  received  nothing 
more  definitive.  However,  the  nature  of 
this  industry  may  make  this  type  of 
information  difficult  to  obtain.  There  are 
over  10,000  existing  sand  and  gravel  and 
crushed  stone  plants  in  the  U.S.  Because 
there  are  so  many  producers,  so  widely 
dispersed,  it  is  difficult  for  either  the 
industry  or  EPA  to  gather 
comprehensive  information  needed  to 
fully  quantify  the  equipment 
replacement  practices  at  all  of  these 
plants.  However.  EPA  agrees  that  the 
replacement  practices  cited  by  the 
industry  are  certainly  possible.  The 
EPA's  analyses  show  that  control  of  an 
entire  new  production  line  is 
reasonable,  but  to  the  extent  that 
replacement  of  individual  facilities 
within  a  production  line  does  occur 
where  controls  are  in  place,  separate 
control  of  each  individual  piece  of 
equipment  may  impose  unreasonable 
costs. 

Therefore,  to  resolve  this  issue,  EPA 
has  included  an  exemption  from 
compliance  with  the  particulate 
emission  limits  of  the  standards  for 
replacement  of  existing  equipment  with 
similar  equipment  of  equal  or  smaller 
size.  However,  if  every  facihty  in  a 
production  line  is  replaced  with  a  new 
facility,  all  new  facilities  will  have  to 
comply  with  the  stack  and  fugitive 
emission  limits  contained  in  §  60.672  of 
the  regulation.  If  all  facilities  in  a 
production  line  are  replaced  over  a 
period  of  time,  every  facility  will 
become  subject  to  the  emission  limits  at 
the  time  the  last  of  the  existing  facihties 
in  the  line  is  replaced  with  a  new 
facility.  The  facilities  in  the  production 
line  would  become  affected  regardless 
of  the  length  of  time  over  which 
replacement  occurred.  A  production  line 
is  defined  as  all  affected  facilities 
(crushers,  grinding  mills,  screening 
operations,  bucket  elevators,  belt 
conveyors,  bagging  operations,  storage 
bins,  and  enclosed  truck  and  railcar 
loading  stations)  that  are  connected 
together  either  directly  or  by  a 
conveying  system. 

Although  industry  commenters  have 
said  that  replacement  of  individual 
facilities  is  common,  EPA  has  no  data 
that  would  indicate  that  it  is  a 
widespread  practice.  Moreover,  the 


EPA's  growth  and  envirorunental  impact 
projections  were  not  based  on  such 
replacements.  Therefore.  EPA  expects 
no  significant  impact  on  emission 
reductions  which  could  be  achieved 
under  the  standards.  The  EPA  will, 
however,  reassess  this  exemption  in  4 
years  during  the  review  of  the 
standards. 

Recordkeeping  provisions  have  been 
added  to  the  final  standards  to  allow  the 
Agency  to  obtain  statistics  on  the 
number  and  type  of  such  replacements 
which  occur.  CompUance  with  S  60.876 
of  the  standards  requires  an  owner  or 
operator  replacing  an  existing  facility 
with  a  new  facihty  of  equal  or  smaller 
size  to  report  the  following  information 
to  the  Regional  EPA  Office  or  to  the 
State  if  they  have  been  delegated  NSPS 
authority  and  also  to  the  EPA  Office  of 
Air  Quality  Planning  and  Standards:  (1) 
The  type  and  sizes  of  the  existing  and 
new  facilities.  (2)  a  description  of  the 
emissions  control  system  on  the  existing 
facility,  and  (3)  the  age  of  the  existing 
facility.  The  EPA  is  authorized  to  collect 
information  such  as  this  for  the  purposes 
of  standards  development  under  Section 
114  of  the  Clear  Air  Act.  During  the  4- 
year  review,  EPA  will  use  the  collected 
information  to  reconsider  the  need  for 
this  exemption  and.  if  appropriate, 
analyze  the  impacts  of  requiring  such 
replacements  to  comply  with  the 
emission  limits. 

Control  Technology 

Some  commenters  perceived  that  the 
proposed  standards  did  not  allow  for  the 
enclosure  of  affected  facilities  in 
buildings.  One  said  that  processing 
equipment  at  brick  plants  is  normally 
enclosed  in  buildings.  Under  the 
proposed  standards,  they  said, 
emissions  measurements  would  have  to 
be  taken  at  each  piece  of  equipment 
inside  a  building,  and  facilities  could  be 
found  in  violation  even  if  emissions  did 
not  escape  the  building.  They  concluded 
that  in  this  situation,  EPA  would  be 
regulating  workplace  rather  than 
ambient  air  emissions.  They  requested 
that  emissions  measurements  be  taken 
outside  such  buildings  to  determine 
compliance. 

The  EPA  met  with  the  commenter  in 
order  to  better  understand  this 
comment.  The  commenter  brought 
photographs  of  one  brick  plant  in  which 
the  crushing  and  grinding  equipment 
appeared  to  be  controlled  very 
effectively  with  fabric  filters.  Both  the 
process  equipment  and  the  control 
systems  were  located  inside  of 
buildings.  Exhaust  ducts  from  the 
control  equipment  exited  through  the 
buildings.  However,  fugitive  emissions 
were  not  in  evidence  in  the  photographs 


taken  inside  the  buildings,  nor  were  they 
seen  exiting  from  the  buildings.  The  EPA 
also  visited  three  brick  plants  operated 
by  two  companies.  The  trip  reports  are 
in  the  docket.  In  general,  emissions  from 
crushing  and  grinding  operations  are 
well  controlled.  Although  the  sides  of 
buildings  housing  these  operations  were 
open  and  conditions  during  the  visits 
were  windy,  no  visible  emissions  were 
observed  exiting  from  the  buildings  at 
two  of  the  three  plants.  At  the  third 
plant,  visible  emissions  from  a 
hammermill  were  observed  escaping 
from  one  side  of  a  building. 

The  EPA  agrees  with  the  commenter 
that  the  intent  of  section  111  is  to  limit 
emissions  to  the  ambient  air.  The  EPA 
also  agrees  that  in  some  cases  enclosure 
of  affected  facilities  in  buildings  is 
equivalent  to  BDT.  For  these  reasons, 
EPA  has  expanded  §S  60.672  and  60.675 
of  the  promulgated  standards  to  add 
emissions  limits  and  methods  of 
determining  compliance  which  apply  if 
affected  facilities  are  enclosed  by  a 
building.  Under  the  final  standards, 
affected  facilities  inside  an  unvented 
building  will  be  determined  to  be  in 
compliance  if  there  are  no  visible 
fugitive  emissions  from  the  building  as 
determined  by  EPA  Method  22.  if  the 
building  is  vented  and  there  are  no 
visible  fugitive  emissions,  and  the 
emissions  from  the  vent  meet  the  stack 
particulate  standards  of  0.05  g/dscm  and 
7  percent  opacity,  the  affected  facilities 
inside  the  building  will  be  determined  to 
be  in  compliance.  A  vent  is  defined  as 
an  opening  through  which  there  is 
mechanically  induced  airflow  for  the 
purpose  of  exhausting  from  a  building 
air  carrying  particulate  matter  emissions 
from  one  or  more  affected  facihties.  If 
there  are  no  fugitive  emissions  from  the 
building  and  any  vent  from  the  building 
meets  the  emission  limits,  then  the 
emissions  control  is  equivalent  to  that 
achieved  using  BDT. 

However,  if  emissions  from  the 
building  exceed  the  "no  visible 
emissions"  fugitive  standard  or  the 
stack  standards,  opacity  must  be 
measured  at  each  affected  facility  inside 
the  building,  and  the  apphcable 
standards  (i.e..  15  percent  fugitive 
opacity  for  crushers  without  capture 
systems  and  10  percent  opacity  for  all 
other  facilities]  must  be  met  by  each 
affected  facility.  These  provisions  allow 
buildings  to  be  used  as  control  devices 
and  compUance  measurements  to  be 
taken  outside  the  building  if  the  building 
can  meet  a  "no  visible  emissions" 
fugitive  standard  and  the  applicable 
stack  emissions  standards. 

When  measuring  compliance  with  the 
standards.  Method  22  shall  be  used  to 
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measure  visible  emissions  from 
buildings.  The  minimum  total 
observation  period  for  each  building 
shall  be  75  minutes,  and  each  side  of  the 
building  and  the  roof  shall  be  observed 
for  at  least  15  minutes.  If  any  visible 
fugitive  emissions  are  seen  leaving  the 
building,  regardless  of  whether  these 
emissions  are  generated  by  an  affected 
facility,  opacity  measurements  will  be 
conducted  at  each  affected  facility 
inside  the  building  using  Method  9.  In 
this  case,  each  affected  facility  must 
meet  the  applicable  fugitive  opacity 
limits  in  order  to  be  determirted  to  be  in 
compliance. 

Economic  Impact 

Several  commenters  questioned  the 
EPA's  conclusion  that  requiring 
baghouse  control  on  portable  plants  is 
reasonable.  They  stated  that  each  time  a 
facility  was  relocated,  the  operator 
would  have  to  modify  the  control 
system.  They  did  not  believe  the  costs 
associated  with  this  activity  were 
included  in  the  cost  estimates.  Some 
commenters  also  questioned  why  EPA 
exempted  portable  plants  of  150  tons/h 
or  less  from  the  regulation.  They 
believed  portable  plants  of  up  to  300 
tons/h  should  have  been  exempted. 

The  EPA's  analyses  show  that  it  is 
reasonable  for  portable  plants  with 
capacities  of  over  150  tons/h  to  be 
covered  by  the  standards.  The  EPA 
modeled  portable  plants  with  two 
different  plant  configurations  and  two 
control  options  to  account  for  variability 
in  portable  plants.  The  two  types  of 
configurations  are  straight-line  and  L- 
shaped.  Control  Option  1  assumed  one 
baghouse  is  used  to  control  the  entire 
portable  plant  if  the  plant's  capacity  is 
270  Mg/h  (300  tons/h)  or  less.  For  larger 
plants,  it  was  assumed  that  the  primary 
crusher  would  be  ducted  to  one 
baghouse  and  all  other  pieces  of 
equipment  would  be  ducted  to  a  second 
baghouse.  Option  2  assumed  the 
following  sources  are  controlled  by 
individual  baghouses:  primary  crusher, 
secondary  crusher  and  associated 
screen,  tertiary  crusher  and  associated 
screen,  and  final  screen.  For  both 
options,  emissions  from  conveyor 
transfer  points  are  assumed  to  be 
hooded  and  ducted  to  the  ba^ouse 
system. 

Plants  were  assumed  to  move  an 
average  of  4  moves  per  year  between 
quarries  or  24  moves  per  year  within  a 
quarry.  This  is  believed  to  be  an 
unusually  large  or  worst  case  estimate 
of  the  number  of  moves  typically  made 
by  portable  plants  and  would  lead  to 
overestimation  of  control  costs  in  most 
cases.  Ii  is  believed  the  plant  would 
usually  be  set  up  in  a  similar 


configuration  in  order  to  minimize 
moving  and  set-up  costs  and  to  avoid 
modification  of  process  equipment.  The 
costs  of  dismantling,  moving,  and 
reassembling  the  control  system  were 
estimated  to  be  between  $8,500  and 
$16,000  per  move  (EPA-450/3-83-011a). 
These  costs  were  included  in  the  DCF 
analysis  used  to  predict  the  profitability 
of  portable  plants  with  and  without  an 
NSPS.  The  estimated  costs  of  moving 
include  costs  of  minor  modifications  in 
the  duct  work.  Thus,  the  costs  of  moving 
portable  plants  have  been  included  in 
the  EPA's  ecomonmic  analyses:  and  it 
has  been  determined  that  the  costs  of 
controls  required  by  the  standards  are 
reasonable. 

The  EPA's  DCF  analysis  indicates  that 
for  portable  crushed  stone  and  sand  and 
gravel  plants,  controls  required  by  the 
standards  would  make  investment  in 
portable  plants  of  150  tons  per  hour 
economically  infeasible,  but  for  plants 
larger  than  150  tons  per  hour  the 
analysis,  does  not  indicate  clear 
economic  feasibility  or  infeasibility.  In 
the  DCF  analysis,  the  feasibility  of 
individual  investments  was  judged  by 
whether  or  not  the  internal  rate  of  return 
is  greater  than  the  cost  of  equity  (and 
thus  economically  feasible)  or  less  than 
the  cost  of  equity  (and  thus 
economically  infeasible).  For  the 
stationary  plant  DCF  analysis  a  cost  of 
equity  of  11.8  percent  was  assumed.  For 
the  portable  plant  DCF  analysis  a  range 
from  12  to  15  percent  was  assumed  for 
the  cost  of  equity. 

However,  in  order  to  avoid  the 
understatement  of  the  adverse  economic 
consequences  that  would  affect  the 
industry  members,  several  "worst-case" 
(i.e.,  from  the  industry  point-of-view) 
assumptions  have  been  made  by  the 
DCF  analysis.  Among  the  assumptions 
are:  NSPS  costs  are  calculated  from  an 
uncontrolled  baseline  (i.e.,  there  are  no 
SIP  costs);  the  plant  is  operated  as  a 
separate  business  entity;  cost  pass- 
through  is  limited  by  competition  from 
existing  plants  in  the  same  area;  the 
plant  will  operate  only  1,800  hours  per 
year  (vs.  2.000  hours  per  year  for  a 
stationary  plant);  a  small  crane  and 
flatbed  truck  will  be  needed  to  move  the 
portable  plant  baghouse;  and  baghouses 
will  be  used  as  opposed  to  wet  dust 
suppression  systems  which  cost 
significantly  less. 

The  cutoff'  point  was  set  at  150  tons/h 
because  the  economic  analysis  shows 
that  even  if  the  worst-case  assumptions 
noted  are  relaxed,  the  economic 
viability  of  portable  plants  of  this  and 
smaller  sizes  remains  in  doubt  On  the 
other  hand,  for  plants  larger  than  150 
tons/h,  the  benefits  of  "economies  of 


scale"  increase  the  profitability  of  these 
plants  so  that  NSPS  costs  are 
significantly  less  burdensome.  Fmally.  it 
should  be  noted  that  although  the 
economic  analysis  presented  in  the  BID 
for  the  proposed  standards  does  not 
show  clear  economic  feasibility  or 
infeasibility  of  the  300  tons/h  portable 
plant  with  NSPS  controls,  it  is  highly 
unlikely  that  all  worst-case  assumptions 
would  hold  true  for  such  a  plant.  In 
reality,  if  only  one  or  two  of  the  worst- 
case  assumptions  are  relaxed,  the  plant 
is  shown  to  be  economically  feasible. 
For  these  reasons,  portable  sand  and 
gravel  plants  and  crushed  stone  plants 
of  150  tons/h  or  smaller  are  exempt  from 
the  standards,  but  larger  sized  plants 
are  covered  by  the  standards. 

In  addition  to  the  exemption  for 
portable  plants  with  capacities  of  150 
tons/h  or  less,  exemptions  have  also 
been  provided  for  stationary  sand  and 
gravel  plants  and  crushed  stone  plants 
with  capacities  of  23  Mg/h  (25  tons/h)  or 
less  and  for  common  clay  plants  and 
pumice  plants  with  capacities  of  9  Mg/h 
(10  tons/h)  or  less.  These  exemptions 
were  also  based  on  the  results  of  DCF 
analyses. 

The  determination  of  plant  capacity 
will  be  based  on  the  rated  capacity  of 
initial  crushers  that  are  part  of  the  plant. 
An  initial  crusher  is  any  crusher  into 
which  nonmetallic  minerals  can  be  fed 
without  prior  crushing  in  the  plant.  If  a 
plant  has  only  one  initial  crusher,  the 
plant  capacity  will  be  considered  equal 
to  the  rated  capacity  of  the  initial 
crusher  (in  tons/h).  If  the  plant  has  two 
or  more  initial  crushers,  their  rated 
capacities  shall  be  added  together  to 
determine  plant  capacity.  Production 
lines  are  composed  of  initial  crushing 
and  screening  operations,  which  may  be 
followed  by  secondary  crushing, 
grinding,  and  screening  operations.  A 
variety  of  sizes  of  crushed  products  may 
be  produced  by  the  same  line,  since 
material  may  be  screened  and  sold  as 
product  at  various  points  in  the 
production  line.  Thus,  some  of  the 
output  of  the  initial  crusher  may  become 
product  without  passing  through 
secondary  crushers.  For  this  reason 
initial  crushing  equipment  will  be  used 
to  determine  the  capacity  of  the  plant. 

Selection  of  Emission  Limits 

Several  commenters  stated  that  the  7 
percent  opacity  limit  for  emissions 
discharged  from  a  stack  unless  a  wet 
scrubbing  device  is  used  is  too  low. 
Commenters  suggested  the  limit  be 
raised  to  10  or  15  percent.  Most  of  the 
commenters  stated  that  the  human  eye 
is  not  calibrated  well  enough  to 
distinguish  between  5,  7.  and  10  percent 
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opacity.  Because  observers  are  trained 
to  read  in  5  percent  increments,  they  felt 
the  limit  set  should  be  divisible  by  5. 
Several  commenters  stated  that  EPA 
Reference  Method  9  is  only  an 
estimation  technique  accurate  to  plus  or 
minus  7.5  percent  opacity.  They 
questioned  whether  a  7  percent  limit  can 
be  consistently  and  reliably  enforced 
using  this  method.  On  the  other  hand, 
one  commenter  felt  that  the  limit  was 
not  entirely  unreasonable  because  a 
properly  maintained  baghouse  for 
nonmetallic  mineral  processing  will 
almost  always  show  less  than  5  percent 
opacity.  Another  commenter  stated  the 
appropriateness  of  the  standards  is 
confirmed  through  statements  from 
persons  proposing  new  nonmetallic 
mineral  processing  plants  in  San  Diego 
County. 

The  EPA's  opacity  limit  for  stack 
emissions  is  well  supported  by  test  data 
summarized  in  the  BID  for  the  proposed 
standards.  Test  data  from  25  baghouse 
controlled  facilities  demonstrate  the 
achievability  of  the  7  percent  stack 
opacity  standard.  At  21  baghouses.  the 
maximum  &-minute  average  opacity  was 
0  percent;  at  3  baghouses,  the  6-minute 
average  was  1  percent;  and  at  1 
baghouse.  it  was  6  percent.  The 
commenters  did  not  submit  any  data  to 
show  they  could  not  meet  the  standard, 
nor  has  EPA  found  a  reason  to  raise  the 
standard. 

Opacity  results  from  Method  9  tests 
represent  the  average  of  24  readings 
over  a  6-minute  period.  While  each 
reading  is  recorded  as  an  increment  of  5 
percent  opacity,  the  average  of  all  the 
readings  can  be  any  value.  The  NSPS  is 
based  on  6-minute  averages  and, 
therefore,  is  not  limited  to  an  increment 
of  5  percent  opacity. 

Contrary  to  the  commenters' 
suggestions.  Method  9  does  not  require 
that  the  maximum  7.5  percent  positive 
error  discussed  in  the  section  entitled 
Certification  Requirements  be  taken 
into  account  for  enforcement  purposes. 
The  only  portion  of  Method  9  addressing 
the  enforcement  issue  is  the 
introductory  section.  That  section 
requires  that  the  accuracy  of  the  method 
be  considered  for  enforcement  purposes, 
and  describes  the  precision  obtained  for 
a  single  run  by  one  observer.  The 
introduction  does  not  suggest  an 
average  positive  error  of  7.5  percent. 

Several  commenters  objected  to  the 
opacity  limits  of  10  and  15  percent  for 
fugitive  sources.  Commenters  fell  that 
there  limits  could  not  be  consistently 
met.  One  commenter  stated  that  impact 
crushers  will  easily  exceed  the  15 
percent  limit  during  startup  periods  or 
during  periods  when  there  is  a  break  of 
material  feeding  in.  Other  commenters 


suggested  an  opacity  limit  of  15  to  20 
percent  be  set  for  the  entire  plant.  One 
additional  commenter  requested  the 
limits  be  30  percent  for  crushers  and  20 
percent  for  all  other  sources.  Another 
stated  that  the  results  of  emission  tests 
supplied  by  the  National  Lime 
Association  show  that  a  10  percent  limit 
for  fugitive  sources  is  not 
technologically  feasible.  On  the  other 
hand,  one  commenter  stated  that  the 
proposed  standards  would  help  the 
State  of  Colorado  control  these  sources 
by  decreasing  the  allowable  opacity 
from  20  percent.  None  of  the 
commenters  provided  opacity  data  to 
support  their  comments. 

The  EPA's  test  data  show  that 
affected  facilities  can  meet  a  10  percent 
fugitive  emissions  standard  (15  percent 
for  crushers  at  which  capture  systems 
were  not  used).  The  EPA  measured 
opacity  of  fugitives  escaping  from  hoods 
and  enclosures  of  capture  systems  at  53 
affected  facilities  at  13  different  types  of 
plants.  Seven  plants  processed 
nonmetallic  minerals  and  six  processed 
metallic  minerals.  The  6-minute  average 
opacity  at  35  of  the  53  faciUties  was  0 
percent  Only  2  facilities  exceed  5 
percent  opacity  at  any  time,  and  all 
could  meet  the  10  percent  opacity  limit. 

Fugitive  emissions  were  also  tested  at 
four  crushed  stone  and  one  sand  and 
gravel  plant  using  wet  suppression,  and 
at  another  plant  using  wet  suppression 
to  control  some  operations.  Two  plants 
were  portable.  The  plants  were  selected 
with  the  aid  of  industry  representatives. 
At  all  process  equipment  (except 
crushers)  being  operated  under  normal 
condition's  for  which  the  wet  dust 
suppression  system  was  properly 
designed  and  operated,  emissions  were 
below  5  percent  opacity.  At  crushers 
operated  under  the  same  conditions, 
emissions  were  below  15  percent 
opacity.  Based  on  these  data,  plants 
using  wet  suppression  should  be  able  to 
meet  the  fugitive  opacity  standards  of  10 
percent  for  all  affected  facilities,  except 
crushers  where  capture  systems  are  not 
used.  The  standard  for  such  crushers  is 
15  percent.  If  a  plant  cannot  meet  these 
standards  using  wet  suppression, 
baghouses  can  be  used. 

Test  Methods  and  Monitoring 

Some  commenters  stated  that  when 
pieces  of  processing  equipment  are 
located  next  to  each  other,  it  would  be 
impossible  to  ascertain  how  much  dust 
is  coming  from  each  piece  of  equipment 
or  to  state  with  certainty  that  each  piece 
meets  the  required  level.  The 
commenters  questioned  the 
enforceability  of  opacity  standards  for 
individual  pieces  of  equipment. 


The  EPA  believes  situations  where 
opacity  of  emissions  from  individual 
affected  facilities  cannot  be  read  will  be 
rare:  however,  provisions  have  been 
added  to  §  60.675(c)  of  the  regulation 
clarifying  how  compliance  will  be 
determined  if  emissions  from  two  or 
more  facilities  interfere. 

Section  60.675(c)  of  the  proposed 
and  final  standards  contains 
stipulations  to  be  followed  for  using 
Method  9  to  read  fugitive  emissions. 
These  stipulations  emphasize  correct 
positioning  of  the  observer  to  minimize 
interference  from  other  emission 
sources.  Following  these  stipulations. 
EPA  found  during  its  testing  program 
that  situations  where  fugitive  opacity 
could  not  be  measured  due  to  emissions 
from  other  pieces  of  equipment  occur 
very  rarely.  And  they  occur  only  when 
wet  dust  suppression  is  used  as  a 
control  technique,  not  when  emissions 
are  collected  by  a  capture  system. 
Furthermore,  EPA  anticipates  that  the     , 
majority  of  facilities  affected  by  the 
standards  will  be  at  new  plants  or 
capacity  expansions  at  existing  plants. 
In  these  cases,  ovtmers  may  choose  to 
design  and  locate  facilities  so  that 
emissions  from  different  facilities  do  not 
continuously  interfere  and  opacity  of 
emissions  from  each  facility  can  be 
measured. 

However,  since  it  is  possible  that 
there  may  be  cases  where  emissions 
from  two  or  more  facilities  continuously 
interfere,  provisions  have  been  added  to 
§  60.675(c)  clarifying  the  u>«e  of  Method  9 
in  such  cases.  Under  these  provisions,  if 
the  opacity  of  emissions  from  a  single 
affected  facility  cannot  be  measured  due 
to  the  continuous  interference  of 
emissions  from  other  facilities,  then 
plants  may  take  one  of  two  courses  of 
action:  (1)  The  equipment  may  be  moved 
or  a  physical  barrier  or  ductwork  may 
be  installed  to  separate  emissions  from 
each  facihty;  or  (2)  if  the  opacity  of  the 
combined  emission  stream  from  the 
interfering  facilities  meets  the  highest 
opacity  standard  applicable  to  any  of 
the  affected  facilities  contributing  to  the 
emissions,  then  the  facilities  will  be 
determined  to  be  in  compliance.  For 
example,  if  emissions  from  a  screen  and 
a  crusher  controlled  by  wet  dust 
suppression  continuously  interfere,  the 
owner  or  operator  could  meet  the 
standards  by  showing  that  combined 
emissions  from  the  two  faciUties  meet 
the  15  percent  fugitive  opacity  standard 
applicable  to  the  crusher,  or  he  could 
separate  the  equipment  or  the  emissions 
from  the  2  facilities  and  meet  the 
opacity  limits  for  each  (10  percent  for 
the  screen  and  15  for  the  crusher).  Under 
the  standards,  the  owner  or  operator 
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would  also  have  the  option  of  capturing 
emissions,  ducting  them  to  a  control 
device  and  meeting  the  applicable  stack 
and  fugitive  emissions  standards.  The 
economic  analyses  for  the  proposed 
standards  assumed  emissions  from  all 
a^ected  facilities  would  be  captured 
and  ducted  to  baghouses;  and  under  this 
assumption  the  costs  of  control  were    - 
found  to  be  reasonable.  However,  EPA 
believes  offering  the  other  options  to 
show  compliance  may  allow  some 
plants  to  comply  using  a  less  costly 
method  such  as  wet  dust  suppression. 

Commenters  disagreed  with  the 
monitoring  requirements  proposed  for 
wet  scrubbers.  One  commenter  stated 
that  while  he  did  not  oppose  the 
replacement  of  an  opacity  standard  with 
monitoring  of  operating  parameters,  he 
suggested  that  a  range,  rather  than  one 
set  of  numbers,  be  selected  during  the 
initial  performance  test.  He  said  this 
approach  would  allow  for  slight 
variations  in  processing  conditions  such 
as  outside  temperature,  clay  content, 
and  particle  size.  Another  commenter 
stated  that  maintaining  a  given  pressure 
drop  and  flow  rate  is  no  guarantee  that 
a  scrubber  is  achieving  the  desired 
efficiency.  He  also  said  that  under  the 
proposed  standards  pressure  drops  and 
water  flows  could  vary  widely  and 
emission  rates  could  soar,  but  as  long  as 
measurements  were  recorded,  the 
scrubber  would  be  in  compliance. 

The  EPA  has  made  additions  to 
§  60.676  of  the  proposed 
standards  which  address  these 
comments.  The  section  details 
requirements  for  periodically  recording 
and  reporting  scrubber  operating 
parameters. 

The  EPA  has  provided  for  routine 
variations  in  operating  parameters  but 
by  a  different  method  than  that 
suggested  by  the  first  commenter.  The 
owner  or  operator  is  required  in  the  final 
standards  to  record  and  report  the  liquid 
flow  rate  and  pressure  drop  at  the  time 
of  the  initial  performance  test,  and  these 
parameters  are  to  be  recorded  daily 
thereafter  (40  CFR  60.676(c)).  These 
daily  readings  need  not  be  reported 
unless  one  or  more  readings  vary  by 
more  than  ±30  percent  from  the 
readings  of  the  most  recent  performance 
test.  If  one  or  more  readings  does  vary 
by  more  than  ±30  percent,  these  daily 
readings  must  be  reported  semiannually. 
The  ±  percent  allows  for  normal 
variations  in  process  conditions,  so 
selecting  a  range  of  values  at  the  time  of 
the  initial  performance  test  is  not 
necessary. 

In  response  to  the  comment  on 
monitoring  scrubber  operating 
parameters,  the  recording  and  reporting 
of  scrubber  liquid  flow  rate  and  pressure 


drop  will  provide  an  inexpensive  and 
easily  verifiable  check  on  the  operation 
and  maintenance  of  wet  scrubbers.  The 
principal  factors  affecting  the 
performance  of  scrubbers  include  the 
pressure  drop  and  the  liquid  to  gas  ratio. 
Monitoring  liquid  flow  rate  and  pressure 
drop  will  allow  maintenance  personnel 
to  detect  and  correct  decreases  in 
scrubber  performance  before  major 
breakdowns  occur,  reducing  overall 
control  cost,  and  maintaining  control 
efficiency.  Routine  recording  and 
reporting  will  also  allow  EPA  a  check  to 
ensure  that  the  scrubber  is  maintained 
and  operated  properly,  indicating  that 
the  emission  limits  continue  to  be  met 
over  time.  As  described  above,  daily 
readings  must  be  recorded  and  they 
must  be  reported  to  EPA  semiannually  if 
one  or  more  readings  varies  by  more 
than  ±30  percent  from  the  readings  of 
the  most  recent  performance  test. 

Miscellaneous  Comments 

One  commenter  requested 
clarification  as  to  whether  the  proposed 
standards  apply  to  crushers  and 
grinders  that  are  used  in  combination 
with  dryers  operated  by  combustion  or 
other  means. 

Such  crushers  and  grinders  are 
covered  by  the  standards;  they  fall 
within  the  definitions  in  the  proposed 
and  promulgated  standards. 

Several  commenters  asked  for 
clarification  as  to  which  conveying 
systems  are  subject  to  the  standards 
and  which  are  exempt.  In  addition,  they 
requested  clarification  on  which 
portions  of  the  conveying  systems  are 
covered. 

To  clarify,  belt  conveyors  are  the 
designated  affected  facilities;  however, 
only  transfer  points  must  comply  with 
the  emissions  limits.  In  the  preamble  to 
the  proposed  regulation,  it  is  clearly 
stated  that  conveyors,  other  than 
transfer  points,  are  not  covered  by  the 
emission  limits  (48  FR  39568).  The 
proposed  and  promulgated  standards  for 
particulate  matter  emissions  state  that 
no  owner  or  operator  "shall  cause  to  be 
discharged  into  the  atmosphere  from 
any  transfer  point  on  belt  conveyors  or 
from  any  other  affected  facility  any 
fugitive  emissions  which  exhibit  greater 
than  10  percent  opacity  *  *  *"  (40  CFR 
60.672(b)].  A  transfer  point  is  defined  as 
"a  point  in  a  conveying  operation  where 
the  nonmetallic  mineral  is  transferred  to 
or  from  a  belt  conveyor  except  where 
the  nonmetallic  mineral  is  being 
transferred  to  a. stockpile"  (40  CFR 
60.671).  Thus,  belt  conveyors  are 
affected  facilities,  but  only  transfer 
points  must  meet  the  emission  limits. 

Commenters  requested  clarification  as 
to  when  the  2-year  period  begins  for 


consideration  for  the  reconstruction 
provisions.  In  addition,  they  were 
confused  about  whether  a  continuous 
program  of  component  replacement  is 
one  which  is  proposed  or  initiated 
within  a  2-year  period  or  one  where  the 
equipment  is  actually  installed  within  a 
2-year  period. 

The  2-year  period  begins  when 
reconstruction  is  commenced. 
"Commenced"  is  defined  in  the  general 
provisions  (40  CFR  60.2)  as  meaning  that 
an  owner  or  operator  has  undertaken  a 
continuous  program  of  construction  or 
modification  or  that  an  owner^or 
operator  has  entered  into  a  contractual 
obligation  to  undertake  or  complete, 
within  a  reasonable  time,  a  continuous 
program  of  construction  or  modification. 

There  is  not  a  single  2-year  period  that 
begins  on  any  specified  date.  Rather, 
EPA  will  aggregate  any  continuous 
programs  of  component  replacement 
that  begin  within  any  2-year  period  in 
determining  whether  "(tjhe  fixed  capital 
cost  of  the  new  components  exceeds  50 
percent  of  the  fixed  capital  cost  that 
would  be  required  to  construct  a 
comparable  entirely  new  facility  .  .  ." 
[40  CFR  60.15(b)(1)]  (the  "50  percent 
test.")  For  example,  suppose  that  an 
owner  or  operator  of  an  existing  facility 
begins  program  A  of  component 
replacement  in  month  1,  program  B  in 
month  40.  program  C  in  month  60,  and 
program  D  in  month  80,  and  that 
programs  B  and  C,  considered  together, 
meet  the  50  percent  test  in  40  CFR 
60.15(b)(1).  Since  programs  B  and  C 
commenced  within  a  2-year  period  (20 
months  apart),  the  50  percent  test  would 
be  satisfied  (regardless  of  programs  A 
and  D,  and  regardless  of  when  programs 
B  and  C  are  finished.) 

Administrative 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  EPA  in  the  development 
of  this  rulemaking.  The  docket  is  a 
dynamic  file,  since  material  is  added 
throughout  the  rulemaking  development. 
The  docketing  system  is  intended  to 
allow  members  of  the  public  and 
industries  involved  to  readily  identify 
and  locate  documents  so  that  they  can 
intelligently  and  effectively  participate 
in  the  rulemaking  process.  Along  with 
the  statement  of  basis  and  purpose  of 
the  proposed  and  promulgated 
standards  and  EPA  responses  to 
significant  comments,  the  contents  of 
the  docket  will  serve  as  the  record  in 
case  of  judicial  review  (Section 
307(d)(7)(A). 

The  effective  date  of  this  regulation  is 
August  1. 1985.  Section  111  of  the  Clean 
Air  Act  provides  that  standards  of 
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performance  or  revisions  thereof 
become  effective  upon  promulgation  and 
apply  to  affected  facilities,  construction, 
reconstruction,  or  modification  of  which 
was  commenced  after  the  date  of 
proposal  (August  31, 1983). 

As  prescribed  by  section  111,  the 
promulgation  of  these  standards  was 
preceded  by  the  Administrator's 
determination  (40  CFR  60.16;  44  FR 
49222.  August  21. 1979)  that  this  source 
category  contributes  significanUy  to  air 
pollution  that  may  reasonably  be 
anticipated  to  endanger  pubUc  health  or 
welfare.  In  accordance  with  section  117 
of  the  Act,  publication  of  these 
promulgated  standards  was  preceded  by 
consultation  with  appropriate  advisory 
committees,  independent  experts,  and 
Federal  departments  and  agencies. 

This  regulation  will  be  reviewed  4 
years  from  the  date  of  promulgation  as 
required  by  the  Clean  Air  Act.  This 
review  will  include  an  assessment  of 
such  factors  as  the  need  for  integration 
with  other  programs,  the  existence  of 
alternative  methods,  enforceability, 
improvements  in  emission  control 
technology,  and  reporting  requirements. 

Section  317  of  the  Clean  Air  Act 
requires  the  Administrator  to  prepare  an 
economic  impact  assessment  for  any 
NSPS  promulgated  under  Section  111(b) 
of  the  Act.  An  economic  impact 
assessment  was  prepared  for  this 
regulation  and  for  other  regulatory 
alternatives.  All  aspects  of  the 
assessment  were  considered  in  the 
formulation  of  the  standards  to  ensure 
that  cost  was  carefully  considered  in 
determining  BDT.  The  economic  impact 
assessment  is  included  in  the  BIO  for  the 
proposed  standards. 

Information  collection  requirements 
associated  with  this  regulation  (those 
included  in  40  CFR  Part  60,  Subpart  A 
and  Subpart  000)  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  350  et  seq.  and  have  been 
assigned  OMB  control  number  2060- 
0050. 

Under  Executive  Order  12291,  EPA  is 
required  to  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  regulatory  impact 
analysis  (RIA).  This  regulation  is  not 
major  because  it  would  result  in  none  of 
the  adverse  economic  effects  set  forth  in 
Section  1  of  the  Order  as  grounds  for 
finding  a  regulation  to  be  major.  The 
industry-wide  annualized  costs  in  the 
fifth  year  after  the  standards  would  go 
into  effect  would  be  $34  million,  much 
less  than  the  $100  million  established  as 
the  first  criterion  for  a  major  regulation 
in  the  Order.  The  estimated  price 
increase  of  less  than  2  percent 


associated  with  the  standards  would  not 
be  considered  a  "major  increase  in  costs 
or  prices"  specified  as  the  second 
criterion  in  the  Order.  The  economic 
analysis  of  the  proposed  standards' 
effects  on  the  industry  did  not  indicate 
any  significant  adverse  effects  on 
competition,  investment,  productivity, 
employment,  innovation,  or  the  ability  of 
U.S.  firms  to  compete  with  foreign  firms 
(the  third  criterion  in  the  Order). 

This  regulation  was  submitted  to 
OMB  for  review  as  required  by 
Executive  Order  12291.  Any  written 
communications  between  OMB  and  EPA 
pertaining  to  the  standards  have  been 
put  in  the  docket 

The  Regulatory  Flexibilitj'  Act  of  1980 
requires  that  adverse  effects  of  all 
Federal  regulations  upon  small 
businesses  be  identified.  In  performing 
the  economic  impact  analysis,  EPA 
assumed  that  each  plant  would  operate 
as  a  separate  business  entity  and  could 
not  expect  to  finance  the  control 
equipment  bora  another  business 
activity  or  parent  firm.  In  addition,  no 
SIP  control  costs  were  assumed  to  be 
incurred  in  the  absence  of  an  NSPS.  The 
results  of  this  analysis  showed  that  for 
each  mineral  industry,  the  annualized 
control  cost  in  the  fifth  year  divided  by 
the  aimual  output  is  less  than  2  percent 
of  the  price  of  a  ton  of  product  The 
economic  impacts  associated  with 
standards  based  on  baghouse  control 
techniques  would  not  preclude  the 
building  of  most  new  plants.  However, 
DCF  analysis  indicated  that  the 
incremental  costs  associated  with  the 
use  of  baghouse  control  might  preclude 
the  construction  of  new  common  clay 
plants  and  pumice  plants  with 
capacities  of  9  Mg/h  (10  tons/h)  or  less, 
fixed  sand  and  gravel  plants  and 
crushed  stone  plants  with  capacities  of 
23  Mg/h  (25  tons/h)  or  less,  and  portable 
sand  and  gravel  plants  and  crushed 
stone  plants  with  capacities  of  136  Mg/h 
(105  tons/h)  or  less.  Therefore,  these 
plants  are  exempt  from  the  standards. 
Based  on  the  economic  analysis  and 
exemptions,  no  plants  would  suffer 
significant  economic  impacts  under  this 
NSPS. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  the  impact  of  the  final  rule  is 
not  significant. 

List  of  Subjects  in  40  CFR  Part  60 

Air  pollution  control.  Incorporation  by 
reference,  Nonmetallic  mineral 
processing  plants,  reporting  and 
recordkeeping  requirements. 
Intergovernmental  relations. 


Dated:  )uly  22. 198S. 
Lee  M.  Thomas. 

Administrator. 

PART  60— (AMENDEO) 

40  CFR  Part  60  is  amended  as  follows: 

1.  The  authority  citation  for  Part  00 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7411,  7414.  and  7IKn(a). 

2.  By  adding  a  new  Subpart  000  as 
follows: 

Subpart  000— Standards  of 
Performance  for  Nonmetallic  Mneral 
Processing  Plants 

60.670  Applicability  and  designation  of 

affected  facility. 

60.671  Definitions. 

60.672  Standard  for  particulate  matter. 

60.673  Reconstruction. 

60.674  Monitoring  of  operations. 

60.675  Test  methods  and  procedoret. 

60.676  Reporting  and  recordkeeping. 

Subpart  000— Standards  of 
Performance  for  NonmetalHc  Mineral 
Processing  Plants. 

§  60.670    AppHceMUty  end  oesiQneliofi  of 
aff  ectsd  facHty. 

(a)  Except  as  provided  in  paragraphs 
(b),  (c)  and  (d)  of  this  section,  the 
provisions  of  this  subpart  are  applicable 
to  the  following  affected  facihties  in 
fixed  or  portable  nonmetallic  mineral 
processing  plants:  each  crusher,  grinding 
mill,  screening  operation,  bucket 
elevator,  belt  conveyor,  bagging 
operation,  storage  bin,  enclosed  truck  or 
railcar  loading  station. 

(b)  An  affected  facility  that  is  subject 
to  the  provisions  of  Subpart  F  or  I  or 
that  follows  in  the  plant  process  any 
facility  subject  to  the  provisions  of 
Subparts  F  or  I  of  this  part  is  not  subject 
to  the  provisions  of  this  subpart. 

(c)  Facihties  at  the  following  plants 
are  not  subject  to  the  provisions  of  this 
subpart: 

(1)  Fixed  sand  and  gravel  plants  and 
crushed  stone  plants  with  capacities,  as 
defined  in  (  60.671,  of  23  megagrams  per 
hour  (25  tons  per  hour)  or  less; 

(2)  Portable  sand  and  gravel  plants 
and  crushed  stone  plants  with 
capacities,  as  defined  in  S  60.671,  of  138 
megagrams  per  hour  (150  tons  per  hour) 
or  less;  and 

(3)  Common  clay  plants  and  pumice 
plants  with  capacities,  as  defined  in 

§  60.671,  of  9  megagrams  per  hour  (10 
tons  per  hour)  or  less. 

(d)(1)  When  an  existing  facility  is 
replaced  by  a  piece  of  equipment  of 
equal  or  smaller  size,  as  defined  in 
i  60.671.  having  the  same  function  as  the 
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existing  facility,  the  new  facility  is 
exempt  from  the  provisions  of  S9  60.672, 
60.674.  and  60.675  except  as  provided  for 
in  paragraph  (d)(3]  of  this  section. 

(2)  An  owner  or  operator  seeking  to 
comply  with  this  paragraph  shall  comply 
with  the  reporting  requirements  of 

S  60.676  (a)  and  (b). 

(3)  An  owner  or  operator  replacing  all 
existing  facilities  in  a  production  line 
with  new  facilities  does  not  qualify  for 
the  exemption  described  in  paragraph 
(d)(1)  of  this  section  and  must  comply 
with  the  provisions  of  §§  60.672.  60.674 
and  60.675. 

(e)  An  affected  facility  under 
paragraph  (a)  of  this  section  that 
commences  construction,  reconstruction, 
or  modification  after  August  31, 1983  is 
subject  to  the  requirements  of  this  part. 

S  60.671    DvfMtioiM. 

All  terms  used  in  this  subpart,  but  not 
specifically  defined  in  this  section,  shall 
have  the  meaning  given  them  in  the  Act 
and  in  Subpart  A  of  this  part. 

"Bagging  operation"  means  the 
mechanical  process  by  which  bags  are 
filled  with  nonmetallic  minerals. 

"Belt  conveyor"  means  a  conveying 
device  that  transports  material  from  one 
location  to  another  by  means  of  an 
endless  belt  that  is  carried  on  a  series  of 
idlers  and  routed  around  a  pulley  at 
each  end. 

"Bucket  elevator"  means  a  conveying 
device  of  nonmetallic  minerals 
consisting  of  a  head  and  foot  assembly 
which  supports  and  drives  an  endless 
single  or  double  strand  chain  or  belt  to 
which  buckets  are  attached. 

"Building"  means  any  frame  structure 
with  a  roof. 

"Capacity"  means  the  cumulative 
rated  capacity  of  all  initial  crushers  that 
are  part  of  the  plant. 

"Capture  system"  means  the 
equipment  (including  enclosures,  hoods, 
ducts,  fans,  dampers,  etc.)  used  to 
capture  and  transport  particulate  matter 
generated  by  one  or  more  process 
operations  to  a  control  device. 

"Control  device"  means  the  air 
pollution  control  equipment  used  to 
reduce  particulate  matter  emissions 
released  to  the  atmosphere  from  one  or 
more  process  operations  at  a 
nonmetallic  mineral  processing  plant. 

"Conveying  system"  means  a  device 
for  transporting  materials  from  one 
piece  of  equipment  or  location  to 
another  location  within  a  plant. 
Conveying  systems  include  but  are  not 
limited  to  the  following:  Feeders,  belt 
conveyors,  bucket  elevators  and 
pneumatic  systems. 

"Crusher"  means  a  machine  used  to 
crush  any  nonmetallic  minerals,  and 
includes,  but  is  not  limited  to,  the 


following  types:  jaw,  gyratory,  cone,  roll, 
rod  mill,  hammermill,  and  impactor. 

"Enclosed  truck  or  railcar  loading 
station"  means  that  portion  of  a 
nonmetallic  mineral  processing  plant 
were  nonmetallic  minerals  are  loaded 
by  an  enclosed  conveying  system  into 
enclosed  trucks  or  railcars. 

"Fixed  plant"  means  any  nonmetallic 
mineral  processing  plant  at  which  the 
processing  equipment  specified  in 
§  60.670(a)  is  attached  by  a  cable,  chain, 
tumbuckle,  bolt  or  other  means  (except 
electrical  connections)  to  any  anchor, 
slab,  or  structure  including  bedrock. 

"Fugitive  emmission"  means 
particulate  matter  that  is  not  collected 
by  a  capture  system  and  is  released  to 
the  atmosphere  at  the  point  of 
generation. 

"Grinding  mill"  means  a  machine  used 
for  the  wet  or  dry  fine  crushing  of  any 
nonmetallic  mineral.  Grinding  mills 
include,  but  are  not  limited  to,  the 
following  types:  hammer,  roller,  rod, 
pebble  and  ball,  and  fluid  energy.  The 
grinding  mill  includes  the  air  conveying 
system,  air  separator,  or  air  classifier, 
where  such  systems  are  used. 

"Initial  crusher"  means  any  crusher 
into  which  nonmetallic  minerals  can  be 
fed  without  prior  crushing  in  the  plant. 

"Nonmetallic  mineral"  means  any  of 
the  following  minerals  or  any  mixture  of 
which  the  majority  is  any  of  the 
following  minerals: 

(a)  Crushed  and  Broken  Stone, 
including  Limestone.  Dolomite.  Granite, 
Traprock,  Sandstone.  Quartz.  Quartzite, 
Mari,  Marble,  Slate.  Shale.  Oil  Shale, 
and  Shell. 

(b)  Sand  and  Gravel. 

(cj  Clay  including  Kaolin,  Fireclay, 
Bentonite.  Fuller's  Earth.  Ball  Clay,  and 
Common  Clay. 

(d)  Rock  Salt. 

(e)  Gypsum. 

(f)  Sodium  Compounds,  including 
Sodium  Carbonate,  Sodium  Chloride, 
and  Sodium  Sulfate. 

(g)  Pumice, 
(h)  Gilsonite. 

(i)  Talc  and  Pyrophyllite. 

(j)  Boron,  including  Borax,  Kemite, 
and  Colemanite. 

(k)  Barite. 

(1)  Fluorospar. 

(m)  Feldspar. 

(n)  Diatomite. 

(o)  Periite. 

(p)  Vermiculite. 

(q)  Mica. 

(r)  Kyanite,  including  Andalusite, 
Sillimanite.  Topaz,  and  Dumortierite. 

"Nonmetallic  mineral  processing 
plant"  means  any  combination  of 
equipment  that  is  used  to  crush  or  grind 
any  nonmetallic  mineral  wherever 
located,  including  lime  plants,  power 


plants,  steel  mills,  asphalt  concrete 
plants,  Portland  cement  plants,  or  any 
other  facility  processing  nonmetallic 
minerals  except  as  provided  in  §  60.670 
(b)  and  (c). 

"Portable  plant"  means  any 
nonmetallic  mineral  processing  plant 
that  is  mounted  on  any  chassis  or  skids 
and  may  be  moved  by  the  application  of 
a  lifting  or  pulling  force.  In  addition, 
there  shall  be  no  cable,  chain, 
turnbuckle.  bolt  or  other  means  (except 
electrical  connections)  by  which  any 
piece  of  equipment  is  attached  or 
clamped  to  any  anchor,  slab,  or 
structure,  including  bedrock  that  must 
be  removed  prior  to  the  application  of  a 
lifting  or  pulling  force  for  the  purpose  of 
transporting  the  unit. 

"Production  line"  means  all  affected 
facilities  (crushers,  grinding  mills, 
screening  operations,  bucket  elevators, 
belt  conveyors,  bagging  operations, 
storage  bins,  and  enclosed  truck  and 
railcar  loading  stations)  which  are 
directly  connected  or  are  connected 
together  by  a  conveying  system. 

"Screening  operation"  means  a  device 
for  separating  material  according  to  size 
by  passing  undersize  material  through 
one  or  more  mesh  surfaces  (screens)  in 
series,  and  retaining  oversize  material 
on  the  mesh  surfaces  (screens). 

"Size"  means  the  rated  capacity  in 
tons  per  hour  of  a  crusher,  grinding  mill, 
bucket  elevator,  bagging  operation,  or 
enclosed  truck  or  railcar  loading  station; 
the  total  surface  area  of  the  top  screen 
of  a  screening  operation;  the  width  of  a 
conveyor  belt;  and  the  rated  capacity  in 
tons  of  a  storage  bin. 

"Stack  emission"  means  the 
particulate  matter  that  is  released  to  the 
atmosphere  from  a  capture  system. 

"Storage  bin"  means  a  facility  for 
storage  (including  surge  bins)  or 
nonmetallic  minerals  prior  to  further 
processing  or  loading. 

"Transfer  point"  means  a  point  in  a 
conveying  operation  where  the 
nonmetallic  mineral  is  transferred  to  or 
from  a  belt  conveyor  except  where  the 
nonmetallic  mineral  is  being  transferred 
to  a  stockpile. 

"Truck  dumping"  means  the  unloading 
of  nonmetallic  minerals  from  movable 
vehicles  designed  to  transport 
nonmetallic  minerals  from  one  location 
to  another.  Movable  vehicles  include  but 
are  not  limited  to:  trucks,  front  end 
loaders,  skip  hoists,  and  railcars. 

"Vent"  means  an  opening  through 
which  there  is  mechanically  induced  air 
flow  for  the  purpose  of  exhausting  from 
a  building  air  carrying  particulate  matter 
emissions  from  one  or  more  affected 
facilities. 
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§60.672    Standard  for  particulate  matter. 

(a}  On  and  after  the  date  on  which  the 
performance  test  required  to  be 
conducted  by  §  60.8  is  completed,  no 
owner  or  operator  subject  to  the 
provisions  of  this  subpart  shall  cause  to 
be  discharged  into  the  atmosphere  from 
any  transfer  point  on  belt  conveyors  or 
frorTany  other  affected  facility  any 
stack  emissions  which: 

(1)  Contain  particulate  matter  in 
excess  of  0.05  g/dscm;  or 

(2)  Exhibit  greater  than  7  percent 
opacity,  unless  the  stack  emissions  are 
discharged  from  an  affected  facility 
using  a  wet  scrubbing  control  device. 
Facilities  using  a  wet  scrubber  must 
comply  with  the  reporting  provisions  of 
§  60.676(c).  (d).  and  (e). 

(b)  On  and  after  the  sixtieth  day  after 
achieving  the  maximum  production  rate 
at  which  the  affected  facility  will  be 
operated,  but  not  later  than  180  days 
after  initial  startup,  no  owner  or 
operator  subject  to  the  provisions  of  this 
subpart  shall  cause  to  be  discharged 
into  the  atmosphere  from  any  transfer 
point  on  belt  conveyors  or  from  any 
other  affected  facility  any  fugitive 
emissions  which  exhibit  greater  than  10 
percent  opacity,  except  as  provided  in 
paragraphs  (c).  (d)  and  (e)  of  this 
section. 

(c)  On  and  after  the  sixtieth  day  after 
achieving  the  maximum  production  rate 
at  which  the  affected  facility  will  be 
operated,  but  not  later  than  180  days 
after  initial  startup,  no  owner  or 
operator  shall  cause  to  be  discharged 
into  the  atmosphere  from  any  crusher,  at 
which  a  capture  system  is  not  used, 
fugitive  emissions  which  exhibit  greater 
than  15  percent  opacity. 

(d)  Truck  dumping  of  nonmetallic 
minerals  into  any  screening  operation, 
feed  hopper,  or  crusher  is  exempt  from 
the  requirements  of  this  section. 

(e)  if  any  transfer  point  on  a  conveyor 
belt  or  any  other  affected  facility  is 
enclosed  in  a  building,  then  each 
enclosed  affected  facility  must  comply 
with  the  emission  limits  in  paragraphs 
(a),  (b)  and  (c)  of  this  section,  or  the 
building  enclosing  the  affected  facility 
or  facilities  must  comply  with  the 
following  emission  limits: 

(1)  No  owner  or  operator  shall  cause 
to  be  discharged  into  the  atmosphere 
from  any  building  enclosing  any  transfer 
point  on  a  conveyor  belt  or  any  other 
affected  facility  any  visible  fugitive 
emissions  except  emissions  from  a  vent 
as  defined  in  §  60.671. 

(2)  No  owner  or  operator  shall  cause 
to  be  discharged  into  the  atmosphere 
from  any  vent  of  any  building  enclosing 
any  transfer  point  on  a  conveyor  belt  or 
any  other  affected  facility  emissions 


which  exceed  the  stack  emissions  limits 
in  paragraph  (a)  of  this  section. 

§  60.673    Reconetruction. 

(a)  The  cost  of  replacement  of  ore- 
contact  surfaces  on  processing 
equipment  shall  not  be  considered  in 
calculating  either  the  "fixed  capital  cost 
of  the  new  components"  or  the  "fixed 
capital  cost  that  would  be  required  to 
construct  a  comparable  new  facility" 
under  §  60.15.  Ore-contact  surfaces  are 
crushing  surfaces;  screen  meshes,  bars, 
and  plates;  conveyor  belts;  and  elevator 
buckets. 

(b)  Under  §  60.15.  the  "fixed  capital 
cost  of  the  new  components"  includes 
the  fixed  capital  cost  of  all  depreciable 
components  (except  components 
specified  in  paragraph  (a)  of  this 
section]  which  are  or  will  be  replaced 
pursuant  to  all  continuous  programs  of 
component  replacement  commenced 
within  any  2-year  period  following 
August  31, 1983. 

§  60.674    Monitoring  of  operations. 

The  owner  or  operator  of  any  affected 
facility  subject  to  the  provisions  of  this 
subpart  which  uses  a  wet  scrubber  to 
control  emissions  shall  install,  calibrate, 
maintain  and  operate  the  following 
monitoring  devices: 

(a)  A  device  for  the  continuous 
measurement  of  the  pressure  loss  of  the 
gas  stream  through  the  scrubber.  The 
monitoring  device  must  be  certified  by 
the  manufacturer  to  be  accurate  within 
±250  pascals  ±1  inch  water  gauge 
pressure  and  must  be  calibrated  on  an 
annual  basis  in  accordance  with 
manufacturer's  instructions. 

(b)  A  device  for  the  continuous 
measurement  of  the  scrubbing  liquid 
flow  rate  to  the  wet  scrubber.  The 
monitoring  device  must  be  certified  by 
the  manufacturer  to  be  accurate  within 
±5  percent  of  design  scrubbing  liquid 
flow  rate  and  must  be  calibrated  on  an 
annual  basis  in  accordance  with 
manufacturer's  instructions. 

§  60.675    Test  methods  and  procedures. 

(a)  Reference  methods  in  Appendix  A 
of  this  part,  except  as  provided  under 
§  60.8(b),  shall  be  used  to  determine 
compliance  with  the  standards 
prescribed  under  §  60.672  as  follows: 

(1)  Method  5  or  Method  17  for 
concentration  of  particulate  matter  and 
associated  moisture  content; 

(2)  Method  1  for  sample  and  velocity 
traverses: 

(3)  Method  2  for  velocity  and 
volumetric  How  rate; 

(4)  Method  3  for  gas  analysis; 

(5)  Method  9  for  measuring  opacity 
from  stack  emissions  and  process 


fugitive  emissions,  and  emissions  from 
building  vents: 

(6)  Method  22  for  measurement  of 
visible  fugitive  emissions  when 
determining  compliance  with  the 
standard  prescribed  in  S  60.672(e). 

(b)  For  Method  5,  the  following 
stipulations  shall  apply: 

(1)  The  sampling  probe  and  filter 
holder  may  be  operated  without  heaters 
if  the  gas  stream  being  sampled  is  at 
ambient  temperature; 

(2)  For  gas  streams  above  ambient 
temperature,  the  sampling  train  shall  be 
operated  with  a  probe  and  filter 
temperature  high  enough  to  prevent 
water  condensation  on  the  filter  but  no 
higher  than  121*C  (250*F): 

(3)  The  minimum  sample  volume  shall 
be  1.7  dscm  (60  dscf). 

(c)  When  determining  compliance 
with  the  standard  prescribed  under 

§  60.672(b)  and  (c).  the  Administrator 
shall  adhere  to  the  following 
stipulations  in  addition  to  those  listed  in 
Method  9: 

(1)  The  minimum  distance  between 
the  observer  and  the  emission  source 
shall  be  4.57  meters  (15  feet). 

(2)  The  observer  shall,  when  possible, 
select  a  position  that  minimizes 
interference  from  other  fugitive  emission 
sources  (e.g.,  road  dust).  Note  that  the 
required  observer  position  relative  to 
the  sun  (Method  9,  Section  2.1)  must  be 
followed. 

(3)  For  affected  facilities  utilizing  wet 
dust  suppression  for  particulate  matter 
control,  a  visible  mist  is  sometimes 
generated  by  the  spray.  The  water  mist 
must  not  be  confused  with  particulate 
matter  emissions  and  is  not  to  be 
considered  a  visible  emission.  When  a 
water  mist  of  this  nature  is  present,  the 
observation  of  the  emissions  is  to  be 
made  at  a  point  in  the  plume  where  the 
mist  is  no  longer  visible. 

(4)  If  emissions  from  two  or  more 
facilities  continuously  interfere  so  that 
the  opacity  of  fugitive  emissions  from  an 
individual  affected  facility  cannot  be 
read,  the  owner  or  operator  may  show 
compliance  with  the  fugitive  opacity 
standards  in  §  60.672(b)  and  (c)  by — 

(i)  Causing  the  opacity  of  the 
combined  emission  stream  from  the 
facilities  to  meet  the  highest  fugitive 
opacity  standard  applicable  to  any  of 
the  individual  affected  facilities 
contributing  to  the  emissions  stream,  or 

(ii)  Separating  emissions  so  that  the 
opacity  of  emissions  from  each  affected 
facility  can  be  read  to  determine 
compliance  with  the  applicable  fugitive 
opacity  limits  specified  for  each  facility 
in  §  60.672(b)  and  (c). 

(d)  When  determining  compliance 
with  the  standard  prescribed  under 


31340         Federal  Register  /  Vol.  sq  No.  148  /  Thursday.  August  1.  1985  /  Rules  and  Regulations 


§  60.672(b)  and  (c).  using  Method  9,  each 
performance  test  shall  consist  of  a 
minimum  of  30  seta  of  24  consecutive 
observations  recorded  at  15-second 
intervals,  as  described  in  Method  9  at 
sections  2.4  and  2.5. 

(e)  When  determining  compliance 
with  the  standard  prescribed  under 
§  60.672(e).  using  Method  22.  the 
minimum  total  observation  period  for 
each  building  shall  be  75  minutes,  and 
each  side  of  the  building  and  the  roof 
shall  be  observed  for  a  minimum  of  15 
minutes.  Performance  tests  shall  be 
conducted  while  all  affected  facilities 
inside  the  building  are  operating. 

§  60.676    Reporting  and  rtcortfteeplng. 

(a)  Each  owner  or  operator  seeking  to 
comply  with  5  60.670(d)  shall  submit  to 
the  Administrator  the  following 
information  about  the  existing  facility 
being  replaced  and  the  replacement 
piece  of  equipment. 

(1)  For  a  crusher,  grinding  mill,  bucket 
elevator,  bagging  operation,  or  enclosed 
truck  or  railcar  loading  station: 

(i)  The  rated  capacity  in  tons  per  hour 
of  the  exising  facility  being  replaced  and 

(ii)  The  rated  capacity  in  tons  per  hour 
of  the  replacement  equipment 

(2)  For  a  screening  opera  tion: 

(i)  The  total  surface  area  of  the  top 
screen  of  the  existing  screening 
operation  being  replaced  and 

(ii)  The  total  surface  area  of  the  top 
screen  of  the  replacement  screening 
operation. 

(3)  For  a  conveyor  belt: 


(i)  The  width  of  the  existing  belt  being 
replaced  and 

(ii)  The  width  of  the  replacement 
conveyor  belt. 

(4)  For  a  storage  bin: 

(i)  The  rated  capacity  in  tons  of  the 
existing  storage  bin  being  replaced  and 

(ii)  The  rated  capacity  in  tons  of 
replacement  storage  bins. 

(b)  Each  owner  or  operator  seeking  to 
comply  with  S  60.670(d)  shall  submit  the 
following  data  to  the  Director  of  the 
Emission  Standards  and  Engineering 
Division.  (MD-13).  U.S.  Environmental 
Protection  Agency.  Research  Triangle 
Park.  North  Carolina  27711. 

(1)  The  information  described  in 
S  60.676(a). 

(2)  A  description  of  the  control  device 
used  to  reduce  particulate  matter 
emissions  from  the  existing  facility  and 
a  list  of  all  other  pieces  of  equipment 
controlled  by  the  same  control  device; 
and 

(3)  The  estimated  age  of  the  existing 
facility. 

(c)  During  the  initial  performance  test 
of  a  wet  scrubber,  and  daily  thereafter, 
the  owner  or  operator  shall  record  the 
measurements  of  both  the  change  in 
pressure  of  the  gas  stream  across  the 
scrubber  and  the  scrubbing  liquid  flow 
rate. 

(d)  After  the  initial  performance  test 
of  a  wet  scrubber,  the  owner  or  operator 
shall  submit  semiannual  reports  to  the 
Administrator  of  occurrences  when  the 
measurements  of  the  scrubber  pressure 
Ums  (or  gain)  and  liquid  flow  rate  differ 


by  more  than  ±30  percent  from  those 
measurements  recorded  during  the  most 
recent  performance  test. 

(e)  The  reports  required  under 
paragraph  (d)  shall  be  postmarked 
within  30  days  following  end  of  the 
second  and  fourth  calendar  quarters. 

(f)  The  owner  or  operator  of  any 
affected  facility  shall  submit  written 
reports  of  the  results  of  all  performance 
tests  conducted  to  demonstrate 
compliance  with  the  standards  set  forth 
in  S  60.672,  including  reports  of  opacity 
observations  made  using  Method  9  to 
demonstrate  compliance  with  S  60.672 
(b)  and  (c)  and  reports  of  observations 
using  Method  22  to  demonstrate 
compliance  with  S  60.672(e). 

(g)  The  requirements  of  this  paragraph 
remain  in  force  until  and  unless  the 
Agency,  in  delegating  enforcement 
authority  to  a  State  under  Section  111(c) 
of  the  Act,  approves  reporting 
requirements  or  an  alternative  means  of 
compliance  surveillance  adopted  by 
such  States.  In  that  event,  affected 
sources  within  the  State  will  be  relieved 
of  the  obligation  to  comply  with 
paragraphs  (a),  (c).  (d),  (e).  and  (0  of  this 
subsection,  provided  that  they  comply 
with  requirements  established  by  the 
State.  Compliance  with  paragraph  (b)  of 
this  section  will  still  be  required. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2060-0050) 

[FR  Doc.  1826B  Filed  7-31-85;  8:45  am] 
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31352 

31348 

31350 


Federal  Trade  Commission 

PROPOSED  RULES 

Procedure  and  practice  rules: 

Adjudicative  proceedings 
Prohibited  trade  practices: 

Michigan  Optometric  Association 

Fiscal  Service 

NOTICES 

Surety  companies  acceptable  on  Federal  bonds: 
American  Home  Assurance  Co.  et  al. 


0 


JMI 


Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 

Lincomycin  injection 

Tylosin  (2  documents) 
Food  additives: 

Polymers;  poly-1-butene  resins  and  butene/ 

ethylene  copolymers 

Polymers;  polyetherimide  resin 
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31432 


31353 


31404 
31404 


31370 


31428 


31429 


31359 


31394 


31433 


31405 

31454 

31436 
31439 


Polymers;  2,5-dimethyI-2.5-di  [tert- 

butylperoxy)hexane 
NOTICES 
X-ray  systems  variance  approvals,  etc.: 

Elscint.  Inc. 

Foreign  Service  Grievance  Board 

RULES 

Grievances  and  separation  for  cause  cases 
Foreign-Trade  Zonea  Board 

NOTICES 

Applications,  etc.: 
Indiana 
Minnesota 

General  Services  Administration 

RULES 

Property  management: 
Utilization  and  disposal;  personal  property; 
standard  forms  120  and  126.  instructions  for 
preparing,  etc. 

NOTICES 

Telecommunications  standards: 
Data  communications  systems  and  services-user- 
oriented  performance  parameters 

Health  and  Human  Services  Department 

See  also  Centers  for  Disease  Control;  Food  and 
Drug  Administration;  Public  Health  Service. 

NOTICES 

Agency  information  collection  activities  under 
OMB  review 

Housing  and  Url>an  Development  Department 

RULES  _ 

Fair  housing: 
Nondiscrimination  and  equal  opportunity  in 
housing 

PROPOSED  RULES 

Fair  housing: 

State  and  local  laws;  recognition  of  substantially 

equivalent  laws 
NOTICES 
Grants;  availability,  etc.: 

Fair  housing  assistance  program 

interior  Department 

See  Land  Management  Bureau;  National  Park 
Service;  Reclamation  Bureau. 

international  Trade  Administration 

NOTICES 

Antidumping: 
Low-fuming  brazing  copper  rod  and  wire  from 
New  Zealand 

International  Trade  Commission 

NOTICES 

Meetings;  Sunshine  Act 
Interstate  Commerce  Commission 

NOTICES 

Motor  carriers: 
Compensated  intercorporate  hauling  operations; 
intent  to  engage  in 

Lease  of  equipment  and  drivers  to  private 
carriers;  policy  statement;  petition 


Rail  carriers; 

31439  Atchison,  Topeka  &  Santa  Fe  Railway  Co.; 
passenger  train  operation 

Railroad  operation,  acquisition,  construction,  etc^ 
31438        Burlington  Northern  Railroad  Co. 

Railroad  services  abandonment 
31438        Western  Paciflc  Raib-oad  Co.  et  al. 

Justice  Department 

RULES 

31361     Juvenile  justice  and  delinquency  prevention;  grants 

competition  and  peer  review  requirements 
31360     Privacy  Act;  implementation 

NOTICES 

31440  Agency  information  collection  activities  under 
OMB  review 

Labor  Department 

See  Employment  and  Training  Administration; 
Employment  Standards  Administration; 
Occupational  Safety  and  Health  Administration: 
Wage  and  Hour  Division. 

Land  Management  Bureau 

NOTICES 

Sale  of  pubUc  lands: 
31435        Nevada;  correction 
Sodium  lease  sale: 

31435  Wyoming 

Library  of  Congress 

See  Copyright  Office.  Library  of  Congress 

National  Communications  System 

NOTICES 

Meetings: 
31447        National  Security  Telecommunications  Advisory 
Committee 

National  Oceanic  and  Atmoapherte 
Administration 

NOTICES 

Meetings: 
31407        Gulf  of  Mexico  Fishery  Management  Council 
31407         New  England  Fishery  Management  Coimcil 
31407        Western  Pacific  Fishery  Management  Council 

National  Park  Service 

NOTICES 
Meetings; 

31436  Chesapeake  and  Ohio  Canal  National  Historical 
Pack  Commission 

31436        Denali  National  Park  Subsistence  Resource 
Commission 
Mining  plans  of  operations;  availability,  etc.: 
31436        Lake  Mead  National  Recreation  Area.  NV 

Nuclear  Regulatory  Commission 

NOTICES 

Applications,  etc.: 
31447        Indiana  &  Michigan  Electric  Co. 

Occupational  Safety  and  Health  Administration 

NOTICES 

State  plans;  standards  approval,  etc.: 
31445        Utah 

Variance  applications,  etc.: 

31441  Union  Boiler  Co. 


VI 
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31448 


Personnel  Management  Office 

NOTICES 

Health  benefits.  Federal  employees: 
Employee  organizations;  plan  sponsorship 
applications 


Put>lic  Health  Service 

NOTICCS 

Medical  technology  scientific  evaluations: 
31432        Ambulatory  blood  pressure  monitoring 

Redamation  Bureau 

NOTICES 

31435     Agency  information  collection  activities  under 
ONffl  review 

Researcti  and  Special  Programs  Administration 

PROPOSED  RULES 
Pipeline  safety: 
31401         Hazardous  liquids  transportation;  intrastate 
pipelines  regulation:  reconsideration  petitions 

Securities  and  Exctiange  Commission 

NOTICES 

31448  Agency  information  collection  activities  under 
OMB  review 

Self-regulatory  organizations:  proposed  rule 
changes: 

31449  Chicago  Board  Options  Exchange,  Inc.  (2 
docimients] 

31450  National  Securities  Clearing  Corp. 

State  Department 

See  Foreign  Service  Grievance  Board. 

Trade  Representative,  Office  of  United  States 

NOTICES 
31448     Hot  air  popcorn  poppers:  domestic  production 
detemmiation;  withdrawn 

Transportation  Department 

See  also.  Coast  Guard;  Federal  Aviation 

Administration:  Federal  Highway  Admiaistration; 

Federal  Railroad  Administration;  Research  and 

Special  Programs  Administration. 

NOTICES 

Aviation  proceedings: 

31451  Certificates  of  public  convenience  and  necessity 
and  foreign  air  carrier  permits;  weekly 
applications 

31451         Certificates  of  public  convenience  and  necessity 
and  foreign  air  carrier  permits;  weekly 
apphcations;  correction 

Treasury  Department 

See  Customs  Service:  Fiscal  Service. 

Veterans  Administration 

NOTICES 
31453     Privacy  Act  systems  of  records 

Wage  and  Hour  Division 

NOTICES 
31446     Learners,  certificates  authorizing  emplojrment  at 
special  minimum  wages 


Separate  Parts  in  This  Issue 

Part  II 
31456     Employment  Standards  Administration,  Wage  and 
Hour  Divison 

Part  III 
31472     Department  of  Transportation.  Federal  Aviation 
Administration 

Part  IV 
31504     Environmental  Protection  Agency 

PartV 
31508     Department  of  Transportation.  Federal  Railroad 
Administration 

PartVi 
31582     Department  of  Agriculture 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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Rules  and  Regulations 


Federal  Bagistar 
Vol.  sa  No.  140 
Friday.  Ansust  2.  IMS 


This  section  of  the  FEDERAL  REGISTER 
cootaifw  regiricttory  documents  having 
general  appKcabiMy  and  legal  effect  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  littes  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
f»rst  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  InapacUon 

Sarvica 

7CFRPvt371 

Organization,  Functions,  and 
Delegattona  of  AuthorNy 

AQENCV:  Animal  and  Plant  Health 
Inspection  Service. 
ACTION:  Final  rule. 

summary:  This  document  revises  the 
statement  of  organization,  functions, 
and  delegations  of  authority  of  the 
Animal  and  F4ant  Health  Inspection 
Service  (APHIS)  by  realigning  the 
regional  structure  of  Veterinary 
Services.  The  Western  Regional  Office 
at  Reno,  Nevada,  has  been  closed.  Its 
functions  have  been  assumed  by  the 
North  Central  Regional  Office  in 
Englewood,  Colorado.  The  expanded 
office  is  known  as  the  Western  Regional 
Office. 

EFFECTIVE  DATE:  August  2,  1985. 
FOM  FURTHER  INFORMATION  CONTACT 
John  C.  Frey,  Classification, 
Employment,  and  Executive  Resources 
Programs,  Human  Resources  Division, 
Animal  and  Plant  Health  Inspection 
Service,  6505  Belcrest  Road,  Room  221 
Federal  Building,  Hyattsville.  MD,  20782; 
(301^36-6466). 

SUPPLEMENTARY  INFORMATION: 
Veterinary  Services  (VS)  has  been 
organized  into  five  regional  offices  for 
several  years.  During  this  time,  disease 
programs  have  changed  and  disease 
incidence  has  been  reduced  in  some 
regions.  As  a  result,  workload  is  not 
equally  divided  and  there  is  justification 
for  a  realignment  of  regional  field 
ofHces.  Specifically,  the  VS  regional 
ofBce  in  Reno.  Nevada,  has  been  closed 
and  its  functions  assumed  by  the 
regional  office  in  Englewood,  Colorado. 
This  expanded  region  is  called  the 


Western  Region  and  will  be 
headquartered  in  Englewood,  Colorado. 
This  change  is  part  of  the  continuing 
APHIS  effort  to  reduce  administrative 
overhead  and  improve  overall  efficiency 
and  economy.  Moreover,  moving  the 
functions  to  the  metropoUtan  Denver, 
Colorado  area  brings  the  region  into 
conformance  with  federally  mandated 
standard  regional  office  locations.  This 
rule  relates  to  interna!  Agency 
management  and,  therefore,  pursuant  to 
5  U.S.C.  553,  notice  of  proposed 
rulemaking  and  opportimity  for 
comment  are  not  required  and  this  rule 
may  be  made  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  Further,  since  this  rule 
relates  to  internal  Agency  management 
it  is  exempt  from  the  provisions  of 
Executive  Order  12291.  Finally,  this 
subject  is  not  a  rule  as  defined  by  Pub. 
L  96-354,  the  Regulatory  Flexibility  Act, 
and  thus  is  exempt  from  the  provisions 
of  the  Act. 

List  of  Subjects  in  7  CFR  Part  371 

Authority  delegations  (Government 
agencies).  Organization  and  functions 

(Government  agencies.) 

PART  371— ORGANIZATION, 
FUNCTIONS,  AND  DELEGATIONS  OF 
AUTHORITY 

Accordingly,  7  CFR  Part  371  is 

amended  as  follows: 

1.  The  authority  citation  for  Part  371 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301. 

2.  Section  371.1  is  amended  by 
revising  paragraph  (c)(2)  to  read  as 

follows: 

§  371.1    General  statement 


(c)  *  *  * 

(2)  Veterinary  Services. 

Laboratories 

National  Veterinary  Services  Laboratories. 
P.O.  Box  844.  Ames.  lA  SOOIO. 

Regions 

Western:  317  Inverness  Way  South, 
Englewood.  CO  80112. 

Northern:  Building  12,  GSA  Depot.  Scotia, 
NY  12302. 

Southeastern:  P.O.  Box  SBO.  Tampa.  PL 
33601. 

South  Central:  221  Lancaster  Avenue.  Suite 
310.  Ft.  Worth.  TX  76102. 


Issaed  at  WasUngtoa  0^..  Iii»  23rd  imy 

of  hily.  1965. 

B«rt  W.  Hawkina, 

Adnunittrator.  Animal  aitd Plant  Health 
InapecUoa  Service. 

[FR  Doc.  8&-1S312  Filed  B-l-SS:  «:45  aa^ 
aiujmcooc  un-u-m 

AgricultiMl  Hartating  Sarvica 

7  CFR  Parts  917. 920. 926. 927.  MS, 
946, 947, 946, 9S3,  and  956 


AQENCV:  Agricultural  Marketing  Service. 
USDA. 

ACTKMC  Final  rule. 

SUMMARY:  This  final  rule  authorizes 
expenditures  and  establishes 
assessment  rates  under  Marketing 
Orders  917,  920,  928.  927,  945,  946.  947. 
948.  953.  and  958  for  the  1965-86  fiscal 
period.  Funds  to  administer  these 
programs  are  derived  from  assessments 
on  handlers. 

EFFECTIVE  DATES:  April  1,  igdS-March 

31. 1986  (§  926.225);  March  1. 1965. 
February  28, 1986  (§  917.243);  June  L 
1985-May  31. 1986  (§  953.222);  July  1. 
1985-June  30, 1986  (§§  927.225.  946.238. 
947.238,  948.293,  and  958.229):  August  1. 
1985-)uly  31, 1986  (S§  920.201  and 
945.238). 

FOR  FURTHER  INFORMATION  CONTACT 
Robert  F.  Matthews..  Vegetable  Brancli. 
F&V,  AMS,  USDA.  Washington.  D-C 

20250,  (202)  447-5764. 

SUPPtfMENTARY  INFORMATION:  This 

final  rule  has  been  reviewed  under 
Secretary's  Memorandum  1512-1  and 
Executive  Order  12291  and  has  been 
designated  a  "nonmajor"  rule.  William 
T.  Manley,  Deputy  Administrator. 
AgricultTiral.  Marketing  Service,  has 
certified  that  these  actions  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

These  marketing  orders  are  effective 
under  the  Agricultural  Mariceting 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674).  These  actions  are  based 
upon  the  recommendations  and 
information  submitted  by  each 
committee,  established  under  the 
respective  marketing  orders,  and  upon 
other  information. 

Accordingly,  the  Secretary  finds  that 
upon  good  cause  shown  it  is 
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impracticable,  unnecessary,  and 
contrary  to  the  public  interest  to  give 
preliminary  notice,  engage  in  other 
public  procedures,  and  postpone  the 
effective  dates  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553).  Each  order  requires  that  the 
assessment  rate  for  a  particular  fiscal 
period  shall  apply  to  all  assessable 
commodities  handled  from  the  beginning 
of  such  year.  To  enable  the  committees 
to  meet  current  fiscal  obligations, 
approval  of  the  expenses  is  necessary 
without  delay.  Handlers  have  been 
apprised  of  the  provisions  and  effective 
dates  specified  in  this  final  rule.  It  is 
found  that  the  specified  expenses  and 
assessment  rates  will  tend  to  effectuate 
the  declared  policy  of  the  act. 

List  of  Subjects  in  7  CFR  Parts  917.  920, 
926.  927,  945.  946.  947.  948,  953,  and  958 

Marketing  agreements  and  orders. 
Crapes,  Kiwifruit,  Peaches,  Pears, 
Plums,  Potatoes,  Onions,  California. 
Colorado.  Idaho.  North  Carolina, 
Oregon.  Virginia,  Washington. 

1.  The  authority  citation  for  7  CFR 
Parts  917,  920,  926.  927.  945.  946,  947,  948, 
953,  and  958  continues  to  read  as 
follows: 

Authority:  Seca.  1-19.  48  Stal.  31.  as 
amended:  7  U.S.C.  601-674. 

2.  Therefore  new  §§  917.243.  920.201, 
926.225.  927.225.  945.238,  946.238,  947.238, 
948.293.  953.222.  ahd  958.229  are  added 
to  read  as  follows:  (The  following 
sections  prescribe  the  annual  expenses 
and  assessment  rates  and  will  not  be 
published  in  the  Code  of  Federal 
Regulations.) 

PART  917— FRESH  PEARS.  PLUMS, 
AND  PEACHES  GROWN  IN 
CAUFORNIA 

S  91 7^43    Expenses  and  assessment  rate. 

Expenses  of  $669,504  by  the  Pear 
Commodity  Committee  are  authorized, 
and  an  assessment  rate  of  $0.20  per  No. 
29B  special  lug  box  of  pears  is 
e^ablished  for  the  fiscal  year  ending 
February  28, 1986.  Unexpended  funds 
may  be  carried  over  as  a  reserve. 

PART  920— KIWIFRUIT  GROWN  IN 
CALIFORNIA 

§  920.201    Expenses  and  assessment  rate. 

Expenses  of  $263,975  by  the  Kiwifruit 
Administrative  Committee  are 
authorized  and  an  assessment  rate  of 
$0.0625  per  7V<i  pound  tray  (or  the 
equivalent)  is  established  for  the  fiscal 
year  ending  July  31, 1986.  Unexpended 
funds  may  be  carried  over  as  a  reserve. 


PART  926— TOKAY  GRAPES  GROWN 
IN  SAN  JOAQUIN  COUNTY. 
CAUFORNIA 

§  926.225    Expenses  and  assessment  rate. 

Expenses  of  $204,045  by  the  Industry 
Committee  are  authorized,  and  an    ■ 
assessment  rate  of  $0.15  per  23  pound 
lug  of  grapes  is  established  for  the  fiscal 
year  ending  March  31, 1986. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

PART  927— BEURRE  O'ANJOU, 
BEURRE  BOSC,  WINTER  NEUS, 
DOYENNE  DU  COMICE,  BEURRE 
EASTER.  AND  BEURRE  CLAIRGEAU 
VARIETIES  OF  PEARS  GROWN  IN 
OREGON,  WASHINGTON,  AND 
CAUFORNIA 

§  927.22S    Expenses  and  assessment  rate. 

Expenses  of  $1,678,124  by  the  Control 
Committee  are  authorized,  and  an 
assessment  rate  of  $0.23  per  Western 
Standard  pear  box  of  pears  is 
established  for  the  fiscal  year  ending 
June  30. 1986.  Unexpended  funds  may  be 
carried  over  as  a  reserve. 

PART  945— IRISH  POTATOES  GROWN 
IN  CERTAIN  DESIGNATED  COUNTIES 
IN  IDAHO,  AND  MALHEUR  COUNTY, 
OREGON 

S  945.238    Expenses  and  assessment  rate. 

Expenses  of  $78,285  by  the  Idaho- 
Eastern  Oregon  Potato  Committee  are 
authorized,  and  an  assessment  rate  of 
$0.0026  per  hundredweight  of  potatoes  is 
established  for  the  fiscal  period  ending 
July  31. 1986.  Unexpended  funds  may  be 
carried  over  as  a  reserve. 

PART  946— IRISH  POTATOES  GROWN 
IN  WASHINGTON 

§  946.238    Expenses  and  assessment  rate. 

Expenses  of  $23,450  by  the  State  of 
Washington  Potato  Committee  are 
authorized,  and  an  assessment  rate  of 
$0,002  per  hundredweight  of  potatoes  is 
established  for  the  fiscal  period  ending 
June  30, 1986.  Unexpended  funds  shall 
be  carried  over  as  a  reserve. 

PART  947— IRISH  POTATOES  GROWN 
IN  MODOC  AND  SISKIYOU  COUNTIES 
IN  CAUFORNIA  AND  ALL  COUNTIES 
IN  OREGON  EXCEPT  MALHEUR 
COUNTY 

§  947.238    Expenses  and  assessment  rate. 

Expenses  of  $36,510  by  the  Oregon- 
Northern  California  Potato  Committee 
are  authorized,  and  an  assessment  rate 
of  $0.0025  per  hundredweight  of 
assessable  potatoes  is  established  for 
the  fiscal  period  ending  June  30, 1986. 


Unexpended  funds  may  be  carried  over 
as  a  reserve. 

PART  94«— IRISH  POTATOES  GROWN 
IN  COLORADO 

§  948.293    Expenses  and  assessment  rate. 

Expenses  of  $1,508  by  the  Colorado 
Area  3  Potato  Committee  are  authorized 
and  an  assessment  rate  of  $0,002  per 
hundredweight  of  potatoes  is 
established  for  the  fiscal  period  ending 
June  30, 1986.  Unexpended  funds  may  be 
carried  over  as  a  reserve. 

PART  953— IRISH  POTATOES  GROWN 
IN  SOUTHEASTERN  STATES 

§  953.222    Expenses  and  assessment  rate. 

Expenses  of  $10,000  by  the 
Southeastern  Potato  Committee  are 
authorized  and  an  assessment  rate  of 
$00075  per  hundredweight  of  potatoes  is 
established  for  the  fiscal  period  ending 
May  31, 1986.  Unexpended  funds  may  be 
carried  over  as  a  reserve. 

PART  958— ONIONS  GROWN  IN 
CERTAIN  DESIGNATED  COUNTIES  IN 
IDAHO  AND  MALHEUR  COUNTY, 
OREGON 

§  958.229    Expenses  and  assessment  rate. 

Expenses  of  $680,000  by  the  Idaho- 
Eastern  Oregon  Onion  Committee  are 
authorized,  and  an  assessment  rate  of 
$0.09  per  hundredweight  of  onions  is 
established  for  the  fiscal  period  ending 
June  30. 1986.  Unexpended  funds  may  be 
carried  over  as  a  reserve. 

Dated:  )uly  26. 1985. 
Thomas  R.  Clark. 

Deputy  Director,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 
|FR  Doc.  85-18376  Filed  8-1-85:  8:45  am) 

BILLING  CODE  341<M)3-« 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

I  Docket  No.  65-CE-22-AD;  Amdt.  39-5113] 

Airworthiness  Directives;  Cessna 
Models  402C  and  414A  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  revises 
Airworthiness  Directive  (AD)  85-13-03 
Amendment  39-5086,  applicable  to 
certain  Cessna  Models  402C  and  414A 
airplanes  by  providing  an  initial 
compliance  time  interval  for  airplanes 
subject  to  the  repetitive  1600  hour 
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radiographic  inspections  required  by  the 
AD.  Subsequent  to  issuing  the  AD,  the 
FAA  learned  that  the  AD  as 
promulgated  may  inadvertantly  and 
unintentionally  ground  some  affected 
airplanes.  The  revision  removes  this 
unnecessary  burden. 
dates:  Effective:  August  7. 1965. 

Compliance:  As  prescribed  in  the 
body  of  the  AD. 

ADDRESSES:  Cessna  Multi-engine 
Service  Bulletin  MEB85-3,  dated  March 
1. 1985.  applicable  to  this  AD  may  be 
obtained  from  the  Cessna  Aircraft 
Company  Customer  Services,  P.O.  Box 
1521,  Wichita.  Kansas  67201;  Telephone 
(316)  685-9111.  A  copy  of  this 
information  is  also  contained  in  the 
Rules  Docket,  Office  of  the  Regional 
Counsel,  Room  1558,  601  East  12th 
Street,  Kansas  City,  Missouri  64106. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Lawrence  S.  Abbott,  Aerospace 
Engineer,  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road,  Room  100, 
Mid-Continent  Airport,  Wichita,  Kansas 
67209;  Telephone  (316)  946-4409. 
SUPPIEMENTARV  INPORMATION:  AD  65- 
13-03  (Amendment  39-5086).  which 
superseded  AD  81-11-05  (Amendment 
39-4120).  was  issued  on  June  18, 1965. 
and  became  effective  July  8. 1985.  Its 
intent  was  to  correct  an  engine  beam 
cracking  problem  which  had  persisted  in 
the  fleet  despite  action  required  by  the 
previous  AD.  In  part.  AD  85-13-03 
requires  radiographic  inspection  at  1600 
hour  intervals  of  those  engine  beams  on 
which  Cessna  Service  Kit  SK414-17  has 
been  incorporated.  Due  to  an  oversight, 
the  new  AD  did  not  provide  an  initial 
compliance  time  for  affected  airplanes 
(any  airplane  which  has  operated  for  at 
least  one  inspection  interval  since 
incorporation  of  the  Service  Kit).  As 
written,  this  creates  an  undue  and 
unintentional  burden  on  affected 
owners/operators  since  their  airplanes 
are  essentially  grounded  by  receipt  of 
the  new  AD.  This  revision  will  correct 
paragraphs  (a)(3)  and  (b)(1)  of  AD  85- 
13-03  by  the  addition  of  a  50  flight  hour 
initial  compliance  time  interval.  Due  to 
the  urgency  of  this  situation,  public 
notice  hereon  is  impracticable  and 
unnecessary.  A  similar  discrepancy 
exists  in  paragraphs  (a)(4)  and  (b)(2)  of 
the  AD  for  airplanes  which  have  the 
improved  Cessna  Service  Kit  SK414-19 
installed.  However,  the  inspection 
intervals  for  these  two  paragraphs  are 
sufficiently  long  that  none  of  the 
airplanes  are  immediately  affected. 
Therefore  no  hardship  is  created  by 
these  two  paragraphs  and  no  change  is 
being  made  in  this  area.  Therefore,  the 
FAA  is  revising  AD  85-13-03  by  adding 
an  initial  compliance  time  interval  for 


airplanes  subject  to  the  1800  hour 
repetitive  radiographic  inspection 
required  by  paragraphs  (a)(3)  and  (b)(1) 
of  the  AD. 

This  amendment  provides  allowable 
time  for  compliance  with  the  AD  which 
the  FAA  has  determined  is  acceptable 
from  a  safety  standpoint  It  imposes  no 
additional  burden  on  any  person  and 
will  eliminate  the  possibility  of  an 
unwarranted  grounding  action. 
Therefore,  notice  and  public  procedure 
hereon  are  impracticable  and 
unnecessary  and  good  cause  exists  for 
making  this  amendment  elective  in  less 
than  30  days. 

The  FAA  has  detennined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  major  under  Section  8  of 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  document 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034:  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant  regulation,  a  final 
regulatory  evaluation  or  analysis,  as 
appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluabon  is  not 
required).  A  copy  of  it,  when  filed,  may 
be  obtained  by  contacting  the  Rules 
Docket  under  the  caption 
"ADDRESSES"  at  the  location 
identified. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  safety. 
Aircraft.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  FAR  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(8).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised.  Pub.  L  97-449. 
January  12, 1963):  and  14  CFR  11.88. 

2.  By  revising  and  reissuing  AD  85-13- 
03  in  its  entirety  as  follows: 

Cessna:  Applies  to  Model  402C  (Serial 
Numbers  (S/N)  4O2C0O01  through 
402C080e]  and  Model  414A  (S/N 
414A0001  through  414A1206)  airplanes 
certificated  in  any  category. 
Compliance:  Required  as  indicated,  unless 

already  accomplished.  To  ins«ire  the 

structural  integrity  of  the  engine  mount 

beams,  accomplish  the  following: 

(a)  For  Mode!  402C  (S/N  4O2C0001  thru 

402C0468]  and  Model  414A  (S/N  414A00O1 


thru  414A0646)  airplanes  inspect  the  engine 
beams  for  cracks  in  accordance  with  the 
following  schedule: 

(1)  On  all  airplanes  with  500  to  1000  hours 
time-in-service  that  do  not  have  Cesana 
Service  Kit  SK414-17  incoTporated.  within  the 
next  100  flight  hours  and  each  200  hours  bme- 
in-service  thereafter,  fluorescent  penetrant 
inspect  the  engine  beams  in  accordance  with 
Cessna  Multi-engine  Service  BuUetio  (S/B) 
MEB85-3.  dated  March  1. 196S,  AHachment 
SECTION  IL  INSPECTION  PROCEDURES- 
FLUORESCENT  PENETRANT. 

(2)  On  all  airplanes  with  more  than  1000 
hours  time-in-service  that  do  not  have  Cesana 
Service  Kit  SK414-17  incorporated,  within  the 
next  SO  flight  hours  and  each  200  hours  time- 
in-service  thereafter,  fluorescent  pertetrant 
inspect  the  engine  l>eams  in  accordance  with 
Cessna  Multi-engine  S/B  MEBS5-3.  dated 
March  1. 1985.  Attachment.  SECTION  0: 
INSPECTION  PROCEDURES- 
FLUORESCENT  PENETRANT. 

(3)  On  all  the  alwve  airplanes  «nth  more 
than  1550  hours  time-in-service  and  that  have 
Cessna  Service  Kit  SK414-17  incorporated, 
within  the  next  SO  flight  hours  and  each  IBOO 
hours  time-in-service  thereafter,  radiographic 
inspect  the  engine  beams  in  accordance  with 
Cessna  Multi-engine  S/B  MEB85-3,  dated 
March  1, 1985,  attachment.  SECTION  CD: 
INSPECTION  PROCEDURES— 
RADIOGRAPHIC. 

(4)  On  all  the  above  airplanes  that  have 
Cessna  Service  Kit  SK4 14-19  incorporated, 
radiographic  inspect  the  engine  tieaots  at 
9600  flight  hour  intervals  from  the  time  of 
installation. 

(b)  For  Model  402C  (S/N  4Q2C0469  thru 
402C0808)  and  Model  414A  (S/N  414A0647 
Am  414A1206)  airplanes  inspect  the  engine 
beams  for  cracks  in  accordance  with  the 
following  schedule: 

(1)  On  all  the  alwve  airplanes  with  more 
than  7950  hours  time-in-service  and  that  do 
not  have  Cessna  Service  Kit  SK414-19 
incorporated,  within  the  next  SO  flight  hours 
and  each  8000  flight  hours  time-in-service 
thereafter,  radiographic  inspect  the  beaoM  in 
accordance  with  Cessna  Multi-engine  S/B 
MEB85-3,  dated  March  1. 1985.  Attachment. 
SECTION  III:  INSPECTION  PROCEDURES— 
RADIOGRAPHIC. 

(2]  On  all  the  alwve  airplanes  having 
Cessna  Service  Kit  SK414-19  incorporated 
after  first  engine  overhaul,  radiographic 
inspect  the  beams  at  9600  flight  hour  intervals 
in  accordance  with  Cessna  Multi-engine  S/B 
MEB85-3,  dated  March  1, 1965,  Attachment 
SECTION  III:  INSPECTION  PROCEDURES— 
RADIOGRAPHIC 

(3)  On  all  the  at>ove  airplanes  having 
Cessna  Service  Kit  SK414-19  incorporated 
prior  to  first  engine  overhaul,  no  radiographic 
inspections  are  required. 

(c)  If  cracks  are  found  in  the  inspections  of 
Paragraph  (a)  or  (b)  of  this  AD,  prior  to 
further  flight  perform  the  following  in 
accordance  with  Cessna  Multi-engine  S/B 
MEB85-3,  dated  March  1. 1965: 

(1)  If  any  cracks  are  found  in  the  left  side 
(vertical  portion)  of  the  left  engine- beam  of 
either  nacelle,  contact  the  Cessna  Aircraft 
Company  Customer  Services,  Post  Office  Box 
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1521.  Wichita.  Kansas  67201:  Telephone  (316) 
885-9111  for  special  repair  disposition. 

(2)  If  cracks  found  in  the  top  (horizontal 
portion)  of  the  beam  are  less  than  1.75  inches, 
stop  drill  and  install  Cessna  Service  Kit 
SK414-19  in  accordance  with  Cessna  Multi- 
engine  S/B  MEB85-3.  dated  March  1. 1965. 

(3)  If  cracks  found  in  the  top  (horizontal 
portion)  of  the  beam  are  greater  than  1.75 
inches,  but  less  than  2,75  inches,  contact  the 
manufacturer  at  the  address  in  paragraph 
(c)(1)  above  for  disposition. 

(4)  If  cracks  found  in  the  top  (horizontal 
portion)  of  the  beam  are  2.75  inches  or  longer, 
replace  the  engine  beam  in  accordance  with 
Cessna  Multi-engine  S/B  MEB85-3.  dated 
March  1. 19B5. 

(d)  Aircraft  may  be  flown  in  accordance 
with  Federal  Aviation  Regulation  21.197  to  a 
location  where  the  provisions  of  this  AD  can 
be  accomplished. 

(e)  Any  equivalent  method  of  compliance 
with  this  AD  must  be  approved  by  the 
Manager.  Wichita  Aircraft  Certification 
Office.  FAA.  Room  100. 1801  Airport  Road. 
Wichita.  Kansas  87209;  Telephone  (316)  948- 
4400. 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents 
referred  to  herein  upon  request  to  the 
Cessna  Aircraft  Company  Customer 
Services.  Post  Office  Box  1521,  Wichita, 
Kansas  67201,  or  FAA.  Office  of  the 
Regional  Counsel.  Room  1558,  601  East 
12th  Street.  Kansas  City,  Missouri  64106. 

This  amendment  revises  AD  85-11-03. 
Amendment  39-5066. 

This  amendment  becomes  effective  on 
August  7. 1985. 

issued  in  Kansas  City.  Missouri,  on  |uly  23 
1985. 

William  H.  PoUaid. 

Acting  Director.  Central  Region. 

|FR  Doc.  B&-18332  Filed  8-1-85;  8:45  am) 


U  CFH  Part  71 

(Alrapao*  Docket  No.  •5-AGL-7) 

Alteration  of  Various  Control  Zones 
and  Transition  Areas;  Correction 

AOenCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Correction  to  final  rule. 


soMaiARY.  This  action  corrects  Federal 
Register  Document  85-11542  published 
in  the  Federal  Register  on  May  14. 1985. 
which  described  alterations  to  various 
control  zones  and  transition  areas 
within  the  FAA  Great  Lakes  Region 
area. 

EFF€CT1VE  DATt  0901  G.m.t.,  September 
28.  1985. 

rOm  FUMTHCR  INFOftMATION  CONTACT 

Edward  R.  Heaps.  Airspace.  Procedures, 
and  Automation  Branch,  Air  Traffic 
Division.  AGL-530,  Federal  Aviation 


Administration,  2300  East  Devon 
Avenue.  Des  Plaines.  Illinois  60018. 
telephone  (312)  694-7360. 
SUPm.EMCNTAflY  INFORMATION: 

History 

Federal  Register  Document  85-11542 
was  published  on  May  14, 1985, 
identifying  thirteen  control  zones/ 
transition  areas  that  were  being  altered 
due  to  modlHcations  of  associated 
navigational  aids.  Subsequent  to 
publication  of  the  Final  Rule  certain 
information  was  provided  which  caused 
the  conversion  of  seven  (7)  navigational 
aids  from  the  original  list  of  thirteen  (13) 
to  be  considered  inappropriate.  This  in 
turn  resulted  in  the  conclusion  that 
alteration  of  seven  of  the  originally 
listed  control  zones/transition  areas 
would  also  be  inappropriate.  This  action 
rescinds  seven  of  the  proposed 
alterations  and  affirms  the  remaining 
six.  To  avoid  confusion  the  complete 
descriptions  as  corrected  are  presented 
in  the  text  of  this  document. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Control  zones, 
Transition  areas. 

Adoption  of  the  Correction 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  (FAA)  amends  Part  71  of 
the  FAR  (14  CFR  Part  71)  as  follows: 

The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12. 1963);  14 
CFR  11.69. 

Federal  Register  Document  85-11542. 
as  published  in  the  Federal  Register  on 
May  14, 1985  (50  FR  20093).  is  corrected 
as  follows: 

In  all  instances  where  the  acronyms 
VOR  and  VORTAC  appear  they  are  to 


be  removed  and  the  acronym  VOR/DME 
is  to  be  inserted  in  their  place  for  the 
control  zones  and  transition  areas  listed 
below: 

Section  71.171— Control  Zones: 

Grand  Forks.  ND 

Hibbing,  MN 

Jamestown,  ND 

Rochester,  MN 
Section  71.181— Transition  Areas: 

Bismarck.  ND 

Philip,  SD 

Issued  in  Des  Plaines.  Illinois,  on  July  19, 
1985. 

Cari  B.  Schellenberg. 

Acting  Director.  Great  Lakes  Region. 

(FR  Doc.  85-18328  Filed  8-1-85:  8:45  am] 

BILLING  COOC  4«1»-1>-M 


14  CFR  Part  71 

(Airspace  Dodcet  No.  85-ASO-12) 

Alteration  of  Control  Zone,  Roosevelt 
Roads,  PR 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

summary:  This  amendment  alters  the 
Roosevelt  Roads,  Puerto  Rico,  control 
zone  to  accommodate  a  change  in  an 
instrument  approach  procedure.  The 
Roosevelt  Roads  ultra  high  frequency 
radio  beacon  (UHF/RBN),  which  is 
located  approximately  1.5  miles 
southeast  of  the  runway,  is  being 
relocated  to  a  new  site  much  closer  to 
the  runway.  The  relocation  necessitates 
a  change  in  the  instrument  approach 
procedure  which,  in  turn,  requires 
realignment  of  the  control  zone  arrival 
extension. 

EFFECTIVE  DATE:  0901  G.m.t,  September 

26. 1985. 

FOR  FURTHER  INFORMATION  CONTACr 

Donald  Ross.  Supervisor,  Airspace 
Section.  Airspace  and  Procedures 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration.  P.O.  Box 
20636.  Atlanta,  Georgia  30320;  telephone: 
(404)  763-7646. 

SUPPLEMENTARY  INFORMATION: 
History 

On  Tuesday.  May  28. 1985,  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  by  altering  the  Roosevelt  Roads. 
Puerto  Rico,  control  zone  arrival 
extension  to  accommodate  a  revised 
instrument  approach  procedure  (49  FR 
21623).  This  realignment  is  necessitated 
by  the  relocation  of  the  Roosevelt  Roads 
UHF/RBN.  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
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proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  The  Notice  of  Proposed 
Rulemaking  (NPRM)  contained  an  error 
in  that  the  042°  bearing  from  the  UHF/ 
RBN  was  specified  in  the  proposed 
amendment.  The  correct  value  is  031° 
and  this  is  reflected  in  final  description. 
Except  for  the  correction  noted  above, 
this  amendment  is  the  same  as  that 
proposed  in  the  notice.  Section  71.171  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in  FAA 
Order  7400.6A  dated  January  2. 1985. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  alters  the 
Roosevelt  Roads,  Puerto  Rico,  control 
zone  to  accommodate  Instrument  Flight 
Rule  operations  at  Naval  Station 
Roosevelt  Roads. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  F^rocedures  (44  FR  11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Airspace,  Control 
Zone. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a).  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449.  January  12, 1983);  (14 
CFR  11.691;  49  CFR  1.47. 

2.  By  amending  §  71.171  as  follows: 
Roosevelt  Roads,  PR— /Revised/ 

Within  a  5-mile  radius  of  NS  Roosevelt 
Roads  (lat.  18*15'05"  N.,  long.  65°38'35"  W.); 
within  3  miles  each  side  of  the  031°  bearing 
from  Roosevelt  Roads  UHF/RBN,  extending 
from  the  5-mile  radius  zone  to  8.5  miles 
northeast  of  the  RBN. 


Issued  in  East  Point.  Georgia,  on  July  24, 
1985. 

Tlioinas  H.  Protiva, 

Acting  Director.  Southern  Region. 

(FR  Doc.  8.5-18330  Filed  8-1-85;  8:45  am) 

BIUJNQ  COOC  4t1l>-1>-M 


14  CFR  Part  71 

(Airspace  Docket  No.  SS-ASW-II] 

Designation  of  Transition  Area;  Ennis, 
TX 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

summary:  This  amendment  will 
designate  a  transition  area  at  Ennis,  TX. 
The  intended  effect  of  the  amendment  is 
to  provide  controlled  airspace  for 
aircraft  executing  a  new  standard 
instrument  approach  procedure  (SIAP) 
to  the  Ennis  Municipal  Airport.  This 
amendment  is  necessary  since  there  is  a 
new  VOR/DME-A  SIAP  to  the  Ennis 
Municipal  Airport  using  the  Scurry 
Vortac  (SCY).  Coincident  with  this 
proposed  action,  the  airport  is  changed 
from  visual  flight  rules  (VFR)  to 
instrument  flight  rules  (IFR). 

EFFECTIVE  DATE:  0901  G.m.t..  September 
26, 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

David  J.  Souder,  Airspace  and 
Procedures  Branch  (ASW-535).  Air 
Traffic  Division.  Southwest  Region. 
Federal  Aviation  Administration.  P.O. 
Box  1689,  Fort  Worth,  TX  76101, 
telephone  (817)  877-2622. 

SUPPLEMENTARY  INFORMATION: 
History 

On  April  8, 1985,  the  FAA  proposed  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to 
designate  the  Ennis,  TX,  transition  area 
(50  FR  13819). 

Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  that 
proposed  in  the  notice.  Section  71.181  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6A  dated  January  2, 
1985. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  designates 
a  transition  area  for  the  protection  of 
aircraft  conducting  IFR  activity  while 


arriving  to  or  departing  from  the  Ennis 
Municipal  Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  28. 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjectfl  in  14  CFR  Part  71 

Control  Zones,  Transition  Areas, 
Aviation  safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  FAA  proposes  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  as  foUowr 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Auttiority:  49  U.S.C.  1348(a),  13S4(a),  1510; 
Executive  Order  10654:  49  U.S.C  106(g| 
(Revised  Pub.  L  97-449.  January  12. 1983);  14 
CFR  11.69. 

2.  Section  71.181  is  amended  as 
follows: 

Ennis,  TX— (New) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  e.5-mile 
radius  of  the  Ennis  Municipal  Airport 
(latitude  32°19'43'  N.,  longitude  96*39'47*  W.), 
and  within  2  miles  each  side  of  tiie  244- 
degree  radial  of  the  Scurry  Vortac  extending 
from  the  6.5-mile  radius  to  13  miles  southwest 
of  the  vortac. 

Issued  in  Fort  Worth,  TX,  on  July  22. 1985. 
F.E.  Whitfield. 

Acting  Director.  Southwest  Region. 
(FR  Doc.  85-18331  Filed  8-1-85;  8:45  am) 

BtUJNG  COOC  4910-1S-M 


14  CFR  Part  97 

(Docket  No.  24738;  Amdt  Na  1300] 

Standard  Instrument  Approadi 
Procedures;  MIsceHansous 
Amendments 

AQENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Final  rule. 
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summary:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SlAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissiooing  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efTicient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
dates:  Effective:  An  eiYective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
AOORESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  a  follows: 

For  Examination — 

1.  FAA  Rules  Docket  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW^ 
Washington.  D.C  20501: 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  a^ected  airport  is 
located:  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
430).  FAA  Headquarters  Building.  800 
Independence  Avenue,  SW., 
Washingtoa  D.C.  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SLAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,' 
Washington,  D.C.  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  K.  Funai,  Flight  Procedures 
Standards  Branch  (AFO-230).  Air 
Transportation  Division,  Office  of  Flight 
Operations,  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW.,  Washington,  D.C  20591: 
telephone  (202)  428-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97) 
prescribes  new,  amended,  suspended,  or 


revoked  Standard  Instrument  Approach 
Procedures  (SLAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  Part  51.  and  S  97.20 
of  the  Federal  Aviation  Regulations 
(FARs).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260-4. 
and  8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SLAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SlAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
document  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SLAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  Part  97  is  effective 
on  the  date  of  publication  and  contains 
separate  SLAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National 
Airspace  System  or  the  appUcation  of 
new  or  revised  criteria.  Some  SIAP 
amendments  may  have  been  previously 
issued  by  the  FAA  in  a  National  Flight 
Data  Center  (FDC)  Notice  to  Airmen 
(NOT AM)  as  an  emergency  action  of 
immediate  flight  safety  relating  directly 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  some  SLAP  amendments  may  require 
making  them  effective  in  less  than  30 
days.  For  the  remaining  SIAPs,  an 
effective  date  at  least  30  days  after 
publication  is  provided. 

Further,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs,  the  TERPs  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
is  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 


for  making  some  SLAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Older  12291:  (2)  is 
not  a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  28, 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantia] 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Sub)ects  in  14  CFR  Part  97 

Approaches,  Standard  instrument 
Aviation  safety. 

Issued  m  Washington.  D.C  on  July  28. 1985. 
|ohn  S.  Kem, 

Acting  Director  of  Flight  Operations. 

Adoption  of  tha  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  G.m.t  on  the  dates 
specified,  as  follows: 

1.  The  authority  citation  for  Part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348. 1354(a).  1421,  and 
1510:  49  U.S.C  106(g)  (revised.  Pub.  L  97-449. 
January  12,  1983;  and  14  CFR  11.49(b)(2)). 

2.  By  Amending  t  97.23  VOR.  VOR/ 
DME.  VOR  or  TACAN.  and  VOR/DME 
or  TACAN  SLAPs  identified  as  follows: 

.  .  .  Effective  September  26,  19B5 

Canton.  IL— Ingersoll.  VOR-A,  Amdt  8 
Paris,  IL— Edgar  County.  VOR/DME-A.  Amdt 

4 
Pittsfield.  Q^-Pittsfield  Penstone  Muni,  VOR/ 

DME  Rwy  13,  Amdt  2 
Urbana.  n^-Fra»ca  Field.  VOR/DME-B, 

Amdt  5 
Lafayette,  IN— Halsmer.  VOR/DME-B,  Amdt 

7 
Bay  City.  MI— James  Qements  Muni,  VOR- 

A.  Amdt  10 
Grand  Havea  MI — Grand  Haven  Meml 

Airpark.  VOR-A,  Amdt  12 
Reno.  NV— Reno  Cannon  Intl.  VOR-D,  Amdt 

4 
Mansfield.  OH— Mansfield  Lahm  Muni.  VOR 

Rwy  14.  Amdt  11 
Mansfield.  OH— Mansfield  Lahm  Muni.  VOR 

Rwy  32.  Amdt  4 
Marion.  OH — Marion  Muni,  VOR  Rwy  24. 

Amdt  3 
Madison.  SD— Madison  Mimi.  VOR/DME 

Rwy  33.  Amdt  1 
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Boscobel.  WI— Boscobel.  VOR/DME-A. 

Amdt2 
Richland  Center,  WI— Richland,  VOR-A. 

Amdta 

.  .  .  Effective  September  12. 1985 

Panama  City.  FL—Panama  City-Bay  County. 

VOR  or  TACAN-A,  Amdt  13 
Panama  City,  FL—Panama  City-Bay  County, 

VOR  orTACAN  Rwy  14,  Amdt  15 
Panama  City.  FL—Panama  City-Bay  County, 

VOR  or  TACAN  Rwy  32.  Amdt  10 

.  .  .  Effective  August  29.  1985 

Indianapolis.  IN — Indianapolis  Downtown. 

COPTER  VOR/DME  287.  Orig 
Lafayette.  LA— Lafayette  Regional.  VOR  Rwy 

1.  Amdt  16 
Maryville.  MO— Maryville  Memorial.  VOR/ 

DME  Rwy  36.  Amdt  3 

.  .  .  Effective  fuly  18, 1985 

Grand  Forks.  NI>— Grand  Forks-Mark 

Andrews  Intl,  VOR  Rwy  35L,  Amdt  4 

The  FAA  published  an  Amendment  in 
Docket  No.  24707.  Amdt.  No.  1298  to  Part  97 
of  the  Federal  Aviation  Regulations  (VOL  50 
FR  No.  131  Page  27934:  dated  Tuesday.  July  9, 
1985)  under  Section  97.23  effective  August  1. 
1985.  which  is  hereby  amended  as  follows: 
Saginaw.  Ml— Tri  County.  VOR  Rwy  5,  Amdt 

14  changed  to:  Saginaw.  MI— Tri  City.  VOR 

Rwy  5.  Amdt  14 
Saginaw.  MI— Tri  County.  VOR  Rwy  14, 

Amdt  13  changed  to:  Saginaw.  Ml — Tri 

City,  VOR  Rwy  14.  Amdt  13 
Saginaw,  MI— Tri  County,  VOR  Rwy  23, 

Amdt  14  changed  to:  Saginaw.  MI — Tri 

City,  VOR  Rwy  23.  Amdt  14 
Saginaw,  MI— Tri  County,  VOR  Rwy  32. 

Amdt  9  changed  to:  Saginaw.  MI— Tri  City, 

VOR  Rwy  32.  Amdt  9 

The  FAA  published  an  Amendment  in 
Docket  No.  24707.  Amdt.  No.  1298  to  Part  97 
of  the  Federal  Aviation  Regulations  (VOL  50 
FR  No.  131  Page  27934:  dated  Tuesday,  July  9. 
1985)  under  Section  97.23  effective  August  29, 
1985.  which  is  hereby  amended  as  follows: 
Janesville.  Ml— Rock  County.  VOR/DME 

Rwy  22  (TAG).  Amdt  2  changed  to: 

Janesville.  WI— Rock  County.  VOR/DME 

Rwy  22  (TAG),  Amdt  2 

3.  By  amending  §  97.25  LOG.  LOG/ 
DME,  LDA.  LDA/DME.  SDF,  and  SDF/ 
DME  SIAPs  id  >ntified  as  follows: 

.  .  .  Effective  September  26. 1985 

South  Lake  Tahoe.  GA— Lake  Tahoe,  LDA/ 

DME  Rwy  18.  Amdt  3 
Waukegan.  Il^Waukegan  Memorial,  LOG 

Rwy  23,  Amdt  6 
Reno,  NV— Reno  Cannon  Intl.  LOC-1  Rwy 

16R.  Amdt  4 
Reno.  NV— Reno  Cannon  Intl,  LOC-2  Rwy 

16R.  Amdt  3 
Reno.  NV— Reno  Gannon  Intl.  LOG/DME  BC- 

B.  Amdt  7 
Mansfield.  OH — Mansfield  Lahm  Muni.  LOG 

BG  Rwy  14.  Amdt  5 
Tyler.  TX— Tyler  Pounds  Field.  LOG  BG  Rwy 

31.  Amdt  17 

.  .  .  Effective  September  12.  1985 

Rockland.  ME— Knox  County  Regional.  LOG 
Rwy  3.  Amdt  7 


4.  By  amending  S  97.27  MDB  and  NDB/ 
DME  SIAPs  identified  as  follows: 

.  .  .  Effective  September  26, 1985 

Canton.  IL— Ingersoll,  NDB  Rwy  36.  Amdt  2 
Paris  IL— Edgar  County.  NDB  Rwy  27,  Amdt  6 
Pittsfield.  II^-PittsReld  Penstone  Muni.  NDB 

Rwy  31,  Amdt  4 
Waukegan.  IL — Waukegan  Memorial.  NDB 

Rwy  23,  Amdt  6 
Reno.  NV— Reno  Gannon  Intl.  NDB  Rwy  16R. 

Amdt  3 
Hamilton.  OH— Hamilton-Fairfleld.  NDB-A. 

Amdt  11 
Mansfield.  OH— Mansfield  Lahn  Muni.  NDB 

Rwy  32.  Amdt  9 
Marion.  OH— Marion  Muni.  NDB  Rwy  12, 

Amdtl 
Madison.  SD— Madison  Muni.  NDB  Rwy  15, 

Amdt  5 
La  Crosse.  WI— La  Crosse  Muni,  NDB  Rwy 
>    18,  Amdt  11 

.  .  .  Effective  September  12. 1985 

Rockland,  ME— Knox  County  Regional,  NDB 

Rwy  3,  Amdt  6 
Arlington,  TN— Arlington  Muni,  NDB  Rwy  15. 

Amdt  5 
Ariington,  TN— Arlington  Muni,  NDB  Rwy  33, 

Amdt  5 

.  .  .  Effective  August  29.  1985 

Lafayette,  LA — Lafayette  Regional,  NDB  Rwy 

28,  Amdt  5 
Portland,  OR— Portland-Troutdale,  NDB-A, 

Amdt  7 
Kelso.  WA— Kelso-Longview.  NDB-A,  Amdt 

3 

.  .  .  Effective  July  17.  1985 

Newport,  Rl— Newport  State.  NDB  Rwy  4. 
Amdtl 

5.  By  amending  §  97.29  ILS,  ILS/DME. 
ISMLS,  MLS,  MLS/DME  and  MLS/ 
RNAV  SIAPs  identified  as  follows: 

.  .  .  Effective  September  26.  1985 

Reno.  NV— Reno  Cannon  Intl,  ILS  Rwy  16R, 

Amdt  6 
Mansfield.  OH— Mansfield  Lahm  Muni,  ILS 

Rwy  32.  Amdt  12 
Tyler.  TX— Tyler  Pounds  Field.  ILS  Rwy  13. 

Amdt  17 

.  .  .  Effective  August  29.  1985 

Chariotte.  NG— Charlotte/Douglas  Intl,  ILS 
Rwy  5,  Amdt  30 

6.  By  amending  §  97.31  RADAR  SIAPs 
identified  as  follows: 

.  .  .  Effective  September  26. 1985 

Reno.  NV— Reno  Cannon  Intl.  RADAR-1, 
Amdtl 

.  .  .  Effective  August  29.  1985 

Lake  Charles.  LA — Lake  Charles  Muni. 
RADAR-1.  Amdt  3 

.  .  .  Effective  July  23.  1985 

Bristol/Johnson/Kingsport.  TN— Tri-City 
Regional.  RADAR-1.  Amdt  14 

7.  By  amending  §  97.33  RNAV  SIAPs 
identified  as  follows: 


.  .  .  Effective  September  26. 1985 

Grand  Haven.  Ml — Grand  Haven  MemI 
Airpark.  RNAV  Rwy  27.  Amdt  3 

Hamilton.  OH— Hamilton-Fairfield.  RNAV 
Rwy  29.  Amdt  6 

.  .  .  Effective  August  29. 1985 

Abilene.  KS— Abilene  Muni,  RNAV  Rwy  17. 
Orig. 

|FR  Doc.  85-18329  Filed  8-1-85:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulstory 
Commission 

18  CFR  Part  271 

(Oodctt  No.  RM80-47-000;  Ontar  Na  94-Fl 

Regulations  Implementing  Section  110 
of  the  Natural  Gas  Policy  Act  and 
Estat>iishing  Policy 

Issued:  July  29, 1965. 

AOENCy:  Federal  Energy  Regulatory 
Commission,  DOE. 

ACTION:  Order  Scheduling  Payment  of 
Undisputed  Section  110  Charges  Offset 
Against  Btu  Refunds. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
providing  guidance  to  natural  gas 
purchasers  for  payment  of  undisputed 
Natural  Gas  Policy  Act  (NGPA)  section 
110  costs,  previously  offset  against  Btu 
refund  amounts,  in  light  of  the  decision 
of  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  in  Interstate 
Natural  Gas  Association  of  America  v. 
Federal  Energy  Regulatory  Commission 
(INGAA-/I).  756  F.2d  186  (D.C.  Cir. 
1985). 

EFFECTIVE  DATE:  This  order  is  effective 
September  3, 1985.  * 

FOR  FURTHER  INFORMATION  CONTACT: 

Frederick  W.  Peters.  Office  of  the 
General  Counsel,  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NE.,  Washington,  D.C 
20426,  (202)  357-9115. 

SUPPLEMENTARY  INFORMATION: 

Before  Commissioners:  Raymond  J. 
O'Connor.  Chairman:  A.  G.  Sousa  and 
Charles  G.  Stalon. 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  providing 
guidance  to  natural  gas  purchasers  for 
payment  of  the  undisputed  Natural  Gas 
Policy  Act  (NGPA)  section  110  costs, 
previously  offset  against  Btu  refund 
amounts,  in  light  of  the  decision  of  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  in  Interstate 
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Natural  Gas  Associalion  of  America  v. 
Federal  Energy  Regulatory  Commission 
fINGAA-lIJ,  756  F.2d  166  (D.C  Cir. 
1985). 

The  Commission  previously  required 
natural  gas  purchasers  to  pay  certain 
NGPA  sectiorvllO  costs  through  an 
offset  against  certain  refunds  owed  by 
first  sellers.'  In  INGAA-II.  The  court 
directed  the  Commission  to  vacate  that 
offset  mechanism. - 

In  light  of  the  court's  decision,  good 
cause  exists  not  to  hold  natural  gas 
purchasers  that  used  the  previously- 
allowed  off-set  procedures  to  pay  these 
undisputed  amounts  to  be  in  violation  of 
the  regulations  requiring  payment  of 
these  particular  section  110  costs  by 
December  31. 1964.  (18  CFR  271.1104 
(e)(3)  (1984)).  provided  that  the 
undisputed  amounts  are  paid  on  or 
before  September  aa  1965. 

.    Since  these  costs  were  offset  under 
Order  No.  399-A  and  the  dollar  amounts 
at  issue  have  already  been  identified, 
are  not  in  dispute,  and  should  not 
require  additional  verification,  the 
Commission  believes  that  requiring 
payment  by  September  3a  1985.  affords 
natural  gas  purchasers  a  reasonable  and 
sufficient  time  to  pay  these  uncontested 
amounts.  Natural  gas  purchasers  failing 
to  make  payment  of  these  uncontested 
amounts  by  September  30,  1985.  will  be 
considered  to  be  in  violahon  of  18  CFR 
271.1104  (e)(3)  (1984).  Special     . 
circumstances  warranting  adjustment 
from  payment  may  be  addressed  under 
the  provisions  and  standards  of  NGPA 
section  502(c),  15  U.S.C.  3412(c)  (1982),  if 
affected  parties  determine  a  request  for 
relief  is  necessary. 

By  the  Commission. 

KeniMlh  F.  Ptumb. 

Secretary. 

(FR  Doc.  85-18437  Filed  8-1-85;  8:45  am) 

MLLING  COK  •MT-av-M 


'  Order  No.  390-A.  49  FR  4S.353  [Nov.  2«.  19*4) 
Refunds  were  owed  because  of  a  chai^  in  the 
mplhod  of  measuring  the  energy  content  of  natural 
jas  for  NGPA  maxinum  lawful  pricing  purposes. 
Interstate  Natural  Cas  Association  of  America  v. 
federal  Energy  Regulatory  Commission.  716  F.Zd  1 
(DC.  Cir.  1883).  cert,  dewed.  104  S  Cl.  1616  (1964) 
|I\GAA-I)  (charges  for  gas  must  be  determined  by 
measurement  of  Btu's  (British  thermal  units)  under 
"wer  conditions  rather  than  the  "at  delivered" 
basis  promolgared  by  the  Commission). 

'On  July  la  isas.  the  Coiranission  imptemenled 
Ike  cxMrl's  aaadate  by  iaauiog  Order  No  39»~8. 
Ortler  on  Directioa  of  the  Coart  Vacating.  In  Part. 
Order  No.  3W-A.  and  on  Petitions  for  Rehearing 
and  ReronaHioration.  50  FR  3m41  (July  24.  1985). 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
AdministrathMi 

20  CFR  Part  C29 

(Trslnirtg  and  Employmant  Qtiidanea  Latter 
No.  6-84] 

Job  Training  Partnerahip  Act;  Statea' 
Responsibilities  in  Incident  Report 
Procedures;  Correction 

AOENCY:  Employment  and  Training 
Administration,  Labor. 

ACTIOM:  Notice  of  reporting  procedures 
and  instructions;  correction. 

SuaiMARY:  This  document  corrects  a 
notice  of  reporting  procedures  and 
instructions  that  appeared  at  page  12243 
in  the  Federal  Regiater  of  Thursday. 
March  28, 1985,  (50  FR  12243)  (FR'  Doc. 
No.  85-7301).  The  action  is  necessary  to 
correct  a  typographical  error  in  citation. 

FOM  FURTHER  INFORMATIOM  CONTACT: 
Ms.  Anna  C.  Hall.  Telephone:  (202)  376- 
6295. 

Correction:  Accordingly,  the  CFR  Title 
and  Part  in  the  heading  to  FR  Doc.  No. 
85-7301  appearing  on  page  12243  in  the 
issue  of  Thursday,  March  28,  1985,  are 
corrected  to  read  "20  CFR  Part  629". 

Signed  at  Washington.  D.C.  this  29th  day 
of)uly.  1985. 

Roberts  T.  JoaM, 

Acting  Deputy  Assistant  Secretary  of  Labor 
[FR  Doc.  85-18445  Filed  8-1-85;  8:45  am) 
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DEPARTMEPT   OF  HEALTH  AND 
HUMAN  SERV.CES 

Food  arKi  Drug  Administration 

21  CFR  Part  177 

IDodtet  No.  •4f-01661 

Indirect  Food  Additives:  Polymera 

AQCMCV:  Food  and  Drug  Administration. 
ACnON:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  butene/ethylene 
copolymers  containing  up  to  6  percent 
by  weight  of  ethylene  as  articles  or 
components  of  articles  intended  for  use 
in  contact  with  food.  This  action 
responds  to  a  petition  filed  by  the  Shell 
Oil  Co. 

DATES:  Effective  August  2. 1985; 
objections  by  September  3, 1985. 
AOONiae:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 


305).  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marvin  D.  Mack,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-334),  Food 
and  Drug  Administration,  200  C  St.  SW.. 
Washington,  DC  20204,  202-472-5740. 

SUPPLEMENTARY  INFOR«MTK>N:  In  a 
notice  published  in  the  Federal  Register 
of  July  12, 1984  (49  FR  28456),  FDA 
announced  that  a  petition  (FAP  4B3771) 
had  been  filed  by  Shell  Oil  Co.,  Suite 
200, 1025  Connecticut  Ave.  NW.. 
Washington,  DC  20036,  proposing  that  21 
CFR  Part  177  of  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  butene/ethylene 
copolymers  containing  up  to  6  percent 
by  weight  of  ethylene  as  articles  or    ^ 
components  of  articles  intended  for  usfe 
in  contact  with  food. 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  proposed  food 
additive  use  is  safe,  and  that  21  CFR 
177.1570  should  be  amended  as  set  forth 
below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  (address  above)  by 
appointment  with  the  information 
contact  person  listed  above.  As 
provided  in  21  CFR  171.1(h),  the  agency 
will  delete  from  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding  may  be  seen  in 
the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  FDA's 
regulations  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25)  have  been  replaced  by  a  rule 
published  in  the  Federal  Register  of 
April  26. 1965  (50  FR  16636.  effective  July 
25,  1985).  Under  the  new  rule,  an  action    ' 
of  this  type  would  require  an 
abbreviated  environmental  assessment 
under  21  CFR  25.31a(a). 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  September  3.  1985, 
submit  to  the  Dockets  Management 
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Branch  (address  above)  written 
objections  thereto  and  may  make  a 
written  request  for  a  public  hearing  on 
the  stated  objections.  Each  objection 
shall  be  separately  numbered  and  each 
numbered  objection  shall  specify  with 
particularity  the  provision  of  the 
regulation  to  which  objection  is  made. 
Each  numbered  objection  on  which  a 
hearing  is  requested  shall  specifically  so 
state;  failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held;  failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
regulatioa  Received  objections  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

list  of  Subfacts  in  21  CFR  Part  177 

Food  additives.  Polymeric  food 
packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Food  Safety  and  Applied 
Nutrition.  Part  177  is  amended  as 
follows: 

PART  177— INDIRECT  FOOD 
ADDITIVES:  POLYMERS 

1.  The  authority  citation  for  Part  177  is 
revised  to  read  as  follows: 

Authority:  Sees.  201(b).  400.  72  Stat.  17B4- 
1788  as  amended  (21  U.S.C.  321(8),  348);  21 
CFR  5.10  and  5.61. 

2.  In  1 177.1570  by  revising  paragraphs 
(a)  and  (b)(2)  (i),  (ii),  and  (iii)  to  read  as 
follows: 

S  177.1570    Poiy-1-b(itMM  rMins  and 
butMW/ethylWM  eopolynMrs. 

(a)  Identity.  Poly-1-butene  resins  are 
produced  by  the  catalytic 
polymerization  of  1-butene  liquid 
monomer.  Butene/ethylene  copolymers 
are  produced  by  the  catalytic 
polymerization  of  1-butene  liquid 
monomer  in  the  presence  of  small 
amounts  of  ethylene  monomer  so  as  to 
yield  no  higher  than  a  6-weight  percent 
concentration  of  polymer  units  derived 
from  ethylene  in  the  copolymer. 


(b)  *  *  • 
(2)  •  •  * 

(1)  Poly-1-butene  resins  may  be  used 
as  articles  or  components  of  articles 
intended  for  use  in  contact  with  food, 
provided  that  the  maximum  extractables 
do  not  exceed  2.5  percent  by  weight  of 
the  polymer  when  film  or  molded 
samples  are  tested  for  2  hours  at  50  *C 
(122  '¥]  in  n-heptane. 

(ii)  Butene/ethylene  copolymers    . 
containing  no  more  than  6  percent  by 
weight  of  polymer  units  derived  from 
ethylene  may  be  used  as  articles  or 
components  or  articles  intended  for 
contact  with  food  under  conditions  of 
use  B,  C.  D.  E.  F,  G.  or  H  described  in 
Table  2  of  §  176.170(c)  of  this  chapter, 
subject  to  the  provisions  of  this  section 
and  provided  that  the  maximum 
extractables  from  test  films  0.1  to  0.2 
millimeter  (0.004  to  0.008  inch)  in 
thickness  do  not  exceed  0.80  percent  by 
weight  of  the  polymer  when  extracted  in 
a  soxhlet  extractor  for  6  hours  with 
refluxing  95  percent  ethanol. 

(iii)  Poly-1-butene  resins  may  be  used 
as  articles  or  components  of  articles 
intended  for  packaging  or  holding  food 
during  cooking,  provided  that  the 
thickness  of  such  polymers  in  the  form 
in  which  they  contact  food  shall  not 
exceed  ai  millimeter  (O.0O4  inch)  and 
yield  maximum  extractables  of  not  more 
than  2.5  percent  by  weight  of  the 
polymer  when  films  are  extracted  for  2 
hours  at  50  'C  (122  *F)  in  n-heptane. 

Dated:  July  25. 198& 

John  M.  Taylar. 

Acting  Director,  Center  for  Food  Safety  and 

Applied  Nutrition. 

[PR  Doc.  85-18347  Filed  8-1-85;  8:45  am) 
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21  CFR  Part  177 

[Docket  No.  tSF-OOSei 

Indirect  Food  Additives:  Polymers 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  "Hie  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  2.5-dimethyl-2,5-di(/e7t- 
butylperoxy)hexane  in  the  production  of 
polypropylene.  This  action  responds  to  a 
petition  filed  by  Amoco  Corp.,  formerly 
Standard  Oil  Ca  (Indiana). 

DATtS:  Effective  August  2, 1985; 
objections  by  September  3, 1965.  The 
Director  of  the  Federal  Register 


approves  the  incorporation  by  reference 
of  certain  publications  at  21  CFR 
177.1520  effective  on  August  2, 1985. 

ADDNESS:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration.  Rm. 
4-62,  5600  Fishers  Lane.  Rockville.  MD 
20857. 

FOR  RIRTHER  U^ORMATION  CONTACT 

Mary  W.  Lipien.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-335).  Food 
and  Drug  Administration,  200  C  SL  SW.. 
Washington.  DC  20204,  202-472-5740. 

SUPPLEMENTARY  INFORMATION:  In  a 

notice  published  in  the  Federal  Register 
of  March  4. 1983  (48  FR  9376),  FDA 
announced  that  a  petition  (FAP  2B3658) 
had  been  filed  by  Amoco  Corp. 
(formeriy  Standard  Oil  Co.  (Indiana)), 
200  East  Randolph  Dr..  Chicago,  IL 
60601,  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  2.5-dimethyi-2.5-<li(tert- 
butyIperoxy)hexane  in  the  production  of 
polypropylene. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  proposed  food 
additive  use  is  safe,  and  that  21  CFR 
177.1520  should  be  amended  as  set  forth 
below. 

In  accordance  with  i  171.1(h)  (21  CFR 
171.1(h]).  the  petition  and  the  documents 
that  FdA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  (address  above)  by 
appointment  with  the  information 
contact  person  listed  above.  As 
provided  in  21  CFR  171.1(h).  the  agency 
will  delete  from  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding  may  be  seen  in 
the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  FDA's 
Regulations  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25)  have  been  replaced  by  a  rule 
published  in  the  Federal  Register  of  April 
26, 1985  (50  FR  16636,  effective  July  25, 
1985).  Under  the  new  rule,  an  action  of 
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this  type  would  require  an  abbreviated 
environmental  assessment  under  21  CFR 
25.31a(b)(l). 

Any  person  who  will  be  adversely 
ejected  by  this  regulation  may  at  any 
time  on  or  before  September  3. 1985 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto  and  may  make  a 
written  request  for  a  public  hearing  on 
the  stated  objections.  Each  objection 
shall  be  separately  numbered  and  each 
numbered  objection  shall  specify  with 
particularity  the  provision  of  the 
regulation  to  which  objection  is  made. 
Each  numbered  objection  on  which  a 
hearing  is  requested  shall  specifically  so 
state:  failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held;  failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
regulation.  Received  objections  may  be 
seen  in  the  office  above  between  9  a jn. 
and  4  p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  177 

Food  additives,  Incorporation  by 
reference,  Polymeric  food  packaging. 

Therefore,  under  the  Federal  Food, 
Chug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Food  Safety  and  Applied 
Nutrition,  Part  177  is  amended  as 
follows: 

PART  177— INDIRECT  FOOD 
ADOmVES:  POLYMERS 

1.  The  authority  citation  for  21  CFR 
Part  177  continues  to  read  as  follows: 

Aulliarity:  Sees.  201(8),  409,  72  Stat.  1784- 
1788  as  amended  (21  U.S.C.  321(8),  348);  21 
CFR  5.10  and  5.81. 

2.  In  5  177.1520  by  alphabetically 
inserting  a  new  item  in  the  list  of 
substances  in  paragraph  (b)  to  read  as 
follows: 

$177.1520    Olefin  polynMr*. 
(b)  •  *  • 


SutetmoM 


(CAS  nag.  No.  7S-63- 
7). 


Par  MM  M  an  inUwIar  In  m« 
production  cH  poiyp'Opytana 
complytng  unW  j  177  tS20 
(•MM.  proKKtad  that  (h«  nw»- 
num  ooncantranon  ol  MrM)uty4 
ttcohot  dalMMd  w\  thv  polymer 
doM  not  »iiCMd  25  part*  par 
by  • 
oi 

«w^8uryl  Aicotot  n  Potypropyi- 
ana. "  aitiich  la  nxrporatad  by 
ratianca.  Copiaa  ira  a'naiatila 
kom  ma  Oivtaion  o*  Food  ind 
Color  AddMyw.  Cantar  tar 
Food  Salaty  and  AppHad  Nu»i- 
lon  (HFF-30O).  Food  mi  Onjg 

200  C  St.  SW . 

OC  20204,  or 
lor  Impaction  al  ttia 
OMca  a(  Iha  Fadaral  RagMar. 
1100  L  St  NW..  WaiMnglon. 
DC  20400. 


Dated:  July  25, 1985. 

John  M.  Taylor. 

Acting  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 

[PR  Doc  85-18349  Filed  8-1-85;  8:45  am] 
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21  CFR  Part  177 

[Docket  Na  S3F-0248] 

Indirect  Food  Additlvee:  Polymere; 
Poiyetherlmide  Reein 

AQSNCy:  Food  and  Drug  Administration. 
action:  Final  rule. 

SUMMARY:  The  Food  and  Dr\ig 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  polyetherimide  resin  for 
use  in  contact  with  food  This  action 
responds  to  a  petition  filed  on  behalf  of 
General  Electric  Co. 
DATES:  Effective  August  2, 1985; 
objections  by  September  3, 1985.  The 
Director  of  the  Federal  Register 
approves  the  incorporation  by  reference 
of  certain  pubUcations  at  9  177.2425 
effective  on  August  2, 1985. 
ADORCSS:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville  MD 
20857. 

FOR  FURTMER  INFORMATION  CONTACT! 

Marvin  D.  Mack,  Center  for  Food  Safety 
and  Applied  Nutrition  {HFF-335),  Food 
and  Drug  Administration.  200  C  St.  SW., 
Washington.  DC  20204,  202-472-5690. 
SUPPLEMENTARY  INFORMATION:  In  a 
notice  published  in  the  Federal  Register 
of  August  19, 1983  (48  FR  37712),  FDA 
announced  that  a  petition  (FAP  3B3731) 
had  been  filed  on  behalf  of  General 


Electric  Co.,  Plastic  Operations, 
Pittsfield,  MA  01201,  proposing  that  the 
food  additive  regulations  be  amended  to 
provide  for  the  safe  use  of 
polyetherimide  resin  in  the  manufacture 
of  articles  or  components  of  articles 
intended  for  use  in  contact  with  food. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  proposed  food 
additive  use  is  safe,  and  that  21  CFR 
Part  177  should  be  amended  as  set  forth 
below. 

In  accordance  with  S  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  (address  above)  by 
appointment  with  the  information 
contact  person  listed  above.  As 
provided  in  21  CFR  171.1(h).  the  agency 
will  delete  from  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  %vill  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding  may  be  seen  in 
the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  FDA's 
regulations  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25)  have  been  replaced  by  a  rule 
published  in  the  Federal  Register  of 
April  26, 1985  (50  FR  16636,  effective  July 
25, 1985).  Under  the  new  rule,  an  action 
of  this  type  would  require  an 
environmental  assessment  under  21  CFR 
25.31a(a). 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  September  3. 1985 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto  and  may  make  a 
written  request  for  a  public  hearing  on 
the  stated  objections.  Each  objection 
shall  be  separately  numbered  and  each 
numbered  objection  shall  specify  with 
particularity  the  provision  of  the 
regulation  to  which  objection  is  made. 
Each  numbered  objection  on  which  a 
hearing  is  requested  shall  specifically  so 
state;  failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 


Federal  Register  /  Vol.  50.  No.  149  /  Friday.  August  2.  1985  /  Rule«  and  Regulations  31151 


analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held:  failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
regulation.  Received  objections  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  177 

Food  additives.  Incorporation  by 
reference,  Polymeric  food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Food  Safety  and  Applied 
Nutrition,  Part  177  is  amended  as 
follows: 

PART  177— INDIRECT  FOOD 
ADDITIVES:  POLYMERS 

1.  The  authority  citation  for  21  CFR 
Part  177  is  revised  to  read  as  follows: 

Authority:  Sees.  201(8).  409.  72  Stat.  1784- 
1788  as  amended  (21  U.S.C  321(s),  348):  21 
CFR  5.10  and  5.61. 

2.  By  adding  new  {  177.2425  to  read  as 
follows: 

§177.2425    PotyettwrlmMe  resin. 

The  polyetherimide  resin  identified  in 
this  section  may  be  safely  used  as  an 
article  or  component  of  an  article 
intended  for  use  in  contact  with  food. 
subject  to  the  provisions  of  this  section. 

(a)  Identity.  For  the  purpose  of  this 
section,  the  polyetherimide  resin  is  1,3- 
isobenzofurandione,  5,5'((1- 
methylethylidene)bis(4.1- 
phenyleneoxyjlbls-polymer  with  1,3- 
benzenediamine  (CAS  Reg.  No.  61128- 
46-9),  and  is  derived  from  the 
condensation  reaction  of  m- 
phenylenediamine  and  bisphenol  A- 
dianhydride. 

(b)  Optional  adiuvants.  The  basic 
polymer  identified  in  paragraph  (a)  of 
this  section  may  contain  optional 
adjuvant  substances  required  in  the 
production  of  basic  resins  or  finished 
food-contact  articles.  The  optional 
adjuvant  substances  required  in  the 
production  of  the  basic  polymer  may 
include  substances  permitted  for  such 
use  by  applicable  regulations  as  set 
forth  in  Part  174  of  this  chapter. 

(c)  Specifications  and  extractives 
limitations- — (1)  Specifications. 
Polyetherimide  resin  identified  in 
paragraph  (a)  of  this  section  shall  have 
an  intrinsic  viscosity  in  chloroform  at  25 


°C  (77  T)  of  not  less  than  0.35  deciliter 
per  gram  as  determined  by  a  method 
titled  "Intrinsic  Viscosity  of  ULTEM 
Polyetherimide  Using  Chloroform  as  the 
Solvent,"  which  is  incorporated  by 
reference.  Copies  are  available  from  the 
Division  of  Food  and  Color  Additives, 
Center  for  Food  Safety  and  Applied 
Nutrition  (HFF-330),  Food  and  Drug 
Administration.  200  C  St.  SW., 
Washington,  DC  20204,  or  available  for 
inspection  at  the  Office  of  the  Federal 
Register,  1100  L  St.  NW..  Washington, 
DC  20408. 

(2)  Extractive  limitations.  Extractive 
limitations  are  applicable  to  the  basic 
polyetherimide  resin  in  the  form  of 
molded  discs  of  thickness  0.16 
centimeter  (0.063  inch).  The  resin  discs 
when  extracted  with  distilled  water  at 
121  'C  (250  '¥]  for  2  hours  yield  total 
nonvolatile  extractives  of  not  more  than 
12.3  micrograms  per  square  centimeter. 

Dated:  July  25. 1985. 

John  M.  Taylor, 

Acting  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 

[FR  Doc.  85-18350  Filed  8-1-85;  8:45  amj 
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21  CFR  Part  522 

Implantation  or  taijoctable  Dosage 
Form  New  Animal  Drugs  Not  Subject 
to  Certification;  Uncomycin  ln)ection 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Final  rulj. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by  The 
Upjohn  Co.,  providing  for  safe  and 
effective  intramuscular  use  of  a  higher 
concentration  lincomycin  hydrochloride 
injection  for  the  treatment  of  infectious 
arthritis  and  mycoplasma  pneumonia  in 
swine. 

EFFECTIVE  DATE:  August  2, 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
Charles  E.  Haines,  Center  for  Veterinary 
Medicine  (HFV-133).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-443-3410. 
SUPPLEMENTARY  INFORMATION:  The 
Upjohn  Co.,  Kalamazoo,  MI  49001.  filed 
supplemental  NADA  34-025  providing 
for  safe  and  effective  intramusclar  use 
of  a  3O0-milligram-]3er-milliliter 
lincomycin  hydrochloride  injectable 
(Lincomix).  in  addition  to  an  existing 
approval  of  25-,  50-.  and  lOO-milligram- 
per-milliliter  injectables  for  the 
treatment  of  swine  for  arthritis  and 


mycoplasma  pneumonia.  The 
supplemental  NADA  is  approved  and 
the  regulations  are  amended  to  reflect 
the  approval.  In  addition.  21  CFR 
522.1260(a)  is  editorially  revised  to 
delete  a  cross  reference  to  21  CFR 
453.230  and  the  container  sizes.  These 
deletions  will  simplify  the  regulations. 

This  action  provides  for  use  of  an 
additional  concentration  of  drug  and 
does  not  affect  the  currently  approved 
conditions  of  use  of  the  drug  as  reflected 
in  the  regulations  in  21  CFR 
522.1260(e)(2).  Approval  of  this 
supplemental  NADA  did  not  require 
reevaluation  of  the  safety  and 
effectiveness  data  in  the  parent 
application.  A  freedom  of  information 
summary,  as  defined  in  21  CFR 
514.11(e)(2),  is  not  required  for  this 
approval. 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(i)  (April  28, 1985;  50  FR 
16636)  that  this  action  is  of  a  type  that 
does  not  individually  or  cumulatively 
have  a  significant  effect  on  the  human 
environment.  Tlierefore.  neither  ao 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

List  of  SubjecU  in  21  CFR  Part  S22 

Animal  drugs,  injectable. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  Part 
522  is  amended  as  follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS  NOT  SUBJECT  TO 
CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
Part  522  continues  to  read  as  follows: 

Autliority:  Sec.  512(i),  82  SUt.  347  (21  U5.C 
360b(i)^  21  CFR  5.10  and  5.83. 

2.  In  S  522.1260  by  revising  paragraph 
(a)  to  read  as  follows: 

§522.1260    Uncomycin  tn^Mtion. 

(a)  Specifications.  Each  milliliter  of 
sterile  aqueous  solution  contains 
lincomycin  hydrochloride  equivalent  to 
25,  50, 100,  or  300  milligrams  of 
lincomycin. 


Dated:  July  26. 1985. 
Marvin  A.  Norcross, 

Acting  Associate  Director  for  Scientific 

Evaluation. 

[FR  Doc  85-18345  Filed  8-1-85:  8:45  am) 
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21  CFR  PART  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Tytosin 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  for 
Growmark.  Inc..  providing  for  the 
manufacture  of  5-,  10-,  and  20-gram-per- 
pound  tylosin  premixes  used  to  make 
complete  feeds  for  swine,  beef  cattle, 
and  chickens. 

EFFECTIV€  DATE:  August  2, 1985. 
FOn  RMTHER  INRMIMATION  CONTACT: 
Benjamin  A.  Puyot,  Center  for 
Veterinary  Medicine  (HFV-135).  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857,  301-443- 
1414. 

SUPPLEMENTARY  INFOmtATKMC 

Growmark,  Inc.,  1701  Towanda  Ave., 
Bloomington,  IL  61701.  is  the  sponsor  of 
a  supplement  to  NADA  99-098 
submitted  on  its  behalf  by  Elanco 
Products  Co.  The  supplement  provides 
for  the  manufacture  of  new  5-  and  20- 
gram-per-pound  tylosin  premixes  used 
to  make  complete  feeds  for  swine,  beef 
cattle,  and  chickens  for  use  as  in  21  CFR 
558.625(f)(1)  (i)  through  (vi).  The  use  of 
the  currently  approved  10-gram-per- 
pound  premix  is  revised  to  include 
additional  uses  in  chickens.  The 
supplement  is  approved  and  the 
regulations  are  amended  to  reflect  the 
approval. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  S  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane.  Rockville.  MD  20857.  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(i)  (April  26, 1985;  50  FR 
16636)  that  this  action  is  of  a  type  that 
does  not  individually  or  cimiulatively 
have  a  significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

List  of  Subjects  in  21  CFR  Part  538 

Animal  drugs.  Animal  feeds. 
Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 


authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  Part 
558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
Part  558  continues  to  read  as  follows: 

Authority:  Sec.  512,  82  Stat.  343-351  (21 
U.S.C.  3eOb):  21  CFR  5.10  and  5.83. 

2.  In  §  558.625  by  revising  paragraph 
(b)(27]  to  read  as  follows: 

§558.625    TykMin. 

•  •  •  •  * 

(b)  •   *   • 

(27)  To  020275:  8  grams  per  pound, 
paragraph  (f)(1)  (i),  (iii),  (iv),  and  (vi)  of 
this  section;  5. 10.  20.  and  40  grams  per 
pound,  paragraph  (f)(1)  (i)  through  (vi)  of 
this  section. 


Dated:  July  26. 1985. 

Marvin  A  Norcross, 

Acting  Associate  Director  for  Scientific 
Evaluation. 

(FR  Doc.  85-18348  Filed  8-1-85;  8:45  am] 

BHJJNG  COOC  4iaO-«1-M 


21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Tylosin 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  submitted  by 
Ralston-Purina  Co.,  providing  for 
additional  claims  for  a  lO-gram-per- 
pound  tylosin  premix  to  make  finished 
feeds  for  beef  cattle  and  chickens. 
effective  date:  August  2, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Benjamin  A.  Puyot.  Center  for 
Veterinary  Medicine  (HFV-135).  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville.  MD  20857,  301-443- 
1414. 

SUPPLEMENTARY  INFORMATION:  Ralston- 

Purina  Co..  Checkerboard  Square.  St. 
Louis.  MO  63199.  has  submitted  a 
supplement  to  its  previously  approved 
NADA  43-387  for  tylosin  premix.  The 
supplement  provides  for  additional 
claims  for  a  10-gram-per-pound  tylosin 
premix  for  use  in  making  complete  feeds 
for  beef  cattle  and  chickens. 

The  firm  currently  holds  approval  for 
use  of  the  premix  in  swine  feed  as 
provided  for  in  S  558.625(f)(1)  (vi).  This 
supplement  provides  for  additional  use 


in  beef  cattle  and  chicken  feeds  as 
provided  in  §  558.625(f)(l)(i)  through  (v). 
The  supplement  is  approved  and  the 
regulations  are  amended  accordingly. 
The  basis  for  approval  is  discussed  in 
the  freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  9  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(i)  (April  26, 1985;  50  FR 
16636)  that  this  action  is  of  a  type  that 
does  not  individually  or  cumulatively 
have  a  significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs,  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  Part 
558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
Part  558  continues  to  read  as  follows: 

Authority:  Sec.  512.  82  Sf^t.  343-351  (21 
U.S.C.  380b);  21  CFR  5.10  and  5.83. 

2.  In  9  558.625  by  revising  paragraph 
(b)(5)  to  read  as  follows: 

§558.625    Tylosin. 

•  *  *  *  * 

(b)  •   •   • 

(5)  To  017800:  0.4.  0.8. 1.  and  8  grams 
per  pound,  paragraph  (f)(l)(vi)(o)  of  this 
section;  10  and  40  grams  per  pound, 
paragraph  (f)(1)  (i)  through  (vi)  of  this 
section. 


Dated:  (uly  26, 1985. 
Marvin  A.  Norcross, 

Acting  Associate  Director  for  Scientific 

Evaluation. 

[FR  Doc.  85-18348  Filed  8-1-85;  8:45  am] 
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DEPARTMENT  OF  STATE 

Foreign  Service  Grievance  Board 

22  CFR  Parts  901. 902, 903. 904. 905, 
906,  907. 908. 909. 910  and  91 1 

(Departmental  Reg.  108.842] 

Foreign  Service  Grievance  Board 
Regulations 

agency:  Foreign  Service  Grievance 
Board,  Department  of  State. 
action:  Final  rule. 

summary:  On  April  29. 1985  (50  FR 
16710),  the  Department  of  State 
published  a  proposed  ruling  on  revisions 
to  the  regulations  of  the  Foreign  Service 
Grievance  Board.  This  is  a  final  ruling. 
The  Foreign  Service  Grievance  Board 
revises  its  regulations  to  conform  to  the 
provisions  concerning  grievances  and 
separation  for  cause  cases  in  the  Foreign 
Service  Act  of  1980  {Pub.  L.  96-456;  94 
Stat.  2071)  of  October  17, 1980  and  to 
implement  agency  regulations  adopted 
by  the  foreign  affairs  agencies  and  the 
exclusive  employee  representatives 
pursuant  to  that  Act.  The  revision 
provides  explicit  directions  in 
procedures  to  follow  when  filing 
grievances  and  separation  for  cause 
cases.  It  also  sets  down  rules  and 
procedures  the  Board  follows  in 
handling  these  cases.  This  fmal  rule  is 
entered  into  force  on  August  15. 1985. 
EFFECTIVE  DATE:  August  15, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  L.  Perkins,  Executive 
Secretary,  Foreign  Service  Grievance 
Board  (703)  235-0860. 

List  of  Subjects  in  22  CFR  Parts  901-911 

Administrative  practice  and 
procedure.  Foreign  Service. 

In  consideration  of  the  foregoing,  in 
Chapter  IX  of  Title  22,  Code  of  Federal 
Regulations.  Parts  901-909  are  revised 
and  new  Parts  910  and  911  are  added  to 
read  as  follows: 

PART  901— GENERAL 
Subpart  A— Purpoae  and  Scope 


901.1 


Purpose  and  scope. 


Subpart  B— Meanings  of  Terms' a*  Used  In 
TblsClwpter 

901.10  Act. 

901.11  Agency. 

901.12  Board. 

901.13  Executive  Secretary. 

901.14  Service. 

901.15  Exclusive  Representative. 

901.16  Grievant. 

901.17  Charged  Employee. 

901.18  Grievance. 
90119  L,abor  organization. 


901.20  Party. 

901.21  Record  of  Proceedings. 

901.22  Representative. 

Authority:  Sees.  610, 1101, 1102. 1105,  and 
1106  of  the  Foreign  Service  Act  of  1980  (Pub. 
L  96-465:  22  U.S.C.  4131,  4132.  4135.  and 
4136). 

Subpart  A— Purpose  and  Scope 

S  901.1    Purpose  and  scope. 

The  regulations  contained  in  this 
chapter  establish  the  internal 
organization  of  the  Foreign  Service 
Grievance  Board  and  prescribe  its 
procedures  in: 

(a)  Determining  its  jurisdiction  in 
cases  involving  grievances  and 
separation  for  cause  proceedings; 

(b)  Compiling  a  record  in  such  cases: 

(c)  Conducting  hearings  in  such  cases, 
when  required  or  deemed  necessary; 
and 

(d)  Deciding  such  cases,  or  otherwise 
disposing  of  them,  so  as  to  ensure  the 
fullest  measure  of  due  process  for  the 
members  of  the  Foreign  Service. 

Subpart  B — Meanings  of  Terms  As 
Used  in  This  Chapter 

S  901.10   Act 

"Act"  means  the  Foreign  Service  Act 
of  1980  (Pub.  L  96-465.  October  17. 
1980). 

$901.11    Agency. 

"Agency"  means  the  Department  of 
State,  the  Agency  for  International 
Development,  the  U.S.  Information 
Agency,  the  Department  of  Agriculture, 
or  the  Department  of  Commerce,  if  the 
Agency  employs  the  individual 
appearing  in  a  case  before  the  Board 
and/or  has  control  over  the  act, 
omission,  or  condition  forming  the 
subject  matter  of  such  case. 

§901.12    Board. 

"Board"  means  the  Foreign  Service 
Grievance  Board,  including  any 
designated  panel  or  member  thereof. 

9  901.13    Executive  Secretary. 

"Executive  Secretary"  means  the 
Executive  Secretary  of  the  Board  or  his 
or  her  designee. 

$901.14    Service. 

"Service"  means  the  Foreign  Service 
of  the  United  States. 

$  901.15    Exclusive  Representative. 

"Exclusive  Representative"  means 
any  labor  organization  which  is  certified 
as  the  Exclusive  Representative  of  the 
bargaining  unit  of  which  the  grievant  or 
Charged  Employee  is  a  member. 


$901.16    Grievant 

"Grievant"  means  anyone  who  has 
nied  a  grievance  and  who  is  a  Member 
of  the  Service  and  is  a  citizen  of  the 
United  States,  or  for  the  purposes  of 
§  901.18(a)(7)  a  former  member  of  the 
Service,  or  in  the  case  of  death  of  the 
member,  the  surviving  spouse  or.  if 
none,  another  member  of  the  family. 

S  901.17    Charged  employee. 

"Charged  Employee"  means  a 
Member  of  the  Senior  Foreign  Service  or 
a  Member  of  the  Service  assigned  to  a 
salary  class  who  has  been  proposed  for 
separation  for  cause  under  Section 
610(a)(2)  of  the  Act 

S90t18    Grievance.  * 

(a)  "Grievance"  means  any  act 
omission,  or  condition  subject  to  the 
control  of  an  Agency  which  is  alleged  to 
deprive  a  Member  of  the  Service  who  is 
a  citizen  of  the  United  States  of  a  right 
or  benefit  authorized  by  law  or 
regulation  or  is  otherwise  a  source  of 
concern  or  dissatisfaction  to  the 
Member,  including  but  not  limited  to: 

(1)  Complaints  against  separation  of  a 
Member  allegedly  contrary  to  law  or 
regulation  or  predicated  upon  alleged 
inaccuracy,  omission,  error  or  falsely 
prejudicial  character  of  information  in 
any  part  of  the  official  personnel  record 
of  the  Member 

(2)  Other  alleged  violation, 
misinterpretation  or  misapplication  of 
applicable  law.  regulation,  collective 
bargaining  agreement  or  published  post 
or  agency  policy  affecting  the  terms  and 
conditions  of  the  employment  or  career 
status  of  the  Member; 

(3)  Allegedly  wrongful  disciplinary 
action  against  the  Member 

(4)  Dissatisfaction  with  respect  to  the 
working  environment  of  the  Member 

(5)  Alleged  inaccuracy,  omission, 
error,  or  falsely  prejudicial  character  of 
information  in  the  official  personnel 
record  of  the  Member  which  is  or  could 
be  prejudicial  to  the  Member 

(6)  Action  alleged  to  be  in  the  nature 
of  reprisal  or  other  interference  with 
freedom  of  action  in  connection  with 
participation  by  a  Member  in  a 
grievance;  and 

(7)  Alleged  denial  of  an  allowance, 
premium  pay  or  other  financial  benefit 
to  which  the  Member  claims  entitlement 
imder  applicable  laws  or  regulations. 

(b)  The  scope  of  grievances  described 
above  may  be  modified  by  written 
agreement  between  an  Agency  and  its 
Exclusive  Representative. 

(c)  The  term  "grievance"  does  not 
include: 

(1)  Complaints  against  an  individual 
assignment  of  a  Member  under  Chapter 
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5  of  the  Act,  other  than  an  assignment 
which  is  alleged  to  be  contrary  to  law  or 
regulatifHi; 

(2)  The  judgment  of  a  selection  board 
(established  under  section  602  of  the 
Act)  or  a  tenure  board  (established 
under  section  306(b)  of  the  Act)  or  any 
other  equivalent  body  established  by 
laws  or  regulations  which  similarly 
evaluates  the  performance  of  Members 
of  the  Service  on  a  comparative  basis, 
including  •  merit  promotion  selecting 
official  except  that  alleged  procedural 
violations  of  law.  regulatioa  or 
collective  bargaming  agreement  or 
prohibited  personnel  practioe(s)  arising 
under  these  procedures  are  grievable; 

(3)  The  expiration  of  a  limited 
appointment,  termination  of  a  limited 
appointment  under  section  611  of  the 
Act.  or  the  denial  of  a  limited  career 
extension  or  denial  of  a  renewal  of  a 
limited  career  extension  under  section 
607(b)  of  the  Act  or 

(4)  Pursuant  to  section  1109  of  the  Act 
any  complaint  or  appeal  where  a 
specific  statutory  hearing  procedure 
exists  other  than  procedures  for 
considering  prohibiting  personnel 
practice  charges  before  the  Xderit 
Systems  Protection  Board  or  Special 
Counsel  (5  US.C.  1206). 

(5)  Non-adoption  of  a  member 
suggestion  or  disapproval  of  a  quahty 
salary  increase,  performance  award,  or 
any  other  kind  of  honorary  discretionary 
award,  except  where  such  action  is 
alleged  to  be  contrary  to  law.  regulation 
or  collective  bargaining  agreement:  and 

(6)  The  content  of  published  agency 
policy  which  is  not  contrary  to  law, 
regulation  or  collective  bargaining 
agreement. 

(d)  For  the  purposes  of  these 
regulations,  the  written  complaint 
concerning  any  act.  omission,  or 
condition  specified  above  may  be 
referred  to  as  the  "grievance". 

S901.1«    Labor  organization. 

"Labor  organization"  means  any 
employee  organization  accorded 
recognition  as  the  exclusive  employee 
representative  under  section  1002(11)  of 
the  Act.  For  the  Department  of  State  and 
the  Agency  for  International 
Development  (AID),  the  exclusive 
employee  representative  is  the 
American  Foreign  Service  Association; 
for  the  U.S.  Information  Agency  (USIA). 
the  exclusive  employee  representative  is 
the  American  Federation  of  Government 
Employees.  Local  1812  (AFL-CIO). 

§901.20    Party. 
"Party"  means — 

(a)  The  Grievant/Charged  Employee; 

(b)  The  Agency  or  Agencies 
employing  the  Grievant/Charged 


Employee  and/or  having  control  over 
the  act.  omission,  or  condition  leading  to 
appearance  before  the  Board:  or 

(c)  The  Exclusive  Representative  if  it 
has  achieved  Party  status  under 
S  903.5(a). 

A  Party  may  act  through  its  duly 
designated  representative. 


PART  903— INmATION  AND 
DOCUMENTATION  OF  CASES 


$901.21    Record  ol  I 

"Record  of  Proceedings"  means  the 
case  file  maintained  by  the  Board  on 
each  grievance  case,  or  separation  for 
cause  proceeding. 

S  901.22    Repreaantativa. 

"Representative"  means  the  person(s) 
identiHed  in  tvriting  to  the  Board  as 
assisting  the  Party  or  Parties  in  the 
presentation  of  the  case. 

PART  902— ORGANIZATION 

Sm. 

902.1  Chairperson  and  Deputy  Chairperson. 

902.2  Board  operatiooa. 

902.3  Board  staff. 

Authority:  Sees.  1105  and  1106  of  the 
Foreign  Service  Act  of  1900  (P«b.  L  9e-4«5;  22 
U.S.C.  4135  and  4136). 

§902.1    Cttairperson  and  Dapaly 
Chalrpersoa 

The  Chairperson  presides  over 

meetings  of  the  Board.  The  Chairperson 
shall  select  one  of  the  Board  Members 
as  deputy.  In  the  absence  of  the 
Chairperson,  the  Deputy  Chairperson,  or 
in  his  or  her  absence,  another  member 
designated  by  the  Chairperson,  may  act 
for  him  or  her. 

§902.2    Board  operationa. 

(a)  The  Board  may  operate  either  as  a 
whole,  or  through  panels  or  individual 
members  designated  by  the 
Chairperson. 

(b)  When  operating  as  a  whole,  the 
Board  may  not  act  in  the  absence  of  a 
quorum.  A  majority  of  the  members 
shall  constitute  a  quonim.  The  Board 
will  act  by  a  majority  vote  of  those 
present.  Amendments  to  these 
regulations  and  Board  policies  adopted 
pursuant  to  §  910.3  shall  be  adopted  by 
the  Board  operating  as  a  whole. 

(c)  Board  panels  and  presiding 
members  of  panels  shall  be  designated 
by  the  Chairperson  subject  only  to  the 
provisions  of  §  906.3. 

§  902.3    Board  staff. 

The  Chairperson  shall  select  the 
Board's  Executive  Secretary  and  other 
staff  provided  for  in  the  Ad  The 
Executive  Secretary  and  staff  shall  be 
responsible  only  to  the  Board  through 
the  Chairperson. 


Sec 

909.1 

903.2 

903.3 

903.4 


hiitiation  of  cases. 
Record  of  Proceedings. 
Rulings  OQ  materials. 
Participation  of  Exclusive 
Raprasentativc 

903.5  Service  of  documents. 

903.6  Interrogatories. 

903.7  Acknowledgment 

903.8  Withdrawal. 

903.9  Access  to  records. 

903.10  Access  to  witnesses. 

Authority:  Sees.  BIO  1104,  and  1100-1109  of 
the  Foreign  Service  Act  of  1980  (Pub.  L  96- 
465:  22  U.S.C  4010,  4134.  and  4136-4130). 

§903.1    initiation  of  caaaa. 

(a)  Grievances  submitted  to  the  Board 
shall  be  in  writing,  and  shall  explain  the 
nature  of  the  grievance,  and  the  remedy 
sought;  shall  contain  all  the 
documentation  furnished  to  the  Agency 
and  the  Agency's  final  review;  and  shall 
be  timely  filed  in  accordance  with 
applicable  regulations. 

(b)  A  member  whose  grievance  is  not 
resolved  satisfactorily  under  Agency 
procedures,  the  representative  of  the 
grievant,  or  the  exclusive  representative 
(on  behalf  of  a  grievant  who  ia  a 
member  of  the  bargaining  unit),  shall  be 
entitled  to  file  a  grievance  with  the 
Board  no  later  than  60  days  after 
receiving  the  Agency  dacision.  In  the 
event  that  an  Agency  has  not  provided 
its  decision  within  90  days  of  filing  with 
the  Agency,  the  grievant,  the 
repuresentative  of  the  grievant,  or  the 
exclusive  representative  (on  the 
grievant's  behalf)  shall  be  entitled  to  file 
a  grievance  with  the  Board  no  later  than 
130  days  after  the  date  of  filing  with  the 
Agency.  The  Board  may  extend  or  waive 
for  good  cause  shown  the  time  limits 
stated  in  this  section,  and  may  permit  or 
request  the  views  of  the  parties  with 
respect  to  whether  good  cause  has  been 
shown  for  such  an  extension. 

(c)  Separation  for  cause  proceedings 
against  a  Charged  Employee  shall  be 
initiated  before  the  Board  by  submission 
of  a  statement  of  the  acta  or  behavior 
considered  by  the  Agency  to  warrant 
separation. 


§903.2    natord of | 

Upon  receipt  of  initial  documents 
relating  to  a  case,  a  Record  of 
Proceedings  shall  be  established,  and  all 
material  received  or  obtained  by  the 
Board  in  connection  with  the  case  shall 
be  placed  in  it  unless  the  Board 
excludes  such  material  under  §  903.3. 
The  parties  and  the  Exclusive 
Representative,  if  any,  shall  have  access 
to  the  Record  of  Proceedings.  Classified 
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portions  of  the  Record  of  Proceedings 
may  be  reviewed  by  the  Parties  and  the 
Exclusive  Representative,  if  any.  under 
conditions  prescribed  by  the  Board  to 
ensure  appropriate  security. 

§  903.3    Rulings  on  materials. 

The  Board  may  at  any  stage  of  the 
proceedings  exclude  materials  from  the 
Record  of  Proceedings  at  the  request  of 
a  Party  or  on  its  own  initiative,  on  the 
grounds  that  such  materials  are 
irrelevant,  immaterial  or  unduly 
repetitive. 

§  903.4    Participation  of  axclusiva 
representative. 

(a)  Upon  the  initiation  of  a  case,  the 
Executive  Secretary  shall  ascertain  from 
the  Agency,  the  Grievant/Charged 
Employee  and  any  labor  organization 
which  has  been  certified  as  the 
Exclusive  Representative  of  employees 
of  the  Agency,  whether  the  relevant 
position  occupied  by  the  Grievant/ 
Charged  Employee  is  part  of  the 
bargaining  unit  for  which  the  laimr 
organization  is  the  Exclusive 
Representative.  If  a  substantial  dispute 
exists  as  to  whether  that  position  is  part 
of  the  bargaining  unit,  and  if  the  Board 
determines  that  resolution  of  that 
dispute  is  necessary  for  determining  the 
status  of  the  labor  organization  in  a 
case,  the  Board  shall  notify  the  Parties 
and  the  labor  organization,  who  may 
request  the  Foreign  Service  Labor 
Relations  Board  to  make  a  final 
determination  of  that  dispute.  If  the 
Foreign  Service  Labor  Relations  Board 
determines  that  the  Grievant  or  Charged 
Employee  is  a  member  of  a  bargaining 
unit  represented  by  an  Exclusive 
Representative,  the  Executive  Secretary 
shall  promptly  send  a  copy  of  the  papers 
filed  with  ttie  Board  to  the  Exclusive 
Representative. 

(b)  The  Exclusive  Representative  has 
the  right  to  intervene  as  a  Party  to  the 
case  if  such  Exclusive  Representative 
gives  timely  notice  to  the  Board  in 
writing  of  its  decision  to  intervene  as  a 
Party.  Notice  shall  be  considered  to  be 
timely  if  given  prior  to  or  at  the 
prehearing  conference,  or.  in  a  case  to 
be  decided  under  Part  907  of  this 
chapter,  if  given  within  10  days  of 
receipt  of  a  notice  from  the  Board  of  the 
Board's  intent  to  close  the  Record  of 
Proceedings. 

(c)  An  Exclusive  Representative 
which  has  not  intervened  under 
paragraph  (b)  of  this  section  may  be 
permitted  to  intervene  as  a  Party  upon 
written  application.  In  ruling  upon  the 
application,  the  Board  shall  consider 
whether  granting  the  application  will 
unduly  delay  or  prejudice  the 
adjudication  of  the  rights  of  the  original 


parties,  and  may  place  conditions  on  the 
Exclusive  Representative's  participation 
to  avoid  such  delay  or  prejudice. 

§  903.5    Service  of  documents. 

AnyJParty  submitting  documents  to 
the  Board  in  connection  with  a  case 
shall  send  a  copy  to  the  other  Parties 
and  to  the  Exclusive  Representative,  if 
any.  The  Board  shall  send  copies  of  its 
correspondence  concerning  the  case  to 
the  Parties  and  the  Exclusive 
Representative,  if  any. 

§  903.6    Interrogatories. 

Each  Party  shall  be  entitled  to  serve 
interrogatories  upon  another  Party,  and 
have  such  interrogatories  answered  by 
the  other  Party  unless  the  Board  finds 
such  interrogatories  irrelevant, 
immaterial,  or  unduly  repetitive.  Parties 
shall  follow  procedures  established  by 
the  Board  concerning  the  use  of 
interrogatories. 

§  903.7    Acknowledgment 

Each  case  received  shall  be 
acknowledged  in  writing  by  the 
Executive  Secretary  of  Oie  Board.  If  in 
the  judgment  of  the  Executive  Secretary 
additional  documentation  or  information 
is  needed,  he  or  she  may  request  such 
materials. 

§903.8    Withdrawal. 

A  case  may  be  withdrawn  at  any  time 
by  written  notification  to  the  Board  from 
the  Party  initiating  the  case.  A  case  may 
be  determined  by  the  Board  to  have 
lapsed  when  the  Grievant  fails  to 
respond  in  writing  to  two  successive 
written  Board  inquiries  within  any 
deadline  fixed  for  such  response.  The 
Board  may  permit  the  reopening  of 
lapsed  cases  upon  a  showing  of  good 
cause  and  may  permit  or  request  the 
views  of  the  parties  as  to  whether  good 
cause  has  been  shown. 

§  903.9    Access  to  records. 

(a)  If  a  Party  is  denied  access  to  any 
Agency  record  prior  to  or  during  the 
consideration  of  a  case  by  the  Agency, 
the  Party  may  protest  such  denial  before 
the  Board  in  connection  with  the  case. 

(b)  In  considering  a  case,  the  Board 
shall  have  access  to  any  Agency  record 
as  follows: 

(1)  the  Board  shall  request  access  to 
any  Agency  record  which  the  Grievant/ 
Charged  Employee  requests  to 
Substantiate  his  or  her  grievance  or 
defense  to  a  charge  if  the  Board 
determines  that  such  record  may  be 
relevant  and  material  to  the  case. 

(2)  the  Board  may  request  access  to 
any  other  Agency  record  which  the 
Board  determines  may  be  relevant  and 
material  to  the  case. 


(3)  An  Agency  shall  make  available  to 
the  Board  any  Agency  record  requested 
under  paragraphs  (b)(1)  and  (2)  of  this 
section  unless  the  head  or  deputy  head 
or  such  Agency  personally  certifies  in 
writing  to  the  Board  that  disclosure  of 
the  record  to  the  Board  and  the  Parties 
would  adversely  affect  the  foreign 
policy  or  national  security  of  the  United 
States  or  that  such  disclosure  is 
prohibited  by  law.  If  such  a  certification 
is  made  with  respect  to  any  record,  the 
Agency  shall  supply  to  the  Board  a 
summary  or  extract  of  such  record 
unless  the  reasons  specified  in  the 
preceding  sentence  preclude  such  a 
summary  or  extract 

(c)  If  the  Board  determines  that  an 
Agency  record,  or  a  summary  or  extract 
of  a  record,  made  available  to  the  Board 
under  paragraph  (b)  of  this  section  is 
relevant  and  material  to  the  case,  the 
Agency  concerned  shall  make  such 
record,  summary,  or  extract  as  the  case 
may  be,  available  to  the  Parties. 

(d)  In  considering  a  case,  the  Board 
may  take  into  account  the  fact  that  the 
Parties  or  the  Board  were  denied  access 
to  any  Agency  record  which  the  Board 
determines  is  or  may  be  relevant  and 
material  to  the  case. 

(e)  The  Parties  in  any  case  decided  by 
the  Board  shall  have  access  to  the 
Record  of  Proceedings  and  the  decision 
of  the  Board. 

§  903.10    Access  to  wHiwiies. 

The  grievant  or  grievant's 
representative,  or  charged  employee  or 
his  representative,  shall  be  given  access 
to  witnesses  employed  by  the  foreign 
affairs  agencies.  In  the  event  that  the 
agency  of  the  grievant  determines  that 
the  requests  for  access  are  excessive,  it 
may  so  notify  the  Board,  which  shall 
rule  on  the  relevance  and  materiality  of 
the  potential  testimony  and  may  order 
that  access  be  granted  to  any  or  all  of 
the  potential  witnesses.  It  shall  be  the 
responsibility  of  the  grievant  to  advise 
the  agency  of  the  agency  witnesses  to  be 
interviewed  and  to  request 
administrative  leave. 

PART  904— JURISDICTION  AND 
RELATED  MATTERS 

Sec. 

904.1  General. 

904.2  Preliminary  determinations. 

904.3  Relationship  to  other  remedies. 

Authority:  Sees.  1101, 1104. 1106,  and  1109 
of  the  Foreign  Service  Act  of  1980  (Pub.  L.  96- 
465:  22  U.S.C.  4131,  4134,  4138.  and  4139. 

§  904.1    General. 

The  Board's  jurisdiction  extends  to 
any  grievance,  and  to  any  separation  for 
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cause  proceeding  initiated  pursuant  to 
Section  610(a)(2)  of  the  Act. 

§904J    Praimkiary  datanotoationa. 

(a)  If  an  Agency,  in  its  final  review, 
has  questioned  whether  a  compiaint 
constitutes  a  gnevance.  the  Board  will 
make  a  preliminary  determinatioa  of  its 
jurisdiction  unless  the  Board  concludes 
that  resolution  of  the  question  of 
jurisdiction  should  be  deferred  until  the 
Board  has  compiled  a  Record  of 
Proceedings  or  held  a  hearing  on  the 
merits  of  the  case. 

(b)  Prior  to  compiling  a  Record  oi 
Proceedings  or  hokhng  a  hearing  on  the 
merits  of  the  case,  the  Board  also  may 
make  a  preliminary  determination  on 
any  question  raised  by  a  Party 
coDceming  the  timeliness  of  a  grievance, 
the  election  of  other  remedies  under 

§  904.3,  or  any  other  issae  whose 
resolution  might  avoid  the  necessity  of 
further  proceedings. 

(c)  Before  making  a  {preliminary 
determination  under  this  section,  the 
Board  shall  obtain  the  views  of  the  other 
Parties  and  transmit  those  views  to  all 
Parties. 

(d)  Where  a  preliminary 
determination  is  made  under  this  section 
^hich  would  result  in  the  termination  of 
a  case,  a  panel  of  three  members  of  the 
Board  who  did  not  participate  in  the 
preliminary  decision  shall  decide  the 
question  on  review.  This  panel  may 
permit  or  request  the  views  of  the 
parties  with  respect  to  the  jurisdictional 
question. 

5  904.3    RetotionsMp  to  ottwr  retnedies. 

(a)  A  Grievant  may  not  file  a 
grievance  with  the  Board  if  the  Grievant 
has  formally  requested,  prior  to  filing  a 
grievance,  that  the  matter  or  matters 
which  are  the  basis  of  the  grievance  be 
considered  or  resolved  and  relief 
provided  under  another  provision  of 
law.  regulation,  or  Executive  Order,  and 
the  matter  has  been  carried  to  final 
decision  under  such  provision  on  its 
merits  or  is  still  under  consideration. 
This  provision  shall  not  apply  to 
Grievants  who  have  filed  a  prohibited 
personnel  practice  charge  before  the 
Special  Counsel  for  the  Merit  Systems 
Protection  Board. 

(b)  If  a  Grievant  is  not  prohibited  from 
filing  a  grievance  under  paragraph  (a)  of 
this  section,  the  Grievant  may  file  with 
the  Board  a  grievance  which  is  also 
eligible  for  consideration,  resolution. 
and  relief  as  a  prohibited  personnel 
practice  complaint  under  the  provisions 
of  law  relating  to  the  Merit  Systems 
Protection  Board  or  Special  Counsel,  or 
under  a  regulation  or  Executive  Order. 
An  election  of  remedies  under  this 


section  shall  be  final  upon  the 
acceptance  of  jurisdiction  by  the  Board. 

PART  905— BURDEN  OF  PROOF 

Sec. 

905.1  Grievances  other  than  diaciplinary 
actions. 

905.2  Disciplinary  grievances. 

905.3  Separations  for  cause. 

Authority:  Sees.  610  and  1106  of  the  Foreign 
Service  Act  of  1980  (Pub.  L  9S-4M;  22  U.S.C. 
4010  and  4136) 

9905.1    Qrl«vancM  Other  than  disciplinary 
actions. 

(a)  In  all  grievances  other  than  those 
concerning  disciplinary  actions,  the 
grievant  has  the  burden  of  establishing, 
by  a  preponderance  of  the  evidence, 
that  the  grievance  is  meritorious. 

(b)  Where  a  grievant  establishes  that 
an  evaluation  contained  falsely 
prejudicial  material  which  may  have 
been  a  substantial  factor  in  an  agency 
action,  and  the  question  is  presented 
whether  the  agency  would  have  taken 
the  same  action  had  the  evaluation  not 
contained  that  material,  the  burden  will 
shift  to  the  agency  to  estabhsh,  by  a 
{jreponderance  of  the  evidence,  that  it 
would  have  done  so. 

(c)  Where  a  grievant  establishes  that 
a  procedural  error  occurred  which  is  of 
such  a  nature  that  it  may  have  been  a 
substantial  factor  in  an  agency  action 
with  respect  to  the  grievant,  and  the 
question  is  presented  whether  the 
agency  would  have  taken  the  same 
action  had  the  procedural  error  not 
occurred,  the  burden  will  shift  to  the 
agency  to  establish,  by  a  preponderance 
of  the  evidence,  that  it  would  have  done 
so. 

§905.2    DIacipiinary  grtavanc— . 

In  grievances  over  disciplinary 
actions,  the  agency  has  the  burden  of 
establishing  by  a  preponderance  of  the 
evidence  that  the  disciplinary  action 
was  justified. 


§905.3    Separation  for  ( 

In  separation  for  cause  cases,  the 
agency  has  the  burden  of  establishing, 
by  a  preponderance  of  the  evidence, 
that  the  proposed  separation  is  for  such 
cause  as  will  promote  the  efficiency  of 
the  service. 

PART  90«-HEARmGS 

Sec. 

906.1  Decision  whether  to  hoM  a  hearing. 

906.2  Mandatory  hearing. 

906.3  Noltfication. 

906.4  Hearing  panels  and  members. 

906.5  Prehearing  conferences. 

906.6  Powers  of  [Kesiding  member. 

906.7  Conduct  of  hearing. 

906.8  Witnesses. 

906.9  Failure  of  party  to  appear. 


Authority:  Sees  610  and  1106  of  the  Foreign 
Service  Act  of  1990  (Pub.  L  96-MS:  22  U.&C. 
4010  and  4136). 

§906.1    DMiaiao  Whether  to  hold  • 
hearing. 

After  deciding  either  to  accept 
jurisdiction  over  a  grievance  or  to 
postpone  decision  of  that  question  under 
904.2(a)  of  this  chapter,  the  Board  will 
make  an  initial  determination  of 
whether  a  hearing  shall  be  held  in 
accordance  with  Part  906  of  this  chapter, 
or  whether  the  grievance  shall  be 
resolved  without  a  hearing  in 
accordance  with  Part  907  of  this  chapter. 
The  Board  may  reconsider  its  decision 
as  to  holding  a  hearing  upon  the  written 
request  of  any  Party  or  on  its  own 
initiative. 

50IWI  9     ia^M  iJMiii  11 1  ii  ■  ■  iiiii  11 
v\M9.«     menueiui  j  neermg. 

The  Board  shall  conduct  a  hearing — 
(a)  At  the  request  of  the  Grievant  in  any 
case  which  involves  disciplinary  action 
or  a  Grievant's  retirement  from  the 
Service  for  expiration  of  time-in-claas  or 
based  on  relative  performance,  or  (b)  In 
any  case  which  in  the  judgment  of  the 
Board  can  best  be  resolved  by  a  hearing 
or  presentation  of  oral  argument  The 
Board  shall  also  conduct  a  hearing  in 
separation  for  cause  proceedings  unless 
the  Charged  Employee  waives  in  writing 
his  or  her  right  to  such  hearing. 

§906.3    Notification. 

When  the  Board  orders  a  hearing,  the 
Executive  Secretary  shall  so  notify  the 
Parties  in  writing.  The  Parties  shall  be 
given  reasonable  notice  of  the  date  and 
place  selected  by  the  Board  for  the 
hearing. 

f  906.4    Hearing  panels  and  memtMrs. 

Unless  the  Board  and  the  Parties 
agree  otherwise,  all  hearings  shall  be 
held  before  a  panel  of  at  least  three 
members. 

§  906.5    Prehearing  conferences. 

(a)  The  Board  may  in  its  discretion 
order  a  prehearing  conference  of  the 
Parties  (which  may  be  presided  over  by 
any  member]  for  the  purpose  of 
considering: 

(1)  Simplification  or  clarification  of 
the  issues; 

(2)  Serving  of  interrogatories; 

(3)  Stipulations,  admissions, 
agreements  on  documents,  matters 
already  on  record,  or  sinnlar  agreements 
which  will  avoid  the  necessity  of 
proving  facts  or  issues  not  in  dispute; 

(4)  Identification  of  witnesses  the 
Parties  may  wish  to  call  and  the 
intended  scope  of  their  testimony; 
limitation  on  the  number  of  witnesses; 
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and  arrangement  for  the  appearance  of 
witnegses; 

(5)  Avoidance  of  irrelevant, 
inunaterial,  or  unduly  repetitive 
testimony: 

(6)  The  possibility  of  disposition  of  the 
case  through  agreement; 

(7)  The  order  of  presentation  at  the 
hearing  and  the  allocation  of  the  burden 
of  proof;  and 

(8)  Such  other  matters  as  may  aid  in 
the  disposition  of  the  case. 

(b)  The  Parties  authorized  to  attend 
the  hearing  may  attend  the  prehearing 
conference. 

(c)  The  results  of  the  conference  shall 
be  summarized  in  writing  by  the  Board 
and  made  a  part  of  the  Record  of 
Proceedings.  Copies  of  the  summary 
shall  be  sent  to  the  Parties.  The  Parties 
may  submit  comments  or  corrections  on 
the  summary. 

i  90&J    Powwv  of  pr««kMng  mambw. 

In  connection  with  the  hearing,  the 
presiding  member  shall,  as  appropriate: 

(a)  Fix  the  time  and  place  of  the 
hearing; 

(b)  Order  further  conferences; 

(c)  Regulate  the  course  of  the-hearing: 

(d)  Administer  oaths  and  affirmations; 

(e)  Dispose  of  procedural  requests  and 
similar  matters; 

(f)  Rule  on  admissibility  of  testimony 
and  exhibits; 

(g)  Exclude  any  person  from  the 
hearing  for  behavior  that  obstructs  the 
hearing: 

(h)  Authorize  and  set  the  time  for  the 
niing  of  briefs  or  other  documents; 

(i)  Grant  continuances  and  extensions 
of  time: 

(j)  Reopen  the  record: 

(k)  Take  any  other  action  in  the 
course  of  the  proceedings  consistent 
with  the  purpose  of  this  part. 

S  906.7    Conduct  of  hoaring. 

(a)  Authorized  attendance.  The 
Parties  ^nd,  as  determined  by  the  Board, 
a  reasonable  number  of  representatives 
of  the  Parties  are  entitled  to  be  present 
at  the  hearing.  The  Board  may,  after 
considering  the  views  of  the  Parties  and 
of  any  other  individuals  connected  with 
the  grievance,  decide  that  a  hearing 
should  be  open  to  others.  No  person 
shall  be  permitted  to  attend  the  hearing 
when  classified  material  is  being 
discussed  unless  that  person  .possesses 
the  appropriate  security  clearance. 

(b)  Procedure.  Hearings  shall  be 
conducted  by  the  presiding  member  so 
as  to  assure  a  full  and  fair  proceeding. 
The  Board  shall  not  be  limited  by  the 
legal  rules  of  evidence.  However,  the 
presiding  member  shall  exclude 
irrelevant,  immaterial,  or  unduly 
repetitive  evidence.  The  Board  may 


require  the  Parties  to  designate  one  of 
their  representatives  as  principal 
spokesperson. 

(c)  Order  of  presentation.  In  cases 
involving  disciplinary  action,  including 
separation  for  cause  cases,  the  Agency 
will  ordinarily  present  its  case  first  and 
will  retain  that  order  of  precedence 
throughout  the  hearing.  In  other  cases 
the  Grievant  will  ordinarily  present  his 
or  her  case  first  and  will  retain  that 
order  of  precedence  throughout  the 
hearing. 

(d)  Evidence.  Subject  to  the  presiding 
member's  rulings  on  the  relevancy, 
materiality,  and  repetitious  nature  of 
evidence,  the  Parties  may  offer  such 
evidence,  including  interrogatories, 
depositions  and  Agency  records  as  they 
desire.  The  shall  produce  such 
additional  evidence  as  the  presiding 
member  shall  consider  relevant  and 
material.  Where  deemed  appropriate  by 
the  Board,  the  Parties  may  be  supplied 
only  with  a  summary  or  extract  of 
classified  material  (also  see  §  903.9  of 
this  chapter). 

(e)  Testimony.  Testimony  at  a  hearing 
shall  be  given  under  oath  or  affirmation. 

(f)  Transcript.  A  verbatim  transcript 
shall  be  made  of  any  hearing  and  shall 
be  part  of  the  Record  of  Proceedings. 

§906.S    WItnMMS. 

(a)  General.  Each  Party  shall  be 
entitled  to  examine  and  cross-examine 
witnesses  at  the  hearing  or  by 
deposition.  A  Party  wishing  to  take  the 
deposition  of  a  witness  shall  give  the 
other  Parties  reasonable  notice  of  the 
time  and  place  of  the  deposition  and  of 
the  identity  of  the  witness. 

(b)  Availability.  Upon  request  of  the 
Board  or  upon  request  of  the  Grievant/ 
Charged  Employee  deemed  relevant  and 
material  by  the  Board,  an  Agency  shall 
promptly  make  available  at  the  hearing 
or  by  deposition  any  witness  under  its 
control,  supervision  or  responsibility.  If 
the  Board  determines  that  the  actual 
presence  of  such  witness  at  the  hearing 
is  required  for  just  resolution  of  the 
case,  the  witness  shall  be  made 
available  at  the  hearing,  with  necessary 
costs  and  travel  expenses  paid  by  the 
Agency  which  is  a  Party  to  the  hearing. 

(c)  Notice.  The  Parties  are  responsible 
for  notifying  their  witnesses  and  for 
arranging  for  their  appearance  at  the 
time  and  place  set  for  the  hearing.  The 
Board  may  preclude  a  witness  from 
testifying  because  of  the  failure  of  the 
Party  responsible  for  witness' 
appearance  to  comply  with  this  section. 

§  906.9    Failurs  of  party  to  appoar. 

The  hearing  may  proceed  in  the 
absence  of  any  Party  who.  after  due 


notice  and  without  good  cause,  fails  to 
be  present  or  obtain  an  adjournment. 

PART  M7— PROCEDURE  WHEN 
HEARING  IS  NOT  HELD 

Authority:  Sec.  1106  of  the  Foreign  Service 
Act  of  1980  (Pub.  L  96-485:  22  U.S.C  4136). 

§907.1    QMMraL 

(a)  In  a  case  in  which  a  hearing  is  not 
required  under  i  906.1  of  this  chapter, 
the  Board  may  request  in  writing  that 
specified  documents  or  other  evidence 
be  furnished  to  it  and/or  may  authorize 
the  Executive  Secretary  to  obtain  such 
additional  documents  or  other  evidence 
as  may  be  necessary  to  understand  and 
decide  the  case. 

(b)  Each  Party  will  be  offered  the 
opportunity  to  review  and  to 
supplement,  by  written  submissions,  the 
Record  of  Proceedings,  prior  to  the  date 
fixed  by  the  Board  for  closing  of  the 
Record.  The  Board  shall  then  consider 
the  case  and  make  a  decision  based  on 
that  Record.  This  may  include  the 
ordering  of  a  hearing  in  accordance  with 
Part  906. 

PART  90»— REMEDIES 

908.1  Board  orders. 

908.2  Board  recommendations. 

Authority:  Sees.  1106  and  1107  of  the 
Foreign  Service  Act  of  1980  (Pub.  L  96-465:  22 
U.S.C.  4136  and  4137). 

§  90C1    Boerd  ontacs. 

If  the  Board  finds  that  a  grievance  is 
meritorious,  the  Board  shall  have  the 
authority  to  direct  the  Agency: 

(a)  To  correct  any  official  personnel 
record  relating  to  the  Grievant  which  the 
Board  finds  to  be  inaccurate  or 
erroneous,  to  have  an  omission,  or  to 
contain  information  of  a  falsely 
prejudicial  character 

(b)  To  reverse  a  decision  denying  the 
Grievant  compensation  or  any  other 
perquisite  of  employment  authorized  by 
laws  or  regulations  when  the  Board 
finds  that  such  decision  was  arbitrary, 
capricious,  or  contrary  to  laws  or 
regulations; 

(c)  To  retain  in  the  Service  a  Member 
whose  separation  would  be  in 
consequence  of  the  matter  by  which  the 
Member  is  aggrieved; 

(d)  To  reinstate  the  Grievant,  and  to 
grant  the  Grievant  back  pay,  where  it  is 
established  that  the  separation  or 
suspension  without  pay  of  the  employee 
was  unjustified  or  unwarranted  under 
the  Back  Pay  Act  (5  U.S.C.  5596(b)(1)); 

(e)  To  pay  reasonable  attorney  fees  to 
the  same  extent  and  in  the  same  manner 
as  such  fees  may  be  required  by  the 
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Merit  Systems  Protection  Board  under  5 
U.S.C,  Section  7701(g);  or 

(f)  To  take  any  corrective  action 
deemed  appropriate  by  the  Board 
provided  it  is  not  contrary  to  law  or 
collective  bargaining  agreement. 

§  908.2    Board  recommendations. 

(a)  If  the  Board  finds  that  the 
grievance  is  meritorious  and  that 
remedial  action  should  be  taken  that 
relates  directly  to  promotion  or 
assignment  of  the  Grievant-or  to  other 
remedial  action  not  otherwise  provided 
for  in  this  section,  or  if  the  Board  Frnds 
that  the  evidence  in  a  grievance 
proceeding  warrants  disciplinary  action 
against  any  employee  of  an  Agency,  it 
shall  make  an  appropriate 
recommendation  to  the  head  of  the 
concerned  Agency. 

(b)  The  head  of  the  Agency  shall  make 
a  written  decision  on  the 
recommendation  of  the  Board  within  30 
days  after  receiving  the 
recommendation  and  shall  implement 
the  recommendation  of  the  Board  except 
to  the  extent  that  the  head  of  the  Agency 
rejects  the  recommendation  in  whole  or 
in  part  on  the  basis  of  a  determination 
that  implementation  of  the 
recommendation  would  be  contrary  to 
law  or  would  adversely  affect  the 
foreign  policy  or  national  security  of  the 
United  States.  If  the  head  of  the  Agency 
rejects  the  recommendation  in  whole  or 
in  part,  the  decision  shall  specify  the 
reasons  for  such  action.  Copies  of  the 
decision  shall  be  served  on  the  other 
Parties.  Pending  the  decision  of  the  head 
of  the  Agency,  there  shall  be  no  ex  parte 
communication  concerning  the 
grievance  between  the  head  of  the 
Agency  and  any  person  involved  in  the 
proceedings  of  the  Board.  The  head  of 
the  Agency  shall,  however,  have  access 
to  the  entire  Record  of  the  Proceedings 
of  the  Board. 

PART  909— DECISION  MAKING 


Sec. 

909.1 

909.2 

909.3 

909.4 

909.5 

909.6 


Basis. 

Board  order. 

Board  recommendation. 

Other  decision. 

Time  limits  for  compliance. 

Summaries  of  Board  decision. 


Authority:  Sees.  1106  and  1107  of  the 
Foreign  Service  Act  of  1980  (Pub.  L.  96-465;  22 
U.S.C.  4136  and  4137). 

9909.1     Basis 

Decisions  of  the  Board  shall  be  based 
upon  the  Record  of  Proceedings,  shall  be 
in  writing,  shall  include  findings  of  fact, 
and  shall  include  a  statement  of  the 
reasons  for  the  decision. 


§909.2    Board  ord«-. 

Where  the  Board's  decision  imposes 
action  on  an  Agency  the  decision  shall 
be  in  the  form  of  a  remedial  order 
addressed  to  the  designated  official  of 
the  Agency.  A  copy  of  the  decision  shall 
be  supplied  to  each  Party. 

§  909.3    Board  racommandation. 

Where  the  Board's  decision  is  a 
recommendation,  it  shall  be  directed  to 
the  head  of  the  Agency.  A  copy  of  the 
decision  shall  be  supplied  to  each  Party. 

§909.4    Otttar  dacisioa 

Where  the  Board's  decision  requires 
no  action  by  an  Agency,  the  decision 
shall  be  forwarded  to  the  Grievant.  A 
copy  of  the  decision  shall  be  supplied  to 
each  Party. 

§  909.5    Tima  Hmtts  for  compUanca. 

Orders  of  the  Board  and 
recommendations  which  are  not  rejected 
in  accordance  with  §  908.2  of  this 
chapter  shall  be  complied  with  within 
any  time  limits  for  compliance 
established  by  the  Board's  decision, 
unless  the  Board  extends  the  time  limit 
on  a  showing  of  good  cause. 

§  909.6    Summaries  of  Board  decisions. 

The  Board  may,  from  time  to  time, 
issue  such  summaries  and  expurgated 
versions  of  its  decisions  as  it  may 
consider  necessary  to  permit  the 
Agencies,  the  Exclusive  Representative 
organization(s),  and  the  Members  of  the 
Service  to  become  aware  of  the  general 
nature  of  the  cases  it  has  received  and 
their  manner  of  disposition,  without 
invading  the  privacy  of  the  Grievants. 

PART  910— MISCELLANEOUS 

Sec 

910.1  Suspension  of  Agency  actions. 

910.2  Requests  to  reopen  cases. 

910.3  Ex  parte  communications. 

910.4  Board  policy  statements. 

910.5  Confidentiality. 

910.6  Judicial  review. 

910.7  Pending  grievances. 

Authority:  Sees.  1106, 1107, 1110,  and  2401 
of  the  Foreign  Service  Act  of  1980  (Pub.  L.  96- 
465:  22  U.S.C.  4136.  4137.  4140  and  4172). 

S  910.1    Suspension  of  Agency  actions. 

(a)  If  the  Board  determines  that  the 
Agency  is  considering  the  involuntary 
separation  of  the  Grievant,  disciplinary 
action  against  the  Grievant,  or  recovery 
from  the  Grievant  of  alleged 
overpayment  of  salary,  expenses,  or 
allowances,  which  is  related  to  a 
grievance  pending  before  the  Board,  and 
that  such  action  should  be  suspended, 
the  agency  shall  suspend  such  action 
until  the  Board  has  ruled  on  the 
grievance.  Notwithstanding  such 
suspension  of  action,  the  head  of  the 


agency  concerned  or  a  chief  of  mission 
or  principal  officer  may  exclude  the 
grievant  from  official  premises  or  from 
the  performance  of  specified  functions 
when  such  exclusion  is  determined  in 
writing  to  be  essential  to  the  functioning 
of  the  post  or  office  to  which  the 
grievant  is  assigned. 

(b)  The  Board  shall  expedite  its 
decisions  on  requested  suspensions  of 
proposed  Agency  actions.  The  Board 
may  permit  or  require  argument  with 
respect  to  such  requests  by  the  Parties 
and  Exclusive  Representative,  if  any. 

§  910.2    Requests  to  reopen  eaaas. 

The  Board  may  reconsider  any 
decision  upon  the  presentation  of  newly 
discovered  or  previously  unavailable 
material  evidence. 

§910.3    Ex  parte  communications. 

(a)  "Ex  parte  communications"  are 
oral  or  written  communications  between 
the  Board  or  its  staff  and  an  interested 
party  to  a  proceeding  which  are  made 
without  providing  the  other  parties  a 
chance  to  participate. 

(b)  Ex  parte  communications 
concerning  the  merits  of  any  matter 
which  has  or  may  come  before  the 
Board  for  adjudication  or  which  would 
otherwise  contravene  the  rules 
regarding  written  submissions  are 
prohibited  until  the  Board  renders  a 
final  decision.  Any  communication 
made  in  contravention  of  this  rule  shall 
be  made  a  part  of  the  record  and  an 
opportujity  for  rebuttal  allowed.  If  the 
communication  was  oral,  a 
memorandum  stating  the  substance  of 
the  discussion  shall  be  placed  in  the 
record. 

(c)  This  rule  does  not  apply  to 
communications  concerning  such 
matters  as  the  status  of  a  case,  the 
methods  for  transmitting  evidence  to  the 
Board,  and  other  procedural  matters 
which  do  not  concern  the  merits  of  any 
matter  before  the  Board  for  adjudication 
and  which,  do  not  otherwise  contravene 
the  rules  regarding  written  submissions. 

§  910.4    Board  policy  statements. 

The  Board  may  publish  statements 
regarding  policies  it  has  established  as 
to  its  operations  and  procedures. 

§910.5    Confidentiaiity. 

(a)  To  the  maximum  extent 
practicable,  the  Board  will  make  every 
effort  to  preserve  the  confidentiality  of 
the  identity  of  the  Grievant  or  Charged 
Employee. 

(b)  The  records  of  the  Board  shall  be 
maintained  by  the  Board  under 
appropriate  safeguards  to  preserve 
confidentiality  and  shall  be  separate 
from  all  records  of  the  Agencies. 
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§910.6    Judicial  review. 

Any  aggrieved  Party  may  obtain 
judicial  review  of  a  final  action  of  an 
Agency  head  or  the  Board  on  any 
grievance  in  the  district  courts  of  the 
United  States  in  accordance  with  the 
standards  set  forth  in  Chapter  7  of  title  5 
of  the  United  States  Code.  5  U.S.C.  706 
shall  apply  without  limitation  or 
exception. 

§  910.7    Pending  grievances. 

Any  grievance  pending  before  the 
Board  prior  to  February  15, 1981  shall  be 
resolved  under  the  provisions  of  the 
Foreign  Service  Act  of  1948  as  amended, 
and  the  regulations  promulgated 
thereunder. 

PART  91 1— IMPLEMENTATION 
DISPUTES 

911.1  Dermilion. 

911.2  Filing  complaint 

911.3  Procedure. 

911.4  Effect  of  Board  decision. 

911.5  ArbitrabiKty  of  determination. 

911.6  Finality  of  choice. 

911.7  Review. 

Authority:  Sec  1014  of  the  Foreign  Service 
Act  of  1980  (Pub.  L  90-465;  22  U.S.C.  4114). 

§911.1    DaflniUon. 

An  implementation  dispute  is  any 
dispute  between  the  agency  and  the 
exclusive  representative,  as  provided  in 
regulations  adopted  as  a  result  of 
collective  bargaining  between  the 
agencies  and  the  employee 
representatives.  Such  a  dispute,  also 
referred  to  as  an  institutional  dispute,  is 
one  which  directly  concerns  the  rights 
and  obligations  of  an  agency  and  an 
exclusive  representative  toward  each 
other  or  the  rights  or  obligations 
between  an  agency  and  one  or  more 
employees  as  set  forth  in  a  collective 
bargaining  agreement. 

§911.2    FiBng  complaint 

If  the  dispute  is  not  satisfactorily 
resolved  at  the  agency  level,  the  moving 
party  may  file  a  complaint  within  45 
calendar  days  from  the  date  of  the 
response  (or  in  any  case  must  file  within 
90  days  of  filing  the  implementation 
dispute)  with  the  Board  in  writing  and 
with  specificity  as  to  the  nature  of  the 
violation. 

§911.3    Procedure. 

Implementation  disputes  shall  be 
handled  by  the  Board  in  accordance 
with  the  procedures  set  forth  in  Parts 
901  -910  of  this  chapter. 

§911.4    Effect  Of  Board  daclsioa 

The  action  of  the  Board  shall  be  final 
and  binding  and  shall  be  implemented 
by  the  parties,  unless  an  exception  is 


filed  with  the  Foreign  Service  Labor 
Relations  Board  within  30  days  after 
receipt  of  the  Grievance  Board  action. 

§911.5    ArMtrabiHty  of  datarminatlon. 

Questions  that  cannot  be  resolved  by 
the  parties  as  to  whether  a  complaint  is 
subject  to  this  procedure  may  be 
referred  by  either  party  to  the  Grievance 
Board  for  a  threshold  determination. 

§911.6    Rnattty  of  dtoiea. 

An  alleged  violation  of  an  institutional 
right  as  reflected  in  a  collective 
bargaining  agreement  may  be  filed 
under  these  procedures  or  as  an  unfair 
labor  practice,  but  not  both. 

§911.7    Ravlwiv. 

<  Resolution  of  disputes  under  this 
section  shall  not  be  subject  to  judicial 
review. 

Dated:  July  24. 1985. 
Arthur  Stark. 

Chaimtcm.  Foreign  Service  Grievance  Board. 
[FR  Doc  85-18412  Filed  8-1-85;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Offic*  of  ttM  Assistant  S«cratary  for 
Fair  Housing  and  Equal  Opportunity 

24  CFR  Part  107 

[Docket  No.  R-85-1237;  FR-2020] 

Nondiscrimination  and  Equal 
Opportuftlty  In  Housing  UiKier 
Executive  Order  11063 

agency:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity,  HUD. 
action:  Final  rule. 

summary:  This  rule  would  amend  24 
CFR  Part  107,  "Nondiscrimination  and 
Equal  Opportunity  Under  Executive 
Order  11063,"  in  order  to  reflect 
amendments  made  to  Executive  Order 
11063  by  Executive  Order  12259,  adding 
a  prohibition  against  discrimination  on 
the  basis  of  sex  and  clarifying  that  the 
terms  "religion"  and  "creed"  are 
synonymous. 
EFFEC11VE  date:  October  3. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Katrina  Ross,  Director,  Fair  Housing 
Enforcement  Division,  Room  5208, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  S.W.. 
Washington,  D.C.  20410,  telephone  (202) 
755-5673.  (This  is  not  a  toll-free 
number.) 

SUPPIf  MENTARY  INFORMATION: 

Executive  Order  11063,  "Equal 


Opportunity  in  Housing"  (November  20, 
1962.  27  FR  11527)  directs  Federal 
departments  and  agencies  to  take  all 
action  necessary  and  appropriate  to 
prevent  discrimination  because  of  race, 
color,  creed,  or  national  origin  in  (1)  the 
sale,  leasing,  rental  or  other  disposition 
of  residential  property  and  related 
facilities  which  are  owned  or  operated 
by  the  Federal  Government  or  provided 
with  Federal  assistance;  and  (2)  the 
lending  practices  with  respect  to 
residential  property  and  related 
facilities  of  lending  institutions,  insofar 
as  such  practices  relate  to  loans  insured 
or  guaranteed  by  the  Federal 
Government.  Executive  Order  12259, 
"Leadership  and  Coordination  of  Fair 
Housing  in  Federal  Programs"  (January 
6, 1961,  46  FR  1253)  revised  Executive 
Order  11063  by  adding  a  prohibition 
against  discrimination  based  on  sex. 
and  by  clarifying  the  reach  of  E.0. 11063 
with  respect  to  "creed"  by  adding  the 
word  "religion". 

On  September  9, 1960,  HUD  published 
a  final  rule  (45  FR  59510)  which  added 
Part  107  to  24  CFR  Chapter  I  to  (1) 
establish  a  process  to  implement 
Executive  Order  11063,  (2)  state  the 
discriminatory  practices  prohibited  by 
Executive  Order  11063,  (3)  provide  for 
afBrmative  action  to  overcome  the 
effects  of  past  discrimination  and  to 
prevent'discrimination.  and  (4)  establish 
procedures  and  sanctions  regarding  the 
Department's  enforcement  of  the  Order. 
This  final  rule  revises  24  CFR  Part  107  to 
implement  the  changes  made  by 
Executive  Order  12259  as  discussed 
above.  (This  final  rule  also  makes  a 
technical  correction  to  24  CFR  107.3Q(b) 
by  deleting  "other"  from  the  list  <A 
categories  for  noting  racial  and  national 
origin  data.  The  federally  defined 
racial/ethnic  grouping  in  OMB  Circular 
A-46.  dated  May  12. 1977,  does  not 
include  a  category  for  "other.") 

The  Department  has  concluded  that 
because  this  rulemaking  is  limited  to 
expanding  the  coverage  of  HUD's 
Executive  Order  11063  implementation 
procedures  in  accordance  with  the 
policies  reflected  in  Executive  Order 
12259,  public  comment  on  the  rule  is 
unnecessary.  Accordingly,  these 
amendments  to  Part  107  are  being 
adopted  as  final  rulemaking. 

This  rule  does  not  constitute  a  "major 
rule"  as  the  term  is  defined  in  Section 
1(b)  of  the  Executive  Order  12291  on 
Federal  Regulation  issued  on  February 
17. 1981.  Analysis  of  the  rule  indicates 
that  it  will  not  (1)  have  an  annual  effect 
on  the  economy  of  $100  million  or  more: 
(2)  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
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government  agencies,  or  geographic 
regions:  or  (3)  have  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50  that 
implement  Section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1960.  42  U.S.C  433i  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  Office  of  the  Rules 
Docket  Qerk.  Room  10276.  451  Seventh 
Street  S.W.,  Washington,  D.C.  20410. 

Under  5  U.S.C  605(b)  (the  Regulatory 
Flexibility  Act),  the  Undersigned  hereby 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
l>ecause  the  rule  makes  no  substantive 
change  in  existing  procedures 
associated  with  the  Executive  Order  on 
Nondiscrimination  and  Equal 
Opportunity,  but  merely  conforms  its 
coverage  to  the  revisions  contained  in 
Executive  Order  12259. 

This  rule  was  listed  as  item  number 
198  in  the  Department's  Semi-annual 
Agenda  of  Regulations  published  on 
April  29, 1985  (50  FR  17286, 17331)  under 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  numbers  and  titles 
are:  14.40a  Equal  Opportunity  in 
Housing;  and  14.401,  Fair  Housing 
Assistance  Program. 

List  of  Subjects  in  24  CFR  Part  107 

Administrative  practice  and 
procedure.  Fair  housing.  Loan 
programs — housing  and  community 
development. 

Accordingly,  24  CFR  Part  107  is 
amended  as  follows: 

PART  107— NONDISCRIMINATION 
AND  EQUAL  OPPORTUNITY  IN 
HOUSING  UNDER  EXECUTIVE  ORDER 
11063 

Accordingly.  24  CFR  Part  107  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  107  is 
revised  to  read  as  follows: 

Authority:  Section  7(d)  of  the  Department 
of  Housing  and  Urban  Developnienl  Act.  42 
U.S.C  3535(d);  Executive  Order  11063,  Equal 
Opportunity  in  Housing,  issued  November  20, 
1962  (27  FR  11527);  Executive  Order  12259, 
Leadership  and  Coordination  of  Fair  Housing 
in  Federal  Programs,  |anuary  a  1981  (46  FR 
1253). 


5§  107.10. 107.11, 107.15,  107  JO,  107.21, 
107.51     [AfiMfMted] 

3.  Part  107  is  amended  by  removing 
the  words  "race,  color,  creed  or  national 
origin"  and  inserting  in  their  place,  the 
words  "race,  color,  religion  (creed),  sex 
or  national  origin"  in  the  following 
places: 

(a)  24  CFR  107.10 

(b)  24  CFR  107.11  (a) 

(c)  24  CFR  107.15  (g)(1)  and  (g)(2) 

(d)  24  CFR  107.20  (b)  and  (c) 

(e)  24  CFR  107.21 

(f)  24  CFR  107.51  (c) 

2.  Section  107.30  (b)  is  revised  to  read 
as  follows: 

{  107 JO    R«eordk««ptng  rtquir«ni«nts. 

*  *         •         •         * 

(b)  All  leaders  participating  in 
Departmental  mortage  insurance 
programs,  home  improvement  loan 
programs,  GNMA  mortgage  purchase 
programs,  or  special  mortgage 
assistance  programs,  shall  maintain 
data  regarding  the  race  and  national 
origin  of  each  applicant  and  joint 
applicant  for  assistance  with  regard  to 
residential  property  and  related 
facilities.  This  data  shall  be  noted  in  the 
following  categories:  American  Indian/ 
Alaskan  Native,  Asian/Pacific  Islander. 
Black.  White,  Hispanic.  If  an  applicant 
or  joint  applicant  refuses  to  voluntarily 
provide  the  information  or  any  part  of  it, 
that  fact  shall  be  noted  and  the 
information  shall  be  obtained  through 
observation.  Applications  shall  be 
retained  for  a  period  of  at  least  twenty- 
five  (25)  months  following  the  date  the 
record  was  made. 

•  •        •        •        • 

Dated:  )uly  25, 1965. 
W.  Scott  Davis, 

General  Deputy  Assistant  Secretary  for  Fair 

Housing  and  Equal  Opportunity. 

(FR  Doc.  85-18428  Filed  8-1-85:  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

28  CFR  Part  16 

[AAG/A  Order  No.  15-85] 

Production  or  Disclosure  of  Material  or 
Information;  Exemption  of  Records 
Systems  Under  ttie  Privacy  Act 

AGENCY:  Department  of  Justice. 
action:  Findl  rule. 

summary:  On  February  26, 1985,  the 
Department  of  Justice,  Federal  Bureau  of 
Investigation,  issued  proposed 
regulations  to  amend  Title  28  of  the 
Code  of  Federal  Regulations,  Part  16,  to 
exempt  a  new  records  system  from 
certain  provisions  of  the  Privacy  Act,  5 


U.S.C.  552a:  the  National  Center  for  the 
Analysis  of  Violent  Crime  (NCAVC). 
IUSTICE/FBI-015.  This  records  system 
must  be  exempted  from  several  sections 
of  the  Privacy  Act  to  maintain  the 
confidentiality  and  security  of 
information  compiled  for  law 
enforcement  purposes.  Access  to 
individual  records  could  interfere  with 
the  enforcement  proceedings  of  a 
criminal  justice  agency,  reveal  the 
identity  of  a  confidential  source,  result 
in  an  unwarranted  invasion  of  another's 
privacy,  reveal  the  details  of  a  sensitive 
investigative  technique,  or  endanger  the 
life  and  safety  of  law  enforcement 
personnel,  potential  violent  crime 
victims  and  witnesses. 

DATE  This  rule  will  be  effective  August 
2,1985. 

ADDRESS:  Thomas  F.  O'Leary,  Assistant 
Director,  General  Services  Staff,  Justice 
Management  Division,  Department  of 
Justice,  Room  6314, 10th  and 
Constitution  Avenue  NW.,  Washington. 
DC  20530. 

FOR  FURTHER  INFORMATION  CONTACT 

Thomas  F.  O'Leary  (202-633-4414). 

SUPPLEMENTARY  INFORMATION:  The 

notice  of  the  proposed  rule  with 
invitation  to  comment  was  published  in 
the  Federal  Register  on  February  26, 
1985  (50  FR  7800).  The  public  was  given 
30  days  to  comment;  however,  no 
comments  were  received. 

This  Order  relates  to  individual  rather 
than  small  business  entities. 
Nevertheless,  pursuant  to  the 
requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  it  is 
hereby  stated  that  the  order  will  not 
have  "a  significant  economic  impact  on 
a  substantial  number  of  small  entities." 

Ust  of  Subjects  in  28  CFR  Part  16 

Administrative  practice  and 
procedure,  Courts,  Freedom  of 
Information,  Privacy,  Sunshine  Act. 

Pursuant  to  the  authority  vested  in  the 
Attorney  General  by  5  U.S.C.  552a  and 
delegated  to  me  by  Attorney  General 
Order  No.  793-78,  the  proposed 
regulations  published  in  the  Federal 
Register  on  February  26, 1985  (50  FR 
7800)  are  adopted  without  change  as  set 
forth  below. 

Dated:  June  19, 1985. 
W.  Lawrence  Wallace, 

Acting  Assistant  Attorney  General  for 
Administration. 

PART  16— {AMENDED] 

1.  The  authority  citation  for  §  16.96 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552a. 
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2.  28  CFR  16.96  is  amended  by  adding 
paragraphs  (j)  and  (k): 

§  16.96    Eiemptlon  of  Federal  Bureau  of 
Investigation  System— Umlted  access. 
***** 

(j)  The  following  system  of  records  is 
exempt  from  5  U.S.C.  552a  (c)(3J,  (d). 
(e)(1).  {e)(4)  (G)  and  (H).  (f)  and  (g): 

(1)  National  Center  for  the  Analysis  of 
Violent  Crime  (NCAVC)  (JUSTICE/FBI- 
015).  These  exemptions  apply  only  to  the 
extent  that  information  in  this  system  is 
subject  to  exemption  pursuant  to  5 
U.S.C.  552a  (j){2)  and  (k)(2). 

(k)  Exemptions  from  the  particular 
subsections  are  justified  for  the 
following  reasons: 

(1)  From  subsection  {c)(3)  because 
providing  the  accounting  of  disclosures 
to  the  subject  could  prematurely  reveal 
investigative  interest  by  the  FBI  and 
other  law  enforcement  agencies,  thereby 
providing  the  individual  an  opportunity 
to  impede  an  active  investigation, 
destroy  or  alter  evidence,  and  possibly 
render  harm  to  violent  crime  victims 
and/or  witnesses. 

(2)  From  subsections  (d),  (e)(4)  (G)  and 
(H),  and  (f)  because  disclosure  to  the 
subject  could  interfere  with  enforcement 
proceedings  of  a  criminal  justice  agency, 
reveal  the  identity  of  a  confidential 
source,  result  in  an  unwarranted 
invasion  of  another's  privacy,  reveal  the 
details  of  a  sensitive  investigative 
technique,  or  endanger  the  life  and 
safety  of  law  enforcement  personnel, 
potential  violent  crime  victims,  and 
witnesses.  Disclosure  also  could  prevent 
the  future  apprehension  of  a  violent  or 
exceptionally  dangerous  criminal 
fugitive  should  he  or  she  modify  his  or 
her  method  of  operation  in  order  to 
evade  law  enforcement.  Also, 
specifically  from  subsection  (d)(2). 
which  permits  an  individual  to  request 
amendment  of  a  record,  because  the 
nature  of  the  information  in  the  system 
is  such  that  an  individual  criminal 
offender  would  frequently  demand 
amendment  of  derogatory  information, 
forcing  the  FBI  to  continuously 
retrograde  its  criminal  investigations  in 
an  attempt  to  resolve  questions  of 
accuracy,  etc. 

(3)  From  subsection  (g)  because  the 
system  is  exempt  from  the  access  and 
amendment  provisions  of  subsection  (d). 

(4)  From  subsection  (e)(1)  because  it  is 
not  always  possible  to  establish 
relevance  and  necessity  of  the 
information  at  the  time  it  is  obtained  or 
developed.  Information,  the  relevance 
and  necessity  of  which  may  not  be 
readily  apparent,  frequently  can  prove 


to  be  of  investigative  value  at  a  later 
date  and  time. 

[FR  Doc.  85-18232  Filed  8-1-65:  8:45  am) 

MLUNO  COOC  4410-0>-ll 


Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

28  CFR  Part  34 

Competition  and  Peer  Review  Policy 

agency:  Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Justice. 
ACTION:  Final  Competition  and  Peer 
Review  Regulation. 

summary:  TTie  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  (OJJDP)  is 
publishing  a  final  regulation  to 
implement  the  competition  and  peer 
review  requirements  of  section  225(d)  of 
the  Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974. 42  U.S.C.  5601,  et 
seq.,  as  amended  (Pub.  L  93-^15,  as 
amended  by  Pub.  L  94-503,  Pub.  L.  95- 
115,  Pub.  L  96-509,  and  Pub.  L.  98-473) 
(hereinafter  "Act").  The  regulation 
governs  the  award  of  categorical  grant 
funds  under  Part  B.  Subpart  II  (Special 
Emphasis  Prevention  and  Treatment 
Programs),  and  Part  C  (National 
Institute  for  Juvenile  Justice  and 
Delinquency  Prevention— NIJJDP)  of  the 
Act. 

EFFECnVE  date:  This  regulation  is 

effective  August  2. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  James  C.  Howell,  Office  of  the 
Deputy  Administrator,  OJJDP,  633 
Indiana  Avenue.  NW..  Room  748, 
Washington,  D.C.  20531;  telephone  202/ 
724-5911. 

SUPPLEMENTARY  INFORMATION: 
Background  Information 

This  regulation  pertains  to  a  new 
requirement  in  the  Act.  The  statute 
previously  contained  no  requirement  for 
use  of  competition  or  peer  review  in  the 
award  of  funds  to  programs  and  projects 
under  either  Part  B,  Subpart  II,  or  Part  C 
of  the  Act 

Exclusions 

The  rationale  for  excluding  specific 
types  of  funding  from  the  scope  of  the 
competition  and  peer  review  regulation 
warrants  further  explanation. 

(1)  Exclusion  of  projects  selected  for 
funding  prior  to  October  12. 1984.  The 
regulation  excludes  projects  for  which 
initial  applications  were  received  prior 
to  or  on  October  12, 1984,  and  which 
receive(d)  an  initial  award  after  such 
date  (§  34.2(b)).  The  primary  basis  for 
this  exclusion  is  that  Section  225(d)(2)  of 
the  Act  specifies  that  "new  programs 


selected  after  the  effective  date  of  the 
Act  shall  be  reviewed  before  selection 
and  thereafter  as  appropriate  through  a 
formal  peer  review  process  .  .  .". 
Further,  our  review  of  the  legislative 
history  of  the  1984  Amendments  to  the 
Act  indicates  that  Congress  intended 
that  the  provision  apply  only  to  "new" 
programs,  not  those  already  selected 
and  being  processed  for  funding.  The 
exclusion  applies  to  projects  under  the 
"Private  Sector  Corrections"  Program. 
(See  discussion  under  Comment  1.) 

(2)  Exclusion  of  procurement 
contracts.  The  regulation  does  not  cover 
procurement  contracts  (5  34.2(h)).  This  is 
because  OJJDP's  procurement  contracts 
are  already  subject  to  other  Federal 
laws  (the  Federal  Property  and 
Administrative  Ser\'ice8  Act)  and 
regulations  (the  Federal  Acquisition 
Regulation),  which  severely  limit  sole 
source  contract  awards,  and  because 
both  the  statute  and  its  legislative 
history  make  specific  reference  to 
"assistance"  awards  and  not  to  the 
procurement  of  goods  and  services  for 
the  benefit  and  use  of  the  government 

(3)  Exclusion  of  competitively 
awarded  Part  C  programs  and  projects 
from  peer  review.  These  are  excluded 
by  statute.  The  peer  review  requirement 
applies  only  to  assistance  awards  under 
Part  B,  Subpart  II,  of  the  Act  and 
noncompetitive  Part  C  awards.  (See 
discussion  under  Comment  6.) 

(4)  Exclusion  of  continuation  projects. 
Section  34.2(c)  provides  that  the  funding 
of  "continuation"  awards  is  excepted 
from  the  regulation.  This  exception 
applies  to  awards  for  the  continuation  of 
project  activities  which  were  initially 
funded  under  projects  selected  for 
award  prior  to  or  on  October  12, 1984. 
When  continuation  awards  are  made 
that  extend  the  projected  or  anticipated 
project  completion  date.  OJJDP  intends, 
by  use  of  this  limiting  language,  to  fund 
only  those  specific  follow-on  activities 
which  were  within  the  scope  of  and 
consistent  with  the  original  purposes 
and  objectives  of  the  project 

(5)  Exclusion  of  other  types  of 
projects.  Other  specific  types  of  projects 
are  excluded  from  the  regulation.  For 
example.  Federal  inter-agency  fund 
transfers  are  excluded  because  it  would 
serve  no  purpose  to  include  them. 

Reservation  of  Subpart  C,  Emer^ncy 
Expedited  Review 

Section  225(d)(3)  of  the  Act  provides 
that  "the  Administrator  •  *  *  shall 
provide  for  emergency  expedited 
consideration  of  program  proposals 
when  necessary  to  avoid  any  delay 
which  would  preclude  carrying  out  the 
program." 
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Although  it  is  not  possible  to  specify 
in  advance  if  or  when  emergency 
expedited  consideration  may  be 
necessary,  several  circumstances  have 
called  for  expedited  application 
pitjcessing  by  OJJDP  in  the  past.  These 
include  the  following  circumstances: 

[1]  A  local  tragedy,  disaster,  or  crisis, 
such  as  that  which  occurred  a  few  years 
ago  in  Atlanta  (because  of  the  child 
murders)  to  which  OJIDP  responded 
quickly  with  funds  for  preventioa 
programming:  and 

(2)  An  opportunity  to  support  an 
outstanding  program  which  is  about  to 
cease  operations  because  of  the 
unanticipated  loss  of  existing  fi"^inrial 
support 

Under  these  and  other  emer^^ency 
circimistancea.  OflDP  believes  that,  by 
administratively  expettiting  the 
procedures  set  forth  for  competition  and 
peer  reviewr  under  Subpart  A  aad 
Subpart  B  of  this  regulaboo.  no  delay 
will  occur  which  would  preclude 
carrying  out  the  progranL  Ckuisequendy, 
OIJDP  is  reserviog  rulemaking  under 
Subpart  C.  If  experience  in 
implementing  the  competition  and  peer 
review  process  subsequently  indicates 
the  need  for  special  emergency 
expedited  review  procedures,  a  rule 
would  be  proposed  for  public  comment 
as  Subpart  C  of  this  regulation. 

ConsolUtMn 

OJJDP  has  initiated  consultatioa  with 
fte  National  Science  Foundation  [NSF) 
and  the  National  Institute  of  Mental 
Health  (NIMH)  as  required  by  section 
225(d)(2)  of  the  Act  The  detailed  peer 
review  process  to  be  used  in  carrying 
out  the  broad  policy  specified  in  Subpart 
B  is  under  continuing  review  by  these 
agencies.  OJJDP  anticipates  that  the 
consultation  process  will  be  an  nngning 
one  which  will  permit  the  OJJDP  Peer 
Review  Manual  to  be  a  fluid  document 
that  can  be  continuously  reviewed  and 
modified  based  on  OJJDFs  experience 
in  implementing  the  peer  review 
process.  OJJDP  has  carefully  considered 
their  input,  as  weH  as  comments 
received  from  the  public,  in  the 
formulation  of  the  peer  review  portion  of 
the  regulation. 

DiscussioB  of  Commfints 

A  proposed  regulation  was  published 
in  the  Federsl  Registaf  on  April  2a  1965 
for  pubhc  conunent.  Seven  written 
comments  were  received:  One  from  two 
Members  of  Congress,  three  from 
national  organizations,  one  from  a 
University,  one  from  a  local  government 
unit,  and  one  from  an  individual.  All 
comments  have  been  considered  by 
OJJDP  in  the  issuance  of  this  regulation. 


The  folk}wing  is  a  summary  of  the 
substantive  comments  and  tbe  response 
by  OJJDP. 

1.  Comment  The  exceptions  to 
applicability  speciHed  in  S  34.2  (a)  and 
(b)  appear  to  establish  the  date  of  initial 
applicatioa.  rather  than  the  date  of 
selection  of  a  particular  program  or 
project,  as  determining  whether  the 
section  225(d)(l]  competition 
requirements  apply. 

Reapoaee:  Section  22S(d)  sf  the  Act 
specifies  that  the  date  of  selection  of 
new  programs  (or  individual  projects) 
governs  whether  competition  and  peer 
review  are  required.  Section  34.2(a) 
operates  to  except  projects  funded 
under  the  Private  Sector  Corrections 
program,  a  competitive  program 
announced  in  the  Fedacal  Registar  on 
January  6, 1984  (49  FR  952).  Although 
meeting  the  new  competition 
requirements,  and  using  peer  review  in 
the  pre-application  (concept  paper) 
stage,  fuial  selection  of  projects  for 
funding  was  based  on  internal  staff 
review  and  reconuneodation.  Awards  to 
up  to  three  applicants  under  this 
program  are  anticipated  in  the  near 
future.  No  other  competitive  programs 
fan  under  this  exceptien.  Sectioo  34,2(b) 
operates  to  except  a  project  awarded 
pursuant  to  OIJCiFs  Fiscal  Year  lOM 
program  plan  to  Ciaremont  College  to 
provide  State  legislative  training.  The 
project  application  was  received, 
reviewed,  and  approved  for  award 
packaging  prior  to  October  12, 1984.  It 
was  subsequently  awarded  on 
November  24. 1984.  No  other  individual 
projects  fan  under  this  exception. 

These  "exceptions"  are  not,  in  fact 
exceptions  to  the  plain  meaning  of  the 
statutory  language  of  section  225(d) 
because  the  Private  Sector  Corrections 
program  and  the  Ciaremont  College 
training  program  had  already  been 
selected  for  funding  by  the 
Administrator  prior  to  October  12. 1984. 
even  though  the  actual  awards  were  not 
made  until  after  that  date.  However, 
they  were  and  will  remain  within  the 
regulatory  "exceptions"  in  order  to 
ensure  that  OJJDP's  funding  of  these 
applicants  after  the  October  12, 1984 
date  is  not  viewed  as  a  circimavention  of 
the  new  statutory  requirements. 

2.  Comment:  OJJDP's  statement  of  the 
statutory  exception  to  competition,  as 
set  forth  in  S  34^(e}.  should  restate  the 
statutory  requirement  that  the 
Administrator  determine  diat  "other 
qualified  sources  are  not  capable  of 
carrying  out  the  proposed  program"  in 
order  to  make  a  Qnding  that  an 
applicant  for  training  funds  under 
section  225(d)(l)(B)(ii)  is  "uniquely 
qualified"  to  provide  such  services. 


Response:  If  an  applicant  is  "uniquely 
qualified"  there  can  be  no  other 
'^qualified  sources,"  especially  one 
which  is,  ^ough  qualified,  "not  capable" 
of  carrying  out  a  proposed  project. 
Consequently,  OJJDP  views  a  finding 
that  an  applicant  is  "uniquely  qualified" 
as  necessarSy  incorporating  these  other 
statutory  requirements. 

3.  Conaaent  Two  commentors  raised 
issues  with  respect  to  the  fund  transfer 
exceptioBS  specified  in  (  34.2  (f)  and  (g). 
With  reaped  to  fands  transferred  to 
OJJDP  by  other  Federal  agencies,  it  was 
suggested  that  OfJDP  should  se^ 
progranunatic  advioe  from  outside 
experts  when  appropriate  and  award 
such  funds  competitively.  With  respect 
to  funds  transferred  to  other  Federal 
agencies  by  OJJDP,  it  was  suggested  that 
OJJDP  be  actively  involved  in  program 
development  and  administradrai  in 
order  to  ensure  that  experts  are 
consulted  and  competition  is  required 
for  grants  and  other  assistance 
awarded. 

Response:  The  statutory  authority 
under  which  OJJDP  expends  funds 
transferred  to  it  by  another  Federal 
agency  is  that  of  the  transferring  agency. 
Consequently,  Section  225(d)  would  not 
be  applicable.  However,  in  the 
expenditure  or  award  of  such  funds, 
OJJDP  will  consider  the  use,  as 
appropriate,  of  competition  and  peer 
review  procedures.  The  ability  of  OJJDP 
to  transfer  Part  B,  Subpart  II.  and  Part  C 
funds  to  other  Federal  agencies  is 
limited.  The  Economy  Act  31  U.S.C 
1535,  authorizes  OJJDP  to  order  and  pay 
for  goods  and  services  provided  by 
another  Federal  agency.  OJJDP  has  used 
this  authority,  for  example,  as  the  basis 
to  transfer  funds  to  the  Federal  Law 
Enforcement  Training  Center  to  provide 
statutorily  authorized  training  services 
to  juvenile  justice  and  law  enforcement 
system  personnel.  In  addition,  section 
241(e)(2)  of  Part  C  of  the  Act  authorities 
NTJJDP  to  "(2)  arrange  with  and 
reimburse  the  heads  of  Federal  agencies 
for  the  use  of  personnel  or  facilities  or 
equipment  of  such  agencies;".  This 
authority  has  been  used,  for  example,  to" 
transfer  funds  to  the  Census  Bureau  for 
the  Children  in  Custody  Survey.  Finally. 
OJJDP  has  authority  to  enter  into  joint 
funding  arrangements  with  other 
Federal  agencies  under  section  205  of 
the  Act  These  limited  sources  of  fund 
transfer  authority  do  not  constitute 
"assistance"  awards  under  section 
225(d).  However,  OJJDP  intends,  if  it  is 
appropriate  to  do  so  in  a  particular  fund 
transfer  situation,  to  maximize  the  use 
of  both  competition  procedures  and 
outside  experts. 
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4.  Comment:  In  enumerating  the 
criteria  to  be  used  in  the  competitive 
selection  of  applications  (§  34.2),  the 
proposed  regulation  fails  to  list  the 
statutory  requirements  for  Part  B. 
Subpart  II.  applications  found  in  section 
225  (b)  and  (c)  of  the  Act. 

Response:  The  minimum 
administrative  and  program 
requirements  for  Special  Emphasis 
discretionary  program  applications  set 
forth  in  section  225(b)  and  the 
considerations  specified  in  section 
225(c)  to  be  taken  into  account  by  the 
Administrator  in  selecting  applications 
for  award  are  not  germane  to  the  broad 
competition  and  peer  review  policy  set 
forth  in  the  regulation.  Individual 
program  announcements,  OJJDP  policy, 
and  the  OJJDP  Peer  Review  Manual 
will,  however,  incorporate  these 
statutory  requirements.  OJJDP  will 
ensure  that  the  section  225(b) 
requirements  are  met  and  the 
Administrator  will  consider,  in  making 
Hnal  decisions  on  applications,  the  six 
selection  criteria  specified  in  section 
225(c). 

5.  Comment:  The  regulation  provision 
for  notification  of  disposition  to 
applicants  (5  34.4(f))  should  provide  for 
feedback  of  written  review  comments 
and  summaries  to  all  applicants. 

Response:  It  has  been  OJJDP's 
longstanding  practice  to  provide 
unsuccessful  applicants  with  either  a 
summary  of  reviewer  comments  which 
specifies  application  deficiencies  or 
copies  of  reviewer  rating  and  comment 
sheets  (with  reviewer  identification 
removed).  Where  summaries  are 
provided  initially,  copies  of  reviewer 
rating  and  comment  sheets  will  be 
provided  if  an  applicant  specifically 
requests  these  documents.  This  practice 
will  be  continued  for  all  applications 
subject  to  the  peer  review  procedure 
and  will  be  incorporated  in  the  OJJDP 
Peer  Review  Manual. 

6.  Comment'  The  exclusion  of 
competitive  Part  C  (NIJJDP)  programs, 
particularly  research,  development  and 
demonstration  programs,  from  peer 
review  is  not  warranted,  especially 
when  a  large  number  of  applications  is 
received  in  response  to  a  Federal 
Register  program  announcement. 

Response:  Section  225(d)(2)  of  the  Act 
does  not  require  peer  review  for 
competitively  funded  Part  C  programs. 
Although  section  241(h)  of  Part  C  of  the 
Act  states  that  "The  authority  of  the 
Institute  under  this  part  shall  be  subject 
to  the  terms  and  conditions  of  section 
225(d)".  the  OJP  Office  of  General 
Counsel  has  advised  OJJDP  that  this 
language  does  no  more  than  incorporate 
the  language  of  section  225(d)  into  Part 
C  to  the  extent  that  it  applies  by  its 
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terms.  Congress  could  easily  have 
applied  section  225(d)(2)  to  Part  C  in  the 
same  manner  as  it  did  the  competition 
requirements  in  section  225(d)(1). 

Nevertheless,  OJJDP  concurs  with  the 
thrust  of  the  comment  and  will  use  peer 
review  for  competitive  Part  C  programs 
when  the  Administrator  determines  that 
peer  review  conducted  under  the  terms 
of  Subpart  B  is  appropriate.  In  some 
circumstances,  however,  internal  staff 
review  using  OJJDP  and  other 
Department  of  Justice  officers  and 
employees  in  the  review  process  may  be 
the  preferred  review  method.  The 
method  anticipated  by  OJJDP  for  each 
competitive  program  will,  in  any  event, 
be  specified  in  each  Part  C  program 
announcement  (See  S  34.4(c).) 

7.  Comment-  Is  investigator-initiated 
research  (unsolicited  research 
proposals)  precluded  by  the  use  of  a 
peer  review  process? 

Response:  No.  Unsolicited  research 
proposals  can  be  considered  in  two 
ways:  (1)  They  can  be  funded  under  the 
Section  225(d)(l)(B)(i)  exception  if 
determined  through  peer  review 
conducted  under  Subpart  B  to  be  of  such 
outstanding  merit  that  an  award  without 
competition  is  justified:  or  (2)  they  can 
be  funded  if  the  proposal,  though  not 
determined  to  be  of  outstanding  merit 
under  (1)  above,  inspires  an  announced 
competitive  research  program  in  that 
particular  area  of  research  and  the 
applicant  successfully  competes  for  an 
award.  In  addition,  OJJDP  is  reviewing 
the  possibihty  of  instituting  an 
unsolicited  research  proposal  program. 
Under  such  a  program,  a  small  number 
of  areas  would  be  identified  as  in  need 
of  further  research  effort  While  these 
applications  would  be  "sohcited"  in  the 
broad  sense,  researchers  could  tailor  the 
exact  focus  of  their  proposed  research 
and  their  research  methodology  to  the 
needs  and  methodology  which  they, 
rather  than  OJJDP.  perceive  to  be  most 
relevant  and  appropriate. 

8.  Comment  The  peer  review 
procedures  alluded  to  in  S  34.102, 
including  standards  of  conduct,  conflict 
of  interest,  compensation,  and  other 
procedures  which  implement  OJJDP's 
peer  review  policy  through  the 
formulation  of  an  "OJJDP  Peer  Review 
ManuaP'  should  also  be  published  in  the 
Federal  Register. 

Response:  Section  225(d)(2)  does  not 
require  that  OJJDFs  peer  review  policy, 
much  less  the  specific  procedures 
adopted  to  implement  that  policy,  be 
published  in  the  Federal  Register  for 
review  and  comment.  However,  OJJDP 
views  peer  review,  where  mandated  or 
otherwise  appropriate,  as  an  integral 
part  of  the  overall  competitive  process. 
Consequently,  the  specific  principles 


under  which  peer  review  will  be 
conducted  (the  policy)  have  been 
incorporated  in  Subpart  B  of  this 
regulation.  OJJDP  believes  the 
establishment  of  this  policy  framework, 
and  the  flexible  process  and  procedure 
to  be  set  forth  in  the  OJJDP  Peer  Review 
Manual  (which  will  contain  the  "nuts 
and  bolts"  of  peer  review  and  how  it  is 
related  to  the  overall  OJJDP  competition 
policy],  will  fully  implement  the 
Congressional  directive  of  section 
225(d).  Further,  OJJDP  intends  the  /^r 
Review  Manual  to  be  a  fluid  dociunent 
which  will  be  added  to  and  modified  by 
experience  and  the  continuing  input  and 
advice  of  the  National  Science 
Foundation  (NSF)  and  the  National 
Institute  of  Mental  Health  (NIMH),  the 
agencies  chai^ged  in  section  225(d)(2)  of 
the  Act  with  advising  OJJDP  in  the 
implementation  of  the  peer  review 
process.  It  should  also  be  pointed  out 
that  to  OJJDP's  knowledge,  no  agency 
using  peer  review  publishes  its  detailed 
peer  review  process  and  procedure  in 
the  Federal  Re^stm.  Many  do  not  even 
publish  a  peer  review  policy  or  have 
vmtten  procedures.  OJJDFs  process  and 
procedure  will  be  set  forth  in  the  OJJDP 
Peer  Review  Manual  and  the  Manual 
will  be  available  to  interested  members 
of  the  public. 

9.  Comment  Applications 
recommended  by  the  peer  review 
process  should  be  binding  rather  than 
advisory. 

Response:  The  Administrator,  OJJDP. 
is  the  Federal  official  chained  with  the 
responsibility  to  administer  OJJDFs 
programs,  including  the  award  and 
denial  of  assistance  applications  (see 
section  201(b)  of  the  Act).  Further, 
sections  225(d)  specifies  that  assistance 
programs  and  projects  are  to  be 
"reviewed  before  selection"  through  a 
formal  peer  review  process,  indicating  a 
clear  Congressional  intent  that  the 
decisionmaking  authority  remain  in  tbe 
Administrator.  It  must  also  be  noted  that 
the  role  of  a  peer  reviewer  (evaluator  of 
technical  and  programmatic  merit)  is  a 
limited  one.  It  necessarily  excludes 
consideration  of  administrative  and 
procedural  requiremeots,  judgments  on 
compliance  with  minimum  program 
requirements  (such  as  civil  rights 
requirements),  statutory  funding  criteria, 
and  other  criteria  such  as  geographic 
balance,  fiscal  responsibihty 
determinations,  and  the  like,  which 
necessarily  influence  the 
decisionmaking  process.  Consequently, 
Congress  has  centered  the 
decisionmaking  authority  in  one 
individual  whom  it  has  made 
responsible  for  taking  ail  elements  of 
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the  decistonnuking  process  into 
sccount — Ifae  Adnhbstrator  of  Oi}OP. 

10.  Comaeat  Op)P  staff  shouid  not 
be  able  to  etiBunate  iroin  peer  review 
either  pre-applicatioos  (|  34.104{a})  or 
applications  (S  34.1M(bj)  which  lack 
"suHicient  merit"  or  "fail  to  meet 
minimum  requirements'*  to  qualify  for 
funding.  Titii  is  a  peer  review  function. 

Response:  OJJOP  has  modified  tiie 
regulation  in  response  to  this  comment 
to  clarify  the  function  of  staH  review  of 
pre-appGcations  and  applications 
undertaken  prior  to  peer  review.  Pre- 
appUcations  are  reviewed  by  staff  to 
identify  those  which  either  fail  to  meet 
or  address  minimum  program 
requirements,  as  specified  in  a  program 
announcement  or  which  clearly  lack 
sufRcient  merit  to  quahfy  for  funding 
consideration.  For  formal  applications, 
only  those  applicants  who  fail  to  meet 
minimum  program  requirements,  as 
specified  m  program  announcements, 
would  be  eiiminated. 

Program  reqmrements  include  such 
items  as  being  the  type  of  applicant 
organization  eligible  for  award, 
providiag  an  evaluation  component  or 
plan,  providiiig  a  budget  on  the  required 
form,  being  within  specified  funding 
limits,  etc.  Because  lew  program 
requireoKnts  are  generally  reqmred  to 
be  specifically  addressed  in  pre- 
applications.  the  regulation  allows  staff 
review  to  eliminate  those  pre- 
applications  from  full  application 
development  or  pre-application  peer 
review,  as  the  case  may  be,  which 
clearly  lack  sufficient  merit  to  possibly 
qualify  for  funding  consideration.  This 
saves  the  applicant  a  needless  waste  of 
time  and  expense  in  developing  a  full 
proposal,  saves  OJJDP  funds,  and  saves 
OJJDFs  peer  reviewers  a  needless 
waste  of  their  time  and  energy 
reviewing  proposals  which  would  not 
qualify  for  full  application  development. 
For  full  applications,  only  those 
proposals  which  fail  to  meet  appUcable 
program  reqiiirements  at  a  minimum 
satisfactory  level  would  be  eliminated 
from  peer  review.  This  should  eliminate 
most  proposals  that  are  also  without 
sufficient  merit  to  warrant  peer  review 
consideration.  Again,  this  level  of  staff 
review  will  eliminate  the  needless  waste 
of  peer  review  resources. 

11.  Comment-  Section  34.1(M(c) 
provides  that  peer  review  will  result  in  a 
"relative  aggregate  raidcing  of 
applications  .  .  .  based  upon  numerical 
values  assigned  by  individual  peer 
reviewers."  OJJDP  should  assign  point 
values  to  the  apphcation  review  criteria 
contained  in  program  annoimcements  so 
that  applicants  will  have  advance  notice 
of  the  relative  importance  of  each 

cri  tenon. 


Response:  Agree.  0)|DP  has  added  a 
new  subsection  (b)  to  |  34.3  (moved 
from  I  34.4(c))  with  an  additional 
sentence  at  the  end  of  subsection  (b) 
expressly  stating  that  "The  relative 
weight  (point  value)  for  each  selection 
criterion  will  be  specified  in  the  program 
annooncement." 

12.  Comment  Peer  review 
recoDunendations  should  be  binding 
with  respect  to  noncompetitive 
assistance  awasds  (f  94.104(0)  only 
when  in  the  negative.  In  addition, 
procedures  shoukl  be  established  to 
provide  a  competitive  process  when  a 
noncompetitive  proposal  presents  an 
idea  or  concept  worth  funding  bat  is  not 
of  the  requisite  "outstanding  merit"  to 
warrant  a  nonooBipetrtive  award. 

Response:  Agree.  Section  34.104(f)  has 
been  modified  to  clarify  ^  firet  point 
and  to  add  a  sentence  indicating  that  the 
Administrator  may  consider,  where  a 
noiKorapetitive  application  is 
detemined  diroogh  peer  review  not  to 
be  of  "outstanding  merit,"  the  issuance 
of  a  competitive  program  announcement 
to  implement  the  tdaa  or  concept 
initiaDy  proposed  by  the  applicant.  The 
applicant  would,  or  course,  be  free  to 
compete  for  the  award. 

13.  Comment  Although  peer  review 
recommendations  are  generally  advisory 
only,  the  Achninistrator  should  clearly 
articulate  the  basis  for  funding  decisions 
that  deviate  from  the  peer  reviewers' 
recommendations. 

Response:  Agree.  The  OHDP  Pe«' 
Review  Manual  will  provide  that  in  the 
event  the  Administrator's  final 
selections  differ  from  the  peer 
reviewers'  recommendations,  a  %vritten 
"statement  of  reasons"  will  be 
completed  by  the  Adminisb^tor  and 
made  a  pert  of  the  program  record. 

14.  Comment  Rules  should  be 
established  to  set  forth  procedures  for 
reconsideration  of  competitive  or 
noncompetitive  proposals  that  are 
initially  rejected. 

Response:  The  administrative  review 
procedure  applicable  to  Part  B,  Subpart 
II.  and  Part  C  assistance  award  denials 
is  based  on  Sections  802-804  of  Title  I  of 
the  Omnibus  Crime  Control  and  Safe 
Streets  Act  of  1968.  as  amended,  as 
implemented  in  28  CFR  Part  18.  This 
regulation  has  been  published  in  the 
Federal  Register  for  comment  (See  50  FR 
11905.  Mardi  26, 1985)  and  is  expected 
to  be  published  in  final  form  in  the  near 
future. 

15.  Comment  Several  commentors 
raised  general  questions  about  bow 
OI^3P  will  conduct  peer  review 
meetings  and  "ad  hoc"  mail  reviews. 

Response:  Section  34.105(b)  has  been 
modified  to  specify  that  the  OJJDP 
program  manager  will  instruct  peer 


reviewers  and  oversee  the  conduct  of 
peer  review  group  meetings.  For 
competitive  programs,  resoKing  in  a 
large  number  cff  applicattons,  meetings 
of  peer  reviewers  will  be  the  rule.  Mail 
reviews  will,  however,  be  the  standard 
procedure  for  review  of  noncompetitive 
proposals  to  determine  whether  they  are 
of  such  outstanding  merit  as  to  justify  an 
award  without  competition  and  when  a 
small  number  of  apphcations  is 
submitted  in  response  1o  a  competitive 
program  announcement.  When  mail 
reviews  are  used,  OJJDP  will  provide  a 
copy  of  the  C^JDP  Peer  Review  Manual 
and  appropriate  written  instructions  to 
each  peer  reviewer. 

16.  Comment  The  use  of  Department 
of  Justice  staff  as  peer  reviewers  is 
neither  programmatically  justified  nor 
consistent  with  section  Z25(d)(2)  which 
requires  that  the  formal  peer  review 
process  utilize  "experts  (other  than 
officers  and  employees  of  the 
Department  of  Justice)  in  fields  related 
to  the  subject  matter  of  the  proposed 
program." 

Response:  O^JDP  agrees  with  the 
proposition,  expressed  by  one 
commentor  and  by  both  NIMH  and  NSF 
officials,  that  the  best  peer  review 
process  is  one  which  achieves  an 
independent  review  of  the  technical  and 
programmatic  merit  of  each  proposal. 
Consequently,  the  final  regulation 
establishes  as  OJJDP  policy  that  peer 
review  groups  will  be  made  up  entirely 
of  experts  other  than  officers  and 
employees  of  the  Department  of  Justice 
(See  S  34.103  and  S  34.106). 

The  role  of  Department  of  Justice 
officers  and  employees  will,  however, 
continue  to  be  substantial  because  these 
individuals'  expertise  will  be  tapped 
through  the  internal  review  of  programs 
and  projects  to  determine  compliance 
with  basic  pro-am  and  statutory 
requirements,  to  review  the  results  of 
peer  review,  and  to  provide  overall 
evaluations  and  program 
recommendations  to  the  Administrator. 

Consequently,  {  34.107  has  been 
revised  to  reflect  this  separate  and 
distinct  role,  outside  the  peer  review 
process,  for  OJJDP  sikI  other  IXDJ 
program  staff.  Other  sections  of  the 
regulation  have  received  minor  technical 
changes  to  reflect  the  distinction 
between  peer  review  and  the  other  steps 
in  the  overall  review  and  funding 
process  that  complement  peer  review. 

17.  Comment  Peer  review  should 
utilize  regional  expertise  and  include 
experts  in  the  delivery  of  direct  services 
to  youth  and  their  families. 

Response:  OJJDFs  criteria  for 
selection  of  reviewers  (J  34.106)  will  be 
set  forth  in  the  OHDP  Peer  Review 
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Manual.  Both  geographic  balance  and 
specialized  expertise  in  areas  or  fields 
related  to  a  particular  program  (See 
S  34.109(b))  are  included  as  reviewer 
selection/qualificalion  criteria. 
However,  experience  in  the  delivery  of 
direct  services  to  youth  may  not  be 
relevant  to  all  competitive  programs 
selected  by  OJJDP  and  cannot, 
consequently,  be  made  a  minimum 
qualification  for  all  peer  reviewers. 

Executive  Order  12291 

This  announcement  does  not 
constitute  a  "major"  rule  as  deHned  by 
Executive  Order  12291  because  it  does 
not  result  in:  (a)  An  effect  on  the 
economy  of  $100  million  or  more,  (b)  a 
major  increase  in  any  costs  or  prices,  ot 
(c)  adverse  effects  on  competition, 
employment,  investment,  productivity, 
or  innovation  among  American 
enterprises. 

Regulatory  Flexibility  Act 

This  final  rule  does  not  have 
"significant"  economic  impact  on  a 
substantial  number  of  small  "entities". 
as  defined  by  the  Regulatory  Flexibility 
Act  (Pub.  L  96-354). 

Paperwork  Reduction  Act 

There  are  no  collection  of  information 
requirements  contained  in  this 
regulation  required  to  be  submitted  to 
the  Office  of  Management  and  Budget 
for  review  under  the  Paperwork 
Reduction  Act.  44  U.S.C.  3504(h). 

List  of  Subjects  in  28  CFR  Part  34 

Grant  programs,  juvenile  delinquency. 

Accordingly,  Title  28  Code  of  Federal 
Regulations  is  amended  by  adding  Part 
34  to  read  as  follows: 

PART  34~OJJDP  COMPETITION  AND 
PEER  REVIEW  PROCEDURES 

Subpart  A— CompctltkMi 

Sec 

34.1  Purpose  of  applicability. 

34.2  Exceptions  to  applicability. 

34.3  Selection  criteria. 

34.4  Additional  competitive  application 
requirements  and  procedures. 

Subpart  B — Paar  Review 

34.100  Purpose  and  applicability. 

34.101  ExcepUons  to  applicability. 

34.102  Peer  review  procedures. 

34.103  Definition. 

34.104  Use  of  peer  review. 

34.105  Peer  review  methods. 

34.106  Number  of  peer  reviewers. 

34.107  Use  of  Department  of  Justice  staff. 

34.108  Selection  of  reviewers. 

34.109  Qualifications  of  peer  reviewers. 

34.110  Management  of  peer  reviews. 

34.111  Compensation. 


Subpart  C— Emargancy  Expadttad 
Ravtaw-KRasarvadl 

Autliority:  juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974,  as  ainended,  (42 
U.S.C.  5601  el  seq.). 

Subpart  A— ^onpvtltlon 

934.1    Purpoaa  and  appHcabiUty. 

(a)  This  subpart  of  the  regulation 
implements  section  225(d)(1)  (A)  and  (B) 
of  the  juvenile  justice  and  Delinquency 
Prevention  Act  of  1974.  as  amended. 
This  provision  requires  that  projects 
funded  under  new  programs  selected  for 
categorical  assistance  awards  under  the 
Special  Emphasis  Discretionary  Grant 
Program  (section  224)  or  by  the  National 
Institute  for  juvenile  justice  and 
Delinquency  Prevention  under  Part  C 
after  October  12, 1984,  be  selected 
through  a  competitive  process 
established  by  rule  by  the 
Administrator.  OJJDP.  The  statute 
specifies  that  this  process  must  include 
announcement  of  fund  availability  for 
assistance  programs,  the  criteria 
applicable  to  the  selection  of  applicants 
for  assistance,  and  a  description  of  the 
procedures  applicable  to  the  submission 
and  review  of  assistance  applications. 

(b)  This  subpart  of  the  regulation 
applies  to  all  grant,  cooperative 
agreement,  and  other  assistance  awards 
selected  by  the  Administrator,  OJJDP,  or 
the  Administrator's  designee, 
hereinafter  referred  to  in  this  part  as  the 
Administrator,  after  October  12, 1984. 
under  Part  B,  Subpart  n,  section  224,  and 
under  Part  C  of  the  Juvenile  Justice  and 
Delinquency  Prevention  Act  of  1974  (42 
U.S.C.  5601),  except  as  provided  in  the 
Exceptions  to  Applicability  set  forth 
below. 

§34.2    Excaptions  to  appltcablNty. 

The  following  are  assistance  and 
procurement  contract  award  situations 
that  OJJDP  considers  to  be  outside  the 
scope  of  the  section  225(d)  competition 
requirement. 

(a)  Assistance  awards  to  projects 
under  competitive  programs  announced 
prior  to  October  12, 1984. 

(b)  Assistance  awards  to  projects  for 
which  initial  applications  were  received 
and  the  applicant  selected  for  award  by 
the  Administrator  prior  to  or  on  October 
12, 1984,  but  which  received  an  initial 
award  after  such  date. 

(c)  Assistance  awards  to  continue 
activities  initially  funded  under  projects 
selected  for  award  prior  to  or  on 
October  12, 1984. 

(d)  Assistance  awards  to  projects  if 
the  Administrator  has  made  a  written 
determination  that  the  proposed 
program  is  not  within  the  scope  of  any 
program  announcement  expected  to  be 


issued,  is  otherwise  eligible  for  an 
award  and  if  the  proposed  project  is  of 
such  outstanding  merit,  as  determined 
through  peer  review  under  Subpart  B. 
that  an  assistance  award  without 
competition  is  justified  (section 
225(d)(l)(B)(i)). 

(e)  Assistance  awards  for  training 
services  under  Pact  C,  section  244,  if  the 
Administrator  has  made  a  written 
determination  that  the  applicant  is 
uniquely  qualified  to  provide  such 
services  (section  225(d)(l)(B)(ii)). 

(f)  Assistance  awards  of  funds 
transferred  to  OJJDP  by  another  Federal 
agency  to  augment  authorized  juvenile 
justice  programs,  projects,  or  purposes. 

(g)  Funds  transferred  to  other  Federal 
agencies  by  OJJDP  for  program  purposes 
as  authorized  by  law. 

(h)  Procurement  contract  awards 
which  are  subject  to  applicable  Federal 
laws  and  regulations  governing  the 
procurement  of  goods  and  services  for 
the  benefit  and  use  of  the  government. 

(i)  Assistance  awards  from  the  5% 
"set  aside"  of  Special  Emphasis  funds 
under  section  224(e]. 

§34.3    Satactloncrftarta. 

(a)  All  programs  and  individual 
project  applications  subject  to 
competition  under  §  34.1  of  this  subpart 
will,  at  a  minimum,  be  subject  to  review 
based  on  the  extent  to  which  they  meet 
the  following  general  selection  criteria: 

(1)  The  problem  to  be  addressed  by 
the  project  is  clearly  stated; 

(2)  The  objectives  of  the  proposed 
project  are  clearly  defined; 

(3)  The  project  design  is  sound  and 
contains  program  elements  directly 
linked  to  the  achievement  of  project 
objectives: 

(4)  The  project  management  structure 
is  adequate  to  the  successful  conduct  of 
the  project 

(5)  Organizational  capability  is 
demonstrated  at  a  level  sufBcient  to 
successfully  support  the  project  and 

(6)  Budgeted  costs  are  reasonable  in 
comparison  to  the  activities  proposed  to 
be  undertaken. 

(b)  The  general  selection  criteria  set 
forth  under  §  34.3(a),  above,  may  be 
supplemented  for  each  announced 
competitive  program  by  program 
specific  selection  criteria  for  the 
particular  Part  B.  Supart  H,  or  Part  C 
program.  Such  announcements  may  also 
modify  the  general  selection  criteria  to 
provide  greater  specificity  or  otherwise 
improve  their  applicability  to  a  given 
program.  The  relative  weight  (point 
value)  for  each  selection  criteria  will  be 
specified  in  the  program  aiuiouncement. 
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§34.4    Addittonal  coinpetWv«  application 
requifwnents  and  proc«dur*s. 

(a  J  Applications  for  grants.  Any 
applicant  eligible  for  assistance  may 
submit  on  or  before  such  submission 
deadline  date  or  dates  as  the 
Administrator  may  establish  in  program 
announcements,  an  application 
containing  such  pertinent  information 
and  in  accordance  with  the  forms  and 
instructions  as  prescribed  therein  and 
any  additional  forms  and  instructions  as 
may  be  specified  by  the  Administrator. 
Such  application  shall  be  executed  by 
the  applicant  or  an  official  or 
representative  of  the  applicant  duly 
authorized  to  make  such  application  and 
to  assume  on  behalf  of  the  applicant  the 
obligations  imposed  by  law.  applicable 
regulations,  and  any  additional  terms 
and  conditions  of  the  assistance  award. 
The  Administrator  may  require  any 
applicant  eligible  for  assistance  under 
this  Subpart  to  submit  a  preliminary 
proposal  for  review  and  approval  prior 
to  the  acceptance  of  an  application. 

(b)  Cooperative  arrangements.  (1) 
Eligible  parties  may  enter  into 
cooperative  arrangements  with  other 
eligible  parties,  including  those  in 
another  State,  to  apply  for  assistance. 

(2)  A  joint  application  made  by  two  or 
more  applicants  for  assistance  under 
this  Subpart  may  have  separate  budgets 
corresponding  to  the  programs,  services 
and  activities  performed  by  each  of  the 
joint  applicants  or  may  have  a  combined 
budget.  If  joint  applications  present 
separate  budgets,  the  Administrator 
may  make  separate  awards,  or  may 
award  a  single  assistance  award 
authorizing  separate  amounts  for  each 
of  the  joint  applicants. 

(c)  Evaluation  of  applications 
submitted  under  Part  C  of  the  Act.  All 
applications  filed  in  accordance  with 

§  34.1  of  this  Subpart  for  assistance  with 
Part  C  funds  shall  be  evaluated  by  the 
Administrator  through  officers, 
employees,  and/or  such  experts  or 
consultants  engaged  for  this  purpose  as 
the  Administrator  determines  are 
specially  qualified  in  the  particular  Part 
C  program  area  covered  by  the 
announced  program.  The  program 
announcement  shall  clearly  state  the 
application  review  procedures  (peer 
review  or  other)  to  be  used  for  each 
competitive  Part  C  program 
announcement. 

(d)  Applicant's  performance  on  prior 
award.  Where  the  applicant  has 
previously  received  an  award  from 
OJJDP  or  another  Federal  agency,  the 
applicant's  compliance  or 
noncompliance  with  requirements 
applicable  to  such  prior  award  as 
reflected  in  past  written  evaluation 
reports  and  memoranda  on  performance. 


and  the  completeness  of  required 
submissions,  may  be  considered  by  the 
Administrator.  However,  in  any  case 
where  the  Administrator  proposes  to 
deny  assistance  based  upon  the 
applicant's  noncompliance  with 
requirements  applicable  to  a  prior 
award,  the  Administrator  shall  do  so 
only  after  affording  the  applicant 
reasonable  notice  and  an  opportunity  to 
rebut  the  proposed  basis  for  denial  of 
assistance. 

(e)  Disposition  of  Applications.  On  the 
basis  of  competition  and  applicable 
review  procedures  completed  pursuant 
to  this  part,  the  Administrator  wilJ 
either 

(1)  Approve  the  Application  for 
funding,  in  whole  or  in  part,  for  such 
amount  of  funds,  and  subject  to  such 
conditions  as  the  Administrator  deems 
necessary  or  desirable  for  the 
completion  of  the  approved  project: 

(2)  Determine  that  the  application  is  of 
acceptable  quality  for  funding,  in  that  it 
meets  minimum  criteria,  but  that  the 
application  must  be  disapproved  for 
funding  because  it  did  not  rank 
sufficiently  high  in  relation  to  other 
applications  approved  for  funding  to 
qualify  for  an  award  based  on  the  level 
of  funding  allocated  to  the  program:  or 

(3)  Reject  the  application  for  failure  to 
meet  the  applicable  selection  criteria  at 
a  sufficiently  high  level  to  justify  an 
award  of  funds  or  for  any  other  reason 
which  the  Administrator  determines 
adversely  impacts  upon  the  applicant's 
capability  to  successfully  carry  out  the 
project. 

(f)  Notification  of  disposition.  The 
Administrator  will  notify  the  applicant 
in  writing  of  the  disposition  of  the 
application.  A  signed  Grant/ 
Cooperative  Agreement  form  will  be 
issued  to  notify  the  applicant  of  an 
approved  project  application. 

(g)  Effective  date  of  approved  grant. 
Federal  Hnancial  assistance  is  normally 
available  only  with  respect  to 
obligations  incurred  subsequent  to  the 
effective  date  of  an  approved  assistance 
project.  The  effective  date  of  the  project 
will  be  set  forth  in  the  Grant/ 
Cooperative  Agreement  form.  Recipients 
may  be  reimbursed  for  costs  resulting 
from  obligations  incurred  before  the 
effective  date  of  the  assistance  award  if 
such  costs  are  authorized  by  the 
Administrator  in  the  notification  of  grant 
award  or  subsequently  in  writing,  and 
otherwise  would  be  allowable  as  costs 
of  the  assistance  award  under 
applicable  guidelines,  regulations,  and 
grant  terms  and  conditions. 


Subpart  B    Peer  Review 

S  34.100    Purpose  and  appHcabUtty. 

(a)  This  subpart  of  the  regulation 
implements  section  225(d)(2)  of  the 
Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974.  as  amended. 
This  provision  requires  that  projects 
funded  under  new  programs  selected  for 
categorical  assistance  awards  under  the 
Special  Emphasis  discretionary  grant 
program  (section  224).  after  October  12, 
1984,  shall  be  reviewed  before  selection 
and  thereafter  as  appropriate  through  a 
formal  peer  review  process.  Such 
process  must  utihze  experts  (other  than 
officials  and  employees  of  the 
Department  of  Justice)  in  fields  related 
to  the  subject  matter  of  the  proposed 
program. 

(b)  This  subpart  of  the  regulation 
applies  to  all  grant,  cooperative 
agreement,  and  other  assistance  awards 
selected  by  the  Administrator,  OJJDP, 
after  October  12. 1984.  under  Part  B, 
Subpart  II,  section  224,  and  awards 
under  Part  C  that  are  being  considered 
for  noncompetitive  award  (and  hence 
subject  to  section  225(d)(l)(b)(i)  of  the 
Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974  (42  U.S.C.  5601)). 
except  as  provided  in  the  Exceptions  to 
Applicability  set  forth  below. 

§  34.101    Exceptiona  to  applicability. 

The  assistance  and  procurement 
contract  situations  specified  in  §  34.2 
(a),  (b),  (c).  (e).  (f).  (g).  (h).  and  (i)  of 
Subpart  A  and  all  Part  C  awards 
competitively  funded  pursuant  to 
section  225(d)(1)(A)  are  considered  by 
OJJDP  to  be  outside  the  scope  of  the 
section  225(d)  peer  review  requirement 
as  set  forth  in  this  subpart. 

§  34.102    Pear  review  procedures. 

The  OJJDP  peer  review  process  will 
be  contained  in  an  OJJDP  Peer  Review 
Manual,  which  is  currently  under 
development  in  consultation  with  the 
Directors  and  other  appropriate  officials 
of  the  National  Science  Foundation  and 
the  National  Institute  of  Mental  Health. 
In  addition  to  specifying  substantive  and 
procedural  matters  related  to  the  peer 
review  process,  the  Manual  will  address 
such  issues  as  standards  of  conduct, 
conflict  of  interest,  compensation  of 
peer  reviewers,  etc.  The  peer  review 
process  for  all  assistance  awards 
subject  to  this  Subpart  will  be 
conducted  in  a  manner  consistent  with 
this  Subpart  as  implemented  in  the  Peer 
Review  Manual. 

§34.103    Definltton. 

"Peer  review"  means  the  technical 
evaluation  by  a  group  of  experts  (other 
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than  officers  and  employees  of  the 
Department  of  Justice)  qualified  by 
training  and  experience  to  give  expert 
advice,  based  on  selection  criteria 
established  under  Subpart  A  of  this  part 
or  in  a  program  announcement,  on  the 
technical  and  programmatic  merit  of 
assistance. 

§34.104    Um  of  pMT  revtow. 

(a)  Each  program  announcement  *vill 
indicate  the  program  specific  peer 
review  procedures  and  selection  criteria 
to  be  followed  in  peer  review  for  that 
program.  In  the  case  of  programs  for 
which  a  large  number  of  applications  is 
expected,  pre-applications  (concept 
papers)  may  be  required  at  the 
Administrator's  optioiL  Pre-applications 
will  be  reviewed  by  qualified  OJJDP 
staff  to  eliminate  those  pre-applications 
which  fail  to  meet  minimum  program 
requirements,  as  specified  in  a  program 
announcement,  or  clearly  lack  sufficient 
merit  to  qualify  as  potential  candidates 
for  funding  consideration.  If  appropriate, 
the  Administrator  may  subject  both  pre- 
applications  and  formal  applications  to 
the  peer  review  process. 

(b)  Where  formal  applications  are 
required  in  response  to  a  program 
announcement,  an  initial  review  will  be 
conducted  by  qualified  OJJDP  staff,  in 
order  to  eliminate  from  peer  review 
consideration  applications  which  do  not 
meet  minimum  program  requirements. 
Such  requirements  will  be  specified  in 
the  program  announcement.  Applicants 
determined  to  be  qualified  and  eligible 
for  further  consideration  will  then  be 
considered  under  the  peer  review 
process. 

(c)  The  results  of  peer  review  under  a 
competitive  program  will  be  a  relative 
aggregate  ranking  of  applications  in  the 
form  of  "Summary  Ratings."  These  will 
ordinarily  be  based  on  numerical  values 
assigned  by  individual  peer  reviewers, 
and  as  set  forth  in  the  OJJDP /'eer 
Review  Manual. 

(d)  Peer  review  recommendations,  in 
conjunction  with  the  results  of  internal 
review  and  any  necessary 
supplementary  review,  will  assist  the 
Administrator's  consideration  of 
competing  applications  and  selection  of 
applications  for  funding. 

(e)  Comments  on  applications  may 
also  be  requested  from  appropriate 
specialists  and  consultants  outside  of 
Government. 

(f)  Peer  review  recommendations  are 
advisory  only  and  are  binding  on  the 
Administrator  only  as  provided  by 
section  225(d)(l)(B)(i)  for 
noncompetitive  assistance  awards  to 
programs  determined  through  peer 
review  not  to  be  of  such  outstanding 


merit  that  an  award  without  competition 
is  justified.  In  such  case,  the 
determination  of  whether  to  issue  a 
competitive  program  announcement  will 
be  a  matter  subject  to  the  exercise  of  the 
Administrator's  discretion. 

§  34.105    Peer  rtview  mcttiods. 

(a)  Peer  review  will  normally  consist 
of  written  comments  provided  in 
response  to  the  general  selection  criteria 
established  under  Subpart  A  of  this  part 
and  any  program  specific  selection 
criteria  identified  in  the  program 
announcement,  together  with  the 
assignment  of  numerical  values.  Peer 
review  may  be  conducted  at  meetings  of 
peer  reviewers  held  under  OJJDP 
oversight,  through  mail  reviews,  or  a 
combination  of  both.  Where 
appropriate,  site  visits  may  also  be 
employed.  The  primary  method  of  peer 
review  anticipated  for  each  announced 
competitive  program,  including  all 
evaluation  criteria  to  be  used  by  peer 
reviewers,  will  be  specified  in  each 
program  aiuiouncement 

(b)  For  peer  review  conducted  through 
meetings,  peer  review  panelists  will  be 
gathered  together  for  instruction  by  the 
OJJDP  program  manager,  including 
review  of  the  OJJDP  Peer  Review 
Manual,  who  will  then  oversee  the 
conduct  of  individual  and  group  review 
sessions,  as  appropriate.  Where  time  or 
other  factors  such  as  cost  preclude  the 
convening  of  a  peer  review  panel,  mail 
reviews  will  be  used.  For  competitive 
programs,  mail  reviews  will  be  used 
only  where  the  Administrator  makes  a 
written  determination  of  necessity.  Mail 
reviews  will  be  the  standard  procedure 
used  for  review  of  noncompetitive 
assistance  applications  being 
considered  for  Part  B.  Subpart  n,  or  Part 
C  fund  support.  In  such  case,  the 
application  would  have  to  be 
determined,  through  the  peer  review 
process,  to  qualify  as  "Outstanding". 

§  34.106    Number  of  p««r  reviewers. 

The  number  of  peer  reviewers  will 
vary  by  program  (as  affected  by  the 
volume  of  applications  anticipated  or 
received).  OJJDP  will  select  a  minimum 
of  three  peer  reviewers  (qualified 
individuals  who  are  not  officers  or 
employees  of  the  Department  of  Justice) 
for  each  program  or  project  review  in 
order  to  ensure  a  diversity  of 
backgrounds  and  perspectives.  In  no 
case  will  fewer  than  three  reviews  be 
made  of  each  individual  application. 

§  34.107    Use  of  Department  of  Justice 
staff. 

OJJDP  will  use  quahfied  OJJDP  and 
other  DOJ  staff  as  internal  reviewers. 


Internal  reviewers  determine  applicant 
compliance  with  basic  program  and 
statutory  requirements,  review  the 
results  of  peer  review,  and  provide 
overall  program  evaluation  and 
recommendations  to  the  Administrator. 

934.108    SeiectkMi  of  reviewers. 

The  Administrator,  OJJDP,  will  make 
the  final  selection  of  both  peer 
reviewers  and  internal  reviewers.  Tlie 
selection  process  for  peer  reviewers  will 
be  detailed  in  the  OJJDP  Peer  Review 
Manual. 


§34.109    Qualifications  Of  I 

The  general  reviewer  qualification 
criteria  to  be  used  by  the  Adminstrator 
in  the  selection  of  peer  reviewers  are: 

(a)  Generalized  knowledge  of  juvenile 
justice  or  related  fields. 

(b)  Specialized  knowledge  in  areas  or 
fields  addressed  by  the  applications  to 
be  reviewed  under  a  particular  program. 

Additional  details  will  be  provided  in 
the  OJJDP  Peer  Review  Manual. 


§34.110    Management  of  I 

A  technical  support  contractor  may 
assist  the  OJJDP  program  manager  in 
managing  the  peer  review  process. 


§34.111 

All  peer  reviewers  will  be  eligible  to 
be  paid  an  appropriate  consulting  fee. 
Detailed  information  will  be  provided  in 
the  OJJDP  Peer  Review  Manual 

Subpsrt  C    Cntur^tncy  ExpwMMl 
Reviewr— (Rmerved] 

Alfred  S.  Regnery. 

Administrator,  Office  {^Juvenile  Justice  amd 

Delinquency  Prevention. 

[FR  [)oc.  8&-18384  Filed  8-1-85;  8:4$  m] 

etUMQ  COOC  «4W-1S-« 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 
ICGD7-85-37] 

Temporary  DrawtNldge  Operation 
Regulations;  Atlantic  Intracoastai 
Waterway,  SC 

AQENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  rule. 

SUINMARY:  The  Coast  Guard  is 
temporarily  changing  the  regulations 
governing  the  Ben  Sawyer  Bridge  across 
Sullivan's  Island  Narrows  by  permitting 
the  number  of  openings  to  be  further 
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limited  during  certain  periods.  This 
change  is  being  made  to  evaluate  a 
proposed  permanent  change  to  these 
regulations  requested  by  the  State  of 
South  Carolina  and  several  elected 
ofTicials. 

DATES:  These  temporary  regulations 
become  effective  on  July  27. 1985  and 
terminate  on  September  22, 1985. 
Comments  must  be  received  on  or 
before  September  30. 1985. 
AooncssES:  Comments  should  be 
mailed  to  Commander  (oan).  Seventh 
Coast  Guard  District.  51  S.W.  1st 
Avenue.  Miami.  Florida  33130.  The 
comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  at 
51  S.W.  Ist  Avenue.  Room  816.  Miami. 
Florida.  Normal  office  hours  are  from 
7:30  a.m.  to  4  p.m..  Monday  through 
Friday,  except  holidays.  Comments  may 
also  be  hand-delivered  to  this  address. 
FOR  FUfrmai  mFomiATioN  contact: 
Mr.  Walt  Paskowsky,  (305)  350-4103. 
SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  was  not 
published  for  this  rule  and  it  is  being 
made  effective  in  less  than  30  days  after 
Federal  Register  publication.  Following 
normal  rulemaking  procedures  would  be 
impracticable.  Prompt  implementation 
of  these  temporary  regulations  is 
necessary  to  evaluate  their  effect  during 
the  summer  months  and  to  provide  relief 
to  a  locally  declared  traffic  emergency. 

Persons  affected  by  or  concerned  with 
these  temporary  regulations  are  invited 
to  comment  on  their  feasibility  and 
impact  on  both  marine  and  vehicular 
traffic,  including  observed  effects 
(beneficial  and  deterimenfal),  and  any 
suggestions  for  changes.  Persons 
submitting  comments  should  include 
their  names  and  addresses,  identify  the 
bridge,  and  give  reasons  for  support  of 
or  opposition  to  these  temporary 
regulations.  Persons  desiring 
acknowledgment  that  their  comments 
have  been  received  should  enclose  a 
stamped,  self-addressed  postcard  or 
envelope. 

If  a  determination  is  made  to 
permanently  change  the  regulations,  a 
notice  of  proposed  rulemaking  will  be 
published  to  afford  the  public  further 
opportimity  to  comment  at  that  time. 

Drafting  Information 

The  drafters  of  this  notice  are  Captain 
Al  Cattalini.  project  officer,  and 
Lieutenant  Conmiander  Ken  Gray, 
project  attorney. 

Discussion  of  Temporary  Regulations 

The  South  Carolina  Department  of 
Highways  and  Public  Transportation 
has  determined  that  weekend  vehicular 


traffic  across  the  Ben  Sawyer  Bridge  has 
resulted  in  an  emergency  situation 
requiring  a  revision  to  the  drawbridge 
operation  regulations.  The  bridge  now 
opens  on  signal  Saturdays.  Sundays, 
and  federal  holidays  except  between  2 
p.m.  and  6  p.m.  when  the  draw  need 
open  only  on  the  hour  and  half-hour. 
The  State  has  requested  that  weekend 
openings  be  limited  to  once  an  hour 
between  9  a.m.  and  7  p.m.  At  the  request 
of  U.S.  Senator  Ernest  F.  Hollings.  U.S. 
Congressman  Thomas  F.  Hartnett.  State 
Senator  Arthur  Ravenel.  Jr..  and  the 
mayors  of  Isle  of  Palms.  Mount  Pleasant, 
and  Sullivan's  Island,  South  Carolina, 
the  Coast  Guard  is  temporarily  changing 
the  regulation  as  the  State  requested. 

List  of  Subjecto  in  33  CFR  Part  117 

Bridges. 
Temporary  Rftgulations 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

In  consideration  of  the  foregoing.  Part 
117  of  Title  33.  Code  of  Federal 
Regulations,  is  temporarily  amended  as 
follows: 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46  and  33 
CFR  1.05-l(g). 

2.  Section  117.911(aj  is  revised  to  read 
as  follows  for  the  period  ]uly  27. 1985 
through  September  22. 1985.  Because 
this  is  a  temporary  rule,  this  revision 
will  not  appear  in  the  Code  of  Federal 
Regulations. 

9  1 17.91 1    Atlantic  lntracoa«tal  Waterway, 
UttI*  River  to  Savannati  River. 

(a)  The  draw  of  the  Ben  Sawyer  (S703) 
Bridge  across  Sullivan's  Island  Narrows, 
mile  462.2  (AIWW)  between  Sullivan's 
Island  and  Mount  Pleasant,  shall  open 
on  signal,  except  that  the  draw  need  not 
be  opened  from  7  a.m.  to  9  a.m.  and  from 
4  p.m.  to  6  p.m..  Monday  through  Friday. 
On  Saturdays.  Sundays,  and  federal 
holidays  from  9  a.m.  to  7  p.m..  the  draw 
need  be  opened  only  on  the  hour.  Public 
vessels  of  the  United  States,  tugs  with 
tows,  and  vessels  in  distress  shall  be 
passed  at  any  time. 

Dated:  |uly  24. 1985. 
G.S.Duca, 

Captain.  U.S.  Coast  Guard.  Acting 
Commander.  Seventh  Coast  Guard  District 
[PR  Doc.  a5-lS248  Filed  8-l-«S:  8:45  am] 
MIXING  CODE  4«t»-l4-M 


LIBRARY  OF  CONGRESS 

Copyright  Office 

37  CFR  Parts  201  and  202 

(Docket  RM  84-3] 

Office  Organization  and  Procedures  in 
Providing  Information 

Correction 

In  FR  Doc.  85-17538  beginning  on  page 
30169  in  the  issue  of  Wednesday.  July 
24. 1985,  the  agency  headings  should 
have  read  as  they  do  in  the  heading  of 
this  document. 

BtLUNO  CODE  1S06-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[A-10-FRL-2873-4] 

Approval  and  Promulgation  of  State 
Implementation  Plan;  Oregon 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  By  this  Notice.  EPA 
announces  its  approval  of  two  revisions 
to  the  Oregon  State  Implementation  Plan 
(SIP).  Revisions  include:  (1)  Rules  and 
statutes  restricting  the  sale  of 
woodstoves  to  only  clean  burning 
models,  and  (2)  administrative  changes 
to  the  current  field  burning  rules.  These 
revisions  were  submitted  to  the  State  of 
Oregon  Department  of  Environmental 
Quality  (ODEQ)  after  adequate 
opportunity  for  public  input.  These 
changes  will  reduce  emissions  from 
woodstoves  and  make  the  federally 
enforceable  field  burning  rules  in 
Oregon  consistent  with  those  recognized 
by  the  State. 

EFFECTIVE  DATE:  October  1,  1985. 
ADDRESSES:  Copies  of  the  materials 
submitted  to  EPA  may  be  examined 
during  normal  business  hours  at: 
Air  Programs  Branch  (lOA-84-10). 

Environmental  Protection  Agency, 

1200  Sixth  Avenue.  Seattle. 

Washington  98101 
State  of  Oregon.  Department  of 

Environmental  Quality.  522  SW.  Fifth. 

Yeon  Building.  Portland.  Oregon  97204 
The  Office  of  the  Federal  Register.  1100 

L  Street.  NW..  Room  8401. 

Washington,  D.C. 
Public  Information  Reference  Unit. 

Environmental  Protection  Agency,  401 

M  Street.  SW..  Washington.  D.C. 

20460 
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FOR  FURTNCfl  INFORMATION  CONTACT 

E.  Ann  Williamson,  Air  Programs 
Branch.  M/S  532.  Environmental 
Protection  Agency.  1200  Sixth  Avenue, 
Seattle.  Washington  98101,  Telephone 
No.  (206)  442-«633.  (FTS)  399-8633. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Residential  wood  heating  has  been 
the  fastest  growing  source  of  particulate 
matter  air  pollution  in  Oregon.  Several 
airshed  studies  have  identified  wood 
heating  as  a  significant  source  of 
uncontrolled  pollutants  and  a  major 
cause  of  air  quality  standard  violations 
in  Portland  and  Medford.  Recent 
surveys  have  shown  that  over  50  percent 
of  Oregon  residences  use  wood  for  some 
space  heating.  This  pattern  is  expected 
to  continue  as  more  individuals  try  to 
offset  accelerating  costs  of  conventional 
heating. 

In  response  to  this  situation,  the 
ODEQ  sought  solutions  to  the  growing 
woodstove  problem.  After  consultation 
with  governmental  agencies,  air  quality 
committees,  business  groups,  and  the 
wood  heating  industry,  a  mandatory 
statewide  certification  program  was 
determined  to  be  the  most  effective, 
supportable  approach.  A  woodstove 
certification  bill  was  introduced  to  the 
Oregon  Legislature  early  in  1983  and 
ultimately  signed  into  law  in  July  1983. 
The  law  requires  adoption  of  emission 
standards  and  testing  procedures,  a 
period  of  voluntary  testing  and  labeling, 
and  limiting  advertising  and  sale  of 
woodstoves  and  fireplace  inserts  to  only 
certified  models  after  July  1. 1986. 

The  Environmental  Quality 
Commission  (EQC)  adopted  rules,  in 
accordance  with  the  woodstove 
certification  law.  on  June  8, 1984.  ODEQ 
submitted  them  to  EPA  on  July  26, 1984. 

Amendments  to  Oregon's  field 
burning  rules  were  adopted  by  the  EQC 
on  June  29. 1984.  and  submitted  to  EPA 
on  August  7, 1984. 

II.  Plan  Revisions 

A.  Woodstove  Certification  (OAR  340- 
21-100  Through  340-21-190) 

Woodstove  certification  rules  restrict 
the  sale  of  residential  wood  heating 
appliances  to  only  clean  burning 
models.  Woodstoves  sold  in  the  State  of 
Oregon  on  or  after  July  1. 1986.  must  be 
tested  and  certified  by  ODEQ  that  they 
meet  recently  adopted  performance 
specifications.  Particulate  emissions 
from  such  stoves  may  not  exceed  15 
grams  per  hour  for  non-catalytic  units 
and  6  grams  per  hour  for  catalyst 
equipped  models.  On  July  1. 1988,  the 
emission  limits  are  tightened  further  to  9 
grams  p^  hour  for  a  non-catalytic 


woodstove  and  4  grams  per  hour  for  a 
catalyst  equipped  stove.  Included  in  this 
revision  are  the  Oregon  Revised 
Statutes  468.630  to  468.655  which 
provide  for  the  woodstove  certification 
program. 

Reductions  in  particulate  emissions 
fi-om  woodstoves  are  required  for 
attainment  of  total  suspended 
particulate  (TSP)  standards  in  Medford 
and  Portland.  The  Medford  TSP 
attainment  plan,  approved  on  August  15, 
1984  (49  FR  32754],  calls  for  a  number  of 
woodstove  control  measures  for 
attainment  of  primary  standards  and 
relies  specifically  on  the  woodstove 
certification  program  for  some  of  the 
emission  reductions  necessary  to  attain 
secondary  standards.  The  plan  for 
attaining  TSP  secondary  standards  in 
Portland  (47  FR  15587)  also  identifies 
emission  reductions  from  residential 
home  heating  appliances. 

In  addition,  emission  reductions 
associated  with  the  woodstove 
certification  rules  will  provide 
environmental  benefits  beyond  reducing 
ambient  TSP  levels.  Due  to  the  nature  of 
woodstove  smoke,  emission  reductions 
from  more  complete  combustion  will 
also  reduce  emissions  of  carbon 
monoxide  and  polycyclic  organic  matter 
(POM),  which  may  include  carcinogenic 
compounds.  Further,  virtually  all  the 
particulate  emissions  from  woodstoves 
are  in  the  fine  particle  range.  Thus,  the 
subject  controls  will  also  be  an  integral 
part  of  any  future  Oregon  strategies  to 
attain  the  revised  particulate  matter 
standards  (PM-10  standards)  that  EPA 
proposed  on  March  20. 1984  (49  FR 
10408). 

B.  Field  Burning  (OAR  340-26-001) 

Changes  to  field  burning  rules  involve 
deleting  OAR  340-26-030  which 
provided  for  tax  credits  for  approved 
alternative  methods  and  approved 
alternative  facilities.  This  in  turn 
requires  corresponding  revision  of  the 
"introduction"  (OAR  340-26-001)  to  the 
field  burning  rules.  These  tax  credit 
provisions  have  been  relocated  in  a  new 
rule.  OAR  34-16  "Pollution  Control  Tax 
Credits,"  which  has  not  been  submitted 
for  inclusion  in  the  SIP.  However, 
deletion  of  the  tax  credit  provisions 
fit)m  the  SIP  is  justified  since  the 
approved  control  strategies  demonstrate 
attainment  and  maintenance  of  ambient 
standards  and  PSD  increments  without 
the  use  of  alternative  methods  or 
facilities. 

in.  Response  to  Comments 

In  the  January  29, 1985  proposal  a  30- 
day  public  comment  period  was 
provided,  however,  no  comments  were 
received. 


IV.  Summary  of  Rulemaking  Action 

EPA  is  approving  today,  rules  of  the 
Oregon  woodstove  certification  program 
(OAR  340-21-100  through  340-21-190). 
and  the  Oregon  Revised  Statutes  468.630 
to  468.655  as  part  of  the  SIP.  Further, 
these  rules  are  to  be  incorporated  into 
the  Medford  (49  FR  32754)  and  Portland 
(47  FR  15587)  plans  for  attaining  TSP 
secondary  standards.  Both  of  these 
plans  contain  commitments  for  the 
future  adoption  of  woodstove  measures 
necessary  to  attain  TSP  secondary 
standards;  the  woodstove  certification 
rules  fulfill,  in  part  those  commitments. 

EPA  is  also  approving  the  deletion  of 
OAR  340-26-030  ftx)m  the  Oregon  field 
burning  program  and  the  amending  of 
OAR  340-26-001  (introduction) 
accordingly. 

V.  Administrative  Review 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  the 
Executive  Order  12291. 

Under  Section  307(b)(1)  of  the  Act 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  60  days  from  today.  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements 
(see  307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  S2 

Air  pollution  control  Ozone.  Sulfur 
oxides,  Nitrogen  dioxide.  Lead, 
Particulate  matter.  Carbon  monoxide. 
Hydrocarbons. 

Note. — Incorporation  by  reference  of  tiie 
Implementation  Man  for  the  State  of  Oregon 
was  approved  by  the  Director  of  the  Office  of 
Federal  Register  in  July  1. 1982. 

Dated:  |uly  26, 1985. 
Lee  M.  Thomas, 
Administrator. 

PART  S2-{AMEN0E0) 

Part  52  of  Chapter  I,  Title  40  Code  of 
Federal  Regulations  is  amended  as 
follows: 

Subpart  MM— Oregon 

1.  The  authority  citation  for  Part  52  is 
revised  to  read  as  set  forth  below  and 
the  authority  citations  following  all  the 
sections  in  Part  52  are  removed: 

Authority:  42  U.S.C  7401-7642. 

S  52.1970    (Amended] 

2.  Section  52.1970  is  amended  by 
adding  paragraph  (c)(70)  as  follows: 

•        *        •        *        • 
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(70)  Revisions  to  the  Oregon  State 
Implementation  Plan  were  submitted  by 
the  Director  on  July  28. 1984  and  August 
7, 1984.  Revisions  are  woodstove 
certification  program  rules  (OAR  340- 
21-100  to  340-21-190).  Oregon  Revised 
Statutes  468.630  to  468.655  and 
amendment  to  field  burning  introduction 
(OAR  340-28-001)  and  repeal  the  field 
burning  rules  relating  to  tax  credits 
(OAR  340-28-030). 

(i)  Incorporation  by  Reference: 

(A)  Woodstove  certification  program 
rules  (OAR  340-21-100  to  340-21-190)  as 
published  in  the  Oregon  Administrative 
Rules.  Novemt)er  1984. 

(B)  The  Oregon  Revised  Statutes 
468.630  to  46&6S5  as  signed  by  the 
Governor  on  July  5, 1984. 

(C)  Amendment  to  the  Reld  burning 
rule  introduction  (OAR  340-60-001)  as 
adopted  by  the  Oregon  Environmental 
Commission  on  June  29, 1984. 

[FR  Doc  BS-iazn  Filed  8-1-85:  8:45  am] 

BUJNGCOOCi 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Parts  101-43  and  101-45 
[FPMRAmdtH-ISSI 

Instructions  for  Preparing  Standard 
Forms  120  and  126 

agency:  Office  of  Federal  Supply  and 
Services.  GSA. 
action:  Final  rule. 


summary:  This  regulation  updates  the 
listing  of  regional  office  addresses  and 
areas  and  amends  the  instructions  for 
preparing  Standard  Forms  120  Report  of 
Excess  Personal  Property,  and  126. 
Report  of  Personal  Property  for  Sale.  It 
requires  the  use  of  a  valid  FEDSTRIP  or 
DOD  activity  address  code  and  a  Julian 
date  in  the  document  report  number 
field.  It  also  requires  use  of  a  unique 
item  number  of  individual  line  items  on 
Standard  Forms  120  and  126  for  use  in 
combination  with  the  activity  address 
code  and  Julian  date  as  a  single  control 
number  throughout  the  utilization  and 
disposal  process  for  items  reported  as 
excess  or  for  sale  by  GSA. 
EFFECnVE  DATE:  August  2,  1985. 
FOB  FURTHER  INFORMATKMI  CONTACT: 

Stanley  M.  Duda.  Director.  Utilization 
Division  (70^-557-0807). 

SUPPLEMENTABY  INFORMATION:  GSA  has 

determined  that  this  rule  is  not  a  major 
rule  for  the  purposes  of  Executive  Order 
12291  of  February  17. 1981.  because  it  is 
not  likely  to  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more;  a 
major  increase  in  costs  to  consumers  or 


others;  or  significaDt  adverse  effects. 
Therefore,  a  Regnlatory  Impact  Analysis 
has  not  been  prepared.  GSA  has  based 
all  administrative  decisions  underlying 
this  rule  on  adequate  information 
concerning  the  need  for.  and 
consequences  of.  this  rule:  has 
determined  that  the  potential  benefits  to 
society  from  this  rule  outweigh  the 
potential  costs  and  has  maximized  the 
net  benefits:  and  has  chosen  the 
alternative  approach  involving  the  least 
net  cost  to  society. 

List  of  Subjects  in  41  CFR  101-43  and 
101-45 

Government  property  management. 
Reporting  requirement.  Surplus 
Government  property. 

Tide  41.  Parts  101-43  and  101-45.  of 
the  Code  of  Federal  Regulations  are 
amended  as  follows: 

1.  The  authority  citation  for  Parts  101- 
43  and  101-45  continues  to  read  as 
follows: 

Autboritjr:  Sec.  205(c),  63  Stat.  390:  40 
U.S.C  486(c). 

PART  101-43— UTILIZATION  OF 
PERSONAL  PROPERTY 

Subpart  101-43.48— Exhibits 

2.  Section  101-43.4802  is  revised  to 
read  as  follows: 

9101-43.4S02    Regional  offtca  addresses 
and; 


Ftegon  aM  one*  I 


Nabonal  Ca(x1al 
Ganaral  SarvicM  Adrmn*. 
trabon,  7li  airi  O  Stiaats. 
SW.  Wohinglon.  00 
20407 


1— General  Sanicaa  Admm- 
stralnn.  John  W  McCor- 
mack  Poat  Offica  and 
Courthouaa.  Soaloa.  MA 
02109. 

2— Ganaral  Sarvioaa  AdnHn. 
iatration.  2S  Fadaral  naza. 
New  YofK  NY  »0278 

■straloa  Nr*  and  Mwkat 
Straets.    PtvladalptM.    PA 

19107 
«— General  Servicea  Adnwi- 
istration.  75  Sprwig  Street 
SW  ,  Atlanta.  GA  30303. 

5— General  Servicea  Adntm- 
iatration.  230  South  Dear- 
bom  Street.  Chicago.  It. 
60604 

6 — General  Servicei  Adnwv 
Btration.  1500  East  Ban- 
nistar  Road.  Kansaa  City, 
MO  64131 

7— General  Services  Admin- 
istration. 819  Taylor  Street. 
Fof«i  Worth.  TX  78102. 

8— General  Servvaa  Mnav 
atration.  BtAtng  41. 
Denver  Federal  Canlar. 
Denver.  CO  80225 


Regionali 


Oistnct  of  Co<unit>«  the 
counties  ol  Montgomery 
and  Pnnca  Gaorgaa  in 
Marylarxl:  the  city  ol  Alex- 
andna  and  tie  counaes  of 
Artinglon.  Fairfax.  Loudoun, 
and  Pnnce  William  in  Vir- 


Coraiacticut.   M»ne,   Massa- 
ctiusetts.  New  Hampshire. 
Vemxmt 


New  Jersey,  New  Yorii,  Com. 
mon  wealth  of  njarto  Rico. 
Virgin  Islands. 

Oelsware.  Maryland.  Pennsyl- 
vania. Vrgma.  West  Virgn- 
ia.  with  ttia  exception  ol 
the  National  Capitai  Area 

Alabama.  Flonda.  Georgm. 
Kentucky.  Miaavaippi. 

North       Carolina.       South 
Carolina.  Tennessee 

lnd«na.     Michigan. 
Minnesota.  Ohio.  Wiscon- 


lowa.  Kansaa.  Masoun. 
braska. 


Ne- 


Ailtanaat.  Louisiana.  New 
Mexico.  Oklahoma.  Texas. 

Cotorado.  Montana.  North 
DakoU.  South  Dakota. 
Utah.  Wyoming. 


9— General  Sarvicas  Mum- 
■stratxm.  $25  Market 
Strew.  San  Francaon.  CA 
9410S. 

Anzona, 
Nevada 
Araaa. 

CaWomia, 
Pacific 

Hawak. 
Ocean 

10— General  Services  Admirv. 
IMralWfV  GSA  Canlar. 
Auburn.  WA  96002 

Alaska.      Idaho. 

Oregon. 

Subpart  101-43-49.— Illustrations  of 
Forms 

3.  Section  101-43.4901-120-1  is 
amended  by  revising  paragraphs  (a),  (c), 
and  (e).  Instructions  for  preparing 
Standard  Form  120;  the  text  of  these 
paragraphs  is  filed  %vith  the  original 
document  and  will  not  appear  in  the 
Code  of  Federal  Regulations. 

PART  101-45— SALE,  ABANDONMENT. 
OR  DESTRUCTION  OF  PERSONAL 
PROPERTY 

Subpart  101-45.49— Illustrations  of 
Forms 

4.  Section  101-45.4901-126  is  amended 
by  revising  paragraph  (b).  instructions 
for  preparing  Standard  Form  126;  the 
text  of  this  paragraph  is  filed  with  the 
original  document  and  will  not  appear  in 
the  Code  of  Federal  Regulations. 

Dated  July  9, 1965. 
Paul  Trauae, 

A  cting  A  dministrator  of  General  Services. 
(FR  Doc.  85-18210  Filed  8-1-85;  8:45  am] 

BUXINO  COOC  6U0-24-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  62 

[CC  Docket  No.  84-1330;  FCC  85-3S5] 

Applications  to  Hold  Interlocking 
Directorates 

AGENCY:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  On  December  31, 1984,  the 
Commission  released  a  Notice  of 
Proposed  Rulemaking  to  clarify  and 
simplify  Part  62  of  the  Commission's 
Rules.  47  CFR  62.1  et  seq.  FCC  84-627;  50 
FR  976  (January  6. 1985).  Part  62 
implements  Section  212  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C  212.  dealing  with    " 
interlocking  directorates.  In  the  First 
Report  and  Order,  the  Commission 
adopts  the  proposed  rules,  which:  (1) 
Eliminate  the  requirement  that 
applicants  seeking  to  hold  interlocking 
directorates  with  non-dominant  carriers 
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as  deRned  in  the  Competitive  Carrier 
Rulemaking,  or  with  cellular  licensees  in 
different  geographic  markets  file  Part  62 
applications;  (2)  reduce  the  amount  of 
detail  in  information  required  for 
interlocks  involving  carriers  still  subject 
to  the  applications  process;  (3)  require 
that  interlocking  arrangements  be 
reported  for  tracking  purposes  and 
facilitate  the  complaint  process;  and  (4) 
clarify  the  application  of  Part  62  to 
positions  upon  parent  or  holding 
companies  of  carriers  and  connecting 
carriers. 

The  justiHcation  for  the  action  taken 
is  that  the  record  in  this  proceeding 
supports  the  revision  of  Part  62  to 
eliminate  the  need  for  case-by-case 
scrutiny  of  all  interlocking 
arrangements. 

The  intended  effect  of  the  action 
taken  will  reduce  the  number  of  Section 
212  applications  needing  to  be  processed 
by  over  90  percent,  since  nearly  all 
applications  resolved  in  the  past  several 
years  were  for  authority  to  hold 
interlocking  positions  on  non-dominant 
carriers  or  on  cellular  hcensees  in 
different  geographic  markets,  which  will 
no  longer  be  required  to  be  filed. 
EFFECTIVE  DATE:  September  3, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Deborah  Lemer  or  Bert  Weintraub, 
Enforcement  Division.  Common  Carrier 
Bureau,  (202)  632-4887. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  62 

Antitrust,  Communications  comtmon 
carriers.  Reporting  and  recordkeeping 
requirements. 

First  Report  and  Order 

In  the  matter  of  amendment  of  Part  62  of 
the  Commission's  rules  (CC  Docket  No. 
84-1330). 

Adopted  )uly  11, 1985. 
Released  July  19, 1985. 
By  the  Commission. 

Introduction 

1.  On  December  31. 1984.  the 
Commission  released  a  Notice  of 
Proposed  Rulemaking  (NPRM)' 
proposing  to  clarify  and  simplify  Parb62 
of  the  Commission's  Rules,  47  CFR  62.1. 
et  seq.  Part  62  implements  section  212  of 
the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  212,  which  prohibits 
any  person  from  holding  the  position  of 
officer  or  director  of  more  than  one 
carrier  subject  to  the  Act  without 
obtaining  prior  Conunission 
authorization.  As  stated  in  the  NPRM, 
"[ojur  purpose  in  initiating  this  proposed 
rulemaking  is  to  assure  that  the  burden 


imposed  by  these  Rules  is 
commensurate  with  our  statutory 
oversight  obligations  in  the  context  of 
the  current  industry  environment." 
NPRM  at  paragraph  1. 

2.  Congress  designed  section  212  to 
guard  against  anticompetitive  behavior 
arising  from  the  interlocking  of 
companies  through  sharing  of  oncers  or 
directors.  The  Commission  has  in  the 
past  implemented  section  212  by 
requiring  the  Filing  of  applications 
containing  detailed  information 
demonstrating  that  neither  private  nor 
public  interests  will  be  harmed  by 
granting  authorization  to  hold 
interlocking  directorates.  Such  requests 
have  been  reviewed  on  a  case-by-case 
basis.  However,  in  recent  years  these 
applications  have  been  virtually 
unopposed,  although  we  have  routinely 
placed  them  on  public  notice.  Our  own 
analysis  has  revealed  that,  almost 
without  exception,  the  interlocks  sought 
do  not  offend  public  or  private  interests. 
At  the  same  time,  this  processing 
approach  has  been  time-consuming, 
costly,  and  burdensome,  both  to  the 
Commission  and  to  the  applicants.  In 
addition,  in  light  of  growing  competition 
and  advances  in  telecommunications. 
we  have  become  increasingly  aware 
that  these  changes  have  greatly  affected 
the  need  for  stringent  regulatory 
oversight  and  intervention  in  the  free 
market  activities  of  carriers.  In  short  it 
is  time  to  adjust  our  regulatory  scheme 
for  implementing  section  212  to  match 
today's  competitive  environment  to 
achieve  the  most  effective,  efficient,  and 
meaningful  regulation.  We  are 
eliminating  the  requirement  of  our  rules 
that  apphcants  seeking  to  hold 
interlocking  directorates  with  non- 
dominant  carriers  as  defined  in  our 
Competitive  Carrier  Rulemaking,*  ot 


'  FCC  S4-627:  SO  FR  976  (January  6, 1985). 


'Policies  and  Rules  Concerning  Rales  and 
Facilities  Authorizations  for  Competitive  Carrier 
Services  (CC  Docket  79-252),  Notice  of  Inquiry  and 
Proposed  Rulemaking,  77  FCC  2d  308  (1979),  First 
Report  and  Order.  85  FCC  2d  1  (1980):  Further 
Notice  of  Proposed  Rulemaking,  84  FCC  2d  445 
(1981),  Second  Report  and  Order.  91  FCC  2d  59 
(1982),  recon.  denied.  93  FCC  2d  64  (1983),  Second 
Further  Notice  of  Proposed  Rulemaking,  FCC  No. 
82-187,  released  April  21, 1982,  Third  Further  Notice 
of  Proposed  Rulemaking,  48  FR  28292  Oune  21, 1983), 
Third  Report  and  Order,  48  FR  48791  (October  15, 
1983),  Fourth  Report  and  Order,  95  FCC  2d  554 
(1983).  Fourth  Further  Notice  of  Proposed 
Rulemaking,  96  FCC  2d  922  (1984),  Fifth  Report  and 
Order.  98  FCC  2d  1191  (1964),  Sixth  Report  and 
Order,  FCC  84-566,  released  (anuary  4. 1985.  50  FR 
1215  (January  10. 1985),  Sixth  Report  vacated  and 
remanded,  MCI  Telecommunications  Corp.  v.  PCC 
No.  8&-1030  (D,C.  Cir.  July  9. 1985). 


with  cellular  licensees  in  different 
geographic  markets,  file  Part  62 
applications.  We  are  eliminating 
unnecessary  detail  in  information 
required  by  applicants  for  interiocks 
involving  carriers  still  subject  to  the 
applications  process  {i.e..  dominant 
carriers).  We  are  also  clarifying  the 
application  of  such  ftlings  as  they 
pertain  to  positions  upon  parent  or 
holding  companies  of  carriers,  and 
connecting  carriers. 

3.  As  to  our  proposal  concerning  non- 
dominant  carriers,  such  carriers  do  not 
possess  sufficient  market  power,  either 
alone  or  in  concert  with  other  non- 
dominant  carriers,  to  engage  in 
predatory  pricing  or  other 
anticompetitive  or  imjust  practices.  The 
ability  of  such  carriers  to  engage  in 
anticompetitive  behavior  via 
interlocking  directorates  has  been 
substantially  curbed  by  the 
telecommunications  marketplace  and 
the  individual  lack  of  market  power  of 
these  carriers.  Thus,  if  these  entities 
attempt  through  interlocking 
arrangements,  to  set  prices  or  restrain 
competition,  other  service  providers  will 
step  in  to  maintain  prices  at  a 
competitive  level  or  to  furnish  the 
desired  service. 

4.  We  also  proposed  in  our  NPRM  to 
relieve  cellular  licensees  operating  in 
different  geographic  martlets  from  the 
Part  62  appUcations  process.  It  has  been 
our  belief  that  since  their  service  area  is 
defined  and  limited  by  this  Commission, 
our  regulation  of  interlocks  among  these 
cellular  licensees  may  be  less  stringent 
(even  though  they  have  not  been  at  least 
at  this  time  found  to  be  non-dominant) 
because  the  structure  of  cellular  radio 
service  does  not  foster  competition 
between  licensees  in  different 
geographic  markets. 

5.  Due  to  the  unlikelihood  that 
interlocking  arrangements  between  or 
among  non-dominant  carriers  or  cellular 
licensees  in  different  markets  would 
cause  harm  to  pubUc  or  private 
interests,  we  thus  proposed  to  authorize 
interlocks  between  such  entities  as  a 
class  rather  than  on  an  individual  basis. 
In  addition,  we  proposed  an  alternative 
and  less  burdensome  regulatory 
mechanism  to  assure  compliance  with 
the  goals  of  section  212  for  such  entities. 
Such  oversight  would  be  accomplished. 
consistent  with  section  212,  by 
reviewing  interlocking  directorates 
disclosed  pursuant  to  our  proposed 
interlocking  directorate  reporting 
requirement  coupled  with  the  complaint 
process.  See  47  U.S.C  208  and  47  CFR 
1.711,  etseq.  Because  the  proposed 
revised  rules  permit  carriers  to  place 
desired  management  officials  more 
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swiftly  and  with  less  cost,  we  perceived 
that  a  number  of  positive  effects  would 
flow  from  these  proposals. 

6.  Twenty  parties  filed  comments  *  in 
response  to  our  NPRM  and  five  parties 
filed  reply  comments  (see  Appendix  A). 
The  commentators,  with  the  few 
exceptions  or  modifications  discussed 
below,  were  supportive  of  the  NPRM 
and  in  aintost  all  instances  object  only 
that  our  proposals  do  not  go  far  enough. 
The  comments  focused  upon  several 
major  issues,  including:  (1)  Our  authority 
to  eliminate  the  applications  process;  (2) 
requests  that  we  eliminate  applications 
for  positions  upon  carriers  whose  status 
as  dominant  or  non-dominant  has  not 
yet  been  determined  in  the  Competitive 
Carrier  Rulemaking,  supra;  (3)  our 
proposal  to  exempt  wireline  cellular 
licensees  in  different  markets  from  filing 
applications;  (4]  our  proposed  treatment 
of  parent  or  holding  companies  and 
connecting  carriers;  and  (5)  our  reporting 
requirement  Because  the  commenting 
parties  unanimously  concur  that 
changed  marketplace  conditions  require 
some  revision  of  our  past  methods  set 
forth  in  Part  62  for  enforcing  section  212. 
our  proposed  reduced  informational 
requirement  [i.e.,  reductions  in  the 
extent  of  detail)  received  substantial 
support.  Accordingly,  we  are  now 
adckessing  only  those  portions  of  the 
proposed  rules  which  were  the  subject 
of  controversy,  and  we  will  adopt  the 
proposed  rules  as  modified  consistent 
with  this  discussion. 

7.  We  first  discuss  the  classification 
scheme  adopted  herein,  as  amplified  by 
the  comments  we  have  receive.  In  the 
NPRM.  we  set  forth  our  belief  diat  harm 
was  unlikely  to  flow  from  authorizing 
interlocks,  as  a  class,  between  non- 
dominant  carriers  or  between  cellular 
licensees  in  different  geographic 
markets.  However,  we  also  explained 
that,  because  of  the  presence  of  market 
power  or  control  of  essential  facilities, 
interlocks  involving  dominant  carriers 
(or  carriers  whose  status  as  dominant  or 
non-dominant  has  yet  to  be  determined) 
might  result  in  anticompetitive  conduct. 
Thus,  we  proposed  to  eliminate  the 
necessity  for  case-by-case  review  only 
in  the  first  instance. 

8.  The  comments  reveal  that  the 
proposed  revisions  to  Part  62  will  yield  a 
number  of  benefits  which  were  not  fully 
discussed  or  mentioned  in  the  NPRM:  (1) 
Officials  will  no  longer  be  deterred  from 


•One  party.  US  West.  Inc  .  filed  a  Motion  to 
Accept  L.<ite  Filed  Comments,  staling  thai  due  to 
laai-iiunute  reprodnction  problems,  it  could  not  file 
its  comments  until  four  minoles  past  the  Sr.30  p.m. 
filing  deadline.  No  party  opposed  the  motioa  and  in 
the  interest  of  having  a  ctnnplele  record  in  this 
entire  proceeding,  we  grant  Xite  aotton  to  accept  its 
comments. 


accepting  interlocking  positions  due  to 
the  burden  of  filing  public  applications 
and  submitting  to  the  government 
approval  process;  (2)  the  agency  will 
continue  to  know  who  holds  interlocking 
positions  with  which  carriers  and  can 
call  for  more  information  as  warranted: 
(3)  the  reduction  in  paperwork;  (4) 
eliminatioa  of  unnecessary  regulatory 
burdens  and  legal  costs  permits 
resources  to  be  directed  instead  toward 
the  prompt  implementation  of  service; 
(5)  the  waiting  period  for  processing 
applications  may  result  in  lost 
opportimities  to  a  company;  (6)  the 
revisions  will  permit  interlocking 
officials  to  assume  their  duties  promptly; 
(7)  regulatory  delay  stemming  from  the 
Commission's  past  procedures  impedes 
carriers  from  investing  in.  and  lending 
their  expertise  to,  new  communications 
ventures,  which  fosters  economic 
inefficiencies  and  hampers  the 
development  of  new  services;  and  (8) 
the  past  process  has  had  an  especially 
negative  impact  upon  small  start-up 
carriers  and  service  vendors  which  do 
not  possess  market  power.  In  light  of 
these  comments  supporting  our  own 
analysis,  we  believe  that  the  proposed 
revision  is  an  important  step  to 
accomplish  the  purposes  of  section  212 
in  a  more  reasonable  and  expeditious 
manner  than  our  past  procedures. 

9.  However,  we  are  mindful  of  the 
position  of  Ameritech.  which  cautions 
against  a  rigid  adherence  to  the 
categories  established  in  the 
Competitive  Carrier  Rulemaking 
proceeding  in  accomplishing  the  goals  of 
section  212.  It  states  its  belief  that  this 
scheme  may  have  inconsistent  results.  It 
observes,  in  this  regard,  that  interlocks 
between  certain  non-dominant  carriers 
which  compete  may  generate  more 
concern  as  to  possible  anticompetitive 
conduct  than  would  interlocks  between 
certain  dcnninant  carriers  which  do  not 
compete.  We  expect  that  such  issues 
will  be  developed  in  a  future  NPRM.  See 
n.9  infra. 

10.  While  the  scheme  we  have 
proposed  might  not  achieve  perfection  in 
all  circumstances,  on  balance  and  in 
light  of  the  record  herein,  it  will  to  a 
great  extent  accomplish  a  significant 
reduction  in  unnecessary  regulation 
without  undue  risk  to  the  public.  As 
with  other  movements  toward  reduced 
regulation,  these  rules  might  not 
address,  as  Ameritech  notes  generally, 
the  universe  of  potential  harms  from 
interlocking  directorates  and  might  be 
overly  protective  in  some  respects.  We 
are  prepared  to  revisit  this  issue  as 
circumstances  and  our  experience 
warrant  However,  the  potential  for 
anticompetive  con<J  ict  from  interlocks 


between  non-dominant  carriers  is  now 
so  remote  that  individual  Part  62 
applications  need  not  be  used  to  prevent 
abuse.  On  the  other  hand,  where 
dominant  carriers  are  involved,  the 
potential  for  abuse  is  much  clearer.  In 
the  future,  if  abuses  arise  among  non- 
dominant  carriers,  we  can  reimpose 
filing  requirements,  just  as  we  may 
remove  those  imposed  on  dominant 
carriers. 

Authority  to  Eliminate  Part  62 
Applications  for  Positions  Upon  Certain 
Categories  of  Carriers 

11.  With  the  exception  of  US  West 
which  maintains  that  some  form  of 
applications  process  is  mandated  by 
section  212,  all  of  the  commenting 
parties  support  the  proposed  rules.  US 
West  believes  that  abandonment  of  the 
pre-filing  requirement  in  favor  of  blanket 
approval  for  certain  classes  of  carriers 
is  not  consistent  with  the  language  of 
section  212  and  with  the  Commission's 
interpretations  of  section  212.  In  this 
regard  it  relies  principally  upon 
Commission  statements  &bout  the 
mandatory  nature  of  section  212  and 
Commission  decisions  allegedly  refusing 
to  grant  exemptions  from  filing  Part  62 
applications.  It  submits  that  the 
Commission's  authority  to  remove 
individual  Part  62  filing  requirements  for 
certain  classes  of  carriers  is  of  dubious 
legality  and  that  the  Commission  should 
seek  relief  from  Congress,  as  it  did  when 
it  desired  to  liberaHze  the  statute's 
application  to  commonly  owned  carriers 
in  1956.*  However,  US  West  does  conciu* 
with  the  Commission's  basic  premise 
that  numerous  situations  exist  where 
interlocking  directorates  are  not 
contrary  to  the  focus  and  purpose  of  the 
Act.  and  suggests  that  expedited 
processing  of  streamhned  applications 


*U  S  West  relies  upon  statements  made  by  the 
Commission  to  Congress  proposing  a  modification 
to  section  212  in  1856  as  allegedly  indicatiag 
recognition  that  the  Commission  could  not  deviate 
from  an  applications  format.  However,  the 
Commission  did  not  th«n  address  or  interpret 
sectioa  212  as  requiring  that  applications  be  filed  in 
situations  whtfre  interlocks  between  certain 
categories  of  carriers  had  been  found,  upon  a  proper 
record,  not  to  harm  pnWic  or  private  interests. 
Indeed,  soch  a  discussion  or  proposal  would  have 
been  inappropnate  since,  as  U  S  West  concedes,  the 
communications  market  in  19S6  was  substantially 
different  from  today's  market  The  Commission 
statements  at  the  time  of  the  WM  amendment  can 
be  properly  construed  as  seeking  discretion  to 
exempt  commonly  owned  earners  from  the 
application  of  section  Z12's  proposed  interlock.  In 
contrast,  in  this  proceeding  we  are  not  seeking  to 
exempt  applicants  from  the  coverage  of  the  statute 
or  from  application  of  its  standard:  rather,  we 
propose  to  alter  only  the  method  by  which  section 
212's  purpose  can  best  be  achieved  given  the  change 
circumstances  hi  the  oureftl  marketplace. 
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would  be  consistent  with  the 
requirements  of  the  section. 

12.  Three  other  parties  who  discussed 
this  issue  *  stated  that  the  action 
proposed  is  consistent  with  the 
Commission's  staturory  authority  for  the 
following  reasons:  (1)  Grant  of  a  blanket 
authorization  between  certain  classes  of 
carriers  is  an  acceptable  means  of 
satisfying  the  Act's  section  212  mandate; 
(2)  the  Commission  has  great  latitude  in 
discharging  its  duties  to  proceed  either 
by  way  of  case-by-case  determinations 
or  by  general  rulemaking;  (3)  the  FCC  is 
merely  shifting  its  procedures  for 
enforcing  section  212  from  an 
applications  process  to  a  complaints 
format,  and  there  i&no  sound  basis  to 
read  a  prohibition  against  such  a  shift 
into  the  statute  and  thereby  continue  to 
impose  unnecessary  burdens  upon  both 
the  applicants  and  the  Commission;  (4) 
the  individual  advance  filing 
requirement  is  imposed  not  by  section 
212,  but  by  Part  62  of  the  Commission's 
Rules  and  (5)  U  S  West's  rehance  on  the 
Congressional  amendment  of  section  212 
thirty  years  ago  is  unpersuasive  as  to 
the  Commission's  power  to  shift  its 
procedural  requirements. 

13.  We  reject  U  S  West's  argument 
regarding  our  legal  authority.  While  the 
NPRM  speaks  in  terms  of  forbearance 
from  requiring  Part  62  applications  in 
certain  circumstances,  we  are  not 
forbearing  from  our  regulatory 
responsibilities  under  section  212.  This 
section  specifically  provides  that  the 
"form  and  manner"  of  the  showing 
required  in  order  to  obtain  authorization 
to  interlock  is  left  to  the  Commission's 
discretion.  In  this  regard,  we  stress  that 
the  application-filing  requirement  stems 
not  from  the  statutory  language  but  from 
Part  62.  The  NPRM  proposed 
modification  to  the  Rules  only  to 
substitute  a  more  flexible  and  less 
burdensome  regulatory  mechanism, 
reflecting  current  marketplace 
considerations,  for  the  applications 
process,  where  justified.*  We  did  not 


*Centel  Metrol  Mobile,  and  Telocator/Cellular. 

'Hie  agency  is  afforded  great  latitude  to  deviae 
regulations  to  meet  changing  circttmstances  and  to 
select  the  best  manner  of  regulation  to  long  as  the 
regulation  effectuates  the  statutory  goals.  See  FCC 
V.  Pottsville  Broadcasting  Co..  309  U.S.  134, 137-138 
(1940):  Permian  Basin  Area  Rate  case.  390  U.S.  747 
748  (1968);  FCC  v.  National  Citizens  Committee  for 
Broadcasting,  436  U.S.  775  (1978):  Western  Union 
Telegraph  Co.  v  FCC,  674  Fid  160  (2d  Cir.  1982); 
Motor  Vehicle  Manufacturers  Ass'n  v.  State  Farm 
Mutual  Automobile  Insurance  Co..  103  S.  Ct.  2856. 
2866  (1983);  Greater  Boston  Television  Corp  v.  FCC, 
444  F.2d  841,  851-52  (D.C.  Cir.  1970);  American 
Telephone  and  Telegraph  Co.  v.  FCC.  572  F.2d  17,  26 
(2d  Cir.  1978).  cert  denied.  439  U.S.  875  (1978); 
Philadelphia  Television  Broadcasting  Co.  v.  FCC 
359  F.2d  282,  284  (DC.  Cir.  1966);  NAACP  v.  FCC  682 
F.2d  993. 999 (DC.  Cir.  1982);  Computer  and 
Communications  Industry  Association  v.  FCC.  097 


propose  to  avoid  executing  the  statutory 
requirement  in  section  212. 

14.  We  therefore  hereby  issue  a 
blanket  authorization  allowing 
interlocks  between  carriers  found  by 
this  Commission  to  be  non-dominant 
and  between  cellular  licensees  operating 
in  different  geographic  markets,  since 
we  Rnd  that  these  interlocks  will  not 
adversely  affect  the  public  or  private 
interest.  We  will  rely  upon  the 
interlocking  directorate  reporting 
requirement  and  our  complaints  process 
of  independent  investigation  as  the 
regulatory  mechanisms  to  further  ensure 
prompt  action  in  effectuating  section 
212'8  purpose  for  interlocking  positions 
covered  by  this  authorization. 

Suggested  Eliminatioii  of  Additional 
Categories  of  Carriers  From  the  Part  62 
AppUcations  Process 

15.  Nine  parties  ^  filed  comments 
suggesting  that  the  proposed  elimination 
of  Part  62  applications  be  extended  to 
additional  categories  of  carriers.' We 
note  that  a  further  reduction  in  the 
categories  of  carriers  subject  to  the 
applications  process  may  indeed  pose 
no  harm  under  Section  212.  However, 
because  the  suggestions  raised  go 
considerably  beyond  the  scope  and 
analysis  in  the  NPRM,  we  are  not 
prepared  to  further  expand  the  scope  of 
our  proceeding  at  this  time.  The  record 
in  this  proceeding  is  inadequate  to 
establish  the  legitimacy  of  claims  that 
additional  carriers,  not  yet  foimd  to  be 
dominant  or  non-dominant,  should  be 
treated  as  such  for  purposes  of  Part  62. 
Nevertheless,  it  may  well  be  that  certain 
additional  classes  of  carriers  (see  note  8, 
supra)  should  be  relieved  from 
individual  compliance  with  Part  62 
irrespective  of  their  status  in  the 
Competitive  Carrier  Rulemaking  based 
upon  considerations  such  as  competition 
in  a  relevant  geographic  area  or 
submarket.*  Of  course,  as  additional 


F.2d  196.  212-14  (1982).  cert  denied.  103  S.  (X  2108 
(1983). 

'Federal  Express,  Metromedia.  Centel.  SNET. 
Ameritech,  M/A-COM.  Kadison.  Telocator/RCC 
and  Telocator/Cellular. 

'These  additional  categories  include:  (1) 
International  carriers  not  yet  found  to  he  non- 
dominant,  especially  start-up  international  carriers 
which  do  not  possess  market  power.  (2) 
international  satellite  carriers  that  offer 
international  service  solely  by  means  of  Intelsat's 
International  Business  Service  or  International 
Television  Service;  (3)  common  carriers  in  the 
Public  Land  Mobile  Service;  (4)  Multipoint 
Distribution  Service  carriers  with  non-overlapping 
service  areas;  (5)  interlocking  directorates  between 
cellular  licensees  and  carriers  engaged  in  non- 
cellular  public  mobile  radio  services  and  which  are 
not  in  direct  competition;  and  (6)  interlocks  between 
a  dominant  exchange  company  and  its  afTiliates.  No 
objections  were  raised  to  these  proposals. 

'For  example,  paging  is  a  highly  competitive 
industry  in  which  entry  at  the  federal  level  is 


categories  of  carriers  are  considered  and 
are  found  to  be  non-dominant  i-e^ 
without  market  power,  they  will  come 
within  the  fremiework  of  our  current  Part 
62  revisions.  The  Commission  has 
already  commenced  proceedings 
proposing  to  treat  international  carriers 
and  mobile  service  providers  as  non- 
dominant.  See  Internationa/ 
Competitive  Carrier  Policies.  CC  Dodtet 
No.  85-107.  FCC  BS-107.  released  April 
19, 1985,  and  Preemption  of  State  Entry 
Regulation  in  the  Public  Land  Mobile 
Service.  CC  Docket  No.  85-89.  FCC  85- 
147,  released  May  17. 1965. 

Exemption  of  Wireline  Ceniilar  Caniafs 
From  the  Applkatioiis  Process 

16.  In  the  NPRM,  the  Commission 
proposed  to  relieve  cellular  licensees 
operating  in  different  geographic 
markets  from  the  requirement  of  filing 
Part  62  applications,  on  the  basis  that 
the  structure  of  cellular  radio  precludes 
competition  between  these  licensees. 
Because  cellular  services  are  Ucensed 
by  the  Commission  for  expressly 
defined  marketa,**  interlocking 
directorates  between  cellular  licensees 
in  these  different  markets  should  not 
diminish  or  affect  competition. 

17.  The  comments  were  generally 
supportive  of  this  proposal  However, 
Metromedia,  although  favoring  our 
proposed  rule  for  non-wireline  carriers, 
asserts  that  the  Commission  should 
retain  the  Part  62  filing  requirement  for 
the  regional  Bell  holding  companies' 
cellular  carriers.  It  argues  that 
applications  should  be  required  for 
interlocking  directorates  in  these 
circumstances  because:  (1)  Tbe  ceDular 
subsidiaries  have  a  "headstart"  in  the 
provision  of  service;  (2)  they  will  not 
operate  in  each  market  separately,  but 
under  common  control  with  other 
cellular  operations  of  the  parent;  and  (3) 
the  wireline  parent  controls  essential 
facilities. 

18.  Four  parties  "  filed  comments 
relating  to  Metromedia's  suggested 
treatment  of  interlocking  directorates 
involving  wireline  cellular  carriers. 
United  Telecom  and  New  Vector,  a 
cellular  service  subsidiary  of  U  S  West 
argue  that  Metromedia's  "headstart" 


virtually  open.  Thus,  PMinS  carriers  are  obirtoMS 
candidates  for  blanket  approval  We  therefore  will 
in  the  near  future,  undertake  a  further  notice  of 
proposed  rulemaking  to  consider  modifying  oar  Put 
62  regulation  of  carriers  not  now  induded  withia  the 
non-dominance  rationale.  The  purpose  of  thu 
further  notice  will  be  to  explore  the  feasibility  of 
exempting  categories  of  carriers  from  Part  S2  filing 
requirements  regardless  of  their  status  under  the 
Competitive  Carrier  Rulemaking,  supra. 

"See  47  CFR  22.903. 

"  Centel.  McCaw.  United  Telecom,  and  New 
Vector. 
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argument  has  no  relevance  in  the 
context  of  section  212.  In  this  regard. 
New  Vector  asserts  that:  (1)  The 
Commission  made  a  conscious  choice  to 
speed  cellular  service  to  the  public  and 
that  wireline  operators  should  not  now 
he  encumbered  by  regulation  that  has 
no  relevance  to  the  competitive 
purposes  underiying  the  "headstart" 
policy;  (2)  the  Commission  has  resolved 
concerns  about  anticompetitive  effects 
traceable  to  a  wireline  cellular 
company's  afTiliation  with  an  operating 
telephone  company  (through  common 
ownership  by  regional  holding 
companies)  in  other  proceedings;  and  (3) 
the  Commission  has  already  established 
significant  protections  in  the  cellular 
service  against  anticompetitive  conduct, 
including  equal  interconnection, 
disclosure  of  interconnection  standards, 
and  structural  separation  requirements. 
Further.  New  Vector  states  that 
commonly  owned  carriers  are  already 
permitted  to  interlock,  except  that 
common  officers  are  expressly 
prohibited  between  the  Bell  operating 
companies  ("BOCs")  and  their  cellular 
subsidiaries,  citing  47  CFR  22.901. 

19.  We  have  carefully  considered  the 
above  arguments  but  are  not  persuaded 
that  wireline  cellular  companies  in 
different  geographic  areas  which 
propose  to  have  interlocking 
directorates  should  continue  to  be 
required  to  file  Part  62  applications.  The 
fact  that  a  wireline  cellular  entity  may 
have  a  "headstart"  in  constructing  and 
operating  in  its  market  does  not  appear 
relevant  to  the  imposition  of  Part  62 
filing  requirements.  The  Commission  has 
already  carefully  considered  the 
allegations  of  possible  harm  flowing 
from  separate  allocation  of  wireline  and 
non-wireline  frequencies  and 
determined  to  permit  early  starts  by 
wireline  companies.  See  Cellular 
Communications  Systems.  86  FCC  2d 
469.  487-492  (1981).  89  FCC  2d  58,  69-75 
(1982).  We  fiirther  provided  for 
consideration  of  requests  for  a 
moratorium  on  wireline  carrier  cellular 
service  upon  demonstration  of  harm  to 
the  public  interest  resulting  from  a 
wireline  carrier's  "heardstart."  Id.  at  86 
FCC  2d  491.  n.57  and  89  FCC  2d  72  and 
74-75.  Thus  Metromedia's  "headstart" 
argument  does  not  compel  retention  of 
Part  62  filing  requirements. 

20.  In  addition,  we  do  not  believe  that 
the  possible  anticompetitive  conduct 
which  could  flow  from  interlocking 
directorates  between  a  wireline  cellular 
company  and  an  affiliated  exchange 
company,  or  from  a  regional  holding 
company's  cellular  coverage  in  different 
markets,  requires  that  wireline  cellular 
companies  in  different  markets  must 


continue  to  file  applications  before  they 
can  have  interlocking  directorates,  as 
we  proposed.'* 

21.  We  have  already  provided  a 
number  of  safeguards  against  harm 
stemming  from  this  affiliation.  All 
wireline  carriers  are  required  to  provide 
reasonable  interconnection  to  cellular 
systems,  and  every  non-wire  cellular 
licensee  has  the  right  to  interconnect 
with  the  landline  network  in  the 
identical  manner  as  a  wireline  cellular 
system.  See  Cellular  Communications 
Systems.  89  FCC  2d  58.  81  (1982).  In  this 
regard,  a  wireline  carrier  is  required  to 
set  forth,  in  its  application  for  cellular 
service  in  an  area  where  it  provides 
landline  service,  exactly  the  manner  in 
which  its  system  will  interconnect  with 
the  landline  network  with  sufficient 
specification  to  enable  a  competitor  to 
design  its  system  in  the  same  fashion. 
Id.,  and  47  CFR  22.913(a)(9).  Further,  the 
BOCs  may  only  provide  cellular  service 
subject  to  structural  separation 
conditions,  including  separate  officers. 
See  47  CFR  22.901.  Structural  separation, 
imposed  by  specific  Commission  order 
and  the  Rules,  would  not  be  altered  by 
any  more  general  relaxation  of  Part  62 
filing  requirements.  In  determining  not 
to  impose  these  structural  separation 
requirements  on  other  exchange  carriers 
offering  cellular  service,  the  Commission 
found  that  formal  complaint  procedures, 
in  addition  to  requirements  for  fair  and 
reasonable  interconnection,  were 
sufficient  to  protect  against  predatory 
pricing  and  other  abuses  by  their 
wireline  cellular  carriers.  See  Cellular 
Communications  Systems.  89  FCC  2d  58, 
78  (1982).  Finally,  the  BOCs  are  not 
prohibited  from  having  common 
directors  with  their  cellular  subsidiaries. 
Under  Section  212.  interlocking 
directorates  may  be  permitted  where 
common  ownership  is  demonstrated, 
without  regard  to  a  finding  of  adverse 
affect  upon  public  or  private  interests.  '* 


"We  note  that  Metromedia's  concern  appears  lo 
be  directed  not  toward  our  proposal  but  toward  the 
interlock  between  the  parent  exchan^  carrier  or 
holding  company  and  its  cellular  subsidiary.  We 
have  not  proposed  in  the  NPRM  to  relieve  dominant 
carriers,  including  exchange  carriers,  from  filing 
under  Part  62.  Metromedia  has  put  forward  no 
reason  not  already  considered  by  us  in  permitting 
provision  of  cellular  service  by  wireline  carriers  to 
justify  prohibiting  these  interlocks  in  the  context  of 
this  NPRM. 

"Commonly -owned  companies  barred  from 
sharing  ofTicers  have  been  permitted  to  have 
interlocking  directors.  See.  e.g..  Application  of  )ohn 
A.  lohnson.  4«  FCC  2d  529  (1974):  CML  Satellite 
Corporation.  51  FCC  2d  14  (1975):  GTE-Telenet 
Merger,  72  FCC  2d  91  (1979):  47  CFR  64.702. 


22.  In  summary,  all  of  these  factors, 
coupled  with  the  reporting  requirement 
adopted  herein,  and  the  availability  of 
the  complaints  process  and  independent 
Commission  investigation  to  prevent 
any  anticompetitive  practices,  weigh 
against  the  imposition  of  Part  62  filing 
requirements  for  interlocks  between 
wireline  cellular  carriers  in  different 
geographic  markets.  If  circumstances 
require,  filing  requirements  can  be  re- 
imposed  for  this,  or  any  other,  category 
of  carrier. 

Application  of  Part  62  to  Positions  With 
Parent  or  Holding  Companies  of 
Common  Carriers 

23.  In  the  NPRM  we  sought  to  clarify 
those  situations  in  which  the  parent  or 
holding  company  of  a  carrier  must 
comply  with  the  requirements  of  Part  62. 
We  did  so  by  proposing  to  add 
subsection  (d)  to  §  62.2  of  our  Rules, 
which  would  define  the  term  "carrier"  to 
include  the  parent  or  holding  company 
of  a  carrier  subject  to  the  Act. 

24.  Six  parties  commented  on  this 
issue.  '*  None  of  them  questioned  the 
legitimacy  of  our  concern  that  section 
212  could  be  circumvented  through  a 
carrier's  adoption  of  a  parent  or  holding 
company  structure.  However,  these 
parties  generally  questioned  our 
authority  to  bring  parent  or  holding 
companies  of  carriers  subject  to  the  Act 
within  the  ambit  of  section  212  by 
including  such  companies  in  the 
definition  of  "carrier".  Commenters 
suggested  that  we  might  achieve  our 
goal  by  other  means.  For  example,  U  S 
West  stated  that  we  should  employ  our 
"inherent  power  to  pierce  corporate 
form"  upon  an  appropriate  record. 
Ameritech  notes  that  the  Commission 
already  possesses  authority  under    ,^ 
sections  215,  218,  and  219  of  the  Act  to' 
obtain  required  information  from 
persons  controlling  carriers. 

25.  We  disagree  with  those  parties 
who  suggest  that  a  corporation's  holding 
company  status  automatically  exempts 
it  from  classification  as  a  common 
carrier  under  the  Communications  Act. 
However,  a  re-examination  of  our  goal 
in  this  proceeding  has  convinced  us  that 
it  is  unnecessary  to  define  parent  and 
holding  companies  as  carriers  for 
purposes  of  this  proceeding.  Therefore, 
we  intend  to  modify  our  earlier  proposal 
in  a  manner  which  makes  it  unnecessary 
to  either  confront^r  decide  the 
jurisdictional  issue  raised  by  the 
parties.'* 


'•United  Telecom.  Ameritech.  BellSouth.  U  S 
West.  Telocator/Cellular.  and  riT. 

'*  We  considered  this  claim  most  recently  in 
connection  with  our  review  of  the  capitalization 

Continued 
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26.  The  primary  goal  of  this 
proceeding  is  to  remove  unnecessary 
regulatory  burdens.  NPRM  at  2.  On  the 
other  hand,  it  is- clear  that  interlocks 
through  holding  companies  could 
generate  substantial  anticompetitive 
effects.  ••  Parent  and  holding  companies 
could  be  expected  to  exert  significant 
control  over  their  carrier  subsidiaries. 
Against  this  background,  we  believe  it  is 
necessary  to  impute  the  status  of  their 
subsidiary  carriers  and.  thus,  apply  the 
requirements  of  Part  62  to  parent  and 
holding  companies  in  order  to  discharge 
our  responsibilities  under  the  Act.  To  do 
otherwise  would  allow  the  statutory 
purposes  of  section  212  to  be 
circumvented  through  the  use  of 
separate  corporate  entities.  Under  such 
circumstances,  we  have  ample  authority 
to  "look  through  corporate  form  and 
treat  the  separate  entities  as  one  and  the 
same  for  purposes  of  regulation." 
General  Telephone  of  the  Southwest  v. 
United  States.  449  F.2d  848,  855  (1971) 
and  cases  cited  therein. 

27.  Fulfilling  our  responsibilities  under 
section  212  does  not  require  us  to 
compel  Part  62  applications  from  parent 
or  holding  companies  of  carriers  in 
every  instance  where  such  companies 
are  involved  in  an  interlock. 
Accordingly,  we  are  imputing  carrier 
status  simply  to  prevent  a  particular 
corporate  form  from  being  used  as  a 
vehicle  to  circumvent  the  Act.  As  this 
can  only  occur  where  a  parent  or 
holding  company  has  the  ability  to 
control  the  actions  of  its  carrier 
subsidiary,  we  will  impute  carrier  status 
only  where  such  control  is  present." 


plans  for  certain  subsidiaries  of  the  seven  regional 
Bell  operating  companies  (RBOCs).  Capitalization 
Plant  for  the  Furnishing  of  Customer  Premises 
Equipment  and  Enhanced  Services.  FCC  B5-28. 
released  Febmary  4. 1985.  at  8-10.  We  found  it 
unnecessary  to  decide  the  question  because,  as  in 
the  instant  proceeding,  other  grounds  exist  for  the 
exercise  of  our  junsdiction. 

'*  For  example,  we  would  be  concerned  if  a 
director  of  a  holding  company  with  a  controlling 
interest  in  a  dominant  exchange  carrier  sought  to 
become  a  director  of  an  unafTiliated  Interexchange 
carrier.  It  is  clear  than  in  such  a  situation  carrier 
activities  could  be  manipulated  in  an 
anticompetitive  manner,  including  preferential 
treatment  by  the  exchange  carrier  of  its  interlocked 
carrier.  To  a  lesser  degree,  anticompetitive  effects 
could  arise  out  of  a  situation  where  a  person  sought 
positions  on  the  boards  of  two  companies,  each  of 
which  held  a  controlling  interest  in  a  dominant 
carrier.  Here,  of  course,  a  possible  danger  includes 
the  ability  of  the  entities  to  jointly  wield  increased 
market  power.  In  both  examples,  the  real  and 
potential  anticompetitive  practices  that  we  seek  to 
deter  pursuant  to  section  212  would  be  placed 
beyond  our  review  due  to  the  presence  of  a  holding 
company  structure. 

' '  For  this  purpose,  we  adopt  the  50%  ownership 
factor  set  forth  in  section  212  of  the  Act  for  the 
requisite  control. 


28.  Once  carrier  status  has  been 
imputed  to  a  parent  or  holding  company, 
we  will  limit  the  degree  to  which  our 
Part  62  rules  are  applied  to  them 
according  to  the  li«velihood  that  the 
proposed  interlock  holds  the  potential  to 
generate  competitive  harm.  As 
interlocks  involving  carriers  with  market 
power  hold  the  most  potential  for  such 
harm,  we  will  require  applicants  seeking 
positions  upon  parent  or  holding 
companies  to  submit  Part  62 
applications  only  when  authorization  is 
being  sought  under  subsection  62.11  and 
where  an  interlock  involves  a  dominant 
carrier.  If  no  dominant  carrier  is 
involved  in  an  interlock,  a  parent  or 
holding  company  with  imputed  carrier 
status  will  be  subject  only  to  the 
reporting  requirements  of  Part  62.  •• 

Connecting  Carriers 

29.  In  the  NPRM,  the  Commission 
interpreted  section  212  as  applicable  to 
connecting  carriers.  Section  212  makes  it 
unlawful  for  a  person  to  occupy  the 
position  of  officer  or  director  of  more 
than  one  carrier  subject  to  this  Act 
without  authorization.  We  noted  that 
this  language  is  not  Umited  to  carriers 
subject  to  full  Title  II  regulation  ("fully 
subject  carriers").** Moreover,  the 
statute  applies  to  the  applicant  and  the 
interlocking  position,  but  not  directly  to 
the  carrier  itself. 

30.  Four  parties  filed  comments 
relating  to  cormecting  carriers.*"  All  four 
oppose  the  Commission's  conclusion 
that  section  212  authorization 
requirements  are  applicable  to 
connecting  carriers.  Centel,  USTA,  and 
United  Telecom  argue  that  the  plain 
language  of  section  2(b)(2)  makes  it 
clear  that  connecting  carriers  are 
exempt  from  all  sections  of  Title  II  of  the 
Communications  Act  except  for  sections 
201-205  and  224."  They  maintain  that  a 


"  We  reject  suggestions  that  we  should  rely 
exclusively  upon  our  authority  under  sectioiu  215. 
218.  and  219  of  the  Act  to  acquire  this  information. 
In  most  instances,  information  gathering  of  this 
nature  is  an  after-the-fact  measure.  More 
importantly,  to  rely  exclusively  upon  this  kind  of 
disclosure  is  not  an  adequate  substitute  for  our  prior 
approval  under  section  212  which  allows  us  to  deal 
swiftly  and  effectively  with  arrangements  raising 
potential  anticompetitive  consequences. 

■•Under  section  2(b)(2).  47  U.S.C.  152(b)(2), 
connecting  carriers,  i.e.,  carriers  engaged  in 
interstate  or  foreign  communicatioD  solely  through 
physical  connection  with  another  unaffiliated 
carrier,  are  not  subject  to  full  regulation  under  Title 
II  of  the  Communications  Act.  See.  e.g..  Declaratory 
Ruling  on  the  Application  of  section  2(b)(2)  of  the 
Communications  Act  of  1934  to  Bell  Operating 
Companies.  CC  Docket  No.  85-107.  FCC  85-320. 
released  June  20, 1985. 

"Centel.  McCaw.  USTA.  and  United  Telecom. 

"  Bui  tee  Com  Services  Inc.  v.  Murraysville 
Telephone  Co^  FCC  65-25,  released  February  4. 
1985.  recon.  pending,  in  which  the  Commission 


"carrier  subject  to  this  Act",  as  used  in 
section  212,  means  "fully  subject 
carriers",  /.e.,  carriers  not  exempt  under 
section  2(b)(2).  They  point  out  that 
while  section  212  is  not  limited  by  its 
language  to  exclude  connecting  carriers, 
neither  are  the  other  sections  of  Title 
II."  Centel,  USTA,  and  United  Telecom 
also  dispute  the  Commission's 
conclusion  that  applying  section  212  to 
connecting  carriers  does  not  enlarge  the 
scope  of  the  Commission's  regulation  of 
connecting  carriers.  Centel  and  USTA 
argue  that,  while  the  person  seeking  an 
interlocking  position  is  the  one  who 
must  file,  it  is  the  nature  of  the  carrier 
that  requires  the  filing,  and  it  is  the 
carrier  which  feels  the  impact  of  the 
authorization  process. 

31.  Even  if  the  term  "carrier  subject  to 
this  Act"  in  section  212  does  not  include 
connecting  carriers,  our  section  218 
powers  are  cleariy  broad  enough  to 
enable  us  to  require  officers  or  directors 
of  fully  subject  carriers  to  report 
positions  such  persons  acquire  with 
connecting  carriers.**  We  have  decided 
that  reports  of  such  interiocking 
relationships  should  be  required 
because  such  information  is  likely  to  be 
at  least  as  useful  as  reports  of 
interlocking  relationships  among  non- 
dominant  carriers.  The  submission  of  • 
required  report  wth  respect  to 
interlocking  relationships  with 
connecting  carriers  will  be  deemed  to 
satisfy  any  authorization  requirement 


concluded  that  connecting  canien  are  liabte  for 
damages  under  sectioiis  206  and  Ttrf  of  the  AcL 

"The  one  exception  is  section  7BB  ariock. 
according  to  Centel.  is  necessary  sinoe  the  spadBc 
language  of  section  2(b)(2)  makes  sectrao  203 
applicable  to  2(b)(2)  camera. 

"Some  powers  and  requirements  that  are 
expressed  in  sections  206-223  are  or  may  be 
applicable  to  connecting  carriers  in  order  to  enaarc 
the  achievement  of  oar  reaponsibihtica  asider 
sections  1  and  201-206  of  the  AcL  We  hava 
interpreted  the  Act  as  implicitly  pennitting  a*  to 
apply  at  least  some  of  the  provisions  of  secbooa 
206-223  to  connecting  carriers  that  relate  to  ow 
authority  under  aectioiia  201-206.  Sae.  e.^  Com 
Services  v.  Murraysville  Telephooe  Co^  ai^pra. 
Against  this  background,  we  interpret  secboa  1  of 
the  Act  and  our  section  4(i)  potiren  as  implicitly 
permitting  us  to  apply  at  least  some  of  the 
provisions  of  the  1934  Act  where  relalad  to  oar 
authority  under  sections  201-206.  Courts  hava 
recognized  the  legitimacy  of  this  positian.  Sma.  e^ 
GTE  Service  Corporation  v  FtX,  474  FJd  7M  (ad 
Cir.  1973)  (rejecting  argument  that  the  Cooipslar  I 
maximum  separation  requirements  coald  not  ba 
imposed  on  connectinft  camerst:  Lincoln  TalephasH 
and  Telegraph  Co.  v.  FtXl  659  F.2d  lOSe  (D.C  dr. 
1982)  (holding  that  a  connectuig  carrier  could  ha 
required  to  file  tariffs  pursuant  to  sectioo  4(i) 
authority).  The  sectioo  212  prohibitKn  ot 
unauthorized  interiocks  does  not.  howa»ai.  appaar 
to  be  so  essential  to  the  achievement  of  sactiaa  1 
goals  or  the  enforcement  of  sections  201-206  thai  aw 
would  be  obliged  to  impose  such  a  requireawnl 
pursuant  to  section  4(i).  47  U.&.C  l»4(i).  if  i 
212  did  not  exist 
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that  might  be  applicable.  In  view  of  the 
ambiguity  in  the  statutory  language, 
persons  who  hold  interlocking  positions 
in  two  or  more  connecting  carriers  are 
also  encouraged  to  submit  reports,  but 
we  do  not  expect  to  initiate  any 
enforcement  proceedings  against 
persons  who  do  not  choose  to  submit 
such  reports  at  the  present  time. 

Reporting  Requirement 

32.  In  order  to  facilitate  the 
complaints  process,  we  proposed  that 
the  title  of  the  position  held  for  each 
carrier  represented  be  reported  to  the 
Commission  within  one  month  of 
assumption  of  office,  and  aimually 
thereafter. "Seven  parties  commented 
on  this  proposal,  suggesting  that  it  be 
modified  or  eliminated.**  While  agreeing 
that  the  imposition  of  some  simple 
reporting  requirement  with  regard  to 
interlocking  directorates  may  be 
desirable  in  order  to  track  interlocks 
among  entities  for  whom  separate  Part 
62  applications  will  no  longer  be 
required.  BAMS.  Bell  Atlantic  and  ITT 
suggested  that  those  persons  holding 
interlocking  positions  pursuant  to  47 
CFR  62.25  (upon  a  finding  of  common 
ownership)  should  not  have  to  file 
separate  reports  because  the 
information  is  already  a  matter  of  public 
record.  Bell  Adantic  also  noted  that 
there  is  no  need  for  additional  annual 
reports  for  interlocks  involving 
dominant  carriers,  which  remain  subject 
to  the  Part  62  apphcations  process  and 
for  which  a  change  in  status  must  be 
reported.  BAMS  recommends  that 
annual  reporting  will  be  sufficient  for 
entities  for  whom  separate  reporting 
would  still  be  required.  Centel  also 
supports  annual  reporting,  alternatively 
suggesting  that  reporting  should  be  on  a 
semi-annual  basis.  Metromedia.  Centel. 
United  Telecom,  and  Telocator/Cellular 
suggest  that  since  carriers  currently  file 
an  annual  FCC  report  Form  430 
("Common  Carrier  and  Satellite  Radio 
Licensee  Qualification  Report"),  which 
lists  the  carrier's  officers  and  directors, 
an  interlocking  directorate  report  is 
unnecessary. 

33.  We  believe  that,  except  as  to 
interlocking  directorates  between 
entities  which  remain  subject  to  the 


"  Because  use  of  "one  month"  as  the  reporting 
interval  could  result  in  possible  uncertainly,  we 
have  modified  the  rules  to  provide  for  a  more 
precise  interval  of  30  days.  In  addition,  because  any 
change  in  the  status  of  information  provided 
pursuant  to  Part  S2  (including  termination  of  the 
reported  interlock)  must  be  reported  pursuant  to  47 
CFR  02.24.  we  believe  it  is  both  unnecessary  and 
cumulative  to  require  an  annual  reporting  pursuant 
to  47  CFR  82ja  We  have  therefore  deleted  this 
requirement  from  the  final  rules. 

''Bell  Atlantic  Metromedia.  Centel.  BAMS 
United  Telecom.  Telocator/Cellular.  and  m. 


applications  process,  the  reporting 
requirement  should  be  retained  as 
proposed.  We  note  that  the  Form  430  is 
insufficient  to  track  interlocking 
directorates:  it  is  filed  annually  and 
requires  a  listing  only  of  the  filer's  own 
officers  and  directors  and  does  not 
disclose  interlocking  arrangements.  For 
purposes  of  ensuring  that  the  goals  of 
section  212  are  met.  and  of  protecting 
against  any  harm  which  might  flow  from 
interlocking  directorates,  we  believe 
that  these  arrangements  should  be 
revealed  promptly.  This  will  allow  both 
the  Commission  and  the  public  to 
become  aware  of  specific  interlocking 
arrangements  soon  after  they  arise,  and 
thus  facilitate  complaints  and 
independent  Commission  action  to 
prevent  abuses.  While  our  experience 
may  reveal  that  the  requirement  that 
interlocking  directorates  be  reported 
within  30  days  is  unnecessary  and  is 
disclosing  no  situations  warranting 
correction,  it  is  better  to  err  on  the  side 
of  caution  at  the  outset.  As  our 
experience  with  the  new  rules  grows, 
we  may  consider  lengthening  the 
reporting  interval  or  even  eliminating 
this  requirement. 

34.  However,  we  see  merit  in  the 
suggestions  of  the  commenting  parties 
that  separate  reporting  is  unnecessary 
and  duplicative  from  individuals  which 
remain  subject  to  Part  62's  applications 
process.  We  will  therefore  modify 

S  62.26  to  except  from  its  coverage  those 
who  nie  for  positions  pursuant  to 
proposed  47  CFR  62.1(a).  62.1(b).  and 
62.25. 

Miscellaneous  Suggestions 

35.  The  parties  have  suggested  several 
areas  in  which  the  proposed  rules 
should  be  clarified,  as  well  as  areas 
where  regulatory  burdens  may  be 
further  reduced.  For  example.  Federal 
Express  recommends  that  the 
Commission  make  Part  62  more  free- 
standing by  eliminating  cross-reference 
to  Part  61.  We  will  adopt  this  suggestion 
in  part,  by.eliminating  reference  to 
specific  subsections  of  Part  61.  thereby 
obviating  the  need  for  revision  of  Part  62 
whenever  the  relevant  subportions  of 
Part  61  are  revised.  We  also  believe  that 
the  language  of  9  62.1  (a)  and  (b)  should 
be  clarified  to  eliminate  confusion 
regarding  when  Part  62  applications 
must  be  filed.  Telocator/Cellular.  among 
others,  has  commented  that  the 
language  originally  proposed  leaves 
doubts  as  to  our  treatment  of  carriers 
we  have  not  yet  found  to  be  dominant  or 
non-dominant.  We  will  clarify  the 
language  accordingly.  (See  §  62.1  (a)  and 
(b)  of  the  new  Rules  in  Appendix  B.)  In 
addition,  to  the  extent  the  NPRM  may 


have  generated  confusion,  we  clarify 
that  authority  to  hold  interiocking 
directorates  of  commonly  owned 
carriers,  as  defined  in  47  CFR  62.2(c). 
need  only  be  obtained  where  a  carrier 
found  to  have  market  power  and 
therefore  defined  as  a  dominant  carrier 
under  47  CFR  61.12(c).  or  a  carrier  not 
yet  found  to  be  dominant  or  non- 
dominant,  is  involved.  Because  we  have 
found  that  interlocks  between  non- 
dominant  carriers  are  unlikely  to  cause 
harm  to  public  or  private  interests,  it  is 
unnecessary  to  make  a  determination  of 
common  ownership  to  permit  interlocks 
among  such  entities. 

36.  Finally,  Centel  recommends  that 
determinations  of  common  ownership 
for  cellular  radio  systems  be  made  by 
the  Commission  when  it  issues  a 
construction  permit  to  a  cellular  carrier 
which  is  commonly  owned  by  another 
carrier,  thus  obviating  the  need  for  a 
separate  application  seeking  such  a 
finding.  It  advises  that  applications  for 
authority  to  construct  cellular  radio 
systems  contain  all  information 
regarding  ownership  currently  required 
by  Part  62.  We  believe  the  course  of 
action  Centel  recommends  would  reduce 
a  number  of  unnecessary  applications, 
and  we  therefore  will  adopt  this 
suggestion.  In  the  future,  applicants  can 
request  a  finding  of  common  ownership 
under  Part  62  as  part  of  their  radio 
licensing  authority,  so  long  as  all 
necessary  Part  62  information  is 
supplied.** 

Regulatory  Flexibility  Act — Final 
Analysis 

37.  Need  for  and  Purpose  of  Rules. 
The  Commission  proposed  the  subject 
rules  because  of  the  need  to  eliminate 
unnecessary  rules  and  regulations  and 
to  improve  application  procedures  with 
respect  to  Part  62  of  the  Commission's 
Rules. 

38.  Comments.  No  comments  were 
received  that  directly  addressed  the 
initial  regulatory  flexibility  analysis. 

39.  Alternatives  Considered.  As  noted 
in  our  initial  flexibility  analysis,  the 
Commission's  alternative  would  be  to 
retain  unnecessary  rules  and  to  refrain 
from  improving  its  application 
procedures.  We  concluded  that  such 
alternatives  are  inconsistent  with  the 
public  interest. 

40.  Paperwork  Reduction.  The 
proposal  contained  herein  has  been 
analyzed  with  respect  to  the  Paperwork 
Reduction  Act  of  1980  and  found  to 
impose  new  or  modified  requirements  or 


**  In  the  event  the  radio  licensing  application  is 
contested  for  this  reason,  we  retain  authority  to  act 
separately  upon  the  section  212  authorization. 
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burden  upon  the  public.  Implementation 
of  any  new  or  modified  requirement  or 
burden  will  be  subject  to  approval  by 
the  OfTice  of  Management  and  Budget  as 
prescribed  by  the  Act. 

41.  Legal  Basis.  The  authority  for  this 
rulemaking  is  contained  in  sections  1, 
4{i),  4(j).  201-209,  212.  218.  301.  303.  309. 
and  403  of  the  Communications  Act  of 
1934,  as  amended,  and  section  553  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553. 

42.  Accordingly,  it  is  ordered,  that  Part 
62  of  the  Commission's  Rules  and 
Regulations  is  amended  as  specified  in 
Appendix  B  to  this  Order,  effective 
September  3. 1985. 

Federal  Communications  Commission. 
William ).  Tricarico, 

Secretary. 

Appendix  A 

Parties  Filing  Comments 

Centel  Corporation  ("Centel") 

CBS  Inc.  ("CBS") 

Kadison,  Pfaelzer,  Woodard,  Quinn  & 
Rossi  ("Kadison") 

Pepper,  Hamilton  &  Scheetz  ("Pepper") 

M/A-COM,  Inc.  ("M/A-COM") 

Federal  Express  Corporation  ("Federal 
Express") 

United  States  Telephone  Association 
("USTA") 

U  S  West,  Inc.  ("U  S  West") 

The  Bell  Atlantic  Telephone  Companies 
comprising  The  Bell  Telephone 
Company  of  Pennsylvania,  The  four 
Chesapeake  and  Potomac  Telephone 
Companies,  The  Diamond  State 
Telephone  Company,  and  New  Jersey 
Bell  Telephone  Company  ("Bell 
Atlantic") 

BellSouth  Corporation  on  behalf  of 
itself.  South  Central  Bell  Telephone 
Company,  and  Southern  Bell 
Telephone  and  Telegraph  Company 
("BellSouth") 

The  Southern  New  England  Telephone 
Company  ("SNET") 

Bell  Atlantic  Mobile  Systems,  Inc. 
("BAMS") 

The  Radio  Common  Carrier  Division  of 
Telocator  Network  of  America 
("Telocator/RCC") 

McCaw  Cellular  Communications,  Inc. 
("McCaw") 

Northeast  Pennsylvania  Cellular 
Telephone  Company.  Harrisburg 
Cellular  Telephone  Company,  and 
Allentown  Cellular  Telephone 
Company  ("Northeast  Cellular") 

United  Telecommunications.  Inc. 
("United  Telecom") 

Metro  Mobile  CTS.  Inc.  ("Metro 
Mobile") 

The  American  Information  Technologies 
Corporation  ( "Ameritech") 


TJe  Cellular  Telecommunications 
Division  of  Telocator  Network  of 
America,  Inc.  ('Telocator/Cellular") 

Metromedia,  Inc.  ("Metromedia") 

Parties  Filing  Replies 

ITT  Communications  Services,  Inc. 

("irr') 
New  Vector  Communications,  Inc. 

("New  Vector") 
United  Telecom 
Ameritech 
Telocator/Cellular 

Appendix  B 

Part  62  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  revised 
in  its  entirety  as  follows: 

PART  62— APPLICATIONS  TO  HOLD 
INTERLOCKING  DIRECTORATES 

General 

Sec. 

62.1  Scope  and  method  of  securing 
authonzation. 

62.2  Defmitions. 

Contents  of  Applications 

62.11  Information  required. 

62.12  Information  required  for  findings  of 
common  ownership. 

Administrative  Regulations 

62.21  Signature. 

62.22  Form  of  application;  number  of  copies; 
size  of  paper;  fees;  etc. 

62.23  Additional  or  different  positions  with 
same  companies. 

62.24  Change  in  status;  Commission  to  be 
informed. 

62.25  Authorization  to  hold  interlocking 
directorates  in  commonly  owned 
carriers. 

62.26  Reporting  requirements. 
Authority:  Sec.  4.  48  Stat.  1066.  as 

amended;  47  U.S.C.  154.  Interpret  or  apply 
sec  212.  48  Stat.  1974,  as  amended;  47  U.S.C. 
212. 

General 

§  62.1    Scope  and  mettiod  of  securing 
authorization. 

No  person  may  hold  the  position  of 
officer  or  director  in  more  than  one 
carrier  subject  to  the  Communications 
Act  of  1934,  as  amended,  imless  duly 
authorized  to  do  so  pursuant  to  the 
regulations  set  forth  in  this  part: 

(a)  Application  must  be  made  to  hold 
interlocking  positions  upon  more  than* 
one  carrier  subject  to  the  Act  where  any 
carrier  sought  to  be  interlocked  has 
been  found  by  the  Commission  to  have 
market  power  and  is  therefore  deflned 
as  a  dominant  carrier  under  47  CFR  Part 
61,  or  where  any  carrier  has  not  yet 
been  found  to  be  non-dominant,  except 
for  cellular  licensees  in  different 
geographic  markets.  For  purposes  of  this 
subsection  and  S  62.11,  application  must 


be  made  for  positions  upon  the  parent  or 
holding  company  of  a  carrier  subject  to 
the  Act  where  the  interlock  involves  a 
dominant  carrier. 

(b)  Persons  seeking  positions  as 
officers  or  directors  of  cellular  radio 
licensees  in  different  geographic 
markets  or  of  carriers  which  have  been 
foimd  to  be  non-dominant  are 
authorized  to  serve  in  those  capacities 
without  making  application  to  this 
Commission,  except  that  applicaticms 
shall  be  filed  for  positions  upon  non- 
dominant  and/or  cellular  carriers,  if 
interlocks  are  sought  between  such 
carrier(8)  and  any  carrier  found  to  be 
dominant  under  47  CFR  Part  61,  or  any 
carrier  not  yet  found  to  be  non- 
dominant 

(62.2    Definitions. 
As  used  in  this  part,  the  term: 

(a)  "Officer  or  director"  shall  include 
the  duties,  or  any  of  the  duties, 
ordinarily  performed  by  a  director, 
president,  vice  president  secretary, 
treasurer,  or  other  officer  of  a  carrier. 
such  as  general  counsel  general 
solicitor,  general  attorney,  comptroller, 
general  auditor,  general  manager, 
general  commercial  manager,  chief 
engineer,  general  superintendent 
general  land  and  tax  agent  or  chief 
purchasing  agent; 

(b)  "Interlocking  director"  shall  mean 
a  person  who  performs  the  duties  of 
"officer  of  director"  in  more  than  one 
carrier  subject  to  the  Communications 
Act  of  1934,  as  amended:  and 

(c)  "Commonly  owned  carriers"  shall 
mean  two  or  more  carriers,  one  of  which 
directly  or  indirectly  owns  more  than  50 
percent  of  the  stock  of  the  other  carrier 
or  carriers,  or  50  percent  or  more  of 
whose  stock  is  owned  direcUy  or 
indirectly  by  the  same  person. 

Contents  of  Applications 

§  62.1 1    Infonnation  requirsd. 

Each  application  shall  include  the 
following  infonnation: 

(a)  The  full  name,  occupation,  and 
business  address  of  the  applicant 

(b)  With  respect  to  each  canier  of 
which  the  applicant  is  an  officer  or 
director  or  seeks  to  be  an  officer  of 
director,  indicate  the  applicant's 
position,  the  nature  of  the  applicant's 
duties,  the  date  applicant  assumed  or 
will  assume  such  duties,  and  specify 
every  common  carrier  in  which 
applicant  has  a  financial  interest 
together  with  a  description  thereof. 

(c)  Provide  a  full  explanation  of  the 
reasons  why  grant  of  the  authority 
sought  will  not  adversely  affect  either 
public  or  private  interests.  In  this  regard, 
address  whether  grant  of  the  permission 
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requested  coald  result  in 
anticompetitive  conduct  by  carriers 
covered  by  the  request  or  by  carriers 
upon  which  apphcant  already  acts  as 
ofTicer  or  director,  diminution  in  the 
independence  oi  each  carrier,  or 
potential  conflicts  of  interests  on  the 
part  of  common  directors  or  officers  in 
violation  of  their  ftduciary  duties.  Set 
forth  any  gt^s  which  will  be  taken  by 
the  applicant  to  safeguard  against  such 
occurrences. 

(d)  State  whether  the  applicant  has.  as 
director  or  ofBcer  of  any  carrier  subject 
to  the  Act.  received  for  his  own  benefit, 
direcdy  or  indirectly,  any  money  or 
thing  of  value  in  respect  of  negotiation, 
hypothecation,  or  sale  of  any  securities 
issued  or  to  be  issued  by  such  carriers, 
or  has  shared  in  any  of  the  proceeds 
thereof,  or  has  participated  in  the 
making  or  paying  of  any  dividends  of 
such  carrier  hxim  any  funds  properly 
included  in  capital  accounts. 

§  62.12    hTfonnation  required  for  findings 
of  cofiwnofi  I 


Each  application  shall  state  the 
following: 

(a)  The  name  and  address  of  the 
carrier  which  seeks  a  finding  that  it 
owns  more  than  50  percent  of  the  stock 
of  another  or  other  carriers;  or  the  name 
and  address  of  the  person  who  seeks  a 
finding  that  he  owns  50  percent  or  more 
of  the  stock  of  two  or  more  carriers;  and 

(b)  The  name  and  address  of  each 
carrier  with  respect  to  which  the  finding 
is  sought  by  the  applicant;  for  each  such 
carrier,  the  total  number  of  outstanding 
shares  of  stock  of  each  category 
(common,  preferred,  etc.);  the  voting 
rights  of  each  category;  for  each 
category,  the  number  of  shares  directly 
or  indirectly  owned  by  the  applicant  and 
the  percentage  of  the  total  number  of 
outstanding  shares  in  each  category  so 
owned.  Where  ownership  is  indirect,  the 
applicant  shall  submit  information 
regarding  each  intermediate  entity 
involved  to  show  that  the  applicant  is 
the  owner  of  the  stock  described. 

Administrative  Regulations 

S  62.21    Signatura. 

(a)  The  original  apphcation  filed 
pursuant  to  §  62.11,  and  any  amendment 
or  change  in  status,  shall  be  signed  by 
the  individual  applicant. 

(b)  The  original  application  filed 
pursuant  to  S  62.12  should  be  signed  by 
the  applicant,  if  an  individual,  or  by  a 
duly  authorized  officer,  if  a  company  or 
corporation. 

§  62.22    Fonn  of  appiication;  numtwr  of 
copies;  size  of  papar,  fees,  stc 

The  original  application  and  two 
copies  thereof  shall  be  filed  with  the 


Commission.  Each  copy  shall  bear  the 
dates  and  signatures  that  appear  on  the 
original  and  shall  be  complete  in  itself, 
but  the  signatures  on  the  copies  may  be 
stamped  or  typed.  The  application  shall 
be  submitted  in  typewritten  or  printed 
form,  on  paper  not  more  than  8V^  inches 
wide  and  not  more  than  11  inches  long, 
with  a  left-hand  margin  of 
approximately  1  Vt  inches,  and  if 
typewritten,  the  impression  must  be  on 
only  one  side  of  the  paper  and  must  be 
double  spaced.  Each  such  application 
shall  be  accompanied  by  the  fee 
prescribed  in  Subpart  G  of  Part  1  of  this 
chapter. 

$62.23    Additional  or  differsnt  positions 
with  same  companies. 

If  an  applicant  has  been  authorized  by 
the  Commission  upon  application  filed 
pursuant  to  §  62.11  to  hold  certain 
positions  as  officer  or  director  of  certain 
carriers  and  is  subsequently  elected  or 
appointed,  or  anticipates  election  or 
appointment,  to  additional  or  different 
positions  with  one  or  more  of  the  same 
carriers,  he  may  report  the  change  in  the 
manner  and  form  provided  in  §  62.24 
relating  to  "change  in  status". 
Authorization  for  the  holding  of  such 
additional  or  different  positions  shall  be 
deemed  granted  as  of  the  15th  day 
following  the  filing  of  such  report,  unless 
within  that  time  the  Commission  shall 
call  upon  the.  applicant  for  additional 
infoi^ation  or  for  the  filing  of  a  formal 
applicatiofL 

§  62.24    Change  In  status;  Commission  to 
be  informed. 

Should  any  change  occur  in  the  status 
as  reported  under  this  part,  the 
applicant  shall  report  such  change  to  the 
Commission  within  30  days  after  such 
change  occurs. 

§  62.25    Auttiorization  to  hold  interlocking 
directorates  in  commonly  owned  carriors. 

After  the  Commission  has  found  upon 
application  filed  pursuant  to  §  62.12  that 
two  or  more  carriers  are  commonly 
owned  carriers,  any  duly  designated 
person  is  authorized  hereby  to  be  an 
interlocking  director  of  two  or  more  such 
carriers.  However,  the  authorization 
herein  granted  to  any  interlocking 
director  shall  be  automatically  canceled 
with  respect  to  any  position  held  in  any 
such  carrier  which  at  any  time  ceases  to 
be  a  commonly  owned  carrier,  without 
notice  thereof  by  the  Commission,  either 
to  the  interlocking  director,  to  the 
carrier,  or  to  the  person  upon  whose 
application  a  finding  of  common 
ownership  was  made.  In  event  of  such 
cancellation,  the  interlocking  director 
shall  immediately  cease  and  desist  from 
acting  in  that  capacity  with  respect  to 
the  carrier  which  has  ceased  to  be  a 


commonly  owned  carrier  until  such  time 
as  appropriate  authorization  is  obtained 
pursuant  to  this  Part. 

§  62.26    Reporting  requirements. 

All  persons  holding  interlocking 
positions  on  more  than  one  carrier 
subject  to  the  Act,  including  positions 
upon  a  parent  or  holding  company  of  a 
carrier,  shall  report  to  the  Commission 
within  30  days  of  assumption  of  the 
interlocking  positions,  including  the  title 
of  the  po8ition(s)  held  for  each  carrier 
(or  holding  or  parent  company  of  a 
carrier)  represented.  This  subsection 
shall  also  apply  to  positions  upon 
connecting  carriers  as  defined  in  47 
U.S.C.  153(u).  so  long  as  the  interlock 
with  the  connecting  carriers)  also 
involves  positions  upon  a  fully  subject 
carrier.  This  subsection  shall  not  apply 
to  persons  who  must  file  applications 
pursuant  to  §§  62.1(a),  62.1(b),  and  62.25 
hereof. 

|FR  Doc.  85-18406  Filed  8-1-85;  8:45  am] 
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47  era  Part  73 

[Docket  No.  20735;  RM-1301;  RM-1974;  RM- 
2655) 

Noncommercial,  Educational  FM 
Broadcast  Stations;  Correction 

AQENCY:  Federal  Communications 
Commission. 

action:  Final  rule;  correction. 

summary:  These  corrections  to  the 
Memorandum  Opinion  and  Order 
relating  to  noncommercial,  educational 
FM  broadcast  stations  are  necessary 
because  the  original  printing  contained 
erroneous  information. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathryn  S.  Hosford,  Mass  Media 

Bureau,  (202)  632-9660 
Michael  Lewis,  Mass  Media  Bureau, 

(202) 632-9660 
SUPf>LEMENTARV  INFORMATION: 

Erratum 

In  the  matter  of  changes  in  the  rules 
relating  to  Noncommercial,  Educational  FM 
Broadcast  Stations:  Docket  No.  20735:  RM- 
1301,  RM-1974.  RM-2e55. 

Released:  July  24. 1985. 

On  July  11, 1985,  the  Commission 
released  an  Erratum  (Mimeo  5713) 
correcting  two  items  of  the 
Memorandum  Opinion  and  Order 
(MO&O)  in  the  above  entitled 
proceeding  (FCC  85-328,  Mimeo  35929). 
adopted  June  20. 1985.  released  June  27. 
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1985  (50  FR  27954.  July  9, 1985).  Those 
changes  have  been  repeated  here  along 
with  various  other  corrections.  Thus,  the 
subject  MO&O  is  corrected  as  follows: 

1.  In  paragraph  61  of  the  text,  the 
Commission's  action  is  changed  from 
"effective  up  adoption"  to  "effective 
upon  adoption". 

2.  In  Appendix  C,  47  CFR  73.525.  Table 
B  in  paragraph  (d)(1),  the  effective 
radiated  powers  (kW)  for  NCE-FM 
Channel  203  should  change  from  "2.9"  to 
"3.1"  and  Channel  214  should  change 
from  "46.7"  to  "46.8". 

3.  In  Appendix  C.  47  CFR  73.511. 
paragraph  (b)  is  corrected  to  read  as 
follows: 

§  73.51 1    Power  and  antenna  height 
requirements. 


(b)  No  new  noncommercial 
educational  FM  station  will  be 
authorized  with  facilities  greater  than 
Class  B  in  Zones  I  and  I-A  or  Class  C  in 
Zone  II,  as  deHned  in  S  73,211. 

4.  In  Appendix  C,  47  CFR  73.525, 
paragraphs  (b)(1)  introductory  text.  (i). 
(ii).  and  (e)(2)(i)  are  corrected  to  read  as 
follows: 

$73,525    TV  Channel  6  protection. 

♦        «        *        ♦        • 

(b)  Existing  NCE-FM  stations. 

(1)  An  NCE-FM  station  operating  on 
Channels  201-220  with  facilities 
authorized  as  of  December  31, 1984,  is 
not  subject  to  this  section  unless  it 
proposes  either 

(i)  To  make  changes  in  operating 
facilities  or  location  which  will  increase 
predicted  interference  as  calculated 


under  paragraph  (e)  of  this  section  to  TV 
Channel  6  reception  in  any  direction;  or, 

(ii)  To  increase  its  ratio  of  vertically 
polarized  to  horizontally  polarized 
transmissions. 


(e)  •  *  * 
(2)  •  *  • 

(i)  The  population  of  all  incorporated 
places  or  Census  designated  places  will 
be  subtracted  from  the  County 
Subdivision  population; 

5.  In  Appendix  C  47  CFR  73.525, 
paragraph  (e)(4)(ii),  the  phrase  "A  is  40 
dB  if'  is  changed  to  read  "A  is  40  if*. 

Federal  Communications  Commission. 

William ).  Tricarico, 

Secretary. 

[FR  Doc.  85-18405  Filed  8-1-85;  8:45  am] 
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Proposed  Rules 


Federal   Reader 
Vol.  SO.  No.  149 
Friday.  August  2.  1985 


The  section  of  the  FEDERAL  REGISTER 
contains  notices  to  rhe  public  of  Vhe 
proposed  Issuance  of  oties  and 
regulations.  TT>e  purpose  of  these  notices 
o  to  gwe  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  at  the  final 
njles. 


FEDERAL  DEPOSTT  INSURANCE 
CORPORATION 

12  CFR  Part  330 

Recordkeeping  Requirements  for 
Depoetts  Placed  by  Deposit  Brolters 

AOCNCv:  Federal  Deposit  Insurance 
Corporation  ("FDIC"). 

ACnON:  Notice  of  proposed  rulemaking. 

summary:  The  FDIC  is  proposing  to 
amend  certain  recordkeeping 
i^uirements  affecting  the  manner  in 
which  insurance  coverage  on  brokered 
deposits  is  determined.  The 
amendments  would  require  disclosure  in 
the  account  records  of  the  bank  of  the 
identity  of  each  person  having  a 
beneficial  ownership  interest  in  such 
accounts  in  order  for  those  persons  to 
obtain  insurance  coverage.  The  primary 
purpose  of  the  amendments  is  to  enable 
the  FDIC  to  determine  quickly  and 
efficiently  the  extent  of  insurance 
coverage  on  brokered  deposits  for 
supervisory  and  regulatory  reasons'and 
to  make  informed  decisions  regarding 
the  costs  of  alternatives  considered  in 
handling  insured  banks  which  are 
failing. 

DATE:  Comments  must  be  received  by 
September  3, 1985. 

AOORE8S:  Comments  should  be  sent  to 
Hoyle  L  Robinson,  Executive  Secretary. 
Federal  Deposit  Insurance  Corporation, 
550  17th  Street,  N.W.,  Washington.  D.C. 
20429.  Comments  may  be  hand  delivered 
to  Room  6108  on  weekdays  between  8:30 
a.m.  and  5:00  p.m.  and  should  reference 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register.  All  written 
comments  will  be  made  available  for 
public  inspection  during  normal 
business  hours  at  the  Office  of  the 
Executive  Secretary. 

FOB  FURTHCR  INFOmMATION  CONTACT: 

Joseph  A.  DiNuzzo.  Senior  Attorney,  or 
Patti  C.  Fox,  Attorney.  Legal  Division. 
(202)  389-4171.  or  William  G.  Hrindac, 
Examination  Specialist.  Division  of  Bank 
Supervision,  (202)  389-4761.  Federal 


Deposit  Insurance  Corporation,  550 17th 
Street,  N.W..  Washington.  D.C.  20429. 
SUTFLEMBITAItV  MrORMATtON: 

As  announced  in  the  Federal  Register 
on  April  11, 1985,  the  FDIC  intends  to 
review  and  revise  its  current  regulations 
on  deposit  insurance  coverage  tound  at 
12  CFR  Part  33a  See  50  FR  14247. 14248 
(1985).  TTie  proposed  recordkeeping 
regulations  constitute  the  flrst  of  several 
changes  contemplated  for  Part  330. 
Additional  changes  to  Part  330  will  be 
made  pending  further  study. 

The  banking  system  has  changed 
considerably  in  the  recent  past. 
Deregulation  of  interest  rates  on 
deposits  has  substantially  increased  the 
funding  costs  of  banks  and  created 
pressures  to  invest  in  riskier  loans  and 
other  investments  in  order  to  obtain 
higher  yields  necessary  to  cover  the 
increased  costs  with  a  margin  of 
profitability.  Vigorous  competition  for 
quality  loans  and  investments  has 
added  to  this  tendency  to  assume 
greater  risk  in  order  to  obtain  higher 
yields.  Many  state  legislatures  have 
liberalized  the  investment  powers  of 
state-chartered  depository  institutions 
by  authorizing  them  to  invest  in  a 
variety  of  new.  higher-risk  undertakings 
such  as  real  estate  development.  Banks 
are  also  taking  advantage  of 
sophisticated  new  investment  and  fee- 
generating  mechanisms  such  as  futures 
contracts  and  interest  rate  swaps.  As  a 
result,  the  banking  system  today  is 
considerably  more  diverse  and 
complicated,  thereby  posing  potentially 
greater  risks  to  the  banks  and  to  the 
FDIC  insurance  fund. 

With  regard  to  bank  funding  in 
particular,  deregulation  of  interest  rates 
on  deposits  now  permits  banks  to 
compete  for  deposits  on  the  basis  of 
price,  i.e.,  by  offering  higher  interest 
rates.  Technical  improvements  in  data 
processing  and  telecommunications 
have  expanded  deposit  markets 
geographically  while  the  existence  of 
the  $100,000  FDIC  insurance  coverage 
has  effectively  created  a  risk-free 
investment  unit  for  potential  depositors 
everywhere.  As  a  result,  depositors  may 
now  pursue  the  highest  risk-free  yields 
available  from  insured  banks  throughout 
the  United  States.  Insured  banks  in  turn 
are  now  able  to  attract  virtually 
unlimited  funding  simply  by  offering 
marginally  higher  rates  of  interest. 
Moreover,  this  insured  funding  can  be 
obtained  very  rapidly  regardless  of  a 


bank's  financial  condition.  In  many 
instances,  the  banks  most  willing  to  pay 
marginally  higher  rates  are  those 
preparing  to  embark  on  high-risk 
investment  strategies.  Others  in  this 
category  are  already  in  a  weakened  or 
failing  condition  and  seeking  to  prolong 
their  life,  while  hoping  to  recoup  their 
losses  through  high-risk  lending  and 
investment  practices.  A  significant 
number  of  companies  whose  business  it 
is  to  identify  insured  banks  paying  high 
rates  of  interest  on  deposits  and  to  place 
customers'  deposits  with  those  banks 
have  provided  funding  to  banks  based 
solely  on  the  interest  rates  offered.  The 
activities  of  these  deposit  brokers  have 
resulted  in  increased  losses  to.the  FDIC 
when  the  depository  banks  eventually 
failed. 

Bank  failures  have  increased 
dramatically  in  recent  years.  For  the 
three  year  period  of  1979  through  1981. 
30  banks  failed.  From  January  1982 
through  December  1984.  there  were  169 
bank  failures.  As  of  the  end  of  June,  52 
banks  had  failed  in  1985.  There  are 
approximately  1000  banks  on  the 
problem  bank  list.  Given  the  pace  of 
failures  to  date,  the  number  of  banks 
which  will  fail  this  year  will  likely 
exceed  the  post-Depression  record  of  79 
failures  in  1984. 

Data  collected  by  the  FDIC  has 
established  a  clear  correlation  between 
brokered  deposits  and  problem  banks. 
Between  1982  and  1984,  69  of  the  FDIC- 
insured  b^ks  that  failed  held  over  $1 
billion  in  rally  insured  brokered 
deposits;  and,  in  two  cases,  brokered 
funds  represented  more  than  75  percent 
of  the  closed  banks'  deposits.  A  recently 
completed  survey  of  FDIC-insured  banks 
and  thrifts  holding  fully  insured 
brokered  deposits  in  excess  of  five 
percent  of  their  deposits  revealed  $2.3 
billion  of  such  funds  in  more  than  70 
institutions.  These  figures  illustrate  that 
an  insured  bank  can  obtain  a 
substantial  amount  of  brokered 
deposits,  thereby  acquiring  the  ability  to 
alter  radically  the  character  of  the 
bank's  investments  and  the  risk  the 
bank  poses  to  the  FDIC  insurance  fund. 

Unfortunately,  the  precise  amount  of 
the  risk  to  the  insurance  fund  is  not 
always  apparent  because  of  the  varying 
nature  of  the  brokerage  arrangements.  In 
many  instances,  brokers  obtain  large 
denomination  certificates  of  deposit  in 
bearer  form  or  as  agents  or  nominees  for 
their  client  investors.  In  these  cases,  ft  is 
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impossible  to  determine  the  extent  of 
deposit  insurance  coverage,  and  hence 
the  risk  to  the  insurance  fund,  from  the 
records  of  the  bank  because  the 
benericial  ownership  of  these  deposits  is 
revealed  only  in  the  records  of  the 
broker.  Based  on  a  recent  survey,  it  is 
estimated  that  up  to  two-thirds  of  all 
fully  insured  brojiered  deposits  may  be 
held  in  this  manner,  i.e.,  as  certificates 
of  deposit  in  bearer  form  or  by  brokers 
as  agents  or  nominees  for  investors. 

In  view  of  the  increased  rate  of  bank 
failures  and  the  frequent  use  of  brokered 
deposits  by  failing  banks,  the  FDIC  has 
an  increasing  need  to  know  the  extent  of 
insurance  coverage  of  deposits  in 
problem  and  failing  banks.  This 
information  is  important  to  the  FDIC  in 
meeting  its  statutory  obligation  under 
the  assistance  provisions  of  the  Gam-St 
Germain  Depository  Institutions  Act  of 
1982.  See  12  U.S.C.  1823(c).  Generally, 
section  1823(c)  authorizes  the  FDIC  to 
provide  assistance,  directly  or  through  a 
merger,  to  a  failing  insured  bank  to 
prevent  its  closing  or  to  facilitate  the 
assumption  of  its  Uabihties  after  the 
bank  closes.  In  making  a  determinatirai 
under  section  1823(c).  the  FDIC 
generally  is  bound  by  a  "cost  test":  the 
amount  of  assistance  is  limited  to  that 
"reasonably  necessary  to  save  the  cost 
of  liquidating,  including  paying  the 
insured  accounts."  12  U.S.C 
1823(c)(4)(A).  A  proper  evaluation  of  the 
risk  of  exposure  to  the  FDIC  insurance 
fund  under  the  cost  test  requires  a 
reasonably  accurate  assessment  of  the 
amount  and  number  of  potentially 
insured  accounts.  The  proposed 
regulations  will  provide  the  information 
necessary  to  facilitate  an  assessment  of 
the  amount  of  insurance  to  be  afforded 
to  potentially  insured  brokered  deposits 
promptly  at  the  time  of  a  bank's  closing. 

The  FDIC's  current  rules  on 
recordkeeping  provide  that  the  deposit 
account  records  of  an  insured  bank  are 
conclusive  as  to  the  existence  of  any 
relationship  pursuant  to  which  funds  in 
the  account  are  deposited  and  on  which 
a  claim  for  insurance  coverage  is 
founded.  12  CFR  330.1(bKl).  If  the 
account  records  reveal  a  relationship 
between  the  depositor  and  other 
persons  which  may  provide  a  basis  for 
additional  insurance,  the  details  of  the 
relationship,  including  the  interests  of 
other  persons,  must  be  disclosed  either 
in  the  bank's  records  or  the  depositor's 
records  maintained  in  good  faith  and  in 
the  regular  course  of  business.  12  CFR 
330.1(b)(2).  When  an  agent  holds  an 
account  for  a  principal,  for  example,  the 
insurance  coverage  "flows  ^trough"  the 
agent  to  the  principal  ao  long  as  the 
bank's  records  indicate  that  the  account 


is  held  in  an  agency  capacity  and  either 
the  bank's  or  the  agent's  records  show 
the  ownership  interest  of  the  principal  in 
the  account.  12  CFR  330.2.  bi  addition, 
section  33ail  provides  that  an  owner  of 
a  negotiable  deposit  instrument  will  be 
recognized  for  insurance  purposes  as  if 
his  or  her  name  and  interest  were 
disclosed  on  the  bank's  records, 
provided  the  instrument  was  negotiated 
to  that  owner  prior  to  the  bank's  closing. 
12  CFR  330.11. 

Given  the  frequency  and  volume  of 
brokered  deposits  held  by  failing  banks 
and  the  complex  account  ownership 
devices  commonly  used,  the  ciurent 
recordkeeping  rules  do  not  provide  the 
FDIC  with  sufficient  hifonnation  to 
.assess  its  insurance  exposure.  In 
addition,  the  current  rules  do  not 
sufficiently  enable  the  FDIC  to 
determine  accurately  the  potential  costs 
of  viable  alternatives  in  assisting, 
merging,  or  liquidating  a  failing  bank  as 
required  under  section  1823(c).  The 
inability  to  obtain  ownership 
information  on  brokered  funds  from  a 
bank's  records  may  impede  the 
decisional  process  and  expose  the 
insurance  fund  to  additional  costs.  In 
view  of  the  volume  of  brokered  deposits 
being  placed  in  problem  banks,  the  FDIC 
must  have  a  means  of  identifying  the 
beneficial  owmership  interests  in  these 
funds. 

In  January  1985  the  FDIC  issued  a 
regulation  imposing  monthly  reporting 
requirements  on  all  FDlC-insured  banks 
maintaining  a  certain  level  oi  brokered 
deposite.  12  CFR  304.4.  The  rule  is 
designed  to  enable  the  FDIC  to  monitor 
the  receipt  of  insured  brokered  fimds 
and  take  appropriate  supervisory  action 
to  curb  improper  activities.  The 
proposed  recordkeeping  requirements 
thus  parallel  the  supervisory  efforts  of 
the  FDIC  as  regulator  by  also  addressing 
concerns  raised  in  the  FDIC's  capacity 
as  receiver  and  insurer.  In  that  regard, 
the  proposed  recordkeeping  regulations 
do  not  cover  the  issues  raised  in  the 
FDIC's  rule  on  brokered  deposits  now  in 
litigation.  See  49  FR  13.003  (1984).  There 
is  no  limitation  on  insurance  coverage 
for  brokered  deposits  under  the 
proposed  rules  nor  do  they  operate  in 
any  manner  as  a  replacement  for  the 
prior  rule. 

The  proposed  regulations  would 
create  an  exception  from  existing 
recordkeeping  requirements  for  deposits 
placed  by  deposit  brokers.  In  situations 
where  deposit  brokers  place  customers' 
funds  with  insured  banks,  the  banks* 
records  would  have  to  indicate  the 
existence  of  the  agency  relationship  and 
the  names  of  the  owners  of  the  deposits. 
If  not,  the  recordkeeping  requirements 


for  "flow  through"  insurance  coverage  to 
the  agent's  principals  would  not  be  met. 
and  the  deposits  would  be  deemed  held 
by  the  deposit  broker  in  his  or  her 
individual  ownership  capacity  for 
insurance  purposes.  The  proposal 
defmes  a  "deposit  broker"  as  any 
person  engaged  in  the  business  of 
placing  or  facilitating  the  placement  of 
funds  of  third  parties  with  insured 
banks.  It  also  encompasses  businesses 
that  place  funds  with  insured  banks  for 
the  purpose  of  selling  interests  in  the 
deposits  to  third  parties  The  use  of  the 
phrase  "engaged  in  the  business  of* 
deposit  brokering  is  intended  to  exclude 
implicitly  from  the  definition  of  deposit 
broker  persons  and  entities  such  as 
insured  banks  which  solicit  funds  for 
themselves,  trust  departments  of 
depository  institutions,  trustees  df 
employee  benefit  plans,  trustees  of 
trusts  estabhshed  for  a  purpose  other 
than  that  of  placing  funds  with  insured 
banks,  agents  or  nominees  whose 
primary  purpose  is  not  the  placement  of 
funds  with  banks,  and  deposit-listing 
services.  In  addition,  the  current 
regulation  covering  negotiable 
instruments,  12  CFR  330.11,  has  been 
amended  to  prevent  easy  circumvention 
of  the  proposed  nde 

The  amendments  would  provide  the 
FDIC  with  information  to:  (1)  more 
accurately  assess  its  insurance  exposure 
in  insured  banks  utihzing  brokered 
deposits.  (2)  prevent  fraud  and  abuse 
designed  to  increase  insurance 
coverage.  (3)  shorten  the  delay  in 
determining  the  validity  of  msurance 
claims  on  such  accounts  and  thus  speed 
the  entire  insurance  settlement  process 
as  required  by  law,  and  (4)  assess  more 
accurately  and  quickly  the  viable 
alternatives  in  a  failing  bank  situatioa 
under  the  section  1823(c)(4)  cost  test. 
The  FDIC  is  required  by  law  to  settle 
insured  accounts  as  expeditiously  as 
possible.  12  U.S.C  1821(f). 

The  possibility  of  fr^ud  and  abuse  is 
of  particular  concern  to  the  FDIC  in 
view  of  the  potential  losses  to  the 
insurance  fund.  Limiting  potential  fraud 
and  evasion  of  insurance  limits  is  one 
purpose  of  flie  recordkeeping  rules.  As 
the  Federal  Home  Loan  Bank  Board 
recently  observed  in  the  proposed 
revision  of  its  jnsurarjce  regulations,  the 
$100,000  insurance  corerage  has 
encouraged  the  development  of  complex. 
ownershp  devices.  50  FR  19  1985  (1985). 
Such  devices  increase  the  possibility  of 
the  invention  of  fraudulent  relationships 
designed  to  increase  insurance 
coverage.  FEHC  inrestigations  in  sereral 
recent  bank  failures  have  uncovered 
facts  indicating  possible  fraud  and 
misuse  in  connection  wfth  brokered 
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funds.  In  some  instances,  a  linked 
financing  arrangement  between  the 
deposit  broker  and  the  bank  results  in 
questionable,  abusive  loan  practices, 
such  as  ill-advised  loans  to  out-of- 
territory  customers  of  illegal  loans  to 
insiders.  The  FDIC  believes  the 
proposed  recordkeeping  regulations  will 
help  to  deter  the  possibility  of  fraud  and 
abuse  in  connection  with  brokered 
deposits. 

The  proposed  amendments  to  the 
current  recordkeeping  rules  would  be 
authorized  by  section  12(c)  of  the 
Federal  Deposit  Insurance  Act  (12  U.S.C. 
1822(c))  (the  "Act"),  which  gives  the 
FDIC  discretionary  authority  in  the  non- 
recognition  of  certain  claims: 

(c)  Except  as  otherwise  pre8crit)ed  by  the 
Board  of  Directors,  neither  the  Corporation 
nor  such  new  bank  or  other  insured  bank 
shall  be  required  to  recognize  as  the  owner  of 
any  portion  of  a  deposit  appearing  on  the 
records  of  the  closed  bank  under  a  name 
other  than  that  of  the  claimant,  any  person 
whose  name  or  interest  as  such  owner  is  not 
disclosed  on  the  records  of  such  closed  bank 
as  part  owner  of  said  deposit,  if  such 
recognition  would  increase  the  aggregate 
amount  of  the  insured  deposits  in  such  closed 
bank. 

The  FDIC's  authority  to  implement 
appropriate  regulations  to  determine 
insurance  coverage  is  well  within  the 
express  statutory  language  of  section 
1822(c).  Further,  section  1819  Tenth*  of 
the  Act  authorizes  the  FDIC  to  prescribe 
the  rules  and  regulations  necessary  to 
carry  out  the  provisions  of  the  Act.  12 
U.S.C.  1819  Tenth.  The  FDIC  can  thus 
exclude  from  deposit  insurance 
coverage  those  categories  of  persons  not 
listed  on  bank  records  as  owners  of 
deposits,  if  recognition  would  increase 
the  aggregate  amount  of  insured 
deposits  in  a  closed  bank. 

The  FDIC  believes  that  brokered 
deposits  represent  a  unique  situation 
very  different  from  other  custodial 
accounts,  thereby  warranting  disclosure 
of  the  beneflcial  owners  on  the  bank's 
records.  The  other  major  category  of 
custodial  accounts  is  employee  benefit 
plans,  in  which  a  high  percentage  of  all 
such  deposits  are  insured.  See  12  CFR 
330.1(c)  and  330.10.  As  a  matter  of  public 
policy,  employee  benefit  plans  have 
been  accorded  special  treatment  under 
the  law  to  support  and  encourage  their 
retirement  and  pension  functions.  See  29 
U.S.C.  lOOl.  The  extensive  regulation  to 
which  employee  benefit  plans  are 
subject  provides  safeguards  against 
fraud  and  abuse.  Although  employee 
benefit  plans  are  investment  vehicles, 
the  custodian  of  such  a  plan  is  subject  to 
legal  and  fiduciary  duties  not  present  in 
the  typical  money  brokerage 
relationship.  In  contrast,  the  use  of 


brokered  deposits  has  contributed  to  the 
number  and  complexity  of  bank  failures 
and  has  caused  sizeable  losses  to  the 
FDIC  insurance  fund. 

Other  types  of  custodial  accounts  do 
not  present  the  same  prospect  for 
dramatic  growth  as  do  brokered 
deposits;  thus,  there  is  no  need  to  except 
them  from  current  recordkeeping  rules. 
Nor  do  other  custodial  accounts  appear 
with  as  much  frequency  in  failed  banks 
compared  to  brokered  deposits.  The 
FDIC,  however,  may  determine  the 
necessity  for  stricter  recordkeeping  rules 
for  other  custodial  accounts  in  the 
future.  Comments  are  invited  on  the 
prospect  of  expanding  the  scope  of  this 
proposed  amendment  to  other  custodial 
accounts,  as  well  as  on  all  aspects  of  the 
proposed  regulation. 

Procedural  Requirements 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612),  the 
Board  of  Directors  hereby  certifies  that 
the  rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule  would 
require  that  the  records  of  an  insured 
bank  pertaining  to  deposit  accounts 
placed  by  deposit  brokers  disclose  the 
identity  of  each  person  having  a 
beneficial  ownership  interest  in  such 
accounts  and  the  amount  of  that 
interest.  The  banks  that  are  most  likely 
to  be  affected  by  the  rule  are  those 
issuing  large  ($1  million  and  over) 
certificates  of  deposit  in  bearer  form  or 
in  the  names  of  nominees  for  subsequent 
participation  by  individual  depositors  up 
to  $100,000  each.  Such  banks  tend  to  be 
the  larger  institutions.  The 
recordkeeping  requirements  contained 
in  this  rule  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  pursuant  to  section  3504(h)  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3504(h)). 

Although  the  FDIC  usually  provides  a 
sixty-day  comment  period  for  proposed 
regulations,  the  Board  of  Directors  has 
determined  that  a  thirty-day  comment 
period  is  necessary  in  this  situation 
because  of  the  increasing  number  of 
bank  facilities  and  the  serious  risk 
posed  to  the  insurance  fund  by  brokered 
deposits.  The  Board  believes  that  the 
proposed  amendments  will  aid  the  FDIC 
in  carrying  out  its  duties  as  regulator 
and  insurer,  and  believes  these  rules 
will  provide  an  additional  tool  for 
monitoring  brokered  deposits  and  their 
impact  on  banks. 

List  of  Subjects  in  12  CFR  Part  330 

Administrative  practice  and 
procedure.  Bank  deposit  insurance. 
Banks,  Banking,  Federal  Deposit 
Insurance  Corporation,  Foreign  banks. 


Banking,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  above,  it  is 
proposed  that  Part  330  of  Title  12  of  the 
Code  of  Federal  Regulations  be 
amended  as  set  forth  below. 

PART  330— CLARIFICATION  AND 
DEFINITION  OF  DEPOSIT  INSURANCE 
COVERAGE 

1.  The  authority  citation  for  Part  330  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C.  1813, 1817, 1821, 1822, 
1823. 

2.  It  is  proposed  that  §  330.1  be 
amended  by  revising  paragraph  (b)(2)  to 
read  as  follows: 

$330.1    General  prtnclpl««  applicable  In 
determining  Insurance  of  deposit  accounts. 

•        •         •         *         ♦ 

(b) •  •  • 

(2)  If  the  deposit  account  records  of  an 
insured  bank  disclose  the  existence  of  a 
relationship  which  may  provide  a  basis 
for  additional  insurance,  the  details  of 
the  relationship  and  the  interests  of 
other  parties  in  the  account  must  be 
ascertainable  either  from  the  records  of 
the  bank  or  the  records  of  the  depositor 
maintained  in  good  faith  and  in  the 
regular  course  of  business. 
Notwithstanding  this  general  rule,  no 
claim  for  insurance  coverage  based  on 
an  ownership  interest  in  deposit 
accounts  maintained  by  a  "deposit 
broker"  will  be  recognized  unless  the 
identities  of  the  owners  of  such  interests 
and  the  amount  of  those  interests  are 
disclosed  on  the  records  of  the  bank.  For 
purposes  of  this  section,  "deposit 
broker"  means  any  person  engaged  in 
business  of:  (i)  placing  or  facilitating  the 
placement  of  funds  of  third  parties  with 
insured  banks,  or  (ii)  placing  funds  with 
insured  banks  for  the  purpose  of  selling 
interests  in  the  deposits  to  third  parties. 
All  funds  placed  or  renewed  by  a 
deposit  broker  on  or  after  [the  effective 
date  of  this  amendment]  will  be  subject 
to  this  provision. 

3.  It  is  proposed  that  {  330.11  be 
amended  by  adding  a  new  sentence  at 
the  conclusion  thereof  as  follows: 

§330.11    Deposits  evidenced  by 
negotiable  Instruments. 

*  *  '  Notwithstanding  the  provisions 
of  this  section,  an  owner  with  an 
interest  in  a  deposit  placed  by  a 
"deposit  broker."  as  defined  in  section 
330.1(b)(2),  and  which  is  evidenced  by  a 
negotiable  instrument  shall  be  subject  to 
the  recordkeeping  requirements  of 
§  330.1(b)(2)  for  all  purposes  of  claim  for 
insured  deposits. 
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By  order  of  the  Board  of  Dtrecton  (his  29th 
day  of  July.  1985. 
Margaret  M.  OImd, 

Deputy  Executive  Secretary. 

|FR  Doc.  85-18402  Filed  8-1-85;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

f  Airspace  Docket  No.  85-aWa-25) 

Proposed  Alteration  and 
Estabiistmient  of  VOR  Federal 
Airways;  California 

agency:  Federal  Aviation 

Administration  [FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  Tliis  notice  proposes  to  alter 
the  descriptions  of  several  Federal 
Airways  located  in  the  state  of 
Catifomia  by  revoking  some  airway 
segments  and  renumbering  others.  This 
action  supports  the  FAA's  agreement 
with  the  International  Civil  Aviation 
Organization  (ICAO)  to  eliminate  all 
alternate  airway  designations  from  the 
National  Airspace  System. 
DATES:  Comments  must  be  received  on 
or  before  September  18, 1985. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Director,  FAA. 
Western-Pacific  Region,  Attention: 
Manager,  Air  Traffic  Division.  Docket 
No.  85-AWA-25.  Federal  Aviation 
Administration.  P.O.  Box  92007, 
Worldway  Postal  Center,  Los  Angeles, 
CA  90009. 

The  official  docket  may  be  examined 
in  the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel.  Room  916,  800  Independence 
Avenue,  SW.,  Washington,  D.C. 

An  informal  docket  may  also  be 
examined  during  normal  busmess  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATfON  CONTACT: 

Lewis  W.  Still,  Airspace  and  Air  Traffic 
Rules  Branch  (ATO-230),  Airspace- 
Rules  and  Aeronautical  Information 
Division,  Air  Traffic  Operations  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW.. 
Washington.  D.C.  20591;  telephone:  (202) 
426-8626. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 


by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket^and  be  submitted  in 
triplicate  to  the  address  listed  ebove. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No,  85-AWA-25."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public 
Information  Center.  APA-430,  800 
Independence  Avenue.  SW.. 
Washington.  D.C.  20591,  (H>by  calling 
(202)  426-8058.  Coihmunications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.123  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  alter  the  descriptions  of 
several  VOR  Federal  Airways  located  in 
the  vicinity  of  Oakland,  CA,  by  deleting 
all  alternate  route  designations.  In 
addition,  some  airway  segments  will  be 
revoked  and  other  segments  will  be 
renumbered.  Section  71.123  of  Part  71  of 
the  Fedeal  Aviation  Regulations  was 
republished  in  Handbook  7400.6A  dated 
January  2, 1985. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 


established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It 
therefore — (1)  is  not  a  "naior  rnle" 
under  Executive  Order  12291:  (2)  is  not  a 
"significant  ruie"  under  DOT  Regulatory 
Policies  artd  Procedures  (44  FR  11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  cmly  affect  air  traffic 
procedures  and  air  navigation,  il  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  luider  the 
criteria  of  the  Regulatory  Flexibility  Act 

list  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  VOR  Federal 

airways. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

AutbKity:  4»  VS.C.  1348(a).  1354(a).  151ft 
Executive  Order  10654;  49  U.S.C.  ia6(g) 
(Revised  Pub.  L  97-449.  January  12. 1983):  14 
CFTi  11.69. 

2.  Section  71.123  is  amended  as 
followr 

V-6 — { Amended! 

By  removing  the  words  "Sacramento, 
including  a  south  alternate  via  INT  Oakland 
077*  and  Sacramento  194*  radials:  Lake 
Tahoe,  CA;  Reno,  ^fV,  including  a  N  alternate 
from  Sacramento  to  Reno  via  Sacramento 
038*  and  Reno  257*  radiak;"  and  substituting 
the  words  "Sacramento;  Lake  Tattoe.  CA: 
Reno,  NV:" 

V-392— JNewJ 

From  Oakland.  CA.  via  INT  Oakland 
077*f(060*M]  and  Sacramenta  CA. 
194*T(17rM)  radials;  Sacramento;  INT 
Sacramento  038*T(021*M)  and  Reno.  NV. 
257*T(239*M)  radials;  to  Reno. 

V-8 — JAmended) 

By  removing  the  words  "Morman  Mesa; 
including  a  N  alternate  from  the  INT  of  Seal 
Beach  073*  and  Pomona.  CA.  202*  radials,  to 
Morman  Mesa  via  Pomona.  Daggett.  CA.  and 
Las  Vega.  NV;"  and  substituting  the  words 
"Morman  Mesa;" 

V-39*— (NewJ 

From  Seal  Beach.  CA.  via  INT  Seal  Beach 
073*T(058*M)  and  Pomona.  CA.  2a2*T(187*M) 
radials;  Pomona;  Daggett.  CA;  Las  Vegas.  NV: 
to  Morman  Mesa.  nV. 
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V-ta-HAin«n<M| 

By  removing  the  words  "Palmdale.  CA, 
including  a  south  alternate  via  Fillmore.  CA:" 
and  substituting  the  words  "Palmdale,  CA;" 

V-3a6— {Amended) 

By  removing  the  words  "From  Palmdale, 
CA,  via"  and  substituting  the  words  "From 
Santa  Barbara.  CA.  via  Fillmore,  CA; 
Palmdale,  CA;" 

V-21— (Amanded] 

By  removing  the  words  "Boulder  City.  NV, 
including  a  W  alternate  from  L\T  Hector  228' 
and  Daggett.  CA.  187'  radials  to  INT  Daggett 
062*  and  Hector  047'  radials  via  Daggett:" 
and  substituting  the  words  "Boulder  City, 
NV;" 

V-283— (R«vised| 

From  Seal  Beach,  CA,  via  March,  CA;  IP>JT 
March  007T(353'M)  and  Hector,  CA, 
226T(211'M)  radials;  INT  Hector 
228T(21TM)  and  Daggett.  CA.  187'T(172'M) 
radials;  Daggett;  INT  Daggett  062°T(047'M) 
and  Boulder  City,  NV:  to  Boulder  City. 

V-23— (Amended] 

By  removing  the  words  "Sacramento,  CA, 
including  a  W  alternate  from  Fresno  to 
Sacramento  via  Panoche,  CA.  and  Stockton, 
CA;"  and  substituting  the  words 
"Sacramento,  CA;" 

V-585— (N«w|  '' 

From  Fresno,  CA,  via  Panoche,  CA; 
Stockton.  CA;  to  Sacramento,  CA. 

issued  in  Washington,  D.C.,  on  July  26, 
1985. 

James  Bums,  |r„ 

Acting  Manager.  Airspace-Rules  and 
Aeronautical  Information  Division. 
|FR  Doc.  85-18333  Filed  8-1-85;  8:45  am) 
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14  CFR  Part  71 

(Airspace  Docket  No.  8S-AWA-26] 

Proposed  Alteration  and 
Establishment  of  VOR  Federal 
Airways;  CalK  omia 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to  alter 
the  description  of  several  Federal 
Airways  located  in  the  state  of 
California  by  revoking  some  airway 
segments  and  renumbering  others.  This 
action  supports  the  FAA's  agreement 
with  the  International  Civil  Aviation 
Organization  (ICAO)  to  eliminate  all 
alternate  airway  designations  from  the 
National  Airspace  System. 
DATE:  Comments  must  be  received  on  or 
before  September  18, 1985. 
AOORCSSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Director,  FAA. 
Western-Pacific  Region,  Attention: 


Manager,  Air  Tragic  Division.  Docket 
No.  85-AWA-26,  Federal  Aviation 
Administration.  P.O.  Box  92007, 
Worldway  Postal  Center,  Los  Angeles. 
CA  90009. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  6:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW.,  Washington,  D.C. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 
FOR  FURTHER  INFORMATION  CONTACT 

Lewis  W.  Still,  Airspace  and  Air  Traffic 
Rules  Branch  (ATO--230).  Airspace- 
Rules  and  Aeronautical  Information 
Division,  Air  Traffic  Operations  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW.. 
Washington,  D.C  29591;  telephone:  (202) 
426-8626. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factural 
basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  developing  reasoned 
regulatory  decisions  on  the  proposal. 
Comments  are  specifically  invited  on 
the  overall  regulatory  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  85- 
AWA-26."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule,  the  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 


Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRMl 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public 
Information  Center,  APA-430.  800 
Independence  Avenue,  SW.. 
Washington,  D.C.  20591,  or  by  calling 
(202)  426-8058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §71.123  and  §71.127  of 
Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  alter  the 
descriptions  of  several  VOR  Federal 
Airways  located  in  the  vicinity  of  San 
Francisco.  CA,  by  deleting  all  alternate 
route  designations.  In  addition,  some 
airway  segments  will  be  revoked  and 
other  segments  will  be  renumbered. 
Sections  71.123  and  71.127  of  Part  71  of 
the  Federal  Aviation  Regulations  were 
republished  in  Handbook  7400.6A  dated 
January  2. 1985. 

The  FAA  has  determined  that  this  , 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  VOR  Federal 
Airways. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 
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Authority:  49  U.S.C.  1348(a).  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12. 1983);  14 
CFR  11.99. 

2.  Section  71.123  is  amended  as 
follows: 

V-2S— (Amended) 

By  removing  the  words  "Salinas.  CA: 
including  an  E  alternate  via  INT  Paso  Robles 
342'  and  Salinas  131*  radials:"  and 
substituting  the  words  "Salinas,  CA:" 

V-248— I  Amended) 

By  removing  the  words  "From  Paso  Robles. 
CA."  and  substituting  the  words  "From 
Salinas.  CA.  via  INT  Salinas  131''T(114*M) 
and  Paso  Robles.  CA.  342''T(326'M)  radials; 
Paso  Robles;" 

V-27— {Amended) 

By  removing  the  words  "Mendocino; 
Fortunas.  CA.  including  a  west  alternate  from 
Mendocino  17  miles.  77  miles.  53  MSl>. 
Fortuna.  excluding  the  airspace  between  the 
main  and  the  west  alternate;  Crescent  City. 
CA.  including  a  west  alternate  from  Fortuna 
to  Crescent  City,  excluding  the  airspace 
between  the  main  and  the  west  alternate; ' 
and  substituting  the  words  "Mendocino: 
Fortuna.  CA;  Crescent  City;" 

V-494— {Amended) 

By  removing  the  words  "From  Mendocino. 
CA."  and  substituting  the  words  "From 
Crescent  City,  CA.  via  INT  Crescent  City 
195*T(176'M)  and  Fortuna,  CA,  345'T[326*M) 
radials:  Fortuna:  INT  Fortuna  170'T(151°M) 
and  Mendocino.  CA  321'T(303*M)  radials: 
Mendocino:" 

V-107— {Amended] 

By  removing  the  words  "Oakland.  CA. 
including  an  E  alternate  via  INT  Panoche  317* 
and  Oakland  110'  radials:"  and  substituting 
the  words  Oakland.  CA:" 

V^SOl— {Amended) 

By  removing  the  words  "From  Point  Reyes, 
CA,"  and  substituting  the  words  "From 
Panoche,  CA:  via  INT  Panoche  317  'T(301  'M) 
and  Oakland,  CA.  110  •T(093  'M)  radials; 
Oakland;  Point  Reyes.  CA;" 

V-23a-{  Amended) 

By  removing  the  words  "Panoche.  CA. 
including  alternate  via  INT  Salinas  100'  and 
Panoche  245°  radials:  and  substituting  the 
words  "Panoche,  CA;" 

V-87— {Amended) 

By  removing  the  words  "From  San 
Francisco,  CA,  and  substituting  the  words 
"From  Panoche,  CA;  INT  Panoche 
245'T(220'M)  and  Aslinas,  CA.  100'T{084'M) 
radials;  Salinas;  INT  Salinas  310'T(293'M) 
and  Woodside.  CA.  158'T(141'M)  radials; 
Woodside:  San  Francisco.  CA;" 

V-244— {Amended) 

By  removing  the  words  "Stockton, 
including  a  S  alternate  INT  Oakland  llO'and 
Stockton  24^   radials;"  and  substituting  the 
words  "StO'     on;" 


V-195— {Amended) 

By  removing  the  words  "From  Oakland. 
CA."  and  substituting  the  words  "From 
Stockton.  CA;  INT  Stockton  246'T(229'M)  and 
Oakland.  CA.  110°T(093'M)  radials: 
Oakland;" 

3.  Section  71.127  is  amended  as 
follows: 

V-5— {Revised) 

From  Kona.  HI.  to  INT  Kona  338*T(327'M) 
and  Maui,  HI.  179'T(168'M)  radials. 

V-27— {New) 

From  Kona,  HI.  to  INT  Kona  323'T(312'M) 
and  Maui.  HI,  179T(168*M)  radials. 

Issued  in  Washington.  D.C..  on  July  26. 
1985. 

James  Bums.  Jr., 

Acting  Manager,  Airspace-Rules  and 
Aeronautical  Information  Division. 
(FR  Doc.  85-18334  Filed  8-1-85;  8.45  am] 
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FEDERAL  TRADE  COMMISSION 
16  CFR  Part  3 

Organization,  Procedures,  and  Rules 
of  Practice 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  niles. 

summary:  The  Federal  Trade 
Commission  is  proposing  to  revise 
Sections  3.1  and  3.21  of  its  Rules  of 
Practice  and  Procedure,  governing 
adjudicative  proceedings.  The  changes 
are  intended  to  expedite  and  streamline 
adjudicative  matters  under  Part  3  of  the 
Rules. 

DATE:  Written  comments  must  be 
received  on  or  before  September  3, 1985. 
ADDRESS:  Comments  may  be  mailed  to 
the  Secretary,  Federal  Trade 
Commission.  6th  Street  and 
Pennsylvania  Ave.,  NW.,  Washington, 
D.C.  20580. 

FOR  FURTHER  INFORMATION  CONTACT 
Marc  Winerman,  Attorney,  Office  of  the 
General  Counsel,  (202)  523-3865. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  proposes  to  amend  two 
rules  in  order  to  streamline  procedures 
and  reduce  delay  in  adjudicative 
proceedings.  These  changes  are 
designed  to  emphasize  the  role  of  the 
administrative  law  judge  ("ALJ")  in 
managing  and  controlling  the  progress  of 
litigation,  and  to  encourage  counsel  to 
prepare  for  trial  expeditiously. 

The  first  major  change  would  be  to 
Rule  3.1.  In  place  of  the  general  prayer 
for  expedition  it  now  contains,  an 
affirmative  mandate  would  appear.  The 
operative  words  would  be  that 
Commission  "proceedings  shall  be 


conducted  expeditiously."  To  assure 
adherence  to  this  command,  the  AL) 
would  be  directed  to  "require  counsel 
for  all  parties  to  complete  each  stage  of 
the  proceedings  without  delay.  ..."  In 
addition,  the  rule  would  make  it  the 
affirmative  duty  of  counsel  to  do  so. 

The  other  major  changes  would  be  to 
Rule  3.21,  governing  prehearing 
procedures.  The  proposed  changes 
would  add  new  requirements  governing 
prehearing  case  management  and  would 
establish  several  deadlines,  including  a 
deadline  that  would  require  the 
evidentiary  hearing  to  begin  within  six 
months  of  the  entry  of  the  initial 
prehearing  order.  The  latter  requirement 
would  apply  except  where  the 
complexityof  the  case  or  circumstances 
beyond  the  control  of  the  parties  require 
modification. 

Administrative  law  judges  already 
have  broad  powers  to  manage  cases. 
Discovery  in  Part  3  matters,  for  example, 
can  only  proceed  if  authorized  by  the 
AL).  see  Rule  3.31(b)(1).  and  the  rules 
already  provide  for  a  prehearing 
conference  with  the  ALJ.  see  Rule 
3.21(a).  The  Commission  believes, 
however,  that  a  more  structured 
prehearing  procedure  will  further 
streamline  litigation  of  administrative 
complaints. 

Recent  amendments  to  the  Federal 
Rules  of  Civil  Procedure  emphasize  the 
importance  of  effective  case 
management.  In  1983.  for  example.  Rule 
16  of  the  Federal  Rules  was  amended  to 
require  that  judges  or  magistrates 
consult  with  the  parties  and  enter  a 
scheduling  order  in  all  civil  cases, 
except  categories  of  cases  specifically 
exempted  by  local  rules.  See  Fed.  R.  Civ. 
P.  16(b).  According  to  the  advisory 
committee's  notes,  this  change  and  other 
changes  to  Rule  16,  were  intended  to 
"(make]  scheduling  and  case 
management  an  express  goal  of  pre-trial 
procedure."  Even  before  Rule  16  was 
amended,  moreover,  many  courts  had 
adopted  local  rules  requiring  pretrial 
case  management.  See  Peckham,  "The 
Federal  Judge  as  Case  Manager  The 
New  Role  in  Guiding  a  Case  fitim  Filing 
to  Disposition,"  89  Calif.  L  Rev.  770 
(1981). 

Several  changes  are  proposed  to  Rule 
3.21  to  make  scheduling  and  case 
management  an  express  goal  of  the 
Commission's  prehearing  procedure. 

First,  counsel  for  the  parties  would  be 
required  to  meet  before  the  initial 
prehearing  conference,  "in  person  if 
practicable,"  to  prepare  themselves  for 
the  prehearing  process.  Rule  3.21(a) 
would  require  a  good  faith  effort  to 
avoid  surprise,  expedite  discovery,  and 
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agree  on  a  proposed  schedule  of 
proceedings. 

Second,  the  rule  would  require  an 
initial  prehearing  conference  with  the 
ALJ  to  guide  the  conduct  of  further 
pretrial  proceedings.  It  would  require 
that  counseJ  for  the  parties  be  prepared 
to  address  the  issues,  pleadings, 
stipulations  and  admissions,  a  schedule 
of  proceedings  including  deadlines  for 
discovery  and  for  the  start  of  the 
evideatiary  beahiig  on  the  merits, 
ofTicial  notice,  and  other  matters.  The 
ALJ's  initial  prehearing  order  would 
"control  the  subsequent  course  of  the 
proceedings."  as  provided  in  Rule 
3.21{c]. 

A  crucial  element  of  the  amended  rule 
would  require  that  the  initial  prehearing 
order  schedule  the  start  of  the 
evidentiary  hearing  not  later  than  six 
months  after  the  entry  of  the  initial 
order,  except  when  the  complexity  of 
the  case  or  circumstances  beyond  the 
control  of  the  parties  requires  a  later 
date.  The  Commission  believes  that 
deadlines,  particularly  when  enforced 
vigorously  and  intelligently  by  the  ALfs. 
can  help  in  focusing  the  attention  of 
counsel  for  the  parties  on  the  strengths 
and  weaknesses  of  their  case,  and  on 
the  need  to  move  it  along  toward 
disposition  by  decision,  settlement  or 
dismissal.  "[0]ne  of  the  most  important 
factors  in  effective  case  management  is 
judicial  enforcement  of  realistically 
designed  timetables."  Peckham.  ttipra, 
at  772. 

The  last  phase  of  prehearing 
procedure  called  for  by  the  proposed 
rule  concerns  preparation  for  the  trial 
itself.  After  a  final  prehearing 
conference  the  AL)  «vould  issue,  under 
Rule  3,21(f),  a  final  prehearing  order  that 
would  establish  a  schedule  for  the 
evidentiary  hearing,  a  tar:get  date  for  the 
completion  of  the  reception  of  the 
evidence,  and  a  target  date  for  the  filing 
of  an  initial  decision  in  accordance  with 
the  provisions  of  {  3.51. 

The  ALJ  would  be  authorized  to 
modify  the  prehearing  orders  required 
by  this  rule  only  "for  good  cause  or  to 
prevent  manifest  iniustice."  This 
standard  is  intended  to  focus  counsel  on 
the  gravity  of  the  prehearing 
conferences,  while  taking  account  of  the 
inevitable  contingencies  that  may  arise 
to  throw  a  litigation  schedule  off  track. 
Deponents  are  sometimes  not  available, 
litigation  over  discovery  or  the 
enforcement  of  process  can  sometimes 
delay  the  proceedings,  counsel  or  crucial 
trial  witnesses  can  become 
unexpectedly  ill.  and  a  hundred  other 
unforeseeable  events  can  occur.  ALJ's 
need  discretion  to  deal  with  these 
contingencies.  However,  the  entire 
prehearing  process  in  all  of  its  phases 


would  be  governed  by  Rule  3.1's 
mandate  for  expedition. 

Finally,  proposed  Rule  3.21(i)  would 
provide  for  the  availability  of  sanctions. 
These  would  include,  but  not  be  limited 
to.  sanctions  already  enumerated  in 
§  3.38.  and  the  sanctions  would  be 
administered  by  ALJ's  for  the  purpose  of 
avoiding  delay. 

List  of  Subiecls  in  16  CFR  Part  3 

Administrative  practice  and 
procedures,  Claims,  Equal  access  to 
justice. 

For  these  reasons.  Part  3,  of  Chapter  I 
of  Title  16.  Code  of  Federal  Regulations, 
is  proposed  to  be  amended  as  follows: 

PART  3— RULES  OF  PRACTICE  FOR 
ADJUDICATIVE  PROCEEDINGS 

1.  The  authority  for  16  CFR  Part  3 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  46(g). 

2.  Secticn  3.1  is  proposed  to  be 
revised  to  read  as  follows: 

9  3.1    Scope  of  tt>e  rules  In  this  part 

The  rules  in  this  part  govern 
procedure  in  adjudicative  proceedings. 
It  is  the  policy  of  the  Commission  that, 
to  the  extent  practicable  and  consistent 
with  requirements  of  law.  such 
proceedings  shall  be  conducted 
expeditiously.  In  the  conduct  of  such 
proceedings  the  Administrative  Law 
Judge  shall  require  counsel  for  all 
parties  to  complete  each  stage  of  the 
proceedings  without  delay,  and  it  shall 
be  die  duty  of  counsel  to  do  so. 

3.  Section  3.21  is  proposed  to  be 
amended  by  removing  paragraphs  (a), 
(b)  and  (e),  redesignating  paragraph  (c) 
as  paragraph  (g),  redesignating 
paragraph  (d)  as  paragraph  (h).  and 
adding  new  paragraphs  (a),  (b).  (c^  (d). 
(ej,  (f).  and  (i)  to  read  as  follows: 

9  3.21    Prehearing  procedures. 

(a)  Meeting  of  Counsel.  Not  less  than 
five  days  prior  to  the  initial  prehearing 
conference,  complaint  counsel  and 
coimsel  for  respondents  shall  confer,  in 
person  if  practicable,  for  the  following 
purposes:  (1)  To  exchange  written, 
nonbinding  statements  of  claims  and 
defenses;  (2)  To  exdiange  lists  of 
witnesses  (including  experts)  each  party 
tentatively  intends  to  call  at  the 
evidentiary  hearing  in  support  of  its 
case-in-chief,  together  with  brief 
summaries  of  the  witnesses'  expected 
testimony:  (3)  To  exchange,  or  make 
available  for  inspection  and  copying,  all 
documents  or  other  materials 
reasonably  available  to  each  party  that 
the  party  tentatively  intends  to  offer  at 
the  evidentiary  hearing  In  support  of  its 
case-in-chief,  (4)  To  arrive  at 


stipulations  of  fact,  law  or  admissibility 
of  evidence,  or  other  agreements  that 
will  narrow  and  focus  the  issues  for 
discovery  and  trial;  and  (5)  To  discuss, 
and  if  possible  agree  upon,  a  proposed 
schedule  of  proceedings,  including  a 
discovery  plan,  that  is  consistent  with 
the  target  date  under  this  rule  for  the 
commencement  of  the  evidentiary 
hearing.  The  parties  are  under  a 
continuing  obligation  to  advise  opposing 
parties  of  additional  witnesses  or 
additional  documents  or  other  materials 
as  they  become  known. 

(b)  Initial  Prehearing  Conference.  In 
every  case,  the  Administrative  Law 
Judge  shall  hold  an  initial  prehearing 
conference  within  20  days  after  the  filing 
of  an  answer  by  the  last  answering 
respondent,  or  within  60  days  after  the 
issuance  of  the  complaint,  whichever 
occurs  first  Counsel  for  the  parties  shall 
appear  at  the  initial  prehearing 
conference  and  be  prepared  to  address: 
(1)  The  parties'  factual  and  legal 
theories;  (2)  Simplifications  and 
clarification  of  the  relevant  factual  and 
legal  issues;  (3)  Necessity  or  desirability 
of  amendments  to  pleadings,  subject, 
however,  to  the  provisions  of  %  3.15;  (4) 
Stipulations  of  fact  law  or  admissibiiity 
of  evidence,  or  other  agreements  that 
will  narrow  and  focus  the  issues  for 
discovery  and  trial:  (5)  A  schedule  of 
proceedings,  including  a  plan  of 
discovery  and  target  dates  for  the 
submission  or  hearing  of  dispositive  or 
other  motions,  and  for  the  start  of  the 
evidentiary  hearing  on  the  merits;  (6) 
Such  limitations  on  discovery  as  may  be 
required  to  promote  expedition  and 
meet  the  proposed  tai^get  dater.  (7) 
Matters  of  which  official  notice  will  be 
taken  and  matters  which  may  be 
resolved  by  reliance  upon  trade 
regulation  and  other  rotes  pursuant  to 

f  1.8  and  S  1.22(c]  of  this  chapter  and 
(8)  Such  other  matters  as  may  aid  in  the 
orderly,  efficient  and  expeditious 
disposition  of  the  proceeohng.  including 
but  not  limited  to  restriction  of  the 
number  of  expert  econoraic.  technical,  or 
other  witnesses, 

(c)  Initial  Prehearing  Order.  Not  later 
than  14  days  after  the  initial  prehearing 
conference,  the  Administrative  Law 
Judge  shall  enter  an  order  which  shall 
set  forth  the  results  of  the  initial 
prehearing  conference  and  shall  control 
the  subsequent  course  of  the 
proceedings.  Requests  for  modifications 
to  the  prehearing  order  shall  be  filed 
within  five  business  days  after  service 
of  the  order,  and  responses  to  such 
requests  must  be  filed  within  five 
business  days  thereafter.  The 
Administrative  Law  Judge  shall  nuke 
any  modifications  to  the  prehearing 
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order  in  response  to  such  objections 
within  10  business  days  after  the 
objections  are  filed.  Unless  the 
Administrative  Law  Judge  determines 
that  the  complexity  of  the  case  or 
cii-cumstances  beyond  the  control  of  the 
parties  require  a  later  date,  the 
prehearing  order  shall  provide  for 
commencement  of  the  evidentiary 
hearing  within  six  months  after  entry  of 
the  order,  and  shall  establish  a  schedule 
of  proceedings,  including  a  plan  of 
discovery  and  target  dates  for 
submission  and  hearing  of  dispositive 
and  other  motions,  that  is  consistent 
with  that  goal.  The  prehearing  order, 
including  the  schedule  of  proceedings 
and  the  plan  of  discovery,  shall  be 
governed  by  the  requirements  of  5  3.1 
and  shall  not  be  modifled  by  the 
Administrative  Law  Judge  except  for 
good  cause  or  to  prevent  manifest 
injustice. 

(d)  Interim  Prehearing  Conferences 
and  Orders.  The  Administrative  Law 
Judge  may  hold  interim  prehearing 
conferences  or  enter  orders  for  the 
purpose  of  aiding  the  orderly,  efficient 
and  expeditious  disposition  of  the 
proceeding. 

(e)  Final  Prehearing  Conference.  The 
Administrative  Law  Judge  shall  hold  a 
final  prehearing  conference  in  every 
case  not  less  than  21  days  prior  to  the 
commencement  of  the  evidentiary 
hearing,  for  the  following  purposes;  (1) 
To  formulate  the  factual  and  legal  issues 
to  be  tried:  (2)  To  arrive  at  stipulations 
of  fact,  law,  or  admissibility  of  evidence, 
or  other  agreements  that  will  expedite 
the  evidentiary  hearing:  (3)  To  exchange 
final  lists  of  witnesses  (including 
experts)  who  will  be  called  and  lists  of 
exhibits  (including  excerpts  from 
depositions,  interrogatory  answers  and 
responses  to  requests  for  admissions) 
that  will  be  offered  at  the  evidentiary 
hearing  in  support  of  each  party's  case- 
in-chief, except  that  witnesses  and 
exhibits  not  listed  at  the  final  prehearing 
conferences  may  not  be  offered  at  the 
evidentiary  hearing  in  support  of  a 
party's  case-in-chief  absent  a  showing  of 
good  cause:  and  (4)* To  consider  such 
other  matters  as  may  aid  in  the  orderly, 
efficient  and  expeditious  disposition  of 
the  proceeding. 

(f)  Final  Prehearing  Order.  Not  later 
than  7  days  after  the  final  prehearing 
conference,  the  Administrative  Law 
Judge  shall  enter  an  order  which  shall 
set  forth  the  results  of  the  final 
prehearing  conference  and  establish  a 
schedule  for  the  evidentiary  hearing, 
including  a  target  date  for  the 
completion  of  the  reception  of  evidence 
and  for  the  filing  of  an  initial  decision  in 
accordance  with  the  provisions  of  §  3.51. 


The  order  shall  control  the  subsequent 

course  of  the  proceding,  unless  modified 

for  good  cause  or  to  prevent  manifest 

injustice. 

•        •        •        •        • 

(i)  Sanctions.  If  any  party  fails  to 
comply  in  good  faith  with  the  provisions 
of  this  section  or  any  order  issued 
hereunder,  including  any  schedule  of 
proceedings  or  plan  of  discovery,  the 
Administrative  Law  Judge  shall  take  all 
necessary  action  to  avoid  delay  in  the 
disposition  of  the  proceeding,  including 
but  not  limited  to  the  imposition  of 
sanctions  such  as  those  provided  in 
§  3.38(b). 

By  direction  of  the  Commission,  dated  |uly 
25, 1985. 
Emily  H.  Rock, 

Secretary. 

[FR  Doc.  18374  Filed  8-1-^:  8:45  am) 
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16CFRPart13 
[File  No.  851  0031] 

Michigan  Opton^trlc  Association; 
Proposed  Consent  Agreenrient  With 
Analysis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
action:  Proposed  consent  agreement. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require  the 
Michigan  Optometric  Association, 
among  other  things,  to  cease  prohibiting, 
restricting  or  restraining  any  optometrist 
from:  (1)  entering  into  or  affiliating  with 
a  corporate  practice:  (2)  practicing  in 
any  location:  or  (3)  disseminating 
truthful,  non-deceptive  information. 
Additionally,  the  Association  would  be 
required  to  repeal  those  Bylaws  and 
Standards  of  Conduct  that  conflict  with 
the  order.  Further,  the  Association 
would  be  required  to  send  notice  of  the 
order  to:  (1)  all  optometrists  who 
resigned  or  were  terminated  because 
they  engaged  in  a  corporate  practice  or 
practiced  in  a  retail  location:  (2)  all 
members  of  the  Association:  (3)  all  other 
optometrists  currently  licensed  in  the 
State  of  Michigan;  and  (4)  everyone  to 
whom  the  Association  sends  an 
application  for  membership  for  the  next 
five  years. 

date:  Comments  must  be  received  on  or 
before  October  1, 1985. 
ADDRESS:  Comments  should  be 
addressed  to:  FTC/Office  of  the 
Secretary,  Room  136,  6th  Street  and 


Pennsylvania  Avenue,  NW.. 
Washington,  D.C.  20580. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  P.  Weaver,  Cleveland  Regional 
Office,  Federal  Trade  Commission,  Suite 
500— Mall  Building.  118  St.  Clair 
Avenue,  Cleveland.  OH  44144  (216)  942- 
4207. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  o^tce  in  accordance  with 
§  4.9(b)(14)  of  the  Commission's  Rules  o^ 
Practice  (16  CFR  4.9(b)(14)). 

List  of  Subjects  in  16  CFR  Fart  13 

Optometrists,  Trade  practices. 
[File  No.  851  0031] 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  or  practices  of  the  Michigan 
Optometric  Association  ("Respondent"), 
a  corporation,  and  it  now  appearing  that 
Respondent  is  willing  to  enter  into  an 
agreement  containing  an  order  to  cease 
and  desist  from  the  use  of  the  adts  or 
practices  being  investigated. 

It  is  hereby  agreed  by  and  between 
Respondent,  by  its  duly  authorized 
officers,  and  counsel  for  the  Federal 
Trade  Commission  that: 

1.  Respondent  is  a  corporation 
organized,  existing,  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  Michigan,  with  its  mailing 
address  at  530  West  Ionia  Street,  Suite 
A.  Lansing,  Michigan  48933. 

2.  Respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
Complaint  here  attached. 

3.  Respondent  waives; 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  Decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law: 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  Order  entered  pursuant  to 
this  Agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act. 
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4.  This  Agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  IT  this 
Agreement  is  accepted  by  the 
Commissioo.  it  together  with  the  draft 
Complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
Agreement  and  so  notify  Respondent,  in 
which  event  it  will  take  such  action  as  it 
may  consider  appropriate,  or  issue  and 
serve  its  Complaint  (in  snch  form  as  the 
circumstances  may  require]  and 
Decisioa  in  disposition  of  the 
proceeding. 

5.  This  Agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  Respondent  that  the 
law  has  been  violated  aa  alleged  in  the 
draft  Complaint  here  attached. 

«.  This  Agreement  contemplates  that 
tf  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  Section  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to 
Respondent  (1)  issue  its  Complaint 
corresponding  in  form  and  substance 
with  the  draft  Complaint  here  attached 
and  its  Decision  containing  the 
following  Order  to  Cease  and  Desist  in 
disposition  of  the  proceeding,  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  Order  to 
Cease  and  Desist  shall  have  die  same 
force  and  effect  and  may  be  altered, 
modified,  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  otiier  orders.  The 
Order  shall  become  &ial  upon  aenrice. 
Delivery  by  the  U.S.  Postal  Service  of 
the  Complaint  arul  Decision  containing 
the  agreed-to  Order  to  Respondent's 
address  as  stated  in  this  Agreement 
shall  constitute  service.  Respondent 
waives  «uiy  right  it  may  have  to  any 
other  manner  of  service.  The  Complaint 
attached  hereto  may  be  used  in 
construing  the  terms  erf  the  Order.  No 
agreement  understanding, 
representation,  or  interpretation  not 
contained  in  the  Order  or  the  Agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  Order. 

7.  Respondent  has  read  the  proposed 
Complaint  and  Order  contemplated 
hereby.  It  understands  that  once  the 
Order  has  been  issued,  it  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  it  has  fully 
complied  %vith  the  Order.  Respondent 
further  underslands  that  it  may  be  liable 
for  civil  penalties  in  the  amount 


provided  by  law  for  each  violation  of 
the  Ch*der  after  it  becomes  final. 

ORDEX 

I 

For  purposes  of  this  Order,  the 
following  definitions  shall  apply: 

(A)  "Respondent"  means  the  Michigan 
Optometric  Association,  its  directors, 
trustees,  councils,  committees,  officers, 
representatives,  delegates,  agents, 
employees,  successors,  and  assigns. 

(B)  "Optometrist"  means  any 
individual  duly  Ucensed  to  engage  in  the 
practice  of  optometry  in  the  State  of 
Michigan. 

(C)  "Corporate  practice"  means 
practice  by  an  optometrist  as  an  owner 
of,  an  employee  of,  or  an  affiliate  of  a 
business  corporation  that  is  not  a 
hospital  clinic  health  maintenance 
organization,  or  professional 
corporation. 

(D)  "Retail  location"  means  the 
location  of  a  practice  in  a  department 
division,  or  section  of  a  retail, 
department,  or  discount  store. 

U 

It  is  ordered  that  Respondent  directly, 
indirectly,  or  through  any  corporate  or 
other  device,  in  connection  with 
Respondent's  activities  as  a  professional 
association  in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act  shall  forthwith 
cease  and  desist  from: 

(AJ  Prohibiting,  restricting,  or 
restraining  any  optometrist  from 
entering  into  or  affiliating  with  a 
corporate  practice,  through  any  means, 
including,  but  not  limited  to: 

(1)  Declaring  it  to  be  an  unethical  or 
otherwise  obiectionable  practice  in 
violation  of  the  Respondent's 
constitution,  bylaws,  standards  of 
conduct  code  of  ethics,  or  policies,  for 
any  optometrist  to  enter  into  or  affiliate 
with  a  corporate  practice; 

(2)  Expelling  or  suspending,  or 
threatening  to  expel  or  suspend,  any 
optometrist  from  membership,  or 
refusing  to  grant  membership  to  any 
optometrist  or  taking  any  other 
disciplinary  action  against  any 
optometrist  for  entering  into  or 
affiliating  with  a  corporate  practice;  and 

(3)  Adopting  or  maintaining  any 
constitution,  bylaw,  standard  of 
conduct,  code  of  ethics,  or  policy  that 
prohibits  any  optometrist  from  entering 
into  or  affiliating  with  a  corporate 
practice; 

(B)  Prohibiting,  restricting,  or 
restraining  any  optometrist  from 
practicing  in  any  location,  through  any 
means,  including,  but  not  limited  to; 


(1)  Declaring  it  to  be  an  unethical  or 
otherwise  objectionable  practice  in 
violation  of  the  Respondent's 
constitution,  bylaws,  standards  of 
conduct,  code  of  ethics,  or  policies,  for 
any  optometrist  to  practice  in  a  retail 
location; 

(2)  Expelling  or  suspending,  or 
threatening  to  expel  or  suspend,  any 
optometrist  from  membership,  or 
refusing  to  grant  membership  to  any 
optometrist  or  taking  any  other 
disciplinary  action  against  any 
optometrist  for  practicing  in  a  retail 
location:  and 

(3)  Adopting  or  maintaining  any 
constitution,  bylaw,  standard  of 
conduct,  code  of  ethics,  or  policy  that 
prohibits  any  optometrist  from 
practicing  in  a  retail  location;  and 

(C)  Restricting,  regulating,  prohibiting, 
impending,  declaring  unethical, 
interfering  with,  or  advising  against  the 
advertising,  publication,  or 
dissemination  of  infonnation  about 
optometric  services  or  optical  goods  and 
devices  that  are  offered  for  sale  or  made 
available  by  an  optometrist  er  by  any 
organization  with  which  an  optometrist 
is  affiliated,  through  any  means, 
including,  but  not  limited  to,  adopting. 
maintaining,  or  enforcing  any 
constitution,  bylaw,  standard  of 
conduct  code  of  ediics,  or  pohcy  that 
prohibits  any  optometrist  from: 

(1)  Displaying  an  optometrist's  name 
in  the  lobby  or  public  hall  of  a  building 
in  any  manner  that  stands  out  from  a 
listii^  of  other  occupants  of  the  tniilding; 

(2)  Using  professional  cards, 
billboards,  letterhead,  or  stationery 
containing  £my  information  other  than 
certain  limited  items; 

(3)  Using  large  signs,  or  depictions  in 
advertising  that  contain  representatives 
of  eyes,  eyeglasses,  or  the  human  head; 
and 

(4)  Using  lettering  that  is  tai^er  than  a 
specified  size  on  windows  or  doors,  or 
displaying  ophthalmic  materials  and 
certificates  visible  from  other  than  just 
within  the  ophthalmic  office. 

Provided,  that  nothing  contained  in 
this  part  shall  prohibit  Respondent  from 
formulating,  adopting,  disseminating  to 
its  members,  and  enforcing  reasonable 
ethical  guidelines  governing  the  conduct 
of  its  members  with  respect  to 
representations  that  Respondent 
reasonably  believes  would  be  false  or 
deceptive  within  the  meaning  of  Section 
5  of  the  Federal  Trade  Commission  Act. 

m 

It  is  further  ordered  that  Respondent 
shall: 

(Aj  No  later  than  ninety  (90)  days 
after  the  date  this  Order  ba»me«  final 
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remove  from  its  constitution,  bylaws, 
standards  of  conduct,  codes  of  ethics, 
and  any  other  policy  statements  of 
Respondent,  any  provision,  rule, 
standard,  interpretation,  or  policy 
statement  that  is  inconsistent  with  Part 
II  of  this  Order,  by  amendment,  revision, 
or  in  such  other  manner  as  to  eliminate 
the  inconsistency,  including,  but  not 
limited  to,  removal  of  Respondent's 
Bylaws.  Article  I,  Sections  1(A)  (b)  and 
(c).  and  Respondent's  Standards  of 
Conduct,  Article  III,  Sections  (B)(c).  (e). 
(f).  and  (g);  and 

(B)  Within  one  hundred  twenty  (120) 
days  after  the  date  this  Order  becomes 
final,  publish  in  the  Michigan 
Optometrist  or,  if  that  publication  is  no 
longer  in  existence  one  hundred  twenty 
(120)  days  after  the  date  this  Order 
becomes  final  in  any  successor 
publication,  notice  of  the  removal  or 
amendment  of  any  such  provision,  rule, 
standard,  interpretation,  or  policy 
statement  as  described  above. 

IV 

It  is  further  ordered  that  Respondent 
shall: 

(A)  Within  sixty  (60)  days  after  the 
date  this  Order  becomes  final  send  by 
first-class  mail  the  letter  attached  hereto 
as  Attachment  A  an  application  for 
membership,  and  a  copy  of  this  Order 
and  the  attached  Complaint  to  each 
optometrist  whose  membership  was 
terminated  or  who  resigned,  and  for 
which  the  basis  of  such  termination  or 
resignation  was  his  or  her  corporate 
practice  status  or  practice  in  a  retail 
location  [e.g..  a  violation  of 
Respondent's  Bylavra,  Article  I  Section 
1(A)  (b)  or  (c)I;  offer  to  reinstate  any 
such  optometrist's  membership  in 
Respondent:  and  if  any  optometrist  so 
desires,  reinstate  such  membership 
within  thirty  (30)  days  after  the 
application  is  returned,  provided  the 
optometrist  meets  Respondent's  current 
requirements  for  membership  as  they 
are  generally  applied  to  all  existing 
members  and  provided  these 
requirements  are  fair  and  reasonable; 

(B)  Within  sixty  (60)  days  after  the 
date  this  Order  becomes  final,  send  by 
first-class  mail  the  letter  attached  hereto 
as  Attachment  B.  an  application  for 
membership,  and  a  copy  of  this  Order 
and  the  attached  Complaint  to  every 
optometrist  who  is  licensed  to  ptactice 
in  the  State  of  Michigan,  but  who  has 
not  been  notified  pursuant  to  Part  IV(A) 
of  this  Order  and  is  not  a  member  of 
Respondent 

(C)  Within  sixty  (60)  days  after  the 
date  this  Order  becomes  final,  and  ten 
(10)  days  prior  to  the  publication  of  this 
Order  and  the  attached  Complaint 
pursuant  to  Part  IV(D)  of  this  Order: 
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(1)  send  by  third-class  mail  the  letter 
attached  hereto  as  Attachment  C  to 
every  optometrist  who  is  a  member  of 
Respondent,  or 

(2)  at  the  Respondent's  option,  include 
the  letter  attached  hereto  as  Attachment 
C  as  a  separate  two  (2)  page  insert  in 
the  front  of  any  third-class  mailing  sent 
in  the  Respondent's  normal  course  of 
business  to  every  optometrist  who  is  a 
member  of  Respondent,  provided 
however,  the  total  mailing  to  each 
optometrist  does  not  exceed  ten  (10) 
pages; 

(D)  Within  sixty  (60)  days  after  the 
date  this  Order  becomes  final,  publish  a 
copy  of  this  Order  and  the  attached 
Complaint  in  the  Michigan  Optometrist 
or.  if  that  publication  is  not  longer  in 
existence  sixty  (60)  days  after  the  date 
this  Order  becomes  final,  in  any 
successor  publication:  and 

(E)  For  a  period  of  five  (5)  years  after 
the  date  this  Order  becomes  final, 
include  the  notice  attached  hereto  as 
Attachment  D  in  or  with  every 
application  for  membership  sent, 
disseminated,  or  distributed  by 
Respondent  to  any  person.  The  notice 
shall  be  printed  as  a  separate  paragraph 
in  type  at  least  as  large  as  the  type  face 
of  the  major  portion  of  the  text  of  the 
application,  and  in  such  manner  that  it 
is  clear  and  prominent. 

V 

It  Is  Further  ordered  that  Respondent 
shall: 

(A)  Within  one  hundred  twenty  (120) 
days  after  the  date  this  Order  becomes 
final,  file  a  written  report  with  the 
Federal  Trade  Commission  setting  forth 
in  detail  the  manner  and  form  in  which 
Respondent  has  complied  and  is 
complying  with  this  Order,  including, 
but  not  limited  to.  a  copy  of  each 
constitution,  bylaw,  standard  of 
conduct,  code  of  ethics,  or  policy 
statement  that  was  revised  or  amended 
to  assure  compliance  with  this  Order; 

(B)  Annually,  for  a  period  of  two  (2) 
years  after  the  date  this  Order  becomes 
final,  file  a  written  report  with  the 
Federal  Trade  Commission  setting  forth 
in  detail  any  action  taken  in  connection 
with  any  activity  covered  by  Parts  II,  III, 
and  IV  of  this  Order,  including,  but  not 
limited  to,  the  rendering  of  any  advice  or 
interpretation  with  respect  of  any 
corporate  practice,  retail  location,  or 
advertising  involving  any  optometrist; 
and 

(C)  For  a  period  of  five  (5)  years  after 
the  date  this  Order  becomes  final, 
maintain,  and  make  available  to  the 
Commission  staff  for  inspection  and 
copying  upon  reasonable  notic^,  records 
adequate  to  describe  in  detail  any 
action  taken  in  connection  with  any 


activity  covered  by  Parts  II,  IIL  and  IV 
of  this  Order,  including,  but  not  limited 
to:  the  rendering  of  any  advice  or 
interpretation  with  respect  to  any 
corporate  practice,  retail  location,  or 
advertising  involving  any  optometrist: 
rulemaking  and  enforcement 
proceedings;  and  written 
communications,  and  any  summaries  of 
oral  communications,  to  or  from  the 
Respondent 

VI 

It  is  further  ordered  that  Respondent 
shall  notify  the  Commission  at  least 
thirty  (3)  days  prior  to  any  proposed 
change,  such  as  dissolution,  assignment, 
or  sale  resulting  in  the  emergence  of  a 
successor  corporation,  association,  or 
other  entity,  or  any  other  change  in  the 
Respondent  that  may  a^ect  compliance 
obligations  arising  out  of  this  Order. 

Attachments  A 
Dear  Or. : 


This  letter  is  to  inform  you  of  a  Consent 
Order  (copy  enclosed)  that  we  have  signed 
with  the  Federal  Trade  Commission.  Our 
agreement  to  this  Order  is  for  settlement 
purposes  only,  and  does  not  constitute  an 
admission  of  a  law  violation  by  the  Michigan 
Optometric  Association.  Under  the  terms  of 
this  Order,  the  Association  has  agreed  that 
we  will  not  prevent  any  optometrist  from 
entering  into  or  afTiliating  with  a  corporate 
practice,  practicing  in  a  retail  location,  or 
using  any  form  of  truthful,  non-deceptive 
advertising. 

Specifically,  we  have  revised  our  Bylaws 
and  Standards  of  Conduct  to  reflect  the 
requirements  of  the  Consent  Order,  including: 

1.  Removal  of  Article  L  Sections  1(A)  (b) 
and  (c)  of  the  Bylaws,  whit;h  stated  that 
Association  memt)er8hip  is  only  open  to  a 
licensed  optometrist  who: 

"(b)  Practices  optometry  primarily  as  a 
proprietor,  as  a  shareholder  or  shareholder- 
employee  of  a  professional  corporation:  or  a 
partner  in  a  partnership,  professional 
corporation  or  partnership;  or  as  an  employee 
of  a  health  maintenance  organization  or 
hospital  clinic,  and 

"(c)  Practices  optometry  primarily  in  an 
office  which  is  not  held  out  to  the  public  as  a 
department,  division  or  section  of  a  retail 
store:"  and 

2.  Removal  of  Article  ID.  Section  (B)  (c).  (e), 
(f),  and  (g)  of  the  Standards  of  Conduct, 
which  prohibited  methods  of  providing 
information  at>out  optometric  services. 

Therefore,  even  though  you  are  afTiliated 
with  a  corporate  practice  or  practice  in  a 
retail  location,  you  now  qualify  for 
membership  in  the  Michigan  Optometric 
Association,  and  you  have  a  right  to 
reinstatement  of  your  membership  provided 
that  you  still  meet  current  membership 
requirements  of  the  Association.  If  you  wish 
■to  reinstate  your  membership,  please  do  the 
following: 

1.  Rll  out  the  enclosed  application  form. 
Please  note,  however,  that  you  do  not  have  to 
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obtain  the  signatures  of  two  current  members 
of  the  Association  for  reinstatement. 

2.  If  you  have  unpaid  dues  from  your 
foiroer  period  of  membership,  a  statment  is 
enclosed  with  this  letter.  If  you  have 
questions  regarding  the  amount  due,  please 
contact  us.  Payment  for  any  outstanding  dues 
should  be  enclosed  with  the  application. 

3.  You  must  also  enclose  payment  for 
current  applicable  dues. 

4.  Return  the  application  and  payment  to 
the  Association. 

If  you  have  any  questions,  please  feel  free 
to  contact  us. 

Sincerely, 
(Name  and  Title) 
Michigan  Oplometric  Association. 

Attachment  B 
Dear  Dr. 


This  letter  is  to  inform  you  of  a  Consent 
Order  (copy  enclosed)  that  we  have  signed 
with  the  Federal  Trade  Commission.  Our 
agreement  to  this  Order  is  for  settlement 
purposes  only,  and  does  not  constitute  an 
admission  of  a  law  violation  by  the  Michigan 
Optometric  Association.  Under  the  terms  of 
this  Order,  the  Association  has  agreed  that 
we  will  not  prevent  any  optometrist  from 
entering  into  or  affiliating  with  a  corporate 
practice,  practicing  in  a  retail  location,  or 
using  any  form  of  truthful,  non-deceptive 
advertising. 

Specifically,  we  have  revised  our  Bylaws 
and  Standards  of  Conduct  to  reflect  the 
requirements  of  the  Consent  Order,  including: 

1.  Removal  of  Article  I,  Sections  1(A)  (b) 
and  (c)  of  the  Bylaws,  which  stated  that 
Association  membership  is  only  open  to  a 
licensed  optometrist  who: 

"(b)  Practices  optometry  .primarily  as  a 
proprietor,  as  a  shareholder  or  shareholder- 
employee  of  a  professional  corporation;  or  as 
a  partner  in  a  partnership;  or  as  an  employee 
of  a  proprietorship,  professional  corporation 
or  partnership;  or  as  an  employee  of  a  health 
maintenance  organization  or  Ifospital  clinic 
and 

"(c)  Practices  optometry  primarily  in  an 
office  which  is  not  held  out  to  the  pubHc  as  a 
department,  division  or  section  of  a  retail 
store;"  and 

2.  Removal  of  Article  III.  Sections  (B)  (c), 
(e).  (f).  and  (g)  of  the  Standards  of  Conduct, 
which  prohibited  certain  methods  of 
providing  information  about  optometric 
services. 

Consequently,  membership  in  the  Michigan 
Optometric  Association  is  now  opien  to  any 
optometrist  licensed  to  practice  in  Michigan, 
regardless  of  the  structure  or  location  of  his 
or  her  practice,  and  you  are  welcome  to 
apply.  We  have  enclosed  a  membership 
application  for  your  convenience. 

If  you  have  any  questions,  please  feel  free 
to  contact  us. 

Sincerely, 
(Name  and  Title) 
Michigan  OplometTic  Association. 

Attachment  C 

Dear  Dr. 


This  letter  is  to  inform  you  of  a  Consent 
Order  that  we  signed  with  the  Federal  Trade 
Commission.  Our  agreement  to  this  Order  is 
for  settlement  purposes  only,  and  does  not 


constitute  an  admission  of  a  law  violation  by 
the  Michigan  Optometric  Association.  Under 
the  terms  of  this  Order,  the  Association  has 
agreed  that  we  will  not  prevent  any 
optometrist  from  entering  into  or  affiliating 
with  a  corporate  practice,  practicing  in  a 
retail  location,  or  using  any  form  of  truthful, 
nondeceptive  advertising. 

Specifically,  we  have  revised  our  Bylaws 
and  Standards  of  Conduct  to  reflect  the 
requirements  of  the  Consent  Order,  including: 

1.  Removal  of  Article  I.  Sections  1(A)  (b) 
and  (c)  of  the  Bylaws,  which  staled  that 
Association  membership  is  only  open  to  a 
licensed  optometrist  who: 

"(b)  Practices  optometry  primarily  as  a 
proprietor,  as  a  shareholder  or  shareholder- 
employee  of  a  professional  corporation;  or  as 
a  partner  in  a  partnership;  or  as  an  employee 
of  a  proprietorship,  professional  corporation 
or  partnership:  or  as  an  employee  of  a  health 
maintenance  organization  or  hospital  clinic 
and 

"(c)  Practices  optometry  primarily  in  an 
office  which  is  not  held  out  to  the  public  as  a 
department,  division  or  section  of  a  retail 
store;"  and 

2.  Removal  of  Article  III,  Sections  (B)  (c), 
(e),  (f).  and  (g)  of  the  Standards  of  Conduct, 
which  prohibited  certain  methods  of 
providing  information  about  optometric 
services. 

Consequently,  membership  in  the  Michigan 
Optometric  Association  is  now  open  to  any 
optometrist  licensed  in  the  State  of  Michigan, 
regardless  of  the  structure  or  location  of  his 
or  her  practice.  For  your  information,  a 
complete  copy  of  the  Federal  Trade 
Commission's  Complaint  and  the  Consent 
Order  will  appear  in  the  [Month,  19    |  issue 
of  the  Michigan  Optometrist 

If  you  have  any  questions,  please  feel  free 
to  contact  us. 

Sincerely, 
(Name  and  Title) 
Michigan  Optometric  Association. 

Attachment  D 

The  Michigan  Optometric  Association 
welcomes  all  optometrists  to  apply  for 
membership  regardless  of  the  type  or  location 
of  their  practice.  The  Association  treats  all 
optometrists  equally,  in  accordance  with  an 
agreement  it  entered  into  with  the  Federal 
Trade  Commission  on  (insert  date  of  issuance 
of  the  Consent  Order).  If  you  have  any 
questions  about  this  policy,  feel  free  to  call 
the  Association  at  (517)  482-0616  or  the 
Federal  Trade  Commission  at  (216)  522-4207. 

Michigan  Optometric  Association 

[File  No.  8510031) 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Cotnmission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  the  Michigan 
Optometric  Association  ("the 
Association"). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  reception  of  comments  by 
interested  persons.  Comments  received 


during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreenient  or  make 
final  the  agreement's  proposed  order. 
Description  of  the  Complaint: 
A  complaint  prepared  for  issuance  by 
the  Commission  along  with  the  proposed 
order  alleges  that: 

•  The  Association  is  subject  to  the 
Commission's  jurisdiction  pursuant  to 
Section  5  of  the  Federal  Trade 
Commission  Act. 

•  The  Association  has  acted  as  a 
combination  or  conspiracy  of  its 
members  to  unreasonably  restrain 
competition  in  the  delivery  of  optometric 
services  and  the  sale  of  optical  goods 
and  devices  in  Michigan  by: 

— preventing  optometrists  from 
becoming  owners,  employees,  or 
affiliates  of  a  business  corporation 
("corporate  practice")  that  is  not  a 
hospital  clinic,  health  maintenance 
organization,  or  professional 
corporation: 

— preventing  optometrists  from  setting 
up  a  practice  in  a  department, 
division,  or  section  of  a  retail, 
department,  or  discount  store  ("in  a 
retail  location");  and 

— restricting  dissemination  of  certain 
truthful,  non-deceptive  information. 

•  In  furtherance  of  the  combination  or 
conspiracy,  the  Association  has 
including  a  provision  in  its  Bylaws 
restricting  membership  to  optometrists 
who  are  not  engaged  in  a  corporate 
practice  or  working  in  a  retail  location. 
The  Association  has  also  requested  the 
resignation,  or  has  terminated  the 
membership,  of  optometrists  who  were 
engaged  in  a  corporate  practice  or 
working  in  a  retail  location.  In  addition, 
the  Association  has  adopted  Standards 
of  Conduct  that  restrict  the  manner  in 
which  optometrists  can  provide 
information  or  the  content  of 
information  on  professional  cards, 
billboards,  and  stationery,  and  on  signs 
and  displays  in  buildings,  offices,  or 
office  windows. 

•  As  a  result  of  the  Association's 
restraints  on  the  maimer  or  location  in 
which  optometrists  may  practice  and  on 
the  dissemination  of  truthful,  non- 
deceptive  advertising,  consumers  have 
been  deprived  of  the  benefits  of 
vigorous  competition  and  of  truthful 
advertising  in  the  delivery  of  optometric 
services  and  the  sale  of  optical  goods 
and  devices  in  Michigan. 

Description  of  the  Proposed  Consent 
Order 
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The  proposed  order  requires  the 
Association  to  cease  and  desist  from 
prohibiting,  restricting,  or  restraining 
any  optometrist  from  entering  into  or 
affihating  with  a  corporate  practice, 
from  practicing  in  any  loction,  or  from 
disseminating  truthful,  non-deceptive 
information.  The  proposed  order  also 
requires  the  Association  to  repeal  those 
Bylaws  and  Standards  of  Conduct  that 
conflict  with  the  order. 

The  order  provides,  however,  that  the 
Association  may  adopt  and  enforce 
reasonable  ethical  guidelines  with 
respect  to  representations  that  the 
Association  reasonably  believes  would 
be  false  of  deceptive. 

The  proposed  order  requires  the 
Association  to  send  notice  of  the  order 
to:  (1)  all  optometrists  who  resigned  or 
were  terminated  because  they  engaged 
in  a  corporate  practice  or  practiced  in  a 
retail  loction:  (2)  all  members  of  the 
Association;  (3)  all  other  optometrists 
currently  licensed  in  the  State  of 
Michigan;  and  (4)  everyone  to  whom  the 
Association  sends  an  appliction  for 
membership  for  the  next  five  (5]  years. 

To  ensure  that  the  proposed  order  is 
obeyed,  the  Association  is  required  to 
file  a  written  report  describing  its 
compliance  within  one  hundred  twenty 
(120J  days  after  the  date  the  order 
becomes  final,  and  to  file  two  additional 
annual  reports.  The  Association  is  also 
required  to  make  its  records  available  to 
the  Commission  stafT  upon  reasonable 
notice  for  five  (5)  years,  and  to  notify  the 
Commission  of  any  proposed  change  in 
the  Association  that  would  affect  its 
compliance  obligations. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Benjanin  I.  Bennan, 
Acting  Secretary. 
[FR  doc.  85-18463  Filed  8-l-«5:  8:45  am] 

BILUNQ  CODE  (TSO-OI-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Ch.  II 

All  Terrain  Vehicles;  Advance  Notice  of 
Proposed  Rulemaking;  Extension  of 
Comment  Period 

agency:  Consumer  Product  Safety 

Commission. 

action:  Extension  of  comment  period. 

SUMMARY:  The  Commission  extends  the 
period  for  submitting  comments  on  the 
all  terrain  vehicles  (ATVs)  advance 


notice  of  proposed  rulemaking  (ANPR) 
for  60  days,  in  response  to  requests  from 
interested  members  of  the  public. ' 
DATE:  Conuneots  and  submissions  in 
response  to  the  ANPR  are  due  no  later 
than  September  30, 1985. 
ADDRESS:  Comments  and  submissions 
should  be  sent,  preferably  in  five  (5) 
copies,  to  the  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Washington,  D.C.  20207;  telephone  (301) 
492-680a 

FOR  FURTHER  MFORMATION  CONTACT: 
Nick  Marchica.  Consumer  Product 
Safety  Commission,  Washington,  D.C. 
20207;  telephone  (301)  492-6554. 
SUFFLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  31, 1985  (50  FR 
23139),  the  Commission  issued  an  ANPR 
inviting  any  person  to  submit  (1)  an 
existing  standard  that  addresses  the  risk 
of  injury  associated  with  ATVs  as  a 
proposed  consumer  product  safety 
standard  or  (2)  a  statement  of  intention 
to  develop  a  voluntary  standard 
addressing  the  risk  of  injury  associated 
with  ATVs,  along  with  a  plan  to  do  So.* 
(The  notice  generally  described  ATVs, 
as  3  and  4  wheel  motorized  machines 
intended  to  be  ridden  by  one  person  and 
designed  for  off-road  use,  for 
recreational  and  other  purposes.)  The 
notice  of  May  31  also  described  the 
available  injury  data  on  ATVs,  listed 
steps  to  be  taken  by  the  Commission 
staff  with  respect  to  ATVs.  described 
the  options  available  to  the  Commission 
regarding  ATVs,  and  solicited  public 
comment  on  the  issues  raised  in  the 
ANPR. 

On  July  15, 1985,  the  Commission's 
Office  of  the  Secretary  received  a  letter 
from  Kawasaki  Motors  Corp.,  U.S.A., 
requesting  a  30  day  extension  in  which 
to  submit  comments  to  the  ANPR.  On 
July  23, 1985.  the  Commission's  Office  of 
the  Secretary  received  a  request  from 
the  Specialty  Vehicle  Institute  of 
America  (SVIA)  on  behalf  of  its  member 
companies  requesting  a  80  day 
extension  of  the  ANPR  comment  period. 
SVIA  has  represented  that  Kawasaki 
has  no  objection  to  and  endorses  the 
SVIA  request  for  a  60  day  extension. 
SVIA  states  that  additional  time  is 
required  for  a  number  of  reasons. 
Primary  among  these  are  the  fact  that 
SVIA  and  the  member  companies  have 
been  working  on  the  voluntary  standard 
effort,  the  Commission's  public  hearings 
on  ATVs  and  responding  to  the 


'Commissioner  Statler  abstained  from  the 
Commission  decision  lo  extend  (he  comment  period 
on  the  ATV  ANPR. 

'Commissioner  Dawson  dissented  from  the 
Commission  decision  to  issue  an  ANPR  and  issued 
a  statement  that  is  available  in  the  Office  of  the 
Secretary. 


Commission's  information  requests  at 
the  same  tinje  they  are  preparing  their 
comments  on  the  ANPR. 

The  Commission  has  considered 
requests  submitted  by  Kawasaki  and 
SVIA  and  concludes  that  a  60  day 
extension  will  not  si^ficantly  delay  its 
activities  with  respect  to  the  ATV 
project.  Therefore,  in  the  interest  of 
obtaining  input  from  all  interested 
parties,  the  Commission  extends  the 
comment  period  for  60  additional  days. 
All  comments  and  submissions  should 
be  sent  to  the  Office  of  the  Secretary. 
Consumer  Product  Safety  Commission. 
Washington.  D.C.  20207,  no  later  than 
September  30, 1985. 

Dated:  July  30. 1985. 
Sadye  E.  Dunn. 

Secretary.  Consumer  Product  Safety 
Commission. 

[FR  Doc.  85-18403  Filed  8-1-85:  8:45  amj 
BtLLNM  CODE  OSS-OI-a 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  271 

[Docket  No.  RII7S-76-216  (Texas— 39)] 

High-Cost  Gas  Produced  From  Tight 
Formations,  Texas;  Proposed 
Rulemaking 

AGENCY:  Federal  Energy  Regulatory 
Commission,  DOE. 

ACTION:  Amended  notice  of  proposed 
rulemaking. 

simmary:  The  Federal  Energy 
Regulatory  Commission  is  authorized  by 
section  107(c)(5)  of  the  Natural  Gas 
Policy  Act  of  1978, 15  U.S.C.  3301-3432 
(Supp  V.  1981),  to  designate  certain 
types  of  natural  gas  as  high-cost  gas 
where  the  Commission  determines  that 
the  gas  is  produced  imder  conditions 
which  present  extraordinary  risks  or 
costs.  Under  section  107(c)(5),  the 
Commission  issued  a  final  regulation 
designating  natural  gas  produced  from 
tight  formations  as  high-cost  gas  which 
may  receive  an  incentive  price  (18  CFR 
271.703  (1983)).  This  rule  established 
procedures  for  jurisdictional  agencies  to 
submit  to  the  Commission 
recommendations  of  areas  for 
designation  as  tight  formations.  This 
Notice  of  Proposed  Rulemaking  by  the 
Director  of  the  Office  of  Pipeline  and 
Producer  Regulation  contains  a  request 
by  the  applicant  to  amend  the 
recommendation  of  the  Railroad 
Commission  of  Texas  that  the  Barnett 
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Shale  Formation  be  designated  as  a  tight 
formation  under  S  271.703(d). 
DATES:  Comments  on  the  proposed  rule 
are  due  on  August  14. 1985. 

Public  Hearing:  No  public  hearing  is 
scheduled  in  this  docket  as  yet.  Written 
requests  for  a  public  hearing  are  due  on 
August  14, 1985. 

AOOMESS:  Comments  and  requests  for 
hearing  must  be  filed  with  the  Office  of 
the  Secretary,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426. 
FOM  FUfTTHER  INFORMATION  CONTACT: 
Walter  W.  Lawson,  (202)  357-8556. 

High-Cost  Gas  Produced  from  Tight 
Formations.  Docket  No.  RM79-76-218 
(Texas— 39). 

I.  Background 

On  September  20, 1983,  the  Railroad 
Commission  of  Texas  (Texas)  submitted 
to  the  Commission  a  recommendation, 
in  accordance  with  §  271.703  of  the 
Commission's  regulations  (18  CFR 
271.703  (1983)),  that  the  Bamett  Shale 
Formation  in  Wise,  Montague,  Clay, 
Jack,  Denton.  Palo  Pinto.  Parker  and 
Tarrant  Counties,  Texas,  be  designated 
as  a  tight  formation.  Pursuant  to 
§  271.703(c)(4)  of  the  regulations,  a 
Notice  of  Proposed  Rulemaking  by  the 
Director  of  the  Office  of  Pipeline  and 
Producer  Regulation  (OPPR)  was  issued 
on  November  14,  1983  (48  FR  52483, 
November  18, 1983)  in  Docket  No. 
RM79-76-216  (Texas— 39)  to  determine 
whether  Texas'  recommendation  that 
the  Bamett  Shale  Formation  be 
designated  a  tight  formation  should  be 
adopted.  On  May  23, 1985.  the 
Commission  received  a  request  from  the 
applicant  (Mitchell  Energy  Corporation) 
to  reduce  the  areal  extent  of  the  Bamett 
Shale  Formation  recommendation.  This 
Notice  of  Proposed  Rulemaking  is 
hereby  issued  to  give  notice  of  the 
applicant's  request.  Texas'  original 
recommendation,  the  May  23. 1985 
request,  and  supporting  data  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

II.  Description  of  Reconunendation 

As  originally  submitted  to  the 
Commission,  the  recommended  area 
included  all  of  Wise,  Montague,  Clay, 
Jack  and  Denton  Counties,  Railroad 
Commission  District  9,  Palo  Pinto  and 
Parker  Counties,  Railroad  Commission 
District  7B,  and  Tarrant  County, 
Railroad  Commission  District  5.  The 
eight  county  area  covered  7,524  square 
miles. 

The  applicant's  request  would  reduce 
the  areal  extent  of  the  recommendation 
to  approximately  1,592  square  miles  and 
include  all  of  Wise  County  and  the 
western  one-half  of  Denton  County, 
Railroad  Commission  District  9;  and  the 


northwestern  one-quarter  of  Tarrant 
County,  Railroad  Commission  District  5. 
Accordingly,  pursuant  to  the  authority 
delegated  to  the  Director  of  the  Office  of 
Pipeline  and  Producer  Regulation  by 
Commission  Order  No.  97,  (Reg. 
Preambles  1977-1981)  FERC  Stats,  and 
Regs.  T  30.180  (1980),  notice  is  hereby 
given  of  the  proposal  submitted  by 
Texas  that  the  Bamett  Shale  Formation 
as  described  and  delineated  in  Texas' 
recommendation,  as  amended,  as  filed 
with  the  Commission,  be  designated  as 
a  tight  formation  pursuant  to  §  271.703. 

lU.  Public  Comment  Procedures 

Interested  persons  may  comment  on 
this  proposed  rulemaking  by  submitting 
written  data,  views  or  arguments  to  the 
Office  of  the  Secretary.  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington.  DC 
20426,  on  or  before  August  14, 1985.  Each 
person  submitting  a  comment  should 
indicate  that  the  comment  is  being 
submitted  in  Docket  No.  RM79-76-216 
(Texas — 39),  as  amended,  and  should 
give  reasons  including  supporting  data 
for  my  recommendation.  Comments 
should  include  the  name,  title,  mailing 
address,  and  telephone  number  of  one 
person  to  whom  communications 
concerning  the  proposal  may  be 
addressed.  An  original  and  14 
conformed  copies  should  be  filed  with 
the  Secretary  of  the  Commission. 
Written  comments  will  be  available  for 
public  inspection  at  the  Commission's 
Office  of  Public  Information.  Room  1000, 
825  North  Capitol  Street  NE., 
Washington,  DC,  during  business  hours. 

Any  person  wishing  to  present 
testimony,  views,  data,  or  otherwise 
participate  at  a  public  hearing  should 
notify  the  Commission  in  writing  that 
they  wish  to  make  an  oral  presentation 
and  therefore  request  a  public  hearing. 
Such  request  shall  specify  the  amount  of 
time  requested  at  the  hearing.  Requests 
should  be  filed  with  the  Secretary  of  the 
Commission  no  later  than  August  14, 
1985. 

List  of  Subjects  in  18  CFR  Part  271 

Natural  gas.  Incentive  price.  Tight 
formations. 

Accordingly,  the  Commission 
proposes  to  amend  the  regulations  in 
Part  271,  Subchapter  H,  Chapter  I,  Title 
18,  Code  of  Federal  Regulations,  as  set 
forth  below,  in  the  event  Texas' 
recommendation  is  adopted. 
Kenneth  A.  Williams, 

Director,  Office  of  Pipeline  and  Producer 
Regulation. 


PART  271— ( AMENDED] 

Section  271.703  is  amended  as  follows: 


1.  The  authority  citation  for  Part  271 
continues  to  read  as  follows: 

Authority:  Department  of  Energy 
Organization  Act.  42  U.S.C.  7101  etseq.; 
Natural  Gas  Policy  Act  of  1978. 15  U.S.C. 
3301-3432;  Administrative  Procedure  Act,  5 
U.S.C.  553. 

2.  Section  271.703  is  amended  by 
adding  paragraph  (d)(212)  to  read  as 
follows: 

§271.703    Tigtit  formations. 


(d)  Designated  tight  formations.    *  *  * 

(212)  Bamett  Shale  Formation  in 
Texas.  RM79-76  (Texas— 39) 

(i)  Delineation  of  formation.  The 
Bamett  Shale  Formation  is  found  in 
Texas  in  all  of  Wise  County  and  the 
western  one-half  of  Denton  county. 
Railroad  Commission  District  9;  and  the 
northwestem  one-quarter  of  Tarrant 
County,  Railroad  Commission  District  5. 
The  designated  area  covers  1,592  square 
miles. 

(ii)  Depth.  The  Bamett  Shale 
Formation  in  the  designated  area  lies 
uncomfortably  over  the  Ordovician 
(Ellenburger)  and  lies  below  the  Bamett 
Lime  or  Pennsylvania  Morrow.  The 
depth  to  the  top  of  the  Bamett  Shale 
Formation  varies  from  an  estimated  sub- 
sea  depth  of  4,800  feet  in  Wise  County  to 
7,900  feet  in  Tarrant  County,  with  an 
approximate  thickness  ranging  from  236 
feet  in  Wise  County  to  300  feet  in 
Tarrant  County.  A  typical  Bamett  Shale 
sections  occurs  between  the  electric  log 
depths  of  7,194  feet  and  7,444  feet  on  the 
well  log  of  the  Mitchell  Energy 
Corporation  C.W.  Slay  No.  1  well. 

|FR  Doc.  85-18438  Filed  8-1-85;  8:45  am] 

BILLING  COOC  (717-01-11 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  134 

Country  of  Origin  Rules  Regarding 
Imported  Textiles  and  Textile  Products 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  Proposed  change  of  practice, 
solicitation  of  comments. 

SUMMARY:  Customs  recently  published 
final  regulations  establishing  criteria  to 
be  used  by  Customs  officers  in  making 
country  of  origin  determinations  for 
certain  imported  textile  merchandise. 
The  criteria  are  based  on  previous  court 
decisions  and  Customs  rulings  on  a 
variety  of  country  or  origin  issues.  These 
criteria  will  be  applied  in  making 
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country  of  origin  determinations  for  all 
Customs  purposes,  including 
determinations  for  purposes  of  assessing 
duty  on  imported  textiles.  Customs  is 
aware  that  uniform  and  established 
practices  exist  which  recognize  certain 
commercial  processes  and  assembly 
operations  performed  on  textiles  as 
being  determinative  of  origin  and  that 
these  practices  are  inconsistent  with  the 
published  origin  criteria.. 

Accordingly.  Customs  proposes  to 
change  the  established  and  uniform 
practices  that  are' in  conflict  with  the 
new  criteria.  Because  these  changes  of 
practice,  if  adopted,  may  result  in  higher 
rates  of  duty  being  assessed,  this  notice 
invites  public  comments  on  them  before 
any  change  is  made. 

DATE:  Comments  must  be  received  on  or 
before  October  1. 1985.. 

ADDRESS:  Comments  (preferably  in 
•  triplicate)  may  be  addressed  to,  and 
inspected  at,  the  Regulations  Control 
Branch,  Room  2426,  U.S.  Customs 
Service,  1301  Constitution  Avenue,  NW., 
Washington,  D.C.  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Phil  Robins,  Classification  and  Value 
Division,  U.S.  Customs  Service,  1301 
Constitution  Avenue,  NW.,  Washington, 
DC.  20229  (202-566-8181). 

SUPPLEMENTARY  INFORMATION: 
Background ' 

Under  past  Customs  practice,  the 
complete  assembly  of  a  garment  in  one 
country  from  pieces  cut  or  otherwise 
manufactured  in  another  country 
generally  resulted  in  the  country  of 
assembly  being  considered  the  country 
of  origin  of  that  garment.  Similarly, 
fabrics  that  are  woven,  knit,  or 
otherwise  constructed  in  one  country 
have  been  considered,  for  all  purposes, 
products  of  a  second  country  if  they 
were  subjected  to  dyeing,  printing  (or 
dyeing  and  printing),  bleaching, 
showerproofing  (a  process  rendering  the 
fabric  water-repellent),  or  other  finishing 
processes  in  the  second  country.  In 
addition.  Customs  past  practice  has 
been  to  consider  lengths  of  fabric 
manufactured  in  one  country  and  sent  to 
another  country  for  a  simple  cutting  and 
hemming  (or  overlocking)  operation  to 
be  a  product  of  the  second  country.  In 
this  latter  circumstance,  the  material  is 
readily  identifiable  as  being  intended 
primarily  for  a  particular  purpose  and 
the  cutting  is  done  only  to  establish  the 
length  or  the  width  of  the  completed 
article. 

By  T.D.  84-171.  pubhshedin  the 
Federal  Register  on  August  3, 1984  (49 


FR  31248).  and  effective  September  7, 
1984.  Customs  made  an  interim 
amendment  to  Part  12,  Customs 
Regulations  (19  CFR  Part  12).  by  adding 
a  new  §  12.130  which  provides 
regulatory  authority  mandating  that 
speciflc  "country  of  origin"  rules  be 
applied  in  determining  whether  textiles 
or  textile  products  are  subject  to  any  of 
the  multilateral  or  bilateral  textile 
agreements  entered  into  by  the  U.S. 
pursuant  to  section  204.  Agricultural  Act 
of  1956.  as  amended  (7  U.SC.  1854). 
After  careful  consideration  of  the 
comments  received  in  response  to  the 
interim  amendment,  by  T.D.  85-38, 
published  in  the  Federal  Register  on 
March  5. 1985  (50  FR  8710).  Customs 
issued  a  final  rule  which  revised  the 
interim  amendment  to  Part  12. 

For  purposes  of  §  12.130.  paragraph 
(b)  of  the  final  rule  (19  CFR  12.130(b)) 
defines  country  of  origin.  Under  that 
paragraph,  textiles  or  textile  products 
subject  to  section  204,  Agricultural  Act 
of  1956.  imported  into  the  customs 
territory  of  the  U.S.,  are  a  product  of  a 
particular  foreign  territory  or  country  or 
insular  possession  of  the  U.S.  if  the 
article  is  wholly  the  growth,  product,  or 
manufacture  of  that  foreign  territory  or 
country  of  insular  possession,  or,  in  the 
case  of  an  article  which  consists  of 
materials  produced  or  derived  from,  or 
processed  in,  more  than  one  foreign 
territory  or  country,  or  insular 
possession,  the  article  shall  be  a  product 
of  that  foreign  territory  or  country  or 
insular  possession  where  it  last 
underwent  a  substantial  transformation. 
A  textile  or  textile  product  will  be 
considered  to  have  undergone  a 
substantial  transformation  if  it  has  been 
transformed  by  means  of  substantial 
manufacturing  or  processing  operations 
into  a  new  and  different  article  of 
commerce. 

Paragraph  (d)  of  §  12.130  (19  CFR 
12.130(d))  lists  the  criteria  that  will  be 
considered  in  determining  whether  there 
has  been  a  substantial  manufacturing  or 
processing  operation  and  whether  a  new 
and  different  article  of  commerce  has 
resulted.  However,  paragraph  (e)(2)  of 
§  12.130  (19  CFR  12.130(e)(2)) 
specifically  gives  five  examples  of 
certain  types  of  processes  that  usually 
will  not  result  in  an  article  or  material 
being  considered  to  have  been 
substantially  transformed  in  a  particular 
foreign  territory,  or  country,  or  insular 
possession  of  the  U.S.  Of  the  five 
examples,  the  only  ones  pertinent  to 
established  and  uniform  practices 
regarding  textile  determinations  are  (1) 
the  cutting  to  length  or  width  and 
hemming  or  overlocking  fabrics  readily 


identifiable  as  being  intended  for  a 
particular  commercial  use;  (2)  trimming 
and/or  joining  together  of  otherwise 
completed  knit-to-shape  component 
parts  produced  in  a  single  country,  even 
when  accompanied  by  other  processes 
normally  incident  to  the  assembly 
process:  (3)  one  or  more  finishing 
processes  on  yams,  fabrics,  or  other 
textile  articles,  such  as  shower-proofing, 
superwashing,  bleaching,  decating, 
mercerizing,  fulling,  shrinking,  or  similar 
operations;  and  (4)  dyeing  and/or 
printing  of  yams  or  fabrics. 

To  determine  whether  there  has  been 
a  substantial  manufacturing  or 
processing  operation  under 
§  12.130(d)(2).  a  comparison  will  be 
made  between  the  article  or  material 
before  the  manufacturing  or  processing 
operation  and  the  article  in  its  condition 
after  the  manufacturing  or  processing 
operation(s)  in  each  country. 

Section  12.130  is  applicable,  on  its 
face,  only  to  textiles  and  textile 
products  subject  to  section  204, 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854).  which  is  the  authority  for 
the  promulgation  of  §  12.130  and  in 
which  Congress  expressly  granted  the 
President  the  power  to  issue  regulations 
to  effectuate  bilateral  and  multilateral 
international  textile  agreements  which 
operate  to  restrict  the  flow  of  cotton, 
wool,  and  man-made  fiber  textiles  and 
textile  products  into  the  U.S.  Therefore, 
§  12.130  is  only  concerned  with  country 
of  origin  determinations  for  textile 
restraint  purposes.  However,  the 
principles  of  origin  contained  in  S  12.130 
were  derived  from  previous  court 
decisions  and  Customs  rulings  involving 
substantial  transformation 
determinations.  Accordingly,  it  is  the 
view  of  Customs  that  those  principles 
are  effective  for  all  country  of  origin 
determinations.  Customs  believes  the 
origin  rules  actually  represent  the  state 
of  the  law,  and  in  keeping  with  Customs 
desire  to  maintain  one  uniform  rule  of 
origin,  believes  the  principles  of  origin  in 
§  12.130  should  be  applied  to  all  textiles 
and  textile  products,  not  only  for 
restraint  purposes,  but  also  for  duty 
jjurposes. 

In  this  respect.  Customs  has 
determined  that  the  four  pertinent 
examples  of  types  of  processing 
operations  in  §  12.130(e)(2).  currently 
subject  to  established  and  uniform 
practices,  should  no  longer  constitute 
substantial  transformations.  Under  the 
existing  practices,  those  operations  may 
result  in  a  different  country  of  origin 
than  would  be  the  case  if  the  origin 
principles  in  §  12.130  are  applied. 
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The  proposed  change  in  the 
established  and  uniform  practices  and 
the  resultant  imposition  of  higher  daties 
are  the  direct  result  of  Customs  applying 
its  interpretation  of  the  principles  of 
court  decisions,  particularly  Uniroyal  v. 
United  States.  3  CIT  220  (1982).  as 
required  by  §  t52.16(b).  Customs 
Regulations  (19  CFR  152.16(b)). 
However,  in  view  of  the  broad  impact  of 
the  proposed  changes.  Customs  vvill 
review  this  matter  6illy  and  consider 
any  comments  received  in  response  to 
this  notice  before  making  a  final 
determinatioik 

Authority 

Because  the  changes  of  practice,  if 
implemented,  may  result  in  the 
imposition  of  higher  duties.  Customs  is 
giving  interested  parties  notice  and  an 
opportunity  to  comment  in  accordance 
with  S  177.1Q(c](2).  Customs  Reguktions 
(19  CFR  177.10(c)(2])  and  %  315(d),  Tariif 
Act  of  1930,  as  amended  (19  U.&C. 
1315(d)). 

CoBmrants 

Before  making  a  final  detenunatiaft  in 
tilts  natter,  coosideratioa  will  be  given 
to  any  wrritten  comments  timely 
submitted  to  Customs.  Comments 
submitted  wiU  be  avaiiabie  for  pubiic 
inspection  in  accordeiice  with  the 
Freedom  of  Informatron  Act  (5  U.S.C. 
552)  and  §  1.8,  Treasury  Department 
Regulatiens  (31  CFR  t.»>.  and 
S  103.11(b).  Customs  Regulations  (19 
CFR  W3.11(b)),  on  regular  business  days 
between  the  hours  of  9:00  ajn.  and  4:30 
p.m.  at  the  Regulations  Control  Branch, 
U.S.  Customs  Service  Headquarters, 
1301  Constitution  Avenue.  Room  2426, 
Washington,  DC.  20229. 

Draftyig  hfuiBMitiea 

The  principal  author  ol  this  document 
was  Cle»  E.  Vereb,  Re^ilationa  Control 
Branch,  Office  of  Hcgulatioiis  and 
Rulings,  Costans  Headquarters. 
However,  personnei  from  other  Customs 
offices  participated  in  its  development. 

List  of  Subjacts  in  19  CFR  Fart  134 

Customs  duties  and  inspection, 
imports,  Labeling,  packaging  and 
contatners. 

William  van  Raab, 
Conumss/aaer  of  Cualoam. 

Approve*  f«rfy  3.  WW. 
fohii  M.  WaJkar,  Jr.. 
Assistant  Secretary  of  the  Tmtuuiy. 
(FR  Doc.  85-18244  Filed  8-l-«5;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Olflca  of  the  Assistant  Sacratary  for 
Fair  Housing  and  Equal  Opportunity 

24  CFR  Part  115 

(Docket  No.  H-«5-t»t:  FW-2t30I 

Recognition  of  Substantially 
Equivalent  Lams 

agency:  Office  of  the  Assistant 
Secretary  for  Fair  Homing  and  Equal  . 
Opportunity.  HUD. 
action:  Rule-related  notice. 

summary:  Title  24,  Part  115  of  the  Code 
of  Federal  Regulatioas  describes  the 
procedure  for  recognition  of  State  and 
iocai  fair  housing  laws  that  provide 
rights  and  remedies,  for  alleged 
discriminatory  housing  practices,  that 
are  substantially  equivalent  to  those 
provided  by  the  Federal  Fair  Housing 
Act  (Tide  VUl  of  the  Civil  Rights  Act  of 
1968)  ("the  Act").  This  notice  advises 
that  a  determination  has  been  made  that 
the  fair  bossing  law  of  each  named 
State  or  locality,  on  its  face,  is 
substantiaUy  equivalent  to  tha  Act  The 
notice  seeks  public  comment  on  this 
determination  and  on  present  (»  past 
perforsMnce  of  tin  agency 
administering  and  enforcing  the  State  or 
local  law.  The  Department  will  consider 
all  comments  submitted  in  making  its 
detenni«ation  as  to  whether  the  State  or 
local  law  (RTHvides  rights  and  remedies 
which  are  sobstantiaUy  equivalent  to 
the  Act. 

DATES:  Coraments  due:  September  3. 
1986. 

AODRCSS:  Interested  persons  are  invited 
to  submit  comments  to  the  Office  of 
General  Counsel.  Rules  Docket  Clerk, 
Room  10276.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW.,  Washington,  D.C.  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  pubHc  inspection  and 
copying  during  regular  business  hours  at 
the  above  address. 

FOR  RJRTNKR  INFORMATKmCOMtACr: 

Steven  j.  Sacks,  Director.  Federal  State 
and  Local  PrograoM  Division,  Room 
5214.  Department  of  Housing  and  Urban 
Development  451  Seventh  Street,  SW.. 
Washington.  D.C.  20«a  telephone  (2021 
426-3530.  (This  is  not  a  toll-iree 
number)^ 

StmPLCMBfTAIIV  — ■OWMAHOW.  On 

August  %  1964  (48  FR  32042).  the 
Department  published  a  fina{  rde  that 
revised  24  CFR  Part  115  to  enable  the 
Department  to  add  or  remove 


recognition  of  substantially  equivalent 
laws  through  publication  of  a  rule- 
related  notice  in  the  Federal  Register. 
The  purpose  of  this  notice  is  to  advice 
the  public,  in  accordance  with  24  CFR 
115.6(b).  that  the  laws  of  the  following 
jurisdictions  have,  on  their  face,  been 
determined  to  be  substantially 
equivalent.  The  jurisdictions  are:  (1) 
State  of  Tennessee;  (2)  Boston, 
Massachusetts;  (3)  Pinellas  County. 
Florida  (4)  Escambia  County.  Florida;  (5) 
Danville.  Illinois:  (6)  Marion.  Indiana; 
and  (7)  St.  Joseph,  Missouri. 

The  evahration  of  the  laws  of  these 
jurisdictions  to  date  has  been  conducted 
in  accordance  with  24  CFR  115.3(c). 
Under  S  115.3(c).  analysis  of  the 
adequacy  of  a  State  or  local  fair  housing 
law  "oo  its  face"  is  intended  to  focus  on 
the  meaning  and  intent  of  the  text  of  the 
law  as  distinguished  from  the 
effectiveness  of  its  administration. 
Accordingly,  tiie  analysis  is  not  limited 
to  the  literal  text  of  the  law,  but  must 
take  into  account  necessary  relevant 
matters  of  State  and  local  law.  or 
interpretatioQS  of  the  fair  houaing  law 
by  competent  authorities. 

Section  115.2  provides  for  two 
separate  inquiries:  (a)  Whether  the  State 
or  local  law.jOn  its  face,  provides  rights 
and  remedies  for  alleged  discriminatory 
housing  practices  which  are 
substantially  equivalent  to  the  rights 
and  remedies  provided  in  the  Act.  and 
(b)  whether  the  current  practices  and 
past  performance  of  the  appropriate 
State  or  local  agency  charged  with 
administraticm  and  eirforcement  of  such 
law  demonstrates  that  in  operation,  the 
State  or  local  law  in  fad  provides  rights 
and  remedies  which  are  sabstantia^ 
equivalent  to  those  provided  in  the  Act 

Today's  notice  invites  interested 
persons  and  organizations,  during  the 
next  30  days,  to  file  written  comments 
relevant  t»  the  detemnnetion  whether 
the  current  practices  and  past 
perfjrmance  of  the  State  or  local  agency 
charged  with  administration  and 
enforcement  of  the  fair  housing  law  of 
each  of  these  jwisdictions  demonstrate 
that,  in  operation,  the  law  in  fatrt 
provides  rights  and  remedies 
substantially  equivalent  to  those 
provided  in  the  Act.  This  notice  also 
invites  commertts  on  the  Department's 
determination  as  to  the  adequacy  of  the 
law  on  its  face. 

In  accordance  with  24  CFR  50.20tk). 
this  notice  is  not  subject  to  the 
environmental  assessment  requirements 
of  the  National  Environmental  Policy  of 
1969,  42  U.S.C.  4332. 

Under  5  U.S.C.  «05{b)  (the  Regulatory 
Flexibility  Act),  the  Undersigned  hereby 
certiDes  that  this  notice  would  not  have 
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a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
rule  only  carries  out  the  Department's 
statutory  responsibility  as  set  out  in 
section  810(c)  of  the  Fair  Housing  Act. 
42  U.S.C.  3610(c). 

Accordingly,  public  comment  is 
solicited  in  accordance  with  24  CFR 
115.6(b)  with  respect  to  the  following 
jurisdictions: 

States 

Tennessee 

Localities 

Escambia  County.  Florida 
Pinellas  County,  Florida 
Danville,  Illinois 
Marion.  Indiana 
Boston,  Massachusetts 
St.  Joseph,  Missouri 

Dated:  )uly  23. 1985. 

Antonio  Monroig, 

Assistant  Secretary  for  Fair  Housing  and 

Equal  Opportunity. 

(FR  Doc.  85-18427  Filed  8-1-85:  8:45  am] 

BILLING  CODC  4310-2>-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  42 

ICC  Docket  No.  M-283;  FCC  85-351] 

Preservation  of  Records  of 
Communications  Common  Carriers 

agency:  Federal  Communications 
Commission. 


eliminate  overly  speciHc  provisions 
relating  to  how  records  should  be 
destroyed  and  a  reporting  requirement 
dealing  with  the  premature  destruction 
of  records. 

DATES:  Comments  are  due  by  August  23, 
1985  and  replies  by  September  9, 1985. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Gerald  P.  Vaughan,  Stephen  Steckler, 
Accounting  and  Audits  Division, 
Common  Carrier  Bureau,  (202)  634-1861. 
SUPPLEMENTARY  INFORMATION: 

Lists  of  Subjects  in  47  CFR  Part  42 

Communications  common  carriers, 
reporting  and  recordkeeping 
requirements. 

The  collection  of  information 
requirement  contained  in  this  proposed 
rule  has  been  submitted  to  OMB  for 
review  under  section  3504(h)  of  the 
Paperwork  Reduction  Act.  Persons 
wishing  to  comment  on  this  collection  of 
information  requirement  should  direct 
their  comments  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503.  Attention:  Desk 
Officer  for  Federal  Communications 
Commission. 

Notice  of  Proposed  Rulemaking 

In  the  matter  of  revision  of  Part  42, 
Preservation  of  Recoids  of  Communication 
Common  Carriers;  CC  Docket  No  84-283. 

Adopted:  ]uly  9, 1985. 

Released:  July  17. 1985. 

By  the  Commission. 


ACTION:  Notice  of  proposed  rulemaking.        I.  Introduction 


SUMMARY:  The  Commission  is  proposing 
to  revise  Part  42  of  its  Rules  and 
Regulations  to  reduce  recordkeeping 
requirements  imposed  on 
communication  common  carriers.  This 
would  be  accomplished  by  eliminating  a 
listing  of  specific  record  retention 
requirements  for  some  700  categories' 
and  subcategories  of  records.  In  lieu 
thereof  carriers  would  be  required  to 
maintain  at  their  general  offices  a 
master  index  of  records  showing 
specific  records,  related  retention 
periods  and  storage  locations.  As  an 
alternative,  the  Commission  would 
continue  to  prescribe  a  shortened  list 
with  shorter  retention  periods  for  most 
records.  In  addition,  regardless  of  which 
alternative  would  be  chosen,  the 
Commission  is  proposing  to  modify 
requirements  relating  to  storage  media. 


1.  In  this  Notice  of  Proposed 
Rulemaking  (NPRM),  the  Commission 
proposes  to  reduce  the  record  retention 
and  reporting  burdens  imposed  under 
Part  42,  "Preservation  of  Records  of 
Communications  Common  Carriers." 
This  would  be  accomplished  by 
eliminating  a  listing  of  specific  record 
retention  requirements  for  some  700 
categories  and  subcategories  of  records. 
In  lieu  thereof  carriers  would  be 
required  to  maintain  at  their  general 
offices  a  master  index  of  records 
showing  specific  records,  related 
retention  periods  and  storage  location. 
As  an  alternative,  the  Commission 
would  continue  to  prescribe  a  shortened 
list  with  shorter  retention  periods  for 
most  records.  In  addition,  regardless  of 
which  alternative  would  be  chosen,  the 
Commission  is  proposing  to  modify 


requirements  relating  to  storage  media 
and  to  eliminate  a  provision  relating  to 
how  records  should  be  destroyed  and  a 
reporting  requirement  dealing  with  the 
premature  destruction  of  records. 

II.  Background 

2.  Part  42  of  the  Commission's  Rules 
contains  record  retention  requirements 
for  communications  common  carriers.  It 
is  intended  to  ensure  the  availability  of 
specific  records  for  the  Commission's 
regulatory  purposes.  Among  other 
things,  it  requires  the  designation  of 
supervisory  officials,  an  index  of 
records,  standards  for  record  storage  on 
media  other  than  paperstock,  specific 
procedures  for  the  destruction  of 
records,  and  a  detailed  listing  of  specific 
records  carriers  are  required  to  maintain 
and  the  retention  periods  for  each.  The 
last  major  revision  of  this  part  took 
place  in  1960,  and  it  does  not  reflect 
recent  changes  in  recordkeeping 
technology,  business  practices,  or  the 
communications  marketplace. 

3.  On  April  17, 1984.  the  Commission 
issued  a  Notice  of  Inquiry  (NOI),  49  FR 
18138  (April  27. 1984).  soliciting 
information  on  ways  to  reduce  the 
burdens  associated  with  the  record 
retention  requirements  of  Part  42.  The 
NOI  solicited  comments  on  alternative 
approaches  to  the  Commission's  present 
methods  of  prescribing  and  satisfying  its 
record  retention  requriements;  and 
whether  or  not  and  to  what  extent  Part 
42  should  be  revised.  In  connection  with 
the  revision  of  Part  42,  carriers  were 
specifically  asked  to  address  the 
prescribed  retention  periods,  the  content 
of  the  list  of  records,  and  any  general 
instructions  imposing  burdens  to  retain 
records  beyond  the  carriers'  needs.  The 
NOI  invited  comments  by  May  17. 1984. 
and  reply  comments  by  June  1, 1984.  At 
the  request  of  Bell  Communications 
Research,  the  Commission  granted  an 
extension  of  time  for  fding  comments 
and  reply  comments  to  July  2. 1984  and 
August  1, 1984  respectively. 

4.  In  a  petition  for  rulemaking  dated 
January  28, 1985,  the  Department  of 
Justice  requested  the  Conunission  to 
revise  Part  42  by  extending  the  retention 
period  for  individual  telephone  toll  call 
records  from  six  months  to  18  months. 
Because  of  this  petition's  direct 
relationship  to  issues  raised  in  the  NOI, 
the  Commission  has  decided  to 
incorporate  it  in  this  proceeding. 
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IIL  Coounaots 
i4.  Owerv/e«r 

5.  Eleven  parties  filed  commenU  '  and 
five  repFy  comments  were  filed.*  All  of 
the  parties  except  ISCC,  who  wanted 
only  to  be  a  party  of  record,  are  in  favor 
of  some  form  of  revision  of  Part  42. 
Ameritech  and  the  OTCs  favored 
elimination  of  Part  42,  or  in  the 
alternative,  modification  of  the 
requirements.  CBT  recommended 
modifications  and  was  the  only 
respondent  recommending  expansion  of 
Part  42  to  include  additional  items. 
Other  respondents  favored  a 
streamlining  approach  of  selectively 
reducing  the  number  of  records  to  be 
maintained,  shortening  the  retention 
period  or  some  combination  of  both.  In 
reply  commenfs.  MCI  also  recommended 
extending  the  applicability  of  Part  42  to 
nonregulated  affiliates  of  carriers  and 
raised  questions  on  the  relationship  of 
Part  42  and  section  415  of  the 
Communications  Act  of  1934. 

B.  Recommended  Elimination  of  Part  42 

6.  Ameritech  stated  that  elimination  of 
Part  42  wodd  relieve  carriers  of 
burdensome,  unnecessary,  and 
expensive  compliance  requirements. 
Ameritech  mentioned  other  record 
retention  reqairements  for  tax. 
secxmties.  labor,  employment  and 
occupational  safety  laws  and  sard  that 
multiple  layers  of  regulation  covering 
the  same  records  merely  increase  the 
■cost  of  dmnsi  business  without  any 
corresponding  benefit  to  the  public. 
Amentech  daimed  that  records 
necessary  br  the  efficient  operation  of 
company  business,  would  by  definition 


'  Amencan  TcWplMae  and  Te(«graph  Company 
(AlaT):  Um  AoierUecJt  Oparating  Companies— 
Uliaoit  Bell  Telephone  Compuny.  Indiuva  BcU 
Tetephone  Company.  Inc  .  the  Ohio  Bell  Telephone 
CoMpso^  and  Wiscnnsin  Belt.  Inr.  (Ameriiech): 
Cin<.mnati  Bell  Telephone  Catnpany  (CBT); 
Conlinenui  Telccum.  Inc.  |Caot«l):  GTE 
Corporation  (CTE);  the  Iowa  Slate  Commerce 
CommtMian  flSCC);  Fourteen  Operatmg  Telephone 
Companies— The.  Bell  Tclephona  Companj  of 
Pennsylvania,  the  CheMpeiilie  and  Potomac 
Telephone  Companies,  the  Diamond  Stdle 
Telephone  C«<npaay.  the  Mountain  States 
Telephoaa  and  Teiagrapli  Cdapiinjr.  Nevada  Bell. 
New  England  Telephone  and  Telegraph  Company. 
New  )ersey  Teh»phone  Company.  New  York 
Telephone  Company.  Nortlwaateni  Bell  Telephone 
Company.  Pacific  Bell.  Paciric  Northwest  Bell 
Telephone  Company.  South  Central  Bell  Telephone 
Company.  Sonthem  Bell  Telephone  and  Telegraph 
Company,  and  SoatbweXem  Bell  Telephone 
Compoay  (GTOil:  TRT  Teiecommunu:atiofls 
Corporation  (TBI).  I*ie  United  Stales  Telephone 
Association  (trSTAJ.  LTni led  Telephone  System.  Inc. 
on  behalf  of  Ae  twenty  operattng^  companies 
comprising  the  United  Telephone  System  (UTS)  and 
the  Western  Union  Telegraph  Company  (Western 
Union). 

•  ATaX.  Ameritech.  MCI  Telecommunications 
(MCI),  the  OTCa.  and  TRT. 


include  the  records  necessary  for 
proceedings  before  the  Comraissian. 
Accordingly.  Ameritech  recommended 
elimination  of  Part  42  or,  in  tie 
alternative,  revision  of  Part  42  to 
eliminate  records  not  necessary  for 
Commission  proceedings. 

7.  TTie  OTCs  described  current 
requirements  as  often  inconsistent, 
duplicative,  overlapping,  anachronistic 
and  conflicting  with  the  requirements  of 
other  governmental  agencies.  The  OTCs 
indentified  no  records  that  are  kept 
solely  because  of  the  Part  42 
requirements.  They  clatmed  that,  since 
all  records  are  kept  in  the  ordinary 
course  of  business  or  because  of  other 
requirements,  the  Commission  would 
still  have  access  to  records  if  requires 
for  regulatory  purposes.  They  stated 
that,  because  these  records  are 
maintained  for  other  reasons,  the 
Commission  cannot  assume  that  no 
burden  is  imposed,  and  carriers  should 
be  allowed  flexibility  to  determine  their 
own  record  preservation  policies.  Like 
Ameritech,  they  recommended 
elimination  of  Part  42  or  in  the 
alternative,  revisions  to  reduce  burdens 
on  comnioa  carriers,  in  reply  comments, 
the  OTCs  reaffinned  their  position  that 
elimination  of  Part  42  would  be  the  most 
efficient  way  to  eliminate  burdens  on 
the  carriers  and  would  be  in  consonance 
with  Con^-esskmal  mandates  under  the 
Paperwork  Reduction  Act' 

&  in  reply  comments,  MCI  stated  that 
suggestioBs  by  Ameritech  and  the  OTCs 
for  the  elimination  of  Part  42  are  ffl- 
advised  because  requirements  of  other 
agencies  and  prevailing  btniness 
practices  change  from  time  to  time  and 
are  outside  the  Commission's  control. 

C.  Recommended  Modifications 

9.  CBT  suggested  that  §  42.9  "List  of 
Records"  be  restructured  into  an 
alphabetical  order,  and  some  record 
retention  periods  be  shortened.  *  CBT 
also  recommended  the  expansion  of  Part 
42  to  include  additional  items  relating  to 
computer  software,  computer  systems 
divestiture  activities,  and  community 
and  civic  activities.*  In  reply  comments, 
AT&T  contended  that  CBT  offered  no 
support  for  its  position  to  expand  record 
retention  requirements.  Further,  AT4T 
noted  that  additional  items  were 
described  in  generic  terms  and  no 
specific  records  or  retention  periods 
were  recommended. 

10.  Nine  respondents  (AT&T. 
AmeritexJj,  Confel,  the  OTCs,  GTE,  TRT, 
USTA.  and  Western  Union:  and  MCI  in 


reply  comment)  stated  that  Section  42.9; 
"List  of  Records",  was  ontdatcd  and 
shouW  be  revised.  Six  of  these 
respondents  submitted  detailed  listings 
of  records  and  recommended  retention 
periods  for  each  (AT&T,  Ameritech. 
GTE,  the  OTCs,  UTS  and  Western 
Union).*  ATaT  recommended  that  the 
Commission  remove  from  the  list  of 
records  all  records  for  which  the 
Commission  has  specified  retention 
periods  as  "optional".  If  part  42  was  to 
be  retained,  Ameritech  recommended 
the  elimination  of  records  from  5  42.9 
which  are  not  routinely  needed  in 
regulatory  proceedings.'  In  addition,  for 
specific  records,  Ameritech  favored  the 
reduction  of  retention  periods  by  50 
percent.  *Contel  indicated  that  all 
retention  periods  specified  as 
"permanent"  should  be  eliminated. 
Western  Union  and  TRT  (in  reply 
comments  in  support  of  Western  Union), 
would  elimrnate  "permanent"  retention 
periods  for  selected  items.  In  reply 
comments,  MC!  also  stated  that  most 
permanent  retention  periods  could  be 
eliainated  and  a  six  moAtk  retestioii 
period  would  seem  adequate  for  most 
records.  GTE  and  UTS  comments 
indicated  that  records  with  retention 
periods  of  25  to  40  years  should  have 
these  periods  substantially  reduced.  The 
OTCs  recommended  shorter  retenUon 
periods  for  records 'and  the  elimination 
of  duplications  with  other  governmental 
requirements.  USTA  stated  that  the 
record  retention  reqtrirements  should  be 
revised  to  assure  the  availability  of 
carrier  records  which  may  be  necessary 
for  the  fulfillment  of  the  FCCs 
regulatory  respossibtlities,  b«t  did  not 
suggest  specific  retention  requirements. 

II.  In  comments  relating  to  S  42.4, 
"Index  of  Records",  the  OTCa  favored 
the  elimination  of  requirements  for  a 
master  index  at  the  carriers'  general 
offices  because  it  duplicates 
requirements,  also  contained  in  S  42.4,  to 
maintain  indices  at  each  location  where 
records  are  stored.  In  reply  comments, 
MCI  indicated  the  requirement  for  a 
master  index  was  a  necessity  and 
should  not  be  eliminated  as  the  OTCs 
recommended.  MCI  stated  that  such  a 
requirement  was  a  practical  necessity 
for  finding  relevant  documents  of 
carriers  that  are  maintained  at  different 
locations. 


'  44  use.  3501  et seq. 
'  CBT  Comments  al  p.  2. 
Md.  alp.  9. 


'  Because  of  the  volume  and  detail  of  these 
listings,  we  luve  limited  descnpti«Da  to  key 
elements.  In  addition,  as  discussed  later  in  this 
NPRM.  the  sco^  of  our  proposal  makes  a  more 
detailed  discussion  of  these  comments  pertaining  to 
{  42.9  unnecessary  at  this  lime. 

Md..  Appendix. 

'Id.,  Appendix. 

'OTCs  comments  at  Appendix  A. 
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IZ.  Six  parties  commented  on  the  use 
of  alternative  storage  methods  such  as 
microfibn  and  microfiche  (AT&T, 
Ameritech,  Contel,  GTE,  MCI,  and  UTS). 
AT&T,  Ameritech  and  UTS,  propose  that 
carriers  should  be  allowed  under  S  4Z5, 
"Preparation  and  Preservation  of 
Reproductions  of  Original  Records,"  to 
store  information  in  the  medium  of  their 
choice.  Contel  wants  the  Commission  to 
pursue  a  detailed  inquiry  on  magnetic 
data  storage.  GTE  believes  that 
computer  data  bases  should  be 
considered  only  after  a  new  list  of  items 
and  their  retention  periods  have  been 
developed.  MCI  believes  the  provisions 
of  S  42.5  are  adequate,  and  already 
permit  reproductions  in  any  generally 
accepted  media. 

13.  Section  42.6,  "Destruction  of 
Records,"  requires  precautions  to  be 
taken  to  destroy  the  legibility  of  records 
the  content  of  which  cannot  be  divulged 
to  unauthorized  persons  by  law.  Section 
42.7,  "Premature  Destruction",  requires 
that  a  certified  statement  be  filed  with 
the  Conunission  listing  the  records 
destroyed  and  circumstances  of 
premature  destruction,  accidentia!  or 
otherwise.  The  statement  is  to  be  Bled 
within  90  days  of  discovery  of  the 
destruction. 

14.  The  OTCs  recommended  removal 
of  the  precautionary  language  in  Section 
42.6,  and  recommended  annual  reporting 
on  the  premature  destruction  of  records, 
instead  of  within  90  days  of  discovery, 
as  §  42.7  requires.  MCI  agreed  with  the 
annual  reporting  concept  but  added  that 
such  reports,  when  filed,  should  be  kept 
(presumably  at  the  Commission)  at  least 
as  long  as  the  retention  periods 
applicable  to  the  documents  destroyed. 

D.  Other  Matters 

Extended  Applicability 

15.  MCI  in  its  reply  comments 
recommended  that  Part  42  should  be 
made  applicable  to  AT&T  Information 
Systems  (ATTIS).  MCI  stated  that  AT&T 
might  abuse  its  control  over  ATTIS,  an 
offerer  of  services  not  subject  to  tariff. 
MCI  believes  that  the  recordkeeping 
requirements  should  be  extended  to 
ATTIS  in  order  to  detemine  whether  the 
expectations  of  how  it  will  be  operated 
prove  justified  by  actual  experience. 
MCI  believes  also  that  this  requirement 
should  be  extended  to  other 
nonregulated  affiliates  of  operating 
telephone  companies  to  facilitate  the 
audit  of  costs  between  the  regulated 
entity  and  nonregulated  entities,  thus 
eliminating  the  possibility  of  cross- 
subsidization. 

Part  42 — Relationship  to  Section  415  of 
the  Act 

16.  MCI  stated  that  the  most  difficult 
question  is  whether  the  statute  of 


limitations  of  two  years  in  Section  415  of 
the  Communications  Act  '"implies  a 
requirement  to  maintain^all  foreseeably 
relevant  documents  for  that  length  of 
time.  MCI  believes  there  is  no  need  to 
lengthen  existing  requirements  for  the 
purposes  of  section  415,  but  by  the  same 
token,  no  shortening  of  retention  periods 
that  are  now  two  years  or  less  would  be 
justified  for  records  that  are  needed  in 
disposing  of  complaints. 

Periodic  Reviews 

17.  Although  not  directly  addressed  in 
the  NOl,  five  commenters.  AT&T, 
Ameritech,  Contel,  the  OCTs  and  TRT, 
express  the  need  for  periodic  reviews  to 
update  and  streamline  Part  42  record 
retention  requirements.  AT&T,  and  TRT 
indicated  that  the  responsibility  of 
undertaking  such  a  review  was  up  to  the 
Commission.  Contel  believes  the 
Commission  should  share  the 
responsibility  with  industry 
representatives  by  forming  a  Records 
and  Information  Management  Review 
Committee.  Ameritech  and  the  OTCs 
agreed  that  periodic  reviews  of  Part  42 
should  be  performed  but  did  not  indicate 
who  should  do  the  review. 

The  Department  of  Justice  (DO))  Petition 

18.  Subsequent  to  the  filing  of 
comments  and  reply  comments  to  the 
NOI,  a  petition  for  rulemaking  was 
received  from  the  DO).  The  DO) 
requested  that  the  Commission's  record 
retention  requirement  for  Item  73(a)  in 
the  List  of  Records  be  increased  so  that 
communication  common  carriers 
maintain  telephone  toll  records  for  18 
months  instead  of  the  six  months 
currently  prescribed.  The  DO)  claims 
that  telephone  toll  records  are  often 
essential  to  the  successful  investigation 
and  prosecution  of  today's  sophisticated 
criminal  conspiracies  relating,  for 
example,  to  terrorism,  narcotics 
tra^icking,  organized  crime  and 
espionage.  The  DO)  states  that  in  the 
investigation  of  sophisticated  criminal 
activity,  law  officials  do  not  always 
discover  the  need  for  telephone  records, 
much  less  the  existence  of  a  criminal 
enterprise,  until  well  after  the  six-month 
period  has  expired.  The  DO)  Petition 
cited  support  by  the  Advisory 
Conunittee  for  United  States  Attorneys, 
the  Federal  Bureau  of  Investigation,  the 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  the  U.S.  Postal  Service,  and 
the  Immigration  and  Naturalization 
Service. 


'"Section  415  of  the  Communications  Act  of  1934 
deals  with  the  limitation  periods  for  certain  actions. 
These  include  such  actions  as  those  by  carriers  for 
recovery  of  their  lawful  charges,  complaints  against 
carrier*  for  the  recovery  of  damages  not  based  on 
overcharges,  etc. 


IV.  Discusakm 

A.  Elimination  of  Part  42 

19.  After  considering  the  comments  of 
Ameritech  and  the  OTCs,  we  are  not 
persuaded  that  elimination  of  Part  42 
would  be  in  the  public  interest  In 
carrying  out  its  regulatory 
responsibilities  the  Commission  must 
have  some  mechanism  at  its  disposal 
that  provides  instructions  for  the 
retention  of  records  and  enables  it  to 
take  corrective  actions  when 
recordkeeping  practices  of  carriers  are 
unsatisfactory.  We  are  aware,  however, 
that  other  legal  requirements  and 
modem  business  practices  require  the 
maintenance  of  most  records  now 
contained  in  Part  42.  Nevertheless,  for 
the  foreseeable  future,  oin-  regulatory 
responsibilities  under  the  Act, 
particularly  under  section  415,  make 
Part  42  a  necessity.  We  are  not 
proposing  the  elimination  of  Part  42 
here. 

B.  Proposed  Modification 

20.  In  connection  with  S  42S,  "List  of 
Records",  we  are  proposing  to  eliminate 
what  one  respondent  characterized  as  a 
"laundry  list"  approach:  the  item  by 
item  identification  of  specific  records 
and  retention  periods  contained  in 

§  42.9.  With  the  exception  of  telephone 
toll  records  to  be  discussed  in 
connection  with  the  DO)  Petition,  we  are 
proposing  to  eliminate. the  List  of 
Records.  However,  we  are  proposing  to 
retain  a  modified  requirement  that  each 
carrier  maintain  a  master  index 
identifying  records,  retention  periods 
and  location  which  would  be  subject  to 
review  by  Commission  representatives. 
Further.  Uie  Commission  would  retain 
the  right  to  order  the  addition  to  new 
records  or  lengthen  retention  periods 
upon  finding  that  retention  periods  are 
insufficient.  We  are  proposing  these 
changes  because  the  detailed  list 
imposes  a  substantial  burden  on  the 
carriers  to  track  records  on  an  item  by 
item  basis  in  a  pattern  which  may  not 
achieve  the  most  efficient  results.  This  is 
especially  true  when  many  of  these 
records  serve  a  variety  of  different  legal 
and  business  needs.  We  would  still 
anticipate  that  in  any  implementation  of 
this  proposal  carriers  would  still 
maintain  lists  of  specific  records,  but  the 
proposal  is  intended  to  permit  carriers  a 
greater  freedom  to  develop  more 
efficient  systems  and  thereby  greatly 
reduce  the  burdens  the  Commission 
imposes  in  this  area."  In  connection 


' '  CBT  would  be  free  to  add  any  records  it  fell 
necessary  onder  this  plan. 
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with  the  implementation  of  this 
increased  reliance  on  the  master  index 
we  are  requesting  comment  on  how  the 
Commission  should  assure  itself  that 
essential  records  are  retained.  Among 
the  alternatives  would  be  a  requirement 
to  file  a  copy  of  the  index  and 
subsequent  modifications  with  the 
Commission:  reliance  on  periodic 
reviews  by  Commission  representatives: 
or  simply  requiring  modifications  of  the 
index  as  problems  arise. 

21.  In  §  42.4.  "Index  of  Records  ",  and 
for  the  reasons  stated  on  the  preceding 
paragraph  and  subject  to  the  conditions 
discussed  therein,  we  are  proposing  to 
retain  the  requirement  for  a  master 
index  at  the  general  offices.  We  have 
noted  the  duplication  mentioned  by  the 
OTCs  between  the  master  index  at  the 
general  offices  and  the  indices  required 
to  be  maintained  at  locations  where 
records  are  stored.  Upon  consideration, 
however,  such  a  requirement  does  seem 
to  be  a  practical  necessity  given  the 
geographic  dispersion  of  carrier 
facilities  and  the  need  for  Commission 
staff  to  inspect  records  in  a  timely 
manner.  Accordingly,  we  propose  to 
retain  the  requirement  for  an  index  at 
each  location  where  records  are 
maintained. 

22.  In  connection  with  §  42.5 
"Preservation  and  Protection  of 
Reproductions  of  Original  Records",  the 
comments  indicated  that  this  Section  did 
not  permit  those  subject  to  Part  42  the 
freedom  to  implement  technological 
advances  in  alternative  storage  media 
(microfilm,  microfiche  and  machine- 
readable  media).  In  order  to  give  the 
carriers  a  greater  opportunity  to  take 
advantage  of  technological  advances, 
we  are  proposing  to  amend  §  42.5  to 
permit  them  to  use  the  preservation 
media  of  their  choice  subject  to  certain 
conditions.  First,  we  would  not  require 
the  creation  of  a  paper  or  microfilm 
record  when  the  record  is  initially 
prepared  in  a  machine-readable  format. 
But  carriers  must  retain  records  in  such 
a  manner  that  they  are  easily  accessible: 
and  the  carrier  shall  have  the  facilities 
available  to  locate,  identify  and 
reproduce  records  in  readable  form 
without  loss  of  clarity.  Second, 
microfilm  (including  microfiche  and 
aperture  cards)  must  be  a  quality  that 
can  be  easily  read  and  that  can  be 
reproduced  in  paper  similar  in  size  to 
the  original,  without  loss  of  clarity  or 
detail.  Like  machine-readable  data, 
carriers  shall  have  the  facilities 
available  to  locate,  identify  and  read  the 
microfilm,  and  reproduce  it  in  paper 
form.  Third,  whether  the  record  is  in  a 
machine  readable  format  or  on 
microfilm,  it  must  be  accompanied  by  a 


certificate  attesting  to  its  completeness 
and  accuracy. 

23.  After  considering  the  comments  in 
relation  to  Section  42.6  "Destruction  of 
Records."  we  are  of  the  tentative  view 
that  there  is  no  need  for  the 
precautionary  language  advising 
carriers  to  "macerate  or  destroy  the 
legibility  of  records  the  content  of  which 
is  forbidden  by  law  to  be  divulged  to 
unauthorized  persons".  The  destruction 
of  such  records  is  a  common  event  in 
business  and  does  not  seem  to  need 
reinforcement  in  Part  42.  Nor  do  we 
believe  there  is  any  need  to  advise 
carriers  that  they  may  destroy  other 
records  in  any  manner  they  elect.  This 
NPRM.  therefore,  proposes  the 
elimination  of  §  42.6  and  conforming 
changes  to  i  42.2  "Designation  of 
Supervisory  Official",  which  refer  to  the 
destruction  of  records. 

24.  We  are  proposing  to  eliminate  the 
requirement  in  S  42.7  "Premature 
Destruction",  which  requires  reporting 
of  premature  destruction  of  records 
within  90  days  of  discovery.  In  the  past, 
this  provision  called  attention  to  the 
premature  destruction  of  records.  It  is 
now  our  intention  to  seek  more  direct 
ways  of  satisfying  our  regulatory  needs. 
The  elimination  of  this  provision  that  we 
are  proposing  should  not  be  construed 
as  relieving  carriers  of  their  obligation 
to  retain  records  in  a  manner  consistent 
with  their  index. 

C.  Commission  Alternative 

25.  While  not  embodied  in  the 
proposed  rule,  the  Commission  is 
soliciting  comment  on  whether  or  not 
continuing  to  specify  a  List  of  Records 
would  be  preferable  to  the  heavy 
reliance  the  proposed  rule  would  place 
on  the  carriers'  master  index  of  records. 
If  retaining  the  List  of  Records  in  Part  42 
is  preferable,  the  Commission  would 
consider  adopting  a  generic  list  with 
retention  periods  suited  to  our  current 
needs.  The  list  would  be  formulated 
based  on  the  comments  received  in 
response  to  the  NOI  and  any  additional 
comments  in  response  to  this  NPRM.  If  a 
List  of  Records  specified  by  the 
Commission  is  preferable,  the  proposed 
modifications  related  to  storage  media 
(§  42.5),  destruction  of  records  (§  42.6), 
and  the  premature  destruction  of 
records  (§  42.7),  would  be  unaffected. 

D.  Other  Matters 

26.  MCI  argued  that  the  applicability 
of  Part  42  should  be  extended  to  include 
ATTIS  and  other  nonregulated  affiliates 
of  operating  telephone  companies.  This 
is  an  area  which  gives  the  Commission 
some  concern.  Transactions  between 
regulated  and  nonregulated  affiliates 
will  be  closely  monitored  in  the  coming 


years:  and  since  the  Commission  has 
also  indicated  elsewhere  that  complaint 
proceedings  will  play  an  important  role, 
availability  of  records  will  be  an 
important  issue.  The  Commission  will 
entertain  recommendations  in  this 
rulemaking  on  a  satisfactory  resolution 
of  its  concerns.  But  the  Commission,  at 
this  time,  is  not  proposing  in  the 
attached  proposed  rule  to  extend  the 
applicability  of  Part  42  to  unregulated 
affiliates  of  telephone  companies. 

27.  MCI  addressed  the  relationship  of 
Part  42  to  section  415  of  the  Act  and  in 
this  NPRM  the  Commission  is  proposing 
to  place  greater  reliance  on  the  master 
index  of  records  as  formulated  by  the 
carriers.  We  do  not  believe  such 
reliance  will  bring  Part  42  into  conflict 
with  the  two  year  statute  of  limitations 
in  section  415.  As  stated  earlier,  the 
Commission  is  retaining  the  right  to 
review  and  order  the  modification  of  the 
master  index.  We  believe  this  should  be 
sufficient,  but  as  an  additional 
precaution  we  have  added  to  the 
proposed  S  42.7,  a  requirement  for 
carriers  to  add  to  the  index  of  records, 
any  records  relevant  to  complaint 
proceedings  that  are  not  already 
contained  in  the  index.  Section  42.7 
would  also  require  that  the  records  be 
added  to  the  index  as  soon  as  a 
complaint  is  filed,  and  that  the  records 
be  retained  until  final  disposition  of  the 
complaint.  We  would  also  add  the  same 
requirements  when  an  inquiry  or 
proceeding  is  instituted  by  the 
Commission. 

28.  We  have  included  for  comment  the 
DOJ  recomendation  to  extend  the 
retention  period  for  telephone  toll 
records,  which  would  be  incorporated  as 
a  separate  section.  This  separate  section 
is  necessary  because  we  are  also 
proposing  elimination  of  S  42.9  "List  of 
Records"  where  the  toll  record 
requirement  is  now  contained.  We 
believe  that  DOJ  has  made  a  prima  facie 
case  that  such  a  requirement  is  in  the 
public  interest. 

29.  In  view  of  the  scope  of  the 
reduction  in  detailed  recordkeeping 
requirements  the  Commission  is 
proposing  here  it  will  address  the 
suggestions  for  ongoing  periodic  reviews 
of  recordkeeping  requirements  in  the 
final  rule. 

30.  Finally,  we  are  also  soliciting 
comment  on  the  continuing  usefulness 
the  current  §  42.8.  "Extention  of  Period 
of  Retention  of  Telegraph  Messages," 
which  has  not  been  included  in  the 
proposed  rule. 

31.  The  Commission  believes  that  the 
elimination  of  recordkeeping  and 
reporting  requirements  it  is  proposing 
would  be  in  furtherance  of  the 
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Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq.  Under  this  Act  an 
agency  is  required  to  review  its  Rules 
and  Regulations  and  determine  whether 
they  are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility. 
The  Commission  believes  that  the 
recordkeeping  and  reporting 
modifications  discussed  in  the  NPRM 
are  in  compliance  with  the  Paperwork 
Reduction  Act  of  1980.  However, 
implementation  of  any  new  or  modified 
requirement  or  burden  will  be  subject  to 
approval  by  the  Office  of  Management 
and  Budget  as  prescribed  by  the  Act. 

32.  In  compliance  with  the  provisions 
of  section  605(b)  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  605(b).  we 
certify  that  the  revisions  to  Part  42  of  the 
Commission's  Rules  and  Regulations 
can  be  readily  implemented  by  all 
carriers  without  significant  economic 
impact,  and,  in  fact,  will  ease  the 
recordkeeping  and  reporting 
requirements  of  these  carriers,  both 
large  and  small.  The  rationale  for  the 
proposed  changes  is  outlined  in  the 
preceding  discussion. 

33.  For  purposes  of  this  non-restricted 
notice  and  comment  rulemaking 
proceeding,  members  of  the  public  are 
advised  that  ex  parte  contacts  are 
permitted  from  the  time  the  Commission 
adopts  a  notice  of  proposed  rulemaking 
until  the  time  a  public  notice  is  issued 
stating  that  a  substantive  disposition  of 
the  matter  is  to  be  considered  at  a 
forthcoming  meeting  or  until  a  final 
order  disposing  of  the  matter  is  adopted 
by  the  Commission,  whichever  is  earlier. 
In  general,  an  ex  parte  presentation  is 
any  written  or  oral  communication 
(other  than  formal  written  comments, 
pleadings  and  oral  arguments)  between 
a  person  outside  the  Commission  and  a 
Commissioner  or  a  member  of  the 
Commission's  staff  which  addresses  the 
merits  of  the  proceeding.  Any  person 

,j(vho  submits  a  written  ex  parte 
presentation  must  serve  a  copy  of  that 
presentation  on  the  Commission's 
Secretary  for  inclusion  in  the  public  file. 
Any  person  who  makes  an  oral  ex  parte 
presentation  addressing  matters  not 
fully  covered  in  any  written  comments 
previously  filed  in  the  proceeding  must 
prepare  a  written  summary  of  that 
presentation  on  the  day  of  oral 
presentation.  That  written  summary 
must  be  served  on  the  Commission's 
Secretary  for  inclusion  in  the  public  file, 
with  a  copy  of  the  Commission's  official 
receiving  the  oral  presenatation.  Each 
Ex  parte  presentation  discussed  above 
must  state  on  its  face  that  the  Secretary 
has  been  served,  and  must  also  state  by 


docket  number  the  proceeding  to  which 
it  relates.  See  generally.  §  1.1231  of  the 
Commission's  Rules.  47  CFR  1.1231.  A 
summary  of  these  Commission 
procedures  governing  ex  parte 
presentations  in  informal  rulemaking  is 
available  from  the  Commission's 
Consumer  Assistance  Office,  FCC, 
Washington,  D.C.  20554. 

34.  In  reaching  its  decision,  the 
Commission  may  take  into 
consideration  information  and  ideas  not 
contained  in  the  comments,  provided 
that  such  information  or  a  writing 
indicating  the  nature  and  source  of  such 
information  is  placed  in  the  public  file, 
and  provided  that  the  fact  of  the 
Commission's  reliance  on  such 
information  is  noted  in  the  Report  and 
Order. 

V.  Ordering  Clauses 

35.  Accordingly,  it  is  ordered,  that 
pursuant  to  the  provision  of  section  4(i) 
and  219,  and  220  of  the  Communications 
Act  of  1934.  as  amended.  47  U.S.C. 
154(i),  218,  219  and  220.  there  is  hereby 
instituted  a  notice  of  proposed 
rulemaking  to  amend  Part  42, 
Preservation  of  Records  of 
Communication  Common  Carriers  as  set 
forth  in  the  attached  Appendix. 

36.  It  is  further  ordered,  that  all 
interested  persons  may  file  comments 
on  the  specific  proposals  discussed  in 
the  NPRM  on  or  before  August  23, 1985. 
Reply  comments  shall  be  filed  on  or 
before  September  9, 1985.  In  accordance 
with  the  provisions  of  5  1419  of  the 
Commission's  Rules  and  Regulations,  47 
CFR  1.419,  an  original  and  five  (5)  copies 
of  all  comments  shall  be  furnished  to  the 
Commission.  Copies  of  the  documents 
will  be  available  for  public  inspection  in 
the  Commission's  Docket  Reference 
Room,  1919  M  Street,  NW..  Washington, 
D.C. 

37.  It  is  further  ordered,  that  pursuant 
to  section  220(i)  of  the  Communications 
Act,  47  U.S.C.  220(i)  that  the  Secretary 
shall  cause  a  copy  of  this  Notice  to  be 
served  on  each  state  commission. 

Federal  Communications  Commission. 
William ).  Tricarico, 

Secretary. 

APPENDIX 

The  Federal  Communications 
Commission  is  proposing  to  amend  Part 
42,  Preservation  of  Records  of  . 
Communication  Common  Carriers  to 
read: 

1.  Part  42  is  proposed  to  be  revised  in 
its  entirety  as  follows: 


PART  42— PRESERVATION  OF 
RECORDS  OF  COMMUNICATION 
COMMON  CARRIERS 

Applicability 


Sec. 
42.01 


Applicability 


General  Instructions 

42.1  Scope  of  the  regulations  in  this  pari 

42.2  Designation  of  a  supervisory  official. 

42.3  Protection  and  storage  of  records. 

42.4  Index  of  records. 

42.5  Preparation  and  preservation  of 
reproductions  of  original  records. 

42.6  Retention  of  telephone  toll  records. 

42.7  Retention  of  other  records. 

Authority:  Sec.  4.  48  Stat.  1066.  as 
amended,  47  U.S.C.  154.  Interprets  or  appbes 
sec  22a  48  Stat.  1078.  47  U.S.C  Z20. 

Applicability 

i  42.01    Appltcabifity. 

This  part  is  prescribed  and 
promulgated  as  the  regulations 
governing  the  preservation  of  records  of 
communication  common  carriers, 
sub)ect  to  the  jurisdiction  of  the 
Commission,  engaged  in  furnishing 
telephone,  wire  telegraph,  ocean  cable, 
or  radiotelegraph  service.  As  used  in  the 
part,  the  term  "telephone  carriers"  refer* 
to  those  carriers  primarily  engaged  in 
furnishing  telephone  service  and  the 
term  "telegraph  carriers"  refers  to  those 
carriers  primarily  engaged  in  furnishing 
wire-telegraph,  ocean-cable,  or 
radiotelegraph  service. 

General  Instructions 

§  42.1    Scope  of  tti«  regulations  In  tMs 
part 

(a)  The  regulations  in  this  part  apply 
to  all  accounts,  records,  memoranda, 
documents,  papers,  and  correspondence 
prepared  by  or  on  behalf  of  the  carrier 
as  well  as  those  which  come  into  its 
possession  in  cormection  with  the 
acquisition  of  property,  such  as  by 
purchase,  consolidation,  merger,  etc. 

(b)  The  regulations  in  this  part  shall 
not  be  construed  as  requiring  the 
preparation  of  accounts,  records,  or 
memoranda  not  required  to  be  prepared 
by  other  regulations,  such  as  the 
Commission's  Uniform  System  of 
Accounts,  except  as  provided 
hereinafter. 

(c)  The  regulations  in  this  part  shall 
not  be  construed  as  excusing 
compliance  with  any  other  lawful 
requirement  for  the  preservation  of 
records. 

§  42.2    Designation  of  supervisory  offlcM. 
Each  carrier  subject  to  the  regulations 
in  this  part  shall  designate  one  or  more 
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officials  to  supervise  the  preservation  of 
its  records. 

§  42.3    Protection  and  storage  of  records. 

The  carrier  shall  protect  records 
subject  to  the  regulations  in  this  part 
from  damage  from  fires,  floods,  and 
other  hazards  and,  in  the  selection  of 
storage  spaces,  safeguard  the  records 
from  unnecessary  exposure  to 
deterioration  from  excessive  humidity, 
dryness,  or  lack  of  proper  ventilation. 

§  42.4    Index  of  records. 

Each  carrier  shall  maintain  at  their 
general  offices  a  master  index  of 
records.  The  master  index  shall  identify 
the  records  retained,  the  related 
retention  period,  and  the  locations 
where  the  records  are  maintained.  The 
master  index  shall  be  subject  to  review 
by  Commission  staff  and  the 
Commission  shall  reserve  the  right  to 
add  records,  or  lengthen  retention 
periods  upon  finding  that  retention 
periods  may  be  insufficient  for  its 
regulatory  purposes.  At  each  office  of 
the  carrier  where  records  are  kept  or 
stored,  such  records  shall  be  arranged, 
filed,  and  currently  indexed  so  that  they 
maybe  readily  identified  and  made 
available  to  representatives  of  the 
Commission. 

§  42.5    Preparation  and  preservation  of 
reproductions  of  original  records. 

(a)  Each  carrier  may  use  a  retention 
medium  of  their  choice  to  preserve 
records  in  lieu  of  original  records, 
provided  that  they  observe  the 
requirements  of  paragraphs  (b)  and  (c) 
of  this  section. 

(b)  A  paper  or  microfilm  record  need 
not  be  created  to  satisfy  the 
requirements  of  this  part  if  the  record  is 
initially  prepared  in  machine-readable 
medium  such  as  punched  cards, 
magnetic  tapes,  and  disks.  Each  record 
kept  in  a  machine-readable  medium 
shall  be  accompanied  by  a  statement 
clearly  indicating  the  type  of  data 
included  in  the  record  and  certifying 
that  the  information  contained  in  it  is 
complete  and  accurate.  This  statement 
shall  be  executed  by  a  person  having 
personal  knowledge  of  the  facts 
contained  in  the  records.  The  records 
shall  be  indexed  and  retained  in  such  a 
maimer  so  that  they  are  easily 
accessible,  and  the  carrier  shall  have 
the  facilities  available  to  locate,  identify 
and  reproduce  the  records  in  readable 
form  without  loss  of  clarity. 

(c)  Records  may  be  retained  on 
microfilm  (including  microfiche, 
computer  output  microfilm  and  aperture 
cards). 

(1)  The  microfilm  shall  be  of  a  quality 
I  lat  can  be  easily  read  and  that  can  be 


reproduced  in  paper  similar  in  size  to  an 
original  without  loss  of  clarity  or  detail. 

(2)  Microfilm  records  shall  be  indexed 
and  retained  in  such  a  manner  as  will 
render  them  readily  accessiable,  and  the 
company  shall  have  facilities  available 
to  locate,  identify  and  read  the 
microfilm  and  reproduce  in  paper  form. 

(3)  Any  significant  characteristic, 
feature,  or  other  attribute  which 
microfilm  will  not  preserve  shall  be 
clearly  indicated  at  the  beginning  of 
each  roll  of  film  or  series  of  microfilm 
records  if  applicable  to  all  records  on 
the  roll  or  series,  or  on  the  individual 
record,  as  appropriate. 

(4)  The  printed  side  of  printed  forms 
need  not  be  microfilmed  for  each  record 
if  nothing  has  been  added  to  the  printed 
matter  common  to  all  such  forms,  but  an 
identified  specimen  of  the  form  shall  be 
on  the  film  for  reference. 

(5)  Each  roll  of  film  or  series  of 
microfilm  records  shall  include  a 
microfilm  of  a  certificate  stating  that  the 
photographs  are  direct  and  facsimile 
reproductions  of  the  original  records  and 
they  have  been  made  in  accordance 
with  prescribed  regulations.  Such  a 
certificate  shall  be  executed  by  a  person 
having  personal  knowledge  of  these 
facts.  Where  the  microfilm  is  computer 
output,  the  microfilm  certificate  states 
that  the  information  is  complete  and 
accurate. 

(6)  The  carrier  shall  be  prepared  to 
furnish  at  its  own  expense  appropriate 
standard  facilities  for  both  reading  and 
copying  the  reproductions.  If  the 
Commission  so  requests,  the  carrier 
shall  furnish  printed  reproductions  of 
records  stored  on  any  storage  media. 

S  42.6    Retention  of  teleptMne  toU  records. 

Each  telephone  carrier  shall  be 
required  to  preserve  for  a  period  of  18 
months,  all  tickets,  lists,  or  other 
detailed  records  of  individual  telephone 
toll  calls  used  as  a  basis  for  billing  to 
customers. 

§  42.7    Retention  of  ottter  records. 

Except  as  specified  in  §  42.6,  carriers 
shall  retain  records  identified  in  the 
master  index  of  records  for  the  period 
established  therein.  Records  relevant  to 
complaint  proceedings  not  already 
contained  in  the  index  of  records  should 
be  added  to  the  index  as  soon  as  a 
complaint  is  filed  and  retained  until 
final  disposition  of  the  complaint. 
Records  the  carriers  are  directed  to 
retain  as  the  result  of  a  proceeding  or 
inquiry  by  the  Commission  to  the  extent 
not  already  contained  in  the  index  will 
also  be  added  to  the  index  and  retained 


until  final  disposition  of  the  proceeding 
or  inquiry. 

|FR  Doc.  85-18407  Filed  8-1-85;  8:45  am] 
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47  CFR  Part  100 
(IMM  Doclcet  No.  85-32) 

Amendment  of  the  Rules  With  Respect 
to  Technical  Standards  for  Direct 
Broadcast  Satellite  Service;  Order 
Extending  Time  for  Filing  Comments 
and  Reply  Comments 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule:  extension  of 
comment/reply  comment  period. 

summary:  This  Order  extends  the  time 
for  filing  comments  in  MM  Docket  No. 
85-32,  concerning  technical  standards 
for  Direct  Broadcast  Satellite  Service,  in 
response  to  a  Motion  for  Extension  of 
Time  filed  by  the  Direct  Broadcast 
Satellite  Association  (DBSA). 
DATES:  Comments  must  be  filed  on  or 
before  December  6, 1985,  and  reply 
comments  on  or  before  January  10, 1986. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  Gorden,  Policy  and  Rules 
Division,  Mass  Media  Bureau,  (202)  632- 
9660. 

SUPPLEMENTARY  INFORMATION:  The 

Proposed  Rule  was  published  in  the 
Federal  Register  on  February  19, 1985,  50 
FR6971. 

Order  Extending  Time  for  Filing 
Comments  to  Notice  of  Proposed  Rule 
Making 

In  the  Matter  of  amendment  of  Subpart  C 
of  Part  100  of  the  Commission's  rules  and 
regulations  with  respect  to  technical 
Standards  for  Direct  Broadcast  Satellite 
Service;  MM  Docket  No.  85-32. 

Adopted:  July  19. 1985. 

Released:  July  23, 1985. 

By  the  Chief.  Mass  Media  Bureau. 

1.  The  deadlines  for  filing  comments 
and  reply  comments  in  this  proceeding, 
as  extended  by  an  earlier  Order,  are 
now  June  30, 1985,  and  July  15, 1985, 
respectively.  On  June  24, 1985.  the  Direct 
Broadcast  Satellite  Association  (DBSA), 
the  principal  industry  coordinating  party 
in  this  proceeding,  filed  a  request  that 
more  time  be  allowed  for  submission  of 
comments  on  the  recommended 
"voluntarij"'  standards  as  outlined  in  the 
Notice  of  Proposed  Rule  Making 
(Notice). 

2.  In  support  of  this  request  DBSA 
stated  that  it  is  desirable  to  use  the  rule 
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making  process  as  a  "vehicle  to  solidify 
fundamental  DBS  standards,  and  to 
obtain  veiwpoints  from  a  wider 
constituency.  .  ."  than  represented  in  its 
association.  Further,  DBSA  stated  that 
in  order  to  obtain  an  industry  consensus 
on  which  transmission  format  DBS 
operators  should  use,  its  standards 
committee  plans  to  test  the  different 
systems.  DBSA  reported  that  although 
these  tests  were  originally  to  be 
completed  in  May  1985  it  has  taken 
longer  than  expected  to  design  tests 
which  examine  different  transmission 
formats.  DBSA  also  stated  that  it  has 
had  difficulty  in  obtaining  a  test  site  and 
equipment.  DBSA  now  expects  to 
complete  the  test  and  submit  an  analysis 
to  the  Commission  by  early  December 
1985.  Because  many  of  the  voluntary 
standards  identified  in  the  Notice  are 
inextricably  linked  to  the  transmission 
format,  DBSA  believes  that  it  will  be 
able  to  provide  comments  on  those 
standards  in  December  1985  as  well. 
DBSA  added  that  an  undue  delay  in 
establishing  standards  could  lead  to  the 
industry  adopting  multiple  incompatible 
formats  and  systems.  Nevertheless, 
DBSA  believes  that  the  date  for 
submitting  to  the  Commission  its 
analysis  on  voluntary  standards  and 
standards  for  good  industry  practice 
could  be  extended  to  December  6, 1985, 
without  harm  to  any  party. 

3.  We  note  that  while  the  Notice  did 
invite  comments  on  those  standards  that 
the  Advisory  Committee  on  Technical 
Standards  for  the  DBS  Service 
recommended  should  be  voluntary 
instead  of  mandatory,  we  reiterate  that 
our  goal  is  to  adopt  only  those  standards 
which  are  required  to  limit  interference 
and  to  assure  a  reasonable  degree  of 
interoperability  among  DBS  systems  and 
receivers  in  the  hands  of  the  public. 
Furthermore,  as  also  stated  in  the 


Notice,  we  do  have  some  reservations 
as  to  whether  it  is  necessary  to  adopt 
any  standards,  either  "mandatory"  or 
"voluntary,"  in  order  to  assure  that  the 
industry  will  have  an  adequate  set  of 
technical  standards.  We  again 
encourage  comments  on  both  sets  of 
standards  and  whether  the  industry's 
voluntary  mechanisms  are  likely  to 
obviate  die  need  for  any  Commission 
Rules  in  this  area.  Extending  the 
comment  date  should  afford  adequate 
opportunity  for  the  industry  to  develop  a 
unified  position. 

4.  Accordingly,  it  is  ordered  that  the 
time  for  filing  comments  and  repHes  to 
comments  to  the  above  referenced 
Notice  is  extended  to  an  including 
December  6, 1985,  for  comments  and 
January  10, 1986,  for  reply  comments. 

5.  This  action  is  taken  pursuant  to 
authority  found  in  sections  4(i),  5(c)(i), 
and  303(r)  of  the  Communications  Act  of 
1934,  as  amended,  and  S  0.281  of  the 
Commission's  Rules. 

Federal  Communications  Commission, 
lames  C  McKinney, 

Chief,  Mass  Media  Bureau.  • 

[FR  Doc.  85-18404  Filed  8-1-85;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  195 

[Docket  PS-80  Notice  3] 

Transportation  of  Hazardous  Liquids 
by  Pipeline;  Regulation  of  Intrastate 
Pipelines 

agency:  Materials  Transportation 
Bureau  (MTB),  DOT. 


action:  Notice  of  delay  in  taking  action 
on  petitions  for  reconsideration  of  final 
rule. 

summary:  a  Hnal  rule  extending  the 
applicability  of  existing  Federal  safety 
standards  for  pipelines  transporting 
hazardous  liquids  in  interstate  or  foreign 
commerce  to  those  transporting 
hazardous  liquids  that  affect  interstate 
or  foreign  commerce  was  published  on 
April  23. 1985  (50  FR  15895).  By  notice 
published  June  20, 1985  (50  FR  25602) 
MTB  solicited  comments  on  two 
petitions  for  reconsideration  of  that  rule. 
Because  of  the  need  to  evaluate 
petitions  and  the  comments  received 
thereon,  MTB  has  been  unable  to  take 
action  on  the  petitions  within  ninety 
days  of  the  publication  of  the  rule.  In 
order  to  avoid  a  need  for  postponement 
of  the  effective  date  of  the  final  rule. 
MTB  intends  to  take  action  on  the 
petitions  by  September  20. 1985.  MTB 
believes  that  it  has  adequate 
information  to  act  on  the  petitions  and 
intends  to  do  so  without  further 
proceedings. 

FOR  FURTHER  INFORMATION  CONTACT 

Barbara  Betsock  (202)  755^972 
regarding  the  content  of  this  notice. 

List  of  Subjects  in  49  CFR  Part  195 

Interstate  pipeline.  Intrastate  pipeline. 
Pipeline  safety. 

Authority: 49 DSC.  2002. 49 CFR  1.53  and 
Appendix  A  of  Part  1. 

Issued  in  Washington,  D.C.  on  )uly  3a  19SS. 

Ludan  M  Furrow. 

Acting  Associate  Director,  Office  of  Pipeline 
Safety  Regulation. 

[FR  Doc  85-18390  Filed  B^  1-85;  8:45  am| 
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Notices 


This  section  o»  the  FEDERAL  REGISTER 
contains  documents  other  than  nies  or 
proposed  nies  that  are  appiicable  to  the 
puWtc.   Notices  of  heanngs  and 
investigations,   committee  meetings,  agency 
decisions   and   rulings,   delegations  of 
auttyxity,   filing   of  petitions   and 
applications  and  agency  statements  of 
organization  and  turxrtions  are  examples 
of  documents  appearing  in  thcs  section. 


ACTION 

MiniGrants;  Availability  of  Fund* 

AGCNCV:  ACTION. 

ACnow:  Notice  of  availability  of  funds. 


smmARv:  This  notice  announces  the 
availability  of  funds  for  Fiscal  Year  1988 
under  the  ACTION  MiniGrant  Program 
authorized  by  the  Domestic  Volunteer 
Service  Act  of  1973.  as  amended  fPub.  L 
9a-113,  Title  I.  Part  C,  42  U.S.C.  4993). 

Pursuant  to  MiniGrant  Guidelines 
published  in  the  Federal  Register  on 
October  12. 1984,  (49  FR  40063)  ACTION 
has  established  a  MiniGrant  funding 
priority  for  Fiscal  Year  198a  The  area 
for  which  MiniGrants  will  be  awarded 
is: 

—local  level  projects  that  develop  new  and 
innovative  efforts  to  use  volunteers  in 
addressing  specific  conununity  problems 
related  to  poverty 

Eligibility:  Private  or  public  non-proHt 
organizations  which  utilize,  or  will 
utilize  volunteers  as  an  integral  part  of 
their  provision  of  services  may  apply  for 
grants.  Subject  to  the  availability  of 
Fiscal  Year  1986  funding,  approximately 
$150,000  will  be  available  for  grants 
averaging  $8.000— $9,000  in  size. 

Deadlines:  The  deadline  for 
submission  of  applications  is  October 
31. 1985.  Applications  will  be  submitted 
to  appropriate  ACTION  State  Offices. 
Addresses  of  ihe  State  offices  will  be 
included  in  the  application  package. 

In  addition  to  the  address  list,  the 
application  package  will  contain  in 
application  form,  a  copy  of  the 
MiniGrant  guidelines  which  were 
published  in  the  Federal  Register. 
October  12. 1984.  and  a  guide  to  help 
individuals  complete  the  application. 

Application  packages  are  available 
from  ACTION'S  Office  of  Volunteer 
Liaison  in  Washington.  D.C.  To  receive 
an  application  package,  write  to  the 
Mini-Grant  Program/OVL.  ACTION. 
Room  M-516.  806  Connecticut  Ave.  NW.. 


Washington,  D.C.  2(K25.  or  call  (202) 
634-9749. 

Signed  in  Washingtoa  D.C.  on  July  29. 
1985 

Donna  M.  Alvara<lo, 

Acting  Director.  ACTION. 

[FR  Doc.  85-18396  Filed  8-1-85;  ft45  am] 
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COMMISSION  ON  CIVIL  RIGHTS 

Arizona  Advisory  Committee;  Agenda 
for  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  planning  meeting  of  the  Arizona 
Advisory  Committee  to  the  Commission 
will  convene  at  9:00  a.m.  and  adjourn  at 
1:00  noon  on  August  17. 1985.  at  the 
Arizona  Biltmore  Hotel.  24th  and 
Missouri  Sheets.  Prescott  Room, 
Phoenix,  Arizona.  The  purpose  of  the 
meeting  is  to  provide  orientation 
activities  for  new  members  and  engage 
in  program  planning  for  fiscal  year  1986. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  John  P.  White 
or  Hiilip  Montez,  Director  of  the 
Western  Regional  Office  at  (213)  688- 
3437  (TDD  213/894-0508). 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington.  D.C,  July  2a  1985. 
Bert  Silver, 

Assistant  Staff  Director  for  Regional 
Programs. 

[FR  Doc.  85-18369  Filed  8-1-85:  8:45  am| 

BIUJNOCOOC  USS-OI-M 


Tennessee  Advisory  Committee; 
Agenda  and  NoUce  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Termessee 
Advisory  Committee  to  the  Commission 
will  convene  at  3:00  p.m.  and  adjourn  at 
6:00  p.m.  on  August  30. 1985.  at  the 
Vanderbilt  Plaza.  2100  West  End 
Avenue.  Kirkland  Room.  Nashville. 
Tennessee.  The  purpose  of  the  meeting 
is  to  discuss  future  program  plans. 

Persons  desiring  additional  • 
information,  or  planning  a  presentation 
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to  the  Committee,  should  contact 
Committee  Chairperson  James 
Blumstein  or  Bobby  Doctor,  Director  of 
the  Southern  Regional  Otilce,  at  (404) 
221-4391  (TDD  404/221-4391). 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington,  D.C.  July  29, 1985. 
Bert  Silver, 

Assistant  Staff  Director  for  Regional 
Programs. 

[FR  Doc  85-18370  Filed  d-1-85:  8:45  am) 

BUXINO  CODE  SSSS-OI-M 


Virginia  Advisory  Committee;  Agenda 
and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Virginia  Advisory 
Committee  to  the  Commission  will 
convene  at  1:30  p.m.  and  adjourn  at  6.-00 
p.m.  on  August  19. 1985.  at  the  Holiday 
Inn,  8  Crawford  Parkway,  Portsmouth, 
Virginia.  The  purpose  of  the  meeting  is 
to  discuss  plans  for  a  series  of  meetings 
designed  to  gather  information  from 
government  officials  and  citizens  about 
civil  rights  issues  in  housing,  education, 
employment,  voting,  and  the 
adininistration  of  justice. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson.  Benjamin 
Bostic  or  John  I.  Binkley.  Director  of  the 
Mid-Atlantic  Regional  Office  at  (202) 
254-6717.  (TDD  202/254-5461). 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Committee. 

Dated  at  Washington.  D.C.  July  30, 1985. 
Bert  Silver. 

Assistant  Staff  Director  for  Regional 

Programs. 

[FR  Doc.  85-18371  Filed  8-1-85;  8:45  am] 

MLUNO  COOE  S33S-01-M 


DEPARTMENT  OF  COMMERCE 

Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  0MB  for 
clearance  the  following  proposals  for 
collection  of  information  under  the 
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provisions  of  the  Paperwork  Reduction 

Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  the  Census 

Title:  Current  Industrial  Reports  (CIR) 
(Voluntary  Wave  1} 

Form  Number:  Agency— M37G.  M37L, 
etc;  0MB— 0607-0393 

Type  of  Request:  Revision  of  a  currently 
approved  collection 

Burden:  6,060  respondents;  23.843 
reporting  hours 

Needs  and  uses:  Census  collects  data  in 
the  CIR  program  in  order  to  provide 
key  measures  of  production, 
shipments,  and/or  inventories  on  a 
national  basis  for  selected 
manufactured  products.  The  Federal 
Reserve  Board  uses  CIR  data  in  its 
index  of  industrial  production,  and  the 
International  Trade  Administration 
uses  many  of  the  CIR  tables  in  its  U.S. 
Industrial  Outlook.  Other  government 
agencies,  such  as  the  Department  of 
Agriculture,  use  the  data  for  industrial 
analysis  projections  and  monitoring 
inport  penetration. 

Affected  Public:  Businesses  or  other  for- 
profit  institutions 

Frequency:  Monthly,  quarterly,  annually 

Respondent's  Obligation:  Voluntary 

OMB  Desk  Officer  Timothy  Sprehe  395- 
4814 

Agency:  Bureau  of  the  Census 

Title:  Current  Industrial  Reports  (CIR) 

(Mandatory  Wave  I) 
Form  Number:  Agency — MZOJ,  IA20],  etc; 

OMB— 0607-0392 
Type  of  Request: 
Burden:  10,256  respondents;  17,548 

reporting  hours 
Needs  and  uses:  Census  collects  data  in 
the  CIR  program  in  order  to  provide 
key  measures  of  production, 
shipments,  and/or  inventories  on  a 
national  basis  for  selected 
manufactured  products.  The  Federal 
Reserve  Board  uses  CIR  data  in  its 
index  of  industrial  production,  and  the 
International  Trade  Administration 
uses  many  of  the  CIR  tables  in  its  U.S. 
Industrial  Outlook.  Other  government 
agencies,  such  as  the  Department  of 
Agriculture,  use  the  data  for  industrial 
analysis  projections  and  monitoring 
inport  penetration. 
Affected  Public:  Businesses  or  other  for- 
profit  institutions 
Frequency:  Monthly,  annually 
Respondent's  Obhgation:  Mandatory 
OMB  Desk  Officer  Timpthy  Sprehe  395- 
4814 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals  (202)  377-4217, 
Department  of  Commerce,  Room  6622, 
14th  and  Constitution  Avenue,  N.W.,  - 
Washington,  D.C.  20230. 


Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent  to 
Timothy  Sprehe,  OMB  Desk  Officer. 
Room  3235,  New  Executive  Office 
Building,  Washington,  D.C.  20503. 

Dated:  July  30, 1985. 
Edward  Michals, 
Departmental  Clearance  Officer. 
(FR  Doc.  85-18421  Filed  8-1-85;  8:45  am) 

8IUJN0  CODE  3S1(Mi7-M 


Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 
(OIMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposals  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  International  Trade 
Administration 

Title:  Foreign  Buyer  Program/Overseas 
Trade  Fair  Certification  Program 
Application 

Form  Number:  Agency — ITA-4100P: 
OMB— 0625-0130 

Type  of  Request:  Revision  of  a  currently 
approved  collection 

Burden:  150  respondents;  1,050  reporting 
hours 

Needs  and  uses:  The  Foreign  Buyer 
Pi'ogram  allows  domestic  trade  show 
organizers  to  apply  to  Commerce  so 
that  they  can  receive  support  in 
recruiting  foreign  buyers  to  their 
shows.  The  Overseas  Trade  Fair 
Certification  Program  allows 
organizations  to  apply  for  Commerce 
certification  of  overseas  trade  fairs. 
The  requested  information  will  be 
used  to  make  a  determination  as  to 
whether  or  not  the  trade  fair  or 
domestic  trade  show  has  a  reasonable 
chance  of  success. 

Affected  Public:  Businesses  or  other  for- 
profit  organizations;  small  businesses 
or  organizations 

Frequency:  Required  to  obtain  or  retain 
a  benefit 

Respondent's  Obligation:  On  occasion 

OMB  Desk  Officer  Sheri  Fox.  395-3785 

Agency:  International  Trade 
Administration 

Title:  Foreign  Buyer  Program;  Exhibits 
Data  and  Evaluation 

For  Number  Agency — IT  A — 4014P; 
ITA— 4015P;  OMB— N/A 

Type  of  Request:  New  collection 

Burden:  3,000  respondents;  500  reporting 
hours 

Needs  and  Uses:  The  Foreign  Buyer 
Program  is  being  reestablished  to 
focus  on  major  domestic  trade  shows 
that  have  high  export  potential  for 
foreign  buyers  to  attend.  One  form 


will  be  used  to  determine  which  U.S. 
companies  are  interested  in  meeting 
with  foreign  visitors.  The  other  form 
will  be  sent  after  the  trade  event  to 
determine  the  results  of  bringing  both 
parties  together. 

Affected  Public:  Businesses  or  other  for- 
profit  institutions:  small  businesses  or 
organizations 

Frequency:  On  occasion 

Respondent's  obligation:  Voluntary 

OMB  Desk  Officer  Sheri  Fox,  395-3785 

Agency:  International  Trade 
Administration 

Title:  Mission/Exhibition  Evaluation 

Form  Number  ITA— 4075P;  OMB— 0825- 
0034 

Type  of  Request:  Extension  of  tbe 
expiration  date  of  a  currently 
approved  collection 

Burden:  3,000  respondents;  250  reporting 
hours 

Needs  and  Uses:  This  form  collects 
information  on  results  of  firms 
participating  in  overseas  trade 
promotion  events  managed  and 
funded  by  the  Department  of 
Commerce.  The  information  is  used  to 
evaluate  efficiency,  impact  and 
effectiveness  of  the  Department's 
trade  promotion  events. 

Affected  Public:  Businesses  or  other  for- 
profit  institutions;  small  businesses  or 
organizations 

Frequency:  On  occasion 

Respondent's  Obligation:  Voluntary 

OMB  Desk  Officer  Sheri  Fox,  3S5-37K 

Agency:  International  Trade 
Administration 

Title:  Foreign-Trade  Zone  Application 

Form  Number  Agency — N/A:  OMB — 
0625-0139 

Type  of  Request:  Revision  of  a  currently 
approved  collection 

Burden:  50  respondents;  3,625  reporting 
hours 

Needs  and  Uses:  The  Foreign-Trade 
Zones  Act  requires  that  an  application 
be  made  to  the  Foreign-Trade  Zones 
Board  for  authority  to  establish  a 
foreign-trade  zone  project  in  a  port  of 
entry  community.  The  information 
gathered  is  used  to  grant  this 
authority  to  estabUsh  or  expand 
foreign-trade  zones. 

Affected  Public:  State  or  local 
governments;  businesses  or  other  for- 
profit  institutions;  non-profit 
institutions;  small  business  or 
organizations 

Frequency:  On  occasion 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit 

OMB  Desk  Officer  Sheri  Fox,  395-3785 

Agency:  International  Trade 
Administration 
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Title:  Recordke«ping  Requirements 

Contained  in  Export  Administration 

Regulations  (Parts  368  through  399) 
Form  Number  Agency — N/A;  OMB — 

0625-0104 
Type  of  Request:  Revision  of  a  currently 

approved  collection 
Burden:  7,395.953  respondents;  26a605 

reporting  hours 
Needs  and  Uses:  These  records  are 

required  to  be  retained  for 

investigative  and  enforcement 

purposes.  The  documentation  is  used 

to  support  these  efforts. 
Affected  PubUc:  Businesses  or  other  for- 

proflt  institutions:  small  businesses  or 

organizations 
Frequency:  N/A— recordkeeping 
Respondent's  Obligation:  Required  to 

obtain  or  retain  a  benefit 
OMB  Desk  Officer:  Sheri  Fox.  395-3785 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals  (202)  377-4217, 
Department  of  Commerce.  Room  6622, 
14th  and  Constitution  Avenue,  NW.. 
Washington,  D.C.  2023a 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent  to 
Sheri  Fox.  OMB  Desk  Officer,  Room 
3235,  New  Executive  Office  Building, 
Washington.  D.C.  20503. 

Dated:  July  3a  1985. 
Edward  Michals, 
Departmental  Clearance  Officer. 
[FR  Doc  85-18422  Filed  8-1-85:  a45  am] 

BIUJNG  COOC  lSia-CW-M 


Foreign-Trade  Zor>es  Board 
(Order  No.  3091 

Resolution  and  Order  Approving  the 
Application  of  the  Indianapolis  Airport 
Authority  for  Special-Purpose 
Subzones  in  the  Indianapolis  Customs 
Port  of  Entry  Area 

Proceedings  of  the  Foreign-Trade 
Zones  Board,  Washington.  D.C. 

Resolution  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 
1934.  as  amended  (19  USC  81a-81u),  the 
Foreign-Trade  Zones  Board  has  adopted 
the  following  Resolution  and  Order 

The  Board,  having  considered  the  matter, 
hereby  orders: 

After  consideration  of  the  implication  of 
the  Indianapolis  Airport  Authority,  grantee  of 
Foreign-Trade  ZoneS  72.  filed  with  the 
Foreign-Trade  2:one8  Board  (the  Board)  on 
December  22. 1983.  requesting  special- 
purpose  subzone  status  for  the  phamaceutica! 
and  chemical  manufacturing  plants  of  Eli 
Lilly  and  Company  located  in  Indianapolis, 
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Lafayette,  and  Clinton,  Indiana,  adjacent  to 
the  Indianapolis  Customs  port  of  entry,  the 
Board,  finding  that  the  requirements  of  the 
Foreign-Trade  Zones  Act  as  amended,  and 
the  Board's  regulations  are  satisfied,  and  that 
the  proposal  is  in  the  public  interest, 
approves  the  application. 

The  Seceretary  of  Commerce,  as  Chainnan 
and  Executive  Officer  of  the  Board,  is  hereby 
authorized  to  issue  a  grant  of  authority  and 
appropriate  Board  Order. 

Grant  of  Authority  To  Establish 
Foreign-Trade  Subzones  in  Indianapolis, 
Indiana 

Whereas,  by  an  Act  of  Congress 
approved  June  18. 1934.  an  Act  To 
provide  for  the  establishment,  operation, 
and  maintenance  of  foreign-trade  zones 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign  ■ 
commerce,  and  for  other  purposes",  as 
amended  (19  U.S.C.  81a-81u)  (the  Act), 
the  Foreign-Trade  Zones  Board  (the 
Board)  is  authorized  and  empowered  to 
grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  our  adjacent  to 
ports  of  entry  under  the  jurisdiction  of 
the  United  States; 

Whereas,  the  Board's  regulations  (15 
CFR  400.304)  provide  for  the 
establishment  ef  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved, 
and  where  a  significant  public  benefit 
will  result; 

*   Whereas,  the  Indianapolis  Airport 
Authority,  grantee  of  Foreign-Trade 
Zone  No.  72,  has  made  application  (filed 
December  22, 1983.  Docket  50-83.  49  FR 
471)  in  due  and  proper  form  to  the  Board 
for  authority  to  establish  special- 
purpose  subzones  at  the  pharmaceutical 
manufacturing  plants  of  Eli  Lilly  and 
Company  in  Indianapolis,  Lafayette,  and 
Clinton,  Indiana,  adjacent  to  the 
Indianapolis  Customs  port  of  entry  area; 

Whereas,  notice  of  said  application 
has  been  given  and  published,  and  full 
opportimity  has  been  afforded  all 
interested  parties  to  be  heard;  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  the  Board's 
regulations  are  satisfied: 

Now,  therefore,  in  accordance  with 
the  application  filed  December  22. 1983, 
the  Board  hereby  authorizes  the 
establishment  of  a  subzone  at  Eli  Lilly 
plants  in  Indianapolis.  Lafayette,  and 
Clinton.  Indiana,  designated  on  the 
records  of  the  Board  as  Foreign-Trade 
Subzone  Nos.  72B,  72C  and  72D  at  the 
locations  mentioned  above  and  more 
particularly  described  on  the  maps  and 
drawings  accompanying  the  application, 
said  grant  of  authority  being  subject  to 
the  provisions  and  restrictions  of  the 
Act  and  the  Regulations  issued 
thereunder,  to  the  same  extent  as  though 


the  same  were  fully  set  forth  herein,  and 
also  to  the  following  express  conditions 
and  limitations: 

Activation  of  the  subzones  shall  be 
commenced  within  a  reasonable  time 
from  the  date  of  issuance  of  the  grant, 
and;  prior  thereto,  any  necessary  permits 
shall  be  obtained  from  Federal,  State, 
and  municipal  authorities. 

Officers  and  employees  of  the  United 
States  shall  have  free  and  unrestricted 
access  to  and  throughout  the  foreign- 
trade  subzones  in  the  performance  of 
their  official  duties. 

The  grant  shall  not  be  construed  to 
relieve  responsible  parties  from  liability 
for  injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
construction,  operation,  or  maintenance 
of  said  subzones.  and  in  no  event  shall 
the  United  States  be  liable  therefor. 

The  Executive  Secretary  shall  be 
notified  by  the  grantee  or  operator  for 
approval  prior  to  the  commencement  of 
any  manufacturing  operations  not 
approved  as  part  of  the  application  and 
when  manufacturing  activity  is  changed 
to  include  foreign  items  subject  to 
inverted  tariffs. 

The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  District  Army 
Engineer  with  the  Grantee  regarding 
compliance  with  their  respective 
requirements  for  the  protection  of  the 
revenue  of  the  United  States  and  the 
installation  of  suitable  facilities. 

In  witness  whereof,  the  Foreign-Trade 
Zones  Board  has  caused  its  name  to  be 
signed  and  its  seal  to  be  affixed  hereto 
by  its  Chairman  and  Executive  Officer 
or  his  delegate  at  Washington.  D.C.  this 
26th  day  of  July  1985,  pursuant  to  Order 
of  the  Board. 

Foreign  Trade  Zones  Board. 

Theodoie  W.  Wu. 

Acting  Assistant  Secretary  of  Commerce  for 

Trade  Administration,  Chairman,  Committee 

of  Alternates. 

Attest: 
Dennis  M.  Pucdoein, 

Acting  Executive  Secretary. 

[FR  Doc  85-18451  Filed  8-1-85:  8:45  am) 

MIXING  CODE  3S10-OS-M 


(Order  No.  305] 

Resolution  and  Order  Approvir.g  the 
Application  of  the  Greater 
Metropolitan  Foreign-Trade  Zone 
Commission  for  a  Foreign-Trade  Zone 
in  the  Minneapolls-St  Paul,  MN  Area 

Proceedings  of  the  Foreign-Trade 
Zones  Board,  Washington.  D.C. 
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Resolution  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  2^n3s  Act  of  June  18, 
1934.  as  amended  (19  U.S.C.  81a-81u). 
the  Foreign-Trade  Zones  Board  has 
adopted  the  following  Resolution  and 
Order 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  ol  the  application  of 
the  Greater  Metropohtan  Foreign-Trade  Zone 
Comnussioa  filed  with  the  Foreign-Trade 
Zones  Board  (the  Board)  on  April  27. 1984. 
requesting  a  grant  of  authority  for 
establishing,  operating,  and  maintaining  a 
general-purpose  foreign-trade  zone  at  sites 
within  the  Minneapolis-St.  Paul  Customs  port 
of  entry,  the  Board,  finding  that  the 
requirements  of  the  Foreign-Trade  Zones  Act, 
as  amended,  and  the  Board's  regulations  are 
satisfied,  and  that  the  proposal  is  in  the 
public  interest  approves  the  application. 

As  the  proposal  involves  open  space  on 
which  buildings  may  be  constructed  by 
parties  other  than  the  grantee,  this  approval 
includes  authority  to  the  grantee  to  permit  the 
erection  of  such  buildings,  pursuant  to 
Section  400.815  of  the  Board's  regulations,  as 
are  necessary  to  carry  out  the  zone  proposal, 
providing  that  prior  to  its  granting  such 
pennissioQ  it  shall  have  the  concurrences  of 
the  local  District  Director  of  Customs,  the 
U.S  Army  District  Engineer,  when 
appropriate,  and  the  Board's  Executive 
Secretary.  Further,  the  grantee  shall  notify 
the  Board's  Executive  Secretary  for  approval 
prior  to  the  commencement  of  any 
mannfacturing  operation  within  the  zone.  The 
Secretary  of  Commerce,  as  Chairman  and 
Executive  Officer  of  the  Board,  is  hereby 
authorized  to  issue  a  grant  of  authority  aitd 
appropriate  Board  Order. 

Grant  To  Establish.  Operate,  and 
Maintain  a  Foreign-Trade  Zone  in  the 
Minneapolis-St.  Paul  Port  of  Entry  Area 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  'To 
provide  for  the  establishment,  operation, 
and  maintenance  of  foreign-trade  zones 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  purposes,"  as 
amended  (19  U.S.C.  81a-81u)  (the  Act), 
the  Foreign-Trade  Zones  Board  (the 
Board)  is  authorized  and  empowered  to 
grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  under  the  jurisdiction  of 
the  United  States: 

Whereas,  the  Greater  Metropolitan 
Foreign-Trade  Zone  Commission  (the 
Grantee],  a  Minnesota  public 
corporation,  has  made  application  (filed 
April  27, 1984,  Docket  No.  19-84,  49  FR 
18880)  in  due  and  proper  form  to  the 
Board,  requesting  the  establishment. 
operation,  and  maintenance  of  a  foreign- 
trade  zone  at  sites  in  the  Minneapolis- 


SL  Paul.  Minnesota,  port  of  entry  area; 

Whereas,  notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard;  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  the  Board's 
regulations  (15  CFR  Part  400)  are 
satisified; 

Now,  therefore,  the  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing,  operating,  and  maintaining 
a  foreign-trade  zone,  designated  on  the 
records  of  the  Board  as  Zone  I^io.  119  at 
the  locations  mentioned  above  and  more 
particularly  described  on  the  maps  and 
drawings  accompanying  the  application 
in  Exhibits  LX  and  X,  subject  to  the 
provisions,  conditions,  and  restrictions 
of  the  Act  and  the  regulations  issued 
thereunder,  to  the  same  extent  as  though 
the  same  were  fuDy  set  forth  herein,  and 
also  to  the  following  express  conditions 
and  limitations: 

Activaticui  of  the  foreign-trade  zone 
shall  be  commenced  by  the  Grantee 
within  a  reasonable  time  from  the  date 
of  issuance  of  the  grant,  and  prior 
thereto  the  Grantee  shall  obtain  all 
necessary  permits  from  Federal.  State, 
and  municipal  authorities. 

The  Grantee  shall  allow  officers  and 
employees  of  the  United  States  free  and 
unrestricted  access  to  and  throughout 
the  foreign-trade  zone  sites  in  the 
performance  of  their  official  duties. 

The  Grantee  shall  notify  the  Executive 
Secretary  of  the  Board  for  approval  prior 
to  the  commencement  of  any 
manufacturing  operations  within  the 
zone. 

The  grant  shall  not  be  construed  to 
relieve  the  Oantee  from  liability  for 
injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
construction,  operation,  or  maintenance 
of  said  zone,  and  in  no  event  shall  the 
United  States  be  liable  therefor. 

The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  the  Army 
District  Engineer  with  the  Grantee 
regarding  compliance  with  their 
respective  requirements  for  the 
protection  of  the  revenue  of  the  United 
States  and  the  installation  of  suitable 
facilities. 

In  witness  whereof,  the  Foreign-Trade 
Zones  Board  has  caused  its  name  to  be 
signed  and  its  seal  to  be  affixed  hereto 
by  its  Chairman  and  Executive  Officer 
at  Washington,  D.C„  this  24th  day  (A 
July  196S,  pursuant  to  Order  of  the 
Board. 


Foreig»-TrMie  Zones  Board. 

Makm  Baldriasa. 

Chairman  and  Execmtiwe  Officer. 

Attest 
Dennis  PucciiwUi. 
Acting  Executive  Secretary. 
[FR  Doc.  85-18450  Filed  »-l-85:  8:45  amj 
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[A-6 14-602] 

Low-Fuming  Brazing  Copper  Rod  and 
Wire  From  New  Zealand;  Pralminary 
Determination  of  Salee  at  Ijeee  Than 
Fair  Value 

agency:  International  Trade 
Administration.  Import  Administratiaii. 

Department  of  Commerce. 

action:  Notice. 

summary:  We  have  preliminarily 
determined  that  low-fuming  brazing 
copper  rod  and  wire  from  New  7j»ala«M< 
is  being,  or  is  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value,  and 
have  notified  the  U.S.  Intemabonal 
Trade  Commiuion  (TTC)  of  aas 
determination.  We  have  also  directed 
the  US.  Customs  Service  to  suspend  the 
liquidation  of  all  entries  of  low-fumiog 
brazing  copper  rod  and  wire  from  New 
Zealand  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumptioii.  on  or 
after  the  date  of  pubhcation  of  this 
notice,  and  to  require  a  cash  de^es^t  or 
bond  for  each  entry  in  an  amount  equal 
to  the  estimated  dumping  mar^gin  as 
described  in  the  "Suspension  of 
Liquidation  "  section  of  this  notice. 

If  thia  investigatian  proceeds 
normally,  we  will  make  a  final 
determination  by  October  15. 1985^ 

EFFECTIVE  DATE  August  2,  1985. 

FOR  FUHTHER  INFORMATION  CONTACT 

Michael  Ready,  Office  of  Investigations, 
Import  Adminisfration.  International 
Trade  Administration.  US.  Department 
of  C(Mnmerce,  14th  Street  and 
Constitution  Avenue,  NW..  Washington, 
DC.  20230;  telephone:  (202)  377-2613. 
SUPPLEMENTARY  WFORMATION: 

Preliminary  Determinatioa 

We  have  preliminarily  determined 
that  low-fuming  brazing  copper  rod  and 
wire  from  New  Zealand  is  being,  or  is 
likely  to  be.  sold  in  the  United  States  at 
less  than  fair  value,  as  provided  in 
section  733  of  the  Tariff  Act  of  193a  as 
amended  (19  U.S.C.  1673b)  (the  Act).  For 
low-fuming  brazing  copper  rod  and  wire 
sold  by  McKechnie  Brothers  {N.Z.) 
Limited,  the  only  known  exporter  of  the 
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subject  merchandise,  we  have  found 
that  the  foreign  market  value  exceeded 
the  United  States  price  on  100  percent  of 
the  sales  compared.  The  margin  of 
dumping  ranged  from  16.7  percent  to 
35.9  percent.  The  weighted-average 
margin  was  24.35  percent. 

Case  History 

On  February  19, 1985,  we  received  a 
petition  in  proper  form  from  American 
Brass.  Century  Brass,  and  Cerro  Metal 
Products  of  Rolling  Meadows,  IL. 
Waterbury,  CT.  and  Bellefonte,  PA, 
respectively,  filed  on  behalf  of  the  U.S. 
low-fuming  brazing  copper  rod  and  wire 
industry.  In  compliance  with  the  filing 
requirements  of  §  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36), 
the  petition  alleged  that  imports  of  the 
subject  merchandise  from  New  Zealand 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Act  (19  U.S.C.  1673),  and  that  these 
imports  are  materially  injuring,  or 
threatening  material  injury  to,  a  U.S. 
industry.  On  May  10, 1985.  a  letter 
supporting  the  petition  was  filed  by  J.W. 
Harris  Company  of  Cincinnati,  Ohio, 
another  domestic  producer  of  low- 
fuming  brazing  rod  and  wire. 

After  reviewing  the  petition,  we 
determined  that  it  contained  suHicient 
grounds  upon  which  to  initiate  an 
antidumping  investigation.  We  initiated 
the  investigation  on  March  11, 1985  (50 
FR  10522),  and  notified  the  ITC  of  our 
action.  We  stated  that  we  expected  to 
issue  a  preliminary  determination  by 
July  29, 1985. 

On  April  5. 1985,  the  ITC  found  that 
there  is  a  reasonable  indication  that 
imports  of  low-fuming  brazing  copper 
rod  and  wire  from  New  Zealand  are 
materially  injuring,  or  threatening 
material  injury  to.  a  U.S.  industry 
(USITC  Pub.  No.  1673,  April  1985). 

On  March  22, 1985,  we  presented  a 
questionnaire  to  counsel  for  the 
manufacturer  McKechnie  Brothers  (N.Z.) 
Limited  (McKechnie),  who  accounts  for 
all  New  Zealand  exports  of  the  subject 
merchandise  to  the  United  States.  On 
May  10, 1985,  we  received  a  reply  to  the 
questionnaire.  We  examined  100  percent 
of  the  sales  made  by  McKechnie  during 
the  period  of  investigation.  We  made 
fair  value  comparisons  between  sales  of 
identical  merchandise  which  was  sold 
by  McKechnie  in  both  the  United  States 
and  New  Zealand  markets.  Such 
merchandise  comprised  98  percent  of 
McKechnie's  sales  to  the  United  States. 

Standing 

On  March  20, 1985,  Aufhauser 
Brothers  Corporation  ("Aufhauser") 
requested  that  we  rescind  our  initiation 
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of  this  investigation,  alleging  that  the 
petitioners  had  not  filed  "on  behalf  oP' 
the  domestic  industry,  as  required  by 
section  732  of  the  Act.  This  allegation 
was  also  raised  in  the  context  of  our 
countervailing  duty  investigation  of  low- 
fuming  brazing  copper  rod  and  wire 
from  New  Zealand.  We  investigated  and 
found  in  the  preliminary  countervailing 
duty  determination  that  there  is  no 
reason  to  conclude  that  petitioners  do 
not  have  standing  (50  FR  21328).  We 
have  received  no  further  evidence  to 
change  that  determination,  as  stated  in 
our  final  countervailing  duty 
determination,  made  concurrently  with 
this  preliminary  antidumping 
determination. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  low-fuming  brazing 
copper  rod  and  wire,  principally  of 
copper  and  zinc  alloy  ("brass"),  of 
varied  dimension  in  terms  of  diameter, 
whether  cut-to-length  or  coiled,  whether 
bare  or  flux-coated,  currently  classified 
in  the  Tariff  Schedules  of  the  United 
States  Annotated  (TSUSA)  under  items 
612.6205,  612.7220  and  653.1500.  The 
chemical  composition  of  the  products 
under  investigation  is  defined  by  Copper 
Development  Association  (CDA) 
standards  680  and  681. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  the 
subject  merchandise  in  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price 
with  the  foreign  market  value. 

United  States  Price 

As  provided  in  section  772(b)  of  the 
Act.  we  used  the  purchase  price  of  the 
subject  merchandise  to  represent  the 
United  States  price  because  the 
merchandise  was  sold  to  unrelated 
purchasers  prior  to  its  importation  into 
the  United  States.  We  calculated  the 
purchase  price  based  on  the  GIF  packed 
price  to  unrelated  customers  in  the 
United  States.  We  made  deductions  for 
New  Zealand  inland  freight,  ocean 
freight  and  marine  insurance. 

Foreign  Market  Value 

In  accordance  with  section  773(a)  of 
the  Act,  we  calculated  foreign  market 
value  based  on  home  market  sales. 

We  calculated  foreign  market  value 
on  the  basis  of  ex-railhead  or  delivered 
prices  to  unrelated  purchasers.  From 
these  prices,  we  deducted,  where 
appropriate.  New  Zealand  inland 
freight.  We  made  adjustments,  where 
appropriate,  for  differences  in  credit  and 
as  an  offset  for  commissions  paid  on 
certain  sales  to  the  United  States  but  not 


on  home  market  sales  in  accordance 
with  S  353.15  of  our  regulations  (19  CFR 
353.15).  We  deducted  home  market 
packing  costs  and  added  U.S.  packing. 

We  disallowed  a  claimed  adjustment 
for  cost  differences  in  producing 
different  quantities  of  merchandise.  The 
data  submitted  indicated  that  quantity 
discounts  do  not  exist.  Furthermore,  the 
data  do  not  contain  evidence  of 
differences  in  price  associated  with 
differences  in  quantity  as  required  by 
S  353.14  of  our  regulations  (19  CFR 
353.14). 

We  also  disallowed  a  claimed 
adjustment  for  differences  in  level  of 
trade  based  on  McKechnie's  assertion 
that  home  market  sales  are  to  retailers 
and  sales  to  the  United  States  are  to 
wholesalers.  We  disallowed  this 
claimed  adjustment  because ^the 
respondent  was  unable  to  quantify 
appropriately  the  cost  differential  due  to 
the  different  levels  of  trade.  McKechnie, 
instead  of  providing  data  on  levels  of 
trade  differences  in  New  Zealand, 
requested  that  we  use  information 
pertaining  to  levels  of  trade  differences 
in  the  United  States  to  represent  their 
experience  in  New  Zealand.  We  cannot 
use  costs  incurred  in  the  United  States 
at  one  level  of  trade  to  represent  the 
costs  that  would  be  incurred  if  that  level 
of  trade  existed  in  the  home  market.  We 
do  not  believe  that  using  the  experience 
of  McKechnie's  U.S.  customers  would 
give  an  accurate  indication  of  what 
costs  at  the  distributor  level  in  New 
Zealand  would  be,  because  we  cannot 
assume  that  the  market  conditions  and 
distribution  network  in  the  United 
States  would  be  the  same  as  in  New 
Zealand. 

Verification 

As  provided  in  section  776(a)  of  the 
Act.  we  will  verify  all  information  used 
in  reaching  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act.  we  are  directing  the  United 
States  Customs  Service  to  suspend 
liquidation  of  all  entries  of  low-fuming 
brazing  copper  rod  and  wire  from  New 
Zealand  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption,  on  or 
after  the  date  of  this  notice  in  the 
Federal  Register.  The  United  States 
Customs  Service  shall  require  a  cash 
deposit  or  the  posting  of  a  bond  equal  to 
the  estimated  weighted-average  amount 
by  which  the  foreign  market  value  of  the 
merchandise  subject  to  this 
investigation  exceeds  the  United  States 
price  as  shown  in  the  teble  below.  This 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice. 
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Article  VI.5  of  the  General  Agreement 
on  Tariffs  and  Trade  provides  ^t  "(nio 
product  .  .  .  shall  be  subject  to  both 
antidnmping  and  countervailing  duties 
to  compensate  for  the  same  situation  of 
dumping  or  export  subsidization."  This 
provision  is  implemented  by  section 
772(d)(1)(D)  of  the  Act.  Since  dumping 
duties  cannot  be  assessed  on  the  portion 
of  the  margin  attributable  to  export 
subsidies,  there  is  no  reason  to  require  a 
cash  deposit  or  bond  for  that  amount. 
Accordingly,  the  level  of  export 
subsidies,  as  determined  in  the  final 
affirmative  countervailing  duty 
determination  on  low-fuming  brazing 
copper  rod  and  wire  from  New  Zealand, 
will  be  subtracted  from  the  dumping 
margin  for  deposit  or  bonding  purposes. 


Manulactunf  /pfoducw  /«miuii<M 


McKecfmie 
AH  ottien... 


mz.}  Ud.- 


margin 


24.35 

24  36 


rrC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonconfidential 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  administrative  protective 
order,  without  the  written  consent  of  the 
Deputy  Assistant  Secretary  for  import 
Administration.  The  ITC  will  determine 
whether  these  imports  materially  injure, 
or  threaten  material  injury  to,  a  U.S. 
Industry  before  the  later  of  120  days 
after  we  make  our  preHminary 
affirmative  determination  or  45  days 
after  we  make  our  final  affirmative 
determination. 

Public  Conunent 

In  accordance  with  §  353.47  of  our 
regulations  (19  CFR  353.47),  if  requested, 
we  will  hold  a  public  hearing  to  afford 
interested  parties  an  opportunity  to 
comment  on  this  preliminary 
determination  at  10:00  a.m.  on  August 
29, 1985,  at  the  United  States 
Department  of  Commerce.  Room  B-841, 
14th  Street  and  Constitution  Avenue, 
NW.,  Washington,  D.C.  20230. 
Individuals  who  wish  to  participate  in 
the  hearing  must  submit  a  request  to  the 
Deputy  Assistant  Secretary  for  Import 
Administration,  Room  B-099,  at  the 
above  address  within  10  days  of  the 
publication  of  this  notice.  Requests 


should  contain;  (1)  The  party's  name, 
address,  and  telephone  number  (2)  the 
number  of  participants:  (3)  the  reason 
for  attending;  and  (4)  a  list  of  the  issues 
to  be  discussed. 

In  addition,  prehearing  briefs  in  at 
least  10  copies  must  be  subnutted  to  the 
Deputy  Assistant  Secretary  by  August 
22, 1985.  Oral  presentations  will  be 
limited  to  issues  raised  in  the  briefs,  in 
accordance  with  19  CFR  353.46,  all 
written  views  will  be  considered  if 
received  not  less  than  30  days  before  the 
final  determination.  Written  views 
should  be  filed  at  Room  B-099  at  the 
above  address  in  at  least  10  copies. 
Gillwrt  B.  Kaplan, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 
luly  29, 1985. 

[FR  Doc.  8&-1842S  Filed  8-1-85;  8r45  am) 
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National  Oceanic  and  Atmoapheric 
Administration 

Gulf  of  Mexico  fiahery  Managemwrt 
Council;  Public  Meeting 

AQENCr:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Gulf  of  Mexico  Fishery 
Management  Council  will  convene  a 
public  meeting  of  its  Mackerel  Stock 
Assessment  Group  to  analyze 
conditions  of  the  king  and  Spanish 
mackerel  stocks,  from  9:30  a.m.  to  5  p.m., 
August  14. 1985,  and  from  8:30  a.m.  to 
approximately  3  p.m^  August  15,  at  the 
Southeast  Fisheries  Center.  National 
Marine  Fisheries  Service,  75  Virginia 
Beach  Drive,  Miami.  FL  For  further 
information  contact  Wayne  E.  Swingle, 
Executive  Director,  Gulf  of  Mexico 
Fishery  Management  Council,  Lincoln 
Center.  Suite  881,  5401  West  Kennedy 
Boulevard,  Tampa,  FL  33609:  telephone 
(813)  228-2815. 

Dated:  July  29, 1985. 
CaraMn  |.  Blondin, 

Deputy  Assistant  Administrator  For  Fisheries 
Resource  Management,  National  Marine 
Fisheries  Service. 
|FR  Doc.  85-18399  Filed  8-1-85  8:45  am) 
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New  England  Fishery  Management 
CouncU;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce, 
The  New  England  IHshery 
Management  Council  will  convene  a 
public  meeting  to  discuss  reports  of  the 
lobster,  groundfish,  swordfish.  scallop, 
striped  bass,  foreign  fishing  and 
enforcement  committees;  reports  on 


Atlantic  salmon  and  the  Chairmen's 
meeting,  as  well  as  other  fishery 
management  and  administrative 
matters.  The  public  meeting  will  be 
convened  at  the  Woods  Hole 
Oceanographic  Institute,  Quisset 
Campus,  Woods  hiole,  MA.  from  1 
August  13. 1985,  and  will  adjourn  August 
14,  at  approximately  4:30  p.m. 

For  further  information  contact 
Douglas  G.  Marshall,  Executive  Dtredor. 
New  England  Fishery  Management 
Council.  Suntaug  Office  Park.  5 
Broadway  (Route  One).  Saugus,  MA 
01906;  telephone:  (617)  231-0422. 

Dated:  July  29. 19B&. 
Cannen  |.  Blondfai, 

Deputy  A  ssistant  A  dministrator  For  Fisheries 
Resource  Management,  National  Marine 
Fisheries  Service. 

|FD  Doa  85-18400  Filed  S-l-SSc  •:46  ami 
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Western  Pacific  Fishery 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Western  Pacific  Fishery 
Management  Council's  Pelagics  Plan 
Development  Team  will  convene  a 
public  meeting  on  July  29. 1965.  at  9  i 
at  the  National  Marine  Fisheries  Service 
(NMFS)  Honolulu  Laboratory 
Conference  Room,  2570  Dole  Street, 
Honolulu,  HI,  to  review  comments 
submitted  on  the  revised  draft  Fisliery 
Management  Plan  (April  1985)  by  the 
NMFS,  the  Office  of  General  Counsel 
Southwest  Region,  NMFS,  and  the  U3. 
Department  of  State.  For  further 
information  contact  Kitty  M.  Simonds, 
Executive  Director,  Western  Pacific 
Fishery  Management  Council,  1164 
Bishop  Street,  Room  1405,  Honolulu.  HI 
96813:  telephone:  (808)  546-89123. 

Dated:  July  29, 1985. 
Cannen  J.  Blondin. 

Deputy  Assistant  Administrator  For  Fisheries 
Resource  Management  Natrona!  Marine 
Fisheries  Service. 
[FR  Doc.  85-18401  Filed  8-1-85;  8:45  amf 
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COMMITTEE  FOR  PURCHASE  FROM 
THE  BLIND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List  IMS;  AddMons 

AGENCY:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

ACTION:  Additions  to  procuremeDt  UsL 
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summary:  This  action  adds  to 
Procurement  List  1985  commodities  and 
services  to  be  provided  by  woricshops 
for  the  blind  and  other  severely 
handicapped. 

EFFECTIVE  DATE:  August  2. 1985. 

ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107. 1755  Jefferson  Davis  Highway. 

Arlington,  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT 
C.W.  Fletcher.  (703)  557-1145. 

SUPPLEMENTARY  INFORMATION:  On 

February  1.  May  24.  April  12,  and  April 
26. 1985  the  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped  published  notices  (50  FR 
4726.  50  FR  21486.  50  FR  14412  and  50  FR 
16531)  of  proposed  additions  to 
Procurement  List  1985.  October  19. 1984 
(49  FR  41195). 

Additions 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c,  85  Stat.  77  and 
41  CFR  51-2.6. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compUance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodities  and  services  listed. 

c.  The  actions  %vill  result  in 
authorizing  small  entities  to  produce  the 
conmiodities  and  provide  the  services 
procured  by  the  Government. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  Procurement  List  1985: 

Commodities 

Pad,  Pre-Operative  Preparation:  6530-00-457- 

8193 
Cover,  Mattress:  7210-00-543-6002.  7210-00- 

140-4233 
Strap.  Shoulder,  Quick  Release,  Left  Hand: 

8465-00-28&-O482 
(Requirements  for  Richmond.  Virginia  Depot 

only) 

Services 

Commissary  Shelf  Stocking  and  Custodial. 

Fort  Sheridan.  Illinois 
Commissary  Shelf  Stocking  and  Custodial. 

Fort  Benjamin  Harrison.  Indiana 
CW.  FlfltchOT, 
Executive  Director. 

(FR  Doc.  85-18398  Filed  8-1-85:  8:45  am] 
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Procurement  List  1985;  Proposed 
Additions  and  Oetetion 

agency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

ACTION:  Proposed  Additions  to  and 
Deletion  from  Procurement  List. 

summary:  The  Committee  has  received 
a  proposal  to  add  to  and  delete  from 
Procurement  List  1985  a  commodity  to 
be  produced  by  and  services  to  be 
provided  by  workshops  for  the  blind 
and  other  severely  handicapped. 

DATE:  Comments  must  be  received  on  or 
before:  September  4. 1985. 

ADDRESS:  Committee  for  Purchase  from 
the  Bhnd  and  Other  Severely 
Handicapped.  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT 

C.W.  Fletcher,  (703)  557-1145. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2),  85  Stat.  77  and  41  CFR  51-2.8. 
Its  purpose  is  to  provide  interested 
persons  an  opportunity  to  submit 
comments  on  the  possible  impact  of  the 
proposed  action. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  commodity  and  services 
listed  below  from  workshops  for  the 
blind  or  other  severely  handicapped. 

It  is  proposed  to  add  the  following 
commodity  and  services  to  Procurement 
List  1985.  October  19. 1984  (49  FR  41195): 

Commodity 

Handkerchief.  Men's:  8440-00-261-4246 

Services 

Commissary  Shelf  Stocking  and  Custodial. 

Hickam  Air  Force  Base,  Hawaii 
Commissary  Shelf  Stocking  and  Custodial, 

Fort  Sill.  Oklahoma 
Janitorial/Custodial.  Federal  Office  Building. 

591  Park  Avenue.  Idaho  Falls,  Idaho 

Deletion 

It  is  proposed  to  delete  the  following 
service  from  Procurement  List  1985. 
October  19, 1984  (49  FR  41195): 

Tax  Form  Order  Fulfillment  Service,  Internal 

Revenue  Service.  Buffalo.  New  York. 
CW.  Fletcher. 
Executive  Director. 

[FR  Doc.  85-18397  Filed  8-l-«S:  8:45  am) 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Citrus  Associates  of  the  New  Yorfc 
Cotton  Exchange;  Proposed 
Amendments  Relating  to  the  Frozen 
Concentrated  Orange  Juice  Futures 
Contract 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  proposed  contract 
market  rule  changes. 

summary:  The  Citrus  Associates  of  the 
New  York  Cotton  Exchange  ("C.\NYCE" 
or  "Exchange")  has  submitted  a 
proposal  to  amend  its  frozen 
concentrated  orange  juice  futures 
contract.  The  proposed  amendments 
would  provide  for  the  delivery  of  frozen 
concentrated  orange  juice  ("FCOJ")  from 
Exchange-licensed  tank  storage 
facilities  on  the  FCOJ  futures  contract  in 
addition  to  the  contract's  current 
delivery  method  of  delivery  of  FCOJ  in 
drums  at  Exchange-licensed 
warehouses.  The  CANYCE's  proposal 
would  also  increase  the  futures 
contract's  minimum  Brix  requirement  for 
deliverable  FCOJ  and  clarify 
geographical  boundaries  of  the 
contract's  current  delivery  area.  The 
Commodity  Futures  Trading 
Commission  ("Commission")  has 
determined  that  the  proposal  is  of  major 
economic  significance  and  that, 
accordingly,  publication  of  the  proposal 
is  in  the  public  interest,  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 
with  the  purposes  of  the  Commodity 
Exchange  Act. 

DATE:  Comments  should  be  received  on 
or  before  September  3. 1985. 

SUPPLEMENTARY  INFORMATION:  The 

contract's  current  rules  call  for  the 
delivery  of  a  warehouse  receipt 
representing  15.000  pounds  of  solids  of 
frozen  concentrated  orange  juice  (FCOJ) 
packed  in  drums  and  stored  in  an 
Exchange-licensed  warehouse.  Under 
the  proposed  amendments,  delivery 
from  Exchange-licensed  tank  storage 
facilities  would  be  permitted  in  addition 
to  delivery  of  FCOJ  in  drums  at 
Exchange-licensed  warehouses  as 
ciurently  provided  in  the  contract.  The 
tank  delivery  proposal  would  call  for 
futures  delivery  of  shipping  certiHcates 
for  15,000  pounds  of  FCOJ  issued  by 
Exchange-licensed  tank  storage 
facilities. 

Under  the  proposed  amendments, 
issuers  of  shipping  certificates  would  be 
required  to  have  on  hand  the  quantity  of 
FCOJ  specified  on  each  certificate 
issued  for  delivery  on  the  contract  and 
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to  deliver  the  FCOJ  to  the  certificate 
holder  promptly  upon  the  holder's 
demand.  The  certificate  issuer  would  be 
required  to  deliver  the  FCOJ  within  ten 
days  from  the  date  of  the  holder's 
demand  unless  the  holder  requests 
delivery  of  FCOJ  on  more  than  one 
certificate  and  the  issuer  determines 
that  delivery  of  FCOJ  against  the 
certificates  is  impractical  to  complete 
within  ten  days  from  the  date  of 
demand. 

The  proposed  terms  of  the  shipping 
certificates  would  also  require  the 
certificate  holder  to  pay  to  the  issuer 
any  storage  fees  accrued  following 
futures  delivery  of  the  certificate  as  well 
as  charges  for  the  load-out  of  the  FCOJ 
from  the  issuer's  tank  facility.  In 
addition,  the  proposal  provides  that 
issuers  of  shipping  certificates  may  elect 
to  convert  any  shipping  certificate  which 
has  been  outstanding  for  one  year  or 
more  to  a  warehouse  receipt 
representing  FCOJ  packed  in  drums  and 
stored  in  an  Exchange-licensed 
warehouse.  At  the  time  of  such  a 
conversion,  the  proposed  terms  would 
require  that  the  issuer  give  notice  of  the 
conversion  to  the  holder  if  the  holder's 
identity  and  location  have  been 
furnished  to  the  issuer. 

In  addition  to  the  proposed  tank 
delivery  provisions,  the  CANYCE  is 
proposing  to  revise  the  contract's 
minimum  Brix  requirement  for  FCOJ 
delivered  against  warehouse  receipts 
and  shipping  certificates.  The  proposal 
would  increase  the  minimum  required 
Brix  level  of  deliverable  FCOJ  to  57 
degrees  from  the  contract's  current 
minimum  requirement  of  51  degrees. 

The  CANYCE  is  also  proposing 
amendments  to  the  FCOJ  futures 
contract  which  would  specify  the 
.geographical  area  containing  the 
contract's  delivery  points.  The  current 
terms  of  the  futures  contract  provide 
that  delivery  of  FCOJ  may  be  made  at 
delivery  points  designated  by  the 
Exchange's  Board  of  Directors,  but  do 
not  specify  a  geographical  description  of 
the  location  of  the  contract's  delivery 
points.  Currently,  the  contract's  delivery 
points  consist  of  Exchange-licensed 
warehouses  located  in  the  State  of 
Florida.  The  proposed  amendments 
would  provide  that  delivery  may  be 
made  at  delivery  points  in  the  following 
Florida  counties:  Brevard,  Lake,  Orange, 
Hillsborough,  Polk,  Pasco,  Hernando, 
Highlands,  St.  Lucie,  Hendry,  Manatee, 
Desoto,  Volusia,  Martin,  Pinellas  and 
Indian  River.  These  counties  include  all 
of  the  current  Exchange-licensed 
delivery  warehouses  as  well  as  all  of  the 
tank  storage  facilities  in  Florida  that  are 
potentially  licensable  by  the  Exchange 


under  the  proposed  tank  delivery 
alternative  for  the  FCOJ  futures 
contract. 

Exchange  officials  have  indicated  that 
the  Exchange  intends  to  apply  the 
proposed  changes  to  all  deliverj'  months 
following  the  July  1986  delivery  month. 
FOII  FURTHER  INFORMATION  CONTACT: 
Fred  Linse,  Division  of  Economic 
Analysis,  Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW., 
Washington,  D.C.  20561,  (202)  254-7303. 

In  accordance  with  Section  5a(12)  of 
the  Commodity  Exchange  Act,  7  U.S.C. 
7a(12]  (1982),  the  Commission  has 
determined  that  the  proposal  submitted 
by  the  CANYCE  concerning  its  frozen 
concentrated  orange  juice  futures 
contract  is  of  major  economic 
significance.  Accordingly,  the  principal 
amendments  being  proposed  by  the 
CANYCE  are  printed  below,  using 
bracketing  to  indicate  deletions  and 
underlining  to  indicate  additions: 
***** 

Section  82  Frozen  Concentrated  Orange 
Juice  Tenderable  Against  Exchange 
Contracts 

[Beginning  with  deliveries  on  the  July 
1981  contract,!  "U.S.  Grade  A"  with  a 
Brix  value  of  not  less  than  that  [51j  57 
degrees  having  a  Brix  value  to  acid  ratio 
of  not  less  than  13  to  1  nor  more  than 
19.0  to  1  and  a  minimum  score  of  94, 
with  the  minimums  for  the  component 
factors  fixed  at  37  for  color,  37  for  flavor 
and  19  for  defects,  is  the  quaUty  of 
frozen  concentrated  orange  juice  that  is 
deliverable  under  Exchange  contract, 
provided  that  frozen  concentrated 
orange  juice  with  a  Brix  value  of  more 
than  66  degrees  shall  be  calculated  as 
having  7.278  pounds  of  solids  per  gallon 
delivered.  The  United  States  Standards 
for  Grades  of  concentrated  orange  juice 
for  manufacturing  effective  November 
17, 1964  shall  be  used  as  the  Standards 
for  the  grade  and  quality  of  all  frozen 
concentrated  orange  juice  delivered  on 
contract  for  future  delivery.  In  the  event 
of  an  amendment  to  the  official  U.S. 
Standards  for  Grades  of  concentrated 
orange  juice  for  manufacturing,  such 
amended  Standards  shall  become 
effective  for  deliveries  on  and  after  the 
effective  date  of  such  standards.  Frozen 
concentrated  orange  juice  with  pulp 
wash  solids  is  not  deliverable  on 
contract. 


Section  85.  Form  of  Delivery 

Each  contract  for  frozen  concentrated 
orange  juice  may  be  delivered  by  drum 
delivery  (i.e.,  stored  in  drums)  or  tank 
delivery  (i.e.,  stored  in  tanks),  at  the 
option  of  the  seller,  as  follows: 


(a)  Each  contract  delivered  by  drum 
delivery  shall  require  the  delivery  of  a 
warehouse  receipt  for  frozen 
concentrated  orange  juice  stored  in 
drums  meeting  the  specifications  for 
delivery  by  drums  in  accordance  with 
the  Rules  of  the  Exchange. 

(b)  Each  contract  delivered  by  tank 
delivery  shall  require  the  delivery  of  a 
shipping  certificate  for  frozen 
concentrated  orange  juice  meeting  the 
specifications  for  deUvery  by  tank  in 
accordance  with  the  Rules  of  the 
Exchange. 

Section  86.  Licensed  Facilities  fm" 
Frozen  Concentrated  Orange  Juice 

A  warehouse  facility  and  tank  facility 
may  be  licensed  for  the  storage, 
handling  and  delivery  of  frozen 
concentrated  orange  juice  upon  the  filing 
of  an  application  therefor,  approved  by 
the  Warehouse  Committee  and  the 
Board  of  Directors. 

A  license  so  granted  shall  be  subfect 
to  such  terms  and  conditions  as  are 
approved  by  the  Board  of  Directors. 

Rule  44.  Shipping  Certificate— Frozen 
Concentrated  Orange  Juice 

The  following  form  of  Frozen 
Concentrated  Orange  Juice  Shipping 
Certificate  shall  be  used: 

Citrus  Associates  of  the  New  YoHi 
Cotton  Exchange,  Inc.  (Exchange) 
Frozen  Concentrated  Orange  Juice 
Shipping  Certificate  for  Delivery  in 
Satisfaction  of  an  Exchange  Contract 

Licensed  Tank  Facility 
Located  at 
Tank  Facility  No. 


Shipping  Certificate  No. 

This  is  to  certify  that  the  aforesaid 
tank  faciUty  has  on  hand  and  shall 
deliver  to  bearer  15,000  lbs.  soUds  (plus 
or  minus  3%)  of  frozen  concentrated 
orange  juice  at  the  unloading  platform  of 
said  facility  meeting  the  specificatioiu 
for  deliverable  frozen  concentrated 
orange  juice  under  the  By-Laws,  Rules 
and  Regulations  of  the  Exchange  upon 
the  surrender  of  this  shipping  certificate 
and  the  payment  only  of  all  unpaid 
storage  charges  due  to  the  facility  for 
periods  subsequent  to  the  date  of  the 
issuance  of  this  certificate  and  of  such 
load-out  charges  which  have  not  been 
previously  paid  to  the  facility. 

Terms  and  Conditions 

(1)  The  facility  agrees  to  deliver  for 
shipment  the  frozen  concentrated 
orange  juice  prompdy  upon  demand  by 
the  holder  of  this  certificate  within  a 
reasonable  period  following  such 
demand  in  accordance  with  industry 
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practice,  provided,  however,  that  said 
delivery  shall  take  place  not  later  than 
10  days  from  the  date  of  demand  by  the 
holder  of  this  certificate  and.  provided, 
further.  Uiat  where  the  holder  of  this 
certificate  holds  other  similar 
certiHcates  and  demands  delivery  under 
said  certificates  on  the  same  date,  the 
obligaion  of  the  facility  to  deliver  need 
not  be  completed  on  said  date  where  it 
is  impracticable  to  do  so. 

(2)  The  facility  agrees  to  deliver  for 
shipment  the  frozen  concentrated 
orange  juice  at  a  maximum  temperature 
of  20  degrees  Fahrenheit. 

(3)  In  the  event  of  a  failure  of  the 
holder  of  this  certificate  to  pay  storage 
for  three  months,  the  undersigned 
reserves  the  right  to  sell  or  dispose  of 
the  frozen  concentrated  orange  juice 
hereunder  and  claims  a  lien  against  the 
frozen  concentrated  orange  juice  or 
against  the  person  entitled  under  this 
document  or  on  the  proceeds  thereof  in 
his  possession  for  charges  for  storage, 
transportation,  loading,  handling 
(including  the  demurrage  and  terminal 
charges),  labor  and  other  charges 
present  or  future  in  relation  to  the  goods 
and  for  expenses  necessary  for  the 
preservation  of  the  goods  or  reasonably 
incurred  in  their  sale  pursuant  to  law. 

(4)  This  shipping  certificate  is  subject 
to  conversion  to  a  warehouse  receipt 
requiring  delivery  by  drums  upon 
demand  of  the  facility  after  the 
expiration  of  one  year  from  the  date 
hereof.  In  case  of  such  demand,  the 
facility  shall  give  notice  thereof  to  the 
holder  of  this  certificate  if  its  identify 
and  location  have  been  furnished  to  the 
facility.  The  holder  of  this  certificate 
should  notify  the  facility  of  its  identity 
and  location  not  later  than  one  year 
from  the  date  hereof,  failing  which, 
delivery  of  the  frozen  concentrated 
orange  juice  represented  by  this 
certificate  may  require  conversion  to  a 
warehouse  receipt  prior  to  its  delivery. 
Notice  of  the  holders  identity  and 
location  shall  be  held  confidential  by 
the  facility. 

Signed  a 

Ob  ted— ^ 

Tanli  Facility 

By: 


Authorized  Signatoty  of  Uceiued  Facility 

Rule  45  Registmtion  of  Shipping 
Certificates-Frozen  Concentrated 
Orange  Juice 

Shipping  certificates  in  order  to  be 
eligible  for  delivery  must  be  registered 
by  the  licensed  facility  with  the  Registra 
appointed  by  the  Warehouse 
Committee.  Registration  of  shipping 
certificates  shall  also  be  subject  to  the 
following  requirements: 


(a)  No  notice  of  intention  to  deliver  by 
shipping  certificate  shall  be  tendered  by 
a  seller  unless  said  certificate  is 
registered.  Is  in  the  possession  of  the 
clearing  member  tendering  the  notice 
and  represents  Frozen  Concentrated 
Orange  fuice  for  which  the  storage 
charges  have  been  paid  to  a  date  in  the 
delivery  month. 

[b]  When  a  notice  of  intention  to 
deliver  a  shipping  certificate  has  been 
tendered  by  a  seller,  said  certificate 
shall  be  considered  to  be  "outstanding" 
until  its  registration  is  cancelled.  The 
clearing  member  issuing  such  notice 
shall  transmit  to  the  Registrar,  at  the 
same  time  the  notice  is  tendered  to  the 
Clearing  Corporation,  the  shipping 
certificate  number  and  the  number  of 
the  licensed  facility.  From  this 
information  and  his  own  records  of 
registration  and  of  cancellation  of 
outstanding  shipping  certificates,  the 
Registrar  shall  maintain  a  current 
record  of  the  number  of  shipping 
certificates  outstanding  and  shall  be 
responsible  for  posting  this  record  on 
the  Exchange's  bulletin  board. 

(c)  When  a  licensed  facility  regains 
control  of  an  outstanding  shipping 
certificate  issued  by  it,  such  shipping 
certificate  shall  be  cancelled  and  such 
cancellation  shall  be  reported  to  the 
Exchange  in  its  next  weekly  report 
*        •        •        •        * 

Rule  50    Delivery  of  Invoice  and 
Documents 

(a)  (/)  On  drum  delivery  the  deliverer 
shall  tender  the  receiver  before  IKK)  p.m. 
on  the  day  prior  to  the  day  of  delivery 
the  following  documents:  {a  Frozen 
Concentrated  Orange  Juice  Certificate! 
an  Exchange  Certificate,  a  Certificate  of 
Quality  and  Condition  issued  by  the 
UAD.A.,  a  Packer's  Manifest  showing 
dnun  numbers,  net  weight.  Brix.  Brix  to 
acid  ratio  and  pounds  of  solids,  a 
recently  paid  up  storage  bill,  and  a 
completed  invoice.  The  deliverer  shall 
tender  before  2:00  p.m.  on  the  day  of 
delivery  a  negotiable  warehouse  receipt 
as  provided  for  in  these  (By-Laws]  Rules 
issued  to  bearer  and  signed  by  the 
warehouseman.  The  clearing  member 
receiving  same  shall  return  the  Notice  of 
Delivery  to  the  clearing  member  making 
the  delivery.  The  delivery  of  frozen 
concentrated  orange  juice  shall  be 
considered  complete  when  the 
documents  as  above  provided  shall  have 
been  delivered  to  the  receiver.  All 
frozen  concentrated  orange  juice  must 
be  delivered  to  the  receiver  with  labor 
in  and  storage  charges  to  and  including 
the  date  of  delivery  paid,  receiver  to 
refund  to  the  deliverer  all  storage 
charges  (not  in  excess  of  thirty  (30} 


days)  paid  beyond  date  of  delivery  at 
the  rates  prevailing  at  the  delivery  point 
at  the  time  the  frozen  concentrated 
orange  juice  was  made  into  contract 
units  and  stored  in  the  licensed 
warehouse. 

[2]  The  weight  of  a  contract  of  frozen 
concentrated  orange  juice  as  figured 
from  the  Packer's  Manifest  shall  be 
binding  upon  all  parties. 

(b}(l)  On  tank  delivery,  the  deliverer 
shall  tender  the  receiver  before  1:00  p.m. 
on  the  day  prior  to  the  day  of  delivery 
the  following  documents:  a  recently 
paid  up  storage  bill  and  a  completed 
invoice.  The  deliverer  shall  tender 
before  2:00  p.m.  on  the  day  of  delivery  a 
shipping  certificate  as  provided  for  in 
these  Rules  issued  to  bearer  and  signed 
by  the  tank  facility  operator  The 
clearing  member  receiving  same  shall 
return  the  Notice  of  Delivery  to  the 
clearing  member  making  the  delivery. 
The  delivery  of  frozen  concentrated 
orange  fuice  shall  be  considered 
complete  when  the  documents  as  above 
provided  shall  have  been  delivered  to 
the  receiver  All  frozen  concentrated 
orange  Juice  must  be  delivered  to  the 
receiver  with  labor  in  and  storage 
charges  to  and  including  the  date  of 
delivery  paid,  receiver  to  refund  the 
deliverer  all  storage  charges  [not  in 
excess  of  thirty  (30)  days)  paid  beyond 
date  of  delivery  at  the  rates  prevailing 
at  the  delivery  point  at  the  time  the 
shipping  certificate  was  issued. 

[2)  The  weight  of  a  contract  of  frozen 
concentrated  orange  juice  as  weighed  by 
the  tank  facility  operator  immediately 
after  delivery  into  the  receiver's  truck, 
tanker  or  other  conveyance  shall  be 
binding  upon  all  parties. 

Rule  57    Delivery  Points 

Delivery  of  frozen  concentrated 
orange  Juice  on  contract  may  be  made 
at  delivery  points  located  in  the 
following  counties  in  Florida:  Brevard. 
Lake.  Orange,  Hillsborough.  Polk, 
Pasco,  Hernando.  Highlands.  St  Lucie. 
Hendry,  Manatee,  DeSoto,  Volusia, 
Martin,  Pinellas  and  Indian  River.  The 
foregoing  delivery  points  may  be 
changed  by  adding  one  or  more  delivery 
points  or  deleting  one  or  more 
previously  designated  delivery  points 
upon  adequate  notice  to  the 
membership. 
*        «        *        *        • 

Other  materials  submitted  by  the 
CANYCE  in  support  of  the  proposed  - 
amendments  may  be  available  upon 
request  pursuant  to  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and  the 
Commission's  regulations  thereunder  (17 
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CFR  Part  145  (1984)),  except  to  the 
extent  that  they  are  entitled  to 
conHdential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Requests  for  copies 
of  such  materials  should  be  made  to 
FOl.  Privacy  and  Sunshine  Acts 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
proposed  amendments  should  send  such 
comments  to  Jean  A.  Webb,  Secretary, 
Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW., 
Washington,  D.C.  20581,  by  September  3, 
1985. 

Issued  in  Washington,  D.C,  on  July  30, 
1985. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  85-18420  Filed  8-1-85;  8:45  ami 

BILUNG  COOC  US1-01-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Acceptance  of  Group  Application 
under  Pub.  L  95-202  and  DODO 
1000.20  (Stevedore  Superintendents 
Who  Served  With  the  U.S.  Army 
Transportation  Corps  During  the 
Period  October  1944  to  November 
1945) 

Under  the  provisions  of  section  401  of 
Public  Law  95-202  and  DODD  1000.20, 
the  DOD  Civilian/Military  Service 
Review  Board  has  accepted  an 
application  on  behalf  of  Stevedore 
Superintendents  Who  Served  with  the 
U.S.  Army  Transportation  Corps  During 
the  Period  October  1944  to  November 
1945.  Persons  with  information  or 
documentation  pertinent  to  the 
determination  of  whether  the  service  of 
this  group  was  equivalent  to  active 
military  service  are  encouraged  to 
submit  such  information  or 
documentation  within  60  days  to  the 
DOD  Civilian/Military  Service  Review 
Board,  Secretary  of  the  Air  Force  (SAF/ 
MIPC),  Washington  DC  20330-1440.  For 
further  information  contact  Lt.  Colonel 
Michael  J.  Dandar,  Jr.,  USAF,  Telephone 
No.  692-4743. 
Patsy  |.  Conner, 

Mr  Force  Federal  Register  Liaison  Officer. 
jFR  Doc.  85-18413  Filed  8-1-85.  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Privacy  Act  of  1974;  Notica  To  Amend 
the  Pell  Grant  Student  Eligibility 
Report  Sub-system  * 

AGENCY:  Department  of  Education. 
action:  Notice  to  amend  a  system  of 
records. 

SUMMARY:  The  Secretary  gives  notice  to 
amend  the  Privacy  Act  system  of 
records  notice  described  as:  18-40-0015/ 
Pell  Grant  Student  Eligibihty  Report 
Sub-system.  ED/OPE-OSFA.  The 
Secretary  proposes  to  revise  the  first 
routine  use  for  this  system  of  records 
notice  and  makes  clarifying  changes 
which  do  not  affect  the  substance  of  the 
notice.  The  revised  routine  use  clearly 
permits  the  disclosure  of  information  in 
this  system  of  records  to  educational 
institution  agents  that  process  the 
Department's  records  of  Pell  Grant 
payments  to  students.  This  disclosure 
will  expedite  Pell  Grant  operational 
procedures.  The  textual  changes  are 
made  to  improve  the  clarity  of  the 
notice. 

DATES:  Comments  on  the  revised  routine 
use  must  be  received  on  or  before 
September  3, 1985.  The  proposed 
changes  to  the  system  of  records  notice 
are  effective  without  further  notice  on 
that  date  unless  the  Secretary  publishes 
a  revised  notice. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  data,  views,  or 
arguments  on  the  revised  routine  use  for 
this  system  of  records.  Comments  on  the 
revised  routine  use  should  be  addressed 
to  the  Privacy  Act  Officer,  Office  of 
Legislation  and  Public  Affairs, 
Department  of  Education,  Room  2089, 
FOB-6.  400  Maryland  Avenue,  SW., 
Washington,  D.C.  20202.  All  comments 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection, 
during  and  after  the  comment  period,  in 
Room  2089  between  the  hours  of  8:30 
a.m.  and  4:00  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT 
Jana  Henderson,  Section  Chief, 
Information  Management  Section,  Pell 
Grant  Branch,  Division  of  Program 
Operations,  Room  4651,  ROB-3, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Washington.  D.C.  20202. 
Telephone  (202)  447-9001. 
SUPPLEMENTARY  INFORMATION:  The 
notice  for  this  system  of  records — the 
Pell  Grant  Student  Eligibility  Report 
Sub-system  ED/OPE/OSFA— was 
published  in  the  Federal  Register  at  46 
FR  29633,  June  2, 1981.  Minor  changes  to 
the  notice  were  published  In  the 


Education  Department's  last  annual 
Federal  Register  publication  of  system 
notices  at  47  FR  16832,  April  20. 1982. 

The  amendments  to  the  notice  made 
by  this  document  revise  one  of  the 
routine  uses  for  the  system  of  records 
and  make  technical  changes.  The 
changes  are  designed  to  clarify  the 
notice  for  the  system  of  records.  The 
proposed  routine  use,  which  will 
expedite  Pell  Grant  operational 
procedures,  is  added  to  clarify  that  the 
Department  may  disclose  information 
contained  in  this  system  of  records  to 
agents  that  process  records  of  Pell  Grant 
payments  to  students.  These  students 
attend  institutions  that  have  contracted 
with  an  agent  or  consulting  firm 
(referred  to  herein  as  "agents'^  to 
process  these  records. 

Currently,  the  first  routine  use  for  this 
sub-system  is  'To  prepare  annual 
student  validation  rosters  for 
submission  to  schools  in  order  to  verify 
payments  made  to  students."  Student 
Validation  Rosters  contain  student 
payment  data  (also  known  as  "recipient 
data")  on  students  who  have  received 
Pell  Grants.  Many  institutions  manually 
complete  reports  on  these  students. 
However,  many  schools  contract  with 
private  firms  which  provide  automated 
data  processing  services  for  reportiog 
this  recipient  data  to  the  Department  via 
magnetic  tapes.  The  Department  has 
been  sending  the  processing  results  of 
these  submissions  to  the  respective 
institutions  to  ensure  compliance  with 
the  above-stated  system  of  records 
notice.  The  institutions  then  re-forward 
the  tapes  to  their  agents  for  processing. 

This  amendment  to  the  notice  will 
make  it  clear  that  the  Department  may 
release  the  processed  student  payment 
data  records  from  this  sub-system 
directly  to  an  institution's  processing 
agent.  As  discussed,  the  agent  already 
receives  this  information  from  the 
schools.  This  direct  release  to  the  agent 
from  the  Department  however.  wiD 
result  both  in  time  and  cost  savings. 
Time  will  be  saved  because  the 
institution  no  longer  will  need  to 
perform  the  liaison  activity  between  its 
agent  and  the  Department;  costs  will  be 
saved  because  the  Department  will  be 
able  to  prepare  only  one  consolidated 
tape  containing  the  data  from  as  many 
as  25  institutions  instead  of  being 
required  to  process  one  tape  for  each 
school  with  which  a  particular  agent 
contracts.  Even  if  only  one  school  is 
involved,  time  still  will  be  saved 
because  the  Department  will  be  able  to 
send  the  tape  directly  to  the  agent.  It 
should  be  pointed  out  that  schools  using 
agents  to  process  their  data  have  been 
receiving  standard  hard-copy  reports 
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pertaining  to  their  recipients,  and  that 
the  revision  of  this  notice  will  not 
change  this  procedure. 

The  following  technical  change,  which 
relates  to  the  previously-discussed 
revision,  also  is  required.  The  term 
"student  validation  rosters"  is  changed 
to  "processed  student  payment  data." 
Previous  to  the  1984-85  award  year  Quly 
1. 1984 — June  30. 1985).  institutions  were 
required  to  update  the  recipient  data  of 
students  at  the  end  of  the  award  year 
via  the  "Student  Validation  Roster." 
Commencing  with  the  1984-85  award 
year,  a  new  Pell  Grant  Disbursement 
System  is  enabling  institutions  to  update 
recipient  data  throughout  the  year,  thus 
eliminating  the  need  for  the  Student 
Vahdation  Roster.  This  means  that  the 
Department  will  be  preparing  the 
processed  student  payment  data  tapes 
more  frequently. 

Another  technical  change  is  that  the 
word  "Aid"  replaces  "Eligibility"  in  the 
phrase  "Student  Eligibility  Report[8j"  in 
the  "System  Name."  "Storage"  and 
"Record  Source  Categories"  sections  of 
this  notice  because  the  name  of  this 
report  was  changed  to  "Student  Aid 
Report." 

These  amendments  to  the  Pell  Grant 
Student  Eligibility  Report  Sub-system  do 
not  alter  the  system  of  records.  The 
same  individuals  are  covered  by  the 
notice,  the  type  and  categories  of 
information  remain  the  same,  the 
manner  in  which  the  records  are 
organized,  indexed,  and  retrieved 
remains  the  same,  and  the  purpose  of 
the  system  of  records  remains 
unchanged. 

Because  the  changes  to  this  system  of 
records  are  discussed  comprehensively 
in  this  preamble,  the  Secretary  publishes 
only  the  amendments  to  this  notice. 

Dated:  )uly  30. 1985. 
William  |.  Bminett 
Secretary  ofEducatioa. 

The  Secretary  revises  the  system  of 
records  notice  for  system  18-40-0015. 
Pell  Grant  Student  Eligibility  Report  by 
amending  the  system  name,  the  first 
sentence  under  the  routine  uses  and  the 
STORAGE  and  RECORD  SOURCE 
CATEGORIES  portion  of  the  systems 
notice,  as  follows: 

18-40-0015 

SYSTEM  NAaiE: 

Pell  Grant  Student  Aid  Report  Sub- 
system. ED/OPE/OSFA. 


ROUTINE  USES  OF  RECORDS  liAiNTAtMEO  IN 
THE  SYSTEM,  INCLUOINO  CATEGORIES  OF 
USERS  AND  THE  PUflPOSE  OF  SUCH  USES. 

To  prepare  processed  student 
payment  data  for  submission  to  schools 


or  their  agents  in  order  to  verify 
payments  made  to  students. 


STORAGE: 


Original  Student  Aid  Reports  and 
hard  copy  are  maintained  in  standard 
file  cabinets. 


RECORD  SOURCE  CATEGORIES: 

Student  Aid  Report. 
(FR  Doc.  85-18417  Filed  8-1 -85:  &45  am] 
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Secretary's  Discretionary  Program  for 
MathentatJcs,  Science,  Computer 
Learning,  and  Ciiticai  Fore^n 
Languages 

agency:  Department  of  Education. 
action:  Notice  of  Final  List  of  Critical 
Foreign  Languages. 

summary:  The  Secretary  of  Education 
(the  Secretary)  issues  a  list  of  foreign 
languages  which  have  been  determined 
to  be  critical  to  national  security, 
economic  and  scientific  needs. 
Publication  of  this  list  is  required  by 
section  212(d)  of  Title  II  of  the  Education 
for  Economic  Security  Act  (EESA).  Pub. 
L  98-377.  98  Stat.  1282  {20  U.S.C. 
3972(d)). 

EFFECTIVE  DATE:  This  Notice  lakes  effect 
either  45  days  after  publication  in  the 
Federal  Register  or  later  if  Congress 
takes  certdin  adjournments.  If  you  want 
to  know  the  effective  date  of  this  Notice, 
call  OP  write  the  Department  of 
Education  contact  person. 

FOR  FUHTHEII  MFORMATION  CONTACT: 

Dr.  Richard  T.  Thompson,  Center  for 
International  Educatioa  U.S. 
Department  of  Education.  400  Maryland 
Avenue.  S.W.,  Room  3923.  ROB-3. 
Washington.  D.C  20202.  Telephone: 
(202)  24S-2356. 
SUPPLEMENTARY  INFORMATHMC 

Background 

Section  212(d)  of  Title  U  of  the 
Education  for  Economic  Security  act 
(EESA).  Pub.  L  96-377.  98  StaL  1282  (20 
U.S.C.  3972(d))  requires  the  Secretary  to 
publish  a  list  of  foreign  languages  which 
have  been  determined  to  be  critical  to 
national  security,  economic  and 
scienific  needs. 

The  list  has  been  developed  by  the 
Secretary  in  consultation  with  the 
Secretary  of  State,  the  Secretary  of 
Defense,  the  Secretary  of  Health  and 
Human  Services,  and  the  Director  of  the 
National  Science  Foundation,  as 
required  by  section  212(d). 


In  the  State  Grant  Program  under 
section  207(c)  of  Title  II  of  the  EESA. 
State  agencies  for  higher  education  must 
use  a  percentage  of  the  funds  they 
receive  under  Title  U  for  cooperative 
programs  for  the  development  and 
dissemination  of  projects  designed  to 
improve  student  understanding  and 
performance  in  science,  mathematics, 
and  critical  foreign  languages.  Similarly, 
in  the  Secretary's  Discretionary  Program 
for  Mathematics,  Science,  Computer 
Learning  and  Critical  Foreign  Languages 
under  section  212(b)(1),  the  Secretary 
makes  grants  for  programs  of  national 
significance  in  mathematics  and  science 
instruction,  computer  learning,  and 
foreign  language  instruction  in  critical 
languages.  In  addition,  under  section  212 
(c),  the  Secretary  reserves  25  percent  of 
the  funds  appropriated  under  Section 
212  to  make  grants  to  institutions  of 
higher  education  for  the  improvement 
and  expansion  of  instruction  in  critical 
foreign  languages.  Under  the  regulations 
for  the  Secretary's  Discretionary 
Program  (published  as  final  regulations 
on  June  24, 1985,  50  FR  25972-25980).  the 
Secretary  is  authorized  to  choose,  as 
annual  funding  priorities,  particular 
languages  from  this  list.  Similarily. 
under  the  State  Grant  Program,  State 
agencies  for  higher  education  must 
choose  languages  from  this  list. 

Language  teaching,  learning,  and 
research  are  critical  to  national  security, 
economic,  and  scientific  needs.  This 
comprehensive  bst  was  developed  to 
address  adequately  these  national 
needs,  after  considering: 

— The  national  security  interest  in 

diplomatic  and  mihtary  situations. 

or  strategic  geographic  locations; 
— The  economic  security  interest  of  the 

United  States  in  our  economic  ties 

with  other  nations;  and 
— Scientific  inquiry  and  research  which 

have  significant  world-wide  or 

regional  importance. 

On  April  15. 1985.  the  Secretary 
published  in  the  Federal  Register  (50  FR 
14743 — 14744)  a  proposed  list  of  critical 
foreign  languages.  Interested  parties 
were  provided  30  days  to  submit  their 
comments  to  the  Secretary.  The 
following  is  a  summary  of  the  public 
comments  received  and  the  Secretary's 
response  to  those  comments. 

Comment.  Two  commenters  objected 
to  the  term  Oromo  (Galla)  to  refer  to  the 
language  of  the  Oromo  people,  and 
proposed  Oromiffa  in  its  place. 

Response.  A  partial  change  has  been 
made.  The  term  Galla  has  been  deleted. 
Oromiffa  or  the  language  of  the  Oromo 
has  not  been  accepted  in  place  of 
Oromo  since  such  designations  as  "the 


language  of  have  not  been  used  for  the 
other  African  languages. 

Comment.  Two  commenters 
recommended  that  Thai-Lao  be  listed  as 
two  separate  languages  Thai  and  Lao, 
since  the  differences  between  Thai  and 
Lao  in  linguistic  and  other  terms  are 
generally  considered  sufficiently 
divergent  to  warrant  separate  listings. 

Response.  The  change  has  been  made. 
The  comment  is  accepted  and  Thai  and 
Lao  now  appear  separately  in  the  list. 

Comment.  One  commenter  noted  the 
omission  of  Ojibwe  (Chippewa),  an 
American  Indian  language  spoken  in  the 
United  States. 

Response.  No  change  has  been  made. 
Although  the  list  of  critical  languages 
does  contain  the  names  of  some 
American  Indian  languages,  only  those 
spoken  outside  of  the  United  States 
have  been  included.  For  the  purposes  of 
this  program  Ojibwe  (Chippewa)  is  not 
considered  to  be  a  foreign  language. 

Comment.  One  commenter 
recommended  Neo-Melanesian  be 
replaced  by  the  more  linguistically 
accurate  Tok  Pisin. 

Response.  The  change  has  been  made. 
The  suggestion  is  accepted  and  the 
language  now  appears  in  the  list  as  Tok 
Pisin. 

After  careful  consideration  of 
comments  received,  the  Secretary  is 
adopting  the  following  list  as  the  List  of 
Critical  Foreign  Languages. 

List  of  Critical  Foreign  Languages 
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Achinese 

Acoli 

Afrikaang 

Akan  (Twi-Fanta) 

Albanian 

Amharic 

Arabic  (all  dialects) 

Annenian 

Assamese 

Aymara 

Azerbaijani 

Bahasa  Indonesia 

Balainete 

Baluchi 

Bamileke 

Bashkir 

Bassa 

Beinba 

Bengali 

Berber  (all  languages] 

Bhojpuri 

Bikol 

Bulgarian 

Burmese 

Buryat 

Byelorussian 

Cambodian  (Khnier) 

Catalan 

Chinese  (all  dialects) 

Chokwe 

Chuvash 

Czech 

Danish 

Dari  (Afghan  Persian) 

Dinka 

Dutch 

Efik 


Eskimo 

Estonian 

Ewe-Fon 

Fijian 

Finnish 

French 

Fulani 

Ga 

Canda 

Gbeya 

Georgian 

German 

Greek,  modem 

Guarani 

Gujarati 

Haitian  Creole 

Hausa 

Hebrew,  modem 

Hindi 

Hmong 

Hungarian 

Iban  (Sea  Dayak) 

Icelandic 

Igbo 

Uocano 

Irish 

Italian 

Japanese 

Javanese 

Kamba 

Kannada 

Kanuri 

Kashmiri 

Kazakh 

Kikuyu 

Kirghiz 

Kongo 


Korean 

Rwanda  (Ruanda) 

Kpelle  (Guerze) 

Sango  (Ngbandi. 

Krio 

Yakoma) 

Kumauni 

Santali 

Kurdish 

Serhocroatian 

Lahnda 

ShoDS 

Lamani 

Siodhi 

Lao 

Sinhalese 

Latvian 

Slovak 

Lithuanian 

Slovene 

Luba 

Somali 

Macedonian 

Songhal  (Djerma) 

Madurese 

Sotho 

Maithili 

Spanish 

Malagasy 

Sunda 

Malay 

Swahill 

Malayalam 

Swedish 

Mancfau 

Tagalog 

Mandekan  (Bambara) 

Tajik 

Mainpuri 

Tamil 

Marathi 

Tatar 

Mayan  (all  languages) 

Tetugu 

Mende 

Temne 

Minangkabao 

Thai 

Mixtec 

Tibetan 

Mongolian 

Tigrinya 

Mordvin               ♦ 

Tiv 

More  (Mossi) 

Tok  Pisin 

Mundari-Ho 

Toba  Batak 

NahuatI 

Tsonga 

Nepali 

Tungus 

Newari 

Turkish 

Ngala  (Bangala) 

Turkmen 

Norwegian 

Tuvin 

Nyanja  (Chewa) 

Uigur 

Oriya 

Ukrainian 

Oromo 

Urdu 

Papiamentu 

Uzbek 

Pashto 

Vietnamese 

Persian  (Farsi) 

Visayan  (Cebuano; 

Polish 

Hiligaynon-Uonggo) 

Polynesian 

Wolof 

Portuguese 

Yakut 

Panjabi 

Yao 

Quechua 

Yiddish 

Rappang  Buginese 

Yoniba 

Romanian 

Yucatec 

Romany 

Zapotec 

Rundi 

Zulu-Xhosa 

Russian 

(20  U.S.C.  3972(d)) 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.ie8F  for  the  Secretary's 
Discretionary  Program  for  Mathematics. 
Science,  Computer  Learning,  and  Critical 
Foreign  Languages] 

Dated:  July  30. 1985. 
William  |.  Bennett, 
Secretary  of  Education. 
(FR  Doc.  85-18418  Filed  8-1-85;  8:45  amj 
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DEPARTMENT  OF  ENERGY 

National  Petroleum  Council;  U^ 
Refinery  Capability  Task  Group; 
Meeting  Cancellation 

The  eighth  meeting  of  the  U.S. 
Refinery  Capability  Task  Group, 
scheduled  for  August  1, 1985.  at  the 
Houston  Airport  Marriott  Hotel, 
Houston,  Texas,  has  been  cancelled. 
The  meeting  will  be  rescheduled  at  a 
later  date.  Notice  of  this  meeting 
appeared  in  50  FR  29251,  Thursday.  July 


18. 1965  (FR  DOC  85-17142  fUed  7/17/ 
85). 

Issued  at  Washington.  D.C  July  29. 19S5. 
DoiuUL.B«Mr, 

Acting  Assistant  Secretary  for  Fossi/ Energy. 
(FR  Doc.  85-18440  Filed  8-1-85;  ft45  am| 

nUJNa  CODE  MW-Ot-M 


Federal  Energy  Regutatoqr 
Commission 

[Docket  Nos.  CPS4-347-001  at  H.] 

Columbia  Gas  Transmission  Corp.  et 
al.;  Natural  Gas  Certificate  mngt 

July  26. 1985. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Columbia  Gas  Transmisaoii 
Coiporatioa 

(Docket  No.  CP84-347-0(n) 

Take  notice  that  on  July  9. 1985. 
Columbia  Gas  Transmission 
Corporation  (Columbia),  1700 
MacCorkle  Avenue,  SE.,  Charleston. 
West  Virginia  25314.  filed  in  Docket  No. 
CP84-347-001  a  request  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  continue  to  transport 
natural  gas  on  behalf  of  Zanesville 
Stoneware  Company  (Zanesville)  under 
the  certificate  issued  in  Docket  No. 
CP83-7&-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fuUy  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

It  is  stated  that  in  Docket  No.  CP84- 
347-000.  pursuant  to  the  prior  notice  and 
protest  procedure  prescribed  in  Section 
157.205  of  the  Commission's  Regulations. 
Columbia  was  authorized  to  transport 
up  to  100  million  MBtu  of  natural  gat  per 
day  through  March  28. 1985,  to  a  plant  in 
Zanesville,  Ohio.  Columbia  proposes  to 
continue  this  transportation  service 
through  October  31, 1985.  on  the  same 
terms  and  conditions  as  the  existing 
transportation  authorization. 

Conmient  date:  September  9. 1985.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Arkla  Energy  Resouicas,  a  OivisioD  of 
Arkla,  Inc. 

(Docket  No.  CP8&-670-000| 

Take  notice  that  on  July  1, 1985,  AfUa 
Energy  Resources,  a  division  of  Arkla, 
Inc.  (Arkla).  P.O.  Box  21734,  Shreveporl 
Louisiana  71151,  filed  in  Docket  No. 
CP85-670-000  a  request  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  construct  and  operate  a 
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sales  tap  and  related  facilities  necessary 
to  enable  Applicant  to  deliver  gas  from 
one  of  its  jurisdictional  pipelines  to  one 
or  more  consumers  served  by  Arkansas 
Louisiana  Gas  Company,  a  division  of 
Arkla,  Inc.,  under  the  certificate  issued 
in  Docket  Nos.  CP82-384-000  and  CP82- 
384-001  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  Tile  with 
the  Commission  and  open  to  public 
inspection. 

Arkla  proposes  to  construct  and 
operate  a  sales  tap  on  its  Line  H  at 
Station  25  +  57  in  Section  31,  Township 
20  North,  Range  3  East,  Union  Parish. 
Louisiana,  to  enable  arkla  to  deliver  gas 
to  Charles  D.  Johnson,  who  it  is 
estimated  would  use  approximately  300 
Mcf  per  year  for  domestic  farm 
purposes. 

Arkla  states  that  this  would  be  a 
routine  delivery  of  gas  to  a  customer 
served  by  Arkansas  Louisiana  Gas 
Company,  a  division  of  Arkla,  Inc.  The 
gas  would  be  delivered  from  Arkla's 
general  system  supply,  which  it  is  stated 
is  adequate  to  provide  the  service. 

Comment  date:  September  9, 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  El  Paso  Natural  Gas  Company 

(Docket  No.  CP85-686-000J 

Take  notice  that  on  July  10, 1985.  El 
Paso  Natural  Gas  Company  (El  Paso), 
Post  Office  Box  1492,  El  Paso,  Texas 
79978.  filed  in  Docket  No.  CP85-686-000 
a  request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  and  deliverd 
natural  gas  for  the  account  of  certain 
direct  sale  customers  '  situated  on  El 
Paso's  interstate  system  under  the 
certificate  issued  in  Docket  No.  CP82- 
435-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  for  authorization  on 
file  with  the  Commission  and  open  for 
public  inspection. 

El  Paso  requests  a  term  for  the 
proposed  services  to  expire  on  the 
earher  of  October  31, 1985,  or  the  date  of 
a  final  order  issued  in  the  proposed 
rulemaking  issued  in  Docket  No.  RM85- 
1-000  or  some  later  date  permitted  by 
the  Commission  even  though  the  terms 


■  El  Paao  indicate*  it  hai  entered  individually  into 
transportation  arrangements  with  the  following 
existing  direct  sale  customers:  (1)  Apache  Power 
Company  (Apache);  (2)  ASARCO.  Incorporated 
(ASAKCO);  (3)  Chino  Mines  Company  (Chino):  (4) 
Inspiration  Consolidated  Copper  Company 
(Inspiration):  (5)  Magma  Copper  Company  (Magma); 
(0)  dielps  Dodge  Corporation  (Phelps  Dodge):  and 
(7)  CAN-AM  Corporation.  Paul  Ume  Division  (Paul 
limey,  collectively  referred  to  as  "the  direct  sale 
cu*toinera.~ 


of  the  transportation  contracts  expire  in 
1986  and  1988. 

El  Paso  states  that  the  direct  sale 
customers  have  negotiated  purchase 
contracts  with  various  sellers  for 
volumes  of  natural  gas  which  were  not 
committed  or  dedicated  to  interstate 
commerce  on  November  8, 1978. 

El  Paso  proposes  to  receive  volumes 
of  natiu-al  gas  purchased  by  the  direct 
sale  customers  from  the  suppliers  at 
existing  receipt  points  located  on  El 
Paso's  system  and  redeliver  thermally 
equivalent  voltmies  to  the  direct  sale 
customers  at  existing  points  on  El  Paso's 
system. 

El  Paso  proposes  to  deliver  the 
following  peak  day  and  average  day 
volumes  during  the  term  of  the 
requested  authorization: 


Name  ol  customer 


Apactw.... 
ASARCO.. 
CNno 


HnpraHon 

MsQnM  Coppar.. 


rna^w  uoaoa» 
PaulUnw.. 


■wanga 
day 
(Mcf) 


2.000 
15.000 
14.000 

e.ooo 

10,000 

26.000 

5.500 


El  Paso  requests  flexible  authority  to 
add  or  delete  sources  of  supply  or 
receipt/delivery  points  if  such  altered 
service  is  on  behalf  of  the  same  end 
user,  at  the  same  end-user  location, 
within  the  maximum  daily  and  annual 
volumes  authorized  in  this  docket.  El 
Paso  indicates  that  following  the 
addition  or  deletion  of  any  gas  supplies 
or  receipt  or  delivery  points,  it  will  file 
with  the  Commission  certain 
information  within  30  days  following  the 
implementation  of  such  changes. 

El  Paso  states  that  it  would  charge  the 
direct  sale  customers  the  rates  provided 
by  ite  Rate  Schedule  TEU-1  of  18  42(t. 
16.21^  and  15.91i  per  dt  for  mainline 
transportation  in  Arizona,  New  Mexico 
and  "Texas,  respectively.  El  Paso  also 
states  that  it  would  also  charge  all  of  the 
customers  except  Magma  Copper  and 
Phelps  Dodge  the  Sun  Juan  Triangle 
Facilities  Charge  of  6.22i-per  dt  set  forth 
in  El  Paso's  FERC  Ga/fariff.  Volume  1- 
A,  or  superseding  tari& 

El  Paso  has  also  submitted  a 
statement  from  Valero  Transmission 
Company  that  it  has  sufficient  capacity 
to  transport  gas  to  Inspirtion,  ASARCO 
and  Chino  without  detriment  to  its  other 
customers. 

Comment  date:  September  9, 1985.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


4.  Lone  Star  Gas  Company,  a  Division  of 
ENSERCH  Corporation 

(Docket  No.  CP85-702-000J 

Take  notice  that  on  July  15. 1985,  Lone 
Star  Gas  Company,  a  Division  of 
ENSERCH  Corporation  (Applicant),  301 
South  Harwood  Street,  Dallas,  Texas 
75201,  filed  in  Docket  No.  CP85-702-O0O 
a  request  pursuant  to  S  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authority  to 
construct  and  operate  three  sales  taps 
and  appurtenant  facilities  under  the 
certificate  issued  in  Docket  Nos.  CP83- 
5*-000,  CP83-5*-001,  and  CP83-59-002 
pursuant  to  Section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Conunission  and 
open  to  public  inspection. 

Applicant  proposes  to  construct  and 
operate  sales  taps  for  the  following 
customers: 

(1)  Jack  M.  Ross — for  residential 
service  in  Wichita  County,  Texas,  from 
Line  A  at  Station  1184-1-70. 

(2)  John  Summers — for  residential 
service  in  McClain  County,  Oklahoma, 
from  Line  GDat  Station  80-1-00. 

(3)  Borden  Company — for  commercial 
service  in  Cooke  County,  Texas,  from 
Line  G  at  Station  58  -(-  27. 

Applicant  proposes  to  sell 
aproximately  100  Mcf  of  gas  per  year  to 
each  of  the  residential  customers  and 
approximately  900  Mcf  per  year  to  the 
■  commercial  customer  at  its  residential 
and  commercial  rates  which  are 
approved  by  the  Oklahoma  Corporation 
Commission  and  the  Texas  Railroad 
Commission. 

Comment  date:  September  9. 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Texas  Gas  Transmission  Corporation 

[Docket  No.  CP85-338-001) 

Take  notice  that  on  June  10, 1985. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  3800  Frederica  Street, 
Owensboro,  Kentucky  42301,  filed  in 
Docket  No.  CP85-338-001  a  request 
pursuant  to  9  157.205  of  the  Commission 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
modify  its  transportation  arrangement 
with  Brownsville  Utility  Department, 
City  of  Brownsville,  Tennessee 
(Brownsville),  as  agent  for  the  Haywood 
Company  (Haywood),  under  the 
certificate  issued  in  Docket  No.  CP82- 
407-000  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Texas  Gas  now  proposes  to  transport 
a  maximum  contract  demand  of  600  Mcf 


of  natural  gas  per  day  in  lieu  of  the 
original  contract  demand  of  250  Mcf  per 
day  for  Brownsville,  as  agent  for 
Haywood,  until  June  30. 1985.  with  an 
extension  for  a  term  to  end  no  later  than 
October  31. 1985.  should  the 
Commission  extend  the  end-user 
transportation  program  beyond  June  30, 
1985.  Texas  Gas  indicates  that  the  gas  to 
be  transported  would  be  purchased  by 
Haywood  from  Champlin  Petroleum 
Company  (Champlin)  and  would  be 
used  for  low-priority  space  heating, 
boiler  fuel  and  generator  fuel  at 
Haywood's  plant  in  Brownsville, 
Tennessee. 

Texas  Gas  states  that  it  would  receive 
such  gas  for  Haywood's  account  from 
United  Gas  Pipe  Line  Company  (United) 
in  Ouachita  Parish.  Louisiana.  Texas 
Gas  states  that  Brownsville  is  the 
existing  distribution  company  that 
serves  Haywood  in  Brownsville. 
Tennessee. 

Texas  Gas  indicates  that  it  would 
charge  Brownsville  its  Rate  Schedule 
TSC-1  rate  for  Rate  Schedule  SG 
customers,  currently  45.28  cents  per  Mcf. 
plus  a  1.25-cent  GRI  surcharge  for  each 
Mcf  of  natural  gas  transported.  In 
addition.  Texas  Gas  states  that  it  would 
retain  1.86  percent  of  the  gas  delivered 
to  it  for  fuel,  company  use.  and 
unaccounted-for  and  loss  volumes. 

Comment  date:  September  9, 1985.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  United  Gas  Pipe  Line  Company 

[Docket  No8.  CP85-469-000  and  CP85-16&- 
001] 

Take  notice  that  on  April  26, 1985.  as 
supplemented  on  June  27, 1985  and  June 
28, 1985,  United  Gas  Pipe  Line  Company 
(United).  Post  Office  Box  1478,  Houston, 
Texas  77001.  filed  in  Docket  No.  CP85- 
469-000  a  request  pursuant  to  S  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  for 
authorization  to  transpoct  fuel  oil 
displacement  gas  for  an  end-user  under 
the  certificate  issued  in  Docket  No. 
CP82-430-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

It  is  stated  that  Everflow  Energy.  Inc.. 
acting  as  agent  for  Scott  Paper  Company 
(Scott),  has  purchased  gas  from 
Production  Marketing  Specialists.  Inc. 
(PMS)  in  Mississippi  and  from  Avery 
Gas  Resources  (AGR)  in  Louisiana.  It  is 
stated  that  United  would  receive  from 
AGR  up  to  10.000  Mcf  of  gas  per  day  for 
the  account  of  Scott,  at  the 
interconnection  of  facilities  in  Webster 
Parish,  Louisiana.  It  is  explained  that 
United  would  then  transport  and 
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redeliver  said  gas.  for  the  account  of 
Scott,  to  an  existing  point  of 
interconnection  between  United's  and 
Texas  Eastern  Transmission 
Corporation's  (TETCO)  facilities  near 
Kosciusko.  Attala  County.  Mississippi. 
United  states  that  TETCO.  under 
separate  agreement  would  delvier  the 
gas  to  Philadelphia  Electric  Company  at 
Delaware  County,  Permsylvania,  for 
further  transportation  to  Scott's  Chester. 
Pennsylvania,  plant.  It  is  explained  that 
80  percent  of  the  gas  so  transported 
would  be  utilized  as  boiler  fuel  and  the 
remaining  20  percent  of  the  gas  would 
be  utilized  for  other  paper  drjing  hoods 
at  Scott's  Chester,  Pennsylvania, 
manufacturing  facility. 

United  states  that  it  would  charge 
Scott  in  accordance  to  its  currently 
effective  rate  Schedide  IT.  a 
transportation  rate  of  26.68  cents  per 
Mcf.  which  includes  the  cost 
attributable  to  gas  consumed  in  the 
operation  of  United's  pipeline  system.  It 
is  also  stated  that  there  is  no  added 
incentive  charge  for  this  service. 

It  is  explained  that  the  transportation 
agreement  would  be  effective  on 
February  18, 1985,  and  would  remain  in 
full  force  and  effect  from  the  date  of 
initial  dehveries  until  the  earHer  date  of 
the  final  rule  by  the  Commission  in 
Docket  No.  RM85-1-000  for  low-priority 
end-use  transports  or  October  31. 1985. 
or  until  terminated  by  either  party  upon 
thirty  days  prior  written  notice. 

On  July  11. 1985,  United  filed  in 
Docket  No.  CP85-469-001  an 
amendment  to  the  pending  application 
pursuant  to  Section  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  flexible  authority  to 
add  or  delete  sources  of  supply  or 
receipt/delivery  points,  if  such  altered 
services  are  on  behalf  of  the  same  end- 
user,  at  the  same  end-user  location, 
within  the  maximum  daily  and  annual 
volumes  authorized  in  this  docket,  and 
under  the  same  terms  and  conditions 
authorized  for  the  basic  service. 

Comment  date:  September  9, 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 


time  allowed  for  filling  a  protest  If  a 

protest  is  filed  and  not  withdrawn 

within  30  days  after  the  time  allowed  for 

filing  a  proteA  the  instant  request  shall 

be  treated  as  an  ajjplication  for 

authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act 

Kennatli  F.  Flinnb. 

Secretary. 

[FR  Doc.  8&-18366  FUed  8-l-«S:  a45  am] 

BttXlNO  CODE  SrU-OI-ll 


Natural  Gas  Policy  Ac^  We«  Category 
Determinations,  etc 

[Oockat  Na  GPS5-3fr-000] 

Issued:  July  29.  IflBS. 

On  June  28. 1985.  Conoco.  Inc..  filed  a 
petition  requesting  the  Commission  to 
reopen  and  vacate  two  final  well 
category  determinations.  On  May  1. 
1979,  the  subject  wells,  designated  as 
South  Marsh  Island  108  G-6  and  G-8 
were  held  to  qualify  for  the  maximum 
lawful  price  for  new  reservoirs  on  old 
Outer  Continental  Shelf  leases  under 
section  102(d)  of  the  Natural  Gas  Policy 
Act  of  1978  (NGPA)  by  the  United  States 
Department  of  the  Interior.  Minerals 
Management  Service  (MMS).  On  May 
14. 1979.  MMS  notified  the  Commission 
of  the  determinations,  which  became 
final  on  Jime  28, 1979,  45  days  following 
notification  purusant  to  section 
275.202(a)  of  the  Commission's 
regulations. 

Conoco  states  that  its  NGPA  section 
102(d)  applications  for  the  G-e  and  G-8 
wells  were  based  upon  interpretations 
of  geological  data  existing  at  the  time 
the  applications  were  filed.  Conoco 
states  that  recent  analysis  of  bottom 
hole  pressure  data  shows  that  the  wells 
are  in  reservoirs  that  have  been 
producing  since  1969  bom  other  wells 
located  on  platform  "G"  in  South  Marsh 
Island  Block  108.  This  new  information 
constitutes  the  basis  for  Conoco's 
petition. 

Gas  produced  from  the  welb  is  sold  to 
ANR  Pipeline  Company  (ANR)  under 
Conoco's  Rate  Schedule  No.  342.  Conoco 
has  notified  ANR  of  the  bottom  hole 
pressure  data  analysis  and  of  its  petition 
to  reopen  and  vacate  the  well 
determiantions.  Conoco  states  that  it  is 
currently  calculating  the  amount  of 
refunds  due  ANR  as  a  result  of  the 
reclassification  of  these  wells  under 
NGPA  section  104  and  will  make  the 
refund  as  soon  as  the  calculations  are 
complete. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  to  Conoco's  petition, 
should  file,  within  30  days  after  this 
notice  is  published  in  the  Federal 
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Register,  a  motion  to  intervene  or  a 
protest  under  Rules  214  or  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  Filings  should  be  made  with 
the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NW..  Washington.  D.C.  20426.  All 
protests  filed  will  be  considered  but  will 
not  make  the  protesfants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene. 
Kennetfc  F.  Plumb, 
Secretary. 

[FR  Doc.  85-18367  Filed  8-1-85:  8:45  am) 
I  cooE  irir-ei-ii 


(Docket  Noa.  QFa5-607-000,  et  aLI 

HHtsboro  En«rgy  Co.,  et  al.;  Snuril 
Power  Production  and  Cogen«ratk>n 
FacimiM;  Qualifying  Status;  Cartlflcate 
Applications,  etc. 

July  28, 1985. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 

1.  HillslMro  Energy  Co. 

(Docket  No.  QFB5-«(}7-000| 

On  luly  IZ  1985,  Hillsboro  Energy  Co.. 
(Applicant)  of  P.O.  Box  9349.  Fort 
Worth.  Texas  76107  submitted  for  filing 
an  application  for  certification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  $  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  combined  cycle  cogeneration 
facility  will  be  located  on  the 
CertainTeed  Corporation's  plant  site  in 
Hillsboro,  Texas.  It  will  consist  of  three 
combustion  turbine-generator  sets  with 
three  waste  heat  recovery  boilers,  and 
an  extraction-condensing  turbine 
generating  unit.  Extraction  steam 
produced  by  the  facility  will  be  used  by 
the  CertamTeed  Corporation  for  its 
industrial  process.  The  electric  power 
production  capacity  of  the  facility  will 
be  80  MW.  The  primary  energy  source 
will  be  natural  gas.  The  installation  of 
the  facility  will  begin  in  the  first  quarter 
of  1987. 

2.  General  Electric  Credit  Corporation, 
Cogentrix  Leasing  Corporation,  United 
States  Trust  Company 

(Docket  No.  QF83-263-002) 

On  July  11, 1985,  General  Electric 
Credit  Corporation,  of  260  Long  Ridge 
Road.  Stamford.  Connecticut  06902, 
Cogentrix  Leasing  Corporation,  Two 


Parkway  Plaza.  Suite  290.  Charlotte. 
North  Carolina  28210.  and  United  States 
Trust  Company  of  New  York,  Owner 
Trustee,  45  Wall  Street,  New  York,  New 
York  10005  (Applicants],  submitted  for 
filing  an  application  for  recertification  of 
a  facility  as  a  qualifying  cogeneration 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Kenansville, 
North  Carolina.  The  facility  will  consist 
of  two  50%  capacity  spreader  stoker- 
type,  coal-fired  boilers  and  a  single 
shell,  single  flow,  condensing  steam 
turbine.  The  gross  electric  power 
production  capacity  of  the  facility  will 
be  approximately  35  MW.  The  primary 
energy  source  for  the  facility  will  be 
coal.  The  facility  is  expected  to 
commence  commercial  operation  during 
the  first  calender  quarter  of  1986, 

3.  General  Electric  Credit  Corporation, 
Cogentrix  Leasing  Corporation,  United 
States  Trust  Company 

(Docket  No.  QF83-278-002J 

On  July  11, 1985.  General  Electric 
Credit  Corporation,  of  260  Long  Ridge 
Road,  Stamford,  Connecticut  06902. 
Cogentrix  Leasing  Corporation,  Two 
Parkway  Plaza.  Suite  290.  Charlotte. 
North  Carolina  28210,  and  United  States 
Trust  Company  of  New  York.  Owner 
Trustee,  45  Wall  Street,  New  York,  New 
York  10005  (Applicants),  submitted  for 
filing  an  application  for  recertification  of 
a  facility  as  a  qualifying  cogeneration 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Lumberton. 
North  Carolina.  The  facility  will  consist 
of  two  50%  capacity  spreader  stoker- 
type,  coal-fired  boilers  and  a  single 
shell,  single  flow,  condensing  steam 
turbine.  The  gross  electric  power 
production  capacity  of  the  facility  will 
be  approximately  35  MW.  The  primary 
energy  source  for  the  facility  with  be 
coal.  The  facility  is  expected  to 
commence  commercial  operation  during 
the  fourth  calender  quarter  of  1985, 

4.  Grand  Cenb^l  Sanitary  Landfill,  inc. 

(Docket  No.  QF85-592-000| 

On  July  8. 1985,  Grand  Central 
Sanitary  Landfill,  Inc.  (Applicant),  of 
1963  Pen  Argyl  Road,  Pen  Argyl, 
Pennsylvania  18072,  submitted  for  filing 
an  application  for  certification  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to  §  292.207 
of  the  Commission's  regulations.  No 


determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  proposed  small  power  production 
facility  will  be  located  on  a  fifty  two 
acre  landfill  site  in  Northampton 
County,  Pennsylvania.  The  facility  will 
consist,  in  part,  of  electric  generating 
equipment  of  an  unspecified  type.  The 
electric  power  production  capacity  of 
the  facility  will  not  exceed  2.25 
megawatts.  The  primary  source  of 
energy  will  be  biomethane  gas. 

6.  Montenay  International  Corporation 

(Docket  No.  QF85-596-000| 

On  July  10, 1985.  Montenay 
International  Corporation,  (Applicant), 
of  Suite  8419,  One  World  Trade  Center, 
New  York,  New  York  10048  submitted 
for  filing  an  application  for  certification 
of  a  facility  as  a  qualifying  Cogeneration 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  at  the  Brooklyn 
Navy  Yard,  Brooklyn.  New  York.  It  will 
consist  of  two  (2)  combustion  turbine- 
generator  sets  with  two  (2)  waste  heat 
recovery  boilers.  Steam  produced  by  the 
facility  will  be  sold  to  customers  for 
industrial,  commercial,  heating  or 
cooling  purposes.  The  electric  power 
production  capacity  of  the  facility  will 
be  between  7  and  12  MW.  The  primary 
energy  source  will  be  natural  gas.  The 
installation  of  the  facility  will  begin 
during  the  last  quarter  of  1985. 

6.  Turbine  Tech.  Inc. 

(Docket  No.  QF85-597-0001 

On  July  10, 1985,  Turbine  Tech.  Inc.  of 
9000  Eucalyptus  Street,  Bakersfield. 
California,  93306  (Applicant)  submitted 
for  filing  an  application  for  certification 
of  a  facility  as  a  qualifying  cogeneration 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  at  Bakersfield, 
California.  The  facility  will  consist  of  a 
natural  gas  fired  internal  combustion 
engine  driving  an  electric  generator, 
with  waste  heat  recovered  from  the 
engine  cooling  water  and  exhaust  gases 
used  to  separate  water  from  oil 
produced  during  oil-drilling  operations 
and  to  heat  this  oil  for  shipping 
purposes.  The  primary  energy  source 
will  be  well-head  natural  gas.  The 
electric  power  production  capacity  will 
be  53.6  kilowatts.  The  facility  will  be 
ready  for  operation  by  August  15, 1985. 


Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
PracticG  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Keaneth  F.  Plumb, 
Secrelary. 

|FR  Doc.  85-18368  Filed  8-1-85:  8:45  am) 
BIU.INQ  cooc  erw-oi-M 
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(Docket  No.  EC85-20-000] 
Minnesota  Power  &  LIgtit  Co.;  Filing 

July  29.  1985. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  July  22, 1985, 
Minnesota  Power  &  Light  Company  filed 
an  Application  for  Authority  to  Sell  its 
entire  five  (5)  percent  undivided 
ownership  share  of  the  Coyote  steam 
electric  generating  station  Unit  No.  1, 
located  in  the  State  of  North  Dakota, 
and  associated  transmission  and 
substation  facilities.  These  facilities  are 
presently  owned  by  the  following 
parties  in  the  following  respective 
ownership  shares:  Otter  Tail  Power 
Company — 35  percent;  Northern 
Municipal  Power  Agency — 30  percent; 
Montana-Dakota  Utility  Co.— 20 
percent;  Northwest  Public  Service 
Company — 10  percent;  and  Minnesota 
Power  &  Light  Company — 5  percent. 
This  five  percent  ownership  interest  is 
equal  to  approximately  21.05  megawatts 
of  accredited  capacity  by  the  Mid- 
Continent  Area  Power  Pool.  Minnesota 
Power  &  Light  Company  has  enterd  into 
a  Purchase  Agreement  with  Montana- 
Dakota  Utilities  Co.,  a  division  of  MDU 
Resources  Group,  Inc.  for  purchase  of 
the  same.  The  Purchase  Agreement 
provides  for  a  three  part  sale.  One 
fourth  of  Minnesota  Power  &  Light 
Company's  ownership  share  of  plant 
property  will  be  purchased  on  or  about 
September  5, 1985:  one-fourth  will  be 
purchased  on  May  2, 1986;  and  the 
remaining  one-half  will  be  purchased  on 
May  2, 1988. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  August  12, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
|FR  Doc.  85-18363  Filed  8-l-«5:  8:45  am) 

BILUNO  CODE  6717-01-11 


[Docket  No.  ER8S-635-000] 

The  Montana  Power  Co.;  Cancellation 

|uly  29. 1985. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  July  15, 1985,  The 
Montana  Power  Company  (Montana 
Power)  tendered  for  filing  Notice  of 
Cancellation  of  Montana  Power's  Rate 
Schedule  FPC  No.  36.  Montana  Power 
states  that  the  associated  agreement  has 
been  cancelled  in  accordance  with  its 
definitions,  having  expired  by  its  own 
terms,  and  that  Notices  of  Cancellation 
have  been  submitted  to  the  participating 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  August  12. 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
invervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Keuieth  F.  Plumt>, 
Secretary. 

|FR  Doc.  85-18358  Filed  8-l-«5:  8:45  am] 
MIXING  CODE  6717-01-M 


(Docket  Nos.  ER8S-605-000,  et  aLJ 

Appalachian  Power  Co.  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Appalachian  Power  Company 

[Docket  No.  ER85-605-000| 
)uiy  25. 1985. 

Take  notice  that  American  Electric 
Power  Service  Corporation  (AEP)  on 
July  5. 1985  tendered  for  filing  on  behalf 
of  its  affiliate  Appalachian  Power 
Company  (APCO).  which  is  an  AEP 
operating  subsidiary.  Modification  No. 
21  dated  May  30. 1985  to  the  Agreement 
dated  February  1. 1948  (1948  Agreement) 
between  APCO  and  Virginia  Electric 
and  Power  Company  (Virginia 
Company).  The  Commission  has 
previously  designated  this  Agreement  as 
APCO's  Rate  Schedule  FERC  No.  16. 

Sections  1  through  4  of  Modification 
No.  21  increase  the  transmission 
demand  charge  for  Third  Party  Weekly 
Short  Term  Power  to  $0.46  per  kilowatt 
per  week  ($0.92  per  kilowatt  per  day) 
when  APCO  is  the  supplying  party  to 
$0.30  per  kilowatt  per  week  ($0.60  per 
kilowatt  per  day)  when  Virginia 
Company  is  the  supplying  party.  In 
addition,  sections  5  and  6  of  this 
Agreement  increase  the  transmission 
demand  rate  for  Limited  Tefm  Power  to 
$2.00  per  kilowatt  per  month  when 
APCO  is  the  supplying  party,  and  to 
$1.60  per  kilowatt  per  month  when 
Virginia  Company  is  the  supplying 
party.  These  rates  pertaining  to  APCO 
are  the  same  as  the  rates  for  such 
service  presently  in  effect  on  the  AEP 
system  and  accepted  for  filing  by  the 
Commission. 

It  is  respectfully  requested  that  the 
Commission  waive  any  requirements 
not  already  complied  «vith  under  Section 
35.13  of  the  Commission's  Regulations 
and  permit  this  Modification  to  become 
effective  immediately.  Permitting  this 
Modification  to  become  effective 
immediately  will  allow  AEP  to  offer 
similar  services  at  similar  rates  to 
electric  utility  systems  interconnected 
with  AEP  affiliate  operating 
subsidiaries. 

Comment  date:  August  6. 1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Columbus  ft  Southern  Ohio  Electric 
Company 

(Docket  No.  ER85-64O-000] 
July  26, 1985. 

Take  notice  that  American  Electric 
Power  Service  Corporation  (AEP)  on 
July  22. 1985  tendered  for  filing  on  behalf 
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of  its  afTiliate  Columbus  &  Southern 
Ohio  Electric  Company  (CSOE).  which 
is  an  AEP  affiliated  operating 
subsidiary,  Modification  No.  1  dated 
June  1. 19B5  to  the  Agreement  dated 
August  1. 1984  between  CSOE  and  the 
City  of  Jackson.  Ohio  (Municipality). 
The  Commission  has  previously 
designated  the  1984  Agreement  as 
CSOEs  Rate  Schedule  FERC  No.  33. 

Section  1  of  Modification  No.  1 
replaces  the  Delivery  Point  presently 
described  in  the  1984  Agreement  with  a 
new  Delivery  Point.  This  new  Delivery 
Point  is  to  be  constructed  as  provided  by 
section  2.  Section  3  assigns 
responsibility  for  the  costs  of  this 
construction  to  Municipality.  In 
addition,  Section  4  of  this  Agreement 
reduces  the  advance  notice  required  of 
Municipality  on  requests  for 
Transmission  Service  from  one  year  to 
sixty  days. 

Section  5  of  Modification  No.  1 
increases  the  transmission  demand  rate 
for  Transmission  Service  from  $1.50  per 
kilowatt  per  month  to  $2.00  per  kilowatt 
per  month  and  deletes  the  distribution 
charge  of  $0.50  per  kilowatt  per  month. 
These  changes  offset  each  other  so  there 
is  no  net  change  in  CSOE's  rate  for 
Transmission  Service.  This  proposed 
rate  for  Transmission  Service  is  the 
same  as  in  other  AEP  filings  presently 
on  file  with  the  Commission. 

Copies  of  this  filing  were  served  upon 
Municipality  and  the  Public  Utilities 
Commission  of  Ohio. 

It  is  requested  that  the  Commission 
permit  this  Modification  to  become 
effective  upon  sixty  (60)  days  Notice  to 
the  Commission  or  as  soon  as 
practicable.  This  will  allow  AEP  to 
charge  similar  rates  to  electric  utihty 
systems  interconnected  with  AEP 
affiliated  operating  subsidiaries  since 
the  rates  included  in  this  filing  would 
coincide  with  the  rates  previously  filed 
and  accepted  for  filing  by  the 
Commission. 

Comment  date:  August  12. 1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Gulf  States  Utilities  Company 

(Docket  No.  ES83-52-000| 
|uly  26.  1985. 

Take  notice  that  on  July  17, 1985.  Gulf 
States  Utilities  Company  (Applicant) 
filed  an  amended  application  with  the 
Federal  Energy  Regulatory  Commission, 
pursuant  to  section  204(a)  of  the  Federal 
Power  Act.  seeking  authorization  (i)  to 
increase  from  $304,500,000  to 
$350,000,000  the  amount  of  pollution 
control  revenue  bonds  to  be  issued  by 
the  Parish  of  West  Feliciana,  State  of 
Louisiana  uhich  the  Applicant  is 


authorized  to  secure  through  the 
execution  of  one  or  more  Guaranty 
Agreements  and/or  the  issuance  of  First 
Mortgage  Bonds  and/or  the  delivery  of 
bank  letters  of  credit  and  (ii)  tq  enter 
into  lease,  purchase  or  reimbursement 
and  other  agreements  related  thereto 
and  (iii)  to  extend  by  one  year  (to 
October  20. 1986)  the  period  of  time  for 
which  such  authorization  shall  be  in 
effect. 

Comment  date:  August  16. 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Indiana  &  Michigan  Electric  Company 

[Docket  No.  ER85-e06-000| 
July  25,  1985. 

Take  notice  that  on  July  5. 1985, 
American  Electric  Power  Service 
Corporation  (AEP)  tendered  for  filing  on 
behalft  of  its  affiliate  Indiana  & 
Michigan  Electric  Company  (IM&E), 
which  is  an  AEP  operating  subsidiary. 
Modification  No.  2  dated  May  31, 1985  to 
the  Agreement  dated  September  1, 1982 
(1982  Agreement),  between  Indiana 
Municipal  Power  Agency  (IMPA)  and 
I&ME.  The  Commission  has  previously 
designated  the  1982  Agreement  as 
I&ME's  Rate  Schedule  FERC  No.  74. 

Section  1  of  Modification  No.  2 
increases  the  transportation  demand 
rate  for  Transmission  Service  from  $1.50 
per  kilowatt  per  month  to  $2.00  per 
kilowatt  per  month  when  I&ME  is  the 
supplying  party.  This  rate  for 
Transmission  Service  is  the  same  asrthe 
rates  for  such  service  presently  in  effect 
on  the  AEP  System  and  accepted  for 
filing  by  the  Commission.  In  addition. 
Section  3  of  this  Modification  revises 
Article  4-Service  Conditions  of  the  1982 
Agreement  to  provide  for  greater 
operating  flexability  between  the 
Parties. 

It  is  respectfully  requested  that  the 
Commission  waive  any  requirements 
not  already  complied  with  under  Section 
35.13  of  the  Commission's  Regulations 
and  permit  this  Modification  to  become 
effective  as  of  May  31, 1985.  AEP  has 
requested  an  effective  date  of  May  31, 
1985  to  coincide  with  the  renewal  of 
IMPA's  Transmission  Service 
reservation  which  started  on  June  1, 
1985.  IMPA  was  timely  informed  prior  to 
the  renewal  date  of  this  reservation  that 
I&ME  would  request  the  above  effective 
date  to  be  consistent  with  AEP"s  policy 
of  offering  similar  rates  for  similar 
services.  However,  the  process  of 
negotiating  and  executing  of  this 
Agreement  delayed  this  filing  until  now. 
Please  note  that  the  rate  of  $2.00  per  K W 
month  has  been  AEP's  standard  monthly 
rate  for  transmission  service 


reservations  entered  into  after  April  15. 
1985. 

A  copy  of  the  filing  was  served  upon 
IMPA,  the  Public  Utilities  Commission 
of  Ohio,  and  the  Michigan  Pubhc  Service 
Commission. 

Comment  dates  August  6. 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Long  Sault.  Inc. 

(Docket  No.  ER85-ei9-0001 
July  26.  1985 

Take  notice  that  on  July  11. 1985.  Long 
Sault,  Inc.  (Long  Sault)  tendered  for 
filing  as  an  initial  rate  schedule  a 
contract  between  Long  Sault  and  Cedar 
Rapids  Transmission  Company. 

This  initial  rate  schedule  provides  for 
Long  Sault  to  perform  for  Cedar  Rapids 
certain  transmission  services  and  make 
available  certain  transmission  facihties 
located  near  Massena,  New  York.  The 
transmission  facilities  of  Long  Sault  and 
Cedar  Rapids  interconnect  at  the 
International  boundary  between  the 
United  States  and  Canada. 

Long  Sault  requests  an  effective  date 
of  August  1, 1985. 

Copies  of  this  filing  were  served  upon 
Cedar  Rapids  Transmission  Company, 
Niagara  Mohawk  Power  Corporation, 
and  the  Public  Service  Commission  of 
the  State  of  New  York. 

Comment  date:  August  5, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Middle  South  Services,  Inc. 
[Docket  No.  ER82-48a-002) 

|uly  26. 1965. 

Take  notice  that  on  June  28, 1985. 
pursuant  to  Ordering  Paragraphs  (N). 
(O),  and  (P)  of  Opinion  No.  234,  31  FERC 
i  61,305  (1985),  Middle  South  Services, 
Inc.  (MSS)  tendered  for  filing  six  copies 
each  of  (1)  revised  page  1-5  of  Service 
Schedule  MSS-1,  (2)  revised  page  2-3  of 
Service  Schedule  MSS-2,  (3)  revised 
page  4-3  of  Service  Schedule  MSS-4  and 
(4)  revised  page  1-2  of  Service  Schedule 
MSS-1  of  the  1982  System  Agreement. 

The  first  three  revisions  reflect  an 
allowance  of  16.0%  for  rate  of  return  on 
common  equity  as  found  just  and 
reasonable  in  Opinion  No.  234.  A  16.0% 
rate  of  return  on  common  equity  has 
been  used  since  January  1, 1983  in 
accordance  with  the  FERC  letter  order 
dated  March  29, 1984  in  Docket  No. 
ER84-283-000.  (See  Opinion  No.  234. 
Ordering  paragraph  (s)). 

The  fourth  revision  modifies  the 
Adder  contained  in  section  10.02(c)  of 
Service  Schedule  MSS-1  to  reflect  the 
seller's  actual  reserves;  in  accomplishing 
this  modification  only  the  definitions  for 


"A".  "FF\  "SL"  and  "SC"  have  been 
changed. 

Commpnl  date;  August  12. 1985,  in 
accordance  with  Standard  Paragraph  H 
at  the  end  of  this  notice. 

7.  Northwestern  Public  Service 
Company 

(Docket  No.  ER85-514-000] 
July  28. 1985. 

Take  notice  that  on  May  13, 1985, 
Northwestern  Public  Service  Company 
{Northwestern)  tendered  for  filing  3rd 
Revised  Sheet  No.  3  of  Northwestem's 
tariff  reflecting  a  base  cost  of  fuel 
exclusive  of  the  cost  items  and  which 
are  the  subject  of  staff  objections. 
Applicable  adjustments  deriving  the 
adjusted  base  cost  of  fuel  are  shown  on 
Schedule  B. 

Comment  date:  August  5, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

H.  Any  person  desiring  to  be  heard  or 
to  protest  this  filing  should  file 
comments  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  D.C. 
20426,  on  or  before  the  comment  date. 
Comments  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken.  Copies  of 
this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Piiunb, 
Secretary. 

(FR  Doc.  85-18385  Filed  8-1-85;  8:45  am] 
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[Docket  No.  ER85-641-000] 

Columbus  &  Southern  Ohio  Electric 
Co^  Changes  In  Rates  and  Charges 

July  29, 1985. 

The  filing  company  submits  the 
following: 

Take  notice  that  American  Electric 
Power  Service  Corporation  (AEP)  on 
July  23, 1985  tendered  for  filing  on  behalf 
of  its  affiliate  Columbus  and  Southern 
Ohio  Electric  Company  (CSOE),  which 
is  an  AEP  affiliated  operating 
subsidiary.  Modification  No.  5  dated 
January  15, 1985  to  the  Interconnection 
Agreement  dated  April  1, 1977  between 
CSOE  and  The  Cincinnati  Gas  &  Electric 
Company  (CG&E).  The  Commission  has 
previously  designated  this  Agreement  as 
CSOE's  Rate  Schedule  FERC  No.  26  and 
CG&Es  Rate  Schedule  FERC  No.  38. 

Sections  1  and  2  of  Modification  No.  5 
provide  for  an  increase  in  the 
transmission  demand  rate  for  Short 
Term  Power  when  CSOE  is  the 
supplying  party  to  $0.46  per  kilowatt  per 
week  and  to  $0,092  per  kilowatt  per  day. 
Section  3  revises  the  Short  Term  Power 
Service  Schedule  to  provide  for  a  rate  of 
"up  to"  each  parties'  present  generation 
demand  rates.  The  proposed  rates, 
terms,  and  conditions  included  in  this 
Modification  No.  5  for  Short  Term  Power 
are  the  same  as  those  previously 
established  in  an  Agreement  among 
Indiana  and  Michigan  Electric 
Company.  Ohio  Power  Company  (both 
of  which  are  AEP  affiliated  operating 
subsidiaries),  and  CG&E  (Docket  No. 
ER85-324-000),  and  others,  which  have 
been  filed  by  AEP  on  behalf  of  AEP 
affiliated  operating  subsidiaries  and 
accepted  for  filing  by  the  Commission. 

AEP  requests  an  immediate  effective 
date,  which  will  allow  AEP  to  offer 
similar  services  at  similar  rates  to 
electric  utihty  systems  interconnected 
with  AEP  affiliated  operating 
subsidiaries  as  established  in  previous 
AEP  filings  (which  includes  an 
agreement  between  other  AEP  affiliated 
operating  subsidiaries  and  CG&E)  and 
therefore  requests  waiver  of  this 
Commission's  Notice  requirements. 

Copies  of  this  filing  were  served  upon 
CG&E  and  the  Public  Utilities 
Commission  of  Ohio. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  and 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  August  12, 
1985.  Protests  will  be  considered  by  the 


Commission  in  determining  the 

appropriate  action  to  be  taken,  but  will 

not  serve  to  make  protestants  parties  to 

the  proceeding.  Any  person  wishing  to 

become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  filing  are  on  file 

with  the  Commission  and  are  available 

for  public  inspection. 

Kenneth  F.  Phunb, 

Secretary. 

(FR  Doc.  85-18354  Filed  8-1-85:  8:45  am] 

BIUJNQ  CODE  Srir-*!-!! 


[Docket  No.  ER85-636-000] 
Connecticut  Light  &  Power  Co^  FiKng 

]uly  29, 1985. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  July  17, 1985. 
Connecticut  Light  and  Power  Company 
(CL&P)  tendered  for  filing  Amendment 
No.  1  (the  "Amendment"),  dated  as  of 
July  1, 1985,  to  the  Unit  Contract 
Connecticut  Yankee  (Rate  Schedule 
FERC  No.  225)  (the  "CY  Unit  Contract") 
between  CL&P  and  Connecticut 
Municipal  Electric  Energy  Cooperative 
(CMEEC)  by  which  CL&P  resells  to 
CMEEC  a  portion  of  the  capacity  and 
net  electrical  output  of  the  Connecticut 
Yankee  Nuclear  plant  (The  "CY  Plant") 
purchased  by  CL&P  from  Connecticut 
Yankee  Atomic  Power  Company  (CY) 
under  the  Connecticut  Power  Contract 
dated  July  1, 1964,  as  amended  and 
supplemented  ("Power  Contract"). 

CL&P  states  that  the  Amendment  does 
not  change  any  of  the  present  charges 
being  collected  pursuant  to  the  existing 
rate  schedule.  CL&P  further  states  that 
the  Amendment  incorporates  into  the 
CY  Unit  Contract  CMEEC's  pro  rata 
share  of  obligations  and  benefits  under" 
the  Additional  Power  Contract,  dated  as 
of  April  30, 1984,  between  CY  and  CL&P. 
The  Additional  Power  Contract  provides 
for  payment  of  any  necessary 
decommissioning  costs  and  any  other 
costs  (including  potential  taxes)  with 
respect  to  the  CY  Plant  after  December 
31, 1997.  The  Additional  Power  Contract 
also  provides  for  the  continue  purchase 
and  sale  of  power,  if  any,  from  the  CY 
Plant  after  December  31, 1997,  the 
temination  date  of  the  Power  Contract 
arrangements  existing  prior  to  the 
acceptance  of  the  Additional  Power 
Contract. 

CL&P  and  CMEEC  propose  to  make 
Amendment  No.  1  to  the  CY  Unit 
Contract  elective  on  January  1. 1998. 
CL&P  requests  waiver  of  the 
Commission's  notice  requirements  to 
allow  an  effective  date  of  more  than  120 
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days  prior  to  the  date  on  which  the 
Amendment  becomes  effective. 

Any  person  desiring  to  he  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  August  5. 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  B  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  85-18355  Filed  8-1-85:  a-45  ara| 

BIUJNG  COOE  »717-01-ll 

(Docket  No.  RP8S-174-000] 

Consolidated  Gas  Transmission  Corp.; 
Joint  Petition  for  Approval  of 
Stipulation  and  Agreement 

|uly  29. 1985. 

Take  notice  that  on  July  22. 1985, 
Consolidated  Gas  Transmission 
Corporation  (Consolidated)  and  North 
Penn  Gas  Company  (North  Penn)  jointly 
filed  a  petition  for  an  order  that  declares 
that  a  Stipulation  and  Agreement  they 
have  reached  with  respect  to  the 
resolution  of  certain  minimum  bill  issues 
is  in  the  public  interest  and  should  be 
approved. 

The  joint  petition  and  accompanying 
Stipulation  and  Agreement  resolve  the 
parties'  differences  over  the  application 
of  the  force  majeure  provision  of 
Consolidated's  tariff  and  the  minimum 
bill  requirements  contained  in 
Consolidated's  service  agreement  for 
sales  of  natural  gas  to  North  Penn  and  is 
consistent  with  Commission  Order  No. 
380.  Essentially,  the  Stipulation  and 
Agreement,  as  more  fully  set  forth 
therein,  provides  that:  (1)  North  Penn  s 
payments  pursuant  to  the  February  21, 
1984  letter  agreement  constitute  full 
payment  for  service  under 
Consolidated's  RQ  Rate  Schedule  for  the 
period  June.  1983  through  December  31, 
1983;  (2)  North  Penns  payments  during 
the  period  January  1, 1984  through  July 
30. 1984  constitute  full  payment  for 
service  under  Consolidated's  RQ  Rate 
Schedule  for  that  period;  (3)  North  Penn 
shall  withdraw  its  claim  offeree 
majeure  effective  July  30, 1984;  (4) 
Effective  July  31. 1984.  North  Penns 


minimum  bill  payments  shall  be 
determined  in  accordance  with 
Consolidated's  tariff  and  service 
agreement  applicable  to  North  Penns 
purchases  of  natural  gas  from 
Consolidated  and  Commission  orders 
respecting  the  Order  No.  380  series,  with 
the  proviso  that  in  determining  North 
Penn's  minimum  bill  payments  from  and 
after  July  31. 1984.  gas  costs  shall  not  be 
included  in  that  determination  even  if 
the  Order  No.  380  series  is  modified  to 
permit  the  inclusion  of  gas  costs.  Unless 
the  parties  to  the  Stipulation  and 
Agreement  otherwise  agree,  the 
provisions  of  the  Stipulation  and 
Agreement  respecting  the  determination 
of  minimum  bill  payments  from  and 
after  July  31. 1984,  shall  terminate  on 
December  31, 1990.  In  all  other  cases, 
the  disposition  of  the  Order  No.  380 
series  shall  govern  North  Penn's 
minimum  bill  payments  to  Consolidated. 
Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385  211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  August  12, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  85-18356  Filed  8-1-85;  &45  amj 

BH.UNG  COOE  S717-01-« 

[Docket  No.  ER85-639-000] 

El  Paso  Electric  Co.;  Filing 

July  29, 1985. 

The  filing  company  submits  the 
following: 

Take  notice  that  on  July  19, 1985,  El 
Paso  Electric  Company  (EPE)  submitted 
for  filing,  as  a  supplemental  rate 
schedule,  "Service  Schedule  C-Short- 
Term  Sale  of  Energy"  (Schedule  C) 
dated  May  1, 1985.  EPE  states  that  this 
agreement  supplements  an  existing 
interchange  agreement  between  EPE 
and  M-S-R  Public  Power  Agency  (M-S- 
R)  and  serves  to  establish  an 
arrangement  wherein  M-S-R  may 
schedule  for  delivery  to  EPE  70  MW  of 
intemiptible  energy.  EPE  has  requested 
that  Schedule  C  be  accepted  for  filing 


and  made  effective  on  May  1, 1975,  and 
that  waiver  of  the  notice  provision  be 
granted  as  appropriate. 

EPE  further  states  that  copies  of  this 
filing  have  been  served  upon  the  Public 
Utility  Commission  of  Texas,  the  New 
Mexico  Public  Service  Commission  and 
the  M-S-R  Public  Power  Agency. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  August  12, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 
[FR  Doc  85-18357  Filed  8-1-85;  &45  amJ 

BUXtNO  COOE  •717-01-M 


(Docket  No.  TA85-3-2ft-O00  end  TAt5-3- 
26-001] 

Natural  Gas  Pipeline  Company  of 
America;  Change  in  Rates 

July  26. 1985. 

Take  notice  that  on  July  22. 1985. 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  l,the  below-listed 
tariff  sheets  to  be  effective  September  1, 
1985: 

Second  Substitute  Fifty-eighth  Revised 

Sheet  No.  5 
Second  Substitute  Twenty-fifth  Revised 

Sheet  No.  5A 
Twelfth  Revised  Sheet  No.  5C 
Twelfth  Revised  Sheet  No.  5D 

Natural  states  the  purpose  of  the 
instant  filing  is  to  reflect  rate 
adjustments  pursuant  to  Sections  18  and 
29  of  the  General  Terms  and  Conditions 
of  Natural's  Tariff  (PGA  and 
Incremental  Pricing)  and  Section  24  of 
the  Tariff  (Research.  Development  and 
Demonstration).  Adjustments  are  also 
included  in  compliance  with  Article  IX 
of  the  final  Settlement  Agreement  for 
Docket  No.  RP83-68  (Gas  in  Line  Pack) 
and  Article  XI  (Advance  Payments). 
Further  adjustments  are  provided  with 
respect  to  Article  XX  of  the  final 
Settlement  Agreement  for  Docket  No. 


RP78-78  (Straight  Line  Remaining  Life 
Issue— 1954  to  1970  Property  AddiUons). 

The  overall  effect  of  the  filed  for 
adjustments  is  to  decrease  Natural's 
DMQ-1  commodity  rate  by  1.65  cents 
and  to  decrease  the  DMQ-1  demand  and 
entitlement  rates  by  $^14  and  .77  cents, 
respectively.  Appropriate  adjustments 
have  been  made  with  respect  to 
Natural's  other  sales  rate  schedules.  The 
effect  of  these  rate  changes  over  the 
next  six-month  deferred  account 
recovery  period  is  a  revenue  decrease  of 
$15.7  million.  This  revenue  decrease  is 
comprised  of  a  $14.6  million  decrease  in 
gas  costs,  a  $7.4  million  decrease 
associated  with  the  Straight  Line 
Remaining  Life  Issue  and  a  $^  million 
decrease  associated  with  the  Advance 
Payment  adjustment.  Offs^ing  such 
decreases  are  a  $6.3  million  increase  due 
to  the  increase  in  the  deferred  account 
recovery  rate  and  the  effect  of  the  Gas 
in  Line  Pack  adjustment  of  $.2  million. 
No  rate  adjustments  is  required  for  the 
Research,  Development  and 
Demonstration  adjustment. 

Sheets  Nos.  5C  and  5D  reflect  no 
projected  incremental  pricing  surcharges 
(MSAC)  for  the  six-month  period 
beginning  September  1, 1985. 

Natural  requests  any  waivers  to  the 
Commission's  Regulations  to  the  extent, 
if  any,  required  to  put  the  proposed 
sheets  into  effect  on  September  1. 1985. 

Natural  states  that  copies  of  this  filing 
have  been  mailed  to  its  jurisdictional 
customers  and  to  interested  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Conunission,  825 
North  Capitol  Street  NE..  Washington. 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  August  2. 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  pubh'c  inspection. 
Loic  D.  Caritell, 
Acting  Secretary. 
(FR  Doc.  85-18359  Filed  »-l-85;  8:45  ami 

BIIXINQ  CODE  6717-01-M 


Federal  Regrter  /  Vol.  50.  No.  149  /  Friday.  August  2.  1985  /  Notices 31421 


[Dock*t  Ho.  ER85-«37-000] 

New  England  Power  Pool;  Ffflng 

July  29. 1985. 

The  filing  company  submits  the 
following: 

Take  notice  that  on  July  15. 1985,  the 
New  England  Power  Pool  (NEPOOL) 
tendered  for  filing  a  signature  page  to 
the  NEPOOL  Agreement  dated 
September  1, 1971,  as  amended,  signed 
by  UNTTIL  Power  Corp.  UNTTIL  Power 
Corp.  has  its  principal  office  in  Bedford. 
New  Hampshire.  NEPOOL  Indicates 
that  the  New  England  Power  Pool 
Agreement  has  previously  been  filed 
with  the  Commission  as  a  rate  schedule 
(designated  NEPOOL  FPC  No.  1). 

NEPOOL  states  that  the  filed 
signature  page  does  not  change  the 
N'EPOOL  Agreement  in  any  manner, 
other  than  to  make  UNTTIL  Power  Corp. 
a  participant  in  the  pool. 

NEPOOL  requests  waiver  of  the 
Commission's  customery  notice 
requirement  to  permit  UNTTIL  Power 
Corp.*8  participation  in  the  power  pool 
to  commence  on  May  1, 1985,  the  date 
requested  by  UNTTIL  Power  Corp. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washingtoa 
D.C.  2042a  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385^4).  All  such  motions  or  protests 
should  be  filed  on  or  before  August  12, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determing  the 
appropriate  action  to  be  taken,  but  wiU 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kooneth  F.  Plumb, 
Secretary. 
[FR  Doc  85-18360  Filed  8-1-85;  8:45  am) 

WLUNG  CODE  •717-*1-« 


( Docket  No.  ECa5-1»-«00) 

Northern  States  Power  Co.; 
Application 

July  29, 1985. 

Take  notice  that  on  July  22, 1985, 
Northern  States  Power  Company 
tendered  for  filing,  pursuant  to  section 
203  of  the  Federal  Power  Act.  an 
Application  for  Commission  approval 
for  the  sale  of  certain  utility  property  to 
the  Southern  Minnesota  Municipal 
Power  Agency  of  Rochester,  Minnesota. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motioo  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  125 
North  Capitol  Street  NE,  Washington, 
D.Q  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  August  12. 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  sei>e  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to  • 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Piumb, 
Secretary. 

[FR  Doc  85-18384  Filed  8-1-85;  a45  amj 
BttiJNO  cooc  STir-SV-M 

[Docket  Na  RPe5-13-0M] 

Northwest  Pipelinft  Corp.;  Proposed 
Rate  Ctiange 

July  26. 1985. 

Take  notice  that  on  July  12, 1985, 
Northwest  Pipeline  Cc>rporation 
(Northwest)  tendered  for  filing  and 
acceptance  Original  Volume  No.  1-A  to 
be  part  of  its  FERC  Gas  Tariff. 
According  to  {  381.103(bK2Kiii)  of  tf)e 
Commission's  regulations  (18  CFR 
381.103(b)(2Miii)),  the  date  of  filing  is  the 
date  on  which  the  OHnmission  receives 
the  appropriate  filing  fee,  which  in  the 
instant  case  was  not  until  July  22, 1985. 

Original  Volume  No.  1-A  estabUsbes 
transportation  Rate  Schedules  T-2,  T-3, 
T-4  and  T-5  and  contains  related 
General  lYansportation  Terms  and 
Conditions  and  Forms  of  Transportation 
Agreement.  "The  instant  fiUng  is  made 
pursuant  to  and  implements  certain 
provisions  of  the  Offer  of  Settlement  in 
Docket  No.  RP85-13-000  which  was 
approved  by  Commission  order  dated 
May  31, 1985. 

Northwest  has  requested  an  effective 
date  of  May  1, 1985,  coincident  with  the 
effective  date  of  rates  approved  by  the 
May  31, 1985  Commission  order  noted 
above.  Northwest  also  states  that  it  has 
mailed  copies  of  this  filing  to  all  parties 
of  record  in  Docket  No.  RP85-13-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE,  Washington. 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
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385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  August  Z 
1985.  Protests  will  be  considered  by  the 
Conunicsion  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Caaheil. 
Acting  Secretary. 

(FR  Doc.  85-18361  Filed  8-1-65:  8:45  am] 
aiujNQ  cooc  trir-oi-M 

(Docket  No.  ER85-«38-000] 

Resources  Recovery  (Dade  County), 
Inc4  Cancellation 

July  29.  1985. 

Take  notice  that  on  July  15, 1985, 
Resources  Recovery  (Dade  County),  Inc., 
tendered  for  filing  notice  that  effective 
the  21st  day  of  )une  1985,  Rate  Schedule 
FERC  No.  1,  effective  date  January  11, 
1982  and  filed  with  the  Federal  Energy 
Regulatory  Commission  by  Resources 
Recovery-  (Dade  County),  Inc.,  is  to  be 
cancelled. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington, 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission'  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  August  12, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
(FR  Doc.  85-18362  Filed  8-1-85:  8:45  am) 

BtLLMG  cooc  n^7-0^^M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(ER-FRL-2874-2] 

Environmental  Impact  Statements; 
AvaHabiiity 

RESPONSIBLE  AGENCY:  Office  of 
Federal  Activities.  General  Information. 
(202)  382-5073  or  (202)  382-5075. 


Availability  of  Environmental  Impact 
Statements  filed  July  22. 1985  Through 
July  26, 1985  Pursuant  to  40  CFR  1506.9. 

EIS  No.  850313,  Draft,  COE,  FL,  Martin 
County  Beach  Erosion  Control  Project, 
Martin  County,  Due:  SepLember  18, 
1985.  Contact:  Dan  Malanchuk,  (904) 
791-1689. 

EIS  No.  850314,  Final,  FHW.  OK,  OK-74 
Expressway  Construction,  N.W.  63rd 
Street  to  N.W.  178th  Street.  Oklahoma 
County,  Due:  September  3. 1985. 
Contact:  Frank  Cunningham,  (405) 
231-4624. 

EIS  No.  850315.  FSuppl,  STAT.  PRO. 
Caimabis  Eradication  in  Foreign 
Western  Hemisphere  Nations.  Aerial 
Application  of  Herbicide  Paraquat, 
Due:  September  3, 1985,  Contact:  Paul 
J.  Glasoe,  (202)  632-6527. 

EIS  No.  850316,  DSuppl,  GAS,  RI. 
Hoskins  Park,  Old  Wickford,  Naval 
Gardens,  and  Gould  Island,  Disposal 
of  Siuplus  Government  Property.  Kent 
and  Newport  Counties,  Due: 
September  16, 1985,  Contact:  Pasquale 
Vaccaro,  (617)  223-2651. 

EIS  No.  850317,  Final,  COE.  MO.  Ste. 
Genevieve  Flood  Control  Plan, 
Mississippi  River,  Ste.  Genevieve 
County,  Due:  September  3, 1985, 
Contact:  David  Gates,  (314)  263-5711. 

EIS  No.  850318,  Final.  FHW.  IL.  FAP-406 
Supplemental/IL-121  Freeway 
Construction.  1-55  to  1-74.  Logan  and 
Tazewell  Counties.  Due:  September  3. 
1985,  Contract:  Jay  Miller,  (217)  492- 
4600. 

EIS  No.  850319.  Draft,  AFS,  UT.  Fishlake 
National  Forest.  Land  and  Resource 
Management  Plan.  Due:  October  24. 
1985,  Contact:  Andrew  Godfrey,  (801) 
896-4491. 

EIS  No.  850320.  Draft,  BLM.  AK.  Central 
Yukon  Planning  Area.  Resource 
Management  Plan.  Northwest 
Resource  Area.  Fairbanks  County. 
Due:  October  25. 1985.  Contact:  Dave 
Ruppert,  (907)  356-5385. 

EIS  No.  850321.  Final,  COE,  OH,  Lorain 
Small  Boat  Harbor  Construction, 
Recreational  Navigation 
Improvements,  Lake  Erie,  Lorain 
County,  Due:  September  3. 1985. 
Contact:  William  Butler.  (716)  876- 
5454. 

EIS  No.  850322.  Draft.  FHW.  NJ.  NJ-147 
Improvement,  US-9  to  New  Jersey 
Avenue  and  Spruce  Avenue 
Intersection,  Cape  May  County,  Due: 
September  16, 1985,  Contact:  Paul 
Lariviere,  (609)  989-2274. 

EIS  No.  850323.  Draft.  AFS.  MI. 
Hiawatha  National  Forest.  Land  and 
Resource  Management  Plan.  Due: 


November  1. 1985,  Contact:  Roy 
Droege.  (906)  786-4062. 

Amended  Notices 

EIS  No.  850144.  Draft.  AFS.  SD.  MT,  ND. 
Custer  National  Forest,  Land  and 
Resource  Management  Plan.  Due: 
September  3,  1985,  Published  FR  4-19- 
85— Review  extended. 

EIS  No.  850306.  Final.  BLM.  CA. 
Amselco  Colosseum  Gold  Mine 
Extraction  and  Milling  Operation. 
Reopening  and  Expansion,  Approval, 
San  Bernardino  County,  Due: 
September  3, 1985,  Published  FR  7-26- 
84 — Review  period  reestablished. 

EIS  No.  850297,  Draft,  COE.  VA.  James 
City  County  Dam  and  Water  Supply 
Reservoir,  Construction  and 
Development,  404  Permit,  Ware  Creek, 
James  Citji^ounty.  Due:  September  9, 
1985,  Published  FR  7-19-85— Review 
period  reestablished. 

Dated:  (uly  30. 1985. 
Allan  Hirsch, 

Director,  Office  of  Federal  Activities. 

[FR  Doc.  85-18423  Filed  8-1-85;  8:45  am) 

BHXINOCOOC  »S60  80  M 


(ER-FRL-2874-31 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  July  15, 1985  through  July  19, 
1985  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section  309 
of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  382-5075/76.  An  explanation  of  the 
ratings  assigned  to  draft  environmental 
impact  statements  (EISs)  was  published 
in  FR  dated  October  19, 1984  (49  FR 
41108). 

Draft  EISs 

ERP  No.  D-BLM-J01068-UT,  Rating 
E02,  PR  Spring  Combined  Hydrocarbon 
Lease  Conversion,  Approval,  UT. 
Summary:  The  EPA  review  raised 
concerns  regarding  expected  violations 
of  air  quality  standards  for  both  total 
suspended  particulates  and  nitrogen 
dioxide.  Cumulative  impacts  on  air 
quality,  as  well  as  appropriate 
mitigative  measures  must  be  addressed. 
Geologic  and  hydrologic  information  is 
not  adequate  to  assess  potential  ground 
water  impacts.  Additionally,  proposed 
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levels  of  commercial  production  need  to 
be  clearly  defined. 

ERP  No.  D-BIAH70001-CO.  Rating 
EC2,  Grand  Junction  Resource  Area, 
Resource  Mgmt.  Plan.  CO.  The  EPA 
review  raised  concerns  related  to 
sedimentation  and  salinity  increases  in 
the  Colorado  River  and  the  adequacy  of 
provisions  for  control  of  riparian/ 
wetland  degradation.  EPA  suggested 
that  interagency  and  increased  public 
involvement  is  needed  to  assist  in 
management  activities. 

ERP  No.  DS-USA-Gl  1010-00.  Rating 
EC2.  Binary  Chemical  Munitions 
Program.  Newport  Army  Ammunition 
Plant  or  Vertac  Chemical  Plant,  IN  and 
AR.  Summary:  EPA's  review  has 
identified  potential  environmental 
impacts  and  health  risks  that  should  be 
further  investigated  and  discussed  in  the 
FSupp.  EIS.  The  manufacture  of  QL  at 
either  of  these  two  sites  involves  many 
toxic  chemicals  and  the  possibility  of  an 
accidental  release  of  toxic  materials 
endangering  human  health  must  be 
quantified  and  disclosed  to  the  public. 
Exposure  precautions  should  be  taken 
with  certain  production  processes  and 
EPA  has  asked  for  other  clarifying 
information  in  order  to  more  fully  assess 
the  environmental  impact  of  the 
proposed  action  and  strengthen  the 
FSupp.  EIS. 

Fmal  EISs 

ERP  No.  FA-COE-D32012-VA. 
Norfolk  Harbor  and  Channels 
Deepening  and  Dredged  Material 
Disposal  Site,  Designation,  VA. 
Summary:  EPA  has  completed  its  review 
of  the  FSupp.  EIS  and  remains 
concerned  about  impacts  to  migrating 
fish,  reduction  of  dissolved  oxygen,  and 
general  water  quality.  EPA  recommends 
further  technical  study  of  the  project 
impacts,  including  modification  of  the 
dredging  schedule  and  an  accelerated 
monitoring  schedule. 

ERP  No.  F-FHW-E40181-MS,  1-59  and 
US  84  Corridors  Relocation.  Laurel 
Bypass.  Improvements.  MS.  Summary: 
EPA  has  requested  that  the  other  bypass 
alternatives  be  reevaluated  before  the 
Record  of  Decision  for  the  preferred 
alternative  is  approved.  If  the  preferred 
alternative  is  pursued.  EPA  suggested 
that  additional  wetland  and  noise 
mitigation  be  developed. 

Dated:  July  30, 1985. 
AHan  Hirsdi, 

Director.  Office  of  Federal  AcUvities. 

jFR  Doc.  85-18424  Filed  8-1-85:  8:45  ami 

BILUNG  CODE  6M»-S0-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Coil«ctk>n 
RequiremenU  Submitted  to  Office  of 
Managentent  and  Budget  for  Review 

July  26,  1985. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirements  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  198a 
Pub.  L  96-511.      * 

Copies  of  the  submissions  are 
available  from  Jerry  Cowden,  Federal 
Communications  Commission,  (202)  632- 
7513,  Persons  wishing  to  comment  on 
these  information  collections  should 
contact  David  Reed,  Office  of 
Management  and  Budget.  Room  3235 
NEOB.  Washington,  D.C.  20503.  (202) 
395-7231. 

OMB  Number:  None 

Title:  Section  74.1284.  Rebroadcasts 

Action:  Existing  collection  in  use 

without  OMB  approval 
Respondents:  Licensees  of  FM 

translators 
Estimated  Annual  Burden:  741 

Responses:  741  Hours 
OMB  Numbers;  None 
Title:  Section  73.168a  Emergency 

Antennas 
Action:  Existing  collection  in  use 

without  OMB  approval 
Respondents:  Radio  and  television 

broadcast  stations 
Estimated  Annual  Burden:  107 

Responses;  107  Hours 
OMB  Number  None 
Title:  Section  73.51,  Determining 

Operating  Power 
Action:  Existing  collection  in  use 

without  OMB  approval 
Respondents:  AM  radio  stations 
Estimated  Annual  Burden;  4,733 

Recordkeepers:  1,183  Hours 
OMB  Number  None 
Title;  Section  78.11,  Permissible  Service 
Action:  Existing  collection  in  use 

without  OMB  approval 
Respondents:  Cable  television  relay 

service  station  (CARS)  licensees 
Estimated  Annual  Burden;  93  Responses: 

1,850  Recordkeepers:  972  hours 
OMB  Number:  3060-0246 
Title:  Section  74.452,  Equipment 

Changes 
Actioru  Revision 

Respondents:  Remote  pickup  broadcast 
station  licensees 


Estimated  Annual  Burden;  600 

Responses;  150  Hours 

William  |.  Tricwico, 

Secretary;  Federal  Communications 
Commission. 

[FR  Doc.  85-18406  Filed  8-1-85;  8:45  amj 

BIUJNG  CODE  (TIS-OI-M 


Digital  Paging  Systems;  Inc.,  and 
VIdeOhio,  Inc.;  Memorandum  Opinion 
and  Order 

In  re  Applications  of:  CC  Docket  No.  85- 
228;  Digital  Paging  Systems.  Ina.  File  No. 
50099-CM-P-74:  and  VideOhio.  Inc.;  File  No. 
50030-CM-P-75;  for  Coiutruction  Permits  in 
the  Multipoint  Distribution  Service  for  a  new 
station  on  Channel  2,  at  Daytoa.  Ohio. 

Adopted  July  15, 1985. 

Released  July  23, 1985. 

By  the  Common  Carrier  Bureau. 

1.  For  consideration  are  the  above- 
referenced  applications.  Tliese 
applications  are  for  construction  permits 
in  the  Multipoint  Distribution  Service 
and  they  propose  operations  on  Channel 
2  at  Dayton,  Ohio.  The  applications  are 
therefore  mutually  exclusive  and  require 
comparative  consideration.  These 
applications  have  been  amended  as 
result  of  informal  requests  by  the 
Commission's  staff  for  additional 
information.  TTiere  were  no  petitions  to 
deny  filed. 

2.  Upon  review  of  the  captioned 
applications,  we  find  that  these 
applicants  are  legally,  technically, 
fmancially,  and  otherwise  qualified  to 
provide  the  services  which  they 
propose,  and  that  a  hearing  will  be 
required  to  determine,  on  a  comparative 
basis,  which  of  these  apphcations 
should  be  granted. 

3.  Accordingly,  it  is  hereby  ordered. 
That  pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended.  47  U^.C.  309(e)  and  %  0.291  of 
the  Commission's  Rules.  47  CFR  0.291. 
the  above-captioned  applications  are 
designated  for  hearing,  in  a  consolidated 
proceeding,  at  a  time  and  place  to  be 
specified  in  a  subsequent  Order,  to 
determine,  on  a  comparative  basis, 
which  of  the  above-captioned 
applications  should  be  granted  in  order 
to  best  serve  the  public  interest, 
convenience  and  necessity.  In  making 
such  a  determination,  the  following 
factors  shall  be  considered:  > 

(a)  The  relative  merits  of  each 
proposal  with  respect  to  efficient 
frequency  use,  particularly  with  regard 
to  compatibility  with  co-charmel  use  in 


'  Consideration  of  these  Tactor^  shall  be  in  light  ot 
the  Commission's  discussion  in  Frank  K.  Spain.  77 
FCC  2d  20  (1960). 
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nearby  cities  and  adjacent  channel  use 
in  the  same  city; 

(b)  The  anticipated  quality  and 
reliability  of  the  service  proposed, 
including  installation  and  maintenance 
programs;  and 

(c)  The  comparative  cost  of  each 
proposal  considered  in  context  with  the 
benefits  of  efficient  spectrum  utilization 
and  the  quality  and  reliability  of  service 
as  set  forth  in  issues  (a)  and  (b). 

4.  It  is  further  ordered,  that  Ehgital 
Paging  Systems,  Inc.,  VideOhio,  Inc., 
and  the  Chief  of  Common  Carrier 
Bureau,  are  made  parties  to  this 
proceeding. 

5.  It  is  further  ordered,  that  parties 
desiring  to  participate  herein  shall  file 
their  notices  of  appearance  in 
accordance  with  the  provisions  of 
Section  1.221  of  the  Commission's  Rules. 
47  CFR  1.221. 

6.  It  is  further  ordered,  that  any 
authorization  granted  to  Digital  Paging 
Systems,  Inc.,  a  wholly-owned 
subsidiary  of  Graphic  Scanning 
Corporation,  as  a  result  of  the 
comparative  hearing  shall  be 
conditioned  as  follows: 

(a)  Without  prejudice  to, 
reexamination  and  reconsideration  of 
that  company's  qualifications  to  hold  an 
MDS  license  following  a  decision  in  the 
hearing  designated  in  A.S.D.  Answering 
Service.  Inc..  et  al.  FCC  82-391,  released 
August  24, 1982,  and  shall  be  specifically 
conditioned  upon  the  outcome  of  that 
proceeding. 

7.  The  Secretary  shall  cause  a  copy  of 
this  Order  to  be  published  in  the  Federal 
Register. 

lames  R.  Keegan, 

Chief,  Domestic  Facilities  Division,  Common 
Carrier  Bureau. 

|FR  Doc.  85-18409  Filed  8-1-85;  8:45] 

MUJNQ  CODE  tril-OI-M 


Valley  Broadcasting  Co; 
Opinion  and  Order 


Memorandum 


In  re  Applications:  MM  Docket  No.  85-228; 
Valley  Broadcasling  Company  (KVBC(TV)), 
Las  Vegas,  Nevada:  for  renewal  of  license; 
File  No.  BRCT-«306(nKM;  William  H. 
HemstadI,  et  al.,  L.a8  Vegas,  Nevada,  for 
construction  permit;  File  No.  BPCT- 
830901iCK. 

Adopted:  July  22. 1985. 
Released:  |uly  29. 1985. 

By  the  Commission:  Commissioner  Rivera 
not  participating. 

1.  The  Commission  has  before  it  for 
consideration:  (a)  The  above-captioned 
apphcation  of  Valley  Broadcasting 
Company  (Valley)  for  renewal  of  the 
license  of  Station  KVBC(TV).  Channel  3, 
Las  Vegas,  Nevada;  (b)  the  above- 
captioned  mutually  exclusive 


application  of  William,  Judith.  Edward, 
Liane,  and  Ruth  Hemstadt  (collectively 
referred  to  as  "Hemstadt  Family")  for  a 
construction  permit  for  a  new 
commercial  television  station  to  operate 
on  that  channel;  (c)  an  Application  for 
Review  filed  by  the  Hemstadt  Family  on 
August  10, 1984  and  directed  to  the 
actions  of  the  Video  Services  Division 
requiring  William  Hemstadt  to  elect 
whether  he  would  prosecute  his 
television  application  or  his  application 
for  a  new  FM  radio  station  to  operate  on 
Channel  293  in  Winchester  Township, 
Nevada  {BPH-820524AW);  (d)  Valley's 
August  27, 1984,  Motion  to  Dismiss  that 
Application  for  Review;  (e)  Valley's 
November  16, 1984,  Motion  to  Dismiss 
Contingent  Application:  and  (f)  related 
pleadings. 

2.  William  Hemstadt  is  the  individual 
applicant  for  a  new  commercial  FM 
radio  station  to  operate  in  Winchester 
Township,  Nevada.  In  addition,  he  and 
his  former  wife,  Judith,  each  has  a  24.5% 
general  partnership  interest  in  an 
application  for  a  new  VHF  television 
station  in  Las  Vegas,  Nevada,  with  the 
remaining  51%  being  divided  evenly 
among  their  three  adult  children. 
Because  Winchester  Township  would  be 
completely  encompassed  by  the 
proposed  VHF  television  station's 
predicted  Grade  A  contour,  Hemstadt's 
ownership,  operation,  or  control  of  a 
VHF  television  station  and  an  FM 
station  would  be  in  violation  i73.3555(b) 
of  the  Commission's  Rules.  On  February 
27, 1984,  the  Chief,  Television  Branch, 
recognized  that  only  one  of  Hemstadt's 
applications  could  be  granted  and 
afforded  him  ten  days  in  which  to  elect 
which  of  the  applications  he  proposed  to 
prosecute.  Hemstadt  was  advised  that 
his  failure  to  elect  within  the  time 
provided  would  result  in  the  dismissal  of 
his  television  application.  Rather  than 
elect,  Hemstadt,  on  March  8, 1984, 
sought  Commission  review  of  the  staff 
letter.  In  support  of  that  application  for 
review,  Hemstadt  argued  that  the 
Commission  had,  in  the  past,  permitted 
an  individual  to  prosecute  applications, 
the  grant  of  which  would  violate  the 
multiple  ownership  rules,  so  long  as  he 
divested  himself  of  his  interest  in  one 
before  the  other  went  on  the  air,  citing 
Comark  Television.  Inc..  51  R.R.  2d  738 
(1982).'  Hemstadt  further  argued  that. 


'  In  Comark.  the  CommiMion  permitted  an 
individual  having  minority  intereiti  in  two  difTerent 
companies,  which  together  had  three  television 
stationi  and  applications  for  eight  more  on  file,  to 
prosecute  a  twelfth  application,  providing  that  grant 
of  that  application  would  be  conditioned  on  his 
divestiture  of  his  interest  in  one  of  the  entities.  Such 
divestiture  avoided  violation  of  \  73.e36(a||2)  of  the 
Rules  (predecessor  to  {  73.3555(d)).  which  then 
limited  an  individual  to  interests  in  seven  television 


despite  the  fact  that  the  television 
applicant  is  owned  entirely  by  members 
of  his  family,  he  is  not  responsible  for 
the  shares  owned  by  his  former  wife 
and  his  adult  children. 

3.  Subsequently,  on  July  30, 1984,  the 
Chief,  Video  Services  Division, 
dismissed  Hemstadt's  application  for 
review  after  concluding  that  the  staff 
letter  of  February  27  was  not  a  final 
action  and  that  Hemstadt,  at  that 
juncture,  had  not  suffered  any  legal 
detriment.  Nevertheless,  the  pleading 
was  considered  as  an  informal  petition 
for  reconsideration,  and  it  was  denied 
on  its  merits.  In  so  doing,  the  staff 
reasoned  that,  if  Hemstadt  were 
permitted  to  withdraw  from  either  of  his 
applications  in  the  event  of  a  grant  of 
the  other,  he  might  opt  to  withdraw  from 
the  FM  proposal.  Because  he  is  an 
individual  applicant  for  the  FM  station, 
however,  his  withdrawal  from  that 
proposal  would  necessarily  result  in  its 
dismissal.  Accordingly,  it  found  that  the 
prosecution  of  such  an  application  in  full 
knowledge  of  the  fact  that  its  grant 
might  not  result  in  the  inception  of 
service  to  the  public  would  be  unfair  to 
the  other  applicants  in  the  FM 
proceeding.  Consequently,  Hemstadt 
was  afforded  an  additional  ten  days  in 
which  to  elect  which  application  he 
intended  to  prosecute.  At  the  same  time, 
the  staff  found  it  unnecessary  to  reach 
the  question  of  whether  Hemstadt's  wif» 
and  children  were  independent  of  him, 
but  noted  that  a  commonality  of 
interests  between  spouses  is  assumed 
and  that  his  wife  might  also  have  to 
divest  herself  of  her  interest  in  the 
television  application.  Lady  Sarah 
McKinney-Smith.  59  F.C.C.  2d  398 
(1976). 

4.  On  August  10, 1984,  the  Hemstadt 
Family  filed  the  instant  application  for 
review,  again  arguing  that  Commission 
precedent  allowed  Hemstadt  to 
prosecute  both  applications  provided 
that  he  dispose  of  his  interest  in  either 
the  radio  station  or  the  television  station 
before  the  other  station  went  on  the  air. 
However,  in  response  to  another  staff 
request  for  clarification,  Hemstadt 
represented  that  in  the  event  of  a  grant 
of  his  FM  application,  he  would  divest 
himself  of  his  interest  in  the  televison 
application.  He  also  noted  that  his 
withdrawal  from  (^e  television 
application  would  not  cause  any 
adverse  impact  on  it,  since  parties 


i 


stations.  The  presiding  Administrative  L.aw  |udge  in 
the  Las  Vegas  FM  proceeding,  relying  on  the  holding 
in  Comark.  found  that  it  was  beyond  his  authority 
to  force  an  election  and  denied  a  motion  by  one  of 
the  parties  lo  require  Hemstadt  to  elect.  Voice 
Intersectaho  Verdad  America.  Inc..  Mimeo  No.  3086 
(released  February  13. 19B4). 


holding  an  original  75.5%  equity  interest 
would  continue  its  prosecution.  Thus, 
maintains  Hemstadt,  the  concerns  about 
the  prosecution  of  an  application  that 
might  not  result  in  the  inception  of 
service  to  the  public  are  resolved.* 

5.  On  November  16, 1984,  Valley  filed 
a  Motion  to  Dismiss  Contingent 
Application.  At  the  outset.  Valley 
contends  that  Hemstadt's  refusal  to 
elect  which  of  the  two  applications  he 
intends  to  prosecute  is  inconsistent  with 
the  multiple  ownership  rule  (47  CFR 
73.3555),  the  rules  barring  contingent, 
inconsistent,  and  multiple  applications 
(47  CFR  73.3517,  73.3518.  and  73.3520), 
and  the  Commission's  policy  against 
"processing  and  hearing  applications 
which  cannot  all  be  granted  .  .  .  ." 
Comark  Televison  Inc.,  supra  at  742. 
Valley  argues  that  it  is  wasteful  of 
Commission  resources  to  process  both 
applications  when  they  cannot  both  be 
granted  as  presently  constituted.  It 
further  maintains  that  grant  of  either  is 
contingent  upon  the  denial  of  the 
other — a  situation  specifically 
proscribed  by  §  73.3517  of  the  rules. 
Valley  adds  that  there  is  also  a  question 
as  to  whether  Hemstadt,  despite  his 
24.5%  interest,  actually  controls  the 
television  applicant  as  well.  In  that 
regard.  Valley  notes  that  Hemstadt 
repeatedly  refers  to  the  television 
application  as  "my  application."  It  also 
maintains  that  Judith  Hemstadt's  24.5% 
interest  should  also  be  attributed  to  her 
former  husband,  since  their  divorce  was 
not  reported  until  after  the  "B"  cut-off 
date.  Moreover,  Valley  contends  that 
the  51%  interest  held  by  the  Hemstadt 
children  must  also  be  attributed  to  their 
father,  since  they  have  not  supplied 
statements  as  to  their  independence 
from  him.  In  futher  support  of  its 
position  that  Hemstadt  is  the  controlling 
partners  in  the  television  application. 
Valley  points  out  that  ownership  of  a 
majority  stock  interest  is  not  essential  to 
a  finding  of  control.  Jefferson 
Amusement  Co.,  19  F.C.C.  481,  492 
(1954).  It  also  notes  that,  where  there  is 
a  close,  intertwined  family  relationship" 
among  the  principals  and  where  the 
entities  appear  to  have  been  structured 
for  technical  compliance  with  the 
multiple  ownership  rules,  the  principals 
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'We  agree  and.  accordingly,  the  application  for 
review  will  be  dismissed  as  moot.  Similarly  mooted 
by  Hemstadt's  representation  is  the  motion  to 
dismiss  the  application  for  review  which  was  filed 
by  Valley  and  which  raised  several  procedural 
objections  to  Commission  consideration  of  that 
pleading.  Valley's  motion  also  contained  various 
factual  and  legal  arguments  which  were  repeated  in 
Valley's  later-filed  motion  to  dismiss  the  Hemstadt 
Family's  television  application.  See  paragraphs  5  & 
7  infro.  Those  matters  will  be  fully  considered  and 
addressed  with  respect  to  our  dispositon  of  that 
motion  to  dismiss. 


involved  have  the  burden  of  establishing 
that  the  stations  wold  be  independently 
operated  and  controlled.  Alabama 
Radio  Corp.,  69  F.C.C.  2d  1256. 1256, 
1262-63  (1978).  Valley  again  argues  that 
Hemstadt  Family  has  failed  to  meet  that 
burden  and  notes  that  two  of  the  three 
Hemstadt  children  live  far  from  Las 
Vegas  and,  thus,  would  be  physically 
incapable  of  exercising  control  over  the 
television  station.  Finally,  because  grant 
of  both  applications  would  be 
inconsistent  with  the  Commission's 
multiple  ownership  rules,  it  concludes 
that  the  television  application  must  be 
dismissed  as  later-filed. 

6.  Of  pivotal  importance  in  this  case  is 
the  extent,  if  any.  to  which  Hemstadt 
controls  the  television  applicant.  The 
Commission  has  long  held  that  a 
familial/business  relationship,  standing 
by  itself,  is  not  sufficient  to  create  a 
presumption  of  common  control  for  the 
purpose  of  applying  the  multiple 
ownership  rule.  See,  Southern  Indiana 
Broadcasters,  14  R.R.  117  (1956).  We  do. 
however,  assume  a  commonality  of 
interests  between  spouses,  so  that  a 
wife's  ownership  interests  are 
attributable  to  her  husband.  Lady  Sarah 
McKinney-Smith,  supra.  Here. 
Hemstadt  states  that  his  children,  all  of 
whom  are  adults,  are  independenet  of 
him,  and  in  the  absence  of  any  other 
probative  facts  to  the  contrary,  we  need 
not  solicit  statements  fi-om  the  children 
to  verify  that  statement.  Further,  there  is 
no  basis  for  Valley's  conclusion  that  the 
interests  of  the  two  absent  children 
automatically  vest  in  their  father.  First, 
out-of-town  residence  does  not  absolve 
a  principal  of  responsibility,  nor  does  it 
confer  rights  on  anyone  else.  Moreover, 
William  and  Judith  Hemstadt  are  now 
divorced,  and  any  commonality  of 
interests  that  there  once  might  have 
been  can  no  longer  be  assumed.  There  is 
no  indication  that  they  are  otherwise 
engaged  in  common  business  activities 
so  as  to  require  the  attribution  of  their 
interests  to  each  other.  The  divorce, 
however,  did  not  take  place  until  eight 
months  after  the  cut-off  date. 
Accordingly,  the  reporting  of  it  will  be 
accepted  for  Section  1.65  purposes  only. 
Finally,  we  agree  with  the  Bureau  that 
no  significance  should  be  attached  to 
Hemstadt's  casual  references  to  the 
television  application  as  "my 
application."  We,  therefore,  conclude 
that  Hemstadt's  interest  in  the 
television  application  is  limited  to  the 
24.5%  indicated  therein. 

7.  We  now  turn  to  the  question  of 
whether  that  24.5%  interest,  coupled 
with  his  100%  interest  in  the  FM 
application,  is  consistent  with  the 
Commission's  Rules  and  policies.  First. 


§  73.3555(b)(2)  of  the  Rules  proscribes  a 
party  from  owning,  operating,  or 
controlling  more  than  one  broadcast 
station  where,  as  here,  the  predicted 
Grade  A  contour  of  the  television 
station  would  encompass  the  principal 
community  of  the  FM  station.  Because 
the  Hemstadt  Family  application  is  for  a 
new  VHF  television  station,  the  rule 
provides  a  flat  prohibition,  not  the  case- 
by-case  review  called  for  when  dealing 
with  UHF  televeison  stations.  Hemstadt 
does  not  challenge  this  fact,  but 
maintains  that  he  can  cure  any  violation 
of  the  mle  by  divesting  himself  of  his 
interest  in  the  television  application 
should  his  FM  application  be 
granted.' Valley  argues,  however,  that 
divestiture  is  in  order  only  if  an 
application  is  acceptable  for  filing  and 
that  Hemstadt  Family's  is  not  due  to 
violations  of  5  5  73.3517,  73.3518,  and 
73.3520  of  the  Rules.  We  disagree.  First 
we  find  no  violation  of  S  73.3520,  which 
proscribes  a  party  from  filing  multiple 
applications  for  stations  of  the  same 
class  to  serve  the  same  community. 
Here  we  are  dealing  with  two  difi^erent 
classes  of  stations  (FM  and  television), 
and  the  mle.  therefore,  does  not  apply. 
We  also  find  no  violation  of  9  73.3517. 
which  prohibits  the  filing  of  one 
application  contingent  on  the  outcome  of 
another  in  another  proceeding.  Grant  of 
Hemstadt's  FM  application  would  have 
no  effect  on  the  television  application 
itself  but.  rather,  only  on  interests 
attributable  to  him.  We  have  already 
found,  however,  that  only  a  24.5% 
interest  in  the  television  applicant  is 
attributable  to  Hemstadt  and  that 
minority  interest  could  be  divested 
without  causing  the  dismissal  of  the 
application.  Comark  Television.  Inc., 
supra.  Consequently,  its  grant  is  not 
contingent  on  the  outcome  of  the  FM 
proceeding,  and  no  violation  of  the  rule 
would  occur. 

8.  We  further  find  no  violation  of 
S  73.3518  of  the  Rules  or  its  intent  The 
rule  proscribes  the  filing  of  inconsistent 
or  conflicting  applications  "filed  by,  or 
on  behalf  of,  or  for  the  beneift  of  the 
same  applicant  ..."  (emphasis 
supplied).  The  rule  is  specifically  limited 
to  circumstances  where  the  person  or 
entity  files  inconsistent  or  conflicting 
applications.  Here,  however,  Hemstadt 


'On  October  5. 1984.  the  Administrative  Law 
Judge  in  the  Las  Vegas  FM  proceeding  issued  hit 
Initial  Decision  granting  Hemstadt's  application. 
Voce  Intersectano  Verdad  America,  Inc.  Mimeo 
No.  0163.  FCC  840-71  (AL|.  released  October  11. 
1964).  On  review,  the  Review  Board  reversed  that 
award  and.  on  a  comparative  basis,  granted  the 
competing  application  of  (aDonn  Communicationt, 
Inc..  FCC  8SR-44.  released  May  30. 1985.  The 
Review  Board's  decision  has  not  as  yet  become 
effective.  See  {  1.102(a)  of  the  Commission's  Rules. 
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has  only  a  minority  interest  in  the 
television  applicant,  but  is  himself  the 
FM  applicant.  They  are  different 
applicants.  Another  question  arises, 
however,  when  one  examines  the  intent 
of  the  rule  which,  as  spelled  out  in 
Comark  Television  Inc.,  supra,  is  to 
avoid  the  waste  of  Commission 
resources,  prejudice  to  other  applicants, 
and  delay  of  service  to  the  public  which 
arises  when  the  Commission  must 
pnxxss  applications  by  the  same  person 
or  entity,  not  all  of  which  can  be 
granted.  That  is  not  the  situation  here.  If 
Hemstadt  were  to  divest  himself  of  his 
interest  in  the  television  applicant,  both 
the  television  apphcation  and  the  FM 
application  could  still  be  granted.  If, 
however,  he  were  to  divest  himself  of 
his  interest  in  the  FM  application,  that 
application  would  have  to  be  dismissed, 
and  it  is  that  eventuality  against  which 
§  73.3518  was  intended  to  protect.  Up  to 
September  4, 1984,  it  was  unclear 
exactly  what  Hemstadt's  position  was 
on  this  matter.  Then  he  unequivocally 
represented  that  he  would  divest  himself 
of  his  interest  in  the  television 
application  upon  a  final  grant  of  the  FM 
application.  Thus,  there  is  no  conflict 
with  the  rule  and  Valley's  motion  to 
dismiss  will  be  denied.  A  grant  of  the 
television  application  will  be 
appropriately  conditioned. 

9.  On  January  31,  November  1,  and 
December  13. 1984,  Valley  amended  its 
application  pursuant  to  S  1.65  of  the 
Rules  to  reflect  minor  ownership 
changes  among  existing  stockholders. 
Since  the  amendments  were  not  filed 
until  after  the  cut-off  date,  they  will  be 
accepted  for  $  1.65  purposes  only. 

10.  There  is  currently  a  rule  making 
proceeding  pending  in  MM  Docket  84- 
625  proposing  to  substitute  Channels  2] 
and  4—  for  Channel  3  in  Las  Vegas.  If 
the  proposal  is  adopted,  the  successful 
applicant  in  this  proceeding  would  be 
required  to  change  channels. 
Accordingly,  in  the  event  of  a  grant  of 
either  application,  the  construction 
permit/license  will  be  subject  to  the 
outcome  of  the  rulemaking  proceeding. 

11.  Except  as  indicated  by  the  issues 
specified  below,  the  applicants  are 
qualified  to  construct  and  operate  as 
proposed.  Since  these  applications  are 
mutually  exclusive,  the  Commission  is 
unable  to  make  the  statutory  finding 
that  their  grant  would  serve  the  public 
interest,  convenience,  and  necessity. 
Therefore,  the  applications  must  be 
designated  for  hearing  in  a  consolidated 
proceeding  on  the  issues  specified 
below. 

12.  Accordingly,  it  is  ordered,  that 
pursuant  to  section  309(e]  of  the 
Communications  Act  of  1934,  as 
amended,  the  applications  are 


designated  for  hearing  in  a  consolidated 
proceeding,  to  be  held  before  an 
Administrative  Law  Judge  at  a  time  and 
place  to  be  specifled  in  a  subsequent 
Order,  upon  the  following  issues: 

(1)  To  determine  which  of  tha 
proposals  would,  on  a  comparative 
basis,  better  serve  the  public  interest. 

(2)  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issue,  which  of  the 
applications  should  be  granted. 

13.  It  is  further  ordered,  that  the 
Application  for  Review  filed  by  the 
Hemstadt  Family  and  the  Motion  to 
Dismiss  Hemstadt  Family's  Application 
for  Review  filed  by  Valley  are 
dismissed:  and  that  the  Motion  to 
Dismiss  Contingent  Application,  filed  by 
Valley  is  denied. 

14.  It  is  further  ordered,  that 
amendments  filed  by  Valley  on  January 
31,  November  1.  and  December  13, 1984, 
and  an  amendment  filed  by  Hemstadt 
Family  on  September  4, 1984,  are 
accepted  for  {  1.65  purposes  only. 

15.  It  is  further  ordered,  that,  in  the 
event  of  a  final  grant  of  Hemstadt's 
application  for  a  new  FM  station  to 
operate  on  channel  293  in  Winchester 
Township,  Nevada,  William  Hemstadt 
shall  certify  to  the  Commission  that  he 
has  severed  all  interest  in  and 
connection  with  the  television 
application. 

16.  It  is  further  ordered,  that,  in  the 
event  of  a  grant  of  either  application,  the 
construction  permit/license  shall  be 
subject  to  the  outcome  of  the  rule 
making  proceeding  in  MM  Docket  84- 
625. 

17.  It  is  further  ordered,  that  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  herein  shall, 
pursuant  to  S  1.221(c)  of  the 
Commission's  Rules,  in  person  or  by 
attorney,  within  20  days  of  the  mailing 
of  this  Order,  file  with  the  Commission, 
in  triplicate,  a  written  appearance 
stating  an  intention  to  appear  on  the 
date  fixed  for  the  hearing  and  present 
evidence  on  the  issues  specified  in  this 
Order. 

18.  It  is  further  ordered,  that  the 
applicants  herein  shall,  pursuant  to 
section  311(a)(2)  of  the  Communications 
Act  of  1934,  as  amended,  and  §  73.3594 
of  the  Commission's  Rules,  give  notice 
of  the  hearing  within  the  time  and  in  the 
manner  prescribed  in  such  Rule,  and 
shall  advise  the  Commission  of  the 
publication  of  such  notice  as  required  by 
§  73.3594(g)  of  the  Rules. 

Federal  Communications  Commission. 

William  |.  Tricarico. 

Secretary. 

[FR  Doc.  85-16410  Filed  &-1-85:  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Banks  of  MM-America,  Inc.; 
Application  To  Engage  de  Novo  In 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
rf  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  August  21, 1985. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  Banks  of  \f id-America,  Inc., 
Oklahoma  City.  Oklahoma;  to  expand 
the  geographic  scope  of  its  subsidiary's 
(Mid-America  Credit  Life  Assurance 
Company.  Ipc.  Oklahoma  City, 
Oklahoma)  credit  related  insurance 
activities  from  the  State  of  Oklahoma  to 
Nationwide. 


Board  of  Governors  of  the  Federal  Reserve 
System.  July  29. 1985. 

fames  McAfee, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  85-18337  Filed  8-l-«5;  8:45  am) 

BtLUNO  CODE  UIO-OI-M 

Big  Coal  River  Bancorp,  Inc.,  et  al.; 
Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Boards  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  from 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  August 
23. 1985. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr..  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 

1.  Big  Coal  River  Bancorp,  Inc., 
Whitesville,  West  Virginia;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Whitesville  State  Bank.  Whitesville, 
West  Virginia. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Lowndes  Bancshares,  Inc..  Hahira. 
Georgia;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Commercial  Banking 
Company,  Hahira,  Georgia. 

C.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Americorp  Financial,  Inc.. 
Rockford,  Illinois:  to  acquire  100  percent 
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of  the  voting  shares  of  The  Illinois 
National  Bank  &  Trust  Company  of 
Rockford,  Rockford,  Illinois. 

2.  Irwin  Union  Corporation, 
Columbus,  Indiana;  to  indirectly  acquire 
through  its  wholly-owned  subsidiary, 
lUC  Holding,  Inc.,  Columbus,  Indiana. 
100  percent  of  the  voting  shares  of 
Midwest  National  Bank,  Indianapolis, 
Indiana.  In  this  regard,  lUC  Holdings 
has  applied  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Midwest  National  Bank. 

C.  Federal  Reserve  Bank  of 
Minneapolis  (Bruce  J.  Hedblom,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480; 

1.  The  First  and  Farmers  Bank 
Holding  Company,  Portland,  North 
Dakota;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  the  First  and  Farmers 
Bank,  Portland.  North  Dakota. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  29, 1985. 

lames  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  85-18338  Filed  8-1-85;  8:45  am] 

BtLUNO  CODE  6210-01-M 


Chase  Manhattan  Corporation; 
Application  To  Engage  de  Novo  In 
Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity.  Unless  otherwise  noted,  such 
activities  will  be  conducted  throughout 
the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 


not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  22, 
1985. 

A.  Board  of  Governors  of  the  Federal 
Reserve  System,  (William  W.  Wiles, 
Secretary)  Washington.  D.C.  20551: 

1.  Chase  Manhattan  Corporation, 
New  York,  New  York,  and  its  subsidiary 
bank  holding  company.  Chase 
Manhattan  National  Corporation,  New 
York,  New  York:  to  engage  de  novo 
directly  or  indirectly  in  the  issuance  and 
sale  at  retail  of  money  orders  and 
similar  consumer-type  payment 
instruments  having  a  face  value  of  not 
more  than  $10,000;  the  sale  of  U.S. 
savings  bonds;  and  the  issuance  and 
sale  of  traveler's  checks.  This 
application  may  be  inspected  at  the 
Federal  Reserve  Bank  of  New  York.  The 
sale  of  money  orders  and  similar 
consumer-type  payment  instruments 
having  a  face  value  of  not  more  than 
$10,000  has  been  approved  by  Board 
Order  as  permissible  for  bank  holding 
companies.  BankAmerica  Corporation. 
70  Federal  Reserve  Bulletin  364  (1984); 
Citicorp,  63  Federal  Reserve  Bulletin  416 
(1977). 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  29. 1985. 

James  McAfee, 

Associate  Secretary  of  the  Board. 

|FR  Doc.  85-18339,  Filed  8-1-65:  8:45  am] 

BILUNO  CODE  U1(M)1-« 


First  Union  Corp.;  Fonnatlon  of, 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companies;  and  Acquisition  of 
Nonbanking  Company 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 


31428 


Federal  Register  /  Vol.  50.  No.  149  /  Friday.  August  2.  1985  /  Notices 


activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  CO  npanies.  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  of  the  offices  of  the  Board  of 
Governors  not  later  than  August  23. 
1985. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian.  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond.  Virginia 
23261: 

1.  First  Union  Corporation.  Charlotte. 
North  Carolina;  to  acquire  100  percent  of 
the  voting  shares  of  Atlantic 
Bancorporation.  Jacksonville.  Florida, 
thereby  indirectly  acquiring  Atlantic 
National  Bank  of  Florida,  Jacksonville, 
Florida,  and  Atlantic  National  Bank  of 
Miami.  Niiami,  Florida. 

First  Union  Corporation  has  also 
applied  to  acquire  Atlantic  Mortgage  & 
Investment  Corporation,  Jacksonville, 
Florida,  thereby  engaging  in  the  activity 
of  making,  acquiring,  and/or  servicing 
loans  for  itself  or  for  others  such  as 
would  be  made  by  a  mortgage  company. 

Board  of  Covemora  of  the  Federal  Reserve 
System,  July  29, 1985. 

lames  McAfee. 

Associate  Secretary  of  the  Board. 

|FR  Doc.  85-18340  Filed  8-1-85:  8:45  am) 

BHJJNOCOOC  mO-OI-M 


USBANCORP,  Inc.,  et  al.;  Fonnations 
of,  Acquisitions  by,  and  Mergers  of 
Bank  Holding  Corn(>anies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Boards  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  August 
23, 1985. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street. 
Philadelphia.  Pennsylvania  19105: 

1.  USBANCORP.  Inc..  Johnstown. 
Pennsylvania;  to  merge  with 
McKeesport  National  Corporation, 
McKeesport,  Pennsylvania,  thereby 
indirectly  acquiring  McKeesport 
National  Bank,  McKeesport, 
Pennsylvania. 

B.  Federal  Reserve  Bank  of  Cleveland 
(Lee  S.  Adams,  Vice  President)  1455  East 
Sixth  Street.  Cleveland.  Ohio  44101: 

1.  Cameron  Bancshares,  Inc., 
Cameron.  West  Virginia;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  First 
National  Bank  of  Cameron.  Cameron. 
West  Virginia. 

C.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  Merchants  National  Corporation, 
Indianapolis,  Indiana;  to  acquire  17.5 
percent  of  the  voting  shares  of  Hancock 
Bancshares  Corporation.  Greenfield, 
Indiana,  thereby  indirectly  acquiring 
Hancock  Bank  &  Trust,  Greenfield, 
Indiana. 

2.  Mt.  Zion  Bancorp,  Inc.,  Mount  Zion. 
Illinois;  to  acquire  70.40  percent  of  the 


voting  shares  of  First  National  Bank  of 
Mount  Zion,  Mount  Zion.  Illinois. 

D.  Federal  Reserve  Bank  of  St.  Louis 
(Delmer  P.  Weisz,  Vice  President)  411 
Locust  Street,  St.  Louis.  Missoiu-i  63166: 

1.  Town  &  Country  Financial,  Inc., 
Dundee,  Kentucky;  to  become  a  bank 
holding  company  by  acquiring  at  least 
85.56  percent  of  the  voting  shares  of  The 
Bank  of  Dundee,  Dundee,  Kentucky. 

E.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Vice  President) 
400  South  Akard  Street.  Dallas,  Texas 
75222: 

1.  McLaughlin  Bancshares,  Inc..  Ralls. 
Texas;  to  become  a  bank  holding 
company  by  acquiring  80  percent  of  the 
voting  shares  of  South  Plains 
Bancshares.  Inc..  Idalou.  Texas,  thereby 
indirectly  acquiring  Idalou  State  Bank. 
Idalou.  Texas  and  Security  State  Bank  & 
Trust  Co..  Ralls,  Texas. 

2.  New  East  Texas  Bancshares,  Inc., 
Livingston,  Texas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  East 
Texas  Bancshares,  Inc.,  Livingston, 
Texas,  thereby  indirectly  acquiring  First 
National  Bank  of  Jasper,  Jasper,  Texas 
and  First  State  Bank  of  Livingston. 
Livingston,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  29, 1985. 
James  McAfee. 

Associate  Secretary  of  the  Board. 

(FR  Doc.  85-18341  Filed  8-1-85;  8:45  am] 

BILLINC  CODE  6aiO-01-M 


GENERAL  SERVICES 
ADMINISTRATION 

Federal  Telecommunication  Standards 

agency:  Office  of  Information 
Resources  Management,  General 
Services  Administration. 

ACTION:  Notice  of  adoption  of  standard. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  the  adoption  of  a  Federal 
Telecommunication  Standard  (FED- 
STD)  1033,  'Telecommunications:  Data 
Communication  Systems  and  Services — 
User-Oriented  Performance  Parameters" 
is  approved  by  the  General  Services 
Administration  (GSA)  and  will  be 
published.  This  standard  supersedes 
Interim  Federal  Standard  INT-FED-STD 
1033  dated  August  29, 1979. 

FOfl  FURTHER  INFORMATION  CONTACT. 

Mr.  Dennis  Bodson,  Office  of 
Technology  and  Standards,  National 
Communications  System  (NCS), 
telephone  (202)  692-2124. 
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SUPPLEMENTAfty  INFORMATION: 

1.  The  General  Servkes 
Administration  is  responsible,  under  Ae 
provisions  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  as 
amended,  for  the  Federal 
Standardization  Program.  On  August  14, 
1972,  the  Administrator  of  General 
Services  designated  the  National 
Communications  System  as  the 
responsible  agent  for  the  development  of 
telecommunication  standards  for  NCS 
interoperability  and  the  computer- 
communication  interface. 

2.  On  February  9, 1984,  a  notice  was 
published  in  the  Federal  Register  (49  FR 
4988)  that  a  proposed  draft  Fedral 
Telecommunications  Standard  entitled 
"Telecommunications:  Digital 
Communication  Performance 
Parameters"  was  being  proposed  for 
FederaJ  u«e. 

3.  The  justification  package,  as 
approved  by  the  National  Security 
Council,  w«8  presented  to  GSA  by  NCS 
with  a  reoommeadation  for  adoption  of 
the  standard.  These  data  are  a  part  of 
the  public  record  and  are  available  for 
inspection  and  copying  at  the  Office  of 
Technology  and  Standards,  National 
Communications  System.  Washington, 
DC  20305-2010. 

4.  The  approved  standard  adopts 
American  National  Standard  X3  102- 
1983.  "ANS  Data  Communication 
Systems  and  Services — User-Oriented 
Performance  Parameters"  which  defines 
21  data  communication  performance 
parameters  that  are  applicable  to  all 
classes  of  data  communication  systems 
independent  of  topology,  protocol,  code, 
or  other  design  characteristics. 

5.  Interested  parties  may  purchase  the 
standard  from  GSA,  acting  as  agent  for 
the  Superintendent  of  Documents. 
Copies  are  for  sale  at  the  GSA 
Specifications  Unit  (WFSIS),  Room  603a 
7th  and  D  streets.  SW,  Washington,  DC 
20407;  telephone  {2Q2J  472-2205. 

Dated:  May  28. 1965. 
Frank  |.  Cair, 

Assistant  Administrator.  Office  of 
Information  Resources  Management 
[PR  Doc.  85-18414  Filed  6-1-85: 8:45  an^ 

BILLUMCOOE  W30-2»-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agsncy  Forme  Submitted  to  the  Office 
of  Mafwgoment  and  Budget  for 
Ctearance 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHSj  publishes  a 


list  of  information  coUection  packages  U 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  sinoe  the 
last  list  was  published  on  July  26, 1985. 

Public  Health  Service 

Food  and  Drug  Administration 

Subject:  Notice  of  Claimed 
Investigational  Exemption  for  a  New 
Drug — Reinstatement  (0910-0014) 

Respondents:  Businesses  or  other  for- 
profit  institutions,  small  businesses  or 
organizations 

OMB  Desk  Officer:  Bruce  Artira 

Centers  for  Disease  Contra/ 

Subject:  Trade  Named  Products 
Ingredient  Clarification — ^Extension — 
(0920-0135) 

Respondents:  Businesses  or  other  for- 
profit  instituhons 

National  Institutes  of  Health 

Subject  National  Library  of  Medicine 
Library  Resource  Improvement  Grant 
Application  Extension — (0925-0015) 

Respondents:  Non-profit  institutions, 
state/local  governments 

OMB  Desk  Officer  Fay  S.  tudicello 

Social  Security  Administcalion 

Subject:  Request  to  Obtain  Financial 
Data  from  States  which  Administer 
Their  Own  Supplementary  Payment 
Programs — Extension  (0960-0240) 
Respondents:  State/local  governments 
OMB  Desk  Officer:  Judy  A.  Mcintosh 

Copies  of  the  above  information 
collection  clearance  packages  can  be 
obtained  by  calling  the  HHS  Reports 
Clearance  Officer  on  202-245-6511. 

Written  conunents  and 
recommendations  for  the  proposed 
informaticHi  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch.  New  Executive 
Office  Building,  Room  3208,  Washington, 
D.C.  20503,  Attn:  (name  of  OMB  Desk 
Officer). 

Dated:  iuly  29, 1985. 
K.  |acqiieiiB«  Hois, 

Deputy  Assisrtant  Secretory  for  Martagemerrt 
Analysis  and  Sys tents. 

[FR  Doc.  85-^8386  Filed  3-1^85:  &45  am] 

BIUJNQ  COOC  41HMM-M 


Centers  for  Ditaaaa  Comrol 

Project  Grants  for  Preventive  Health 
Services— Sexually  Transntitted 
Diseases  Professional  Education; 
Availability  of  Funds  for  Fiscal  Year 
1966 

Introduction 

The  Centers  for  Disease  Control 
(CDC)  announces  the  availability  of 
funds  for  Fiscal  Year  19B6  for  two 
Project  Grants  for  Sexually  Transmitted 
Diseases  (STD)  Professional  Education. 
One  of  these  grants  will  be  for  the 
Northwestern  area  of  the  United  States, 
consisting  of  idaho,  Oregon,  and 
Washington,  and  one  for  the  South 
Central  area  consisting  of  Arlcansas. 
Louisiana,  New  Mexico,  Oklahoma,  and 
Texas.  These  grants  will  be  funded 
under  the  Sexually  Transmitted 
Diseases  Research.  Demonstrations,  and 
Public  and  Professional  Education  Grant 
Program.  The  Catalog  of  Federal 
Domestic  Assistance  Nmnber  is  13.97S. 
This  prc^am  is  authorized  by  section 
318(b)  of  the  Pubbc  Health  Service  Act 
as  amended  (42  U.S.C.  247c(b))- 
Regulations  governing  Grants  for 
Sexually  Transmitted  I^seases 
Researdi.  Demonstratians,  and  Public 
and  Professional  Education  (formerfy 
Veneral  Chsease  Research, 
Demonstrations,  and  Public  informatian 
and  Education)  are  codified  in  Part  51b 
at  Subparts  A  and  F  of  Title  42,  Code  of 
Federal  Regulations. 

Purpose 

The  objectives  of  the  program  of 
grants  under  section  318(b)  of  the  Pubhc 
Health  Service  Act  are  to  develop, 
improve,  and  evaluate  methods  far  the 
prevention  and  control  of  STD  through 
demonstrations  and  applied  research:  to 
develop,  improve,  apply,  and  evaluate 
methods  and  strategies  for  pubUc 
information  and  education  about  STD; 
and  to  support  particularly  deserving 
STD  public  and  professional  education 
programs.  The  professional  education 
objective  is  the  purpose  of  this 
announcement.  It  is  desi^ied  to  meet 
the  1990  Objective  for  the  Nation  which 
states  that  95  percent  of  health 
providers  seeing  suspected  cases  of  STD 
will  be  capable  of  diagnosing  and 
treating  all  diseases  and  syndromes  that 
fall  within  that  definihon.  This  will  be 
accomplished  primarily  by  training 
health  department  STD  clinicians,  but 
also  by  i^ating  the  STD  knowledge  of 
private  sector  practitioners,  by 
educating  physicians-io-trainiBg  to 
whatever  extent  their  curricula  permits, 
and  by  demonstrating  quality  standards 
for  the  care  of  patients  with  STD.  Ttte 
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achievement  of  the  1990  objective  to 
improve  cHnicai  capability  and  the  other 
objectives  to  reduce  STD  cases  and 
complications  are  mutually  dependent 
and  are  national  in  scope.  Therefore,  it 
is  necessary  to  assure  that  this  training 
initiative  is  coordinated  effectively  with 
the  basic  control  components  of  the 
local  STD  program.  It  must  also  be 
coordinated  with  CDC  to  assure  that  the 
total  training  environment  represents  a 
national  model,  that  training  is 
consistent  with  guidelines  and  is 
uniform  nationwide,  and  that  all  course 
offerings  can  be  broadly  publicized  by 
CDC.  The  objective  of  these  speciHc 
grant  offerings  is  to  establish  two  STD 
Prevention/Training  (P/T)  Centers  to 
serve  the  clinical  training  needs 
primarily  of  STD  clinicians  from  the 
Northwestern  and  South  Central  parts  of 
the  United  States. 

Eligible  Applicants 

Eligible  applicants  are  the  official 
State  or  local  health  agencies  in  Idaho, 
Oregon,  and  Washington  for  the 
Northwestern  area  and  Arkansas, 
Louisiana,  New  Mexico,  Oklahoma,  and 
Texas  for  the  South  Central  area. 
Awards  will  be  limited  to  applicants 
who  meet  the  following  minimum 
requirements: 

1.  Plan  to  locate  the  P/T  Center  in  a 
health  department  clinic  that: 

a.  Is  dedicated  to  the  diagnosis  and 
treatment  of  STD  patients. 

b.  Serves  an  average  of  at  least  300 
patients  per  40  weekly  service  hours. 
and 

c.  Serves  patients  of  sufficient 
demographic  variety  and  morbidity  to 
support  and  stimulate  the  learning 
process. 

2.  Have  at  least  one  university  school 
of  medicine  in  the  vicinity  and  provide 
evidence  of  support,  experience,  and  a 
firm  interest  in  participating  from  such  a 
local  institution. 

3.  Provide  assurance  that  a  full 
schedule  of  training  activities  will 
continue  without  interruption  if  the 
award  is  made  to  an  existing  P/T 
Center,  or  if  a  new  P/T  Center  is  created 
as  a  result  of  this  announcement, 
training  will  begin  within  180  days  of  the 
date  of  grant  award. 

4.  Provide  evidence  of  their  capability 
of  adhering  to  the  CDC  document 
entitled  "Quality  Assurance  Guidelines 
for  STD  Clinics.  1982"  (Clinic  QAG)  in 
providing  diagnostic  and  treatment 
services,  and  to  applicable  portions  of 
the  CDC  document  entitled  'STD 
Prevention/Training  Center  Curriculum 
Guidelines  and  Performance  Standards 
for  STD  Clinical  Training"  (P/T  Center 
Guidelines)  in  the  training  of  health 


personnel  prior  to  beginning  any  training 
activities. 

Availability  of  Funds 

Approximately  $485,000  will  be 
available  for  Fiscal  Year  1988  to  fund 
two  new  grant  awards  ranging  from 
$230,000  to  $250,000.  It  is  expected  that 
the  initial  grants  will  begin  on  or  about 
December  1, 1985,  and  will  be  funded  for 
12  months  in  a  2-  to  5-year  project 
period.  Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  in  meeting 
project  objectives,  compliance  with  the 
P/T  Center  Guidelines  and  the  Clinic 
QAG,  or  future  updates  thereof,  and  on 
the  availability  of  funds.  The  funding 
estimate  outlined  above  may  vary  and  is 
subject  to  change. 

Use  of  Funds 

Funds  will  not  be  awarded  for  the 
purchase  or  lease  of  land  or  buildings  or 
for  the  construction  of  a  facility.  Except 
where  another  agency  normally  houses 
the  public  STD  clinic,  the  P/T  Center 
should  be  located  in  the  health 
department  facility.  Funds  will  not  be 
awarded  to  renovate  existing  space, 
without  adequate  justification,  including 
appropriate  detailed  diagrams,  reliable 
estimates  of  cost,  and  a  realistic 
projection  of  the  time  required  for 
completion. 

Reporting  Requirements 

Financial  status  reports  are  required 
no  later  than  90  days  after  the  end  of 
each  budget  period.  Final  fmancial 
status  and  progress  reports  are  required 
90  days  after  the  end  of  a  project  period. 

Guidelines  for  Application  Narrative 

Applications  must  include  a  narrative 
which,  in  addition  to  the  minimum 
requirements  for  an  eligible  application 
as  stated  above,  details  the  following: 
(1)  Evidence  that4he  State/local  health 
department  is  willing  to  work  toward 
meeting  STD  1990  Objectives  for  the 
Nation;  (2)  evidence  that  the  training 
component  of  this  project  will  function 
in  concert  with  the  operating  STD  clinic 
and  STD  intervention  outreach 
components  of  the  local  control 
program:  (3)  long-  and  short-term 
objectives  of  the  proposed  training 
which  address  the  applicant's  expected 
role  over  the  project  period  in  meeting 
the  STD  1990  Objectives  for  the  Nation 
and  which  establish  the  applicant's 
anticipated  training  accomplishments 
for  the  initial  budget  period:  (4)  the 
activities  and  methods  which  will  be 
employed  to  accomplish  the  objectives, 
(including  relationships,  responsibilities, 
and  procedures  that  ensure  the  P/T 
Center  functions  according  to  the  Clinic 


QAG  and  the  P/T  Center  Guidelines): 
(5)  a  description  of  the  existing  medical 
school-health  department  liaison 
activities  needed  to  develop  and 
implement  clinical  training;  (6)  an 
evaluation  plan  which  will  help 
determine  if  the  methods  are  effective 
and  the  objectives  are  being  achieved; 
(7)  a  budget  with  justification;  and  (8) 
any  other  information  which  will 
support  the  request  for  assistance. 

Review  and  Evaluation  Criteria 

Grant  applications  will  be  reviewed 
and  evaluated  based  on  the  evidence 
submitted  which  specifically  describes 
(with  documentation  and  attachments) 
the  applicant's  ability  to  meet  the 
following  criteria: 

1.  The  applicant  conveys  a 
satisfactory  commitment  from  the  State/ 
local  health  department  administration 
toward  meeting  STD  1990  Objectives  for 
the  Nation,  and  specifically,  that 
objective  related  to  the  preparation  of 
STD  clinicians  to  adequately  diagnose 
and  treat  STD,  and  to  conduct  such 
noninvasive  STD  research  that  may  be 
feasible  and  which  will  not  conflict  with 
other  program  priorities. 

2.  The  applicant  satisfactorily 
describes  how  the  P/T  Center 
corresponds  to  the  needs,  plans,  and 
objectives  of  the  State/local  STD 
Program;  how  the  P/T  Center  activities 
will  be  effectively  coordinated  with  the 
basic  control  components  of  the  local 
STD  program;  and  how  both  will  be 
coordinated  with  CDC  to  assure  that  the 
total  training  environment  represents  a 
national  model. 

3.  The  applicant's  expected  role  over 
the  project  period  in  meeting  STD  1990 
Objectives  for  the  Nation  and 
anticipated  training  accomplishments 
for  the  initial  budget  period  are 
satisfactorily  addressed  in  the  long-  and 
short-term  objectives. 

4.  The  applicant  adequately  assures 
that  STD  diagnostic  and  treatment 
services  will  be  provided  principally  in 
accordance  with  the  Clinic  QAG,  in 
particular 

a.  There  will  be  adequate  space  and 
staff  to  accommodate  patient  volume. 

b.  There  will  be  at  least  5  days  of  full 
clinical  services  provided  (a  minimum  of 
35  registration  hours  during  a  minimum 
of  40  patient  service  hours,  including  at 
least  one  evening  or  Saturday  session 
each  week)  with  no  interim  daily 
shutdowns. 

c.  Clinic  management  responsibility 
will  be  assigned  to  one  person  with 
clinical  and/or  administrative  skills  and 
experience. 

d.  Diagnosis  and  treatment  will  be 
provided  for  most  STD  and  their 
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syndromes  (e.g„  syphilis,  gonorrhea, 
nongonococcal  urethritis,  pelvic 
inflammatory  disease,  herpes, 
trichomoniasis,  human  papilloma  virus, 
scabies,  etc.). 

e.  A  nurse  clinician  or  nurse  clinician 
and  physician  assistant  model  of  care 
will  be  used  with  a  phystcian  available 
on-site  for  consultation. 

f.  An  integrated  flow  will  be  used 
which  minimizes  the  number  of  patient 
stops  and  the  amount  of  patient  waiting 
time. 

g.  Patients  will  be  seen,  regardless  of 
sex,  by  the  next  available  clinician, 

h.  Confidentiality  will  be  observed 
during  both  patient  registration  and 
patient  care  service  delivery, 

i,  A  standardized  (e.g..  "checkof^^, 
fully  auditable,  STD  medical  record  will 
be  employed. 

j.  There  will  be  an  on-site  laboratory 
facility  which  offers  a  range  of 
immediately  available  (stat)  tests  for 
commonly  seen  STD. 

k.  There  will  be  quality  assurance 
procedures  through  which  clinical  care 
is  audited  systematically  and  ihe 
proficiency -of  stat  laboratory  activities 
are  assessed  periodically  through 
smear/culture  and  serologic  test 
coorelationa. 

1.  CDC  diagnostic  guidelines  will  be 
used  (e.g.,  bimanual  examinations  for 
women,  complete  genital  examrnatrons 
for  males). 

m.  The  policies  and  procedures  of  the 
STD  clinic  will  harmoniously 
complement  the  activities  of  Ihe  disease 
intervention  outreach  conjponent  of  the 
program. 

n.  CDC  recommended  treatment 
schedules  will  be  used. 

5.  The  applicant  adequatel^^  assures 
that  the  development  and  operation  of 
the  clinical  training  component  of  the 
proposed  P/T  Center  wffl  be  according 
to  the  P/T  Center  guidelines,  in 
particular: 

a.  There  will  be  adequate  training 
space  for  clinical  courses  and 
assurances  that  it  will  be  available  for 
all  scheduled  courses. 

b.  Classroom  ^pace  will  be  adequately 
furnished  and  equipped. 

c.  A  P/T  Center  Coordinator  will  be 
identified  or  provided  for  through  a 
proposal  to  create  and  fill  such  a 
position. 

d.  A  clerical  resource  will  be 
identified  and  available  on-site  to  assist 
the  P/T  Center  Training  coordinator  or 
will  be  provided  for  through  a  proposal 
to  create  artd  ffH  such  a  position. 

e.  The  currioria  will  be  developed 
according  to  P/T  Center  Gnidelmes. 

f.  The  'Olmic  and  stat  laboratory 
practicum  will  be  structured  such  that 
Participants  are  provided  an  opportunity 


to  demonstrate  their  clinical  skills  under 
the  supervision  of  P/T  Center  personnel 
by  performing  STD  examiniations  on 
patients  and  practicing  STD  stat 
laboratory  procedures. 

g.  There  will  be  an  evaluation  of 
student  and  medical  school  teaching 
faculty  performance. 

h.  A  minimum  of  400  hours  of 
instruction  will  be  provided  annually  to 
P/T  Center  students  which  consists  of  at 
least  six  "core"  courses  (two  of  which 
are  "Comprehensive"),  and  two  different 
types  of  courses  offerings,  as  described 
by  the  P/T  Center  Guidelines. 

i.  The  medical  school  personnel  will 
play  a  dominant  role  in  classroom 
training. 

6.  There  is  a  commitment  in  principle 
from  a  local  tinrversitj'  medical  school  to 
participate  with  the  applicant  in  the 
estabhshment  of  a  P/T  Center  which 
addresses  the  following: 

a.  Part  of  time  of  a  liaison/ 
coordinating  person  (a  physician, 
preferably  a  physician  in  the  second  or 
third  year  of  a  fellowship)  with  the 
expense  of  medical  school  faculty 
instructional  services  being  covered  by 
the  most  cost-effective  mechanism 
possible. 

b.  The  medical  school's  participation 
in  the  development  of  curriculum  that  is 
governed  by  the  P/T  Center  Guidelines. 

c.  A  minmum  of  400  hours  of 
instruction  that  will  be  provided 
annually  which  consists  of  at  least  six 
"core"  courses  (two  of  which  are 
"Comprehensive"),  and  two  different 
types  of  course  offerings,  as  described  in 
the  P/T  Center  Guidelines. 

d.  Faculty  araistance  from  the  medical 
school  in  clinic  practiciua  tlirough  the 
use  of  residents  or  fellows. 

e.  The  medical  school's  reinforcement 
of  the  provisions  of  the  Clinic  QAG 
during  curriculum  development, 
instruction,  and  precepting  clinic 
practicum. 

f.  The  medical  school's  arrangement 
for  medical  students,  accompanied  by 
faculty  preceptors,  to  rotate  through  the 
center  for  training  and  clinic  practiciim. 

7.  The  applicant  provides  a 
satisfactory  evaluation  plan  which  will 
help  determine  if  the  methods  are 
effective  and  the  objectives  are  being 
achieved. 

8.  The  budget  request  is  clearly 
explairred.  adequately  jiistified, 
reasonable,  cost-effective,  and 
consistent  with  the  intended  use  of  grant 
funds. 

fl.  The  site  of  the  proposed  P/T  Center 
is  sufficiently  near  to  major  highways 
that  wccessibifrty  by  car  is  a  reasonable 
option. 

10.  The  location  of  the  proposed  P/T 
Center  is  convenient  to  restaurants  and 


reasonable  hotel/motel 
accommodations  and  accessible  through 
a  local  ground  transportation  system 
from  an  airport. 

Site  visits  may  also  be  made  in 
connection  with  the  review  of 
applications. 

AppKcafion  Infonnation 

The  original  and  two  copies  of  the 
application  must  be  submitted  to  Leo  A. 
Sanders,  Chief,  Grants  Management 
Branch,  Procurement  and  Grants  Office. 
Centers  for  Disease  Control.  255  East 
Paces  Ferry  Road,  NE.,  Room  321, 
Atlanta.  Georgia  30305,  on  or  before  4:30 
p,m.  (e.d.t.)  on  September  20, 1985. 

A.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

1.  Received  at  the  above  address  on  or 
before  the  deadline  date;  or. 

2.  Sent  on  or  before  the  deadline  and 
received  in  time  for  submission  to  the 
independent  review  group.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  conmiercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

B.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  A.  1.  «- 
2.  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current  competition 
and  will  be  returned  to  the  applicant 

C.  Review  Requirements: 
Applications  are  subject  to  review  as 
governed  by  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs,  and  regulations  (42  CFR  Part 
122,  as  amended,  and  Part  123) 
implementing  the  National  Health 
Planning  and  Resources  Development 
Act  of  1974. 

D.  Where  to  Obtain  Additional 
Information:  Information  on  application 
procedures,  copies  of  application  forms. 
and  other  material  may  be  obtained 
from  Betty  Feeley,  Grants  Management 
Specialist.  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control,  255  East  Paces 
Ferry  Road,  NE.,  Room  321,  Atlanta, 
Georgia  30305,  or  by  calling  (404)  262- 
6575  or  FTS  236-6575.  Technical 
assistance  may  be  obtained  from  Cheryl 
A.  Blackmore,  Division  for  Sexually 
Transmitted  Diseases,  Center  for 
Prevention  Services,  Centers  for  Disease 
Control,  Atlanta,  Georgia,  30333. 
telephone  (404)  329-2558  or  FTS  236- 
2558. 
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Dated:  July  28. 1985. 
RobOTt  L  Foster. 

Acting  Director.  Office  of  Program  Support. 

Centers  for  Disease  Control. 

|FR  Doc  85-18343  Filed  8-1-85:  8:45  am) 

MUJNOCOOC  41«»-ta-M 

Cooperative  Agreement  To  Partially 
Support  a  Conference  on  Smoiting  and 
Reproductive  Health  Sponsored  by 
Family  Health  International;  Availability 
of  Funds  for  Fiscal  Year  1985 

The  Centers  for  Disease  Control 
(CDC]  announces  the  availability  of 
funds  in  Fiscal  Year  1985  for  a 
cooperative  a^ement  with  Family 
Health  International  for  partial  support 
of  a  conference  on  smoking  and 
reproductive  health.  This  cooperative 
agreement  is  authorized  under  section 
301(a)  of  the  Public  Health  Service  Act 
(42  U.S.C.  241(a)).  as  amended.  The 
Catalog  of  Federal  Domestic  Assistance 
Number  is  13.283. 

Family  Health  International  has 
solicited  the  support  of  national  and 
international  agencies  to  participate  in  a 
scientific  forum  for  those  interested  in 
collaborating  on  smoking  and 
reproductive  health  issues.  CDC  having 
substantial  scientific  interest  in  these 
areas,  will  provide  both  scientiHc  and 
financial  assistance.  This  is  not  a  formal 
request  for  apphcations.  and  other 
applications  will  not  be  accepted. 
Approximately  $40,000  from  Fiscal  Year 
1985  funds  will  be  available  for  this 
Conference. 

FON  FURTHER  INFORMATION  CONTACT: 

Technical:  James  Marks,  M.D.,  Assistant 
Director  for  Science.  Center  for  Health 
Promotion  and  Education.  Centers  for 
Disease  Control,  1600  Clifton  Road. 
NE.  Atlanta.  Georgia  30333, 
Telephone:  (404)  321-2283  or  FTS  23ft- 
2263 

Business:  Mrs.  Betty  P.  Feeley,  Grants 
Management  Specialist.  Grants 
Management  Branch.  Procurement 
and  Grants  Office,  Centers  for 
Disease  Control.  255  East  Paces  Ferry 
Road.  NE..  Room  321.  Atlanta,  Georgia 
30305,  Telephone:  (404)  262-6575  or 
FTS  236-6575 
Dated:  July  26. 1965. 

William  E  Muldoon. 

Director.  Office  of  Program  Support  Centers 

for  Disease  Control. 

(FR  Doc.  85-18342  Filed  8-l-«5:  8:45  am] 

BitUNQ  C006  41W-M-M 


Food  and  Drug  Administration 
(Docket  Na  76P-0418] 

Availability  of  Approved  Variance  for 
Radiographic  Equipment 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  an  extension  of  a  variance  from  the 
performance  standard  for  radiographic 
products  has  been  approved  by  FDA's 
Center  for  Devices  and  Radiological 
Health  (CDRH)  for  the  MAM  II  and  III 
Mammographic  X-ray  Systems 
manufactured  by  Elscint.  Inc.  The 
radiographic  systems  incorporate  the 
MFX  x-ray  tube  and  are  used  in 
magnification  radiography  of  the  breast. 

DATES:  The  extension  of  the  variance 
became  effective  March  27. 1984.  and 
ends  March  27. 1989. 

ADDRESS:  The  application  and  all 
correspondence  on  the  application  have 
been  placed  on  display  in  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  Rm.  4-62,  5600 
Fishers  Lane.  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tracy  Summers,  Center  for  Devices  and 
Radiological  Health  (HFZ-84),  Food  and 
Drug  Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857,  301-443-4874. 

SUPPLEMENTARY  INFORMATION:  Under 
S  1010.4  (21  CFR  1010.4)  of  the 
regulations  governing  establishment  of 
performance  standards  under  section 
358  of  the  Radiation  Control  for  Health 
and  Safety  Act  of  1968  (42  U.S.C.  263f). 
FDA  has  granted  Elscint.  Inc..  775 
Nicholas  Blvd..  Elk  Grove  Village.  IL 
60007,  an  extension  of  its  variance, 
granted  to  the  original  manufacturer. 
Radiologic  Sciences,  Inc..  from  a 
provision  of  the  performance  standard 
for  radiographic  equipment  (21  CFR 
1020.31]  for  the  MAM  II  and  Ul 
Mammographic  X-ray  Systems. 

The  specific  provision  of  the  standard 
for  which  a  variance  has  been  granted 
pertains  to  the  requirement  in 
9  1020.31(h)(2)  that  mobile  or  portable  x- 
ray  systems  (other  than  dental]  be 
provided  with  a  means  to  limit  the 
source-to-skin  distance  to  not  less  than 
30  centimeters.  All  other  provisions  of 
the  performance  standard  remain 
applicable  to  the  product.  The  extension 
of  the  variance  will  allow  for  the 
continuing  distribution  of  this  product 
into  commerce. 


CDRH  has  determined  that  the  x-ray 
systems  (a)  provide  suitable  means  of 
radiation  safety  and  protection;  and  (b) 
are  intended  for  the  special  purpose  of 
direct  radiographic  magnification,  which 
cannot  be  accomplished  with  equipment 
meeting  all  requirements  of  the 
standard.  Therefore,  on  April  29. 1985. 
FDA  approved  the  requested  extension 
by  a  letter  from  the  Deputy  Director  of 
CDRH  to  the  manufacturer.  The 
extension  of  the  variance  became 
effective  on  March  27, 1984.  and  will 
terminate  March  27, 1989. 


So  that  the  product  may  show 
evidence  of  the  variance  for  the 
manufacturer,  the  product  shall  bear  on 
the  certification  label  required  by 
S  1010.2(a)  (21  CFR  1010.2(a))  a  variance 
number,  which  is  the  FDA  docket 
number  appearing  in  the  heading  of  this 
notice,  and  the  effective  date  of  the 
variance. 

In  accordance  with  S  1010.4,  the 
application  and  all  correspondence  on 
the  application  have  been  placed  on 
public  display  under  the  designated 
docket  number  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  in  that  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

This  notice  is  issued  under  the  Public 
Health  Service  Act  as  amended  by  the 
Radiation  Control  for  Health  and  Safety 
Act  of  1968  (sec.  358,  82  Stat.  1177-1179 
(42  U.S.C.  263f))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.86). 

Dated:  July  24, 1985. 

|ohn  C.  Villforth, 

Director,  Center  for  Devices  and  Radiological 
Health. 

(FR  Doc.  85-18351  Filed  8-1-65;  8:45  am] 

MLUNO  CODE  416O-01-M 


PUBLIC  HEALTH  SERVICE 

Assessment  of  Medical  Technology; 
Ambulatory  Blood  Pressure 
Monitoring 

The  Public  Health  Service  (PHS). 
through  the  Office  of  Health  Technology 
Assessment  (OHTA),  announces  that  it 
is  coordinating  an  assessment  of  what  is 
known  of  the  safety,  clinical 
effectiveness,  and  indications  for  the 
fully  automated  ambulatory  blood 
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pressure  monitoring  of  hypertension. 
Specifically,  the  PHS  is  soliciting 
information  as  to  whether  data 
produced  by  such  monitoring  is  more 
effective,  more  accurate  and  of  greater 
percision  than  standard 
sphygmomanometric  blood  pressure 
readings  in  ordinary  clinical  settings,  in 
terms  of  contributing  to  the  improved 
management  of  patients.  In  addtion, 
information  is  sought  as  to  whether 

ABPM  improves  the  identification  of 
clinically  important  subsets  of  patients, 
alters  the  need  for  drug  therapy, 
facilitates  the  selecting  of  therapeutic 
modalities,  and  benefits  patient 
outcomes. 

PHS  assessments  consist  of  a 
synthesis  of  information  obtained  from 
appropriate  organizations  in  the  private 
sector  as  well  as  from  PHS  agencies  and 
others  in  the  Federal  Government.  The 
assessments  are  based  on  the  most 
current  knowledge  concerning  the  safety 
and  clinical  effectiveness  of  a 
technology.  Based  on  these  assessments, 
a  PHS  recommendation  will  be 
formulated  to  assist  the  Health  Care 
Financing  Administration  (HCFA)  in 
establishing  Medicare  coverage  policy. 
Any  person  or  group  wishing  to  provide 
OHTA  with  information  relevant  to  this 
assessment  should  do  so  in  writing  no 
later  than  November  1, 1985  (or  within 
90  days  from  the  date  of  publication  of 
this  notice). 

The  information  being  sought  is  a 
review  and  assessment  of  past,  current, 
and  planned  research  related  to  this 
technology,  a  bibliography  of  published, 
controlled  clinical  trials  and  other  well- 
designed  clinical  studies,  and 
information  related  to  the  clinical 
acceptability  and  effectiveness  of  this 
technology  as  well  as  characterization 
of  the  patient  population  most  likely  to 
benefit  from  ambulatory  fully  automatic 
monitoring.  Proprietary  information  is 
not  being  sought. 

Written  material  should  be  submitted 
to:  Richard  S.  Bodaness,  M.D..  Ph.D., 
National  Center  for  Health  Services 
Research  and  Health  Care  Technology 
Assessment,  Office  of  Health 
Technology  Assessment,  Park  Building. 
Room  3-10.  5600  Fishers  Lane.  Rockville, 
Maryland  20857.  (301)  443-4990. 

Dated:  July  25. 1985. 

Enrique  D.  Carter.  M.D., 

Director.  Office  of  Health  Technology 
Assessment,  National  Center  for  Health 
Services  Research  and  Health  Care 
Technology  Assessment. 

(FR  Doc.  85-18387  Filed  fr-1-85;  8:45  am] 

BILUNO  CODE  41«0-17-4I 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Fair  Housing  and  Equai  Opportunity 

(Docket  No.  N-85-1539;  FR-2132] 

Availabiiity  of  Funding  Under  ttte  Fair 
Housing  Assistance  Program;  Non- 
competitive Solicitation 

agency:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportimity,  HUD. 

ACTION:  Aimouncement  of  non- 
competitive solicitation  of  funding 
available  to  State  and  local  agencies 
under  the  Fair  Housing  Assistance 
Program. 

SUMMARY:  HUD  is  soliciting  applications 
from  eligible  State  and  local  fair  housing 
agencies  for  funding  under  the  Fair 
Housing  Assistance  Program.  Agencies 
must  meet  specific  eligibility  criteria,  set 
out  in  this  announcement,  as  well  as  in 
24  CFR  Part  111,  in  order  to  qualify  for 
consideration  under  this  program. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  J.  Sacks.  Director.  Federal,  State 
and  Local  Programs  Division,  Office  of 
Fair  Housing  Enforcement  and  Section  3 
Compliance.  Office  of  Fair  Housing  and 
Equal  Opportunity,  Room  5214.  451 
Seventh  Street,  SW..  Washington,  D.C 
20410-2000.  Telephone:  (202)  426-3500. 
(This  is  not  a  toll-free  number.) 
Application  kits  are  available  upon 
written  or  telephone  request  from  the 
above  address.  To  assure  a  prompt 
response,  it  is  suggested  that  requests 
for  application  kits  be  made  by 
telephone. 

DATE:  Applications  for  Type  I.  non- 
competitive funding  may  be  submitted 
between  August  2. 1985  and  August  31. 
1985.  No  application  received  after  the 
specified  date  will  be  considered  unless 
it  is  received  before  awards  are  made 
and  qualifies  for  a  late  application 
exception  as  specified  in  the  application 
kit. 

SUPPLEMENTARY  INFORMATION:  This 

announcement  of  sohcitation  for  non- 
competitive funding  under  the  Fair 
Housing  Assistance  Program  (FHAP)  is 
issued  under  24  CFR  Part  111.  Interested 
agencies  are  urged  to  review  24  CFR 
Part  111,  24  CFR  Part  115  and  the 
information  in  this  announcement,  to 
determine  eligibility  for  application.  It 
should  be  noted  that  on  December  29. 
1983,  Part  111  was  amended  to  enable 
all  eligible  agencies  to  apply  for  and 
receive  training  funds,  regardless  of  the 
number  of  years  they  have  participated 
ip  the  program.  (47  FR  57272). 
Additionally,  on  August  9. 1984 
(effective  October  8, 1984)  (49  FR  32046). 


the  Department  (1)  Amended  the 
threshold  agency  eligibility  criteria  of  24 
CFR  $111,104  to  permit  agencies  that 
have  entered  into  agreements  regarding 
interim  referrals  of  complaints  or  other 
utilization  of  services,  to  participate  in 
Type  I  funding;  and  (2)  made  other 
substantial  amendments  to  procedures 
under  24  CFR  Part  115  governing  the 
recognition  of  jurisdictions  *vith 
substantially  equivalent  fair  housing. 

The  FHAP  has  two  types  of  funding: 
Type  I-Non-Competitive  Funding  and 
Type  n-Competitive  Funding.  Type  I- 
Non-Competitive  Funding  includes 
capacity  building,  training  complaint 
monitoring  and  reporting  systems  and 
contributions.  Type  Il-Competitive 
Funding  includes  specified  project 
proposals  developed  by  State  and  local 
agencies  to  enhance  their  fair  housing 
programs.  Under  this  announcement 
eligible  agencies  can  apply  for  Type  1 
funding  only. 

The  notice  makes  several  changes  to 
the  funding  formulae  that  were  used  in 
last  year's  notice  (49  FR  25043).  For 
capacity  building  funding,  the  maximum 
payment  levels  for  agencies  receiving  in 
excess  of  25  complaints  have  been 
increased  by  varying  modest  amounts. 
Agencies  with  complaint  levels  of  25  or 
less,  however,  will  continue  to  be 
eligible  for  a  maximum  payment  of 
$20,000.  For  training  funding,  the 
minimum  support  level  has  l)een 
increased  from  $1,000  to  a  new  level  of 
$1,500  and  the  maximum  support  level 
has  increased  from  $5,000  to  a  new 
funding  level  of  $6,000.  For  contributioa 
funding,  the  reimbursement  level  has 
been  increased  from  $500  per  complaint 
to  a  new  level  of  $600  per  complaint 
There  has  been  no  change  to  the 
complaint  monitoring  and  reporting 
system  funding  formula.  The  cited 
changes  are  the  first  increase  to  the 
funding  formulae  since  1980. 

Under  previous  notices,  agencies 
eligible  for  their  second  year  of  support 
were  permitted  to  elect  to  apply  for 
contribution  funding  rather  than 
capacity  building  funding,  if  the  agency 
could  demonstrate  that  it  would  l>e 
entitled  to  a  greater  level  of  funding 
based  on  the  direct  reimbursement 
formula  for  contribution  funding.  Under 
the  formulae  aimounced  in  this  notice,  it 
is  impossible  for  any  agency  to  make 
such  a  showing.  Accordingly,  this 
election  has  been  deleted  from  the 
notice. 

Title  Vffl  of  the  Civil  Rights  Act  of 
1968,  42  U.S.C.  3601-30  (the  Federal  Fair 
Housing  Law),  prohibits  discrimination 
in  the  sale,  rental  or  fmancing  of  housing 
and  in  the  provision  brokerage  services. 
Section  810(c)  of  that  Title  provides  that 
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wherever  a  State  or  local  fair  housing 
law  provides  ri^ts  and  remedies 
substantially  equivalent  to  those  in  the 
Federal  Fair  Housing  Law,  the  Secretary 
is  required  to  notify  the  appropriate 
State  or  local  agency  of  any  complaint 
filed  with  HUD  that  appears  to 
constitute  a  violation  of  State  or  local 
law.  Section  816  provides  that  the 
Secretary  may  cooperate  with  State  and 
local  agencies  charged  with  the 
administrabon  of  State  and  local  fair 
housing  laws  and.  with  the  consent  of 
such  agencies,  may  use  their  services 
and  their  employees  and  may  reimburse 
the  agencies  for  services  rendered  in 
carrying  out  the  Federal  Fair  Housing 
Law.  The  FHAP  was  authorized  by 
Congress  to  provide  HUD  with  the 
resources  to  enhance  the  fair  housing 
capabilities  of  State  and  local  rights 
agencies. 

This  program  is  described  in  the 
Catalog  of  Federal  Domestic  Assistance 
at  14.401,  Fair  Housing  Assistance 
Program. 

Collection  of  information 
requirements  contained  in  this  notice 
have  been  approved  by  the  Of^ce  of 
Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  [Pub.  L  96-511)  and  have 
been  assigned  OMB  Control  Number 
2529-0005. 

FHAP  Funding  Requirements  in  This 
Announcement 

/.  Eligibility 

To  be  eligible  to  apply  for  funds  under 
the  program,  an  agency  must  meet  the 
criteria  prescribed  in  24  CFR  §  111.104. 
Specifically,  an  agency  must  be 
recognized  (and  such  recognition  must 
continue  to  be  outstanding]  as  a 
substantially  equivalent  agency  under 
the  standards  set  forth  at  24  CFR  Part 
115,  and  must  have  executed  a  written 
memorandum  of  understanding;  or  an 
agency  must  have  entered  into  a  written 
agreement  for  interim  referral  or  other 
utilization  of  services  under  24  CFR 
115.11.  The  memorandum  of 
understanding/written  agreement  must 
describe  the  working  relationship  to  be 
in  effect  between  the  agency  and  the 
appropriate  HUD  Regional  Office  of  Fair 
Housing  and  Equal  Opportunity. 

Notwithstanding  the  above,  an  agency 
that  has  not  yet  been  recognized  as 
substantially  equivalent  under  24  CFR 
Part  115  may  apply  for  Type  1  funds  if 
the  Department  has  determined  that  the 
State  or  local  law  administered  by  the 
agency  provides,  on  its  face, 
substantially  equivalent  rights  and 
remedies.  Evidence  of  the  Department's 
determination  shall  consist  of  either 


1.  The  publication  of  a  proposal  under 
24  CFR  115.4(b),  as  in  effect  prior  to 
October  8. 1984.  to  add  the  jurisdiction 
to  the  list  of  recognized  jurisdictions:  or 

2.  Hie  publication  of  a  notice  under  24 
CFR  115.6(b)  seeking  public  comments 
on  the  current  practices  and  past 
performance  of  the  agency  and  on  the 
equivalence  of  the  State  or  local  fair 
housing  law  administered  by  the  agency. 

Such  an  agency  may  enter  into 
negotiations  with  the  Regional  Office  of 
Fair  Housing  and  Equal  Opportunity  to 
develop  a  memorandum  of 
understanding  or  other  written 
agreement  meeting  the  criteria  set  forth 
in  24  CFR  115.6(c),  and  may  at  the  same 
time  submit  funding  proposals.  No  funds 
will  be  obligated  to  an  agency  until  it: 
(1)  Has  received  recognition  under  24 
CFR  Part  115  and  has  entered  into  a 
memorandum  of  understanding  with  the 
Department  under  24  CFR  111.104(a)(2): 
or  (2)  has  entered  into  arrangement  with 
the  Department  regarding  interim 
referrals  or  utilization  of  other  services 
under  24  CFR  115.11. 

All  Type  I  proposals  must  pertain  to 
housing  discrimination  based  on  race, 
color,  religion,  sex  or  national  origin. 

//.  Methods  of  Distribution 

A.  Scope:  Applications  are  solicited 
for  non-competitive  funding  as 
described  at  24  CFR  111.102.  A  total  of 
$3,000,000  is  available  under  this 
announcement 

B.  Categories  of  Funding: 

1.  Capacity  Building:  Under  24  CFR 
lll.l(G(a).  HUD  will  provide  all 
agencies  seeking  capacity  building 
support  for  the  first  and  second  years  of 
their  participation  in  the  FHAP  with  a 
level  of  funding  based  upon  HUD 
records  showing  the  number  of 
complaints  of  bousing  discrimination 
received  by  HUD  from  that  agency's 
jurisdiction  during  the  period  of 
january-IDeoember  1984.  The  maximum 
payments  will  be  determined  by  HUD  in 
accordance  with  the  following  formula: 


Nunibaf  o^  corapivnis 

M^mnt 

2S  or  len  . 

2«  Id  so. 

ssxno 

SI  ln7«l 

50.000 

76  to  100.  . 

For  each  ac 

aoo 

Under  24  CFR  111.105(b),  all  agencies 
seeking  capacity  building  support  must 
submit  a  wiitten  narrative  justification 
documentii.g  that  within  their 
jurisdiction  there  is  a  sufficient  volume 
of  current  or  potential  complaint  activity 
to  justify  the  requested  allocation  of 
funds. 


2.  Training:  Agencies  receiving  Type  I 
funds  will  be  required  to  participate  in 
HUD-sponsored  training.  (See  24  CFR 
111.105(a)(4)).  Funds  to  support 
participation  in  this  training  are 
available  to  the  agency  at  10%  of  their 
capacity  building  or  contributions 
allocation,  but  such  allocation  shall  not 
exceed  $6,000,  nor  be  less  than  $1,500. 
Any  agency  which  is  otherwise  eligible 
to  receive  funding  for  capacity  building 
or  contributions,  but  elects  not  to  apply 
for  it,  may  apply  for  training  support 
funds  up  to  the  level  which  the  agency 
would  have  been  entitled  to  receive  had 
it  applied  for  capacity  building  or 
contribution  funding. 

3.  Complaint  Monitoring  and 
Reporting  Systems:  Any  agency 
applying  for  capacity  building  funds  will 
be  entitled  to  receive  funds  for  the 
creation,  modification  or  improvement 
of  the  agency's  complaint  information 
and  monitoring  capability,  to  result  in  a 
system  compatible  with  HUD's. 
provided  that  the  agency  has  not 
previously  been  funded  for  that  purpose. 
Complaint  monitoring  and  reporting 
systems  funds  are  available  in  a  fixed 
funding  amount,  and  on  a  one-time  only 
basis,  in  accordance  with  the  following 
formula,  which  uses  the  same  complaint 
levels  referred  to  in  paragraph  II.  B.  1., 
above: 


Nunvv  of  coniplMnu 

Maximum 
payinanl 

Sn  IV  liMxr  r-nniplant>     ,    ,,„ 

13.000 

51  10  100  complamts _ 

Man  Una  MD 

5.000 
8.000 

4.  Contributions:  Under  24  CFR 
§  111.102(b).  agencies  eligible  for  their 
third-or-later  year  of  non-competitive 
support  will  be  provided  with  support 
for  complaint  processing  based  solely  on 
the  number  of  dual-filed  housing 
discrimination  complaints  actually 
processed  by  the  agency.  (A  dual-filed 
complaint  is  a  complaint  which  has  been 
docketed  at  both  HUD  and  the  agency.) 
The  unit  reimbursement  level  will  be 
$600  per  complaint  not  to  exceed 
cooperative  agreement  maxima  based 
upon  projected  complaint  levels  that 
consider  prior  year  activity  and 
anticipated  changes. 

C  Applications:  To  receive  first  or 
second  year  funding,  applicants  must 
submit  all  information  required  in  the 
Type  I-non-competitive  application  kit. 
Applicants  eligible  for  third-or-later  year 
funding  will  be  sent  a  cooperative 
agreement  based  solely  on  the  number 
of  dual-filed  housing  discrimination 
complaints  expected  to  be  processed  by 
the  agency.  HUD  will  incorporate  the 
training  allotment  into  that  agreement. 
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(This  collection  of  information 
requirement  has  been  assigned  OMB 
control  number  2529-0005.) 

D.  Award  Procedures:  Applications 
for  Type  I  funding  will  be  reviewed  upon 
receipt  for  completeness  and  conformity 
with  24  CFR  111.105.  (See  also, 
paragraph  III.  below.) 

///.  Application  Notification  and  Award 
Procedures 

A.  Notification:  All  Applicants  will  be 
notified  of  the  results  of  their  Type  I 
applications  as  soon  as  the  evaluation  of 
their  application  is  completed.  Awards 
for  Type  I  applications  are  expected  to 
be  announced  within  four  weeks  of 
receipt. 

B.  Negotiations:  After  submission  of 
the  application,  but  before  the  award, 
HUD  may  require  that  applicants 
participate  in  negotiations  and  submit 
application  revisions  resulting  from 
those  negotiations. 

C.  Type  of  Funding  Instrument 
Applicants  will  generally  be  funded 
under  fixed-price  cooperative 
agreements.  However,  HUD  reserves  the 
right  to  employ  the  form  of  agreement 
determined  to  be  most  appropriate  after 
negotiation. 

(Title  Vm,  Civil  Rights  Act  of  1068  (42  U.S.C. 
3601-30)  Section  7(d)),  Department  of  HUD 
Act  (42  U.S.C.  3535(d)) 
Dated:  July  25. 1985. 
W.  Scott  Davis, 

General  Deputy  Assistant  Secretary  for  Fair 
Housing  and  Equal  Opportunity. 
[FR  Doc.  85-18426  Filed  6-1-85;  8:45  am] 

MLUNO  COOC  4210-2*-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[N-41005] 

Non-Competitive  Sale  of  Public  Lands 
In  Clark  County,  NV 

Correction 

In  FR  Doc.  85-16547  beginning  on  page 
28287  in  the  issue  of  Thursday,  July  11, 
1985,  the  subject  heading  was 
inaccurate.  "Clark  County,  NE"  should 
have  read  "Clark  County,  NV"  as  set 
forth  above. 

BtUJMO  COOC  lfOe-01-M 

Sodium  Lease  Sale;  Wyoming 

AQENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
action:  Notice. 

summary:  The  Wyoming  State  Office, 
Bureau  of  Land  Management,  is 
proposing  to  hold  a  competitive  sodium 


lease  sale  in  the  Fall  of  1985.  Currently, 
two  tracts  are  proposed  to  be  offered  for 
sale  as  follows: 

Tract  1 

T.  21  N.  R.  106  W,  6th  P.M..  WY 

Sec.  20:  all; 

Sec.  30:  lots  5,  6.  7, 8,  E>/4.  EV4,W%. 
T.  20  N.  R.  109  W.  6th  P.M.,  WY 

Sec.  2:  lots  5,  6,  7.  8.  9, 10, 11, 12. 

Containing  1595.34  acres,  more  or  less. 
T.  17  N,  R.  109  W,  6th  P.M.,  WY 

Sec.  4:  lots  1,  2,  3. 4,  SV4NVi,  S\4 

S«c.  6:  lots  1.  2.  3,  4,  5,  6.  7.  SViNEVi.  SEy4, 
NWy4.EV4SW%.SEy4 
T.  18  N.  R.  109  W.  6th  PA4.,  WY 

Sec.  32:  all. 
T.  17  N,  R.  110  W.  6th  P.M..  WY 

Sec.  2:  lots  1,  2.  3.  4.  SV^NV^,  SV^. 

Containing  2592.74  acres,  more  or  less. 

BLM  is  now  in  the  process  of  soliciting 
comments  concerning  the  makeup  of  the 
proposed  lease  tracts.  Additionally, 
BLM  is  requesting  comments  concerning 
any  other  tracts  of  interest  that  should 
be  offered  for  sale,  on  which  application 
for  lease  has  already  been  made.  If  you 
wish  to  identify  such  additional  lease 
tracts  to  be  offered,  the  following  points 
must  be  addressed: 

1.  The  location  (township,  range, 
section)  of  the  proposed  tract; 

2.  A  brief  justification  of  the  needs  for 
the  sodium  reserves  contained  in  the 
tract; 

3.  An  approximate  timeframe  of  when 
the  reserves  would  be  produced  from 
the  tract;  and 

4.  Evidence  that  the  lands  are 
valuable  for  sodium,  and  mode  of 
occurrence  of  the  deposit,  per  regulation 
43  CFR  3521. 2-1  (c). 

This  information  will  help  BLM  to 
prioritize  tracts  to  be  offered  for  sale, 
and  will  allow  BLM  to  develop  a 
schedule  for  holding  additional  lease 
sales  at  a  later  date,  if  necessary. 

date:  Public  imput  is  welcome  through 
September  1, 1985. 

address:  Public  imput  should  be 
submitted  to  the  Bureau  of  Land 
Management,  Chief,  Branch  of  Solid 
Minerals,  Rock  Springs  District  Office, 
P.O.  Box  1889,  Rock  Springs,  Wyoming 
82902-1869. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ted  Murphy,  Bureau  of  Land 
Management,  Rock  Springs  District 
Office,  P.O.  Box  1869,  Rock  Springs. 
Wyoming  82902-1869.. 

Hillary  A.  Oden, 

State  Director. 

[Fll  Doc.  85-18391  Filed  8-1-85;  8:45  am] 

BKlUNG  code  4310-22-4I 


Bureau  of  Reclamation 

Information  Collection  Submitted  to 
ttie  Office  of  Management  and  Budget 
for  Review  Under  the  Paperworit 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
explanatory  material  may  be  obtained 
by  contacting  the  Bureau's  clearance 
officer  at  the  telephone  number  listed 
below.  Comments  and  suggestions  on 
the  requirement  should  be  made  within 
30  days  directly  to  the  Bureau  Clearance 
Officer  and  to  the  Officer  of 
Management  and  Budget  Interior 
Department  Desk  Officer,  Washington, 
DC.  20503,  telephone  202-395-7313. 

Title:  Procedure  to  Process  and 
Recover  Value  of  Right-of-Use  and 
Administrative  Costs. 

Abstract:  Applicants  for  a  right  to  use 
land  under  the  jurisdiction  of  the  Bureau 
of  Reclamation  must  provide  certain 
specified  information.  The  required 
information  will  accompany  the 
application  and  is  the  basic  information 
necessary  to  enable  the  Bureau  of 
Reclamation  to  determine  whether  or 
not  the  use  can  be  granted.  The 
information  to  be  collected  consists  of 
the  applicant's  name  and  address,  a 
description  of  the  land  on  which  the  use 
is  desired,  the  use  to  which  the  land  will 
be  put,  the  length  of  time  the  use  will  be 
in  effect,  and  a  map  or  drawing  showing 
the  area  on  which  the  desired  use  is  to 
be  located.  If  the  use  involves 
construction,  the  applicant  may  also  be 
required  to  provide  detailed 
construction  plans,  information  needed 
by  Reclamation  to  meet  any 
environmental  or  cultural  resource 
requirements,  and  additional 
information  necessary  to  assure 
Reclamation  that  the  proposed  use  will 
not  conflict  with  the  purpose  for  which 
Reclamation  administers  the  land. 
Bureau  Form  Number  No  forms  are 

involved 
Frequency:  On  occasion 
Description  of  Respondents:  Individuals, 

firms  and  agencies  desiring  to  use 

Bureau  of  Reclamation-administered 

land  for  any  purpose. 
Aimual  Respondents:  400 
Annual  Burden  Hours:  800 
Bureau  Clearance  Officers:  Alma  L 

Gonzales,  a.c.  202  343-4247 
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Dated:  |uly  3a  1985. 
R.A.  Olson. 

Acting  Commissioner.  Bureau  of 
Reclamation. 

|FR  Doc.  85-18383  Filed  8-1-BS:  8:45  am] 

MLLMQCOOe  4310-0»-M 


National  Parfc  Service 

Lalte  Mead  Nationai  Recreation  Area 
Plan  of  Operations,  Capitol  Camp  Mine 

agency:  National  Park  Service.  Interior. 
ACTION:  Notice  of  Availability  of 
proposed  Plan  of  Operations  for  Mining 
Exploration  and  Testing. 

summary:  Pursuant  to  36  CFR  Part  9, 
this  notice  announces  the  availability  of 
the  Plan  of  Operations  for  exploration 
and  lest  mining  on  patented  mining 
claims  collectively  known  as  the  Capitol 
Camp  claims.  These  claims  are  located 
within  the  txiundaries  of  Lake  Mead 
National  Recreation  Area, 
approximately  four  miles  southeast  of 
Nelson,  Nevada. 
date:  Comments  on  the  Plan  of 
Operations  should  be  received  no  later 
than  August  15. 1985. 
ADDRESS:  Persons  wanting  to  review 
this  document  may  do  so  between  7:30 
a.m.  and  4.-00  p.m.  weekdays  at  National 
Park  Service  Headquarters.  Chief 
Ranger's  Office,  601  Nevada  Highway. 
Boulder  City,  Nevada.  Comments  on  the 
Plan  of  Operations  should  be  submitted 
to:  Superintendent  Lake  Mead  National 
Recreation  Area.  601  Nevada  Highway. 
Boulder  City.  Nevada  89005. 
FOR  FURTHER  INFORMATION  CONTACT 
Jerry  D.  Wagers,  Superintendent.  Lake 
Mead  National  Recreation  Area, 
Telephone:  (702)  293-4041. 

Dated:  July  25. 1985. 
|ohn  D.  Cherry. 

Acting  Regional  Director.  Western  Region. 
|FR  Doc.  85-18429  Filed  8-1-85;  8:45  am) 

BILUNG  CODE  4310-70-H 


Alaska  Region;  Subsistence  Resource 
Commission  Meeting 

summary:  The  Alaska  Regional  Office 
of  the  National  Park  Service  announces 
a  forthcoming  meeting  of  the  Denali 
National  Park  Subsistence  Resource 
Commission.  The  following  agenda 
items  will  be  discussed: 

1.  Approval  of  July  1984  meeting 
minutes. 

2.  Subsistence  hunting  program. 

3.  Priorities  for  subsistence  hunters. 

4.  Review  recommendations  of  July 
1984  meeting  for  formal  vote  of 
approval. 

5.  Seasons  and  bag  limits. 


0.  Trapping  and  hunting  area  maps. 

7.  Cantwell  subsistence  zone. 

8.  Other  new  business. 

date:  The  meeting  will  begin  at  9:00  a.m. 
on  August  9. 1985.  and  conclude  the 
afternoon  of  August  10, 1985. 
ADDRESS:  The  meeting  will  be  held  in 
the  Denali  National  Paiii.  Headequarters 
Recreation  Hall,  McKinley.  Alaska. 

FOR  FURTHER  INFORMATION  CONTACT 

Bob  Cunningham.  Superintendent. 
Denali  National  Park.  P.O.  Box  9. 
McKinley  Park.  Alaska  99755.  Phone 
(907)  683-2294. 

SUPPLEMENTARY  INFORMATION:  The 
Denali  National  Park  Subsistence 
Resource  Commission  is  authorized 
under  Title  VIU.  section  808.  of  the 
Alaska  National  Interest  Lands 
Conservation  Act  Pub.  L  96-487. 

Dated:  July  23. 1985. 
Rolwrt  L  Peterson, 

Acting  Regional  Director.  Alaska  Region. 
|FR  Doc.  85-18430  Filed  8-1-85;  8:45  amj 

BHJJMQ  CODE  4370-1O-II 


Chesapeake  and  Ohio  Canal  National 
Historical  Park  Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  Federal  Advisory  Committee  Act 
that  a  meeting  of  the  Chesapeake  and 
Ohio  Canal  National  Historical  Park 
Commission  will  be  held  Saturday. 
September  7. 1985.  at  1:00  p.m.  at  the 
Western  Maryland  Railroad  Station. 
Canal  Street.  Cumberland,  Maryland. 

The  Commission  was  established  by 
Pub.  L.  91-664  to  meet  and  consult  with 
the  Secretary  of  the  Interior  on  general 
policies  and  specific  matters  related  to 
the  adininistration  and  development  of 
the  Chesapeake  end  Ohio  Canal 
National  Historical  Park. 

The  members  of  the  Commission  are 
as  follows: 
Miss  Carrie  Johnson,  Chairman. 

Arlington,  Virginia 
Mr.  Cari  L.  Suipley.  Washington  D.C. 
Ms.  Polly  Bloedom.  Bethesda.  Maryland 
Mr.  James  B.  Coulter.  Annapolis. 

Maryland 
Mrs.  Constance  Lieder,  Baltimore. 

Maryland 
Mr.  William  H.  Ansel,  Jr.,  Romney,  West 

Virginia 
Mr.  Silas  Starry.  Shepherdstown.  West 

Virginia 
Mr.  John  D.  Millar.  Cumberland. 

Maryland 
Mr.  Rockwood  H.  Foster.  Washington, 

DC. 
Mr.  Barry  Passett.  Washington.  D.C. 
Ms.  Barbara  Yeaman,  Brookmont. 

Maryland 
Ms.  Joan  LaRock.  Lovettsville,  Virginia 
Ms.  Elise  Heinz.  Arlington.  Virginia 


Ms.  Marjorie  Stanley,  Silver  Spring. 

Maryland 
Mrs.  Minny  Pohlmann.  Dickerson. 

Maryland 
Dr.  James  H.  Gilford.  Frederick, 

Maryland 
Mr.  R.  Lee  Downey.  Williamsport 

Maryland 
Mr.  Edward  K.  Miller,  Hagerstown. 

Maryland 

Matters  to  be  discussed  at  this 
meeting  include: 

1.  Old  and  new  business. 

2.  Superintendent's  report. 

3.  Committee  reports: 

Plans  and  Projects  Committee. 
Recreation  Policies  and  Issues 
Committee. 
Resource  Protection  Committee. 

4.  Public  comments. 

The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public  may 
file  with  the  Commission  a  written 
statement  concerning  the  matters  to  be 
discussed. 

Persons  wishing  further  information 
concerning  this  meeting,  or  who  wish  to 
submit  written  statements,  may  contact 
Richard  L.  Stanton.  Superintendent. 
C&O  Canal  National  Historical  Park. 
P.O.  Box  4,  Sharpsburg.  Maryland  21782. 

Minutes  of  the  meeting  will  be 
available  for  public  inspection  six  (6) 
weeks  after  the  meeting  at  Park 
Headequarters.  Sharpsburg.  Maryland. 

Dated:  July  29. 1985. 

Lowell  V.  SturgilL 

Acting  Regional  Director,  National  Capital 
Region. 

[FR  Doc.  85-18431  Filed  8-1-85:  8:45  am| 
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INTERSTATE  COMMERCE 
COMMISSION 

Intent  To  Engage  In  Compensated 
intercorporate  Klauling  Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

1.  Parent  corporation  and  address  of 
principal  office.  American  Precast 
Trucking  Company,  a  division  of 
Jefferson  Corporation,  One  Virginia 
Avenue,  Indianapolis,  IN  46204. 

2.  Wholly-Owned  subsidiaries  that 
will  participate  in  the  operations,  and 
State(s)  of  incorporation. 

American  Precast  Concrete.  Inc..  an 
Indiana  Corporation,  One  Virginia 
Avenue,  Indianapolis.  IN  46204; 
and 


Jefferson  Concrete  Systems,  Inc..  an 
Indiana  Corporation,  One  Virginia 
Avenue,  Indianapolis,  IN  46204. 

Note. — American  Precast  Trucking 
Company  also  intends  to  engage  in 
compensated  intercorporate  hauling  on 
behalf  of  the  two  divisions  of  American 
Precast  Concrete,  Inc.: 

Span  Deck  of  Indiana,  1030  South  Kitley 

Avenue.  Indianapolis.  IN  46203; 
and 
American  Precast  Concrete  of  Ohio.  3400 

Jackson  Pike,  P.O.  Box  475,  Grove  City,  OH 

43123. 

1.  Parent  corporation  and  address  of 
principal  office:  Anderson,  Clayton  & 
Co.,  Interfirst  Plaza.  1100  Louisiana 
Street,  Suite  3800,  Houston,  TX  77002. 

Mailing  address:  P.O.  Box  2538. 
Houston.  TX  77252. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
their  states  of  incorporation: 

(i)  Gaines  Foods,  Inc.,  Red  Oak  Plaza. 
West  Red  Oak  Lane.  White  Plains.  New 
York  10604;  Incorporated  in  the  State  of 
Delaware. 

(ii)  Igloo  Corporation.  1001  West  Belt 
Drive.  P.O.  Box  19332,  Houston,  TX 
77024;  Incorporated  in  the  State  of 
Delaware. 

(iii)  Anderson  Clayton  Foods,  Inc.. 
12221  Merit  Drive.  Dallas.  TX  75251; 
Incorporated  in  the  State  of  Delaware. 

(iv)  ACCO  Feeds,  Inc.,  P.O.  Box  521. 
774  China  Street.  Abilene,  TX  79604; 
Incorporated  in  the  State  of  Delaware. 

3.  Wholly-owned  division  which  will 
participate  in  the  operations:  (i)  Gulf 
Atlantic  Distribution  Services,  3721 
Dacoma,  Houston,  TX  77092. 

1.  Parent  corporation  and  address  of 
principal  office:  INTERCO  Incorporated, 
10  Broadway,  St.  Louis,  Missouri  63102. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations  and 
states  of  incorporation: 

Delmar  Sportswear,  Inc.,  Maryland 

Big  Yank  Corporation.  Delaware 

Patriot  Investment  Company,  Missouri 

Fine's  Men's  Shops,  Inc.,  Virginia 

F  M  Stores,  Inc.,  Missouri 

United  Shirt  Distributors,  Inc.,  Delaware 

Golde's  Department  Stores,  Inc.,  Missouri 

QCS,  Inc.,  Missouri 

Cowden  Manufacturing  Company,  Kentucky 

Stuffed  Shirt,  Inc.,  Delaware 

Queen  Casuals,  Inc.,  Delaware 

Northeast  Factory  Outlet,  Pennsylvania 

Londontown  Corporation,  Delaware 

Matthew  Manufacturing  Company,  Maryland 

Star  Sportswear  Manufacturing  Corp., 

Delaware 
The  Scranton  Outlet  Corporation,  Delaware 
Washington  Holding  Company,  Georgia 
Milford  Sportswear,  Inc.,  Delaware 
Sky  City  Stores,  Inc.,  Delaware 
Broyhill  Furniture  Industries,  Inc.,  North 

Carolina 
The  Lone  Star  Hat  Company,  Texas 
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Grand  Entry  Hat  Corp.,  New  York 
Central  Hardware  Company,  Missouri 
Witte  Hardware  Corporation.  Missouri 
T  A  Whitney  Ltd.,  Delaware 
INTERCO  Export.  Ltd.,  Missouri 
Lease  Management.  Inc.,  Missouri 
Abe  Schrader  Corporation,  Delaware 
SS  Advertising  Associates.  Inc.,  New  York 
The  Biltwell  Company,  Inc.,  Missouri 
Ace  Sweater  Mills,  Inc.,  South  Carolina 
Campus  Sweater  &  Sportswear  Export 

Company,  Ohio 
Carolina  Sportwear  Company,  North 

Carolina 
Central  Sportswear  Company,  North  Carolina 
Chester  Sportswear  Company.  South 

Carolina 
Creedmoor  Sportswear  Company,  South 

Carolina 
Ellwood  Knitting  Mills,  Inc.,  Pennsylvania 
Warren  Shirt  Company,  Pennsylvania 
St.  Paul  Sportswear  Company,  Virginia 
Label  Corp..  South  Carolina 
Kenbridge  Sportswear  Company,  Virginia 
H  &  H  Manufacturing  Corp.,  Georgia 
Nationwide-Penncraft,  Inc.,  Georgia 
Rogin,  Inc.,  Georgia 

LaCrosse  Sportswear  Corporation.  Virginia 
Factory  Outlet  Company.  Delaware 
Clayton  Trading  Company,  Missouri 
Lexington  Sportswear  Company,  South 

Carolina 
Louisburg  Sportswear  Company,  North 

Carolina 
Morgan  Sportswear  Company,  Georgia 
Olympic  Sweater  &  Sportswear  Company, 

Ohio 
Southampton  Sportswear  Corporation,  Ohio 
Swainsboro  Sportswear  Company,  Georgia 
Campus  Far  East  Company,  Ohio 
Flat  Rock  Manufacturing  Company,  Georgia 
The  Florsheim  Shoe  Store  Company  of 

Fairfield,  Alabama 
The  Florsheim  Shoe  Store  Company  of 

Hollywood,  California,  California 
The  Florsheim  Shoe  Store  Company  of  Santa 

Barbara,  California 
The  Florsheim  Shoe  Store  Company  of  Merle 

Hay  Mall,  Iowa 
The  Florsheim  Shoe  Store  Company  of  San 

Diego,  Ltd.,  California 
The  Florsheim  Shoe  Store  Company  of 

California,  California 
Thayer  McNeil  Shoe  Company  of  San  Mateo, 

California 
The  Florsheim  Shoe  Store  Company  of 

Tremont,  Colorado 
The  Florsheim  Shoe  Store  Company  of 

Waterbury,  Connecticut 
The  Florsheim  Shoe  Store  Company  of 

Clarence,  N.Y.  Inc.,  New  York 
The  Florsheim  Shoe  Store  Company  of 

Dadeland,  Florida,  Florida 
The  Florsheim  Shoe  Store  CompanJ^of 

Georgia,  Georgia 
Thayer  McNeil  of  Miami.  Inc..  Florida 
The  Florsheim  Shoe  Store  Company  of  Miami 

Beach,  Florida,  Florida 
The  Chicago  Florsheim  Shoe  Store  Company, 

Illinois 
The  Florsheim  Shoe  Store  Company  of 

Lafayette  Square,  Inc.,  Indiana 
The  Florsheim  Shoe  Store  Company  of 

Braintree,  Inc..  Massachusetts 
The  Florsheim  Shoe  Store  Company  of 

Woodland,  Michigan 


The  Florsheim  Shoe  Store  Company  of 

Brookdale,  Minnesota,  Minnesota 
The  Florsheim  Shoe  Store  Company  of 

Oxmoor,  Kentucky 
The  Florsheim  Shoe  Store  Company  of 

Southdale.  Minnesota 
The  Florsheim  Shoe  Store  Company  of  New 

Orleans,  Inc.,  Louisiana 
The  Florsheim  Shoe  Store  Company  of 

Baltimore,  Maryland 
The  Florsheim  Shoe  Store  Company  of  West 

County,  Missouri 
L  J.  O'Neill  Shoe  Company,  Missouri 
Tlie  Florsheim  Shoe  Store  Company  of 

Moorestown,  New  Jersey 
The  Florsheim  Shoe  Store  Co.,  Inc.  New  York 
The  Florsheim  Shoe  Store  Company  of 

Livingston,  New  Jersey 
The  Florsheim  ^oe  Store  Company  of 

Sunrise  Mall,  Inc.,  New  York 
The  Florsheim  Shoe  Store  Company  of 

Arkron,  Ohio.  Ohio 
The  Florsheim  Shoe  Store  Company  of 

Canton.  Ohio 
TTie  Florsheim  Shoe  Company,  Ohio 
The  Florsheim  Shoe  Store  Company  of 

Cincinnati,  Ohio 
The  Rorsheim  Shoe  Store  Company  of 

Southwyck.  Ohio 
The  Florsheim  Shoe  Store  Company  of 

Cleveland  Heights,  Ohio,  Ohio 
The  Florsheim  Shoe  Store  Company  of 

Cleveland,  Ohio,  Ohio 
The  Florsheim  Shoe  Store  Company  of 

Eastland,  Ohio 
The  Cleveland  Florsheim  Shoe  Company. 

Ohio 
The  Florsheim  Shoe  Store  Company  of 

Fairview,  Ohio  , 

The  Florsheim  Shoe  Store  Company  of 

Mentor,  Ohio 
The  Florsheim  Shoe  Store  Company  of 

Franklin  Park.  Ohio 
The  Florsheim  Shoe  Store  Company  of 

Shepard  Mall.  Oklahoma 
The  Florsheim  Shoe  Store  Company  of  Alder 

Street,  Oregon 
The  Florsheim  Shoe  Store  Company  ofUayd 

Center,  Oregon 
The  Florsheim  Shoe  Store  Company  of 

Neshaminy,  Pennsylvania 
The  Florsheim  Shoe  Store  Company  of 

Monroeville,  Pennsylvania 
TTie  Florsheim  Shoe  Store  Company  of 

Pittsburg,  Pennsylvania,  Pennsylvania 
Thayer  McNeil  Shoe  Company  of  Pittsburg. 

Pennsylvania 
The  Florsheim  Shoe  Store  Company  of 

Warwick,  Rhode  Island 
The  Florsheim  Shoe  Store  Company  of 

Whitehaven,  Tennessee.  Tennessee 
The  Florsheim  Shoe  Store  Company  of  North 

Park,  Texas 
The  Florsheim  Shoe  Store  Company  of 

Philadelphia,  Pennsylvania.  Pennsylvania 
The  Philadelphia  Florsheim  Shoe  Store 

Company,  Pennsylvania 
The  Florsheim  Shoe  Store  Company  of 

Houston,  Texas,  Texas 
The  Florsheim  Shoe  Store  Company  of 

Memorial  City,  Texas 
The  Florsheim  Shoe  Company.  Utah 
The  Florsheim  Shoe  Store  Company 

Incorporated  of  Richmond.  Virginia. 

Virginia 
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The  Floraheim  Shoe  Store  Company  of 

Cloverleaf,  Virginia 
Tite  Floraheim  Shoe  Store  Company  of 

SouthCenter,  Washington 
The  Floraheim  Shoe  Store  Company  of 

BrooUield,  Inc..  Wisconsin 
Duane's  East.  Inc..  New  York 
Thompson.  Boland  &  Lee.  Inc..  Delaware 
The  Floraheim  Shoe  Store  Company  of 

Hawaii.  Delaware 
Miller  Taylor  Shoe  Company.  Georgia 
Senack  Shoes,  Inc..  Missouri 
Senack  Shoes  of  Alabama.  Inc.,  Alabama 
Senack  Shoes  of  Arkansas.  Inc..  Arkansas 
Senack  Shoes  of  California.  Inc.  California 
Senack  Shoes  of  Illinois,  Inc..  Illinois 
Senack  Shoes  of  West  Virginia.  Inc.,  West 

Virginia 
Senack  Shoes  of  Central  States.  Inc., 

Wisconsin 
Senack  Shoes  of  Iowa.  Inc..  Iowa 
Senack  Shoes  of  Kf  .isas.  Inc.  Kansas 
Senack  Shoes  of  Kentucky.  Inc.,  Kentucky 
Senack  Shoes  of  Louisiana.  Inc.  Louisiana 
Senack  Shoes  of  Minnesota.  Inc.,  Minnesota 
Senack  Shoes  of  Mississippi.  Inc..  Mississippi 
Senack  Shoes  of  Missouri,  Inc..  Missouri 
Senack  Shoes  of  Nebraska.  Inc..  Nebraska 
Senack  Shoes  of  New  Mexico.  Inc..  New 

Mexico 
Senack  Shoes  of  New  York,  Inc..  New  York 
Senack  Shoes  of  Connecticut,  Inc., 

Connecticut 
Senack  Shoes  of  Northeast,  Inc.,  Missouri 
Senack  Shoes  of  Oklahoma,  Inc.  Oklahoma 
Senack  Shoes  of  Tennessee,  Inc.  Tennessee 
Senack  Shoes  of  Texas,  Inc.  Texas 
Idaho  Department  Store  Company.  Colorado 
Wigwam  Stores  Ltd.,  Washington 
Keith  O'Brien  Stores  Inc.  Oregon 
Keith  O'Brien,  Inc.  Utah 
Carithere  Stores.  Inc.,  California 
Keith  O'Brien  Investment  Company,  Idaho 
Thorntons  Realty  Co..  Texas 
Ethan  Allen  Inc.,  Delaware 
Andover  Wood  Peoducts,  Inc,  Maine 
EA  Enterprises.  Inc,  Florida 
Ethan  Allen  Adco,  Inc,  New  York 
Lake  Avenue  Associates.  Inc..  Connecticut 
Northeast  Consolidated.  Inc.  Vermont 
Riveraide  Water  Works.  Inc.  Vermont 
KEA  International  Inc..  New  York 
General  Furniture  Corporation.  Delaware 

1.  Parent  corporation  and  address  of 
principal  office:  USG  Corporation,  101 
South  Wacker  Drive.  Chicago,  IHinois 
60606. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations  and 
addresses  of  their  principal  offices: 


Cofpofalion  and  pnnciptt  oMm  addrMt 


CoporMion  and  prinopal  offica  adikew 


(a)  A.P    Groan   nefcaclMies   Co.   Graan 
Boiavanl  Manco.  MO  66266 

(b)  The  E  J   Banati  Company,  700  Po<»e« 
S  W  .  R«rion.  WA  96055. 

(CJ  Bagetow^jptak  Corporaaon.  21201  Civk 

Center  Orwe.  SoutMwW.  Ml  46078 
(d)  Btgatow^jptsk  of  Canada  Umilad.  1S31 

Mttaia    Avanua.    MiMBapp.    Onivio 

L4X  1K7.  C«iada. 
(a)  BigetoW'UiMli  Expon  Corporaaon.  8921 

f*a*mxx3.  MouaUxi.  TX  77021 
tfl  A.   Lyrw  Thoma*  Company.  Incorporat- 

ad.  10  Eaal  Bum  Boutevard.  RKbmond. 

VA2322S. 


WaaNngton. 


(g)  Canadian  Gypsum  Company  Umitad/Lj 

Compana  Du  Gypaa  CXi  Canada.  Lm- 

tae.    777   Bay   Saaal   Toronto.   Onlano 

M5W  1K8.  Canada, 
(h)  C.NQ    Oiaktwtton  Umilad.   777  Bay 

Straat     Toronto.     Ontario    MSK     1K8. 

Canada. 
(9  Bnaco  Uvwig.  Ltd..  741 1  Bidar  Avanua. 

Btxnady.    Bntah    Columbia    VST    456. 

Canada. 
(0  Fundy  Gypsum  Company  Lmtad.  Wmd- 

aor.  ^4owa  Scota  BON  2T0.  Cwada. 
(k)  una  Narrowt  Qypaum  Company  Umif. 

ad.    777    Bay   Sttiaat    Toronto.    Ontano 

M5W  1K8.  Canada. 
(I)   LAW   Sufftf  Corporation.    101    SouOi 

Wackar  Oriva,  Chcago.  IL  60606. 
(m)  Golumtiia  Building  Matanala  Corpora- 
lion,  101  Sout^  Wacitar  Onve.  Cncago. 

N.  60606 
(n)  C-S-W  Orywal  Supply  Company.   101 

South  Wadtar  Oma.  Ctiicago.  H.  60606 
(o)  SvxAmg  Sparialiaw.  Inc..   101   Soulti 

Wacker  Onva.  Ctwago.  H.  60606. 
(pl  Manual.  Inc.  101  Soutf)  Wackar  Onve. 

CNcago.  IL  60606 
(q)  Uniled  Statea  Gypsum  Export  Company. 

101    Sou»   Wackar  Oriva.   Cfcago.   IL 

60606 
(r)  Wiss.  JarMwy.  Elstnar  Asaooalas.  Inc . 

330    Pfmgslan    Road,    Northbrook.     IL 

60062. 
*(s)  United  Stales  Gypsum  Company.  101 

South  Wackar  Oriva,  Chicaga  N.  60606 
*(t)  Gypsum  Energy  Management  Compa- 
ny. PO  Box  220.  Pambroka,  NY  140S6 
'(u)    Waaltiank    Planing    Company.    648 

North  Poplar  Street  Greenville,  Misan- 

svpi  38701. 
*(v)    USG    Industnes.    Inc..    101     South 

Wackar  Onva.  Chcago.  H.  60606. 
'(«•)    Maaonila    Corpotttion.    101    South 

Wackar  Oriva.  CNcago.  H.  60606. 
*M  USG  AooiMlical  Product*  Convany. 

101   SouVi  Wackar  Onva.   Chicago.   IL 

60606. 
'(y)  Marbrila  Manulactimg  Company.  101 

South  Wackar  Onva.  Chicago.  K.  60606. 


Canada. 

Canada^ 

Canada. 

Canada. 
Canada^ 

Delatvara. 
Delaware 

Delaware. 
Delaware 
Delaware 
Delaware 

llknoo. 

Delaware 
Delaware. 

Louisiana. 

Delaware 
Delaware 
Delaware. 

New  York. 


Canada. 

Teua. 

Vrynia. 


*lr¥Sca«as  ctiange. 

JameaH.  Bayne, 

Secretary. 

[FR  Doc.  85-18377  Filed  8-1-85;  8:45  am) 

8IUJNQCOOC  703«-01-« 


[Docket  Nos.  AB-105  (Sut>-9X),  AB-72  (Sut>- 
8X)1 

The  Western  Pacific  Railroad  Co.— 
Discontinuance  of  Operations 
Exemption — in  Sutter  County,  CA,  and 
Sacramento  Norttiem  Railway- 
Abandonment  Exemption— in  Sutter 
County,  CA;  Exemption 

The  Western  Pacific  Railroad 
Company  (WP).  operator  of  the  line,  and 
Sacramento  Northern  Railway  (SN). 
owner  of  the  line  to  be  abandoned,  have 
filed  a  notice  of  exemption  under  49  CFR 
1152  Subpart  F — Exempt  Abandonments 
and  Discontinuance  of  Service  and 
Trackage  Rights.  SN  will  abandon  and 
WP  will  discontinue  service  on  a  portion 
of  the  Tarke  Branch  rail  line  from 
milepost  7.11  to  the  end  of  the  line  at 
milepost  10.45.  near  Tarke.  a  distance  of 
approximately  3.34  miles,  in  Sutter 
County,  CA. 

Applicants  have  certified  (1)  that  no 
local  traffic  has  moved  over  the  line  for 


at  least  2  years  and  that  no  overhead 
traffic  moves  over  the  line,  and  (2)  that 
no  formal  complaint  filed  by  a  user  of 
rail  service  on  the  line  (or  by  a  State  or 
local  governmental  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Commission  or  any  U.S.  District 
Court,  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period.  The  appropriate  State  agency 
has  been  notified  in  writing  at  least  10 
days  prior  to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co.— 
Abandonment — Goshen,  360  I.C.C.  91 
(1979). 

The  exemption  will  be  effective 
September  1, 1985  (unless  stayed 
pending  reconsideration).  Petitions  to 
stay  must  be  filed  by  August  12, 1985 
and  petitions  for  reconsideration, 
including  environmental,  energy,  and 
public  use  concerns,  must  be  filed  by 
August  22. 1985  with:  Office  of  the 
Secretary.  Case  Control  Branch. 
Interstate  Commerce  Commission.     • 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Joseph  D. 
Anthofer.  1416  Dodge  Street,  Omaha. 
NE. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  fuly  19. 1985. 

By  the  Commission.  Heber  P.  Hardy. 
Director,  Office  of  Proceedings. 
)amea  H.  Bayne, 
Secretary. 
[FR  Doc.  85-18380  Filed  8-1-85;  8:45  am) 

■tLUNQ  COOC  7035-01-M 


( Finance  Docket  No.  30694  ] 

Burlington  Northern  Railroad  Co., 
IMIssouri-Kansas-Texas  Railroad  Co.; 
Trackage  Rights;  Exemption. 

Missouri-Kansas-Texas  Railroad 
Company  (MKT)  has  agreed  to  continue 
to  grant  trackage  rights  to  Burlington 
Northern  Railroad  Company  (BN) 
between  Dallas  and  Waxahachie,  TX,  a 
distance  of  approximately  29.13  miles. 
The  trackage  rights  renewal  became 
effective  July  23, 1985. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 


be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction. 

Dated:  July  25, 1985. 

By  the  Commission  Heber  P.  Hardy, 
Director,  Office  of  Proceedings. 
lames  H.  Bayna, 
Secretary. 
|FR  Doc.  85-18378  Filed  8-1-85;  8:45  am] 

BlUJMa  COOC  7«3»-01-M 


Atchison,  Topeka  and  Santa  Fa 
Railway  Co^  Passenger  Train 
Operation 

(I.C.C.0r(torNo.P-»5] 

It  appearing,  that  the  National 
Railroad  Passenger  Corporation 
(Amtrak)  has  established  through 
passenger  train  service  between  New 
Orleans,  Louisiana  and  Los  Angeles, 
California,  and  between  Chicago, 
Illinois  and  Los  Angeles,  California,  via 
San  Antonio,  Texas.  The  operation  of 
these  trains  requires  the  use  of  the 
tracks  and  other  facilities  of  Southern 
Pacific  Transportation  Company  (SP).  A 
portion  of  the  SP  tracks  near  Coachella, 
California,  are  temporarily  out  of  service 
because  of  a  chemical  fire.  An  alternate 
route  is  available  via  The  Atchison, 
Topeka  and  Santa  Fe  Railway  Company 
between  Los  Angeles,  California  and 
Phoenix,  Arizona,  via  Barstow, 
California. 

It  is  the  opinion  of  the  Commission 
that  the  use  of  such  alternate  route  is 
necessary  in  the  interest  of  the  public 
and  the  commerce  of  the  people;  that 
notice  and  public  procedure  herein  are 
impracticable  and  contrary  to  the  public 
interest;  and  that  good  cause  exists  for 
making  this  order  effective  upon  less 
than  thirty  days'  notice. 

It  is  ordered. 

(a)  Pursuant  to  the  authority  vested  in 
me  by  order  of  the  Commission  decided 
April  29, 1982,  and  of  the  authority 
vested  in  the  Commission  by  section 
402(c)  of  the  Rail  Passenger  Service  Act 
of  1970  (45  U.S.C.  562(c)),  The  Atchison, 
Topeka  and  Santa  Fe  Railway  Company 
(ATSF)  is  directed  to  operate  trains  of 
the  National  Railroad  Passenger 
Corporation  (Amtrak]  between  Los 
Angeles,  California,  via  Barstow, 
California,  and  a  connection  with 
Southern  Pacific  Transportation 
Company  at  Phoenix,  Arizona. 

(b)  In  executing  the  provisions  of  this 
order,  the  common  carriers  involved 
shall  proceed  even  though  no 
agreements  or  arrangements  now  exist 
between  them  with  reference  to  the 
compensation  terms  and  conditions 
applicable  to  said  transportation.  The 
compensation  terms  and  conditions 
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shall  be,  during  the  time  this  order 
remains  in  force,  those  which  are 
voluntarily  agreed  upon  by  and  between 
said  carriers;  or  upon  failure  of  the 
carriers  to  so  agree,  the  compensation 
terms  and  conditions  shall  be  as 
hereafter  fixed  by  the  Commission  upon 
petition  of  any  or  all  of  the  said  carriers 
in  accordance  with  pertinent  authority 
conferred  upon  it  by  the  Interstate 
Commerce  Act  and  by  the  Rail 
Passenger  Service  Act  of  1970,  as 
amended. 

(c)  Application.  The  provisions  of  this 
order  shall  apply  to  intrastate,  interstate 
and  foreign  commerce. 

(d)  Effective  date.  This  order  shall 
become  effective  at  9:10  p.m.,  (EDT). 
June  26. 1985. 

(e)  Expiration  date.  The  provisions  of 
this  order  shall  expire  at  11:59  p.m. 
(PDT),  June  30, 1985,  unless  otherwise 
modified,  amended,  or  vacated  by  order 
of  this  Commission. 

This  order  shall  be  served  upon  The 
Atchison,  Topeka  and  Santa  Fe  Railway 
Company  and  upon  the  National 
Railroad  Passenger  Corporation 
(Amtrak),  and  a  copy  of  this  order  shall 
be  filed  with  the  Director,  Office  of  the 
Federal  Register. 

Issued  at  Washington,  D.CL.  ]une  26, 1985. 
Interstate  Commerce  Commission. 
lohn  H.  O'Brien, 
Agent 
(FR  Doc  85-18379  Filed  8-1-85;  8:45  am] 

MLUNQCOOC  7«3S-01-«I 

[Ex  Part*  No.  MC-122  (Sut>-No.  2)] 

L«as«  of  Equipment  and  Drivers  to 
Private  Carriers — Petitions  for 
■Modification 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Reopening  of  policy  statement. 

SUMMARr.  In  Ex  Parte  No.  MC-122  (Sub- 
No.  2),  Lease  of  Equipment  and  Drivers 
to  Private  Carriers,  47  FR  7885,  February 
23, 1982)  132  M.C.C.  756  (1982),  the 
Commission  established  a  new  test  for 
determining  whether  private  carriers  or 
shippers  utilizing  leased  equipment  and 
drivers  from  an  unregulated  single 
source  are  engaged  in  for-hire  or 
proprietary  transportation.  The  test  is 
comprised  of  six  minimum  criteria,  one 
being  that  the  minimum  lease  term  be 
for  30  days. 

In  adopting  the  proposal  in  Ex  Parte 
No.  MC-43  (Sub-No.  15).  Elimination  of 
Thirty  Day  Leasing  Requirement.  49  FR 
47850  (December  7, 1984),  to^liminate 
the  requirement  that  equipment  be 
leased  by  regulated  carriers  for  a 
minimum  duration  of  30  days  when 


operated  by  its  owner,  the  Commission 
acknowledged  one  of  three  petitions 
seeking  to  also  eliminate  the  30-day 
criterion  in  this  proceeding.  We  request 
comments  on  whether  the  requirement 
of  a  30-day  lease  should  be  deleted  in 
leases  of  equipment  and  drivers  to 
private  carriers. 

Copies  of  the  petitions  are  available 
for  public  inspection  and  copying  at  the 
Office  of  the  Secretary.  Interstate 
Commerce  Commission,  12th  SL  and 
Constitution  Ave..  NW.,  Washington. 
DC  20423,  and  from  petitioners' 
representatives: 

For  Private  Truck  Council  of  America. 
Inc.:  Richard  P.  Schweitzer.  Private 
Truck  Council  of  America.  Inc,  2022  P. 
St..  NW..  Washington.  DC  20036. 

For  Private  Carrier  Conference.  Inc, 
and  National-American  Wholesale 
Grocers'  Association:  William  R 
Borghesani,  )r.,  Keller  and  Heckman. 
1150  17th  St.,  NW.,  Suite  lOOa 
Washington.  DC  2003a 

DATES:  Comments  from  interested 
persons  are  due  September  a.  1985. 

ADDRESS:  An  original  and  15  copies  of 
comments  should  be  sent  to:  Ex  Parte 
No.  MC-122  (Sub-No.  2).  Office  of  Ae 
Secretary,  Case  Control  Branch. 
Interstate  Commerce  Commission. 
Washington.  DC  20423. 

FOR  RIRTHER  INRNIMATIOH  CONTACR 

Robert  G.  Rothstein.  (202)  275-7912  or 
Howell  L  Spom.  (202)  275-7801. 

SUPPLEMENTARY  INFORaUTION: 

Additional  information  is  contained  in 
the  full  Commission  decision  that  is 
available  for  public  inspection  and 
copying  at  the  Office  of  the  Secretary. 
Interstate  Commerce  Commission,  or 
may  be  purchased  from  TS  InfoSystems. 
Inc..  Room  2229,  Interstate  Commerce 
Commission  Building.  12th  St  and 
Constitution  Ave.,  NW..  Washington. 
DC  20423;  or  call  toll-free  (800)  424-5403. 
or  (202)  289-4357  in  the  Washington.  DC. 
metropolitan  area. 

This  notice  and  accompanying 
decision  are  issued  pursuant  to  5  U.S.C 
553. 

Decided:  July  24. 198S. 

By  the  Commission.  Chainnan  Tayior,  Vice 
Chairman  Gradison,  Commissioners  Sterrett 
Andre.  Simmons,  Laml>oley  and  Strenio. 
Chairman  Taylor  concurred  with  a  aeparate 
expression. 

James  H.  Bayne. 

Secretary. 

[FR  Doc  85-18381  Filed  8-l-8.'i;  8:45  am| 
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DEPARTMENT  OF  JUSTICE 

Information  Collectlon(s)  Umtor  0MB 
Review 

July  30. 19B5. 

The  OfTice  of  Management  and  Budget 
(OMB)  has  t>een  sent  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35]  since  the  last  hst  was 
published.  The  list  has  all  entries 
grouped  into  new  forms,  revisions,  or 
extensions.  Each  entry  contains  the 
following  information: 

(1)  The  name  and  telephone  number  of 
the  Agency  Clearance  Officer  (from 
whom  a  copy  of  the  form  and  supporting 
documents  is  available: 

(2)  The  office  of  the  agency  issuing  the 
form; 

(3)  The  title  of  the  form: 

(4)  The  agency  form  number,  if 
applicable; 

(5)  How  often  the  form  must  be  filled 
out; 

(6)  Who  will  be  required  or  asked  to 
report; 

(7)  An  estimate  of  the  number  of 
responses: 

(8)  An  estimate  of  the  total  number  of 
hours  needed  to  fill  out  the  form; 

(9)  An  indication  of  whether  Section 
3504(h)  of  Pub.  L  96-511  applies;  and. 

(10)  The  name  and  telephone  number 
of  the  person  or  office  responsible  for 
the  OMB  review. 

Copies  of  the  proposed  form(s)  and 
the  supporting  documentation  may  be 
obtained  from  the  Agency  Clearance 
Officer  whose  name  and  telephone 
nimiber  appear  under  the  agency  name. 
Comments  and  questions  regarding  the 
item(s)  contained  in  this  list  should  be 
directed  to  the  reviewer  listed  at  the  end 
of  each  entry  and  to  the  Agency 
Clearance  Officer.  If  you  anticipate 
commenting  on  a  form  but  find  that  time 
to  prepare  will  prevent  you  from 
submitting  comments  promptly,  you 
should  advise  the  reviewer  and  the 
Agency  Clearance  Officer  of  your  intent 
as  early  as  possible. 

Department  of  Justice 

Agency  Clearance  Officer  Larry  E. 
Miesse.  202/633-4312 

Revision  of  a  Currently  Approved 
Collection 

(1)  Larry  E.  Miesse.  202/633-4312 

(2)  Office  of  Justice  Programs. 
Department  of  Justice 

(3)  CRIME  VICTIMS  COMPENSATION 
GRANT  GUIDEUNES 

(4)  None 

(5)  Semi-annually 

(6)  State  and  local  governments.  The 
information  requested  is  necessary  to 


(1)  submit  a  statutorily-required  report 
to  the  Congress  on  the  effectiveness  of 
the  Victims  of  Crime  Act;  (2) 
efficiently  manage  the  victims 
program;  and,  (3)  assure  grantees' 
compliance  with  statutory  criteria. 
The  affected  public  consists  of  the  40 
State  crime  victim  compensation 
program  offices.-  »• 

(7)  40  respondents 

(8)  640  burden  hours 

(9)  Not  applicable  under  3504(h) 

(10)  Robert  Veeder— 395-4814 
Larry  E  M1«sm, 

Department  Clearance  Officer,  Department  of 

Justice. 

[FR  Doc.  85-18385  Filed  8-1-85;  8:45  am) 

MUJNO  COM  4410-«1-ll 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-15,861  and  TA-W-15.  880] 

Avondale  Mills,  Sycamore,  and 
Lafayette,  AL;  Negative  Determination 
Regarding  Applications  for 
Reconsideration 

By  application  dated  July  12, 1985,  the 
conipany  requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Negative  Determination 
Regarding  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  in  the 
case  of  workers  and  former  workers  at 
Avondale  Mills'  Sycamore  and 
Lafayette.  Alabama  plants,  The 
Sycamore  determination  was  published 
in  the  Federal  Register  on  July  9, 1985  (50 
FR  28047).  The  Lafayette  determination 
was  published  in  the  Federal  Register  on 
July  16. 1985  (50  FR  28854). 

Pursuant  to  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous: 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  previously 
considered:  or 

(3)  If,  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  company  claims  that  imports  of 
yam  already  incorporated  into  a 
finished  article  must  be  considered  as 
like  or  directly  competitive  with 
manufactured  yam.  The  company  also 
claims  that  there  was  an  85  percent 
increase  in  imports  of  yam  in  1983 
compared  to  1982  and  that  this  increase 
must  be  considered  significant 


The  Department's  review  shows  that 
although  U.S.  imports  of  yarn  were 
increasing  in  1983  they  were  negligible 
when  compared  to  total  U.S.  production. 
The  investigation  findings  also  showed    . 
that  the  "contributed  importantly"  test 
of  the  Group  Eligibility  Requirements  of 
the  Trade  Act  was  not  met  for  workers 
at  the  Sycamore  and  Lafayette, 
Alabama  plants.  This  test  is  generally 
demonstrated  through  a  customer 
survey  of  the  firm's  customers.  The 
customer  survey  for  the  Sycamore  plant 
revealed  that  most  of  the  responding 
customers  which  accounted  for  the 
major  share  of  the  Sycamore  plant's 
1984  sales  did  not  import  polyester  and 
cotton  yam.  Those  responding 
customers  which  reduced  purchases 
from  Avondale  and  increased  imports 
reported  a  level  of  increase  in  imports 
which  was  negligible  relative  to  the 
survey  group's  total  purchase  decline 
from  Avondale  Mills.  The  customer 
survey  for  the  Lafayette  plant  showed 
that  none  of  the  responding  customers, 
which  represented  the  major  share  of 
the  Lafayette  plant's  1984  sales, 
imported  yam. 

In  discussing  the  term  "like  or  directly 
competitive"  as  used  in  the  Trade  Act  of 
1974,  the  courts  have  concluded  that 
imported  finished  articles  are  not  like  or 
directly  competitive  with  domestic 
component  parts  thereof.  United  Shoe 
Workers  of  America,  AFL-CIO  v. 
Bedell,  506  F.  2d  174  (1974).  In  that  case, 
the  court  held  that  imported  finished 
women's  shoes  were  not  like  or  directly 
competitive  with  shoe  counters. 

Similarly,  garments  cannot  be 
considered  to  be  like  or  directly 
competitive  with  combed  polyester  and 
cotton  yam.  Imports  of  yam  must  be 
considered  in  determining  import  injury 
to  workers  producing  yam  at  the 
Sycamore  and  Lafayette,  Alabama 
plants  of  Avondale  Mills. 

Conclusion 

After  review  of  the  applications  and 
the  investigative  files,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  which 
would  justify  reconsideration  of  the 
Department  of  Labor's  prior  decisions. 
Accordingly,  the  applications  are 
denied.  Signed  at  Washington,  D.C..  this 
25th  day  of  July  1985. 

Robert  O.  Deslongctiamps, 

Director.  Office  of  Legislation  andActurial 
Services,  UIS. 

(FR  Doc.  85-18446  Filed  8-1-85:  6:45  am] 
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[TA-W-15,728  and  TA-W-15,728A1 

Weisner  Products,  North  Bergen,  NJ; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273).  on 
May  7, 1985  the  Department  of  Labor 
issued  a  certification  of  eligibility  to 
apply  for  worker  adjustment  assistance 
applicable  to  all  workers  of  the  West 
Babylon,  Long  Island,  New  York  plant, 
Weisner  Products  that  were  affected 
due  to  increased  import  purchases  of 
ladies'  bedroom  slippers  in  1983 
compared  with  1982. 

On  January  8, 1985  the  Office  of  Trade 
Adjustment  Assistance  received  a 
petition  dated  January  2. 1985  filed  on 
behalf  of  workers  of  the  Weisner 
Products,  Long  Island,  New  York, 
producing  slippers.  An  investigation 
pursuant  to  the  petition  was  instituted 
on  February  4. 1985  (TA-W-15.728). 

The  petition  received  on  January  8, 
1985  was  filed  by  workers  from  the 
West  Babylon.  Long  Island.  New  York 
(TA-W-15.728)  and  North  Bergen.  New 
Jersey  (TA-15.728A)  facilities  of 
Weisner  Products.  Inadvertently  the 
North  Bergen.  New  Jersey  facility  was 
omitted  from  the  certification  issued  by 
the  Department  of  Labor  on  May  7. 1985 
in  accordance  with  Section  223  of  the 
Trade  Act  of  1984  (19  U.S.C.  2273). 

Therefore,  the  certification  is  revised 
to  extend  coverage  to  all  workers  of  the 
North  Bergen,  New  Jersey  plant  of 
Weisner  Products  (T/V-W-15.728A)  not 
previously  covered  in  the  original 
certification. 

The  revised  certification  appliable  to 
TA-W-15.728  is  hereby  issued  as 
follows: 

All  workers  at  the  North  Bergen,  New 
Jersey  plant  of  Weisner  Products  who 
became  totally  or  partially  separated  from 
employment  on  or  after  January  2. 1984  and 
are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974. 

Signed  at  Washington.  D.C..  this  25th  day 
of  July  1985. 

Robert  O.  Oeslongchamps, 

Director,  Office  of  Legislation  and  Actuarial 
Services,  UlS. 

|FR  Doc.  85-18447  Filed  8-1-86;  8:45  am] 
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Labor  Surplus  Area  Classifications 
Under  Executive  Orders  12073  and 
10562;  Additions  to  Annual  List  of 
Labor  Surplus  Areas 

agency:  Employment  and  Training 
Administration,  Labor. 
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action:  Notice. 


date:  The  additions  to  the  annual  list 
are  effective  on  August  1, 1985. 
summary:  The  purpose  of  this  notice  is 
to  announce  additions  to  the  annual  list 
of  labor  surplus  areas. 

FOn  FURTHER  INFORMATION  CONTACT 

William  J.  McGarrity,  Labor  Economist, 
601  D  Street,  N.W..  AttenUon:  TEESS, 
Washington.  D.C.  20213.  Telephone:  202- 
376-6191. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12073  requires 
executive  agencies  to  emphasize 
procurement  set-asides  in  labor  surplus 
areas.  The  Secretary  of  Labor  is 
responsible  under  that  Order  for 
classifying  and  designating  areas  as 
labor  surplus  areas. 

Under  Executive  Order  10582 
executive  agencies  may  reject  bids  or 
offers  of  foreign  materials  in  favor  of  the 
lowest  offer  by  a  domestic  supplier, 
provided  that  the  domestic  supplier 
undertakes  to  produce  substantially  all 
of  the  materials  in  areas  of  substantial 
unemployment  as  defined  by  the 
Secretary  of  Labor.  The  preference  given 
tp  domestic  suppliers  under  Executive 
Order  10582  has  been  modified  by 
Executive  Order  12260.  Federal 
Procurement  Regulations  Temporary 
Regulation  57  (41  CFR  Chapter  1, 
Appendix),  issued  by  the  General 
Services  Administration  on  January  15. 
1981.  (46  FR  3519).  implements  Executive 
Order  12260.  Executive  agencies  should 
refer  to  Temporary  Regulation  57  in 
procurements  involving  foreign 
businesses  or  products  in  order  to 
assess  its  impact  on  the  particular 
procurements. 

The  Department  of  Labor  regulations 
implementing  Executive  Orders  12073 
and  10582  are  set  forth  at  20  CFR  Part 
654,  Subparts  A  and  B.  Subpart  A 
requires  the  Assistant  Secretary  of 
Labor  to  classify  jurisdictions  as  labor 
surplus  areas  pursuant  to  the  criteria 
specified  in  the  regulations  and  to 
publish  annually  a  list  of  labor  surplus 
areas.  Pursuant  to  those  regulations  the 
Assistant  Secretary  of  Labor  published 
the  annual  list  of  LSAs  on  September  26, 
1984,  (49  FR  37865). 

Subpart  B  of  Part  654  states  that  an 
area  of  substantial  unemployment  for 
purposes  of  Executive  Order  10582  is 
any  area  classified  as  a  labor  surplus 
area  under  Subpart  A.  Thus,  labor 
surplus  areas  under  Executive  Order 
12073  are  also  areas  of  substantial 
unemployment  under  Executive  Order 
10582. 

The  areas  described  below  have  been 
classified  by  the  Assistant  Secretary  of 
Labor  as  labor  surplus  areas  pursuant  to 


20  CFR  654.5(b)  (48  FR  15615  April  IZ 
1983)  and  are  added  to  the  annual  list  of 
labor  surplus  areas,  effective  August  1. 
1985.  The  following  additions  to  the 
annual  list  of  LSAs  are  published  for  tbe 
use  of  all  Federal  agencies  in  directing 
procurement  activities  and  locating  new 
plants  or  facilities. 

Signed  at  Washington.  D.C  on  luly  M. 
1985. 

Robwts  T.  lonas. 

Acting  Deputy  Assistant  Secretary  of  labor. 

AOOmONS  TO  THE  ANNUAL  IJST  Of  LABOR 

Surplus  Areas  (August  l,  1985) 
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Gmrgia: 

Pulastu  County- 

Ood0e  County 

PttMkiCoun^ 
Oodga  Cow%. 

[FR  Doc  85-18448  Filed  8-1-85:  8:45  am| 
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Union  Boiler  Co^  AppHcation  for 
Variance  and  Interim  Order  and 
Granting  of  Interim  Order 

AGENCY:  Occupational  Safety  and 
Health  Administration,  Department  of 
Labor. 

ACTION:  (1)  Notice  of  application  for 
variance  and  interim  order. 
(2)  Grant  of  Interim  Order. 

SUMMARY:  This  notice  announces  the 
application  of  Union  Boiler  Company  for 
a  variance  and  an  interim  order  from  the 
standards  prescribed  in  29  CFR 
1926.451(1)(5)  concerning  boatswain's 
chairs  and  in  29  CFR  1926.552(c)(2). 
(c)(3).  (c)(4).  (c)(8).  (c)(13),  (c){14)(i), 
(c)(14)(iii)  and  (c)(16)  concerning 
personnel  hoists.  It  also  announces  the 
granting  of  an  interim  order  until  a 
decision  is  rendered  on  the  application 
for  variance. 

DATE:  The  effective  date  of  the  interim 
order  is  August  2, 1985.  The  last  date  for 
interested  persons  to  submit  comments 
is  September  3. 1985.  The  last  date  for 
affected  employers  and  employees  to 
request  a  hearing  on  the  application  is 
September  3, 1985. 

ADDRESS:  Send  comments  and  requests 
for  a  hearing  to:  Office  of  Variance 
Determination,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  Third  Street  and  Constitution 
Avenue.  N.W..  Room  N-3656. 
Washington.  D.C.  202ia  Telephone: 
(202)  523-7193. 
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FOR  FURTHER  INFORMATION  CONTACT 

lames  J.  Concannon.  Director.  Office  of 
Variance  Determination,  at  the  above 
address.  Telephone:  (202)  523-7193 
or  the  following  Regional  OfTices: 
U.S.  Department  of  Labor,  Occupational 
Safely  and  Health  Administration.  IB- 
IB  North  Street,  1  Dock  Square 
Building.  4th  Floor.  Boston. 
Massachusetts  02109 
U.S.  Department  of  Labor.  Occupational 
Safety  and  Health  Administration. 
1515  Broadway  (1  Astor  Plaza) — Room 
3445,  New  York,  New  York  10036 
U.S.  Department  of  Labor,  Occupational 
Safety  and  Health  Administration. 
Gateway  Building — Suite  2100,  3535 
Market  Street,  Philadelphia. 
Pennsylvania  19104 
U.S.  Department  of  Labor.  Occupational 
Safety  and  Health  Administration, 
1375  Peachtree  Street.  N.E.— Suite  587, 
Atlanta.  Georgia  30367 
U.S.  Department  of  Labor,  Occupational 
Safety  and  Health  Administration. 
32nd  Floor— Room  3244.  230  South 
Dearborn  Street.  Chicago.  Illinois 
60604 
U.S.  Department  of  Labor,  Occupational 
Safety  and  Health  Administration,  525 
GrifTm  Street— Room  602.  Dallas. 
Texas  75202 
U.S.  Department  of  Labor.  Occupational 
Safety  and  Health  Administration.  911 
Walnut  Street— Room  406,  Kansas 
City,  Missouri  64106 
U.S.  Department  of  Labor.  Occupational 
Safety  and  Health  Administration. 
Federal  Building— Room  1554, 1981 
Stout  Street,  Denver,  Colorado  80294 
U.S.  Department  of  Labor,  Occupational 
Safety  and  Health  Administration, 
11349  Federal  Building.  450  Golden 
Gate  Avenue— P.O.  Box  36017.  San 
Francisco,  California  94102 
U.S.  Department  of  Labor.  Occupational 
Safety  and  Health  AdminisU-ation. 
Federal  Office  Building.  Room  6003, 
909  First  Avenue,  Seattle,  Washington 
98174 
I.  Notice  of  Application 

Notice  is  hereby  given  that  Union 
Boiler  Company.  P.O.  Box  425,  Nitro. 
West  Virginia  25143,  has  made 
application  pursuant  to  section  6(d)  of 
the  Occupational  Safety  and  Health  Act 
of  1970  (84  Stat.  1596;  29  U.S.C.  655)  and 
29  CFR  1905.11  for  a  variance  from  the 
standards  prescribed  in  29  CFR  1926.451 
(1)(5)  concerning  boatswain's  chairs  and 
1926.552(c)(2).  (c)(3).  (c)(4),  (c)(8),  (c)(13), 
(c)(14)(i),  (c)(14)(iii).  (c)(18)  concerning 
personnel  hoists  and  for  an  interim 
order,  pending  a  decision  on  the 
application  for  a  variance. 

The  addresses  of  the  places  of 
employment  that  will  be  affected  by  the 
application  are  all  of  the  applicant's 


present  and  future  construction  projects 
in  States  under  Federal  jurisdiction 
where  the  erection,  maintenance  and 
modification  of  chimney  liners  and 
similar  work  occur. 

The  applicant  certifies  that  it  has 
notified  the  employees  who  would  be 
affected  that  it  has  applied  for  a 
variance,  by  providing  a  copy  to  the 
authorized  employees'  representative 
and  by  posting  a  copy  at  all  places 
where  notices  to  employees  are 
normally  posted.  Employees  have  also 
been  informed  of  their  right  to  petition 
OSHA  for  a  hearing. 

Regarding  the  merits  of  the 
application,  the  applicant  contends  that 
it  is  providing  a  place  of  employment  as 
safe  as  that  required  imder  the  terms  of 
29  CFR  1 928.451  (1)(  5)  and  29  CFR 
1926.552(cJ(2).  (c)|3),  (c)(4),  (c)(8).  (c)(13). 
(c)(14)(i).  (c)(14)(iii)  and  (c)(18). 

Tlie  applicant  is  engaged  in 
construction  work,  such  as  the  erection, 
modification,  and  maintenance  of  steel 
chimney  liners,  which  necessitates  the 
hoisting  of  men  and  material  to  and 
from  an  elevated  work  platform.  In 
constructing  a  chimney  liner,  a  support 
consisting  of  steel  beams  is  placed  on 
top  of  the  chimney.  This  support  can 
sustain  the  liner  down  to  the  first 
permanent  support.  Hoisting  beams  are 
also  placed  on  top  of  the  chimney  for  the 
purpose  of  hoisting  40  to  90  foot  long 
cans  and  other  material. 

The  cans  are  constructed  from  rolled 
steel  plates  in  circular  sections, 
complete  insulation  and  stiffners.  They 
are  assembled  at  ground  level 
(maximum  working  height  12  feet)  and 
hoisted  to  the  top  of  the  chimney. 
Employees  are  then  hoisted  to  the 
working  platform  in  a  cage,  which 
operates  inside  the  chimney  liner,  to 
connect  the  can  to  the  support  or 
previously  connected  can.  After  the  can 
is  attached,  the  working  platform  is 
lowered  to  the  ground.  According  to  the 
applicant,  this  method  of  constructing 
chimney  liners  allows  at  least  90  percent 
of  the  work  to  be  performed  at  ground 
level 

Section  192a451(a)(13)  requires  that 
access  to  an  elevated  work  platform 
shall  be  provided  for  the  employees  by 
an  access  ladder  or  an  equivalent  safe 
means.  The  applicant  states  that  when 
the  height  of  the  construction  nses 
above  400  feet,  it  becomes  impracticaL 
unsafe  and  sometimes  impossible  to  use 
an  access  ladder.  Therefore,  the 
employer  must  provide  some  other  safe 
means  of  access. 

Section  1926.552(c)  sets  forth  the 
requirements  for  personnel  hoisting  from 
one  elevation  to  another.  The  purpose  of 
the  standard  is  to  provide  requirements 
so  that  employees  are  safely  transported 


to  and  from  the  elevated  work  platform 
by  mechanical  means  during  the 
construction,  alternation,  repair, 
maintenance,  or  demolition  of  a 
structure,  building,  or  other  work.  This 
standard,  however,  does  not  provide 
specific  safety  requirements  for  hoisting 
personnel  to  and  from  an  elevated  work 
platform  that  is  constantly  being  moved 
to  diffemt  elevations  and  which  tapers 
to  correspond  to  the  diameter  of  a 
structure  which  tapers  through-out  its 
height.  According  to  the  applicant,  the 
tapering  diameter  contributes  essential 
stabiUty  to  the  structure.  Consequently, 
the  applicant  contends  that  it  is  unable 
to  comply  with  §5  1926.552(c)(2).  (c)(3). 
(c)(4).  (c)(8).  (c)(13).  (c)(14)(i).  (c)(14)(iii) 
and  (c)(16).  insofar  as  they  set 
requirements  for  constructing  a  hoist 
tower  inside  a  structure,  anchoring  the 
hoist  tower  to  the  structure,  hoistway 
doors  or  gates,  emergency  stop  switches, 
and  using  a  minimum  of  two  wire  ropes 
for  drums  type  hoists,  respectively. 

The  applicant  contends  that  it  is  ^ 
hazardous  to  erect  and  brace  a  hoist^ 
tower  inside  a  structure  because  it 
interferes  with  the  design  and 
construction  of  proper  scaffolding.  The 
applicant  also  notes  that,  because  the 
diameter  of  the  structure  decreases  as  it 
rises,  there  is  insufficient  space  for  a 
hoist  tower  either  between  the  chimney 
liner  and  the  chimney  or  inside  the  liner. 
Moreover,  the  bracing  and  guying 
necessary  to  support  the  tower  would 
make  ground  level  assembly  and 
subsequent  hoisting  of  the  cans 
infeasible.  so  all  assembly  would  be  at 
elevated  levels. 

Accordingly,  the  applicant  proposes  to 
use  a  special  workmoi's  hoist  system  to 
safely  transport  employees  from  the 
bottom  landing  to  the  elevated  work 
platfprm.  The  special  workmen's  hoist 
system  consi^  of  a  hoist  drum  hauling 
a-rope  suspended  cage  between  ground 
level  and  one  or  more  elevated  work 
platforms.  The  cage  will  run  on  a  pair  of 
taut  guide  ropes  designed  to  hold  the 
cage  in  the  hoistway  during  all  stages  of 
loading  and  vertical  movement.  The 
applicant  will  use  the  safety  cage  only 
to  hoist  workmen.  The  safety  cage  and 
safety  cables  are  to  be  pulled  aside  on 
the  foundation  while  the  hoisting  rope- 
connection  is  used  to  hoist  material. 

Safety  features,  such  as  limit  switches 
to  prevent  overtravel  of  the  cage,  are 
incorporated  in  the  controls  to  maintain 
the  maximtmi  level  of  worker  protection. 
If  the  main  hoist  line  failed,  an 
independent,  automatically  activated 
emergency  braking  system  attached  to 
the  tope  of  the  cage  (safety  clamps) 
would  be  activated,  gripping  the  two 
guide  ropes  to  stop  the  falling  cage. 


The  applicant  also  contends  that  it  is 
infeasible  to  transport  employees  in  the 
cage  to  and  from  elevated  scaffolds,  for 
construction  of  chimney  linings  of  small 
diameter,  or  to  the  bracket  scaffold  on 
the  interior  of  the  chimney  liners.  The 
applicant  states  that  it  will  raise  and 
lower  employees  on  a  single-point 
suspension  scaffold  where  space 
permits  or  in  a  boatswain's  chair  when 
it  is  not  feasible  to  use  the  cage.  Under 
the  applicant's  proposal,  the  material 
handling  attachment  will  be  temporarily 
disconnected  from  the  hoisting  cable 
and  a  single-point  suspension  scaffold 
or  boatswain's  chair  will  be  securely 
attached  to  the  cable.  The  employee's 
safety  belt  will  be  attached  to  a  suitable 
lifeline  securely  attached  to  the  rigging 
at  the  top  and  to  a  weight  at  the  bottom, 
in  order  to  further  ensure  the  safety  of 
the  employees  on  the  single-point 
suspension  scaffold  or  in  the 
boatswain's  chair. 

Under  the  terms  of  §1926.451(1)(5), 
employers  are  required  to  provide  and 
enforce  the  use  of  a  block  and  falls  with 
a  boatswain's  chair.  The  primary 
purpose  of  the  standard  is  to  provide  an 
employee  who  is  suspended  in  a 
boatswain's  chair  with  a  safe  method 
for  controlling  ascent,  descent  and 
stopping  locations.  The  applicant 
contends  that  a  block  and  falls  are  very 
difficult  or  impossible  to  operate  on  a 
structure  over  2(X)  feet.  The  applicant 
proposes  to  substitute  a  hoisting  cable 
for  the  block  and  fall  required  by 
§1926.451(l)f5). 

The  applicant  bases  his  variance 
application  on  its  many  years  of 
successful  experience  using  safe 
practices  in  chimney  liner  construction. 
Since  1960  the  applicant  has  constructed 
approximately  690  liners  in  209 
chimneys.  The  apphcant  has  also 
submitted  detailed  specifications  and 
drawings,  which  describe  the  function  of 
the  components  and  safety  devices  in 
the  special  workmen's  hoist  system,  to 
protect  the  safety  of  employees  being 
transported  in  the  cage. 

A  copy  of  the  variance  application 
will  be  made  available  for  inspection 
and  copying  upon  request  at  the  OSHA 
Offices  listed  above.  All  interested 
persons,  including  employers  and 
employees  who  believe  they  would  be 
affected  by  the  grant  or  denial  of  the 
variance  application  are  invited  to 
submit  written  data,  views,  and 
arguments  relating  to  the  application,  no 
later  than  September  3, 1985.  In 
addition,  employers  and  employees  who 
believe  they  would  be  affected  by  a 
grant  or  denial  of  the  variance  may 
request  a  hearing  on  the  application  no 
later  than  September  3. 1985,  in 
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conformity  with  the  requirement  of  29 
CFR  1905.15.  Written  comments  and 
hearing  requests  should  be  submitted  in 
quadruplicate,  and  must  be  addressed  to 
the  Office  of  Variance  Determination  at 
the  above  address. 

II.  Interim  Order 

It  appears  from  the  application  and 
supporting  data  that  this  order  is 
necessary  to  prevent  undue  hardship  for 
the  applicant  and  its  employees. 
Theefure,  it  is  ordered  pursuant  to  the 
authority  in  Section  6{d)  of  the 
Occupational  Safety  and  Health  Act  of 
1970,  the  Secretary  of  Labor's  Order  No. 
9^3  (48  FR  35736),  and  29  CFR  Part 
1905,  that  Union  Boiler  Company  is 
hereby  authorized  to: 

(1)  Utilize  a  special  workmen's  hoist 
system  to  safely  transport  personnel 
between  the  bottom  landing  and 
elevated  work  platform  during  the 
construction  of  chimney  liners  and 
similiar  work  in  lieu  of  complying  with 
29  CFR  1926.552  {c)(2),  (cK3),  (c)(4), 
(c)(8),  (c)(13).  (c)(14)(i),  (c)(14)(iii)  and 
(c)(16).  The  system  includes  the  hoist 
machine,  cage,  safety  cables,  and  safety 
measures,  such  as  limit  switches  to 
prevent  overrun  of  the  cage  at  the  top 
and  bottom  landings  and  safety  clamps 
that  grip  the  safety  cables,  in  the  event 
the  main  hoist  line  fails. 

(2)  Use  a  single-point  suspension 
scaffold  to  safely  transport  personnel  to 
and  from  the  elevated  scaffold  when 
constructing  structures  of  small 
diameter  or  to  safely  transport 
employees  to  and  from  the  bracket 
scaffold  on  the  interior  of  chimney  liner. 
The  single  point  suspension  scaffold 
shall  be  raised  and  lowered  by  the 
hoisting  cable  used  for  the  cage  instead 
of  the  power  unit  required  by  29  CFR 
1926.451(k). 

(3)  Use  a  boatswain's  chair  in 
situations  where  the  cage  or  single-point 
suspension  scaffold  is  infeasible.  A 
hoisting  cable  may  be  used  with  the 
boatswain's  chair  where  heights 
preclude  the  use  of  the  block  and  falls 
required  by  29  CFR  1926.451(I)(5). 

All  other  applicable  provisions  of  29 
CFR  1926.451(1)  and  (k),  1926.552(c)  and 
ANSI  AlO.4-1963  are  unaffected  by  this 
order  and  must  be  complied  with  in 
conjunction  with  the  terms  of  the  order. 

The  terms  of  the  interim  order  are  as 
follows: 

1.  Qualified  Person 

(a)  A  qualified  person  as  defined  in 
§§  926.32(f)  and  (1)  shall  be  responsible 
for  the  design,  maintenance  and 
inspection  of  the  personnel  hoisting 
system. ' 

(b)  A  qualified  person  shall  remain  at 
ground  level  at  all  times  whenever 


employees  are  being  transported  to  and 
from  the  elevated  work  platform  to 
assist  in  the  event  of  an  emergency. 

2.  Hoist  Machine 

(a)  Type  of  hoist  The  hoist  machine 
shall  be  designated  as  a  portable 
personnel  hoist. 

(b)  Power  up  and  power  down.  The 
hoist  machine  shall  be  a  base-mounted 
multiple-drum  hoist  designed  so  that 
linespeed  is  controlled.  Power  up  and 
power  down  requirements  are  as 
follows: 

(i)  Lowering  by  disengagement  of  the 
driving  components  (free-wheeling) 
shall  not  be  permitted: 

(ii)  The  drive  system  for  tlie  hoist  shall 
be  designed  so  that  the  system  is 
continuously  interconnected  through  a 
torque  converter,  mechanical  coupling 
or  equivalent  coupling; 

(iii)  When  a  forward/reverse  coupling 
or  shifting  transmission  is  used  in  the 
drive  train,  a  braking  mechanism  as 
described  in  paragraph  (f)  of  this  section 
shall  automatically  apply  when  the 
transmission  is  in  the  neutral  position: 
and 

(iv)  Belt  drives  shall  not  be  permitted. 

(c)  Source  of  power.  The  hoist 
machine  may  be  powered  by  any  air. 
electric  hydraulic  or  internal 
combustion  drive  mechanism. 

(d)  Constant  pressure  control  switch. 
(i)  The  hoist  shall  be  equipped  with  a 

hand  or  foot  operated  constant  pressure 
control  switch  (deadman  control  switch) 
which  shall  stop  the  hoist  immediately 
upon  release:  and 

(ii)  The  switch  shall  be  provided  with 
appropriate  protection  to  prevent  it  from 
activating  in  the  event  it  is  struck  by 
falling  or  moving  objects. 

(e)  Line  speed  indicator.  The  hoist 
shall  be  equipped  with  a  line  speed 
indicator  maintained  in  good  working 
order. 

(f)  Braking  systems.  The  hoist  shall  be 
provided  with  two  independent  braking 
systems,  (one  automatic  braking  system 
and  one  manual),  each  capable  of 
stopping  and  holding  150  percent  of  the 
maximum  line-load  for  personnel 
hoisting. 

(g)  Frame.  The  hoist  machine  frame 
shall  be  self-supporting,  rigid,  welded 
steel  structure  with  skid  base.  Holding 
brackets  for  anchor  lines,  as  well  as  legs 
for  anchor  botis,  shall  be  located  at 
comers. 

(h)  Location.  The  hoist  machine  shall 
be  located  far  enough  fit>m  the  footblock 
to  obtain  correct  fleet  angle  for  proper 
spooling  of  the  cable  on  the  drum. 

(i)  Drum  and  flange  diameters. 
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(i)  The  hoist  shall  have  a  winding 
drum  not  less  than  30  times  the  diameter 
of  the  rope  used:  and 

(ii)  The  flange  diameter  shall  be 
approximately  1  Vi  times  the  rope  drum 
diameter. 

( j)  Spooling  of  the  rope.  The  rope  shall 
not  be  spooled  closer  than  2  inches  from 
the  outer  edge  of  the  hoist  drum  flange. 

(k)  Electrical  system.  All  electrical 
equipment  shall  be  weatherproof. 

(1)  Limit  switches.  The  hoisting  system 
shall  be  equipped  with  limit  switches 
and  related  equipment  which  will 
automatically  prevent  overtravel  of  the 
cage  at  the  top  of  the  supporting 
structure  and  at  the  base  of  the 
structure. 

3.  Operating  Controls  and  Devices 

(a)  Operator.  Only  trained  employees 
who  are  knowledgeable  in  the  operation 
of  the  hoist  system  shall  control  the 
hoist  machine. 

(b)  Operating  Procedures.  Procedures 
for  operating  the  hoist  shall  be 
conspicuously  pasted  at  the  hoist 
operator's  station. 

(c)  Speed  limitations.  The  hoist  shall 
not  be  operated  at  a  speed  in  excess  of: 

(i]  100  ft./min  when  using  the  single- 
point  suspension  scaffold  or  boatswain's 
chair,  and 

(ii)  250  ft./min.  for  the  cage  when 
transporting  employees. 

(d)  Communication. 

(i)  Communication  between  the  hoist 
operator  and  employees  on  the  working 
platforms,  in  the  moving  cage,  on  the 
single-point  suspension  scaffold  or  in 
the  boatswain's  chair,  shall  be 
maintained  by  a  voice-type 
intercommunication  system. 

(ii)  When  communication  stops,  is 
interrupted  or  fails,  the  hoisting  motion 
shall  cease  until  communication  is 
resumed. 

4.  Hoist  Rope 

(a)  Grade.  Hoist  wire  rope  shall  be 
extra  improved  plow  steel  or  equivalent 
grade  of  nonrotating  type  or  regular  lay 
rope  with  proper  swivel. 

(b)  Factor  of  safety.  The  hoist  rope 
shall  maintain  a  factor  of  safety  not  less 
than  8.90  throughout  its  use  for  hoisting 
personnel. 

(c)  Size.  The  hoist  ropes  shall  be  not 
less  than  one-half  inch  in  diameter  and 
shall  be  free  of  damage  at  all  times. 

(d)  Installation,  removal  and 
replacement. 

(i)  Wire  rope  shall  be  thoroughly 
inspected  before  the  start  of  each  job  or 
new  setup:  and 

(ii)  During  use.  wire  rope  shall  be 
removed  and  replaced  with  new  wire 
rope  if  any  of  the  conditions  described 


in  §  1926.552(a)(3)  for  wire  rope  removal 
occur. 

(e)  Attachments.  The  rope  shall  be 
attached  to  the  cage  by  a  shackle  or 
positive  locking  link. 

(f)  Wire  rope  fastenings.  Where  clip 
fastenings  are  used: 

(i)  They  shall  be  used  in  conformance 
to  §  1926.251(c)  and  Table  H20: 

(ii)  There  shall  be  at  least  three  clips 
used  at  each  fastening: 

(iii)  Clips  shall  be  installed  with  the 
"U"  of  the  clips  on  the  deadend  of  rope: 
and 

(iv)  Spacing  clip-to-clip  shall  be  six 
times  the  diameter  of  the  rope. 

5.  Footblocks 

(a)  Types  of  block.  The  footblocks 
shall  be: 

(i)  Construciton-type  or  an  equivalent 
block  with  roller  bearings  and  a  safety 
factor  of  four  times  the  safe  work  load; 

(ii)  Designed  for  the  applied  loading, 
size  and  type  of  rope  being  used: 

(iii)  Designed  with  a  guard  to 
guarantee  containment  of  the  rope 
within  the  sheave  groove: 

(iv)  Euipped  with  a  slack  rope  switch 
to  prevent  further  rotation  of  the  hoist 
drum  in  slack  rope  condition: 

(v)  Rigidly  bolted  down:  and 

(vi)  Serve  to  turn  the  moving  rope  to 
and  from  the  horizontal  or  vertical  for 
suitable  change  of  direction  of  rope 
travel. 

(b)  Directional  change.  The  change 
from  the  horrzontal  direction  of  the  hoist 
rope  at  the  footblock  to  the  vertical 
direction  shall  be  approximately  90°. 

(c)  Diameter.  The  line  diameter  of  the 
footblock  shall  be  not  less  than  20  times 
the  rope  diameter  (Note:  This  diameter- 
to-diameter  ratio  for  rope  to  sheave  size 
is  predicated  on  regular  inspection  of 
the  rope  and  immediate  discard  from  the 
system  when  any  one  of  the  conditions 
listed  S  1926.552(a)(3)  exists). 

6.  Cathead  and  Sheaves 

(a)  Qualified  person.  A  qualiFied 
person  shall  be  responsible  for  the 
design  and  maintenance  of  the  cathead 
(overhead  structure). 

(b)  Support.  The  overhead  sheave 
support  shall  be  securely  bolted  to 
prevent  spreading. 

(c)  Installation.  All  sheaves  shall  be 
installed  between  the  suppporting 
members  and  shall  revolve  on  a  fixed 
shaft  which  rotates  on  tapered  roller 
block  bearings.  Bearings  shall  be 
securely  mounted  to  maintain  proper 
bearing  position  at  all  times. 

(d)  Sheave  safeguards.  Each  sheave 
shall  be  provided  with  suitable  r^pe 
guides  to  prevent  the  hoist  rope  from 
leaving  the  sheave  grooves  in  case  there 


is  abnormal  vibration  or  swing  of  the 
hoist  rope. 

(e)  Diameter. 

(i)  The  cathead  sheaves  shall  have  a 
minimum  diameter  equal  to  20  times  the 
diameter  of  the  rope  when  the  rope 
travels  on  the  sheave  at  an  angle  of 
approximately  90*  (see  note  to 
paragraph  5(c)  of  this  order):  and 

(ii)  When  using  V^-inch  rope,  the 
corresponding  minimum  sheave 
diameter  shall  be  12-inche8. 

7.  Guide  Ropes 

(a)  Number  of  cables.  Two  guide 
ropes  (steel  safety  cables  not  less  than 
one-half  inch  in  diameter)  shall  be  fixed 
by  swivels  to  the  cathead  and  shall  be 
free  of  damage  or  defect  at  all  times. 

(b)  Cable  fastening  and  alignment 
tension.  One  end  of  each  cable  shall  be 
securly  and  properly  fastened  to  the 
overhead  support  with  appropriate 
tension  applied  at  the  foundation. 

(c)  Safety  clamps.  Safety  clamps  shall 
be  properly  designed  and  constructed  to 
fit  the  guide  ropes. 

(d)  Application  of  tension.  The 
clamping  device  used  for  tension  shall 
be  of  a  type  that  will  not  damage  the 
ropes. 

(e)  Height.  The  guide  ropes  shall  run 
the  height  of  the  structure. 

8.  Cage 

(a)  Construction.  The  cage  shall  have 
a  steel  frame. 

(b)  Floor.  The  floor  shall  be  securely 
fastened  in  place  with  a  loading  factor 
of  4. 

(c)  Walls.  The  cage  walls  shall  be: 

(i)  made  of  aluminum  expanded  metal 
or  the  equivalent:  and 

(ii)  permanently  enclosed  on  all  sides 
except  the  entrance,  exit,  and 
emergency  exit. 

(d)  Roof  The  roof  shall: 

(i)  Cover  the  top  of  the  cage  to  protect 
occupants  in'the  cage  from  falling 
objects;  and 

(ii)  Be  constructed  of  Vs  inch 
aluminum  or  equivalent  sheet  metal, 
with  a  declining  slope  of  approximately 
30  degrees  to  the  horizontal,  from  the 
center  to  the  outside  edge  of  the  cage. 

(e)  Overhead  freight. 

(i)  An  overhead  weight,  such  as  a 
headache  ball,  of  sufficient  weight  shall 
be  used  to  compensate  for  the  weight  of 
the  hoist  rope  between  the  cathead  and 
footblock.  if  required,  to  prevent  line 
run. 

(ii)  Provisions  shall  be  made  to 
restrain  the  movement  of  the  overhead 
weight. 

(f)  Types  of  gates. 

(i)  The  gates  shall  guard  the  full  height 
of  the  entrance  openings. 
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(ii)  The  gates  shall  operate  with  a 
mechanical  locking  device. 

(iii)  The  gates  shall  not  open 
outwardly  from  the  side  of  the  cage. 

(g)  Hand-holds.  The  cage  shall  be 
equipped  with  hand-holds  to 
accommodate  each  occupant. 

(h)  Capacity.  The  rated  capacity  of  the 
cage  shall  conform  to  the  following: 

(i)  The  maximum  load  for  the  two- 
employee  cage  shall  be  2  employees  or 
500  pounds,  and  for  the  four-employee 
cage  it  shall  be  4  employees  or  1000 
pounds; 

(ii)  The  weight  of  the  cage  and  all 
auxilliary  equipment  attached  to  the 
cage  shall  be  included  in  the  maximum 
rated  load  for  material  hoisting:  and 

(iii)  A  sign  stating  the  loading 
capacities  and  the  drop  tests  results, 
shall  be  posted  in  the  cage. 

9.  Safety  Clamps 

(a)  Attachment  and  operation.  Safety 
clamps  shall  be  attached  to  the  cage  for 
gripping  the  guide  ropes  and  shall 
operate  on  the  broken  rope  principle. 

(b)  Function.  The  safety  clamps  shall 
be  capaUe  of  stopping  and  holding  the 
cage  at  the  maximum  allowable  speed 
and  load. 

(c)  Spring  compression  force.  The 
clamping  force  required  for  each 
individual  hoisting  system  shall  be  pre- 
determined and  preset. 

(d)  Maintenance.  The  safety  clamp 
assemblies  shall  be  kept  clean  and 
functional  at  all  times. 

10.  Emergency  Escape 

(a)  Location.  An  emergency  escape 
device  shall  be  provided  in  the  cage  or 
at  the  bottom  landing.  The  device  shall 
conform  to  the  followng  requirements: 

(i)  If  the  emergency'  escape  device  is 
stored  in  the  cage  it  shall  be  long  enough 
to  reach  the  bottom  landing  from  the 
highest  escape  point: 

(ii)  If  the  emergency  escape  device  is 
stored  at  the  bottom  landing  there  shall 
be  a  means  provided  in  the  cage  for 
raising  the  device  to  the  highest  escape 
point;  and 

(iii)  Operating  instructions  shall  be 
attached  to  the  escape  device. 

(b)  Training.  All  new  and  existing 
employees  to  be  transported  in  the  cage 
shall  be  instructed  in  the  use  of  the 
hoisting  and  emergency  escape  system 
prior  to  being  transported  in  the  cage 
and  every  three  months  thereafter. 

11.  Single-Point  Suspension  Scaffolds 
and  Boatswain 's  Chairs 

(a)  Single-point  suspension  scaffold. 

(i)  A  single-point  suspension  scaffold 
with  42-inch  high  enclosure  may  be  used 
to  laise  and  lower  employees  whenever 


it  is  not  technically  feasible  to  use  the 
cage. 

(ii)  The  employer  shall  comply  with 
the  applicable  scaffolding  strength 
factor  provisions  in  §S  1926.451(a)(7) 
and  (a)(ig). 

(iii)  Not  more  than  two  employees 
shall  occupy  the  single-point  suspension 
scaffold  at  any  one  time. 

(iv)  No  employees  are  allowed  to  be 
transported  on  the  single-point 
suspension  scaffold  while  hoisting 
material. 

(b)  Boatswain's  chairs.  A  boatswain's 
chair  shall  only  be  used  when  the  cage 
or  single-point  suspension  scaffold  is 
impracticable. 

(c)  Hoisting  cable.  A  hoisting  cable 
may  be  used  where  the  distances 
involved  in  hoisting  preclude  the  use  of 
the  block  and  falls  required  by 

§  1926.451(l)(5) 

(d)  Safety  belts  and  lifelines. 

(i)  Each  employee  riding  on  the  single- 
point  suspension  scafToId  or  in  the 
boatswain's  chair  shall  be  equipped 
with  a  safety  belt  and  lifeline  in 
accordance  with  §  1926.104  and  the 
applicable  provisions  of  §  1926.451(1). 

(ii)  Each  lifeline  shall  be  suspended 
from  a  separate  building  support, 
reaching  from  the  top  of  the  structure  to 
the  ground. 

12.  Welding 

All  field  welding  shall  be  done  by 
qualified  welders  in  accordance  with 
§  1926.556(b)(5). 

Union  Boiler  Company  shall  notify 
affected  employees  of  the  terms  of  this 
interim  order  by  the  same  means 
required  to  inform  them  of  the  variance 
application. 

The  Assistant  Secretary  may  revoke 
this  order  at  any  time  if  the  applicant 
does  not  comply  with  the  requirements 
of  the  order  or  the  relevant  standards,  or 
if  other  information  indicates  that 
revocation  of  the  interim  order  is 
warranted.  Unless  revoked,  the  interim 
order  will  remain  in  effect  until  a 
decision  is  made  on  the  variance 
application. 

Effective  Date:  The  interim  order  shall 
take  effect  as  of  August  2. 1985.  and 
shall  remain  in  effect  until  a  decision  is 
rendered  on  the  variance  application. 

Signed  at  Washington.  DC.  this  28(h  day 
of  July  1985. 
Patrick  R.  TysoB, 

Acting  Assistant  Secretary  of  Labor. 
|FR  Doc.  85-18442  Filed  8-1-85:  8:45  am) 
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Utah  State  Standards;  Notice  of 
Approval 

1.  Background 

Part  1953  of  Title  29,  Code  of  Federal 
Regulations,  prescribes  procedures 
under  Section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970 
(hereinafter  called  the  Act)  by  which  the 
Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  the  Regional 
Administrator)  under  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  Plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  Part  1902. 
On  January  10, 1973,  notice  was 
published  in  the  Federal  Register  (38  FR 
1178)  of  the  approval  of  the  Utah  Plan 
and  adoption  of  Subpart  E  to  Part  19S2 
containing  the  decision.  The  Plan 
provides  for  the  adoption  of  Federal 
Standards  as  State  Standards  by: 

1.  Advisory  Commission  coordination. 

2.  Publication  in  the  Utah  Bulletin, 
available  for  public  review,  and 

3.  Provision  of  certified  copies  of 
Rules  and  Regulations  or  Standards  to 
the  Office  of  the  State  Archivist. 

OSHA  regulations  (29  CFR  1953.22 
and  1953.23)  require  that  states  respond 
to  the  adoption  of  new  or  revised 
permanent  federal  standards  by  state 
promulgation  of  comparable  standards 
within  six  months  of  OSHA  publication 
in  the  Federal  Register,  and  within  30 
days  for  emergency  temporary 
standards.  Although  adopted  state 
standards  or  revisions  to  standards 
must  be  submitted  for  OSHA  review 
and  approval  under  procedures  set  forth 
in  Part  1953,  they  are  enforceable  by  the 
state  prior  to  federal  review  and 
approval.  By  letter  dated  May  10. 1985. 
from  Douglas  ].  McVey.  Administrator. 
Utah  Occupational  Safety  and  Health 
Division,  to  Byron  R.  Chadwick.  OSHA 
Regional  Administrator,  the  slate 
submitted  rules  and  regulations  in 
response  to  federal  OSHAs  Power 
Lawnmowers;  Amendments  of  General 
Industry  Standards  (29  CFR  Part  1910: 
Power  Lawnmowers;  Amendments.  50 
FR  4648-4649.  February  1. 1985). 

The  above  adoptions  of  federal 
standards  have  been  incorporated  in  the 
State  Plan,  and  are  contained  in  the 
Utah  Occupational  Safety  and  Health 
Rules  and  Regulations  for  General 
Industry,  as  required  by  Utah  Code 
annotated  1943,  Title  63-4»-l.  In 
addition,  the  standards  were  published 
in  the  Utah  Bulletin,  available  for  public 
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review.  No  public  comments  were 
received,  so  no  hearings  were  held. 

State  standards  for  29  CFR  Part  1910: 
Power  Lawnmowen  Amendments  was 
adopted  by  the  Industrial  Commission  of 
Utah,  Archives  File  number  7834,  and 
became  effective  on  May  20, 1985 
pursuant  to  Title  35-9-6,  Utah  Code 
annotated  1953.  The  State  Standard  on 
Power  L.awnmowers:  Amendments  is 
identical  to  the  federal  standard  action, 
with  the  only  exception  being  paragraph 
numbering. 

2.  Decision 

The  above  state  standard  has  been 
reviewed  and  compared  with  the 
relevant  federal  standard,  and  OSHA 
has  determined  that  the  state  standard 
is  identical  to  the  federal  standard,  and 
accordingly  should  be  approvedi 

3.  IxKadon  of  Supplement  for  Inspection 
and  Copying 

A  copy  of  the  standard  supplement, 
along  with  the  approved  plan,  may  be 
inspected  and  copied  during  normal 
business  hours  at  the  following 
locations:  Office  of  the  Regional 
Administrator,  Room  1554,  Federal 
Office  Building.  1961  Stout  Street. 
Denver,  Colorado  80294;  Utah  State 
Industrial  Commission,  UOSHA  Offices 
at  160  East  300  South,  Salt  Lake  City, 
Utah  84111;  and  the  Office  of  State 
Programs,  Room  N-3476,  200 
Constitution  Avenue  NW,  Washington, 
DC  20210. 

4.  Public  Participation 

Under  29  CFR  1953.2(c).  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  expedite  the  review 
process  or  for  other  good  cause  which 
may  be  consistent  with  applicable  laws. 
The  Assistant  Secretary  finds  that  good 
cause  exists  for  not  publishing  the 
supplements  to  the  Utah  State  Plan  as  a 
proposed  change  and  making  the 
Regional  Administrator's  approval 
effective  upon  publication  for  the 
following  reason: 

The  standards  were  adopted  in 
accordance  with  the  procedural 
requirements  of  state  law  which 
permitted  public  comments,  and  further 
public  participation  would  be 
repetitious. 

This  decision  is  effective  August  2, 
1985. 

(Sec.  la  Pub.  L  91-596,  84  Stat.  1606  (29 
U.S.C.  867)) 

Signed  in  Denver.  Colorado,  this  30th  day 
of  May,  1985. 

Byron  R.  CSiadwkk. 

Regional  Administrator. 

[FR  Doc  85-18441  Filed  8-1-85;  8:45  am) 

■LUm  OOOC  4C1»4S-M 


Wage  and  Hour  Diviaion 

Certificate  Authorizing  the 
Employment  of  Learners  at  Special 
Minimum  Wages;  Rushing  Shirt  Mfg. 
Confine. 

Notice  is  hereby  given  that  pursuant 
to  section  14  of  the  Fair  Labor  Standards 
Act  (52  Stat.  1062,  as  amended;  U.S.C. 
214).  Reorganization  Plan  No.  6  of  1950 
(3  CFR  1949,  53  Comp.,  p.  1004),  and 
Administrative  Order  No.  1-76  (41  FR 
18949),  the  firm  listed  in  this  notice  has 
been  issued  a  special  certificate 
authorizing  the  employment  of  learners 
at  hourly  wage  rates  lower  than  the 
minimum  wage  rate  otherwise 
applicable  under  section  6  of  the  Act. 
The  effective  and  expiration  dates, 
number  of  learners  and  the  principal 
product  manufactured  by  the 
establishement  are  as  indicated. 
Conditions  on  occupations,  wage  rates, 
and  learning  periods  which  are  provided 
in  certificates  issued  under  the 
supplemental  industry  regulations  cited 
in  the  caption  below  are  as  established 
in  those  regulations. 

The  following  certificate  was  issued 
under  the  apparel  industry  learner 
regulations  (29  CFR  522.1  to  522.9,  as 
amended  and  522.20  to  522.25,  as 
amended). 

Flushing  Shirt  Mfg.  Co.,  Inc.. 
Waynesboro.  PA;  4-18-65  to  4-17-66;  10 
learners  for  normal  labor  turnover 
purposes  (Work  Shirts). 

The  learners  certificate  has  been 
issued  upon  the  representations  of  the 
employer  which,  among  other  things. 
were  that  employment  of  learners  at 
special  minimum  rates  is  necessary  in 
order  to  prevent  curtailment  of 
opportunities  for  employment,  and  that 
experienced  workers  for  the  learner 
occupations  are  not  available. 

The  certificate  may  be  annulled  or 
withdrawn  as  indicated  therein,  in  the 
manner  provided  in  29  CFR  Part  528. 
Any  person  aggrieved  by  the  issuance  of 
this  certificate  may  seek  a  review  or 
reconsideration  thereof  on  or  before 
August  19, 1985. 

Signed  at  Washington.  DC,  this  29th  day  of 
)uly  1985. 

Arthur  H.  Kom. 

Authorized  Representative  of  the 

Administrator. 

(FR  Doc.  85-18449  Filed  8-1-86:  8:45  am] 

BNJJNO  COOe  4S1»-Z7-II 


NATIONAL  COMMISSION  FOR 
EMPLOYMENT  POLICY 

Meeting 

summary:  Under  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463,  as  amended),  notice  is  hereby 
given  of  the  thirty-ninth  meeting  of  the 
National  Commission  for  Employment 
Policy  at  the  Anchorage  Holiday  Inn. 
Anchorage,  Alaska. 

date:  August  22. 1985:  8:30  a.m.-12:00 
p.m. 

Status:  This  meeting  will  be  open  to 
the  public. 

Matters  to  be  discussed:  The 
Commissioners  will  discuss  job  training 
and  employment  issues  in  Alaska's  rural 
areas,  hear  updates  on  several 
Commission  projects,  including  the 
impact  of  trade  on  jobs  and  job 
requirements,  rural  economic 
development,  and  special  education 
programs. 

In  addition,  officials  from  Alaska's 
private  industry  councils.  State  and 
local  governments,  and  a  statewide 
coalition  of  Alaskan  natives  will  testify 
in  informal  hearings  on  the 
implementation  of  the  Federal  Job 
Training  Partnership  Act.  During  the 
afternoon  of  August  22.  and  on  August 
23,  the  Commission  will  tour  job  training 
programs  in  Anchorage  and  Seward. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mrs.  Patricia  W.  McNeil,  Director, 
National  Commission  for  Employment 
Policy,  1522  K  Street,  NW.,  Suite  300, 
Washington,  D.C.  2005. 

SUPPLEMENTARY  INFORMATION:  The 

National  Commission  for  Employment 
Policy  was  established  pursuant  to  title 
IV  of  the  Job  Training  Partnership  Act 
(JPTA)  of  1982,  Pub.  L  97-300.  The  Act 
gives  the  Commission  the  broad 
responsibility  of  advising  the  President 
and  the  Congress  on  national 
employment  issues.  Business  meetings 
are  open  to  the  public.  People  wishing  to 
submit  written  statements  to  the 
Commission  that  are  germane  to  the 
agenda  may  do  so,  provided  that  such 
statements  are  in  reproducible  form  and 
are  submitted  to  the  Director  at  least  5 
days  before  the  meeting  and  not  more 
than  7  days  after  the  meeting. 

In  addition,  members  of  the  general 
public  may  request  to  make  oral 
presentations  to  the  Commission,  time 
permitting.  Such  statements  must  be 
applicable  to  the  announced  agenda  and 
written  application  must  be  submitted  to 
the  director  at  least  5  days  before  the 
meeting.  This  application  should 
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include:  Name  and  address  of  applicant, 
subject  of  presentation,  relation  to 
agenda,  amount  of  time  needed, 
individuars  qualifications  to  speak  on 
the  subject,  and  a  statement  iustifying 
the  need  for  an  oral  rather  than  written 
statement. 

The  Commission  Chairman  has  the 
right  to  decide  to  what  extent  public  oral 
presentations  may  be  permitted  at  the 
meeting.  Oral  presentations  will  be 
limited  to  statements  of  fact  and  views 
and  shall  not  include  any  questioning  of 
the  Commissioners  or  other  participants 
unless  these  questions  have  been 
specifically  approved  by  the  Chairman. 

Minutes  of  the  meeting  and  materials 
prepared  for  it  will  be  available  for 
public  inspection  at  the  Commission's 
headquarters.  1522  K  Street  NW,  Suite 
300,  Washington,  D.C.  20005. 

Signed  in  Washington.  D.C,  this  26th  day 
of  July,  1985. 
Patricia  W.  McNeil. 
Director. 
|FR  Doc.  85-18439  Filed  8-1-85:  8:45  am] 

BILLING  COOC  4S1fr-30-«l 


NATIONAL  COMMUNICATIONS 
SYSTEM 

Industry  Executive  Subcommittee  of 
the  National  Security 
Telecommunications  Advisory 
Committee:  Meeting 

A  meeting  of  the  Industry  Executive 
Subcommittee  (lES)  of  the  National 
Security  Telecommunications  Advisory 
Committee  (NSTAC)  will  be  held  on 
Thursday  September  5, 1985.  Tlie 
meeting  will  be  held  at  the  MITRE 
Corporation,  1820  Dolley  Madison 
Boulevard,  McLean,  VA  22102. 
Registration  will  begin  at  8:30  a.m.  and 
the  meeting  will  start  at  9  a.m.  The 
agenda  is  as  follows: 

A.  Opening  remarks. 

B.  Administrative  remarks. 

C.  Briefings  on  industry  and 
Government  activities. 

Due  the  requirement  to  discuss 
classified  information,  in  conjunction 
with  the  issues  listed  above,  the  meeting 
will  be  closed  to  the  public  in  the 
interest  of  National  Defense.  Any  person 
desiring  information  about  the  meeting 
may  telephone  (202)  692-9274  at  write 
the  Manager,  National  Communications 
System.  Washington,  D.C.  2^305-20ia 
D.C.  Brown, 

Captain,  USN.  Chief,  foint  Secretariat 
(FR  Doc.  85-18338  Filed  8-1-85;  8:45  am) 

BILLING  COOC  3*10-OS-« 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-315] 

Indiana  and  Michigan  Electric  C04 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Conunission  (the  Commission)  is 
considering  issuance  of  amendment  to 
Facility  Operating  License  No.  DPR-Sfl. 
issued  to  Indiana  and  Michigan  Electric 
Company  (the  licensee),  for  operation  of 
the  Donald  C  Cook  Nuclear  Mant  Unit 
No.  1  located  on  Berrien  County. 
Michigan. 

By  letter  dated  July  3a  1985,  the 
licensee  submitted  an  application  to 
amend  the  D.C  Cook  Unit  No.  1 
Technical  Specifications  to  reflect 
revised  setpoints  in  the  chaimels  for 
overpower  delta  T,  overtemperature 
delta  T,  and  loss  of  flow  trips  and  the 
reactor  coolant  temperature  to  protect 
against  departure  from  nucleate  boiling 
(DNB).  The  current  Technical 
Specifications  reflect  setpoints  and 
temperatxire  readings  which  account  for 
specific  temperature  sensor  uncertainty 
limits.  The  licensee  is  replacing 
temperature  sensors  with  sensors  fully 
qualified  for  the  expected  environmental 
conditions.  However,  in  reviewing  the 
calibration  procedures  used  by  the 
vendor,  it  was  discovered  that  a 
somewhat  larger  calibration  band 
existed  than  for  the  replaced  unqualified 
sensors.  This  somewhat  larger 
calibration  error  band  was  discovered 
after  purchase  and  the  initiation  of 
installation.  Resetting  the  allowable 
values  in  the  Technical  Specifications  to 
accommodate  the  somewhat  larger 
calibration  band  assures  that  the  same 
safety  margins  exist  as  before,  and  that 
the  existing  safety  analyses  for  the  D.C 
Cook  Unit  No.  1  remain  valid  and 
unchanged.  The  licensee  also  proposes 
to  modify  the  Technical  Specifications 
to  allow  for  a  continued  orderly  startup 
after  each  refueling  following  the  cross 
calibration  of  the  new  temperature 
sensors  so  that  rod  drop  tests  and  hot 
zero  power  physics  tests  could  be 
performed  in  mode  3  while  awaiting  the 
results  of  the  cross  cahbration  analysis. 
These  changes  to  the  Technical 
Specificati(Mi8  would  revise  the  notes  on 
the  engineered  safety  features  (ESF) 
actuations  to  require  the  channels  for 
low-low-T,»,  to  be  placed  in  the  tripped 
condition  until  the  corrected  value  for 
T.^  could  be  imposed  for  ESF 
actuations  before  proceeding  to  mode  2. 
With  these  channels  in  the  tripped 


condition  in  mode  3  at  the  l>eginning  of 
life  for  the  core,  the  existing  safety 
analysis  remains  valid. 

Before  issuance  of  the  proposed 
license  amendment  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Enei^  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's 
regulations.  The  Comraissioa  has  made 
a  proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  ■ 
significant  increase  in  the  probabihty  or 
consequences  of  an  acddoit  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  Idnd  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  redoctiao  in  a 
margin  of  safety. 

The  proposal  revision  dated  July  301 
1985  does  not  contain  die  specific 
revised  set  points  values  to  be 
incorporated  in  the  Tedmical 
Specifications.  The  technical  staff  of  (he 
licensee  is  presentiy  determining  the 
correct  value  and  will  submit  the  value 
for  NRC  review  and  approval  before 
final  action  on  this  amendment  is  taken. 
The  proposed  revision  in  setpoints  and 
allowable  values  due  to  the  greater 
uncertainties  with  the  new  temperature 
sensors  will  be  reflected  in 
instrumentation  corrections  witliout  any 
changes  to  previous  accident  analjrses. 
These  changes  would  represent  a 
departure  from  cunent  practices  bat 
recognize  the  inherent  differences 
between  the  old  and  new  temperature 
sensors.  The  change  to  allow  rod  drop 
tests  and  iiot  zero  power  physics  tests  in 
mode  3  with  the  low-low  T,^  channels 
in  the  tripped  position  will  insure  tiiat 
the  existing  safety  analyses  remain 
valid  for  die  D.C  Cook  Unit  hk>.  1.  The 
channels  in  the  tripped  condition  are  not 
expected  to  influence  c^jeration  in  mode 
3  at  startup  because  the  protection  to  be 
afforded  is  to  account  for  a  main  stream 
line  break.  In  this  mode  at  startup,  there 
is  little  or  no  steam  produced  to  be  of 
concern.  No  other  accidents  should  be 
created  by  the  proposed  changes  and  ail 
safety  levels  are  maintained  and  not 
reduced.  The  specific  values  for 
setpoints  and  temperatures  will  be 
provided  by  the  licensee  alxNit  August  8. 
1985. 

'Hie  Commission  has  determined  that 
failure  to  act  in  a  timely  way  would 
result  in  the  licensee  not  starting  up  the 
plant  on  the  now  scheduled  date  of 
August  10, 19B5  and  reaching  mode  3  on 
August  la  1985. 
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Therefore,  the  Commission  has 
insufficient  time  to  issue  its  usual  30-day 
notice  of  the  proposed  action  for  public 
comment. 

If  the  proposed  determination 
becomes  final,  an  opportunity  for  a 
hearing  will  be  published  in  the  Federal 
Register  at  a  later  date  and  any  hearing 
request  will  not  delay  the  effective  date 
of  the  amendment. 

If  the  Commision  decides  in  its  final 
determination  that  the  amendment  does 
involve  significant  hazards 
consideration,  a  notice  of  opportunity 
for  a  prior  hearing  will  be  published  in 
the  Federal  Register  and,  if  a  hearing  is 
granted  it  will  be  held  before  any 
amendment  is  issued. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination  of  no  significant  hazards 
consideration.  Comments  on  the 
proposed  determination  may  be 
telephoned  to  Steven  A.  Varga.  Chief  of 
Operatmg  Reactors  Branch  No.  1,  by 
collect  call  to  301-492-8035  or  submitted 
in  writing  to  the  Secretary  of  the 
Commission.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 
ATTN:  Docketing  and  Service  Branch. 
All  comments  received  by  August  16. 
1985.  4:30  p.m.,  will  be  considered  in 
reaching  a  final  determination.  A  copy 
of  the  application  may  be  examined  at 
the  Commission's  Public  Document 
Room,  1717  H  Street.  NW.,  Washington. 
DC,  and  the  Maude  Reston  Palenske 
Memorial  Library,  500  Market  Street,  St. 
Joseph,  Michigan  49085. 

Dated  at  Bethesda.  Maryland,  this  31st  day 
of  July  1985. 

For  The  Nuclear  Regulatory  Commission. 
loMph  D.  Neiglior*. 

Acting  Branch  Chief.  Operating  Reactors 
Branch  No.  1.  Division  of  Licensing. 
(FR  Doc.  85-18537  Filed  8-1-85;  8:45  am) 

BNJJNQCOOC  7SMM1-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Emptoye«  Organization  Participation  in 
ttie  Federal  Employees  Health  Benefits 
Program 

AOEMCv:  U.S.  Office  of  Personnel 

Management. 

ACTION:  Notice  of  deadlines. 

summary:  This  notice  advises  Federal 
employee  organizations  of  a  new 
opportunity  to  apply  to  sponsor  health 
plans  in  the  Federal  Employees  Health 
Benefits  Program  (FEHB)  pursuant  to 
Pub.  L  99-53. 

DATES:  Formal  applications  for  FEHBP 
must  be  submitted  no  later  than 
September  15. 1985.  Moreover,  if  FEHBP 


participation  is  desired  in  calendar  year 
1986,  employee  organizations  submitting 
plan  proposals  after  August  9,  1985,  are 
advised  that  information  on  their  health 
plan  may  have  to  appear  as  addenda  to 
regular  publications  for  the  1985  FEHBP 
Open  Season  for  enrollment  changes. 
FOR  FURTHCR  INFORMATION  CONTACT 
Ronny  B.  Lancaster,  Chief.  Fee-for- 
Service  Plans  Division.  U.S.  Office  of 
Personnel  Management.  P.O.  Box  707. 
Washington.  D.C.  20044.  (202)  632-5130. 
SUPPLEMENTARY  INFORMATION:  Public 
Law  99-53,  which  was  signed  by  the 
President  on  }une  17. 1985,  provides  that 
Federal  employee  organizations  which 
are  not  eligible  to  participate  in  the 
Federal  Employees  Health  Benefits 
Program  (FEHBP)  solely  because  of  the 
requirement  that  applications  for 
approval  be  filed  before  January  1. 1980, 
shall  have  a  limited  opporutnity  to  apply 
for  participation.  The  law  provides  that 
interested  organizations  may  apply  for 
Program  participation  during  the  90-day 
period  beginning  on  the  date  of 
enactment  of  the  Public  Law  99-53.  that 
is.  applications  must  be  submitted  to  the 
U.S.  Office  of  Personnel  Management 
(OPM)  on  or  before  September  15. 1985. 
Notwithstanding  current  provisions  in 
S  890.203(a)(2)  of  Title  5.  Code  of 
Federal  Regulations  (which  OPM 
intends  to  conform,  through  a 
subsequent  rulemaking,  to  the 
supervening  commands  of  Pub.  L.  99-53). 
OPM  has  determined  that  employee 
organizations  which  meet  all  of  the 
eligibility  requirements  and  submit 
acceptable  rate  and  benefit  proposals  in 
accordance  with  deadlines  specified  in 
this  notice  may  participate  in  the  FEHBP 
for  the  1986  contract  year. 

In  order  to  properly  prepare  and 
publish  Open  Season  materials  in 
advance  of  the  FEHBP  contract  year 
which  begins  each  January  1.  and  to 
assure  that  the  materials  are  distributed 
in  a  timely  manner,  OPM  must  conclude 
negotiations  for  benefits  and  rates 
during  the  preceding  summer.  Therefore, 
OPM  has  estabhshed  the  following 
deadlines  for  new  employee 
organizations  which  are  interested  in 
FEHBP  participation  for  the  1986 
contract  year 

Eligible  employee  organizationa  which 
apply  for  FEHBP  participation  and  submit 
acceptable  rate  and  benefit  proposals  by 
August  9. 1985.  will  be  assured  that 
information  regarding  their  health  benefit 
plan  will  be  properly  included  with  regular 
Open  Season  material  in  1985. 

Employee  organizations  which  apply  after 
August  9, 1985.  and  submit  acceptable  rate 
and  benefit  proposals  by  September  15, 1985, 
will  be  eligible  for  1986  FEHBP  participation. 
However,  the  Open  Season  material  for  those 
plans  which  apply  after  August  9, 1985.  may 


have  to  appear  as  addenda  to  all 
publications. 

U.S.  Office  of  Personnel  Management. 

Loretta  Cornelius 

Acting  Director. 

(FR  Doc.  85-8344  Filed  8-l-«S:  8:45  am) 

BlUJNa  CODE  S3M-01-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Hot  Air  Popcorn  Poppers;  Domestic 
Production  Determination;  Withdrawal 

action:  Withdrawal  of  notice  of  May  21, 
1985  (50  FR  21006)  regarding  Presidential 
determination  under  section  504(d)  of 
Title  V  of  the  Trade  Act  of  1974  with 
respect  to  imports  of  hot-air  popcorn 
poppers. 

summary:  On  May  21, 1985  (50  FR 
21006),  the  United  States  Trade 
Representative  published  a  notice 
stating  that  the  President  had 
determined  on  May  14. 1985  that  hot  air 
popcorn  poppers  are  directly 
competitive  with  hot  oil  popcorn 
poppers  produced  in  the  United  States 
on  January  3,  1975  and  that  such  imports 
were  therefore  ineligible  for  a  waiver  of 
the  50  percent  competitive  need  limit 
pursuant  to  section  504(d)  of  Title  V  of 
the  Trade  Act  of  1974.  The  United  States 
Trade  Representative  has  since  learned 
that  the  President  has  not  made  that 
determination  and  is  therefore 
withdrawing  its  earlier  notice.  The 
administrative  review  of  hot  air  popcorn 
poppers  conducted  pursuant  to  the  order 
of  the  Court  of  International  Trade  on 
July  13, 1984  entered  in  West  Bend 
Company,  Division  of  Dart  Industries 
Inc.  V.  United  States.  576  F.Supp.  734 
(Crr  1983).  is  still  pending.  The  United 
States  Trade  Representative  will  publish 
a  notice  in  the  Federal  Register  when  a 
final  determination  has  been  made. 

Donald  M.  Phillipa, 

Chairman,  Trade  Policy  Staff  Committee. 
(FR  Doc.  85-18394  Filed  8-1-85;  8:45  am] 

BILUNQ  COOE  31«041-H 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  of  Office  of 
Management  and  Budget 

Agency  Clearance  Officer:  Kenneth  A. 
Fogash.  (202)  272-2142. 

Upon  Written  Request  Copy  Available 
fi-om:  Securities  and  Exchange 
Commission,  Office  of  Consumer 
Affairs,  Washington.  D.C  20549. 
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Extension 

Rule  17a-5(c) 
No.  270-199 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  Rule  17a-5(c)  (17  CFR  240.17a- 
5(c))  under  the  Securities  Exchange  Act 
of  1934  (15  U.S.C.  78  et  seq.)  which 
requires  all  broker-dealers  who  carry 
customer  accounts  to  furnish  certain 
fmancial  statements  to  their  customers. 
The  potential  affected  persons  are 
approximately  1,500  broker-dealers  per 
year. 

Submit  comments  to  OMB  Desk 
Officer:  Ms.  Katie  Lewin,  (202)  395-7231, 
Office  of  Information  and  Regulatory 
Affairs,  Room  3235  NEOB.  Washington, 
D.C.  20503. 
John  Wheeler, 
Secretary. 
July  23, 1985. 
|FR  Doc.  85-18433  Filed  8-1-85:  8:45  am] 

MLUMO  COOE  M10-01-«l 


[Release  No.  34-22273;  File  No.  SR-CBOE- 
85-23] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change; 
Chicago  Board  Options  Exchange,  Inc. 

The  Chicago  Board  Options  Exchange, 
Inc.  ("CBOE")  submitted  on  June  3, 1985, 
copies  of  a  proposed  rule  change 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  19b-4  thereunder,  to  amend 
exchange  rules  relating  to  facilitation 
orders.  Rule  6.53  as  amended  expands 
the  definition  of  facilitation  order  so  as 
to  enable  member  organizations  to 
facilitate  large  customer  block  orders  by 
crossing  them  with  orders  for  accounts 
other  than  a  firm  proprietary  account. 
Presently,  CBOE  Rule  6.74(b)  provides 
for  the  crossing  of  public  customer 
orders  with  facilitation  orders,  which 
are  defined  in  Rule  6.53  to  include  only 
orders  for  a  member  organization's 
proprietary  account.  The  proposed 
amendments  to  rules  6.74  and  6.53 
expand  the  provisions  governing 
facilitation  to  allow  for  the  crossing  of  a 
public  customer  order  with  a 
"facilitation"  order  solicited  from 
another  source  [e.g.  another  customer  of 
the  member  organization). 

The  proposed  rule  change  further 
provides  that  any  oirder  transmitted  to 
the  CBOE  floor  for  the  purpose  of 
facilitating  a  public  customer  order  in  a 
cross  transaction  be  designated  on  its 
face  a  facilitation  order.  Under  Rule  6.74 
as  amended,  the  procedures  for 


accomplishing  a  facilitation-cross 
transaction  remain  unchanged. 

The  exchange  indicates  that  the 
proposed  rule  amendments  will,  in 
pertinent  part,  benefit  public  customers 
by  expanding  the  number  of  potential 
facilitations  (and  thus  enable  public 
customers  to  receive  executions  on 
orders  which  may  not  have  been 
otherwise  executable)  and  benefit 
member  organizations,  by  allowing  them 
to  facilitate  customer  orders  in  crossing 
transactions  without  exposing  their  own 
capital  to  market  risk.* 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposed  rule  change  was  given  by 
the  issuance  of  a  Commission  Release 
(Securities  Exchange  Act  Release  No. 
22142,  June  13, 1985)  and  by  publication 
in  the  Federal  Register  (50  FR  25506, 
June  19, 1985).  No  comments  were 
received  with  respect  to  the  proposed 
rule  filing. 

The  exchange  believes  that  the 
proposed  rule  amendments  are 
consistent  with  the  requirements  of  the 
Act,  particularly  section  6(b)(5)  of  the 
Act  in  that  the  proposed  amendments 
protect  investors  and  the  public  interest 
by  providing  for  the  facilitation  of 
certain  customer  orders. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
above-mentioned  proposed  rule  changes 
be,  and  hereby  are,  approved. 

For  the  Commissioa  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

Dated:  July  29, 1985. 

John  Wheeler, 

Secretary. 

(FR  Doc.  85-18434  Filed  8-l-«5;  8:45  am] 

BILUNQ  COOE  M10-01-M 


[Release  Na  22270;  FHe  No.  SR-CBOE-85- 
161 

Self-Regulatory  Organizations; 
Chicago  Board  Options  Exchange, 
Incorporated  ("CBOE  ");  Filing  of 
Amendment  to.  Proposed  Rule  Change 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  and  Rule  19b-4,2  thereunder, 
notice  is  hereby  given  that  on  July  11, 
1985,  the  Chicago  Board  Options 
Exchange,  Incorporated  ("CBOE")  filed 


Amendment  No.  2  to  a  projx>sed  rule 
change,  as  described  below.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  Amendment  No.  2 
to  the  proposed  rule  change  from 
interested  persons.* 

Amendment  No.  2  to  the  proposed  rule 
change  would  establish  a  six  month 
pilot  program  for  a  retail  automatic 
execution  system  ("RAES")  on  certain 
classes  of  individual  stock  options. 
Under  this  amendment  CBOE  would 
retain  the  discretion  to  select  the 
individual  stock  options  which  are 
included  in  the  pilot  program. 
Amendment  No.  2  also  provides  that 
market-makers  may  sign  on  and  off  the 
system  for  a  class  of  options  at 
terminals  which  will  be  located,  at  the 
trading  post  where  selected  options  are 
located,  or  at  such  other  locations  as  the 
Exchange  may  place  terminals.* 

As  originally  filed,  the  RAES  pilot 
program  included  only  individual  stock 
options  on  OTC  stocks.*  Tlie  original 
proposal  also  provided  that  market- 
makers  may  sign  on  and  off  the  system 
at  the  terminals  located  near  the  trading 
po8t(8)  for  OTC  stock  options. 

Currently,  CBOE  is  operating  a  RAES 
pilot  program  for  certain  S&P  100  stock 
index  options  ("OEX")  orders.  Tliis  pilot 
program  conunenced  on  February  1, 
1985,  and  has  been  extended  through 
August  2, 1985.*  As  discussed  in  the 
order  approving  the  RAES  pilot  in  OEX. 
the  Commission  has  certain  concerns 
about  RAES.  In  particular,  the 
Commission  believes  that  the  absence  of 
a  linkage  between  RAES  and  the  public 
customer  limit  order  book  (i.e.,  one 
which  would  permit  filling  throu^ 


'  It  should  be  noted  that  the  customer  entering  the 
"facilitation"  order  will  be  informed  that  its  order  is 
going  to  be  marked  on  the  floor  as  a  facilitation 
order  and  that  it  will  t>e  subiect  to  the  the 
limitations  and  procedures  imposed  under  CBOE 
rules  on  such  orders. 

'  15  U.S.C.  7es(b)  (1982). 

*  17  CFR  240.19b-4  (19t>4). 


*  Amendnvent  No.  1  to  the  proposed  rule  change 
revised  the  anticipated  date  of  commencetDent  of 
the  RAES  pilot  program  for  options  on  over-the- 
counter  ("OTC")  stocks.  The  pilot  originally  was 
scheduled  to  begin  when  options  on  OTC  stocks 
were  approved  for  trading  (June  3. 19SS).  Because 
the  Commission's  consideration  of  the  proposed 
pilot  program  was  expected  to  occur  after  June  3. 
the  CBOE  amended  its  proposal  to  provide  for 
commencement  of  the  pilot  as  soon  as  practicable 
after  approval  by  the  Commission.  In  addition. 
Amendment  No.  1  modified  the  rule  change  to 
reflect  that  the  usage  of  RAES  for  a  particular 
option  tvill  be  determined  by  the  post  director  or  his 
representative  for  that  option,  not  the  OEX  poai 
director. 

Because  of  the  technical  nature  of  Amendment 
No.  1.  it  was  not  published  separately  for  oomment. 
See  Amendment  No.  1.  dated  |une  7.  iges.  to  Fik 
SR-CBOE-85-16. 

*  In  Amendment  No.  2  CBOE  included  other 
technical  word  changes  to  conform  the  language  o( 
the  proposal  to  the  revised  format  of  the  pilot 
program.  See  Amendment  No.  2.  dated  |uly  11.  ISSS^ 
to  File  No.  SR-CBOE-8S-1B. 

'  The  Commission  solicited  comments  on  the 
original  CBOE  proposal  in  Securities  Exchange  Act 
Release  No.  22050  (May  2D.  1985).  50  FR  21531  (May 
24. 1985)  (File  No.  SR-CBOE-SS-U). 
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RAES  booked  public  limit  orders  at  the 
same  price  as  the  best  bid  or  offer),  may 
be  inappropriate  because  it  may  result 
in  a  loss  of  priority  for  certain  public 
customer  orders.^ 

In  order  to  assist  the  Commission  in 
determining  whether  to  approve  the 
proposed  rule  change  or  institute 
proceedings  to  determine  whether  the 
proposed  rule  change  should  be 
disapproved,  interested  persons  are 
invited  to  submit  written  data,  views 
and  arguments  concerning  the 
submission  within  21  days  after  the  date 
of  publication  in  the  Federal  Register. 
Persons  desiring  to  make  written 
comments  should  file  six  copies  thereof 
with  the  Secretary  of  the  Commission, 
Securities  and  Exchange  Conunission, 
450  Fifth  Street.  NW.,  Washington,  D.C. 
20549.  Reference  should  be  made  to  File 
No.  SR-CBOE-85-16. 

Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  which  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  which 
may  be  withheld  from  the  pubUc  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street,  NW..  Washington.  D.C 
Copies  of  the  niing  and  of  any 
subsequent  amendments  also  will  be 
available  for  inspection  and  copying  at 
the  principal  ofTice  of  CBOE. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  July  28. 1985. 
)ohn  Wlie«ler. 
Secretary. 

|FR  Doc.  85-18435  Filed  8-1-85;  8:45  am] 
MUJNQ  CODE  «1«-0t-M 


[ReiMM  No.  34-22276;  FN*  No. 
8S-7I 


Setf-Regutotory  Organizations; 
National  Securttiea  Clearing 
Corponition;  Notlco  of  Proposed  Rul« 
Changs 

On  July  9. 1985.  the  National 
Securities  Clearing  Corporation 


'  The  CaaimiMion  \a  preaeolty  reviemng  llie 
RAES  prapoMi  in  OEX  as  w«ll  as  the  data  compiled 
by  CBOE  over  the  course  of  the  pilol  prograin.  See 
letler.  dated  )uly  8, 19S5.  from  Fredenc  ICneger. 
Assistant  General  Counsel.  CBOE.  to  Eneida  Rom. 
Branch  Chief.  Options  Branch.  SEC.  A  rule  proposal 
seeking  to  extend  the  RAES  proposal  in  OEX  for  an 
additional  tluee  months  was  filed  l>y  the  CBOE  on 
July  23.  Itns.  See  SR-CBOE-S5-33. 


("NSCC")  filed  a  proposed  rule  change 
with  the  Commission  under  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  (the  "Act").  The  Commission  is 
publishing  this  Notice  to  solicit 
comments  on  the  proposal. 

The  proposed  rule  change  would 
establish  the  Automated  Customer 
Account  Transfer  Service  ( "ACAT"). 
which  would  enable  NSCC  members  to 
effect  automated  transfers  of  customer 
accounts  anMng  themselves.  The 
proposed  rule  change  is  designed  to 
complement  a  proposed  rule  change 
filed  by  the  New  York  Stock  Exchange. 
Inc.  ("NYSE") '  that  requires  NYSE 
members  to  use  automated  clearing 
agency  customer  account  transfer 
services  and  to  effect  customer  account 
tranafers  within  specified  time  frames. 

Under  NSCC's  proposed  rule  change, 
an  NSCC  member  to  whom  a  customer's 
secijuities  account  is  to  be  transferred 
(the  "Receiving  Member")  may  initiate 
the  account  transfer  process  by  filing 
with  NSCC  a  Transfer  Initiation  Request 
( "TIR").  NSCC  will  review  the TIR and. 
if  it  appears  to  be  complete.'  NSCC  will 
retain  a  copy,  make  a  stamped  copy 
immediately  available  for  the  Receiving 
Member  and  make  the  original  TIR 
available  to  the  NSCC  member  who 
currently  carries  the  customer  account 
(the  "Delivering  Member").  Delivering 
Members  must  send  messages  to  NSCC 
to  pick  up  TIRs.  If  a  TIR  appears 
incomplete.  NSCC  will  reject  it  and 
make  it  available  for  pick-up  by  the 
Receiving  Member. 

Under  the  proposal.  NSCC  will  send 
reports  to  Receiving  and  Delivering 
Members  indicating  the  customer 
account  transfer  requests  received  each 
day.  Receiving  and  Delivering  Members 
will  be  required  to  verify  these  reports 
and  notify  NSCC  of  any  discrepancies  or 
errors.  NSCC  will  make  any  necessary 
adjustments  where  appropriate. 

Within  the  time  frame  established  by 
the  appropriate  Designated  Examining 
Authority  ("DEA").»  and  pursuant  to  any 
reasons  permitted  by  the  Dehvering 
Member's  DEA,  the  Delivering  Member 
must  either  accept  or  reject  a  customer 
account  transfer  request  by  sending  the 
appropriate  form  to  NSCC.  Rejecting 


■  See  File  No.  SR-NYSE-8S-17. 

•  Under  the  proposal.  NSCC  disclaims  any 
responsibility  for  the  accuracy  and  completeness  of 
TIR  information.  Moreover.  NSCC  will  not  verify 
that  the  TIR  has  been  signed  by  the  Receiving 
Member's  customer.  NSCC  states  that  it  is 
responsible  only  for  making  the  TIR  available  to  the 
appropriate  Delivering  Memlier  or  to  return  il  the 
Receiving  Meml>er  under  the  circumstances  stated 
above. 

>  According  to  the  proposed  rule  change  Tiled  by 
NYSE,  the  Delivering  Member  must  either  reject  or 
accept  the  customer  account  transfer  within  5 
business  days. 


Delivering  Members  must  indicate  their 
reasons  for  rejection.  Transfer  requests 
that  are  not  accepted  or  rejected  within 
the  required  time  frames  will  be  deleted 
from  the  ACAT  system  and  will  by 
reported  to  the  Receiving  and  Delivering 
Members.*  NSCC  also  plans  to  report 
such  failures  to  respond  to  the 
Delivering  Member's  DEA. 

If  the  delivering  member  accepts  the 
account  transfer  request  and  forwards 
the  required  customer  account 
information  to  NSCC.  NSCC  will  use  its 
best  efforts  to  check  the  information  for 
edit  errors  and  then  forward  the 
information  to  the  Receiving  Member.* 
Within  two  business  days  of  receipt  of 
this  information,  the  Receiving  Member 
must  either  accept,  request  an 
adjustment  to.  or  reject  the  account 
transfer  in  accordance  with  the 
Receiving  Member's  DEA's  rules.  If  the 
Receiving  Member  fails  to  act  within 
this  time  period.  NSCC  will  deem  this 
inaction  as  acceptance  of  the  account 
transfer. 

During  this  two  business  day  period, 
the  delivering  member  can  add.  delete, 
or  make  other  changes  to  any  item  by 
delivering  information  in  appropriate 
form  to  NSCC.  NSCC  then  will  forward 
these  changes  to  the  Receiving  Member, 
who  would  have  two  business  days  to 
review  the  changed  account 
information. 

When  a  Receiving  Member  accepts  a 
customer  account  transfer,  NSCC  will 
cause  all  continuous  net  settlement 
("CNS")  eligible  items  in  that  account  to 
enter  NSCC's  CNS  accounting 
operations  as  of  the  third  business  date 
after  trade  date  ("T-f-3").  unless  NSCC 
is  notified  by  the  Receiving  Member  that 
certain  otherwise  CNS  eligible  items 
will  be  withheld  from  CNS  processing. 
For  those  withheld  items  and  all  non- 
CNS  eligible  items,  NSCC  will  produce 
automated  customer  account  transfer 
receive  and  deliver  orders.*  Those 
receive  and  deliver  orders  will  contain 
specific  information  concerning  the 
items  in  the  customer  account  and  will 
direct  the  appropriate  NSCC  members  to 
settle  the  transaction.  On  settlement  day 
(T-i-5),  NSCC  will  credit  and  debit  the 
appropriate  members'  settlement 
accounts  for  the  value  of  the  items 


*  Upon  notification  that  its  requested  customer 
account  transfer  was  rejected,  the  Receiving 
Member  may  resubmit  the  TIR  and  NSCC  will 
process  the  TIR  as  though  il  had  not  previously 
been  submitted  for  processing. 

'  NSCC  however,  disclaims  respotisitMlity  for  the 
validation  process. 

*  Receive  and  Deliver  orders  will  be  subject  to  the 
rule  of  the  respective  members'  DEAs.  including 
their  close-out  provisions,  rather  than  tMSCCs  rules. 
For  CNS  processed  items,  however.  NSCC's  rules 
and  procedures  apply. 
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indicated  on  the  deliver  and  receive 
orders.  The  Receiving  and  DeHvering 
Members,  however,  are  responsible  for 
the  actual  delivery  and  money 
settlement  relating  to  the  NSCC  debits 
and  credits.  Fails  to  deliver  and  receive 
will  be  reconciled  according  to  the 
members'  DEA's  rules  and  not  under 
NSCC's  rules  and  procedures. 

All  money  settlement  between  NSCC 
members  arising  out  of  account  transfers 
will  be  made  in  accordance  with  NSCC 
Rule  12.  Although  NSCC  guarantees 
CNS  processed  account  transfers,  no 
such  guarantee  is  made  for  account 


transfers  processed  through  receive  and 
deliver  orders. 

You  can  submit  written  comment 
within  21  days  after  notice  is  published 
in  the  Federal  Register.  Please  R\e  six 
copies  of  your  comment  with  the 
Secretary  of  the  Commission.  Securities 
and  Exchange  Conmiission,  450  5th 
Street,  NW.,  Washington.  D.C.  20549. 
Copies  of  the  submission,  with 
accompanying  exhibits,  and  of  all 
written  comments,  except  for  material 
that  may  be  withheld  from  the  public 
under  5  U.S.C.  552.  are  available  at  the 
Commission's  Public  Reference  Room. 
450  5th  Street.  NW.,  Washington,  D.C. 


Copies  of  the  filing  also  will  be 
available  at  the  principal  o^ice  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  proposal's  file  number  and 
should  be  submitted  by  August  23, 1985. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

John  Wheeler, 

Secretary. 

July  29. 1965. 

[FR  Doc.  85-18436  Filed  B-1-85: 8:45  am] 

MUMO  COM  SOIO-OI-H 


Pennitt  Filed  Under  Subpart  O 


DEPARTMENT  OF  TRANSPORTATION 

AppHcations  for  Certificates  of  Public  Convenience  and  Necessity  and  Foreign  Air  Carrier 

(See  14  CFR  302.1701  et  seq.)  Week  Ended  July  12. 1985 

Correction 

In  FR  Doc.  85-17195  appearing  on  page  29504  in  the  issue  of  Friday,  July  19, 1985,  make  the  following  corrections:  In  the  first 
column  of  the  table,  the  second  date,  "July  8,  1985 "  should  read  "July  9, 1985". 

Also,  the  following  portion  of  the  document  was  inadvertendy  omitted  and  should  be  added  as  follows: 


7-11-65.. 


7-12-86.. 


Docket 


43200 


43272 


Oucfipttoo 


APA  tmemation*  Air,  S  A.,  c/o  Jamei  M  Burger,  Esq.,  Burger  ft  Kendall.  1726  M  Street  N  W..  Washmgtoo.  DC  20036  Appicabon  ol  APA 
S  A  pursuant  to  the  provwoo*  ot  Section  402otlheActBndPan2i1<Klt>e  DOri  Econome  Regulations  tor  vnandmem  ol  tt  lorevi  m  _ 
authorize  it  to  engage  »i  icheAJled  toretgn  ar  transportation  o(  persons,  property  and  mat  between  Santo  Dorwngo  Donmcwi  Rapubtc  (w 
uvi  New  York.  New  York.  Miami.  Fkxida  and  San  Juan.  Puerto  Rco   on  the  other  hand   APA  further  regjesls  that  tras  «rr*^«*i'^'  tie  | 
SUipaft  Q  of  Pan  302  of  the  OOTs  Procedi»a(  Reguiations  by  issuance  ot  an  order  to  Show  Cause  why  the  amended  perniil  shoUd  n*  be 
may  be  filed  by  August  8.  1985. 

Contmeotal  A»  Unea.  Inc..  c/o  Emory  N.  EWs.  Esq.  Fufcright  &  Jaworafci.  1150  Conneclicul  Avwiue.  N.W.,  Washington.  O.a  20036. 

Application  of  Contineotaf  A»  Lines  Inc   under  Section  401  of  the  Act.  and  under  Subpwl  Q  of  the  DOrs  Rules  of  Pr»c»oe  Iw  a  oarticals 
convenience   and   necessity   which   will   authonre   it   to   engage  in   the   ar   transportation   of  persons. 
"Between  the  termmal  point  Honolulu,  Hawai  and  the  tannnai  point  Vancouver,  Bntish  Cdwnbia.  Cwiada. 

Contonning  AppHcationa,  Motions  to  Modify  Scope  and  Answers  may  be  filed  by  August  9.  1985 


of  pubkc 


Phyllis  T.  Kaylor. 

Chief,  Documentary  Services  Division. 

MLLMO  COOe  1S01-01-M 


Applications  for  Certificates  of  Public  Convenience  and  Necessity  and  Foreign  Air  Carrier  Permit^  Week  Ended  July  26, 

1985 

Subpart  Q  Applications 

The  due  date  for  answers,  conforming  application,  or  motions  to  modify  scope  are  set  forth  below  for  each  appHcation. 
Following  the  answer  period  DOT  may  process  the  application  by  expedited  procedures.  Such  procedures  may  consist  of  die 
adoption  of  a  show-cause  order,  a  tentative  order,  or  in  appropriate  cases  a  final  order  widiout  further  prweedings. 


J«^  2S.  196S.. 


Juty  26.  1985.. 


Do... 


Oockal 
No. 


43301 


43304 


43306 


Daacription 


Pan  American  Work)  Aireiays.  Inc..  c/o  David  M.  aConnor,  SuiM  901.  1680  L  Street  NW.,  WaaNngton.  DC  20036 

Apptcalion  o<  Pan  American  Wortd  Ainireys,  ktc  punuani  to  Section  401  of  the  Act  and  Subpart  Q  of  the  Regulations  requests  ^narOnent  of  lb 

pUikc  convenience  and  naceeaily  lor  Routes  132  and  133  so  as  to  pannM  the  requested  authority  between  the  United  Stalaa  wd  Spam  aWi  I 

to  Italy 
Conforming  Applications,  Motions  to  Modify  Scops  and  Answers  to  be  filed  by  August  22,  1985. 
Aero-Chago,  S  A    c/o  Phdip  Schleit  Suite  1000,  1660  L  Street  NW  ,  Washington,  DC  20036. 
App*cation  of  Aero-Chago.  S  A  request  an  amendment  of  its  Foreign  Ar  Carrlar  Pennlt  pursuant  to  Section  402  of  lie  Ad  Wtd  Subpart  O  Of  M 

so  a*  to  add  Boston.  Massactmsetts  as  a  new  terminal  point. 
Answers  may  be  tiled  by  August  23,  1985 

Hawaiian  Airlinea,  Inc..  c/o  Jonathan  B.  Hill.  Dow,  Lohnea  «  Albertson.  1255  23rd  Street  NW  ,  Suite  500.  Washington,  DC.  20037. 
Appkcabon  of  Hawaiian  Airknes.  Inc.  pursuant  to  Section  401  of  the  Act  and  Subpwt  O  of  the  Regulakons,  tor  a  certificate  of  pubic  coiwaniance  i 

to  engage  m  the  transportation  ol  persons,  property  and  man  between  HonoUu,  Hawaii  and  Vancouver,  Bntsh  Coiuinbia.  C««da. 
Conforming  Applications,  Motions  to  Modify  Scope  and  Answers  may  be  filed  by  /kugust  23,  1985. 


Phylib  T.  Kaylor. 

Chief,  Documentary  Services  Division. 
[FR  Doc.  85-18392  Filed  8-1-85,  8:45  am] 
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Federal  Aviation  AdmMstration 

Federal  Aviation  Advisory  Committee; 
Termination 

Notice  is  hereby  given  of  the 
termination  of  the  Federal  Aviation 
Advisory  Committee.  This  committee 
was  sponsored  by  the  Associate 
Administrator  for  Development  and 
Logistics.  The  committee  was 
established  to  provide  the  FAA  with 
independent  expert  advice  on  the 
natiire,  scope,  and  direction  of  its 
technical  planning  efforts  related  to 
improved  capabilities  of  the  National 
Airspace  System  and  the  capacity  and 
safety  of  the  Nation's  airports.  This 
committee  has  been  terminated,  as  its 
continuation  is  no  longer  in  the  public 
interest  in  connection  with  the 
performance  of  duties  imposed  on  FAA 
by  law. 

Issued  in  Washington.  D.C.,  on  luly  9, 1985. 

AJ*.  Albvaclit. 

Associate  Administrator  for  Development  and 
Logistics. 

(FR  Doc.  85-18335  Filed  8-1-85;  8:45  am] 

MLUNQ  COOC  4t10-19-ai 


Federal  Highway  Administration 

Estat>iishment  of  Commercial  Motor 
Vetiicie  Safety  Regulatory  Review 
Panel 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
actiom:  Notice. 

SUMMAlw:  The  FHWA  announces  the 
establishment  of  the  Commercial  Motor 
Vehicle  Safety  Regulatory  Review  Panel 
(Safety  Panel)  pursuant  to  section  209  of 
the  Motor  Carrier  Safety  Act  of  1984, 
Pub.  L  9ft-554,  title  II,  98  Stat.  2929,  2938, 
and  the  first  meeting  of  the  Safety  Panel 
to  be  held  on  September  5, 1985,  at  9:00 
a.m.  in  Room  2230  of  the  Nassif  Building. 
400  Seventh  Street  SW.,  Washington. 
DC.  20590. 

SUPPLEMENTARV  INFOmMATION:  The 

purpose  of  the  Safety  Panel  is  to  review 
and  analyze  all  State  laws  and 
regulations  pertaining  to  commercial 
motor  vehicle  safety.  The  Safety  Panel  is 
to  determine  whether  State  laws  or 
regulations  have  the  same  effect  as;  are 
less  stringent  than;  are  in  addition  to  or 
more  stringent  than  commercial  motor 
vehicle  safety  regulations  promulgated 


by  the  Department  of  Transportation. 
For  any  law  or  regulation  which  the 
Safety  Panel  determines  to  be  in 
addition  to  or  more  stringent  than  the 
Federal  regulations,  the  Safety  Panel 
shall  also  determine  whether  there  is 
any  safety  benefit  associated  with  such 
state  law  or  regulation;  whether  such 
State  law  or  regulation  is  incompatible 
with  the  Federal  regulation:  or  whether 
enforcement  of  such  State  law  or 
regulation  would  be  an  undue  burden  on 
interstate  commerce.  The  Safety  Panel 
will  notify  the  Secretary  of 
Transportation,  through  the 
Administrator  of  the  Federal  Highway 
Administration,  of  its  determinations. 
The  Secretary  will  give  great  weight  to 
the  recommendations  of  the  Safety 
Panel  in  the  course  of  the  rulemaking 
required  by  section  208  of  the  Motor 
Carrier  Safety  Act  of  1984  concerning 
possible  preemption  of  certain  State 
laws  and  regulations  pertaining  to 
commercial  motor  vehicle  safety. 

The  Safety  Panel  will  also  conduct  a 
study  to  evaluate  the  need,  if  any,  for 
any  additional  Federal  assistance  to  the 
States  to  enable  the  States  to  enforce 
the  Federal  safety  regulations  and  to 
determine  other  methods  of  furthering 
the  objectives  of  the  Motor  Carrier 
Safety  Act  of  1984. 

The  first  meeting  of  the  Safety  Panel 
will  be  primarily  an  organizational 
meeting.  The  members  will  be  sworn  in 
and  representatives  of  the  agency  will 
brief  the  members  on  the  purpose  of  the 
Safety  Panel  and  their  responsibilities 
under  the  Motor  Carrier  Safety  Act  of 
1984  and  the  Safety  Panel's  charter.  The 
members  will  also  be  briefed  on  the 
agency's  implementation  of  other 
provisions  of  the  Motor  Carrier  Safety 
Act  of  1984,  such  as  sections  206  and 
210,  which  will  impact  the  work  of  the 
Safety  Panel.  Meetings  of  the  Safety 
Panel  are  open  to  the  public.  Copies  of 
the  Safety  Panel's  charter  are  available 
upon  request. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  David  Lukens,  Executive  Director  of 
the  Safety  Panel.  (HOA-1),  (202)  428- 
0390.  or  Mr.  Thomas  P.  Holian,  Attorney, 
Office  of  the  Chief  Counsel,  {HCC-20). 
(202)  426-0348,  both  at  400  Seventh 
Street  SW.,  Washington,  D.C.  20590. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.,  ET,  Monday  through  Friday. 


Issued  on:  July  28, 1985. 
R.  A.Banihart, 

Federal  Highway  Administrator,  Federal 

Highway  Administration. 

(FR  Doc.  85-18353  Filed  8-1-85;  a-45  am] 

MLUNO  coot  4»1«-2a-« 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

[Depi  CIrc  570, 1985  Rev..  Supp.  Na  1] 

Surety  Companies  Acceptable  on 
Federal  Bonds;  American  Home 
Assurance  Co.,  et  ai. 

Treasury  pubUshed  its  Circular  570, 
Surety  Companies  Acceptable  on 
Federal  Bonds,  1985  Revision,  at  50  FR 
27104-27139.  The  following  Companies' 
authority  as  acceptable  sureties  has 
been  renewed  effective  July  1, 1985. 
Federal  bond-approving  officers  should 
annotate  their  reference  copies  of  the 
Treasury  Circular  570, 1985  Revision,  at 
pages  27107,  27120,  and  27124  to  reflect 
these  additions: 

American  Home  Assurance  Company. 
Business  Address:  70  Pine  Street,  New 
York,  NY  1027a  Underwriting 
Limitation  *:  $12,118,000.  Surety 
Licenses  *:  All  except  PR.  Incorporated 
in:  New  York.  Federal  Process  Agents  *". 

The  Insurance  Company  of  the  State 
of  Pennsylvania.  Business  Address:  70 
Pine  Street,  New  York,  NY  10270. 
Underwriting  Limitation  *:  $2,943,000. 
Surety  Licenses  *=:  All  except  GU,  PR. 
Incorporated  in:  Pennsylvania.  Federal 
Process  Agents  *. 

National  Union  Fire  Insurance 
Company  of  Pittsburgh.  PA.  Business 
Address:  70  Pine  Street,  New  York.  NY 
10270.  Underwriting  Limitation  "^ 
$7,637,000.  Surety  Licenses  ':  All. 
Incorporated  in:  New  York.  Federal 
Process  Agents  *. 

Ceriificates  of  Authority  expire  on 
June  30  each  year,  unless  renewed  prior 
to  that  date  or  sooner  revoked.  The 
certiHcates  are  subject  to  subsequent 
annual  renewal  so  long  as  the 
companies  remain  qualified  (31  CFR 
Part  223). 

Copies  of  Circular  570  may  be 
obtained  from  the  Surety  Bond  Branch, 
Finance  Division,  Financial 
Management  Service.  Department  of  the 
Treasury,  Washington,  D.C.  20226. 
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Dated:  |uly  26. 1985. 

W.  E.  Douglas, 

Commissioner.  Financial  Management 
Service. 

|FR  Doc.  85-18352  tiled  8-1-85:  6:45  am) 

BILUMG  COOE  M10-3S-M 


VETERANS  ADMINISTRATION 

Privacy  Act  of  1974;  Amendment  of 
System  Notice;  New  Routine  Use 
Statement 

Notice  is  hereby  given  that  the  VA 
(Veterans  Administration)  is  considering 
adding  a  new  routine  use  statement  for 
the  system  of  VA  records  entitled 
"Compensation,  Pension,  Education  and 
Rehabilitation  Records- VA"  {58V A2l/ 
22/28)  as  set  forth  on  page  372  of  the 
Federal  Register  of  January  5, 1982. 

The  VA  Office  of  Inspector  General 
under  the  authority  of  the  Inspector 
General's  Act  (Pub.  L.  95-452,  section 
4(a))  and  the  Department  of  Veterans 
Benefits  under  the  authority  of  Title  38, 
United  States  Code,  sections  210(c)(1) 
and  3006,  plan  to  conduct  a  series  of 
computer  matches  to  validate 
entitlement  to  benefits  granted  under 
Title  3a  United  States  Code  and  to 
prevent  fraud  and  abuse.  The  matches 
will  compare  Federal,  State,  county  and 
municipal  records  with  VA 
compensation,  pension,  education  and 
rehabilitation  records  to  determine  if  the 
eligibility  of  the  recipients  to  receive  VA 
benefits  has  changed.  The  goal  of  the 
matches  is  to  detect  the  unwarranted 
payment  of  benefits  under  title  38, 
United  States  Code. 

Title  38,  United  States  Code  requires 
the  VA  to  discontinue  benefits  when 
eligibility  for  such  benefits  no  longer 
exists.  To  carry  out  this  function,  there 
must  be  a  periodic  reappraisal  of  a 
veteran's  continued  eligibility  for  VA 
benefits  after  the  initial  approval. 
Computer  matches  by  the  Department  of 
Veterans  Benefits  and  the  Office  of 
Inspector  General  are  among  the  most 


cost-elective  means  of  validating 
continued  eligibility  for  VA  benefits. 

When  a  veteran  is  identified  as  a 
result  of  a  match  (or  from  information 
otherwise  received)  as  employed  or  as 
having  income,  as  having  lost  a 
dependent,  or  as  having  discontinued 
school  attendance,  changed  schools  or 
changed  the  number  of  credit  hours,  and 
the  information  would  affect  continuing 
entitlement  to  benefits  but  has  not  been 
reported  to  the  VA,  the  information  must 
be  verified  and  the  identity  of  the 
persons  whose  records  were  matched 
needs  to  be  confirmed.  The  most 
practical  approach,  after  initial 
screening  of  the  identified  or  matched 
records  to  eliminate  clearly  mis-matched 
records  is  to  verify  the  information  and 
confirm  the  identities  by  contacting  the 
employer,  educational  facility  or  other 
third  parties  who  may  have  knowledge 
of  the  matter.  These  contacts  will 
require  the  disclosure  of  identifying 
information  to  employers,  education 
facilities  or  other  third  parties  in  order 
to  obtain  the  necessary  confirmation. 
The  proposed  new  routine  use  No.  48 
will  permit  the  disclosure  of  identifying 
information  to  third  parties  when  this  is 
necessary  to  determine  a  veteran's 
continuing  eligibility  to  receive  VA 
benefits. 

TTie  VA  has  determined  that  release 
of  information  for  the  purpose  of  this 
computer  match  is  a  necessary  and 
proper  use  of  information  in  this  system 
of  records  and  that  a  specific  routine  use 
for  transfer  of  this  information  is 
appropriate. 

Interested  persons  are  invited  to 
submit  written  comments,  suggestions, 
or  objections  regarding  the  proposed 
routine  use  of  the  system  of  records  to 
the  Administrator  of  Veterans  Affairs 
(271A),  Veterans  Administration,  810 
Vermont  Avenue,  N.W.,  Washington, 
D.C.  20420.  All  relevant  material 
received  before  September  3, 1985  will 
be  considered.  All  written  comments 
received  will  be  available  for  public 
inspection  only  in  the  Veterans  Services 
Unit,  room  132  of  the  above  address 


between  the  hours  of  8  a.m.  and  4:30 
p.m..  Monday  through  Friday  (except 
holidays)  until  September  17, 1985. 
If  no  public  comment  is  received 
during  the  30-day  review  period  allowed 
for  public  comment  or  unless  otherwise 
published  in  the  Federal  Register  by  the 
Veterans  Administration,  the  new 
routine  use  statement  included  herein  is 
effective  September  3, 19B5. 

Approved:  July  29, 1985. 
Everett  Alvarez,  |r... 

Deputy  Administrator. 

Notice  of  System  of  RectHvb 

In  the  system  identified  as  58V A21/ 
22/28,  "Compensation,  Pension, 
Education  and  Rehabilitation  Records- 
VA,"  appearing  at  47  FR  372,  the 
following  routine  use  is  added  to  read  as 
follows: 

8Y8TCM  NAME: 

Compensation.  Pension.  Education 
and  Rehabilitation  Records- VA 


ROUTINC  USES  Of  RECOnOS  IliUNTJ 
THE  SYSTEM,  MCUKMNO  CATeOOMES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

*  *  «  *  • 

48.  Identifying  information,  such  as 
name,  social  security  number.  VA  claim 
number,  date  and  place  of  birth,  eta.  in 
this  system  may  be  disclosed  to  an 
employer  or  school  having  information 
relevant  to  a  claim  in  order  to  obtain 
information  from  the  employer  or  school 
to  the  extent  necessary  to  determine 
that  eligibility  for  VA  compensation  or 
pension  benefits  continues  to  exist  or  to 
verify  that  there  has  been  an 
overpayment  of  VA  compensation  or 
pension  benefits.  Any  information  in 
this  system  also  may  be  disclosed  to  any 
of  the  above-entitled  individuals  or 
entities  as  part  of  ongoing  computer 
matching  programs  to  accomplish  these 
purposes. 

*  *         t         *        • 

[FR  Doc.  85-18411  Filed  B-l-BS:  8:45  am) 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  o<  meetings  pubNshed 
under  the  "Government  in  ttie  Sunshirw 
Act"  (Pub.   L  94-409)  5  U.S.C.   552b(eM3). 


CONTENTS 


Federal  Reserve  System 

Intemationai  Trade  Commission . 


Hem 
1 
2 


1 

FEDERAL  RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 
August  7, 1985. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW..  Washington,  D.C.  20551. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Request  to  lease  space  in  a  Federal 
Reserve  Bank  building. 

2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

• 

CONTACT  PERSON  FOR  MORE 

information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
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announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  |uly  sa  1985. 
James  McAfee, 

Associate  Secretly  of  the  Board. 
[FR  Doc.  84-18454  Filed  7-31-85:  8:51  am) 

■LLMQ  COM  niO-OI-M 


INTERNATIONAL  TRADE  COMMISSION 
(USrrC  SE-«5-32] 

TIME  AND  date:  Thursday,  August  6, 
1985  at  10:00  a.m. 

place:  Room  117,  701  E  Streets,  NW.. 
Washington,  D.C.  20436. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda. 

2.  Minutes. 

3.  Ratification  List. 

4.  Petitions  and  Complaints: 

(a)  Certain  touch  control  lighting  switches 
(Docket  number  1215). 

5.  Any  items  left  over  from  previous  agenda. 

CONTACT  PERSON  FOR  MORE 

information:  Kenneth  R.  Mason. 

Secretary,  (202)  523-0161. 

Kenneth  R.  Mason, 

Secretary. 

(PR  Doc.  84-18485  Filed  7-31-86: 1:56  pm) 
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DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Mininuim  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  specify,  in 
accordance  with  applicable  law  and  on 
the  basis  of  information  available  to  the 
Department  of  Labor  from  its  study  of 
local  wage  conditions  and  from  other 
sources,  the  basic  hourly  wage  rates  and 
fringe  benefit  payments  which  are 
determined  to  be  prevailing  for  the 
described  classes  of  laborers  and 
mechanics  employed  on  construction 
projects  of  the  character  and  in  the 
localities  specified  therein. 

The  determinations  in  these  decisions 
of  such  prevailing  rates  and  fringe 
benefits  have  been  made  by  authority  of 
the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3, 1931,  as  amended  (46  Stat. 
1494,  as  amended  40  U.S.C.  276a)  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  5.1  (including  the  statutes  listed  at 
36  FR  308  (1970)  following  Secretary  of 
Labor's  Order  No.  24-70)  containing 
provisions  for  the  payment  of  wages 
which  are  dependent  upon 
determination  by  the  Secretary  of  Labor 
under  the  Davis-Bacon  Act;  and 
pursuant  to  the  provisions  of  part  1  of 
subtitle  A  of  title  29  of  the  Code  of 
Federal  Regulations  Procedure  for 
Predetermination  of  Wage  Rates,  48  FR 
19533  (1983)  and  of  Secretary  of  Labors 
Orders  9-83.  48  FR  35736  (1983),  and  6- 
84,  49  FR  32473  (1984).  The  prevailing 
rates  and  fringe  benefits  determined  in 
these  decisions  shall,  in  accordance 
with  the  provisions  of  the  foregoing 
statutes,  constitute  the  minimum  wages 
payable  on  Federal  and  federally 
assisted  construction  projects  to 
laborers  and  mechanics  of  the  specified 
classes  engaged  on  contract  work  of  the 
character  and  in  the  localities  described 
therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  procedure 
thereon  prior  to  the  issuance  of  these 
determinations  as  prescribed  in  5  U.S.C. 
553  and  not  providing  for  delay  in  the 
effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 


construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be       , 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination  decisions 
are  effective  from  their  date  of 
publication  in  the  Federal  Register 
without  hmitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5. 
Accordingly,  the  applicable  decision 
together  with  any  modifications  issued 
subsequent  to  its  publication  date  shall 
be  made  a  part  of  every  contract  for 
performance  of  the  described  work 
within  the  geographic  area  indicated  as 
required  by  an  applicable  Federal 
prevailing  wage  law  and  29  CFR,  Part  5. 
The  wage  rates  contained  therein  shall 
be  the  minimum  paid  under  such 
contract  by  contractors  and 
subcontractors  on  the  work. 

Modifications  and  Supersedeas 
Decisions  to  General  Wage 
Determination  Decisions 

Modifications  and  supersedeas 
decisions  to  general  wage  determination 
decisions  are  based  upon  information 
obtained  concerning  changes  in 
prevailing  hourly  wage  rates  and  fringe 
benefit  payments  since  the  decisions 
were  issued. 

The  determinations  of  prevailing  rates 
and  fringe  benefits  made  in  the 
modifications  and  supersedeas 
decisions  have  been  made  by  authority 
of  the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3, 1931,  as  amended  (46  Stat. 
1494.  as  amended  40  U.S.C.  276a)  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  5.1  (including  the  statutes  listed  at 
36  FR  306  (1970)  following  Secretary  of 
Labor's  Order  No.  24-70)  containing 
provisions  for  the  payment  of  wages 
which  are  dependent  upon 
determination  by  the  Secretary  of  Labor 
under  the  Davis-Bacon  Act;  and 
pursuant  to  the  provisions  of  Part  1  of 
Subtitle  A  of  Title  29  of  Code  of  Federal 
Regulations  Procedure  for 
Predetermination  of  Wage  Rates,  48  FR 
19533  (1983)  and  of  Secretary  of  Labor's 
Orders  6-84,  49  FR  32473  (1984).  The 
prevailing  rates  and  fringe  benefits 
determined  in  foregoing  general  wage 
determination  decisions,  as  hereby 
modlHed,  and/or  superseded  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 


minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  in  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Modifications  and  supersedeas 
decisions  are  effective  from  their  date  of 
publication  in  the  Federal  Register 
without  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  wages  determined  as  prevailing  is 
encouraged  to  submit  wage  rate 
information  for  consideration  by  the 
Department.  Further  information  and 
self-explanatory  forms  for  the  purpose 
of  submitting  this  data  may  be  obtained 
by  writing  to  the  U.S.  Department  of 
Labor,  Employment  Standards 
Administration,  Wage  and  Hour 
Division,  Office  of  Program  Operations, 
Division  of  Wage  Determinations, 
Washington,  D.C.  20210.  The  cause  for 
not  utilizing  the  rulemaking  procedures 
prescribed  in  5  U.S.C.  553  has  been  set 
forth  in  the  original  General 
Determination  Decision. 

Modifications  to  General  Wage 
Determinations 

The  numbers  of  the  decisions  being 
modified  and  their  dates  of  publication 
in  the  Federal  Register  are  listed  with 
each  State. 


DWrict  o<  Cotumtxa  0064-3009 Apr  6.  1964 

Karaw:  KS84-4053  Aug.  24,  1964. 

KS8&-4009 May  10,  1966. 

Mew  JaiMy:  NJ65-3032 „ Juty  19,  1965. 

New  York:  NYe3-3018 May  20.  1963. 


Supersedeas  Decisions  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  being 
superseded  and  their  dates  of 
publication  in  the  Federal  Register  are 
listed  with  each  State.  Supersedeas 
decision  numbers  are  in  parentheses 
following  the  numbers  of  the  decisions 
being  superseded. 

New  Jersey^^  NJ64-3019  (Nje5-3031) Juty  6,  1964. 

Signed  at  Washington,  D.C,  this  2eth  day 
of  July  1985. 
lames  L.  Valin, 

Assistant  Administrator. 

BILUNQ  COOE  4510-27-M 


HODIFICATIONS  P.    1                    •' 

MODIFICATIONS   P.    2                                                 .... 

« 

DECISION   SO.    NY8J-3018    - 

•MX 

MMrty 

RUM 

FflOH 

stiMtm 

*■'    '  ' 

Sm« 

Hourty 
NitM 

S«n«fit* 

■400.    Ill 

T4TTrT2870  -  May  20, 
1983)                                         

LABORERS    (BUILDING): 

- 

CECISION  NO.    DC84-3009- 

■Mk 

RMM 

Frtnit 

DUTCHESS,    ORANGE,    SULLIVAN 
i    ULSTER  COUNTIES,    NEW  YORl 

CHANGE: 

ULSTER;    ORANGE;    SULLIVANl 

3.70 
3.70 
3.70 

■mk 
Hwrtf 

IMH 

Frtafi 
Smnu 

DECISION  NO.    KS85-4009- 

Class  1 

Class  2 

Class   3 

ffUTCHESS: 

14.20 

14.45 

15.20 

MOD.    *14 

rjrFR~r3e00-April   6,    1984; 
DISTRICT   OF    COLUMBIA,    MARY- 

MOD  NO.    3   -(56FRl485i) 

—mHt 

- 

•isy    10,    1985 

LAND-MONTGOMERY    k    PRINCE 

DOUGLAS,    JEFFERSON,    LEAVEN-] 

hcaecrnQ    UDRVrRS:                               1 

Class    1 

14.77 

3.50+h 

GEORGES   COUNTIES,    THE   D.C. 

WORTH    MIAMI    AND    SHAWNEE 

ULSTER;    SULLIVAN 
nnrt  PRMAKERS 

17.10 

2.36 

Class    2 

15.02 

3.50*h 

TRAINING    SCHOOL,    VIRGINIA- 

COUNTIES,    KANSAS 

21.75 

.10+38% 

Class    3 

15.17 

3.50»h 

? 

INDEPENDENT   CITY    OF 

bricklayers;  cement  masonsj 
plasterers)  pointers; 
'::aulkerS)  cleaners; 

LABORERS    (HEAVY   t    HIGHWAY): 

9 

s 

ALEXANDRIA   i   ARLINGTON    » 
FAIRFAX  COUNTIES 

CHANGE: 

ULSTER;    ORA.NGE;    SULLIVAN: 

3.70+i 
3.70+i 

CARPENTERS   «    PILEDRIVER- 

Group   1 
Group   2 
Group    3 
DUTCHESS: 
Group  1 

Group   2                  * 
Group   3 

LINE  CONSTRUCTIOB: 

15.45 
15.70 

ADD: 

ELEVATOR  CONSTRUCTORS: 
Prob.    Helpers 

7.90 

1 

MEN: 

Zone  2 

Carpenters 

Zone   3 

Carpenters 

$16.35 

!   $2.82               1 

TERRAZZO  WORKERS: 
DUTCHESS   4    ULSTER: 
Building 

14.25 
14.75 

14.25 
14.75 

7.20 
7.20 

7.20 
7.20+b 

16.10 

14.36 
14.61 
14.96 

3.70+i 

3.25+j 
3.25+j 
3.25+j 

X 

t 

DECISION  NO.    KS84-4053 

I 

i 

14.87!       2.82               1 
16.35]      2.82               1 

Heavy   t  Highway 
BRICKLAYERS;    STONE  MASONS; 
CEMENT  MASONS;    PLASTERERS: 
Area  1: 

CB 

•ale 
HOTrty 

■MM 

ritafi 

MOO.    NO.     6    -(49FR33784) 

SmWi             Piledrivers 

Substations  and  switching 

'****' 

August   24,    1984 

1 

Building 

Heavy  t   Highway 

structures;    Pipe   type 
cable   installation  and 

< 

'            '    '           1                ' 

Lcavanworth  County, 
Kaiwas 

1                                                                           1 

■~                                               I 

CARPENTERS: 
DUTCHESS   (Wappinger  Falls, 

.Tiaintenarce   jobs  or  pro- 
jects;   Riilroad  catenary 

r                               1 

s 

1               1                1 

New  HacKensack,    Pawling, 

installation  and  mainte- 

Beacon) : 

nance;   Be -ding  of  rails 
Lineman:    Technician 

17.75 

CXANGE: 

•MtC 

Frt*f> 

Building 

16.87 

4.51 
4.Sl+e 

4.35+p 

z 

CARPENTERS: 

(DECISION  NO.    NJ85-30  32   - 

HMiily 
*MM 

■MMfltt 

Heavy   k  Highway 
OOCKBUILOERS 

16.87 

Cable  splicer 

19.525 

+6.25% 
4.35+p 

o 

../^r^        11 

' 

^ 

Carpantars 

$16.35 

$2.82      (50  FR   29594   July   19,    1985 

) 

DUTCHESS;    ORANGE    (Renaind 

+6.25i 

4k 

Pil«drivenB«n  ( 

Atlantic,    Burlington, 

er  of  County) 

19.66 

7.25 

Groundnan  digging  mach- 

<Q 

Millwrights 

16.35 

2.82     Camden,    Cap*  May,    Cumber- 

ELECTRICIANS 

ine  operator;   dynamite 

--^ 

land,    Gloucester,   Mercer, 

Area  1 

15.37 

5.05* 

iT.an 

15.975 

4.3S+P 

■n 

Monmouth,    Ocean  and  Salan 

3.5% 

+6.23% 

Counties,    WvJersey 

Area  2 

16.83 

2.65+ 
13.5% 

Groundman  trucJt  driver 
(tractor  trailer  unit) 

15.088 

4.35+p 

51 

S3 

CHANGE: 

Area   3 

Area   4 

18.00 
18.75 

40% 
1.50  + 

Mobile  equipment  opera- 

+6.25% 

> 

11.5% 

tor;    groundman  truclc 

• 

ELECTRICIANS 
Zone    3 

19.35  {  3.45+ 

Area  5 

18.75 

1.50  + 
11.5% 

driver;    mechanic 

13.464 

4.35+P 
+6.25% 

c 

1      10% 

ELEVATOR  CONSTRUCTORS: 

Groundman 

10.098 

4.-35+P 

DITTCHESS:    ORANGE 

13.47 

3.29  + 
f+g 

Overhead  transmission 

+6.25% 

ELEVATOR  CONSTRUCTORS' 

line  woric    (where   no  othe 

^ 

HELPERS 

•vor)c    is  or   has   been  in- 

cc 

DUTCHESS;    ORANGE 

12.93 

3.29  + 

f+g 

volved);  Overhead  t   under 
ground  distribution  wor)c 

' 

01 

ELEVATOR  CONSTRUCTORS 

Lineman;    Technician 

16.83 

4.35+P 

^.*.. 

• 

HELPERS    (PROBATIONARY) 

*6.25» 

z 

o 

DUTCHESS;    ORANGE 

9.235 

Groundman  digging  mach- 

* 

GLAZ  lERS 

19.30 

7.35 

ine-  operator;    ground- 

1 

(2) 

IRONWORKERS 

16.00 

11.82 

man  dynamite  nan 

15.147 

4.35+P 
•►6.25» 

o' 

(C 

> 

■>• 

c 

(3) 

OD 

CO 

M 

§; 

MODIFICATIONS  P. 


MODIFICATIONS  P.  4 


DECISION  NO.    Ny83-3018 
LINE    CONSTRUCTiqji  CONT'D 

Groundnan  truck  drivar 
(tractor  trailer  unit) 


14 . 306 


Groundnan  mobile  equipment 
operator;    groundman  truck 
dribcr;    mactianic  |13.464 

Groundman  |10.098 

Overhead  transmission   line 
<iork    (where  other  work    is 
or  has  been  involved) : 
Lineman;    Technician  19.61 

Groundman  diggine  machine 
operator;    dynamite  man  17.649 

Groundman  truck   driver 

(tractor  trailer   unit)  16.669 

Mobile  equipment   operator 
groundman  truck   driver; 
mechanic  IS. 688 

Groundman  10.098 

PAINTERS: 

DUTCHESS;    ULSTER; 

SULLIVAN: 
Brush  16.24 

Strutftural   Steel,   Bridget 
Tovers,   Fire  Bxcapes, 
Smoke  Stacks,    Flagpoles 
and  other  exposed  areas 
15'    or  more   in  height, 
tviflf  Stage,    Window  Jacki 
Boatswain  Chairs,    Safety 
Belts   and  Spray   Gun 

ORAMaB: 

ConMreial 

Spray,    Sandblasting,    Tap- 
iti^  t  paperhanging,  epox] 
*  other  toxic  materials 
Elevated  worki 
Structural   steel,    power 
plants.    Towers 
Smoke  stacks.    Bridges 
PLUMBERS   6    STEAMFITTERS: 
DUTCHESS;    ULSTER    (Remai.n- 
der  of  County) 


16.54 
14.94 


IS.94 


15.94 
16.62 


18.70 


4.35+p 
-^6.25% 


4.35+p 
♦6.251 
4.35*p 
+6.25% 


4.35+p 
+6.251 

4.35 
+6.25% 

4.35+p 
+6.25% 


4.35+p 
+6.25% 
4.35+p 
+6.25% 


POWER  EQUIPMENT  OPERATORS 
DUTCHESS    (Poughkeepsi 
South   thereof) : 
BUILDING: 
Group   I -A 


3.13 


Group    I-B 
Group   II 
Group    III-A 
Group   I I I-B 
Group  IV-A 
Group  IV-B 
Group  V-A 
Group  V-B 
Group  VI-A-1 
Group  VI-A-2 
Group  VI-A-3 
Group  VI-A-4 
Group  VI-A-5 
Group  VI-A-6 
Group  VI -A- 7 
Group  VI-B-1 
Group  VI-B-2 
Group  VI -B- 3 
Group  VI-B-4 
Group  VII 
HEAVY    t    HIGHWAY ! 
Group   I-A 


19.8525 


3.13 
2.95 


2.91 


95 
95 


6.90 


Group   II 
Group   III 
Group  IV-A 
Group   IV-B 
Croup  V-A-1 
Group  V-A- 2 
Group  V-A- 3 
Group  V-A-4 
Group  V-A-5 
Group  V-A- 6 
Group  V-A- 7 
Group   V-A-8 
croup  V-B-1 
orouo  v-B-2 

POWER    EQUIPMENT   OPERATORS 
DUTCHESS    (Remainder  of 
County) I 
HEAVY    (   HIGHWAY 
Class    I 
Class    II 
Class  III 


17.785 
18.94 
18.047! 
16.727! 
17.765 
16.585 
16.762! 
15.442 
21.22 
20.367! 
19.367 
20.082 
24.082 
17.512 
23.797 
14.462 
15.427 
14.477 
17.66 
19.855 

19.75 


1.20+ 
18.25%+ 

1 


Class 
Class 


IV 
V 


18.95 
18.83 
17.70 
15.13 
20. 9S 
20.20 
23.20 
19.95 
19.33 
23.45 
17.70 
18.79 
IS. 11 
14.30 


17.12 
16.55 
14.94 
13.52 
18.13 


1.20+ 

17.75% 

+  1 


00+m 
00 +m 

OO+tT' 

00+in 
00  ♦m 


DECISION  NO.    NY'83-3018 
LINB  CONSTRUCTION  CONT'D 


Groundaan  trudt  drlv«r 

(tractor  trailer  unit)  14.306 

Groundman  mobile  equipment 
operator;    groundman  truck 
driber;   mechanic  13.464 

Groundman  10.098 

Overhead  transmission  line 
<rork    (where  other  work   is 
»r  has  b««n  involved) t 
LinMMit;    Technician  It. CI 

Qreunttkan  dtq^in*  aaehine 
operator)   dyn«*lt«  man         17.649 

Greunaaan  truck  driver 

(tractor  trailer   unit)  16.669 

Mobile  equipment  operator  I 
4reun*Mn  truck  driver; 
mechanic 


Groundman 

PAINTERS : 
DUTCHESS;    ULSTER; 
SULLIVAN: 
Brush 

Structural   Steel,    Bridget 
Towers,    Fire  Excapes, 
Smoke  Stacks,    Flagpoles, 
and  other  exposed  areas 
IS'    or  more   in  height. 
Swing  Stage,    window  Jackl 
Boatswain  chairs.    Safety 
Belts   and  Spray  Gun 
ORAMOti 
Commercial 

Spray,    Sandblasting,    Tap' 
inqi   t   paperhaoging,  epoxv 
6  other  toxic  materials 
Elevated  worki 
Structural   steel,    power 
plants,    Towers 
Snake  stacks.    Bridges 
PLUMBERS   4    STEAMFITTERS: 
DUTCHESS;    ULSTER    (Remai.n- 
dar  of  County) 


15.688 
10. 098 


16.24 


16. S4 


14.94 


IS. 94 


15.94 
16.62 


18.70 


4.35+pl 
4-6.25% 


4.35+p 
+6.25% 
4.35+p 
+6.25% 


4.IS+P 
+6.25% 

4.35 
+«.25% 

4.3S+P 
+6.25% 


4.35+p 
+«.2S% 
4.3S+P 
4«.2S% 


POWER  EQUIPMENT  OPERATOR* 
DUTCHESS    (Poughkeepsie   i 
South   thereof) : 
BUILDING: 
Group   I-A  19.8525 


J. 13 


Group  I-B 

Group  II 

Group  III-A 

Group  III-B 

Group  IV-A 

Group  tV-B 

Group  V-A 
oreup  v-B 

Group  VI-A-1 
croup  VI-A-2 
Group  VI-A-J 

Croup   VI-A-4 
Group  VI-A-S 
Gr«up  VI-A-6 
croup  VI-A-7     ^ 
Group  VI-B-1 
Group  VI-B-2 
Group  VI -B- 3 
Croup  vt-B'4 
Group  VII 
HEAVY   (   HICHNAY  : 
Group    I-A 


3.1J 
2.95 

2.9$ 


2.95 
2.95 


6.90 


Group  II 

Croup   III 

Group   IV-A 

Group   IV-B 

Group  V-A-1 

Group   V-A- 2 

Group  V-A-3 

Group  V-A-4 

Group  v-A-S 

Group   V-A- 6 

Group  V-A-7 

Group  V-A-8 

Group  V-B-1 

Group  V-B-2 
POWER  EQUIPMENT  OPERATORI 
DUTCHESS    (Remainder  of 
County) : 
HEAVY    t   HIGHWAY 

Class  I 

Class  II 

Class  III 

Cits*   IV- 
.ciass  V 

(S) 


17.785 
18.94 
18.047! 
16.727! 
17.765 
16.S8S 
16.762! 
15.442! 
21.22 
20.3679 
19.367! 
20.082 
24.082 
17.512! 
23.797 
14.462! 
15.427 
14.477 
17.66 

19. ass 

19.75 


1.20 

18.25%+! 

1 


18.95 
18.8) 

17.70 
15.13 
20.95 
20.20 
23.20 
19.95 
19.33 
23.45 
17.70 
18.79 
15.13 
14.30 


17.12 
16. SS 
14.94 
11. S2 
11.11 


20  + 

17.75% 

+  1 


4.60+m 
00  ♦in 
4  .00+iP 
4  .00+R 
4. 00+m 
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MODIFICATIONS  P.  S 


DECTSIOB  MO.   NY83-30ie 

turn 

tlllWl 

ROOFERS 

17.00 

7.15+n 

TRUCK  DRIVERS 
Group  1 
Group  2 
Group  3 
Group  4 
Group  5 

3.55+0 
3.55+0 
3.55+0 
3.55+0 
3.55+0 

ADD: 

FOOTNOTE: 

Paid  Holidays:  A  through  F,  plus 
Washington's  Birthday,  Good  Ftiday, 
and  Election  Day  for  the  President  of 
the  United  States  and  Election  Day  for 
the  Governor  of  New  York  State,  pro- 
vided the  employee  works  the  day 
before  or  the  day  after  the  holiday. 


(«> 


STATE:      HEN  JERSEY 


SUPERSEDEAS    DECISION 

COUNTIES:      Bergen,   Essex,   Hudson 
,  (exclude  Ellis  Island  and  Statue  of 

Liberty  Island),  Hunterdon,  Middle- 
sex,  Morris,  Passaic,    Somerset, 
Sussex,   Union  and  Warren 
DECISION  NUMBER  NJ85-303.1  DATE:      Date  of   Publication 

SUPERSEDES   DECISION  NO.    NJ84-3019  dated  July  6,    1984   in  49  FR  27883. 
DESCRIPTION  OF  WORK:      Building    (docs   not   include  single   family  homes   and 
apartments   up  to  and   including  4    stories) ,    Heavy  and  Highway   Construction 
Projects 


AIR  CONDITION  and 
REFRIGERATION   MECHANIC: 

Group   1 
ASBESTOS   WORKERS 

Zone    1 

Zone  2 
30ILERMAXERS 

BRICKLAYERS,  STONEMASON'S, 
CEMENT  MASONS  and 
PLASTERERS: 
Zone  1 
Zone  2 
Zone  3 
Zone  4: 
3ricklayers  t   Stonema- 
sons 
Cement  Masons  and 
Plasterers 
Zone  5 
6 
7 


Zone 
Zone 
Zone  8 
Zone  9 
3one  10 
Zone  11 
Zone  12 
Zone 


13 


CARPENTERS,  INSULATORS 
and  MILLWRIGHTS: 
Zone  1 
Zone  2 
Zone  3: 

Carpenters  t  Insulato 

^■-illwrights 
Zone  4 : 

Carpenters  (  Insulators 

Millwrights 
Zone  S: 

Carpenters  t  Insulators 

:'.illwrights 


15.40 

18.47 
18.30 
18.28 


16.57 
16.00 
19.03 


16.80 

18.15 
17.00 
17.07 
20.50 
17.42 
16.64 
17.08 
18.53 
16.53 
17.45 


18.35 

17.81 


19.74 
20.24 


19.26 

19.76 


19.75 
20.75 


1.48+j 

4.945 
6.825 

.29  + 
38% 


5.70 
5.57 
4.83 


5.05 

3.80 
5.18 
3.69 
2.42 
5.21 
5.64 
3.79 
3.74 
5.24 
3.32 


5.38 
5.94 


20.5% 
20.3% 


23.5% 
23.5% 


20.5% 
20.5% 


SIM 

Hourtr 

fttOft 

Saiwfiti 

Svtti 

Zone  6: 

Carpenters   t   Insulators 

16.51 

20.5% 

Millwrights 

19.01 

20.5% 

IVERS    t    DIVER  TENDERS: 

Zone   1: 

Divers 

20.87 

6.83 

Divers  Tenders 

16.27 

6.83 

DOCK   BUILDERS   and  PILE- 

DRIVERMEN 

17.66 

6.75 

DRYWALL  TAPEPS    and 

FINISHERS 

14.85 

3.35 

ELECTRICIA.VS    t   CABLE 

SPLICERS: 

Zona   1 

19.40 

39.25% 

Zone  2 

20.20 

4.06+ 
13.5% 

Zone   3 

20.11 

2.53+ 
10% 

Zone  4 

19.05 

3.02+ 
13.5% 

Zone   5 

20.82 

28.5',- 
1.00 

Zone  6 : 

wiremen 

21.10 

2.00  + 

18%  + 

>25(Vyr 

Cable  Splicers 

22.60 

2.00+ 

18%  + 

525(Vyr 

Zone  7 

20.77 

3.80+ 
11% 

Zone   8 

20.77 

2.52+ 

10% 

Zone  9 

19.44 

32.15% 

Zone  10 

20.05 

2.53+ 

10% 

Zone   11 

21.35 

18%+2C 

Zone  12 

16.(70 

1.00  + 
11% 

Zone   13 

14.25 

1.20+ 

11% 

(7) 
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DECISION  NO.    NJ 85- 30 31 


ELECTRICIANS: 
Railroad  Construction: 

Bergen  t  Hudson  Cos. 
COnnercial  Telephone 
Installation: 
Bergen  i  Hudson  Cos . 
ELEVATOR   CONSTRUCTORS: 
Construction: 
Mechanics 

Helpers 

Probationary  Helpers 
Modernisation: 
Mechanics 

Helpers 

Probationary  Helpers 

GLAZIERS: 
Zone  1 
Zone  2 
Zone  3 
IRONWORKERS: 
Structural;  Reinforcing; 
and  Ornamental 
Zone  1 
Zone  2 
LATHERS 

MARBLE,  TILE  (  TERRAZZO 
WORKERS  i  FINISHERS: 
Zone  1: 
Marble  Setters: 
Cutters  «  Setters 
Carvers 
Polishers 

Crane  Op-i  Derrickmen 
Marble  Finishers  (Helpers ) 
Terrazzo  Workers  i 

Mosaic  Finishers 
Tile  Setters 


i 


21.20 

21.20 

18.80 
14.40 

9.40 
15.94 
11.95 

9.40 

16.14 
16.90 
18.95 


18.45 
18.65 
11.40 


26.5% 

26. 5t 


3.69  + 
b+c+d 
3.69+ 

b+c+d 


3.69+ 

b+c+d 
3.69+ 
b+c+d 


7.33 
6.60 
6.05 


4.20 

6.11 

.57 


13.93 
14.48 
14.89 
12.91 
12.91 

4 
4 
2 
4 
2 

19+e 
19+e 
90+e 
34+e 
19+e 

15.48 
15.23 

2 

4 

71 
335 

PAINTERS : 
Zone   1: 
Connercial   i   Industrial], 
Tapers    (Coimercial) 
Steel    (Outside) ,    Spray 
and  Paperhangers 
Zone    2: 
Repaint   Rate 
Regular   Rate 
Premium  t  Spray 
Paperhanging  6  Wall 
Cover  ing 
Zone    3: 
Group  1 
Group  2 
Group    3 
Group  4 
Group  5 
Group  6 
Group  7 
Zone  4 
Group  1 
Group   2 
Group   3 
Group  4  . 
Group   5 
PIPEFITTERS: ' 
Zone   1 
Zone   2 
Zone   3 
PLUMBERS: 
Zone   1 
Zone   2 
Zone    3 
ROOFERS : 
Zone    1 

Composition 
Zone   2 
Shingle,    Slate  and  Tile 
Mechanic  II   for  shingle 
slate  or  tile  work   - 
handles   and  transports 
all   materials,    tools 
and  equipment;    clean- 
up debris 
All  other  work 
Mechanic   II    for  all 
other  work   -  handles 
and   transports    all 
materials,    tools    and 
equipment;    clean-up 
debris 


(8) 


16.10 


13. 
12. 
13. 
13. 
12. 
14. 
14. 

14. 
14. 
15. 
12. 
12. 

18. 
18. 
18. 

19. 
18. 
18. 


.25 

.12 


8.25 


5.01 

5.01 

4.12 
4.12 
4.12 

4.12 

2.55 
2.55 
2.55 
2.55 
2.55 
2.55 
2.55 

4.83 
4.83 
4.83 
4.83 
4.83 

6.93 
7.05 
5.06 

5.85 
6.55 
5.06 


4.59 
2.42 


2.42 
3.83+k 


3.83+k 


DECISION  NO.    NJ85-3031 

SHEET    METAL   WORKERS 
CONT'D 


Zone    3: 
Composition,    Damp  and 
Waterproofing,    Slate 
and  Tile 
Zone    4: 
Slate  and  Tile 
Slate    t  Tile  Helpers 
Zone    5: 
Composition,    Damp  and 

Waterproofing 
Slate  and  Tile 
Zone  6 : 
Composition,    Damp  and 
Waterproofing 
SHEET   METAL  WORKERS: 
Zone    1 
zona    2 

Zone  3 
ZoiM  4 
Zone  5 
Zone  6 
SOFT    FLOOR   LAYERS 

SPRINKLER   FITTERS: 

Zone  1 

Zone   2 

LABORERS: 

Zone    1: 

Group  1 
Zone   2: 

Group   1 
Zone    3: 

Group  1 

Group   2 
Zone    4: 

Laborers 
Zone   5: 

Laborers 
Zone   6 : 

Group   1 
Zone   7: 

Laborers 
Zone    6: 

Group   1 

Group  2 
Zon^  9: 

Group  1 

Group   2 
tone   10: 

Group  1 
Zone  11: 

Group  1 


18.72 


16.70 
8.85 


18.00 
18.125 


3.00 


4.75 
4.75 


3.50 
3.50 


17.00      8.19 


18.63 

5.10 

14.20 

1.63+ 

16% 

12.80 

3.56 

16.73 

4.92 

16.26 

3.75 

18.4) 

5.35 

17.22 

1.50  + 

13% 

18.28 

5.37 

16.67 

3.23 

12.5$ 

3.10 

13.40 

4.25 

12.55 

3.25 

12.80 

3.25 

13.50 

2.15 

12.25 

3.40 

11.65 

4.00 

11.85 

3.80 

12.70 

3.20 

12.95 

3.20 

13.05 

2.60 

13.30 

2.60 

13.30 
12.55 


2.35 
3.60 
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Zone    12:  '         . 

Group  1 
Zone    13: 

Laborers 
Zone    14  : 

Laborers 
Zone    15: 

Laborers 
Zone    16 : 
Group   1 
Zone    17: 
Group  1 
Group   2 
Zone   18: 
(Heavy   I,  Highway 
Construction) : 
Group  1 
Group   2 
Group   3 
Group  4 
Group   5 
Group  6 
(Free  Air  Tunnel  Jobs) : 
Group  1 
Group   2 
Group   3 
Group  4 

(Asphalt   Construction)  : 
2one    1 : 
Street: 
Head  Raker 
Rakers    i  Screen  Men 
Tampers,    Smoothers, 
Kettlemen,    Painters 
Top  Shovelers  and 
Roller  Boys 
Plant: 
Scale  Mixers   and 

Burner  Men 
Feeders   and  Dust  Men 
Zone    2 : 
Street: 
Head  Rakers 
Rakers   i  Scraed  Men 
Tampers,    Smoothers, 
Kettlemen,    Painters, 
Shovelers    t  Rollers 
Boys 
Plant: 
Scale  Mixer   and  Burner 

Men 
Feeders   and  Duct   Man 


(9) 


Hourly 

s—wu 

13.25 

2.40 

12.25 

3.40      1 

2.40    ; 

13.10 

12.40 

3.25 

12.25 

3.40 

13.25 
13.75 

2.70 
2.70 

13.20 
13.40 
13.70 
13.90 
14.15 
15.70 

2.50+f 
2.50+f 
2.50+f 
2.50+f 
2.50+f 
2.50+f 

15.95 

14.25 
14.10 
13.60 

2.50+f 
2.50+f 
2.50+f 
2.50+f 

11.30 
11.15 

2.3S  +  f 
2.3S+f 

10.90 

2.35+f 

11.15 
10.90 

2.3S+f 
2.35+f 

11.65 
11.50 

•2.60+f 
2.60+f 

11.25 

2.60+f 

11.30 
11.05 

2.60+f 
2.60+f 

DECISION  NO.    NJ85-3031 


LINE  CONSTRUCTION: 
Zona   1: 
Llncmn,    Cable  Splloerc, 
Line  Equipment  Operators 
Line  Truck   Operators, 
Groundnan  4  welders 
Zone   2 : 
Linemen  and  Equipment 
Operators 

Cable   Splicers 

r^roundmen 

Zone  3 
Linemen,  Cable  Splicers, 
Equipment  Operators  4 
Groundmen 

Zone  i : 
Linacen,  Cable  Splicers, 
Line  Equipment  Operator! 
Groundmen 
Zone  Si 
Linanen,  Cable  Splicers, 
Line  Equipment  Operator) 
and  Groundaen 

Zone  6 1 
Liaamen:  Cable  Splicerst 

Line  equipment  Opera- 
tors and  Groundmen 

Zone  T: 
Linemen  and  Equipment 
Operators 

Greundman  t  Line  Truck 
Operator* 

Zone  I I 
Linemen  and  Equipment 
Operator* 


Groundmen 

Zone    9: 
Linemen  and  Equipment 
Operators 

Groundmen 

Zone  10: 
Linemen,  Cable  Splicers 
Groundmen  »  winch  Op. 


HMrty 


19.40 

21.10 
22.60 
14.77 

20.82 


19.54 

19.05 


20.77 

13.84 

20.77 
14. S« 

16.45 
14.59 

14.01 
12.15 


19.44 
19.44 


rrfKft 
»tmtm% 


39.75% 


2.00+ 
17% 

2.00* 
17i 

2.00+ 
17% 


1.00  + 
28% 


14.25% 
14.25% 


2.54+ 

10% 


.80+ 
10.75% 


3.55* 

11% 


3.55+ 

11% 


1.90+ 
10.75 
1.90+ 
10.75% 


.80+ 

10.75% 

.80* 

10.75% 

32.75% 
32.75% 
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Zone   11: 
Linemen, 


Cable  Spliceri 


Groundmen 

Zone   12i 

Linemen,   Equipment 
Operators  and  Cable 
splicers 

Groundmen  winch  Op. 
Zone    13: 

Linemen,    LiiM  Truck 
Operators,    Equipment 
Operators   t  Cable 
Splicers 

Groundmen 

Z  one   14: 
Linemen,    Line  Truck 
Operators,    Equipment 
Operators   t  Cable 
Splicers 

(Railroad  Construction 

Only)  : 

Linemen 

Line  Equipment  Op. 

Groundmen  Winch  Opera- 
tors,  Truck  Operator 

Groundmen 

Dynamite  Man 

Street   Light  Mechanic 

Line  Equipment  Nechani< 
POWER   EQUIPMENT   OPERATOR! 
Building  Construction 
Projects    in  which   indiv 
idual   items  of  work  arc 
$2^0.000  or   less    (in- 
cluding clearing     and 
grading,   excavation     foi 
foundations,   back   fill- 
ing,   storm  and   sanitary 
sewers,    sidewalks,  streei 
excavation   i   paving, 
curbing  i   landscaping, 
water  and  gas   supply 
lines) 
OTHER   BUILDINGS   CONSTRUC 
TION   PROJECTS:    HEAVY, 
HIGHWAY,    ROAD,    STREET   t 
SEWER   PROJECTS: 
Class  A 
Class  B 
Class  C 


(10) 


Satic 
Hourty 

KMn 


16.41 
15.56 


21.35 
20.45 


13.50 
7.434 


16.00 


16.96 
16.20 

13.67 
11.06 
14.20 
12.97 
12.90 


2.25  + 

10.75% 

2.25+ 

10.75% 


26% 
26% 


1.00+ 
11.75% 
1.00  + 

11.75% 


1.20  + 
11.75% 


25% 
25% 

25% 
25% 

25% 
25% 
25% 


12.19    5.80+a 


21.92 
20.33 
18.42 


5.80+a 
5.80+a 
5.80+a 


DECISION  NO.    NJ85-3031 
POWER   EQUIPMENT   OP.    CONT'D 

Class  D 
Class  E 
Class  F 
STEEL  ERECTIONi 
Class  A 
Class  B 

C 

D 

E 

F 

6 


Class 
Class 
Class 
Class 
Class 
TANK  ERECTION) 
Class  A 


Class 
Class 

Class 
Class 


OILOSTATIC  MAINLINES  * 
TRANSPORTATION  PIPELINES: 

Class  A 

Class  B 

Class  C 

Class  D 

Class  e 

Class  P 
TRUCK  DRIVERS! 

Zone  1: 
Group  1 

Group  2 

Group  3 

Group  4 

Group  S 


BatK 
HMily 
KaUt 

Priitft 
S«1m4)U 

16.79 

5 . 80+a 

15.08 

■5.80+a 

23.74 

5 . 80+a 

23.74 

5.80+a 

22.83 

5 . 80+a 

21.49 

5.80+a 

18.83 

5. 80+a 

17.30 

5.80+a 

15.54 

5.80+a 

25.55 

5.80+a 

24.41 

5.80+a 

23. S7 

S.8e+a 

25.55 

5. 80+a 

21.48 

5.80+a 

16.  ?7 

S.»0+a 

25.55 

5.80+a 

20.99 

5.8e+a 

18.76 

5. 80+a 

17.26 

5.80+a 

15.54 

5.80+a 

24.48 

5.80+a 

7.27 

1.43+ 

h+i 

7.56 

1.43+ 

h+i 

7.55 

1.43+ 

h+i 

7.65 

1.43+ 

h+i 

7.76 

1.43+ 

h+i 
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Zone  2: 
Group  1 

Group  2 

Group  3 

Group  4 

Group  5 

Zone  3: 
(^oup  1 

Gceup  2 

Group  3 

Group  4 
Group  5 


WELDERS  -  Rate  for  craft  to  which  welding  ik  ineidtnt((J. 


Unlisted  classification*  seeded  for  work  not  incl44«4  within  the 
scope  of  the  classifications  listed  may  be  added  after  award 
only  as  provided  in  the  labor  standards  contract  clauses 
(29  CFR,  5.5  (a) (i) (ii)) 


(11) 


HouXy 
Mal« 


14.97 
15.20 
15.25 
15.35 
15,45 

14.97 

15.20 
15. 2S 

15.35 
15.45 


SaMtiU 


2.00+ 
h+i+j 
2.00+ 
h+i+j 
2.00+ 
h+i+j 
2.00+ 
h+i+j 
2.00+ 
h+i+j 

2.855+ 

h+i 
2.855+ 

h+i 

;.es5+ 

h+i 
2.855+ 

h+i 
2.855+ 

h+i 
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DECISION  NO.   NJ8S-3031 


FOOTNOTES : 


PAID  HOLIDAYS:   A-New  Year's  Day;  B-Memorial  Day;  C- Independence  Day; 

0-  Labor  Day;  E-Thanksgivinq  Day;  F-Christmas  Day. 

a.  Holidays:   A  throuoh  F,  plus  Washington's  Birthday  and  Veterans 
Day. 

b.  Employer  contributes  $8.00  per  day  per  employee  to  an  Annuity  Fund. 

c.  Holidays:  A  through  F>  plus  Lincoln's  Birthday,  Washington's  Birthday 
Columbus  Day,  Election  Day,  and  Armistic  Day. 

d.  Employees  with  6  months  of  service  but  less  than  S  years  of  service 
receive  2  weeks  vacation;  S  or  more  years  of  service  receive  3 
weeks  vacation. 

e.  Holiday:  A  half  day'?  pay  for  Labor  Day. 

f.  Holidays:  A  through  P.  plus  Washington's  Birthday,  Veterans'  Day 
and  Presidential  Election  Day  providing  the  employee  works  on  3 
days  for  the  same  employer  within  a  period  of  10  working  days, 
consisting  of  S  wording  days  before  and  S  working  days  after  the 
day  upon  which  the  holiday  falls  or  is  observed  as  such. 

g.  Holidays:   A  through  P,  plus  Washington's  Birthday,  Presidential 
Election  Day  and  Veterans'  Day  providing  the  employee  works  any 
of  the  3  days  in  the  5  days  preceeding  the  holiday  and  the  first 
work  day  after  the  recognized  holiday. 

h.  All  Employees  who  are  assigned  to  work  on  Sundays  or  the  following 
holidays:   New  Year's  Day,  Martin  Luther  Ring's  Birthday,  Lincoln's 
Birthday,  Washington's  Birthday,  Sood  Friday,  Decoration  Day, 
Independence  Day,  Labor  Day,  General  Election  Day,  Columbus  Day, 
Veteran's  Day,  Thanksgiving  Day,  Christmas  Day,  and  any  new 
holiday  proclaimed  by  the  Federal  Government  (not  days  of  mourning), 
shall  be  paid  two  and  one  half  times  the  rates  listed  for  all  hours 
worked  which  includes  the  holiday  pay. 

i.  Employees  working  or  receiving  pay  for  80  days  within  a  year  receive 
one  week's  vacation  (48  hours);  125  days  receive  two  weeks  vacation 
(96  hours);  14S  days  receive  IS  days  (120  hours);  15  years  seniority 
and  14S  days  receive  4  weeks  vacation  (160  hours) 

j.  Employer  contribution  of  $170.00  per  month  per  employee  to  Health 

and  Welfare  Funds. 
k.  Paid  Holiday:   Election  Day. 
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AREA,  GROUP,  and  ZONE  DESCRIPTION'S 

AIR  CONDITION  and  REFRIGERATION  MECHANIC: 
Group  1:   Installation  of  refrigeration  equipment  for  any  type  of 
building  where  the  combined  compressor  tonage  does  not  exceed  S 
tons;  Installation  of  water-cooled  air  conditioning  that  does  not 
exceed  10  tons  (includes  the  piping  of  component  system  and  the 
erection  of  the  water  tower);  Installation  of  air-cooled  air  con- 
ditioning that  does  not  exceed  IS  tons. 

ASBESTOS  WORKERS: 

Zone  It   Hunterdon  (Alexander,  Bethlehem,  Bloomsburry,  Clinton, 
Delaware,  East  Armwell,  Flemington,  Franklin,  Frenchtown,  Glen 
Garden,  Hampton,  High  Bridge,  Holland,  Kingwood,  Lambertville, 
Labanon,  rlilford,  Raritan,  Readington,  Stockton,  Union,  and  West 
Armwell  Townships);  Middlesex  (Cranbury,  East  Brunswick,  Helmatta, 
Jamesburg,  Hilltown,  Monroe,  North  Brunswick,  Plainsboro,  South 
Brunswick  and  Spotswood  Townships);  Somerset  (Branchburg,  Franklin, 
Hillsborough,  Manville,  Millstone,  Montgomery  and  Rocky  Hill  Town- 
ships); and  Warren  (Franklin,  Greenwich,  Hamony,  Lopatcong,  Oxford, 
Phillipsburg,  Pohotcong,  Washington  and  White  Townships)  Counties. 

Zone  2:   Bergen,  Essex,  Hudson,  Hunterdon  (Remainder  of  County), 
Middlesex  (Remainder  of  County),  Morris,  Passaic,  Somerset 
(Remainder  of  County),  Sussex,  Union  and  Warren  (Remainder  of 
County)  Counties. 

BRICKLAYERS;  STONEMASONS,  CEMENT  MASONS;  and  PLASTERERS: 
Zone  1:   Bergen  (North  Arlington,  Lyndhurst  -  east  of  Ridge  Road  and 
north  to  Rutherford  Avenue  and  Barry's  Creek,  west  to  the  Hackensack 
River);  Essex  (except  Millburn  Township);  Hudson  that  portion  west 
of  the  Jackensack  River. 
Zone  2i   Bergen  (Wallington,  part  of  Bast  Patterson,  Garfield,  Lodi, 
North  Arlington  and  part  of  Lyndhurst);  Morris  (Pompton  Plains, 
Pequannock,  Lincoln  Park,  Rinnelon,  Butler  and  Riverdale) ;  Passaic 
and  Sussex  (that  portion  north  of  a  line  along  Route  (S21  from 
Dingmans  Ferry  to  Tuttles  Corner,  along  Route  #206  to  Lafayette, 
then  along  North  Church  Road  to  Route  123,  then  along  Route  123 
to  Passaic  County  Line)  Counties- 
Zone  3:   Bergen  (Remainder  of  County), 
Zone  4:   Hudson  (Remainder  of  County). 

Zone  S:   Middlesex  (except  Dunellen,  South  Plainfield,  New  Market, 
Middlesex  and  Oak  Tree)  and  Somerset  (Franklin  Park  only)  Counties. 
Zone  6:  Essex  (NiXlburn  Township),  Morris  (Gillette  and  Sterling, 
Shore  Hills  Townships),  Union  (New  Providence,  Springfield 
and  Union  Townships). 
Zone  7:   Hunterdon  (Califon,  Oldwick,  Annadalle,  Lebanon,  White 
House  Station,  Readington,  Stantion  and  Three  Bridges  Townships) 
and  Somerset  (Remainder  of  County)  Counties. 
Zone  8:  Hunterdon  (Remainder  of  County),  Morris  (Stephensburg, 
Pleasant  Grove,  Middle  Valley  and  Parker  Townships),  Sussex 
(Branchville-,  Flatbrookville,  Swartswood,  Halsey,  Newton  and 
Stillwater  Townships)  and  Warren  Counties. 
Zone  9t   Morris  (Remainder  of  County)  and  Sussex  (Remainder  of 
County)  Counties. 
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AREA,  GROUP,  and  SONS  DESCRIPTIONS   (Cont'd) 


BRICKLAYERS,  STONEMASONS,  CEMENT  MASONS,  and  PLASTERERS:   (Cont'd) 

Zon*  10:   (Parts  of  Sooierset,  Morris  and  Hunterdon  Counties.   At 
Old  Mill  Inn  Route  1202  follow  Passaic  River  to  the  Dean  River  from 
thence  to  Sunset  Lake  at  Pluckeain>  follow  Chanbers  Brook  to  Oldwick 
to  Fair»ount,  Hunterdon  County  across  the  County  Line  to  Long  Valley 
in  Morris  Countyj  thence  across  fro*  Long  Valley  into  Chester,  3  miles 
north  of  Chester  to  Muskrat,  then  back  across  into  Ralston,  Morris 
County,  then  follow  Morris-Soaerset  County  Line  into  Mendhan  Town- 
•hipt  then  we  go  across  Morris  County  Line  into  Scnerset,  back  to 
the  Old  Mill  Inn  in  Bernardsville,  Route  1202,  Sonerset  County  ). 

tone  11:  Onion  (Plainfield,  Scotch  Plains). 

Zone  12:   Onion  (Remainder  of  County). 

Zone  13:   Morris  (Morristown  Twp.). 
CARPENTERS,  INSULATORS  and  MILLWRIGHTS: 

lone  1:  Bergen  County  (east  of  the  Hackensack  River  Including  but 
not  limited  to  Cliffside,  Port  Lee,  Grant  Wood,  Palisades  Park, 
Ridgefleld,  Edgewater,  Pairview,  Leonia  and  Coytesville)  and  that 
part  of  Hudson  County  east  of  the  Hackensack  River< 

Zone  2:  Hunterdon  (starts  at  the  south  of  the  town  of  Frenchtown 
on  the  Delaware  River,  thence  following  the  line  in  the  center  of 
the  road  to  Baptistoxn  to  Croton  to  the  City  of  Plemington  to 
Plemlngton  Junction  to  Three  Bridges,  thence  following  the  Sowerset 
County  Line  northward,  all  territory  south  of  this  line  including 
the  City  of  Plemington)  and  Somerset  (all  territory  south  of  a  line 
b«glnning  at  Armwell  on  the  Coatny  Line  to  Zion  to  Pairview  to 
Dutchtown  to  Plainsville  to  Ball  Mead  to  Griggstown  to  the  Delaware 
and  Barltan  Canal)  Counties. 

Zone  3:  All  of  Union,  Middlesex,  Morris  and  Sussex)  also  the  Town- 
ship of  MlllNrni  County  of  Essex,  the  following  municipalities  in 
Scaerset  County  (Greenbrook,  North  Plainfield,  Watchung  and  all  of 
thf  following  commanitiea  east  of  King  George's  Roadi  Warren 
County  (All  Townships)  Counties. 

Zone  4:   Essex  County  and  that  part  of  Hudson  County  west  of  the 
Hackensack  River- 

Zone  5«   Bergen  (Remaindfr  of  County). 

Zone  6:   Passaic  County  and  the  City  of  Garfield  and  Borough  of 
Lodi  and  Mallington  in  Bergen  County. 

DIVERS  and  DIVER  TENDERS: 
Zone  1:   Bergen,  Essex,  Hudson,  Hunterdon,  Middlesex,  Morris, 
Passaic,  Somerset,  Susses,  Onion,  and  Warren  Counties. 

ELECTRICIANS  and  CABLE  SPLICERS: 

Zon*  it   Essex  County. 

tont  3*  On^on  County  (that  portion  east  and  north  of  a  line  running 
in  a  southerly  direction  from  Morris  Avenue  along  Baltusrol  May, 
across  Baltusrol  County  Club  to  Baltusrol  Road,  along  Baltusrol 
Road  and  Summit  Lane  in  Mountainside  to  and  along  New  Providence  Road, 
to  and  along  the  Mountainside  Line,  to  and  along  Washington  Valley 
Road,  to  and  along  Diamond  Hill  Road,  to  and  along  Park  Avenue  in 
Scotch  Plains,  and  continuning  along  Martine  Avenue,  to  and  north- 
east along  the  Raritan  Road,  to  and  easterly  along  the  Westfield- 
Seotch  Plains  Line,  to  the  Lehigh  Valley  Railroad  and  southwest  on 
the  railroad  to  the  County  Line). 

114)  / 


Zone  S: 
Zone  6: 
Zone  7: 
Zone  8: 
Zone  9: 
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AREA,  GROUP,  and  ZONE  DESCRIPTIONS   (Cont'd) 

ELECTRICIANS  and  CABLE  SPLICERS:   (Cont'd) 
Zone  3:  Onion  County  (that  portion  south  and  west  of  a  line  running 
east  from  Somerset  County  on  Mountain  Avenue,  in  New  Providence 
Borough,  to  the  Diamond  Bill  Road,  south  on  that  road  to  ^nd  along 
Park  Avenue,  in  Scotch  Plains  and  continuing  along  Martine  Avenue, 
to  and  Northeast  along  the  Raritan  Road,  to  and  easterly  along  the 
Westf ield-Scotch  Plains  Line  to  the  Lehigh  Valley  Railroad  and  south- 
west on  the  railroad  to  Middlesex  County  Line). 
Zone  4:   Union  (Remainder  of  County). 

Bergen  and  Hudson  Counties. 

Passaic  County. 

Morris  and  Sussex  Counties. 

Hunterdon  and  Somerset  Counties. 

Middlesex  County  (that  portion  south  and  west  of  a  line  ex- 
tending east  from  the  Raritan  River  along  the  Philadelphia  and  Reading 
Railroad  to  Stalton  Road,  south  on  Stelton  Road  to  Lincoln  Highway, 
along  Lincoln  Highway  to  Vineyard  Road  to  Old  Post  Road,  along  Old 
Post  Road  to  Mill  Road,  along  Mill  Road  to  the  Raritan  River  along 
the  Raritan  River  to  the  South  River,  along  the  South  River  to  the 
southern  boundary  to  the  Borough  of  South  River,  along  this  boundary 
to  the  Cranbury  South  River  Turnpike,  along  this  road  and  continuing 
on  the  Washington  Road  and  Maplewood  Avenue  In  Cranbury  to  Scott 
Avenue,  along  Scott  Avenue  to  Main  Street,  on  Main  Street  and  the 
Turnpike  to  the  Millstone  River). 

Zone  10:  Middlesex  County  (that  portion  north  and  west  of  a  line 
following  the  Philadelphia  and  Reading  Railroad  east  from  the  Raritan 
River  to  Dismal  Road,  northeast  on  Dismal  Road  to  Park  Avenue,  north 
on  Park  Avenue  to  the  Lehigh  Valley  Railroad,  and  Moitheast  along 
that  railroad  to  the  Union  County  Line)- 
Zone  lit  Middlesex  (Remainder  of  County). 

Zone  H:  Warren  County  (from  Pahaquarry,  Blairstown,  Knowlton,  Hope, 
Liberty,  White,  Oxford,  Washington,  Hamony,  Franklin,  Lopatcong, 
Greenwich,  Pohatcong  Townships  and  that  portion  of  Mainsfield  Town- 
ship west  of  Line  following  the  Point  Mt.-Port  Murray  Road  to 
Independence  Township). 
Zone  13:   Warren  (Remainder  of  County). 

GLAZIBRS: 
Zone  I:   Bergen  and  Passaic  Counties 
Zone  2:  Middlesex,  Somerset  (Bernardsville,  Basking  Ri«ge  and 

Watchung)  and  Union  (Carteret,  Port  Heading,  Fords,  and  Woodbridge) 

Counties. 
Zone  3:  Bssex,  Hudson,  Morris,  Somerset  (Remainder  of  County), 

Sussex,  onion  (Remainder  of  County)  and  Warren  Counties. 

IRONWORKERS: 
Zone  It   Warren  County. 

%ftt»*   2t   Bergen,  Essex,  Hudson,  Hunterdon,  Middlesex,  Morris, 
Passaic,  Somerset,  Sussex  and  Onion  Counties. 
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AREA,  GROUP  and  ZONE  DESCRIPTIONS   (Cont'd) 


MARBLE,  TILE  AIJD  TERRA2Z0  WORKERS  KiD    FINISHERS: 
Zone  1:   Within  a  50  mile  radius  of  Coluiiibua  Circle,  New  York  City. 
New  York. 

PAINTBRS : 

Zone  1:   Bergen,  Passaic  and  Sussex  Counties. 

Zone  2!   Middlesex  (Edison  Township  south  of  Metchen,  Highland  Park, 
New  Brunswick,  North  Brunswick,  East  Brunswick  and  South  Brunswick 
Totmships  and  Monroe  Township)  and  Sonerset  (Franklin  Township) 
Counties. 

Zone  3i   Essex,  Hudson  (west  half  of  Cbunty) ,  Hunterdon,  Middlesex 
(Reaainder  of  County),  Morris,  Somerset  (Remainder  of  County), 
Union  and  Warren  Counties:  » 

Group  1:   Painters  on  New  Construction  and  Major  Alterations 

Group  2:   Painters  on  Repaint  Work. 

Group  3:   Spraylnq  or  Application  of  hazardous  or  dangerous 
Materials  on  Repaint  work. 

Group  4:   Exterior  Work  exceeding  3  stories  in  height  for  painting 
of  Open  Structural  Steel  and  Tanks  under  3  stories  in  height  ex- 
cept Plat  Tanks  on  the  ground  and  on  interior  work  which  requires 
painting  higher  than  20'  above  the  ground  or  floor  (this  shall 
not  be  applicable  to  Machinery  or  Equlpnent  located  therein). 

Group  St   Repaint  Work  as  described  in  Group  4. 

Group  6:   On  Bridges,  Television  and  Radio  Towers,  Structural 
Steel  and  Tanks  above  3  stories  in  height  (30*  or  over).  Smoke 
Stacks,  Water  Towers,  Sandblasting,  Steam  Cleaning,  Spraying 
or  application  of  Hazardous  materials. 

Group  7:   Paperhanging. 

Zone  4:   Hudson  (Remainder  of  County) i 

Group  1:   Interior  industrial  and  commercial  work  and  interior  of 
apartment  houses,-  Paperhangers . 

Group  2:   All  extension  ladder  work  36  feet  high  and  over  on  all 
scaffold  work  except  one  and  two  family  homes  and  all  boatswains 
chair  work;  Structural  steel.  Tanks,  Bridges,  Towers,  Smokestacks, 
Radio  towers.  Television  towers.  Flag  poles  (steel  or  wood  construc- 
tion. Fire  escapes  from  top  to  bottom.  Cable  work.  Hazardous  work. 

Group  3:   Sandblasting;  Spraying. 
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AREA,  GROUP  and  ZONE  DESCRIPTIONS   (Cont'd) 

PAINTERS:   (Cont'd) 
Zone  4>   (Cont'd) 

Group  4:   Repainting  high  rises  and  old  warehouses  with 

Scaffold  or  extension  Ladders. 
Group  S:   Rehab.  Work  -  all  closets  below  street  level, 
basements,  sub-basements.  Boiler  Rooms  and  Stairways, 
may  be  sprayed. 

PIPEFITTERS: 

Zone  1j  Bergen,  Hudson,  Morris  (Remainder  of  County),  Passaic,  • 
Sussex,  and  Warren  (excluding  area  given  in  Zone  2  for  the  same 
County)  Counties. 

Zone  2:   Essex,  Hunterdon  (Alexandria,  Alexandria  Township, 
Alexauken,  Aliens  Corner,  Allertown,  Amsterdam,  Annandale,  Anthony, 
Baptlstown,  Bellewood,  Bethlehem  Townships;  Bissell,  Bloomsbury, 
Bunnvale,  Buttonwood  Corners,  Centervllle,  Charlestown,  Cherryvllle, 
Clinton,  Cokebury,  Coles  Mills,  Croton,  Delawaftpc  Townships,  Dllts 
Corner,  East  Amwell  Township,  Evittstown,  Pairmount,  Farniersville, 
Franklin  Township,  Frenchtown,  Glen  Gardner,  Grandln,  Hamden,  Hampton, 
Hlgglnsvllle,  High  B-idge,  Roffmans,  Holland  Township,  Hughesvllle, 
Johnsons,  Jutland,  King,  Klngwood  Towsnhlp,  Kllnesvllle,  Landsdowne, 
Lebanon,  Lebanon  Township,  Little  Brooke,  Little  Neck,  Little  York, 
Ludlow,  McPherson,  Mllford,  Mountalnvllle,  Mount  Joy,  Mount  Pleasant, 
Mount  Salem,  Mulrshead,  New  Germantown,  New  Hampton,  Newport,  Norton, 
Oak  Grove,  Oldwlck,  Palmyra,  Palmyra  Corners,  Pattenburg,  Perryvllle, 
Plttstown,  Pleasent  Run,  Polktown,  Potterstown,  Quakertown,  Rarltan 
Township,  Readlngton  Townships)  Warren  County  (Phllllpsburg  Township) 
Counties). 

Zone  3:  Hunterdon  (excluding  area  given  In  Zone  2  for  the  same 
County),  Mercer  (excluding  Hopewell  and  Hopewell  Township), 
Middlesex  (excluding  Dunellen  Borough,  East  Bound  Brook,  Middlesex, 
New  Market,  Oak  Tree,  Plscataway  Township,  and  South  Plalnfleld), 
and  Somerset  (excluding  area  given  in  Zone  2  for  same  County) 
County. 

PLUMBERS : 
Zone  It   Hudson  County  (Bayonne,  Guttenberg,  Hoboken,  Jersey  City, 
North  Bergen,  Secaucus,  Union  City,  Weehawken,  West  New  York, 
Bergen  County,  Passaic  County,  Sussex  County,  Warren  County 
(northern  half),  and  Morris  County  (fron  Mount  Olive  straight 
across  Randolph,  down  to  the  Essex  Border). 
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(Cont'd) 


PLUMBERS:   (Cont'd)  ,  ^ 

Son*  2:  Essex,  Hudson  (East  Newark,  Harrison  and  Kearney  only), 
Hunterdon  (Alexandria,  Alexandria  Township,  Alexauken,  Aliens  Corner, 
Allertown,  Amsterdam,  Annandale,  Anthony,  Baptistown,  Bellewood, 
Bethlehea  Township,  Bisscll,  Bloowsbury,  Bunnvale,  Buttonwood  Corners, 
Centerville,  Charlestown,  Cherryville,  Clinton,  Clinton  Townships, 
Cokebury,  Coles  Kills,  Croton,  Delaware  Township,  Dllts  Corner,  East 
Aawell  Township,  Everlttstown,  Fairaount,  Parnersvllle,  Franklin  Town- 
ships, Prenchtown,  Glen  Gardner,  Grandin,  Haisden,  Raapton,  Hlgglnsvllle, 
High  Bridge,  Boffaans,  Holland  Township,  Hughesville,  Johnsons,  Jutland, 
King,  Kingwood  Township,  Kllnesville,  Landsdowne,  Lebanon,  Lebanon 
Township,  Little  Brook,  Little  Neck,  Little  York,  Ludlow,  McPherson, 
Mllford,  Mountalnvllle,  Mt.  Joy,  Mt.  Pleasant,  Nt.  Sales,  Mulrshead, 
New  Geraantown,  New  Hanpton,  Newport,  Norton,  Oak  Grove,  Oldwlck, 
Palayra,  Palayra  Corners,  Pattenburg,  Perryvllle,  Plttstown,  Pleasent 
Run,  Polktown,  Potterstown,  Quakertown,  Rarltan  Township,  Readington, 
Readington  Township,  Reaville,  Rileyvllle,  Riverside,  Rockafellows, 
Rowland  Mills  Sidney,  Snydertown,  Spring  Mills,  Stanton,  Stanton  Station, 
Sunnyslde,  Sutton,  Tewksbury,  Tewksbury  Township,  The  Point,  Three 
Bridges,  Treasure  Island,  Tu«ble,  Union,  Union  Township,  Unlonvllle, 
Van  Syckle,  Narren  Paper  Mills,  Mertsvllle,  Nest  End,  West  Portal, 
Whltehouse,  Mhltehouse  Station,  Noodglen) ,  Mercer  (Hopewell  and 
Hopewell  Township  only),  Middlesex  (Dunellen  Borough,  East  Bound  Brook, 
Middlesex,  Hew  Market,  Oak  Tree,  Plscataway  Township,  and  South 
Plalnfleld  only),  Morris  (Bartley,  Bershire  Valley,  Bertland  Island, 
Brookslde,  Chathaa,  Chathaa  Township,  Chester,  Chester  Township,  Cooks 
Bridge,  CresUsoore,  Gillette,  Harding  Township,  Ironla,  LogansvUle, 
Long  Valley,  Malapardls,  Mendhaa,  Mendhasi  Township,  Middle  Valley, 
Mllllngton,  Mllltown,  Milton,  Mt.  Freedoa,  Mt.  Oliver  Township,  Mt. 
Paul,  Myerstown,  Naughrlght,  New  Vernon,  Parker,  Passaic  Township, 
Pleasent  Grove,  Ralston,  Schooleys,  Mt.  Stanley,  Stephensburg,  Stirling, 
and  Washington  Township),  Somerset  (Aawell,  Basking  Ridge,  Bedminlster, 
Bedalnlster  Township,  Bernards  Township,  BernardsvUle,  Blazlers  Corner, 
Bound  Brook,  Bradley  Gardens,  Branchburg  Township,  Brldgewater  Township, 
Burnt  Mill,  Centerville,  Chimney  Rock,  Claver  Hill,  Dutchtown,  Par  Hills 
Borough,  Plnderne,  Plagtown,  frank  Fort,  Franklin  Park,  Franklin  Town- 
ship, Gallia,  Gladstone,  Greater  cross  Roads,  Hamilton,  Harmony,  Harmony 
Colony,  Biggins  Mills,  Hillsborough  Township,  Lamlngton,  Lanes  Crossing, 
Liberty  Corners,  Lyons,  Madlsonwille,  Manvllle,  Manvllle  Borough, 
Martinsville,  Mettler,  Millstone,  Mine  Brook,  Montgomery,  Montgomery 
Township,  Mt.  Bethel,  Mt.  Horeb,  Neshanlc,  Neshanlc  Station,  North 
Branch,  North  Branch  Depot,  North  Plalnfleld,  Peapack,  Peapack- 
Gladstone,  Plalnvllle,  Pluckemln,  pottersvUle,  Rarltan,  Ravine  Lake, 
Rock  Mill,  Round  Top,  Roycefleld,  Royce  Valley,  Seeley  Mills,  Smalleytown, 
Somerset,  Soe^rvllle,  Stone  House,  Sunset  Lake,  Union  Village,  Vllettown, 
watchung,  West  Mllllngton,  Weston,  White  Bridge,  Woodfern,  Zarepath, 
and  Zlon),  Union  and  Warren  (Anderson,  Asbury,  Beattystown,  Bralnards, 
Brass  Castle,  Broadway,  Buttxville,  Carpentersville,  Changewater, 
Cornish,  Flnesvllle,  Foul  Rift,  Franklin  Township,  Greenwich  Township, 
Harmony,  Harmony  Station,  Harmony  Township,  Haszen,  Hope  Township, 
Hutchinson,  Karrville,  Kennedy,  Lapatcong,  Lopatcong  Township,  Lower 
Harmony,  Mansfield  Township,  Montana,  New  Village,  Oxford,  Oxford 
Township,  Pequest,  Pleasent  Valley,  Port  Colden,  Port  Murray,  Rlegelsvllle, 
Rockport,  Rocksbury,  Roxburgh,  Springtown,  Stewartsvllle,  Still  Valley, 
Vulcanite,  Narren  Glen,  Washington,  Washington  Township  and  White  Top) 
Warren  (Phllllpsburg  Township)  Counties. 
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AREA,  GROUP,  and  ZONE  DESCRIPTIONS   (Cont'd) 

PLUNBERSi   (Cont'd) 
Zone  3j   Hunterdon  (excluding  area  given  in  Zone  2  for  the  same 
County),  Mercer  (excluding  Hopewell  and  Hopewell  Township), 
Middlesex  (excluding  Dunellen  Borough,  East  Bound  Brook,  Middlesex, 
Mew  Market,  Oak  Tree,  Plscataway  Township,  and  South  Plalnfleld) 
and  Somerset  (excluding  area  given  in  Zone  2  for  the  saae  County) 
Counties. 

ROOFERS: 

Zone  1:   Bergen  and  Passaic  Counties. 

Zone  2:   Hunterdon  and  Somerset  (Rocky  Hill,  Harllngen,  Belle  Meade, 
Neshanlc,  Clover  Hill,  Montgomery,  Zlon,  Skillman,  Stoutsburg, 
Blawenburg,  Centerville  and  Kingston)  Counties. 

Zone  3:   Essex,  Hudson  (we&t  of  the  Hackensack  River),  Morris, 
Somerset  (PottersvUle,  Peapack,  Gladstone,  BernardsvUle,  Basking 
Ridge,  Bedminlster,  Far  Hills,  Mine  Brook,  Lyons,  Liberty  Corner, 
Pluckaaln,  Mt.  ^ethel  and  Watchung),  Sussex,  Union  (remainder  of 
County)  and  Warren  Counties. 

Zone  4:   Bergen,  Passaic  and  Sussex  Counties. 

Zone  5:  Middlesex,  Somerset  (Remainder  of  County)  and  Union 
(Scotch  Plains,  Planfield,  Clark,  and  Rahway)  Counties. 

Zone  6:   Hudson  (Remainder  of  County). 

SHEET  METAL  WORKERS: 
Zone  1:  Middlesex  and  Somerset  Counties. 
Zone  2>   Essex  and  Passaic  Counties. 
Zone  3:   Bergen  and  Hudson  Counties. 
Zone  4>   Warren  County- 
Zone  5:  Morris,  Sussex,  and  Union  Counties. 
Zone  6:   Hunterdon  County- 

SPRINKLER  FITTERS:  ^      ,  ^   „,,,» 

Zone  li   Bergen,  Essex,  Hudson,  Middlesex  (New  Brunswick,  Mllltown, 
Old  Bridge,  Browntown  and  North  thereof),  Morris,  Passaic,  Somerset 
(BernardsvUle,  Basking  Ridge,  Mine  Brook,  Far  Hills,  Lyons, 
Mt.  Bethel,  Watchung,  North  Plalnfleld,  Martlnville  and  Somervllle) 
and  Union  Counties. 
Zone  2i   Hunterdon,  Middlesex  (Remainder  of  County),  Somerset 
(Remainder  of  County),  Sussex  and  Warren  Counties. 

LINE  CONSTRUCTION: 
Zone  It  Essex  County- 
Zone  2<   Passaic  County- 
Zone  3:   Bergen  and  Hudson  Counties. 

Zone  4:   Union  (that  portion  east  and  north  of  a  line  running  in  a 
southerly  direction  from  Morris  Avenue  along  Baltusrol  Way,  across 
Baltusrol  County  Club  to  Baltusrol  Road,  along  Baltusrol  Road  and 
Summit  Lane  in  Mountainside  to  and  along  New  Providence  Road  to  and 
along  the  Mountainside  Line,  to  and  along  Washington  Valley  Road,  to 
and  along  Diamond  Hill  Road,  to  and  along  Park  Avenue  in  Scott  Plains, 
and  continuing  along  Martine  Avenue,  to  and  "o"!)*"*  •i'>2?.?n!  iin« 
Rarltan  Road,  to  and  easterly  along  the  Westf leld-Scotch  Plains  Line, 
to  the  Lehigh  Valley  Railroad  and  southwest  on  the  railroad  to  the 
County  Line)  County. 

(19) 
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MBA,  CROUP,  aixf  SONB  DBSCRIPTIONS   (Cont'd) 

LIHB  CONSTRUCTION:   (Cont'd) 

Ion*  5:   Union  County  (that  portion  south  and  w«8t  of  a  lin*  iunnln9 
•aat  froa  Soaertct  County  on  Mountain  Avenue  In  New  Providence 
Borouqh  to  the  Diaaond  Hill  Road  south  on  that  road  to  and  alonq 
Park  Avenu*  In  Scotch  Plains  and  continuing  along  Martins  Avenue, 
to  and  northeast  along  the  Raritan  Road,  to  and  easterly  along  the 
Mestf leld-toetch  Plains  Line  to  the  Lehigh  Valley  Railroad  and  South- 
west on  the  railroad  to  the  Middlesex  County  Line). 

Zone  <i   Remainder  of  Union  County. 

lone  7 1   Morris  and  Susses  Counties. 

Zone  •■   lunterdon  (except  Tewksbury  Township  and  Callfon  Sorough) 
and  Soaierset  (that  portion  south  of  a  line  following  Mountain 
Avenue,  froa  the  Union  County  Line  west  to  llllcrest  Avenue  in 
Union  Village,  north  on  aillcrest  Avenue  to  and  west  on  the  Passaic 
River,  west  on  the  Dead  River,  west  on  Allen  Road,  north  on 
Soaervllle  Road,  west  on  Howell  Road,  southwest  on  Mt.  Prospect  Rosd, 
west  on.|lartlnsville-PluckeBin  Road,  west  on  Klines  Mill  Road,  north 
on  John  Kane  Road  to  Hunterdon  County  Line,  and  also  that  portion  of 
Montgoaery  Township  west  and  south  of  a  line  following  U.  S.  Highway 
•20(  north  froa  Mercer  County  to  the  Rarlingen  Road,  west  along  that 
road  the  Dutchtown  -  Zlne  Road  to  Rlllsboro  Township  Line)  Counties. 

Zone  9i  Bunterson  (Remainder  of  County)  and  Soaerset  (Remainder 
of  County). 

tone  lOi  Middleaes  County  (that  portion  aouth  and  west  of  a  line 
estendlng  east  froa  the  Raritan  River  along  the  Philadelphia  and 
Reading  Railroad  to  Stelton  Road,  south  on  Stelton  Road  to  Lincoln 
Highway  to  Vinyard  Road  to  Old  Post  Road,  along  Old  Post  Road  to 
Mill  Road,  along  Mill  Road  to  the  Raritan  River,  along  the  Raritan 
River  to  the  South  River,  along  the  South  River  to  the  southern 
boundary  of  the  Borough  of  South  River,  along  this  boundary  to  the 
Cranbury  South  River  Turnpike,  along  this  road  and  continuing  on  to 
the  Washington  Road  and  Naplewood  Avenue  in  Cranbury  to  Scott  Avenue, 
along  Scott  Avenue  to  Main  Street,  on  Mala  Street  and  the  Turnpike 
to  the  Millstone  River). 

tone  lit '^Middlesex  County  (that  portion  north  and  west  of  s  line 
following  the  Philadelphia  and  Reading  Railroad  east  froa  the 
Raritan  River  to  Dismal  Road,  northeast  on  Dismal  Road  to  Park 
Avenue,  north  on  Park  Avenue,  to  the  Lehigh  Valley  Railroad,  and 
northeast  along  that  Railroad  to  the  Onion  County  Line) 

lone  12)   Remainder  of  Middlesex  County. 

Zone  13:  Marren  County  (from  Pahaguarry,  Blairatewn,  Bnowlton,  Hope, 
Liberty,  Nhlte,  Oxford,  Washington,  Harmony,  Pranklin,  Lopatcong, 
Creenwieh,  Pohatcong  Townships  snd  that  portion  of  Mansfield  Town- 
ship west  of  line  following  the  Point  Ht.  -  Port  Hurray  Road  to 
Independence  Township). 

tone  14:  ReiMinder  of  Warren  County. 


ZONE  and  GROUP  DESCRIPTIONS   (Cont'd) 

LABORERS 
BUILDING  CONSTRUCTION 

tone  It  Passaic  County  (Townships  of  Boroughs  Passaic,  Garfield, 
Lodi,  Wellington,  Delawanna,  Allwood,  Athenla  and  Clifton  to 
Piaget  Avenuei  Peterson,  and  the  Boroughs  and  Townships  of  Albion 
Place,  Little  Pall,  Totowa  Borough,  West  Peterson,  Wayne,  Hawthorne, 
Poapton,  Baledon,  Clifton  to  Piaget  Avenue,  Nest  Nilford,  Ringwood, 
Blooaingdale,  Hew  Jersey  and  East  Peterson  to  the  Garfield  boundary 
Line) I 

Croup  It  Laborers!  Air  Tool  Operators  (Jackhamaers, 
Vibrators) ;  Msson  Tendersi  Mortar  Niters;  Pipelaycra 
(concrete  and  clay)i  and  Plasterer  Tenders. 

Zone  2:   Bergen  County  (Cliff sides  Borough  of  Cliff side  Park: 
Borough  of  Port  Lee,  south  of  Central  Boulevard:  Borough  of 
Palisades  Park,  south  of  Central  Boulevard)  Borough  of  Rldgefield; 
Borough  of  Edgewater,  and  Borough  of  Pairview;  Hackensack:  City  of 
Hackensaek)  Rasbrouck  Heights;  Little  Perry;  South  Hackensack; 
Ridgefield  Park;  Bogota;  Teaneck  Township,  west  of  Teaneck  Road  and 
South  of  Port  Lee  Road;  Maywood;  Saddle  Brook  Township;  Borough  of 
Paraaus,  east  of  Sprout  Brook;  and  the  Borough  of  River  Edge;  New 
Nilford;  Teterboro;  B«ndix;  and  Rochell  Park;  Bi>glewoodi  City  of 
tnglewood;  Borough  of  Oumgnti  Borough  of  Bergenfield;  Borough  of 
Palisades  Park,  north  of  Central  Boulevard  to  Edgewater;  Port  Lee, 
to  the  Hudson  River;  Borough  of  Port  Lee,  north  of  Central  Boulevard; 
Townahip  of  Teaneck,  east  of  Teaneck  Road  and  north  of  Port  Lee  Road; 
Borough  of  Leonia;  Borough  of  Bnglewood  Cliffs;  Borough  of  Tenafly; 
Borough  of  Cresskill;  Borough  of  Deaarest;  Borough  of  Closter; 
Borough  of  Oradell;  Borough  of  Hontvale;  Borough  of  Noodcliff  Lake; 
Borough  of  Park  Ridge;  Borough  of  Hillsdale;  Township  of  Nahsington; 
Borough  of  Wastwood;  Borough  of  Emerson;  Borough  of  Haworth;  Borough 
of  Alpine;  Borough  of  Rockleigh;  Borough  of  Norwood;  Borough  of 
Harrington  Park;  Borough  of  Old  Tappan;  Borough  of  Northvale;  and 
Township  of  Rivervale;  Lyndhurst:  Rutherford;  East  Rutherford; 
Hood-Ridge;  Carlton;  Carlstadt;  North  Arlington  and  Moonachie; 
Ridgewoodi  Village  of  Ridgewood;  Borough  of  Pair  Lawn;  Borough  of 
Blen  Rock;  Borough  of  HoHoKus;  Borough  of  Saddle  River;  Borough  of 
Upper  Saddle  River;  Borugh  of  Allendale;  Borough  of  Ramsey;  Borough 
of  Waldwick;  Borough  of  Midland  Park;  Borough  of  Oakland;  Borough  of 
Pranklin  Lakes;  Township  of  Hykoof;  Township  of  HoHoXus;  and  Borough 
of  Paraaus  with  the  exception  of  portion  of  Paranus,  east  of  Sprout 
Brook  and  Borough  of  Hahwah) i 

Croup  li   Laborers;  Air  Tool  Operator  (Jackhamaers, 
Vibrators);  Maaon  Tenders;  Mortar  Mixers;  Pipelayers 
(concrete  and  clay) i  Plasterer  Tenders;  Wrecking  and 
Bxcavstion . 


i 
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:    *  ZONE   and  GROUP  DESCRIPTIONS      (Cont'd) 

LABORERS    -   ftUILOIMG  CONSTRUCTION       (Cont'd) 

Zon*  3:  Esses  County  (City  of  East  Ocanqe,  Townships  of  South 
Orangt  and  Haplavood) s 

Group  1:   Laborers 

Group  2i  Mortar  Mixers;  Scaffold  Men;  Pneumatic  Banmer 
Operators;  Bell  Men  and  Carpenter  Tenders 

Zone  4t   Esses  County  (Orange  and  Montclair). 

Zone  Si  Esses  (Millburn)  and  Union  (Springfield  and  Union 

Townships)  Counties. 
Zone  6:   Essex  (Reaainder  of  County)  and  Hudson  (Kearny, 

East  Newark  and  Harrison)  Counties: 

Group  li  Laborersi  Air  Tool  Operators;  Mason  Tenders; 
Mortar  Mixers  and  Pipelayers  (concrete  and  clay). 

Zone  7i   Reaainder  of  Hudson  County. 

Zone  8:   Middlesex  County  (Perth  A«boy,  Carteret,  Moodbridge 
and  Metuchen  Townships): 

Group  It   Laborers 

Group  2i  Vibrator  Handler;  Potter  Hamer  Handler; 
Twsperi  Pork  Lift  Operator 

Zone  9t  Middlesex  (Reaainder  of  County)  and  Soaerset  (East 
Millstone  and  Franklin  Townships)  Counties: 

Group  1:   Laborers 

Group  2 1   Vibrator  Handler;  Power  Hammer;  Tamper 
Handler;  Fork  Lift  Operator 

Zone  10:  Morris  (Boonton,  Boonton  Township,  Montville,  Lincoln 
Park  Borough,  Butler,  Kinnelon  Borough,  Pin  Brook,  Towaco, 
Danville,  Mountain  Lakes,  Pequannock,  Poapton  Plains  and 
Riverdale  Borough)  County: 

Group  1:   Laborers,  Wrecking,  Deaolition;  Concrete 
Mixers  without  Hoppers;  Drill  Runners;  Jackhaaaers; 
Mason  Tenders;  Mortar  Misers;  Escavation  and  Foun- 
dations; Scaffold  Builders;  Carpenter  Tenders  and 
Grading  for  Concrete- 
Zone  11:  Morris  (Jefferson,  Rockaway,  Mt.  Arlington,  Rockaway 
Borough,  Nharton,  Mine  Hill,  Dover,  Hetcong,  Roxbury,  Mt.  Oliver 
and  Randolph  Townships)  and  Sussex  Counties: 

Group  li   Laborers;  Air  Tool  Operators  (Jackhaaaer, 
Vibrator);  Mason  Tenders;  Mortar  Mixers  Plasterer 
Tenders;  Pipelayers,  Mreckers  and  Excavation. 
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ZONE  and  GROUP  DESCRIPTIONS   (Cont'd) 
LABORERS  -  BUILDING  CONSTRUCTION   (Cont'd) 

Zone  12:  Morris  County  (Morristown,  Morris  Township,  Morris  Plains, 
Mendham,  Ralston,  Chester,  Brookside,  Flanders,  Ironia,  Mt.  Freedom, 
Mt.  Tabor,  Parsippany,  Troy  Hills,  Pine  Brook,  Ced  Knools,  Mhippany, 
Hanover  Township  and  Long  Valley) : 

Group  1:   Laborer;  Tenders;  Scaffolds;  Excavation, 
Bituminous  Concrete  and  Aggregates;  Pipelayers; 
Underpinning;  Lagging;  Bracing  and  Wrecking- 
Zone  13:  Remainder  of  Morris  County. 

Zone  14:   Somerset  County  (Townships  of  Bernardsville,  Peapack, 
Gladstone,  Par  Hills,  Bernards,  and  Bedminster). 
Zone  IS:   Somerset  County  (Townships  of  Bridgewatcr,  Branchburg, 
Raritan,  Bound  Brook,  Sonerville,  Hanville,  Hillsboro,  Millstone, 
Montgomery  and  Rocky  Hill). 

Zone  16:  Somerset  (Reaainder  of  County)  and  Union  (Reaainder  of 
County) : 

Group  It  Laborers;  Air  Tool  Operators;  Mason 
Tenders;  Plasterer  Tenders  and  Mortar  Mixers 

Zone  17:   Hunterdon  and  Warren  Counties: 

Group  1:  Laborers;  Bod  Carriers;  Power  Tool 

Operators  and  Plasterer  Tenders 
Group  2:   Forklift 
Zone  18:   Middlesex  County  (South  River,  Say  Reville,  South  Aaboy, 
Madison,  East  Brunswick,  8pot%*ood,  Jaaesburg,  Belaetta,  Cranbury, 
and  Monroe). 

HEAVY  and  HIGHWAY  CONSTRUCTION 

Group  1:  Coaaon  Laborers;  Landscape  Laborers;  Railroad  Track 
Laborers;  Pitaen  and  Duapaen;  Waterproofing;  Rakers  and  Taapers 
on  Cold  Patch  work  and  Wrapping  and  Coating  all  Pipe. 

Group  2:  Wagon  Drill  (Operator  Helpers;  Drill  Master  Helpers;  Powder 
Carriers  and  Hagasine  Tenders;  Signalaan. 

Group  3:   Sewer  Pipe;  Laser  Men;  Conduit  and  Duct  Line  Layers;  Jack- 
haaaer; Chipping  Haaaers;  Pavement  Breakers;  Power  Buggies;  Concrete 
Cutters,  Asphalt  Cutters;  Sheet  Haaaer  and  Tree  Cutter  Operators; 
Sandblasting,  Cutting,  Burning,  and  such  other  Power  Tools  used  to 
perform  work  usually  done  manually  by  Laborers. 

Group  4:   Wagon  Drill  Operator;  Tiaberman;  Drill  Master. 

Group  S:   Finisher;  Fora  Setter;  Raaaer;  Paver;  Gunite  Nozzle  Man 
and  Stone  Cutter. 

Group  6:   Blaster. 
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LABORERS   (Cont'd) 
FREE  AIR  TUNNEL  JOBS 


Group  2i   Skilled  Men  (Including  Minerst  Drill  Runnertt  Iron  Men> 
Maintenance  Men;  Conveyor  Men;  Safety  Miners;  Riggers;  Block 
Layers;  Cevent  Finishers;  Rodmen;  Caulkers;  Powder  Carriers;  all 
other  skilled  nen). 

Group  3i  Seal-skilled  Men  (including  Miner's  Helpers;  Chuck  Tenders; 
Trackmen;  Nippers;  Brakeaen;  Derail  Men;  Cable  Men;  Bose  Men;  Grout 
Men;  Gravel  Men;  Fora  Men;  Bell  or  Signal  Men  (top  or  bottoai)  ;  Forn 
Workers  and  Movers;  Concrete  Workers;  Shaft  Men;  Tunnel  Laborers; 
CaulKars'  Helpers,  all  other  Seai-skilled  Men). 

Group  4 1   All  other  (including  Power  Watchmen;  Changehouse 
Attendents;  Top  Laborers). 

ZONK  DESCRIPTIONS 

LABORERS  -  Asphalt  Construction: 
Zone  It   Bergen,  Essex,  Hudson,  Bkinterdon,  Middlesex  (northern 
half  of  County),  Morris,  Passaic,  Somerset,  Sussex,  Onion  and 
Warren  Counties. 
tone  2i  Remainder  of  Middlesex  County. 

POWER  BQUIPNENT  OPERATORS 

Class  At  Autograda  •  Coablnation  Subgrader;  Base  Metal  Spreader 
and   Base  Trimwr  (CMI  and  similar  types);  Autograde  Placer, 
Triaaer,  Spreader  Coabination  (CMI  and  siailar  types) ;  Autograde 
Slipfora  Paver  (CMI  and  aiallar  types) i  Backhoe;  Central  Power 
Plants  (all  types) ;  Concrete  Paving  Machines;  Cranes  (all  types, 
inclodinf  Overhead  and  Straddle  Travelling  type);  Cranes;  Gantry; 
Derricks  (Laf>d  or  Floating);  Drillaaster,  Ouarryaaster  (down  the 
Hole  Drill)  Rotary  Drill;  Self  Propelled  Hydraulic  Drill;  Self- 
powered  Drill;  Dragline;  Elevator  Graders;  Front  End  Loaders  (S 
yds.  and  over);  Oradalls;  Grader;  Raygo;  Locoaotive  (large);  Mucking 
Machines;  Pavaaent  and  Concrete  Breaker,  i.e.;  Superhaaaer  and 
Hoe  Raa;  Pile  Driver;  Length  of  Boon  including  Length  of  Leads, 
shall  deteraine  preaium  rate  applicable;  Roadway  Surface  Grinder; 
Scooper  (Loader  and  Sbovel) ;  Shovels;  Tree  Chopper  with  Booa; 
Trench  -Machines. 
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POWER  EQUIPMENT  OPERATORS   (Cont'd) 

Class  B:   *A*  Fraae;  Backhoe  (ccaibination) ;  Booa  Attachaent  on  Loaders 
(rate  based  on  size  of  Bucket)  not  applicable  to  Plpehook,  Boring  and 
Drilling  Machines;  Brush  Chopper;  Shredder  and  Tree  Shredder;  Tree 
shearer;  Cableways;  Carryalls;  Concrete  Puap;  Concrete  Puaping  Systea; 
Puapcrete  and  siailar  types;  Conveyors,  12S  ft.  and  over;  Drill  Doctor 
including  Dust  Collector,  Maintenance);  Front  End  Loaders  (2  yds.  but 
less  than  5  yds.);  Graders  (Finisher);  Groove  Cutting  Machine  (ride 
on  type);  Header  Planer;  Hoists;  (all  types  hoists,  shall  also  in- 
clude Steaa,  Gas,  Diesel,  Electric,  Air  Hydraulic,  Single  and  Double 
Drua,  Concrete  Brick  Shaft  Caisson,  Snorkel  Roof,  and/or  any  other 
siailar  type  Hoisting  Machines,  portable  or  stationary,  except  Chicago 
Booa  type);  Hoists  (Chicago  Booa  type);  Hydraulic  Cranes,  10  tons 
and  under*  Rydro-axle;  Jacks  Screw  Air  Hydraulic  power  operated  unit 
or  Console  type  (not  Rand  Jack  or  Pile  Load  Test  type);  Log  Skiddeci 
Pans;  Pavers  (all  Concrete;  Puapcrete  Machines;  Sgueezecrete  attd  Con- 
crete Puaping  (regardless  of  siie);  Scrapers;  Side  Booas;  Straddle 
Carriarj  Ross  and  siailar  types;  Winch  Truck  (hoisting). 

Class  Ci  Asphalt  Curbing  Machine;  Asphalt  Plant  Engineer;  Asphalt 
Spreader;  Autograde  Tube  Finisher  and  Texturing  Machine  (CMI  and 
siailar  types);  Autograde  Curercrete  Machine  (CMI  and  siailar  types)} 
Autograde  Curb  Trlaaer  and  Sidewalk;  Shoulder;  Slipfora  (CMI  and 
siailar  types);  Bar  Bending  Machines  (power);  Batchers;  Batching 
Plant  ai>d  Crusher  on  Site;  Belt  Conveyor  Systeas;  Booa  type  Sklaaer 
Machines,  Bridge  Deck  Finisher;  Bulldozers  (all);  Car  Dumpers  (rail-  ' 
road) ;  Coapressor  and  Blower  type  units  (used  Independently  or  aounted 
on  Dual  Purposes  Trucks,  on  job  site  or  in  conjuctlon  with  job  site, 
in  loading  and  unloading  of  Concrete,  Ceaent,  Fly  Ash,  Instancrete,  or 
siailar  type  aaterials);  Coapressor  (2  or  3) (Battery) ;  Concrete  Finishing 
Machines;  Concrete  Saws  and  Cutters  (ride  on  type);  Concrete  Spreaders; 
Hetzel;  Rexoaatic  and  aiallar  types;  Concrete  Vibrators;  Conveyors; 
under  125  ft.;  Crushing  Machines;  Ditching  Machine;  Saall  (Ditchwitch 
or  similar  type);  Dope  Pots  (Mechanical  with  or  without  Puap);  Dui^sters; 
Elevator;  Flreaan;  Fork  Lifts  (Econoaobile;  Lull  and  siailar  types  of 
equlpaent);  Front  End  Loaders  (1  yd.  and  over  but  less  than  2  yds.); 
Generators  (3  or  3)  in  Battery;  Giraffe  Grinders;  Graders  and  Motor 
Patrols;  Gunnite  Machines  (excluding  Nozzle);  Haaaer  Vibratory  (in 
conjunction  with  Generator);  Hoist  (Roof,  Tugger,  Aerial  Platfora 
Hoist  and  House  Cars);  Hoppers;  Hopper  Doors  (power  operated); 
Ladders  (aotorized);  Laddervator;  Locoaotive;  Dinky  type;  Main- 
tenance; Utility  Man;  Mechanics;  Mixers  (except  Paving  Mixers);  Motor 
Patrols  and  Graders;  Pavement  Breakers,  saall;  Self-propelled  Ride 
on  type  (also  aaintaining  Coapressor  or  Hydraulic  unit);  Paveaent  Breaker; 
Truck  aounted;  Pipe  Bendinq  Machine  (po<«er);  Pitch  Puap;  Plaster 
Puap  (regardless  of  sise);  Post  Hole  Digger  (Post  Pounder  and  Auger); 
Rod  Bending  Machines  (power);  Roller;  Black  Top;  Scales;  Power;  Sea- 
man Pulverising  Mixer;  Shoulder  Nidener;  Silos;  Sklaaer  Machines 
(booa  type);  Steel  Cutting  Machine;  Services  and  Maintanlng;  Tractors; 
Tug  Captain;  Vibrating  Plants  (used  in  conjunction  with  unloading); 
Welder  and  Repair  Mechanics. 
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POWER  EOUIPNBMT  OPERATORS  (Cont'd) 

Class  Di   Brooas  and  Sweep«rs,  Chipp«rs,  Conpressor  (single),  Con- 
crat*  Spraadars  (saall  typa) ,  Conveyor  Loaders  (not  Including  Elevator 
Graders),  Engines,  Large  Diesel  (1620  R.P.)  and  Staging  Puap,  Farm 
Tractorsi  Fertilising  Equipaent  (operation  and  Balntenance)  Fine  Grade 
Machine  (saall  type);  Pora  Line  Graders  (saall  type))  Front  Loader 
(under  1  yd.)i  Generator  (single);  Grease,  Gas,  Fuel  and  Oil  Supply 
Trucks;  Heaters  (Nelson  or  other  type  Including  Propane,  Natural  Gas 
or  Flow-type  units);  Lights;  Portable  Generating  Light  Plants;  Mixers; 
Concrete  saall;  Mulching  Equipaent  (operation  and  aaintenance)  Puaps 
(4  Inch  suction  and  over  Including  Suaberslble  Puaps) ;  Puaps  (2  or  less 
than  4*  suction  and  over  Including  subaerslble  puaps);  Puaps  (Diesel 
engine  and  Hydraulic)  iaaaterial  of  power  Road  Finishing  Machines 
(saall  type);  Rollers;  Grade;  Fill  or  Stone  Base;  Seeding  Equipaent 
(operation  and  aaintenance  of) ;  Sprinkler  and  Nater  Puap  Trucks 
Steaa  Jennies  and  Boilers,  Stone  Spreader;  Taaping  Machines  Vibrating 
Ride-on;  Teaporary  Heating  Plant  (Nelson  or  other  type,  including 
Propane,  Natrual  Gas  or  Flow  type  units);  Nater  and  Sprinkler  Trucks; 
Neldlng  Machines  (gas,  diesel,  and/or  electric  Converters  of  any  type, 
single;  two  or  thraa  in  a  Battery);  WeXdlnf  Systea,  Multiple  (Rectifier 
Transforaer  type) ;  Mallpoint  Systeas. 

Class  Bi  Oiler. 

Class  Ft  Belleopter  Pilot. 

STEEL  ERECTION 

Class  At     Cranes  (all  eranes,  land  or  floating  with  booas  Including 
jib,  140  ft.  and  over,  above  ground);  Derricks  (all  Derricks,  land 
or  floating  with  booas  including  jib,  140  ft.  and  over,  above 
ground) 

Class  B:  Cranes  (all  Cranes,  land  or  floating  with  booas  including 
jib,  less  than  140  ft.  above  ground);  Derricks  (all  Derricks,  land 
or  floating  with  booas  Including  jib,  less  than  140  ft.  above  ground). 

Class  Ci  *A'  Fraae;  Cherry  Pickers  10  tons  and  under;  Bolstsi  all 
type  Hoists  shall  also  include  Steaa,  Gas,  Diesel,  Electric,  Air 
Hydraulic,  single  and  double  drum.  Concrete,  Brick  Shaft  Caisson, 
or  any  other  siallar  type  Hoisting  Machines,  Portable  or  stationary, 
except  Chicago  Booa  type.  Jacks  -  Screw  Air  Hydraulic  power  operated 
unit  or  console  type  (not  Hand  Jack  or  Pile  Load  test  type)  and 
Side  Booas. 
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POWER  EQUIPMENT  OPERATORS   (Cont'd) 


Class  D:   Aerial  Platfora  used  as  Hoist,  Conpressors,  2  or  3  In 
Battery,  Elevators  or  Bouse  Cars;  Conveyors  and  Tugger  Hoists; 
Flreaan;  Forklift;  Generators;  2  or  3;  Maintenance,  Utility  Man; 
Rod  Bending  Machine  (power);  Welding  Machines  (gas  or  electric, 
2  or  3  in  Battery,  including  Diesels);  Captain,  Power  Boats;  Tug 
Master,  power  boats 

Class  E:   Conpressor,  single;  Welding  Machines,  single  gas,  electric 
Converters  of  any  type  diesel;  Welding  Systea  Multiple  (Rectifier 
Transforaer  type)  and  Generator,  single. 

Class  Fi   Straddle  Carrier- 
Class  Gi  Helicopter  Pilot. 


TANK  ERECTI(5H 


Class  At  Operating  Engineers  on  all  Cranes,  Derricks,  etc. 
Booas  Including  jib,  140  ft.  or  laore  above  the  ground. 


with 


Class  Bi  Operating  Engineers  on  all  equipaent  including  Cranes, 
Derricks,  etc.  with  Booas  Including  jib,  less  than  140  ft.  above 
the  ground 

Class  Ct  Helicopter  Pilot. 

Class  D:   Air  Conpressors;  Welding  Machines  and  Generators 
(Gas,  Diesel  or  Electric  driven  equipment  and  sources  of  power  froa 
a  pernanent  plant.  I.e.;  Steaa,  Conpressed  air;  Hydraulic  or  other 
power,  for  the  operating  of  any  aachine  or  autonatic  tools  used  in  the 
erection,  alteration,  repair  and  disaantleing  of  tanks  and  any  and  all 
"dual  purpose*  Trucks  used  on  the  construction  job  site. 

Class  Bi  Oiler.  : 
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DBCiStON  NO. 


NJ85-30  31 


Oilostatic  Mainlines  and  Transportation  Pipe  Linas 

Class  At  Backho«>  Cranes  (all  types);  Draglines)  Pront-end  Loaders 
(S  yds.  and  over);  Gradalls;  Scooper  (Loader  and  Shovel);  Rochrlng 
and  Trench  Machines. 

Class  Bi  *A*  Praae;  Backhoe  (conbinatlon  Hoe  Loader);  Boring  and 
Drilling  Machines;  Ditching  Machine,  small;  Dltchwitch  or  similar 
type;  Pork  Lifts;  Pront  End  Loaders  (2  yds.  and  over  but  less  than 
S  yds.);  Graders,  finish  (fine);  Hydraulic  Cranes,  10  tons  and  under 
(over  10  tons  -  Crane  rate  applies) ;  Side  Boons;  and  Winch  Trucks 
(hoisting). 

Class  Ci   Backfiller;  Brooms  and  Sweepers;  Bulldozers;  Compressors 
(2  or  3  in  battery);  Pront-end  Loaders  (under  2  yds.);  Generators; 
Giraffe  Grinders;  Graders  and  Motor  Patrols;  Mechanic;  Pipe  Bending 
Machine  (potier)  ;  Tractors;  Water  and  Sprinkler  Trucks,  Welder  and 
Repair  Mechanic 

Class  Dt   Compressor  (single);  Dope  Pots  (Mechanical  with  or  with- 
out pump);  Dust  Collectors;  Farm  Tractors;  Pumps  (4  In.  suction 
and  over);  Pumps  (2  or  less  than  4  in.  suction);  Pumps;  Diesel 
Engine  and  Hydraulic  (Inmaterial  or  power);  Welding  Machines;  Gas 
or  Electric  Converters  of  any  type,  single;  Welding  Machines,  gas 
or  electric  converters  of  any  type,  2  or  3  In  Battery  multiple 
Welders;  Wellpolnt  Systems  (including  Installation  and  maintenance). 

Class  B:  Oiler,  Grease,  gas,  fuel  and  Supply  Trucks  and  Tire  Repair 
and  Maintenance. 

Class  P:   Helicopter   Pilot. 

TRUCK  DRIVERS  ZOKES  DESCRIPTIONS 

Zone  It   Bergen«  Hudson,  Passaic  Counties. 

Zone  2:   Essex,  Morris,  Sussex,  and  Union  (Remainder  of  County)  Counties. 

Zone  3t   Hunterdon,  Middlesex,  Somerset,  Union  (up  to  Wood  Avenue 
South  of  Cranford) ,  and  Warren  Counties. 


TRUCK  DRIVERS 


Group  1:  Mechanic  Helper. 


Group  2:   Drivers  on  the  following  type  vehicles;   Straight  Dumps, 
Flats,  Floats,  Pickups,  Container  Haulers,  Fuel,  Water  Sprinkler, 
road  Oil,  Stringer,  Bead,  Hot  Pass,  Bus  Dumpcrete,  Transit  Mixers, 
Agitator  Mixer,  Half  Truck,  Winch  Truck,  Slde-O-Matlc,  Dymamite, 
Powder,  X-ray,  Welding,  Skid,  Jeep,  Station  Wagon,  Stringer,  A- 
frame.  All  Dual  Purpose  Trucks,  Trucks  with  mechanical  tailgates. 
Asphalt  Distributor,  Batch  Trucks,  Seeding,  Mulching,  Fertilizer, 
Air  Compressor  Trucks  (intranslt).  Parts  Chaser,  Escort,  Scissor, 
Hi-llft,  Telescope,  Concrete  Breaker,  Gin  Pole,  Stone,  Sand,        '' 
Asphalt  Distributor  and  Spreader,  Nipper,  Fuel  Trucks  (drivers  on 
Fuel  Trucks  including  handling  of  hose  and  nozzle-entire  unit). 
Team  Drivers,  Vacuum  or  Vac-all  Trucks  (entire  unit).  Skid  Truck 
(debris  container  -  entire  unit).  Concrete  Mobile  Trucks  (entire 
unit),  Expediter  (parts  chaser),  Beltcrete  Trucks,  Pumpcrete  Trucks, 
Line  Truck,  Reel  Truck,  Wreckers,  Utility  Trucks,  Tack  Trucks,  Ware- 
housemen, Warehouse  Parts-men,  yardmen,  Lift  Truck  In  Warehouse, 
Helper  when  required  on  Lift  Truck  in  Warehouse,  Warehouse  Clerk, 
Parts  Man,  Material  Checker,  Receivers,  Shippers,  Binning  Men  (ma- 
terials), Cardex  Man,  Helper  when  required  on  Broyhill  Coal  Tar  Gpoxy 
Truck  and  Asphalt  and  Bituminous  Distributor  Truck,  Drivers  on  the 
following  type  vehicles:   Broyhill  Coal  Tar  Epoxy  Trucks,  Little  Ford 
Bituminous  Distributor,  Slurry  Seal  Truck  or  vehicle,  Thlokol  Track 
Master  Pickup  (Swamp  Cat  Pickup);  Bucket  Loader  Dump  Truck  and  any 
rubbertired  Tractor  used  in  pulling  and  towing  Farm  Wagons  and 
Trailers  of  any  discrlption,  similar  type  vehicles.  Off-site  and 
On-site  Repair  Shop. 

Group  3:  Drivers  on  straight  3-axle  materials:  Trucks  and  Floats. 

Group  4:   Drivers  on  all  Euclid  type  vehicles:   Euclids,  International 
Harvesters,  Wabcos,  Caterpillar,  Kochrlng,  Tractors  and  Wagons, 
Dumpsters,  Straight,  Bottom,  Rear  and  Side  Dumps,  Carry-alls  and 
Scarpers  (not  self  loading,  loading  over  the  top);  Water  Sprinkler 
Trailers;  Water  Pulls  and  similar  types  of  vehicles;  Drivers  on 
Tractors  and  Trailer  type  vehicles:  Flat,  Floats,  I-Beams,  Low  Beds, 

■  Water  Sprinkler,  Bituminous  Transit  Mix,  Road  Oil,  Fuel,  Bottom  Dump 
Hopper,  Rear  Dump,  Office,  Shanty,  Gpoxy,  Asphalt,  Agitator  Mixer, 
Mulching,  Stringer,  Seeding,  Fertilizing  Pole,  Spread,  Bituminous 
Distributor,  Water  Pulls  (entire  unit) (Tractor  Trailer),  Reel 
Trailer,  and  similar  types  of  vehicles 
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Group  5:  Winch  Trailers  Drivers. 


(231 


(29) 


Frfday 
August  2,  1985 


Part  III 


Department  of 
Transportation 

Federal  Aviation  Administration 

14  CFR  Part  71    . 

Proposed  Establishment  of  Airport  Radar 

Service  Areas 


31472 


Federal  Register  /  Vol.  50,  No.  149  /  Friday.  August  2.  1985  /  Proposed  Rules 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

(Airspace  Dociwt  Nos.  85-AWA-2  md  85- 
AWA-31 

Proposed  Establistiment  of  Airport 
Radar  Service  Areas 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Airport  Radar  Service  Areas 
(ARSA)  at  22  locations.  Each  location  is 
a  public  or  military  airport  at  which  a 
nonregulatory  Terminal  Radar  Service 
Area  (TRSA)  is  currently  in  effect. 
Establishment  of  each  ARSA  would 
require  that  pilots  maintain  two-way 
radio  communication  with  air  traffic 
control  (ATC)  while  in  the  ARSA. 
Implementation  of  ARSA  procedures  at 
each  of  the  affected  locations  would 
reduce  the  risk  of  midair  collision  and 
promote  the  efficient  control  of  air 
traffic  in  terminal  areas.  The  proposed 
locations  are  set  forth  under  "Docket 
Number  and  Comment  Closing  Date  for 
Proposed  ARSA  Locations"  below. 

DATES:  Comments  must  be  received  on 
or  before  November  1, 1985,  for  Airspace 
Docket  No.  85-AWA-2.  and  on  or  before 
December  1. 1985.  for  Airspace  Docket 
No.  85-AWA-3. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Chief  Counsel.  Attention:  Rules  Docket 
IAGC-204).  Airspace  Docket  No. 
(specific  number).  800  Independence 
Avenue,  SW.,  Washington.  D.C.  20591. 

Official  dockets  may  be  examined  in 
the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5«)  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel.  Room  916.  800  Independence 
Avenue.  SW.,  Washington.  D.C. 

Informal  dockets  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  C.  Smith.  Airspace  and  Air  Traffic 
Rules  Branch  (ATO-230).  Airspace- 
Rules  and  Aeronautical  Information 
Division.  Air  Traffic  Operations  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  D.C.  20591:  telephone:  (202) 
426-8783. 


SUPPCEMENTARY  INFORMATION: 
Comnients  Invited 

This  notice  involves  22  locations 
organized  into  two  groups.  Each  group  is 
assigned  a  separate  docket  number  and 
comment  period.  The  locations  included 
in  each  docket  are  listed  alphabetically 
under  "Docket  Number  and  Comment 
Closing  Date  For  Proposed  Area 
Locations"  below.  The  closing  dates  of 
the  comment  periods  have  been  spaced 
at  intervals  of  30  days.  This  phasing  of 
the  comment  periods  limits  the  number 
of  locations  subject  to  a  comment 
closing  data  at  any  given  time  and 
thereby  provides  a  greater  opportunity 
for  public  comment,  especially  for  those 
commenters  with  an  interest  in  more 
than  one  proposed  location.  Interested 
parties  are  invited  to  participate  in  this 
proposed  rulemaking  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Comments  that  provide 
the  factual  basis  for  supporting  the 
views  and  suggestions  presented  are 
particularly  helpful  in  developing 
reasoned  regulatory  decisions  on  the 
proposals.  Comments  are  specifically 
invited  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  the  proposals. 
Communications  should  identify  the 
specific  airspace  docket  reference  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comnients  on  this  notice  must  submit 
with  those  comments  a  self-address«d, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No. 
(specific  number.)"  The  postcard  will  be 
date/time  stamped  and  returned  to  the 
coRunenter.  All  communications 
received  before  the  specified  closing 
dates  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposals  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the 
appropriate  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public 
Information  Center,  APA^30,  800 
Independence  Avenue,  SW., 
Washington,  D.C.  20591.  or  by  calling 


(202)  426-8058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedure. 

Docket  Number  and  Conunent  Closing 
Date  for  Proposed  ARSA  Locations 

Airspace  Docket  No.  85-A  WA-2 — 
Comments  for  this  docket  must  be 
received  on  or  before  November  1, 1985. 

Burbank-Glendale-Pasadena  Airport,  CA 

El  Toro  Marine  Corps  Air  Station.  Santa  Ana, 

CA 
Greensboro-High  Point-Winston-Salem 

Regional  Airport,  NC 
]atne8  M.  Cox  Dayton  International  Airport 

OH 
Lubbock  International  Airport.  TX 
March  Air  Force  Base.  CA 
Norton  Air  Force  Base,  CA 
Ontario  International  Airport  CA 
Portland  International  Airport.  OR 
Tinker  Air  Force  Base,  OK 
Will  Rogers  World  Airport,  Oklahoma  City, 

OK 

Airspace  Docket  No.  85-A  WAS — 
Comments  for  this  docket  must  be 
received  on  or  before  December  1, 1985. 
Daytona  Beach  Regional  Airport,  FL 
Des  Moines  Municipal  Airport.  LA 
El  Paso  International  Airport  TX 
Eppley  Airfield.  Omaha.  NE 
Fort  Lauderdale-Hollywood  International 

Airport,  FL 
Jacksonville  International  Airport,  FL 
Norfolk  International  Airport,  VA 
Offutt  Air  Force  Base.  NE 
Orlando  International  Airport,  FL 
Palm  Beach  International  Airport,  FL 
Richard  Evelyn  Byrd  International  Airport,. 

Richmond.  VA 

Meeting  Procedures 

In  addition  to  seeking  written 
comments  on  these  proposals,  the  FAA 
will  hold  informal  airspace  meetings  for 
all  proposed  ARSA  locations  in  order  to 
receive  additional  input  with  respect  to 
the  proposals.  The  schedule  of  times  and 
places  of  the  hearings  is  listed  in 
Appendix  A.  In  some  instances, 
meetings  on  adjacent  ARSA  locations 
are  combined  in  one  proceeding  for  the 
convenience  of  the  public.  Also,  an 
effort  has  been  made  not  to  schedule 
meetings  at  the  same  time  on  separate 
locations  in  the  same  region,  so  that 
commenters  will  be  able  to  attend  all 
meetings  in  which  they  may  have  an 
interest.  Persons  who  plan  to  attend  any 
of  the  meetings  should  be  aware  of  the 
following  procedures  to  be  followed: 

(a)  The  meetings  will  be  informal  in 
nature  and  will  be  conducted  by  the 
designated  representative  of  the 
Administrator.  Each  participant  will  be 
given  an  opportunity  to  make  a 
presentation. 
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(b)  The  dates,  times,  and  places  for 
each  meeting  are  listed  in  Appendix  A. 
There  will  be  no  admission  fee  or  other 
charge  to  attend  and  participate.  The 
meetings  will  be  open  to  all  persons  on  a 
space-available  basis.  The  FAA 
representative  may  accelerate  the 
agenda  to  enable  early  adjournment  if 
the  progress  of  any  meeting  is  more 
expeditious  than  planned. 

(c)  The  meetings  will  not  be  recorded. 
A  summary  of  the  comments  made  at 
each  meeting  will  be  filed  in  the  docket. 

(d)  Position  papers  or  other  handout 
material  relating  to  the  substance  of  the 
meeting  may  be  accepted  at  the 
discretion  of  the  FAA  representative. 
Participants  submitting  handout 
materials  should  present  an  original  and 
two  copies  to  the  presiding  officer  for 
approval  before  distribution.  If  approved 
by  the  presiding  officer,  there  should  be 
an  adequate  number  of  copies  provided 
for  futher  distribution  to  all  participants. 

(e)  Statements  made  by  FAA 
participants  at  the  meetings  should  not 
be  taken  as  expressing  a  final  FAA 
position. 

Agenda 

Presentation  of  Meeting  Procedures 
FAA  Presentation  of  Proposal 
Public  Presentations  and  Discussion. 

Background 

On  April  22, 1982,  the  National 
Airspace  Review  (NAR)  plan  was 
published  in  the  Federal  Register  (47  FR 
17448).  The  plan  encompassed  a  review 
of  airspace  use  and  procedural  aspects 
of  the  ATC  system.  Among  the  main 
objectives  of  the  NAR  were  the 
improvement  of  the  ATC  system  by 
increasing  efficiency  and  reducing 
complexity.  In  its  review  of  terminal 
airspace.  NAR  Task  Croup  1-2 
concluded  that  TRSA's  should  be 
replaced.  Four  types  of  airspace 
configurations  were  considered  as 
replacement  candidates,  of  which  Model 
B,  since  redesignated  ARSA,  was  the 
consensus  recommendation. 

In  response,  the  FAA  published  NAR 
Recommendation  1-2.2.1,  "Replace 
Terminal  Radar  Service  Areas  with 
Model  B  Airspace  and  Service"  in 
Notice  83-9  (July  28, 1983;  48  FR  34286) 
proposing  the  establishment  of  ARSA's 
at  the  Robert  Mueller  Municipal  Airport, 
Austin,  TX.  and  the  Port  of  Columbus 
International  Airport,  Columbus,  OH. 
ARSA's  were  designated  at  these 
airports  on  a  temporary  basis  by  SFAR 
No.  45  (October  28, 1983;  48  FR  50038)  in 
order  to  provide  an  operational 
confirmation  of  the  ARSA  concept  for 
potential  application  on  a  national 
basis. 


Following  a  confirmation  period  of 
more  than  a  year,  the  FAA  adopted  the 
NAR  recommendation  and  on  February 
27, 1985,  issued  a  final  rule  (50  FR  9252; 
March  6, 1985)  defining  an  ARSA  and 
establishing  air  traffic  rules  for 
operation  within  such  an  area. 
Concurrently,  by  separate  rulemaking 
action.  ARSA's  were  permanently 
established  at  the  Austin,  TX,  and 
Columbus,  OH,  airports  and  also  at  the 
Baltimore/Washington  International 
Airort.  Baltimore,  MD  (50  FR  9250; 
March  6, 1985).  The  FAA  has  stated  that 
future  notices  would  propose  ARSA's 
for  other  airports  at  which  TRSA 
procedures  were  in  effect. 

Related  Rulemaking 

This  notice  proposes  ARSA 
designations  at  22  of  the  locations 
identified  as  candidates  for  an  ARSA  in 
the  preamble  to  Amendment  No.  71-10 
(50  FR  9252).  Fourteen  candidates  were 
previously  proposed  in  Airspace  Docket 
No.  85-AWA-l  (50  FR  27528).  Other 
candidate  locations  will  be  proposed  in 
future  notices  published  in  the  Federal 
Register. 

The  Current  Situation  at  the  Proposed 
ARSA  Location 

A  TRSA  is  currently  in  effect  at  each 
of  the  locations  at  which  ARSA's  are 
proposed  in  this  notice.  A  TRSA 
consists  of  the  airspace  surrounding  a 
designated  airport  where  ATC  provides 
radar  vectoring,  sequencing,  and 
separation  for  all  aircraft  operating 
under  instrument  flight  rules  (IFR)  and 
for  participating  aircraft  operating  under 
visual  flight  rules  (VFR).  TRSA  airspace 
and  operating  rules  are  not  established 
by  regulation,  and  participation  by  pilots 
operating  under  VFR  is  voluntary, 
although  pilots  are  urged  to  participate. 
This  level  of  service  is  known  as  Stage 
III  and  is  provided  at  all  locations 
identified  as  TRSA's.  The  NAR  task 
group  recommended  the  replacement  of 
most  TRSA's  with  ARSA's. 

A  number  of  problems  with  the  TRSA 
program  were  identified  by  the  task 
group.  The  task  group  stated  that 
because  there  are  di^erent  levels  of 
service  offered  within  the  TRSA,  users 
are  not  always  sure  of  what  restrictions 
or  privileges  exist,  or  how  to  cope  with 
them.  According  to  the  task  group,  there 
is  a  feeling  shared  among  users  that 
TRSA's  are  often  poorly  defined,  are 
generally  dissimilar  in  dimensions,  and 
encompass  more  area  than  is  necessary 
or  desirable.  There  are  other  users  who 
believe  that  the  voluntary  nature  of  the 
TRSA  does  not  adequately  address  the 
problems  associated  with 
nonparticipating  aircraft  operating  in 
relative  proximity  to  the  airport  and 


associated  approach  and  departure 
courses.  There  is  strong  advocacy 
among  user  organzations  that  terminal 
radar  facilities  should  provide  all  pilots 
the  same  service,  in  the  same  way,  and, 
to  the  extent  feasible,  within  standard 
size  airspace  designations. 

Certain  provisions  of  FAR  Section 
91.87  add  to  the  problem  identified  by 
the  task  group.  For  example,  aircraft 
operating  under  VFR  to  or  from  a 
satellite  airport  within  the  airport  traffic 
area  of  the  primary  airport  are  excluded 
from  the  two-way  radio  communications 
requirement  of  Section  9137.  This 
condition  is  acceptable  until  the  volume 
and  density  of  traffic  at  the  primary 
airport  dictates  further  action. 

The  Proposals 

The  FAA  is  considering  amendments 
to  §  71.501  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
establish  ARSA's  at  22  locations.  Eadi 
location  is  a  public  or  military  airport  at 
which  a  nonregulatory  TRSA  is 
currently  in  effect  The  proposed 
locations  are  set  forth  under  "Docket 
Number  and  Comment  Closing  Date  for 
Proposed  Area  Locations,"  above,  and 
depicted  on  charts  in  Appendix  B  to  this 
notice. 

The  FAA  has  published  a  final  rule  (50 
FR  9252;  March  6, 1985)  which  defines 
ARSA  and  prescribes  operating  rules  for 
aircraft  ultralight  vehicles,  and 
parachute  jump  operations  in  airspace 
designated  as  an  ARSA. 

The  final  rule  provides  in  part  that 
any  aircraft  arriving  at  any  airport  in  an 
ARSA  or  flying  through  an  ARSA  prior 
to  entering  the  ARSA  must:  (1)  Establish 
two-way  radio  communications  with  the 
ATC  facility  having  jurisdiction  over 
the  area,  and  (2)  while  in  the  ARSA, 
maintain  two-way  radio 
communications  with  that  ATC  facility. 
For  aircraft  departing  troia  the  primary 
airport  within  the  ARSA,  two-way  radio 
communications  must  be  maintained 
with  the  ATC  facility  having  jurisdiction 
over  the  area.  For  aircraft  departing  a 
satellite  airport  within  the  ARSA  two- 
way  radio  communications  must  be 
established  as  soon  as  practicable  after 
takeoff  with  the  ATC  facility  having 
jurisdiction  over  the  area,  and  thereafter 
maintained  while  operating  within  the 
ARSA. 

All  aircraft  operating  within  an  ARSA 
are  required  to  comply  with  all  ATC 
clearances  and  instructions  and  any 
FAA  arrival  or  departure  traffic  pattern 
for  the  airport  of  intended  operation. 
However,  the  rule  permits  ATC  to 
authorize  appropriate  deviations  to  any 
of  the  operating  requirements  of  the  rule 
when  safety  considerations  justify  the 
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deviation  or  more  effjcient  utilization  of 
the  airspace  can  be  attained.  Ultralight 
vehicle  operations  and  parachute  jumps 
in  an  ARSA  may  only  be  conducted 
under  the  terms  of  an  ATC 
authorization. 

The  FAA  adopted  the  NAR  task  group 
recommendation  that  each  ARSA  be  of 
the  same  airspace  configuration  insofar 
as  practicable.  The  sUndard  ARSA 
consists  of  airspace  within  5  nautical 
miles  of  the  primary  airport  extending 
from  the  surface  to  an  altitude  of  4.000 
feet  above  that  airport's  elevation,  and 
that  airspace  between  5  and  10  nautical 
miles  from  the  primary  airport  from 
1.200  feet  above  the  surface  to  an 
altitude  of  4.000  feet  above  that  airport's 
elevation.  Proposed  deviation  from  the 
standard  has  been  necessary  at  some 
airports  due  to  adjacent  regulatory 
airspace,  international  boundaries, 
topography,  or  unusual  operational 
requirements. 

Definitions,  operating  requirements, 
and  specific  airspace  designations 
applicable  to  ARSA  may  be  found  in  14 
CFR  Part  71.  §5  71.14  and  71.501  and 
Part  91.  iS  91.1  and  91.88. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  and  (2)  is 
not  a  "significant  rule"  under  IX)T 
Regulatory  Policies  and  Procedures  (44 
PR  11034;  February  28, 1979).  Since  this 
is  a  routine  matter  that  tvill  only  affect 
air  traffic  procedures  and  air  navigation, 
it  is  certiAed  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  unpact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

Regulatory  Evahiatiofi 

The  FAA  has  conducted  a  detailed 
Regulatory  Evaluation  of  the  proposed 
ARSA  implementation  program  which  is 
included  in  the  regulatory  docket.  The 
methodology  and  major  findings  of  that 
evaluation  are  presented  below. 

a.  CostB.  Costs  which  potentially  may 
result  from  the  ARSA  program  fall  into 
the  following  categories: 

(1)  Air  traffic  controller  staffing, 
controller  training,  and  facility 
equipment  costs  incurred  by  the  FAA 

(2)  Costs  associated  with  the  revision 
of  charts,  notification  of  the  public,  and 
pilot  education. 

(3)  Additional  operating  costs  for 
circumnavigating  or  flying  over  the 
ARSA 


(4)  Potential  delay  costs  resulting  from 
operations  within  an  ARSA  rather  than 
aTRSA. 

(5)  The  need  for  some  operators  to 
purchase  radio  transceivers. 

(6)  Miscellaneous  costs. 

Each  of  these  cost  factors  is  discussed 
further  below: 

(1)  Air  traffic  controller  staffing, 
controller  training,  and  facility 
equipment  costs  incurred  by  the  FAA. 
For  the  sites  proposed  in  this  notice 
the  FAA  does  not  expect  to  incur  any 
additional  air  traffic  controller  staffing 
costs,  controller  training  costs,  or 
facility  equipment  costs.  FAA  believes 
that  the  additional  traffic  which  will 
participate  in  radar  services  at  ARSA's 
can  be  accommodated  at  current 
authorized  staffing  levels.  Participation 
in  TRSA's  is  already  quite  high,  and  the 
greater  flexibility  afforded  controllers 
through  the  reduced  separation 
standards  will  enable  them  to  handle 
the  additional  traffic  without  requiring 
additional  personnel  beyond  present 
authorizations.  FAA  expects  to  train  its 
controller  force  in  ARSA  procedures 
during  regularly  scheduled  briefing 
sessions.  Airports  where  TRSA's  are 
currendy  in  operation  already  have 
automated  terminal  radar  systems 
installed.  Therefore.  FAA  does  not 
expect  to  incur  any  additional  training 
or  equipment  procurement  costs. 
Essentially,  thie  FAA  is  modifying  its 
terminal  radar  procedures  in  the  ARSA 
program  in  a  manner  which  will  make 
more  efficient  use  of  existing  resources, 
and  consequendy  does  not  expect  to 
incur  any  appreciable  implementation 
costs. 

(2)  Costs  associated  with  the  revision 
of  charts,  notification  of  the  public,  and 
pilot  education. 

Chart  revisions  of  the  type  required  to 
depict  an  ARSA  are  made  routinely 
during  charting  cycles,  and  are 
considered  an  ordinary  cost  of  doing 
business.  Therefore,  the  FAA  does  not 
expect  to  incur  any  additional  charting 
costs  as  a  result  of  the  ARSA  program. 
Further,  pilots  will  obtain  charts 
depicting  ARSA's  as  they  are  pubUshed 
during  these  charting  cycles.  Because 
pilots  are  required  to  use  current  charts, 
they  also  wiU  not  incur  any  additional 
costs. 

Much  of  the  need  to  provide  public 
notification  and  pilot  education  about 
ARSA  procedures  will  be  met  as  a  part 
of  this  rulemaking  proceeding  during  the 
informal  public  meetings  which  will  be 
held  for  each  proposed  ARSA  location. 
However,  once  the  decision  has  been 
made  to  establish  an  ARSA  through  a 
final  rule  issued  in  this  proceeding,  the 
FAA  will  distribute  a  Letter  to  Airmen 
to  all  pilots  residing  in  the  vicinity  of 


ARSA  sites  explaining  the  operation 
and  configuration  of  the  ARSA  finally 
adopted.  The  FAA  will  also  issue  an 
Advisory  Circular  explaining  ARSA's. 
The  total  one-time  cost  of  distributing 
Letters  to  Airmen  and  the  Advisory 
Circular  is  estimated  to  be 
approximately  $50,000  for  the  entire 
ARSA  program.  The  prorated  one-time 
cost  for  those  airports  being  considered 
in  this  rulemaking  is  approximately 

$8,ooa 

(3)  Additional  operating  costs  for 
circumnavigating  or  overflying  an 
ARSA. 

FAA  anticipates  that  some  pilots  who 
currendy  transit  a  TRSA  without 
establishing  radio  communications  or 
participating  in  radar  services  will 
choose  to  avoid  the  mandatory 
participation  airspace  of  an  ARSA 
rather  than  participate.  Delay  costs  will 
be  incurred  by  these  pilots  equal  to  the 
additional  aircraft  variable  operating 
cost  and  the  value  of  lost  crew  and 
passenger  time  resulting  from  the 
deviation.  Many  pilots  will  elect  to 
overfly  the  ARSA.  and  although  this  will 
not  result  in  any  appreciable  delay,  an 
additional  fuel  burn  will  result  from  the 
need  to  temporarily  climb  above  the 
4.000  feet  AGL  ceiling  of  the  ARSA 
(which  will  be  offset  somewhat  by  the 
descent).  g. 

The  unit  delay  costs  used  throughout 
this  regulatory  evaluation  to  develop 
total  annual  costs  are  presented  in 
Table  A.  For  those  aircraft  expected  to 
overfly  the  ARSA  rather  than  deviate 
around  it,  FAA  estimates  that  a  single- 
engine  piston  airplane  will  bum  about 
an  additional  half  gallon  of  fuel,  a  multi- 
engine  piston  airplane  will  burn  about 
one  additional  gallon,  and  that  the  price 
of  aviation  gasoline  is  approximately 
$2.00  per  gallon. 

Table  i.— Averaqc  Aircraft  Variable  Op- 
ERAT(NQ  Costs  and  Value  of  Passenger 
Time  tJsEO  To  Estimate  Annual  Delay 
Costs' 
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Table  1.— Average  Aircraft  Variable  Op- 
erating Costs  and  Value  of  Passenger 
Time  Used  To  Estimate  Annual  Delay 
Costs  '  —Continued 
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■  Ona  minute  average  delay  per  day  ^6  063  hours  delay 
par  year  Delay  lime  estmales  lor  aircraft  which  alter  flight 
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multi-engine  piston,  225  KTS  lor  e«ecutive  lets.  and  110  KTS 
tor  helicoplers 

'  Avcrati  variat>le  operating  costs  induda  craw  salariea  tor 
aN  aircratt  except  single  and  mutti-angine  pieton. 

*  Baaed  upon  S22.21  par  hour  average  value  o<  paaaangar 
llnte. 

*  Variable  operating  cost  of  air  carrier  4.engine  turtxiprap 
transport  used  as  proxy  lor  military  transport 

Source  Economic  Values  for  EvaJualxxt  ot  Federal  Ana- 
tnn  Admntstraoon  investment  ana  Regulatory  Programs, 
FAA  Office  ol  AviatKXi  Policy  and  Plans,  September  1981 
(Report  #FAA-APO-ei-3  and  revision  #APO-»4-3)  Values 
have  bean  ad(usted  for  mllation  and  are  expressed  in  1984 
dollars. 

The  Office  of  Aviation  Policy  and 
Plans  (APO)  requested  ATC  personnel 
at  each  of  the  proposed  ARSA  sites  to 
estimate,  based  upon  their  familiarity 
with  local  traffic  patterns,  the  number  of 
daily  flights  which  might  circumnavigate 
or  overfly  the  ARSA.  Air  Traffic 
Operations  Service  personnel  also 
pi^vided  input  on  these  estimates.  The 
estimated  number  of  daily  flights 
affected,  extent  of  deviation,  and  type  of 
aircraft,  are  presented  for  each  site  in 
Tables  2A  and  2B,  which  follow  at  the 
end  of  this  section  and  summarize  the 
various  potential  impacts  of  establishing 
an  ARSA  for  each  site.  FAA  estimates 
that  the  total  annual  circumnavigation 
and  overflight  costs  for  the  candidate 
ARSA  sites  proposed  in  this  notice  will 
be  approximately  $420  thousand. 

(4)  Delay  costs  resulting  from 
operations  within  an  ARSA  rather  than 
aTRSA. 

FAA  recognizes  that  the  potential 
exists  for  delay  to  develop  at  some 
locations  following  establishment  of  an 
ARSA  because  of  the  additional  traffic 
which  the  radar  facilities  will  be 
handling.  However,  FAA  believes  that 
the  greater  flexibility  afforded 
controllers  in  handling  traffic  as  a  result 
of  the  reduced  separation  standards  will 
keep  delay  problems  to  a  minimum. 
Those  that  do  occur  will  be  transitional 


in  nature,  diminishing  as  facilities  gain 
operating  experience  with  ARSA's  and 
learn  how  to  tailor  procedures  and 
resources  to  take  fullest  advantage  of 
the  efficiencies  which  an  ARSA  will 
permit.  Followup  studies  of  the  Austin 
and  Columbus  lead  sites,  completed  by 
the  FAA  Office  of  Aviation  Policy  and 
Plans  (APO)  and  by  Engineering  & 
Economics  Research  Inc.  (EER),  both 
indicated  that  delay  was  not  a 
significant  problem  (the  clearance 
delivery  delay  attributable  to  the  ARSA 
at  Austin  was  later  alleviated  through 
procedural  changes  and  a  redistribution 
of  personnel). '  Nevertheless,  the  FAA 
has  attempted  to  estimate  delay  costs 
which  might  temporarily  result  from 
establishing  ARSA's  at  the  airports 
being  considered  in  this  proposal.  These 
delay  estimates  should  be  regarded  as 
the  worst  case  situation  which  might 
follow  the  initial  establishment  of  an 
ARSA.  ATC  personnel  at  each  of  the 
proposed  sites,  as  well  as  Air  Traffic 
Operations  Service  personnel,  provided 
estimates  of  three  categories  of  delay,  in 
comparison  to  the  existing  TRSA,  which 
might  result  from  the  ARSA:  clearance 
delivery  and/or  departure  delay  for 
aircraft  departiires,  sequencing  delay 
during  peak  periods  for  arriving  aircraft 
and  delay  in  establishing  radar  contact 
before  entering  the  ARSA  which  might 
result  from  frequency  congestion, 
controller  overload,  or  greater 
participation  of  nontransponder 
'equipped  aircraft. 

The  estimated  number  of  daily  flights 
affected,  duration  of  delay,  and  type  of 
aircraft,  are  presented  for  each  site  in 
Tables  2A  and  2B.  FAA  estimates  that 
the  total  annual  delay  costs  for  the 
candidate  ARSA  sites  proposed  in  this 
notice  will  be  approximately  $960 
thousand. 

(5)  The  need  for  some  operators  to 
purchase  communications  avionics. 
Because  of  the  requirement  that  radio 
communications  be  maintained  in  the 
mandatory  participation  airspace  of  the 
ARSA,  some  operators  who  previously 
could  operate  without  radios  from 
sateUite  airports  located  within  that 
portion  of  the  proposed  ARSA  which 
will  extend  down  to  the  surface  will  find 
it  necessary  to  install  two-way  radios. 
FAA  expects  that  the  costs  resulting 


from  these  aircraft  will  be  minimal 
because  in  most  instances  the  proposed 
ARSA  provides  airspace  exclusions  and 
cutouts  for  satellite  airports  within  5 
nautical  miles  of  the  ARSA  center. 
However,  in  a  few  instances,  operators 
of  nonradio  equipped  (NORDO)  aircraft 
will  need  to  install  radios.  FAA 
estimates  that  the  average  total  cost  of 
equipping  a  NORDO  aircraft  with  an 
inexpensive  720  channel  transceiver, 
including  installation,  is  approximately 
$2,300.  The  annual  expense  to  an 
aircraft  operator  who  financed  the  cost 
over  a  four-year  period  at  a  15  percent 
interest  rate  would  be  $751.  NORDO 
aircraft  are  shown  in  the 
"Miscellaneous"  column  of  Tables  2A 
and  2B  for  those  proposed  sites  where 
ATC  personnel  have  identified  locally 
based  aircraft  which  might  be  affected. 
FAA  estimates  that  the  total  annual 
radio  installation  costs  for  affected 
aircraft  at  the  candidate  ARSA  sites  will 
be  approximately  $4,500. 

(6)  Miscellaneous  costs. 

At  some  proposed  ARSA  locations, 
special  situations  might  exist  where 
establishment  of  an  ARSA  could  impose 
certain  costs  on  users  of  that  airspace. 
The  exclusions  in  most  cases  will 
alleviate  adverse  impacts  on  local-fixed 
based  operators  and  airport  operators, 
but  ATC  personnel  at  the  proposed 
ARSA  sites  have  attempted  to  identify 
where  such  potential  problems  may 
exist.  For  example,  at  some  locations 
replacing  a  TRSA  with  an  ARSA  may 
necessitate  relocating  a  student  practice 
area  further  away  from  the  flight  school 
airport  and  additional  operating  costs 
wiU  be  incurred  traveling  the  greater 
distance  to  and  from  the  practice  area. 
Other  miscellaneous  operations  which 
might  be  affected  include  glider  and 
ultralight  operations. 

These  impacts  would  be  indicated  in 
the  "Miscellaneous"  column  of  Tables 
2A  and  2B  for  sites  where  they  have 
been  identified.  However,  no  such 
impacts  are  anticipated  at  any  of  the 
candidate  ARSA  sites  proposed  in  this 
notice.  Respondents  are  requested  to 
comment  upon  any  special  local 
operations  which  might  be  affected  by 
an  ARSA  either  during  the  public 
meetings  or  through  written  comments 
submitted  to  the  docket 


'  Analysis  of  the  Impact  of  the  Airport  Radar 
Service  Area  (ARSA).  FAA  Office  of  Aviation 


Policy  and  Plana.  November  1964  (Reporl  «PAA- 
APO-85-1);  and  National  Airspace  Review — 


Airport  Radar  Service  Area  Operational 
Confirmation  Report,  Engineering  &  Ecooomica 
Research.  Inc.  (EER),  Report  No.  DOT/FAA/AT-84/ 
2.  October  1984. 
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Overall  total  annual  costs,  by  cost 
category,  of  establishing  ARSA's  at  the 
airports  proposed  in  this  notice  are 
summarized  in  Table  3  below.  The 
maximum  total  annual  cost  of 
establishing  ARSA's  at  these  sites,  if  an 
ARSA  is  established  at  each  site 
proposed,  is  estimated  to  be 
approximately  ^.4  miUion.  However, 
this  maximum  is  expected  to  diminish 
significantly  as  controllers  and  pilots 
gain  experience  in  ARSA  operations. 
Delay  will  be  reduced,  and  in  many 
cases,  traffic  will  ultimately  flow  more 
smoothly  and  expeditiously  than  in 
existing  TRSA's. 

Table  3. — Maximum  Annual  Costs  of 
Establishing  ARSA 's  at  .  Proposed 
Sites  (1984  Dollars) 


1.  FAA  controller  and  equipment 

costs „ $0 

2.  Chart  revision,  pilot  education 

(one  time) _„ _ B,000 

3.  Circumnavigation  and  overflight..      420.000 


Table  3. — Maximum  Annual  Costs  of 
Establishing  ARSA's  at  Proposed 
Sites  (1964  Dollars}— Continued 


4.  Departure,     sequencing,     and 

radar  contact  delay 959.S00 

5.  Radio  transceivers/miscellane- 
ous           4.500 

Total  costs - 1,392.000 


b.  Benefits.  Much  of  the  benefit  which 
will  result  from  the  ARSA  program  is 
nonquantifiable.  and  will  result  from 
simplifying  and  standardizing  ARSA 
configurations  and  operating 
procedures.  The  standardization  and 
simplicity  of  the  ARSA  concept  is 
expected  to  alleviate  many  of  the 
problems  identified  by  the  NAR  task 
group.  In  addition,  once  experience  has 
been  gained  in  ARSA  operations,  traffic 
is  expected  to  move  more  efficiently  and 
expeditiously  than  it  currently  does 
within  a  TRSA. 

Although  many  of  the  benefits  of  the 
ARSA  program  are  nonquantifiable, 


FAA  has  attempted  to  make  some 
preliminary  estimates  of  the  savings  in 
time  and  money  which  might  be  realized 
as  a  result  of  the  greater  flexibility 
allowed  air  traffic  controllers  in 
handling  traffic  within  an  ARSA.  These 
estimated  savings  may  or  may  not  offset 
the  delay  which  some  sites  anticipate 
after  the  initial  establishment  of  an 
ARSA,  but  are  expected  to  eventually 
provide  overall  time  savings  which 
exceed  delay  as  controllers  gain 
experience  with  ARSA  operating 
procedures.  ATC  personnel  at 
Columbus,  OH,  and  Austin,  TX,  where 
ARSA's  have  been  in  operation  for 
approximately  a  year  and  a  half,  report 
that  this  has  been  their  experience. 

To  devetop  these  estimates  of  savings, 
FAA  used  procedures  similar  to  those 
discus8e(l  in  the  previous  section  for 
estimating  delay  costs.  Local  ATC 
personnel,  together  with  the  Air  Traffic 
Operations  Service,  estimated  for  each 
candidate  ARSA  site  the  number  of 
daily  operations  and  the  types  of 
aircraft  involved  which  might  save  time. 
in  comparison  to  operations  within  a 
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TRSA,  88  a  result  of  the  reduced 
separation  standards  of  the  ARSA. 

FAA  estimates  that  the  total  annual 
value  of  time  savings  for  the  candidate 
ARSA  sites  proposed  in  this  notice  will 
be  approximately  $332  thousand.  (The 
unit  costs  used  to  estimate  the  value  of 
time  savings  are  the  same  as  those  used 
to  estimate  delay  costs  presented  in 
Table  1.) 

Some  of  the  benefits  of  the  ARSA 
program  cannot  be  specifically 
attributed  to  individual  candidate 
airports,  but  rather  will  result  from  the 
overall  improvements  in  terminal  area 
ATC  procedures  realized  as  ARSA's  are 
implemented  throughout  the  country. 
Establishment  of  ARSA's  at  the  sites 
proposed  in  this  notice  will  contribute  to 
these  overall  improvements. 

ARSA's  have  the  potential  for 
reducing  the  number  of  near  midair 
collisions  (NMAC's).  In  its  1984  study  of 
midair  and  near  midair  coUison  data, 
the  Office  of  Aviation  Safety  found  that 
approximately  15  percent  of  reported 
NMAC's  occurred  in  TRSA  airspace.* 
The  study  found  that  about  half  of  all 
NMAC's  occurred  at  altitudes  between 
1,000  and  5,000  feet,  that  over  85  percent 
of  NMAC's  occurred  when  visibility  was 
5  miles  or  greater,  and  that  the  largest 
number  of  NMAC  reports  are  associated 
with  IFR  operators  under  radar  control 
conflicting  with  VFR  traffic  during  VFR 
flight  conditions  below  12.500  feet 
Further,  the  majority  of  reported 
NMAC's  occurring  within  or  in  the  near 
vicinity  of  TRSA's  involve  either  an  air 
carrier  or  military  aircraft  as  one  of  the 
aircraft  (which  partially  reflects  the 
practice  of  air  carrier  and  military  pilots 
to  report  NMAC  incidents,  when  they  do 
occur,  more  frequently  than  general 
aviation  pilots).  The  mandatory 
participation  requirements  of  the  ARSA 
may  help  alleviate  such  conflicts  where 
they  currently  are  occurring  in  TRSA 
airspace.  Further,  the  EER  and  APO 
studies  of  the  ARSA  confirmation  sites 
(see  note  1)  indicate  that  NMAC's  may 
be  reduced  by  approximately  35  to  40 
percent. 

Although  no  quantifiable  benefits  can 
be  attributed  to  a  reduction  in  near 
midair  collisidns,  near  midair  and  actual 
midair  collisions  result  from  similar 
causal  factors,  and  a  reduction  in  near 
midair  collisions  suggests  that  a 


'  Selected  Statiilics  Conceming  Near  Midair  and 
Midair  Coilisione.  FAA  Office  of  Aviation  Safety- 
Safety  AnalyBii  Division  (ASF-200).  August  31. 
19B4.  The  data  base  used  in  this  study  is  currentt>' 
under  revision  to  correct  problems  in  reporting 
procedures  which  have  recently  been  identified. 
Although  the  total  numbers  of  reported  NMAC's 
have  been  revised  upward,  Ihe  relative  distribution 
of  incidents  which  occur  in  various  operating 
environments  hns  not  changed  significantly. 


reduction  in  actual  midair  collisions, 
which  can  involve  substantial  losses. 
may  also  be  ex[>ected  as  a  result  of  the 
ARSA  program. 

The  APO  study  of  the  ARSA 
confirmation  sites  (note  1)  included  a 
detailed  analysis  to  determine  if  a 
reduction  in  midair  collision  risk  might 
result  from  replacing  a  TRSA  with  an 
ARSA.  The  collision  risk  analysis  was 
based  upon  the  experience  at  the 
Columbus  confirmation  site,  where 
recorded  radar  data  were  available,  and 
focused  on  conditions  of  fairly  heavy 
VFR  activity  because  the  ARSA  will 
affect  procedures  used  to  handle  VFR 
traffic  in  the  terminal  radar  area.  The 
analysis  determined  that  there  was  no 
compression  of  traffic  in  the  airspace 
immediately  around,  under,  and  over  the 
ARSA,  and  in  the  absence  of 
compression,  the  mandatory 
participation  requirement  for  all  aircraft 
operating  within  the  ARSA  resulted  in  a 
75  percent  reduction  in  midair  collision 
risk.  Further,  even  under  the  pessimistic 
assumption  that  the  changes  in 
separation  standards  would  completely 
eliminate  the  effectiveness  of  controller- 
initiated  avoidance  maneuvers,  and  the 
pilot  would  only  have  the  benefit  of 
radar  traffic  advisories,  the  study  found 
that  the  mandatory  pilot  participation 
required  in  the  ARSA  still  provided  a  63 
percent  reduction  in  midair  collision  risk 
in  comparison  to  the  TRSA. 

FAA  has  examined  National 
Transportation  Safety  Board  midair 
collision  accident  records  for  the  period 
between  January  1978  and  October  1964. 
This  review  indicated  that 
approximately  one  to  two  midair 
collisions  occurred  per  year  throughout 
the  United  States  which  either  could 
have  been  prevented,  or  the  probability 
of  their  occurrence  would  have  been 
greatly  reduced,  had  an  ARSA,  rather 
than  a  TRSA.  been  in  effect  where  these 
accidents  occurred.  Because  the 
circumstances  observed  at  the 
Columbus  confirmation  site  may  not 
necessarily  be  found  at  other  TRSA 
locations,  the  75  percent  reduction  in 
midair  collision  risk  measnred  at 
Columbus  may  not  be  achieved  at  other 
ARSA  sites.  Therefore,  the  FAA 
conservatively  estimates  that 
implementation  of  the  ARSA  program 
nationally  may  result  in  an  average 
reduction  in  midair  collision  risk  of  only 
50  percent  at  TRSA  locations  that  are 
replaced  with  ARSA's. 

Reducing  by  50  percent  the  one  to  two 
midair  collisions  per  year  where  an 
ARSA  could  have  made  a  difference 
would  result  in  the  prevention  of  one 
midair  collision  nationally  every  one  to 
two  years.  The  quantifiable  benefits  of 


preventing  a  midair  collision  can  range 
from  less  than  $100  thousand,  resulting 
from  the  prevention  of  a  minor  accident 
between  general  aviation  aircraft  to 
quantifiable  benefits  of  as  much  as  $100 
million  to  $300  million,  resulting  fron 
the  prevention  of  a  midair  collision 
involving  an  air  carrier  aircraft  and 
numerous  fatalities.  Establishment  of 
ARSA's  at  the  sites  proposed  m  this 
notice  will  contribute  to  this 
improvement  in  safety. 

c.  Comparison  of  Costs  and  Benefits. 
A  direct  comparison  of  the  costs  and 
benefits  of  this  proposal  is  difficult  for  a 
number  of  reasons.  Many  of  the  benefits 
of  the  proposal  are  nonquantifiable. 
especially  those  associated  with 
simalification  and  standardization  of 
terminal  airspace  procedures.  Further,  it 
is  difficult  to  specifically  attribute  the 
standardization  benefits,  as  well  as  the 
safety  benefits,  to  individual  candidate 
ARSA  sites.  Finally,  until  more 
experience  has  been  gained  with  ARSA 
operations,  estimates  of  both  the 
efficiency  improvements  resulting  in 
time  savings  to  aircraft  operators,  and 
the  potential  delays  resulting  from 
mandatory  participation,  will  be  quite 
preliminary. 

ATC  personnel  at  some  facilities 
anticipate  that  the  process  will  go  very 
smoothly,  delays  will  be  minimal,  and 
that  efficiency  gains  will  be  realized 
from  the  start.  Other  sites  anticipate 
that  delay  problems  will  dominate  the 
initial  adjustment  period.  Both  the 
Austin  and  Columbus  confirmation  sites 
went  through  initial  adjustment  periods, 
but  not  experience  almost  no  delay  as  a 
result  of  ARSA  procedures.  Baltimore- 
Washington  is  currently  progressing 
along  a  similar  learning  curve. 

FAA  believes  these  adjustment 
problems  will  only  be  temporary,  and 
that  once  established,  the  ARSA 
program  will  result  in  an  overall 
improvement  in  efitciency  in  terminal 
area  operations  at  those  airports  where 
ARSA's  are  established.  These  overall 
gains  which  FAA  expects  for  the  group 
of  candidate  ARSA  sites  proposed  in 
this  notice  typify  the  benefits  which 
FAA  expects  to  achieve  nationally  itom 
the  ARSA  program.  These  benefits  will 
be  achieved  without  any  additional 
controller  staging  or  radar  equipnteni 
costs  to  the  FAA. 

In  addition  to  these  operational 
efficiency  improvements,  establishment 
of  the  proposed  ARSA  sites  will 
contribute  to  a  reduction  in  midair 
collisions.  The  quantifiable  benefits  of 
this  safety  improvement  could  range 
from  less  than  $100  thousand,  to  as 
much  as  $300  millioa  for  each  accident 
prevented. 
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For  these  reasons,  FAA  expects  that 
establishment  of  the  ARSA  sites 
proposed  in  this  notice  will  produce  long 
term,  ongoing  benefits  which  will 
exceed  their  costs,  which  are  essentially 
transitional  in  nature. 

Internatkmal  Trade  Impact  Analysis 

This  proposed  regulation  will  only 
affect  terminal  airspace  operating 
procedures  at  selected  airports  within 
the  United  States.  As  such,  it  will  have 
no  afl'ect  on  the  sale  of  foreign  aviation 
products  or  services  in  the  United 
States,  nor  will  it  affect  the  sale  of 
United  States  aviation  products  or 
services  in  foreign  countries. 

Regulatory  Flexibility  Deteiminetion 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  government  regulations. 
The  RFA  requires  agencies  to  review 
rules  which  may  have  "a  significant 
economic  impact  on  a  substantial 
number  of  small  entities." 

The  small  entities  which  could  be 
potentially  affected  by  implementation 
of  the  ARSA  program  are  the  fixed-base 
operators,  flight  schools,  agricultural 
operators  and  other  small  aviation 
businesses  located  at  satellite  airports 
within  5  nautical  miles  of  the  ARSA 
center.  If  the  mandatory  participation 
requirement  were  to  extend  down  to  the 
surface  at  these  airports,  where  under 
current  regulations  participation  in  the 
TRSA  and  radio  communication  with 
ATC  is  voluntary,  operations  at  these 
airports  might  be  altered,  and  some 
business  could  be  lost  to  airports 
outside  of  the  ARSA  core.  FAA  has 
proposed  to  exclude  almost  every 
satellite  airport  located  within  the  5- 
nautical-mile  ring  to  avoid  adversely 
impacting  their  operations,  and  to 
simplify  coordinating  ATC 
responsibilities  between  the  primary 
and  satellite  airports.  In  some  cases,  the 
same  purposes  will  be  achieved  through 
Letters  of  Agreement  between  ATC  and 
the  affected  airports  which  establish 
special  procedures  for  operating  to  and 
from  these  airports.  In  this  manner,  FAA 
expects  to  virtually  eliminate  any 
adverse  impact  on  the  operations  of 
small  satellite  airports  which  potentially 
could  result  from  the  ARSA  program. 

Further,  because  the  FAA  expects  that 
any  delay  problems  which  may  initially 
develop  following  implementation  of  an 
ARSA  will  be  transitory,  and  because 
the  airports  which  will  be  affected  by 
the  ARSA  program  represent  only  a 
small  proportion  of  all  the  public  use 
airports  in  operation  within  the  United 
States,  small  entities  of  any  type  which 


use  aircraft  in  the  course  of  their 
business  will  not  be  adversely  impacted. 

For  these  reasons,  the  FAA  certifies 
that  the  proposed  regulation  will  not 
result  in  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  and  a  regulatory  flexibility 
analysis  is  not  required  under  the  terms 
of  the  RFA. 

ICAO  Consideralioas 

As  part  of  these  proposals  relates  to 
navigable  airspace  outside  the  United 
States,  this  notice  is  submitted  in 
consonance  with  the  International  Civil 
Aviation  Organization  (ICAO) 
International  Standards  and 
Reconunended  Practices. 

Applicability  of  International 
Standards  and  Recommended  Practices 
by  the  Air  Traffic  Operations  Service, 
FAA,  in  areas  outside  domestic  airspace 
of  the  United  States  is  governed  by 
Article  12  of,  and  Annex  11  to,  the 
Convention  on  International  Civil 
Aviation,  which  pertains  to  the 
establishment  of  air  navigational 
facilities  and  services  necessary  to 
promoting  the  safe,  orderly,  and 
expeditious  flow  of  civil  air  traffic.  Their 
purpose  is  to  ensiu«  that  civil  flying  on 
international  air  routes  is  carried  out 
under  uniform  conditions  designed  to 
improve  the  safety  and  efficiency  of  air 
operations. 

The  International  Standards  and 
Recommended  Practices  in  Annex  11 
apply  in  those  parts  of  the  airspace 
under  the  jurisdiction  of  a  contracting 
state,  derived  from  ICAO,  wherein  air 
traffic  services  are  provided  and  also 
whenever  a  contracting  state  accepts 
the  responsibility  of  providing  air  traffic 
services  over  high  seas  or  in  airspace  of 
undetermined  sovereignty.  A  contracting 
state  accepting  such  responsibility  may 
apply  the  International  Standards  and 
Recommended  Practices  in  a  manner 
consistent  with  that  adopted  for 
airspace  under  its  domestic  jurisdiction. 

In  accordance  with  Article  3  of  the 
Convention  on  International  Civil 
Aviation,  Chicago,  1944,  state  aircraft 
are  exempt  from  the  provisions  of 
Annex  11  and  its  Standards  and 
Recommended  Practices.  As  a 
contracting  state,  the  United  States 
agreed  by  Article  3(d)  that  its  state 
aircraft  will  be  operated  in  international 
airspace  with  due  regard  for  the  safety 
of  civil  aircraft. 

Since  these  actions  involve,  in  part, 
the  designation  of  navigable  airspace 
outside  the  United  States,  the 
Administrator  is  consulting  with  the 
Secretary  of  State  and  the  Secretary  of 
Defense  in  accordance  with  the 
provisions  of  Executive  Order  10854. 


List  of  Subjects  in  14  CFR  Part  71 

Airport  radar  service  areas.  Airspace. 
Navigation  (air). 

The  Proposed  Araendments 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  1510; 
Executive  Order  10654;  49  U.S.C.  106(g) 
(Revised,  Pub.  L  97-449.  January  12, 1983):  14 
CFR  11.69. 

Ainpace  Docket  No.  8&-AWA-2 

2.  Section  71.501  is  amended  as 
follows: 

Buriwuik-Glendale-Patadana  Airport,  CA — 
(New) 

That  airspace  extending  upward  from  the 
surface  to  and  including  4,800  feet  MSL 
within  a  3-inile  radius  of  the  Burbank- 
Glendale-Pasadena  Airport  (lat.  34'12'02"  N.. 
long.  118*21'27"  W.)  excluding  a  l.S-mile 
radius  around  Whiteman  Airport  (lat. 
34*15'35"  N..  long.  118*24'45"  W.)  and  that 
airspace  within  a  lO-mile  radius  of  the 
Burbank-Glendale-Pasadena  Airport 
extending  upward  from  3,000  feet  MSL  to  and 
including  4.600  feet  MSL.  but  excluding  that 
airspace  from  the  345*T(331'M)  bearing  from 
the  Burfoank-Clendale-Pasadena  Airport 
clockwise  to  the  055'  T  (041*  M)  bearing  from 
the  Burbank-Glendale-Pasadena  Airport,  and 
that  airspace  that  overlies  the  Los  Angeles. 
CA,  Terminal  Control  Area. 

El  Toro  MCAS.  SanU  Ana.  CA— (New] 

That  airspace  extending  upward  from  the 
surface  to  and  including  4,400  feet  MSL 
within  a  5-mile  radius  of  the  El  Toro  Marine 
Corps  Airport  (lat.  33*40'18"  N.,  long. 
117*43'30"  W.)  excluding  that  airspace  west 
of  a  line  extending  from  a  point  on  the 
255'T(241*M)  bearing  from  the  airport  on  the 
5-mile  arc  to  a  point  on  the  335*T(321*M) 
bearing  from  the  airport  on  the  5-mile  arc, 
excluding  the  west/northwest  arc  from  the 
213'T(227"M)  bearing  from  the  airport 
clockwise  to  the  303*T(317*M)  bearing  from 
the  airport  and  that  airspace  extending 
upward  2,500  feet  MSL  to  and  including  4.400 
feet  MSL  within  a  10-mile  radius  of  the  El 
Toro  Marine  Corps  Airport  from  the 
07e"T{090"M)  bearing  from  the  airport 
clockwise  to  the  134*T(146'M)  bearing  from 
the  airport  and  that  airspace  extending 
upward  from  1.900  feet  MSL  to  and  including 
4.400  feet  MSL  within  a  10-mile  radius  of  the 
El  Toro  Marine  Corps  Airport  from  the 
t34'T(146'M)  bearing  from  the  airport 
clockwise  to  the  158*T(172'M)  bearing  from 
the  airport  and  that  airspace  extending 
upward  from  2.500  feet  MSL  to  and  including 
4.400  feet  MSL  from  the  158*T(172*)  bearing 
from  the  airport  clockwise  to  the 
336*T|350*M)  l>earing  from  the  airport  and 
that  airspace  which  overlies  the  Tustin 
Marine  Corps  Airport  from  2.500  feet  MSL  to 
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and  including  4.400  feet  MSL  west  of  a  line 
drawn  from  the  213'T(227*M)  bearing  from 
the  airport  to  the  aoa'TISir-M)  bearing  from 
the  airport  where  the  line  bisects  the  S-mile 
radius. 

Greensboro-High  Point- Wiasion-S«l«in 
Regional  Airport.  NC — |N«w| 

That  airspace  extending  upward  from  the 
surface  to  and  including  S.O00  feet  MSL 
within  a  5-mile  radius  of  the  Greensboro-High 
Point-Winston-Salem  Regional  Airport  (lat. 
36*05'47"  N..  lonjg.  79*56'2T'  W.).  and  that 
airspace  extending  upward  from  2.100  feet 
MSL  to  5,000  feet  MSL  within  a  10-mile  radius 
of  the  Greensboro-High  Point-Winston-Salem 
Regional  Airport. 

|amM  M.  Cox  Dayton  iBteroatioiul  Airport. 
OH— {New] 

That  airspace  extending  upward  from  the 
surface  to  and  including  5.(Xn  feet  MSL 
within  a  5-mile  radius  of  the  )ames  M.  Cox 
Dayton  International  Airport  (lat.  39'S4'(M" 
N..  long.  84*1312"  W.).  and  that  airspace 
extending  upward  from  2.100  feet  Ni^  to  and 
including  S.OOO  feet  MSL  within  a  10-mile 
radius  from  the  James  M.  Cox  Dayton 
International  Airport  from  the  082'T(06a*M) 
bearing  from  the  airport  clockwise  to  the 
147'T(151*M)  bearing  from  the  airport  and 
that  airspace  extending  upward  from  2,200 
feet  MSL  to  and  including  5,000  feet  MSL 
within  a  10-mile  radius  of  the  lames  M.  Cox 
Dayton  International  Airport  from  (he 
147'T(151"M)  bearing  from  the  airport 
clockwise  to  the  0e2'T(066*M)  bearing  from 
the  airport. 

Lubbock  Intamational  Airport,  TX— (New] 

That  airspace  extending  upward  from  the 
surface  to  and  including  7,300  feet  MSL 
within  a  5-mile  radius  of  Lubbock 
International  Airport  (lat.  33*3949"  N..  long. 
101°49'20"  W.).  and  that  airspace  extending  ^ 
upward  from  4.500  feet  MSL  to  7.300  feet  MSL 
within  a  10-mile  radius  of  tiie  airport 

March  AFB.  CA— {New| 

That  airspace  extending  upward  from  the 
surface  to  and  including  5.500  feel  MSL 
within  a  5-nule  radius  of  March  AFB  (lat. 
33*52'51"  N.,  long.  117*15'31'  W.).  and  that 
airspace  within  a  10-mile  radius  of  March 
AFB  extending  upward  from  3.900  feet  MSL 
to  and  including  5.500  feet  MSL  to  the  points 
where  the  10-mile  arc  from  March  AFB  meets 
a  10-mile  arc  from  Norton  AFB,  CA,  Airport 
Radar  Service  Area  (lat.  34*0543'  N..  long. 
117*9'55'  W.). 

Norton  AFB,  CA— {N»w) 

That  airspace  extending  upward  from  the 
surface  to  and  including  5,500  feel  MSL 
within  a  5-mile  radius  of  Norton  AFB  (lat. 
33'52'51"  N.,  long.  Iiri5'31'  W.)  excluding 
that  airspace  within  a  1.5-mile  radius  of 
Redlands  Airport  (lat.  34*0500'  N..  long. 
117°09'55'  W.).  and  that  airspace  extending 
upward  from  4.500  feet  MSL  to  5,500  feet  MSL 
within  a  10-mile  radius  of  Norton  AFB  from 
the  101*T(087*M)  bearing  from  the  airport 
clockwise  to  the  196*T(ia2'M)  bearing  from 
the  airport  to  the  points  where  the  10-mile  arc 
from  the  airport  joins  a  10-mile  arc  from 
March  AFB.  CA,  (lat.  33*S2'51"  N..  long. 
117*15'3r  W.)  Airport  Radar  Service  Area 


(ARSA).  and  thai  airspace  extending  upward 
from  2.700  feet  MSL  to  and  including  5.500 
feel  MSL  from  the  196*T(182*M)  bearing  from 
the  airport  to  Foothill  Boulevard,  and  to  the 
point  where  the  10-mile  arc  from  Norton  AFB 
joins  a  10-mile  arc  from  the  Ontario 
International  Airport  CA,  ARSA  (lat 
34*03  26'  N.,  long.  117*36'2fl'  W.). 

Ontario  lotmnalkmal  Airport,  CA— [Now] 

That  airspace  extending  upward  from  the 
surface  to  and  including  5,500  feet  MSL 
within  a  5-mile  radius  of  Ontario 
International  Airport  (lat.  34*03'26'  N.,  long. 
117'36'29'  W.)  excluding  that  airspace  within 
a  1.5-mile  radius  of  Cable  Airport  (lat. 
34*06'50'  N..  long.  117*41'20'  W.J,  and  that 
airspace  within  a  2.5-mile  radius  of  the  Chino 
Airport  (lat.  SS'SrSO'  N..  long.  urstroO'  W.). 
and  that  airspace  within  a  10-mile  radius  of 
the  Ontario  international  Airport  extending 
upward  from  2.700  feet  MSL  to  and  including 
5,500  feet  MSL  to  the  point  where  the  lO-mile 
arc  from  Ontario  joins  a  10-mile  arc  from 
Norton  AFB.  CA.  Airport  Radar  Service  Area 
(lat.  34*05'43'  N..  long.  liroB'SS'  W.), 
excluding  that  airspace  north  of  FoothiH 
Boulevard. 

Portland  International  Airport,  OR — (Now] 

That  airspace  extending  upward  from  the 
surface  to  and  including  4.000  feet  MSL 
within  a  5-mile  radius  of  Portland 
International  Airport  (lat.  45°3S'20'  N..  long. 
122'35'47'  W.)  excluding  that  airspace  «vithin 
a  1-mile  radius  of  the  Evergreen  Airport  (lat 
45*37  20"  N..  long.  122*31  IS'  W.).  and  that 
airspace  from  the  003*T(344*M)  bearing  from 
Evergreen  Airport  clockwise  to  the 
105°T(084*M)  bearing  from  Evergreen  Airport, 
and  excluding  that  airspace  within  a  .5-mile 
radius  of  the  Pearson  Airpark  (lat.  45*3717' 
N..  long.  122*3922'  W.),  and  that  airspace 
from  the  351*T(332*M)  bearing  from  the 
Pearson  Airport  clockwise  to  the 
02S*T(009*M)  bearing  from  the  Pearson 
Airport  below  1,100  feet  MSL  and  that 
airspace  extending  upward  from  2.000  feet 
MSL  to  and  including  4,000  feet  MSL  within  a 
10-mile  radius  of  the  Portland  International 
Airport  from  the  004*T(34S*M)  bearing  from 
the  aiiport  clockwise  to  the  093'T(074°M] 
bearing  from  the  airport,  and  that  airspace 
extending  upward  from  1.700  feet  MSL  to 
4,000  feet  MSL  within  a  lO-mile  radius  of  the 
airport  from  the  093  093*T(074*M)  bearing 
from  the  airport  clockwise  to  the 
196*T(177*M)  bearing  from  the  airport,  and 
that  airspace  extending  upward  from  2.300 
feet  MSL  to  and  including  4,000  feet  MSL 
within  a  10-mile  radius  of  the  airport  from  the 
19e'T(177*M)  bearing  from  the  airport, 
clockwise  to  the  268*T(249'M]  bearing  from 
the  airport  and  that  airspace  extending 
upward  from  1.800  feet  MSL  to  and  including 
4.000  feet  MSL  within  a  10-mile  radius  of  the 
airport  from  the  268*T(249*M)  bearing  from 
the  airport  clockwise  to  the  004*T[345*M) 
bearing  from  the  airport. 

Tinker  AFB,  OK— (New] 

That  airspace  extendiitg  upward  from  the 
surface  to  and  including  5.300  feet  MSL 
witftin  a  5-mile  radius  of  the  Tinker  AFB  (lat 
35*2506"  N..  long.  97*23'ie"  W.),  and  that 
airspace  extending  upward  from  2.500  feet 
MSL  to  and  including  5,300  feet  MSL  within  a 


10-fflile  radius  of  the  Tinker  AFB.  excludiog 
the  airspace  designated  as  the  Will  Rogers 
World  Airport.  OK.  Airport  Radar  Service 
Area. 

Will  Koten  WocU  Airport  Oklabotna  Cily. 
OK— (Now] 

That  airspace  extending  upward  from  the 
surface  to  and  including  5.300  feel  MSL 
within  a  S-mile  radius  of  the  Will  Rogers 
World  Airport  (lat  35*23  35'  N..  long 
97*3602'  W.)  excluding  the  airspace  within  a 
1-mtle  radius  of  Downtown  Airpark  (lat 
35'26  57"  N.,  long  97*31  58'  W.)  and  that 
airspace  extending  upward  from  2.^00  feet 
MSL  to  5.300  feet  MSL  within  a  10-mile  radius 
of  the  Will  Rogers  World  Airport,  excluding 
that  airspace  designated  as  the  Tinker  AFB. 
OK.  Airport  Radar  Service  Area. 

Airaprce  Docket  No.  tS-AWA-S 

Daytou  Beach  Regional  Akport.  FL-|N««*t 

That  airspace  extending  iqiward  from  the 
surface  to  and  including  A.OOO  feet  MSL 
within  a  S-mile  radius  of  the  Daytona  Beach 
Regional  AirpoH  (lat  29*10'51'  N..  loi«. 
ei°03'22'  W.j.  and  that  airspace  extending 
upward  from  1.200  feel  MSL  to  4.000  feet  MSL 
within  a  10-mile  raduu  of  Daytona  Beach 
Regional  Airport 

Des  Moines  Mundpal  Airport  lA^New) 

That  airspace  extending  upward  from  the 
surface  to  and  including  5.000  feet  MSL 
within  a  5-mile  radius  of  the  Des  Moines 
Municipal  Airport  (lat.  41*32'06'  N..  long. 
93''3e'38'  W.).  and  that  airspace  extending 
upward  from  2.200  feet  MSL  >o  bJUOD  feet  MSL 
within  a  10-mile  radius  of  the  Des  Moines 
Municipal  Airport. 

El  Paso  International  Airport,  TX— (New] 

That  airspace  extending  upward  from  the 
surface  to  and  including  8.000  feet  MSL 
within  a  5-mile  radius  of  the  El  Paso 
International  Airport  (lat  31  '4B'24'  N..  long. 
106'22'3e*  W.)  excluding  that  airspace  west 
of  long.  1O8*2rO0'  W..  and  that  airspace 
within  Mexico,  and  that  airspace  extending 
upward  from  5.200  feet  MSL  to  aOOO  feet  MSL 
within  a  lO'mile  radius  of  El  Paso 
International  Airport,  excluding  that  airspace 
west  of  long.  106*27*00'  W..  and  that  air^Mce 
within  Mexico.  This  airport  radar  service 
area  is  effective  during  the  speciik  days  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  dates  and  times 
established  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 

Eppley  Aiifiotd,  Omaha.  NE— (New] 

That  airspace  extending  upward  from  the 
surface  to  and  including  5.000  feet  MSL 
within  a  5-mi)e  radius  of  the  Omaha  Epptey 
Airfield  (lat  4T1«'04'  N..  long.  95'53'36'  W.fc 
and  that  airspace  extending  upward  from 
2,500  feet  MSL  to  5.00  feet  MSL  within  a  10- 
mile  radius  of  the  Eppley  Airfieid.  excluding 
that  portion  which  overlies  the  Offutt  AFB. 
NE.  Airport  Radar  Service  Area. 

Fort  Lauderdale-HoUywood  Inlenialionri 
Airport  PL— (NeH 

That  airspace  extending  upward  from  the 
surface  to  and  including  4.000  feet  MSI. 
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within  a  5-inile  radius  of  Ihe  Fort  Lauderdale- 
Hoilywood  International  Airport  (lat. 
26*0419"  N.,  long.  80*09  13'  W.)  from  a  point 
where  it  joins  the  Miami.  FL.  Terminal 
Control  Area  (TCA)  to  the  southwest, 
clockwise  to  a  point  where  it  joins  the  Miami, 
PL.  TCA  to  the  southeast  and  that  airspace 
extending  upward  from  1,200  feet  MSL  to 
4.000  feet  MSL  within  a  10-mile  radius  of  the 
Fort  Lauderdale-Hollywood  International 
Airport  from  a  point  where  it  joins  the  Miami, 
FL,  TCA  to  the  southwest  clockwise  to  a 
point  where  it  joins  the  Miami.  FL.  TCA  to 
the  southeast 

lacksonville  IntemaiioiMl  Airport.  FI^-{New] 

That  airspace  extending  upward  irom  the 
surface  to  and  including  4.000  feet  MSL 
within  a  5-mile  radius  of  the  Jacksonville 
International  Airport  (lat.  30*29'33'  N.,  long. 
81*4124*  W.),  and  that  airspace  extending 
upward  from  1,200  feet  MSL  to  4.000  feet  MSL 
within  a  10-mile  radius  of  the  )acksonville 
International  Airport. 

Norfolk  Inteniational  Airport,  VA— iNew| 

That  airspace  extending  upward  from  the 
surface  to  and  including  4,000  feet  MSL 
within  a  5-mile  radius  of  the  Norfolk 
International  Airport  (lat.  36'53  40    N.,  long. 
76*12  06   W.)  excluding  that  airspace  withLi 
the  Norfolk  NAS.  VA.  Centred  Zone  below 
2.000  feet  MSL,  and  that  airspace  extending 
upward  from  1.200  feet  MSL  to  and  including 
4,000  feel  MSL  from  a  line  extending  from  lat. 
3649  00   N.,  long.  7809  00    W.);  to  lat. 
3643  00   N.,  long.  7612  00    W.;  clockwise  to 
a  line  extending  from  lat.  36*56  00    N..  long. 
78*00  00    W.;  to  lat.  3649  00    N..  long. 
76*09  00    W..  excluding  that  airspace  within 
the  Norfolk  NAS  Control  Zone  below  2,000 
feet  MSL  and  that  airspace  within  the 
Hampton  Roads,  VA.  Control  Zone  below 
2.500  feet  MSL. 

Offutt  AFB.  NE— (New| 

That  airspace  extending  upward  from  the 
surface  to  and  including  5.000  feet  MSL 
within  a  5-inile  radius  of  the  Offutt  AFB  (lat. 
41*07  08    N..  long.  95*54  42    W.)  excluding  a 
1-mile  radius  of  the  South  Chnaha  (Papillion) 
Airport  (41  09  30    N..  long.  9800  30    W.)  and 
that  airspace  extending  upward  from  2.500 
feet  MSL  to  5.000  feet  MSL  within  a  10-mile 
radius  of  the  Offutt  AFB  excluding  that 
portion  which  overlies  the  Eppley  Airfield, 
Omaha.  NE,  Airport  Radar  Service  Area. 

Orlando  International  Airport  FL — {New) 

That  airspace  extending  upward  from  the 
surface  to  and  including  4.100  feet  MSL 
within  a  5-mile  radius  of  the  Orlando 
International  Airport  (lat.  28*25  54    N.,  long. 
81*19  29   W.).  and  that  airspace  extending 
upward  from  1.300  feet  MSL  to  4,100  feet  MSL 
within  a  10-mile  radiui  of  the  Orlando 
International  Airport. 

Palm  Beach  International  Airport.  FL— {N«w| 

That  airspace  extending  upward  from  the 
surface  to  and  including  4,000  feet  MSL 
within  a  5-mile  radius  of  the  Palm  Beach 
International  Airport  (lat.  28*40  58   N..  long. 
80*05  45   W.)  excluding  that  airspace  within 
a  1-mile  radius  north  of  the  Palm  Beach 
County  Airport  (lat.  28*35  36   N..  long. 
80*05  09   W.).  and  that  airspace  extending 


upward  from  1.200  feet  MSL  to  4.000  feel  MSL 
within  a  10-mile  radius  of  the  Palm  Beach 
International  Airport. 

Richard  Evelyn  Byrd  Intematioaal  Airport. 
Richmond,  VA — (New) 

That  airspace  extending  upward  from  the 
surface  to  and  including  4,200  feet  MSL 
within  a  5-mile  radius  of  Richard  Evelyn  Byrd 
International  Airport  (lat.  37*30 18   N..  long. 
77*1912   W.),  and  that  airspace  extending 
upward  from  1.400  feet  MSL  to  4.200  feet  MSL 
within  a  10-mile  radius  of  Richard  Evelyn 
Byrd  International  Airport. 

Issued  in  Washington,  D.C.,  on  July  25, 
1985. 

fames  Bums.  Jr., 

Acting  Manager,  Airspace-Rules  and 
Aarooautical  Informatioa  Division. 

Appendix  1 — Public  Meeting  Schedule 

The  schedule  for  the  informal  airspace 
meetings  is  as  follows: 

AirHMce  Docket  No.  a5-AWA-2 

Burbank-Glendale-Pasadena  Airport,  CA. 

ARSA 
Date:  September  25. 1985 
Time:  7:00  p.m. 
Location:  "The  Van  Nuys  Air  National  Guard 

Theatre.  8030  Balboa  Boulevard,  Van  Nuys. 

CA 
El  Toro  MCAS,  Santa  Ana,  CA.  ARSA 
Date:  September  18. 1985 
Time:  7:00  p.m. 
Location:  Ramada  Inn,  1331  E.  Katella 

Avenue.  Anaheim.  CA 
Greensboro-High  Poinl-Winston-Salem 

Regional  Airport.  NC,  ARSA 
Date:  October  23,  1985 
Time:  7:00  p.m. 
Location:  Guilford  Technical  Community 

College,  Williams  Health  Careers  Building. 

Jamestown.  NC 
James  M.  Cox  Dayton  International  Airport, 

OH.  ARSA 
Date:  September  25. 1985 
Time:  7fl0  p.m. 
Location:  Wright  State  University,  Old  Man 

Hall,  Room  100,  Dayton,  OH 
Lubbock  International  Airport  TX.  ARSA 
Date:  October  10. 1986 
Time:  7:30  pjn. 
Location:  New  Terminal  Building  Conference 

Room  Lubbock  International  Airport.  6000 

North  Quirt,  Lubbock.  TX 
March  AFB,  CA,  ARSA 
Date:  September  11. 1985 
Time:  7:00  p.m. 
Location:  Upland  High  School  Auditorium, 

565  W.  11th  Street  Upland,  CA 
Norton  APR  CA,  ARSA 
Date:  September  11. 1985 
Time:  7«)  p.m. 
Location:  Upland  High  School  Auditorium. 

565  W.  11th  Street  Upland.  CA 
Ontario  International  Airport.  CA.  ARSA 
Date:  September  11. 1985 
Time:  7flO  p.m. 
Location:  Upland  High  School  Auditorium. 

565  W.  11th  Street  Upland  CA 
Portland  International  Airport,  OR,  ARSA 
Date:  September  9. 1985 
Time:  6:30  p.m. 

Location:  Clark  County  College,  Portland,  OR 
Tinker  AFB,  OK,  ARSA 


Date:  October  1. 1985 

Time:  7:00  p.m. 

Location:  The  Center,  5901  North  May 

Avenue.  Oklahoma  City.  OK 
Will  Rogers  World  Airport.  Oklahoma  City. 

OK.  ARSA 
Date:  October  1. 1985 
Time:  7:00  p.m. 
Location:  The  Center,  5901  North  May 

Avenue,  Oklahoma  City,  OK 

Airspace  Docket  No.  85-AWA-4 

Daytona  Beach  Regional  Airport.  FL.  ARSA 

Date:  September  25. 1985 

Time:  7iXi  p.m. 

Location:  Daytona  Beach  Community  College 

Conference  Center.  Building  16 
Des  Moines  Municipal  Airport.  lA,  ARSA 
Date:  October  2. 1985 
Time:  7:00  p.m. 
Location:  Best  Western  Airport  Inn,  1810 

Army  Post  Road,  Des  Moines,  lA 
El  Paso  International  Airport,  TX,  ARSA 
Date:  October  2. 1985 
Time:  7«)  p.m. 
Location:  Holiday  Inn — Airport.  The  Fountain 

Room.  8655  Gateway  West  El  Paso.  TX 
Eppley  Airfield.  Omaha,  NE.  ARSA 
Date:  October  9, 1985 
Time:  7:00  p.m. 
Location:  Eppley  Airfield  Conference  Center, 

Platte  Ballroom,  3rd  Level  Skywalk.  Eppley 

Airfield.  Omaha.  NE 
Fort  Lauderdale-Hollywood  International 

Airport,  FL,  ARSA 
Date:  September  9. 1985 
Time:  7:30  p.m. 
Location:  State  Department  of  Transportation 

Building,  780  SW  24th  Street,  Fort 

Lauderdale,  FL 
Jacksonville  International  Airport,  FL.  ARSA 
Date:  September  28, 1985 
Time:  7:30  p.m. 
Location:  Army  National  Guard  Armory, 

Craig  Airport,  Jacksonville,  FL 
Norfolk  International  Airport  VA.  ARSA 
Date:  October  la  1985 
Time:  7:00  p.m. 
Location:  Piedmont  Aviation  Conference 

Room.  General  Aviation  Terminal  Building. 

Norfolk  International  Airport,  VA 
Offutt  AFB,  NE,  ARSA 
Date:  October  9. 1985 
Time:  7:00  p.m. 
Location:  Eppley  Airfield  Conference  Center, 

Platte  Ballroom,  3rd  Level  Skywalk,  Eppley 

Airfield,  Omaha,  NE 
Orlando  International  Airport,  FL,  ARSA 
Date:  September  24, 1985 
Time:  7:00  p.m. 
Location:  Valencia  Community  College.  West 

Campus,  Building  4,  Room  120, 1600  South 

Kirkman  Road,  Orlando,  FL 
Palm  Beach  International  Airport,  FL  ARSA 
Date:  September  10. 1985 
Time:  7 KM  p.m. 
Location:  West  Palm  Beach  Junior  College 

Auditorium.  4200  Congress  Avenue.  Lake 

Worth,  FL 
Richard  Evelyn  Byrd  International  Airport, 

Richmond,  VA,  ARSA 
Date:  October  16, 1985 
Time:  7:30  p.m. 
Location:  Holiday  Inn — Airport.  5203 

Williamsburg  Road.  Richmond,  VA 

WUJNO  CODE  4»10-1S-II 


Appendix  2 

BURBANK-6LENDALE-PASADENA.  CALIFORNIA 
BURBANK-6LENDALE-PASADENA  AIRPORT 
•LD  ELEV.  775'  MSL 
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AIRPORT  RADAR  SERVICE  AREA 

(NOT  TO  K  US60  KM  NAVIGATION) 

SREENSBORO.  NORTH  CAROUNA 
6REENSB0R0-HIGH  POINT-WINSTON  SALEM  REGIONAL  AIRPORT 

HELD  ELEV.  926'  MSL 
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AIRPORT  RAOAR  SERVICE  AREA 

(NOT  TO  K  USCD  K»  NAVIGATION) 

DAYTOM.OHIO 

JAMES  M  COX  DAYTON  INTOINATIONAL  AIRPORT 

nCLO  CLCV.  IMS'  MSL 


V»  OCCKKXNT 


MmuOB  Mi  Mil 


Fedetal  Regtotor  /  Vol.  50.  No.  149  /  Friday.  August  2. 1985  /  PropoMKl  Rules 


S1485 


AIRPORT  RADAR  SERVICE  AREA 

(NOT  TO  K  USED  fOt  NAVIOAnON) 

LUBBOCK,  TEXAS 

LUBBOCK  INTERNATIONAL  AIRPORT 

HELD  ELEV.  328rMSL 
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AIRPORT  RADAR  SERVICE  AREA 

(NOT  TO  K  USCO  KM  NAVIGATION) 

MARCH  AFB.  CALIFORNIA 
HELD  aEV.  1538'  MSL 
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AIRPORT  RADAR  SERVICE  AREA 

(NOT  TO  H  USCO  KM  NAVIGATION) 

NORTON  AFB.  CAUFORNIA 
FIELD  aEV.  1157' MSL 
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AIRPORT  RADAR  SERVICE  AREA 

(NOT  TO  K  UKO  rot  I^VIOATION) 

ONTARIO.  CAUFORNIA 

ONTARIO  INTERNATIONAL  AIRPORT 

FIELD  EUV.  952'  MSL 
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AIRPORT  RADAR  SERVICE  AREA 

(NOT  TO  K  USCO  K»  NAVIGATION) 

PORTUND.  OREGON  ~* 

FORTUNO  INTERNATIONAL  AIRPORT 
FIELD  ELEV.  26'  MSL 
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AIRPORT  RADAR  SERVICE  AREA 

(NOT  TO  M  UKO  K»  MAVICATION) 

TINKER  AFB.OKUHOMA 
FICLO  ELEV.  1291'  MSL 
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AIRPORT  RADAR  SERVICE  AREA 

(NOT  TO  K  USCD  rat  NAVIGATON) 

OKLAHOMA  CITY.OKUUIOMA 

WILL  ROGERS  WORLD  AIRPORT 

FIELD  ELEV.  12fS'  MSL 
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MYTONA  BEACN.FLMIOA 

•AYTMA  BEACH  RC6KMAI.  AIRPORT 

FiaO  ELEV.  3S'  MSL 
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AIRPORT  RADAR  SERVICE  AREA 

(NOT  TO  K  USED  POt  NAVIGATION) 

DCS  MOINES.  IOWA 

DES  MOINES  MUNI  AIRPORT 

RELO  ELEV.  957'  MSL 
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AIRPORT  RADAR  SERVICE  AREA 

IMOT  TO  K  useo  rat  mavksation) 

EL  PASO.  TEXAS 

EL  PASO  INTERMATIONAL  AIRPORT 
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AIRPORT  RADAR  SERVICE  AREA 

(NOT  TO  iE  USED  KM  NAVIGATION)      ''"*^ 
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AIRPORT  RADAR  SERVICE  AREA 

(NOT  TO  tE  USf  D  FOt  NAVIGATIOM) 

n  LAUDERDALE,  aORlOA 

n  LAUDERDALE-HOLLYWOOD  INTERNATIONAL  AIRPORT 

FIELD  ELEV.  11' MSL 
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AIRPORT  RADAR  SERVICE  AREA 

(NOT  TO  K  USED  K»  NAVIGATION) 

JACKSONVILLE,  FLORIDA 

ftACKSONVILU  INTERNATIONAL  AIRPORT 

FIELD  ELEV.  30'  MSL 
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AIRPORT  RADAR  SERVICE  AREA 

(NOT  TO  K  USED  K»  NAVIGATION) 
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AIRPORT  RADAR  SERVICE  AREA 

(NOT  TO  H  USf  0  rO*  NAVIGATION) 

OFFUTT  AFB.  NEBRASKA 
FIELD  ELEV.  1048'  MSL 
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AJfffORT  RADAR  SERVICE  AREA 

(MOT  TO  K  USiO  K»  NAVtGATKMI 
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AIRPORT  RADAR  SERVICE  AREA 

(NOT  TO  N  USCO  fOt  MAWIGAnON) 

WEST  PALM  KACN.  aSRiOA 
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AMPQRT  RADAR  SERVICE  AREA 

(NOT  TO  M  USED  KM  NAVIGATION) 

RICHMOND.  VWfilNIA 
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Environmental 
Protection  Agency 

40  CFR  Part  60 

Standards  of  Performance  for  New 
Stationary  Sources;  Residential  Wood 
Combustion;  Advance  Notice  of 
Proposed  Rulemaicing 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 
(AO-FRL-2834-3] 

Standards  of  Perfonnancc  for  New 
Stationary  Sources;  Residential  Wood 
Combustion 

AQENCV:  Environmental  Protection 
Agency  (EPA). 

ACTKHe  Advance  Notice  of  Proposed 
Rulemaking. 


SOlWiARY:  This  notice  announces  EPA's 
plans  to  develop  new  source 
performance  standards  for  the  control  of 
particulate  matter  from  residential  wood 
combustion  (RWC)  devices.  The  purpose 
of  this  advance  notice  is  to  advise  the 
public  that  regulatory  activities  are 
being  initiated  and  to  solicit  information 
that  would  aid  in  standards 
development. 

DATE  Comments.  Comments  must  be 
received  by  September  3, 1985. 
address:  Docket  A  docket  has  been 
established  for  public  comments.  Send 
comments  to  Central  Ektcket  Section 
(LE-131).  West  Tower  Lobby.  Gallery  1. 
Waterside  Mall.  401  M  Street.  SW.. 
Washington.  D.C.  20460.  Attention: 
Docket  A-84-49.  Comments  should  be 
submitted  in  duplicate  if  possible. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Kenneth  R.  Durkee  or  Mr.  Jeffrey  A. 
Telander.  Industrial  Studies  Branch 
{MD-13).  Emission  Standards  and 
Engineering  Division.  U.S. 
Environmental  Protection  Agency. 
Research  Triangle  Park.  North  Carolina 
27711.  telephone  (919)  541-5595. 
SUPPLEMENTARY  INFORMATION: 
Background 

As  of  the  end  of  1983,  there  were  an 
.  estimated  10.6  million  RWC  units  in  use. 
As  referred  to  here.  RWC  units  consist 
of  freestanding  woodstoves  and 
fireplace  inserts  and  do  not  include  open 
fireplaces.  Annual  sales  of  new  RWC 
units  are  projected  to  continue  at 
approximately  1  million  units  per  year. 
According  to  information  published  by 
the  Department  of  Energy,  roughly  60 
percent  of  the  RWC  units  are  used  as  a 
primary  source  of  heat  while  40  percent 
are  used  as  a  secondary  source  of  heat 
(with  oil/gas  as  the  primary  source). 

Actual  emissions  from  RWC  vary 
greatly  depending  upon  the  design  and 
operation  of  the  combustion  device  plus 
the  type  and  condition  of  the  fuel. 
However,  data  clearly  indicate  that 
particulate  matter  (PM)  which  includes 
polycyclic  organic  matter  (POM),  carbon 
monoxide  (CO),  and  hydrocarbon  (HC) 


emissions  are  substantial  from  RWC 
appliances.  These  appliances,  unlike 
open  fireplaces,  contain  an  enclosed 
firebox  where  the  air  supply  can  be 
easily  controlled,  thus  controlling  the 
rate  of  wood  combustion.  To  obtain 
desired  heat  outputs  at  low  bum  rates, 
the  combustion  process  is  "starved"  of 
air  (and  thus  oxygen).  However,  less 
oxygen  not  only  slows  the  bum  rate,  but 
can  also  prevent  complete  combustion, 
causing  significant  emissions  of 
products  of  incomplete  combustion  such 
as  PM.  CO.  HC.  and  POM. 

Presently.  RWC  contributes  the 
following  estimated  annual  emissions: 
PM— 2.7  million  tons,  including  POM— 
20.000  tons;  CO— 7.4  million  tons;  HC— 
62.000  tons.  If  the  sales  of  RWC  units 
continue  at  1  million  units  each  year, 
annual  emissions  are  estimated  to 
increase  by  the  following  amounts  if  not 
controlled:  PM— 216,000  tons,  including 
POM— 1,600  tons;  CO— 584,000  tons; 
HC— 5.000  tons.  Thus,  by  the  year  2005, 
uncontrolled  annual  emissions  from 
RWC  units  are  estimated  to  total  the 
following  amounts:  PM— 7  million  tons; 
CO — 19  million  tons;  HC— 159,000  tons; 
and  POM— 52.000  tons. 

More  than  80  percent  of  the  PM 
emissions  from  RWC  are  smaller  than 
2.5  micrometers  and  almost  all  are  less 
than  10  micrometers.  Particulate  matter 
of  this  size  is  considered  respirable 
(they  penetrate  to  the  tracheo-bronchial 
and  aveolar  regions  of  the  lung). 
Deposition  in  this  region  of  the  lung  is  of 
concem  because  the  body  may  lake 
years  to  remove  the  particles  and  repair 
the  damage  they  cause.  Exposure  can 
increase  coughing  and  chest  discomfort, 
aggravate  cardiovascular  diseases,  and 
may  increase  the  adverse  health  effects 
of  gaseous  air  pollutants. 

Significant  air  quality  problems  are 
caused  by  RWC  in  localities  where  the 
number  of  wood  burning  devices  are 
high.  Emissions  from  RWC  are  a 
growing  problem  throughout  all  areas  of 
the  country  where  wood  supplies  are 
abundant.  In  fact,  several  areas  are 
currently  violating  national  ambient  air 
quality  standards  (NAAQS)  for  PM  and 
CO  due  to  RWC.  One  study  of  ambient 
total  suspended  particulate  (TSP)  levels 
at  seven  sites  in  Oregon.  Washington, 
and  Idaho  during  the  winter  of  1980-81 
estimated  that  during  periods  of  high 
pollution  in  these  communities.  RWC 
was  responsible  for  between  66  and  84 
percent  of  the  small  respirable 
particulates  (particles  smaller  than  2.5 
micrometers). 

Several  areas  in  the  Rocky  Mountain 
region  also  are  experiencing  air  quality 
problems  partly  or  wholly  attributable 
to  RWC.  These  include  Denver, 
Colorado;  several  ski  resort 


communities  in  Colorado;  and  Missoula. 
Montana. 

In  Missoula.  Montana,  emissions 
inventory  and  direct  sampling  methods 
were  used  to  determine  that  RWC  was 
responsible  for  54  percent  of  PM 
emissions  and  39  percent  of  CO 
emissions  during  the  winter.  Also,  an 
estimated  68  to  76  percent  of  the 
smaller,  respirable  particulates  were 
found  to  be  attributable  to  RWC. 
Surveys  and  modeling  studies  in  Bangor, 
Maine;  Chattanooga,  Tennessee;  and  the 
State  of  New  Hampshire  suggest 
significant  emissions  and  high  air 
quality  impacts  due  to  RWC.  In  addition 
the  following  metropolitan  areas  have 
similar  ambient  air  quality  problems  due 
to  RWC:  Medford,  Oregon;  Juneau. 
Alaska;  Reno.  Nevada;  and 
Albuquerque,  New  Mexico. 

The  vast  majority  of  the  areas  that  are 
experiencing  air  quality  problems  due  to 
RWC  are  urban  areas.  Thus,  large 
numbers  of  people  are  being  directly 
exposed  to  residential  wood  pollutants 
which  are  emitted  at  ground  level. 

Control  Technology 

There  are  two  types  of  technology, 
noncatalytic  and  catalytic,  that  can  be 
utilized  to  control  emissions  from  RWC. 
The  term  "noncatalytic"  refers  to  RWC 
units  that  have  secondary  combustion 
chambers  or  other  stove  modifications 
designed  to  control  emissions. 
Secondary  combustion  can  be  achieved 
by  mixing  unburned  gases  from  the 
primary  combustion  area  with 
additional  oxygen  at  a  temperature 
sufficient  to  ignite  the  mixture  or  sustain 
burning.  The  emission  reduction 
performance  of  RWC  units  equipped 
with  secondary  combustion  controls  can 
be  highly  variable.  Performance  varies 
with  the  bum  cycle  and  operator 
attention. 

The  term  "catalytic"  refers  to  a  RWC 
unit  that  is  equipped  with  a  catalytic 
combustor.  The  catalyst  used  on  the     - 
combustor  is  a  thin  metal  coating 
(usually  platinum,  palladium,  or  a 
combination)  that  allows  nearly  all  the 
hydrocarbons  and  other  fiammable 
products  in  the  smoke  to  burn  at  a 
temperature  much  lower  than  usual.  In 
contrast  to  noncatalytic  RWC  units,  a 
catalytic  unit  is  most  efficient  at  low 
firing  rates.  In  addition,  researchers 
have  found  that  catalysts  increase  the 
thermal  efficiency  of  a  conventional 
RWC  unit  by  20-30  percent.  This  results 
in  the  user  having  to  bum  less  wood  in 
order  to  obtain  the  same  amount  of  heat 
and,  therefore,  lowering  fuel  costs.  Also, 
the  catalyst  greatly  reduces  creosote 
accumulation  in  the  Hue,  thus  reducing 
the  potential  for  chimney  fires.  The 
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frequency  of  chimney  cleaning  is, 
therefore,  also  reduced  which  translates 
into  additional  cost  savings. 

Research  has  shown  that  RWC 
devices  are  generally  operated  at  low 
bum  rates,  and  it  is  at  these  bum  rates 
that  the  largest  amount  of  pollutants  are 
produced.  Research  has  shown  that  both 
catalytic  and  noncatalytic  control 
technology  are  capable  of  reducing  PM 
including  POM.  CO,  and  HC.  Data  from 
tests  conducted  on  RWC  devices 
equipped  with  noncatalytic  control 
technology  indicate  thai  this  technology 
is  capable  of  controlling  PM  emissions 
at  medium  and  high  bum  rates. 
Unfortunately,  this  control  technology 
does  not  appear  to  be  capable  of 
controlling  PM  emissions  at  low  bum 
rates.  On  the  other  hand,  RWC  devices 
equipped  with  catalytic  control  devices 
appear  to  control  PM  emissions  over  all 
bum  rates.  There  is  some  concern  about 
catalyst  longevity.  However,  catalyst 
manufacturers  are  continuing  their 
development  efforts;  and  presently  one 
catalyst  manufacturer  is  producing  a 
catalyst  for  which  they  offer  a  prorated 
6-year  limited  warranty  with  2  years 
free  replacement.  This  particular 
catalyst  has  an  expected  operational  life 
of  about  12,000  hours. 

The  cost  increase  of  incorporating 
catalytic  or  noncatalytic  control 
technology  into  new  RWC  devices  is 
estimated  to  be  approxiamtely  $200- 
$300  per  unit.  Replacement  costs  for 
catalytic  combustors  are  estimated  to  be 
$50-$100. 

Regulatory  Activity 

Regulations  of  varying  stringency 
have  been  or  are  being  adopted  by  some 
local  and  State  governments.  Certain 
communities  require  curtailment  of 
wood  burning  when  an  air  stagnation 
advisory  is  declared,  whereas  other 
communities  have  voluntary  burning 
restrictions.  In  July  1984.  the  State  of 
Oregon  issued  regulations  which  require 
all  new  RWC  devices  (free  standing  and 
fireplace  inserts]  sold  in  the  State  after 
June  1986  to  meet  the  following  PM 
emission  standards:  noncatalytic — 15 
grams  of  particulate  per  hour;  catalytic  6 
grams  of  particulate  per  hour.  Oregon's 
Department  of  Environmental  Quality 
(DEQ)  estimates  this  represents 
approximately  50  percent  particulate 
emission  reduction  when  compared  to 
conventional  RWC  devices.  This 
standard  changes  on  July  1, 1988,  to  the 
following:  noncatalytic — 9  grams  per 
hour;  catalytic — 4  grams  per  hour. 
According  to  Oregon's  DEQ,  this 
standard  represents  approximately  80 
percent  particulate  emission  reduction 
when  compared  to  conventional  RWC 
devices.  Compliance  with  this  regulation 


is  voluntary  until  June  1986.  Oregon's 
regulation  requires  the  manufacturer  of 
RWC  devices  to  have  a  representative 
of  each  model  they  wish  to  sell  in 
Oregon  tested  by  a  laboratory 
accredited  by  the  State.  Thus  far, 
Oregon  has  accredited  one  in-State 
laboratory  and  is  in  the  process  of 
reviewing  an  application  from  an  out-of- 
State  laboratory.  Presendy,  Oregon  has 
certified  nine  stove  models,  six 
noncatalytic  and  three  catalytic. 

Other  States  are  also  considering 
establishing  emission  limits.  For 
example,  the  Colorado  legislature  has 
authorized  the  State  Environmental 
Commission  to  establish  statewide 
emission  standards  for  RWC  units.  In 
addition,  Massachusetts  is  considering 
regulating  emissions  from  RWC  devices. 

Test  Methods 

Presently,  there  is  no  universally 
accepted  method  to  measure  emissions 
from  a  RWC  unit.  While  developing 
emission  limits  for  RWC  units,  Oregon 
also  developed  a  test  method.  This  test 
method  is  called  Oregon  Method  7.  The 
EPA  is  currently  using  a  modified 
Method  5  for  research  efforts  to 
investigate  emissions  from  RWC 
devices.  A  description  of  the  modified 
method  5  sampling  procedure  is 
included  in  the  docket.  The  American 
Society  for  Testing  and  Materials 
(ASTM)  is  in  the  process  of  developing  a 
test  method  for  RWC  units  which  is 
slated  to  be  released  during  the  summer 
of  1985  on  a  provisional  status. 

Regulatory  Approach 

The  EPA  has  concluded  that  a 
program  to  establish  a  Federal  standard 
for  RWC  units  is  warranted  and  has 
begun  gathering  existing  information  on 
emissions,  control  technologies,  test 
methods,  certification  procedures,  and 
costs.  The  Agency  is  considering  an 
expedited  standards  development 
approach  based  on  the  available  data. 
The  Agency  will  consider  various 
emission  limits,  test  methods,  and 
certification  procedures,  including  those 
of  the  State  of  Oregon.  This  approach 
has  a  number  of  advantages,  foremost  of 
which  is  achieving  emission  reductions 
up  to  2  years  sooner  than  under  the 
Agency's  traditional  standard- 
development  process.  At  a  current  sales 
rate  ofabout  1  million  units  per  year, 
this  would  mean  control  for  an 
additional  2  million  units  and  additional 
reduction  in  PM  emissions  of  about 
216,000  tons/yr.  Other  advantages 
include  encouraging  quicker 
development  of  more  effective  control 
techniques,  quicker  public  awareness 
and  education  on  the  impacts  and 
benefits  of  control  and  less  cost  to 


develop  a  standard.  The  EPA  believes 
that  the  available  emission  control 
information  is  adequate  to  develop  and 
set  PM  standards  for  new  fireplace 
inserts  and  freestanding  RWC  units. 

The  more  traditional  standard-setting 
approach  would  include  reference  test 
method  development  emission 
measurements  with  the  test  method, 
evaluation  of  the  effectiveness  of 
catalysts  over  long-term  use.  and  a  more 
detailed  economic  analysis.  More 
specifically,  in  contrast  to  the  expedited 
approach,  the  Agency  would  develop  a 
test  method  and  conduct  its  own 
independent  testing  of  RWC  units  to 
quantify  emissions  and  determine 
performance  of  control  technology.  The 
EPA-conducted  tests  with  a  single  test 
method  would  quantify  other  pollutants 
in  addition  to  PM,  such  as  HC  and  CO, 
and  the  ability  to  reduce  these  with 
different  control  techniques,  on  a 
consistent  and  repeatable  basis.  Test 
data  on  more  types  of  units,  reflecting 
the  diversity  of  design,  could  be 
gathered  as  well  as  possibly  expanding 
the  scope  of  the  standards  to  also 
include  furnaces  and  fireplaces.  More 
data  on  catalyst  longevity  would  be 
available  for  consideration  in  setting  the 
standard.  A  more  comprehensive 
economic  analysis  could  be  performed 
by  gathering  more  information  on  the 
economics  that  affect  manufacturers 
and  users  of  RWC  units,  thus  enabling 
EPA  to  analyze  a  greater  number  of 
structural  and  usage  subcategories  for 
the  RWC  source  category. 

As  noted  above,  the  Agency  beUeves 
that  such  a  lengthy  and  detailed 
standard-development  program  is  not 
needed  for  wood  combustion  units 
because  an  adequate  data  base  for 
standards  appears  to  be  available. 
Developing  standards  on  this  basis  is 
not  expected  to  disrupt  the  availability 
of  wood  combustion  units  to  the 
consumer  it  is  recognized,  however,  that 
a  standard,  whether  developed  rapidly 
or  over  a  longer  schedule,  may  result  in 
the  need  for  some  manufacturers  to 
redesign  their  products  or  to  discontinue 
sales. 

The  two  approaches  involve 
important  trade-offs.  The  Agency  has 
made  a  preUminary  decision  to  pursue 
the  expedited  approach,  but  is  sohciting 
comments  on  the  relative  advantages 
and  disadvantages  of  each.  In  several 
months,  the  Agency  will  make  a  final 
decision  on  the  standard-setting 
approach  to  this  source  category,  based 
on  the  amount  and  quality  of  available 
test  data,  environmental  impacts  of 
earlier  control,  applicabiUty  of  control 
techniques  and  test  methods, 
implementation  and  enforcement 
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considerations,  cost  of  developing  and 
implementing  standards,  and 
information  and  data  gathered  as  a 
result  of  this  notice. 

The  Agency  is  also  seeking 
information  and  data  on  the  technical, 
cost,  economic,  implementation,  and 
benefits  aspects  of  regulating  RWC 
units.  Of  technical  interest  are  emission 
and  performance  data  for  catalytic  and 
noncatalytic  control  technologies  during 
the  entire  operating  cycle  of  the  units. 
This  includes  catalyst  longevity  and 
emission  reduction  capabilities  for 
particulates,  carbon  monoxide,  and 
organics  over  several  heating  seasons, 
types  or  catalysts  and  conHgurations, 
causes  of  catalyst  degradation,  speciHc 
(guarantees  and  conditions  by  catalyst 
manufacturers,  operating  and  physical 
factors  (such  as  air  flow,  humidity,  type 
of  wood,  etc.)  that  affect  combustion 
and  pollutant  formation,  and  design 
criteria  for  RWC  units  that  incorporate 
either  catalyst  or  noncatalyst  control 
technology.  The  Agency  seeks 
information  and  data  on  the  accuracy, 
reproducibility,  and  comparability 
among  all  existing  particulate  test 
methods,  including  Oregon  Method  7. 
the  ASTM  method,  and  the  EPA 
Modified  Method  5  and  their  ability  to 
rank  stoves  according  to  their  emission 
of  PM  including  POM.  and 
hydrocarbons.  The  EPA  is  interested  in 
cost  increases  to  the  manufacturer  and 
consumer  of  applying  the  various 
emission  control  techniques  to  RWC 
units.  In  addition,  the  EPA  is  interested 
in  the  cost  benefit  to  consumers  due  to 
reduced  wood  consumption,  reduced 
creosote  formation,  and  greater 
operational  safety.  Other  costs  of 
interest  are  those  related  to  emission 
testing,  standards  implementation,  and 
enforcement.  To  analyze  the  economic 
impacts.  EPA  is  soliciting  the  following 
information  on  businesses  that 
manufacture  and/or  sell  RWC  imits: 
firm  sizes  (employment,  annual  sales. 
and  number  of  plants):  prodnction 
capacity  and  capacity  utilization  over 
the  last  few  years;  age  and  remaining 
lifetime  of  plants;  how  production  line 
changes  needed  to  produce  controlled 
units  would  be  financed: 
competitiveness  of  the  market  and 


whether  firms  compete  for  sates  in  small 
geographic  areas  or  in  a  national 
market:  the  mix  of  imported  and 
domestic  materials  used  in 
manufacturing  the  units;  how  many  units 
are  exported:  and  what  prices  firms 
charge  (list  and  discounted  prices  and 
shipping  costs).  The  EPA  also  is 
soliciting  the  following  economic 
information  on  consumers:  geographical 
distribution  (for  climate  data):  type  of 
consumer  (residential,  commercial):  how 
the  consumer  uses  RWC  units  (primary 
or  supplemental  heat,  water  heating, 
cooking):  alternative  beating  sources 
available  to  the  user  initial  capital  and 
operating  costs:  bme  and  money  spent 
obtaining  and  perpanng  fuel,  and 
cleaning  the  units;  operating  hours 
during  each  season  of  the  year  and  how 
much  wood  is  consumed  each  season. 
Also  of  interest  is  information  regarding 
the  praclicahty  of  implementation  of  any 
regulations  for  RWC  units,  including 
catalyst  availabiKty.  standards 
enforrement,  certification,  and  labelling 
on  units.  Finally,  the  Agency  is  soliciting 
information  on  the  beneficial  aspects  of 
RWC  regulation,  including  impacts  on 
emissions,  visibility,  odor,  ozone 
formation,  mortality,  morbidity, 
agrictilture,  materials,  indoor  air  quality, 
and  the  benefits  or  reduced  creosote 
formation  (thus  fewer  chimney  fires  and 
cleaning),  and  improved  heating 
efficiency  of  the  units. 

The  Agency  does  not  intend  that  the 
proposed  rulemaking  preclude  State  and 
local  control  agencies  from  developing 
their  own  emission  control  regulaL'oos 
and  certification  procedures  for  RWC 
units.  To  assist  State  air  pollution 
control  agencies  and  others  interested  in 
control  of  RWC  emissions,  the  Agency 
will  share  the  information  obtained 
through  responses  to  this  notice  or 
obtained  from  other  sources. 

The  Agency  is  aware  that  there  are 
systems  available  which  allow  catalytic 
combustors  to  be  retrofitted  to  existing 
RWC  units.  However,  not  all  RWC  units 
are  capable  of  being  retrofitted  due  to 
the  many  different  unit  designs,  space 
limitations,  and  potential  conflicts  with 
existing  safety  regulations  and  building 
codes.  Also,  there  are  questions 
concerning  the  stove-to-stove 


performance  of  retrofit  catalysts  due  to 
issues  regarding  fiame  impingement  and 
the  inability  to  optimize  that  catalyst 
inlet  configuration  on  retrofit 
applications.  Furthermore,  the  Agency 
believes  that  it  would  not  be  feasible  to 
administer  and  enforce  a  regulation  for 
retrofit  of  existing  stoves  on  a  national 
basis.  Implementation  of  such  a 
regulation  would  require  that  over  10 
million  existing  stoves  in  private 
residences  be  located.  In  addition,  each 
unit  would  have  to  be  evaluated  to 
determine  if  a  retrofit  system  would  be 
compatible.  Enforcement  and 
administration  of  a  program  for 
retrofitting  existing  stoves  on  a  national 
basis  would  be  resource  intensive  and 
extremely  difficult  to  implement. 
Therefore,  development  of  a  standard 
for  existing  units  is  not  being  considered 
at  this  time.  In  the  future,  in  order  to 
provide  guidance  to  State  and  local 
agencies,  the  Agency  may  develop  a 
guideline  document  on  retrofitting 
catalytic  or  other  controls,  to  existing 
units.  Therefore,  the  Agency  is  soliciting 
comments  on  this  issue  and  on  the 
availabihty.  applicability,  safety 
aspects,  and  performance  of  retrofit 
control  technology  and  the  costs 
associated  with  retrofitting  existing 
units. 

Miscellaneous 

A  regulatory  flexibility  analysis  under 
5  U.S.C  601.  et  seq.,  is  not  required  for 
this  notice.  This  notice  would  not 
impose  any  new  regulatory 
requirements,  nor  would  it  impose  any 
additional  costs.  This  notice  is  also 
considered  nenmajor  under  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  60 

Air  pollution  control, 
Intergovernmental  relations.  Paper  and 
paper  products  industry.  Incorporation 
by  reference.  Reporting  and 
recordkeeping  requirements. 

Dated:  Inly  25. 19B5. 
Loe  M.  ThoiiMs. 
Administrator. 
(FR  Doc  85-18113  Filed  e-l-«5:  8:45  am) 

aiUJNQ  COOC  MM-60-M 
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August  2,  1985 
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Department  of 
Transportation 

Federal  Railroad  Administration 

49  CFR  Parts  212,  217,  218,  219,  and  225 
Control  of  Alcohol  and  Drug  Use  in 
Railroad  Operations;  Final  Rule 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

49  CFR  Parts  212.  217, 218,  219.  and 
225       • 

I FRA  t)oc«(«t  No.  RSOn-«,  Notic*  Na  7) 

Control  of  AlcotK>i  and  Drug  Use  In 
Railroad  Operations;  Final  Rule  and 
Miscellaneous  Amendments 

agency:  Federal  Railroad 
Administration  (FRA).  DOT. 
action:  Final  rule. 

SUlMlAJtY:  FRA  issues  a  Rnal  rule  on 
control  of  alcohol  and  drug  use  in 
railroad  operations.  The  final  rule 
prohibits  on-the-job  use.  possession,  or 
impairment  by  alcohol  or  any  controlled 
substance,  mandates  post-accident 
toxicological  testing  after  certain  serious 
accidents  and  incidents,  authorizes 
railroads  to  require  breath  and  urine 
tests  on  reasonable  cause,  requires 
railroads  to  adopt  policies  to  aid  in  the 
indentification  of  troubled  employees, 
provides  for  pre-employment  drug 
screens,  and  requires  more  complete 
reporting  of  alcohol  and  drug 
involvement  in  train  accidents.  FRA  also 
issues  miscellaneous  amendments 
necessary  to  implement  the  new 
regulatory  program. 

DATES:  Effective  Date:  November  1, 1985 
except  amendment  to  49  CFR  225.17. 
which  is  effective  January  1. 19e& 

Dates:  (1]  Compliance  with  post- 
accident  testing  requirements  is 
authorized  on  and  after  the  effective 
date  and  is  mandatory  beginning  on 
December  1. 1985.  Compliance  with 
requirements  for  pre-emptoyment  drug 
screens  is  authorized  on  and  after  the 
effective  date  and  is  mandatory 
beginiiing  on  March  1, 1966w  AH  other 
provisions  are  fully  operative  on  the 
effective  dates  (Noven»ber  1,  1985,  for 
new  Part  219  and  aaendioents  to  Parts 
212.  217,  218;  January  1. 1988.  for 
amendment  to  Part  225). 

(2)  Any  petition  for  reconsideration  of 
any  portion  of  the  rule  must  be 
submitted  not  later  than  October  1, 1985. 

(3)  In  a  subsequent  notice  to  be 
published  shortly,  FRA  will  announce 
the  dates  of  conferences  to  be  held  in 
several  cities  for  the  purpose  of 
acquainting  the  railroads,  employees 
and  other  interested  persons  with  the 
requirements  of  the  rule. 
ADDRESSES:  (1)  Any  petition  for 
reconsideration  should  be  submitted  to 
the  Docket  Clerk  (RCC-30).  Office  of 
Chief  Counsel.  FRA.  400  Seventh  Street. 
S.W..  Washington,  D.C.  20590. 

(2)  The  docket  of  this  rulemaking  is 
available  for  examination  during  regular 


business  hours  in  Room  8201  of  the 
Nassif  Building  at  the  above  address. 
Pteese  note  that  this  reflects  a  clumge  in 
the  location  of  the  docket  facility. 

FOR  FURTHER  INFORMATION  CONTACT 

Walter  Rockey,  Executive  Assistant  to 
the  Associate  Administrator  for  Safety. 
FRA.  Washington.  DC.  20590 
(Telephone:  202-426-0895);  or  Grady 
Cothen.  Special  Assistant  to  the  Chief 
Counsel,  FRA  Washington.  D.C.  20590 
(Telephone:  202-426-9416). 
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Abbreviations  and  Definitions 

The  following  abbreviations  and 
specialized  terms  are  used  with  some 
frequency  in  this  preamble  and  are 
collected  here  for  the  convenience  of  the 
reader: 

AAR — Association  of  American  Railroads. 

AMA — American  Medical  Association. 

ATDA — American  Train  Dispatchers 
Association. 

BAC — Blood  alcohol  concentration, 
expressed  as  a  "percentage"  weight  (in 
grams)  to  volume  (100  miltiieters).  A  BAC  of 
.10.  for  instance,  means  that  .10  gram  of 
alcohol  is  present  in  each  100  milliliters  (or 
one  deciliter)  of  whole  blood.  The  moat 


comaon  alternate  way  of  stating  the  same 
ooooentration  is  by  "milligrams  percent" 
(miUigrams  per  100  milliliters),  in  which  case 
the  same  BAC  would  be  reported  as  "100 
miUigrams  percent."  BAC  may  be  measured 
directly  or  estimated  from  concentrations  in 
breath,  urine,  or  other  samples. 

BU — Brotherhood  of  Locomotive 
Engineers. 

CAMl — Civil  Aeromedical  Institute. 
Federal  Aviation  Administration.  Oklahoma 
City.  Oidahoma. 

EAP — Employee  assistance  program.  A 
program  established  by  the  employer  to  help 
employees  who  are  experiencing  substance 
abuse  or  other  personal  problems  that  may 
ultinately  affect  their  performance  on  the 
fob.  Some  EAPs  also  serve  members  of 
employees'  families. 

NARUC — National  Association  of 
Regulal<iry  Utility  Commissioners. 

National  Planning  Committee — A 
coaunittee  established  jointly  by  rail  labor, 
the  railroads,  and  FRA  for  the  purpose  of 
fostering  prevention  efforts  in  the  field  of 
alcohol  and  drug  abuse.  Consists  of  a  steering 
committee  and  a  working  group. 
,  NIDA — National  Institute  on  Drug  Abuse. 

raiAB — National  Railroad  Adjustment 
Bosfd. 

NTSB — National  Transportation  Safety 
Board. 

REAP  Report— Report  of  the  Railroad 
Employee  Assistance  Project.  Marmello,  T.A., 
and  Seaman.  F.)..  Prevalence.  Costs  and 
fUmdling  of  Drinking  Problems  on  Seven 
Railroads  (University  Research  Corporation 
1979). 

RLEA — Railway  Labor  Executives 
Association.  RLEA  is  an  "umbrella" 
organtzatian  for  the  traditional  rail  unions 
representing  a  large  majority  of  rail 
employeaa  in  the  United  States. 

Rule  G — The  railroad  operating  rule  that 
prohibits  use  of  alcohol  or  drugs  by 
employees  on  duty  or  subject  to  duty.  All 
rai^ads  have  such  a  rule  in  effect. 

UTU — United  Transportation  Union. 

hilioduction 

Preface 

This  final  rule  culminates  a 
rulemaking  process  that  began  with 
issuance  of  an  Advance  Notice  of 
I*roposed  Rulemaking  (ANPRM)  on  June 
3a  1983  (48  FR  30723:  July  5, 1983).  On 
June  5. 1984,  FRA  issued  the  NPRM  (49 
FR  24252;  June  12, 1984),  which  was 
followed  by  five  days  of  public  hearings, 
a  technical  conference  on  post-accident 
testing,  and  receipt  of  written  comments 
through  the  comment  closing  period  of 
August  15, 1984.  Since  the  comment 
closing  date,  FRA  has  continued  to 
receive  related  materials  and  views. 
Consistent  with  our  practice  to  consider 
late-filed  comments  to  the  extent 
practical,  FRA  has  considered  all 
comments  received  through  March  31, 
1985  in  preparing  this  final  rule. 

The  ANPRM  and  NPRM  discussed  in 
considerable  detail  the  regulatory 
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options  available  to  FKA,  public 
response  to  those  options,  the 
background  of  the  alcohol  and  drug 
problem  on  the  railroads,  current 
approaches  to  the  problem  by  the 
railroads  and  employee  organizations, 
relevant  accident  and  injury  statistics, 
and  the  Federal  responsibility  for 
promoting  railroad  safety.  In  order  to 
provide  a  reasonably  complete 
explanation  of  the  rationale  for  the  Tinal 
rule  in  a  single  document,  this  preamble 
repeats  a  portion  of  the  explanation  and 
analysis  contained  in  the  NPRM,  with 
appropriate  modifications  in  light  of 
comments  received  and  developments 
noted  in  the  industry  since  publication 
of  the  NPRM. 

Background 

The  problem  of  alcohol  use  on  the 
railroads  is  as  old  as  the  industry  itself, 
and  efforts  to  deal  with  it  through 
carrier  rules  and  enforcement  began 
more  than  a  century  ago.  In  recent  years 
the  railroads  have  augmented 
traditional  rule  compliance  efforts  by 
establishing  EAPs  designed  to  reach 
employees  whose  drinking  is  compulsive 
or  symptomatic  of  other,  treatable 
problems.  However,  all  efforts  to  control 
the  alcohol  problem,  and  the  newer 
problem  of  drug  abuse,  have  failed  to 
end  the  loss  of  life  and  property  damage 
associated  with  alcohol  and  drug- 
impaired  employees. 

The  railroads  are  the  only  major 
domestic  transportation  mode  without 
explicit  Federal  regulations  governing 
alcohol  or  drug  use.  The  Department  of 
Transportation's  Federal  Hii^way 
Administration  and  Federal  Aviation 
Administration  administer  provisions 
governing  on-duty  use  of  alcohol  and 
drugs  as  well  as  medical  certification 
progranu  that  provide  for  the 
disqualification  of  flight  crew  members 
and  truck  drivers  who  suffer  from 
alcohol  or  drug  dependencies.  The 
States  also  enforce  criminal  statutes 
forbidding  the  operation  of  private 
motor  vehicles  while  under  the  influence 
of  alcohol  or  drugs.  By  contrast,  prior  to 
this  final  rule  there  has  been  no  Federal 
prohibition  on  alcohol  or  drug  use  by 
railroad  employees  engaged  in  safety- 
sensitive  functions;  and  no  State  has 
had  an  active  program  of  regulation. 

Therefore,  on  June  30, 1963,  FRA 
issued  an  ANPRM  concerning  the 
control  of  alcohol  and  drug  use  in 
railroad  operations.  That  notice 
provided  background  on  industry  efforts 
to  deal  with  the  alcohol  and  drug 
problem.  The  ANPRM  also  included  a 
discussion  of — 

•  The  Railroad  Employee  Assistance 
Project  (REAP),  a  joint  labor- 
management-FRA  effort  to  deHne  the 


extent  of  the  alcohol  problem  on  the 
railroads  and  develop  recommendations 
for  corrective  action. 

•  The  report  of  that  project  (the 
"REAP  Report"),  which  compiled  data 
from  a  1978  survey  of  several  thousand 
employees  on  seven  railroads  and  set 
forth  analysis  and  recommendations. 

•  Developments  since  the  REAP 
Report,  including  an  update  (White 
Paper)  published  in  June  of  1982  and  the 
emergence  of  Rule  G  "bypass" 
agreements. 

The  ANPRM  set  forth  a  wide  range  of 
options  for  action  to  address  the  alcohol 
and  drug  problem  and  invited  views  on 
the  listed  options  and  any  other 
approaches  that  might  prove  useful  in 
reducing  alcohol  and  drug-related 
accidents. 

Following  publication  of  the  ANPRM 
on  July  S,  1963,  FRA  conducted  five  days 
of  public  hearings  to  elicit  information 
and  views.  Hearings  were  held  in 
Atlanta,  Georgia,  on  July  25,  in  Kansas 
City,  Missouri,  on  July  26,  in 
Sacramento,  California,  on  July  28.  and 
in  Washington,  D.C.,  on  September  1 
and  2. 1983.  A  total  of  57  individuals  or 
organizations  were  represented  by  oral 
or  written  submissions.  FRA  received 
oral  or  written  viewpoints  from  19 
employee  sources  (from  the  national 
level  to  individual  union  members),  20 
railroads,  5  State  and  local  government 
sources  (one  of  which  expressed  the 
views  of  21  State  agencies),  14  private 
organizations  and  non-rail  companies,  6 
individual  citizens,  and  3  Federal 
agencies.  In  some  cases,  a  single 
organization  offered  more  than  one 
witness  and  also  Hied  more  than  one 
written  submission. 

Elements  of  the  NPRM 

FRA  review  of  the  responses  to  the 
ANPRM  led  to  the  identification  of  six 
regulatory  proposals  which  were 
embodied  in  the  NPRM.  In  particular, 
FRA  proposed  to — 

•  SpeciHcally  prohibit  the  use  of 
alcohol  and  drugs  by  employees  directly 
connected  with  rail  operations  (Hours  of 
Service  employees)  and  impose  on  the 
railroads  an  obligation  to  assure 
compliance  with  that  prohibition; 

•  Require  toxicological  testing  of 
employees  involved  in  major  accidents 
and  incidents: 

•  Require  that  pre-employment 
physicals  of  applicants  for  employment 
in  Hours  of  Service  positions  include  a 
urine  drug  screen; 

•  Authorize  the  railroads  to  test 
employees  for  alcohol  or  drugs  on 
reasonable  suspicion  of  impairment, 
after  accidents  and  injuries,  and  after 
serious  operating  rule  violations; 


•  Require  the  railroads  to  institute 
policies  that  will  promote  the  early 
identification  ot  problem  drinkers  and 
drug  users;  and 

•  Require  more  complete  reporting  of 
alcohol  and  drug  involvement  in  train 
accidents. 

Public  Proceedings  on  the  NPRM 

The  NPRM  was  published  in  the 
Federal  Register  of  June  12. 1964  (49  FR 
24252).  Hearings  were  held  on  July  17,  in 
Denver,  Colorado,  on  July  19,  in 
Chicago.  Illinois,  on  July  23.  in  New 
Orleans.  Louisiana,  and  on  August  2  and 
3.  in  Washington.  D.C.  In  addition.  FRA 
convened  a  technical  conference  on 
post-accident  testing  on  August  1,  in 
Arlington.  Virginia. 

The  public  comment  period  closed 
August  15. 1984.  Some  late-filed 
conunents  were  received  immediately 
following  the  closing  date,  and 
additional  communications  relevant  to 
the  rulemaking  have  been  received  since 
that  time.  In  no  case  does  it  appear  that 
a  commenter  intentionally  withheld 
conunents  that  should  have  been 
submitted  by  the  closing  date,  and  FRA 
has  considered  late-nied  comments  as 
indicated  above. 

The  NPRM  elicited  comments  from  a 
total  of  92  participants,  including  28  non- 
industry  sources,  6  national  labor 
organizations,  23  union  orgaiuzations 
below  the  national  level  8  individual 
employees,  two  national  railroad 
associations,  and  25  railroads.  Some  of 
these  commenters  were  represented  by 
more  than  one  witness  and/or  more 
than  one  written  submission. 

FRA  greatly  appreciates  the  time  and 
effort  expended  by  commenters  in 
providing  information  and  stating  their 
positions  before  the  agency.  The  process 
of  public  participation  has  greatly  aided 
in  sharpening  the  focus  of  the 
proceeding,  developing  a  better 
understanding  of  the  problems  faced  by 
workers  and  managers,  and  evaluating 
the  regulatory  proposals. 

General  Summary  of  Conunents 

Support  and  Opposition 

The  rulemaking  drew  express  support 
from  NARUC,  NTSB,  the  New  York 
Department  of  Transportation,  the 
National  Association  of  Railroad 
Passengers,  the  AMA,  Louisiana  State 
Police,  certain  shipper  groups,  and 
several  other  non-industry  sources.  In 
addition,  a  short  line  system,  a  regional 
rail  system,  a  commuter  railroad,  and  a 
major  freight  railroad  explicitly 
indicated  support  for  the  rulemaking. 
The  ATDA  and  another  major  freight 
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railroad  supported  the  proposals  with 
significant  qualifications. 

Railroads.  AAR  said  it  welcomes  a 
greater  federal  role,  but  many  of  its 
members  were  less  explicit  (except  with 
respect  to  authority  to  test).  Most  of  the 
major  railroads  did  follow  the  AAR  in 
offering  numerous  proposed  revisions  or 
objections. 

Congressional  response.  This 
rulemaking  elicited  an  unusual  degree  of 
congressional  interest,  when  compared 
with  previous  pending  FRA  rulemakings. 
The  proposed  rules  were  publicly 
announced  by  the  Secretary  of 
Transportation  at  a  hearing  before  the 
Surface  Transportation  Subcommittee  of 
the  Senate  Commerce  Committee  on 
June  6, 1984,  called  for  the  purpose  of 
exploring  the  impact  of  alcohol  and  drug 
use  on  railroad  safety.  On  September  20. 
1984.  the  House  of  Representatives 
passed  by  voice  vote  H.R.  5585,  section  2 
of  which  would  have  directed  the 
Secretary  to  issue,  within  60  days,  "a 
final  rule  or  regulation  to  ensure  the 
prevention  of  alcohol  and  drug  use  in 
railroad  operations."  (H.R.  5585  was  not 
considered  in  the  Senate  prior  to  the 
sine  die  adjournment  of  the  Ninety- 
Eighth  Congress.)  Rep.  Henson  Moore 
(La.)  filed  comments  in  support  of  the 
rulemaking,  citing  the  Livingston, 
Louisiana,  accident  as  evidence  of  need. 
Other  specific  Congressional  reaction  is 
described  below. 

Labor.  The  RLEA  generally  opposed 
the  adoption  of  Federal  regulations  forb 
number  of  reasons  including  the 
following  (summarized  by  FRA): 

1.  Other  major  safety  issues  remain 
"unaddressed." 

2.  Lack  of  accident  data  base. 

3.  Failure  to  establish  that  Federal 
rules  will  have  a  positive,  rather  than 
negative,  impact. 

4.  (Unspecified)  adverse  affects  on 
voluntary  programs. 

5.  Lack  of  enforcement  mechanisms. 

6.  Not  cost-effective,  particularly 
when  compared  to  EL\Ps. 
However,  RLEA  representatives 
indicated  that  they  would  not  object  to 
certain  portions  of  the  rules,  as  noted 
below. 

The  RLEA.  BLE  and  other  labor 
witnesses  strongly  expressed  the  view 
that  only  voluntary  action  will  prevent 
alcohol  and  drug  use.  The  Brotherhood 
of  Railway  Clerks  (BRAC)  said  it  did  not 
have  significant  problems  with  the 
proposed  rules,  but  did  not  believe  they 
are  the  solution  to  the  problem. 

The  most  vociferous  opposition  came 
from  over  a  dozen  commenters  who 
were  local  union  officers  and  agreement 
employees.  Some  of  them  accused  FRA 
of  acting  in  bad  faith,  but  others  offered 


obviously  sincere  concerns  regarding 
the  use  to  which  management  of  some 
railroads  might  put  the  proposed 
regulations,  particularly  the  provisions 
dealing  with  breath  and  body  fluid 
testing. 

Operation  Red  Block:  Alternative  to 
Regulation? 

Labor  witnesses  argued  that  the  real 
answer  to  the  alcohol  and  drug  problem 
is  good  employee  assistance  programs, 
peer  identification  and  referral  systems, 
bypass  and  "companion"  agreements. 
Bypass  agreements  are  described  in 
some  detail  in  the  ANPRM  and  NPRM. 
In  general,  they  provide  the  opportunity 
for  Rule  G  offenders  to  "bypass" 
discipline  (generally  for  a  first  offense 
only)  and.  instead,  receive  counseling  or 
treatment.  Some  bypass  agreements 
offer  the  option  of  counseling  or 
treatment  only  where  the  Rule  G  offense 
is  reported  by  a  co-worker,  others 
operate  on  a  more  universal  basis. 
"Companion  agreements"  are  a  new 
innovation  since  the  beginning  of  this 
rulemaking.  Companion  agreements 
operate  when  an  employee  is  detected 
in  a  rule  violation  by  a  management 
official.  The  employee  is  disciplined 
(generally  dismissed)  but  is  offered  a 
probationary  reinstatement  on  the 
condition  that  the  employee  first 
complete  counseling  or  treatment.  Like 
bypass  agreements,  companion 
agreements  are  generally  limited  to  first 
offenses. 

Since  issuance  of  the  initial  notice  in 
this  rulemaking,  these  elements  have 
been  combined  in  a  program  on  the 
Union  Pacific  Railroad  that  has  been 
called  "Operation  Red  Block."  Although 
newly  designated.  Operation  Red  Block 
is  the  result  of  years  of  experimentation 
and  work  by  the  UTU,  BLE.  the  Union 
Pacific  and  other  railroads. 

In  recent  months,  the  National 
Planning  Committee  has  agreed  to  use 
the  designation  Operation  Red  Block  as 
a  title  for  a  national  prevention  effort 
designed  to  enlist  employees  in 
prevention  of  job-related  alcohol  and 
drug  use  while  declaring  the 
commitment  of  the  railroads  to  assisting 
employees  with  substance  abuse 
problems.  The  national  Operation  Red 
Block  program  may  take  various 
institutional  forms  on  individual  rail 
properties,  but  its  focus  will  be  a  joint 
effort  between  labor  and  management 

For  the  purpose  of  discussing 
comments  in  this  preamble,  "Operation 
Red  Block"  will  be  used  to  denote  a 
highly  structured  program  including 
formal  collective  bargaining  agreements 
(bypass  and  companion),  the  active 
participation  of  rail  labor  organizations 
in  identifying  those  employees  who 


require  counseling  or  rehabilitation,  and 
provisions  to  reduce  co-worker 
tolerance  of  job-related  alcohol  and  drug 
use. 

RLEA.  UTU  and  BLE  spokesmen  have 
repeatedly  and  vigorously  urged  that 
Operation  Red  Block  is  a  viable  and 
growing  alternative  to  regulation.  By 
contrast,  those  railroads  that  have 
participated  in  instituting  elements  of 
Operation  Red  Block  appear  to  view  the 
project  as  a  part  of  a  larger  effort  to 
eliminate  alcohol  and  drug  use  which 
includes  active  enforcement  of  Rule  G 
through  existing  methods  and  enhanced 
means  of  detection  such  as  those 
contained  in  the  NPRM. 

The  labor  organizations  and  Union 
Pacific  offered  strong  arguments  in  favor 
of  the  Operation  Red  Block  approach. 
Both  UP  and  the  participating  labor 
organizations  reported  that  experience 
with  Operation  Red  Block  on  the  UP  has 
been  positive.  It  was  reported  that 
volitional  use  of  alcohol  and  drugs 
declined  substantially  on  those  portions 
of  the  property  where  the  program  had 
been  fully  implemented.  However, 
statistical  documentation  of  the  effect  of 
the  program  is  difficult  to  develop  and 
was  currently  unavailable.  In  Denver,  a 
UTU  spokesman  said  that  there  were 
UTU  companion  agreements  in  effect  on 
seven  railroads.  Although  a  complete 
count  of  railroads  and  workers 
participating  in  all  or  part  of  the 
Operation  Red  Block  concept  is  not 
available,  FRA  is  aware  that  additional 
agreements  are  being  executed  as  this 
rule  is  prepared. 

Some  labor  commenters  suggested 
that  Operation  Red  Block  and  Federal 
regulations  could  not  co-exist.  A  state- 
level  union  officer  said  that  EAP  and 
bypass  agreements  are  working  and  that 
"any  Federal  intervention  will  disturb 
the  delicate  balance  that  is  needed  to 
maintain  this  position."  The  commenter 
thought  FRA  should  observe  an  18- 
month  moratorium  on  regulations, 
appoint  a  study  commission  and 
undertake  other  measiu^s  in  the  fields 
of  training  and  prevention. 

Railroad  reaction.  One  regional 
railroad  that  has  recently  instituted  a 
program  similar  to  Operation  Red  Block 
joined  the  labor  organizations  in 
cautioning  against  the  issuance  of 
Federal  rules.  That  railroad  suggested  a 
one-year  delay  in  implementation  of 
regulations  and  a  "variance  procedure" 
providing  exemptions  to  carriers  and 
labor  organizations  that  are  making 
satisfactory  progress  toward  solving 
their  problems.  By  contrast,  the  Union 
Pacific  itself  supported  the  early 
adoption  of  Federal  rules  granting 
authority  for  improved  detection  of  Rule 
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G  violations.  Like  Union  Pacific,  most 
other  railroads  did  not  view  Operation 
Red  Block  as  an  alternative  to 
regulation,  although  they  were  generally 
receptive  to  the  concept  on  its  own 
merits. 

Long-term  viability.  Perhaps  the 
single  greatest  issue  concerning 
Operation  Red  Block  is  whether,  if  it 
spreads  to  reach  most  railroad 
employees,  it  will  constitute  a  sustained, 
long-term  effort  with  relatively 
permanent  effects  on  employee  attitudes 
and  demonstrable  success  in  promoting 
early  intervention  with  those  who  abuse 
alcohol  and  drugs.  The  commenters 
were  understandably  unable  to  offer 
much  information  on  that  point.  Indeed, 
a  local  BLE  officer  who  testified 
regarding  the  peer  intervention 
component  of  UP's  Operation  Red  Block 
said  that  he  got  the  idea  for  local 
committees  while  reviewing  literature  in 
an  attempt  to  respond  to  the  ANPRM  in 
this  rulemaking.  Another  local  BLE 
officer  cited  his  "9  months  of  experience 
with  a  program  that  works,"  and  a  third 
said  he  was  hopeful  after  3  months. 

A  western  railroad  that  has  recently 
concluded  agreements  for  an  employee 
involvement  program  testified  at  the 
hearings  that  its  previous  attempts  to 
encourage  peer  referral  had  not  proved 
productive.  Operation  Red  Block  is 
further  discussed  under  "Recent 
Developments,"  below. 

Miscellaneous  Issues 

Minimum  standards.  The  AAR. 
numerous  railroad  witnesses  and  the 
NTSB  stressed  that  the  rules  should 
expressly  state  that  they  are  minimum 
standards  and  that  the  railroads  are  free 
to  adopt  more  stringent  measures.  A 
major  railroad  asked,  in  addition,  for  a 
declaration  that  the  rules  do  not 
supersede  the  collective  bargaining 
agreements  with  respect  to  disciplinary' 
procedures. 

Discipline.  In  the  NPRM,  FRA 
reviewed  public  comments  that 
addressed  the  establishment  of  criminal 
sanctions,  mandatory  disqualification 
periods,  and  similar  concepts.  In 
general,  the  commenters  responding  to 
the  NPRM  did  not  take  up  these  themes. 
However,  a  shipper  group  did  urge  clear 
standards  for  corrective  actions — 
"actions  that  increase  severity  after  the 
first  offense."  By  contrast,  an  NTSB 
member  indicated  that  the  Board  is  not 
concerned  with  discipline.  Like  FRA. 
NTSB  is  only  concerned  that  impaired 
employees  be  kept  out  of  the  railroad 
operating  environment. 

Timing.  A  local  union  representative 
and  a  railroad  both  suggested  a 
moratorium  on  rules  for  a  period  [12  or 
18  months)  during  which  the  progress  of 


labor-management  cooperation  would 
be  evaluated.  They  shared  the  view  that 
Federal  rules  should  be  held  in 
abeyance  while  Operation  Red  Block  is 
established  and  evaluated  on  the 
individual  railroad  properties.  The  same 
railroad  further  recommended  that 
carriers  and  labor  organizations  who 
were  making  progress  be  able  to  jointly 
seek  exemptions  from  the  operation  of 
the  rules.  A  major  railroad,  however, 
recommended  a  January  1, 1985, 
effective  date  for  the  proposed  rules  "in 
light  of  the  available  evidence  on  the 
extent  of  the  problem." 

Employees  covered.  The  coverage  of 
the  final  rule  and  its  individual 
provisions  was  the  subject  of 
considerable  discussion.  FRA  proposed 
to  make  the  niles  applicable  to 
employees  covered  by  the  Hours  of 
Service  Act  (generally  operating  crews, 
persons  engaged  in  handling  orders  and 
other  instructions  with  respect  to  train 
movements,  and  persons  engaged  in 
construction,  maintenance  and  repair  of 
signal  systems).  Several  railroads  and 
RLEA  approved  the  Hours  of  Service 
class,  but  RLEA  though  FRA  should  also 
include  supervisory  employees, 
"because  they  issue  orders  for 
employees  to  perform,  even  though  [the 
orders]  may  be  unsafe."  BLE  and  a  few 
other  commenters  argued  for  coverage 
of  maintenance-of-way  and  car  forces, 
as  well  as  operating  department  officers. 
Indeed,  BLE  would  make  the  rule 
universal,  a  view  shared  by  a  commuter 
railroad  and  some  local  officers  of 
operating  unions.  Some  support  was 
expressed  for  coverage  of  maintenance- 
of-way  employees  or  at  least,  their 
working  supervisors. 

NTSB  thought  the  rules  should  apply 
to  "all  employees  who  potentially  may 
be  involved  in  an  accident,"  but  agreed 
that  precise  definition  of  additional 
categories  of  employees  presents  a 
difficult  issue.  NTSB  said  that  its 
experience  with  alcohol  and  drug 
accidents  "has  been  almost  exclusively 
with  people  directly  involved  in 
operations." 

Several  labor  commenters  wanted 
officers  subject  to  the  same  testing 
provisions  as  agreement  employees.  The 
railroads  offered  no  objection  to 
coverage  of  officers,  although  they  did 
not  want  local  chairman  deciding  who 
would  be  tested  or  when.  (Other 
comments  on  coverage  of  the  rules  are 
discussed  with  respect  to  individual 
provisions,  below.) 

A  local  union  organization  asked  that 
the  rules  be  clarified  to  provide  that 
covered  service  is  only  on-duty  time. 

Application  to  railroads.  BLJE 
specifically  objected  to  the  proposed 
exclusion  of  Port  Authority  Trans- 


Hudson  from  the  coverage  of  the  rule. 
The  American  Short  Line  Railroad 
Association,  representing  small 
railroads,  stressed  that  many  of  its 
members  are  very  different  from  trunk 
line  carriers  with  respect  to  operating 
patterns  and  characteristics,  degree  of 
supervision,  and  known  extent  of 
alcohol  and  drug  problems.  One  of  its 
members  asked  for  a  full  exemption 
from  the  entire  rule  for  any  railroad  with 
fewer  than  15  persons  in  covered 
service,  whether  freight  or  passenger. 

Cut  system  and  short  calls.  RLEA, 
BRS,  and  other  labor  commenters  urged 
that  any  final  rules  include  a  right  for 
employees  to  mark  off,  either  without 
restriction  as  to  notice  of  the  assignment 
or  in  situations  where  they  receive  short 
calls.  RLEA  proposed  that  employees 
have  the  right  to  mark  off  without  stated 
cause  twelve  (12)  times  each  year  (after 
which  the  employee  would  be  referred 
for  evaluation  by  the  railroad's  EAP). 
The  railroads  responded  that  a  cut 
system  would  be  counterproductive, 
since  it  would  permit  the  problem 
drinker  to  continue  to  imbil>e  while 
subject  to  duty.  Some  employee 
representatives  also  urged  better  notice 
of  assignments  through  improved  line- 
ups or  better  scheduling  of  train 
movements. 

Railroad  lifestyles.  Labor  commenters 
stressed  the  difficult  working  conditions 
previously  described  in  the  NPRM — long 
and  irregular  hours,  inability  to  lay  off 
or  stop  for  meals,  short  calls,  increased 
duties  on  account  of  consolidations, 
boredom  at  away-from-home  terminals, 
the  family  stress  induced  by  these 
conditions,  etc.  Some  of  the  commenters 
thought  FRA  should  deal  with  the 
aspects  of  these  problems  that  they  saw 
as  greater  safety  problems  than  alcohol 
and  drugs,  particularly  sleep  cycles. 
Others  pointed  to  these  conditions  as 
explanations  for  alcohol  and  drug  use — 
suggesting  that  no  amount  of  direct 
regulation  could  address  the  underlying 
causes.  One  commenter  thought  the 
National  Manning  Committee  should 
inquire  into  the  effects  of  rotating  shift 
work  on  fatigue.  Another  suggested  that 
these  conditions  were  inconsistent  with 
the  responsibility  of  crews  to  operate 
heavy  trains  and  make  the  "split-second 
decisions"  necessary  to  anticipate  stops 
and  other  contingencies. 

As  was  the  case  in  the  ANWIM  cycle, 
the  extent  and  variety  of  comments  on 
the  railroad  lifestyle  in  response  to  the 
NPRM  were  impressive.  Several  local 
union  representatives  called  for  revision 
of  the  Hours  of  Service  Act,  and  one 
representative  suggested  revision  of 
basis-of-pay  provisions  in  the  collective 
bargaining  agreements.  Employee 
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representatives  continued  to  stress  the 
importance  of  recreational  facilities  at 
away-from-home  terminals.  Several 
labor  commenters  said  that 
unreasonable  work  schedules  are 
related  to  the  insu^icient  number  of 
employees  available  for  assignments.  It 
was  suggested  that  dispatchers  are  often 
too  overworked  to  provide  line-ups  and 
other  information  useful  to  employees 
attempting  to  estimate  when  they  will 
be  called. 

Several  commenters  provided  rather 
speciHc  information  on  the  long  and 
irregular  hours  they  or  their  co-workers 
were  required  to  work.  A  UTU  local 
chairman  claimed  that  his  railroad  had 
restricted  layofTs,  in  violation  of  the 
agreement,  during  a  wheat  harvest. 
Another  UTU  local  chairman  provided 
abstracts  of  time  records  for  numerous 
employees  in  Wyoming,  showing  very 
erratic  hours,  occasional  short  rest 
periods  and  apparent  attempts  by  the 
carrier  to  assure  availability  of 
employees  by  requiring  them  to  mark  off 
at  precisely  11  hours  and  59  minutes 
(thereby  providing  for  8,  rather  than  10. 
hours  off).  Other  commenters  cited 
instances  of  long  or  irregular  hours  out 
of  their  personal  experiences. 

Other  rules.  Participants  had  various 
suggestions  for  additional  rules.  Some  of 
these  suggestions  were  offered  as 
substitutes  for  the  proposed  rules  and 
some  as  additional  measures  that  might 
be  undertaken  to  ensure  fitness.  The 
Washington  Legal  Foundation  urged  the 
adoption  of  requirements  for 
supervisory  observations.  Some  labor 
commenters  appeared  to  support 
licensing  of  locomotive  engineers  or 
others  in  safety-sensitive  functions.  The 
BLE  suggested  that  FRA  consider 
licensing  of  engineers  to  promote 
improved  training  in  a  new  rulemaking 
following  completion  of  this  rulemaking. 
A  commuter  railroad  also  appeared  to 
support  licensing  of  engineers.  Some 
commenters  suggested  the  use  of  train 
control  systems  and  alerting  devices  as 
an  alternative  or  supplement  to  alcohol 
or  drug  rules. 

Other  comments.  A  consultant  with 
expertise  in  substance  abuse  generally 
approved  of  the  NPRM  but  questioned 
whether  FRA  might  be 
underemphasizing  prevention  by  faihng 
to  include  standards  for  EAPs.  The 
consultant  said  that  some  military  units 
have  experienced  declines  in  self- 
referrals  as  the  armed  forces  have 
pressed  their  drug  detection  programs 
and  urged  the  creation  of  a  centralized 
data  system  bringing  together  post- 
accident  testing,  pre-employment  drug 
screens,  EAP  referrals,  detection  efforts 
and  the  like. 


A  short  line  railroad  objected  to  the 
complexity  of  the  proposed  rules.  The 
commenter  would  stress  employee 
responsibility  and  provide  Federal 
sanctions  against  employees  who  fail  to 
report  alcohol  and  drug  violations. 

A  former  railroad  employee,  now  a 
consultant,  cited  an  alleged  lack  of 
Uteracy  among  railroad  managers  and 
alleged  discriminatory  practices  by  the 
railroads  as  barriers  to  enlightened  and 
fair  application  of  the  proposed  rules. 
He  urged  that  a  neutral  third  party  be 
designated  to  apply  any  regulations  that 
might  be  issued. 

Finally,  FRA  received  strong 
encouragement  from  a  variety  of 
persons  and  organizations,  particularly 
within  organized  labor,  to  make  active 
efforts  to  acquaint  employees  and 
managers  with  the  requirements  of  any 
final  rules  before  they  are  implemented. 

Testing  of  Breath  and  Body  Fluids 

Some  of  the  comments  on  breath  and 
body  fluid  testing  cut  across  the 
individual  proposals.  Local  union 
representatives  cited  the  alleged 
technical  deHciencies  of  breath  testing 
devices,  such  as  non-speciHcity  and 
susceptibility  to  manipulation  by  the 
operator. 

The  BLE  said  that  FRA  must 
guarantee  the  "neutrality,  integrity  and 
validity"  of  tests,  ensure  "fair  handling" 
of  samples  and  secure  "preservation 
without  tampering."  Several  employees 
and  employee  representatives  urged  that 
any  breath  tests  should  be  administered 
by  persons  not  connected  with  the 
railroad.  It  appeared  that  some  of  these 
commenters  would  be  satisfied  by  use  of 
a  testing  system  that,  by  its  design, 
eliminates  the  possibility  that  the 
operator  could  control  the  outcome. 
Some  employee  representatives  were 
opposed  to  all  testing  for  disciplinary 
purposes,  but  others  did  not  object  or 
limited  their  objections  to  situations  in 
which  testing  might  be  motivated  by 
"malice." 

Two  companies  offered  systems  to 
circumvent  the  cost  and  complexity  of 
electronic  or  chemical  testing  devices. 
One  advocated  use  of  its  saliva  testing 
system.  Another  advocated  use  of  its 
breath  system,  which  consists  of 
individual,  disposable  tubes  containing 
reagents  that  change  color  at 
predetermined  BAC  levels. 

Several  commenters  discussed  the 
technical  aspects  of  urine  drug  screens. 
A  well-known  commercial  laboratory 
said  that  all  positive  drug  screens 
should  be  confirmed  by  another  method, 
preferably  gas  chromatography/mass 
spectrometry  (CG/MS),  and  that  chain 
of  custody  documentation  should  be  a 
vital  part  of  any  program  that  involves 


discipline.  The  same  commenter 
suggested  retention  of  samples  in  frozen 
form  for  at  least  60  days,  together  with 
all  analytical  data.  Finally,  the 
commenter  said  FRA  should  prepare  a 
listing  of  forensic-quality  laboratories 
for  the  railroad's  use. 

Another  established  commercial 
laboratory  also  stressed  conrirmation  of 
urine  test  results  for  drugs  by  a  more 
specific  and  sensitive  technique.  The 
commenter  said  that  FRA  should 
establish  criteria  for  testing  labs, 
including  the  requirement  that  the 
laboratory  be  dedicated  to  analysis  of 
urine  for  drugs  of  abuse  and  that  it  be 
staffed  by  competent  and  certified 
personnel  with  expertise  in  handling 
samples  for  forensic  use.  The 
commenter  advised  that  membership  in 
a  quality  control  program  is  an 
important  indicator  of  competence,  but 
that  FRA  should  not  seek  to  specify  the 
particular  assays  or  procedures 
employed  by  a  laboratory. 

A  consultant,  who  is  former  head  of 
the  Drug  Enforcement  Administration, 
and  a  toxicologist  from  a  conmiercial 
laboratory  also  indicated  the  importance 
of  GC/MS  confirmation.  On  the  other 
hand,  one  railroad  would  make 
conflrmation  mandatory  only  if  a 
sufficient  portion  of  the  sample 
remained,  even  where  discipline  is 
involved. 

In  comments  submitted  in  response  to 
the  ANPRM,  a  university-based  forensic 
toxicologist  urged  that  FRA  designate  a 
laboratory  to  process  all  samples, 
headed  by  a  "board-certified"  forensic 
toxicologist.  That  commenter  urged 
confirmation  of  all  positives  by  gas 
chromatography,  high  pressure  liquid 
chromatography,  and  finally  by  GC/MS. 

The  NTSB  urged  FRA  to  ensure 
standardized  testing  for  drugs.  NTSB 
thought  that  test  procedures  should  be 
sensitive  and  speciHc  enough  to  detect 
and  quantify  both  illicit  drugs  and 
therapeutic  levels  of  Hcit  drugs. 

The  chief  toxicologist  of  Chapel  Hill. 
N.C.,  Dr.  McBay,  submitted  a  statement 
that  said,  in  part,  that  few  laboratories 
are  set  up  to  do  "forensic"  quality  work 
and  that  few  professional  forensic 
toxicologists  are  available  to  interpret 
laboratory  results. 

The  RLEA  cited  Dr.  McBay  and  Dr. 
Richard  Hawks  of  NIDA.for  the 
proposition  that  urine  drug  screens 
should  not  be  used  as  the  basis  for 
discipline.  Another  commenter  also 
quoted  McBay  to  the  effect  tests  should 
not  be  used  as  the  sole  basis  for 
employment  decisions  or  discipline  and 
for  the  proposition  that  urine  tests  are 
useless  to  determine  dosage  used  or 
impairment.  In  order  to  avoid  confusion, 
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FRA  has  entered  in  the  docket  the  letter 
from  Dr.  McBay,  Dr.  Dubowski.  and  Dr. 
Finkle  to  the  Journal  of  the  American 
Medical  Association  [JAMA),  which  is 
evidently  the  basis  of  the  statements 
attributed  to  Dr.  McBay  by  other 
commenters.  JAMA  249:881  (Feb.  18. 
1983).  Dr.  Hawks  indicates  that  he  does 
not  recall  the  remark  attributed  to  him. 
(He  has  written  on  the  general  subject. 
See,  e.g..  Hawks,  R.L  "Developments  in 
Cannabinoid  Analyses  of  Body  Fluids, 
etc.."  in  The  Cannabinoids:  Chemical, 
Pharmacologic,  and  Therapeutic 
Aspects  (Academy  Press  1984]). 

The  comments  highlighted  a  central 
dilemma  of  any  attempt  to  control  the 
use  of  drugs  other  than  alcohol  in  an 
environment  where  safety  is  a  prime 
consideration,  i.e.,  obtaining  blood 
requires  a  somewhat  invasive  sampling 
technique  while  urine  often  does  not 
provide  firm  indications  with  respect  to 
recency  of  use  or  impairment.  A 
commercial  firm  offered  its  saliva 
testing  system  as  an  alternative  that  it 
said  could  establish  whether  a  subject 
has  used  marijuana  within  the  preceding 
4  hours.  However,  the  reliability  of 
saliva  as  an  indicator  of  recent  use  was 
implicitly  questioned  by  Dr.  McBay  in 
his  Tiling. 

Several  commenters  noted  that  body 
fluid  test  results  for  drugs  other  than 
alcohol  are  not  readily  translatable  into 
degrees  of  impairment  (in  contrast  to  the 
relatively  direct  relationship  between 
blood  alcohol  levels  and  impairment). 
They  argued  that  generally  recognized 
benchmarks  do  not  exist  that  would 
permit  generalizations  regarding  degree 
of  impairment.  Dr.  McBay  urged 
increased  testing  as  a  means  of 
providing  a  better  foundation  for 
determining  the  behavioral  effects  of 
drugs  at  various  levels. 

One  railroad  urged  that,  if  breath  or 
body  fluid  testing  is  made  mandatory, 
FRA  inspectors  should  administer  the 
tests.  This  commenter  suggested  that  the 
inspectors  should  be  persons  with  social 
service  expertise  whom  employees 
would  be  more  likely  to  approach  with 
their  problems. 

Finally,  a  local  union  organization 
asked  who  will  pay  for  testing. 

General  Accounting  Office  Report 

During  the  period  FRA  was 
conducting  public  proceedings  on  the 
ANPRM  and  developing  the  NPRM.  the 
General  Accounting  Office  (GAO)  was 
conducting  a  review  of  FRA  activities 
related  to  alcohol  and  drug  use  and 
safety.  GAO  provided  the  Secretary  of 
Transportation  with  a  letter  report  on 
that  review  dated  July  30, 1984  (B- 
215500),  which  FRA  has  included  in  the 
docket  of  this  rulemaking  and  has 


considered  in  preparing  this  final  rule. 
GAO  stressed  the  limitations  of  the 
current  observation  techniques  used  to 
detect  alcohol  and  drug  impairment  and 
suggested  that  testing  should  be 
required  for  at  least  some  of  the 
following  circumstances: 

(1)  after  all  FRA  reportable  accidents, 
excluding  grade-crossing  accidents,  (2)  after 
all  fatalities  of  on-duty  railroad  employees 
and  rail  passengers,  (3)  when  employees  are 
suspected  of  alcohol  and  drug  use.  including 
after  reportable  injuries,  and  (4)  during 
scheduled  physical  examinations. 
GAO  at  e. 

In  support  of  its  recommendations  for 
mandatory  testing,  GAO  cited  the 
resistance  of  employees  to  requests  that 
employees  submit  to  testing  on  a 
voluntary  basis.  GAO  said  that  its 
review  of  selected  cases  on  six  railroads 
showed  that  railroad  officials  requested 
testing  in  at  least  84  of  197  cases  where 
employees  were  suspected  of  violating 
the  railroad's  alcohol  and  drug  rules.  Of 
the  84  cases  where  employees  were 
asked  to  cooperate  in  testing,  workers 
refused  tests  in  47  cases  and  refused  to 
authorize  release  of  the  results  to  the 
railroad  in  2  other  cases. 

After  analysis  of  additional 
information  gathered  in  its  review,  GAO 
concluded  by  noting  its  general 
agreement  with  the  proposals  contained 
in  the  NPRM.  However.  GAO  expressed 
concern  that  the  $150,000  threshold  for 
property  damage  in  the  post-accident 
testing  proposal  was  too  high.  GAO 
believed  that  inclusion  of  a  larger  group 
of  accidents  would  tend  to  increase  the 
deterrent  effect  of  the  provision  and 
assist  in  the  early  identification  of 
employees  who  might  otherwise  be 
involved  in  very  serious  accidents  if  not 
disciplined  or  assisted  after  lesser 
occurrences. 

Recent  Developments  in  the  Industry 

In  the  seven  months  since  the  close  of 
the  comment  period,  there  have  been  a 
number  of  developments  in  the  railroad 
industry  that  are  relevant  to  the 
rulemaking.  FRA  has  taken  note  of  these 
events,  reviewed  various  written 
submissions  to  the  docket  regarding  the 
events,  and  has  considered  whether 
these  developments  would  warrant  a 
reopening  of  the  rulemaking.  FRA  has 
determined  that  the  current  rulemaking 
process,  which  has  not  been  underway 
for  over  two  years,  should  be  brought  to 
a  conclusion. 

There  has  been  no  time  in  the  past 
three  years,  at  least,  when  there  were 
not  external  developments  of  one  kind 
or  another  that  might  ultimately  affect 
the  shape  of  Federal  regulations;  and  it 
appears  likely  that  the  period  of 


experimentation  and  ferment  will 
continue,  to  an  extent,  for  the 
foreseeable  future.  FRA  views  these 
developments  as  generally  positive — in 
effect,  a  process  of  evolution.  Indeed, 
some  of  these  developments  appear  to 
anticipate  or  even  rely  upon  the 
hypothesis  that  FRA  will  put  in  place 
clear  standards  related  to  the  control  of 
alcohol  and  drug  abuse.  There  is  no 
reason  to  suspect  that  recent 
developments  will  produce  definitive 
results  indicating  a  course  contrary  to 
that  which  appeared  prudent  based  on 
review  of  the  public  comments 
submitted  by  the  comment  closing  date, 
particularly  in  the  absence  of  a  known 
Federal  policy  around  which  other 
efforts  can  be  constructed. 

Nevertheless,  these  developments  are 
summarized  in  three  units  below  in 
order  to  provide  the  full  background 
against  which  the  decisions  in  the 
rulemaking  are  reached. 

Urine  testing  programs.  Two  maior 
western  railroads  have  recenUy 
implemented  programs  under  which 
employees  are  required  to  provide  urine 
samples  in  situations  similar  to  those 
proposed  under  the  "just  cause" 
authority  of  the  proposed  rule  (sec. 
218.109).  So  far  as  FRA  is  aware,  neither 
program  has  been  subject  to  legal 
challenge  by  the  employee 
organizations. 

FRA  has  received  very  little  detailed 
information  on  the  program  instituted  by 
one  of  the  railroads.  The  other  railroad 
and  the  UTU  have  provided  some 
details  concerning  the  program  in  effect 
on  that  property.  Since  August  of  1984, 
this  railroad  has  required  employees 
involved  in  train  accidents  caused  by 
human  factors  to  provide  urine  samples 
after  consultation  between  the  local 
supervisor  and  a  higher  level  manager. 
The  employee  is  required  to  provide  a 
sample  at  a  clinic  or  hospital  under 
conb'act  to  the  railroad  for  this  purpose. 
If  the  employee  initially  refuses  to 
participate,  the  supervisor  reads  the 
employee  a  warning  statement.  If  the 
employee  continues  in  the  refusal,  the 
employee  is  removed  from  service  and 
subject  to  discipline  for  insubordination. 

In  a  telephonic  report  initiated  by  the 
railroad,  it  was  stated  that  580 
employees  had  been  tested,  most  of 
them  operating  employees.  Seventy-nine 
(79)  samples  were  said  to  be  positive  for 
alcohol  or  drugs  (most  of  those  postive 
for  drugs).  There  have  been  18  refusals, 
and  the  results  were  still  pending  for  a 
small  number  of  samples.  In  addition  to 
tests  of  agreement  employees,  338 
officers  were  tested,  of  whom  six  (6) 
were  positive.  These  statistics  followed 
the  trends  indicated  in  a  previous  letter 
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to  FRA  frofo  Jhe  railroad's  chairnnan. 
The  railroad  indicates  that  it  disnusaes 
employees  who  test  positive  lor  ilbcit 
drugs  (and  presumably  alcohol]  in  the 
urine,  but  immediately  refers  them  to  its 
EAP  program  and  assists  them  in 
obtaining  counseling  or  treatment  The 
dismissed  employees  are  reinstated  in  • 
probationary  status  when  they  have 
discontinued  use  of  drugs  and  are 
required  to  provide  urine  samples  on 
demand  for  one  year  thereafter. 
According  to  the  railroad,  about  half  of 
the  former  drug  users  restored  to  service 
later  test  positive  in  a  subsequent  test 
(and  are  permanently  dismissed).  The 
railroad  also  says  that  voluntary 
referrals  to  its  EAP  have  increased 
significantly  {although  it  is  not  clear 
whether  the  increased  referrals  have 
resulted  from  the  testing  program  or 
increased  prevention  efforts).  The 
railroad  has  also  implemented 
Operation  Red  Block  with  respect  to  a 
portion  of  its  work  force.  The  railroad 
said  it  has  added  two  additional 
counselors,  in  part  to  handle  the 
increased  case  load. 

The  railroad  contends  that  its  program 
has  reduced  human  factor  train 
accidents  by  about  70  percent  since  the 
inception  of  the  program.  The 
international  officers  of  the  UTU  accuse 
the  railroad  of  randomly  testing 
"anything  that  walks  or  talks  on  the 
premises  on  the  premise  that  there  there 
is  probable  cause  for  such  illegal  actions 
■  .  .  or  for  any  other  reason  they  can 
conjure  up  to  fit  the  circumstances." 
FRA  views  both  of  these  claims  as 
factually  unsupported  at  this  time,  since 
FRA  has  not  bad  the  opportunity  to 
investigate  the  specific  procedures 
followed  by  the  railroad  or  the  maimer 
in  which  data  is  collected  and  analyzed. 

This  experience  does  tend  further  to 
confirm  a  fact  already  known  (and 
discussed  immediately  below)-— that  a 
significant  number  of  employees  use 
illicit  drugs  either  on  or  off  the  )ob.  The 
experience  also  indicates  the 
importance  of  setting  down  clear 
Federal  guidelines  m  a  timely  manner, 
since  most  railroads  are  likely  to  rely 
upon  a  Federal  authority  to  conduct 
tests,  at  least  in  the  absence  of  an 
explicit  agreement  provision. 

Periodic  physico}  policy.  Another 
ma)or  railroad  has  recently  adopted  a 
policy  under  which  drug  urine  screens 
are  conducted  as  a  part  of  routine 
physical  examinations.  This  initiative  is 
consistent  with  a  prelimiDary 
reconuaeodation  contained  in  the 
NPRM.  Employees  whose  urine  tests 
positive  are  not  subiect  to  disciplme.  but 
are  withheld  from  service  until  they  are 
able  to  provide  a  "clean"  urine  sample. 


An  employee  is  apparently  provided 
two  opportunities  to  pass  a  follow-up 
test  before  adverse  actioo  is  taken.  The 
railroad  encourages  employees  to  avail 
themselves  of  the  services  of  the  EAP 
program  to  deal  with  drug  abuse 
problems  involving  psychological  or 
physical  dependencies.  FRA  has  lui 
information  at  this  time  regarding  the 
results  of  this  program. 

Operation  Red  Block  cxmferences.  In 
early  1985  FRA  joined  with  railroad 
management  and  labor  to  formally 
launch  the  national  Operation  Red  Block 
voluntary  alcohol  and  drug  prevention 
program  by  sponsoring  five  regional 
meetings  in  New  York  (January  28), 
Kansas  City  (January  30),  Las  Vegas 
(February  1),  Cleveland  (March  12)  and 
Atlanta  (March  14).  tn  total,  almost  1,000 
people  representing  all  the  major 
railroads,  many  smaller  railroads  and 
the  rail  unions  attended  the  five 
meetings.  The  attendees  learned  that  an 
action-oriented  prevention  program  can 
provide  options  for  employees  to  deal 
with  co-workers  who  may  use  alchohol 
and  drugs  on  the  job. 

At  the  conferences,  BLE  and  UTU 
representatives  introduced  the  elements 
of  Operation  Red  Block  as  implemented 
on  several  railroads.  They  stressed  that 
a  professionally  staffed  EAP,  volunteer 
prevention  conunittees  to  help  "spread 
the  word."  and  the  commitment  of  both 
top  management  and  union  ofBcials  are 
necessary  for  a  successful  prevention 
program,  as  well  as  formal  labor~ 
management  agreements.  In  recent 
months  several  major  rail  systems, 
represenbng  all  regions  of  the  country, 
have  decided  to  implement  Operation 
Red  Block  or  prevention  programs 
containing  similar  elements. 

FRA  believes  that  this  emphasis  on 
prevention,  along  with  the  conimitment 
to  provide  rehabilitation  and  treatment 
for  first-time  rule  violators,  should 
reduce  tnes  time  the  likelihood  of 
employees  tolerating  or  covering  up  for 
co-workers  who  use  alcohol  or  drugs  on 
the  job.  Recent  developments  with 
respect  to  the  spread  of  Operation  Red 
Block  have  tended  to  confirm  FRA's 
view  that  Federal  regulations  should  be 
consistent  with  this  kind  of  private 
sector  initiative. 

In  sum,  recent  developments  follow 
trend  lines  set  before  the  close  of  the 
comment  period  in  this  proceeding. 
Labor  and  management  are  increasingly 
concerned  over  the  alcohol  and  drug 
problem  and  have  chosen  to  emphasize 
different  tactics  as  principal  alcohol  and 
drug  countermeasures.  However,  there 
is  also  an  inevitable  convergence  of 
competing  positions.  For  instsnce, 
managements  are  using  detectioa 


techniques  in  w^ys  that  emphasize 
changing  unacceptable  behaviors  rather 
then  merely  penalizing  them.  Employees 
are  increasingly  declaring  their  stake  in 
the  observance  of  Rule  G  and 
recognizing  the  legitimacy  of  pubic 
concern  for  safety.  What  remains  is  for 
Government  to  put  in  place  permanent 
structures  that  can  facilitate,  channel, 
and  encourage  the  positive 
developments  set  in  motion  over  the 
past  two  or  three  years. 

Extent  of  Alcohol  and  Drug  Use  Problem 

Public  comments  on  the  extent  of  the 
alcohol  and  drug  problem  have 
confirmed  FRA's  conviction  that,  while 
most  employees  are  sober  and  fit  for 
duty  all  of  the  time,  a  significant 
minority  of  raih^ad  employees  use 
alcohol  and  drugs  in  connection  with 
railroad  operations.  It  is  clear  that 
alcohol  and  dnig  use  is  sufficiently 
common  to  pose  a  significant  safety 
problem.  The  largest  number  of 
commenters  appeared  to  be  convinced 
that  the  alcohol/drug  problem  is 
sufficiently  deep  and  widespread  to 
require  some  kind  of  new  initiative. 
Some  defended  the  raib-oads  as  merely 
on  a  par  with  other  industries,  but  there 
was  disagreement  among  those 
commenters  as  to  whether  public  safety 
considerations  indicated  special  efforts 
in  the  railroad  context. 

As  was  true  during  the  comment 
period  on  the  ANRPM.  most  of  the 
industry  participants  commenting  on  the 
NPRM.  on  both  the  labor  and 
management  sides,  have  confirmed  that 
alcohol  and  drug  use  does  occur  on  the 
railroads  with  unacceptable  frequency, 
despite  existing  rules  and  programs. 
These  comments  and  information  from 
all  reliable  sources,  including  FRA 
safety  investigations,  continue  to 
indicate  that  the  problem  includes 
"pockets"  of  drinking  and  drug  use 
involving  multiple  crew  members 
(before  and  during  work),  cases  of 
individual  employees  reporting  to  work 
impaired,  and  repeated  drinking  and 
drug  use  by  individual  employees  who 
are  chemically  or  psychologically 
dependent  on  those  substances.  (These 
categories  are,  of  course,  not  mutually 
exclusive.  A  dependent  drinker  or  drug 
user  may  actually  institute  an  episofle  of 
"party  drinking."  or  a  person  with  no 
history  of  substance  abuse  problems 
may  drink  or  use  drugs  secretively 
because  of  a  desire  to  escape  a  hfe 
crisis.) 

General  comments  on  the  extent  of 
the  problem.  The  President  of  the  ATDA 
agreed  with  FRA's  characterization  of 
the  extent  of  the  alcohol  and  drug 
problem  on  the  railroads.  Several  local 
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union  representatives  and  employees 
offered  comments  tending  to  suggest 
tkat  the  problem  has  been  overdrawn,  at 
least  in  the  media.  One  commenter,  an 
employee  of  a  southern  carrier, 
estimated  that  5  percent  of  railroad 
employees  have  alcohol  or  drug 
problems.  Some  from  labor  rariks  agreed 
to  the  existence  of  a  significant  problem 
but  thought  it  is  not  growing,  only 
becoming  more  visible.  Some  thought 
that  the  railroads'  problem  is  similar  to 
that  in  other  industries,  but  another 
labor  commenter  said  that  the  railroads 
"cannot  match"  other  industries  with 
respect  to  the  severity  of  the  problem. 

Reflecting  the  tensions  inherent  in 
many  of  the  labor  comments,  one 
commenter  said  he  disliked  working 
with  alcohol  or  drug-impaired 
employees,  but  liked  the  prospect  of 
putting  new  disciplinary  tools  in  the 
hands  of  management  even  less.  A 
working  locomotive  engineer  said  the 
alcohol  problem  on  his  railroad  had 
improved  in  the  past  12  years,  but  a 
local  BLE  ofTicer  said  he  was  personally 
aware  of  the  need  for  a  response  to  the 
substance  abuse  problem  on  his 
railroad. 

Alcohol  prevalence.  The  REAP  Report 
Hndings  remain  helpful  and  illustrative 
of  the  kind  of  drinking  that  takes  place 
in  the  railroad  industry.  The  authors 
made  the  following  estimates  for  six 
study  railroads  that  employed  one-half 
of  the  railroad  work  force: 

•  23  percent  of  railroad  operating 
personnel  were  "problem  drinkers" 
(actually  between  14  and  24  percent, 
depending  on  the  defmition  used). 

•  5  percent  of  workers  reported  to 
work  "very  drunk"  or  got  "very  dnmk" 
on  duty  at  least  once  in  the  study  year 
(1978). 

•  13  percent  of  workers  reported  to 
work  at  least  "a  little  drunk"  one  or 
more  times  during  that  period. 

•  13  percent  of  operating  employees 
drank  while  on  duty  at  least  once  during 
the  study  year. 

All  survey  data  are  difficult  to  interpret, 
and  there  may  have  been  changes  in 
these  drinking  patterns  since  the  study 
year.  For  instance,  not  all  "problem 
drinkers"  under  the  survey  definitions 
brought  their  problems  to  work  during 
the  study  year.  The  survey  does  not 
appear  to  be  particularly  helpful  in 
quantifying  the  number  of  diagnosed 
alcoholics  in  the  industry  or  the  number 
of  such  persons  in  remission  during  a 
representative  period  of  time. 
Nevertheless,  these  data  continue  to  be 
acknowledged  as  credible  indicators  of 
a  substantial  problem  by  most  carriers, 
the  rail  labor  organizations,  and  many  of 
their  spokesmen. 


Specific  comments  on  alcohol  use 
reinforce  the  impression  that  alcohol  use 
is  reasonably  prevalent,  while 
emphasizing  that  simple  conclusions  are 
not  easily  drawn.  A  national  union 
officer  used  a  12  percent  estimate 
(presumably  referring  to  REAP  findings 
concerning  job-related  use  in  a  single 
year),  but  still  concluded  that  "this 
industry  is  a  safe  place  to  woiic,  in  pari 
due  to  employees'  contributions." 
Another  union  of^cer  thought  a  job- 
related  alcohol  use  rate  of  12  percent 
might  be  accurate  for  some  locations  on 
his  railroad,  but  not  for  others. 

Other  drug  prevalence.  FRA  is 
increasingly  persuaded  that  use  of  other 
drugs,  and  performance  decrements 
stemming  from  their  use  off  the  job,  are 
becoming  a  substantial  problem  in  the 
railroad  industry.  As  FRA  noted  in  the 
NPRM 

Drug  abuse  is  .  .  .a  problem  of  national 
scope  thai  touches  all  segments  of  our 
society,  including  the  professions.  It  is  not 
surprising  that  marijuana  use  is  in  increasing 
evidence  on  the  railroads,  since  27  percent  of 
young  adults  reported  current  use  of  that 
substance  in  a  National  Institute  on  Drug 
Abuse  survey  (National  Survey  on  Drug 
Abuse:  Main  Findings  at  31  (1982)).  There  is 
also  evidence  that  use  of  cocaine,  estimated 
at  6.8%  of  young  adults  in  the  1982  survey, 
may  be  growing  among  middle  income 
persons  such  as  railroad  employees  as  a 
consequence  of  increases  in  supply.  Drug 
users  constitute  a  growing  segment  of  the 
populations  served  by  the  employee 
assistance  programs,  and  indications  are 
increasing  that  drug  use  is  emerging  as  a 
significant  safety  problem  in  railroad 
operations. 

NPRM  p.  12;  49  FR  24254.  Comments 
received  in  response  to  the  NPRM 
tended  to  confirm,  rather  than  challenge 
this  analysis. 

The  AAR  indicated  that  railroads  in 
the  Northeast  are  seeing  approximately 
30  percent  of  their  pre-employment  drug 
screens  prove  positive  for  marijuana. 
Amtrak  reported  that  24  percent  of  its 
pre-employment  drug  screens  had 
proved  positive  since  inception  of  its 
program  in  September  of  1983,  and  a 
freight  railroad  reported  30-35  percent 
positives  in  its  hiring  effort  in  a  major 
midwestem  city.  It  should  be  recalled 
that  pre-employment  drug  screens  were 
not  conducted  prior  to  the  inception  of 
this  rulemaking  process,  except  by  one 
railroad  that  did  not  include  marijuana 
in  the  list  of  substances  tested. 
Therefore,  it  is  reasonable  to  assume 
that  a  substantial  proportion  of  recent 
hires  in  the  railroad  industry  brought 
habits  of  substance  abuse  to  their 
current  period  of  employment. 

The  experience  of  the  western 
railroad  (reported  under  "Recent 
Developments"  above)  also  tends  to 


support  the  existence  of  significant  drug 
abuse  among  railroad  employees. 

The  fact  that  drug  abuse  is  reasonably 
prevalent  among  a  substantial  minority 
of  railroad  employees  does  not.  of 
course,  mean  that  they  all  necessarily 
bring  their  problem  to  work.  However,  it 
is  inevitable  that  some  do.  Additional 
anecdotal  evidence  is  available  to 
confirm  this  conclusion.  A  western 
railroad  cited  the  example  of  an 
employee  who  lost  his  hand  while 
apparently  under  the  influence  of 
cocaine.  Employees  of  the  same  railroad 
testified  that  there  are  a  significant 
number  of  regular  users  of  illicit  drugs  at 
their  work  location  who  bring  their 
problems  to  work,  and  a  union 
representative  from  a  southern  railroad 
cited  the  "increasing  problem  with  drug 
abuse  among  our  young  people."  In  one 
train  accident  determined  by  the  NTSB 
to  have  resulted,  in  part,  from  drug  use 
(Newcastle,  Wyoming),  at  least  one 
member  from  each  of  three  separate 
crews  implicated  in  the  accident  tested 
positive  for  marijuana  at  levels 
suggesting  either  very  recent  use  or 
regular  use.  Drug  abuse  surfaced  in 
additional  accidents  discussed  below. 

History  teaches  that  easily 
documented  substance  abuse  problems 
tend  to  represent  only  a  small  portion  of 
the  actual  problems.  Further,  the 
pathology  of  drug  abuse  makes  it 
inevitable  that  prevalence  of  off-the-)ob 
use  will  translate  into  a  smaller,  but  by 
no  means  insignificant,  problem  in  the 
workplace. 

Safety  Consequences  of  Alcsohd  and 
Drug  Use 

In  the  NPRM,  FRA  stated  its 
preliminary  conclusion  that  "alcohol 
and  drug  use  result  in  safety  risks  and 
consequences  that  are  unacceptable." 
(NPRM  at  13;  49  FR  24254.)  This 
conclusion  was  based  on  a  record  of 
accident  investigations  and  reports 
extending  over  more  than  a  decade. 
FRA  also  noted  that  the  documei^ted 
consequences  of  alcohol  and  drug  use 
may  well  be  exceeded  by  those  that 
have  been  recorded.  (The  reasons  for 
this  are  discussed  in  detail,  belowj 
under  "Post-Accident  Testing.")  / 

FRA  believes  that  the  documented 
accident  picture,  together  with 
accumulated  judgments  of  commenters 
in  this  rulemaking,  clearly  indicate  a 
need  for  additional  initiatives  to  control 
alcohol  and  drug  use.  The  need  for 
action  is  underscored  by  the  fact  that 
the  documented  data  undoubtedly 
understate  the  extent  of  the  actual 
problem.  Many  additional  train 
accidents,  fatalities  in  train  incidents, 
and  injuries  in  train  incidents  are 
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caused  by  alcohol  or  drug  impairment, 
but  the  roie  of  alcohol  or  drugs  escapes 
detection  or  is  inadequately  documented 
or  reported. 

nnaliy,  the  historic  accident  pattern 
could  be  altered  substantially  if  an 
alcohol  or  drug-imparied  employee  were 
to  cause  a  catastrophic  accident 
involving  release  of  hazardous  materials 
in  a  populated  area  or  multiple  fatalities 
to  passengers.  Limiting  the  risk  of  such 
an  event  to  the  lowest  possible  level 
must  be  a  major  objective  of  the  railroad 
safety  program. 

Updated  Accident  Data 

Since  issuance  of  the  NPRM,  FRA  has 
continued  to  review  the  railroad 
accident/incident  record.  At  the  time  of 
the  NPRM,  FRA  had  identified  34 
fatalities,  06  injuries  and  over  $28 
million  in  property  damage  (in  1983 
dollars)  that  were  judged  to  have 
resulted  from  the  errors  of  alcohol  and 
drug-impaired  employees  in  45  train 
accidents  and  train  incidents  during  the 
period  1975  through  1983.  One  of  those 
accidents  resulted  in  the  release  of 
hazardous  materials  and  the  evacuation 
of  an  entire  community  of  2,700  persons, 
some  of  whom  were  unable  to  return  to 
their  homes  for  an  extended  period. 

In  order  to  ensure  that  this  data  is  the 
best  and  most  reliable  available,  FRA 
has  continued  to  review  the  1975-1983 
data.  Although  the  commenters  did  not 
specifically  challenge  PRA's  findings 
with  respect  to  the  accidents  rehed 
upon,  FRA  has,  on  its  own  motion, 
determined  that  one  accident  should  be 
deleted  from  the  previous  count  because 
of  the  insufficiency  of  data  to  confirm 
the  inference  of  significant  impairment 
(accident  at  Farm,  West  Virginia. 
September  8, 1980).  FRA  had  previously 
excluded  other  accidents  from  this 
tabulation  because  alcohol  could  not  be 
directly  linked  to  the  cause  or 
consequences  of  the  event  and.  in  one 
case,  because  alleged  drug  use  could  not 
be  estabhshed  because  samples  were 
not  adequate  for  a  full  toxicological 
analysis. 

The  1964  toll  of  alcohol  and  drug- 
related  accidents  may  have  represented 
a  new  record,  at  least  in  the  train 
accident  category,  but  inadequate  post- 
accident  testing  procedures  and  other 
factual  gaps  arising  from  the  nature  of 
the  investigations  have  made  resolution 
of  the  1964  expenence  very  difficult. 

Train  accident  summaries,  bi 
cooperation  with  NTSB.  FRA  conducted 
investigations  of  several  accidents 
during  1904  that  appear  at  this  date  to 
involve  alcohol  or  drugs  as  a 
contributing  factor  or  that  involve 
sufficient  evidence  strongly  to  suggest 
the  possibilit)  of  such  involvement.  FRA 


emphasizes  that  some  of  these  accidents 
are  still  subject  to  review  by  NTTSB,  and 
in  those  cases  NTSB  will  make  formal 
findings  of  probable  cause.  FRA's 
purpose  here  is  to  ascertain,  by  order  of 
magnitude,  the  recent  impacts  of  alcohol 
and  drugs  on  railroad  safety — not  to 
anticipate  any  finding  of  probable  cause 
with  respect  to  a  particular  accident.  In 
compiling  this  pehminary  listing.  FRA 
has  excluded  those  accidents  that 
involve  positive  tests  for  alcohol  or 
drugs,  or  similar  indications  of  alcohol/ 
drug  use,  where  these  results  appear  not 
to  bear  on  the  cause  or  severity  of  the 
accident.  The  recent  accidents  are 
summarized  on  Table  2,  below.  (Table  2 
is  an  updated  and  corrected  version  of 
Table  2  in  the  NPRM.) 

FRA  has  included  on  Table  2  only 
those  train  accidents  investigated  by 
FRA  with  respect  to  which  FRA  deems  it 
probable  that  alcohol  or  drugs  played  a 
necessary  contributing  role  in  the  cause 
or  severity  of  the  accident.  All  of  the 
accidents  on  Table  2  are  relied  upon  in 
the  economic  analysis  accompanying 
this  final  rule. 

Table  2a  is  a  new  compilation  of  1984 
train  accidents  investigated  by  FRA 
with  respect  to  which  there  is  a 
significcmt  possibility  that  either  alcohol 
or  drugs  may  have  played  a  roie.  The 
accidents  illustrate  the  difficulty  of 
documenting  the  alcohol  and  drug 
problem.  In  two  accidents,  for  instance 
(Carbondale,  111.,  and  Alvarado.  Texas), 
recent  alcohol  or  drug  use  is  reasonably 
well  documented  for  one  crew  member. 
However,  interpretation  of  the  data  at 
the  levels  detected  is  difficult;  and  in 
each  case  the  crew  member  who 
appears  to  have  been  in  violation  of 
Rule  G  (or  with  respect  to  whom  the 
most  complete  evidence  is  available) 
may  not  have  been  operating  the  train. 
In  such  cases,  alcohol  may  be  viewed  as 
a  distinctly  secondary  or  "possible" 
contributing  cause. 

In  a  third  case  (Camden,  Arkansas), 
evidence  suggests  the  possibility  of 
alcohol  use  by  one  crew  member  and 
marijuana  use  by  a  second  crew 
member.  However,  adequate  samples  • 
were  not  available  for  either  individual; 
and  other  evidence  was  not  dispositive. 
In  a  fourth  case  (Newcastle,  Wyo.)  a 
very  thorough  NTSB  investigation 
concluded  that  marijuana  use  by  the 
engineer  of  the  striking  train  (in  a  rear- 
end  collision)  was  a  contributing  cause 
in  the  accident.  Altboogh  it  is  clear  that 
the  engineer  had  made  fairly  recent  use 
of  marijuana.  FRA  is  not  persuaded  that 
the  current  evidence  it  adequate  to 
conclude  that  the  engineer  used  the 
substance  with  sufficient  recency  to 
have  experienced  acute  effects  at  the 
time  of  the  accident.  However,  NTSB 


had  additional  information  before  it  that 
tends  to  support  its  determination;  and 
FRA's  election  not  to  include  this 
accident  on  Table  2  merely  indicates  a 
judgment  at  the  margin  of  a  very 
difficult  case. 

FRA  calls  attention  to  the  accidents 
on  Table  2a  because  they  mdicate  the 
possible  involvement  of  alcohol  and 
drugs  in  some  of  the  more  serious  events 
of  the  past  year  and  the  difficulty  faced 
by  the  investigating  agencies, 
particularly  in  the  absence  of  clear 
procedures  to  ensure  that  toxicobgical 
samples  will  be  promptly  obtained.  FRA 
does  not  rely  upon  these  events  in  its 
economic  analysis. 

Train  accidents  reported  to  FRA. 
During  1964,  the  railroads  utilized  cause 
code  510  (impaimwnt  of  efficiency  due 
to  alcohol  or  drug  impairment)  with 
respect  to  2  accidents,  1  of  which  had 
not  been  investigated  by  FRA.  The  latter 
(at  Detroit,  Mich.)  is  reflected  on  an 
updated  Table  3.  (The  Camden,  Ark., 
and  Alvarado,  Texas,  accidents  were 
also  reported  using  code  510,  but  in  each 
case  the  report  was  filed  by  a  railroad 
other  than  the  railroad  employing  the 
crew  members  at  fault,  while  reports 
filed  by  the  employing  railroads  did  not 
make  mention  of  alcohol/drug 
involvement.)  Tables  2  and  3  have  been 
further  modified  by  moving  the  "Proviso, 
Illinois"  accident  formerly  shown  on 
Table  3  to  Table  2  (where  it  is  listed  as 
"Melrose  Park,  Illinois").  This  change  is 
made  because  FRA  did,  in  fact,  make  a 
contemporaneous  investigation  of  that 
occurrence. 

Employee  fatalities  in  train  incidents. 
During  1984,  FRA  identied  three  (3) 
employee  fatalities  in  train  incidents 
that  are  listed,  with  previous  relevant 
incidents,  on  an  updated  Table  4.  Two 
of  these  involved  maintenance-of-way 
personnel,  and  a  third  was  a  brakeman. 

Readers  are  reminded  that  Table  4 
was  designed  to  display  the  full  range  of 
alcohol  and  drug-related  fatalities  in 
train  incidents.  Its  scope  was  broader 
than  the  scope  of  Table  2.  In  preparing 
the  proposals  contained  in  the  NPRM, 
FRA  rdied  upon  20  of  the  accidents 
displayed  on  Table  4  that  involved 
covered  employees  with  appreciable 
blood  alcohol  readings  (19)  or  an 
impairing  drug  found  in  the  body  (1). 

The  1984  data  do  not  change  the  total 
of  20  fatalities  among  covered 
employees  (in  train  irtcidents)  involving 
alcohol  or  drugs  as  a  necessary  element 
in  the  cause  of  the  event.  The  only 
fatality  involving  a  covered  employee 
for  which  available  toxicology  or  other 
evidence  established  alcohol  or  drug 
impairment  was  at  Enola,  Pennsylvania. 
In  that  case  the  yard  brakeman  was 
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struck  by  a  car  body  that  (in  quick 
summary)  had  been  lifted  out  of  the 
centerplate  by  a  heavy  coupling. 
Although  it  may  be  that  the  brakeman 
could  have  avoided  the  hazard  had  he 
been  sober.  FRA's  investigation  could 
not  establish  that  such  would  have  been 
the  case.  Unlike  many  other  train 
incidents  involving  alcohol,  the 
brakeman  evidently  did  not  contribute 
to  the  creation  of  the  hazard  itself. 
Therefore,  FRA  does  not  rely  upon  this 
event  as  a  part  of  the  accompanying 
economic  analysis.  The  events  involving 
the  two  maintenance-of-way  employees 
are,  of  course,  of  interest  with  respect  to 
the  possible  need  for  future  rulemaking 
activity. 

Summary  table.  A  ten-year  summary 
covering  the  period  1975  through  1984  is 
set  forth  as  an  updated  Table  1.  The 
summary  reflects  only  those  events 
believed  relevant  to  the  rulemaking  for 
which  FRA  was  able  to  conclude  that 
alcohol  or  drug  use  by  a  covered 
employee  played  a  necessary  part  in  the 
cause  of  the  accident  or  materially 
affected  the  severity  of  the  accident. 
Accidents  displayed  on  Table  2a  are  not 
included:  nor  are  certain 
aforementioned  employee  fatalities. 
Thus,  the  Table  is  believed  to  state  the 
statistical  case  with  respect  to 
documented  alcohol  and  drug 
involvement  in  a  conservation  way. 

Table  1  shows  that  alcohol  or  drug 
impairment  was  responsible  for  28  train 
accidents  and  20  fatal  train  incidents. 
These  48  accidents  and  incidents 
together  accounted  for  37  fatalities.  80 
nonfatal  injuries.  $20.4  million  in 


railroad  property  damage,  and  $13.8 
million  in  additional  damages  related  to 
environmental  elean-up  at  Livingston. 
Louisiana  (damages  and  clean-up  costs 
stated  in  1984  dollars).  These  totals  do 
not  include  damage  to  lading,  damage  to 
other  non-railroad  property,  public 
response  costs,  or  monetary 
consequences  flowing  from  fatalities 
and  injuries. 

Undocumented  accidents  and 
casualties.  Referring  to  pre-1984  data, 
the  NPRM  concluded: 

[T]he  documented  data  tell  only  a  part  of 
the  8tor>'.  Many  alcohol  and  drug-related 
accidents  and  injuries  are  not  so  recorded 
under  the  existing  reporting  system.  From 
available  information,  it  appears  highly 
probable  that  because  of  the  latitude  present 
in  that  system  the  railroads  either  fail  to 
detect  or  fail  to  report  alcohol  and  drug 
involvement  in  a  significant  number  of  cases. 
For  instance,  of  IS  significant  train  accidents 
identified  by  NTSB  or  FRA  investigations  as 
involving  alcohol  or  drugs,  the  respective 
railroads  reported  alcohol  or  drug 
involvement  in  only  6.  The  under-reporting  of 
alcohol  and  drug  involvement  is  likely  even 
more  pronounced  in  the  vast  majority  of 
accidents  which  do  not  occasion  a  Federal 
investigation. 

(NPRM  p.  14:  49  FR  24254.)  (Considering 
the  Melrose  (Proviso).  111.,  accident  as 
signiHcant  and  deleting  the  Farm,  W. 
Va.,  accident  from  the  count  results  in  a 
ratio  of  15  accidents  determined  to  have 
alcohol  or  drug  involvement  to  7 
accidents  reported  by  the  railroads 
using  code  510  in  the  period  1975-1983.) 

Despite  the  harsh  light  of  public 
atten-tion  focused  on  the  alcohol  and 
drug  problem  in  1984.  the  railroads  used 


cause  code  510  (impairment  of  efficiency 
and  judgment  due  to  alcohol  or  drugs) 
for  only  1  of  the  three  (3)  1984  accident! 
with  respect  to  which  FRA 
investigations  found  alcohol  or  drug 
involvement  in  the  cause.  One 
additional  fatality-producing  train 
accident  for  which  the  railroad 
employed  code  510  was  investigated  by 
FRA  as  an  employee  fatality  and  is 
included  on  Table  4  as  a  matter  of 
administrative  convenience  (Proctor. 
Minn.).  Thus,  with  this  accident 
included,  the  total  for  the  years  1975 
through  1984  is  19  train  accidents 
investigated  by  FRA  and  determined  to 
have  alcohol  or  drug  involvement  in  the 
cause  (or  severity)  only  9  of  which  were 
reported  using  code  510  (the  alcohol/ 
drug  impairment  code)  for  either 
primary  or  contributing  cause. 

FRA  remains  convinced  that  improved 
reporting  systems  and  consistent 
toxicological  testing  of  employees  after 
major  accidents  would  disclose 
numerous  additional  cases  of  alcohol 
and  drug  impairment  among  employees 
involved  in  human  failures. 

The  NPRM  explained  that  alcohol  and 
drug-related  employee  Eatatities  in  train 
incidents  are  at  least  twice  as  numerous 
as  reflected  in  current  statistics.  It 
further  noted  that  many  non-fatal 
injuries  in  train  incidents  are  likely 
cauaed  by  alcohol  and  drugs  each 
year — a  dimension  of  the  problem  for 
which  no  reported  data  are  available. 
(NPRM  at  15.  22-24;  49  FR  24254,  24286- 
24266.) 
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TABLE  1 

SUMMARY  OF  RAILROAD  ACCIDENTS/ INC I  DENTS 

(1975-1984)  WITH  ALCOHOL  OR  DRUGS  DIRECTLY  AFFECTING  CAUSE 


Damage 


Fatalities 

Injuries 

(million  $) 

Train  accidents  investi- 
gated by  FRA 

18 

17 

76 

16.0  (R.R.) 

Other  train  accidents 
rept'd  by  the  railroads 

10 

0 

4 

.3  (R.R.) 

Total  train  accidents 

28 

Employee  casualties/train 
incidents*  (ops  only) 

20 

20 

N/A 

Total  accidents/ 
incidents 

48 

Total  fatalities 

37 

Total  injuries 

80 

R.R.  damage  total 

R.R.  damage  total  (1984  dollars) 

Total  damages  (1984  dollars) 


16.3 
20.4 
34.2** 


*A  train  incident  is  an  event  involving  the  movement  of  railroad  on-track 
equipment  that  results  in  a  death,  a  reportable  injury,  or  a  reportable  illness, 
but  in  which  railroad  property  damage  does  not  exceed  the  reporting  threshold  for 
train  accidents.  This  listing  does  not  include  fatalities  to  non-operating 
employees. 

**Includes  additional  Livingston,  LA.,  damages  of  $13.8  million  in  1984  dollars 
(principally  environmental  cleanup)  but  not  damage  to  lading  or  third  party 
property  in  the  other  accidents. 

NOTES:  (1)  In  this  listing,  one  reported  train  accident  that  involved  minor 
property  damage  has  been  listed  with  train  incidents  because  it  was  investigated 
by  FRA  as  an  employee  fatality. 

(2)  This  listing  does  not  include  alcohol  and  drug-related  fatalities  in 
non-train  incidents  —  i.e.,  in  settings  other  than  railroad  operations. 
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Table  2 
Listing  of  Railroad  Train  Accidents  Involving  Alcohol  and/or 
Drug  Use  as  Causal  Factors* 
(Investigated  by)  FRA 
(January  1975  through  December  1984) 


Accident 
Location 

Black  Rock.  N.V. 


Date 
06-15-75 


Positive 

Lab  Result/Carrier 

Drugs  -  Alcohol 

.16  EH6«  CM/PCT 


Fatalities       Injaries 
36 


Railroad  Property 
Oamage-Equipnent 
and  Maintenance 
of  Way  EstiMte 
of  (U>sts 

70.281 


Oglesby,  6A 


Woo$ter»  Qk40> 


Carnero,  NH 


07-28-77 


.23  ENGR  Sa 


I  458.350 


11-18-78 


12-31-78 


.14  EN6R  Conrail 

.10  BRA 

.27  ENSR  ATSF 


3  167.S04 


1  29.500 


Aurora.  Nl 


Thousands  Pains »  CA 


5-17-79 


7-24-79 


^ENGR.  BN 


.18  ENGR,  SP 


56.400 


4  1.441,700 


AlliaMce.  Ohio 


Royersford,  PA 


9-12-79 


10-01-79 


.17  ENGR.  ConraTI 


N/A    ConraiV 


3  2.416.000 


467.500 


Pisgah.  CA 


5-11-80 


.16  ENGR.  ATSF 
.16  BRA.  ATSF 


3  1.684.7Sa 


Bostic  Yard,  NC 


4-01-81 


.166  ENGR,  Clinchfleld 


244.016 


Accident  Descriptive 

Rear  End  (U)Misio« 
(Passenger  Trains)- 
IntbKicated  eng^Mflr 
of  folloDing  train 
failed  to  control 
train  in  accordance 
■ith  signal   indica- 
tion. 

Oerai laent^caused  ^y 
excessive  speed  o*  a 
restrictive  curve  (1 
locoaotive  and  13 
cars).     Engineer 
operating  under  tke 
Influence  of  alcotwT. 
Side  Collision  -  Mhilt 
under  the  influeiice 
of  alcohol,  engiaear 
and  front  brakeMn 
ignored  stop  sigMl. 
Side  Collision  •  Mbil* 
under  the  Influence  tf 
alcohol,  engineer 
failed  to  control 
■ovenent  of  train. 
Front  brakeaan  failed 
to  take  appropriate 
action. 

Rear  End  Collision- 
Engineer  failed  t* 
control  aoveawnt. 
Head  brakeaan  failed 
to  take  appropriate 
action. 

Rear  End  Collision- 
Engineer  failed  to 
observe  stop  signal 
indication  Mtiile 
under  alcohol 
influence. 

Front  brakeaan  failed 
to  take  appropriate 
action. 

Oerailaent  caused  bf 
excessive  speed 
through  crossover. 
Engineer  fell  asleep. 
Others  in  cab  failed 
to  take  approprtaU 
action. 

Rear  End  Collision- 
Conductor  operating 
locoaotive  under  the 
influence  of 
aarijuana  failed  fee- 
control  train  aoveaent 
in  accordance  «itli 
signal   indication. 
Hear  End  CoUision- 
tngineer  f ai led  to 
operate  train  in 
accordance  wit*  signal 
indication  and  at 
excessive  speed. 
Brakeaan  failed  to 
take  appropriate 
action. 

Head-on  Collision- 
Engineer  faitetf  t» 
operate  train  i* 
accordance  xith  sifMl 
indication  «nf)e  iMiir 
the  influence  of 
alcohol. 


•  Necessary  element  in  the  direct  cause  or  severity  of  the  accident. 

1  Developed  through  the  formal  hearing  and  Investigative  process.    Record  also  revealed  t»,at  .ployee  r«:eived  treatment  at  a  prior 
time  for  alcoholism. 
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Table  2— ContirHMd 
t.istii«9  of  Ra11ro«d  Tr«fn  Accidents  Involving  Alcohol   wtd/or 
Drug  Use  <s  Cms«1  Factors* 
(Investigated  by)  FRA 
(January  ig7S  through  December  1984) 


Accident 
Location 

Duncannon,  PA 


Date 
2-10-82 


Positive 

Lab  Result/Carrier 
Drugs  -  Alcohol 

2enS«,  Conrail 


Fatalities 


Railroad  Property 
Oamage-Equipaent 
and  Maintenance 
of  Hay  Estimate 
Injuries   of  Costs 

4      222.600 


Newport.  AK 


Livingston,  LA 


10-03-82 


9-28-82 


Melrose  Park,  IL^      7-13-83 


Sullivan,  IN 


Greys tone.  NY 


9-14  83 


3-16-84 


.08  EN6R.  MP 


See  Descriptive   ICG 


.298  EN6R.  CNU 


.29  EN6R 
.04  BRA  LN 


ENGR.  Metro-North 


Wiggins,  CO 


4-13-84 


Fireman,  BN  .091 


Si.ver  Bow.  Nt. 


Special  Notes 


11-24-84 


tNGR.  UP  .069 


919,000 
1.669.525 

37,000 
823.828 

65.000 


3,691.428 


1.320.239 


Accident  Descriptive 

Head-on  Collision- 
Engineer  failed  to 
operate  train  in 
accordance  with  signal 
indication.     Brakeman 
failed  to  take 
appropriate  action. 
Side  Collision  (at 
end  of  double  track)- 
Engineer  under  the 
the  influence  of 
alcohol. 

Oerailnent  (con- 
siderable hazardous 
commodities)  Engineer 
and  front  brakeman 
dismissed  for  alcohol 
consumption. 
Derailment.  Engineer 
passed  stop  signal   and 
ran  over  derail. 
Rear  End  Collision- 
Engineer  failed  to 
control  train.     Front 
brakeman  failed  to 
take  appropriate 
action. 

Rear  End  Collisioin. 
Engineer  of  following 
train  failed  to  con- 
trol  train  in 
accordance  with  signal 
indication.     Engineer 
tested  positive 
for  barbituates. 
Head-on  Collision. 
Several  witness 
statements  indicate 
engineer  was 
intoxicated.     Test  on 
engineers  body  was 
positive  for  alcohol, 
but   a  level  could  not 
be  determined  because 
of  the  condition  of 
the  body. 

Derailment  at  68  nph 
on  25  mph  curve. 


■75- 


115.984. 621 

$19,957,598  -  Expressed  in  1984  Dollars 


oin  accident  situations  where  death  did  not  occur,  the  metabolism  of  alcohol   in  the  body  continues.     Hence,  delayed  SAC  testing 
reflects  a  lower  BAC  than  that  which  actually  existed  at  the  time  of  the  accident.     Therefore,  in  the  above  listed  accidents,  the 
SAC  is  understated  (kje  to  the  length  of  elapsed  time  occur Ing  following  the  accident  until  the  testing  process  takes  place. 

©Another  accident  occurred  on  the  Burlington  Northern  Railroad  at  Angora,  Nebraska,  on  Oune  6,  1980.  which  resulted  in  two 
fatalities,  three  injuries,  and  having  railroad  properly  damage  estimated  at  Jl. 530. 000.     The  engineer  of  locomotives  assigned  to  a 
stalled  train  had  coupled  to  a  consist  of  helper  service  locomotives  five  miles  forward  from  the  location  of  the  stalled  train. 
Excessive  speed  and  other  poor  judgement  factors  resulted  in  the  collision  of  the  combined  locomotive  consist  with  the  stalled 
train.     The  BAC  of  the  engineer  controlling  the  movement  was  negative.     The  BAC  of  the  non-controlling  Engineer  was  .074.     The 
responsibility  of  the  controlling  Engineer  was  clearly  direct.     The  responsibility  of  the  non-controlling  engineer  was  subordinate. 
Therefore,  this  accident  was  deleted  from  the  above  listing,  but  is  herein  highlighted  to  provide  clarification. 

*'Known  evacuation  of  areas  residents  only  in  the  Livingston.  Louisiana,  accident. 


*  Necessary  element  in  the  (tirect  cause  or  severity  of  the  KCident. 

2  The  laboratory  report  concluded  that  the  BAC  was  sufficient  to  affect  reflex  and  coordination;  however,  the  BAC  was  not  specified. 
Previously  listed  on  Table  3  as  'Proviso,  IL." 
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Table  2« 

Listing  of  1984  Train- Accidents  Involving  Alcohol  or  Drugs 
for  which  Data  is  Insufficient  to  Establish  Impairment  as  a  Causal  Factor 


Accident 
Location 


Date 


Newcastle. 

WY.  4-22-84 


Positive  Lab  Result/Carrier 
Drugs-Alcohol 

ENGR,  BN 


Fatalities    Injuries 
2  2 


Railroad  Property 
Damage  -  Equipment 
and  Maintenance  of 
Way  Estimate  of  Costs 


1.358,993 


Carbondale, 

IL  S-26-84 


F.   Brkm.    ICG     .0369 


144.907 


Camden.  AK      6-23-84 


Fire.     HP  ( 


700.750 


Alvarado, 
TX  10-21-84 


Brkm,  ATSF 


1.930.391 


Accident  Description 


Rear  End  Collision. 
Engineer  of  following 
train  failed  to  con- 
trol train  in 
accordance  with  signal 
indications.  Engineer 
tested  positive  for 
marijuana. 

Rear  End  Collision. 
Engineer  of  following 
train  failed  to  con- 
trol  train  in 
accordance  with 
signal   indication. 
Front  brakeman 
failed  to  take  appro- 
priate action. 
Side  Collision.     Fire- 
man operating  train 
and  tested  positive 
for  marijuana  (urine). 
Engineer  left  scene 
of  accident.     Witness 
statenents  indicate 
he  appeared  to  have 
consumed  alcohol. 
Side  Collision. 
Engineer  failed  to 
control   train.     Front 
brakenan  tested 
positive  for  alcoliol. 
marijuana  and 
methamphetamine 
(in  urine)  failed  to 
take  appropriate 
action.     According 
to  witnesses,  the 
Engineer  may  have 
have  consumed 
alcohol. 


4.135.041 
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Table  3  .  { 

Listing  of  Railroad  Train  Accidents  InyoWlit)  Alcoiiol   and/or 

Drug  Use  Reported  bjr  Railroad  Carriers  txit  not  Investigated  by  FRA 

(January  197S  through  December  1984) 


Accident 
Location 

Date 

Reporting 

Carrier 

Fatalities 

RMsey.  UV 
Huntingtoa.  OH 

08-02-/6 

UP 
UP 

. 

Jaaaica.  NY 

11-12-7* 

LI 

- 

Tacoma,  M 

0&-22-78 

MILW 

- 

Memphis.  TN 

10-19-79 

SLSf 

- 

Horrilton,  AK 

Burnsyi lie, 
Kest  VA 

02-12 -SO 
03-18-80 

su 

- 

Cirlsbad/£dd> 

MM 
Toledo.  UH 

Detroit,  HI 

04-23-82 
10-23-82 

07-14-84 

ATSf 
Conrail/ 
Toledo  Term. 
NU 

- 

Injuries 


Railroad  Property  Oaitage 
Equipment  and  Maintenance 
of  Way  Estimate  of  Costs 

54.128 
12.000 

38.030 

5.200 

18.000 

24.600 

19,000 


15.500 
10.000 

96.695 


FRA  Cause  Code 

Accident 

Primary 

Contributing 

Tjrpe 

510 

570 

Derailment 

510 

550 

Head  on 
Collision 

524 

510 

Side 
Collision 

533 

510 

Rear  End 
Collision 

510 

- 

Rear  End 
Collision 

510 

■ 

Derailment 
Broken 

510. 

Train 

Collision 

Side 

510 

550 

Collision 

520 

510 

Side 
Collision 

510 

538 

Derailment 

253.153 

427.591  -  Expressed  in  1984  Dollars 


Accident  Code  Descriptives 

510  -  lapairnent  of  Efficiency  and  Judgement  Due  to  Drugs  or  Alcohol 

520  -  Fixed  Signal,  Failure  to  Comply 

524  -  Hand  Signal  Ii^roper 

533  -  Failure  to  Stop  Train  in  Clear 

550  -  Campling  Speed  Excessive 

570  -  Mffing  or  Slack  Action  Excessive 

538  -  S*o«lng  movement,  absence  of  aan  on  or  at  leading  end  of  movement 


Table  4 

Listing  of  Employee  Fatalities  Investigated  by  FRA 

Which  Resulted  from  Train  and  Non-Train  Incidents 

Involving  Alcohol  and/or  Drug  Use 

(January  1975  through  December  1984) 


Accident 
Location 

Charlotte,  NC 
Red  Desert,  WY 

Secor,  IL 
Portland.  OR 
Denver.  CO 

Baltimore.  HO 
Farmvijle,  NC 


West  Cambridge, 
Proctor,  MN 

Stemmers  Run, 

MO 
breen  River 

WY 
Laramie.  WY 

Denver.  CO 

Ranler,  MN 
Livonia.  MI 

LaJunta.  CO 
Chicago,  IL 


Accident 
Date 

1-22-75 
7-02-75 

8-21-75 
8-31-75 
2-15-76 

9-05-76 
12-22-76 


5-20-77 
8-04-77 


2-11-77 

3-18-78 
9-11-78 

323-79 

3-27-79 
4-23-79 

8-11-79 
8-12-79 


Positive  Lab 
Autopo&y  Result 

Yes      No        Drug  Alcohol 

X  .10 

X       .159 


Employee 
Category 


Carrier   Accident  Descriptive 


Unknown 

X 
X 


.14« 

.17 

,37 

.06 


.19 
.lOS 


.07 

.16 
.36 

.ON 

.273 
.07 

.133 
.14 


Yard  Foreman         SOU 
Track  Laborer        UP 


Switchman 
Yard  Foreman 
Oinning  Car 
Inspector 
Brakeman 
Flagman 

TWP 

SP 

DRGW 

UP 
SOU 

Brakeman 
Brakeman 

BM 
OHIR 

Brakeman 

Co  nr  a 

M  of  W  Foreman 
N  of  W  Laborer 

UP 
UP 

Switchman 

DRGU 

Trainman 
Brakeman 

OWP 
CO 

Switchman 
Switchman 

ATSF 
CNH 

Fell   from  moving  freight  train. 

Struck  by  approaching  train  for  which  he  had  failed 

to  provide  personal  safety  clearance. 

Struck  while  In  path  of  approaching  train. 

Struck  while  In  path  of  moving  cars. 

Fell  beneath  coal   train  he  attempted  to  cllmt)  over 

coupling  device  to  reach  opposite  side. 

Fell   i*ile  attempting  to  board  locomotive. 

Suffocated  beneath  spill  of  corn  from  overturned  car. 

Accident  caused  by  his  failure  to  remove  derailing 

device  prior  to  movement,     (type  of  drug  -  impramine) 

Struck  while  in  path  of  approaching  train. 

Crushed  between  side  ladder  of  moving  locomotive  and 

standing  cars  (misaligned  movement). 

Struck  by  approaching  train  while  he  crossed  track. 

Expired  from  smoke  inhalation  from  bunkhouse  stove. 

Lost  balance  and  fell  beneath  train  while  crossing 

between  moving  cars. 

Fell  beneath  moving  train  wtiile  alighting  from 

caboose. 

Fell  beneath  caboose  from  which  he  was  alighting. 

Fell  beneath  or  placed  himself  in  path  of  a  moving 

caboose. 

Fell  beneath  caboose  while  attempting  to  board  it. 

Ran  over  by  approaching  train  while  he  sat  on  track. 
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Tatle  4 

Listing  of  Employee  Fatalities  Investigated  t>>  FRA 

Mhich  Resulted  froa  Train  and  Non-Train  Incidents 

Involving  Alcohol   and/or  Drug  Use 

<Januarjr  1975  through  December  1984) 


Accident 
Location 


Accident 
Date 


Autoposjr 
Yes      No 


Wilmington,  CA       11-23-79  x 

Lubbock.  TX  3-23-80  x 


St.  Louis,  NO 

E.  St.  Louis, 
IL 


St.  Helens,  OR 

Hotchkiss,  CO 

Calamus,  OR 

Eola.  IL 
Potts  Valley. 
VA 

cTaymont,  OE 

An*ierst,  MA 

Paxton,  to. 

Concord,  KY 
Villa  Grove,  IL 

Elkhart,  KS 

Kearny,  NJ 
Enola,  PA 
hapfor,  KY 


9-0S-80 

11-02-80 

2-11-81 
2-19-81 
3-19-81 

10-28-81 
3-01-82 
4-19-82 
5-26-82 

12-10-82 

4-28-83 
5-03-83 

7-07-83 

9-30-83 
6-30-84 
8-25-84 


Positive  Lab 

Result 
Oruq  Alcohol 

.11 

.116 

.111 

.102 

.08 
.336 

.38 

.104 

.36 

.ISS 

.034 

.02 

.29 

.18 

.35 

.085 
.167 
.27 


Employee 
Catejorjf 


Carrier   Accident  Descriptive 


Brakeman        UP 
Yard  Helper    ATSF 


Saitchman 


MP 


Clerk  Messenger   NU 


Brakeman 

BN 

Track 
Patrolman 
Brakeman 

DfiGW 
SP 

Yard  Clerk 

BN 

Carpenter 

NU 

Lineman 

Amtrak 

Machine 

Operator 
Machine 

Operator  hel 
Trackman 
Conductor 

CV 

UP 
per 

CO 
MP 

Brakeman 

ATSF 

Trackman 
Brakeman 
Trackman* 

ATK 

CR 

SBO 

Struck  by  side  collision  with  car  he  placed  to  fo«l 

during  prior  saitching  aoveaent. 

Fell  beneath  moving  cars  while  crossing  from  ooe  side 

to  the  other  to  facilitate  an  uncoupling.  Drug  type 

not  identified. 

Fell  beneath  moving  cars  he  was  attea^ting  to 

uncouple. 

Operated  company  highway  vehicle  onto  interstate 

highway  against  current  of  traffic  and  collided  with 

another  vehicle.  , 

Signaled  to  initiate  movement  and  did  not  stand  dear 

of  it. 

Fell  from  on  track  inspection  vehicle  while  it  was  <« 

motion  in  an  apparent  state  of  unconsciousness. 

Alighted  from  locomotive  into  path  of  approaching 

train. 

Placed  himself  in  path  of  approaching  train. 

Fell  from  bridge  to  river.  Safety  belt/line  not 

secured. 

Electrocuted  when  he  progressed  with  work  prior  to 

power  being  shut-off. 

Drove  equipment  into  path  of  approaching  train. 

Dismounted  machine  from  live  side  into  path  ow 

approaching  train. 

Struck  by  approaching  train  while  inspecting  track. 

Struck  while  in  the  path  of  the  movement  of  his 

train. 

Struck  by  overturning  car  for  which  he  was  to  control 

movement. 

Struck  by  train. 

Struck  by  freight  car. 

Struck  by  train. 


♦Living  in  camp  car  —  off  duty  at  time  of  accident. 


Train/Engine  Service 
Transportation  (Other) 

Maintenance  of  Hay 


Summary  of  Employee  Category  and  Type 

Train  21 

Engine 

Yard  Clerk  1 

Messenger  1 

Dining  Car  Inspector  1 

Track  Patrolman  2 

Track  Laborer 

Foreman 

Carpenter 

Lineman 

Machine  Operator 

Machine  Operator  Helper 

Grand  Total  15 


BILUNO  CODE  4S10-06-C 
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Comments  on  the  Accident  Data 

Preface  to  the  comments.  FRA  cannot 
escape  the  necessity  to  comment  on  the 
role  reversal  demonstrated  by  the 
comments  in  this  rulemaking. 
Historically,  the  railroads  urge  before 
this  agency  and  the  Congress  that  the 
industry  operates  with  a  generally  high 
level  of  safety  (as  it  has,  particularly  in 
recent  years).  Employee  organizations, 
on  the  other  hand,  traditionally  stress 
the  risks  to  their  safety  posed  by  the 
remaining  hazards.  Indeed,  in  recent 
years  labor  organizations  have  filed 
numerous  law  suits  challenging  FRA 
administration  of  the  Federal  railroad 
safety  laws  and  regulations  without  the 
foundation  of  specific  accident  data 
such  as  the  data  presented  by  FRA  in 
this  rulemaking.  FRA,  as  custodian  of 
the  public's  interest  in  both  safe  and 
efficient  transportation,  has  consistently 
sought  to  make  sense  of  both  these 
positions  in  relation  to  the  particular 
regulatory  subject  matter.  In  some  cases 
that  task  has  been  made  more  difficult 
by  the  unstated  economic  agendas  that 
inevitably  influence  positions  taken  on 
safety  regulatory  issues. 

In  the  current  rulemaking  the 
traditional  roles  are  substantially 
reversed.  Labor  representatives 
generally  argued  that  the  safety  problem 
associated  with  alcohol  and  drugs  has 
been  blown  out  of  proportion,  while 
railroad  commenters  have  viewed  the 
problem  as  more  serious.  FRA  has 
considered  these  comments,  but  has 
also  endeavored  to  formulate  its  own 
judgment  with  respect  to  the  public 
policy  significance  of  the  accident  data 
and  accident  potential. 

Comments.  Although  the  commenters 
generally  did  not  submit  information 
bearing  on  the  specific  accident  data 
advanced  by  the  NPRM,  there  were  a 
number  of  comments  bearing  on  its 
relative  significance  for  public  policy.  In 
written  and  oral  comments,  a  union 
officer  at  the  state  level  cited  statistics 
on  total  railroad  accidents,  trip  reports, 
miles  operated,  trains  dispatched,  and 
the  like  for  the  apparent  proposition  that 
the  documented  alcohol  and  drug 
accidents  are  not  statistically 
significant.  Interspersing  quotations 
from  press  accounts  on  the  problem  to 
illustrate  the  alleged  misperceptions  of 
those  presumed  to  influence  public 
opinion,  the  commenter  sought  to 
persuade  FRA  that  "alcohol  and  drug 
use  in  the  railroad  industry  is  very 
minor."  Another  state-level  union  officer 
took  a  similar  approach. 

A  national  UTU  officer  cited  statistics 
from  the  recent  General  Accounting 
Office  review  of  alcohol  and  drug  use  on 
the  railroads  for  the  proposition  that 


alcohol  and  drug-related  accidents  are  a 
very  small  part  of  the  total  railroad 
safety  problem.  A  UTU  member  said 
that  the  alcohol  and  drug  problem  is 
much  less  serious  than  that  of  track  and 
equipment-caused  derailments. 

By  contrast,  the  president  of  a  major 
railroad  said  that  "the  true  extent  of 
human  su^ering — and  property 
damage — that  result  from  alcohol  and 
drug  use  in  the  railroad  industry  is 
understated."  The  AAR  added  the 
following: 

(A)lcohol  and  drug  abuse  poses  a 
particular  problem  for  the  railroad  industry 
because  of  the  potential  for  widespread 
disaster  stemming  from  actions  of  an 
employee  influenced  by  alcohol  or  drugs  .  .  . 
.  It  would  be  a  dereliction  of  duty  for  the 
raifaxMds  and  FRA  not  to  utilize  every 
weapon  at  their  disposal  to  curb  alcohol  and 
drug  abuse  on  the  railroads. 

Significance  of  the  Prevalence  and 
Accident  Data 

Both  the  data  bearing  on  the  extent  of 
the  alcohol  and  drug  use  problem  in  the 
railroad  industry  (prevalence  of  use  and 
job-related  use)  and  the  accident  data 
must  be  considered  in  determining 
whether  alcohol  and  drug  regulations 
are  reasonably  "necessary"  to  safety. 
The  accident  data  are  crucial  to 
understanding  the  actual  and  potential 
consequences  of  job-related  use.  The 
circumstances  of  the  individual 
accidents  are  of  interest  in  attempting  to 
determine  whether  the  accidents  could 
have  been  prevented  by  reasonable 
measures.  Prevalence  data  is  useful  in 
identifying  potential  accident  exposure, 
formulating  qualitative  judgments 
concerning  the  extent  to  which  alcohol 
and  drug  involvement  in  accidents  may 
be  under-reported,  and  determining  on 
the  one  extreme  whether  the  affected 
population  is  a  minute  and  intractable 
minority  (and  thus  virtually  impossible 
to  find  before  an  accident)  or.  on  the 
other,  whether  the  problem  is  spread 
over  a  vast  number  of  lightly-affected 
employees  (perhaps  drawing  into 
question  the  capacity  of  the  industry  to 
apply  certain  countermeasures  to  the 
target  population). 

Based  on  its  review  of  accident 
investigation  files  and  reports,  as  well 
as  the  aggregate  data,  FRA  believes  that 
the  accident  picture  is  both  serious  and 
susceptible  to  modification.  Prevalence 
data  tends  to  confirm  the  strong 
indications  that  the  accident,  casualty 
and  damage  statistics  (tying  alcohol  or 
drug  involvement  to  particular 
accidents]  are  incomplete.  At  the  same 
time,  it  is  clear  that  the  target  population 
of  actual  and  potential  Rule  G  offenders, 
while  significant,  is  not  beyond  the 
capacity  of  disciplinary  systems  or  EAPs 


to  handle  (although  some  additional 
resources  will  Ukely  be  required). 

Ideally,  it  would  be  desirable  to 
combine  prevalence  and  accident  data 
in  an  incidence/over-representation 
study  such  as  the  studies  undertaken  in 
the  motor  vehicle  Geld  (showing  that 
impaired  employees  are  more  likely  than 
non-impaired  employees  to  become 
involved  in  accidents).  Unfortunately, 
there  are  almost  insuperable  obstacles 
to  obtaining  reliable  and  statistically 
significant  data  of  both  kinds  for  any 
given  time  period.  But  even  if  such  a 
study  were  to  be  feasible,  it  would  make 
little  sense  at  this  juncture  to  delay 
needed  responsive  action  while 
employees  and  members  of  the  public 
gave  their  lives  to  prove  what  is  already 
widely  accepted  by  those  with  expertise 
in  this  field.  Virtually  all  commenters  in 
this  rulemaking  have  agreed  with  the 
proposition  that  alcohol  and  mind- 
altering  drugs  have  effects  on  employee 
performance  that  are  inconsistent  with 
the  safe  discharge  of  their  safety- 
sensitive  functions.  Both  FRA  and  the 
NTSB  share  strong  convictions  with 
respect  to  alcohol  involvement  in  the 
accidents  and  incidents  reported  above 
(with  the  qualification  that  NTSB  has 
not  completed  its  formal  review  of  all 
accidents  that  occurred  in  1984). 
Alcohol,  in  particular,  is  known  to  be  a 
safety  problem  in  every  major  arena  of 
life  where  risks  and  alcohol  use 
correspond.  There  is  no  reason  to 
believe  that  the  situation  is  different  on 
the  railroads  and  every  reason  to 
believe  that  it  is  the  same. 

Fortunately,  the  railroads  employ  a 
variety  of  redimdant  safety  systems 
(including  multi-person  crews  on 
through  trains)  that  limit  the  number  of 
cases  in  which  impairment  results  in 
tragedy.  Unfortiuiately,  it  is  sometimes 
the  case  that  both  the  primary  and 
secondary  safety  systems  fail 
simultaneously.  When  this  occurs,  the 
public  is  put  at  risk. 

Alcohol  and  drug  involvement  in 
major  accidents.  From  the  point  of  view 
of  overall  accident  statistics,  such  as 
total  train  accidents  and  total  casualties, 
there  is  little  question  but  that 
documentation  of  the  alcohol  and  drug 
problem  is  limited.  This  is  especially 
true  when  one  focuses  only  on  the 
railroad-reported  statistics.  For  instance, 
in  1983  the  railroads  reported  3,906  train 
accidents,  but  indicated  alcohol  or  drug 
involvement  in  only  2  of  those  accidents 
(both  of  which  were  investigated  by 
NTSB,  FRA.  or  both  agencies).  This  is 
not  atypical.  Alcohol  and  drug 
involvement  in  other  train  accidents  is 
either  not  detected  or  not  reported. 
Railroad-reported  data  on  alcohol  and 
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drug  involvement  in  train  incidents  that 
produce  personal  injuries  is  not 
available  because  the  current  reporting 
system  does  not  ask  for  it.  and 
anecdotal  evidence  is  very  fragmentary. 

Why,  if  this  is  the  case,  are  FRA  and 
many  other  informed  observers 
demonstrably  concerned?  The  reason  is 
that  a  partial  review  of  the  statistics  is 
misleading,  and  another  dimension  must 
be  examined.  More  careful  review 
suggests  that  alcohol  and  drugs  play  a 
significant  role  in  precisely  those 
categories  of  accidents  that  threaten  the 
public  safety  and  claim  the  lives  of 
employees  and  members  of  the  public — 
i.e.,  the  accidents  that  are  the  highest 
priority  for  action  by  FRA. 

For  instance,  during  the  period 
January  1982  through  August  1984,  there 
were  33  train  accidents  on  the  Nation's 
railroads  that  resulted  in  fatalities, 
exclusive  of  accidents  at  rail/highway 
grade  crossings  (a  category  with  respect 
to  which  the  public  sector  response  is 
massive  and  with  respect  to  which  rail 
employee  impairment  is  unlikely  to  be  a 
major  factor).  Of  the  33  fatal  train 
accidents,  at  least  3  (9  percent]  can  be 
attributed  to  alcohol  impairment.  Those 
33  accidents  caused  59  fatalities,  of 
which  at  least  9  (15  percent]  resulted 
from  the  accidents  involving  alcohol. 

In  the  NPRM.  FRA  explained  that 
where  autopsies  were  available  for 
employees  killed  in  train  incidents,  22  of 
136  cases  {16  percent)  showed  positive 
results  for  significant  levels  of  alcohol  or 
other  drugs  (principally  alcohol).  (This 
percentage,  incidentally,  is  much  higher 
than  the  most  pessimistic  estimates  of 
job-related  alcohol  or  drug  use  for  any 
given  duty  tour.)  This  was  true  despite 
the  fact  that  not  all  autopsies  contained 
toxicological  analyses.  NPRM  at  22-24; 
49  FR  24265,  24266.  To  this  information 
should  be  added  the  fact  that  most 
toxicological  analysis  performed  during 
the  period  probably  was  not  capable  of 
detecting  the  presence  of  many  drugs  of 
abuse  at  all  significant  levels. 

In  short,  alcohol,  in  particular,  is  a 
significant  problem  affecting  the  number 
of  fatalities  resulting  from  railroad 
operations.  Further,  the  potential  exists 
for  significant  accidents  affecting  the 
public.  For  instance,  the  Livingston, 
Louisiana,  derailment  of  September  28, 
1982,  was  one  of  the  most  serious 
hazardous  materials  accidents  in  the 
United  States  since  1980,  resulting  in  the 
release  of  hazardous  materials  and  a 
major  evacuation. 

Potential  for  catastrophic  accident. 
An  accident  like  Livingston  could 
happen  again,  with  even  more  grave 
consequences.  The  railroads  transport 
large  quantities  of  explosives, 
flammable  gases,  flammable  liquids,  and 


poisons,  including  products  capable  of 
producing  both  short  and  long-term 
damage  to  the  environment.  An  example 
of  a  product  which  presents  a  large  risk 
of  open-air  detonation  is  propane.  A 
single  tank  car  may  contain  30.000 
gallons  of  that  product,  sufficient  to 
create  a  large  vapor  cloud  and  inflict 
damage  over  a  wide  area  if  ignited.  The 
railroads  also  carry  many  of  the  same 
chemicals  that  have  caused  major  public 
concern  when  accidentally  released 
from  chemical  factories. 

Although  the  Department  of 
Transportation  has  required  tank  car 
builders  and  owners  to  expend  millions 
of  dollars  upgrading  their  equipment  to 
make  it  more  crashworthy,  no  container 
nan  withstand  the  kinetic  forces 
associated  with  a  high-speed  accident 
that  happens  to  follow  a  particularly 
destructive  pattern  (as  when  cars  are 
turned  at  a  sharp  angle  to  the  track 
centerline  and  "stack  up"  on  one 
another  in  a  major  derailment  or 
collision). 

Indeed,  despite  improved  track,  safer 
equipment  improved  training,  and  lower 
normalized  accident  rates  overall 
compared  with  five  years  ago,  the 
potential  for  a  catastrophic  hazardous 
materials  accident  still  exists.  FRA 
continues  to  work  through  regulatory 
development  and  enforcement  efforts  to 
limit  the  degree  of  this  risk.  However, 
any  strategy  that  omits  countermeasures 
directed  at  the  problem  of  alcohol  or 
drug  impairment  is  incomplete. 

Similarly,  alcohol  and  drug 
impairment  threatens  the  safety  of 
passenger  operations.  Not  only  must 
crews  of  passenger  trains  be  free  of 
alcohol  and  drug  impairment,  so  must 
the  crews  of  freight  trains  that  operate 
over  the  same  rights-of-way.  If  we  have 
not  yet  experienced  a  serious  passenger 
train  accident  for  which  alcohol  or  drug 
involvement  has  been  documented,  it 
must  nevertheless  be  remembered  that 
the  potential  exists. 

Railroad  Lifestyle  and  the  Need  for 
Action 

Working  Conditions  and  Regulation 

Throughout  this  rulemaking  it  has 
been  suggested  by  some  labor 
representatives  and  others  that  alcohol 
and  drug  use  is  a  manifestation  of  a 
problem,  rather  than  the  problem  itself. 
According  to  this  line  of  argument,  FRA 
should  be  concentrating  on  the 
improvement  of  railroad  working 
conditions  generally — particulariy  better 
recreational  opportunities  at  away-from- 
home  terminals,  greater  regularity  in 
railroad  work  schedules,  and  better 
advance  notice  of  unscheduled 
assignments. 


It  is  impossible  to  determine  whether 
railroad  working  conditions  actually 
confribute  materially  to  alcohol  and 
drug  use  patterns.  Certainly  in  some 
respects  they  may.  Labor  and 
management  clearly  need  to  work  oa 
mechanisms  to  limit  layovers  at  away- 
from-home  terminals.  Such  layovers 
mean  idleness  away  from  the 
employee's  family,  most  often  under  less 
than  ideal  conditions. 

By  the  same  token,  it  is  not  possible  to 
conclude  that  alcohol  and  drug  use  is 
exclusively  a  function  of  boredom  or 
irregular  hours.  Excessive  use  of  alcohol 
can  be  found  tn  many  meccas  of  leisure- 
time  activity,  where  entertainment  and 
cultural  eiuichment  are  available  oa 
every  hand.  £>rug  abuse  can  be  found 
even  among  those  who  work  regular 
shifts. 

FRA  believes  that  substantial  control 
of  alcohol  and  drug  use  patterns  in  the 
railroad  industry  can  be  achieved 
despite  any  conditions  that  may  tend  to 
foster  or  aggravate  them.  Indeed,  the 
problems  of  irregular  hours,  short  calls, 
and  disrupted  body  rhythms  make  it  all 
the  more  important  that  alcohol  and 
drug  use  be  brought  under  control 
Substance  abuse  cannot  cancel  out  the 
effects  of  fatigue  or  depression;  to  the 
contrary,  uncontrolled  alcobcd  and  drug 
use  can  only  make  the  situation  worse. 
Many  of  the  accidents  reviewed  for  this 
rulemaking  apparently  involved 
inattention  or  sleep  by  one  or  more 
employees;  and  the  evidence  is  strong 
that  alcohol  or  drug  use  exacerbated 
pre-exis^ing  propensities  for  such 
behavior. 

FRA  is  not  authorized  to  engage  in  a 
wholesale  reordering  of  economic 
relationships,  railroad  crew  caUioB 
practices,  and  housing  arraugiUMBta  at 
away-from-home  terminals  in  the  hope 
that  experimental  regulations  will  tend 
to  promote  improved  performance. 
Indeed,  the  Hours  of  Service  Act,  whidi 
already  bears  many  marks  of  labor- 
management  influence,  occupies  much 
of  this  field  and  effectively  precludes 
comprehensive  regulation  under  the 
Federal  Raifroad  Safety  Act 

FRA  can  offer  means  of  controlling 
alcohol  and  drug  use;  and  employees 
and  the  railroads  can  bring  about 
significant  improvements  in  safety  if 
they  continue  to  view  their  use  as  a 
common  enemy. 

"Cut  System  "  Proposals 

FRA  has  also  coiisidered  the  views  of 
employee  representatives  who  have 
urged  the  adoption  of  provisions 
permitting  employees  to  "mark  off~ 
when  they  are  given  short  notice  of 
unscheduled  assignments.  FRA 
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recognizes  the  legitimate  interests  of 
both  the  railroads  and  their  employees 
with  respect  to  availability  for 
unscheduled  service.  Although  current 
collectively  bargained  arrangements 
clearly  contemplate  that  certain 
employees  hold  themselves  in  readiness 
for  extended  periods  of  time,  and  labor 
has  as  great  an  economic  stake  in  those 
arrangements  as  management,  mutiple 
factors  indicate  that  the  parties  should 
re-examine  current  arrangements, 
particularly  the  extensive  use  of  extra  or 
"spare"  boards  for  employees  in  train  or 
engine  service.  The  issues  attendant  to 
this  practice  go  far  beyond  the  problem 
of  the  employee  who  fails  to  estimate 
correctly  his  call  time  and  is  "caught 
short"  by  a  call  received  just  after  the 
employee  has  consumed  an  alcoholic 
beverage.  In  many  cases,  extra  board 
work  means  extremely  irregular  hours, 
producing  fatigue  and  disruption  of 
normal  body  rhythms. 

The  Hours  of  Service  Act  is  only  a 
very  limited  control  on  this  problem.  It 
provides  the  assurance  that  an 
employee  will  have  an  opportunity  to 
rest,  without  consideration  for  the 
timing  of  the  rest  in  relation  to  previous 
sleep  cycles  or  the  anticipated  upcoming 
duty  tour.  Responding  to  this  set  of 
problems  is  a  matter  far  beyond  the 
scope  of  this  rulemaking.  The  parties 
may  find  solutions  in  more  adequately 
staffed  extra  boards,  more  scheduled 
assignments,  or  a  more  liberal  policy 
that  would  permit  employees  to  mark  off 
without  penalty  if  a  short  call  catches 
the  employee  in  any  way  unrested  or 
unfit  to  work. 

This  problem  will  not  be  solved  by 
taking  the  position  that  all  proposals  for 
the  adjustment  of  existing  contractual 
provisions  relating  to  unscheduled 
service  are  intended  to  accommodate 
the  problem  drinker  or  drug  user. 
Progress  will  be  made  only  if 
management  takes  the  position  that  this 
is  an  issue  of  health  and  welfare,  as  well 
as  personal  convenience,  and  if  labor 
recognizes  that  concessions  will  have  to 
be  made  that  may  limit  the  desire  of 
some  employees  to  maximize  earnings 
through  maximum  availability. 

FRA  believes  that  the  frustrations 
with  current  arrangements  that  have 
been  expressed  repeatedly  in  this 
rulemaking  can  provide  an  impetus  to 
constructive  collective  bargaining.  FRA 
will  watch  with  interest  to  ascertain 
whether,  and  to  what  degree,  the  parties 
make  progress  toward  a  more  rational 
and  humane  system.  We  do  not  rule  out 
the  possibility  of  regulation  should  they 
fail  to  do  so. 


Difficulty  of  Detection 

Several  provisions  of  the  proposed 
and  final  rules  mandate,  or  authorize, 
use  of  breath  or  body  fluid  testing  to 
ascertain  whether  alcohol  or  drugs  have 
been  used  and,  if  they  have,  the  extent 
of  that  use  and  likelihood  of  a  resulting 
performance  impairment.  One  of  these 
provisions  (post-accident  toxicological 
testing)  does  not  involve  a  foundation  of 
specific  behavioral  or  clinical 
indications  that  can  be  directly  related 
to  alcohol  or  drug  use,  but  rather  the 
occurrence  of  an  event  that  suggests  the 
probability  of  human  failure  (or  the 
possibility  of  human  failure  coupled 
with  a  high  degree  of  public  interest  in 
determining  cause).  The  provision 
authorizing  the  railroad  to  conduct 
breath  and  urine  tests  also  contains 
categorical  criteria  directed  at  situations 
where  fitness  is  called  into  question.  In 
the  case  of  pre-employment  drug 
screens,  testing  is  also  mandated  in 
connection  with  a  medical  examination. 
The  reader  who  has  not  been  involved 
in  the  process  of  public  participation 
may  well  ask  why  it  is  necessary  to 
authorize  testing  when  the  employee 
does  not  show  outward  signs  of 
impairment.  The  answer  to  that  question 
is  straightforward:  in  a  significant 
proportion  of  cases — probably  a  clear 
majority  of  the  cases  involving 
violations  of  this  final  rule — there  may 
be  no  external  signs  detectable  by  the 
lay  person  or,  in  many  cases,  even  the 
physician.  Reliance  upon  traditional 
detection  techniques  will  not  provide 
the  capability  to  detect  on-the-job 
impairment,  let  alone  the  kind  of  drug 
use  habits  sought  to  be  identified  in  pre- 
employment  drug  screens. 

The  result  of  uneven  detection  is 
reduced  deterrence.  Therefore,  it  is 
crucial  that  a  detection  capability  be 
provided  if  alcohol  and  drug-related 
accidents  and  casualties  are  to  be 
prevented. 

Both  alcohol  and  the  variety  of 
controlled  substances  pose  detection 
problems.  Obviously,  the  majority  of 
railroad  supervisors  are  better  able  to 
detect  extreme  alcohol  impairment  than 
drug  impairment.  The  signs  are  generally 
more  obvious,  the  order  of  alcoholic 
beverages  provides  a  more  distinctive 
cue  (in  some  cases),  and  supervisors  are 
generally  either  social  drinkers 
themselves  or  have  spent  extended 
periods  around  social  drinkers. 
Supervisors  may  even  have  had  the 
opportunity  to  see  a  given  employee 
both  sober  and  clearly  intoxicated  (it  is 
to  be  hoped  off  the  job)  so  as  to  provide 
benchmarks  for  evaluation. 

However,  even  the  effects  of  alcohol 
do  not  always  provide  clear  indications. 


Alcoholics  and  other  habituated 
drinkers  may  be  able  to  achieve 
elevated  BAC's  (even  in  excess  of  .30 
percent)  without  showing  outward  signs 
that  would  be  evident  to  a  person  with 
limited  training.  Indeed,  a  person  with 
extensive  training  might  not  note  the 
effects  unless  that  person  were  making 
specific  inquiry.  (This  does  not  mean 
these  drinkers  are  safe  to  work  with. 
Acquired  tolerance  for  alcohol  is  likely 
selective,  and  even  the  habituated 
drinker  may  drink  in  excess  of  the 
selective  tolerance  level.  Indeed,  most 
alcoholics  do  so  with  some  frequency.) 
As  FRA  noted  in  the  NPRM  (without 
subsequent  contradiction),  research 
indicates  that  social  drinkers, 
bartenders,  and  even  some  police 
officers  cannot  accurately  judge  levels 
of  intoxication.  Langenbucher.  J.W..  and 
Nathan.  P.E..  "Psychology,  Public  Policy, 
and  Evidence  for  Alcohol  Intoxication." 
American  Psychologist^  38(10):1070- 
1077, 1983.  The  problem  is  two-edged.  It 
is  possible  for  an  observer  to  rate  a 
sober  person  as  intoxicated.  But  it  is 
also  possible  for  an  observer  to  rate  a 
person  sober  who  has  achieved  a  BAG 
of  .10  or  more  (even  if  the  subject  is  not 
an  alcoholic  or  heavy  drinker). 

The  fact  that  medical  personnel 
become  involved,  as  in  a  case  of  an 
injury  to  an  employee,  may  not 
appreciably  improve  the  situation.  Many 
emergency  rooms  regularly  test  blood 
samples  for  ethanol  precisely  because 
they  can  miss  even  high  blood  alcohol 
level  during  triage.  Indeed,  hospitals 
have  experimented  with  use  of  breath 
testing  devices  in  an  effort  to  more 
quickly  determine  blood  levels.  Gibb, 
Kenneth  A.,  M.D.,  et  al„  "Accuracy  and 
Usefulness  of  a  Breath  Alcohol 
Analyzer,"  Annals  of  Emergency 
Medicine.  13(7):516-520, 1984.  The 
problem  of  detection  may  be 
particularly  severe  where  the  alcohol 
impaired  person  is  injured.  Although  the 
medical  facility  may  determine  the 
blood  alcohol  level  incident  to 
diagnosis,  public  records  may  not  reflect 
that  determination  (unless  a  deliberate 
effort  is  made  to  do  so);  and  officials 
responding  to  the  accident  may  fail  to 
note  the  impairment.  See.  e.g..  Maul, 
Kimball  I.,  M.D.,  et  al.,  "Culpability  and 
Accountability  of  Hospitalized  Injured 
Alcohol-Impaired  Drivers,"  Journal  of 
the  American  Medical  Association, 
252(14):1880-1883, 1984  (of  37  cases  with 
elevated  blood  alcohol  levels, 
investigating  officer  made  no 
determination  regarding  alcohol 
ingestion  in  13  cases;  5  of  the  remaining 
24  subjects  were  thought  not  to  have 
been  drinking). 
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It  has  recently  become  possible  to 
evaluate  alcohol  use  by  a  horizonal  gaze 
nystagmus  test  (precise  measurement  of 
eye  movement).  However,  use  of  this 
technique  requires  considerable  training 
and  practice;  it  is  not  presently  a 
substitute  for  more  direct  measurement 
of  blood  alcohol  levels;  and  it  does  not 
appear  likely  that  any  significant  portion 
of  railroad  supervisors  could  be 
quahfied  in  this  technique,  given  the 
many  competing  demands  on  their  time 
and  attention. 

If  detection  of  alcohol  use  is  difficult, 
detecting  the  use  of  the  wide  variety  of 
controlled  substances  presents  a 
challenge  that  is  even  more  formidable. 
Many  drugs  of  abuse  produce  effects 
much  more  subtle  or  complex  (and 
sometimes  more  pernicious)  than 
alcohol.  Although  cases  of  more  extreme 
drug  intoxication  (or  withdrawal)  may 
produce  symptoms  and  behaviors 
sufficient  to  trigger  detection,  most  drug 
abusers  will  be  careful  to  control  their 
demeanor  when  there  is  a  threat  of 
detection.  Commenters  in  this 
rulemaking  generally  recognized  this 
problem,  although  labor  spokesmen 
sometimes  contended  that  co-workers 
know  who  is  doing  drugs  (in  some  cases, 
presumably,  because  of  the  admissions 
of  the  drug  user  or  observation  of  drug 
use). 

At  least  one  large  metropolitan  police 
department  has  begun  developing 
techniques  for  evaluating  subjects  to 
determine  drug  intoxication  by  category 
of  substance,  using  highly  trained  and 
practiced  observers.  However,  the  utility 
and  transferability  of  this  expertise  is 
only  now  being  evaluated.  Certainly 
there  are  no  shortcuts  on  the  horizon. 

Although  it  is  possible  to  provide 
railroad  line  supervisors  with  enough 
information  to  evaluate  egregious  cases 
and  from  a  reasonable  suspicion  of  drug 
impairment  sufficient  to  warrant  further 
evaluation  (or  testing),  it  is  not  realistic 
to  suppose  that  supervisors  can  do  what 
physicians,  police  officers  and  others 
cannot — readily  detect  drug  use  by  a 
substantial  portion  of  persons  who  are 
currently  impaired.  Again,  many 
hospitals  routinely  run  drug  screens  on 
patients  admitted  for  treatment 
precisely  because  of  the  difficulty  of 
detection  (and  the  need  both  to  respond 
to  problems  of  toxicity  and  avoid 
interactions  with  therapeutic  drugs)  and 
the  potential  confusion  between  drug 
use  symptoms  and  other  physical  or 
mental  problems. 

In  sum,  to  decide  that  alcohol  and 
drug  use  in  railroad  operations  will  be 
dealt  with  only  where  acute  effects  are 
so  dramatic  as  to  become  Motorious 
would  be  to  acquiesce  in  the 
continuation,  and  potential  growth,  of 


this  problem.  From  the  point  of  view  of 
regulatory  strategy,  the  only  present 
alternative  to  such  acquiescence  is  the 
selected  use  of  breath  aiul  body  fluid 
testing.  With  reluctance,  but  without 
regret,  FRA  has  chosen  that  alternative. 

Summary  of  Conclusions 

On  the  basis  of  available  information, 
including  comments  submitted  in 
response  to  the  ANPRM  and  NPRM, 
FRA  has  determined  that  fmal  rules 
should  be  issued  to  control  alcohol  and 
drug  use  in  railroad  operations.  The 
problem  of  job-related  alcohol  and  drug 
use  by  railroad  employees  is  significant 
and  can  be  shown  to  have  significant, 
unacceptable  consequences.  Control  of 
this  problem  is  necessary  both  to 
prevent  accidents  and  casualties  of  the 
kind  already  experienced  and  to  reduce 
further  the  risk  of  a  truly  catastrophic 
accident.  FRA's  conclusions  and 
analysis  are  contained  in  this  document 
and,  to  the  extent  not  superseded  by  this 
document,  in  the  NHIM.  FRA's 
conclusions  are  broadly  summarized 
below. 

Conventional  methods  of  controlling 
the  alcohol /drug  problem  have  proven 
inadequate  by  themselves.  Rule  G 
enforcement,  while  crucial  to  control  of 
volitional  drinking  and  drug  use,  has 
been  hampered  by  inadequate  means  of 
detection,  limited  incentives  for  self- 
referral,  and  the  reluctance  of  co- 
workers to  identify  the  offender. 
Accordingly,  most  violations  do  not 
come  to  the  attention  of  management 
and  the  intended  deterrent  effect  of  the 
rule  is  compromised.  EPAs  have  made 
major  strides  in  addressing  the  problems 
of  employees  with  substance  abuse 
problems,  but  even  the  best  of  the 
programs  have  been  unable  to  attract 
early  partidpation  by  many  in  the  target 
population.  Education  and  awareness 
efforts,  while  helpful  in  modifying 
attitudes  if  coupled  with  institutional 
changes,  cannot  be  expected  to  solve 
the  problem  alone.  (For  further  analysis 
see  NPRM  at  26-52;  49  FR  24266-24271.) 

Exclusive  reliance  on  voluntary 
programs  is  not  warranted  by  available 
information  and  would  be  detrimental  to 
the  voluntary  programs  themselves. 
FRA  is  encouraged  by  the  progress  of 
employee  representatives  and  the 
railroads  in  implementing  the  elements 
of  Operation  Red  Block,  including  active 
participation  by  employees  through  their 
union  organizations  in  prevention  and 
referral  activities.  It  may  be  that  several 
years'  experience  with  the  new 
voluntary  programs  will  demonstrate 
their  effectiveness  and  durability  to 
such  a  degree  that  regulation  and 
enforcement  can  be  modified  to  a 
significant  extent.  However,  it  is  not  yet 


clear  that  this  is  the  case.  Indeed,  the 
drive  toward  Federal  regulation,  and  the 
extensive  process  of  factfinding  and 
analysis  that  has  accompanied  it.  has 
actually  provided  the  foundation  for  the 
current  voluntary  initiatives.  It  is  mofc 
likely  that  reasonable  enforcement 
practices  and  active  labor-management 
cooperation  in  prevention  programs  will 
reinforce  one  another  than  it  is  that 
either  approach  can  replace  the  other. 

It  would  be  a  retreat  6tMn 
responsibility  to  conjectuie  that 
voluntary  programs  can  do  the  fob 
alone.  FRA  withheld  regulatory  actkm 
for  over  a  decade  after  passage  of  the 
Federal  Railroad  Safety  Act  of  1970 
precisely  for  the  purpose  of  promoting 
voluntary  solutions  and  promoting  their 
implementation.  Although  much  was 
accomplished  during  that  period,  it  has 
become  evident  that  much  more  needs 
to  be  done.  The  programs  now  being 
launched  under  the  rubric  Operation 
Red  Block  are  conceptually  sound  and 
offer  great  promise.  However,  they  lack 
the  kind  of  national  track  record  that 
would  permit  any  evaluation  of  their 
effectiveness  over  the  long  term. 
Information  presented  on  Operation  Red 
Block  during  the  process  of  puUic 
participation  in  response  to  the  NPRM 
indicated  that  the  experiment  is  still  in 
its  infancy.  Some  witnesses  testified  on 
the  basis  of  only  a  few  months' 
experience  with  the  program.  While 
some  components  of  the  concept  have 
been  tested  on  a  small  scale,  the  long 
term  viability  and  durability  of  the 
approach  must  necessarily  be 
demonstrated  over  a  period  of  several 
years  and  on  a  representative  group  of 
railroads.  There  is  some  question,  for 
instance,  whether  programs  requiring 
heavy  employee  involvement  (or 
"ownership")  can  be  successfully 
transplanted  to  those  railroads  where 
labor-management  relations  are 
generally  less  favorable  to  the  growth  of 
such  cooperative  ventures.  It  remains  to 
be  seen  whether  the  partnership 
approach  of  Operation  Red  Block  can 
actually  serve  as  an  "ice  breaker"  in  the 
labor  relations  on  those  properties.  In 
short,  although  there  is  every  reason  to 
promote  voluntary  programs  and  to 
believe  that  they  offer  hope  for  turning 
the  problem  around  over  the  long  term, 
there  is  no  basis  for  pulling  back  from 
necessary  regulatory  initiatives. 

Indeed,  Federal  regulations  of  the  kind 
issued  in  this  final  rule  will  actuaUy 
undergird  and  sustain  voluntary 
initiatives  for  several  reasons.  First, 
adoption  of  Federal  standards  expresses 
the  public's  interest  in  the  prevenbon  of 
alcohol  and  drug-related  accidents. 
Second,  imposition  of  a  continuing  legal 
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duty  on  the  railroads  to  prevent  job- 
related  alcohol  and  drug  use  reinforces 
management's  commitment  to  finding 
solutions.  Third,  better  documentation 
of  alcohol  and  drug  involvement  in 
accidents  provides  the  best  illustration 
of  the  need  for  voluntary  action  and  a 
continuing  barometer  of  its  success  or 
failure.  Fourth,  the  enhanced  detection 
capacity  offered  by  this  rule  will  help  to 
reduce  co-worker  tolerance  of  job- 
related  substance  abuse  by  lending 
credibility  to  the  co-worker's  contention 
that  the  alcohol  and  drug  abuser  risks 
discipline  against  both  the  offender  and 
other  employees. 

Absent  the  issuance  of  regulations, 
the  industry  will  not  undertake  optimal 
responsive  action.  It  is  not  reasonable  to 
believe  that  the  railroads  will  be  able  to 
make  significant  strides  in  addressing 
alcohol  and  drug  use  without  the 
encouragement  and  tools  provided  by 
regulations.  Unlike  companies  in  some 
other  industries,  the  Class  I  railroads  are 
generally  self-insured.  There  is  no 
effective  policing  of  safety  practices  by 
insurance  carriers.  (Catastrophic 
coverage  is  often  purchased  on  the 
international  market  and  is  not  believed 
to  be  experience  rated  to  the  particular 
client  in  any  sense  relevant  to  this 
rulemaking.) 

Although  the  railroads  clearly  desire 
to  prevent  alcohol  and  drug-related 
accidents,  and  have  obvious  incentives 
to  do  so.  the  policy  of  the  Railway  Labor 
Act.  as  construed  in  arbitration  and  in 
the  courts,  severely  limits  the  ability  of 
management  to  implement  new 
techniques  to  control  the  problem.  FRA 
has  previously  described  Award  No. 
23334  of  the  First  Division.  National 
Railroad  Adjustment  Board  (June  25. 
1982),  which  blocked  the  attempt  of  a 
western  railroad  to  institute  random 
breath  testing  of  employees  by  use  of  a 
portable  device.  The  Board  ruled  that 
compulsory  testing  was  not  authorized 
by  existing  collective  bargaining 
agreements  and  that  requiring 
employees  to  submit  to  such  testing  was 
inconsistent  with  longstanding  custom 
and  practice  under  those  agreements. 
The  breadth  of  the  language  used  in  the 
award  suggests  that  other,  more  limited 
programs  of  testing  would  also  be 
deemed  to  offend  the  status  quo  policy 
of  the  Railway  Labor  Act,  if 
implemented  by  unilateral  action  of 
management. 

In  theory,  of  course,  the  railroads 
could  bargain  with  employees  to  obtain 
the  right  to  test.  But  history  suggests  that 
there  is  no  real  likelihood  that  such  an 
agreement  could  be  reached,  and  the 
"section  6  notices"  served  prior  to 
issuance  of  the  NPRM  in  this  proceeding 


did  not  even  address  the  subject. 
Management  has  matters  of  greater 
economic  significance  that  it  must  keep 
at  the  top  of  its  bargaining  agenda. 
Employee  representatives  would 
naturally  insist  on  concessions  of 
various  kinds  in  exchange  for  the  right 
to  test,  and  it  is  not  clear  that  all  of  the 
relevant  crafts  would  ever  agree  to 
compulsory  testing.  Even  under  the  best 
of  circumstances,  there  is  no  one  at  the 
negotiating  table  representing  the 
interests  of  pubhc  safety;  and  the  testing 
issue  has  too  great  a  bearing  on  the 
public  interest  to  become  intermixed 
with  other  negotiating  points. 

In  addition  to  the  issue  of  capacity,  it 
is  necessary  to  consider  the  issue  of 
commitment.  FRA  has  concluded  that 
the  managements  of  some  railroads  and 
their  counterparts  in  some  railway 
unions  remain  unaware  of  the  threat 
that  alcohol  and  drug  use  poses  to  the 
safety  and  efficiency  of  their  operations. 
Although  recent  accidents  and  this 
rulemaking  have  had  the  salutary  effect 
of  confronting  some  of  the  railroads  with 
the  extent  of  their  problems,  much 
remains  to  be  done.  Just  as  the 
promotion  of  voluntary  programs 
requires  constant  attention  to  the 
consequences  of  alcohol  and  drug  use. 
so  effective  management  action  will  be 
sustained  only  if  the  railroads  perceive  a 
continuing  need.  Again,  careful 
documentation  of  this  problem  through 
post-accident  toxicological  testing  and 
improved  accident  reporting  will  be 
critical  to  its  resolution. 

The  issuance  of  necessary  and 
appropriate  Federal  regulations  is 
required  by  sound  policy  and  prevailing 
law.  Piecemeal  action  by  individual 
States  is  not  a  viable  alternative  to 
Federal  regulation.  State  agencies  with 
jurisdiction  over  railroad  safety  report 
little  or  no  activity  directed  specifically 
at  the  prevention  of  alcohol  and  drug- 
related  accidents.  At  the  same  time, 
recent  publicity  concerning  this  problem 
has  prompted  interest  on  the  part  of 
legislators  and  others  in  State 
government.  As  explained  in  the  NPRM 
(pgs.  25-26;  49  FR  24266),  it  is  essential 
that  any  regulatory  strategy  be 
implemented  on  a  national  scale  in 
order  to  ensure  the  uniformity  mandated 
by  section  205  of  the  Federal  Railroad 
Safety  Act  of  1970  (45  U.S.C.  434)  and 
avoid  uneconomic  and  potentially 
conflicting  requirements.  The  National 
Association  of  Regulatory  Utility 
Commissioners  has  recognized  this 
imperative  by  supporting  the  proposed 
rules.  The  program  of  State  participation 
in  investigations  and  surveillance  under 
the  Federal  Railroad  Safety  Act  offers  a 
mechanism  for  tapping  the  resources  of 


State  government  without  imposing 
inconsistent  regulatory  requirements  on 
the  railroads  (see  49  CFR  Part  212). 

Finally,  FRA  enjoys  limited  discretion 
in  determining  whether  to  regulate  this 
field.  Section  202  of  the  Federal  Railroad 
Safety  Act  (45  U.S.C.  431)  requires  the 
Secretary  of  Transportation  to 
"prescribe,  as  necessary,  appropriate 
rules,  regulations,  orders,  and  standards 
for  all  areas  of  railroad  safety  .  .  .  ." 
The  statute,  of  course,  entrusts  this 
determination  to  administrative 
judgment.  But  the  information  and  views 
before  FRA  present  a  compelling  case 
for  determining  that  regulation  is.  in 
fact,  necessary  to  the  achievement  of 
the  statutory  objective. 

The  proposed  rules  should  be  adopted 
with  significant  modifications 
responsive  to  the  comments.  As 
reflected  above.  FRA  has  carefully 
considered  whether  the  issuance  of 
regulations  is  necessary  to  safety  and 
has  concluded  that  it  is.  In  proceedings 
on  the  ANPRM  and  NPRM.  FRA  has 
also  reviewed  a  wide  range  of 
alternative  regulatory  strategies  and  has 
identified  those  approaches  that  appear 
to  be  most  appropriate  to  control  of 
alcohol  and  drug  use.  Based  on  review 
of  the  comments  submitted  in  response 
to  the  NPRM,  FRA  has  determined  that 
the  proposals  advanced  by  FRA  should 
be  adopted  with  important 
modifications  designed  to  ensure  their 
proportionality,  e^ectiveness,  and 
fairness. 

Final  Rule  Provisions  (With  Secdon-by- 
Section  Analysis) 

This  segment  will  discuss  the  final 
rules  as  adopted.  Each  unit  within  this    ' 
discussion  sets  forth  a  summary  of  the 
proposed  rule,  comments  on  the 
proposal,  FRA  analysis,  and  a 
description  of  the  final  provision.  FRA 
has  carefully  reviewed  all  comments 
submitted.  In  preparing  this  summary, 
however.  FRA  has  omitted  reference  to 
some  comments  that  were  repetitive  of 
points  raised  in  response  to  the  ANPRM 
and  discussed  in  the  NPRM,  as  well  as 
comments  that  were  clearly  beyond  the 
scope  of  the  NPRM. 

Style  and  format.  FRA  has  elected  to 
edit  the  entire  rule  text,  including  those 
portions  of  the  rule  that  are  preserved 
without  substantive  change  from  the 
NPRM.  In  doing  so,  FRA  has  attempted 
to  respond  to  those  commenters  who 
urged  directness  and  clarity. 
Nevertheless,  the  complexity  of  the 
issues  that  emerged  during  the 
rulemaking  has  required  that  the  rules 
anticipate  a  variety  of  contingencies 
while  making  clear  the  extent  to  which 
they  affect,  or  do  not  affect,  collateral 
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matters.  Therefore,  the  final  rule  text  is 
somewhat  lengthier  and  more  detailed 
than  the  proposed  rules. 

FRA  has  also  identified  the  need  to 
display  the  regulatory  text  in  a  more 
suitable  format.  The  bulk  of  the 
proposed  rules  were  organized  as  a  new 
subpart  proposed  for  inclusion  in  Part 
218  of  Title  49.  Code  of  Federal 
Regulations.  However,  use  of  the 
subpart  format  required  numerous  levels 
of  subdivisions  with  individual  sections, 
making  it  difficult  for  the  reader  to 
follow  the  flow  of  the  rule  without 
undue  effort.  Use  of  a  new  part  (Part 
219)  will  facilitate  better  organization, 
easier  reading,  and  (as  necessary)  later 
amendment.  Subject  headings  have  been 
used  in  some  cases  even  within 
subdivisions  of  paragraphs,  solely  to 
guide  the  reader.  The  headings  do  not 
restrict  or  modify  the  application  of  the 
rule  text. 

General  Provisions  (Subpart  A) 

Section  219.1  describes  the  purpose 
and  scope  of  the  new  part.  The  section 
notes  that  the  new  part  does  not  restrict 
a  railroad  from  adopting  and  enforcing 
additional  or  more  stringent 
requirements  not  inconsistent  with  the 
Federal  rules.  For  example,  as  noted 
below,  the  industry's  own  Rule  G  has 
traditionally  been  construed  to  prohibit 
an  employee  from  reporting  for  work 
with  any  quantity  of  alcohol  in  the 
employee's  body.  Nothing  in  these  rules 
in  any  way  restricts  a  railroad  from 
continuing  to  apply  Rule  C  in  this 
fashion. 

Section  219.3  (§  218.3  amendment  in 
the  NPRM)  governs  the  applicability  of 
the  new  part.  The  rule  applies  both  to 
freight  and  passenger  railroads  that 
operate  in  the  general  system  of  rail 
transportation  and  to  commuter  and 
other  short-haul  rail  passenger  service  in 
metropolitan  and  suburban  areas  (as 
described  by  section  202(k)  of  the 
Federal  Railroad  Safety  Act,  as  recently 
amended).  As  a  practical  matter,  this 
means  that  all  commuter  operations  are 
covered  by  the  new  rules. 

PATH.  The  NPRM  identified  the  Port 
Authority  Trans-Hudson  (PATH)  as  a 
somewhat  unique  case  that  should  be 
addressed  in  the  comments  (NPRM  at 
133;  49  FR  24286).  PATH  is  a  common 
carrier  by  railroad  and  thus  subject  to 
the  Federal  railroad  safety  laws  and 
regulations  (except  where  exclusions 
have  been  provided).  On  the  other  hand, 
PATH  has  many  physical  and  operating 
characteristics  similar  to  rail  rapid 
tranist  systems,  which  are  not  within 
FRA's  regulatory  authority.  FRA  did  not 
receive  a  filing  from  PATH  with  respect 
to  this  rulemaking.  But  the  BLE  objected 
to  excluding  any  commuter  railroad 


from  the  rules,  "particularly  one  like 
PATH,  since  the  loss  of  life  and  limb  in 
any  accident  on  such  properties  could 
be  catastrophic." 

FRA  agrees  that,  while  PATH  may 
have  characteristics  that  might  warrant 
its  exclusion  from  certain  other  Federal 
requirements,  with  respect  to  the  control 
of  alcohol  and  drug  abuse  it  faces  the 
same  issues  and  accident  potential  that 
affect  other  short-haul  passenger 
operators.  Therefore,  the  rule  has  been 
crafted  specifically  to  include  PATH. 

Small  railroads.  The  other  major  issue 
of  exclusion  or  inclusion  presented  by 
the  comments  relates  to  short  line 
railroads.  FRA  had  proposed  to  except 
small  short  lines  from  the  pre- 
employment  drug  screen  portion  of  the 
rule.  A  commuter  railroad  objected  to 
the  exclusion  for  railroads  with  15  or 
fewer  Hours  of  Service  employees,  as 
did  a  major  freight  railroad.  BLE  said  the 
exclusion  should  not  apply  to  any 
passenger  carrier,  regardless  of  size. 
None  of  the  commenters  offered 
persuasive  reasons  for  their  conclusions. 

Conmients  from  the  ASLRA  indicated 
that  proposals  for  identification  of 
troubled  employees  might  also  pose  a 
problem  for  small  railroads,  because  of 
the  difficulty  of  holding  open  a  position 
while  the  individual  receives  treatment. 
More  significantly,  the  ASLRA  indicated 
that  the  smaller  railroads  do  not  report 
significant  alcohol  or  drug  problems  or 
their  properties,  a  representation  not 
inconsistent  with  available  accident/ 
incident  data. 

FRA  believes  that  the  interests  of 
safety  will  be  adequately  served  if  trae 
short  line  railroads  are  subject  to  the 
prohibition  on  alcohol  and  drug  use  and 
the  requirement  for  post-accident 
testing.  Clearly  such  railroads  need  to 
guard  against  alcohol  and  drug  use  on 
their  properties.  Most  of  these  railroads 
transport  hazardous  materials  or 
passengers.  In  all  cases  co-workers  may 
be  subject  to  life-threatening  hazards 
from  the  actions  of  impaired  employees. 
Where  significant  accidents  do  occur 
that  indicate  the  possibility  of  alcohol  or 
drug  involvement,  post-accident 
toxicological  testing  should  be 
performed. 

On  the  other  hand,  the  very  small 
railroads  have  many  characteristics  that 
warrant  special  treatment.  As  FRA  said 
in  the  NPRM, 

Many  such  railroads  are  located  in  rural 
communities  where  applicants  are  well 
known  to  the  railroad  managers.  These 
smaller  railroads  usually  enjoy  closer 
supervision,  carry  lighter  volumes  of 
hazardous  materials,  and  engage  in  low- 
speed  operations  that  pose  less  [of  a]  threat 
to  public  safety.  A  disproportionate  number 
of  alcohol  and  drug-related  accidents  involve 


collisions  between  two  trains,  and  the 
smaller  railroads  generally  have  lower  traffic 
densities  that  (in  combination  with  lower 
speeds]  make  serious  collisions  quite  rare. 
None  of  the  railroads  in  this  group  has 
experienced  a  documented  alcohol  or  drug 
accident  since  1975. 

NPRM  at  170-171  (49  FR  24293). 

It  is  not  clear  that  a  Federal 
authorization  for  "reasonable  cause" 
breath  or  urine  testing  for  small 
railroads  is  needed  or  would  be  of 
significant  utility.  Small  railroads 
indicated  little  interest  in  Federal 
authority  to  test  for  cause,  presumably 
because  their  work  forces  are  not 
organized.  However,  if  such  authority 
were  to  be  conferred,  fairness  and 
proportionality  would  necessitate  the 
imposition  of  voluntary  referral  and  co- 
worker report  policies,  as  well. 

There  is  no  question  that  smaller 
railroads  could  be  at  a  disadvantage  in 
establishing  pre-employment  drug 
screen  programs.  Again,  FRA  said  in  the 
NPRM, 

The  costs  of  testing  for  these  railroads  on  a 
per-unit  basis  would  likely  be  higher  than 
those  for  larger  railroads,  since  they  hire  ooly 
infrequently  and  would  not  en^oy  the 
economies  of  scale  available  to  larger 
railroads.  It  is  likely  that  many  do  not  have 
formal  physical  examination  proceduret.  a 
difference  that  would  also  drive  up  marginal 
costs.  This  exclusion  will  also  avoid  the 
imposition  of  new  paperwork  burdens  on 
small  business  entities  that  are  ill-equipped 
to  handle  them. 

NPRM  at  171  (49  FR  24293).  The 
nationale  was  not  direcUy  challenged  by 
the  commenters,  and  FRA  remains 
convinced  that  the  mandate  for  pre- 
employment  drug  screens  should  not 
apply  to  small  railroads. 

Accordingly.  FRA  has  excluded  small 
railroads  from  the  application  of  the 
new  Subparts  C  (Authorization  to  Test 
for  Cause),  E  (Identification  of  Troubled 
Employees),  and  F  (Pre-Employment 
Drug  Screens).  The  criterion  for 
exclusion  is  the  same  one  proposed  for 
pre-employment  drug  screens,  i.e.. 
railroads  with  15  or  fewer  employees  in 
covered  service.  This  criterion  is 
modeled  after  the  waiver  provision  of 
the  Hours  of  Service  Act  (45  U.S.C 
64a(e)),  but  the  railroad  will  not  have  to 
make  application  to  be  excluded  from 
the  operation  of  the  stated  portion  of  Ihe 
regulations. 

FRA  specifically  requested  comntent 
as  to  whether  any  distinction  should  be 
made  between  small  railroads  that 
provide  passenger  service,  rather  than, 
or  in  addition  to,  freight  service.  BLE 
indicated  that  the  exclusion  should  not 
apply  to  passenger  carriers  of  any  size. 
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relying  upon  its  "common  sense" 
judgment. 

Although  FRA  tends  to  agree  that  in 
the  abstract  appiying  all  provisions  of 
the  rule  to  smaH  passenger  carriers 
might  seem  desirable,  FRA  has 
concluded  that  this  is  not  practical. 
Virtually  ali  of  the  small  passenger 
operations  are  excursion  services.  Much 
of  this  service  is  operated  on  a  sporadic 
or  occasional  basis.  In  many  cases, 
trains  are  handled  by  part-time 
employees  or  even  volunteers  from  the 
community.  Imposing  pre-employment 
drug  screen  requirements  and  other 
detailed  policies  on  such  operations 
would  be  disproportionate  to  the 
legitimate  safety  concerns  surrounding 
these  operations. 

The  excursion  operations  are 
normally  conducted  at  limited  speeds 
over  track  dedicated  to  the  purpose  or 
under  absolute  block  restrictions.  Train 
handling  problems  are  minimal,  and 
stopping  distances  generally  much 
shorter  than  in  the  case  of  conventional 
freight  operations  (or  high-speed 
passenger  operations).  The  principal 
safety  concerns  attendant  to  these 
operations  involve  the  maintenance  of 
equipment  and  track,  particularly  the 
condition  of  steam  boilers  that  power 
many  of  the  locomotives.  FRA  carefully 
monitors  the  safety  of  this  equipment 
and  track,  as  well  as  operating 
practices,  to  ensure  that  the  enjoyment 
of  rail  nostalgia  is  not  attended  by  the 
same  loss  of  life  that  was  so  common  in 
the  early  days  of  steam  transportation. 

Obviously,  if  the  results  of  the  post- 
accident  testing  program  or  other 
information  indicates  the  need  to  extend 
these  subparts  to  small  railroads  (or 
small  passenger  railroads),  FRA  will  not 
hesitate  to  commence  a  proceeding  to  do 
so. 

Section  219.5  (5  218.101  of  the  NPRM) 
deHnes  several  terms  used  in  Part  219.  A 
few  of  these  terms  deserve  separate 
discussion. 

"Covered  employee"  is  defined  as  an 
employee  who  has  been  assigned  to 
perform  service  subject  to  the  Hours  of 
Service  Act  during  a  duty  tour,  whether 
or  not  the  employee  has  performed  or  is 
currently  performing  such  service,  and 
any  person  who  (in  fact)  performs  such 
ser\ice.  "Covered  service"  is  service 
subject  to  the  Hours  of  Service  Act.  This 
is  a  practical,  rather  than  a  craft-based, 
definition  of  the  persons  and  functions 
subject  to  the  regulations.  However,  the 
employees  that  will  most  often  fall 
within  the  definition  of  covered 
employee  are  train  and  engine  crews, 
yard  crews  (including  switchmen), 
hostlers,  train  order  and  block 
operators,  dispatchers,  and  signalmen. 
These  are  the  functions  identified  by  the 


Congress  as  being  connected  with  the 
movement  of  trains  and  requiring 
maximum  limits  on  duty  periods  and 
required  off-duty  periods  in  order  to 
ensure  their  fitness. 

"Drug"  is  defined  as  any  substance 
(other  than  alcohol)  that  has  known 
mind  or  function-altering  effects  on 
human  subject,  specifically  including 
any  psychoactive  substance  and 
including,  but  not  limited  to,  controlled 
substances.  This  definition  is  provided 
to  establish  a  broad  frame  of  reference 
for  treatment  of  drug  issues  in  the 
regulations,  although  it  is  only  use  of 
controlled  substances  that  is  prohibited 
by  {  2iai01.  For  instance,  it  is 
reasonable  from  the  point  of  view  of 
safety  to  apply  a  voluntary  referral 
policy  (5  219.403)  to  an  employee  who 
has  a  problem  with  abuse  of  a  drug  not 
on  the  controlled  substance  list  (or  not 
yet  on  that  list),  even  though  FRA  does 
not  yet  have  sufficient  information  to 
prohibit  use  of  the  substance  on  a 
system-wide  basis. 

"EAP  Counselor"  is  retained  as  a 
defined  term  even  though  it  was  subject 
to  considerable  misunderstanding  in  the 
proposed  rules.  The  EAP  Counselor 
means  a  person  or  persons  qualified  by 
experience,  education,  or  training  to 
counsel  persons  affected  by  substance 
abuse  problems  and  to  evaluate  their 
progress  in  recovering  from  or 
controlling  that  problem.  The  definition 
states  that  the  EAP  Counselor  may  be  a 
full-time  salaried  employee  of  the 
railroad  or  a  practitioner  who  contracts 
with  the  railroad  on  a  fee-for-service 
basis,  including  a  qualified  physician. 

Note  that  the  definition  is  based  both 
on  qualifications  and  functions  and  that 
the  functions  may  be  divided  between 
or  among  qualified  persons.  For 
instance,  a  railroad  could  provide  that 
its  EAP  director  will  make  retum-to- 
service  decisions  under  Subpart  E  or 
require  that  the  ultimate  decision  be 
made  by  tho  railroad's  chief  medical 
officer  (or  a  consulting  psychiatrist)  on 
the  basis  of  the  EAP's  evaluation  and 
tlie  report  from  the  treatment  center  or 
hospital/clinic  providing  primary  care. 
The  railroad  could  vest  ultimate 
responsibility  in  its  medical  officer  but 
permit  the  medical  officer  to  delegate 
the  decisional  function  in  broad 
categories  of  cases  [e.g.,  drug  abuse 
habits  not  involving  a  diagnosis  of 
clinical  dependence). 

The  definition  does  not  permit  a 
manager  or  line  supervisor  to  make 
these  judgments,  unless  the  supervisor  is 
qualified  to  do  so  and  acts  solely  on  the 
basis  of  the  regulatory  criteria. 

"Impact  accident"  is  a  new  term  used 
in  describing  a  category  of  events  for 
which  post-accident  toxicological 


testing  is  required.  "Reportable  injury," 
"reporting  threshold."  "train  accident," 
and  "train  incident"  are  also  used  in 
Subpart  C. 

'Train"  is  given  the  same  meaning 
assigned  in  the  regulations  governing 
signal  systems  (49  CFR  Part  236.832).  It 
includes,  but  is  not  limited  to,  a  freight, 
passenger,  or  work  train,  a  switching 
movement,  or  a  lite  engine.  For  these 
purposes,  a  track  motor  car  or  highway/ 
rail  vehicle  (other  than  such  a  vehicle 
used  to  move  rolling  stock]  is  not  a  frain. 

Section  219.7  is  the  standard  provision 
under  which  an  application  for  waiver 
of  the  regulations  may  be  filed  and 
handled. 

Section  219.9  [\  218.113  of  the  NPRM) 
governs  the  responsibility  of  the  railroad 
for  compliance  with  the  substantive 
requirements  of  the  regulations  and, 
thereby,  specifies  when  the  railroad  will 
be  liable  for  a  civil  penalty  under 
Appendix  A.  Comments  on  this  element 
of  the  NPRM  were  rather  limited.  A 
major  railroad  expressed  concern  that  it 
might  be  strictly  liable  for  failure  to 
comply  with  post-accident  testing 
provisions  because  of  injuries  not 
reported  until  after  everyone  had  left  the 
scene  or  for  requiring  samples  wheVe 
damage  estimates  later  prove  to  be 
excessively  high.  FRA  has  clarified  the 
substantive  regulation  (f  219.201(c))  to 
indicate  that  the  railroad  is  expected  to 
make  good  faith  determinations  based 
on  reasonable  inquiry  and  the 
information  available  at  the  time  the 
decision  on  testing  must  be  made.  A 
railroad  is  not  subject  to  penalty  if  it  has 
met  this  standard,  even  if  it  later 
develops  that  the  criteria  of  9  219.201(a) 
were  not  met. 

A  second  railroad  described  the 
penalty  provisions  as  an  "unnecessary 
burden"  and  contrary  to  the  spirit  of 
cooperation  FRA  has  sought  to  foster  in 
this  area.  A  local  UTU  officer  made  a 
similar  comment,  but  without 
explanation.  FRA  expects  to  pursue 
implementation  of  the  regulations  in  a 
spirit  of  cooperation,  but  is  required  by 
law  to  pursue  the  application  of 
statutory  sanctions  in  any  case  where 
such  action  is  necessary  to  secure 
compliance  in  the  present  or  to  promote 
future  compliance.  FRA  is  specifically 
required  by  section  209  of  the  Federal 
Railroad  Safety  Act  to  assign  a  penalty 
amount  to  each  regulation  that  it  issues 
and  to  pursue  collection  of  the  penalty 
as  necessary  to  accomplish  the 
regulatory  objective. 

It  should  also  be  noted  that  a  failure 
on  FRA's  part  to  qualify  the  railroads' 
responsibility  for  compliance  could  lead 
to  an  inappropriate  assignment  of 
liability  in  a  private  damage  action. 
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since  the  statutory  standard  is  one  of 
strict  liability. 

A  short  line  railroad  lamented  the  fact 
that  civil  penalties  would  be  assessed 
against  the  railroad,  rather  than 
offending  employees.  FRA  has  no  choice 
in  this  matter.  The  decision  to  apply 
penalty  sanctions  only  to  the  railroads 
was  made  by  the  Congress  during 
consideration  of  the  Federal  Railroad 
Safety  Act  in  1970. 

A  major  freight  railroad  suggested 
that  the  rules  be  swiftly  finalized  but 
that  the  penalty  schedule  be  made 
effective  one  year  later.  FRA  included 
the  penalty  schedule  in  the  NPRM  at  the 
express  request  of  the  railroads  (in  order 
to  facilitate  public  comment).  No 
comments  were,  in  fact,  submitted  on 
the  dollar  amounts  assigned  in  the 
schedule.  Therefore.  FRA  is  not  aware 
of  any  legal  or  practical  justification  for 
failing  to  make  it  effective  immediately. 
However,  since  passage  of  the  Federal 
Railroad  Safety  Act  it  has  consistently 
been  FRA's  practice  to  promote 
compliance  in  the  early  stages  of 
regulatory  implementation  through 
measures  short  of  civil  penalty 
assessment — except  in  obvious  and 
egregious  cases.  FRA  recognizes  that, 
given  the  regulatory  subject  matter,  it 
will  be  crucial  to  establish  positive 
working  relationships  with  both 
management  and  labor  on  the  railroad 
properties.  In  a  later  section  of  this 
preamble  FRA  discusses  the 
implementation  conferences  that  will 
begin  this  process. 

The  penalty  schedule  located  in 
Appendix  A  is  consistent  with  the 
overall  order  and  scheme  of  the  penalty 
schedule  proposed  in  the  NPRM.  The 
amounts  of  the  penalties  have  been 
carried  forward.  Where  penalties  have 
been  added  to  the  schedule,  to  either 
improve  clarity  or  to  aid  administration, 
the  penalty  levels  are  commensurate 
with  the  levels  proposed  in  the  NPRM. 

The  basic  penalty  provisions  remain. 
For  instance,  penalties  for  violation  of 
§  219.101  of  the  rule,  where  the  railroad 
requires  or  permits  an  employee  to  go  or 
remain  on  duty  while  impaired, 
correspond  to  NPRM  penalties  under 
§  218.103.  Penalties  for  failure  to 
conform  with  requirements  for  post- 
accident  testing  correspond  to  those 
assigned  to  §  218.105  of  the  NPRM. 

Similarly,  penalties  for  violations  of 
§  219.301,  the  authorization  to  test  for 
cause,  follow  from  penalties  for 
violation  of  NPRM  §  218.109.  Penalties 
for  failure  to  adopt  and  implement 
policy  required  by  Subpart  E  of  the  Rule 
and  penalties  for  failure  to  meet  pre- 
employment  drug  screen  requirements  of 
Subpart  F  reflect  the  NPRM  penalties. 


The  creation  of  additional  items  in  the 
schedule  reflects  either  a  decision  to 
assess  a  specific  penalty  for  violations 
contained  in  the  NPRM  catch-all 
provisions,  i.e.,  failure  to  observe  other 
requirements,  or  the  need  to  respond  to 
changes  in  the  fmal  rule.  In  both  cases 
the  penalty  amount  is  within  the  range 
contemplated  in  the  NPRM  penalty 
schedule.  For  example,  the  penalty  for 
violation  of  the  §  219.209  requirement  to 
provide  a  written  report  where  a  sample 
is  not  provided  in  a  post-accident 
situation  is  new,  yet  it  is  anticipated  in 
the  NPRM  penalty  for  failure  to  observe 
other  requirements  of  post-accident 
testing,  and  is  in  keeping  with  the 
penalty  schedule  for  a  S  225.11  violation 
of  reporting  requirements.  (See  49  CFR 
Part  225,  Appendix  B.) 

In  general,  the  penalties  are  intended 
to  reflect  amounts  that  would  tend  to 
encourage  routine  compliance, 
recognizing  that  not  all  violations  will 
be  detected  or  documented.  However, 
the  schedule  recognizes  the  importance 
of  persuasion  as  the  margin,  i.e.,  the 
importance  of  the  prospect  of  a  stem 
sanction  in  those  cases  where  a  railroad 
officer  might  be  tempted  to  engage  in 
deliberate  non-compliance  for  reasons 
of  expediency. 

The  schedule  also  recognizes  that  the 
best  sanctions  for  certain  prohibited 
conduct  will  be  effected  by  private 
mechanisms.  For  instance,  if  an 
employee  is  suspended  as  a  result  of  a 
breath  or  urine  test  that  was  poorly 
conducted,  the  most  effective  remedy 
will  be  the  award  of  back  pay  and 
benefits  to  the  employee  by  the  board  of 
arbitration. 

Perhaps  the  most  difficult  portion  of 
the  rule  for  any  railroad  to  satisfy  is  the 
implicit  requirement  of  §  291.9(a)(2)) 
(218.113(a)(2)  of  the  NPRM)  that  the 
railroad  "exercise  due  diligence  to 
assure  compliance  with  section  219.101 
by  a  covered  employee."  This  provision 
calls  on  the  railroad  to  exercise  a  high 
degree  of  supervisory  vigilance  to 
prevent  job-related  alcohol  and  drug 
use,  possession  and  impairment.  FRA 
received  no  comments  suggesting  that 
this  standards  be  diluted. 

Section  219.9(a)(1)  (§  218.113(a)(1)) 
also  presents  a  challenge  by  barring  any 
railroad  from  knowingly  requiring  or 
permitting  a  covered  employee  to  go  or 
remain  on  duty  in  covered  service  in 
violation  of  the  alcohol/drug  prohibition 
rule.  As  is  always  the  case  in  the  law, 
knowledge  on  the  part  of  an  employee 
or  agent  of  the  corporation  is  imputed  to 
the  corporation.  This  rule  may  be 
applied  in  a  regulatory  context  to  limit 
the  imputation  of  knowledge  where  the 
employee  or  agent's  responsibilities  do 
not  pertain  to  the  subject  matter  at 


hand.  However,  in  the  railroad 
environment,  carrier  rules  generally 
impose  broad  duties  on  all  personnel  to 
report  unsafe  conditions  and  practices 
that  may  come  to  their  attention.  The 
proposed  rule  would  have  imputed  to 
the  company  knowledge  of  any 
employee  or  agent  other  than  the 
offending  employee  or  that  employee's 
co-workers.  Amtrak  said  that  imputed 
knowledge  should  be  further  limited  to 
knowledge  obtained  by  a  "railroad 
management  employee  or  a  supervisor 
in  the  offending  employee's  chain  of 
command."  The  final  rule  adopts  a 
formulation  similar  to  that  suggested  by 
Amtrak. 

Section  219.11  requires  that  covered 
employees  consent  to  breath,  urine,  and 
blood  testing  under  the  circumstances 
specified  by  Supart  C  (post-acddent 
toxicological  testing  of  blood  and  urine) 
and  Subpart  D  (reasonable  cause  testing 
of  breath  and  urine).  Consent  to  the 
tests  is  both  required  and  implied  as  a 
matter  of  law.  It  is  true  that  employees 
will  retain  the  raw  power  to  refuse 
testing,  since  the  regulations  do  not 
authorize  physical  coercion.  However, 
employees  will  not  enjoy  the  right  to 
refuse;  and  any  refusal  will  be  unlawful 
The  minimum  consequence  of  a  refusal 
to  submit  to  post-accident  toxicological 
testing  is  set  forth  in  {  219.213,  since 
FRA  mandates  those  tests  and  the 
railroad  should  be  on  notice  of  the 
minimum  required  action  in  relation  to 
such  a  refusal.  The  consequences  for 
refusing  a  test  imder  Subpart  D 
(reasonable  cause)  are  diose  provided 
under  the  railroad's  disciplinary 
standards  and  procedures,  since  the 
railroad  is  the  initiating  party. 

The  final  nde  does  not  contain  the 
consent  form  requirement  for  post- 
accident  testing,  but  instead  contains 
several  provisions  intended  to  substitute 
for  that  requirement.  Section  219.11(c) 
requires  each  employee  to  consent  to 
release  of  remaining  portions  of  body 
fluid  samples  taken  for  diagnostic 
purposes  by  treating  medical  facilities 
and  the  results  of  tests  on  those  fluids 
and  the  results  of  any  hospital  lab  tests 
(which  may  be  performed  on  samples 
used  up  in  the  testing  process  that  were 
taken  prior  to  the  samples  taken  under 
the  FRA  requirements).  The  provision 
also  requires  the  employee  to  consent  to 
release  of  information  concerning  any 
drugs  administered  after  the  accident 
but  before  samples  were  taken  for 
diagnostic  or  FRA  ptuposes  (in  order  to 
not  to  confuse  the  analysis).  Section 
219.11(d)  requires  the  employee  to 
execute  a  consent  form  for  the  taking  of 
samples  and  their  release  for 
toxicological  analysis  under  Subpart  C 
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if  the  medical  facility  requires  execution 
of  such  from  as  a  condition  of  assisting 
in  the  sample  collection  process. 
Although  execution  of  such  a  from  is 
probably  not  required  to  protect  the 
medical  facihty  from  liability  (since  the 
regulations  are  explicit  on  the  consent 
required),  it  became  clear  during  the 
rulemaking  that,  as  a  practical  matter, 
the  medical  facility  may  require  the 
further  assurance  provided  by  a  form  of 
its  own  design.  Obviously,  this 
requirement  does  not  require  an 
employee  to  waive  any  claim  for 
malpractice  with  respect  to  the  drawing 
of  blood  or  proper  handling  of  the 
samples  (matters  for  which  the  practical 
exposure  is,  in  any  event  negligible). 

Section  219.11(f)  goes  beyond  th£ 
proposed  rule  to  the  extent  that  it 
requires  non-covered  employees,  at  well 
as  covered  employees,  to  consent  to 
removal  of  necessary  body  fluid  and/or 
tissue  samples  for  toxicological  analysis 
under  Subpart  C  Fatal  train  accidents 
and  train  incidents  involving  alcohol  - 
and  drugs  very  often  result  in  the  deaUi 
of  the  impaired  employee.  Obtaining 
adequate  samples  for  toxicological 
analysis  in  the  case  of  fatalities  to  non- 
covered  employees  will  begin  to  provide 
the  kind  of  data  required  to  determine 
whether  the  rules  adopted  here  should 
be  extended  to  employees  engaged  in 
functions  that  support  railroad 
operations,  such  as  maintenance  of  way 
and  structures,  car  and  locomotive 
inspection  and  maintenance,  and  similar 
activities.  FRA  believes  that  this  modest 
extension  of  the  NPRM  proposal  is 
warranted  on  the  basis  of  the  public 
proceedings  already  undertaken,  which 
included  extensive  discussion  of  this 
issue. 

FTIA  has  the  authority  to  obtain  these 
samples  under  section  208  of  the  Federal 
Railroad  Safety  Act,  but  creation  of  the 
implied  consent  requirement  will 
facilitate  the  acquisition  of  this  evidence 
in  a  more  timely  manner  and  on  a  more 
regular  basis.  Tunely  action  is 
particularly  important  here,  since  delay 
would  mean  that  the  body  is  embalmed 
and.  in  many  cases,  buried  before  action 
can  be  taken  to  compel  production  of 
the  samples. 

Section  219.13  addresses  the 
preemptive  effect  of  the  regulations, 
which  are  issued  under  the  authority  of 
the  Federal  Railroad  Act  of  1970.  Section 
205  of  the  Act  reads  as  follows: 

The  Congress  declares  that  laws,  rules, 
regulations,  orders,  and  standards  relating  to 
railroad  safety  shall  be  nationally  uniforni  to 
the  extent  practicable.  A  State  may  adopt  or 
continue  in  force  any  law,  rule,  regulation, 
order,  or  standai-d  covering  the  subject  matter 
of  such  State  requirement  until  such  time  as 
the  Secretary  has  adopted  a  rule,  regulation. 


order,  or  standard  covering  the  subject  matter 
of  sucit  State  requirement.  A  State  may  adopt 
or  continue  in  force  an  additional  or  more 
stringent  law.  rule,  regulatioa  order,  or 
standard  relating  to  railroad  safety  when 
necessary  to  eliminate  or  reduce  an 
essentially  local  safety  hazard,  and  when  not 
incompatible  with  any  Federal  law.  rule, 
regulation,  order,  or  standard,  and  when  not 
creating  an  undue  burden  on  interstate 
commerce. 

Paragraph  (a)  of  the  regulation  restates 
the  effect  of  section  205.  Paragraph  (b) 
states  that  FRA  does  not  intend  to 
preempt  provisions  of  State  criminal  law 
that  impose  sanctions  for  reckless 
conduct  that  leads  to  actual  loss  of  life, 
injury  or  damage  to  property.  While  this 
part,  taken' with  railroad  industry  rules 
and  other  Federal  requirements,  makes 
out  a  unified  program  for  the  civil 
regulation  of  alcohol  and  drug  use  in 
railroad  operations,  it  is  not  an  adequate 
substitute  for  criminal  prosecution  in  a 
situation  where  mens  rea  and  harm  to 
the  public  safety  or  health  correspond. 
This  statement  is  intended  to  make  clear 
the  intent  of  FRA  that  the  existence  of 
Federal  regulations  not  create  a  defense 
in  a  prosecution  of  a  railroad  employee 
whose  conduct  produces  actual  harm  in 
violation  of  statutes  derived  from,  or 
modeled  upon,  traditional  common  law 
crimes  such  as  manslaughter. 

FRA  believes  that  the  preemptive 
effect  of  this  part  will  advance,  rather 
than  impede,  the  accomplishment  of 
State  objectives.  Although  several 
States  do  presently  have  statutes  that 
address  the  job-related  use'  of  alcohol  or 
drugs  by  railroad  employees,  those 
statutes  have  only  rarely  been  enforced. 
The  greatest  capability  for  enforcement 
of  anti-drinking  and  drugging  rules  lies 
with  the  railroads,  who  employ 
supervisory  forces  (and  railroad  poHce 
or  special  agents),  and  their  employees. 
Both  rail  managers  and  employees  have 
strong  personnal  and  economic 
incentives  to  avoid  the  loss  of  life  and 
property  that  alcohol  and  drugs  can 
cause.  These  rules  will  both  strengthen 
the  resolve  of  the  railroads  to  address 
this  problem  and  provide  important  new 
information  and  tools  not  previously 
available. 

FRA  has  not  received  comments  from 
any  State  requesting  that  FRA  withhold 
Federal  regulation  in  favor  of  State 
regulation.  A  representative  of  one  State 
that  recently  enacted  a  statute  on  this 
subject  testified  at  a  public  hearing  in 
support  of  the  proposals  contained  in 
the  NPRM.  The  representative  was 
requested  to  consult  his  counsel  and 
advise  FRA  how  best  to  reconcile  the 
State  and  Federal  approaches.  FRA  did 
not  receive  further  information  in 
response  to  that  request. 


Section  219.15  deals  with  the 
expression  of  alcohol  concentrations  in 
whole  blood  and  with  the  conversion  of 
breath  readings  to  estimated  blood 
levels.  The  approach  taken  is  consistent 
with  that  used  in  enforcement  of  drunk 
driving  laws  on  the  highways. 

Section  219.17  governs  construction  of 
the  regulations.  Paragraph  (a)  says  that 
nothing  in  the  part  restricts  the  power  of 
FRA  to  conduct  investigations  under 
section  208  of  the  Federal  Railroad 
Safety  Act  of  197a  For  example, 
requirements  that  voluntary  referrals  be 
handled  on  a  confidential  basis  would 
not  restrict  FRA's  access  to  records 
pertinent  to  an  ongoing  investigation 
under  appropriate  conditions. 

Paragraph  (b)  says  that  the 
regulations  may  not  be  construed  to 
create  a  private  right  of  action  on  the 
part  of  any  person  for  enforcement  of 
the  part  or  for  damages  arising  from 
non-compliance  with  this  part.  The 
objective  of  these  regulations  is  not  to 
spawn  litigation  over  matters  collateral 
to  safety.  To  the  extent  a  railroad 
engages  in  a  practice  clearly  prohibited 
by  this  part,  FRA  has  adequate  statutory 
sanctions,  including  assessment  of  civil 
penalties  and  issuance  of  orders 
directing  compliance,  to  ensure  that  the 
regulations  are  respected. 

This  provision  is  included  in  Part  219 
because  of  the  extent  to  which  it 
addresses  employer/employee 
relationships.  The  fact  that  such  a 
statement  does  not  appear  in  other  FRA 
regulations  may  not  be  read  to  indicate 
a  contrary  result. 

Section  219.19  describes  the  content  of 
the  Field  Manual  that  FRA  will  make 
available  to  the  railroad  industry. 

1.  Federal  Prohibition  on  Alcohol  and 
Drug  Use 

a.  Summary  of  Proposed  Rule  {§  218.103} 

The  proposed  rule  would  have 
prohibited  the  use  or  possession  of  any 
drug,  defined  as  a  controlled  substance, 
by  any  employee  while  the  employee  is 
assigned  to  perform  service  covered  by 
the  Hours  of  Service  Act.  An  exception 
was  provided  for  possession  of  an 
unopened  container  of  an  alcoholic 
beverage  in  the  employee's  personal 
motor  vehicle. 

The  rule  would  have  prohibited  any 
employee  from  reporting  for  covered 
service  or  going  or  remaining  on  duty  in 
covered  service  while  under  the 
influence  of,  or  impaired  by,  alcohol  or 
any  controlled  substance. 

The  proposed  rule  contained  two 
conclusive  presumptions.  First,  a  BAG  of 
.05  or  above  would  have  given  rise  to  a 
presumption  of  impairment  by  alcohol. 
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An  employee  would  have  been 
presumed  impaired  by  a  conU-oIled 
substance  if  the  employee  had  a 
quantify  of  the  drug  in  the  employee's 
body  fluids  sufficient  to  affect  the 
perception,  mental  processes  or  motor 
functions  of  an  average  person. 

The  proposed  rule  would  also  have 
established  a  standard  2100  to  1  ratio  for 
comparing  breath  and  blood  alcohol 
levels. 

b.  Public  Comment 

The  comments  on  the  rules  as  a  whole 
indicated  that  there  is  substantial 
support  for  an  alcohol  and  drug 
prohibition  and  that  the  railroads  are  at 
least  prepared  to  acquiesce  in  such  a 
rule.  However,  positive  comments 
directed  speciflcally  at  this  portion  of 
the  NPRM  were  limited.  The  proposed 
federal  alcohol  and  drug  prohibition 
elicited  support  from  NARUC.  one  state 
department  of  transportation,  the 
American  Medical  Association,  and  at 
least  two  railroads.  Other  commenters 
making  express  reference  to  this  section 
either  opposed  the  concept  of  a  federal 
rule  (notably  UTU)  or  took  exception  to 
one  or  more  specific  provisions. 

Minimum  standards.  The  AAR  and 
many  of  the  railroads  expressed  concern 
that  any  Federal  alcohol  or  drug 
standard  could  be  construed  as 
displacing  and  rendering  unenforceable 
current  Rule  G  formulations,  either 
directly  or  by  implication.  For  this 
reason,  some  of  the  commenters  wanted 
FRA  to  refrain  from  regulation  entirely. 
Others  merely  wanted  explicit 
regulatory  language  recognizing  the 
railroad's  existing  policies. 

Use  of  alcohol  or  drugs  during  duty 
hours.  The  commenters  appeared  to  be 
unanimous  in  the  opinion  that  on-duty 
alcohol  and  drug  use  should  be 
prohibited  in  any  Federal  rule 
addressing  the  subject  matter  (although 
some  would  withhold  regulation  in  favor 
of  other  measures). 

Use  of  alcohol  and  drugs  prior  to  duty. 
One  railroad  urged  that  the  rule  prohibit 
use  of  alcohol  by  an  employee  "subject 
to  duty."  The  commenter  did  not  defme 
this  phrase.  (See  NPRM  at  28-31;  49  FR 
24266-24267.)  A  labor  commenter,  by 
contrast,  complained  that  a  Rule  G 
formulation  containing  this  phrase  is 
used  to  prohibit  alcohol  use  by 
employees  except  during  vacation 
periods,  implying  that  FRA  should  not 
be  so  strict 

In  a  related  comment,  the  Washington 
Legal  Foundation  suggested  a  pre-duty 
abstinence  period  for  "illegal"  drugs.  For 
alcohol,  the  Foundation  would  require  8 
hours  abstinence  where  there  is  at  least 
8  hours  notice  of  the  beginning  of  the 
assignment.  A  commuter  railroad 


advocated  an  8  or  12-hour  abstinence 
period. 

BAC.  The  largest  volume  of  comments 
addressed  the  blood  alcohol 
concentration  (BAC)  issue.  The  railroads 
generally  contended  for  a  "no  alcohol" 
rule,  sudi  that  an  employee  would  be 
required  to  report  for  duty  without  any 
trace  of  alcohol  in  that  employee's 
system.  They  worried  that  adoption  of 
any  regulatory  standard  other  than  ".00" 
could  signal  a  relaxation  in  the  rule  of 
conduct  for  employees.  A  university- 
based  toxicologist  said  FRA  should 
specify  that  "any  forensically 
documentable  BAC  constitutes  grounds 
for  removal  from  service." 

The  AAR  shared  the  concern  of  the 
railroads  that  the  Federal  rule  could 
undermine  the  railroads'  positions  in 
arbitrations.  The  AAR  emphasized  that 
a  relatively  small  amount  of  alcohol 
taken  in  conjunction  with  an 
antihistamine  can  produce  a  substantial 
impairment  and  expressed  anxiety  that 
the  .05  proposal  might  become  a  "floor" 
for  disciplinary  purposes.  Despite  its 
fear  that  a  BAC  level  could  be 
misconstrued,  AAR  thought  the  concept 
of  a  conclusive  presumption  was  sound 
and  would  "greatly  enhance  the 
enforcement  programs  conducted  by  the 
nation's  railroads."  AAR  thought  FRA 
should  adopt  an  absolute  prohibition  at 
.03,  though  the  railroads  would  continue 
to  insist  that  employees  not  have  any 
alcohol  in  their  systems. 

AAR  emphasized  that  railroad  duties 
"require  the  ability  to  concentrate  on 
specific,  repetitive  tasks  for  long  periods 
of  time."  AAR  thought  that  any  level 
should  be  set  at  the  point  there  is  a 
potential  for  a  degradation  of  relevant 
mind  or  body  functions. 

NTSB  noted  that  it  would  not  want  to 
see  discipline  based  on  a  breath  test  of 
.02  and  agreed  that  there  is  not  yet  any 
demonstration  of  impairment  below  that 
level.  NTSB  submitted  a  table  of 
authorities  that  tended  to  support  the 
existence  of  performance  decrements  at 
.03  percent  or  above. 

Amtrak  thought  that  if  a  quantitative 
standard  were  to  be  adopted  it  should 
be  .03  percent.  Amtrak  urged  that  the 
"minimum  standards"  quahfication  be 
further  strengthened  to  state  that  the 
Federal  level  could  not  be  used  as 
evidence  more  strict  standards  are  not 
reasonable. 

Two  local  BLE  representatives 
concurred  in  an  absolute  .05  standard. 
At  least  one  national  union  appeared  to 
argue  for  adoption  of  .10  percent  if  any 
level  were  stated  that  might  require 
discipline,  on  the  ground  that  this  level 
is  widely  accepted  as  a  test  of 
intoxication  on  the  highway. 


A  railroad  requested  a  clear  statement 
that  the  proposed  Xi5  percent 
presumption  does  not  give  any  employee 
the  prerogative  to  be  under  the  influence 
of  alcohol  while  on  duty  merely  because 
his  BAC  is  less  than  that  level.  RLEA 
and  BRS,  on  the  other  hand,  argued  that 
any  presumption  at  .05  or  above  should 
be  rebuttable. 

There  was  extensive  discussion  of  the 
fact  that  any  BAC  measivement  is 
merely  a  snapshot  of  a  level  that  may  be 
ascending  or — more  likely — descending. 
AAR  thought  some  employees  might  be 
tempted  to  gamble  that  their  BAC  would 
fall  below  the  absolute  Federal  level  in 
the  period  between  an  accident  and  the 
time  a  test  could  be  administered.  A 
western  railroad  noted  that  an  employee 
could  be  on  duty  with  a  BAC  of  xm  and 
yet  drop  below  .05  prior  to  a  test 
conducted  3  hours  later.  Another 
western  railroad  expressed  similar 
concerns.  The  chief  medical  officer  of  a 
third  western  railroad  noted  the  same 
problem  and  expressed  the  following 
view: 

In  my  opinion,  any  presence  of  alcohol  ia 
an  employee's  body  fluid  is  inconsistent  with 
safe  rail  operations.  The  .05  percent  BAC  per 
se  level  of  intoxication  does  not  address  the 
significant  minority  of  persons  who  would  be 
impaired  to  some  degree  by  a  blood  alcohol 
level  of  less  than  .05. 

Rule  G  offenses  based  on 
observations.  The  AAR  expressed 
concern  that  the  grant  of  testing 
authority  might  be  viewed  by  some 
arbitrators  as  requiring  direct  evidence 
of  BAC  levels.  AAR  said  that  the 
regulation  should  state  that  railroads 
may  take  disciplinary  action  on  the 
basis  of  obserxations,  as  is  the  case 
today. 

ImpairmenL  One  local  UTU 
commenter  urged  deletion  of  the 
prohibition  on  "impairment"  by  alcohol 
or  drugs,  believing  that  the  term  "under 
the  influence"  is  sufficient  and  that 
adding  the  term  impairment  could 
provide  a  basis  for  harassment 

Possession.  AAR  would  limit  the  ban 
on  possession  of  drugs  to  controlled 
substances,  even  though  it  advocated  a 
broader  definition  of  the  term  "drug." 
The  AAR  and  five  railroads  argued 
strongly  against  any  exception  to  the 
alcohol  possession  prohibition  for 
unopened  containers  in  private 
automobiles  on  railroad  property.  Some 
of  the  commentera  expressed  concern 
that  private  automobiles  are  often  used 
for  railroad  business.  Others  believed 
that  they  could  be  used  to  "stash" 
alcoholic  beverages  or  drugs  that  might 
be  used  at  some  point  during  the  duty 
tour. 
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Drugs.  The  definition  of  "drugs"  was 
contained  in  §  2iai01  of  the  proposed 
rules.  A  "drug"  was  defined  to  mean  a 
controlled  substance.  Commenters 
generally  supported  use  of  the 
controlled  substance  list  to  identify 
prohibited  drugs,  but  many  advocated 
broader  prohibitions.  The  AMA 
suggested  FRA  study  whether  further 
controls  might  be  appropriate  for 
antihistamines  and  other  unspecified 
substances.  A  university  toxicologist 
also  suggested  review  of  other 
candidate  drugs  by  an  expert  panel. 
AAR  and  the  railroads  favored  broad 
bans  on  mind-altering  substances. 

A  major  eastern  railroad  said  that  the 
controlled  substances  list  is  often  two  to 
three  years  behind  with  respect  to  new 
drugs  in  use  by  drug  abusers.  The 
commenter  joined  other  railroads  in 
urging  the  prohibition  of  "any  mind- 
altering  of  function-altering  substance 
including,  but  not  limited  to.  a  controlled 
substance." 

A  local  BLE  ofRcer  said  that  the 
regulation  should  be  specific.  BLE 
suggested  adherence  to  FAA  regulations 
on  drug  use,  but  did  not  point  to  portions 
of  the  regulations  it  intended  that  FRA 
copy.  (5  91.11  of  Part  91.  Title  14,  Code 
of  the  Federal  Regulations,  provides  that 
"No  person  may  act  as  a  crewmember  of 
a  civil  aircraft  .  .  .  while  using  any 
drug  that  aHects  his  faculties  in  any  way 
contrary  to  safety.") 

Prescription  drugs.  In  the  NPRM.  the 
matter  of  prescription  drugs  was 
handled  through  the  definition  in 
S  218.101.  An  employee  would  have 
been  permitted  to  use  a  controlled 
substance  under  a  prescription  issued 
by  a  medical  practitioner  if  the  private 
practitioner  made  a  good  faith 
judgement  that  use  of  the  substance  was 
consistent  with  safe  performance  of  the 
employee's  duties.  AAR  suggested  that 
the  operative  language  be  moved  to  the 
substantive  section  and  noted  the 
potential  for  after-the-fact  ratification  of 
drug  use  by  a  personal  physician.  AAR 
and  the  railroads  favored  approval  of 
some  of  all  therapeutic  uses  by  the 
railroads'  own  physicians.  They  noted 
that  individual  physicians  may  not  be 
fully  aware  of  the  nature  of  the 
employee's  job  requirements  or  of  the 
consequences  that  could  flow  from 
impairment.  Amtrak  suggested  that  the 
employee  be  required  to  notify  the 
supervisor  of  any  prescription  drug  use 
or,  alternately,  obtain  chief  medical 
officer  approval  for  such  use.  An  eastern 
railroad  weighed  in  with  a  similar 
notification  proposal.  Amtrak  and  a 
system-level  BLE  officer  suggested  that 
certain  prescribed  drugs  could  be  pre- 
approved  for  use  (and/or  listed  as 


impermissible).  However,  a  local  BLE 
representative  expressed  concern  that 
the  railroads  might  not  permit  legitimate 
therapeutic  use  of  some  drugs. 

The  AMA  offered  the  following 
conunent: 

We  believe  that  the  provision  in  the 
proposed  rule  that  allows  covered  employees 
who  are  using  a  prescription  drug  to  continue 
to  work  if  their  physician  makes  a  good  faifh 
judgement  that  use  of  the  substance  by  the 
employee  at  the  prescribed  dosage  level  is 
consistent  with  the  safe  performance  of  the 
employee's  duties  is  absolutely  essential. 
This  provision  recognizes  that  many 
individuals'  drug  regimens  are  stabilized  to 
the  extent  that  they  can  safely  perform 
railroad  operations  and  that  their  drug  use  is 
under  the  supervision  of  a  physician.  Failure 
to  include  such  a  provision  would  have 
serious  adverse  consequences,  if  a  covered 
employee  who  is  properly  complying  with  a 
prescribed  regimen  is  penalized,  or  if  the 
employee  fails  to  comply  with  the  prescribed 
drug  regimens  for  fear  of  loss  of  employment. 

Drug  impairment  presumption.  The 
proposed  rule  would  have  deemed  an 
employee  to  be  in  violation  of  the  drug 
impairment  standard  "if  the  quantity  of 
the  drug  in  the  employee's  body  fluids 
would  be  sufficient  to  affect  the 
perception,  mental  processes  or  motor 
functions  of  an  average  person."  This 
approach  was  criticized  by  the 
railroads,  the  RLEA  and  public 
witnesses,  who  viewed  the  provision  as 
vague  and  unenforceable.  The 
commenters  cited  the  current  state  of 
pharmacological  knowledge  and  the 
wide  variances  in  the  effects  produced 
by  particular  drugs  on  different  subjects 
(or  even  the  same  subject  under  varying 
conditions).  Several  commenters  argued 
that  the  rule  should  forbid  the  presence 
of  any  detectable  level  of  controlled 
substance  in  the  employee's  body  fluids. 
At  least  three  commenters  appeared  to 
suggest  that  even  the  employee's  urine 
should  be  free  of  drugs  or  their 
metabolites.  These  commenters  were 
proposing;  in  effect,  that  employees 
should  be  forbidden  from  using  drugs  off 
the  job,  as  well  as  on  the  job. 

By  contrast,  an  eastern  railroad  said 
that  the  presumption  of  impairment 
should  exist  "if  the  quantity  of  the  drug 
in  the  employee's  body  fluids  would  be 
sufficient  to  affect  the  perception, 
mental  processes,  or  motor  functions  of 
the  employee." 

Some  employee  representatives 
appeared  to  indicate  that  off-the-job 
drug  use  was  not  relevant  to  safety.  One 
labor  commenter  filed  a  paper  by  a 
physician  engaged  in  research  who 
sought  to  counter  the  contention  of  most 
researchers  who  have  studied  the 
disposition  of  marijuana  in  the  body  that 
the  principal  marijuana  constituent 
("THC")  is  stored  in  fatty  tissue  and 


"leeches  out"  into  the  bloodstream.  The 
commenter  appeared  to  be  concerned 
that  the  railroads  would  use  the 
presence  of  residual  THC  as  a  basis  for 
Rule  G  violations;  and  comments  by 
some  of  the  railroads  appeared  to 
suggest  that  they  might,  in  fact,  take  that 
position. 

NTSB  said  that,  with  respect  to 
marijuana,  "the  determinant  of  use  must 
be  a  reliable  blood  analysis  for  THC  and 
its  metabolites  until  non-intrusive  means 
to  detect  the  presence  and  time  of  use 
are  developed."  However,  NTSB 
apparenUy  did  not  mean  to  limit  the 
proscription  of  the  rule  to  proven  on-the- 
job  impairment.  Indeed,  NTSB  stated 
that  "the  rules  should  be  drafted  to 
explicitly  reject  the  social  use  of 
controlled  substances,  including 
marijuana,  by  those  involved  in  railroad 
operations." 

c.  Final  Rule  Provision  (Subpart  B) 

The  time  has  come  for  the  issuance  of 
a  clear  Federal  prohibition  on  the  job- 
related  use  or  possession  of  alcohol  and 
other  drugs  by  employees  engaged  in 
safety-sensitive  functions.  Such  a 
regulation  is  necessary  to  provide  a 
foundation  for  both  public  and  private 
sector  initiatives  designed  to  control  this 
problem.  The  public  is  entiUed  to  know 
that  the  railroads  and  their  employees 
are  subject  to  firm  and  meaningful 
standards;  and  railroad  employees 
deserve  the  protection  that  such 
standards  can  help  to  provide. 

Importantly,  a  Federal  rule  of  conduct 
will  emphasize  to  employees  the  public 
safety  implications  of  alcohol  and  drug 
use.  It  will  improve  Rule  G  compliance 
by  reducing  the  perception  that  Rule  G 
is  "management's  rule"  and  helping  to 
convince  co-workers  that  they  have  a 
stake  in  ensuring  that  everyone  is  fit  to 
work. 

There  is  always  a  danger,  of  course, 
that  issuance  of  a  Federal  prohibition 
could  be  perceived  to  relax  what  is 
already  a  tough,  if  at  least  partially 
ambiguous,  industry  rule.  FRA  intends 
no  such  relaxation.  The  regulatory  text 
can  itself  provide  reassurance 
concerning  the  continuing  viability  of 
Rule  G  in  its  various  formulations,  at  the 
same  time  strengthening  the  application 
of  that  rule  by  setting  minimum 
standards  for  its  implementation.  FRA 
intends  to  communicate  this  message  as 
directly  as  possible  through  regional 
public  conferences  accompanying  the 
issuance  of  this  final  rule  and  through 
the  network  of  FRA  and  participating 
state  inspectors  who  visit  the  railroad 
properties  every  day,  as  well  as  through 
this  preamble. 
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The  nominal  concern  expressed  by 
the  railroads  is  that  they  will  lose  the 
ability  to  fire  (he  employee  who  can 
only  be  proven  to  have  "beer  on  his 
breath"  upon  reporting  for  work.  FRA 
believes  that  such  terminations  have 
been  infrequent,  and  that  the  current 
system  for  Rule  G  enforcement,  together 
with  the  need  to  move  freight  and 
passengers,  is  more  likely  to  lead  many 
supervisors  to  ignore  signs  of  possible 
alcohol  consumption  that  do  not  rise  to 
the  level  of  obvious  drunkenness  rather 
than  to  face  the  disruptions  and 
inconveniences  associated  with 
charging  the  apparently  marginal 
violator  under  Rule  G.  In  any  event 
nothing  in  this  rule  will  prevent  the 
railroads  from  taking  disciplinary  action 
on  the  basis  of  the  same  information 
commonly  utilized  today. 

Therefore,  Subpart  B  of  the  new  Part 
219  is  devoted  to  the  prohibition  of 
alcohol  and  drug  use,  including  the 
problem  of  therapeutic  drug  use. 

Section  219.101  ("Alcohol  and  drug 
use  prohibited")  contains  the  basic 
prohibitory  language.  Paragraph  (a)(1) 
prohibits  on-the  -job  use  of  alcohol  or 
controlled  substances  by  covered 
employees.  It  also  prohibits  any 
employee  from  reporting  for  covered 
service  or  going  or  remaining  on  duty  in 
covered  service  under  any  one  of  three 
conditions:  (1)  while  the  employee  is 
under  the  influence  of,  or  impaired  by. 
alcohol;  (2)  while  the  employee  has  a 
BAG  of  SA  or  above:  or  (3)  while  the 
employee  is  under  the  influence  of  or 
impaired  by  any  controlled  substance. 

The  ban  on  on-the-job  use  refers  to 
any  such  use  while  the  employee  is 
assigned  to  perform  covered  service.  For 
instance,  an  employee  who  accepts  a 
call  to  perform  yard  service  and  reports 
at  the  appointed  time  becomes  subject 
to  the  prohibition  on  reporting,  even 
though  the  employee  may  not  yet  have 
engaged  in  the  movement  of  rolling 
stock.  "Use"  is  intended  to  have  its 
common  sense  meaning.  For  instance, 
an  employee  may  not  ingest  an  alcoholic 
beverage,  inject  a  controlled  sub^ance, 
or  take  a  controlled  substance  in  pill 
form.  The  problem  of  lingering  effects  of 
alcohol  and  drugs  taken  into  the  body 
prior  to  reporting  for  work  is  addressed 
in  paragraph  (a)[2). 

The  ban  on  possession  is  intended  to 
reduce  those  situations  in  which 
employees  may  be  tempted  to  indulge  in 
alcohol  or  drug  use  while  on  the  job. 
FRA  believes  that  the  railroads  will 
continue  to  apply  their  current  policies 
with  respect  to  possession  of  alcohol 
and  drugs.  However,  it  is  important  to 
state  as  a  minimum  Federal  policy  that 
covered  employees  may  not  have  these 
substances  in  their  possession  while 


they  are  on  duty.  The  term  "possession** 
is  defmed  in  \  219.5. 

Paragraph  (a)(2)  deals  with  the 
present  condition  of  the  employee, 
rather  than  the  act  of  taking  the 
substance  into  the  body.  It  is  principally 
directed  at  the  problem  of  pre-duty  use, 
but  applies  equally  to  the  condition  of 
an  employee  who  has  used  a  substance 
on  the  job  without  being  detected  in  the 
act. 

Paragraphs  (a)  (2)(i)  and  (2)(iii)  deal 
with  the  employee  who  is  under  the 
influence  of.  or  impaired  by,  alcohol  or  a 
controlled  substance.  FRA  is  aware  that 
these  terms  may  have  differing 
meanings  from  one  regulatory  context  to 
another.  FRA  intends  them  to  have  their 
common  meanings.  By  "under  the 
influence  of*  FRA  intends  to  refer  to 
noticeable  effects  of  alcohol  or  a  drug 
that  cause  the  employee  to  behave  or 
appear  in  a  way  characteristic  of  the 
effects  of  the  substance  and  thus  suggest 
that  the  employee  is  not  fit  to  undertake 
safety-sensitive  functions.  For  instance, 
an  employee  who  is  under  the  influence 
of  alcohol  or  another  central  nervous 
system  depressant  may  give  evidence 
through  slurred  speech  ("heavy  tongue") 
or  unsteady  gait.  An  employee  who  is 
under  the  acute  influence  of  a  central 
nervous  system  stimulant  may  appear 
extremely  nervous  or  unusually 
talkative.  Obviously,  for  an  employee  to 
be  found  "under  the  influence"  it  will  be 
necessary  to  form  a  judgment  that  the 
observed  appearance  or  behavior  is 
related  to  alcohol  or  drug  use.  as 
opposed  to  other  causes.  However, 
these  are  the  kinds  of  determinations 
required  of  the  railroads  under  their 
existing  rules. 

The  concept  of  "impairment"  relates 
to  the  employee's  ability  to  perform  his 
functions  properly.  For  instance,  an 
employee  with  a  significant  level  of 
alcohol  in  his  system  might  be  capable, 
as  a  result  of  practice  or  selective 
tolerance,  to  conceal  the  conventional 
signs  that  he  is  "under  the  influence." 
However,  if  the  employee  fails  to 
perform  an  assigned  task  in  a  proper 
manner,  and  it  can  be  established  that 
that  failiu^  was  associated  with  alcohol 
consumption,  the  employee  would  be 
shown  to  be  "impaired." 

These  categories  are  not  mutually 
exclusive  with  respect  to  their  practical 
effect.  For  instance,  an  employee  might 
have  alcohol  on  his  breath  and  "glassy** 
eyes  without  other  signs  of  being 
intoxicated  (or  "under  the  influence"). 
However,  if  the  employee  also  failed  to 
perform  his  duties  correctly  the 
supervisor  might  be  warranted  in 
concluding  that  the  employee  was  in 
violation  of  the  rule.  The  testing 


authority  conferred  by  Subpart  D  can 
assist  in  resolving  mai-ginal  cases. 

Paragraph  (a)(2)(ii)  sets  a  per  se  level 
of  alcohol  that  is  absolutely  prohibited. 
FRA  has  decided  to  sue  the  per  se 
prohibition  in  lieu  of  a  conclusive 
presumption  because  the  outright 
prohibition  is  simpler  and  more  easily 
understood  by  the  lay  persons  who  will 
apply  it. 

FRA  is  persuaded  that  the  available 
scientific  data,  together  with  reasonable 
inferences  therefrom,  firmly  supports  a 
per  se  prohibition  of  any  blood  alcohol 
concentration  of  SA  percent  or  greater. 
This  conclusion  rests  on  the  following 
considerations: 

1.  The  standard  will  be  civil  in  nature. 
Violation  of  the  standard  will  not  result 
in  any  criminal  prosecution  or  loss  of 
liberty.  Rather,  the  standard  is  designed 
to  promote  the  safety  of  railroad 
operations. 

2.  Persons  subject  to  this  standard  will 
be  employees  of  transportation 
companies  engaged  in  interstate 
commerce  emd  can  reasonably  be 
expected  to  maintain  a  high  level  of 
fitness  to  perform  their  jobs  with  a 
minimum  of  risk  to  other  employees  and 
the  public.  Indeed,  the  rule  imposed  by 
employers  in  the  industry  for  over  a 
century  has  been  one  of  "no  alcoboL" 
and  it  may  be  expected  that  employers 
will  continue  to  enforce  this  high 
standard.  To  the  extent  available 
information  permits,  the  Federal 
standard  should  be  reasonably 
consistent  with  the  existing  private 
sector  rule,  so  as  not  to  undo  the 
positive  effects  of  the  latter. 

3.  Considerable  data  from 
experimental  or  clinical  settings 
supports  the  proposition  that  low  levels 
of  alcohol  can  and  regularly  do  have 
detrimental  effects  on  human 
performance,  including  divided  attention 
skills  and  information  processing,  in  the 
motivated  subject  Although  detrimental 
effects  are  reported  at  lower  levels,  and 
even  after  alcohol  is  eliminated  from  the 
body  (the  so-called  "hangover  effect"), 
the  consensus  of  scientific  and 
professional  opinion  appears  to  be  that 
material  detrimental  effects  on  human 
performance  begin  at  least  in  the  range 
of  .04  percent  See,  e.g.,  American 
Medical  Association,  Alcohol  and  the 
Impaired  Driver  at  58-59  and  research 
summarized  at  36-57  (197a  reprinted  by 
National  Safety  Council  1976):  Bjerver. 
BM.,  and  Goldberg,  L..  "Effect  of 
Alcohol  Ingestion  on  Driving  Ability," 
Quarterly  Journal  of  Alcohol  Studies, 
ll:l-3a  1950;  BilUngs,  CE.,  et  al., 
"Effects  of  Alcohol  Ingestion  on  Driving 
Ability,"  Aerospace  Medicine,  44  J79- 
382. 1973:  Laurell.  Hans,  "Effects  of 
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Small  Doses  of  Alcohol  on  Driver 
Performance  in  Emergency  Traffic 
Situations,"  Accident  Analysis  and 
Prevention.  9:191-201. 1977;  Alcohol  and 
Highway  Safety  1984  at  16-23  (National 
Highway  Traffic  Safety  Administration): 
Alcohol  and  Highway  Safety  at  15-19 
(National  Highway  Traffic  Safety 
Administration  1978).  Although  low 
doses  of  alcohol  may  not  appreciably 
affect  simple  reaction  time  in  most 
subjects,  such  doses  may  appreciably 
affect  choice  reaction  time  (response  in 
divided  attention  situations  of  the  kind 
experienced  by  operators  of 
transportation  vehicles).  See,  e.g., 
Huntley.  M.S.,  Jr..  "Effects  of  Alcohol 
and  Fixation  Task  Difficulty  on  Choice 
Reaction  Time  to  Extrafoveal 
Stimulation."  Quarterly  Journal  of 
Studies  on  Alcohol,  34(1):89-103, 1973. 
Indeed,  some  studies  suggest  that 
significant  performance  decrements  may 
be  measurable  at  BAC's  below  .04.  See, 
e.g.,  Mo8kowit2.  H.,  "Skills  Performance 
at  Low  Blood  Alcohol  Concentrations" 
(Southern  California  Research  Institute, 
May  1984;  unpublished);  Flanagan.  N.G.. 
'The  Effects  of  Low  Doses  of  Alcohol  on 
Driving  Performance."  Medical  Science 
Law,  23(3):203-209. 1983. 

4.  Although  railroad-specific  studies 
are  not  available,  railroad  employees 
perform  tasks,  similar  to  many  of  those 
used  in  alcohol  studies,  requiring  that 
they  be  free  from  the  known 
physiological  effects  of  even  low  levels 
of  alcohol. 

5.  Railroad  managers  and  employee 
representatives  alike  agree  with  the 
objective  of  preventing  the  use  of 
alcohol  in  railroad  operations  and 
concur  in  the  view  that  the  use  of  any 
quantity  of  alcohol  while  on  duty  is 
inconsistent  with  the  high  level  of  safety 
toward  which  they  strive  in  other  areas. 
This  suggests  an  accumulated 
experiential  judgment  on  the  part  of  the 
railroad  industry  that  alcohol  is 
detrimental  to  safe  functioning  in 
railroad  operations. 

6.  FRA's  review  of  the  documented 
alcohol-related  accidents  over  the  past 
decade  indicates  that  a  significant 
portion  probably  involved  fatigue, 
inattention,  drowsiness,  or  a  sleep  state 
on  the  part  of  the  crew  members  at  fault. 
In  each  case,  it  appears  likely  that 
alcohol  caused  or  exacerbated  these 
conditions.  This  indicates  that  one  of  the 
primary  dangers  of  alcohol  use  in  the 
railroad  environment  is  a  generalized 
depressant  effect  on  the  central  nervous 
system  of  fatigued  or  unmotivated 
employees,  who  may  be  functioning  in 
an  environment  where  there  may  be 
significant  intervals  between  stimuli. 
The  classic  case  is  the  operation  of  a 


train  during  the  late  night  or  early 
morning  hours  over  familiar  territory 
with  few  or  no  signals  and  with 
relatively  long  inter\'als  between  public 
grade  crossings,  where  there  is  little 
need  for  frequent  throttle  adjustments  or 
brake  applications.  Conditions  in  the 
locomotive  cab  or  caboose  may 
contribute  to  this  syndrome  (harmonic 
rock,  steady  background  noise,  lack  of 
interior  illumination  during  hours  of 
darkness),  a  fact  attested  to  by 
employees  participating  in  this 
rulemaking  and  recent  accident 
investigations.  While  the  contribution  of 
alcohol  to  the  syndrome  is  not  readily 
subject  to  verification  under 
experimental  conditions,  it  is 
nevertheless  extremely  probable  in  view 
of  FRA's  knowledge  of  working 
conditions  in  the  railroad  industry,  the 
accident  data,  and  the  known  effects  of 
alcohol  on  the  human  body.  Further,  it  is 
consistent  with  data  developed  in  other 
contexts.  See  e.g.,  Ryder,  J.M.,  et  al.. 
Effects  of  Fatigue  and  Alcohol  on 
Highway  Safety,  Report  No.  DOT-HS- 
805-854  (National  Highway  Traffic 
Safety  Administration  1981)  (hereafter 
"Ryder"). 

Accident  data  reveal  that  alcohol 
intoxication  substantially  increases — by 
more  than  five  times — the  probability 
that  falling  asleep  at  the  wheel  will  be 
the  direct  cause  of  a  motor  vehicle 
accident.  Treat,  J.R.,  et  al.,  Tn'-level 
Study  on  the  Causes  of  Traffic 
Accidents,  Rep.  No.  DOT-HS-805-085  at 
103  (National  Highway  Traffic  Safety 
Administration  1979).  Research 
concerning  the  effects  of  alcohol 
indicates  that  these  generalized  effects 
can  occur  at  moderate  blood  alcohol 
levels.  Erwin.  C.W..  et  al..  "Alcohol- 
Induced  Drowsiness  and  Vigilance 
Performance."  Journal  of  Studies  on 
Alcohol.  39(3):505-516. 1978  (short 
duration  study  shows  detection 
performance  inversely  related  to  BAC, 
with  material  difference,  in  view  of 
authors,  only  at  high  dose;  but 
percentage  of  eyelid  closure  time  rose 
materially  even  at  low  dose.  (.03)). 
Indeed,  although  some  studies  have 
suggested  that  very  small  doses  of 
alcohol  may  temporarily  relieve  stress 
effects  associated  with  fatigue,  it  is 
likely  that  ingestion  of  moderate  doses 
(in  the  range  of  .04  to  .06)  actually 
contributes  to  fatigue  and  drowsiness  in 
the  post-absorptive  stage.  See,  e.g., 
Landauer,  AH  A.,  and  Howat,  Peter, 
"Low  and  Moderate  Alcohol  Doses, 
Psychomotor  Performance  and 
Perceived  Drowsiness,"  Ergonomics, 
26(7):647-657, 1983  (subjects  receiving. 
inter  alia,  .05  percent  peak  dose  report 
feeling  drowsy  for  up  to  3  hours  (in  post- 


absorptive  stage));  Ryder  at  72 
(indicating  probability  that  fatigue, 
diurnal  pattern,  and  alcohol  may 
interact  to  enhance  impairment  during 
night-time  hours).  Thus,  a  railroad 
employee  who  comes  on  duty, 
particularly  for  an  evening  or  early 
morning  shift,  after  having  consumed 
several  drinks,  very  likely  poses  a 
higher  safety  risk  with  respect  to 
attention  to  the  task  at  hand,  even  if  the 
employee's  BAC  is  declining  through  the 
.04  or  .05  range.  This  problem  may  be 
much  more  serious  than  suggested  by 
laboratory  studies,  since  the  employees 
who  use  alcohol  before  reporting  for 
duty  may  lack  motivation;  and  the  work 
environment  may  not  include  the  same 
stimuli  (including  awakening  the  dozing 
subject  in  one  study)  found  in  the 
laboratory  context. 

7.  The  choice  of  perse  level  for  a  civil 
regulatory  program  requires 
consideration  of  the  problem  that 
employees  may  seek  to  function  at  the 
margins  of  its  limits,  despite  the  advice 
of  FRA.  medical  and  other  experts  that 
any  alcohol  is  detrimental  and  despite 
stricter  standards  promulgated  by 
employers.  But  precise  estimation  of 
one's  own  BAC  is  difficult,  if  not 
impossible.  Even  in  carefully  controlled 
laboratory  experiments,  attempts  to 
attain  predetermined  BAC's  by 
administering  doses  tailored  to  body 
weights  of  the  subjects  may  result  in 
"overshooting"  the  target  level.  In  actual 
practice,  employees  may  not  even  know 
the  alcohol  content  of  the  beverages  that 
they  have  consumed;  and  the  tendency 
of  social  drinking  to  extend  to  "one 
more  round"  is  appreciated  by  most 
adults.  Therefore,  the  civil  standard 
should  contemplate  that  employees  may 
underestimate  the  effects  of  alcohol  (or 
even  the  number  of  drinks  consumed) 
and  sets  the  absolute  ceiling  for 
consumption  accordingly. 

8.  Some  accident  data  in  the  highway 
mode  indicates  an  increasing  risk  of 
fatal  accidents  beginning  at  .04  percent 
(although  a  sharp  rise  in  risk  is  not 
encountered  until  the  .08  level).  Alcohol 
and  Highway  Safety  at  16  (National 
Highway  Traffic  Safety  Administration 
1978). 

9.  Blood  alcohol  testing  may  be  done 
in  the  absorption  phase,  as  well  as  in 
the  elimination  phase.  For  instance,  an 
employee  reporting  for  duty  with  a  BAC 
of  .04  might  very  well  have  a  higher  BAC 
within  the  next  hour,  depending  on  the 
amount  of  alcoholic  beverage  consume 
and  the  recency  of  the  last  consumption 
prior  to  reporting.  Decisions  as  to 
whether  to  relieve  an  employee  and  call 
another  crew  member  must  be  made 
promptly;  and  if  they  cannot  be  made 
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promptly,  there  may  be  an  unintended 
incentive  to  ignore  the  impediment  to 
dispatching  the  train. 

10.  Unlike  the  Federal  Highway 
Administration  and  the  Federal  Aviation 
Administration,  FRA  has  not  adopted  a 
pre-duty  abstinence  period  for  alcohol. 
A  significant  pre-duty  abstinence  period 
such  as  8  hours  (the  rule  for  aviation) 
tends  to  limit  actual  BAC  levels,  for  all 
but  the  heaviest  consumption,  to  very 
low  ranges  (assuming  compliance  with 
the  requirement  of  abstinence).  Further, 
such  a  period  tends  to  ensure  that 
persons  in  safety-sensitive  positions 
who  do  have  alcohol  in  their  systems 
will  be  in  the  elimination  (post- 
absorptive)  phase,  thereby  limiting  the 
problem  described  immediately  above 
and  also  avoids  the  rather  more 
pronounced  subjective  effects  of  alcohol 
that  may  be  more  closely  associated 
with  the  absorptive  phase. 

11.  Many  BAC  measurements  in  the 
railroad  context  will  necessarily  be 
conducted  one  or  more  hours  after  the 
event  that  gave  rise  to  the  need  for  the 
test.  Alcohol  is  eliminated  from  the 
blood  at  a  rate  of  approximately  .015 
percent  per  hour  (on  average),  but 
estimation  of  prior  blood  alcohol  levels 
is  difficult  because  of  individual 
variations.  Again,  \he perse  level 
established  by  regulations  should  be  one 
which  will  promote  extreme 
conservatism  in  the  consumption  of 
alcohol  by  those  employees  who  are  not 
inhibited  from  such  consumption  by  the 
more  strict  "no  alcohol"  policies  of  their 
employers. 

Many  of  the  considerations  listed 
above  may  also  be  cited  for  the 
proposition  that  the  perse  level  should 
be  set  lower — even  that  FRA  should 
adopt  a  "no  alcohol"  rule.  However, 
FRA  is  persuaded  that  a  stricter  Federal 
standard  would  not  be  appropriate. 
Under  the  Federal  Railroad  Safety  Act, 
direct  enforcement  actions  can  be 
brought  only  against  the  railroad  (absent 
creation  of  an  elaborate  licensing  or 
disqualification  program).  Certainly 
each  railroad  should  be  encouraged  to 
promote  an  alcohol-free  workplace. 
However,  the  minimum  regulatory 
standard  should  take  into  account  the 
difficulty  of  that  task,  particularly  with 
respect  to  detection  of  alcohol 
impairment  at  very  low  blood  alcohol 
levels.  Further,  there  is  some  logic  in  the 
position  that  the  railroads'  supervisory 
and  detection  programs  should  be 
concentrated  not  so  much  on  the 
employee  with  a  very  low  blood  alcohol 
level  as  on  the  employee  with  a  BAC  in 
the  range  for  which  safety  risks  are 
better  documented.  For  instance,  it  may 
be  less  useful  to  check  the  breath  of  all 


employees  reporting  for  work  than  to 
make  regular  efficiency  tests  that 
measure  actual  job  performance.  It  may 
be  the  case  that  there  exists  for  most 
individuals  a  BAC  (perhaps  below  .02) 
that  is  effectively  de  minimis  from  the 
point  of  view  of  safe  job  functioning — at 
least  when  viewed  against  the 
background  of  other  performance- 
related  factors  such  as  illness, 
variations  in  effective  rest  prior  to 
reporting  for  duty,  and  subject-to- 
subject  variations  in  mental  acuity, 
judgment  and  general  physical  fitness. 
(This  assumes  that  the  BAC  under  .02  is 
the  peak  level  achieved.) 

The  risk  of  an  alcohol-related  accident 
likely  increases  as  BAC  increases, 
whether  one  makes  reference  to 
highway,  rail  or  other  data.  Currently 
available  accident  data  does  not 
establish  increased  risk  of  an  accident 
below  the  .04  level. 

FRA  has  chosen  a  per  se  level 
identical  to  that  recently  adopted  for 
flight  crews  by  the  Federal  Aviation 
Administration  (50  FR  15376;  April  17. 
1985).  Although  FRA  has  been  aware  of 
FAA's  consideration  of  this  problem, 
FRA  has  reached  its  conclusions 
independently.  It  is  inevitable  that  the 
two  actions  will  be  compared.  FRA 
recognizes  that  the  level  set  by  FAA  is. 
in  part,  informed  by  the  often  very 
complex  divided  attention  tasks 
undertaken  by  pilots  and  other  flight 
crew  members,  as  well  as  the  reduced 
oxygen  available  in  cabins  pressurized 
to  levels  well  above  5,000  feet.  However, 
the  considerations  discussed  above, 
such  as  the  absence  of  pre-duty 
abstinence  requirements  and  the  record 
of  alcohol  apparently  contributing  to 
sleepiness  or  inattention,  clearly 
indicate  the  need  to  set  the  perse  level 
at  .04  percent. 

FRA  has  considered  the  research  cited 
by  the  NTSR  and  the  testimony  of 
railroad  witnesses  in  support  of  a  lower 
per  se  level  in  relation  to  the  choice  of 
the  .04  percent  standard.  FRA  believes 
that  the  research  supporting  material 
performance  decrements  below  .04 
percent  is  not  sufficiently  persuasive  in 
relation  to  actual  risks  on  the  railroads 
to  support  a  lower  perse  level  at  this 
time.  Indeed,  both  NTSB  and  AAR 
settled  upon  a  recommended  .03  percent 
level,  only  .01  percent  less  than  the 
standard  adopted.  However,  it  is 
undoubtedly  the  case  that  some 
individuals  are  materially  affected  at 
lower  levels,  particularly  where  alcohol 
is  taken  in  combination  with  other  drugs 
(such  as  antihistamines,  marijuana  or 
depressants).  The  per  se  level  in  no  way 
excuses  the  conduct  of  an  employee 
who  reports  to  work  so  affected. 


It  is  appropriate  to  stress  three  points 
in  conclusion: 

First,  the  .04  percent  is  not  a  threshold 
below  which  corrective  action  is  not 
authorized;  it  is  a  floor  at  or  above 
which  corrective  action  is  mandatory. 

Second,  the  fact  that  an  employee 
might  test  just  below  .04  percent  on  a 
breath  or  other  test  does  not  necessarily 
mean  that  the  employee  could  not  be 
found  in  violation  of  the  Federal  per  se 
standard.  For  instance,  an  employee 
with  a  BAC  of  .03  percent  after  the 
expiration  of  four  hours  on  duty  could 
easily  be  demonstrated  to  have  had  a 
BAC  above  .04  percent  at  the  time  the 
employee  reported  for  duty  (or  to  have 
consumed  alcohol  on  duty,  itself 
prohibited). 

Third,  the  fact  that  a  per  se  BAC  is 
included  in  the  regulation  in  no  way 
restricts  the  railroad's  ability  to  proceed 
with  discipline  under  its  own  rules  (or 
the  Federal  rule)  solely  on  the  basis  of 
observations  by  a  supervisor  or  other 
evidence  traditionally  accepted  for  this 
purpose. 

Paragraph  (b)  deftnes  "controlled 
substance"  to  have  the  meaning 
assigned  by  21  U.S.C.  802.  FRA  has 
elected  to  state  the  drug  prohibition  as  a 
ban  on  use  of  controlled  substances 
because,  as  a  class,  they  are  mind  and 
function-altering  drugs  that  can  impair 
the  faculties  of  railroad  employees. 
Further,  controlled  substances  are 
available  by  only  three  methods:  (1) 
illicitly,  (2)  by  prescription  or  physician 
distribution,  or  (3)  through  controlled 
and  documented  sale  over  the  counter. 
Thus,  the  very  means  of  acquisition  will 
tend  to  put  even  the  uninformed 
employee  on  notice  concerning  their 
potential  properties.  Finally,  controlled 
substances  constitute  the  great  bulk  of 
drugs  of  abuse  that  might  be  used  for 
non-therapeutic  purposes. 

The  commenters  overwhelmingly 
approved  this  definition,  although  many 
would  have  made  the  prohibition 
broader.  FRA  recognizes  that  there  is 
some  merit  in  the  argument  for  a 
broader  definition.  However,  the 
commenters  have  not  persuaded  FRA 
that  the  definition  proposed  is  so 
underinclusive  as  to  outweigh  the 
benefit  of  referring  to  an  estabUshed  list 
of  dnigs  that  can  provide  concrete 
notice  to  employees  of  the  conduct 
proscribed. 

There  appears  to  be  litde  supfwrt  for 
inclusion  of  specific  additional  drugs. 
The  AMA's  suggestion  that 
antihistamines  should  be  studied  for 
inclusion  is  illustrative  of  the  complexity 
of  the  problem.  "Antihistamine"  is  a 
term  referring  to  numerous  chemically 
heterogeneous  drugs  that  share  certain 
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phcirmacological  characteristics. 
However,  they  are  also  dissimilar  in 
many  respects.  If  the  AX4A  and 
Department  of  Transportation  are 
unable  to  say  with  certainty  which  of 
these  substances,  if  any.  should  be 
absolutely  proscribed  from  use  by  the 
employee  engaged  in  safety-sensitive 
functions,  it  makes  little  sense  to  employ 
a  broad  deBnition  that  leaves  the 
employee  to  guess  «vhether  the 
substance  should  be  viewed  as 
forbidden.  The  counter-argument  here  is 
that  the  user  of  an  antihistamine 
preparation,  for  instance,  is  best  able  to 
judge  the  effects  of  the  drug,  at  least 
where  the  drug  produces  noticeable 
effects  such  as  drowsiness  or 
unsteadiness.  Further,  the  buyer  of  a 
street  drug  may  not  know  what  he  or 
she  is  getting  but  certainly  knows  that 
the  intended  effect  may  not  be 
consistent  with  clear-headed  discharge 
of  his  or  her  responsibilities  as  a 
railroad  employee.  FRA  has  chosen  the 
conservative  course  for  the  present, 
recognizing  that  the  railroads  may,  with 
good  reason,  elect  to  retain  or  institute 
broader  prohibitions. 

FRA  does  expect  that  the  railroads 
will  revise  their  rules  to  the  extent 
necessary  to  prohibit,  at  a  minimum, 
job-related  use  of  all  controlled 
substances.  The  current  standard  Rule  G 
formulation  refers  only  to  "narcotics." 
While  it  is  true  that  some  railroads 
employing  that  formulation  have 
supplementary  rules  and  policies  going 
to  other  controlled  substances,  and 
while  some  arbitrators  may  have  been 
persuaded  that  the  term  "narcotics"  is 
intended  to  be  read  as  reaching 
substances  other  than  those  noted 
principally  for  the  analgesic  effect 
(largely  opium-based  drugs],  greater 
clarity  and  specificity  is  to  be 
recommended.  Stimulants, 
hallucinogens,  depressants,  and 
marijuana  (by  far  the  most  prevalent 
drug  of  abuse)  are  not  "narcotics"  in  any 
legal  or  pharmacological  sense — let 
alone  in  the  parlance  of  the  circles 
where  ilhcit  drugs  are  purchased. 

FRA  did  not  note  any  active  assertion 
by  the  commenters  of  a  reservation  with 
use  of  the  controlled  substance  list.  In 
other  transportation  contexts,  it  has 
sometimes  been  argued  that  acute  use  of 
central  nervous  system  stimulants  (such 
as  amphetamines,  methamphetamines  or 
cocaine)  may  not  result  in  measurable 
performance  decrements  in  controlled 
laboratory  settings  using  motivated 
subjects.  Indeed,  under  highly  controlled 
conditions,  performance  may  be 
temporarily  enhanced.  FRA  takes  this 
lack  of  comment  as  illustrative  of  the 
sophistication  of  the  railroad  industry. 


employees  and  management  alike. 
While  stimulants  (including  the 
nonregulated  stimulant,  ca^eine)  may 
occasionally  be  used  to  combat  the 
effects  of  fatigue  or  lack  of  sleep, 
reliance  on  stimulants  in  a  work 
environment  is  not  advised  (particularly 
those  stimulants  with  a  high  dependency 
potential).  The  availability  of  stimulants 
may  actually  encourage  poor  rest  habits 
and  promote  risk-taking.  Where  intake 
is  not  regulated  carefully,  the 
elimination  of  recent  stimulant  doses 
may  result  in  precipitous  and  deep  sleep 
or  other  serious  after  effects.  Excesssive 
intake  can  result  in  loss  of  coordination 
or  even  trigger  hallucinations.  Evidence 
is  accumulating  that  episodic  abuse  of 
cocaine  may  be  characterized  by 
absorption  in  the  drug  experience,  over- 
conHdence,  and  consequent  errors  in  job 
performance.  FRA  has  no  reservation 
concerning  the  prohibition  of  stimulants 
or  any  other  dnig  group  represented  on 
the  controlled  substances  list. 

Paragraph  (c)  states  that  this  section 
does  not  restrict  a  railroad  from 
imposing  an  absolute  prohibition  on  the 
presence  of  alcohol  or  any  drug  in  the 
body  fluids  of  persons  in  its  employ, 
whether  in  furtherance  of  the  purpose  of 
Part  219  or  for  other  purposes  [e.g.,  to 
promote  productivity,  protect  the 
business  reputation  of  the  company, 
prevent  violations  of  criminal  law  on 
railroad  property,  etc.).  FRA  believes 
that  this  language  is  fully  responsive  to 
the  concerns  of  the  AAR  and  some 
railroads  that  Federal  ndes  may  be  read 
to  replace  Rule  G  or  render  it 
unenforceable. 

Paragraph  (d)  provides  that  9  219.101 
may  not  be  construed  to  prohibit  the 
presence  of  an  unopened  container  of  an 
alcoholic  beverage  in  a  private  motor 
vehicle  that  is  not  used  in  the  business 
of  the  railroad.  That  is,  under  the  final 
rule  such  presence  is  not  made  a  Federal 
concern.  But  the  paragraph  also  says 
that  the  section  may  not  be  construed  to 
restrict  a  railroad  from  establishing  such 
a  prohibition. 

FRA  has  concluded  that,  although  the 
railroads  are  free  to  prohibit  the 
presence  of  alcoholic  beverages  in  a 
vehicle  parked  on  company  property,  it 
does  not  follow  that  the  railroads  should 
be  subject  to  a  general  Federal 
obligation  to  prevent  such  possession, 
except  where  the  vehicle  is  used  for 
company  business. 

Note  on  abstinence  period. 
Throughout  this  rulemaking  FRA  has 
considered  proposals  by  various  parties 
that  FRA  impose  a  pre-duty  abstinence 
period  of  a  set  duration  or  that  barred 
alcohol  or  drug  use  by  an  employee 
"subject  to  duty."  FRA  has  previously 


explained  in  detail  why  an  abstinence 
period  requirement  has  not  been 
adopted.  NPRM  at  5ft-62;  49  FR  24272- 
24273. 

FRA  views  the  proposal  of  one 
commenter  for  an  abstinence  period  of 
eight  (8)  hours  applying  only  to  illicit 
substances  to  be  unacceptable  for  the 
reasons  already  articulated,  particularly 
lack  of  enforceability.  There  are  two 
further  objections.  First  it  would  be 
unfortunate  if  such  a  provision  were  to 
be  construed  to  mean  tint  use  of  illicit 
substances  by  an  employee  in  safety- 
sensitive  functions  is  acceptable  (an 
implication  obviously  not  intended  by 
the  commenter).  Second,  the  arbitrary  8- 
hour  limitation  is  less  than  the  period 
during  which  at  least  some  ilhcit  drugs 
produce  acute  effects. 

Section  219.103  ("Prescribed  drugs") 
addresses  the  use  of  drugs  prescribed  or 
otherwise  authorized  for  use  by  a 
medical  practitioner.  Paragraph  (a) 
follows  the  policy  of  the  proposed  rule 
in  permitting  the  employee  to  rely  on  the 
judgment  of  the  personal  physician  (or 
dentist,  in  an  appropriate  case)  if  the 
personal  physician  has  been  made 
aware  of  the  nature  of  the  employee's 
duties. 

FRA  agrees  that  it  is  desirable  for  the 
railroad  medical  officer  to  evaluate  the  «, 
safety  of  prescription,  over-the-counter 
and  patent  drug  use,  since  the  private 
physician  may  not  be  effectively 
acquainted  with  the  full  range  of  facts 
relevant  to  the  employee's  duties. 
Further,  in  some  cases  a  given  employee 
may  receive  medication  from  or  through 
more  than  one  practitioner.  However, 
FRA  believes  that  few  railroads 
maintain  the  kind  of  staffing  and 
information  systems  needed  to  provide 
timely  and  expert  guidance  to 
employees  on  the  7-day,  24-hour  basis 
required  by  railroad  operations. 
Imposing  on  employees  the  duty  to 
obtain  clearance  from  a  carrier  medical 
officer  who  cannot  be  reached  prior  to 
the  time  set  for  reporting  for  duty  would 
merely  serve  to  shift  the  blame  to  the 
employee  when  an  accident  or  injury 
occurs.  The  railroads  that  appeared 
before  FRA  did  not  appear  prepared  to 
accept  the  responsibility  of  providing 
such  guidance  except  in  selected  cases. 

Paragraph  (b)  recognizes  the 
legitimate  interest  of  the  railroad 
company  in  reviewing  the  therapeutic 
use  of  drugs  by  its  employees.  A 
railroad  may  elect  to  require  its 
employees  to  notify  a  designated 
representative  (who  is  readily 
accessible)  of  therapeutic  drug  use  prior 
to  the  start  of  the  duty  tour.  If  the 
employee  is  required  to  obtain  approval 
for  therapeutic  drug  use  prior  to 
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reporting  for  duty,  the  railroad  should 
provide  adequate  means  for  obtaining 
such  approval  in  a  timely  manner. 
In  no  case  should  notification  or 
approval  systems  be  established  that 
present  unreasonable  obstacles  with 
respect  to  employee  compliance,  since 
such  arrangements  will  undermine 
employee  confidence  in  the  fairness  of 
the  railroad's  alcohol  and  drug  policy. 

2.  Post-Accident  Toxicological  Testing 

a.  Summary  of  Proposed  Rule  (sec. 
218.105) 

The  proposed  rule  would  have 
required  that  post-accident  toxicological 
testing  be  conducted  after 
approximately  550  train  accidents  and 
incidents  each  year.  Testing  would  have 
been  required  after  any  train  accident 
involving  a  fatality,  reportable  injury, 
damage  to  railroad  property  of  $150,000 
or  more,  or  release  of  hazardous 
materials.  Testing  would  also  have  been 
required  after  a  train  incident  involving 
a  fatality  or  loss  of  arm,  leg  or  eye.  Rail/ 
highway  grade  crossing  accidents  and 
trespasser  injuries  would  have  been 
excluded  from  the  class  of  accidents 
covered. 

Employees  tested  would  have 
included  train  or  yard  crews  and  other 
employees  directly  involved  in  the  event 
who  are  subject  to  the  coverage  of  the 
Hours  of  Service  Act.  The  railroad  was 
required  to  take  all  practical  steps  to 
obtain  blood  and  urine  samples  from 
employees,  which  were  to  be  collected 
at  a  medical  facihty.  Samples  were  to  be 
shipped  to  a  laboratory  designated  by 
FRA.  The  railroad  was  to  notify  FRA  if  a 
medical  facility  declined  to  take 
samples  from  an  unconscious  subject  or 
if  the  custodian  of  the  remains  of  an 
employee  declined  to  cooperate  in 
obtaining  samples  for  testing. 

The  proposed  rule  would  have 
required  that  all  covered  employees 
execute  consent  forms  affirming  their 
consent  to  post-accident  testing.  The 
forms  were  to  be  made  available  where 
injured  or  deceased  employees  might  be 
unable  to  affirm  consent  after  an 
accident. 

Any  employee  who  refused  to  provide 
a  blood  or  urine  sample  would  have 
been  subject  to  a  standard  period  of 
disqualification  of  six  (6)  months.  The 
railroad  would  have  been  required  to 
provide  a  hearing  soon  after  removing 
the  employee  from  covered  service. 

The  proposal  also  included  a 
requirement  that  the  railroad  make  a 
short  narrative  report  in  any  case  where 
samples  were  not  obtained  as  required 
by  the  regulation. 

At  the  technical  conference  on  August 
1, 1984,  FRA  presented  the  relatively 


simple  concepts  under  consideration  for 
packaging,  shipping,  and  centrally 
analyzing  samples  obtained  in  the  post- 
accident  testing  program,  including  the 
use  of  a  shipping  kit  ("tox  box")  similar 
to  the  kit  used  for  many  years  by  the 
Federal  Aviation  Administration  and 
NTSB  in  aviation  accident 
investigations.  These  kits  would  be 
maintained  at  major  terminals  on  the 
railroads  (or  in  selected  company 
vehicles]  and  taken  to  the  medical 
facility  to  which  employees  are 
transported.  Samples  would  be  placed  in 
the  kits  and  shipped  by  air  freight  to 
FRA's  designated  laboratory,  the  Civil 
Aeromedical  Institute  (CAMI) 
toxicology  laboratory  in  Oklahoma  City, 
Oklahoma,  where  tests  would  be 
conducted. 

b.  Public  Comment 

Post-accident  testing  drew  outright  or 
qualified  support  from  NARUC,  the  New 
York  Department  of  Transportation, 
AMA,  ten  railroads  and  one  local  labor 
officer.  RLEA  and  UTU  indicated  they 
did  not  oppose  the  provision.  UTU  foiuid 
it  a  constructive  proposal,  so  long  as 
employees  and  their  representatives 
have  an  opportunity  to  obtain  the 
results.  RLEA  emphasized  the  need  for 
frequent  calibration.of  testing 
equipment.  BLE  opposed  the 
requirement  of  consent  as  a  condition  of 
employment. 

,     Three  railroads  and  some  local  union 
officers  opposed  imposition  of  the 
mandate  to  test.  One  of  these  railroads 
thought  the  burden  of  testing  was  not 
justified  by  the  need  to  develop 
statistics.  A  second  thought  testing 
should  be  at  the  option  of  the  railroad 
[i.e.,  should  not  be  mandatory). 

Two  railroads  advocated  an  exception 
for  testing  in  any  situation  where  it  is 
known  immediately  that  the  employees 
are  faultless  as  to  cause  or  severity. 
Another  railroad  would  test  only  where 
it  is  clear  that  there  was  human  failure. 

A  local  UTU  officer  thought  the 
proposal  would  result  in  harassment, 
paperwork,  and  "unjustified  conclusions 
of  'man  failure'."  The  officer  believed 
post-accident  testing  would  also  lessen 
morale.  Another  UTU  local  officer 
believed  testing  under  the  proposal 
would  be  frequent,  but  unproductive. 

Deterrence.  One  of  several  grounds 
upon  which  FRA  advanced  the  post- 
accident  testing  requirement  was  its 
potential  for  deterrence  of  job-related 
alcohol  and  drug  use.  Several 
commenters  questioned  that  premise, 
believing  that  post-accident  testing 
would  be  useful  only  for  generating 
statistics.  A  consultant  in  the  drug  field 
believed  that  post-accident  testing  could 
not  serve  as  an  effective  detection  or 


deterrence  tool  because  of  the  relatively 
small  number  of  events  captured.  At  the 
technical  conference  on  post-accident 
testing,  a  railroad  EAP  director  argued 
that  post-accident  testing  would  never 
deter  alcohol  and  drug  abusers;  but 
another  participant  said  that  "abusers 
and  users"  might  have  di^erent 
responses.  A  northeast  railroad  thought 
post-accident  testing  "may  add  to  the 
desired  deterrent  effect"  AAR  and  a 
commuter  railroad  thought  it  would  be 
"only  marginally  beneficial  as  a 
deterrent  and  detection  mechanism." 

In  general,  the  commenters  did  not 
disagree  with  that  portion  of  FRA's 
rationale  relating  to  the  need  for  more 
accurate  and  complete  data  on 
individual  accidents.  (See  NPRM  at  145- 
148;  49  FR  24289.) 

Events  covered.  Several  railroad 
commenters,  including  AAR,  noted  that 
the  proposed  rule  attempted  to  use 
severity  indices  to  select  accidents  and 
incidents  for  inclusion  in  the  testing 
requirement  AAR  said  that  severity  is 
an  "indiscriminate"  measure  of  whether 
testing  is  indicated.  Several  witnesses 
urged  that  tests  should  not  be  required 
where  it  is  "known"  that  there  was  no 
human  failure.  Railroad  witnesses 
contended  that  many  of  the  accidents 
identified  for  testing  in  the  NPRM  are 
equipment  and  track-caused  derailments 
with  respect  to  which  human  failure  can 
be  effectively  excluded  very  soon  after 
the  accident  Testing  in  these  cases  was 
said  to  be  unfair  to  employees, 
detrimental  to  the  smooth  flow  of 
commerce,  and  an  unnecessary  burden 
on  the  railroads. 

A  commuter  railroad  thought  that 
testing  after  a  train  incident  would  be 
warranted  in  the  case  of  an  employee 
injury  but  not  where  the  injury  was  to  a 
passenger  alighting  from  the  train. 

Thresholds.  Two  of  the  testing 
thresholds  came  under  particularly 
pointed  attack:  the  substantial  property 
damage  and  injury  thresholds.  AAR  said 
that  the  $150,000  threshold  could  be 
triggered  by  damage  to  three  box  cars  or 
one  locomotive.  This  would  result  in 
testing  after  many  "fender-benders."  A 
raifroad  said  the  80%  of  its  accidents 
over  $150,000  do  not  involve  human 
factors.  Although  believing  that 
"severity  is  an  indiscriminate  measure," 
AAR  and  several  railroads  indicated 
that  they  would  settle  for  a  threshold  of 
$500,000.  Some  suggested  that  the  higher 
threshold  be  indexed  for  inflation.  By 
contrast,  as  discussed  above,  GAO's 
audit  report  on  alcohol  and  drug  abuse 
strongly  urged  testing  after  all 
reportable  train  accidents. 

Similarly.  AAR  noted  that  the  injury 
threshold  could  be  triggered  by  injuries 
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such  as  a  splinter  under  a  fingernail. 
AAR  suggested  that  injury  be  the  trigger 
where  it  "requires  emergency  medical 
treatment  at  an  emergency  medical 
facility"  (emphasis  supplied].  AAR 
indicated  that  this  approach  would 
excuse  testing  in  the  great  majority  of 
injury-causing  train  accidents  for  which 
the  only  injuries  are  bruises,  sprains  and 
strains.  A  railroad  suggested  that  testing 
should  be  required  only  where  it  is 
necessary  to  hospitalize  the  employee 
for  treatment 

There  were  some  complaints  that 
determining  the  extent  of  damage  and 
other  triggers  on  the  scene  of  an 
accident  would  be  difficult.  Some 
railroads,  in  particular,  feared  being 
penalized  for  failing  to  test  in  a  case 
where  damages  turned  out  to  be  higher 
than  originally  known.  The  converse 
was  also  raised,  with  the  implication 
that  FRA  should  protect  the  railroads 
from  good  faith  "overtesting." 

Gmde  crossings.  NTSB  urged  that  the 
rule  require  tests  of  (at  least)  front  end 
crew  members  after  fatal  rail/highway 
grade  crossing  accidents,  since 
overspeed  operation,  failure  to  use 
whistles,  and  the  like  could  contribute  to 
such  accidents.  Two  other  commenfers 
agreed.  BLE  opposed  testing  after  grade 
crossing  accidents,  arguing  that  such 
testing  would  exacerbate  the  trauma 
experienced  by  engineers  after  these 
accidents  without  producing  any 
concrete  benefits.  But  a  local  BLE  officer 
thought  there  should  be  testing  where 
there  is  a  fatality  to  a  train  crew 
member  or  motorist. 

One  railroad  thought  that  testing 
should  be  required  after  grade  crossing 
accidents  only  where  there  is 
reasonable  suspicion  that  an  employee 
is  impaired. 

One  commenter  thought  the  exclusion 
of  rail/highway  grade  crossing  accidents 
from  the  proposed  program  of  testing 
was  based  on  a  desire  to  shield  the 
railroads  from  liability.  This  conmienter 
and  another  commenter  who  was 
critical  of  the  rulemaking  as  a  whole 
argued  in  favor  of  inclusion  of  grade 
crossing  accidents  but  without  any 
expressed  rationale. 

Employees  covered  Some 
commenters  thought  persons  other  than 
Hours  of  Service  employees  should  be 
tested  after  accidents.  NTSB  would  test 
"all  employees  directly  involved  in  an 
accident,"  including  any  supervisor 
riding  in  a  locomotive  cab.  BLE  and 
some  local  union  representatives  urged 
that  carrier  officers,  maintenance-of- 
way  employees  and  others  be  tested. 
BLE  cited  the  example  of  a 
maintenance-of-way  gang  placing  an 
approach  sign  "on  top"  of  a  stop  sign, 
thereby  making  it  impossible  for  the 


train  crew  to  slow  before  the  work  area. 
A  UTU  local  representative  citeti 
yardmasters,  road  foremen  of  engines 
and  others  as  candidates  for  testing.  A 
consultant  with  experience  in 
establishing  industrial  drug  abuse 
programs  suggested  that  tests  should  be 
administered  only  after  human  factor 
accidents;  and  only  those  employees 
known  to  have  been  involved  in  the 
cause  would  be  tested. 

A  freight  railroad  thought  that 
members  of  the  public  who  are  involved 
in  an  accident  should  also  be  required  to 
submit  to  testing.  A  second  freight 
railroad  thought  motorists  involved  in 
grade  crossing  accidents  should  be 
required  to  be  tested. 

Joint  operations.  A  railroad  suggested 
that  the  host  railroad  should  be 
responsible  forgetting  the  samples  in  a 
joint  operation  accident/incident.  AAR 
thought  the  railroad  required  to  report 
the  accident  should  be  responsible. 

Logistics.  Several  railroads  stressed 
the  logistical  difficulties  associated  with 
post-accident  testing.  Amtrak  objected 
to  holding  loaded  passenger  trains 
during  testing.  AAR  thought  the  costs  of 
the  program  would  be  "substantial."  but 
did  not  directly  address  FRA's  economic 
evaluation.  Western  railroads,  in 
particular,  cited  the  long  distances  over 
which  they  operate  and  stressed  the 
difficulty  and  time  delay  associated 
with  transporting  crews  to  locations 
where  samples  can  be  taken.  One  of 
those  railroads,  however,  said  it  was 
prepared  to  proceed  despite  the 
problems,  noting  that  the  program  can 
be  modified  in  light  of  experience  gained 
through  its  implementation. 

Amtrak  and  the  AAR  suggested  that 
the  rule  should  preserve  the  option  to 
use  mobile  medical  units  in  which 
samples  could  be  collected. 

The  AAR  and  other  commenters 
thought  FRA  should  shoulder  a  major 
part  of  the  responsibility  of  notifying 
medical  facilities  of  the  requirements  of 
the  rules  and  dealing  with  those 
facilities  in  cases  where  employees  have 
sustained  fatal  injuries  or  are 
unconscious  and  thereby  unable  to 
affirm  consent  to  testing.  It  was 
suggested  that  FRA  establish  an  600 
number  to  assure  24-hour  contact  in 
these  situations  and  where  medical 
facilities  decline  to  cooperate  even  in 
the  face  of  contemporaneous  consent. 

At  the  technical  conference,  a 
pathologist  argued  for  a  non-centralized 
post-accident  system,  citing  potential 
chain  of  custody  problems  and  difficulty 
with  transportation  of  laboratory 
personnel  for  litigation.  Another 
pathologist  urged  that  FRA  designate 
centers  at  which  samples  would  be 
collected,  so  that  collection  and  chain  of 


custody  techniques  would  be  of  uniform 
quality  and  in  order  to  avoid  the  non- 
cooperation  problems  of  dealing  with  a 
random  selection  of  hospital  emergency 
rooms.  An  EAP  director  noted  that 
physicians  in  small  communities  may  be 
particularly  reluctant  to  take  samples 
from  subjects  whom  they  treat  on  a 
regular  basis. 

Several  other  parties  also  noted  the 
difficulty  of  enlisting  the  cooperation  of 
medical  facilities  in  obtaining  samples, 
even  when  employees  are  alert  and 
willing  to  affirm  their  consent  to  provide 
samples.  The  railroads  urged  an  active 
role  for  FRA  in  acquainting  the  medical 
care  community  with  the  requirements 
of  the  rules. 

Integrity  of  system.  Labor  witnesses 
stressed  the  importance  of  safeguards  to 
ensure  reliable  results  and  avoid  carrier 
tampering  with  samples.  There  was 
objection  to  any  system  that  might 
permit  carrier  officers  to  handle  the 
samples  after  they  were  taken. 

Consent  The  consent  form  proposed 
to  facilitate  post-accident  testing  elicited 
significant  objections.  The  UTU  thought 
the  form  was  unnecessary  and  might 
provoke  assistance.  BLE  thought  the 
consent  requirement  itself  would 
infringe  on  the  rights  of  employees  who 
have  no  history  of  alcohol  or  drug- 
related  problems. 

The  railroads  thought  it  would  be  very 
difficult  to  produce  the  form  at  medical 
facilities  across  their  systems.  However, 
one  railroad  suggested  that  it  could  be 
photocopied  and  reduced  to  a  wallet 
card  that  the  employee  could  be 
required  to  carry. 

The  American  Hospital  Association 
(AHA)  thought  the  form  would  not  be 
effective  in  persuading  hospitals  to  draw 
samples  since  they  might  face  potential 
liability  in  subsequent  litigation.  AHA 
advocated  forming  a  "panel  of  medical 
and  legal  experts  to  assess  the  minimize 
the  liability  of  medical  facilities  and 
personnel."  Some  of  the  railroads  also 
predicted  that  medical  facilities  would 
not  honor  the  prescribed  consent  form 
or  said  that  it  was  "unnecessary." 

Representatives  of  a  large  urban 
medical  center  said  that  any  consent 
would  have  to  be  in  writing  and  would 
have  to  include  authorization  to  release 
the  sample  or  test  results,  as 
appropriate.  The  commenter  suggested 
annual  re-execution  to  avoid  the 
appearance  of  staleness.  The  same 
commenter  noted  that  reports  of  post- 
accident  tests  might  include  mention  of 
drugs  administered  after  an  accident. 
The  representative  noted  that  this  could 
result  in  unnecessary  suspicion  by  the 
employer  unless  the  consent  to  the  test 
included  release  of  information  of 
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therapeutic  drugs  administered  during 
treatment  of  injuries  incurred  in  the 
accident  or  incident. 

Objections  were  also  raised  to 
§  218.105(g).  which  would  have 
prohibited  assignment  of  an  employee  in 
covered  service  where  the  employee 
refused  to  sign  the  consent  form. 
Commenters  were  confused  by  the 
phraseology,  believing  that  the  provision 
preserved  a  right  for  an  employee  to 
return  to  covered  service  after  some 
months  during  which  the  employee  had 
refused  to  execute  the  form. 

Timely  reports.  AAR  and  several 
railroads  asked  that  ERA  provide  results 
of  post-accident  toxicological  analysis 
within  72  hours  of  the  accident.  They 
cited  numerous  agreement  provisions 
that  require  them  to  charge  employees 
with  rule  violations  within  very  short 
periods  after  the  events  in  question.  One 
railroad  wanted  to  be  able  to  retain 
sufficient  samples  to  conduct  its  own 
analysis,  permitting  the  railroad  to  bring 
charges  (or  close  out  its  investigation) 
promptly. 

A  local  BLE  organization  urged  that  a 
copy  of  the  toxicology  report  be  sent  to 
the  union  local  chairman  and  suggested 
that  the  employee's  copy  could  be 
provided  at  the  employee's  work 
location.  A  raiboad  suggested  that  the 
appropriate  division  superintendent  and 
the  employee  should  be  notified  of  the 
results.  A  public  commenter  urged  that 
toxicology  results  not  be  released  until 
they  are  in  final  form  and  all  relevant 
analysis  has  been  undertaken. 

Disqualification.  The  6-month 
disqualification  requirement  for 
employees  refusing  tests  elicited  heated 
responses.  Several  railroads  wanted 
FRA  to  mandate  a  sanction  of  dismissal 
or  indefinite  disqualification.  Others 
thought  discipline  could  be  left  to  the 
railroad.  In  testimony  at  the  Washington 
hearing.  NTSB  said  a  1-year 
disqualification  was  more  realistic, 
since  it  more  closely  approaches  the 
sanction  likely  to  be  applied  by  the 
railroad  in  the  event  of  a  positive  test.  In 
its  filing  for  the  docket,  NTSB  indicated 
that  the  sanction  should  be  the  same  as 
for  a  Rule  G  violation,  i.e.,  dismissal 
from  employment. 

AAR  and  three  railroads  suggested 
deletion  of  the  hearing  requirement, 
since  procedures  for  disciplinary 
hearings  are  already  in  place  on  the 
railroads.  One  railroad  would  permit  the 
carrier  investigation  to  be  merged  with 
the  hearing  required  by  regulation.  BLE 
thought  that  the  hearing  should  consider 
the  employee's  basis  for  refusing  to 
provide  samples,  as  well  as  the  fact  of 
refusal.  One  railroad  said  retention  of 
the  hearing  requirement  would  require 
FRA  to  address  whether  appeals  from 


railroad  decisions  are  to  be  handled 
under  section  3  of  the  Railway  Labor 
Act  or  through  the  Federal  courts. 
(Comments  on  legal  issues  attendant  to 
disquahfication  and  hearing  are 
discussed  below.) 

Miscellaneous  comments.  AAR  asked 
that  FRA  determine  the  status  of  time 
used  in  travel  to  the  medical  facility, 
taking  the  samples,  and  returning 
employees  to  their  homes  or  reporting 
point.  AAR  contends  such  time  would 
not  be  "on-duty  time"  under  the  Act 
The  AHA  said  the  provision  should 
emphasize  non-interference  in 
emergency  medical  treatment  and 
should  specify  the  party  responsible  for 
paying  medical  facility  charges. 

c.  Final  Rule  (Subpart  C) 

FRA  believes  the  concept  of  post- 
accident  toxicological  testing  is  critical 
to  a  national  program  intended  to 
prevent  alcohol  and  drug-related 
accidents  and  injuries  on  the  railroads. 
There  are  at  least  five  independent,  if 
related,  bases  for  mandating  post- 
accident  testing. 

First,  post-accident  testing  is  needed 
to  guide  FRA  enforcement  efforts  under 
these  new  rules.  FRA  believes  that  the 
program  of  testing  prescribed  will 
capture  a  sufficient  number  of  events  to 
indicate  the  persistence,  or  emergence  of 
alcohol  and  drug  problems  on  individual 
railroads,  particularly  on  the  Class  I 
railroads  that  provide  the  great  bulk  of 
rail  transportation  services. 

Second,  post-accident  testing  is 
necessary  to  the  process  of  regulatory 
development.  Enlightened  and 
proportional  regulation  will  only  be 
possible  if  the  true  causes  of  major 
human  factor  accidents  are  known. 
Results  of  post-accident  testing  will  be 
essential  to  guide  review  of  this  final 
rule  and  may  indicate  the  need  for 
further  alcohol  and  drug 
countermeasures.  Better  information  on 
alcohol  and  drug  involvement  may  also 
provide  guidance  on  the  need  for  more 
generalized  measures  designed  to 
maintain  train  separation,  better  train 
handling  or  safer  yard  operations. 
Conversely,  the  success  of  a  well- 
tailored  regulatory  program  directed  at 
alcohol  and  drug  abuse  may  obviate  or 
mitigate  the  need  to  introduce  other 
countermeasures  that  may  be  less 
effective  and  more  costly. 

Third,  post-accident  testing  will 
permit  the  NTSR  and  FRA  to  determine 
with  greater  precision  the  causes  of 
major  accidents  of  interest  to  the  public. 
Such  accidents  threaten  public 
confidence  in  the  national  rail  system 
and  can  lead  to  legislative  and  private 
sector  responses  that,  if  based  on 
erroneous  assumptions,  can  actually  be 


counterproductive.  Post-accident  testing 
will  fill  a  major  gap  in  the  knowledge 
customarily  available  after  such  events. 

Fourth,  post-accident  testing  will  help 
to  deter  employees  from  using  alcohol 
and  drugs  on  the  job.  FRA  recognizes 
that  many  substance-dependent 
employees  are  unlikely  to  be  deterred 
from  bringing  their  problems  to  work  for 
the  sufficient  reason  that  they  may  be 
unable  to  abstain.  However,  it  appears 
likely  that  at  least  half  of  the  alcohol 
and  drug-impaired  employees  involved 
in  accidents  and  injuries  on  the 
railroads  become  impaired  volitionally.   * 
Over  a  period  of  years,  the  rule  will 
result  in  the  testing  of  several  thousand 
employees,  many  of  whom  may  be 
found  to  be  impaired.  The  disciplinary 
actions  that  will  result  from  this 
program  will  be  vivid  examples  to  other 
employees  who  may  be  tempted  to  bring 
alcohol  or  drugs  onto  the  railroad. 

Although  it  is  true  that  drinkers  and 
drug  users  often  believe  that  they  have 
sufficient  control  over  their  behavior  to 
avoid  mistakes  on  the  job— and  thus 
will  not  expect  to  be  the  cause  of 
accidents,  as  such-nevertheless.  any 
railroader  knows  that  the  occurrence  of 
accidents  is  largely  unpredictable  from 
the  point  of  view  of  the  employee 
reporting  for  woiic.  Post-accident  testing, 
like  the  authorization  for  breath  testing 
described  below,  will  increase  the  odds 
that  the  frequent  drinker  or  drug  user 
will  be  cau^t.  In  FRA's  judgment,  any 
perceptible  increase  in  those  odds  will 
contribute  directly  to  deterrence  of  job- 
related  alcohol  and  drug  use. 

Finally,  post-accident  testing  is 
necessary  as  a  means  of  keeping  the 
alcohol  and  drug  problem  squarely 
before  the  railroad  industry. 
Historically,  both  public  and  private 
sector  efforts  have  been  less  than  fully 
vigorous,  and  less  than  fully  effective, 
because  those  who  have  the  capacity  to 
take  responsive  action  have  not  been 
confronted  on  a  regular  basis  with  fresh 
evidence  of  a  substantial,  continuing 
problem.  Alcohol  and  drug  involvement 
has  not  been  fully  documented  and. 
even  where  documented,  has  often  not 
been  reported. 

By  contrast,  in  the  field  of  aviation, 
regular  testing  after  fatal  accidents  (a 
high  percentage  of  aviation  accidents) 
has  had  the  effect  of  sensitizing  aviators 
to  the  hazards  of  alcohol  and  drugs.  This 
continuing  testimony  to  the  importance 
of  fitness  has,  in  the  judgment  of  the 
Federal  Aviation  Administration, 
significantly  reinforced  the  moral  impact 
of  the  Federal  regulations. 

In  the  last  two  years  a  combination  of 
several  major  alcohol  and  drug-related 
accidents  and  increased  public  attention 
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have  spurred  the  railroads  and  rail  lal>or 
to  undertake  significant  initiatives  that 
could  contribute  to  a  long-term  change 
in  attitudes  among  supervisors  and 
employees.  However,  the  history  of  anti- 
drinking  e^orts  in  other  modes  is  that 
major  initiatives  often  wane  in 
eHectiveness  after  showing  initial 
favorable  results.  One  important  means 
of  ensuring  that  progress  is  sustained 
over  the  long  term  is  to  document  and 
publicize  the  continuing  or  recurring 
safety  consequences  of  alcohol  and  drug 
abuse  habits.  Regular  and  effective 
documentation  will  never  be  possible, 
however,  without  a  routine,  mandatory 
procedure  for  obtaining  toxicological 
data. 

General  objections  to  program. 
Countervailing  considerations  do  not 
offer  a  sufficient  basis  for  forgoing  this 
important  component  of  the  proposed 
regulatory  program.  Some  of  most 
vigorous  objections  to  the  program  came 
from  a  minority  of  railroads  that  viewed 
post-accident  testing  as  an  undue 
burden.  Commenters  thought  that  testing 
in  some  of  the  cases  proposed  for 
inclusion  would  be  fruitless,  time 
consuming  and  costly.  FRA  has 
reviewed  carefully  the  conunents  of 
these  railroads  and  others  who  opposed 
the  proposal  Those  comments  have 
helped  FRA  to  achieve  a  more  precise 
focus  for  the  testing  program,  as 
described  below. 

FRA  believes  that  mandatory  testing 
is  fully  warranted  in  certain 
circumstances.  By  contrast,  a  system 
that  permitted  the  railroads  unfettered 
discretion  in  selecting  events  for  testing 
would  run  afoul  of  considerations  such 
as  those  discussed  in  the  NPRM  (NPRM 
at  146-148;  49  FR  24289).  A  brief 
summary  of  the  considerations  requiring 
post-accident  testing  is  set  forth  below: 

1.  Detection  of  alcohol  and  drug  use  is 
difficult  even  for  highly  trained 
professionals.  Railroad  supervisors 
could  be  expyected  to  detect  only  the 
most  obvious  cases  [e.g.,  where  the 
employee  has  the  odor  of  an  alcoholic 
beverage  on  the  breath  or  exhibits 
extreme  agitation  or  unresponsiveness). 
Yet  alcohol  and  drugs  can  have 
substantial  effects  on  human 
performance,  particularly  divided 
attention  skills  and  judgment  in 
responding  to  unusual  situations,  as  well 
as  general  attention  to  duty,  without  the 
presence  of  significant  outward 
manifestations. 

2.  The  causes  of  many  railroad 
accidents,  including  high  damage 
accidents,  fatalities  in  train  incidents, 
and  hazardous  materials  accidents,  are 
difficult  to  determine  in  their  immediate 
aftermath.  Multiple  causes  are  often 
involved,  and  determination  of  those 


causes  may  not  be  possible  until  a  field 
investigation  is  complete. 

3.  Local  supervisors  responding  to  the 
scene  may  perceive  reasons  why  it  may 
not  be  in  their  interest,  or  the  company's 
interest  to  pursue  indications  of  alcohol 
and  drug  use.  For  similar  reasons, 
employees  are  unlikely  to  be 
forthcoming. 

4.  Samples  for  testing  must  be 
obtained  quickly  if  they  are  to  provide 
optimal  information,  since  appreciable 
levels  of  some  common  drugs  are 
eliminated  from  blood  within  a  matter  of 
minutes  or  (at  most)  a  few  hours.  A  clear 
articulation  of  specific,  mandatory 
testing  requirements  provides  clear  and 
unwavering  guidance  that  makes  it  more 
likely  samples  will  be  obtained  during 
the  period  immediately  after  the 
accident  or  incident  when  they  best 
reflect  on  the  relative  fitness  of  the 
employee. 

In  sum,  the  actual  role  of  alcohol  and 
drugs  in  railroad  accidents  will  be 
determined  only  if  testing  is  mandated 
for  a  significant  nimiber  of  appropriate 
cases. 

Cooperation  of  medical  facilities. 
Even  some  of  the  railroads  that 
supported  the  mandatory  testing 
provision  believed  that  obtaining  the 
cooperation  of  medical  facilities  in 
taking  samples  would  present  major 
problems  in  some  localities.  FRA  is 
sensitive  to  this  problem,  but  does  not 
believe  it  presents  an  insuperable 
obstacle.  The  railroads  will  find  that 
multiple  resources  are  available  in  most 
communities,  such  as: 

1.  Public  hospitals  that  will  generally 
be  responsive  when  the  public  safety 
purpose  of  the  program  is  made  clear. 

2.  Public  and  private  clinics. 

3.  Physicians'  offices,  including  those 
of  physicians  that  already  perform 
physical  examinations  for  railroad 
employees  on  a  fee-for-service  basis. 

FRA  is  also  working  with  the  Federal 
Aviation  Administration  to  identify 
those  Aviation  Medical  Examiners 
(AMEs)  who  would  be  willing  to  assist 
the  railroads  in  obtaining  samples. 
AMEs  are  private  physicians  who  are 
qualified  to  perform  examinations  for 
FAA  medical  certificates.  Many  AMEs 
also  assist  FAA  in  conducting  aviation 
accident  investigations.  FAA  has 
indicated  its  willingness  to  include  the 
FRA  program  in  its  orientation  and 
training  sessions  for  AMEs. 

FRA  believes  that  many  railroads  will 
establish  ongoing  contractual 
relationships  with  medical  facilities  to 
facilitate  urine  testing  as  authorized  by 
Subpart  D  (discussed  below).  Many  of 
these  facilities  should  also  be  available 
for  post-accident  testing  purposes. 


FRA  will  distribute  the  final  rule  to 
major  organizations  representing  the 
medical  and  health  care  community, 
requesting  their  assistance  in  publicizing 
the  program  and  soliciting  the 
cooperation  of  their  members.  FRA  staff 
will  also  be  available  to  contact 
individual  facilities  by  telephone,  as 
necessary,  to  explain  the  purpose  of  the 
program  and  endeavor  to  overcome  any 
apparent  obstacles. 

Section  219.201  (5  218.105(b)  of  the 
NPRM)  describes  the  train  accidents 
and  train  incidents  for  which  testing  is 
required.  As  a  result  of  the  cogent 
comments  received  in  response  to  the 
NPRM  and  FRA's  own  continuing 
concern  over  the  utility  and 
reasonableness  of  the  post-accident 
testing  program,  FRA  has  substantially 
reduced  the  number  of  events  and 
redefined  the  types  of  events  that  will 
trigger  the  requirement  of  testing. 

The  proposed  rule  would  have 
required  testing  after  approximately  550 
accidents  or  incidents  each  year.  The 
NPRM  proposed  to  select  events  almost 
totally  on  the  basis  of  severity.  The 
commenters  are  generally  correct  in 
stating  that  severity  is  not  necessarily  a 
good  predictor  of  alcohol  or  drug 
involvement,  although  severity  may  be  a 
good  indication  of  the  public's  interest 
in  acciu-ate  determination  of  cause. 

In  particular,  the  NPRM  would  have 
required  testing  after  a  significant 
number  of  derailments  that  involved 
either  an  injury  or  property  damage  of  at 
least  $150,000.  As  a  class,  most  of  these 
events  have  historically  been  reported 
as  track  or  equipment-caused;  and,  in 
fact,  a  large  number  of  them  are  unlikely 
to  involve  alcohol  and  drugs  as 
significant  causal  factors. 

The  final  rule  seeks  to  focus  the  post- 
accident  testing  requirement  on  events 
that  fall  into  three  categories.  First, 
§  219.201(a)(1)  lists  those  events  that  are 
of  substantial  public  interest.  They 
include  train  accidents  resulting  in  a 
fatality,  release  of  hazardous  materials 
(accompanied  by  an  evacuation  or  by  an 
injury  resulting  from  release  of  product), 
or  damage  to  railroad  property  of 
$500,000  or  more.  These  are  also 
accidents  for  which,  based  on  FRA's 
experience,  causal  determination  is 
often  extremely  difficult.  Indeed,  such 
accidents  often  involve  two  or  more 
contributing  elements. 

The  damage  threshold  of  $500,000  is 
stated  as  damage  to  railroad  property 
because  it  will  be  necessary  for  the 
railroad  supervisor  to  assess  the 
damage.  Often  assessment  of  damage  to 
lading  or  damage  to  third  party  property 
will  be  difficult,  if  not  impossible,  for  the 
supervisor  on  the  scene.  The 
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approximate  cost  of  damage  to 
locomotives,  freight  cars,  and  fixed 
railroad  facilities  is  much  more  readily 
determinable. 

Second.  §  219^01(a)(2J  requires  testing 
after  an  "impact  accidient"  that  results 
in  a  reportable  injury  or  damage  to 
railroad  property  of  $50,000  or  more.  The 
term  "impact  accident"  refers  generally 
to  collisions,  but  the  new  term  is 
employed  to  avoid  problems  of 
categorization  deriving  from  the  use  of 
the  term  "collision"  in  FRA's  accident/ 
incident  reporting  system.  (Section  219.5 
defines  "impact  accident"  to  mean  a 
head-on  collision,  a  rear-end  collision,  a 
side  collision  (including  a  collision,  at  a 
railroad  crossing  at  grade),  a  switching 
collision,  or  impact  with  a  deliberately- 
placed  obstruction  such  as  a  bumping 
post.) 

A  very  high  percentage  of  impact 
accidents  result  from  human 
performance  failures.  Railroad  rules  and 
signal  systems  are  carefully  designed  to 
ensure  that  undesired  impacts  will  not 
occur.  If  we  are  to  determine  the  extent 
to  which  alcohol  and  drug  use  affect 
safety,  it  is  crucial  that  testing  be 
undertaken  after  these  accidents. 
Nevertheless,  FRA  recognizes  that 
burdens  on  employees  and  the  railroads 
should  be  subject  to  reasonable 
limitations.  Therefore,  FRA  has  required 
that  an  impact  accident  meet  one  of  two 
severity  tests — reportable  injury  or 
damage  of  at  least  $50,000. 

Third,  § 219.201(a)(3)  requires  testing 
after  any  fatality  involving  an  on-duty 
railroad  employee  in  a  train  incident. 
These  are  events  involving  the 
movement  of  railroad  equipment  that  do 
not  result  in  property  damage  meeting 
the  current  FRA  reporting  threshold 
($4,900  in  1985)  but  do  result  in  a 
casualty.  A  substantial  portion  of  these 
deaths  are  never  adequately  explained, 
but  where  autopsies  are  available  on  the 
deceased  (even  with  questionable  or 
very  limited  toxicology),  about  one  in 
six  of  the  victims  is  found  to  have 
appreciable  levels  of  alcohol  or  drugs. 
(See  NPRM  at  22-24;  49  FR  24265-24266.) 
The  distinct  possibility  exists  that 
additional  fatalities  are  caused  by  the 
performance  failures  of  other  members 
of  the  crews  on  which  the  fatally-injured 
employees  work. 

This  requirement  is  also  scaled-down 
from  that  contained  in  the  NPRM. 
Testing  would  only  be  required  in  the 
case  of  fatalities,  not  loss  of  eye  or  limb. 
While  these  events  are  relatively  few  in 
number,  they  present  particular 
difficulties.  Eye  injuries,  for  instance, 
happen  somewhat  unpredictably. 
Amputations  are  immediately  followed 
by  intensive  medical  treatment  that  will 
normally  involve  blood  tranfusions  and 


other  procedures  that  can  affect 
toxicological  fmdings. 

Further,  only  fatalities  to  on-duty 
railroad  employees  would  trigger  the 
requirement.  This  has  the  effect  of 
excluding  fatalities  to  trespassers,  as 
was  the  case  in  the  proposed  rule,  it  also 
excludes  fatalities  to  non-trespassers 
(such  as  passengers  attempting  to  board 
moving  trains  or  falling  from  moving 
trains).  FRA's  review  of  those  incidents 
suggests  that  very  few  involve  the 
possibility  of  human  failure  on  the  part 
of  the  railroad  employees  responsible 
for  the  movement 

Total  accidents.  FRA  estimates  that  a 
total  of  approximately  150  to  200 
accidents  or  incidents  will  be  subject  to 
testing  each  year  based  on  the  criteria 
stated  above.  All  of  these  events  will  be 
of  significant  public  interest  involve 
circumstances  likely  to  include  human 
failure,  or  be  important  to  the  safety  of 
railroad  employees. 

FRA  recognizes  that  this  reduction  of 
the  number  of  events  subject  to  post- 
accident  testing  is  facially  inconsistent 
with  the  position  of  GAO,  which 
recommended  that  testing  be 
undertaken  after  all  reportable 
accidents.  However,  FRA  believes  that 
GAO's  concerns  with  deterrence  and 
data  collection  are  adequately 
addressed  by  the  fmal  rule  as  a  whole. 
The  authorization  for  testing  on 
reasonable  cause,  described  below,  will 
permit  the  railroads  to  conduct  breath 
and  urine  tests  after  reportable 
accidents  and  incidents  not  subject  to 
the  mandatory  post-accident  testing 
requirements.  The  enumeration  of  data 
elements  required  in  Part  217  reports 
(efficiency  tests  and  inspections)  will 
capture  the  results  of  all  Rule  G 
observations,  including  those  that  are 
accompanied  by  breath  or  .urine  testing. 

Until  the  role  of  alcohol  and  drugs  in 
railroad  accidents  and  casualties  is 
better  defined,  a  broader  mandatory 
program  would  not  be  warranted. 
Mandatory  testing  will  involve  not 
insignificant  costs  for  each  event.  Were 
this  mandate  extended  to  all  reportable 
train  accidents,  the  railroads  and  their 
employees  would  be  subject  to 
substantial  inconvenience,  and  railroad 
operations  could  be  disrupted.  Viewed 
from  the  point  of  view  of  prospective 
costs  and  benefits,  FRA  does  not  believe 
a  mandatory  testing  program  of  that 
magnitude  could  be  justified. 

Section  219.201(b)  excepts  rail/ 
highway  grade  cro8sii\g  accidents  from 
the  requirement  for  testing.  FRA  has 
carefully  considered  the  suggestion  of 
NTSB  and  others  that  at  least  those 
grade  crossing  accidents  that  involve 
fatalities  be  subject  to  testing.  However, 
FRA  has  concluded  that  such  a  course 


would  be  cosdy  and  relatively 
unproductive.  The  total  number  of 
fatalities  in  grade  crossing  accidents  has 
been  cut  in  half  over  the  past  decade 
through  better  protection  of  crossings, 
grade  separations,  and  educational 
campaigns.  But  there  are  still  almost  400 
collisions  each  year  between  trains  and 
motor  vehicles  at  rail/highway  crossings 
that  result  in  one  or  more  fatalities  and 
roughly  40  events  that  involve  fatalities 
ot  pedestrians.  A  significant  number  of 
the  train/vehicle  collisions  (almost  one 
quarter)  actually  involve  the  motor 
vehicle  driving  into  die  side  of  the  train, 
an  accident  modality  that  may  be 
confirmed  only  after  investigation  and 
that  virtually  never  would  involve  fault 
on  the  part  of  the  train  or  engine  crew. 
In  the  vast  majority  of  the  remaining 
accidents,  the  crew  of  the  train  has  litde 
or  no  chance  to  avoid  the  impact 
because  of  the  very  long  stopping 
distances  involved  and  the  fact  ^at  it  is 
the  motorist  (or  pedestrian)  who  has 
placed  himself  or  herself  in  a  position  of 
danger. 

FRA  recognizes  that  the  acts  and 
omissions  of  engine  crews  and  train 
crews  may  at  times  contribute  to  grade 
crossing  accidents  to  some  extent 
However,  in  the  vast  majority  of  cases 
railroad  employees  can  only  be  viewed 
as  additional  victims  of  these  tragedies, 
since  they  have  no  real  opportunity  to 
avoid  them.  Measures  directed  at  the 
reduction  of  alcohol  and  drug  use  in 
railroad  operations  will,  of  course,  tend 
to  reduce  the  possibility  that  employee 
performance  at  grade  crossings  may  be 
impaired.  In  FRA's  judgment  no 
compelling  case  has  been  made  for  the 
major  expansion  in  the  post-accident 
testing  program  that  would  be  required 
if  rail /highway  grade  crossing  accidents 
were  to  be  included. 

In  addition,  under  Subpart  D  of  the 
regulations  (discussed  below),  the 
railroads  will  have  discretion  to  conduct 
breath  and  urine  tests  after  rail/highway 
grade  crossing  accidents  where  there  is 
a  reasonable  suspicion  that  the 
employee  is  impaired  or  that  the 
employee's  conduct  contributed  to  the 
occurrence  or  severity  of  the  accident 

Section  219.201(c)  provides  that  the 
railroad  shall  determine  the  existence  or 
nonexistence  of  the  factual  conditions 
that  require  testing.  Railroad  officials 
are  almost  always  the  first  to  respond  to 
the  scene  of  an  accident/incident  They 
must  be  relied  upon  to  determine  the 
facts  if  timely  testing  is  to  be  carried 
out 

The  railroad  representative  is 
required  to  make  reasonable  inquiry 
into  the  circumstances  and 
consequences  of  the  accident/incident 
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in  order  to  determine  whether  testing  is 
required.  That  is.  the  railroad 
representative  determines  what  the 
facts  are.  Has  anyone  been  killed  or 
injured?  Is  there  substantial  property 
damage?  If  so.  how  much?  Release  of 
hazardous  material?  Evacuation?  Injury 
from  release  of  product?  Is  this  an 
impact  accident?  How  do  these  facts  fit 
the  requirements  of  §  219.201(a)  and  the 
exclusion  in  paragraph  (b)?  The  section 
requires  that,  after  such  inquiry,  the 
railroad  representative  must  make  a 
"good  faith  judgment"  as  to  whether 
testing  is  required  by  the  rules. 

This  paragraph  does  not  give  the 
railroad  license  to  waive  the  mandate  of 
the  regulations  nor  (knowingly)  to 
extend  it.  It  does  not  excuse  ignorance 
of  the  regulatory  requirements.  It  does 
provide  latitude  to  find  the  facts  quickly 
and  in  the  midst  of  what  may  be  a 
difficult  environment. 

This  provision  is  intended  to  be 
responsive  to  the  concern  of  the 
railroads  that  they  might  be  penalized 
for  a  good  faith  error  or  lack  of 
information  on  the  accident  scene.  The 
paragraph  excuses  good  faith  estimates 
of  damage  that  ultimately  prove  to  be 
too  high  or  too  low.  Likewise,  it  excuses 
testing  where  an  injury  is  not  manifest 
on  the  accident  scene  (as  in  the  case  of 
exposure  to  toxic  substance  that 
produces  illness  the  following  day).  It 
does  not  excuse  a  failure  to  make  a  good 
faith  estimate  of  damage,  a  failure  to 
inquire  as  to  the  condition  of  persons 
who  may  have  been  affected,  or 
ignorance  of  the  regulations. 

If  proper  inquiry  has  been  made  and  a 
good  faith  judgment  has  been  rendered, 
then  the  decision  to  test  or  not  to  test  is 
consistent  with  the  regulations  and  the 
test  is  authorized.  Employees  must 
cooperate.  It  is  not  practicable  to 
convene  an  arbitration  panel  to  sort  out 
the  facts  on  the  scene.  Employees  who 
are  impaired  and  thus  reluctant  to  be 
tested  should  not  be  invited  to  refuse  in 
the  hope  that  actual  damages  may  come 
out  $1  shy  of  the  threshold.  By  the  same 
token,  if  a  railroad  representative  should 
imagine  the  existence  of  facts  that  have 
no  basis  in  reality,  the  hearing 
procedure  required  by  S  219.213  will 
provide  ample  opportunity  to  set  the 
matter  right. 

Section  219.203  describes  who  is  to  be 
tested  and  how  it  is  to  be  accomplished. 
Paragraph  (a)  states  that  samples  shall 
be  obtained  from  "all  covered 
employees  of  the  railroad  directly 
involved".  FRA  has  considered  the 
suggestion  of  some  commenters  that 
non-covered  employees  should  also  be 
subject  to  testing.  Certainly  there  may 
be  situations  in  which  it  would  be 
desirable  to  test  maintenance-of-way 


personnel  on  the  scene,  a  car  inspector 
who  performed  an  air  brake  test,  or  a 
supervisor  riding  in  the  cab  of  a 
locomotive.  However,  as  a  practical 
matter  these  occasions  will  be  few  and 
infrequent  when  compared  to  the 
situations  where  testing  of  covered 
employees  is  indicated. 

FRA  recognizes  that  at  a  future  date  it 
may  be  desirable  to  expand  the  scope  of 
testing  and  continues  to  welcome  the 
submission  of  any  information  pertinent 
to  such  a  requirement.  The  performance 
of  the  present  testing  criteria  and  testing 
program  will  undoubtedly  offer 
important  information  with  respect  to 
the  expansion  of  the  class  of  those 
subject  to  testing. 

Paragraph  (a)(2)  provides  that  all 
crew  members  of  trains  (as  defined  in 
S  219.5)  are  to  be  tested.  All  train  crew 
members  have  important  safety 
functions,  including  the  responsibility  to 
monitor  speed,  inspect  the  train  enroute 
through  visual  observation,  report 
violations  of  safety  rules  (including  Rule 
G)  and  (often)  to  communicate  train 
orders  and  other  information  and 
perform  brake  tests  at  intermediate 
points.  This  requirement  will  shed  light 
on  the  performance  of  the  entire  crew, 
including  the  fitness  of  the  working 
supervisor  and  other  crew  members  who 
may  have  participated  in  social  drinking 
or  drug  use  with  an  employee  at  fault. 
Note  that  this  testing  mandate  is 
categorical  and  thus  broader  than  the 
limited  discretionary  authority  for  urine 
and  breath  testing  in  %  219.301.  The 
relatively  broad  mandate  for  testing  of 
train  crews  reflects  the  fact  that 
operating  employees  are  most  often  at 
fault  in  alcohol  and  drug-related 
accidents  and  that  some  alcohol  and 
drug-caused  accidents  in  the  past  have 
involved  apparent  sequential  or 
simultaneous  failures  of  performance  by 
two  or  more  crew  members.  It  also 
reflects  the  extreme  difficulty  of 
distinguishing  fault  and  degrees  of  fault 
immediately  after  the  more  substantial 
accidents  subject  to  this  section. 

Other  covered  employees  directly  and 
contemporaneously  involved  in  the 
circumstances  of  the  accident/incident 
must  also  be  tested.  For  instance,  a 
signal  maintainer  who  was  working  on 
the  controlling  circuits  of  the  territory  at 
the  time  of  a  collision  would  also  be 
tested.  A  dispatcher  involved  in  a 
collision  in  train  order  territory  would 
be  considered  to  be  directly  involved 
unless  the  railroad  determines  in  good 
faith  that  one  of  the  trains  was  in 
noncompliance  with  a  train  order 
providing  proper  protection.  These  cases 
will  require  the  exercise  of  some 
judgment,  and  the  only  alternative  to  the 
application  of  such  judgment  is  to 


require  testing  of  all  such  personnel, 
even  when  there  is  no  possibility  that 
their  acts  played  a  role. 

Paragraph  (a)(3)  provides  limited 
exclusions  from  testing.  In  the  case  of  an 
"impact  accident"  or  "fatal  train 
incident"  (but  not  a  major  train 
accident)  even  train  crew  members  may 
be  excused  from  testing  if  it  is 
immediately  determined  that  they  had 
no  role  in  the  direct  cause(s)  of  the 
accident.  For  instance,  after  a  collision  it 
may  be  determined  that  a  signal 
malfunctioned.  Similarly,  in  the  case  of 
a  train  incident  it  may  be  known  that 
the  victim  occupied  a  position  of 
obvious  peril  on  the  track  structure 
despite  the  maintenance  of  normal 
communications  by  the  crew  handling 
the  movement.  The  railroad  must  be 
able  to  support  its  determination  to 
exclude  employees  from  testing  under 
the  circumstances  specified.  Because  the 
potential  exists  for  misuse  of  the 
exclusion,  the  ruled  does  not  contain 
any  exception  for  an  erroneous 
determination  made  in  good  faith. 

Special  rules  apply  where  non- 
covered  employees  are  involved  in  an 
accident  or  incident.  Although  surviving 
non-covered  employees  are  not  subject 
to  testing,  samples  must  be  obtained 
from  the  remains  of  a  non-covered 
employee  killed  in  a  train  incident  or 
train  accident. 

Paragraph  (b)  requires  that  every 
reasonable  effort  be  made  to  assure  that 
samples  are  provided  promptly.  The 
paragraph  recognizes  certain  situations 
in  which  it  may  be  necessary  for 
employees  to  complete  certain  duties 
prior  to  testing. 

Paragraph  (c)  states  that  samples  are 
to  be  collected  at  an  independent 
medical  facility.  Blood  is  to  be  drawn 
only  by  competent  personnel.  If  an 
employee  is  injured  and  goes  to  a 
medical  facility  for  treatment,  that 
facility  should  be  requested  to  obtain 
the  samples. 

Paragraph  (d)  sets  forth  a  procedure 
to  follow  if  the  treating  hospital  or  other 
facility  is  reluctant  to  cooperate.  It 
requires  the  railroad  to  make  reference 
to  the  specific  requirements  of  these 
regulations,  if  necessary  to  obtain  the 
cooperation  of  the  medical  facility.  (The 
regulations  do  not  govern  the  conduct  of 
the  medical  facility,  as  such.  However, 
the  fact  that  a  test  procedure  is 
conducted  in  compliance  with  a  Federal 
safety  mandate  will  be  persuasive  to 
most  administrative  and  medical 
personnel  of  these  facilities.)  If  the 
injured  employee  is  unconscious  or 
otherwise  unable  to  evidence  consent 
and  the  medical  facility  declines  to 
obtain  a  blood  sample  after  being 
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acquainted  with  this  part,  the  railroad  is 
required  to  co.itact  FRA  through  the 
National  Response  Center. 

Paragraph  (e)  recognizes  the 
discretion  of  a  physician  to  determine 
whether  blood  can  be  drawn  with  safety 
from  an  employee  who  is  injured  or 
suffers  from  any  condition  providing  a 
contraindication  to  the  procedure. 

Section  219.205  sets  forth  general 
requirements  for  obtaining,  sealing, 
marking,  and  shipping  the  samples. 
Technical  procedures  applicable  to  this 
process  are  contained  in  the  Field 
Manual  currently  in  preparation.  The 
Field  Manual  will  be  available  for  the 
implementation  conferences  described 
in  the  introductory  material  to  this 
notice.  It  may  be  revised  from  time  to 
time  in  order  to  address  emerging 
problems  and  assure  that  the  procedures 
are  efficient. 

FRA  has  included  a  requirement  for 
information  sheets  to  be  shipped  with 
the  samples.  The  railroad  representative 
will  be  required  to  complete  one 
information  sheet  per  kit  (usually  one 
per  accident).  A  separate  sheet  is  to  be 
completed  for  each  employee.  This 
information  required  on  the  forms  is 
limited  to  that  necessary  to  accomplish 
the  toxicological  analysis  and  to  provide 
notice  of  the  results  of  the  analysis. 

The  final  rule  also  states  that  the 
railroads  are  responsible  for  shipping 
samples  prepaid.  Although  FRA  will 
absorb  the  cost  of  toxicological  analysis 
and  notifying  the  railroad  and  the 
employee  of  results,  the  cost  of  shipment 
should  properly  be  borne  by  the 
railroad,  since  it  is  a  cost  avoidable  only 
through  the  actions  of  the  railroad. 

Section  219.207  makes  special 
provision  for  obtaining  samples  in  the 
case  of  fatalities.  The  railroad  is 
required  to  make  immediate  contact 
with  the  custodian  of  the  remains  to 
request  samples,  providing  a  kit  for 
shipping  and.  as  necessary,  arranging 
for  shipment  by  air  freight.  Wheje 
cooperation  is  not  forthcoming  the 
railroad  is  to  notify  FRA  at  a  designated 
telephone  number.  FRA  will  then 
contact  the  custodian  and  take 
appropriate  action  to  obtain  the 
samples. 

A  qualified  person  who  obtains 
necessary  samples  is  the  delegate  of  the 
Secretary  of  Transportation  within  the 
meaning  of  section  208  of  the  Federal 
Railroad  Safety  Act  of  1970. 

The  Field  Manual  contains  details 
concerning  sample  selection  and 
handling  of  samples. 

Section  219.209  deals  with 
notifications  to  FRA  when  tests  are 
conducted  and  when  required  tests  are 
not  conducted.  When  tests  are 
conducted,  notification  is  to  be  provided 


to  FRA  by  telephone.  This  will  permit 
prompt  coordination  of  the  FRA  field 
investigation  with  toxicological  analysis 
byCAMl. 

If  the  railroad  is  unable  to  obtain  one 
or  more  samples  as  required  by  this 
section,  the  railroad  is  required  to 
append  a  short  narrative  description  of 
the  reason  for  such  failure  to  its 
accident/incident  report  filed  under  Part 
225.  consistent  with  instructions  in  the 
Reporting  Guide.  FRA  is  revising  the 
Reporting  Guide  to  permit  computer 
identification  of  this  data  element. 

Section  219.211  describes  FRA's 
actions  on  receipt  of  samples.  Analysis 
is  undertaken  as  quickly  as  possible, 
consistent  with  the  need  to  achieve 
scientifically  valid  results  and  relate 
them,  preliminarily,  to  the  circumstances 
of  the  accident  or  incident.  (For 
instance,  in  some  cases  positive  findings 
may  be  made  for  drugs  administered 
after  an  accident  or  for  drugs  taken 
under  a  doctor's  care  for  which  a  well 
regulated  regimen  can  be  established.  In 
such  cases,  public  release  of  incomplete 
information  could  materially  prejudice 
the  employee.) 

The  employee  is  permitted  to  respond 
to  the  test  results  prior  to  the 
development  of  any  final  FRA 
investigation  report.  The  toxicology 
report  and  any  response  are  also  made 
available  to  the  NTSB  (with  respect  to 
an  event  investigated  by  that  agency). 

During  public  proceedings  on  the 
NPRM,  AAR  and  certain  railroads 
pointed  out  that  some  of  the  collective 
bargaining  agreements  require  the 
railroads  either  to  charge,  or  commence 
investigations,  for  violation  of  railroad 
rules  within  established  periods. 
Althcgh  some  of  these  periods  begin  to 
run  only  when  the  violation  becomes 
known,  others  begin  to  run  on  the  date 
of  the  violation.  The  railroads  therefore 
requested  that  FRA  make  available  the 
results  of  the  toxicological  analysis 
within  72  hours.  Although  it  may  be 
possible  to  provide  such  results  within  a 
very  limited  time  period  for  events  that 
involve  negative  findings  on  all 
screening  tests  or  only  blood  alcohol 
levels,  in  other  cases,  particularly  those 
involving  drug  use,  considerably  longer 
periods  of  review  may  be  required. 

FRA  believes  that  the  integrity  of  the 
testing  program  is  best  served  by 
providing  whatever  time  CAMI  requires 
to  achieve  valid  and  complete  results. 
Further,  it  must  be  noted  that  CAMI  also 
serves  its  parent  organization,  the  FAA; 
and  it  is  not  uncommon  for  aviation  and 
railroad  accidents  to  occur  in  quick 
succession  of  one  another,  followed  by 
periods  of  light  activity.  Obviously, 
accommodation  must  be  made  to  the 


laboratory's  need  to  deal  with  periods  of 
heavy  activity. 

Nevertheless,  the  prohibition  of 
alcohol  and  drug  use  on  the  railroads 
will  not  be  respected  if  employees  can 
escape  normal  disciplinary 
consequences  solely  as  a  result  of 
agreement  provisions  that  do  not  mesh 
well  with  the  cycle  of  toxicological 
analysis  following  significant  accidents. 
Therefore,  paragraph  (c)  of  S  219.211 
provides  that  agreement  periods  with 
respect  to  charging  employees  and 
conducting  investigations  are  tolled 
during  the  period  between  the  accident 
or  incident  and  receipt  of  the  results  of 
toxicological  analysis,  solely  with 
respect  to  violations  of  Part  219  or  the 
railroad's  alcohol  and  drug  rules.  Where 
the  railroad  does  obtain  information 
sufficient  to  charge,  it  must  do  so.  If  the 
employee  is  held  out  of  service  during 
the  waiting  period,  the  employee  must 
be  advised  of  the  reason. 

This  provision  does  not  authorize 
holding  any  employee  out  of  service 
pending  receipt  of  test  results,  except  to 
the  extent  it  tolls  the  agreement  periods. 
Nor  does  the  section  restrict  the  railroad 
from  holding  an  employee  out  of  service 
for  other  rule  violations  growing  out  of 
the  accident  or  incident. 

Railroad  disciplinary  proceedings 
after  accidents  and  incidents  normally 
address  all  conduct  relevant  to  the  event 
in  question  (charges  are  consolidated  for 
investigation).  It  is  important  that  the 
minor  procedural  adjustment  required 
by  the  regulation  not  produce 
duplicative  investigations  that  could 
prove  detrimental  to  both  the  employee 
and  the  railroad.  Therefore,  the  rule  tolls 
the  maximum  agreement  periods  with 
respect  to  all  matters  growing  out  of  the 
accident  or  incident. 

Paragraph  (d)  states  that  FRA  retains 
all  samples  for  at  least  six  months  after 
the  accident  or  incident  for  its  own 
purposes  [e.g.,  to  permit  reanalysis  of  a 
sample  if  another  laboratory  reported 
detection  of  a  substance  not  tested  for  in 
the  original  procedure).  However,  the 
samples  may  be  produced  for  litigation 
purposes,  consistent  with  the  notice 
provisions  contained  in  the  regulation 
and  the  lawful  order  of  a  court  of 
competent  jurisdiction. 

Collateral  proceedings.  FRA  wishes  to 
stress  that  the  purpose  of  this  Subpart  is 
not  to  fix  blame  (or  determine  liability) 
in  any  civil  or  criminal  proceeding  but  to 
promote  the  reduction  of  accidents  and 
casualties  caused  by  alcohol  and  drug 
use.  FRA/CAMI  facilities  and  personnel 
may  not  be  used  as  consultants  by 
parties  engaged  in  private  litigation 
growing  out  of  an  event  subject  to  this 
Subpart.  In  no  case  will  such  personnel 
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be  permitted  to  give  expert  testimony  in 
such  litigation.  (See  49  CFR  Part  9.) 

Section  219^13  deals  with  the 
problem  of  employees  who  unlawfully 
refuse  to  provide  blood  and  urine 
samples.  The  emphasis  here  is  obviously 
on  refusal  An  employee  who  in  not 
asked  to  provide  samples  or  is 
unconscious  dearly  can  neither  affirm 
the  required  consent  nor  make  the 
decision  to  refuse. 

The  regulation,  which  has  the  same 
effect  as  Federal  statutory  law  (unless 
restrained  or  enioined  in  its  operation 
by  a  reviewing  court),  both  implies  and 
requires  consent  (sec.  219.11)  to  the 
taking  of  samples.  The  employee  who 
does  refuse  to  cooperate  does  so 
unlawfully  (the  employee  has  the  power 
to  refuse,  but  not  the  right).  In  no  case 
will  any  type  of  physical  coercion  be 
used  to  effect  cooperation. 

The  disqualification  requirement  is 
based  on  two  concerns,  either  if  which 
is  sufficient  in  FRA's  judgment  to 
support  the  requirement.  First,  it  must  be 
known  that  a  refusal  will  give  rise  to  an 
unacceptable  consequence  if  testing  is 
to  be  accomplished  on  a  uniform  basis. 
Any  disqualification  actually  applied  is 
therefore  intended  to  have  a  future 
deterrent  effect,  both  particular  and 
general.  Second,  most  refusals  will  be 
by  employees  who  know  that  they  are 
impaired  by  alcohol  and  drugs.  These 
individuals  should  be  removed  from 
covered  service  for  a  reasonable  period 
to  permit  them  to  achieve  control  over 
their  substance  abuse  problems  and  to 
reflect  on  the  consequences  of 
noncomplying  conduct.  Again,  the 
purpose  is  not  to  punish  but  to  foster 
safe  conduct. 

If  an  employee  does  refuse,  the 
regulation  requires  that  the  employee  be 
disqualified  from  covered  service  for  a 
period  of  nine  (9)  months.  FRA 
continues  to  believe  that  setting  a 
regulatory  benchmark  is  necessary  to 
ensure  fair  and  equitable  treatment 
FRA  cannot  and  does  not  restrict  any 
discretion  available  to  the  railroad  to 
apply  sterner  discipline  for  the  refusal 
as  an  act  of  insubordination.  However, 
it  is  important  that  the  railroads  (and 
arbitrators)  know  what  is  required  to 
effect  the  purposes  of  the  regulations. 
Employees  should  not  be  subject  to 
more  drastic  sanction  solely  because  the 
employer  believes  that  FRA  will  view  a 
lesser  action  as  a  violation  of  its  duties 
under  the  regulation.  By  the  same  token, 
employees  of  different  railroads  should 
know  know  that  they  will  receive  equal 
treatment  with  respect  to  the  violation 
of  the  Federal  regulation — no  better,  no 
worse. 

Some  of  the  railroads  wanted  FRA  to 
prescribe  dismissal  as  the  sanction  for 


refusal.  This  is  simply  not  possible.  FRA 
has  no  jurisdiction  to  terminate 
employment  relationships;  nor  would  it 
be  useful  to  do  so,  since  the  railroad 
would  be  ftee  to  reinstate  the  employee 
at  will  (eliminating  the  uniformity  of 
treatment  sought  in  the  first  instance). 

FRA  agrees  with  the  concern  raised 
by  some  commenters  that  the  6-month 
disqualification  period  proposed  in  the 
NPRM  may  not  be  of  sufficient  duration 
to  produce  the  desired  effect — 
compliance  with  the  testing  requirement. 
Virtually  all  railroads,  upon  establishing 
a  Rule  G  violation  in  connection  with  a 
significant  accident,  would  take  the 
action  of  dismissing  the  employee:  and 
few  would  consider  reinstatement  in 
such  a  case  until  the  passage  of  at  least 
9  months  to  a  year.  Accordingly, 
paragraph  (a)  extends  the  minimum 
period  to  9  months  in  order  to  create  an 
incentive  to  testing  that  more  neariy 
approaches  the  disincentive  created  by 
the  prospect  that  the  Rule  G  violation 
will  be  detected. 

Paragraph  (b)  of  $  219.213  is  devoted 
to  procedural  requirements  for  hearings 
called  to  determine  the  facts  with 
respect  to  an  alleged  refusal.  The 
provision  requires  notice  and  an 
opportunity  for  a  prompt  hearing.  Where 
the  provisions  of  a  collective  bargaining 
agreement  govern  such  hearings 
("investigations."  in  railroad  parlance), 
compliance  with  the  collective 
bargaining  agreement  (and  attendant 
procedures  for  adjustment  of  disputes) 
satisfies  the  requirements  of  the  rule. 
The  agreements  have  consistently  been 
construed  to  require  adequate  notice  of 
the  changes  and  a  full  hearing  on  all 
factual  issues.  Further,  by  virtue  of  their 
procedural  provisions,  the  collective 
bargaining  agreements  define  the  extent 
of  the  employee's  contractual  right  to 
exercise  seniority  to  occupy  a  position 
in  covered  service.  Compliance  with  the 
agreements  thus  provides  its  own 
measure  of  the  process  due  with  respect 
to  any  property  interest  that  may  be 
alleged  to  be  abridged  by  the 
disqualification.  An  agreement 
employee  also  enjoys  the  right  to  have 
an  unresolved  dispute  adjusted  by  a 
neutral  arbitrator  (under  section  3  of  the 
Railway  Labor  Act).  No  purpose  would 
be  served  by  requiring  a  separate 
"Federal"  hearing,  and  no  such 
redundancy  is  intended  by  the  rule. 

FRA  intends  that  burden  of  proof  be 
governed  by  the  applicable  agreement 
(if  any).  In  the  absence  of  an  agreement, 
the  railroad  should  bear  the  burden  of 
establishing  the  existence  of  facts 
requiring  the  test  (or  giving  rise  to  the 
good  faith  judgment  that  testing  was 
required),  the  fact  that  a  request  was 
made,  and  the  fact  of  the  refusal.  The 


employee  would  then  be  required  to 
counter  the  railroad's  presentation  (or  to 
demonstrate  that  the  refusal  to  provide 
blood  was  based  on  competent  medical 
advice,  if  such  is  contested). 

Paragraph  (c)  endeavors  to  describe 
the  issues  that  must  be  resolved  in 
determining  whether  a  disqualification 
is  required  and  draws  on  the  comments 
of  the  ACLU.  The  employee  can  contest 
whether  there  was  a  refusal,  whether 
the  accident  or  incident  required  testing 
(or  whether,  in  a  marginal  case,  the 
railroad  representative  made  a  good 
faith  determination  that  it  did),  and 
whether,  in  a  case  where  blood  was 
refused  based  on  health  concerns,  the 
refusal  was  made  in  good  faith  and 
based  on  medical  advice.  Commenters 
have  not  suggested  additional  situations 
in  which  a  refusal  might  be  excused,  and 
FRA  is  unable  to  craft  futher  excepting 
language  that  would  not  be  subject  to 
misinterpretation  and  uneven 
application.  Therefore  special 
circumstances  (if  any)  will  have  to  be 
left  to  case-by-case  review. 

3.  Authorization  to  Test  for  Cause 

a.  Summary  of  Proposed  Rule  (5  218.109) 

The  proposed  rule  would  have  granted 
the  railroads  authority  to  require 
employees  to  submit  to  testing  of  breath 
and  urine  samples  on  reasonable 
suspicion  of  current  impairment  after 
reportable  train  accidents  and  incidents, 
and  after  certain  rule  violations 
involving  the  potential  for  train 
accidents  (criteria  deemed  to  constitute 
"just  cause").  The  practical  effect  of  the 
rule  would  have  been  to  displace  the 
effect  of  the  NRAB  ruling  on  random 
breath  testing  and  to  preempt  any  state 
laws  limiting  the  ability  of  the  railroads, 
as  employers,  to  implement  a  testing 
program  of  the  kind  proposed  to  be 
authorized.  Employees  would  have  been 
required  to  submit  to  testing  as  a 
condition  of  employment  in  covered 
service. 

The  categorical  situations  in  which 
testing  was  proposed  to  be  authorized 
contained  a  number  of  limitations.  For 
instance,  testing  on  reasonable 
suspicion  was  limited  to  the  personal 
observations  of  the  supervisor,  in 
contrast  to  rehance  on  second-hand 
information.  Testing  after  accidents/ 
incidents  and  rule  violations  was  limited 
to  employees  directly  involved  in  those 
events.  A  rule  violation  involving 
overspeed  operation  would  have  served 
as  a  basis  for  testing  only  if  the  violation 
was  at  least  10  miles  an  hour  over  the 
maximum  allowed.  On  the  other  hand, 
the  rule  violation  criterion  contained  a 
general  authorization  to  test  after  a 


Federal  Register  /  Vol.  50.  No.  149  /  Friday,  August  2.  1985  /  Rules  and  Regulations  31547 


"violation  of  any  other  operating  rule 
...  or  other  written  directive  of  the 
kind  which  directly  affects  safety 
movement  of  a  train,  switching 
movement  or  lite  engine  in  a  way  that 
could  result  in  a  train  accident.  .  .  ." 

The  proposed  rule  limited  the  number 
of  tests  to  three  in  any  12-month  period 
and  two  in  any  30-day  period. 

Certain  safeguards  were  contained  in 
the  proposed  rule.  Breath  testing  devices 
were  to  be  evidential  quality  and  were 
to  be  used  only  by  a  qualified  operator. 
"Replicate"  tests  at  20-minute  intervals 
were  required  to  ensure  that  the  device 
accurately  measured  deep  lung  air. 
Finally,  any  test  result  of  less  than  .02 
percent  was  to  be  deemed  a  negative 
test. 

Safeguards  were  also  proposed  for 
urine  tests.  Samples  were  to  be  collected 
at  a  place  of  reasonable  privacy,  subject 
to  the  presence  of  a  person  of  the  same 
sex  to  ensure  that  the  sample  presented 
was  actually  that  of  the  employee 
tested.  The  sample  was  to  be  marked 
and  sealed  in  the  presence  of  the 
employee;  and  the  railroad  was  to 
maintain  a  controlled  chain  of  custody 
and  take  precautions  to  maintain  sample 
quality.  Confirmation  testing  was 
required  in  the  case  of  a  sample  found 
positive  for  a  drug  other  than  alcohol. 
Any  test  result  convertible  to  an 
estimated  BAG  below  .02  would  have 
been  deemed  a  negative  result. 

In  the  case  of  a  positive  breath  test  or 
a  urine  test,  the  employee  would  have 
the  right  to  demand  a  blood  test  at  an 
independent  medical  facility  or 
laboratory. 

Finally,  the  proposed  rule  provided 
that  an  employee  who  tested  positive  for 
a  "material  quantity"  of  alcohol  or  a 
drug  in  a  urine  test  and  who  was  offered 
and  declined  the  opportunity  to  provide 
a  blood  sample,  could  be  presumed  to 
have  been  impaired  by  the  substance 
detected. 

b.  Public  Comment 

As  expected,  the  authorization  for 
breath  and  urine  testing  on  "just  cause" 
was  the  most  hotly  contested  proposal 
in  the  NPRM.  NARUC.  the  AMA,  NTSB, 
the  Louisiana  State  Police,  five 
railroads,  and  one  local  labor 
representative  supported  the  provision. 
Another  railroad  specifically  said  that  it 
welcomed  the  right  to  test,  but  not  the 
obligation.  A  BLE  general  chairman 
approved  testing  with  some 
qualifications,  including  the  requirement 
that  supervisors  administering  tests  be 
certified.  Another  local  BLE  officer 
favored  testing  if  the  railroad  utilize  it  in 
a  way  that  respects  employee  rights  and 
if  bypass  and  companion  agreements 
are  put  in  place. 


The  RLEA.  UTU  and  several  local 
labor  representatives  strongly 
disapproved.  BLE  strongly  objected  to 
testing  in  the  absence  of  "compelling 
probable  cause,"  by  which  it  meant 
"lack  of  coordination,  incoherence  in 
speech,  and  other  recognized  visual 
evidence  of  intoxication."  BLE  thought 
that  this  "concession  to  testing," 
together  with  implementation  of 
prevention  programs,  would  be  "the 
most  effective  way  to  deal  with  the 
overall  problem."  A  locomotive  engineer 
saw  the  proposal  as  vague,  abitrary  and 
inviting  abuse.  A  small  freight  railroad 
thought  that  testing  on  reasonable 
suspicion  should  be  authorized,  but 
disagreed  with  the  other  two  prongs  of 
the  just  cause  testing  authority  (testing 
after  accidents/incidents  and  rule 
violations). 

The  National  Industrial  Traffic 
League,  AAR,  and  five  railroads  urged 
that  the  railroads  be  granted  the 
authority  to  test  without  specific  cause 
(so-called  "random  testing").  But  the 
AAR  and  most  commenting  railroads 
nevertheless  appeared  eager  to  obtain 
the  limited  authority  proposed,  if  that 
were  the  only  authority  they  could 
obtain. 

Deterrence.  The  purpose  of  the 
proposed  testing  authorization  was  to 
enhance  the  ability  of  the  railroads  to 
detect  job-related  alcohol  and  drug  use 
(and  immediately  remove  unfit 
employees  from  service)  and  to  deter 
such  use  by  increasing  Uie  perceived 
risk  of  detection.  A  consultant  filed 
comments  indicating  doubts  concerning 
the  deterrent  value  of  the  authorization, 
as  proposed,  and  recommending  use  of 
"random  testing"  on  the  model  used  by 
the  United  States  military.  (In  general, 
the  military  services  test  to  determine 
drug  use,  not  drug  impairment.)  A  freight 
railroad  thought  that  the  proposed 
testing  authority  was  of  Uttle  use, 
because  of  the  safeguards  and 
restrictions  imposed.  The  railroad  said 
that  it  already  offers  employees  the  right 
to  a  test  at  a  local  hospital  where  a  Rule 
G  violation  is  charged. 

Another  freight  railroad  said  the 
proposed  authorization  for  testing  is 
ineffective  because  it  comes  into  play 
too  late.  Amtrak  said  it  did  not  object  to 
reasonable  safeguards  but  questioned 
the  deterrent  value  of  the  proposed  rule. 
But  the  majority  of  railroads  appeared  to 
view  the  proposed  authority  as  useful, 
particularly  if  one  or  more  conditions 
were  to  be  removed.  A  major  freight 
railroad  said  that  the  provision  was 
necessary  and  would  have  the  desired 
deterrent  effect. 

Random  testing.  AAR  and  several 
major  railroads  continue  to  believe  that 
unannounced  spot  testing  of  all 


personnel  found  at  particular  locations 
is  the  most  elective  means  of  deterring 
rule  violations.  Comments  on  random 
testing  received  in  response  to  the 
NPRM  do  not  differ  materially  from 
those  received  in  response  to  the 
ANPRM  and  analyzed  in  the  NPRM. 
Colloquies  in  the  hearings  indicated  that 
those  railroads  advocating  "random 
testing"  also  want  the  ability  to  focus  on 
individual  locations  presenting 
compliance  problems,  as  well  as  the 
authority  to  do  system-wide  programs  of 
testing.  AAR  said  it  would  not  object  to 
a  two-level  review  process  for  testing 
operations  imder  which  a  high-level 
railroad  officer  would  have  to  pre- 
approve  the  use  of  this  authority.  During 
the  hearings,  "random  testing"  was  also 
called  testing  "on  a  controlled  random 
basis"  or  "patterned  basis,"  and 
"periodic  unscheduled  testing." 

Although  most  commenters  favoring 
"random  testing"  relied  upon  its 
superior  deterrent  effect,  one  freight 
railroad  noted  that  this  tool  would  be 
useful  in  detecting  persons  at  lower 
BAGs  whose  judgment  (in  the 
commenter's  view)  might  be  affected  but 
who  might  not  appear  to  be  impaired. 

Amtrak  cited  its  special  responsibility 
for  the  transportation  of  passengers  as  a 
basis  for  "random  testing,"  but  did  not 
ask  for  special  treatment  Like  other 
"random  testing"  advocates,  Amtrak 
relied  upon  its  potential  deterrent  value 
in  urging  FRA  to  include  an 
authorization  in  the  final  rule.  Unlike 
other  advocates,  Amtrak  appeared  to 
have  given  some  thought  to  the 
frequency  with  which  the  tool  would  be 
applied,  at  least  in  certain  settings. 

The  Washington  Legal  Foundation 
agreed  that  there  is  justification  for 
deferring  a  decision  on  "random 
testing,"  but  said  that  FRA  should 
review  the  effectiveness  of  the  final  rule 
for  one  year  and  reconsider  random 
testing  in  light  of  the  results  of  the 
approach  contained  in  the  NPRM. 

One  of  the  railroads  said  it  would 
recede  from  its  request  for  random 
testing  if  FRA  would  grant  the  proposed 
authority  without  the  following 
limitations:  the  3-test  limit,  the  10  m.p.h. 
requirement  for  testing  after  speed 
violations,  and  the  requirement  that 
BAG  readings  below  .02  percent  be 
disregarded. 

Terminology .  One  commenter,  a 
consultant  who  has  served  as  head  of  a 
Federal  law  enforcement  agency, 
expressed  reservations  with  the  term 
"just  cause  testing."  He  viewed  it  as 
having  legal  connotations  and  said  that 
the  real  question  is  whether  a  given 
employee  is  fit  for  duty.  In  the 
commenter's  view,  the  supervisor  should 
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not  attempt  to  "diagnose"  the 
employee's  condition,  only  use  testing  as 
a  means  of  determining  whether  drug 
use  may  be  at  its  root. 

Congressional  comments.  FRA 
received  several  Congressional 
comments  that  appeared  to  be  directed 
most  specifically  at  the  proposed 
authorization  to  test  for  cause.  Rep.  Jack 
Fields  (Texas)  stated  his  opposition  to 
mandatory  testing  provisions  of  the  rule, 
favoring  Operation  Red  Block  as  an 
appropriate  approach  to  the  alcohol  and 
drug  problem.  Rep.  Tom  Leoffler  (Texas) 
wrote  to  support  "reasonable  measures 
which  effectively  increase  railroad 
safety  for  employees  and  the  traveling 
public."  However,  he  also  urged  that 
FRA  consider  the  "rights  and  interests 
of  .  .  .  employees"  as  expressed  by 
their  representatives  in  the  process  of 
public  participation.  A  comment  by  Rep. 
Nick  Joe  Rahall  II  fW.  Va.)  is  reported 
below. 

Coverage.  BRS  and  some  other  labor 
commenters  asked  that  employees  be 
given  the  right  to  demand  testing  of 
supervisors  under  the  same  conditions 
agreement  employees  are  required  to 
submit  to  testing.  The  railroads 
appeared  to  agree  that  officers  could  be 
tested,  but  wished  to  reserve  to 
management  the  determination  as  to 
when  such  testing  would  be  done.  A 
local  BLE  officer  suggested  that  car 
inspectors  be  subject  to  testing,  and 
other  commenters  raised  similar 
concerns  (noted  above)  with  respect  to 
the  general  coverage  of  the  proposed 
rules. 

Reasonable  suspicion.  BRS  found  the 
authorization  to  test  on  reasonable 
suspicion  "very  subjective."  advocating 
corroboration  by  a  second  person.  RLEA 
said  the  corroboration  should  come  from 
a  person  who  is  not  a  company  official 
AAR  suggested  that  the  r&ilroads  be 
given  the  right  to  test  based  upon  receipt 
of  information  from  persons  who  have 
observed  an  employee  drinking 
immediately  prior  to  going  on  duty  or 
while  the  employee  is  on  duty. 

Two  labor  commenters  thought 
supervisors  should  be  trained  to  identify 
the  signs  of  alcohol  and  drug  impairment 
before  they  sought  to  employ  the 
authority  to  test  on  "reasonable 
suspicion." 

In  discussing  testing  on  reasonable 
suspicion,  commenters  noted  that 
supervisors  might  mistake  fatigue  or 
illness  for  signs  of  alcohol  or  drug 
impairment.  The  AAR  responded  that 
supervisors  know  the  working 
conditions  of  employees  and  thus  are 
able  to  apply  appropriate  standards  to 
evaluation  of  the  need  for  testing. 

Reportable  accident/injury.  T^ere 
was  a  remarkable  lack  of  comment 


specifically  addressed  to  this  prong  of 
the  proposed  just  cause  authority. 

Safety  rule  violation.  RLEA  asked  for 
deletion  of  the  authority  to  test  after  a 
safety  rule  violation,  seeing  it  as 
"additional  potential  for  harassment  and 
abuse."  BLE  objected  on  the  ground  that 
there  are  many  instances  when 
engineers  "are  instructed  by  their 
supervisors  to  violate  rules."  Several 
local  labor  representatives  thought  that 
§  218.109(b)(iii)(F)  ("violation  of  any 
other  operating  rule  .  .  .  which  directly 
affects  safe  movement  of  a  train  ...  in 
a  way  that  could  result  in  a  train 
accident  .  .  .")  needed  further 
refinement  to  make  it  more  definite.  The 
commenters  apparently  meant  to 
suggest  that  very  minor  violations  would 
be  used  as  a  pretext  for  selective 
enforcement. 

Overspeed.  The  most  frequent 
comment  on  the  safety  rule  violation 
prong  of  just  cause  testing  related  to  the 
provision  on  overspeed  op>eration.  The 
propose  rule  would  have  permitted 
testing  after  any  overspeed  at  least  10 
m.p.h.  greater  than  that  authorized.  AAR 
and  most  of  the  commenting  railroads 
advocated  that  testing  be  authorized 
after  any  overspeed.  They  believed  that 
use  of  a  testing  threshold  greater  than 
authorized  speed  would  indicate  to 
employees  that  speeding  is  acceptable. 
(No  such  implication  was  intended.) 
Some  railroads  noted  that  a  few  miles 
an  hour  could  make  a  difference  with 
respect  to  operations  of  trains  on  jointed 
track  in  the  critical  speed  range.  It  was 
also  noted  that  loading  operations 
involving  bulk  products  are  conducted 
at  very  low  speed  and  that  very  slight 
variations  could  be  indicative  of  a 
serious  human  performance  problem. 
The  railroads  also  cited  the  yard  limit 
rule  (see  49  CFR  218.35),  on  the  one 
hand,  and  high  speed  operation  of  high 
tonnage  trains,  on  the  other,  as  factors 
requiring  careful  compliance  with  speed 
limitations. 

One  railroad  would  permit  testing 
after  operation  of  a  train  at  an 
"unreasonable  speed."  Another  railroad 
suggested  that  retention  of  the  10  m.p.h. 
rule  would  suggest  approval  of  speed 
violations  below  that  figiu^. 

RLEA  on  the  other  hand,  specifically 
singled  out  this  testing  criterion  for 
criticism,  apparently  believing  that  its 
inclusion  would  result  in  abuse  even 
with  the  10  m.pJi.  requirement 

Restrictions;  general  comments.  AAR 
and  a  commuter  railroad  said  that  the 
proposed  rule  was  encumbered  by 
conditions  and  limitations  "which 
severely  restrict  the  ultility  of  the 
provision."  Otherwise,  said  the 
communter  railroad,  it  would  be  a  "most 
effective  tool  for  deterrence."  Another 


commuter  railroad  wanted  the  ability  to 
obtain  blood  samples,  as  well  as  urine 
and  breath,  and  to  require  employees  to 
submit  to  testing  while  "subject  to 
duty,"  as  well  as  during  duty  hours.  A 
major  freight  railroad  also  wanted  not  to 
be  limited  to  breath  and  urine. 

AAR  asked  that  FRA  include  explicit 
rule  language  affirming  that  the  testing 
authority  proposed  to  be  conferred  does 
not  limit  the  railroads'  discretion  to 
make  their  Rule  G  cases  on  the  basis  of 
supervisory  observations  (as  is  the  case 
today). 

RLEA  thought  the  standards  for 
testing  were  "too  vague"  to  be 
meaningful  limitations  on  the  railroads' 
authority  to  test.  A  local  BLE  officer 
believed  testing  on  reasonable  suspicion 
was  essentially  the  same  as  "random 
testing"  and  thus  likely  to  produce 
incidents  of  harassment.  The  commenter 
believed  supervisors  should  be  trained 
to  be  familiar  with  the  symptoms  of 
impairment  and  should  be  acquainted 
with  any  employee  evaluated  for  testing. 
Apart  from  these  suggestions,  however, 
labor  representatives  did  not  suggest 
specific  means  by  which  the  proposed 
authority  could  be  appropriately  limited, 
assuming  it  were  to  be  retained  in  the 
final  rule. 

BRS  did  suggest  that  persons 
operating  breath  devices  should  be 
certified  and  that  equipment  should  be 
calibrated  at  least  once  each  week.  BLE 
urged  that  urine  containers  should  be 
sealed  in  the  presence  of  the  employee 
with  a  tamper-proof  seal  and  that  the 
specimen  be  analyzed  by  a  "neutral" 
laboratory. 

A  railroad  asked  that  the  term 
"qualified  operator"  be  clarified. 

A  consultant  indicated  that  the  option 
on  the  part  of  employee  to  obtain  a 
blood  test  weakens  the  testing  system, 
because  the  psychoactive  substance 
may  be  out  of  the  employee's  blood  by 
the  time  a  blood  sample  can  be  drawn. 

Harassment  fears.  UTU  and  several 
labor  organizations  thought  just  cause 
testing  authority  would  result  in 
unchecked  harassment  of  individual 
employees  who  might  be  in  disfavor 
with  railroad  management  or  who  might 
be  involved  in  efforts  to  advance  a 
specific  labor  interest  (such  as  retention 
of  cabooses).  One  labor  commenter 
thought  railroad  management  would  use 
testing  as  a  response  to  employee 
complaints  concerning  unsafe 
equipment.  The  nature  of  this 
harassment  appeared  to  fall  into  two 
categories:  (1)  repeated  testing  of  fit 
employees;  and  (2)  selective 
enforcement  against  employees  with 
small  quantities  of  alcohol  (or  drugs)  in 
their  systems.  Commenters  complaining 
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of  potential  harassment  generally  failed 
to  explain  why  the  safeguards  built  into 
the  NPRM  would  not  avoid  or  mitigate 
the  harassment  potential  with  respect  to 
alcohol  or  drug-free  employees. 

A  conductor  feared  repeated  testing 
under  circumstances  where  there  might 
be  no  witness.  He  believed  employees 
would  have  difficulty  in  refusing  tests 
beyond  the  limit  imposed. 

In  the  hearings,  it  was  noted  that 
supervisors  already  have  the  practical 
ability  to  "harass"  employees  by  a 
variety  of  means  other  than  requiring 
them  to  submit  to  breath  testing.  FRA 
attempted  to  determine  the  nature  of 
employee  concern  in  this  regard.  One 
employee  witness  said  that  the 
qualitative  difference  between  existing 
management  powers  and  the  proposed 
authorization  to  test  was  that  the 
sanction  for  a  Rule  C  violation  is 
dismissal. 

3-test  limitation.  The  proposed  rule 
would  limit  the  railroad  to  two  negative 
tests  of  any  individual  in  a  month  or 
three  in  any  12-month  period.  One  labor 
organization  commented  favorably  on 
these  limitations,  while  eleven  railroads 
opposed  them. 

The  objections  to  the  limitations  fell 
into  three  categories.  First,  the  railroads 
found  this  limitation  unworkable  from 
the  point  of  view  of  the  supervisor 
confronting  a  crew  in  a  situation  such  as 
the  following:  the  crew  is  away  from  its 
home  division  on  an  interdivisional  run; 
the  site  is  remote;  it  is  the  middle  of  the 
night.  In  the  railroads'  view  making  an 
accurate  determination  of  the  number  of 
prior  tests  for  a  particular  eitiployee     ' 
would  be  very  difficult. 

Second,  a  commuter  railroad  objected 
to  the  record  keeping  necessary  to 
monitor  the  tests. 

Third,  the  railroads  saw  the  3-test 
system  as  an  invitation  to  abuse.  It  was 
predicted  that  some  employees  would 
deliberately  call  attention  to  themselves 
in  order  to  exhaust  the  three  tests,  after 
which  they  would  be  free  to  use  alcohol 
and  drugs  without  fear  of  detection.  A 
major  railroad  called  this  approach  a 
"prescription  for  disaster."  Another 
railroad  called  the  limitation  a  "license 
to  imbibe."  The  railroads  did  not 
explain  why  employees  found  to  be 
clearly  under  the  influence  could  not  be 
discipUned  based  on  the  same  type  of 
evidence  currently  used  (supervisory 
observations  of  behavior,  demeanor  and 
body  odors). 

Fourth,  some  railroads  thought  record 
keeping  to  monitor  the  limitations  would 
be  burdensome. 

A  major  freight  railroad  presented  a 
notable  contrast  to  the  position  of  the 
other  railroads,  saying  it  would  plan  to 
handle  each  test  up  to  headquarters 


level,  keeping  records  on  the  results  of 
each  test  and  the  follow-up  action.  This 
commenter  would  consider  using  the 
timetable  notification  system  to 
determine  status  in  the  field.  However, 
the  commenter  recommended  that  the 
limitation  be  three  tests  in  any  quarter, 
rather  than  three  tests  in  any  12  months. 

One  commenter  also  objected  to  the 
bar  on  further  breath  testing  in  a 
particular  duty  tour  after  a  breath 
sample  tests  negative,  evidently  on  the 
dual  grounds  that  (i)  it  would  be  difficult 
to  determine  if  the  employee  had  been 
tested  at  a  different  location  on  the 
same  day  and  (ii)  adequate  grievance 
procedures  are  available  to  address  any 
case  of  harassment. 

Finally,  a  freight  railroad  that  had 
commented  to  the  effect  the  proposed 
rule  would  not  be  effective  nevertheless 
took  the  trouble  to  comment  that  any 
pre-employment  drug  screen  should  not 
be  counted  against  the  limitations  on 
number  of  tests  imder  the  instant 
provision. 

Urine  collection.  Rep.  Nick  Joe  Rahall 
II  and  a  West  Virginia  BLE  officer 
objected  to  the  observation  of  urination 
by  a  railroad  supervisor.  The 
commenters  believed  that  collection 
should  be  done  at  a  doctor's  office  or 
other  medical  facility.  Rep.  Rahall 
expressed  the  view  that  standards  of 
decency  require  collection  at  the 
medical  facility.  Neither  commenter 
provided  a  technical  rationale  why 
collection  could  not  be  undertaken  as 
proposed.  However,  the  labor 
conunenter  did  indicate  concern  that  the 
railroad  could  tamper  with  a  sample 
collected  on  the  property.  The 
commenter  said  he  did  not  object  to 
providing  samples,  only  to  the  method 
proposed  for  collection. 

Below  .02.  The  proposed  nde  provided 
that  breath  and  urine  test  involving  an 
estimated  BAG  below  .02  percent  would 
be  deemed  negative  tests.  The  NPRM 
said  that  the  piupose  of  the  provision 
was  "to  avoid  controversies  over  the 
presence  of  alcohol  in  patent 
medications,  mouthwash,  and  the  like." 
The  notice  went  on  to  request  comment 
on  how  the  dismissal  of  low  readings 
could  be  reconciled  with  the 
appropriateness  of  retrograde 
extrapolation  for  employees  who  might 
show  low  BACs  8  or  10  hours  into  their 
duty  tours. 

Seven  railroads  and  the  AAR  objected 
strenuously  to  this  provision.  AAR 
thought  it  was  "a  clear  statement  that  a 
little  bit  is  okay,"  but  conceded  in 
response  to  an  FRA  question  that  in 
most  cases  an  employee  would  not  be 
fired  for  having  "just  one  beer"  prior  to 
duty  under  current  practices  (roughly 
equivalent  to  a  BAG  of  .02  percent  for 


the  average  subject  within  an  hour  after 
consimiing  the  beverage).  A  major 
freight  railroad  said  the  adoption  of  the 
provision  would  emasculate  "the 
industry's  most  important  rule"  while 
"sending  a  clear  message  to  employees 
that  it  is  permissible  to  be  "just  a  little 
bit  under  the  influence."  Raibt>ad 
commenters  noted  that  mouthwash 
which  is  not  ingested  is  cleared  from  the 
mouth  within  the  20-minufe  interval 
between  breath  tests.  A  major  freight 
railroad  expressed  concern  with  both 
rising  and  falling  BAG  levels,  since  a 
.015  percent  reading,  for  instance,  might 
represent  the  early  stage  of  the 
absorption  curve. 

Some  employees  appeared  to  be 
concerned  diat  trace  levels  of  alcohol 
detected  by  a  breath  device  (or 
otherwise)  might  be  used  as  a  basis  for 
discipline.  A  local  UTU  union  officer,  for 
instance,  called  attention  to  a  July  1984 
incident  in  which  a  railroad  dismissed 
an  employee  for  a  measured  BAG  of  in 
percent  (blood),  apparently  suggesting 
that  the  railroad  may  have  Influenced 
the  outcome  of  the  test  In  order  to 
evaluate  the  comment  FRA  obtained 
the  carrier  investigation  of  the  incident 
In  that  case,  the  railroad  had  requested 
a  re-analysis  of  a  blood  sample  that 
tested  negative  in  a  hospital  laboratory. 
The  sample  was  sent  to  a  laboratory 
that  performs  forensic  work,  and  the 
laboratory  reported  a  BAG  of  J)l,  which 
was  not  inconsistent  with  the  report 
from  the  hospital,  given  the  different 
sensitivities  of  the  techniques.  The 
railroad  relied  upon  the  perceived  odor 
of  an  alcoholic  beverage  and  the  blood 
test  as  a  bases  for  disciplinary  action. 

Other  comments  were  directed  at  the 
capabilities  of  the  breath  testing  devices 
themselves.  Some  of  the  commenters 
indicated  approval  of  the  under-i)2 
pro\ision  in  those  cases  where  there  is 
reliance  upon  a  breath  device.  The 
Ghairman  of  the  NTSB  said  that  the 
Board  would  not  want  to  see  discipline 
at  the  .02  level  based  on  a  breath  test 
He  continued,  "I  think  we  can  fairly 
conclusively  say  that  .01  would  not 
affect  performance  and  at  i)2  percent 
there  is  some  latitude  in  the  [breath 
testing]  system  and  in  some  of  the 
laboratory  analyses  of  blood."  Both 
NTSB  and  a  toxicologist  who  supervises 
a  commercial  laboratory  said  that 
alcohol  can  be  found  at  trace  levels  in 
any  individual.  (There  appears  to  be 
lingering  dispute  among  scientists 
whether  trace  levels  often  detected  in 
subjects  thought  not  to  have  consumed 
alcohol  are  the  result  of  natxu-ally 
occurring  alcohol  or  merely  reflect 
problems  with  equipment  or  technique.) 
One  railroad  disagreed  with  this 


I 

31550  Federal  Register  /  Vol.  Sq  No.  149  /  Friday.  August  2.  1985  /  Rules  and  Regulations 


premise,  contending  that  breath  devices 
can  accurately  measure  BAG  at  any 
level. 

In  its  written  comments  the  NTSB  said 
that  a  test  result  of  .02  or  below  "should 
not  be  rejected  if  other  evidence  shows 
alcohol  was  ingested  while  on  duty." 

Concern  over  the  usefulness  of  low 
BAC  readings  was  not  limited  to  breath 
testing.  A  railroad  commenter  noted  that 
estimating  BAC  readings  from  urine 
alcohol  concentration  is  more  difficult 
and  less  precise  than  use  of  breath 
testing. 

Presumption  of  impairment  from 
positive  in  urine.  The  proposed  rule 
states  that  the  presence  of  a  "material 
quantity"  of  alcohol  or  a  drug  in  the 
urine  may  be  used  as  the  basis  of  a 
presumption  of  impairment,  if  the 
employee  decline  the  opportunity  to 
provide  a  blood  sample.  This 
presumption  is  particularly  critical  to 
the  proposed  shape  of  the  regulations, 
since  many  drugs  and  their  metabolites 
can  be  detected  in  urine  for  several  days 
after  use  (and  usually  for  periods  longer 
that  any  expected  performance 
decrement  from  their  use).  Despite  the 
novelty  of  the  proposed  presumption 
and  its  criticaUty  to  the  regulatory 
scheme,  it  drew  comments  from  only 
three  parties. 

Three  railroads  thought  the 
requirement  of  a  "material  quantity" 
was  ambiguous  and  undefined.  One 
major  firetght  railroad  said  the 
presumption  should  be  mandatory, 
presumably  to  avoid  the  situation  in 
which  an  arbitrator  might  endeavor  to 
overturn  the  railroad  on  the  facts. 

Labor  representatives  did  note  that 
urine  is  not  an  acceptable  fluid  for 
determining  impairment.  Several  of  the 
labor  spokesmen  suggested  that  the 
railroads  and  FRA  have  no  right  to 
govern  off-duty  drug  use.  However, 
labor  commenters  did  not  directly 
challenge  the  logic  of  relying  upon  a 
non-invasive  sampling  technique  while 
permitting  a  presumption  of  impairment 
to  attach  where  the  employee  does  not 
volunteer  to  provide  a  blood  sample. 

Discipline,  negotiation  and  regulation. 
Closely  related  to  the  issue  of  testing  is 
the  matter  of  fact  finding  in  disciplinary 
proceedings  and  subsequent 
arbitrations.  A  local  BLE  officer 
questioned  the  use  of  railroad- 
administered  testing  on  the  apparent 
ground  that  the  railroads  are  likely  to  be 
unfair  in  the  discipline  that  they  assess 
and  that  the  process  of  arbitration  under 
section  3  of  the  Railway  Labor  Act  does 
not  involve  sufficient  procedural 
protections. 

The  same  commenter  urged  that  any 
tests  should  be  conducted  by  an 
independent  facility — again  suggesting 


lack  of  confidence  in  the  railroads.  But 
the  commenter  also  said  FRA  rules 
would  frustrate  the  process  of 
negotiation  under  the  Railway  Labor 
Act,  apparently  indicating  that  the 
commenter  believes  accomodation  on 
these  issues  is  possible. 

Another  local  BLE  officer  also 
suggested  that  FRA  should  not  interfere 
in  what  he  viewed  as  a  matter  for 
collective  bargaining.  But  the  commenter 
indicated  that  any  rule  adopted  should 
provide  a  grievance  procedure  under 
which  an  employee  could  appeal  being 
required  to  be  tested  for  a  "minor 
infraction." 

c.  Final  Rule  Provision  (Subpart  D) 

The  primary  weakness  of  the  current 
system  of  rules  compUance  on  the 
railroads  is  the  detection  of  violations. 
According  to  the  REAP  Report,  at  least 
partly  because  the  vast  majority  of 
violations  is  not  reported,  fewer  than  1 
of  200  violations  actually  leads  to 
dismissal.  Infrequent  detection  fosters 
lax  compliance  among  the  minority  of 
employees  who  lack  a  sense  of 
■^esponsibility,  as  well  as  permitting  the 
substance  dependent  employeee  to  go 
undetected.  There  are  at  least  two 
reasons  for  this.  First,  the  railroads 
operate  over  extensive  territories. 
Supervisors  cannot  possibly  monitor 
employee  conduct  continuously.  Indeed, 
in  a  minority  of  cases  it  is  possible  for 
crews  to  report  for  duty,  perform  their 
responsibilities,  and  go  off  duty  without 
coming  into  contact  with  a  supervisor. 
FRA  does  require  the  railroads  to  have 
programs  for  monitoring  compliance 
with  their  operating  rules  (including 
Rule  G)  (49  CFR  Part  217),  but  these 
observations  often  are  not  sufficient  to 
deter  Rule  G  violations. 

Second,  as  discussed  above,  detection 
of  alcohol  and  drug  use  is  difficult,  at 
best.  The  odor  of  certain  alcoholic 
beverages  may  be  detected  if  the 
employee  has  not  masked  it  with 
tobacco  or  used  a  deodorizing  agent. 
The  occasional  social  drinker  who 
exceeds  his  or  her  "limit"  can  be 
detected  by  speech  or  behavior.  But  the 
employee  with  a  moderate  BAC,  the 
regular  drinker,  the  habituated  alcoholic, 
and  most  drug  users  can  successfully 
conceal  their  impairment,  at  least  for  the 
short  periods  needed  to  withstand  the 
scrutiny  of  the  supervisor. 

Coverage.  As  with  other  provisions  of 
the  rule,  there  was  disagreement  among 
the  commenters  with  respect  to  those 
persons  who  should  be  subject  to  any 
breath  or  urine  testing  requirement.  FRA 
recognizes  that  supervisors  and 
managers  play  an  important  role  in  the 
safety  of  the  railroads.  However,  there 
is  no  reason  to  authorize  testing  of  non- 


agreement  employees  by  Federal  rule.  In 
general,  the  railroads  are  already  free  to 
require  management  employees  to 
submit  to  testing  at  will.  Nor  would  the 
interest  of  safety  be  served  by  giving 
employee  representatives  the  power  to 
demand  tests  of  management 
employees.  These  rules  do  not  sanction 
a  game  of  mutual  reprisals  but  a  limited 
program  of  testing  to  determine  fitness. 

Random  testing.  Several  participants 
in  this  rulemaking  continue  to  contend 
that  the  appropriate  response  to  ttiis 
problem  is  "random"  testing,  which 
generally  is  used  to  mean  testing 
without  cause  or  prenotification,  but 
with  the  hope  of  creating  an  atmosphere 
of  general  deterrence.  Apart  from  the 
arguable  inefficiency  of  this  approach, 
FRA  has  rejected  it  because  it  does  not 
appear  to  be  fair  to  subject  the  majority 
of  sober  employees  to  testing  in  the 
absence  of  some  reason  to  question 
their  fitness.  See  MPRM  at  80-85;  49  FR 
24276-24277.  While  a  programmatic 
style  of  random  testing  might  avoid 
some  of  the  potential  constitutional 
issues  regarding  "random  testing"  [see 
Legal  Issues,  below),  it  is  by  no  means 
clear  that  the  railroads  are  willing  to 
limit  themselves  to  a  strictly  random 
approach.  Indeed,  some  of  the  railroads 
clearly  wanted  to  be  able  to  target 
specific  locations.  Comments  received  in 
response  to  the  NPRM  generally  did  not 
evidence  careful  thought  concerning 
how  such  authority  would  be 
implemented  or  at  what  cost. 

FRA  believes  that  more  measured 
responses  deserve  a  trial  before  any 
decision  is  made  to  authorize  random 
testing. 

Arguments  opposing  "just  cause" 
testing.  FRA  is  equally  unpersuaded  by 
the  arguments  of  the  labor  organizations 
that  limited  in-service  testing  authority 
will  somehow  create  a  "police  state" 
and  chill  employee  enthusiasm  for 
cooperative  prevention  programs.  Most 
employees  appear  to  agree  with  the 
proposition  that  job-related  alcohol  and 
drug  use  cannot  be  tolerated,  and  they 
will  welcome  the  leverage  provided  by 
appropriate  testing  authority.  Like 
employees  in  other  industries,  many 
railroad  employees  who  have  substance 
abuse  problems  will  not  seek  help  until 
they  perceive  that  it  is  necessary  course 
to  avoid  exceedingly  adverse 
consequences.  The  pincer  movement 
created  by  active  employee 
involvement,  on  the  one  hand,  and  strict 
enforcement  augmented  by  enhanced 
detection  capability  on  the  other,  should 
help  to  provide  the  necessary  incentives 
to  seek  help.  FRA  believes  that  over  the 
long  term  employees  will  recognize  and 
approve  of  this  beneficial  effect. 
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The  railroads  that  have  entered  into 
bypass  agreements  and  other 
cooperative  ventures  have  not 
simultaneously  eschewed  the 
disciplinary  approach.  In  some  cases, 
they  have  redoubled  their  supervisory 
observations  or  have  employed  other 
tools.  The  experience  on  these 
properties  has  tended  to  demonstrate 
that  prevention  and  enforcement 
reinforce  one  another,  rather  than  acting 
at  cross  purposes. 

The  nature  of  the  testing  process 
should  also  be  considered.  The  fuial  rule 
authorizes  only  breath  and  urine  testing. 
Neither  is  invasive  or  painful.  Breath 
testing  can  be  accomplished  on  the 
raiboad  property  without  any 
embarrassment  and  with  httle 
disruption  in  the  work  day.  As  described 
below,  the  final  rule  avoids  any 
perceived  embarrassment  by  requiring 
that  urine  be  collected  at  a  medical 
facility  under  the  supervision  of 
personnel  of  that  facility. 

Neither  breath  nor  urine  testing  need 
be  performed  in  an  accusatory  fashion. 
To  the  contrary,  the  position  of  the 
supervisor  should  be  simply  that 
company  policy  require;  testing  in 
certain  situations,  consistent  with  the 
authority  made  available  by  the 
regulations.  Cooperation  in  testing  is 
merely  one  more  effort  required  of 
employees  in  the  interest  of  their  safety 
and  the  public  safety. 

Unlike  chemical  tests  used  in  the 
enforcement  of  drunk  driving  laws,  tests 
authorized  by  this  final  rule  will  not  be 
accompanied  by  airest,  detention,  or 
other  deprivation  o '  liberty.  Testing 
authority  is  grar-t^d  to  assist  the 
railroads  in  f-Jfillmg  their  obligation  to 
the  public  safety  by  maintaining  good 
rules  compliance  among  their 
employeeiv 

Harassment.  Employees  and 
managers  o:  the  railroads  already  have 
the  ability  to  i.arass  one  another,  if  it  is 
their  desire  to  do  so.  To  their  credit,  they 
seldom  take  advantage  of  these 
opportunities.  Instead,  they  recognize 
that  it  is  in  their  mutual  interest  to 
provide  safe  and  efficient  transportation 
services,  meet  the  intermodal 
competition,  and  to  maintain  reasonably 
sound  labor-management  relations  in 
aid  of  those  objectives.  Nevertheless, 
disputes  do  arise  and  they  sometimes 
involve  charges  of  harassment. 

FRA  has  consistently  sought  to 
understand  the  frequently  expressed 
concerns  of  labor  representatives.^ 
concerning  their  perception  that  testing 
authority  would  materially  increase  the 
ability  of  management  to  harass 
employees.  FRA's  bewilderment  at  this 
contention  has  been  particularly  acute- 
since  FRA  has  on  its  staff  scores  of 


people  who  have  decades  of  service  in 
the  railroad  industry.  It  caimot  be 
doubted,  of  course,  that  the  stresses  of 
labor  management  relations  and 
ordinary  interpersonal  relationships 
could  give  rise  to  ulterior  motives  for 
use  of  the  testing  authority — just  as  it 
could  give  rise  to  any  variety  of  other 
instructions  that  might  prove  irritating  to 
the  employees  involved.  Nothing  in  the 
final  rules  would  sanction  such  abuse. 
But  it  must  be  asked  what  the  real 
concern  of  employees  is.  Is  it  that 
employees  may  be  asked  to  provide 
breath  or  urine  samples?  This  would 
appear  to  be  a  fairly  mild  form  of 
harassment,  compared  to  leaving  a  crew 
waiting  for  transportation  for  several 
hours  after  the  expiration  of  their 
statutory  duty  period,  or  requiring  a 
road  crew  to  yard  its  train  in 
contravention  of  an  agreement,  or 
punishing  an  employee  severely  for  a 
technical  violation  ofone  of  the  literally 
hundreds  of  rules  contained  in  carrier 
rule  books — all  of  which,  and  more,  are 
available  to  the  (alleged)  unscrupulous 
supervisor. 

FRA  believes  that  the  answer  to  this 
question  is  the  one  given  by  one  of  the 
employee  witnesses  cited  above,  who 
indicated  that  the  big  difference 
between  current  tools  available  for 
harassment  and  the  proposed  testing 
authority  related  to  the  finality  of  the 
sanction.  The  employee  indicated  a 
particular  concern  that  drug  use  during  a 
vacation  might  be  detected  by  a  urine 
test,  resulting  in  dismissal.  However,  the 
employee  agreed  that,  if  adequate  notice 
and  opportunity  for  treatment  were 
provided,  it  would  not  be  unreasonable 
for  the  railroad  to  maintain  such  a 
policy.  This  suggests  that  at  least  some 
labor  opposition  relates  to  the  potential 
for  detection  of  alcohol  or  drug  use 
(albeit  potentially  on  a  selective  basis), 
rather  than  the  subjective  discomfort 
associated  with  tests  that  prove 
negative. 

Indeed,  much  of  the  labor  testimony 
before  FRA  was  characterized  by  this 
same  apparent  ambivalence.  Labor 
spokesmen  said  Rule  G  was  a  good  rule 
and  clearly  wanted  to  get  alcohol  and 
drugs  off  of  the  railroad.  At  the  same 
time,  they  tended  to  resist  the  very 
measures  that  could  be  most  effective 
(from  an  enforcement  standpoint)  in 
accomplishing  this  end.  FRA  does 
understand  the  apparent  concern  of 
labor  that  an  overzealous  management 
might  undertake  frequent  use  of  testing 
authority  without  adequate 
consideration  of  the  manner  in  which 
those  who  test  positive  will  be  handled. 
However,  FRA  rates  this  possibility  as 
extremely  unlikely.  Sound  business 
judgment,  public  policy,  and  arbitral  law 


will  conspire  to  prevent  any  such 
outcome. 

Numerical  limitations.  The  proposed 
rule  contained  a  limitation  ofone  test 
procedure  in  any  day.  two  tests  per 
month  or  three  in  any  year.  These 
arbitrary  limitations  were  intended  to 
respond  to  the  apparent  concerns  of 
employees  regarding  excessive  use  of 
the  proposed  authority.  Almost  aU  labor 
participants  in  the  rulemaking  ignored 
this  provision  and  continued  to  contend 
that  the  rule,  as  proposed,  created  the 
potential  for  harassment  On  the  other 
hand,  the  railroads  offered  a  number  of 
persuasive  argiunents  for  its  deletion. 

FRA  has  concluded  that  arbitrary 
numerical  limitations  on  testing  are  not 
necessary,  would  involve  significant 
record  keeping  costs,  and  would  face 
significant  implementation  problems. 
without  providing  the  intended 
reassurance  to  employees.  Therefore. 
the  provision  has  been  deleted.  It  should 
be  noted,  however,  that  this  decision 
provides  no  license  for  testing  without 
cause.  Section  219.9  continues  to  make 
unlawful  any  requirement  that  an 
employee  submit  to  testing  in  reliance 
upon  this  rule  without  observance  of  the 
conditions  and  safeguards  provided  in 
the  rule.  FRA  has  authority  to  address 
such  situations,  should  they  arise. 

Authorization  vs.  mandate.  FRA  has 
chosen  to  implement  a  limited, 
categorical  authorization  for  the 
railroads  to  undertake  compulsory 
breath  and  luine  testing.  No  commenter 
suggested,  and  the  final  rule  does  not 
mandate,  that  such  tests  be  conducted  in 
every  case,  or  even  that  a  railroad  make 
use  of  the  authority  conferred.  This 
approach  has  been  chosen  in  light  of  the 
hard,  practical  reaUties  of  railroading 
and  the  likelihood  that  the  need  for  such 
testing  will  vary  from  location  to 
location  and  over  time. 

It  would  not  be  feasible  to  require  the 
railroads  to  conduct  breath  or  urine 
testing  in  each  of  the  situations  where 
testing  might,  on  a  categorical  basis,  be 
indicated.  The  cost  would'be 
prohibitive,  and  in  certain  locations  on 
certain  railroads  the  benefits  would 
likely  be  negligible.  By  contrast,  at  other 
times  and  locations,  this  testing 
authority  will  likely  prove  essential 
because  other  approaches  will  fall  short 

An  authorization  for  testing  permits 
the  railroad  to  balance  use  of  this  tool 
with  the  range  of  additional  tools 
available  to  foster  rules  compliance, 
including  intensive  prevention  programs, 
employee  participation,  effective  use  of 
periodic  physical  examinations, 
supervisory  observations,  and  the  like. 
As  strides  are  made  in  controlling 
alcohol  and  drug  use.  enforcement  can 
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be  further  restrained  in  the  interest  of 
economy  and  efficiency. 

Approach  of  the  final  rule.  The  final 
rule  contains  numerous  revisions 
responsive  to  concerns  expressed  in  the 
public  comments.  In  general,  FRA  has 
attempted  to  frame  a  testing  authority 
that  is  available  where  there  is 
reasonable  cause  to  question  the  fitness 
of  an  employee  engaged  in  a  safety- 
sensitive  function.  Clearly,  it  will 
seldom  be  possible  for  supervisors  to 
determine  with  certainty  that  employees 
are  impaired  by  alcohol  or  drugs.  But 
supervisors  can  observe  performance 
and  judge  whether  it  is  up  to  standard. 
Indeed,  that  is  what  they  are  trained  to 
do.  Further,  in  some  cases  supervisors 
will  reasonably  suspect  drug  or  alcohol 
impairment.  FRA  l)elieves  th^t  focusing 
the  use  of  breath  or  urine  testing  on 
these  kinds  of  situations  meets  the  tests 
of  fairness  and  effectiveness. 

FRA  has  not  adopted  the  AAR 
suggestion  that  the  railroads  l>e 
authorized  to  compel  testing  where  &n 
employee  is  reported  to  have  consumed 
alcoholic  beverages  prior  to  duty  or 
while  on  duty.  Obviously,  if  the 
supervisor  or  another  «viiling  witness 
observes  such  conduct  it  would  provide 
a  basis  for  discipline  under  Rule  G  (if 
the  employee  was  on  duty  or  "subject  to 
duty").  FRA  does  not  believe  that  testing 
based  on  third  party  observations  is 
warranted,  since  such  an  approach 
could  encourage  unreliable  reports  from 
sources  that  may  have  collateral 
reasons  for  seeking  to  have  the  emioyee 
tested. 

Of  course,  if  a  supervisor  is  motivated 
to  observe  an  employee  based  on  such  a 
report,  and  the  observation  provides  an 
independent  basis  for  testing,  then  the 
test  would  be  within  the  scope  of  the 
authority  conferred. 

Section  219.301  addresses  the 
situations  in  which  a  railroad  may 
require  an  employee  to  participate  in 
breath  or  urine  testing.  Paragraph  (a) 
states  that  cooperation  in  testing  may  be 
made  a  condition  of  employment  in 
covered  service.  This  provision  does  not 
create  a  Federal  disqualification  for 
failure  to  cooperate  in  an  authorized 
breath  or  urine  test,  but  merely  removes 
any  impediment  to  the  railroad's 
enforcing  such  a  condition.  In  particular, 
the  regulation  supersedes  any  provision 
of  a  collective  bargaining  agreement  or 
arbitration  award  construing  such  an 
agreement  and  preempts  any  State  law 
limiting  the  ability  of  an  employer  to 
require  testing. 

This  does  not  mean  that  a  railroad 
may  not  enter  into  collective  bargaining 
agreements  relating  to  conditions  under 
which  tests  may  be  conducted.  The 
railroad  may  do  so  and  is  free  to 


observe,  as  a  matter  of  practice,  any 
constraints  contemplated  by  the 
agreement  so  long  as  the  railroad  is  not 
inhibited  from  effective  enforcement  of 
these  regulations.  However,  the  railroad 
may  not  divest  itself  of  the  authority 
conferred  by  this  section  nor  negate  the 
consent  required  by  section  219.11.  The 
authority  conferred  here  is  conferred  for 
the  purpose  of  promoting  the  public 
safety,  and  a  railroad  may  not  shackle 
itself  in  a  way  inconsistent  with  its  duty 
to  promote  the  public  safety. 

The  provision  also  states  that  Subpart 
D  applies  only  when,  and  to  the  extent 
that  the  test  in  question  is  conducted  in 
rehance  upon  9  291.301.  An  example  will 
illustrate  this  point  A  railroad  could 
enter  into  an  agreement  with  its 
employees  under  which  it  could  conduct 
random  testing  of  employees.  Employee 
representatives  might  insist,  in 
exchange,  that  the  railroad  handle  all 
Rrst  offenders  under  a  suspension  policy 
with  requirement  of  treatment  for  those 
who  need  it.  Such  an  arrangement  if 
effective  in  preventing  violations  of 
these  regulations,  would  be 
unexceptionable  from  the  point  of  view 
of  the  regulations.  Further,  the  tests 
conducted  under  the  agreement  would 
not  be  subject  to  this  Subpart,  since  they 
were  not  conducted  in  reliance  upon  it. 

The  more  obvious  example  is  the  case 
of  the  employee  who  is  requested  to 
participate  in  testing  but  is  affirmatively 
advised  that  he  is  not  required  to  do  9" 
Although  the  railroad  might  elect  to 
follow  common  procedures  for  such 
voluntary  test  and  tests  authorized  by 
this  final  rule,  it  would  not  be  required 
to  do  so  by  the  regulations. 

In  short  the  objective  of  Subpart  D  is 
not  to  regulate  the  conduct  of  breath  and 
urine  tests  by  railroads,  as  such.  Rather, 
the  objective  is  to  provide  a  detection 
and  deterrence  capability  in  the  interest 
of  safety,  accompanied  by  such 
conditions  as  may  be  necessary  to 
ensure  fairness  and  effectiveness  and  to 
promote  employee  respect  for  the 
Federal  safety  regulatory  program.  The 
fact  that  a  railroad  may  be  at  liberty  to 
conduct  other  breath  or  body  fluid 
testing  does  not  mean  either  that  such 
testing  is  "authorized"  by  the 
regiilations  or  that  the  conditions 
imposed  by  the  regulations  vyould  apply. 

Paragraph  (b)  outlines  the 
circumstances  under  which  compulsory 
breath  testing  is  authorized.  First 
testing  is  authorized  where  the 
supervisor  has  a  reasonable  suspicion 
that  the  employee  is  currently  under  the 
influence  of  or  impaired  by  alcohol  (or 
alcohol  in  combination  with  a  drug], 
based  upon  specific,  personal 
observations  that  the  supervisor  can 
articulate  concerning  the  appearance, 


behavior,  speech  or  body  odor 
(including  breath  odor)  of  the  employee. 
The  common  experience  possessed  by 
virtually  all  railroad  supervisors  will 
clearly  be  sufficient  to  inform  this  kind 
of  judgment  in  the  cases  where  the  signs 
of  drinking  are  manifest.  Obviously,  not 
every  reasonable  suspicion  will  be 
vindicated  by  a  positive  breath  test.  An 
employee  may  be  perceived  to  have 
slurred  speech  or  unresponsive  pupils 
for  reasons  other  than  alcohol.  Indeed,  a 
person  under  the  influence  of  a 
depressant  drug  may  display  signs 
similar  to  those  found  with  alcohol 
intoxication.  However,  the  breath  test 
can  indicate  quickly  whether  alcohol 
use  should  be  treated  as  confirmed  or 
excluded,  and  the  supervisor  can 
determine  whether  further  inquiry  (such 
as  medical  attention  or  a  urine  test)  is 
required. 

FRA  has  considered  requiring 
observation  by  a  second  supervisor  as  a 
predicate  for  breath  testing,  but  believes 
it  would  be  impractical,  particularly  in 
operating  territories  with  long  distances 
between  terminals  and  during  early 
morning  hours — precisely  the  conditions 
under  which  greatest  vigilance  may  be 
required.  Requiring  a  second 
observation  under  certain  stated 
conditions  has  also  been  considered. 
However,  any  formulation  of  such 
conditions  is  likely  to  foster  protracted 
disputes  over  whether  calling  a  second 
supervisor  may  have  been  "feasible"  or 
"practical."  Breath  testing  is  a  quick  and 
non-invasive  procedure  that  can  be 
accomplished  with  little  or  no  disruption 
of  the  normal  work  day  and  little  or  no 
loss  in  efficiency.  Imposing  more 
extensive  conditions  will  discourage  its 
intelligent  use  without  vindicating  any 
substantial  or  legitimate  employee 
interest  not  already  protected  under  the 
rule. 

Second,  testing  is  authorized  after  a 
reportable  accident  or  incident  where 
the  supervisor  has  a  reasonable 
suspicion  that  the  employee's 
performance  contributed  to  the 
occurrence  of  severity  of  the  event.  This 
test  is  more  strict  than  the  test  found  in 
the  NPRM  because  it  limits  the  events 
authorizing  testing  to  those  that  may 
have  involved  a  human  factor  as  the 
cause  (or  a  contributing  cause]  and 
restricts  the  persons  tested  to  those  who 
are  suspected  of  being  responsible  for 
that  failure.  While  there  is  no  better 
indication  of  inadequate  performance 
than  the  fact  that  such  performance 
produces  property  damage  or  an  injury, 
it  frequently  is  not  possible  to  determine 
the  genesis  of  an  accident  in  its 
immediate  aftermath.  Again,  the  latitude 
should  be  present  to  require  that  testing 
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be  conducted  where  there  is  a 
reasonable  suspicion  that  a  failure  by  a 
particular  individual  was  responsible. 

Third,  testing  is  authorized  where  the 
employee  has  been  involved  in  a  rule 
violation  of  the  kind  specified.  The  final 
rule  departs  from  the  NPRM  principally 
by  the  deletion  of  the  provision 
contained  at  §  218.109(b)(l)(iii)(F).  That 
provision  authorized  testing  after  a 
"violation  of  any  other  operating  rule, 
bulletin  order,  or  other  written  directive 
of  the  kind  which  directly  affects  safe 
movement  of  a  train,  switching 
movement  or  lite  engine  in  a  way  that 
could  result  in  a  train  accident .  .  . ." 
This  proposal  was  obviously  a  broad 
one,  and  FRA  was  concerned  that  it 
might  be  interpreted  too  broadly.  During 
the  public  comment  cycle,  FRA  invited 
witnesses  to  provide  more  specific 
language  to  address  the  variety  of  rule 
violations  that  might  warrant  use  of  the 
testing  authority.  Although  several 
commenters  criticized  the  provision, 
none  offered  substitute  language. 
Accordingly,  FRA  has,  through  review  of 
accident  data  and  application  of  its 
experience  in  safety  regulation,  crafted 
a  more  complete  enumeration  of  specific 
unsafe  practices  that  warrant  testing. 
Each  of  these  practices  involves  the 
potential  for  a  serious  train  accident  or 
grave  personal  injury,  or  both.  More 
significantly,  each  is  an  objective  event 
and  a  clear  indication  of  a  material 
deviation  from  safe  practice  suggesting 
the  real  possibility  that  the  employee  is 
not  fit.  The  quoted  provision  has  been 
deleted. 

In  the  place  of  the  proposed  provision, 
FRA  has  included  a  limited  number  of 
additional  items  that  were  subsumed  in 
the  broader  statement.  Paragraph 
(b)(3)(i)  lists  violations  of  train  orders, 
signal  indications  and  similar  guidance 
that,  very  simply  stated,  involve  a  train 
being  in  the  wrong  place.  Train 
separation  is  crucial  to  safety  on  the 
railroad  because  stopping  distances 
very  commonly  exceed  the  sight 
distance  ahead.  Paragraph  (b)(3)(v) 
deals  with  the  failure  to  apply  or  stop 
short  of  a  derail.  Derailing  devices  are 
necessarysafety  devices  that  are  often 
applied  on  industrial  sidings  and  other 
auxiliary  tracks  near  the  point  where 
they  enter  a  main  line.  If  a  crew  fails  to 
fix  a  derail  after  placing  cars  at  the 
industry,  the  failure  of  hand  brakes, 
careless  handling  at  the  industry,  or 
vandalism  can  result  in  the  cars  rolling 
free  and  striking  a  train  on  the  main  line. 
Failure  to  stop  short  of  a  derail  can,  of 
course,  result  in  derailment  of  the  train 
or  switching  movement  itself  (but  may 
not,  in  a  particular  case,  produce 
sufficient  damage  to  make  it  a 


reportable  accident).  Either  action  is 
indicative  of  human  failure.  Paragraph 
(b)(3)(vi)  deals  with  failure  to  set  hand 
brakes  on  detached  cuts  of  cars.  Such 
failures  are  responsible  for  significant 
numbers  of  accidents/incidents  each 
year.  Paragraph  (b)(3)(vii)  is  included  to 
address  performance  failures  by 
dispatchers  and  block  operators  who 
control  train  movements  by  issuance  of 
train  orders,  manipulation  of  traffic 
control  (signal]  systems,  or  by  manual 
operation  of  signals.  Many  such  errors 
are  discovered  before  they  result  in 
collisions  or  other  serious  consequences. 
Others  are  not.  This  provision  is 
intended  to  operate  only  where  the 
railroad  has  imposed  a  specific  duty  on 
the  employee  performing  the  functions 
and  the  employee  is  clearly  acting  in  a 
manner  inconsistent  with  that  duty  and 
applicable  railroad  rules  and 
instructions. 

Another  controversial  element  of  the 
proposed  rule  was  the  provision  that 
authorized  testing  only  if  a  crew 
exceeded  the  authorized  speed  by  at 
least  ten  (10)  miles  per  hour.  It  was 
suggested  that  such  a  provision  would 
send  a  message  to  employees  that  speed 
limitations  may  be  exceeded  with 
impunity.  FRA  obviously  had  no  such 
intention.  Observance  of  speed 
limitations  is  crucial  to  safety.  However, 
it  is  not  every  overspeed  operation  that 
is  indicative  of  a  potential  fitness 
problem  on  the  part  of  the  crew 
operating  the  train.  Situations  do  exist  in 
which  experienced  engineers  may  vary 
from  posted  speed,  particularly  on 
undulating  terrain  during  the  early 
portion  of  a  run,  as  the  engineer  learns 
the  feel  of  the  particular  train.  These 
problems  may  be  accentuated  if  the 
railroad  assigns  insufficient  power  to 
the  train;  or  if  a  locomotive  imit  ceases 
to  function  en  route.  Although  FRA  does 
not  sanction  overspeed  operation 
(particularly  at  any  speed  in  excess  of 
those  permitted  by  track  condition  or 
signal  protection),  it  must  be  recognized 
that  some  overspeeds  are  often 
attributable  to  factors  other  than  the 
performance  of  the  train  or  engine  crew. 
Therefore,  FRA  has  retained  the  speed 
provision  in  paragraph  (b)(3)(iii)  but  has 
modified  it  in  response  to  the  comments. 
The  final  provision  permits  testing  in  the 
case  of  any  overspeed  operation  of  ten 
(10)  miles  per  hour  or  more  over 
authorized  speed,  or  fifty  (50)  percent 
over  authorized  speed,  whichever  is 
less.  FRA  believes  that  this  standard 
provides  a  reasonable  basis  for  the 
exercise  of  judgment  while  avoiding  the 
extremely  complex  formulations  that 
would  be  necessary  to  anticipate  all 
operating  contingencies. 


Paragraph  (c)  governs  the 
circumstances  under  which  urine  tests 
may  be  required.  In  general  the  same 
conditions  that  warrant  breath  testing 
also  warrant  urine  testing.  Tests  may  be 
required  after  accidents/incidents  and 
rule  violations  under  the  conditions 
prescribed  for  breath  testing.  Analysis 
of  urine  can  detect  both  alcohol  and 
drug  use  and  provides  some  degree  of 
quantitation  with  respect  to  alcohol. 
Therefore,  in  these  situations  limiting 
the  railroad  to  a  single  type  of  test  is  not 
indicated. 

Urine  testing  on  reasonable  suspicion 
presents  a  somewhat  more  complicated 
problem.  The  final  rule  provision  does 
authorize  compulsory  urine  testing  for 
suspected  alcohol  and/or  drug 
impairment.  Again,  the  supervisor  must 
base  the  requirement  on  specific, 
personal  observations.  However,  in  the 
case  of  "reasonable  suspicion"  urine 
testing,  two  further  conditions  apply. 
First  such  a  test  may  not  be  required 
unless  two  supervisors  concur  in  the 
judgment  (the  initiating  supervisor  and  a 
second  supervisor)  that  testing  is 
indicated.  Second,  if  the  determination 
is  based  on  a  suspicion  that  the 
employee  is  impaired  by  a  drug  (rather 
than  alcohol),  at  least  one  of  the 
supervisors  making  such  determination 
must  have  received  at  least  three  (3) 
hours  of  training  in  the  signs  of  drug 
intoxication  consistent  with  a  program 
of  instruction  on  file  with  FRA  under 
Part  217.  The  program  must  provide 
information  on  the  effects  of  the  major 
drug  groups  on  the  controlled 
substances  list.  Such  training  is 
necessary  in  order  to  provide  a 
foundation  for  reasonable  judgments 
with  respect  to  urine  testing. 

Paragraph  (d)  states  that  breath 
testing  is  the  preferred  method  of  testing 
when  only  alcohol  impairment  is 
suspected.  The  railroad  is  required  to 
use  a  breath  test  in  such  a  case  unless 
doing  so  would  not  be  feasible.  Breath 
tests  provide  a  more  accurate  reflection 
of  current  blood  alcohol  levels  than  is 
possible  with  urine.  The  provision  is 
intended  to  provide  guidance  and 
govern  the  conduct  of  railroads  within 
reasonable  parameters.  It  is  not 
intended  to  provide  the  basis  for 
rejecting  urine  test  results  in  any 
disciplinary  proceeding. 

Paragraph  (e)  states  that  compulsory 
urine  tests  may  not  be  required  in  any 
case  subject  to  mandatory  testing  under 
Subpart  C  (post-accident  toxicological 
testing).  The  railroad  may  require 
employees  to  submit  to  breath  tests  on 
the  scene  of  the  accident  or  incident  if 
conduct  of  the  tests  does  not  materially 
impede  the  collection  of  samples  under 
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Subpart  C.  FRA  believes  that,  as  a 
general  matter,  testing  after  accidents/ 
incidents  subiect  to  mandatory  testing 
should  be  limited  to  collection  of 
samples  for  analysis  by  FRA.  limiting 
burdens  on  employees  and  ensuring  that 
samples  received  for  analysis  by  CAMI 
are  of  adequate  quantity.  However, 
conduct  of  breath  tests  at  the  scene  of 
the  accident/incident  may  be  warranted 
to  avoid  the  loss  of  evidence  if.  as  will 
sometimes  be  the  case,  delays  in 
obtaining  FRA  samples  are  likely  to 
ensue  on  account  of  transportation  time 
and  administrative  preparation  at  the 
medical  facility.  Such  tests  may  also 
assist  in  sharpening  the  focus  of  the 
accident/ incident  investigation  and 
assist  in  obtaining  other  evidence  before 
it  becomes  stale  or  responses  become 
formalized  or  rehearsed. 

Paragraph  (f)  limits  the  time  within 
which  breath  at  urine  testing  may  be 
done.  In  no  case  may  a  test  be  required 
more  than  eight  (8)  hours  after  the 
observation  or  event  giving  rise  to 
reasonable  cause.  Ordinarily,  of  course, 
such  tests  should  be  conducted 
immediately.  However,  the  exigencies  of 
railroad  operations,  injuries  sustained  in 
accidents/incidents  and  other  factors 
may  make  testing  difficult  in  certain 
settings.  The  NPRM  proposed  a  12-hour 
limitation.  Despite  the  diearth  of 
comments  going  to  this  point.  FRA 
believes  that  an  8-bour  limitation  is 
more  appropriate. 

FRA  is  familiar  with  the  difficulty 
associated  with  estimdting  previous 
alcohol  and  drug  levels  from  specimens 
obtained  some  time  later.  In  view  of 
these  difficulties,  a  given  sample  taken 
more  than  an  hour  or  two  after  an  event 
or  observation  (3p)eafically  including  a 
urine  test  accompanied  by  the  optional 
blood  test)  could  be  essentially 
meaningless  (depending  on  the 
substance,  time  of  last  dosage,  etc.) — at 
least  in  the  absence  of  clear  behavioral 
evidence.  In  other  situations,  however, 
meaningful  data  may  be  obtained.  For 
instance  an  employee  who  is  detected 
with  alcohol  on  his  breath  early  in  his 
duty  tour  and  who  tests  at  .03  percent 
some  hours  later  can  be  shown  to  have 
achieved  a  BAG  well  in  excess  of  the 
per  se  limitation  contained  in  this  final 
rule. 

Paragraph  (g)  is  intended  to  allay  the 
fears  of  some  railroads  that  the 
availability  of  testing  authority  will 
somehow  affect  the  ability  of  the 
railroads  to  proceed  with  Rule  G 
disciplinary  actions  in  the  absence  of 
such  tests.  The  availability  of  testing 
authority  may  not  be  construed  to  limit 
the  use,  or  question  the  sufficiency  of. 
other  evidence. 


However,  FRA  notes  that  some 
railroads  do  pursue  a  policy  of  providing 
the  opportunity  for  a  blood  test  or  other 
test  when  an  employee  is  charged  with 
an  offense  under  Rule  G.  FRA  views  this 
as  good  practice. 

Section  219.303  sets  forth  procedures 
and  safeguards  for  breath  tests. 
Paragraph  (a)(1)  states  that  the  devices 
themselves  must  be  selected  from 
among  those  Usted  on  the  National 
Highway  Traffic  Safety  Admfnisti-ation 
(NHTSA)  Conforming  Products  List 
NirrSA  maintains  this  list  based  on 
rigorous  laboratory  testing  of  the 
devices  to  determine  if  they  meet  strict 
performance  standards.  The  most  recent 
publication  of  this  listing  (and  the 
performance  standards]  was  in  the 
Federal  Register  of  December  14, 1984 
(49  FR  48854-46864). 

Paragraph  (a)(2)  requires  that  each 
device  be  properly  maintained  and 
calibrated  with  a  calibrating  unit  on  the 
NHTSA  Conforming  Products  List  of 
Calibrating  Units  for  Breath  Alcohol 
Testers  (49  FR  48865-48872;  Dea  14. 
1984).  Calibration  must  be  effected  with 
sufficient  frequency  to  ensure  that  the 
device  is  accurate  within  the  normal 
range  for  use  of  such  devices  (plus  or 
minus  .01  percent  of  true  value),  but  not 
less  frequently  than  provided  in  the 
manufacturer's  instructions.  The 
frequency  with  which  calibration  should 
be  effected  depends  on  the  type  of 
device  and  frequency  of  use.  The  Field 
Manual  will  contain  good  practice 
recommendations  for  calibration  of  the 
testing  devices. 

Paragraph  (a)(3)  requires  that  tests  be 
conducted  by  a  trained  and  qualified 
operator.  The  railroad  is  required  to 
submit  its  training  program  to  FRA  in 
conjunction  with  its  filing  under 
i  217.11.  The  training  program  must 
include  training  in  the  operation  of  the 
particular  device(s)  selected  by  the 
railroad  and  must  include  practical 
experience  in  operation  of  the  device 
and  use  of  the  calibrating  unit.  It  is  the 
responsibility  of  the  railroads  to  qualify 
operators  for  the  devices. 

Paragraph  (a)(4)  deals  with  conduct  of 
the  tests  themselves.  In  general,  the 
procedure  for  the  test  will  depend  on  the 
type  of  device. 

Paragraph  (a)(5)  requires  that  any  test 
that  is  positive  be  replicated.  In  order  to 
avoid  a  false  positive  or  artificially 
elevated  reading  associated  with 
alcohol  in  the  mouth,  a  waiting  period  of 
at  least  15  minutes  must  be  observed 
before  the  replicate  test.  FRA  has 
reduced  this  Interval  from  the  20 
minutes  proposed  in  the  NPRM  because 
the  shorter  period  is  fully  adequate  to 


ensure  that  the  mouth  will  be  purged  of 
alcohol. 

Paragraph  (b)  provides  that  an 
indicated  reading  of  less  than  .02 
percent  shall  be  deemed  a  negative  test. 
In  response  to  the  NPRM.  several 
railroad  commenters  criticized  FRA's 
stated  reason  for  this  provision,  i.e.,  that 
BACs  below  .02  are  de  minimis  for 
safety  purposes.  FRA  recognizes  the 
validity  of  this  criticism,  particularly  in 
relation  to  rising  and  falling  BACs. 
However,  in  reviewing  whether  the 
below-.02  provision  should  be  deleted, 
FRA  had  to  consider  the  state  of  existing 
technology,  keeping  in  mind  that  there 
have  not  been  frequent  forensic 
applications  of  breath  test  readings  in 
this  very  low  range.  Based  on  the 
capabilities  of  existing  devices,  FRA 
believes  that  the  requirement  to  treat 
indicated  readings  of  less  than  .02  as 
negative  should  be  retained  in  the  fmal 
rule. 

This  decision  is  no  way  excuses  or 
immunizes  BAG  levels  below  .02.  The 
railroads  may  still  take  any  action 
within  their  discretion  where  other 
evidence  is  available  to  establish 
alcohol  use.  Obviously,  a  "negative" 
breath  alcohol  test  will  have  no 
significance  for  the  railroad  disciplinary 
proceeding,  except  to  establish  that 
there  was  no  detection  of  alcohol  at  or 
above  the  .02  percent  level. 

Paragraph  (c)  states  that  in  any  case 
where  a  breath  test  is  intended  for  use 
in  the  raifroad  disciplinary  process  and 
the  result  is  positive,  the  employee  shall 
be  given  the  prompt  opportunity  to 
provide  a  blood  sample  at  an 
independent  medical  facility  for 
analysis  by  a  competent  independent 
laboratory  (a  laboratory  not  owned  or 
operated  by  the  railroad).  The  purpose 
of  this  provision  is  to  avoid  any  possible 
situation  in  which  a  poor  test  procedure 
or  a  manipulated  test  procedure  might 
give  rise  to  a  false  positive  test  A  fair 
process  will  foster  employee  confidence 
in  the  system.  Obviously,  it  will  not  be 
in  the  interest  of  the  impaired  employee 
to  provide  a  blood  sample,  since  that 
result  will  merely  tend  to  provide  further 
documentation.  FRA  believes  that  the 
railroads  will  administer  testing 
progams  in  a  competent  manner  and  this 
option  on  the  part  of  the  employee  will 
seldom  be  used. 

Paragraph  (d)  deals  with  screening 
test,  in  contrast  to  paragraph  (a),  which 
sets  out  conditions  for  all  other  tests 
under  this  authority.  In  order  to  make 
efficient  use  of  increasingly  inexpensive 
and  compact  testing  devices,  the 
railroads  may  wish  to  make  them 
available  to  supervisors  for  use  under 
less  than  ideal  conditions.  Some  of  the 
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devices  currently  being  manufactured 
can  be  used  with  reasonable  reliability 
by  following  simple  directions.  Although 
BAG  readings  may  not  be  precisely  on 
the  mark  if  the  device  has  not  been 
recently  calibrated,  the  device  can 
indicate  presence  or  absence  of  alcohol. 

In  some  cases  it  may  be  in  the  interest 
of  both  the  supervisor  and  the  employee 
to  perform  a  preliminary  screening  test 
(under  the  circumstances  authorized 
under  section  219.301)  rather  than 
transporting  the  employee  to  a  place 
where  a  qualified  operator  is  located 
with  a  currently  calibrated  device  and 
reference  standard  (cahbrating  device) 
for  routine  quality  checks.  If  the 
preliminary  test  is  negative,  the 
employee  can  continue  the  assignment 
without  interruption.  If  the  test  is 
positive,  the  supervisor  can  then  take 
the  employee  to  a  place  where  a  follow- 
up  test  can  be  conducted.  This 
procedure  is  similar  to  the  use  of 
preliminary  breath  test  devices  on  the 
highways  of  some  States  (albeit  with 
none  of  the  potential  for  eventual 
criminal  sanctions).  By  "removal  from 
covered  service,"  FRA  means  to  refer 
only  to  the  temporary  suspension  of  the 
employee's  assignment.  Whether  the 
employee  remains  in  pay  status  is  a 
matter  for  determination  under  the 
collective  bargaining  agreements. 
(Without  questions,  the  employee  would 
be  entitled  to  any  lost  wages  if  the 
screening  test  is  shown  to  have 
indicated  the  presence  of  alcohol  when 
none  was,  in  fact,  present.) 

FRA  believes  it  would  be  useless  to 
impose  extensive  restrictions  on  a 
preliminary  screening  test.  The  business 
of  the  railroads  is  moving  freight  and 
passengers,  and  any  unnecessary 
interruption  in  crew  performance  means 
a  loss  of  time  and  money. 
Considerations  of  efficiency  will  compel 
the  railroad  to  maintain  devices  in  good 
working  order.  In  any  case,  the 
employee  is  entitled  to  have  an 
evidentiary-quality  breath  test  before 
the  employee  could  be  subject  to 
discipline. 

Note  that  the  below — .02  provision 
applies  to  any  screening  test.  A  reading 
of  less  than  .02  percent  will  end  the 
procedure.  Further,  the  fact  that  the 
railroad  must  provide  an  evidentiary- 
quality  test  in  order  to  obtain  a  useable 
reading  does  not  in  any  way  affect  the 
employee's  right  to  demand  a  blood  test. 

Section  219.305  prescribes  procedures 
and  safeguards  for  urine  tests. 
Paragraph  (a)  provides  that  urine  shall 
be  collected  at  an  independent  medical 
facility  under  the  supervision  of 
employees  of  that  facility.  This  approach 
will  avoid  objections  concerning 
observation  by  a  railroad  supervisor. 


The  rule  does  not  require  observation  of 
sample  collection,  but  observation  is  the 
most  effective  means  of  ensuring  that 
the  sample  is  that  of  the  employee  and 
has  not  been  diluted.  If  collection  is 
observed,  only  personnel  of  the  medical 
facility  should  be  present. 

Paragraph  (b)  requires  procedures  to 
ensure  positive  identification  of  each 
sample  and  acciu'ate  reporting  of  results. 
There  are  a  variety  of  ways  to 
accomplish  this  end,  including 
regularized  procedures  and  chain  of 
custody  documentation. 

Paragraph  (c)  states  that  a  urine  test 
procedure  may  include  the  provision  of 
not  more  than  two  samples  from  the 
same  employee.  Two  samples 
(separated  by  20  or  more  minutes)  may 
be  desirable  to  better  estimate  on-duty 
blood  alcohol  concentration,  particularly 
for  an  employee  who  has  just  reported 
for  duty.  Similarly,  in  the  case  of 
suspected  drug  use.  obtaining  a  second 
sample  several  hours  after  the  event 
may  help  in  determining  recency  of  use 
(depending  on  the  time  of  collection  of 
the  Rrst  sample,  the  particular  drug,  and 
other  factors).  FRA  believes  that  use  of 
this  authority  will  be  appropriately 
selective. 

Paragraph  (d)  secures  the  right  of  the 
employee  to  demand  a  blood  test  in  any 
case  where  a  urine  test  is  required.  The 
purpose  of  this  option  in  relation  to  the 
urine  test  is  significantly  different  from 
the  same  provision  with  respect  to  the 
breath  test.  The  employee's  interest  in 
the  neutrality  of  the  urine  test  is  already 
established  by  virtue  of  the  situs  of  the 
collection  and  use  of  an  independent 
laboratory.  Here  the  employee  is 
assured  that,  if  the  option  is  exercised, 
that  a  more  complete  factual  record  will 
be  developed  regarding  the  extent  and 
timing  of  the  employee's  drug  use. 

As  further  discussed  below  (section 
219.309),  the  employee  who  has  not 
abused  drugs  will  have  no  reason  to  fear 
a  urine  test  and  can  assume  that  the 
report  (which  may  take  several  days) 
will  be  negative.  Similarly,  the  employee 
who  has  made  an  appropriate  medical 
use  of  a  drug,  as  authorized  by  a 
physician  (and  who,  if  required  by  the 
railroad,  has  notified  the  railroad  of 
such  use  or  obtained  approval),  will 
have  nothing  to  fear — and  no  reason  to 
claim  a  blood  test.  However,  the  drug 
abuser  will  know  that  the  test  will  be 
positive.  The  abuser  will  likely  claim  the 
right  to  a  blood  test  in  order  to  produce 
a  more  precise  record  on  the  levels  at 
which  the  drug  is  present  and  recency  of 
use. 

Paragraph  (e)  states  that  nothing  in 
Subpart  D  restricts  any  discretion 
available  to  the  railroad  to  request  or 
require  additional  body  fluid  testing. 


That  is,  while  Subpart  D  does  not  confer 
additional  authority,  it  does  not  stand  in 
the  way  of  the  exercise  of  any  such 
authority. 

Section  219.307  lays  down  standards 
for  urine  tests  or  "assays."  Paragraph 
(a)  provides  that  the  independent 
laboratory  must  be  proficient  in 
analyzing  urine  for  drugs  of  abuse.  A 
laboratory  that  performs  confiimatoiy 
procedures  (discussed  below)  is 
required  to  be  a  participant  in  an 
external  quahty  control  program.  Such 
programs  are  essential  to  avoid  inter- 
laboratory  variations  and  to  detect 
deviations  from  sound  technical 
practice.  This  requirement  is  particulariy 
critical  in  view  of  the  fact  that  there  is 
no  general-purpose  certification  program 
at  either  the  Federal  or  State  level  for 
laboratories  undertaking  this  work 
(although  certain  laboratories  may  be 
certified  or  approved  by  certain  clients 
or  for  particular  purposes. 

Paragraph  (b)  provides  that  each 
sample  shall  be  initially  analyzed  by  a 
method  that  is  reliable  within  known 
tolerances.  Immunoassay  techniques 
have  been  develop>ed  over  the  past  few 
years  that  are  very  sensitive  and 
reasonably  specific  for  a  variety  of 
drugs  of  abuse.  As  a  practical  matter 
most  laboratories  will  use  these  tests  for 
initial  screening  (thou^  no  particular 
technique  is  required). 

However,  screening  tests  generally 
carry  the  potential  for  a  known 
percentage  of  "false  positive"  results.  In 
some  cases  it  appears  that  these  false 
positives  are  genuine — no  drug  is 
present.  In  other  cases,  confirmation 
may  not  be  possible  for  a  variety  of 
reasons.  In  any  event,  scientific  opinion 
seems  well  settled  that  where  important 
economic  or  legal  consequences  flow 
from  a  test  result,  confirmation  by 
another  method  is  essential. 

The  rule  requires  confirmation  by  a 
method  specific  to  the  substance 
detected  in  the  initial  screen.  The  result 
must  be  quantitative.  The  regulation 
says  that  an  immunoassay  (including  a 
radio  immunoassay)  is  not  an 
acceptable  confirmatory  test.  This 
statement  should  not  be  construed  as  in 
any  way  derogatory,  since  these  assays 
have  a  legitimate  and  useful  role  in  the 
testing  process. 

FRA  heard  testimony  that 
confirmation  by  gas  chromotography/ 
mass  spectrometry  (GC/MS  is  the 
current  state  of  the  art  with  respect  to 
confirmation  of  drugs  of  abuse.  FRA 
agrees  that  this  is  generally  the  case- 
See,  e.g.,  GC/MS  Assays  for  Abused 
Drugs  in  Body  Fluids,  Research 
Monograph  Series  No.  32  (National 
Institute  on  Drug  Abuse  1980).  GC/MS 
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confirmation  by  a  competent  laboratory 
using  an  appropriate  technique  will 
provide  an  extremely  high  level  of 
confidence  in  the  test  result.  Indeed, 
CANU  will  be  using  GC/MS  assays  to 
confirm  and  quantitate  drugs  found  in 
blood  and  urine  in  the  course  of  the 
post-accident  testing  program.  FRA  has 
not  specifically  required  CC/MS 
confirmation  in  every  case  under  this 
section  because  such  a  requirement 
would  tend  to  usurp  the  role  of  the 
scientific  community  in  establishing  the 
reliability  of  existing  assays  and 
development  of  new  assays.  A 
confirmatory  test  is  acceptable  under 
the  regulation  if  it  meets  the  test  of 
specificity. 

Paragraph  (c)  requires  that  laboratory 
reports  provide  enough  information  so 
that  they  can  be  reviewed  and 
evaluated  by  (or  on  behalf  of)  persons 
representing  an  employee  in  any 
disciplinary  action  or  arbitration.  M-rst 
laboratory  reports  are  notably  deficient 
in  this  respect  The  laboratory  is 
required  to  report  as  negative  any 
positive  screen  that  cannot  be 
confirmed.  Although  FRA  may  not 
regulate  the  laboratories,  it  can  insist 
that  the  railroads  use  their  market 
power  as  consumers  of  services  to 
ensure  these  procedures  are  followed.  A 
legible  copy  of  the  laboratory  report 
must  be  made  available  to  the 
employee. 

Section  219.309  relates  to  the 
presumption  of  impairment  from  a 
positive  urine  test.  If  an  employee's 
urine  sample  has  tested  positive  for  a 
controlled  substance  (or  its  metabolites] 
and  the  employee  was  afforded  the 
opportunity  to  have  a  blood  lest,  but 
declined  to  do  so,  then  the  finder  of  fact 
in  a  disciplinary  case  may  presume  from 
the  presence  of  the  substance  that  the 
employee  was  impaired  within  the 
meaning  of  §  219.101.  The  presumption 
is  permissive  and  rebuttable. 

This  presumption  is  no  mere 
afterthought.  An  understanding  of  this 
provision  is  crucial  to  an  understanding 
of  the  urine  testing  authority.  The  reader 
must  keep  in  mind  that  a  "urine  test"  is 
actually  a  series  of  procedures  involving 
the  least  two  separate  assays  (screening 
and  confirmation)  that  takes  place  over 
a  period  of  several  days.  Thus,  at  the 
time  the  employee  presents  a  sample, 
the  report  of  the  test  is  not  immediately 
available.  (Portable  testing  kits  for  on- 
site  testing  are  available,  but  this  rule 
does  not  contemplate  use  of  this 
relatively  new  and  technically  limited 
approach.) 

The  second  point  that  must  be 
remembered  is  that  a  urine  sample,  by 
itself,  will  almost  never,  if  ever,  be 
sufficient  to  establish  that  the  employee 


was  impaired  at  the  time  of  collection 
(let  alone  at  the  time  the  decision  to  test 
was  made).  Urine  is  sufficient  to 
establish  that  a  drug  has  been  used  by 
the  subject,  but  because  most  drugs  are 
eliminated  from  the  body  over  a  period 
of  hours,  days,  or  even  several  months, 
urine  levels  are  only  rough  indicators 
regarding  recency  of  use.  (This  problem 
is  particularly  acute  with  respect  to 
marijuana,  the  drug  of  abuse  that  is 
statistically  most  prevalent.) 

Why,  then,  is  urine  selected  for 
testing?  It  is  selected  because  it  can  be 
obtained  with  no  discomfort  to  the 
employee  and  no  invasion  of  the  body.  It 
is  an  excellent  fluid  for  screening 
purposes  and  can  clearly  indicate 
whether  the  person  in  question  is  using 
one  or  more  controlled  substances.  It  is 
also  the  best  choice  among  the 
alternatives. 

Breath  is  not  presently  a  useful 
sample  for  detecting  drugs  other  than 
alcohol,  although  there  is  some  potential 
for  its  use  in  detecting  certain  drugs. 
Saliva  also  has  promise  as  a  fluid  for 
evaluating  recency  of  use  for  marijuana, 
but  both  the  research  and  experience  in 
practical  application  are  presently  so 
limited  as  to  make  it  useful  only  for 
preliminary  screening.  Its  potential  for 
other  applications  is  not  known.  Other 
samples  are  clearly  not  available  from 
the  surviving  subject. 

Blood  was  disfavored  for  several 
reasons.  First,  even  if  blood  were  to  be 
routinely  obtained  on  reasonable  cause, 
it  would  be  desirable  to  obtain  urine,  as 
well,  because  of  its  utility  as  a  screening 
medium  and  its  "memory"  of  substances 
that  may  be  found  in  the  blood  at  only 
very  low  levels  (at  the  time  the  blood 
sample  is  drawn).  That  is,  urine  results 
can  be  used  to  guide  work  on  the  blood 
sample.  Second,  drawing  blood  is 
invasive.  Effective  detection  of  drug  use 
on  the  railroads  will  be  possible  only  if 
the  testing  authority  can  be  employed 
with  respect  to  a  wide  variety  of  human 
failures.  FRA  is  reluctant  to  require 
blood  tests  on  so  wide  a  scale,  even 
though  it  might  be  possible  to  do  so. 

In  FR.'^'s  view,  employees  should  be 
required  to  provide  blood  only  where  no 
reasonable  alternative  exists.  Post- 
accident  toxicological  testing  is 
obviously  such  a  case.  Requiring  the 
provision  of  a  blood  sample  is  also 
reasonable  where  (1)  it  is  reasonably 
suspected  that  the  employee  presents  a 
safety  risk  or  has  contributed  to  an 
unsafe  act  and  (2)  it  is  known  that  the 
employee  uses  drugs  of  abuse  without 
legal  or  medical  authorization.  This  is 
what  the  presumption  effectively 
accomplishes. 

Though  formally  a  substantive 
presumption,  in  operation  the 


presumption  is  a  procedural 
presumption  that  is  intended  to  shift  to 
the  drug  abuser  the  burden  of  producing 
the  best  physical  evidence  (veinous 
blood)  bearing  on  that  employee's 
fitness.  Note  the  selective  effect  of  the 
presumption: 

1.  The  employee  who  does  not  abuse 
drugs  can  expect  to  have  a  negative 
.urine  test  and  will  neither  be  burdened 
by  the  presumption  nor  required  to 
provide  blood. 

2.  The  employee  who  has  abused 
drugs  and  carries  acute  effects  into  the 
workplace  will  probably  elect  not  to 
provide  blood  but  will  justly  suffer  the 
consequences  of  the  presumption. 

3.  The  employee  who  abuses  drugs 
but  believes  he  or  she  is  blameless  with 
respect  to  any  current  acute  effects  of 
the  drug  will  elect  to  provide  blood  and 
will  be  judged  on  the  best  evidence 
available — i.e.,  the  presumption  will 
have  no  effect. 

Is  it  reasonable  to  require  the  drug 
abuser  to  submit  to  blood  testing  in 
order  to  be  judged  on  the  best  evidence 
available?  FRA  believes  that  the  answer 
to  this  question  is  obvious  from  the 
context.  Railroad  employees  have 
elected  to  work  in  an  industry  that 
presents  inherent  hazards  to  the  worker 
and  the  public  ahke.  That  peril  is 
controlled,  with  great  effectiveness  in 
most  cases,  by  the  careful  observance  of 
safety  rules  and  instructions,  as  well  as 
by  costly  safety  systems.  Distribution  of 
drugs  on  the  controlled  substances  list  is 
tightly  controlled,  and  in  the  case  of 
Schedule  I  drugs  effectively  prohibited, 
because  those  drugs  have  serious 
adverse  health  effects  and  varying 
dependency  potentials.  The  drug  abuser 
is  self-selected  as  a  member  of  a 
population  that  presents  a  higher  risk  to 
safety  than  those  who  are  not  members 
of  that  population.  Therefore,  FRA  has 
no  reluctance  whatsoever  in  making  the 
judgment  that  the  presumption  of 
impairment  from  urine,  coupled  with  the 
option  for  a  blood  test,  is  an  eminently 
fair  method  to  approach  detection  of 
drug  use. 

Use  of  the  presumption  also  greatly 
limits  the  need  to  obtain  blood  from 
non-abusers  in  the  variety  of  situations 
where  fitness  is  at  issue  but  alcohol  and 
drugs  may  not  be,  in  fact,  at  the  root  of 
the  performance  failure.  It  provides  the 
alternative  to  a  requirement  for  both 
blood  and  urine. 

Paragraph  (b)  complements  and 
effectuates  the  presumption.  Railroads 
that  elect  to  employ  urine  testing 
authority  are  required  to  provide 
effective  notice  to  their  employees  of  the 
right  to  a  blood  test  and  the  effect  that 
will  be  given  to  the  presumption  if  that 
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right  is  not  claimed.  The  paragraph  does 
not  require  ritualized  notice  each  time  a 
urine  test  is  required,  although  some 
railroads  will  find  that  this  is  a 
convenient  means  of  providing  notice. 
However,  a  railroad  can  satisfy  this 
requirement  by  including  a  statement 
similar  to  the  one  suggested  in 
paragraph  (b)(2)  in  its  book  of  rules  or 
other  reference  source  with  which 
employees  are  required  to  be  familiar. 
FRA  has  no  doubt  that,  once  published, 
the  blood  test  option  and  the 
presumption  will  become  well  known 
among  those  who  abuse  drugs, 
particularly  those  who  use  illicit 
substances. 

FRA  has  deleted  from  the  presumption 
the  words  "material  quantity  of 
modifying  "drug"  (controlled  substance) 
at  the  suggestion  of  commenters.  This 
phrase  was  intended  to  refer  to 
acceptable  detection  levels  for  the 
purpose  of  screening  out  false  positive 
results,  but  FRA  agrees  that  it  would  be 
subject  to  misinterpretation.  The 
provisions  of  S  219.  305  will  adequately 
deal  with  this  problem.  FRA  has  also 
deleted  alcohol  from  the  operation  of  the 
presumption,  since  its  inclusion  cannot 
be  justified  by  reference  to  the  line  of 
reasoning  set  forth  above  and  the 
railroad  will  have  available  to  it  breath 
testing  authority  that  can  be  enipioyed 
to  obtain  a  reliable  blood  alcohol 
reading. 

Paragraph  (b)(3)  says  that  a  railroad 
which  has  a  policy  forbidding  off-the-job 
use  of  drugs  must  include  in  the  notice 
required  by  paragraph  (b)(2)  a  statement 
concerning  any  additional  consequences 
of  a  positive  urine  test.  FRA  can  neither 
restrain  nor  authorize  disciplinary 
action  where  full  toxicology  reports,  in 
concert  with  other  evidence,  indicate 
abuse  of  controlled  substances  but  fail 
to  establish  any  direct  and  immediate 
relationship  to  job  performance.  FRA 
believes  that  the  railroads  will  follow  a 
measured  and  appropriate  course  in 
dealing  with  this  problem. 

Fact  finding.  FRA  does  not  Federalize 
railroad  disciplinary  proceedings 
through  this  rule.  Such  an  intrusion  is 
not  required,  nor  would  it  be  prudent. 
FRA  notes  that  it  disagrees  with 
comments  suggesting  major  deficiencies 
in  the  procedures  provided  for  in 
collective  bargaining  agreements. 
Railroad  investigations  follow 
reasonably  formal  procedures  and 
include  written  transcripts.  If 
adjustment  of  a  dispute  is  not 
accomplished  on  the  railroad, 
arbitration  is  available  under  section  3 
of  the  Railway  Labor  Act;  and  the 
neutral  arbitrator  is  empowered  to  order 
back  pay  and  other  benefits.  This 


system  has  long  been  recognized  by  the 
Supreme  Court  as  necessary  and 
appropriate  to  the  maintenance  of  labor 
peace  on  railroads  engaged  in  interstate 
commerce.  FRA  sees  no  reason  to 
disrupt  this  institutional  structure  in 
relation  to  ongoing  railroad  enforcement 
of  Rule  G. 

4.  Identification  of  Troubled  Employees 

a.  Summary  of  Proposed  Rule  (S  21&111) 

The  proposed  rule  would  have 
required  each  railroad  to  adopt,  publish 
and  implement  two  policies  designed  to 
(i)  identify  for  treatment  those 
employees  who  need  help  with  their 
alcohol  and  drug  problems  and  (ii)  elicit 
the  assistance  of  all  employees  in 
enforcing  restrictions  on  alcohol  and 
drug  use.  FRA  deemed  these  policies 
necessary  to  assist  in  preventing  the 
job-related  use  of  alcohol  and  drugs  and 
thus  promote  safety. 

Both  policies  were  stated  as  minimum 
standards  for  railroad  programs  and 
were  not  intended  to  limit  the  discretion 
of  the  railroad  to  provide  more 
humanitarian  treatment,  consistent  with 
the  railroad's  responsibility  to  prpvent 
accidents. 

The  term  "EAP  counselor"  was 
defined  in  S  218.101(f)  of  the  proposed 
rule  and  was  used  in  the  paragraphs 
describing  both  of  the  proposed  policies 
(§218.111  (b),  (c)).  This  term  was 
intended  to  describe  a  person  with 
appropriate  qualifications  who  could 
evaluate  employees'  substance  abuse 
problems,  provide  information  on 
treatment  resources  and  alternatives 
and — most  critically — render  judgments 
with  respect  to  the  fitness  of  recovering 
employees  to  return  to  covered  service. 
It  was  not  intended  that  the  "EAP 
counselor"  necessarily  be  a  salaried 
employee  of  the  railroad,  but  it  was 
recognized  that  such  person  owed  a 
duty  to  the  railroad  to  evaluate  the 
employee's  condition. 

The  first  policy  was  designed  to 
promote  voluntary  referrals  of  troubled 
employees  to  employee  assistance 
programs  and  similar  mechanisms 
provided  by  the  railroads.  The  policy 
would  encourage  troubled  employees  to 
seek  help  before  they  are  involved  in 
life-threatening  situations  by  protecting 
the  confidentiality  of  referrals,  requiring 
that  leaves  of  absence  be  provided  for 
treatment  and  providing  that  such 
employees  be  returned  to  service  when 
they  have  achieved  sufficient  progress 
in  recovery.  The  policy  would  not  have 
required  the  railroad  to  provide 
treatment,  since  treatment  must  be 
provided  by  the  health  care  community. 
Instead,  the  policy  was  intended  to 
ensure  that  the  employee  is  provided  tiie 


opportunity  to  seek  treatment  without 
endangering  the  employment 
relationship. 

The  second  policy  was  designed  on 
the  model  of  the  bypass  agreements.  It 
was  intended  to  help  dissolve  the 
"conspiracy  of  silence"  among 
employees  concerning  job-related 
alcohol  and  drug  use.  Historically,  co- 
workers have  been  reluctant  to  report 
Rule  G  violations  because  the  sanctkm 
for  such  violations  is  dismissal.  The  "co- 
worker report  policy"  was  designed  to 
provide  co-workers  with  an  alternative 
to  working  with  an  impaired  employee. 
The  policy  provided  that  where  a  co- 
worker reported  to  the  railroad  that  an 
employee  was  unsafe  to  work  with,  the 
railroad  would  evaluate  the  employee 
and  determine  if  the  employee  was  in 
violation  of  Rule  G  or  the  proposed 
Federal  rules.  If  the  employee  was  found 
in  violation,  he  would  be  removed  from 
service  and  given  an  option  to  contact 
the  EAP  counselor.  If  the  employee 
contacted  the  counselor  for  assistance, 
disciplinary  action  would  be  held  in 
abeyance  (and  eventually  terminated).  If 
the  counselor  found  that  the  employee 
was  not  affected  by  a  treatable 
condition  of  alcohol  or  drug  dependence 
or  abuse,  the  employee  would  be 
returned  to  service.  Such  an  employee 
could  be  required  to  participate  in  an 
education  and  awareness  program  at  the 
option  of  the  railroad.  If  the  employee 
was  found  to  require  treatment,  the 
railroad  would  provide  a  leave  of 
absence.  The  employee  would  be 
returned  to  service  when  the  employee 
had  achieved  sufficient  progress  in 
recovery. 

Both  the  voluntary  referral  and  co- 
worker report  policies  contained  one- 
time limitations.  That  is.  the  employing 
railroad  would  be  required  to  provide 
the  opportunity  for  treatment  or  a 
bypass  of  discipline,  on  only  one 
occasion  per  employee.  An  employee 
who  had  completed  treatment 
voluntarily  would  not  be  eligible  for  a 
bypass  of  discipline  after  a  co-worker 
report,  nor  would  that  employee  who 
had  elected  the  bypass  be  eligible  for 
later  voluntary  treatment  These 
restrictions  on  the  regulatory  mandate 
would  not  limit  the  discretion  of  the 
railroad  to  provide  more  Uberal 
treatment  in  appropriate  cases  or  under 
standing  policies  or  agreements. 

The  proposed  rule  contained  a 
provision  on  construction  (218.111(d)) 
that  indicated  the  limitations  of  the 
mandate.  The  rule  was  not  to  be 
construed  to  (i)  require  payment  of 
compensation  for  any  period  an 
employee  was  out  of  service,  (ii)  require 
the  railroad  to  adhere  to  the  prescribed 
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policy  in  a  case  where  a  referral  or 
report  was  made  for  the  purpose,  or 
with  the  effect,  of  anticipating  the 
imminent  and  probable  detection  of  a 
rule  violation  by  the  railroad 
representative,  or  (iii)  limit  the  railroad's 
ability  to  adopt  any  policy  or  agreement 
consistent  with  the  minimum 
requirements  of  the  proposed  rule.  The 
rule  also  provided  that  it  did  not  limit 
the  discretion  of  a  railroad  to  dismiss  or 
otherwise  discipline  an  employee  for  (i) 
other  rule  violations  or  (ii)  the 
commission  of  a  criminal  offense  on 
railroad  property  or  during  duty  hours. 

b.  Public  Comment 

The  comments  on  §  218.111  presented 
many  rich  nuances  of  relative  support 
and/or  disapproval.  NARUC  offered 
support  based  on  the  consensus  of  its 
members.  AMA  also  supported  the  rule. 
National  labor  representatives 
supported  the  proposed  rule  as  a 
necessary  adjunct  to  other  rules  (should 
they  be  adopted),  but  emphasized  that 
employee  assistance  programs,  peer 
referral  systems,  and  bypass 
mechanisms  could  be  fully  effective  only 
if  implemented  on  a  voluntary  basis.  A 
major  freight  railroad  that  has  been  an 
innovator  with  respect  to  voluntary 
programs  also  stressed  the  value  of 
active  employee  involvement  as 
represented  by  collectively  bargained 
agreements  and  the  establishment  of 
employee  committees. 

A  BLE  local  officer  said  that  rules  will 
destroy  the  "foundation  of  trust" 
between  management  and  labor 
associated  with  an  effective  EAP  and 
bypass  agreement.  But  some  of  the  other 
local  BLE  representatives  participating 
in  the  rulemaking  favored  this  section. 

Two  major  railroads  supported  the 
section  with  AAR-recommended 
changes  and  (in  one  case)  a  further 
change  noted  below.  One  of  these 
railroads  emphasized  that  the  proposal 
would  be  much  less  effective  in  the 
absence  of  strong  discipline  where 
management  detects  the  violation.  The 
railroad,  a  major  freight  carrier,  said  its 
statistics  show  that  "dimissed 
employees"  recover  at  a  rate  twice  as 
high  as  voluntary  referrals  and  have 
lower  mortality  rates.  The  railroad 
stressed  that  substance-dependent 
employees  must  be  confronted  with 
clear  choices  if  they  are  to  be  assisted 
toward  rehabilitation.  Amtrak  also 
supported  the  rule  with  qualifications 
noted  below.  A  major  freight  railroad 
thought  the  section  should  be  redrafted 
to  be  more  general,  so  as  not  to  inhibit 
the  ability  of  the  railroad  to  enter  into 
agreements  with  its  labor  organizations 
covering  the  same  subject  matter. 


EAP  counselors/qualifications  and 
roles.  The  question  of  who  would  make 
crucial  decisions  concerning  adequacy 
of  treatment  resources  and  retum-to- 
service  elicited  some  comment.  AMA 
thought  that  the  "EAP  counselor"  should 
be  a  "psychiatrist  or  other  qualified 
health  professional."  The  RLEA  said  the 
rule  should  contain  a  mimimum 
counselor  training  program  administered 
by  FRA,  should  require  counselors  to  be 
certified,  and  should  specify  a  mimimum 
counselor/employee  ratio. 

The  railroads'  comments  are 
discussed  below. 

Voluntary  Referral  Policy.  This 
portion  of  the  rule  drew  support  from 
NARUC.  AMA.  NTSB.  UTU,  RLEA. 
Amtrak,  two  freight  railroads  and  two 
commuter  railroads.  However,  a  major 
freight  railroad  made  a  specific  point  of 
its  opposition. 

Five  railroads,  including  Amtrak. 
urged  that  retiim  to  service  be 
conditioned  on  approval  of  the  chief 
medical  officer,  as  well  as  the  "EAP 
counselor."  A  major  railroad  pointed  out 
that  alcohol  and  drug  abuse  can  cause 
mental  and  physical  disorders  requiring 
separate  •■valuation. 

Two  major  freight  railroads  offered 
revisions  of  the  voluntary  referral 
paragraph  that  would  impose 
confidentiality  even  in  the  case  of  a 
supervisory  referral. 

RLEA  urged  that  the  fmal  rule  should 
contain  a  counselor  training  program 
sponsored  by  FRA.  Under  the  program, 
counselors  would  be  required  to  be 
certified  and  each  railroad  would  have 
to  conform  to  a  minimum  counselor/ 
employee  ratio. 

One  railroad  stressed  the  importance 
of  S  218.111(b)(6)  of  the  proposed  rule, 
which  required  that  the  employee  report 
to  the  EAP  counselor  either  during  non- 
duty  hours  or  while  unimpaired  and 
otherwise  in  compliance  with  the 
railroad's  alcohol  and  drug  rules. 

Co-worker  report  policy.  This  element 
was  specifically  supported  by  NARUC. 
the  New  York  Department  of 
Transportation.  NTSB.  the  major  unions, 
and  three  passenger  carriers.  Two  major 
freight  railroads  were  also  generally 
favorable  to  the  proposal.  A  third 
favored  the  agreement  approach  but  did 
not  oppose  a  rule,  while  a  fourth 
opposed  any  rule  by  indicated  its 
willingness  to  consider  execution  of  a 
bypass  agreement.  Another  major 
freight  railroad  entered  a  formal  "no 
objection."  On  the  other  side,  five  freight 
railroads  and  a  commuter  railroad 
offered  more  or  less  vigorous  objections. 
One  of  them  expressed  the  objection  as 
based  on  the  ground  that  supervisors 


should  act  consistently  as  to  all 
employees. 

The  national  labor  organizations 
(RLEA.  BRS.  UTU  and  BLE)  argued  that 
the  bypass  option  should  be  available 
even  after  a  (first  offense)  rule  violation 
detected  by  management,  a  position  not 
echoed  by  the  railroad  participants.  BLE 
urged  that  this  "universal  bypass"  was 
appropriate  because  of  the  fact  that  the 
so-called  "conspiracy  of  silence" 
extends  to  the  ranks  of  line  supervisors, 
who  know  employees  personally  and 
are  reluctant  to  take  action  that  could 
endanger  their  livelihood.  NTSB  said  it 
could  not  support  the  universal  bypass 
concept.  RLEA  and  BRS  indicated  that 
final  rules  should  clarify  the 
interrelationship  between  the  policies 
required  by  regulation  and  bypass 
agreements  in  effect  on  some  railroads. 

A  local  UTU  representative  expressed 
concern  that  the  co-worker  report 
provision  could  be  misused  by  malicious 
or  mistaken  employees. 

One  of  the  railroads  disapproving  the 
co-worker  report  or  "limited  bypass" 
described  it  as  a  "substantial, 
unwarranted  intrusion  into  the  rights  of 
management  to  .  .  .  adopt  those  policies 
that  best  serve  their  railroad."  Another 
of  the  railroads  objecting  to  the 
proposed  policy  said  it  already  has  a 
qualified  bypass  policy  already  in  effect  • 
(involving  suspension,  rather  than 
dismissal,  of  most  first  offenders). 
However,  the  railroad  vehemently 
protested  the  inclusion  of  a  right  to 
bypass  in  Federal  regulations.  The 
railroad  said  that  a  "bypass"  may  not  be 
appropriate  with  respect  to  particularly 
egregious  violations  indicating  that  the 
employee  needs  to  experience  severe 
consequences  in  order  to  set  the  stage 
for  rehabilitation.  The  railroad  also 
noted  that  its  large  EAP  program  gets 
only  4%  of  its  referrals  from  employees 
and  8%  from  the  labor  organizations,  in 
contrast  to  24%  from  supervisors, 
despite  what  it  regards  as  a  liberal 
policy. 

Another  objecting  railroad  noted  that 
the  co-worker  report  would  not,  by 
definition,  work  in  a  second  offense 
situation  and  "presupposes"  that  an 
employee  who  has  been  forced  into  a 
program  can  be  successfully  treated. 

At  least  one  commenter  urged  that  the 
co-worker  report  policy  apply  only  at 
the  time  the  employee  reports  for  duty 
and  a  second  appeared  to  concur  in  that 
position.  Otherwise,  it  was  indicated, 
employees  could  circumvent  normal 
discipline. 

By  contrast,  the  railroad  objecting  to 
the  policy  on  the  ground  that  the 
supervisor  should  act  consistently  as  to 
all  employees  advocated  a  revision  that 
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would  permit  an  employee  to  voluntarily 
mark  off  without  penalty  (and  report  to 
a  counselor  within  five  days)  if  the 
employee  had  been  persuaded  to  do  so 
by  a  co-worker.  The  railroad  thought 
that  this  approach  would  be  superior  to 
involvement  of  the  supervisor.  Another 
freight  railroad  suggested  a  similar 
"mark  off  option  in  addition  to  the  co- 
worker report  as  proposed. 

Decision-making  after  co-worker 
reports.  A  major  h-eight  railroad  thought 
the  chief  medical  officer  should  control 
the  initial  evaluation  of  the  employee  to 
determine  whether  formal  treatment  is 
necessary,  in  consultation  with  the  EAP 
counselor  (a  position  consistent  with  the 
latitude  provided  by  the  proposed  rule 
to  designate  "EAP  counselors"  from 
among  the  ranks  of  qualified  persons). 

A  railroad  commenter  suggested  that 
the  employee  be  referred  for  treatment 
only  if  there  was  a  "clinical 
dependency"  based  on  "documented 
evidence."  The  commenter  did  not 
explain  how  this  standard  might  differ 
from  the  one  proposed  or  whether  the 
language  was  offered  for  the  purpose  of 
simplicity  or  clarity. 

Another  major  railroad  chose  to  focus 
on  return-to-service,  indicating  that  a 
top-level  supervisor  should  determine 
when  the  employee  is  ready  to  come 
back  (with  the  benefit  of  the  EAP 
counselor's  recommendation),  with  the 
supervisor's  decision  to  be  evaluated  on 
an  "arbitrary  or  capricious"  basis.  A 
commuter  railroad  also  thought  that  an 
employee  should  be  returned  only  with 
the  approval  of  the  "department  head." 
and  a  major  freight  railroad  liked  the 
term  "designated  company  official." 
Another  commuter  railroad  would  have 
the  chief  medical  officer  serve  as  final 
arbiter. 

Two  major  freight  railroads  would 
require  completion  of  an  education 
program  as  a  condition  of  returning  the 
volitional  user  to  service. 

Time  periods.  AAR  expressed  the 
concerns  of  the  railroads  with  respect  to 
the  time  periods  contained  in  the 
proposed  co-worker  report  policy.  The 
proposal  required  the  employee  to 
report  for  evaluation  within  5  days  of 
being  removed  from  service.  If  the 
employee  was  found  not  to  require 
treatment,  the  employee  would  be 
required  to  be  returned  to  service  within 
15  days  (15  days  after  removal  from 
service).  If  it  was  determined  the 
employee  needed  treatment,  a  leave  of 
absence  of  45  days  was  to  be  granted 
(from  date  of  evaluation).  The  railroads 
thought  these  time  periods  were 
excessively  short. 

AAR  suggested  that  the  5-day  period 
should  operate  only  against  the 
employee — as  a  requirement  that  the 


employee  step  forward — and  not  against 
the  railroad.  AAR  and  other  commenters 
noted  that  EAP  counselors  often  have 
many  clients  and  very  busy  schedules; 
and  it  was  suggested  that  FRA  cannot 
control  their  schedules  by  regulation. 
AAR  and  other  commenters  also 
suggested  that  the  15-day  period  begin 
to  run  after  the  evaluation  is  complete, 
since  the  evaluation  might  involve 
multiple  interviews  and  a  medical 
consultation.  One  railroad  agreed  that 
some  of  this  could  be  speeded  if  more 
EAP  counselors  were  available.  A 
commuter  railroad  (perhaps 
misunderstanding  FRA's  intent) 
questioned  the  requirement  that  a  45- 
day  leave  of  absence  be  granted  for 
treatment.  The  commenter  would  have 
the  decision  made  by  the  EAP  counselor 
and  department  head.  On  the  other  side. 
RLEA  apparently  thought  the  45-day 
period  was  mandatory  as  to  any  person 
requiring  treatment;  RLEA  wanted  the 
counselor  to  be  able  to  return  the 
employee  to  work  more  quickly  in  an 
appropriate  case. 

Follow-up  testing/treatment  A  major 
freight  railroad  urged  modification  of  the 
rule  to  make  explicit  the  ability  of  the 
railroad  to  require  a  recovering 
employee  to  submit  to  breath  or  body 
fluid  testing  to  ensure  the  employee  has 
not  suffered  a  relapse.  Amtrak  wanted 
the  EAP  counselor  to  have  the  ability  to 
require  follow-up  treatment  for 
employees  returned  to  service  on 
completion  of  primary  treatment. 

Short  lines.  The  American  Short  Line 
Railroad  Association  (ASLRA)  cited  the 
comment  of  one  member  road  that  it 
could  not  hold  a  position  open  while  a 
person  is  being  rehabilitated.  The 
commenter  said  EAP  counseling  is 
generally  available  for  employees  on 
short  lines,  but  not  through  salaried 
personnel.  Adequate  health  insurance 
coverage  is  available  to  ensure 
treatment  (as  is  the  case  with  Class  I 
and  II  railroads). 

Construction.  AAR  and  a  major 
freight  railroad  objected  to  the  scope  of 
§  218.111(e)(2),  which  indicated  that  the 
proposed  rule  was  not  intended  to  limit 
the  railroad's  existing  discretion  to 
discipline  employees  for  criminal 
conduct  "on  railroad  property  or  during 
duty  hours."  The  commenters  thought 
the  quoted  phrase  should  be  deleted, 
since  the  railroads  reserve  the  right  to 
discipline  employees  for  certain  types  of 
off-duty  conduct  that  may  adversely 
reflect  on  the  business  reputation  of  the 
company  or  fitness  of  the  employee. 

c.  Final  Rule  Provision  (Subpart  E) 

The  final  rule  includes  the  voluntary 
referral  and  co-worker  report  policies 
substantially  as  proposed,  but  with 


important  clarifying  changes  suggested 
by  the  commenters.  Employees 
throughout  the  railroad  industry  are 
entitled  to  know  that  they  will  be  able  to 
seek  help  for  their  substance  abuse 
problems  without  the  threat  of  losing 
their  jobs.  Only  if  this  is  the  case  can  we 
expect  employees  to  step  forward  to  get 
help  before  they  pose  a  detected  safety 
problem  (or  acttially  cause  an  accident 
or  casualty).  Co-workers  of  employees 
who  bring  their  problems  to  work  must 
be  provided  with  the  leverage  to  avoid 
working  with  unsafe  employees  without 
being  responsible  for  their  losing  their 
employment.  Achieving  these  objective* 
will  directly  benefit  public  safety,  wfaHe 
providing  an  important  means  for 
employees  to  avoid  the  potentially  harsh 
consequences  that  could  flow  from 
enhanced  detection  capabilities 
provided  by  this  final  rule. 

Employee  reservations.  Employee 
representatives  stressed  that  inclusion 
of  these  policies  in  Federal  regulations 
will  be  less  effective  than  active 
employee  involvement  in  preventioa 
activities  including  similar  elements. 
FRA  agrees  that  this  may  be  the  case, 
but  does  not  view  this  as  an  "either/or" 
choice.  FRA  will  continue  to  affirm  and 
promote  employee  involvement  in 
prevention  activities.  Securing  minimiun 
arrangements  for  assistance  of 
employees  who  need  help  should  in  do 
way  blunt  the  thrust  for  full  employee 
involvement. 

FRA  has  not  adopted  detailed 
qualifications  for  eAp  counselors  or  a 
minimum  counselor/employee  ratio 
(concepts  advanced  by  RLEA).  The 
record  of  this  rulemaking  does  not 
provide  an  adequate  basis  for  soch 
determinations,  and  these  are  issues 
better  suited  for  action  by  the  National 
Planning  Committee. 

Railroad  objections.  Most  of 
objections  from  the  railroad  pertained  to 
the  co-worker  report  policy,  which 
would  soften  the  general  rule  that  on- 
duty  alcohol  or  drug  use  or  impairment 
will  result  in  discipline.  The  railroads 
did  not  effectively  counter  FRA's 
contention  that  this  mechanism  would 
encourage  voluntary  referrals,  as  well  as 
providing  for  identification  of  Role  G 
violations  that  otherwise  would  not 
come  to  management's  attention. 
However,  they  did  raise  important 
objections  regarding  whether  the  policy 
would  be  viewed  as  creating 
inconsistent  treatment  by  supervisors  or 
a  precedent  that  could  (in  the  railroads' 
view)  further  weaken  Rule  G. 

FRA  has  considered  the  railroads* 
objections  very  carefully,  but  is 
persuaded  that  they  do  not  carry 
sufficient  weight  to  warrant  forgoing  the 
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l)enerits  of  the  co-worker  report  policy. 
FRA  believes  that  where  bypass 
agreements  have  been  implemented 
respect  for  Rule  G  has  likely  increased, 
rather  than  been  diminished.  While  the 
rule  will  not  involve  collective  labor 
involvement  of  the  kind  represented  by 
an  agreement,  it  will  be  based  on  the 
same  concerns  and  operate  in  much  the 
same  manner.  Obviously,  should  the 
provisions  prove  counterproductive, 
FRA  would  not  hesitate  to  terminate  its 
operation  after  appropriate  notice  and 
opportunity  for  comment.- In  the  end. 
employees  will  determine  whether  it 
survives.  If  employees  attempt  to  use  the 
co-worker  report  as  a  device  to 
immunize  rule  violators  in  anticipation 
of  detection,  it  will  have  a  short  life.  If, 
on  the  other  hand,  it  is  used  as  an 
important  supplementary  tool  to  ensure 
employee  fitness  and  safety,  it  will 
enjoy  the  long  life  FRA  expects  and 
intends. 

Section  219.401  contains  the  basis 
requirements  for  complying  policies  that 
will  assist  in  identifying  employees 
troubled  by  alcohol  or  drug 
dependencies  and  preventing  alcohol 
and  drug  violations  by  other  employees. 
The  final  rule  provides  the  railroad  with 
the  option  of  following  the  minimum 
Federal  standards  for  such  policies 
(with  whatever  additional,  consistent 
provisions  the  railroad  desires)  or 
obtaining  employee  approval  of 
alternate  arrangements  directed  toward 
the  same  end.  This  flexibility  is  intended 
to  be  responsive  to  the  emergence  of 
programs  such  as  Operation  Red  Block 
that  stress  employee  involvement 
coupled  with  formal  agreements 
addressing  of  variety  of  contingencies, 
including  some  not  addressed  in  these 
rules. 

Paragraph  (a)  states  the  purpose  of 
the  subpart.  Paragraph  (b)  requires  the 
railroad  to  adopt,  publish  and 
implement  complying  policies. 
Paragraph  (c)  makes  clear  that  this  may 
be  done  by  alternate  means  provided  in 
the  subpart.  Paragraph  (d)  requires  that 
polices  implementing  the  Federal 
standards  must  be  available  to  FRA  for 
inspection  and  copying. 

Paragraph  (e)  contains  revised 
versions  of  certain  cautions  with  respect 
to  construction  of  the  subpart.  It  should 
be  noted  ihat  paragraph  (e)(3)  may  not 
be  used  to  excuse  pretext  discipline  of 
an  employee  who  has  taken  advantage 
of  a  voluntary  referral  or  who  has  been 
identified  by  a  co-worker  report.  For 
instance,  a  user  of  Schedule  I  controlled 
substances  who  txmied  himself  in  on  a 
voluntary  referral  could  not  be 
dismissed  for  conduct  unbecoming  an 
employee  or  supposed  criminal 


possession  solely  because  he  admitted 
to  illicit  drug  use.  That  would  defeat  the 
purpose  of  the  provision.  On  the  other 
hand,  should  the  same  employee  be 
arrested  for  trafficking  in  illicit  drugs  or 
oth^r  notorious  conduct  affecting  the 
reputation  of  the  company,  nothing  in 
the  rules  would  prevent  the  railroad 
from  taking  action  based  on  that 
conduct  (or  sanction  such  action). 

Section  219.403  describes  minimum 
standards  for  voluntary  referral  policies. 
Paragraph  (a)  defines  the  scope  of  the 
section  and  indicates  that  railroads  are 
free  to  implement  more  extensive 
policies  consistent  with  the  minimum 
standards. 

Paragraph  (b)  provides  the 
benchmarks  for  a  voluntary  referral 
policy.  Such  a  policy  protects  the 
employment  status  of  the  employee  who 
steps  forward,  or  is  referred  by  another 
employee  (including  a  collective 
bargaining  representative).  The  railroad 
may  provide  that  certain  referrals  from 
supervisors  will  be  handled  under  the 
policy,  but  this  is  not  required.  In 
general,  tha  referral  and  subsequent 
treatment  are  handled  on  a  confidential 
basis.  This  means,  in  part,  that  the 
employee's  co-workers  and  supervisor 
will  be  told  only  that  the  employee  is  on 
leave  of  absence.  If  necessary  to  meet 
initial  treatment  needs,  the  railroad 
must  grant  a  leave  of  absence.  The  45- 
day  period  provided  in  the  regulation  is 
the  minimum  leave  the  railroad  is 
required  to  afford  if  it  is  required  for 
initial  treatment.  In  consultation  with  a 
treatment  provider  and/or  the  railroad's 
medical  officer,  the  EAP  Counselor  may 
determine  that  the  employee  needs  no 
leave  at  all  (but  can  be  handled  on  an 
outpatient  basis  without  interruption  of 
employment),  needs  a  leave  of  less  than 
45  days,  or  needs  a  leave  of  more  than 
45  days  (in  which  case  the  railroad  is 
encouraged  to  grant  it.  but  is  not 
required  to  grant  any  portion  beyond  45 
days). 

The  employee  is  returned  to  service 
on  recommendation  of  the  EAP 
Counselor,  and  approval  may  not  be 
uiu^asonably  withheld.  The  railroad 
may  provide  in  its  policy  that  the 
employee  can  return  to  work  at  any 
time,  with  or  without  EAP  Counselor 
approval.  (If  the  railroad  does  not 
provide  for  a  waiver  of  confidentiality 
under  paragraph  (c)  where  the  employee 
fails  to  complete  initial  treatment,  the 
railroad  is  effectively  required  by  its 
own  formulation  of  the  policy  to  return 
the  employee  to  service  on  demand.) 

Paragraph  (c)  notes  certain  provisions 
that  may  be  adopted  at  the  option  of  the 
railroad.  The  listing  is  not  intended  to  be 
exclusive,  but  illustrative  of  the 


concerns  raised  by  the  commenters. 
Paragraph  (c)(1)  says  the  policy  may 
provide  for  a  waiver  of  confidentiality 
where  the  employee  refuses  to 
cooperate  in  a  recommended  course  of 
counseling  or  treatment  or  where  the 
employee  is  involved  in  a  subsequent 
rule  violation  involving  use  of  alcohol  or 
drugs  (in  which  case  the  prior  treatment 
might  be  relevant  to  the  discipline 
assessed). 

Paragraph  (c)(2)  provides  that 
successful  completion  of  a  retum-to- 
service  medical  examination  may  be 
required.  As  pointed  out  by  the 
commenters,  alcohol  and  drug  abuse  can 
produce  other  physical  and  mental 
conditions  that  may  have  to  be  treated 
before  the  employee  can  be  restored  to 
service  with  safety. 

Paragraph  (c)(3)  permits  the  railroad 
to  limit  application  of  the  policy  to  a 
single  period  of  treatment  and  to 
exclude  its  application  to  an  employee 
who  has  been  afforded  the  opportunity 
for  treatment  under  a  co-worker  report 
policy.  Of  course,  a  railroad  could  also 
limit  treatment  to  once  in  any  5  or  10- 
year  period  or  in  any  other  way 
consistent  with  the  section  and  its  duty 
to  prevent  violations  of  section  219.101. 

Paragraph  (c)(4)  permits  the  railroad 
to  include  a  provision  requiring  that  the 
employee  report  to  the  counselor  while 
off  duty  or  while  unimpaired.  The  policy 
is  not  intended  to  shelter  the  job-related 
conduct  of  an  employee  who  may  fear 
imminent  detection. 

Section  219.405  deals  with  the  co- 
worker report  policy.  Paragraph  (a) 
defines  its  scope  and  notes  that  the 
railroad  is  free  to  provide  more 
favorable  treatment.  Paragraph  (b) 
states  the  basic  protection  for  the 
employment  relationship  but  limits  it  to 
first  offense  situations. 

Paragraph  (c)  states  generally 
applicable  conditions  and  procedures. 
The  rule  operates  when  a  co-worker 
calls  attention  to  the  condition  of  the 
employee.  The  supervisor  then 
independently  determines  whether  a 
Rule  G  violation  has  occurred.  (If  the 
supervisor  has  a  reasonable  suspicion  of 
impairment  based  on  personal 
observations,  the  supervisor  may 
require  a  breath  or  urine  test  to  confirm.) 
The  offending  employee  is  removed 
from  service.  In  order  to  claim  the 
benefit  of  the  policy,  the  employee  must 
elect  to  waive  investigation  the  Rule  G 
charge  and  must  contact  the  EAP 
Counselor  within  a  reasonable  period 
specified  by  the  policy.  (The  proposed 
rule  contained  a  5-day  period;  but  a 
railroad  might  wish  another  period, 
taking  into  consideration  the  availability 
of  the  counselor  and  other  factors.)  In 
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any  case,  it  is  intended  that  the 
employee  be  free  to  contact  the 
counselor  immediately. 

The  counselor  is  required  to  see  the 
employee  and  complete  the  evaluation 
within  10  calendar  days  of  the  date  on 
which  the  employee  makes  initial 
contact.  However,  if  further  evaluation 
is  required  (e.g.,  by  a  treatment  provider 
or  medical  officer  of  the  railroad),  the 
10-day  period  may  be  extended  by  as 
much  as  an  additional  10  days. 

FRA  recognizes  the  concerns  of  the 
railroads  regarding  availability  of 
counselors  and  agrees  that  FRA  cannot 
set  their  schedules.  Accordingly,  the 
time  periods  have  been  lengthened  and 
somewhat  extended.  However,  the  basic 
point  remains  that  the  railroad  has  full 
control  over  counselor  availability  by 
virtue  of  the  number  of  persons  it 
employs  (or  contracts  with)  to  perform 
that  function.  One  of  the  great 
weaknesses  of  some  existing  employee 
assistance  programs  is  the  inadequacy 
of  staffing.  Current  staffing  problems  on 
some  railroads  should  not  be  kn  excuse 
for  avoiding  prompt  handling  under  this 
policy. 

It  should  also  be  noted  that  actual  co- 
worker reports  are  not  expected  to  be 
numerous.  The  policy  will  accomplish  its 
purpose  if  it  fosters  voluntary  referrals 
and  deters  alcohol  and  drug  use  by 
those  capable  of  leaving  these 
substances  at  home.  When  a  bona  fide 
co-worker  report  does  occur,  the 
railroad  should  make  every  possible 
effort  to  provide  prompt  and  sound 
handling  of  that  case,  because  it  is  by 
that  experience  that  the  good  faith  of  tfie 
railroad  will  be  judged  in  the  minds  of 
its  employees. 

Two  railroads  suggested  that  the 
"bypass"  embodied  in  the  policy  either 
include,  or  be  limited  to,  situations  in 
which  the  offending  employee  is 
persuaded  by  co-workers  to  "mark  off 
voluntarily  (and  thereafter  report  to  the 
counselor).  FRA  agrees  that  such  an 
element  could  logically  be  included  in  a 
railroad's  co-worker  report  policy;  and 
nothing  in  the  final  rule  inhibits  a 
railroad  from  so  acting.  FRA  has  not 
required  a  voluntary  mark  off 
component  because  the  co-worker 
report  policy  is  mandatory  and  because 
FRA  believes  that  there  was  not 
adequate  discussion  of  this  concept 
during  the  public  comment  cycle.  Such  a 
provision  is  arguably  more  susceptible 
to  attempted  abuse  by  the  offending 
employee  than  the  policy  proposed  by 
FRA,  and  its  inclusion  without  full 
discussion  appears  not  to  be  warranted. 

Paragraph  (d)  describes  the  required 
procedure  when  the  employee  is 
determined  to  need  treatment.  Again,  a 
leave  of  absence  of  up  to  45  days  must 


be  provided,  if  needed.  In  the  case  of 
some  cases  of  alcohol  or  drug  addiction, 
the  railroad  may  wish  to  accommodate 
an  even  more  extended  course  of 
treatment.  The  employee  has  to  agree  to 
treatment  and  successfully  complete  it. 
Obviously,  it  is  intended  that  the 
required  treatment  be  reasonable  and 
appropriately  responsive  to  the 
condition  treated.  But  the  EAP 
Counselor,  on  behalf  of  the  railroad,  is 
theiudge  of  its  adequacy. 

The  employee  is  returned  to  service 
on  recommendation  of  the  EAP 
Counselor  and,  if  desired,  after 
successful  completion  of  a  medical 
examination.  Approval  to  return  to 
service  may  not  be  uru^asonably 
withheld. 

Follow-up  treatment  may  be  required 
for  not  to  exceed  two  years.  This 
provision  was  included  in  response  to 
the  comments  and  in  recognition  of  the 
fact  that  the  EAP  Counselor  will  be 
encouraged  to  return  the  employee  to 
service  if  it  is  known  that  the  employee 
will  be  continuing  in  treatment.  Alcohol 
and  drug  dependencies,  in  particular, 
require  continuous  treatment,  in  some 
cases  for  the  duration  of  the  alcoholic's 
or  addict's  lifetime.  The  two-year  period 
is  selected  because  it  is  a  generally- 
accepted  minimum  time  for  effective 
follow-up  in  the  treatment  community. 

Paragraph  (e)  deals  with  the 
employee  who  is  determined  not  to 
require  treatment.  It  provides  that  the 
employee  shall  be  returned  to  service 
within  5  days  after  completion  of  the 
evaluation.  The  railroad  may  require  the 
employee  to  participate  in  a  program  of 
education  and  training  concerning  the 
effects  of  alcohol  and  drugs  on 
occupational  or  transportation  safety. 

FRA  did  receive  comments  suggesting 
that  such  training  be  made  mandatory 
on  the  railroads.  FRA  believes  that 
education  and  awareness  efforts 
directed  at  the  rule  violator  can  be 
helpful  in  preventing  future  non- 
compliance. However,  there  is  no 
documented  record  to  establish  the 
marginal  usefulness  of  such  efforts,  and 
FRA  does  not  believe  it  is  appropriate  to 
mandate  this  expenditure  of  time  and 
resources  at  this  time. 

Section  279.407  provides  for 
satisfaction  of  the  railroad's  obligation 
through  adoption  of  alternate  policies 
having  the  concurrence  of  employee 
representatives.  The  concurrence  must 
be  explicit  and  in  writing.  Any  alternate 
policy  must  be  filed  with  FRA,  and 
advance  notice  must  be  provided  of  any 
amendment  or  revocation. 

FRA  recognizes  that  this  provision 
may  produce  a  quilt  effect,  with  certain 
crafts  subject  to  policies  meeting  the 
minimum  Federal  standards  and  others 


subject  to  special  arrangements.  Indeed, 
a  single  craft  on  a  railroad  could  be 
subject  to  a  policy  under  section  219.403 
and  a  bypass  agreement  substituting  for 
the  policy  described  in  section  219.405. 
However,  FRA  is  not  willing  to  take  any 
action  at  this  stage  in  the  evolution  of 
approaches  to  the  substance  abuse 
problem  that  would  unnecessarily  chiO 
or  choke  off  innovation.  The  industry, 
labor  and  management  should  be  fir«e 
to  develop  new  approaches  and  test 
them  in  the  laboratory  of  everyday  life. 

Note  on  the  "EAP Counselor." A* 
discussed  above,  the  term  "EAP 
Counselor"  is  defined  in  section  219^ 
The  "EAP  Counselor"  is  actuaUy  a 
function,  rather  than  an  identified 
person.  But  the  rules  do  require  that  die 
function  be  performed  by  a  person  or 
persons  qualified  in  relation  to  the 
demands  of  that  function.  The  term 
"EAP  Coimselor"  is  chosen  because  it 
will  be  recognized  by  many  employees 
of  the  railroads  and  evokes  the 
professionalism  and  concern  for 
employee  welfare  which  the  employee 
assistance  programs  represent  Use  of 
the  term  in  no  way  restricts  a  railroad 
from  assigning  evaluation  or  counseling 
or  follow-up  monitoring  in  any  way  that 
is  responsible.  For  instance,  a  railroad 
that  employs  recovered  alcohoUcs  to 
evaluate  and  counsel  persons  suspected 
of  having  alcohol  dependencies  might 
elect  to  have  a  qualified  medical  officer 
handle  a  similar  function  with  respect  to 
employees  affected  by  abuse  of  oihet 
drugs  (or  provide  its  alcoholism 
counselors  with  training  in  other 
substance  abuse  problems). 

FRA  has  not  adopted  the  suggestion  of 
the  AMA  that  the  "EAP  Counselor"  be 
required  to  be  a  psychiatrist  or  othCT 
health  professional.  Persons  from  a 
variety  of  disciplines  may  be  useful  and 
well  qualified  for  the  counseling  of 
substance  abusers.  Certainly  a 
psychiatrist  would  be  well  qualified  by 
virtue  of  training  for  such  a  function. 
However,  not  every  practicing  physician 
would  necessarily  be  so  qualified  by 
virtue  of  the  physician's  limited  training 
in  substance  abuse  patterns  and 
treatments  and  lack  of  experience  in 
dealing  with  such  problems.  Evaluations 
of  treatment  methodologies  do  not 
indicate  that  any  of  the  alternate 
approaches  is  necessarily  superior  to 
other  approaches,  and  it  may  be  argued 
that  the  same  principle  likely  applies  to 
the  evaluation,  counseling,  and 
treatment  referral  functions  of  EAP 
counselors.  See,  e.g..  The  Effectiveness 
and  Costs  of  Alcoholism  Treatment, 
Health  Technology  Case  Study  22  at  4. 
23-3Z  43-53  (Office  of  Technology 
Assessment  1983). 
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FRA  disagrees  with  the  contention  of 
the  railroads  that  the  railroad  should  be 
free  to  designate  a  non-qualified  person 
to  make  retum-to-service  decisions. 
Permitting  a  non-qualified  person  to 
make  the  decision  simply  to  uphold  the 
institubonal  prerogatives  of  a  particular 
railroad  officer  would  merely  invite  that 
officer  to  act  on  the  basis  of  factors  not 
related  to  the  employee's  prognosis  for 
continued  sobriety.  If  it  is  intended  that 
that  officer  act  solely  on  the  basis  of 
advice  fnm  qualified  persons,  then  the 
officer  is  performing  a  redundant 
function. 

5.  Pre-employment  Drug  Screens 

a.  Summary  of  Proposed  Rule  (sec. 
21S.107) 

The  proposed  rule  mandated  that  each 
applicant  for  a  position  in  covered 
service  be  tested  for  the  presence  of 
alcohol  or  drugs.  It  was  intended  that 
samples  be  collected  in  connection  with 
routine  pre-employment  physical 
examinations. 

The  rule  would  have  required  that 
apphcants  be  advised  at  least  7  days 
prior  to  the  examination  that  the  urine 
sample  would  be  tested  for  alcohol  and 
drugs.  If  an  applicant  declined  the  test 
the  railroad  would  keep  no  record  of  the 
declination. 

The  proposed  rule  specified  certain 
substances  for  which  drug  screening 
should  be  done,  required  confirmation  of 
positive  samples,  and  provided  that 
applicants  should  be  notified  of  the 
results  and  be  afforded  to  provide  an 
explanation  for  the  finding  before  any 
action  was  taken  on  the  application  for 
employment. 

The  nde  further  provided  that  test 
records  should  be  kept  for  two  years 
and  that  annual  reports  should  be 
submitted  to  FRA  concemijig  the 
findings  and  handling  of  employees  who 
tested  positive.  Railroads  employing  15 
or  fewer  employees  in  covered  service 
would  be  excepted  from  the  proposal. 

b.  Public  Conunents 

Mandatory  pre-employment  drug 
screens  drew  support  ft-om  five 
individuals  or  organizations,  eight 
railroads,  and  two  labor  representatives. 
The  UTU.  RLEA  and  ATDA  indicated 
they  bad  no  objection.  One  local  labor 
representative  and  the  ACI,U  opposed 
the  provision.  Two  railroads  thought  the 
concept  of  pre-employment  drug  screens 
could  best  be  implemented  by  individual 
railroads  without  the  strictures  of 
Federal  regulations.  One  of  these 
railroads  was  the  pioneer  in  use  of  the 
technique  in  the  industry  and  the  other 
indicated  it  intended  to  implement  a  pre- 


employment  testing  program  whether  or 
not  regulations  were  issued. 

Growth  of  pre-employment  screening. 
At  the  time  the  NPRM  was  prepared 
FRA  had  identified  only  one  railroad 
that  was  actively  utilizing  urine  drug 
screens.  Comments  received  in  response 
to  the  NPRM  indicate  that  four 
additional  railroads  have  instituted  pre- 
employment  programs.  Further,  two 
major  freight  railroads  (including  the 
railroad  mentioned  above]  said  they 
were  about  to  begin  their  own  programs. 
Other  railroads  appeared  to  be  waiting 
for  a  resolution  of  this  rulemaking 
before  determining  what  their  policy 
would  be. 

Effectiveness.  A  consultant  with 
expertise  in  drug  abuse  said  that  pre- 
employment  screening  could  effectively 
reduce  the  proportion  of  active  drug 
users  if  there  is  good  follow-through. 
There  was  no  direct  challenge  to  FRA's 
expressed  rationale  for  the  screens. 
However,  one  local  labor  commenter 
said  that  the  60-day  probationary  period 
for  new  employees,  evidently  in  use  by 
his  employer,  provides  adequate 
opportunity  to  screen  out  those  with 
serious  drug  abuse  problems. 

Events  covered.  Amtrak  advocated 
expansion  of  the  mandate  to  include 
periodic  examinations  of  employees 
already  on  board.  A  commuter  railroad 
wanted  to  have  the  prerogative  to  test  at 
the  time  of  periodic  physicals  (but  not 
the  obligation).  The  AAR  and  several 
railroads  wanted  a  mandatory  screen 
for  any  employee  transferring  into 
covered  service  from  other  railroad 
work.  Three  freight  railroads 
recommended  mandatory  screens  on 
return  from  furiough  and  on  transfer,  as 
well  as  pre-employment.  A  major  freight 
railroad,  taking  the  same  position 
expressed  by  Amtrak,  wanted  the 
mandate  to  reach  periodic  physical 
examinations;  but  neither  appeared 
willing  to  accept  FRA  prescription  of  the 
intervals  between  examinations. 

In  general,  the  railroads  did  not  offer 
clear  reasons  why  FRA  should  require 
them  to  undertake  drug  screens  for 
current  employees,  athough  one  major 
freignt  railroad  did  say  it  currently  does 
not  have  the  right  to  require  exams  of 
employees  returning  from  short 
furloughs.  (See  further  discussion  under 
"Medical  Disqualification"  below.) 

Alcohol.  AAR  and  a  major  freight 
railroad  advocated  elimination  of 
alcohol  from  pre-employment  screens. 
This  is  apparently  an  objection  based  on 
the  cost  of  the  additional  procedure  and 
the  assumption  that  the  assay  would 
pick  up  trace  (immaterial)  levels.  The 
railroad  said  that  the  screens  should 
concentrate  on  detecting  those  who  use 
illicit  drugs.  On  the  other  hand,  a 


consultant  who  had  performed  a  study 
for  NIDA  on  drugs  not  detected  at  the 
time  of  hospital  admissions  urged  that 
alcohol  be  included,  since  it  may 
indicate  a  polyabuse  pattern  and 
provide  more  complete  data  for  the 
examining  physician. 

7-day  notification.  The  requirement  of 
seven-day  notice  for  pre-employment 
drug  screens  met  with  almost  universal 
disapproval,  with  only  ACLU 
contending  for  its  retention.  The 
railroads  and  others  argued  that  prior 
warning  would  permit  many  drug  users 
to  temporarily  discontinue  their  habit  or 
pattern  of  use  and  reduce  the 
effectiveness  of  the  screens.  Some 
railroads  said  that  they  sometimes 
would  not  have  sufficient  time  to  afford 
the  required  notice.  None  of  the 
railroads  expressed  objection  to  a 
system  under  which  notification  would 
be  provided  on  the  day  of  the 
examination  but  before  the  sample  is 
collected. 

Analysis  and  confirmation.  The  AAR 
and  two  railroads  suggested  that  the 
duty  to  screen  should  end  when  the  first 
drug  abuse  is  detected.  Several 
commenters  misinterpreted  the 
disjunctive  requirement  to  confirm 
positives  "by  another  laboratory,  or  by 
another  method  .  .  .  ."  They  evidently 
believed  that  two  laboratories  would 
have  to  be  involved  and  objected  to  this 
requirement  as  unnecessary. 

Six  railroads  advocated  that  the 
requirement  that  positives  be  confirmed 
(by  a  second  test  on  the  same  sample) 
should  be  removed  or  made  permissive. 
Two  railroads  would  not  confirm  except 
on  request  of  the  applicant.  The  AAR 
and  at  least  two  railroads  would 
conduct  confirmatory  testing  only  at  the 
applicant's  expense.  One  railroad 
suggested  that  the  sample  might  be 
insufficient  for  a  second  test. 

Medical  disqualification.  AAR  urged 
adoption  of  a  specific  declaration  that  a 
positive  test  result  or  refusal  to  submit 
to  a  test  "shall  be  sufficient  cause  for 
refusal  to  employ  an  applicant  or 
transfer  an  employee  to  covered 
service."  That  is,  the  railroad  could  elect 
to  refuse  employment,  but  would  not 
technically  be  compelled  to  do  so.  The 
AAR  comment  was  supported  by 
several  railroads,  but  two  railroads 
wanted  the  rule  to  mandate 
disqualification  of  applicants  testing 
positive. 

One  railroad  tempered  its  comments 
by  agreeing  that  a  single  positive  should 
not  disable  a  person  from  being  hired  at 
a  later  date  (after  "rehabilitation"),  and 
another  said  that  the  disqualification  for 
present  employees  should  last  only  until 
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the  employee  ceases  use  of  the  drug  as 
demonstrated  by  clean  urine  specimens. 

A  major  freight  railroad  suggested 
that  AAR  develop  uniform  testing 
methods  and  identify  the  drugs  for 
which  tests  will  be  conducted.  In  the 
commenters  view,  uniformity  of  industry 
practice  would  avoid  any  later  charge  of 
discrimination  by  one  or  more  rejected 
applicants. 

BLE  questioned  the  value  of  a  pre- 
employment  screen  in  the  absence  of 
clear  standards  upon  which  hiring 
determinations  would  be  made.  BU; 
feared  that  information  concerning  drug 
use  would  be  used  to  "blackmail" 
employees  after  they  are  hired. 

A  major  freight  railroad  said  FRA 
should  forbid  the  return  to  service  or 
continuation  in  service  of  an  employee 
in  whose  urine  proscribed  substances 
are  detected  until  the  employee  is  able 
to  provide  a  urine  sample  that  is 
negative  for  those  substances. 

Notification  of  results;  opportunity  to 
explain  results.  One  railroad  thought 
notifying  applicants  of  positive  results 
was  unnecessary  ("an  idle  exercise"), 
while  another  demurred  to  notification 
for  negative  results.  AAR  and  several 
railroads  objected  to  providing  an 
applicant  with  an  opportunity  to  explain 
the  presence  of  a  detected  drug.  They 
noted  that  physical  examination  forms 
routinely  ask  whether  the  applicant  has 
recently  taken  any  drugs  and  that 
honesty  in  such  responses  is  an 
important  means  of  evaluating  the 
applicant.  One  railroad  would  permit 
the  applicant  a  maximum  of  7  days 
within  which  to  respond. 

Applicants  refected  on  other  grounds. 
One  railroad  pointed  out  that  the  drug 
screen  should  not  be  required  of  an 
applicant  who  is  rejected  on  other 
grounds.  The  railroad  believed  the 
proposed  rule  should  be  clarified  to 
excuse  a  drug  screen  in  such  a  case. 

Records  and  reporting.  BLE  wanted 
drug  screen  results  to  be  treated 
confidentially,  comparing  them  to 
medical  and  personnel  records.  Other 
labor  commenters  worried  that 
detection  of  therapeutic  drugs  might 
reflect  adversely  on  applicants' 
reputations.  A  major  railroad  objected 
to  keeping  records  on  applicants  not 
hired,  saying  that  they  are  not  required 
for  safety. 

Amtrak  wished  to  maintain  records  of 
positive  tests  on  persons  not  hired 
because  of  the  widely  separated 
locations  at  which  they  hire. 

AAR  and  several  railroads  opposed 
the  annual  report  requirement  as 
unnecessary  and  burdensome.  The 
railroads  appeared  willing  to  retain 
information  for  FRA  review,  but  did  not 
wish  to  tabulate  and  report  the 


information  solely  for  the  purpose  of 
generating  national  statistics. 

c.  Final  Rule  Provision  (Subpart  F) 

The  final  rule  retains  the  pre- 
employment  drug  screen  requirement  in 
order  to  ensure  that  all  subject  railroads 
will  utilize  this  technique.  Given  present 
knowledge  and  assays,  urine  is  the 
sample  of  choice.  The  purpose  of  the 
screen  (by  which  is  meant  a  reasonably 
comprehensive  series  of  tests)  is  to 
determine  whether  the  applicant  is  using 
drugs  of  abuse  or  abusing  therapeutic 
drugs.  Armed  with  this  information  and 
other  results  of  the  pre-employment 
examination,  the  railroad  can  then  make 
an  enlightened  hiring  decision. 

It  is  neither  necessary  nor  practicable 
to  specify  employment  outcomes  in  the 
wide  range  of  situations  that  will  arise 
after  positive  tests.  Depending  on  the 
drug,  degree  of  abuse  or  dependence, 
and  the  honesty  of  the  applicant  in 
reporting  drug  use  habits,  the  railroad 
might  elect  to  reject  an  application 
outright,  reject  with  an  invitation  to 
resubmit  at  a  later  date,  or  keep  the 
application  pending  until  the  applicant 
can  show  that  use  has  been 
discontinued. 

Section  219.501  requires  that  the 
railroads  institute  pre-employment  drug 
screens  within  120  days  of  the  effective 
date  of  the  rule.  Only  final  applicants 
need  be  screened.  Whenever  feasible, 
the  sample  is  to  be  obtained  in 
connection  with  a  pre-employment 
physical  examination.  The  apphcant 
must  be  advised  that  a  drug  screen  will 
be  performed  prior  to  the  collection  of 
the  urine  sample.  If  the  applicant 
decides  not  to  cooperate,  Uie  applicant 
may  withdraw  the  application  for 
employment  and  the  railroad  is  barred 
from  retaining  any  record  of  the 
declination. 

FRA  has  not  included  the  proposed 
requirement  for  a  7-day  pre-notification 
of  the  drug  urine  screen.  FRA  agrees 
that  such  a  requirement  would  tend  to 
reduce  the  usefulness  of  the  screens  and 
is  not  necessary  to  protect  the  privacy  of 
the  applicant.  Notification  prior  to 
collection  of  the  sample  provides 
adequate  protection  for  any  privacy 
interest. 

Samples  are  to  be  tested  for  opiates 
(narcotics),  cocaine,  barbiturates, 
amphetamines,  carmabis  (marijuana), 
phencyclidine  (PGP),  and  other  drugs 
identified  by  the  railroad.  The  railroad 
may  .'lect  to  test  for  alcohol,  but  is  not 
required  to  do  so.  If  the  first  test  of  a 
sample  is  positive,  the  sample  is  to  be 
tested  a  second  time  by  another  method 
specific  for  the  substance  detected. 

Section  219.503  requires  the  railroad 
to  notify  the  applicant  of  the  results  of 


any  test  that  is  positive  (on 
confirmation)  for  any  drug.  FRA  sees  no 
purpose  in  requiring  separate 
notification  for  the  majority  of  tests  that 
will  be  negative.  The  appUcant  must  be 
permitted  to  explain  the  finding,  unless 
the  railroad  has  previously  provided  the 
opportunity  to  report  any  recent  drug 
use.  (Most  railroad  forms  routinely 
provide  for  questions  going  to  drug  use.) 

The  railroad  must  keep  records  of 
tests  conducted  under  this  section  for  at 
least  2  years  and  make  them  available 
to  FRA  for  review.  The  rule  provides 
that  the  test  records  need  not  reflect  the 
identity  of  applicants  who  were  not 
hired. 

Section  219.505  states  the  obvious 
proposition  that  an  applicant  who  has 
refused  a  drug  urine  screen  cannot  be 
hired  for  a  position  that  involves 
covered  service  based  upon  the  then- 
pending  application,  lliis  rule  does  not 
prevent  the  person  bxtm  submitting  a 
subsequent  application  to  the  same 
railroad  or  a  different  railroad  and  being 
hired  after  providing  the  urine  sample 
for  analysis. 

Reporting.  At  the  request  of  several 
commenters,  the  requirement  for  annual 
reports  on  the  results  of  pre-employment 
drug  screens  is  not  included  in  the  final 
rule.  FRA  agrees  that  such  data  woidd 
be  of  limited  usefulness,  given  the 
growing  awareness  within  the  railroad 
industry  of  the  drug  abuse  problem. 

ft  Improved  Accident  Reporting 

a.  Proposed  Rule  (9  225.17(d)) 

The  NPRM  proposed  to  amend  FRA's 
regulations  for  accident/incident 
reporting  to  require  that  the  railroads 
make  specific  inquiry  into  alcohol  or 
drug  use  or  impairment  in  the 
circumstances  of  train  accidents 
(S  225.17).  The  railroad  would  be 
required  to  report  any  information 
developed  in  the  course  of  the 
investigation,  whether  or  not  the 
railroad  deems  it  relevent  to  cause. 
Where  alcohol  or  drug  use  was  alleged 
or  confirmed  but  the  railroad  did  not 
report  such  involvement  as  related  to 
cause,  the  railroad  would  be  required  to 
provide  a  short  explanation  for  its 
determination. 

b.  Public  Comment 

The  commenters  generally  supported 
the  proposal  for  improved  reporting. 
One  railroad  suggested  that  a  separate 
code  be  made  available  where  alcohol 
or  drugs  are  not  implicated  in  the  cause 
of  the  accident. 

c.  Final  Rule  (S  225.17(d)) 

The  final  rule  substantially  follows 
the  language  of  the  proposed  rule,  but 
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also  includes  a  cross-reference  to  the 
requirement  of  9  219.209  (§  218.103(f)  of 
the  proposed  rule).  The  amendment  will 
improve  the  existing  accident/incident 
reporting  system  by  emphasizing  the 
importance  of  inquiring  into  fitness 
considerations  after  train  accidents. 
FRA  is  modifying  the  Guide  for 
Reporting  Accident/Incident  Reports  to 
provide  multiple  codes  from  which  the 
railroads  may  select  to  report  with 
greater  specificity  the  role  of  alcohol 
and  drugs  in  train  accidents.  FRA  is  also 
modifying  portions  of  the  Guide  relating 
to  injuries  in  order  to  gather  information 
concerning  alcohol  and  drug 
involvement  in  personal  injuries  in  train 
and  non-train  incidents.  These 
measures,  together  with  post-accident 
lexicological  testing  and  authority  for 
testing  on  reasonable  cause,  should 
provide  an  adequate  basis  for 
quantifying  and  measuring  trends  in  the 
control  of  alcohol  and  drug  use. 
In  making  these  changes,  FRA 
emphasizes  to  the  railroads  their 
obligation  to  file  late  reports  providing 
corrected  or  updated  information  on 
events  previously  reported  (49  CFR 
225.13).  Analysis  of  toxicology  reports 
and  the  conduct  of  railroad  disciplinary 
investigations  will  often  develop 
information  that  establishes,  or 
excludes,  the  involvement  of  alcohol  or 
drugs.  These  issues  may  not  be  fully 
resolved  during  the  period  prior  to 
submission  of  the  monthly  report. 
Railroads  should  take  care  to 
supplement  or  correct  incomplete  or 
erroneous  reports.  FRA  will  undertake 
enforcement  action  where  this 
obligation  is  not  fulfilled. 

Administrative  Provisions 
(Miscellaneous  Amendments) 

The  final  rule  makes  miscellaneous 
amendments  that  are  necessary  because 
of  the  decision  to  create  a  new  subpart 
and  for  various  other  reasons. 

State  participation.  FRA's  regulations  • 
for  the  State  Safety  Participation 
Program  (49  CFR  Part  212)  are  amended 
to  provide  appropriate  references  to  the 
new  Part  219  and  thereby  facilitate  State 
participation  in  enforcement  of  the  new 
rules.  [See  NPRM  at  193:  49  FR  24298.) 
FRA  will  provide  training  for  both  FRA 
and  State  inspectors  charged  with  this 
responsibility. 

Operational  tests.  FRA's  regulations 
for  filing  of  Railroad  Operating  Rules 
and  reports  of  efficiency  tests  and 
inspections  (49  CFR  Part  217)  are 
amended  by  adding  a  new  paragraph  (d) 
to  I  217.13.  Under  the  proposed  rule, 
inclusion  of  alcohol  and  drug  rules  in 
Part  218  would  have  automatically 
required  inclusion  of  the  results  of 
related  observations,  tests  and 


inspections  in  the  Part  217  reports 
(§  218.11).  Indeed.  Rule  G  observations 
and  inspections  are  already  within  the 
purview  of  Part  217. 

However,  during  development  of  this 
final  rule  FRA  has  noted  that  railroad 
compliance  with  the  reporting 
requirements  of  Part  217  has  been 
notably  uneven  and  imprecise  with 
respect  to  Rule  G  activities.  Further. 
FRA  has  identified  the  need  to 
determine  the  number  of  breath  and 
urine  tests,  and  optional  blood  tests, 
administered  by  the  railroads,  and  the 
results  of  those  efforts.  This  information 
collection  objective  is  particularly 
important  in  view  of  the  deletion  of  the 
3-test  limitation  and  the  need  to  monitor 
railroad  activities  to  ensure  that  use  of 
this  authority  is  both  measured  and 
effective. 

Accordingly,  the  final  rule  makes 
more  explicit  the  specific  data  elements 
that  FRA  will  expect  to  see  in  section 
217.13  annual  reports. 

Part  218  is  renamed  "Railroad 
Operating  Practices"  to  avoid  confusion 
with  Part  217. 

Legal  Issues 

Comments  jaising  jurisdictional  or 
constitutional  objections  to  provisions 
contained  in  the  NPRM  were  rather 
limited  in  number.  One  employee 
representative  believed  that  the  post- 
accident  testing  would  violate  an 
employee's  privilege  against  self- 
incrimination.  It  will  not.  Schmerber  v. 
California.  384  U.S.  757  (1966) 
(hereinafter  cited  as  Schmerber].  A 
second  employee  representative  argued 
any  testing  without  "probable  cause" 
was  an  unreasonable  search  under  the 
Fourth  Amendment,  an  issue  discussed 
below.  The  Washington  Legal 
Foundation  reviewed  the  proposed  rules 
and  found  them  consistent  with  the 
Federal  Constitution  and  laws. 

The  most  pointed  legal  challenge  to 
the  rules  was  mounted  by  the  American 
Civil  Liberties  Union  (ACLU).  which 
both  appeared  before  FRA  in  a  public 
hearing  and  submitted  a  filing  for  the 
docket.  FRA  is  indebted  to  the  ACLU 
and  other  commenters  for  joining  the 
legal  issues  during  the  rulemaking 
process.  The  protections  of  the 
Constitution  are  vital  to  every  citizen 
and  are  the  most  fundamental  limitation 
on  executive  action,  including  the 
rulemaking  function.  The  comments 
made  by  the  ACLU,  in  particular,  have 
contributed  to  FRA's  analysis  of  final 
rule  decisions  and  to  the  process  of 
regulatory  refinement  that  has  produced 
the  final  rule.  Nevertheless,  FRA's  own 
judgment  concerning  the  constitutional 
issues,  particularly  the  application  of  the 
Fourth  Amendment,  is  considerably  at 


variance  from  the  position  articulated 
by  the  ACLU. 

Post-Accident  Testing.  The  ACLU 
objects  to  post-accident  testing  as 
violative  of  the  Fourth  Amendment 
because  searches  could  be  conducted 
with  less  than  individualized  probable 
cause.  At  some  points  in  its  submission 
ACLU  uses  the  term  "individualized 
suspicion  of  impairment" 
interchangeably  with  "probable  cause." 
Reasonable  suspicion  (we  assume  an 
unreasonable  suspicion  is  not  intended) 
is  a  test  clearly  short  of  traditional 
criminal  probable  cause.  The  ACLU 
submission  appears  not  to  recognize  the 
distinction  until  page  10,  at  which  ACLU 
says  "probable  cause  rather  than 
reasonable  suspicion  is  the  required 
standard."  FRA  assumes  ACLU  intends 
to  refer  to  traditional  criminal  probable 
cause,  which  in  the  case  of  alcohol 
impairment  probably  requires  more  than 
a  mere  suspicion  (however  reasonable) 
to  warrant  arrest  (though  not  detention). 

FRA  recognizes  that  searches 
authorized  under  the  post-accident 
testing  provisions  must  conform  to  the 
requirements  of  the  Fourth  Amendment, 
since  the  prdvision  is  mandatory  on 
railroads  and  employees  alike  and  since 
blood  tests  are  searches  within  the 
ambit  of  the  Fourth  Amendment.  See 
Schmerber.  384  U.S.  at  767. 

Generally,  the  Fourth  Amendment 
requires  that  a  search  be  conducted  only 
pursuant  to  a  warrant.  However,  the 
ACLU  concedes  post-accident  testing  is 
a  clear  exception  to  the  warrant 
requirement.  Courts  have  sanctioned 
warrantless  searches  where  the  delay 
inherent  in  seeking  a  warrant  might  lead 
to  the  destruction  of  the  evidence.  See. 
e.g..  Schmerber  (upheld  a  compelled, 
warrantless  blood  test,  reasoning  that 
the  rapid  dissipation  of  alcohol  in  the 
blood  after  drinking  was  tantamount  to 
a  threatened  destruction  of  evidence). 
The  warrant  exception  also  exists  where 
the  search  is  pursuant  to  a  regulatory 
scheme  or  is  a  search  of  a  closely 
regulated  business.  See  Donovan  v. 
Dewey.  452  U.S.  594.  600  (1981). 
Railroading  is  such  a  business. 

Ordinarily,  a  search  must  be  based 
upon  probable  cause  to  believe  a 
violation  of  law  has  occurred.  Katz  v. 
United  States.  389  U.S.  347,  357  (1967). 
However,  probable  cause  is  not  an 
absolute  requirement  for  a  valid  search. 
The  fundamental  command  of  the 
Fourth  Amendment  is  that  searches  be 
"reasonable".  To  determine  the 
standard  of  reasonableness  governing 
any  specific  class  of  searches  requires  a 
court  to  balance  the  intrusiveness  of  the 
search  against  its  promotion  of 
legitimate  government  interests.  See 
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Hudson  V.  Palmer.  104  S.Ct.  3194  (1964) 
(determining  whether  an  expectation  of 
privacy  is  "legitimate"  or  "reasonable" 
necessarily  entails  a  balancing  of 
interests);  New  Jersey  v.  T.L.O..  105  S.Ct. 
733,  743  (1984)  ("Where  a  careful 
balancing  of  governmental  and  private 
interests  suggests  that  the  public  interest 
is  best  served  by  a  Fourth  Amendment 
standard  of  reasonableness  that  stops 
short  of  probable  cause,  we  have  not 
hesitated  to  adopt  such  a  standard.") 

The  Supreme  Court  has  in  several 
contexts  recognized  the  legality  of 
searches  based  on  suspicions  which, 
although  "reasonable",  do  not  rise  to  the 
level  of  probable  cause.  Customs 
officers  may  stop  and  subject  persons  to 
a  "border  search"  on  the  basis  of  mere 
suspicion  alone,  restricted  only  by  the 
requirement  that  the  search  be 
reasonable.  United  States  v.  Martinez- 
Fuerte.  428  U.S.  543,  562  (1976), 
(upholding  warrantless,  routine  border 
patrol  stops  of  vehicles  at  fixed 
checkpoints).  Airport  pre-boarding 
security  procedures,  including  searches, 
may  be  conducted  on  mere  or 
unsupported  suspicion.  United  States  v. 
Skipwith,  482  F.2d  1272, 1276  (5th  Cir. 
1973]  (standards  for  initiating  search  of 
person  at  boarding  gate  should  be  no 
more  stringent  than  those  applied  in 
border  crossing  situations).  See  also 
Sec.  &  Law  Enforcement  Emp.,  Dist.  C. 
82  V.  Carey.  Til  F.2d  187,  204-05  (2d  Cir. 
1984)  (reasonable  suspicion  standard 
governs  warrantless  strip  searches  of 
correction  officers);  Hunter  v.  Auger.  672 
F.2d  668,  674  (8th  Cir.  1982)  (reasonable 
suspicion  standard  governs  the  strip 
searches  of  visitors  to  penal 
institutions). 

In  administrative  search  situations,  a 
lesser  showing  of  suspected  reason  to 
search  is  used,  often  referred  to  as 
administrative  probable  cause. 
Administrative  probable  cause  requires 
that  a  search  satisfy  specific  neutral 
criteria  embodied  in  a  reasonable 
administrative  plan.  Donovan,  supra, 
452  U.S.  at  601;  Comoro  v.  Municipal 
Court,  387  U.S.  523,  538  (1967). 

Another  exception  to  the  probable 
cause  requirement  is  the  search  based 
upon  consent.  See  United  States  v. 
Mendenhall,  446  U.S.  544  (1980); 
Schneckloth  v.  Bustamonte.  412  U.S.  218 
(1973).  See  also.  United  States  v.  Sihier, 
562  F.2d  349,  351  (5th  Cir.  1977)  (where 
defendant  prison  guard  knew  that  all 
persons  entering  the  prison  were  subject 
to  search,  search  of  defendant  made 
after  he  entered  prison  for  work  was 
made  with  his  consent). 

These  currents  of  Fourth  Amendment 
law  converge  in  the  present  matter.  Any 
"search"  will  clearly  be  administrative 
and  not  in  aid  of  a  criminal 


investigation.  The  rule  provides  clear 
guidelines  as  to  when  post-accident 
testing  is  required:  and  the  system  of 
inspection  is  carefully  regulated  as  to 
time  and  manner  of  testing.  The  public 
interest  is  compelling,  and  the  degree  of 
intrusion  is  limited.  Employees  can 
reasonably  be  required  to  consent  to 
testing  on  the  basis  of  notice  provided  in 
this  final  rule.  It  is  not  surprising, 
therefore,  that  the  only  Federal  appeals 
court  that  has  ruled  on  a  similar 
program  has  found  it  without 
constitutional  defect.  Div.  241 
Amalgamated  Transit  U.  v.  Suscy.  538 
F.2d  1264  (7th  Cir.  1976),  cert  denied. 
429  U.S.  1029  (1978). 

Suscy  involved  a  rule  instituted  by  a 
public  employer  requiring  bus  drivers 
and  train  operators  to  submit  to  blood 
and  urine  tests.  In  Suscy  the  court  found 
that  the  state's  paramount  interest  in 
protecting  the  public  by  ensuring  that 
bus  and  train  operators  are  fit  to 
perform  their  jobs  outweighed  any 
individual  interest  in  refusing  to  disclose 
physical  evidence  of  intoxication  or 
drug  use.  538  F.2d  at  1267. 

The  ACLU  considered  this  case,  but 
misconstrued  it.  The  ACLU  argued  that 
Suscy  requires  a  finding  of 
individualized  probable  cause,  since  the 
regulation  required  the  concurrence  of 
two  supervisory  employees  that  an 
■employee  gave  grounds  for  suspicion  of 
impairment  before  post-accident  testing 
could  be  ordered.  In  fact,  the  Chicago 
Transit  Authority  policy  considered  in 
that  case  required  either  a 
particularized  suspicion  or  the 
occurrence  of  an  accident  in  order  to 
operate.  538  F.2d  at  1266.  It  is  true  that 
the  concurrence  of  two  supervisory 
employees  was  necessary  to  order  the 
tests  in  either  of  those  two  situations  (a 
condition  presumably  intended  to  check 
individual  discretion  under  a  program 
that  was  permissive  as  to  management 
action,  rather  than  mandatory),  but  it 
does  not  appear  from  the  Seventh 
Circuit  or  district  court  opinion  that 
specific  suspicion  of  alcohol  or  drug  use 
was  necessary  following  an  accident. 
Consequently,  the  court  never  held 
individualized  probable  cause  was 
required.  To  the  contrary,  the  court  cited 
Camara  v.  Municipal  Court,  387  U.S. 
523,  539  (1967).  for  the  existence  of 
"probable  cause."  Camara  is,  of  course, 
a  case  articulating  the  administrative 
probable  cause  test.  The  court  also 
specifically  noted  that  because  of  the 
substantial  public  safety  interest,  bus 
and  train  drivers  could  have  no 
reasonable  expectation  of  privacy  with 
regard  to  submitting  to  blood  and  urine 
tests.  538  F.2d  at  1267. 

The  final  rule  differs  somewhat  from 
the  proposed  rule  in  a  respect  material 


to  the  ACLU  line  of  argument.  The 
ACLU  contended  that  the  proposed 
criteria  for  post-accident  testing  "bears 
not  even  a  rational  relationship  to  the 
drug  or  alcohol  caused  impairment  of  a 
railroad  employee,  and  thus  adds 
nothing  to  any  showing  of  probable 
cause."  For  reasons  related  to  program 
effectiveness,  FRA  has  substantially 
reformulated  the  criteria  for  testing, 
focusing  more  heavily  on  those  events 
that  are  likely  to  involve  human  failure 
(as  well  as  retaining  events  that  involve 
substantial  public  interest).  Further 
refinement  of  the  system  is  not  possible, 
consistent  with  the  objective  of 
documenting  the  kind  of  alcohol  and 
drug  impainnenfs  that  are  escaping 
documentation  at  the  present  time. 

FRA  also  disagrees  with  the  ACLU 
contention  that  use  of  damage 
thresholds  adds  a  large  element  of 
discretion  to  the  testing  program. 
Although  a  railroad  will  have  the 
practical  ability  to  exercise  limited 
judgment  at  the  margin,  FRA  has 
focused  on  railroad  damage  costs,  which 
is  a  reasonably  objective  and 
determinable  criterion,  and  the  best 
available  for  the  purpose.  If  the  dollar 
limitations  of  the  rule  were  deleted. 
hundreds  of  additional  accidents  would 
be  required  to  be  included,  a  result 
presumably  not  consistent  with  the 
common  aim  of  FRA  and  the  conunenter 
to  limit  intrusions  to  the  minimum 
necessary.  Indeed,  the  categorical 
approach  of  the  rule  avoids  the  kind  of 
discretionary  action  that  may  run  afoul 
of  constitutional  protections.  Delaware 
V.  Prouse.  440  U.S.  648,  654-55  (1979) 
(police  stop  for  license  check  violates 
the  Fourth  Amendment  when  police  may 
exercise  'unbridled  discretion';  but  road 
block-type  stop  might  be  permissible). 

FRA  has  previously  addressed  the 
quality  of  the  hearing  required  after  an 
employee's  wrongful  refusal  to  be  tested 
and  acknowledges  the  ACLU's 
contribution  to  its  final  formulation. 

Authority  for  breath  and  urine  testing 
on  reasonable  cause.  ACLU  likewise 
found  fault  with  the  proposal  for  testing 
on  "just  cause,"  the  antecedent  of 
Subpart  D  of  the  final  rule,  asserting  that 
such  testing  would  be  warranted  only  in 
the  case  of  probable  cause. 

The  threshold  issue  with  respect  to 
application  of  the  Fourth  Amendment  to 
Subpart  D  is  whether  the  actions  of  the 
railroad  supervisor  in  requiring  the 
employee  to  submit  to  testing  at  a 
particular  time  and  place  constitute 
Federal  action.  The  rule  merely 
authorizes  testing  in  a  limited  subset  of 
situations  where  railroads  would  test 
were  they  not  constrained  by  union 
agreements  (and  perhaps  one  State 
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statute).  From  the  inception  of  the 
railroad  industry,  the  individual 
railroads  have  exercised  control  over 
alcohol  and  drug  use  by  employees. 
Until  this  final  rule,  by  contrast,  the 
Federal  Government  has  never 
exercised  jurisdiction  over  railroad 
employees'  use  of  drugs  or  alcohol;  and 
this  rule  does  not  Federalize  railroad 
disciplinary  actions  that  may  follow 
from  the  test  procedures  in  question. 
Action  of  a  private  party  does  not 
constitute  state  (or  Federal)  action 
unless  there  exists  a  close  nexus 
between  the  state  and  the  action  in 
question.  Jackson  v.  Metropolitan 
Edison.  419  U.S.  345  (1974);  Moose  Lodge 
No.  107  v.  Irvis.  407  U.S.  163  (1972). 
Neither  pervasive  government 
regulation,  nor  the  fact  that  the  action 
was  taken  pursuant  to  state  authority, 
are  by  themselves  sufficient  to  create 
the  necessary  nexus.  Jackson.  419  U.S. 
at  358.  Indeed,  the  fact  that  a  function  is 
mandated  by  Federal  regulation  may  not 
be  sufficient  to  create  Federal  action  if 
administration  is  wholly  private.  Blum  v. 
Yaretsky.  457  U.S.  991. 1008-1010  (1982) 
(no  state  action  though  Federal 
regulations  required  reviews  in 
question).  The  government's  mere 
encouragement  of  private  conduct  has 
been  consistently  held  not  to  convert 
private  action  into  state  action.  See 
Flags  Bros.  Inc.  v.  Brooks.  436  U.S.  149, 
164  (1978). 

Accordingly.  FRA  is  persuaded  that 
railroad  actions  to  require  breath  or 
urine  tests  under  authority  of  Subpart  D 
would  not  constitute  Federal  action. 

Assuming,  arguendo,  that  Fourth 
Amendment  protections  apply,  the  post- 
accident  analysis  above,  which 
demonstrates  that  no  warrant  or 
(traditional  criminal)  probable  cause  is 
required,  applies  to  the  reasonable 
cause  testing  situations.  Indeed, 
provisions  of  the  rule  that  authorize 
testing  on  "reasonable  suspicion" 
directly  respond  to  the  ACLU  concern 
that  suspicion  be  particularized.  In  the 
final  rule.  FRA  requires  training  of 
supervisors  to  ensure  the 
reasonableness  of  suspicion  with 
respect  to  drug  use. 

The  categorical  portions  of  the  rule 
are  specifically  designed  to  limit 
discretion  in  the  field.  Again,  the  nature 
and  scope  of  the  search  is  strictly 
limited  to  serve  the  legitimate 
governmental  interest  for  the  search. 
Only  breath  and  urine  samples  may  be 
required,  and  the  more  invasive  blood 
testing  procedure  is  optional  with  the 
employee. 

Like  post-accident  testing,  the  context 
is  civil,  and  the  search,  if  any.  is  best 
described  as  administrative.  The 
provisions  of  the  rule  are  analogous  to 


search  authority  contained  in 
regulations  upheld  by  the  Supreme 
Court  and  meet  the  requirements  for 
search  authority  outlined  in  those  cases. 
See  Donovan  v.  Dewey.  452  U.S.  594 
(1981)  (upheld  statutory  provisions 
allowing  routine  inspections  of  mines 
because  the  statute  provided  (1) 
statutory  criteria  for  the  search  and  (2) 
tailored  the  scope  of  the  inspections  to 
the  particular  safety  concerns  of  the 
regulated  business);  Colonnade  Catering 
Corp.  V.  United  States.  397  U.S.  72  (1970) 
(upheld  search  based  on  suspicion  ef 
violation  of  federal  liquor  laws  where 
search  of  regulated  industry  limited  in 
time,  place  and  scope.);  United  States  v. 
Biswell,  406  U.S.  311  (1972  (upheld 
statute  authorizing  ofjficials  to  enter  at 
their  discretion  the  premises  of  licensed 
gun  dealers  during  business  hours  to 
inspect  records,  firearms  and 
ammunition).  Compare  Marshall  v. 
Barlow's.  Inc..  436  U.S.  307  (1978) 
(warrant  required  for  searches  under  a 
statutory  scheme  that  (1)  failed  to  tailor 
the  scope  and  frequency  of  inspections 
to  the  particular  health  and  safety 
concerns  where  search  authorized  any 
place  where  work  is  performed  by  an 
employee,  and  (2)  failed  to  provide  any 
standards  to  guide  inspectors  in  the 
exercise  of  their  authority  to  search 
where  only  limitation  was  that  searches 
be  reasonable). 

Under  the  rule  the  decision  to  test  is 
made  in  response  to  either  a  reportable 
accident  or  injury  or  one  of  several 
enumerated  rule  violations  that  are 
indicative  of  a  serious  performance 
failure.  The  rule  specifically  outlines  the 
criteria  which  invoke  testing  and  the 
procedures  to  be  used.  The  presence  of 
some  degree  of  discretion  on  the  part  of 
decision  makers  is  inevitable.  The  mere 
presence  of  such  discretion  does  not 
subject  the  testing  authority  to  question. 
See  United  States  v.  Skipwith,  supra. 
482  F.  2d  at  1276  (discretion  involved  in 
applying  anti-hijacking  profile,  but 
criteria  for  search  upheld. 

Finally,  it  should  be  noted  that  FRA 
does>  not  authorize,  and  could  not 
legitimately  be  implicated  in.  any 
wrongful  requirement  for  testing  under 
color  of  the  regulation.  Indeed,  the 
railroad  would  be  subject  to  penalty  for 
any  such  excess.  The  rule  itself  defines 
the  parameters  within  which  it  may  be 
used. 

In  crafting  the  final  rule,  FRA  has 
further  limited  the  ability  of  railroads  to 
require  tests  after  accident/incidents 
and  rule  violations,  ensuring  that  the 
action  taken  by  the  railroad  is  rationally 
related  to  the  development  of  fitness 
information  in  cases  where  the  fitness  of 
the  particular  employee  is  in  doubt.  This 
approach  limits  the  discretion  of  the 


railroad  supervisor  to  the  extent 
practicable  consistent  with  the 
effectiveness  of  the  tool  conferred.  Were 
FRA  to  require  a  specific  individualized 
suspicion  of  alcohol  or  drug  impairment 
with  respect  to  each  employee  involved 
in  the  denominated  accidents/incidents 
and  rule  violations,  the  utility  of  the  rule 
as  a  tool  of  detection  and  deterrence 
would  be  substantially  diminished. 

Beyond  these  limitations  FRA  cannot 
go,  consistent  with  the  need  to  promote 
public  safety.  FRA  does  not  believe  that 
the  reasonableness  test  of  Fourth 
Amendment  need  be  read  to  put  the 
public  at  risk. 

Pre-employment  drug  screens.  The 
ACLU's  treatment  of  the  pre- 
employment  drug  screen  proposal  is 
summary  in  nature.  FRA  simply 
disagrees  that  the  relationship  between 
use  of  drugs  of  abuse  and  future 
impairment  is  attenuated.  The  issue  of 
drug  abuse  goes  directly  to  fitness,  and 
applicants  for  employment  may 
reasonably  be  required  to  have  their 
fitness  evaluated.  There  is  no  physical 
intrusion  required  beyond  existing  urine 
collection  procedures  normally 
employed  for  other  purposes.  FRA 
retains  the  requirement  that  the 
applicant  provide  a  valid  and  knowing 
consent  to  the  test. 

Alternative  methods.  In  its  comments 
and  filing  made  at  the  end  of  the  second 
public  comment  cycle  in  this  rulemaking, 
ACLU  suggested  that  alternate  means 
could  be  developed  for  determining 
employee  fitness  that  would  presumably 
not  require  any  "search"  within  the 
meaning  of  the  Fourth  Amendment.  FRA 
wishes  it  were  that  simple.  The  human 
organism  is  the  most  complex  known 
creation  in  the  universe.  Creating  an 
adequate  battery  of  tests  that  could 
measure  present  fitness  and  predict 
future  fitness  (as  alcohol  or  drug  levels 
might  rise  or  fall)  with  benchmarks  that 
would  be  generally  recognized  as  fair 
and  appropriate  is  a  task  that  could  be 
accomplished  only  over  the  very  long 
term.  Indeed,  various  methodologies  and 
devices  have  been  tried  in  the  highway 
mode,  but  have  thus  far  failed  of  general 
acceptance. 

Techniques  have  been  developed,  or 
are  under  development,  that  can  serve 
as  a  predicate  for  a  breath  or  body  fluid 
test,  but  they  generally  require  a 
significant  amount  of  training  and 
practice.  It  is  not  realistic  to  suppose 
that  railroad  supervisors,  who  are 
already  required  to  know  massive 
amounts  of  information  in  order  to 
discharge  their  responsibilities  properly, 
can  be  turned  into  expert  evaluators  of 
alcohol  and  drug  impairment. 
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Today  we  do  have  simple,  painless 
and  reliable  means  of  detecting  and 
confirming;  alcohol  and  drug  use  (and 
impairments!  that  do  not  offend  the 
dignity  of  the  individual  and  do  not 
require  significant  cost  or 
inconvenience.  Lives  and  limbs  are 
being  lost  in  the  short  term  and  will  be 
lost  in  the  mid-term  unless  we  I'se  the 
tools  available  to  use  now.  FRA  began 
this  rulemaking  process  with  an  ANPRM 
that  invited  ail  interested  parties  to 
identify  options  for  regulatory  action 
and  has  pursued  the  most  reasonable 
and  effective  means  identified  through 
that  process.  To  be  diverted  now  by 
unspecified  techniques  that  have  not  yet 
been  developed  would  be  both  tragic 
and  senseless. 

Implementation  of  the  Ride 

Petitions  for  Reconsideration 

Petitions  for  reconsideration  of  the 
action  announced  in  this  final  rule  may 
be  filed  under  the  FRA  Rules  of  Practice 
(49  CFR  Part  211).  not  later  than  October 
1. 1985.  FRA  will  endeavor  to  act  on  any 
such  petition  prior  to  the  effective  date 
of  the  rule. 

Phased  Implementation 

The  new  Part  219  will  be  implemented 
in  phases  beginning  with  the  effective 
date,  which  is  November  1, 1985. 
Compliance  with  Subpart  C  (post- 
accident  toxicological  testing)  is 
required  beginning  December  1, 1985, 
but  a  railroad  is  authorized  to 
commence  testing  in  compliance  with 
the  regulation  on  the  effective  date  of 
the  part.  Compliance  with  Subpart  F 
(pre-employment  drug  screens)  is 
required  beginning  on  March  1. 1986,  but 
compliance  is  authorized  on  and  after 
the  effective  date.  Additional  time  is 
provided  to  commence  testing  under 
Subparts  C  and  F  because  those 
provisions  are  mandatory  and  will 
require  some  logistical  preparation. 
Amendments  to  existing  rules  are 
effective  on  November  1, 1985,  except 
the  amendment  to  Part  225  (Accident/ 
Incident  Reporting),  which  is  effective 
January  1. 1986. 

Implementation  Conferences 

During  the  interval  between 
publication  of  this  fmal  rule  and  the 
effective  date.  FRA  will  hold  a  series  of 
regional  implementation  conferences  for 
the  purpose  of  explaining  the  Hnal  rule 
to  employee  representatives,  railroad 
managers  and  supervisors,  and  other 
interested  persons.  At  those  conferences 
FRA  will  introduce  the  Field  Manual 
and  provide  suggestions  for  addressing 
the  practical  problems  that  will  be 
occasioned  by  initial  implementation. 


The  dates  and  times  of  those 
conferences  will  be  announced  shortly. 
Those  wishing  to  attend  the  conferences 
are  requested  to  contact  Mr.  Walter 
Rockey  at  the  Office  of  Safety.  FRA 
(address  and  telephone  shown  above 
under  "FOR  FURTHER  INFORMATKM 
CONTACT")  indicating  the  location 
chosen,  number  of  persons  attending, 
and  the  address  and  telephone  number 
at  which  a  representative  of  the  person 
or  group  can  be  reached. 

Further  Rulemaking 

FRA  will  monitor  the  experience  of 
the  railroads  under  these  rules  and 
private  sector  actions  taken  to  address 
the  problem  of  alcohol  and  drug  use  in 
railroad  operations.  In  particular.  FRA 
will  carefully  review  the  results  of  the 
post-accident  testing  program,  data  from 
the  improved  system  of  accident/ 
incident  reporting,  reports  filed  under 
Part  217,  and  field  investigations  under 
this  Final  rule  to  determine  whether 
modification  of  these  requirements,  or 
additional  regulatory  initiatives,  may  be 
indicated.  FRA  will  take  particularly 
careful  notice  of  the  efforts  of  the 
railroads  and  employee  organizations  to 
address  the  safety  dimensions  of  alcohol 
and  drug  use  among  employees  not 
subject  to  the  coverage  of  the  Hours  of 
Service  Act  whose  functions  may, 
nevertheless,  impact  on  safety.  Such 
employees  may  include  persons  in 
supervisory  ranks,  maintenance-of-way 
employees,  car  and  locomotive 
department  personnel,  on-board 
passenger  service  personnel,  and  non- 
covered  yardmasters.  FRA  believes  that 
the  models  provided  by  this  rule  could 
help  form  the  basis  for  private  sector 
actions  that  would  obviate  the  need  for 
more  extensive  regulation. 

Although  FRA  is  not  presently 
announcing  further  rulemaking.  FRA 
nevertheless  welcomes  communications 
relevant  to  the  implementation  of  the 
Rnal  rule,  in  particular,  and  the  control 
of  alcohol  and  drug  use  on  the  railroads, 
in  general.  When  sufficient  experience 
has  been  gained  under  the  fmal  rule, 
FRA  will  set  this  matter  for  hearing  with 
a  view  to  appropriate  further  action. 

Regulatory  Impact 

E.O.  12291  and  DOT  Regulatory  Policies 
and  Procedures 

These  Hnal  regulations  have  been 
evaluated  in  accordance  with  existing 
regulatory  policies  and  are  considered 
to  be  non-major  under  Executive  Order 
12291.  However,  they  are  considered  to 
be  significant  under  the  DOT  policies 
and  procedures  (44  FR  11034;  February 
26. 1979]  because  they  initiate  a 
substantial  regulatory  program. 


Consequently.  FRA  has  prepared  and 
placed  in  the  rulemaking  docket  a 
regulatory  evaluation  addressing  the 
economic  impact  of  these  rules.  It  may 
be  inspected  and  copied  at  Room  6201, 
400  Seventh  Street.  S.W..  Washington. 
D.C.,  20590.  Copies  may  also  be 
obtained  by  submitting  a  written  request 
to  the  FRA  Docket  Clerk  at  the  same 
address. 

The  economic  evaluation  identifies 
total  estimated  annual  benefits  from 
avoidance  of  accidents  and  incidents  of 
$18,127,587  and  estimated  costs  of 
$12,665,573.  Both  benefits  and  costs  are 
stated  at  discounted  present  value  (10% 
discount  factor)  for  a  program  life  of  20 
years,  using  constant  1984  dollars.  The 
20-year  estimated  program  life  is  the 
term  used  in  the  analysis  accompanying 
the  NPRM,  and  FRA  believes  that  it  is 
reasonable  given  the  relatively  long 
tenure  of  supervisors  in  the  industry 
(who  will  require  training  at  start-up), 
the  useful  life  of  apparatus  to  be 
purchased  in  the  Hrst  year,  and  the 
replacement  and  recurring  costs 
assumed  over  the  program  life.  On  an 
annual  basis,  the  discounted  present 
value  of  benefits  averages  $006,380  and 
the  discounted  present  value  of  costs 
averages  $633,279.  The  benefit  to  cost 
ratio  is  1.43  to  1. 

This  ratio  is  conservative.  The 
estimated  benefits  rely  upon  the 
documented  data  base,  which  is 
undoubtedly  incomplete,  and  do  not 
include  estimates  of  undocumented 
safety  consequences.  Nor  do  the 
estimated  benefits  include  projections 
for  avoidance  of  the  following 
consequences  of  alcohol  and  drug- 
related  accidents:  costs  of  personal 
injuries  in  train  accidents  and  incidents 
(and  non-train  incidents  involving 
covered  employees);  non-railroad 
property  damage  in  train  accidents, 
including  lading  and  improvements  to 
adjacent  property;  emergency  response 
costs;  environmental  clean-up  costs;  and 
incidental  railroad  costs  such  as  wredi 
clearance,  train  delays,  and  hi^ier  crew 
costs. 

The  final  economic  evaluation,  like 
the  evaluation  prepared  for  the 
proposed  rule,  does  not  separately 
quantify  the  benefits  and  costs 
associated  with  the  provisions  on 
identification  of  troubled  employees 
(Subpart  E).  FRA  pointed  out  in  the 
initial  evaluation  that  railroads  and 
other  employers  that  have  experience 
with  employee  assistance  programs  find 
them  to  be  highly  cost-beneficial  in  their 
own  right.  Further,  many  of  the  benefits 
that  flow  firom  these  programs,  such  as 
improved  productivity,  reduced  health 
care  costs,  reduced  absenteeism,  and 
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the  like,  are  not  directly  relevant  to  the 
specific  objectives  of  these  rules.  FRA 
believes  that  the  voluntary  referral  and 
co-worker  report  policies  will  encourage 
the  establishment  of  employee 
assistance  programs  and  help  to 
strengthen  the  programs  already  in 
place.  FRA  has  deliberately  avoided  the 
kind  of  detailed  procedures  and 
standards  that  could  inhibit  the 
development  of  these  programs  or 
reduce  their  efficiency. 

FRA  has  refined  the  economic 
evaluation  employed  in  connection  with 
the  proposed  rules  to  reflect  changes 
incorporated  in  the  final  rules  and  the 
updated  accident  data  discussed  earlier. 
In  making  these  refinements  FRA  is 
relying  exclusively  on  its  own  research, 
since  the  commenters  neither  challenged 
nor  substantively  commented  on  FRA's 
initial  economic  evaluation. 

Regulatory  Flexibility  Act 

FRA  certifies  that  these  final  rules 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  rules  apply  only  to 
railroads  and,  accordingly,  will  have  no 
direct  impact  on  small  units  of 
government,  businesses  and  other 
organizations.  As  noted  earlier.  State 
rail  agencies  will  be  free  to  participate 
in  the  administration  of  these  rules  but 
are  not  required  to  do  so. 

Although  a  substantial  number  of 
small  railroads  are  subject  to  these 
regulations  the  economic  impact  of  the 
rules  will  not  be  significant  for  several 
reasons.  Only  a  very  few  accidents 
occur  each  year  on  these  small  railroads 
that  will  require  compliance  with  post- 
accident  testing  provisions  of  the  rule. 
FRA  has  excluded  very  small  railroads 
from  the  requirements  of  Subpart  C 
(Authorization  to  Test  for  Cause). 
Subpart  E  (Identification  of  Troubled 
Employees),  and  Subpart  F  (Pre- 
Employment  Drug  Screens).  The 
remaining  small  railroads  will 
experience  very  little  impact  from  the 
pre-employment  drug  screen  provisions 
because  of  the  small  number  of  new 
hires  and  the  low  per-unit  cost  of 
testing.  The  authorization  to  test  for 
cause  is.  of  course,  permissive. 
Satisfaction  of  the  provisions  on 
identification  of  troubled  employees 
should  not  present  significant  problems, 
since  resources  for  evaluation  and 
counseling  of  employees  are  widely 
available  on  a  fee-for-service  or  contract 
basis  in  the  private  market;  and  the 
American  Short  Line  Railroad 
Association  reports  that  most  small 
railroads  view  their  substance  abuse 
problems  as  minimal  or  nonexistent.  In 
general,  small  railroads  are  well 
situated  to  satisfy  the  requirements  of 


these  rules  because  of  their  limited 
employee  populations,  geographically 
more  compact  operations  and  greater 
capacity  to  provide  close  supervision. 
Although  FRA  specifically  requested 
comment  on  the  impact  of  these  rules  on 
small  entities,  FRA  did  not  receive  any 
comments  that  directly  addressed  this 
issue.  The  comments  that  focused  on  the 
appropriateness  of  making  certain 
aspects  of  the  proposed  rules  applicable 
to  small  railroads  are  discussed  above 
in  the  context  of  incorporating  further 
exclusionary  provisions  in  the  rule  itself. 

Paperwork  Reduction  Act 

The  rules  being  adopted  in  this 
proceeding  contain  revised  information 
collection  requirements  in  the  following 
sections:  219.203.  219.205,  219.207, 
219.209,  219.211,  219.213.  219.301.  219.303. 
219.305.  219.307.  219.309.  219.401.  219.405. 
219.407,  219.501,  219.503.  Revised 
information  collection  requirements  are 
also  contained  in  the  amendments  to 
S  217.13  and  S  225.17.  The  Office  of 
Management  and  Budget  (OMB)  has 
approved  the  information  collection 
requirements  in  the  proposed  rule,  but 
has  not  yet  approved  the  revised 
information  collection  requirements  of 
this  final  rule.  FRA  is  submitting  these 
revised  information  collection 
requirements  to  OMB  for  approval  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.).  FRA  anticipates  that 
OMB  will  undertake  prompt  action  on 
these  requests  for  approval.  When  OMB 
has  approved  these  revised 
requirements.  FRA  will  publish  a  notice 
in  the  Federal  Register  announcing  that 
action.  Section  219.21  of  the  new  Part 
219  has  been  reserved  to  list  the 
information  collection  sections  and  the 
control  number  assigned  by  OMB. 
Compliance  with  the  revised 
information  collection  requirements  is 
not  required  until  the  approvals  have 
been  provided  and  the  control  number 
has  been  assigned.  Any  comments  on 
the  revised  information  collection 
requirements  should  be  provided  to  Mr. 
Gary  Waxman.  Regulatory  Policy 
Branch.  Office  of  Management  and 
Budget,  New  Executive  Office  Building. 
726  Jackson  Place.  N.W.,  Washington, 
D.C.  20503. 

Environmental  Impact 

FRA  has  evaluated  these  regulations 
in  accordance  with  its  procedures  for 
ensuring  full  consideration  of  the 
environmental  impact  of  FRA  actions  as 
required  by  the  National  Environmental 
Policy  Act  (42  U.S.C.  4321  et  seq.).  other 
environmental  statutes,  Executive 
Orders,  and  DOT  Order  5610.1c.  These 
regulations  meet  the  criteria  that 


establish  this  as  a  non-major  action  for 
environmental  purposes. 

List  of  Subjects    . 

49  CFR  Part  212 

Railroad  safety.  State  Safety 
Participation  Program. 

49  CFR  Part  217 

Railroad  safety,  Railroad  operating 
rules.  Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  218 

Railroad  safety.  Railroad  operating 
practices. 

49  CFR  Part  219 

Railroad  safety,  Control  of  alcohol 
and  drug  use.  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  225 

Railroad  safety.  Accident/incident 
reporting.  Reporting  and  record  keeping 
requirements. 

In  consideration  of  the  foregoing. 
Chapter  II,  Subtitle  B.  of  Title  49,  Code 
of  Federal  Regulations  is  amended  as 
follows: 

1.  A  new  Part  219  is  added  to  read  as 

follows: 

PART  219— CONTROL  OF  ALCOHOL 
AND  DRUG  USE 

Subpart  A— General 


Sec. 

219.1 

Purpose  and  scope. 

219.3 

Applications. 

219.5 

DeHnitions. 

219.7 

Waivers. 

219.9 

Responsibility  for  compliance. 

219.11 

Consent  required:  implied. 

219.13 

Preemptive  effect. 

219.15 

Alcohol  concentrations  in  blood  and 

breath. 

219.17 

Construction. 

219.19 

Field  Manual. 

219.21 

(Reserved) 

Subpart  B — Prohibition 

219.101    Alcohol  and  drug  use  prohibited. 
219.103    Prescribed  and  over-the-counter 
drugs. 

Subpart  C— Post-Accident  Toxicological 
Testing 

219.201  Events  for  which  testing  is  required. 

219.203  Responsibilities  of  railroads  and 

employees. 

219.205  Sample  collection  and  handling. 

219.207  Fatality. 

219.209  Reports  of  tests  and  refusals. 

219.211  Analysis  and  follow-up. 

219.213  Unlawful  refusals;  consequences. 

Subpart  O— Authorization  To  Test  for 
Cause 

219.301    Testing  for  reasonable  cause. 
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219.303    Breath  test  procedures  and 

safeguards. 
219.305    Urine  test  procedures  and 

safeguards. 
219.307    Standards  for  urine  assays. 
219.309    Presumption  of  impairment;  notice. 

Subpart  E— Idtntification  of  Troubled 
Empk>y««« 

219.401  Requirement  for  policies. 

219.403  Voluntary  referral  policy. 

219.405  Co-worker  report  policy. 

219.407  Alternate  policies. 

Sul>part  F— Pr«-Employm«nt  Drug  Screens 

219.501    Pre-employment  drug  screens. 
219.503    Notification:  records. 
219.505    Refusals. 
Appendix  A — Schedule  of  Civil  Penalties 

Authority:  Sec.  202  and  209,  Pub.  L  91-458, 
84  Stat.  971  and  975,  as  amended  (45  U.S.C. 
431.  438)  and  49  CFR  1.49.  Subpart  C  also 
issued  under  sec.  208,  Pub.  L  91-458.  84  Stat. 
974,  as  amended  (45  U.S.C.  437). 

Subpart  A— General 

S  219.1    Purpoee  and  scope. 

(a)  The  purpose  of  this  part  is  to 
prevent  accidents  and  casualties  in 
railroad  operations  that  result  from 
impairment  of  employees  by  alcohol  or 
drugs. 

(b)  This  part  prescribes  minimum 
Federal  safety  standards  for  control  of 
alcohol  and  drug  use.  This  part  does  not 
restrict  a  railroad  from  adopting  and 
enforcing  additional  or  more  stringent 
requirements  not  inconsistent  with  this 
part. 

9219.3    Application. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  this  part  applies  to — 

(1)  Railroads  that  operate  rolling 
equipment  on  standard  gage  track  which 
is  part  of  the  general  railroad  system  of 
transportation;  and 

(2)  Railroads  that  provide  commuter 
or  other  short-haul  rail  passenger 
service  in  a  metropolitan  or  suburban 
area  (as  described  by  section  202(k]  of 
the  Federal  Railroad  Safety  Act  of  1970. 
as  amended),  specifically  including  any 
entity  providing  such  service  as  a 
common  carrier  engaged  in  interstate  or 
foreign  commerce. 

(b)  Subparts  D,  E,  and  F  do  not  apply 
to  a  railroad  that  employs  not  more  than 
15  employees  covered  by  the  Hours  of 
Service  Act  (45  U.S.C.  61-64b). 

§219.5    Definitions. 

As  used  in  this  part — 

(a)  "Alcohol"  means  ethyl  alcohol 
(ethanol).  References  to  use  or 
possession  of  alcohol  include  use  or 
possession  of  any  beverage,  mixture  or 
preparation  containing  ethyl  alcohol. 

(b)  "CAMI"  means  the  Civil 
Aeromedical  Institute  of  the  Federal 
Aviation  Administration.  References  to 


CAMI  are  to  that  organization's 
Toxicology  Research  Laboratory. 

(c)  "Controlled  substance"  has  the 
meaning  assigned  by  21  U.S.C.  802  and 
includes  all  substances  listed  on 
Schedules  I  through  V  as  they  may  be 
revised  from  time  to  time  (21  CFR  Parts 
1301-1316). 

(d)  "Covered  employee"  means  a 
person  who  has  been  assigned  to 
perform  service  subject  to  the  House  of 
Service  Act  (45  U.S.C.  61-64b)  during  a 
duty  tour,  whether  or  not  the  person  has 
performed  or  is  currently  performing 
such  service,  and  any  person  performs 
such  service. 

(e)  "Covered  service"  means  service 
for  a  railroad  that  is  subject  to  the  Hours 
of  Service  Act  (45  U.S.C.  61-64b),  but 
does  not  include  any  period  the 
employee  is  relieved  of  all 
responsibilities  and  is  free  to  come  and 
go  without  restriction. 

(f)  "Co-worker"  means  another 
employee  of  the  railroad,  including  a 
working  supervisor  direcUy  associated 
with  a  yard  or  train  crew,  such  as  a 
conductor  or  yard  foreman,  but  not 
including  any  other  railroad  supervisor, 
special  agent  or  officer. 

(g)  "Drug"  means  any  substance 
(other  than  alcohol)  that  has  known 
mind  or  function-altering  effects  on  a 
human  subject,  specifically  including 
any  psychoactive  substance  and 
including,  but  not  limited  to,  controlled 
substances. 

(h)  "EAP  Counselor"  means  a  person 
or  persons  qualified  by  experience, 
education,  or  training  to  counsel  persons 
affected  by  substance  abuse  problems 
and  to  evaluate  their  progress  in 
recovering  from  or  controlling  such 
problems.  An  "EAP  counselor"  may  be  a 
qualified  full-time  salaried  employee  of 
the  railroad,  a  qualified  practitioner  who 
contracts  with  die  railroad  on  a  fee-for- 
service  or  other  basis,  or  a  qualified 
physician  designated  by  the  railroad  to 
perform  functions  in  connection  with 
alcohol  or  drug  abuse  evaluation  or 
counseling.  As  used  in  these  rules,  an 
EAP  Counselor  owes  a  duty  to  the 
railroad  to  make  an  honest  and  fully 
informed  evaluation  of  the  condition 
and  progress  of  the  employee. 

(i)  "Field  Manual"  refers  to  the 
document  described  in  section  219.19  of 
this  subpart. 

(j)  "FRA"  means  the  Federal  Railroad 
Administration,  U.S.  Department  of 
Transportation. 

(k)  "FRA  representative"  means  the 
Associate  Administrator  for  Safety, 
FRA,  the  Associate  Administrator's 
delegate  (including  a  qualified  State 
inspector  acting  under  Part  212  of  this 
chapter),  the  Chief  Counsel,  FRA,  or  the 
Chief  Counsel's  delegate. 


(1)  "Hazardous  material"  means  a 
commodity  designated  as  a  hazardous 
material  by  Part  172  of  this  title. 

(m)  "Impact  accident"  means  a  train 
accident  consisting  of  a  head-on 
collision,  a  rear-end  collision,  a  side 
collision  (including  a  collision  at  a 
railroad  crossing  at  grade),  a  switching 
collision,  or  impact  with  a  deliberately- 
placed  obstruction  such  as  a  bumping 
post.  The  following  are  not  impact 
accidents:  (1)  An  accident  in  which  the 
derailment  of  equipment  causes  an 
impact  with  other  rail  equipment:  and 
(2)  impact  of  rail  equipment  with  ■- 
obstructions  such  as  fallen  trees,  rock  or 
snow  slides,  livestock,  etc. 

(n)  "Independent"  means  not  under 
the  ownership  or  control  of  the  railroad 
and  not  operated  or  staffed  by  a 
salaried  officer  or  employee  of  the 
railroad.  The  fact  that  the  railroad  pays 
for  services  rendered  by  a  medical 
facility  or  laboratory,  selects  that  entity 
for  performing  tests  under  this  part  or 
has  a  standing  contractual  relationship 
with  that  entity  to  perform  tests  under 
this  part  or  perform  other  medical 
examinations  or  tests  of  railroad 
employees  does  not,  by  itself,  remove 
the  facility  from  this  definition. 

(o)  "Medical  facility"  means  a 
hospital,  clinic,  physician's  office,  or 
laboratory  where  toxicological  samples 
can  be  collected  according  to  recognized 
professional  standards. 

(p)  "Medical  practitioner"  means  a 
physician  or  dentist  licensed  or 
otherwise  authorized  to  practice  by  the 
state. 

(q)  "NTSB"  means  the  National 
Transportation  Safety  Board. 

(r)  "Possess"  means  to  have  on  one's 
person  or  in  one's  personal  effects  or 
imder  one's  control.  However,  the 
concept  of  possession  as  used  in  this 
part  does  not  include  control  by  virtue 
of  presence  in  the  employee's  personal 
residence  or  other  similar  location  off  of 
railroad  property. 

(s)  "Reportable  injury"  means  an 
injury  reportable  under  Part  225  of  this 
tide. 

(t)  "Reporting  threshold"  means  an 
amount  specified  in  §  225.19(c)  of  this 
title,  as  adjusted  from  time  to  time  in 
accordance  with  Appendix  A  to  Part  225 
of  this  title. 

(u)  "Supervisory  employee"  means  an 
officer,  special  agent,  or  other  employee 
of  the  railroad  who  is  not  a  co-wor4cer 
and  who  is  responsible  for  supervising 
or  monitoring  the  conduct  or 
performance  of  one  or  more  employees. 

(v)  'Train."  except  as  context 
requires,  means  a  locomotive  coupled, 
with  or  without  cars.  (A  locomotive  is  a 
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self-propelled  onif  of  equipment  which 
can  be  used  in  train  service.) 

(w)  'Train  accident"  means  a 
passenger,  freight,  or  work  train 
accident  described  in  §  225.19(c)  of  this 
title  ("Rail  equipment  accident '). 
including  an  accident  involving  a 
switching  movement. 

(x)  "Train  incident"  means  an  event 
involving  the  movement  of  railroad  on- 
track  equipment  that  results  in  a 
casually  but  in  which  railroad  property 
damage  does  not  exceed  the  reporting 
threshold. 

§219.7    Waivers. 

(a)  A  person  subject  to  a  requirement 
of  this  part  may  petition  the  Federal 
Railroad  Administration  for  a  waiver  of 
compliance  with  such  requirement. 

(b)  Each  petition  for  waiver  under  this 
section  must  be  filed  in  the  manner  and 
contain  the  information  required  by  Part 
211  of  this  chapter. 

(c)  If  the  Administrator  finds  that 
waiver  of  comphance  is  in  the  public 
interest  and  is  consistent  with  railroad 
safety,  the  Administrator  may  granJ  the 
waiver  subject  to  any  necessary 
conditions. 

ii  219.9    ResponaMNHty  for  comptianc*. 

(a)  A  railroad  that — 

(1)  Having  actual  knowledge,  requires 
or  permits  an  employee  to  go  or  remain 
on  duty  in  covered  service  while  in 
violation  of  §  219.101; 

(2)  Fails  to  exercise  due  diligence  to 
assure  compliance  with  S  219/101  by  a 
covered  employee; 

(3)  Willfully  and  with  actual 
knowledge,  requires  an  employee  to 
submit  to  testing  in  reliance  on  section 
219J01  without  observance  of  the 
conditions  and  safeguards  contained  in 
subpart  D  of  this  part: 

(4)  Fails  to  adopt  or  publish,  or 
willfully  and  with  actual  knowledge 
fails  to  implement,  a  policy  required  by 
Subpart  E  of  this  part;  or 

(5)  Fails  to  comply  with  any  other 
requirement  of  this  part;  shall  be 
deemed  to  have  violated  this  part  and 
shall  be  subject  to  a  civil  penalty  as 
provided  in  Appendix  A. 

(b)  For  purposes  of  paragraph  (a)(1)  of 
this  section,  the  knowledge  imputed  to 
the  railroad  shall  be  limited  to  that  of  a 
railroad  management  employee  (such  as 
a  supervisor  deemed  an  "officer." 
whether  or  not  such  person  is  a 
corporate  officer)  or  a  supervisory 
employee  in  the  offending  employee's 
chain  of  command. 

(c)  The  "knowledge  ■  referred  to  in  this 
section  and  the  penalty  schedule 
(Appendix  A)  is  knowledge  of  the 
applicable  facts.  Knowledge  of  this  part 


like  other  provisions  of  Federal  law,  is 
conclusively  presumed. 

§219l11    CooMnt  raquirvd;  knpUMl 

(a)  Any  employee  who  performs 
covered  service  for  a  railroad  on  or  after 
November  1, 1985,  shall  be  deemed  to 
have  consented  to  testing  as  required  in 
Subpart  C  and  D  of  this  part;  and 
consent  is  implied  by  performance  of 
such  service. 

(b)  Each  such  employee  shall 
participate  in  such  testing,  as  required 
under  the  conditions  set  forth  in  this 
part  by  a  representative  of  the  railroad 
orFRA. 

(c)  A  covered  employee  who  is 
required  to  be  tested  under  Subpart  C  or 
D  and  who  is  taken  to  a  medical  facility 
for  observation  or  treatment  after  an 
accident  or  incident  shall  be  deemed  to 
have  consented  to  the  release  to  FRA  of 
the  following: 

(1)  The  remaining  portion  of  any  body 
fluid  sample  taken  by  the  treating 
facility  within  12  hours  of  the  accident 
or  incident  that  is  not  required  for 
medical  purposes,  together  with  any 
normal  medical  facility  record(s) 
pertaining  to  the  taking  of  such  sample; 

(2)  The  results  of  any  laboratory  tests 
conducted  by  or  for  the  treating  facility 
on  such  sample:  and 

(3)  The  identity,  dosage,  and  lime  of 
administration  of  any  dn^ 
administered  by  the  treating  facility 
prior  to  the  time  samples  were  taken  by 
the  treating  facility  or  prior  to  the  time 
samples  were  taken  in  compliance  with 
this  part. 

(d)  An  employee  required  to 
participate  in  body  fluid  testing  under 
Subpart  C  (post-accident  toxicological 
testing)  shall,  if  requested  by  the 
representative  of  the  railroad.  FRA.  or 
the  medical  facihty.  evidence  consent  to 
taking  of  samples  and  their  release  for 
toxicological  analysis  under  Subpart  C 
by  promptly  executing  a  consent  form,  if 
required  by  the  medical  facility. 

(e)  Nothing  in  this  part  shall  be 
construed  to  authorize  the  use  of 
physical  coercion  or  any  other 
deprivation  of  liberty  in  order  to  compel 
breath  or  body  fluid  testing. 

(f)  Any  railroad  employee  who 
performs  service  for  a  railroad  on  or 
after  November  1, 1985,  shall  be  deemed 
to  have  consented  to  removal  of  body 
fluid  and/or  tissue  samples  necessary 
for  toxicological  analy.sis  from  the 
remains  of  such  employee,  if  such 
employee  dies  within  12  hours  of  an 
accident  or  incident  described  in 
Subpart  C  as  a  result  of  such  event.  This 
consent  is  specifically  required  of 
employees  not  in  covered  service,  as 
well  as  employees  in  covered  service. 


§219.13    PrMmptIv*  vrfcct. 

(a)  Under  section  205  of  the  Federal 
Railroad  Safety  Act  of  1970  (45  U.S.C. 
434),  issuance  of  these  regulations 
preempts  any  State  law,  rule,  regulation, 
order  or  standard  covering  the  same 
subject  matter,  except  a  provision 
directed  at  a  local  hazard  that  is 
consistent  with  this  part  and  that  does 
not  impose  an  undue  burden  on 
interstate  commerce. 

(b)  FRA  does  not  intend  by  issuance 
of  these  regulations  to  preempt 
provisions  of  State  criminal  law  that 
impose  sanctions  for  reckless  conduct 
that  leads  to  actual  loss  of  life,  injury  or 
damage  to  property,  whether  such 
provisions  apply  specifically  to  railroad 
employees  or  generally  to  the  public  at 
large. 

S  2 1 9. 1 5    Alcohol  concentrations  In  blood 
and  breatti. 

(a)  In  this  part  blood  alcohol 
concentration  (BAC)  is  expressed  as  a 
"percentage"  weight  to  volume.  For 
example,  a  BAC  of  ".04  percent"  means 
that  there  is  .04  gram  (four  hundredths  of 
one  gram)  of  alcohol  in  100  milliliters  of 
whole  blood.  This  is  the  same  quantity 
as  "40  milligrams  percent"  (40 
milligrams  in  100  milliliters). 

(b)  For  the  purpose  of  determioing 
blood  alcohol  concentration  through  an 
analysis  of  the  breath,  tiie  amount  of 
alcohol  in  one  part  of  blood  shall  be 
presumed  to  equal  the  amount  of  alcohol 
in  2100  parts  of  an  expired  breath 
sample  (by  volume). 

§  219.17    Construction. 

Nothing  in  this  part — 

(a)  Restricts  the  power  of  FRA  to 
conduct  investigations  under  section  206 
of  the  Federal  Railroad  Safety  Act  of 
1970,  as  amended;  or 

(b)  Creates  a  private  right  of  action  on 
the  part  of  any  person  for  enforcement 
of  the  provisions  of  this  part  or  for 
damages  resulting  from  noncompliance 
with  this  part. 

§  219.19  Flald  Manual. 

(a)  Technical  procedures  for  post- 
accident  testing  required  by  Subpart  C 
of  this  part,  recommended  practice 
standards  for  breath  and  urine  testing 
under  Subpart  D  of  this  part,  and  related 
materials  designed  to  assist  the 
railroads  in  establishing  programs  for 
control  of  alcohol  and  drug  use  are 
contained  in  the  FRA  Alcohol  and  Drug 
Field  Manual  which  is  revised  from  time 
to  time  by  the  Office  of  Safety,  FRA. 

(b)  The  Field  Manual  may  be 
inspected  at  the  Office  of  the  Associate 
Administrator  for  Safety.  FRA.  400 
Seventh  Street.  SW..  Washington.  D.C. 
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20590.  The  Field  Manual  may  be 
purchased  the  National  Technical 
Information  Service,  Order  Department. 
5285  Port  Royal  Road,  SpringField, 
Virginia  22161. 

§219.21    [R«Mrv«d] 
Subpart  B— Prohibitions 

§219.101    Alcohol  and  drug  use 
prohibited. 

(a)  Prohibitions.  Except  as  provided  in 
§  219.103— 

(1)  No  employee  may  use  or  possess 
alcohol  or  any  controlled  substance 
while  assigned  by  a  railroad  to  perform 
covered  service; 

(2)  No  employee  may  report  for 
covered  service,  or  go  or  remain  on  duty 
in  covered  service  while — 

(i)  Under  the  influence  of  or  impaired 
by  alcohol; 

(ii)  Having  .04  percent  or  more  alcohol 
in  the  blood;  or 

(iii)  Under  the  influence  of  or  impaired 
by  any  controlled  substance. 

(b)  Controlled  substance.  "Controlled 
substance"  is  defined  by  §  219.5  of  this 
part.  Controlled  substances  are  grouped 
as  follows:  marijuana,  narcotics  (such  as 
heroin  and  codeine)  stimulants  (such  as 
cocaine  and  amphetamines), 
depressants  (such  as  barbiturates  and 
minor  tranquilizers),  and  hallucinogens 
(such  as  the  drugs  known  as  PCP  and 
LSD).  Controlled  substances  include 
illicit  drugs  (Schedule  I),  drugs  that  are 
required  to  be  distributed  only  by  a 
medical  practitioner's  prescription  or 
other  authorization  (Schedules  II 
through  IV,  and  some  drugs  on  Schedule 
V),  and  certain  preparations  for  which 
distribution  is  through  documented  over 
the  counter  sales  (Schedule  V  only). 

(c)  Railroad  rules.  Nothing  in  this 
section  restricts  a  railroad  from 
imposing  an  absolute  prohibition  on  the 
presence  of  alcohol  or  any  drug  in  the 
body  fluids  of  persons  in  its  employ, 
whether  in  furtherance  of  the  purpose  of 
this  part  or  for  other  purposes. 

(d)  Construction.  This  section  shall 
not  be  construed  to  prohibit  the 
presence  of  an  unopened  container  of  an 
alcoholic  beverage  in  a  private  motor 
vehicle  that  is  not  subject  to  use  in  the 
business  of  the  railroad;  nor  shall  it  be 
construed  to  restrict  a  railroad  from 
prohibiting  such  presence  under  its  own 
rules. 

§  2 1 9. 1 03    Prescribed  and  o ver-ttie-counter 
drugs. 

(a)  This  subpart  does  not  prohibit  the 
use  of  a  controlled  substance  (on 
Schedule  II  through  V  of  the  controlled 
substance  list)  prescribed  or  authorized 
by  a  medical  practitioner,  or  possession 
incident  to  such  use.  if — 


(1)  The  treating  medical  practitioner 
or  a  physician  designated  by  the 
railroad  has  made  a  good  faith 
judgment,  with  notice  of  the  employee's 
assigned  duties  and  on  the  basis  of  the 
available  medical  history,  that  use  of  the 
substance  by  the  employee  at  the 
prescribed  or  authorized  dosage  level  is 
consistent  with  the  safe  performance  of 
the  employee's  duties;  and 

(2)  The  substance  is  used  at  the 
dosage  prescribed  or  authorized. 

(b)  This  subpart  does  not  restrict  any 
discretion  available  to  the  railroad  to 
require  that  employees  notify  the 
railroad  of  therapeutic  drug  use  or 
obtain  prior  approval  for  such  use. 

Subpart  C— Post-Accident 
Toxicological  Testing 

§  219.201    EvenU  for  wtiich  testing  is 
required. 

(a)  List  of  events.  On  and  after 
December  1, 1985,  except  as  provided  in 
paragraph  (b)  of  this  section,  post- 
accident  toxicological  tests  shall  be 
conducted  after  any  event  that  involves 
one  or  more  of  the  circumstances 
described  in  paragraph  (a)  (1)  through 
(3)  of  this  section: 

(1)  Major  train  accident.  Any  train 
accident  that  involves  one  or  more  of 
the  following: 

(i)  A  fatality; 

(ii)  Release  of  a  hazardous  material 
accompanied  by — 

(A)  An  evacuation;  or 

(B)  A  reportable  injury  resulting  from 
the  hazardous  material  release  [e.g., 
from  fire,  explosion,  inhalation,  or  skin 
contact  with  the  material);  or 

(iii)  Damage  to  railroad  property  of 
$500,000  or  more. 

(2)  Impact  accident.  An  impact 
accident  resulting  in — 

(i)  A  reportable  injury;  or 
(ii)  Damage  to  railroad  property  of 
$50,000  or  more. 

(3)  Fatal  train  incident.  Any  train 
incident  that  involves  a  fatality  to  any 
on-duty  railroad  employee. 

(b)  Exception.  No  test  shall  be 
required  in  the  case  of  a  collision 
between  railroad  rolling  stock  and  a 
motor  vehicle  or  other  highway 
conveyance  at  a  rail/highway  grade 
crossing. 

(c)  Good  faith  determinations.  (1)  The 
railroad  representative  responding  to 
the  scene  of  the  accident/incident  shall 
determine  whether  the  accident/ 
incident  falls  within  the  requirements  of 
paragraph  (a)  of  this  section  or  is  within 
the  exception  described  in  paragraph  (b) 
of  this  section.  It  is  the  duty  of  the 
railroad  representative  to  make 
reasonable  inquiry  into  the  facts  as 
necessary  to  make  such  determinations. 


In  making  such  inquiry,  the  railroad 
representative  shall  consider  the  need  to 
obtain  samples  as  soon  as  practical  in 
order  to  determine  the  presence  or 
absence  of  impairing  substances 
reasonably  contemporaneous  with  the 
accident/incident.  The  railroad 
representative  satisfies  the  requirement 
of  this  section  if,  after  making 
reasonable  inquiry,  the  representative 
exercises  good  faith  judgment  in  making 
the  required  determinations. 

(2)  A  railroad  is  not  in  violation  of  this 
subpart  if  its  representative  has  made 
such  reasonable  inquiry  and  exercised 
such  good  faith  judgment  but 
nevertheless  errs  in  determining  that 
post-accident  testing  is  not  required. 

(3)  A  railroad  does  not  act  in  excess 
of  its  authority  under  this  subpart  if  its 
representative  has  made  such 
reasonable  inquiry  and  exercised  such 
good  faith  judgment,  but  its  later 
determineii  after  investigation,  that  one 
or  more  of  the  conditions  thought  to 
have  required  testing  were  not,  in  fact, 
present 

§219.203    ResponeMRties  Of  rairoeds  and 
employee*. 

(a)  Employees  tested.  (1)  Following 
each  accident  and  incident  described  in 
S  219.201.  the  railroad  (or  railroads) 
shall  take  all  practicable  steps  to  assiire 
that  all  covered  employees  of  the 
railroad  directly  involved  in  the 
accident  or  incident  provide  blood  and 
urine  samples  for  toxicological  testing 
byPRA. 

(2)  Such  employees  shall  specifically 
include  each  and  every  operating 
employee  assigned  as  a  crew  member  of 
any  train  involved  in  the  accident  or 
incident.  In  any  case  where  an  operator, 
dispatcher,  signal  maintainer  or  other 
covered  employee  is  directly  and 
contemporaneously  involved  in  the 
circumstances  of  the  accident/incident 
those  employees  shall  also  be  required 
to  provide  samples. 

(3)  An  employee  is  excluded  from 
testing  under  the  following 
circumstances: 

(i)  In  any  case  of  an  accident/incident 
for  which  testing  is  mandated  only 
under  §  219.201(a)(2)  of  this  subpart  (an 
"impact  accident")  or  §  219.201(a)(3) 
("fatal  train  incident"),  if  the  railroad 
representative  can  immediately 
determine,  on  the  basis  of  specific 
information,  that  the  employee  had  no 
role  in  the  cause(s)  of  the  accident/ 
incident. 

(ii)  The  following  provisions  govern 
accidents/incidents  involving  non- 
covered  employees: 
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(A)  Surviving  non-covered  employees 
are  not  subfect  to  testing  under  this 
subpart. 

(B]  Testing  of  the  remains  of  noo- 
covbred  employees  who  are  fatally 
injured  in  train  accidents  and  incidents 
is  required. 

(b)  Timely  sample  collection.  (1)  The 
railroad  shaO  make  every  reasonable 
effort  to  assure  that  samples  are 
provided  as  soon  as  possible  after  the 
accident  or  incident. 

(2)  This  paragraph  shall  not  be 
construed  to  inhibit  the  employees 
required  to  be  tested  from  performing,  in 
the  immediate  aftermath  of  the  accident 
or  incident,  any  duties  that  may  be 
necessary  fw  the  preservation  of  life  or 
property.  However,  where  practical,  the 
railroad  shall  utilize  other  employees  to 
perform  such  duties. 

(3)  In  the  case  of  a  revenue  passenger 
train  which  is  in  proper  condition  to 
continue  to  the  next  station  or  its 
destination  after  an  accident  or  incident, 
the  railroad  shall  consider  the  safety 
and  convenience  of  passengers  in 
determining  whether  the  crew  is 
immediately  available  for  testing.  A 
relief  crew  shall  be  called  to  relieve  the 
train  crew  as  soon  as  possible. 

(c)  Place  of  sample  collection.  (IJ 
Employees  shall  be  transported  to  an 
independent  medical  facility  where  the 
samples  shall  be  obtained.  In  all  cases 
blood  shall  be  drawn  only  by  a  qualified 
medical  professional  or  by  a  qualified 
technician  subject  to  the  supervision  of 
a  qualified  medical  professional. 

(2)  In  the  case  of  an  injured  employee, 
the  railroad  shall  request  the  treating 
medical  facility  to  obtain  the  samples. 

(d)  Obtaining  cooperation  of  facility. 
(t)  in  seeking  the  cooperation  of  a 
medical  facility  in  obtaining  a  sample 
under  this  subpart,  the  railroad  shall,  as 
necessary,  make  specific  reference  to 
the  requirements  of  this  subpart 

(2)  If  zn  injured  employee  is 
unconscioos  or  otherwise  unable  to 
evidence  consent  to  the  procedure  and 
the  treating  medical  facility  declines  to 
obtain  a  blood  sample  after  having  been 
acquainted  with  the  requirements  of  this 
subpart,  the  railroad  shall  immediately 
notify  FRA  by  toll  free  telephone,  Area 
Code  800-424-0201,  stating  the 
employee's  name.  th«  medical  faciUty. 
its  location,  the  name  of  the  appropriate 
decisional  anthority  at  the  medical 
facihty.  and  the  telephone  number  at 
which  that  person  can  be  reached.  FRA 
will  then  take  appropriate  measures  to 
assist  in  obtaining  the  required  sample. 

(e)  Discretioa  a^physicaa.  Nothing  in 
this  subpart  shall  be  construed  to  limit 
the  discretion  of  a  physician  to 
determine  whether  drawing  a  blood 
sample  is  consistent  with  the  health  of 


an  injured  employee  or  an  employee 
afflicted  by  any  other  condition  that 
may  preclude  drawing  the  specified 
quantity  of  blood. 

{219.205    Sampl*  coiKtion  and  handUng. 

(a)  General.  Samples  shall  be 
obtained,  marked,  preserved,  handled, 
and  made  available  to  FRA  consistent 
with  the  requireoients  of  this  section 
and  the  Field  Manual. 

(b)  Information  requirements.  In  order 
to  process  samples,  analyze  the 
significance  of  laboratory  findings,  and 
notify  the  railroads  and  employees  of 
test  results,  it  is  necessary  to  obtain 
basic  information  concerning  the 
accident/incident  and  any  treatment 
administered  after  the  accident/ 
incident.  Accordingly,  the  railroad 
representative  shall  complete  the 
information  required  by  FRA  Form 
6180.73  for  shipping  with  the  samples. 
Each  employee  subject  to  testing  shall 
cooperate  in  completion  of  the  required 
information  on  FRA  Form  6180.74  for 
inclusion  in  the  shipping  kit  and 
processing  of  the  samples.  The  railroad 
representative  shall  request  an 
appropriate  representative  of  the 
medical  facility  to  complete  the 
remaining  portion  of  the  information  on 
each  Form  6180.74.  One  Form  618a 73 
shall  be  forwarded  in  the  shipping  kit 
with  each  group  of  samples.  One  Form 
618a74  shall  be  forwarded  in  the 
shipping  kit  for  each  employee  who 
provides  samples. 

(c)  Shipping  kit.  (1)  FRA  and  CAMl 
prepare  and  make  available  for 
purchase  a  limited  number  of  standard 
shipping  kits  for  the  purpose  of  routine 
handling  of  toxicological  samples  under 
this  subpart.  Whenever  possible, 
samples  shall  be  placed  in  the  shipping 
kit  prepared  for  shipment  according  to 
the  instructions  provided  in  the  kit  and 
the  Field  Manual.  Specifications  for  kits 
are  contained  in  the  Field  Manual. 

(2)  Kits  may  be  ordered  directly  from 
CAML  The  address  is  Forensic 
Toxicology  Laboratory  (AAC-114).  Civil 
Aeromedical  Institute.  Federal  Aviation 
Administration.  Mike  Monroney 
Aeronautical  Center.  6500  S.  MacArthur 
Blvd..  Oklahoma  City,  Oklahoma  73125. 

(3)  FRA  maintains  a  limited  number  of 
kits  at  its  field  offices.  A  Class  HI 
railroad  may  utilize  kits  in  FRA 
possession,  rather  than  maintaining 
such  kits  on  its  property. 

(d)  Shipment  Samples  shall  be 
shipped  by  pre-paid  air  freight  (or  other 
means  adequate  to  ensure  delivery 
within  twenty-four  (24)  hours)  to  the 
Toxicology  Laboratory.  Civil 
Aeromedical  Institute,  Oklahoma  City. 
Oklahoma  73125.  If  courier  pickup  is  not 
available  at  the  medical  facility  where 


the  samples  are  collected,  the  railroad 
shall  promptly  transport  the  shipping  kit 
holding  the  samples  to  the  nearest  point 
of  shipment  via  air  freight  or  equivalent 
means. 

§219.207    FataUty. 

(a)  In  the  case  of  an  employee  fatality 
in  an  accident  or  incident  described  in 

S  219.201.  body  fluid  and/or  tissue 
samples  shall  be  obtained  from  the 
remains  of  the  employee  for 
toxicological  testing.  To  ensure  that 
samples  are  timely  collected,  the 
railroad  shall  immediately  notify  the 
appropriate  local  authority  (such  as  a 
coroner  or  medical  examiner)  of  the 
fatality  and  the  requirements  of  this 
subpart,  making  available  the  shipping 
kit  and  requesting  the  local  authority  to 
assist  in  obtaining  the  necessary  body 
fluid  or  tissue  samples.  The  railroad 
shall  also  seek  the  assistance  of  the 
custodian  of  the  remains,  if  a  person 
other  than  the  local  authority. 

(b)  If  the  local  authority  or  custodian 
of  the  remains  declines  to  cooperate  in 
obtaining  the  necessary  samples,  the 
railroad  shall  immediately  notify  FRA 
by  toll  free  telephone.  Area  Code  800- 
424-0201,  providing  the  following 
information: 

(1]  Date  and  location  of  the  accident 
or  incident; 

(2)  Railroad: 

(3)  Name  of  the  deceased: 

(4)  Name  and  telephone  number  of 
custodian  of  the  remains:  and 

(5)  Name  and  telephone  number  of 
local  authority  contacted. 

(c)  A  coroner,  medical  examiner, 
pathologist.  Aviation  Medical  Examiner, 
or  other  quahfied  professional  is 
authorized  to  remove  the  required  body 
fiuid  and/or  tissue  samples  from  the 
remains  on  request  of  the  railroad  or 
FRA  pursuant  to  this  part:  an  i.  in  so 
acting,  such  person  is  the  delegii!<>  of  the 
Administrator  under  section  206  of  the 
Federal  Railroad  Safety  Act  of  1970  (45 
U.S.C.  437)  (but  not  the  agent  of  the 
Secretary  for  purposes  of  the  Federal 
Tort  Claims  Act).  Such  qualified 
professional  may  rely  upon  the 
representations  of  the  railroad  or  FRA 
representative  with  respect  to  the 
occurrence  of  the  event  requiring  that 
toxicological  tests  be  conducted  and  the 
coverage  of  the  deceased  employee 
under  these  rules. 

(d)  The  Field  Manual  specifies  body 
fluid  and/or  tissue  samples  required  for 
toxicological  analysis  in  the  case  of  a 
fatality. 

§219.209    Reports  of  tests  and  refusal*. 

(a)(1)  A  railroad  that  has  experiencedv 
one  or  more  events  for  which  samples 
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were  obtained  shall  provide  prompt 
telephonic  notification  summarizing 
such  events.  Notification  shall  be 
provided  to  the  Office  of  Safety  FRA,  at 
(202)  426-0897  (8:30  a.m.  to  5«)  pan.  EST 
or  EDT)  during  the  Federal  work  week. 

(2)  Each  telephonic  report  shall 
contain: 

(i)  Name  of  railroad; 

(ii)  Name,  title  and  telephone  number 
of  person  making  the  report; 

(iii)  Time,  date  and  location  of  the 
accident/incident: 

(iv)  Brief  summary  of  the 
circumstances  of  the  accident/incident, 
including  basis  for  testing;  and 

(v)  Number,  names  and  occupations  of 
employees  tested. 

(b)  If  the  railroad  is  unable,  as  a  result 
of  non-cooperation  of  an  employee  or 
for  any  other  reason,  to  obtain  a  sample 
and  cause  it  to  be  provided  to  FRA  as 
required  by  this  section,  the  railroad 
shall  make  a  concise  narrative  report  of 
the  reason  for  such  failure  and,  if 
appropriate,  any  action  taken  in 
response  to  the  cause  of  such  failure. 
This  report  shall  be  appended  to  the 
report  of  the  accident/incident  required 
to  be  submitted  under  Part  225  of  this 
subchapter. 

§  21S^1 1    Analysis  and  foMowup. 

(a)  (1)  CAMI  undertakes  prompt 
analysis  of  samples  provided  under  this 
subpart,  consistent  with  the  need  to 
develop  all  relevant  information  and 
produce  a  complete  report. 

(2)  FRA  notifies  the  railroad  and  the 
tested  employee  of  the  results  of  the 
toxicological  analysis  and  permits  the 
employee  to  respond  in  writing  to  the 
results  of  the  test  prior  to  preparing  any 
final  investigation  report  concerning  the 
accident  or  incident.  Results  of  the 
toxicological  analysis  and  any  response 
from  the  employee  are  also  promptly 
made  available  to  the  National 
Transportation  Safety  Board  on  request. 

(b)  (1)  The  toxicology  report  may 
contain  a  statement  of  pharmacological 
significance  to  assist  FRA  and  other 
parties  in  understanding  the  data 
reported.  No  such  statement  may  be 
construed  as  a  finding  of  probable  cause 
in  the  accident  or  incident. 

(2)  The  toxicology  report  is  a  part  of 
the  report  of  the  accident/incident  and 
therefore  subject  to  the  limitation  of 
section  4  of  the  Accident  Reports  Act  (45 
U.S.C.  41)  (prohibiting  use  of  the  report 
for  any  purpose  in  any  action  for 
damages]. 

(c)  (1)  It  is  in  the  public  interest  to 
ensure  that  any  railroad  disciplinary 
actions  that  may  result  from  accidents 
and  incidents  for  which  testing  is 
required  under  this  subpart  are  disposed 
of  on  the  basis  of  the  most  complete  and 


reliable  information  available  so  that 
responsive  action  will  be  appropriate. 
Therefore,  during  the  interval  between 
an  accident  or  incident  and  the  date  that 
the  railroad  receives  notification  of  the 
results  of  the  toxicological  analysis,  any 
provisions  of  collective  bargaining 
agreements  establishing  maximum 
periods  for  charging  employees  with  rule 
violations,  or  for  holding  an 
investigation,  shall  not  be  deemed  to  run 
as  to  any  offense  involving  the  accident 
or  incident  {i.e.,  such  periods  shall  be 
tolled). 

(2)  This  pit)vision  shall  not  be 
construed  to  excuse  the  railroad  from 
any  obligation  to  timely  charge  an 
employee  (or  provide  other  actual 
notice)  where  the  railroad  obtains 
sufficient  information  relating  to  alcohol 
or  drug  use.  impairment  or  possession  or 
other  rule  violations  prior  to  receipt  of 
toxicological  analysis. 

(3)  This  provision  does  not  authorize 
holding  any  employee  out  of  service 
pending  receipt  of  toxicological 
analysis;  nor  does  it  restrict  a  railroad 
from  taking  such  action  in  an 
appropriate  case. 

(d)  Each  sample  provided  under  this 
subpart  is  retained  for  not  less  than  six 
months  following  the  date  of  the 
accident  or  incident  and  may  be  made 
available  to  the  National  Transportation 
Safety  Board  (on  request)  or  to  a  party 
in  litigation  upon  ser\'ice  of  appropriate 
compulsory  process  on  the  custodian  of 
the  sample  at  least  ten  (10)  days  prior  to 
the  return  date  of  such  process.  It  is  the 
policy  of  FRA  to  request  the  Attorney 
General  to  oppose  production  of  the 
sample  to  a  party  in  litigation  unless  a 
copy  of  the  subpoena,  order,  or  other 
process  is  contemporaneously  served  on 
the  Chief  Counsel.  FRA.  Washington. 
DC 

§219.213    Unlawful  refusals; 
consequencas. 

(a)  Disqualification.  (1)  An  employee 
who  refuses  to  cooperate  in  providing  a 
blood  or  urine  sample  following  an 
accident  or  incident  specified  in  this 
section  shall  be  withdrawn  from 
covered  service  and  shall  be  deemed 
disqualified  for  covered  service  for  a 
period  of  nine  (9)  months. 

(2)  The  disqualification  required  by 
this  paragraph  shall  apply  with  respect 
to  employment  in  covered  service  by 
any  railroad  with  notice  of  such 
disqualification. 

(3)  The  requirement  of  disqualification 
for  nine  (9)  months  does  not  limit  any 
discretion  on  the  part  of  the  railroad  to 
impose  additional  sanctions  for  the 
same  or  related  conduct. 

(b)  Procedures.  (1)  Prior  to  or  upon 
withdrawing  the  employee  from  covered 


service  under  this  section,  the  railroad 
shall  provide  notice  of  the  reason  for 
this  action  and  an  opportimity  for 
hearing  before  a  presiding  officer  other 
than  the  charging  official.  This  hearing 
may  be  consolidated  with  any  other 
disciplinary  hearing  arising  from  the 
same  accident  or  incident  (or  conduct 
directly  related  thereto),  but  the 
presiding  officer  shall  make  separate 
findings  as  to  the  disqualification 
required  by  this  section. 

(2)  The  hearing  shall  be  convened 
within  the  period  specified  in  the 
applicable  collective  bargaining 
agreement.  In  the  absence  of  an 
agreement  provision,  the  employee  may 
demand  that  the  hearing  be  convened 
within  10  calendar  days  of  the 
suspension  or.  in  the  case  of  an 
employee  who  is  unavailable  due  to 
injury,  illness,  or  other  sufficient  cause, 
within  10  days  of  the  date  the  cfiai^ged 
employee  becomes  available  for 
hearing. 

(3)  A  post-suspension  proceeding 
conforming  to  the  requirements  of  an 
applicable  collective  bargaining 
agreement,  together  with  the  provisions 
for  adjustment  of  disputes  under  section 
3  of  the  Railway  Labor  Act.  shaU  be 
deemed  to  satisfy  the  procedural 
requirements  of  this  paragraph. 

(c)  Subject  of  bearing.  The  hearing 
required  by  this  section  shall  determine 
whether  the  employee  refused  to  submit 
to  testing,  having  been  requested  to 
submit,  under  authority  of  this  subpart 
by  a  representative  of  the  railroad  or  an 
FRA  representative.  In  determining 
whether  a  disqualification  is  required, 
the  hearing  official  shall,  as  appropriate, 
also  consider  the  following: 

(1)  Whether  the  railroad  made  a  good 
faith  determination,  based  on 
reasonable  inquiry,  that  the  accident  or 
incident  was  within  the  mandatory 
testing  requirements  of  this  subpart;  and 

(2)  In  a  case  where  a  blood  test  was 
refused  on  the  ground  it  would  be 
inconsistent  with  the  employee's  health, 
whether  such  refusal  was  made  in  good 
faith  and  based  on  medical  advice. 

Subpart  D— Autlwrization  to  Test  for 
Cause 

§  219.301    Testing  for  reasonabia  cause. 

(a)  Authorization.  A  railroad  may. 
under  the  conditions  specified  in  this 
subpart,  require  any  covered  employee, 
as  a  condition  of  employment  in  covered 
service,  to  cooperate  in  breath  or  urine 
testing,  or  both,  to  determine  compliance 
with  {  219.101  of  this  part  of  a  raikt>ad 
rule  implementing  the  requirements  of 
§  219.101.  This  authority  is  limited  to 
testing  after  observations  or  events  that 
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occur  during  duty  hours  (including  any 
period  of  overtime  or  emergency 
service).  The  provisions  of  this  subpart 
apply  only  when,  and  to  the  extent  that, 
the  test  in  question  is  conducted  in 
reliance  upon  the  authority  conferred  by 
this  section. 

(b)  Reasonable  cause  for  breath  tests. 
The  following  circumstances  constitute 
reasonable  cause  for  the  administration 
of  breath  tests  under  this  section: 

(1)  Reasonable  suspicion.  A 
supervisory  employee  of  the  railroad 
has  a  reasonable  suspicion  that  the 
employee  is  currently  under  the 
influence  of  or  impaired  by  alcohol,  or 
alcohol  in  combination  with  a  controlled 
substance,  based  upon  specific,  personal 
observations  that  the  supervisory 
employee  can  articulate  concerning  the 
appearance,  behavior,  speech  or  body 
odors  of  the  employee; 

(2)  Accident/incident.  The  employee 
has  been  involved  in  an  accident  or 
incident  reportable  under  Part  225  of 
this  title,  and  a  supervisory  employee  of 
the  railroad  has  a  reasonable  suspicion 
that  the  employee's  acts  or  omissions 
contributed  to  the  occurrence  or  severity 
of  the  accident  or  incident;  or 

(3)  Rule  violation.  The  employee  has 
been  directly  involved  in  one  of  the 
following  operating  rule  violations  or 
errors: 

(i)  Noncomphance  with  a  train  order, 
track  warrant,  timetable,  signal 
indication,  special  instruction  or  other 
direction  with  respect  to  movement  of  a 
train  that  involves — 

(A)  Occupancy  of  a  block  or  other 
segment  of  track  to  which  entry  was  not 
authorized: 

(B)  Failure  to  clear  a  track  to  permit 
opposing  or  following  movement  to 
pass; 

(C)  Moving  across  a  railroad  crossing 
at  grade  «vithout  authorization;  or 

(D)  Passing  an  absolute  restrictive 
signal  or  passing  a  restrictive  signal 
without  stopping  (if  required); 

(ii)  Failure  to  protect  a  train  as 
required  by  a  rule  consist  with  §  218.37 
of  this  title; 

(iii)  Operation  of  a  train  at  a  speed 
that  exceeds  the  maximum  authorized 
speed  by  at  least  ten  (10)  miles  per  hour 
or  by  fifty  percent  (50%)  of  such 
maximum  authorized  speed,  whichever 
is  less; 

(iv)  Alignment  of  a  switch  in  violation 
of  a  railroad  rule  or  operation  of  a 
switch  under  a  tram; 

(v)  Failure  to  apply  or  stop  short  of 
derail  as  required; 

(vi)  Failure  to  secure  a  hand  brake  or 
failure  to  secure  sufficient  hand  brakes; 
or 

(vii)  In  the  case  of  a  person 
performing  a  dispatching  function  or 


block  operator  function,  issuance  of  a 
train  order  or  establishment  of  a  route 
that  fails  to  provide  proper  protection 
for  a  train, 
(c)  Reasonable  cause  for  urine  test — 

(1)  Accident/incident  and  rule 
violation.  Except  as  provided  in 
paragraph  (c)(2)  of  this  section,  each  of 
the  conditions  set  forth  in  paragraphs 
(b)(2)  ("accident/incident")  and  (b)(3) 
("ride  violation")  of  this  section  as 
constituting  reasonable  cause  for  breath 
testing  also  constitutes  reasonable 
cause  with  respect  to  urine  testing. 

(2)  Reasonable  suspicion.  Reasonable 
cause  also  exists  where  a  supervisory 
employee  of  the  railroad  has  a 
reasonable  suspicion  that  the  employee 
is  currently  under  the  influence  of  or 
impaired  by  alcohol  or  a  controlled 
susbstance,  based  upon  specific, 
personal  observations  that  the 
supervisory  employee  can  articulate 
concerning  the  appearance,  behavior, 
speech,  or  body  odors  of  the  employee, 
subject  to  the  following  limitations: 

(i)  An  employee  may  be  required  to 
submit  to  urine  testing  for  reasonable 
suspicion  only  if  the  determination  is 
made  by  at  least  two  supervisory 
employees;  and 

(ii)  If  the  determination  to  require 
urine  testing  is  based  upon  suspicion 
that  the  employee  is  under  the  influence 
of  or  impaired  by  a  controlled 
substance,  at  least  one  supervisory 
employee  responsible  for  the  decision  to 
require  urine  testing  must  have  received 
at  least  three  (3)  hours  of  training  in  the 
signs  of  drug  intoxication  consistent 
with  a  program  of  instruction  on  file 
with  FRA  under  Part  217  of  this  title. 
Such  program  shall,  at  a  minimum, 
provide  information  concerning  the 
acute  behavioral  and  apparent 
physiological  effects  of  the  major  drug 
groups  on  the  controlfed  substances  list 
(narcotics,  depressants,  stimulants, 
hallucinogens,  and  marijuana). 

(d)  Preference  for  breath  test  where 
alcohol  suspected.  If  an  employee  is 
specifically  suspected  only  of  being 
under  the  influence  of  or  impaired  by 
alcohol,  breath  testing  is  the  preferred 
means  of  confirmation.  The  railroad 
shall  conduct  a  breath  test  before 
requiring  a  urine  test  unless  to  do  so 
would  not  be  feasible  because  of 
unavailability  of  a  testing  device  or 
other  considerations  of  safety  or 
efficiency. 

(e)  Limitation  for  Subpart  C  events. 
The  compulsory  urine  testing  authority 
conferred  by  this  section  does  not  apply 
with  respect  to  any  event  subject  to 
post-accident  toxicological  testing  as 
required  by  §  219.201  of  this  part. 
However,  use  of  compulsory  breath  test 
authority  is  authorized  in  any  case 


where  breath  test  results  can  be 
obtained  in  a  timely  manner  at  the  scene 
of  the  accident  and  conduct  of  such  tests 
does  not  materially  impede  the 
collection  of  samples  under  Subpart  C. 

(f)  Time  limitation.  Nothing  in  this 
section  shall  authorize  testing  of  an 
employee  after  the  expiration  of  an  8- 
hour  period  from  the  time  of  the 
observations  or  other  events  described 
in  this  section. 

(g)  Construction.  Nothing  in  this 
subpart  requires  a  railroad  to  undertake 
breath  testing  as  a  requisite  to  any 
disciplinary  action  or  restricts  the 
discretion  of  a  railroad  to  proceed  based 
solely  on  evidence  of  behavior,  personal 
observations,  or  other  evidence 
customarily  relied  upon  in  such 
investigations  or  hearings. 

§  219.303    Breath  test  procedures  and 
safeguards. 

(a)  Except  as  provided  in  paragraph 
(d)  of  this  section,  the  following 
conditions  apply  to  breath  testing 
authorized  by  this  subpart. 

(1)  Testing  devices  shall  be  selected 
from  among  those  listed  on  the 
Conforming  Products  List  of  Evidential 
Breath  Measurement  Devices  amended 
and  published  in  the  Federal  Register 
from  time  to  time  by  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA).  Department  of 
Transportation.  This  listing  is  also 
contained  in  the  current  Field  Manual. 

(2)  Each  device  shall  be  properly 
maintained  and  shall  be  cahbrated  by 
use  of  a  calibrating  unit  listed  on  the 
NHTSA  Conforming  Products  List  of 
Calibrating  Units  for  Breath  Alcohol 
Testers  (as  amended  and  published  and 
contained  in  the  current  Field  Manual) 
with  sufficient  frequency  to  ensure  the 
accuracy  of  the  device  (within  plus  or 
minus  .01  percent),  but  not  less 
frequently  than  provided  in  the 
manufacturer's  instructions. 

(3)  Tests  shall  be  conducted  by  a 
trained  and  qualified  operator.  The 
operator  shall  have  received  training  on 
the  operational  principles  of  the 
particular  instrument  employed  and 
practical  experience  in  the  operation  of 
the  device  and  use  of  the  breath  alcohol 
calibrating  unit  (reference  standard).  A 
copy  of  the  training  program  shall  be 
filed  with  FRA  in  conjunction  with  the 
filing  required  by  S  217.11  of  this  title. 

(4)  Tests  shall  be  conducted  in 
accordance  with  procedures  specified 
by  the  manufacturer  of  the  testing 
device,  consistent  with  sound  technical 
judgment,  and  shall  include  appropriate 
restrictions  on  ambient  air  temperature. 

(5)  If  an  initial  test  is  positive,  the 
employee  shall  be  tested  again  after  the 
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expiration  of  a  period  of  not  less  than  15 
minutes,  in  order  to  confirm  that  the  test 
has  properly  measured  the  alcohol 
content  of  deep  lung  air. 

(b)  Because  of  the  inherent  limitations 
of  the  instrumentation,  any  indicated 
breath  test  result  of  less  than  .02  percent 
shall  be  deemed  a  negative  test. 

(c]  In  any  case  where  a  breath  test  is 
intended  for  use  in  the  railroad 
disciplinary  process  and  the  result  is 
positive,  the  employee  shall  be  given  the 
prompt  opportunity  to  provide  a  blood 
sample  at  an  independent  medical 
facility  for  analysis  by  a  competent 
independent  laboratory.  The  railroad 
shall  provide  the  required  transportation 
to  facilitate  the  blood  test. 

(d)(1)  Under  the  circumstances  set 
forth  in  9  219.301,  a  railroad  may  require 
an  employee  to  participate  in  a 
screening  test  solely  for  the  purpose  of 
determining  whether  the  conduct  of  a 
test  meeting  the  criteria  of  paragraph  (a) 
of  this  section  is  indicated.  If  the 
screening  test  is  negative  within  the 
meaning  of  paragraph  (b)  of  this  section, 
the  employee  shall  not  be  required  to 
submit  to  further  testing  under  this 
subpart.  If  the  screening  test  is  positive, 
no  consequence  shall  attach  except  that 
the  employee  may  be  removed  from 
covered  service  for  the  period  necessary 
to  conduct  a  breath  test  meeting  the 
criteria  of  paragraph  (a)  of  this  section 
or  a  urine  test  meeting  the  requirements 
of  §§  219.305  and  219.307  of  this  subpart 
(consistent  with  S  219.301(d)  of  this 
subpart). 

(2)  The  conduct  of  a  screening  test 
shall  not  excuse  the  requirement  of 
paragraph  (a)  of  this  section  that  at  least 
two  breath  samples  be  tested,  but  the 
requirement  that  a  15-minute  interval 
elapse  between  tests  shall  be  deemed  to 
be  satisfied  if  the  second  test  meeting 
the  criteria  of  paragraph  (a)  of  this 
section  is  conducted  at  least  15  minutes 
after  the  screening  test. 

§219.305    Urin*  test  procedures  and 
safeguards. 

(a)  Urine  shall  be  collected  at  an 
independent  medical  facility.  Personnel 
of  the  medical  facility  shall  supervise 
the  collection  procedure. 

(b)  The  railroad  shall  establish 
procedures  with  the  medical  facility  and 
the  laboratory  selected  for  testing  to 
ensure  positive  identification  of  each 
sample  and  accurate  reporting  of 
laboratory  results. 

(c)  A  urine  test  procedure  may  include 
the  provision  of  not  more  than  two 
samples  from  the  same  employee. 

(d)  In  any  case  where  a  urine  test  is 
intended  for  use  in  the  railroad 
disciplinary  process,  the  employee  shall 
be  given  the  opportunity  to  provide  a 


blood  sample  at  the  independent 
medical  facility  for  analysis  by  a 
competent  independent  laboratory. 

(e)  Nothing  in  this  subpart  restricts 
any  discretion  available  to  the  railroad 
to  request  or  require  that  an  employee 
cooperate  in  additional  body  fluid 
testing. 

§219.307    Standards  for  urtne  assays. 

(a)  Laboratory  standards.  A  railroad 
employing  the  urine  testing  authority 
conferred  by  this  subpart  shall  ensure 
that— 

(1)  Urine  testing  authorized  by  this 
part  shall  be  undertaken  only  by  an 
independent  laboratory  (or  laboratories) 
proficient  in  the  testing  of  urine  for 
alcohol  and  drugs  of  abuse. 

(2)  Each  such  laboratory  that  performs 
a  confirmatory  procedure  under 
paragraph  (b)  of  this  section  shall 
regularly  participate  in  an  external 
quality  control  program  that  involves 
the  analysis  of  samples  submitted  by  a 
reference  laboratory.  Quality  control 
samples  should  include  actual  body 
fluid  samples  previously  analyzed  by 
the  reference  laboratory,  and  should  not 
be  limited  to  spiked  samples.  Where 
practicable,  known  samples  shall  be 
submitted  to  the  laboratory  on  a  blind 
basis  (so  that  the  source  of  the  sample  is 
believed  to  be  a  customer  of  the 
laboratory). 

(b)  Screening  and  confirmation.  Each 
sample  shall  be  analyzed  by  a  method 
that  is  reliable  within  known  tolerances. 
If  the  screening  test  is  positive  for  a 
substance  other  than  alcohol,  a 
remaining  portion  bf  the  same  sample 
shall  be  retested  by  another  method. 
The  confirmation  test  shall  utilize  a 
scientifically-recognized  method 
capable  of  providing  quantitative  data 
specific  to  the  drug  (or  metabolite(s)) 
detected.  An  immunoassay  (including  a 
radio  immunoassay)  is  not  an 
acceptable  confirmatory  test  for  this 
purpose. 

(c)  Laboratory  reports.  (1)  Reports  of 
positive  urine  tests  shal,  at  minimum, 
state  (i)  the  type  of  test  conducted,  both 
for  screening  and  confirmation,  (ii)  the 
results  of  each  test,  (iii)  the  sensitivity 
(cut-off  point)  of  the  methodology 
employed  for  confirmation,  and  (iv)  any 
available  information  concerning  the 
niargin  of  accuracy  and  precision  of  the 
quantitative  data  reported  for  the 
confirmation  test  (or,  in  the  case  of 
alcohol,  for  the  single  test  procedure). 
However,  in  the  case  of  a  negative  test 
(either  for  screening  or  confirmation), 
the  report  shall  specify  only  that  the  test 
was  negative  for  the  particular 
substance. 


(2)  A  legible  copy  of  the  laboratory 
report  shall  promptly  be  made  available 
to  the  employee  tested. 

S  219.309    Presumption  of  trnpairment; 


(a)  If  an  employee's  urine  sample  has 
tested  positive  for  a  controlled 
substance  (or  its  metabolite(B)]  in  a  test 
authorized  by  this  subpart  and  the 
employee  was  afforded  and  declined  the 
opportunity  to  provide  a  blood  sample, 
the  railroad  (or  a  board  of  arbitration) 
may,  in  the  absence  of  persuasive 
evidence  to  the  contrary,  presume  iram 
the  presence  of  the  identified  controlled 
substance  that  the  employee  was 
impaired  by  that  controlled  substance 
within  the  meaning  of  §  219.101  of  this 
subpart. 

(b)(l]  Each  railroad  that  utilizes  the 
urine  testing  authority  conferred  by  this 
subpart  shall  provide  effective  notice  of 
the  presumption  created  by  this  section 
to  each  of  its  covered  employees.  A 
railroad  is  deemed  to  have  provided 
such  notice  if  it  includes  a  statement 
similar  in  substance  to  the  statement  set 
forth  in  paragraph  (b)(2)  of  this  section 
in  its  book  of  rules,  timetable,  special 
instructions,  or  other  publication  that  is 
made  available  to  each  covered 
employee  and  with  which  each  such 
employee  is  required  to  be  familiar. 

(2)  The  following  statement  provides 
the  required  notice: 

Under  Federal  Railroad  Administratioa 
(FRA)  safety  regulaUons,  you  may  be 
required  to  provide  a  urine  sample  after 
certain  accidents  and  incidents  or  at  any  time 
the  company  reasonably  suspects  that  you 
are  under  the  influence  of.  or  impaired  by, 
drugs  while  on  duty.  Because  of  its 
sensitivity,  the  urine  test  may  reveal  whether 
or  not  you  have  used  certain  drugs  %irithin  the 
recent  past  (in  a  rare  case,  up  to  sixty  dajrs 
before  the  sample  is  collected).  As  a  general 
matter,  the  test  cannot  distinguish  between 
recent  use  off  the  job  and  current  impairment 
However,  the  Federal  regulations  provide 
that  if  only  the  urine  test  is  available,  a 
positive  finding  on  that  test  wiil  support  a 
presumption  that  you  were  impaired  at  the 
time  the  sample  was  taken. 

You  can  avoid  this  presumption  of 
impairment  by  demanding  to  provide  a  blood 
sample  at  the  same  time  the  urine  sample  is 
collected.  The  blood  test  will  provide 
information  pertinent  to  cxirrent  impairment. 
Regardless  of  the  outcome  of  the  l>lood  test  if 
you  provide  a  blood  sample  there  will  be  !»o 
presumption  of  impairment  from  a  positive 
urine  test. 

If  you  have  used  any  drug  off  the  job  (odier 
than  a  medication  that  you  possessed 
lawfully)  in  the  prior  sixty  days,  it  may  be  in 
your  interest  to  provide  a  blood  sample.  If 
you  have  not  made  unauthorized  use  of  any 
drug  in  the  prior  sixty  days,  you  can  expect 
that  the  urine  test  will  be  negative;  and  you 
may  not  wish  to  provide  a  Uood  sample. 
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You  are  not  required  to  provide  a  blood 
sample  at  any  lime,  except  in  the  case  of 
certain  accidents  and  incidents  subject  to 
Federal  post-accident  testing  requirements 
(49  CFR  Part  219.  Subpart  C). 

A  complete  copy  of  the  Federal  regulations 
is  available  for  your  review  at . 

(3)  A  railroad  that  has  a  policy  that 
forbids  off-the-job  use  of  drugs  (not 
involving  a  specific  pi^of  that  the 
employee  is  under  the  influence  of  the 
substance  or  impaired  by  it  on  the  job) 
must  include  in  such  a  notice  a 
statement  concerning  any  additional 
consequences  of  a  positive  urine  test. 

Subpart  E— fdentificatJon  of  Troubled 
Employees 

S  219.401    Requirwnent  for  policies. 

(a)  The  purpose  of  this  subpart  is  to 
prevent  the  use  of  alcohol  and  drugs  in 
connection  with  covered  service. 

(b)  Each  railroad  shall  adopt,  publish 
and  implement — 

(1)  A  policy  designed  to  encourage 
and  facilitate  the  identification  of  tfiose 
covered  employees  who  abuse  alcohol 
or  drugs  as  a  part  of  a  treatable 
condition  and  to  ensure  that  such 
employees  are  provided  the  opportunity 
to  obtain  counseUng  or  treatment  before 
those  problems  manifest  themselves  in 
detected  violations  of  this  part 
(hereafter  "voluntary  referral  policy"); 
and 

(2)  A  policy  designed  to  foster 
employee  participation  in  preventing 
violations  of  this  subpart  and  encourage 
co-worker  participation  in  the  direct 
enforcement  of  this  part  (hereafter  "co- 
worker report  policy"). 

(c)  A  railroad  may  comply  with  this 
subpart  by  adopting,  publishing  and 
implementing  policies  meeting  the 
specific  requirements  of  §5  219.403  and 
219.405  of  this  subpart  or  by  complying 
with  §  219.407. 

(d)  If  a  railroad  complies  with  this 
part  by  adopting,  publishing  and 
implementing  policies  consistent  with 
§5  219.403  and  219.405,  the  railroad  shall 
make  such  policies,  and  publications 
announcing  such  policies,  available  for 
inspection  and  copying  by  FRA. 

(e)  Nothing  in  this  subpart  shall  be 
construed  to — 

(1)  Require  payment  of  compensation 
for  any  period  an  employee  is  out  of 
service  under  a  voluntary  referral  or  co- 
worker report  policy; 

(2)  Require  a  railroad  to  adhere  to  a 
voluntary  referral  or  co-worker  report 
policy  in  a  case  where  the  referral  or 
report  is  made  for  the  purpose,  or  with 
the  effect,  of  anticipating  the  imminent 
and  probable  detection  of  a  rule 
violation  by  a  supervisory  employee;  or 


(3)  Limit  the  discretion  of  a  railroad  to 
dismiss  or  otherwise  discipline  an 
employee  for  specific  rule  violations  or 
criminal  offenses,  except  as  speciHcally 
provided  by  this  subpart. 

9219.403    Voluntary  referral  policy. 

(a)  Scope.  This  section  prescribes 
minimum  standards  for  voluntary 
referral  policies.  Nothing  in  this  section 
restricts  a  railroad  from  adopting, 
publishing  and  implementing  a 
voluntary  referral  policy  that  affords 
more  favorable  conditions  to  employees 
troubled  by  alcohol  or  drug  abuse 
problems,  consistent  with  the  railroad's 
responsibility  to  prevent  violations  of 

9  219.101. 

(b)  Required  provisions.  A  voluntary 
referral  policy  shall  include  the 
following  provisions: 

(1)  A  covered  employee  who  is 
affected  by  an  alcohol  or  drug  use 
problem  may  maintain  an  employment 
relationship  with  the  railroad  if,  before 
the  employee  is  charged  with  conduct 
deemed  by  the  railroad  sufficient  to 
warrant  dismissal,  the  employee  seeks 
assistance  through  the  railroad  for  the 
employee's  alcohol  or  drug  use  problem 
or  is  referred  for  such  assistance  by 
another  employee  or  by  a  representative 
of  the  employee's  collective  bargaining 
unit.  The  railroad  shall  specify  whether, 
and  under  what  circumstances,  its 
policy  provides  for  the  acceptance  of 
referrals  from  other  sources,  including 
(at  the  option  of  the  railroad] 
supervisory  employees. 

(2)  Except  as  may  be  provided  under 
paragraph  (c)  of  this  section,  the 
railroad  treats  the  referral  and 
subsequent  handling,  including 
counseling  and  treatment,  as 
confidential. 

(3)  The  raib-oad  will,  to  the  extent 
necessary  for  treatment  and 
rehabilitation,  grant  the  employee  a 
leave  of  absence  from  the  railroad  for 
the  period  necessary  to  complete 
prim2U7  treatment  and  establish  control 
over  the  employee's  alcohol  or  drug 
problem.  The  policy  must  allow  a  leave 
of  absence  of  not  less  than  45  days,  if 
necessary  for  the  purpose  of  meeting 
initial  treatment  needs. 

(4)  Except  as  may  be  provided  under 
paragraph  (c)(2)  of  this  section,  the 
employee  will  be  returned  to  service  on 
the  recommendation  of  the  EAP 
Counselor.  Approval  to  return  to  service 
may  not  be  unreasonably  withheld. 

(c)  Optional  provisions.  A  voluntary 
referral  policy  may  include  any  of  the 
following  provisions,  at  the  option  of  the 
railroad: 

(1)  The  policy  may  provide  that  the 
rule  of  confidentiality  is  waived  if  (i)  the 
employee  at  any  time  refuses  to 


cooperate  in  a  recommended  course  of 
counseling  or  treatment  and/or  (ii)  the 
employee  is  later  determined,  after 
investigation,  to  have  been  involved  in 
an  alcohol  or  drug-related  disciplinary 
offense  growing  out  of  subsequent 
conduct. 

(2)  The  policy  may  require  successful 
completion  of  a  retum-to-service 
medical  examination  as  a  further 
condition  on  reinstatement  in  covered 
service. 

(3)  The  policy  may  provide  that  it 
does  not  apply  to  an  employee  who  has 
previously  been  assisted  by  the  railroad 
under  a  policy  or  program  substantially 
consistent  with  this  section  or  who  has 
previously  elected  to  waive 
investigation  under  section  219.405  of 
this  section  (co-worker  report  policy). 

(4)  The  policy  may  provide  that,  in 
order  to  invoke  its  benefits,  the 
employee  must  report  to  the  contact 
designated  by  the  railroad  either  (1) 
during  non-duty  hours  [i.e.,  at  a  time 
when  the  employee  is  off  duty)  or  (ii) 
while  unimpaired  and  otherwise  in 
compliance  with  the  railroad's  alcohol 
and  drug  rules  consistent  with  this 
subpart. 

9  219.405    Co-worker  report  policy. 

(a)  Scope.  This  section  prescribes 
minimum  standards  for  co-worker  report 
policies.  Nothing  in  this  section  restricts 
a  railroad  from  adopting,  publishing  and 
implementing  a  policy  that  affords  more 
favorable  conditions  to  employees 
troubled  by  alcohol  or  drug  abuse 
problems,  consistent  with  the  railroad's 
responsibility  to  prevent  violations  of 

9  219.101. 

(b)  Employment  relationship.  A  co- 
worker report  policy  shall  provide  that  a 
covered  employee  may  maintain  an 
employment  relationship  with  the 
railroad  following  an  alleged  first 
offense  under  these  rules  or  the 
railroad's  alcohol  and  drug  rules,  subject 
to  the  conditions  and  procedures 
contained  in  this  section. 

(c)  General  conditions  and 
procedures.  (1)  The  alleged  violation 
must  come  to  the  attention  of  the 
railroad  as  a  result  of  a  report  by  a  co- 
worker that  the  employee  was 
apparently  unsafe  to  work  with  or  was, 
or  appeared  to  be,  in  violation  of  this 
part  or  the  railroad's  alcohol  and  drug 
rules. 

(2)  If  the  railroad  representative 
determines  that  the  employee  is  in 
violation,  the  railroad  may  immediately 
remove  the  employee  from  service  in 
accordance  with  its  existing  policies  and 
procedures. 

(3)  The  employee  must  elect  to  waive 
investigation  on  the  rule  charge  and 
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must  contact  the  EAP  Counselor  within 
a  reasonable  period  specified  by  the 
policy.     ' 

(4)  The  EAP  Counselor  must  schedule 
necessary  interviews  with  the  employee 
and  complete  an  evaluation  within  10 
calendar  days  of  the  date  on  which  the 
employee  contacts  the  counselor  with  a 
request  for  evaluation  under  the  policy, 
unless  it  becomes  necessary  to  refer  the 
employee  for  further  evaluation.  In  each 
case,  all  necessary  evaluations  must  be 
completed  within  20  days  of  the  date  on 
which  the  employee  contacts  the 
counselor. 

(d)  When  treatment  is  required.  If  the 
EAP  Counselor  determines  that  the 
employee  is  affected  by  psychological  or 
chemical  dependence  on  alcohol  or  a 
drug  or  by  another  identifiable  and 
treatable  mental  or  physical  disorder 
involving  the  abuse  of  alcohol  or  drugs 
as  a  primary  manifestation,  the 
following  conditions  and  procedures 
shall  apply; 

(1)  The  railroad  must,  to  the  extent 
necessary  for  treatment  and 
rehabilitation,  grant  the  employee  a 
leave  of  absence  from  the  railroad  for 
the  period  necessary  to  complete 
primary  treatment  and  establish  control 
over  the  employee's  alcohol  or  drug 
problem.  The  policy  must  allow  a  leave 
of  absence  of  not  less  than  45  days,  if 
necessary  for  the  purpose  of  meeting 
initial  treatment  needs. 

(2)  The  employee  must  agree  to 
undertake  and  successfully  complete  a 
course  of  treatment  deemed  acceptable 
by  the  EAP  Counselor. 

(3)  The  railroad  must  promptly  return 
the  employee  to  service,  on 
recommendation  of  the  EAP  Counselor, 
when  the  employee  has  established 
control  over  the  substance  abuse 
problem.  Return  to  service  may  also  be 
conditioned  on  successful  completion  of 
a  return-to-service  medical  examination. 
Approval  to  return  to  service  may  not  be 
unreasonably  withheld. 

(4)  Following  return  to  service,  the 
employee,  as  a  further  condition  on 
withholding  of  discipline,  may.  as 
necessary,  be  required  to  participate  in 
a  reasonable  program  of  follow-up 
treatment  for  a  period  not  to  exceed  two 
years  form  the  date  the  employee  was 
originally  withdrawn  from  service. 

(e)  When  treatment  is  not  required.  If 
the  EAP  Counselor  determines  that  the 
employee  is  not  affected  by  an 
identifiable  and  treatable  mental  or 
physical  disorder — 

(1)  The  railroad  shall  return  the 
employee  to  service  within  5  days  after 
completion  of  the  evaluation. 

(2)  During  or  following  the  out-of- 
service  period,  the  railroad  may  require 


the  employee  to  participate  in  a  program 
of  education  and  training  concerning  the 
effects  of  alcohol  and  drugs  on 
occupational  or  transportation  safety. 

§219.407    Alternate  policie*. 

(a)  In  lieu  of  a  policy  under  §  219.403 
(voluntary  referral)  or  {  219.405  (co- 
worker report),  or  both,  a  railroad  may 
adopt,  pubhsh  and  implement,  with 
respect  to  a  particular  class  or  craft  of 
covered  employees,  an  alternate  policy  • 
or  policies  having  as  their  purpose  the 
prevention  of  alcohol  or  drug  use  in 
railroad  operations,  if  such  policy  or 
policies  has  the  written  concurrence  of 
the  recognized  representatives  of  such 
employees. 

(b)  The  concurrence  of  recognized 
employee  representatives  in  an  alternate 
policy  may  be  evidenced  by  a  collective 
bargaining  agreement  or  any  other 
document  describing  the  class  or  craft  of 
employees  to  which  the  alternate  policy 
applies.  The  agreement  or  other 
document  must  make  express  reference 
to  this  part  and  to  the  intention  of  the 
railroad  and  employee  representatives 
that  the  alternate  policy  shall  apply  in 
lieu  of  the  policy  required  by  section 
219.403,  section  219.405,  or  both. 

(c)  The  railroad  shall  file  the 
agreement  or  other  document  described 
in  paragraph  (b)  of  this  section  with  the 
Associate  Administrator  for  Safety, 
FRA.  If  the  alternate  poUcy  is  amended 
or  revoked,  the  railroad  shall  file  a 
notice  of  such  amendment  or  revocation 
at  least  30  days  prior  to  the  effective 
date  of  such  action. 

(d)  This  section  does  not  excuse  a 
railroad  from  adopting,  publishing  and 
implementing  the  policies  required  by 
§  i  219.403  and  219.405  with  respect  to 
any  group  of  covered  employees  not 
within  the  coverage  of  an  appropriate 
alternate  policy. 

Subpart  F— Pre-employment  Drug 
Screens 

§  2 1 9.50 1    Pre-employment  drug  screens. 

(a)  On  and  after  March  1, 1986,  each 
applicant  who  is  given  favorable 
consideration  for  a  position  with  a 
railroad  that  involves  the  performance 
of  covered  service  shall  be  tested  for  the 
presence  of  drugs.  The  test  shall  be 
accomplished  through  analysis  of  a 
urine  sample.  Whenever  feasible,  the 
sample  shall  be  obtained  in  connection 
with  a  pre-employment  medical 
examination. 

(b)  Prior  to  collection  of  the  urine 
sample,  the  appHcant  shall  be  notified 
that  the  sample  will  be  tested  for  the 
presence  of  drugs.  In  the  case  of  an 


applicant  who  declines  to  be  tested  and 
withdraws  the  application  for 
employment,  no  record  shall  be 
maintained  of  the  declination. 

(c)  The  railroad  shall  cause  the 
samples  obtained  under  this  section  to 
be  identified,  preserved,  and  tested  by  a 
competent  laboratory  for  the  presence  of 
drugs,  including,  at  a  minimum,  the 
following  substances:  opiates 
(narcotics),  cocaine,  barbitiu-ates, 
amphetamines,  cannabis,  phencychdine 
(PCP).  and  any  other  drug  of  abuse 
identified  by  the  railroad  medical  officer 
as  in  fi^quent  use  in  the  locality  (for 
which  a  reliable  screening  method  is 
available).  The  railroad  may  also  test 
the  sample  for  the  presence  of  alcohol. 

(d)  If  the  first  test  of  a  sample  is 
positive  for  any  drug  (or  metabolite(s)). 
the  sample  shall  be  tested  a  second  time 
by  another,  reliable  method  that  is 
specific  for  the  substance  detected. 

S  219.503    Notification;  records. 

(a)  The  railroad  shall  notify  the 
applicant  of  the  results  of  any  test  that 
is  positive  for  any  substance  included  in 
the  procedure.  In  the  case  of  a  positive 
result,  the  railroad  shall  provide  the 
applicant  with  an  opportunity  to  explain 
the  presence  of  the  identified  substance 
prior  to  taking  any  action  on  the 
application  for  employment  This 
requirement  is  satisfied  if  the  railroad 
has,  in  connection  with  the  medical 
examination  or  sample  collection 
procedure,  requested  that  the  applicant 
provide  information  concerning  all  drugs 
or  medications  used  within  the  previous 
60  days. 

(b)  Each  railroad  shall  retain  records 
of  tests  conducted  under  this  section  for 
at  least  2  years  and  make  them 
available  to  FRA  for  review.  Such 
records  need  not  refiect  the  identity  of 
any  applicant  whose  application  for 
employment  in  covered  service  was 
denied. 

§219.505    Refusals. 

An  applicant  who  has  refused  to 
submit  to  pre-employment  testing  under 
this  section  shall  not  be  employed  in 
covered  service  based  upon  the 
application  and  examination  with 
respect  to  which  such  refusal  was  made. 
This  section  does  not  create  any  right  on 
the  part  of  the  applicant  to  have  a 
subsequent  application  considered;  nor 
does  it  restrict  the  discretion  of  the 
railroad  to  entertain  a  subsequent 
application  for  employment  fit)m  the 
same  person. 
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(2)  Control  of  Alcohol  and  Drug  Use 
(49  CFR  Part  219). 


iSZ'      PART  217— {AMENDED] 

3.  Part  217  is  amended  as  follows: 

A.  The  authority  for  Part  217 
continues  to  read  as  follows: 

Aothoiity:  Sec*.  202  and  209,  84  Stat.  971 
and  975  (45  U.S.C.  431  and  438),  and  »ec 
1.49(n)  of  the  regulations  of  the  Office  of  the 
Secretary  of  Transportation.  49  CFR  1.49(n). 

B.  By  amending  S  217.13  to  add  a  new 
paragraph  (d)  to  read  as  follows: 

S  217.13    Annual  roport. 
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PART  212— (AMENDED! 

2.  Part  212  is  amended  as  follows: 

A.  The  authority  for  Part  212 
continues  to  read  as  follows: 

Authority:  Sees.  202,  205,  208.  and  207.  Pub. 
L  91-458,  84  Stat.  917  et  seq.,  as  amended  by 
sees.  4  and  5,  Pub.  L  96-423,  94  Stat.  1812  (45 
U.S.C  431.  434.  435.  438). 

§212^1    [Amendml] 

B.  By  amending  the  first  parenthetical 
in  paragraph  (a)  of  9  212^21  by  inserting 
"219"  and  a  comma  after  "49  CFR  Parts 
217.  218.". 

C.  By  redesignating  paragraphs  (a)(2), 
(a)(3).  and  (a)(4)  of  $  212.223  as 
paragraphs  (a)(3).  (a)(4).  and  (a)(5), 
respectively. 

D.  By  revising  paragraph  (a)(2)  after 
S  212.223(aKl)  to  read  as  follows: 

§212,223    Op«r«tlng  practiCM 
inspector. 


(d)  The  number,  type  and  result  of 
each  test  and  inspection  related  to 
enforcement  of  the  railroad's  rule  on 
alcohol  and  drug  use  ("Rule  G").  to 
specifically  include: 

(1)  Total  number  of  observations  of 
individual  employees  (including 
observations  for  which  breath,  blood  or 
urine  tests  were  included  and 
observations  after  accidents/incidents 
and  rule  violations)  and  total  number  of 
employees  charged  with  violation  of 
Rule  G  or  a  similar  rule.  Provide 
information  separately  for  employees 
covered  by  the  Hours  of  Service  Act  and 
other  employees. 

(2)  Number  of  breath  tests  conducted 
under  the  authority  of  9  219.301  of  this 
title  and  number  of  such  tests  that  were 
positive; 

(3)  Number  of  urine  tests  conducted 
under  the  authority  of  9  219.301  of  this 
title  and  number  of  such  tests  that  were 
positive.  For  positive  tests  indicate 
number  for  alcohol  and  for  each 
controlled  substance  drug  group 
(marijuana,  depressants,  stimulants, 
narcotics,  hallucinogens)  or  other  drug. 

(4)  Number  of  blood  tests  demanded 
by  employees  in  connection  with  such 
observations  and  results  by  substance 
(alcohol,  controlled  substance  drug 
group,  other  drug). 

B.  By  amending  Appendix  A  to  add  an 
entry  as  follows: 

Ap»»ENoa  A— Schedule  of  Cml  Penal-hes 
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PART  218-{  AMENDED] 

4.  Part  218  is  amended  by  revising  the 
title  to  read  "Railroad  Operating 
Practices." 

PART  225--{  AMENDED] 

5.  Part  225  is  amended  as  follows: 

A.  The  authority  for  Part  225 
continues  to  read  as  follows: 

Authority  Sees.  12  and  20,  24  Stat.  383,  386, 
as  amended  (49  U.S.C.  12  and  20);  sees.  1-7. 
36  Stat.  350.  as  amended,  (45  U.S.Q  38-43); 
sees.  202,  208  and  209,  84  Stat.  971  and  975. 
(45  U.S.C.  431. 437  and  438);  sees.  6(e)  and  (f); 
80  Stat.  939,  (49  U.S.C.  1655(e)  and  (f));  49  CFR 
1.49(b)(ll),  (h)  and  (n);  sees.  5(b)  and  (m),  80 
Stat.  935.  (49  U.S.C.  1654(b)  and  (m));  14  CFR 
400.43(c)). 

B.  Paragraph  (d)  of  §  225.17  is  revised 
to  read  as  follows: 


§  225. 1 7    Doubtful  cases;  alcohol  or  drug 

involvement 

*        *        •        «        • 

(d)(1)  In  preparing  a  Rail  Equipment 
Accident/Incident  Report  under  this 
part,  the  railroad  shall  make  such 
speciHc  inquiry  as  may  be  reasonable 
under  the  circumstances  into  the 
possible  involvement  of  alcohol  or  drug 
use  or  impairment  in  such  accident  or 
incident.  If  the  railroad  comes  into 
possession  of  any  information 
whatsoever,  whether  or  not  confirmed, 
concerning  alleged  alcohol  or  drug  use 
or  impairment  by  an  employee  who  was 
involved  in,  or  arguably  could  be  said  to 
have  been  involved  in,  the' accident/ 
incident,  the  railroad  shall  report  such 
alleged  use  or  impairment  as  provided  in 
the  current  FRA  Guide  for  Preparing 
Accident/Incident  Reports.  If  the 


railroad  is  in  possession  of  such 
information  but  does  not  believe  that 
alcohol  or  drug  impairment  was  the 
primary  or  contributing  cause  of  the 
accident/incident,  then  the  railroad 
shall  include  in  the  narrative  statement 
of  such  report  a  brief  explanation  of  the 
basis  of  such  determination. 

(2)  For  any  train  accident  within  the 
requirement  for  post-accident  testing 
under  S  219.201  of  this  title,  the  railroad 
shall  append  to  the  Rail  Equipment 
Accident/Incident  Report  any  report 
required  by  S  219.209(b)  (pertaining  to 
failure  to  obtain  samples  for  post- 
accident  toxicological  testing). 

Issued  in  Washington.  D.C.  on  July  29. 1S85. 
John  H.  Riley, 

Federal  Railroad  Administrator. 
[FR  Doc.  18395  FUed  7-31-85;  \\i»  am] 
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DEPARTMENT  OF  AGRICULTURE 
OffiM  of  the  Secretary 
7CFRPart8 

4-N  Club  Name  and  Emblem 

agency:  Department  of  Agriculture. 
action:  Final  rule. 

SuauNARY:  This  rule  adopts  as  a  flnal 
rule,  the  proposed  rule  published  in  the 
Federal  Register  on  October  24. 1980,  45 
FR  70471.  The  final  rule  revises  the 
CTirrent  regulations  on  authorization  of 
the  use  of  the  4-H  Club  Name  and 
Emblem  by  eliminating  outdated 
provisions  and  by  updating 
organizational  names  and  titles. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Donald  Stormer,  Deputy 
Administrator.  4-H- Youth  Programs. 
Extension  Service,  U.S.  Department  of 
Agriculture.  Washington,  D.C  20250, 
Telephone:  202/447-5853. 
EFFECTIVE  DATE:  September  3. 1985. 
SUPPLEMENTARY  INFORMATKMC  On 
October  24. 1980.  the  Department  of 
Agriculture  published  a  proposed  rule  in 
the  F-Hleral  Register  (45  FR  70471)  which 
revises  the  regulations  on  authorization 
for  use  of  the  4-H  Club  Name  and 
Emblem  as  they  appear  in  7  CFR,  Part  a 
The  existing  regiilations  were  originally 
promulgated  in  1955.  The  revised 
regulations  eliminate  sections  of  the 
existing  regulations  which  are  no  longer 
appropriate,  and  update  regulations 
throughout  in  terms  of  organizational 
names  and  titles. 

Written  comments  were  received  from 
three  persons  in  response  to  the 
proposed  changes.  These  comments 
were  reviewed  and  considered.  The 
major  comment  related  to  the 
elimination  of  the  word  "club"  in 
designating  4-H  in  the  revised 
regulations,  to  reflect  the  broader  4-H 
program  as  it  is  conducted  today.  It  has 
been  determined  that  this  cannot  be 
done  without  changing  the  original 
statute.  In  the  absence  of  serious 
problems  in  use  of  the  term  "4-H  Club," 
it  was  determined  not  to  attempt  to  seek 
a  change  in  the  statute  at  this  time. 

It  was  concluded  that  all  other 
comments  received  were  reflected 
generally  already  in  the  revised 
regulations  and  that  they  will  be 
covered  more  specifically  in 
supplemental  administrative  guidelines 
concerning  use  of  the  4-H  Club  name 
and  emblem.  In  addition,  a  number  of 
minor  clarifications  and  editorial 
changes  have  been  made  throughout  the 
regulations. 

A  summary  of  the  changes  in  the 
regulations  is  as  follows: 


(1)  Section  8.2.  Delegation  of 
Authority,  has  been  conformed  to  the 
present  delegation  of  authority  to 
authorize  the  use  of  the  4-H  Club  name 
and  emblem  from  the  Secretary  of 
Agriculture  to  the  Administrator  of  the 
Extension  Service.  Accordingly, 
"Administrator  for  Extension,  Science 
and  Education  Administration"  is 
changed  to  "Administrator  of  the 
Extension  Service"  wherever  the  title 
appears. 

(2)  Repetitive  references  and  detailed 
descriptions  of  the  grant  of  authority  to 
use  the  4-H  Club  name  and  emblem  to 
the  National  4-H  Council  have  been 
determined  to  be  unnecessary  to  the 
regulation.  Accordingly,  {  8.7tb)  has 
been  deleted  in  its  entirety.  All  other 
changes  are  editorial  in  nature  and 
intended  for  clariHcation  only.  They  do 
not  alter  the  basic  import  of  the 
regulations  as  proposed. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
under  the  USDA  criteria  established  to 
implement  Executive  Order  12291, 
"Federal  Regulations."  A  determination 
has  been  made  that  this  action  should 
not  be  classified  as  significant  under 
those  criteria.  A  Draft  Impact  Analysis 
has  been  prepared  and  is  available  on 
request. 

Regulatory  Flexibility  Act 

This  Department  has  certified  that  this 
document  would  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et.  seq.). 
Therefore,  no  regulatory  flexibility 
analysis  has  been  prepared. 

Paperwork  Reduction  Act 

Any  information  collection  or  record 
keeping  requirements  that  we  imposed 
on  the  public  by  this  rule  will  not  be 
implemented  until  such  time  as  they 
have  been  approved,  in  accordance  with 
section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980.  44  U.S.C.  3501.  et. 
seq.,  by  the  Office  of  Management  and 
Budget. 

List  of  Subjects  in  7  CFR  Part  8 

4-H  Club,  Signs  and  symbols. 

Accordingly,  7  CFR.  Part  8  is  revised 
to  read  as  follows; 

PART  8— 4-H  CLUB  NAME  AND 
EMBLEM 

Sec. 

ai    Policy. 

8.2  Delegation  of  authority. 

8.3  Definitiona. 

8.4  Basic  premises. 

8.5  Revocation  of  present  authorizations. 


8.6  Authorization  for  use. 

8.7  Continued  use. 

8.8  Use  by  public  informational  services. 

8.9  Use  in  4-H  fund  raising. 

Authority:  5  U.S.C.  301;  18  U.S.C.  707. 

S8.1    Policy. 

The  Cooperative  Extension  Service,  of 
which  the  4-H  Club  program  is  a  part, 
invites  and  appreciates  the  cooperation 
of  all  organizations,  agencies,  and 
individuals  whose  interest,  products,  or 
services  will  contribute  to  the 
educational  effort  of  the  Cooperative 
Extension  Service  as  conducted  through 
the  4-H  Club  program. 

§  8.2    Delegation  of  autl>ority. 

The  Administrator  of  the  Extension 
Service.  United  States  Department  of 
Agriculture,  may  authorize  the  use  of  the 
4-H  Club  Name  and  Emblem  in 
accordance  with  the  regulations  in  this 
part. 

{8.3    Definitiona. 

The  term  "4-H  Club  Name  and 
Emblem"  as  used  in  this  part  means  the 
emblem  cdnsisting  of  a  green  four-leaf 
clover  with  stem  and  the  letter  "H"  in 
white  or  gold  on  each  leaflet,  or  any 
insignia  in  colorable  imitation  thereof, 
or  the  words,  "4-H  Club,"  "4-H  Clubs" 
or  any  combination  of  these  or  other 
words  or  characters  in  colorable 
imitation  thereof. 

{  8.4    Basic  pramises. 

(a)  The  4-H  Club  Name  and  Emblem 
are  held  in  trust  by  the  Secretary  of 
Agriculture  of  the  United  States 
Department  of  Agriculture  for  the 
educational  and  character-building 
purposes  of  the  4-H  program  and  can  be 
used  only  as  authorized  by  the  statute 
and  according  to  the  authorization  of  the 
Secretary  or  designated  representative. 

(b)  The  4-H  Club  Name  and  Emblem 
may  be  used  by  authorized 
representatives  of  the  United  States 
Department  of  Agriculture,  the 
Cooperative  Extension  Services,  the 
land-grant  institutions,  and  the  National 
4-H  Council,  according  to  these 
regulations,  for  serving  the  educational 
needs  and  interests  of  4-H  youth. 

(c)  Any  use  of  the  4-H  Club  Name  and 
Emblem  is  forbidden  if  it  exploits  the 
4-H  programs,  its  volunteer  leaders  or 
4-H  youth  participants  or  the  United 
States  Department  of  Agriculture,  the 
Cooperative  Extension  Services,  or  the 
land-grant  institutions,  or  their 
employees. 

(d)  The  4-H  Club  Name  and  Emblem 
shall  not  be  used  to  imply  endorsement 
of  commercial  firms,  products,  or 
services. 
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§  8.5    Revocation  of  present 
authorizations. 

Effective  September  16, 1985, 
authorization  permits  for  the  use  of  the 
4-H  Club  Name  and  Emblem  presently 
in  effect  will  be  revoked.  However,  such 
authorizations  may  be  renewed  upon 
written  request. 

§  8.6    Auttiortzation  for  use. 

(a)  The  Administrator  of  the 
Extension  Service  may  grant 
authorization  for  use  of  the  4-H  Club 
Name  and  Emblem: 

(1)  For  educational  or  informational 
uses  which  the  Cooperative  Extension 
Service  deems  to  be  in  the  best  interests 
of  the  4-H  program  and  which  can  be 
properly  controlled  by  the  Cooperative 
Extension  Service. 

(2)  For  services  to  youth  which  the 
Cooperative  Extension  Service 
determines  it  is  not  in  a  position  itself  to 
perform. 

(b)  Authorizations,  when  issued,  will 
be  valid  for  specifled  purposes  and 
periods  of  time  only.  Application  forms 
for  requesting  authorization  to  use  the 
4-H  Club  Name  and  Emblem  may  be 
obtained  from  the  Administrator  of  the 
Extension  Service,  United  States 
Department  of  Agriculture,  Washington. 
DC.  20250. 

(c)  Granting  an  authorization  to  an 
individual,  organization,  or  institution 
for  a  specific  use  does  not  preclude 
granting  a  similar  authorization  to 
another  individual,  organization,  or 
institution  for  the  same  or  a  similar 
purpose. 

(d)  All  uses  of  the  4-H  Club  Name  or 
Emblem  shall  be  consistent  with  the 
educational  purposes,  character-building 
objectives,  and  dignity  of  the  4-H 
program  and  the  4-H  Club  Name  or 
Emblem  shall  be  given  a  position  of 
prominence.  It  is  not  permissible  to 
superimpose  any  letter,  design,  or  object 
on  the  4-H  Club  Emblem,  or  to 
materially  alter  its  intended  shape. 

(e)  Specific  authorization  is  not 
required  to  use  the  4-H  Club  Name  or 
Emblem  in  media  such  as  newspapers, 
periodicals,  and  radio  and  television 
programs  when  such  use  is  primarily  for 
educational  or  informational  purposes. 
Likewise,  specific  authorization  is  not 
requirftl  to  use  the  4-H  Club  Name  or 
Emblem  in  those  exhibits,  displays,  etc., 
which  are  designed  primarily  to  pay 
tribute  to  or  salute  the  4-H  program  and 
are  in  keeping  with  the  policies 
enunciated  herein. 

(f)  Authorization  must  be  obtained  for 
use  of  the  4-H  Club  Name  or  Emblem  by 
other  than  representatives  of  the 


Cooperative  Extension  Services,  the 
land-grant  institutions,  and  the  National 
4-H  Council  in  connection  with  contests 
and  awards,  books,  booklets,  charts, 
posters,  and  all  other  forms  of 
publications;  all  calendars  regardless  of 
origin  or  use;  theatrical  and 
nontheatrical  motion  pictures:  slides, 
slide  films,  and  other  visual  and  audio- 
visual materials;  supplies  (whether  to  be 
sold  or  provided  without  charge);  and 
titles  of  persons. 

(g)  Any  authorization  or  permission 
for  use  of  the  4-H  Club  Name  and 
Emblem  may  be  revoked  at  any  time 
after  written  notice. 

§  8.7    Continued  use. 

(a)  The  Cooperative  Extension 
Services,  land-grant  institution?, 
local       4-H  Clubs  and  groups  and 
other  officially  affiliated  4-H 
organziations  recognized  by  the 
Secretary  of  Agriculture  and  the 
Cooperative  Extension  Service  are 
authorized  to  use  the  4-H  Club  Name  or 
Emblem: 

(1)  For  their  own  educational  or 
informational  purposes  according  to 
these  regulations; 

(2)  On  materials  which  are  originated, 
requested,  purchased,  distributed,  or 
sold  by  them  for  use  in  their  respective 
geographical  areas  of  responsibilities: 

(3)  Except  as  specifically  authorized 
by  the  above-named  organizations  for 
use  within  the  respective  geographic 
boundaries  specified  (club  or  group, 
county,  area.  State)  and  as  provided  for 
in  paragraph  (4)  of  this  section, 
manufacturers,  wholesalers,  jobbers, 
retailers,  purchasers  or  others  cannot 
manufacture,  sell,  or  distribute  materials 
bearing  the  4-H  Club  Name  or  Emblem. 

(4)  Any  proposal  for  distribution  on  an 
interstate,  regional,  or  nationwide  basis 
of  materials,  supplies,  and  similar  items 
bearing  the  4-H  Club  Name  or  Emblem 
which  originates  with  an  organization  or 
individual  not  affiliated  with  the 
Cooperative  Extension  Service  shall  be 
brought  to  the  attention  of  the 
Administrator  of  the  Extension  Service. 
United  States  Department  of 
Agriculture,  for  approval. 

§  8.8    Use  by  pul>lic  informational  services. 

(a)  In  any  advertisement,  display, 
exhibit,  visual  and  audio-visual 
material,  news  release,  publication  in 
any  form,  radio  and  television  program 
devoted  in  whole  or  in  part  to  4-H,  the 
4-H  message  or  salute  must  be  distinctly 
set  apart  from  any  commercial  product 
message  or  reference. 


(b)  Advertisements,  news  releases, 
publications  in  any  form,  visuals  and 
audio-visuals,  or  displays  in  any  form 
must  not  include  actual  or  implied 
testimonials  or  endorsements  of 
business  firms,  commercial  products  or 
services,  either  by  4-H  Clubs,  other  4-H 
organizations  and  a^iliated  groups.  4-H 
youth  participants,  volunteer  4-H 
leaders,  the  Cooperative  Extension 
Services,  the  land-grant  institutions, 
USDA.  or  by  any  employees  associated 
with  any  of  the  foregoing.  Statements 
that  a  product  is  used  or  preferred  to  the 
exclusion  of  similar  products  are  not 
permitted. 

(c)  The  granting  of  an  authorization  to 
'  a  non-Extension  affiliated  agency. 

organization  or  individual,  for 
production  of  films,  visual  and  audio- 
visual materials,  books,  publications  in 
any  form.  etc..  is  contingent  upon 
approval  of  the  initial  proposal  and 
subject  to  review  of  the  script  of  the 
visual  or  audio-visual  or  draft  of  the 
publication  when  the  draft  is  in  the  final 
working  form. 

S  8.9    Use  In  4-H  fund  raising. 

(a)  Fund-raising  programs  using  the 
4-H  Club  Name  or  Emblem  or 

involving  4-H  participants  and  leaders, 
may  be  carried  out  for  specific 
educational  purposes.  Such  fund-raising 
programs  must  have  the  approval  of  the 
appropriate  Cooperative  Extension 
office,  as  follows: 

(1)  Approval  of  the  County  Extension 
Office,  or  the  appropriate  land-grant 
institution,  if  the  fund-raising  program  is 
confined  to  a  county. 

(2)  Approval  of  the  Slate  Extension 
Office,  or  the  appropriate  land-grant 
institution,  if  the  fund-raising  progiam  is 
multi-county  or  Statewide. 

(3)  Approval  of  the  Administrator  of 
the  Extension  Service  or  a  designee  if 
the  fund-raising  program  is  multi-State 
or  Nationwide. 

(b)  4-H  fund-raising  programs  may  be 
carried  out  so  long  as  the  products  and 
services  sold  do  not  bear  the  4-H  Club 
Name  or  Emblem  and  are  not 
themselves  labeled  as  4-H  products  or 
4-H  ser\  ices. 

Done  at  Washington.  D.C..  this  17th  day  of 
May.  1985. 

|ohn  R.  Block, 

Secretary  of  Agriculture. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
use.    1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Conservation  Service 

7  CFR  Part  729 

Poundage  Quota  and  Marketing 
Regulations  for  the  1983  Ttirough  1985 
Crops  of  Peanuts  (Amendment  1) 

agency:  Agricultual  Stabilization  and 
Conservation  Sei^ice,  USDA. 
action:  Final  rule. 

SUMMARY:  An  interim  rule  which  was 
published  at  49  FR  44889  with  respect  to 
the  1984  and  1985  peanut  crops  is 
adopted  as  a  final  rule  without  change. 
The  interim  rule  revised  the  definition  of 
"Peanuts"  in  7  CFR  729.213(w)  of  the 
poundage  quota  and  marketing 
regulations  for  peanuts  to  establish  a 
uniform  deduction  for  excess  moisture 
for  all  marketing  areas.  As  a  result  of 
that  revision,  the  amount  of  moisture  in 
excess  of  7  percent  is  deducted  from  the 
gross  scale  weight  of  all  peanuts  when 
determining  the  quantity  of  peanuts 
which  are  marketed. 

EFFECTIVE  DATE:  August  5, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

David  L.  Kincannon,  Program  Specialist, 
(ASCS),  (202)  382-0154. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
USDA  procedures  established  in 
accordance  with  Executive  Order  12291 
and  Departmental  Regulation  No.  1512-1 
and  has  been  classified  "not  major".  It 
has  been  determined  that  this  rule  will 
not  result  in:  (1)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State  and  local  governments,  or 
geographical  regions;  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 


States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  title  and  number  of  the  Federal 
assistance  program  to  which  this  rule 
applies  are:  Title — Commodity  Loans 
and  Purchases,  Number — 10.051.  as 
found  in  the  Catalog  of  Federal 
Domestic  Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  since  the 
Agricultural  Stabilization  and 
Conservation  Service  is  not  required  by 
5  U.S.C.  553  or  any  other  provision  of 
law  to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  the  subject 
matter  of  this  rule. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  the  human  environment.  In 
addition,  this  action  will  not  adversely 
affect  environmental  factors  such  as 
wildlife  habitat,  water  quality,  air 
quality,  or  land  use  and  appearance. 
Accordingly,  neither  an  environmental 
assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

An  interim  rule  was  publish  in  the 
Federal  Register  on  November  13, 1984 
(49  FR  44889),  which  amended  the 
peanut  poundage  quota  and  marketing 
regulations  found  at  7  CFR  Part  729  with 
respect  to  the  defmition  of  "peanuts"  for 
the  1984  and  1985  peanut  crops.  The 
interim  rule  revised  the  definition  of 
"peanuts"  which  is  set  forth  in 
S  729.21 3(w)  to  provide  for  a  uniform 
moisture  level  of  7  percent  for  peanuts 
marketed  in  ail  locations.  As  a  result  of 
this  revision,  the  amount  of  moisture 
which  is  in  excess  of  7  percent  is 
deducted  from  the  gross  scale  weight  of 
farmers  stock  peanuts  when  determining 
the  quantity  of  peanuts  which  are 
marketed. 

Comments  were  requested  on  the 
provisions  of  the  interim  rule  for  a 
period  which  ended  on  January  14, 1985. 
There  was  one  comment  received  from  a 
State  growers'  organization  which 
supported  the  interim  rule  and 
recommended  its  adoption  as  a  final 
rule.  After  reviewing  the  comment 


received,  it  has  been  determined  that 
the  provisions  of  the  interim  rule  shall 
be  adopted  as  a  final  rule  without 
modification. 

List  of  Subjects,  in  7  CFR  Part  729 

Poundage  quotas,  penalties,  reporting 
and  recordkeeping  requirements. 

Final  Rule 

PART  729— {AMENDED] 

Accordingly,  the  interim  rule 
published  at  49  FR  44889  is  hereby 
adopted  as  a  final  rule  without  change. 

Signed  at  Washington,  D.C.,  on  July  29. 
1985. 
Everett  Rank, 

Administrator.  Agricultural  Stabilization  and 

Conservation  Service. 

|FR  Doc.  85-18476  Filed  8-2-85:  8:45  am] 

BILUNQ  CODE  341IM>5-«1 


Agricultural  Marketing  Service 
7  CFR  Part  928 

Papayas  Grown  in  Hawaii;  Cttange  in 
interest  Charges 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

summary:  This  final  rule  increases  the 
interest  rate  charged  on  delinquent 
assessments  from  one  percent  per  month 
to  one  and  one-half  percent  per  month. 
This  action  is  designed  to  bring  the 
interest  rate  more  in  line  with  current 
comparable  rates. 
EFFECTIVE  DATE:  September  4. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

William  J.  Doyle,  Chief,  Fruit  Branch, 
F&V,  AMS.  USDA.  Washington,  D.C. 
20250,  telephone  202-447-5975. 
8UPPl£MENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Secretary's  Memorandum  1512-1  and 
Executive  Order  12291  and  has  been 
designated  a  "non-major"  rule.  William 
T.  Manley,  Deputy  Administrator, 
Agricultural  Marketing  Service,  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  final  rule  is  issued  under 
Marketing  Order  No.  928  (7  CFR  Part 
928),  regulating  the  handling  of  papayas 
grown  in  Hawaii.  The  order  is  effective 
under  the  Agricultural  Marketing 


315M 
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Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674).  This  action  is  based 
upon  the  recommendations  and 
information  submitted  by  the  Papaya 
Administrative  Committee  and  upon 
other  available  information.  Notice  of 
this  action  was  contained  in  a  proposed 
rule  published  June  3. 1985.  in  the 
Federal  Register  (50  FR  23312).  No 
comments  were  received  during  the  30 
days  provided. 

Under  §  928.41  of  the  papaya 
marketing  order,  if  a  handler  does  not 
pay  program  assessments  within  a 
prescribed  time  period,  the  unpaid 
assessments  may  be  subject  to  an 
interest  charge  at  rates  prescribed  by 
the  committee  vwth  the  approval  of  the 
Secretary.  The  current  interest  rale  of 
one  percent  per  month  is  set  forth  in 
§  92ai41  of  Subpart— Rules  and 
Regulations  (§5  928.141—928.160).  and 
that  rate  has  been  in  effect  since 
February  13. 1984.  This  action  would 
increase  the  rate  to  one  and  one-half 
percent  per  month  to  reflect  a  rate  more 
in  line  with  current  comparable  interest 
rates. 

List  of  Sufaiects  in  7  CFR  Part  928 

Marketing  Agreement  and  Orders, 
Hawaii.  Papayas. 

PART  928— {AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  928  continues  to  read  as  follows: 

AullMwily:  Sees.  V-ft  46  Stat.  31.  as 
amended;  7  U.S.C  601-674. 

2.  Section  928.141  is  revised  to  read  as 
follows: 

§  928.141    Interest  ctiarges. 

(a)  Assessments  levied  pursuant  to 

§  928.41  not  paid  within  five  days  after 
the  25th  of  each  month  on  papayas 
handled  during  the  preceding  month 
shall  be  subject  to  an  interest  charge  of 
one  and  one-half  percent  per  month. 

(b)  Notification  that  assessments  are 
due  not  later  than  five  days  after  the 
25th  of  each  month  shall  constitute  a 
demand  on  a  handler  for  the  payment  of 
the  handler's  pro  rata  share  of  expenses 
within  the  meaning  of  §  928.41(a). 

Dated:  July  30. 1985. 
Thomas  R.  nark. 

Acting  Director.  Fruit  and  Vegetable  Division. 
Agriculture  Marketing  Service. 

|FR  Doc.  85-18530  Filed  8-2-85:  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

I  Docket  No.  85-CE-28-AD;  Amendment 
39-51151 

Airwofthinesa  Directives;  Cessna 
Models  P210N,  P210R  and  T210R 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMAMV:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD),  AD 
85-11-07,  applicable  to  certain  Cessna 
Models  P210N,  P210R.  and  T210R 
airplanes,  which  codifies  the 
corresponding  emergency  AD  letter 
dated  June  6, 1985.  into  the  Federal 
Register,  and  incorporates  a  complete 
applicability  range  of  serial  numbers. 
This  AD  requires  inspection  and/or 
replacement  of  the  turbochargqr  oil 
reservoir.  Cracks  have  occurred  in  the 
oil  outlet  fitting  of  the  turbocharger  oil 
reservoir  that  have  resulted  in  rapid  loss 
of  engine  lubricating  oil.  Separation  of 
the  oil  outlet  fitting  due  to  cracking  has 
been  responsible  for  one  known 
accident.  This  action  will  prevent  rapid 
loss  of  engine  lubricating  oil  caused  by 
separation  of  the  oil  outlet  fitting. 
DATES: 

Effective  date:  August  9, 1985,  to  all 
persons  except  those  to  whom  it  has 
already  been  made  effective  by  priority 
letter  from  the  FAA  dated  June  6. 1985. 

Compliance:  As  prescribed  in  the 
body  of  the  AD. 

AOOncsacS:  Cessna  Single  Engine 
Service  Bulletin  SEB85-11,  dated  June  7, 
1985.  applicable  to  this  AD  may  be 
obtained  from  Cessna  Aircraft  Company 
Customer  Services.  P.O.  Box  1521. 
Wichita.  Kansas  67201.  A  copy  of  the 
information  is  also  contained  in  the 
Rules  Docket.  Office  of  the  Regional 
Counsel,  Room  1558,  601  East  12th 
Street.  Kansas  City,  Missouri  64106. 
FOn  FURTHER  INFORMATION  CONTACT 
Mr.  Paul  O.  Pendleton.  Wichita  Aircraft 
Certification  Office,  Federal  Aviation 
Administration,  1801  Airport  Road. 
Room  100.  Mid-Continent  Airport. 
Wichita,  Kansas  87209;  Telephone  (316) 
946-4427. 

SUPPLEMENTARY  INFORMATION:  This  AD, 
applicable  to  certain  Cessna  Models 
P210N.  P210R  and  T210R  airplanes,  is 
necessary  because  the  turbocharger  oil 
reservior  outlet  fitting  on  the  engines  of 
these  airplanes  may  crack  and  result  in 
rapid  loss  of  engine  lubricating  oil.  It 
requires  visual  initial  and  repetitive 


inspections  of  all  affected  airplanes  to 
determine  if  there  is  evidence  of  a  crack 
in  the  airframe  mounted,  turbocharger 
oil  reservoir  outlet  fitting  or  modification 
thereof.  If  cracks  are  found  during  any 
inspection  required  by  the  AD,  the 
reservoir  must  be  replaced  prior  to 
further  flight.  Cessna  has  developed 
Single  Engine  Service  Bulletin  SEB85-11 
dated  June  7, 1985,  which  covers  the 
subject  of  this  AD.  This  Service  Bulletin 
defines  the  complete  applicable  serial 
number  range  for  the  required  actions 
and  this  information  has  been 
incorporated  into  the  AD. 

The  FAA  determined  that  this  is  an 
unsafe  condition  that  may  exist  in  other 
airplanes  of  the  same  type  design, 
thereby  necessitating  the  AD.  It  was 
also  determined  that  an  emergency 
condition  existed,  that  immediate 
corresponding  action  was  required  and 
that  notice  and  public  procedure  thereon 
was  impractical  and  contrary  to  the 
public  interest.  Accordingly,  the  FAA 
notified  all  known  registered  owners  of 
the  airplanes  affected  by  this  AD  by 
priority  mail  letter  dated  June  6, 1985. 
The  AD  became  effective  immediately 
as  to  these  individuals  upon  receipt  of 
that  letter  and  is  identified  as  AD  85-11- 
07.  Since  the  unsafe  condition  described 
therein  may  still  exist  on  other  Cessna 
Models  P210N.  P210R.  and  T210R 
airplanes,  the  AD  is  being  pubhshed  in 
the  Federal  Register  as  an  amendment 
of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  39)  to  make  it 
effective  to  all  persons  who  did  not 
receive  the  letter  notification.  Because  a 
situation  still  exists  that  requires  the 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable  and 
contrary  to  the  public  interest,  and  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  major  under  section  8  of 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  document 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant  regulation,  a  final 
regulatory  evaluation  or  analysis,  as 
appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required)  A  copy  of  it,  when  filed  may 
be  obtained  by  contacting  the  Rules 
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Docket  at  the  location  under  the  caption 
"ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aviation  safety. 
Aircraft,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  FAR  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U  S.C.  106(ji)  (Revised.  Pub.  L.  97-449, 
lanuary  12.  1983);  and  14  CFR  11.89. 

2.  By  adding  the  following  new  AD: 

Cessna:  Applies  to  Models  P210N,  P210R 
(Serial  numbers  P21000001  through  and 
including  P21000S55).  and  T210R  (Serial 
numbers  21064698  through  and  including 
21064929)  airplanes,  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
already  accomplished. 

To  prevent  possible  separation  of  the 
lurbocharger  oil  reservoir  outlet  fitting  and 
subsequent  rapid  loss  of  engine  lubricatiing 
oil.  accomplish  the  following: 

(a)  Prior  ta  further  flight: 

(1)  Remove  the  right  side  engine  cowling  to 
the  extent  necessary  to  examine  the 
turbocharger  oil  reservoir. 

(2)  Visually  inspect  using  a  strong  light  the 
lop  oil  outlet  fitting  for  cracks  in  the  vicinity 
of  the  weld  securing  the  fitting  to  the  upper 
surface  of  the  turbocharger  oil  reservoir. 

Note:  Cracking  of  the  turbocharger  oil 
reservoir  outlet  fitting  may  not  be  evidenced 
by  an  oil  leak  in  the  vicinity  of  the  oil 
reservoir  installation.  Therefore,  inspection  of 
the  reservoir  will  depend  upon  careful 
cleaning  in  addition  to  the  use  of  a  strong 
light. 

(3)  If  no  cracks  are  defected  in  the  outlet 
fitting  of  the  turbocharger  oil  reservoir, 
reinspect  this  area  at  each  additional  25 
hours  time-in-service  thereafter,  or  in  the 
alternative,  replace  the  turbocharger  oil 
reservoir  as  follows: 

(A)  For  Model  P210N  (serial  numbers 
P21000001  through  P21000834)  airplanes 
remove  the  existing  reservoir  and  install  a 
Cessna  Part  Number  2150106-32  reservoir  in 
accordance  with  the  installation  procedures 
contained  in  Paragraphs  (c)(1)  through  (c)(8) 
of  this  AD. 

(B)  For  Model  P210R  (serial  numbers 
P2100083S  through  and  includmg  P21000855). 
and  T210R  (serial  numbers  21064896  through 
and  including  21064929)  airplanes  remove  the 
existing  reservoir  and  install  a  Cessna  Part 
Number  2150106-33  reservoir  in  accordance 
with  the  installation  procedures  contained  in 
Paragraphs  (c)(1)  through  (c)(6)  of  this  AD. 

(b)  The  repetitive  inspections  required  by 
Paragraph  (a)(3)  of  this  AD  may  be 
discontinued  when  the  modification  in 
Paragraph  (a)(3)(A)  or  Paragraph  (a)(3)(B)  of 
this  AD  is  accomplished. 


(c)  if  any  cracks  are  delected  in  the  outlet 
fitting  in  accomplishing  Paragraph  (a)l2)  of 
this  AD,  prior  to  further  flight,  remove  the 
existing  turbocharger  oil  reservoir  and  install 
a  Cessna  Part  Numt)er  2150106-32  reservoir 
(for  Model  P210N  serial  numbers  P21000001 
through  P21000e34)  or  Part  Number  2150106- 
33  reservoir  (for  Model  P210R  serial  numbers 
P21 000835  through  and  including  P2100O655) 
and  Model  T210R.  (serial  numbers  21064898 
through  and  including  21064929]  airplanes 
available  from  Cessna  Aircraft  Company 
using  the  following  procedure: 

(1)  Install  the  dKck  valve  with  the  arrow 
pointing  away  from  the  oil  reservoir  outlet 
fitting. 

(2)  Use  a  wrench  on  the  reservoir  fitting  to 
isolate  the  torque  when  tightening  the  check 
valve. 

(3)  Attach  the  breather  vent  line. 

(4)  Mount  the  rubber  flexible  hanger  to  the 
firewall  and  reservoir. 

(5)  Initially  secure  the  oil  inlet  and  outlet 
lines  by  hand.  Then  use  a  wrench  on  the  oil 
reservoir  inlet  fitting  and  the  check  valve 
fitting  to  isolate  the  effects  of  tightening  the 
oil  scavenge  hoses.  Tighten  the  oil  scavenge 
hoses  to  the  turbocharger  oil  reservoir. 

(6)  Run  the  engine  to  check  for  oil  leaks 
and  eliminate  any  leaks  prior  to  returning  the 
airplane  to  service. 

(d)  An  equivalent  method  of  compliance 
may  be  used  if  approved  by  the  Manager. 
Wichita  Aircraft  Certification  Office,  Federal 
Aviation  Administration.  Central  Region. 
1801  Airport  Road.  Room  100,  Mid-Continent 
Airport.  Wichita.  Kansas  67209. 

Cessna  Single  Engine  Service  Bulletin 
SE85-n.  dated  June  7, 1985,  covers  the 
subject  matter  of  this  AD. 

This  amendment  becomes  effective  on 
August  9, 1985.  to  all  persons  except  those  to 
whom  it  has  already  been  made  effective  by 
priority  letter  from  the  FAA  dated  June  6, 
1985,  and  is  identified  as  AD  85-11-07. 

Issued  in  Kansas  City,  Missouri,  on  )uly  25. 
1985. 

Edwin  S.  Hairit.  ^ 

Director,  Central  Region. 
[FR  Doc.  85-18457  Filed  8-2-85:  645  am) 
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14  CFR  Part  91 

(Docket  No.  24339;  Amdt  No.  91-1891 

Two-Way  Radio  Communications 
Failure  Procedures 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  action  amends  two-way 
radio  communications  failure 
requirements  for  operations  conducted 
under  instrument  flight  rules  (IFR)  to 
clarify  when  a  pilot  must  leave  a 
clearance  limit  and  begin  descent  and 
approach.  The  amendment  incorporates 
improved  air  traffic  control  (ATC) 
procedures  now  in  use  and  provides 
pilots  with  more  specific  information  on 


the  actions  to  take  in  a  communications 
failure  situation. 

EFFECnvc  date:  September  4. 1985. 

FOR  niRTHER  UHFOflMATION  CONTACT: 

Mr.  Paul  C.  Smith,  Airspace  and  Air 
Traffic  Rules  Branch.  ATO-23a 
Airspace-Rules  and  Aeronautical 
Information  Division.  Air  TralTic 
Operations  Service.  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW.,  Washington,  D.C  20591; 
telephone  (202)  426-6783. 

SUPPLCMENTANV  MHMIMATION: 

History 

On  November  28. 1964.  the  FAA 
proposed  Notice  No.  84-20  (49  FR  46749) 
to  amend  5  91.127  of  Part  91  of  the 
Federal  Aviation  Regulations  (FAR)  (14 
CFR  Part  91)  to  clarify  when  a  pilot  must 
leave  a  clearance  limit  and  l>egin 
descent  and  approach.  The  previous 
rule,  §  91.127,  provided  that  a  pilot  may 
expect  to  receive  either  an  "expect 
further  clearance  time  (EFC)"  or  an 
"expect  approach  clearance  time  (EAC)" 
when  ATC  issues  holding  instructions. 
In  the  event  of  two-way  radio 
communications  failure,  a  pilot 
predicates  certain  actions  on  an  EAC  or 
EFC  if  one  or  the  other  is  received  from 
ATC.  However,  effective  January  21, 
1982.  ATC  discontinued  the  use  of 
EAC's  and  adopted  a  procedure  that 
provides  pilots  with  a  more  accurate 
and  real-time  delay  information,  and 
thus,  a  basis  for  simpler  and  more 
precise  actions  when  they  experience 
two-way  communications  failure.  This 
new  ATC  procedure  retains  the 
traditional  use  of  EEC's  while  providing 
pilots  with  the  additional  information  on 
delays  that  may  be  expected  (e.g.. 
"Expect  further  clerance  one  two  one 
five  anticipate  additional  two  zero 
minute  delay  at  ^fix)").  This  amendment 
brings  the  rule  into  line  with  ATC 
procedures  which  are  based  on  the 
exclusive  use  of  EFCs.  Thus,  this 
change  clarifies  and  simplifies  the  rule 
by  indicating  the  precise  pilot 
responsibilities  in  terms  of  when  to 
leave  a  clearance  limit  and  when  to 
begin  the  descent  and  approach.  This 
amendment  is  the  same  as  that 
proposed  in  the  notice. 

Discussion  of  Comments 

The  FAA  received  four  comments  in 
response  to  the  NPRM  published  on 
November  28. 1984.  All  four  comments 
were  supportive  of  the  proposal. 

The  Rule 

This  amendment  to  Part  91  of  the  FAR 
clarifies  and  simplifies  the  rule  and 
provides  pilots  a  more  precise  course  of 
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action  to  follow  when  they  experience 
two-way  radio  communications  failure. 
The  rule  eliminates  the  use  of  "EAC" 
and  retains  the  use  of  "EFC "  which 
brings  the  rule  into  line  with  current 
ATC  procedures. 

The  FAA  has  determined  that  this  rule 
only  involves  a  technical  regulation 
which  previously  contained  outdated 
procedures  and  for  which  this 
amendment  was  necessary  to  make  it 
operationally  current.  It.  therefore:  (1)  Is 
not  a  major  rule  under  Executive  Order 
12291:  (2)  is  not  a  significant  rule  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034:  February  26. 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  91 

Aviation  safety.  Air  traffic  control. 

The  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  §  91.127  of  Part  91  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  91)  is  amended  as  follows: 

1.  The  authority  citation  for  Part  91  is 
revised  to  reas  as  follows: 

Authority:  49  U.S.C.  1301(7).  1303, 1348. 
1352  through  1355, 1401. 1421  through  1431. 
1471  through  1472. 1502. 1510, 1522.  and  2121- 
2125:  Articles  12,  29,  31,  and  32(a)  of  the 
Convention  of  International  Civil  Aviation 
(61  Slat.  1180):  42  U.S.C.  4321  et  seq.;  E.O. 
11514:  49  U.S.C.  106(g)  (Revised  Pub.  L.  97- 
449.  January  21. 1983):  14  CFR  11.45:  and  49 
CFR  1.47. 

2.  By  removing  paragraphs  §  91.127 
(c){4)  and  (c)(5)  and  revising  paragraph 
S  91.127(c)(3)  to  read  as  follows: 

§91.127    IFR  Operations:  two-way  radio 
communications  failure. 
•         •         •         .         . 

(€)•*• 

(3)  Leave  clearance  limit,  (i)  When  the 
clearance  limit  is  a  fix  from  which  an 
approach  begins,  commence  descent  or 
descent  and  approach  as  close  as 
possible  to  the  expect  further  clearance 
time  if  one  has  been  received,  or  if  one 
has  not  been  received,  as  close  as 
possible  to  the  estimated  time  of  arrival 
as  calculated  from  the  filed  or  amended 
(with  ATC)  estimated  time  en  route. 

(ii)  If  the  clearance  limit  is  not  a  fix 
from  which  an  approach  begins,  leave 
the  clearance  limit  at  the  expect  further 
clearance  time  if  one  has  been  received, 
or  if  none  has  been  received,  upon 


arrival  over  the  clearance  limit,  and 
proceed  to  a  fix  from  which  an  approach 
begins  and  commence  descent  or 
descent  and  approach  as  close  as 
possible  to  the  estimated  time  of  arrival 
as  calculated  from  the  filed  or  amended 
(with  ATC)  estimated  time  en  route. 

Issued  in  Washington.  D.C..  on  )u!y  26. 
1985. 

Donald  D.  Engen. 

Administrator. 

|FR  Doc.  85-18460  Filed  8-2-85;  8:45  am) 
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DEPARTME^f^  OF  JUSTICE 

Drug  Enforcement  Administration 

21  CFR  Parts  1301, 1305  and  1307 

Registration  of  Manufacturers, 
Distributors  and  Dispensers  of 
Controlled  Substances;  Registration 
Regarding  Ocean  Vessels 

agency:  Drug  Enforcement 
Administration.  Justice. 

ACTKMi:  Final  rule. 

summary:  This  action  was  necessitated 
by  the  closing  of  the  U.S.  Public  Health 
Service  (USPHS)  hospital  and  clinic 
system  and  the  discontinuance  of  form 
HSA-590.  previously  issued  to  certain 
maritime  interests  by  those  hospitals 
and  clinics.  This  action  deletes  all 
references  to  HS-590.  Authorization  to 
F>urchase  Controlled  Substances  for 
Vessels,  and  establishes  a  new 
procedure  whereby  the  master  or  first 
officer  of  certain  vessels  may  purchase 
controlled  substances  for  medical  use 
aboard  such  vessels.  It  also  provides  for 
flexibility  in  determining  the  location  at 
which  a  medical  officer  employed  by  the 
owner  or  operator  of  certain  vessels, 
aircraft  or  other  entities  may  obtain  a 
registration  from  this  agency. 

EFFECTIVE  DATE:  September  4, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

G.T.  Gitchel,  Chief,  Diversion 
Operations  Section.  1405, 1  Street. 
Northwest.  Washington,  D.C..  20537, 
telephone  number  (202)  633-1216. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects 

21  CFR  Part  1301 

Administrative  practice  and 
procedure.  Drug  traffic  control.  Security 
measures. 

21  CFR  Part  1305 

Drug  traffic  control.  Reporting  and 
recordkeeping  requirements. 


21  CFR  Part  1307 
Drug  traffic  control. 

The  USPHS  hospital  and  clinic  system 
was  closed  effective  October  1,  1981. 
DEA  was  notified  by  the  PHS  that  it  had 
no  plans  to  continue  issuing  form  HSA- 
590  and  that  no  other  agency  would 
issue  these  forms.  Accordingly,  the  DEA 
initiated  certain  interim  procedures  to 
provide  those  vessels  which  had 
previously  utilized  form  HSA-590  with  a 
method  of  obtaining  controlled 
substances.  This  was  necessary  because 
after  the  discontinuance  of  the  form 
HSA-590.  the  only  method  remaining  in 
the  regulations  (21  CFR  1301.28)  \o\ 
vessels,  aircraft  or  other  entities  to 
purchase  controlled  substances  was  that 
they  be  acquired  and  dispensed  under 
the  general  supervision  of  a  medical 
officer  who  was  licensed  in  a  state  as  a 
physician,  employed  by  the  owner  or 
operator  of  the  vessel,  aircraft  or  other 
entity,  and  registered  under  the 
Controlled  Substances  Act  at  the 
location  of  the  principal  office  of  the 
owner  or  operator  of  \\\e  vessel,  aircraft 
or  other  entity. 

While  the  above  method  is 
satisfactory  in  most  instances,  it  does 
not  provide  a  procedure  for  the  purchase 
of  controlled  substances  for  vessels 
when  no  medical  officer  is  employed  by 
the  owner  or  operator  of  a  vessel,  or  in 
the  event  such  medical  officer  is  not 
accessible  and  the  acquisition  of 
controlled  substances  is  required.  With 
the  discontinuance  of  form  HSA-590,  it 
is  necessary  to  amend  21  CFR  1301.28  to 
delete  all  reference  to  that  form  and  to 
provide  a  new  procedure  whereby 
vessels  may  acquire  controlled 
substances  under  the  above  described 
circumstances. 

Ocean  going  vessels  purchase  only 
limited  quantities  of  controlled 
substances  and  this  amendment  affects 
only  those  vessels  whose  owners  do  not 
presently  employ  a  registered  medical 
officer  to  purchase  controlled 
substances.  This  action  is  intended  to 
clarify  existing  procedures  and  to  assist 
the  affected  maritime  interests,  and  their 
suppliers,  by  providing  an  alternative 
method  of  obtaining  necessary 
controlled  substances.  Moreover,  it  will 
also  assist  those  vessels  whose  owners 
wish  to  employ  a  registered  medical 
officer  by  authorizing  that  a  medical 
officer  may  be  registered  at  a  location 
other  than  the  principal  office  of  the 
owner  or  operator. 

Accordingly,  the  Deputy  Assistant 
Administrator  of  the  DEA,  Office  of 
Diversion  Control,  hereby  certifies  that 
this  amendment  will  fiave  no  significant 
negative  impact  upon  small  businesses 
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or  other  entities  within  the  meaning  and 
intent  of  the  Regulatory  Flexibility  Act  5 
U.S.C.  501  et  seq.  A  notice  of  proposed 
rulemaking  for  this  action  was  published 
on  pages  23451-23453  of  the  Fed«ral 
Register  of  June  4, 1985.  This  notice 
invited  comments  for  30  days  ending 
July  5, 1985.  No  comments  were 
received. 

Pursuant  to  Executive  Order  12291. 
sections  3(c)(3)  and  3(e)(2)(c)  this  notice 
of  proposed  rulemaking  was  reviewed 
by  the  OfFice  of  Management  and 
Budget. 

Therefore,  pursuant  to  the  authority 
vested  in  the  Attorney  General  by  the 
Controlled  Substances  Act,  21  U.S.C. 
801.  et  seq..  and  redelegated  to  the 
Deputy  Assistant  Administrator  of  the 
Drug  Enforcement  Administration. 
Office  of  Diversion  Control,  Title  21  of 
the  Code  of  Federal  Regulations,  Parts 
1301, 1305  and  1307,  is  hereby  amended 
as  follows: 

PART  1301— [AMENDED] 

1.  The  authority  citation  for  Part  1301 
is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  821.  822,  823,  824. 

871|b).  875,  877. 

2.  Section  1301.28  is  amended  by: 

A.  Revising  the  words  "or  the  master 
of  the  vessel"  to  read  "or  the  master  or 
first  officer  of  the  vessel."  in  paragraph 
(a)  introductory  text. 

B.  Revising  paragraph  (b).  (c),  and  (d) 
to  read  as  set  forth  below. 

C.  Adding  paragraph  (f). 

§  1301.28    Registration  regarding  ocean 
vessels. 

•         *         •         •        * 

(b)  A  medical  officer  shall  be: 

(1)  licensed  in  a  state  as  a  physician; 


(2)  Employed  by  the  owner  or 
operator  of  the  vessel,  aircraft  or  other 
entity;  and 

(3)  Registered  under  the  Act  at  either 
of  the  following  locations: 

(i)  The  principal  office  of  the  owner  or 
operator  of  the  vessel,  aircraft  or  other 
entity  or 

(ii)  At  any  other  location  provided 
Ihat  the  name,  address,  registration 
number  and  expiration  date  as  they 
appear  on  his  Certificate  of  Registration 
(DEA  Form  223)  for  this  location  are 
maintained  for  inspection  at  said 
principal  office  in  a  readily  retrievable 
manner. 

(c)  A  registered  medical  officer  may 
serve  as  medical  officer  for  more  than 
one  vessel,  aircraft,  or  other  entity  under 
a  single  registration,  unless  he  serves  as 
medical  officer  for  more  than  one  owner 
or  operator,  in  which  case  he  shall  either 
maintain  a  separate  registration  at  the 
location  of  the  principal  office  of  each 
such  owner  or  operator  or  utilize  one  or 
more  registrations  pursuant  to 
paragraph  (b)(3)(ii)  of  this  section. 

(d)  If  no  medical  officer  is  employed 
by  the  owner  or  operator  of  a  vessel,  or 
in  the  event  such  medical  officer  is  not 
accessible  and  the  acquisition  of 
controlled  substances  is  required,  the 
master  or  first  officer  of  the  vessel,  who 
shall  not  be  registered  under  the  Act, 
may  purchase  controlled  substances 
from  a  registered  manufacturer  of 
distributor,  or  from  an  authorized 
pharmacy  as  described  in  paragraph  (f) 
of  this  section,  by  following  the 
procedure  outlined  below: 

(1)  The  master  or  first  officer  of  the 
vessel  must  personally  appear  at  the 
vendor's  place  of  business,  present 
proper  identification  (e.g.,  Seaman's 
photographic  identification  card]  and  a 


written  requisition  for  the  controlled 
substances. 

(2)  The  written  requisition  must  be  on 
the  vessel's  official  stationery  or 
purchase  order  form  and  must  include 
the  name  and  address  of  the  vendor,  the 
name  of  the  controlled  substance, 
description  of  the  controlled  substance 
(dosage  form,  strength  and  number  or 
volume  per  container)  number  of 
containers  ordered,  the  name  of  the 
vessel,  the  vessel's  official  number  and 
country  of  registry,  the  owner  or 
operator  of  the  vessel,  the  port  at  wliich 
the  vessel  is  located,  signature  of  the 
vessel's  officer  who  is  ordering  the 
controlled  substances  and  the  date  of 
the  requisition. 

(3)  liie  vendor  may,  after  verifying  the 
identification  of  the  vessel's  officer 
requisitioning  the  controlled  substances, 
deliver  the  control  substances  to  that 
officer.  The  transaction  shall  be 
documented,  in  triplicate,  on  a  record  of 
sale  in  a  format  similar  to  that  outlined 
in  paragraph  (d)(4)  of  this  section.  The 
vessel's  requisition  shall  be  attached  to 
copy  1  of  the  record  of  sale  and  filed 
with  the  controlled  substances  records 
of  the  vendor,  copy  2  of  the  record  of 
sale  shall  be  furnished  to  the  officer  of 
the  vessel  and  retained  aboard  the 
vessel,  copy  3  of  the  record  of  sale  shall 
be  forwarded  to  the  nearest  DEA 
Division  Office  within  15  days  after  the 
end  of  the  month  in  which  the  sale  is 
made. 

(4)  TTie  vendor's  record  of  sale  should 
be  similar  to,  and  must  include  all  the 
information  contained  in,  the  below 
listed  format. 

Sale  of  Controlled  Sutwtaooet  to  Veaaeb 


(Name  of  registrant)   

(Address  of  re^strant]  — 
(DEA  registration  numtier) 


UneNo. 

Number  of  padugn 
oroered 

SUs  of  iwcMgat 

N«M  of  product 

Packages  dstrtated 

D...«.M»..d 

\ 

..      •• 

2 

3 

Una  mwntefi  may  be  conknued  aooordh«g  to  naadi  of  the  vendor 


Number  of  lines  completed 
Name  of  vessel    


Vessel's  official  number    

Vessel's  country  of  registry      

Owner  or  operator  of  the  vessel     

Name  and  title  of  vessel's  officer  who  pre- 
sented the  requisition 

Signature  of  vessel's  officer  who  presented 
the  requisition     


(f)  Any  registered  pharmacy  which 
wishes  to  distribute  controlled 


substances  pursuant  to  this  section  shall 
be  authorized  to  do  so.  provided  that: 
(1)  The  registered  pharmacy  notifies 
the  nearest  Division  Office  of  the 
Administration  of  its  intention  to  so 
distribute  controlled  substances  prior  to 
the  initiation  of  such  activity.  This 
notification  shall  be  by  registered  mail 
and  shall  contain  the  name,  address, 
and  registration  number  of  the 
pharmacy  as  well  as  the  date  upon 
which  such  activity  will  commence;  and 


(2)  Such  activity  is  authorized  by  state 
law;  and 

(3)  The  total  number  of  dosage  units 
of  ail  controlled  substances  distributed 
by  the  pharmacy  during  any  calendar 
year  in  which  the  pharmacy  is  registered 
to  dispense  does  not  exceed  the 
limitations  imposed  upon  such 
distribution  by  f  1307.11(a)(4)  and  (b)  of 
this  chapter. 


I 
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PART  130S— (AMENPED] 

3.  The  authority  citation  for  Part  1305 
is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  821.  828.  871(b). 

4.  Section  1305.03  is  amended  by 
revising  paragraph  (e)  to  read  as 
follows: 

§  1305.03    Oistributions  requiring  order 


(e)  The  purchase  of  such  sustances  by 
the  master  or  first  officer  of  a  vessel 
pursuant  to  S  1301.28  of  this  chapter 
Provided,  that  copies  of  the  record  of 
sale  are  generated,  distributed  and 
preserved  by  the  vendor  according  to 
that  section. 


PART  1307— {AMENDED] 

5.  The  authority  citation  for  Part  1307 
is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  821.  822(c!).  871(b). 

6.  In  1 1307.11.  paragraphs  (a)(4)  and 
(b)  are  revised  to  read  as  follows: 

§  1307.11    DistritMition  by  dispenser  to 
anottwr  practitioner. 

(a)  -  • 

(4)  The  total  number  of  dosage  units 
of  all  controlled  substances  distributed 
by  the  practitioner  pursuant  to  this 
section  and  §  1301.28  of  this  chapter 
during  each  calendar  year  in  which  the 
practitioner  is  registered  to  dispense 
does  not  exceed  5  percent  of  the  total 
number  of  dosage  units  of  all  controlled 
substances  distributed  and  dispensed  by 
the  practitioner  during  the  same 
calendar  year. 

(b)  If,  during  any  calendar  year  in 
which  the  practitioner  is  registered  to 
dispense,  the  practitioner  has  reason  to 
believe  that  the  total  number  of  dosage 
units  of  all  controlled  substances  which 
will  be  distributed  by  him  pursuant  to 
this  section  and  §  1301.28  of  this  chapter 
will  exceed  5  percent  of  the  total 
number  of  dosage  units  of  all  controlled 
substances  distributed  and  dispensed  by 
him  during  that  calendar  year,  the 
practitioner  shall  obtain  a  registration  to 
distribute  controlled  substances. 

Dated:  July  la  1985. 
Gene  R.  Haislip. 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control. 

(FR  Doc.  85-18496  Filed  8-2-85;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 

ICG02  85-29] 

Special  Local  Regulations;  Buscti 
World  Championship  Grand  Prix  Races 

agency:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  Special  local  regulations  are 
being  adopted  for  Miles  14.8  to  15.4. 
Meramec  River.  "Busch  World 
Championship  Grand  Prix  Races",  an 
approved  marine  event,  will  be  held  on 
August  10  and  11. 1985,  at  George  G. 
Winter  Park  and  Lake,  Fenton.  Missouri. 
These  special  local  regulations  are 
needed  to  provide  for  the  safety  of  life 
and  property  on  navigable  waters  during 
the  event. 

EFFECTIVE  DATES:  These  regulations  will 
be  effective  from  8.00  a.m.  on  August  10, 
and  terminate  at  6:00  p.m.  on  August  11. 
1985. 

FOB  FURTHER  INFORMATION  CONTACT: 

LCDR.  B.  J.  Willis.  Chief.  Boating 
Technical  Branch  Second  Coast  Guard 
District.  1430  Olive  St..  St.  Louis.  MO 
63103.  (314)  425-5971. 

SUPPI^MENTARY  INFORMATION:  These 
special  local  regulations  are  issued 
pursuant  to  33  U.S.C.  1233  and  33  CFR 
Part  100.35,  for  the  purpose  of  promoting 
the  safety  of  life  and  property  on  the 
Meramec  River  between  miles  14.8  and 
15.4  during  "Busch  World  Championship 
Grand  Prix  Races".  August  10  and  11, 
1985.  This  event  will  consist  of  high 
speed  boat  races  which  could  pose 
hazards  to  navigation  in  the  area. 
Therefore,  these  special  local 
regulations  are  deem^  necessary  for 
the  promotion  of  safety  of  life  and 
property  in  the  area  during  this  event.  A 
notice  of  proposed  rule  making  has  not 
been  published  for  these  regulations  and 
they  are  being  made  effective  prior  to 
the  date  of  publication.  Following 
normal  rule  making  procedures  would 
have  been  impracticable.  The  necessity 
of  special  regulations  was  not  evident 
until  July  22, 1985.and  there  was 
insufficient  time  in  which  to  publish 
proposed  rules  in  advance  of  the  event, 
or  to  provide  for  a  delayed  effective 
date.  These  regulations  have  been 
reviewed  under  the  provisions  of 
Executive  Order  12291  and  have  been 
determined  not  to  be  a  major  rule.  This 
conclusion  follows  from  the  fact  that  the 
duration  of  the  regulated  area  is  short. 
In  addition,  these  regulations  are 
considered  to  be  nonsignificant  in 
accordance  with  guidelines  set  forth  in 


the  Policies  and  Procedures  for 
Simplification,  Analysis,  and  Review  of 
Regulations  (DOT  Order  2100.5  of  5-22- 
80).  An  economic  evaluation  has  not 
been  conducted  since,  for  the  reasons 
discussed  above,  its  impact  is  expected 
to  be  minimal.  In  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  it  is  also  certified  that  these 
rules  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  is 
necessary  to  ensure  the  protection  of  life 
and  property  in  the  area  during  the 
event. 

Drafting  Information 

The  drafters  of  this  regulation  are 
BMCM  W.  L.  Giessman,  USCGR,  project 
officer.  Boating  Technical  Branch,  and 
LT.  R.  E.  Kilroy.  USCG,  project  attorney. 
Second  Coast  Guard  District  Legal 
Office. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 

Regulations 

In  consideration  of  the  foregoing,  Part 
100  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  by  adding  a 
temporary  section  100.35-0229  to  read  as 
follows: 

PART  100— SAFETY  OF  LIFE  ON 
NAVIGABLE  WATERS 

1.  The  authority  citation  for  ParMOO 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233:  49  U.S.C.  108;  33 
CFR  100.35;  49  CFR  1.46(b). 

2.  Section  100.35-0229  is  revised  to 
read  as  follows: 

§  100.35-0229    Meramec  River,  miles  14.8 
through  15.4. 

(a)  Regulated  Area.  The  area  between 
Mile  14.8  and  15.4  Meramec  River  is 
designated  the  regatta  area,  and  may  be 
closed  to  commercial  and  recreational 
navigation  or  mooring  between  the 
hours  of  8:00  a.m.  August  10  and  6:00 
p.m.  August  11, 1985.  All  times  listed  are 
local  time.  These  times  represent  a 
guideline  for  possible  intermittent  river 
closures  not  to  exceed  FOUR  (4)  hours 
in  duration.  Mariners  will  be  afforded 
enough  time  between  such  closure 
periods  to  transit  the  area  in  a  timely 
manner. 

(b)  Special  Local  Regulations.  The 
Coast  Guard  will  maintain  a  patrol 
consisting  of  regular  and  auxiliary  Coast 
Guard  vessels  in  the  regatta  area.  This 
patrol  will  be  under  the  direction  of  a 
designated  Coast  Guard  Patrol 
Commander.  The  Patrol  Commander 
may  be  contacted  on  Channel  16  (156.8 
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MHZ)  by  the  call  sign  "Coast  Guard 
Patrol  Commander".  Vessels  desiring  to 
transit  the  regulated  area  may  do  so 
only  with  prior  approval  of  the  Patrol 
Commander  and  when  so  directed  by 
that  officer.  Vessels  will  be  operated  at  a 
no  wake  speed  to  reduce  the  wake  to  a 
minimum  and  in  a  manner  which  will 
not  endanger  participants  in  the  event  or 
any  other  craft.  The  rules  contained  in 
the  above  two  sentences  shall  not  apply 
to  participants  in  the  event  or  vessels  of 
the  patrol  operating  in  the  performance 
of  their  assigned  duties. 

(c)  The  Patrol  Commander  may  direct 
the  anchoring,  mooring  or  movement  of 
any  boat  or  vessel  within  the  regatta 
area.  A  succession  of  sharp,  short 
signals  by  whistle  or  horn  from  vessels 
patrolling  the  area  under  the  direction  of 
the  U.S.  Coast  Guard  Patrol  Commander 
shall  serve  as  a  signal  to  stop.  Vessels 
so  signalled  shall  stop  and  shall  comply 
with  the  orders  of  the  Patrol  Vessel. 
Failure  to  do  so  may  result  in  expulsion 
from  the  area,  citation  for  failure  to 
comply,  or  both. 

(d)  The  Patrol  Commander  may 
establish  vessel  size  and  speed 
limitations  and  operating  conditions. 

(e)  The  Patrol  Commander  may 
restrict  vessel  operation  within  the 
regatta  area  to  vessels  having  particular 
operating  characteristics. 

(f)  The  Patrol  Commander  may 
terminate  the  marine  event  or  the 
operation  of  any  vessel  at  any  time  it  is 
deemed  necessary  for  the  protection  of 
life  and  property. 

(g)  This  §  100.35-0229  will  be  effective 
from  8:00  a.m.  August  10,  and  terminate 
at  6:00  p.m.  on  August  11, 1985  (local 
time). 

Dated:  July  24. 1985. 
R.).  Collins. 

Captain,  U.S.  Coast  Guard.  Acting 
Commander.  Second  Coast  GuanI  District. 
[FR  Doc.  85-18495  Filed  8-2-85;  8:45  am] 

BILLING  CODE  M10-14-M 


33  CFR  Part  117 
(CCGD13  85-02] 

Drawbridge  Operation  Regulations; 
Columbia  River,  Automated  Railroad 
Bridge  Between  Celilo,  OR,  and 
WIshram,  WA 

agency:  Coast  Guard.  DOT. 
action:  Final  rule. 

summary:  At  the  request  of  the 
Burlington  Northern  Railroad  Company, 
the  Coast  Guard  is  adding  regulations 
governing  the  Burlington  Northern 
railroad  drawbridge  across  the 
Columbia  River,  mile  201.2.  between 


Celilo,  Oregon,  and  Wishram, 
Washington,  to  accommodate 
automated  operation  of  the  drawspan. 
This  change  is  being  made  because  the 
Burlington  Northern  Railroad  Company 
can  realize  substantial  savings  in  costs 
by  operating  the  bridge  automatically. 
This  action  will  relieve  the  bridge  owner 
of  the  burden  of  having  a  person 
constantly  available  to  open  or  close  the 
draw  and  will  still  provide  for  the 
reasonable  needs  of  navigation. 

EFFECTIVE  DATE:  These  regulations 
become  effective  on  September  4. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  E.  Mikesell.  Chief.  Bridge  Section, 
Aids  to  Navigation  Branch  (Telephone: 
(206)  442-5864). 

SUPPLEMENTARY  INFORMATION:  On 

March  7. 1985.  the  Coast  Guard 
published  proposed  rules  (50  FR  9289) 
concerning  this  amendment. 

The  Commander.  Thirteenth  Coast 
Guard  District,  also  published  the 
proposal  as  a  Public  Notice  dated  March 
19, 1985.  In  each  notice  interested 
persons  were  given  until  April  22, 1985 
to  submit  comments. 

Drafting  InformatioD 

The  drafters  of  these  regulations  are: 
John  E.  Mikesell,  project  officer,  and 
Lieutenant  Commander  Judith  M. 
Hammond,  project  attorney. 

Discussion  of  Comments 

Four  responses  were  received  to  the 
Federal  Register  and  Coast  Guard  Public 
Notice.  One  respondent,  a  Federal 
agency,  offered  no  objection  to  the 
proposal.  Two  respondents,  did  object 
to  the  proposal.  A  private  party 
commented  that  automation  would  not 
work  with  the  existing  electrical 
circuitry;  this  objection  was  determined 
to  be  meritless.  A  local  port  authority 
objected  because  of  the  concerns  over 
reliability  of  an  automated  drawspan 
and  the  additional  burden  placed  on 
waterway  users.  These  objections  were 
likewise  deemed  unfounded,  based  on 
the  experience  of  a  similar  automated 
drawspan  between  Pasco  and  Burbank, 
Washington.  The  fourth  respondent,  a 
towboat  operator,  felt  that  Burlington 
Northern  should  give  prior 
announcement  of  bridge  closures  by 
marine  radio.  This  was  considered  and 
rejected  because  adequate  advance 
information  on  closures  can  be  obtained 
by  vessel  operators,  without  relying  on 
routine  broadcasts  by  the  bridge 
operator,  from  Burlington  Northern  via 
radiotelephone  or  telephone.  Minor 
editorial  changes  were  made  in  the  final 
rule  by  the  drafters  to  improve  the 
overaU  clarity  of  the  rule. 


Economic  Assessment  and  Certificatioa 

These  regulations  are  considered  to 
be  nonmajor  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  28, 
1979). 

The  economic  impact  has  been  found 
to  be  so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  Other  than 
the  Burlington  Northern  Railroad 
Company  and  navigation  interests,  there 
are  no  known  businesses,  including 
small  entities,  that  would  be  affected  by 
the  proposed  change.  There  are  only 
minimal  impacts  on  navigation  and 
Burlington  Northern  would  benefit  from 
the  change  because  it  would  be  relieved 
of  the  burden  of  providing  a  salaried, 
full-time  operator  for  bridge  openings 
and  closures.  Since  the  economic  impact 
of  these  regulations  is  expected  to  be 
minimal,  the  Coast  Guard  certifles  that 
they  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing.  Part 
117  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority.  33  U.S  C.  499:  and  49  CFR 
1.46(c)(5)  and  33  CFR  1.05-l(g)(3). 

2.  Section  117.869(c)  is  added  to  read 
as  follows: 

§117.869    Columbia  Rivw. 

***** 

(c)  The  draw  of  the  Burlington 
Northern  railroad  bridge,  mile  201.2, 
between  Celilo,  Oregon,  and  Wishram, 
Washington,  is  automated  and  is 
normally  maintained  in  the  fully  open- 
to-navigation  position. 

(1)  Lights.  AH  lights  required  for 
automated  operation  shall  be  visible  to 
marine  traffic  for  a  distance  of  at  least  2 
miles  and  shall  be  displayed  at  all  times, 
day  and  night. 

(i)  When  the  draw  is  fully  open,  a 
steady  green  light  shall  be  displayed  at 
the  center  of  the  drawspan  on  both 
upstream  and  downstream  sides. 

(ii)  When  the  draw  is  not  fully  open,  a 
steady  red  light  shall  be  displayed  at  the 
center  of  the  drawspan  on  both 
upstream  and  downstream  sides. 


,31592  Federal  Re^ster  /  Vol  50,  No.  150  /  Monday.  August  5.  1985  /  Rules  and  Regulations 


(iii)  When  Jhe  draw  is  about  to  close, 
flashing  yellow  lights  in  the  form  of  a 
down-pointing  arrow  shall  be  displayed 
at  the  center  of  the  drawspan  on  both 
upstream  and  downstream  sides. 

(2)  Operation.  When  a  train 
approaches  the  bridge,  the  yellow  lights 
shall  start  flashing.  After  ao  S-minute 
delay,  the  green  lights  shall  change  to 
red.  the  drawspan  shall  lower  and  lock, 
and  the  yellow  lights  shall  be 
extinguished.  Red  lights  shall  continue 
to  be  displayed  until  the  train  has 
crossed  and  the  drawspan  is  again  in 
the  fully  open  position.  At  that  time,  the 
red  lights  shall  change  to  green. 

(3)  Vessels  equipped  with 
radiotelephones  may  contact  Burlington 
Northern  to  obtain.infonnation  on  the 
status  of  the  bridge.  Bridge  status 
information  also  may  be  obtained  by 
calling  the  commercial  telephone 
number  posted  at  the  drawspan  of  the 
bridge. 

Dated:  |u>y  24,  IMS. 
H.W.  ParlMr. 

RearAdmrmi.  U.S.  Coast  Guard.  Commander. 
13lh  Coast  Guard  District 

(FR  Doc  85-lMM  Filed  8-2-«5;  S.-45  amj 

BILUMQ  COOC  4t10-14-«l 


33  CFR  Part  165 

(CGO»-«2-10] 

Safety  Zone;  Calcasieu  Channel  and 
Industrial  Canal,  Catcaaieu  River,  Lake 
Charles,  LA 

agency:  Coast  Guard.  DOT. 
action:  Final  rule:  correction. 


SUMMARY:  This  document  corrects  a 
final  regulation  oa  a  safety  zone  for  LNG 
ships  transiting  the  Calcasieu  River  and 
Industrial  Canal,  Lake  Charles.  LA  that 
appeared  in  the  Federal  Register  of 
Thursday.  September  23. 1962  (47  FR 
41957). 

EFFecnVE  DATE:  August  5.  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

LTJG  K.  D.  Christopher,  project  officer, 
Commander.  Eighth  Coast  Guard 
District  (mps).  500  Camp  Street.  New 
Orleans.  LA  70130.  Tel:  (504)  589-6901. 

PART  165— {AMENOEOl 

33  CFR  16S.0OS  is  corrected  as  follows: 

1.  The  aathority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1225  and  1231;  50 
U.S.C.  191;  49  CFR  1.46  and  33  CFR  1.05-l(g). 
6.04-1.  &04-6  and  160.5. 

2.  In  FR  Doc.  82-26238.  published  at  47 
FR  41957  in  the  issue  for  September  23. 
1982.  9  1B5.805(a)  is  corrected  to  read  as 
follows: 


§  165.805    Calcasia«i  Ctiannd  and 
Industrial  Canal,  Calcasieu  River,  Lake 
Char4M,LA. 

(a)  The  waters  within  the  following 
boundaries  are  a  safety  zone:  The  area 
extending  150  feet  out  into  the  Industrial 
Canal,  Calcasieu  River,  Lake  Charles. 
LA.  alor>g  the  shoreline  of  the  Trunkline 
LNG  Company's  waterfront  property, 
from  position  30*06'31.9"N..  93*17'37'W. 
to  the  end  of  the  turning  basin  and  to 
include  an  area  50  feet  out  from  LNG 
ships  while  moored  to  the  Trunkline 
LNG  facility. 

Dated  |uly  22, 1985. 

Qyda  T.  Lnk.  |r.. 

Rear  Admiral.  U.S.  Coast  Guard  Commander 
Eighth  Coast  Guard  District. 

(FR  Doc.  85-18499  Filed  8-2-85:  8:45  am) 

BMJJNG  COOC  «nt-l4-M 


DEPARTMENT  OF  EDUCATION 

Office  of  Elementary  and  SecorKtery 

Education 

34  CFR  Part  201 

Financial  Assistance  to  State 
Educational  Agencies  To  Meet  Special 
Educational  Needs  of  Migratory 
Children 

Correction 

In  FR  Doc.  85-10377,  beginning  on 
page  18406,  in  the  issue  of  Tuesday. 
April  30. 1985.  make  the  following 
correction: 

On  page  18413.  in  S  201.30(b).  second 
column,  fifth  line,  "of  should  read  "or". 

BILUNG  COOC  tSDS.Ot-11 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1152 

Abandonment  Regulations;  Technical 
Amendments 

aqency:  Interstate  Commerce 
Commission. 

ACTION:  Technical  amendments  to  final 
rules. 

SUMMARY:  This  notice  makes  technical 
amendments  to  S  1152.3Z  which  was 
amended  at  49  FR  54239.  December  1, 
1983  in  final  rules  that  were  adopted  to 
govern  applications  to  abandon  or 
discontinue  service  over  rail  lines  and 
offers  of  financial  assistance,  to  reflect 
prior  court  decisions  and  case  law. 
Cross  references  that  appear  in 
§  1152.32(n)(3)  are  being  amended  to 


reflect  chunges  made  in  those  final 
rules. 

EFFECTIVE  DATE  August  5,  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Louis  E.  Gitomer  (202)  275-7245. 

SUPPLEMENTARY  INFORMATION: 
List  of  Subjects  in  49  CFR  Pari  1152 
Railroads. 

Title  49  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  1152— (AMENDED) 

1.  The  authority  citation  for  49  CFR 
Part  1152  continues  to  read  as  follows: 

Authority:  49  U.S.C.  10321  and  10903-10905: 
5  U.S.C.  55S;  45  U.S.C.  904  and  915.  unless 
otherwise  noted. 

§1152.32    [Amended) 

2.  Paragraphs  (n)(3)(i).  (iii).  (iv).  and 
(v)  of  §  1152.32  are  amended  by  revising 
the  cross  references  that  read  "(n)(2)(i)." 
•'(n)(2)(u)."  "(n)(2)(iv)."  "(n)(2)(v)."  and 
"(n)(2)(vi)."  to  read  "(n)(2)." 

lames  H.  Bayne. 
Secretary. 

[FR  Doa  85-18483  Filed  8-2-85:  8>i5  am) 

BILUNQ  COOC  703t-0«-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

SO  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Endangered  SUtus  and 
Critical  Habitat  Designation  for  the 
Owens  Tui  Chub 

agency:  Fish  and  Wildlife  Service. 
Interior. 

action:  Final  rule. 

SUMMARY:  The  Service  determines 
endangered  status  and  designates 
critical  habitat  for  the  Owens  tui  chub 
[GiJa  bicolor  snyderi").  This  action  is 
being  taken  because  the  Owens  tui  chub 
has  declined  in  recent  years  and  has 
been  extirpated  from  much  of  its  range. 
It  historically  inhabited  streams,  rivers, 
springs,  and  irrigation  ditches  in  the 
Owens  Basin,  Mono  and  Inyo  Counties, 
California.  Viable  populations  are  now 
known  from  only  two  locations  in  Mono 
County,  the  headwater  springs  of  Hot 
Creek  and  approximately  8  miles  of  the 
Owens  River  below  Long  Valley  Dam. 
Habitat  destruction,  predation  by  exotic 
fish  species,  and  hybridization  with  a 
closely  related  chub  species  further 
threaten  the  Owens  tui  chub. 
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Endangered  species  determination 
and  designation  of  critical  habitat 
affords  the  Owens  tui  chub  the  full 
protection  provided  by  the  Endangered 
Species  Act  of  1973,  as  amended. 
date:  The  effective  date  of  this  rule  is 
September  4, 1985. 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service,  Lloyd  500  Building,  500  NE. 
Multnomah  Street,  Suite  1692,  Portland. 
Oregon  97232. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Wayne  S.  White,  Chief.  Division  of 
Endangered  Species,  at  the  above 
address  (503/231-6131  or  FTS  429-6131). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Owens  tui  chub  [Gila  bicolor 
snyderi]  is  a  moderate  to  large 
subspecies  of  Gila  bicolor,  with  males 
reaching  up  to  four  inches  in  length  and 
females  slightly  over  five  inches.  The 
fish  is  an  olive  color  above  and  whitish 
below,  with  lateral  blue  and  gold 
reflections  (Miller,  1973).  The  side  of  the 
head,  particularly  along  the  margin  of 
the  preopercle,  displays  a  noticable  gold 
color.  Based  on  past  collections,  the  fish 
occupied  a  wide  variety  of  habitats 
ranging  from  small  springs  that  harbored 
only  a  few  hundred  individuals  to  the 
Owens  River  that  provided  habitat  for 
tens  or  hundreds  of  thousands. 

The  Owens  tui  chub  has  been  known 
to  the  scientific  community  since  the 
late  1800's.  Fish  collections  made  around 
the  turn  of  the  century  indicated  the 
presence  of  tui  chubs  in  the  Owens 
River  (Snyder,  1917)  and  Owens  Lake 
(Gilbert,  1893).  The  collections  of  Carl 
Hubbs  made  during  the  1930's  (reported 
by  Miller,  1973).  provided  the  first,  major 
survey  of  aquatic  habitats  in  the  Owens 
Basin.  Owens  tui  chubs  were  collected 
by  Hubbs  and  co-workers  in  the 
following  areas:  irrigation  canals  south 
of  Bishop,  Owens  River,  headsprings  of 
Fish  Slough,  drainage  ditches  south  of 
Big  Pine,  North  Fork  of  Bishop  Creek, 
Bishop  Creek,  Hot  Creek,  headwater 
springs  of  Hot  Creek,  Whiskey  Creek. 
Owens  Lake,  ponds  at  Lone  Pine, 
Morton's  Slough,  and  various  ditches 
emanating  from  the  Owens  River.  By  the 
time  the  Owens  tui  chub  was  described 
in  1973  as  a  new  subspecies  endemic  to 
the  Owens  Basin  of  Inyo  and  Mono 
Counties,  California  (Miller,  1973),  the 
status  of  the  fish  was  deteriorating 
rapidly. 

Habitat  alteration,  predation  and 
competition  by  exotic  fishes,  and 
hybridization  with  introduced  Lahontan 
tui  chubs  [Gila  bicolor  obesa)  have 


eliminated  genetically  pure  Owens  tui 
chubs  from  all  but  two  localities.  Owens 
tui  chubs  are  now  known  only  from 
approxiniately  8  miles  of  the  Owens 
River  below  Long  Valley  Dam  and  from 
two  adjacent  headwater  spring  areas  of 
Hot  Creek.  The  population  in  the 
Owens  River  is  greatly  reduced  in 
numbers,  largely  because  of  predation 
by  brown  trout  [Salmo  trutta).  The 
population  in  the  headwater  springs  of 
Hot  Creek  is  small  and  is  also 
threatened  by  the  presence  of  exotic 
fishes.  These  habitats  represent  less 
than  one  percent  of  the  original  range  of 
the  Owens  tui  chub. 

Both  sites  are  within  the  Inyo 
National  Forest  boundary,  but  owned  by 
the  City  of  Los  Angeles.  A  fish  hatchery 
located  at  Hot  Creek  is  managed  by  the 
State  on  a  portion  of  the  city  owned 
land.  The  Owens  tui  chub  has  been 
reintroduced  into  Fish  Slough,  Mono 
County,  but  the  success  of  this  recovery 
effort  is  doubtful  as  no  specimens  have 
subsequently  been  secured  from  the 
slough.  The  California  Department  of 
Fish  and  Game  (CDFG).  Bureau  of  Land 
Management  (BLM).  and  U.S.  Fish  and 
Wildlife  Service  (Service)  plan  to 
continue  attempts  at  reintroducing  the 
Owens  tui  chub  at  this  historical  site. 
Tui  chubs  of  uncertain  taxonomic 
identity  have  been  recorded  from  Silver 
Lake  (not  historical  habitat)  in  the  Inyo 
National  Forest.  Specimens  are  being 
analyzed  by  R.  R.  Miller  at  the  Museum 
of  Zoology.  University  of  Michigan  to 
determine  if  they  are  Gila  bicolor 
snyderi. 

The  status  of  the  Owens  tui  chub,  the 
most  precarious  of  any  fish  in  the  Death 
Valley  region  (Pister.  1980).  prompted 
the  State  of  California  to  classify  this 
fish  as  "endangered  "  (CDFG.  1980).  The 
Owens  tui  chub  was  included  in  the 
Service's  December  30. 1982,  Review  of 
Vertebrate  Wildlife  for  Listing  as 
Endangered  or  Threatened  Species  (47 
FR  58454).  In  this  review,  the  Owens  tui 
chub  was  placed  in  category  1, 
indicating  that  the  Service  had 
substantial  information  on  hand  to 
support  a  proposed  rule  to  list  the  fish  as 
endangered  or  threatened.  On  April  12, 
1983.  the  Service  was  petitioned  by  the 
Desert  Fishes  Council  to  list  the  Owens 
tui  chub.  After  evaluation  of  this 
petition,  the  Service  found  that  the 
petitioned  action  was  warranted.  A 
notice  of  this  finding  was  published  in 
the  Federal  Register  on  June  14. 1983  (48 
FR  27273).  In  response  to  information  in 
the  Service's  files  and  the  petition,  a  rule 
proposing  endangered  status  and  critical 
habitat  for  the  Owens  tui  chub  was 
published  on  March  23. 1984  (49  FR 
10959). 


Summary  of  Comments  and 
Recommendations 

In  the  March  23, 1984,  proposed  rule 
(49  FR  10959)  and  associated 
notifications,  all  interested  parties  were 
requested  to  submit  factual  reports  or 
information  that  might  contribute  to  the 
development  of  a  final  rule.  Appropriate 
State  agencies,  county  governments. 
Federal  agencies,  scientific 
organizations,  and  other  interested 
parties  were  contacted  and  requested  to 
comment.  Newspaper  notices,  inviting 
general  public  comment,  were  published 
in  the  Los  Angeles  Times,  Desert 
Dispatch  and  Inyo  Register  on  April  29, 
April  20.  and  April  20. 1984.  respectively. 
Eleven  comments  were  received  and  are 
discussed  below. 

Of  the  11  comments  received,  3  were 
non-substantive  and  8  commented  on 
the  proposed  rule  or  gave  additional 
information.  Statements  of  support  were 
received  from  the  Mono  County, 
California,  International  Union  for 
Conservation  of  Nature  and  Natural 
Resources,  Defenders  of  Wildlife, 
California  Department  of  Fish  and 
Game,  Desert  Fishes  Council,  and 
chairman  of  the  Wildlife  and  Fisheries 
Biology  Department  at  the  University  of 
California.  Davis.  In  addition  to 
indicating  support  for  the  proposal,  the 
Department  of  Fish  and  Game 
recommended  expansion  of  the 
proposed  critical  habitat  for  the  Hot 
Creek  population  to  include  all  the 
groundwater  aquifer  that  feeds  the 
springs.  Concern  was  expressed  that  the 
area  might  be  subject  to  geothermal 
energy  development  in  the  future  and 
that  such  development  might  adversely 
affect  the  aquatic  habitat  required  for 
the  fish.  The  Service  believes  that 
protection  of  the  critical  habitat  as 
proposed  on  March  23. 1984.  is  sufficient 
for  the  conservation  of  the  tui  chub. 
Section  7  of  the  Endangered  Species  Act 
of  1973,  as  amended,  requires  Federal 
agencies  to  consult  with  the  Service  on 
any  action  that  may  destroy  or 
adversely  modify  critical  habitat. 
Therefore,  the  critical  habitat  of  a 
species  would  receive  protection  from 
actions  that  could  affect  such  habitat 
whether  or  not  those  actions  occurred 
within  the  designated  critical  habitat. 

In  addition  to  the  above  supporting 
comments,  a  comment  was  received 
from  the  Department  of  Water  and 
Power.  City  of  Los  Angeles,  supporting 
the  listing  but  questioning  whether  the 
habitat  of  the  fish  needed  specific 
protection  due  to  the  fact  that  the  two 
known  populations  are  on  lands  in 
public  ownership.  While  the  Service 
agrees  that  public  ownership  of 
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important  habitat  areas  typically  results 
in  protection  of  those  areas,  formal 
designation  of  critical  habitat  provides  a 
description  of  those  locations  where  the 
species  is  found  and  thereby  may  aid  in 
the  development  of  management  plans. 
Furthermore,  Section  4(a)(3)  of  the 
Endangered  Species  Act  requires  the 
Secretary  to  determine  critical  habitat  to 
the  maximum  extent  pnident  and 
determinable  concurrently  with  a 
determination  of  endangered  or 
threatened  status  for  a  species. 
Protection  afforded  by  critical  habitat 
designation  applies  only  to  Federal 
agencies  actions. 

The  final  substantive  comment  was 
received  from  the  Forest  Supervisor  of 
the  inyo  National  Forest.  No  opinion 
regarding  the  proposed  rule  was 
expressed,  but  information  was 
provided  about  the  possible  occurrence 
of  the  Owens  tui  chub  in  Silver  Lake. 
Specimens  taken  from  this  area,  which 
is  outside  the  Hshes  historical  range,  are 
being  studied. 

SunuBwy  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  the  Owens  tui  chub  [Gila  bicolor 
snyderi]  should  be  classified  as  an 
endangered  species.  Procedures  found  at 
•  section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.)  and 
regulations  promulgated  to  implement 
the  listing  provisions  of  the  Act  (to  be 
codified  at  50  CFR  Part  424:  see  49  PR 
38900,  October  1, 1984)  were  followed.  A 
species  may  be  determined  to  be  an 
endangered  or  threatened  species  due  to 
one  or  more  of  the  five  factors  described 
in  section  4{aKl).  These  factors  and 
their  aprplication  to  the  Owens  tui  chub 
[CHa  bicolor  snyderi]  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  arrange.  Ichthyological 
surveys  conducted  during  the  1930'8  and 
1940's  found  Owens  tui  chubs  common 
in  a  wide  range  of  aquatic  habitats  in 
the  Owens  Basin.  Since  that  time,  most 
suitable  habitats  have  been  modified, 
streams  have  been  diverted,  and  rivers 
have  been  impounded.  Presently,  viable 
populations  are  known  in  only  two 
locations,  representing  less  than  one 
percent  of  the  fishs  historical  range. 
Demand  for  water  resources  of  the 
Owens  Basin  is  high.  Water  is 
extensively  used  for  local  agricultural 
and  municipal  purposes.  The  single 
largest  consumer  of  Owens  Basin  water 
is  dte  City  of  Los  Angeles.  Through  a 
system  of  diversion  structures  and 
aqueducts,  the  city  conducts  water  to 
the  Los  Angeles  Basin.  Adverse 


modifications  of  aquatic  habitats  to 
meet  the  various  demands  for  water 
have  reduced  available  suitable  habitat 
for  the  Owens  tui  chub. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  There  is  no  evidence  to 
suggest  that  the  Owens  tui  chub  has 
declined  as  a  result  of  overutilization. 

C.  Disease  or  predation.  Introduction 
of  exotic  fishes,  resulting  in  predation 
and  competition,  is  the  major  threat 
facing  the  remaining  populations  of  the 
Owens  tui  chub.  Pister  (1981)  reported 
that  18  exotic  fishes  have  been 
introduced  into  the  Owens  River,  a  river 
that  historically  supported  four  native 
fishes.  Predation  by  brown  trout  (Salmo 
truttd)  is  responsible  for  reduced 
numbers  of  Owens  tui  chub  in  the 
Owens  River. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  State  of 
California  has  listed  the  Owens  tui  chub 
as  "endangered"  and  has  a  provision  in 
its  endangered  species  law  to  protect 
this  species  from  taking.  However,  the 
State  has  no  authority  to  protect  habitat 
for  the  Owens  tui  chub,  nor  does  it 
provide  for  Federal  assistance  with 
recovery  actions. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 
Lahontan  tui  chubs  [Gila  bicolor  obesa] 
have  been  introduced  as  bait  fish  into 
many  waters  of  the  Owens  Basin. 
Subsequently,  they  have  hybridized 
extensively  with  the  native  and  closely 
related  Owens  tui  chub.  Hybridization 
vras  first  recognized  as  a  problem  in 
1973  at  Crowley  Lake,  where  fishermen 
appear  to  have  illegally  introduced  the 
Lahontan  tui  chub  while  fishing  (Miller, 
1973).  Since  that  time,  hybridization 
with  the  Lahontan  tui  chub  has  been 
demonstrated  to  be  a  major  problem 
throughout  the  range  of  the  Owens  tui 
chub.  Genetically  pure  Owens  tui  chubs 
are  now  restricted  to  two  known 
localities. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  the  Owens  tui 
chub  [Gila  bicolor  snyderi]  as 
endangered.  Due  to  the  contraction  of 
the  species'  range  to  less  than  one 
percent  of  its  historical  size  and  the 
threats  present  at  the  two  localities 
where  it  is  now  found,  endangered 
status  is  being  determined.  The 
designation  of  critical  habitat  is 
discussed  below. 


Critical  Habitat 


\ 


Critical  habitat,  as  defined  by  Section 
3  of  the  Act,  means:  (i)  The  specific 
areas  within  the  geographical  area 
occupied  by  a  species,  at  the  time  it  is 
listed  in  accordance  with  the  Act.  on 
which  are  found  those  physical  or 
biological  features  (1)  essential  to  the 
conservation  of  the  species  and  (II)  that 
may  require  special  management 
considerations  or  protection,  and  (ii) 
specific  areas  outside  the  geographical 
area  occupied  by  a  species  at  the  time  it 
is  listed,  upon  a  determination  that  such 
areas  are  essential  for  the  conservation 
of  the  species. 

Section  4(aK3)  of  the  Act  requires  that 
critical  habitat  be  designated  to  the 
maximum  extent  prudent  and 
determinable  concurrently  with  the 
determination  that  a  species  is 
endangered  or  threatened.  Critical 
habitat  is  being  designated  for  the 
Owens  tui  chub  to  include  the  following 
two  areas  of  Mono  County,  California: 
(1)  Owens  River  and  50  feet  on  each  side 
of  the  river  from  Long  Valley  Dam 
downstream  for  a  distance  of  8  stream 
miles;  and  (2)  A  portion  of  Hot  Creek 
and  outflows,  and  those  areas  of  land 
within  50  feet  of  all  sides  of  the  springs, 
their  outflows,  and  the  portion  of  Hot 
Creek.  This  area  includes  about  0.25 
miles  of  stream  and  springs,  and  about  5 
acres  of  fronting  land.  Known 
constitutent  elements  include  high 
quality,  cool  water  with  adequate  cover 
in  the  form  of  rocks,  undercut  banks,  or 
aquatic  vegetation,  and  a  sufficient 
insect  food  base. 

The  areas  proposed  as  critical  habitat 
for  the  Owens  tui  chub  satisfy  all  known 
criteria  for  the  ecological,  behavioral, 
and  physiological  requirements  of  the 
species.  This  fish  successfully 
reproduces  in  the  headwater  springs  of 
Hot  Creek,  where  the  population  is 
apparently  viable,  although  reduced  in 
size  from  predation  by  exotic  fishes.  The 
population  in  the  Owens  River  has 
decreased  since  the  introduction  of 
exotic  fishes:  however  it  continues  to  be 
a  small  but  viable  population.  Both 
areas  would  provide  excellent  habitat 
for  the  Owens  tui  chub  if  exotic  fishes 
were  eliminated  or  greatly  reduced. 
Lands  adjacent  to  the  streams  and 
springs  are  included  for  the  protection  of 
the  riparian  habitat  that  is  important  to 
the  maintenance  of  aquatic  ecosystems. 
The  areas  designated  as  critical  habitat 
include  the  entire  range  of  the 
subspecies  as  known  at  this  time. 

Section  4(b)(8)  requries.  for  any 
proposed  or  final  regulation  that 
designates  critical  habitat,  a  brief 
description  and  evaluation  of  those 
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activiltes  (public  or  private)  which  may 
adversely  modify  such  habitat  or  may 
be  affected  by  such  designation. 
Activities  that  may  adversely  modify  the 
critical  habitat  for  the  Owens  tui  chub 
are  identified  as  follows:  (1) 
Introduction  of  exotic  aquatic 
organisms;  (2)  Activities  that  decrease 
available  wafer  or  cause  a  significnnt 
change  in  the  physical  or  chemical 
properties  (e.g.,  temperature.  pH  or 
dissolved  gases)  of  the  water;  (3) 
Removal  of  natural  riparian  and/ or 
submergent  vegetation,  except  what 
might  be  required  to  maintain  an  open- 
water  habitat  for  the  Owens  tui  chub;  (4) 
Pollution  of  aquatic  habitats  or  adjacent 
terrestrial  habitats;  (5)  channelization  or 
diversion  of  water  flows;  and  (6) 
Overgrazing  of  adjacent  ripariem  areas. 

The  City  of  Los  Angeles  owns  the 
entire  proposed  critical  habitat. 
Activities  within  the  critical  habitat 
include  sportfishing  along  the  Owens 
River  and  operation  of  a  trout  hatchery 
by  the  State  of  California  in  the  Hot 
Creek  area.  These  activities  do  not 
involve  Federal  funds  or  permits  and  are 
not  expected  to  affect  or  be  affected  by 
the  critical  habitat  designation.  The  land 
surrounding  the  critical  habitat  is 
located  within  the  Inyo  National  Forest. 
The  adjacent  land  is  administered  by 
the  Forest  Service  under  the  Mammoth- 
Mona  Unit  Plan  (M-MUP).  Forest 
Service  management  of  the  surrounding 
areas  under  the  M-MUP  rs  apparently 
compatible  with  the  critical  habitat 
designation.  This  critical  habitat  area 
around  Hot  Creek  is  part  of  a  Known 
Geothermal  Resource  Area  (KGRA).  The 
Bureau  of  Land  Ndaoagement  (RI,M)  has 
issued  some  geothermal  leases  in  the 
area.  These  leases  have  stipulations  that 
provide  for  protection  of  resources.  No 
Plans  of  Operations  have  been 
submitted  to  BLM  for  exploration  or 
development  and  no  active  exploration 
has  occurred.  BLM  management  of 
geothermal  leasing  is  apparently 
compatibie  with  the  critical  habitat 
designation.  There  is  also  a  small 
privately-operated  geothermal  heating 
plant  located  on  a  privately-owned 
inholding  of  tftehiyo  National  Forest  in 
the  vicinity  of  the  critical  habitat.  No 
Federal  fuads  or  permits  are  involved  in 
txe  operation  of  the  heating  plant  and 
its  operation  is  not  expected  to  affect  or 
be  affected  by  the  ciitijcal  habitat 
designation. 

No  activities  are  presently  known  diat 
may  afiect  or  be  affected  by  the 
designation  of  critical  habitat  However, 
any  Federal  agency  that  believes  its 
actions  may  affect  the  Owens  tui  chub, 
or  may  adversely  modify  its  critical 


habitat  is  required  to  enter  into 
consultation  with  the  Service. 

Section  4(b)(2)  ef  the  Act  requires  the 
Service  to  consider  economic  and  other 
impacts  of  designating  a  particular  area 
as  critical  habitat.  To  obtain  this 
information,  the  Service  contacted 
Federal  and  State  agencies  and  other 
interested  parties  that  might  have 
activities  involving  Federal  funds  or 
permits  within  the  area  affected  by  the 
critical  habitat  designation.  The  Service 
has  evaluated  the  critical  habitat 
designation  after  considering  all 
available  information  and  concludes 
that  no  adjustments  to  the  area 
proposed  as  critical  habitat  are 
warranted. 

Available  Conservation  Measures 

Conser\'ation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
reco\'ery  actions,  requirements  for 
Federal  pro<ection.  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  posAible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  belovr. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  erahate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  fisted  as  eadangered 
or  threatened  and  with  respect  to  its 
critical  habitat.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  Part  402  and  are  now 
uudei  revision  (see  proposal  at4»FR 
2»99a  June  29, 1983).  Section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  atfthorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  species 
or  to  destruy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitet,  the  responsible  Federal  agency 
must  enter  rirto  furirial  consnttation  with 
the  Service.  There  are  no  known 
ongoing  Federal  activities  that  will  be 
affected  by  this  proposal.  If  active 
geotfacrreal  development  should  occur  in 
the  future  on  Forest  Service  kaods  in  the 
vicinity  of  the  critical  habitat, 
consultation  with  the  Service  will  be 
necessary  to  ensure  the  protection  of  the 
Owens  tui  chub  and  its  critical  habitat. 


The  Act  and  implementing  regulations 
found  at  50  CFR  17.21  set  forth  a  series 
of  general  prohibitions  and  exceptions 
that  apply  to  all  endangered  wildlife. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  Uruted  States  to  take, 
import  or  export  ship  in  interstate 
commerce  in  the  course  of  a  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
listed  species.  It  also  is  illegal  to 
possess.  selL  deliver,  carry,  transport  or 
ship  any  such  wildhfe  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  wildlife  species  under 
certain  circumstances.  Regulations 
governing  permits  are  at  50  CFR  17.22 
and  17.23.  Such  permits  are  available  Cor 
scientific  purposes,  to  enhance  the 
propagation  or  survival  of  the  species, 
and/or  for  incidental  take  in  connection 
with  otherwise  lawful  activities.  In  some 
instances,  permits  may  be  issued  during 
a  specified  period  of  time  to  reheve 
undue  economic  hardship  that  would  be 
suffered  if  such  relief  were  not 
available. 

National  Eavisonmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Enrmmmental 
Assessment  as  defined  under  the 
authority  of  the  National  Environmental 
Act  of  196a,  need  not  be  prepared  in 
connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 

Regulator;  F1e%ibility  Act  aad  Exeeiriiv* 
Order  12291 

The  Department  of  the  Interior  has 
determined  that  designation  of  critical 
habitat  for  this  species  will  not 
constitiEte  a  ncafor  action  under 
Executive  Order  12291  aad  certifies  that 
this  designation  win  not  have  a 
significant  economic  effect  on  a 
substantial  mimber  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  801  etseq.].  The  critical  habitat 
designation  as  defined  in  the  proposed 
rule  did  not  bring  forth  economic  or 
other  impacts  to  warrant  consideration 
of  revising  the  critical  habitat 
designation  due  to  such  impacts.  The 
critical  habitat  is  located  at  two  sites  in 
Mono  County,  California.  The  lands  are 
within  the  Inyo  National  Forest 
boundary  on  lands  owned  by  the  City  of 
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Los  Angeles  and  used  as  a  watershed. 
The  City  of  Los  Angeles  has  informed 
the  Service  that  protection  of  this 
watershed  is  of  concern  and  no  future 
developments  that  would  adversely 
a^ect  the  critical  habitat  are 
anticipated.  The  State  of  California  has 
informed  the  Service  that  management 
of  the  small  fish  hatchery  on  Hot  Creek 
is  compatible  with  the  designation  of 
critical  habitat.  No  significant  economic 
or  other  impacts  are  expected  as  a  result 
of  the  critical  habitat  designation.  This 
conclusion  is  based  on  current  BLM  and 
Forest  Service  management  of  the 
KGRA  area  surrounding  the  critical 
habitat,  no  anticipated  impact  from  the 
privately-owned  geothermal  heating 
plant,  no  kno*vn  involvement  of  Federal 
funds  or  permits  for  the  city-owned  land 
included  in  the  critical  habitat,  and  the 
unquantifiable  benefits  that  may  result 
from  the  critical  habitat  designation  for 
the  Owens  tui  chub.  No  direct  costs, 
enforcement  costs,  or  information 
collection  or  recordkeeping 
requirements  are  imposed  on  small 
entities  by  this  designation.  These 
determinations  are  based  on  a 
Determination  of  Effects  that  is 
available  at  the  Services  Regional 


Division  of  Endangered  Species  (See 
"Addresses"  section,  above). 
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Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals.  Plants 
(agriculture). 

Regulations  Promulgation 


PART  17— [AMENDED] 

Accordingly,  Part  17,  Subchapter  B  of 
Chapter  L  Title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L  93-205.  87  Stat.  884:  Pub. 
L  94-359,  90  Stat.  911;  Pub.  L  95-632,  92  Stat. 
3751;  Pub.  L  96-159,  93  Stat.  1225;  Pub.  L.  97- 
304,  96  Stat.  1411  (16  U.S.C.  1531  et  seq.). 

2.  Amend  S  17.11(h)  by  adding  the 
following,  in  alphabetical  order  under 
"FISHES",  to  the  List  of  Endangered  and 
Threatened  Wildlife: 

917.11    Endangered  and  ttireetened 


(h)  •  •  • 


SpectM 


Conwnon  nans 


Fnncs 


Chub.  OiMni  tu. 


pOfNiation 


ScionlKIc  nwiw 


GiiMcatar«9eM_ 


endangered 

or 


SUkj* 


When  Med 


Critical 
habiUt 


Special 


U.&A(CA) EnSra 


192 


17.9e<a) 


3.  Amend  Section  17.95(e)  by  adding 
critical  habitat  of  the  Owens  tui  chub,  as 
follows:  The  position  of  this  entry  under 
§  17.19(e)  will  follow  the  same  sequence 
as  the  species  occiu^  in  {  17.11. 

S  17.95    Critical  habitat— fish  and  wiidlMe. 

(e)  *  *  • 
***** 

Owens  tui  chub  (Gila  bicolor  snyderi] 

California,  Mono  County. 

1.  Hot  Creek,  adjacent  springs  and  their 
outflows  in  the  vicinity  of  Hot  Creek 
Hatchery,  and  50  feet  of  riparian  habitat  on 
all  sides  of  the  creek  and  springs  in  T3S, 
R28ESWV4  Section  35. 
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2.  Owens  River,  and  50  feet  on  both  sides 
of  the  river,  from  Long  Valley  Dam 
downstream  for  8  stream  miles  in  T4S,  R30E, 
Sections  19,  20,  21,  22,  23,  24,  25,  and  36. 


iCnown  constituent  elements  include  high 
quality,  cool  water  with  adequate  cover  in 
the  form  of  rocks,  undercut  banks,  or  aquatic 
vegetation  and  a  sufficient  insect  food  base. 
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Dated:  July  5, 1985. 
Susan  E.  Recca, 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks 

(FR  Doc.  8S-18469  Filed  8-2-85:  8:45  am] 
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50  CR?  Part  17 

Endangarad  and  Thraatenad  WiMIHa 
and  manii;  DatamdnaHon  of 
Endangarad  Statua  and  of  CrKicai 
HaWtal  for  ttM  AnHMr  Daiiar  and  the 
Conaaauga  Logparch 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION;  Final  role. 


SUMMARV:  The  U.S.  Fish  and  Wildlife 
Service  detennines  the  amber  darter 
[Percina  anteseUa)  and  the  Conasauga 
logperch  (Percina  jenkinsi)  to  be 
endangered  species  and  designates  their 
critical  habitats  under  the  Endangered 
Species  Act  of  1973.  as  amended.  These 
fishes  are  currently  known  only  from  the 
upper  Conasauga  River  basin  in  Georgia 
and  Tennessee.  The  conlinued  existence 
of  these  fishes  caald  be  jeopardized  if 
water  development  projects  novw  being 
considered  for  the  Conasauga  River 
basin  are  implemented  without 
adequately  considering  the  requixements 
of  these  species.  Dve  to  the  linkted 
distributioQ  of  the  two  fishes,  any  factor 
that  degrades  habitat  and  water  quality 
in  the  short  river  reaches  they  inhabit, 
i.e.,  majAT  lanil  use  changes,  chemical 
spills,  and  significant  increases  in 
argricultural  and  urban  runoff,  could 
jeopardize  the  survival  of  these  species. 
The  trispot  darter  {Ehteostoma  trisella), 
which  also  occurs  in  the  Consauga  River 
area,  waa  included  ia  the  proposal  but  is 
not  included  in  this  final  rule.  Additional 
biological  information  concerning  the 
occurrence  of  this  species  is  being 
collected  and  evalaated.  The  final 
decision  on  listing  the  trispot  darter  with 
critical  habitat  will  be  delayed  for 
further  evaluation  as  provided  for  in 
SecUon  4(b)(6I  of  the  AcL 

EFFECTIVE  DATE:  The  effective  date  of 
this  rule  is  September  4. 1985. 


AODRCSa^  The  compiete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  noimal  business 
hours  at  the  Endangered  Species  Field 
Station.  100  Otis  Street  Room  224. 
Asheville.  North  Carolina  28fi01. 

FOR  FURTHER  INFORMATION  COKTACT: 

Richard  C  Biggins.  Endangered  Species 
Field  Station.  IQO  Otia  Slretil,  Room  224. 
Asheville.  North  Carolina  28801  (704/ 
259-0321  or  FTS  672-0321). 
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SUPPLEMENTARY  INFORMATIONC 
Background 

A  study  of  the  amber  darter  [Percina 
antesella).  trispot  darter  [Etheostoma 
triseUo),  and  Conasanga  logperch 
(Perehra  jenkinsi],  fimded  hj  the 
Service,  was  completed  in  October  1983 
(Freeman.  1983).  That  survey  involved 
extensive  sampling  and  a  review  of 
historical  frsh  ctrftectron  records  for  the 
upper  Coosa  River  basin  in  Alabama. 
Georgia,  and  Tennessee.  The  study 
concluded  that  these  three  fish  species 
(except  for  a  possible  small  population 
of  the  amber  darter  in  the  Etowah  River 
in  Cherokee  County,  Georgia)  were 
restricted  to  the  upper  Conasauga  River 
basin  (a  tributary  of  the  Coosa  River)  in 
Georgia  and  Tennessee. 

The  trispot  darter  was  now  from  two 
populations  (Freeman,  1983)  when  the 
species  was  proposed  for  endangered 
species  status  in  the  July  13, 1984, 
Federal  Register  (49  FR  28572).  Since 
that  proposed  rule  was  published,  two 
additional  trispot  darter  populations 
have  been  located  by  the  Georgia 
Department  of  Natural  Resources.  One 
of  the  newly  discovered  populations  is 
in  Holly  Creek,  a  tributary  of  the 
Conasauga  River  in  Mufray  County. 
Georgia.  The  other  population  is  located 
in  the  Coosawattee  River,  a  Conasauga 
River  tributary  in  Gordan  County, 
Georgia.  Based  on  present  data,  the 
species  qualifies  for  threatened  status. 
However,  biologists  familiar  with  this 
darter  believe  that  thia  new  iafonnation 
indicates  additional  populations  may  be 
found. 

Sectioa  4(b)(6)  of  the  Act  provides 
that  the  Service  must  make  a 
(fetermiBatioa  on  whether  a  species  is 
an  endangered  species  or  a  threatened 
species  within  1  year  of  the  dale  it  is 
proposed.  However,  if  the  Service  finds 
that  there  is  substantial  disagreement 
regardmg  the  sufficiency  or  accuracy  of 
available  data  relevant  to  the 
determination,  the  Act  allows  a  delay  in 
the  determination  for  up  to  6  months 
pas4  the  1-year  deadline.  The  Service 
believes  the  new  information  on  the 
trispot  darter's  distribution  has  created 
substantial  disagreement  regarding  the 
sufficiency  of  available  data  on  which  to 
make  a  determination  of  the  trispot 
darter's  status.  The  Service  therefore 
has  extended  the  deadHne  for  the 
determination  of  the  trispot  darter's 
status  by  (V  months  from  )uly  13, 1985,  to 
January  13. 1986.  During  this  time 
extension,  the  Service  proposes  to  fund 
an  additional  survey  »o  assist  in  making 
the  final  determination  on  the  Irispo.t 
darter's  status. 

The  amber  darter,  described  by 
Williams  and  Etnier  (1977),  is  presently 
known  from  approximately  33.5  miles  of 


the  Corasauga  River  (from  between  the 
Tennessee  Highway  74  crossing  and  the 
U.S.  411  bridge  in  Polk  County. 
Tennessee,  down&tream  to  thue  Tibbs 
Bridge  crossing,  Murray  County  Road 
109  (Tibba  ft-idge  Road).  Murray 
County,  Georgia)  in  Polk  and  Bradley 
Counties.  Tennessee,  and  Murray  and 
Whitfield  Counties.  Georgia  (Freeman, 
1983).  One  amber  darter  was  taken  in 
1980  from  a  site  on  the  Etowah  River  in 
Cherokee  County.  Georgia  (Etnier  et  al.. 
1981).  Freeman  (1983)  siu^eyed  that  site 
and  other  sites  on  the  Eltowah  River  in 
1982  and  1^63,  bat  he  was  anable  to 
again  collect  the  species.  If  a  population 
of  the  amber  darter  does  exist  in  the 
Etowah  River,  it  is  believed  to  be  very 
small.  The  only  other  collection  record 
for  the  amber  darter  was  from  Shoal 
Creek,  a  tributary  to  the  Etowah  River  in 
Cherokee  County,  Georgia.  Shoal  Creek 
was  surveyed  by  Freeman  (1983)  on 
several  occasions,  but  no  amber  darters 
were  found.  It  is  believed  thi» 
population  was  destroyed  in  the  tSSO's 
when  AHatoona  Reservoir  intmdated  the 
lower  portion  of  Shoal  Creek. 

The  amber  darter  is  a  short,  slender- 
bodied  fish  generally  less  than  2V^ 
inches  in  length.  The  upper  body  is 
golden  brown  with  dark  saddle-like 
markings,  and  its  belly  is  yellow-to- 
cream  color.  The  diroats  of  breeding 
males  are  blue  in  color.  The  species  was 
observed  by  Freeman  (1903)  to  inhabit 
gentle  riffle  areas  over  sand  and  gravel 
substrate.  He  also  noted  that  as  the 
summer  season  progressed  and  aquatic 
vegetation  developed  in  the  riffles,  the 
amber  darter  used  this  vegetated  habitat 
for  feeding  (primarily  on  snails  and 
insects)  and  for  cover.  The  species  has 
not  been  observed  in  slack  corrent  areas 
over  silty  substrate  with  detritus  or  mud 
bottoms.  The  habitat  preference  for 
gentle  riffles  may  explain  why  the 
species  has  not  been  found  above  the 
U.S.  Highway  411  bridge  in  Polk  County, 
Tennessee,  where  the  Conasauga 
River's  gradient  increases.  The  extent  of 
the  species'  downstream  range  is 
possibly  limited  by  the  increase  in  silt. 

The  Conasauga  logperch  [Percina 
jeakinsi),  iormeriy  referred  to  by  the 
Service  as  the  reticulate  logperch 
[Percina  sp.),  has  recently  been 
described  by  Dr.  Bruce  Thompson 
(1985).  This  species  is  apparently 
restricted  to  aboiit  Tl  miles  of  the  upper 
Conasauga  River  in  Tennessee  and 
Georgia.  Specifically,  it  has  been 
observed  in  the  Conasauga  River  from 
approximately  Vi  mile  above  the 
junction  of  Minnewa«gB  Creek,  Polk 
Coenty,  Tennessee,  downstream  through 
Bradley  County.  Tennessee,  to  the 
Georgia  State  Highway  2  Bridge.  Murray 


31598  Federal  Register  /  Vol.  50.  No.  150  /  Monday,  August  5.  1985  /  Rules  and  Regulations 


County,  Georgia.  Freeman  (1983),  in  his 
flsh  survey  and  review  of  historical 
collections,  reported  that  the  fish  has 
never  been  found  outside  this  short  river 
reach. 

The  Conasauga  logperch  is  a  larger 
darter,  sometimes  exceeding  6  inches  in 
length,  and  is  characterized  by  having 
many  "tiger-like"  vertical  dark  stripes 
over  a  yellow  background  (Stames  and 
Etnier,  1980).  The  fish  spawns  in  the 
spring  in  the  fast  riffles  over  gravel 
substrate.  It  has  been  observed  to  feed 
on  aquatic  invertebrates  by  flipping  over 
stones  with  its  "pig-like"  snout. 

The  Tennessee  Wildlife  Resource 
Agency  the  Tennessee  Heritage  Program 
of  the  Tennessee  Department  of 
Conservation  list  both  darters  as 
threatened  (Stames  and  Etnier,  1980).  In 
a  publication  entitled  Tennessee  Rare 
Wildlife  Volume  I:  The  Vertebrates, 
they  stated,  relative  to  the  amber 
darter's  habitat,  that  "The  combination 
of  gently  flowing  rung  and  silt-free 
substrate  is  rare  in  these  times  of 
widespread  siltation  due  to  poor 
watershed  management  or 
impoundments.  The  Conasauga  River  in 
Tennessee  remains  clear  in  all  but  the 
heaviest  floods,  indicating  its 
uniqueness  and  importance  in 
preserving  the  amber  darter.  .  .  ."  J.  S. 
Ramsey  in  a  1973  unpublished  report  on 
extinct  and  rare  freshwater  fishes  in 
Georgia,  classified  the  amber  darter  as  a 
"rare — 1  species,"  which  he  defined,  in 
part,  as  a  species  not  known  to  survive 
in  reservoirs  or  channelized  streams. 
Ramsey  further  categorized  the  darter  as 
"vulnerable,"  which  he  defined  as  ".  .  . 
species  whose  range  is  limited  and  a 
species  that  could  be  rendered  extinct 
by  a  single  land  use  change." 

The  amber  darter  and  Conasauga 
logperch  apparently  require  unpolluted, 
clean  water  streams.  The  amber  darter 
utilizes  areas  with  moderate  current 
over  gravel  and  silt-free  sand  substrate 
(Williams  and  Etnier.  1977).  The 
Conasauga  logperch  occurs  in  flowing 
pool  areas  and  riffles  over  clean 
substrate  of  rubble,  sand,  and  gravel 
(Stames  and  Etnier,  1980).  Siltation. 
which  often  results  when  lands  are 
cleared  for  agriculture  or  other  land 
uses,  is  a  major  threat  to  the  quality  of 
stream  habitats.  Siltation  changes  the 
character  of  streams  so  that  gravel  riffle 
areas  become  infiltrated  with  silt. 

The  upper  Conasauga  River  flows 
through  National  Forest  lands.  This 
provides  some  protection  for  the 
downstream  habitat  sections  where  the 
fishes  are  found.  However,  the  fishes 
are  threatened  from  agricultural  and 
urban  runoff  from  the  development 
sections  of  the  watershed.  There  is  also 
•he  potential  threat  that  a  toxic  chemical 


spill  could  eliminate  a  major  portion  of 
any  of  these  fishes'  populations. 
Another  threat  could  come  from  a  water 
supply  project  being  studied  for  the 
Conasauga  River  near  Oalton,  Georgia. 
This  project,  depending' on  type  and 
extent,  could  severely  impact  the 
species  if  the  biological  requirements  of 
these  fishes  are  not  considered  in  the 
project's  development,  construction,  and 
operation. 

On  December  30, 1982,  the  Service 
announced  in  the  Federal  Register  (47 
FR  58454)  that  the  amber  darter,  along 
with  146  other  fish  species,  was  being 
considered  for  possible  addition  to  the 
List  of  Endangered  and  Threatened 
Wildlife.  On  November  4, 1983,  the 
Service  published  a  notice  in  the  Federal 
Register  (48  FR  50909)  that  a  status 
review  was  being  conducted  on  the 
amber  darter  and  Conasauga  logperch 
(referred  to  therein  as  the  reticulate 
logperch)  to  determine  if  these  fish 
species  and  any  habitat  critical  to  their 
continued  existence  should  be  protected 
under  the  Endangered  Species  Act  of 
1973,  as  amended.  The  November  4, 
1983,  notice  solicited  data  on  the  status 
and  location  of  the  species  and  their 
habitat,  likely  impacts  which  could 
result  if  the  species  and  their  critical 
habitat  were  protected,  current  and 
planned  activities  which  may  adversely 
affect  the  species  or  their  habitat,  and 
possible  impacts  to  Federal  activities  if 
critical  habitat  were  designated.  The 
following  is  a  summary  of  each  of  the 
responses  to  the  notice  of  status  review. 

The  Tennessee  Wildlife  Resources 
Agency  responded  that  it  concurred 
with  the  protection  of  the  species  under 
the  Endangered  Species  Act  and  was 
aware  of  no  Federal  actions  that  would 
jeopardize  the  continued  existence  of 
the  species.  It  also  commented  that  the 
upper  Conasauga  River's  watershed, 
primarily  within  the  Cherokee  National 
Forest,  is  one  of  the  better  protected 
areas  in  Tennessee. 

The  Georgia  Department  of  Natural 
Resources  stated  it  had  no  evidence  to 
contradict  the  assertions  made  in  the 
Service's  November  4, 1983,  notice  of 
review.  It  agreed  that  if  the  species  were 
as  restricted  in  geographic  range  and 
population  size  as  stated  in  the  notice  of 
review  and  as  reported  by  Freeman 
(1983),  it  would  not  object  to  the 
protection  of  these  species  under  the 
Endangered  Species  Act. 

The  Office  of  Chief  Engineer, 
Department  of  the  Army,  Washington, 
D.C.,  informed  the  Service  that  two  of  its 
projects,  the  Dalton  Lake  project  being 
planned  for  the  Conasauga  River  in 
Murray  and  Whitfield  Counties, 
Georgia,  and  the  Jacks  River  project  on 
the  upper  Conasauga  River  in  Polk 


County,  Tennessee,  could  be  impacted 
by  listing  these  species  and  designating 
their  critical  habitats.  It  stated  that  the 
lacks  River  project,  although  authorized 
for  study  by  Congress  in  1945,  had  never 
been  funded  for  further  planning.  It 
further  commented  that  (1)  the  Dalton 
Lake  project  was  authorized  for 
planning:  (2)  Dalton  Lake,  as  presently 
being  planned,  would  inundate  much  of 
the  remaining  known  range  of  the  fishes; 
and  (3)  the  remaining  habitat  in  the 
upper  Conasauga  may  not  be  sufficient 
to  support  viable  populations  of  these 
fishes.  It  concluded  that  the  presence  of 
the  species  in  the  study  area  would  be 
considered  in  its  environmental 
planning. 

The  Forest  Service,  U.S.  Department 
of  Agriculture,  provided  information  on 
Forest  Service  fish  collections  (no 
records  of  these  darters)  within  the 
Cohutta  Wilderness.  It  was  unaware  of 
any  direct  proposed  or  existing  impacts 
to  the  species  or  their  habitat  nor  did  it 
expect  any  perturbations  from  the 
National  Forest  administered 
watershed. 

The  Soil  Conservation  Service,  U.S. 
Department  of  Agriculture,  responded: 
"Designating  the  mentioned  area  of  the 
Conasauga  River  as  critical  habitat 
would  not  impact  programs  of  the  Soil 
Conservation  Service." 

A  professor  with  the  Alabama 
Cooperative  Fishery  Research  Unit, 
Aubum  University,  reported  that  of  the 
394  fish  collection  samples  catalogued  at 
Aubum  University  from  the  Coosa  River 
basin,  only  two  included  the  amber 
darter  (both  from  the  upper  Conasauga 
River).  The  Conasauga  logperch  was  not 
represented  in  the  collection.  He 
commented  that  the  concentration  of  the 
fishes'  habitat  and  their  vulnerability  to 
change  supported  at  least  threatened 
status  for  the  species. 

A  professor  of  biology  at  the 
University  of  Tennessee  strongly 
supported  the  protection  of  these 
species  and  their  habitat  under  the 
Endangered  Species  Act.  He  provided 
information  on  six  other  species  that 
have  experienced  reductions  in  their 
range  but  are  still  present  in  the  upper 
Conasauga  River.  He  stressed  the 
importance  of  the  Conasauga  River  ". . . 
as  a  reservoir  for  aquatic  organisms  that 
have  disappeared  throughout  much  or 
all  of  the  remainder  of  the  Mobile  basin 
drainage.  .  .  ." 

An  adjunct  professor  at  the  Tennessee 
Technical  University  supported 
protecting  the  species  and  designating 
their  critical  habitat.  He  further  stated: 
"In  view  of  the  water  development 
projects  proposed  for  the  upper 
Conasauga,  I  view  it  as  urgent  that  these 
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species  and  their  habitat  be  afforded 
protectiorLunder  the  Endangered 
Species  Act." 

On  July  13. 1984,  the  Service 
published,  in  the  Federal  Register  (49  FR 
28572),  a  proposal  to  list  the  amber 
darter,  trispot  darter,  and  Conasauga 
logperch  as  endangered  species  and  to 
designate  their  critical  habitats.  That 
proposal  provided  information  on  the 
species'  biology,  status,  and  threats,  and 
the  potential  implications  of  listing.  The 
proposal  also  solicited  comments  on  the 
species  and  potential  impacts  of  the 
proposed  critical  habitat  designations. 

Summary  of  Comments  and 
Recommendations 

In  the  July  13. 1984,  proposed  rule  (49 
FR  28572)  and  associated  notifications, 
all  interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the  development 
of  a  final  rule.  Appropriate  State  and 
Federal  agencies,  county  governments, 
scientific  organizations,  and  other 
interested  parties  were  contacted 
(county  governments,  the  North  Georgia 
Area  Planning  Commission,  the  U.S. 
Army  Corps  of  Engineers,  and  Georgia 
and  Tennessee  natural  resource 
agencies  were  also  contacted  in  person) 
and  requested  to  comment.  A 
newspaper  notice  summarizing  the 
proposed  rule  was  published  in  the 
Cleveland  Daily  Banner.  Cleveland. 
Tennessee,  on  July  25. 1984.  and  in  the 
Daily  Citizen  News,  Dalton,  Georgia,  on 
August  3, 1984.  and  invited  general 
public  comment.  The  Service  held  an 
information  meeting  on  the  proposed 
rule  in  Dalton.  Georgia,  on  August  23, 
1984.  This  meeting  was  attended  by 
approximately  30  people,  including  local 
government  leaders,  business  persons, 
and  newspaper  reporters.  A  public 
hearing  was  requested  on  the  proposed 
rule  by  the  North  Georgia  Area  Planning 
and  Development  Commission.  In  the 
September  28. 1984.  Federal  Register  (49 
FR  38320),  the  Service  announced  that  a 
public  hearing  would  be  held  October 
16, 1984.  and  that  the  public  comment 
period  would  be  extended  until  October 
26. 1984.  Appropriate  State  agencies, 
county  governments.  Federal  agencies, 
scientific  organizations,  and  other 
parties  were  again  contacted  and 
requested  to  comment.  A  newspaper 
notice  of  the  public  hearing  and 
comment  period  extension  was 
published  in  the  Cleveland  Daily  Banner 
on  September  26. 1984.  and  in  the  Daily 
Citizen  News  on  September  28, 1984.  A 
total  of  15  written  comments  were 
received.  Nine  were  received  prior  to 
the  public  hearing,  two  were  presented 
at  the  hearing,  and  four  were  provided 


after  the  public  hearing.  The  comments 
and  public  hearing  are  discussed  below: 

The  Corps  of  Engineers.  Department 
of  the  Army,  Washington,  D.C.  staled: 

The  U.S.  Army  Corps  of  Engineers.  South 
Atlantic  Divifior  r^pT's  the  proposed  crilical 
habitat  designation  for  tnt  amoe  carte  snd 
the  trispot  darter  includes  the  reach  of  the 
Conasauga  River  that  would  be  inundated  by 
the  Dalton  L,ake  project  and  proposed  crilical 
habitat  for  the  logperch  includes  part  of  the 
lake  area.  Consequently,  designation  of  the 
proposed  critical  habitat  could  very  well 
preclude  construction  of  the  Dalton  Lake 
project. 

The  Jacks  River  site,  while  upstream  of  the 
proposed  critical  habitat,  could  also  be 
affected  by  the  listing  of  three  species  of 
Tishes  in  its  drainage. 

The  Service  agrees  that  construction 
of  a  Conasauga  River  reservoir  could  be 
precluded  if  such  a  reservoir  would 
adversely  modify  habitai  essential  to 
the  species.  The  section  of  the 
Conasauga  River  proposed  as  trispot 
darter  critical  habitat  could  also  be 
impacted  by  a  reservoir  project,  but  the 
Service  is  not  considering  the  trispot 
darter  in  this  final  rule.  The  Service  has 
deferred  judgment  on  this  species  under 
provisions  in  section  4(b)(6)  of  the  Act 
(see  Background  section  for  discussion 
of  the  trispot  darter).  However,  with 
respect  to  a  Conasauga  River  reservoir, 
the  Service  understands  that:  (1)  The 
main  purpose  of  a  reservoir  would  be  to 
provide  a  water  supply  for  Dalton, 
Georgia,  and  the  surrounding  area;  (2) 
other  alternatives  are  available  to  meet 
this  water  supply  need:  (3)  the  U.S. 
Army  Corps  of  Engineers  (Corps)  is 
presently  studying  a  variety  of 
alternatives  to  meet  water  supply 
requirements;  and  (4)  the  Corps  has 
already  rejected  two  plans  for  a 
Conasauga  River  reservoir,  including  the 
project  referred  to  in  the  above 
comment,  because  of  low  benefit/costs 
ratios. 

The  Service  therefore  believes  that  if 
alternative  methods  are  fully  evaluated, 
the  area's  water  needs  can  be  met 
utilizing  a  project  which  is  compatible 
with  protecting  critical  habitat  for  the 
amber  darter  and  Conasauga  logperch. 
The  Service  is  presently  involved  in 
discussions  with  the  Corps  concerning 
alternative  projects. 

The  Service  also  agrees  that  a  project 
on  the  Jacks  River  (a  tributary  of  the 
Conasauga  River  upstream  of  the  critical 
habitat)  could  be  affected  by  the 
protection  of  essential  habitat.  However, 
that  project,  although  authorized  for 
study  by  Congress  in  1945,  has  never 
received  any  funding  for  planning. 
Without  a  project  design  and  economic 
data,  the  Service  cannot  evaluate 
potential  impacts. 


The  Chief  of  the  U.S.  Forest  Service. 
Department  of  Agriculture,  responded: 

I  foresee  no  impacts  upon  these  three 
species  originating  from  Forest  Ser\icc 
activities  in  upstream  areas.  Due  to  the 
severely  restricted  distribution  of  thes" 
fishes,  however,  w  concu*  will,  iht  proposal 
lO  l.s.  ineni  as  endangered  species. 

The  Service  agrees  that  if  present 
management  practices  within  the 
National  Forest  are  maintained,  no 
adverse  impacts  on  the  amber  darter  or 
Conasauga  logperch  should  occur.  The 
Service  also  concurs  that  the  amber 
darter  and  Conasauga  logperch  should 
be  listed  as  endangered.  The  Service  has 
deferred  judgment  on  the  trispot  darter's 
status  under  provision  in  section  4(b)(6) 
of  the  Act  (see  Background  section). 

The  U.S.  Nuclear  Regulatory 
Commission  informed  the  Service  that  it 
had  no  licensed  facility  that  would  be 
affected  by  critical  habitat  designation. 

The  Federal  Energy  Regulatory 
Commission  stated: 

At  this  lime  there  are  no  hydroelectric 
projects  under  license  and  no  applications  for 
license  or  preliminary  permit  pending  tjefore 
the  FERC  that  would  be  located  in  the  known 
habitat  range  of  the  above-idenlified  Pishes. 
Therefore,  we  conclude  that  proposing  these 
fishes  for  listing  as  endangered  species  would 
have  no  economic  or  other  effect  on 
hydroelectric  activities  under  FERC 
jurisdlcllon. 

The  Federal  Highway  Administration. 
U.S.  Department  of  Transportation, 
responded  that  Federal-aid  funds  are 
used  for  bridge  replacements  in  the  area 
proposed  for  critical  habitat.  It  further 
slated  that: 

We  see  no  reason  why  these  projects  could 
not  be  implemented  with  proper  measures  lo 
prevent  jeopardizing  the  continued  existence 
of  listed  species  or  adverse  modification  of 
critical  habitat.  Listing  of  the  species  and 
designating  crilical  habitat  may  result  in 
additional  coordination/consultation 
requirements  and  some  increase  in 
construction  costs  but  should  not  have  a 
signincant  effect  on  the  Federal-aid  highway 
program. 

The  Service  agrees  with  this 
assessment.  Numerous  section  7 
consultations  have  been  conducted  with 
the  Federal  Highway  Administration 
and  the  Service  has  found  that  the 
Adnimistration  has  been  able  to 
implement  measures  at  its  construction 
sites  which  avoid  jeopardizing  species 
and  adversely  modifying  critical  habitat. 

Dalton  Utilities  and  two  individuals 
supporting  the  multi-purpose  Dalton 
Lake  project  on  the  Conasauga  River 
expressed  the  belief  that  the  future  of 
the  area's  economic  growth  was 
dependent  on  this  reservior  supplying 
the  area's  water  needs.  They  also 
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requested  that  the  Service  consider  the 
economic  impact  that  listing  could  have 
on  the  area. 

The  Service  has  been  in  close  contact 
with  the  Corps,  the  agency  that  is 
exploring  methods  of  meeting  the  area's 
water  supply  needs,  and  it  has  informed 
the  Service  that  the  proposed  multi- 
purpose Oalton  Lake  project  is  no  longer 
being  considered  a  viable  option 
because  of  a  low  beneflt/cost  ratio.  The 
Corps  is  now  evaluating  other 
alternatives  for  meeting  the  area's  water 
requirements. 

Three  individuals  commented  in 
support  of  the  listing  and  designation  of 
critical  habitat.  The  Service  agrees  that 
the  amber  darter  and  Conasauga 
logperch  and  their  critical  habitat  should 
be  protected  under  the  Act.  It  also, 
however,  believes  that  substantial 
disagreement  regarding  the  sufficiency 
of  data  on  the  trispot  darter  exists,  and 
therefore  the  decision  on  this  species' 
status  will  be  delayed  in  accordance 
with  section  4(b)(6)  of  the  Act  (see 
Background  section). 

One  individual  commented  that  the 
darters  proposed  for  listing  were  present 
in  many  streams  in  the  area.  A  Service 
representative  visited  this  individual 
and  showed  him  pictures  of  the  darters. 
After  viewing  the  pictures,  the 
individual  agreed  that  the  darters  he 
had  seen  in  local  streams  were  not  the 
fishes  the  Service  was  proposing  for 
endangered  species  status. 

The  public  hearing  was  held  October 
16, 1984.  at  7:30  p.m.  in  the  Dalton 
Utilities  Building  Auditorium,  1200  South 
Harris  Street,  Dalton,  Georgia.  The 
hearing  was  divided  into  four  phases: 

(1)  A  description  of  the  hearing 
objectives  and  procedures  given  by  a 
U.S.  Department  of  the  interior 
Assistant  Regional  Solicitor,  (2)  a  review 
of  the  Endangered  Species  Act  and 
discussion  of  the  proposal  presented  by 
a  Service  biologist.  (3)  a  public  comment 
session  when  individuals  were 
presented  an  opportunity  to  make  public 
statements,  and  (4)  a  question  and 
answer  period  when  those  in  attendance 
could  ask  the  Service  representative 
questions  relative  to  the  proposal. 

A  total  of  28  individuals  attended  the 
public  hearing.  Two  comments  were 
received,  and  no  questions  were  asked 
during  the  question  and  answer  session. 
The  comments  received  at  the  hearing 
are  summarized  below. 

The  Tennessee  Department  of 
Conservation  commented  that  it 
supported  the  proposal.  The  Service 
i-oncurs  with  its  statement  on  the  amber 
darter  and  Conasauga  logperch  but  has 
postponed  judgment  on  the  trispot 
darter  under  provisions  in  section  4(b)(6) 
of  the  Act  (see  Background  section). 


The  Dalton- Whitfield  Chamber  of 
Commerce  resubmitted  the  comments  it 
had  provided  the  Service  during  the 
initial  60-day  comment  period  provided 
in  the  proposal.  Its  comments  supported 
the  construction  of  the  multi-purpose 
dam  on  the  Conasauga  River  and 
restated  the  organization's  belief  that 
the  economic  growth  of  Dalton, 
Whitfield  County,  and  surrotmding 
counties  was  linked  to  completion  of  the 
project.  It  added  that  the  Chamber  of 
Commerce  had  no  cost  comparisons  of 
alternatives  for  meeting  the  area's  water 
supply  needs  (see  above  for  the  Service 
response  to  this  comment). 

Summary  of  Factors  Anecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  the  amber  darter  (Percina 
antesella)  and  the  Conasauga  logperch 
(Percina  Jenkins!)  should  be  classified 
as  endangered  species.  Procedures 
found  at  section  4(a)(1)  of  the 
Endangered  Species  Act  (16  U.S.C.  1531 
et  seq.)  and  regulations  promulgated  to 
implement  the  listing  provisions  of  the 
Act  (to  be  codified  at  50  CFR  Pat  424.  49 
FR  389000.  October  1. 1984)  were 
followed.  A  species  may  be  determined 
to  be  an  endangered  or  threatened 
species  due  to  one  or  more  of  the  five 
factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
the  amber  darter  [Percina  antesella)  and 
the  Conasauga  logperch  [Percina 
jenkinsi)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  Both  species  are 
presently  known  from  restricted  ranges. 
The  amber  darter  is  known  from 
approximately  33.5  miles  of  the  upper 
Conasauga  River,  and  it  may  also  exist 
at  very  low  numbers  in  a  short  reach  of 
the  Etowah  River.  The  Conasauga 
logperch  is  known  only  from  about  11 
miles  of  the  upper  Conasauga  River. 
With  such  limited  ranges,  both  species 
could  be  jeopardized  by  a  single 
catastrophic  event,  either  natural  or 
human  related.  Potential  threats  to  these 
species  and  their  habitats  could  also 
come  from  increased  silvicultural 
activity,  road  and  bridge  construction, 
stream  channel  modifications, 
impoundments,  changes  in  land  use,  and 
other  projects  in  the  watershed,  if  such 
activities  are  not  planned  and 
implemented  with  the  survival  of  the 
species  and  the  protection  of  their 
habitat  in  mind. 

Both  species  are  also  potentially 
threatened  by  two  U.S.  Army  Corps  of 
Engineers  projects — the  Dalton  Lake 
project  and  the  Jacks  River  project.  The 


Jacks  River  project  was  authorized  for 
study  by  Congress  in  the  Rivers  and 
Harbors  Act  of  1945.  but  it  has  not  been 
founded  for  further  planning.  This 
project,  if  constructed,  would  be  located 
on  the  Jacks  River  which  enters  the 
Conasuaga  River  upstream  of  the  area 
inhabited  by  these  fishes.  If  this  project 
were  completed  without  consideration 
of  potential  impacts  on  the  fishes  and 
their  habitat,  the  effect  on  these  fishes 
would  depend  on  the  type  and  extent  of 
the  project  and  the  resultant 
modifications  to  stream  flows,  water 
temperature,  and  silt  loads,  especially 
during  the  construction  stage. 

The  multi-purpose  Dalton  Lake,  on  the 
Conasauga  River  (as  discussed  in  the 
proposed  rule),  is  no  longer  being 
considered  by  the  Corps  as  a  viable 
project  because  of  a  low  benefit/cost 
ratio.  However,  the  Corps  is  studying 
alternatives  for  meeting  the  lake's  prime 
objective,  which  is  water  supply 
augmentation  for  the  local  community. 

A  reservoir  on  the  Conasauga  River 
could  also  affect  both  fish  upstream  of 
the  proposed  reservoir.  Some  game  fish 
and  non-game  species  common  to 
reservoirs,  such  as  carp  [Cyprinus 
carpio),  generally  respond  to  reservoir 
construction  by  dramatically  increasing 
their  population  levels.  These  reservoir 
fish  at  times  could  migrate  upstream 
into  the  habitat  of  the  two  darter 
species.  An  infiux  of  reservoir  fish  can 
be  expected,  through  competition, 
predation.  and  changes  in  the  habitat 
caused  by  some  of  the  fishes'  feeding 
behavior  (carp  stirring  up  the  substrate 
during  feeding),  to  reduce  the  chances  of 
survival  for  these  two  darters. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  There  is  no  evidence  that 
overutilization  is  or  will  be  a  problem 
for  the  amber  darter  or  Conasauga 
logperch. 

C.  Disease  or  predation.  There  is  no 
evidence  of  threats  to  these  two  fishes 
from  disease  or  predation. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Tennessee 
State  Code  Annotated  Section  70-8-104 
and  the  Official  Code  of  Georgia 
Annotated  27-2-12  prohibit  the  taking  of 
these  fishes  without  a  State  collecting 
permit.  Federal  listing  provides 
additional  protection  by  requiring 
Federal  permits  for  taking  the  fishes  and 
by  requiring  Federal  agencies  to  consult 
with  the  Service  when  projects  they 
fund,  authorize,  or  carry  out  may  affect 
the  species  or  their  critical  habitat. 

E.  Other  natural  or  manmade  factors 
affecting  their  continued  existence. 
Freeman  (1983)  reported  on  the  impact 
of  a  channel  modification  on  these  two 
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darters.  An  island  in  the  Conasauga 
River,  just  downstream  of  Murray 
County  Road  173  bridge,  Murray  County. 
Georgia,  was  removed  (the  reason  for 
the  removal  is  not  known)  in  1982.  This 
site  had  been  sampled  prior  to  the 
island's  removal,  and  both  darters  were 
observed  to  inhabit  the  area.  Six  to  nine 
months  after  the  area  was  modified,  the 
amber  darter  and  the  Conasauga 
logperch  were  not  seen  at  the  site. 
Similar  modifications  in  other  sections 
of  the  Conasauga  River  could  be 
expected  to  result  in  elimination,  at  least 
temporarily,  of  the'  amber  darter  and  the 
Conasauga  logperch  from  a  river 
section. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
these  species  in  determining  to  make 
this  rule  final.  Based  on  this  evaluation, 
the  preferred  action  is  to  list  the  amber 
darter  (Percina  antesella]  and  the 
Conasauga  logperch  (Percina  jenkinsi) 
as  endangered  species  with  critical 
habitat.  Because  of  the  restricted  range 
of  these  species,  the  vulnerability  of 
these  isolated  populations  to  a  single 
catastrophic  accident,  and  the  threats 
posed  by  a  possible  reservoir  project, 
threatened  status  does  not  appear  to  be 
appropriate  for  these  species.  Reasons 
for  the  critical  habitat  designations  are 
discussed  in  the  "Critical  Habitat" 
section  of  this  rule. 

Critical  Habitat 

Critical  habitat,  as  defined  by  Section 
3  of  the  Act  means:  (i)  The  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection,  and  (ii)  specific  areas  outside 
the  geographical  area  occupied  by  a 
species  at  the  time  it  is  listed,  upon  the 
determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species. 

Section  4(a)(3)  of  the  Act  requires  that 
critical  habitat  be  designated  to  the 
maximum  extent  prudent  and 
determinable  concurrently  with  the 
determination  that  a  species  is 
endangered  or  threatened.  Critical 
habitat  is  being  designated  for  the 
amber  darter  to  include  approximately 
33.5  miles  of  the  Conasauga  River  in 
Polk  and  Bradley  Counties,  Tennessee, 
and  Murray  and  Whitfield  Counties. 
Georgia  (see  Regulations  Promulgation 
section  of  this  final  rule  for  a  precise 
description  of  critical  habitat).  This 
stream  section  contains  high  quality 


water  with  riffle  areas  (free  of  excessive 
silt)  composed  of  sand,  gravel,  and 
cobble  which  becomes  vegetated 
(primarily  with  Podostemum)  during  the 
summer.  The  species  utilizes  this  riffle 
environment  for  cover  and  foraging 
habitat. 

Critical  habitat  is  being  designated  for 
the  Conasauga  logperch  to  include 
approximately  11  miles  of  the 
Conasauga  River  in  Polk  and  Bradley 
Counties.  Tennessee,  and  Murray 
County,  Georgia  (see  Regulations 
Promulgation  section  of  this  final  rule 
for  precise  description  of  critical 
habitat).  This  river  section  contains  high 
quality  water,  pool  areas  with  flowing 
water,  riffles  with  gravel  and  rubble 
substrate  for  feeding,  and  fast  riffle 
areas  and  deeper  chutes  with  gravel  and 
small  rubble  for  spawning. 

Section  4(b)(8)  requires,  for  any 
proposed  or  final  regulation  that 
designates  critical  habitat,  a  brief 
description  and  evaluation  of  those 
activities  (public  or  private)  which  may 
adversely  modify  such  habitat  or  may 
be  affected  by  such  designation. 
Activities  which  presently  occur  within 
the  designated  critical  habitat  include, 
in  part,  fishing,  swimming,  boating, 
scientific  research,  and  nature  study. 
These  activities,  at  their  present  use 
level,  do  not  appear  to  be  adversely 
impacting  the  area.  Other  activities 
which  do  or  could  occur  in  the  upper 
Conasauga  River  basin  and  could 
impact  the  proposed  critical  habitat 
include,  in  part,  logging,  land  use 
changes,  stream  alterations,  bridge  and 
road  construction,  and  construction  of 
impoundments. 

There  are  also  Federal  activities 
which  do  or  could  occur  within  the 
upper  Conasauga  River  basin  and  which 
may  be  affected  by  protection  of  critical 
habitat.  These  activities  include,  in  part, 
construction  of  impoundments  (in 
particular,  a  reservoir  on  the  Conasauga 
River),  stream  alterations,  bridge  and 
road  construction,  logging,  and 
discharges  of  municipal  and  industrial 
wastes.  These  activities,  along  with 
others  that  alter  the  watershed,  could,  if 
not  constructed  with  the  protection  of 
the  species  in  mind,  degrade  the  water 
and  substrate  quality  of  the  upper 
Conasauga  River  basin  by  increasing 
siltation,  water  temperatures,  organic 
pollutants,  and  extremes  in  water  flow, 
if  any  of  these  activities  may  affect  the 
critical  habitat  area  and  are  the  result  of 
a  Federal  action,  section  7(a)(2)  of  the 
Act.  as  amended,  requires  the  agency  to 
consult  with  the  Service  to  ensure  that 
actions  they  authorize,  fund,  or  carry 
out,  are  not  likely  to  destroy  or 
adversely  modify  critical  habitat 


Section  4(b)(2)  of  the  Act  requires  the 
Service  to  consider  economic  and  other 
impacts  of  designating  a  particular  area 
as  critical  habitat.  To  collect  this 
information,  the  Service  has  solicited 
comments  from  Federal  and  State 
agencies,  local  governments,  planning 
entities,  businesses,  the  scientiHc 
community,  and  interested  parties 
through  written  requests.  Public  notices 
and  news  releases  have  been  published 
and  interviews  have  been  conducted 
with  local  news  media.  Telephone 
conversations  and  individual  contacts 
have  been  made  with  local 
governmental  officials.  Federal  and 
State  agency  personnel,  and  business 
leaders.  The  Service  has  held  an 
informal  public  information  meeting  and 
a  public  hearing  in  Dalton,  Georgia,  to 
inform  the  public  and  solicit  comments. 
The  material  collected  during  this 
process  was  incorporated  into  an 
economic  analysis  of  the  impacts  of 
designating  critical  habitat. 

All  Federal  and  State  agencies 
responding,  except  the  U.S.  Army  Corps 
of  Engineers,  indicated  that  they 
anticipate  no  economic  impacts  of 
designating  critical  habitat.  The  Corps 
responded  that  the  designation  of 
critical  habitat  could  impact  on  a 
reser\'oir  project  that  was  under 
consideration  for  the  Conasauga  River. 
Several  local  businessmen  and  the 
Dalton.  Georgia.  Chamber  of  Commerce 
indicated  they  believe  the  failure  to 
build  a  multi-purpose  reser\"oir  on  the 
Conasauga  River  to  supply  the  area's 
water  needs  would  have  an  economic 
impact  on  the  local  community,  but  they 
provided  no  specific  information 
concerning  economic  or  other  impacts. 
Recent  conversations  with  the  Corps 
have  revealed  that  the  multi-purpose 
reservoir  option  is  no  longer  viable 
because  of  a  low  benefit/cost  ratio.  The 
Corps  is  now  evaluating  other  options 
for  meeting  the  area's  water  supply 
needs.  However,  they  have  not  decided 
on  a  preferred  option  and  have  not 
calculated  the  benefit/cost  ratio  for  any 
of  the  options. 

The  States  of  Georgia  and  Tennessee 
and  Murray  and  Whitfield  Counties, 
Georgia,  and  Bradley  and  PoHc  Counties. 
Tennessee,  use  land  fronting  the 
Conasauga  River  for  highway  and 
bridge  rights-of-way.  Local  county 
governments  and  State  and  Federal 
highway  agencies  have  been  contacted. 
These  agencies  are  aware  of  the 
requirements  of  section  7  of  the  Act  and 
the  potential  for  the  proposed  critical 
habitat  designations  to  affect  highway 
projects.  These  agencies  informed  the 
Service  that  no  projects  currently 
planned  or  underway  would  affect  or  be 
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affected  by  the  proposed  critical  habitat 
designations.  The  U.S.  Department  of 
Transportation  further  stated:  ".  .  . 
designating  critical  habitat  may  result  in 
additional  coordination/consultation 
requirements  and  some  increase  in 
construction  costs,  but  should  not  have 
a  significant  effect  on  Federal-aid 
highway  programs."  A  quantitative 
estimate  of  the  increase  in  construction 
and  management  costs  that  might  result 
from  the  proposed  critical  habitat 
designations  cannot  be  calculated  at 
this  time  due  to  the  unknown  or 
hypothetical  nature  of  the  consultations 
that  may  occur.  Highway  projects,  in 
any  case,  however,  are  not  expected  to 
be  significantly  affected  by  the  proposed 
critical  habitat  designations. 

Much  of  the  upper  watershed  of  the 
Conasauga  River  above  the  proposed 
critical  habitats  is  located  within  U.S. 
National  Forests.  The  past  management 
of  this  land  has  contributed  to  the 
present  high  quality  of  the  critical 
habitats.  The  U.S.  Forest  Service  has 
informed  the  Service  that  it  foresees  no 
impacts  on  the  proposed  critical  habitat 
designations  resulting  from  Forest 
Service  activities. 

Private  lands  that  front  the  proposed 
critical  habitats  are  used  primarily  for 
row  crop  farming.  livestock  grazing,  and 
woodlot  operations.  These  activities  are 
not  expected  to  affect  or  be  affected  by 
the  proposed  critical  habitat 
designations.  The  U.S.  Department  of 
Agriculture's.  Soil  Conservation  Service 
(SCS).  which  works  extensively  with 
rural  landowners,  has  been  contacted  in 
both  Tennessee  and  Georgia.  The  SCS 
does  not  anticipate  any  economic 
impact  on  existing  or  currently 
authorized  projects  from  the  proposed 
critical  habitat  designations.  Any 
conservation  efforts  by  private 
landowners  would  be  voluntary. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal.  Slate, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 
Section  7(a)  of  the  Act.  as  amended. 


requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  hsted  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  Part  402.  and  are  now 
under  revision  (see  proposal  at  48  FR 
29990;  June  29. 1983).  Section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  species 
or  to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
a^ect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service.  The  Service  is  presently  not 
aware  of  any  planned  project  which 
may  affect  the  amber  darter  and 
Conasauga  logperch  or  their  critical 
habitats.  The  U.S.  Army  Corps  of 
Engineers  (Corps)  is  studying 
alternatives  for  meeting  the  water 
supply  needs  of  the  Dalton,  Georgia, 
area.  The  Service  has  been  in  contact 
with  the  Corps  concerning  the  potential 
impacts  of  a  Conasauga  River  project  on 
the  species  and  their  habitat. 

The  Act  and  implementing  regulations 
found  at  50  CFR  17.21  set  forth  a  series 
of  general  prohibitions  and  exceptions 
that  apply  to  all  endangered  wildlife. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to  take, 
import  or  export,  ship  in  interstate 
commerce  in  the  course  of  a  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
listed  species.  It  also  is  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  had  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  oLthe  Service  and  State 
conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  wildlife  species  under 
certain  circumstances.  Regulations 
governing  permits  are  at  50  CFR  17.22 
and  17.23.  Such  permits  are  available  for 
scientiRc  purposes,  to  enhance  the 
propagation  or  survival  of  the  species, 
and/or  for  incidental  take  in  connection 
with  otherwise  lawrful  activities.  In  some 
instances,  permits  may  be  issued  during 
a  specified  period  of  time  to  relieve 
undue  economic  hardship  that  would  be 
suffered  if  such  relief  were  not 
available. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 


in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973.  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 

Regulatory  Flexibility  Act  and  Executive 
Order  12291 

The  Department  of  the  Interior  has 
determined  that  designation  of  critical 
habitat  for  these  species  will  not 
constitute  a  major  action  under 
Executive  Order  12291  and  certifies  that 
this  designation  will  not  have  a 
significant  effect  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Present  and  planned  uses  of  the 
critical  habitat  area  and  the  watershed 
above  it  are  compatible  with  the  critical 
habitat  designation.  Based  on  the 
information  discussed  in  this  rule 
concerning  public  projects  within  and 
private  lands  fronting  the  proposed 
critical  habitats,  it  is  not  expected  that 
significant  economic  impacts  will  result 
from  the  critical  habitat  designations.  In 
addition,  there  is  no  known  involvement 
of  Federal  funds  or  permits  that  would 
a^ect  or  be  affected  by  the  critical 
habitat  designation  for  the  private  lands 
that  front  the  critical  habitat  areas.  No 
direct  costs,  enforcement  costs, 
information  collection  or  recordkeeping 
requirements  are  imposed  on  small 
entities  by  the  critical  habitat 
designations.  Further,  the  rule  contains 
no  information  collection  or 
recordkeeping  requirements  as  defined 
by  the  Paperwork  Reduction  Act  of  1980. 
These  determinations  are  based  on  a 
Determination  of  Effects  that  is 
available  at  the  U.S.  Fish  and  Wildlife 
Service,  Office  of  Endangered  Species, 
1000  N.  Glebe  Road.  Arlington,  Virginia. 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish.  Marine  mammals.  Plants 
(agriculture). 

Regulations  Promulgation 

PART  17— lAMENDED] 

Accordingly.  Part  17,  Subchapter  B  of 
Chapter  I.  Title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows; 


Authority:  Pub.  L.  93-205.  87  Slat.  884:  Pub. 
L.  94-359.  90  Stat.  911:  Pub.  L.  95-632.  92  Stat. 
3751:  Pub.  L  96-159,  93  Stat.  1225;  Pub.  I-  97- 
304.  96  Stat.  1411  (16  U.S.C  1531  et  seq). 

2.  Amend  §  17.11(h)  by  adding  the 
following,  in  alphabetical  order  under 
'"Fishes,"  to  the  List  of  Endangered  and 
Threatened  Wildlife: 


§  1 7. 11    Endangered  and  threatened 
wildlife. 


(h)  *  *  * 


Species 


Common  name 


SaenWic  name 


FiSMCS 


Darter,  amber 

Logperch.  Conesauga . 


Historic  range 


Vertebrate 

population  ivhere 

erxtawgered  or 

threalerwd 


Emeostoma  antesella USA  (AL.  GA.  TN).. 

Parana jenkmsj „ USA  (GA.  TN) 


Entre- 

*.. 


Status 


When  listed 


Critical 
habital 


Special 


193 
193 


t79S»eJ 
I7  95M 


NA 


3.  Amend  Section  17.95(e)  by  adding 
critical  habitat  of  the  amber  darter  and 
Conasauga  logperch  as  follows:  The 
position  of  this  entry  under  Section 
17.95(e)  follows  the  same  sequence  as 
the  species  occur  in  Section  17.11. 

§  17.95    Critical  habitat— fish  and  wildlife, 
(e)  Fishes. 


Amber  Darter  (Percina  antesella] 

Tennessee  and  Georgia:  Conasauga  River 
from  the  U.S.  Route  411  bridge  in  Polk. 
County,  Tennesee.  downstream 
approximately  33.5  miles  through  Bradley 
County,  Tennessee  and  Murray  and  Whitfield 
Counties,  Georgia,  to  the  Tibbs  Bridge  Road 
bridge  (Murray  County  Road  109  and 
Whitfield  County  Road  100). 

Constituent  elements  include  high  quality 
water,  riffle  areas  (free  of  silt)  composed  of 
sand,  gravel,  and  cobble,  which  becomes 
vegetated  primarily  with  Podostemum  during 
the  summer. 


AHBEK  OAITKK 

csmCAL  HASrTAT 
CIoaKIt   *MB  Tiimiiuu 


Conasauga  Logperch  (Percina  jenkiasi] 

Tennessee  and  Georgia:  Conasauga  River 
from  the  confluence  of  Halfway  Branch  with 
the  Conasauga  River  in  Polk  County, 
Tennessee,  downstream  approximately  11 
miles  to  the  Georgia  State  Highway  2  Bridge. 
Murray  County,  Georgia. 


Constituent  elements  include  high  quality 
water,  pool  areas  with  flowing  wafer  and  silt 
free  riffles  with  gravel  and  rubble  substrate, 
and  fast  riffle  areas  and  deeper  chutes  with 
gravel  and  small  nibble. 


COMAaAUGA  LOGPUCH 

CRinCAL  HABrtAT 
CtOIGIA  AND  TENNEUEE 
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Dated;  July  B,  1985. 

Susan  E.  Reece, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

|FR  Doc.  85-18468  Filed  8-2-85;  MS  am] 

VUJNGCOOC  4310-SS-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  671 
(Docket  No.  41154-41541 

Tanner  Crab  off  Alaska 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Notice  of  season  extension. 

summary:  The  Director.  Alaska  Region. 
NMFS,  (Regional  Director),  has 
determined  that  the  desired  harvest 
level  of  Tanner  crab  [Chionoecetes 
opilio]  in  the  Northern  Subdistrict  of  the 
Bering  Sea  District  in  Registration  Area  J 
has  not  yet  been  achieved  and  that 
additional  fishing  time  is  necessary  to 
fully  utilize  C.  opilio  stocks.  The 
Secretary  of  Commerce  (Secretary) 
therefore  issues  this  notice  extending 
the  fishing  season  for  C.  opilio  in  the 
Northern  Subdistrict  by  vessels  of  the 
United  States  from  August  1, 1985,  until 
August  22, 1985.  The  intended  effect  is  to 
achieve  the  optimum  yield  of  the  fishery. 
DATE  This  notice  is  effective  12:00  noon, 
Alaska  Daylight  Time  (ADT)  July  31. 
1985.  Public  comments  on  this  notice  of 
season  extension  are  invited  until 
August  13. 1985. 

AOORESSES:  Comments  should  be  sent 
to  Robert  W.  McVey.  Director.  Alaska 
Region.  National  Marine  Fisheries 
Service.  P.O.  Box  1668.  Juneau.  AK 
99802.  During  the  15-day  comment 
Deriod.  the  data  on  which  this  notice  is 
based  will  be  available  for  public 
inspection  during  business  hours  (8:00 
a.m.  to  4:30  p.m.  weekdays)  at:  (1)  The 


NMFS  Kodiak  Field  Office.  Gibson 
Cove.  Kodiak.  Alaska,  and  (2)  the  NMFS 
Alaska  Regional  Office.  Federal 
Building.  Room  453.  709  West  Ninth 
Street.  Juneau.  Alaska. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rdymond  F,.  Baglin  (Fishery 
Management  Biologist.  Kodiak  Field 
Office.  NMFS).  907^86-3298. 
SUPPlfMENTARY  INFORMATION: 

Background 

The  Fishery  Management  Plan  for  the 
Commercial  Tanner  Crab  Fishery  off  the 
Coast  of  Alaska  (FMP).  which  governs 
this  fishery  in  the  fishery  conservation 
zone  under  the  Magnuson  Fishery 
Conservation  and  Management  Act. 
provides  for  inseason  adjustments  of 
season  and  area  openings  and  closures. 
Implementing  rules  at  §  671.27(b)  specify 
that  these  adjustments  will  be  issued  by 
the  Secretary  under  criteria  set  out  in 
that  section. 

Section  671.26(0(1)  establishes  six 
districts  within  Registration  Area  J.  One 
of  these  is  the  Bering  Sea  District,  which 
is  further  divided  into  three  subdistricts 
for  purposes  of  managing  smaller  units 
of  crab  stocks.  One  of  these  is  the 
Northern  Subdistrict  for  which  a  desired 
harvest  level  of  30  million  pounds  for  C. 
opilio  is  estimated  on  the  basis  of  1984 
NMFS  trawl  surveys.  Because  Tanner 
crab  fishermen  have  only  recently 
moved  from  the  Southeastern 
Subdistrict  into  the  Northern  Subdistrict, 
only  4.2  million  pounds  has  been  landed 
through  July  7. 1985. 

The  ending  date  of  the  fishing  season 
for  C.  opilio  in  the  Northern  Subdistrict 
specified  in  S  671.26(f)(2)(vi)  is  August  1. 
However,  the  North  Pacific  Fishing 
Vessel  Owners'  Association  and  other 
fishermen  have  requested  more  fishing 
time  in  which  to  harvest  the  resource. 
The  Secretary  has  reviewed  the  status 
of  the  C.  opilio  fishery  and  is  responding 
to  their  request. 

The  Secretary  extends  the  current 
fishing  season  for  C.  opilio  in  the 
Northern  Subdistrict.  which  is  north  of 
58*39'  N.  latitude,  until  noon,  August  22, 
1985. 

The  State  of  Alaska's  blue  king  crab 
fishery  in  the  St.  Matthew  Island  Section 


begins  September  1. 1985,  and  is 
expected  to  last  about  six  days,  at 
which  time  fishermen  will  be  required  to 
remove  their  gear  from  the  grounds 
within  seven  days  following  the  closure 
under  State  of  Alaska  commerical 
shellfish  regulations  [5AAC  34.050(c)). 
The  Regional  Director  will  reevaluate 
the  results  of  the  extened  C.  opilio 
season,  and  may  reopen  the  season  after 
the  blue  king  crab  fishery,  if  further 
harvest  is  warranted. 

This  extension  will  become  effective 
after  this  notice  is  filed  for  public 
inspection  with  the  Office  of  the  Federal 
Register  and  the  extension  is  publicized 
for  48  hours  through  procedures  of  the 
Alaska  Department  of  Fish  and  Game. 
Public  comments  on  this  notice  of 
extension  may  be  submitted  to  the 
address  above.  If  comments  are 
received,  the  necessity  of  this  extension 
will  be  reconsidered  and  a  subsequent 
notice  will  be  published  in  the  Federal 
Register,  either  confirming  this  notice's 
continued  effect,  modifying  it,  or 
rescinding  it. 

Other  Matters 

Tanner  crab  stocks  in  the  Northern 
Subdistrict  will  be  subject  to 
underharvest  unless  this  order  takes 
effect  promptly.  Such  underharvest 
could  have  an  unfavorable  economic 
impact  on  Tanner  crab  fishermen  and 
processors.  The  Agency,  therefore,  finds 
for  good  cause  that  advance  notice  and 
public  comment  on  this  order  are 
contrary  to  the  public  interest,  and  that 
no  delay  should  occur  in  its  effective 
date. 

This  action  is  taken  under  the 
authority  of  50  CFR  Part  671  and  is  in 
compliance  with  Executive  Order  12291. 

(16U.S.C.  1801e/se(7.) 

List  of  Subjects  in  50  CFR  Part  671 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  )uly  30,  1985. 
Anthony ).  Calio. 

Deputy  Administrator,  National  Oceanic  and 

A  tmospheric  A  dministration. 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  irrterested  persons  an 
opportunity  to  participate  in  the  ojle 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

AgricuNural  Mariceting  Service 

7  CFR  Part  1076 

Milk  in  the  Eastern  South  Dalcota 
Marlteting  Area;  Proposed  Suspension 
of  Certain  Provisions  of  tlte  Order 

AQCNCV:  AgricHltural  Marketing  Service. 
USDA. 

ACTION:  Proposed  suspension  of  rules. 

summary:  This  notice  invites  written 
comments  on  a  proposal  to  suspend 
portions  of  the  Eastern  South  Dakota 
Federal  milk  order.  The  provisions  relate 
to  the  amount  of  milk  not  needed  for 
fluid  (bottling)  use  that  may  be  moved 
directly  from  farms  to  nonpool 
manufacturing  plants  and  still  be  priced 
trader  the  order.  Suspension  of  the 
provisions  was  requested  by  a 
cooperative  aseociation  representing 
most  of  the  producers  supplying  the 
macket  to  prevent  uneconomic 
movements  of  milk.  The  proposed 
suspension  would  be  for  the  months  of 
August  1985  through  February  1986. 
DATE:  Comments  are  due  no  later  than 
August  12. 1985. 

ADDRESS:  Comments  (two  copies) 
should  be  filed  with  the  Dairy  Division. 
AMS.  Room  2968.  South  Building.  U.S. 
Department  of  Agriculture,  Washington, 
DC.  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 
Constance  M.  Brenner.  Marketing 
Specialist,  Dairy  Division,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  Washington,  D.C.  20250, 
(202)  447-7311. 

SUPPLEMENTARY  INFORMATION:  WiHiam 
T.  Manley,  Deputy  Administrator, 
Agricultural  Marketing  Service,  has 
certified  that  this  proposed  action  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Such  action  woukl  lessen  the 
regulatory  impact  of  the  order  on  certain 
milk  handlers  and  would  tend  to  ensure 
that  dairy  farmers  would  continue  to 
have  their  milk  priced  under  the  order 


and  thereby  receive  the  benefits  that 
accrue  from  such  pricing. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601  etseq.],  the 
suspension  of  the  following  provisions 
of  the  order  regulating  the  handling  of 
milk  in  the  Eastern  South  Dakota 
marketing  area  is  being  considered  for 
August  1985  through  February  1988: 

In  §  1076.13,  paragraphs  (c)(2)  and  (3). 

All  persons  who  want  to  send  written 
data,  views  or  arguments  about  the 
proposed  suspension  should  send  two 
copies  of  them  to  the  Dairy  Division, 
AMS,  Room  2968,  South  Building.  U.S. 
Department  of  Agriculture,  Washington. 
D.C.  20250,  by  the  7th  day  after 
publication  of  this  notice  in  the  Federal 
Register.  The  period  for  filing  comments 
is  limited  to  7  days  because  a  longer 
period  would  not  provide  the  time 
needed  to  complete  the  required 
procedures  and  include  August  1985  in 
the  suspension  period. 

The  comments  that  are  sent  will  be 
made  available  for  public  inspection  in 
the  Dairy  Division  during  normal 
business  hotirs  (7  CFR  1.27(b)). 

Statement  of  Consideration 

Land  O'Lakes,  Inc.  (LOL),  an 
association  of  producers  that  supplies 
most  of  the  maricet's  fluid  milk  needs 
and  handles  most  of  the  market's 
reserve  milk  supplies,  requested  the 
suspension.  The  suspension  would 
remove  for  August  1985  through 
February  1966  the  Hmit  on  the  amount  of 
producer  milk  that  a  cooperative 
association  or  other  handlers  may  divert 
from  pool  plants  to  nonpool  plants. 

The  order  now  provides  that  a 
cooperative  association  may  divert  up  to 
35  percent  of  its  total  member  milk 
received  at  all  pool  plants  or  diverted 
therefrom  during  the  months  of  August 
through  February.  Similarly,  the 
operator  of  a  pool  plant  may  divert  up  to 
35  percent  of  its  receipts  of  producer 
milk  (for  which  the  operator  of  such 
plant  is  the  handler  during  the  month) 
during  the  months  of  August  through 
February. 

The  amount  of  milk  pooled  under  the 
order  by  LOL  in  the  first  six  months  of 
1985  was  8^  percent  above  the  same 
period  in  1984.  LOL  points  out  that,  at 
the  same  time,  its  deliveries  to  pool 
distributing  plants  decreased  about  2.5 
percent  from  a  year  earlier.  The 


cooperative  expects  producer  milk 
deliveries  to  continue  to  increase  from 
1984  levels. 

LOL  indicates  that  operation  of  the  3S- 
percent  diversion  limit  during  August 
through  February  would  mean  that  up  to 
65  percent  of  its  milk  would  have  to  be 
delivered  to  pool  plants.  LOL  estimates, 
moreover,  that  only  35  to  40  percent  of 
its  milk  will  be  needed  at  distributing 
plants.  The  balance  would  have  to  be 
delivered  to  a  supply  plant  unloaded. 
reloaded  and  then  shipped  to  other 
plants  merely  to  qualify  the  milk  for 
pooling.  The  additional  handling  and 
hauling  costs  woold  be  incurred  by  LOL 
with  no  offsetting  benefits  to  other 
market  participants,  according  to  LOL 

List  of  Subjects  in  7  CFR  Part  IfTV 

Milk  maiketing  orders.  Milk.  Dairy 
products. 

The  authority  citation  for  7  CFR  Part 
1076  continues  to  read  as  foUows: 

Antharily:  Sees.  l-lft  4S  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

Signed  at  Washington,  D.C.  on  AMust  1. 

1985. 

William  T.  Manley. 

Deputy  Administrator.  Marketing  Pmgraau. 

[PR  Doc  85-18644  Filed  S-2-8S:  8:45  am| 


DEPARTMENT  OF  THE  TREASURY 

Office  of  ttie  ComptroHer  of  ttw 
Currency 

12  CFR  Parts  5  and  12 
IDodcet  Na  SS-IO} 

Rules,  Policies  and  Procedures  for 
Corporate  Activities  Recordkeeping 
and  Confirmation  Requirements  for 
Securities  Transactions;  Broltersge 
Activites  To  Be  Cortducted  in  an 
Operatirtg  Subsidiary 

agency:  Office  of  the  Comptroller  of  the 

Currency,  Treasury. 

AcnOR:  Withdrawal  of  notice  of 
proposed  rulemalcing. 

StnNMARY:  This  document  withdraws  the 

notice  or  proposed  rulemaking  relating 
to  niles.  policies  and  procedures  for 
corporate  activities,  recordkeeping  and 
confirmation  requirements  for  securities 
transactions,  and  brokerage  activities  to 
be  conducted  in  an  operating  subsidiary 
which  appeared  in  the  Federal  i 
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on  April  17. 1984  (49  FR  15089).  The 
notice  is  being  withdrawn  due  to 
changed  circumstances. 

FOR  FURTHER  INFORMATION  CONTACT. 

Linda  A.  Gottfried,  Attorney,  Securities 
&  Corporate  Practices  Division.  Office  of 
the  Comptroller  of  the  Currency.  (202) 
447-1954. 

SUPPLEMENTARY  INFORMATION: 

On  April  17, 1984,  the  Office  of  the 
Comptroller  of  the  Currency  ("Office") 
sought  comments  on  a  proposed  rule 
which  set  forth  certain  circumstances 
under  which  brokerage  activities  of 
national  banks  should  be  conducted  in 
operating  subsidiaries  ("Rule 
Proposal"). '  Due  to  a  change  in 
circumstances,  the  Office  has  decided  to 
withdraw  that  proposed  rule  for  the 
reasons  set  forth  below. 

At  the  time  of  the  Rule  Proposal, 
national  banks,  their  operating 
subsidiaries  or  their  affiliates  were 
offering  increased  securities  services  to 
their  customers.  Both  the  Office  and  the 
Board  of  Governors  of  the  Federal 
Reserve  System  ("Federal  Reserve 
Board")  had  separately  determined  that 
securities  brokerage  services  were  fully 
authorized  activities  for  banks  and  their 
affilitates. 

More  recently,  courts  have  scrutinized 
the  permissibility  of  these  activities, 
and.  generally,  have  found  such 
activities  to  be  appropriate  for  banks  or 
their  affiliates  to  conduct.  For  example, 
in  June  1984.  the  Supreme  Court 
unanimously  upheld  a  decision  of  the 
Federal  Reserve  Board  that  discount 
brokerage  was  "closely  related"  to 
banking  *  and  did  not  constitute  a 
prohibited  distribution  of  securities  as 
contemplated  by  section  20  of  the  Glass- 
Steagall  Act. 'in  addition,  the  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  afilrmed  a  district  court  opinion 
holding  that  section  16  of  the  Class- 
Steagall  Act  permits  "the  ownership  and 
operation  by  national  banks  of 


'The  Rule  Proposal  would  have  been  codified  in 
12  CFR  5.52  and  12.6.  It  vvai  directed  toward  two 
basic  categories  of  bank  brokerage  activities:  (i)  The 
provision  of  certain  securities  brokerage  services, 
and  (ii)  the  receipt  of  transaction-related  fees  for 
brokerage  activities  conducted  on  behalf  of  trust, 
managing  agency  or  other  accounts  to  which  banks 
provide  investement  advice.  It  also  would  have 
required  national  banks  to  develop  written  policies 
and  procedures  to  ensure  compliance  with  its 
requirements. 

'Securities  Industry  Association  v.  Board  of 
Governors  of  the  Federal  Reserve  System.  104  S.Ct. 
3003  (1984).  The  Federal  Reserve  Board  reviewed 
this  activity  aganist  the  governing  standards  of  the 
Bank  Holding  Company  Act.  section  4(c)(fl),  12 
U.S.C.  Ift43(c)(a).  in  making  this  determination. 

M2U.S.C.  377. 


subsidiaries  engaged  in  the  brokerage 
business."* 

Nor  have  the  securities  services  of 
national  banks  been  restricted  to 
purchasing  securities  for  the  account  of 
customers.  For  example,  banks  have 
traditionally  provided  various  securities 
services  through  their  trust  departments, 
such  as  collective  investment  funds, 
investment  advice,  portfolio 
management,  and  estate  administration. 
More  recently,  banks  have  begun  to 
provide  investment  advice  to  smaller 
accounts  on  a  "retail"  basis.  Further, 
national  banks  have  established 
collective  investment  funds  for 
individual  retirement  accounts  exempt 
from  taxation  under  the  Employee 
Retirement  Income  Security  Act 
("ERISA").  26  U.S.C  408.» 

The  assortment  of  services  which 
banks  and  their  affiliates  offer  reflect 
their  institutional  judgments  as  to  the 
desirability  and  profitability  of  the 
financial  services  to  be  provided. 
Securities  services  provided  by  banks 
vary,  reflecting  differences  in  their 
financial  markets.  Community-oriented 
banks  serve  predominantly  a  retail 
market  and  discount  brokerage  services 
may  be  one  of  several  financial  services 
provided  to  their  customers.  Other 
banks,  including  many  regional  and 
money-center  banks,  offer  a  wide  range 
of  financial  services  to  the  public 
through  established  correspondent 
relationships. 

Banks  also  vary  the  marmer  in  which 
financial  services  are  offered  to  the 
public,  taking  into  account  their  own 
particular  corporate  culture,  their 
location,  their  customer  base,  and  other 
considerations.  Many  banks  have 
chosen  to  conduct  such  activities  within 
the  bank  itself.  Others  have  provided 
such  services  through  operating 
subsidiaries  or  affiliates  which  in  turn 
have  registered  as  broker-dealers  with 
the  Securities  and  Exchange 
Commission  ("SEC"). 

In  our  views,  banks,  like  other 
financial  institutions,  generally  should 
be  given  flexibility  in  the  manner  and 
operation  of  financial  services  to  the 
extent  permitted  by  law.  However,  the 
manner  in  which  any  such  financial 
service  is  conducted  should  not 
determine  the  nature  of  the  activity. 
Financial-service  activities  conducted 


by  national  banks  in  operating 
subsidiaries  are  first  and  foremost 
banking  activities  subject  to  the 
regulation  and  examination  by  this 
Office. 

Congress  has  charged  this  Office  with 
the  supervison  and  regulation  of  the 
national  banking  system.  The  federal 
banking  laws  *  define  the  permissible 
activities  of  national  banks  and  provide 
the  OCC  with  broad  supervisory, 
enforcement  and  rule-making  authority 
with  which  to  regulate  the  national 
banking  system  and  to  address  the 
evolution  of  the  banking  industry. 
Moreover,  with  respect  to  the  securities 
activities  of  banks,  Congress  has 
granted  this  Office  jurisdiction 
concurrent  with  that  of  the  SEC  to 
supervise  and  enforce  various 
provisions  of  the  federal  securities  law  ^ 
and  exempted  banks  and  bank 
securities  *  from  particular  sections  of 
those  laws.  This  statutory  framework 
ensures  that  banks  and  their  activities 
are  regulated  by  those  most  familiar 
with  the  needs  and  complexities  of  this 
particular  industry. 

In  response  to  this  mandate,  this 
Office  has  developed  examination 
procedures  and  has  trained  its 
examining  staff  to  carry  out  all  of  its 
responsibilities.  For  example,  with  the 
proliferation  of  national  bank  discount 
brokerage  services,  the  Office  put  into 
place  examination  procedures  designed 
to  detect  violations  of  law  and  unsafe 
and  unsound  conditions  in  such 
operations.  Furthermore,  the  Office 
published  the  Rule  Proposal  with  the 
view  that  its  implementation  would 
increase  the  Office's  efficiency  in  the 
exercise  of  its  responsibilities,  minimize 
regulatory  burdens,  and  promote  public 
confidence  in  the  financial  services 
system.' 


'Securities  Industry  Association  v.  Comptroller 
of  the  Currency.  577  F.  Supp.  252  (D.D.C.  1983),  affd 
per  curiam  758  F.2d  739  (D.C.  Cir.  1985). 

'In  Investment  Company  Institute  v.  C.T. 
Conover.  596  F.  Supp.  1496  (D.D.C.  1984),  the  court 
upheld  the  Office's  opinion  regarding  the  legality  of 
collective  investment  funds  for  individual 
retirement  accounts.  The  opposite  result  was 
reached  in  Investment  Company  Institute  v.  C.T. 
Conover.  593  F.  Supp.  846  (N.D.Cal.  1964). 


* U  U.S.C.  I  etseq. 

'Congress  has  given  this  Office  regulatory 
authori'.y  over  national  bank  municipal  securities 
dealers  as  well  as  national  banks  acting  as  clearing 
agencies  and  transfer  agents.  See  sections  15B  and 
17A  of  Exchange  Act.  15  U.S.C.  780-04  and  78<}-l. 
The  Office  also  has  authority  to  administer  and 
enforce,  with  respect  to  national  banks,  various 
sections  of  the  Exchange  Act  relating  to  periodic 
reports,  proxy  solicitation,  tender  offers  and  insider 
reporting  requirements,  See  section  12(i).  15  U.S.C. 
78(J)(i). 

'Bank  securities  are  exempt  from  the  registration 
requirements  of  the  Securities  Act  of  1933. 15  U.S.C. 
77a  el  seq.  In  addition,  under  the  Securities 
Exchange  of  1934,  15  U.S.C.  i  78a  et  seq..  Congress 
excluded  banks  from  the  definitions  of  "broker"  and 
"dealer":  container  therein.  See  15  U.S.C.  {  78c(a)(4) 
and  (5). 

•In  response  to  the  Rule  Proposal,  the  Office 
receive  twenty  seven  comment  letters  expressing, 
for  the  most  part,  a  negative  reaction  to  its 
implementation.  Concerns  were  expressed  over  the 
Rule  Proposal's  impact  on  traditional  bank  trust 

Continued 
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The  actions  the  Office  has  taken 
reflect  its  goal  to  provide  the  proper 
regulatory  climate  so  that  the  public 
interest  is  protected. 

Despite  this  statutory  framework 
which  places  regulation  of  banking 
activities  in  the  domain  of  the  federal 
banking  regulators,  the  SEC  proposed  its 
Rule  3b-9  in  November  1983, '"  revoking, 
under  certain  circumstances,  the 
statutory  exemption  for  banks  under  the 
broker-dealer  registration  provisions  of 
the  Securities  Exchange  Act  of  1934;  The 
apparent  reason  for  the  SEC's  action 
was  its  belief  that,  given  the  recent 
expansion  of  bank  securities  activities, 
banks  should  be  subject  to  the  rules  and 
regulations  governing  broker-dealer 
activities  in  order  to  protect  the  public 
interest  and  to  assure  competitive 
equally  through  functional  regulation. 

In  response  to  the  SEC's  proposal,  this 
Office  reiterated  its  agreement  with  the 
concept  of  functional  regulation  but 
voiced  serious  concerns  over  the  impact 
such  a  rule  would  have  on  banking 
activities  and  the  Office's  supervisory 
processes  as  the  primary  regulator  of 
national  banks.  Among  other  things,  we 
questioned  whether  this  rule  would 
advance  the  goal  of  functional 
regulation  since  it  would  subject  banks 
themselves  to  the  Exchange  Act's 
broker-dealer  regulatory  structure;  we 
pointed  out  that  no  instance  of  abuse 
had  been  found  to  support  the  rule's 
implementation;  and  we  expressed  our 
serious  doubts  regarding  the  SEC's 
authority  to  impose  such  a  rule  in  view 
of  the  congressionally  created  exclusion 
of  banks  from  the  defintion  of  "broker" 
and  "dealer"  in  the  Exchange  Act." 

Nevertheless,  despite  this  Office's 
expressed  concerns  as  well  as  those  of 
over  200  banking  industry 
representatives,  the  SEC  determined  on 
July  1, 1985  to  adopt  its.Rule  Sb-Q.'^As 


departmeni  activities,  the  increased  costs 
associated  with  compliance  .  especially  for  small 
and  medium-sized  banks  and  the  unnecessary 
intrusion  into  the  exercise  of  bank's  business 
judgment  especially  in  view  of  the  absence  of 
abusive  conduct  by  banks  engaged  in  activities 
covered  by  the  Rule  Proposal.  Some  commentators 
also  expressed  the  opinion  that  the  Rule  Proposal 
would  complicate  the  present  regulatory  scheme 
unnecessarily,  that  at  this  point  in  the  evolution  of 
the  financial  services  industry,  its  adoption  would 
be  premature  and  that  the  Office  should  await 
Congressional  response  before  proceeding. 

"See  Securities  Exchange  Act  Release  No.  20357 
(November  8. 1983)  and  48  FR  51830  (November  15. 
1983). 

"Letter  of  C.T.  Conover.  Comptroller  of  the 
Currency  to  Mr.  George  A.  Fitzsimmons.  Secretary. 
Securities  and  Exchange  Commission.  February  15. 
1984. 

"17  CFR  240.3b-9.  See  Securities  Exchange  Act 
Release  No.  34-22205  (July  1. 1985).  The  rule  has  an 
effective  date  of  January  1. 1986. 


adopted.  SEC  Rule  3b-9  will  have  a 
substantial  impact  on  bank  trust 
activities  as  well  as  other  bank  financial 
services. 

By  attempting  to  achieve  its  view  of 
functional  regulation  of  bank  brokerage 
activity  via  the  adoption  of  this  rule,  the 
SEC  has  unilaterally  altered  the 
complex  framework  for  bank  regulation 
and  subjected  banks  to  an  additional, 
and  possibly  duplicative,  scheme  of 
regulation.  For  example.  Rule  3b-9  will 
force  banks  to  conduct  certain  trust 
activities  in  a  manner  subject  to  SEC 
regulation.  Specifically,  those  trust 
activities  where  customers  retain  full  or 
partial  investment  discretion  will  now 
be  subject  to  SEC  regulation  in  certain 
circumstances  by  virtue  of  Rule  3b-9.  In 
the  view  of  the  Office,  these  activities, 
which  are  already  subject  to  substantial 
banking  regulation,  are  among  the  least 
susceptible  to  the  SEC's  stated  concerns 
in  implementing  its  rule.  The  SEC  also 
has  decided  that  certain  self-directed 
individual  retirement  accounts  ( 'IRA") 
or  pooled  IRA  funds  should  be  subject  to 
its  regulation,  again,  despite  the 
existence  of  fiduciary  regulation,  here 
mandated  by  Congress  through  ERISA. 
Rule  3b-9  also  seeks  to  encompass  what 
the  SEC  deems  to  be  "underwriting" 
activities,  possibly  including  certain 
activities  which  are  accepted 
commercial  banking  practices.  Due  to 
the  broad  reach  of  the  rule,  such 
traditional  banking  services  a  loan 
participations  and  collective  investment 
activities  may  now  be  subject  to  broker- 
dealer  registration.  These  and  other 
banking  services  which  receive  the 
substantial  scrutiny  of  the  federal 
banking  agencies  may  now  be  subject  to 
SEC  scrutiny  as  well. 

Thus,  by  virtue  of  SEC  Rule  3b-9,  the 
regulatory  structure  surrounding  bank 
securities  activities  has  been 
substantially  changed  without  benefit  of 
the  legislative  process  which  originally 
established  the  framework  of  bank 
regulation.  In  the  opinion  of  this  Office, 
such  substantial  changes  in  banking 
regulation  may  only  be  accomplished 
with  the  appropriate  Congressional 
mandate.  Until  that  time,  as  primary 
protector  of  the  public  interest  in  the 
national  banking  system,  this  Office 
retains  the  authority  to  regulate  the 
conduct  of  securities  activities  by 
national  banks. 

Nevertheless,  in  view  of  the  fact  that 
Rule  3b-9,  as  a  practical  matter,  requires 
banks  to  conduct  a  wider  range  of 
securities  activities  in  operating 
subsidiaries,  or  register  as  broker- 
dealers,  its  adoption  has  made 
unnecessary  any  further  consideration 
at  this  time  of  whether  it  is  appropriate 


to  require  natonal  banks  to  conduct 
particular  securities  activities  in 
operating  subsidiaries.  Accordingly,  this 
Office  has  determined  to  withdraw  its 
Rule  Proposal  at  this  time.  Since 
securities  activities  are  equally  subject 
to  the  regulatory  powers  of  this  Office 
whether  they  are  conducted  within  the 
bank  or  in  an  operating  subsidiary,  our 
withdrawal  of  this  Rule  Proposal  will 
have  no  effect  on  our  authority  to 
regulate  national  bank  securities 
activities.  We  will,  of  course,  continue  to 
monitor  the  evolution  of  the  financial 
services  industry  and  may  revisit  the 
question  of  the  need  for  further 
regulation  in  this  area,  should 
subsequent  conditions  warrant 

Dated:  )uly  31. 1965. 
H.  |oe  Selby. 

Acting  Comptroller  of  the  Currency. 
|FR  Doc.  85-18543  filed  8-2-85:  a4S  am| 
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FARM  CREDIT  ADMINISTRATION 

12  CFR  Part  615 

Funding  and  Fiscal  Affairs 

agency:  Farm  Credit  Administration. 
action:  Proposed  rule. 

summary:  The  Farm  Credit 
Administration  (FCA),  by  its  Federal 
Farm  Credit  Board  (Federal  Board), 
publishes  for  comment  a  proposed 
amendment  to  its  regulation  concerning 
FCA  prior  approval  of  the  acquisition 
and  disposition  of  real  and  personal 
property  by  Farm  Credit  System  banks 
and  of  bank  board  policies  on  electronic 
data  processing  and  word  processing 
programs.  This  proposed  amendment 
will  eliminate  these  FCA  prior  approval 
requirements. 

DATES:  Written  comments  must  be 
received  on  or  before  September  29, 
1985. 

ADDRESSES:  Submit  any  comments  in 
writing  to  Donald  E.  Wilkinson. 
Governor.  Farm  Credit  Administration. 
1501  Farm  Credit  Drive.  McLean.  VA 
22102-5090.  Copies  of  all 
communications  received  will  be 
available  for  examination  by  interested 
parties  in  the  Office  of  Director, 
Congressional  and  Public  Affairs 
Division.  Office  of  Administration,  Farm 
Credit  Administration. 

FOR  FURTHER  INFORMATION  CONTACT 

Joseph  M.  Belframo,  Office  of 
Examination  and  Supervision,  (703) 
883-4441 
or 


SIMS 
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Dorotiiy  (.  Acosta.  Office  of  the  General 

CounaeL  Farm  Credit  Admiatstration. 

1501  Farm  Credit  Drive.  McLean.  VA 

22102-5090.  (703)  883-4023 
SUPPLEMENT AIVV  MPO«i«M-nON:  It  is  the 
intent  of  the  PCA  to  eliminate  PGA  prior 
approval  requirements  to  the  maximum 
extent  advisable.  The  proposed 
amendment  to  12  CFR  615  5150  will 
remove  existing  PCA  prior  approval 
requirements  relating  to  the  purchase 
and  sale  of  bank  buildings,  the  selection 
of  bank  building  sites,  and  the  bank 
board  policies  on  electronic  data 
processing  and  word  processing 
programs.  Also,  the  FCA  proposes  to 
eliminate  the  current  FCA  approval 
requirement  ftv  bank  information 
processing  plans.  Currently.  FCA 
approval  is  required  for  such  plans  only 
when  the  Agency  determines  that  the 
information  processing  operation  of  a 
bank  does  not  meet  acceptable 
standards  of  efficiency  or  effectiveness. 
The  FCA  believes  that  routine 
supervisory  and  examination  activities 
will  enable  the  PCA  to  ensure  that  the 
bank  plans  meet  acceptable  standards. 

The  proposed  regulation  also 
establishes  guidelines  for  supervising 
bank  approval  of  association  building- 
related  requests  setting  forth  the  criteria 
for  the  evahration  of  such  requests. 
Within  such  guidelines,  the  Federal  land 
banks  and  Federal  intermediate  credit 
banks  may  prescribe  office-facility 
related  criteria  for  associations  and  give 
association  boards  the  authority  to  take 
office  facilities  action  without  bank 
(Mior  approval.  Such  delegation  would 
not  include,  however,  approval  authority 
for  the  purchase,  initial  lease,  new 
construction  on.  or  sale  of  association 
building  sites  ch*  buildings. 

List  of  Subjects  in  12  CFR  Port  615 

Accounting.  Agriculture,  Banks. 

banking,  Government  securities. 
Investments,  Rural  areas. 

PART  615— (  AMENDED] 

As  stated  in  the  preamble,  it  is 
proposed  that  Part  615  of  Chapter  VL 
Title  12  of  the  Code  of  Federal 
Regulations,  be  revised  as  follows: 

1.  The  authority  citation  for  Part  615 
continues  to  read  as  follows: 

Aulhooiy:  Sec*.  5.a  S.12.  SlIA.  Pub.  L  B2- 
181.  S5  Stat.  619.  620.  and  621  (12  US.C.  2243, 
2246.  2252). 

2.  Section  615.5150  is  amended  by 
revising  paragraphs  (a),  (b).  and  (c):  and 
by  adding  new  paragraphs  [d]  and  (e]  as 
follows: 


§615315*    RMI  and  pvrMTMl  propvfty. 

(a)  Real  estate  and  personal  property 
may  be  acquired,  held,  or  disposed  of  by 
any  Farm  Credit  institution  for  the 
necessary  and  normal  operations  of  its 
business.  The  purchase,  lease,  or 
construction  of  office  quarters  shall  be 
limited  to  facilities  reasonably 
necessary  to  meet  the  foreseeable 
requirements  of  the  institution.  Property 
shall  not  be  acquired  if  it  involves,  or 
appears  to  involve,  a  bank  or 
association  in  the  real  estate  or  other 
unrelated  business. 

(b)  District  boards,  prior  to  approving 
the  purchase,  lease,  construction,  or  sale 
of  Farm  Credit  System  bank  buildings 
and  appurtenances  or  the  purchase, 
lease,  or  sale  of  a  proposed  bank 
building  site,  shall  evahiate  and 
document: 

(1)  The  need,  including  projected 
building  size  needs,  for  the  purchase, 
lease,  or  sale; 

(2)  Alternative  sites  or  alternative 
building  considerations; 

(3)  The  estimated  costs  for  the 
completed  project  and  impact  on  the 
bank's  financial  condition; 

(4)  The  impact  of  the  proposed  action 
on  the  operational  effectiveness  of  the 
bank:  and 

(5)  The  competitiveness  of  bids 
associated  wi^  constructions  or  real 
property  disposals. 

(c)  It  shall  be  the  responsibility  of  the 
district  board  to  approve  guidelines  for 
all  associations  in  the  district  to  Follow 
regarding  the  purchase,  lease, 
construction,  or  sale  of  office  space  and 
purchase,  lease,  or  sale  of  a  building 
site.  Purchase,  lease,  construction,  or 
sale  of  association  buildings  and 
appurtenances,  or  the  purchase,  lease, 
or  sale  of  a  proposed  association 
building  site  shall  have  the  approval  of 
the  appropriate  supervising  bank,  which 
shall  keep  the  bank  board  currently 
advised  of  such  actions.  In  the  case  of 
joint  association  office  buildings,  these 
actions  shall  be  approved  jointly  by  the 
supervising  banks.  In  approving 
association  requests,  the  supervising 
bank  shall  assure  that  association  office 
proposals  meet  district  requirements 
and  plans,  and  that  the  following 
matters  have  been  evaluated  and 
documented: 

(1)  The  need,  including  projected 
building  size  needs,  for  the  purchase, 
lease,  or  sale: 

(2)  The  adequacy  or  madequacy  of  the 
size  of  the  building  to  be  purchased, 
leased,  or  sold; 


(3)  The  appropriateness  of  the 
proposed  site  for  serving  borrowers  of 
the  association's  chartered  territory: 

(4)  The  estimated  costs  for  the 
completed  project  and  the  impact  of  the 
proposal  on  the  financial  condition  of 
the  association;  and 

(5)  The  competitiveness  of  bids 
associated  with  constructions  or  real 
property  disposals  have  been 
considered  and  documented. 

Within  the  framework  of  bank  board 
guidelines,  the  Federal  land  banks  and 
Federal  intermediate  credit  banks  may 
prescribe  office  facility-related  criteria 
for  associations  and  give  association 
boards  authority  lo  take  office  facilities 
actions  without  bank  prior  approval. 
However,  such  delegations  shall  not 
include  the  authority  to  approve  the 
purchase  of,  initial  lease  of.  new 
construction  on,  or  sale  of  association 
building  sites  or  buildings.  New 
construction  as  used  in  this  paragraph 
does  not  include  repairs,  remodeling, 
and  normal  maintenance  in  connection 
with  existing  association  office  quarters. 

(d]  Each  district  board  shall  adopt 
policies  to  provide  bank  managements 
with  direction  in  the  formulation  of 
information  processing  programs.  These 
policies  shall  require  the  development  of 
short-  and  long-range  information 
processing  plans  for  the  district.  In 
accordance  with  the  district  information 
processing  plan,  each  bank  and  the 
associations  it  supervises  may  acquire 
equipment,  software,  and  such 
personnel  related  to  information 
processing  only  when  consistent  with 
the  plan.  Such  association  acquisitions 
shall  be  subject  to  approval  by  the 
supervising  bank.  The  operation  of 
information  processing  facilities  must  be 
consistent  with  the  Farm  Credit 
Administration's  information  processing 
standards. 

(e)  The  term  "information  processing" 
as  used  in  paragraph  (d)  of  this  section 
shall  mean  the  entire  electronic 
environment,  including  information 
processing  personnel,  equipment, 
software,  and  data.  No  distinction  is 
made  between  terminal  versus  computer 
operation  and  word  processing  is  not 
distinguished  as  a  separate  category. 

Dooald  E.  WUkiman. 
Governor. 

|FR  Doc.  85-18514  Filed  A-2-8S:  8:45  ain| 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

(Docket  No.  85-CE-27-AD] 

Airworttiiness  Directives;  Empresa 
Brasileria  De  Aeronautica  S.A. 
(Embraer)  Models  EMB-110P1  and 
EMB-110P2  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  Proposed  Rulemakinc 
(NPRM). 
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summary:  This  Notice  proposes  to 
adopt  a  new  Airworthiness  Directive 
(AD),  applicable  to  Embraer  Models 
EMB-llOPl  and  EMB-n0P2  airplanes 
which  would  require:  (1)  Inspections  for 
jamming  or  seizure,  and  replacement  as 
necessary,  of  certain  bearings  in  the 
flight  control  system,  (2)  installation  of  a 
dual  control  rod  assembly  in  the 
elevator  trim  tab  system,  (3)  inspections 
for  cracks  in  the  left  elevator  front  spar, 
and  (4)  installation  of  reinforcement 
angles  in  the  left  elevator  front  spar  or 
repair,  as  appropriate.  There  have  been 
five  reported  cases  of  failure  or 
disconnected  elevator  trim  tab  rods  and 
one  case  of  cracks  in  the  elevator  spar 
doubler.  These  incidents  are  attributed 
to  jamming  or  seizure  of  the  rod 
bearings.  The  inspections,  replacements, 
and  reinforcement  proposed  herein  will 
preclude  excessive  vibration  in  the 
elevator  aileron  and/or  rudder,  which 
could  eventually  result  in  loss  of  control 
of  the  airplane. 

DATE:  Comments  must  be  received  on  or 
before  November  21, 1985. 
ADDRESSES:  Embraer  Service  Bulletins 
|S/B)  110-27-068  dated  May  14, 1984.  S/ 
B  110-27-060.  Revision  01,  dated  August 
29, 1984,  S/B  110-55-026.  Revision  02, 
dated  December  11,  1984,  and  S/B  110- 
27-036,  Revision  02,  dated  December  3, 
1981,  applicable  to  the  AD  may  be 
obtained  from  Empresa  Brasileira  de 
Aeronautica  S.A.  (Embraer)  P.O.  Box 
343-CEP  12.200  Sao  Jose  dos  Campos, 
Sao  Paulo.  Brazil  or  the  Rules  Docket  at 
the  address  below.  Send  comments  on 
the  proposal  in  duplicate  to  Federal 
Aviation  Administration,  Central 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  85-CE-27- 
AD,  Room  1558,  601  East  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
betyveen  8  a.m  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Charles  L.  Perry,  ACE-120A, 
Aerospace  Engineer,  Airframe  Branch, 
Atlanta  Aircraft  Certification  Office, 
FAA,  1075  Inner  Loop  Road.  College 


Park,  Georgia  30337,  Telephone  (404) 
763-7407. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
duplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  dale  for  comments 
specified  above  will  be  considered  by 
the  Director  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental  and  energy  aspects  of  the 
proposed  rule.  All  comments  submitted 
will  be  available  both  before  and  after 
the  closing  date  for  comments  in  the 
Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA  public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Central 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Airworthiness  Rules  Docket 
No.  85-CE-27-AD,  Room  1558,  601  East 
12th  Street.  Kansas  City.  Missouri  64106. 

Discussion 

There  have  been  four  incidents  of 
excessive  vibration  caused  by  failure  or 
disconnection  of  the  elevator  tab  rod  on 
Embraer  Models  EMB-llOPl  and  EMB- 
110P2  airplanes.  One  other  case  of  a 
disconnected  tab  rod  resulted  in  a  fatal 
accident.  The  failures  were  attributed  to 
jamming  or  seizure  of  the  rod  and 
bearings.  Also,  one  case  of  excessive 
free-play  resulted  in  vibration  severe 
enough  to  cause  cracks  on  the  elevator 
spar  doubler.  As  a  result,  Empresa 
Brasileria  de  Aeronautica  S.A. 
(Embraer)  has  issued  Service  Bulletin 
No.  110-27-068  which  provides  for 
inspection  of  elevator  trim  tab  actuating 
rod  ends,  inspection  for  cracks  in  the  left 
elevator  front  spar  and  the  installation 
of  a  dual  control  rod  assembly  and 
modification  of  the  elevator  front  spar. 
Embraer  S/B  110-55-026,  Revision  02, 
dated  December  11,  1984,  also  pertains 
to  the  elevator  front  spar.  Because  of 
adverse  service  experience  on  the 
elevator,  Embraer  issued  S/B  110-27- 


060,  Revision  01.  dated  August  29. 1984. 
which  provides  for  replacement  of  the 
bearings  in  the  aileron  and  rudder 
control  systems.  The  Centre  Technico 
Aeroespacial  (CTA)  who  has 
responsibility  and  authority  to  maintain 
the  continuing  airworthiness  of  these 
airplanes  in  Brazil  has  classiried  these 
Service  Bulletins  and  the  actions 
recommended  therein  by  the 
manufacturer  as  mandatory  to  assure 
the  continued  airworthiness  of  the 
affected  airplanes.  On  airplanes 
operated  under  Brazilian  registration, 
this  action  has  the  same  effect  as  an  AD 
on  airplanes  certified  for  operation  in 
the  United  States.  The  FAA  relies  upon 
the  certiHcation  of  CTA  combined  with 
FAA  review  of  pertinent  documentation 
in  finding  compliance  of  the  design  of 
these  airplanes  with  the  applicable 
United  States  airworthiness 
requirements  and  the  airworthiness 
conformity  of  products  of  this  design 
certificated  for  operation  in  the  United 
States.  The  FAA  has  examined  the 
available  information  related  to  the 
issuance  of  the  Embraer  Service 
Bulletins  mentioned  above  and  the 
mandatory  classiHcation  of  these 
Service  Bulletins  by  Centro  Technico 
Aeroespacial  Airworthiness  Directive 
(AD)  dated  February  7, 1985.  Based  on 
the  foregoing,  the  FAA  considers  that 
the  conditions  addressed  by  these 
Service  Bulletins  are  unsife  conditions 
that  may  exist  on  other  products  of  this 
type  design  certificated  for  operation  in 
the  United  States.  Consequently,  the 
proposed  AD  would  require  repetitive 
inspections  for  jamming  of  the  control 
rod  bearings,  for  cracks  in  the  left 
elevator  front  spar  and  modification  as 
necessary,  replacement  of 
malfunctioning  bearings  in  the  flight 
control  system,  and  installation  of  dual 
rods  in  the  elevator  trim  tab  assembly 
on  Embraer  Models  EMB-llOPl  and 
EMB-110P2  airplanes. 

The  FAA  has  determined  there  are 
approximately  133  airplanes  affected  by 
the  proposed  AD.  The  cost  of  modifying, 
inspecting  these  airplanes  as  required 
by  the  proposed  AD  is  estimated  to  be 
$2,190  per  airplane  or  an  estimated  total 
cost  of  $291,270  to  the  private  sector. 

The  cost  of  compliance  with  the 
proposed  AD  is  so  small  that  the 
expense  of  compliance  will  not  be  a 
significant  financial  impact  on  any  small 
entities  operating  these  airplanes. 

Therefore.  I  certify  that  this  action:  (1) 
Is  not  a  major  rule  under  the  provisions 
of  Executive  Order  12291.  (2)  is  not  a 
significant  rule  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979)  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
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criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  has  been  prepared  for  thia 
aclion  and  haa  been  placed  in  the  public 
docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  thu  captioi 


List  of  SubjecU  in  14  CFS  Part  39 

Air  transportation.  Aviation  safety. 
Aircraft  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  i  39.13  of  Part  30  of 
the  FAR  as  follows: 

1.  The  authority  citatioB  for  Part  39 
continues  to  read  as  follows: 

Authority:  «  U.&C  13S4(a),  1421  and  1423; 
49  {JS.C.  10e(g)  (Revised.  Pub.  L  97-449. 
fanuary  12. 1983):  and  14  CFR  IIM. 

2.  By  adding  the  folhiwing  new  AD: 

Emprew  Braaileiia  De  Aeronaalka  Sj\. 

(Embraer):  Applies  to  Models  EMB-llOPl 
and  EMB-n0P2  (all  serial  numbers) 
airplanes  certificated  in  any  category. 

Compliance;  Required  as  indicated  after 
the  effectrve  date  of  this  AD.  unless  abeady 
accompli  shed. 

To  preclude  excessive  vibration  in  the 
flight  control  surfaces  and  possit>le  loss  of 
control  of  the  airplane  accoinptish  the 
foUowing: 

(aj  Witlua  the  next  100  hours  time-in- 
service  after  the  effective  date  of  this  AD. 
and  thereafter  at  intervals  not  exceeding  250 
hours  time-in-service,  visually  inspect  for 
jamming  or  seizure  of  aH  bearings  installed  in 
the  aileron  trim  tab  belkrank.  actuator 
eyelets  and  the  terminals  of  control  rods  for 
the  elevator,  rudder  and  aileron  triin  tab 
control  systems  in  accordance  with  Emix-aer 
Service  BuUetans  (S/B)  110-27-036.  Revision 
02.  dated  Deoemt>er  03.  1981. 

(b)  If  any  discrepancy  is  found  in 
paragraph  (d)  above,  prior  to  further  flight 
remove  and  discard  the  affected  part,  and 
replace  it  with  a  new  part  of  the  same  P/N  or 
with  a  part  having  a  new  P/N.  as  specified  in 
Embraer  Service  Bulletins  No.  110-27-080. 
Revision  01.  dated  Aii^?ust  29.  19M  pertaining 
to  the  aileron  and  rudder  Irun  tab  control  rod 
ends,  and  No.  110-27-088.  dated  May  14. 
1984.  pertaining  to  elevator  trim  tab  dual 
rods. 

(c)  When  the  modifications  specified  in 
paragraph  (b)  of  this  AD  have  been 
accomplished,  the  repetitive  inspections 
required  by  paragraf^  (a)  of  this  AD  are  no 
longer  required. 

(d)  Withm  the  next  90  days  or  within  250 
hours  tune-io-aervice.  whichever  occurs  first 
after  the  effective  date  of  this  AD.  mslall  dual 
control  rods  with  bearings  on  the  elevator 
trim  tab  in  act^rdance  with  the  instructions 
contained  in  Embraer  Service  Bulletin  No. 
110-27-066.  dated  May  14. 1984. 


(e)  Within  the  next  100  hours  time-in- 
service  after  the  effective  dale  of  this  AD  and 
thereafter  at  intervals  not  to  exceed  250  hours 
time-in-service,  visually  inspect  the  elevator 
front  spar  for  cracks  in  the  area  of  the  trim 
tab  actuator  support  instaiiation  holes  area  in 
accordance  with  Embraer  Service  Bullelui 
No.  110-55-028.  Revision  Na  2.  dated 
December  11. 1904. 

(1)  If  cracks  are  detected  within  a  15  oun 
radius  around  the  actuator  support  attaching 
holes,  prior  to  further  flight  make  2.4  mm 
diameter  stop  drill  holes  at  the  ends  and 
apply  a  repair  in  the  affected  area,  as 
specified  in  paragraphs  1  through  10  of  Figure 
2  of  Service  Bulletin  No.  110-55-028,  Revision 
No.  2.  dated  December  11. 1984. 

(2)  If  cracks  are  detected  that  extend 
beyond  a  IS  mm  radius  around  the  actuator 
support  attaching  holes,  prior  to  further  flight 
replace  the  spar  affected  part  following  the 
instructions  in  T.0. 1C95A-3  "Structural 
Repair  Manuar,  and  replace  the  elevator 
spar  angles  as  per  paragraph  3  of  Figure  2  of 
Service  Bulletin  No.  llO-SS-028.  Revision  No. 
2.  dated  December  11. 1984. 

(3)  ff  there  is  no  crack,  repeat  the  repetitive 
inspections  as  specified  above,  and  prior  to 
the  accumulation  of  IIXW  hours  time-in- 
service  after  the  effective  date  of  this  AD 
replace  the  elevator  spar  angles  in 
accordance  with  paragaph  3  of  Figure  2,  of 
Service  Bulletin  No.  110-55-028.  Revision  No. 
2.  dated  December  11, 1984. 

(f)  When  the  modifications  and/or  repairs 
as  specified  in  paragraph  (e)  of  this  AD  as 
appropriate,  have  been  accomplished,  the 
repetitive  inspections  required  by  that 
paragraph  of  the  AD  are  no  loo^r  required. 

(g)  Aircraft  may  t>e  flown  in  accordance 
with  FAR  21.197  to  a  location  where  diis  AD 
can  be  accompiished. 

(h)  The  intervals  tietween  repetitive 
inspections  required  by  this  AD  may  be 
adjusted  up  to  10  percent  of  the  specified 
interval  to  allow  accomplishing  theae 
inspections  concurrent  with  other  scheduled 
maintenance  of  the  airplane. 

(i)  An  equivalent  method  of  compliance 
with  this  AD  may  be  used  if  approved  by  the 
Manager.  Atlanta  Aircraft  Certification 
Office.  ACE-llSA,  FAA,  Central  Region.  1075 
Inner  Loop  Road.  College  Park.  Georgia 
30337;  Telephone  (404)  763-7428. 

All  persons  affected  by  this  directive  may 
obtain  copies  of  the  documents  referred  to 
herein  upon  request  to  Empresa  Braaiieria  de 
Aeronautica  S-A.  (Embraer)  Post  Office  Box 
343— CEP  12.200  Sao  Jose  dos  Campos.  Sao 
Paulo.  Braail.  or  FAA.  Office  of  the  Regional 
Counsel.  Room  1556.  801  East  12tb  Street, 
Kansas  City.  Missouri  64108. 

issued  in  Kansas  City.  Miaaoari.  on  )uly  24. 
1985. 

Edwin  S.  Hanii^ 

Director.  Centroi  Region. 
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FEOEPAL  TRADE  COMINISStON 

16  CFR  Parts  2  and  3 

Requirements  for  Motkms  In 
Commission  Investigations  and 
Adjudications 

AOCNCV:  Federal  Trade  Commission. 
ACTION:  Proposed  rule. 

StiMMARY:  These  proposed  ameridments 
would  affect  rules  governing 
investigations  and  adjudications.  They 
would  require  anyone  seeking  to  quash 
«n  investigational  subpoena  or  civil 
investigative  demand  or  disputing, 
seeking  to  compel  or  seeking  to  enfotx:e 
discovery  in  an  adjudication  to  make  a 
good  faith  effort  to  resolve  disputes  with 
opposing  counsel  before  filing  a  formal 
petition  ormotion.  The  petition  or 
motion  would  have  to  include  a 
statement  attesting  to  these  efforta.  The 
Commission  proposes  these 
amendments  in  order  to  encourage 
counsel  to  resolve  disputed  issues 
before  Hling  petitions  and  motions,  end 
to  prevent  the  filing  of  unnecessary 
petitioos  and  motions. 

DATE:  Written  comments  must  be 
received  on  or  before  September  4, 1985. 
ADO  nets:  Comments  shoald  be 
addressed  to  the  Secretary,  Federal 
Trade  Commission.  6th  Street  and 
Pennsylvania  Avenue,  NW., 
Washington.  DC.  20580.  AU  comments 
should  be  labeled  "Pre-motion 
Meetings." 

Fan  FUltTMEIt  ll«FOIIMATION  CONTACT: 

Lawrence  DeMille-Wagman,  Federal 
Trade  Commission,  Washington,  D.C. 
20580,  (202)  523-3800. 

SUPPt-EMENTARY  INFORMATION:  It  has 

been  the  Commission's  experience  that 
on  some  occasions  petitions  to  quash 
investigational  subpoenas  of  dvil 
investigptive  demands  are  filed  before 
there  has  been  any  effort  to  resolve 
problems  through  negotiations  with  the 
Commission  staff.  Resolution  of 
problems  through  negotiation  oould  be 
less  costly  and  would  avoid 
unnecessary  burden  and  expense. 
Many  courts  have  adopted  rules 
addressed  to  similar  problems  in  their 
discovery  process.  To  supplement  the 
Federal  Rules  of  Civil  Procedure,  some 
federal  district  courts  have  adopted 
local  rules  to  persuade  parties  to  work 
things  out  before  going  to  the  court. 
Typically,  such  rules  state  that  the  coiu-t 
will  not  entertain  the  parties'  motions  to 
resolve  discovery  disputes  unless  the 
parties  prove  that  they  have  made  an 
unsuccessful  good  faith  effort  to 
negotiate  a  resolution  to  the  dispute. 
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The  Commission  proposes  to  adopt 
similar  rules,  as  set  forth  below.  The 
following  proposed  rules  would  apply  to 
the  procedures  for  petitions  to  quash 
investigational  subpoenas  and  civil 
investigative  demands  and  to  the 
procedures  concerning  discovery 
disputes  in  administrative  litigation. 
These  proposals  have  been  modeled  on 
local  rules  in  the  United  States  District 
Coyrts  for  the  Southern  District  of  New 
York  and  the  Northern  District  of  Ohio. 
They  would  require  anyone  petitioning 
to  quash  an  investigational  subpoena  or 
civil  investigative  demand,  moving  to 
compel  or  quash  discovery,  moving  to 
determine  the  sufficiency  of  a  response 
to  discovery,  or  requesting  enforcement 
or  sanctions  during  administrative 
litigation  to  confer  with  opposing 
counsel  in  a  good  faith  effort  to  resolve 
or  at  least  to  narrow  the  matters  in 
dispute.  A  statement  would  have  to  be 
filed  with  each  such  petition  or  motion 
attesting  to  the  conference.  The  rules 
would  require  the  statement  to  detail 
each  conference  and  its  results.  A 
statement  that  merely  parrots  the  rules' 
requirements  would  not  be  sufficient. 

The  proposed  rule  is  directed  at  the 
substance  of  the  problem.  It  addresses 
the  "issues"  in  dispute,  not  necessarily 
the  particular  subpoena  or  CID  as  such. 
Thus,  it  is  conceivable  that  a  petitioner 
and  Commission  counsel  could 
negotiate  before  an  investigative 
subpoena  was  issued,  and  these 
negotiations  could  be  the  subject  of  the 
required  statement.  To  avoid  potentially 
fruitless  duplication,  separate 
statements  would  not  be  required  at 
each  stage  of  a  protracted  dispute  in 
administrative  adjudication,  unless 
ordered  by  the  ALf. 

The  proposed  rules  do  not  mention 
reply  statements  but  it  would  be 
permissible  for  opposing  counsel  to 
present  its  position.  In  some  instances, 
all  counsel  might  choose  to  submit  a 
joint  statement  describing  their 
negotiations.  The  statement  would  have 
to  be  signed  by  the  petitioner,  the  party 
making  the  motion,  or  by  counsel, 
thereby  indicating  that  the  statement  is 
true  to  the  best  of  the  signer's 
knowledge,  information  and  belief,  and 
that  it  is  not  interposed  for  delay  (see 
Rule  4.2(e](2]). 

The  Commission's  current  rules  grant 
administrative  law  judges  discretion  in 
determining  the  requirements  for 
motions  concerning  discovery  issues  in 
administrative  Htigation.  Although  in 
some  cases  administrative  law  judges 
have  required  parties  to  confer  before 
filing  discovery  motions,  the 
Commission  believes  that  including  the 
requirement  in  the  rules  would  assist  the 


administrative  law  judges  in  resolving 
disputes  and  would  result  in  more 
productive  negotiations. 

It  may  be  that  the  proposed  rules 
could  not  prevent  some  counsel, 
insistent  upon  a  "day  in  court,"  from 
making  a  merely  perfunctory  phone  call, 
writing  a  pro /or/77fl  statement,  and  then 
filing  a  motion.  The  Commission 
believes,  however,  that  by  requiring 
counsel  to  make  a  good  faith  effort  to 
negotiate,  it  would  be  giving  a  clear 
indication  that  such  an  absence  of  good 
faith  effort  could  be  grounds  for 
rejecting  the  motion.  That  signal  should 
discourage  merely  conclusory 
compliance. 

The  proposed  rules  would  not  require 
counsel  to  resolve  all  their  differences 
among  themselves,  but  the  rules  would 
require  them  at  least  to  try.  To  the 
extent  they  succeed,  the  Commission 
and  the  administrative  law  judges  could 
focus  their  attention  on  other  unresolved 
problems. 

List  of  Subjects 

16  CFR  Part  2 

Administrative  practice  and 
procedure,  Claims,  Equal  access  to 
justice. 

16  CFR  Part  3 

Administrative  practice  and 
procedure.  Investigations. 

1.  The  authority  for  Parts  2  and  3 
continues  to  read  as  follows: 

Autiiarity:  15  U.S.Q  46(g) 

In  consideration  of  the  foregoing,  the 
Commission  proposes  to  amend  its  rules 
of  pr&ctice  as  follows: 

PART  2— [AMENDED] 

2.  By  redesignating  paragraphs  (d)  (2) 
and  (3)  of  S  2.7(d}  as  paragraphs  (d)  [3) 
and  (4)  and  by  adding  a  new  paragraph 
(d)(2)  as  follows: 

§  2.7    Computoory  process  in 
investigations. 

***** 

(d)  •  *  • 

(2)  Statement.  Each  petition  shall  be 
accompanied  by  a  signed  statement 
representing  that  counsel  for  the 
petitioner  has  conferred  with  counsel  for 
the  Commission  in  an  effort  in  good 
faith  to  resolve  by  agreement  the  issues 
raised  by  the  petition  and  has  been 
unable  to  reach  such  an  agreement.  If 
some  of  the  matters  in  controversy  have 
been  resolved  by  agreement,  the 
statement  shall  specify  the  matters  so 
resolved  and  the  matters  remaining 
unresolved.  The  statement  shall  recite 
the  date,  time,  and  place  of  each  such 
conference  between  counsel,  and  the 


names  of  all  parties  participating  in  each 
such  conference. 


PART  3— {AMENDED! 

3.  By  adding  a  new  paragraph  (f)  to 
5  3.22: 

$3.22    Motions. 
***** 

(f)  Statement  Each  motion  to  quash 
filed  pursuant  to  Rule  3.34(c)  or  3.37(b). 
each  motion  to  cumpel  or  to  determine 
sufficiency  pursuant  to  Rule  3.38(a). 
each  motion  for  sanctions  pursuant  to 
Rule  3.38(b),  and  each  motion  for 
enforcement  pursuant  to  Rule  3.38(c), 
shall  be  accompanied  by  a  signed 
statement  representing  that  counsel  for 
the  moving  party  has  conferred  with 
opposing  counsel  in  an  effort  in  good 
faith  to  resolve  by  agreement  the  issues 
raised  by  the  motion  and  has  been 
unable  to  reach  such  an  agreement.  If 
some  of  the  matters  in  controversy  have 
been  resolved  by  agreement,  the 
statement  shall  specify  that  matters  so 
resolved  and  the  matters  remaining 
unresolved.  "Hie  statement  shall  recite 
the  date,  time,  and  place  of  each  such 
conference  between  counsel  and  the 
names  of  all  parties  participating  in  each 
such  conference.  Unless  otherwise 
ordered  by  the  administrative  law  judge, 
the  statement  required  by  this  rule  must 
be  filed  only  with  the  first  motion 
concerning  compliance  with  the 
discovery  demand  at  issue. 

4.  In  §  3.34.  paragraph  (c)  is  revised  to 
read  as  follows: 

§3.34    Subpoenas. 

***** 

(c)  Motions  to  quash.  Any  motion  by 
the  subject  of  a  subpoena  to  limit  or 
quash  the  subpoena  shall  be  filed  within 
the  earlier  of  ten  (10)  days  after  service 
thereof  or  the  time  for  compliance 
therewith.  Such  motions  shall  set  forth 
all  assertions  of  privilege  or  other 
factual  and  legal  objections  to  the 
subpoena,  including  all  appropriate 
argument,  affidavits  and  other 
supporting  documentation,  and  shall 
include  the  statement  required  by  Rule 
3.22(f). 

5.  In  §  3.37.  paragraph  (b)  is  revised  to 
read  as  follows: 


§  3.37    Access  tor  inspection 
purposes. 


(b)  Motions  to  quash.  Any  motion  by 
the  subject  of  an  order  to  limit  or  quash 
the  order  shall  be  filed  within  the  earlier 
of  ten  (10)  days  after  service  thereof  or 
the  time  for  compliance  therewith.  Such 
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motion  shall  set  forth  all  assertions  of 
privilege  or  other  factual  and  legal 
objections  to  the  oder,  including  all 
appropriate  argument,  affidavits  and 
other  supporting  documentation,  and 
shall  include  the  statement  required  by 
Rule  3.22(f). 

By  direction  of  the  Commission,  dated  July 
22.1985. 
Emily  H.  Rock. 
Secretary. 
|FR  Doc.  85-18464  Filed  8-2-85:  8:45  amj 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  1 

Amendments  to  Minimum  FinarKial 
and  Related  Requirements  for  Futures 
Commission  Merctiants  and 
Introducing  Brokers 

agency:  Commodity  Futures  Trading 
Commission. 


ACTION:  Poposed  rules. 


SUMMARY:  The  Commodity  Futures 
Trading  Commission  ("Commission"  or 
"CFTC")  is  proposing  to  amend  certain 
of  its  minimum  financial  requirements 
for  futures  commission  merchants 
("FCMs")  and  introducing  brokers 
("IBs").  The  proposed  rule  amendments 
would:  (1)  Clarify  the  treatment  to  be 
accorded  to  securities  included  in 
current  assets,  whether  or  not  such 
securities  are  subject  to  repurchase 
agreements,  and  also  clarify  the 
treatment  of  repurchase  agreements:  (2) 
require  FCMs  to  calculate  a 
concentration  charge  in  computing  their 
adjusted  net  capital;  (3)  change  the 
treatment  of  debit/deficit  accounts:  and 
(4)  clarify  the  requirements  for  and  the 
treatment  of  a  guaranteed  account.  The 
Commission  believes  that  recent  market 
developments  indicate  the  need  for 
enhanced  financial  requirements  so  that 
FCMs  and  IBs  will  be  better  able  to 
withstand  adverse  market  movements 
without  harm  to  themselves,  their 
customers  and  other  market 
participants. 

DATE:  Comments  must  be  received  on  or 
before  October  4. 1985. 

ADDRESS:  Comments  must  be  sent  to: 
Commodity  Futures  Trading 
Commission.  2033  K  Street  NW., 
Washington.  D.C.  20581.  Attn: 
Secretariat.  Reference  should  be  made 
to  the  Minimum  Financial  Requirements. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  B.  Patent.  Associate  Chief 
Counsel,  or  Gary  C.  Miller.  Assistant 
Chief  Accountant.  Division  of  Trading 


and  Markets,  at  the  above  address. 
Telephone:  (202)  254-8955. 

SUPPt^MENTARV  INFORMATION: 

I.  Introduction 

in  the  wake  of  the  recent  financial 
failure  of  two  FCMs.  the  Commission 
directed  its  staff  to  review  these  cases 
and  to  recommend  any  necessary  rule 
changes  which  would  lessen  the 
likelihood  of  any  further  fmancial 
failures. '  The  preliminary  results  of  this 
review,  which  is  continuing,  have  led 
the  Commission  to  believe  that  one  of 
the  firms  may  have  failed  as  a  result  of 
engaging  in  transactions  in  the 
essentially  unregulated  market  in 
government  securities  with  a 
government  securities  dealer  which 
failed  to  fulfill  its  obligations.  The 
Commission  also  believes  that  the  other 
firm  may  have  failed  because  it  was 
carrying  a  heavily  concentrated  position 
in  a  particular  commodity  on  behalf  of 
certain  customers,  and  that  the  firm's 
financial  condition  was  unable  to 
withstand  the  sudden,  sharp  market 
move  which  occurred  in  that 
commodity.* 

The  Commission  believes  that  certain 
amendments  need  to  be  made  to  its 
financial  rules  so  that  other  FCMs  and 
IBs  may  better  manage  the  financial 
risks  of  doing  business  in  these  markets. 
These  proposed  amendments  include: 
(1)  Limiting  the  types  of  depositories 
which  can  hold  securities  for  FCMs  or 
IBs  in  order  for  such  securities  to  be 
considered  good  current  assets;  (2) 
limiting  the  depositories  which  can  hold 
collateral  being  used  to  secure  a  loan, 
advance  or  other  receivable,  and 
securities  being  used  to  secure  a 
reverse-repurchase  agreement;  (3) 
adding  a  concentration  charge  to  an 
FCM's  calculation  of  its  adjusted  net 
capital;  (4)  changing  the  treatment  of 
debit/deficit  accounts;  and  (5)  adding  a 
new  rule  with  respect  to  guaranteed 
accounts  carried  by  an  FCM.  A 
discussion  of  each  of  these  proposals 
follows. 


'The  Commigsion  notes  that  prompt  action  on  the 
part  of  the  appropriate  commodity  exchanges  and 
their  clearing  organizations  resulted  in  the  transfer 
of  customer  accounts  and  the  safeguarding  of 
customer  funds  in  one  of  the  situations,  but  that  this 
did  not  occur  in  the  other  situation.  The  Commission 
further  notes,  however,  that  in  the  latter  case  efforts 
are  continuing  to  recover  all  customer  funds  which 
were  placed  in  jeopardy. 

'  An  indirect  cause  of  the  latter  firm's  failure  also 
can  be  traced  to  the  unregulated  market  in 
government  securities,  since  the  repercussions  of 
the  failures  of  firms  in  that  market  are  viewed  as 
having  contributed  to  the  commodity  price  spike. 


II.  Net  Capital  Treatment  of  Securities 
and  Receivables 

The  basic  minimum  fanancial^ 
requirements  for  FCMs  ait^BS^e  set 
forth  in  Commission  Rule  1.17.' As 
currently  in  effect,  these  rules  make  no 
specific  mention  of  "repurchase 
agreements"  or  "reverse-repurchase 
agreements."  An  FCM  or  IB  must 
therefore  treat  such  transactions  in 
accordance  with  the  provisions 
governing  such  transactions  which  are 
set  forth  in  the  net  capital  rule  for 
brokers  and  dealers  of  the  Securities 
and  Exchange  Commission  ("SEC"),  as 
provided  for  in  Rule  1.17(b)(1): 

Where  the  applicant  or  registrant  has  an 
asset  or  liability  which  is  deHned  in 
Securities  Exchange  Act  Rule  15c3-1 
(§  240.15C3-1  of  this  title)  the  inclusion  or 
exclusion  of  all  or  part  of  such  asset  or 
liability  for  the  computation  of  adjusted  net 
capital  shall  be  in  accordance  with 
§  240.15c3-l  of  this  title,  unless  specifically 
stated  otherwise  in  this  S  1.17. 

The  SEC  defines  a  repurchase 
agreement  as  an  agreement  to  sell 
securities  subject  to  a  commitment  to 
repurchase  from  the  same  person 
securities  of  the  same  quantity,  issuer 
and  maturity,  and  it  defines  a  reverse- 
repurchase  agreement  as  an  agreement 
to  purchase  securities  subject  to  a 
commitment  to  resell  to  the  same  person 
securities  of  the  same  quantity,  issuer 
and  maturity.*  With  respect  to  the  net 
capital  treatment  of  securities  subject  to 
repurchase  and  reverse-repurchase 
agreements,  the  SEC's  rules  provide  that 
securities  sold  subject  to  repurchase 
agreements  are  to  be  treated  as  if  owned 
by  the  broker  or  dealer  (an  FCM  or  IB. 
under  the  CFTC's  rules)  which  is 
obligated  to  repurchase  the  securities, 
with  an  appropriate  haircut  applied  to 
the  market  value  of  the  securities,  as 
would  be  the  case  with  any  other 
securities  held  in  inventory.  A  reverse- 
repurchase  transaction  is  to  be  treated 
as  a  secured  receivable,  inasmuch  as  the 
counterparty  to  the  agreement  has,  in 
effect,  borrowed  funds  from  the  broker 
or  dealer  (or  the  FCM  or  IB),  and  that 
loan  is  secured  by  securities  which  the 
counterparty  has  sold  to  the  firm. 
Accordingly,  the  broker  or  dealer  (or  the 
FCM  or  IB)  must  take  a  percentage 
safety  factor  charge  with  respect  to  the 
deficiency,  if  any.  in  the  market  value  of 
the  securities  collateralizing  the 
receivable,  based  on  the  date  to 


M7  CFR  1.17  (1984). 

•17  CFR  240.15c3-l(c)(2)(iv)(F)(7H'l  and  (ii\ 
(1984).  The  Commission  is  proposing  to  adopt  the 
same  dePinitions  for  purposes  of  Rule  1.17. 
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maturity  of  the  reverse-repurchase 
agreement  and  certain  other  factors.* 

The  Commission's  proposed  rule 
would  be  consistent  with  the  SEC's  net 
capital  treatment  of  securities  subject  to 
repurchase  or  reverse-repurchase 
agreements  discussed  above.  The  safety 
charges  factor  ("haircuts")  currently 
applicable  to  securities  subject  to  such 
agreements,  and  to  other  securities  held 
in  inventory,  would  remain  unchanged.' 
Those  rules,  however,  assume  that  the 
parties  to  such  agreements  and  the 
custodians  of  securities  will  honor  their 
commitments  and  that  the  securities 
involved  in  such  agreements  will  be 
returned  to  the  appropriate  party  upon 
maturity  of  the  agreement  or 
custodianship.  Recent  episodes 
involving  unregulated  U.S.  Government 
securities  dealers  have  demonstrated 
that  such  assumptions  may  be  incorrect 
in  certain  instances. 'The  Commission  is 
therefore  proposing  rule  amendments 
which  would  set  conditions  with  respect 
to  possession  and  control  of  securities 
which  are  not  subject  to  a  repurchase 
agreement,  by  requiring  control  of  such 
securities  by  an  FCM  or  IB  (or  applicant 
therefor).  Securities  which  are  not 
represented  by  a  tangible  instnunent 
would  be  deemed  to  be  in  control  of  the 
firm  if  transactions  involving  such  an 
instrument  are  recorded  in  a  book-entry 
system  operated  by  a  governmental 
agency,  a  primary  dealer  of  U.S. 
Government  securities.*  or  certain 
banks.'  If  securities  were  represented  by 


M7  CFR  240.15c3-l(cM2MivMF)(2)  (19S4).  See  ako 
47  FR  3521.  3S21.  3S2S  n.18  (January  25. 1982)  and  40 
FR  29795.  29797  (July  16. 1975). 

'As  discussed  below,  however,  the  Commission 
is  requesting  comment  as  to  whether  an  additional 
haircut  should  apply  to  securities  tubiect  to  a 
repurchase  agreement. 

'The  SEC  recently  isaued  a  request  for  comments 
on  the  oversight  of  the  U.S.  Government  securities 
market  which  explores  some  of  those  problems  in 
more  detail  and  also  describes  in  more  detail  the 
U.S.  Government  securities  market.  50  FR  15004 
(April  23. 1985). 

•A  primary  dealer  is  a  dealer  with  which  the 
Federal  Reserve  Bank  of  New  York  (  "FRBNY")  is 
willing  to  deal  directly  in  conducting  its  open 
market  operations  to  implement  the  Federal  Reserve 
Board's  monetary  policy.  The  FRBNY  regards  the 
primary  dealers  as  the  principal  market  makers  in 
the  secondary  market  for  government  securities.  At 
present  there  are  36  primary  dealers  in  Treasury 
»ei.urilies.  ot  which  13  are  banks.  12  are  broker- 
dealers  registered  with  the  SEC.  and  11  unregistered 
dealers.  The  primary  dealers  are  required  to  submit 
daily,  monthly,  and  annual  reports  to  the  GFB.NY 
showing  their  transactions,  positions,  and  capital, 
and  the  FRBNY  monitors  the  activity  and  financial 
condition  of  these  dealers  through  these  reports  and 
by  frequent  telephone  calls  and  on-site  visits. 

'A  bank  would  have  to  meet  the  definition  of  a 
bank  set  forth  in  section  3(a)(e)  of  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  78c(a)(e)  (1982)). 
which  provides  as  follows: 

The  term  "bank"  means  (A)  a  banking  institution 
organized  under  the  laws  of  the  United  Slates.  (B)  a 
member  bank  of  the  Federal  Reserve  System,  (C) 


a  tangible  instrument,  control  would 
require  possession  of  such  securities  by 
the  firm  itself,  a  primary  dealer  of  U.S. 
Government  securities,  certain  banks,  or 
a  commodities  or  securities  clearing 
organization.  Proposed  Rule 
1.17(c){2)(iv)(B)(?).  The  Commission  is 
also  proposing  additional  conditions  if  a 
custodian  other  than  the  FCM  or  IB  itself 
holds  the  securities,  including 
requirements  that  a  custodian  issue  a 
receipt  and  agree  to  restrictions  on  its 
ability  to  encumber  or  dispose  of  the 
securities.  Proposed  Rule 
1.17(c)(2)(iv)(B]{2).  Although  the 
Commission  believes  that  many  Grms 
already  adhere  to  these  conditions  as  a 
prudent  business  practice,  the 
Commission  also  believes  that  it  is 
necessary  to  make  these  requirements 
explicit. 

The  proposed  conditions  related  to 
securities  sold  subject  to  a  repurchase 
agreement  would  require  only  that  the 
counterparty  to  a  repurchase  agreement 
issue  a  written  confirmation  of  the 
purchase  of  securities  immediately  upon 
such  purchase.  Also,  securities 
purchased  under  a  reverse-repurchase 
agreement  with  another  PGM  or  IB 
would  be  excluded  from  current  assets. 
but  no  other  restrictions  would  be 
placed  on  who  the  counterparty  may  be. 
This  treatment  of  repurchase 
agreements  is  consistent  with  the  SECs 
treatment  of  repurchase  agreements, 
which  is  generally  less  stringent  than 
the  treatment  related  to  reverse- 
repurchase  agreements.  TTie  difference 
in  treatment  results  from  the  fact  that  an 
FCM  or  IB  which  has  sold  securities 
subject  to  a  repurchase  agreement  gives 
up  control  of  those  securities  to  the 
counterparty  to  the  agreement  and 
receives  funds  in  return.  Because  the 
FCM  or  IB  receives  proceeds  at  the 
outset  of  the  transaction,  and  because 
when  the  transaction  is  completed, 
which  may  be  a  very  short  period  of 
time,  the  securities  are  to  be  returned  to 
the  FCM  or  IB,  the  FCM  or  IB  (just  like  a 
securities  broker-dealer)  has  been 
allowed  to  treat  the  securities  sold 
subject  to  a  repurchase  agreement  as 
good  current  assets  subject  only  to  the 


any  other  banking  institution,  whether  incorporated 
or  not.  doing  business  under  the  laws  of  any  State 
or  of  the  United  Slates,  a  substantial  portion  of  the 
business  of  which  consists  of  receiving  deposits  or 
exercising  a  fiduciary  power  similar  to  those 
permitted  to  national  banks  under  section  ll(k)  of 
the  Federal  Reserve  Act,  as  amet>ded.  and  which  is 
supervised  and  examined  by  Stale  or  Federal 
authority  having  supervision  over  banks,  and  which 
is  not  operated  for  the  purpose  of  evading  the 
provisions  of  this  title,  and  (D)  a  receiver, 
conservator,  or  other  liquidating  agent  of  any 
institution  or  firm  included  in  clauses  (A),  (B).  or  (C) 
of  this  paragraph. 


normal  securities  haircuts. "The 
Commission  notes,  however,  that  the 
FCM  or  IB  may  have  an  additional  risk 
during  the  term  of  the  agreement  if  the 
market  value  of  the  securities  at  any 
time  exceeds  the  proceeds  obtained  at 
the  initiation  of  the  agreement  the  risk 
being  that  the  counterparty  to  the 
agreement  may  not  honor  its 
commitment  to  return  the  securities 
when  the  agreement  expires.  The 
Commission  therefore  specifically 
requests  comment  as  to  wfaedier  any 
additional  haircut  should  be  taken  in  the 
case  of  securities  sold  subject  to  a 
repurchase  agreement  where  the  market 
value  of  the  securities  sold  exceeds  the 
proceeds  paid  by  the  counterparty  to  the 
agreement,  and  such  a  difference  is  not 
covered  by  the  normal  securities 
haircuts. 

As  stated  above,  the  SECs  treatment 
of  a  reverse-repurchase  agreement, 
which  FCMs  and  IBs  must  follow  in 
accordance  with  Rule  1.17(b)(1),  is  to 
deem  such  a  transaction  to  be  a  secured 
receivable.  This  also  assumes,  however, 
that  an  FCM  or  IB,  as  the  lending  party. 
is  properiy  secured  by  having 
possession  or  control  of  the  securities 
serving  as  collateral  for  the  reverse- 
repurchase  agreement.  The  Commission 
is  therefore  proposing  amendments  to 
Rule  1.17(c)(3),  which  governs  when  a 
loan,  advance  or  other  form  of 
receivable  will  be  considered  secured 
for  purposes  of  Rule  1.17(c)(2).  which  in 
turn  governs  what  shall  be  included 
within  an  PCM's  or  IB's  current  assets." 

The  first  amendment  which  the 
Commission  is  proposing  in  Rule 
1.17(c)(3)  would  make  a  distinction 
between  a  reverse-repurchase 
agreement  and  loans,  advances  or  any 
other  form  of  receivable.  At  present, 
there  is  no  distinction  made  in  Rule 
1.17(c)(3)  for  a  reverse-repurchase 
agreement.  In  determining  whether  a 
loan,  advance  or  any  other  form  of 
receivable  (except  for  a  reverse- 
repurchase  agreement)  can  be 
considered  secured,  the  conditions  to  be 
satisfied  will  be  the  same  as  they  are  at 
present  with  one  exception:  The 
collateral  must  be  in  the  possession  or 
control  of  the  FCM  or  IB,  and  a 
counterparty  will  not  be  deemed  a  good 
control  location.  The  rule  currently 
provides  that  a  loan,  advance  or  other 
form  of  receivable  could  also  be 


'"Commission  Rule  1  17(ct(5)(v)  and  17  CFR 
240.15c*-l(cH2)(vi)  (1984)  See  also  Pub.  L  96-3S3. 
which  amended  the  Bankruptcy  Act  regarding 
repurchase  agreements. 

"Except  for  items  specincatly  enumerated  in 
paragraph  (c)(2)(ii)  of  Rule  1.17.  all  unsecured 
receivables,  advances  and  loans  must  be  excluded 
from  current  assets. 
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considered  secured  if  the  FCM  or  IB  has 
a  legally  enforceable,  written  security 
agreement,  signed  by  the  debtor,  and 
has  a  perfected  security  interest  in  the 
readily  marketable  collateral  within  the 
meaning  of  the  laws  of  the  State  in 
which  the  readily  marketable  collateral 
is  located.  The  Commission  believes 
that  such  a  provision  may  allow  too 
much  leeway  with  respect  to  the 
location  of  collateral  and  that  such  a 
provision  can  be  eliminated  without 
causing  disruption  to  the  activities  and 
practices  of  FCMs  and  IBs.  '* 

The  conditions  which  would  apply  to 
securities  subject  to  a  reverse- 
repurchase  agreement  are  essentially 
the  same  as  those  which  would  apply  to 
securities  held  in  inventory.  The 
securities  involved  would  have  to  be  in 
the  control  of  the  FCM  or  IB  and  in  the 
possession  of  the  FCM  or  IB.  a  primary 
U.S.  Government  securities  dealer, 
certain  banks,  or  a  commodities  or 
securities  clearing  organization. 
However,  the  securities  involved  could 
not  be  held  by  the  counterparty  to  the 
reverse-repurchase  agreement,  so  the 
same  bank,  for  exemple.  could  not  be 
both  the  debtor  on  such  an  agreement 
and  the  custodian  of  the  securities.  If  a 
custodian  other  than  the  FCM  or  IB  is  in 
possession  of  the  securities,  it  would 
have  to  issue  a  safekeeping  receipt.  In 
addition,  the  counterparty  to  the 
reverse-repurchase  agreement  would 
have  to  confirm  its  sale  of  the  securities 
to  the  FCM  or  IB.  and  the  counterparty 
would  have  no  authority  to  make  any 
disposition  of  the  securities  until  the 
termination  of  the  agreement.  Proposed 
Rulel.l7(c)(3)(ii).«» 

The  Commission  is  also  concerned.  , 
especially  in  light  of  the  recent 
bankruptcy  of  an  FCM  which  appears  to 
be  due  at  least  in  part  to  the  activities  of 
a  subsidiary,  that  a  Firm  whose  financial 
condition  would  affect  the  financial 
condition  oPan  FCM  or  IB  not  engage  in 
activities  which  could  jeopardize  its 
own.  and  the  FCMs  or  IBs.  financial 
condition.  The  Commission  is  therefore 
proposing  to  add  an  additional 
paragraph  to  Rule  1.17(f],  which  relates 
to  consolidation  of  adjusted  net  capital 
by  an  FCM  or  IB  with  a  subsidiary  or 
afllliate.  Basically,  the  new  paragraph 


'^The  Commission's  proposal  would  also  be 
consistent  with  the  SECs  rule  with  respect  to 
secured  indebtednes*.  See  17  CFR  240.15c3-l|c)(51 
(1984). 

"The  Commission  notes  that  these  proposals 
relate  only  to  a  firm's  own  securities,  repurchase 
agreements  and  reverse-repurchase  agreements.  A 
reverse-repurchase  agreement  entered  into  by  an 
FCM  involving  customer  funds  must  comply  with 
the  conditions  set  forth  in  the  Commission's 
Division  of  Trading  and  Markets  Interpretation  No. 
2. 1  Comm.  Ful.  1.  Rep.  (CCH)  f  7112  (May  9. 1979). 


would  require  any  consolidated 
subsidiary  or  affiliate  to  meet  the  same 
standards  with  respect  to  securities, 
repurchase  agreements,  reverse- 
repurchase  agreements,  and  secured 
receivables  which  are  being  proposed 
for  FCMs  and  IBs  themselves,  and  which 
have  been  discussed  above.'* 

As  noted  above,  recent  events  have 
indicated  that  enhancements  of  the 
minimum  financial  requirements  for 
FCMs  and  IBs  may  be  necessary.  The 
Commission  believes  that  the  proposals 
with  respect  to  securities,  repurchase 
agreements,  reverse-repurchase 
agreements,  and  secured  receivables 
would  codify  prudent  business  practices 
with  respect  to  securities  in  inventory 
and  collateral  for  receivables  which 
many  firms  may  already  be  following. 
The  Commission  further  believes  that  its 
proposals  in  this  area  are  consistent 
with  Rule  1.17(c)(2)(vi),  which  requires 
the  exclusion  from  current  assets  of  all 
assets  which  are  doubtful  of  collection 
or  realization,  less  any  reserves 
established  therefor,  as  well  as  SEC  net 
capital  rules.'* 

III.  ConcentratioD  Charge 

The  Commission  believes  that  one  of 
the  most  recent  FCM  financial  failures 
illustrates  the  peril  of  an  FCM  of 
carrying  a  large  amount  of  positions  on 
one  side  of  the  market  without  any 
compensating  positions  on  the  other  side 
of  the  market.  Such  a  situation  leaves  an 
FCM  vulnerable  to  a  sudden,  sharp  price 
movement  which  can  erode  tHfe  equity  in 
the  accounts  being  carried  by  the  FCM. 
This  risk  could  be  heightened  if  a 
substantial  portion  of  the  total  amount 
of  positions  carried  by  the  FCM  are  held 
by  one  trader  or  by  a  few  traders.  If 
these  accounts  go  into  a  deficit 
condition  and  the  account  holders  are 
unable  or  unwilling  to  cover  their  losses, 
the  FCM's  financial  condition  may  be 
impaired  and  the  FCM  ultimately  may 
experience  a  financial  failure.  The 
Commission's  rules  contemplate  that  an 
FCM  will  always  have  sufficient  funds 
in  segregation,  even  if  an  FCM  has  to 
use  some  of  its  own  funds  {see,  e.g.. 
Commission  Rules  1.22  and  1.23)  to 
satisfy  its  obligations  to  customers.  If 
there  is  a  shortfall  in  required 
segregated  customer  funds,  and  an  FCM 


"The  Commission  notes  that  if  the  proposed 
changes  to  paragraphs  (c)(2).  (c)(3)  and  (f)  of  Rule 
1.17  were  adopted,  they  would  be  incorporated  by 
reference  into  the  minimum  flnancial  requirements 
for  leverage  transaction  merchants.  17  CFR  31.9(b) 
(5).  (6)  and  (10)  (1984),  The  concentration  charge 
discussed  below,  however,  would  not  be  so 
incorporated. 

"As  in  the  past  regarding  proposed  amendments 
to  the  net  capital  rules.  Commission  steff  has 
coordinated  with  the  SEC  s  staff  with  respect  to 
these  proposals. 


has  insufficient  capital  to  cover  the 
shortfall,  customer  losses  may  result 
despite  existing  protections. 

The  Commission  believes  that  at  least 
a  part  of  this  exposure  results  from  the 
fact  that  the  minimum  adjusted  net 
capital  rule,  as  well  as  the  various 
contract  market  margining  systems,  do 
not  recognize  that  a  particular 
additional  position  may  result  in 
increased  marginal  risk  once  the 
existing  positions  already  being  carried 
by  the  FCM  are  considered.  The  capital 
rule  and  the  margining  systems  tend  to 
look  at  each  position  in  isolation,  and  do 
not  differentiate  between  the  addition  of 
1,000  long  futures  contracts  to  an 
existing  1,000  long  position  and  the 
addition  of  such  a  position  to  an  existing 
flat  position.  The  Commission  is  of  the 
view  that  a  firm  carrying  a  more  heavily 
concentrated  position  in  a  particular 
commodity,  or  in  a  group  of 
commodities  whose  prices  tend  to  move 
together,  may  be  exposed  to  more  risk 
than  a  firm  carrying  more  diversified 
positions  among  several  commodities. 
The  Commission  is  also  of  the  view  that 
an  FCM  may  be  exposed  to  greater  risk 
if  a  few  traders  are  allowed  to  hold 
disproportionately  large  positions 
relative  to  the  total  positions  carried  by 
the  FCM.  rather  than  having  a  broader 
distribution  across  customers.  Thus,  the 
current  minimum  adjusted  net  capital 
requirement,  which  generally  measures 
the  risk  generated  by  the  positions 
carried  by  an  FCM  using  four  percent  of 
funds  required  to  be  segregated,  appears 
to  be  inadequate  under  certain 
circumstances.  Merely  increasing  a 
firm's  overall  minimum  adjused  net 
capital  requirements  by  the  current  four 
percent  of  funds  required  to  be 
segregated,  or  even  augmenting  that 
percentage,  may  not  adequately  reflect 
the  increased  risk  to  a  firm  of 
concentrated  positions.  The  Commission 
is  therefore  proposing  an  additional 
element  of  an  FCM's  computation  of  its 
adjusted  net  capital  which  would 
include  a  charge  against  net  capital  for 
concentration  of  positions.'* 

The  Commission  also  notes  that  the 
Bankruptcy  Reform  Act  of  1978  includes 
a  subchapter  which,  along  with  other 
matters,  relates  to  FCM  bankruptcies 
and  prohibits  a  customer  from 
reclaiming  specifically  identifiable 
property  which  would  exceed  the 
customer's  pro  rata  share  of  the 
bankrupt  estate.  That  change  in  the  law. 


"Since  an  introducing  broker  by  definition  and 
by  regulation  is  prohibited  from  carrying  customer 
accounts,  the  concentration  charge  would  not  be 
applicable  to  an  introducing  broker.  See  section 
2(a)(1)  of  the  Commodity  Exchange  Act  ( "Act ")  (7 
use.  2  (1982))  and  17  CFR  1.3(mm)  and  1.57  (1984). 
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which  envisions  strict  proration  of  all 
property  posted  as  margin,  regardless  of 
type,  has  facilitated  the  treatment  of 
U.S.  Government  securities  essentially 
as,  and  fungible  with,  cash,  and  the 
Commission  and  its  Division  of  Trading 
and  Markets  ("Division")  have  adopted 
rule  amendments  and  made 
interpretations  in  keeping  with  that 
change  in  the  law.  See,  e.g.,  the 
amendment  to  Commission  Rule  1.36  (48 
•FR  8434,  March  1. 1983)  (the  only 
acknowledgement  now  required  of  a 
clearing  organization  with  respect  to 
customer-owned  non-cash  property 
deposited  with  it  as  margin  by  an  FCM 
is  that  such  property  belongs  to  the 
customers  of  such  FCM,  rather  than  to 
any  particular  customer);  Division 
Financial  and  Segregation  Interpretation 
No.  7, 1  Comm.  Fut.  L  Rep.  (CCH)  H  7117 
(July  23, 1980)  (an  FCM  can  invest  funds 
representing  its  residual  financial 
interest  in  customer  segretaged  funds  in 
permissible  investments  set  forth  in 
section  4d(2)  of  the  Act);  Division  no- 
action  letter  dated  October  1, 1980  (no 
enforcement  action  will  be 
recommended  if  an  FCM  uses  customer- 
owned  U.S.  Government  securities  in 
lieu  of  cash  when  computing  segregation 
requirements  where  some  customers 
have  deficit  positions);  Division 
Interpretative  Letter  No.  85-4,  2  Comm. 
Fut.  L.  Rep.  (CCH)  ^  22.505  (February  27. 
1985)  (it  no  longer  matters  where 
customer  funds  are  held,  provided  they 
are  held  as  margin  in  a  segregated 
account,  so  an  FCM  may  now  leave 
customer-owned  securities  on  deposit 
with  a  clearing  organization  even  if  the 
customer  has  no  open  positions  on  the 
contract  market).  Although  the 
Commission  believes  that  these  steps 
have  made  an  FCM's  operations  more 
efficient  and  the  treatment  of  customers 
more  equitable,  the  Commission  is 
concerned  that  these  steps  also  may 
have  reduced  the  excess  funds  on 
deposit  relative  to  the  total  funds  within 
the  futures  trading  system,  previously 
provided  when  customer-owned 
securities  were  held  separately  so  that 
they  could  be  returned,  free  of  the 
proration  affecting  cash,  to  their 
owner. "The  Commission  notes  that 
there  have  been  no  corresponding 
changes  in  its  financial  rules  to  offset 
this  possible  depletion  of  the  funds 
within  the  system,  and  further  notes  that 
the  recent  FCM  financial  failures  may 
have  also  resulted  in  part  from  the  fact 
that  such  firms,  as  well  as  others,  are 
operating  on  a  lower  financial  base 


today  than  was  the  case  prior  to  the 
treatment  of  U.S.  Government  securities 
as  fungible  with  cash.  The  Commission 
believes  that  this  is  an  additional  reason 
for  making  a  concentration  charge  part 
of  an  FCM's  adjusted  net  capital 
computation. 

The  calculation  of  the  concentration 
charge  would  involve  several  steps.  At 
present,  an  FCM  determines  its  net 
capital  and  than  applies  the  haircuts  set 
forth  in  paragraph  (c)(5)  of  Rule  1.17  to 
determine  its  adjusted  net  capital.'* 
Under  the  Commission's  proposal,  what 
now  constitutes  an  FCM's  adjusted  net 
capital  would  be  termed  instead  its 
"tentative"  adjusted  net  capital.  The 
FCM  would  then  proceed  to  compute  its 
concentration  charge  in  accordance  with 
proposed  new  paragraph  (c)(6)  of  Rule 
1.17.  since  adjusted  net  capital  would 
mean,  if  the  Commission'  proposal  were 
adopted,  tentative  adjusted  net  capital 
less  the  concentration  charge. 

The  first  step  for  an  FCM  in 
computing  the  concentration  charge,  set 
forth  in  proposed  paragraph  (c)(6)(i). 
would  be  to  take  each  account  which  it 
is  carrying  and  separately  determine 
two  amounts  on  a  commodity-by- 
conunodity  basis:  (1)  the  combined  total 
open  long  futures  contracts  and  total 
open  granted  put  options,  and  (2)  the 
combined  total  open  short  futures 
contracts  and  total  open  granted  call 
options.'"  In  making  these 
determinations,  the  FCM  would  have  to 
observe  several  rules.  All  positions 
carried  on  any  board  of  trade,  not 
merely  every  contract  market,  would 
have  to  be  included.  Thus,  positions 
traded  in,  for  example.  London  or 
Singapore,  as  well  as  New  York  and 
Chicago,  would  have  to  be  included.  The 
determinations  would  be  made  for  every 
account  carried  by  the  FCM,*°  whether 


'^See  Commission  Rule  190 10<c)  (17  CFR 
190.10(c)  (1984))  regarding  a  discloBure  statement 
which  must  be  furnished  to  customers  who  deposit 
non-cash  margin. 


'*  These  haircuts  include  percentage  deductions 
in  the  valuation  of  various  assets,  such  as  inventory 
or  securities,  which  must  be  made  in  order  to  reflect 
the  possibility  of  a  decline  in  the  value  of  such 
assets  prior  to  their  disposition,  as  well  as  charges 
for  undermargined  accounts  and  the  firm's  own 
positions. 

'*  Purchased  put  or  call  options  would  not  l>e 
included  in  these  amounts  since  the  full  amoimt  of 
each  option  premium  must  be  paid  at  the  time  the 
option  is  purchased,  and  therefore  no  risk  to  an 
FCM's  Rnancial  position  is  created.  This  treatment 
is  consistent  with  the  exclusion  from  the  adjusted 
net  capital  requirement  of  four  percent  of  the 
market  value  of  purchased  option  customer 
positions,  and  a  charge  to  net  capital  of  four  percent 
of  the  market  value  of  granted  option  customer 
positions.  17  CFR  1.17(a)(1)(i)(B)  and  (c)(5)[iii) 
(1964).  See  also  47  FR  41513  (September  21. 1982). 

">  The  Commission  believes  that  a  concentrated 
position  in  any  particular  account,  no  matter  what 
type  of  account  it  is.  as  well  as  a  concentrated 
position  over  all  of  the  accounts  carried  by  the 
FCM.  could  present  an  increased  risk  to  the  FCM's 
flnancial  condition.  The  Commission  also  . 
recognizes,  however,  that  if  no  individual  account 


the  account  is  classified  as  a  customer 
account,  a  noncustomer  account,  an 
omnibus  account  "  or  a  proprietary 
account.  If  one  person  has  an  interest  of 
ten  percent  or  more  in  ownership  or 
equity  in  multiple  accounts,  or  if  one 
person  guarantees  more  than  one 
account,  or  guarantees  an  account  in 
addition  to  his  own  account  such 
accounts  would  be  considered  as  one 
account  for  concentration  charge 
purposes.  Any  further  references  herein 
to  an  account  should  be  interpreted  to 
include  such  aggregations.  The  various 
positions  which  would  be  cumulated  in 
each  account  would  be  done  so  based 
upon  the  amoimt  of  the  underlying 
commodity  subject  to  the  futures  or 
option  contract.  Accordingly,  a  futures 
contract  on  100  ounces  of  gold,  an  option 
on  such  a  futures  contract  on  an  option 
an  100  onces  of  physical  gold  bullion 
would  each  be  treated  as  100  ounces  of 
gold,  or  one  contract,  for  purposes  of  the 
concentration  computations.  All 
di^erent  types  of  a  commodity  such  as 
wheat  whether  soft  red,  hard  red, 
spring,  durum  or  white,  as  well  as 
different  stock  indices,  would  be  treated 
separately,  unless  an  exchange  allowed 
spread  margins  for  such  commodities,  as 
explained  more  fully  below. 

The  proposed  rule  would  permit 
cetain  exclusions  from  the  totals 
referred  to  above  for  certain  specified 
types  of  trades.  For  example,  if  a  trader 
had  established  a  long  August  gold/ 
short  December  gold  futures  spread, 
both  positions  would  be  excluded  from 
the  concentration  computation.  Similar 
exclusions  would  be  made  if  a  trader 
was  long  a  December  gold  futures 
contract  in  New  York  and  short  a 
December  gold  futures  contract  in 
Chicago.  The  Commission  is  also 
proposing  to  recognize  certain  cross- 
commodity  spreads  involving 


has  a  large  risk  position  in  a  particular  commociity. 
the  risk  of  concentration  among  all  accounts  carried 
by  the  FCM  is  less  likely  to  have  an  adverse  impact 
on  the  FCM's  financial  condition.  Therefore,  if  an 
FCM  is  not  carrying  any  account  with  a  reportable 
position  in  a  particular  commodity  following  the 
application  of  the  permitted  exclusions  of  futures 
and  options  spread  positioru  discussed  below,  the 
FCM  need  not  make  a  concentration  computation 
for  that  particular  commodity.  However,  if  at  least 
one  account  has  a  reportable  position,  then  all 
accounts,  whether  or  not  the  other  accounts  hate  a 
reportable  position,  must  l>e  included. 

"  The  originating  FCM  which  carries  individually 
each  of  the  accounts  that  make  up  the  omnibus 
account  which  is  carried  by  the  carrying  FCM 
would  count  its  customer  accounts  separately,  and 
the  carrying  FCM  nvould  count  the  omnibus  account 
as  one  accoaat.  This  is  consistent  with  the  gener.il 
treatment  under  the  net  capital  rule,  which  requires 
that  both  the  originating  and  carrying  PCM  maintain 
at  least  four  percent  of  funds  required  to  l>e 
.  segregated  as  a  minimum  adjusted  net  capital 
requirement. 
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commodities  where  an  exchange  allows 
spread  margins  to  be  used,  such  as  for 
gold  and  silver.  This  would  also  require, 
however,  that  the  value  of  gold  and 
silver  being  carried  by  the  FCM  be 
combined  for  concentration  computation 
purposes. 

The  proposed  concentration  rule  also 
would  allow  exclusion  of  futures 
contracts  spread  against  an  in-the- 
money  commodity  option  involving  the 
same  commodity,  if  the  option  expires 
no  later  than  the  expiration  date  of  the 
futures  contract." In  such  a  situation 
both  the  futures  position  and  the  option 
position  would  be  excluded  completely. 
If  the  opHon  were  or  became  out-of-the- 
money.  however,  both  the  futures 
contract  and  the  granted  option  would 
have  to  be  included  in  the  concentration 
calculation.  Also,  if  the  option  expired 
and  the  futures  contract  remained  open, 
the  futures  contract  would  have  to  be 
included  in  the  concentration 
calculation.  (As  noted  above,  purchased 
options  are  always  excluded.)  Certain 
option  spreads  would  also  be  excluded. 
A  granted  call  option  held  against  a 
purchased  call  option  of  the  same  class 
but  a  different  series  "  would  be 
excluded  if  the  purchased  call  option  is 
more  in-the-money,  or  less  out-of-the- 
money.  than  the  granted  call  option,  and 
if  the  purchased  call  option  expires  no 
sooner  than  the  granted  call  option. 
Therefore,  a  granted  August  1985  $310 
gold  call  spread  against  a  purchased 
December  1985  $300  gold  call  would 
result  in  the  exclusion  of  both  option 
positions  from  the  concentration 
calculation,  if  we  assume  that  the 
August  1985  futures  price  is  $330  and  the 
December  1985  futures  price  is  $340. 
because  the  August  option  would  be  $20 
in-the-money  and  the  December  option 
would  be  $40  in-the-money.  If  the 
purchased  gold  call  were  a  May  1985 
300.  or  a  December  1985  330.  the  granted 
gold  call  would  not  be  excluded  from 
the  concentration  calculation,  because 
the  purchased  option  would  expire 
before  the  granted  option,  or  the 
purchased  option  would  be  less  in-the- 
money  than  the  granted  option, 
respectively.  Similar  treatment  would  be 
afforded  to  a  granted  put  option  held 
against  a  purchased  put  option  of  the 


"The  commodity  optiotw  involved  would  have  to 
be  traded  on  or  (ubjecl  to  the  rules  of  a  board  of 
trade.  Accordingly,  any  off-exchange  option,  such 
as  a  "dealer"  or  "trade"  option,  could  not  be 
counted  as  a  spread  against  a  futures  or  exchange- 
traded  option  contract. 

"The  same  class  of  options  includes  eitlier  a  put 
or  a  call  on  the  same  underlying  futures  contract  or 
physical  camnodity.  and  the  same  serilihDf  options 
contains  options  of  the  same  class  which  also  have 
the  same  strike  price  and  expiration  date.  See 
Commission  Rule  33.7(bl(7)(vl  and  (vi)  (17  CFR 
33.7|h)(7)(v)  and  (vi)  (1984)). 


same  class  but  a  different  series  if  the 
purchased  put  option  is  more  in-the- 
money,  or  less  out-of-the-money.  that 
the  granted  put  option,  and  if  the 
purchased  put  option  expires  no  sooner 
than  the  granted  put  option. 

The  Commission  wishes  to  note^that 
the  proposed  exclusions  of  futures  and 
options  spreads  would  be  permissive 
and  not  mandatory.  The  Commission 
believes  that  positions  of  generally 
lesser  risk  need  not  be  included  in  a 
concentration  computation.  However, 
an  FCM  would  be  free  to  include  such 
positions,  especially  if  it  believed  that  to 
do  so  would  make  the  computation 
easier.  The  Commission  also  specifically 
requests  comment  with  respect  to  other 
ways  that  might  be  useful  in  simpUfying 
the  concentration  computation  or 
indicating  at  an  early  stage  that  the 
computation  is  unlikely  to  result  in  the 
assessment  of  a  charge  against  the 
FCM's  net  capital. 

There  would  be  exclusions  for  a 
futures  contract  resulting  from  a 
"changer  trade"  but  there  would  be  no 
exclusion  for  a  futures  contract 
purportedly  constituting  a  hedge 
transaction.  Even  assuming  such  a 
position  were  a  bona  Tide  hedge,  the 
Commission  does  not  believe  that  a 
corresponding  cash  market  position, 
whether  actual  or  anticipatory,  would 
necessarily  mean  that  the  trader  would 
be  willing  or  able  to  meet  his  obligations 
to  the  FCM.  If  the  futures  positions  goes 
into  a  precipitous  decline,  presumably 
the  value  of  the  cash  market  position 
would  show  a  generally  corresponding 
increase.  However,  there  may  be 
problems  in  liquidating  a  cash  market 
position  in  order  to  pay  off  a  deficit  in 
the  futures  account,  or  the  trader  may 
anticipate  continuation  of  the  trend  and 
choose  to  maintain  his  cash  market 
position  without  satisfying  his  obligation 
to  the  FCM.  Nevertheless,  the 
Commission  specifically  requests 
comments  as  to  whether  any  adjustment 
should  be  permitted  for  bona  fide  hedge 
positions.  Any  commenter  who  believes 
that  there  should  be  such  an  adjustment 
is  requested  to  set  forth  with 
particularity  a  proposed  mechanism  to 
accomplish  that  objective,  including  a 
procedure  for  the  FCM  to  verify  the 
hedge. 

After  the  FCM  determines  the  amount 
of  long  futures  and  granted  put  options, 
and  separately  the  amount  of  short 
futures  and  granted  call  options,  for 
each  account  for  each  commodity,  the 
FCM  would  compare  those  two 
amounts.  The  greater  amount  would  be 
retained  for  combination  purposes,  and 
the  lesser  amount  would  be  disregarded 
for  the  remainder  of  the  concentration 


computation.  Then  with  respect  to  all 
accounts  in  a  given  commodity,  the  FCM 
would  add  together  the  resulting 
amounts  of  long  futures  and  granted  put 
options,  and  separately  add  together  the 
resulting  amounts  of  short  futures  and 
granted  call  options.  These  amounts 
could  be  calculated  in  terms  of  units  of 
the  underlying  commodity  [e.g..  ounpes, 
bushels,  or  barrels)  or  in  terms  of  the 
number  of  contracts.  If  the  calculation  is 
begun  in  terms  of  contracts  the  FCM 
would  have  to  account  for  contracts  of 
different  sizes,  such  as  5,000  and  1.000 
bushels,  by  treating  the  former  as  1 
contract  and  the  latter  as  two-tenths  of 
a  contract. 

To  illustrate  the  second  step,  assume 
that  an  FCM  is  carrying  ten  separate 
accounts  with  gold  positions  of  the 
following  amounts,  after  making  the 
various  exclusions  referred  to  above,  in 
terms  of  the  amount  of  gold  subject  to 
futures  or  commodity  option  contracts 
expressed  in  terms  of  ounces  and  in 
terms  of  the  number  of  contracts, 
assuming  each  future  or  option  involves 
100  ounces  of  gold: 


Accotrt 
Na 


1 

2 

3 


(uteMand 
granMpuia 


25,000  01  (2S0 

oomracts). 
SMOocOO 


25.000  oz  (2S0 
oonlracts). 

30.000  02.  (300 
contracts). 

1.000  oz.  (10 
oonlfacis). 


300  oz.  p  contracts).. 


9 27.000  oz  (270 

contract*). 

10 -.1  2»,000oz  (290 


stmt  Muras  wid 

granladcaa* 


300  oz.  (3  contiacH). 


16.000  oz.  (160 

confacis) 
80O  oz.  (6  contracts). 


200  oz.  (2  contracts). 

800  oz  (6  oonlracis). 
3.200  oz.  (32 


500  oz.  (S  contracts). 


In  this  simplified  example,  the 
hypothetical  FCM's  long  futures  and 
granted  put  option  amount,  using  Step  2 
of  the  proposed  rule,  would  be  140,000 
ounces,  or  1,400  contracts,  and  its  short 
futures  and  granted  call  option  amount 
would  be  20,000  ounces  or  200  contracts. 
On  the  "long"  side.  300  ounces  or  3 
contracts  would  be  disregarded  for  the 
remainder  of  the  calculation  (Account 
#8),  and  on  the  "short"  side,  1,800 
ounces  or  18  contracts  would  be 
disregarded  (Accounts  #1,  4,  6,  and  10). 
These  amounts,  which  are  to  be 
disregarded  for  the  remainder  of  the 
concentration  calculation,  are  in 
addition  to  the  exclusions  of  spread 
positions  described  above. 

The  next  step  in  the  process  would  be 
similar  to  the  preceding  step.  The  FCM 
would  compare  the  sums  computed  in 
accordance  w'th  the  preceding  step  (in 
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the  simplified  hypothetical  example, 
140,000  ounces  or  1,400  contracts  for 
"long"  gold  and  20,000  ounces  or  200 
contracts  for  "short"  gold).  Again,  the 
greater  amount  would  be  retained 
(140,000  ounces  or  1,400  contracts  in  the 
example)  and  the  lesser  amount  would 
be  disregarded  for  the  remainder  of  the 
r.alculation  (20,000  ounces  or  200 
contracts).  The  FCM  would  also  note 
whether  the  grerter  amount  was  derived 
from  the  long  side  or  the  short  side  (in 
the  example,  the  long  side).  The  FCM 
would  then  multiply  the  greater  amount 
by  the  standard  fluctuation  factor  for  the 
particular  commodity,  which  will  be 
described  more  fully  below.  Continuing 
with  the  example,  if  the  standard 
fluctuation  factor  for  gold  is  $10  per 
ounce,  the  product  of  that  multiplied  by 
140,000  ounces  would  be  $1,400,000.  (If 
not  done  so  previously,  contracts  would 
have  to  be  converted  to  ounces,  or 
whatever  the  appropriate  contract  unit 
is,  at  this  point.) 

The  next  step  would  be  to  group 
together  the  products  determined  in 
accordance  with  the  preceding  step  for 
any  commodities  for  which  a  contract 
market  allows  spread  margin 
treatment.**  Such  a  grouping  would  have 
to  include  any  commonly  treated 
commodities.  For  example,  if  spread 
margin  treatment  were  allowed  for  gold 
and  silver,  and  separately  for  gold  and 
gold  coins,  the  FCM  would  be  required 
to  combine  gold,  silver  and  gold  coins  in 
its  concentration  computation  even  if 
there  were  no  spread  margins  for  silver 
and  gold  coins.  The  FCM  would  then 
combine  the  various  products  derived 
by  applying  the  relevant  standard 
fluctuation  factor  to  the  greater  of  the 
long  side  or  short  side  amount  with 
respect  to  each  related  commodity 
under  the  preceding  step.  To  illustrate, 
assume  the  hypothetical  FCM  had  the 
following  distribution  in  the  gold,  silver 
and  gold  coins  group: 

Gold *1,400,000 

long. 

Gold  Coins „ 200,000  short. 

Silver 600,000  long. 


Adding  the  long-derived  amounts 
together  (gold  and  silver)  would  total 
$2,000,000  in  the  hypothetical  example, 
and  the  short-derived  amount  (gold 
coins)  would  be  $200,000. 

Following  this,  the  FCM  would 
compare  the  two  amounts  computed  in 
accordance  with  the  preceding  step 
($2,000,000  and  $200,000,  in  the 


"If  a  particular  commodity  was  not  afforded 
spread  margin  treatment  with  another  commodity,  it 
would  have  to  be  considered  individually. 


hypothetical  example),  and  the  greater 
amount  ($2,000,000)  would  constitute  the 
preliminary  concentration  charge  for  the 
gold,  silver  and  gold  coins  group.  The 
amount  of  the  actual  concentration 
charge  would  be  a  percentage  of  the 
preliminary  concentration  charge,  not 
exceeding  100  percent.  The  percentage 
to  apply  would  be  based  upon  the 
amount  of  the  commodity  or  related 
commodity  group  which  the  largest 
single  person  controls  in  relation  to  the 
amount  carried  by  the  FCM.  If  the 
largest  single  individual  controls  no 
more  than  1  percent  of  the  interest  in  the 
group  or  commodity,  there  would  be  no 
charge.  If  the  largest  trader  held  more 
than  1  percent,  the  charge  would  be 
scaled  up  at  the  rate  of  5  percent  for 
each  1  percent  increase  in  control  by  the 
largest  trader  or  combined  group  of 
traders.  Therefore,  if  the  largest  single 
individual  or  combined  group  controlled 
20  percent  or  more  of  the  related  group 
or  commodity,  the  FCM  would  be 
required  to  take  the  full  preliminary 
concentration  charge  as  its 
concentration  charge.  The  Commission 
believes  that  the  concentration  charge 
should  increase  depending  upon  how 
much  of  a  particular  commodity  or 
commodity  group  is  controlled  by  one 
person.  This  is  because  if  ownership  is 
concentrated  in  a  single  or  among  a  few 
large  traders,  there  is  a  greater 
likelihood  of  those  persons  defaulting 
and  causing  damage  to  the  FCM's 
financial  condition. 

In  the  hypothetical  example,  the 
preliminary  concentration  charge  for  the 
gold,  silver  and  gold  coins  group  is 
derived  from  adding  together  the 
product  of  applying  the  separate 
standard  fluctuation  factors  for  gold  and 
silver.  In  order  to  determine  the 
applicable  portion  of  the  preliminary 
charge  to  take,  the  FCM  would 
determine  the  percentage  interest  in  the 
group  of  the  largest  single  individual.  In 
the  hypothetical  example,  the  amount 
for  gold  before  application  of  the 
standard  fluctuation  factor  was  140,000 
ounces  or  1,400  contracts.  Assuming  that 
the  total  amount  for  silver  was  3,000,000 
ounces  or  600  contracts  (based  on  5,000 
ounqes  per  contract),  the  total  amount 
for  gold  and  silver  would  be  2.000 
contracts.  Both  of  these  amounts  would 
be  derived  from  the  "long"  side  in  the 
hypothetical  example,  and  in  all  cases, 
the  amounts  used  to  determine  the 
largest  trader's  interest  would  all  be 
derived  from  either  the  "long"  or  the 
"short"  side.  In  the  hypothetical 
example,  the  largest  single  account  for 
gold.  Account  No.  5,  held  30,000  ounces 
or  300  contracts.  Assuming  that  Account 
No.  5  also  held  the  largest  amount  of 


silver  and  that  such  a  total  was  350,000 
ounces  or  70  contracts,  the  largest  single 
individual  would  be  trading  370 
contracts  out  of  a  total  of  2.000  for  the 
gold,  silver  and  gold  coins  group,  or 
18.50  percent.  That  percentage  would 
result  in  the  concentration  charge  for 
this  commodity  group  being  90  percent 
(18  X  5)  of  the  preliminary  concentration 
charge,  or  $1,800,000  (.90  x  $2.00a000}. 

The  FCM  would  then  compare  the 
concentration  charge  of  $1,800,000  for 
the  group  of  gold,  silver  and  gold  coins 
to  its  tentative  excess  adjusted  net 
capital.  If  the  latter  figure  were 
$1,000,000,  the  FCM  would  have  to 
reduce  its  tentative  excess  adjusted  net 
capital  by  the  $800,000  difference.  This 
comparison  would  be  repeated  for  the 
concentration  charge  applicable  to  each 
commodity  or  commodity  group.  Each 
comparison  would  be  made  separately 
against  the  FCM's  tentative  excess 
adjusted  net  capital,  which  we  assume 
in  this  example  amounts  to  $1,000,000.  if 
the  concentration  charge  for  a  particular 
commodity  or  commodity  group  were 
less  than  FCMs  tentative  excess 
adjusted  net  capital,  it  would  be 
disregarded.  If  the  sum  of  the  excess 
amounts  over  all  commodities  or 
commodity  groups  totaled  more  than 
$1,000,000,  the  FCM  would  be  required 
either  to  increase  its  net  caintal  or  to 
reduce  the  positions  it  is  carrying,  or  it 
would  be  undercapitalized.** The 
Commission  also  specifically  requests 
comment  as  to  whether  the  amounts 
which  would  be  disregarded  at  the  last 
step  of  the  concentration  computation 
should  be  added  together  and  somehow 
considered  for  concentration  charge 
purposes. 

IV.  Standard  Fluctuation  Factor 

As  noted  above,  the  third  step  in 
calculating  the  concentration  char:ge 
would  require  the  application  of  a 
standard  fluctuation  factor  for  each 
commodity.  Proposed  new  Rule  1^ 
would  require  the  contract  marlcets  to 
compute  and  publish  these  standard 
fluctuation  factors  which  are  intended  io 
reflect  recent  volatility  in  the  price  of 
the  various  conunodities. 

It  would  be  the  responsibility  of  each 
contract  market  whidi  is  the  sole 
contract  market  for  a  particular 


''If  the  proposed  amendments  to  Rule  1.17  are 
adopted,  appropriate  conforming  changes  will  be 
made  to  the  Form  1-FR.  the  financial  reporting  iona 
for  FCMs  and  IB«.  to  reflect  those  amendnM>nts. 
particularly  in  the  Statement  of  the  Computatioa  of 
the  Minimum  Capital  Requirements.  The 
Commission  would  anticipation  requiring  a  listing  of 
those  concentration  charges,  by  commodity  or 
commodity  group,  which  exceed  tentative  excess 
adjusted  net  capital.  Gross  numbers  would  be  used 
and  individual  positions  would  not  be  reflected. 
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commodity  to  compute  the  standard 
fluctuation  factor  for  that  conunodity.  If 
there  are  multiple  contract  markets 
designated  for  the  same  commodity 
(such  as  in  the  case  of  gold),  the  contract 
market  with  the  greatest  combined 
futures  and  option  volume  considered  in 
the  aggregate  the  standard  fluctuation 
factor  for  the  particular  conunodity. 
There  would  be  two  situations  where  it 
would  not  be  required  to  compute  a 
standard  fluctuation  factor  (1)  If  no 
futures  or  option  contract  has  been 
trading  for  at  least  six  months,  so  that 
meaningful  price  data  can  be 
accumulated  on  new  contracts,  or  (2)  if 
all  designated  futures  or  option 
contracts  involving  that  conunodity  are 
dormant  or  low  volume  contracts,** 

The  standard  fluctuation  factor  would 
generally  be  computed  monthly  using 
futures  settlement  prices  of  the  future 
next  to  expire  for  the  preceding  six 
months." The  contract  market, 
beginning  with  the  first  business  day  of 
the  preceding  six-month  period  and  for 
each  succeeding  business  day.  would 
calculate  the  difference  between  the 
futures  settlement  price  of  the  future 
next  to  expire  on  that  day  and  the 
preceding  business  day,  and  the  values 
so  obtained  would  be  averaged  to 
obtain  a  mean  daily  price  change  in 
terms  of  dollars  and  cents  per  unit  of 
trading.  To  illustrate,  assume  the 
following  futures  settlement  prices  of 
the  future  next  to  expire,  in  dollars  per 
ounce:  December  31,  $300;  January  2. 


"TTie  CotninuMon  has  defined  the  tenn  "donnanl 
coatTsct"  to  mean  any  cammodity  futnrea  contrack 
(1)  In  wtiich  no  trading  bai  occurred  in  any  future 
listed  for  trading  for  a  period  of  »ix  complete 
calendar  months:  or  (2)  which  has  been  certified  by 
a  contract  market  to  the  Commission  to  be  a 
dormant  contTKt.  The  Commtssion  has  defined  the 
term  "low  volume  contract"  lo  mean  any 
commodity  fiitures  contract  in  which  the  trading 
volume  in  all  futures  listed  for  trading  faUs  below 
1.000  contracts  per  calendar  mimth  during  at  least 
four  of  any  six  consecutive  calendar  moalhs. 
Commission  Rules  5.2(a)  and  5.3la)  (17  CFR  5^a) 
and  5  3(a)  (19S4)).  Although  at  present  there  is  no 
definition  o(  a  donnanl  option  contract  market,  the 
Commission  is  coolemplating  proposed  tides  in  this 
area  as  part  of  its  release  on  the  option  p«lol 
program.  If  and  when  there  is  a  detinition  of  a 
dormant  option  contract  market,  that  definition 
would  be  incorporated  by  reference  in  the 
concentration  charge  provision. 

"The  Coooiissiaa  believes  that  it  will  simphfy 
the  compulation  to  use  only  one  set  oC  numbers,  and 
it  further  believes  that  the  prices  of  the  future  next 
to  expire  are  generally  the  prices  which  are  most 
likely  to  reflect  carrenl  market  forces  and  volatility. 
The  Commission  is  also  coocemed  that  prices  for 
delivery  in  disUnt  months  may  be  aflected  by  price 
limits  and  not  always  reflect  true  volatility  The 
Coounissioa  specifically  request  comment,  however. 
as  lo  whether  there  may  be  certain  stlualioos.  such 
as  whet*  trading  in  the  future  next  lo  expire  is  of 
very  low  volume  in  relation  lo  other  months  or 
where  that  particular  futures  tra«ies  only  for  a  short 
period  of  tiaw.  when  it  would  be  appropriate  to  use 
the  next  month  after  the  nearest  delivery  month. 


$303;  January  3,  $299;  and  January  4, 
$306.  There  would  be  three  daily  price 
changes.  $3,-  $4  and  $7,  which  would 
have  a  mean  average  of  $2.  The  contract 
market  would  continue  this  process  for 
the  remainder  of  the  six-month  period, 
and  every  month  the  oldest  month 
would  be  dropped  and  the  most  recent 
month  would  be  added.  For  the  January 
1986  calculation,  the  first  comparison 
would  be  between  the  futures  settlement 
price  of  the  future  next  to  expire  on  June 
28, 1985  and  July  1. 1985  and  the  last 
comparison  would  be  between 
December  30. 1965  and  December  31. 
1985.  The  contract  maricet  «vould  always 
use  the  futures  settlement  price  of  the 
future  next  to  expire,  except  when  that 
month  changes.  For  example,  if  a 
particular  commodity  had  quarterly 
dehvery  months  of  March,  June, 
September  and  December,  and  the  last 
trading  day  of  the  March  future  were 
March  20.  on  March  21  the  contract 
market  would  take  the  difference 
between  the  settlement  price  of  the/une 
contract  (not  the  March  contract)  on 
March  20  and  the  settlement  price  of  the 
June  contract  on  March  21.  to  determine 
the  March  21  daily  price  change.  After 
computing  a  mean  daily  price  change  for 
the  six-month  period,  the  contract 
market  would  compute  three  standard 
deviations  and  add  that  amount  to  the 
absolute  value  of  the  mean  daily  price 
change  to  establish  the  standard 
fluctuation  factor.  A  cap  would  be 
established,  however,  so  that  the 
standard  fluctuation  factor  for  a 
particular  conunodity  could  not  exceed 
twice  the  maximum  daily  price  limit 
established  by  the  contract  market.  The 
Commission  notes  that  adding  two 
standards  deviations  to  the  absolute 
value  of  the  mean  daily  price  change 
should  encompass  at  least  95  percent  of 
the  expected  one-day  price  moves,  given 
a  normal  distribution  of  prices.  The 
Commission  believes  it  is  appropriate  to 
add  three  standard  deviations  to 
provide  a  cushion  beyond  a  one-day 
price  move  in  most  cases,  and  also  to 
account  for  an  unusual  one-day  move. 

The  appropriate  contract  market 
would  publish  the  standard  fluctuation 
factors  for  which  it  is  responsible  on  gr 
before  the  close  of  business  on  the  tenth 
business  day  of  the  month,  and  FCMs 
would  have  to  use  the  standard 
fluctuation  factor  begituiing  with  the 
first  business  day  of  the  next  month.  In 
1986,  the  standard  fluctuation  factor  for 
July  through  December  1985  prices 
would  have  to  be  published  by  January 
15, 1986  and  FCMs  would  have  to  use  it 
beginning  February  3. 1986.  The  next 
factor  would  be  based  on  August  1985 
through  January  1986  prices  and  would 


have  to  be  published  by  February  14, 
1986  and  would  have  to  be  used  by 
FCMs  beginning  March  3,  1986.  The 
Commission  computed  the  standard 
fluctuation  factor  for  three  actively- 
traded  commodities  based  on  prices 
during  the  last  half  of  1984,  with  the 
following  results:  gold,  12.48;  S&P  500. 
5.05;  and  Treasury  bonds.  1.67. 

The  Commission  is  interested  in 
having  FCMs  use  the  proposed 
concentration  computation  on  the 
accounts  which  they  are  carrying  and 
sharing  those  results  with  us.  The 
Commission  suggests  that  FCMs  use  a 
standard  fluctuation  factor  of  4  percent 
of  the  settlement  price  of  the  future  next 
to  expire  in  making  such  a  computation. 
The  Commission  also  notes  that  its  staff 
has  been  in  contact  with  certain 
computer  software  firms  which  have 
indicated  that  software  packages  would 
be  available  to  perform  the  necessary 
computations  to  determine  a 
concentration  charge.  If  any  interested 
persons  believe  that  the  proposed 
concentration  computation  would  not  be 
amenable  to  computerization,  the 
Commission  would  be  interested  in 
specific  comments  in  that  area. 

V.  Other  Matters 

A.  Debit/Deficit  Accounts 

The  Commission  is  also  proposing  to 
amend  Rule  1.17(c)(2)(i),  which  sets  forth 
the  treatment  of  an  unsecured  account 
that  either  contains  a  ledger  balance 
and  open  trades  which,  when  combined, 
liquidate  to  a  deficit,  or  contains  a  debit 
ledger  balance  only,  for  purposes  of  an 
FCMs  net  capital  computation.  Prior  to 
1978.  FCMs  were  allowed  to  include 
unsecured  deficits  up  to  thirty  days  old 
as  current  assets  for  net  capital 
purposes.  When  the  Commission 
undertook  a  major  overhaul  of  the 
minimum  financial  requirements  for 
FCMs  during  1976  through  1978.  it 
originally  proposed  to  shorten  the  time 
period  during  which  unsecured  deficits 
could  be  included  as  current  assets  from 
thirty  days  to  five  days.**  Certain 
commenters  on  that  prop(fsal  stated  that 
the  financial  rules  should  allow 
customers  more  than  five  days  to 
respond  to  margin  calls.  Other 
commenters.  however,  stated  that  no 
unsecured  debit  or  deficit  account 
carried  by  an  FCM  should  be  included  in 
current  assets.  These  latter  commenters 
argued  that  the  existence  of  an 
unsecured  deficit  or  debit  ledger  balance 
constituted  an  unwarranted  risk  to  an 
FCM.  The  Commission  tended  to  agree 
with  that  argument  and.  therefore,  the 


•42  FR  27166.  271 78.  J7174  (May  26. 1977). 
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regulations  as  adopted  in  1978  allowed 
an  FCM  to  treat  deficits  or  debit  ledger 
balances  as  current  assets  only  to  the 
extent  that  they  were  subject  to  margin 
calls  outstanding  one  business  day  or 
less.**  The  method  of  counting  business 
days,  however,  meant  that  if  market 
activity  which  occurred  on  a  Monday 
caused  an  unsecured  account  to  be  in  a 
debit  or  deficit  status,  the  erccount 
holder  would  have  until  the  close  of 
business  on  Wednesday  to  alleviate  the 
debit  or  deficit  stuation  or  the  FCM 
would  have  to  exclude  the  account  from 
current  assets  for  net  capital  purposes. 
That  method  of  counting  business  days, 
which  is  still  in  effect  with  respect  to 
undermargined  accounts,  was  changed 
in  1980  with  respect  to  debit/deficit 
accounts,  following  the  Commission's 
review  of  problems  associated  with 
silver  price  volatility  during  1979  and 
1980.  At  present,  under  the  example 
referred  to  above,  the  account  holder 
would  have  only  until  the  close  of 
business  on  Tuesday  to  alleviate  the 
debit/deficit  situation  or  the  FCM  would 
have  to  exclude  the  account  from 
current  assets  for  net  capital  purposes.*" 

The  Commission  is  now  proposing  to 
require  the  exclusion  from  current  assets 
of  a  debit/deficit  account  as  of  the  close 
of  business  on  the  day  the  account 
reaches  a  debit  or  deficit  status,  which 
would  be  Monday  in  the  example 
referred  to  above,  with  no  one-day  grace 
period  as  at  present.  The  Ccmimission 
believes  that  recent  events  have 
demonstrated  even  more  forcefully  the 
validity  of  the  argument  advanced  by 
certain  of  the  commenters  on  the 
Commission's  May  1977  proposal  on  this 
subject  that  the  existence  of  an 
unsecured  deficit  or  debit  ledger  balance 
constitutes  an  unwarranted  risk  to  an 
FCM.  The  Commission  believes  that  it  is 
appropriate  to  sharpen  the  difference  in 
treatment  between  debit/deficit 
accounts,  where  equity  is  depleted  to 
the  point  that  an  unsecured  receivable  is 
created  which  may  or  may  not  be 
collectable,  and  undermargined 
accounts,  which  have  fallen  below 
maintenance  margin  requirements  but  in 
which  some  equity  remains,  due  to  the 
substantially  greater  risk  to  an  FCM 
from  the  former.  The  Commission 
further  notes  that  frequently  an  account 
in  a  debit  or  deficit  status  will  have 
been  undermargined  for  quite  some 
time.  The  Commission  also  wishes  to 
point  out  that  the  exclusion  from  current 
assets  of  debit/deficit  accounts  is  not 
intended  as  a  substitute  for  firms 


A 


"43  #R  399S6.  39963.  39973  (Sepleni(>er  8. 1978); 

see  alsf)  43  FR  13072. 15077.  ISOae  (April  la  197S). 

(  79416.  79420.  79422  (December  1,  1980). 
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attempting  to  collect  the  proper  margin 
for  all  accounts. 

B.  Guaranteed  Accounts 

The  Commission  is  also  proposing  a 
new  Rule  1.64  relating  to  guaranteed 
accounts.  The  Commission  believes  that 
this  rule  would  simply  mandate  prudent 
business  practices  and  codify  existing 
interpretations  relating  to  such  accounts. 
Since  the  issue  of  guaranteed  accounts 
arose  in  connection  with  one  of  the 
recent  FCM  financial  failures,  and  since 
aggregation  of  guaranteed  accounts 
would  be  required  under  the  proposed 
concentration  charge  rule,  the 
Commission  believes  that  it  should 
clarify  its  treatment  of  guaranteed 
accounts  in  a  rule. 

Proposed  Rule  1.64  would  provide  that 
an  FCM  could  not  consider  an  account 
to  be  guaranteed  urdess  a  written 
guarantee  agreement  governing  such  an 
account  is  filed  with  the  FCM.  together 
with  an  opinion  of  counsel  stating  that 
the  guarantee  agreement  is  sufficient  to 
be  a  binding  guarantee  under  apphcable 
local  law.  The  rule  wotdd  also  provide 
that  if  a  guaranteed  account  becomes 
undermargined,  the  existence  of  a 
guarantee  agreement,  standing  alone, 
would  ru)t  be  sufficient  to  alleviate  the 
guaranteed  account's  undermargined 
status.  Such  an  account's 
undermargined  status  could  only  be 
alleviated  by  accruals  on,  or  a  reduction 
of,  open  positions,  or  by  the  deposit  of 
additional  funds.  The  rule  would  also 
provide  that  if  the  FCM  had  prior 
written  authorization  of  the  guarantor, 
and  there  were  sufficient  excess  net 
equity  in  the  guarantor's  account,  the 
FCM  could  transfer  funds  from  the 
guarantor's  account  to  the  guaranteed 
account.  Unless  and  until  any  of  those 
actions  were  taken,  however,  the 
guaranteed  account  would  remain 
undermargined. 

Proposed  Rule  1.64  would  further 
provide  that  if  a  guaranteed  account 
became  a  debit/deficit  account  the 
existence  of  a  guarantee  agreement 
would  not  make  the  account  secured  for 
purposes  of  Rule  1.17{c)(2)(i),  which  is 
discussed  above.  However,  the  rule 
would  also  provide  that  if  the  FCM  had 
prior  written  authorization  of  the 
guarantor,  and  there  were  sufficient 
excess  net  equity  in  the  guarantor's 
account,  the  FCM  could  transfer  funds 
from  the  guarantor's  account  to  the 
guaranteed  account,  as  would  be  the 
case  if  the  guaranteed  account  were 
undermargined.  The  Commission 
believes  that  this  treatment  is  necessary 
since  otherwise  the  guaranteed  account 
could  be  treated  more  favorably  if  it 
were  in  a  debit  or  deficit  condition  than 


if  it  were  undermargined,  even  though 
the  former  condition  presents  greater 
risk  to  the  FCM. 

C.  Regulatory  Flexibility  Act 

The  new  rules  and  rule  amendments 
proposed  herein  would  affect  principally 
FCMs  and  contract  markets.  TTie 
Commission  has  determined  previously 
that  FCMs  and  contract  markets  are  not 
"small  entities"  for  purposes  of  the 
Regulatory  Flexibility  Act  ("RFA  ")  (5 
U.S.C  601  et  seq.  (1982)),  and  that  the 
requirements  of  the  RFA  do  not. 
therefore,  apply  to  FCMs  and  contract 
markets.  47  FR  18618  (April  30. 1982). 
Certain  of  the  proposed  rule 
amendments  which  pertain  to  the 
treatment  of  securities  and  receivables, 
however,  could  have  an  impact  on  the 
minority  of  IBs  which  are  raising  their 
own  net  capital  and  are  not  operating 
pursuant  to  a  guarantee  agreement  with 
an  FCM."  When  the  Commission  first 
adopted  rules  governing  IBs,  it  stated 
that  it  would  "evaluate  within  the 
context  of  a  particular  rule  proposal 
whether  all  or  some  introducing  brokers 
should  be  considered  to  be  small 
entities  and.  if  so,  to  analyze  the 
economic  impact  on  introducii^  brokers 
of  any  such  rule  at  the  time. '  "  The 
discussion  in  that  Federal  Register 
release  centered  on  the  minimum 
adjusted  net  capital  requirement  for  an 
IB  and  related  reporting  requirements, 
and  pointed  out  the  range  of  alternatives 
provided  to  IBs  (such  as  the  option  of 
entering  into  a  guarantee  agreement 
with  an  FCM)  and  the  general  reduction 
in  burden  between  the  proposed  and 
final  rules."  The  Commission's 
evaluation  of  the  current  proposals 
related  to  the  treatment  erf  securities  and 
receivables  is  that  they  would,  if 
adopted,  have  a  minimal  impact  on  IBs. 
Guaranteed  IBs  would  not  be  affected  at 
all.  Independent  IBs  would  no  increase 
in  their  minimum  adjusted  net  capital 
requirement  or  in  their  related  reporting 
requirements.  As  stated  above,  those 
proposals  merely  codify  prudent 
business  practices  which  many  firms 
may  follow  already,  especially  those 
firms  also  registered  as  securities 
brokers  or  dealers. 

For  the  reasons  set  forth  above,  and 
pursuant  to  Section  3(a)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
6G5(b)),  the  Chairman  hereby  certifies, 
on  behalf  of  the  Commission,  that  the 
proposed  new  ndes  and  rule 


"  There  are  over  800  registered  IBs  and 
approximately  70  percent  are  operating  ptmuanl  I 
a  guarantee  agreement  with  an  FCM. 

"48  FR  35248,  35276  (AugMt  3.  ISSS). 

"48  FR  35248.  35277-73  (August  3. 198H. 
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amendments  set  forth  herein,  will  not.  if 
adopted,  have  a  signiflcant  economic 
impact  on  a  substantial  number  of  small 
entities. 

D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980 
("PRA  •),  44  U.S.C.  3501  et  seq.  (1982). 
imposes  certain  requirements  on  federal 
agencies,  including  the  Commission,  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of  information 
as  deHned  by  the  PRA.  such  as  reporting 
or  recordkeeping  requirements.  Office  of 
Management  and  Budget  ("OMG") 
Control  Number  3038-0024  has 
previously  been  assigned  to  Commission 
Rule  1.17,  and  the  Commission  believes 
that  the  proposed  amendments  to  Rule 
1.17  will  not  materially  change  the 
reporting  or  recordkeeping  burden  on 
FCMs  and  IBS. 

The  first  new  rule  being  proposed. 
Rule  1.63  would  require  publication  by 
contract  markets  of  a  standard 
fluctuation  factor  for  particular 
commodities  traded  thereon.  However, 
where  multiple  contract  markets  are 
designated  for  the  same  commodity, 
only  the  contract  market  with  the 
greatest  trading  volume  would  have  to 
publish  the  standard  fluctuation  factor, 
and  no  such  publication  would  be 
required  if  the  contracts  involving  a 
particular  commodity  are  dormant  or 
low  volume.  Therefore,  although  there 
are  thirteen  contract  markets,  currently 
only  nine  contract  markets  would  be 
subject  to  the  requirement,  since  four  of 
the  contract  markets  trade  contracts 
which  are  either  dormant  or  traded  in 
greater  volume  elsewhere.'*  If  a 
reporting  requirement  is  imposed  on 
fewer  than  ten  persons,  the  PRA  does 
not  apply.  44  U.S.C.  3502(4)(A)  (1982). 
The  Commission  nonetheless  recognizes 
that  the  number  of  contract  markets 
which  would  be  subject  to  the  rule  could 
increase,  particularly  since  one  of  the 
four  contract  markets  which  would  not 
now  be  subject  to  Rule  1.63  has  an 
application  pending  for  a  stock  index 
not  traded  elsewhere.  The  Commission 
will  therefore  furnish  information  to 
OMB  regarding  this  proposal.  The 
Commission  also  notes  that  certain  of 
the  information  which  would  be  used  in 
complying  with  Rule  1.63  is  already 
required  to  be  made  available  to  the 


"These  contract  markets  include  the  Amen 
Commodities  Exchdnge  (gold).  MidAmerica 
Commodity  Exchanite  (com.  hogs.  oats,  soylieans. 
soybean  meal,  wheal,  gold,  silver.  U.S.  silver  coins, 
live  callle.  U.S.  Treasury  bonds.  U.S.  Treasury  bills, 
sugar,  platinum,  copper.  British  pound.  Swiss  franc. 
Deulschemark.  Japanese  yen.  and  Canadian  dollar). 
Minneapolis  Grain  Exchange  (wheat  and  sunRower 
seeds)  and  the  Ph'la'    tphia  Board  of  Trade 
(Eurodollars). 


public  under  Rule  16.01(b).  which  has 
been  approved  under  OMB  Control 
Number  303ft-«012. 

The  second  proposed  new  rule.  Rule 
1.64.  would  require  an  FCM  to  maintain 
a  written  agreement  in  the  case  of  an 
account  being  guaranteed  by  other  than 
the  account  owner,  and  also  maintain  an 
opinion  of  counsel  that  the  written 
agreement  constitutes  a  binding 
guarantee  under  applicable  local  law.  - 
Although  such  procedures  should 
already  be  used  as  prudent  business 
practices,  and  the  added  filing 
requirements  should  not  be  burdensome, 
the  Commission  recognizes  that  the  PRA 
does  apply  in  this  case  and  the 
appropriate  documentation  will  be 
furnished  to  OMB  regarding  proposed 
Rule  1.64. 

Interested  members  of  the  public  may 
obtain  a  complete  copy  o*^  the 
information  collection  proposal  relating 
to  the  proposed  rules  contained  herein 
by  contacting  Joseph  Salazar  at  (202) 
254-9735.  Persons  wishing  to  comment 
on  the  Paperwork  Reduction  Act 
implications  of  these  proposals  are 
asked  to  send  a  copy  of  their  comments 
to  Mr.  Salazar  at  the  Commodity  Futures 
Trading  Commission.  2033  K  Street. 
NW..  Washington.  DC.  20581.  and  to  the 
OMB  desk  officer  for  the  agency.  Ms. 
Katie  Lewin,  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  Attn:  Docket 
Library,  Room  3201,  Washington,  D.C. 
20503.  (202)  395-7231. 

List  of  Subjects  in  17  CFR  Part  1 

Contracts  markets.  Futures 
commission  merchants.  Guaranteed 
accounts,  Introducing  brokers.  Minimum 
financial  requirements.  Standard 
fluctuation  factor. 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act  and.  in 
particular,  sections  4c.  4f.  4g  and  8a 
thereof.  7  U.S.C.  6c.  6f.  6g  and  12a.  the 
Commission  hereby  proposes  to  amend 
Chapter  I  of  Title  17  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  I— GENERAL  REGULATIONS 
UNDER  THE  COMMODITY  EXCHANGE 
ACT 

1.  The  authority  citation  for  Part  1  is 
proposed  to  be  revised  to  read  as 
follows: 

Authority:  7  tJ.S.C.  2.  4.  4a.  6.  6a.  6b,  6c.  6d, 
6e.  6f,  6g.  6h.  61.  6).  6k,  6/,  6m,  6n.  6o.  7.  7a,  B, 
12a.  13a.  13a-l.  13a-2,  19.  21  and  23. 

2.  Section  1.17  is  proposed  to  be 
amended  by  adding  paragraphs  (b)(7) 
and  {b)(8).  by  revising  paragraphs 
(c)(2)(i).  (c)(2)(iv)(B).  (c)(3)  and  (c)(5) 


introductory  text,  and  by  adding 
paragraphs  (c)(6)  and  (f)(3)(v)  to  read  as 
follows: 

§  1.17    Minimum  financial  requirements  for 
futures  commission  merchants  and 
introducing  brokers. 
*         ♦         *         •         # 

(b)  *  *  * 

(7)  "Repurchase  agreement"  means  an 
agreement  to  sell  securities  subject  to  a 
commitment  to  repurchase  from  the 
same  person  securities  of  the  same 
quantity,  issuer  and  maturity. 

(8)  "Reverse-repurchase  agreement" 
means  an  agreement  to  purchase 
securities  subject  to  a  commitment  to 
resell  to  the  same  person  securities  of 
the  same  quantity,  issuer  and  maturity. 

(c)  *  *  * 
(2)  *  •  * 

(i)  Exclude  any  unsecured  commodity 
futures  or  option  account  containing  a 
ledger  balance  and  open  trades,  the 
combination  of  which  liquidates  to  a 
deficit  or  containing  a  ledger  balance 
only: 


(ivj  "  ■   ■ 

(B)  Securities  which  are  considered 
"readily  marketable"  (as  defined  in 
§  240.15c3-l(c)(ll)  of  this  title)  or  which 
"adequately  collateralize"  indebtedness 
under  paragraph  (c)(7)  of  this  section, 
provided  that  the  securities  are  in  the 
control  of  the  applicant  or  registrant,  or 
the  securities  are  sold  subject  to  a 
repurchase  agreement  and  a  written 
confirmation  of  the  purchase  of  the 
securities  is  issued  immediately  upon 
purchase  by  the  counterparty  to  the 
agreement.  Securities  which  are  not 
represented  by  a  tangible  instrument 
shall  be  deemed  to  be  in  control  of  the 
applicant  or  registrant  if  transactions 
involving  such  an  instrument  are 
recorded  in  a  book-entry  system 
operated  by  a  governmental  agency,  a 
primary  dealer  of  U.S.  Govrnment 
securities  reporting  to  the  Board  of 
Governors  of  the  Federal  Reserve 
System,  or  a  bank,  as  that  term  is 
defined  in  section  3(a)(6)  of  the 
Securities  Exchange  Act  of  1934,  and  if, 
immediately  upon  purchase  of  the 
securities,  a  written  confirmation  is 
issued  to  the  applicant  or  registrant 
setting  forth  the  quantity,  issuer  and 
maturity.  Securities  which  are 
represented  by  a  tangible  instrument 
shall  be  deemed  to  be  in  control  of  the 
applicant  or  registrant  if: 

(7)  They  are  in  the  possession  of: 

(;■)  The  applicant  or  registrant;  or 

(//■)  A  primary  dealer  of  U.S. 
Government  securities  reporting  to  the 
Board  of  Governors  of  the  Federal 
Reserve  System:  or 
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[Hi]  A  bank,  as  that  term  is  defined  in 
section  3(a)(6)  of  the  Securities 
Exchange  Act  of  1934;  or 

[iv]  A  clearing  organization  or  a 
securities  clearing  organization;  and 

[2]  A  safekeeping  receipt  identifying 
the  securities  is  issued  by  the  custodian 
of  the  securities,  if  other  than  the 
applicant  or  registrant,  to  the  applicant 
or  registrant,  such  a  custodian  has  no 
authority  to  encumber  or  to  make  any 
disposition  of  the  securities  except  at 
the  direction  of  the  applicant  or 
registrant,  and  the  applicant  or 
registrant  has  an  unqualified  right  to 
withdraw  the  securities  and  to  sail  them 
on  the  open  market  or  in  any  other 
manner  it  may  direcL 

Provided,  however.  That  securities 

purchased  urtder  a  reserve-repurchase 

agreement  entered  into  with  a  futures 

commission  merchant  or  an  introducing 

broker  shall  be  excluded  from  cmrent 

assets. 

*         *        *         *        « 

(3)  (i)  A  loan  or  advarice  or  any  other 
form  of  receivable  (except  for  a  reverse- 
repurchase  agreement)  shall  not  be 
considered  "secured"  for  the  purposes  of 
paragraph  (c)(2)  of  this  section  unless 
the  following  conditions  exist: 

(A)  The  receivable  is  secured  by 
readily  marketable  collateral  which  is 
otherwise  unencumbered  and  which  can 
be  readily  converted  into  cash: 
Provided,  howevr.  That  the  receivable 
will  be  considered  secured  only  to  the 
extent  of  the  market  value  of  such 
collateral  after  application  of  the 
percentage  deductions  specified  in 
paragraph  (c)(5)  of  this  section;  and 

(B)  The  readily  marketable  collateral 
is  in  the  control  of  the  applicant  or 
registrant,  in  accordance  with  the 
provisions  regarding  the  control  of 
securities  set  forth  in  paragraph 
(c)(2)(iv)(B)  of  this  section,  except  that 
the  applicant  or  registrant  will  not  have 
control  if  the  counterparty  has 
possession  of  the  collateral. 

(ii)  A  transaction  subject  to  a  reverse- 
repurchase  agreement  shall  not  be 
considered  "secured"  for  the  purposes  of 
paragraph  {c)(2)  of  this  section  unless 
the  following  conditions  exist: 

(A)  The  transactions  is  secured  by 
securities  which  are  considered  "readily 
marketable"  (as  deRned  in  §  240.15c3- 
l(c)(ll)  of  this  title)  and  which  are 
otherwise  unencumbered  and  which  can 
be  readily  converted  into  cash: 
Provided,  however.  That  there  shall  be  a 
deduction  from  current  assets  equal  to  a 
percentage  of  the  difference  between  the 
contract  price  for  resale  of  the  securities 
under  a  reverse-repurchase  agreement 
and  the  market  value  of  those  securities 
(if  less  than  the  contract  price),  in 


accordance  with  the  percentage 
deductions  set  forth  in  §  240.15c3- 
l(c)(2)(iv)(F)(2)  of  this  title; 

(8)  The  securities  are  in  the  control  of 
the  applicant  or  registrant,  in 
accordance  with  the  provisions  of 
paragraph  (c)(2)(iv)(B)  of  this  section, 
except  that  the  applicant  or  registrant 
will  not  be  deemed  to  have  control  if  the 
counterparty  to  the  reverse-repurchase 
agreement  has  possession  of  the 
securities;  and 

(C)  Immediately  upon  purchase  by  the 
applicant  or  registrant  of  securities 
subject  to  a  reverse-repurchase 
agreement,  a  written  confirmation  of  the 
sale  of  the  securities  is  issued  by  the 
counterparty  to  the  agreement. 

(5)  The  term  "tentative  adjusted  net 
capital"  means  net  capital  less: 

***** 

(6)  The  term  "adjusted  net  capital" 
means  tentative  adjusted  net  capita)  less 
a  concentration  charge.  In  order  to 
calculate  the  applicable  concentration 
charge,  a  futures  commission  merchant 
must  determine  the  amount  of  each 
comnrodity  underlying  a  commodity 
interest  held  in  each  account  which  it 
carries:  Provided,  however.  That  if  any 
person  has  an  interest  of  10  percent  or 
more  in  ownership  or  equity  in,  or 
guarantees,  more  than  one  account  or 
guarantees  an  account  in  addtion  to  his 
own  account,  all  such  accounts  shall  be 
treated  by  the  futures  commission 
merchant  as  a  single  account  for  the 
purposes  of  determining  such  change: 
Ar}d,  provided  further.  That  if  for  a 
particular  commodity  no  account  carried 
by  the  futures  commission  merchant  has 
a  reportable  position,  as  set  forth  in 

§  15.00  (b)(l)(i)  and  (b)(2)  of  this  chapter, 
following  the  application  of  the 
exclusions  permitted  under  paragraph 
(c)(6){i)(C)  of  this  section,  that 
commodity  need  not  be  included  in  this 
computation.  If.  however,  the  futures 
commission  merchant  is  carrying  at 
least  one  account  with  a  reportable 
position  for  a  particular  commodity,  all 
accounts  carried  by  the  futures 
commission  merchant  for  that 
commodity  must  be  included  in  this 
computation.  The  concentration  charge 
shall  be  computed  as  follows: 

(i)  Step  1 — Positions  per  account. 
Each  futures  commission  merchant,  for 
each  separate  account,  or  for  each  group 
of  accounts  required  to  be  treated  as  a 
single  account,  in  accordance  with  the 
first  proviso  of  paragraph  (c)(6)  of  this 
section,  which  it  carries,  whether  a 
customer,  noncustomer,  omnibus  or 
proprietary  account,  shall  determme,  on 
a  commodity-by-commodity  basis- 


(A)  The  combined  total  open  long 
futures  and  total  open  granted  (sold)  put 
commodity  option  positions  traded  on  or 
subject  to  the  rules  of  any  board  of  trade 
in  terms  of  the  amount  of  the  underlying 
commodity;  and  separately 

(B)  The  combined  total  open  short 
futures  and  total  open  granted  (sold)  call 
commodity  option  positions  traded  on  or 
subject  to  the  rules  of  any  board  of  trade 
in  terms  of  the  amount  of  the  undeHying 
commodity. 

(C)  in  determining  the  amounts  to  be 
calculated  in  accordance  with 
paragraphs  (c)(6)(i)(A)  and  (B)  of  this 
section,  the  futures  commission 
merchant  may  exclude: 

(7)  Open  long  futures  positions  which: 

(0  Are  held  against  open  short  futures 
positions  of  another  delivery  month  of 
the  same  commodity,  or  are  held  against 
op)en  short  futures  positions  of  the  same 
commodity  in  another  market,  or  are 
held  against  open  short  futures  positions 
of  another  commodity  for  which  a 
contract  market  allows  spread  margin. 

[if)  Are  held  against  open  granted 
(sold)  call  options  involving  the  same 
commodity,  if  the  option  is  in-the-money 
and  the  option  expires  no  later  than  the 
expiration  date  of  the  long  futures 
contract; 

(Hi)  Are  held  against  open  purchased 
put  options  involving  the  same 
commodity,  if  the  option  is  in-the-money 
and  the  option  expires  no  later  than  the 
expiration  date  of  the  long  futiu%s 
contract;  or 

(;V)  Result  from  a  "changer  trade" 
made  in  accordance  with  the  rules  of  a 
contract  market  which  have  been 
submitted  to  and  not  disapproved  by  the 
Commission; 

[2]  Open  short  futures  positions 
which: 

[i]  Are  referred  to  in  paragraph 
(c)(6)(i)(C)(i)(/l  of  this  section; 

(j7)  Are  held  against  open  granted 
(sold)  put  options  involving  the  same 
commodity,  if  the  option  is  in-the-money 
and  the  option  expires  no  later  than  the 
expiration  date  of  the  short  futures 
contract; 

[iii\  Are  held  against  open  purchased 
call  options  involving  the  same 
commodity,  if  the  option  is  in-the-money 
and  the  option  expires  no  later  than  the 
expiration  date  of  the  sort  futures 
contract;  or 

[iv)  Result  fiom  a  "changer  trade" 
made  in  accordance  with  the  rules  of  a 
contract  market  which  have  been 
submitted  to  and  not  disapproved  by  the 
Commission; 

[3)  Open  granted  (sold)  call  option 
positions  which: 

(;■)  Are  referred  to  in  para^^h 
(cl(6Mi)(C)(iK"')  of  this  section;  or 
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[ii]  Are  held  against  open  purchased 
call  option  positions,  other  than  those 
referred  to  in  paragraph 
(c)(6)(i)(C)(2)(//;l  of  this  section,  of  the 
same  class  (as  defined  in  §  33.7(b)(7)(v) 
of  the  chapter)  but  a  different  series  (as 
defined  in  S  33.7(b){7)(vi)  of  this 
chapter),  and  the  open  purchased  call 
option  expires  no  sooner  than  the  open 
granted  (sold)  call  option,  and  if  the 
open  granted  (sold)  call  option  is  in-the- 
money,  the  open  purchased  call  option 
is  in-the-money  by  a  greater  amount,  but 
if  the  open  granted  (sold)  call  option  is 
out-of-the-money,  the  open  purchased 
call  option  is  either  out-of-the-money  by 
a  lesser  amount  or  is  in-the-money;  and 

(4)  Open  granted  (sold)  put  option 
positions  which: 

[i]  Are  referred  to  in  paragraph 
(c)(6)(i){C)(2)(y/l  of  this  section:  or 

[ii]  Are  held  against  open  purchased 
put  option  positions,  other  than  those 
referred  to  in  paragraph 
(c)(6)(i)(C)(i)(//0  of  this  section,  of  the 
same  class  (as  defined  in  §  33.7(b)(7)(v) 
of  this  chapter)  but  a  different  series  (as 
defined  in  §  33.7(b)(7){vi)  of  this 
chapter],  and  the  open  purchased  put 
option  expires  no  sooner  than  the  open 
granted  (sold)  put  option,  and  if  the  open 
granted  (sold)  put  option  is  in-the- 
money,  the  open  purchased  put  option  is 
in-the-money  by  a  greater  amount,  but  if 
the  open  granted  (sold)  put  option  is  out- 
of-the-money.  the  open  purchased  put 
option  is  either  out-of-the-money  by  a 
lesser  amount  or  is  in-the-money. 

(ii)  Step  2 — Combination  of  accounts. 
For  each  commodity,  the  futures 
commission  merchant  shall  compare  the 
separate  amounts  computed  for  each 
account  in  accordance  with  Step  1  of 
this  paragraph,  and  shall  determine 
whichever  amount  is  greater  in  each 
separate  account  or  in  each  group  of 
accounts  required  to  be  treated  as  a 
single  account  in  accordance  with  the 
first  proviso  of  paragraph  (c)(6)  of  this 
section.  After  that  determination  is 
made,  the  lesser  amount  from  each 
account  shall  be  disregarded  for  the 
remainder  of  this  compulation.  The 
futures  commission  merchant  shall  then: 

(A)  Add  all  of  the  resulting  amounts 
which  were  determined  in  accordance 
with  paragraph  (c)(6)(i)(A)  of  this 
section  ("long  side  amount"):  and 
separately 

(B)  Add  all  of  the  resulting  amounts 
which  were  determined  in  accordance 
with  paragraph  (c)(6)(i)(B)  of  this  section 
("short  side  amount"). 

(iii)  Step  J — Application  of  standard 
fluctuation  factor.  The  futures 
commission  merchant  shall  compare  the 
sums  computed  in  accordance  with  Step 
2  of  this  paragraph  and  shall  determine 
whether  the  long  side  amount  or  the 


short  side  amount  is  greater  for  each 
commodity.  After  that  determination  is 
made,  the  lesser  amount  shall  be 
disregarded  for  the  remainder  of  this 
computation,  except  that  for  each 
commodity  the  futures  commission 
merchant  shall  note  whether  the  greater 
amount  was  the  long  side  amount  or  the 
short  side  amount.  The  futures 
commission  merchant  shall  then 
multiply  each  such  greater  amount  by 
the  appropriate  standard  fluctuation 
factor  for  the  commodity  involved  which 
is  pubhshed  in  accordance  with  §  1.63. 

(iv)  Step  4 — Combination  of 
commodity  groups.  The  futures 
commission  merchant  shall  then  group 
together  the  various  products  computed 
in  accordance  with  Step  3  of  this 
paragraph  for  any  commodities  for 
which  a  contract  market  allows  spread 
margin.  This  combination  shall  include 
all  common  commodities  with  spread 
margin,  so  that  if  commodity  X  and 
Commodity  Y  are  afforded  spread 
margin  treatment,  and  Commodity  X 
and  Commodity  Z  are  afforded  spread 
margin  treatment.  Commodities  X.  Y  and 
Z  must  be  grouped  together  for  purposes 
of  this  computation,  even  if  Commodity 
Y  and  Commodity  Z  are  not  afforded 
spread  margin  treatment.  The  futures 
commission  merchant  shall  then,  for 
each  commodity  group: 

(A)  Calculate  the  sum  of  the  products 
computed  in  accordance  with  Step  3  of 
this  paragraph  which  resulted  from 
multiplying  the  appropriate  standard 
fluctuation  factor  for  the  commodity 
involved  by  the  long  side  amount:  and 
separately 

(B)  Calculate  the  sum  of  the  products 
computed  in  accordance  with  Step  3  of 
this  paragraph  which  resulted  from 
multiplying  the  appropriate  standard 
fluctuation  factor  for  the  commodity 
involved  by  the  short  side  amount. 

(v)  Step  5 — Computation  of 
concentration  charge.  The  futures 
commission  merchant  shall  then 
compare  the  sums  computed  for  each 
commodity  group  in  accordance  with 
Step  4  of  this  paragraph,  and  shall 
determine  whichever  amount  is  greater. 
Such  an  amount  shall  constitute  a 
preliminary  concentration  charge  for 
each  commodity  group.  If  a  particular 
commodity  is  not  afforded  spread 
margin  treatment  with  any  other 
commodity,  it  will  be  treated 
individually.  The  futures  commission 
merchant  shall  then,  for  each  commodity 
which  is  treated  individually,  and  for 
each  commodity  which  is  included  in 
the  preliminary  concentration  charge  for 
each  particular  commodity  group,  take 
the  greater  of  the  amounts  computed  in 
accordance  with  Step  2  of  this 
paragraph.  That  amount,  or  that  sum  in 


the  case  of  a  commodity  group,  shall  be 
di\  idcd  into  the  largest  amount  of  that 
commodity  or  those  commodities 
controlled  by  a  single  account,  a  single 
account  for  this  purpose  being 
determined  in  accordance  with  the  first 
proviso  of  paragraph  (c)(6)  of  this 
section.  That  fraction  shall  be  converted 
to  percentage  terms,  and  the  result  shall 
determine  what  percentage  of  the 
preliminary  concentration  charge  shall 
be  taken  to  determine  the  concentration 
charge.  For  each  1  percent  by  which  that 
fraction  exceeds  zero,  the  concentration 
charge  shall  equrl  5  percent  of  the 
preliminar>'  concentration  charge,  up  to 
a  maximum  of  100  percent.  The  futures 
commission  merchant  shall  then 
compare  the  resulting  concentration 
charge  for  each  commodity  or 
commodity  group  to  the  amount  by 
which  its  tentative  adjusted  net  capital 
exceeds  its  minimum  adjusted  net 
capital  requirement  ("tentative  excess 
adjusted  net  capital").  For  each  of  those 
concentration  charges  which  exceed 
tentative  excess  adjusted  net  capital,  the 
futures  commission  merchant  must 
reduce  its  tentative  adjusted  net  capital 
by  the  amount  of  such  excess  to 
determine  its  adjusted  net  capital. 
***** 

(0*  *  * 

(3)  *  *  * 

(v)  Securities  of  a  consolidated 
subsidiary  or  affiliate  may  be  included 
in  consolidated  adjusted  net  capital  only 
if  the  conditions  set  forth  in  paragraph 
(c)(2)(iv)(B)  of  this  section  are  met,  and 
a  loan,  advance  or  any  other  form  of 
receivable  (including  a  reverse 
repurchase  agreement)  of  a  consolidated 
subsidiary  or  affiliate  may  be 
considered  secured  for  the  purposes  of 
paragraph  (c)(2)  of  this  section  only  if 
the  conditions  set  forth  in  paragraph 
(c)(3)  of  this  section  are  met. 
***** 

3.  A  new  §  1.83  is  proposed  to  be 
added  to  read  as  follows: 

§  1.63    Standard  fluctuation  factor. 

(a)  Each  contract  market  which  is  the 
sole  contract  market  designated  for  a 
particular  commodity  shall  compute  and 
publish  a  standard  fluctuation  factor  for 
that  commodity  in  accordance  with  this 
section.  In  the  case  of  a  particular 
commodity  for  which  multiple  contract 
markets  have  been  designated,  the 
contract  market  with  the  largest  volume 
of  futures  and  option  trading  in  that 
commodity  during  the  preceding  six 
months  shall  compute  a  standard 
fluctuation  factor  for  that  commodity  in 
accordance  with  this  section.  If  no 
futures  or  option  contract  has  been 
designated  and  trading  for  a  particular 
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commodity  for  at  least  six  months,  or  if 
all  designated  futures  or  option 
contracts  involving  that  commodity  are 
dormant  or  low  volume  contracts,  as 
defined  in  §8  5.2(a)  and  5.3(a)  of  this 
chapter,  no  standard  fluctuation  factor 
need  be  computed. 

(b)  The  appropriate  contract  market 
shall  compute  a  standard  fluctuation 
factor  for  a  particular  commodity  in  the 
following  manner 

(1)  Beginning  with  the  first  business 
day  of  the  preceding  six  months,  and  for 
each  succeeding  business  day  of  that 
six-month  period,  calculate  the 
difference  between  the  spot  month 
futures  settlement  price  on  that  day  and 
the  preceding  business  day  to  determine 
a  price  change  in  dollars  and  cents  per 
unit:  Provided,  however.  That  on  the 
first  business  day  for  a  new  spot  month, 
the  comparison  shall  be  made  to  the 
preceding  day's  settlement  price  for  that 
month,  and  not  the  former  spot  month. 

(2)  Average  the  values  obtained  in 
accordance  with  paragraph  (b)(1)  of  this 
section  to  obtain  a  mean  daily  price 
change;  and 

(3)  From  the  data  used  in  connection 
with  paragraphs  (b)(1)  and  (b)(2)  of  this 
section,  compute  three  standard 
deviations  and  add  that  amount  to  the 
absolute  value  of  the  mean  daily  price 
change  obtained  in  accordance  with 
paragraph  (b)(2)  of  this  section.  The 
resulting  value  shall  be  the  standard 
fluctuation  factor  and  shall  be  expressed 
in  dollars  and  cents  per  unit:  Provided, 
however.  That  the  standard  fluctuation 
factor  may  not  exceed  twice  the 
maximum  daily  price  limit  which  the 
contract  market  has  established  for  the 
particular  commodity. 

(c)  The  appropriate  contract  market 
shall  compute  the  standard  fluctuation 
factor  on  a  monthly  basis  using  the  data 
of  the  preceding  six  months,  and  shall 
publish  the  standard  fluctuation  factor 
not  later  than  the  close  of  business  on 
the  tenth  business  day  of  each  month. 
Each  futures  commission  merchant  must 
use  each  standard  fluctuation  factor 
published  in  a  particular  month  for 
every  business  day  of  the  following 
month  in  computing  its  adjusted  net 
capital  in  accordance  with  §  1.17(c)(6). 

4.  A  new  5  1. 64  is  proposed  to  be 
added  to  read  as  follows: 

S  1.64    Guaranteed  accounts. 

(a)  No  account  carried  by  a  futures 
commission  merchant  shall  be 
considered  guaranteed  by  anyone  other 
than  the  beneficial  owner  of  such  an 
account  unless  a  written  guarantee 
agreement  governing  such  an  account  is 
filed  with  the  futures  commission 
merchant,  together  with  an  opinion  of 


counsel  stating  that  the  guarantee 
agreement  is  sufficient  to  be  a  binding 
guarantee  under  applicable  local  law. 

(b)  If  a  guaranteed  account  becomes 
undermargined,  the  existence  of  a 
guarantee  agreement,  as  described  in 
paragraph  (a)  of  this  section,  cannot  be 
considered  sufficient  to  alleviate  the 
guaranteed  account's  undermargined 
status.  The  undermargined  status  can 
only  be  alleviated  by  accruals  on  open 
positions,  by  a  reduction  of  open 
positions,  or  by  the  deposit  of  additional 
funds,  which  can  include,  with  prior 
written  authorization  of  the  guarantor 
and  sufficient  excess  net  equity  in  the 
guarantor's  account,  a  transfer  of  funds 
from  the  guarantor's  account  to  the 
guaranteed  account. 

(c)  If  a  guaranteed  account  contains  a 
ledger  balance  and  open  trades,  the 
combination  of  which  liquidates  to  a 
deficit,  or  contains  a  debit  ledger 
balance  only,  the  existence  of  a 
guarantee  agreement,  as  described  in 
paragraph  (a)  of  this  section,  does  not 
constitute  security  for  such  deficit  or 
debit  ledger  balance  for  purposes  of 

S  1.17(c)(2)(i).  With  prior  written 
authorization  of  the  guarantor  and 
sufficient  excess  net  equity  in  the 
guarantor's  account,  the  futures 
commission  merchant  may  transfer 
funds  from  the  guarantor's  account  to 
the  guaranteed  account  to  alleviate  the 
deficit  or  debit  ledger  balance. 

Issued  in  Washington,  DC.  on  July  30, 1985 
by  the  Commission. 
lean  A.  Webb. 

Secretary  of  the  Commission. 
[FR  Doc.  85-18465  Filed  8-2-85;  8:45  am] 
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17  CFR  Parts  1  and  190 

Contract  Markets  and  Clearing 
Associations;  Default;  Bankruptcy 

agency:  Commodity  Futures  Trading 
Commission. 

action:  Advance  notice  of  proposed 
rulemaking. 

SUIMMARY:  The  Commodity  Futures 
Trading  Commission  ("Commission")  is 
requesting  comment  on  whether  the 
Commission  should  propose  rules 
requiring  each  contract  market  and  its 
related  clearing  association  to  adopt 
regulations  governing  the  procedures 
pursuant  to  which  the  open  commodity 
contracts  carried  by  a  clearing  member 
futures  commission  merchant  ("FCM") 
which  has  defaulted  on  a  margin 
obligation  are  transferred  or  liquidated. 
DATE:  Comments  must  be  submitted  by 
October  4. 1985. 


ADDRESS:  Comments  should  be 
submitted  to  the  Office  of  the 
Secretariat,  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW.. 
Washington,  D.C.  20581. 

FOR  FURTHER  INFORMATION  CONTACT 

Kevin  M.  Foley,  Chief  Counsel.  Division 
of  Trading  and  Markets,  Commodity 
Futures  Trading  Commission.  2033  K 
Street  NW..  Washington.  D.C.  20581. 
Telephone:  (202)  254-8955. 

SUPPLEMENTARY  INFORMATION:  On 

March  20, 1985,  Volume  Investors 
Corporation  ("Volume"),  a  clearing 
member  FCM  of  the  Commodity 
Exchange.  Inc.  ("Comex")  and  other 
designated  contract  markets,  failed  to 
meet  a  margin  call  issued  by  the  Comex 
Clearing  Association  with  respect  to  the 
customer  accounts  carried  by  Volume. 
The  default  by  Volume  resulted 
primarily  from  the  failure,  in  turn,  of 
three  customers,  who  held  in  the 
aggregate  12,000  short  option  positions 
on  gold  futures,  to  meet  a  margin  call  to 
Volume. 

Following  this  defaidt  the  Comex 
Clearing  Association,  pursuant  to  its 
rules,  suspended  Volume  from 
membership,  took  control  of  all  open 
positions  carried  by  Volume  and 
proceeded  to  liquidate  them.  The 
customer  positions  carried  by  Volume 
on  other  contract  markets  similariy  were 
liquidated  or.  in  certain  instances, 
transferred  to  other  clearing  members. 
After  application  of  Volume's  assets  to 
the  customer  segregated  account  a 
deficit  of  approximately  $3.6  million 
remained. 

The  liquidation  of  customer  accounts 
by  the  Comex  Clearing  Association  has 
been  the  subject  of  severe  criticism. 
Customers  whose  accounts  were  fully 
margined  questioned  why  their  positions 
were  not  transferred  rather  than 
Uquidated.  Moreover,  the  hquidation 
was  not  commenced  on  March  20  when 
the  default  occurred  and,  when  begun 
on  Thursday,  March  21,  was  not 
completed  until  the  following  week. 
During  this  time,  when  the  settlement 
price  of  gold  on  Comex  fell  from  $323.80 
to  $316.10,  customers  were  not  aware  of 
the  status  of  their  positions,  and  many 
who  had  profitable  positions  on  March 
20  found,  after  liquidation  had  been 
completed,  that  they  had  suffered  losses. 
Finally,  professional  traders,  who  had 
entered  into  essentially  risk-neutral 
combination  positions,  such  as  boxes, 
conversions,  and  reverse  conversions, 
were  advised  that  the  different  sides  of 
these  positions  had  been  removed  at 
different  times,  thus  exposing  them  to 
risks  not  contemplated  by  such  self- 
adjusting  combinations. 


■v 
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Since  March  20.  the  Commission  has 
been  conducting  a  thorough  review  of 
the  events  surmundinK  the  Volume 
default  to  determme  nut  only  what 
happened,  but  what  can  be  done  to 
deter  a  similar  event  from  occurring  and 
to  ameliorate  the  consequences  of  such 
an  occurrence.  The  Commission's 
review  in  certain  areas  is  continuing. 
Nonetheless,  the  Commission  beheves 
that  the  various  problems  perceived  in 
the  liquidation  of  the  open  positions 
may  be  substantiaUy  avoided  in  the 
future  if  each  contract  market  and  its 
related  clearing  association  adopt  rules 
governing  the  procedures  pursuant  to 
which  the  open  positions  carried  by  a 
clearing  member  PCM  which  fails  to 
meet  a  margin  call  are  transferred  or 
liquidated.  The  Commission,  therefore, 
is  requesting  comment  on  several  issues 
prefatory  to  determining  whether  to 
propose  rules  requiring  the  exchanges 
and  their  related  clearing  organizations 
to  adopt  such  regulations.  In  this  same 
regard,  comment  is  also  being  requested 
on  whether  the  Commission  should 
amend  its  rules  relating  to  liquidation  of 
open  positions  in  the  event  of  a 
commodity  broker  bankruptcy. 
Commission  rule  190i)4(d).  17  CFR 
190.04(d)  (1984J. 

The  Commission  has  reviewed  the 
currently  applicable  exchange  and 
clearing  assoaation  rules  and  has  found 
that  four  have  no  rules  relating  to  the 
transfer  or  liquidation  of  open  positions 
in  these  circumstances. '  The  rules  of  the 
remaining  exchanges  and  clearing 
associations,  with  the  exception  of  the 
Comex  Clearing  Association,  generally 
do  little  more  than  recognize  their 
authority  in  this  regard.^ They  establish 
no  procedures  which  these 
organizatiuns  must  follow  and.  as  a 
result,  the  decisions  on  the  manner  of 
proceeding  in  every  case  are  left  to  be 
made  oa  an  ad  hoc  basis. 

The  Commission  is  aware  that  the 
facts  and  circumstances  surrounding  the 
default  of  an  exchange  clearing  member, 
which  historically  h^  been  an 
infrequent  event,  are  likely  to  be 
different  in  every  case.  Therefore,  it 


'  Cbic3igo  Board  of  Trade  and  Boortl  of  Trade 
Cleanjig  Corporation:  Kaoaa*  Gty  Board  of  Trade 
and  Grain  Oeahng  Company;  Mmneapotit  Grain 
Exchange  and  New  York  Mercantile  Exchange. 

*  Atnex  Comtnodttiev  Cofporation  and 
Intennatiel  Cfearinfi  Corporation:  Chicago 
Men:dntiie  Exdutage:  Cincafo  Rice  and  Cotton 
Exchange:  Commodity  Exchange,  lac.  and  Cotnex 
Clearmg  Corporation:  CofTee.  Sugar  ft  Cocoa 
Exclnn^  and  CSC  Clearnig  Corporation: 
MidAncrica  Conuaoditv  Exchange  New  Yofi 
Cotton  Exciumge  and  Commodity  Clearing 
Corporation;  New  York  Futures  Exchan^  and  New 
York  Futures  Clearing  Corporation:  Philadelphia 
Board  oC  Trade  and  Intermarkei  Clearing 
Corporation. 


would  be  inappropriate  to  require 
exchanges  and  their  clearing 
associations  to  adopt  and  follow  a  rigid 
set  of  procedures.  These  organizations 
must  have  the  flexibihty  to  respond  to 
individual  factual  situations.  At  the 
same  time,  however,  the  default  of  a 
clearing  member,  or  any  FCM  for  that 
matter,  generally  requires  that  decisions 
be  made  quickly,  and  the  failure  to  have 
adequate  procedures  in  place  may  delay 
the  necessary  decisions  or  prevent  them 
from  tietng  made  at  all  to  the  detriment 
of  both  the  customers  and  the  market  in 
general 

In  order  to  assist  the  Commission  in 
determining  the  appropriate  scope  of 
any  rules  relating  to  the  procedures 
pursuant  to  which  exchanges  and  their 
cleanog  oorporatioas  transfer  or 
liquidate  the  open  positions  of  a 
defaulting  clearing  member,  the 
Commission  is  requesting  comment  on 
the  following  questions: 

1.  Should  exchanges  and  clearing 
associations  be  required  to  attempt  to 
transfer  all  open  positions  before 
liquidating  them?  The  Commission's 
bankruptcy  rules  require  a  trustee  in 
bankruptcy  to  use  its  best  efforts  to 
transfer  promptly  open  customer 
positions  rather  than  liquidating  them. 
See  Commission  rvle  190.0Z  17  CFR 
190i]2  (1984).'  However,  exchanges  and 
their  clearing  associations,  although 
they  generally  may  seek  to  do  so.  do  not 
have  such  a  requirement.  Since 
transferring  open  positions  may  be  less 
disruptive  to  the  market  than  a  forced 
liquidation  and  would  permit  hedgers  to 
maintain  their  cover,  it  would  appear 
that  transferring  open  positions  should 
alway  be  the  preferred  course  of  action. 
In  this  connection: 

(a)  Should  market  share  of  the 
defaulting  FCM  or  liquidity  in  the 
relevant  markets  in  general  be  a 
considerabon? 


'CouuMsaion  rule  laaaz (ej  and  (f)  providea.  in 
part:  §  190.02  Operation  ofrhe  debtor's  estate 
subsequent  to  the  filing  date  and  prior  to  the 
primary  tiqwdolioa  dale.  '  '  ' 
'   (e)  Transfers — (1 )  All  cases.  The  trutlee  idr  a 
rommodily  broker  iiiusl  immediately  use  its  best 
efforts  to  effect  a  Uamiet  in  accnrdance  wiljb 
S  190i)e  |e)  and  |f)  no  later  than  the  close  of 
bininess  on  ttie  fonrth  business  day  after  the  order 
for  relief  of  the  open  coonnodity  cantracU  and 
equity  hekd  by  the  conraodity  broker  for  or  on 
behalf  at  its  custoaiers. 

(2)  iBvokiatary  caaes.  A  coounodity  broker 
against  whicti  an  involuntary  petition  in  bankruptcy 
is  Tiled,  or  the  trustee  if  a  trustee  has  been 
appointed  in  audi  case,  nasi  nae  its  best  efforts  to 
effect  R  traasfer  in  accordance  with  4  180.08  (e|  and 
(f)  of  all  open  commodity  contracts  and  equity  held 
by  (tie  commodity  broker  for  or  on  bebaU  of  its 
customers  and  mtrM  other  propefty  as  tbe 
ConmisaaoB  in  its  discreltou  nay  authoitze.  oo  or 
before  the  close  of  busMiess  on  tbe  fourth  basioess 
day  after  Itie  fiting  date,  and  immediately  cease 
doing  business.  ' 


(b)  What  is  the  best  method  of 
assuring  timely  computation  of  the 
equity  available  for  transfer? 

(c)  If  less  than  100%  of  the  margin 
required  is  available  for  transfer  with 
the  open  positions,  what  provisions 
should  be  made  to  induce  other  clearing 
members  to  accept  these  positions? 

(d)  Should  individual  customers  be 
afforded  an  opportunity  to  deposit 
additional  funds  in  order  to  transfer 
their  positions  to  another  FCM? 

(e)  If  a  pro  rata  transfer  is  anticipated, 
is  court  supervision  essential? 

2.  Should  the  reason  for  the  default  be 
a  relevant  consideration?  A  failure  by  a 
clearing  member  FCM  to  meet  a  margin 
call  in  a  customer  account  may  result 
either  from  the  improper  conduct  of  the 
FCM  or  from  the  failure  of  a  customer  to 
meet  a  margin  call.  In  the  event  of  a 
segregation  shortfall,  is  there  any  way  to 
transfer  equity  supporting  customer 
positions  other  than  pro  rata  that  would 
be  fair  for  all  parties? 

3.  If  liquidation  of  open  positions  is 
necessary,  should  such  liquidation 
always  be  by  open  outcry?  Commission 
rule  190.04(d).  which  governs  the 
liquidation  of  open  positions  in  the 
event  of  a  commodity  broker 
bankruptcy,  requires  that  such  positions 
generally  be  liquidated  by  open  outcry 
on  the  floor  of  the  exchange.*  However, 
this  rule  is  premised  on  the  assumption 
that  such  liquidations  can  ocur 
relatively  quickly.  In  the  case  of  the 
Volume  default,  the  liquidation  of  open 
positions  was  not  substantiaUy 
completed  for  five  days,  during  which 


*  Commission  rule  190.04(d]  provides:  f  190.04 
Operatioii  of  the  debtor's  estate-general.  '   '  ' 

(d)  Liquidation — (1)  Order  of  Liquidation,  (i) 
Open  Oatcry.  Liquidation  of  open  commodity 
coatracts  held  for  a  bouse  or  a  customer  aocoimt  by 
or  oD  behalf  of  a  comnodily  broker  which  is  a 
debtor  shall  be  accotapltshed  in  accordance  with 
Jl.38  of  this  chapter  Provided.  That,  to  the  extent 
reasonably  possible,  the  trustee  shatt  first  liquidate 
all  net  positions  and  shall  swtiseqitently  liquidate  all 
llMg  and  short  positions  io  the  same  commodity  in 
the  same  delivery  Bonih  on  the  same  contract 
market  in  tandem:  and  Provided  further.  That  any 
covered  commodity  owned  tsy  a  debtor  shall  he 
liquidated,  to  the  extetit  reasonably  possible,  at  the 
same  time  us  its  cover,  (ii)  Btxtk  entry. 
Notwithstanding  paragraph  (1),  in  appropriate 
cases,  upon  application  by  the  trustee  of  the 
affected  cieaiing  orgaiuzation.  the  Cammissian  may 
permit  offsetting  open  commodity  cxinlracts  to  be 
liquidated,  or  settlement  on  such  contracts  to  be 
made,  by  book  etitor.  Such  book  entry  shatt  ofbet 
such  trades  on  the  books  of  the  commodity  broker 
using  an  executioB  price  eqval  to  the  weighted 
average  of  the  liquidation  prices  for  contracts  in  the 
same  oommodjty  for  the  »»iae  delivery  month  on  the 
same  contract  market  which  are  not  matched  on  the 
books  of  the  commodity  broker,  or  if  tbere  are  no 
such  unmatched  contracts,  using  the  average  of  the 
opening  pnce  and  (he  settlement  pnoe  of  contract  in 
the  same  commodity  lor  the  same  delivery  month  on 
the  same  contract  market  as  of  Ike  close  of  business 
on  the  market  day  of  the  order  for  relief.  *  *  ' 
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time  the  price  of  gold  fell  from  $323.80  to 
$316.10.  The  Commission,  therefore, 
questions  whether  it  would  be  fairer  to 
the  customers  of  the  defaulting  FCM 
who  have  no  control  over  their  accounts 
and  less  disruptive  to  the  market  if.  to 
the  extent  possible,  all  positions  are 
liquidated  by  book  entry  at  a  price 
certain.  If  liquidation  by  book  entry  is 
preferred: 

(a)  What  is  the  appropriate  price  at 
which  the  open  positions  should  be 
liquidated?  If  the  net  position  alone  is 
liquidated  by  open  outcry?  If  the  net 
position  is  otherwise  disposed  of?  Are 
these  answeres  different  if  liquidation 
can  be  accomplished  in  a  single  trading 
session? 

(b)  Are  there  any  alternatives  to 
liquidating  the  net  position  by  open 
outcry,  especially  in  the  event  that  the 
net  position  in  still  a  significant  part  of 
the  total  open  positions  in  that  market, 
as  was  the  case  in  the  Volume  default? 

To  the  extent  liquidation  is  by  open 
outcry,  should  such  liquidation 
determine  only  the  pool  of  assets 
available  for  distribution  and  net  equity 
be  determined  by  the  settlement  price 
on  a  given  day?  If  so,  what  could  be 
done  then  about  any  disparity  in  the  two 
figures? 

4.  Should  any  provision  be  made  for 
risk-neutral  positions?  Many  options 
traders  enter  into  combination  positions, 
such  as  conversions,  reverse 
conversions  and  boxes  which  are 
essentially  self-adjusting,  risk-neutral 
positions.  These  positions,  however  are 
not  identified  as  such  to  the  clearing 
association,  nor  are  they  necessarily 
identified  on  the  books  of  the  defaulting 
FCM.  Nonetheless,  if  the  different 
positions  are  liquidated  at  different 
times,  the  customer's  overall  position 
will  no  longer  be  risk-neutral  and. 
indeed,  the  customer  may  be  exposed  to 
substantial  risk.  A  clearing  association 
that  takes  control  of  the  liquidates  the 
open  positions  stands  in  the  place  of  the 
defaulting  FCM.  Therefore,  it  may  be 
appropriate  that  clearing  associations 
develop  procedures  to  liquidate  such 
positions  simultaneously.  If  such 
procedures  should  be  developed,  how 
can  such  positions  be  identified?  Is  it 
impracticable  to  develop  such 
procedures  and.  if  so,  is  there  any  way 
to  prevent  such  customers  from  having 
losses  which  are  disproportionate  to 
their  risk  position? 

5.  The  Commission's  bankruptcy  rules 
provide  that,  to  the  extent  possible,  any 
covered  commodity  owned  by  a 
customer  should  be  liquidated  at  the 
same  time  as  the  cover.  See  Commission 
rule  190.04(d).  If  a  clearing  association 


takes  control  of  open  positions,  how 
may  this  objective  be  achieved? 

6.  Revised  Financial  and  Segregation 
Interpretation  No.  4  will  require  each 
self-regulatory  organization  to  have  an 
"emergency  plan"  to  deal  with  the 
suspension  or  cessation  of  business  by  a 
financially  troubled  member.  To  what 
extent  should  these  audit  programs  be 
supported  by  exchange  rules? 

7.  As  a  result  of  the  provisions  of  the 
Bankruptcy  Reform  Act  of  1978. 
Commission  rules  now  treat  certain 
customer-owned  U.S.  Government 
securities  as  fungible  with  cash.  See, 
e.g..  Commission  rules  1.36  and 
190.01(kk).  17  CFR  1.36  and  190.01(kk) 
(1984).  In  addition,  the  Division  of 
Trading  and  Markets  has  issued 
interpretations  which  reflect  this 
position.  See,  e.g.,  Financial  and 
Segregation  Interpretation  No.  7, 1 
Comm.  Fut.  L.  Rep.  (CCH)  \  7117  (July 
23. 1980)  and  Interpretative  Letter  No. 
85-4,  2  Comm.  Fut.  L.  Rep.  (CCH) 

H  22,505  (February  27, 1985).  Should  the 
Commission  re-evaluate  this  position? 

8.  Time  is  of  the  essence  if  customer 
positions  and  equity  are  to  be  protected 
from  the  erosion  that  can  attend  the 
lengthy  administration  of  an  insolvent 
estate.  What  procedures,  rules  and  rule 
changes  should  be  in  place  to  ensure 
that  the  scheme  of  expeditious  transfers 
and  liquidations  contemplated  by  the 
Bankruptcy  Reform  Act  and  the 
Commission's  Part  190  rules  can  be 
practicable? 

Issued  in  Washington,  D.C.,  on  July  30, 
1985.  . 

lean  A.  Webb, 

Secretary  of  the  Commission. 

[PR  Doc.  85-18467  Filed  8-2-85;  8:45  amj 
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17  CFR  Part  33 

Commodity  Options;  IMargfn 

agency:  Commodity  Futures  Trading 
Commission. 

ACTION:  Proposed  guidelines. 

summary:  The  Commodity  Futures 
Trading  Commission  ("Commission")  is 
proposing  to  adopt  a  guideline  pursuant 
to  which  the  Commission  will  review 
and  approve  the  rules  of  designated 
contract  markets  relating  to  the 
margining  of  option  positions.  The 
proposed  guideline  is  intended  to  serve 
as  a  basis  for  ensuring,  to  the  extent 
possible,  that  the  margin  assessed  by 
contract  markets  on  option  positions, 
both  long  and  short,  is  commensurate 
with  the  risk  assumed. 


DATE:  Comments  must  be  submitted  by 
September  4, 1985. 
ADDRESS:  Comments  should  be 
submitted  to  the  Office  of  the 
Secretariat,  Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW., 
Washington.  DC.  20581. 

FOR  FURTHER  INFORMATION  CONTACT 

Kevin  M.  Foley,  Chief  Counsel.  Division 
of  Trading  and  Markets,  Commodity 
Futures  Trading  Commission.  2033  K 
Street,  NW.,  Washington.  D.C.  20581. 
Telephone  (202)  254-8955. 
SUPPLEMENTARY  INFORMATION:  The 

comprehensive  regulatory  scheme 
governing  transactions  in  exchange- 
traded  commodity  options  is  found  in 
Part  33  of  the  Commission's  regulations. 
17  CFR  Part  33  (1984). '  In  promulgating 
these  rules,  the  Commission  considered, 
but  determined  not  to  adopt,  regulations 
relating  to  the  payment  of  margin  on 
option  positions.  The  Commission 
specifically  requested  comment  on  this 
issue,  in  particular  with  respect  to 
uncovered  short  options,  when  it 
proposed  regulations  governing 
exchange-traded  commodity  options  in 
June  1981. -The  Commission  generally 
agreed  with  the  commenters.  however, 
that  the  exchanges  should  be  capable  of 
analyzing  market  conditions  in  both  the 
option  and  the  underlying  futures 
markets  and  of  setting  margin  levels 
which  are  high  enough  to  ensure  that 
option  grantor  will  be  able  to  meet  their 
obligations.^ 

The  Commission's  plenary  authority 
under  sections  4(c)  and  5a(12)  of  the 
Commodity  Exchange  Act  ("Act").  7 
U.S.C.  6c(c)  and  7a(12)  (1982),  includes 
the  review  of  rules  governing  the  actual 
levels  of  commodity  option  margin  as 
well  as  the  payment  and  collection  of 
such  margin.  As  the  Commission  has 
stated  elsewhere: 

Section  5a(12)  of  the  Act  (7  U.S.C.  7a(12)) 
restricts  only  the  Commission's  authority  to 
review  and  approve  contract  market  rules 
relating  to  the  setting  of  levels  of  mai^in  for 
futures  transactions.  Indeed,  the  Commission 
is  authorized  under  section  4c(c)  to  review 
not  only  exchange  rules  relaUng  to  the 
payment  and  collection  of  option  margins 
which — together  with  exchange  rules 
establishing  or  modifying  methods  and 
systems  for  the  payment  and  collection  of 
option  margin — must  be  submitted  to  the 


'  Certain  conforming  amendments  are  alto  *et 
forth  in  Part  1  of  the  CommJMion's  regulations.  17 
CFR  Part  1  (1984). 

'46  FR  33293  (June  29. 1981).  The  Commission 
notes  thai  the  nomenclature  of  "long"  and  "short" 
as  applied  to  option  trading  differs  from  futures.  A 
"long"  option  position  is  held  by  the  option 
purchaser  while  a  "short"  option  position  is  held  by 
the  option  writer,  grantor,  or  seller — regardless  of 
whether  the  option  is  a  call  or  put. 

'See  46  FR  54500,  M505  (November  3. 1981 1. 
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Commissiun  as  reviewahJe  rules  under 
§  1  41(b).  but  also  lo  review  the 
esldblishment  of  actual  levels  of  margin  for 
commodity  option  transactions.* 

The  Commission's  experience  with 
exchange-traded  options  to  date  has  not 
altered  its  belief  that  primary 
responsibility  for  the  specific  levels  of 
option  margin  should  remain  with  the 
relevant  contract  market.  Recent  events 
in  the  contract  market  in  options  on  gold 
futures  on  the  Commodity  Exchange, 
Inc..  however,  have  led  the  Commission 
to  conclude  that  it  should  adopt  a  formal 
guideline  pursuant  to  which  exchange 
rules  relating  to  the  payment  and 
collection  of  option  margin  will  be 
reviewed  and  approved.  The 
Commissien  has  further  concluded  that 
each  contract  market  and  the 
commodity  option  market  in  general 
would  be  well  served  if  the  existing 
rules  relating  to  the  payment  and 
collection  of  option  margin,  as  well  as 
the  system  for  determining  the  level  of 
margin,  are  re-evaluated,  based  on  the 
standaitls  set  forth  in  this  Commission 
guideline.  Therefore,  if  this  guideline  is 
adopted,  the  Commission  expects  that  it 
will  request  each  exchange  on  which 
options  are  traded  to  file  appropriate 
documentation  to  support  its  existing 
margin  rules  which  describes,  among 
other  things,  how  the  level  of  margin  is 
computed. 

In  this  connection,  the  Commission 
notes  that  the  senega tion  provisions  of 
section  4d(2)  of  the  Act,  7  U.S.C  6d(2) 
(198Z),  generally  reflect  congressional 
intent  that  a  customer  s  funds  be 
protected  not  only  from  the  misdeeds  of 
the  future*  commission  merchant 
carrying  the  account  of  such  customer, 
but  from  the  misdeeds  of  the  other 
customers  of  the  futures  commission 
merchant  as  well.* The  failure  to  assess 


'  47  FR  Sewe.  5700  (December  Z2. 1982). 

'Section  4d(2J  of  tiie  Act  provides  in  part:  Sec  4d. 
II  stiall  be  unlawful  tor  any  person  to  tsnga^  aa  a 
futures  cofiunisaion  merclunt ...  in  soliciting 
orders  or  accepting  orders  for  the  purchase  or  sale 
of  any  commodity  for  hitnie  deliver>'.  or  involving 
any  oontrscls  of  sales  or  any  commodity  for  future 
delivery,  on  or  sahfect  k)  the  mlet  of  any  contract 
marked  aniesa — 

(2)  such  ptfson  shall       .  treat  and  deal  with  all 
money,  secahlies.  and  property  received  by  such 
person  lo  margia  guarantee,  or  secure  the  trades  or 
contracts  of  any  customer  of  such  person,  or 
arcruinj!  to  such  customer  hs  the  result  of  such 
trades  ur  contracts,  as  bplunitmg  to  such  customer 
Such  auney.  secahlies  and  property  shall  be 
sppar.ilely  accounted  for  and  shall  not  be 
commingled  with  the  funds  of  such  commission 
merchant  or  be  used  to  aaniui  or  guarantee  the 
trades  ur  conlracts.  or  to  secure  or  extend  the  credit 
of  any  custoraer  or  person  other  than  the  one  fur 
whom  the  same  are  held.  .  .  . 

it  shall  be  unlatvf ul  (or  any  person  indudum  but 
not  iiniied  lo  aay  clearing  ageacy  of  a  contract 
market  and  any  depoaitory.  that  ha*  received  any 
money,  aecuriliea.  or  property  for  deposit  in  a 


and  collect  adequate  margin  may  result 
in  the  default  of  one  customer,  and  the 
losses  incurred  thereby  may  directly 
affect  the  funds  of  all  other  customers, 
in  violation  of  the  intent  if  not  the 
specific  provisions  of  section  4d(2).  The 
Commission  believes,  therefore,  that 
margin  is  an  essential  element  of 
customer  as  well  as  market  protection. 

The  Commission  is  aware  that  several 
exchanges  have  already  begun  a  re- 
evaluatioa  of  their  option  margin  rules 
and,  in  some  instances,  have  identified 
and  adopted  rule  amendments.  The 
Conunission  does  not  beheve  that  the 
proposed  guideline  would  interfere  in 
this  process,  since  it  sets  out  standards 
which  have  already  been  made  known 
to  the  exchanges.  Nonetheless,  because 
the  Commission  and  the  exchanges  have 
gained  considerable  experience  with 
options  since  they  began  trading  in  198Z 
the  Commission  believes  that  the 
relevant  exchange  rules  should  be  re- 
evaluated at  this  time  to  ensure  that 
they  adequately  respond  to  the  market 
as  it  exists  today. 

Because  the  Commission  believes  that 
exchanges  should  have  the  necessary 
flexibility  to  draft  rules  which  are  most 
suitable  for  their  particular  markets,  the 
guideline  itself  is  brief.  Indeed,  with  the 
exception  of  a  few  specific 
requirements,  the  guideline  simply 
requires  each  exchange  to  document  to 
the  Commission  that  its  rules  relating  to 
option  margin  ensure,  to  the  extent 
possible,  that  the  margin  collected  from 
a  customer,  including  floor  traders  and 
other  exchange  members,  is 
commensurate  with  the  risk  assumed  by 
such  customer.  In  this  connection,  the 
guideline  recognizes  that  a  "delta" 
margining  system  or  other  methods  of 
risk  assessment  consistent  with  that 
system  may  be  appropriate  for  exchange 
members.  Moreover,  certain  reduced 
risk  positions  may  be  maigined  at  a 
level  lower  that  the  level  of  margin  on 
an  uncovered  option  position. 

Commenters  are  encouraged, 
therefore,  to  discuss  all  aspects  of  the 
proposed  guideline  and,  in  particular, 
whether  more  specific  standards  may  be 
appropriate.  For  example,  with  respect 
to  spread  positions,  the  Commission  has 
generally  required  that  the  long  option 
expire  after  the  short  option  in  order  to 
avoid  the  potential  that  the  margin  on 
the  short  position  would  increase 
substantially  immediately  upon 
expiration  of  the  long  position.  This 


separate  accoum  as  provided  in  paragraph  (2|  of 
this  seclioQ.  to  hold,  dtsposeof  or  use  any  such 
money,  securities,  ur  property  as  tieloagiug  lo  the 
depositing  futures  commission  merchant  or  any 
person  other  than  the  customers  of  such  fatures 
commission  merchant. 


requirement  is  not  presently  in  the 
guideline,  but  commenters  are 
specifically  requested  to  address 
whether  it  should  be  included. 

Guidline  No.  3 — Interpretative 
Statement  Regarding  Commission 
Consideration  of  Exchange  Option 
Margin  Rules  Pursuant  to  Sections  4c(c) 
and  5a(12)  of  the  Commodity  Exchange 
Act. 

Exchange  option  margin  rules 
submitted  to  the  Commission  for  review 
and  approval  pursuant  to  sections  4c(c) 
and  5a(12)  of  the  Commodity  Exchange 
Act  must  apply  to  exchange  members  as 
well  as  non-members  and  must  meet  the 
following  requirements. 

1.  Long  Option  Positions. 

(a)  The  full  amount  of  each  option 
premium  must  be  received  from  each 
option  customer  at  the  time  the  option  is 
purchased. 

(b)  The  intrinsic  value  of  a  long  option 
may  not  be  used  to  margin  other  option 
positions,  whether  related  or  unrelated. 

(c)  The  intrinsic  value  of  a  long  option 
position  may  be  used  to  margin  a  futures 
position,  but  only  if  such  position  is 
related  to  the  long  option  position. 

(d)  Gains  on  a  long  option  position 
may  not  be  released  before  the  option 
position  is  Hquidated. 

2.  Short  Option  Positions. 

(a)  An  uncovered  short  option 
position  entered  into  by  any  customer 
must  be  subject  to  a  reasonable 
minimum  margin  requirement  in 
addition  to  the  amount  of  the  premium 
received. 

(b)  The  cover  associated  with  any 
covered  short  option  position  entered 
into  by  any  customer  must  be  in  the 
possession  or  control  of  the  exchange 
member  who  has  entered  into  such 
option  position  on  behalf  of  such 
customer. 

3.  Reduced  Risk  Positions. 

(a)  Combinations  of  options  and 
futures  positions  such  as  straddles, 
spreads,  boxes,  conversions  and  reverse 
conversions,  which  provide  reduced 
risks  or  are  risk  neutral  may  be  subject 
to  lower  maigin  requirements,  provided 
the  margin  required  is  commensurate 
with  the  risk  assumed  by  such  positions. 
In  no  event  may  the  margin  on  such 
positions  be  less  than  zero. 

(b)  Each  exchange  which  adopts  rules 
relating  to  such  combination  positions 
must  submit  to  the  Commission 
documentation  supporting  its  analysis 
that  the  lower  margin  requirements  will 
be  commensurate  with  the  risk  assumed. 
In  this  connection,  the  exchange  must 
distinguish  between  combination 
positions  such  as  conversions,  reverse 
conversions  and  boxes  that  do  not  tend 
to  change  their  risk  exposure  despite 
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subsequent  market  moves  and  other 
combination  positions  such  as  straddles 
and  spreads  that  may  change  th»ir  risk 
exposure  following  subesequent  market 
moves. 
4.  Member  Margin  Requirements. 

(a)  Each  exchange  may  adopt  systems 
to  margin  exchange  member  option 
positions  which  result  in  lower  margin 
requirements  for  such  members, 
provided  such  system  meets  all  of  the 
requirements  of  items  1(a),  (b)  and  (d).  2 
and  3  of  this  guideline  and  the  margin 
required  is  commensurate  with  the  risk 
assumed  by  such  member. 

(b)  Each  exchange  which  adopts  rules 
establishing  a  system  to  margin 
exchange  member  option  positions  must 
submit  to  the  Commission 
documentation  supporting  its  analysis 
that  the  margin  required  under  such  a 
system  is  commensurate  with  the  risk 
assumed  by  such  member,  particularly 
in  volatile  markets.  This  documentation 
must  also  explain  the  method  by  which 
such  margin  is  calculated. 

Issued  in  Washington,  D.C.,  on  July  30. 
1985. 

lean  A.  Wabb, 

Secreatary  of  the  Commission. 

|FR  Doc.  85-18466  Filed  8-2-85;  0:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

CQ02  85-27 

Drawbridge  Requirements;  Btack  River 
and  Ouachita  River,  LA 

agency:  Coast  Guard.  DOT.       • 
ACTION:  Proposed  rule. 

summary:  At  the  request  of  the 
Louisiana  Department  of  Transportation 
and  Development  (LDOTD),  the  Coast 
Guard  is  considering  a  change  to  the 
regulations  governing  the  operation  of 
the  following  three  bridges: 

(1)  The  swing  span  bridge  over  Black 
River,  mile  40.9,  on  US  84  at  Jonesville. 
Concordia  Parish. 

(2)  The  swing  span  bridge  over 
Ouachita  River,  mile  57.5,  on  LA  8  at 
Harrisonburg,  Catahoula  Parish. 

(3)  The  lift  span  bridge  over  Ouachita 
River,  mile  110.1,  on  US  165  at  Columbia, 
Caldwell  Parish. 

This  change  would  require  that  the 
draws  of  the  three  bridges  open  on  at 
least  four  hours  advance  notice  at  all 
times.  Presently,  these  draws  are 
required  to  open  on  at  least  one  hour 
advance  notice  at  all  times.  This 


proposal  is  being  made  because  of  the 
continued  infrequency  of  requests  to 
open  the  draws  and  to  provide  greater 
flexibility  in  personnel  assignments  in 
responding  to  these  requests.  The  action 
should  relieve  the  bridge  owner  of  the 
burden  of  having  persons  located  in 
proximity  to  the  bridges  to  open  the 
draws,  while  still  providing  for  the 
reasonable  needs  of  navigation. 
DATE  Comments  must  be  received  on  or 
before  September  19. 1985. 
ADOficss:  Comments  should  be  mailed, 
or  may  be  hand  delivered,  to  the  Second 
Coast  Guard  District.  Bridge  Branch, 
1430  Olive  Street  St.  Louis.  Missouri 
63103. 

Comments  are  available  for 
examination  and  copying  at  this  same 
address  from  9:00  a.m.  to  3KX)  p.m.. 
Monday  through  Friday,  except 
holidays. 
FOR  FURTMCR  INfOWMATION  CONTACT: 

Roger  K.  Wiebusch.  Chief.  Bridge 
Branch,  at  the  address  given  above, 
telephone  (314)  425-4607. 
SUPPLCMENTARY  MFORMATKM: 

Interested  parties  are  invited  to 
participate  in  this  proposed  rule  making 
by  submitting  written  views,  comments, 
data  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  the  proposal. 
Persons  desiring  acknowledgement  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope.  The 
Commander,  Second  Coast  Guard 
District,  will  evaluate  all 
communications  received  and  determine 
a  course  of  final  action  on  this  proposal. 
The  proposed  regulations  may  be 
changed  in  light  of  comments  received. 

Drafting  Infonnation 

The  drafters  of  this  notice  are  Roger 
K.  Wiebusch.  project  officer,  and  Lt.  R. 
E.  Kilroy.  project  attorney. 

Discussion  of  Proposed  Regulations 

Vertical  bridge  clearance  in  the  closed 
position  at  normal  pool  is.  respectively. 
39.0  feet  for  the  Jonesville  bridge.  43.0 
feet  for  the  Harrisonburg  bridge  and  50.2 
feet  for  the  Columbia  bridge.  Waterway 
traffic  through  the  bridges  consists  of 
barge  tows,  houseboats  and  motorboats. 
LDOTD  reports  that,  usually,  only  tows 
require  bridge  openinings,  and  that  this 
traffic  is  infrequent  for  all  three  bridges. 
Data  submitted  by  LDOTD  provided  the 
following  for  review. 

(1)  Jonesville  Bridge.  Black  River.  In 
1984,  there  were  211  bridge  openings,  an 
average  of  17.6  per  month  or  an  average 
of  about  one  opening  every  two  days.  In 


1983,  82.  81,  and  80,  there  were  168. 180. 
120,  and  216  bridge  openings, 
respectively. 

(2)  Harrisonburg  Bridge.  Ouachita 
River.  In  1984,  there  were  91  bridge 
openings,  an  average  of  7.6  per  month  or 
an  average  of  one  opening  every  four 
days.  In  1983,  82,  81,  and  80,  there  were 
120, 156,  84,  and  156  bridge  openings, 
respectively. 

(3)  Columbia  Bridge.  Ouachita  River. 
In  1964,  there  were  82  bridge  openings, 
an  average  of  6.8  per  month  or  an 
average  of  about  one  opening  every  four 
days.  In  1983.  82,  81.  and  00.  there  were 
108. 132.  60.  and  168  bridge  openings, 
respectively. 

The  method  for  giving  the  four  hours 
advance  notice  for  an  opening  of  the 
draws  would  be  the  same  as  the  method 
now  in  use  for  giving  the  one  hour 
advance  notice.  A  collect  call  can  be 
placed  at  any  time  to  the  LDOTD 
District  Office  at  Chase,  Louisiana, 
telephone  (318)  435-5154.  Vessels 
underway  may  radio  the  public  coast 
station  or  their  land  bases  to  make  the 
call.  Considering  the  few  openings 
involved  and  the  fact  that  the  contract 
procedure  for  an  opening  would  remain 
unchanged,  adoption  of  the  four  hours 
advance  notice  should  provide  for  the 
reasonable  needs  of  navigation  while 
allowing  the  bridge  ovimer  to  reduce 
costs. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  and 
nonsignificant  under  the  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26. 
1979). 

An  economic  evaluation  has  not  been 
conducted  since  the  impact  of  this 
proposal  is  expected  to  be  minimaL  The 
basis  for  this  conclusion  is  that  there  are 
few  vessels  requiring  an  opening  of  the 
draw,  as  evidenced  by  the  1980  through 
1984  bridge  statistics,  and  that  the 
method  for  the  giving  of  four  hours 
advance  notice  for  an  opening  would 
not  change  from  the  present  method  for 
the  giving  of  one  hour  advance  notice.  In 

1984,  for  example,  the  Jonesville  bridge 
opened  about  once  every  two  days 
while  the  Harrisonburg  and  Coiumt>ia 
bridges  opened  about  once  every  four 
days  on  average.  Those  vessels  needing 
an  opening  should  reasonably  be  able  to 
give  four  hours  advance  notice  by 
placing  a  collect  call  to  the  bridge  owner 
at  any  time.  Affected  mariners  are 
mainly  repeat  users  and  scheduling  their 
arrival  at  the  bridges  at  the  appointed 
time  should  involve  little  or  no 
additional  expense  to  them.  Since  the 
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economic  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that  these  rules,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  117 
of  Title  33.  Code  of  Federal  Regulations, 
by  revising  §  117.427  and  S  117.483  to 
read  as  follows: 

Part  117— Orawbridge  Operation 
Regulations 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.48;  33 
CFR  1.0&-l(g). 

2.  Section  117.427  is  revised  to  read  as 
follows: 

S  117.427    Black  River. 

The  draw  of  the  US  84  bridge,  mile 
41.0  at  Jonesville.  shall  open  on  signal  if 
at  least  four  hours  notice  is  given. 

3.  Section  117.483  is  revised  to  read  as 
follows: 

i  117.4«3    Ouachita  Rivar. 

The  draws  of  the  S  8  bridge,  mile  57.5 
at  Harrisonburg,  and  the  US  165  bridge, 
mile  110.1  at  Columbia,  shall  open  on 
signal  if  at  least  four  hours  notice  is 
given. 

Dated:  July  22, 1985. 
B.F.  HoUiiigsworUi, 

Rear  Admiral  U.S.  Coast  Guard.  Commander. 

Second  Coast  Guard  District 

(FR  Doc.  85-18500  Filed  8-2-85:  8:45  am] 

aiLlJNS  CODE  491»>14-4I 


POSTAL  SERVICE 
39  CFR  Part  111 

Detactied  Address  Cards 
AGEMCY:  Postal  Service. 
ACTION:  Proposed  rule. 


:  This  proposal  would 
establish  a  uniform  size  standard  for  all 
detached  address  cards,  wherever  their 
use  is  authorized,  and  enable  the  Postal 
Service  to  gain  processing  economies 
associated  with  letter-size  mail.  It  would 
also  eliminate  the  present  use  of 
detached  address  cards  of  many  sizes, 
which  adversely  affects  the  casing  of 
mail 


DATE:  Comments  must  be  received  on  or 
before  September  4, 1985. 
AOOAESS:  Written  comments  should  be 
mailed  or  delivered  to  the  Director. 
Office  of  Mail  Classification,  U.S.  Postal 
Service,  Room  8430,  475  L'Enfant  Plaza 
West,  S.W.,  Washington,  D.C.  20260- 
5360.  Copies  of  all  written  comments 
will  be  available  for  inspection  and 
photocopying  between  9:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday,  in  Room 
8430  at  the  above  address. 
FOR  RJRTHER  INFORMATION  CONTACT: 
Mr.  George  E.  Thomas,  (202)  245-4512. 
8UPPI.EMENTARY  INFORMATION: 
Detached  address  card  standardization 
is  necessary  in  order  for  the  Postal 
Service  to  be  able  to  realize  the 
economies  associated  with  the 
processing  of  letter-size  mail  as  opposed 
to  flats.  Standardization  is  also  required 
to  eliminate  the  current  usage  of  a  wide 
range  of  detached  address  cards  the 
sizes  of  which  impact  upon  the  carrier 
casing  operation. 

Although  exempt  from  the  notice  and 
comment  requirements  of  the 
Administrative  Procedure  Act  (5  U.S.C 
553(b).  (c))  regarding  proposed 
rulemaking  by  39  U.S.C.  410(a).  the 
Postal  Service  invites  public  comments 
on  the  following  proposed  revisions  of 
the  Domestic  Mail  Manual,  which  is 
incorporated  by  reference  in  the  code  of 
Federal  Regulations.  See  39  CFR  Part 
111.1. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service 

PART  111— [AMENDED] 

1.  The  authority  citation  for  39  CFR 
Part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a):  39  U.S.C.  401. 
404,  407,  408,  3001-3011.  3201-3219,  3403-3405. 
3601,  3621;  42  U.S.C.  1973  cc-13. 1973  cc-14. 

Part  452— Addressing 

2.  Revise  452.41  to  read  as  follows: 

452.4    Address  Cards 

.41  The  address  card  must  be  made  of 
paper  or  cardbord  stock. 

a.  The  address  card  must  NOT: 

(1)  be  folded,  perforated,  or  creased. 

(2)  measure  less  than  3  and  V^  by  5 
inches. 

(3)  measure  more  than  4  by  9  inches. 

(4)  measure  less  than  0.007  of  an  inch 
thick. 

b.  The  address  for  each  flat  must  be 
placed  on  an  address  card.  There  must 
be  one  and  only  one  address  card  for 
each  flat.  The  address  card  must  contain 


the  recipient's  address  and  the  mailer's 
return  address.  Each  address  card  must 
carry  the  following  words  in  a  bold  type 
size  of  at  least  Vb  inch: 
"Postal  Service  regulations  require  that 
this  address  card  be  delivered 
together  with  its  accompanying 
postage  paid  mail.  If  you  should 
receive  this  card  without  its 
accompanying  mail,  please  notify  your 
local  postmaster." 

c.  Nothing  other  than  an  address,  the 
above  quoted  language,  and  an  indicium 
of  postage  payment  may  appear  on  the 
front  of  the  card,  except  for  official 
pictures  and  data  disseminated  by  the 
National  Center  for  Missing  and 
Exploited  Children. 

Part  661— Addressing 

3.  Revise  661.331  to  read  as  follows: 

661.33    Address  Cards 

.331  The  address  card  must  be  made 
of  paper  or  cardboard  stock. 

a.  The  address  card  must  NOT. 

(1)  be  folded,  perforated,  or  creased. 

(2)  measure  less  than  3  and  V^  by  5 
inches. 

(3)  measure  more  than  4  by  9  inches. 

(4)  measure  less  than  0.007  of  an  inch 
thick. 

b.  The  address  for  each  flat  must  be 
placed  on  an  address  card.  There  must 
be  one  and  only  one  address  card  for 
each  flat.  The  address  card  must  contain 
the  recipient's  address  and  the  mailer's 
return  address.  Each  address  card  must 
carry  the  following  words  in  a  bold  type 
size  of  at  least  Va  inch: 

"Postal  Service  regulations  require  that 
this  ac^dress  card  be  delivered 
together  with  its  accompanying 
postage  paid  mail.  If  you  should 
receive  this  card  without  its 
accompanying  mail,  please  notify  your 
local  postmaster." 

c.  Nothing  other  than  an  address,  the 
above  quoted  language,  and  an  indicium 
of  postage  payment  may  appear  on  the 
front  of  the  card,  except  for  official 
pictures  and  data  disseminated  by  the 
National  Center  for  Missing  and 
Exploited  Children. 

Part  767— Preparation  of  Bound  Printed 
Matter 

4.  In  767.7  redesignate  767.7g  as  767.7h 
and  revise  the  introductory  paragraph 
and  767.7a  through  f  to  read  as  follows: 
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767.7  Optional  Handling  of  Bulk 
Mailings.  At  the  option  of  the  mailer, 
address  cards  and  unaddressed  pieces 
mailed  at  bound  printed  matter  rates, 
which  are  addressed  for  delivery  only  in 
the  mailer's  local  parcel  post  zones,  may 
be  mailed  separately  for  local  delivery 
at  the  office  of  mailing,  subject  to  all  of 
the  following  conditions: 

a.  The  address  cards  must  be  made  of 
paper  or  cardboard  stock.  The  address 
cards  must  NOT: 

(1)  be  folded,  perforated,  or  creased. 

(2)  measure  less  than  3  and  'A  by  5 
inches. 

(3)  measure  more  than  4  by  9  inches. 

(4)  measure  less  than  0.007  of  an  inch 
thick. 

b.  The  address  cards  must  show  the 
full  name,  address,  and  either  the  ZIP  + 
4  code  or  the  5-digit  ZIP  Code  of  the 
sender  and  addressee  and  must  be 
sorted  by  the  mailer  to  the  fourth  and 
fifth  digit  of  the  ZIP  Code. 

c.  Postage  must  be  paid  by  permit 
imprints  for  each  card  including  cards 
returned  as  undeliverable.  The  imprint 
may  be  placed  on  the  pieces  or  on  the 
cards  (see  145). 

d.  The  mailer  must  submit  a 
completed  Form  3605,  Statement  of 
Mailing-Bulk  Zone  Rates,  with  each 
mailing. 

e.  The  total  weight  of  pieces  placed  in 
a  sack,  carlon,  crate,  or  any  other  type 
of  container  must  not  exceed  70  pounds. 

f.  The  mailer  must  send  the  address 
cards  to  the  postmaster  at  the  delivery 
office.  It  is  recommended  that  the  mailer 
include  with  the  cards  separate 
documentation  specifying  the  number  of 
pieces  sent  for  each  5-digit  ZIP  Code 
delivery  unit 

g.  Address  cards  bearing  incorrect, 
nonexistent,  or  otherwise  undeliverable 
addresses  are  corrected  or  endorsed  to 
show  why  they  are  undeliverable  and 
returned  to  the  mailer.  Each  envelope  is 
rated  with  postage  due  at  the  address 
correction  fee  (see  712.2)  for  each 
address  label  contained  in  the  envelope. 
At  the  request  of  the  mailer,  the 
postmaster  will  notify  the  mailer  (at  the 
mailer's  expense  and  by  any  reasonable 
means  specified  by  the  mailer  and 
approved  by  the  postmaster)  of  the 
number  of  address  labels  being 
returned.  The  request  for  notification 
must  accompany  the  labels.  Correctly 
addressed  labels  will  be  held  awaiting 
arrival  of  the  pieces. 

h.  *  *  * 

An  appropriate  amendment  to  39  CFR 


111.3  to  reflect  these  changes  will  be 
pubhshed.  if  the  proposal  is  adopted. 
W.  Allen  Sanden, 

Associate  General  Counsel,  Office  of  General 
Law  and  Administration. 
[FR  Doc.  85-18474  Filed  6-2-65;  6:45  am  J 
BILUNO  CODE  7710-12-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1039 

[Ek  Parte  No.  346;  Sub-8] 

Exemption  From  Regulation;  Boxcar 
Traffic 

AQENCV:  Interstate  Commerce 
Commission. 

action:  Extension  of  time  for  filing 
comments  to  notice  of  reopening  of  final 
rules. 

SUMMARY:  A  35-day  extension  of  time  is 
granted  to  file  comments  and  evidence 
in  this  reopened  proceeding,  concerning 
the  Commission's  further  consideration 
of  whether  regulation  of  boxcar  joint 
rates  is  necessary  under  the  criteria  of 
49  U.S.C.  10505.  Various  extensions  of 
time  were  requested  by  the 
Consolidated  Rail  Corporation  joined  by 
Norfolk  Southern  Corporation  (30  days). 
Union  Pacific  Railroad  Company  and 
Missouri  Pacific  Railroad  Company  (36 
days),  and  the  American  Short  Line 
Railroad  Association,  Itel  Rail 
Corporation,  and  BRAE  Corporation  (60 
days),  to  enable  them  to  complete  the 
preparation  of  responses  to  questions 
raised  in  the  notice  of  reopening  [50  FR 
23741]. 

DATES:  Evidence  and  comments  are  due 
September  9, 1985.  Replies  are  due 
October  9, 1985. 

ADDRESS:  An  original  and  15  copies  of 
comments  and  replies  referring  to  Ex 
Parte  No.  346  (Sub-No.  8),  should  be  sent 
to:  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

Comments  and  replies  must  also  be 
served  on  all  parties  of  record  in  Ex 
Parte  No.  346  (Sub-No.  8). 

FOR  FURTHER  INFORMATION  CONTACT. 

Louis  E.  Gitomer,  (202)  275-7245. 

Decided:  fuly  25, 1985. 
By  the  Commission,  Reese  H.  Taylor,  Jr., 
Chairman. 

James  H.  Bayne. 

Secretary. 

(FR  Doc.  85-18493  Filed  6-2-85;  6:45  am] 

MLUNQ  CODE  703S-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  V/ndHf  e  Service 

50  CFR  Part  17 

Endangered  and  Tlweatened  ¥WkMife 
and  Plants;  Propoeed  Endangered 
Status  for  Chryaopeis  FkKidana 
(Rorida  Golden  Aster) 

agency:  Fish  and  Wildlife  Service. 
Interior. 

action:  Proposed  rule. 

summary:  The  Service  proposes  to 
determine  a  plant  in  the  family 
Asteraceae  (asters),  Chrysopsis 
floridana  (Florida  golden  aster),  to  be  an 
endangered  species  ptuiuant  to  the 
Endangered  Species  Act  of  1973  (Act), 
as  amended.  Critical  habitat  is  not  being 
proposed.  This  plant  is  endemic  to  small 
areas  of  ancient  dunes  in  southern 
Hillsborough  and  Pinellas  counties, 
Florida.  All  known  colonies  of  the  plant 
are  on  private  property.  Chrysopsis 
floridana  is  endangered  by  residential 
and  commercial  development  of  its 
habitat,  and  also  by  mowing,  inteiise 
grazing,  and  heavy  use  of  oflT-road 
vehicles.  This  proposal,  if  made  final 
would  implement  the  Federal  protection 
and  recovery  provisions  afforded  by  the 
Act  for  this  plant  Comments  on  the 
proposal  are  invited  from  all  interested 
parties. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  October  4. 
1985.  Public  hearing  requests  must  t>e 
received  by  September  19, 1985. 

ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor.  Endangered 
Species  Field  Station,  2747  Art  Museum 
Drive,  Jacksonville.  Florida  32207. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  WTORMATION  CONTACT: 
David  ].  Wesley,  Endangered  Species 
Field  Supervisor,  at  the  above  address 
(904/791-2580  or  FTS  946-2580). 

SUPPLEMENTARY  If^ORMATION: 

Background 

Chrysopsis  floridana  was  described 
by  John  K.  Small  in  1903  from  specimens 
collected  by  S.M.  Tracy  at  Bradenton. 
Manatee  County,  Florida,  in  1901.  Small 
subsequently  collected  the  species  at 
Long  Key,  Pinellas  County,  in  1921 
(where  it  has  since  been  extirpated), 
and  in  southern  Hillsborough  County  in 
1924.  The  species  was  not  collected 
again  until  1953.  Since  1961,  a  number  of 
collections  have  been  made  in  southern 
Hillsborough  County  near  Riverview 
and  Ruskin.  A  specimen  was  collected 
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east  of  Bradenton.  Manatee  County,  in 
1964,  but  the  species  has  now  been 
extirpated  there.  A  population  was 
discovered  near  Seminole.  Pinellas 
County,  in  1983  (R.  Wunderlin  and  A. 
Burdett.  personal  communications).  All 
the  known  populations  are  on  private 
land. 

Several  alternative  taxonomic 
treatements  have  been  proposed  for 
Chrysopsis  floridana  and  associated 
species.  Femald  (1937)  made  Chrysopsis 
floridana  a  variety  of  C.  mariana. 
Shinners  (1951)  merged  the  entire  genus 
Chrysopsis  into  Heterotheca;  Harms,  in 
several  publications,  supported 
Shinners'  view,  and  formally  published 
the  name  Heterotheca  mariana 
subspecies  floridana.  R.  W.  Long, 
preferring  to  recognize  this  plant  as  a 
species,  published  the  name 
Heterotheca  floridana  (Long.  1970).  In 
the  1970's  John  Semple  began  an 
extensive  program  of  taxonomic 
research  on  golden  asters  that  resulted  n 
the  reinstatement  of  Chrysopsis  as  a 
genus.  A  floristic  treatment  of  the  aster 
family  in  the  southeastern  United  States 
by  Cronquisf  (1980)  included  Chrysopsis 
floridana  in  C.  scabrella,  while  noting 
that  "work  in  progress  by  John  C. 
Semple  may  necessitate  the  revival  of 
some  names  here  reduced  to 
synonomy."  Semple's  (1981)  revision  of 
the  genus  Chrysopsis  recognized  C. 
floridana  as  a  full  species. 

Chrysopsis  floridana  is  a  perennial 
herb  of  the  aster  family.  Young  plants 
form  rosettes  with  leaves  that  are 
covered  with  dense,  white,  short-wooly 
hairs.  Upright  stems  that  grow  from  the 
rosettes  are  0.3-0.4  meters  (1-1.5  feet) 
tail,  with  closely-spaced,  obovate- 
elliptic,  hairy  leaves.  The  leaves  are 
nearly  as  large  at  the  top  of  the  stem  as 
at  the  bottom.  The  flower  heads  are 
arranged  in  a  more  or  less  flat-topped 
cluster.  Each  head  is  slightly  over  2.5 
centimeters  (1  inch)  in  diameter.  Both 
the  central  disc  and  the  rays  are  yellow. 
The  plants  grow  in  open,  sunny  areas  in 
sand  pine-evergreen  oak  scrub 
vegetation,  on  well-drained  find  white 
sand.  In  the  past,  it  also  grew  on  beach 
dunes.  The  plant  has  been  extirpated 
from  much  of  its  former  range  by  urban 
development.  The  two  largest  remaining 
sites  are  in  residential  subdivisions 
where  streets  and  utilities  already 
exists,  and  where  many  houses  have 
been  built.  Other  threats  are  intense 
cattle  grazing  and  heavy  off-road 
vehicle  use  (Wunderlin  et  aL  1981). 

Chrysopsis  floridana  was  recognized 
as  an  endangered  species  by  the  Florida 
Committee  on  Rare  and  Endangered 
Plants  and  Animals  in  their  1979 
publication  on  plants  (Ward.  1979).  In 


response  to  this  project,  the  Service 
contracted  a  status  survey  by  botanists 
from  the  University  of  South  Florida.  A 
preliminary  status  report  was  submitted 
in  1980  and  a  final  report  in  1981 
(Wunderiin  et  al.,  1981.) 

Chrysopsis  floridana  was  included  as 
a  category-1  species  in  a  revised  list  of 
plants  under  review  for  threatened  or 
endangered  classification  published  in 
the  December  15. 1980.  Federal  Register 
(45  FR«2280).  Category  1  comprises  taxa 
for  which  the  Service  presently  has 
sufficient  biological  information  to 
support  their  being  proposed  to  be  listed 
as  endangered  or  threatened  species. 

The  Endangered  Species  Act 
Amendments  of  1982  required  that  all 
petitions  pending  as  of  October  13, 1982, 
be  treated  as  having  been  newly 
submitted  on  that  date.  The  species 
listed  in  the  December  15, 1980,  notice  of 
review  were  considered  to  be  petitioned, 
and  the  deadline  for  a  finding  on  those 
species,  including  Chrysopsis  floridana 
was  October  13, 1983.  On  October  13, 
1983.  and  again  on  October  13, 1984,  the 
petition  finding  was  made  that  listing 
Chrysopsis  floridana  was  warranted  but 
precluded  by  other  pending  listirig 
actions,  in  accordance  with  section 
4(b)(3)(iii)  of  the  Act.  Such  a  finding 
requires  a  recycling  of  the  petition, 
pursuant  to  section  4{b)(3)(C)(i)  of  the 
Act.  The  present  action,  proposing  to  list 
Chrysopsis  floridana  as  endangered, 
satisifies  the  next  required  one  year 
finding. 

Summary  of  Factors  Affecting  the 
Species 

Settion  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.)  and 
regulations  promulgated  to  implement 
the  listing  provisions  of  the  Act  (50  CFR 
Part  424)  set  forth  the  procedures  for 
adding  species  to  the  Federal  lists.  A 
species  may  be  determined  to  be  an 
endangered  or  threatened  species  due  to 
one  or  more  of  the  five  factors  described 
in  section  4(a)(1).  These  factors  and 
their  application  to  Chrysopsis  floridana 
Small  (Florida  golden  aster)  [synonyms: 
Chrysopsis  mariana  (L.)  Ell.  var. 
floridana  (Small)  Fern.,  Heterotheca 
mariana  subsp.  floridana  (Small) 
Harms,  and  Heterotheca  floridana 
(Small)  long]  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  arrange.  The  historical 
range  of  the  Florida  golden  aster  is 
uncertain  because  few  specimens  were 
ever  collected.  The  plant  has  been 
extirpated  from  most  of  the  sites  where 
it  was  collected  prior  to  the  1970's, 
including  Long  Key  (St.  Petersburg 
Bedch),  Bradenton  Beach,  and 
Bradenton,  The  specimen  collected  near 


Siminole  in  1983  provides  the  only 
evidence  that  this  golden  aster  occurred 
on  the  mainland  of  Pinellas  County.  The 
Seminole  area,  north  of  St.  Petersburg,  is 
urban,  with  little  or  no  possible  habitat 
left  for  the  golden  aster.  The  five  ' 
existing  populations  in  southern 
Hillsborough  County  are  all  on  well- 
drained  sand  soil  with  sand  pine- 
evergreen  oak  scrub  vegetation.  The  two 
largest  populations  are  in  residential 
subdivisions.  The  Florida  golden  aster  is 
restricted  to  vacant  lots,  where  it 
occupies  areas  of  bare  sand  at  the  edges 
of  remnants  of  scrub  vegetation.  Other 
populations  are  in  scrub  vegetation 
grazed  by  cattle,  on  an  abandoned 
railroad  embankment,  and  in  a  recently 
burned  sand  pine  scrub  area.  At  least  16 
tracts  of  scrub  vegetation  near  the 
existing  populations  lack  Chrysopsis 
floridana  (Wunderlin  et  al.,  1981). 
Chrysopsis  floridana  requries  bare 
sand.  Consequently,  the  plant  benefits 
from  limited  disturbance  (which  can 
include  fire  and  limited  land  clearing, 
grazing,  and  off-road  vehicle  use),  but 
may  be  destroyed  by  more  intense, 
frequent,  or  extensive  disturbance.  The 
Florida  golden  aster  is  threatened  to 
some  extent  by  disturbance,  including 
dumping,  and  intense  off-road  vehicle 
use.  The  plant  does  not  tolerate  mowing. 
The  most  significant  threat  to  this  plant 
it  the  direct  loss  of  its  habitats  to 
residential  construction  on  vacant  lots 
as  the  urbanization  of  southern 
Hillsborough  County  progresses.  The 
recent  completion  of  Interstate  Highway 
75  from  Tampa  to  Bradenton  ensures 
rapid  growth  (Wunderlin  et  al.,  1981). 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Not  applicable. 

C.  Disease  or  predation.  Two 
populations  found  in  pastures  are 
subject  to  grazing  by  cattle.  Light 
grazing  may  be  beneficial  or  non- 
harmful  to  this  species;  however,  heavy 
grazing  with  associated  soil  compaction 
and  errosion  would  further  threaten 
Chrysopsis  floridana. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  No  Federal, 
State,  or  local  laws  or  regulations 
protect  Chrysopsis  floridana  or  its 
habitat  at  present.  The  species  is  listed  • 
as  endangered  by  the  Florida  Committee 
on  Rare  Plants  and  Animals  (Ward, 
1979),  but  this  listing  confers  no 
protection. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 
Restriction  to  specialized  habitats  and 
small  geographically  limited  ranges 
tends  to  intensify  any  adverse  effects 
upon  the  populations  or  the  habitats  of 
any  rare  plant.  This  is  certainly  true  for 
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Chrysopsis  floridana  and  is  further 
intensified  by  the  loss  of  habitat  that 
has  already  taken  place. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Chrysopsis 
floridana  as  an  endangered  species.  The 
very  limited  habitat  and  range  of  this 
plant  render  it  highly  vulnerable  to 
residential  and  commercial  real  estate 
development.  All  the  populations  are  on 
private  land,  and  there  are  no  Federal  or 
State  laws  that  offer  them  protection. 
Several  sites  where  they  formerly 
occurred  have  been  lost  and  the  species 
is  in  danger  of  extinction.  Critical 
habitat  is  not  being  proposed  for  the 
reasons  discussed  in  the  next  section. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  any  habitat  of  a  species  which 
is  considered  to  be  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  prudent  for  this  species  at  this 
time.  Such  designation  of  critical  habitat 
would  not  be  beneficial  to  Chrysopsis 
floridana  since  identification  of  critical 
habitat  could  be  expected  to  increase 
the  degree  of  threat  from  taking  or 
vandalism.  Designation  of  critical 
habitat  affects  only  Federal  agencies. 
The  five  known  sites  for  this  species  are 
on  private  land  with  no  known  Federal 
involvement.  Designation  of  critical 
habitat  would  not  benefit  the  species, 
and  might  cause  an  increase  in  taking  or 
vandalism  at  the  sites. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
.species.  Such  actions  are  initiated  by  the 
Service  following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  are 
discussed,  in  part,  below. 


Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402,  and  are  now  under  revision  (see 
proposal  at  48  FR  29990;  June  29, 1983). 
Section  7(a)(4)  requires  Federal  agencies 
to  confer  informally  with  the  Service  on 
any  action  thet  is  likely  to  jeopardize 
the  continued  existence  of  a  proposed 
species  or  result  in  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  If  a  species  is  listed 
subsequently,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service.  Since  all  presently  known 
sites  with  Chrysopsis  floridana  are  on 
private  land  where  no  Federal 
involvement  in  known,  there  would  be 
no  effect  on  Federal  agencies  from  the 
above  requirements. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61, 17.62, 
and  17.63  set  forth  a  series  of  general 
trade  prohibitions  and  exceptions  that 
apply  to  all  endangered  plant  species. 
With  respect  to  Chrysopsis  floridana,  all 
trade  prohibitions  of  section  9(a)(2)  of 
the  Act,  implemented  by  50  CFR  17.61, 
would  apply.  These  prohibitions,  in  part, 
would  make  it  illegal  for  any  person 
subject  to  the  jurisdiction  of  the  United 
States  to  import  or  export,  transport  in 
interstate  or  foreign  commerce  in  the 
course  of  a  commercial  activity,  or  sell 
or  offer  for  sale  this  species  in  interstate 
or  foreign  commerce.  Certain  exceptions 
can  apply  to  agents  of  the  Service  and 
State  conservation  agencies.  The  Act 
and  50  CFR  17.62  and  17.63  also  provide 
for  the  issuance  of  permits  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  species  under  certain 
circumstances.  It  is  anticipated  that  few 
trade  permits  would  be  sought  or  issued 
since  this  species  is  not  common  in  the 
wild  or  in  cultivation.  Chrysopsis 
floridana  might  be  cultivated  in  the 
future  for  planting  on  barrier  island 
dunes. 

Section  9(a)(2)(B)  of  the  Act.  as 
amended  in  19^2,  prohibits  the  removal 
and  reduction  to  possession  of 
endangered  plant  species  from  areas 
under  Federal  jurisdiction.  Permits  for 


exceptions  to  this  prohibition  are 
available  through  section  10(a)  of  the 
Act.  until  revised  regulations  are 
promulgated  to  incorporate  the  1982 
Amendments.  Proposed  regulations 
implementing  this  prohibition  were 
published  on  July  8. 1983  (48  FR  31417). 
and  it  is  anticipated  that  these  will  be 
made  Hnal  following  public  comment. 
Chrysopsis  floridana  is  not  known  at 
present  from  Federal  lands,  so  this 
prohibition  would  not  have  any 
practical  effects.  Requests  for  copies  of 
the  regulations  on  plants  and  inquiries 
regarding  them  may  be  addressed  to  the 
Federal  Wildlife  Permit  Office.  U.S.  Fish 
and  Wildlife  Service.  Washington.  D.C. 
20240  (703/235-1903  or  FTS  23&-1093). 

Public  Conunents  Solicited 

The  Service  intends  that  any  final  rule 
adopted  will  be  accurate  and  as 
effective  as  possible  in  the  conservation 
of  endangered  or  threatened  species. 
Therefore.-^  any  conunents  or  suggestions 
from  the  public,  other  concerned 
governmental  agencies,  the  scientific 
community,  industry,  or  any  other 
interested  party  concerning  any  aspect 
of  this  proposed  rule  are  hereby 
solicited.  Comments  particularly  are 
sought  concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  Chrysopsis 
floridana; 

(2)  The  location  of  any  additional 
populations  of  Chrysopsis  floridana, 
and  the  reasons  why  any  habitat  should 
or  should  not  be  determined  to  be 
critical  habitat  as  provided  by  Section  4 
of  the  Act; 

(3)  Additional  information  concerning 
the  range  and  distribution  of  this 
species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  Chrysopsis  floridana. 

Final  promulgation  of  the  regulation 
on  Chrysopsis  floridana  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  adoption  of  a  final  regulation 
that  differs  from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  filed  within 
45  days  of  the  date  of  the  proposal.  Such 
requests  must  be  made  in  writing  and 
addi-essed  to  the  Field  Supervisor. 
Endangered  Species  Field  Station.  2747 
Art  Museum  Drive.  Jacksonville.  Florida 
32207. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
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Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  69,  need  not  be  prepared  in 
connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  PR  49244J. 
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Proposed  Regulation  IVomulgation 

PART  17— (AMENDED] 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17,  Subchapter  B  of  Chapter 
L  Title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L  93-205,  87  Stat.  884:  Pub. 
L  94-359.  90  Stat.  911;  Pub.  L  95-632.  92  Slat. 
3751:  Pub.  L.  96-159.  93  Stal.  1225;  Pub.  L  97- 
304.  96  Slat.  1411  (16  U.SlC  1531  el  seq.). 

2.  It  is  proposed  to  amend  fi  17.12(h) 
by  adding  the  following,  in  alphabetical 
order  under  the  family  Asteraceae,  to 
the  List  of  Endangered  and  Threatened   , 

Plants: 


§17.12    Eii<tei»9M«d  Md 
plants. 

*         •        *        *        « 


Statu* 
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Owysopsa  Oondana  (^ 
alww). 
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Dated:  July  22, 1985. 
Susan  E.  Recca. 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

(FR  Doc.  85-18471  Filed  8-2-85:  8:45  am] 
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50  CFR  Part  17 

Endangered  and  TTireatened  Wikffife 
and  Plants;  Proposed  Rule  To 
Determirie  Endangered  Status  for 
Mezoneuron  Kavaiense  (UtWuhi) 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  TTie  Service  proposes  to 
determine  endangered  status  for  a 
Hawaiian  plant  Mezoneuron  kavaiense 
(uhiuhi).  Once  fairly  common  on  the 
islands  of  Hawaii,  Maui,  Oahu,  and 
Kauai,  only  3  small  populations  of  this 
endemic  species,  totaling  fewer  than  50 
individuals,  remain.  These  are  located 
on  State  and  privately  owned  land  in 
North  Kona,  island  of  Hawaii;  in  the 
Waianae  Mountains,  island  of  Oahu; 
and  in  western  Kauai.  Populations  of  the 
species  face  threats  from  continued 
cattle  grazing,  wildfire,  impaired 
S-054999         0028(01  X02-AUG-85- 11:39:22) 


seedling  establishment  becaue  of  exotic 
plant  species,  rodent  and  insect  damage, 
and  feral  animal  browsing  on  or  near 
sites  on  which  they  occur.  Protective 
measures  are  needed  to  ensure  the 
continued  existence  of  this  species. 
Listing  of  Mezoneuron  kavaiense  as 
endangered  would  implement  the 
protection  provided  tmder  the 
Endangered  Species  Act  of  1973,  as 
amended.  The  Service  seeks  relevant 
data  and  comments. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  October  4. 
1985.  Public  hearing  requests  must  be 
received  by  September  19, 1985. 


Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  Regional  Director.  U.S.  Fish  and 
Wildlife  Service.  Suite  1692.  Lloyd  500 
Building,  500  N.E.  Multnomah  Street. 
Portland.  Oregon  97232.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  R«FORMATION  CONTACT 

Wayne  S.  White,  Chief.  Division  of 
Endangered  Species,  at  the  above 
address  (503/231-6131  or  FTS  429-6131). 


SUPPLEMENTARY  INFORMATION: 
Background 

Mezoneuron  kavaiense  (uhiuhi)  is  an 
endemic  Hawaiian  tree  to  10  meters  (34 
feet)  in  height  and  30  centimeters  (12 
inches)  in  trunk  diameter,  with  loose, 
spreadng  branches.  The  bark  is  rough- 
scaly  and  of  a  dark  gray  to  brown  color. 
The  leaves  are  pinnate,  having  4  to  8 
leaflets  about  3  centimeters  (1.25  inches] 
in  length.  The  flowers  are  arranged  in 
terminal  racemes  2.5  to  10  centimeters  (1 
to  4  inches)  long  and  are  dark  red  in 
color  (Rock.  1913).  Seed  pods  are  flat, 
very  thin,  bluish-glaucous  when  young, 
and  pale  pink  to  gray  when  older.  They 
are  about  6  centimeters  (3.2  inches)  long 
and  5  centimeters  (2  inches)  wide,  with 
a  conspicuous  line  running  down  the 
length  of  the  pod  (Lamoureux.  1982). 

Sites  occupied  by  Mezoneuron 
kavaiense  can  be  described  as  dryland 
open  forest  on  rough  weathered 
(unweathered  on  Hawaii)  lava  on  steep 
slopes,  ranging  in  elevation  from  76 
meters  (250  feel)  to  910  meters  (3,000 
feet).  Annual  rainfall  varies  from  75 
centimeters  (30  inches)  to  152 
centimeters  (65  inches)  and  is  evenly 
distributed  throughout  the  year. 
Associated  species  inchide  Erythrina 
sandwicensis,  Chenopodium  oahuense, 
Diospyros  ferrea,  and  Colubrina 
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oppositifolio  (Lamoureux,  1982).  Kokia 
drynarioides.  an  endangered  species 
(see  49  FR  47397;  December  4, 1984). 
coexists  with  uhiuhi  in  North  Kona, 
island  of  Hawaii. 

Although  well  known  to  Hawaiian 
natives,  who  used  its  strong,  dark,  heavy 
wood  for  spears  and  fishing  implements, 
the  species  remained  uncollected  by 
botanists  until  1865,  when  Horace  Mann. 
Ir.  obtained  specimens  from  Kauai.  He 
later  described  them  as  a  new  species, 
Caesalpinia  kavaiensis  (Mann,  1867). 
William  Hillebrand  acquired  additional 
specimens  from  Oahu  and  Maui  and 
transferred  the  species  to  the  genus 
Mezoneuron.  as  Mezoneuron  kavaiense 
(Hillebrand,  1888).  Commonly  known  as 
uhiuhi.  the  tree  is  also  referred  to  as  kea 
(on  Maui  only). 

Historically  known  to  have  occurred 
on  the  islands  of  Hawaii,  Oahu,  Maui, 
and  Kauai,  Mezoneuron  kavaiense  has 
declined  to  only  3  populations,  totalling 
fewer  than  50  individuals,  located  on  the 
slopes  of  Hualalai,  North  Kona,  Hawaii; 
in  the  Waianae  Mountains,  Oahu;  and  in 
the  Waimea  Canyon  in  western  Kauai. 
The  Hawaii  population  occurs  on  the 
Pu'uwa'awa'a  Ranch,  State-owned  land, 
and  on  private  land  owned  by  the 
Bcrnice  P.  Bishop  Estate.  These  lands 
are  leased  as  cattle  pasture. 

Grazing  by  cattle,  goats,  and  other 
wild  herbivores  is  the  most  probable 
cause  for  the  species'  decline,  and 
continues  to  impact  the  remaining  trees. 
In  recent  years  rodent  and  insect 
damage  and  competition  from  exotic 
plant  species,  especially  fountaingrass 
[Pennisetum  setaceum],  have  reduced 
the  number  and  survivorship  of 
seedlings,  and  increased  the  probability, 
extent,  and  intensity  of  wildfire 
(Lamourex.  1982).  Only  1  of  the  3 
remaining  populations  exhibits  signs  of 
successful  reproduction.  A  cooperative 
effort  among  Federal.  State,  and  private 
agencies  is  needed  to  preserve  the 
remaining  trees  and  promote  the 
species'  recovery. 

Section  12  of  the  Endangered  Species 
Act  of  1973  (Act)  directed  the  Secretary 
of  the  Smithsonian  Institution  to  prepare 
a  report  on  those  plants  considered  to 
be  endangered,  threatened,  or  extinct. 
This  report  (House  Document  No.  94-51) 
was  presented  to  Congress  on  January  9, 
1975.  On  July  1, 1975,  the  Service 
published  a  notice  of  review  in  the 
Federal  Register  (40  FR  27823)  accepting 
this  report  as  a  petition  within  the 
context  of  section  4(c)(2)  of  the  Act 
(petition  acceptance  is  now  governed  by 
section  4(b)(3)  of  the  Act.  as  amended). 
On  June  16, 1976,  the  Service  published 
a  proposed  rule  in  the  Federal  Register 
(41  FR  24523)  to  determine 
approximately  1.700  vascular  plant  taxa 


to  be  endangered  species  pursuant  to 
Section  4  of  the  Act.  Mezoneuron 
kavaiense  was  included  in  the 
Smithsonian  report,  the  notice  of  review 
of  July  1, 1975,  and  the  proposal  of  June 
16, 1976. 

The  Act.  as  amended  in  1978,  required 
that  all  proposals  over  2  years  old  be 
withdrawn,  except  that  a  1-year  grace 
period  was  given  to  proposals  already 
over  2  years  old.  On  December  10, 1979. 
the  Service  published  a  notice  of 
withdrawal  of  the  portion  of  the  June  16. 
1976.  proposal  that  had  not  been  made 
final,  along  with  4  other  proposals  that 
had  expired  (44  FR  70796).  In  the  Federal 
Register  of  December  15, 1980  (45  FR 
82480).  the  Service  published  a  revised 
notice  of  review.  Mezoneuron  kavaiense 
was  included  in  this  notice  as  a 
category-1  species,  indicating  that 
existing  data  warranted  a  proposal  to 
list  as  endangered  or  threatened. 

The  Endangered  Species  Act 
Amendments  of  1982  required  that  all 
petitions  pending  as  of  October  13, 1982, 
be  treated  as  having  been  newly 
submitted  on  that  date.  The  species 
covered  in  the  notice  of  review  of 
December  15. 1980.  are  considered  to  be 
under  petition,  and  the  deadline  for 
making  a  finding  on  those  species, 
including  Mezoneuron  kavaiense,  was 
October  13. 1983.  On  October  13. 1983. 
and  again  on  October  12. 1984,  the 
petition  finding  was  made  that  listing 
Mezoneuron  kavaiense  was  warraned. 
but  precluded  by  other  pending  listing 
actions,  in  accordance  with  section 
4(b)(3)(B)(iii)  of  the  Act.  such  a  finding 
requires  a  recycling  of  the  petition, 
pursuant  to  section  4(b)(3)(C)(i)  of  the 
Act.  Therefore,  a  new  finding  must  be 
made  on  or  before  October  13. 1985;  this 
proposed  rule  constitutes  the  finding 
that  the  petition  action  is  warranted, 
and  proposes  to  implement  the  action  in 
accordance  with  section  4(b)(3)(B)(ii)  of 
the  Act. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Act  (16  U.S.C. 
1531  et  seq.)  and  regulations 
promulgated  to  implement  the  listing 
provisions  of  the  Act  (codified  at  50  CFR 
Part  424;  see  revision  at  49  FR  38900, 
October  1, 1984)  set  forth  the  procedures 
for  adding  species  to  the  Federal  lists.  A 
species  may  be  determined  to  be  an 
endangered  or  threatened  species  due  to 
one  or  more  of  the  five  factors  described 
in  section  4(a)(1).  These  factors  and 
their  application  to  Mezoneuron 
kavaiense  (Mann)  Hbd.  (uhiuhi)  are  as 
follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  At  one  time. 


Mezoneuron  kavaiense  was  common 
enough  in  the  Hawaiian  islands  to  have 
its  wood  used  by  natives  for  spears  and 
fishing  implements.  Since  the  arrival  of 
European  settlers  and  their  domestic 
stock,  the  species  has  declined  sharply 
and,  in  this  past  century  alone,  3 
populations  have  been  extirpated  and 
another  has  been  reduced  to  a  single 
tree.  Fewer  than  50  trees  currently 
remain  in  the  wild,  occurring  on 
Hualalai,  North  Kona.  island  of  Hawaii: 
in  the  Waianae  Mountains,  island  of 
Oahu;  and  in  western  Kauai.  The 
species'  habitat  is  subject  to  degradation 
through  the  grazing  of  cattle,  sheep, 
goats,  and  other  feral  herbivores.  Exotic 
plant  species,  especially  fountaingrass, 
jeopardize  its  existence  by  inhibiting 
regeneration  and  increasing  the 
probability,  extent,  and  intensity  of 
wildfire  (Lamoureux,  1982).  I'resenUy. 
only  the  Oahu  population  is  exhibiting 
signs  of  successful  reproduction. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  The  wood  of  the  uhiuhi  is 
extremely  hard,  close-grained,  dark- 
colored,  and  durable  (Rock.  1913).  It  was 
used  by  native  Hawaiians  for  spears 
and  "la'au  melo-melo"  (fishing  devices). 
Harvesting  of  the  few  remaining  trees 
poses  a  continued  threat  since  the  wood 
is  highly  prized  by  certain 
knowledgeable  people  (Lamoureux. 
1982.  and  Herbst.  U.S.  Fish  and  Wildlife 
Service,  pers.  comm..  1984). 

Collection  of  seeds,  seedlings,  and 
saplings  for  private  gardens  presents  an 
additional,  if  slight,  threat  to  the  species. 
The  tree  is  attractive  and.  given  proper 
care,  grows  readily  in  cultivation 
(Lamoureux.  1982). 

C.  Disease  or  Predation.  The  black    ' 
coffee  twig  borer  (Xylosandrus 
compactus)  affects  Mezoneuron 
kavaiense  by  reducing  the  sur\'ival  of 
seedlings  and  saplings  (Lamoureux, 
1982).  Rodent  damage  has  been 
observed  on  Hawaii,  where  seeds  were 
taken  from  fruit  on  the  ground  and  on 
the  tree  (Lamoureux,  1982).  The  grazing 
of  cattle  (Hawaii),  goats  (Hawaii,  Oahu, 
and  Kauai),  and  sheep  (Hawaii)  on 
shoots,  seedlings,  and  saplings  also 
seriously  affects  the  species. 

D.  The  inadequacy  of  existing 
regulator}'  mechanisms.  The 
Pu'uwa'awa'a  Ranch  is  zoned  for 
agriculture,  and  managed  to  maximize 
grazing  potential  rather  than  to  provide 
protection  for  native  species  such  as 
Mezoneuron  kavaiense.  State-owned 
land  on  Oahu  and  Kauai  is  zoned  for 
conservation,  but  such  zoning  provides 
no  specific  protection  to  the  species. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 
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Reductioa  of  the  gene  pool  and  geaetic 
variability,  resulting  from  small 
population  sizes,  could  have  detrimental 
effects  on  the  continued  existence  of 
Mezoneuron  kavaiense. 

The  Hawaii  population,  which  occurs 
on  the  slopes  of  a  dormant  volcano,  is 
also  subject  to  potential  destruction 
should  an  eruption  occur.  The  last 
eruption  of  Hualalai  sent  lava  through 
the  center  of  the  uhiuhi's  present 
habitat. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Mezoneuron 
kavaiense  as  endangered.  The  historical 
decline  of  the  species,  including  its 
extirpation  on  Maui;  the  small  number 
of  individuals  remaining  in  the  wild;  and 
the  present  threats  faced  by  the  species 
warrant  this  determmation.  For  the 
reasons  discxissed  below,  critical  habitat 
is  not  being  designated  at  this  time. 


CriticaJ  Habkat 

Section  4{aX3)  of  the  Act,  as  amended, 
requires  that  to  the  maximmn  extent 
pnident  and  determinable,  the  Secretary 
designate  any  habitat  of  a  species  which 
is  considered  to  be  critical  habitat  at  the 
time  the  specie*  is  determined  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  prudent  for  this  species  at  this 
time.  As  disciissed  under  factra-  "B"  in 
the  "Summary  of  Factors  Affecting  the 
Specie*."  Aiezonettroa  kavaiense  is 
subfect  to  taking,  an  activity  difficolt  to 
control  and  not  regulated  by  the 
Endangered  Species  Ad  with  respect  to 
plants,  except  for  a  prohibition  against 
removal  and  reduction  to  possession  of 
endangered  plants  from  lands  under 
Federal  jurisidiction.  Mezoneuron 
kavaiense  occurs  on  State  and  private 
land  not  under  Federal  jurisdiction. 
Publication  of  a  critical  habitat 
description  in  the  Federal  Regtster 
would  serve  to  increase  the  risk  of 
taking  or  vandalism,  while  providing  no 
additional  benefit  to  the  species. 
Therefore,  it  would  not  be  prudent  to 
determine  critical  habitat  for 
Mezoneuron  kavaiense  at  this  time. 

Available  Conservation  Measuras 

Conservation  measures  provided  to 
-species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  State,  and  private  agencies. 


groups,  and  individuals.  Section  6  of  the 
Act  details  conditions  for  coc^ierative 
action  between  the  Service  and  State 
agencies.  The  State  of  Hawaii  has 
entered  into  a  cooperative  agreement 
with  the  Service,  and  this  may  facilitate 
needed  protection  for  the  uhiuhi.  Since 
much  of  the  species'  habitat  is  on  State 
land,  cooperation  between  Federal  and 
State  officials  is  necessary  to  eruiure  its 
continued  survival  The  protection 
required  of  Federal  agencies  and  the 
prohibitioiu  against  taking  are 
discussed,  in  part,  below. 

Section  7(a]  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  any 
area  proposed  or  designated  as  critical 
habitat  Regulations  implementing  this 
interagency  cooperation  provision  of  the 
Act  are  codified  at  50  CFR  Part  402.  and 
are  now  under  revision  (see  proposal  at 
48  FR  29990;  June  2a.  1983).  Section 
7(a)(4)  requires  Federal  agencies  to 
confer  informally  with  the  Service  on 
any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  a  proposed 
species  or  result  in  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  If  a  species  is  listed 
subsequently,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  hsted  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service.  No  Federal  activities  are 
known  or  expected  to  aUect 
Mezoneuron  kavaiense. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61. 17.62, 
and  17.63  set  forth  a  series  of  general 
trade  prohibitions  and  exceptions  that 
apply  to  all  endangered  plant  species. 
With  respect  to  Mezoneuron  kavaiense. 
all  trade  prohibitions  of  section  9(aK2) 
of  the  Act.  implemented  by  50  CFR 
17.61.  would  apply.  These  prohibitions, 
in  part,  would  maike  it  illegal  for  any 
person  subject  to  the  jurisdiction  of  the 
United  States  to  import  or  export, 
transport  in  interstate  or  foreign 
commerce  in  the  course  of  a  commercial 
activity,  or  sell  or  offer  for  sale  this 
species  in  interstate  or  foreign 
commerce.  Certain  exceptions  can  apply 
to  agents  of  the  Service  and  State 
conservation  agencies.  The  Act  and  50 
CFR  17.62  and  17.63  also  provide  for  the 
issuance  of  permits  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  species  under  certain 
circumstances.  Due  to  its  depleted  state 


in  the  wild,  and  low  percentage  of 
seedling  survival,  propagation  of 
Mezoneuron  kavaiense  in  nurseries  may 
be  necessary  for  its  continued  existence 
and  recovery.  Cultivated  specimens  are 
currently  found  on  several  sites  in  the 
Hawaiian  Islands.  If  propagation  of  the 
species  for  its  recovery  is  proposed, 
permits  for  scientific  purposes  and  for 
enhancing  the  propagation  of  the 
species,  allowed  under  section  17.62. 
may  be  requested.  Otherwise,  it  is 
anticipated  that  few  trade  permits 
would  ever  be  sought  or  issued  since  the 
species  is  not  common  in  cultivation  or 
in  the  wild. 

Section  9(aM2KB)  of  the  Act,  as 
amended  in  1982,  prohibits  the  removal 
and  reduction  to  possession  of 
endangered  plant  species  from  areas 
under  Federal  jurisdiction.  This 
provision  would  apply  to  Mezoneuron 
kavaiense  should  it  be  found  on  land 
under  Federal  jurisdiction.  Permits  for 
exceptions  to  this  prohibition  are 
available  through  section  10(a)  of  the 
Act,  until  revised  regulations  are 
promulgated  to  incorporate  the  1982 
Amendments.  Proposed  regulations 
implementing  this  prohibition  were 
published  on  July  8, 1983  (48  FR  31417), 
and  it  is  anticipated  that  these  will  be 
made  final  following  public  comment. 
Currently,  the  species  is  known  to  occur 
only  on  State  and  private  land  not  under 
Federal  jurisdiction.  It  is  anticipated 
that  few,  if  any,  collecting  permits  for 
the  species  will  ever  be  requested. 
Requests  for  copies  of  the  regulations  on 
plants  and  inquiries  regarding  them  may 
be  addressed  to  the  Federal  Wildlife 
Permit  Office,  U.S.  Fish  and  Wildlife 
Service,  Washington,  D.C.  20240  (703/ 
235-1903). 

Public  Comments  Solicited 

The  Service  intends  that  any  final  rule 
adopted  will  be  accurate  and  as 
effective  as  possible  in  the  conservation 
of  endangered  or  threatened  species. 
Therefore,  any  comments  or  suggestions 
from  the  public,  other  concerned 
governmental  agencies,  the  scientific 
community,  industry,  or  any  other 
interested  party  concerning  any  aspect 
of  this  proposed  rule  are  hereby 
sohcited.  Comments  particularly  are 
sought  concerning  the  following: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concemir^  any 
threat  (or  lack  thereof)  to  Mezoneuron 
kavaiense; 

(2)  The  location  of  any  additional 
populations  ol  Mezoneuron  kavaiense 
and  the  reasons  why  any  habitat  should 
or  should  not  be  determined  to  be 
critical  habitat  as  provided  by  section  4 
of  the  Act; 
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(3)  Additional  information  concerning 
the  range  and  distribution  of  this 
species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  the  possible  impacts  on 
Mezoneuron  kavaiense. 

Final  promulgation  of  the  regulation 
on  Mezoneuron  kavaiense  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  adoption  of  a  flnal  regulation 
that  differs  from  this  proposal. 

The  Act  provides  for  a  public  hearing 
on  this  proposal,  if  one  is  requested. 
Requests  must  be  filed  within  45  days  of 
the  date  of  the  proposal.  Such  requests 
must  be  made  in  writing  and  addressed 
to  the  Regional  Director,  U.S.  Fish  and 
Wildlife  Service  (see  "AODRE8SCS" 
section). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  hat 
determined  that  an  Elnvironmental 
Assessment  as  defined  by  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 


regulations  adopted  pursuant  to  Section 
4(a)  of  the  Endangered  Species  Act  of 
1973,  as  amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlfe. 
Fish.  Marine  mammals.  Plants 
(agriculture). 

Proposed  Regulation  Promulgation 
PART  17— {AMEMDED] 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17,  Subchapter  B  of  Chapter 
I.  Title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  auihorily  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  PuIl  L  93-205.  87  SUt  884:  Pub. 
L  94-359,  90  Stat.  911:  Pub.  L  95-632.  82  Stat 
3751:  Pub.  L  96-159.  93  Stat.  1225:  Pub.  L  97- 
304.  96 SUt  1411  (16  U.S.C.  1531  el seq). 

2.  It  is  proposed  to  amend  S  17.12(h) 
by  adding  the  following,  in  alphabetical 
order  under  the  family  Fabaceae.  to  the 
List  of  Endangered  and  Threatened 
Plants: 


S  17.« 


(h)  *   •   • 


Sp#CtM 


ScMolific  nsmA 


Convnon  fiMW 


Hotonc  rang* 


SUkjt 


CrWcH 


MpTOnauron  kgvtienat... 


uNuhL.. 


UAA.H|„ 


Dated  July  9, 1965. 

Susan  Recce, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

(FR  Doc.  85-18470  Filed  8-2-65;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Mariceting  Service 

7  CFR  Part  920 

Kiwifrult  Grown  In  California; 
Extension  of  Time  for  Filing  Comments 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Extension  of  time  for  filing  of 
comments. 

SUMMARV:  This  extension  of  time  is 
necessary  to  allow  interested  persons 
additional  opportunity  to  prepare  and 
file  written  comments  on  the  proposed 
grade,  size,  pack,  and  container 
requirements  for  Cahfomia  kiwifruit. 
The  proposal  is  designed  to  provide  for 
orderly  marketing  of  kiwifruit  under  the 
California  kiwifruit  marketing  order. 
DATE:  The  date  by  which  written 
comments  must  be  postmarked  is 
extended  to  August  7, 1985. 
ADDRESS:  Comments  should  be  sent  to; 
Docket  Clerk,  F&V,  AMS,  Rm.  2069-S. 
U.S.  Department  of  Agriculture, 
Washington,  D.C.  20250.  Two  copies  of 
all  written  material  shall  be  submitted. 


and  will  be  made  available  for  public 
inspection  at  the  office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATIOH  CONTACT 
William  J.  Qoyle,  Chief.  Fruit  Branch, 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  Washington,  D.C.  20250, 
telephone  202-447-5975. 
SUmfMENTARY  INFORMATION:  Notice 
was  given  of  this  proposed  rulemaking 
in  the  Federal  Register  on  July  2, 1985  (50 
FR  27288).  The  notice  provided  an 
opportunity  to  file  written  comments 
thereto  by  August  1, 1985. 

The  request  for  an  extension  of  the 
comment  period  to  August  15  was  filed 
by  James  A.  Moody.  In  addition,  Mr. 
Moody  requested  that  the  Department 
provide  various  items  of  information, 
explanations,  and  evaluations  relating 
to  the  basis  and  justification  of  the 
proposed  rule.  The  purpose  of  the 
comment  period,  however,  is  to  provide 
interested  parties  an  opportunity  to 
submit  relevant  information  and  their 
evaluation  of  proposed  rules  to  the 
Secretary  for  consideration  in  reaching  a 
final  decision  on  a  proposal. 

In  view  of  the  fact  that  a  period  of  30 
days  has  already  been  provided  for  the 


submission  of  comments,  the  extension 
request  to  August  15  it  considered 
excessive.  The  proposed  rule  is  neither 
lengthy  nor  technically  complicated. 
However,  a  shorter  extension  should  be 
considered  because:  (1)  Kiwifruit 
harvesting  is  not  projected  to  begin  imtil 
around  October  1, 1985,  so  there  is 
adequate  time  to  complete  this 
rulemaking  proceeding  well  ahead  of 
that  date;  and  (2)  the  record  of  this 
proceeding  will  benefit  by  receiving 
comments  from  the  requester  and  any 
other  interested  party  that  may  need 
hmited  additional  time.  Therefore,  in  the 
interest  of  offering  a  sufficient 
opportunity  for  persons  to  file  written 
comments  in  this  rulemaking 
proceeding,  the  time  for  filing  comments 
is  hereby  extended  to  August  7, 1985. 

1.  The  authority  citation  for  7  CFR 
Part  920  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Slat.  31.  as 
amended:  7  U.S.C.  801-674 

Dated:  August  1. 1965. 
Thomas  R.  CUri(. 

Deputy  Director,  Fruit  and  Vegetable  Division 
Agricultural  Marketing  Service. 
(FR  Doc.  65-18683  Filed  8-2-65: 11.59  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  ojles  or 
proposed  ailes  that  are  applicable  to  the 
public.  Notices  of  heanngs  and 
investigations,   committee   meetings,   agency 


dectsKXis  and  rulings,  delegations  of 
authonty,  filing  of  petitions  and 
applications  and  agency  statements  of 
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DEPARTMENT  OF  AGRICULTURE 

Packers  and  Stockyards 
Administration 

Posted  Stockyards;  M  &  R  Livestock 
Co^  Inc^  et  aL 

Pursuant  to  the  authority  delegated 
under  the  Packers  and  Stockyards  Act, 
1981.  as  amended  {7  U.S.C.  181  et  seq.], 
it  was  ascertained  that  the  livestock 
markets  named  below  were  stockyards 
within  the  definition  of  that  term 
contained  in  section  302  of  the  Act,  as 
amended  (7  U.S.C.  202),  and  notice  was 
given  to  the  owners  and  to  the  public  by 
posting  notices  at  the  stockyards  as 
required  by  said  section  302,  on 
respective  dates  specified  below. 


FaoMy  No.,  name,  and  tocalkxi  o< 
stockyan) 

Dale  o«  posting 

lN-t60    MAR  Livesiodi  Co.  Inc..  Loo- 

May  29.  1985 

goolee.  Indiana 

KY-171     Choates     StockyanH.     Up«on. 

June  7.  1965 

Ken«xky 

MN-180    Sauk     Certre     Tel-aAuclion 

Jan.  28.  1965. 

Coop.  Sauk  Centre.  Mnnesola. 

ND-132    Ucftvae  Feedar  Pig.  Ulcftfleld. 

June  19.  1965 

»40ftti  Dakota. 

WI-139    Equty       Lneatock       Aucinn 

JWt  23.  1965 

Market.  Lancasler,  WAsconin. 

Done  at  Washington,  D.C.,  this  29th  day  of 
July.  1985. 

Harold  W.  Davis, 

Director.  Livestock  Marketing  Division. 
(FR  Doc.  85-18475  Filed  8-2-85;  8:45  am) 

BNJJNaCOOE  341(Ma-«l 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

IA-570-5C1i 

Natural  Bristle  Paint  Brushes  and 
Brush  Heads  From  ttie  People's 
Republic  of  China;  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Commerce. 
action:  Notice. 


summary:  We  have  preliminarily 
determined  that  natural  bristle  paint 
brushes  and  brush  heads  from  the 
People's  Republic  of  China  (PRC)  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value,  and 
that  "critical  circumstances"  exist  with 
respect  to  imports  of  the  merchandise 
under  investigation.  Since  we  have  not 
received  a  response  to  our 
questionnaire.  United  States  price  is 
based  on  the  best  information  available. 
We  have  notified  the  U.S.  International 
Trade  Commission  (ITC)  of  our 
determination,  and  we  have  directed  the 
U.S.  Customs  Service  to  suspend  the 
hquidation  of  all  entries  of  the  subject 
merchandise  as  described  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice.  If  this  investigation  proceeds 
normally,  we  will  make  a  final 
determination  by  October  14, 1985. 

EFFECTIVE  DATE:  August  5,  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  Tambakis,  Office  of  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20230;  Telephone:  (202)  377-4136. 

Preliminary  Determination 

We  have  preliminarily  determined 
that  natural  bristle  paint  brushes  and 
brush  heads  from  the  PRC  are  being,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value,  as  provided  in 
section  733  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act).  We  have  determined 
the  weighted-average  margin  of  sales  at 
less  than  fair  value  to  be  211.0  percent. 
We  also  found  that  critical 
circumstances  exist  on  imports  of  this 
merchandise  from  the  PRC. 

If  this  investigation  proceeds 
normally,  we  will  make  a  final 
determination  by  October  14, 1985. 

Case  History 
On  February  19, 1985,  we  received  an 


antidumping  duty  petition  from  the 
United  States  Paint  Brush 
Manufacturers  and  Suppliers  Ad  Hoc 
Import  Action  Coalition,  filed  on  behalf 
of  domestic  producers  of  natural  bristle 
paint  brushes  and  brush  heads.  In 
compliance  with  the  filing  requirements 
of  §  353.36  of  our  regulations  (19  CFR 
353.36),  the  petitioner  alleged  that 
imports  of  natural  bristle  paint  brushes 
and  brush  heads  from  the  PRC  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  the  Act,  and  that 
these  imports  materially  injure  or 
threaten  material  injury  to  a  United 
States  industry. 

After  reviewing  the  petition,  we 
determined  that  it  contained  sufficient 
grounds  upon  which  to  initiate  an 
antidumping  investigation.  We  notified 
the  ITC  of  our  action  and  initiated  such 
an  investigation  on  March  11, 1985  (50 
FR  10523).  On  April  5, 1985,  the  ITC 
determined  that  there  is  a  reasonable 
indication  that  imports  of  natural  bristle 
paint  brushes  and  brush  heads  frojn  the 
PRC  are  materially  injuring  a  U.S. 
industry. 

A  questionnaire  on  United  States 
price  was  presented  to  counsel  for  the 
Chinese  National  Native  Produce  and 
Animal  By-Products  Import-Export 
Corporation,  the  only  known  exporter  of 
natural  bristle  paint  brushes  and  brush 
heads  to  the  United  States,  on  May  1, 
1985.  On  June  7, 1985,  the  Animal  By- 
Products  Corporation  requested  an 
extension  of  the  time  to  respond  to  the 
Department's  questionnaire.  On  June  12, 
1985,  we  granted  a  two-week  extension 
to  June  21, 1985.  On  June  21, 1985.  the 
Animal  By-Products  Corporation 
requested  an  additional  extension  of  7 
days  to  complete  the  response.  This 
request  was  denied.  We  did  not  receive 
a  response  from  the  Animal  By-products 
Corporation  for  inclusion  in  this 
preliminary  determinaton.  On  July  2, 
1985,  petitioner  amended  its  petition  to 
allege  that  "critical  circumstances"  exist 
with  respect  to  imports  of  this 
merchandise  as  defined  in  section  733(e) 
of  the  Act. 

We  have  determined  that  the  PRC  is  a 
state-controlled-economy  country  for 
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the  purpose  of  this  investigation.  This  is 
further  discussed  under  "Foreign  Market 
Value". 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  natural  bristle  paint 
brushes  and  brush  heads  as  currently 
provided  for  in  item  750.65  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  [TSUSA]. 

Fair  Value  Comparison 

To  determine  whether  sales  in  the 
United  States  of  the  subject 
merchandise  were  made  at  less  than  fair 
value,  we  compared  United  States  price, 
based  on  best  information  available, 
with  the  foreign  market  value. 

United  States  Price 

We  used  the  purchase  price  of  the 
subject  merchandise  to  represent  United 
States  price  because  the  merchandise 
was  sold  to  unrelated  purchasers  prior 
to  its  importation  into  the  United  States. 
We  calculated  the  purchase  price  of  the 
subject  merchandise  as  provided  in 
section  772  of  the  Act,  on  the  basis  of 
the  average  f.o.b.  values  for  the  six 
month  period  of  investigation  as 
provided  in  the  IM-146.  compiled  by  the 
Bureau  of  the  Census.  We  used  these 
data  as  the  best  information  available 
instead  of  the  price  quotations  provided 
in  the  petition  primarily  because  those 
offers  were  made  outside  the  period  of 
investigation.  We  used  best  information 
available  because  respondent  failed  to 
respond  to  ur  questionnaire. 

Foreign  Market  Value 

In  accordance  with  section  773(c)  of 
the  Act,  we  used  surrogate  prices  of 
paint  brushes  sold  in  the  Sri  Lankan 
home  market  to  determine  foreign 
market  value.  Petitioner  alleged  that  the 
PRC  is  a  state-controlled-economy 
country  and  that  sales  of  the  subject 
merchandise  from  that  country  do  not 
permit  a  determination  of  foreign  market 
value  under  section  773(a).  After  an 
analysis  of  the  PRC's  economy  and 
consideration  of  the  briefs  submitted  by 
the  parties,  we  have  preliminary 
determined  that  the  PRC  is  a  state- 
controlled-economy  country  for 
purposes  of  this  investigation.  Among 
the  factors  we  considered  were  that 
output  quotas  are  set  by  the  State  and 
that  prices  are  administered  at  least  up 
to  the  quota  level. 

As  a  result,  section  773(c)  of  the  Act 
requries  us  to  use  prices  or  the 
constructed  value  of  such  or  similar 
merchandise  in  a  "non-state-controlled- 
economy"  country.  Section  353.8(a)  of 
our  regulations  establishes  a  preference 
for  foreign  market  value  based  upon 


prices  at  which  similar  merchandise  is 
sold  for  consumption  in  the  home 
market  of  that  country,  or  to  other 
countries,  including  the  United  States. 
Section  353.8(b)  further  provides  that,  to 
the  extent  possible,  we  should 
determine  sales  prices  on  the  basis  of 
prices  in  a  "non-state-controlled- 
economy"  country  at  a  stage  of 
economic  development  comparable  to 
the  country  with  the  state-controlled 
economy. 

After  an  analysis  of  countries 
producing  paint  brushes,  we  determined 
that  Sri  Lanka  would  be  an  appropriate 
surrogate  since  it  is  at  a  level  of 
economic  development  comparable  to 
the  PRC.  We  mailed  questiormaires  to 
the  two  known  Sri  Lankan  producers  of 
paint  brushes  and.  on  may  28  and  July 
26. 1985.  received  responses  from  these 
two  companies. 

We  based  foreign  market  value  on  a 
simiple-average  of  delivered,  home 
market  selling  prices  of  the  two  Sri 
Lankan  respondents  for  the  most 
common  sixes  of  paint  brushes  believed 
to  be  sold  by  the  PRC  in  the  U.S.  We 
made  a  deduction  for  discounts  in  the 
Sri  Lankan  home  market  given  by  one  of 
the  respondents. 

Preliminary  Affirmative  Detetmination 
of  Critical  Circumstances 

Counsel  for  the  petitioner  alleged  that 
imports  of  natural  bristle  paint  brushes 
from  the  PRC  present  "critical 
circumstances."  Under  section  773(e)(1) 
of  the  Act  "critical  circumstances." 
exist  if  we  determine  (1)  there  is  a 
history  of  dumping  in  the  United  States 
or  elsewhere  of  the  class  or  kind  of  the 
merchandise  which  is  the  subject  of  the 
investigation,  or  the  person  by  whom,  or 
for  whose  acount,  the  merchandise  was 
imported  knew  or  should  have  known 
that  the  exporter  was  selling  the 
merchandise  which  is  the  subject  of  the 
investigation  at  less  than  its  fair  value; 
and  (2)  there  have  been  massive  imports 
of  the  class  or  kind  of  merchandise  that 
is  the  subject  of  the  investigation  over  a 
relatively  short  period. 

In  determining  whether  there  is  a 
history  of  dumping  of  natural  bristle 
paint  brushes  and  brush  heads  from  the 
PRC  in  the  United  States  or  elsewhere, 
we  reviewed  past  antidumping  findings 
of  the  Department  of  the  Treasury  as 
well  as  past  Department  of  Commerce 
antidumping  duty  orders.  We  also 
reviewed  the  antidumping  actions  of 
other  countries,  and  found  a  1984 
Canadian  antidumping  duty  order  issued 
on  natural  bristle  paint  brushes  from  the 
PRC. 

Since  there  is  a  history  of  dumping  in 
the  United  States  or  elsewhere,  we  do 
not  need  to  consider  whether  there  is 


reason  to  believe  or  suspect  that 
importers  of  this  product  knew  or  should 
have  known  that  it  was  being  sold  at 
less  than  fair  value. 

We  generally  consider  the  following 
concerning  massive  imports:  (1)  recent 
trends  in  import  penetration  levels:  (2) 
whether  imports  have  surged  recently: 

(3)  whether  recent  imports  are 
significantly  above  the  average 
calculated  over  the  last  three  years;  and 

(4)  whether  the  pattern  of  imports  over 
that  three  year  period  may  be  explained 
by  seasonal  swings. 

In  considering  this  question,  we 
analyzed  recent  trade  statistics  on 
import  levels  and  import  penetration 
ratios  for  natural  bristle  paint  brushes 
from  the  PRC  for  equal  periods 
immediately  preceding  and  following 
the  filing  of  the  petition.  We  also  took 
into  consideration  seasonal  factors. 
Based  on  this  analysis,  we  find  that 
imports  of  the  subject  merchandise  from 
the  PRC  during  the  period  subsequent  to 
receipt  of  the  petition  have  been 
massive  when  compared  to  recent 
import  levels  and  import  penetration 
ratios. 

Therefore,  we  determine  that  critical 
circumstances  exist  with  respect  to 
imports  of  natural  bristle  paint  brushes 
and  brush  heads  fiom  the  PRC 

Verificatioo 

In  accordance  with  section  77B(a)  of 
the  Act.  we  vtrill  verify  all  data  used  in 
reaching  the  final  determination  in  this 
investigation. 

Suspension  of  liquidalioa 

In  accordance  with  section  733(eK2)  (rf 
the  Act  we  are  directing  the  United 
States  Customs  Service  to  suspend 
liquidation  of  all  entries  of  natural 
bristle  paint  brushes  and  brash  beads 
fitim  the  PRC  that  are  entered  or 
withdrawn  from  warehouse,  for 
consumption,  90  days  prior  to  the  date  of 
publication  of  this  notice  in  the  Fwkcal 
Register.  The  Customs  Service  shall 
require  a  cash  deposit  or  the  posting  of  a 
bond  equal  to  the  estimated  average 
amount  by  which  the  foreign  market 
value  of  the  merchandise  subject  to  this 
investigation  exceeds  the  United  States 
price.  'Hie  average  margin  is  211.0 
percent.  This  suspension  of  liquidation 
will  remain  in  effect  until  further  notice. 

ITC  Notification 

In  accordance  with  section  733{f]  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonconfidential 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
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access  to  all  privileged  and  confidential 
information  in  our  files,  provided  the 
rrC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  administrative  protective 
order,  without  the  consent  of  the  Deputy 
Assistant  Secretary  for  Import 
Administration. 

The  rrC  will  determine  whether  these 
imports  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry  before 
the  later  of  120  days  after  we  make  our 
preliminary  affirmative  determination, 
or  45  days  after  we  make  our  final 
determination. 

Public  Comment 

In  accordance  with  9  353.47  of  our 
regulations  (19  CFR  353.47).  we  will 
hold,  if  requested,  a  public  hearing  to 
afford  interested  parties  an  opportimity 
to  comment  on  this  preliminary 
determination  at  2  p.m.  on  September  5, 
1985.  at  the  U.S.  Department  of 
Commerce,  room  3708, 14th  Street  and 
.  Constitution  Avenue,  NW.,  Washington, 
D.C.  20230.  Individuals  who  wish  to 
participate  in  the  hearing  must  submit  a 
request  to  the  Acting  Deputy  Assistant 
Secretary  for  Import  Administration. 
Room  3099B,  at  the  above  address 
within  10  days  of  this  notice's 
publication.  Requests  should  contain:  (1) 
The  party's  name,  address,  and 
telephone  number  (2)  the  number  of 
participants;  (3)  the  reason  for  attending; 
and  (4)  a  Ust  of  the  issues  to  be 
discussed.  In  addition,  prehearing  briefs 
in  at  least  10  copies  must  be  submitted 
to  the  Deputy  Assistant  Secretary  by 
August  28. 1985.  Oral  presentations  will 
be  limited  to  issues  raised  in  the  briefs. 
All  written  views  should  be  filed  In 
accordance  with  19  CFR  353.46,  within 
30  days  of  publication  of  this  notice,  at 
the  above  address  in  at  least  10  copies. 
GUbert  B.  Kaplan. 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration. 

July  29,  1985. 

[FR  Doc.  85-18516  Filed  8-2-85;  8:45  amj 
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(C-«14-501] 

Final  Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order,  Low-Fuming  Brazing  Copper 
Rod  and  Wire  From  New  Zealand 

agency:  Import  Administration. 
International  Trade  Administration, 
Commerce. 
action:  Notice. 

SUMMAIIY:  We  determine  that  certain 
benefits  which  constitute  bounties  or 
grants  within  the  meaning  of  the 


countervailing  duty  law  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  New  Zealand  of  low- 
fuming  brazing  copper  rod  and  wire  as 
described  In  the  "Scope  oT 
Investigation"  section  of  this  notice.  The 
estimated  net  bounty  or  grant  is  7.03 
percent  ad  valorem  for  the  review 
period  and  9.17  percent  ad  valorem  for 
duty  deposit  purposes.  Therefore,  we 
are  directing  the  U.S.  Customs  Service  to 
continue  to  suspend  liquidation  of  all 
entries  of  low-fuming  brazing  copper  rod 
and  wire  from  New  Zealand  which  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption,  and  to  require  a  cash 
deposit  on  these  products  equal  to  the 
estimated  net  duty  deposit  rate  of  9.17 
percent  ad  valorem. 
EFFECTIVE  DATE:  August  5, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jack  Davies,  Roy  Malmrose,  or  Mary 
Martin.  Office  of  Investigations,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  D.C.  20230; 
telephone:  (202)  377-1785,  377-8320,  or 
377-3464. 
SUPPLEMENTARY  INFORMATION: 

Final  Oeterminadon 

For  purposes  of  this  investigation,  the 
following  programs  have  been  found  to 
confer  bounties  or  grants: 

•  Export  Market  Development 
Taxation  Incentive  (EMDTl) 

•  Regional  Investment  Allowance 

•  Export  Investment  Allowance 

•  Increased  Exports  Taxation 
Incentive  (lETI) 

•  Export  Performance  Taxation 
Incentive  (EPTI) 

The  estimated  net  bounty  or  grant  is 
7.03  percent  ad  valorem  for  the  review 
period.  Since  the  review  period  and 
prior  to  our  preliminary  determination, 
program-wide  changes  in  three  of  the 
New  Zealand  tax  laws  have  taken  place 
which  affect  the  bounty  or  grant  on  U.S. 
imports  of  low-fuming  brazing  copper 
rod  and  wire  from  New  Zealand. 
Therefore,  the  estimated  net  bounty  or 
grant  is  9.17  percent  ad  valorem  for  duty 
deposit  purposes. 

Case  History 

On  February  19, 1985,  we  received  a 
petition  in  proper  form  from  American 
Brass,  Century  Brass,  and  Cerro  Metal 
Products  of  Rolling  Meadows,  IL 
Waterbury,  CT.  and  Bellefonte,  PA. 
respectively,  filed  on  behalf  of  the  U.S. 
low-fuming  brazing  copper  rod  and  wire 
industry.  In  compliance  with  the  filing 
requirements  of  §  355.26  of  our 
regulations  (19  CFR  355.26),  the  petition 
alleges  that  manufacturers,  producers. 


or  exporters  in  New  Zealand  of  low- 
fuming  brazing  copper  rod  and  wire 
receive  directly  or  indirectly  benefits 
which  constitute  bounties  or  grants 
within  the  meaning  of  section  303  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 
On  May  10,  a  letter  supporting  the 
petition  was  filed  by  J.W.  Harris 
Company  of  Cincinnati,  Ohio,  another 
domestic  producer  of  low-fuming 
brazing  copper  rod  and  wire. 

We  found  that  the  petition  contained 
sufficient  grounds  upon  which  to  initiate 
a  countervailing  duty  investigation,  and 
on  March  11, 1985,  we  initiated  an 
investigation  (50  FR  11004).  We  stated 
that  we  expected  to  issue  a  preliminary 
determination  by  May  15, 1985. 

At  the  time  of  our  initiation.  New 
Zealand  was  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act,  and  an  injury 
determination  was  required  for  this 
investigation.  Therefore,  we  notified  the 
U.S.  International  Trade  Commission 
(ITC)  of  our  initiation.  Effective  April  1, 
1985,  however,  the  Office  of  the  United 
States  Trade  Representative  terminated 
New  Zealand's  status  as  a  "country 
under  the  Agreement"  within  the 
meaning  of  section  701(b)(1)  of  the  Act. 
Accordingly,  the  ITC  terminated  its 
investigation  and  will  not  be  required  to 
determine  whether  imports  of  these 
products  cause  or  threaten  material 
injury  to  a  U.S.  industry. 

Since  New  Zealand  is  no  longer  a 
"country  under  the  Agreement"  within 
the  meaning  of  section  701(b)  of  the  Act 
and  the  merchandise  being  investigated 
is  dutiable,  sections  303(a)(1)  and  303(b) 
of  the  Act  apply  to  this  investigation. 

We  presented  questionnaires  to  the 
government  of  New  Zealand  and  the 
producers  of  low-fuming  brazing  copper 
rod  and  wire  on  March  22, 1985.  On 
April  26  and  30, 1985,  we  received 
responses  to  our  questionnaires  from 
McKechnie  Brothers  (N.Z.)  Ltd.  (MKB) 
and  the  government  of  New  Zealand, 
respectively.  McKechnie  Metals 
Products  Ltd.  (MMP),  a  subsidiary  of 
MXB,  is  the  sole  manufacturer  and 
exporter  in  New  Zealand  of  the  products 
under  investigation. 

On  May  23, 1985,  we  published  our 
preliminary  determination  that  benefits 
which  constitute  bounties  or  grants  are 
being  provided  to  manufacturers, 
producers,  or  exporters  in  New  Zealand 
of  low-fuming  brazing  copper  rod  and 
wire  (50  FR  21325).  We  conducted 
verification  of  the  responses  submitted 
by  the  government  of  New  Zealand  and 
MKB  during  June  5-13, 1985. 

Our  notice  of  preliminary 
determination  gave  interested  parties  an 
opportunity  to  submit  oral  and  written 


views.  We  received  written  views  from 
interested  parties  and  have  taken  them 
into  consideration  in  this  determination. 

Standing 

On  March  20, 1985,  Aufhauser 
Brothers  Corporation  ("Aufhauser") 
requested  that  we  rescind  our  initiation 
of  this  investigation,  alleging  that  the 
petitioners  had  not  filed  "on  behalf  of 
the  domestic  industry,  as  required  by 
section  702  of  the  Act.  We  found  at  the 
preliminary  determination  that  the 
information  provided  by  Aufhauser  did 
not  rebut  the  evidence  on  the  record  that 
the  petition  was,  in  fact,  filed  on  behalf 
of  the  U.S.  industry  (50  FR  21325).  We 
have  received  no  further  evidence  to 
change  that  determination. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  low-fuming  brazing 
copper  rod  and  wire,  principally  of 
copper  and  zinc  alloy  ("brass"),  of 
varied  dimension  in  terms  of  diameter, 
whether  cut-to-length  or  coiled,  whether 
bare  or  flux-coated,  currently  classified 
in  the  Tariff  Schedules  of  the  United 
States  Annotated  (TSUSA),  under  items 
612.6205,  612.7220  and  653.1500.  The 
chemical  composition  of  the  product 
under  investigation  is  defined  by  Copper 
Development  Association  (CDA) 
standards  680  and  681. 

Analysis  of  Programs 

Throughout  this  notice,  we  refer  to 
certain  general  principles  applied  to  the 
facts  of  this  investigation.  These 
principles  are  described  in  the 
"Subsidies  Appendix"  attached  to  the 
notice  of  "Cold-Rolled  Carbon  Steel 
Flat-Rolled  Products  from  Argentina; 
Final  Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order,"  which  was  published  in  the 
April  26, 1984  issue  of  the  Federal 
Register  (49  FR  18006). 

For  purposes  of  this  determination  the 
period  for  which  we  are  measuring 
bounties  or  grants  ("the  review  period") 
is  August  1. 1983  through  July  31, 1984. 
which  corresponds  to  the  1984  fiscal  and 
tax  year  of  MKB  and  MMP. 

Based  upon  our  analysis  of  the 
petition,  the  responses  to  our 
questionnaire,  our  verification,  and 
comments  submitted  by  interested 
parties  we  determine  the  following. 

I.  Programs  Determined  to  Confer 
Countervailable  Benefits 

We  determine  that  bounties  or  grants 
are  being  provided  to  manufacturers, 
producers,  or  exporters  in  New  Zealand 
of  low-fuming  brazing  copper  rod  and 
wire  under  the  following  programs: 
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A.  Export  Market  Development 
Taxation  Incentive  [Section  156F, 
Income  Tax  Act  1976)  (EMDTI) 

Petitioners  alleged  that  MKB  receives 
tax  credits  for  a  percentage  of  the  export 
market  development  expenditures  it 
incurs.  However,  as  the  exporter,  MMP, 
not  MKB,  is  eligible  for  and  has  received 
this  benefit. 

Under  the  1979  Amendment  of  the 
Income  Tax  Act  of  1976,  qualifying 
export  market  development 
expenditures  include  expenses  incurred 
principally  for  seeking  and  developing 
markets,  retaining  existing  markets,  and 
obtaining  market  information.  Exporters 
are  eligible  to  receive  an  EMDTI  tax 
credit  equal  to  67.5  percent  of  total 
qualifying  export  market  expenditures. 
However,  the  qualifying  export  market 
expenses  cannot  be  deducted  for  tax 
purposes  as  ordinary  business  expenses. 
The  tax  advantage  to  the  exporter  is  the 
difference  between  treating  export 
market  development  expenses  as 
qualifying  EMDTI  expenses  as  opposed 
to  ordinary  business  deductions.  The 
after-tax  benefit  to  the  exporter  under 
the  EMDTI  program  is  22.5  percent  of 
the  total  qualifying  export  market 
expenditures.  Because  the  program  is 
available  only  to  exporters,  we 
determine  that  EMDTI  confers  a  bounty 
or  grant. 

Our  tax  methodology  is  based  on  a 
cash  flow  basis  which  for  countervailing 
duty  proposes  means  that  the  bounty  or 
grant  occurs  when  the  tax  benefit  is 
effectively  realized.  We  verified  that  the 
fiscal/tax  year  for  MKB  and  MMP  ends 
on  July  31,  that  the  company  year-end 
audit  is  prepared  by  the  following 
September,  and  that  the  MKB  and  MMP 
tax  returns  are  filed  the  following 
November.  Thus,  any  tax  benefits 
earned  during  a  given  fiscal/tax  year 
are  effectively  received  by  MKB  and 
MMP  in  the  following  year.  To  calculate 
the  net  bounty  or  grant,  we  divide  the 
tax  benefits  effectively  realized  during 
the  review  period  by  total  sales  or 
export  sales  for  the  review  period, 
whichever  is  appropriate. 

In  accordance  with  our  tax   : 
methodology,  we  calculated  the  amount 
of  the  bounty  or  grant  by  dividing  22.5 
percent  of  the  U.S.-related  qualifying 
expenditures  for  low-fuming  brazing  rod 
and  wire  incurred  by  MMP  in  the  1983 
tax  year  by  the  amount  of  1984  exports 
of  the  subject  merchandise  to  the  U.S. 
We  determine  that  the  estimated  net 
bounty  or  grant  under  EMDTI  is  0.07 
percent  ad  valorem  for  the  review 
period.  Because  there  have  been  no 
program  changes  in  EMDTI  since  the 
review  period,  we  determine  that  the 
estimated  net  bounty  or  grant  is  0.07 


percent  ad  valorem  for  duty  deposit 
purposes. 

B.  Regional  Investment  Allowance 

During  verification,  we  found  the 
MMP  claimed  a  regional  investment 
allowance  on  its  1983  tax  return  for 
certain  investments  it  made  during  the 
year.  Under  the  Regional  Investment 
Allowance,  15  percent  of  an  investment 
in  plant  and  machinery  may  be 
deducted  from  assessable  income  over 
and  above  the  normal  allowance  for 
depreciation.  Because  this  program 
confers  benefits  on  companies  located 
in  specific  regions,  we  find  it  to  be 
countervailable. 

To  estimate  the  tax  savings,  we 
multiplied  the  amount  of  the  deduction 
for  investments  related  to  brass 
products  times  the  corporate  tax  rate  of 
45  percent.  To  calculate  the  net  bounty 
or  grant,  we  divided  the  amount  of  the 
tax  savings  derived  from  the  1983  tax 
return  by  the  total  1984  sales  of  brass 
products.  We  determine  that  the 
estimated  net  bounty  or  grant  under  this 
program  is  0.17  percent  ad  valorem. 

We  verified  that  the  New  Zealand 
government  terminated  the  Regional 
Investment  Allowance  on  March  31, 
1983,  and  that  MMP  did  not  claim 
benefits  under  this  program  on  die  tax 
return  filed  subsequent  to  the  review 
period.  Therefore,  the  duty  deposit  rate 
for  this  program  is  zero  percent  ad 
valorem. 

C.  Export  Investment  Allowance 

We  also  found  during  verification  that 
MMP  claimed  an  export  investment 
allowance  on  its  1983  tax  return  for  the 
investments  it  made  in  the  course  of  the 
year.  The  Export  Investment  Allowance 
provides  for  a  tax  deduction  in  addition 
to  the  Regional  Investment  Allowance 
and  the  normal  deduction  for 
depreciation.  The  amount  of  the 
allowance  is  calculated  on  a  two  for  one 
basis  in  direct  proportion  to  export 
performance  with  a  maximum 
allowance  of  20  percent  Because  this 
program  is  available  only  to  exporters, 
we  determine  it  confers  a  bounty  or 
grant. 

The  tax  savings  under  this  program 
were  calculated  according  to  the  same 
methodology  discussed  in  the  previous 
sections.  The  estimated  net  bounty  or 
grant  was  calculated  by  dividing  the 
amount  of  tax  savings  calculated  from 
the  tax  return  filed  during  the  review 
period  by  total  1984  export  sales  of 
brass  products.  We  determine  that  the 
estimated  net  bounty  or  grant  under  this 
program  is  0.62  percent  ad  valorem. 

We  verified  that  the  New  Zealand 
government  terminated  the  Export 
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Investment  Allowance  on  March  31. 
1983,  and  that  MMP  did  not  claim 
benefits  under  this  program  on  the  tax 
return  filed  subsequent  to  the  review 
period.  Thus,  the  duty  deposit  rate  for 
this  program  is  zero  percent  ad  valorem. 

D.  Increased  Exports  Taxation  Incentive 
(lETIJ 

During  verification,  our  examinations 
of  MMP's  1963  tax  return  further 
disclosed  that  the  company  claimed 
benefits  under  lETI.  From  1981  through 
1983.  New  Zealand  exporters  had  the 
option  of  continuing  to  claim  benefits 
under  lETI  or  of  switching  to  the  new 
Export  Performance  Taxation  Incentive 
program  (see  section  I.E  below).  Under 
the  lETI  program,  exporters  could  claim 
a  tax  deduction  proportionate  to  the 
company's  increased  export  earnings. 
Because  this  program  is  available  only 
to  exporters,  we  determine  that  lETl 
confers  a  bounty  or  grant. 

The  tax  savings  under  lETI  were 
calculated  in  the  same  manner  as 
outlined  in  the  above  sections.  To 
calculate  the  net  bounty  or  grant  under 
the  program,  we  divided  the  amount  of 
tax  savings  realized  in  the  1983  tax 
return  by  total  1984  export  sales.  We 
determine  that  the  estimated  net  bounty 
or  grant  under  this  program  is  6.17 
percent  ad  valorem. 

We  verified  that  the  New  Zealand 
government  terminated  the  lETI  program 
on  March  31. 1983.  and  that  MMP  did 
not  claims  benfits  under  this  program  in 
the  tax  return  filed  subsequent  to  the 
review  period.  Consequently,  the  duty 
deposit  rate  for  this  program  is  zero 
percent  ad  valorem. 

E.  Export  Performance  Taxation 
Incentive  (Section  156A,  Income  Tax 
Act  1976J  (EPTIJ 

Petitioners  alleged  that  the  New 
Zealand  government  provides  bounties 
or  grants  under  EPTI  to  encourage 
exports.  Under  the  1979  Amendment  of 
the  Income  Tax  Act  1976,  exporters 
receive  a  tax  credit  based  on  the  f.o.b. 
value  of  qualifying  goods  exported. 
Credits  are  available  as  a  deduction 
against  income  tax  payable.  If  the  tax 
credit  exceeds  the  income  tax  payable, 
the  remainder  is  paid  to  the  taxpayer  in 
cash.  The  rate  of  the  tax  credit  is 
dependent  upon  the  government 
predetermined  value-added  category 
into  which  the  product  falls.  The  amount 
of  the  tax  credit  in  calculated  by 
multiplying  die  appUcable  value-added 
category  rate  by  the  f.o.b.  value  of 
export  sales.  The  products  covered  by 
this  investigation  are  included  in  value- 
added  category  C  for  which  the 
corresponding  rate  is  9.1  percent. 
Because  this  program  is  available  only 


to  exporters,  we  determine  that  EPTI 
confers  a  bounty  or  grant. 

We  verified  that  the  New  Zealand 
government  terminated  the  lETI  program 
on  March  31. 1983.  and  the  MMP 
claimed  a  9.1  percent  EPTI  benefit  on 
the  tax  return  filed  subsequent  to  the 
review  period  but  prior  to  our 
preliminary  determination.  To  reflect  the 
fact  that  since  the  review  period  MMP 
has  received  EPTI  rather  than  lETI 
benefits,  we  are  using  the  verified  EPTI 
rate  as  best  information  available. 
Accordingly,  the  estimated  net  bounty 
or  grant  is  9.1  percent  ad  valorem  for 
duty  deposit  purposes. 

11.  Programs  Determined  Not  To  Confer 
Bounties  or  Grants 

We  determine  that  bounties  or  grants 
are  not  being  provided  to  manufacturers, 
producers,  or  exporters  in  New  Zealand 
of  low-fuming  brazing  copper  rod  and 
wire  under  the  following  programs. 

A.  Export  Credit  Insurance  From  the 
Export  Guarantee  Office  (EXGO) 

Established  by  the  Export  Guarantee 
Act  of  1964.  EXGO  is  a  government 
agency  which  provides  export  credit 
insurance  for  goods  and  services  sold 
outside  of  New  2^aland.  MMP  has  been 
a  policyholder  of  EXGO  since  fuly  2, 
1969,  and  has  obtained  export  credit 
insurance  for  export  shipments  to  the 
United  States  throughout  the  review 
period. 

The  Export  Guarantee  Act  mandates 
that  EXGO  secure  revenues  sufficient  to 
cover  all  its  expenses.  We  verified  that 
the  premiums  charged  by  EXGO  have 
been  sufficient  to  cover  operating  costs 
and  the  payment  of  claims  in  five  of  the 
last  seven  years.  Because  the  premiums 
charged  for  export  credit  insurance  are 
not  manifesUy  inadequate  to  cover  the 
long-term  operating  costs  and  losses  of 
the  program,  we  determine  that  the 
EXGO  export  credit  insurance  program 
does  not  confer  a  bounty  or  grant 

B.  Extraordinary  Depreciation 
Allowance 

Petitioners  alleged  that,  to  encourage 
export  production,  the  standard  rate  for 
the  first  year  depreciation  allowance  on 
new  and  second-hand  plant  and 
equipment  used  for  export  production  is 
25  percent.  We  verified  that  the  first 
year  depreciation  rate  of  25  percent  was 
available  on  an  equal  basis  to  all 
business  in  New  Zealand  and  was  not 
limited  to  export  production.  Since  the 
first  year  depreciation  allowance  is  not 
limited  to  a  specific  enterprise  or 
industry  or  to  a  group  of  enterprises  or 
industries,  we  determine  that  this 
program  is  not  countervailable. 


III.  Programs  Determined  Not  To  Be 
Used 

Based  on  our  vertification  of  the 
responses  of  MKB  and  the  government, 
we  determine  that  manufacturers, 
producers,  or  exporters  in  New  Zealand 
of  low-fuming  brazing  copper  rod  and 
wire  did  not  use  the  following  programs. 

A.  Export  Programme  Suspensory  Loan 
Scheme  (EPSLS) 

Petitioners  alleged  that  suspensory 
loans  for  up  to  40  percent  of  eligible 
expenditures  are  available  to 
established  exporters  who  increase  their 
net  foreign  exchange  earnings  through 
the  marketing  of  specific  goods  or 
services  in  a  designed  foreign  market.  If 
a  predetermined  sales  forecast  is 
accomplished,  the  suspensory  loan  is 
converted  into  a  grant;  if  the  forecast  is 
not  met  the  exporter  must  repay  the  loan 
with  interest. 

B.  Export  Programme  Grant  Scheme 
(EPGS) 

The  EPGS  was  superseded  by  the 
EPSLS  as  of  June,  1982.  However, 
petitioners  alleged  that  grants  under  the 
EPGS  could  continue  until  )une.  1985. 
Grants  under  the  EPGS  were  given  to 
exporters  to  encourage  marketing 
research  in  targeted  foreign  markets. 
The  grants,  amounting  to  64  percent  of 
budgeted  expenditures,  were  available 
for  up  to  three  years. 

C.  Industrial  Development  Plan 
Investment  Allowance  (IDPIA) 

Petitioners  alleged  that  an  export 
investment  allowance  of  up  to  40 
percent  of  the  cost  of  new 
manufacturing  plants  and  machinery  is 
available  to  industries  which  have  a 
significant  export  performance  but 
whose  products  do  not  qualify  for  the 
increased  exports  taxation  incentive. 

At  verification,  we  found  that  the 
IDPIA  is  actually  a  program  available  to 
any  industry,  regardless  of  export 
performance,  that  implements  an 
approved  development  plan  which 
meets  the  New  Zealand  government's 
policy  objectives  for  industrial 
development.  The  investment  allowance 
applies  to  new  plant  or  machinery 
acquired  under  the  industry  plan  and 
amounts  to  a  maximum  of  40  percent  of 
the  cost  of  the  new  plant  or  machinery. 

D.  Export  Suspensory  Loans  (ESL) 

Petitioners  alleged  that  the  New 
Zealand  Development  Finance 
Corporation  makes  suspensory  loans  for 
up  to  40  percent  of  actual  expeditures  on 
plants  and  machinery  used  in  the 
manufacturing  of  designated  products. 
The  suspensory  loans  are  repayable  at 


commercial  rates  but  can  become  grants 
if  the  borrower  meets  predetermined 
export  sales  targets. 

E.  Regional  Development  Investment 
Incentives 

Petitioners  alleged  that  the  New 
Zealand  government  offers  companies  a 
variety  of  regional  development 
incentives  for  regions  classified  as  either 
priority  regions  or  slow-growth  regions. 

F.  Flexible  Incentives  Under  the 
Investment  Unit  of  the  Department  of 
Trade  and  Industry 

Petitioners  alleged  that  various 
flexible  incentives  are  available  to 
industries  through  the  Investment  Unit 
of  the  Department  of  Trade  and 
Industry. 

G.  Exemption  From  Import  Duties  and 
Sales  Taxes 

Petitioners  alleged  that  full  or  partial 
waiver  of  import  duties  on  imports  of 
capital  equipment  and  qualifying  raw 
materials  used  to  manufacture  exports 
can  be  received  if  such  items  are  not 
available  domestically.  Petitioners  also 
alleged  that  sales  tax  paid  on  equipment 
and  intermediate  goods  used  to  produce 
goods  for  export  may  be  refunded. 

//.  Export  Production  Assistance 
Scheme 

Petitioners  alleged  that  import 
licensing  concessions  are  provided  to 
companies  which  import  materials  for 
incorporation  into  goods  to  be  exported. 
Such  concessions  may  include 
additional  availability  of  import  licenses 
on  components  for  incorporation  in 
goods  to  be  exported. 

/.  Export  Promotion  From  the  Export- 
Import  Corporation 

Petitioners  alleged  that  the  Export- 
Import  Corporation,  created  by  the  New 
Zealand  government,  assists  exporters 
with  marketing  overseas,  negotiating 
contracts,  arranging  for  the  importation 
of  goods,  and  generally  promoting  New 
Zealand  exports. 

/.  Research  and  Development 
Assistance 

Petitioners  alleged  that  the  New 
Zealand  government  provides  grants 
and  investment  financing  for  research 
and  development  through  the  Industrial 
Research  and  Development  Grants 
Advisory  Committee  and  the  Applied 
Technology  Program  administered  by 
the  Development  Finance  Corporation. 

K,  Export  Credits  From  the 
Development  Finance  Corporation 

Petitioners  alleged  that  the 
Development  Finance  Corporation 
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provides  credits  for  exporters  below 
commercial  rates. 

IV.  Program  Found  Not  To  Exist 

Based  on  our  verification  of  the 
responses  of  MKB  and  the  government, 
we  determine  that  industry  investment 
allowances  are  only  available  under 
IDPIA  {see  Section  III.  C.  above)  and 
that  the  following  program  does  not 
exist. 

A.  Industry  Study  Investment  Allowance 

Petitioners  alleged  that  when  a 
company  participates  in  an  industry 
study  which  results  in  a  plan  for  the 
industry  it  is  eligible  for  an  investment 
allowance  for  a  percentage  of  the  costs 
incurred  for  projects  approved  under  the 
industry  plan. 

Petitioners'  Comment 

Petitioners  contend  that  the  lETI  and 
EMDTI  export  tax  incentives  and  the 
export  and  regional  investment 
allowances  claimed  in  the  1983  tax  year 
by  MMP  are  countervailable.  Since  the 
benefits  from  these  tax  programs  were 
received  in  the  1984  review  period,  these 
benefits  should  be  included  in  the  final 
determination  in  accordance  with  the 
Department's  tax  methodology. 

DOC  Position 

We  have  determined  that  these  1983 
tax  benefits  are  countervailable  and 
have  included  them  in  the  estimated  net 
bounty  or  grant  of  7.03  percent  ad 
valorem  for  the  review  period.  However, 
we  verified  that  the  lETI  tax  program 
and  the  export  and  regional  incentive 
allowances  were  terminated  by  the  New 
Zealand  government  on  March  31, 1983, 
and  that  the  respondent  did  not  claim 
any  benefits  under  these  programs  in  the 
1984  tax  year.  Since  the  review  period 
and  prior  to  our  preliminary 
determination,  benefits  under  these 
programs  have  not  been  accorded  to 
U.S.  imports  of  low-fuming  brazing 
copper  rod  and  wire  from  New  Zealand: 
therefore,  we  have  set  a  duty  deposit 
rate  of  9.17  percent  ad  valorem  which 
excludes  these  programs. 

Respondents'  Comments 

Comment  1.  Respondents  contend  that 
the  1984  qualifying  expenditures 
applicable  under  EMDTI  to  U.S.  imports 
of  low-fuming  brazing  copper  rod  and 
wire  from  New  Zealand  were  verified  to 
be  lower  than  the  1984  qualifying 
EMDTI  expenses  used  in  the  preliminary 
determination.  Respondents  argue, 
therefore,  that  the  verified  actual  EMDTI 
expenses  for  1984  should  be  used  in  the 
final  determination. 

DOC  Position.  We  are  required  to  use 
only  verified  information  in  final 


countervailing  duty  determinations.  In 
accordance  with  our  tax  methodology, 
we  used  verified  information  on 
respondent's  actual  qualifying  EMDTI 
expenses  for  the  1983  rather  than  the 
1984  tax  year  for  calculating  the 
countervailable  benefits  under  the 
EMDTI  program. 

Comment  2.  Respondents  argue  that 
EPTI  is  not  a  tax  program  requiring  a 
cash  flow  analysis  under  the 
Department's  traditional  tax 
methodology.  Respondents  maintain 
that  EPTI  tax  benefits  are  earned  on  a 
sale-by-sale  basis  at  uniform  tax  credit 
rates  statutorily  established  for  specific 
tax  years.  The  Department  has  verified 
that  under  the  New  Zealand 
government's  schedule  for  phasing-out 
the  EPTI  program,  respondents'  exports 
of  luw-fuming  brazing  copper  rod  and 
wire  to  the  U.S.  will  earn  a  4.55  percent 
EPTI  credit  during  MMFs  1986  tax  year 
(August  1  1985  to  July  31, 1986),  a  2.275 
percent  EPTI  credit  during  MMFs  1987 
tax  year  (August  1. 1986  to  July  31. 1987). 
and  no  more  credits  on  or  after  August 
1, 1987.  Respondents  conclude  that  any 
EPTI  tax  credits  can  be  offset  precisely 
by  assessing  a  countervailing  duty  rate 
equal  to  the  specified  EPTI  credit  rates 
in  effect  during  the  tax  years  of  the 
phase-out  period. 

DOC  Position.  We  disagree.  We 
believe  that  tax  benefits  are 
countervailable  when  a  company 
actually  receives  the  benefits,  rather 
than  when  a  company  becomes  eligible 
to  receive  them.  "Tax  law  changes,  such 
as  the  EPTI  phase-out  schedule,  cannot 
be  considered  to  be  in  effect  until  fully 
implemented  by  the  government  and 
used  by  the  respondent.  We  verified  that 
MMP  claimed  and  received  a  9.10 
percent  EPTI  tax  credit  in  its  most 
recently  completed  tax  return,  filed  in 
November  1984  and  covering  MMFs 
1984  tax  year.  We  also  verified  that 
MMP  will  be  eligible  to  claim  a  9.10 
percent  EPTI  credit  for  its  1985  tax 
return,  which  is  scheduled  to  be  filed  in 
November  1985. 

The  4.55  percent  EPTI  credit  will  not 
be  available  to  MMP  until  the 
company's  1986  fiscal  year.  and.  under 
our  tax  methodology,  these  benefits  are 
not  effectively  realized  until  the  year  in 
which  the  1986  tax  return  is  filed.  As 
such,  current  exports  to  the  U.S.  of  low- 
fuming  brazing  copper  rod  and  wire  are 
benefiting  fixim  a  bounty  or  grant  equal 
to  the  9.1  percent  EPTI  rate,  which  is  the 
rate  we  are  using  for  duty  deposit 
purposes.  If  the  scheduled  EPTI  changes 
are  claimed  in  future  tax  returns,  we  will 
consider  these  changes  in  an 
administrative  review  under  section  751 
of  the  Act,  if  one  is  requested. 
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Comment  3.  Respondents  contend  that 
the  accelerated  first  year  depreciation 
allowance  on  new  plant  and  equipment 
is  not  countervailable  because,  as 
verified,  this  allowance  is  legally 
available  on  an  equal  basis  to  and  is 
uniformly  taken  by  any  taxpayer  in 
business  in  New  Zealand. 

DOC  Position.  We  agree.  See  our 
discussion  of  this  issue  in  section  Il.B. 

Comment  4.  Respondents  ai;gue  that 
no  tax  credits  taken  by  A.W.  Fraser  & 
Sons,  F,td.  (AWF).  a  60  percent  owned 
New  Zealand  subsidiary  of  MKB.  should 
be  allocated  to  either  MKB  or  MMP 
because  (1)  AWF  does  not  produce  low- 
fuming  brazing  copper  rod  and  wire;  (2) 
AWF  operates  independently  of  MMP. 
with  no  transfer  of  production  between 
the  two  foundries;  and  (3)  AWF  cannot 
transfer  profits  or  losses  for  tax 
purposes  to  MKB  or  MMP  under  New 
Zealand  tax  law. 

DOC  Position.  We  agree  and  have  not 
allocated  any  tax  credits  received  by 
AWF  to  MKB  or  MMP  for  purposes  of 
this  final  determination. 

Verification 

In  accordance  with  section  776(a)  of 
the  Act.  we  verified  the  data  used  in 
making  our  final  determination.  During 
verification  we  followed  normal 
verification  procedures,  including 
meeting  with  government  officials  and 
inspection  of  documents  as  well  as  on- 
site  inspection  of  the  accounting  records 
of  the  company  producing  and  exporting 
the  merchandise  under  investigation  to 
the  United  States. 

Administrative  Procedures 

We  afforded  interested  parties  an 
opportunity  to  present  oral  views  in 
accordance  with  our  regulations  (19  CFR 
355.35).  A  public  hearing  was  not 
requested.  In  accordance  with  the 
Department's  regulations  (19  CFR 
355.34(a)),  written  views  have  been 
received  and  considered  in  this 
determination. 

Suspension  of  Liquidation 

The  suspension  of  liquidation  ordered 
in  our  preliminary  affirmative 
countervailing  duty  determination  shall 
remain  in  effect  until  further  notice.  The 
estimated  net  bounty  or  grant  is  7.03 
percent  ad  valorem  for  the  review 
period  and  9.17  percent  ad  valorem  for 
duty  deposit  purposes.  In  accordance 
with  section  706(a)(3)  of  the  Act,  we  are 
directing  the  United  States  Customs 
Service  to  require  a  cash  deposit  in  the 
amount  indicated  above  for  each  entry 
of  the  subject  merchandise  from  New 
Zealand  which  is  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 


notice  in  the  Federal  Register  and  to 
assess  countervailing  duties  in 
accordance  with  sections  706(a)(1)  and 
751  of  the  Act. 

This  notice  is  published  in  accordance 
with  section  705(d)  of  the  Act  (19  U  S.C. 
1671d(d)). 
Theodora  W.  Wu. 

Acting  Assistant  Secretary  for  Trade 

Administration. 

July  29. 1985. 

|FR  Doc.  85-1B517  Filed  «-2-«;  &45  am) 
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Final  Negative  Countervailing  Duty 
Determination;  Low-Fuming  Brazing 
Copper  Rod  and  Wire  From  South 
Africa 

AQENCV:  Import  Administration. 
International  Trade  Administration, 
Commerce. 
action:  Notice. 

summary:  We  determine  that  no 
benefits  which  constitute  bounties  or 
grants  within  the  meaning  of  the 
countervailing  duty  law  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  the  Republic  of  South 
Africa  of  low-fuming  brazing  copper  rod 
and  wire.  Therefore,  our  final 
countervailing  duty  determination  is 
negative. 

EFFECTIVE  DATE:  August  5,  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Tillman,  Kenneth  Haldenstein 
or  Laura  Winfrey.  Office  of 
Investigations,  import  Adminstration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue.  NW.. 
Washington,  D.C.  20230;  telephone:  (202) 
377-2438,  377-4136,  or  377-0160. 
SUPPLEMENTARY  INFORMATION: 

Fmal  Determination 

For  purposes  of  this  investigation,  the 
following  programs  are  determined  to  be 
countervailable.  however,  the 
respondent  did  not  use  benefits  under 
these  programs  during  the  period  for 
which  we  are  measuring  bounties  or 
grants  or  for  the  tax  year  subsequent  to 
the  review  period: 

•  Categories  A  and  B  of  the  Export 
Incentive  Scheme  (Section  11  (bis)  6,  7 
and  8  of  the  Income  Tax  Act) 

•  Category  D  of  the  Export  Incentive 
Scheme  (Section  11  (bis)  1-5  of  the 
Income  Tax  Act) 

Although  we  have  determined  these 
programs  to  be  countervailable,  the 
respondent  received  no  benefits  during 
the  period  for  which  we  are  measuring 
bounties  or  grants.  Therefore,  we 


determine  that  no  benefits  which 
constitute  bounties  or  grants  within  the 
meaning  of  section  303  of  the  Tariff  Act 
of  1930.  as  amended,  are  being  provided 
to  manufacturers,  producers,  or 
exporters  in  the  Republic  of  South 
Africa  of  low  fuming  brazing  copper  rod 
and  wire. 

Case  History 

On  February  19. 1985,  we  received  a 
petition  in  proper  form  from  American 
Brass,  Century  Brass,  and  Cerro  Metal 
Products  of  Rolling  Meadows,  IL, 
Waterbury.  CT.  and  Bellefonte.  Pa. 
respectively,  filed  on  behalf  of  the  U.S. 
low-fuming  brazing  copper  rod  and  wire 
industry.  In  compliance  with  the  filing 
requirements  of  §  355.26  of  our 
regulations  (19  CFR  355.26).  the  petition 
alleges  that  manufacturers,  producers, 
or  exporters  in  South  Africa  or  low- 
fuming  brazing  copper  rod  and  wire 
receive  directly  or  indirectly  benefits 
which  constitute  bounties  or  grants 
within  the  meaning  of  section  303  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act). 
On  May  10.  a  letter  supporting  the 
petition  was  filed  by  J.W.  Harris 
Company  of  Cincinnati,  Ohio,  another 
domestic  producer  of  low-fuming 
brazing  copper  rod  and  wire. 

We  found  that  the  petition  contained 
sufficient  grounds  upon  which  to  initiate 
a  countervailing  duty  investigation,  and 
on  March  11, 1985,  we  initiated  an 
investigation  (50  Fed.  Reg.  11005).  We 
stated  that  we  expected  to  issue  a 
preliminary  determination  by  May  15, 
1985. 

Since  South  Africa  is  not  a  "country 
under  the  Agreement"  within  the 
meaning  of  section  701(b)  of  the  Act  and 
the  merchandise  being  investigated  is 
dutiable,  sections  3G3(a)(l)  and  (b)(1)  of 
the  Act  apply  to  this  investigation. 
Accordingly,  petitioners  are  not  required 
to  allege  that,  and  the  U.S.  International 
Trade  Commission  is  not  required  to 
determine  whether,  imports  of  the 
subject  merchandise  from  South  Africa 
materially  injure,  cr  threaten  material 
injury  to,  a  U.S.  industry. 

We  sent  questionnaires  to  the 
government  of  South  Africa  and  the 
producers  of  low-fuming  brazing  copper 
rod  and  wire  on  March  22. 1985.  On 
April  23, 1985,  we  received  responses  to 
our  questionnares  from  the  government 
of  South  Africa  and  from  McKechnie 
Brothers  South  Africa  (PTY)  Ltd. 
("McKechnie"),  the  only  manufacturer  in 
South  Africa  exporting  the  products 
under  investigation  to  the  United  States. 

On  May  23, 1985.  we  published  our 
preliminary  determination  that  no 
benefit  constituting  bounties  or  grants 
are  being  provided  to  manufacturers, 
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producers  or  exporters  in  South  Africa 
of  low-fuming  brazing  copper  rod  and 
wire  (50  Fed.  Reg.  21328).  We  conducted 
verfication  of  the  responses  of  the 
government  of  South  Africa  and 
McKechnie  from  May  28, 1985.  to  June  6, 
1985. 

Our  notice  of  preliminary 
determination  gave  interested  parties  an 
opportunity  to  submit  oral  and  written 
views.  We  received  written  views  from 
interested  parties  and  have  taken  them 
into  consideration  in  this  determination. 

Standing 

On  March  20. 1985,  Aufhauser 
Brothers  Corporation  ("Aufauser") 
requested  that  we  rescind  our  initiation 
of  this  investigation,  alleging  that  the 
petitioners  had  not  filed  "on  behalf  of" 
the  domestic  industry,  as  required  by 
section  702  of  the  Act.  We  found  at  the 
preliminary  determination  that  the 
information  provided  by  Aufhauser  did 
not  rebut  the  evidence  on  the'  record  that 
the  petition  was,  in  fact,  filed  on  behalf 
of  the  U.S.  industry  (50  FR  21328).  We 
have  received  no  further  evidence  to 
change  that  determination. 

Scope  of  InvestigatifMi 

The  products  covered  by  this 
investigation  are  low-fuming  brazing 
copper  rod  and  wire,  principally  of 
copper  and  zinc  alloy  ("brass"),  of 
varied  dimension  in  terms  of  diameter, 
whether  cut-to-length  or  coiled,  whether 
bare  or  flux-coated,  currently  classified 
in  the  Tariff  Schedules  of  the  United 
States  Annotated  (TSUSA),  under  items 
612.6205,  612.7220  and  653.1500.  The 
chemical  composition  of  the  product 
under  investigation  is  defined  by  Copper 
Development  Association  (CDA) 
standards  680  and  661. 

Analysis  of  Programs 

Throughout  this  notice,  we  refer  to 
certain  general  principles  applied  to  the 
facts  of  this  investigation.  These 
principles  are  described  in  the 
"Subsidies  Appendix"  attached  to  the 
notice  of  "Cold-Rolled  Carbon  Steel 
Flat-Rolled  Products  from  Argentina; 
Final  Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order,"  which  was  published  in  the 
April  26, 1984  issue  of  the  Federal 
Register  (49  FR  18006). 

For  purposes  of  this  determination  the 
period  for  which  we  are  measuring 
bounties  or  grants  ("the  review  period") 
is  ]july  1, 1983,  through  June  30. 1984. 
which  corresponds  to  the  government 
and  company  fiscal  year. 

Based  upon  our  analysis  of  the 
petition,  the  responses  to  our 
questionnaire,  our  verification,  and 


comments  submitted  by  interested 
parties  we  determine  the  following. 

I.  Programs  Detenmned  To  Be 
Countervailable 

We  determine  that  the  following 
programs  are  countervailable  and  are 
available  to  manufacturers,  producers, 
or  exporters  in  South  Africa  of  low- 
fuming  brazing  copper  rod  and  wire. 

A.  Categories  A  and  B  of  the  Export 
Incentive  Scheme  (Section  11  (bis)  6.  7, 
and  8  of  the  Income  Tax  Act) 

The  petitioners  alleged  that  the  South 
African  government  provides  bounties 
or  grants  under  the  Export  Incentive 
Scheme,  which  consists  of  four 
categories  of  benefits  to  encourage 
exports.  Categories  A,  B,  and  D  are 
discussed  below,  and  Category  C  is 
discussed  in  the  section  of  this  notice 
entitled  "Programs  Determined  Not  to  be 
Used." 

Category  A  of  the  Export  Incentive 
Scheme  provides  for  a  tax  credit 
allowing  exporters  to  reduce  income  tax 
payable  by  50  percent  of  the  value  of  the 
Customs  Tariff  applicable  to  inputs  used 
in  the  production  of  goods  for  export. 
Category  A  benefits  can  be  claimed 
whether  such  inputs  are  actually 
imported  or  ace  purchased  from  local 
suppliers.  Category  A  tax  credits  which 
have  been  approved,  but  not  used,  may 
be  carried  forward  indefinitely.  The 
tariff  on  the  input  (zinc)  of  low-fuming 
brazing  rod  and  wire  was  removed  in 
November,  1983.  Since  that  time,  exports 
of  the  subject  merchandise  have  not 
been  eligible  for  benefits  under  Category 
A.  Category  A  tax  credits  have  been 
accrued  by  McKechnie  since  1981. 
McKechnie  did  not  use  these  accrued 
Category  A  benefits  to  reduce  its  taxes 
payable  dtuing  the  review  period. 

Category  B  of  the  Export  Incentive 
Scheme  provides  a  tax  credit  which 
allows  exporters  to  reduce  income  tax 
payable  by  10  percent  of  the  value- 
added  on  goods  which  are  subsequently 
exported.  This  tax  credit  only  applies  to 
domestically  manufactured  goods  which 
are  protected  by  tariffs  imposed  on  the 
imports  of  the  same  good.  Brazing  rod 
and  wire  is  such  a  protected  commodity. 
Category  B  tax  credits  which  have  been 
approved,  but  not  used,  may  be  carried 
forward  indefinitely.  McKechnie  has 
received  entitlement  to  benefits  under 
this  program  since  1981,  though  it  did 
not  use  these  credits  during  the  review 
period. 

Because  Categories  A  and  B  tax 
credits  are  available  only  to  exporters, 
we  determine  that  both  programs  are 
countervailable.  For  tax  programs, 
however,  we  generally  determine  the 
value  of  the  bounty  or  grant  by 


calculating  the  amount  of  the  benefit 
based  on  the  tax  return  filed  during  tlie 
review  period.  During  the  review  period 
and  for  the  tax  return  filed  the  year 
following  the  review  periodL  McKechnie 
did  not  receive  any  benefits  under  these 
programs  because,  while  it  accrued 
Category  A  and  B  tax  credits,  it  did  not 
use  them  and  thus  there  was  no  effect 
on  McKechnie's  tax  hability.  Therefore. 
althou^  we  determine  that  these 
programs  ar  countervailable.  we  find  tlie 
estimated  net  countervailable  benefits 
to  be  zero. 

B.  Category  D  of  the  Export  Incentive 
Scheme  (Section  11  (bis)  IS  of  the 
Income  Tax  Act) 

Category  D  of  the  Export  Incentive 
Scheme  allows  exporters  to  claim  an 
extra  75  percent  (or  if  export  turnover 
goals  are  exceeded,  100  percent) 
deduction  fit)m  taxable  income  for 
mariceting  allowances  such  as.  but  not 
limited  to,  market  research,  advertising 
trade  fair  participation,  and  the  Credit 
Guarantee  Insurance  Corporation  of 
South  Africa,  Ltd.  These  tax  deductions 
are  for  South  African  exporters  whose 
goods  have  undergone  a  process  of 
manufactiu^  in  the  Republic  of  South 
Africa.  These  deductions  have  been 
claimed  by  McKechnie  since  1981. 
Although  Mckechnie  has  claimed  these 
deductions,  these  deductions  did  not 
decrease  McKechnie's  tax  liabilities 
during  the  review  period,  since 
McKechnie  would  have  had  a  tax  loss 
independent  of  these  deductions.  Since 
these  tax  deductions  are  available  only 
to  exporters,  we  determine  that  they  are 
countervailable.  However,  because 
McKechnie's  tax  liability  was  not 
affected  by  the  application  of  these 
benefits  on  the  tax  return  filed  during 
the  review  period  or  for  the  tax  return 
filed  the  year  following  the  review 
period,  the  estimated  net 
countervailable  benefit  is  zero. 

II.  Programs  Determined  Not  to  Confw 
Bounties  or  Grants 

We  determine  that  bounties  or  grants 
are  not  being  provided  to  manufacturers. 
producers,  or  exporters  in  South  Africa 
of  low-fuming  brazing  copper  rod  and 
wire  under  the  follo%ving  programs. 

A.  Certain  Investment  A/Jowances 

The  respondent  received  certain  tax 
investment  allowances  under  section  12 
of  the  Income  Tax  Act  during  the  leview 
period.  These  allowances  permit 
deductions  from  taxable  income,  which 
may  exceed  the  cost  of  buildings  and/or 
machinery  to  which  they  are  applicable. 
The  income  Tax  Act  does  not  limit  these 
allowances  to  a  specific  industry  or 
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enterprise,  or  group  of  industries  or 
enterprises.  Further,  we  found  at 
verification  that  these  allowances  are 
claimed  by  a  wide  variety  of  industries. 
Therefore,  these  allowances  do  not 
confer  bounties  or  grants. 

B.  Export  Credit  Re-Insurance  Program 

The  Export  Credit  Re-Insurance 
Program  provides  re-insurance  coverage 
to  exporters  for  foreign  exchange  and 
political  risks  insured  by  the  private 
Credit  Guarantee  Insurance 
Corporation.  McKechnie  used  foreign 
exchange  and  political  risk  re-insurance 
from  the  Government  of  South  Africa 
during  the  review  period.  We  found  at 
verification  that  the  premium  rates 
charged  in  the  re-insurance  program  are 
adequate  to  cover  the  program's  long- 
term  costs  and  losses.  Therefore,  we 
determine  that  the  program  does  not 
confer  a  bounty  or  grant. 

III.  Programs  Determined  Not  To  Be 
Used 

We  determine  that  the  following 
programs  have  not  been  used  by 
manufacturers,  producers,  and  exporters 
of  low-fuming  brazing  copper  rod  and 
wire  from  South  Africa. 

A.  Beneficiation  Allowances 

Under  section  ISA  of  the  Income  Tax 
Act,  manufacturers  may  deduct  the  cost 
of  investment  in  plants,  machinery, 
building  or  building  improvements  used 
in  refining  (but  not  simply  purifying) 
mined  base  minerals  from  taxable 
income  derived  from  mining  operations 
where  the  refined  mineral  is  sold  for 
export.  McKechnie  did  not  qualify  or 
apply  for  this  allowance. 

B.  Railroad  Rate  Subsidies 

Petitioners  alleged  that,  as  the 
Department  has  found  in  prior  cases,  the 
South  African  Transport  Services 
("SATS"),  the  government-owned  rail 
system,  may  be  providing  rail  services 
to  McKechnie  for  export  sales  at  rates 
which,  between  the  factory  and  the  port, 
were  lower  than  the  rates  between  the 
same  points  for  domestic  sales  (see 
"Final  Affirmative  Countervailing  Duty 
Determinations.  Certain  Steel  Products 
from  South  Africa"  (47  Fed.  Reg.  39379. 
September  7, 1982)).  The  petitioners  also 
alleged  that  rail  transportation  of  raw 
materials  used  in  brazing  rod  and  wire 
alloys  which  are  destined  for  export 
enjoy  preferential  rates  over  rail 
transportation  of  the  same  raw 
materials  used  in  brazing  rod  and  wire 
alloys  destined  for  domestic 
consumption. 

We  found  at  verification  that 
McKechnie  makes  all  export  shipments 
of  the  subject  merchandise  in 


containers.  Until  April  1984,  McKechnie 
shipped  its  goods  for  export  at  the 
published  export  tariff  rate.  In  April 
1984.  a  shipping  company  used  by 
McKechnie  negotiated  a  flat  across-the- 
board  rate  with  SATS  for  all 
containerized  shipments  regardless  of 
whether  the  goods  are  sold  for  domestic 
consumption  or  export. 

Therefore,  since  April  1984.  export 
tariff  rates  have  not  been  used  by 
McKechnie  for  export  shipments  of  low- 
fuming  brazing  rod  and  wire.  As  such, 
any  low-fuming  brazing  rod  and  wire 
that  may  have  been  accorded  benefits 
before  April  1984,  under  this  program  is 
not  likely  to  enter  the  United  States  on 
or  after  the  date  of  the  initiation  of  this 
investigation.  We  found  at  verification 
that  the  contracted  Hat  fee  was  used  by 
McKechnie  for  any  type  of  containerized 
rail  shipment,  domestic  or  export. 
Therefore,  we  determine  that 
McKechnie  did  not  receive  a 
countervailable  benefit  in  the  form  of 
preferential  rail  rates  for  export 
shipments. 

With  respect  to  rail  shipments  of 
inputs  used  in  the  manufacture  of  low- 
fuming  brazing  rod  and  wire,  we 
reviewed  at  verification  all  the  types  of 
tariffs  used  by  SATS  for  rail  shipments 
of  any  product  in  South  Africa  and 
found  that  SATS  does  not  provide 
differential  rates  for  shipments  of 
materials  to  be  incorporated  into 
products  for  export  as  opposed  to 
products  to  be  sold  domestically. 

C.  Industrial  Development  Corporation 
Loans 

The  Industrial  Development 
Corporation  (IDC),  a  South  African 
government  corporation,  provides  fur  ^.s 
for  the  purposes  of  establishing  new 
export  capacity  throughout  the  country 
and  housing  in  decentralized  areas. 
McKechnie  has  not  received  any  IDC 
loans. 

D.  Category  C  Benefits  Under  the  Export 
Incentive  Scheme 

Category  C  of  the  Export  Incentive 
Scheme  allows  exporters  to  be 
reimbursed  for  certain  marketing 
allowances  in  the  form  of  cash  grants. 
During  the  review  period.  McKechnie 
did  not  receive  benefits  under  Category 

E.  Other  Programs 

The  following  programs  were 
investigated  in  prior  cases.  Respondent 
provided  us  with  information  on  these 
programs  for  this  investigation. 
McKechnie  did  not  use  these  programs. 

•  Exemption  from  stamp  duties  and 
other  taxes: 


•  Homeland  development,  regional 
decentralization,  and  "growth  point" 
benefits;  and 

•  Benefits  for  appointment  of  agents 
outside  the  Republic  of  South  Africa 
under  section  17  of  the  Income  Tax  Act. 

Petitioners'  Comments 

Comment  1.  Petitioners  argue  that 
benefits  to  McKechnie  under  Categories 
A  and  B  of  the  South  African  Export 
Incentive  Scheme  constitute  a  current 
benefit  to  McKechnie  in  the  form  of  an 
accured  credit  fund  and  a  lump  sum 
benefit  for  the  future.  Further,  they  argue 
that  Mckechnie's  credit  standing  and 
ability  to  raise  and  generate  funds  is 
enhanced  by  the  very  existence  of  these 
accrued  credits.  Petitioners  contend 
that,  should  the  Department  be  unable 
to  quantify  the  net  benefit  received  at 
present,  at  a  minimum,  the  Department 
must  issue  an  affirmative  final 
determination  in  recognition  of  the  fact 
that  McKechnie  is  accruing  credits. 

DOC  Positions.  We  disagree.  The 
benefit  from  a  tax  credit  is  measured  by 
the  effect  the  credit  has  on  taxes 
payable.  Because  it  is  in  a  tax  loss 
position,  the  receipt  of  Categories  A  and 
B  credits  did  not  affect  McKechnie's 
current  tax  liability.  Further,  petitioners' 
argument  regarding  the  effect  of  these 
accrued  credits  on  McKechnie's  credit 
standing  and  ability  to  raise  and 
generate  funds  is  unsubstantiated. 
Regardless,  it  is  Department  policy  to 
disregard  the  secondary  effects  of 
subsidies. 

Petitioners'  suggestion  that 
McKechnie  will  likely  benefit  from  these 
countervailable  credits  at  some  point  in 
the  future  is  speculation  that  is  not 
supported  by  the  facts  on  the  record.  At 
verification  we  found  that  the  tax  return 
filed  by  McKechnie  subsequent  to  the 
review  period  demonstrates  that 
McKechnie  continues  to  be  in  a  tax  loss 
position  and  thus  continues  not  to  use 
these  benefits.  In  contrast  to 
investigations  where  the  Department 
has  knowledge  of  receipt  of  benefits 
under  a  countervailable  program 
subsequent  to  our  review  period,  we 
have  no  knowledge  of  and  the  record 
does  not  support  a  prospect  for,  future 
use  of  these  accured  credits  by 
McKechnie.  Under  these  circumstances, 
we  believe  it  appropriate  to  issue  a  final 
negative  determination.  Should 
petitioners  make  a  reasonable  allegation 
in  the  future  that  McKechnie's  financial 
position  has  changed,  indicating  that  it 
is  using  the  benefits  from  these 
programs,  the  Department  will 
reexamine  this  issue  in  a  new 
investigation. 
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Comment  2.  Petitioners  argue  that 
McKechnie's  tax  losses,  which  are 
increased  by  Category  D  deductions,  are 
currently  being  used  to  cover  deferred 
taxation.  Therefore,  they  contend  that 
McKechnie  is  receiving  a  current  benefit 
from  these  deductions. 

DOC  Position.  The  deferred  taxation 
referred  to  by  petitioners  is  described  in 
McKechnie's  statement  of  accounting 
policies  as  a  provision  for  potential  tax 
liability  arising  from  all  significant 
temporary  differences  between  financial 
statement  income  and  taxable  income. 
We  found  at  verification  that  the  full 
amount  of  McKechnie's  losses  are  being 
carried  forward  in  a  cumulative  fashion 
from  year  to  year  and  are  not  being  used 
to  offset  current  or  past  taxes  payable. 

Comment  3.  Petitioners  contend  that 
McKechnie  receives  a  rail  rate  subsidy 
from  SATS  through  the  contracted 
containerized  shipping  rates  to  the 
shipping  company  Saftainer.  Petitioners 
argue  that  because  the  rate  per 
container  in  Saftainer's  contract  is  the 
same  as  SATS'  tariff  rates  for  exported 
containers  and  because  the  contract 
stipulates  that  Saftainer  will  ship  a 
monthly  minimum  number  of  containers 
from  lohannesberg  to  Durban,  Saftainer 
is  in  effect  receiving  SATS'  preferential 
export  rate  for  its  export  shipments. 
Petitioners  contend  that  the  existence  of 
Saftainer  as  middleman  does  not 
eliminate  the  subsidy  being  received  by 
McKechnie  from  SATS. 

DOC  Position.  We  disagree.  Although 
Saftainer's  contract  does  stipulate  a 
minimum  monthly  number  of  shipments 
between  Johannesberg  and  Durban, 
there  is  no  requirement  that  any  of  these 
shipments  be  for  export.  To  the 
contrary,  the  contract  provides  Saftainer 
with  a  fixed  fee  for  containerized 
shipments  of  any  type,  domestic  or 
export,  full  or  empty.  Although 
McKechnie  did  not  make  domestic 
containerized  shipments  of  the  subject 
merchandise  during  the  period  of 
review,  we  found  at  verification  that 
McKechnie  used  Saftainer's  contract  to 
make  domestic  containerized  shipments 
of  some  of  its  other  products  at  the  same 
rate  as  its  export  shipments  of  the 
subject  merchandise.  For  these  reasons, 
we  determine  that  McKechnie  is  not 
receiving  preferential  terms  for  export 
shipments  as  compared  to  domestic 

Comment  4.  Petitioners  argue  that  the 
DOC  did  not  investigate  the  following 
three  allegations  that  have  a  bearing  on 
whether  McKechnie  was  actually  in  a 
tax  loss  position  during  the  review 
period: 

1.  whether  profit  and  loss  shifting  was 
occurring  between  McKechnie  and  its 
related  companies; 


2.  whether  companies  related  to 
McKechnie  are  receiving  government 
subsidies  which  flow  forward  to 
McKechnie;  and 

3.  whether  McKechnie  is  receiving 
certain  private  subsidies  from  a 
company  related  to  it. 

DOC  Position.  We  found  at 
verification  that  McKechnie  files  its  own 
tax  returns,  compiles  its  own  audited 
financial  statements  and  does  not  shift 
profits  or  losses  with  related  companies. 
We  further  found  that  under  South 
African  tax  law,  companies  are  not 
allowed  to  consolidate  for  tax  purposes. 
As  a  result,  we  did  not  investigate 
whether  related  companies  received 
government  subsidies  because  we 
would  find  no  basis  for  attributing  any 
of  the  benefit  under  such  subsidies,  if 
they  existed,  to  McKechnie.  We  also 
found  at  verification  that  none  of  the 
companies  with  an  ownership  interest  in 
McKechnie  are  owned,  in  whole  or  in 
part,  by  the  Government  of  South 
Africa.  Absent  evidence  of  government 
ownership  or  governmental  direction,  it 
is  our  standard  practice  not  to 
investigate  financial  transactions 
between  related  entities  because  we 
view  these  merely  as  intracorporate 
transfers  of  funds. 

Respeodents'  Comments 

Comment  1.  Respondent  argues  that 
McKechnie  is  not  receiving  any  current 
benefits  under  Categories  A  and  B  of  the 
Export  Incentive  Scheme. 

DOC  Position.  We  agree.  See  the  DOC 
position  on  Petitioners'  Comment  1. 

Comment  2.  Respondents  argue  that 
no  Category  D  deductions  have  been 
utilized  by  McKechnie  in  the  past  five 
years  to  reduce  its  tax  obligations  and 
therefore  no  Category  D  benefits  have 
been  provided  to  the  company. 

DOC  Position.  We  agree.  See  the  DOC 
position  on  Petitioners'  Comment  2. 

Comment  3.  Respondents  argue  that 
no  railage  preferences  are  given  for 
export  shipments  of  low-fuming  brazing 
copper  rod  and  wire  to  McKechnie. 

DOC  Position.  We  agree.  See  the  DOC 
position  on  Petitioners'  Comment  3. 

Verification 

In  accordance  with  section  776(a)  of 
the  Act,  we  verified  the  data  used  in 
making  our  final  determination.  During 
verification  we  followed  normal 
verification  procedures,  including 
meetings  with  government  officials  and 
inspection  of  documents,  as  well  as  on- 
site  inspection  of  the  accounting  and  tax 
records  of  the  company  producing  and 
exporting  the  merchandise  under 
investigation  to  the  United  States. 


Administrative  Procedures 

We  afforded  interested  parties  an 
opportunity  to  present  oral  views  in 
accordance  with  our  regulations  (19  CFF 
355.35(a]).  A  public  hearing  was  not 
requested,  in  accordance  with  the 
Department's  regulations  (19  CFR 
355.34(a)).  ivritten  views  have  been 
submitted  and  considered  in  this 
determination. 

This  notice  is  published  pursuant  to 
section  705(d)  of  the  Act  (19  U.S.C 
1671d(d). 
Theodon  W.  Wu. 

Acting  Assistant  Secretary  for  Trade 

Administration 

[FR  Doc.  85-18518  Filed  B-2-8S:  8:45  am] 
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COPYRIGHT  ROYALTY  TRIBUNAL 

(Docket  Nos.  S3-2.  M-2  •)  JD] 

Distribution  of  the  1M2  aid  1M3 
Jukebox  Royalty  Funds;  Order 
ConsoNdaflnQ  Proccedhm  and 
Setting  Future  Procedural  Dates 

Consolidatioa 

On  November  5, 1984,  the  Tribunal 
declared  that  a  controversy  existed  in 
the  distribution  of  the  1983  |ukebox 
Royalty  Fund.  On  January  7, 1985,  the 
Tribunal  determined  at  a  pre-hearing 
conference  that  the  controversy  existed 
only  as  to  5%  of  the  fund  which 
represents  Spanish  language  musical 
works  performed  on  jukeboxes.  On  May 
30, 1985,  the  United  States  Court  of 
Appeals  for  the  Second  Circuit  vacated 
the  1982  Jukebox  Royalty  Distribution 
Determination  for  the  disputed  ten 
percent  of  the  fund  and  remanded  for 
further  proceedings.  The  part  of  the  hud 
which  was  in  dispute  was  Spanish- 
language  musical  works  performed  on 
jukeboxes.  The  Tribunal  finds  that  the 
parties  and  issues  of  the  remanded  1982 
proceeding  and  the  1983  proceeding  are 
substantially  the  same,  and  that  the  time 
and  resources  of  the  parties  and  the 
Tribunal  would  better  served  by 
consolidating  the  two  proceedings.  The 
Tribunal  has  not  yet  received  the 
Court's  mandate.  However,  in  the 
interest  of  conserving  time  to  meet  our 
statutory  deadline,  the  Tribunal  has 
determined  to  issue  this  order. 
Accordingly,  the  remanded  part  of  the 
1982  Jukebox  Distribution  Proceeding 
and  the  1983  Jukebox  Distribution 
Proceeding  are  hereby  consolidated. 

Evidentiary  Heating  Required 

In  the  judgement  of  the  Tribunal,  the 
Court  of  Appeals'  opinion  in 
i4.CL£JVfJLA  V.  CAT  makes  it  necessary 
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to  hold  an  evidentiary  hearing  on  the 
following  questions: 

Status  of  Claimants.  In  the  view  of  the 
Court  of  Appeals,  the  status  of 
A.C.E.M.LA..  Latin  American  Music, 
and  Latin  American  Music,  Inc. 
(collectively.  LAM)  was  left  unresolved 
by  the  1982  jukebox  final  determination, 
and  it  treated  LAM  as  performing  rights 
societies  "for  purposes  of  this  appeal" 
but  specifically  did  not  foreclose 
"further  examination  of  this  issue  by  the 
CRT  on  the  remand."  The  Court's 
opinion  further  appeared  to  say  that  a 
settlement  among  performing  rights 
societies  would  only  be  effective  in 
eliminating  the  necessity  for  proving 
entitlement  if  it  was  a  settlement  among 
all  performing  rights  societies.  The 
Copyright  Act  of  1976  defines  ASCAP. 
BMI.  and  SESAC,  Inc.  as  performing 
rights  societies.  17  U.S.C.  116(e)(3).  No 
further  inquiry  is  necessary.  However, 
the  Tribunal  will  make  inquiry  into  the 
status  of  A.C.E.M.LA.,  Latin  American 
Music,  Latin  American  Music,  Inc.  and 
Italian  Book  Company  (IBC)  in  this 
consolidated  proceeding. 

Entitlement— The  Court  stated  that 
the  CRT  must  "provide  all  the  claiming 
societies  an  opportunity  to  prove 
entitlement  to  the  ten  percent  of  the  1982 
fund  that  remains  in  controversy."  We 
note  that  at  the  time  the  appeal  was 
taken,  we  had  retained  10  percent  of  the 
fund  solely  to  assure  sufficient  funds  to 
resolve  any  controversy,  but  after 
finding  that  Michael  Walsh  and  Sammie 
Belcher,  two  individual  claimants,  had 
not  appealed  and  that  the  extent  of 
LAM's  claim  was  5  percent,  we 
distributed  another  5  percent  of  the 
fund.  We  believe  we  were  correct  in  our 
analysis,  and  therefore,  the  parties  need 
only  prove  entitlement  to  the  five 
percent  of  the  1982  fund  that  remains  in 
controversy  in  this  consolidated 
proceeding.  For  the  1983  proceeding,  the 
Tribunal  believes  it  is  necessary  for 
ASCAP,  BMI,  and  SESAC,  Inc.  to  prove 
entitlement  to  100  percent  of  the  fund, 
and  for  LAM  to  prove  entitlement  to  5 
percent  of  the  fund.  IBC  must  submit  its 
1983  claim,  either  a  percentage  of  the 
fun  or  an  absolute  dollar  figure,  and 
must  prove  entitlement  accordingly. 

Criteria  for  Proving  Entitlement  for 
Amounts  in  Controversy 

On  January  7. 1985,  the  Tribunal  heard 
oral  argument  on  how  the  parties  might 
prove  entitlement  to  the  portion  of  the 
fund  which  represents  Spanish-language 
music  performed  on  jukeboxes.  ASCAP. 
BMI.  and  SESAC  Inc.  recommended 
either  a  survey  of  radio  performances  or 
a  survey  of  radio  and  other  media 
performances.  LAM  recommended  an 
actual  survey  of  jukeboxes  to  be  funded 


by  the  royalty  pool.  The  Tribunal  has 
been  reluctant  to  instruct  parties  how  to 
prove  entitlement,  because  it  does  not 
want  to  restrict  or  inhibit  the  production 
of  any  relevant  evidence.  Therefore,  the 
following  is  intended  to  give  the  parties 
guidance  only,  and  is  not  meant  to 
foreclose  any  type  of  submission  by  any 
party. 

Survey  of  jukeboxes.  The  Tribunal 
recommends  a  survey  of  jukeboxes.  The 
question  has  been  raised  whether  the 
dlaimant(s)  or  the  Tribunal  should  bear 
the  cost.  The  Tribunal  does  not  have  an 
appropriation  to  conduct  a  survey  of 
jukeboxes.  Further,  it  does  not  believe  it 
has  the  authorization  to  conduct  the 
type  of  survey  recommended  by  LAM. 
Section  807  authorizes  the  Tribunal  to 
assess  "the  reasonable  costs"  of  a 
distribution  proceeding.  We  believe  that 
the  cost  of  a  jukebox  survey  of  Spanish- 
language  music  would  be  so  great  in 
comparsion  to  the  actual  amount  of 
Spanish-language  music  which  the 
survey  would  find  that  we  do  not 
believe  we  could  determine  it 
"reasonable"  under  Section  807. 
However,  any  party  may  submit  to  the 
Tribunal  a  survey  of  jukeboxes  at  its 
own  cost. 

Stvorn  statement  from  jukebox 
operators.  The  Tribunal  will  accept  into 
evidence  and  weigh  the  value  of  sworn 
statements  from  jukebox  operators 
regarding  jukebox  play.  The  Tribunal 
reminds  the  parties  that  these 
representations,  as  all  representations 
made  to  the  Tribunal,  are  subject  to 
Title  18,  Section  1001  of  the  U.S.  Code 
which  makes  misrepresentations  to  a 
governmental  body  punishable  by  fine 
and/or  imprisorunent. 

Survey  of  radio  and  other  media 
performances.  The  Tribunal 
recommends  a  survey  of  radio  and  other 
media  performances.  Pursuant  to  that 
recommendation,  we  will  require  all 
parties  to  make  available  to  all  parties 
and  the  Tribunal  a  representative 
sample  of  the  top  Spanish-language 
songs  in  their  catalogue  so  that  any 
party  can  conduct  performance  surveys. 
The  Tribunal  would  like  to  see  the  result 
of  any  survey  segregted  by  media  and 
by  year. 

Hit  Songs  Charts.  The  Tribunal  will 
weigh  the  evidentiary  value  of  hit  songs 
charts.  The  charts  may  be  national, 
regional,  or  local.  They  may  be  radio 
charts,  retail  outlet  charts,  trade 
magazine  charts,  or  any  other  charts  any 
party  believes  are  relevant. 

Procedural  Dates 

August  9.  7S8S— All  parties  shall 
furnish  to  all  parties  and  the  Tribunal  a 
representative  sample  of  the  most 
preformed  Spanish-language  songs  in 


the  catalogue,  which  shall  include  the 
full  title  of  the  work,  the  author(s),  the 
publisher  and  the  name  of  the  most 
popular  performer(s)  of  the  work. 

September  3.  7985-^All  parties  shall 
file  with  the  Tribunal  and  all  the  parties 
the  results  of  any  performances  survey 
they  might  have  conducted.  All  parties 
shall  file  any  comments  they  might  have 
on  the  replies  to1he  Tribunal's  fact- 
finding letter  of  May  16, 1985. 

September  13.  ;fl«5— All  parties  shall 
file  their  written  direct  case.  Part  I  shall 
include  the  following  documentation  to 
prove  claimant  is  a  performing  rights 
society: 

(a)  Documentation  of  the  ownership 
and  structure  of  the  claimant; 

(b)  The  form(s)  of  the  agreement  with 
the  copyright  owners 

(c)  A  list  of  the  entities  to  whom  the 
claimant  Picenses  the  public 
performance  of  the  works; 

(d)  Documentation  of  the  claimant's 
distribution  system.  * 

Part  II  shall  include  all  pertinent  facts 
which  a  claimant  believes  tend  to  prove 
entitlement.  For  statutorily-defined 
performing  rights  societies,  the  written 
direct  case  shall  consist  of  one  part  to 
prove  entitlement.  The  written  direct 
case  may  incorporate  by  reference  the 
record  evidence  from  past  proceedings. 

September  30.  October 2.  Octobers — 
The  Tribunal  will  hold  hearings  at  a 
time  and  place  to  be  announced.  The 
Tribunal  will  take  testimony  and  hear 
arguments  on  the  status  of  the  parties, 
the  validity  and  relevancy  of  any  , 

surveys,  and  any  other  proofs  of 
entitlement  offered  by  each  party. 

October  17.  1985— \\\  parties  shall  file 
Proposed  Findings  of  Facts  and 
Conclusions  of  Law. 

October  24.  1985— fiM  parties  shall  file 
Reply  Findings  of  Facts  and  Conclusions 
of  Law. 

July  30, 1985. 
Edward  W.  Ray, 

Acting  Chairman. 

|FR  Doc.  85-18486  Filed  8-2-85;  8:45  amj 
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'  The  Tribunal  has  no  subpoena  power  and 
therefore  cannot  compel  production  of  these 
documents.  Further,  the  Tribunal  does  not  intend  to 
state  that  failure  to  produce  any  one  of  these 
documents  will  result  in  an  adverse  finding. 
However,  the  extent  to  which  these  documents  are 
or  are.not  produced  will  necessarily  affect  the 
Tribunal's  analysis.  The  burden  of  proof  falls  on  the 
claimant  lo  prove  entitlement,  and  within  that 
burden  is  the  burden  to  prove  performing  rights 
society  status  for  those  parties  not  already  detmed 
as  such  by  the  Copyright  AcL  Hence,  a  party  fails  to 
provide  the  necessary  documentation  at  its  own 
risk. 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcing  Import  Limits  for  Certain 
Cotton  and  Wool  Textiles  and  Textile 
Products  Produced  or  Manufactured  in 
Peru;  Correction 

|uly  31. 1885. 

On  May  1, 1985  a  notice  was 
published  in  the  Federal  Register  (50  PR 
18547)  which  established  import  limits 
for  certain  categories  of  cotton  and  wool 
textiles  and  textile  products,  produced 
or  manufactured  in  Peru  and  exported 
during  the  twelve-month  period  which 
began  on  May  1, 1985  and  extends 
through  April  30, 1986.  Footnote  2  in  the 
letter  to  the  Commissioner  of  Customs 
which  followed  that  notice  should  be 
corrected  to  read  as  follows: 

Mn  Category  320,  only  TSUSA  items  320.—. 
321.—  322.—.  326.—,  327.—.  and  328.— with 
statistical  suffixes  21,  22,  24,  31,  38,  49,  57,  74. 
80  and  98. 

Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements 
(FR  Doc.  85-18507  Filed  8-2-85;  8;45  am) 

BILLING  CODE  3S10-OR-M 


Establishing  an  Import  Restraint  Limit 
for  Certain  Cotton  Textile  Products 
Produced  or  Manufactured  In  Thailand 

July  31, 1985. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  August  6, 
1985.  For  further  information  contact 
lane  Corwin,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377^212. 

Background 

On  April  16, 1985,  a  notice  was 
published  in  the  Federal  Register  (50  FR 
14958)  which  established  an  import 
restraint  limit  of  26,033  dozen  for  cotton 
playsuits  in  Category  337,  produced  or 
manufactured  in  Thailand  and  exported 
during  the  ninety-day  period  beginning 
on  March  29, 1985  and  extending 
through  June  27, 1985.  pursuant  to  the 
Bilateral  Cotton,  Wool  and  Man-Made 
Fiber  Textile  Agreement,  effected  by 
exchange  of  notes  dated  July  27  and 
August  8. 1983,  as  amended,  between 
the  Governments  of  the  United  States 
and  Thailand.  No  agreement  was 
reached  on  a  mutually  satisfactory  level 
for  this  category  during  consultations 


held  July  1-2. 1985;  however,  the  two 
governments  have  agreed  to  continue 
consultations.  If  agreement  is  reached 
on  a  new  limit,  further  notice  will  be 
published  in  the  Federal  Register.  In  the 
meantime,  the  United  States 
Government  has  decided,  pursuant  to 
the  terms  of  the  bilateral  agreement,  as 
amended,  to  estabhsh  a  prorated  annual 
limit  of  67,982  dozen  for  Category  337  for 
the  period  which  began  on  March  29. 
1985  and  extends  through  December  31. 
1985  for  goods  exported  during  that 
period.  A  description  of  the  textile 
categories  in  terms  of  T.S.U.S.A. 
numbers  was  published  in  the  Federal 
Register  on  December  13. 1982  (47  FR 
55709).  as  amended  on  April  7. 1983  (48 
FR  15175).  May  3, 1983  (48  FR  19924). 
December  14, 1983  (48  FR  55607). 
December  30. 1983  (48  FR  57584).  April  4, 

1984  (49  FR  13397).  June  28. 1984  (49  FR 
26622).  July  16. 1984  (49  FR  28754). 
November  9, 1984  (49  FR  44782),  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1985). 

Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Conunittee  for  the  Implementatioo  of  Textile 
Agreements 

July  31, 1985 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington, 
DC 
Dear  Mr.  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854)  and  pursuant  to  the 
Bilateral  Cotton,  Wool  and  Man-Made  Fiber 
Textile  Agreement  effected  by  exchange  of 
notes  date  July  24  and  August  8, 1983,  as 
amended,  between  the  Governments  of  the 
United  States  and  Thailand;  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3, 1972,  as  amended, 
you  are  directed  to  prohibit,  effective  on 
August  6. 1985,  entry  into  the  United  States 
for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton  textile 
products  in  Category  337  produced  or 
manufactured  in  Thailand  and  exported 
during  the  period  which  began  on  March  29, 

1985  and  extends  through  December  31, 1985 
in  excess  of  67.982  dozen. ' 

In  carrying  out  this  directive,  entries  of 
cotton  textile  products  in  Category  337,  which 
have  been  exported  to  the  United  States 
during  the  period  which  began  on  March  29, 
1985  and  extends  through  June  27, 1985  shall, 
to  the  extent  of  any  unfilled  balance,  be 
charged  against  the  level  established  for  such 
goods  during  that  period.  In  the  event  the 
level  established  for  that  period  has  been 
exhausted  by  previous  entries,  such  goods 
shall  be  subject  to  the  level  set  forth  in  this 
letter. 


'  The  level  has  not  l>een  adjusted  to  reflect  any 
imports  exported  after  March  28, 1985. 


Textile  products  in  Category  337  which 
have  been  released  from  the  custody  of  the 
U.S.  Customs  Service  under  the  provisions  of 
19  U.S.C.  1448(b)  or  1484(a)(1)(A)  prior  to  the 
effective  date  of  this  directive  shall  not  be 
denied  entry  under  this  directive. 

A  description  of  the  textile  categorie*  in 
terms  of  T.S.U.S.A.  numbers  was  published  in 
the  Federal  Register  on  December  13. 1982  (47 
FR  55709),  as  amended  on  April  7, 1983  (48  FR 
15175),  May  3, 1983  (48  FR  19924),  December 
14, 1983  (48  FR  55607).  Decemberr  3a  1963  (48 
FR  57584),  April  4, 1964  (49  FR  13397).  |une  2S. 
1984  (49  FR  26622),  July,  16  1984  (48  FR  28754). 
November  8. 1984  (49  FR  44782).  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1985). 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  S 
U.S.C  553. 

Sincerely, 
Ronald  L  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  85-18506.  Filed  8-2-85;  8:45  am) 

MLUNQCOOC  SSM-CMMI 


New  lnimis  tot  cenavi  cotion  ana 
Man-Made  Ftt>er  Textia  Produds 
Produced  or  Manufacturad  In  llw 
People's  Republic  of  China 

July  31, 1985. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.0. 11651  of  Mardi  3, 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  August  6. 
1985.  For  further  information  contact 
Diana  Solkoff,  Intemational  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212. 

Background 

During  consultations  held  May  20-24. 
1985,  under  the  terms  of  the  Bilateral 
Cotton,  Wool  and  Man-Made  Fiber 
Textile  Agreement,  effected  by 
exchange  of  notes  dated  August  19, 
1983.  as  amended,  the  Governments  of 
the  United  States  and  the  People's 
Republic  of  China  agreed  to  establish 
specific  limits  for  the  following 
categories,  among  others:  otho'  woven 
fabrics  in  Category  320pt.  (only 
T.S.U.S.A.  numbers  320.—.  321.—.  322.— 
.  326.—,  327.—,  and  328.—  *vith 
statistical  suffixes  21,  22,  24,  31,  38,  49, 
57,  74,  80.  and  98).  polyester  fabric  in 
Category  613pt.  (only  T.S.U.Sj\. 
numbers  338.539.  338.5042,  338.5043. 
338.5047.  338.5048.  338.5053.  338.5054. 
338.5058,  and  338.5059),  and  brassieres 
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in  Category  649.  produced  or 
mamfactufed  in  China.  The  United 
States  Government  has  decided  to 
control  imports  in  these  categories  at  the 
new  hmits. 

Merchandise  in  these  categories 
which  was  exported  on  and  after  the 
period  which  began  on  January  1, 1964 
and  extended  through  May  28, 1965 
(Category  320pt.).  through  June  25. 1965 
(Category  613pt.)  and  through  |une  26. 
1985  (Category  649).  shall  be  subject  to 
(he  staged  entry  amounts  established  hi 
the  directives  of  May  24. 1985,  and  June 
24. 1985  (See  50  FR  21923  and  26401). 
Merchandise  exported  following  the 
close  of  the  previously  established 
restraint  periods  shall  be  subject  to  the 
restraint  limits  in  the  letter  to  the 
Commissioner  of  Customs  which  follows 
this  notice.  In  no  case  shall  the  staged 
entry  amounts  plus  goods  exported 
following  the  close  of  the  previously 
established  restraint  periods  be 
permitted  to  exceed  the  newly  agreed 
1985  restraint  limits  for  these  categories. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  prohibit 
entry  or  withdrawal  from  warehouse  for 
consumption  in  the  United  States  of 
textile  products  in  the  foregoing 
categories  in  excess  of  the  designated 
restraint  limits. 

A  description  of  the  textile  categories 
in  terms  of  T^.U.S.A.  numbers  was 
published  in  the  Federal  Registef  on 
December  13, 1962  (47  FR  55709).  as 
amended  on  April  7. 1983  (48  FR  15175). 
May  3. 1983  (48  FR  19924).  December  14. 
1983  (48  FR  S5607).  December  Sa  1963 
(48  FR  57584).  April  4. 1964  (49  FR 
13397).  June  28. 1964  (49  FR  26622).  July 
16, 1964  (49  FR  28754).  November  9. 1984 
(49  FR  44782).  and  in  Statistical 
Headnote  5.  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1985). 
Ronald  I.  Levin, 

Acting  Chairauin.  Committee  for  the 
Impiemeatation  of  Textile  Agreements. 

Committee  For  the  Implementation  of  Textile 
Agreements 

|uly  31. 1965. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington. 
DC.  20229 
Dear  Mr.  Commissioner  Under  the  terms  of 
Section  20*  of  the  Agricuittiral  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  pursuant  to  the 
Bilateral  Cottoo.  Wool,  and  Man-Made  Fiber 
Textile  Agreement  effected  by  exchange  of 
notes  dated  August  19. 1983.  as  amended, 
between  the  Governments  of  the  United 
States  and  the  People  s  Republic  of  China, 
and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  1 1972.  as 
amended,  you  are  directed,  effective  on 
August  9. 19S5.  to  prohibit  entry  for 


consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton  and 
man-made  fibet  textile  products  in  Categories 
320pt,.i  613|>t^*  and  649.  produced  or 
manufactured  in  the  People's  Republic  of 
China  and  exported  during  the  twelve-month 
period  which  began  on  January  1. 1985  and 
extends  through  December  31, 1985,  in  excess 
of  the  following  limits: 


CMagonr 


SlOpt'.. 
S49 


12-4no  FMklM  NfnM ' 


13.780  000  I 
M.205.000  iquai*  yardr 
SOX200( 


>  m  Calegaiy  »0.  vitf  TSU  S>  nwnMts  SCO.—,  321  —. 
322—.  326.—.  327—  wid  32fl  —  orSi  statoncal  tuOuM  21. 
22.  r*.  31    38,  49.  57   74  SO  and  Se 

■In  Calagonr  613.  onty  TSUSA  number*  338S039. 
33aS042.  3365043.  338S047.  336  5048.  338  5053. 
336J«S4.  336.S6Sa.  and  336.5056 

'  TTw  imMttMnol  b— n  idjutfd  lo  aooounl  tor  any 
trnpcli  Ui^MtoU  aJlw  Daosmbv  31.  1964 

Merchandise  in  the  foregoing  categories, 
exported  during  the  penods  which  began  on 
January  1. 1084  and  extended,  in  the  case  of 
Category  i20pL.  ■  through  May  28, 1985.  in  the 
case  of  Category  613pt.,*  through  June  25, 
1985.  and  in  the  case  of  Category  649.  through 
June  28. 1965.  shall  remain  subject  to  the 
staged  entry  amounts  established  in  the 
directive  of  May  24, 1985.  as  amended,  and 
the  directive  of  June  24.  1985.  Merchandise 
exported  on  and  after  May  29,  1965  (Category 
320pt.').  June  26. 1985  (Category  613pt.»),  and 
hne  17,  IMS  (Category  etS),  shall  be  sabject 
to  the  restraint  limits  established  in  this 
dir^tive.  In  no  case  shall  the  staged  entry 
amounts,  plus  merchandise  exported 
following  the  dose  of  the  previously 
established  restraint  period,  which  ended  on 
May  28.  1985  (Category  320pt.>).  June  25, 1985 
(Category  Si:^)'  ')  and  ]une  28. 1985 
(Category  849),  be  permitted  to  exceed  the 
198S  restraint  liaaits  established  in  this 
directive 

A  descriptive  of  the  textile  categories  in 
terms  of  T.S.U.SA.  numbers  was  published  in 
the  Federal  Register  on  December  13,  1982  (47 
FR  55709).  as  amended  on  April  7,  1983  (48  FR 
15175),  May  3.  1983  (4«  FR  19924).  December 
14.  1983  (48  FR  55607).  December  30,  1983  (48 
FR  57584),  April  4. 1984  (49  FR  13397),  )une  28. 
1984  (49  FR  20622).  )uly  16. 1984  (49  FR  28754), 
November  a  1984  (49  FR  44782).  and  in 
Statistical  Headnote  5.  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1985). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  incltide  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553. 


■  in  Category  328.  only  T.S.U.S.A.  numticrs  320.—. 
321.—.  322.—.  Sas.- ,  327.—  and  321-  wtli 
statistical  suffixes  21.  22.  24.  31,  38,  49.  57,  74,  SO  and 
96. 

•  in  Category  613.  only  T.S.U.S.A.  numt>ers 
33S.5039.  338.3042.  338.5043.  338.5047.  33«.S04«, 
338.5053.  338.SeS4.  338.5056.  and  338.5059. 


Sincerely, 
Ronald  L  Levin. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

(FR  Doc.  65-18506  Piled  8-2-85: 6:45  ami 
BliaJNO  cooc  3Sio-on-M 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 

Army  Science  Board;  Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee;  Army  Science 
Board  (ASB). 

Dates  Off  Meeting:  Au^sl  19. 19BS. 

Times  of  Meeting:  1300-1700  hours. 

Place:  National  Academy  of  Sciences  Study 
Center.  Woods  Hole,  Massachusetts. 

Agenda:  The  Amy  Science  Board  Steering 
Committee  will  meet  for  the  purpose  of 
reviewing  the  Spring  Functional  Subgroup 
meetings  and  to  discuss  the  Future  of 
Functional  Sutigroup  operations.  This  meeting 
is  open  to  the  public.  Any  interested  person 
may  attend,  appear  t>efore.  or  file  statements 
with  the  committee  at  the  time  and  in  the 
manner  permitted  by  the  committee.  The  ASB 
Administrative  Officer.  Sally  Warner,  may  be 
contacted  for  further  information  at  (202)  685- 
3039/7046. 
SaUy  A.  WanMC 

Administrative  Officer,  Army  Science  Board. 
[FR  Doc.  85-18560  Filed  8-2-85;  8:45  am] 

nUJNO  CODE  3n0-8fr4l 


DEPARTMENT  OF  EDUCATION 

Upward  Bound  Program;  Application 
Preparation  Workshops 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  dates  and  locations 
for  application  preparation  workshops. 

summary:  The  Assistant  Secretary  for 

Postsecondary  Education  will  conduct 

Application  Preparation  Workshops  to 

assist  prospective  applicants  to  develop 

applications  for  grants  under  the 

Upward  Bound  Program. 

DATES:  Workshops  are  scheduled  to  be 

held  on  September  26,  October  4.  23.  and 

25. 

ADDRESSES:  The  locations  for  the 

workshops  are  as  follows. 

Septeinber  26 

Chicago.  IlUnois 
Hyatt  Regency  Hotel.  151  East 
Wacker  Drive.  Chicago,  Illinois 
60601— Host  Person:  Mr.  Walter 
Lewis,  Chief.  Education  Outreacfc 
Branch.  (202)  245-2165 
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October  4 


Washington,  D.C. 
Regional  Office  Building  »3,  GSA 
Auditorium,  First  Floor  (D  Street 
Entrance),  7th  and  D  Streets  SW., 
Washington,  D.C— Host  Person:  Mr. 
Walter  Lewis,  Chief.  Education 
Outreach  Branch,  (202)  245-1265 

October  23 

Atlanta,  Georgia 
Atlanta  University,  Robert  W. 
Woodruff  Library  Exhibition  Hall. 
Upper  Level,  111  Chestnut  Street 
SW.  (Comer  of  Chestnut  and 
Beckwith  Streets) — Host  Person: 
Mr.  Marvin  King,  Morris  Brown 
College,  (404)  525-7831  ext.  250  or 
252 

October  23 

Dallas,  Texas 
Bishop  College,  Recital  Hall,  Price- 
Branch  Classroom  Building,  3857 
Simpson  Stuart  Road,  Dallas, 
Texas — Host  Person:  Dr.  Burtis 
Robinson,  Director,  Upward  Bound 
Project,  (214)  372-8766  or  8796 

October  25 

San  Francisco,  California 
University  of  San  Francisco.  Parina 
Lounge,  University  Center,  Main 
Entrance,  Golden  Gate  Avenue  and 
Kitteridge — Host  Person:  Ms.  Janice 
Cook,  Director,  Upward  Bound 
Project,  (415)  666-6476. 

The  host  person  listed  for  each 
workshop  location  will  assist  you  if  you 
need  directions  to  the  workshop  site. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Walter  Lewis,  Chief,  Education 
Outreach  Branch,  Division  of  Student 
Services,  Room  3060,  ROB-3,  U.S. 
Department  of  Education.  400  Maryland 
Avenue  SW.,  Washington,  D.C.  20202. 
Telephone:  (202)  245-2165. 

SUPPLEMENTARY  INFORMATION:  Edch 
application  workshop  will  last 
approximately  one  day.  the  presentation 
will  include  a  review  of  the 
requirements  for  filing  applications  for 
the  Upward  Boiind  Program  and  a 
review  of  the  program  regulations. 
(Sections  417A,  and  417C  of  the  Higher 
Education  Act  of  1965,  as  amended  and 
34  CFR  645.2).  Each  of  the  workshops 
will  begin  with  registration  at  8:00  a.m. 
and  presentations  are  scheduled  from 
approximately  9:00  a.m.  to  1:00  p.m. 
Time  will  be  provided  in  the  afternoon 
for  informal  discussions,  questions  and 
answers,  and  individual  concerns.  There 
is  no  registration  fee  for  the  workshops. 
(Catalog  of  Federal  Domestic  Assistance 
Number:  84.047  Upward  Bound  Program) 


Dated:  July  30, 1985. 

C.  Ronald  Kimberling. 

A  cling  Assistant  Secretary  for  Postsecondarv 
Education. 

(PR  Doc.  85-18511  Filed  8-2-85:  8:45  amj 

BILUMO  CODE  4000-01-M 

Office  of  Postsecondary  Education 

Invitation  To  Participate  and  Closing 
Date  for  Participation  in  Pell  Grant 
Electronic  Pilot— Correction 

AGENCY:  Department  of  Education. 
SUMMARY:  On  July  23, 1985,  the 
Secretary  of  Education  published  in  the 
Federal  Register,  a  notice  of  invitation  to 
participate  in  the  Pell  Grant  Electronic 
Pilot  and  the  closing  date  for  submission 
of  requests  to  participate  (50  FR  29999). 

This  notice  corrects  the  telephone 
number  under  "For  Further  Information 
Contact"  to  read  "245-0812". 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.063,  Pell  (Basic)  Grant  Program) 

Dated:  July  30, 1985. 
C.  Ronald  Kimberling. 

Acting  Assistant  Secretary.  Office  of 
Postsecondary  Education. 

[FR  Doc.  85-18510  Filed  8-2-85;  8:45  am) 

BILUNO  CODE  4O0O-O1-M 


DEPARTMENT  OF  ENERGY 

Savannah  River  Plant  Site,  SC; 
Trespassing  on  Department  of  Energy 
Property 

The  Department  of  Energy  (DOE), 
successor  agency  to  the  Atomic  Energy 
Commission  is  authorized  pursuant  to 
section  229  of  the  Atomic  Energy  Act  of 
1954.  as  amended;  section  104  of  the 
Energy  Reorganization  Act  of  1974  as 
implemented  by  10  CFR  Part  860:  and 
section  301  of  the  Department  of  Energy 
Organization  Act.  to  prohibit 
unauthorized  entry  and  the 
unauthorized  introduction  of  weapons  or 
dangerous  materials  into  and  upon  its 
nuclear  sites.  By  Notice  dated  October 
12, 1965,  appearing  at  pages  13290-13294 
of  the  Federal  Register  of  October  19. 
1965.  the  Atomic  Energy  Commission 
prohibited  unauthorized  entry  into  and 
upon  certain  portions  of  the  Savannah 
River  Plant  Site  located  in  the  State  of 
South  Carolina.  This  Notice  was 
amended  in  1968  (33  FR  2402.  dated 
January  31. 1968);  in  1975  (40  FR  56717- 
56718.  dated  December  4, 1975):  and  in 
1982  (47FR  38580.  dated  September  1. 
1982).  This  Notice  further  amends  the 
site  description  in  the  previous  notices 
to  include  the  entire  Savannah  River 
Plant  with  the  exception  of  the  Lower 
Three  Runs  Corridor  located  in  Barnwell 


and  Allendale  counties.  Notices  stating 
the  pertinent  prohibition  of  10  CFR  86(L3 
and  860.4  and  penalties  of  10  CFR  860.5 
will  be  posted  at  all  entrances  of  said 
tracts  and  at  intervals  along  its 
perimeters  as  provided  in  10  CFR  860.6. 

The  site  description  of  the  Savannah 
River  Plant  Site  is  amended  to  read  as 
follows: 

All  that  tract  of  parcel  of  land  lying  or 
being  situated  in  Aiken.  BamwelL  ami 
Allendale  Counties,  in  the  State  of  Sootfi 
Carolina,  approximately  14  miles 
southeast  of  the  city  of  Augusta.  State  of 
Georgia,  and  12  miles  south  of  the  totvn 
of  Aiken.  State  of  South  Carolina: 
bounded  on  the  southwest  and  south  by 
the  Savannah  River,  on  the  east  by 
lands  of  Florence  LS.  Clark  (Creek 
Plantation),  on  the  north  by  lands  of 
Catawba  Timber  Company,  on  the 
northwest  by  Aiken  County  Road  62. 
lands  now  or  formerly  of  W.H.  Harper, 
Fitch  Gilbert,  J.L  Pew,  Mack  Foreman. 
J.L.  Steed  et.  al.  and  being  more 
particularly  described  as  follows: 

Bearings  on  the  following  descriptions 
are  referred  to  the  Savarmah  River  Plant 
coordinate  system,  unless  otherwise 
specifically  noted. 

Begiiming  at  S.R.P.  monument  number 
1  near  the  Savannah  River  thence  N  70- 
26-17  E  3.224.13  feet  to  SRP  monument 
lA;  thence  N  70-26-17  E  523.0  feet  to 
SRP  monument  IB:  thence  N  70-26-17  E 
1.311.11  feet  to  SRP  monument  2;  thence 
S  23-09-34  E  647.94  feet  to  SRP 
monument  3;  thence  N  71-10-56  E 
1,406.53  feet  to  SRP  monument  4:  thence 
S  81-23-22  E  3,449.14  feet  to  SRP 
monument  4A;  thence  N  75-11-56  E 
654.14  feet  to  SRP  monument  4B;  thence 
S  85-04-12  E  10,141.28  feet  to  SRP 
monument  4D;  thence  S  84-26-^  E 
199.75  feet  to  SRP  monument  5:  thence  N 
0-05-36  W  3.322,85  feet  to  SRP 
monument  6;  thence  N  21-53-41  E  45SJ0B 
feet  to  SRP  monument  6A:  (said  point 
having  a  coordinate  value  on  the  SRP 
coordinate  system  of  N  94,773.45  and  E 
25.269.90  and  having  a  coordinate  value 
on  the  S.C.  Lambert  coordinate  system 
south  zone  of  N  525,964.97  and  E 
1,760,277.82J  thence  N  75-34-22  E 
1,613.11  feet  to  SRP  monument  7;  thence 
N  78-33-33  E  1,854.49  feet  to  SRP 
monument  8:  thence  N  14-06-35  W 
2.513.83  feet  to  SRP  monument  9:  thence 
N  73-37-31  E  3.390.15  feet  to  SRP 
monument  10;  thence  N  2-31-24  W 
622.97  feet  to  SRP  monument  11;  thence 
N  73-05-52  E  458.29  feet  to  SRP 
monument  12;  thence  N  1-09-24  E 
3,667.03  feet  to  SRP  monument  13; 
beginning  at  SRP  monument  13:  thenre 
on  a  line  between  SRP  monument  13  and 
SRP  monument  14.  N  49*14'54"  W  a 
distance  of  256.12  feet  to  the 
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southeastern  right  of  way  line  of  South 
Carolina  Road  S-2035;  thence,  with  the 
southeastern  right  of  way  line  of  South 
Carolina  Road  S-203S.  the  foilowins 
courses  and  distances:  a.  with  a  curve  to 
the  right  having  a  radius  of  785.65  feet 
and  an  arc  length  of  336.22  feet  b.  N 
53*48*13"  E  a  distance  of  996.56  feet  c. 
with  a  curve  to  the  left  having  a  radius 
of  98&.04  feet  and  an  arch  length  of 
348.07  feet  to  a  point  on  the  line  between 
SRP  monument  14  and  SRP  monument 
15:  thence  with  the  SRP  boundary  N 
53*06'19"  E.  a  distance  of  121.46  feet  to 
SRP  monument  15;  thence  on  a  line 
between  SRP  monument  15  and  SRP 
monument  16,  N  38*4806"  W  a  distance 
of  47.32  feet  to  the  southeastern  right  of 
way  line  of  South  Carolina  Road  S-2035; 
thence  with  the  southeastern  nght  of 
way  line  of  South  Carolina  Road  S-2035, 
the  following  courses  and  distances:  a. 
N  iVlorm"  E  a  distance  of  101.51  feet  b. 
with  a  curve  to  the  right  having  a  radius 
of  349.52  feet  and  an  arc  length  of  211.67 
feet.  c.  N  65*51 '52"  E  a  distance  of  2*7 J07 
feet  d.  with  a  curve  to  the  left  having  a 
radius  of  2894.62  feet  and  an  arc  length 
of  46a29  feet  e.  N  56*4513"  E  a  distance 
of  199.18  feet  to  a  point  on  line  between 
SRP  monument  18  and  SRP  monument 
19;  thence  %irith  a  line  between  SRP 
monuaaeot  18  and  SRP  monument  19,  S 
62*4315"  E  a  distance  of  188.39  feet  to 
SRP  monument  19;  thence  N  SS'SS'Zl"  E 
a  distance  of  197.80  feet  to  SRP 
monument  20;  thence  on  a  Ime  between 
SRP  monument  20  and  SRP  monument 
21.  N 63*0441 '  W  a  distance  of  184.43 
feet  to  the  southeastern  right  of  way  line 
of  South  Carolina  Road  S-2035;  thence 
with  the  southeastern  right  of  way  line 
of  South  Carolina  Road  S-2035,  the 
following  courses  and  distances:  a.  N 
56*43  13  ■  E  a  distance  of  832.84  feet.  b. 
with  a  curve  to  the  left  having  a  radius 
of  749.06  feet  and  an  arc  length  of  380.93 
feet  c.  N  27*3659"  E a  distance  of  384.61 
feet  d.  with  a  curve  to  the  right  having  a 
radius  of  785.69  feet  and  an  arc  length  of 
224.56 feet  N 43*5930"  E a  distance  of 
20.98  feet  f.  with  a  curve  to  the  left 
having  a  radius  of  606.79  feet  and  an  arc 
length  of  255.87  feet.  g.  N  19*49  57  '  E  a 
distance  of  60.48  feet  to  a  point  on  a  line 
between  SRP  raonuraent  23  and  SRP 
monument  24;  thence  with  a  line 
between  SRP  monument  23  and  SRP 
monument  24.  S  60°11'20"  E  a  distance  of 
2065.50  feet  to  SRP  monument  24. 
passing  SRP  monument  23A  at  196.82 
feet:  thence  along  the  meander  of  the 
centerline  of  S.C.  Highway  125  to 
monument  25,  (tie  line  N  00-42-14 
2576.60  feet)  thence  along  the  meander 
of  the  southeast  R/W  of  ac  Highway 
62  to  monument  26.  (tie  hue  N  73-02-32 
10.719.20  feet)  thence  N  68^22-43  E 


286.97  feet  to  SRP  monument  27;  thence 
S  26-42^5  E  2.086.29  feet  to  SRP 
monument  28:  thence  S  86-45-19  E 
1.784.15  feet  to  SRP  monument  29; 
thence  N  50-47-32  E  615.22  feet  to  SRP 
monument  30;  thence  S  16-34-58  E 
675.58  feet  to  SRP  monument  31:  thence 
S  20-34-22  E  587.56  feet  to  SRP 
monument  32;  thence  N  59-53-09  E 
653.65  feet  to  SRP  monument  33;  thence 
N  67-08-57  E  2.733.25  feet  to  SRP 
monument  34;  thence  N  65-56-45  E 
6ia93  feet  to  SRP  monument  35:  thence 
N  62-13-10  E  2.675.95  feet  to  SRP 
monument  36;  thence  S  1-28-24  W 
1.284.83  feet  to  SRP  monument  37; 
thence  N  29-10-11  E  1791.33  feet  to  SRP 
monument  38;  thence  S  58-47-44  E 

3.228.36  feet  to  SRP  monument  39; 
thence  N  58-02-10  E  542i»7  feet  to  SRP 
monument  40;  thence  N  40-38-25  E 
1^1.40  feet  to  SRP  monument  41; 
thence  S  51-42-09  E  1.45a29  feet  to  SRP 
monument  42;  thence  N  89-27-05  E 

2.723.37  feet  to  SRP  monument  43; 
thence  N  72-50-13  E  1.346.16  feet  to  SRP 
monument  44;  thence  S  26-04-58  E 

886.05  feet  to  SRP  monument  45:  thence 
N  68-56-56  E  1.111.13  feet  to  SRP 
monument  46;  thence  S  45-16-34  E 

849.06  feet  to  SRP  monument  47;  thence 
N  51-41-24  E  2.116.06  feet  to  SRP 
monument  48;  thence  S  4-56-33  E  977.91 
feet  to  SRP  monument  49;  thence  S  76- 
21-44  E  1.925.20  feet  to  SRP  monument 
50;  thence  N  47-36-32  E  890.43  feet  to 
SRP  monument  51:  thence  S  37-02-25  E 
716.77  feet  to  SRP  monument  52;  thence 
N  29-55^6  E  226.48  feet  to  SRP 
monument  53;  thence  S  36-22-09  E 
683.23  feet  to  SRP  monument  54:  thence 
N  63-52-16  E  325.38  feet  to  SRP 
monument  55:  (pt  in  centerline  of 
unnamed  dirt  road)  thence  S  36-07-02  E 
3.40a36  feet  to  SRP  monument  56:  (pt.  in 
centerline  of  unnamed  dirt  road)  thence 
N  65-17-41  E  2.780.78  feet  to  SRP 
monument  57;  thence  N  64-37-23  E 
1.066.56  feet  to  SRP  ovMiument  58; 
thence  S  55-32-02  E  2,275.19  feet  to  SRP 
monument  59;  (said  point  having  a 
coordinate  value  on  the  SRP  coordinate 
system  of  N  107.479.34  and  E  82.536.62 
and  having  a  coordinate  value  on  the 
S.C.  Lambert  coordinate  system  south 
zone  of  N  568.940.55  and  E  1.790.093.56) 
thence  N  88-34-20  E  617.70  feet  to  SRP 
monument  60:  thence  S  10-09-16  E 

208.98  feet  to  SRP  monument  61;  thence 
N  86-15-14  E  209.04  feet  to  SRP 
monument  62;  thence  S  7-22-25  E 
1.464.98  feet  to  SRP  monument  63: 
thence  N  73-32-25  E  2.282.89  feet  to  SRP 
monument  64;  thence  S  57-38-39  E 
12345.58  feet  to  SRP  monument  65R; 
thence  along  meander  of  Upper  Three 
Runs  Creek  to  SRP  monument  66R;  tie 
Uae  {S  tt-29-00  W;  1,833J)6  feetj  thence 


S  56-59-18  E  2.932.51  feet  to  SRP 
monument  67:  thence  S  40-36-11  E 
3.491.43  feet  to  SRP  monument  68; 
thence  S  80-56-50  E  3.293.88  feet  to  SRP 
monument  ©9;  (said  point  having  a 
coordinate  value  on  the  SRP  coordinate 
system  of  N  92.619.24  and  E  102.740.91 
and  having  a  coordinate  value  on  the 
S.C.  Lambert  coordinate  system  south' 
zone  of  N  569,825.92  and  E  1.824, 175.24) 
thence  S  84-48-59  E  2,585.09  feet  to  SRP 
monument  70:  thence  S  38-04-09  E 
341.98  feet  to  SRP  monument  71;  thence 
N  63-30-22  E  806.05  feet  to  SRP 
monument  72:  thence  S  39-38-55  E 
781.62  feet  to  SRP  monument  73:  thence 
S  11-29-50  W  849.68  feet  to  SRP 
monument  74;  thence  S  71-55-15  E 
2,931.66  feet  to  SRP  monument  75: 
thence  S  20-58-49  W  2.234.57  feet  to  SRP 
monument  76;  thence  along  a  meander 
to  SRP  monument  77;  (tie  line  S  70-54-21 
E;  2,420.00  feet)  thence  S  21-02-45  W 
584.61  feet  to  SRP  monument  78;  thence 
S  30-23-19  E  455.48  feet  to  SRP 
monument  79:  thence  S  13-19-50  E 
3.229.97  feet  to  ^P  monument  80; 
thence  S  67-13-53  E  2,567,60  feet  to  SRP 
monument  81:  thence  S  54-47-10  W 

137.17  feet  to  SRP  monument  82:  thence 
S  8-23-04  W  2.466.24  feet  to  SRP 
monument  83;  thence  S  80-06-26  E 
213.21  feet  to  SRP  monument  84:  thence 
S  21-20-49  W  1.136.02  feet  to  SRP 
monument  85;  thence  S  21-12-29  E 
5.044.03  feet  to  SRP  monument  86; 
thence  S  50-39-07  E  2.115.84  feet  to  SRP 
monument  87;  thence  S  26-24-41  E 
520.05  feet  to  SRP  monument  88:  thence 
S  86-21-48  W  254.45  feet  to  SRP 
monument  SSA;  thence  S  51-16-44  W 
271.80  feet  to  SRP  monument  88B:  thence 
S  77-14-41  W  320.37  feet  to  SRP 
monument  88C:  thence  87-22-03  W  99.11 
feet  to  SRP  monument  88D;  thence  N  76- 
07-48  W  208.95  feet  to  SRP  monument 
88E;  thence  N  85-35-47  W  253.51  feet  to 
SRP  monument  89;  thence  S  8-16-26  E 
1,464.01  feet  to  SRP  monument  89 A: 
thence  N  86-39-06  E  412.10  feet  to  SRP 
monument  9a  thence  S  42-20-26  W 
1.316.22  feet  to  SRP  monument  91; 
thence  S  39-52-08  W  598.85  feet  to  SRP 
monument  92;  thence  S  13-01-46  E 
1,416.18  feet  to  SRP  monument  93; 
thence  S  52-^57-31  E  679.77  feet  to  SRP 
monument  94;  thence  S  8-56-17  E 
1.296.14  feet  to  SRP  monument  95; 
thence  S  31-35-48  W  605.47  feet  to  SRP 
monument  96:  thence  S  11-09-05  E 
l,359i)3  feet  to  SRP  monument  97; 
thence  S  85-54^9  W  1.37a48  feet  to  SRP. 
monument  98;  thence  S  70-00-27  W 

221.18  feet  to  SRP  monument  99;  thenoe 
S  18-50-25  £  422.49  feet  to  SRP 
monument  100:  thence  S  9-30-35  W 
974.78  feet  to  SRP  monument  101:  thence 
S  10-14-30  E  2,317.39  feet  to  SRP 
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monument  102;  thence  S  63-27-49  W 
445.77  feet  to  SRP  monument  103;  (said 
point  having  a  coordinate  value  on  the 
SRP  coordinate  system  of  N  59.549.65 
and  E  114.392.06  and  having  a 
coordinate  value  on  the  S.C  Lambert 
coordinate  system  south  zone  of  N 
549,957.30  and  E  1,853,059. 14)  thence  S 
21-30-57  E  3748.86  feet  to  SRP 
monument  104;  thence  S  41-39-01  W 
2,639.80  feet  to  SRP  monument  105; 
thence  S  58-28-39  W  1.514.06  feet  to  SRP 
monument  106;  Ibence  S  8-19-11  W 
1,621.02  feet  to  SRP  monument  107; 
thence  S  38-25-51  W  1,880.12  feet  to  SRP 
monument  108;  thence  N  S2-34-06  W 
512.12  feet  to  SRP  monument  109;  thence 
S  39-52-14  W  690.43  feet  to  SRP 
monument  110;  thence  S  28-08-31  W 

3.516.05  feet  to  SRP  monument  111; 
thence  S  30-34-31  W  205.97  feet  to  SRP 
monument  112;  thence  N  86-01-10  W 
1.203.84  feet  to  SRP  monument  113; 
thence  S  24-21-01  W  657.46  feet  to  SRP 
monument  n3A;  thence  S  2S-12-17  W 
1,858.36  feet  to  SRP  monument  114; 
thence  S  15-27-52  W  3,141.21  feet  to  SRP 
monument  115;  thence  N  60-32-44  W 
853.31  feet  to  SRP  monument  116;  thence 
N  55-51-05  W  4,429.13  feet  to  SRP 
monument  330;  thence  S  38-20-42  W 
7,043.25  feet  to  SRP  monument  331; 
thence  S  67-36-57  W  1,897.98  feet  to  SRP 
monument  332;  thence  S  66-13-^9  W 
2,627.19  feet  to  SRP  monument  333; 
thence  S  68-08-43  W  2,342.21  feet  to  SRP 
monument  334;  thence  S  50-51-24  W 
2,230.29  feet  to  SRP  monument  335; 
thence  S  37-17-36  W  736.28  feet  to  SRP 
monument  336;  thence  S  21-03-46  W 
1,096.99  feet  to  SRP  monument  337; 
thence  S  46-37-00  W  575.70  feet  to  SRP 
monument  338;  thence  S  31-26-41  W 
775.94  feet  to  SRP  monument  339;  (said 
point  having  a  coordinate  value  on  the 
SRP  coordinate  system  of  N  32,156.28 
and  E  87,097.32  and  having  a  coordinate 
value  on  the  S.C.  Lambert  coordinate 
system  south  zone  of  N  511,753.52  and  E 
1,847,119.00)  thence  S  70-25-22  E 

3.501.06  feet  to  SRP  monument  340; 
thence  S  53-33-00  E  3,756.03  feet  to  SRP 
monument  341;  thence  N  53-25-19  E 
237.75  feet  to  SRP  monument  342;  thence 
S  20-23-27  E  465.57  feet  to  SRP 
monument  343;  thence  S  37-02-44  E 
255.22  feet  to  SRP  monument  344;  thence 
S  53-33-26  E  721.94  feet  to  SRP 
monument  345;  thence  S  58-53-21  W 
2,212.02  feet  to  SRP  monument  130; 
thence  S  61-23-47  W  1,032.92  feet  to  SRP 
monument  131;  thence  S  45-14-51  W 
1,235.33  feet  to  SRP  monument  132; 
thence  S  44-09-48  W  1,009.13  feet  to  SRP 
monument  133;  thence  S  48-27-54  W 
1,965.45  feet  to  SRP  monument  134; 
thence  S  34-43-15  E  1,843.70  feet  to  SRP 
monunient  135;  thence  S  57-^54-16  W 


852.48  feet  to  SRP  monument  136;  thence 
N  71-47-51  W  1,733.99  feet  to  SRP 
monument  137;  thence  S  24-47-28  W 
2.997.17  feet  to  SRP  monument  138; 
thence  N  77-38-35  W  532.96  feet  to  SRP 
monument  139;  thence  S 13-55-12  W 
2,565.43  feet  to  SRP  monument  140; 
thence  N  78-16-06  W  2.097.45  feet  to 
SRP  monument  141:  thence  S  44-49-35 
W  IMZXr?  feet  to  SRP  monument  142; 
thence  S 15-50-02  W  1.140.11  feet  to  SRP 
monument  143;  thence  S  32-24-38  W 
824.91  feet  to  SRP  monument  144;  thence 
S  50-39-29  W  1,014.57  feet  to  SRP 
monument  145;  thence  S  2-06-17  W 
959.34  feet  to  SRP  monument  146;  thence 
S  73-57-02  W  530.43  feet  to  SRP 
monument  147;  dience  S 16-18-48  W 
2,109.78  feet  to  C/L  S.C.  Highway  20 
thence  along  the  meanders  of  the 
centerline  of  S.C  Highway  20  in  a 
southwesterly  direction  to  the 
intersection  of  the  Savannah  River  Plant 
boundary  line  and  the  centerhne  of  said 
Highway  between  monuments  287  and 
288  (tie  line  S  73-35-14  W  1943.80  feet) 
thence  N  19-30-35  W  551.82  feet  to  SRP 
monument  288;  thence  N  64-03-21  W 

650.11  feet  to  SRP  monument  289;  thence 
S  51-26-23  W  470.04  feet  to  SRP 
monument  290;  thence  N  70-03-29  W 

375.12  feet  to  SRP  monument  290A; 
thence  N  58-31-15  W  208.18  feet  to  SRP 
monument  290B:  thence  N  52-06-58  W 
204.01  feet  to  SRP  monument  290C; 
thence  N  60-51-27  W  207.88  feet  to  SRP 
monument  290D;  thence  N  45-28-00  W 
330.19  feet  to  SRP  monument  290E; 
thence  N  55-0&-30  W  804.18  feet  to  SRP 
monument  290F;  thence  N  40-55-48  W 
934.01  feet  to  SRP  mcmument  290G; 
thence  N  42-3ft-21  W  216.34  feet  to  SRP 
monument  291;  (said  point  having  a 
coordinate  value  on  the  SRP  coordinate 
system  of  N  12,578.33  and  E  73,663.46 
and  having  a  coordinate  value  on  the 
S.C.  Lambert  coordinate  system  south 
zone  of  N  488,001.29  and  E  1.847.781.00) 
thence  N  42-36-21  W  2,500.72  feet  to 
SRP  monument  292;  thence  S  32-31-16 
W  1.446.56  feet  to  SRP  monument  293; 
thence  N  49-41-49  W  1.336.41  feet  to 
SRP  monument  294;  thence  S  30-07-03 
W  2.479.84  feet  to  SRP  monument  295; 
thence  N  58-31-06  W  1.776.11  feet  to 
SRP  monument  296;  thence  S  52-19-42 
W  848.32  feet  to  SRP  monument  297; 
thence  S  45-00-57  W  1,089.08  feet  to  SRP 
monument  298;  thence  N  79-30-46  W 
3,022i)6  feet  to  SRP  nionument  299; 
thence  S  23-44-13  W  944.35  feet  to  SRP 
monument  300;  thence  N  60-50-35  W 
1.664.02  feet  to  SRP  monument  301; 
thence  S  35-02-53  W  137.11  feet  to  SRP 
monument  302;  thence  N  64-14-27  W 
1.875.56  feet  to  SRP  monument  303; 
thence  S  24-36-47  W  1.213.72  feet  to  SRP 
monument  304;  thence  N  63-42-40  W 


1,337.36  feet  to  SRP  monument  305: 
thence  N  79-13-89  W  5.121.29  feet  to 
SRP  monument  306;  thence  S  24-30-32 
W  1.573.96  feet  to  SRP  monument  307; 
thence  N  53-06-44  W  6.650.52  feet  to 
SRP  monument  308:  thence  N  73-06-44 
W  2,614.12  feet  to  SRP  moniunent  309c 
thence  S  29-42-28  W  1.477.04  feet  to  SRP 
monument  310;  thence  S  62-29-19  E 
1.340.94  feet  to  SRP  monument  311; 
thence  S  68-59-58  W  2,166.58  feet  to  SRP 
monument  312;  thence  N  10-09-35  W 
1.415.01  feet  to  SRP  momiment  313; 
thence  S  77-24-58  W  3.447.03  feet  to  SRP 
monument  314;  thence  N  3-22-41  W 
154.90  feet  to  SRP  monument  315;  thence 
N  15-29-49  W  262.00  feet  to  SRP 
monument  316;  thence  N  11-54-40  W 
379.71  feet  to  SRP  monument  317;  thence 
S  78-17-08  W  58.30  feet  to  SRP 
monument  318;  thence  S  78-17-08  W 
594.02  feet  to  SRP  monument  319:  tbeoce 
N  30-13-00  W  391.33  feet  to  SRP 
monument  320;  thence  N  39-56-44  W 
4.171.28  feet  to  SRP  monument  321; 
thence  S  42-43-10  W  3,029.41  feet  to  SRP 
monument  322;  thence  N  68-05-48  W 
1,001.01  feet  to  SRP  monument  323;  (said 
point  having  a  coordinate  value  on  the 
SRP  coordinate  system  of  N  16.810J0 
and  E  32.353.74  and  having  a  coordinate 
value  on  the  S.C  Lambert  coordinate 
system  south  zone  of  N  467.103.36  and  E 
1.811,892.72)  thence  S  41-19-22  W  40&i)3 
feet  to  SRP  monument  324;  thence  S  35- 
24-46  W  6,891.15  feet  to  SRP  monuraent 
325:  thence  follow  along  the  meanders  of 
the  Savannah  River  approximately 
108.600  feet  to  Savaimah  River  Plant 
monument  1,  the  point  of  beginning. 

Excluded  from  the  above-described 
tract  are  the  following  railroad  rights-of- 
way,  highway  rights-of-way,  and  the 
designated  demonstration  area. 

#1  Seaboard  Coast  Line  Railroad 

(formerly  Charleston  and  Western  Carolina 
Railroad) 

A  strip  of  right-of-way,  averaging 
approximately  100  feet  in  width,  tiie 
centerline  of  which  is  described  as 
follows: 

Beginniitg  at  the  SRP  boundary  line 
near  the  Augusta  Barricade;  thence  in  a 
southerly  direction  through  the  former 
town  of  Ellenton,  continuing  in  a 
southeasterly  direction  through  Robbins 
Station  to  the  SRP  boundary  line  a 
distance  of  14.2  miles  and  omtaining  173 
acres  more  or  less. 

#2  Seaboard  Coast  Line  Railroad 

A  strip  of  ri^t-of-way  averaging 
approximately  100  feet  in  width,  the 
centeriine  of  which  is  described  as 
foUowr. 

Beginning  at  Robbins  Station,  thence 
in  an  easterly  and  northeasterly 
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direction  (crossing  SRP  Road  A)  to 
Meyers  Mill  siding,  thence  in  a 
northeasterly  direction  to  the 
intersection  of  the  railroad  and  the 
Savannah  River  Plant  boundary  line 
between  monuments  130  and  345. 

#3  United  States  Higliway  278 

A  strip  of  right-of-way  66  feet  in  width 
(33  feet  each  side  of  the  centerline  of 
said  road),  the  centerline  of  which  is 
described  as  follows: 

Beginning  at  the  intersection  of  the 
Savannah  River  Plant  boundary  line  and 
the  centerline  of  U.S.  Highway  278 
between  S.R.P.  monuments  54  and  55 
east  of  the  intersection  of  South 
Carolina  Highway  19  and  U.S.  278; 
thence  along  the  meanders  of  the 
centerline  of  U.S.  278  in  an  easterly 
direction  to  the  intersection  of  U.S.  278 
and  South  Carolina  Road  54;  thence 
along  the  meanders  of  the  centerline  of 
U.S.  278  in  an  easterly  direction  to  the 
intersection  of  the  Savannah  River  Plant 
boundary  line  between  Savannah  River 
Plant  monuments  75  and  76. 

#4  United  States  Highway  278 

A  strip  of  right-of-way  having  a  width 
of  66  feet  (33  feet  each  side  of  the 
centerline  of  said  highway),  the 
centeriine  of  which  is  described  as 
follows: 

Beginning  at  the  intersection  of  the 
centerline  of  U.S.  Highway  278  and  the 
Savannah  River  Plant  boundary  line 
between  Savaimah  River  Plant 
monuments  86  and  87;  thence  in  a 
southeasterly  direction  along  the 
meanders  of  the  centerline  of  U.S. 
Highway  278  to  the  intersection  of  the 
centerline  of  said  highway  and  the 
Savannah  River  Plant  boundary  line 
between  Savannah  River  Plant 
monuments  88C  and  88D. 

#5  South  Carolina  Highway  125 

A  strip  of  right-of-way  150  feet  in 
width  (75  feet  each  side  of  the  centeriine 
of  said  road),  the  centerline  of  which  is 
described  as  follows: 

Beginning  at  Savannah  River  Plant 
monument  25  near  the  intersection  of 
S.C.  Highway  125  and  SC.  Highway  62. 
thence  along  the  meanders  of  the 
centerline  in  a  southeasterly  direction  to 
a  point  approximately  400  feet  southeast 
of  the  Augusta  Barricade  at  which  point 
the  right-of-way  width  reduces  to  75  feet 
(37.5  feet  each  side  of  the  centeriine  of 
said  road):  thence  in  a  southeasterly 
direction  through  the  old  town  of 
Ellenton,  S.C.  to  a  point  approximately 
400  feet  northwest  of  the  Allendale 
Barricade  at  which  point  the  right-of- 
way  width  increases  to  150  feet  (75  feet 
each  side  of  the  centerline  of  said  road): 
thence  along  the  meanders  of  the 


centeriine  of  S.C.  Highway  125  in  a 
southeasterly  direction  to  the 
intersection  of  the  Savannah  River  Plant 
boundary  line  and  the  centerline  of  S.C. 
Highway  125  between  Savannah  River 
Plant  monuments  318  and  319. 

#6  Green  Pond  Road  (SRP  D-1) 

A  strip  of  right-of-way  having  a  width 
of  66  feet  (33  feet  each  side  of  the 
centerline  of  said  road),  the  centerline  of 
which  is  described  as  follows: 

Beginning  at  Savannah  River  Plant 
monument  33  (a  nail  in  the  centerline  of 
said  road);  thence  along  the  meanders  of 
the  centerline  of  Green  Pond  Road  in  a 
southeasterly  direction  to  the 
intersection  of  the  centerline  of  Green 
Pond  Road  and  Savannah  River  Plant 
Road  1  (intersection  being  northeast 
along  S.R.P.  Road  1  of  the  703  building). 

#7  Designated  Demonstration  Area 

Being  a  triangular  parcel  located  in 
the  southeast  comer  of  the  intersection 
of  S.R.P  Road  1  and  S.C.  Highway  125 
described  as  follows: 

Beginning  at  the  point  of  intersection 
of  the  southern  right-of-way  of  S.R.P. 
Road  1  (37.5  feet  from  the  centeriine  of 
S.R.P.  Road  1)  and  the  eastern  right-of- 
way  of  S.C.  Highway  125  (75  feet  from 
the  centerline  of  the  median  of  S.C. 
Highway  125);  thence  with  the  meanders 
of  the  eastern  right-of-way  of  S.C. 
Highway  125  S  2-09  W  1232.11  feet  to  a 
point;  thence  with  the  Federal  Trespass 
Line  fence  N  46-40  E  1796.15  feet  to  a 
point  on  the  southern  right-of-way  of 
S.R.P.  Road  1;  thence  with  the  meanders 
of  the  southern  right-of-way  of  S.R.P. 
Road  1  S  89-56  W  1260.47  feet  to  the 
point  of  beginning,  containing  17.81 
acres  more  or  less. 

Dated  in  Washington,  D.C.  this  24th  day  of 
July.  1985. 

loho  L  Gilbert. 

Executive  Assistant.  Office  of  the  Assistant 

Secretary  for  Defense  Program. 

|FR  Doc.  85-18477  Filed  8-2-85:  8:45  am) 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  TA8S-3-»-000,OC1] 

Tennessee  Gas  Pipeline  Co.;  Rate 
Cttange  Under  Tariff  Rate  Adjustment 
Provisions 

July  31. 1985. 

Take  notice  that  on  July  26. 1985. 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Tennessee) 
tendered  for  filing  Fifteenth  Revised 
Tariff  Sheet  No.  21  to  its  FERC  Gas 


Tariff.  Original  Volume  No.  1  to  be 
effective  August  15, 1985: 

Tennessee  states  that  the  revised 
tariff  sheet  reflects  a  Current  Purchased 
Gas  Cost  Rate  Adjustment  of  a  negative 
33.35  cents  per  dth  based  on  a  weighted 
average  cost  of  purchased  gas  of 
$2.3870.  Tennessee  states  that  the  rate 
reduction  is  attributable  to 
implementation  of  a  lower  cost 
purchasing  pattern  consistent  with  its 
contractual  rights  and  Emergency  Gas 
Purchase  Policy.  All  other  rates  and 
charges  reflected  on  the  revised  tariff 
sheet  are  the  same  as  those  authorized 
by  the  Commission's  order  issued  ]une 
28. 1985  in  Docket  Nos.  TA85-2-9-000, 
et  al. 

Tennessee  requests  waiver  of  the 
Commission  regulations  to  the  extent 
necessary  to  make  this  rate  reduction 
effective  on  August  15, 1985,  giving  its 
customers  the  immediate  benefit  derived 
from  Tennessee's  implementation  of  the 
modified  purchase  pattern. 

Tennessee  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
customers  and  affected  state  regulatory 
commissions.  Any  person  desiring  to  be 
heard  or  to  protest  said  filing  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  August  7, 1985.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 
[FR  Doc.  85-18525  Filed  8-2-85;  8;45  am] 
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lOocfcet  No.  RP83-130-001  and  TA85-2-42- 
004] 

Transwestem  Pipeline  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

July  31.  1985. 

Take  notice  that  Transwestem 
Pipeline  Company  (Transwestem)  on 
July  26, 1985  tendered  for  filling  as  part 
of  its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  tariff  sheets. 

Effective  July  1.  1965 

Twenty-ninth  Revised  Sheet  No.  5  , 


Alternate  Twenty-ninth  Revised  Sheet 

No.  5 
Original  Sheet  No.  5B 
Twenty-oeventh  Revised  Sheet  No.  6 
Alternate  Twenty-seventh  Revised 

Sheet  No.  6 
Original  Sheet  No.  3S. 
Original  Street  No.  36 

Effective  August  1,  1985 

First  Revised  Sheet  No.  38 

The  above  tariff  sheets  are  issued 
pursuant  to  Transwestem's  Stipulation 
and  Agreement,  dated  May  9. 1985 
which  was  approved  by  the 
Commission,  subject  to  the  terms  of 
Opinion  No.  238,  issued  on  July  1, 1985. 
Such  tariff  sheets  reflect  the  terms  of  the 
Stipulation  and  Agreement  with  minor 
modifications  to  comply  with  the 
Commission's  opinion  and  order. 

In  addition.  Transwestem  is  filing 
First  Revised  Sheet  No.  38  pursuant  to 
Article  VI  of  the  Stipulation  and 
Agreement  in  Docket  Nos.  RPSl-130  and 
RP83-25  reflecting  Transwestem's 
discounted  transportation  rate  to  be 
charged  for  service  under  Rate  Schedule 
TS-1  of  $0.1682/dth  effective  August  1, 
1985. 

Pursuant  to  the  provision*  of  the 
Stipulation  and  Agreement,  the  above 
noted  tariff  sheets  reflect  an  effective 
date  of  July  1, 1985  except  for  Rrst 
Revised  Sheet  No.  38  which  is  to 
effective  August  1. 1965. 

Copies  of  the  filing  were  served  on 
Transwestem's  jurisdictional  customers 
and  interested  state  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conwnission,  825 
North  Capitol  Street.  NE.,  'Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  August  7, 1985.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenaetfa  F.  Plumb, 
Secretory. 
[FH  Doc.  85-18528  Filed  t-l~a&: «:4S  ami 
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[Docket  Na  $AAS-t9-«00] 

Wyi66  Potrotoum  Corp^  PclMipn  fof 
Adjustment 

July  30. 1985. 

Take  notice  that  on  March  21. 1985. 
Wylee  Petroleum  Corporation  (Wylee) 
filed  an  application  with  the 
Commission  seeking  a  waiver  of  its 
obligation  to  pay  a  portion  of  its  Btu 
refund  liability  of  $29,031.87  required  by 
Order  No.  399,  Refunds  Resulting  from 
Btu  Measurement  Adjustments.  49  PR 
37735  (Sept.  28. 1984);  Order  No.  399-A. 
49  FR  46353  (Nov.  26, 1984). 

Wylee  asserts  that  it  has  attempted 
unsuccessfully  to  collect  the  portion  of 
the  refund  attributable  to  Bowie  Lumber 
Company,  Ltd.,  the  owner  of  a  30% 
royalty  interest  in  the  gas.  Wylee's 
application  includes  a  copy  of  a  letter 
from  Bowie  Lumber,  wherein  Bowie 
refuses  to  remit  any  part  of  the  refund 
demanded  by  Wylee.  Wylee  estimates 
that  the  cost  of  litigation  to  recover  the 
refunds  owed  by  the  royalty  owner 
would  be  at  least  twice  the  amount 
owned. 

The  procedures  applicable  to  the 
conduct  of  this  adjustment  proceeding 
are  found  in  Subpart  K  of  the 
Commission's  rules  of  practice  and 
procedure.  Any  person  desiring  to 
participate  in  this  adjustment 
proceeding  must  file  a  motion  to 
intervene  in  accordance  with  the 
provisions  of  Subpart  K.  All  motions  to 
intervene  must  be  filed  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC.  20426  no  later  than  15  days  after 
publication  of  this  notice  in  the  Federal 
Register. 
Kenneth  F.  Plumb, 
Secretary. 
(FR  Doc.  85-18527  Filed  8-2-85;  «:45  ami 
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(Docket  No.  CI81-194-001.  et  aL] 

ENSTAR  Corp.  (Successor  to  C&K 
Petroleum  Inc.);  AppRcstion  to  Amend 
Certificates  of  Public  Convenience  and 
Necessity,  To  Amend  Applications,  To 
Redesignate  Rate  Schedules,  and  To 
Redesignate  Pending  Proceedings 

July  30. 19B5. 

Take  notice  that  on  |uly  la  1985, 
ENSTAR  Corporation  (ENSTAR).  of  P.O. 
Box  2120.  Houston.  Texas  77252-2120, 
filed  an  application  pursuant  to  the 
provisions  of  the  Natural  Gas  Act  and 
the  Natural  Gas  Policy  Act  of  1978,  and 
to  the  Commission's  Rules  of  Practice 
and  Procedure  to  amend  the 
applications  for  and  certificates  of 


public  convenience  and  necessity,  as 
supplemented  or  amended,  the 
temporary  authorizations,  issued  or  filed 
under  each  of  the  proceedings  listed  in 
Exhibit  "A"  attached  hereto,  by  delelii^ 
therefrom  the  name  C&K  Petroleunu  Inc. 
(C&K)  and  substituting  therein  the  name 
of  ENSTAR  Corporation  in  snch  a 
manner  and  to  the  end  that  ENSTAR 
Corporation  shall  thereafter  succeed  to 
and  be  possessed  of  all  of  C&K's  rights. 
titles  interests  and  obligations 
heretofore  had  thereunder  by  CftK.  On 
December  20, 1963  C&K  was  mefged  into 
ENSTAR. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before  August 
14. 198S.  f9e  with  the  Federal  Energr 
Regulatory  Commission,  Washington. 
D.C.  20426.  petitions  to  intervene  or 
protests  in  accordance  with  ttie 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211.  385.214).  AD  protesU  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  (he 
protestants  parties  to  the  proceeding. 
Persons  wishing  to  become  parties  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  petitions  to 
intervene  in  accordance  vrith  the 
Commission's  Rules. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Kenneth  F.  Pliiml), 
Secretary. 

ExbibH-A" 

ENSTAR  Corporation 

Notice  of  Succession.  Certircate  of 
Adoption  and  Redeskjnatkm  of  Rate 
Schedules 


C&K 

Petroteum. 

Inc .  FERC 

gas  rate 

scfiedule 

No.' 


3 

4 


Cenificale 
docket  No. 


CI81-194 

cmt-sst 

CI74-434 


B  Paso  Habnt  Gas  Co. 

UnMri  Gb  f^wkne  Ca 

Ta 

Cofporsbon 


■  In  order  to  maintain  conhnuily  ol  0<e  i 
ENSTAR  rwretjy  requests  that  *  oM  iOaault  ha  a— yurt 
the  same  rate  schedule  nunners  as  the  C&K  rate  ichedutei 
whicM  their  ai*  ffHare- 

'  C&K's  recofds  indcate  an  >^|)tcation  kv  Ce>Mca«e  at 
Pubkc  CorMsnencs  &  HsciiWli  mm  «ad  ai  M*  Oodwt 
there  IS  no  lecaxd  ol  rnniwa«n  iliinaiNin  ol  C&Kt 
applKalion 

|FR  Doc.  85-18S2S  Filed  S-2-8S:  8:45  am| 
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(Docfcat  No*.  TA82-1-21-016] 

ColumbUi  Gas  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

July  3a  1985. 

Take  notice  that  Columbia  Gas 
Transmission  Corporation  (Columbia) 
on  July  15, 1985  tendered  for  filing  the 
following  proposed  changes  to  its  FERC 
Gas  Tariff,  Original  Volume  No.  1,  to  be 
effective  April  1, 1985: 
Ninety-eighth  Revised  Sheet  No.  16 
Sixth  Revised  Sheets  Nos.  16B  and  16C 
Thirty-fifth  Revised  Sheet  No.  64 
Original  Sheet  No.  88 

Columbia  states  that  this  filing 
implements  the  Stipulation  and 
Agreement  filed  with  the  Commission 
on  April  4. 1985  which  was  approved  by 
the  Commission's  Order  dated  June  14. 
1985,  as  modified  by  Order  dated  June 
25. 1985.  in  Docket  Nos.  TA82-1-21-001. 
etal. 

Copies  of  the  filing  were  served  upon 
the  Company's  jurisdictional  customers, 
interested  state  commissions  and  all 
parties  in  Docket  Nos.  TA82-1 -21-001. 
etal. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426.  in  accordance  with  Rule  211 
or  Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  August  6. 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Kennetli  F.  Plumb. 
Secretary. 

[FR  Doc.  85-18519  Filed  8-2-85:  8:45  am) 
MIXING  cooc  trnmi-M 

(Docket  No.  SA85-42-0OOI 

The  Connecticut  Light  and  Power  Co^ 
Petition  for  Ad)ustfnent  and  Interim 
Relief 

Issued:  July  30. 1965. 

On  June  24. 1985.  The  Connecticut 
Light  and  Power  Company  (CL&P)  filed 
with  the  Commission  a  petition  for 
adjustment  pursuant  to  section ,206(d)  of 
the  Natural  Gas  Policy  Act  of  1978 
(NGPA).  15  U.S.C.  3301-3432  (1982). 
CL&P  requests  that  it  be  permitted  to 
use  a  different  formula  for  calculating 


the  incremental  pricing  surcharge  on  gas 
supplied  for  industrial  boiler  use.  CL&P 
states  that  formula  is  the  one  used  by 
CL&P)  in  its  filings  with  the  Connecticut 
Department  of  Public  Utility  Control  in 
connection  with  establishing  rates  for 
intemiptible  service  provided  to  some 
CL&P)  customers  CL&P  states  that  with 
the  rapid  decline  in  the  price  of  *6  oil. 
the  alternative  fuel  price  ceilings  as 
calculated  by  the  Energy  Information 
Administration  that  CL&P  must  use. 
exceed  the  true  alternative  fuel  price. 
CLAP  also  claims  that  the  requirement 
that  it  use  a  Btu  conversion  factor  of 
1.033  increases  the  incremental  pricing 
surcharge.  CL&P  asserts  that  unless  it 
can  use  a  formula  that  reflects  the  actual 
cost  of  alternative  fuels,  it  is  faced  with 
the  loss  of  those  customers  who  can 
switch  to  the  cheaper  alternative  fuel. 
This  could  result  in  the  loss  of  these 
customers,  whose  annual  revenue 
purchases  from  CL&P  are  approximately 
$4.8  million.  CL&P  requests  interim  relief 
pursuant  to  S  385.1113  of  the 
Commission's  Regulations  on  the  ground 
of  immediate  and  irreparable  injury  to 
itself  and  its  customers. 

The  procedures  applicable  to  the 
conduct  of  this  adjustment  proceeding 
are  found  in  Subpart  K  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  Any  person  desiring  to 
participate  in  this  adjustment 
proceeding  must  file  a  motion  to 
intervene  in  accordance  with  the 
provisions  of  Subpart  K.  All  motions  to 
intervene  must  be  filed  within  15  days 
after  publication  of  this  notice  in  the 
Federal  Register. 
Kenneth  F.  Plumb. 
Secretary. 

[FR  Doc.  85-18520  Filed  8-2-85;  8:45  am) 
■NJJNO  cooc  (717-01-11 

(Docitet  No.  TA85-4-2-000, 001 ) 

East  Tennessee  Natural  Gas  Co^  Rate 
Filing  Pursuant  to  Tariff  Rate 
Adjustment  Provisions 

July  31, 1985. 

Take  notice  that  on  July  26. 1985.  East 
Tennessee  Natural  Gas  Company  (East 
Tennessee)  tendered  for  filing  Substitute 
Twelfth  Revised  Sheet  No.  4  to  Original 
Volume  No.  1  of  its  FERC  Gas  Tariff,  to 
be  effective  August  15. 1985. 

East  Tennessee  states  that  the 
purpose  of  this  revised  tariff  sheet  is  to 
reflect  a  revised  PGA  rate  adjustment 
based  on  a  rate  reduction  filed  by 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Tennessee)  on 
July  26, 1985  in  Docket  No.  TA85-3-9- 
000  to  be  effective  August  15. 1985.  East 
Tennessee  requests  that  the  Commission 


grant  any  waivers  it  deems  necessary  in 
order  to  make  this  filing  effective  August 
15, 1985. 

East  Tennessee  states  that  copies  of 
the  filing  have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  August  7. 1985.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumli, 
Secretary. 

[FR  Doc  85-18521  Filed  8-2-85:  8:45  am] 
■NJJNQ  COOC  1717-01-11 


[Docitet  No.  RP8S-172-000] 

K  N  Energy,  Inc.;  Initial  Rate  Filing  and 
Proposed  Changes  in  FERC  Gas  Tariff 

July  31. 1985. 
Take  notice  that  K  N  Energy.  Inc.  (K 

N).  on  July  19. 1985.  tendered  for  filing 

the  following: 

Initial  Rate  Schedule  SF-1  and  SF-2 
(Special  Firm  Service)  consisting  of 
Original  Sheet  Nos.  13A  through  13E  ' 
of  K  N's  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1  and  Original 
Sheet  No.  4B; 

Initial  Executed  Service  Agreement 
between  K  N  Energy.  Inc.  and 
Western  Gas  Corporation; 

Tariff  changes  in  K  N's  FERC  Gas  Tariff. 
Third  Revised  Volume  No.  1 
consisting  of:  Third  Revised  Sheet  No. 
14;  Second  Revised  Sheet  No.  15;  First 
Revised  Sheet  No.  17;  First  Revised 
Sheet  No.  19;  First  Revised  Sheet  No. 
24H:  Original  Sheet  No.  241;  Original 
Sheet  No.  24J:  Original  Sheet  No.  24K: 
Third  Revised  Sheet  No.  25;  Second 
Revised  Sheet  No.  278. 

Initial  Rate  Schedule  SF-1  and  SF-2 
provides  for  the  wholesale  of  gas  to 
customers  not  directly  connected  to  K 
N's  interstate  facilities  and  is  required  in 
order  for  K  N  to  effectuate  its  proposed 
sale  to  Western  Gas  Corporation 
(Western)  all  as  more  fully  set  forth  in 
the  filing.  The  initial  executed  service 
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agreement  between  K  N  and  Western 
provides  for  the  sale  of  gas  by  K  N  to 
Western  under  Rate  Schedule  SF-1  and 
IOR-1  upon  the  receipt  of  certificate 
authorization  requested  in  Docket  No. 
CP84-€05.  The  proposed  tariff  revisions 
make  miscellaneous  changes  to  existing 
tariff  provisions  to  reflect  and  reference 
the  new  Rate  Schedule  SF-1  and  SF-2 
and  other  revisions  all  as  more  fully  set 
forth  in  the  filing.  In  addition,  a  new 
section  13.c  is  being  added  to  the 
General  Terms  and  Conditions  to 
provide  alternate  delivery  reductions  for 
customers  whose  aggregate  calendar 
year  purchases  from  K  N  constitute  less 
than  seventy-five  percent  of  the 
customer's  total  gas  requirements.  K  N's 
existing  tariff  provisions  do  not  address 
delivery  reductions  to  such  customers. 
Copies  of  the  filing  were  served  upon 
K  N's  jurisdictional  customers  and 
applicable  state  regulatory  commissions. 
Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  August  7, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
(FR  Doc.  85-18522  Filed  8-2-85:  8:45  amj 

MLUNQ  CODE  CriTmi-M 

(Docket  No.  TA85-6-5-000. 001  ] 

Midwestern  Gas  Transmission  Co.; 
Rate  Fiiing  Pursuant  to  Tariff  Rate 
Adjustment  Provisions 

July  31. 1985. 

Take  notice  that  on  July  26, 1985. 
Midwestern  Gas  Transmission 
Company  (Midwestern)  filed  Fifteenth 
Rivised  Sheet  No.  5  to  Original  Volume 
No.  1  of  its  FERC  Gas  Tariff,  to  be 
effective  August  15, 1985. 

Midwestern  states  that  the  purpose  of 
the  filing  is  to  reflect  a  revised  PGA 
Rate  Adjustment  applicable  to  its 
Southern  System  customers  based  on  a 
rate  reduction  filed  by  Tennessee  Gas 
Pipeline  Company,  a  Division  of 
Tenneco  Inc.  (Tennessee)  on  July  26, 
1985  in  Docket  No.  TA85-3-9-000  to  be 


effective  August  15, 1985.  Midwestern 
requests  that  the  Commission  grant  any 
waivers  it  deems  necessary  in  order  to 
make  its  filing  effective  August  15, 1985. 

Midwestern  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  Washington,  DC 
20426,  in  accordance  with  Rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protest  should  be  filed  on  or 
before  August  7, 1985.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary 

[FR  Doc.  85-18523  Filed  8-2-85:  8:45  am] 
MLUNQ  CODE  •717-01-«l 


[Docket  No.  ER85-55O-O00] 

Rochester  Gas  and  Electric  Co.;  Order 
Accepting  for  Filing  and  Suspending 
Rates,  Granting  Intervention,  Granting 
Waiver,  and  Establishing  Hearing 
Procedures 

Issued:  luly  30, 1985. 

Before  Commissioners:  Raymond ). 
O'Connor,  Chairman;  A.  C  Sousa  and 
Charles  G.  Stalon. 

On  May  31, 1985,  Rochester  Gas  and 
Electric  Company  (RG&E)  submitted  a 
proposed  rate  increase  for  wheeling  firm 
power  and  energy  '  from  the  Niagara 
Hydro  Project  of  the  Power  Authority  of 
the  State  of  New  York  (PASNY)  to 
customers  of  PASNY.*  The  proposed 
wheeling  rate  would  increase  revenues 
by  approximately  $62,000  (22.0%)  during 
the  calendar  1984  test  period.  RG&E 
requests  a  nominal  effective  date  of 
August  1, 1985,  with  deferral  of 
collection  of  charges  until  November  1, 
1985,  in  accordance  with  the  terms  of  its 
contract  with  PASNY.' 


'  The  applicable  rale  schedule  designation  is: 
Rochester  Gas  and  Electric  Company,  Supplement 
No.  2  to  Rate  Schedule  FERC  No.  25. 

'  Presently,  two  customers  of  PASNY,  the  Villages 
of  Angelica  and  Spencerport.  New  York,  receive 
PASNY  power  and  energy  wheeled  by  RG&E. 

'The  agreement  provides  that  PASNY  must 
receive  five  months'  notice  of  any  change  in  rate. 


Notice  of  the  filing  was  published  in 
the  Federal  Register,*  with  comments 
due  on  or  before  June  27, 1985.  PASNY 
filed  a  timely  motion  to  intervene:  it 
does  not  raise  any  issues  in  its  pleading, 
however. 

On  July  1, 1985,  the  Municipal  Electric 
Utilities  Association  of  New  Yoric 
(MEUA)  filed  and  utimely  motion  to 
intervene.  In  support  of  its  late 
intervention,  MEUA  states  that  it  did 
not  become  aware  of  the  instant  filing 
until  after  the  notice  period  ended. 
MEUA  alleges  that  the  proposed 
wheeling  rate  is  substantially  excessive 
and,  therefore,  requests  a  five  month 
suspension.  In  support  of  its  request 
MEUA  cites  the  following  cost  of  service 
issues:  (1)  Rate  of  return  on  common 
equity;  (2)  allocation  of  various  expense 
and  plant  items;  (3)  income  tax 
calculation;  and  (4)  cash  working 
capital. 

On  July  15. 1985,  RG&E  filed  a  timely 
response  to  MEUA's  pleading.  While  not 
opposing  MEUA's  motion  to  intervene, 
RG&E  denies  that  a  five  month 
suspension  is  warranted,  in  support, 
RG&E  disputes  the  specific  allegations 
contained  in  MEUA's  pleading. 

Discussion 

Under  Rule  214  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.214),  the  timely  motion  to  intervene 
serves  to  make  PASNY  a  party  to  this 
proceeding.  Furthermore,  we  find  that 
good  cause  exists  to  grant  MEUA's 
untimely  intervention,  given  the 
interests  of  the  constituency  which  it 
represents,  the  early  stage  of  this 
I#oceeding,  and  the  apparent  absence  of 
any  undue  prejudice  or  delay. 

Our  review  of  RG&E's  filing  and  the 
pleadings  indicates  that  the  rates  have 
not  been  shown  to  be  just  and 
reasonable  and  may  be  unjust 
imreasonable,  unduly  discriminatory  or 
preferential,  or  otherwise  unlawful. 
Accordingly,  we  shall  accept  the  rates 
for  filing  and  suspend  them  as  ordered 
below. 

In  West  Texas  Utilities  Company,  18 
FERC  fl  61,189  (1982),  we  explained  that 
where  our  preliminary  examination 
indicates  that  proposed  rates  may  be 
unjust  and  imreasonable,  but  may  not  be 
sustantially  excessive,  as  defined  in 
West  Texas,  we  would  generally  impose 
a  nominal  suspension.  Here,  our 
examination  suggests  that  RG&E's 
proposed  rates  may  not  yield 
substantially  excessive  revenues.  In 
light  of  the  fact  that  RG&E  is 
contractually  obligated  to  give  PASNY 
five  month's  notice  before  the  later  must 


*  50  FR  25316  (1985). 
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pay  modified  charges;  we  find  that  good 
cause  exists  to  waive  the  advance  filing 
requirements  specified  in  section  35.3  of 
the  Commission's  regulations  (18  CFR 
35.3).* Therefore,  we  shall  suspend 
RC&E's  rates  for  one  day  to  become 
effective,  subject  to  refund,  on 
November  2, 1985. 

The  Commission  Orders 

(A)  MEUA's  untimely  motion  to 
intervene  is  hereby  granted  subject  to 
the  Commission's  Rules  of  Practice  and 
Procedure. 

(B)  The  120-day  advance  filing 
requirement  is  hereby  waived. 

(C)  RC&E's  proposed  rates  are  hereby 
accepted  for  filing  and  suspended  for 
one  day.  to  become  effective,  subject  to 
refund,  on  November  2, 1985. 

(D)  Pursuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
section  402(a)  of  the  Department  of 
Energy  Organization  Act  and  by  the 
Federal  Power  Act.  particularly  sections 
205  and  206  thereof,  and  pursuant  to  the 
Commission's  Rules  of  Practice  and 
Procedure  and  the  regulations  under  the 
Federal  Power  Act  (18  CFR.  Chapter  1).  a 
public  hearing  shall  be  held  concerning 
the  justness  and  reasonableness  of 
RG&E's  rates. 

(E)  A  presiding  administrative  law 
judge,  to  be  designated  by  the  Chief 
Administrative  Law  judge,  shall 
convene  a  conference  in  this  proceeding 
to  be  held  within  approximately  fifteen 
(15)  days  of  the  date  of  this  order,  in  a  % 
hearing  room  of  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE..  Washington.  DC 
20426.  The  presiding  judge  is  authorized 
to  establish  procedural  dates,  including 
the  submission  of  a  case-in-chief  by 
RG*E.  and  to  rule  on  all  motions  (except 
motions  to  dismiss)  as  provided  in  the 
Conunission's  Rules  of  Practice  and 
Procedure. 

(F)  Subdocket  No.  -000  of  Docket  No. 
ER85-55O-000  is  hereby  terminated.  The 
evidentiary  hearing  established  herein  is 
assigned  Docket  No.  ER85-550-001. 

(G)  The  Secretary  shall  promptly 
publish  this  order  in  the  Federal 
Register. 

By  I  he  Commission. 
Kenneth  F.  Ptaab.  v 

Secretary. 

(FR  Doc.  85-18524  Filed  8-2-85:  845  am) 
MjjNO  CODE  t/n-m-a 


'RC&E  has  submitted  its  tilini;  more  than  120 
diiys  in  advance  of  the  dale  on  wlitcii  il  proposes  lo 
hegin  collecting  the  proposed  rales. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

lOPPE  FRL-M73-91 

Agency  Information  Collection 
ActivitiM  Undor  OMB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUUHMAIIV:  Section  3507(a)(2)(B)  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.)  requires  the  Agency 
to  publish  in  the  Federal  Register  a 
notice  of  proposed  information 
collection  requests  (ICRs)  that  have 
been  forwarded  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review.  The  ICR  describes  the  nature  of 
the  solicitation  and  the  expected  impact, 
and  where  appropriate  includes  the 
actual  data  collection  instrument.  The 
following  ICRs  are  available  for  review 
and  comment. 

FON  FUfrmEN  nHFORMATION  CONTACT: 

Nanette  Liepman.  202-382-2742  or  FTS 
382-2742. 

SUPPLEMENTARY  INFORMATION: 

•  Title:  Request  for  Vehicle  Exclusion 
from  the  Clean  Air  Act  (EPA  *0012), 
(This  is  a  reinstatement  of  a  former 
collection.) 

Abstract:  A  manufacturer  who  wants 
a  determination  whether  a  particular 
type  of  vehicle  is  excluded  from 
coverage  of  the  Clean  Air  Act  must 
submit  information  describing  the  size, 
use,  top  speed,  and  other  specifications 
of  the  vehicle  so  that  the  determination 
can  be  made. 

Respondents:  Vehicle  manufacturers 
requesting  a  determination  of  exclusion 
from  the  requirements  of  the  Clean  Air 
Act 

Office  of  Water 

•  TitJe:  Information  Requirements  for 
Advanced  Treatment  Performance 
Evaluation  (EPA  #1251).  (This  is  a  one- 
time collection.) 

Abstract:  The  Office  of  Municipal 
Pollution  Control  will  compile 
performance  data  from  one  hundred 
publicly  owned  treatment  works  with 
advanced  treatment  (AT)  effluent  limits 
and  identify  resulting  empirical 
relationships.  The  data  will  be  used  as  a 
guideline  for  planning  future  AT 
facilities  and  to  reduce  costs  of  building, 
operating,  and  maintaining  these 
expensive  AT  facilities. 

Respondents:  About  one  hundred  AT 
facilities  that  collect  effluent  data  on 
carbonaceous  biochemical  oxygen 
demand  (CBOD,  a  pollutant  indicator) 
and  that  operate  at  80%  to  120%  of  their 
design  flow  treatment  capacity. 


Comments  on  all  parts  of  this  notice 
may  be  sent  to: 

Nanette  Liepman  (PM-223).  Office  of 
Standards  and  Regulations, 
Regulation  and  Information 
Management  Division.  US. 
Environmental  Protection  Agency.  401 
M  Street  SW.,  Washington.  D.C 
20460 

and 

Wayne  Leiss  (ICR  #0012) 

or 

Richard  D,  Otis  (ICR  #1251),  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
New  Executive  Office  Building  (Room 
3228),  728  Jackson  Place,  NW., 
Washington.  DC.  20503. 
Dated:  July  29. 19BS. 

Daniel  J.  Fiorioo, 

Acting  Director.  Regulation  and  Information 
Management  Division, 

[PR  Doc  85-18389  Filed  8-2-85;  8:45  am) 
BiujNO  cooc  um>  n  n 


[OPTS-59725;  FRL-2t74-7] 

Premanufacture  Notices;  CtMin- 
Stopped  Alkyd  Resin 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (I^W) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
May  13,  1983  (48  FR  21722).  In  the 
Federal  Register  of  November  11. 1984. 
(49  Fr  46066)  (40  CFR  723.250).  EPA 
published  a  rule  which  granted  a  limited 
exemption  from  certain  PMN 
requirements  for  certain  types  of 
ploymers.  PMNs  for  such  ploymers  are 
reviewed  by  EPA  within  21  days  of 
receipt  This  notice  announces  receipt  of 
one  such  PMN  and  provides  a  summary 
of  it. 

DATES:  Close  of  Review  Period:  Y  85- 
113:  August  12. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wendy  Cleland-Hamnett.  Chemical 
Control  Division  (TS-794).  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency.  Rm.  E-611.  401  M  St. 
SW..  Washington.  DC  20460.  (202-382- 
3725). 
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SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  non-conridential 
version  of  the  submission  by  the 
manufacturer  on  the  exemptions 
received  by  EPA.  The  complete  non- 
confidential document  is  available  in  the 
Public  Reading  Room  E-107  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

Y  85-113 

Manufacturer.  Confidential. 

Chemical.  (G)  Chain-stopped  alkyd 
resin. 

Use/Production.  (S)  Industrial  Coating 
resin  component.  Prod,  range:  6,500- 
79.000. 

Toxicity  Data.  No  data  submitted. 

Exposoure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

Dated:  July  29, 1985. 

Linda  A.  Travers, 

Acting  Director,  Information  Management 
Division. 

IFR  Doc.  85-8490  Filed  8-2-65;  8:45  am) 

BILLING  COOC  6S«>-SIMi 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Infoirnation  Collection 
Submitted  to  the  Office  of 
Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35). 

Type:  Extension  of  3067-0156 
Title:  State  Operating  Plan  for 

Superfund  Temporary  Relocation 

Assistance 
Abstract:  This  plan  is  used  to  document 

the  State's  proposal  for  temporary 

relocation  implementation.  It  also 

includes  budget  and  outlay 

information. 
Type  of  Respondents:  State  or  Local 

Governments 
Number  of  Respondents:  12 
Burden  Hours:  144 

Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
Officer,  Linda  Shiley,  (202)  646-2624,  500 
C  Street  SVV.,  Washington.  D.C.  20472. 

Comments  should  be  directed  to  Mike 
Weinstein,  Desk  Officer  for  FEMA, 
Office  of  Information  and  Regulatory 


Affairs,  OMB,  Rm.  3235,  New  Executive 
Office  Building,  Washington,  D.C.  20503. 

Dated:  July  22, 1985. 
Walter  A.  Gintantas, 
Director,  Administrative  Support. 
[FR  Doc.  85-18473  Filed  8-2-85;  8:45  ain| 

BILUNO  CODE  671»-01-ll 


Emergency  Food  and  Shelter  National 
Board  Program  Amendment 

AGENCY:  Federal  Emergency 
Management  Agency. 

action:  Notice. 

summary:  This  notice  amends  awards 
amounts  in  the  Emergency  Food  and 
Shelter  National  Board  Program  Plan 
listing  of  localities  selected  for  funding, 
which  was  published  in  49  FR  42680 
(October  23, 1984]  and  amended  in  50  FR 
11754  (March  25, 1985)  and  50  FR  23359 
(June  3, 1985). 

Remaining  program  funds  were 
reallocated  to  supplement  funding  of 
jurisdictions  previously  selected  under 
the  category  of  "jurisdictions,  including 
the  balance  of  counties,  with  18,000 -f- 
unemployed  and  a  7.5%  rate  of 
unemployment."  Availability  of  funds 
limited  distribution  to  the  ten 
jurisdictions  within  this  category  with 
the  highest  rates  of  unemployment; 
distribution  was  made  proportional  to 
the  original  formula.  (Considering 
program  closing  deadlines,  the  local 
board  for  Puerto  Rico  limited  its  award 
to  the  amount  listed  below.)  Remaining 
funds  were  allotted  to  the  next 
qualifying  jurisdiction,  Allegheny 
County,  Pennsylvania. 

The  eleven.qualifying  jurisdictions 
were  awarded  amounts  as  follows: 

Alabama;  Jefferson  County .,...  S19,845 

California: 

Fresno  County 24,239 

Kern  County 22.407 

Florida:  Polk  County 20,893 

Michigan:  Detroit  City 82,853 

New  York:  Buffalo  City 20,340 

Pennsylvania; 

Allegheny  County 18.621 

Westmoreland  County 26,066 

Ohio:  Cuyahoga  County 37.345 

Puerto  Rico 50,000 

Texas:  Hidalgo  County 19,976 


Dated:  July  29, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Laurence  I.  Broun,  Individual  Assistance 
Division,  Disaster  Assistance  Programs, 
Federal  Emergency  Management 


Agency.  Washington,  D.C.  20472;  (202) 

646-3652. 

Dennis  Kwiatkowslu. 

Chairman,  National  Board  for  Emergetwy 

Food  and  Shelter. 

|FR  Doc.  85-18472  Filed  8-2-85;  8:45  am| 

BILUNO  CODE  C71»-01-M 


FEDERAL  HOME  LOAN  BANK  BOARD 

Bell  Savings  and  Loan  Association, 
San  Mateo,  CA;  Appointment  of 
Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(6)(A)  of  the  Home  Owners'  Loan 
Act,  as  amended,  12  U.S.C.  1464(d)(6)(A) 
(1982).  the  Federal  Home  Loan  Bank 
Board  duly  appointed  the  Federal 
Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for  Bell 
Savings  and  Loan  Association,  San 
Mateo,  California,  on  July  25. 1985. 

Dated:  July  31. 1985. 
Jeff  Sconyera. 

Secretary. 

[FR  Doc.  85-18545  Filed  8-2-85:  8:45  am) 

BtLLMQ  COOC  (TSO-OI-K 


FEDERAL  MARITIME  COMMISSION 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street. 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission.  Washington.  D.C. 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  223-010622-001. 

Title:  Houston  Terminal  Service 
Agreement. 

Parties: 

Port  of  Houston  Authority  of  Harris 
County,  Texas 

Southside  Services,  Inc. 

Synopsis:  Agreement  No.  223-010622- 
001  amends  the  basic  agreement  by 
changing  the  designated  transit  sheds  of 
Southside  Services,  Inc.  from  Transit 
Sheds  41  through  44,  located  on  the 
south  side  of  the  Houston  Ship  Channel. 
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to  Transit  Sheds  21  and  22.  Warehouse 
21-A  and  Wharf  23.  the  latter  of  which 
are  located  on  the  north  side  of  the 
channel.  All  other  provisions  of  the 
basic  agreement  remain  the  same. 

Agreement  No.:  202-010676-006 

Title:  Mediterranean/U.S.A.  Freight 
Conference 

Parties: 

Atlanttrafik  Express  Service,  Ltd. 

Achille  Lauro 

C.I.A.  Venezolana  de  Navigacion 

Compania  Transatlantica  Espanol^ 
S.A. 

Constellation  Lines.  S.A. 

Costa  Armatori.  S.p.A. 

d'Amico  Societa  di  Navigazione  per 
Azioni 

Farrell  Lines.  Inc. 

Fiota  Mercante  Grancolambiana,  S.A. 

"Italia"  Societa  Per  Azioni  di 
Navigazione 

jugolinija 

Jugooceanija 

Lykes  Bros.  Steamship  Co.,  Ltd. 

Nedlloyd  Lines 

Nordana  Line 

Sea-Land  Service,  Inc. 

Zim  Israel  Navigation  Company.  Ltd. 

Synopsis:  This  amendment  revised  the 
basis  Agreement  to  explicitly  provide 
that  the  geographic  scope  of  the 
Agreement  covers  the  transportation  of 
till  cargo  within  the  Agreement  trade, 
whether  or  not  such  cargo  is  subject  to 
the  tariff  filing  requirements  of  the 
Shipping  Act  of  1984. 

By  Order  of  the  Federal  Maritime 
Coir.mission. 

Daftd:  July  Tl.  1985. 

Bruce  A.  Dcunbrowski. 

Acting  Secretary. 

im  Doc  85-18515  Filed  8-2-85:  &45  am| 

BtLUNG  COOE  *73»-«1-M 


FEDERAL  RESERVE  SYSTEM 

Binger  Agency,  Inc.,  et  al.;  Applications 
to  Engage  de  Novo  in  PernMssit><e 
Nonl>anking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)  (8))  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiarj',  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 


Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consumation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  partly 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  August  26. 1985. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  Binger  Agency,  Inc..  Binger. 
Oklahoma:  to  engage  de  novo  directly  in 
the  activity  of  leasing  personal  property. 

B.  Board  of  Govemora  of  the  Federal 
Reserve  System,  (William  W.  Wiles. 
Secretary)  Washington,  D.C.  20551: 

1.  Security  Pacific  Corporation,  Los 
Angeles.  California:  to  engage  de  novo 
through  its  subsidiary,  Xcel  Business 
Systems.  Inc..  Mill  Valley,  California,  in 
a  joint  venture  in  providing  to  others 
data  processing  and  data  transmission 
services,  facilities  (including  data 
processing  and  data  transmission 
hardware,  software,  documentation  or 
operating  personnel),  data  bases,  or 
access  to  such  services  facilities,  or  data 
bases  by  any  technological  means.  Such 
activities  will  involve  a  packaged 
system  including  all  applications  needed 
to  meet  the  data  processing 
requirements  of  financial  and  banking 
institutions,  including  the  processing  of 
general  ledgers,  deposits  and  extensions 
of  credit.  This  application  may  be 
inspected  at  the  Federal  Reserve  Bank 
of  San  Francisco. 


Board  of  Governors  of  the  Federal  Reserve 
System.  )uly  3a  1985. 
James  McAfea, 

Associate  Secretary  of  the  Board. 

|FR  Doc.  8S-18452  Filed  8-2-85;  8:45  am| 

WLUNO  CODE  «310-01-M 

Eagle  National  Holding  Company,  inc.. 
et  al.;  Formations  of;  Acquisitions  by, 
and  Mergers  of  Bank  Holding 
Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  August 
26. 1985. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President),  104 
Marietta  Street.  N.W.,  Atlanta.  Georgia 
30303: 

1.  Eagle  National  Holding  Company, 
Inc..  Miami.  Florida;  to  acquire  80 
percent  of  the  voting  shares  of  Tower 
Bank,  N.A..  Hialeah  Gardens.  Florida. 

2.  Tri-State  Bancshares,  Inc., 
Knoxville,  Tennessee;  to  acquire  86 
percent  of  the  voting  shares  of  The 
Tradera  National  Bank.  Tullahoma. 
Tennessee. 

B.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer.  Vice  President),  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  Scott  Bancshares.  Inc..  Bethany. 
Illinois;  to  acquire  100  percent  of  the 
voting  shares  of  State  Bank  of  Nianiic, 
Niantic.  Illinois. 

2.  Southwest  Financial  Corporation. 
Evergreen  Park.  Illinois:  to  acquire  97 
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percent  of  the  voting  shares  of  Orland 
Park  Plaza  Bank.  Orland  Park.  Illinois. 

C.  Federal  Reserve  Bank  of 
Minneapolis  (Bruce  ].  Hedblom.  Vice 
President).  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

1.  JDOB.  Inc.,  Naples.  Florida:  to 
acquire  83  percent  of  the  voting  shares 
of  Sandstone  State  Bank.  Saridstone, 
Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  30, 1985. 

James  McAfee. 

Associate  Secretary  of  the  Board. 

(FR  Doc  85-18453  Filed  8-2-85;  8:45  amj 

MLLMQ  COOC  6210-Ot-M 


DEPAFTTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
(Docket  Nos.  83V-0141  et  al.] 

AvaNatMty  of  Approved  Variances  for 
Laser  Products 

Correction 

In  FR  Doc.  85-15971  beginning  on  page 
27687  in  the  issue  of  Friday.  July  5. 1985, 
make  the  following  correction:  In  the 
table  near  the  bottom  of  the  page,  in  the 
second  entry,  in  the  third  column,  "Laser 
product".  "Q-Swithched"  should  read 
"Q-Switched". 

BILUNO  CODE  ISOMJI-M 


(Docket  No.  77N-0240:  DES1 1786] 

Certain  Single-Entity  Coronary 
Vasodilators-Nltroglycerin  Buccal 
Tables;  Drug  Efficacy  Study 
Implementation;  Revocation  of 
Exemption;  Announcement  of 
Marketing  Conditions. 

Correction 

In  FR  Doc.  856-15970  beginning  on 
page  27688  in  the  issue  of  Friday.  July  5. 
1985.  make  the  following  corrections: 

1.  On  page  27688,  in  the  second 
column,  under  "SUPPLEMENTARY 
INFORMATION",  in  the  second  paragraph, 
in  the  fourteenth  line,  "tropical"  should 
read  "topical". 

2.  On  page  27688,  in  the  third  column 
in  the  fourth  line  from  the  bottom, 
"demodynamic"  should  read 
"hemodynamic". 

3.  On  page  27689,  in  the  third  colunrn, 
in  the  fourth  complete  paragraph,  in  the 
fifth  line,  "dinitroglyicerois"  should  read 
"dinitroglycerols". 

4.  On  page  27690.  in  the  second 
column,  in  the  second  line,  "pectortis" 
should  read  "pectoris":  in  the  ftrst 
complete  paragraph,  in  the  fourth  line. 


'infraction"  should  read  "infarction";  in 
the  second  complete  paragraph,  in  the 
third  line.  "3-5  hours"  should  read  "3-5 
hour". 

5,  On  page  27600,  in  the  third  columa 
in  the  fifth  complete  paragraph,  in  the 
ninth  line,  "hpemea"  should  read 
"hypemea";  in  the  eleventh  line,  "haert" 
should  read  "heart":  in  the  thirteen  line, 
"fever  paralysis"  should  read  "fever, 
paralysis". 

6,  On  page  27601,  in  the  first  colimin  in 
the  first  line,  "intraveonously"  should 
read  "intravenously";  in  the  third 
complete  paragraph,  in  the  ninth  line, 
"does"  should  read  "dose". 

7,  On  page  27691,  in  the  third  column, 
the  FR  Doc.  number  should  read  "85- 
15970". 

WLUNQ  COOC  1505-01-M 


Health  Care  Financing  Administration 

Medicaid  Program;  Hearing: 
Reconsideration  of  Disapproval  of  a 
New  York  State  Plan  Amendment 

agency:  Health  Care  Financing 
Administration  [HCFA),  HHS. 
action:  Notice  of  hearing. 

SliMMARY:  This  notice  announces  an 
administrative  hearing  on  September  27, 
1985  in  New  York,  New  York  to 
reconsider  our  decision  to  disapprove 
New  York  State  Plan  Amendment  84-17. 
DATE:  Closing  Date:  Requests  to 
participate  in  the  bearing  as  a  party 
must  be  received  by  the  Docket  Clerk, 
August  20. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 
Docket  Clerk,  Hearing  Staff,  Bureau  of 
Eligibility,  Reimbursement  and 
Coverage,  365  East  High  Rise,  6325 
Security  Boulevard,  Baltimore, 
Maryland  21207.  Telephone:  (301)  594- 
8261. 
SUPPlfMENTARY  INFORMATION:  This 

notice  announces  an  administrative 
hearing  to  reconsiderour  decision  to 
disapprove  a  New  York  State  Plan 
Amendment. 

Section  1116  of  the  Social  Security  Act 
and  45  CFR  Parts  201  and  213  establish 
Department  procedures  that  provide  an 
administrative  hearing  for 
reconsideration  of  a  disapproval  of  a 
State  plan  or  plan  amendment.  HCFA  is 
required  to  publish  a  copy  of  the  notice 
to  a  State-Medicaid  Agency  that  informs 
the  agency  of  the  time  and  place  of  the 
hearing  and  the  issues  to  be  considered. 
(If  we  subsequently  notify  the  agency  of 
additional  issues  which  will  be 
considered  at  the  hearing,  we  will  also 
publish  that  notice.) 

Any  individual  or  group  that  wants  to 
participate  in  the  bearing  as  a  party 


must  petition  the  Hearing  Officer  within 
15  days  after  publication  of  this  nobce. 
in  accordance  with  the  requirements 
contained  in  45  CFR  213.15(b)(2).  Any 
interested  person  or  organization  that 
wants  to  participate  as  amicus  curiae 
must  petition  the  Hearing  Officer  before 
the  hearing  begins  in  accordance  with 
the  requirements  contained  in  45  CFR 
213.15(c)(1). 

If  the  hearing  is  later  rescheduled,  the 
Hearing  Officer  will  notify  all 
participants. 

The  issue  in  this  matter  is  whether 
New  York's  amendment  which  would 
delay  implementation  of  the  current 
reduction  of  payments  to  public 
psychiatric  hospitals  for  inappropriate 
level  of  care  services  violates  section 
1902(a)(13)(A)  of  the  Social  Security  Act 

Section  1902(a)(13)  of  the  Act  requires 
States  to  reduce  the  rate  of 
reimbursement  to  hospitals  to  reflect  the 
level  of  care  actually  provided  to 
recipients.  Section  2366  of  the  Deficit 
Reduction  Act  of  1984.  Pub.  L  96-309. 
however,  provides  that  the  provisions  of 
section  1902(a)(13)  shall  not  apply  to 
payments  made  to  public  psychiatric 
hospitals  before  July  1, 1985.  Section 
2366  provides  further  that  payments  to 
such  hospitals  are  to  be  reduced  by  one- 
third  of  the  full  reduction  called  for  by 
section  1902(a)(13]  of  the  Act  during  the 
12-month  period  ending  June  30. 1986, 
and  by  two-thirds  of  the  full  reduction 
during  the  12-month  period  ending  June 
30,1987. 

At  the  time  the  Congress  was 
considering  section  2366  of  the  Deficit 
Reduction  Act  of  1984  there  was  only 
one  State  (New  Jersey)  which,  under  its 
approved  State  Plan,  was  reimbursing 
its  public  psychiatric  hospitals  without 
excluding  days  spent  at  a  lower  level  of 
care  when  determining  occupancy  level 
(for  purposes  of  determining  the 
payment  for  cases  in  the  hospital  which 
required  a  lower  level  of  care). 
According  to  the  Committee  reports 
discussing  this  legislative  provision,  that 
State  was  going  to  suffer  serious 
dislocation  if  legislative  relief  was  not 
granted  to  enable  it  to  continiw  its 
practice.  As  evidenced  by  the  legislative 
history,  section  2366  was  intended 
solely  to  address  the  unique 
circumstances  of  that  State.  It  clearly 
was  not  the  intent  of  the  Congress  to 
enable  other  States,  whose  State  plans 
provided  for  reducing  payments  in 
accordance  with  section  1902(a)(13).  to 
change  their  State  plans  and  no  longer 
do  so.  TTierefore,  HCFA  has  determined 
that  New  York's  proposal  is  in  violation 
of  section  1902(a)(13}(A)  of  die  Social 
Security  Act  , 
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The  notice  to  New  York  announcing 
an  administrative  hearing  to  reconsider 
our  disapproval  of  its  State  plan 
amendment  reads  as  follows: 
Mr.  David  Emil. 

Deputy  Commissioner  and  General  Counsel, 
Department  of  Social  Services.  40  North 
Pearl  Street,  Albany.  New  York  12243 

Dear  Mr.  Emil:  This  is  to  advise  you  that 
your  request  for  reconsideration  of  the 
decision  to  disapprove  New  York  State  Plan 
Amendment  84-17  was  received  on  July  1, 
1985.  You  have  requested  a  reconsideration 
of  whether  the  plan  amendment  which  would 
delay  implementation  of  the  current 
reduction  of  payments  to  public  psychiatric 
hospitals  for  inappropriate  level  of  care 
services,  conforms  to  the  requirements  for 
approval  under  the  Social  Security  Act  and 
pertinent  Federal  regulations. 

I  am  scheduling  a  hearing  on  your  request 
to  be  held  on  September  27, 1985  at  10  a.m..  in 
Room  305A,  3rd  Floor.  28  Federal  Plaza.  New 
York  City,  New  York.  If  this  date  if  not 
atceptable.  we  would  be  glad  to  set  another 
date  that  is  mutually  agreeable  to  the  parties. 

I  am  designating  Mr.  Lawrence  Ageloff  as 
the  presiding  official.  If  these  arrangements 
present  any  problems,  please  contact  the 
Docket  Clerk.  In  order  to  facilitate  any 
communication  which  may  be  necessary 
between  the  parties  to  the  hearing,  please 
notify  the  Docket  Clerk  of  the  names  of  the 
individuals  who  wll  represent  the  State  at 
the  hearing.  The  Docket  Clerk  can  be  reached 
at  (301)  594-8281. 

Sincerely  yours. 
Carolyne  K.  Davis,  Ph-D. 

(Sec  1116  of  the  Social  Security  Act  (42 
U.S.C.  1316)) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714.  Medicaid  Assistance 
Program) 

Dated:  July  29. 1985. 
Carotyne  K.  Davis. 

Administrator,  Health  Care  Financing 

Administration. 

[PR  Doc.  85-18544  Filed  8-2-85:  8:45  am) 

BRJJNO  CODE  4120-aS-ll 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Togiak  National  Wildlife  Refuge  Draft 
Comprehensive  Conservation  Plan, 
Environmental  Impact  Statement  and 
Wlldemess  Review;  Alaska 

AOENCY:  Fish  and  Wildlife  SeiT^ice, 
Interior. 

ACTKNt  Notice  of  availability; 
correction. 


summary:  This  document  corrects  a 
notice  of  availability  that  appeared  on 
page  21511  in  the  Federal  Register  of 
Friday.  May  24, 1985  (50  FR  21511).  This 
action  is  necessary  to  correct  the  date 
by  which  comments  to  the  draft 
document  should  be  submitted. 


FOA  FURTHER  INFORMATION  CONTACT: 

William  Knauer,  Wildlife  Resources, 
U.S.  Fish  and  Wildlife  Service,  1011  E. 
Tudor  Road,  Anchorage,  Alaska  99503; 
telephone  (907)  786-3399. 

The  following  correction  is  made  in 
FR  Doc.  85-12520  appearing  on  pages 
21511-2: 

On  page  21511,  column  one,  second 
paragraph,  first  sentence,  "DATES,"  is 
corrected  to  read  "Comments  on  the 
draft  CCP/EIS  must  be  submitted  on  or 
before  September  30, 1985.  to  receive 
consideration  in  the  preparation  of  the 
final  CCP/EIS." 

Dated:  July  29, 1985. 
Robert  E.  Gilmors, 
Regional  Director 
(FR  Doc.  85-18461  Filed  8-2-85;  8:45  am) 

BlUJNa  COOC  4310-55-M 


INTERSTATE  COMMERCE 
COMMISSION 

(No.  MC-C-10963] 

Armstrong  World  Industries,  Inc.; 
Transportation  Within  Texas;  Petition 
for  Declaratory  Order 

July  30, 1985. 

Notice  in  this  proceeding  was 
originally  published  at  50  FR  28296.  July 
11. 1985. 

At  the  request  of  the  petitioner,  the 
date  for  filing  comments  is  extended  to 
September  11, 1985. 

By  the  Commission,  Heber  P.  Hardy, 
Director,  Office  of  Proceedings. 
James  H.  Bayne. 
.  Secretary. 
[FR  Doc.  85-18484  Filed  8-2-«5:  8:45  am] 

BIUJNQ  COOC  703»^)1-« 


(Docket  No.  AB-1  (Sut>-No.  179X)] 

Chicago  and  North  Western 
Transportation  Co.;  Atxandonment 
Exemption;  In  Kossuth  County,  lA 

agency:  Interstate  Commerce 

Commission. 

action:  Notice  of  exemption. 

summary:  The  Interstate  Commerce 
Commission  exempts  from  the 
requirement  of  prior  approval  under  49 
U.S.C.  10903.  et  seq.,  the  abandonment 
by  the  Chicago  and  North  Western 
Transportation  Company  of  2.8  miles  of 
rail  line  between  milepost  145.9  near 
Burt  and  milepost  148.7  near  Bancroft,  in 
Kossuth  County.  lA,  subject  to  standard 
employee  protective  conditions  and  a 
public  use  condition  under  49  U.S.C. 
10906. 

DATES:  This  exemption  is  effective 
September  4. 1985.  Petitions  to  stay  must 


be  filed  by  August  15. 1985.  and  petitions 
for  reconsideration  must  be  filed  by 
August  26. 1985. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-1  (Sub-No.  179X)  to: 

(1)  Office  of  the  Secretary.  Case  Control 
Branch.  Interstate  Commerce 
Commission.  Washington.  DC  20423 

(2)  Petitioner's  representatives:  Anne  E. 
Keating,  One  North  Western  Center, 
Chicago.  IL  60606 

FOR  FURTHER  INFORMATION  CONTACT: 

Louis  E.  Gitomer  (202)  275-7245. 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision  write  to  T.S. 
InfoSystems.  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building. 
Washington.  DC  20423.  or  call  289-4357 
(DC  .Metropolitan  area]  or  toll  free  (800] 
424-5403. 

Decided:  July  19. 1985. 

By  the  Commission,  Chairman  Taylor,  Vice 
Chairman  Gradison,  Commissioners  Sterrett, 
Andre,  Simmons,  Lamboley,  and  Strenio. 
Chairman  Taylor  dissented  with  a  separate 
statement.  Commissioner  Lamboley 
dissented  with  a  separate  expression. 
lames  H.  Bayne. 
Secretary. 
(FR  Doc.  85-18487  Filed  8-2-85;  8:45  am) 

mUJNa  COOE  703S-01-« 


LEGAL  SERVICES  CORPORATION 

Notice  and  Request  for  Comments  on 
a  Grant  Award;  Crawford  County  Bar 
Association 

agency:  Legal  Services  Corporation. 
ACTION:  The  Legal  Services  Corporation 
(LSC)  announces  that  it  is  considering 
awarding  a  special  one-time  grant  of 
$70,000  in  1985  to  the  Crawford  County 
Bar  Association  (Pennsylvania)  to 
provide  legal  services  to  indigents  in 
Crawford  County  through  the  pro  bono 
services  of  individual  practitioners. 

DATE:  All  comments  and 
recommendations  must  be  received  by 
the  Office  of  Field  Services/Program 
Development  and  Substantive  Support 
Unit  (OFS/PDSS)  within  thirty  (30) 
calendar  days  of  publication  of  this 
notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Legal  Services  Corporation,  Office  of 
Field  Services,  Keith  Osterhage, 
Manager,  Program  Development  & 
Substantive  Support  Unit,  733  Fifteenth 
Street,  NW.,  Washington,  D.C.  20005, 
(202)  272-4356. 

SUPPLEMENTARY  INFORMATION:  Under 
this  project,  the  Crawford  County  Bar 
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Association  will  administer  a  legal 
services  operation  to  serve  poor  persons 
in  Crawford  County.  The  project  will 
employ  a  full-time  attorney  serving  as 
administrative  director.  The  attorney- 
director  will  accept  assignment,  and 
process  cases,  and  will  be  supervised  by 
a  volunteer  senior  member  of  the  bar 
association.  Routine  cases  subject  to 
expeditious  processing  through  internal 
systems  will  be  retained  by  the 
employed  attorney  while  more  complex 
matters  in  the  domestic  relations  area 
and  in  other  legal  areas  will  be  referred 
to  volunteer  attorneys  for  representation 
without  charge.  LSC  is  providing  interim 
fmancial  assistance  to  this  project  so 
that  the  CCBA  program  can  continue  to 
operate  while  permanent  funding 
sources  are  sought 

Interested  persons  are  also  invited  to 
submit  written  comments  and/or 
recommendations  concerning  this  grant 
action  to  Keith  Osterhage. 

Dated:  July  31, 1985. 
Peter  P.  Broccoletti, 

Acting  Director.  Off  ice  of  Field  Services. 
|FR  Doc.  85-18531  Filed  8-2-85;  &45  ain| 

MLUHQCOOE  M30-36-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Humanities  Panel;  iilleeting 

agency:  National  Endowment  for  the 

Humanities. 

ACTION:  Notice  of  meeting. 

summary:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  as  amended),  notice  is 
hereby  given  that  the  following  meeting 
of  the  Humanities  Panel  will  be  held  at 
the  Old  Post  Office.  1100  Pennsylvania 
Avenue,  NW.,  Washington,  D.C.  a)506: 
Date:  August  20-21, 1985 
Time:  9:00  a.m.  to  5:00  p.m. 
Room:  430 

Program:  This  meeting  will  review 
Challenge  Grants  applications  from 
Ph.D.  Universities,  Presses  and 
Research  Libraries,  for  projects 
beginning  after  December  1. 1985. 
The  proposed  meeting  is  for  the 
purpose  of  Panel  review,  discussion, 
evaluation  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  andHhe  Humanities  Act  of  1966,  as 
amended,  included  discussion  of 
information  given  in  confidence  to  the 
agency  by  grant  applicants.  Because  the 
proposed  meeting  will  consider 
information  that  is  likely  to  disclose:  (1) 
Trade  secrets  and  commercial  or 
financial  information  obtained  from  a 


person  and  privileged  or  confidential:  (2) 
information  of  a  personal  nature  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy;  and  (3)  information 
the  disclosure  of  which  would 
significantly  hoistrate  implementation  of 
proposed  agency  action;  pursuant  to 
authority  granted  me  by  the  Chairman's 
Delegation  of  Authority  to  Close 
Advisory  Committee  Meetings,  dated 
January  15, 1978, 1  have  determined  that 
this  meeting  will  be  closed  to  the  public 
pursuant  to  subsections  (c)  (4),  (6]  and 
(9)[B)  of  section  552b  of  Title  5,  United 
States  Code. 

Further  information  about  this 
meeting  can  be  obtained  from  Mr. 
Stephen  J.  McCleary,  Advisory 
Committee  Management  OfHcer, 
National  Endowment  for  the 
Humanities,  Washington,  D.C.  20506,  or 
call  (202)  785-0322. 
Stephen ).  McCleary. 

Advisory  Committee,  Management  Officer. 
(FR  Doc.  85-18482  Filed  8-2-85;  8:45  am] 

BtUJNG  COOC  7S9S-t1-* 


NUCLEAR  REGULATORY 
COMMISSION 

Duke  Power  Co.;  Consideration  of 
Issuance  of  Amendments  to  FacHtty 
Operating  Licenses  and  Opportunity 
for  Prior  Hearing 

[Docket  No*.  S&-369  and  50-370] 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  No.  NPF-9 
and  Facility  Operating  License  No.  NW- 
17,  issued  to  Duke  Power  Company  (the 
licensee),  for  operation  of  the  McGuire 
Nuclear  Station,  Units  1  and  2,  located 
in  Mecklenburg  County,  North  CaroHna. 

The  proposed  amendments  would 
change  Technical  Specification  3.6.5.1 
for  McGuire  Units  1  and  2  to  allow 
operation  with  a  total  minimum  weight 
of  ice  in  the  containment  Ice  Condenser 
System  reduced  from  2,466,420  to 
2,355.320  pounds. 

By  letter  dated  April  5, 1985,  the 
hcensee  requested  the  proposed  change 
and  provided  the  results  of  a  reanalysis 
of  the  design  basis  containment  pressure 
calculation  provided  in  FSAR  Section 
6.2.1.  The  new  analysis  was  performed 
by  Westinghouse  using  a  reduced  ice 
bed  weight  and  an  earlier  diversion  of 
partial  Residual  Heat  Removal  System 
flow  to  the  containment  spray  pumps 
(from  3590  to  3000  seconds  after  the 
LOCA),  and  resulted  in  a  slightly  earUer 
and  reduced  containment  peak  pressure. 
(Earlier  RHR  spray  actuation  during  a 


LOCA  is  implemented  by  the  licensee 
through  changes  to  plant  operating 
procedures  rather  than  Technical 
Specifications.)  On  the  basis  of  the 
revised  Westinghouse  calculations,  the 
licensee  concludes  that  implementation 
of  the  proposed  changes  would  provide 
for  the  control  of  a  contaiimient  pressure 
transient  in  a  shorter  time  without 
reduction  of  existing  safety  margins. 

Prior  to  issuance  of  the  proposed 
liceiue  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended, 
(the  Act)  and  the  Commission's 
regulations. 

By  September  4, 1985,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendments 
to  the  subject  facility  operating  licenses 
and  any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  DcHnestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  vdiich  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(8)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
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the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  fUe  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendments  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission,  United 
States  Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street  NW., 
Washington,  D.C.  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  (800)  325-6000  (in  Missouri 
(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  in  Elinor 
G.  Adensam:  petitioner's  name  and 
telephone  number  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Executive 
Legal  Director,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555, 
and  to  Mr.  Albert  Carr,  Duke  Power 
Company,  P.O.  Box  33189,  422  South 
Church  Street.  Charlotte,  North  Carolina 
28242,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request,  that  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 


the  granting  of  a  late  petition  and/or 
request.  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714(a)(l)(i)-(v)  and 
2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  April  5, 1985,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW.,  Washington,  D.C. 
and  at  the  Atkins  Library,  University  of 
North  Carolina,  Charlotte  (UNCC 
Station),  North  Carolina  28242. 

Dated  at  Bethesda.  Maryland,  this  31st  day 
of  July  1985. 

For  the  Nuclear  Regulatory  Commission. 

DariS.  Hood. 

Acting  Chief.  Licensing  Branch  No.  4.  Division 
of  Licensing. 

(FR  Doc.  85-18538  Filed  8-2-85:  8:45  am) 
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(Docket  No.  50-302,  Ucense  No.  DPR-72 
and  EA  84-104] 

Florida  Power  Corp.  (Crystal  River  3); 
Order  Imposing  Civil  Monetary  Penalty 

I 

Florida  Power  Corporation  (licensee) 
is  the  holder  of  Operating  License  No. 
DPR-72  (license]  issued  by  the  Nuclear 
Regulatory  Commission  (Commission) 
which  authorized  the  licensee  to  operate 
the  Crystal  River  facility  in  accordance 
with  the  conditions  specified  therein. 
The  license  was  issued  on  January  24, 
1979. 

IL 

A  routine  safeguards  inspection  of  the 
licensee's  activities  was  conducted  on 
August  12-16, 1984.  As  a  result  of  this 
inspection,  it  appeared  that  the  licensee 
had  not  conducted  its  activities  in  full 
compliance  with  the  conditions  of  its 
license.  A  written  Notice  of  Violation 
and  Proposed  Imposition  of  Civil 
Penalty  was  served  upon  the  licensee  by 
letter  dated  January  10, 1985.  The  Notice 
stated  the  nature  of  the  violations, 
requirements  of  the  Commission  that  the 
licensee  had  violated,  and  the  amount  of 
the  civil  penalty  proposed  for  the 
violations  in  the  Notice.  A  response  to 
the  Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalty  dated  March 
1. 1985  was  received  from  the  licensee. 
In  addition,  the  licensee  met  with  the 
Director,  Office  of  Inspection  and 
Enforcement,  on  May  8. 1985  to  discuss 
the  violations. 

Ill 

Upon  consideration  of  the  licensee's 
responses  and  the  statements  of  fact, 
explanation,  and  arguments  for 


mitigation  and  remission  contained 
therein,  the  Director,  Office  of 
Inspection  and  Enforcement,  has 
determined  as  set  forth  in  the  Appendix 
to  this  Order  that  the  violations 
occurred  as  stated  and  that  the  penalty 
proposed  for  the  violations  in  the  Notice 
of  Violation  and  Proposed  Imposition  of 
Civil  Penalty  should  be  imposed. 

IV 

In  view  of  the  foregoing,  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (42  U.S.C.  2282, 
Pub.  L.  92-295),  and  10  CFR  2.205,  it  is 
hereby  ordered  that: 

The  licensee  pay  the  civil  penalty  in 
the  amount  of  Fifty  Thousand  Dollars 
($50,000)  within  thirty  days  of  the  date 
of  this  Order,  by  check,  draft,  or  money 
order,  payable  to  the  Treasurer  of  the 
United  States  and  mailed  to  the 
Director,  Office  of  Inspection  and 
Enforcement,  USNRC,  Washington,  D.C. 
20555. 


The  licensee  may,  within  thirty  days 
of  the  date  of  this  Order,  request  a 
hearing.  A  request  for  a  hearing  shall  be 
addressed  to  the  Director,  Office  of 
Inspection  and  Enforcement,  USNRC, 
Washington,  D.C.  20555.  A  copy  of  the 
hearing  request  shall  also  be  sent  to  the 
Executive  Legal  Director  at  the  same 
address  and  the  Regional  Administrator, 
USNRC.  RII,  101  Marietta  Street,  Suite 
3100,  Atlanta,  Georgia,  30323.  If  a 
hearing  is  requested,  the  Commission 
will  issue  an  Order  designating  the  time 
and  place  of  the  hearing.  If  the  licensee 
fails  to  request  a  hearing  within  thirty 
days  of  the  date  of  this  Order,  the 
provisions  of  this  Order  shall  be 
effective  without  further  proceedings; 
and  if  payment  has  not  been  made  by 
that  time,  the  matter  may  be  referred  to 
the  Attorney  General  for  collection. 

In  the  event  the  licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 

(a)  Whether  the  licensee  was  in 
violation  of  the  Commission's 
requirements  as  set  forth  in  the  Notice 
of  Violation  and  Proposed  Imposition  of 
Civil  Penalty  referenced  in  Section  II 
above,  and 

(b)  Whether,  on  the  basis  of  such 
violations,  this  Order  should  be 
sustained. 

Dated  at  Bethesda.  Maryland,  this  29th  day 
of  July  I'WS. 

For  the  Nuclear  Regulatory  Commission. 

lames  M.  Taylor,  Director, 

Office  of  Inspection  and  Enforcement. 
(FR  Doc.  85-18539  Filed  8-2-85:  8:45  am) 
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(Docket  50-285,  License  DPR-40  and  EA 
84-122] 

Omaha  Public  Power  District  (Ft 
Calhoun  Station);  Order  Imposing  Civil 
Monetary  Penalties 


Omaha  Public  Power  District.  1623 
Harney,  Omaha.  Nebrasica  (the 
"licensee")  is  the  holder  of  License 
DPR-40  (the  "license")  issued  by  the 
Nuclear  Regulatory  Commission  (the 
"NRC").  License  DPR-40  authorizes  the 
licensee  to  operate  the  Ft.  Calhoun 
Station  at  the  designated  location  in 
Washington  County.  Nebraska,  in 
accordance  with  the  procedures  and 
limitations  set  for  in  the  license  and  the 
rules  and  regulations  of  NRC. 

II 

An  inspection  of  the  licensee's 
activities  under  its  license  was 
conducted  during  the  period  August  20- 
24, 1985.  As  a  result  of  the  inspection,  it 
appears  that  the  licensee  had  not 
conducted  its  activities  in  full 
compliance  with  the  conditions  of  its 
license.  The  results  of  the  inspection 
were  discussed  with  licensee 
representatives  during  an  enforcement 
conference  on  Octoer  11, 1984.  A  written 
Notice  of  Violation  and  Proposed 
limposition  of  Civil  Penalties  was 
served  upon  the  licensee  by  letter  dated 
February  14. 1985.  This  Notice  stated  the 
nature  of  the  violations,  the  provisions 
of  its  license  conditions  which  the 
licensee  had  violated,  and  the  amount  of 
civil  penalties  proposed.  An  answer 
dated  March  15, 1985  to  the  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalties  was  received  from  the 
licensee. 

Ill 

Upon  consideration  of  the  answers 
received  and  the  statements  of  fact, 
explanation,  and  arguments  for 
remission  or  mitigation  of  the  proposed 
civil  penalties  contained  therein,  as  set 
forth  in  the  Appendix  to  this  Order,  the 
Director  of  the  Office  of  Inspection  and 
Erfforcement  has  determined  that,  with 
one  exception,  the  panalties  proposed 
for  the  violations  designated  in  the 
Notice  of  Violation  and  Proposed 
limposition  of  Civil  Penalties  should  be 
imposed. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (42  U.S.C.  2282. 
Pub.  L  95-295)  and  10  CFR  2.205.  it  is 
hereby  ordered  that: 

The  licensee  pay  civil  penalties  in  the 
total  amount  of  Twenty  One  Thousand 


Four  Hundred  Twenty-five  Dollars 
within  30  days  of  the  date  of  this  Order, 
by  check,  draft,  or  money  order,  payable 
to  the  Treasurer  of  the  United  States, 
and  mailed  to  the  Director  of  the  Office 
of  Inspection  and  Enforcement.  USNRC. 
Washington.  D.C.  20555. 


The  licensee  may.  within  30  days  of 
the  date  of  this  Order,  request  a  hearing. 
A  request  for  hearing  shall  be  addressed 
to  the  Director.  Office  of  Inspection  and 
Enforcement.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  D.C.  20555.  A 
copy  of  any  request  for  hearing  shall 
also  be  sent  to  the  Executive  Legal 
Director  at  the  same  address.  If  a 
hearing  is  requested,  the  Commission 
will  issue  an  Order  designating  the  time 
and  place  of  hearing. 

Upon  failure  of  the  licensee  to  request 
a  hearing  within  30  days  of  the  date  of 
this  Order,  the  provisions  of  this  Order 
shall  be  effective  without  further 
proceedings  and.  if  payment  has  not 
been  made  by  that  time,  the  matter  may 
be  referred  to  the  Attorney  General  for 
collection. 

In  the  event  the  licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 

(a)  Whether  the  licensee  violated  NRC 
requirements  as  set  forth  in  the  Notice 
of  Violation  and  Proposed  Imposition  of 
Civil  Penalties,  as  modified  by  the 
Appendix  to  this  Order  and 

(b)  Whether  on  the  basis  of  such 
violations  this  Order  shall  be  sustained. 

Dated  at  Bethesda,  Maryland,  this  30th  day 
of  )uly  1985. 

For  the  Nuclear  Regulatory  Commission. 

lames  M.  Taylor, 

Director.  Office  of  Inspection  and 
Enforcement. 

[PR  Doc.  8&-18541  Filed  8-2-85;  8:45  am) 

BILUNOCODE  7SWM)1-M 

[Docket  Nos.  50-352/353] 

Philadelphia  Electric  Co.  (Limerick 
Generating  Station,  Units  1  and  2); 
Issuance  of  Director's  Decision 

Notice  is  hereby  given  that  the 
Director,  Office  of  Nuclear  Reactor 
Regulation,  has  denied  the  Petition  and 
supplementing  documents  filed  under  10 
CFR  2.206  by  R.L  Anthony  and  the 
Friends  of  the  Earth  regarding  the 
Limerick  Generating  Station  Units  1  and 
2  (the  facility). 

The  Petitioner  requested  that  the  NRC 
institute  show  cause  proceeding  to 
revoke  the  Facility  Operating  License 
No.  NPF-27.  heretofore  granted  to  the 
Philadelphia  Electric  Company  (PECq) 
to  authorize  operation  of  the  Limerick 


Unit  1  facility  at  power  levels  not  to 
exceed  five  percent  of  rated  power. 
Various  issues  related  to  the  safe 
operation  of  the  Limerick  Unit  1  plant 
were  raised  by  the  Petition  and  its 
supplements.  Issues  included  the 
appropriateness  of  certain  exemptions 
granted  when  License  No.  NPF-27  was 
issued  and  alleged  poor  facility  design 
and  operational  performance.  The 
Director  concluded  that  those  issues  did 
not  constitute  a  substantial  safety 
concern  warranting  the  institution  of 
show  cause  proceedings. 

The  reasons  for  the  above  conclusions 
are  fully  described  in  a  "Director's 
Decision  Under  10  CFR  2.206 ".  dated 
July  29. 1985.  (DD-85-11)  which  is 
available  for  public  inspection  in  the 
Commission's  Public  Document  Room 
located  at  1717  H  Street  NW., 
Washinton,  D.C.  20555,  and  at  the 
Pottstown  Public  Library,  500  High 
Street.  Pottstowa  Pennsylvania  19464. 

A  copy  of  the  Decision  will  be  filed 
with  the  Secretary  for  the  Commission's 
review  in  accordance  with  10  CFR 
2.206(c). 

Dated  at  Bethesda,  Maryland,  this  29th  day 
of  July  1985. 

For  the  Nuclear  Regulatory  Commission. 
Harold  R.  Denteo. 

Director,  Office  of  Nuclear  Reactor 
Regulation. 

{FR  Doc.  8S-18540  Filed  8-2-85:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  35-23774;  70-7129] 

Southern  Co.;  Proposed 
Indemnification,  Liability,  and 
Guarantee  Agreements  With  Respect 
to  System  Service  Company 

July  30, 1985. 

The  Southern  Company  ("Southern"), 
64  Perimeter  Center  East  Atlanta, 
Georgia  30346.  a  registered  holding 
company,  has  filed  a  declaration  with 
this  Commission  pursuant  to  section 
12(b)  of  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act")  and  Rule 
45  promulgated  thereunder. 

As  indicated  in  the  letter  dated  June 
28. 1985.  of  Southern  Company  Services. 
Inc.  ("SCS").  filed  with  the  Commission 
in  File  No.  37-59.  SCS  intends  to  serve 
as  registrar,  transfer  agent,  and  dividend 
disbursing  agent  for  the  common  stock 
of  Southern,  as  well  as  agent  to 
administer  Southern's  Dividend 
Reinvestment  and  Stock  Purchase  Plan. 
SCS  must  obtain  the  acceptance  of  the 
New  York  Stock  Exchange  ("the 
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NYSE"),  on  which  Southern's  common 
stock  is  listed,  as  a  qualified  transfer 
agent  and  registrar  for  the  common 
stock  before  SCS  may  serve  as  such. 
Officials  of  the  NYSE  have  informed 
Southern  that,  as  a  condition  to  such 
acceptance.  Southern  must  provide:  (a) 
An  agreement  to  indemnify  bona  fide 
purchasers  of  the  company's  common 
stock  against  losses  ariaing  out  of  over- 
or  under-issuances  by  SCS  acting  as 
transfer  agent  and  registrar  and  (b)  an 
agreement  to  assume  liabdity  for  and 
guarantee  the  obligations  of  SCS  as 
transfer  agent  and  registrar. 
Accordingly,  Southern  proposes  to  enter 
into  such  agreements  and  requests 
authorizatian  therefor  through 
December  31.  1991. 

The  declaration  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  August  28, 1985.  to  the 
Secretary,  Securities  and  Exchange 
Commission,  Washington,  D.C.  20549. 
and  serve  a  copy  on  the  declarant  at  the 
address  specified  above.  Proof  of 
service  (by  affidavit  or,  in  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
declaration,  as  filed  or  as  it  may  be 
amended,  may  be  permitted  to  become 
effective. 

For  the  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 
)ohn  Whoeler. 
Secretary. 
[FR  Doc.  85-18534  Filed  8-2-85:  8:45  am) 
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(FN«  No.  22-14082] 

Application  arfd  Opportitnity  for 
Hearinq;  Weyerhaeuser  Co. 

)uly  aa  1985 

Notice  is  hereby  given  that 
Weyerhaeuser  Company,  a  Washington 
corporation  (the  "Company")  has  filed 
an  application  under  clause  (ii)  of 
sectkm  310(b)(1)  of  the  Trust  Indenture 
Act  of  1939.  as  amended  (the  "1939 
Ad"),  for  a  finding  by  the  Securities  and 
Exchange  Commission  (the 
"Commission")  that  the  trusteeship  of 
Irving  Trust  Company,  a  New  York 
banking  corporation  (the  "Bank"),  under 
two  indentures  which  are  not  qualified 


under  the  1939  Act,  and  the  proposed 
successor  trusteeship  of  the  Bank  under 
one  iiHlenture  so  qualified,  are  not  so 
likely  to  involve  a  material  conflict  of 
intoest  as  to  make  it  necessary  in  the 
public  interest  or  for  the  protection  of 
investors  to  disqualify  the  Bank  from 
acting  as  trustee  under  any  of  said 
indentures. 
The  Company  alleges  that 
1.  The  Bank,  as  trustee,  has  entered 
into  an  indenture  dated  as  of  September 
1. 1981  (the  "1981  indenture ')  with  the 
County  of  Monroe  Industrial 
Development  Agency  (the  "Monroe 
County  Agency"),  a  corporate 
government  agency  constituting  a  body 
corporate  and  politic  and  and  a  public 
benefit  corporation  of  the  State  of  New 
York,  pursuant  to  which  the  Monroe 
County  Agency  issued  its  Industrial 
Development  Revenue  Bonds 
(Weyerhaeuser  Company  Project]  Series 
1981  (the  "1981  Bonds  "j  in  the  aggregate 
principal  amonnl  of  $1.00a000.  The  1981 
Bonds  have  been  issued  to  finance  th? 
cost  of  certain  industrial  development 
facilities  located  in  the  City  of  Rochester 
in  Monroe  County,  New  York  (the  "1981 
Project").  The  Coii^>any  has  entered  into 
a  Lease  Agreement  dated  as  of 
September  1, 1981  (the  "1981  Lease '). 
with  the  Monroe  County  Agency, 
whereby  the  Company  has  leaaed  the 
1981  Project  to  be  acquired  and 
constructed  with  the  proceeds  from  the 
sale  of  the  1981  Bonds  and  whereby  the 
Company  must  repurchase  the  1981 
Project  at  the  end  of  the  leasehold.  The 
1981  Bonds  are  payable  from,  and 
secured  by,  the  pledge  of  the  income  and 
revenues  derived  from  the  lease  of  the 

1981  Project,  which  income  and 
revenues  shall  be  sufficient  to  pay  the 
principal  of,  premium,  if  any,  and 
interest  on  the  1981  Bonds.  Furthermore, 
the  Company  has  entered  into  a 
Guaranty  Agreement  dated  as  of 
September  1. 1981  (the  "1981 
Guaranty"),  with  the  Bank,  whereby  the 
Company  has  guaranteed  the  payment 
of  principal  of,  premium,  if  any.  and 
interest  on  the  1981  Bonds. 

The  1981  Bonds  have  not  been 
registered  under  the  Securities  Act  of 
1933,  as  amended  (the  "1933  AcH  on 
the  basis  of  the  exemption  provided  by 
section  3{a)(3]  thereof  and  the  1981 
hidenture  has  not  been  qualified  under 
the  1939  Act  on  the  basis  of  the 
provisions  of  section  304{aX4)(A) 
thereof. 

2.  The  Bank,  as  Trustee,  has  entered 
into  an  Indenture  dated  as  of  Octol)er  1, 

1982  (the  "1982  hidenture")  %vith  the 
Onondaga  County  Industrial 
Development  Agency  (the  "Onomlaga 
County  Agency),  a  corporate 
government  agency  constituting  a  body 


corporate  and  politic  and  a  public 
benefit  corporation  of  the  State  of  New 
York,  pursuant  to  which  the  Onondaga 
County  Agency  issued  its  Industrial 
Development  Revenue  Bonds 
(Weyerhaeuser  Company  Project), 
Series  1982  (the  "1982  Bonds")  in  the 
aggregate  principal  amount  of  $2,200,000.- 
The  1982  Bonds  have  been  issued  to 
finance  the  cost  of  certain  industrial 
development  facilities  located  in  the 
Town  of  Clay  in  Onondaga  County,  New 
York  (the  '^982  Project").  The  Company 
has  entered  into  a  Lease  Agreement 
dated  as  of  October  1, 1982  (the  "1982 
Lease")  with  the  Onondaga  County 
Agency,  whereby  the  Company  has 
leased  the  1982  Project  to  be  acquired 
and  constructed  with  the  proceeds  from 
the  sale  of  the  1982  Bonds  and  whereby 
the  Company  must  repurchase  the  1982 
Project  at  the  end  of  the  leasehold.  The 
1982  Bonds  are  payable  from,  and 
secured  by.  the  pledge  of  the  income  and 
revenues  derived  fi-om  the  lease  of  the 
1982  Project  which  income  and 
revenues  shall  be  sufficient  to  pay  the 
principal  ol  premium,  if  any.  and 
interest  on  the  1962  Bonds.  Furthermore. 
the  Company  has  entered  into  a 
Guaranty  Agreement  dated  as  of 
October  1, 1982  (the  "1982  Guaranty"), 
with  the  Bank,  whereby  the  Company 
has  guaranteed  the  payment  of  principal 
of,  premium,  if  any.  anid  interest  on  the 
1982  Bonds.  The  1982  Bonds  have  not 
been  registered  under  the  1933  Act  on 
the  basis  of  the  exemption  provided  by 
section  3(a)(2]  thereof  and  the  1982 
Indenture  has  not  been  qualified  under 
the  1939  Act  on  the  basis  of  the 
provisions  of  section  304(aK4)(A) 
thereof. 

3.  The  Company  and  the  Bank  propose 
that  the  Bank  succeed  Morgan  Guaranty 
Trust  Company  of  New  York  ("Morgan") 
as  Trustee  under  an  Indenture  dated 
May  1,  1966  (the  "1966  indenture") 
between  the  Company  and  Morgan,  as 
Trustee,  pursuant  to  which  there  have 
been  issued  $150,000,000  aggregate 
principal  amount  of  Company's  52D% 
Sinking  Fund  Debentures  Due  May  1. 
1991  (the  "1966  Indentures').  The  1966 
Debentures  are  wholly  unsecured.  The 
1966  Indenture  was  filed  as  Exhibit  2(a) 
to  the  Registration  Statement  No.  2- 
24865  under  the  1933  Act 

4.  The  Company  is  not  the  issuer  of 
the  1981  Bonds  or  the  1982  Bonds; 
therefore,  the  1981  Indenture  and  the 
1982  Indenture  may  be  said  to  create  no 
potential  conflict  of  interest  as  defined 
in  section  7.08  of  the  1966  Indenture  and 
in  section  310(b)  of  the  1939  Act. 
Nevertheless,  because  the  principal  of, 
premium,  if  any,  and  interest  on  the  1981 
Bonds  and  the  1982  Bonds  are  payable 
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solely  from  the  income  and  revenues 
pledged  by  the  Company  under  the  1981 
Lease  and  the  1982  Lease,  respectively, 
and  because  the  Company  has 
guaranteed  the  payment  of  the  1981 
Bonds  and  the  1982  Bonds,  it  may  be 
argued  that  the  1981  Bonds  and  the  1982 
Bonds  are  "securities""  of  the  Company. 
If  so.then  under  section  7.08(c)(l)(ii)  of 
the  1966  Indenture,  the  Bank  shall  not  be 
deemed  to  have  a  conflicting  interest  by 
reason  of  acting  as  Trustee  under  the 
1981  Indenture  and  the  1982  Indenture  if 
the  Company  shall  have  sustained  the 
burden  of  proving,  on  application  to  the 
Commission  and  after  opportunity  for 
hearing  thereon,  that  the  trusteeships 
under  the  1966  Indenture,  the  1981 
Indenture  and  the  1982  Indenture  are  not 
so  likely  to  involve  a  material  conflict  of 
interest  as  to  make  it  necessary  in  the 
public  interest  or  for  the  protection  of 
investors  to  disqualify  the  Bank  from 
acting  as  Trustee  under  any  of  said 
Indentures. 

5.  Section  5.01  of  the  1981  Indenture 
provides  that  the  1981  Bonds  are  limited 
obligations  of  the  Monroe  County 
Agency  payable  solely  from  the  rents 
and  other  amounts  to  be  derived  from 
the  lease  of  1981  Project  under  the  1981 
Lease.  The  Company  is  required  under 
section  5.2  of  the  1981  Lease  to  pay  rent 
to  the  Monroe  County  Agency  in 
amounts  sufficient  to  pay  the  principal 
of,  premium,  if  any,  and  interest  on  the 
1981  Bonds.  Section  5.3  of  the  1981  Lease 
provides  that  the  Company's  obligations 
to  make  the  aforementioned  payments 
are  absolute  and  unconditional.  The 
1981  Bonds  are  further  payable  under 
the  terms  of  the  1981  Guaranty.  Finally, 
the  1981  Bonds  are  guaranteed  by  the 
Company  under  the  terms  of  the  Finance 
and  Guaranty  and  Contingent  Purchase 
Agreement,  dated  as  of  August  1, 1981 
(the  "Guaranty  &  Purchase  Agreement") 
between  the  Company  and  The  First 
National  Bank  of  Atlanta,  purchaser  of 
the  1981  Bonds. 

6.  All  rentals  payable  by  the  Company 
under  section  5.2(a)  of  the  1981  Lease 
have  been  assigned  by  the  Monroe 
County  Agency  to  the  Bank  for  the 
benefit  of  the  holdersof  the  1981  Bonds. 
Upon  default  of  the  Company  under  the 
1981  Lease,  the  Bank  may  accelerate  all 
amounts  then  due  and  payable  on  the 
1981  Bonds  and  take  whatever  action  at 
law  or  in  equity  necessary  or  desirable 
to  collect  all  rental  payments  or  to 
enforce  any  obligations  of  the  Company 
under  the  1961  Lease.  In  addition,  the 
1981  Bonds  have  the  benefit  of  the  1981 
Guaranty  and  the  Guaranty  &  Purchase 
Agreement. 

7.  To  the  exlent  that  the  Company  is 
an  obligor  on  the  1981  Bonds,  its 


obligations  under  the  1981  Lease,  the 

1981  Guaranty  and  the  Guaranty  & 
Purchase  Agreement  are  wholly 
unsecured.  In  the  event  of  default  on  the 
payment  of  the  1981  Bonds,  the  rights  of 
the  holders  of  the  1981  Bonds  are  in 
each  case  limited  to  a  claim  as  general 
creditors  either  for  unpaid  rental 
payments  under  the  1981  Lease  or 
directly  under  the  terms  of  the  1981 
Guaranty  or  the  Guaranty  &  Purchase 
Agreement.  Any  possible  additional 
security  for  the  1981  Bonds  derived  from 
the  1981  Project  relates  solely  to 
property  owned  by  the  Monroe  County 
Agency  and  not  by  the  Company. 

8.  Section  701  of  the  1982  Indenture 
provides  that  the  1982  Bonds  are  limited 
obligations  of  the  Onondaga  County 
Agency  payable  solely  from  the  rents 
and  other  amounts  to  be  derived  from 
the  lease  of  1982  Project  under  the  1982 
Lease.  The  Company  is  required  under 
section  5.3  of  the  1982  Lease  to  pay  rent 
to  the  Onondaga  County  Agency  in 
amounts  sufficient  to  pay  the  principal 
of,  and  redemption  premium,  if  any,  and 
interest  on  the  1982  Bonds.  Section  5.4  of 
the  1982  Lease  provides  that  the 
Company's  obligations  to  make 
aforementioned  payments  are  absolute 
and  unconditional.  The  1982  Bonds  are 
further  payable  under  the  terms  of  the 

1982  Guranty. 

9.  All  rentals  payable  by  the  Company 
under  section  5.3(a)  of  the  1982  Lease 
have  been  assigned  by  the  Onondaga 
County  Agency  to  the  Bank  for  the 
benefit  of  the  holders  of  the  1962  Bonds. 
Upon  default  of  the  Company  under  the 
1982  Lease,  the  Bank  may  accelerate  all 
amounts  then  due  and  payable  as  rent 
under  the  1982  Lease  and  has  the  right  to 
convey  the  1982  Project  to  the  Company, 
to  take  possession  of  and  sublet  the  1982 
Project  or  terminate  the  1982  Lease  and 
exclude  the  Company  from  the  1982 
Project.  The  Bank  may  also  t^ke 
whatever  action  at  law  or  in  equity 
necessary  or  desirable  to  collect  all  rent 
or  to  enforce  any  obligations  of  the 
Company  under  the  1982  Lease.  In 
addition,  the  1982  Bonds  have  the 
benefit  of  the  1982  Guaranty. 

10.  To  the  extent  that  the  Company  is 
an  obligor  on  the  1982  Bonds,  its 
obligations  under  the  1982  Lease  and  the 
1982  Guaranty  are  wholly  unsecured.  In 
the  event  of  default  on  the  payment  of 
the  1982  Bonds,  the  rights  of  the  holders 
of  the  1982  Bonds  are  in  each  case 
limited  to  a  claim  as  general  creditors 
either  for  unpaid  rental  payments  under 
the  1982  Lease  or  directly  under  the 
terms  of  the  1982  Guaranty.  Any 
possible  additional  security  for  the  1982 
Bonds  derived  from  the  1982  Project 
relates  solely  to  property  owned  by  the 


Onondaga  County  Agency  and  not  by 
the  Company. 

11.  The  Company  is  not  in  default 
under  the  1966  Indenture,  the  1981 
indenture  or  the  1982  Indenture.  The 
Company  is  not  in  default  under  the 

1981  Lease,  the  1982.  the  1981  Guaranty 
or  the  1982  Guaranty. 

12.  The  Company's  obligations  under 
the  1966  Debentures  are  not 
subordinated  to  the  Company's 
Obligations  under  the  1981  Lease,  the 

1982  Lease,  the  1981  Guaranty  or  the 
1982  Guaranty.  The  1966  Debentures,  the 
1981  Bonds  and  the  1982  Bonds  are  all 
wholly  unsecured  as  to  the  Company's 
obligations.  The  1966  Debentures  and 
the  Company's  obligations  under  the 

1981  Lease,  the  1982  Lease,  the  1981 
Guaranty  and  the  1982  Guaranty  (and 
thereby  indirectly  on  the  1981  Bonds  and 
the  1982  Bonds)  are  all  of  equal  rank  as 
to  one  another,  without  priority  or 
preference. 

13.  In  the  opinion  of  the  Company, 
such  differences  as  exist  between  the 
1966  Indenture,  the  1981  Indenture,  the 

1982  Indenture,  the  1981  Lease,  the  1982 
Lease,  the  1981  Guaranty  and  the  1982 
Guaranty  are  not  so  likely  to  involve  a 
material  conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 
the  Bank  from  acting  as  Trustee  under 
any  of  said  Indentures. 

The  Company  has  waived  (a)  notice 
of  hearing,  (b)  hearing  on  the  issues 
raised  by  said  application  and  (c)  all 
rights  to  specify  procedures  under  Rule 
Vlll(b)  of  the  Commission's  Rules  of 
Practice. 

For  a  more  detailed  account  of  the 
matters  of  fact  and  law  asserted,  all 
persons  are  referred  to  said  application. 
File  No.  22-14082,  which  is  a  public 
document  on  file  in  the  oRices  of  the 
Commission  at  the  Public  Reference 
Room.  450  Fifth  Street  NW.,  Room  1024, 
Washington.  D.C.  20549. 

Notice  is  further  given  that  any 
interested  person  may.  not  later  than 
August  26, 1985,  request  in  writing  that  a 
hearing  be  held  on  such  matter,  stating 
the  nature  of  his  interest  the  reasons  for 
such  request,  and  the  issues  of  law  or 
fact  raised  by  such  application  which  he 
desires  to  controvert,  or  he  may  request 
that  he  be  notified  if  the  Commission 
should  order  a  hearing  thereon.  Any 
such  request  should  be  addressed: 
Secretary,  Securities  and  Exchange 
Commission,  Washington,  D.C.  20549.  At 
any  time  after  said  date,  the 
Commission  may  issue  an  order  granting 
the  application  upon  such  terms  and 
conditions  as  the  Commission  may  deem 
necessary  or  appropriate  in  the  public 
interest  or  for  the  protection  of 
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investors,  unless  a  hearing  is  ordered  by 
the  Commission. 

For  the  Cominisslon.  by  the  Drvision  of 
Corporation  Finance,  pursuant  to  delegated 

authority. 

John  Wheeler. 

Secretary. 

(FR  Doc  85-18535  Filed  8-^-8&  8:45  am) 
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Self-negulatory  Organizations; 
Municipai  Sec«irlties  Rutemaking 
Board;  Order  Approving  Proposed 
RuleCtian5)e 

The  Municipal  Securities  Rulemaking 
Board  ("MSRB").  Suite  800. 1818  N 
Street  NW..  Washington,  D.C.  2003&- 
2491,  submitted  on  June  17, 1985,  copies 
of  a  proposed  rule  change  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Acr)  and  Rule 
19b-4  thereunder,  to  conform  delivery 
ticket  requirements  in  Rule  G-12  for 
dealers  to  the  more  detailed 
requirements  in  Rule  G-15  for 
customers,  thus  requiring  interdealer 
delivery  tickets  to  designate  called  or 
prefunded  securities.  The  rule  change 
also  required  delivery  tickets  to  state 
the  maturity  value  for  zero  coupon 
bonds,  compound  interest  and 
multiplier  securities. 

Notice  of  the  proposed  rule  change 
was  given  by  the  issuance  of  Securities 
Exchange  Act  Release  No.  22165  (June 
24, 1985]  and  by  publication  in  the 
Federal  Register  (50  FR  26869,  June  28, 
1985).  No  comments  were  received. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  MSRB,  and.  in 
particular,  the  requirements  of  section 
15B  and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
above-mentioned  proposed  rule  change 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  July  30,  1985. 
John  Wheeler. 
Secretary. 

|FR  Doc.  18536  Filed  8-2-85:  &4o  am| 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Adviaory  Clrcuiar;  Means  of 
Compliance  With  $  23.629,  Flutter 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  Availability  of 
Proposed  Draft  Advisory  Circular  (AC) 
and  Request  for  Comments. 

SUMMARY:  This  AC  provides  information 
and  guidance  concerning  compliance 
with  Part  23  of  the  Federal  Aviation 
Regulations  (FAR)  applicable  to  flutter, 
airfoil  divergence,  and  control  reversal. 
TTiis  is  a  proposed  revision  to  AC 
23.629-1. 

DATE:  Commenters  must  identify  File 
AC  23.629-lA;  Subject:  Means  of 
Compliance  with  §  23.629,  Flutter,  and 
comments  must  be  received  on  or  before 
October  4. 1985. 

ADDRESS:  Send  all  comments  on  the 
proposed  draft  AC  to:  Federal  Aviation 
Administration.  ATTN:  Regulations  and 
Policy  Office  (ACE-llO),  601  East  12th 
Street,  Kansas  City,  Missouri  64106. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  W.  Burress,  Aerospace  Engineer, 
Regulations  and  Policy  Office  (ACE- 
llO),  Aircraft  Certification  Division, 
Federal  Aviation  Administration,  601 
East  12th  Street,  Kansas  City.  Missouri 
64106;  commercial  telephone  (816)  374- 
6941,  or  FTS  758-6941. 

SUPPLEMENTARY  INFORMATION:  Any 

person  may  obtain  a  copy  of  this 
proposed  draft  AC  by  writing  to:  Federal 
Aviation  Administration,  Aircraft 
Certification  Division,  Regulations  and 
Policy  Office  (ACE-llO),  801  East  12th 
Street.  Kansas  City.  Missouri  64106. 

Comoients  Invited 

Interested  parties  are  invited  submit 
comments  on  the  proposed  draft  AC. 
The  proposed  draft  AC  and  comments 
received  may  be  inspected  at  the  offices 
of  the  Regulations  and  Policy  Office 
(ACE-llO).  Room  1656,  Federal  Office 
Building,  601  East  12th  Street,  Kansas 
City.  Missouri,  between  the  hours  of  7:30 
a.m.  and  4:00  p.m.  weekdays,  except 
Federal  holidays. 

Background 

This  revision  was  discussed  at  the 
Airframe  Policy  and  Program  Review 
Meeting  held  in  Wichita,  Kansas,  on 
June  8-9, 1983,  and  covers  five  of  the 
agenda  items.  These  items  included 
whirl  mode  instability,  control  suface 
flutter,  instrumented  fight  fiutter  testing, 


propeller  blade  fore-and-aft  and  out-of- 
phase  excitation,  and  editorial  revisions. 
Comments  from  that  meeting  have  been 
considered  in  this  draft. 

Issued  in  Kansas  city,  Missouri,  July  24. 
1985. 

Bany  D.  Clemrats, 

Manager,  Aircraft  Certification  Division. 
(FR  Doc.  85-18458  Filed  8-2-85:  8:45  amj 
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ISummary  Notice  No.  PE-85-20] 

Summary  of  Petitions  Received; 
Dispositions  of  Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursusnt  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received  and  corrections.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of,  and  participation 
in,  this  aspect  of  FAA's  regulatory 
activities.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary  is  intended 
to  affect  the  legal  status  of  any  petition 
or  its  final  disposition. 

DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before:  August  15, 1985. 

ADDRESS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-204). 

Petition  Docket  No. ,  800 

Independence  Avenue.  SW., 
Washington,  D.C.  20591. 

FOR  FURTHER  INFORMATION  CONTACT 

The  petition,  any  comments  received 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-204),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  D.C.  20591;  telephone  (202) 
426-3644. 
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This  notice  is  published  pursuant  to 
paragraphs  (cj^e).  and  (g)  of  $  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  llj. 


Issued  in  Washinftton.  D.C  on  ]uly  29. 
1985. 
|ohn  H.  Cassady, 

Assistant  Chief  Counsel.  Regulations  and 
Enforcement  Divisions. 


Petitions  for  Exemption 


Docket  No. 

PsMioner 

Regulations  attected 

Oeschp«on  ol  reliel  aoughl 

24326 

'  .      •'      .  •  ' 

14  OH  »t.303 

^low  pewione'  to  opera*  two 
Stage  1   DC-«  aircraft  al  ttU- 
tontfavports. 

|FR  Doc.  85-1845^  Filed  8-2-85: 8:45  amj 
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DEPARTMEMT  OF  THE  TREASURY 

Public  Information  CoMection 
Requirements  SutNnitted  to  OMB  for 
Review 

Dated:  July  30. 1985. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMfi  (listed  by  submitting  bureau(s)j. 
for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980,  Pub. 
L.  96-511.  Copies  of  these  submissions 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed  under 
each  bureau.  Comments  regarding  these 
information  collections  should  be 
addressed  to  the  OMB  reviewer  listed  at 
the  end  of  each  bureau's  listing  and  to 
the  Treasury  Department  Clearance 
Ofncer.  Room  7221. 1201  Constitution 
Avenue,  NW..  Washington,  D.C.  2022a 

Internal  Review  Service 

OMB  Number  New 

Form  Number:  IRS  Form  8453 

Type  of  Review:  New 

Title:  U^  Individual  Income  Tax 

Declaration  for  Electronic  Filing 
OMB  Number:  1545-0191 
Form  Number:  IRS  Form  4952 
Type  of  Review:  Extension 
Title:  Investment  Interest  Expense 

Deduction 

OMB  Number:  1545-0601 

Form  Number:  IRS  Forms  6744  and 

6744SP 
Type  of  Review:  Revision 
Titie:  Volunteer  Assistor's  Test  (English 

and  Spanish] 
OMB  Number:  1545-0001 
For/7?  Number:  IRS  Form  CT-1 
Type  of  Review:  Revision 
Title:  Employer's  Annual  Railroad 

Retirement  Tax  Return 

OMB  Number  IbiS-aiW 

Form  Number  IRS  Form  2210  and  2210F 

Type  of  Review:  Revision 


Title:  Underpayment  of  Estimated  Tax 
by  Individuals  and  Underpayment  of 
Estimated  Tax  by  Farmers  and 
Fisherman 

OMB  Number  1545-0187 

Form  Number  IRS  Form  4835 

Type  of  Review:  Revision 

TiUe:  Farm  Rental  Income  Expenses 

Clearance  OHlcer:  Garrick  Shear  (202) 
566-6150,  Room  5571, 1111 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20224 

OMB  Reviewer  Robert  Neal  (202)  395- 
6880,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington.  D.C. 
20503 

Comptn>ner  of  the  Currency 

OMB  Number  1557-0036 

Form  Number  CC  Forms  7020-44,  7020- 

45,  7023-06.  and  7023-02 
Type  of  Review:  Revision 
Title:  Merger  Applications  (Merge, 

Consolidate  or  Purchase  &  Assume/ 

Corporate  Reorganization) 
Clearance  Officer:  Eric  Thompson, 

Comptroller  of  the  Cxirrency.  5th 

Floor,  L'Enfant  Plaza,  Washington.  DC 

20219 
OMB  Reviewer  Robert  Neal  (202)  395- 

6880,  Office  of  Management  and 

Budget,  Room  3208,  New  Executive 

Office  Building,  Washington,  D.C. 

20503 
Joseph  F.  Maty, 

Departmental  Reports  Management  Office- 
(FR  Doc.  85-18501  FUed  8-2-85:  8:45  amJ 
BILLING  COOE  4*10-2S-M 


Public  InfomMMon  Collection 
Requirements  Submitted  to  OINB  for 
Review 

Dated:  July  30, 1985. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  (listed  by  submitting  bureau(s)J. 
for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980.  Pub. 
L  96-511.  Copies  of  these  submissions 
may  be  obtained  by  calling  the  Treasury 


Bureau  Clearance  Officer  listed  under 
each  bureau.  Comments  regarding  these 
information  collections  should  be 
addressed  to  the  OMB  reviewer  listed  al 
the  end  of  each  bureau's  listing  and  to 
the  Treasury  Department  Clearance 
Officer.  Room  7221. 1201  Constitution 
Avenue.  NW..  Washington.  D.C  20220. 

Alcohol,  Tobacco  and  Firearms 

OMB  Number  1512-0006 

Form  Number  ATF  F  33ia4 

Type  of  Review:  Extension 

Title:  Report  of  Multiple  Sale  or  Other 
Disposition  of  Pistol  and  Revolvers 

Qearance  Officer  Howard  Hood.  (202) 
566-7077.  Bureau  of  Alcohol  Tobacco 
and  Firearms,  Room  2228.  Federal 
Building,  1200  Pennsylvania  Avenue. 
NW.,  Washington.  D.C  20226 

OMB  Reviewer  Milo  SundediaaL  (202) 
395-6880,  Office  of  Management  and 
Budget.  Room  3206.  New  Executive 
Office  Building.  Washington.  D.C 
20503 


James  V.  Navfae.  fr.. 

Departmental  Reports  Management  Office. 
(FR  Doc.  85-18502  Filed  8-2-85:  &4S  am] 
BILUNO  CODE  4Sie-SS-« 


INumber  110-21 

ResponsitriUties  and  Functions  of  ttte 
Office  of  the  Assistant  Secrefagy 
(Public  Affairs  and  Pubic  Lialaon) 

Dated:  July  2S.198S. 

By  virtue  of  the  authority  vested  in  me 
as  Secretary  of  the  Treasury,  including 
the  authority  vested  in  me  by  31  U.S.C. 
301  and  321(b).  it  is  ordered  that 

1.  The  position  of  Assistant  Secretary 
(Public  Affairs  and  Public  Liaison)  is 
hereby  established.  The  Assistant 
Secretary  (Public  Affairs  and  Public 
Liaison)  reports  to  the  Secretary  and  is 
responsible  for 

a.  Establishing  general  operating 
policies  and  guidelines,  and  pro\nding 
leadership,  direction  and  management 
strategy  for  administering  public  affeirs. 
intergovernmental  relations,  and 
business  and  consumer  affairs  programs 
and  activities  in  all  Treasury  offices  and 
bureaus. 

b.  Formulating  and  executing  media 
information  policies  and  programs 
which  will  increase  the  public's 
knowledge  and  understanding  of 
Treasury's  activities  and  services. 

c.  Serving  as  the  principal  advisor  to 
the  Secretary,  the  Deputy  Secretary,  and 
senior  officials  throughout  the  Treasury 
Department  on  relations  with  the  news 
media  including  development  of 
strategies  to  enhance  relations  with  the 
press:  accompanying  the  Secretary  on 
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official  travel  to  serve  as  a  principal 
media  assistant. 

d.  Providing  business,  consumer 
affairs,  and  intergovernmental  relations 
program  and  policy  development  for  the 
Office  of  the  Secretary. 

e.  Communicating  the  Secretary's 
policies  and  views  orally  and  through 
press  releases  and  other  written 
materials;  keeping  the  Secretary  well 
informed  of  news  media  developments 
that  bear  on  the  Secretary's 
responsibilities. 

f.  Serving  as  the  principal  advisor  to 
the  Secretary,  the  Deputy  Secretary,  and 
senior  officials  throughout  the  Treasury 
Department  on  matters  affecting  the 
understanding  by  businesses,  trade, 
professional,  and  consumer  groups  of 
Treasury  policies  and  programs. 

2.  The  OfTice  of  the  Assistant 
Secretary  (Public  Affairs  and  Public 
Liaison)  is  hereby  established. 

a.  The  Assistant  Secretary  (Public 
Affairs  and  Public  Liaison)  may  have 
two  Deputy  Assistant  Secretaries,  one 
for  Public  Affairs,  the  other  for  Public 
Liaison. 

b.  The  Director,  OfTice  of  Consumer 
Affairs,  is  located  within  the  Office  of 
the  Assistant  Secretary  (Public  Affairs 
and  Public  Liaison).  The  Director.  Office 
of  Consumer  Affairs,  shall  have  direct 
access  to  the  Secretary  on  consumer 
affairs  matters. 

c.  Except  as  set  forth  in  a.  and  b. 
immediately  above,  the  Assistant 
Secretary  (Public  Affairs  and  Public 
Liaison)  is  authorized  to  define  the 
organizational  structure  and  the  specific 
responsibilities  of  the  positions  and  the 
personnel  assigned  to  the  Office  of  the 
Assistant  Secretary  (Public  Affairs  and 
Public  Liaison). 

3.  The  positions  of  Assistant  Secretary 
(Business  and  Consumer  Affairs)  and 
Assistant  Secretary  (Policy  Planning  and 
Communications)  are  hereby 
disestablished.  The  Offices  of  the 
Assistant  Secretary  (Business  and 
Consumer  Affairs)  and  Assistant 
Secretary  (Policy  Planning  and 
Communications)  are  hereby 
disestablished. 

a.  The  functions  delegated  to  the 
Office  of  Assistant  Secretary  (Policy 
Planning  and  Communications)  by 
Treasury  Order  No.  110-1.  October  3. 
1984,  and  those  delegated  to  the 
Assistant  Secretary  (Business  and 
Consumer  Affairs)  by  Treasury  Order 
No.  113-1,  August  17, 1983,  are  hereby 
delegated  to  the  Office  of  the  Assistant 
Secretary  (Public  Affairs  and  Public 
Liaison],  except  for  those  functions 
provided  for  by  Pub.  L  95-507.  relating 
to  small  and  disadvantaged  business 


utilization,  which  functions  are 
transferred  to  the  Assistant  Secretary 
(Management). 

b.  All  personnel,  records,  property  and 
unexpended  funds  of  the  Office  of  the 
Assistant  Secretary  (Policy  Planning  and 
Communications)  and  those  of  the 
Office  of  the  Assistant  Secretary 
(Business  and  Consumer  Affairs)  are 
transferred  to  the  Office  of  the  Assistant 
Secretary  (Public  Affairs  and  Public 
Liaison),  except  for  those  relating  to  the 
Small  and  Disadvantaged  Business 
Utilization  Program,  which  are 
transferred  to  the  Office  of  the  Assistant 
Secretary  (Management). 

4.  This  order  supersedes  Treasury 
Department  Order  No.  110-1,  dated 
October  3, 1984.  Treasury  Department 
Order  No.  113-1.  dated  August  17, 1983. 
is  hereby  rescinded.  All  other  Treasury 
Department  Orders  which  are 
inconsistent  with  the  above  are  hereby 
amended  or  susperseded. 
James  A.  Baker  III, 
Secretary  of  the  Treasury. 
(FR  Doc.  85-18503  Filed  8-2-85;  8:45  am) 

BILUNG  COOE  4aiO-2$-M 


[Number  1(X>-20] 

Delegation  of  Authority  To  Act  for  the 
Secretary  To  Review  Appeals  Under 
the  Revenue  Sharing  Act 

Dated:  July  19. 1985. 

By  virtue  of  the  authority  vested  in  me 
as  the  Secretary  of  the  Treasury  by  31 
U.S.C.  321(b),  I  hereby  delegate  to  the 
Under  Secretary  or.  in  the  event  of  a 
vacancy  in  that  office,  to  the  Assistant 
Secretary  (Management)  the  authority  of 
the  Secretary  under  the  Revenue 
Sharing  Act,  31  U.S.C.  6701-6724,  and 
the  implementing  regulations, 
specifically  31  CFR  51.221.  to  review 
appeals  from  initial  decisions  and  orders 
of  administrative  law  judges  and  to 
make  final  agency  decisions  thereon. 
This  delegation  shall  apply  to  reviews 
pending  on  the  date  of  this  order  and  to 
all  subsequent  reviews. 
fames  A.  Baker  III, 
Secretary  of  the  Treasury. 
(FR  Doc.  85-18504  Filed  8-2-85:  8:45  am) 

BIUJNQ  COOC  4«10-2$-M 


Fiscal  Service 

Treasury  Current  Value  of  Funds  Rate 

agency:  Financial  Management  Service, 
Fiscal  Service,  Treasury. 
action:  Notice  of  rate  for  use  in  Federal 
debt  collection  and  discount  evaluation. 


summary:  Pursuant  to  section  11  of  the 
Debt  Collection  Act  of  1982  (31  U.S.C. 
3717).  the  Secretary  of  the  Treasury  is 
responsible  for  computing  and 
publishing  the  percentage  rate  to  be 
used  in  assessing  interest  charges  for 
outstanding  debts  on  claims  owed  the 
Government.  Treasury's  Cash 
Management  Regulations  (I  TFM  6-8000) 
also  prescribed  use  of  this  rate  by 
agencies  as  a  comparison  point  in 
evaluating  the  cost-effectiveness  of  a 
cash  discount.  Notice  is  hereby  given 
that  the  applicable  rate  is  9%  for  the  first 
quarter  of  FY  1986. 

DATES:  The  rate  will  be  in  effect  for  the 
period  beginning  on  October  1, 1985  and 
ending  on  December  31, 1985. 

Notice  of  change:  Effective  October 
31. 1985,  the  Current  Value  of  Funds 
Rate  will  be  published  annually  instead 
of  quarterly.  This  rate  will  be  computed 
and  published  each  year  by  October  31, 
for  applicability  effective  January  1.  The 
Current  Value  of  Funds  Rate  is  subject 
to  quarterly  revisions  as  prescribed  by 
the  Debt  Collection  Act  of  1982.  If 
revised,  the  new  rate  will  be  published 
in  the  Federal  Register  on  or  around  the 
end  of  the  first  month  of  a  calendar 
quarter  and  is  to  be  applied  to  overdue 
payments  arising  during  the  succeeding 
calendar  quarter. 

FOR  FURTHER  INFORMATION  CONTACT: 

Inquiries  should  be  directed  to  the  Cash 
Management  Division,  Financial 
Management  Service,  Department  of  the 
Treasury.  Treasury  Annex  No.  1,  PB- 
711,  Washington,  D.C.  20226  (Telephone: 
202/634-5131). 

SUPPLEMENTARY  INFORMATION:  The  rate 

reflects  the  current  value  of  funds  to  the 
Treasury  for  use  in  cormection  with 
Federal  cash  management  systems  and 
is  based  on  investment  rates  set  for 
purposes  of  Pub.  L.  95-147.  91  Stat.  1227. 
Computed  each  year  by  averaging 
investment  rates  for  the  twelve-month 
period  ending  every  September  30  for 
applicability  effective  January  1,  the  rate 
is  subject  to  quarterly  revisions  if  the 
annual  average,  on  a  moving  basis, 
changes  by  2  per  centum.  The  rate  in 
effect  for  the  first  quarter  of  FY  1986 
reflects  the  average  investment  rates  for 
the  twelve-month  period  ended  June  30, 
1985. 

Dated:  July  26, 1985. 
Michael  Smokovich, 

Director,  Working  Capital  Group. 

(FR  Doc.  85-18479  Filed  8-2-85;  8:45  am] 

BILUNG  CODE  4S10-3S-M 
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(Dept  Circ.  570, 1984  Rev.,  Supp.  No.  251 

Surety  Companies  Acceptable  on 
Federal  Bonds;  Termination  of 
Auttwrity;  Occidental  Fire  ft  Casualty 
Contpany  of  North  Carolina 

Notice  is  hereby  given  that  the 
Certificate  of  Authority  issued  by  the 
Treasury  to  Occidental  Fire  &  Casualty 
Company  of  North  Carolina  under 
sections  9304  to  9308  of  Title  31  of  the 
United  Slates  Code,  to  qualify  as  an 
acceptable  surety  on  Federal  bonds  is 
hereby  terminated  effective  this  date. 

The  company  was  last  listed  as  an 
acceptable  surety  on  Federal  bonds  at 
49  FR  27258,  July  2, 1984. 

With  respect  to  any  bonds  currently  in 
force  with  Occidental  Insurance 
Company  of  North  Carolina,  bond- 
approving  officers  for  the  Government 
should  secure  new  bonds  with 
acceptable  sureties  in  those  instances 
where  a  significant  amount  of  liability 
remains  outstanding. 


Questions  concerning  this  notice  may 
be  directed  to  the  Surety  Bond  Branch, 
Finance  Division,  Financial 
Management  Service,  Department  of  the 
Treasury.  Washington.  D.C.  20226. 
telephone  (202)  634-2349. 

Dated:  June  27, 1985. 
W.E.  Douglas, 

Commissioner,  Financial  Management 
Service. 
|FR  Doc.  8S-1B481  Filed  8-2-85: 8:45  am] 

BIUJNQ  CODE  «l1»-3»-M 

[Dept.  Circ.  570. 1984  Rev.,  Supp.  No.  26] 

Surety  Companies  Acceptable  on 
Federal  Bonds;  Termination  of 
Authority;  Wllshire  Insurance  Ca 

Notice  is  hereby  given  that  the 
Certificate  of  Authority  issued  by  the 
Treasury  to  Wllshire  Insurance 
Company  of  California  under  sections 
9304  to  9308  of  Tide  31  of  the  United 
States  Code,  to  quaUfy  as  an  acceptable 


surety  on  Federal  bonds  is  hereby 
terminated  effective  this  date. 

The  company  was  last  listed  as  an 
acceptable  surety  on  Federal  bonds  at 
49  FR  27262,  July  2, 1964. 

With  respect  to  any  bonds  currenUy  in 
force  with  Wllshire  Insurance  Company, 
bond-approving  officers  for  the 
Government  should  secure  new  bonds 
with  acceptable  sureties  in  those 
instances  where  a  significant  amount  of 
liability  remains  outstanding. 

Questions  concerning  this  notice  may 
be  directed  to  the  Surety  Bond  Branch. 
Finance  Division.  Financial 
Manageaent  Service.  Department  of  tbe 
Treasury,  Washington.  D.C.  20226. 
telephone  (202)  634-2349. 

Dated:  June  27. 198S. 
W.  E.  Douglas. 

Commissioner.  Financial  hkutagememt 

Sen-ice. 

[FR  Doc.  8S-18480  Hied  8-^-85:  8:45  wb| 
BiLUMCcoK  mn-Ji-m 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  In  the  Sunshine 
Act"  (Pub.   L  94-409)  5  U.S.C.   552b(e)(3). 
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CONSUMER  PnOfKICT  SAFETY 

COMMISSION 

TIME  ANO  DATE  9:30  a.m..  Wednesday, 

August  7, 1985. 

location:  Third  Floor  Heating  Room. 

llll-18th  Street.  NW..  Washington.  D.C. 

STATUS:  Open  to  the  Public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Chain  Saws 

The  staff  will  brief  the  Commission  on  staff 
activities  regarding  the  Chain  Saw  Project 
and  on  the  staff  recommendation  that  the 
Commission  terminate  its  proceeding  to 
develop  a  standard  addressing  the  risk  of 
rotational  kickback. 

2.  Voluntary  Standards  Priorities 

The  staff  will  brief  the  Commission  on  the 
methods  by  which  priorities  are  set  for 
voluntary  standards  projects. 

FOR  A  RECORDED  MESSAGE  CONTAINING 
THE  I^STEST  AGENDA  INFORMATION, 
call:  301-492-5709. 
CONTACT  PERSON  FOR  ADDITIONAL 

INFORMATION:  Sheldon  D.  Butts.  Office 
of  the  Secretary,  5401  Westbard  Ave., 
Bethesda.  Md.  20207  301-492-6800. 

Dated:  August  1, 1985. 
Sheldon  D.  Butts, 
Deputy  Secretary. 
|FR  Doc.  85-18620  Filed  ft-1-85:  2:37  pmj 

aiUJNG  COOC  O55-01-II 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  9:30  a.m..  Thursday. 
August  8, 1985. 

LOCATION:  Thiixl  Floor  Hearing  Room. 
1111— 18th  Street.  NW..  Washington. 
D.C. 

STATUS:  Closed  to  the  Public. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matter  OS  «466S 

The  Commission  and  staff  will  discuss 
Enforcement  Matter  OS«4665. 


FOR  A  RECORDED  MESSAGE  CONTAINING 
THE  LATEST  AGENDA  INFORMATION,  CALL: 

301^92-5709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sheldon  D.  Butts.  Office 
of  the  Secretary.  5401  Westbard  Ave.. 
Bethesda.  Md.  20207.  301-492-6800. 

Dated:  August  1. 1985. 
Sheldoa  D.  Butts. 
Deputy  Secretary. 

(FR  Doc.  85-18821  Filed  8-1-85;  2:37  pm] 
MUJNQ  COOC  nss-oi-ii 


FARM  CREDIT  ADMINISTRATION 

Correction  of  Sunshine  Act  Notice 

summary:  Pursuant  to  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b(e)(3)), 
the  Farm  Credit  Administration  gave 
notice  on  July  25. 1985  (50  FR  30330)  of 
the  forthcoming  meeting  of  the  Federal 
Farm  Credit  Board  scheduled  to  be  held 
on  August  5  and  6. 1985.  This  notice  is  to 
revise  the  agenda  for  Tuesday.  August  6, 
1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  J.  Auberger,  Secretary  to  the 
Federal  Farm  Credit  Board.  1501  Farm 
Credit  Drive.  McLean.  VA  22102-5090. 
(70^-883-^1010). 

SUPPLEMENTARY  INFORMATION:  The 

agenda  for  Tuesday.  August  6,  is  revised 
to  read  as  follows: 

Tuesday.  August  6 

8.  Regulation  Changes 
Final 

Section  615.5370— Banks  for  Cooperatives' 

Earnings 
Part  611 — Liquidations  of  Banks  and 

Associations 
Proposed 
Sections  615.5135,  615.5140.  615.5141. 

615.5142  and  615.5144— Investments 
Part  606— Enforcement  of 

Nondiscrimination  on  the  Basis  of 

Handicap  in  Programs  or  Activities 

Conducted  by  the  Farm  Credit 

Administration 

9.  Office  of  Administration  Report 

(a)  Economic  Report 

(b)  Legislative  Report 

(c)  Budget  Performance  Report 

10.  FCS  Building  Association. 

11.  Other  Items 

(a)  1986  Calendar 

(b)  National  Farm  Credit  Directors 

Conference.  Jackson  Hole.  Wyoming, 
September  16-17, 1985 


12. 1:00  p.m.— Joint  Meeting  with  Farm  Credit 
Board  of  Louisville 

(a)  Overview  of  the  Louisville  District 

(b)  Discussion  of  Issues: 

1.  Proposed  Legislation  Granting  the  FCA 
Intermediate  Enforcement  Authorities, 
and  Other  Legislative  Proposals  of 
System  Interest 

2.  FCAs  Position  on  the  Farm  Credit 
Corporation  of  America 

3.  Methods  of  Consolidahng  System 
Capital 

4.  Financial  Stress  in  the  System. 
Dated:  July  31, 1985. 

Donald  E.  Wilkinson, 

Governor. 

|FR  Doc.  85-18586  Filed  8-1-85  12:18  p.m.J 

BILUNO  COOC  S70&-01-II 


FEDERAL  COMMUNICATIONS  COMMISSION 

July  31,  1985. 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Wednesday,  August  7, 1985.  which  is 
scheduled  to  commence  at  9:30  A.M..  in 
Room  856,  at  1919  M  Street,  NW.. 
Washington,  D.C. 

Agenda,  Item  No.,  and  Subject 

General— \— Title:  Third  Report  and  Order  in 
Gen.  Docket  No.  81-768.  Amendment  of  the 
Commission's  Rules  to  Allow  the  Selection 
from  Among  Certain  Competing 
Applications  Using  Random  Selection  or 
Lotteries  Instead  of  Comparative  Hearings. 
Summary:  In  this  Third  Report  and  Order 
the  Commission  will  consider  whether  to 
grant  women  a  lottery  preference  under 
section  309(i)  of  the  Communications  Act. 

Private  Radio — 1 — Title:  Amendment  of  Part 
94  of  the  Commission's  Rules  and 
Regulations  to  Authorize  Private  Carrier 
Systems  in  the  Private  Operational-Fixed 
Microwave  Radio  Service.  Summary:  The 
Commission  will  consider  whether  to  adopt 
a  Further  Notice  of  Proposed  Rule  Making 
relating  to  (1)  the  question  of  whether  Part 
94  licensees  should  be  permitted  to  lease 
their  excess  capacity  to  common  carriers 
for  the  transmission  of  common  carrier 
communications;  and  (2)  whether  there  is  a 
need  for  the  Commission  to  preempt  state 
entry  and  rate  regulation  of  private  fiber 
optic  systems. 

Common  Carrier — 1  &  2 — Title:  Preemption  of 
state  and  local  regulation  of  facilities 
within  one  state  used  to  originate/ 
terminate  interstate  communications. 
Summary:  The  Commission  will  consider  a 
petition  for  declaratory  ruling  filed  by  Cox 
Cable  Communications  seeking  preemption 
of  state  and  local  regulations,  and  other 
proposed  actions. 
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Common  Carrier — 3 — Title:  Inquiry  into  the 
policies  to  be  followed  in  the  authorization 
of  common  carrier  facilities  to  meet  NoFth 
Atlantic  Telecommunications  needs  during 
the  1985-1995  period.  Summary:  The 
Commission  will  consider  the  adoption  of  a 
Second  Report  and  Order  in  CC  Docket  No. 
79-184  addressing  policies  for  the 
distribution  of  circuits  among  North 
Atlantic  facilities  for  the  1986-1991  period. 

Common  Carrier — 4 — ^Title:  Inquiry  into  the 
policies  to  be  followed  in  the  authorization 
of  common  carrier  facilities  to  meet  Pacific 
Telecommunications  needs  during  the 
period  1981-1995.  Summary:  Consideration 
of  Second  Report  and  Order  in  CC  Docket 
No.  61-343  adopting  long-term  facilities 


plans  for  the  Pacific  Ocean  Region  for  the 
1987-1995  time  period. 

Common  Carrier — 5 — ^Title:  Authorized  Rates 
of  Return  for  the  Interstate  Services  of 
AT&T  Communications  and  Exchange 
Telephone  Companies.  Summary:  The 
Commission  will  consider  a  Supplemental 
Notice  of  Proposed  Rulemaking  to  devise 
procedures  for  prescribing  interstate  rates 
of  return. 

Mass  Media — 1 — ^Title:  Inquiry  into  §  73.1910 
of  the  Commission's  Rules  and  Regulations 
Concerning  the  General  Fairness  Doctrine 
Obligations  of  Broadcast  Licensees. 
Summary:  The  Commission  will  address 
the  statutory,  constitutional  and  policy 
underpinnings  of  the  fairness  doctrine  in 


order  to  detcmine  whether  or  not  it  should 
modify  or  eleminate  the  doctrine. 

This  meeting  may  be  continued  the 
following  work  day  to  allow  the 
Commission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Judith  Kurtich.  FCC  Office  of 
Congression  and  Public  Affairs, 
telephone  number  (202)  254-7674. 
William  |.  Tikaiico. 
Secretary,  Federal  Communications 
Commission. 

[FR  Doc.  85-18627  Filed  8-1-85:  2:58  pm] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclanuition 
and  Enforcement 

30  CFR  Parts  910,  912,  921, 922,  933, 
937,  939,  941,  and  947 

Surface  Coal  Mining  and  Reclamation 
Operations  Under  Federal  Programs  in 
Georgia,  Idaho,  Massachusetts, 
Michigan,  North  Carolina,  Oregon, 
Rhode  Island,  South  Oatiota,  and 
Washington 

AQCNCV:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACnoil:  Proposed  rule. 

summary:  The  Office  of  Surface  Mining 
(OSM)  of  the  U.S.  Department  of  the 
Interior  (DOI)  proposes  to  update 
Federal  programs  promulgated  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  to  reflect  section  numbering 
changes  and  rule  content  revisions  made 
in  OSM's  permanent  program  rules 
during  regulatory  reform.  Because  of 
these  changes,  certain  Federal  program 
cross-reference  citations  are  incorrect. 
This  proposed  rule  would  correct  those 
inaccurate  cross-references  and  revise 
the  Federal  programs  to  include  those 
changes  made  during  regulatory  reform. 
DATES:  The  public  comment  period  on 
this  proposed  rule  will  extend  until 
October  9. 1985.  Upon  request.  OSM  will 
hold  public  hearings  on  this  proposed 
rule  in  the  States  of  Georgia.  Idaho. 
Massachusetts,  Michigan,  North 
Carolina,  Oregon,  Rhode  Island,  South 
Dakota,  and  Washington  at  9:00  a.m. 
local  time  on  October  4. 1985.  The 
deadline  for  requesting  a  hearing  is  5:00 
p.m.  eastern  time  on  August  30, 1985.  If 
requested,  the  public  hearings  will  be 
held  at  locations  to  be  announced  in  the 
Federal  Register.  Any  person  interested 
in  making  an  oral  or  a  written 
presentation  at  the  hearing  must  contact 
OSM  at  the  address  and  phone  number 
listed  under  "FOR  FURTHER  INFORMATION 
CONTACT"  by  August  30. 1985. 
ADDRESSES:  Written  comments  must  be 
mailed  to  the  Office  of  Surface  Mining, 
U.S.  Department  of  the  Interior. 
Administrative  Record  Room.  5315-L. 
1951  Constitution  Avenue.  NW.. 
Washington,  D.C.  2024O,  or  hand-carried 
to  the  Office  of  Surface  Mining.  U.S. 
Department  of  the  Interior, 
Administrative  Record,  Room  5315, 1100 
L  Street,  NW.,  Washington,  D.C.  20005. 

Copies  of  the  proposed  rule  are 
available  for  inspection  Monday  through 
Friday,  8:30  a.m.  to  4  p.m.,  excluding 
holidays,  at  the  following  addresses: 
Office  of  Surface  Mining,  Birmingham 


Field  Office,  228  West  Valley  Avenue, 
Homewood,  Alabama  34209:  Office  of 
Surface  Mining.  Columbus  Field  Office, 
2242  South  Hamilton  Road.  2nd  Floor. 
Columbus.  Ohio  43232;  Office  of  Surface 
Mining,  Knoxville  Field  Office,  530  Gay 
Street,  Knoxville,  Tennessee  37902; 
Office  of  Surface  Mining,  101  South  2nd 
Street,  Suite  L-4,  Harrisburg, 
Pennsylvania  17101;  Office  of  Surface 
Mining,  Casper  Field  Office,  Freden 
Building,  Basement,  935  Pendell 
Boulevard.  Mills.  Wyoming  82644;  Office 
of  Surface  Mining.  Room  5315-L.  1100  L 
Street.  NW..  Washington.  D.C. 

If  requested,  the  public  hearings  will 
be  held  at  locations  to  be  announced  in 
the  Federal  Register  beginning  at  9  a.m. 
local  time.  If  no  one  has  contacted  OSM 
by  August  30. 1985  to  express  an  interest 
in  participating  in  a  particular  hearing, 
that  hearing  will  not  be  held.  Those 
interested  in  attending  but  not  testifying 
at  the  hearing  should  contact  OSM  at 
the  address  and  phone  number  listed 
under  "FOR  FURTHER  INFORMATION 
CONTACT"  before  the  scheduled  hearing 
date  to  find  out  whether  the  hearing  will 
be  held. 

FOR  FURTHER  INFORMATION  CONTACT 

Leila  Ishak.  I^rogram  Analyst,  Branch  of 
Regulatory  Programs.  Office  of  Surface 
Mining.  1951  Constitution  Avenue.  NW.. 
Washington.  D.C.  20240;  Telephone: 
(202)  343-5866. 

SUPPLEMENTARY  INFORMATION:  To  assist 

the  reader,  this  preamble  is  arranged  as 
follows: 

I.  Public  Comment  Procedures 
n.  Background 

III.  Discussion  of  Proposed  Changes 

IV.  Procedural  .Matters 

I.  Public  Comment  Procedures 

Public  Hearings 

Individual  testimony  at  the  public 
hearings  will  be  limited  to  15  minutes 
unless  extended  by  the  presiding 
official.  The  hearings  will  be  transcribed 
by  a  court  reporter.  OSM  requests  that 
individuals  file  a  written  statement 
when  they  testify  to  assist  the  court 
reporter  and  ensure  an  accurate  record. 
Receiving  written  statements  before  the 
hearing  will  allow  OSM  more  time  to 
consider  an  individual's  testimony  and 
will  help  OSM  determine  whether  it 
needs  additional  or  more  specific 
information  from  the  witness. 

Public  Meetings 

During  the  comment  period.  OSM 
officials  will  be  available  to  meet  with 
members  of  the  public  to  receive  the 
public's  recommendations  and 
comments  on  the  proposed  rule.  To 
schedule  or  attend  these  meetings, 
contact  the  individual  listed  under  "FOR 


FURTHER  INFORMATION  CONTACT."  OSM 

representatives  will  be  available  for 
meetings  between  9  a.m.  and  4  p.m.  local 
time.  Monday  through  Friday,  excluding 
holidays.  All  meetings  will  be  open  to 
the  public.  The  dates,  limes,  and 
locations  of  meetings  will  be  posted  in 
advance  in  the  Administrative  Record 
Room,  Room  5315, 1100  L  Street.  NW., 
Washington.  DC.  20005. 

Public  Comments 

Written  and  oral  comments  should  be 
as  specific  as  possible.  Although  all 
comments  are  invited,  comments 
supported  by  reason  will  be  more  likely 
to  influence  decisions  on  the  rule. 

OSM  must  receive  all  written 
comments  by  5:00  p.m.  local  time  on  the 
closing  date  of  the  comment  period. 
OSM  cannot  ensure  that  written 
comments  received  after  the  close  of  the 
comment  period  or  delivered  during  the 
comment  period  to  any  location  other 
than  that  specified  above  will  be 
considered  and  included  in  the 
administrative  record.  Notice  of 
meetings,  summaries  of  all  meetings  and 
telephone  conversations,  all  public 
comments  received,  and  transcripts  of 
the  public  hearings  will  be  available  for 
public  review  at  the  Office  of  Surface 
Mining  at  the  address  noted  above. 

II.  Background 

On  March  13, 1979,  OSM  promulgated 
permanent  program  regulations  to 
implement  the  requirements  of  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (the  Act).  30  U.S.C.  1201  et 
seq..  44  FR  14902.  On  May  16, 1980.  OSM 
published  a  general  notice  of  intent  to 
promulgate  Federal  programs.  45  FR  - 
32328.  The  notice  stated  that  each 
Federal  program  would  implement  the 
permanent  program  regulations  and 
environmental  protection  provisions  of 
the  Act  and  that  each  Federal  program 
would  be  specific  to  the  State  for  which 
it  was  promulgated.  45  FR  32328  at 
32329. 

In  the  winter  and  spring  of  1982.  OSM 
published  numerous  proposed  changes 
to  its  permanent  program  rules.  See  47 
FR  30266  (July  13, 1982).  On  July  13. 1982. 
a  notice  concerning  both  the  proposed 
and  final  permanent  program  rules 
appeared  in  the  Federal  Register.  47  FR 
30266-30267.  The  notice  advised  the 
public  that  any  change  in  a  permanent 
program  rule  would  result  in  a 
corresponding  change  in  the  Federal 
programs.  The  notice  invited  comments 
on  whether  changes  were  necessary  to 
accommodate  unique  or  unusual  aspects 
of  surface  mining  in  any  Federal 
program  Stale  so  that  OSM  could  tailor 
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the  Federal  program  for  such  a  State  as 
necessary. 

OSM  subsequently  promulgated 
Federal  programs  for  ten  Stales.  OSM 
promulgated  these  Federal  programs 
using  cross-references  to  the  permanent 
program  regulations  which  set  tfw 
substantive  standards. 

Sections  on  various  topics  cross- 
reference  the  counterpart  permanent 
program  rules  on  those  topics.  The 
cross-referencing  system  made 
repeating  the  full  text  of  the  permanent 
regulations  in  each  Federal  program 
unnecessary.  Where  any  permanent 
program  regulation  needeid  to  be 
modified  for  use  rn  a  particular  Federal 
program,  an  additional  paragraph  was 
added  to  change  or  supplement  the 
permanent  program  requirement 
applicable  to  that  State.  In  fact,  few 
such  changes  were  needed  in  the  ten 
Federal  programs  promulgated  thus  far. 
Whe^e  changes  were  made,  the  changes 
were  usually  needed  to  incorporate 
more  stringent  State  environmental 
protection  standards,  to  list  other  State 
laws  with  which  OSM  would  coordinate 
permit  reviews,  and  to  accommodate  the 
State's  unique  terraine.  climate, 
biological,  chemical,  and  physical 
conditions. 

On  September  8, 1983,  OSM  revised 
its  permanent  program  regulations  on 
requirements  for  coal  exploration.  48  FR 
40622.  On  September  28. 1983,  OSM 
revised  its  permanent  program  rules  on: 
(1)  Permit  processing  for  surface  coal 
mining  operations.  (2)  general  content 
requirements  for  permit  applications, 
and  (3]  legal,  financial,  compliance,  and 
related  information  requirements  for 
permit  applications.  48  FR  44344.  The 
changes  in  OSM's  permanent  program 
rules  were  needed  to  clarify 
requirements  and  procedures  for  permit 
applications.  In  addition,  OSM  removed 
Parts  818  and  826  during  regulatory 
reform.  48  FR  24638  (June  1. 1983);  48  FR 
23356  (May  24. 1983).  Because  of  these 
changes,  however,  some  of  the  Federal 
program  cross-reference  citations  were 
rendered  incorrect. 

This  proposed  rule  would  correct 
those  inaccurate  cross-references  and 
revise  the  Federal  programs  to  rncfude 
changes  made  during  regulatory  reform. 

III.  DiscusssioQ  of  Proposed  Changes 

This  proposed  rule  affects  nine  of  the 
ten  Federal  program  States;  it  is  not 
necessary  to  amend  the  most  recently 
promulgated  Federal  program 
(Tennessee),  published  on  October  1. 
1984.  because  it  cross-referenced  the 
revised  permanent  program  regulations. 
To  streamline  the  explanation  of  this 
proposed  rule,  one  preamble  has  been 
written  which  explains  the  proposed 


changes  in  all  nine  Federal  programs. 
Nine  separate  rules  follow  the  preamble, 
with  minor  variations  for  each  State. 

Rather  than  repeating  the  section 
numbers  for  each  State  every  time  a 
section  is  dted  in  the  preamble.  OSM 
has  used  two  blank  spaces  in  the 
citation  to  signify  that  the  citation  refers 
to  all  nine  Federal  program  States 
discussed  here.  For  example,  the 
preamble  discussion  of  5  9 — .770  refers 
to  §  J  910.770.  912.770.  921.77a  922.770. 
933.770.  937.770.  930i770.  »41.770,  and 
947.770. 

The  nine  rules  following  the  preamble 
differ  from  each  other  in  minor  ways. 
For  example,  only  six  of  the  nine 
programs  now  contain  a  §  9 — .818. 
which  would  be  removed  by  this 
proposed  rule.  Since  the  other  three 
Federal  programs  never  contained  §  9— 
.818.  it  is  unnecessary  to  propose 
removing  it  from  them. 

Another  difference  between  the 
progranra  occurs  in  section  9 — .773,  since 
the  State  statutes  listed  there  arc 
specific  to  each  State. 

The  reader  should  also  be  aware  that 
the  index  listing  the  section  in  each  part 
for  each  State  would  be  revised  to 
reflect  the  changes  in  titles  and  section 
numbers  proposed  in  this  rule. 

The  following  is  an  explanation  first 
of  those  proposed  revisions  whidi  affect 
Georgia,  Idaho,  Massachusetts, 
Michigan,  North  Carolina.  Oregon, 
Rhode  Island.  South  Dakota,  and 
Washington,  followed  by  an  explanation 
of  proposed  revisions  specific  to  each 
particular  Federal  program. 

Proposed  General  RevisioDs 

Sections  9—.  770  and  9—.  771 

Section  9 — .770  and  9 — .771  would  be 
removed  under  this  proposed  rule 
because  they  cross-reference 
superseded  permanent  program 
regulations.  When  OSM  revised  its 
permanent  program  rules.  Parts  770  and 
771  were  removed  and  their  provisions 
were  consolidated  into  a  new  Part  773. 
48  FR  44334  (September  28, 1983). 

Although  §  9 — .770  would  be  removed 
by  this  proposed  rule,  the  applicable 
State  statutes  cited  in  Paragraphs  (b), 
(c),  and  (d)  (where  they  occur)  would  be 
moved  intact  to  §  9— .773.  The 
paragraphs  may  be  given  different  letter 
designations,  if  necessary,  to  maintain 
alphabetical  order  within  the  new 
section.  Any  references  within  these 
paragraphs  to  Part  770  would  be 
corrected  to  cite  Part  773.  No  change  in 
substance  is  proposed  or  intended.  For 
further  explanation,  see  the  discussion 
in  this  preamUe  of  changes  in  §  9— .773. 

Paragraph  (b)  of  §  9— .771  would  be 
removed  because  it  refers  to  §  7^.25.  a 


section  that  was  never  promulgated. 
OSM  recently  proposed  to  adopt 
§  736.25.  50  FR  7522  (Febnmfy  22, 1SB5). 
If  S  736.25  is  adopted,  it  will  apply  to  all 
Federal  programs.  The  permit  fee 
provision  referred  to  in  §  »— .771(b)  is 
now  found  in  S  777.17,  and  would  be 
included  in  each  Federal  program  by 
this  proposed  rule  through  a  cross- 
reference  at  §  9 — .777. 

Section  §  9— S72 

Section  9 — .772,  whidi  contains 
requirements  for  coal  exploration,  would 
be  added  in  this  proposed  rule.  Part  772 
contains  some  of  the  provisions 
previously  found  in  Part  778,  which  was 
removed  during  regulatory  refonn.  4S  FR 
40622  (September  a  1983).  Paragraphs 
(a)  and  (b)  and  Paragraph  (c),  where  it 
occurs,  of  5  9 — .776  would  be  redesigned 
as  Paragraphs  (a),  (b).  and  (c)  of  §  9— 
.772  and  would  cross  refeieuue  Part  772. 
No  change  in  the  content  or  meaning  of 
these  paragraphs  is  proposed  or 
intended. 

Section  9— .773 

Proposed  S  9 — .773  wtmld  be  added  li> 
cross-reference  Part  773  of  the 
permanent  program  regulations. 
Prt^Kwed  $  »— .773(b)  would  add  to  the 
requirements  under  the  corresponding 
permanent  program  rules  to  provide 
additional  guidance  tc  the  permit 
applicant.  The  section  would  also 
establish  procedures  lot  handling  penwl 
applications,  as  30  CFR  Part  773 
requires.  The  procedures  would  provide 
guidelines  for  handling  appUcations 
which  are  grossly  deficient,  for 
obtaining  additional  information,  and 
for  determining  administrative 
completeness.  These  permit  application 
procedures  were  promulgated  in  the 
Tennessee  Federal  program.  49  FR 
38874,  38894  (October  1, 1984). 

Proposed  §  9 — .773(c)  would  authorize 
the  Office  to  obtain  permit  information 
beyond  that  specified  in  30  CFR  Part 
773.  The  Offtcptnay  need  the  additionai 
information  in  order  to  meet  its 
obligations  under  the  Federal  laws 
identified  in  30  CFR  773.12.  The 
provision  would  also  allow  tiie  Office  to 
obtain  information  needed  to  comply 
with  the  National  Environmental  Policy 
Act.  This  provision  was  incorporated 
into  the  Tennessee  Federal  program.  49 
FR  at  38894. 

As  noted  above,  the  State  statutes 
listed  in  %  9 — .770  would  be  moved  to 
§  9 — .773.  since  §  9 — .770  would  be 
removed  under  this  proposed  rule.  Tbe 
paragraphs  would  be  redesignated  to 
maintain  alphabetical  order  within  the 
new  section.  Any  references  within 
these  paragraphs  to  Part  770  would  be 
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replaced  with  references  to  Part  773.  For 
example,  in  Massachusetts.  §  921.770(b) 
would  be  redesignated  §  921.773(d).  No 
change  in  meaning  is  proposed  or 
intended.  The  paragraph's  internal 
reference  to  Part  770  would  be  changed 
to  Part  773.  Section  921.770(c)  would 
then  become  §  921.773(e).  and  its 
internal  reference  to  Part  770  would  be 
changed  to  Part  773.  The  existing 
requirement  in  5§  933.786(b)  and 
947.786(b)  that  OSM  notify  certain  North 
Carolina  and  Washington  State  agencies 
of  permit  decisions  would  remain 
substantively  unchanged.  However, 
these  sections  would  be  redesignated  as 
S§  933.773(f)  and  947.773(g)  respectively. 

Section  9— .774 

Proposed  §  9 — .774  provides 
procedures  and  requirements  for  permit 
revisions,  renewals,  and  transfer, 
assignment  or  sale  of  permit  rights. 

Proposed  S  9 — .774(b)  would  specify 
that  any  revision  to  the  approved  permit 
would  be  subject  to  review  and 
approval  by  OSM.  Proposed  S  9 — 
.774(b)(1)  would  further  specify  thai 
significant  revisions  are  to  be  processed 
in  accordance  with  the  public  notice  and 
hearing  provisions  listed  in 
§  774.13(b)(2)  of  the  permanent  program 
rules. 

Section  774.13(b)(2)  of  the  permanent 
program  rules  directs  the  regulatory 
authority  to  develop  guidelines 
establishing  the  scale  or  extent  of  permit 
revisions  for  which  all  the  permit 
application  information  requirements 
and  procedures  of  Subchapter  G, 
including  notice,  public  participation, 
and  notice  of  decision  requirements  of 
§§  773.13.  773.19(b)  (1)  and  (3).  and 
778.21  shall  apply.  The  regulation  further 
provides  that  such  procedures  shall 
apply  at  a  minimum  to  all  significant 
permit  revisions.  Accordingly,  as 
discussed  below.  §  9 — .774(b)(2) 
proposes  eight  guidelines  which  OSM 
would  consider  when  determining  the 
scale  or  extent  of  the  proposed  permit 
revision  and  when  determining  whether 
the  revision  is  significant. 

OSM  is  proposing  these  guidelines 
because  the  Agency  believes  they  are 
valid  measures  of  permit  changes  which 
could  affect  the  level  of  environmental 
protection,  ability  to  reclaim,  or 
recoverability  of  the  coal  being  mined 
by  the  operator.  These  guidelines 
include  such  factors  as  environmental 
effects  likely  to  result  from  the  proposed 
revision,  significance  of  production 
changes  or  recoverability  of  the  coal 
resource,  public  interest  in  the 
operation,  possible  adverse  impacts  to 
fish  and  wildlife,  and  impacts  to  cultural 
resources. 


Proposed  guideline  (i)  implements 
section  511(a)(2)  of  the  Act  which 
provides  that  any  significant  alteration 
in  the  reclamation  plan  shall  be  subject 
to  formal  revision.  Proposed  guidelines 
(ii).  (iii).  (iv).  and  (vii)  implement  section 
511(a)(2)  of  the  Act  and  were  adapted 
from  §  750.12(c)(3)(ii)(B)  of  OSMs 
Federal  Program  for  Indian  Lands.  (49 
FR  38479).  Proposed  guideline  (v)  was 
adapted  from  §  750.12(d)(2)(vi)  of  OSMs 
Federal  Program  for  Indian  Lands.  (49 
FR  38479).  Proposed  guideline  (vi)  was 
adapted  from  §  746.18(d)(2)  of  the 
Federal  lands  rules.  Proposed  guideline 
(viii)  was  adapted  from  §  746.18(d)(6)  of 
the  Federal  lands  rules. 

Section  774.13(b)(1)  of  the  permanent 
program  rules  directs  the  regulatory 
authority  to  establish  a  time  period 
within  which  it  will  approve  or 
disapprove  an  application  for  a  permit 
revision.  Proposed  §  9 — .774(b)(3)  would 
implement  this  by  stating  that  "OSM 
shall  make  every  effort  to  act  on  an 
application  for  permit  revision  within  60 
days  of  receipt."  If  OSM  is  unable  to 
take  action  within  60  days,  under  the 
proposed  rule.  OSM  would  notify  the 
applicant  that  more  time  is  needed  to 
complete  the  review,  setting  forth  the 
reasons  and  the  additional  time  that  is 
needed. 

Proposed  §  9 — .774(c)  would  specify  a 
30-day  period  within  which  to  submit 
written  comments  on  an  application  for 
approval  of  a  transfer,  assignment,  or 
sale  of  a  permit.  There  is  no  period  set 
in  30  CFR  774.17.  This  provision  would 
be  added  to  give  commenters  guidance 
on  a  reasonable  time  frame.  A  provision 
similar  to  §  9— .774  (b)  and  (c)  of  this 
proposed  rule  was  promulgated  in  the 
Tennessee  Federal  program.  49  FR 
38894. 

Section  9— .775 

Proposed  §  9 — .775  would  be  added  to 
cross-reference  Part  775,  which  was 
added  during  OSM's  regulatory  reform. 
Part  775.  which  addresses 
administrative  and  judicial  review  of 
decisions  on  permits,  contains  some 
provisions  previously  found  in  Part  787, 
which  was  removed  during  regulatory 
reform. 

Section  9— .776 

OSM  proposes  to  remove  §  9 — .776 
because  it  cross-references  a 
superseded  permanent  program 
regulation.  Requirements  for  coal 
exploration  would  now  be  found  in 
proposed  5  9 — .772. 

Section  »— .777 

Part  777  was  added  during  OSM's 
regulatory  reform  and  would  be  cross- 
referenced  to  the  Federal  programs  in 


this  proposed  rule.  Part  777  contains 
general  content  requirements  for  permit 
applications.  Portions  of  previous  Part 
771  were  incorporated  into  Part  777 
during  regulatory  reform. 

Section  9 — .778 

OSM  proposes  to  revise  §  9 — .778  in 
the  Federal  programs  to  reflect  30  CFR 
Part  778  as  revised  during  regulatory 
reform.  Part  778  contains  rules  on  the 
legal,  financial,  and  compliance 
information  required  in  permit 
applications.  Previous  30  CFR  782.  which 
is  cross-referenced  in  existing  Federal 
programs  at  §  9 — .782.  addressed 
underground  mines  and  was 
incorporated  into  Part  778  during 
regulatory  reform. 

Sections 9—782,  9— .786.  9— .787,  9— 
.788,  9— .818,  »— .826 

OSM  proposes  to  remove  these    .< 
sections  because  they  cross-reference 
superseded  permanent  program 
regulations.  During  regulatory  reform, 
the  requirements  of  previous  Part  782 
were  incorporated  info  Part  778.  Most  of 
the  requirements  of  previous  Part  786 
were  incorporated  into  Part  773.  The 
requirements  of  previous  Part  787  were 
incorporated  info  Part  775.  and 
requirements  from  previous  Part  778 
were  included  in  Part  774.  See  48  FR 
44344  (September  28. 1983). 

It  is  not  necessary  to  remove  §  9 — .818 
in  Massachusetts.  North  Carolina,  or 
Rhode  Island,  because  Part  818  was  not 
cross-referenced  in  these  Federal 
programs.  This  proposed  rule  would 
remove  §  9 — .818  from  the  other  six 
Federal  programs,  because  Part  818  was 
removed  during  regulatory  reform.  48  FR 
24638  (June  1. 1983). 

OSM  proposes  to  remove  §  9 — .826 
from  all  nine  Federal  programs  because 
it  cross-references  Part  826,  which  was 
removed  during  regulatory  reform.  48  FR 
23356  (May  24, 1983). 

Section  9— .850 

OSM  proposes  to  delete  §  9 — .850 
from  four  of  the  Federal  programs  which 
include  cross-references  to  Part  850.  Part 
850  establishes  the  requirements 
applicable  to  the  development  of  blaster 
certification  and  training  programs.  This 
part  automatically  applies  to  all 
regulatory  authorities.  Moreover.  Part 
850  imposes  no  requirements  on 
operators  or  blasters.  As  discussed 
below.  Part  855.  proposed  on  September 
11. 1984  will  impose  requirements  on 
operators  and  blasters.  Therefore, 
including  a  cross-reference  to  Part  850  in 
the  Federal  programs  is  unnecessary. 
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Section  9— £55 

OSM  proposes  to  adopt  Part  855  in  the 
nine  Federal  programs  discussed  here. 
Part  855,  Certification  of  Blasters,  was 
proposed  rn  the  Federal  Register  on 
September  11, 1984  (49  FR  35714)  to 
provide  standards  for  the  training  and 
certification  of  blasters  in  Federal 
program  States.  Although  the 
certification  rule  would  automatically 
apply  in  the  Federal  program  States 
when  it  is  promulgated,  by  incorporating 
this  section  now,  OSM  will  not  have  to 
update  the  Federal  program  cross- 
references  when  the  certification  rule  is 
promulgated  in  final  form.  Persons 
wishing  to  comment  on  proposed  Part 
855  were  asked  to  submit  comments  on 
problems  unique  to  their  states.  Final 
Part  855  is  expected  to  address  those 
issues. 

Proposed  Revisions  Specific  to  Each 
Affected  Program 

Sections  910.700,  912.700,  921.700. 
922. 700.  937. 700.  and  941. 700 

OSM  proposes  minor  editorial 
revisions  in  the  titles  of  §§  910.700. 
922.700,  and  937.700.  OSM  also  proposes 
minor  editorial  revisions  to  §  9 — .700(d) 
in  the  Idaho,  Massachusetts,  and  South 
Dakota  Federal  programs  to  improve 
clarity. 

OSM  proposes  to  revise  %  9 — .700(g)  in 
the  Massachusetts.  North  Carolina. 
South  Dakota  and  Washington  Federal 
programs.  These  paragraphs  incorrectly 
cross-reference  i§  9 — ^.770  through  9 — 
.778.  The  correct  cross-reference  would 
be  to  §§  9—772  through  9— .785. 

Sections  910.816  and  910.817 

OSM  proposes  to  remove  references 
in  §  910.816  of  the  Georgia  Federal 
program  to  30  CFR  816.49(a),  816.89(b). 
and  816.112(d).  OSM  also  proposes  to 
remove  references  in  §  910.817  to  30  CFR 
817.49(a).  817.89(b).  and  817.112(d).  This 
proposed  revision  is  an  editorial  change 
to  remove  specific  references  which 
were  rendered  inaccurate  during 
regulatory  reform.  No  change  in  the 
content  or  meaning  of  these  sections  is 
proposed  or  intended,  since  §§  910.816 
and  910.817  continue  to  cross-reference 
Parts  816  and  817  respectively. 

rV.  Procedural  Matters 

Federal  Paperwork  Reduction  Act 

The  recordkeeping  and  reporting 
requirements  of  Federal  programs  are 
the  same  as  those  of  the  permanent 
program  regulations  which  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 


Executive  Order  12291 

The  DO!  has  examined  this  proposed 
rule  according  to  the  criteria  of 
Executive  Order  12291  (February  17. 
1981)  and  has  determined  that  if  does 
nol  constitute  a  major  rule  and  does  not 
require  a  regulatory  impact  analysis.  No 
major  economic  impact  would  occur  if 
this  rule  were  adopted,  because  the  rule 
would  affect  only  a  small  number  of 
mining  operations. 

Regulatory  Flexibility  Act 

The  DOI  has  examined  this  proposed 
rule  according  to  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq..  and 
determined  that  it  wiH  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

National  Environmental  Policy  Act 

Section  702(d)  of  the  Act  provides  that 
promulgation  of  Federal  programs  does 
not  constitute  a  major  Federal  action 
under  the  National  Environmental  Policy 
Act,  42  U.S.C.  4332.  This  provision  has 
been  interpreted  to  inchide  revisions  to 
Federal  programs.  Thus,  no 
environmental  assessment  is  req*rired 
for  this  rule. 

List  of  SubiecU  in  30  CFR  Parts  910. 912, 
921,  922.  833,  937, 838, 941,  and  847 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining.  Reporting  and  recordkeeping 
requirements. 

Drafting  Information 

This  rule  was  drafted  by  Leila  Ishak, 
Branch  of  Regulatwy  Programs,  Office 
of  Surface  Mining,  and  Kathleen 
McDermott,  Office  of  the  Solicitor. 
Department  of  the  Interior. 

Accordingly,  it  is  proposed  that  30 
CFR  Parts  910,  912.  921,  922,  933.  937. 
939.  941,  and  947  be  amended  as  follows: 

Dated:  June  13, 1985. 
).  Steven  Griles, 

Deputy  Assistant  Secretary  for  Land  and 
Minerals  Management 

PART  910— GEORGIA 

1.  The  authority  citation  for  Part  910  is 
revised  to  read  as  follows: 

Autiiority:  Pub.  L.  95-87.  30  U.S.C.  12OT  et 
seq. 

1(a).  The  table  of  contents  to  Part  910 
is  revised  to  read  as  follows: 

Sec. 

910.700  Georgia  Federal  program. 

910.701  General. 

910.707    Exemption  for  coal  extraction 
incident  to  govemment-fioanced 
highway  or  other  construction. 

910.761     Areas  designated  unsuitable  for 
surface  coal  mining  by  Act  of  Congress. 


910.762    Criteria  for  designating  areas  as 

unsuitable  for  sarface  coal  mining 

operations. 
910.764    Process  Cor  designating  areas  as 

unsuitable  for  surface  coai  nuning 

operations. 

910.772  Requirements  for  coal  exploratioB. 

910.773  Requrements  for  permits  and 
permit  processing. 

910.774  Revisioa;  renewal:  and  transfer, 
assignment,  or  sale  of  permit  rights. 

910.775  Administrative  and  judicial  review 
of  decisions. 

910.777    General  content  reqnireaents  for 
permit  applicatioiis. 

910.77S    FermH  appKcatkms — mtntmuia 
recpuremenls  for  legal,  financiaL 
compliance,  and  related  iBiatmmtiam. 

910.779  Suri'ace  mining  permit 
applications — minimum  requirements  for 
informatian  on  enviroaBwnUl  res«a»oas. 

910.780  Surface  minimg  pumil 
applications — miniBiiB  requifCMeels  for 
reclamation  and  operation  plan. 

910.783  UndergroHod  mining  permit 
appticatioos — minimum  rei|uiremenls  tor 
information  on  environmental  resources. 

910.784  Underground  mining  permit 
appKcations — minimum  requirements  lor 
reclamation  and  operation  plan. 

910.785  Requirements  for  pel  mils  for  special 
categories  of  mining. 

910.795    Small  operator  assistanoe. 

910.800    General  requirements  for  boMfingaf 

surface  coal  mining  and  reclaasatiaM 

operations. 

910.815  Performance  standards — coal 
exploratioa. 

910.816  Perfonnance  standards    surfaM 
mining  activitiea. 

910.817  Performance  standards — 
underground  mining  aclivitieft. 

910.819    Special  performance  standards — 
auger  mining. 

910.823  Special  performance  standards — 
operations  on  prime  farmland. 

910.824  Special  performance  standards — 
monntaintop  removal. 

910.827  Special  performance  strndards — 
coal  processing  plants  and  sopport 
facilities  not  located  at  or  near  the 
minesite  or  not  within  the  permit  area  fat 
a  mine. 

910.828  Special  performance  staodardb — in 
situ  processing. 

910.842  Fe«leral  inspections. 

910.843  Federal  enforcement 
910.845    Civil  penalties. 
910.855    Certification  of  blasters, 

2.  The  title  of  S  910.7D0  is  revised  to 
read  as  follows: 

§•10.700    GMrgIa Federal pregrHk 

§910.770    (Rernovedl 

3.  Section  910.770  is  removed. 
§910.771    (Rernovedl 

4.  Section  910.771  is  removed. 

5.  Section  910.772  is  added  to  read  as 
follows: 
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§  910.772    Requirements  for  coal 
exploration. 

(a)  Part  772  of  this  chapter. 
Requirements  for  Coal  Exploration,  shall 
apply  to  any  person  who  conducts  or 
seeks  to  conduct  coal  exploration 
operations. 

(b)  The  Office  shall  make  every  effort 
to  act  on  an  exploration  application 
within  60  days  of  receipt  or  such  longer 
time  as  may  be  reasonable  under  the 
circumstances.  If  additional  time  is 
needed.  OSM  shall  notify  the  applicant 
that  the  application  is  being  reviewed, 
but  more  time  is  necessary  to  complete 
such  review,  setting  forth  the  reasons 
and  the  additional  time  that  is  needed. 

6.  Section  910.773  is  added  to  read  as 
follows: 

§  910.773    Requirements  for  permits  and 
permit  processing. 

(a)  Part  773  of  this  chapter. 
Requirements  for  Permits  and  Permit 
Processing,  shall  apply  to  any  person 
who  applies  for  a  permit  for  surface  coal 
mining  and  reclamation  operations. 

(b)  In  addition  to  the  requirements  of 
Part  773,  the  following  permit 
application  review  procedures  shall 
apply: 

(1)  Any  person  applying  for  a  permit 
shall  submit  five  copies  of  the 
application  to  the  Office. 

(2)  The  Office  shall  review  an 
application  for  administrative 
completeness  and  acceptability  for 
further  review  and  shall  notify  the 
application  in  writing  of  the  findings. 
The  Office  may: 

(i)  Reject  a  flagrantly  deficient 
application,  notifying  the  applicant  of 
the  findings; 

(ii)  Request  additional  information 
required  for  completeness  stating 
specifically  what  information  must  be 
supplied  and  the  date  by  which  the 
information  must  be  submitted:  or 

(iii)  Judge  the  application 
administratively  complete  and 
acceptable  for  further  review. 

(3)  Should  the  applicant  not  submit 
the  information  as  required  by 

§  910.773(b)(2)(ii)  by  the  specified  date, 
the  Office  may  reject  the  application. 
When  the  applicant  submits  the  required 
information  by  the  specified  date,  the 
Office  shall  review  it  and  advise  the 
applicant  concerning  its  acceptability. 

(4)  When  the  application  is  judged 
administratively  complete,  the  applicant 
shall  be  advised  by  the  Office  to  file  the 
public  notice  required  by  §  773.13  of  this 
chapter. 

(.5)  A  cepresentative  of  the  Office  shall 
visit  the  proposed  permit  area  to 
determine  whether  the  operation  and 
reclamation  plans  are  consistent  with 
actual  site  conditions.  The  applicant  will 


be  notified  in  advance  of  the  time  of  the 
visit.  At  the  time  of  the  visit,  the 
applicant  shall  have  the  locations  of  the 
proposed  permit  boundaries,  topsoil 
storage  areas,  sediment  control 
structures,  roads,  and  other  significant 
features  contained  in  the  application 
marked  by  flags. 

(6)  Adequacy  of  information  to  allow 
the  Office  to  comply  with  the  National 
Environmental  Policy  Act.  42  U.S.C. 
4322.  shall  be  considered  in  the 
determination  of  a  complete  application. 
The  Office  may  require  specific 
additional  information  from  the 
applicant  as  any  environmental  review 
progresses  when  such  specific 
information  is  needed.  Failure  to  submit 
the  additional  information  by  the  date(s) 
requested  could  result  in  disapproval  of 
the  application. 

(c)  In  addition  to  the  information 
required  by  subchapter  G  of  this 
chapter,  the  Office  may  require  an 
applicant  to  submit  supplementary 
information  to  ensure  compliance  with 
applicable  Federal  laws  and  regulations 
other  than  the  Act. 

(d)  Issuance  of  permits  shall  also  be 
coordinated  with  permits  issued 
pursuant  to  the  Georgia  Water  Quality 
Control  Act.  section  17-501;  the  Georgia 
Solid  Waste  Management  Act.  section 
43-1681;  the  Georgia  Air  Quality  Act  of 
1973:  the  Georgia  Safe  Dams  Act  of  1973; 
the  Georgia  Hazardous  Waste 
Management  Act  of  1979;  the  Georgia 
Groundwater  Use  Act;  and  the  rules  of 
the  Georgia  Fire  Safety  Commission  on 
blasters"  permits. 

(e)  The  Secretary  shall  incorporate  in 
the  permit  applicable  requirements  of 
the  Georgia  Wildflower  Preservation 
Act  of  1973,  section  43-1801  et  seq.;  the 
Georgia  Endangered  Wildlife  Act  of 
1973,  section  43-2101  et  seq.:  the  Georgia 
Heritage  Trust  Act  of  1975,  section  43- 
2301  et  seq.:  and  the  Georgia  Cave 
Protection  Act  of  1977,  section  43-2501 
et  seq. 

7.  Section  910.774  is  added  to  read  as 
follows: 

§  910.774    Revision;  renewal;  and  transfer, 
assignment,  or  sale  of  permit  rigfits. 

(a)  Part  774  of  this  chapter,  Revision; 
Renewal;  and  Transfer,  Assignment,  or 
Sale  of  Permit  Rights,  shall  apply  to  any 
such  actions  involving  surface  coal 
mining  and  reclamation  operations 
permits. 

(b)  Any  revision  to  the  approved 
permit  will  be  subject  to  review  and 
approval  by  OSM. 

(1)  Significant  revisions  shall  be 
processed  as  if  they  are  new 
applications  in  accordance  with  the 
public  notice  and  hearing  provisions  of 


5§  773.13,  773.19(b)  (1)  and  (3),  and 
778.21  and  of  Part  775. 

(2)  OSM  shall  consider  the  following 
guidelines  in  determining  the-scale  or 
extent  of  the  proposed  permit  revision 
and  in  determining  whether  the  revision 
is  significant:  (i)  Possible  adverse 
impacts  to  reclamation  as  specified  in 
the  approved  plan;  (ii)  the 
environmental  effects  likely  to  result 
from  the  proposed  revision  including 
possible  changes  in  air  or  water  quality: 
(iii)  the  public  interest  in  the  operation, 
or  likely  interest  in  the  proposed 
revision;  (iv)  possible  adverse  impacts 
from  the  proposed  revision  on  fish  or 
wildlife,  endangered  species,  bald  or 
golden  eagles,  and  cultural  resources  or 
historic  sites;  (v)  possible  adverse 
impacts,  including  noise,  to  scenic  and 
aesthetic  resources:  (vi)  any  change 
which  would  adversely  affect  the  level 
of  protection  afforded  any  land,  facility 
or  place  designated  unsuitable  for 
mining;  (vii)  changes  in  production  or 
recoverability  of  the  coal  resource;  and 
(viii)  any  change  that  would  result  in  an 
alteration  in  the  post  mining  land  use. 

(3)  OSM  shall  make  every  effort  to  act 
on  an  application  for  permit  revision 
within  60  days  of  receipt  or  such  longer 
time  as  may  be  reasonable  under  the 
circumstances.  If  additional  time  is 
needed.  OSM  shall  notify  the  applicant 
that  the  application  is  being  reviewed, 
but  more  time  is  necessary  to  complete 
such  review,  setting  forth  the  reasons 
and  the  additional  time  that  is  needed. 

(c)  In  addition  to  the  requirements  of 
Part  774  of  this  chapter,  any  person 
having  an  interest  which  is  or  may  be 
adversely  affected  by  a  decision  on  the 
transfer,  assignment,  or  sale  of  permit 
rights,  including  an  official  of  any 
Federal,  State,  or  local  government 
agency,  may  submit  written  comments 
on  the  application  to  the  Office  within 
thirty  days  of  either  the  publication  of 
the  newspaper  advertisement  required 
by  §  774.17(b)(2)  of  this  chapter  or 
receipt  of  an  administratively  complete 
application,  whichever,  is  later. 

8.  Section  910.775  is  added  to  read  as 
follows: 

§  910.775    Administrative  and  judicial 
review  of  decisions. 

Part  775  of  this  chapter. 
Administrative  and  Judicial  Review  of 
Decisions,  shall  apply  to  all  decisions  on 
permits. 

§910.776    (Removed] 

9.  Section  910.776  is  removed. 

10.  Section  910.777  is  added  to  read  as 
follows: 
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§  910.777    General  content  requirements 
for  permit  applications. 

Part  m  of  this  chapter,  General 
Content  Requirements  for  Permit 
Applications,  shall  apply  to  any  person 
who  applies  for  a  permit  to  conduct 
surface  coal  mining  and  reclamation 
operations. 

11.  Section  910.778  is  revised  to  read 
as  follows: 

§  910.778    Permit  applications— minimum 
requirements  for  legal,  financial, 
compliance,  and  related  Information. 

Part  778  of  this  chapter,  Permit 
Applications — Minimum  Requirements 
for  Legal,  Financial,  Compliance,  and 
Related  Information,  shall  apply  to  any 
person  who  applies  for  a  permit  to 
conduct  surface  coal  mining  and 
reclamation  operations. 

§910.782    (Removed] 

12.  Section  910.782  is  removed. 

§910.786    [Removed] 

13.  Section  910.786  is  removed. 

§910.787    (Removed] 

14.  Section  910.787  is  removed. 

§910.788    (Removed] 

15.  Section  910.788  is  removed. 

16.  Paragraph  (b)  of  §  910.816  is 
revised  to  read  as  follows: 

§  9 1 0.8 1 6    Performance  standards- 
surface  mining  activities. 

***** 

(b)  No  person  shall  conduct  surface 
coal  mining  operations  except  in 
compliance  with  the  Georgia  Safe  Dams 
Act  and  Rules  for  Safety  of  the 
Department  of  Natural  Resources, 
Environmental  Protection  Division;  the 
Solid  Waste  Management  Rules  of  the 
Georgia  Department  of  Natural 
Resources,  Environmental  Protection 
Division,  Chapter  391-3-4;  and  the 
Georgia  Seed  Laws  and  Regulation  4. 

17.  Paragraph  (b)  of  §  910.817  is 
revised  to  read  as  follows: 

§  9 1 0.8 1 7    Performance  standards- 
underground  mining  activities. 

***** 

(b)  No  person  shall  conduct 
underground  coal  mining  operations 
except  in  compliance  with  the  Georgia 
Safe  Dams  Act  and  Rules  for  Safety  of 
the  Department  of  Natural  Resources, 
Environmental  Protection  Division;  the 
Georgia  Solid  Waste  Management  Rules 
of  the  Department  of  Natural  Resources, 
Environmental  Protection  Division, 
Chapter  391-3-4;  and  the  Georgia  Seed 
Laws  and  Regulation  4. 

§910.818    (Removed] 

18.  Section  910.818  is  removed. 


§910.826    (Removed] 

19.  Section  910.826  is  removed. 

20.  Section  910.855  is  added  to  read  as 
follows: 

§  910.855    Certification  of  toasters. 

Part  855  of  this  chapter.  Certification 
of  Blasters,  shall  apply  to  any  person 
who  conducts  coal  exploration  or 
surface  coal  mining  and  reclamation 
operations. 

PART  912— IDAHO 

21.  The  authority  citation  for  Part  912 
is  revised  to  read  as  follows: 

Authority:  Pub.  L  95-87.  30  U.S.C.  1201  et 
seq. 

21(a).  The  table  of  contents  to  Part  912 
is  revised  to  read  as  follows: 

ooc* 

912.700  Idaho  Federal  program. 

912.701  General. 

912.707    Exemption  for  coal  extraction 
incident  to  government-financed 
highway  or  other  construction. 

912.761  Areas  designated  unsuitable  for 
surface  coal  mining  by  Act  of  Congress. 

912.762  Criteria  for  designating  areas  as 
unsuitable  for  surface  coal  mining 
operations. 

912.764    Process  for  designating  areas  as 
unsuitable  for  surface  coal  mining 
operations. 

912.772  Requirements  for  coal  exploration. 

912.773  Requirements  for  permits  and 
permit  processing. 

912.774  Revision;  renewal;  and  transfer, 
assignment,  or  sale  of  permit  rights. 

912.775  Administrative  and  judicial  review 
of  decisions. 

912.777  General  content  requirements  for 
permit  applications. 

912.778  Permit  applications — minimum 
requirements  for  legal,  financial, 
compliance,  and  related  information. 

912.779  Surface  mining  permit 
applications — minimum  requirements  for 
information  on  environmental  resources. 

912.780  Surface  mining  permit 
applications — minimum  requirements  for 
reclamation  and  operation  plan. 

912.783  Underground  mining  permit 
applications — minimum  requirements  for 
information  on  environmental  resources. 

912.784  Underground  mining  permit 
applications — minimum  requirements  for 
reclamation  and  operation  plan. 

912.785  Requirements  for  permits  for  special 
categories  of  mining. 

912.795    Small  operator  assistance. 

912.800    General  requirements  for  bonding  of 

surface  coal  mining  and  reclamation 

operations. 

912.815  Performance  standards — coal 
exploration. 

912.816  Performance  standards — surface 
mining  activities. 

912.817  Performance  standards — 
underground  mining  activities. 

912.819    Special  performance  standards — 
auger  mining. 


Sec. 

912.822  Special  performance  standards — 
operations  in  alluvial  valley  floors. 

912.823  Special  performance  standards — 
operations  on  prime  farmland. 

912.824  Special  performance  standards — 
mountaintop  removal. 

912.827  Special  performance  standards — 
coal  processing  plants  and  support 
facilities  not  located  at  or  near  the 
minesite  or  not  within  the  permit  area  for 
a  mine. 

912.828  Special  performance  standards — in 
situ  processing. 

912.842  Federal  inspections. 

912.843  Federal  enforcement 
912.845    Civil  penalties. 
912.855    Ceriincation  of  blasters. 

22.  Paragraph  (d]  of  S  912.700  is 
revised  to  read  as  follows: 

§912.700    Idaho  Federal  program. 

***** 

(d)  The  information  collection 
requirements  contained  in  this  part  do 
not  require  approval  by  the  Office  of 
Management  and  Budget  under  44  U.S.C 
3507  because  there  are  fewer  than  ten 
respondents  annually. 


§912.770    [RemovMl] 

23.  Section  912.770  is  removed. 

§912.771    (Removed] 

24.  Section  912.771  is  removed. 

25.  Section  912.772  is  added  to  read  as 
follows: 

§912.772    Requirements  for  ooal 
exploration. 

(a)  Part  772  of  this  chapter. 
Requirements  for  Coal  Exploration,  shall 
apply  to  any  person  who  conducts  or 
seeks  to  conduct  coal  exploration 
operations. 

(b)  The  O^ice  shall  make  every  effort 
to  act  on  an  exploration  application 
within  60  days  of  receipt  or  such  longer 
time  as  may  be  reasonable  under  the 
circumstances.  If  additional  time  is 
needed,  OSM  shall  notify  the  applicant 
that  the  application  is  being  reviewed, 
but  more  time  is  necessary  to  complete 
such  review,  setting  forth  the  reasons 
and  the  additional  time  that  is  needed. 

26.  Section  912.773  is  added  to  read  as 
follows: 

§  912.773    Requirements  for  permits  and 
permit  processing. 

(a)  Part  773  of  this  chapter. 
Requirements  for  Permits  and  Permit 
Processing,  shall  apply  to  any  person 
who  applies  for  a  permit  for  surface  coal 
mining  and  reclamation  operations. 

(b)  In  addition  to  the  requirements  of 
Part  773,  the  following  permit 
application  review  procedures  shall 
apply: 
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(1)  Any  person  applying  for  a  permit 
shall  submit  five  copies  of  the 
application  to  the  Office. 

(2)  The  Office  shall  review  an 
application  for  administrative 
completeness  and  acceptability  for 
further  review  and  shall  notify  the 
applicant  in  writing  of  the  findings.  The 
Office  may: 

(i)  Reject  a  flagrantly  deficient 
application,  notifying  the  application  of 
the  findings; 

(ii)  Request  additional  information 
required  for  completeness  stating 
specifically  what  information  must  be 
supplied  and  the  date  by  which  the 
information  must  be  submitted;  or 

(iii)  Judge  the  application 
administratively  complete  and 
acceptable  for  further  review. 

(3)  Should  the  applicant  not  submit 
the  information  as  required  by 

§  912.773(b)(2){ii)  by  the  specified  date, 
the  Office  may  reject  the  application. 
When  the  applicant  submits  the  required 
information  by  the  specified  date,  the 
Office  shall  review  it  and  advise  the 
applicant  concerning  its  acceptability. 

(4)  When  the  application  is  judged 
administratively  complete,  the  applicant 
shall  be  advised  by  the  Office  to  file  the 
public  notice  required  by  §  773.13  of  this 
chapter. 

(5)  A  representative  of  the  Office  shall 
visit  the  proposed  permit  area  to 
determine  whether  the  operation  and 
reclamation  plans  are  consistent  with 
actual  site  conditions.  The  applicant  will 
be  notified  in  advance  of  the  time  of  the 
visit.  At  the  time  of  the  visit,  the 
applicant  shall  have  the  locations  of  the 
proposed  permit  boundaries,  topsoil 
storage  areas,  sediment  control 
structures,  roads,  and  other  significant 
features  contained  in  the  application 
marked  by  flags. 

(6)  Adequacy  of  information  to  allow 
the  Office  to  comply  with  the  National 
Environmental  Policy  Act,  42  U.S.C. 
4322.  shall  be  considered  in  the 
determination  of  a  complete  application. 
The  Office  may  require  specific 
additional  information  from  the 
applicant  as  any  environmental  review 
progresses  when  such  specific 
information  is  needed.  Failure  to  submit 
the  additional  information  by  the  date(s) 
requested  could  result  in  disapproval  of 
the  application. 

(c)  In  addition  to  the  information 
required  by  subchapter  G  of  this 
chapter,  the  Office  may  require  an 
applicant  tc  submit  supplementary 
information  to  ensure  compliance  with 
applicable  Federal  laws  and  regulations 
other  than  the  Act. 

(d)  Where  applicable,  no  person  shall 
conduct  surface  coal  exploration 
operations  which  result  in  the  removal 


of  more  than  250  tons  in  one  location,  or 
surface  coal  mining  operations  without 
permits  issued  and/or  certificates 
required  by  the  State  of  Idaho,  pursuant 
to  Idaho  Code  sections  47-704,  47-1317. 
47-1318,  47-1319,  47-1317  (Supp.).  and 
39-101  et  seq.  (Supp.) 

27.  Section  912.774  is  added  to  read  as 
follows: 

§912.774    Revision;  r*n«wsl;  and  transfer, 
assignment,  or  sale  of  permit  rtghts. 

(a)  Part  774  of  this  chapter,  Revision; 
Renewal;  and  Transfer,  Assignment,  or 
Sale  of  Permit  Rights,  shall  apply  to  any 
such  actions  involving  surface  coal 
mining  and  reclamation  operations 
permits. 

(b)  Any  revision  to  the  approved 
permit  will  be  subject  to  review  and 
approval  by  OSM. 

(1)  Significant  revisions  shall  be 
processed  as  if  they  are  new 
applications  in  accordance  with  the 
public  notice  and  hearing  provisions  of 
§§  773.13.  773.19(b)  (1)  and  (3),  and 
778.21  and  of  Part  775. 

(2)  OSM  shall  consider  the  following 
guidelines  in  determining  the  scale  or 
extent  of  the  proposed  permit  revision 
and  in  determining  whether  the  revision 
is  significant:  (i)  Possible  adverse 
impacts  to  reclamation  as  specified  in 
the  approved  plan;  (ii)  the 
environmental  effects  likely  to  result 
from  the  proposed  revision  including 
possible  changes  in  air  or  water  quality; 
(iii)  the  public  interest  in  the  operation, 
or  likely  interest  in  the  proposed 
revision;  (iv)  possible  adverse  impacts 
from  the  proposed  revision  on  fish  or 
wildlife,  endangered  species,  bald  or 
golden  eagles,  and  cultural  resources  or 
historic  sites;  (v)  possible  adverse 
impacts,  including  noise,  to  scenic  and 
aesthetic  resources;  (vi)  any  change 
which  would  adversely  affect  the  level 
of  protection  afforded  any  land,  facility 
or  place  designated  unsuitable  for 
mining;  (vii)  changes  in  production  or 
recoverability  of  the  coal  resource;  and 
(viii)  any  change  that  would  result  in  an 
alteration  in  the  post  mining  land  use. 

(3)  OSM  shall  make  every  effort  to  act 
on  an  appHcation  for  permit  revision 
within  60  days  of  receipt  or  such  longer 
time  as  may  be  reasonable  under  the 
circumstances.  If  additional  time  is 
needed,  OSM  shall  notify  the  applicant 
that  the  application  is  being  reviewed, 
but  more  time  is  necessary  to  complete 
such  review,  setting  forth  the  reasons 
and  the  additional  time  that  is  needed. 

(c)  In  addition  to  the  requirements  of 
Part  774  of  this  chapter,  any  person 
having  an  interest  which  is  or  may  be 
adversely  affected  by  a  decision  on  the 
transfer,  assignment,  or  sale  of  permit 
rights,  including  an  official  of  any 


Federal,  State,  or  local  government 
agency,  may  submit  written  comments 
on  the  application  to  the  Office  within 
thirty  days  of  either  the  pubfication  of 
the  newspaper  advertisement  required 
by  i  774.17(b)(2)  of  this  chapter  or 
receipt  of  an  administratively  complete 
application,  whichever  is  later. 

28.  Section  912.775  is  added  to  read  as 
follows: 

§912.775    AdminletraUve  and  ludiciai 
review  of  decisions. 

Part  775  of  this  chapter. 
Administrative  and  Judicial  Review  of 
Decisions,  shall  apply  to  all  decisions  on 
permits. 

§912.779    (Removed] 

29.  Section  912.776  is  removed. 

I  30.  Section  912.777  is  added  to  read  as 
Follows: 

§  91 2.777    General  content  requirements 
for  permit  applications. 

Part  777  of  this  chapter.  General 
Content  Requirements  for  Permit 
Applications,  shall  apply  to  any  person 
who  applies  for  a  permit  to  conduct 
surface  coal  mining  and  reclamation 
operations. 

31.  Section  912.778  is  revised  to  read 
as  follows: 

§  9 1 2.778    PermH  appiicaUons— minimum 
requirements  for  legal,  financial, 
compliance,  and  related  information. 

Part  778  of  this  chapter.  Permit 
Applications — Minimum  Requirements 
for  Legal,  Financial,  Compliance,  and 
Related  Information,  shall  apply  to  any 
person  who  applies  for  a  permit  to 
conduct  surface  coal  mining  and 
reclamation  operations. 

§912.782    (Removed] 

32.  Section  912.782  is  removed. 

§912.786    (Removed] 

33.  Section  912.786  is  removed. 

§912.787    (Removed] 

34.  Section  912.787  is  removed. 

§912.788    [Removed] 

35.  Section  912.788  is  removed. 

§912.818    (Removed! 

36.  Section  912.818  is  removed. 

§912.826    (Removed] 

37.  Section  912.826  is  removed. 

38.  Section  912.855  is  added  to  read  as 
follows: 


§912.855    Certification  of  I 

Part  855  of  this  chapter.  Certification 
of  Blasters,  shall  apply  to  any  person 
who  conducts  coal  exploration  or 
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surface  coal  mining  and  reclamation 
operations. 

PART  921— MASSACHUSETTS 

39.  The  authority  citation  for  Part  921 
is  revised  to  read  as  follows: 

Authority:  Pub.  L.  95-87,  30  U.S.C.  1201  et 
seq. 

39(a)  The  table  of  contents  to  Part  921 
is  revised  to  read  as  follows: 

Sec. 

921.700  Massachusetts  Federal  program. 

921.701  General. 

921.707    Exemption  for  coal  extraction 
incident  to  government-financed 
highway  or  other  construction. 

921.761  Areas  designated  unsuitable  for 
surface  coal  mining  by  Act  of  Congress. 

921.762  Criteria  for  designating  areas  as 
unsuitable  for  surface  coal  mining 
operations. 

921.764    Process  for  designating  areas  as 
unsuitable  for  surface  coal  mining 
operations. 

921.772  Requirements  for  coal  exploration. 

921.773  Requirements  for  permits  and 
permit  processing. 

921.774  Revision:  renewal;  and  transfer, 
assignment,  or  sale  of  permit  rights. 

921.775  Administrative  and  judicial  review 
of  decisions. 

921.777  General  content  requirements  for 
permit  applications. 

921.778  Permit  applications — minimum 
requirements  for  legal,  financial, 
compliance,  and  related  information. 

921.779  Surface  mining  permit 
applications — minimum  requirements  for 
information  on  environmental  resources. 

921.780  Surface  mining  permit 
applications — minimum  requirements  for 
reclamation  and  operation  plan. 

921.783  Underground  mining  permit 
applications — minimum  requirements  for 
information  on  environmental  resources. 

921.784  Underground  mining  permit 
applications — minimum  requirements  for 
reclamation  and  operation  plan. 

921.785  Requirements  for  permits  for  special 
categories  of  mining. 

921.795    Small  operator  assistance. 

921.800    General  requirements  for  bonding  of 

surface  coal  mining  and  reclamation 

operations. 

921.815  Performance  standards — coal 
exploration. 

921.816  Performance  standards — surface 
mining  activities. 

921.817  Performance  standards- 
underground  mining  activities. 

921.819    Special  performance  standards — 
auger  mining. 

921.823  Special  performance  standards — 
operations  or  prime  farmland. 

921.824  Special  performance  standards — 
mountaintop  removal. 

921.827  Special  performance  standards — 
coal  processing  plants  and  support 
facilities  not  located  at  or  near  the 
minesite  or  not  within  the  permit  area  for 
a  mine. 

921.828  Special  performance  standards — in 
situ  processing. 
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921.842 

921.843 

921.845 

921.855 


Federal  inspections. 
Federal  enforcement. 
Civil  penalties. 
Certification  of  blasters. 


40.  Paragraphs  (d)  and  (g)  of  §  921.700 
are  revised  to  read  as  follows: 


§  912.700 
program. 


Massachusetts  Federal 


(d)  The  information  collection 
requirements  contained  in  this  part  do 
not  require  approval  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3507  because  there  are  fewer  than  ten 
respondents  annually. 
*        *        *        t        * 

[g]  The  Secretary  may  grant  a  limited 
variance  from  the  performance 
standards  of  §§  921.815  through  921.828 
of  this  part  if  the  applicant  for  coal 
exploration  approval  or  a  surface  mining 
permit  submitted  pursuant  to  §§  921.772 
through  921.785  demonstrates  in  the 
application  that: 

(1)  Such  a  variance  is  necessary 
because  of  the  nature  of  Massachusetts' 
terrain,  climate,  biological,  chemical  or 
other  relevant  physical  conditions;  and 

(2)  The  proposed  variance  is  not  less 
effective  than  the  environmental 
protection  requirements  of  the 
regulations  in  this  program  and  is 
consistent  with  the  Act. 

§921.770    [Removed] 

41.  Section  921.770  is  removed. 

§921.771    [Removed] 

42.  Section  921.771  is  removed. 

43.  Section  921.772  is  added  to  read  as 
follows: 

§  92 1 .772    Requirements  for  coal 
exploration. 

(a)  Part  772  of  this  chapter, 
Requirements  for  Coal  Exploration,  shall 
apply  to  any  person  who  conducts  or 
seeks  to  conduct  coal  exploration 
operations. 

(b)  The  Office  shall  make  every  effort 
to  act  on  an  exploration  application 
within  60  days  of  receipt  or  such  longer 
time  as  may  be  reasonable  under  the 
circumstances.  If  additional  time  is 
needed,  OSM  shall  notify  the  applicant 
that  the  application  is  being  reviewed, 
but  more  time  is  necessary  to  complete 
such  review,  setting  forth  the  reasons 
and  the  additional  time  that  is  needed. 

44.  Section  921.773  is  added  to  read  as 
follows: 

§921.773    Requirements  for  permits  and 
permit  processing. 

(a)  Part  773  of  this  chapter. 
Requirements  for  Permits  and  Permit 
Processing,  shall  apply  to  any  person 


who  applies  for  a  permit  for  surface  coal 
mining  and  reclamation  operations. 

(b)  In  addition  to  the  requirements  of 
Part  773.  the  following  permit 
application  review  procedures  shall 
apply: 

(1)  Any  person  applying  for  a  permit 
shall  submit  five  copies  of  the 
application  to  the  Office. 

(2)  The  Office  shall  review  an 
application  for  administrative 
completeness  and  acceptability  for 
further  review  and  shall  notify  the 
applicant  in  writing  of  the  findings.  The 
Office  may: 

(i)  Reject  a  flagrantly  deficient 
application,  notifying  the  applicant  of 
the  findings; 

(ii)  Request  additional  information 
required  for  completeness  stating 
specifically  what  information  must  be 
supplied  and  the  date  by  which  the 
information  must  be  submitted:  or 

(iii)  fudge  the  application 
administratively  complete  and 
acceptable  for  further  review. 

(3)  Should  the  applicant  not  submit 
the  information  as  required  by 

§  921.773(b)(2)(ii)  by  the  specified  date, 
the  Office  may  reject  the  application. 
When  the  applicant  submits  the  required 
information  by  the  specified  date,  the 
Office  shall  review  it  and  advise  the 
applicant  concerning  its  acceptabilit\'. 

(4)  When  the  application  is  judged 
administratively  complete,  the  applicant 
shall  be  advised  by  the  Office  to  file  the 
public  notice  required  by  §  773.13  of  shis 
chapter. 

(5)  A  representative  of  the  Office  shall 
visit  the  proposed  permit  area  to 
determine  whether  the  operation  and 
reclamation  plans  are  consistent  with 
actual  site  conditions.  The  applicant  will 
be  notified  in  advance  of  the  time  of  ihe 
visit.  At  the  time  of  the  visit  the 
applicant  shall  have  the  locations  of  the 
proposed  permit  boundaries,  topsoil 
storage  areas,  sediment  control 
structures,  roads,  and  other  significant 
features  contained  in  the  apphcation 
marked  by  flags. 

(6)  Adequacy  of  information  to  allow 
the  Office  to  comply  with  the  National 
Environmental  Policy  Act.  42  U  S  C 
4322,  shall  be  considered  in  the 
determination  of  a  complete  application. 
The  Office  may  require  specific 
additional  information  from  the 
applicant  as  any  environmental  review 
progresses  when  such  specific 
information  is  needed.  Failure  to  submit 
the  additional  information  by  the  date(s) 
requested  could  result  in  disapproval  of 
the  application. 

(c)  In  addition  to  the  information 
required  by  subchapter  C  of  this 
chapter,  the  Office  may  require  an 
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applicant  to  suhtnit  supplementary 
informstion  to  ensure  coraptiance  with 
applicabie  Federal  laws  and  regulations 
other  than  the  Act. 

(d)  No  person  shell  conduct  coal 
exploration  which  results  in  the  removal 
of  more  than  250  tons  of  coal  nor  shall 
any  person  conduct  surface  coal  mining 
operations  without  a  permit  issued  by 
the  Secretary  pursuant  to  30  CFR  Part 
773  and  applicable  permits  issued 
pursuant  the  laws  of  the  State  of 
Massachusetts,  including:  the  Historic 
and  Scenic  Rivers  Act  Mass.  Arm.  Laws 
Ch.  21.  Sections  8-1 7B;  Massachusetts 
Register  of  Historic  Places.  Mass.  Ann. 
Laws  Ch.  152  and  the  regulations  (950 
CMR  71):  historical  preservation 
statutes.  Mass.  Ann.  Laws  Ch.  9. 
Sections  26-27(D):  real  property  statutes. 
Mass.  Ann.  Laws  Ch.  184,  Sections  31- 
32:  statutes  governing  State  fort^ts  and 
parks.  Mass.  Ann.  Laws  Ch.  132. 
Sections  40-46:  the  Wetlands  Protection 
Act  Ch.  131.  Sections  40-46:  statutes  and 
rules  governing  dredging  permits,  Mass. 
Ann.  Laws  Ch.  21A;  Section  14.  310  CMR 
9.01  et  seqj.  the  Massachusetts 
Hazardous  Waste  Management  Act  Ch. 
21C.  Sections  1-14:  the  Massachusetts 
Clean  Water  Act  Ch.  21.  Sections  26-53; 
statutes  governing  the  construction  of 
roads,  drains,  or  ditches.  Mass.  Ann. 
Laws  Ch.  252  Sections  15-18:  statutes 
governing  drilling  or  removal  of  sand  or 
any  minerals.  Mass.  Ann.  Laws  Ch. 
132A.  Sections  13-18;  and  statutes 
governing  use.  storage,  and  handling  of 
explosives,  Mass.  Ann.  Laws  Ch.  148. 
Sections  9-19. 

(e)  The  Secretary  shall  coordinate 
review  and  issuance  of  a  coal 
exploration  or  surface  coal  mining  and 
reclamation  permit  with  the  review  and 
issuance  of  other  Federal  and  State 
permits  listed  in  the  subpart  and  Part 
773  of  this  chapter. 

45.  Section  921.774  is  added  to  read  as 
follows: 

§  971.774    Weviskwi;  renewat.  and  transfer, 
assignment  or  sals  of  permM  rights. 

(a)  Part  774  of  this  chapter.  Revision; 
Renewal:  and  Transfer,  Assignment,  or 
Sale  or  Permit  Rights,  shall  apply  to  any 
such  actions  involving  surface  coal 
mining  and  reclamcrtion  operations 
permits. 

(b)  Any  revision  to  the  approved 
permit  will  be  subject  to  review  and 
approval  by  OSM. 

(1)  Significant  revisions  shall  be 
processed  as  if  they  are  new 
applications  in  accordance  with  the 
public  notice  and  hearing  provisions  of 
§§  773.13.  773.19(b)  (1)  and  (3),  and 
778.21  and  of  Part  775. 

(2)  OSM  shall  consider  the  following 
guidelines  in  determining  the  scale  or 


extent  of  the  proposed  permit  revision 
and  in  determining  whether  the  revision 
is  signincant:  (i)  Possible  adverse 
impacts  to  reclamation  as  specified  in 
the  approved  plan:  (ii)  the 
environmental  effects  likely  to  result 
from  the  proposed  revision  including 
possible  changes  in  air  or  water  quality; 
(iii)  the  public  interest  in  the  operation, 
or  likely  interest  in  the  proposed 
revision:  (iv)  possible  adverse  impacts 
from  the  proposed  revision  on  Hsh  and 
wildlife,  endangered  species,  bald  or 
golden  eagles,  and  cultural  resources  or 
historic  sites:  (v)  possible  adverse 
impacts,  including  noise,  to  scenic  and 
aesthetic  resources;  (vi)  any  change 
which  would  adversely  affe;ct  the  level 
of  protection  afforded  any  land,  facility 
or  place  designated  unsuitable  for 
mining:  (vii)  changes  in  production  or 
recoverability  of  the  coal  resource;  and 
(viii)  any  change  that  would  result  in  an 
alteration  in  the  post  mining  land  use. 

(3)  OSM  shall  make  every  effort  to  act 
on  an  application  for  permit  revision 
within  60  days  of  receipt  or  such  longer 
time  as  may  be  reasonable  under  the 
circumstances.  If  additional  time  is 
needed.  OSM  shall  notify  the  applicant 
that  the  application  is  being  reviewed, 
but  more  time  is  necessary  to  complete 
such  review,  setting  forth  the  reasons 
and  the  additional  time  that  is  needed. 

(c)  In  addition  to  the  requirements  of 
Part  774  of  this  chapter,  any  person 
having  an  interest  which  is  or  may  be 
adversely  affected  by  a  decision  on  the 
transfer,  assignment,  or  sale  of  permit 
rights,  including  an  official  of  any 
Federal.  State,  or  local  government 
agency,  may  submit  written  comments 
on  the  application  to  the  Office  within 
thirty  days  of  either  the  publication  of 
the  newspaper  advertisement  required 
by  §  774.17(bK2)  of  this  chapter  or 
receipt  of  an  administratively  complete 
application,  whichever  is  later. 

46.  Section  921.775  is  added  to  read  as 
follows: 

§  92 1 .77S    AdmMstratlve  and  jMdiciai 
review  of  dedskMts. 

Part  775  of  this  Chapter. 
Administrative  and  }udicial  Review  of 
Decisions,  shall  apply  to  all  decisions  on 
permits. 

§921.776    rnemovetf] 

47.  Section  921.778  is  removed. 

48.  Section  921.777  is  added  to  read  as 
follows: 

§  921.777    General  content  requirements 
■or  permtt  iptilii  ettune. 

Part  777  of  this  chapter.  General 
Content  Requirements  for  Permit 
Applications,  shall  apply  to  any  person 
who  applies  for  a  permit  to  conduct 


surface  coal  mining  aitd  reclamation 
operations. 

49.  Section  921.776  is  revised  to  read 
as  follows: 

9/1. ffo    r^ecfiiii ■ppnceMone~~minimtim 
requirements  for  legal,  financial, 
compHance,  end  reMed  (nformalion. 

Part  778  of  this  chapter.  Permit 
Applications — Minimum  Requirements 
for  Legal,  Financial,  Compliance,  and 
Related  Information,  shall  apply  to  any 
person  who  applies  for  a  permit  to 
conduct  surface  coal  mining  and 
reclamation  operations.  • 


§  921.782  inMOOwetfl 

50.  Section  921.782  is  removed. 

§  921.786  IRemovedl 

51.  Section  921.786  is  removed. 

§  921.787  fRemoved] 

52.  Section  921.787  is  removed. 


i  921.788  [Rwnovetf] 
53.  Section  921.788  is  removed. 


§921.826  (Removed] 

54.  Section  921.826  is  removed. 

§  921.8S0  rRemevedl 

55.  Section  921.850  is  removed. 

56.  Section  921.855  is  added  to  reed  as 
follows: 

§821.855    Cectlfictlon  of  trtwtere. 

Part  855  of  this  chapter.  Certification 
of  Blasters,  shall  apply  to  any  person 
who  conducts  coal  exploration  or 
surface  coal  mining  and  reclamation 
operations. 

PART  922— AMCHIGAN 

57.  The  authority  citation  for  Part  922 
is  revised  to  read  as  follows: 

Authority:  Pub.  L.  95-87,  30  U.S.C.  1201  e/ 
seq. 

57(a).  The  table  of  contenU  to  Part  922 
is  revised  to  read  as  follows: 

Sec. 

922.700  Michigan  Federal  program. 

922.701  General. 

922.707    Exemption  for  coal  extraction 

incident  to  government-financed 

highway  or  other  construction. 
922.701     Areas  designated  unsuitable  for 

surface  coal  mining  by  Act  of  Congress. 
922.7B2    Criteria  for  designating  areas  as 

unsuitable  for  surface  coal  mining 

operations. 
922.764     Process  for  designating  areas  as 

unsuitable  for  surface  coal  mining 

operations. 

922.772  Requirements  for  coal  exploration. 

922.773  Requirements  for  permits  and 
permit  processing. 

922.774  Revision:  renewal:  and  transfer, 
assignment,  or  sale  of  permit  rights. 
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922.775    Administative  and  judicial  review 
of  decisions. 

922.777  General  content  requirements  for 
permit  applications. 

922.778  Permit  applications — minimum 
requirements  for  legal,  financial, 
compliance,  and  related  information. 

922.779  Surface  mining  permit 
applications — minimum  requirements  for 
information  on  environmental  resources. 

922.780  Surface  mining  permit 
applications — minimum  requirements  for 
reclamation  and  operation  plan. 

922.783  Underground  mining  permit 
applications — minimum  requirements  for 
information  on  environmental  resources. 

922.784  Underground  mining  permit 
applications — minimum  requirements  for 
reclamation  and  operation  plan. 

922.785  Requirements  for  permits  for  special 
categories  of  mining. 

922.795    Small  operator  assistance. 

922.800    General  requirements  for  bonding  of 

surface  coal  mining  and  reclamation 

operations. 

922.815  Performance  standards — coal 
exploration. 

922.816  Performance  standards — surface 
mining  activities. 

922.817  Performance  standards- 
underground  mining  activities. 

922.819    Special  performance  standards — 
auger  mining. 

922.823  Special  performance  standards — 
operations  on  prime  farmland. 

922.824  Special  performance  standards — 
mountaintop  removal. 

922.827  Special  performance  standards — 
coal  processing  plants  and  support 
facilities  not  located  at  or  near  the 
minesite  or  not  within  the  permit  area  for 
a  mine. 

922.828  Special  performance  standards — in 
situ  processing. 

922.842  Federal  inspections. 

922.843  Federal  enforcement 
922.845    Civil  penalties. 
922.855     Certification  of  blasters. 

58.  The  title  of  §  922.700  is  revised  to 
read  as  follows: 

§922.700    MlcMgan  FMleral  program. 


S  922.770    (ftomovMl) 

59.  Section  922.770  is  removed. 

§922.771    [Removed] 

60.  Section  922.771  is  removed, 

61.  Section  922.772  is  added  to  read  as 
follows: 

§  922.772    Requirements  for  coal 
exploration. 

(a)  Part  772  of  this  chapter. 
Requirements  for  Coal  Exploration,  shall 
apply  to  any  person  who  conducts  or 
seeks  to  conducts  coal  exploration 
operations. 

(b)  The  Office  shall  make  every  effort 
to  act  on  an  exploration  application 
within  60  days  of  receipt  or  such  longer 
time  as  may  be  reasonable  under  the 


circumstances.  If  additional  time  is 
needed.  OSM  shall  notify  the  applicant 
that  the  application  is  being  reviewed, 
but  more  time  is  necessary  to  complete 
such  review,  setting  forth  the  reasons 
and  the  additional  time  that  is  needed. 

62.  Section  922.773  is  added  to  read  as 
follows: 

§  922.773    Requirements  for  permits  and 
permit  processing. 

(a)  Part  773  of  this  chapter, 
Requirements  for  Permits  and  Permit 
Processing,  shall  apply  to  any  person 
who  applies  for  a  permit  for  siirface  coal 
mining  and  reclamation  operations. 

(b)  In  addition  to  the  requirements  of 
Part  773,  the  following  permit 
application  review  procedures  shall 
apply: 

(1)  Any  person  applying  for  a  permit 
shall  submit  five  copies  of  the 
application  to  the  O^ice. 

(2)  The  Office  shall  review  an 
application  for  administrative 
completeness  and  acceptability  for 
further  review  and  shall  notify  the 
applicant  in  writing  of  the  findings.  The 
Office  may; 

(i)  Reject  a  flagrantly  deficient 
application,  notifying  the  applicant  of 
the  findings; 

(ii)  Request  additional  information 
required  for  completeness  stating 
specifically  what  information  must  be 
supplied  and  the  date  by  which  the 
information  must  be  submitted;  or 

(jii)  Judge  the  application 
administratively  complete  and 
acceptable  for  further  review. 

(3)  Should  the  applicant  not  submit 
the  information  as  required  by 

S  922.773(b)(2)(ii)  by  the  specified  date, 
the  Office  may  reject  the  application. 
When  the  applicant  submits  the  required 
information  by  the  specified  date,  the 
Office  shall  review  it  and  advise  the 
applicant  concerning  its  acceptability. 

(4)  When  the  application  is  judged 
administratively  complete,  the  applicant 
shall  be  advised  by  the  Office  to  file  the 
public  notice  required  by  S  773.13  of  this 
chapter. 

(5)  A  representative  of  the  Office  shall 
visit  the  proposed  permit  area  to 
determine  whether  the  operation  and 
reclamation  plans  are  consistent  with 
actual  site  conditions.  The  applicant  will 
be  notified  in  advance  of  the  time  of  the 
visit.  At  the  time  of  the  visit,  the 
applicant  shall  have  the  locations  of  the 
proposed  permit  boundaries,  topsoil 
storage  areas,  sediment  control 
structures,  roads,  and  other  significant 
features  contained  in  the  application 
marked  by  flags. 

(6)  Adequacy  of  information  to  allow 
the  Office  to  comply  with  the  National 
Environmental  Pohcy  Act,  42  U.S.C. 


43^,  shall  be  considered  in  the 
determination  of  a  complete  application. 
The  Office  may  require  specific 
additonal  information  from  the  applicant 
as  any  environmental  review  progresses 
when  such  specific  information  is 
needed.  Failure  to  submit  the  additional 
information  by  the  date(s)  requested 
could  result  in  disapproval  of  the 
application. 

(c)  In  addition  to  the  information 
required  by  subchapter  G  of  this 
chapter,  the  Office  may  require  an 
applicant  to  submit  supplementary 
information  to  ensure  compliance  with 
applicable  Federal  laws  and  regulations 
other  than  the  Act. 

(d)  Where  applicable,  no  person  shall 
conduct  surface  coal  exploration 
operations  which  result  in  the  removal 
of  more  than  250  tons  in  one  location,  or 
surface  coal  mining  operations  without 
permits  issued  pursuant  to  the : 
Michigan  Construction  and  Maintenance 
Act.  MCL  section  254.25,  pertaining  to 
the  alteration  of  watercourses;  Michigan 
Dams  in  Streams  or  Rivers  Act  of  1963. 
MCL  section  281.131;  Michigan 
Explosives  Act  of  1970.  MCL  section 
29.41,  pertaining  to  the  use  of  explosives 
(permit  is  issued  by  an  officer  of  a  local 
police  or  sherifTs  department  or  a 
designated  officer  of  the  State  police); 
Michigan  Hazardous  Waste 
Management  Act  of  1980,  MCL  section 
299.501;  Michigan  Inland  Lake  and 
Streams  Act  of  1972,  MCL  section 
281.951:  Michigan  Mineral  Wells  Act  of 
1969,  MCL  secUon  319.211;  Michigan 
Sand  Dune  Protection  and  Management 
Act  of  1976.  MCL  section  281.651; 
Michigan  Solid  Waste  Management  Act 
of  1978,  MCL  section  299.401;  .Michigan 
Water  Resources  Commission  Act.  MCL 
section  323.1:  Michigan  Water  Resources 
Commission  General  Rules,  R--323.1001 
et  seq.:  Michigan  Water  Quality 
Standards.  R-323.1041;  the  Michigan 
Wetland  Protection  Act  of  1968.  MCL 
section  281.701;  Michigan  Aboriginal 
Records  and  Antiquities  Act.  MCL 
section  299.51;  Michigan  Great  Lakes  ^ 
Submerged  Lands  Act,  MCL  section 
322.701  and  the  Michigan  Historical 
Activities  Act.  MCL  section  399.201. 

(e)  The  Secretary  shall  incorporate  in 
the  permit,  applicable  requirements  of 
the  Michigan  Air  Pollution  Act  of  1965, 
MCL  section  336.11  and  the  Michigan 
Administrative  Rules  for  Air  Pollution 
Control.  R-338.1101  et  seq.;  the  Michigan 
Control  and  Eradication  of  Noxious 
Weeds  Act,  MCL  section  247.61;  the 
Michigan  Endangered  Species  Act  of 
1974,  MCL  secton  299.221  and  the 
Michigan  Hazardous  Waste 
Management  Act  of  1980.  The  Secretary 
shall  further  coordinate  review  of 
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permits,  where  applicable,  with  the 
appropriate  State  agencies  concerning 
compliance  with  the  Michigan  Farmland 
and  Open  Space  Preservation  Act,  MCL 
section  554.71. 

63.  Section  922.774  is  added  to  read  as 
follows: 

§  922.774    Revision;  rtiwwat;  and  transfer, 
assignment,  or  sale  of  pemWt  rights. 

(a)  Part  774  of  this  chapter.  Revision; 
Renewal;  and  Transfer,  Assignment,  or 
Sale  of  Permit  Rights,  shall  apply  to  any 
such  actions  involving  surface  coal 
mining  and  reclamation  operations 
permits. 

(b)  Any  revision  to  the  approved 
permit  will  be  subject  to  review  and 
approval  by  OSM. 

(1)  Signiflcant  revisions  shall  be 
processed  as  if  they  are  new 
applications  in  accordance  with  the 
public  notice  and  hearing  provisions  of 
§§  773.13,  773.19(b)(1)  and  (3).  and  778.21 
and  of  Part  775. 

(2)  OSM  shall  consider  the  following 
guidelines  in  determining  the  scale  or 
extent  of  the  proposed  permit  revision 
and  in  determining  whether  the  revision 
is  significant:  (i)  Possible  adverse 
impacts  to  reclamation  as  specified  in 
the  approved  plan;  (ii)  the 
environmental  effects  likely  to  result 
from  the  proposed  revision  including 
possible  changes  in  air  or  water  quality: 
(iii)  the  public  interest  in  the  operation, 
or  likely  interest  in  the  proposed 
revision,  (iv)  possible  adverse  impacts 
from  the  proposed  revision  on  fish  or 
wildlife,  endangered  species,  bald  or 
golden  eagles,  and  cultural  resources  or 
historic  sites;  (v)  possible  adverse 
impacts,  including  noise,  to  scenic  and 
aesthetic  resources;  (vi)  any  change 
which  would  adversely  affect  the  level 
of  protection  afforded  any  land,  facility 
or  place  designated  unsuitable  for 
mining;  (vii)  changes  in  production  or 
recoverability  of  the  coal  resource;  and 
(viii)  any  change  that  would  result  in  an 
alteration  in  the  post  mining  land  use. 

(3)  OSM  shall  make  every  effort  to  act 
on  an  application  for  permit  revision 
within  60  days  of  receipt  or  such  longer 
time  as  may  be  reasonable  under  the 
circumstances.  If  additional  time  is 
needed,  OSM  shall  notify  the  applicant 
that  the  application  is  being  reviewed, 
but  more  time  is  necessary  to  complete 
such  review,  setting  forth  the  reasons 
and  the  additional  time  that  is  needed. 

(c)  In  addition  to  the  requirements  of 
Part  774  of  this  chapter,  any  person 
having  an  interest  which  is  or  may  be 
adversely  affected  by  a  decision  on  the 
transfer,  assignment,  or  sale  of  permit 
rights,  includmg  an  official  of  any 
Federal,  State,  or  local  government 
agency,  may  submit  written  comments 


on  the  application  to  the  Office  within 
thirty  days  of  either  the  publication  of 
the  newspaper  advertisement  required 
by  S  774.17(b)(2)  of  this  chapter  or 
receipt  of  an  administratively  complete 
application,  whichever  is  later. 

64.  Section  922.775  is  added  to  read  as 
follows: 

§922.775    Administrative  and  Micial 
review  of  decisions. 

Part  775  of  this  chapter. 
Administrative  and  Judicial  Review  of 
Decisions,  shall  apply  to  all  decisions  on 
permits. 

§922.776    [Removed] 

65.  Section  922.776  is  removed. 

66.  Section  922.777  is  added  to  read  as 
follows: 

§  922.777    General  content  requirements 
for  permit  appiicatlons. 

Part  777  of  this  chapter,  General 
Content  Requirements  for  Permit 
Applications,  shall  apply  to  any  person 
who  applies  for  a  permit  to  conduct 
surface  coal  mining  and  reclamation 
operations. 

67.  Section  922.778  is  revised  to  read 
as  follows: 

§  922.778    Permit  applications— minimum 
requirements  for  legai,  financial, 
compliance,  and  related  Information. 

Part  778  of  this  chapter.  Permit 
Applications — Minimum  Requirements 
for  Legal,  Finanical.  Compliance,  and 
Related  Information,  shall  apply  to  any 
person  who  applies  for  a  permit  to 
conduct  surface  coal  mining  and 
reclamation  operations. 

§922.782    (Removed] 

68.  Section  922.782  is  removed. 

§922.786    [Removed] 

69.  Section  922.786  is  removed. 

§92Z787    (Removed] 

70.  Section  922.787  is  removed. 

§922.786    (Removed] 

71.  Section  922.788  is  removed. 

§922.818    (Removed) 

72.  Section  922.818  is  removed. 

§922.826    [Removed] 

73.  Section  922.826  is  removed. 

74.  Section  922.855  is  added  to  read  as 
follows: 

§  922.855    Certification  of  blasters. 

Part  855  of  this  chapter.  Certification 
of  Blasters,  shall  apply  to  any  person 
who  conducts  coal  exploration  or 
surface  coal  mining  and  reclamation 
operations. 


PART  933— NORTH  CAROLINA 

75.  The  authority  citation  for  Part  933 
is  revised  to  read  as  follows: 

Authority:  Pub.  L  95-67.  30  U.S.C.  1201  et 
seq. 

75(a).  The  table  of  contents  to  Part  933 
is  revised  to  read  as  follows: 

933.700  North  Carolina  Federal  program. 

933.701  General. 

933.707    Exemption  for  coal  extraction 

incident  to  government  financed  highway 
or  other  construction. 

933.761  Areas  designated  unsuitable  for 
surface  coal  mining  by  Act  of  Congress. 

933.762  Criteria  for  designating  area«  as 
unsuitable  for  surface  coal  mining 
operations. 

933.764    Process  for  designating  areas  as 
unsuitable  for  surface  coal  mining 
operations. 

933.772  Requirements  for  coal  exploration. 

933.773  Requirements  for  permits  and 
permit  processing. 

933.774  Revision;  renewal:  and  transfer, 
assignment,  or  sale  of  permit  rights. 

933.775  Administrative  and  judicial  review 
of  decisions. 

933.777  General  content  requirements  for 
permit  applications. 

933.778  Permit  applications — minimum 
requirements  for  legal,  financial, 
compliance,  and  related  information. 

933.779  Surface  mining  permit  application — 
minimum  requirements  for  information 
on  environmental  resources. 

933.780  Surface  mining  permit 
applications — minimum  requirements  for 
reclamation  and  operation  plan. 

933.763  Underground  mining  permit 
applications — minimum  requirements  for 
information  on  environmental  resources. 

933.764  Underground  mining  permit 
applications — minimum  requirements  for 
reclamation  and  operation  plan. 

933.785    Requirements  for  permits  for  special 

categories  of  mining. 
933.795    Small  operator  assistance. 
933.800    General  requirements  for  bonding  of 

surface  coal  mining  and  reclamation 

operations. 

933.815  Performance  standards— coal 
exploration. 

933.816  Performance  standards — surface 
mining  activities. 

933.817  Performance  standards — 
underground  mining  activities. 

933.819    Special  performance  standards — 
auger  mining. 

933.823  Special  performance  standards — 
operations  on  prime  farmland. 

933.824  Special  performance  standards — 
mountaintop  removal. 

933.827  Special  performance  standards — 
coal  processing  plants  and  support 
facilities  not  located  at  or  near  the 
minesite  or  not  within  the  permit  area  for 
a  mine. 

933.828  Special  performance  standards — m 
situ  processing.  ^ 

933.842  Federal  inspections. 

933.843  Federal  enforcement. 


Sec. 

933.845 

933.655 
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Civil  penalties. 
Certification  of  blasters. 


76.  Paragraph  (g)  of  9  933.700  is 
revised  to  read  as  follows: 

§933.700    North  Carolina  Federal  program. 
*         •         •         »        • 

(g)  The  Secretary  may  grant  a  limited 
variance  from  the  performance 
standards  of  §  J  933.815  through  933.828 
of  this  part  if  the  applicant  for  coal 
exploration  approval  or  a  surface  mining 
permit  submitted  pursuant  to  §S  933.772 
through  933.785  demonstrates  in  the 
application  that:  (1)  Such  variance  is 
necessary  because  of  the  unique  nature 
of  North  Carolina's  terrain,  climate, 
biological,  chemical,  or  other  relevant 
physical  conditions;  and  (2)  the 
proposed  alternative  will  achieve  equal 
or  greater  environmental  protection  than 
does  the  performance  requirement  from 
which  the  variance  is  requested. 

§933.770    [RemovMl] 

77.  Section  933.770  is  removed. 

§933.771    [Ramovadl 

78.  Section  933.771  is  removed. 

79.  Section  933.772  is  added  to  read  as 
follows: 

§  933.772    Requirwnanto  for  coal 
exploration. 

(a)  Part  772  of  this  chapter. 
Requirements  for  Coal  Exploration,  shall 
apply  to  any  person  who  conducts  or 
seeks  to  conduct  coal  exploration 
operations. 

(b)  The  Office  shall  make  every  effort 
to  act  on  an  exploration  apphcation 
within  60  days  of  receipt  or  such  longer 
time  as  may  be  reasonable  under  the 
circumstances.  If  additional  time  is 
needed.  OSM  shall  notify  the  applicant 
that  the  application  is  being  reviewed, 
but  more  time  is  necessary  to  complete 
such  review,  setting  forth  the  reasons 
and  the  additional  time  that  is  needed. 

80.  Section  933.773  is  added  to  read  as 
follows: 

§  933.773    Requirements  for  permits  and 
permit  procesaino. 

(a)  Part  773  of  this  chapter. 
Requirements  for  Permits  and  Permit 
Processing,  shall  apply  to  any  person 
who  applies  for  a  permit  for  surface  coal 
mining  and  reclamation  operations. 

(b)  In  addition  to  the  requirements  of 
Part  773,  the  following  permit 
application  review  procedures  shall 
apply: 

(1)  Any  person  applying  for  a  permit 
shall  submit  five  copies  of  the 
application  to  the  Office. 

(2)  The  Office  shall  review  an 
application  for  administrative 


completeness  and  acceptability  for 
further  review  and  shall  notify  the 
applicant  in  writing  of  the  findings.  The 
Office  may: 

(i)  Reject  a  flagrantly  deficient 
application,  notifying  tiie  applicant  of 
the  findings: 

(ii)  Request  additional  information 
required  for  completeness  stating 
specifically  what  information  must  be 
supplied  and  the  date  by  which  the 
information  must  be  submitted;  or 

(iii)  Judge  the  application 
administratively  complete  and 
acceptable  for  further  review. 

(3)  Should  the  applicant  not  submit 
the  information  as  required  by 

§  933.773(b)(2)(ii)  by  the  specified  date, 
the  Office  may  reject  the  application. 
When  the  applicant  submits  the  required 
information  by  the  specified  date,  the 
Office  shall  review  it  and  advise  the 
applicant  concerning  its  acceptability. 

(4)  When  the  application  is  judged 
administratively  complete,  the  applicant 
shall  be  advised  by  the  Office  to  file  the 
public  notice  required  by  §  773.13  of  this 
chapter. 

(5)  A  representative  of  the  Office  shall 
visit  the  proposed  permit  area  to 
detr'rmine  whether  the  operation  and 
reclamation  plans  are  consistent  with 
actual  site  conditions.  The  applicant  will 
be  notified  in  advance  of  the  bme  of  the 
visit.  At  the  time  of  the  visit,  the 
applicant  shall  have  the  locations  of  the 
proposed  permit  boundaries,  topsoil 
storage  areas,  sediment  control 
structures,  roads,  and  other  significant 
features  contained  in  the  application 
marked  by  flags. 

(6)  Adequacy  of  information  to  allow 
the  Office  to  comply  with  the  National 
Environmental  Policy  Act.  42  U.S.C. 
4322.  shall  be  considered  in  the 
determination  of  a  complete  application. 
The  Office  may  require  specific 
additional  information  from  the 
applicant  as  any  environmental  review 
progresses  when  such  specific 
information  is  needed.  Failure  to  submit 
the  additional  information  by  the  date(8) 
requested  could  result  in  disapproval  of 
the  application. 

(c)  In  addition  to  the  information 
required  by  subchapter  G  of  this 
chapter,  the  Office  may  require  an 
applicant  to  submit  supplementary 
information  to  ensure  compliance  with 
applicable  Federal  laws  and  regulations 
other  than  the  Act. 

(d)  The  Secretary  shall  coordinate,  to 
the  extent  practicable,  the  issuance  of 
the  following  permits,  leases  and/or 
certificates  required  by  the  State  of 
North  Carolina:  Water  discharge  permit 
(NCGS  143-215.1);  water  use  permits  in 
a  capacity  use  area  (NCGS  143-215.5): 
an  approval  of  dam  construction  (NCGS 


143-215.108):  an  air  pollution  control 
permit  (NCGS  143-215.26.  Title  15.  North 
Carolina  Administrative  Code. 
Subchapter  2K);  air  and  water  quality 
reporting  systems  (NCGS  143-215.63 — 
143-215.69);  a  geophysical  exploration 
permit  (Title  15.  North  Carolina 
Administrative  Code.  Subchapter  5C);  a 
development  permit  for  operations  in  an 
area  of  environmental  concern 
designated  pursuant  to  the  Coastal  Area 
Management  Act  (NCGS  113A-100— 
113A-128);  a  dredging  or  filling  permit 
issued  by  the  Department  of  Natural 
Resources  and  Community  Development 
(NCGS  113-229);  a  permit  for  dumping  of 
toxic  substances  (NCGS  14-284.2): 
compliance  with  any  applicable  land 
use  regulations  adopted  in  a  soil 
conservation  district  (NCGS  139-0):  and 
compliance  with  any  county  ordinance 
regarding  explosives  (NCGS  153A-128). 

(e)  No  person  shall  be  granted  a 
permit  to  conduct  exploration  which 
results  in  the  removal  of  more  than  250 
tons  of  coal  or  shall  conduct  surface 
coal  mining  unless  that  person  has 
acquired  all  required  permits,  leases. 
and/or  certificates  Usted  in  paragraph 
(d)  of  this  section. 

(f)  The  Secretary  shall  provide  to  the 
North  Carolina  Department  of  Natural 
Resources  and  Community  Development 
a  copy  of  each  decision  to  grant  or  deny 
a  permit  application. 

81.  Section  933.774  is  added  to  read  as 

follows: 


§  933.774    Revision;  renewal,  and  I 
assignment,  or  sale  of  permit  rigMs. 

(a)  Part  774  of  this  chapter.  Revision. 
Renewal;  and  Transfer,  Assignment,  or 
Sale  of  Permit  Ri^ts.  shall  apply  to  any 
such  actions  involving  surface  coal 
mining  and  reclamation  operations 
permits. 

(b)  Any  revision  to  the  approved 
permit  will  be  subject  to  review  and 
approval  by  OSM. 

(1)  Significant  revisions  shall  be 
processed  as  if  they  are  new 
applications  in  accordance  with  the 
public  notice  and  hearing  provisions  of 
§  773.13,  773.19(b)(1)  and  (3),  and  778.21 
and  of  Part  775. 

(2)  OSM  shall  consid«-  the  following 
guidelines  in  determining  the  scale  or 
extent  of  the  proposed  permit  revision 
and  in  determining  whether  the  revision 
is  significant:  (i)  Possible  adverse 
impacts  to  reclamation  as  specified  in 
the  approved  plan;  (ii)  the 
environmental  effects  likely  to  result 
from  the  proposed  revision  including 
possible  changes  in  air  or  water  quality; 
(iii)  the  public  interest  in  the  operation, 
or  likely  interest  in  the  proposed 
revision:  (iv)  possible  adverse  impacts 
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from  the  proposed  revision  on  fish  or 
wildlife,  endangered  species,  bald  or 
golden  eagles,  and  cultural  resources  or 
historic  sites;  (v)  possible  adverse 
impacts,  including  noise,  to  scenic  and 
aesthetic  resources:  (vi)  any  change 
which  would  adversely  affect  the  level 
of  protection  afforded  any  land,  facility 
or  place  designated  unsuitable  for 
mining;  (vii)  changes  in  production  or 
recoverability  of  the  coal  resource;  and 
(viii)  any  change  that  would  result  in  an 
alteration  in  the  post  mining  land  use. 

(3)  OSM  shall  make  every  effort  to  act 
on  an  application  for  permit  revision 
within  60  days  of  receipt  or  such  longer 
time  as  may  be  reasonable  under  the 
circumstances.  If  additional  time  is 
needed.  OSM  shall  notify  the  applicant 
that  the  application  is  being  reviewed, 
but  more  time  is  necessary  to  complete 
such  review,  setting  forth  the  reasons 
and  the  additional  time  that  is  needed. 

(c)  In  addition  to  the  requirements  of 
Part  774  of  this  chapter,  any  person 
having  an  interest  which  is  or  may  be 
adversely  affected  by  a  decision  on  the 
transfer,  assignment,  or  sale  of  permit 
rights,  including  an  official  of  any 
Federal.  State,  or  local  government 
agency,  may  submit  written  comments 
on  the  application  to  the  Office  within 
thirty  days  of  either  the  publication  of 
the  newspaper  advertisement  required 
by  Section  774.17(b)(2)  of  this  chapter  or 
receipt  of  an  administratively  complete 
application,  whichever  is  later. 

82.  Section  933.775  is  added  to  read  as 
follows: 

§933.775    Administrative  and  )ud»ciai 
review  of  decision*. 

Part  775  of  this  chapter. 
Administrative  and  Judicial  Review  of 
Decisions,  shall  apply  to  all  decisions  on 
permits. 

§933.776    (Removed! 

83.  Section  933.776  is  removed. 

84.  Section  933.777  is  added  to  read  as 
follows: 

§  933.777    General  content  requirements 
for  permit  applications. 

Part  777  of  this  chapter.  General 
Content  Requirements  for  Permit 
Applications,  shall  apply  to  any  person 
who  applies  for  a  permit  to  conduct 
surface  coal  mining  and  reclamation 
operations. 

85.  Section  933.778  is  revised  to  read 
as  follows: 

§  933.778    Permit  applications— minimum 
requirements  for  legat,  financial, 
compliance,  and  related  information. 

Part  778  of  this  chapter.  Permit 
Applications — Minimum  Requirements 
for  Legal,  Financial.  Compliance,  and 


Related  Information,  shall  apply  to  any 
person  who  applies  for  a  permit  to 
conduct  surface  coal  mining  and 
reclamation  operations. 

§933.782    (Removed] 

86.  Section  933.782  is  removed. 

§933.786    [Removed] 

87.  Section  933.786  is  removed. 

§933.787    (Removed] 

88.  Section  933.787  is  removed. 

§933.788    (Removed] 

89.  Section  933.788  is  removed. 

§933.826    [Removed] 

90.  Section  933.826  is  removed. 

§933.850    (Removed] 

91.  Section  933.850  is  removed. 

92.  Section  933.855  is  added  to  read  as 
follows: 

§933.855    Certification  of  blasters. 

Part  855  of  this  chapter,  Certification 
of  Blasters,  shall  apply  to  any  person 
who  conducts  coal  exploration  or 
surface  coal  mining  and  reclamation 
operations. 

PART  937— OREGON 

93.  The  authority  citation  for  Part  937 
is  revised  to  read  as  follows: 

Authority:  Pub.  L  95-87,  30  U.S.C.  1201  e/ 
seq. 

93(a).  The  table  of  contents  to  Part  937 
is  revised  to  read  as  follows: 

937.700  Oregon  Federal  program. 

937.701  General. 

937.707    Exemption  for  coal  extraction 
incident  to  government-financed 
highway  or  other  construction. 

937.761  Areas  designated  unsuitable  for 
surface  coal  mining  by  Act  of  Congress. 

937.762  Criteria  for  designating  areas  as 
unsuitable  for  surface  coal  mining 
operations. 

937.764    Process  for  designating  areas  as 
unsuitable  for  surface  coal  mining 
operations. 

937.772  Requirements  for  coal  exploration. 

937.773  Requirements  for  permits  and 
permit  processing. 

937.774  Revision:  renewal:  and  transfer, 
assignment,  or  sale  of  permit  rights. 

937.775  Administrative  and  judicial  review 
of  decisions. 

937.777  General  content  requirements  for 
permit  applications. 

937.778  Permit  applications — minimum 
requirements  for  legal,  financial, 
compliance,  and  related  information. 

937.779  Surface  mining  permit 
applications — minimum  requirements  for 
information  on  environmental  resources. 

937.780  Surface  mining  permit 
applications — minimum  requirements  for 
reclamation  and  operation  plan. 


Sec 

937.783  Underground  mining  permit 
applications — minimum  requirements  for 
information  on  environmental  resources. 

937.784  Underground  mining  permit 
applications — minimum  requirements  for 
reclamation  and  operation  plan. 

937.785  Requirements  for  permits  for  special 
categories  of  mining. 

937.795    Small  operator  assistance. 

937.800    General  requirements  for  bonding  of 

surface  coal  mining  and  reclamation 

operations. 

937.815  Performance  standards — coal 
exploration. 

937.816  Performance  standards — surface 
mining  activities. 

937.817  Performance  standards — 
underground  mining  activities. 

937.819'*  Special  performance  standards — 
auger  mining. 

937.823  Sepcial  performance  standards — 
operations  on  prime  farmland. 

937.824  Special  performance  standards — 
mountaintop  removal. 

937.827  Special  performance  standards — 
coal  processing  plants  and  support 
facilities  not  located  at  or  near  the 
minesite  or  not  within  the  permit  area  for 
a  mine. 

937.828  Special  performance  standards — in 
situ  processing. 

937.842  Federal  inspections. 

937.843  Federal  enforcement. 
937.845    Civil  penalties. 
937.855    Certification  of  blasters. 

94.  The  title  of  Section  937.700  is 
revised  to  read  as  follows: 

§  937.700    Oregon  Federal  program. 

§937.770    [Removed] 

95.  Section  937.770  is  removed. 
§937.771    [Removed] 

96.  Section  937.771  is  removed. 

97.  Section  937.772  is  added  to  read  as 
follows: 

§  937.772    Requirements  for  coal 
exploration. 

(a)  Part  772  of  this  chapter. 
Requirements  for  Coal  Exploration,  shall 
apply  to  any  person  who  conducts  or 
seeks  to  conduct  coal  exploration 
operations. 

(b)  The  Office  shall  make  every  effort 
to  act  on  an  exploration  application 
within  60  days  of  receipt  of  such  longer 
time  as  may  be  reasonable  under  the 
circumstances.  If  additional  time  is 
needed,  OSM  shall  notify  the  applicant 
that  the  application  is  being  reviewed, 
but  more  time  is  necessary  to  complete 
such  review,  setting  forth  the  reasons 
and  the  additional  time  that  is  needed. 

(c)  Where  coal  exploration  is  to  occur 
on  State  lands  or  the  minerals  to  be 
explored  and  owned  by  the  State,  a 
mineral  lease  issued  by  the  Oregon 
Division  of  Lands  authorizing  the  coal 
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exploration  is  reauired  to  be  filed  with 
the  permit  application. 

98.  Section  937.773  is  added  to  read  as 
follows: 

§  973.773    RequirmnentB  for  pwmits  and 
permit  processing. 

(a)  Part  773  of  this  chapter, 
Requirements  for  Permits  and  Permit 
Processing,  shall  apply  to  any  person 
who  applies  for  a  permit  for  surface  coal 
mining  and  reclamation  operations. 

(b)  In  addition  to  the  requirements  of 
Part  773.  the  following  permit 
application  review  procedures  shall 
apply: 

(1)  Any  person  applying  for  a  permit 
shall  submit  five  copies  of  the 
application  to  the  OfHce. 

(2)  The  Office  shall  review  an 
application  for  administrative 
completeness  and  acceptability  for 
further  review  and  shall  notify  the 
applicant  in  writing  of  the  findings.  The 
Ofhce  may: 

(i)  Reject  a  flagrantly  deficient 
application,  notifying  the  applicant  of 
the  findings; 

(ii)  Request  additional  information 
required  for  completeness  stating 
specifically  what  information  must  be 
supphed  and  the  date  by  which  the 
information  must  be  submitted;  or 

(iii)  ludge  the  application 
administratively  complete  and 
acceptable  for  further  review. 

(3)  Should  the  applicant  not  submit 
the  information  as  required  by 

S  937.773(b)(2)(ii)  by  the  specified  date, 
the  Office  may  reject  the  application. 
When  the  applicant  submits  the  required 
information  by  the  specified  date,  the 
Office  shall  review  it  and  advise  the 
applicant  concerning  its  acceptability. 

(4)  When  the  application  is  judged 
administratively  complete,  the  applicant 
shall  be  advised  by  the  Office  to  file  the 
public  notice  required  by  S  773.13  of  this 
chapter. 

(5)  A  representative  of  the  Office  shall 
visit  the  proposed  permit  area  to 
determine  whether  the  operation  and 
reclamation  plans  are  consistent  with 
actual  site  conditions.  The  applicant  will 
be  notified  in  advance  of  the  time  of  the 
visit.  At  the  time  of  the  visit,  the 
applicant  shall  have  the  locations  of  the 
proposed  permit  boundaries,  topsoil 
storage  areas,  sediment  control 
structures,  roads,  and  other  significant 
features  contained  in  the  application 
marked  by  flags. 

(6)  Adequacy  of  information  to  allow 
the  Office  to  comply  with  the  National 
Environmental  Policy  Act,  42  U.S.C. 
4322,  shall  be  considered  in  the 
determination  of  a  complete  application. 
The  Office  may  require  specific 
additional  infoimation  from  the 


applicant  as  any  environmental  review 
progresses  when  such  specific 
information  is  needed.  Failure  to  submit 
the  additional  information  by  the  date(8) 
requested  could  result  in  disapproval  of 
the  application. 

(c]  In  addition  to  the  information 
required  by  subchapter  G  of  this 
chapter,  the  Office  may  require  an 
applicant  to  submit  supplementary 
information  to  ensure  compliance  with 
applicable  Federal  laws  and  regulations 
other  than  the  Act. 

(d)  Where  applicable,  no  person  shall 
conduct  surface  coal  exploration 
operations  which  result  in  the  removal 
of  more  than  250  tons  in  one  location,  or 
surface  coal  mining  operations  without 
permits  issued  pursuant  to  leases  and/or 
certificates  required  by  the  State  of 
Oregon,  including  compliance  with 
Oregon's  Statewide  Planning  Goals 
(ORS  197.180)  and  any  relevant  County 
Comprehensive  Land  Use  Plans  (ORS 
197.005-ORS  197.775);  license  bom  the 
Division  of  State  Lands  where  mines  or 
exploration  are  on  State  lands  (ORS 
273.005-273.815);  Solid  Waste  Disposal 
Permits,  Hazardous  Waste 
Transportation  and  Disposal  Permits, 
Industrial  Waste  Disposal  Permits 
issued  by  the  Department  of 
Environmental  Quality  (ORS  459.005- 
ORS  459.850);  leases  issued  by  the 
county  where  coimty  designated  forest 
lands  are  involved  (ORS  275.340);  noise 
restrictions  enforced  by  the  Department 
of  Environmental  Quality  (ORS  467.010- 
467.990);  Air  Contaminant  Discharge 
Permits  (ORS  468.005-ORS  468.997). 
Water  Pollution  Control  Facilities 
Permits,  Waste  Discharge  Permits  (ORS 
468.900-ORS  468.997).  Energy  Facility 
Site  Certificates  (ORS  469.300-ORS 
469.570.  ORS  469.990,  ORS  469.992) 
issued  by  the  Energy  Facilities  Siting 
Council;  Department  of  Fish  and 
Wildlife  issues  permits  for  dam  use 
(ORS  509.600),  for  use  of  explosives  used 
to  construct  dams  or  similar  structures 
(ORS  509.140);  the  State  Fire  Marshall 
issues  Certificates  of  Possession  for 
persons  having  or  using  explosives  (ORS 
480.210);  the  Division  of  State  Lands 
issues  licenses  for  use  of  dredging 
machines  (ORS  517.611-ORS  517.700); 
the  Department  of  Water  Resources 
issues  permits  with  respect  to  the  use. 
appropriation  or  diversion  of  State 
waters  (ORS  537.130,  ORS  537.135)  and 
surface  waters  (ORS  537.135,  ORS 
537.140  and  ORS  537.800),  and  permits 
relative  to  the  design,  construction  and 
maintenance  of  dams,  dikes  or  other 
hydraulic  structures  or  works  (ORS 
540.350,  ORS  540.400);  matter  may  be 
removed  from  the  beds  and  banks  of 
State  waters  and  fill  may  be  deposited 
in  State  waters  once  a  permit  is 


obtained  from  the  Division  of  State 
Lands  (ORS  541.605-ORS  541.990). 

99.  Section  937.774  is  added  to  read  as 
follows: 

§  937.774    Revision;  rsnswst; 
sssignfnentf  or  ssle  off  permit 

(a)  Part  774  of  this  chapter,  Revision; 
Renewal;  and  Transfer,  Assignment,  or 
Sale  of  Permit  Rights,  shall  apply  to  any 
such  actions  involving  surface  coal 
mining  and  reclamation  operations 
permits. 

(b)  Any  revision  to  the  approved 
permit  will  be  subject  to  review  and 
approval  by  OSM. 

(1)  Significant  revisions  shall  be 
processed  as  if  they  are  new 
applications  in  accordance  with  the 
public  notice  and  hearing  provisions  of 
§S  773.13,  773.19(b)  (1)  and  (3).  and 
778.21  and  of  Part  775. 

(2)  OSM  shall  consider  the  following 
guidelines  in  determining  the  scale  or 
extent  of  the  proposed  permit  revision 
and  in  determining  whether  the  revision 
is  significant:  (i)  Possible  adverse 
impacts  to  reclamation  as  specified  in 
the  approved  plan;  (ii)  the 
environmental  effects  likely  to  result 
from  the  proposed  revision  including 
possible  changes  in  air  or  water  quality- 
(iii)  the  public  interest  in  the  operation, 
or  likely  interest  in  the  proposed 
revision;  (iv)  possible  adverse  impacts 
from  the  proposed  revision  on  fish  or 
wildlife,  endangered  species,  bald  or 
golden  eagles,  and  ctiltural  resources  or 
historic  sites;  (v)  possible  adverse 
impacts,  including  noise,  to  scenic  and 
aesthetic  resources;  (vi)  any  change 
which  would  adversely  affect  the  level 
of  protection  afforded  any  land,  facility 
or  place  designated  unsuitable  for 
mining;  (vii)  changes  in  production  or 
recoverability  of  the  coal  resource:  and 
(viii)  any  change  that  would  result  in  an 
alteration  in  the  post  mining  land  use. 

(3)  OSM  shall  make  every  effort  to  act 
on  an  application  for  permit  revision 
within  60  days  of  receipt  or  such  longer 
time  as  may  be  reasonable  under  the 
circumstances.  If  additional  time  is 
needed,  OSM  shall  notify  the  applicant 
that  the  application  is  being  reviewed, 
but  more  time  is  necessary  to  cony}lete 
such  review,  setting  forth  the  reasons 
and  the  additional  time  that  is  needed. 

(c)  In  addition  to  the  requirements  of 
Part  774  of  this  chapter,  any  person 
having  an  interest  which  is  or  may  be 
adversely  affected  by  a  decision  on  the 
transfer,  assignment,  or  sale  of  permit 
rights,  including  an  official  of  any 
Federal,  State,  or  local  government 
agency,  may  submit  written  conunents 
on  the  application  to  the  Office  within 
thirty  days  of  either  the  publication  of 
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the  newspaper  advertisement  required 
by  §  774.17(bM2)  of  this  chapter  or 
receipt  of  an  administrativeiy  complete 

application,  whichever  is  later. 

loa  Section  937^75  is  added  to  read 
as  follows: 

§  537.775    AdmMstrsttw  and  judiciat 
rof  I 


Part  775  of  this  chapter. 
Administrative  and  Judicial  Review  of 
Decisions,  shall  apply  to  all  decisions  on 
permits. 

§937.776    (RemovMl) 

101.  Section  937.776  is  removed. 

102.  Section  937.777  is  added  to  read 
as  follows: 

§  937.777    General  content  requirements 
for  permit  applications. 

Part  777  of  this  chapter.  General 
Content  Requirements  for  Permit 
Applications,  shall  apply  to  any  person 
who  applies  for  a  permit  to  conduct 
surface  coal  mining  and  reclamation 
operations. 

103.  Section  937.778  is  revised  to  read 
as  follows: 

§  937.778    Permit  applications — mioinHjm 
requirements  for  legal,  financial, 
compliance,  and  related  information. 

Part  778  of  this  chapter.  Permit 
Applications — Minimum  Requirements 
for  Legal.  Financial.  Compliance,  and 
Related  Information,  shall  apply  to  any 
person  who  applies  for  a  permit  to 
conduct  surface  coal  mining  and 
reclamation  operations. 

§937.7t2    [Removed] 

104.  Section  937.782  is  removod- 

§937.786    I  Removed] 

105.  Section  937.786  is  removed. 
§937.787    [Removed] 

106.  Section  937.787  is  removed. 

§937.788    [Removed] 

107.  Section  937.788  is  removed. 

§937.818    [Removed] 

108.  Section  937.818  is  removed. 

§937.826    [Removed] 

109.  Section  937.828  is  removed, 
no.  Section  937.855  is  added  to  read 

as  follows: 

§937.855    Certification  of  Masters. 

Part  855  of  this  chapter,  Certification 
of  Blasters,  shall  apply  to  any  person 
who  conducts  coal  exploration  or 
surface  coal  mining  and  reclamation 
operations. 


PART  939— RHODE  ISLAND 

111.  The  authority  citation  for  Part  939 
is  revised  to  read  as  follows: 

Authority:  Pub.  L.  95-«J7.  30  U.S.C.  1201  et 
seq. 

lll(a].  The  table  of  contents  to  Part 
939  is  revised  to  read  as  follows: 

Sec. 

939.700  Rhode  Igland  Federal  program. 

939.701  General 

939.707    Exemption  for  coal  extraction 

incident  to  govenunent-flnanced 

highway  or  other  construction. 
939.761    Areas  designated  unsuitable  for 

surface  coal  mining  by  Act  of  Congress. 
939.7S2    Criteria  for  designating  areas  as 

unsuitable  for  surface  coal  mining 

operations. 
939.764     Process  for  designating  areas  as 

unsuitable  for  surface  coal  mining 

operations. 

939.772  Requirements  for  coal  exptoration. 

939.773  Requirements  for  permits  and 
permit  processing. 

939.774  Revision:  renewal:  and  transfer, 
assignment,  or  sale  of  permit  rights. 

939.775  Administrative  and  judicial  review 
of  decisions. 

939.777  General  content  requirements  for 
permit  applications. 

939.778  Permit  applications — minimum 
requirements  for  legal,  financial 
comphance.  and  related  information. 

939.779  Surface  mining  permit 
applications — minimum  requirements  for 
information  on  environmental  resources. 

939.780  Surface  mining  permit 
applications — minimum  requirements  for 
reclamation  and  operation  plan. 

939.783  Underground  mining  permit 
application* — minimum  requirements  for 
information  on  environmental  resources. 

939.784  Underground  mining  permit 
applications — minimum  requirements  for 
reclamation  and  operation  plan. 

939.785  Requirements  for  permits  for  special 
categories  of  mining. 

939.795    Small  operator  assistance. 

939.800    General  requirements  for  bonding  of 

surface  coal  mining  and  reclamation 

operations. 

930.815  Performance  standards — coal 
exploration. 

939.816  Performance  standards — surface 
mining  activities. 

939.817  Performance  standards — 
underground  mining  activities. 

939.619    Special  performance  standards — 
auger  mining. 

939.823  Special  performance  standards — 
operations  on  prime  farmland. 

939.824  Special  performance  standards — 
mountaintop  removal. 

939.827  Special  performance  standards — 
coal  processing  plants  and  support 
facilities  not  located  at  or  near  the 
minesite  or  not  within  the  permit  area  for 
a  mine. 

939.828  Special  performance  standards — in 
situ  processing. 

939.842  Federal  inspections. 

939.843  Federal  enforcement. 
939.845    Civil  penalties. 


Sec 

939.855 


Certification  of  blasters. 


§  939.770    [Removad] 

112.  Section  939.770  is  removed. 

§  939.771    [Removed] 

113.  Section  939.771  is  removed. 

114.  Section  939.772  is  added  to  read 
as  follows: 

§  939.772    Requiremants  for  coal 
•xptoratioa 

(a)  Rart  772  of  this  chapter. 
Requirements  for  Coal  Exploration,  shall 
apply  to  any  person  who  conducts  or 
seeks  to  conduct  coal  exploration 
operations. 

(b)  The  Office  shall  make  every  effort 
to  act  on  an  exploration  application 
within  60  days  of  receipt  or  such  longer 
time  as  may  be  reasonable  under  the 
circumstances.  If  additional  time  is 
needed.  OSM  shall  notify  the  applicant 
that  the  application  is  being  reviewed, 
but  that  more  time  is  necessary  to 
complete  such  review,  setting  for  the 
reasons  and  the  additional  time  that  is 
needed. 

(c)  Notwithstanding  the  provisions  of 
paragraphs  (a)  and  (b)  of  this  section, 
any  person  who  intends  to  conduct  coal 
exploration  shall,  prior  to  conducting  the 
exploration,  file  with  the  regulatory 
authority  a  written  notice  of  intention  to 
explore  including: 

(1)  The  name,  address,  and  telephone 
number  of  the  person  seeking  to  explore; 

(2)  The  name,  address,  and  telephone 
number  of  the  representative  who  will 
be  present  at  and  responsible  for 
conducting  the  exploration  activities; 

(3)  A  precise  description  and  map.  at 
a  scale  of  1:24.000  or  larger,  of  the 
exploration  area; 

(4)  A  statement  of  the  period  of 
intended  exploration; 

(5)  If  the  surface  is  owned  by  a  person 
other  than  the  person  who  intends  to 
explore,  a  description  of  the  basis  upon 
which  the  person  will  explore  claims  the 
right  to  enter  such  area  for  the  purpose 
of  conducting  exploration  and 
reclamation;  and 

(6)  A  description  of  the  practices 
proposed  to  be  followed  to  protect  the 
environment  from  adverse  impacts  as  a 
result  of  the  exploration  activities. 

(d)  The  Office  shall  make  every  effort 
to  act  on  an  exploration  application 
within  60  days  of  receipt  or  such  longer 
time  as  may  be  reasonable  under  the 
circumstances.  If  additional  time  is 
needed.  OSM  shall  notify  the  applicant 
that  the  application  is  being  reviewed, 
but  that  more  time  is  necessary  to 
complete  such  review,  setting  for  the 
reasons  and  the  additional  time  that  is 
needed. 
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115.  Section  939.773  is  added  to  read 
as  follows: 

§  939.773    Requirements  for  permits  and 
permit  processirtg. 

(a)  Part  773  of  this  chapter. 
Requirements  for  Permits  and  Permit 
Processing,  shall  apply  to  any  person 
who  applies  for  a  permit  for  surface  coal 
mining  and  reclamation  operations. 

(b)  In  addition  to  the  requirements  of 
Part  773,  the  following  permit 
application  review  procedures  shall 
apply: 

(1)  Any  person  applying  for  a  permit 
shall  submit  five  copies  of  the 
application  to  the  OfHce. 

(2)  The  Office  shall  review  an 
application  for  administrative' 
completeness  and  acceptability  for 
further  review  and  shall  notify  the 
applicant  in  writing  of  the  Findings.  The 
Office  may: 

(i)  Reject  a  flagrantly  deficient 
application,  notifying  the  applicant  of 
the  findings; 

(ii)  Request  additional  information 
required  for  completeness  stating 
specifically  what  information  must  be 
supplied  and  the  date  by  which  the 
information  must  be  submitted;  or 

(iii)  Judge  the  application 
administratively  complete  and 
acceptable  for  further  review. 

(3)  Should  the  applicant  not  submit 
the  information  as  required  by 

S  939.773(b)(2)(ii)  by  the  specified  date, 
the  Office  may  reject  the  application. 
When  the  applicant  submits  the  required 
information  by  the  specified  date,  the 
Office  shall  review  it  and  advise  the 
applicant  concerning  its  acceptability. 

(4)  When  the  application  is  judged 
administratively  complete,  the  applicant 
shall  be  advised  by  the  Office  to  file  the 
public  notice  required  by  §  773.13  of  this 
chapter. 

(5)  A  representative  of  the  Office  shall 
visit  the  proposed  permit  area  to 
determine  whether  the  operation  and 
reclamation  plans  are  consistent  with 
actual  site  conditions.  The  applicant  will 
be  notified  in  advance  of  the  time  of  the 
visit.  At  the  time  of  the  visit,  the 
applicant  shall  have  the  locations  of  the 
proposed  permit  boundaries,  topsoil 
storage  areas,  sediment  control 
structures,  roads,  and  other  significant 
features  contained  in  the  application 
marked  by  flags. 

(6)  Adequacy  of  information  to  allow 
the  Office  to  comply  with  the  National 
Environmental  Policy  Act,  42  U.S.C. 
4322,  shall  be  considered  in  the 
determination  of  a  complete  application. 
The  Office  may  require  specific 
additional  information  from  the 
applicant  as  any  environmental  review 
progresses  when  such  specific 


information  is  needed.  Failure  to  submit 
the  additional  information  by  the  date(s) 
requested  could  result  in  disapproval  of 
the  application. 

(c)  In  addition  to  the  information 
required  by  subchapter  G  of  this 
chapter,  the  Office  may  require  an 
applicant  to  submit  supplementary 
information  to  ensure  compliance  with 
applicable  Federal  laws  and  regulations 
other  than  the  Act. 

(d)  No  person  shall  conduct  coal 
exploration  which  results  in  the  removal 
of  more  than  250  tons  of  coal  nor  shall 
any  person  conduct  surface  coal  mining 
operations  without  a  permit  issued  by 
the  Secretary  pursuant  to  30  CFR  Part 
773  and  permits  issued  pursuant  to  State 
law,  including:  the  Wetlands  Protection 
Act  (R.I.  General  Laws  Section  2-1-22); 
Chapter  20  of  the  Waters  and 
Navigation  Act  (petitions  for  ditches  and 
drains)  (R.I.  General  Laws  Section  46- 
20-1  et  seq.y,  the  Coastal  Resources 
Management  Council  Act  of  1971  (R.I. 
General  Laws  Section  46-23-6);  the 
Rhode  Island  Clean  Air  Act  (R.I. 
General  Laws  Section  23-23-15);  the 
Rhode  Island  Hazardous  Waste 
Management  Act  of  1978  (R.I.  General 
Laws  Section  23-19.1-11  et  seg.);  the 
Rhode  Island  Act  for  Inspection  of  Dams 
and  Reservoirs  (R.I.  General  Laws 
Section  46-19-1  et  seg.)  and  Chapter  23- 
28.28  of  Rhode  Island's  Health  and 
Safety  Code  (R.I.  General  Laws  Section 
23-28.28-1,  et  seg.,  permits  for  blasting), 
and  an  order  of  approval  authorizing 
discharge  of  sewage  into  waterways 
within  the  State  and  modification  or 
operation  of  sewage  disposal  systems  if 
applicable  (R.I.  General  Laws  Sections 
46-12-1  to  46-12-37).  The  permit  issued 
by  the  Secretary  shall  incorporate  the 
requirements  of  the  Rhode  Island 
Historical  Zoning  Act  of  1954,  as 
amended  (R.I.  General  Laws  Section  45- 
24.1-1  et  seg.)  and  the  Rhode  Island 
Antiquities  Act  of  1974  (R.I.  General 
Laws  Section  42-45.1-1  et  seg.). 

(e)  The  Secretary  shall  coordinate 
review  and  issuance  of  a  coal 
exploration  or  surface  coal  mining 
permit  with  the  review  and  issuance  of 
other  Federal  and  State  permits  listed  in 
this  Section  and  30  CFR  Part  773. 

116.  Section  939.774  is  added  to  read 
as  follows: 

§  939.774    Revision;  renewal;  and  transfer, 
assignment,  or  sale  of  permit  riglits. 

(a)  Part  of  this  chapter,  Revision; 
Renewal;  and  Transfer,  Assignment,  or 
Sale  of  Permit  Rights,  shall  apply  to  any 
such  actions  involving  surface  coal 
mining  and  reclamation  operations 
permits. 


(b)  Any  revision  to  the  approved 
permit  will  be  subject  to  review  and 
approval  by  OSM. 

(1)  Significant  revisions  shall  be 
processed  as  if  they  are  new 
applications  in  accordance  with  the 
public  notice  and  hearing  provisions  of 
SS  773.13.  773.19(b)  (1)  and  (3),  and 
778.21  and  of  Part  775. 

(2)  OSM  shall  consider  the  following 
guidelines  in  determining  the  scale  or 
extent  of  the  proposed  permit  revision 
and  in  determining  whether  the  revision 
is  significant:  (i)  Possible  adverse 
impacts  to  reclamation  as  specified  in 
the  approved  plan;  (ii)  the 
environmental  effects  likely  to  result 
from  the  proposed  revision  including 
possible  changes  in  air  or  water  quality; 
(iii)  the  public  interest  in  the  operation, 
or  likely  interest  in  the  proposed 
revision;  (iv)  possible  adverse  impacts 
from  the  proposed  revision  on  fish  or 
wildlife,  endangered  species,  bald  or 
golden  eagles,  and  cultural  resources  or 
historic  sites;  (v)  possible  adverse 
impacts,  including  noise,  to  scenic  and 
aesthetic  resources;  (vi)  any  change 
which  would  adversely  affect  the  level 
of  protection  afforded  any  land,  facility 
or  place  designated  unsuitable  for 
mining;  (vii)  changes  in  production  or 
recoverability  of  the  coal  resource;  and 
(viii)  any  change  that  would  result  in  an 
alteration  in  the  post  mining  land  use. 

(3)  OSM  shall  make  every  effort  to  act 
on  an  application  for  permit  revision 
within  60  days  of  receipt  or  such  longer 
time  as  may  be  reasonable  under  the 
circumstances.  If  additional  time  is 
needed,  OSM  shall  notify  the  applicant 
that  the  application  is  being  reviewed, 
but  more  time  is  necessary  to  complete 
such  review,  setting  forth  the  reasons 
and  the  additional  time  that  is  needed. 

(c)  In  addition  to  the  requirements  of 
Part  774  of  this  chapter,  any  person 
having  an  interest  which  is  or  may  be 
adversely  affected  by  a  decision  on  the 
transfer,  assignment,  or  sale  of  permit 
rights,  including  an  official  of  any 
Federal,  State,  or  local  government 
agency,  may  submit  written  comments 
on  the  application  to  the  Office  within 
thirty  days  of  either  the  publication  of 
the  newspaper  advertisement  required 
by  §  774.17(b)(2)  of  this  chapter  or 
receipt  of  an  administratively  complete 
application,  whichever  is  later. 

117.  Section  939.775  is  added  to  read 
as  follows: 

§939.775    Administrative  and  iudteial 
review  of  decisions. 

Part  775  of  this  chapter. 
Administrative  and  Judical  Review  of 
Decisions,  shall  apply  to  all  decisions  on 
permits. 
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§939.77C    IRHnowKi) 

118.  Section  939.776  is  removed. 

119.  Section  939.777  is  added  to  read 
HS  follows: 

§  939.777    Gcncf  w  content  f  ci|uii  cmcnts 
ror  pvrmn  iippwc  if loni . 

Part  777  of  this  chapter.  General 
Content  Requirements  for  Permit 
Applications,  shall  apply  to  any  person 
who  applies  for  a  permit  to  conduct 
surface  coal  mining  and  reclamation 
operations. 

12a  Section  939J^78  is  revised  to  read 
as  follows: 

§  939.778    Penntt  applications — minimum 
requtretwgnts  for  legai.  fmanciai. 
cotnpiMnM,  and  related  Intormation. 

Part  778  of  this  chapter.  Permit 
Applications — Minimum  Requirements 
for  Legal.  Financial.  Compliance,  and 
Related  Information,  shall  apply  to  any 
person  who  applies  for  a  permit  to 
conduct  surface  coal  mining  and 
reclamation  operations. 

§  939.7*2    (Reroovedl 

121.  Section  939.782  is  removed. 
<$  939.716    (Ramovedl 

122.  Section  939.786  is  removed. 

§»3S.7S7    [Removedl 

123.  Section  939.787  is  removed. 

$939.7M    (Removedl 

124.  Section  939.788  is  removed. 

$939.S26    (Removedl 

125.  Section  939.826  is  removed. 

§939.850    (Removed] 

126.  Section  939.850  is  removed. 

127.  Section  939.855  is  added  to  read 
as  follows: 

§9391855    CertHication  of  blasters. 

Part  855  of  this  chapter,  CertiHcation 
of  Blasters,  shall  apply  to  any  person 
who  conducts  coal  exploration  or 
surface  coal  mining  and  reclamation 
operations. 

PART  941— SOUTH  DAKOTA 

128.  The  authority  citation  for  Part  941 
is  revised  to  read  as  follows: 

Aulboiity:  Pub.  L  95-87.  30  US.C  1201  et 

128(a).  The  table  of  contents  to  Part 
941  is  revised  to  read  as  follows: 

Sec. 

941.700  South  Dakota  Federal  program. 

941.701  General. 

941.707    Exemption  for  coal  exiraction 
incident  to  government-financed 
highway  or  other  construction. 


Sec 

fM1.761     Areas  designated  untuilable  for 

surface  coal  mining  by  Act  of  Congress. 
941.762    Criteria  for  designating  areas  us 

unsuitable  for  surface  coal  mining 

operations. 
941.764    IVocess  for  designating  areas  ns 

unsuitable  for  surface  coal  mining 

operations. 

941.772  Requirentents  for  coal  exploration. 

911.773  Requirements  for  permits  and 
permit  processing. 

941.774  Revision:  renewal;  and  transfer, 
assignment,  or  sale  of  permit  rights. 

M1.77S     Administrative  and  judicial  review 
of  decisions. 

941.777  General  content  requirements  for 
permit  applications. 

941.778  Permit  applications — minimum 
requirements  for  legal,  financial, 
compliance,  and  related  information. 

941.779  Surface  mining  permit 
apptications — minimum  requirements  for 
informatioa  on  environmental  resources. 

941.780  Surface  mining  permit 
applications — minimum  requirements  for 
reclamation  and  operation  plan. 

941.783  Underground  mining  permit 
applications — minimum  requirements  for 
information  on  environmental  resources. 

941.784  Underground  mining  permit 
applications — minimum  requirements  for 
permits  for  special  categories  of  mining. 

941.795    Small  (^lerator  assistance. 

941.800    General  requirements  for  bonding  of 

surface  coal  mining  and  reclamation 

operations. 

941.815  I^orniance  standards — coal 
exploration. 

941.816  Performance  standards — surface 
mining  activities. 

941.817  Performance  standards — 
underground  raining  activities. 

941.822  Special  performance  standards — 
operations  in  alluvial  valley  floors. 

941.823  Special  performance  standards — 
operations  on  prime  farmland. 

941.824  Special  performance  standards — 
mountaintop  removal. 

941.827  Special  performance  standards — 
coal  processing  plants  and  support 
facilities  not  located  at  or  near  the 
minesite  or  not  within  the  permit  area  for 
a  mine. 

941.828  Special  performance  standards — in 
situ  processing. 

941.842  Federal  inspections. 

941.843  Federal  enforcement. 
941.845    Civil  penalties. 

941 .855    Certification  of  blasters. 

129.  The  title  and  paragraphs  (d)  and 
(g)  of  i  941.7t)0  are  i^evised  to  read  as 
follows: 

S  941.700    Sotith  Dakota  Federal  program. 

(d)  The  information  collection 
requirements  contained  in  this  part  do 
not  require  approval  by  the  Office  of 
Management  and  Budget  under  44  U.S.C 
3507  because  there  are  fewer  than  ten 
respondents  annually, 

(g)  The  Secretary  may  grant  a  limited 
variance  from  the  performance 


standards  of  §  941.815  through  941.828  of 
this  part  if  the  applicant  for  coal 
exploration  approval  or  a  surface  mining 
permit  submitted  pursuant  to  §S  941.772 
through  941.785  demonstrates  in  the 
application  that:  (1)  Such  variance  is 
necessary  because  of  the  unique  nature 
of  South  Dakota's  terrain,  climate, 
biological,  chemical,  or  other  relevant 
physical  conditions;  and  (2)  the 
proposed  alternative  will  achieve  equal 
or  greater  environmental  protection  than 
does  the  performance  requirement  from 
which  the  variance  is  requested. 

§941.770    (Removed] 

130.  Section  941.770  is  removed. 


§941.771    (Raflwved] 

131.  Section  941,771  is  removed. 

132.  Section  941.772  is  added  to  read 
as  follows: 

§941.772    flequirementa  for  coal 
exploratton. 

(a)  Part  772  of  this  chapter. 
Requirements  for  Coal  Exploration,  shall 
apply  to  any  person  who  conducts  or 
seeks  to  conduct  coal  exploration 
operations, 

(b)  The  Office  shall  make  every  effort 
to  act  on  an  exploration  application 
within  60  days  of  receipt  or  such  longer 
time  as  may  be  reasonable  under  the 
circumstances.  If  additional  time  is 
needed,  OSM  shall  notify  the  applicant 
that  the  application  is  being  reviewed, 
but  that  more  time  is  necessary  to 
complete  such  review,  setting  for  the 
reasons  and  the  additional  time  that  is 
needed. 

133.  Section  941,773  is  added  to  read 
as  follows: 

§  941.773    Requirements  for  permtts  and 


(a)  Part  773  of  this  chapter. 
Requirements  for  Permits  and  Permit 
Processing,  shall  apply  to  any  person 
who  applies  for  a  pennit  for  surface  coal 
mining  and  reclamation  operations. 

(b)  In  addition  to  the  requirements  of 
I*art  773,  the  following  permit 
application  review  procedures  shall 
apply: 

(1)  Any  person  applying  for  a  pennit 
shall  submit  five  copies  of  the 
application  to  the  Office. 

(2)  The  Office  shall  review  an 
application  for  administrative 
completeness  and  acceptability  for 
further  review  and  shall  notify  the 
applicant  in  writing  of  the  findings.  The 
Office  may: 

(j)  Reject  a  flagrantly  deficient 
application,  notifying  the  applicant  of 
the  Hndings; 

(ii)  Request  additional  information 
required  for  completeness  statiiig 
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9(>ecifically  wluit  inform<ition  must  be 
supplied  and  the  date  by  which  the 
information  must  be  submitted;  or 

(iii)  Judge  the  application 
administratively  complete  and 
acceptable  for  further  review. 

(31  Should  the  applicant  not  submit 
the  inforraatioR  as  required  by 
§  941.773(bJ(2)ni)  by  the  specified  dale, 
the  Office  may  reject  the  application. 
When  the  applicant  submits  the  required 
information  by  the  specified  date,  the 
Office  shall  review  ii  and  advise  the 
applicant  concerning  its  acceptability. 

(4)  When  the  application  is  judged 
administratively  complete,  the  applicant 
shalT  be  advised  by  the  Office  to  file  the 
public  notice  required  by  §  773.13  of  this 
chapter. 

(5)  A  representative  of  the  Office  shall 
visit  the  proposed  permit  area  to 
determine  whether  the  operation  and 
reclamation  plans  are  consistent  with 
actual  site  conditions.  The  applicant  will 
be  notified  in  advance  of  the  time  of  the 
visit.  At  the  time  of  the  visit,  the 
applicant  shall  have  the  locations  of  the 
proposed  permit  boundaries,  topsoil 
storage  areas,  sediment  control 
stmctures,  roads,  and  other  significant 
features  contained  in  the  application 
marked  by  flags. 

(6)  Adequacy  of  information  to  allow 
the  Office  to  comply  with  the  Natione) 
Environmental  Poticy  Act  42  U5.C 
4322.  shall  be  considered  in  the 
determination  of  a  complete  application. 
The  Office  may  require  specific 
additional  information  from  the 
applicant  as  any  environmental  review 
progresses  when  such  specific 
information  is  needed.  Failure  to  submit 
the  additional  iirformation  by  the  datefs) 
requested  could  result  in  disapproval  of 
the  application. 

(c]  In  addition  to  the  information 
required  by  subchapter  G  of  this 
chapter,  the  Office  may  require  an 
applicant  to  submit  supplementary 
information  to  ensure  compliance  with 
applicable  Federal  laws  and  regulations 
other  than  the  Act. 

(d]  No  person  shall  conduct  coal 
exploration  which  results  in  the  removal 
of  more  than  250  tons  of  coal,  nor  shall 
any  person  conduct  surface  coal  mining 
operations  without  a  permit  issued  by 
the  Secretary  pursuant  to  30  CFR  Part 
773.  and  permits,  leases  and  certificates 
required  by  the  State  of  South  Dakota 
including  compliance  with:  (1)  Air 
pollution  control.  S.  EL  Comp.  Laws  Ann. 
Chap.  34A-li  (ZJ  water  pollution  control. 
S.  D.  Comp.  Laws  Ann.  Chap.  34A-2; 
and  (3]  solid  waste  disposal  S.  D.  Comp. 
Laws  Ann,  Chap.  34A-6. 

(e]  No  person  shall  be  granted  a 
permit  to  conduct  exploration  which 
results  fn  the  removal  of  more  than  250 


tons  of  coal  or  shall  conduct  surface 
coal  mining  tmless  that  person  hets 
acquired  all  required  permits,  leases, 
and  certificates  listed  in  paragraph  (d) 
of  this  section. 

134.  Section  941.774  is  added  to  read 
as  follows: 


§««1.77«    nwwlslom rwwwwl; and trawlf , 
assignment,  or  sate  of  permtt  rlgtits. 

(a> Part  774  of  this  chapter.  Re%i8ion; 
Renewal;  and  Transfer.  Assignment  or 
Sale  of  Permit  Rights,  shall  apply  to  any 
such  actions  involving  surf«x  coal 
mining  and  reclamatioo  operations 
permits. 

(by  Any  revision  to  the  approved 
permit  will  be  subject  to  review  and 
approval  by  OSM. 

(1)  Significant  revisions  shall  be 
processed  as  if  they  are  new 
applications  in  accordance  with  the 
public  notice  and  hearing  provisions  of 
§§  773.13,  773,191b)  (1)  and  (3).  and 
778.21  and  of  Part  77S. 

(2)  OSM  shall  consider  the  following 
guidelines  in  determining  the  scale  or 
extent  of  the  proposed  permit  revision 
and  in  determining  whether  the  revision 
is  significant:  (i)  Possible  adverse 
impacts  to  reclamation  as  specified  in 
the  approved  plan:  (ii)  the 
environmental  effects  Kkely  to  result 
from  the  proposed  revision  including 
possible  changes  in  air  or  water  quality: 
(iiij  the  public  interest  in  the  operation, 
or  likely  interest  in  the  proposed 
revision:  (iv)  possible  adverse  impacts 
from  the  proposed  revision  on  fish  or 
wildlife,  endangered  species,  bald  or 
golden  eagles,  and  cultural  resources  or 
historic  sites;  (v)  possible  adverse 
impacts,  including  noise,  to  scenic  and 
aesthetic  resources;  (vi)  any  change 
which  would  adversely  affect  the  level 
of  protection  afforded  any  land  facility 
or  place  designated  unsuitable  for 
mining;  (viij  changes  in  production  or 
recoverability  of  the  coal  resource;  and 
(viii)  any  change  that  would  result  in  an 
alteration  in  the  post  mining  land  use. 

(3}  OSM  shall  make  every  effort  to  act 
on  an  application  for  permit  revision 
within  60  days  of  receipt  or  such  longer 
time  as  may  be  reasonable  under  the 
circumstances.  If  additional  time  is 
needed,  OSM  shall  notify  the  applicant 
that  the  application  is  being  reviewed, 
but  mofe  time  is  necessary  to  complete 
such  reyiew,  setting  forth  the  reasons 
and  the  additional  time  that  is  needed. 

(c)  In  addition  to  the  requirements  of 
Part  774  of  this  chapter,  any  person 
having  an  interest  which  is  or  may  be 
adversely  affected  by  a  decision  on  the 
transfer,  assignment,  or  sale  of  permit 
rights,  including  an  official  of  any 
Federal,  State,  or  local  government 
agency,  may  submit  written  comments 


on  the  appfecatioR  to  the  Office  witbin 
thirty  days  of  either  the  publication  of 
the  newspaper  advertiseiiient  required 
by  §  774.1 7(bM2)  of  this  chapter  or 
receipt  of  an  administratively  eDsaplete 
application  whichever  is  later. 

135.  Section  941.775  is  added  to  read 
as  follows: 

§  941.775    AdmintstraM V  and  tudteM 
review  o(  decisions. 

Part  775  of  this  chapter. 
Adnainistrative  and  judicial  Review  of 
Decisions,  shall  apply  to  all  decisions  on 

permits. 

§»41.77»    IRemowsdl 

136.  Section  941.779  is  removed. 

137.  Section  941.777  is  added  to  read 
as  follows: 


§941.777    General  content  I 
for  permit  appticatkMM. 

Part  777  of  this  chapter.  General 
Content  Requirements  for  Permit 
AppticatioRS.  shaU  apply  to  any  person 
who  applies  for  a  permit  to  condoct 
surface  coal  mining  and  reclamation 
operations. 

138.  Section  941778  is  revised  to  read 
as  follows: 


§941.778 

requirements  lor  legal, 
compliance,  and  riliHi 

Part  778  of  this  chapter,  Permit 
Applications — Minnnum  Reqairements 
for  Legal,  Rnancial,  Compliance,  and 
Related  Informatiofl,  shall  apply  to  any 
person  who  applies  for  a  permit  to 
conduct  surface  coal  mining  and 
reclamation  operations. 

§941.782    (Removedl 
139.  Section  941.782  is  removed. 

§941.786    IRemovedl 
14a  Section  941.788  is  reoMyred. 

§941.787    [Removed] 

141.  Section  941.787  is  removed. 

§941.788    msmowdl 

142.  Section  941.788  is  remonred. 


§941.818 

143.  Section  941.618  is  removed. 

§  941.826    [Removed! 

144.  Section  941.826  is  removed. 

145.  Section  941.865  is  added  to  read 
as  follows: 


§941.865    Ceniflcaaanori 

Part  855  of  this  chapter.  Certification 
of  Blasters,  shall  apply  to  any  person 
who  conducts  coal  exploration  or 
surface  coal  miniag  and  reclamation 
operations. 


31692  Federal  Register  /  Vol.  50.  No.  150  /  Monday.  August  5.  1985  /  Proposed  Rules 


PART  947— WASHINGTON 

148.  The  authority  citation  for  Part  947 
is  revised  to  read  as  follows: 

Audwriiy:  Pub.  L  95-87,  30  U.S.C  1201  et 
seg. 

146(a).  The  table  of  contents  to  Part 
947  is  revised  to  read  as  follows: 

947.700  Washington  Federal  program. 

947.701  General. 

947.707    Exemption  for  coal  extraction 

incident  to  govemmenf-financed 

highway  or  other  construction. 
947.781     Areas  designated  unsuitable  for 

surface  coal  mining  by  Act  of  Congress. 
947.762    Criteria  for  designating  areas  as 

unsuitable  for  surface  coal  mining 

operations. 
947.764    Process  for  designating  areas  as 

unsuitable  for  surface  coal  mining 

operations. 

947.772  Requirements  for  coal  exploration. 

947.773  Requirements  for  permits  and 
permit  processing. 

947.774  Revision;  renewal:  and  transfer, 
assignment,  or  sale  of  permit  rights. 

947.775  Administrative  and  judicial  review 
of  decisions. 

947.777  General  content  requirements  for 
permit  applications. 

947.778  Permit  applications — minimum 
requirements  for  legal,  Tmancial. 
compliance,  and  reirt'ed  information. 

947.779  Surface  mining  permit 
applications — minimum  requirements  for 
information  on  environmental  resources. 

947.780  Surface  mining  permit 
applications — minimum  requirements  for 
reclamation  and  operation  plan. 

947.783  Underground  mining  permit 
applications — minimum  requirements  for 
information  on  environmental  resources.. 

947.784  Underground  mining  permit 
applications — minimum  requirements  for 
reclamation  and  operation  plan. 

947.785  Requirements  for  permits  for  special 
categories  of  mining. 

947.795    Small  operator  assistance. 

947  800    General  requirements  for  bonding  of 

surface  coal  mining  and  reclamation 

operations. 
947  J15    Performance  standards — coal 

exploration. 

947.816  Performance  standards — surface 
mining  activities. 

947.817  Performance  standards — 
underground  mining  activities. 

947.819    Special  performance  standards — 
auger  mining. 

947.822  Special  performance  standards — 
operations  in  alluvial  valley  floors. 

947.823  Special  performance  standards — 
operations  on  prime  farmland. 

947.824  Special  performance  standards — 
mountaintop  removal. 

947.827  Special  performance  standards — 
coal  processing  plants  and  support 
facilities  not  located  at  or  near  the 
minesite  or  not  within  the  permit  area  for 
a  mine. 

947.828  Special  performance  standards — in 
situ  processing. 


947.842 
947.843 
947.845 
947.855 


Federal  inspections. 
Federal  enforcement. 
Civil  penalties. 
Certirication  of  blasters. 


147.  Paragraph  (g)  of  S  947.700  is 
revised  to  read  as  follows: 

$947,700    WMMngton  FMtoraJ  program. 

*        •        •        •        * 

(g)  The  Secretary  may  grant  a  limited 
variance  from  the  performance 
standards  of  55  947.815  through  947.828 
of  this  part  if  the  applicant  for  a  coal 
exploration  approval  or  surface  coal 
mining  reclamation  permit  submitted 
pursuant  to  5  5  947.772  through  947.785  of 
this  part  demonstrates  in  the 
application:  (1)  That  such  a  variance  is 
necessary  because  of  the  nature  of  the 
terrain,  climate,  biological,  chemical,  or 
other  relevant  physical  conditions  in  the 
area  of  the  mine;  and  (2)  if  applicable, 
that  the  proposed  variance  is  no  less 
effective  than  the  environmental 
protection  requirements  of  the 
regulations  in  this  program  and  is 
consistent  with  the  Act. 

§947.770    [Removed] 

148.  Section  947.770  is  removed. 

§  947.771    [Removed] 

149.  Section  947.771  is  removed. 

150.  Section  947.772  is  added  to  read 
as  follows: 

§  947.772    Requirentents  for  coal 
•xpioration. 

(a)  Part  772  of  this  chapter. 
Requirements  for  Coal  Exploration,  shall 
apply  to  any  person  who  conducts  or 
seeks  to  conduct  coal  exploration 
operations. 

(b)  The  Office  shall  make  every  effort 
to  act  on  an  exploration  application 
within  60  days  of  receipt  or  such  longer 
time  as  may  be  reasonable  under  the 
circumstances.  If  additional  time  is 
needed,  OSM  shall  notify  the  applicant 
that  the  application  is  being  reviewed, 
but  that  more  time  is  necessary  to 
complete  such  review,  setting  for  the 
reasons  and  the  additional  time  that  is 
needed. 

151.  Section  947.773  is  added  to  read 
as  follows: 

§  947.773    Requirements  for  permits  and 
permit  processing.  ^ 

(a)  Part  773  of  this  chapter. 
Requirements  for  Permits  and  Permit 
Processing,  shall  apply  to  any  person 
who  applies  for  a  permit  for  surface  coal 
mining  and  reclamation  operations. 

(b)  In  addition  to  the  requirements  of 
Part  773,  the  following  permit 
application  review  procedures  shall 
apply: 


(1)  Any  person  applying  for  a  permit 
shall  submit  Tive  copes  of  the 
application  to  the  Office. 

(2)  The  Office  shall  review  an 
application  for  administrative 
completeness  and  acceptability  for 
further  review  and  shall  notify  the 
applicant  in  writing  of  the  findings.  The 
Office  may: 

(i)  Reject  a  flagrantly  deficient 
application,  notifying  the  applicant  of 
the  findings; 

(ii)  Request  additional  information 
required  for  completeness  stating 
specifically  what  information  must  be 
supplied  and  the  date  by  which  the 
information  must  be  submitted;  or 

(iii)  Judge  the  application 
administratively  complete  and 
acceptable  for  further  review. 

(3)  Should  the  applicant  not  submit 
the  information  as  required  by 

5  947.773(b){2)(ii)  by  the  specified  date, 
the  Office  may  reject  the  application. 
When  the  applicant  submits  the  required 
information  by  the  specified  date,  the 
Office  shall  review  it  and  advise  the 
applicant  concerning  its  acceptability. 

(4)  When  the  application  is  judged 
administratively  complete,  the  applicant 
shall  be  advised  by  the  Office  to  file  the 
public  notice  required  by  5  773.13  of  this 
chapter. 

(5)  A  representative  of  the  Office  shall 
visit  the  proposed  permit  area  to 
determine  whether  the  operation  and 
reclamation  plans  are  consistent  with 
actual  site  conditions.  The  applicant  will 
be  notified  in  advance  of  the  time  of  the 
visit.  At  the  time  of  the  visit,  the 
applicant  shall  have  the  locations  of  the 
proposed  permit  boundaries,  topsoil 
storage  areas,  sediment  control 
structures,  roads,  and  other  significant 
features  contained  in  the  application 
marked  by  flags. 

(6)  Adequacy  of  information  to  allow 
the  Office  to  comply  with  the  National 
Environmental  Policy  Act,  42  U.S.C. 
4322,  shall  be  considered  in  the 
determination  of  a  complete  application. 
The  Office  may  require  specific 
additional  information  from  the 
applicant  as  any  environmental  review 
progresses  when  such  specific 
information  is  needed.  Failure  to  submit 
the  additional  information  by  the  date(s) 
requested  could  result  in  disapproval  of 
the  application. 

(c)  In  addition  to  the  information 
required  by  subchapter  G  of  this 
chapter,  the  Office  may  require  an 
applicant  to  submit  supplementary 
information  to  ensure  compliance  with 
applicable  Federal  laws  and  regulations 
other  than  the  Act. 

(d)  The  Secretary  shall  coordinate,  to 
the  extent  practicable,  his 
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responsibililies  under  the  following 
Federal  laws  with  the  relevant 
Washington  State  laws  to  avoid 
duplication: 


Federal  Low 

(1)  Clean  Water  Act, 
as  amended.  33 
U.S.C.  1251.  et  seq. 

(2)  Clean  Air  Act.  as 
amended,  42  U.S.C. 
7401  et  seq. 

(3)  Resource 
Conservation  and 
Recovery  Act.  42 
U.S.C.  3251  etseq. 


(4)  National  Historic 
Preservation  Act, 
RCW.  18  U.SC. 
470  ef  seq. 

(5)  Archeological  and 
Historic 

Preservation  Act. 
16  U.S.C.  469a  et 
8eq. 


(6)  National 
Environmental 
Policy  Act.  42 
U.S.C.  4321  el  seq. 

(7)  Coastal  Zone 
Management  Act, 
16  U.S.C.  1451. 
1453-1464 

(8)  Section  206  of  the 
Clean  Water  Act. 
as  amended.  33 
U.S.C.  1251  et  seq. 


[9]  Endangered 
Species  Act.  16 
U.S.C.  1531  et  seq. 


(10)  Fish  and 
Wildlife 

Coordination  Act. 
16  U.S.C.  661-667 


(11)  Noise  Control 
Act.  42  U.S.C.  4903 

(12)  Bald  Eagle 
Protection  Act.  16 
U.S.C.  66&-«68(d) 


WoMkmgtem  tan 

Water  Pollntion 
Control  Act 
Chapter  90.48 
RCW. 

Washington  Clean 
Air  Act.  Chapter 
70.94  RCW. 

Solid  Waste 
Management. 
Chapter  70.95 
RCW;  Hazardous 
Waste  Disposal 
Act.  Chapter  7ai05 
RCW. 

Indian  Craves  and 
Records.  Chapter 
27.44. 

Archeological  Sites 
and  Resources; 
Chapter  27.53 
RCW.  Office  of 
Archeology  and 
Historic 
Preservation. 
Chapter  43.51  A 
RCW. 

State  Environmental 
Policy  Act,  Chapter 
43.21C  RCW. 

Shoreline 
Management  Act. 
Chapter  90.58 
RCW.    - 

Water  Pollution 
Control  Act, 
Chapter  90.48 
RCW;  Washington 
Forest  Practices 
Act,  Chapter  76.09 
RCW. 

Natural  Area 
Preserves  Act 
(Plants).  Chapter 
79.70  RCW; 
Department  of 
Game.  Chapter 
43.17  RCW;  Game 
Commission. 
Chapter  77.08 
RCW. 

Wafer  Resources  Act 
of  1971.  Chapter 
90.54  RCW; 
Minimum  Water 
Flows  and  Levels. 
Chapter  90.22 
RCW. 

Noise  Control  Act  of 
1974.  Chapter 
70.107  RCW 


(e)  The  following  State  permits  shall 
be  coordinated  by  the  Secretary  to 
avoid  duplication  to  the  extent  possible: 

(1)  Department  of  Ecology: 
Surface  Water  Rights  Permit.  RCW 

90.03.250 
Dam  Safety  Approval.  RCW  90.03.350 
Reservoir  Permit.  RCW  90.03.370 
Approval  of  Change  of  Place  or  Purpose 

of  Use  (water),  RCW  90.03.380 
Ground  Water  Permit,  RCW  90.44.050 
New  Source  Constmction  Approval. 

RCW  70.94.152 
Burning  Permit.  RCW  70.94.650 
Flood  Control  Zone  Permit.  RCW  88. 

16.080 
Waste  Discharge  Permit.  RCW  90.48.180 
National  Pollution  Discharge 

Elimination  System  (NTOES)  Permit. 

RCW  90.48 
Approval  of  Change  of  Point  of 

Diversion.  RCW  90.03.380 
Sewage  Facihties  Approval,  RCW 

90.48.110 
Water  Quality  Certification,  RCW 

90.46.160 

(2)  Department  of  Natural  Resources: 
Burning  Permit.  RCW  76.04.150  &  .170 
Dumping  Permit,  RCW  76.04.242 
Operating  Permit  for  Machinery,  RCW 

76.04.275 
Cutting  Permit.  RCW  76.08.030 
Forest  Practice^.  RCW  76.09.060 
Right  of  Way  Clearing,  RCW  76.04.310 
Drilling  Permit,  RCW  78.52.120 

(3)  Regional  Air  Pollution  Control 
Agencies: 

New  Source  Construction  Approval. 

RCW  70.94.152 
Burning  Permit,  RCW  70.94.650 

(4)  Department  of  Fisheries: 
Hydraulic  Permit,  RCW  75.20 

(5]  Department  of  Game: 
Hydraulic  Permit,  RCW  75.20.100 

(6)  Department  of  Social  Health 
Services: 

Public  Sewage.  WAC  248.92 
Public  Water  Supply,  WAC  248.54 

(7)  Department  of  Labor  and 
Industries: 

Explosive  license,  RCW  70.74.135 
Blaster's  license.  WAC  296.52.040 
Purchaser's  license,  WAC  296.52.220 
Storage  Magazine  license,  WAC 
296.52.170 

(8)  Cities  and  Counties: 

New  Source  Construction  Approval. 

RCW  70.94.152 
Burning  Permit,  RCW  70.94.650 
Shoreline  Substantial  Development 

Permit.  RCW  90.58.140 
Zoning  and  Building  Permits,  Local 

Ordinances 

(f)  Where  applicable,  no  person  shall 
conduct  coal  exploration  operations 


which  result  in  the  removal  of  more  than 
250  tons  in  one  location  or  surface  coal 
mining  and  reclamation  operations 
without  first  obtaining  permits  required 
by  the  State  of  Washington. 

(g)  The  Secretary  shall  provide  a  copv 
of  the  decision  to  ^rant  or  deny  a  permit 
application  to  the  Washington 
Department  of  Natural  Resources,  the 
Department  of  Ecoiogy  and  to  the 
County  Department  of  Planning,  if  any. 
in  which  the  operatii  n  is  located. 

152.  Section  947.774  i»  added  to  read 
as  follows: 

§  947.774    RevMon;  renewal;  and  transfer, 
assignment,  or  sale  of  permit  rights. 

(a)  Part  774  of  this  chapter.  Revision; 
Renewal:  and  Transfer.  Assi^ment.  or 
Sale  of  Permit  Rights,  shall  apply  to  any 
such  actions  involving  surface  coat 
mining  and  reclamation  operations 
permits. 

(b)  Any  revision  to  the  approved 
permit  will  be  subject  to  review  and 
approval  by  OSM. 

(1)  Significant  revision  shall  be 
processed  as  if  they  are  new 
applications  in  accordance  with  the 
public  notice  and  hearing  provisions  of 
§§  773.13,  773.19(b)  (1)  and  (3),  and 
778.21  and  of  Part  775. 

(2)  OSM  shall  consider  the  following 
guidelines  in  determining  the  scale  or 
extent  of  the  proposed  permit  revision 
and  in  determining  whether  the  revision 
is  significant:  (i)  Possible  adverse 
impacts  to  reclamation  as  specified  in 
the  approved  plan:  (ii)  the 
environmental  effects  likely  to  result 
from  the  proposed  revision  including 
possible  changes  in  air  or  water  quality; 
(iii)  the  public  interest  in  the  operation, 
or  likely  interest  in  the  proposed 
revision;  (iv)  possible  adverse  impacts 
from  the  proposed  revision  on  fish  or 
wildlife,  endangered  species,  bald  or 
golden  eagles,  and  cultural  resources  or 
historic  sites;  (v)  possible  adverse 
impacts,  including  noise,  to  scenic  and 
aesthetic  resources:  (vi)  any  change 
which  would  adversely  affect  the  level 
of  protection  afforded  any  land,  facility 
or  place  designated  unsuitable  for 
mining;  (vii)  changes  in  production  or 
recoverability  of  the  coal  resource:  and 
(viii)  any  change  that  would  result  in  an 
alteration  in  the  post  mining  land  use. 

(3)  OSM  shall  make  every  effort  to  act 
on  an  application  for  permit  revision 
within  60  days  or  receipt  or  such  longer 
time  as  may  be  reasonable  under  the 
circumstances.  If  additional  time  is 
needed.  OSM  shall  notify  the  applicant 
that  the  application  is  being  reviewed, 
but  more  time  is  necessary  to  complete 
such  review,  setting  forth  the  reasons 
and  the  additional  time  that  is  needed. 
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(c)  In  addition  to  the  requirements  of 
Part  774  of  this  chapter,  any  person 
having  an  interest  which  is  or  may  be 
adversely  affected  by  a  decision  on  the 
transfer,  assignment,  or  sale  of  permit 
rights,  includmg  an  official  of  any 
Federal.  State,  or  local  government 
agency,  may  submit  written  comments 
on  the  application  to  the  Office  within 
thirty  days  of  either  the  publication  of 
the  newspaper  advertisement  required 
by  §  774.17(b)(2)  of  this  chapter  or 
receipt  of  an  administratively  complete 
application,  whichever  is  later. 

153.  Section  947.775  is  added  to  read 
as  follows: 

§  947.775    Administrative  and  Judicial 
review  of  decisJons. 

Part  775  of  this  chapter. 
Administrative  and  Judicial  Review  of 
Decisions,  shall  apply  to  all  decisions  on 
permits. 

§947.776    [Removed] 

154.  Section  947.776  is  removed. 


155.  Section  947.777  is  added  to  read 
as  follows: 

§  947.777    General  content  requirements 
for  permit  applications. 

Part  777  of  this  chapter,  General 
Content  Requirements  for  Permit 
Applications,  shall  apply  to  any  person 
who  applies  for  a  permit  to  conduct 
surface  coal  mining  and  reclamation 
operations. 

156.  Section  947.778  is  revised  to  read 
as  follows: 

§  947.778    Permit  applications— minimum 
requirements  for  legal,  financial, 
compliance,  and  related  information. 

Part  778  of  this  chapter.  Permit 
Applications — Minimum  Requirements 
for  Legal,  Financial,  Compliance,  and 
Related  Information,  shall  apply  to  any 
person  who  applies  for  a  permit  to 
conduct  surface  coal  mining  and 
reclamation  operations. 

§947.782    [Removed] 

157.  Section  947.782  is  removed. 


§947.786    (Removed] 

158.  Section  947.786  is  removed. 

§947.787    (Removed] 

159.  Section  947.787  is  removed. 

§947.788    (Removed] 

160.  Section  947.788  is  removed. 

§947.818    [Removed] 

161.  Section  947.818  is  removed. 

§947.826    [Removed] 

162.  Section  947.826  is  removed. 

§947.850    (Removed] 

163.  Section  947.850  is  removed. 

164.  Section  947.855  is  added  to  read 
as  follows: 

§947.855    Certification  of  blasters. 

Part  855  of  this  chapter.  Certification 
of  Blasters,  shall  apply  to  any  person 
who  conducts  coal  exploration  or 
surface  coal  mining  and  reclamation 
operations. 

(FR  Doc.  85-18382  Filed  8-2-85;  8:45  am) 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Budget  Deferrals 

To  the  Congress  of  the  United  States: 
In  accordance  with  the  Impoundment 

Control  Act  of  1974. 1  herewith  report 

one  new  deferral  of  budget  authority  for 

1985  totaling  $16,004,810.  The  deferral 

affects  an  account  in  the  United  States 

Information  Agency. 
The  datails  of  this  deferral  are 

contained  in  the  attached  report. 

Ronald  Reagan 

The  White  House. 

July  aa  1985. 

■aiMa  COM  iiio-«iHi 


385 


JMI 


CORTENTS  OF  SPECIAL  MESSAGE 

Mn  thousands  of  dollars^ 


Deferral  Met  db%-?S 


DEFERRALJ 


085-75 


ITCH 


Other  Independent  Agencies 

U.S.  Information  Agency 
*cQu<$1tion  and  construction  of  radio 
faculties 


Total,  deferrals. 


SUNHART  OF  SPECIAL  MESSAGES 
FOR  FT  I98S 

(In  thousands, of  dollars^ 


Eleventh  special  nessage: 

New  Items 

Revisions  to  previous  special  messages 

Effects  of  eleventh  special  message 

Amounts  from  previous  Special  Messages  that 
are  changed  by  this  message  (changes  noted 
above^ 

Subtotal,  rescissions  and  deferrals 

Amounts  from  previous  specia''  messages  that 
are  not  changed  by  this  message 

Total  amount  proposed  to  date  In  »^^ 
special  messages 


1.843.315 


BUDGET 
AUTHORITT 


16.005 


16.005 


RESCISSIONS 

DEFERRALS 

... 

If  .005 

... 

... 

... 

■U.I58? 

16.005 
15,3?3,?<'?  1/ 


1.8«3.315    1S.339.Z97 


1/   This  amount  includes  ♦1''0  minion  transmitted  by  the  Comptroller 
General  on  June  ?4,  1085.  for  the  General  Services  Administration. 


oerBUiAL  or  bodget  AimoiiiTT 

Report  Purauant  to  Section  1013  of  P.L.  93-344 


U.S.  Information  Agency 

Mew  bodqct  aDtborlty S  B^, 000,000 

(P.L.   9B-411) 

Bureaui 

Other  budqeiary  resoorces   8e,6€],342 

Appropriation  title  and  ayBboli 

Acquisition  and  conatruction  of 
radio  facilities   1/ 

67X0204 

0MB  Identification  code: 


I Total  bud9etarr  raaooreaa  173,663,34? 


Aaount  to  be  deferred: 
Part  of  yaar 

Bntlr*  year 


16,004,810 


'iLeqal  authority  (in  addition  to  sec. 
I   1013)t 


67-0204-0-1-154 


Crant  proqraa:' 


I  yes 


l-JTI  NO 


Type  of  account  or  fund: 


1 1  Annual 

)        I  Multiple-year 
inri  No-Ycar 


(expiration  date) 


1 

ITTI 

Antideficiency 

Act 

1 1 

Other 

Type  of  budget  authority: 

IXI 

Appropriation 

1   1 

Contract  authority 

1 1 

Other_ 

Justlftcationi  The  United  Ktatea  Inforaatlon  Agency  (USIA)  la  authorized  by 
the  United  States  Inforaation  and  Educational  Exchange  Act  of  1946,  as  amended 
(22  U.S.C.  1431,  et.  aeq.1,  the  Mutual  Educational  and  Cultural  Exchange  Act 
of  1961  (22  U.S.C.  24S1,  et.  aeq.).  Executive  Order  11034  of  June  25,  1962,  as 
amended,  and  Peorganization  Plan  No.  2  of  1977  to  carry  out  international 
coanunication,  cultural,  and  education  exchange  programs,  the  Appropriations 
Act  for  the  Departments  of  Co— area,  Juatice,  and  State,  the  Judiciary,  and 
related  agencies  for  the  fiscal  year  ending  September  30,  1985  (P.L.  98-411, 
approved  Auguat  30,  19B4) ,  appropriated  (85,000,000  to  remain  available  until 
expended  for  the  'Acquiaition  and  conatruction  of  radio  facilities'  account, 
primarily  to  enhance  the  voice  of  Amcrica'a  world-wide  broadcasting  system. 
It  is  estimated  that  $16,004,810  will  not  be  obligated  during  1985.  These 
funds  will  be  utilised  in  succeeding  yeara  for  major  conatruction  projecta 
included  in  the  •odernlsation  plan.  This  action  is  taken  purauant  to  the 
Antideficiency  Act  (31  O.S.C.  1512). 

Batl«ated  Prograa  Bffectt  None 

Outlay  Effect!  Hone 


1/   This  account  was  the  subject  of  a  aimllar  deferral  in  1984  (084-36). 

|FR  Doc.  85-18532  Filed  8-2-85;  8:45  am) 
BILUNO  COOE  3110-01-C 


5 


9 


< 
o 


p 

Z 

o 


o 


o 

3 

a. 

a: 

■< 

> 

c 

00 

B 

CB 
U1 


CD 


2 

o 

o" 
n 

CD 


M 


Monday 
August  5,  1985 


Part  IV 


Environmental 
Protection  Agency 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 
(AO-FRL-2855-1] 

Standards  of  Performance  for  New 
Stationary  Sources;  Appendix  B: 
Performance  Specification  4  for 
Continuous  Monitoring  of  Cartwn 
Monoxide  Emissions 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  The  purpose  of  this  action  is 
to  promulgate  "Performance 
Specification  4 — Specifications  and  Test 
Procedures  for  Carbon  Monoxide 
Continuous  Emission  Monitoring 
Systems  in  Stationary  Sources."  to  be 
added  to  Appendix  B  of  40  CFR  Part  60. 
This  specification  was  proposed  in  the 
Federal  Register  on  February  10. 1984 
(49  FR  5326).  The  intended  effect  is  to 
require  applicable  sources  in  oil 
refineries  as  specified  in  Subpart  J  of  40 
CFR  Part  60  to  install  and  operate 
continuous  emission  monitoring  systems 
(GEMS)  that  meet  the  prescribed 
performance  specification  (PS)  within  1 
year  of  the  promulgation  date.  An 
exemption  to  this  monitoring 
requirement  will  be  allowed  for  sources 
whose  normal  carbon  monoxide  (CO) 
emissions  can  be  shown  to  be  less  than 
10  percent  of  the  applicable  emission 
standard. 

EFFECTIVE  DATE:  August  5. 1985. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  judicial  review  of  the  action 
taken  by  this  notice  is  available  only  by 
the  filing  of  a  petition  for  review  in  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  within  60  days  of  today's 
publication  of  this  rule.  Under  section 
307(b)(2)  of  the  Clean  Air  Act.  the 
requirements  that  are  the  subject  of 
today's  notice  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 
brought  by  EPA  to  enforce  these 
requirements. 

addresses:  Docket.  A  docket,  number 
A-79-03.  containing  information 
considered  by  EPA  in  development  of 
this  rulemaking,  is  available  for  public 
inspection  between  8:00  a.m.  and  4:00 
p.m..  Monday  through  Friday,  at  EPA's 
Central  Docket  Section  (LE-131).  West 
Tower  Lobby,  Gallery  1.  401  M  Street, 
SW..  Washington,  D.C.  20460.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT: 

Foston  Curtis  or  Roger  T.  Shigehara, 
Emission  Measurement  Branch, 
Emission  Standards  and  Engineering 


Division  (MD-19),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  Carolina  27711.  telephone 
(919)  541-2237. 
SUPPLEMENTARY  INFORMATION: 

I.  The  Rulemaking 

Performance  Specification  4  will  be 
used  to  evaluate  the  acceptability  of  CO 
CEMS  at  oil  refineries.  It  contains 
installation  specifications^esting  and 
data  reduction  procedures,  and 
performance  limits  for  monitor 
calibration  drift  and  relative  accuracy 
(RA).  Most  facilities,  however,  will 
qualify  for  a  monitoring  exemption  and 
will  not  have  to  install  monitors.  This 
exemption  will  be  allowed  when  normal 
CO  emission  levels  can  be  shown  to  be 
less  than  10  percent  of  the  emission 
standard. 

This  rulemaking  does  not  impose 
emission  measurement  requirements 
beyond  those  specified  in  the  current 
regulations,  nor  does  it  change  the 
emission  standard  or  make  it  more 
stringent.  Rather,  this  rulemaking  will 
bring  into  effect  the  continuous 
monitoring  requirements  to  which  the 
affected  facilities  are  already  subject. 

II.  Public  Participation 

Performance  Specification  4  was 
proposed  and  published  in  the  Federal 
Register  on  February  10, 1984  (49  FR 
5326).  The  opportunity  to  request  a 
public  hearing  was  presented  to  provide 
interested  persons  the  opportunity  for 
oral  presentation  of  data,  views,  or 
arguments  concerning  the  proposed  test 
methods,  but  no  person  desired  to  make 
an  oral  presentation.  The  public 
comment  period  was  from  February  10, 
1984,  to  April  25, 1984.  Four  comment 
letters  were  received  concerning  issues 
relative  to  the  proposed  specification. 
The  comments  have  been  carefully 
considered  and,  where  determined  to  be 
appropriate  by  the  Administrator, 
changes  have  been  made. 

III.  Significant  Comments  and  Changes 
to  the  Proposed  Rulemaking 

Four  comment  letters  were  received 
on  the  proposed  PS.  The  major 
comments  and  responses  are 
summarized  in  this  preamble.  Some  of 
the  comment  letters  contained  multiple 
comments.  The  significant  comments 
and  subsequent  changes  to  the  proposed 
specification  are  listed  here. 

1.  One  commenter  thought  the 
proposed  PS  lacked  sufficient  test 
requirements  to  allow  a  complete 
evaluation  of  the  acceptability  of  CEMS. 
The  commenter  was  disturbed  that  RA 
may  be  conducted  over  a  very  limited 
range  of  operating  conditions  and 
emission  rates,  no  response  time  is 


specified,  and  the  calibration  drift  (CD) 
test  does  not  check  accuracy  and 
linearity  over  the  entire  instrument 
range. 

The  specifications  are  not  designed 
for  long-term  CEMS  evaluation  nor  for 
continual  compliance  but  to  provide  the 
initial  check  of  the  instrument's 
capabilities  at  the  time  of  installation. 
The  EPA  is  currently  investigating 
quality  assurance  procedures  to 
determine  whether  CEMS  produce 
acceptable  data  on  a  day-to-day  basis 
and  whether  continual  compliance  will 
be  necessary.  At  the  present  time,  the 
Agency  feels  that  CEMS  data  accuracy 
and  representativeness  can  be 
demonstrated  sufficiently  by  RA  and  CD 
tests.  A  more  in-depth  evaluation  of  the 
CEMS  at  the  discretion  of  the  operator  is 
encouraged,  but  this  additional  testing 
need  not  be  mandated  since  the  overall 
quality  of  monitor  data  can  be 
determined  by  the  RA  and  CD  tests. 

2.  Two  commenters,  whose  facilities 
employ  high  efficiency  catalyst 
regenerators,  sought  relief  from  the 
continuous  monitoring  requirements 
because  their  CO  emission  levels  are 
typically  less  than  10  percent  of  the 
emission  standard.  To  these  facilities, 
economic  advantage  and  normal 
operation  of  the  regenerators  depend 
upon  maintaining  low  levels  of  CO 
emissions.  The  requirement  to  install 
CO  monitors  where  emission  levels 
border  on  the  detection  limits  of  many 
instruments  was  thought  to  create  a 
burdensome  and  unjustifiable  expense. 

In  1982,  one  of  the  commenters 
petitioned  the  EPA  for  a  waiver  of  the 
monitoring  requirements.  The  Agency 
responded  that  a  decision  would  be 
made  during  the  4-year  review  of  the 
petroleum  refineries  regulation 
scheduled  for  the  1984  fiscal  year.  The 
commenter  thought  a  waiver  privilege 
similar  to  that  offered  fossil  fuel-fired 
steam  generators  under  40  CFR 
60.45(b)(3)  was  reasonable.  This 
regulation  waives  the  requirement  for  a 
nitrogen  oxide  (NO,)  CEMS  when 
emissions  can  be  shown  to  be  less  than 
70  percent  of  the  standard. 

The  other  commenter  thought  high 
efficiency  regenerators  should  be 
exempted  from  the  CO  monitoring 
requirement  in  favor  of  a  temperature 
monitoring  requirement  immediately 
downstream  of  the  regenerator  cyclones. 
It  was  felt  that  this  would  adequately 
satisfy  the  CO  emission  monitoring  and 
be  more  economical  and  reliable. 

The  Agency  considers  these  waiver 
requests  for  high  efficiency  regenerators 
to  be  reasonable  and  feels  an 
exemption,  based  on  emissions  below  a 
percentage  of  the  standard,  is  the  best 
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approach.  Since  these  regenerators 
typically  emit  CO  at  levels  less  than  10 
petxent  of  the  standard,  a  waiver  clause 
exempting  sources  from  the  CO 
monitoring  requirement,  if  the  average 
CO  emissions  can  be  shown  to  be  less 
than  0.005  percent  over  a  30-day  period, 
is  being  added  to  §  60.105(a)(2). 

3.  Another  commenter  was  opposed  to 
CO  CEMS  because  they  were  thought  to 
be  unreliable,  costly  to  operate  and 
maintain,  require  sophisticated  sample 
conditioning  and  delivery  systems,  and 
require  the  constant  attention  of  trained 
personnel.  An  EPA  field  study  was  cited 
to  show  that  carbon  dioxide  (CO2),  NO,, 
and  sulfur  oxides  interfere  with  some 
analyzers  and  special  precautions  have 
to  be  taken  to  eliminate  these 
interferences.  The  commenter 
recommended  delaying  promulgation  of 
PS  4  until  after  sufficient  trial  on-line 
operating  experience  has  been  obtained 
in  using  CO  CEMS  at  petroleum 
refineries.  Until  that  time,  the 
commenter  recommended  Draeger  tubes 
or  Orsat  analysis  as  sufficient 
substitutes. 

The  results  to  the  cited  EPA  field 
study  showed  that  reliable  CO  monitors 
with  good  drifCcontrol  are  available  for 
use  at  petroleum  refineries.  While  two 
of  the  four  evaluated  CEMS  developed 
technical  problems  and  could  not  be 
fully  tested,  the  remaining  two  operated 
with  minimal  malfunctions  over  an  11- 
month  period.  Of  the  type  successfully 
tested,  CO2  is  the  only  likely 
interference,  and  its  effect  is  small  and 
correctable.  There  is  no  need  to  delay 
the  promulgation  of  PS  4  in  light  of  this 
favorable  long-term  evaluation  of  CO 
CEMS. 

IV.  Administrative 

The  docket  is  an  organized  and 
complete  file  of  the  information 
considered  by  EPA  in  the  development 
of  this  rulemaking.  The  docket  is  a 
dynamic  file,  since  material  is  added 
throughout  the  rulemaking  development. 
The  docketing  system  is  intended  to 
allow  members  of  the  public  and 
industries  involved  to  identify  readily 
and  locate  documents  so  that  they  can 
intelligently  and  effectively  participate 
in  the  rulemaking  process.  Along  with 
the  statement  of  basis  and  purposes  of 
the  proposed  and  promulgated  rule  and 
EPA  responses  to  significant  comments, 
the  contents  of  the  docket  will  serve  as 
the  record  in  case  of  judicial  review 
(Section  307(d)(7)(A)l. 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and,  therefore,  subject  to  the 
requirement  of  a  regulatory  impact 
analysis.  This  regulation  is  not  major 
because  it  will  not  have  an  annual  effect 


on  the  economy  of  $100  million  or  more; 
it  will  not  result  in  a  major  increase  in 
costs  or  prices:  and  there  will  be  no 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

An  economic  impact  analysis 
performed  for  sulfur  dioxide  monitoring 
at  the  affected  fluid  catalytic  cracking 
units  at  petroleum  refineries  has  shown 
an  insignificant  impact  on  small 
businesses.  The  impact  of  CO 
monitoring  is  expected  to  be  the  sam6. 
Therefore,  pursuant  to  the  provisions  of 
5  U.S.C.  605(b).  I  hereby  certify  that  the 
attached  rule  will  not  have  a  significant 
economic  impact  on  small  entities. 

This  rule  was  submitted  to  the  Office 
of  Management  and  Budget  (0MB)  for 
review  as  required  by  Executive  Order 
12291.  Any  written  comments  from  0MB 
and  any  written  EPA  responses  are 
available  in  the  docket. 

This  rulemaking  is  issued  under  the 
authority  of  sections.  111.  114,  and 
301(a)  of  the  Clean  Air  Act,  as  amended 
(42  U.S.C.  7411,  7414,  and  7601(a)). 

List  of  sulijects  in  40  CFR  Part  60 

Air  pollution  control.  Reporting  and 
recordkeeping  requirements. 
Incorporation  by  reference. 
Intergovernmental  relations,  Petroleum. 

Dated:  June  25. 1985. 
Lee  M.  Thomas. 
Administrator. 

PART  60— {AMENDED] 

40  CFR  Part  60  is  amended  as  follows: 

1.  The  Authority  for  40  CFR  Part  60 
continues  to  read  as  follows: 

Authority:  Sees.  111.  114.  and  301(a)  of  the 
Clean  Air  Act  as  amended  (42  U.S.C.  7411. 
7414,  7601(a)). 

§60.105    [Amended] 

2.  Section  60.105  is  amended  by 
adding  the  following  sentence  to 

paragraph  (a)(2):  (a)  *  *  * 

(2)*  *  *  Installation  of  carbon 
monoxide  (CO)  continuous  monitoring 
systems  is  not  required  if  the  owner  or 
operator  files  a  written  request  for 
exemption  to  the  Administrator  and 
demonstrates,  by  the  exemption 
performance  test  described  below,  that 
the  average  CO  emissions  are  less  than 
10  percent  of  the  applicable  standard 
listed  in  §  60.103.  The  exemption 
performance  test  shall  consist  of 
continuously  monitoring  CO  emissions 
for  30  days  using  an  instrument  that 
meets  the  requirements  of  Performance 
Specification  4  of  Appendix  B,  except 
the  span  value  shall  be  100  ppm  instead 


of  1000  ppm,  and  if  required,  the  relative 
accuracy  limit  shall  be  10  percent  or  5 
ppm,  whichever  is  greater. 

•  •  •  •  « 

Appendix  B — Performance 
Specincations 

3.  By  adding  Performance 
Specification  4  to  Appendix  B  as 
follows: 

Performance  SpeciRcation  4 — Specification* 
and  Test  Procedures  for  Cartwn  Monoxide 
Continuous  Emission  Monitoring  Systems  ia 
Stationary  Source* 

7.  Applicability  and  Principle 

1.1  Applicability.  This  specification  is  to 
be  used  for  evaluating  the  acceptability  of 
carbon  monoxide  (CO)  continuous  emission 
monitoring  systems  (CEMS)  at  the  time  of  or 
soon  after  installation  and  whenever 
speciHed  in  an  applicable  subpart  of  the 
regulations. 

This  specification  is  not  designed  to 
evaluate  the  installed  CEMS  performance 
over  an  extended  period  of  time  nor  does  it 
identify  specific  calibration  techniques  and 
other  auxiliary  procedures  to  assess  CEMS 
performance.  The  source  owner  or  operator, 
however,  is  responsible  to  calibrate, 
maintain,  and  operate  the  CEMS.  To  evaluate 
CEMS  performance,  the  Administrator  may 
require,  under  section  114  of  the  Act,  the 
source  owner  or  operator  to  conduct  CEMS 
performance  evaluations  at  other  times 
besides  the  initial  test.  See  Section  60.13(c). 

The  defmitions,  installation  specifications, 
test  procedures,  data  reduction  procedures 
for  determining  calibration  drifts  (CO)  and 
relative  accuracy  (RA).  and  reporting  of 
Performance  Specification  2  (PS  2),  sections  2. 
3,  5. 6.  8.  and  9  apply  to  this  specification. 

1.2  Principle.  Reference  method  (RM),  CD. 
and  RA  tests  are  conducted  to  determine  that 
the  CEMS  conforms  to  the  specification. 

2.  Performance  and  Equipment  Specifications 

2.1  Instrument  Zero  and  Spaa  This 
specification  is  the  same  as  Section  4.1  of 
PS  2. 

2.2  Calibration  Drift.  The  CEMS 
calibration  must  not  drift  or  deviate  from  the 
reference  value  of  the  calibration  gas.  gas 
cell,  or  optical  filter  by  more  than  5  percent  of 
the  established  span  value  for  6  out  of  7  test 
days  (e.g..  the  established  span  value  is  1000 
ppm  for  Subpart )  affected  facilities). 

2.3  Relative  Accuracy.  The  RA  of  the 
CEMS  shall  be  no  greater  than  10  percent  of 
the  mean  value  of  the  RM  test  data  in  terms 
of  the  units  of  the  emission  standard  or  5 
percent  of  the  applicable  standard,  whichever 
is  greater. 

3.  Relative  Accuracy  Test  Procedure 

3.1  Sampling  Strategy  for  RM  Tests. 
Correlation  of  RM  and  CEMS  Data.  Number 
of  RM  Tests,  and  Calculations.  These  are  the 
same  as  PS  2.  Sections  7.1. 7.2. 7.3.  and  7.5, 
respectively. 

3.2  Reference  Methods.  Unless  otherwise 
specified  in  an  applicable  subpart  of  the 
regulation.  Method  10  is  the  RM  for  this  PS.  A 
test  method  that  does  not  use  a  nondispersive 
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infrared  analyzer  (NDIR)  is  being  developed 
and  evaluated  to  later  serve  as  the  RM  for 
those  CEMS  utilizing  an  NDIR.  In  the 
meantime.  NDIR  CEMS  meeting  the 
specifications  of  Method  10  are  exempted 
from  the  RA  tests,  but  not  the  CD  test. 
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Cn  hdex  and  Finding*  AMi 18.00 
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The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
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issuing  agency. 
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issue,  or  $1.50  for  each  group  of  pages  as  actually  bound.  Remit 
check  or  money  order,  made  payable  to  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington.  DC 
20402. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

Questions  and  requests  for  specific  information  may  be  directed 
to  the  telephone  numbers  listed  under  INFORMATION  AND 
ASSISTANCE  in  the  READER  AIDS  section  of  this  issue. 

How  To  Cite  This  Publication:  Use  the  yolume  number  and  the 
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THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND  HOW  TO  USE  IT 


FOR:  Any  person  who  uses  the  Federal  Register  and 

Code  of  Federal  Regulations. 

WHO:         The  Office  of  the  Federal  Register. 


WHAT: 


WHY: 


Free  public  briefings  (approximately  2  1/2  hours) 
to  present: 

1.  The  regulatory  process,  with  a  focus  on  the 
Federal  Register  system  and  the  public's  role 
in  the  development  of  regulations. 

2.  The  relationship  between  the  Federal  Register 
and  Code  of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal 
Register  documents. 

4.  An  introduction  to  the  finding  aids  of  the 
FR/CFR  system. 

To  provide  the  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations 
which  directly  affect  them.  There  will  be  no 
discussion  of  specific  agency  regulations. 


WASHINGTON.  DC 

WHEN: 
WHERE: 

RESERVATIONS: 


September  6  and  27;  at  9  am 
(identical  sessions). 

Office  of  the  Federal  Register.  First 
Floor  Conference  Room,  1100  L 
Street  NW..  Washington.  DC. 

Call  Martin  Franks.  Workshop 
Coordinator.  202-523-5239. 


FUTURE  WORKSHOPS: 


Additional  workshops  are  scheduled 
bimonthly  in  Washington  starting  in 
November.  The  January  1988 
workshop  will  include  facilities  for 
the  hearing  impaired.  Dates  will  be 
announced  later. 
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PROPOSED  RULES 
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Agriculture  Department 

See  also  Agricultural  Marketing  Service. 
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PROPOSED  RULES 
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31732         Michigan;  correction 

Commerce  Department 

See  Foreign-Trade  Zones  Board;  International 
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Information  Service;  Patent  and  Trademark  Office. 


Customs  Service 

RULES 

Tariff  classifications: 
31707         Lace  curtain  material 

Defense  Department 

See  Air  Force  Department;  Engineers  Corps. 

Drug  Enforcement  Admintstratfon 
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31785         The  Apothecary 
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NOTICES 

Adjustment  assistance: 
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31791  Simpson  Timber  Co.  et  al. 
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31787         Quality  control  program;  inquiry 

31792  Quality  control  program;  meeting 
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See  Federal  Energy  Regulatory  Commission. 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc: 
31759        Malheur  Lake,  OR 

Environmental  Protection  Agency 

PROPOSED  RULES 

Air  quality  planning  purposes;  designation  of  areas: 
31732        Illinois 

NOTICES 

Pesticide,  food,  and  feed  additive  petitions: 
31772        E.I.  du  Pont  de  Nemours  &  Co.  et  aL 

Pesticide  registration,  cancellation,  etc.: 
31771         Caschem,  Inc. 
31771         E.I.  du  Pont  de  Nemours  &  Co.  et  al. 

Pesticides;  emergency  exemption  applications: 
31767         Anilazine,  etc. 

31769  Permethrin,  etc. 

Pesticides;  experimental  use  permit  applications: 

31770  BASF  Wyandotte  Corp.  et  al. 

Toxic  and  hazardous  substances  control: 
31770         Premanufacture  exemption  approvals 

Federal  Aviation  Administration 

RULES 
31706     Transition  areas  and  control  zones 

PROPOSED  RULES 

Airworthiness  standards: 
31725         Transport  category  airplanes:  flight  after 

structural  failure;  advance  notice  withdrawn 
31724     Rulemaking  petitions;  summary  and  disposition 

Federal  Communications  Commission 

RULES 

Radio  broadcasting: 
31721         FM  broadcast  assignments;  increased  availability 
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PROPOSED  RULES 
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31747         Central  office  equipment  and  interexchange  plant 
costs:  separations  procedures 

31749  MTS  and  WATS  market  structure,  etc.;  end  user 
service  order  processing  expenses,  allocation  and 
recovery 

31750  MTS  and  WATS  market  structure:  experimental 
unified  interstate  and  intrastate  access  charge 
tariff  (Florida  Plan) 

31738         MTS  and  WATS  market  structure,  etc.;  local 
telephone  service  assistance  for  low  income 
households 
NOTICES 
31773     Agency  information  collection  activities  under 
OMB  review  (2  documents) 

Federal  Energy  Regulatory  Comntission 

NOTICES 

Natural  gas  certificate  filings: 
31759         ANR  Pipeline  Co.  et  al.* 
31763         Columbia  Gas  Transmission  Corp.  et  al. 

Small  power  production  and  cogeneration  facilities; 

qualifying  status: 
31762         AES  Placenta.  Inc..  et  al. 

Federal  Maritime  Commission 

RULES 

Tariffs  filed  by  common  carriers  in  foreign 
commerce  of  U.S.: 
31720         Co-loading  practices  by  non-vessel-operating 
common  carriers 

Federal  Railroad  Administration 

NOTICES 

Exemption  petitions,  etc.: 
31814         Algers.  Winslow  &  Western  Railway  Co.  et  al. 


Federal  Reserve  System 

NOTICES 

Bank  holding  company  applications,  etc.: 

Central  Fidelity  Banks.  Inc..  et  al. 

Community  Bank  System.  Inc..  et  al. 

Consorcio  Invesionista  Marcantil  Y  Agricola. 

C.A..  et  al. 

First  Railroad  &  Banking  Co. 

Sterling  Bancshares,  Inc. 

Wenona  Bancorp,  Inc..  et  al. 
Meetings:  Sunshine  Act 


PROPOSED  RULES 

Human  drugs: 
31726         New  drug  and  antibiotic  application  review;  user 
charge 
NOTICES 

31776     Green  beans,  canned;  identity  standard  deviation: 
market  testing  permit;  correction 
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31775 
31776 
31815 


31828 
31776 

31777 


31709 
31708 


Foreign-Trade  Zones  Board 

NOTICES 

Applications,  etc.: 

31756 

Michigan 

31756 

Ohio 

31757 

South  Carolina 

Rsh  and  Wildlife  Service 

PROPOSED  RULES 

Migratory  bird  hunting: 

Federal  Indian  reservations.  Indian  territory,  and 

ceded  lands:  guidelines 
NOTICES 

Agency  information  collection  activities  under 
OMB  review  (2  documents) 
Comprehensive  conservation  plan/environmental 
statements:  availability,  etc.: 

Kenai  National  Wildlife  Refuge,  AK 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Iron  hydrogenated  dextran  injection 
Tylosin 


Health  and  Hunun  Services  Department 

See  also  Centers  for  Disease  Control;  Child 
Support  Enforcement  Office:  Food  and  Drug 
Administration. 
RULES 

Grants,  administration: 
31715         Audit  requirements  for  Stale  and  local 
governments 

Interior  Department 

See  Fish  and  Wildlife  Service;  Indian  Affairs 
Bureau;  Land  Management  Bureau:  Minerals 
Management  Service;  National  Park  Service; 
Surface  Mining  Reclamation  and  Enforcement 
Office. 

internal  Revenue  Service 

RULES 

Income  taxes: 
31712         Property  transferred  in  connection  with 
performance  of  services 

international  Development  Cooperation  Agency 

See  Agency  for  International  Development. 

international  Trade  Administration 

NOTICES 
Countervailing  duties: 

31757  Prestressed  concrete  steel  wire  strand  from 
South  Africa 

Meetings; 

31758  Telecommunications  Equipment  Technical 
Advisory  Committee 

Justice  Department 

See  Antitrust  Division;  Drug  Enforcement 
Administration. 

Labor  Department 

See  also  Employment  and  Training  Administration: 
Occupational  Safety  and  Health  Administration. 
NOTICES 
31787     Agency  information  collection  activities  under 
OMB  review 

Land  Management  Bureau 

PROPOSED  RULES 

Recreation  management: 
31734         Wilderness  areas,  designated:  mining  operation 
plans  review  process 

NOTICES 

Classification  and  leasing  of  public  lands: 
31777         Oregon 
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Meetings:  %^ 
31778         Craig  District  Advisory  Council 

Sale  of  public  lands: 
31778         California 

Wilderness  areas;  characteristics,  inventories,  etc.: 
31778         Utah 

Maritime  Administration 

PROPOSED  RULES 
31735     Carriage  of  bulk  preference  cargoes;  determination 
of  fair  and  reasonable  rates 


Mexico  and  United  States,  International 
Boundary  and  Water  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 
Rio  Grande  Canalization  project,  TX 


Railroad  Retirement  Board 

NOTICES 
31797,    Agency  information  collection  activities  under 
31798     OMB  review  (3  documents) 


31784 


31779 


31758 

31779 
31779 


31780 

31781- 

31783 


31759 


31795 

31794 
31797 
31815 
31794 


31792 
31793 
31793 


Minerals  Management  Service 

NOTICES 

Agency  information  collection  activities  under 
OMB  review 

National  Oceanic  and  Atmospheric 
Administration 

NOTICES 

Meetings: 
Oceans  and  Atmosphere  National  Advisory 
Committee 

National  Parit  Service 

NOTICES 

Agency  information  collection  activities  under 

OMB  review 

Environmental  statements;  availability,  etc.: 

Hot  Springs  National  Park,  AR 
Historic  Places  National  Register  pending 
nominations: 

Connecticut  et  al. 
National  Historic  Landmarks;  proposed  boundaries 
[7  documents) 

National  Technical  Information  Service 

NOTICES 

Patent  licenses,  exclusive: 
American  Cyanamid  Co. 

Nuclear  Regulatory  Commission 

NOTICES 

Applications,  etc.: 

Northeast  Nuclear  Energy  Co.  et  al 
Environmental  statements;  availability,  etc.: 

General  Public  Utilities  Nuclear  Corp. 

Umetco  Minerals  Corp. 
Meetings;  Sunshine  Act 
Regulatory  guides;  issuance,  availability,  and 
withdrawal 

Occupational  Safety  and  Health  Administration 

NOTICES 

Slate  plans;  standards  approval,  etc.: 
Alaska 
Nevada 
Oregon 


31798 


31799 
31800 
31798 
31801 
31805 


31804 
31802 


Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities  under 

OMB  review 

Applications,  etc.: 

Chase  Manhattan  Bank.  N.A. 

Pierson,  Heldring,  &  Pierson,  N.V. 

Salomon  Brothers  Mortgage  Securities  V,  Inc. 

Securities  Investor  Protection  Corp. 

State  Street  Bank  &  Trust  Co. 
Self-regulatory  organizations:  proposed  rule 
changes: 

Options  Clearing  Corp. 

Philadelphia  Stock  Exchange,  Inc. 


State  Department 

NOTICES 

International  conferences: 
31807        Private-sector  representatives  on  U.S.  delegations 

Surface  Mining  Reclamation  and  Enforcement 
Office 

NOTICES 

31784     Agency  information  collection  activities  under 
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Federal  Register 

Vol.  50.  No.  151 
Tuesday,  August  6,  1985 

TiUe  3— 

The  President 


Presidential  Documents 


Proclamation  5360  of  August  2,  1965 

Freedom  of  the  Press  Day,  1985 


/^ 


|FR  Doc.  85-18764 

Filed  06-05-65:  ia04  am| 

Billing  code  3195-01-M 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Freedom  of  the  press  is  one  of  our  most  important  freedoms  and  also  one  of 
our  oldest.  In  the  form  of  the  First  Amendment  it  is  permanently  embedded  in 
our  Constitution,  but  its  roots  go  back  to  colonial  America  and  indeed  to  the 
traditional  laws  and  customs  of  England. 

Two  hundred  and  fifty  years  ago.  on  August  4.  1735.  one  of  the  landmark 
events  of  American  legal  history  occurred  when  a  court  exonerated  the 
newspaper  publisher  John  Peter  Zenger.  who  had  been  accused  of  sedition 
because  of  his  zeal  in  uncovering  official  corruption.  Since  then,  his  case  has 
become  a  symbol  of  our  Nation's  continuing  commitment  to  maintaining 
freedom  of  the  press. 

Today,  our  tradition  of  a  free  press  as  a  vital  part  of  our  democracy  is  as 
important  as  ever.  The  news  media  are  now  using  modem  techniques  to  bring 
our  citizens  information  not  only  on  a  daily  basis  but  instantaneously  as 
important  events  occur.  This  flow  of  information  helps  make  possible  an 
informed  electorate  and  so  contributes  to  our  national  system  of  self-govern- 
ment. Freedom  of  the  Press  Day  is  an  appropriate  time  to  remember  the 
contributions  a  free  press  has  made  and  is  continuing  to  make  to  the  develop- 
ment of  our  Nation. 

In  recognition,  the  Congress,  by  House  Joint  Resolution  164.  has  designated 
August  4.  1985,  as  "Freedom  of  the  Press  Day"  and  authorized  and  requested 
the  President  to  issue  a  proclamation  in  observance  of  this  event. 

NOW,  THEREFORE.  I.  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  August  4.  1985.  as  Freedom  of  the  Press  Day.  I 
call  upon  the  people  of  the  United  States  to  observe  this  occasion  with 
appropriate  ceremonies  and  activities. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  second  day  of 
August,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-five,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  tenth. 
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Rules  and  Regulations 


Federal  Register 
Vol.  SO.  No.  151 

Tuesday,  August  6,  1985 


This  section  of  the  FEDERAL  REGISTER 
contains  regutatory  documents  having 
general  appHcabOity  and  legai  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  m 
published  under  50  titles  pursuant  to  44 
U.S.C.    1510. 

The  Code  of  Federai  Regulations  ie  soKJ 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 

W©©K. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  S«rvfe« 

7  CFR  Part  908 

[Valencia  Orange  Re^.  356] 

Valencia  Oranges  Grown  in  Arizona 
and  Designated  Part  of  California; 
Limitation  of  Handling 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

summary:  Regulation  356  establishes 
the  quantity  of  fresh  California-Arizona 
Valencia  oranges  that  may  be  shipped 
to  market  during  the  period  August  9-15, 
1985.  The  regulation  is  needed  to 
provide  for  orderly  marketing  of  fresh 
Valencia  oranges  for  the  period 
specified  due  to  the  marketing  situation 
confronting  the  orange  industry. 
EFFECTIVE  DATE:  Regulation  356 
(§  908.656)  is  effective  for  the  period 
August  9-15, 1985. 

FOR  FURTHER  INFORMATION  CONTACT 
William  J.  Doyle,  Chief,  Fruit  Branch, 
F&V.  AMS,  USDA.  Washington,  DC 
20250,  telephone:  202-447-5975. 
SUPPLEMENTARY  INFORMATION: 

Findings 

This  rule  has  been  reviewed  under 
USDA  procedures  and  Executive  Order 
1229J  and  has  been  designated  a  "non- 
major"  rule.  William  T.  Manley,  Deputy 
Administrator,  Agricultural  Marketing 
Service,  has  certified  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

The  regulation  is  issued  under 
Marketing  Order  No.  908,  as  amended  (7 
CFR  Part  908),  regulating  the  handling  of 
Valencia  oranges  grown  in  Arizona  and 
designated  part  of  California.  The  order 
is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 


amended  (7  U.S.C.  601-674).  The  action 
is  based  upon  the  recommendations  and 
information  submitted  by  the  Valencia 
Orange  Administrative  Committee 
(VOAC)  and  upon  available 
information.  It  is  hereby  found  that  this 
action  will  tend  to  effectuate  the 
declared  policy  of  the  act. 

The  regulation  is  consistent  with  the 
marketing  policy  for  1984-85.  The 
committee  met  pubhcly  on  July  30, 1985, 
to  consider  the  current  and  prospective 
conditions  of  supply  and  demand  and 
recommended  a  quantity  of  Valencia 
oranges  for  the  specified  week.  The 
committee  reports  that  demand  for 
Valencia  oranges  is  good  on  smaller 
sizes,  but  has  dropped  off  somewhat  on 
the  larger  size  fruit. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  prehminary  notice, 
engage  in  public  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553),  because  there  is 
insufficient  time  between  the  date  when 
information  upon  which  the  regulation  is 
based  became  available  and  the 
effective  date  necessary  to  effectuate 
the  declared  policy  of  the  act.  Interested 
persons  were  given  an  opportunity  to 
submit  information  and  views  on  the 
regulation  at  an  open  meeting.  To 
effectuate  the  declared  policy  of  the  act, 
it  is  necessary  to  make  the  regulatory 
provisions  effective  as  specified,  and 
handlers  have  been  notified  of  the 
regulation  and  its  effective  date. 

List  of  Subjects  in  7  CFR  Part  908 

Marketing  agreements  and  orders, 
California,  Arizona,  Oranges  (Valencia). 

PART  908  [AMENDED] 

1.  The  authority  citation  for  Part  7 
CFR  908  continues  to  read  as  follows: 

Authority:  (Sees.  1-19.  46  Stat.  31,  as 
amended;  7  U.S.C.  601-674). 

2.  Section  908.656  is  added  to  read  as 
follows: 

§  908.656    Valencia  Orange  Regulation  356. 

The  quantities  of  Valencia  oranges 
grown  in  California  and  Arizona  which 
may  be  handled  during  the  period 
August  9, 1985.  through  August  15, 1985, 
are  established  as  follows: 

(a)  District  1:  312.000  cartons; 

(b)  District  2:  48a000  cartons; 

(c)  District  3:  Unlimited  cartons. 


Dated:  August  1. 1985. 
Thomas  R.  Cl«k. 

Deputy  Director.  Fruit  and  Vegetable 
Division.  Agricultural  Marketing  Service. 
[FR  Doc.  85-18647  Filed  8-5-85;  8:45  am) 

BIUJNO  CODE  MKMO-M 


7  CFR  Part  1050 

Milk  in  the  Central  lUinois  Marketing 
Area;  Order  Terminating  Certain 
Provisions  of  the  Order 

AQENCv:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Termination  of  certain  rules. 

SUMMARY:  This  action  terminates  and 
removes  the  "reload  point"  definition 
from  the  Central  Illinois  milk  order. 
Such  action  will  permit  milk  to  be 
reloaded  on  the  premises  of  a 
manufacturing  plant  without  the 
operations  of  both  the  "reload  station" 
and  the  milk  plant  being  combined  and 
considered  a  single  supply  plant  under 
the  order.  Prairie  Farms  Dairy.  Inc.  a 
cooperative  association  that  represents 
about  one-half  of  the  producers  who 
supply  milk  to  the  market,  requested  the 
action.  Such  termination  will  facilitate 
the  efficient  assembly  of  milk  from 
distant  farms  for  movement  to 
distributing  plants. 

EFFECTIVE  DATE:  August  1,  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  F.  Borovies,  Marketing  Specialist 
Dairy  Division,  Agricultural  Marketing 
Service,  U.S.  Department  of  Agriculture. 
Washington.  DC  20250.  (202)  447-2089. 

SUPPLEMENTARY  MFORMATtON:  Prior 
document  in  this  proceeding:  Notice  of 
Proposed  Suspension:  Issued  June  24, 
1985;  published  June  27, 1985  (50  FR 
26576). 

William  T.  Manley,  Deputy 
Administrator,  Agricultural  Mariceting 
Service,  has  certiHed  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Such  action  lessens  the 
regulatory  impact  of  the  order  on  certain 
milk  handlers  and  tends  to  ensure  the 
use  of  efficient  milk  marketing  practices. 

This  order  of  termination  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C  601  et 
seq.].  and  the  order  regulating  the 
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handling  of  milk  in  the  Central  Illinois 
marketing  area. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
June  27, 1985  {50  PR  26576)  concerning  a 
proposal  to  suspend  or  terminate  certain 
provisions  of  the  order.  Interested 
persons  were  given  an  opportunity  to 
nie  written  data,  views  and  arguments 
thereon  by  July  12. 1985.  In  response  to 
the  notice,  cooperatives  requested  that 
the  provisions  be  terminated  as  soon  as 
possible,  but  not  later  than  August  1. 
1985. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice,  the  comments  received,  and 
other  available  information,  it  is  hereby 
found  and  determined  that  the  following 
provisions  of  the  order  regulating  the 
handling  of  milk  in  the  Central  Illinois 
marketing  area  no  longer  tend  to 
effectuate  the  declared  policy  of  the  Act: 

Section  1050.19  (Reload  point)  in  i4s 
entirety. 

Statement  of  Consideration 

This  action  terminates  and  removes 
the  "reload  point"  defmition  from  the 
Central  Illinois  order  effective  August  1. 
1985. 

Under  the  current  order  provisions,  if 
milk  is  reloaded  on  the  premises  of  a 
milk  plant,  the  reloading  operations  are 
considered  to  be  a  part  of  the  supply 
plant's  total  operations,  i.e.,  the 
reloading  operations  are  combined  with 
the  processing  operations  of  the  milk 
plant  and  considered  a  single  facility. 

Suspension  of  this  definition  was 
requested  by  Prairie  Farms  Dairy.  Inc..  a 
cooperative  that  represents  about  one- 
half  of  the  producers  who  supply  milk  to 
the  market.  Proponent  asked  that  the 
provisions  be  suspended  indefinitely. 

The  notice  inviting  public  comments 
indicated  that  suspension  of  the 
defmition  for  an  indefinite  period  would 
not  be  appropriate.  It  stated  that  since  a 
fmding  could  not  be  made  that  the 
changed  marketing  conditions  are 
expected  to  be  temporary,  the  more 
appropriate  action  would  be  to 
terminate  the  defmition.  Hence,  the 
notice  invited  interested  parties  to 
comment  on  whether  the  "reload  point" 
definition  should  be  suspended,  and  if 
so.  what  period  of  time  should  be 
covered  by  the  suspension. 
Alternatively,  commentors  were  invited 
to  express  their  views  about  whether 
such  defmition  effectuates  the  purposes 
of  the  Act  in  light  of  the  current 
marketing  practices  of  handlers  and.  if 
not.  whether  termination  of  the 
defmition  would  be  more  appropriate. 

In  response  to  the  invitation.  Prairie 
Farms  asked  that  the  definition  be 
terminated.  Another  cooperative. 


Associated  Milk  Producers.  Inc..  which 
represents  most  of  the  other  producers 
who  supply  milk  to  the  market, 
supported  proponent's  request  for 
termination  of  the  order's  "reload  point" 
defmition.  Another  cooperative 
association  that  represents  producers 
who  supply  the  adjacent  Iowa  market 
opposed  the  suspension  action  and 
indicated  that  the  issue  should  be 
considered  at  a  public  hearing. 

This  action  is  warranted  because  the 
"reload  point"  defmition  prohibits 
Prairie  Farms  from  efficiently  marketing 
the  milk  of  65  producers  who  are  located 
in  the  vicinity  of  Preston.  Iowa,  and 
whose  milk  has  been  delivered  to  the 
cooperative's  bottling  plant  in  Peoria. 
Illinois,  for  many  years.  Because  of  the 
distance  involved,  it  is  more  efficient  to 
pump  the  milk  of  such  dairy  farmers 
from  the  small  farm  tankers  into  larger 
over-the-road  tankers  at  an  assembly 
point  near  the  production  area  for 
further  shipment  to  such  distributing 
plant.  The  only  such  facility  that  is 
available  to  provide  such  services  for 
the  cooperative  is  a  cheese 
manufacturing  plant.  However,  if  milk  is 
reloaded  on  the  premise  of  the  cheese 
plant,  the  reloading  operations  would  be 
considered  to  be  a  part  of  such  plant's 
total  operations  for  the  purpose  of 
applying  other  provisions  of  the  order. 

This  termination  order  will  permit  the 
cooperative  to  utilize  the  premises  of  the 
cheese  plant  to  conduct  its  reloading 
operations  and  thereby  avoid  the  costly 
adjustments  associated  with  locating  an 
appropriate  site  and  constructing  a 
separate  reload  station  of  its  own.  Thus, 
it  will  facilitate  the  efficient  assembly  of 
milk  from  distant  farms  for  delivery  to 
the  market's  distributing  plants. 

Termination  of  the  "reload  point" 
definition  is  not  an  issue  that  need  be 
considered  at  a  public  hearing.  The 
hearing  process  is  the  procedure  through 
which  proposed  amendments  to  orders 
are  considered  and  developed  to 
regulate  the  handling  of  milk.  In  this 
instance,  current  regulations  that  inhibit 
the  efficient  marketing  of  milk  are  being 
terminated  since  such  regulations  no 
longer  tend  to  effectuate  the  declared 
purpose  of  the  Act  in  view  of  current 
marketing  conditions. 

It  is  hereby  found  and  determined  that 
thirty  day's  notice  of  the  effective  date 
hereof  is  impractical,  unnecessary  and 
contrary  to  the  public  interest  in  that: 

(a)  Termination  of  the  provisions  is 
necessary  to  reflect  current  marketing 
conditions  and  to  assure  orderly 
marketing  conditions  in  the  marketing 
area  by  promoting  the  efficient 
assembling  of  milk  for  shipment  to 
distributing  plants; 


(b)  Termination  of  the  provisions  does 
not  require  of  persons  affected 
substantial  or  extensive  preparation 
prior  to  the  effective  date;  and 

(c)  Notice  of  proposed  rulemaking  was 
given  interested  parties  and  they  were 
afforded  an  opportunity  to  file  written 
data,  views  or  arguments  concerning 
this  action.  A  vast  majority  of  the 
producers  supplying  this  market  now 
favor  termination  of  the  "reload  point" 
definition. 

Therefore,  good  cause  exists  for 
terminating  the  aforesaid  provisions  of 
the  Central  Illinois  order  effective 
August  1. 1985. 

List  of  Subjects  in  7  CFR  Part  1050 

Milk  marketing  orders,  Milk.  Dairy 
Pioducts. 

PART  1050— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  1050  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended:  7  U.S.C.  601-674. 

//  is  therefore  ordered  That  the  aforesaid 
provisions  of  the  Central  Illinois  order  are 
hereby  terminated  as  follows: 

§  1050.19    IRemovedl 

Section  1050.19  (Reload  point)  is 
removed  in  its  entirety. 

Effective  date:  August  1. 1985. 

Signed  at  Washington.  DC.  on  July  31, 1985. 
Karen  K.  Darling, 

Acting  Assistant  Secretary.  Marketing  and 
Inspection  Services. 
|FR  Doc.  85-18645  Filed  8-5-85;  8:45  am) 
aiLLINO  CODE  S410-02-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adininistration 
14  CFR  Part  71 
(Airspace  Docket  No.  85-ASW-13] 

Alteration  of  Transition  Area  and 
Control  Zone:  Kllle«n,  TX 
agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  will  revise 
the  transition  area  and  control  zone  at 
Killeen.TX.  The  intended  effect  of  the 
amendment  is  to  provide  additional 
controlled  airspace  for  aircraft 
executing  new  standard  instrument 
approach  procedures  (SIAPs)  to  the 
Killeen  Municipal  Airport.  Hood  Army 
Air  Field,  and  Robert  Gray  Army  Air 
Field.  This  revision  is  necessary  since 
there  are  three  new  SIAPs  that  have 
been  developed  using  the  new  Gray 
Vortac  (GRK).  In  addition,  a  review  of 
this  airspace  revealed  the  necessity  to 
reconfigure  the  control  zone  and 
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transition  area.  This  action  will  reduce 
the  amount  of  controlled  airspace 
northwest  of  Robert  Gray  and  Hood 
Army  Air  Fields  and  result  in  additional 
controlled  airspace  as  necessary  to 
protect  the  existing  and  three  new 
SIAPs. 

EFFECTIVE  DATE:  0901  G.m.t..  September 
26, 1985. 

FOR  FUfTTHER  mFOmiATION  CONTACT: 

David  J.  Souder,  Airspace  and 
Procedures  Branch  (ASW-535),  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  P.O. 
Box  1689.  Fort  Worth,  TX  76101. 
telephone  (817)  877-2622. 

SUPPtfMENTARY  INFORMATION: 
History 

On  April  19, 1985.  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  alter  the 
Killeen.  TX,  transition  area  and  control 
xone  (50  FR  15578). 

Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  that 
proposed  in  the  notice.  Sections  71.171 
and  17.181  of  Part  71  of  the  Federal 
Aviation  Regulations  were  republished 
in  Handbook  7400.6A  dated  January  2, 
1985. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  alters  the 
transition  area  and  control  zone  at 
Killeen,  TX.  This  action  provides  the 
controlled  airspace  necessary  to  protect 
aircraft  conducting  instrument  flight 
rules  (IFR)  activity  at  Killeen  Municipal. 
Hood,  and  Robert  Gray  Airports. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexiblity  Act 


List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Control  zones, 
Transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  FAA  proposes  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a),  1510; 
ExecuUve  Order  10854:  49  U.S.C  106(g) 
(Revised  Pub.  L.  97-449,  January  12, 1983);  14 
CFR  11.69. 

S  71.171    [AnMfKtod] 

2.  Section  71.171  is  amended  as 
follows; 

KUleeiLTX— (ReviMd] 

Within  a  S-mile  radius  of  the  Killeen 
Municipal  Airport  (latitude  31'0S'09'  N.. 
longitude  97'4110'  W.)  and  within  a  S-mile 
radius  of  the  Hood  Army  Air  Field  (latitude 
31*08'13'  N.,  longitude  9r42'49'  W.),  and 
within  a  5-mile  radius  of  the  Robert  Gray 
Anry  Air  Field  (latitude  31*04'04'  N., 
longitude  9r49'45'  W.),  and  within  1.5  miles 
each  side  of  the  north  localizer  course 
extending  from  the  5-mile  radius  area  to  7 
miles  north  of  the  Robert  Gray  Army  Air 
Field,  and  within  2  miles  each  side  of  the  160- 
degree  beving  from  the  Robert  Gray  Anny 
Air  Field  extending  from  the  5-mile  radius 
area  to  11  miles  south  of  the  airport. 


§71.1S1    [AmwMled] 

3.  Section  71.181  is  amended  as 
follows; 

Killeen.  TX— {RevtMd] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  5-mile  radius 
of  the  Hood  Army  Air  Field  (latitude 
31'08'13'  N..  longitude  9r42'48'  W.).  and 
within  4.5  miles  each  side  of  the  217-degree 
bearing  from  the  airport  extending  from  the  5- 
mile  radius  area  to  21  miles  southwest  of  the 
airport,  and  within  a  6.5-mile  radius  of  the 
Killeen  Municipal  Airport  (latitude  31*05'09' 
N..  longitude  97*41'10'  W.).  and  within  3 
miles  each  side  of  the  south  localizer  course 
extending  from  the  6.5-mile  radius  area  to 
15.5  miles  south  of  the  airport  and  within  4.5 
miles  each  side  of  the  244-degree  bearing 
from  the  airport  extending  from  the  e.5-mile 
radius  area  to  20  miles  southwest  of  the 
airport,  and  within  a  6.5  mile  radius  of  the 
Robert  Gray  Army  Air  Field  (latitude 
31*04'04'  N..  longitude  97*49'45'  W.),  and 
within  2.5  miles  each  side  of  the  north 
localizer  course  extending  from  the  6.5-mile 
radius  area  to  7.5  miles  north  of  the  airport 
and  within  4.5  miles  each  tide  of  the  160- 
degree  bearing  from  the  airport  extending 
from  the  6.5-mile  radius  area  to  14  miles 
south  of  the  airport. 

Issued  in  Fort  Worth,  TX.  on  July  24, 1985. 
F.E.  WhitTteld, 

Acting  Director,  Southwest  Region. 
(FR  Doc.  85-18554  Filed  8-5-85:  8:45  am) 

BHXINQ  CODE  4t1«-13-« 


DEPARTIIENT  OF  THE  TREASURY 
Customs  Servic* 
19  CFR  Part  177 

[T.D.  85-1261 

Change  of  Practice  Regardbtg  TaitH 
Classification  of  Imported  Lac« 
Curtain  Material 

agency:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
action:  Change  of  practice. 

summary:  This  document  gives  notice 
that  Customs  is  changing  its  cturent 
established  and  uniform  practice  of 
classifying  certain  lace  curtain  material 
imported  with  one  hemmed  edge  and 
without  lines  or  patterns  indicating 
where  the  fabric  should  be  cut.  After 
reviewing  the  comments  received  in 
response  to  the  notice  proposing  this 
change.  Customs  will  now  classify  the 
merchandise  under  one  of  the  tariff 
provisions  for  lace,  in  the  piece  or  in 
motifs,  whether  or  not  ornamented.  The 
imported  fabric  is  not  dedicated  to  use 
as  a  particular  article. 
EFFECTIVE  DATE:  This  change  of  practice 
will  be  effective  as  to  merchandise 
entered  for  consumption,  or  withdrawn 
from  warehouse  for  consumption,  on  or 
after  November  4, 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
Phil  Robins,  Classification  and  Value 
Division,  U.S.  Customs  Service.  1301 
Constitution  Avenue.  NW..  Washington. 
D.C.  20229  (202-566-8181). 
SUPPLEMENTARY  INFORMATION 

Background 

This  document  pertains  to  the  tariff 
classification  of  lace  curtain  material 
which  is  imported  with  one  hemmed 
edge,  and  without  any  lines  or  patterns 
which  indicate  where  the  fabric  is  to  be 
cut.  The  merchandise  is  currently 
classified  under  the  provision  for  other 
lace  or  net  articles,  not  specially 
provided  for,  whether  or  not 
ornamented,  in  item  386.13,  Tariff 
Schedules  of  the  United  States  (TSUS) 
(19  U.S.C.  1202). 

On  July  17. 1984.  a  notice  was 
published  in  the  Federal  Register  (49  FR 
28886)  advising  that  Customs  was 
reviewing  its  practice  of  classifying  the 
merchandise  in  item  386.13,  TSUS.  The 
current  classification  is  based  upon  a 
Customs  Service  ruling  dated  May  25, 
1979  (055443)  in  which  it  was  stated  that 
an  established  and  imifonn  practice 
existed  to  classify  curtain  fabrics 
hemmed  at  one  edge  uiKler  the 
provisions  for  articles  of  textile 
materials,  not  specially  provided  for. 
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Customs  has  reexamined  this  matter 
and  determined  that  the  information 
upon  which  that  ruling  was  predicated, 
that  an  established  and  uniform  practice 
of  classification  existed  at  that  time 
with  regard  to  hemmed  curtain  fabric, 
was  erroneous.  However,  since  the 
finding  of  a  practice  was  made  in  a 
Customs  ruling,  irrespective  of  the 
correctness  of  the  finding.  Customs 
cannot  now  revoke  that  finding  and 
change  the  classification  of  the 
merchandise  to  a  different  provision 
without  compliance  with  section  315(d]. 
Tariff  Act  of  1930.  as  amended  (19 
U.S.C.  1315(d)).  and  §  177.10(c)(1). 
Customs  Regulations  (19  CFR 
177.lQ(c)(l)),  which  specify  the 
procedure  for  changing  an  established 
and  uniform  practice.  Rank  Precision 
Industries.  Inc.  v.  United  States,  660  F. 
2d  476.  68  CCPA  78,  C.A.D.  1269  (1981). 
In  its  condition  as  imported,  without 
cutting  lines  or  other  lines  of 
demarcation  which  would  allow  the 
identification  of  the  individual  curtains 
to  be  made  from  the  material,  the 
subject  merchandise  is  not  classifiable 
as  unfinished  curtains.  See  General 
Headnote  10(h),  TSUS.  The  Harding  Co. 
V.  United  States.  23  CCPA  250,  T.D. 
48109  (1936):  United  Stated  v.  Buss  & 
Co..  5  Ct.  Cast.  Appls.  110,  T.D.  34138 
(1914).  In  addition,  the  merchandise  is 
not  sufficiently  dedicated  for  use  as 
curtains  to  preclude  its  classification  as 
material.  Hemmed  curtain  fabric  is 
apparently  known  in  the  trade  and 
commerce  of  this  country  as  material  or 
fabric  rather  than  as  unfinished  curtains. 
The  classification  of  the  merchandise 
should  reflect  the  commercial  reality. 
Accordingly,  it  was  proposed  to  change 
the  classification  of  this  merchandise  so 
that  future  importations  would  be 
classified  under  one  of  the  provisions 
for  lace,  in  the  piece  or  in  motifs, 
whether  or  not  ornamented,  in  items 
351.30  through  351.90,  TSUS.  The  exact 
tariff  classification  and  rate  of  duty 
would  depend  upon  how  the  lace  was 
made. 

Discussion  of  Comments 

Twenty  comments  were  received  in 
response  to  the  July  17. 1984.  Federal 
Register  notice.  Seventeen  of  the 
comments  express  support  for  the 
proposed  change,  and  three  are 
opposed. 

The  same  major  point  is  made  in  each 
of  the  three  comments  opposing  any 
change  in  the  practice.  They  state  that 
the  hemmed  imports  can  only  be  used 
for  draperies;  cutting  lines  are  absent 
because  it  is  not  possible  to  predict  the 
dimensions  of  individualized  draperies; 
and  the  presence  of  cutting  marks  would 


detract  from  the  material  and  make  it 
unsalable. 

The  other  commenters  express 
approval  and  state  that  a  change  is  long 
overdue  and  will  help  put  an  end  to 
avoidance  of  Customs  duties  by 
importers  of  hemmed  materials. 

We  are  of  the  opinion  that  if  the 
specific  textile  articles  to  be  made  from 
imported  fabric  cannot  be  identified,  the 
presumption  is  that  the  fabric  remains 
material  and  is  classifiable  as  such 
rather  than  as  an  article.  Hemmed 
fabrics  can  only  be  regarded  as  articles 
if  they  have  performed  upon  them  post- 
weaving  processing  which  causes  the 
material  to  be  commonly  and 
commercially  recognized  in  the  trade  as 
something  other  than  fabric.  The 
hemming  of  one  edge  of  an  imported 
fabric  cannot  be  regarded  as  having 
satisfied  that  criterion.  The  imported 
material  in  question  is  not  dedicated  to 
use  as  a  particular  identifiable  article. 
The  clear  judicial  precedents  prevent 
material  from  being  classified  as  an 
article  in  the  absence  of  cutting  lines  or 
other  lines  of  demarcation  which  clearly 
identify  the  particular  articles  to  be 
made  from  that  material. 

Change  of  Practice 

After  careful  analysis  of  the 
comments  and  further  review  of  the 
matter,  the  imported  lace  curtain 
material  under  consideration  will  be 
classified  under  one  of  the  provisions 
for  lace,  in  the  piece  or  in  motifs, 
whether  or  not  ornamented,  in  items 
351.30  through  351.90,  TSUS,  depending 
upon  the  production  method  used  for  the 
particular  importation. 

Drafting  Information 

The  principal  author  of  this  document 
was  Larry  L.  Burton,  Regulations  Control 
Branch,  U.S.  Customs  Service.  However, 
personnel  from  other  Customs  offices 
participated  in  its  development. 
Robert  P.  Schaffer. 
Acting  Commissioner  of  Customs. 

Approved:  July  16, 1985. 
John  M.  Walker,  |r. 
Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  85-18551  Filed  8-5-85:  8:45  am] 

WLUNG  CODE  4S20-20-«l 


action:  Final  rule. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  510  and  558 

Animal  Drugs,  Fe«ds,  and  Related 
Products;  Tylosin 

agency:  Food  and  Drug  Administration. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  for  Micro 
Chemical,  Inc.,  providing  for 
manufacture  of  10-,  40-,  and  lOO-gram- 
per-pound  tylosin  premixes  used  to 
make  complete  feeds  for  swine,  beef 
cattle,  and  chickens.  The  regulations  are 
further  amended  to  add  the  firm  to  the 
list  of  sponsors  of  approved 
applications. 

EFFECTIVE  DATE:  August  6, 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Benjamin  A.  Puyot.  Center  for 
Veterinary  Medicine  (HFV-35).  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857,  301-443- 
1414. 

SUPPLEMENTARY  INFORMATION:  Micro 
Chemical,  Inc.,  Amarillo,  TX  79105,  is 
the  sponsor  of  NADA  138-187  submitted 
on  its  behalf  by  Elanco  Products  Co.  The 
NADA  provides  for  manufacture  of  10-. 
40-.  and  100-gram-per-pound  tylosin 
premixes  used  to  make  complete  feeds 
for  swine,  beef  cattle,  and  chickens  for 
use  as  in  21  CFR  558.625(f)(1)  (i)  through 
(iv).  The  NADA  is  approved  and  the 
regulations  are  amended  to  reflect  the 
approval.  The  regulations  are  further 
amended  to  add  the  firm  to  the  list  of 
sponsors  of  approved  NADA's. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  S  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  subrtiitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  from  9  a.m. 
to  4  p.m..  Monday  through  Friday. 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(i)  (April  26, 1985;  50  FR 
16636)  that  this  action  is  of  a  type  that 
does  not  individually  or  cumulatively 
have  a  significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

List  of  Subjects 

21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  558 

Animal  drugs,  Animal  feeds. 
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Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine, 
Parts  510  and  558  are  amended  as 
follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
Part  510  continues  to  read  as  follows: 

AuUiority:  Sees.  512,  701(a),  52  Stat.  1055, 
82  Stat.  343-351  (21  U.S.C.  360b.  371;  21  CFR 
5.10  and  5.83. 

2.  Part  510  is  amended  in  §  510.600  in 
paragraph  (c)(1)  by  adding  a  new  entry 
alphabetically  and  in  paragraph  (c)(2) 
by  adding  a  new  entry  numerically,  to 
read  as  follows: 

§510.600    Nam«s,  addresses,  and  drug 
lat>«ler  codss  of  sponsors  of  approved 
applications. 


(1)  *    *    * 

Rrm  nanie  and  artriress 

Drug 
labeter 
code 

Micro  Omnictl.  Inc..  AmariK).  TX  79105 

•              •              «              .              , 

047126 

(2)  *  •  * 

Drug 

labelw                         Finn  nwn«  and  address 
onto 

047126    Micro  Ctwmical.  Inc.  Amanllo,  TX  79105. 
*               *               •               ■               • 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

3.  The  authority  citation  for  21  CFR 
Part  558  continues  to  read  as  follows: 

Authority:  Sec.  512,  82  Sfat.  343-351  (21 
U.S.C.  360b):  21  CFR  5.10  and  5.83. 

4.  Part  558  is  amended  in  §  558.625  by 
adding  new  paragraph  (b)(85).  to  read  as 
follows: 

§558.625    Tylosin. 

*         •         •         •         * 

(b)  •  •  • 

(85)  To  047126: 10,  40,  and  100  grams 
per  pound,  paragraph  j)(l)  (i)  through 
(vi)  of  this  sectiojj,--'— ^ 
***** 

Dated:  July  30, 1985. 
Lester  M.  Crawford. 

Director.  Center  for  Veterinary  Medicine. 
|FR  Doc.  85-18558  Filed  8-5-85;  8:45  am] 

BILUNO  CODE  4160-01-4I 


21  CFR  Part  522 

implantation  or  ln|ectable  Dosage 
Form  New  Animal  Drugs  Not  Subject 
to  Certification;  Iron  Hydrogenated 
Dextran  Injection 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Veterinary 
Laboratories,  Inc.,  providing  for  safe  and 
effective  use  of  iron  hydrogenated 
dextran  injection  for  prevention  and 
treatment  of  iron  deficiency  anemia  in 
baby  pigs. 

-EFFECTIVE  DATE:  August  6, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Lonnie  W.  Luther,  Center  for  Veterinary 
Medicine  (HFV-128),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301^i43-4317. 
SUPPLEMENTARY  INFORMATION: 

Veterinary  Laboratories,  Inc.,  12340 
Santa  Fe  Dr.,  Lenexa,  KB  66215.  filed 
NADA  138-255  providing  for 
intramuscular  use  of  iron  hydrogenated 
dextran  injection  for  baby  pigs  for 
prevention  and  treatment  of  iron 
deficiency  anemia.  The  NADA  is 
approved  and  the  regulations  are 
amended  accordingly.  The  basis  of 
approval  is  discussed  in  the  freedom  of 
information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20}  and  §  514.11(e)(2)(ii)  (21 
CFR  514.Jl(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding  may  be  seen  in 
the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  FDA's 
regulations  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25)  have  been  replaced  by  a  rule 
published  in  the  Federal  Register  of 
April  26, 1985  (50  FR  16636,  effective  July 
25. 1985).  Under  the  new  rule,  an  action 
of  this  type  would  require  an 


abbreviated  environmental  assessment 
under  21  CFR  25.31a(b)(4). 

List  of  Subjects  in  21  CFR  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  Part 
522  is  amended  as  follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS  NOT  SUBJECT  TO 
CERTIFICATION 

1.  TTie  authority  citation  for  21  CFR 
Part  522  continues  to  read  as  follows: 

Authority:  Sec.  512(i),  82  Stat.  347  (21  VS.C. 
360b(i)):  21  CFR  5.10  and  5.83. 

§522.1183    [Amended] 

2.  Section  522.1183  Iron  hydrogenated 
dextran  injection  is  amended  in 
paragraph  (e)(1)  by  revising  the  phrase 
"Nos.  015562  and  015579"  to  read  "Nos. 
000857,  015562,  and  015579." 

Dated:  )uly  29. 1985. 
Lester  M.  Crawford, 

Director,  Center  for  Veterinary  Medicine. 
|FR  Doc.  85-18559  Filed  8-5-85;  8:45  am| 

BIUJNG  COOC  4W0-01-M 


UNITED  STATES  INFORMATION 
AGENCY 

22  CFR  Part  514 

Teenager  Exchange-Visitor  Programs 

agency:  United  States  Information 
Agency. 

action:  Interim  rule  and  Announcement 
of  Hearing. 

summary:  The  United  States 
Information  Agency  (USIA)  published 
an  interim  rule  and  request  for 
comments  in  48  FR  50707,  November  3. 
1983.  By  that  notice  22  CFR  514.11, 
514.13(b)  and  514.17  were  modified:  (1) 
To  refiect  organizational  changes  at  the 
USIA,  (2)  to  update  minimum 
requirements  for  designating  Teenage 
Exchange  Visitor  Programs,  and  (3)  to 
develop  a  due  process  procedure  for 
revocation  or  suspension  of  designation 
of  an  Exchange  Visitor  Program.  This 
notice  responds  to  the  comments  by 
modifying  the  interim  rule.  Further 
comments  are  invited.  An  oral  hearing 
will  be  held. 

dates:  The  new  interim  rule  shall  be 
effective  August  6, 1985.  Comments  are 
due  September  5, 1985.  Parties  wishing 
to  participate  in  an  oral  hearing  must 
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notify  the  Agency  under  separate  cover 
no  later  than  September  5. 1985.  The 
date  of  the  hearing  will  be  set  at  a  later 
time.  The  date  will  be  announced  by 
direct  mailing  to  participants  and  by 
notice  in  the  Federal  Register.  The  time 
will  be  alloted  equally  between 
Responsible  Officers  of  designated 
sponsors  which  notify  the  Agency  of 
their  desire  to  speak. 
ADDRESSES:  Send  comments  or 
notification  of  desire  to  participate  in 
the  oral  hearing  to:  Merry  Lymn, 
Attorney-Advisor.  United  States 
Information  Agency.  301  4th  Street  SW.. 
Washington.  D.C.  20547. 
FOR  FUfrrHEn  mFOfUMATiON  contact: 
Merry  Lymn,  Attorney  Advisor,  United 
States  Information  Agency.  301  4th 
Street  S.W..  Washington,  D.C.  20547. 
(202)  485-7976. 

SUPPt^MENTARY  INFORMATION:  The 
United  States  Information  Agency 
published  an  interim  rule  and  request 
for  comments  in  48  FR  50707,  November 
3. 1983.  By  that  notice  22  CFR  514.11, 
514.13(b)  and  514.17  were  modified:  (1) 
To  reflect  organizational  changes  at  the 
USIA,  (2)  to  update  minimum 
requirements  for  designating  Teenage 
Exchange  Visitor  Program,  and  (3)  to 
develop  a  due  process  procedure  for 
revocation  or  suspension  of  designation 
of  an  Exchange  Visitor  Program.  This 
notice  responds  to  the  comments  by 
modifying  the  interim  rule. 

The  comments  were  concerned  with 
modifications  to  22  CFR  514.13(b).  The 
discussion  follows  the  order  of  the 
subsections. 

in  the  introductory  paragraph  of  22 
CFR  514.13(b)  the  Teenager-Exchange 
Visitor  Program  is  described  as  "an 
opportunity  to  spend  six  months  to  one 
year  studying  at  a  high  school  or  other 
educational  instutition."  Youth  For 
Understanding  (YFU)  points  out  that 
there  are  some  non-academic  programs 
which  are  shorter  in  duration.  YFU's 
point  is  well  taken.  However,  the 
Agency  is  concerned  that  programs  not 
be  allowed  to  become  merely  a  vacation 
or  tour.  Before  the  Agency  will  allow  a 
Sponsor  to  use  }-l  visas  for  non- 
academic  programs  of  short  duration, 
the  Agency  must  be  assured  that  the 
integrity  and  the  purpose  of  the 
exchange  experience  as  envisioned  by 
the  Mutual  Educational  and  Cultural 
Exchange  Act  of  1961,  as  amended  (Pub. 
L.  87-256)  (Fulbright  Hays  Act)  win  be 
furthered  by  such  an  exchange. 
Therefore,  the  regulation  will  be 
modified  so  that  in  certain  limited 
circumstances  some  Sponsors  will  be 
able  to  be  designated  for  such  a 
program.  However.  Sponsors  should  be 
aware  that  issuance  of  lAP-66  forms  is 


limited  to  programs  for  which  the 
Sponsor  is  designated. 

Section  514.13(b)(2)    Selection  of 
Student 

One  organization,  Spanish  Heritage, 
urges  that  the  Agency  lower  the 
minimum  age  to  14.  The  Agency  has  no 
evidence  that  lowering  the  age  would  be 
desirable  from  an  overall  programatic 
perspective.  Further,  there  is  no 
evidence  high  school  principals  are 
anxious  to  accept  14  year  olds  into  the 
high  school  exchange  program  nor  that 
the  high  school  would  benefit  from  such 
expansion. 

American  Field  Service  (AFS)  urges 
that  the  requirement  that  exchangees 
"have  a  sufficient  command  of  the 
English  language  to  enable  them  to 
function  well  in  an  English-speaking 
academic  and  community  environment" 
be  modified  to  require  the  support  of  the 
sponsoring  organization  where  the 
students  skills  are  lacking.  This  would 
allow  less  language  proficient  students 
to  participate  in  exchange.  The  Agency 
cannot  grant  this  request.  Some 
organizations  have  placed  students  in 
schools  where  they  were  unable  to 
function.  In  these  cases,  the  quality  of 
the  program  suffered  greatly.  The 
regulation  requires  that  students  have 
enough  language  skill  to  participate  in 
the  program.  That  is  to  say,  the  Agency 
is  not  requiring  the  student  to  have 
greater  skill  than  necessary.  However, 
reports  from  principals  that  the 
exchange  student  cannot  participate  in 
the  school  program  cannot  be  tolerated 
and  i8,an  indication  that  the  welfare  of 
the  program  as  a  whole  is  threatened. 

Section  514.13(b)(3)    Orientation  of 
Students  and  Host  Families 

Among  other  things,  this  section 
requires  that  host  families  acjcnowledge. 
in  writing,  receipt  of  the  current 
regulations.  AFS  contends  that  it  will  be 
difficult  to  secure  such  an 
acknowledgment  by  separate  mailing 
and  suggests  that  the  organization  keep 
a  record  of  having  sent  the  regulations 
instead.  The  Agency's  experience 
indicates  that  all  involved  parties  must 
have  a  copy  of  the  regulations,  and  that 
receipt  must  be  assured.  Sponsors  may 
distribute  the  regulations  with  the 
application  and  require  signature  of 
receipt  upon  application.  Sponsors  may 
also  send  copies  by  registered  or 
certified  mail  with  return  receipt 
requested.  Alternatively,  acceptance  of 
the  family  by  the  organization  and 
acceptance  of  the  visiting  student  by  the 
family  may  be  appropriate  time  to 
secure  the  signature.  In  any  of  these 
cases  response  would  be  assured 
without  additional  mailings.  The 


individual  Sponsors  should  analyze 
their  constituencies  and  determine  the 
most  efficient,  economical,  and  likely 
way  to  obtain  a  response. 


Section  514. 13(b)(4) 
Accident  Insurance 


Health  and 


By  prior  notice,  the  Agency  proposed 
to  increase  the  mimimum  medical 
coverage  from  $2,000  to  $15,000  per 
accident  or  injury.  The  Agency  believes 
that  $2,000  is  inadequate  coverage  in 
serious  cases.  In  fact,  in  serious  cases, 
$15,000  may  not  be  enough.  By  its 
comments,  YFU  urges  the  Agency  to 
reconsider  and  require  higher  coverage. 
Spanish  Heritage  and  Experiment  in 
International  Living  (EIL)  misinterpreted 
the  new  rule  as  requiring  $5,000 
coverage.  Spanish  Heritage  supports 
$5,000  but  says  that  too  is  inadequate, 
EIL  contends  that  $2,500  is  adequate.  It 
has  come  to  our  attention  that  in  the 
past  year  a  number  of  students  have 
been  seriously  injured  in  an  automobile 
accident  where  cost  of  care  was  very 
high.  In  light  of  this  information,  the 
Agency  would  be  remiss  if  it  allowed 
less  than  $15,000  coverage. 

Section  514.13(b)(5)    Dispersion  of 
Students 

The  Agency  received  no  comments,  in 
writing,  regarding  the  requirement  that  a 
sponsor  not  "place  more  than  four 
foreign  students  or  more  than  two  of  the 
same  nationality  in  a  single  school." 
This  requirement  is  considered 
important  because  of  a  possible 
tendency  for  foreign  students  to 
congregate  with  each  other  rather  than 
mix  with  the  American  students.  Fewer 
foreign  students  in  the  school  forces 
them  to  mix.  Moreover,  the  Agency  is 
concerned  that  the  schools  receive 
foreign  students  in  such  a  manner  that 
the  exchange  experience  will  enrich  the 
host  school  and  community,  as  well  as 
the  exchange  student.  Too  many  foreign 
students  in  one  community  may  remove 
the  "specialness"  associated  with  the 
exchange  student.  Further,  some 
communities  or  some  schools  may  not 
be  able  to  absorb  great  numbers  of 
foreign  students. 

Since  publication  of  the  interim  rule, 
the  Agency  has  received  some  requests 
for  exceptions  to  the  rule.  These 
requests  have  related  to  the  necessity  to 
remove  a  foreign  student  from  his  or  her 
original  placement. 

Thus,  there  appears  to  be  a  need  to 
modify  the  regulation.  Accordingly,  the 
regulation  will  be  modified  so  that  a 
sponsor  may  apply  for  an  exception  to 
the  rule.  The  sponsor  must  explain 
adequately  to  the  Agency: 
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(i)  If  a  teenager  is  being  moved  from 
one  school  to  another,  why  it  is 
necessary  to  change  the  original 
placement,  and  why  the  proposed 
community  is  the  only  satisfactory 
placement  for  the  teenager 

(ii)  The  number  of  students  in  the 
proposed  school; 

(iii)  The  number  of  foreign  students  in 
the  proposed  school  and  the  country  of 
each 

(A)  from  all  exchange  programs,  and 

(B)  from  the  sponsor's  program; 
(iv)  The  number  of  alien  residents; 

and 

(v)  A  letter  from  the  principal, 
superintendent,  or  other  official  of  the 
school  district  responsible  for  foreign 
students,  explaining  how  an  additional 
foreign  student  would  enhance  the 
experience  and  program  of  the 
school. 

Should  sufficient  cause  be  shown 
to  warrant  that  an  exception  be 
granted,  in  no  case  will  more  foreign 
exchange  students  be  permitted  in  the 
school  than  constitutes  one  percent  of 
the  student  body,  further,  no 
organization  may  occupy  more  than  fifty 
percent  of  the  places. 

Section  514.13(b)(6)    Acceptance  of 
Students 

The  comments  regarding  this 
regulation,  which  requires  an 
acceptance  of  the  foreign  exchange 
student  by  the  school  in  writing,  express 
the  concern  of  a  few  sponsors  that  the 
requirement  may  place  a  possible 
burden  on  school  administrators. 
However,  no  school  administrators  nor 
administrators'  organizations  objected. 
A  standardized  form  can  be  provided  to 
the  school.  Any  extra  burden  entailed 
far  outweighs  the  disadvantage  of 
surprising  a  school  with  an  "unwanted" 
or  "extra"  student.  Accordingly, 
§  514-.13(b)(6)  will  not  be  modified  at  this 
time. 


Section  514.13(b)(7)    Host  Family 
Arrangements 

Among  other  things,  this  section 
requires  that  the  name  and  address  of 
the  host  family  be  noted  on  the  form 
IAP-66.  Two  organizations  contend  that 
in  some  countries  it  takes  so  long  to 
issue  visas  as  to  make  this  requirement 
impractical.  Upon  inquiry,  the  State 
Department  has  assured  us  that  when 
the  applicant  has  all  forms  completed 
and  in  order  the  J-1  visa  can  be  issued 
in  less  than  a  day.  It  is  incumbent  upon 
the  sponsoring  organizations  to  allot 
time  in  planning  the  exchange 


experience  for  delays  in  mailing.  The 
Agency  remains  convinced  that  the 
families  of  the  teenagers  should  know 
well  before  the  teenager's  leave  the 
name  and  address  of  the  host  family. 
Furthermore,  when  a  teenage  exchange 
visitor  applies  for  a  visa,  the  applicant 
should  know,  with  specificity,  where  he/ 
she  is  going.  This  is  especially  true  of 
the  age  group  with  which  we  are 
dealing.  We  have  had  reports  of 
teenagers  arriving  in  this  country 
without  a  permanent  placement.  We  are 
concerned  that  sponsors  conduct  a  high 
quality  program.  Arrival  in  this  country 
without  an  immediate  placement  into  a 
permanent  family  postpones  settlement, 
increases  insecurity  and  uncertainty, 
and  detracts  from  the  quality  of  the 
program.  Therefore,  the  requirement  that 
the  name  and  address  of  the  host  family 
appear  on  the  form  IAP-66  will  not  be 
modified. 

Section  514.13(b)(8)    Changes  in  Host 
Family  Assignments. 

This  section  requires  that  students  be 
placed  with  one  host  family  for  the 
entire  school  year  and  that  welcoming, 
receiving,  or  temporary  families  not  be 
used.  We  have  had  reports  that  several 
organizations  have  brought  more 
exchange  students  into  the  United 
States  than  they  have  host  families 
available  for  placement.  As  a  result, 
students  are  placed  with  "host"  or 
"welcoming"  families  until  such  time  as 
a  permanent  family  can  be  found.  This 
is  unacceptable.  Children  must  be 
placed  with  a  permanent  family  prior  to 
leaving  the  home  country.  Should  a 
permanent  family  back  out  at  the  last 
minute — i.e.  after  the  teenager  has  left 
home,  the  student  could  be  placed  in  an 
"emergency"  home.  However,  such 
emergencies  are  not  expected  to  be 
commonplace  and  should  be  well 
documented.  It  is  not  advisable  that  the 
regulations  be  modified  to  accommodate 
rare  emergencies.  Rather,  notification  to 
the  Agency  on  these  occasions  will 
suffice. 

We  received  hundreds  of  letters  from 
Rotary  International  members,  and  a 
letter  from  Iberoamerican  Cultural 
Exchange  Program  (ICEP).  These  letters 
revealed  that  the  involved  organizations 
routinely  place  teenagers  in  more  than 
one  home.  They  contend  that  it  is  part  of 
their  program  and  beneficial  to  the 
students  and  the  families.  Only  District 
747  of  the  Rotary  International  Clubs 
has  reference  in  its  file  to  the  use  of 
more  than  one  host  family.  None  of  the 
others  specifies  that  more  than  one  host 
family  is  to  be  used.  There  is  nothing  in 
the  files  to  indicate  that  the 


organizations  planned  to  place  students 
with  more  than  one  family.  The  same  is 
true  of  ICEP. 

The  Agency  can  understand  that  in 
some  cases  it  may  be  beneficial  for  the 
designated  program  to  include  more 
than  one  host  family.  Such  a  program 
may  not  be  haphazard  but  must  be 
carefully  planned.  The  regulation  will  be 
modified  to  insert  the  following 
sentence. 

Where  the  program  as  designed  includes  a 
stay  with  more  than  one  host  family,  a 
specific  designation  may  be  granted  if  the 
sponsor  justifies  such  a  designation  in  its 
application. 

It  is  suggested  that  Rotary 
International  and  ICEP  apply  for  a 
modification  to  their  program 
designations. 

The  Agency  received  no  comments 
regarding  S  514.13(b)  (9)  and  (10). 

Section  514.13(b)(ll)    Financial 
Responsibility  of  Sponsor 

This  section  requires  that  the  sponsor 
purchase  a  round  trip  ticket  prior  to  the 
entry  of  each  student  into  the  United 
States.  YFU  contends  that  this  (pay 
cause  financial  problems  for  some 
organizations.  AFS  asserts  that  in  some 
cases  it  is  less  expensive  to  purchase  a 
one  way  ticket  to  bring  the  student  here, 
and  a  second  one  way  ticket  after 
arrival. 

The  Agency  must  be  assured  that  the 
sponsors  have  the  financial  ability  to 
guarantee  the  student's  return  airfare. 
Further,  the  Agency  cannot  allow 
organizations  to  "use"  the  students' 
money  for  investment  or  other  purposes. 
Consequently,  the  Agency  would  be 
required  to  monitor  carefully  the 
purchase  of  two  one-way  tickets.  Such 
monitoring  would  be  very  burdensome 
for  both  the  Agency  and  the  involved 
organizations.  Thus,  the  section  will  not 
be  modified  at  this  time. 

Section  514. 13(b)(12)    Annual  Reports 
of  Sponsor  and  514.13(b)(13)  Control  and 
Issuance  of  Forms  IAP-66 

All  sponsors  should  note  that  issuance 
of  forms  IAP-66  is  dependent  upon  the 
contents  of  the  annual  report. 

Some  citations  in  the  Authorities 
Section  were  repeated  and  have  been 
deleted,  reference  to  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  as  amended  has  been  added. 

List  of  Subjects  in  22  CFR  Part  514 

Cultural  exchange  programs. 
Reporting  and  recordkeeping 
requirements. 
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PART  514— (AMENDED] 

Accordingly  the  following 
modifications  to  Chapter  V  Part  514,  are 
adopted  on  an  interim  basis: 

1.  The  authority  citation  for  Part  514  is 
revised  to  read  as  follows: 

Atadnrity:  (Sec.  4. 63  Stat.  Ill:  teca.  102. 
109(a)(b)(d).  75  Stat  527,  534.  535;  sees. 
l(n(a)(15KI).  104(a),  212(e).  66  Stat.  166. 174. 
ISZ.  184;  sec.  2.  84  Slat.  116. 117  (22  U.S.C. 
2658,  2452);  (8  U.S.C.  1101(a)(15)(|).  tl04(a) 
lia2(e).  1258):  Reorganization  Plan  No.  2  of 
1977;  Executive  Order  12048  of  March  27, 
1978:  the  United  Slates  Information  Agency 
Authorization  Act,  Fiscal  Years  1982  and 
1983,  Pub.  L  97-241.  Title  III.  August  24. 1982; 
Pub.  L  97-116.  75  Stat.  ^611,  1612, 1613  (8 
U.S.C.  1182(a)(15K|)).  Pub.  L  97-241,  96  Stat 
291  Pub.  L  87-256.  75  Stat  527.  aa  amended: 
Delegation  Order  r4o.  85-5.  June  27. 1985,  50 
FR  27393. 

2.  Section  514.13(b)  introductory  text. 
(b)(5)  and  (bM8)  are  revised  to  read  as 
follows: 

SS14.13    Sponsor  obligation*— SpMtfic 

(b)  Teenager-Exchange  Visitors.  The 
Teenager-Exchange- Visitor  Program  is 
designed  to  give  teenage  students  from 
other  countries  an  opporutnity  to  spend 
from  six  months  to  one  year  studying  at 
a  high  school  or  other  educational 
institution  in  the  United  States.  Under 
this  program  a  foreign  student  is  placed 
by  the  Exchange- Visitor  sponsor  with  a 
United  States  family  which  serves  as  the 
host  family  for  the  duration  of  the  visit. 
The  primary  purpose  of  this  program  is 
to  improve  the  foreign  student's 
knowledge  of  American  culture  and 
language  through  active  participation  in 
family,  school  and  community  life.  A 
secondary  purpose  is  to  improve 
American  knowledge  of  a  foreign 
culture.  Where  a  proposed  program 
satisfies  the  statutory  purposes  of  the 
program,  the  Agency  will  consider 
designating  a  program  of  less  than  six 
months  but  not  less  than  three  months  in 
duration.  This  sub-sectioD  sets  forth  the 
specific  criteria  and  sponsor  obligations 
applicable  to  the  Teenager  Exchange- 
Visitor  Program. 

(5)  Dispershn  of  Students.  Each 
sponsor  shall  make  every  effort  to 
ensure  that  foreign  students  are  widely 
dispersed  throughout  the  United  States. 
Unless  the  Sponsor  obtains  an 
exception,  under  no  circumstances  shall 
a  sponsor  place  more  than  four  foreign 
students  or  more  than  two  of  the  same 
nationality  in  a  single  school.  An 
exception  will  be  granted  by  the 
Agency,  exercising  its  discretion,  upon 
consideration  of  information  supplied  by 
the  Sponsor  which  includes: 

(i)  If  a  teenager  is  being  moved  from 


one  school  to  another,  why  it  is 
necessary  to  change  the  original 
placement,  and  why  the  proposed 
community  is  the  only  satisfactory 
placement  for  the  teenager 

(ii)  The  number  of  students  in  the 
proposed  school: 

(iii)  The  number  of  foreign  students  in 
the  proposed  school  and  the  country  of 
each 

(A)  from  all  exchange  programs,  and 

(B)  from  the  sponsor's  program; 
(iv)  The  number  of  alien  residents: 

and 

(v)  A  letter  from  the  principal, 
superintendent  or  other  official  of  the 
school  district  responsible  for  foreign 
students,  explaining  how  an  additional 
foreign  student  would  enhance  the 
experience  and  program  of  the  school. 

Should  su^icient  cause  be  shown  to 
warrant  that  an  exception  be  granted,  in 
no  case  will  aK>re  foreign  exchange 
students  be  permitted  in  the  school  than 
constitutes  one  percent  of  the  student 
body,  further,  no  organization  may 
occupy  more  than  fifty  percent  of  the 
places. 
•        •        •        •        • 

(8)  Changes  in  Host  Family 
Assignments:  Placement  arrangements 
shall  be  made  with  a  single  host  family 
for  the  entire  academic  year  or  other 
authorized  period  of  the  Exchange 
Visitor  student's  visit.  Where  the 
program,  as  designed,  includes  a  stay 
with  more  than  one  host  family,  a 
specific  designation  ntay  be  granted  if 
the  sponsor  justifies  such  a  designation 
in  its  application.  A  change  in  the  host 
family  assignment  of  a  student  may  be 
made  by  the  sponsor  during  such  period 
when  unforeseen  events  make  a  change 
necessary  in  the  best  interests  of  the 
student.  "Welcoming  families", 
"receiving  families",  arrival  families",  or 
"temporary  families"  shall  not  be  used. 
Reports  of  any  such  changes  and  the 
reasons  therefore  shall  be  retained  by 
the  sponsor  and  upon  request  made 
available  to  the  Agency  for  inspection 
and  retention.  No  more  than  one  teenage 
Exchange- Visitor  shall  be  placed  with 
any  one  host  family  at  any  one  time 
without  the  prior  written  permission  of 
the  Agency. 

Dated  |uly  5. 1985. 
C  Normaiid  Poiriar. 

Acting  Genera/  Counsel  and  Congressional 
Liaison.  United  States  Information  Agency. 

|FR  Doc.  85-18509  Filed  8-5-85;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 
[TJ>.  M421 

Income  Tax;  Property  Transferred  In 
Connection  With  the  Perfonnance  of 
Services 

agency:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Final  regulations. 

SUNnwAWV:  This  document  contains 
amendments  to  the  regulations  relating 
to  property  transferred  in  connection 
with  the  performance  of  services.  These 
regulations  refleQt  the  changes  made  to 
the  applicable  tax  law  by  the  Economic 
Recovery  Tax  Act  of  1981,  and  revise 
certain  provisions  of  the  existing 
regulations.  The  regulations  affect 
taxpayers  performing  services  and 
taxpajrers  transferring  property  in 
connection  with  the  perfonnance  of  such 
services,  and  provide  them  with  the 
guidance  needed  to  comply  with  the 
law. 

dates:  Effective  August  6, 1985.  The 
amendments  to  S  1.83-3(e)  apply  to 
property  transferred  after  June  30. 1969. 
The  rules  added  by  paragraphs  (j)  and 
(k)  of  9  1.83-3  apply  to  property 
transferred  after  December  31, 1981. 

FOR  FURTHER  INFORMATION  CONTACT 

Bruce  Jurist  of  the  Legislation  and 
Regulations  Division.  Office  of  Chief 
Counsel.  Internal  Revenue  Service.  1111 
Constitution  Avenue,  NW..  Washington. 
DC.  20224  (Attention:  CC:LR:T).  202- 
566-3238,  not  a  toll-free  call. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  16. 1983,  the  Federal 
Register  published  proposed 
amendments  (48  FR  52079)  to  the  Income 
Tax  Regulations  (26  CFR  Part  1)  under 
section  83  of  the  Internal  Revenue  Code. 
These  amendments  were  i>roposed  to 
conform  the  regulations  to  section  252  of 
the  Economic  Recovery  Tax  Act  of  1981 
(96  Stat.  260.  26  U.S.C.  83(c))  and  make 
certain  corrective  and  clarifying  changes 
to  the  existing  regulations  under  section 
83.  Twelve  written  comments 
responding  to  this  notice  were  received. 
No  requests  for  a  public  hearirtg  were 
received  and  accordingly  none  was 
held.  After  consideration  of  all  written 
comments  regarding  the  proposed 
amendments,  all  but  one  of  those 
amendments  are  adopted  as  revised  by 
this  Treasury  decision. 
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Public  Conunents 

Period  of  Section  16(b)  Restriction 

Section  83(c)(3)  states  that  property  is 
nontransferable  and  subject  to  a 
substantial  risk  of  forfeiture  so  long  as 
the  sale  of  such  property  at  a  profit 
could  subject  the  seller  to  suit  under  . 
section  16(b)  of  the  Securities  Exchange 
Act  of  1934  ("the  1934  Act").  The 
proposed  regulations  under  {  1.83-3{j) 
provided  that  for  purposes  of  section  83 
the  section  16(b)  restriction  would  be 
considered  to  have  lapsed  after  its 
initial  six-month  period, 
notwithstanding  any  extension  of  such 
restriction  under  the  rules  of  section 
16(b)  of  the  1934  Act.  Six  comments 
suggested  that  for  purposes  of  section  83 
the  section  16(b)  restriction  should  not 
lapse  after  a  single  six-month  period, 
but  rather  should  continue  so  long  as  a 
suit  is  maintainable  under  section  16(b) 
of  the  1934  Act.  This  suggestion  was  not 
adopted  because  the  legislative  history 
of  section  83(c)(3)  provides  that  stock 
subject  to  the  section  16(b)  restriction 
will  be  treated  as  being  subject  to  a 
substantial  risk  of  forfeiture  and 
nontransferable  for  the  six-month  period 
during  which  that  section  applies. 

Further,  five  comments  were  received 
requesting  additional  clarification 
relating  to  the  following  issues: 

(1)  The  effect  under  section  83  of 
simultaneous  restrictions  (i.e., 
performance  restrictions  in  addition  to  a 
section  16(b)  restriction); 

(2)  The  effect  of  a  section  83(b) 
election  on  the  section  16(b)  restriction; 

(3)  The  effect  under  section  83  of  the 
loss  of  insider  status  prior  to  the 
expiration  of  the  six-month  period; 

(4)  The  day  on  which  a  section  16(b) 
restriction  period  ends  (see  Colonial 
Realty  Corp.  v.  McWilliams,  381  F. 
Supp.  26  (S.D.N.Y.  1974)). 

(5)  The  application  of  section  83  to 
purchases  exempt  under  rule  16b-3  of 
the  1934  Act  (17  CFR  240.16b-3);  and 

(6)  The  effect  of  a  section  16(b) 
restriction  on  the  determination  of  the 
readily  ascertainable  fair  market  value 
of  a  nonquahfied  stock  option  under 

S  1.83-7. 

The  final  regulations  respond 

to  issues  (1).  (2).  and  (3)  (see  examples 

(1)  and  (2)  of  S  1.83-3(j)(2))  and  issue  (6) 

(see  the  last  line  in  $  1.83-3(j)(l)).  The 

final  regulations  do  not  provide  any 

additional  guidance  with  respect  to 

issues  (4)  and  (5)  because  these  issues 

relate  primarily  to  the  application  of 

section  16(b)  of  the  1934  Act  and  only 

incidentally  to  section  83. 

Employer's  Deduction  Under  §1.83-6 

The  amendments  to  S  1-83-6  as 
proposed  in  the  November  16. 1983, 
notice  of  proposed  rulemaking  are  not 


adopted  by  this  Treasury  decision.- 
Those  amendments  remain  under  study 
by  the  Service. 

Special  Analyses 

Although  a  notice  of  proposed 
rulemaking  soliciting  public  comments 
was  issued,  the  Internal  Revenue 
Service  concluded  when  the  notice  was 
issued  that  the  regulations  are 
interpretative  and  that  the  notice  and 
public  procedure  requirements  of  5 
U.S.C  553  do  not  apply.  Accordingly, 
these  regulations  are  not  subject  to  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
Chapter  6). 

The  Treasury  Department  has 
determined  that  this  final  regulation  is 
not  a  major  rule  under  Executive  Order 
12291  or  the  Treasury  and  OMB 
implementation  of  the  Order  Dated  April 
29, 1983.  Accordingly,  a  Regulatory 
Impact  Analysis  is  not  required. 

Drafting  Infonnation 

The  principal  authors  of  these 
regulations  are  Bruce  H.  Jurist  and  Philip 
R.  Bosco  of  the  Legislation  and 
Regulations  Division  of  the  Office  of 
Chief  Counsel.  Internal  Revenue 
Service.  However,  other  personnel  in  the 
Internal  Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations  on  matters  of  both 
substance  and  style. 

List  of  Subjecto  in  28  CFR  1.61-1-1J281-4 

Income  taxes,  taxable  income. 
Deductions.  Exemptions. 

Adoption  of  Amendments  to  the 
Regiilations 

Accordingly,  after  careful 
consideration  of  all  comments  received. 
26  CFR  Part  1  is  amended  as  follows: 

PART  1— [AMENDED] 

Paragraph  1.  The  authority  for  Part  1 
continues  to  read  in  Part: 

Authority:  28  U.S.C.  7805.  *  *  V 

Par.  2.  Section  1.83-3  is  amended  by 
revising  paragraph  (e)  and  adding  new 
paragraphs  (j)  and  (k).  The  amended 
section  reads  as  follows: 

S  1.83-3    Maaning  and  uaa  of  certain  tarms. 

(e)  Property.  For  piuposes  of  section 
83  and  the  r^ulations  thereunder,  the 
term  "property"  includes  real  and 
personal  property  other  than  either 
money  or  an  unfunded  and  unsecured 
promise  to  pay  money  or  property  in  the 
future.  The  term  also  includes  a 
beneficial  interest  in  assets  (including 
money)  which  are  transferred  or  set 
aside  from  the  claims  of  creditors  of  the 


transferor,  for  example,  in  a  trust  or 
escrow  account.  See,  however,  §  1.83- 
8(a)  with  respect  to  employee  trusts  and 
annuity  plans  subject  to  section  402(b) 
and  section  403(c).  In  the  case  of  a 
transfer  of  a  life  insurance  contract, 
retirement  income  contract,  endowment 
contract,  or  other  contract  providing  life 
insurance  protection,  only  the  cash 
surrender  value  of  the  contract  is 
considered  to  be  property.  Where  rights 
in  a  contract  providing  life  insurance 
protection  are  substantially  nonvestedL 
see  S  1.83-l(a)(2)  for  rules  relating  to 
taxation  of  the  cost  of  life  insurance 
protectioiL 

(j)  Sales  which  may  give  rise  to  suit 
under  section  16(b)  of  the  Securities 
Exchange  Act  of  1934 — (1)  In  general. 
For  purposes  of  section  83  and  the 
regulations  thereunder  if  the  sale  of 
property  at  a  profit  within  six  months 
after  the  purchase  of  the  property  could 
subject  a  person  to  suit  under  section 
16(b)  of  the  Seciuities  Exchange  Act  of 
1934,  the  person's  rights  in  the  property 
are  treated  as  subject  to  a  substantial 
risk  of  forfeiture  and  as  not  transferable 
until  the  earlier  of  (i)  the  expiration  of 
such  six-month  period,  or  (ii)  the  first 
day  on  which  the  sale  of  s\xdb  property 
at  a  profit  will  not  subject  the  person  to 
suit  under  section  16(b)  of  the  Securities 
Exchange  Act  of  1934.  However. 
whether  an  option  is  "transferable  by 
the  optionee"  for  purposes  of  S  1.83- 
7(b)(2)(i)  is  determined  without  regard  to 
section  83(c)(3)  and  this  paragraph  (j). 

(2)  Examples.  The  provisions  of  this 
paragraph  may  be  illustrated  by  the 
following  examples: 

Example  (1).  On  January  1. 1983,  X 
corporation  sells  to  P,  a  principal  officer  of  X. 
in  connection  with  Fs  performance  of 
services.  100  shares  of  X  corporation  stock  at 
$10  per  share.  At  the  time  of  the  sale  the  fair 
market  value  of  the  X  corporation  stock  it 
$100  per  share.  P,  as  a  principal  ofTicer  of  X. 
is  habie  to  suit  under  section  16(b)  of  the 
Securities  Exchange  Act  of  1934  for  recovery 
of  any  profit  from  any  sale  and  purchase  or 
purchase  and  sale  of  X  corporation  stock 
within  a  six-month  period,  but  no  other 
restrictions  apply  to  the  stock.  Because  the 
section  16(b)  restriction  is  applicable  to  P,  Fs 
per  share.  P  must  include  S24,000  (100  shares 
of  X  corporation  stock  X  $240  ($250  fair 
market  value  per  share  less  $10  price  paid  by 
P  for  each  share)]  in  gross  income  as 
compensation  on  June  30. 1983.  If,  in  this 
example,  restrictions  other  than  section  ISfb) 
applied  to  the  stock,  such  other  restrictions 
(but  not  section  16(b))  would  be  taken  into 
account  in  determining  whether  the  stock  is 
subject  to  a  substantial  risk  of  foreiture  and 
is  nontransferable  for  periods  after  June  29. 
1983. 

Example  (2).  Assume  the  same  facts  as  in 
example  (1]  except  that  P  is  not  an  insider  on 
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or  after  May  1, 1983,  and  the  section  16(b) 
restriction  does  not  apply  beginning  on  that 
date.  On  May  1. 1983,  P  must  include  in  gross 
income  as  compensation  the  difference 
between  the  fair  market  value  of  the  stock  on 
that  date  and  the  amount  paid  for  the  stock. 
Example  (3).  Assume  the  same  facts  as  in 
example  (1)  except  that  on  June  1. 1983.  X 
corporation  sells  to  P  an  additional  100 
shares  of  X  corporation  stock  at  $20  per 
share.  At  the  time  of  the  sale  the  fair  market 
value  of  the  X  corporation  stock  is  $150  per 
share.  On  June  30, 1983,  P  must  include 
$24,000  in  gross  income  as  compensation  with 
respect  to  the  January  1, 1983  purchase.  On 
November  3a  1983,  the  fair  market  value  of  X 
corporation  stock  is  $200  per  share. 
Accordingly,  on  that  date  P  must  include 
$18,000  (100  shares  of  X  corporation  stock  x 
$180  ($200  fair  market  value  per  share  less 
$20  price  paid  by  P  for  each  share))  in  gross 
income  as  compensation  with  respect  to  the 
June  1, 1983  purchase. 

(3)  Effective  date.  This  paragraph 
applies  property  transferred  after 
December  31, 1981. 

(k)  Special  rule  for  certain  accounting 
rules.  (1)  For  purposes  of  section  83  and 
the  regualtions  thereunder,  property  is 
subject  to  substantial  risk  of  forfeiture 
and  is  not  transferable  so  long  as  the 
property  is  subject  to  a  restriction  on 
transfer  to  comply  with  the  "Pooling-of- 
interests  Accounting"  rules  set  forth  in 
Accounting  Series  Release  Numbered 
130  ((10/5/72)  37  FR  20937;  17  CFR 
211.130)  and  Accounting  Series  Release 
Numbered  135  ((1/18/73)  38  FR  1734;  17 
CFR  211.135). 

(2)  Effective  date.  This  paragraph 
applies  to  property  transferred  after 
December  31. 1981. 
Roscoe  L  Eggw,  |r^ 
Commissioner  of  Internal  Revenue. 

Approved:  July  8. 1985. 
Ronald  A.  Peannan, 
Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  85-18455  Filed  8-^-85;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 
(CG02  85-25] 

Special  Local  Regulations;  Great  OMo 
River  Flatt>oat  Race 

agency:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 

SumMAKT.  Special  local  regulations  are 
being  adopted  for  Miles  756.0  to  804.0. 
OHIO  RIVER.  The  "GREAT  OHIO 
RIVER  FLATBOAT  RACE",  an 
approved  marine  event,  will  be  held  on 
August  7  thru  10. 1985,  at  Henderson. 


Kentucky.  These  special  local 
regulations  are  needed  to  provide  for  the 
safety  of  life  and  property  on  navigable 
waters  during  the  event. 

EFFECTIVE  DATES:  These  regulations  will 
be  effective  from  8:00  a.m.  on  August  7. 
and  terminate  at  6:00  p.m.  on  August  10. 
1985. 

FOA  FURTHER  INFORMATION  CONTACT 

LCDR.  B.J.  Willis,  Chief,  Boating 
Technical  Branch  Second  Coast  Guard 
District.  1430  Olive  St..  St.  Louis.  MO 
63103. 

SUPPt^MENTARY  INFORMATION:  These 

special  local  regulations  are  issued 
pursuant  to  33  U.S.C.  1233  and  33  CFR 
100.35.  for  the  purpose  of  promoting  the 
safety  of  life  and  property  on  the  Ohio 
River  between  miles  756.0  and  804.0 
during  the  "GREAT  OHIO  RIVER 
FLATBOAT  RACE".  August  7  thru  10. 
1985.  This  event  will  consist  of  float  and 
rowing  races  (circa  1820).  which  could 
pose  hazards  to  navigation  in  the  area. 
Therefore,  these  special  local 
regulations  are  deemed  necessary  for 
the  promotion  of  safety  of  life  and 
property  in  the  area  during  this  event.  A 
notice  of  proposed  rule  making  has  not 
been  published  for  these  regulations  and 
they  are  being  made  effective  less  than 
60  days  from  the  date  of  publication. 
Following  normal  rule  making 
procedures  would  have  been 
impracticable.  The  application  for  this 
event  was  not  received  until  May  20, 
1985,  and  there  was  insufficient  time  in 
which  to  publish  proposed  rules  in 
advance  of  the  event,  or  to  provide  for  a 
delayed  effective  date.  These 
regulations  have  been  reviewed  under 
the  provisions  of  Executive  Order  12291 
and  have  been  determined  not  to  be  a 
major  rule.  This  conclusion  follows  from 
the  fact  that  the  duration  of  the 
regulated  area  is  short.  In  addition, 
these  regulations  are  considered  to  be 
nonsignificant  in  accordance  with 
guidelines  set  forth  in  the  Policies  and 
Procedures  for  Simplification,  Analysis, 
and  Review  of  Regulations  (DOT  Order 
2100.5  of  5-22-80).  An  economic 
evaluation  has  not  been  conducted 
since,  for  the  reasons  discussed  above, 
its  impact  is  expected  to  be  minimal.  In 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.).  it  is 
also  certified  that  these  rules  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  is  necessary  to  ensure  the 
protection  of  life  and  property  in  the 
area  during  the  event. 

Drafting  Information:  The  drafters  of 
this  regulation  are  BMCM  W.L. 
Giessman,  USCGR,  project  officer. 
Boating  Technical  Branch,  and  LT.  R.E. 


Kilroy.  USCG.  project  attorney.  Second 
Coast  Guard  District  Legal  Office. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 

Regulations:  In  consideration  of  the 
foregoing.  Part  100  of  Title  33,  Code  of 
Federal  Regulations,  is  amended  by 
adding  a  temporary  §  100.35-0226. 

PART  100— SAFETY  OF  LIFE  ON 
NAVIGABLE  WATERS 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233:  49  U.S.C.  108;  33 
CFR  100.35:  49  CFR  1.46(b). 

2.  Section  100.35-0226  is  added  to  read 
as  follows: 

§  100.35-0226    Otiio  River,  mile  756.0 
tttrough  804.0. 

(a)  Regulated  Area.  The  area  between 
Mile  756.0  and  804.0  Ohio  River  is 
designated  the  regatta  area,  and  may  be 
closed  to  commercial  and  recreational 
navigation  or  mooring  between  the 
hours  of  8:00  a.m.  and  6:00  p.m.  on 
August  7,  8.  9.  and  10. 1985.  All  times 
listed  are  local  time.  These  times 
represent  a  guideline  for  possible  river 
closures  as  this  event  proceeds  down 
river.  Mariners  will  be  afforded  time 
between  such  closure  periods  to  transit 
the  area. 

(b)  Special  Local  Regulations.  The 
Coast  Guard  will  maintain  a  patrol 
consisting  of  regular  and  auxiliary  Coast 
Guard  vessels  in  the  regatta  area.  This 
patrol  will  be  under  the  direction  of  a 
designated  Coast  Guard  Patrol 
Commander.  The  Patrol  Commander 
may  be  contacted  on  Channel  16  (156.8 
MHZ)  by  the  call  sign  "COAST  GUARD 
PATROL  COMMANDER".  Vessels 
desiring  to  transit  the  regulated  area 
may  do  so  only  with  prior  approval  of 
the  Patrol  Commander  and  when  so 
directed  by  that  officer.  Vessels  will  be 
operated  at  a  no  wake  speed  to  reduce 
the  wake  to  a  minimum  and  in  a  manner 
which  will  not  endanger  participants  in 
the  event  or  any  other  craft.  The  rules 
contained  in  the  above  two  sentences 
shall  not  apply  to  participants  in  the 
event  or  vessels  of  the  patrol  operating 
in  the  performance  of  their  assigned 
duties. 

(c)  The  Patrol  Commander  may  direct 
the  anchoring,  mooring  or  movement  of 
any  boat  or  vessel  within  the  regatta 
area.  A  succession  of  sharp,  short 
signals  by  whistle  or  horn  from  vessels 
patrolling  the  area  under  the  direction  of 
the  U.S.  Coast  Guard  Patrol  Commander 
shall  serve  as  a  signal  to  stop.  Vessels 
so  signalled  shall  stop  and  shall  comply 
with  the  orders^f  the  Patrol  Vessel. 
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Failure  to  do  so  may  result  in  expulsion 
from  the  area,  citation  for  failure  to 
comply,  or  both. 

(d)  The  Patrol  Commander  may 
establish  vessel  size  and  speed 
limitations  and  operating  conditions. 

(e)  The  Patrol  Commander  may 
restrict  vessel  operation  within  the 
regatta  area  to  vessels  having  particular 
operating  characteristics. 

(f)  The  Patrol  Commander  may 
terminate  the  marine  event  or  the 
operation  of  any  vessel  at  any  time  it  is 
deemed  necessary  for  the  protection  of 
life  and  property. 

(g)  This  i  100.35-0226  will  be  effective 
from  8:00  a.m.  on  August  7,  and 
terminate  at  8:00  p.m.  on  August  10. 1985 
(local  time). 

Dated:  July  16, 1985. 
B.F.  HoUingsworth, 

Rear  Admiral,  U.S.  Coast  Guard.  Commander. 
Second  Coast  Guard  District. 
|FR  Doc.  85-18498  Filed  8-5-85:  8:45  amj 

BILUNQ  COOE  4910-14-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

45  CFR  Part  74 

Administration  of  Grants;  Audits  of 
State  and  Local  Governments, 
Implementation  of  the  Single  Audit  Act 
of  1984  and  0MB  Circular  A-128 

agency:  Department  of  Health  and 
Human  Service  (HHS). 
ACTION:  Interim  final  rule  with  request 
for  comments. 

summary:  These  amendments  to  45  CFR 
Part  74  implement  for  HHS  the  Single 
Audit  Act  of  1984  by  requiring  recipients 
that  are  governments  to  comply  with 
Office  of  Management  and  Budget 
(0MB)  Circular  A-128.  That  circular 
provides  Governmentwide  standards  for 
implementing  the  Act.  The  Act.  Circular 
A-128,  and  these  amendments  replace 
Attachment  P  to  OMB  Circular  A-102. 
Attachment  P  contained  the  previous 
Federal  policy  on  non-Federal  audits  of 
governmental  recipients  of  Federal 
grants. 

DATES:  Interim  rule  effective  August  6, 
1985;  comments  must  be  received  by 
October  7, 1985. 

ADDRESS:  Comments  on  these 
amendments  should  be  addressed  to 
Joel  B.  Feinglass,  Director,  Office  of 
Assistance  and  Cost  Policy,  Department 
of  Health  and  Human  Services,  Room 
513D,  200  Independence  Avenue  SW.. 
Washington.  D.C.  20201.  HHS  will  share 
any  comments  received  with  other 


Federal  agencies  which  are 
implementing  the  Single  Audit  Act  of 
1984  by  similar  actions. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Strauch,  (202)  245-0481  or  245-7565. 
SUPPLEMENTARY  INFORMATION:  In 
§  74.62(a),  45  CFR  Part  74  requires  State, 
local,  and  Indian  Tribal  governments 
that  receive  HHS  grants  or  cooperative 
agreements  to  comply  with  Attachment 
P  to  OMB  Circular  A-102.  Attachment  P 
required  each  recipient  government  to 
have  itself  periodically  audited  on  an 
organization-wide  basis  by  independent 
non-Federal  auditors. 

In  October  1984.  the  Single  Audit  Act 
of  1984  was  enacted.  The  Act  continues 
the  same  basic  policies  as  Attachment  P. 
although  it  differs  in  some  details. 

The  Act  requires  the  Director,  OMB, 
to  prescribe  policies,  procedures  and 
guidelines  to  implement  the  Act.  OMB 
did  that  by  issuing  Circular  A-128 
"Audits  of  State  and  Local 
Governments." 

OMB  published  a  draft  of  Circular  A- 
128  for  public  comment  in  the  Federal 
Register  at  49  FR  50134-50138, 12/26/84. 
After  considering  comments  received, 
OMB  issued  the  Circular  in  final  form  as 
of  April  12. 1985.  That  version  of  the 
Circular  was  published  in  the  Federal 
Register  at  50  FR  19114-19119,  5/6/85.  It 
superseded  Attachment  P  to  OMB 
Circular  A-102. 

The  Act  also  requires  Federal 
agencies  such  as  HHS  to  issue  whatever 
amendments  are  necessary  to  conform 
their  regulations  to  the  OMB 
implementation.  These  amendments  to 
45  CFR  Part  74  carry  out  that  statutory 
requirement. 

The  Single  Audit  Act  and  OMB 
Circular  A-128  apply  to  recipient  fiscal 
periods  that  begin  on  or  after  January  1, 
1985.  Under  the  Act.  State,  local,  and 
Indian  Tribal  governments  are  divided 
into  three  categories,  as  follows: 

1.  Governments  that  receive  $100,000 
or  more  in  total  Federal  financial 
assistance  in  one  of  its  fiscal  years  must, 
for  that  year,  comply  with  the  audit 
requirements  of  the  Act  rather  than  any 
audit  requirements  of  the  particular 
programs  from  which  their  funds  are 
derived. 

2.  Governments  that  receive  $25,000  or 
more,  but  less  than  $100,000  in  total 
Federal  financial  assistance  in  a  fiscal 
year,  may  choose  to  have  an  audit  made 
in  accordance  with  either  the  Single 
Audit  Act  or  the  8tatute(s)  and 
regulations  governing  the  program(s) 
from  which  their  funds  are  derived. 

3.  Governments  which  receive  less 
than  $25,000  in  total  Federal  financial 
assistance  in  a  fiscal  year  are  exempt 
both  from  the  Single  Audit  Act  and  from 


any  audit  requirements  of  the  Federal 
programs  from  which  their  funds  are 
derived. 

For  purposes  of  the  foregoing,  total 
Federal  financial  assistance  includes  not 
only  Federal  funds  received  directly 
from  the  Federal  GovemmenL  but  also 
Federal  funds  received  as  a 
subrecipient. 

OMB  Circular  A-128  requires 
recipients  to  furnish  copies  of  their  audit 
reports  to  each  Federal  agency  from 
which  they  receive  financial  assistance. 
To  minimize  the  burden  on  HHS 
recipients,  these  amendments  specify 
that  copies  for  HHS  are  to  be  submitted 
only  to  the  responsible  HHS  Regional 
Inspector  General  for  Audit.  These 
officials  will  distribute  copies  as 
appropriate  within  the  Department 

Executive  Order  12291 

The  Department  has  determined  that 
this  rule  is  not  a  major  rule  under 
Executive  Order  12291.  The  major 
substantive  difference  from  Attachment 
P  to  Circular  A-102  is  the  exemption  of 
small  recipients  (those  receiving  total 
awards  of  less  than  $25,000  a  year). 
Therefore  a  net  reduction  in  impact  is 
expected. 

Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b).  I  hereby  certify  that  this  rule  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Since  audits  of  small  organizations  are 
not  of  substantial  expense  and  since 
most  entities  receiving  grants  have 
audits  performed  for  their  own  purposes, 
the  elimination  of  coverage  discussed 
above  is  unlikely  to  create  a  significant 
economic  impact  on  small  entities 
although,  of  course,  the  amount  of  audit 
work  and  paperwork  will  be  decreased. 
Therefore,  a  regulatory  flexibility 
analysis  is  not  required  by  5  U.S.C.  603. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 
approval  for  the  collection  of 
information  requirements  in  this 
regulation  will  be  obtained  by  OMB. 

Waiver  of  Notice  of  Proposed  Rule 
Making 

Notice  of  proposed  rule  making  and 
delay  of  effective  date  have  been  found 
to  be  unnecessary  in  this  matter  and  are 
hereby  waived  pursuant  to  5  U.S.C. 
553(b)(B).  The  reasons  for  this  decision 
are  as  follows: 

(1)  The  Single  Audit  Act  of  1984 
applies  to  recipient  fiscal  periods  that 
begin  on  or  after  January  1. 1985.  Delay 
in  making  these  amendments  e'^ective 
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would  have  no  bearing  on  the  effective 
date  of  the  Act. 

(2)  Public  comments  on  implementing 
the  Act  have  been  sought  and 
considered  by  0MB  in  developing 
Circular  A-12a 

List  of  Subjects  in  45  CFR  Part  74 

Accounting,  Administrative  practice 
and  procedures.  Grant  programs — 
health.  Grant  programs — social 
programs.  Grants  administration. 

Accordingly,  45  CFR  Part  74  is 
amended  as  set  forth  below. 

Dated:  lune  27. 1985. 
Margaret  M.  Heckkr, 
Secretary  of  Health  and  Human  Services. 

PART  74— {Amended] 

1.  The  authority  citation  for  Part  74  is 
revised  to  read  as  follows: 

Authority:  5  U.&C.  301;  sec.  74.62(a)  and 
Appendix  ]  also  issued  under  sec.  7505,  Pub. 
L  98-502,  98  Stat.  2333  (31  U.S.C.  7505). 

2.  In  §  74.62,  paragraph  (a)  is  revised 
to  read  as  follows: 

{74.62    Non-Federal  audits. 

(a)  Governmental  recipients — (1) 
Fiscal  periods  of  recipients  beginning 
before  January  1,  1985.  Recipients  that 
are  governments  shall  comply  with  the 
requirements  concerning  non-Federal 
audits  in  0MB  Circular  A-102,  including 
any  amendments  to  those  requirements 
published  in  the  Federal  Register  by 
OMB.' 

(2)  Fiscal  periods  of  recipients 
beginning  on  or  after  January  1.  1983. 
Recipients  that  are  governments  shall 
comply  with  OMB  Circular  A-128. 
including  any  amendments  published  in 
the  Federal  Register  by  OMB.  The 
Circular  is  codified  verbatim  as 
Appendix  J  to  this  part. 

(3)  Submission  of  audit  reports.  All 
copies  of  audit  reports  that  a  recipient  is 
required  under  OMB  Circular  A-128  to 
submit  to  HHS  shall  be  addressed  to  the 
HHS  Regional  Inspector  General  for 
Audit  responsible  for  the  HHS  region  in 
which  the  recipient  is  located.  The  HHS 
Office  of  Inspector  General  will 
distribute  copies  as  appropriate  within 


■  OMB  Circulars  A-102  and  A-110  are  available 
on  request  from  the  Office  of  Management  and 
Budget.  Publications  Room.  New  Executive  Office 
Building.  Washingtoa  DC.  20503.  Here  is  a 
summary  of  some  of  the  main  provisions  concerning 
non-Federal  audits  in  those  two  circulars: 

(1)  Each  recipient  must  have  itself  audited  by  non- 
Federal  auditors  at  least  every  two  years. 

(2)  The  recipient's  auditors  must  meet  certain 
standards  of  independence. 

(3)  The  audit  is  to  be  performed  on  an 
organization-wide  basis,  with  approrpiale  sampling 
of  grant-related  transactions.  Awarding  parties  may 
not  impose  grant-by-grant  (or  subgrant-by-subgrant) 
uudit  requirements. 


the  Department.  Recipients  therefore  are 
not  required  to  send  their  audit  reports 
to  any  HHS  officials,  other  than  the 
responsible  Regional  Inspector  General 
for  Audit. 


Appendix  I — (Reserved] 

3.  Appendix  I  is  added  and  reserved. 

4.  Appendix  ]  is  added  to  read  as 
follows: 

Appendix  J— OMB  Circular  A-128, 
"Audits  of  State  and  Local 
Governments" 

Circular  No.  A-128 
April  12, 1985. 

To  the  Heads  of  Executive  Departments  and 

Establishments 
Subject:  Audits  of  State  and  Local 

Governments. 

1.  Purpose.  This  Circular  is  issued  pursuant 
to  the  Single  Audit  Act  of  1984,  Pub.  L  98- 
502.  It  establishes  audit  requirements  for 
State  and  local  governments  that  receive 
Federal  aid,  and  deRnes  Federal 
responsibilities  for  implementing  and 
monitoring  those  requirements. 

2.  Supersession.  The  Circular  supersedes 
Attachment  P,  "Audit  Requirements,"  of 
Circular  A-102.  "Uniform  requirements  for 
grants  to  State  and  local  governments." 

3.  Background.  The  Single  Audit  Act  builds 
upon  earlier  efforts  to  improve  audits  of 
Federal  aid  programs.  The  Act  requires  State 
or  local  governments  that  receive  $100,000  or 
more  a  year  in  Federal  funds  to  have  an  audit 
made  for  that  year.  Section  7505  of  the  Act 
requires  the  Director  of  the  Office  of 
Management  and  Budget  to  prescribe 
policies,  procedures  and  guidelines  to 
Implement  the  Act.  It  specifies  that  the 
Director  shall  designate  "congnizant"  Federal 
agencies,  determine  criteria  for  making 
appropriate  charges  to  Federal  programs  for 
the  cost  of  audits,  and  provide  procedures  to 
assure  that  small  firms  or  firms  owned  and 
controlled  by  disadvantaged  individuals  have 
the  opportunity  to  participate  in  contracts  for 
single  audits. 

4.  Policy.  The  Single  Audit  Act  requires  the 
following: 

a.  State  or  local  governments  that  receive 
$100,000  or  more  a  year  in  Federal  financial 
assistance  shall  have  an  audit  made  in 
accordance  with  this  Circular. 

b.  State  or  local  governments  that  receive 
between  $25,000  and  $100,000  a  year  shall 
have  an  audit  made  in  accordance  with  this 
Circular,  or  in  accordance  with  Federal  laws 
and  regulations  governing  the  programs  they 
participate  in. 

c.  State  or  local  governments  that  receive 
less  than  $25,000  a  year  shall  be  exempt  from 
compliance  with  the  Act  and  other  Federal 
audit  requirements.  These  State  and  local 
governments  shall  be  governed  by  audit 
requirements  prescribed  by  State  or  local  law 
or  regulation. 

d.  Nothing  in  this  paragraph  exempts  State 
or  local  governments  from  maintaining 
records  of  Federal  financial  assistance  or 
from  providing  access  to  such  records  to 
Federal  agencies,  as  provided  for  in  Federal 


law  or  in  Circular  A-102,  "Uniform 
requirements  for  grants  to  state  or  local 
governments." 

5.  D'-finitions.  For  the  purposes  of  this 
Circular  the  following  definitions  from  the 
Single  Audit  Act  apply: 

a.  "Cognizant  agency"  means  the  Federal 
agency  assigned  by  the  Office  of 
Management  and  Budget  to  carry  out  the 
responsibilities  described  in  paragraph  11  of 
this  Circular. 

b.  "Federal  finanical  assistance"  means 
assistance  provided  by  a  Federal  agency  in 
the  form  of  grants,  contracts,  cooperative 
agreements,  loans,  loan  guarantees,  property, 
interest  subsidies,  insurance,  or  direct 
appropriations,  but  does  not  include  direct 
Federal  cash  assistance  to  individuals.  It 
includes  awards  received  directly  from 
Federal  agencies,  or  indirectly  through  other 
units  of  States  and  local  governments. 

c.  "Federal  agency"  has  the  same  meaning 
as  the  term  'agency'  in  section  551(1)  of  Title 
5,  United  States  Code. 

d.  "Generally  accepted  accounting 
principles"  has  the  meaning  specified  in  the 
generally  accepted  government  auditing 
standards.  - 

e.  "Generally  accepted  government 
auditing  standards"  means  the  Standards  For 
Audit  of  Government  Organizations, 
Programs,  Activities,  and  Functions, 
developed  by  the  Comptroller  General,  dated 
February  27, 1981. 

f.  "Independent  auditor"  means: 

(1)  A  State  or  local  government  auditor 
who  meets  the  independence  standards 
specified  in  generally  accepted  government 
auditing  standards:  or 

(2)  A  public  accountant  who  meets  such 
independence  standards. 

g.  "Internal  controls"  means  the  plan  of 
organization  and  methods  and  procedures 
adopted  by  management  to  ensure  that: 

(1)  Resource  use  is  consistent  with  laws, 
regulations,  and  policies; 

(2)  Resources  are  safeguarded  against 
waste,  loss,  and  misuse:  and 

(3)  Reliable  data  are  obtained,  maintained, 
and  fairly  disclosed  in  reports. 

h.  "Indian  tribe"  means  any  Indian  tribe, 
band,  nations,  or  other  organized  group  or 
community,  including  any  Alaskan  Native 
village  or  regional  or  village  corporations  (as 
defined  in,  or  established  under,  the  Alaskan 
Native  Claims  Settlement  Act)  that  is 
recognized  by  the  United  States  as  eligible 
for  the  special  programs  and  services 
provided  by  the  United  States  to  Indians 
because  of  their  status  as  Indians. 

i.  "Local  government"  means  any  unit  of 
local  government  within  a  State,  including  a 
county,  a  borough,  municipality,  city,  town, 
township,  parish,  local  public  authority, 
special  district,  school  district,  intrastate 
district,  council  of  government,  and  any  other 
instrumentality  of  local  government. 

|.  "Major  Federal  Assistance  Program,"  as 
defined  by  Pub.  L.  98-502,  is  described  in  the 
Attachment  to  this  Circular. 

k.  "Public  accountants"  means  those 
individuals  who  meet  the  qualification 
standards  included  in  generally  accepted 
government  auditing  standards  for  personnel 
performing  government  audits. 
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1.  "Stale"  means  any  Slate  of  the  United 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the  Virgin 
Islands,  Guam,  American  Samoa,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  the  Trust  Territory  of  the  Pacific 
Islands,  any  instrumentality  thereof,  and  any 
multi-State,  regional,  or  interstate  entity  that 
has  govenmental  functions  and  any  Indian 
tribe. 

m.  "Subrecipient"  means  any  person  or 
government  department,  agency,  or 
establishment  that  receives  Federal  financial 
assistance  to  carry  out  a  program  through  a 
State  or  local  government,  but  does  not 
include  an  individual  that  is  a  beneficiary  of 
such  a  program.  A  subreceipieni  may  also  be 
a  direct  recipient  of  Federal  financial 
assistance. 

6.  Scope  of  audit.  The  Single  Audit  Act 
provides  that: 

a.  The  audit  shall  be  made  by  an 
independent  auditor  in  accordance  with 
generally  accepted  government  auditing 
standards  covering  financial  and  compliance 
audits. 

b.  The  audit  shall  cover  the  entire 
operations  of  a  State  or  local  government  or, 
at  the  option  of  that  government,  it  may  cover 
departments,  agencies  or  establishments  that 
received,  expended,  or  otherwise 
administered  Federal  financial  assistance 
during  the  year.  However,  if  a  State  or  local 
government  receives  $25,000  or  more  in 
General  Revenue  Sharing  Funds  in  a  fiscal 
year,  it  shall  have  an  audit  of  its  entire 
operations.  A  series  of  audits  of  individual 
departments,  agencies,  and  establishments 
for  the  same  fiscal  year  may  be  considered  a 
single  audit. 

c.  Public  hospitals  and  public  colleges  and 
universities  may  be  excluded  from  Slate  and 
local  audits  and  the  requirements  of  this 
Circular.  However,  if  such  entities  are 
excluded,  audits  of  these  entities  shall  be 
made  in  accordance  with  statutory 
requirements  and  the  provisions  of  Circular 
A-110,  "Uniform  requirements  for  grants  to 
universities,  hospitals,  and  other  nonprofit 
organizations." 

d.  The  auditor  shall  determine  whether: 

(1)  The  financial  statements  of  the 
government,  department,  agency  or 
establishment  present  fairly  its  financial 
position  and  the  results  of  its  financial 
operations  in  accordance  withgenerally 
accepted  accounting  principles: 

(2)  The  organization  has  internal 
accounting  and  other  control  systems  to 
provide  reasonable  assurance  that  it  is 
managing  Federal  financial  assistance 
programs  in  compliance  with  applicable  laws 
and  regulations:  and 

(3)  The  organization  has  complied  with 
laws  and  regulations  that  may  have  material 
effect  on  its  financial  statements  and  on  each 
major  Federal  assistance  program. 

7.  Frequency  of  audit.  Audits  shall  be  made 
annually  unless  the  State  or  local  government 
has.  by  January  1. 1987.  a  constitutional  or 
statutory  requirement  for  less  frequent  audits. 
For  those  governments,  the  cognizant  agency 
shall  permit  biennial  audits,  covering  both 
years,  if  the  government  so  requests.  It  shall 
also  honor  requests  for  biennial  audits  by 
governments  that  have  an  administrative 


policy  calling  for  audits  less  frequent  than 
annual,  but  only  for  fiscal  years  beginning 
before  January  1. 1987. 

8.  Internal  control  and  compliance  reviews. 
The  Single  Audit  Act  requires  that  the 
independent  auditor  determine  and  report  on 
whether  the  organization  has  internal  control 
systems  to  provide  reasonable  assurance  that 
it  is  managing  Federal  assistance  programs  in 
compliance  with  applicable  laws  and 
regulations. 

a.  Internal  control  review.  In  order  to 
provide  this  assurance  the  auditor  must  make 
a  study  and  evaluation  of  internal  control 
systems  used  in  administering  Federal 
assistance  programs.  The  study  and 
evaluation  must  be  made  whether  or  not  the 
auditor  intends  to  place  reliance  on  such 
systems.  As  part  of  this  review,  the  auditor 
shall: 

(1)  Test  whether  these  internal  control 
systems  are  functioning  in  accordance  with 
prescribed  procedures. 

(2)  Examine  the  receipient's  system  for 
monitoring  subrecipients  and  obtaining  and 
acting  on  subrecipient  audit  reports. 

b.  Compliance  review.  The  law  also 
requires  the  auditor  to  determine  whether  the 
organization  has  complied  with  laws  and 
regulations  that  may  have  a  material  effect 
on  each  major  Federal  assistance  program. 

(1)  In  order  to  determine  which  major 
programs  are  to  be  tested  for  compliance. 
State  and  local  governments  shall  identify  in 
their  accounts  all  Federal  funds  received  and 
expended  and  the  programs  under  which  they 
were  received.  This  shall  include  funds 
received  directly  from  Federal  agencies  and 
through  other  State  and  local  governments. 

(2)  The  review  must  include  the  selection 
and  testing  of  a  representative  number  of 
charges  from  each  major  Federal  assistance 
program.  The  selection  and  testing  of 
transactions  shall  be  based  on  the  auditors 
professional  judgment  considering  such 
factors  as  the  amount  of  expenditures  for  the 
program  and  the  individual  awards:  the 
newness  of  the  program  or  changes  in  Its 
conditions:  prior  experience  with  the 
program,  particularly  as  revealed  in  audits  and 
other  evaluations  (e.g..  inspections  program 
reviews):  the  extent  to  which  the  program  is 
carried  out  through  subrecipients:  the  extent 
to  which  the  program  contracts  for  goods  or 
services:  the  level  to  which  the  program  is 
already  subject  to  program  reviews  or  other 
forms  of  independent  oversight;  the  adequacy 
of  the  controls  for  ensuring  compliance:  the 
expectation  of  adherence  or  lack  of 
adherence  to  the  applicable  laws  and 
regulations:  and  the  potential  impact  of 
adverse  findings. 

(a)  In  making  the  test  of  transactions,  the 
auditor  shall  determine  whether: 

— The  amounts  reported  as  expenditures 

were  for  allowable  services,  and 
— The  records  show  that  those  who  received 

services  or  benefits  were  eligible  to  receive 

them. 

(b)  In  addition  to  transaction  testing,  the 
auditor  shall  determine  whether: 

— Matching  requirements,  levels  of  effort  and 
earmarking  limitations  were  met, 

— Federal  financial  reports  and  claims  for 
advances  and  reimbursements  contain 
information  that  is  supported  by  the  books 


and  records  from  which  the  basic  financial 
statements  have  been  prepared,  and 
— Amounts  claimed  or  used  for  matching 
were  determined  in  accordance  with  OMB 
Circular  A-«7,  "Cost  principles  for  Slate 
and  local  governments."  and  Attachment  F 
of  Circular  A-102.  "Uniform  requirements 
for  grants  to  State  and  local  governments." 
(c)  The  principal  compliance  requirements 
of  the  largest  Federal  aid  programs  may  be 
ascertained  by  referring  to  the  Compliance 
Supplement  for  Single  Audits  of  State  and 
Local  Governments,  issued  by  OMB  and 
available  from  the  Government  Printing 
Office.  For  those  programs  not  covered  in  the 
Compliance  Supplement,  the  auditor  may 
ascertain  compliance  requirements  by 
researching  the  statutes,  regulations,  and 
agreements  governing  individual  programs. 
(3)  Transactions  related  to  other  Federal 
assistance  programs  that  are  selected  in 
connection  with  examinations  of  financial 
statements  and  evaluations  of  internal 
controls  shall  be  tested  for  compliance  with 
Federal  laws  and  regulations  that  apply  to 
such  transactions. 

9.  Subrecipients.  State  or  local 
governments  that  receive  Federal  financial 
assistance  and  provide  $25,000  or  more  of  it 
in  a  fiscal  year  to  a  subrecipient  shall: 

a.  Determine  whether  State  or  local 
subrecipients  have  met  the  audit 
requirements  of  this  Circular  and  whether 
subrecipients  covered  by  Circular  A-110. 
"Uniform  requirements  for  grants  to 
universities,  hospitals,  and  other  nonprofit 
organizations."  have  met  that  requirement: 

b.  Determine  whether  the  subrecipient 
spent  Federal  assistance  funds  provided  in 
accordance  with  applicable  laws  and 
regulations.  This  may  be  accomplished  by 
reviewing  an  audit  of  the  subrecipient  made 
in  accordance  with  this  Circular.  Circular  A- 
110,  or  through  other  means  (e.g..  program 
reviews)  if  the  subrecipient  has  not  yet  had 
such  an  audit: 

c.  Ensure  that  appropriate  corrective  action 
is  taken  within  six  months  after  receipt  of  the 
audit  report  in  instances  of  noncompliance 
with  Federal  laws  and  regulations: 

d.  Consider  whether  subrecipient  audits 
necessitate  adjustment  of  the  recipient's  own 
records:  and 

e.  Require  each  subrecipient  to  permit 
independent  auditors  to  have  access  to  the 
records  and  financial  statements  as 
necessary  to  comply  with  this  Circular. 

10.  Relation  to  other  audit  requirements. 
The  Single  Audit  Act  provides  that  an  audit 
made  in  accordance  with  this  Circular  shall 
be  in  lieu  of  any  financial  or  financial 
compliance  audit  required  under  individual 
Federal  assistance  programs.  To  the  extent 
that  a  single  audit  provides  Federal  agencies 
with  information  and  assurances  they  need  to 
carry  out  their  overall  responsibilities,  they 
shall  rely  upon  and  use  such  information. 
However,  a  Federal  agency  shall  make  any 
additional  audits  which  are  necessary  to 
carry  out  its  responsibilities  under  Federal 
law  and  regulation.  Any  additional  Federal 
audit  effort  shall  be  planned  and  carried  out 
in  such  a  way  as  to  avoid  duplication. 

a.  The  provisions  of  this  Circular  do  not 
limit  the  authority  of  Federal  agencies  to 
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make,  or  contract  for  audits  and  evaluations 
of  Federal  rinancial  assistance  programs,  nor 
do  they  limit  the  authority  of  any  Federal 
agency  Inspector  General  or  other  Federal 
audit  official. 

b.  The  provisons  of  this  Circular  do  not 
authorize  any  State  or  local  government  or 
subrecipient  thereof  to  constrain  Federal 
agencies,  in  any  manner,  from  carrying  out 
additional  audits. 

c.  A  Federal  agency  that  makes  or 
contracts  for  audits  in  addition  to  the  audits 
made  by  recipients  pursuant  to  this  Circular 
shall,  consistent  with  other  applicable  laws 
and  regulations,  arrange  for  hinding  the  cost 
of  such  additional  audits.  Such  additional 
audits  include  economy  and  eHiciency  audits, 
program  results  audits,  and  program 
evaluations. 

11.  Cognizant  agency  responsiblities.  The 
Single  Audit  Act  provides  for  cognizant 
Federal  agencies  to  overaee  the 
implementation  of  this  Circular. 

a.  The  Office  of  Management  and  Budget 
will  assign  cognizant  agencies  for  Stales  and 
their  subdivisions  and  larger  local 
governments  and  their  subdivisions.  Other 
Federal  agencies  may  participate  with  an 
assigned  cognizant  agency,  in  order  to  fulfill 
the  cognizance  responsibilities.  Smaller 
governments  not  assigned  a  cognizant  agency 
will  be  under  the  general  oversight  of  the 
Federal  agency  that  provides  them  the  most 
funds  whether  directly  or  indirectly. 

b.  A  cognizant  agency  shall  have  the 
following  responsibilities: 

(1)  Ensure  that  audits  are  made  and  reports 
are  received  in  a  timely  manner  and  in 
accordance  with  the  requirements  of  this 
Circular. 

(2)  Provide  technical  advice  and  liaison  to 
State  and  local  governments  and  independent 
auditors. 

(3)  Obtain  or  make  quality  control  reviews 
of  selected  audits  made  by  non-Federal  audit 
organizations,  and  provide  the  results,  when 
appropriate,  to  other  interested  organizations. 

(4)  Promptly  inform  other  affected  Federal 
agencies  and  appropriate  Federal  law 
enforcement  ofTicials  of  any  reported  illegal 
acts  or  irregularities.  They  should  also  inform 
State  or  local  law  enforcement  and 
prosecuting  authorities,  if  not  advised  by  the 
recipient,  of  any  violation  of  law  within  their 
jurisdiction. 

(5)  Advise  the  recipient  of  audits  that  have 
been  found  not  to  have  met  the  requirements 
set  forth  in  this  Circular.  In  such  instances, 
the  recipient  will  be  expected  to  work  with 
the  auditor  to  take  corrective  action.  If 
corrective  action  is  not  taken,  the  cognizant 
agency  shall  notify  the  recipient  and  Federal 
awarding  agencies  of  the  facts  and  make 
recommendations  for  followup  action.  Major 
inadequacies  or  repetitive  substandard 
performance  of  independent  auditors  shall  be 
referred  to  appropriate  professional  bodies 
for  disciplinary  action. 

(6)  Coordinate,  to  the  extent  practicable, 
audits  made  by  or  for  Federal  agencies  that 
are  in  addition  to  the  audits  made  pursuant  to 
this  Circular  so  that  the  additional  audits 
build  upon  such  audits. 

(7)  Oversee  the  resolution  of  audit  findings 
that  affect  the  programs  of  more  than  one 
agency. 


12.  Illegal  acts  or  irregularities.  If  the 
auditor  becomes  aware  of  illegal  acts  or  other 
irregularities,  prompt  notice  shall  be  given  to 
recipient  management  officials  above  the 
level  of  involvement,  (see  also  paragraph 
13(a)(3)  below  for  the  auditor's  reporting 
responsibilities.)  The  recipient,  in  turn,  shall 
promptly  notify  the  cognizant  agency  of  the 
illegal  acts  or  irregularities  and  of  proposed 
and  actual  actions,  if  any.  Illegal  acts  and 
irregularities  include  such  matters  as 
conflicts  of  interest,  falsification  of  records  or 
reports,  and  misappropriations  of  funds  or 
other  assets. 

13.  Audit  Reports.  Audit  reports  must  be 
prepared  at  the  completion  of  the  audit 
Reports  serve  many  needs  of  State  and  local 
governments  as  well  as  meeting  the 
requirements  of  the  Single  Audit  Act. 

a.  The  audit  report  shall  state  that  the  audit 
was  made  in  accordance  with  the  provisions 
of  this  Circular.  The  report  shall  be  made  up 
of  at  least: 

(1)  The  auditor's  report  on  financial 
statements  and  on  a  schedule  of  Federal 
assistance;  the  financial  statements:  and  a 
schedule  of  Federal  assistance,  showing  the 
total  expenditures  for  each  Federal 
assistance  program  as  identiHed  in  the 
Catalog  of  Federal  Domestic  Assistance. 
Federal  programs  or  grants  that  have  not 
been  assigned  a  catalog  number  shall  be 
identified  under  the  caption  "other  Federal 
assistance." 

(2)  The  auditor's  report  on  the  study  and 
evaluation  of  internal  control  systems  must 
identify  the  organization's  signiricani  internal 
accounting  controls,  and  those  controls 
designed  to  provide  reasonable  assurance 
that  Federal  programs  are  being  managed  in 
compliance  with  laws  and  regulations.  It 
must  also  identify  the  controls  that  were 
evaluated,  the  controls  that  were  not 
evaluated,  and  the  material  weaknesses 
identified  as  a  result  of  the  evaluation. 

(3)  The  auditor  8  report  on  compliance 
containing: 

— A  statement  of  positive  assurance  with 
respect  to  those  itenu  tested  for 
compliance,  including  compliance  with  law 
and  regulations  pertaining  to  financial 
reports  and  claims  for  advances  and 
reimbursements: 

— Negative  assurance  on  those  items  not 

tested; 
— A  summary  of  all  instances  of 

noncompliance;  and 
— An  identification  of  total  amounts 

questioned,  if  any.  for  each  Federal 

assistance  award,  as  a  result  of 

noncompliance. 

b.  The  three  parts  of  the  audit  report  may 
be  bound  into  a  single  report,  or  presented  at 
the  same  time  as  separate  documents. 

c.  All  fraud  abuse,  or  illegal  acts  or 
indications  of  such  acts,  including  all 
questioned  costs  found  as  the  result  of  these 
acts  that  auditors  become  aware  of.  should 
normally  be  covered  in  a  separate  written 
report  submitted  in  accordance  with 
paragraph  13f 

d.  In  addition  to  the  audit  report,  the 
recipient  shall  provide  comments  on  the 
findings  and  recommendations  in  the  report, 
including  a  plan  for  corrective  action  taken  or 
planned  and  comments  on  the  status  of 


corrective  action  taken  on  prior  findings.  If 
corrective  action  is  not  necessary,  a 
statement  describing  the  reason  it  is  not 
should  accompany  the  audit  report. 

e.  The  reports  shall  be  made  available  by 
the  State  or  local  government  for  public 
inspection  within  30  days  after  the 
completion  of  the  audit. 

f.  In  accordance  with  generally  accepted 
government  audit  standards,  reports  shall  be 
submitted  by  the  auditor  to  the  organization 
audited  and  to  those  requiring  or  arranging 
for  the  audit.  In  addition,  the  recipient  shall 
submit  copies  of  the  reports  to  each  Federal 
department  or  agency  that  provided  Federal 
assistance  funds  to  the  recipient. 
Subrecipients  shall  submit  copies  to 
recipients  that  provided  them  Federal 
assistance  funds.  The  reports  shall  be  sent 
within  30  days  after  the  completion  of  the 
audit,  but  no  later  than  one  year  after  the  end 
of  the  audit  period  unless  a  longer  period  is 
agreed  to  with  the  cognizant  agency. 

g.  Recipients  of  more  than  $100,000  in 
Federal  funds  shall  submit  one  copy  of  the 
audit  report  within  30  days  after  issuance  to  a 
central  clearinghouse  to  be  desigiiated  by  the 
Office  of  Management  and  Budget.  The 
clearinghouse  will  keep  completed  audits  on 
file  and  follow  up  with  State  and  local 
governments  that  have  not  submitted 
required  audit  reports. 

h.  Recipients  shall  keep  audit  reports  on 
file  for  three  years  from  their  issuance. 

14.  Audit  Resolution.  As  provided  in 
paragraph  11.  the  cognizant  agency  shall  be 
responsible  for  monitoring  the  resolution  of 
audit  findings  that  affect  the  programs  of 
more  than  one  Federal  agency.  Resolution  of 
findings  that  relate  to  the  programs  of  a 
single  Federal  agency  will  be  the 
responsibility  of  the  recipient  and  that 
agency.  Alternate  arrangements  may  be 
made  on  a  case-by-case  basis  by  agreement 
among  the  agencies  concerned. 

Resolution  shall  be  made  within  six  months 
after  receipt  of  the  report  by  the  Federal 
departments  and  agencies.  Corrective  action 
should  proceed  as  rapidly  as  possible. 

15.  Audit  workpapers  and  reports. 
Workpapers  and  reports  shall  be  retained  for 
a  minimum  of  three  years  from  the  dale  of  the 
audit  report,  unless  the  auditor  is  notified  in 
writing  by  the  cognizant  agency  to  extend  the 
retention  period.  Audit  workpapers  shall  be 
made  available  upon  request  to  the  cognizant 
agency  or  its  designee  or  the  General 
Accounting  Office,  at  the  completion  of  the 
audit. 

16.  Audit  Costs.  The  cost  of  audits  made  in 
accordance  with  the  provisions  of  this 
Circular  are  allowable  charges  to  Federal 
assistance  programs. 

a.  The  charges  may  be  considered  a  direct 
cost  or  an  allocated  indirect  cost,  determined 
in  accordance  with  the  provision  of  Circular 
A-a7.  "Cost  principles  for  State  and  local 
governments." 

b.  Generally,  the  percentage  of  costs 
charged  to  Federal  assistance  programs  for  a 
single  audit  shall  not  exceed  the  percentage 
thai  Federal  funds  expended  represent  of 
total  funds  expended  by  the  recipient  during 
the  fiscal  year.  The  percentage  may  be 
exceeded,  however,  if  appropriate 
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documentation  demonstrates  higher  actual 
cost. 

17.  Sanctions.  The  Single  Audit  Act 
provides  that  no  cost  may  be  charged  to 
Federal  assistance  programs  for  audits 
required  by  the  Act  that  are  not  made  in 
accordance  with  this  Circular.  In  cases  of 
continued  inability  or  unwillingness  to  have  a 
proper  audit,  Federal  agencies  must  consider 
other  appropriate  sanctions  including: 

— Withholding  a  percentage  of  assistance 

payments  until  the  audit  is  completed 
.  satisfactorily. 

— Withholding  or  disallowing  overhead  costs, 
and 

— Suspending  the  Federal  assistance 
agreement  until  the  audit  is  made. 

18.  Auditor  Selection.  In  arranging  for  audit 
services  State  and  local  governments  shall 
follow  the  procurement  standards  prescribed 
by  Attachment  O  of  Circular  A-102.  "Uniform 
requirements  for  grants  to  State  and  local 
governments."  The  standards  provide  that 
while  recipients  are  encouraged  to  enter  into 
intergovernmental  agreements  for  audit  and 
other  services,  analysis  should  be  made  to 
determine  whether  it  would  be  more 
economical  to  purchase  the  services  from 
private  firms.  In  instances  where  use  of  such 
intergovernmental  agreements  are  required 
by  State  statutes  (e.g.,  audit  services)  these 
statutes  will  take  precedence. 

19.  Small  and  Minority  Audit  Firms.  Small 
audit  firms  and  audit  firms  owned  and 
controlled  by  socially  and  economically 
disadvantaged  individuals  shall  have  the 
maximum  practicable  opportunity  to 
participate  in  contracts  awarded  to  fulfill  the 
requirements  of  this  Circular.  Recipients  of 
Federal  assistance  shall  take  the  following 
steps  to  further  this  goal: 

a.  Assure  that  small  audit  firms  and  audit 
firms  owned  and  controlled  by  socially  and 
economically  disadvantaged  individuals  are 
used  to  the  fullest  extent  practicable. 

b.  Make  information  on  forthcoming 
opportunities  available  and  arrange 
timeframes  fpr  the  audit  so  as  to  encourage 
and  facilitate  participation  by  small  audit 
firms  and  audit  firms  owned  and  controlled 
by  socially  and  economically  disadvantaged 
individuals. 

c.  Consider  in  the  contract  process  whether 
firms  competing  for  larger  audits  intend  to 
subcontract  with  small  audit  firms  and  audit 
firms  owned  and  controlled  by  socially  and 
economically  disadvantaged  individuals. 

d.  Encourage  contracting  with  small  audit 
firms  or  audit  firms  owned  and  controlled  by 
socially  and  econoniically  disadvantaged 
individuals  which  have  traditionally  audited 
government  programs  and,  in  such  cases 
where  this  is"  not  possible,  assure  that  these 
firms  are  given  consideration  for  audit 
subcontrating  opportunities. 

e.  Encourage  contracting  with  consortiums 
of  small  audit  firms  as  described  in    ■ 
paragraph  (a)  above  when  a  contract  is  too 
large  for  an  individual  small  audit  firm  or 
audit  firm  owned  and  controlled  by  socially 
and  economically  disadvantaged  individuals. 

f.  Use  the  services  and  assistance,  as 
appropriate,  of  such  organizations  as  the 
Small  Business  Administration  in  the 
solicitation  and  utilization  of  small  audit 
firms  or  audit  firms  owned  and  controlled  by 


socially  and  economically  disadvantaged 
individuals. 

20.  Reporting.  Each  Federal  agency  will 
report  to  the  Director  of  OMB  on  or  before 
March  1. 1987,  and  annually  thereafter  on  the 
effectiveness  of  State  and  local  governments 
in  carrying  out  the  provisions  of  this  Circular. 
The  report  must  identify  each  State  or  local 
government  or  Indian  tribe  that,  in  the 
opinion  of  the  agency,  is  failing  to  comply 
with  Circular. 

21.  Regulations.  Each  Federal  agency  shall 
include  the  provisions  of  this  Circular  in  its 
regulations  implementing  the  Single  Audit 
Act. 

22.  Effective  date.  This  Circular  is  effective 
upon  publication  and  shall  apply  to  fiscal 
years  of  State  and  local  governments  that 
begin  after  December  31, 1984.  Earlier 
implementation  is  encouraged.  However, 
until  it  is  implemented,  the  audit  provisions 
of  Attachment  P  to  Circular  A-102  shall 
continue  to  be  observed. 

23.  Inquiries.  All  questions  or  inquiries 
should  be  addressed  to  Financial 
Management  Division.  Office  of  Management 
and  Budget,  telephone  number  202/395-3993. 

24.  Sunset  review  date.  This  Circular  shall 
have  an  independent  policy  review  to 
ascertain  its  effectiveness  three  years  from 
the  date  of  issuance. 

David  A.' Stockman. 
Director 

Circular  A-128  Attachment 

Definition  of  Major  Program  as  Provided  in 
Pub.  L.  98-502 

"Major  Federal  Assistance  Program,"  for 
Slate  and  local  governments  having  Federal 
assistance  expenditures  between  $100,000 
and  $100,000,000,  means  any  program  for 
which  Federal  expenditures  during  the 
applicable  year  exceed  the  larger  of  $300,000, 
or  3  percent  of  such  total  expenditures. 

Where  total  expenditures  of  Federal 
assistance  exceed  $100,000,000,  the  following 
criteria  apply: 


Total  expenditures  of  Federal  fmanaal 

Major  Federal 

assistance  for  al 

programs 

assistance 

program  means 

More  than 

But  less  itian 

any  program  Ittal 
exceeds 

$100  million 

1  billion 

$3  million 

1  billion 

ZbiWon 

4  million 

2  billion 

SbiUion 

7  million 

3  Mhon 

4  billion 

10  miltion 

4  billion 

Sbillion 

13  million 

5  billion 

6  billion 

16  million 

6  billion 

7bi«ion 

19  million 

Over  7  billion 

20  million 

(FR  Doc.  85-18542  Filed  8-5-85:  8:45  amj 

BILLING  CODE  415<M)4-M 

Office  of  Child  Support  Enforcement 

45  CFR  Parts  301,  302,  303,  304  and 
307 

Child  Support  Enforcement  Program; 
Implementation  of  Child  Support 
Enforcement  Amendments  of  1984 

agency:  Office  of  Child  Support 
Enforcement  (OCSE).  HHS. 


ACTION:  Final  rule:  corrections. 

summary:  This  document  makes  several 
corrections  to  the  Child  Support 
Enforcement  program  final  regulations 
that  appeared  in  the  Federal  Register  on 
May  9. 1985  {50  FR  19608).  These 
corrections  are  in  addition  to  those 
published  in  the  Federal  Register  on 
June  7. 1985  (50  FR  23958). 

In  addition  to  the  corrections  to  the 
regulatory  language,  there  were  two 
errors  in  the  amendatory  language.  The 
amendatory  language  on  page  19648, 
second  column,  at  E.  should  have  read 
"By  revising  §  302.51  (a)  and  (e)".  In 
addition,  on  page  19657,  second  column, 
in  the  amendatory  language  at  3.A.,  first 
line,  "§  307.16"  should  have  read 
"§  307.10". 

FOR  FURTHER  INFORMATION  CONTACT 

Gail  Blatt,  [301)  443-5350. 

Accordingly,  OCSE.  HHS.  is 
correcting  FR  doc.  85-11021.  45  CFR 
Parts  301  through  304  and  307  to  read  as 
follows: 

§  301.1    (Corrected] 

1.  On  page  19647.  second  column. 
§  301.1,  in  the  definition  of  "overdue 
support",  tenth  line,  insert  the  word 
"but"  after  the  comma. 

§302.5    (Corrected] 

2.  On  page  19648,  third  column,  in 
§  302.51.  paragraph  "(c)"  should  be 
designated  paragraph  "(e)". 

3.  On  the  same  page,  third  column,  in 
§  302.51(e)(3).  eighth  line,  "represents" 
should  read  "represent". 

§302.52    (Corrected] 

4.  On  page  19649,  second  column,  in 
§  302.52(b)(5).  ninth  line,  "sections" 
should  read  "section". 

5.  On  page  19651.  first  column,  in 

§  303.52(a).  in  the  definition  of  'Total 
IV-D  administrative  costs",  third  line. 
"state"  should  read  "State". 

6.  On  the  same  page,  first  column,  in 

§  303.52(b)(1)  twelfth  through  fourteenth 
lines,  delete  the  words  "and  the  State's 
non-AFDC  collections  to  the  State  total 
administrative  costs". 

7.  On  the  same  page,  second  column, 
in  §  303.52(b)(4)(ii),  third  line,  delete  the 
words  "and  parents  residing". 

§303.72    (Corrected] 

8.  On  page  19652.  first  column,  in 
§  303.72(a)(5),  fifth  line,  substitute  a 
period  for  the  comma. 

9.  On  the  same  page,  first  column,  in 
§  303.72(b)(2)  introductory  text,  third 
line,  substitute  a  colon  for  the  semi- 
colon. 
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9a.  On  the  same  page,  third  column,  in 
the  title  of  S  303.72(0.  second  line, 
"/nterstote"  should  read  "introatate". 

10.  On  the  tame  page,  third  colunui.  in 
§  303.72(0(2),  last  line,  substitute  a 
period  for  the  conuna. 

§303.100    [CorrwtMl] 

11.  On  page  19654,  second  column,  in 
§  303.100(c)(3).  last  line,  substitute  a 
semi-colon  followed  by  the  word  "and" 
for  the  period. 

12.  On  the  same  page,  third  column,  in 
§  303.100(e)(2).  the  second  sentence 
which  reads  in  part  'The  State  must 
reduce  .  .  ."is  designated  as  a  new 
paragraph  (e)(3). 

13.  On  page  19655,  first  column,  in 

S  303.100(g)(5)(iii).  last  line.  subsHtute  a 
semi-colon  followed  by  the  word  "and" 
for  the  period. 

§303.102    [corrKted] 

14.  On  page  19655,  third  column,  in 
§  303.102(a)(1).  third  line,  "act"  should 
read  "Act". 

15.  On  pagel9656.  first  column,  in 

§  3O3.102(g)(l)(i).  second  line.  "(2)  or" 
should  read  "(ii)". 

16.  On  the  same  page,  same  column,  in 
S  303.102(g)(1).  ninth  line,  add  "and" 
following  the  semi-colon. 

17  On  the  same  page,  same  column,  in 
S  303.102(g)(l)(iii).  last  three  lines,  delete 
the  words  "and  must  credit  amounts 
offset  on  individual  IV-D  payment 
records". 

18.  On  the  same  page,  same  column,  in 
§  303.102(h),  sixth  line,  "state"  should 
read  "State". 

§303.105    [corrected] 

19.  On  the  same  page,  second  column, 
in  §  303.105(c).  third  line,  the  first  "oV 
should  read  "to". 

§304.95    [corrected] 

20.  On  page  19657,  first  column,  in 

S  304.95(0.  first  line,  "state"  should  read 
"State". 

§307.30    [corrected] 

21.  On  the  same  page,  third  column,  in 
§  307.30(b).  the  title  should  be  italicized. 

22.  On  page  19658,  second  column, 
add  5  asterisks  after  the  first  paragraph. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.679,  Child  Support 
Enforcement  Program) 

Approved:  July  29. 1985. 
K.  lacqueline  Holz. 

Deputy  Assistant  Secretary  for  Managemeat 

Analysis  and  Systems. 

(FR  Doc.  85-18589  Filed  8-^-^.  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

46  CFR  Part  580 

(Docket  Ho.  M-ari 

Put>Jishing  ar>d  FMir>g  Tariffs  by 
Common  Carrlars  In  ttia  Foreign 
Commarca  of  ttta  United  States;  Co- 
Loadhig  Practicas  by  NVOCCs 

AOCNCv:  Federal  Maritime  Commission. 
action:  Final  rule. 

summary:  On  May  8. 1985.  the 
Commission  deferred  the  elective  date 
of  its  Final  Rule  until  August  13. 1985.  in 
order  to  consider  comments  of  certain 
Non- Vessel  Operating  Common  Carriers 
(NVOCCs).  The  Commission  has 
decided  to  implement  the  Final  Rule 
without  any  substantive  change. 
However,  the  language  of  the  Rule  is 
modified  to  clarify  that  all  NVOCCs  are 
required  to  comply  with  these 
requirements  whatever  the  type  of  co- 
loading  relationship  that  exists  between 
the  participating  parties.  The  Rule  has 
also  been  modified  to  clarify  that  the 
name  of  any  NVOCC  with  which  a 
shipment  has  been  co-loaded  shall  be 
shown  on  the  face  of  the  bill  of  lading  in 
a  clear  and  legible  manner. 
EFFECTIVE  DATE:  September  5, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  G.  Drew,  Director,  Bureau  of 
Tariffs,  Federal  Maritime  Commission, 
1100  L  Street  NW.,  Washington,  DC 
20573,  (202)  523-5796 
John  Robert  Ewers,  Director,  Office  of 
Regulatory  Overview,  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Washington.  DC  20573,  (202) 
523-5827 

SUPPLEMENTARY  INFORMATION:  The 

Final  Rule  governing  co-loading 
practices  of  Non- Vessel-Operating 
Common  Carriers  (NVOCCs),  originally 
scheduled  to  become  effective  on  May 
15. 1985  (Federal  Register  Notice  50- 
14704.  April  15,  1985),  was  deferred  until 
August  13. 1985,  due  to  an  uncertainty  as 
to  its  application  expressed  by  segments 
of  the  NVOCC  industry.  Questions  were 
raised  both  with  respect  to  the  intended 
application  of  the  Rule  as  it  involves  the 
co-loading  of  cargo  under  a  carrier-to- 
carrier  agreement  and  the 
documentation  requirements. 

The  application  of  the  Rule  was 
alleged  to  be  unclear  in  a  situation 
where:  (1)  Two  or  more  NVOCCs  co- 
load  pursuant  to  the  terms  of  a  carrier- 
to-carrier  agreement,  and  (2)  the 
NVOCC  with  which  the  cargo  is  co- 
loaded  does  not  issue  a  bill  of  lading  or 
assume  the  liability  and  responsibility 
for  the  cargo  as  is  customary  in  a 
shipper-carrier  arrangement.  The 


Commission  believes  that  the  Rule  is 
clear  as  to  its  application  in  the 
described  circumstances.  However,  to 
avoid  any  further  possible 
misunderstanding,  modifications  of  a 
non-substantive  nature  have  been  made 
to  the  Final  Rule.  In  the  interest  of 
clarity,  the  Rule  has  also  been 
reorganized. 

"Co-loading",  which  is  defined  in  46 
CFR  580.5(d)(14)(i)  as  "the  combining  of 
cargo,  in  the  import  or  export  foreign 
commerce  of  the  United  States,  by  two 
or  more  NVOCCs  for  tendering  to  an 
ocean  carrier  under  the  name  of  one  or 
more  NVOCCs",  recognizes  no 
exception  for  co-loading  performed 
pursuant  to  an  agreement  between  or 
among  NVOCCs.  Where  a  carrier-to- 
carrier  agreement  exists,  the  Rule  would 
require  the  NVOCC  which  receives  the 
cargo  from  the  shipper  to  issue  the 
shipper  a  bill  of  lading  annotating 
thereon,  for  shipper  informational 
purposes,  the  name  of  the  NVOCC  to 
which  the  cargo  has  been  tendered  (46 
CFR  580.5(d){14){iii)).  The  publishing 
NVOCCs  tariff  need  only  relate  that  co- 
loading  is  performed  subject  to  a  carrier- 
to-carrier  agreement  (section 
580.5(d)(14)(ii)(B)). 

In  response  to  inquiries  received  with 
respect  to  application  of  the 
documentation  requirements,  the 
Commission  has  revised  §  580.5(d)(4)(iii) 
of  its  Final  Rule  as  previously  published, 
to  clarify  that  this  requirement  is 
applicable  to  any  NVOCC  which  co- 
loads  under  either  a  shipper- to'^^rier  or 
a  carrier-to-carrier  arrangement  and  to 
require  additionally  that  the  annotation 
revealing  the  name  of  any  NVOCC  with 
which  cargo  has  been  co-loaded  be 
8ho%vn  on  the  face  of  the  bill  of  lading  in 
a  clear  and  legible  manner.  This 
clarification  should  satisfy  those 
concerned  with  the  manner  in  which  the 
annotation  is  to  be  revealed  on  the  bill 
of  lading.  It  will  also  affirm  that  the 
annotation  requirement  is  intended  to 
apply  in  situations  where  the  co-loading 
involves  either  a  shipper-to-carrier  or 
carrier-to-carrier  relationship. 

The  Commission  has  determined  that 
this  Final  Rule  is  not  a  "major  rule"  as 
defined  in  Executive  Order  12291  dated 
February  17, 1981,  because  it  will  not 
result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovations,  or  on  the 
ability  of  United  States-based 
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enterprises  to  compete  with  Foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Collection  of  Information 
requirements  contained  in  this 
regulation  have  been  approved  by  the 
Office  of  Management  and  Budget  under 

Provisions  of  the  Paperwork  Reduction 
.ct  of  1980  (Pub.  L.  96-511)  and  have 
been  assigned  control  number  3072.0046. 

List  of  Subjects  in  46  CFR  Part  580 

Cargo,  Cargo  vessels.  Exports, 
Harbors,  Imports.  Maritime  carriers. 
Rates  and  fares,  Reporting  and 
recordkeeping  requirements.  Water 
carriers,  Water  transportation. 

PART  580— {AMENDED] 

Therefore,  pursuant  to  5  U.S.C.  553 
and  sections  8  and  17  of  the  Shipping 
Act  of  1984  (46  U.S.C.  app.  1707  and 
1716)  the  Federal  Maritime  Commission 
is  amending  Title  46  CFR  Part  580  as 
follows: 

1.  The  authority  citation  to  Part  580 
continues  to  read: 

Authority:  5  U.S.C.  553;  46  U.S.C.  app.  1702- 
1705. 1707, 1709, 1712. 1714-1716  and  171& 

2.  Section  580.5  is  amended  by  adding 
paragraph  (d)(14)  to  read  as  follows: 

5  580.5    Tariff  contents. 

***** 

(d)  *  *  * 

(14)  Special  Rules  and  Regulations 
applicable  to  co-loading  activities  of 
Non-Vessel-Operating  Common 
Carriers  (NVOCCs).    , 

(i)  Oefinitjon.  For  the  purpose  of  this 
section,  "Co-loading"  means  the 
combining  of  cargo,  in  the  import  or 
export  foreign  commerce  of  the  United 
States,  by  two  or  more  NVOCCs  for 
tendering  to  an  ocean  carrier  under  the 
name  of  one  or  more  of  the  NVOCCs. 

(ii)  Filing  Requirements.  All  tariffs 
filed  by  an  NVOCC  shall  contain  a  rule 
describing  its  co-loading  activities  as 
follows: 

(A)  If  an  NVOCC  does  not  tender 
cargo  for  co-loading,  its  tariff(s)  shall  so 
indicate. 

(B)  If  two  or  more  NVOCCs  enter  info 
an  agreement  which  establishes  a 
carrier-to-carrier  relationship  for  the  co- 
loading  of  cargo,  then  the  existence  of 
such  agreement  must  be  noted  in  each  of 
the  NVOCCs  tariffs. 

(C)  If  two  NVOCCs  enter  into  a  co- 
loading  arrangement  which  results  in  a 
shipper-to-carrier  relationship,  the 
tendering  NVOCC  shall  describe  in  its 
tariff  its  co-loading  practices  and  specify 
its  responsibility  to  pay  any  charges  for 
the  transportation  of  the  cargo.  A 
shipper-to-carrier  relationship  shall  be 
presumed  to  exist  where  the  receiving. 


NVOCC  issues  a  bill  of  lading  to  the 
tendering  NVOCC  for  carriage  of  the  co- 
loaded  cargo. 

(iii)  Documentation  Requirements. 
NVOCCs  which  tender  cargo  to  another 
NVOCC  for  co-loading  whether  under  a 
shipper-to-carrier  or  carrier-to-carrier 
relationship  shall  annotate  each 
applicable  bill  of  lading  with  the  identity 
of  any  other  NVOCC  to  which  the 
shipment  has  been  tendered  for  co- 
loading.  Such  annotation  shall  be  shown 
on  the  face  of  the  bill  of  lading  in  a  clear 
and  legible  manner. 

(iv)  Co-Loading  Rates.  No  NVOCC 
shall  offer  special  co-loading  rates  for 
the  exclusive  use  of  other  NVOCCs.  If 
cargo  is  accepted  by  an  NVOCC  from 
another  NVOCC  which  tenders  that 
cargo  in  the  capacity  of  a  shipper,  it 
must  be  rated  and  carrier  under  tariff 
provisions  which  are  available  to  all 
shippers. 
•        *        *        •        » 

3.  Section  580.91  is  amended  by 
adding  the  following  entry  numerically 
to  the  Table  at  the  end  thereof: 

§  580.91    0MB  control  numbers  assigned 
pursuant  to  ttte  Paperwork  Reduction  Act 


580.5(d)(14) „ 3072-0046 

•  «      >    »  *  , 

By  the  Commission. 
Bruce  A.  Dombrowski. 
Acting  Secretary. 

[PR  Doc.  85-18512  Filed  8-5-85;  8:45  am] 
BiLUNo  cooE  trao-oi-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  84-231;  RM-4905;  RM- 
4906;  FCC  85-385) 

implementation  of  BC  Docket  No.  80- 
90  to  Increase  the  Avaiiabiltty  of  FM 
Broadcast  Assignments 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


summary:  This  action  allots  Channel 
300A  to  East  Ridge.  Tennessee  as  its 
first  local  service  in  response  to  a 
request  from  Louis  Todd.  Conflicting 
requests  to  allot  Channel  300  to  South 
Pittsburg,  Tennessee;  Jasper,  Tennessee 
or  Calhoun,  Georgia  have  been  denied. 
Several  other  counterproposals 
concerning  four  sets  of  communities  are 
held  in  abeyance  and  will  be  considered 
at  a  later  date. 

EFFECTIVE  DATE:  September  6. 1985. 


ADDRESS:  Federal  Communications 
Commission.  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT 

Mark  Lipp,  Mass  Media  Bureau.  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION: 
List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

The  authority  citation  for  Part  73 
continues  to  read: 

Authority:  Sees.  4  and  303.  48  Sfat.  1066.  as 
amended.  1082.  as  amended:  47  U.S.C.  154. 
303.  Interpret  or  apply  sees.  301.  303.  307.  48 
Stat  1081. 1082.  as  amended.  1083.  as 
amended,  47  U.S.C.  301.  303.  307.  Other 
statutory  and  executive  order  provisions 
authorizing  or  interpreted  or  applied  by 
specific  sections  arc  cited  to  text. 

Third  Report  and  Order 

In  the  matter  of  implementation  of  BC 
Docket  80-90  lo  increase  the  availability  of 
FM  broadcast  assignments:  FCC  85-385.  MM 
Docket  84-231,  RM-4905.  RM-4g06. 

Adopted  July  23. 1985. 

Released:  July  31. 1985. 

By  the  Commission. 

1.  The  Commission  has  before  it  the 
Further  Notice  of  Proposed  Rule 
Making.  50  FR  2835.  published  January 
22, 1985.  which  proposed  to  make  new 
FM  allotments  to  various  communities 
in  response  to  five  counterproposals 
filed  in  this  proceeding.*  On  the  same 
date,  the  Commission  published  the 
First  Report  and  Order  in  this 
proceeding.  50  FR  3514,  allotting  new  FM 
channels  to  689  communities.* 


'  The  five  counterproposalt  involved  the 
following  sets  of  conmunitiea: 


(l)CQrtMn.  Kentucky. 
Jetkco, 
Termeuee 
(?)  Jacksonwite. 
Norm  Carolina 
Kmalon.  Nkxih 
Carokna 

(3)  Camoun.  Georya.. 

EaitRKlga. 

Tennasaea. 
Jasper. 

Teorwssoe. 
Sooth  Pittsburg. 

Tennessee 

(4)  Vergennes, 
Venrtom. 

(5)  Lacrosse. 
Wiscortsm 


2S7A.296A 


22IA.288A 
236.  249A 


292A 

227,  240A. 
28SA 


257A.  297C2 
294A 

221A.  254C1  or 
2S4A.2S8A. 

236.  2«9A^  254A 

300A 


300C2or300A^ 

294C2 

227,  239C2.  ZBSA 


'  In  the  Second  Report  and  Order.  50  FR  15558. 
published  April  19. 1985.  the  Commission 
consideiied  the  matter  of  (1)  special  treatment  for 
daytime-only  AM  licensees  which  apply  for  FM 
channels  in  the  same  community:  (2)  a  random 
selection  system  for  making  the  689  allotments 
available  for  application;  and  (3)  lifting  the 
restrictions  on  filing  petitions  for  new  allotments. 
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2.  The  First  Report  and  Order,  supra 
set  forth  six  priority  factors  for 
comparing  counterproposals  with  the 
original  684  proposed  communities.  The 
six  categories  of  service  and  the 
assigned  numerical  weights  are  as 
follows: 

(1)  First  aural  8ervices-4. 

(2)  Second  aural  service-3. 

(3)  First  local  8ervice-3. 

(4)  First  fulltime  local  8ervice-2. 

(5)  Minority  8ervice-2. 

(6)  Public  radio  service-2. 

3.  We  are  now  in  a  position  to  resoK'e 
one  of  the  five  counterproposals,  that  of 
South  Pittsburg,  Tennessee.  The 
remaining  proposals  will  be  considered 
in  a  separate  decision.  The 
counterproposal  of  Marion  County 
Broadcasting  Service,  Inc.  ("Marion 
County  Broadcasting"),  licensee  of 
daytime  only  AM  Station  WEPG.  South 
Pittsburg,  Tennessee,  requested  the 
allotment  of  Channel  300C2  or  in  the 
alternative  300A,  to  South  Pittsburg, 
Tennessee  as  a  first  fulltime  local 
service.  This  proposal  conflicts  with  the 
Commission's  proposal  to  allot  Channel 
300A  to  Calhoun.  Georgia  as  a  first 
fulltime  local  service  and  to 
counterproposals  for  Channel  300A  at 
Jasper  or  at  East  Ridge,  Tennessee  as  a 
first  local  service  to  either  community. 
The  following  parties  submitted 
comments  in  response  to  the  Further 
Notice:  Marion  County  Broadcasting, 
Booker  T  Washington  Service,  Inc. 
(•"BTW"),  licensee  of  Station  WENN- 
FM,  Birmingham,  Alabama;  Cherokee 
Broadcasting  Company,  licensee  of 
daytime  only  AM  Station  WJTH, 
Calhoun,  Georgia;  Dr.  Leon  Cresham 
proponent  for  Calhoun  and  Louis  Todd, 
proponent  for  East  Ridge.  Reply 
Comments  were  filed  by  Marion  County 
Broadcasting,  BTW,  and  by  Eaton 
Govan.  III. 

4.  In  its  comments  Marion  County 
Broadcasting  submitted  an  alternate 
three  of  the  four  communities.'  It  alleges 
that  the  South  Pittsburg  proposal  would 


'The  plan  would  allot  Channel  300C2  to  South 
Pittsburg.  Channel  270A  to  East  Ridge  with  a«.a 
mile  east  site  restriction  and  Channel  298A  to 
Calhoun.  Georgia,  (iowever  a  Channel  270A 
allotment  at  East  Ridge  would  be  short  spaced  to: 
(1)  Station  WCHU-FM  (Channel  272A).  Soddy- 
Daisey.  Tenn.;  (2)  the  ten  mile  buffer  zone  for 


permit  service  to  an  underserved  area  of 
approximately  4,878  persons  currently 
receiving  only  one  aural  nighttime 
service. 

5.  BTW  opposes  the  allotment  of  a 
Class  C2  channel  to  South  Pittsburg 
stating  that  its  application  for  a 
transmitter  site  relocation  would  be 
foreclosed  thereby.  BTW  relates  that  the 
need  for  the  site  change  is  based  on  air 
hazard  concerns.  On  May  30, 1984,  BTW 
filed  an  application  to  improve  its 
station's  facilities  through  a  relocation 
of  the  transmitter  site  and  an  increase  in 
the  antenna  height  above  average 
terrain.  In  response  to  concerns  raised 
thereafter  by  the  Federal  Aviation 
Administration,  this  proposal  was 
amended  to  specify  operation  from  a 
new  location  which  would  be 
acceptable  to  the  FAA.  This  proposal 
was  accepted  for  filing  on  December  7, 
1984. « BTW  has  no  objection  to  the 
allocation  of  a  Class  A  channel  at  any  of 
the  communities  under  consideration. 

6.  Todd  comments  that  it  supports  the 
allotment  of  Channel  300A  to  East  Ridge 
which  is  without  local  broadcast 
service,  compared  to  Calhoun,  a  smaller 
community  with  two  AM  stations.  Todd 
alleges  that  Channel  300C2  may  be 
allotted  to  East  Ridge  from  the  same 
general  area  identified  for  South 
Pittsburg.  Todd  refers  to  the 
Commission's  allotment  criteria  and  the 
numerical  weights  assigned  thereto, 
which,  in  his  opinion,  favor  the 
allotment  of  Channel  300  to  East  Ridge. 

7.  The  choice  to  be  made  among  the 
four  communities  rests  on  allotment 
priorities  for  the  established  criteria  as 
outlined  earlier.  As  for  Marion  County 
Broadcasting's  claim  of  first  and  second 
nighttime  aural  service,  our  engineering 

Station  WDRM(FM)  (Channel  271).  Decatur, 
Alabama;  (3)  and  Station  WVSV  (Channel  269A). 
Stevenson.  Alabama.  A  Channel  298A  allotment  at 
Calhoun  would  not  provide  the  full  ten  mile  buffer 
zone  protection  for  Station  WYHYlFTVi).  [.ebanon. 
Tennessee. 

"The  Commission  first  became  aware  of 
measurements  which  detected  FM  interference  to 
aircraft  using  the  Birmingham  Airport  as  early  as 
1978.  See  Interference  in  Communicolions  and 
Navigation  A  vionics  from  Commen.iol  FM  Stations. 
US.  Department  of  Transportation.  Federal 
Aviation  Administration.  Report  No.  FAA-RD-78- 
35.  |uly  1978.  The  present  site  relocation  application 
is  a  culmination  of  attempts  to  help  alleviate  long 
standing  aircraft  interference  probloms  at  the 
Birmingham  airport. 


analysis  shows  that  the  area  in  question 
already  receives  at  least  two  fulltime 
services.* Thus  the  proposal  would  not 
cover  any  underser\'ed  area.  In 
comparing  the  needs  of  each  community 
we  find  the  Calhoun,  Georgia,  has  two 
daytime  only  AM  stations  (WEBS  and 
WJTH);  and  South  Pittsburg,  Tennessee, 
has  one  daytime  only  AM  Station 
(WEPG).  East  Ridge  and  Jasper 
Tennessee,  are  both  without  local 
service  which  represents  the  highest 
priority  factor.  None  of  the  other 
enumerated  criteria  are  applicable. 
Thus,  we  consider  it  appropriate  to  allot 
the  channel  to  East  Ridge  (population 
21,236)  which  is  a  significantly  larger 
community  than  Jasper  (population 
2.633).  Accordingly  we  shall  allot 
Channel  300A  to  East  Ridge,  Tennessee.* 

8.  Accordingly,  pursuant  to  the 
authority  contained  in  sections  4(i). 
5(c)(1).  303  (g)  and  (r)  and  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  it  is  ordered.  That  effective 
September  6. 1985,  the  Table  of  FM 
Allotments.  §  73.202(b)  of  the  Rules,  is 
amended  with  respect  to  the  following 
community: 


oty 


East  Ridga.  Tennessee.. 


ClMnn«l 
^4o. 


300A 


9.  The  window  period  for  filing 
applications  will  be  announced  at  a 
future  date  in  accordance  with  the 
random  selection  list  (See  Public  Notice 
of  May  8, 1985).  Channel  300  is  listed  as 
No.  23  on  the  Notice. 

10.  For  further  information  concerning 
this  proceeding,  contact  Mark  N.  Lipp. 
Mass  Media  Bureau.  (202)  634-6530. 

Federal  Cofnmunications  Commission. 

William  |.  Tricarico. 

Secretary. 

|FR  Doc.  85-18636  Filed  8-5-65;  8:45  am) 
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*  Fulltime  service  is  provided  by  Station 
WDEF(FM).  Chattanooga.  Tennessee,  and  Station 
WSB(AM).  Atlanta.  Georgia. 

'The  allotment  of  a  Class  A  to  East  Ridge  will 
enable  Station  WENN-FM,  Birmingham.  Alabama 
to  move  its  transmitter  site  to  a  location  that 
satisfies  the  air  hazard  concerns  expressed  by  the 
FAA. 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.   The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  mle 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  907  and  908 

Navel  Oranges  Grown  in  Arizona  and 
Designated  Part  of  California;  Valencia 
Oranges  Grown  in  Arizona  and 
Designated  Part  of  California; 
Proposed  Selection  Criteria  for 
Committee  Members 

agency:  Agricultural  Marketing  Service. 
USDA. 

action:  Proposed  rule. 


summary:  This  proposed  rule  sets  the 
criteria  the  Secretary  will  apply  in 
selecting  grower  and  handler  members 
to  serve  on  the  Navel  Orange 
Administrative  Committee  (NOAC)  and 
the  Valencia  Orange  Administrative 
Committee  (VOAC).  The  proposal 
clarifies  what  constitutes  a  cooperative 
marketing  organization  that  would 
qualify  to  have  membership 
representation  on  the  committees  under 
these  orders  and  the  eligibility  of 
individuals  to  serve  on  the  committee. 

DATE:  Comments  on  the  proposed  rule 
are  due  by  August  21, 1985. 

ADDRESS:  Comments  should  be  sent  to: 
Docket  Clerk,  F&V,  AMS,  Room  2069-S, 
U.S.  Department  of  Agriculture, 
Washington,  DC  20250.  Two  copies  of 
all  written  material  shall  be  submitted, 
and  they  will  be  made  available  for 
public  inspection  at  the  office  of  the 
Docket  Clerk  during  regular  business 
hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  J.  Doyle,  Chief,  Fruit  Branch, 
F&V,  AMS,  USDA,  Washington,  DC 
20250,  telephone:  202-447-5975. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under 
Secretay's  Memorandum  152-1  and 
Executive  Order  12291,  and  has  been 
designated  a  "non-major"  rule.  William 
T.  Manley,  Deputy  Administrator, 
Agricultural  Marketing  Service,  has 
certified  that  this  action  will  not  have  a 
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signficiant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  proposed  rule  would  be  issued 
under  Marketing  Orders  907  and  908,  as 
amended  (7  CFR  Parts  907  and  908  (50 
FR  1429)),  regulating  the  handling  of 
navel  and  Valencia  oranges, 
respectively,  grown  in  Arizona  and 
designated  parts  of  California.  The 
marketing  orders  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended.  The  proposed  rule 
is  based  in  part  on  the  March  19, 1985. 
request  of  NOAC  and  VOAC  that  a 
definition  be  estabhshed  for  the  type  of 
cooperative  organization  which  would 
qualify  to  have  membership 
representation  on  the  committee.  It  is 
hereby  found  that  this  action  will  tend 
to  effectuate  the  declared  policy  of  the 
act. 

Pursuant  to  55  907.23  and  908.23.  the 
Secretary  selects  persons  to  serve  as 
members,  alternates  and  additional 
alternates  on  the  NOAC  and  VOAC. 
Such  persons  are  nominated  under 
§5  907.22  and  908.22. 

Four  grower  members  and  three 
handler  members  (and  their  alternates 
and  additional  alternates)  are  selected 
to  represent  cooperative  marketing 
organizations  and  two  grower  members 
and  one  handler  member  (and  their 
alternates  and  additional  alternates]  are 
selected  to  represent  independent  and 
other  marketing  organizations 
(independents).  However,  there  are 
cooperatives  which  do  not  sell  or 
otherwise  handle  their  members' 
oranges. 

The  proposed  rule  is  issued  for  the 
purpose  of  clarifying  the  criteria  which 
the  Secretary  will  use  in  selecting 
committee  members.  The  proposed  rule 
also  defines  "cooperative  marketing 
organization"  for  such  purpose. 

It  is  intended  that  the  independent 
grower  and  handler  membership 
category  represent  the  independent 
point  of  view,  not  the  cooperative 
viewpoint.  Therefore,  only  growers  who 
are  not  members  of  a  cooperative 
marketing  organization,  as  defined  in 
5  907.123(a)  and  §  908.123(a),  and  are 
not  members  of  a  Capper- Volstead 
cooperative,  which  is  in  any  way 
involved  in  the  marketing  or  handling  of 
citrus  or  citrus  products,  would  be 
eligible  to  serve  on  the  committees  as 
representatives  of  independent  growers. 
Growers  who  are  not  members  of  a 
cooperative  marketing  organization    ' 


could  vote  for  nominees  for  independent 
candidates. 

Handlers  who  market  oranges  for 
cooperative  marketing  organizations  or 
Capper- Volstead  cooperatives,  but  are 
not  members  or  principals  of  such 
cooperative  marketing  organizations  or 
cooperatives  involved  in  the  handling  or 
marketing  of  citrus  or  citrus  products, 
would  be  considered  to  be  independent 
They  would  be  eligible  to  be  nominated 
and  serve  as  representatives  of 
independent  handlers. 

A  15-day  comment  period  is 
considered  to  be  adequate  because  (1) 
the  proposed  rule  would  establish  the 
selection  criteria  used  by  the  Secretary 
and  contains  no  requirements  on 
handlers;  and  (2)  nominations  for  those 
positions  on  the  committee  should  begin 
shortly  because  they  have  been  delayed 
since  last  fall. 

List  of  Subjects  in  7  CFR  Parts  9t7  and 
908 

California,  Arizona,  Oranges  (navel). 
Oranges  (Valencia). 

The  authority  citation  for  7  CFR  Parts 
907  and  908  continues  to  read  as  follows: 

Authority:  (Sees.  1-19.  48  Stat.  31.  as 
amended:  7  U.S.C.  601-674). 

The  proposals  are  to  add  new 
§i  907.123  and  908.123  as  follows: 

PART  907— NAVEL  ORANGES  GROWN 
IN  ARIZONA  AND  DESIGNATED  PART 
OF  CAUFORNIA 

§907.123    Selection  criteria. 

(a)  For  purposes  of  this  part,  the  term 
"cooperative  marketing  organization" 
shall  mean  an  association  of  producers 
that: 

(i)  Is  qualified  as  a  Capper- Volstead 
cooperative  under  the  provisions  of  the 
Act  of  the  Congress  of  February  la  1922, 
known  as  the  "Capper- Volstead  Act."  (7 
U.S.C.  291,  292): 

(ii)  has  its  entire  organization  and  all 
of  its  activities  under  the  control  of  its 
members,  i.e.,  producers;  and 

(iii)  has  authority  and  is  engaged  in 
making  collective  sales  of  citrus  or 
citrus  products,  including  oranges,  or 
otherwise  performs  handling  functions 
as  defined  in  §  907.10  for  the  producers 
hereof. 

(b)  Pursuant  to  5  907.23  the  Secretary 
shall  select  committee  members,  and 
their  respective  alternates  and 
additional  alternates,  as  follows: 
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(i)  Three  grower  members  who  shall 
be  afTiliated  with  the  cooperative 
marketing  organization  which  handled 
more  than  50  percent  of  the  total  volume 
of  oranges  during  the  fiscal  year  in 
which  nominations  are  made,  and  two 
handler  members  to  represent  such  an 
organization: 

(ii)  one  grower  member  who  shall  be 
affiliated  with  any  of  the  other 
cooperative  marketing  organizations 
which  handled  oranges,  and  one  handler 
member  to  represent  such  organizations; 
and 

(iii)  two  grower  members  not 
affiliated  with  any  cooperative 
marketing  organziation,  or  any  Capper- 
Volstead  cooperative  organization 
which  is  in  any  way  involved  in  the 
handling  or  marketing  of  citrus  or  citrus 
products,  and  one  handler  member  who 
is  not  a  member  or  principal  of  any 
cooperative  marketing  organization  or 
other  Capper- Volstead  cooperative 
involved  in  the  handling  or  marketing  of 
citrus  or  citrus  products  to  represent  ail 
handlers  which  are  not  cooperative 
marketing  organizations. 

PART  908— VALENCIA  ORANGES 
GROWN  IN  ARIZONA  AND 
DESIGNATED  PART  OF  CAUFORNIA 

§906.123    SetectfcM)  criteria. 

(a)  For  purposes  of  this  part,  the  term 
"cooperative  marketing  organization" 
shall  mean  an  association  of  producers 
that: 

(i)  Is  qualified  as  a  Capper- Volstead 
cooperative  under  the  provisions  of  the 
Act  of  the  Congress  of  February  18, 1922, 
known  as  the  "Capper-Volstead  Act."  (7 
U.S.C.  291.  292); 

(ii)  has  its  entire  organization  and  all 
of  its  activities  under  the  control  of  its 
members,  i.e.,  producers:  and 

(iii)  has  authority  and  is  engaged  in 
making  collective  sales  of  citrus  or 
citrus  products,  including  oranges,  or 
otherwise  performs  handling  functions 
as  defined  in  S  908.11  for  the  producers 
thereof. 

(b)  Pursuant  to  §  908.23  the  Secretary 
shall  select  committee  members,  and 


their  respective  alternates  and 
additional  alternates,  as  follows: 

(i)  three  grower  members  who  shall  be 
aviated  with  the  cooperative 
marketing  organization  which  handled 
more  than  50  percent  of  the  total  volume 
of  oranges  during  the  marketing  year  in 
which  nominations  are  made,  and  two 
handler  members  to  represent  such  an 
organization; 

(ii)  one  grower  member  who  shall  be 
affiliated  with  any  of  the  other 
cooperative  marketing  organizations 
which  handled  oranges,  and  one  handler 
member  to  represent  such  organizations; 
and 

(iii)  two  grower  members  not 
affiliated  with  any  cooperative 
marketing  organization,  or  any  Capper- 
Volstead  cooperative  organization 
which  is  in  any  way  involved  in  the 
handling  or  marketing  of  citrus  or  citrus 
products,  and  one  handler  member  who 
is  not  a  member  or  principal  of  any 
cooperative  marketing  organization  or 
other  Capper-Volstead  cooperative 
involved  in  the  handling  or  marketing  of 
citrus  or  citrus  products  to  represent  all 
handlers  which  are  not  cooperative 
marketing  organizations. 

Dated:  August  1, 1985. 
Thomas  R.  Clark, 

Deputy  Director,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 
[FR  Doc.  85-18662  Filed  8-5-85;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Ch.  i 

(Summary  Notice  No.  PR-85-7] 

Summary  of  Petitions  Received  and 
Dispositions  of  Petitions  Denied  or 
Withdrawn 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

Petitkjns  for  Rulemaking 


ACTION:  Notice  of  petitions  for 
rulemaking  and  of  dispositions  of 
petitions  denied  or  withdrawn. 

summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  rulemaking  (14  CFR  Part 
11),  this  notice  contains  a  summary  of 
certain  petitions  requesting  the  initiation 
of  rulemaking  procedures  for  the 
amendment  of  specified  provisions  of 
the  Federal  Aviation  Regulations  and  of 
denials  or  withdrawals  of  certain 
petitions  previously  received.  The 
purpose  of  this  notice  is  to  improve  the . 
public's  awareness  of  this  aspect  of 
FAA's  regulatory  activities.  Neither 
publication  of  this  notice  nor  the 
inclusion  or  omission  of  information  in 
the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  be  received  on  or  before 
October  18, 1985. 

ADDRESSES:  Send  comments  on  the 
petition  in  triplicate  to:  Federal  Aviation 
Administration.  Office  of  the  Chief 
Counsel.  Attn:  Rules  Docket  (AGC-204). 

Petition  Docket  No. .  800 

Independence  Avenue,  SW.. 
Washington.  D.C.  20591. 
FOR  FURTHER  INFORMATION:  The 
petition,  any  comments  received,  and  a 
copy  of  any  final  disposition  are  filed  in 
the  assigned  regulatory  docket  and  are 
available  for  examination  in  the  Rules 
Docket  (AGC-204).  Room  916,  FAA 
Headquarters  Building  (FO&-10A), 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  D.C.  20591;  telephone  (202) 
426-3644. 

This  notice  is  published  pursuant  to 
paragraphs  (b)  and  (f)  of  §  11.27  of  Part 
11  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  11). 

Issued  in  Washington,  D.C.  on  July  31. 1985. 
)ohn  H.  Cassady. 

Assistant  Chief  Counsel,  Regulations  and 
Enforcement  Division. 


OodMtNo. 


24387.. 


Descnption  of  the  petttnn 


Descnpnon  ol  Petition.  The  Jomi  Coonset  o*  Ftighl  Anendanl  Unions  (XFAU)  seeks  to  estaWisli  maximum  duty  time  limits  and  minimum 
hours  o»  rest  tor  lligm  aflemtants.  These  rules  are  necessary  to  protect  flighi  atlerxtanl  heallfi,  to  assure  and  enhance  safety  m  air 
commerce,  to  elimmate  dMcnmmatioo  and  to  provide  tair  latwr  standards  tor  th«8  class  ol  «»ortiers  The  petitioners  propose  that  sir  earners 
be  required  to  Imvt  perKXJs  o<  worli  to  a  maximum  ol  14  sctwduled  duty  hours  (ftag)  and  13  scheduled  duty  hours  (domestic)  «nlh 
raikiclaons  m  scheduled  *j1>  limits  under  specified  condrtiorw  An  extension  ol  duty  time  is  aHowaWe  lor  long  range  non  slop  flighls  The 
P*!*""!  would  Ik™i  a  flight  attendant  8  monthly  and  yearly  cumulative  duty  hours  to  maximums  ol  200  and  2.000  hours,  respectlve^  The 
pet*on  proposes  that  air  earners  be  required  to  provide  the  followiog  rest  provisions  kx  flight  attendants:  10  tKxxs  release-to-report  at  the 
domestic  layover  pomt;  14  hours  release  to- report  at  a  flag  layover  pomt.  and  12  hours  release  to-report  at  domole  (both  flag  and 
domestic)  Addrtcnal  rest  requirements  are  specified  for  long  range  non-stop  Mights  Air  earners  would  be  required  lo  provide  a  flight 
attendant  at  least  B  24-con80cutive-hour  periods  at  domicile  (domestic)  or  10  24-oonsecutive-hour  periods  at  domieite  (ftag)  dunog  each 
calendar  month  Additionally,  each  fUgfit  attendant  shall  be  provided  at  least  t  24.consecutrve-hour  peood  free  from  all  duty  during  any  J 
consacultM  calandar  days. 

RagulttOfm  A/hctadr  U  CFR  «  121470.  121  471,  121480.  1214*1.  121  4«3,  121485.  121487.  121488.  121.481.  121.500,  121503. 
121.50i5.  121  507.  121  508.  121.513.  121.515,  121  517.  121.519.  121.521,  121.523,  121  526,  and  135261. 
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,j;t°I*  ~J!!SJ^'"?r-?'?  ('^•o^  E*"****"  '^^  •"  Assocatw  o(  Flight  Anendants  pelrtioa  Jh»  comment 
Junsei  pubtisHed  m  accordance  with  the*  request 


Note  -This  petition  was  previously  published  with  an  Assocatioo  o(  FIk 
summary  provKJed  by  Joint  Counsel  published  m  accordance  with  the*  request " 


period  lor  Iha  pebton  a  beng  ntended  to  Octatnr  tS.  IMS.  »M  Urn 


Docket  No. 


23751. 


22773. 


Petitioner 


Ben  Hehcopler  Textron  Inc . 


T.W  Smith  Engine  Co  . 


Petitions  for  Rulemaking:  Withdrawn  or  Denied 


Description  and  dispostion  o(  the  rule  requested 


Description  ol  Petition:  To  amend  registration  marlis  requirements  as  loHows 

(1).  FAR  45.27(a)  be  amended  to  read  • .       hoozontalty  on  both  SKJe  surtaces  (tartjoom)  (he  marli* 

(2) -FAR  45.29(b)(3)  be  amended  lo  read  ■    .  .  must  be  at  least  sn  nches  high. 

(3)^ FAR  4529(t)  be  amended  lo  read  -M  the  surface  authorized  lor  dsplaying  requved  marlis  under  4Si5  ■  not  l»oe  enow*  tor 
displaying  the  required  rr>arks  under  45  25.  then  marks  as  large  as  practicabte  shall  be  dsplaved." 
Regulations  Affected  14  CFR  45  27(a),  45  29(b)(3).  and  45  29(1) 
Denied  July  16.  1985 
O^ipHon  of  Petition  To  delete  J  91.175  which  allows  aircraft  engine  manulactures  to  designate  tw*  OMitiauied  an«ies  m  ttmv  ~am> 

Regulation  AMecled  4  C^FR  Part  91 
Denied  July  1^  1985 


|FR  Do.-.  85-18555  Filed  ft-5-85;  8:45  am] 

BILUNG  CODE  491&-13-M 


14  CFR  Part  25 

(Docket  No.  23690;  Ref.  Notice  83-8] 
Fligtit  After  Structural  Failure 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Withdrawal  of  advance  notice 
of  proposed  rulemaking. 

summary:  This  notice  withdraws 
Advance  Notice  83-8.  published  in  the 
Federal  Register  on  July  11, 1983,  48  FR 
31842.  The  advance  notice  considered 
the  need  to  amend  the  airworthiness 
standards  for  transport  category 
airplanes  by  including  a  requirement 
that  an  airplane  be  capable  of  continued 
safe  flight  and  landing  after  failure  of 
any  single,  principal  structural  element 
and/or  obvious  partial  failure  of  a  large 
external  skin.  The  objective  of  the 
proposal  was  to  consider  the 
development  of  an  airworthiness 
standard  for  designing  transport 
category  airplanes  not  only  for  the 
secondary  effects  of  single  element 
failures  but  also  to  provide  adequate 
residual  strength  for  otherwise 
noncatastrophic.  complete  failures  of 
primary  structure.  Notice  83-8  is  being 
withdrawn  because  the  record  fails  to 
sCipport  the  need  for  further  rulemaking 
action  on  this  subject. 
FOR  FURTHER  INFORMATION  CONTACT 

Gary  L.  Killion.  Manager,  Regulations 
Branch,  ANM-112,  Transport  Standards 
Staff,  Aircraft  Certification  Division. 
FAA.  Northwest  Mountain  Region.  17900 
Pacific  Highway  South,  C-68966,  Seattle. 
Washington  98168:  telephone  (206)  431- 
2112. 

SUPPLEMENTARY  INFORMATION:  . 

Background 

In  December  1979.  following  the  DC- 
10  engine  pylon  failure  in  Chicago,  the 
National  Research  Council  of  the 
National  Academy  of  Sciences  was 


requested  by  the  Secretary  of 
Transportation  to  form  a  committee  to 
assess  certain  procedures  and  practices 
used  by  the  FAA  to  assure  the 
airworthiness  of  commercial  passenger 
airplanes.  The  Committee,  which 
became  known  as  the  Low  Committee, 
included  distinguished  members  of  the 
aviation  community  with  special 
knowlege  of  airplane  design  and  FAA 
certification  procedures.  During  the 
Committee's  subsequent  investigation, 
attention  was  focused  on  airplane 
airworthiness  with  emphasis  on  FAA 
approval  of  the  design,  fabrication,  and 
production  of  large  passenger  airplanes 
and  the  maintenance  and  continuing 
airwprthiness  of  such  airplanes  after 
being  placed  in  commercial  service. 

The  results  of  the  Committee's 
investigation  was  published  in  June  1980 
in  a  report  entitled,  "Improving  Aircraft 
Safety."  One  of  the  recommendations 
contained  in  the  report  is  that  the  FAA 
develop  a  rule  requiring  assurance  that 
an  airplane  be  designed  to  continue  to 
fly  after  structural  failure,  unless  that 
failure  itself  prevents  the  airplane  from 
flying.  In  reponse  to  this 
recommendation,  the  FAA  published 
Advance  Notice  No.  83-8  (48  FR  31842: 
July  11, 1983]  which  proposed  specific 
changes  to  Part  25  of  the  Federal 
Aviation  Regulations  (FAR)  and  also 
invited  interested  persons  to  submit 
specific  comments,  suggestions,  and 
recommendations  to  assist  the  FAA  in 
determining  the  future  course  of  action 
regarding  this  rulemaking  activity. 

Discussion  of  Comments 

In  response  to  the  advance  notice, 
comments  were  received  from 
organizations  and  individuals 
representing  widely  varied  interests. 
The  twenty  commenters  that  responded 
included  domestic  and  foreign  aircraft 
manufacturers  and  trade  organizations 
representing  such  manufacturers, 
domestic  and  foreign  airline  trade 
organizations,  an  organization 
representing  professional  pilots,  a 
consumer  advocate  organization,  other 


U.S.  government  agencies,  and  foreign 
airworthiness  authorities,  as  well  as 
individuals,  including  a  former  member 
of  the  Low  Committee. 

The  majority  of  commenters  oppose 
adoption  of  the  proposed  rulemaking. 
Although  the  reasons  given  for  such 
opposition  vary,  most  commenters 
believe  that  the  proposal  if  adopted. 
would  result  in  heavier,  more  costly 
airplane  structure  with  no 
commensurate  increase  in  the  level  of 
safety.  Many  commenters  believe  that 
the  proposal  would  dictate  the  use  of 
fail-safe  design  and  thereby  negate  the 
benefits  of  the  damage-tolerant  design 
concept  which  was  incorporated  in 
§  25.571  of  the  FAR  in  1980.  Reversion  lo 
a  fail-safe  design  was  described  by 
commenters  as  being  undesirable  in  that 
such  a  design  would  be  more  complex 
fatigue  prone  and  difficult  to  inspect, 
and  less  safe  and  economical  than  a 
damage  tolerance  approach. 

Another  common  criticism  is  that  the 
proposal  appears  to  set  forth  a  complete 
structural  design  philosophy,  rather  than 
to  emphasize  the  consequences  of 
structural  failures  on  airplane  systems. 
Commenters,  including  a  former  member 
of  the  Low  Committee,  assert  that  the 
secondary  effect  of  such  failures  on 
systems  was  the  true  concern  of  the 
Committee's  recommendation.  There 
was  also  an  opinion  generally  held 
among  the  commenters  that  the  essence 
of  the  Low  Committee's 
recommendation  could  be  met  under 
existing  Part  25  standards. 

Three  commenters  support  the 
proposal;  however,  their  comments 
appear  to  have  been  based  on  an 
assumption  that  there  would  be  a 
substantial  increase  in  the  level  of 
safety  rather  than  on  a  studied 
determination  that  there  would,  in  fact, 
be  such  an  increase. 

Reasons  for  the  Withdrawal 

Based  on  the  information  and 
comments  received  in  response  to 
Advance  Notice  No.  83-8.  the  FAA  has 
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determined  that  there  is  not  adequate 
justification  for  further  rulemaking. 
Based  on  the  record  of  this  proceeding 
and  the  requirements  of  Executive  Order 
12291  [46  FR  13193:  February  19. 1981], 
the  rulemaking  should  be  terminated. 

The  Decision  and  Withdrawal 

Accordingly.  I  conclude  that  the  FAA 
should  not  proceed  with  rulemaking 
based  on  the  proposals  contained  in  the 
advance  notice  or  proposed  rulemaking 
now  pending.  Therefore,  Advance 
Notice  83-8  [48  FR  31842;  July  11. 1983)  is 
withdrawn.  This  action  does  not 
preclude  the  FAA  from  consideryig 
similar  proposals  in  the  future  or  commit 
it  to  any  further  or  future  course  of 
action  on  this  subject. 

(Sees.  313(a).  601.  and  603  of  the  Federal 
Aviation  Act  of  1958.  as  amended  (49  U.S.C. 
1354(a).  1421.  and  1423);  49  U.S.C  106(g) 
(Revised  Pub.  L.  97-449.  January  12. 1983)) 

Issued  in  Seattle.  Washington,  on  June  7, 
1985. 

Wayne ).  Barlow, 

Acting  Director.  Northwest  Mountain  Region. 
[FR  Doc  85-18552  Filed  8-5-85;  a45  amj 
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DEPARmENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  314 

[Docket  Na84N-010l  I 

New  Drug  and  Antittiotic  Application 
Review;  Proposed  User  Ctiarge 

AOCNCY:  Food  and  Dnig  Administration. 
ACTION:  Proposed  rule. 

SUIMIARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  its  regulations  governing  the 
approval  for  marketing  of  new  drugs 
and  antibiotic  drugs  for  human  use  by 
initiating  a  program  that  would  impose 
charges  to  recover  the  cost  of  reviewing 
new  drug  and  antibiotic  applications  for 
marketing  and  certain  supplemental 
applications.  In  this  effort,  persons 
seeking  FDA's  approval  to  market  a  new 
drug  or  an  antibiotic  drug  would  be 
assessed  a  charge  for  the  review  of  each 
new  drug  application,  abbreviated  new 
drug  application,  and  antibiotic 
marketing  application.  A  charge  would 
also  be  assessed  for  the  review  of 
supplemental  applications  that  propose 
certain  labeling  changes. 
DATES:  Comments  by  September  5,  1985. 
Proposed  effective  dale:  October  1.  1985. 
or  30  days  after  any  final  rule  published 
after  September  1. 1985.  See 
Supplementary  Information  for 


additional  information  regarding  this 
effective  date. 

AOOIKSS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62.  5600  Fishers  Lane.  Rockville,  MD 
20857. 

FOA  FURTMCM  INFOMNATION  CONTACT 

Marilyn  L.  Watson,  Center  for  Drugs  and 
Biologies  (HFN-360).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20847.  301-443-3640. 

SUPPLEMENTARY  INFORMATION:  Part  314 
(21  CFR  Part  314)  sets  forth  the 
regulations  governing  the  approval  for 
marketing  of  new  drugs.  In  the  Federal 
Register  of  February  22. 1985  (50  FR 
7452).  FDA  published  a  final  rule 
revising  these  regulations,  as  part  of  a 
broader  agency  plan  to  improve  the  new 
drug  approval  process. 

FDA  is  proposing  to  revise  further 
Part  314  to  initiate  a  program  that  would 
impose  a  user  charge  upon  a  person  (the 
applicant]  who  seeks  FDA's  approval 
for  marketing  a  new  drug  or  antibiotic 
drug  for  human  use  and  who  seeks 
FDA's  approval  to  make  certain  changes 
in  the  labeling  of  an  approved  new  drug 
or  antibiotic  drug.  Such  charges  are  both 
appropriate  under  current  law  and 
warranted  by  the  fact  that  the  applicant 
derives  specific  benefits  from  FDA 
approval.  Further,  the  growing  Federal 
deficit  makes  the  implementation  of 
such  charges  now  advisable,  and  is  in 
keeping  with  the  Administration's 
objectives  of  assessing  such  charges  in 
instances  when  they  are  appropriate. 

Statutory  Authority  for  User  Charge 

Under  Title  V  of  the  Independent 
Offices  Appropriation  Act  (lOAA)  of 
1952.  31  U.S.C  9701  (formerly  31  U.S.C. 
483a),  a  Federal  agency  may  charge  for 
the  services  it  provides,  when  such 
services  confer  a  special  benefit  upon  an 
identifiable  recipient.  Specifically,  the 
lOAA  states: 

It  is  the  sense  of  the  Congress  that  any 
work,  service,  publication,  report,  document 
benefit,  privilege,  authority,  use.  franchise, 
license,  permit,  certificate,  registration  or 
similar  thing  of  value  or  utility  performed, 
furnished,  provided,  granted,  prepared,  or 
issued  by  a  Federal  agency  '  '  *  to  or  for 
any  person  '  *  *  except  those  engaged  in  the 
transaction  of  official  business  of  the 
Government,  shall  be  self-sustdining  to  the 
full  extent  possible,  and  the  head  of  each 
Federal  agency  is  authorized  by  regulation 
'  *  *  to  prescribe  therefore  such  fee.  charge, 
or  price,  if  any,  as  he  shall  determine  *  *  *  to 
be  fair  and  equitable  taking  into 
consideration  direct  and  indirect  cost  to  the 
Government,  value  to  the  recipient,  public 
policy  or  interest  served,  and  other  pertinent 
facts. 


Congress  enacted  this  legislation 
because  of  concern  "that  the 
Government  is  not  receiving  full  return 
from  many  of  the  services  for  which  it 
renders  to  special  beneficiaries."  H. 
Rept  384,  82d  Cong..  Ist  Sess.  2. 

In  1959.  the  Bureau  of  the  Budget  (now 
the  Office  of  Management  and  Budget) 
issued  Circular  A-25,  which  sets  forth 
general  policies  and  guidelines  for 
developing  an  equitable  and  uniform 
system  of  charging  for  Government 
services  under  the  lOAA. 

Under  Circular  A-25,  a  charge  may  be 
imposed  whenever  a  Government 
service  "provides  special  benefits  to  an 
identifiable  recipient  above  and  beyond 
those  which  accrue  to  the  public  at 
large."  However,  a  user  charge  is 
inappropriate  when  the  identity  of  the 
"ultimate  beneficiary  is  obscure  and  the 
service  can  be  primarily  considered  as 
benefitting  broadly  the  general  public." 
This  formulation  of  the  principles  for 
delineating  the  applicability  of  the 
OIAA  to  Government  services  has  been 
accepted  by  the  Supreme  Court.  Federal 
Power  Commission  v.  New  England 
Power  Co.,  415  US.  345.  349,350  (1974). 

The  lOAA  provides  that  Government 
agencies  are  to  try  to  recover,  through  a 
user  charge,  the  "direct  and  indirect 
cost"  of  any  service.  See  generally 
National  Association  of  Broadcasters  v. 
Federal  Communications  Commission, 
554  F.2d  1118, 1129  n.28  (D.C.  Cir.  1976). 
Giving  guidance  in  interpreting  this 
provision.  Circular  A-25  states  that  the 
cost  computation  shall  include  salaries, 
employee  leave,  indirect  personnel 
costs,  travel,  rent,  postage,  and  the 
maintenance,  operation,  and 
depreciation  of  buildings  and 
equipment.  Circular  A-25  also  directs 
Federal  agencies,  when  computing  the 
actual  cost  of  the  service,  to  recover  a 
proportionate  share  of  management  and 
supervisory  expenses,  and  the  costs  of 
enforcement  and  regulation. 

Applicability  of  User  Charges  to  FDA 
Activities 

FDA  has  examined  the  applicability  of 
user  charges  to  activities  pei-formed 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act).  This  notice 
proposes  that  such  charges  be  imposed 
on  the  agency's  new  drug  and  antibiotic 
review  and  approval  activities, 
including  the  review  and  approval  of 
supplemental  applications  that  propose 
certain  changes  in  the  lat>eling  of  a  new 
drug  or  antibiotic. 

FDA  believes  that  a  user  charge  could 
be  imposed  on  other  of  its  premarket 
approval  activities,  including,  but  not 
limited  to  food  and  color  additive 
petitions,  applications  for  medical 
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devices  for  human  use,  and  new  animal 
drug  applications.  FDA,  however,  has 
determined  that  for  now  it  will  limit  its 
proposed  user  charges  to  its  new  drug 
and  antibiotic  application  review  and 
approval  activity,  including  its  review  of 
certain  supplemental  applications,  in 
order  to  gain  some  experience  in  the 
administration  of  such  user  charges.  As 
a  result  of  FDA's  experience  with  user 
charges  for  this  activity,  FDA  will 
consider  extending  user  charges  to  some 
or  all  of  its  other  premarket  approval 
activities  in  the  future.  The  agency 
invites  comments  to  identify  specific 
FDA  activities,  including  activities  that 
do  not  necessarily  involve  approval 
functions,  for  which  a  user  charge  could 
or  should  be  imposed  under  the  lOAA. 

New  Drug  and  Antibiotic  Application 
Review  Activities 

Under  the  act.  a  "new  drug"  may  not 
be  introduced  or  delivered  for 
introduction  into  interstate  commerce 
unless  FDA  has  approved  an  application 
with  respect  to  that  drug  (21  U.S.C. 
335(a)).  Failure  to  comply  with  this 
provision  may  result  in  the  imposition  of 
civil  or  criminal  sanctions. 

To  market  a  new  drug  lawfully,  a 
manufacturer  must  first  obtain  FDA's 
approval  of  a  new  drug  application.  The 
act  provides  for  FDA's  review  and 
approval  of  applications  that 
demonstrate  by  scientific  evidence  that 
a  drug  is  safe  and  effective  for  the 
conditions  listed  in  its  proposed 
labeling.  See  21  U.S.C.  335(d).  To  obtain 
the  evidence  needed  to  show  a  drug's 
safety  and  effectiveness,  the  applicant 
generally  must  perform  investigational 
studies  of  the  drug  in  animals  and 
humans  usually  under  a  "Notice  of 
Claimed  Investigational  Exemption  for  a 
New  Drug"  (IND).  When  the  applicant 
believes  that  the  investigational  studies 
have  shown  that  the  drug  is  safe  and 
effective,  the  applicant  then  submits  a 
new  drug  application  to  FDA. 

After  a  new  drug  application  is 
approved,  the  applicant  is  required  to 
submit  to  FDA  a  supplemental 
application  to  provide  for  certain 
changes  in  the  conditions  originally 
approved  by  FDA  in  the  application. 

Antibiotic  drugs  are  subject  to  similar 
approval  requirements;  thus,  the 
interstate  shipment  of  unapproved 
antibiotics  violates  the  act.  Applications 
to  market  new  antibiotic  drugs  are 
commonly  referred  to  as  "Form  5" 
applications,  rather  than  "new  drug" 
applications,  but  both  types  of 
applications  are  generally  subject  to  the 
same  procedures  under  the  recently 
revised  regulations  in  21  CFR  Part  314. 

Like  the  pioneer  drug  product,  i.e.,  the 
drug  product  receiving  the  first 


approved  application,  different 
manufacturers'  versions  ( "duplicates") 
of  that  drug  product  also  require 
premarket  approval  by  FDA.  FDA  has 
for  many  years  used  an  abbreviated, 
although  related,  procedure  for 
approving  duplicate  versions  of  drug 
products  that  were  first  approved  for 
marketing  before  October  10. 1962.  the 
date  of  enactment  of  the  1962  Drug 
.  Amendments  to  the  act.  See  21  CFR 
314.55.  Essentially,  the  applicant 
submitting  an  abbreviated  application 
must  establish  that  its  product  is 
equivalent  in  safety  and  effectiveness 
{generally  by  bioavailability  data)  to  the 
pioneer  drug  product.  21  CFR  314.55(e). 
The  abbreviated  application  (formerly 
Form  6)  for  an  antibiotic  is  similar  in 
nature,  but  the  submission  of  Form  6 
applications  has  not  been  limited  to 
antibiotics  approved  before  1962. 

Recently,  Congress  enacted  the  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
which  amended  the  Federal  Food,  Drug, 
and  Cosmetic  Act  to  extend  eligibility 
for  the  submission  of  abbreviated 
applications  to  duplicate  versions  of 
drug  products  first  approved  after  the 
1962  Drug  Amendments.  Title  I  of  the 
new  statute  generally  extends  the 
procedures  used  to  approve  duplicate 
versions  of  pre-1962  drug  products  to 
post-1962  drug  products. 

Regardless  of  whether  the  application 
takes  the  form  of  a  full  new  drug  or 
antibiotic  application,  or  abbreviated 
new  drug  or  antibiotic  application,  the 
applicant  must  also  show  that  the  drug 
product  or  antibiotic  will  be 
manufactured  properly.  21  U.S.C. 
355(b)(4). 

Applicability  of  User  Charges  to  New 
Drug  and  Antibiotic  Review  and 
Approval  Activities 

TOA  is  proposing  to  revise  its 
regulations  governing  the  approval  for 
marketing  of  new  drugs  and  antibiotic 
drugs  for  human  use  (21  CFR  Part  314) 
by  imposing  a  user  charge  for  its  new 
drug  and  antibiotic  application  review 
and  approval  activities,  i.e..  review  and 
evaluation  of  new  drug  applications, 
and  abbreviated  new  drug  applications, 
including  those  supplemental 
applications  in  which  applicants  are 
seeking  FDA's  approval  to  make  certain 
changes  in  the  labeling  of  approved  new 
drugs  and  antibiotic  drugs  for  human 
use. 

User  charges  are  appropriate  for  drug 
and  antibiotic  application  review  and 
approval  activities,  including  the  review 
and  approval  of  certain  supplemental 
applications,  because  identifiable 
individuals  obtain  a  special  benefit.  The 
benefit  accruing  to  an  applicant  under 


FDA's  new  drug  and  antibiotic 
application  review  and  approval  activity 
is  that  the  applicant  may  lawfully 
market  its  new  drug  or  antibiotic  upon 
gaining  FDA  approval.  Securing  FDA 
approval  is  a  statutory  prerequisite  to 
the  marketing  oT  a  new  drug  or 
antibiotic.  Because  this  approval  is 
unique  to  the  applicant,  providing  an 
economic  and  business  reward  to  it 
alone.  FDA  review  of  the  application 
confers  "  'special  benefits  *  *  *  above 
and  beyond  those  which  accrue  to  the 
public  at  lai^ge.'  "  Federal  Power 
Commission  v.  New  England  Power  Co.. 
supra.  415  U.S.  at  349  n.3  (quoting 
Circular  A-25). 

Furthermore,  review  by  FDA  benefits 
applicants  by  helping  to  ensure  that  they 
will  market  only  safe  and  effective  drug 
products.  This,  in  turn,  enhances  public 
confidence  in  applicants'  drug  products. 
These  factors  also  help  support  the 
imposition  of  user  charges  under  the 
lOAA.  See  Mississippi  Power  &■  Light 
Co.  V.  United  States  Nuclear  Regulatory- 
Commission.  661  F.2d  223.  229  (5th  Cir. 
1979).  cert,  denied.  444  U.S.  1102  (1980). 

The  agency  recognizes  that  FDA's 
new  drug  product  and  antibiotic  reyiew 
and  approval  activities  also  serve  the 
public  interest  by  making  available  safe 
and  effective  therapies.  However,  as  the 
courts  have  recognized  in  construing  the 
lOAA.  the  existence  of  a  public  benefit 
does  not  preclude  the  imposition  of  a 
user  charge,  provided  that  the  service 
confers  a  distinct  benefit  upon 
identifiable  beneficiaries.  National 
Cable  Television  Ass'n,  Inc.  v.  United 
States.  415  U.S.  336.  343  (1974); 
Electronic  Industries  Ass  'n  v.  Federal 
Communications  Commission.  554  F^ 
1109. 1113  (D.C.  Cir.  1976).  This 
requirement  is  met  here,  for  the 
applicant  seeking  approval  to  market  its 
drug  product  or  antibiotic  constitutes  a 
discrete,  identifiable  beneficiary  of  a 
Government  service. 

In  proposing  that  user  charges  be 
instituted,  the  agency  is  aware  that 
Circular  A-25  gives  the  licensing  of 
biological  products  as  an  example  of  a 
situation  in  which  the  ultimate 
beneficiary  is  obscure  and  the  service 
can  be  primarily  considered  as 
benefitting  broadly  the  general  public 
However,  since  Circular  A-25  was 
issued,  it  has  become  clear  that  a  user 
charge  is  appropriate  when  a  Federal 
agency  reviews  an  application  which,  if 
approved,  will  allow  the  applicant  to 
comply  with  Federal  law  when 
conducting  an  activity.  See.  e.g..  Nevada 
Power  Co.  v.  Watt  711  F.2d  913.  930 
(10th  Cir.  1983);  New  England  Power  Co. 
V.  NRC.  683  F.2d  12. 14  (1st  Cir.  1982): 
Mississippi  Power  Light  Co.  v.  NRC. 
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supra.  661  ¥2d  at  229.  The  review  and 
approval  of  antibiotic  products  or  new 
drugs  is  not  a  situation  in  which  the 
beneficiary  of  the  agency  action  is 
unknown  and  the  service  promotes  an 
independent  public  goal,  as  this  concept 
has  been  treated  in  the  case  law.  An 
applicant  receives  a  direct,  tangible,  and 
special  benefit  by  having  an  approved 
new  drug  or  antibiotic  application. 
Accordingly,  FDA  regards  Circular  A- 
25's  nonbinding.  illustrative  example  as 
inapplicable  to  its  new  drug  and 
antibiotic  approval  activities. 

FDA.  after  careful  consideration,  has 
now  concluded  that  such  charges  are 
appropriate.  The  agency  believes  it  is 
both  fair  and  consistent  with  the 
provisions  of  current  law  that  the  drug 
sponsors  should  pay  for  services  which 
dearly  confer  upon  them  a  substantial 
economic  benefit.  The  agency 
consequently  is  proposing  to  charge 
sponsors  for  the  full  cost  of  new  drug 
and  antibiotic  application  review, 
although  FDA  would  exempt  such 
functions  as  reviewing  orphan  drug 
applications.  FDA  will  institute  these 
charges  in  accordance  with  existing  law 
and  in  a  way  that  will  not  jeopardize  the 
integrity  of  FDA's  drug  review  activities. 
Further,  FDA  believes  that,  in  the 
current  period  of  intense  and  growing 
concern  about  the  size  of  the  Federal 
deficit,  failure  to  invoke  currently 
available  law  to  assess  these  charges  to 
help  reduce  the  size  of  the  deficit  could 
be  viewed  as  not  fully  responding  to  the 
agency's  public  trust. 

Detennination  of  Recoverable  Costs 

in  accordance  with  the  lOAA,  an 
identifiable  recipient  may  be  assessed  a 
reasonable  charge  for  a  measurable  unit 
of  Government  service  from  which  it 
derives  a  special  benefit.  A  reasonable 
charge  is  an  equitable  share  of  the  cost 
of  providing  a  service  among  the  class  of 
persons  receivir\g  that  service,  e.g., 
persons  submitting  new  drug 
applications. 

The  first  step  in  the  process  of     " 
obtaining  FDA  approval  for  marketing  of 
a  new  drug  in  this  country  is,  in  almost 
all  cases,  the  obtaiiung  of  permission  for 
the  testing  of  that  drug  by  the  filing  of  an 
IND  under  21  U.S.C.  356{i).  A  significant 
portion  of  the  expenditures  by  FDA  on 
the  drug  approval  process  is  attributable 
direcUy  to  the  review  of  protocols  and 
studies  submitted  as  part  of  IND's. 

However,  the  agency  has  decided  that 
no  charge  should  be  proposed  for 
submissions  at  the  investigational  stage. 
The  primary  reason  for  this  decision  is 
that  FDA  does  not  wish  to  discourage 
research  by  imposing  an  additional  cost 
on  research  activities  that  may  not 
produce  a  benefit  (i.e..  marketable 


product)  to  the  researcher.  The  agency 
views  the  fostering  of  an  environment 
that  encourages  innovation  and  the 
development  of  new  knowledge  as  an 
important  part  of  its  mission.  FDA 
therefore  beUeves  that  the  imposition  of 
any  charge  at  the  earliest  stages  of 
research  could  have  a  chilling  effect  on 
a  sponsor's  willingness  to  undertake 
important  truly  innovative  research,  give 
the  remoteness  and  uncertainty  at  that 
point  in  time  of  discovering  a  product 
that  can  ultimately  be  marketed.  In 
addition,  many  IND's  are  not  directly 
aimed  at  developing  a  drug  for  ultimate 
approval  or  do  not  ultimately  contribute 
to  such  approval.  For  example,  many 
IND's  are  submitted  by  individual 
academic  researchers  who  are 
conducting  early  "basic  research,"  and, 
they  themselves  would  not  have  the 
resources  necessary  to  carry  the  project 
through  to  full  scale  drug  development. 
Moreover,  so-called  "treatment  IND's" 
are  designed  to  allow  physicians  to 
obtain  investigational  drugs  primarily 
fgr  treatment  use;  a  situation  that  is  not 
designed  to  and  would  not  by  itself 
contribute  to  development  of  a  new  drug 
application  or  an  expansion  of  the  uses 
of  a  drag.  FDA  estimates  that  only 
approximately  half  of  the  agency's  IND 
review  resources  are  dedicated  to 
products  that  ultimately  result  in  the 
submission  of  a  new  drug  application  to 
FDA. 

For  this  reason,  FDA  has  concluded 
that  it  is  appropriate  to  charge,  as  part 
of  the  cost  for  the  total  FDA  processing 
and  review  of  a  full  application,  half  of 
FDA's  cost  of  IND  reviews  because  that 
is  the  proportion  that  results  in  a  full 
application  providing  a  specific  benefit 
(i.e.,  marketable  product)  for  the 
applicant.  This  IND  cost  is  then  added 
to  the  cost  of  reviewing  the  application 
itself,  but  paid  for  only  at  the  time  the 
application  requesting  marketing 
approval  is  submitted.  Thus,  this 
proposal  charges  for  the  IND  review 
process  only  for  those  IND's  that  result 
in  full  applications.  Because  abbreviated 
applications  are  not  normally  preceded 
by  IND's  no  cost  attributable  to  review 
of  IND's  has  been  added  to  the  cost  of 
reviewing  abbreviated  applications. 

The  cost  to  FDA  of  reviewing  and 
approving  full  new  drug  and  antibiotic 
applications  in  FY  1986,  including 
related  IND  costs,  is  estimated  to  be 
$18.9  million,  and  the  cost  for 
abbreviated  new  drug  and  antibiotic 
applications  is  estimated  to  be  $6.9 
million,  for  a  total  of  $25.8  million.  These 
figures  include  both  the  direct  costs, 
such  as  salaries  and  equipment,  and  the 
indirect  costs,  such  as  rent,  telephone 
service,  and  a  proportionate  share  of 
management  and  supervisory  costs. 


Most  of  the  $18.9  million  for  full 
applications  represents  FDA's  direct 
expenses  for  reviewing  and  approving 
applications.  The  remainder  represents 
the  indirect  costs  mentioned  above  as 
well  as  the  costs  of  such  activities  as 
obtaining  consultants  to  review 
applications  and  of  drafting  guidelines 
that  enable  sponsors  to  comply  more 
easily  with  FDA's  requirements  for 
securing  approval  of  their  applications. 

In  computing  the  costs  described 
above,  FDA  has  deducted  the  following 
items  that  are  part  of  the  agency's  drug 
review  budget:  intramural  research 
related  to  new  drug  evaluation; 
bioresearch  monitoring  activities;  and 
postmarketing  activities,  such  as 
reviewing  periodic  reports  and  reports 
of  adverse  reactions. 

The  statutes  clearly  authorizes  the 
agency  to  recover  the  full  $25.8  million 
costs  attributable  to  activities  that  are 
prerequisites  to  approval  of  new  drug 
and  antibiotic  applications,  as  that 
approval  provides  a  substantial  benefit 
to  the  private  party  that  will  be  charged 
the  costs.  See,  e.g..  Nevada  Power  Co.  v. 
Watt,  supra,  711  F.2d  at  930,  933; 
Mississippi  Power  Sr  Light  Co.  v. 
USNRC.  supra.  601  F.d  at  229-230; 
Electronic  Industries  Ass  'n  v.  FCC, 
supra.  554  F.2d  at  1115. 

In  FY  1986,  as  in  any  year,  some  of 
FDA's  drug  review  budget  will  be  spent 
on  review  of  applications  previously 
pending,  and  some  will  be  spent  on 
review  of  newly  received  applications. 
FDA  believes  it  is  nevertheless  valid  to 
use  the  $18.9  million  cost  to  FDA  in  FY 
1986  of  reviewing  and  approving  full 
new  drug  and  antibiotic  applications  as 
the  program  cost  to  be  borne  by 
applicants  filing  full  applications  in  FY 
1986.  Assuming  that  budgetary  levels 
and  the  rate  of  new  applications  remain 
the  same,  the  cost  of  reviewing  the 
average  application  is  mathematically 
equivalent  to  the  amount  determined  by 
dividing  the  budget  in  any  year  by  the 
number  of  new  applications  filed  that 
year,  even  though  the  average 
application  is  pending  in  FDA  for  more 
than  a  year.  Moreover,  this  approach  is 
empirically  reasonable  considering  the 
following: 

(1)  On  the  average,  a  full  application 
is  pending  in  FDA  for  approximately  2 
years  between  receipt  and  approval  (if  it 
is  approved).  The  length  of  time  varies 
depending  on  the  nature  of  the  drug,  the 
quality  of  the  application,  and  available 
FDA  resources.  Any  user  charge  is, 
therefore,  a  front-end  charge  for  a 
review  period  that  usually  extends  into 
one  or  more  fiscal  years  after  the  one  in 
which  the  application  is  submitted. 
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(Z)  FDA  estimates  that  about  200  to 
300  full  new  drug  and  antibiotic 
applications  are  pending  in  the  agency 
at  any  time. 

(3)  FDA  estimates  that  it  will  receive 
about  150  full  applications  each  year. 

Considering  the  average  review  time 
described  in  (1)  above,  and  the 
relationship  of  new  applications 
received  to  applications  pending 
described  in  (2)  and  (3)  above,  it  is 
reasonable  to  consider  the  $18.9  million 
figure  as  the  program  cost  to  calculate 
user  charges  fur  full  applications. 

Computation  of  Us«r  Charlies 

FDA  is  proposing  to  recover  through  a 
user  charge  a  sum  equal  to  the  $25.8 
million  in  program  cost.  FDA  expects  to 
receive  approximately  150  full 
applications  each  year.  This  number  is 
based  on  the  average  of  the  numbers  of 
such  applications  received  by  FDA  each 
year  during  the  past  6  years.  FDA 
estimates  that  the  number  of 
abbreviated  new  drug  applications  and 
abbreviated  antibiotic  applications 
received  in  FY  1986  will  be 
approximately  700.  Prior  to  enactment  of 
the  Drug  Price  Competition  and  Patent 
Restoration  Act  of  1984,  FDA  received 
approximately  400  abbreviated  new 
drug  and  abbreviated  antibiotic 
applications  each  year.  FDA  estimates 
that  passage  of  that  statute,  which 
permits  abbreviated  applications  for 
drugs  approved  after  1962,  will  increase 
submissions  to  approximately  700 
abbreviated  applications. 

FDA  has  considered  a  variety  of 
schedules  for  recovering  the  costs  for 
these  applications.  Because  of  the 
complexity  and  variety  of  full 
applications  and  abbreviated 
applications,  any  method  chosen  will, 
unfortunately,  be  viewed  by  some  as 
having  real  or  potential  inequities. 

Three  possible  alternatives 
considered  by  FDA  are  described  below: 

Alternative  1 

The  simplest  and  most 
straightforward  user  charge  would  be  an 
average  cost  charge  for  the  two  major 
classes  of  activity:  (1)  Full  new  drug  and 
antibiotic  marketing  applications  and  (2) 
abbreviated  applications.  Recovery  of 
$18.9  million  from  the  150  full 
applications  FDA  expects  to  receive  in 
1986  would  require  a  user  charge  of 
$126,200  per  full  application.  Similariy, 
recovery  of  $6.9  million  from  the  700 
abbreviated  applications  anticipated  in 
1966  would  require  a  user  charge  of 
$9,900. 

This  alternative  would  be  the  easiest 
for  TOA  to  administer.  The  agency 
recognizes  that  the  effort  required  to 
review  both  full  and  abbreviated 


applications  varies  consistently  from 
application  to  application.  However. 
FDA  believe  inequities  in  particular 
cases  are  offset  by  the  fact  that  there 
are  relatively  fixed  groups  of  potential 
applicants  of  both  full  and  abbreviated 
applications,  and  most  of  these 
applicants  are  primarily  engaged  in  the 
business  of  drug  manufacturing.  Thus, 
most  applicants  will  submit  a  number  of 
applications  over  time,  and  any 
inequities  attributable  to  a  uniform 
charge  will  tend  to  average  out. 
Therefore,  this  option  is  both  simple  to 
administer  and  equitable  over  the  long 
run. 

Alternative  2 

A  second  approach  considered  would 
attempt  to  divide  both  full  and 
abbreviated  applications  into  subclasses 
of  more  comparable  review  effort. 

P'or  example,  full  applications  could 
be  divided  in  two  groups:  (1)  Those 
involving  the  first  use  of  a  new  chemical 
entity;  and  (2)  those  adapting, 
modifying,  or  duplicating  a  previously 
approved  chemical  entity.  Applications 
in  the  first  group  generally  involve  much 
more  extensive  review  effort  than  those 
in  the  second.  FDA  does  not  record  any 
information  that  would  permit  a 
computation  of  this  difference  in  effort 
but  there  may  be  a  sufficient  general 
recognition  of  this  differential  to 
warrant  the  consideration  of  a  greater 
charge  for  new  chemical  entity 
applications.  If,  for  example.  FDA  were 
to  propose  a  charge  for  a  new  chemical 
entity  application  at  twice  the  rate  for 
other  full  applications,  the  charges 
would  be  $199,200  and  999.600. 
respectively.  These  rates  assume  that  40 
of  the  anticipated  150  full  applications 
submitted  in  1986  would  involve  the  first 
use  of  a  new  chemical  entity. 

A  com.parable  tiering  of  user  charges 
for  abbreviated  applications  is  also 
possible.  Most  applicants  submit  several 
applications  for  a  single  chemical  entity 
concurrently  to  permit  marketing  of 
different  strengths  or  dosages  of  the 
drug.  On  average,  between  two  and 
three  concurrent  applications  are 
submitted  for  each  chemical  entity. 
Generally,  these  applications  for 
additional  strengths  and  dosages 
required  substantially  less  review  effort 
than  the  parent  application.  If  a  smaller 
charge  for  these  concurrent  applications 
were  established,  the  charges  to 
applicants  who  submit  larger  numbers 
of  concurrent  applications  could  be 
substantially  reduced.  For  example,  if 
the  anticipated  700  annual  ablneviated 
application  submissions  were  equally 
divided  between  parent  applications 
and  concurrent  applications  for 
additional  strengths  and  dosages,  FDA 


could  recover  $6.9  million  by  changing  a  ' 
reduced  rate  of  $1,800  for  350  concurrent 
applications  while  raising  the  charge  for 
350  parent  applications  to  $18,000.  The 
alternative  would  save  an  applicant 
with  four  concurrent  applications  on  the 
same  chemical  entity  about  40  percent 
of  the  charge  in  Alternative  1. 

This  alternative,  however,  raises  a 
number  of  issues  that  would  need 
resolution  before  implementation.  For 
example,  the  charges  for  full 
applications  involving  new  salts  or 
esters  of  previously  approved  chemical 
entities  would  have  to  be  defined,  and 
the  different  categories  of  concurrent 
abbreviated  applications  that  would  be 
entitled  to  lower  rate  would  need 
careful  definition.  Obviousiy,  the  central 
problem  would  be  establishing  a  basis 
for  the  differential  rates  other  than  the 
assumption  in  the  examples  cited  above. 

Alternative  3 

The  third  approach  FDA  considered 
would  identify  certain  categories  of  full 
applications  that  are  most  similar  to 
abbreviated  applications  in  terms  of 
review  effort,  and  to  allow  sadi 
applications  the  lower  abbreviated 
application  charge.  Full  applications  for 
already  marketed  products,  such  as 
some  large  volume  parenterals,  are 
candidates  for  this  classification 
because  these  applications  rarely 
contain  original  clinical  evidence  of 
safety  or  effectiveness.  If  these 
applications,  numbering  an  estimated  28 
per  year,  were  charged  at  the 
abbreviated  application  rates  in 
Alternative  1  or  Alternative  2.  the  user 
charges  for  the  remaining  full 
applications  sufficient  to  recover  full 
costs  would  rise  to  $152,900  in 
Alternative  1.  and  $230,000  (new 
chemical  entity  applications)  and 
$115,100  (other  full  applications)  in 
Alternative  2. 

These  three  alternatives  demonstrate 
the  sensitivity  of  the  user  charges  for  fiiil 
applications  and  abbreviated 
applications  to  the  categorization  of 
applications  and  assumptions  about  the 
relative  costs  of  review  efforts.  Because 
FDA  does  not  have  data  to  support  the 
hypothetical  differential  assumed  in 
Ahemative  2  or  Alternative  3,  the 
agency  concludes  that  the  average  cost 
charges  calculated  in  Alternative  1  are 
based  on  the  smallest  practicable  class 
for  assessing  user  charges  at  this  time, 
particularly  because  any  inequities  in 
charges  for  individual  applications  will 
lend  to  balance  out  for  any  given 
applicant  in  the  long  run. 

Alternative  1  also  presents  another 
advantage:  Because  the  categorization 
of  applications  under  that  proposal  it 
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self-evident,  it  will  not  require  FDA 
reviewers  and  administrative  personnel 
to  become  involved  in  making 
judgments  about  the  category  into  which 
a  particular  application  appropriately 
falls.  The  difference  in  the  charges  for 
different  kinds  of  applications  in  other 
possible  options  can  be  significant. 
These  options  thus  present  the 
possibility  that  the  attention  of  FDA 
personnel  would  be  inappropriately 
directed  from  reviewing  applications  to 
resolving  categorization  disputes  (e.g.. 
determining  whether  an  application  is  or 
is  not  for  a  "new  chemical  entity"). 

One  additional  alternative  that  was 
considered  and  rejected  was  the 
implementation  of  a  detailed  cost 
accounting  system  to  be  used  to  record 
resources  actually  spent  on  each 
individual  document.  This  approach  was 
viewed  as  undesirable  for  several 
reasons.  First,  there  would  be 
considerable  expense  involved  in 
establishing  and  maintaining  such  a 
system.  Those  expenses  would  not  in 
any  way  enhance  the  new  drug 
evaluation  process,  but  would  serve 
only  the  administrative  purpose  of 
providing  accurate  cost  information. 
Further,  the  costs  of  establishing  and 
maintaining  such  a  system  would  also 
have  to  be  passed  back  to  the  applicant. 
in  effect  increasing  any  user  fees  that 
would  be  established.  The  agency  does 
not  have  available  resources  to  dedicate 
to  such  a  cost  accounting  system,  and 
even  if  it  did,  the  establishment  of  such 
a  system  solely  to  administer  user 
charges  is  precluded  by  OMB  Circular 
A-25.  which  states: 

Costs  shall  be  determined  as  estimated 
from  the  best  available  records  in  the  agency, 
and  new  cost  accounting  systems  will  not  be 
established  solely  for  this  purpose. 

FDA  decided  to  try  to  keep  its  cost 
computations  as  simple  as  possible,  and 
to  avoid  adding  any  unnecessary 
resource  demands. 

Although  FDA  has  chosen  Alternative 
1  as  its  proposed  regulation,  it  has 
discussed  other  possible  approaches  in 
this  preamble  to  alert  the  public  to  the 
fact  that  other  methods  of  computations 
are  being  given  serious  consideration 
»nd  that  some  such  methods  would 
significantly  increase  the  charges  levied 
on  some  applications.  The  public  is 
specifically  invited  to  comment  on  what 
method  of  computation  is  most  practical 
and  most  equitable.  Because  this 
proposal  gives  notice  that  user  charges 
are  contemplated  and  that  FDA  will 
choose  the  computation  method  that 
appears  at  the  end  of  the  comment 
period  to  be  both  the  most  equitable  and 
the  most  practical  in  light  of  all  the 
circumstances,  FDA  does  not  anticipate 


that  it  will  repropose  this  regulation  if  it 
ultimately  adopts  a  different 
computation  method.  Interested  persons 
should  prepare  their  comments 
accordingly. 

A  statement  detailing  the  costs  used 
in  this  proposal  is  on  file  in  the  Dockets 
Management  Branch  (address  above). 

Effectiveness  Supplements 

Current  regulations  in  §  314.70  (21 
CFR  314.70)  require  the  holder  of  an 
approved  application  to  submit  a 
supplemental  application  to  provide  for 
certain  changes  in  the  conditions  of  the 
approved  application.  The  submission  of 
supplemental  applications  enables  FDA 
to  maintain  surveillance  over  changes 
made  in  approved  new  drug  and 
antibiotic  applications  which  may  affect 
the  drug  product's  conditions  of  use. 
labeling,  safety,  effectiveness,  or 
identity,  strength,  quality,  and  purity. 

The  agency  proposes  to  impose  a  user 
charge  of  $16,400  for  each  supplemental, 
application  that  proposes  a  change  in 
the  labeling  of  a  drug  product  to  include: 
(1)  A  new  indication  or  a  significant 
modification  of  an  existing  indication, 
including  removal  of  a  major  limitation 
to  use,  such  as  second-line  status;  (2)  a 
new  route  of  administration;  (3)  a  new 
dosage  regimen,  including  an  increase  or 
decrease  in  daily  dosage,  or  in  a  change 
in  frequency  of  administration;  (4)  a 
comparative  claim  naming  another  drug, 
including  a  comparative 
pharmacokinetic  claim;  or  (5)  a  change 
in  labeling  sections  other  than  the 
indications  section  that  would  be 
expected  to  increase  significantly  the 
size  of  the  patient  population  to  be  given 
the  drug  product,  such  as  addition  of 
instructions  for  pediatric  use.  FDA 
believes  these  changes  are  of  a  type  that 
may  affect  the  agency's  previous 
conclusions  about  the  safety  and 
effectiveness  of  a  drug  product  and 
therefore  reqiiire  approval  by  FDA 
before  the  change  can  be  made. 

Although  FDA  has  no  clear 
quantitative  historical  data  on  which  to 
estimate  the  number  of  supplements  of 
this  type  that  FDA  receives  annually,  it 
believes  that  the  number  would  be  less 
than  100.  FDA's  experience  in 
processing  supplemental  applications  is 
that  they  take  about  one-fifth  as  much 
time  and  resources  as  processing  a 
"full"  application.  By  then  excluding 
from  the  "full"  application  charge  the 
cost  to  FDA  of  reviewing  IND's.  the 
charge  for  each  supplemental 
application  of  the  type  described  above 
would  be  $16,400. 

Orphan  Drugs  Exemption 

The  agency  is  not  proposing  to  impose 
a  user  charge  for  applications  submitted 


for  those  drugs  designated  as  "orphan 
drugs"  under  the  Orphan  Drug  Act  (Pub. 
L  97-414)  (Section  528  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act).  Because 
orphan  drugs,  by  statutory  definition, 
are  developed  primarily  for  public 
health  reasons  and  not  for  the  benefit  of 
the  applicants,  the  agency  believes 
imposing  a  user  charge  for  orphan  drugs 
would  not  now  be  appropriate. 

Terms  of  Payment 

The  agency  proposes  to  require  full 
payment  of  the  user  charge  at  the  time 
an  application  or  supplemental 
application  is  submtted  for  review. 
Under  this  proposal,  the  user  charge 
would  apply  only  to  initial  application 
submissions.  Thus,  an  applicant  would 
not  be  assessed  a  charge  for  a 
resubmission  of  or  amendments  to  an 
application.  Failure  of  an  applicant  to 
pay  the  charge  would  be  reason  for  FDA 
to  return  the  application  or 
supplemental  application  to  the 
applicant  without  review.  Withdrawal 
of  an  application  or  supplemental 
application  or  failure  of  an  application 
of  supplemental  application  to  be 
approval  for  any  reason  would  have  no 
effect  on  the  applicability  of  the  user 
charge. 

The  agency  considered  collection  fees 
at  the  end  of  the  review  process,  rather 
than  at  the  beginning,  but  rejected  that 
option.  The  agency  has  a  precedent 
under  the  current  certification  programs 
for  insulin  and  colors  (and  the  previous 
program  for  antibiotics)  which  requires 
that  funds  be  paid  before  work  begins. 
Following  this  precedent  seems 
desirable  for  three  reasons.  First  FDA 
expends  a  large  proportion  of  its 
resources  on  concurrent  reviews  at  the 
early  stages  of  evaluation,  and  it  is 
appropriate  that  fees  be  paid  before  this 
resource  expenditure  is  made  by  the 
agency.  Second,  since  the  fee  applies 
regardless  of  the  outcome  of  review, 
there  is  no  reason  to  delay  collection. 
Finally,  prepayment  will  prevent  any 
subsequent  disputes  regarding  payment, 
and  will  further  ensure  that  payment  is 
completely  independent  of  the 
applicant's  satisfaction  or 
dissatisfaction  with  FDA's  ultimate 
decision  on  the  drugs's  approvability. 

User  Charge  Annual  Increases 

The  agency  also  proposes  that  the 
charges  imposed  by  this  regulation  be 
automatically  adjusted  each  year  on 
October  1.  To  do  this,  the  agency  will 
reference  the  implicit  price  deflators  for 
the  gross  national  product  available  in 
July  of  each  year  for  the  most  recent  12- 
month  period,  and  apply  the  percentage 
change  over  the  preceding  year  to 
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increase  all  fees  for  the  fiscal  year 
beginning  the  next  October  1.  This  will 
allow  the  charges  to  be  increased 
automatically  to  keep  pace  with  cost 
increases  the  agency  may  encounter.  On 
or  before  September  15,  1986,  and  each 
September  15  thereafter,  the  agency  will 
publish  a  notice  in  the  Federal  Register 
of  the  fees  to  be  effective  on  the 
following  October  1. 

FDA  believes  it  important  to 
incorporate  into  the  user  charge  program 
an  automatic  annual  adjustment  to 
compensate  for  increased  program 
costs.  The  agency  solicits  comments  on 
whether  an  index  other  than  that  being 
proposed  would  be  more  desirable. 

Proposed  Effective  Date 

The  agency  proposes  that  any  final 
rule  based  on  this  proposal  be  effective 
on  October  1, 1985.  unless  the  final  rule 
is  published  after  September  1, 1985.  If 
the  final  rule  is  published  after 
September  1, 1985,  the  agency  proposes 
that  the  effective  date  of  the  final  rule  be 
30  days  after  its  date  of  publication  in 
the  Federal  Register.  Any  new  drug  or 
antibiotic  application  for  marketing  and 
any  supplemental  application  subject  to 
this  proposal  received  on  or  after  the 
effective  date  would  be  required  to  be 
accompanied  by  the  prescribed  user 
charge.  However,  in  order  to  preclude 
an  influx  of  application  and 
supplemental  application  submissions 
before  October  1, 1985,  FDA  proposes 
that  the  prescribed  user  charges  also 
apply  to  all  full  applications, 
abbreviated  applications,  and 
supplemental  applications  subject  to 
this  proposal  that  were  received  on  or 
after  August  6, 1985.  An  applicant  would 
be  required  to  pay  the  prescribed  user 
charge  no  later  than  30  days  after  the 
effective  date  of  the  final  rule,  or  else 
FDA  action  on  the  application  or 
supplemental  application  would  be 
terminated. 

Environmental  and  Economic  Effects 

The  agency  has  determined  pursuant 
to  21  CFR  25.24(a)(8)  (April  26. 1985;  50 
FR  16636)  that  this  proposed  action  is  of 
a  type  that  does  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

FDA  has  examined  the  economic 
consequences  of  this  proposed  rule  in 
accordance  with  Executive  Order  12291 
and  the  Regulatory  Flexibility  Act.  The 
agency  has  considered  the  effects  of 
$18.9  million  of  user  charges  per  year 
upon  firms  submitting  full  applications, 
particularly  with  regard  to  any  reduced 
incentive  to  conduct  reseach  or  innovate 


new  products.  The  agency  concludes 
that  the  additional  costs  of  user  charges 
will  have  an  imperceptible  impact  upon 
drug  research  incentives,  because  the 
costs  of  drug  research  are  so  large 
relative  to  the  proposed  user  charges. 
The  agency  has  also  considered  the 
effects  of  $6.9  million  of  user  charges 
upon  firms  submitting  abbreviated 
applications.  Most  of  these  firms  are 
much  smaller  than  those  submitting  full 
applications,  so  there  is  reason  to 
consider  the  financial  burden  of  these 
charges  upon  applicants  submitting 
abbreviated  applications,  and  any 
possible  effects  on  market  prices  for 
generic  drugs.  The  agency  observed  that 
more  than  30  firms,  most  of  whom  are 
relatively  small,  submitted  more  than 
250  abbreviated  applications  for  post- 
1962  drugs  in  the  6  weeks  following  the 
effective  date  for  submission- of 
abbreviated  applications  in  the  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act.  This  volume  of 
applications,  which,  according  to 
information  available  to  FDA,  cost  the 
applicant  from  $25,000  to  $100,000  each 
to  prepare,  demonstrate  the  market 
incentives  for  firms  to  enter  the  generic 
drug  market  and  the  financial  capability 
to  accomplish  this  entry.  Weighed 
against  these  expenditures  and  industry 
profit  potential,  the  incremental  burden 
of  user  charges  is  likely  to  pose  very 
minor  barriers  to  market  entry.  At  the 
worst,  the  proposed  regulation  may 
cause  some  firms  to  reduce  slightly  the 
number  of  abbreviated  appUcations  they 
might  have  submitted  absent  user 
charges.  The  number  of  competitors  in 
the  abbreviated  application  market, 
however,  will  ensure  that  vigorous  price 
competition  will  be  sustained. 

On  the  basis  of  these  considerations, 
the  agency  concludes  that  the  proposed 
rule  is  not  a  major  rule.  The  agency 
further  certifies  that  the  proposed  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  21  CFR  Part  314 

Administrative  practice  and 
procedures;  Drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  the 
Independent  Offices  Appropriation  Act 
it  is  proposed  that  Part  314  be  amended 
as  follows: 

PART  314— APPLICATIONS  FOR  FDA 
APPROVAL  TO  MARKET  A  NEW  DRUG 
OR  AN  ANTIBIOTIC  DRUG 

1.  The  authority  citation  for  Part  314  is 
revised  to  read  as  follows: 

Authority:  Sees.  501.  502,  503.  505.  506,  507, 
701,  52  Stat.  1049-1053  as  amended,  1055-1056 
as  amended.  55  Stat.  851,  59  Stat.  463  as 
amended  (21  U.S.C.  351,  352,  353.  355,  356. 


357.  371):  21  CFR  5.10.  5 11:  if  314J0(i). 
314.55(aHl).  and  314.70(bX4)  abo  iamed 
under  sec.  9701  (31  U.S.C.  9701). 

2.  In  §  314.50  by  adding  a  new 
paragraph  (i)  to  read  as  follows: 


§314.50    Content  md 
application. 


of  an 


(i)  User  charge.  (1)  Unless  the 
application  is  exempt  under  paragraph 
(i)(4)  of  this  section,  the  applicant  shall 
pay:  (i)  In  fiscal  year  1986  (October  1. 
195  to  September  3a  1986)  tvhicbever  of 
the  following  user  charges  is  applicable 
to  the  review  of  an  appUcation:  [a]  full 
application.  $126,200^)0;  or  [b\ 
abbreviated  application.  $9,900.00:  and 
(ii)  in  each  subsequent  year,  the  charge 
stated  in  a  notice  published  m  the 
Federal  Register  updating  the  charges  to 
incorporate  adjustments  for  cost 
increases.  The  charge  will  be 
automatically  adjusted  each  year  on 
October  1.  The  agency  will  reference  the 
implicit  price  deflators  for  the  gross 
national  product  available  in  July  of 
each  year  for  the  most  recent  12-month 
period,  and  apply  the  percentage  change 
over  the  preceding  year  to  increase  all 
fees  for  the  fiscal  year  beginning  the 
next  October  1. 

(2)  Except  as  provided  in 
paragraph(i)(3)  of  this  section,  die 
applicant  shall  pay  the  user  charge 
when  submitting  the  apphcation  to  the 
Food  and  Drug  Administration.  Payment 
shall  be  in  the  form  of  a  cfaedc  or  a 
money  order  made  payable  to  "Food 
and  Drug  Administration."  If  the  agency 
does  not  receive  the  required  user 
charge,  the  agency  shall  return  the 
application  to  the  applicant  without 
review.  Withdrawal  of  an  apphcation  or 
failure  of  an  application  to  be  approved 
for  any  reason  has  no  effect  on  the 
applicability  of  the  user  charge. 

(3)  For  an  application  received  by  the 
Food  and  Drug  Administration  between 
August  6. 1985  and  (effective  date  of 
final  rule),  the  applicant  shall  pay  the 
user  charge  on  or  before  (date  to  be  30 
days  after  effective  date  of  final  rule)  or 
the  agency  shall  return  the  appUcation 
to  the  applicant 

(4)  No  user  charge  is  imposed  for  the 
review  of  an  application  for  a  drug  or 
antibiotic  designated  for  a  rare  disease 
or  condition  under  the  orphan  drug 
provisions  of  section  526  of  the  Act 

§314.55    (Amended] 

3.  In  S  Z\i.55  Abbreviated  application, 
the  first  sentence  of  paragraph  (e)(1)  is 
amended  by  replacing  the  period  with  a 
comma  and  adding  the  phrase  "and  the 
user  charge  specifi.ed  under  paragraph 
(i)  of  that  section." 
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4.  In  §  314.70  by  adding  new 
paragraph  (b)(4),  to  read  as  follows: 

§  314.70    Supplements  and  other  changes 
to  an  approved  application. 

«  •  •  •  ft 

(b)  •  *  • 

(4)  User  charge,  (i)  An  applicant  shall 
pay  in  fiscal  year  1986  (October  1, 1985 
to  September  30. 1986)  a  user  charge  of 
$16,400  for  each  supplemental 
application  that  proposes  a  change  in 
labeling  to  include:  (o)  A  new  indication 
or  a  significant  modification  of  an 
existing  indication,  including  removal  of 
a  major  limitation  to  use.  such  as 
second-line  status;  [b]  a  new  route  of 
administration:  (c)  a  new  dosage 
regimen,  including  an  increase  or 
decrease  in  daily  dosage,  or  in  a  change 
in  frequency  of  administration;  [cf]  a 
comparative  claim  naming  another  drug 
product,  including  a  comparative 
pharmacokinetic  claim;  or  [a]  a  change 
in  labeling  sections  other  than  the 
indications  section  that  would  be 
expected  to  increase  significantly  the 
size  of  the  patient  population  to  be  given 
the  drug  product,  such  as  addition  of 
instructions  for  pediatric  use.  In  each 
subsequent  year,  the  user  charge  will  be 
automatically  adjusted  in  accordance 
with  the  procedure  described  under 
§  314.50(i)(l)(ii). 

(ii)  Except  as  provided  in  paragraph 
(b)(4)(iii)  of  this  section,  the  applicant 
shall  pay  the  user  charge  when 
submitting  the  supplemental  application 
to  the  Food  and  Drug  Administration. 
Payment  shall  be  in  the  form  of  a  check 
or  a  money  order  made  payable  to 
"Food  and  Drug  Administration."  If  the 
agency  does  not  receive  the  required 
user  charge,  the  agency  shall  return  the 
supplemental  application  to  the 
applicant  without  review.  Withdrawal 
of  a  supplemental  application  that 
proposes  a  change  described  in  this 
paragraph  or  failure  of  such  a 
supplemental  application  to  be 
approved  for  any  reason  has  no  effect 
on  the  applicability  of  the  user  charge.     • 

(tii)  For  a  supplemental  application 
that  proposes  a  change  described  in  this  . 
paragraph  that  is  submitted  to  the  Food 
and  Drug  Administration  between 
August  6. 1985  and  (effective  date  of 
final  rule),  the  applicant  shall  pay  the 
user  charge  on  or  before  (date  to  be  30 
days  after  effective  date  of  final  rule)  or 
the  agency  shall  return  the  application 
to  the  applicant. 
•        •        •        •         * 

Interested  persons  may,  on  or  before 
September  5, 1985,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  The  agency  has  determined 
that  a  final  rule  based  on  this  proposal 


should  be  effective  by  October  1, 1985, 
in  order  to  be  consistent  with  the 
Administration's  budget  for  FY  1986. 
Accordingly,  good  cause  exists  for  a 
comment  period  of  less  than  60  days. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  Docket  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Dated:  July  24.  T985. 
Frank  E.  Young. 

Commissioner  of  Food  and  Drugs. 
Margaret  M.  Heckler, 
Secretary  of  Health  and  Human  Services. 
(FR  Doc.  85-18657  Filed  8-2-85;  8:45  am] 
BILUNG  CODE  41<fr>11-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  110 

(CGD  09  85-05  ] 

Anchorage  Grounds;  Detroit  River, 
Detroit,  Ml 

agency:  Coast  Guard.  DOT. 
action:  Proposed  Rule;  correction. 

summary:  This  document  corrects  a 
proposed  rule  concerning  the  Anchorage 
Grounds  in  the  Detroit  River,  Detroit, 
MI,  that  appeared  on  page  27622  in  the 
Federal  Register  of  Friday,  July  5. 1985 
(50  FR  27622).  The  action  is  necessary  to 
correct  typographical  errors  in  the 
citation  for  the  boundary  descriptions. 

ADDRESSES:  Send  comments  to 
Commander  Ninth  Coast  Guard  District 
(mpes),  1240  East  Ninth  Street. 
Cleveland.  Ohio  44199.  Attention:  Ensign 
George  H.  BURNS  III. 

FOR  FURTHER  INFORMATION  CONTACr. 

Ensign  George  H.  BURNS  III,  Ninth 
Coast  Guard  District,  Marine  Port  and 
Enviommental  Safety  Branch, 
Telephone  Number  (216)  961-1347, 

Proposed  Regulation 

1.  The  Authority  Citation  for  Part  110 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  471,  2030.  2035,  2071;  49 
CFR  1.46  and  33  CFR  1.05-l(g). 

2.  In  docket  number  CGD09-85-05.  FR 
Doc.  85-16019.  published  in  the  July  5. 
1985  Federal  Register  on  page  27623. 

9  110.206(a)(1)  is  corrected  to  read  as 
follows: 


§  1 10.206    Detroit  River,  Michigan. 

(a)  The  anchorage  grounds — (1)  Belle 
Isle  Anchorage.  The  area  in  the  Detroit 
River  immediately  downstream  from 
Belle  Isle  on  the  U.S.  side  of  the 
International  Boundary  lying  within  the 
following  boundaries:  beginning  at  a 
point  bearing  250*T.  5400  feet  from  the 
James  Scott  Memorial  Fountain  (42* 
20'6'N.  82"  59'57"W)  at  the  West  end  of 
Belle  Isle;  thence  251T.  4000  feet;  thence 
341*T.  800  feet;  thence  071 'T.  4000  feet; 
thence  161*T.  800  feet  to  the  point  of 
origin. 
*         •        •        *        * 

A.M.  Danielsen, 

Rear  Admiral.  Commander.  Ninth  Coast 
Guard  District. 
July  25, 1985. 

jFR  Doc.  85-18497  Filed  8-5-65;  8:45  am] 

BILLING  CODE  4S10-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 

(A-5-FRL-2875-21 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Attainment  Status 
Designations;  Illinois 

agency:  U.S.  Environmental  Protection 
Agency  (USEPA).  * 

ACTION:  Proposed  rule. 

summary:  USEPA  proposes  to  change 
the  ozone  attainment  status  designation 
for  Monroe,  Williamson  and  Macoupin 
Counties  to  attainment.  This  revision  is 
based  upon  a  request  from  the  State  of 
Illinois  to  redesignate  these  areas  and 
on  the  supporting  data  the  State 
submitted.  Under  the  Clean  Air  Act 
(Act),  designations  can  be  changed  if 
sufficient  data  are  available  to  warrant 
such  change. 

date:  Comments  on  this  revision  and  on 
the  proposed  USEPA  action  must  be 
received  by  September  5, 1985. 

ADDRESSES:  Copies  of  the  redesignation 
request,  technical  support  documents 
and  the  supporting  air  quality  data  are 
available  at  the  following  addresses: 
Environmental  Protection  Agency. 

Region  V,  Air  Programs  Branch,  230  S. 

Dearborn  Street,  Chicago,  Illinois 

60604 
Illinois  Environmental  Protection 

Agency.  Division  of  Air  Pollution 

Control.  2200  Churchill  Road, 

Springfield.  Illinois  62706 
Comments  on  this  proposed  rule  should 

be  addressed  to:  Gary  Gulezian,  Chief. 

Regulatory  Analysis  Section.  Air  and 
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Radiation  Branch  (5AR-26),  U.S. 
Environmental  Protection  Agency. 
Region  V,  230  South  Dearborn  Street, 
Chicago,  Illinois  60604 
FOR  FURTHER  INFORMATION  CONTACT: 

Randolph  O.  Cano.  Air  and  Radiation 
Branch  (5AR-26),  Environmental 
Protection  Agency,  Region  V,  Chicago, 
Illinois  60604,  (312)  886-6035. 
SUPPLEMENTARY  INFORMATION:  Under 

section  107(d)  of  the  Act,  the 
Administrator  of  USEPA  has 
promulgated  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  attainment 
status  for  each  area  of  every  State.  See 
43  FR  8962  (March  3, 1978)  and  43  FR 
45993  (October  5. 1978).  Section  107(d)(5) 
of  the  Act,  as  amended  in  1977,  permits 
a  State  to  request  USEPA  to  rulemake 
on  a  change  in  the  NAAQS  attainment/ 
nonattainment  status  of  an  area  when 
the  available  data  warrant  such  a 
change. 

On  July  20, 1984,  the  Illinois 
Environmental  Protection  Agency 
(lEPA)  submitted  a  request  to  USEPA 
proposing  redesignation  to  attainment  of 
a  number  of  areas  for  ozone  and  total 
suspended  particulates  (TSP).  This 
redesignation  request  was  modified  by 
the  State  on  February  28, 1985,  and 
March  6, 1985,  This  notice  of  proposed 
rulemaking  concerns  the  State's  ozone 
redesignation  request.  The  State's  TSP 
redesignation  request  is  the  subject  of  a 
separate  notice  of  proposed  rulemaking. 
Specifically,  today's  proposed 
rulemaking  concerns  the  State's  request 
to  change  the  ozone  attainmenrstatus 
designation  for  Macoupin,  Monroe,  and 
Williamson  Counties  to  attainment  from 
nonattainment. 

Ozone  Redesignation  Criteria 

USEPA's  policy  as  contained  in  the 
"Guideline  for  the  Interpretation  of 
Ozone  Air  Quality  Standards"  (EPA- 
450/4-79-003),  provides  that  the  NAAQS 
for  ozone  is  violated  when  the  annual 
average  expected  number  of  daily 
exceedances  of  the  standard  (0.12  parts 
per  million  (ppm),  1  hour  average)  is 
greater  than  or  equal  to  1.05  at  any  site 
in  the  area  under  consideration.  A  daily 
exceedance  occurs  when  the  maximum 
hourly  ozone  concentration  during  a 
given  day  exceeds  0.124  ppm  (EPA-450/ 
4-79-003). 

Criteria  for  redesignation  requests,  as 
they  pertain  to  ozone,  are  discussed  in 
the  following  USEPA  memoranda: 

1.  December  7, 1979,  from  Richard  G. 
Rhoads  to  the  Directors  of  Air  and 
Hazardous  Materials  Divisions,  Region 
I-X,  "Criteria  for  Ozone  Redesignations 
Under  Section  107." 

2.  April  21, 1983,  from  Sheldon  Meyers 
to  Directors  of  Air  Management 


Divisions,  "Section  107  Designation 
Policy  Summary." 

3.  December  23, 1983,  from  G.T.  Helms 
to  Chiefs  of  Air  Program  Branches, 
Region  I-X.  "107  Questions  and 
Answers." 

USEPA's  policy  on  ozone 
redesignation  is  summarized  as  follows: 

1.  Generally,  the  most  recent  3  years 
of  quality-assured  ozone  monitoring 
data  are  to  be  considered.  As  little  as  1 
year  of  data  may  be  considered  if  these 
are  the  only  available  data. 

2.  Even  though  3  years  of  data  may 
exist  for  a  given  site,  less  than  3  years  of 
ozone  data  may  be  considered  as 
adequate  support  for  a  redesignation  to 
attainment.  If  less  than  3  years  of  data 
are  used,  no  exceedances  of  the  ozone 
standard  can  have  occurred  during  the 
most  recent  year  or  2  years,  and 
evidence  must  be  provided  to  show  that 
an  emission  control  program,  fully 
approved  by  the  USEPA,  has  been 
implemented.  Consideration  of  only  the 
most  recent  year  of  data  also  requires 
the  use  of  a  state-of-the-art  analysis  to 
demonstrate  that  the  State 
Implementation  Plan  (SIP)  control 
strategy  is  sound  and  that  actual, 
enforceable  emission  reductions  are 
responsible  for  the  recent  air  quality 
improvement. 

3.  The  designation  given  for  an  area 
applies  to  whole  counties.  No  sub- 
division of  a  county  is  allowed.  Urban 
areas  should  have  a  single  designation, 
with  the  designation  area  including  the 
entire  urbanized  area  and  fringe  areas  of 
development. 

4.  The  nonattainment  area  should  be 
of  sufficient  size  to  include  all 
significant  impacting  volatile  organic 
compound  emission  sources. 

Requested  Ozone  Redesignadons  and 
Supporting  Data 

lEPA's  July  20. 1984,  submittal  as 
amended  requested  redesignations  to 
attainment  for  ozone  for  the  Counties  of: 
Macoupin,  Monroe,  and  Williamson.  As 
support  for  these  redesignations,  the 
lEPA  cited  the  1981  through  1983  data 
contained  in  USEPA's  National 
Aerometric  Data  Bank/Storage  and 
Retrieval  of  Aerometric  Data  (NADB/ 
SAROAD)  data  system.  No  other 
support  data  were  submitted.  USEPA. 
however,  had  available  to  it  and  utilized 
1984  Ozone  data  in  analyzing  the  State's 
redesignation  requests. 

Monroe  County 

No  violations  of  the  ozone  NAAQS 
have  been  observed  in  Monroe  County 
during  the  most  recent  3  years  (1982 
through  1984).  The  average  number  of 
expected  exceedances  was  less  than 
1.04  per  year  in  Monroe  County  during 


the  period.  Monroe  County  it 
predominantly  rural.  Although  it  is 
located  in  the  vicinity  of  the  St  Louis 
urbanized  area,  both  population  data 
and  an  urban  area  map  from  the  1990 
Census  indicate  that  Monroe  County 
contains  an  insigniHcant  portion  of  the 
St.  Louis  urban  area.  In  addition, 
Monroe  County  emissions  account  for 
only  2  percent  of  the  total  St.  Louis 
demonstration  area  VOC  emissions.  For 
these  reasons,  redesignating  Monroe 
County  to  attainment  is  consistent  «vith 
USEPA's  requirement  for  a  unified 
urban  area  designation. 

USEPA  proposes  to  change  the 
attainment  status  designation  of  Monroe 
County  to  attainment  for  the  pollutant 
ozone. 

Williamson  County 

No  violations  of  the  ozone  NAAQS 
have  been  observed  in  Williamson 
county  during  the  most  recent  3  years 
(1982  through  1984).  The  average  number 
of  expected  exceedances  was  less  than 
one  per  year  in  Williamson  County.  It  is 
rural  and  contains  no  major  urbanized 
areas. 

USEPA  proposes  to  change  the 
attainment  status  designation  of 
Williamson  County  to  attainment  for  the 
pollutant  ozone. 

Macoupin  County 

Macoupin  County  is  rural  and 
contains  no  major  urbanized  areas.  No 
violations  of  the  ozone  NAAQS  have 
been  observed  in  Macoupin  County 
during  the  period  1982  through  1984.  the 
most  recent  3  years  for  which  data  are 
available.  It  should  be  noted  that  the 
monitor  in  Macoupin  County  was  moved 
a  short  distance  in  1981  leaving  both 
sites  with  an  incomplete  (relative  to  the 
ozone  season.  April  through  October) 
data  cover  set  for  that  year.  Considering 
both  sites  as  one.  however,  the 
combined  data  cover  more  than  82 
percent,  which  exceeds  USEPA's 
minimal  requirement  of  75  percent  of  the 
days  during  the  ozone  season.  USEPA's 
analysis  utilized  the  3  most  recent  years 
available  to  it.  1962  through  1984  rather 
than  the  three  years  submitted  by  the 
State.  Based  on  this  analysis,  the  annual 
average  expected  number  of 
exceedances  was  1.03. 

The  available  data  for  Macoupin 
County  indicates  that  this  area  is  in 
attainment  of  the  ozone  NAAQS. 
USEPA,  therefore,  proposes  to  change 
the  designation  of  Macoupin  County  to 
attainment  for  the  pollutant  ozone. 

All  interested  persons  are  invited  to 
submit  written  comment  on  the 
proposed  redesignations.  Written 
comments  received  by  the  data  specified 
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above  will  be  considered  in  determining 
whether  USEPA  will  grant  final 
approval  for  the  redesignations.  After 
review  of  all  comments  submitted,  the 
Administrator  of  USEPA  will  publish  in 
the  Federal  Register  the  Agency's  final 
rulemaking  action  oo^he  redesignation 
requests. 

Under  5  U.S.C  Section  605(b).  the 
Administrator  has  certified  that 
redesignations  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  (See  46  FR 
8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

list  of  Subjects  in  40  CFR  Part  81 

Air  pollution  control  National  parks. 
Wilderness  areas. 

(42  U.S.C.  7401-7642) 

Dated:  )une  26. 1985. 
Alan  Levin, 

Acting  Regional  Administrator. 
(FR  Doc.  85-18594  Filed  B-5-85;  8:45  am) 

WUJWG  coot  >g«0  51  M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Part  8560 

Designated  WUdemess  Areas; 
Procedures  for  Management; 
Amendment  Providing  a  Review 
Process  for  Mining  Plans  of  Operation 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Proposed  rulemaking. 

summary:  This  proposed  rulemaking 
would  establish  procedures  for 
reviewing  plans  of  operations  and 
continuing  operations  on  unpatented 
mining  claims  within  designated 
wilderness  areas  administered  by  the 
Bureau  of  Land  Management.  The 
proposed  rulemaking  is  based  on  the 
Bureau's  Wilderness  Management 
Policy,  published  in  the  Federal  Register 
on  September  24. 1981  (46  FR  47180). 
DATE:  Comments  should  be  received  by 
September  5, 1985.  Comments  received 
or  postmarked  after  the  above  date  may 
not  be  considered  as  part  of  the 
decisionmaking  process  on  issuance  of  a 
final  rulemaking. 

ADDRESS:  Comments  should  be  sent  to: 
Director  (140),  Bureau  of  Land 
Management.  Main  Interior  Bldg.  Room 
5555, 1800  C  Street,  NW..  Washington. 
DC.  20240. 

Comments  will  be  available  for  public 
review  in  Room  5555  at  the  above 


address  during  regular  business  hours 
(7:45  a.m.  to  4:15  p.m.).  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  E.  Porter.  (202)  343-6064. 
SUPPtfMENTARY  INFORMATION:  On 
February  25, 1985,  the  Department  of  the 
Interior  published  in  the  Federal 
Register  (50  FR  7704)  a  final  rulemaking 
providing  procedures  for  the 
administration  of  wilderness  areas  on 
public  lands  under  the  jurisdiction  of  the 
Bureau  of  Land  Management.  By  a 
notice  published  in  the  Federal  Register 
on  March  27, 1985  (50  FR  12020),  the 
Department  of  the  Interior  withdrew 
S  8560.4-6(j)  of  that  final  rulemaking, 
which  stated  the  requirements  for 
approving  plans  of  operations  for 
unpatented  mining  claims  existing 
before  the  date  on  which  the  wilderness 
areas  were  withdrawn  from 
appropriation  under  the  mining  laws. 
Except  for  that  provision,  the  final 
rulemaking  for  43  CFR  Part  8560  went 
into  effect  on  March  27, 1985. 

The  proposed  rulemaking  would 
establish  requirements  to  be  met  before 
the  authorized  officer  of  the  Bureau  of 
Land  Management  (BLM)  can  approve  a 
plan  of  operations  for  a  mining  claim  or 
allow  previously  approved  operations  to 
continue.  The  proposed  rulemaking 
would  require  a  mineral  examination  of 
the  unpatented  claim  by  a  BLM  mineral 
examiner  to  determine  whether  the 
claim  was  valid  before  the  withdrawal 
and  remains  valid.  If  the  examination 
report  concludes  that  the  claim  was 
invalid  because  of  the  lack  of  discovery 
of  a  valuable  mineral  deposit,  the 
proposed  rulemaking  would  require  that 
proposed  operations  on  the  claim  be 
disallowed  and  a  contest  proceeding 
commenced  to  determine  its  status.  The 
proposed  rulemaking  would  allow 
insignificant  surface  disturbances  for 
gathering  samples  to  support  the  validity 
of  the  claim  and  for  performing  annual 
assessment  work.  The  rulemaking  would 
also  allow  producing  operations  to 
continue  pending  the  administrative 
determination  of  the  validity  of  the 
claim. 

The  principal  author  of  this  proposed 
rulemaking  is  David  E.  Porter,  Division 
of  Recreation,  Cultural,  and  Wilderness 
Resources,  assisted  by  the  stafi'of  the 
Office  of  Legislation  and  Regulatory 
Management,  Bureau  of  Land 
Management. 

It  is  hereby  determined  that  this 
rulemaking  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
qualify  of  the  human  environment  and 
that  no  detailed  statement  pursuant  to 
the  Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(2)(C))  is  required. 


The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291 
and  that  it  would  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.).  The 
rulemaking  favors  no  demographic 
group,  and  applies  equally  to  all  users, 
regardless  of  size,  operating  or  planning 
to  operate  a  mine  in  any  wilderness  area 
administered  by  the  Bureau.  Information 
is  required  from  the  public  for  certain 
uses  and  activities  in  wilderness  areas 
in  accordance  with  existing  procedures 
found  in  43  CFR  Parts  2800.  2880.  2920. 
3045.  3205.  3809.  4100  and  8372.  The 
information  collection  requirements  of 
those  procedures  referred  to  in  this  rule 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3501  ef  seq. 

List  of  Subjects  in  43  CFR  Part  8560 

Grazing  land.  Livestock.  National 
Wilderness  Preservation  System,  Oil 
and  gas  exploration.  Penalties,  Public 
Lands-mineral  resources.  Public  lands- 
recreation.  Recreation. 

Under  the  authority  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  U.S.C.  1701)  and  the  Wilderness 
Act  of  1964  (16  U.S.C.  1131).  it  is 
proposed  to  amend  Group  8500. 
Subchapter  H,  Chapter  U.  Title  43  of  the 
Code  of  Federal  Regulations  as  set  forth 
below: 

GROUP  8500— WILDERNESS 
MANAGEMENT 

PART  8560— WILDERNESS  AREAS 

1.  The  authority  citation  for  Part  8560 
continues  to  read  as  follows: 

Authority:  43  U.S.C.  1701  et  seq..  16  U.S.C 
1131  et  seq. 

2.  Section  8560.4-6  is  amended  by 
adding  paragraph  (j)  to  read  as  follows: 

§  8560.4-6    Mining  law  administration. 

***** 

(j)  Prior  to  approving  plans  of 
operations  or  allowing  previously 
approved  operations  to  continue  on 
unpatented  mining  claims  after  the  date 
on  which  the  lands  were  withdrawn 
from  appropriation  under  the  mining 
laws,  the  authorized  officer  shall  cause 
a  mineral  examination  of  the  unpatented 
mining  claim  to  be  conducted  by  a 
Bureau  of  Land  Management  mineral 
examiner  to  determine  whether  or  not 
the  claim  was  valid  prior  to  the 
withdrawal  and  remains  valid  at  the 
time  operations  are  proposed.  If  the 
approved  mineral  examination  report 
concludes  that  the  claim  lacks  a 
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discovery  of  a  valuable  mineral  deposit, 
or  is  invalid  for  any  other  reason,  the 
authorized  officer  shall  either  deny  the 
plan  of  operation  or.  in  the  case  of  an 
existing  approved  operation,  issue  a 
notice  ordering  the  cessation  of 
operations  and  shall  promptly  initiate 
contest  proceedings  to  determine  the 
status  of  the  claim  conclusively. 
However,  neither  the  adverse 
conclusions  of  an  approved  mineral 
examination  report  nor  the  pendency  of 
contest  proceedings  shall  constitute 
grounds  to  disallow  a  plan  of  operations 
to  the  extent  the  plan  proposes 
operations  that  will  cause  only 
insignificant  surface  disturbance  and 
are  for  the  purpose  of:  (1)  Taking 
samples  or  gathering  other  evidence  of 
claim  validity  to  confirm  and 
corroborate  mineral  exposures  which 
are  physically  disclosed  and  existing  on 
the  claim  prior  to  the  withdrawal  date, 
or  (2)  performing  the  minimum 
necessary  annual  assessment  work  as 
required  by  subsection  3851.1  of  this 
title.  Surface  disturbance  exceeding  the 
insignificant  level  is  permissible  only 
when  it  is  the  minimum  disturbance 
necessary  to  remove  mineral  samples  to 
confirm  and  corroborate  preexisting 
exposures  of  a  valuable  mineral  deposit 
discovered  prior  to  the  withdrawal.  The 
requirement  in  this  subsection  for  a 
mineral  examination  shall  not  cause  a 
suspension  of  the  time  limitations 
governing  approval  of  operating  plans 
contained  in  subsection  3809.1-6  of  this 
title.  Operations  on  producing  mines 
shall  be  allowed  to  continue  pending  an 
administrative  determination  of  claim 
validity.  Once  a  final  administrative 
decision  is  rendered  declaring  a  claim  to 
be  null  and  void,  all  operations  shall  be 
disallowed  and  shall  cease  unless  and 
until  such  decision  is  reversed  in  judicial 
review  action. 

Dated:  July  3. 1885. 
I-  Steven  Griles, 

Deputy  Assistant  Secretary  of  the  Interior. 
(FR  Doc.  85-18610  Filed  8-5-85:  8:45  am] 

BILLING  CODE  431&-«4-M 


DEPARTMENT  OF  TRANSPORTATION 
Maritime  Administration 
46  CFR  Part  382 

Bulk  Preference  Cargoes 

agency:  Maritime  Administration.  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Maritime  Administration 
(MARAD)  proposes  to  establish  new 
administrative  procedures  and 
methodology  for  determining  fair  and 


reasonable  rates  for  the  carriage  of  dry 
and  liquid  bulk  preference  cargoes  on 
United  States  commercial  vessels.  These 
proposed  regulations  would  require 
operators  to  submit  data  on  the 
operating  and  capital  costs  of  their 
vessels.  Based  on  this  data.  MARAD 
would  calculate  fair  and  reasonable 
guideline  rates  according  to  the  method 
explained  in  the  supplementary 
INFORMATION  Section  of  these  proposed 
regulations. 

DATE:  Comments  must  be  received  on  or 
before  October  7. 1985. 
ADDRESS:  Comments  should  be 
addressed  to:  Secretary,  Maritime 
Administration,  Room  7300,  Department 
of  Transportation.  Washington.  D.C. 
20590.  Any  commentor  who  desires 
acknowledgement  of  MARAD's  receipt 
of  comments  should  include  a  self- 
addressed  and  stamped  envelope  or 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  E.  Caponiti.  Acting  Director. 
Office  of  Ship  Operating  Costs. 
Maritime  Administration.  Washington. 
D.C.  20590.  Tel.  (202)  382-6036. 
SUPPLEMENTARY  INFORMATION:  Section 

901(b)(1)  of  the  Merchant  Marine  Act 
(the  Act)  of  1936,  as  amended  (46  U.S.C. 
1241(b)).  requires  that  at  least  50  percent 
of  any  equipment,  materials  or 
commodities  purchased  by  the  United 
States  or  for  the  account  of  any  foreign 
nation  without  provision  for 
reimbursement,  or  acquired  as  the  result 
of  funds  or  credit  from  the  United 
States,  should  be  transported  on 
privately  owned  United  States-flag 
commercial  vessels  to  the  extent  that 
such  vessels  are  available  at  fair  and 
reasonable  rates.  The  Comptroller 
General  in  1955  stated  that  the  term 
"fair  and  reasonable  rate"  did  not 
necessarily  mean  the  going  market  rate, 
but  would  appear  to  call  for  reasonable 
compensation,  including  a  fair  profit,  for 
efficient  vessels  (Opinion  B-95823,  Feb. 
17. 1955).  Upon  request,  the  Maritime 
Administration  provides  guideline  rates 
to  agencies  to  assist  in  the 
determination  of  fair  and  reasonable 
rates.  Section  901(b)(2)  of  the  Act 
provides  the  authority  for  the  Maritime 
Administration  (by  delegation  from  the 
Secretary  of  Transportation)  to  issue 
regulations  governing  the  administration 
of  section  901(b)(1). 

Proposed  Data  Submission 
Requirements 

Pursuant  to  46  CFR  Part  381, 
government  agencies  must  comply  with 
section  901(b)(1)  and  must  submit  data 
to  MARAD  on  United  States-  and 
foreign-flag  carriage  of  preference'  ' 
cargoes  iinder  their  oontrol. 


The  proposed  new  Part  382  would 
require  operators  of  United  States-flag 
commercial  vessels  to  submit  specific 
data  to  MARAD  regarding  vessel 
operating  and  capital  costs  to  be  used 
by  it  in  determining  fair  and  reasonable 
guideline  rates  for  the  carriage  of 
preference  cargoes  in  United  States-flag 
vessels.  Data  submissions  would  be 
required  to  be  submitted  not  later  than 
March  31  of  each  year  and  updated  not 
less  often  than  once  every  12  months. 
The  proposed  regulation  would  apply 
only  to  the  carriage  of  full  shipload  lots 
of  dry  and  liquid  bulk  preference 
cargoes,  except  when  port  draft 
restrictions  limit  the  amount  of  cargo 
that  can  be  carried. 

Required  information  on  each  vessel 
would  include  statistical  information  on 
the  vessel  (e.g.,  normal  operating  speed, 
deadweight  tonnage);  operating 
expenses  (e.g.,  employment  costs, 
annual  insurance  premiums):  and  capital 
costs  (e.g.,  debt  amortization  schedule). 

The  Maritime  Administration  needs 
this  data  in  order  to  calculate  guideline 
rates  more  accurately.  MARAD 
currently  uses  two  separate  methods  for 
determining  these  rates  for  bulk  cargoes 
carried  by  U.S.-flag  vessels.  For  vessels 
built  before  1955.  guideline  rates  are 
calculated  for  categories  arranged  by 
deadweight  tonnage  that  a  MARAD  task 
force  developed  in  1967.  There  are  only 
a  few  such  vessels  remaining  in  service. 
For  vessels  built  after  1955,  rates  are 
calculated  separately  for  each  vessel. 
However,  MARAD  presently  does  not 
require  all  operators  in  the  bulk  cargo 
preference  trades  to  submit  operating 
and  capital  cost  information  on  their 
vessels.  Because  acciu-ate  cost  data  is 
available  for  only  a  few  vessels,  either 
calculating  a  reliable  average  rate  or 
determining  whether  the  costs  for  any 
particular  operator  are  higher  or  lower 
than  average  is  nearly  impossible. 

Pursuant  to  the  Freedom  of 
Information  Act,  data  submissions 
would  be  considered  confidential 
commercial  or  financial  information  not 
to  be  disclosed  to  the  public  (5  U.S.C 
552(b)(4]).  A  provision  is  included  in  the 
proposed  regulation  under  which  data 
would  be  held  in  confidence.  Comments 
are  particularly  invited  on  S  382.2(d). 
which  contains  the  provision  relating  to 
confidentiality. 

Proposed  Methodology 

As  set  forth  in  these  proposed 
regulations  the  methodology  for  the 
calculation  of  fair  and  reasonable  rates 
Is*  based  on  a  le&st  squares  regression 
analysis  in  which  actual  operating  costs 
for  the  entire  fleet  of  eligible  vessels 
(i.e.,  those  for  which  data  has  been 
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submitted)  are  averaged  to  generate  an 
allowable  cost  for  such  vessels  as  a 
function  of  deadweight  tonnage.  In  the 
calculation  of  fair  and  reasonable  rates, 
least  squares  regression  analysis  would 
be  applied  to  actual  operating  and 
voyage  expenses.  Smaller  vessels  with 
higher  costs  per  ton  will  not  be 
compared  to  larger  vessels  with  lower 
costs  per  ton;  each  vessel  will  be 
compared  to  other  vessels  of  similar 
size.  The  formula  will  not  be  applied  to 
capital  costs,  profit  allowance  or 
brokerage. 

There  are  several  advantages  to  using 
the  proposed  methodology.  The  separate 
treatment  of  operating  and  voyage  cost 
data  as  opposed  to  that  for  capital  cost 
data  permits  recognition  of  the  varying 
degrees  to  control  that  an  operator  has 
over  different  categories  of  costs.  The 
vessel  operator  can  exercise  control 
over  operating  cost.  Therefore,  some 
incentive  for  efficiency  should  be 
provided  by  the  methodology  used  for 
determining  the  rate.  The  formula  would 
provide  this  incentive  by  establishing 
average  vessel  and  voyage  cost  levels. 
The  formula  would  not  allow  full 
reimbursement  for  abnormally  high 
costs  of  inefficient  vessels.  In  contrast, 
capital  costs  are  dictated  to  a  large 
extent  by  prevailing  conditions  in  the 
financial  markets  and  are  by  and  large 
beyond  an  operator's  control. 

For  the  capital  cost  portion  of  the 
rates,  a  reasonable  return  on  the  equity 
portion  of  net  book  value  (capitalized 
costs  less  depreciation^  plus  working 
capital  (voyage  and  vessel  expenses  for 
one-half  a  voyage)  has  been  included  in 
the  formula.  Imputed  or  constructed 
equity  has  been  used  since  it  would  be 
administratively  difficult  to  determine 
actual  equity  in  situations  of  parent 
company  guarantees  and  subordinated 
debentures. 

A  review  of  debt-equity  ratios  for  over 
100  bulk  vessels,  the  owners  of  which 
provided  data  to  MARAD  in  connection 
with  ODS  and  CDS  contracts,  indicates 
that  while  the  range  of  equity  is  from  0 
to  100%,  a  ratio  of  25%  equity  to  75% 
debt  is  representative  of  the  tanker  fleet. 
The  use  of  an  assumed  debt  of  75%  of 
net  book  value  is  proposed  for  the  debt 
portion  of  the  net  book  value.  The  debt 
portion  of  net  book  value  would  be 
serviced  at  the  vessel's  mortgage 
interest  rate.  Where  the  actual  interest 
rate  is  not  available,  the  prevailing  rate 
of  Title  XI  financing  at  the  time  of  vessel 
delivery  would  be  used.  Depreciation 
would  be  straight-line  for  25  years 
unless  the  owner  purchased  the  vessel 
when  it  was  more  than  15  years  old.  In 
this  case,  the  vessel  will  be  depreciated 


on  a  straight  line  over  not  fewer  than  10 
years. 

Because  of  the  difficulty  in 
determining  average  return  on  equity  for 
vessel  operators,  the  proposed 
methodology  adopts  the  median  return 
on  stockholders'  equity  for  the  top  500 
corporations  as  published  annually  in 
Fortune  Magazine.  Capital  needed  to 
build  and  operate  ocean-going  vessels 
has  put  ship  operators  in  direct 
competition  with  these  companies  for 
attracting  capital.  The  median  1984 
return,  as  published  by  Fortune 
Magazine,  was  13.6%.  Therefore,  for  fair 
and  reasonable  rates  determined  for 
1985,  a  13.6%  rate  of  return  would  be 
applied  to  the  equity  portion  of  net  book 
value  and  working  capital. 

The  same  approach  will  be  used  for 
vessels  operated  under  a  charter 
arrangement,  on  the  basis  of  risk 
assumed  by  the  charterer.  The  owner's 
capitalized  costs  and  mortgage  interest 
will  be  used  in  the  same  manner  as  in 
the  above  example. 

The  fair  and  reasonable  rate  will  be 
calculated  on  the  basis  of  a  round  trip 
voyage  with  the  return  in  ballast,  unless 
the  vessel  is  to  be  scrapped  or  sold  to  a 
foreign  operator.  MARAD  will  adjust  the 
rate  to  reflect  reduced  voyage  time  in 
cases  where  a  round  trip  voyage  is  not 
completed  due  to  scrapping  or  foreign 
sale.  Data  for  vessel  and  voyage  costs 
will  ensure  that  all  costs  associated  with 
carrying  the  preference  cargo  are 
included  in  the  rate  determination 
process. 

Fair  and  reasonable  rates  will  be 
calculated  for  dry  and  liquid  bulk 
preference  cargoes  on  an  annual  basis, 
which  would  then  be  made  available 
upon  request  by  shipper  agencies. 

E.0. 12291.  Statutory  and  DOT 
Requirements 

The  Maritime  Administrator  has 
determined  that  this  proposed  regulation 
is  not  a  major  rule  as  defined  in  E.O. 
12291.  but  is  significant  under  DOT 
regulatory  policies  and  procedures  (49 
FR  11034:  February  28, 1979).  A  draft 
regulatory  evaluation  has  been  prepared 
on  the  proposed  rule  and  will  be  placed 
in  the  public  docket.  Based  on  available 
data.  MARAD  anticipates  that  applying 
the  least  squares  regression  method 
would  save  shipper  agencies  $4  to  $8 
million.  The  savings  would  result  from  a 
5-10%  reduction  in  the  ocean  freight 
differential  of  approximately  $80  million 
which  shipper  agencies  pay  to  reimburse 
recipient  countries  for  the  use  of  higher 
cost  U.S.-flag  ships  to  transport  cargoes. 
The  totel  estimated  cost  to  the  industry 
of  this  proposed  rule  would  be  only 
S2.944.64  (320  hours  total  (20 
respondents  x  16  hours  to  compile  data 


per  response))  to  prepare  the  required 
data.  This  cost  figure  is  based  on  the 
estimate  that  90  percent  of  the  time 
would  be  for  an  accountant  at  $9.35  per 
hour,  and  10  percent  for  clerical  support 
at  $7.87  per  hour.  (The  hourly  rates  were 
taken  from  the  Bureau  of  Labor 
Statistics,  June,  1984). 

Since  this  proposal  would  affect 
principally  ship  operators  with 
substantial  annual  revenues,  and 
Government  agencies,  the  Maritime 
Administration  certifies  that  this  rule,  as 
proposed,  would  not  exert  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  Pub.  L. 
96-354.  It  includes  an  information 
collection  requirement  that  is  being 
submitted  to  OMB  for  review  pursuant 
to  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  etseq.].  It  is  estimated  that 
the  total  amount  of  time  required  to 
submit  the  proposed  required  data 
would  be  320  hours.  Persons  desiring  to 
comment  on  these  information  collection 
requirements  should  submit  their 
comments  to:  OfTice  of  Regulatory 
Policy,  Office  of  Management  and 
Budget.  726  Jackson  Place,  NW.. 
Washington.  D.C.  20503.  Attn:  Desk 
Officer,  Department  of  Transportation. 
Persons  submitting  comments  to  OMB 
are  also  requested  to  submit  a  copy  of 
their  comments  to  the  Department  of 
Transportation.  Maritime 
Administration  as  listed  under 
"ADDRESSES." 

List  of  Subjects  in  46  CFR  Part  382 

Agricultural  commodities,  cargo 
vessels.  Government  procurement,  grant 
programs — foreign  relations,  loan 
programs — foreign  relations,  water 
transportation. 

Accordingly  it  is  proposed  to  amend 
46  CFR  Chapter  II  by  adding  a  new  Part 
382.  to  read  as  follows: 

Part  382— Determination  of  Fair  and 
Reasonat>le  Rates  for  tt>e  Carriage  of 
Bulk  Preference  Cargoes 

Sec. 

382.1  Scope. 

362.2  Data  submission.' 

382.3  Determination  of  fair  and  reasonable 
rates. 

Authority:  Sec.  901(b),  Merchant  Marine 
Act  of  1936.  as  amended  (46  U.S.C.  1241(b)). 

§382.1    Scope. 

Part  382  prescribes  regulations 
applying  to  the  transportation  on  United 
States-flag  commercial  vessels,  other 
than  liner  vessels,  of  dry  and  liquid  bulk 
preference  cargoes  pursuant  to  Section 
901(b)  of  the  Merchant  Marine  Act  of 
1936,  as  amended.  These  regulations 
contain  the  method  that  the  Maritime 
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Administration  (MARAD)  will  use  in 
calculating  fair  and  reasonable  rates 
and  the  type  of  information  that  must  be 
submitted  by  operators  interested  in 
carrying  bulk  preference  cargoes. 

S  382.2    Data  submission. 

(a)  General.  Operators  who  wish  to 
employ  vessels  in  the  carriage  of 
preference  cargoes  must  submit 
information  listed  in  paragraph  [b)  of 
this  section  to  the  Director.  Office  of 
Ship  Operating  Costs.  Maritime 
Administration.  Washington.  D.C  20590. 
Such  information  shall  be  submitted  not 
later  than  March  31  and  updated  not 
less  often  than  once  every  12  months. 
All  submissions  are  subject  to 
verification  by  MARAD. 

(b)  Required  information. 

(1)  Vessel  name; 

(2)  Vessel  DWT; 

(3)  Date  built,  rebuilt  and/or 
purchased; 

(4)  Cargo  capacity  in  cubic  feet; 

(5)  Normal  operating  speed; 

(6)  Fuel  consumption  at  normal 
operating  speed  in  tons  per  day; 

(7)  Fuel  consumption  in  port,  in  long 
tons  per  day; 

(8)  Total  costs  capitalized  for  Federal 
Income  Tax  purposes  (list  and  date 
capitalized  improvements  separately); 

(9)  Debt  amortization  schedule, 
including  interest  rates; 

(10)  Number  of  vessel  operating  days 
for  the  year  ending  December  31; 

(11)  Number  of  crew; 

(12)  Employment  costs  of  officers  and 
crews  as  of  January  1  of  the  year  in 
which  the  report  is  submitted,  including 
payments  required  by  law  to  assure  old 
age  pensions,  unemployment  benefits,  or 
similar  benefits  and  taxes  or  other 
Government  assessments  on  crew 
payrolls; 

(13)  Per  man  per  day  subsistence  cost 
for  the  year  ending  December  31: 

(14)  Total  stores,  supplies  and 
expendable  equipment  expenses  for  the 
year  ending  December  31; 

(15)  Total  maintenance  and  repair 
expenses  for  the  year  ending  December 
31; 

(16)  Annual  insurance  premiums  in 
effect  on  January  1  (list  premiums 
separately); 

(17)  Insurance  deductible  absorptions 
for  the  year  ending  December  31  (list 
H&M  and  P&I  absorptions  separately); 

(18)  Miscellaneous  expense  (detail 
items  of  expense); 

(19)  Overhead; 

(20)  Cleaning  costs; 

(21)  Lightening  costs. 

(c)  Other  Requirements.  46  CFR  Part 
232.  the  Uniform  System  of  Accounts  for 
Maritime  Carriers,  and  46  CFR  Part  272. 
Maintenance  and  Repair  reporting 


instructions  are  to  be  used  for  guidance 
in  submitting  cost  data. 

(d)  Confidentiality.  Due  to  the 
proprietary  and  confidential  nature  of 
the  commercial  and  financial 
information  requested  in  paragraph  (b) 
of  this  section.  MARAD  has  determined 
that  disclosure  of  such  data  is  not 
required  under  5  U.S.C.  552(b)(4). 

§  382.3    Determination  of  fair  and 
leasonable  rates. 

(a)  Operating  cost  component. — (1) 
General.  MARAD  will  calculate  the 
operating  cost  component  of  the  fair  and 
reasonable  rates  to  determine  normal 
operating  cost  per  ton  of  cargo 
deadweight  capacity.  The  calculation 
will  utilize  a  least  squares  regression 
formula,  which  will  be  the  equation  for  a 
regression  curve  that  establishes  the 
equation's  parameters.  Data  submitted 
by  vessel  operators  will  constitute  the 
data  base  for  determining  the  operating 
cost  component  of  this  rate. 
,  (2)  Items  included.  All  cost  relating  to 
vessel  operation  and  voyage  prosecution 
shall  be  included  in  this  element. 
Operators'  actual  costs  shall  be  used 
unless  otherwise  indicated.  The 
operating  cost  component  shall  include 
the  following  as  defined  in  46  CFR  Part 
232: 

(i)  Employment  costs  of  ofTices  and 
crews; 
(ii)  Subsistence  of  Office  and  crews; 
(iii)  Maintenance  and  repairs  not 
covered  by  insurance; 

(iv)  Annual  expenses  for  hull  and 
machinery  insurance; 

(v)  Annual  expenses  of  protection  and 
indemnity  insurance  premiums  and 
deductible  absorptions; 

(vi)  Stores,  supplies  and  expendable 
equipment; 
(vii)  Miscellaneous  expenses; 
(viii)  Fuel  costs  for  the  voyage  based 
on  fuel  prices  at  the  regions  of  loading 
and  discharging  cargo; 

(ix)  Port  charges,  and  canal  fees  if 
appropriate; 

(x)  Lightening  costs  if  required 
because  of  draft  restrictions; 

(xi)  Vessel  cleaning  costs  for  oil  to  oil 
or  grain  to  grain  voyages. 

(b)  Capital  component.— {1)  General 
the  daily  capital  component  consists  of 
profit,  depreciation  and  interest  cost. 
The  profit  shall  include  return  on 
working  capital  (one  half  voyage 
expenses)  and  return  or  equity.  A  daily 
capital  component  is  determined  by 
dividing  the  annual  profit,  depreciation 
and  interest  costs  by  335  days,  a  normal 
annual  operating  period  for  bulk  vessels. 
The  capital  component  of  the  fair  and 
reasonable  rate  will  be  expressed  in 
dollars  per  cargo  deadweight  ton. 


(2)  Items  included.  The  capital 
component  shall  include: 

(i)  Return  on  working  capital. 
Working  capital  shall  equal  the  dollar 
amount  necessary  to  cover  one-half  the 
operation  costs  of  the  vessel  for  one 
voyage  in  the  trade.  The  rate  of  return 
shall  be  based  on  the  most  recent 
mediam  annual  rate  of  return  on 
stockholders  equity  for  the  fop  500 
corporations.  For  example,  the  median 
rate  of  return  for  calendar  year  1964  was 
13.06%. 

(ii)  Return  on  equity.  The  rate  of 
return  on  equity  shall  be  determined  as 
in  paragraph  (b)(2)(i)  of  this  section.  For 
the  purpose  of  determining  equity  it  will 
be  assumed  that  25  percent  of  the 
vessel's  net  book  value  is  equity  and  75 
percent  is  debt.  The  net  book  value  shall 
equal  the  owner's  capitalized  cost  minus 
accumulated  straight  line  depreciation. 

(iii)  Interest.  The  cost  of  debt  shall  be 
determined  using  the  vessel  owner's 
actual  interest  rate  for  vessel 
indebtedness,  assumed  to  be  75%  of  the 
owner's  capitalized  vessel  cost.  If  an 
actual  interest  rate  in  not  available,  the 
prevailing  rate  of  interest  for  Title  XI 
financing  at  the  time  of  capitalization 
shall  be  used. 

(iv)  Depreciation.  The  o%vner'8  actual 
construction  cost  reconstruction  cost  or 
purchase  cost  shall  be  depreciated  on  a 
straight  line  basis  over  25  years,  unless 
the  owner  has  purchased  or 
reconstructed  the  vessel  when  its  age 
was  greater  than  15  years  old.  When 
vessels  more  than  15  years  old  are 
purchased,  a  depreciation  period  of  10 
years  shall  be  used.  When  vessels  more 
than  15  years  old  are  reconstructed,  the 
Maritime  Administration  will  determine 
the  depreciation  period.  The  residual 
value  of  the  vessel  will  be  based  on  the 
current  scrap  value  as  determined  by 
the  Maritime  Administration. 

(c)  Determination  of  voyage  days.  The 
following  assumptions  shall  be  made  in 
determining  the  number  of  voyage  days: 

(i)  Cargo  is  loaded  and  discharged  as 
per  charter  party  terms. 

(ii)  Total  loading  and  discharge  time 
includes  the  addition  of  a  27.3  percent 
factor  to  account  fo  Sundays  and 
holidays  not  worked. 

(iii)  One  extra  port  day  is  included  for 
bunkering. 

(iv)  Transit  time  shall  be  based  on  the 
vessel's  normal  operating  speed,  and 
shall  include  an  additional  5  percent  to 
account  for  weather  conditions. 

(d)  Determination  of  cargo  carried.  To 
determine  the  amount  of  cargo  tonnage 
used  to  calculate  the  rate,  the  tonnage  of 
water,  stores,  and  fuel  necessary  for  the 
voyage  shall  be  subtracted  from  the 
vessel's  total  deadweight  capacity.  If  the 
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vessel  is  unable  to  carry  a  full  cargo 
load  because  of  port  draft  restrictions, 
the  estimated  maximum  cargo  tonnage 
shall  be  used  to  determine  the  rate  per 
ton.  In  no  case,  however,  shall  less  than 
70%  cargo  load  be  used  for  rate 
calculation  purpose. 

(e)  Broker's  Commission.  A  broker's 
commission  of  2.5%  shall  be  added  to 
the  sum  of  the  operating  cost  component 
and  the  capital  component. 

(f)  Total  rate.  The  fair  and  reasonable 
rate  shall  be  based  on  the  total  of  the 
operating  cost  component,  the  capital 
component  and  the  broker's 
commission. 

By  order  of  the  Maritime  /Administrator. 

Dated:  July  31. 1985. 
Mumy  A  Bloom, 
Assistant  Secretary. 
|FR  Doc.  85-18646  Filed  8-5-85;  A45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  67 

(CC  Docket  Nos.  78-72  and  80-286] 

MTS  and  WATS  Market  Structure  and 
An>endntent  and  Establishment  of  a 
Joint  Board;  Order  Inviting  Further 
Comments 

agency:  Federal  Communications 
Commission. 

action:  Order  inviting  further 
comments. 


summary:  In  this  Order  Inviting  Further 
Comments,  the  Federal-State  Joint  Board 
requests  further  comments  on  the 
following  issues  related  to  the 
development  of  measures  to  assist  low 
income  households  in  affording  local 
telephone  service:  (1)  The  types  of 
service  offerings  and  assistance 
programs  currently  available  to  low 
income  households:  (2)  information 
concerning  the  level  of  telephone 
subscribership  and  toll  usage  for  low 
income  households:  and  (3)  the 
mechanism  for  funding  lifeline 
assistance  measures.  This  action  is 
being  taken  to  elicit  additional 
information  concerning  broader  lifeline 
assistance  measures  to  assist  low 
income  households  in  affording 
telephone  service.  Additional  comments 
will  facilitate  the  development  of  Joint 
Board  recommendations  on  this  issues. 
DATES:  Comments  are  due  August  16. 
1985.  Replies  are  due  August  30. 1985. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 


R>R  FURTHER  INFORMATION  CONTACT: 

Margot  Bester  or  Claudia  Pabo  at  (202) 
632-6363. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subject  in  47  CFR  Part  67 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements,  Telephone,  Uniform 
system  of  accounts. 

Order  Inviting  Further  Comments 

In  the  matter  of  MTS  and  WATS  market 
structure.  CC  Docket  No.  78-72:  Amendment 
of  part  67  of  the  Commission's  rules  and 
establishment  of  a  joint  board.  CC  Docket 
No.  80-288. 

Adopted:  July  12. 1985. 

Released:  July  26. 1985. 

By  the  Federal-Stale  Joint  Board. 

I.  Introduction 

A.  Summary 

1.  The  Federal-State  Joint  Board 
hereby  requests  further  comments  on 
the  following  issues  related  to  the 
development  of  measures  to  assist  low 
income  households  in  affording  local 
telephone  service:  (1)  The  types  of 
service  offerings  and  assistance 
programs  currently  available  to  low 
income  households:  (2)  information 
concerning  the  level  of  telephone 
subscribership  and  toll  usage  for  low 
income  households;  and  (3)  funding  for 
lifeline  assistance  measures. 

B.  Background 

2.  The  preservation  of  universal 
telephone  service  has  been  a  major 
Commission  objective  throughout  the 
MTS  and  WA  TS  Market  Structure 
proceeding.  CC  Docket  No.  78-72.  In  the 
Third  Report  and  Order '  which  initially 
adopted  a  plan  for  the  implementation 
of  subscriber  line  charges,  the 
Commission  emphasized  that  it  would 
"(avoid)  actions  that  would  cause  a 
significant  number  of  local  exchange 
service  subscribers  to  cancel  [telephone] 
service."  *  As  a  result,  the  Commission 
stated. that  it  would  consider  requests  by 
local  exchange  carriers  for  waiver  of  the 
subscriber  line  charge  for  low  income 
households  that  might  otherwise  be 
unable  to  afford  telephone  service,  in 
the  Second  Reconsideration  Order,^  the 
Commission  concluded  that  the  existing 
record  did  not  provide  an  adequate 
basis  for  the  development  of  a  federal 
assistance  mechanism,  but  stated  that  it 
would  conduct  further  proceedings  to 
consider  an  exemption  from  subscriber 
line  charges  for  low  income  households. 
The  Commission  requested  additional 


comments  concerning  these  issues  in  the 
Further  Notice  of  Proposed  Rulemaking, 
in  CC  Docket  Nos.  78-72  and  80-286, 
MTS  and  WA  TS  Market  Structure  and 
I  Amendment  of  Part  67  of  the 
Commission's  Rules,  released  April  11, 
1984.*  The  Further  Notice  also  requested 
that  the  Joint  Board  prepare 
recommendations  concerning  this  issue. 

3.  In  the  Joint  Board's  Recommended 
Decision  and  Order  in  CC  Docket  Nos. 
78-72  and  80-286,*  adopted  November 
15, 1984,  we  concluded  that 
implementation  of  limited  subscriber 
line  charges  would  not  undermine 
universal  service.  At  the  same  time,  we 
recognized  that  general  upward  pressure 
on  local  rates  in  conjunction  with 
implementation  of  subscriber  line 
charges  had  generated  legitimate 
concern  regarding  the  protection  of 
universal  service.  Accordingly,  we 
recommended  that  the  Commission 
adopt  an  optional  program  to  allow  the 
equivalent  of  a  waiver  of  the  subscriber 
line  charge  *for  customers  who  satisfy  a 
state  determined  means  test  which  is 
subject  to  verification.  Under  our 
proposal,  the  decision  to  implement  this 
joint  federal-state  assistance  mechanism 
was  left  to  the  individual  states.  We 
also  recommended  expedited  study  of 
broader  measures  to  assist  low  income 
households  in  affording  telephone 
service.  The  Commission  adopted  these 
recommendations  in  its  December  19, 
1984,  Decision  and  Order  in  CC  Docket 
Nos.  78-72  and  80-286,'  reaffirming  its 
commitment  to  universal  service  and 
directing  the  Joint  Board  to  begin  a 
study  of  broader  assistance  measures. 

4.  The  Joint  Board  released  an  Order 
Inviting  Comments  on  March  29, 1985,' 
which  solicited  comments  on  four  basic 
issues:  (1)  The  proper  state  and  federal 
roles  in  implementing  assistance 
measures  to  ensure  the  continuation  of 
universal  service  for  low  income 
households:  (2)  criteria  for  determining 
eligibility  for  such  assistance;  (3)  the 


'  CC  Oockel  No.  78-72.  93  FCC  2d  241  (198:)) 

'Id.  al266. 

'CC  Uockcl  No.  78-72.  49  HI  7810  (March  2.  1984). 


•49  FR  18318  (April  30.  1984).  The  Further  Notice 
requested  commenting  parties  to:  (1)  Explain  the 
type  of  assistance  which  they  t>elieved  was  needed, 
for  example,  a  subscrit>er  line  charge  waiver:  and 
(2)  explain  how  the  assistance  would  be  funded. 
The  Further  Notice  also  requested  additional 
comments  on  the  appropriate  means  of  recovering 
interstate  NTS  costs  and  measures  to  assist  small 
telephone  companies. 

"49  FR  48325  (December  12.  1984). 

'This  program  provided  for  a  SO  percent 
reduction  in  the  subscriber  line  charge  for  qualified 
subscribers  to  be  funded  through  the  interstate 
carrier  common  line  charge.  States  implementing 
this  plan  would  be  required  to  provide  an  equal 
monetary  reduction  in  local  exchange  rates  for 
qualified  subscril>ers  to  be  funded  from  intrastate 
sources. 

'50  FR  939  (January  8.  1985). 

'  50  FR  14727  (April  15. 1985). 
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type  of  lifeline  telephone  services  which 
should  l>e  made  available  to  eligible 
subscribers;  and  (4)  the  mechanism  for 
funding  these  assistance  measures. 
Thirty-four  parties  filed  comments,  and 
thirteen  parties  filed  replies.  A  summary 
of  the  comments  and  replies  is 
contained  in  Attachment  A. 

II.  Discussion 

5.  After  reviewing  the  comments  and 
replies  filed  in  response  to  our  previous 
Order  Inviting  Comments,  we  conclude 
that  additional  information  on  certain 
matters  would  facilitate  the  resolution  of 
these  issues.  While  many  of  the  filings 
contain  thoughful  discussions  of  issues 
related  to  the  design  of  assistance 
measures  for  low  income  households. 
very  few  of  them  provide  factual 
information  on  the  nature  and  extent  of 
the  existing  problems  in  this  area. 
Accordingly,  we  are  requesting  further 
comments  from  interested  parties 
concerning:  (1)  The  types  of  service 
offerings  and  assistance  programs 
currently  available  to  low  income 
households:  and  (2)  information  on 
telephone  subscription  levels  and  toll 
usage  by  low  income  households. 
Information  on  these  matters  will  assist 
us  in  developing  recommendations 
concerning  the  need  for  and/or  the 
appropriate  level  of  federal  funding.  We 
are  also  requesting  coments  on  means  of 
ensuring  an  equitable  distribution  of 
federal  funding  among  the  states.  If  the 
program  is  funded  by  both  the  state  and 
federal  jurisdictions  with  a  cap  on  the 
federal  contribution,  should  the  federal 
funding  come  from  interstate  charges 
paid  by  subscribers  in  each  state 
implementing  an  assistance  program?  ' 
Should  a  limitation  be  imposed  on  the 
federal  funding  per  subscriber 
participating  in  the  assistance  program? 
Should  an  aggregate  limit,  for  example, 
based  on  state  population,  be  imposed 
on  the  amoimt  of  federal  assistance  to 
subscribers  in  each  state?  Should 
federal  funding  be  available:  (1)  Only  in 
the  event  of  a  specified  percentage  or 
total  dollar  increase  in  local  exchange 
rats:  (2)  when  local  rates  exceed  a 
specified  level;  or  (3)  in  the  event  of  a 
statistically  significant  decline  in 
subscribership  levels  due  to  local  rale 
increases  as  opposed  to  other  events 
such  as  changes  in  economic 
conditions?  ''Comments  concerning  the 


issues  discussed  above  are  to  be  filed 
with  the  Secretary,  Federal 
Communications  Comission  no  later 
than  August  16, 1985.  Replies  are  to  be 
filed  by  August  30, 1985.  " 

III.  Ordering  Clauses 

6.  Accordingly,  IT  IS  ORDERED.  That 
further  coments  concerning  measures  to 
assist  low  income  households  in 
affording  telephone  service  are  to  be 
filed  with  the  Secretary,  Federal 
Commnications  Commission  no  later 
than  August  16, 1985.  Replies  are  to  be 
filed  on  or  before  August  30, 1985. 

7.  IT  IS  further  ordered.  That  all 
parties  filing  coments  and/or  replies  are 
to  serve  copies  on  the  Joint  Board 
members  and  staff  listed  in  Attachment 
B. 

Federal  Communications  Commission 

For  the  Federal-State  Joint  Board 
William  ).  Tricarico. 
Secretary. 

Summary  of  Comments 

[CC  Doci<et  Nos.  78-72  and  80-286] 

Development  of  Measures  To  Assist 
Low  Income  Households  in  Affording 
Telephone  Service 

Alabama  Public  Service  Commission 
(Alabama)  ' 

(1)  The  Alabama  PSC  states  that 
Alabama  has  the  second  lowest  per 
capita  income  in  the  nation  and  one  of 
the  highet  unemployment  rates.  It 
asserts  that  a  reasonable  level  of 
targeted  assistance  for  low  income 
households  is  possible  without  causing 
bypass.  Alabama  states  that  it  may  be 
necessary  to  establish  a  minimum  rate 
level  for  lifeline  telephone  service  which 
would  include  basic  service  and 
necessary  toll  service.  Eligibility  for  this 
minimum  rate  level  could  be  set  at  a 
specified  percentage  of  the  poverty  level 
income. 

(2)  Alabama  maintains  that  eligibility 
should  be  based  on  income  level.  It 
states  that  eligibility  criteria  for  existing 
welfare  programs  could  be  used  in  order 
to  minimize  administrative  costs.  Based 


•For  example.  iKis  could  t)e  Hccomplishcd  (hrou}{h 
H  surcharge  on  all  inlemale  hA\  charges  bilM  lo 
sulMchber*  in  each  parlicipatinn  stale. 

'"In  lh«  regard,  we  are  aKking  inleresled  parties 
If)  prtnide  us  with  jnformalion  on  any  data  sources 
which  Ihey  have  Ihul  could  be  used  lo  delermine  the 
c.iuse  for  changes  in  subscription  tevels.  We  are 
also  asking  fur  any  existing  infomvalion  showing  ihe 


effecl  of  local  rale  increases  on  telephone 
subscription  levels. 

"This  additional  round  of  comments  will  not 
delay  adoption  of  JoinI  Board  recommendations 
concerning  measures  to  assist  low  income 
households. 

'  The  JoinI  Board's  March  29. 19«5  Ordfr  Inviting 
Comments  sought  comments  on:  (1 )  The  proper  slate 
and  federal  roles  in  implementing  assistance 
mpiisurcs  to  ensure  the  continuation  of  universal 
8er\ice  for  low  income  households;  (2)  criteria  for 
determining  eligibility  for  such  assistance:  (3)  Ihe 
type  of  lifeline  telephone  service  which  should  tw 
mude  available  to  eligible  subscribers:  and  (4)  Ihe 
mechiinism  for  funding  these  assistance  measures. 
The  commenting  parlies'  reponses  lo  each  of  these 
questions  is  suTrnnnrized  separately. 


upon  the  experience  of  the  Alabama 
Department  of  Economic  and 
Community  Affairs,  Alabama  estimates 
that  a  program  offering  benefits  of 
approximately  $8  a  month  would  attract 
about  1  of  every  9  eligible  households. 

(3)  Alabama  states  that  since  many 
eligible  households  may  not  have 
telephone  service,  it  would  be 
reasonable  to  subsidize  half  of  the 
connection  charges  in  excess  of  $25. 
Alabama  states  that  basic  local  service 
and  loll  service  should  be  made 
available  to  lifeline  subscribers  with 
incentives  to  prevent  abuse  and 
maximize  beneHts.  Alabama  also 
believes  that  minimum  rate  levels  for 
basic  local  service  chai^ges  could  be 
implemented  with  increased  assistance 
for  higher  rate  levels  imtil  a  maximum 
dollar  amount  is  reached.  Alabama  does 
not  believe  that  lifeline  assistance 
should  include  custom  calling  features 
or  other  enhanced  services. 

(4)  Alabama  asserts  that  any  revenue 
shortfall  should  be  shared  by  the  federal 
and  state  jurisdictions  because 
spreading  the  costs  of  assistance  over  a 
larger  base  would  make  it  less 
burdensome.  Alabama,  however,  argues 
that  as  much  of  the  shortfall  as  possible 
should  be  accepted  by  the  federal 
jurisdiction.  In  support  of  this,  it  cites 
the  federal  government's  funding  of  90 
percent  of  the  cost  of  interstate  highway 
construction  programs.  Alabama  states 
that  the  federal  jurisdiction  could 
recover  its  share  of  the  assistance 
through  a  tapered  carrier  conunon  line 
charge,  with  the  cost  of  the  assistance 
being  recovered  from  the  low  volume 
end  of  the  carrier  common  line  charge. 

Ameritech 

(1)  Ameritech  asserts  that  the  states 
should  have  the  primary  responsibihty 
for  ensuring  that  reduced  rate  telephone 
service  is  available  if  needed.  Ameritech 
argues  that  there  is  no  evidence  that 
lifeline  assistance  is  needed,  and 
contends  that  imposing  a  solution  where 
there  is  no  problem  could  have 
damaging  effects  on  universal  service.  If 
a  lifeline  program  is  adopted.  Ameritech 
emphasizes  that  it  should  be  tailored  to 
fit  the  needs  of  each  individual  state. 

(2)  Ameritech  states  that  specific 
eligibility  criteria  should  be  established 
by  the  states.  It  notes  that  the  use  of 
existing  public  assistance  criteria  would 
be  logical. 

(3)  Ameritech  argues  that  there  is  no 
need  to  place  unique  limitations  on 
lifeline  service  since  low  income 
customers  would  subscribe  to  the  lowest 
price  service  that  met  their  needs. 

(4)  Ameritech  maintains  that  funding 
should  come  from  government  revenues. 
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Associated  Telephone  Answering 
Exchanges.  INC.  (ATAE) 

(1)  ATAE  asserts  that  an  appropriate 
lifeline  program  would  require  the 
elimination  of  the  subsidy  provided  by 
small  businesses  to  residential 
subscribers.  Since  it  estimates  that  only 
15  percent  of  residential  subscribers 
would  be  eligible  for  an  assistance 
program.  ATAE  maintains  that  this 
would  reduce  the  subsidy  for  residential 
subscribers  by  85  percent. 

(2)  ATAE  states  that  any  assistance 
program  should  be  limited  to  the  truly 
needy. 

(3)  ATAE  maintains  that  any  lifeline 
program  should  offer  the  same  services 
provided  to  customers  paying  the  full 
rate.  However.  ATAE  agrees  the  same 
limitation  on  long  distance  calling 
should  be  considered. 

(4)  ATAE  states  that  funding  for  any 
assistance  program  should  be  paid  by 
all  subscribers  to  minimize  the 
individual  burden. 

AT&T 

(1)  AT4T  believes  that  a  lifeline 
program  should  involve  coordinated 
federal  and  state  efforts.  Accordingly,  it 
believes  that  the  Joint  Board  is  ideally 
suited  to  deal  with  this  issue. 

(2)  AT*T  argues  that  a  lifeline 
assistance  program  should  be  directed 
to  the  truly  needy  with  eligibility  criteria 
based  on  state  welfare  programs  to 
avoid  creation  of  a  new  bureaucratic 
structure. 

(3)  AT&T  maintains  that  lifeline 
assistance  should  be  limited  to  basic 
telephone  service  at  a  low  income 
family's  principle  residence.  It  argues 
that  assistance  should  not  be  provided 
for  any  other  telephone  service. 

(4)  AT&T  asserts  that  lifeline 
programs  should  be  funded  through  lax 
revenues. 

Bell  Atlantic 

(1)  Bell  Atlantic  argues  that  state 
authorities  are  better  able  to  develop 
mechanisms  for  preserving  universal 
service  than  federal  agencies.  It  states 
that  neither  the  FCC  nor  the  Joint  Board 
should  interject  themselves  into  this 
area. 

(2)  Bell  Atlantic  asserts  that  existing 
state  agencies,  already  responsible  for 
public  assistance  programs,  should 
certify  eligibihty. 

(3)  Bell  Atlantic  states  that  a  lifeline 
assistance  program  should  consist  of  a 
fixed  rate  for  dial  tone  service  or  a  fixed 
discount  from  the  existing  basic  dial 
tone  rate. 

(4)  Bell  Atlantic  maintains  that  the 
cost  of  lifeline  service  should  be 
recovered  through  general  tax  revenues, 
with  exchange  carriers  receiving 


reimbursement  for  lost  revenues  through 
tax  credits. 

BellSouth 

(1)  BellSouth  argues  that  each  state 
should  tailor  its  lifeline  programs  to  its 
own  circumstances.  It  argues  that  the 
preservation  of  universal  service  could 
be  assured  by  allowing  market  based 
pricing  for  all  services  and  freeing  the 
Bell  Companies  from  pricing  restrictions. 

(2)  BellSouth  states  that  eligibility 
should  be  based  on  participation  in  an 
existing  public  assistance  program  that 
provides  a  direct  cash  payment.  It  states 
that  periodic  recertification  should  be 
used  to  assure  continued  eligibility. 

(3)  BellSouth  states  that  a  waiver  of 
service  connection  charges  and  deposit 
requirements  should  be  provided  for 
once  every  twelve  months  as  a  part  of 
lifeline  service.  BellSouth  states  that 
restrictions  should  be  placed  on  toll 
calls,  however. 

(4)  BellSouth  maintains  that  lifeline 
assistance  is  a  social  issue  and  states 
that  the  costs  involved  should  be  borne 
by  state  taxpayers. 

California  Public  Utilities  Commission 
and  the  State  of  California  (California J 

(1)  California  asserts  that  a  federal 
lifeline  program  should  be  directed  at 
assisting  the  states  in  developing 
universal  service  programs,  but  should 
in  no  way  interfere  with  workable 
ongoing  state  programs. 

(2)  California  believes  that  eligibility 
should  be  based  on  household  income.  It 
argues  that  eligibility  should  be  certified 
by  the  applicant  to  preserve  dignity  and 
privacy,  to  encourage  enrollment,  and  to 
minimize  administrative  costs. 
California  states  that  its  lifeline  program 
sets  a  household  income  level  of  $11,000 
which  is  approximately  150  percent  of 
the  federal  poverty  level  for  a  2.3  person 
household.  California  maintains  that 
assistance  should  be  limited  to  a  single 
telephone  line  serving  the  applicant's 
principle  residence. 

(3)  California  states  that  the  type  of 
lifeline  service  offered  should  be  based 
on  whether  the  recipient  is  in  a 
measured  or  unmeasured  service  area. 
California  maintains  that  lifeline  rates 
should  be  one  half  of  the  existing  local 
exchange  rate,  with  no  deposit 
requirement  for  eligible  subscribers  if 
bills  are  not  outstanding.  California  also 
asserts  that  an  allowance  for  a 
telephone  instrument  should  be  included 
as  well  as  an  amount  to  help  cover  an 
installation  of  service  charge  once  a 
year. 

(4)  California  asserts  that  funding  for 
state  assistance  programs  should  be 
derived  from  a  tax  on  toll  services, 
preferably  interLATA  intrastate 


services.  However,  it  notes  that  other 
intrastate  toll  services  could  contribute 
to  funding  the  program  if  necessary. 
California  states  that  its  lifeline  plan  is 
currently  funded  through  a  4  percent  tax 
on  intrastate  interLATA  toll  service  and 
other  intrastate  toll  service  not  defined 
by  LATA  boundaries. 

(5)  California  states  that  its  lifeline 
plan  has  been  in  effect  for 
approximately  one  year  and  appears  to 
be  working  effectively.  It  notes  that  the 
self-certification  process  was  adopted 
because  the  California  Commission  felt 
that  the  abuse  which  would  occur  under 
this  process  would  be  less  costly  than 
bureaucratic  efforts  to  ensure 
compliance  with  eligibility  criteria. 

Central  Telephone  Company  (Centel) 

(1)  Centel  asserts  that  state 
governments  rather  than  the  federal 
government  should  administer  lifeline 
assistance  programs  and  determine  all 
questions  of  eligibility.  The  role  of  the 
FCC  should  be  to  foster,  in  cooperation 
with  state  regulators,  the  development 
and  approval  of  local  measured  service 
offerings. 

(2)  Centel  contends  that  eligibility 
criteria  should  be  developed  by  the 
states. 

(3)  Centel  argues  that  local  measured 
service  should  be  used  as  a  lower  cost 
lifeline  alternative  to  more  expensive 
unlimited  fiat  rate  lifeline  offerings. 

(4)  Centel  argues  that  general  tax 
revenues  should  continued  to  be  the 
means  by  which  society  provides 
assistance  to  low  income  households 
including  lifeline  telephone  assistance. 

Cincinnati  Bell  (Cincinnati) 

(1)  Cincinnati  argues  that  the  states 
are  in  the  best  position  to  evaluate  the 
need  for  lifeline  assistance  and  should 
design  and  administer  such  programs. 

(2]  Cincinnati  states  that  the  eligibility 
criteria  used  for  existing  public 
assistance  programs  should  be  used  for 
lifeline  service.  It  opposes  allowing  self- 
certification. 

(3)  Cincinnati  states  that  lifeline 
service  should  allow  free  incoming  calls 
as  well  as  calls  to  the  operator  or  911.  It 
argues  that  lifeline  service  should  not 
include  more  than  current  budget 
services.  It  contends  that  normal 
deposit,  collection  and  disconnect 
procedures  should  be  used.  Cincinnati 
states  that  it  currently  offers  a  low 
priced  service  option. 

(4)  Cincinnati  argues  that  the  revenue 
shortfall  and  administrative  expenses  of 
lifeline  programs  should  be  underwriten 
by  taxpayers.  This  could  be  achieved 
through  state  tax  relief  or  a  federal  tax 
cut  for  participating  companies. 
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■  Colorado  Public  Utilities  Commission 
(Colorado) 

(1)  Colorado  argues  that  the  federal 
government  must  assist  the  states  in 
efforts  to  preserve  universal  telephone 
service  since  the  FCC  controls  the 
allocation  of  non-traffic  sensitive  (NTS) 
costs.  Colorado  states  that  relief  for 
customers  who  cannot  afford  to 
continue  basic  telephone  service  due  to 
rate  increases  should  be  provided  by  the 
interstate  jurisdiction  and  the  federal 
government.  Colorado  stales  that  it  is 
not  statutorily  empowered  to  institute 
lifeline  on  its  own,  and  could  only  do  so 
if  required  by  federal  authorities. 

(2)  Colorado  states  that  eligibility  for 
lifeline  assistance  should  be  limited  to 
households  with  incomes  at  or  below 
150  percent  of  the  federally  established 
poverty  level. 

(3)  Colorado  believes  that  lifeline 
service  should  be  offered  at  50  percent 
of  the  tariffed  rate  for  basic  flat  rate 
service.  Colorado  states  that  another 
option  would  be  a  two-part  rate 
structure  with  one  part  including  dial 
tone  access  and  a  minimal  block  of  calls 
of  any  duration  or  distance.  The  second 
part  would  consist  of  measured  service 
based  on  frequency,  duration,  and  time 
of  day  offered  at  a  50  percent  discount 
from  the  tariffed  rate. 

(4)  Colorado  Believes  that  the 
financing  for  lifeline  programs  should 
come  from  the  general  tax  revenues  of 
the  states  or  the  federal  government.  If 
this  approach  is  not  viable,  Colorado 
argues  that  the  revenue  shortfall  should 
come  from  an  increase  in  the  interstate 
carrier  common  line  charge.  The  actual 
mechanism  for  recovery  should  be 
established  jointly  by  the  FCC  and  the 
individual  states. 

Communications  Workers  of  America 
(CWA) 

(1)  CWA  urges  the  establishment  of  a 
national  plan  modeled  along  the  lines  of 
California's  Moore  Act  and  pending 
Congressional  legislation  (H.R.  151). 
which  would  require  each  state  to 
establish  a  lifeline  mechanism. 
According  to  CWA,  there  appears  to  be 
widespread  support  among  the  states, 
consumer  organizations,  and  Congress 
for  lifeline  programs  as  a  result  of  the 
restructuring  of  the  telephone  industry 
over  the  past  few  years. 

(2)  CWA  recommends  random, 
unobtrusive  verification  of  a  self- 
certified  eligibility  to  minimize 
administrative  costs. 

(3)  CWA  asserts  that  lifeline  service 
usage  should  be  limited  to  65  out-going 
local  messages  in  measured  service 
areas.  Where  service  is  not  measured, 
lifeline  customers  should  be  entitled  to 
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unlimited  out-going  calls.  CWA  states 
that  the  local  exchange  companies 
should  be  encouraged  to  submit 
proposals  to  help  determine  if  some 
form  of  local  measured  service  could  be 
made  available.  CWA  believes  that  it 
may  be  difficult  to  predict  the  effect  of  a 
discounted  service  inWation  charge  on 
the  size  of  the  lifeline  fund.  As  a  result, 
it  suggests  that  state  regulators  may  find 
that  only  a  small  portion  of  the  initiation 
charge  can  be  subsidized. 

(4)  CWA  states  that  because  of  the 
differing  economic  situations  in  each 
state,  sufficient  flexibility  must  be 
allowed  to  ensure  equitable  funding  of 
lifeline  programs.  CWA  asserts  that 
paying  for  lifeline  programs  with  public 
funds  would  not  be  practical  due  to 
pressure  on  federal  and  state  budgets. 
However,  it  suggests  the  following  three 
funding  options:  (a)  A  surcharge  on  the 
intrastate  toll  services  of  all 
interexchange  carriers,  similar  to  the 
California  plan;  (b)  an  adjustment  to 
local  service  rates  to  make  up  the 
revenue  shortfall;  or  (c)  a  combination 
of  these  approaches. 

Consumer  Federation  of  America  and 
U.S.  Public  Interest  Research  Group 
(CFA) 

(1)  CFR  argues  that  the  goal  of 
universal  service  can  best  be  met  by 
expanding  the  Universal  Service  Fund. 
According  to  CFA.  only  the  FCC  has  the 
jurisdiction  to  ensure  that  users  of 
interstate  telecommunications  services 
provide  their  share  of  support  for  lifeline 
programs.  However,  it  agrees  that  the 
states  should  be  required  to  cover  at 
least  half  of  the  cost  of  their  lifeline 
programs.  Since  many  low  income 
households  would  give  up  other 
essential  goods  before  giving  up  basic 
telephone  service,  CFA  argues  that  the 
need  for  lifeline  service  should  not  be 
determined  based  on  a  decline  in 
universal  service. 

(2)  CFA  believes  that  the  service 
offered  must  have  simple  eligibility 
requirements,  verification  procedures, 
and  application  processes  in  order  to  be 
useful  to  low  income  groups. 

(3)  CFA  states  that  lifeline  service 
should  enable  low  income  individuals  to 
meet  their  basic  communications  needs. 
It  argues  that  the  structure  of  the  lifeline 
rates  should  be  simple  and  easy  to 
understand.  It  believes  that  complicated 
rate  structures  that  provide  no 
assurance  of  savings  (i.e.,  measured 
service)  would  reduce,  if  not  eliminate, 
the  benefits  of  lifetime  service  for  low 
income  households.  CFA  states  that 
lifeline  service  should  provide  a  sizeable 
discount  for  service  connections, 
monthly  service  charges,  telephone 
equipment,  and  local  usage  charges. 


(4)  CFA  maintains  that  economic 
reality  justifies  funding  lifeline  programs 
through  telephone  rates,  since  the 
benefits  of  lifeline  programs  (expanded 
networks,  increased  efficiency,  and 
universal  service)  are  enjoyed  by  all 
those  on  the  telephone  network.  CFA 
believes  that  a  slight  increase  in  the 
interstate  carrier  common  line  charge 
could  adequately  finance  a  lifeline  fund. 
In  addition.  CFA  recommends  that  the 
FCC  require  a  contribirtion  to  the  lifeline 
fund  by  users  of  other  services  that 
benefit  directly  or  indirectly  from  an 
expanded  public  network. 

(5)  CFA  estimates  that  6  million 
people  could  be  forced  to  do  without  a 
phone  by  the  end  of  1986.  It  states  that 
lifeline  service  will  enable  many  of 
these  people  to  continue  telephone 
service. 

Continental  Telecom.  Inc.  (Contel) 

(1)  Contel  states  that  there  has  been 
no  showing  of  a  nationwide  need  for  a 
uniform  federal  plan.  It  states  that  the 
FCC  should  avoid  any  further 
involvement  in  lifeline  issues. 

(2)  Contel  argues  that  the  states  are  in 
the  best  position  to  address  the  question 
of  eligibility  criteria. 

(3)  Contel  takes  as  the  position  that 
the  states  can  best  address  the  question 
of  which  types  of  service  should  be 
included  in  lifeline  programs. 

(4)  Contel  argues  that  the  states 
should  determine  the  sources  of  funding 
for  any  lifeline  assistance  programs. 

Florida  Public  Service  Commission 
(FPSCJ 

(1)  The  FPSC  maintains  that  a  federal 
program  is  not  the  best  means  of 
accomplishing  the  goal  of  universal 
service  since  the  effects  of  upward 
pressures  on  local  telephone  rates  vary 
from  state  to  state.  The  FPSC  believes 
that  a  federal  program  could  not 
anticipate  the  solutions  that  would  work 
best  for  each  individual  state. 

(2)  The  FPSC  opposes  subsidies 
targeted  to  individuals.  It  states  that  if 
eligibility  for  lifeline  service  were  based 
on  the  criteria  for  federal  and  state 
welfare  programs,  the  constant  change 
in  the  rolls  of  those  receiving  assistance 
would  make  it  extremely  difficult  for  the 
local  exchange  companies  to  maintain 
an  up-to-date  list  of  those  eligible  for 
assistance.  The  FPSC  states  that  the 
cost  to  the  local  exchange  companies  of 
updating  eligibility  information  could 
easily  become  prohibitive. 

(3)  The  FPSC  states  that  an  assistance 
program  or  service  offering  targeted  to  a 
specific  income  level  may  not  be  the 
best  approach.  Instead,  it  recommends 
that  the  local  exchange  companies 
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design  several  options  that  provide  for 
different  levels  of  service  and  rates.  It 
states  that  message  rate  offenng  could 
be  provided  with  an  inexpensive  dial- 
tone  charge  and  additional  charges  for 
calls  actually  made. 

(4)  The  FPSC  did  not  comment  on  the 
method  of  funding. 

GTE  Corporation  (GTE) 

(1)  GTE  agrees  that  lifeline 
alternatives  should  be  explored,  but 
states  that  no  FCC  action  should  be 
taken  until  actual  experience  shows  a 
need  for  lifeline  programs.  GTE 
maintains  Ihat  (he  d^aracter  of  lifeline 
programs  dictates  that  the  states  take  a 
leading  role  in  this  area. 

(2)  GTE  states  that  lifeline  programs 
should  be  designed  to  meet  the  essential 
requirements  of  those  in  speciaF  need.  It 
suggests  using  the  present  levels  of 
service  penetration  in  each  state  as  a 
benchmark  for  determining  the  need  for 
a  lifeline  program. 

(3)  GTE  maintains  that  the  best  way 
to  meet  the  needs  of  the  economically 
disadvantaged  is  through  local 
measured  service  which  would  allow 
needy  customers  to  keep  their  bills 
within  an  affordable  range.  GTE  states 
that  another  alternative  would  be  to 
supplement  payments  under  existing 
entitlement  programs. 

(4)  GTE  asserts  that  funding,  where 
required,  should  come  from  general  tax 
revenues  or  credits  against  exchange 
carrier  tax  Habilities.  GTE  states  that 
neither  the  exchange  carriers  not  the 
interexchange  carriers  have  a  legitimate 
role  to  play  in  social  walfare  programs. 

Mountain  States  Telephone. 
Northwestern  Bell  and  Pacific 
Northwest  Bell  [US  West! 

(1)  US  West  argues  that  lifehne 
service  measures  should  be  dealt  with  at 
the  state  level.  If  contends  that  adoption 
of  a  federal  program  would  be  harmful. 
US  West  urges  the  Joint  Board  to 
recommend  that  no  action  be  taken  on 
lifeline  measures  since  the  need  for  such 
a  program  has  not  been  demostrafed. 

(3)  US  West  states  that  lifeline  service 
should  include  local  measured  service, 
unlimited  usages  service  offered  at  a 
reduced  flat  rate,  or  a  combination  of 
the  two. 

(4)  US  West  maintains  that  funding 
for  lifeline  assistance  programs  should 
be  obtained  from  general  tax  revenues, 
although  each  company  should  be 
responsible  for  maintaining  and 
supporting  its  own  lifeline  ser\'ices. 

Nevada  Bell 

(1)  Nevada  Bell  argues  that  the  state 
commissions  should  have  primary 
responsibihty  for  designing  and 


administering  lifeline  programs.  It  states 
that  the  Nevada  Commission  has 
endorsed  Nevada  BelTs  proposed 
lifeline  service  which  should  be  Hied  by 
August  la  1965. 

(2)  Nevada  Bell  did  not  comment  on 
eligibility  criteria. 

(3)  Nevada  DeS#d  not  comment  on 
the  type  of  service  to  be  offered  to 
eligible  subscribers. 

(4)  Nevada  Bell  did  not  comment  on 
the  source  of  fuwling  for  lifeline 
services. 

New  fersey  Board  of  Public  Utilities 
(New  Jersey) 

(1)  New  {ersey  asserts  that  a 
mandatory  federally  administered 
lifeline  program  should  not  be 
implemented  for  the  following  reasons: 
(a)  A  nationwide  lifeline  program  would 
be  difficult  to  establish:  (b)  uniform 
criteria  to  determine  whether  universal 
service  is  being  achieved  by  the 
individual  states  would  be  difficult  to 
develop:  and  (c)  a  funding  mechanism  to 
recover  the  revenue  shortfall  will  be 
difficult  to  create,  and  the  amount  of 
funding  needed  would  be  difficult  to 
determine.  According  to  New  Jersey, 
high  local  loop  costs  do  not  necessarily 
mean  that  federal  lifeline  assistance  is 
needed.  It  argues  that  many  factors  must 
be  considered  in  order  to  determine  the 
true  cost  of  telephone  service — traffic 
profiles,  per  capita  income,  the 
percentage  of  public  assistance 
recipients,  and  the  cost  of  living.  New 
Jersey  argues  that  any  hfeline  program 
should  be  optional  since  state  regulators 
are  in  the  best  position  to  determine 
what  lifeline  assistance  is  required  for 
low  income  subscribers  in  their  state. 

(2)  New  Jersey  states  that  eligibility 
criteria  should  be  left  to  the  individual 
states,  but  agrees  that  general  federal 
guidelines  could  be  adopted  to  assist 
states  in  targeting  aid  to  those 
households  with  an  income  below  125 
percent  of  the  federal  proverty  level. 
New  Jersey  also  states  that  utilizing 
existing  eligibility  criteria  for  state 
assistance  programs  could  minimize  the 
administrative  cost  of  a  lifeline  program. 

(3)  New  Jersey  maintains  that  each 
state  should  determine  that  services  to 
be  provided  under  its  lifeline  program,  ft 
aurgues  that  the  states  would  not  need 
to  implement  new  lifeline  service 
offerings  it  there  was  no  threat  to 
universal  service.  New  Jersey  also  notes 
that  in  certain  states  extending  the 
period  for  payment  of  the  ser\ice 
installation  fee  or  providing  a 
discounted  installation  fee  for  income 
households  might  be  sufficient. 

(4)  New  Jersey  opposes  a  surcharge  on 
interstate  telephone  traffic  to  fund 
lifeline  sevice.  It  argues  Ihat  any  funds 


required  to  provide  for  a  lifeline 
program  should  be  generated  by  the 
individual  states  involved. 

(5)  New  Jersey  contends  that  it  has 
achieved  universal  service,  and  states 
that  residential  rates,  both  fixed  and 
measured,  are  not  excessive.  New  Jersey 
strongly  believes  that  a  national  solution 
to  what  is  essentially  a  local  problem  is 
neither  appropriate  nor  warranted. 
However,  if  a  national  lifeline  program 

I  is  to  be  implemented,  it  should  combine 
all  utility  services,  including  natural  gas 
and  electricity,  with  telephone  service. 

I  New  Jersey  notes  that  there  are 
currently  four  bills  in  the  state 
legislature  that  would  institute  lifeline 
assistance  for  telephone  service  to  be 
funded  entirely  from  intrastate  sources. 

New  York  Department  of  Public  Service 
(New  York) 

(1)  New  York  maintains  that  the 
primary  responsibility  for  establishing 
local  rat?levels  and  structures  lies  with 
state  regulatory  bodies.  It  argues  that 
federal  intervention  in  the  development 
of  lifeline  rate  structures  is  not  legal  or 
necessary.  New  York  contends  that  the 
proper  FCC  role  in  the  development  of 
lifeline  service  is  to  determine  the 
magnitude  of  funding  from  interstate 
sources  necessary  to  ensure  that 
interstate  services  bear  their  fair  share 
of  the  cost  of  basic  connections  to  the 
Telephone  network. 

(2)  New  York  contends  that  the  FCC 
should  require  only  that  eligibility  for 
lifeline  programs  be  based  upon 
customer  need  and  subject  to  some  form 
of  verification. 

(3)  New  York  maintains  that  Ihe  type 
of  lifeline  service  to  be  offered  should  be 
determined  based  on  a  consideration  of 
all  circumstarKes  surroung  the  provision 
of  telephone  service  to  the  poor.  It  states 
that  no  one  service  option  should  be 
designated  as  the  sole  lifeline  service 
offering.  Instead,  New  York  argues  that 
lifeline  rales  should  be  set  at  a  fixed 
discount  from  the  local  service  rates 
applicable  to  non-lifeline  subscribers.  It 
contends  that  state  regulatory  bodies 
should  be  free  to  determine  what  types 
of  lifeline  services  to  offer  since  Ihay  are 
most  familiar  with  the  circumstances  of 
local  exchange  companies  and  their 
customers.  New  York  also  notes  that  it 
may  be  appropriate  for  the  state  to 
provide  for  a  reduction  in  service 
connection  charges  and/or  changes  in 
the  deposit  requirements  for  low  income 
customers.  Since  these  charges  and 
practices  vary  from  company  to 
company,  New  York  argues  that  the 
state  commissions  should  be  allowed  to 
determine  whether  changes  are  needed 
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to  avoid  unduly  restricting  access  to  the 
network  by  low  income  households. 

(4)  New  York  argues  that  a 
nationwide  maximum  amount  per 
customer  should  be  established  for 
federal  lifeline  funding.  It  states  that 
fifty  percent  of  the  costs  of  lifeline 
service  should  be  funded  from  federal 
sources.  New  York  contents  that  ideally, 
the  funds  for  lifeline  service  should 
come  from  general  tax  revenues. 
However,  it  argues  that  since  neither  the 
FCC  nor  the  state  regulatory  bodies 
have  jurisdiction  over  the  disposition  of 
these  funds,  the  only  other  alternative  is 
to  obtain  the  funding  from  regulated 
telecommunications  services.  New  York 
contends  that  the  federal  contribution 
should  come  from  interstate  toll 
services,  not  a  surcharge  on  the 
subscriber  line  charge.  It  states  that 
each  state  commission  should  have  the 
flexibility  to  determine  where  the 
intrastate  funding  will  be  obtained. 

New  York  Telephone  Company  and 
New  England  Telephone  and  Telegraph 
Company  (NYNEX) 

(1)  NYNEX  argues  that  the  states 
should  determine,  in  consultation  with 
the  exchange  telephone  companies, 
whether  local  conditions  require  lifeline 
assistance  programs.  NYNEX  also 
believes  that  the  states  should 
determine  the  types  of  service  to  be 
offered  and  the  eligibility  criteria. 
NYNEX  contends  that  a  universally 
applicable  level  of  subscriber  drop-offs 
or  rate  increases  should  not  be 
prescribed  as  triggering  a  response  at 
the  federal  level.  It  argues  that  the  states 
can  set  these  levels  more  efficiently  and 
effectively. 

(2)  NYNEX  maintains  that  the  states 
should  establish  the  eligibility  criteria 
for  lifeline  assistance.  It  notes  that  state 
governments  already  have  established 
eligibility  criteria  for  other  assistance 
programs,  and  recommends  that  lifeline 
eligibility  be  based  on  the  same 
standards.  NYNEX  states  that  the  FCC 
need  not  and  should  not  become 
involved  in  establishing  specific 
eligibility  criteria.  If  the  FCC  were  to 
adopt  some  minimum  standard,  NYNEX 
argues  that  it  is  essential  to  maintain 
enough  flexibility  to  allow  the  states  to 
meet  local  needs.  NYNEX  states  that 
some  form  of  self-certification  may  be 
sufficient,  but  notes  that  the  states 
should  be  allowed  to  determine  if  a 
more  stringent  form  of  verification  is 
required. 

(3)  NYNEX  states  that  lifeline 
assistance  should  be  applicable  to  the 
unbundled  residential  customer  access 
line  including  installation  and  service 
connection  charges.  It  contends  that  toll 
and  local  usage,  as  well  as  custom 


calling  features  and  other  discretionary 
or  optional  features  should  not  be 
subsidized.  NYNEX  states  that  there 
should  be  no  restrictions  on  the  general 
use  of  lifeline  service. 

(4)  NYNEX  argues  that  funding  for 
lifeline  assistance  programs  should 
come  from  general  tax  revenues  as  is  the 
case  with  other  forms  of  public 
assistance.  NYNEX  states  that  having 
other  telephone  customers  fund  lifeline 
service  will  only  increase  the  incentives 
for  uneconomic  bypass  of  the  local 
exchange.  As  a  result,  NYNEX  opposes 
funding  low  income  telephone 
assistance  through  an  increase  in  the 
interstate  carrier  common  line  charge. 

North  Carolina  Utilities  Commission 
(North  Carolina) 

(1)  North  Carolina  asserts  that  the 
issue  of  lifeline  telephone  service  is  best 
dealt  with  at  the  state  level  because  the 
states  are  better  equipped  to  determine 
the  needs  of  low  income  telephone 
subscribers.  North  Carolina  argues  that 
a  federal  plan  may  not  be  an  efficient 
means  of  achieving  the  goal  of  universal 
service. 

(2)  North  Carolina  did  not  comment 
on  eligibility  standards. 

(3)  North  Carolina  did  not  comment 
on  the  type  of  service  to  be  offered  to 
eligible  subscribers. 

(4)  North  Carolina  did  not  comment 
on  the  mechanism  for  funding  lifeline 
services 

(5]  North  Carolina  states  that  a 
proceeding  is  currently  underway  within 
the  state  to  consider  implementation  of 
the  optional  program  established  by  the 
FCC  for  waiver  of  a  portion  of  the 
subscriber  line  charge. 

Oregon  Independent  Telephone 
Association  (Oregon  ITA) 

(1)  Oregon  ITA  believes  that  state 
regulators  can  best  review  and  develop 
lifeline  assistance  plans  that  fit  their 
states'  needs. 

(2)  Oregon  ITA  did  not  comment  on 
eligibility  criteria. 

(3)  Oregon  ITA  believes  that  lifeline 
service  should  consist  of  a  budget 
measured  service  offering. 

(4)  Oregon  ITA  believes  that  lifeline 
service  should  be  funded  by  subsidies 
internal  to  the  local  telephone  company 
operations. 

Oregon  Public  Utility  Commissioner 
(Oregon) 

(1)  Oregon  maintains  that  the  states 
should  take  a  leadership  role  in 
establishing  lifeline  programs.  It  states 
that  the  Oregon  legislature  is  currently 
considering  the  question  of  lifeline 
service. 


(2)  Although  the  extent  of  the  state's 
problem  in  terms  of  universal  service 
has  not  been  determined,  Oregon 
believes  that  increases  in  welfare 
payments  would  ensure  that  low  income 
subscribers  remain  on  the  telephone 
network. 

(3)  Oregon  states  that  one  means  of 
providing  lifeline  assistance  (other  than 
measured  service)  would  be  a  monthly 
subsidy  to  eligible  households  using 
graduated  income  brackets.  Another 
means  could  be  tax  credits  for  eligible 
low  income  subscribers,  telephone 
stamps  or  vouchers,  or  cash 
supplements  to  existing  welfare 
payments.  Oregon  also  notes  that 
waiving  some  portion  of  the  installation 
charge  may  be  desirable. 

(4)  Oregon  states  that  lifeline 
programs  could  be  funded  through 
general  tax  revenues,  excise  taxes  on 
local  telephone  lines,  taxes  on  intrastate 
toll  carriers,  or  voluntary  contributions 
by  organizations  that  place  a  high  value 
on  universal  service. 

Pacific  Bell  (Pacific) 

(1)  Pacific  believes  that  lifeline  service 
programs  should  be  administered  by  the 
states.  If  federal  guidelines  are 
established.  Pacific  believes  that  they 
should  be  structured  to  avoid  conflict 
with  existing  state  programs. 

(2)  Pacific  argues  that  the  eligibility 
criteria  should  be  established  by  the 
individual  states. 

(3)  Pacific  states  that  lifeline  service 
should  consist  of  reduced  rate  local 
exchange  service  with  additional 
subsidies  for  installation  and  a 
telephone  instrument. 

(4]  Pacific  maintains  that  funding  can 
be  provided  through  a  tax  (California 
has  a  4  percent  tax)  on  the  intrastate 
interLATA  service  revenues  of 
interexchange  carriers. 

Commonwealth  of  Puerto  Rico  (Puerto 
Rico) 

(1)  Puerto  Rico  supports  a  federally 
mandated  plan  to  assist  low  income 
households  because  it  has  reached  the 
limit  on  the  resources  that  the 
Commonwealth  and  the  telephone 
companies  can  provide  to  foster 
universal  service. 

(2)  Puerto  Rico  did  not  comment  on 
eligibility  standards. 

(3)  Puerto  Rico  states  that  a  lifeline 
program  should  include  not  only 
provisions  to  assist  low  income 
households  in  maintaining  telephone 
service,  but  also  means  to  enable  low 
income  households  to  obtain  service  in 
the  first  instance.  Puerto  Rico  states  that 
the  initiation  of  service  is  particularly 
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critical  because  it  has  a  penetration  rate 
of  only  45  percent. 

(4)  Puerto  Rico  believes  that  lifeline 
programs  should  be  funded  from 
interstate  sources.  As  a  result  of  the  low 
penetration  rale  in  Puerto  Rica  it  states 
that  intrastate  funding  of  lifeline  service 
would  place  a  heavy  burden  on  existing 
customers. 

Rural  Telephone  Coalition  (RTC) 

(1)  RTC  believes  that  the  basic 
responsibility  for  fostering  universal 
service  under  federal  law  rests  with  the 
FCC.  It  argues  that  a  level  of  telephone 
penetration  equal  to  the  national 
average  should  be  established  as  the 
federal  test  for  when  a  lifeline  program 
is  needed. 

(2)  RTC  asserts  that  eligibility  for 
lifeline  assistance  should  be  based  on 
the  standards  for  other  federal  and  state 
programs.  RTC  states  that  lifeline 
assistance  programs  should  be 
adnunistered  by  state  officials. 

(3)  RTC  maintains  that  lifeline  service 
should  allow  calling  within  a  local 
service  area  without  regard  to  Hie 
duration  or  distance  of  the  call. 

(4)  RTC  states  that  funding  for  lifeline 
service  is  a  national  responsibility,  and 
argues  that  revenue  shortfalls  should  be 
recovered  through  taxes  or  other 
sources,  instead  of  from  telephone 
subscribers  or  companies. 

Satellite  Business  Systems  fSBS) 

(1)  SBS  believes  that  the  states  should 
be  permitted  to  implement  lifetirre 
assistance  as  they  see  fit  as  long  as  the 
program  is  consistent  with  national 
objectives. 

(2)  SBS  states  that  lifelrne  assistance 
programs  should  use  the  income  levels 
for  eligibility  as  other  welfare  programs. 

(3)  SBS  maintains  that  only  basic  local 
exchange  service  should  be  included  in 
lifeline  programs. 

(4)  SBS  believes  that  funding  should 
be  derived  from  general  fax  revenues.  It 
states  that  lifeline  assistance  could  be 
integrated  into  the  current  welfare 
system  and  distributed  in  the  form  of 
stamps  or  cash  paynients. 

Southern  New  England  Telephone 
Compofty  (SNETJ 

(1)  SNET  argues  that  the  states  should 
have  primary  responsibility  for 
designing  and  administering  lifeline 
assistance  measures.  It  maintains  that 
stale  regulatory  authorities  should 
continue  to  authorize  rate  levels  for 
local  exchange  service  without  regard  to 
lifeline  assistance  measures.  SNET 
contends  that  neither  the  local  exchange 
companies  nor  the  FCC  are  the 
appropriate  entities  to  determine  when 


lifeline  assistance  measures  are 
necessary. 

(2)  SNET  states  that  the  appropriate 
social  service  agencies  in  each  state 
should  determine  the  eiigibihty  criteria 
and  verification  methods  for  lifeline 
ser\'ice.  These  standards  should  be 
similar  to  the  standards  for  other  public 
assistance  programs. 

(3)  SNET  asserts  that  lifeline 
assistance  should  consist  of  a  fixed 
dollar  amount,  provided  without  regard 
to  the  class  of  exchange  service  chosen 
by  an  eligible  customer.  Any  subsidy 
should  reflect  the  subscriber's  financial 
need,  which  may  or  may  not  be  related 
to  the  subscriber's  calling  patterns  or  the 
availability  of  certain  classes  of  service. 

(4)  SNET  argues  that  lifeline  service 
should  be  funded  from  the  most  broadly 
based  state  revenue  source.  It  opposes 
funding  lifeline  programs  out  of 
telephone  company  operating  revenues 
because  it  believes  that  the  general 
body  of  ratepayers  should  not  be 
responsible  for  subsidizing  low  income 
households. 

Southwestern  Bell  (Southwestern) 

(1)  Southwestern  maintains  that  the 
FCC  should  establish  guidelines  for  the 
states  and  provide  partial  funding  for 
lifeline  assistance  programs.  It  argues 
that  the  states  should  devise  and 
implement  lifeline  service,  however. 

(2)  Southwestern  beUeves  that  state 
social  service  agencies  should  determine 
eligibility,  using  the  criteria  for  federal 
and  state  public  assistance  programs. 

(3)  Southwestern  states  that  lifelife 
service  should  include  a  discounted 
basic  dial  tone  coiuiection.  However,  it 
believes  that  subscribers  should  be  free 
to  select  usage  options  that  best  fit  their 
needs  and  calling  patterns. 

(4)  Southwestern  believes  that  other 
telephone  company  offerings  could  be 
priced  to  subsidize  Hfeline  service,  but 
argues  that  such  programs  should  be 
funded  from  general  tax  revenues. 

United  States  Telephone  Association 
(USTA) 

(11  USTA  states  that  geographic  and 
demographic  factors  affect  the 
availability  of  affordable  telephone 
service.  It  argues  that  these  differences 
strongly  indicate  that  the  states  should 
have  the  principal  role  in  developing 
lifeline  service  measures. 

(2)  USTA  believes  that  the  states 
should  determine  and  administer 
eligibility  requirements  for  lifeline 
service.  It  notes  that  there  are  several 
approaches  that  could  be  taken  such  as 
eligibility  criteria  based  on  participation 
in  existing  assistance  programs  or  self- 
certification. 


(3)  UTS  argues  that  lifeline  pricing 
policies  and  the  types  of  lifeline  service 
available  should  be  tailored  to  state  and 
local  needs. 

(4)  USTA  states  that  the  funding 
mechanism  for  lifeline  assistance  should 
be  left  to  the  states,  but  it  does  not 
support  financing  these  programs 
through  the  rates  paid  by  other 
telephone  users.  USTA  states  that  the 
funding  should  be  spread  over  the 
widest  base  possible.  It  contends  that 
this  is  particularly  important  to  those 
exchange  carriers  with  smaller 
subscriber  bases  which  are  severely 
limited  in  their  ability  to  average 
increases  in  subscriber  rates. 

United  Telephone  Systems.  Inc.  (UTS) 

(1)  UTS  believes  that  state  legislatures 
should  dedde  whether  lifeline 
assistance  is  needed  and  what  form  it 
should  take  due  to  the  wide  variation 
among  the  states  in  telephone 
penetration  levels,  local  exchange  rates, 
and  income  levels. 

(2]  UTS  states  that  the  eligibility 
should  be  based  on  the  criteria  for 
existing  social  welfare  programs. 

(3)  UTS  believes  that  recipients 
should  not  be  required  to  subscribe  to 
any  particular  type  of  service.  It  argues 
that  such  plans  should  allow  recipients 
to  use  a  lifehne  transfer  payment  to 
purchase  whichever  form  of  local 
telephone  service  is  valued  most. 

(4)  UTS  asserts  that  the  revenue 
deficiency  should  be  funded  through 
general  tax  revenues,  or  through 
reductions  in  the  telephone  companies' 
gross  receipts  tax  liability.  UTS  argues 
that  any  method  of  funding  that  requires 
telephone  industry  subsidies  should  be 
avoided. 

U.S.  Telecom 

(1)  U.S.  Telecom  argues  that  the 
Communications  Act  requires  the  FCC 
to  act  to  the  extent  necessary  to  ensure 
the  gerieral  availability  of  telephone 
service.  It  states  that  the  present  access 
charge  structure  represents  an  informed 
balance  among  the  goals  of  the 
Communications  Act. 

(2)  U.S.  Telecom  fears  that  using  a 
formula  based  upon  economic  and 
social  conditions  to  determine  the  need 
for  lifeline  service  would  embroil  the 
FCC  in  a  significant  expenditure  of 
resources  since  these  variables  change 
from  time  to  time  and  from  region  to 
region.  Therefore,  U.S.  Telecom  argues 
that  an  absolute  measurement  of  some 
type  should  be  used  to  determine  the 
need  for  a  lifeline  program  such  as  a 
specified  level  of  subscriber  drop-off. 
U.S.  Telecom  states  that  the  national 
poverty  level  could  be  used  to  determine 
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eligibility.  Since  the  affordability  of 
telephone  service  varies  from  region  to 
region,  and  is  affected  by  the  cost  of 
living,  the  income  level  could  be 
adjusted  to  reflect  regional  cost  of  living 
index  differentials. 

(3)  U.S.  Telecom  states  that  flat  rate 
lifeline  service  should  be  available  only 
where  measured  service  is  not  available. 
Where  local  measured  service  is 
available,  lifeline  service  should  be 
measured.  However,  U.S.  Telecom 
states  that  the  number  of  calls  should  be 
the  only  measurement  parameter,  with 
lifeline  service  covering  the  largest  flat 
rate  calling  area. 

(4)  U.S.  Telecom  believes  that  both 
federal  and  state  government  should 
contribute  to  covering  the  revenue 
shortfall  that  may  occur  with  the 
provision  of  lifeline  service.  It  states 
that  any  carrier  contributions  should  be 
fully  tax  deductible  with  any  remaining 
contribution  to  the  recovery  of  the 
revenue  shortfall  coming  from  an 
increase  in  the  subscriber  line  charge. 
U.S.  Telecom  argues  that  an  increase  in 
the  interstate  or  intrastate  carrier 
common  line  charge  is  not  in  the  public 
interest  since  these  charges  are  already 
supporting  end  users. 

Vermont  Public  Service  Board 
(Vermont) 

(1)  Vermont  argues  that  the  states  are 
in  a  better  position  than  the  federal 
government  to  judge  actual  needs  and 
design  responsive  lifeline  programs  . 
because  uniform  federal  pohcies  cannot 
adequately  respond  to  regional  and 
local  differences. 

(2)  Vermont  argues  that  the 
development  of  eligibility  criteria  should 
be  left  to  each  state's  discretion.  It 
states  that  the  least  costly  and  most 
efficient  approach  would  be  to  use 
existing  eligibility  criteria  for  public 
assistance.  Although  the  criteria  vary 
from  state  to  state,  the  processing  and 
verification  mechanisms  are  already  in 
place.  Vermont  maintains  that  in  certain 
cases,  such  as  income  assistance  to  the 
elderly,  self-certification  has  been  found 
to  be  an  inexpensive  and  effective  form 
of  determining  eligibility. 

(3)  Vermont  states  that  there  is 
evidence  that  initial  service  connection 
fees  may  be  a  barrier  to  universal 
service,  and  it  recommends  that  these 
charges  be  included  in  assistance 
programs.  Vermont  also  states  that 
party  line  service  may  reduce  the  costs 
of  accessing  the  network  in  some  areas. 
In  addition,  it  notes  that  a  limited  call 
allowance  combined  with  a  cap  on 
monthly  billings  has  eased  customer 
acceptance  of  mandatory  local 
measured  service,  suggesting  that  such 


an  approach  might  be  helpful  in  the 
lifeline  area. 

(4)  Vermont  contends  that  funding  for 
lifeline  service  should  come  from  both 
intrastate  and  interstate  sources.  It 
argues  that  intrastate  toll  services 
cannot  provide  a  major  contribution  due 
to  the  threat  of  bypass,  arbitrage,  and 
customer  comparisons  with  interstate 
rates. 

Representative  Bob  Wise  of  West 
Virginia  (Congressman  Wise) 

(1)  Congressman  Wise  asserts  that  the 
federal  government  should  play  a  very 
limited  role  in  the  establishment  of 
eligibihty  standards  for  lifeline  service. 
State  funded  assistance  programs 
should  be  optional,  not  mandatory.  He 
argues  that  the  FCC  should  develop 
minimum  standards  for  states  to  follow, 
in  order  to  ensure  that  the  most  needy 
customers  in  all  states  are  served,  but 
emphasizes  that  the  states  should  have 
maximum  flexibility  in  designing  the 
criteria  for  eligibility. 

(2)  Congressman  Wise  believes  that 
the  states  must  have  flexibility  to 
establish  specific  standards  that  meet 
their  individual  needs,  although  a 
federally  mandated  minimum  eligibility 
standard  should  take  into  account  the 
needs  of  the  elderly,  handicapped, 
unemployed,  low  income  households, 
and  rural  customers.  Congressman  Wise 
states  that  limiting  eligibility  to  a 
specific  income  level  is  not  a 
satisfactory  approach.  For  example, 
offering  lifeline  service  to  those  who 
qualify  for  Supplemental  Social  Security 
Income  (SSI]  would  disqualify 
individuals  who  have  low  incomes  but 
own  land.  Congressman  Wise  states 
that  many  of  these  individuals  live  in 
rural,  high  cost  areas  and  need 
assistance.  He  suggests  having 
customers  certify  their  eligibility  through 
a  form  (including  questions  on  family 
income  and  other  eligibility  criteria 
established  by  the  individual  state)  to 
be  filed  with  a  state  agency  such  as  a 
Human  Services  Commission. 

(3)  Congressman  Wise  states  that  an 
effective  lifeline  plan  would  provide  for 
low  monthly  rates  with  a  limited  usage 
allowance  for  a  limited  number  of  local 
calls.  He  states  that  any  calls  made  in 
excess  of  this  allowance  should  be 
charged  to  the  customer  on  a  measured 
or  message  rate  basis.  However,  he 
maintains  that  local  measured  service 
alone  is  not  an  adequate  form  of  lifeline 
assistance  since  it  does  not  take  into 
account  rural  customers  whose  local 
calling  area  does  not  include  the  nearest 
hospital,  police  department,  or  general 
store. 

(4]  Congressman  Wise  states  that 
funding  should  be  provided  by  a 


surcharge  on  interstate  services,  with 
participating  companies  receiving 
compensation  from  a  lifeline  service 
fund  like  that  provided  for  in  H.R.  151 
and  S.  950.  This  fund  would  cover  50 
percent  of  the  cost  of  providing  lifeline 
service.  The  individual  states  could  also 
offer  assistance  to  participating 
companies.  For  example.  Congressman 
Wise  notes  that  West  Virginia's 
proposed  lifeline  plan  would  offer 
qualified  companies  a  tax  credit  equal 
to  the  cost  of  providing  reduced  rate 
service  less  any  cost  reimbursement 
received  from  other  sources. 

Summary  of  Reply  CommenU 

(CC  Docket  Nos.  78-72  and  80-286) 

Development  of  Measures  to  Assist  Low 
Income  Households  in  Affording 
Telephone  Service 

Ad  Hoc  Telecommunications  Users 
Committee  (Ad  Hoc) 

(1)  Ad  Hoc  supports  lifeline  assistance 
programs  for  low  income  households 
who  otherwise  might  lose  a  critical  link 
to  society.  Ad  Hoc  believes  that  waiving 
the  subscriber  line  charge  for  needy 
customers  is  an  appropriate  beginning. 
Ad  Hoc  maintains  that  state  regulators, 
welfare  agencies,  local  exchange 
companies,  and  legislatures  should 
address:  (1)  Whether  any  type  of  lifeline 
program  is  needed  and  what  type  of 
program  would  be  appropriate;  (2)  a 
benchmark  for  universal  service  that 
would  trigger  more  aggressive 
responses;  and  (3)  the  appropriate 
mechanism  for  measuring  the  success  of 
such  programs.  The  FCC  and  the  Joint 
Board  functions  should  be  to:  [1]  provide 
states  with  information  on  universal 
service  programs  that  have  been 
adopted  or  are  being  considered  by 
other  states:  (2)  provide  suggested 
guidelines;  (3)  ensure  that  any 
expenditure  of  federal  funds  is  targeted 
to  subscribers  based  on  their  need;  and 
(4)  collect  data  from  the  states  in  order 
to  continue  momtoring  whether 
universal  service  is  being  maintained. 

(2)  Ad  Hoc  argues  that  the  ultimate 
responsibility  for  designing  and 
administering  lifeline  programs  should 
lie  with  the  states,  although  the  FCC 
should  determine  the  magnitude  of 
funding  from  interstate  services.  Ad  Hoc 
opposes  FCC  or  Joint  Board  mandated 
guidelines,  but  agrees  that  some  federal 
scrutiny  is  needed  to  the  extent  that 
federal  funds  are  used.  Ad  Hoc  states 
that  lifeline  services  should  allow 
subscribers  to  make  and  receive  local 
exchange  calls  without  regard  to 
distance  or  duration.  It  states  that 
lifeline  programs  should  be  targeted  to 
the  needy  with  existing  administrative 
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mechanisms  used  to  determine  and 
verify  income  eligibility.  Ad  Hoc  states 
that  general  tax  revenues  should  be 
used  to  fund  lifeline  programs,  but  notes 
that  a  surcharge  on  subscriber  line 
charges  could  be  substituted  to  generate 
the  federal  portion  of  the  funding.  Ad 
Hoc  believes  that  the  states  should 
decide  on  their  own  method  of  funding 
lifeline  service. 

Bell  Atlantic 

Bell  Atlantic  argues  that  there  is  a 
virtual  consensus  among  the 
commenting  parties  that:  (1)  The  states 
should  be  given  the  broadest  latitude  in 
determining  the  need  for,  and 
developing  lifeline  programs;  (2)  the 
states  should  use  existing  eligibility 
criteria  for  low  income  assistance 
programs  or  develop  such  criteria  where 
they  do  not  already  exist,  rather  than 
target  assistance  to  high  cost  areas:  and 
(3)  any  lifeline  service  should  be  funded 
through  general  tax  revenues.  Bell 
Atlantic  argues  that  AT&T  proposal  for 
funding  lifeline  subsidies  through  higher 
rates  for  other  services  provided  by  the 
exchange  companies  should  be  rejected. 
Bell  Atlantic  argues  that  such  an 
arrangement  would  merely  confer  an 
artifical  competitive  advantage  on 
AT&T  and  other  providers  of 
alternatives  to  local  exchange  service. 

Continental  Telecom,  Inc.  (Contel) 

Contel  believes  that  the  states  are 
best  suited  to  determine  whether  there 
is  a  need  for  lifeline  service  and  how  to 
tailor  such  assistance  to  fit  their 
individual  needs.  Contel  argues  that 
federally  mandated  guidelines  would 
result  in  a  uniform  response  where 
flexible  assessments  and  diverse 
solutions  are  an  absolute  necessity. 
Contel  believes  that  the  Joint  Board  has 
already  taken  appropriate  mesaures  to 
address  the  issue  of  universal  service 
from  a  federal  perspective.  It  argues  that 
the  FCC  should  defer  to  the  states  on 
how  best  to  maintain  affordable  local 
telephone  service  for  low  income 
households. 

GTE  Corporation  (GTE) 

GTE  states  that  there  is  a  consensus 
among  the  commenting  parties  that 
implementation  of  lifeline  lies  within  the 
province  of  the  states  as  long  as  there  is 
no  conflict  with  federal  policies.  If  a 
need  for  lifeline  service  is  shown  to 
exist,  GTE  believes  that  measured 
service  would  best  meet  the  needs  of  the 
economically  disadvantaged.  It  states 
that  an  alternative  would  be  lifeline 
service  supported  by  tax  revenues  and 
provided  in  conjunction  with  existing 
entitlement  programs  through  direct 
payments  to  the  low  income  subscribers. 


Illinois  State  Commerce  Commission 
(Illinois) 

Illinois  believes  that  the  various  forms 
of  lifeline  assistance  being  developed  at 
the  state  level  are  preferable  to  a 
uniform  approach  administered  at  the 
federal  level. 

New  York  Department  of  Public  Service 
(New  York) 

New  York  states  that  it  has  instituted 
measures  to  implement  the  subscriber 
line  charge  waiver  for  ratepayers 
receiving  public  assistance  effective 
June  1. 1985. 

New  York  Telephone  Company  and 
New  England  Telephone  and  Telegraph 
Company  (NYNEX) 

NYNEX  reiterates  its  view  that  the 
states  should  be  permitted  ample 
leeway  in  structuring  lifeline  programs. 
While  NYNEX  states  that  this  should 
not  be  viewed  as  implying  that  there  is 
no  role  for  the  federal  government  in 
this  area,  any  federal  role  must  be 
limited  so  that  the  individual  needs  of 
each  state  can  be  taken  into  account  in 
the  development  of  programs  that  meet 
local  needs. 

Office  of  Consumers '  Counsel,  State  of 
Ohio  (OCCO) 

OCCO  expresses  concern  that 
residential  consumers  are  virtually 
unrepresented  in  this  proceeding.  OCCO 
argues  that  it  is  inconsistent  for  the 
industry,  which  supported  a  uniform 
national  policy  on  subscriber  line 
charges  to  avoid  drop-off  by  big 
business  customers,  to  oppose  a 
national  solution  to  the  problem  of 
residential  customer  drop-off.  OCCO 
states  that  the  FCC  should  not  allow  the 
regulated  industry  to  turn  to  the 
Commission  for  revenue  enhancement 
while  advocating  a  state  by  state 
approach  in  areas  such  as  lifeline 
service  that  might  adversely  affect 
revenues.  Thus,  OCCO  argues  that  in 
considering  a  national  lifeline  plan,  the 
state  members  of  the  Joint  Board  should 
reflect  on  what  the  regulated  industry 
has  done  about  lifeline  service  at  the 
state  level.  OCCO  also  contends  that  the 
FCC  should  provide  for  a  complete 
waiver  of  the  subscriber  line  charge 
funded  from  interstate  carrier  revenues. 
Pacific  Bell  (Pacific) 

Pacific  believes  that  lifeline 
assistance  programs  should  not  be 
funded  from  general  tax  revenues. 
Pacific  argues  that  the  use  of  general  tax 
revenues  will  require  legislative 
participation,  causing  regulatory 
commissions  to  lose  control  over  lifeline 
offerings. 


Public  Service  Commission  of  the 
District  of  Columbia  (DCPSC) 

The  DCPSC  states  that  it  is 
considering  two  proposals  for  lifeline 
service.  The  first  is  an  economy  service 
consisting  of  a  dial  tone  charge  at  a 
monthly  rate  of  $8.42.  37  percent  below 
the  charge  for  standard  residential 
service.  To  ensure  that  it  does  not 
become  a  low  priced  service  option  for 
the  general  body  of  subscribers,  this 
service  has  a  higher  message  unit 
charge.  The  service  would  provide  a 
communications  link  for  customers  who 
make  few  calls  and  would  have  no 
quahfication  criteria.  The  DCPSC  notes 
that  there  have  been  objections  to  the 
plan  due  to  the  fact  that  the  new  service 
would  involve  an  increase  in  the  rates 
for  an  existing  economy  basic  dial  tone 
service  as  well  as  an  increase  in  the 
message  rate. 

In  addition,  it  is  argued  that  there  is 
no  basis  for  imposing  a  higher  message 
rate  charge  for  lifeline  service.  The 
DCPSC  states  that  the  second  option  is  a 
plan  to  set  the  lifeline  rate  at  $4.00  with 
a  300  call  allowance.  This  plan  would 
also  implement  the  50  percent  reduction 
in  the  customer  access  line  charge  by 
including  a  reduction  in  the  charge  for 
local  service.  The  service  would  be 
available  to  those  customers  who 
qualify  under  the  federal  criteria  for 
participation  in  the  Low  Income  Home 
Energy  Assistance  Program  or  the 
Complementary  Energy  Assistance 
Program.  The  DCPSC  states  that 
commenting  parties  support  the  second 
plan,  but  believe  that  funding  for  the 
plan  should  come  from  general  tax 
revenues.  The  filings  also  state  that 
government  social  agencies  should 
determine  the  eligibility  criteria  with  all 
costs,  including  that  of  informational 
advertising,  borne  by  the  government. 

The  Puerto  Rico  Telephone  Company 
(Puerto  Rico) 

Puerto  Rico  argues  that  the  goal  of 
lifeline  programs  should  be  not  only  to 
maintain  existing  levels  of  telephone 
service,  but  to  extend  service  in  areas 
where  telephone  service  penetration  is 
below  the  national  average.  It  states 
that  this  is  particularly  critical  to  Puerto 
Rico.  Puerto  Rico  also  maintains  that 
funding  must  be  spread  over  a  wide 
base  to  avoid  placing  the  cost  of 
assistance  on  those  who  carmot  afford 
to  pay  for  it.  Puerto  Rico  states  that  the 
Joint  Board  should  endorse  the  use  of 
nationally  generated  funds  to  pay  for 
lifeline  assistance  in  areas  where  the 
local  or  state  population  cannot  afford 
the  costs  involved. 
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Satellite  Business  Systems  (SBS) 

SBS  maintains  that  if  lifeline  service  is 
necessary,  it  should  be  limited  in  scope. 
SBS  states  that  income  is  the  only 
relevant  criterion  for  assessing 
eligibility  for  lifeline  programs.  It 
believes  that  self-certification  is 
unreasonable,  and  argues  that  eligibility 
requirements  must  be  strictly  enforced. 
SBS  states  that  funds  to  support  a 
lifeline  subsidy  should  come  from 
general  tax  revenues.  It  also  argues  that 
state  participation  and  flexibility  is 
essential  to  the  development  of  an 
efficient  and  effective  lifeline 
mechanism,  although  state  regulatory 
actions  in  this  area  should  be  consistent 
with  national  policies. 

United  Telephone  System  Inc.  (UTSj 

UTS  questions  whether  lifeline 
assistance  is  needed.  If  it  is  needed. 
UTS  believes  that  the  states  should 
address  the  problem.  UTS  states  that 
funding  for  such  a  program  should  come 
from  general  tax  revenues,  not  from 
within  the  telephone  industry.  UTS 
believes  that  lifeline  plans  should  credit 
the  subscriber's  monthly  telephone  bill 
with  the  desired  amount  of  assistance. 
UTS  believes  that  local  measured 
service  or  budget  service  should  not  be 
precluded  from  serving  as  a  lifeline 
mechanism. 

Attachment  B 

Joint  Board  Members 

Chairman  Mark  S.  Fowler,  Federal 

Communications  Commission.  1919  M 

Street  NW..  Room  814.  Washington. 

D.C.  20554 
Commissioner  Henry  M.  Rivera,  Federal 

Communications  Commission,  1919  M 

Street  NW..  Room  832.  Washington. 

DC.  20554 
Commissioner  Mimi  Weyforth  Dawson. 

Federal  Communications  Commission. 

1919  M  Street  NW..  Room  826, 

Washington,  D.C.  20554 
Commissioner  Marvin  R.  Weatherly, 

Alaska  Public  Utilities  Commission 

420  L  Street,  Suite  100,  Anchorage, 

Alaska  99501  (Use  Express  Mail  or 

Courier  Service) 
Chairman  Edward  F.  Burke.  Rhode 

Island  Public  Utilities  Commission. 

100  Orange  Street.  Providence.  Rhode 

Island  02903 
Commissioner  Edward  P.  Larkin.  New 

York  Public  Service  Commission,  400 

Broome  Street,  New  York,  New  York 

10013 
Commissioner  Edward  B.  Hipp,  North 

Carolina  Utilities,  Commission.  Box 

29510,  Raleigh,  North  Carolina  27626- 

0510 


Federal-State  Joint  Board  Staff 

Ronald  Choura.  Chairman.  Federal-State 
Joint  Board  Staff,  Michigan  Public 
Service  Commission,  6545  Mercantile 
Way,  P.O.  Box  30221.  Lansing. 
Michigan  48909 

Laraine  Plaga.  Alaska  Public  Utilities 
Commission  420  L  Street  Suite  100, 
Anchorage,  Alaska  99501  (Use 
Express  Mail  or  Courier  Service) 

Ellon  Calder,  Georgia  Public  Service 
Commission,  244  Washington  Street 
SW..  Atlanta.  Georgia  30334 

Guy  E.  Twombly,  Maine  Public  Utilities 
Commission  Commission,  State 
House.  Station  18,  Augusta,  Maine 
04330 

Paul  Popenoe,  Jr.,  California  Public 
Utilities  Commission,  350  McAllister 
Street,  San  Francisco,  California  94102 

Timothy  J.  Devin,  Deputy  Director, 
Auditing  and  Financial  Analysis 
Department,  Florida  Public  Service 
Commission,  101  East  Gaines  Street 
Tallahassee,  Florida  32301 

Hugh  L.  Gerringer,  Public  Staff— NOUC 
Communications  Division,  Box  29510, 
Raleigh,  Norih  Carolina  27626-0510 

Jim  Lanni,  Rhode  Island  Public  Utilities 
Commission,  100  Orange  Street, 
Providence,  Rhode  Island  02903 

Rowland  Curray,  Texas  Public  Utility 
Commission.  7800  Shoal  Creek  Blvd. 
Austin.  Texas  78757 

Allan  Bausback,  New  York-Public 
Service  Commission.  3  Empire  State 
Plaza  Albany.  New  York  12223 

Gary  A.  Evenson,  Director, 
Communications  Bureau  Utility  Rates 
Divison,  Public  Service  Commission. 
P.O.  Box  7864,  Madison.  Wisconsin 
53707 

Karen  L.  Hochslein,  Director, 
Congressional  and  Public  Relations, 
National  Association  of  Regulatory 
Utility  Commissioners,  1102  ICC 
Building,  P.O.  Box  684  Washington. 
DC.  20044 

Claudia  R.  Pabo  (4  copies).  Acting 
Deputy  Chief.  Policy  and  Program 
Planning  Division,  Common  Carrier 
Bureau,  Federal  Communications 
'     Commission,  1919  M  Street  NW.. 
Room  544  Washington,  D.C.  20554. 
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BILLING  CODE  6712-01-M 


47  CFR  Part  67 

ICC  Docket  No.  BO-286) 

Amendment  of  the  Rules  and 
Establishment  of  a  Joint  Board;  Order 
Inviting  Comments 

agency:  Federal  Communications 
Commisison. 


ACTION:  Order  inviting  comments. 

summary:  The  Federal-State  Joint  Board 
requests  prehminary  comments  from 
interested  parties  regarding  the  existing 
separations  procedures  for  Central 
Office  Equipment  (COE)  and 
interexchange  plant  costs.  (Further 
comments  will  be  requested  at  a  later 
date.)  These  comments  were  requested 
to  assist  the  Joint  Board  in  deHning  and 
prioritizing  the  Joint  Board  in  defining 
the  issues  in  this  area.  This  will 
facilitate  the  development  of  Joint  Board 
recommendations  on  these  issues. 

dates:  Comments  are  due  July  19. 1965. 
Replies  are  due  August  16. 1985. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT 

Margot  Bester  or  Claudia  Pabo  at  (202) 

632-6363. 

SUPPLEMENTARY  INFORMATION: 

Note. — Delayed  publication  of  this 
document  is  due  to  late  receipt  by  the 
Commission's  Federal  Register  liason  ofRoer 
and  the  Office  of  Federal  Register. 

List  of  subjects  in  7  CFR  Part  67 

Comunications  common  carriers. 
Reporting  and  recordkeeping 
requirements.  Uniform  system  of 
accounts. 

Order  Inviting  Comments 

In  the  matter  of  amendment  of  Part  67  of 
the  Commission's  rules  and  estabhshment  of 
a  joint  board.  CC  Docket  No.  80-286. 

Adopted:  June  19. 1985. 
Released:  June  25. 1965. 
By  the  Federal-State  Joint  Board. 

I.  Introduction 

A.  Summary 

1.  The  Federal-Stale  Joint  Board 
hereby  requests  preliminary  comments 
regarding  the  exisiting  separatiotis 
procedures  for  Central  Office  Equipment 
(COE)  and  interexchange  plant  costs. 
Interested  parties  are  also  asked  to 
indicate  the  priority  which  they  attach 
to  resolution  of  each  of  the  issues  which 
they  address. 

B.  Background 

2.  In  June  1980.  the  Commission 
instituted  CC  Docket  No.  80-286. 
Amendment  of  Part  67  of  the 
Commission  s  Rules  and  Establishment 
of  a  Joint  Board. '  for  the  purpose  of 
reexamining  the  procedures  for 
separating  local  exchange  costs 
between  the  intrastate  and  interstate 
jurisdictions.  Among  other  things,  the 
Commission  asked  the  Joint  Board  to 
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address  a  number  of  issues  concerning 
the  allocation  of  Category  6  COE.  =  The 
Commission  also  asked  the  Joint  Board 
to  recommend  any  changes  necessary  to 
coordinate  separations  procedure  with 
the  access  rules  to  be  developed  in  CC 
Docket  No.  78-72,  MTS  and  WATS 
Market  Structure.  In  September.  1983, 
the  joint  Board  recommended  a  new 
allocation  method  for  most  NTS  local 
exchange  plant  costs.'  However,  we  did 
not  recommend  any  major  changes  in 
the  classification  or  allocation  of 
Category  6  COE  plant  costs.  Instead,  we 
recommended  that  the  NTS  portion  of 
Category  6  COE  continue  to  be  allocated 
on  the  basis  of  SPF  pending 
comprehensive  review  of  the  COE 
issues.  The  Commission  adopted  these 
recomendations.' 

3.  On  April  11,  1984.  the  Commission 
released  a  Further  Notice  of  Proposed 
Rulemaking  [Further  Notice)  in  CC 
Docket  Nos.  78-72  and  80-286.* 

In  the  Further  Notice,  the 
Commission,  among  other  things,  asked 
the  joint  Board  to  undertake  a 
comprehensive  review  of  the 
separations  procedures  for  all  COE  and 
recommended  revisions  where 
necessar>'.  As  part  of  this 
comprehensive  review,  the  Commissions 
stated  that  the  joint  Board  should 
examine  all  existing  COE  plant 
categories,  the  procedures  for  assigning 
COE  costs  to  the  various  categories,  and 
the  factors  for  allocating  COE  costs 
between  the  jurisdictions.  The 
Commission  also  asked  the  joint  Board 
to  consider  the  need  for  consistency 
between  the  separations  procedures  and 
the  access  charge  rules  dealing  with 
COE.  In  addition,  the  Commission  asked 
that  we  study  the  expansion  of  the  high 
cost  assistance  mechanism  to  cover 
certain  COE  costs. 

4.  In  the  Further  Notice,  the 
Commission  also  asked  the  joint  Board 
to  review  the  procedures  for  the 
allocation  of  interchange  plant  costs  and 
to  recommend  revisions  in  these 
procedures.  In  this  regard,  the 
Commission  specifically  asked  the  joint 
board  to  consider  the  validity  of  the 
existing  separations  procedures  which 
allocate  traffic  sensitive  interchange 
plant  costs  between  the  jurisdictions  on 


-The  COE  reldled  issues  included:  (1)  The 
division  of  Caleijory  6  COE  into  non-lraffic  sensitive 
(NTS)  iind  irdftic  sensitive  (TS)  portions:  (2)  the 
Subscnber  Plant  Factor  (SPF)  which  is  used  in  the 
allocation  of  NTS  Category  6  COE  costs:  and  (3)  the 
loll  weighting  factors  (TWFs)  used  in  allocating  TS 
Category  6  COE  between  the  jurisdictions. 

'Antendmenl  of  Part  67.  CC  Docket  No  80-286.  48 
FR  46536.  (October  13. 1983). 

'  AmendnteiU  of  Part  67.  CC  Docket  No.  80-286.  49 
FR  7934  (March  2.  1983). 

•  A/TS  and  WA  TS  Mark  f  I  Strurlure  omi 
Amendnwnl  of  Pan  67.  49  FR  1S319  (April  3a  1984). 


the  basis  of  total  relative  use  rather  than 
peak  period  relative  use.  The 
Commission  also  asked  the  joint  Board 
to  reexamine  the  message  minute  mile 
factor  in  light  of  the  widespread  use  of 
satellite  service.* 

The  Commission  noted  that  the  joint 
Board  might  wish  to  request  preliminary 
comments  on  these  matters  to  help 
delineate,  the  issue  requiring  further 
study.' 

II.  Discussion 

5.  The  Joint  Board  hereby  requests 
prehminary  comments  from  interested 
parties  concerning:  (1)  Issues  related  to 
the  separations  procedures  for  COE  and 
interexchange  plant  costs;  and  (2)  how 
these  issues  should  be  prioritized  and 
grouped  to  ensure  timely  action 
concerning  them.  The  preliminary 
comments  concerning  these  issues  are  to 
be  filed  with  the  Secretary,  Federal 
Communications  Commission  no  later 
than  July  19. 1985.  Replies  are  to  be  filed 
by  August  16, 1985.  Further  comments 
concerning  these  issues  will  be 
requested  at  a  later  date. 

III.  Ordering  Clauses 

6.  Accordingly,  it  is  ordered,  that 
preliminary  comments  concerning  the 
separations  procedures  for  COE  and 
interexchange  plant  costs  are  to  be  filed 
with  the  Secretary,  Federal 
Communications  Commission  no  later 
than  July  19, 1985.  Replies  are  to  be  filed 
no  later  than  August  16, 1985. 

7.  It  is  further  ordered,  that  all  parties 
filing  comments  and/or  replies  are  to 
serve  copies  on  the  joint  Board  members 
and  staff  listed  in  Attachment  A. 

Federal  Communications  Commission. 

For  The  Federal-State  Joint  Board. 
William ).  TricaHco, 

Secretary. 

Attachment  A 

Joint  Board  Members 

Chairman  Mark  S.  Fowler.  Federal 
Communications  Commission,  1919  M 
Street,  NW..  Room  814.  Washington, 
D.C.  20554 

Commissioner  Henry  M.  Rivera.  Federal 
Communications  Commission.  1919  M 
Street,  NW.,  Room  832,  Washington, 
D.C.  20554 

Commissioner  Mimi  Weyforth  Dawson, 
Federal  Communications  Commission, 


•The  message  minutes  mile  factor  weights  the 
relative  use  of  interexchange  plant  by  the  length  of 
haul.  The  cost  of  satellite  service  is  distance 
insensitive,  however. 

'The  Commission  staled  that  liefore  focusing  on 
the  study  of  COE  and  interexchange  issues,  the  joint 
Board  should  complete  preparation  of 
recommendations  on  the  access  charge  issues  as 
well  as  the  remaining  issues  concerning  local 
exchange  cost  allocation*. 


1919  M  Street.  NW.,  Room  826. 
Washington,  D.C.  20554 

Commissioner  Marvin  R.  Weatherly, 
Alaska  Public  Utilities  Commission, 
420  L  Street,  Suite  100,  Anchorage, 
Alaska  99501  (Use  Express  Mail  or 
Courier  Service) 

Chairman  Edward  F.  Burke,  Rhode 
Island  Public  Utilities  Commission, 
100  Orange  Street,  Providence,  Rhode 
Island  02903 

Commissioner  Edward  P.  Larkin,  New 
York  Public  Service  Commission,  400 
Broome  Street,  New  York,  New  York 
10013 

Commissioner  Edward  B.  Hipp,  North 
Carolina  Utilities  Commission,  Box 
29510,  Raleigh,  North  Carolina  27626- 
0510 

Federal-State  Joint  Board  Staff 

Ronal  Choura,  Chairman,  Federal-State 
joint  Board  Staff,  Michigan  Public 
Service  Commission,  6545  Mercantile 
Way.  P.O.  Box  30221,  Lansing. 
Michigan  48909 

Laraine  Plaga,  Alaska  Public  Utilities 
Commission.  420  L  Street,  Suite  100, 
Anchorage,  Alaska  99501,  (Use 
Express  Mail  or  Courier  Service) 

Elton  Calder,  Georgia  Public  Service 
Commission,  244  Washington  Street. 
SW.,  Atlanta,  Georgia  30334 

Guy  E.  Twombly,  Maine  Public  Utilities 
Commission,  State  House,  Station  18, 
Augusta,  Maine  04330 

Paul  Popenoe,  jr.,  California  Public 
Utilities  Commission,  350  McAllister 
Street,  San  Francisco,  California  94102 

Timothy  J.  Devlin,  Deputy  Director, 
Auditing  and  Financial  Analysis 
Department,  Florida  Public  Service 
Commission,  101  East  Gaines  Street. 
Tallahassee,  Florida  32301 

Hugh  L  Gerringer,  Public  Staff— NCUC 
Communications  Division,  Box  29510, 
Raleigh,  North  Carolina  27626-0510 

Jim  Lanni,  Rhode  Island  Public  Utilities 
Commission,  100  Orange  Street, 
Providence,  Rhode  Island  02903 

Rowland  Curry  Texas  Public  Utility 
Commission,  7800  Shoal  Creek  Blvd., 
Austin,  Texas  78757 

Allan  Bausback,  New  York  Public 
Service  Commission,  3  Empire  State 
Plaza.  Albany,  New  York  12223 

Gary  A.  Evenson,  Director, 
Communications  Bureau,  Utility  Rates 
Division.  Public  Service  Commission, 
P.O.  Box  7864,  Madison.  Wisconsin 
53707 

Karen  L.  Hochstein  Director, 
Congressional  and  Public  Relations, 
National  Association  of  Regulatory 
Utility  Commissioners,  1102  ICC 
Building,  P.O.  Box  684.  Washington. 
D.C.  20044 
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Claudia  R.  Pabo  (4  copies).  Acting 
Deputy  Chief,  Policy  and  Program 
Planning  Division.  Common  Carrier 
Bureau,  Federal  Communications 
Commission,  1919  M  Street.  NW., 
Room  544,  Washington,  D.C.  20554 

|FR  Doc.  85-18631  Filed  8-5-85:  8:45  am) 

BILLING  CODE  C712-01-M 


47  CFR  Part  67 

ICC  Docket  Nos.  78-72  and  80-286] 

MTS  and  WATS  Market  Structure  and 
Amendment  and  Establishment  of  a 
Joint  Board:  Order  Inviting  Furttier 
Comments 

agency:  Federal  Communications 

Commission. 

action:  Order  inviting  further 

comments. 


summary:  In  this  Order  Inviting  Further 
Comments,  the  Fedeal-State  Joint  Board 
requests  further  comments  and  data  on 
permanent  measures  for  the  allocation 
and  recovery  of  end  user  service  order 
processing  expenses  in  Account  645, 
Local  Commercial  Operations.  This  is 
being  done  to  supplement  the  existing 
record  concerning  these  issues.  Further 
comments  will  facilitate  development  of 
Joint  Board  recommendations  on  these 
issues. 

DATE;  Comments  are  due  August  16, 
1985.  Replies  are  due  August  30, 1985. 
ADDRESS:  Federal  Communications 
Commission,  Washington  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACr 
Margot  Bester  or  Claudia  Pabo  at  (202) 
632-6363. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  67 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirement.  Telephone.  Uniform  system 
of  accounts. 

Order  Inviting  Further  Comments 

In  the  Matter  of  MTS  and  WATS  mari<el 
structure,  CC  Docket  No.  78-72:  Amendment 
of  Part  67  of  the  Commission's  rules  and 
establishment  of  a  joint  board.  CC  Docket 
No.  80-286. 

Adopted:  July  12.  1985. 

Released:  July  24.  1985. 

By  the  Federal-State  Joint  Board: 
Commissioner  Rivera  not  participating. 

I.  Introduction 

A.  Summary 

1.  The  Federal-State  Joint  Board 
hereby  requests  further  comments  and 
data  on  permanent  measures  for  the 
allocation  of  end  user  service  order 


processing  expenses  contained  in 
Account  645,  Local  Commercial 
Operations.' 

B.  Background 

2.  On  March  28, 1985,  the  Joint  Board 
released  its  Recommended  Interim 
Order  and  Request  for  Comments 
(Recommended  Interim  Order)  ^  which 
proposed  interim  measures  for  the 
allocation  of  Account  645  costs  between 
the  state  and  federal  jurisdictions,  and 
requested  comments  concerning 
permanent  measures  for  the  allocation 
and  recovery  of  these  costs.  In 
particular,  the  Joint  Board  asked  for 
comments  on  two  alternative  plans  for 
the  separations  treatment  of  Account 
645.  The  most  significant  difference 
between  the  two  plans  lies  in  their 
treatment  of  end  user  service  order 
processing,  although  they  differ  in  a 
number  of  other  respects  as  welL 

3.  Under  Plan  A,  end  user  service 
order  processing  costs  '  are  broken  into 
two  categories — Basic  Service  and 
Other  Local  Service.  Basic  Service  costs 
(which  are  defined  to  include  costs 
involved  in  the  provision  of  access  to 
the  public  switched  network)  are 
assigned  to  the  interstate  jurisdiction  on 
the  same  basis  as  Category  1.33  Outside 
Plant,  The  local  loop  used  by 
subscribers  to  access  the  switched 
telephone  network.'  Category  1.33 
Outside  Plant  is  presently  assigned  to 
the  interstate  jurisdiction  on  the  basis  of 
the  frozen  Subscriber  Plant  Factor  which 
is  approximately  28  percent  on  a 
nationwide  average  basis.*The 


'  Account  645  reflects  the  costs  of  telephone 
company  local  commercial  operations  not  related  to 
promotional  or  directory  services.  Telephone 
company  commercial  offices  are  responsible  for 
service  order  processing  for  end  users  and 
interexchange  carriers,  billing  inquiry,  collection  of 
coins  from  pay  telephones,  and  certain  billing  and 
collection  functions 

'CC  Docket  Nos.  78-72  and  80-286,  MTS  and 
Wats  Market  Structure  and  Amendment  of  Port  67 
of  the  Commission's  Rules  and  Establishment  ofo 
loint  Board.  50  FR  14729  (April  15, 1985).  The 
Commission  subsequently  adopted  the  Joint  Board's 
interim  recommendations. 

^Both  Plan  A  and  Plan  B  establish  a  separate 
category  for  interexchange  carrier  service  order 
processing. 

'  Plan  A  would  also  allocate  customer  payment 
and  collection  expenses  for  local  service  charges  lo 
the  interstate  jurisdiction  on  the  same  basis  as 
Category  1.33  Outside  Plant. 

'The  transition  to  a  new  basic  interstate 
allocation  factor  of  25  percent  with  an  additional 
interstate  assignment  for  high  cost  areas  will  begin 
January  1, 1986.  Section  67.124  of  the  Commission's 
rules.  47  CFR  67.124  (1984). 


expenses  in  the  Other  Local  Service 
category  (which  includes  costs 
associated  with  the  provision  of  local 
services  that  are  not  essential  for 
customer  access  to  the  public  switched 
network)  are  allocated  to  the  intrastate 
jurisdiction.  Costs  associated  with 
presubscription  to  an  interexchange 
carrier  are  allocated  between  the 
federal  and  state  jurisdictions  in 
proportion  to  the  use  of  equal  access 
facilities. 

4.  Plan  B  establishes  a  Service  Order 
Processing  Category  which  includes  the 
expense  of  business  and  residence 
service  centers  that  receive  and  process 
customers'  service  orders  and  inquires 
concerning  service.  Under  Plan  B, 
service  order  processing  expense  is 
segregated  into  the  following  categories 
on  the  basis  of  the  relative  number  of 
contacts:  (1)  directory  advertising;  (2) 
intrastate  private  line;  (3)  interstate 
private  line;  and  (4)  all  other  expenses 
which  consists  largely  of  the  expense  of 
end  user  orders  for  local  telephone 
service.  The  cost  of  end  user  service 
order  processing  is  assigned  to  the 
intrastate  jurisdiction. 

II.  Discussion 

5.  Based  on  the  comments,  it  appears 
that  it  is  desirable  to  divide  end  user 
service  order  processing  costs  into 
separate  categories  for  local  service 
order  processing,  presubscription,  and 
other  costs  associated  with  subscription 
to  interstate  services.  Under  this 
approach,  local  service  order  processing 
would  include  the  expenses  associated 
with  processing  requests  for  local 
exchange  service  and  inquiries 
concerning  the  provision  of  local 
service.  The  presubscription  category' 
would  include  the  expense  associated 
with  presubscription  to  an 
interexchange  carrier.  Any  other  costs 
associated  with  subscription  to 
interstate  services  would  also  be 
segregated  from  the  cost  of  local  service 
order  processing  and  allocated 
separately.  As  a  general  principle,  the 
cost  of  local  service  order  processing  for 
end  users  should  be  directly  assigned  to 
the  intrastate  jurisdiction,  with 
presubscription  expenses  allocated 
between  the  federal  and  state 
jurisdictions  based  on  relative  minutes 


'The  initial  presubscription  costs  associated  with 
conversion  of  end  offices  to  equal  access  will  be 
included  in  the  equal  access  cost  category. 
Subsequent  equal  access  costs  will  be  included  in 
the  presubscription  category  discussed  here.  See 
Recommended  Opinion  and  Order  in  CC  Docket 
Nos.  78-72  and  80-288.  ^fTS  and  WA TS  Market 
Structure  and  Amertdment  of  Part  67  of  the 

Commission's  Rules.  FCX  85 .  released . 

1985. 
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of  use  for  the  toll  trafHc  categories  to 
which  presubcriptjon  applies.  Any  other 
costs  associated  with  subscription  to 
interstate  services  would  be  assigned  to 
the  interstate  jurisdiction. 

6.  Interested  parties  are  asked  to 
comment  on  this  approach  to  the 
separation  of  end  user  service  order 
processing  expenses  and  presubsciption 
costs.  In  particular,  we  request 
comments  on  the  following  questions.  Is 
the  proposed  categorization  of  these 
costs  appropriate?  How  should  the  costs 
of  local  service  order  processing, 
presubscription,  and  any  other  costs 
associated  with  subscription  to 
interstate  services  be  segregated? 
Should  this  be  done  on  the  basis  of 
worktime  studies  or  could  a  reasonably 
representative  surrogate  factor  be 
developed?  Are  the  proposed 
procedures  for  allocating  the  costs  in 
these  categories  between  the  state  and 
federal  jurisdiction  appropriate?  How 
should  the  interstate  assignment  of 
these  costs  be  recovered?' 

7.  We  are  also  asking  the  regional  Bell 
holding  companies  to  provide  calendar 
year  estimates  for  1986  of  the  dollar 
amount  and  the  percentage  of  Account 
645  costs  which  would  be  allocated  to 
the  intrastate  and  interstate 
jurisdictions  under  Plans  A  and  B  if 
modified  to  reflect  our  proposed 
approach  to  the  allocation  of  end  user 
service  order  processing  expenses.  For 
purposes  of  this  filing,  the  regional 
companies  are  to  use  estimates  of  1987 
presubscription  costs  in  Account  645, 
excluding  presubscription  costs 
associated  with  the  initial  conversion  of 
local  end  offices  to  Feature  Group  D.* 
Local  service  order  costs, 
presubscription  expenses,  and  any  other 
costs  associated  with  subscription  to 
interstate  services  are  to  be  segregated 
based  on  estimates  of  the  results  which 
would  be  produced  by  the  use  of 
worktime  studies.  The  methodology 
used  in  preparing  these  estimates  is  to 
be  consistent  with  the  methodology  used 
in  preparing  the  previously  filed  data 
concerning  Account  645  costs. 
Comments  and  data  are  to  be  filed  with 
the  Secretary.  Federal  Communications 
Commission  no  later  than  August  16, 
1985.  Replies  are  to  be  filed  by  August 
30.1985. 

III.  Ordering  Clauses 

8.  Accordingly,  it  is  ordered.  That 
comments  and  data  regarding  the 


'  A  Joint  Board  recoimnendation  concerning  (he 
recovery  of  tbete  costs  is  not  required 

'Use  of  1967  estimates  is  necessary  because  must 
presubscriptioD  cosU  in  igas  and  1986  wiU  be 
associated  witb  the  initial  conversion  of  end  oITices 
to  Feature  Group  D. 


allocation  of  end  user  service  order 
processing  costs  are  to  be  filed  with  the 
Secretary,  Federal  Communications 
Commission  no  later  than  August  16, 
1985.  Replies  are  to  be  filed  no  later  than 
August  3a  1985. 

9.  It  is  further  ordered.  That  all  parties 
filing  comments,  data  and/or  replies  are 
to  serve  copies  on  the  Joint  Board 
members  a^d  staff  listed  in  Attachment 
A. 

For  the  Federal-State  Joint  Board 

William  |.  Trkaiko. 

Secretary.  Federal  Communications 
Commission. 

Attachment  A 

Joint  Board  Members 

Chairman  Mark  S.  Fowler,  Federal 

Communications  Conunission,  1919  M 

Street.  NW..  Room  814,  Washington, 

D.C  20554 
Commissioner  Henry  M.  Rivera,  Federal 

Communications  Commission,  1919  M 

Street.  NW..  Room  832.  Washington. 

D.C.  20554 
Commissioner  Mimi  Weyforth  Dawson. 

Federal  Communications  Commission, 

1919  M  StreeU  NW..  Room  828. 

Washington,  D.C.  20554 
Commissioner  Marvin  R.  Weatherly, 

Alaska  Public  Utilities  Commission. 

420  L  Street,  Suite  100,  Anchorage, 

Alaska  99501,  (Use  Express  Mail  or 

Courier  Service) 
Chairman  Edward  F.  Burke,  Rhode 

Island  Public  Utilities  Commission. 

100  Orange  Street.  Providence.  Rhode 

Island  02903 
Commissioner  Edward  P.  Larkin,  New 

York  Public  Service  Commission,  400 

Broome  Street,  New  York.  New  York 

10013 
Commissioner  Edward  B.  Hipp,  North 

Carolina  Utilities  Commission,  Box 

29510,  Raleigh,  North  Carolina  27626- 

0510 

Federal-State  faint  Board  Staff 

Ronald  Choiu-a,  Chairman,  Federal-State 
Joint  board  Staff.  Michigan  Public 
Service  Commission,  6545  Mercantile 
Way.  P.O.  Box  30221.  Lansing. 
Michigan  48909 

Laraine  Plaga,  Alaska  Public  Utilities 
Commission.  420  L  Street,  Suite  100, 
Anchorage,  Alaska  99501,  (Use 
Express  Mail  or  Courier  Service) 

Elton  Calder,  Georgia  Public  Service 
Commission,  244  Washington  Street. 
S.W.,  Atlanta.  Georgia  30334 

Guy  E.  Twombly,  Maine  Public  Utilities 
Commission,  State  House,  Station  18, 
Augusta.  Maine  04330 

Paul  Popenoe.  Jr.,  California  Public 
Utilities  Commission,  350  McAllister 
Street,  San  Francisco,  California  94102 


Timothy  J.  Devlin,  Deputy  Director, 
Auditing  and  Financial  Analysis 
Department,  Florida  Public  Service 
Commission,  101  East  Gaines  Street, 
Tallahassee,  Florida  32301 

Hugh  L.  Gerringer,  Public  Staff— NCUC. 
Communications  Division.  Box  29510, 
Raleigh,  North  Carolina  27626-0510 

lim  Lanni,  Rhode  Island  Public  Utilities 
Commission,  100  Orange  Street, 
Providence,  Rhode  Island  02903 

Rowland  Curray,  Texas  Public  Utility 
Commission,  7800  Shoal  Creek  Blvd., 
Austin.  Texas  78757 

Allan  Bausback,  New  Yoric  Public 
Service  Commission.  3  Empire  State 
Plaza,  Albany,  New  York  12223 

Gary  A.  Evenson,  Director, 
Communications  Bureau,  Utility  Rates 
Division,  Public  Service  Commission, 
P.O.  Box  7864,  Madison,  Wisconsin 
53707 

Karen  L.  Hochstein,  Director, 
Congressional  and  Pubhc  Relations, 
National  Association  of  Regulatory 
Utility  Commissioners,  1102  ICC 
Building,  P.O.  Box  684,  Washington, 
DC.  20044 

Claudia  R.  Pabo  (4  copies).  Acting 
Deputy  Chief,  Policy  and  Program 
Planning  Division,  Common  Carrier 
Bureau,  Federal  Communications 
Commission,  1919  M  Street,  NW.. 
Room  544.  Washington,  DC. 20554 
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ICC  Docket  No«.  78-72  and  80-2S6) 

MTS  and  WATS  Market  Structure  and 
Amendment  and  Establishment  of  a 
Joint  Board 

agency:  Federal  Communications 
Commission. 

ACTION:  Recommended  Decision  and 
Order. 

summary:  The  Federal  State  ]oint  Board 
concluded  that  it  could  not  recommend 
the  Florida  Public  Service  Commission's 
plan  for  a  unified  set  of  federal/state 
access  charge  tariffs  to  recover  costs  for 
all  interexchange  use  of  the  local 
network.  The  Joint  Board  found  that  the 
Florida  Plan  imposed  additional  cost 
burdens  on  telephone  subscribers  in 
other  states  as  a  result  of  the  fact  that  it 
would  recover  more  non-traffic  sensitive 
(NTS)  costs  from  interexchange  carriers 
than  the  FCC  plan  does.  As  a  result  the 
Joint  Board  recommended  that  the 
Commission  ask  Florida,  to  revise  its 
present  plan  to  eliminate  the  additional 
cost  burden  that  it  would  impose  on 
telephone  subscribers  in  other  states. 
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This  recommendation  will  facilitate 
Commission  action  on  the  Florida 
proposal.  It  is  intended  to  foster  the 
development  of  sound  experimental 
tariff  proposals  for  the  recovery  of  NTS 
costs. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 

Margot  Bester  or  Claudia  Pabo  at  (202) 
632-6363. 

Recommended  Decision  and  Order 

In  the  matter  of  MTS  and  WATS  Marlcet 
Structure  Amendment  of  Part  67  of  the 
Commission's  Rules  and  Establishment  of  a 
Joint  Board;  CC  Docket  Nos.  78-72,  80-286. 

By  the  Federal-State  Joint  Board: 
Commissioners,  Fowler.  Chairman.  Dawson 
and  Rivera  issuing  a  separate  statement. 

Adopted:  June  7, 1985. 

Released:  June  25, 1985. 

I.  Summary  of  Recommended  Decision 

1.  The  Federal-State  Joint  Board 
hereby  presents  its  recommendations 
concerning  the  Florida  Public  Service 
Commission's  Petition,  filed  on 
November  9, 1984,  requesting  authority 
to  implement  an  experimental  unified 
interstate  and  intrastate  access  charge 
tariff."  We  find  that  the  Florida  plan  as 
presently  formulated  imposes  additional 
cost  burdens  on  telephone  subscribers 
in  other  states  as  a  result  of  the  fact  that 
it  recovers  more  non-traffic  sensitive 
costs  from  interexchange  carriers  than 
the  FCC  plan  does.  We  are  also 
concerned  about  a  number  of  provisions 
contained  in  the  Florida  plan  that  affect 
the  competitive  standing  of  the  other 
common  carriers  (OCCs).  In  addition, 
we  find  that  certain  aspects  of  the 
Florida  plan  need  to  be  described  in 
further  detail  to  allow  an  informed 
analysis  of  the  proposal.  As  a  result,  we 
recommend  that  the  Commission  ask 
Florida  to  revise  its  present  plan  to 
eliminate  the  additional  cost  burden  that 
it  would  impose  on  telephone 
subscribers  in  other  states.  The  revised 
plan  should  include  a  detailed 
description  of  all  aspects  of  the 
proposal,  and  data  clearly 
demonstrating  that  it  does  not  place 
additional  revenue  recovery  burdens  on 
subscribers  in  other  states.  It  should 
also  satisfy  the  Commission's  long- 
standing competitive  goals  and  the 
objectives  set  out  in  the  MTS  and  WATS 
Market  Structure  Proceeding.  CC 
Docket  No.  78-72. 


II.  Introduction 

A.  Background 

2.  On  November  9, 1984,  the  Florida 
Public  Service  Commission  filed  a 
Petition  seeking  authority  to  implement 
a  comprehensive  unified  interstate  and 
intrastate  access  charge  tariff  in  Florida 
in  an  experimental  basis.  In  the 
Recommended  Decision  and  Order  *  in 
this  proceeding  adopted  on  November 
15, 1985,  the  Joint  Board  recommended  a 
system  of  limited  subscriber  line  charges 
to  recover  a  portion  of  non-traffic 
sensitive  (NTS)  local  exchange  costs 
along  with  provisions  to  allow  state 
regulators  and  local  exchange 
companies  flexibility  in  designing  cost- 
recovery  mechanisms.' In  particular,  we 
recommended  that  the  FCC  authorized 
local  exchange  companies  to  develop 
(with  the  concurrence  of  their  state 
commission  or  the  Joint  Board)  optional 
alternative  interstate  tariffs  to  recover 
NTS  costs  that  would  otherwise  be 
recovered  through  the  interstate  carrier 
common  line  charge.*  The  purpose  of  the 
alternative  tariff  provisions  was  to 
allow  the  local  exchange  companies,  in 
conjunction  with  their  state 
commissions,  the  opportunity  to  respond 
to  bypass  in  a  highly  targeted  fashion.  In 
addition  to  recommending  specific 
measures  for  alternative,  anti-bypass 
tariffs,  we  urged  the  Commission  and 
the  Joint  Board  staff  to  work  closely 
with  interested  state  commissions  to 
explore  more  comprehensive  alternative 
experimental  tariff  mechanisms  for 
recovering  the  interstate  allocation  of 
NTS  costs.  We  stated  that  such  carefully 
designed  experiments  with  different 
tariff  structures  for  the  recovery  of  NTS 
costs  would  be  valuable  to  the 
Commission  in  refining  the  present  NTS- 
cost  recovery  structure  and  therefore 
recommended  that  such  experimental 
tariffs  be  carefully  reviewed  through  the 
Joint  Board  process.  The  Commission 
subsequently  adopted  the  Joint  Board's 
recommendations  on  these  matters  in  its 
December  19, 1984  Decision  and  Order 


'  Petition  for  Authority  to  Implement  an 
Experimental  Unified  Interstate  and  Intrastate 
Access  Charge  Tariff  for  the  Stale  of  Florida.  MTS 
and  WATS  Market  Structure  and  Amendment  of 
Part  67  of  the  Commissions  Rules.  CC  Docket  Nos. 
78-72  and  80-286.  filed  by  the  Florida  Public  Service 
Commission.  November  9. 1984. 


'  Recommended  Decision  and  Order.  MTS  and 
WA  TS  Market  Structure  and  Amendment  of  Port  67 
of  the  Commission's  Rules.  CC  Docket  Nos.  78-72 
and  80-286.  FR  48325  (December  12. 1984). 

'These  measures  were  intended  to  reflect 
elements  of  the  "St.  Louis  Plan"  adopted  by  the 
National  Association  of  Regulatory  Utility 
Commissioners  on  May  8. 1984.  The  St.  Louis  Plan 
involved  a  system  of  unified  state  and  federal 
access  charge  tariffs  to  be  filed  with  state 
regulatory  commissions,  subject  to  federal 
guidelines. 

'The  Commission  subsequently  adopted 
guidelines  for  the  Implementation  of  optional 
alternative  tariff  provisions.  See.  Memorandum 
Opinion  and  Order.  MTS  and  WA  TS  Market 
Structure  and  Amendment  of  Port  67  of  the 
Commission's  Rules.  CC  Docket  Nos.  78-72  and  80- 
286.  50  FR  13.023  (April  22. 1985). 


in  this  proceeding.*  The  Commission 
issued  an  Order  Inviting  Comments 
[Order]  on  January  14. 1985,  requesting 
comments  concerning  the  Florida  plan.' 
Comments  were  filed  February  22. 1985, 
and  replies  were  filed  March,  25,1985. 

B.  The  Florida  Plan 

3.  The  proposal  contained  in  the 
Florida  Petition  provides  for  a  unified 
set  of  federal/state  access  charge  tariffs 
to  recover  costs  for  all  interexchange 
use  of  the  local  network.  Under  this 
approach,  the  FCC  would  exercise  its 
authority  over  interstate  rates  through 
oversight  and  review  of  the  unified 
access  tariffs  approved  by  the  Florida 
Commission.  The  accomplishment  of 
basic  federal  policy  objectives  would  be 
achieved  through  adoption  of 
appropriate  federal  guidelines  and  FCC 
review  of  state-administered  access 
tariffs  to  ensure  consistency  with  these 
goals.  In  an  earlier  filing  in  this 
proceeding.' Florida  proposed  the 
following  federal  guidelines:  (1)  a  cap  on 
the  cost  which  may  be  recovered  from 
interstate  interexchange  services  for 
access  to  the  local  exchange;  (2)  a 
prohibition  on  charges  that  discriminate 
against  interstate  interexchange 
services;  (3)  a  prohibition  on  charges 
that  discriminate  between  different 
interexchange  carriers  utilizing  the  same 
services  or  facilities:  and  (4)  a 
requirement  that  charges  not  encourage 
uneconomic  bypass. 

4.  The  Florida  plan  does  not  include 
flat-rate  residential  or  business 
subscriber  line  charges  to  recover  a 
portion  of  NTS  costs.  Florida  argues  that 
a  uniform  subcriber  hne  charge  is  not 
necessary  to  prevent  bypass.  Instead, 
Florida  states  that  it  will  respond  to  the 
threat  of  bypass  by  implementing  bulk- 
discount  and  contract  access  charge 
rates  for  large-volume  end  users  and 
customers  with  specialized  needs. 
Florida  argues  that  this  approach  will 
allow  a  more  highly  targeted,  specific 
solution  to  the  problem  of  bypass  in 
light  of  unique  local  circumstances. 
Florida  states  that  it  will  increase  the 
rates  for  basic  and  optional  exchange 
services  to  the  extent  necessary  to 
recover  the  revenue  shortfalls  created 
by  these  measures. 


'  Decision  and  Order.  MTS  and  W.A  TS  Markets 
Structure  and  Amendment  of  Port  67  of  the 
Commission's  Rules.  CC  Docket  Nos.  78-72  and  80- 
286.  SO  FR  939  (January  8. 1985) 

*  Order  Inviting  Comments.  MTS  and  WATS 
Market  Structure  and  Amendment  of  Pari  67  of  the 
Commission's  Rules.  CC  Docket  Nos.  78-72  and  80- 
826.  SO  FR  2833  (January  25. 1985). 

'Florida  Public  Service  Commission  Comments, 
(filed  March  25. 1985.) 
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5.  The  Florida  plan,  and  the  cost  data 
nied  in  conjunction  with  it.  are  based  on 
an  interstate  allocation  factor  of  25 
percent  for  NTS  costs  instead  of  the 
frozen  interstate  Subscriber  Plant  Factor 
(SPF)  which  currently  averages  38.9 
percent  on  a  statewide  basis  in  Florida.* 
Florida  also  proposes  to  phase-out  the 
participation  of  Florida  telephone 
companies  in  all  National  Exchange 
Carrier  Association  (NECA)  pooUng 
arrangements  over  a  three-year  period.* 
At  present  Florida  estimates  that  its 
telephone  companies  will  receive 
approximately  $254  million  more  in 
revenue  from  the  NECA  common  line 
pool  than  they  contribute  during  the 
1984-1985  access  charge  year.  "•  At  the 
end  of  the  three-year  transition  period, 
Florida  telephone  companies  would  be 
responsible  for  recovery  of  their  own 
NTS  costs,  with  access  charges  based 
on  their  specific  costs  and  markets.  As 
an  alternative  to  pooling  arrangements. 
Florida  proposes  to  implement  a  system 
under  which  each  company  would  "bill 
and  keep"  its  own  access  charges.  If 
local  rates  set  a  level  appropriate  for  the 
type  of  service,  combined  with  the 
access  charge  revenues  recovered  under 
this  approach,  did  not  produce  a 
reasonable  level  of  earnings  based  on  a 
company-specific  rate  of  return,  Florida 
would  provide  for  a  targeted  toll 
subsidy.  This  subsidy  would  be  funded 
through  an  intrastate  surcharge  on 
access  charges." 


'Under  Part  7  of  the  Commisuon's  nJe«.  tl>e 
traiwilioB  from  Frozen  SPf  to  the  new  25  percent 
allocatiofi  (actor  pins  high  coat  aasutance  it 
scheduled  to  talie  place  lo  equal  annual  step* 
tjeginning  January  1.  1986.  Amendment  of  Part  67  of 
the  Commission  s  Hu/et.  CC  Docket  No.  80-286.  50 
FR  ns  (lanoary  S.  1985). 

•Thia  phaae-o«l  include*  the  mandatory  carrier 
common  tine  pool  at  well  as  the  voluntary  poohng 
arrangemeols. 

"Memorandum  from  Tint  Devlin.  Florida  Public 
Service  Commission  to  the  joint  Board  Staff,  dated 
May  21.  198S.  The  difference  between  the  carrier 
common  line  pool  contributions  and  revenues  for 
Florida  telephone  companies  is  primarily  due  lo  the 
fact  that  local  telephone  companies  in  Florida  bill  at 
NECA  rate  for  the  carrier  common  line  element, 
which  is  based  on  a  nationwide  average  28  percent 
interstate  allocation,  while  Florida  local  exchange 
carriers,  on  average,  draw  revenues  from  the  pool 
based  on  a  38.9  prevent  interstate  subscriber  plant 
factor  (SPF).  Florida  telephone  companies  also  have 
loop  costs  that  are  substantially  above  the 
nationwide  average.  "Effect  of  Joint  Board 
Recominendalion  concerning  the  Allocation  of  NTS 
Local  Exchange  Plant  Costs.    CC  Docket  No.  80-288. 
Amendment  of  Part  87  of  the  Commission  s  Rules. 
prepared  by  the  Federal  joint  Board  Staff.  October 
e.  1983. 

"Florida  states  that  implementation  of  a  such 
surcharge  would  not  result  in  an  increase  in  total 
access  charges.  Adjustments  in  other  rate  elements 
would  be  made  to  keep  tlw  total  charges  at  the 
same  overall  level. 


6.  Florida  proposes  the  establishment 
of  Equal  Access  Exchange  Areas 
(EAEAs)  for  the  implementation  of  equal 
access.  An  EAEA  is  a  geographic  area 
within  which  a  local  exchange  carrier 
has  the  duty  of  providing  equal  access 
from  and  to  all  subscribers  as  soon  as 
economically  feasible.  The  proposal 
provides  for  a  single  point  of  presence 
(POP)  for  the  interexchange  carriers 
with  distance  insensitive  local  transport 
charges.  The  Florida  plan  provides  for  a 
50  percent  discount  for  interexchange 
carrier  traffic  over  less-than-equal 
access  facilities. "The  discount  would 
be  phased-out  based  on  the  percentage 
of  lines  converted  to  equal  access  in  a 
given  EAEA.  After  the  discount  is 
phased  out,  any  difference  in  rates 
would  be  cost  based.  Florida  also 
proposes  to  route  all  default  traffic  to 
AT&T." 

7.  The  Florida  plan  provides  for  time- 
of-day  discounts  in  the  access  charge 
rate  structure.  All  originating  switched 
access  rate  elements  would  be 
discounted  by  35  percent  during  the  5.-00 
p.m.  to  11:00  p.m.  period  with  a  60 
percent  discount  from  11:00  p.m.  to  BKX) 
a.m.  Once  equal  access  becomes 
generally  available,  Florida  also 
proposes  to  make  bme-of-day  discounts 
available  on  terminating  access,  in 
connection  with  time-of-day  discounts. 
Florida  proposes  a  busy  hour  minutes  of 
capacity  charge  (BHMOC)  in  its  unified 
tariff.  This  rate  element  would  recover 
revenue  requirements  that  are  not 
recovered  through  other  access  charge 
elements.  Under  the  Florida  proposal, 
resellers  would  also  be  treated  hke 
other  interexchange  carriers  and  pay  the 
same  Feature  Group  A  rates  for  their 
line-side  connections.  '* 

8.  The  Florida  plan  contains 
unbundled  rates  for  special  access  with 
rate  levels  designed  to  produce  the  same 
revenues  previously  received  under  the 
interim  contracts.  '*  The  number  of  rate 


"The  so  percent  discount  reflects  a  weighted 
average  of  the  current  Florida  intrastate  discount 
rate  of  35  percent  and  the  interstate  discount  of  S5 
percent.  Since  interstate  toll  traffic  represents 
approximately  75  pertixnt  of  toUl  Flonda  toll  (rafric 
providing  a  55  percent  discount  on  75  percent  of  the 
traffic  and  a  35  percent  discount  on  the  remaining  25 
percent  equals  a  50  percent  weighted  overall 
discount  rate. 

"The  term  default  traffic  refers  lo  the 
interexchange  traffic  originated  by  telephone 
subscribers,  in  local  calling  area  converted  lo  equal 
access,  who  do  not  affirmatively  select  an 
interexchange  carrier  during  the  presubscriptlon 
process. 

"  Under  the  curenl  FCC  rate  strvcture.  reseller 
pay  PBX  trunk  rates  for  their  Kne-side  connections 
for  customer  access  and  WATS  rates  for  the  long- 
distance service  that  they  reseU. 

''Tariffs  lo  replace  the  interim  contracts 
governing  special  access  service  became  effeclrve 


elements  for  special  access  has  been 
substantially  reduced  by  aggregating 
rate  elements  for  similar  service 
functions  and  costs,  especially  in  the 
area  of  facility  interfaces.  The  plan 
requires  local  exchange  carriers  lo  bill 
end  users,  rather  than  interexchange 
carriers,  for  special  access.  It  does  not 
contain  a  $25  surcharge  on  special 
access  lines  as  a  means  of  dealing  with 
the  "leaky  PBX"  issue. '"Instead,  the 
plan  contains  provisions  for  mandatory 
measured/message  local  rates  for 
customers  that  have  the  capabihty  of 
accessing  the  local  switched  network 
through  special  access  lines  or  private 
systems. 

C.  Summary  of  Comments 

1.  Interexchange  Carriers 

9.  AT&T  objected  to  Florida's 
proposal  for  elimination  of  subscriber 
line  charges,  stating  that  such  a  rate 
structure  encourages  bypass  of  the  local 
switched  network  by  placing  the  entire 
burden  of  recovering  interstate  NTS 
costs  on  usage-sensitive  rates.  AT&T 
also  asserted  that  implementation  of  the 
plan  would  be  administratively 
budensome,  and  raised  a  number  of 
legal  concerns.  MCI 

Telecommunications  Corporation  (MCI) 
objected  to  the  elimination  of  the 
subscriber  line  charge  and  Ph>rida's 
treatment  of  the  OCCs,  stating  that  the 
plan  for  EAEA  territories  would  restrain 
competition  by  granting  local  exchange 
carriers  monopolies  over  intra-EAEA 
routes.  MCI  expressed  concern  about 
the  potential  anti-competitive  effect  of 
the  proposal  for  contract  and  volume 
discount  access  charge  rates  to  reduce 
incentives  for  bypass.  MCI  also  objected 
to  the  provisions  for  allocating  all 
default  traffic  to  AT&T.  Satellite 
Business  Systems  Ina  (SBS)  argued  that 
the  Florida  plan  would  increase  the 
number,  scope  and  complexity  of  the 
administrative  proceedings  involving 
access  charges.  SBS  also  objected  to  the 
elminination  of  subscriber  line  chrges  by 
Florida.  Teltec  Savings  Company 
expressed  concern  over  the  provisions 
in  the  Florida  plan  dealing  with  access 
charges  related  to  the  resale  of  WATS. 
Teltec  also  objected  to  implementation 
of  the  BHMOC  which,  if  asserted,  would 
penalize  competitive  interexchange 
carriers  and  give  control  over  network 
design  to  local  exchange  carriers. 


April  1. 1985  with  the  exception  of  the  tariff  Tiled  t»y 
Bell  Atlantic  which  is  still  under  review. 

'•f>riv»le  lines  that  terminate  in  PBXs  can  be  used 
to  access  the  local  exchange  network.  Since  such 
traffic  appears  lo  be  local  this  type  of  arrangement 
can  be  used  lo  avoid  payment  at  twitched  access 
charges. 
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Western  Union  Telegraph  Company 
staled  that  the  Florida  plan  would 
substantially  increase  administrative 
burdens  on  interexchange  carriers 
operating  on  a  nationwide  basis.  United 
States  Transmission  System.  Inc. 
expressed  concern  that  the  elimination 
of  national  pooling  inherent  in  the 
Florida  plan  would  encourage  the 
deaveraging  of  interstate  toll  rates.  U.S. 
Telecom  argued  that  Florida's  proposal 
to  eliminate  the  subscriber  line  charge 
will  promote  bypass  and  economic 
inefficiency.  Microtel  Inc.  objected  to 
Florida's  plan  to  recover  NTS  costs  on  a 
usage-sensitive  basis  instead  of  through 
subscribnr  line  charges.  Microtel  also 
objected  to  the  BHMOC  charge  on  the 
grounds  that  such  a  rate  structure 
eliminates  carrier  discretion  in  selecting 
the  grade  of  service  it  will  provide  to 
customers. 

2.  Bell  Operating  Companies  (BOCs) 

10.  The  Ameritech  Operating 
Company.  Bell  Atlantic  Telephone 
Company.  BellSouth  Corporation, 
NYNEX  Telephone  Company, 
Southwestern  Bell  Telephone  Company, 
and  U.S.  West  (Mountain  States 
Telephone  and  Telegraph  Company, 
Northwestern  Bell  Telephone  Company, 
iiiid  Pacific  Northwest  Bell  Telephone 
Company)  supported  Florida's  proposal 
to  withdraw  from  the  NECA  common 
line  pool.  They  argued  that  such  an 
approach  would  bring  access  prices 
closer  to  costs,  promote  economic 
efficiency  and  give  the  local  companies 
proper  incentives  to  control  NTS  costs. 
1  lowever.  they  strongly  opposed 
Florida's  plan  to  eliminate  the  flat  rate 
recovery  of  NTS  costs  through 
subscriber  line  charges,  slating  that  such 
an  approach  would  promote  bypass.  The 
Pacific  Bell  and  Nevada  Bell  Telephone 
Companies  argued  tht  Florida's  proposal 
to  phase-out  participation  in  the  NECA 
pool  needed  to  be  clarified  before  its 
impact  on  other  exchange  carriers  could 
be  assessed.  Ameritech.  BellSouth, 
Southwestern  Bell  and  U.S.  West  also 
stated  that  the  Florida  plan  raised 
serious  legal  questions  regarding  the 
FCC's  authority  to  delegate  its 
responsibility  for  interstate  rate 
rcjpulation  to  the  state  commissions.  Bell 
Atlantic  asserted  that  the  FCC  could 
permit  the  regulation  of  interstate 
services  by  state  authorities  if  if 
continued  general  oversight  of  the  area 
involved. 

3.  Independent  Telephone  Companies 
and  Local  Telephone  Company 
Associations 

n.  CTE  Service  Corporation 
expressed  concern  that  Florida's 
proposed  withdrawal  from  the  NECA 


pool  would  undermine  the  FCC's  policy 
of  assisting  telephone  companies 
serving  high  cost  areas.  United 
Telephone  Systems,  Inc.  asserted  that 
the  Florida  plan  fails  to  prevent 
uneconomic  bypass  because  it  does  not 
contain  a  long-range  plan  for  removing 
NTS  cost  from  interexchange  usage 
charges.  Central  Telephone  Company 
also  objected  to  Florida's  plan  to 
eliminate  subscriber  line  charges. 
Rochester  Telephone  Corporation 
supported  Florida's  proposal  for 
withdrawal  from  the  NECA  pool,  and 
agreed  with  Florida's  conclusion  that 
bulk-discount  rates  for  large-volume 
users  could  effectively  prevent 
uneconomic  bypass.  Southern  New 
England  Telephone  Company  stated  that 
experimental  access  charge  plans 
should  not  be  authorized  until  the  FCC 
plan  has  been  fully  implemented  and  the 
present  restructuring  of  the  industry 
completed.  Alltel  Corporation  stated 
that  the  proposal  for  a  rapid  shift  to  rate 
level  based  on  a  flat  25  percent 
interstate  allocation  of  NTS  costs  and 
the  elimination  of  subscriber  line 
charges  would  adversely  affect  high-cost 
telephone  companies  serving  rural 
areas.  The  Rural  Telephone  Coalition 
stated  that  the  Florida  plan  would 
increase  administrative  burdens  and 
urged  the  FCC  to  reject  the  proposal  as 
an  inappropriate  response  to  current 
industry  conditions.  The  United  States 
Telephone  Association  stated  that  the 
FCC  cannot  delegate  the  regulation  of 
interstate  commerce  to  a  state 
commission. 

4.  State  Regulators 

12.  The  District  of  Columbia  Public 
Service  Commission.  Citizens  of  Florida 
and  the  National  Association  of  State 
Utility  Consumer  Advocates.  Kansas 
Corporation  Commission.  State  of  New 
Jersey.  Pennsylvania  Public  Utility 
Commission,  Wisconsin  Public  Service 
Commission.  State  of  Oregon.  State  of 
Michigan  and  Michigan  Public  Service 
Commission.  State  of  California  and 
California  Public  Utilities  Commission. 
Colorado  Public  Utilities  Commission 
and  Office  of  the  Consumer's  Counsel. 
Ohio  supported  the  Florida  Plan.  They 
argued  that  it  would  give  more  control 
over  the  recovery  of  charges  for  use  of 
the  local  network  to  the  individual  state 
commissions  which  are  in  the  best 
position  to  develop  access  charge  plans 
based  on  an  understanding  of  local 
conditions.  A  number  of  states  argued 
that  a  unified  access  charge  tariff  would 
eliminate  incentives  for  misreporting  the 
jurisdictional  nature  of  interexchange 
traffic  and  reduce  administrative 
burdens.  Several  states  also  argued  that 
implementation  of  the  Florida  proposal 


would  provide  the  needed  test  case  for 
evaluation  of  the  theories  underlying  the 
St.  Louis  Plan  and  allow  regulators  to 
gain  valuable  experience  on  the 
accomplishment  of  FCC  goals  under 
unified  tariffs.  The  Kansas  Commission 
supported  the  proposal  for  a  withdrawal 
of  Florida  telephone  companies  from  the 
NECA  pools.  The  Citizens  of  the  State  of 
Florida  "  supported  the  plan  but  ar<gued 
that  is  should  be  modified  to  include  an 
eight-year  transition  period  for 
withdrawal  from  the  NECA  pool  and 
movement  to  a  "bill-and-keep" 
approach.  The  Honda  Public  Service 
Commission  filed  reply  comments 
supporting  its  previously  filed  proposal 
for  a  unified  tariff. 

5.  Large  Teleconununications  Users 

13.  The  Federal  Executive  Agencies 
supported  the  concept  of  a  unified 
access  charge  tariff  but  expressed 
concern  that  the  Florida  plan  would 
force  high-volume  users  of 
interexchange  services  to  subsidize 
local  exchage  services.  Aeronautical 
Radio,  Inc.  opposed  implementation  of 
the  Florida  plan  on  the  ground  that  it 
would  be  administratively  burdensome. 
The  American  Petroleum  Institute 
expressed  concern  that  the  plan  would 
restrict  FCC  control  over  the 
implementation  of  access  charges  and 
cause  hardship  for  large  users.  The 
Association  of  Data  Process  Service 
Organizations.  Inc.  supported  the  unified 
tariff  concept,  but  stated  that  the  Florida 
proposal  would  increase  administrative 
burdens  on  the  FCC  interexchange 
carriers,  users  and  other  interested 
parties.  The  Competitive 
Telecommunications  Association  stated 
that  the  plan  is  administratively 
burdensome  and  would  not  truly  result 
in  a  unified  system  of  interstate  and 
intrastate  access  charges.  The 
International  Communications 
Association  argued  that  adoption  of  the 
Florida  plan  is  premature.  The  North 
American  Telecommunications 
Association  strongly  objected  to 
Florida's  proposal  for  elimination  of 
subscriber  line  charges  and  cost-based 
rates  for  interstate  access.  The  Utilities 
Telecommunications  Council  stated  that 
the  Florida  plan  contravenes  the 
Commission's  goals  by  retreating  from 
cost-based  pricing.  The  Ad  Hoc 
Telecommunications  Users  Association 
argued  that  the  Florida  plan  should  be 
rejected  as  procedurally  and 
substantially  defective.  It  also  objected 


"The  Citizens  of  (he  Stale  of  Florida  aiid  the 
Florida  fHiblic  Ser\ice  Commission  made  separate 

filings. 


31754  Federal  Regjgter  /  Vol.  50.  No.  151  /  Tuesday.  August  6.  1985  /  Proposed  Rules 


to  Florida's  elimination  of  subscriber 
line  charges. 

IV.  Discussion 

14.  The  foint  Board  cannot 
recommend  approval  of  the  Florida 
access  charge  plan  as  currently 
formulated  because  it  imposes 
additional  cost  burdens  (estimated  to  be 
approximately  $129  million)  on 
telephone  subscribers  in  other  states. 
We  believe  that,  at  a  minimum, 
experimental  tariff  proposals  must  not 
recover  more  access  costs  from 
interexchange  carriers  than  the  FCC 
access  plan.  As  explained  below,  such 
an  approach  imposes  additional  cost 
burdens  on  toll  users  in  other  states  as 
long  as  AT&T  maintains  nationwide 
average  toll  rates.  At  present,  Florida  is 
one  of  the  largest  beneficiaries  of  the 
NECA  common  line  pool.  Based  on 
current  information,  it  appears  that 
telephone  companies  in  Florida  will 
receive  approximately  $254  million  more 
in  pool  distributions  than  they  will  bill 
in  common  line  charges  during  the  1984- 
1985  access  charge  year." However, 
withdrawal  from  the  NECA  common 
line  pool  has  no  net  effect  on  the  cost 
burdens  on  telephone  subscribers  in 
other  states  as  long  as  Florida 
companies  continue  to  recover  the  same 
proportion  of  their  NTS  costs  from  the 
interexchange  carriers. "  If  Florida 
telephone  companies  withdraw  from 
participation  in  the  NECA  common  line 
pool  their  above-average  interstate 
revenue  requirements  would  no  longer 
be  averaged  with  the  lower  costs  of 
other  states  through  the  NECA  pool. 
Instead,  local  telephone  companies  in 
Florida  would  charge  the  interexchange 
carriers  switched  access  rates  in  excess 
of  the  NECA  average.  The  higher  Florida 
specific  switched  access  charges  would 
then  be  averaged  with  the  NECA 
charges  in  the  development  of  AT&T's 
nationwide  average  toll  rates.  Unless  a 
surcharge  were  placed  on  interstate  toll 
rates  for  service  to  and  from  Florida  to 
reflect  its  relatively  high  switched 
access  charge  rates,  subscribers  in  other 
states  would  still  have  to  pay  toll  rates 
that  are  higher  than  they  otherwise 
would  be  due  to  Florida's  participation. 
As  a  result,  the  averaging  process 
involved  in  the  NECA  pool,  from  which 
Florida  currently  benefits,  would 
continue  through  the  process  of 


"Letter  to  Claudia  Pabo.  Acting  Deputy  Chief. 
Policy  and  Program  Planning  Di\  ision.  Common 
Camer  Bureau.  FCC  from  Cordon  R.  Evans. 
Directory-Tariff  a  Regulatory  Matters.  .April  18. 
I!M5. 

"Were  Florida  telephone  companies  to  withdraw 
from  participation  in  the  NECA  common  line  pool, 
the  pooled  rates  would  have  to  be  adjusted 
downward  to  reflact  this. 


developing  averaged  toll  rates,  and 
customers  in  other  states  would  still  be 
required  to  pay  higher  toll  rates 
designed  to  recover  Florida's  above- 
average  interstate  switched  access 
revenue  requirement.  Thus,  Florida's 
proposal  to  withdraw  from  participation 
in  the  NECA  pool  does  not,  by  itself, 
reduce  the  cost  burden  on  subscribers  in 
other  states. 

15.  The  net  effect  of  other  aspects  of 
the  Florida  plan,  however,  would 
recover  a  higher  portion  of  switched 
access  costs  from  interexchange  carriers 
than  the  FCC  access  charge  plan. 
Florida  proposes  to  have  local  telephone 
companies  use  a  25  percent  interstate 
allocation  factor  for  NTS  costs,  in  lieu  of 
frozen  SPF,  which  is  38.9  percent  on  a 
statewide  average  basis.  This  aspect  of 
the  plan  will  reduce  interstate  NTS 
revenue  requirements  for  Florida 
telephone  companies,  and,  therefore, 
reduces  the  support  which  they  receive 
from  charges  paid  by  subscribers  in 
other  states  as  a  result  of  the  averaging 
process.  However,  all  local  exchange 
carriers  will  move  from  their  current 
SPF-based  interstate  NTS  cost 
allocation  to  a  25  percent  interstate 
allocation  plus  high  cost  assistance  in 
eight  annual  steps  beginning  January  1, 
1988.  In  its  Petition,  Florida 
acknowledge  that  despite  this,  the 
switched-access  charge  rates  for 
interexchange  carriers  in  the 
experimental  unified  tariff  would  be 
slightly  higher  than  the  actual  rates  then 
on  file  with  the  FCC.  These  higher  rates 
are  apparently  due  to  the  fact  that 
Florida  telephone  companies  have 
substantially  above-average  NTS  costs, 
and,  under  the  proposal  presently  before 
us,  would  not  recover  any  NTS  costs 
through  subscriber  line  charges  on 
multiline  business  customers  as  the  FCC 
plan  does.  The  June  1, 1985. 
implementation  of  residential  and 
single-line  business  subscriber  line 
charges  will  reduce  the  NTS  costs  to  be 
recovered  from  the  interexchange 
carriers  under  the  FCC  plan  and 
substantially  increase  the  differential 
between  the  interexchange  carrier 
switched  access  charges  on  file  with  the 
FCC  and  those  under  the  Florida  plan 
since  Florida  does  not  propose  to 
implement  subscriber  line  charges  for 
these  customers  either.  As  previously 
stated,  the  process  of  averaging  the  high 
interexchange  carrier  switched  access 
charge  rates  for  Florida  with  the  lower 
rates  on  file  with  the  FCC,  in  order  to 
develop  averaged  interstate  toll  rates, 
places  cost  burdens  on  other  states. 
According  to  data  recently  filed  by- 
Florida,  the  net  effect oflheir  plan  for 
calendar  year  1986  would  be  an 


estimated  increase  of  approximately 
$129  million  in  the  interexchange 
carriers'  toll  revenue  requirements."* 
Under  the  existing  FCC  access  charge 
plan,  this  S129  million  would  be 
recovered  directly  from  subscribers 
within  Florida.  If  the  Florida  plan  were 
implemented,  interstate  toll  users 
throughout  the  country  would  have  to 
pay  higher  toll  rates  to  recover  these 
costs. 

16.  We  urge  the  Florida  Public  Service 
Commission  to  reevaluate  its  proposal 
in  light  of  our  concerns  and  modify  its 
proposal.  We  believe  that  any  revised 
plan  submitted  by  Florida  must  show 
how  the  costs  involved  are  to  be 
recovered,  and  demonstrate  that  the 
plan  does  not  impose  additional  cost 
burdens  on  subscribers  in  other  states 
by  increasing  interstate  toll  revenue 
requirements.  We  also  believe  that 
experimental  measures  for  recovering 
NTS  costs,  which  would  be  assigned  to 
the  interstate  jurisdiction  under  existing 
separations  procedures,  must  satisfy  the 
following  four  goals  enunciated  by  the 
Commission  in  [he  AfTS and  WATS 
Market  Structure  proceeding:  (1) 
Prevention  of  uneconomic  bypass;  (2) 
elimination  of  unlawfully  discriminatory 
or  preferential  rates;  (3)  envouragement 
of  network  efficiency;  and  (4)  continued 
assurance  of  universal  service.**  While 
there  may  be  a  number  of  ways  of 
satisfying  these  goals,  we  believe  that 
they  represent  reasonable  criteria  for 
judging  experimental  access  charge 
tariffs. 

17.  The  Florida  plan,  as  currently 
proposed,  also  differs  from  the  FCC 
access  charge  plan  on  a  number  of 
issues  that  affect  the  competitive 
posture  of  the  OCCs.  Among  other 
things,  the  Florida  plan  involves  a  50 
percent  discount  for  OCC  switched- 
access  traffic  using  unequal  access 
facilities,  while  the  FCC  access  charge 
plan  includes  a  55  percent  discount  for 
such  OCC  traffic.  Under  the  Florida 
plan,  all  default  traffic  would  be  routed 
to  AT&T  while  the  FCC  has  adopted  a 
plan  for  allocating  this  traffic  among  the 
interexchange  carriers.**  The  Florida 


"See  supra  note  10.  The  $129  million  estimate  is 
based  on  projections  from  calendar  year  1984  data 
gathered  in  hearings  conducted  by  Florida 
concerning  the  experimental  tariff  plan,  and 
projections  based  on  information  on  June  through 
December  1984  interstate  access  charge  revenues 
for  the  NECA  common  line  pool.  This  estimate  is 
intended  only  as  a  general  approximation  of  the 
effect  of  the  Florida  plan  based  on  currently 
available  data. 

»'  Memorandum  Opinton  and  Order,  MTS  and 
WATS  Market  Structure.  CC  Docket  r*Jo.  78-72,  49 
FR  7810  at  para.  6  (March  2. 1984). 

"  Memrandum  Opinion  and  Order,  Investigation 
of  Access  and  Pivestiture  Related  Tarffs,  CC 

Continued 
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plan  imposes  substantially  more  access 
costs  on  WATS  resellers  than  the  FCC 
plan.  The  contract  rates  and  bulk 
discounts  for  large  users  and 
subscribers  with  specialized  needs, 
which  Florida  proposes  to  use  to  combat 
bypass  of  the  local  exchange,  could  also 
have  anticompetitive  effects  if 
implemented  in  a  way  that  gives 
subscribers  incentives  to  consolidate  all 
their  traffic  with  one  long  distance 
carrier  or  fails  to  allow  consideration  of 
OCC  traffic  using  unequal  access 
facilities.  Other  examples  of  differences 
between  the  FCC  plan  and  the  Florida 
proposal  that  may  affect  the  competitive 
posture  of  the  OCCs  include  the 
BHMOC  charge  to  be  paid  by 
interexchange  carriers,  and  the  special 
access  provisions. 

18.  Given  the  FCC's  long-standing 
commitment  to  the  establishment  of  a 
level  playing  field  for  interstate  toll 
compe'tition,  we  are  concerned  about  the 
desirability  of  any  measures  in  a  unified 
tariff  applicable  to  interstate  service 
that  reach  a  different  balance  than  the 
FCC's  plan  on  issues  that  affect 
interexchange  competition. 

19.  We  also  believe  that  additional 
explanation  is  needed  concerning 
certain  aspects  of  the  plan.  For  example, 
the  Florida  plan  includes  an  intrastate 
mechanism  for  assistance  to  local 
telephone  companies  serving  high-cost 
areas,  although  it  is  not  clear  which 
companies  would  receive  assistance  or 
how  much  they  would  receive.  The 
description  of  the  EAEA  mechanism  is 
also  limited,  and  the  implications  of  this 
approach  for  the  implementation  of 
equal  access  and  the  structing  of 


interexchange  networks  are  unclear.  In 
addition,  the  proposal  to  use  volume 
discounts  and  cotract  rates  to  combat 
bypass  is  described  in  general  terms. 
Further  explanation  of  these  matters  as 
well  as  information  concerning  the  costs 
to  be  recovered  through  the  various 
access  charge  rate  elements  is  necessary 
for  a  fully  informed  analysis  of  any 
proposal  for  an  experimental  tariff. 

20.  We  recommend  that  Florida  work 
closely  with  the  joint  Board  staff  to 
develop  revisions  in  the  proposed 
experimental  tariff  designed  to  satisfy 
the  FCC's  access  charge  goals,  ensure 
competitive  fairness  ad  provide 
sufficient  detail  concerning  the  proposed 
tariff  provisions  to  allow  a  detailed 
analysis  of  the  proposal. 

IV.  Ordering  Clauses 

21.  Accordingly,  the  Joint  Board 
recommends,  that  the  Commission  ask 
Florida  to  revise  its  unified  access 
charge  plan  in  light  of  the  concerns 
expressed  above.  The  Joint  Board  also 
recomraents  that  the  Florida 
Commission  work  with  the  Joint  Board 
staff  to  reformulate  its  plan  to  satisfy 
the  Commission's  basic  access  charge 
goals,  ensure  competitive  fairness  and 
provide  further  detail  to  allow  a 
complete  analysis  of  the  revised  plan.*' 

For  the  Federal-State  Joint  Board 
William  J.  Tricarico, 
Secretary,  Federal  CommunicatJons 
Commission. ' 

*See  attached  Separate  Statement  by 
Chairman  Fowler  and  Commissioners 
Dawson  and  Rivera. 
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"  These  recommendations  are  made  pursuant  to 
sections  1.  4  (i)  and  (j),  201  through  205,  221.  403.  and 
410  of  the  Communications  Act.  as  amended.  47 
U.S.C.  151,  154  (i),  and  (j),  201  through  205.  221.  403 
and  4ia 


Separate  Statement 

By  Chairman  Fowler.  Commissioner  Dawson 
and  Commissioner  Rivera 

We  strongly  endorse  the  conclusions  and 
recommendations  contained  in  the  Joint 
Board's  Recommended  Decision  and  Order 
concerning  the  Florida  proposal  for  an 
experimental  unified  access  tariff.  This 
separate  stalemenl  is  simply  intended  to 
emphasize  our  views  on  a  number  of  point* 
discussed  in  the  Order. 

At  the  outset  we  wish  to  emphasize  that 
at  a  minimum,  experimental  access  tariff 
cannot  be  allowed  to  recover  more  non- 
traffic  sensitive  (NTS)  costs  from  the 
interexchange  carriers  than  the  FCC  access 
charge  plan.  To  allow  implementation  of 
experimental  tariffs  which  impose  more  costs 
on  the  interexchange  carriers  would  place 
additional  costs  on  telephone  users  in  other 
states.  Such  experimental  tariff  are  also 
inconsistent  with  the  Commission's  four 
basic  goals  in  the  AfT^S  and  WA  TS  Market 
Structure  proceeding.  Experimental  tariff 
must  satisfy  all  four  of  these  goals:  proposals 
which  reflect  only  certain  of  these  goals  are 
not  adequate. 

We  also  wish  to  emphasize  the 
Commission's  commitment  to  competitive 
fairness  and  the  establishment  of  a  level 
playing  field  for  tite  provision  of  competing 
interstate  service  offerings.  We  view  basic 
competitive  fairness  as  a  baseline  for 
development  of  experimental  tariffs. 
Proposals  which  do  not  meet  these  standards 
can  not  be  implemented. 

We  also  strongly  endorse  the  Joint  Board's 
recommendation  that  Florida  work  closely 
with  the  Joint  Board  staff  in  developing  a 
revised  experimental  tariff  proposal.  We 
believe  that  the  specific  technical  issues 
raised  by  the  Florida  proposal  can  best  be 
dealt  with  through  close  coordination 
between  Florida  and  the  Joint  Board  staff. 
We  are  committed  to  ensuring  the  federal 
staff  participation  necessar>'  to  respond  fully 
to  any  questions  raised  by  the  Florida  staff. 

[FR  Doc.  85-18633  Filed  8-5-85;  8:45  amj 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

lOocfcct  Na  26-«51 

Foreign-Trade  Zone  70— Detroit,  Ml; 
Application  for  Subzone  Chrysler 
Engine  Plant,  Trenton 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Greater  Detroit  Foreign- 
Trade  Zone,  Inc.,  grantee  of  Foreign- 
Trade  Zone  70,  requesting  special- 
purpose  subzone  status  for  the  Chrysler 
Corporation  engine  plant  in  Trenton, 
Michigan,  adjacent  to  the  Detroit 
Customs  port  of  entry.  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
Act,  as  amended  (19  U.S.C.  81a-81u), 
and  the  regulations  of  the  Board  (15  CFR 
Part  400).  It  was  formally  filed  on  July 
29,1985. 

The  proposed  subzone  would  cover  81 
acres  within  Chrysler's  136-acre  engine 
plant  at  2000  Van  Horn  Road,  Trenton 
(Wayne  County),  some  30  miles  \--^ 
southwest  of  Detroit.  The  facility  is  used 
to  manufacture  four-cylinder  engines, 
employing  2600  persons.  Certain  parts 
are  sourced  abroad,  such  as  engine 
heads  and  fuel-injector  parts.  Some  of 
the  products  are  exported. 

Zone  procedures  will  allow  Chrysler 
to  avoid  duty  payment  on  foreign  parts 
used  in  its  exports.  On  its  shipments  of 
engines  to  U.S.  auto  assembly  plants 
with  subzone  status,  the  company  will 
be  able  to  take  advantage  of  the  same 
duty  rate  available  to  importers  of 
complete  automobiles.  The  duty  rate  for 
engine  heads  and  fuel-injector  parts  is 
3.3  and  5.3  percent,  whereas  the  rate  for 
complete  autos  is  2.6  percent.  These 
savings  would  contribute  to  the 
company's  overall  cost  reduction 
program,  helping  its  U.S.  plants  to 
become  more  competitive  with  auto 
plants  abroad. 


In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  Dennis  Puccinelli 
(Chairman).  Foreign-Trade  Zones  Staff, 
U.S.  Department  of  Commerce, 
Washington.  D.C.  20230;  William 
Morandini.  District  Director,  U.S. 
Customs  Service.  North  Central  Region, 
477  Michigan  Ave.,  Detroit,  MI  48228; 
and  Colonel  Raymond  T.  Beurket. 
District  Engineer,  U.S.  Army  Engineer 
District  Detroit.  P.O.  Box  1027.  Detroit. 
MI  48231. 

Comments  concerning  the  proposed 
subzone  are  invited  in  writing  from 
interested  persons  and  organizations. 
They  should  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below  and  postmarked  on  or  before 
September  12, 1985. 

A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations; 
U.S.  Dept  of  Commerce  District  Office, 

445  Federal  Bldg.,  231  W.  Lafayette, 

Detroit.  MI  48226 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce,  Room  1529. 

14th  and  Pennsylvania.  NW.. 

Washington,  D.C.  20230 

Dated:  August  1, 1985. 
Dennis  M.  Pucdnelli, 
Acting  Executive  Secretary. 
(FR  Doc.  18625  Filed  8-5-85;  8:45  am] 
MUMQ  COOE  3StO-OS-M 


[Dodcet  No.  24-85] 

Foreign-Trade  Zone  46— Cincinnati, 
OH;  Application  for  Subzone  General 
Motors  Auto  Plant,  Norwood 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Greater  Cincinnati 
Foreign-Trade  Zone,  Inc.,  grantee  of 
Foreign-Trade  Zone  46,  requesting 
special-purpose  subzone  status  at  the 
automobile  manufacturing  plant  of 
General  Motors  Corporation  in 
Norwood,  Ohio,  adjacent  to  the 
Cincinnati  Customs  port  of  entry.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zone  Act,  as  amended  (19  U.S.C.  81a- 
81u).  and  the  regulations  of  the  Board 
(15  CFR  Part  400).  It  was  formally  filed 
on  July  22, 1985. 


The  proposed  subzone  is  located  at 
4728  Smith  Road,  Norwood,  some  7 
miles  northeast  of  downtown  Cincinnati. 
The  59-acre  facility  employs  3900 
persons  and  is  used  to  produce 
Chevrolet  Camaro  and  Pontiac  Firebird 
automobiles.  Some  two  percent  of  the 
parts  are  dutiable,  such  as  wiring 
harnesses,  wheels,  seat  covers, 
transmissions,  rear  axles  and  radios. 
Some  of  the  autos  are  exported. 

Zone  procedures  would  allow  GM  to 
avoid  duty  payments  on  foreign  parts 
used  in  its  exports.  On  its  domestic 
sales,  the  company  will  be  able  to  take 
advantage  of  the  same  duty  rate  that  is 
available  to  importers  of  finished  autos. 
The  average  rate  for  the  parts  GM  uses 
is  4.2  percent  whereas  the  rate  for 
finished  autos  is  2.6  percent.  These 
savings  would  contribute  to  the 
company's  overall  cost  reduction 
program,  helping  its  U.S.  plants  to 
become  more  competitive  with  auto 
plants  abroad. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  Dennis  Puccinelli 
(Chairman),  Foreign-Trade  Zones  Staff, 
U.S.  Department  of  Commerce, 
Washington,  D.C.  20230;  John  F.  Nelson. 
District  Director,  U.S.  Customs  Service, 
North  Central  Region,  6th  Floor,  Plaza 
Nine  Bldg.,  55  Erieview  Plaza, 
Cleveland,  OH  44114;  and  Colonel 
Dwayne  G.  Lee,  District  Engineer,  U.S. 
Army  Engineer  District,  Louisville.  P.O. 
Box  59,  Louisville.  KY  40201. 

Comments  concerning  the  proposed 
subzone  are  invited  in  writing  from 
interested  persons  and  organizations. 
They  should  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below  and  postmarked  on  or  before 
September  12. 1985. 

A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations; 

U.S.  Dept.  of  Commerce  District  Office. 

9504  Federal  Office  Bldg.,  550  Main 

St.,  Cincinnati,  OH  45202 
Office  of  the  Executive  Secretary. 

Foreign-Trade  Zones  Board.  U.S. 

Department  of  Commerce.  Room  1529. 

14th  and  Pennsylvania,  N.W.. 

Washington,  D.C.  20230 
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Dated:  August  1. 1985. 
Dennis  M.  Pucdnelli. 
Acting  Executive  Secretary. 
|FR  Doc.  18623  Filed  8-5-85;  8:45  am] 
BILLING  COOe  3S10-06-II 


(Docket  No.  25-S5) 

Proposed  Foreign-Trade  Zone — 
Columbia,  Soutti  Carolina  Area; 
Application 

An  application  has  been  submitted  to 
tlie  Foreign-Trade  Zones  Board  (the 
Board)  by  the  South  Carolina  State  Ports 
Authority  (Port  Authority),  grantee  of 
Foreign-Trade  Zone  No.  21  in  Dorchester 
County  and  No.  30  in  Spartanburg 
County,  requesting  authority  to  establish 
a  general-purpose  foreign-trade  zone  in 
West  Columbia.  South  Carolina,  within 
the  Columbia  Customs  port  of  entry.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act.  as  amended  (19  U.S.C.  81a- 
81u).  and  the  regulations  of  the  Board 
(15  CFR  Part  400).  It  was  formally  filed 
on  July  23. 1985.  The  applicant  is 
authorized  to  make  this  proposal  under 
section  54-3-230.  Code  of  Laws.  South 
Carolina. 

The  proposed  foreign-trade  zone  will 
cover  104  acres  at  3000  Aviation  Way 
within  the  2200-acre  Columbia 
Metropolitan  Airport  complex  in  West 
Columbia.  The  site  is  owned  by  the 
Richland-Lexington  Airport  District, 
which  has  been  designated  by  the  Port 
Authority  to  operate  the  zone. 

The  application  contains  evidence  of 
the  need  for  zone  services  in  the 
Columbia  area.  A  number  of  firms  have 
indicated  an  interest  in  using  zone 
procedures  for  warehousing  and 
manipulation  of  products  such  as  road 
equipment,  steel  and  aluminum  coils, 
metal  tanks,  paper  and  cardboard, 
insulation,  medical  supplies,  tape  and 
toys.  No  specific  manufacturing 
approvals  are  being  sought  at  this  time. 
Such  requests  would  be  made  to  the 
Board  on  a  case-by-case  basis. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  John  J.  Da  Ponte. 
Jr.,  (Chairman),  Director,  Foreign-Trade 
Zones  Staff,  U.S.  Department  of 
Commerce.  Washington,  D.C.  20230; 
Howard  C.  Cooperman,  Deputy 
Assistant  Regional  Commissioner,  U.S. 
Customs  Service,  Southeast  Region,  99 
SE.  5th  St..  Miami.  FL  33131:  and  Lt. 
Colonel  F.  Lee  Smith.  District  Engineer. 
U.S.  Army  Engineer  District  Charleston. 
P.O.  Box  919.  Charleston.  SC  29402. 


Comments  concerning  the  proposed 
zone  are  invited  in  writing  from 
interested  persons  and  organizations. 
They  should  be  addressed  to  the 
Executive  Secretary  at  the  address 
below  and  postmarked  on  or  before 
September  12, 1985. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
during  this  time  for  public  inspection  at 
each  of  the  following  locations: 
U.S.  Department  of  Commerce  District 

Office.  Strom  Thurmond  Federal  Bldg.. 

Suite  172, 1835  Assembly  St.. 

Columbia.  SC  29201 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce.  Room  1529. 

14th  and  Pennsylvania.  NW.. 

Washington.  D.C.  20230. 

Dated:  August  1. 1985. 
Dennis  M.  Pucdnelli. 
Acting  Executive  Secretary. 
[FR  Doc.  18624  Filed  8-5-85;  am] 
BILLING  COOE  3510-DS-M 


International  Trade  Administration 

[C-791-002] 

Prestressed  Concrete  Steel  Wire 
Strand  From  South  Africa;  Intention  To 
Review  and  Preliminary  Results  of 
Changed  Circumstances 
Administrative  Review  and  Tentative 
Determination  To  Terminate 
Suspended  Countervailing  Duty 
Investigation 

agency:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 
action:  Notice  of  intention  to  review 
and  preliminary  results  of  changed 
circumstances  administrative  review 
and  tentative  determination  to  terminate 
suspended  countervailing  duty 
investigation. 

summary:  The  Department  of 
Commerce  has  received  information 
which  shows  changed  circumstances 
sufficient  to  warrant  and  administrative 
review,  under  section  751(b)(1)  of  the 
Tariff  Act.  of  the  countervailing  duty 
case  of  PC  strand  from  South  Africa. 
The  review  covers  the  period  from 
January  1. 1983. 

The  petitioners  in  this  proceeding 
have  notified  the  Department  that  they 
are  no  longer  interested  in  the 
countervailing  duty  case.  These 
affirmative  statements  of  no  interest 
provide  a  reasonable  basis  for  the 
Department  to  terminate  the  suspended 
investigation.  Therefore,  we  intend  to 
terminate  the  suspended  investigation. 
The  termination  will  apply  to  all  PC 


strand  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
January  1, 1983.  Interested  parties  are 
invited  to  comment  on  these  preliminary 
results  and  tentative  determination  to 
terminate. 

EFFECTIVE  DATE:  January  1. 1983. 

FOR  FURTHER  INFORMATION  CONTACT 

Sylvia  Chadwick  or  Philip  Ottemess. 
Office  of  Compliance.  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  Washington.  D.C.  20230: 

Telephone:  (202)  377-2786. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  May  21. 1982.  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (47  FR 
22137)  a  notice  of  suspension  of 
countervailing  duty  investigation  on 
prestressed  concrete  steel  wire  strand 
("PC  Strand")  from  South  Africa. 

In  a  letter  dated  May  31. 1985. 
American  Spring  Wire  Corporation. 
Armco  Inc.,  Florida  Wire  and  Cable 
Company,  and  Shinko  Wire  America 
Inc.,  the  petitioners  in  this  proceeding. 
informed  the  Department  that  they  were 
no  longer  interested  in  the  case  and 
stated  their  support  of  termination  of  the 
suspended  investigation.  Bethlehem 
Steel  Corporation,  also  a  petitioner  in 
this  proceeding,  permanently  closed  its 
PC  strand  production  facility  and,  by 
letter  of  March  29, 1985.  withdrew  as  an 
interested  party  in  this  case.  Under 
section  751  of  the  Tariff  Act  of  1930 
("the  Tariff  Act"),  the  Department  may 
terminate  a  suspended  countervailing 
duty  investigation  that  is  no  longer  of 
interest  to  domestic  interested  parties. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  South  African  PC  strand. 
Such  merchandise  is  currently 
classifiable  under  item  642.1120  of  the 
Tariff  Schedules  of  the  United  States 
Annotated.  The  review  covers  the 
period  from  January  1. 1983. 

Preliminar\  Results  of  the  Review  and 
Tentative  Determination 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
domestic  interested  parties'  affirmative 
statements  of  no  interest  in  continuation 
of  the  countervailing  duty  case  on  PC 
strand  from  South  Africa  provide  a 
reasonable  basis  for  termination  of  the 
suspended  investigation. 

Therefore,  we  tentatively  determine  tc 
terminate  the  suspended  investigation 
on  this  product  effective  January  1, 1983. 
The  current  requirements  of  the 
agreement  suspending  the  investigation 
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will  continue  until  publication  of  the 
flnal  results  of  this  review. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
and  tentative  determination  to  terminate 
within  30  days  of  the  date  of  publication 
and  may  request  disclosure  and/or  a 
hearing  within  five  days  of  the  date  of 
publication.  Any  hearing,  if  requested, 
will  be  held  45  days  after  the  date  of 
publication  or  the  first  workday 
thereafter.  The  Department  will  publish 
the  final  results  of  the  review  and  its 
decision  on  termination,  including  its 
analysis  of  issues  raised  in  any  such 
written  comments  or  at  a  hearing. 

This  intention  to  review, 
administrative  review,  tentative 
determination  to  terminate,  and  notice 
are  in  accordance  with  sections  751(b) 
and  (c)  of  the  Tariff  Act  (19  VS.C. 
1675(b).  (c))  and  ii  355.41  and  355.42  of 
the  Commerce  Regulations  (19  CFR 
355.41,  355.42). 

Dated:  |uly  29. 1985. 

GUb«ft  B.  Kapian. 

Acting  Deputy  Astiatant  Secretary.  Import 
A  dministralion. 

|FR  Doc  85-18822  Filed  8-^-«S:  8:45  am) 

MLUNSCOOC  MlO-OS-a 


Telecommunications  Equipment, 
Technical  Advisory  Committee;  Open 
Meetings 

A  series  of  meetings  of  the 
Telecommunications  Equipment 
Technical  Advisory  Committee  will  be 
held  September  10,  September  24  and 
October  22. 1985,  at  9:30  a.m.,  Herbert  C. 
Hoover  Building,  Room  4630, 14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC.  The  Committee 
advises  the  Office  of  Export 
Administration  with  respect  to  technical 
questions  which  affect  the  level  of 
export  controls  applicable  to 
telecommunications  equipment  or 
technology. 

The  primary  purpose  of  the  meetings 
is  to  allow  interested  members  of  the 
public  to  make  presentations  on  export 
control  issues  to  the  Committee.  Each 
meeting  will  be  devoted  exclusively  to 
presentations  related  to  one  topic: 
September  10— Switching  (ECCN  1567A) 
September  24 — RF  Transmission 
October  22— Fiber  Optics  (1526A) 

Agenda:  Following  opening  remarks 
by  the  Committee  Chairman,  scheduled 
twenty-minute  presentations  will 
continue  until  the  meeting's  close. 

Those  interested  in  makirvg  a 
presentation  or  in  attending  should  call 
or  write  Mr.  less  M.  Bratton  at  (202)  377- 
2583.  US.  Department  of  Commerce. 


Office  of  Export  Administration.  14th  & 
Constitution  Avenue,  NW..  Washington, 
D.C.  20230,  at  least  five  working  days  in 
advance  as  there  is  limited  space 
available.  For  further  information  or 
copies  of  the  minutes  telephone  (202) 
377-2583. 
Milton  M.  Balta«. 

Director  of  Technical  Programs,  Office  of 

Export  Administration. 

[PR  Doc  85-18626  Filed  8-5-85;  8:45  am] 

■«UJNO  COOC  MW-OT-ll 


National  Oceanic  and  Atmospheric 
Administration 

National  Advisory  Committee  on 
Oceans  and  Atmosphere;  meetir>g 

July  31.  1985. 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  1  (1962),  as  amended,  notice 
is  hereby  give  that  the  National 
Advisory  Committee  on  Oceans  and 
Atmosphere  (NACOA)  will  hold  a 
meeting  on  Tuesday  and  Wednesday. 
August  20-21  1985.  The  meeting  will  be 
held  in  Page  Building  «1,  Rooms  416  and 
B-lOO,  2001  Wisconsin  Avenue,  NW.. 
Washington.  DC  The  meeting  will 
commence  at  9:00  a.m.  and  end  at  4:30 
p.m.  on  August  20  and  commence  at  8:30 
a.m.  and  end  at  3:30  p.m.  on  August  21. 

The  Committee,  consisting  of  18  non- 
Federal  members  appointed  by  the 
President  from  academia,  business  and 
industry,  public  interest  organizations, 
and  State  and  local  governments  was 
established  by  Congress  by  Pub.  L  95-63 
on  July  5, 1977.  Its  duties  are  to  (1) 
undertake  a  continuing  review,  on  a 
selective  basis,  of  national  ocean  policy, 
coastal  zone  management,  and  the 
status  of  the  marine  and  atmospheric 
science  and  service  programs  of  the 
United  States;  (2)  advise  the  Secretary 
of  Commerce  with  respect  to  the 
carrying  out  of  the  programs 
administered  by  the  National  Oceanic 
and  Atmospheric  Administration:  and 
(3)  submit  an  annual  report  to  the 
President  and  to  the  Congress  setting 
forth  an  assessment,  on  a  selective 
basis,  of  the  status  of  the  Nation's 
marine  and  atmospheric  activities,  and 
submit  such  other  reports  as  may  from 
time  to  time  be  requested  by  the 
President  or  Congress. 

The  tentative  agenda  is  as  follows: 

Tuesday,  August  20.  1985 

2001  Wisconsin  Avenue  NW..  Page 
Building  *1.  Rooms  416  &  B-100. 
Washington,  DC 

9:00  a.m.-12:30  p.m. 
Plenary 


9:00  a.m.-9:30  a.m. 

•  Announcements 
9:30  a.m.-ll:00  a.m. 

•  Guest  Speakers:  TBA 
Topic:  TBA 

11:00  a.m.-12:30  p.m. 

•  Discussion  of  New  NACOA  Work 
12:30  p.m.-l :30  p.m. 

Lunch 
l:30p.m.-4:30p.m. 
Panel  Meeting 

•  Exclusive  Economic  Zone, 
Chairman:  Lee  C.  Gerhard.  Room 
416 

Topic:  Elements  of  a  National  Plan 

Speakers: 
David  Ross,  Director,  Marine  Policy 
and  Ocean  Management  Program, 
Woods  Hole  Oceanographic 
Institute 

Admiral  John  D.  Bossier.  Director, 
Charting  and  Geodetic  Services. 
National  Ocean  Service.  National 
Oceanic  and  Atmospheric 
Administration 
4:30  p.m. — Recess 

Wednesday,  August  21,  1965 

2001  Wisconsin  Avenue  NW.,  Page 
Building  #1,  Rooms  416  &  B-100, 
Washington,  DC 

8:30  a.m.-10:30  a.m. 
Panel  Meetings 

8:30  a.m.-10:30  a  jn. 

•  Atmospheric  Affairs.  Chairman:  S. 
Fred  Singer.  Room  B-100 

Topic:  Panel  Work  Session 
Speakers:  None 
8.30  a.m.l0:30  a.m. 

•  Coastal  Zone/Consistency  Co- 
Chairmen:  John  Norton  Moore, 
Judith  Kildow 

Room  418 

Topic;  Federal/State  Issues — Future 

Agenda  Items 
Speakers:  TBA 
10:30  a.m.-l  2.-00  Noon 
Plenary 
Room  416 

•  Discussion  of: 

•  Coastal  Zone/Consistency  Position 
Statement 

•  Acid  Rain  Position  Statement 
12:00  Noon-l:00  p.m. 

Lunch 
1:00  p.m.-3:30  p.m. 
Plenary 

•  EEZ  Panel  Report 

•  Future  Panels 

•  New  Business 
3:30  p.m. — Adjourn. 

The  Public  is  welcome  at  the  sessions 
and  will  be  admitted  to  the  extent  that 
seating  is  available.  Persons  wishing  to 
make  formal  statements  should  notify 
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the  Chairman  in  advance  of  the  meeting. 
The  Chairman  retains  the  prerogative  to 
place  limits  on  the  duration  of  oral 
statements  and  discussions.  Written 
statements  may  be  submitted  before  or 
after  each  session. 

Additional  infomation  concerning 
these  meetings  may  be  obtained  through 
the  Committee's  Acting  Executive 
Director.  Amor  L  Lane,  whose  mailing 
address  is:  National  Advisory 
Committee  on  Oceans  and  Atmosphere, 
3300  Whitehaven  Street  NW.,  Page 
Building  *1.  Suite  438.  Washington,  DC 
20235.  The  telephone  number  is  202/653- 
7818. 

Dated:  luly  31. 1985. 
Amor  L.  Lane, 

Acting  Executive  Director. 

|FR  Doc.  85-18546  Filed  8-5-85;  8:45  am] 

BILLING  CODE  3S10-12-M 


National  Technical  Information 
Service 

Intent  To  Grant  Exclusive  Patent 
License;  American  Cyanamid  Co. 

The  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  intends  to  grant  American 
Cyanamid  Company,  Lederle 
Laboratories,  having  a  place  of  business 
in  Pearl  River,  NY,  an  exclusive  right  to 
manufacture,  use  and  sell  products 
embodied  on  the  invention  entitled 
"Arabinosyl  5-Azacytosine,"  U.S.  Patent 
Application  SN  &-497,839.  The  patent 
rights  in  this  invention  will  be  assigned 
to  the  United  States  of  America,  as 
represented  by  the  Secretary  of 
Commerce. 

The  proposed  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  Part  404.  The  proposed 
license  may  be  granted  unless,  within 
sixty  days  from  the  date  of  this 
published  Notice.  NTIS  received  written 
evidence  and  argument  which 
establishes  that  the  grant  of  the 
proposed  license  would  not  serve  the 
public  interest. 

Inquiries,  comments  and  other 
materials  relating  to  the  proposed 
license  must  be  submitted  to  the  Office 
of  Federal  Patent  Licensing.  NTIS.  Box 
1423,  Springfield,  VA  22151. 
Douglas  J.  Campion. 

Office  of  Federal  Patent  Licensing,  U.S. 
Department  of  Commerce.  National  Technical 
Information  Service. 
|FR  Doc.  85-18583  Filed  8-5-65;  8:45  am] 
BILUNG  CODE  3S10-04-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

luly  26. 1985. 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  Biotechnology  for 
Man  in  Space  will  meet  August  27-28. 
1985  at  Brooks  AFB,  Texas,  from  8:30 
a.m.  to  5:00  p.m. 

The  purpose  of  the  meeting  will  be  to 
identify  potential  military  roles  for 
humans  in  space  and  to  assess  the 
readiness  (on  a  technology  by 
technology  basis)  of  the  USAF  to  handle 
space  related  biotechnology  problems. 

The  meeting  concerns  matters  listed 
in  section  552b{c)  of  Title  5,  United 
States  Code,  specifically,  subparagraph 
(1)  and  (4)  thereof  and  is  closed  to  the 
public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
202-697-8404. 
Patsy ).  Conner, 

A  ir  Force  Federal  Register  Liaison  Officer 
(FR  Doc.  85-18577  Filed  8-5-85;  8:45  am] 

BILUMG  CODE  3910-01-M 

Army  Corps  of  Engineers;  Department 
of  the  Army 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  a  Flood  Control  Project  at 
Malheur  Lake,  Harney  and  Malheur 
Counties,  OR 

agency:  U.S.  Army  Corps  of  Engineers, 
DOD. 

ACTION:  Notice  of  Intent  to  prepare  a 
DEIS. 

summary: 

1.  The  purpose  of  the  Malheur  project 
is  to  reduce  flood  damage  caused  by  the 
rising  of  Malheur  Lake.  Three 
consecutive  wet  years  raised  the  level  of 
Malheur  Lake  to  4102.4  in  1984.  Its 
normal  level  is  4093.  with  a  historical 
maximum  of  about  4095  since  records 
have  been  kept.  About  177.000  acres  are 
flooded  including  highways,  roads,  and 

a  railroad;  and  some  30  ranches  have 
been  abandoned.  If  wet  weather 
continues  another  3  or  4  years,  it  is 
conceivable  the  lake  will  rise  to 
elevation  4112  and  overflow  into  the 
South  Fork  of  the  Malheur  River.  The 
lake  basin  has  a  capacity  of  about  3 
million  acre-feet  above  elevation  4093. 
There  is  presently  a  surcharge  of  over  1 
million  acre-feet.  Inflow  in  1984  was 
nearly  1  million  acre-feet. 

2.  Alternatives  to  be  investigated 
include: 


A — Virginia  Valley  (Malheur  Gap) 

Canal 
B — Federal-Private  Land  Exchange 
C — Relocation  of  Transportation 

Facilities 
D — Purchase  of  Lands  and/or  Flowage 

Easements 
E — Combination  of  Alternatives 
F — No  Action 

3.  Malheur  Lake  is  a  component  of  the 
national  wildlife  refuge  system. 
Significant  issues  to  be  addressed  in  the 
DEIS  include  effects  of  the  alternatives 
on  the  refuge;  impacts  on  agricidtural 
use  in  the  area;  and  impacts  on  wildlife, 
fisheries,  endangered  species,  cultural 
resources,  and  socioeconomics.  The 
project  will  be  reviewed  under  all 
applicable  Federal,  state,  and  local 
statutes. 

4.  The  Fish  and  Wildlife  Service.  U.S. 
Department  of  the  Interior,  will  be  a 
cooperating  agency  in  preparation  of  the 
DEIS.  Other  affected  Federal,  state,  and 
local  agencies;  afTected  Indian  tribes: 
and  other  interested  organizations  and 
parties  are  invited  to  participate  in 
scoping  for  the  DEIS.  A  formal  scoping 
meeting  is  not  planned:  however, 
comments  should  be  directed  to  the 
address  given  below. 

5.  The  draft  feasibility  report  and 
DEIS  should  be  available  on  or  about 
April  1986. 

ADDRESS:  Comments  concerning  the 
project  and  DEIS  should  be  addressed  to 
Mr.  L.V.  Armacost  Chief,  Planning 
Division.  Walla  Walla  District,  Corps  of 
Engineers.  Building  602.  City-County 
Airport.  Walla  Walla.  WA  99362-9265. 
Comments  or  questions  can  be 
telephoned  to  Mr.  W.E.  McDonald.  509- 
522-6627  or  FTS  434-6627. 

Dated:  July  29, 1985. 
Terrence  C  Salt. 

Lt.  Colonel.  Corps  of  Engineers.  District 

Engineer. 

[FR  Doc.  85-18588  Filed  e-&-85:  8:45  amj 

BILUNG  CODE  371»-GC-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  Nos.  CP85-674-000,  et  aL] 

Natural  gas  certificate  fiKrtgs;  ANR 
Pipeline  Co^  et  aL 

July  30, 1985. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 
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1.  ANR  Pfpelme  Company 

[Docket  No.  CP85-674-000| 

Take  notice  that  on  July  3. 1985.  ANR 
Pipeline  Company  (ANR),  500 
Renaissance  Center,  Detroit,  Michigan 
48243;  filed  in  Docket  No.  CP85-674-000 
a  request  pursuant  to  §  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(NGA)  (18  CFR  157.205)  or.  in  the 
alternative,  an  application  pursuant  to 
section  7(c)  of  the  NGA  for  a  certificate 
of  public  convenience  and  necessity,  for 
authorization  to  transport  natural  gas 
for  Baltimore  Steam  Company 
(Baltimore  Steam),  all  as  more  fully  set 
forth  in  (he  request/application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

ANR  requests  authority',  pursuant  to 
9  157.200  of  the  Regulations,  to  transport 
on  a  best-efforts  basis  up  to  15,000  dt 
equivalent  of  natural  gas  per  day  for 
Baltimore  Steam  in  accordance  with  a 
transportation  agreement  dated 
February  8, 1985.  among  ANR.  Thermal 
Resources  of  Baltimore,  Inc.  (Thermal 
Resources),  acting  as  agent  for  Baltimore 
Steam,  and  Caliche  Pipeline  Company 
(Caliche).  ANR  states  that  the  gas  to  be 
transported  would  be  purchased  by 
Baltimore  Steam  from  Caliche  pursuant 
to  a  gas  purchase  agreement  dated 
March  4, 1985,  which  provides  that 
Caliche  would  sell  up  to  a  daily  quantity 
of  15,000  dt  equivalent  per  day  at  an 
initial  price  of  $3.55  per  million  Btu. 
ANR  indicates  that  the  transportation 
agreement  provides  that  Caliche  would 
tender  the  gas  for  the  account  of 
Thermal  Resources  at  various  points  of 
interconnection  of  the  pipeline  systems 
of  ANR  and  Caliche  in  Oklahoma, 
Texas  and  Kansas.  ANR  states  that  it 
would  redeliver  the  gas,  less  6.9  percent 
for  fuel  and  unaccounted-for  gas,  to 
Columbia  Gas  Transmission 
Corporation  (Columbia  Gas)  at  an 
existing  interconnection  of  the  pipeline 
systems  in  Paulding  County.  Ohio, 
would  in  turn  would  deliver  the  gas  to 
Baltimore  Gas  and  Electric  Company 
(BG*E)  for  final  delivery  to  Baltimore 
Steam's  Baltimore.  Maryland,  facilities. 
It  is  stated  that  ANR  would  charge  3&3 
cents  per  dt  equivalent  for  all  gas 
transported  and  delivered  on  Baltimore 
Steam's  behalf  based  upon  ANR's  Rate 
Schedule  EUT-1  calculated  upon  a  haul 
distance  of  1009  miles  and  3.6  cents  per 
100  miles.  ANR  states  the  transportation 
service  that  commenced  June  1, 1985, 
would  extend  through  October  31, 1985, 
or  such  other  date  that  the  Commission 
would  determine.  ANR  states  that  it 
requires  no  new  facilities  to  provide  the 
proposed  transportation  service.  It  is 
indicated  that  Baltimore  Steam  is  a 
qualified  end  user  and  that  the  gas 


would  be  used  for  the  generation  of 
steam  under  gas  boilers. 

ANR  also  requests  flexible  authority 
to  add  or  delete  receipt/delivery  points 
associated  with  sources  of  gas  acquired 
by  Thermal  Resources.  The  flexible 
authority  requested  applies  only  to 
points  related  to  sources  of  gas  supply, 
not  to  delivery  points  in  the  market  area. 
ANR  would  file  a  report  providing 
certain  information  with  regard  to  the 
addition  or  deletion  of  sources  of  gas  as 
further  detailed  in  the  application  and 
any  additional  sources  of  gas  would 
only  be  obtained  to  constitute  the 
transportation  quantities  herein  and  rtot 
to  increase  those  quantities. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  {  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
prior  notice  request.  If  no  protest  is  filed 
within  the  time  allowed  therefor,  the 
proposed  activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

2.  ANR  Pipeline  Company;  United  Gas 
Pipe  Line  Company 

(Docket  No.  CP85-«28-000) 

Take  notice  that  chi  June  20, 1985, 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center,  Detroit,  Michigan 
48243,  and  United  Gas  Pipe  Line 
Company  (United),  P.O.  Box  1478, 
Houston.  Texas  770O1.  filed  in  Docket 
No.  CP85-628-000  an  application,  as 
supplemented  July  18. 1985,  pursuant  to 
sections  7(b)  and  7(c)  of  the  Natural  Gas 
Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
ANR  to  partially  abandon  by  sale 
certain  gas  supply  facilities  and 
authorizing  United  to  acquire  an  interest 
in,  and  jointly  operate,  those  facilities, 
all  as  more  fully  set  forth  in  the  request 
on  filed  with  the  Commission  and  open 
to  public  inspection. 

It  is  stated  that  ANR  was  authorized 
in  Docket  No.  CP83-401-00a  on  July  1, 
1983,  to  construct  and  operate  5.3  miles 
of  12.75-inch  undersea  pipeline  and 
related  appurtenant  facilities  in  the  High 
Island  Area,  offshore  Texas.  It  is 
explained  that  the  pipeline  facilities 
extend  from  a  production  platform 


located  in  High  Island  Area  Block  A-368 
to  an  undersea  tap  located  in  High 
Island  Area  Block  A-370,  offshore  Texas 
(Block  370  Lateral).  In  such  filing  ANR 
indicated  that  a  subsequent  filing  would 
be  made  to  reflect  joint  ownership  of  the 
facilities  by  ANR  and  United. 

ANR  proposes  herein  to  abandon  and 
United  proposes  herein  to  acquire  at 
18.802  percent  interest  in  the  Block  370 
Lateral,  pursuant  to  the  Construction 
and  Ownership  of  High  Island  Block  A- 
351/368  Lateral  Line  Agreement  Letter, 
dated  December  15, 1983,  as  amended 
September  12, 1984.  United  proposes  to 
utilize  the  Block  370  Lateral  to  deliver 
natural  gas  supplies  it  has  acquired  in 
areas  proximate  to  the  Block  370 
Lateral. 

Comment  date:  August  16, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Carnegie  Natural  Gas  Company 

[Docket  No.  CP83-151-0051 

Take  notice  that  on  July  9, 1985, 
Carnegie  Natural  Gas  Company 
(Petitioner),  800  Regis  Avenue. 
Pittsburgh.  Pennsylvania  15236.  filed  in 
Docket  No.  CP83-151-005.  a  motion  to 
amend  the  Commission's  order  issued 
December  17, 1984,  in  Docket  No.  CP83- 
151-004  pursunat  to  section  7(c)  of  the 
Natural  Gas  Act  as  to  authorize  an 
extension  through  August  31, 1986,  of  an 
off-system  sale,  all  as  more  fully  set 
forth  in  the  petition  to  amend  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Petitioner  requests  an  extension  of 
authority  to  sell  up  to  40,000  dt 
equivalent  of  natural  gas  per  day  to  New 
Jersey  Natural  Gas  Company  (New 
Jersey  Natural),  but  wishes  to  provide 
not  less  than  20,000  dt  per  day  on  a  firm 
basis.  It  is  explained  that  New  Jersey 
Natural  has  agreed  to  purchase  not  less 
than  2,500,000  dt  equivalent  of  natural 
gas  per  year  without  any  minimum  daily 
purchase  obligation.  Petitioner  states 
that  the  price  has  been  changed  so  the 
$.03  per  dt  added  to  the  Texas  Eastern 
Transmission  Corporation's  100  percent 
load  factor  rate  is  increased  to  $.3203 
per  dt.  At  the  present  time  the  proposed 
rate  would  be  $3.5612  per  dt,  it  is  stated. 
Petitioner  states  that  it  continues  to 
possess  a  surplus  of  natural  gas  but  that 
its  circumstances  have  changed  so  as  to 
permit  a  commitment  of  firm  service. 

Comment  date:  August  16, 1985,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 


4.  Columbia  Gas  Traoaaussioii 
Corporatioa;  Cohmbia  Gutf 
TranmiisHon  Company 

(Docket  No.  CP8S-337-OM} 

Take  notice  fhat  on  May  10. 1985, 
Columbia  Gas  Transmission 
Corporation  (Columbia  Transmission), 
1700  MacCorUe  Avenue.  SE^ 
Charleston,  West  Virginia  25314,  and 
Columbia  Gulf  Transmission  Company 
(Columbia  GulO.  P.O.  Box  683,  Houston, 
Texas  77001.  collectively  referred  to  as 
Applicant,  )ointly  Filed  in  Docket  No. 
CP85-337-0O4  an  amendment  to  their 
pending  application  filed  in  Docket  No. 
CP85-337-000  pursuant  to  section  7(c}  of 
the  Natural  Gas  Act  for  a  limited-term 
certificate  of  pubiic  convenience  and 
necessity  authorizing  the  transportatioa 
of  natural  gas  for  Consolidated 
Aluminum  Corporation  (Conalco),  all  as 
more  fully  set  forth  in  the  application,  as 
amended,  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  proposes  to  amend  its 
pending  application  by  proposmg;  (1)  To 
extend  the  term  of  the  proposed  limited 
term  certificate  from  June  30, 1985,  to 
any  later  date  which  may  be  established 
by  the  Commission  under  §  157.209(el(2) 
of  the  Commission's  Regulations,  as  that 
section  may  be  amended,  supplemented 
or  succeeded,  [2]  increase  the  maximum 
daily  transportation  volumes  from  the 
present  9,000  dt  equivalent  of  gas  to 
14,000  dt.  and  (3)  provide  Applicant  with 
flexible  authority  to  add  and  delete 
delivery/receipt  points  into  Applicant's 
system. 

No  other  changes  to  Applicant's 
original  application  are  proposed. 

Comment  date:  August  16, 1985.  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

5.  Louisiana  Indnstrial  Gas  Supp{y 
System 

(Docket  No.  CP85-673-000| 

Take  notice  that  on  July  3. 1985, 
Louisiana  Industrial  Gas  Supply  System 
(Applicant),  First  City  Center.  1700 
Pacific  Avenue.  LB-IO.  Dallas,  Texas 
75201^696,  filed  in  Docket  No.  CP85- 
673-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Ad 
(NGA)  and  §  2a4.222(c)  of  the 
Commission's  Regulations  for  a 
certificate  of  pubiic  convenience  and 
necessity  for  blanket  authonzaiion  to 
engage  in  the  sale,  transportation  or 
assignment  of  natural  gas  that  is  sub)ect 
to  the  Commission's  )urisdiction  under 
the  NGA  to  the  »ame  extent  and  in  the 
same  manner  that  intrastate  pipelines 
are  authorized  to  engage  in  such 
activities  undei  Subparts  C,  D.  and  E 
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and  S  284.203  of  Part  284  of  the 
Commission's  Regulations,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  irrspection. 

Applicant  states  that  during  the  most 
recent  12-month  period,  ending  March 
31, 1985,  AppKcant  received  a  total  of 
52,346,839  million  Btu,  all  within  or  at 
the  boundary  of  Louisiana.  Applicant 
also  states  that  of  this  total  the  volmne 
of  gas  which  was  exempt  from  NGA 
jurisdiction  by  reason  of  section  l(cj 
thereof  was  38.142,705  million  Btu. 

Applicant  states  that  if  would  comply 
with  the  conditions  rn  5  284.222(e). 

Applicant  also  states  that  while  no 
specific  contractural  arrangements  have 
been  entered  into,  Apphcant  anticipates 
using  the  proposed  blanket  certificate  to 
make  sales,  pursuant  to  Subpart  D  of 
Part  284,  and  to  enter  info  zero  fee. 
mutually  beneficial  transportation/ 
exchange  arrangements,  pursuant  to 
Subpart  C  of  Part  284.  Applicant  has  not 
set  forth  any  rate  methodology  for 
approval  under  §  284.222(e)(2),  of  the 
Commission's  Regulations. 

Applicant  further  states  that  if.  in  the 
future,  AppKcant  elects  to  charge  a 
transportation  rate  for  services  under 
the  requested  blanket  certificate. 
Applicant  would  file  an  application 
under  §  284.222(eJ(2)  for  approval  of  a 
rate  methodology.  In  the  alternative. 
Applicant  states  that  if  it  elects  to 
charge  an  individual  rate  for  each  such 
transaction.  Applicant  would  file  for 
rate  ap>proval  for  each  such  transaction 
pursuant  to  §  284.123(b)(2)  of  the 
Commission's  Regulations. 

Comment  date:  August  16, 1965,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

6.  Northern  Natural  Gas  CompaDy, 
Division  of  InlerNorth,  Inc. 

(Docket  No.  CPa5-6«5-000) 

Take  notice  that  on  July  10, 1985, 
Northern  Natural  Gas  Company, 
Division  of  InterNorth,  Inc.  (Northern), 
2223  Dodge  Street,  Omaha,  Nebraska 
68102,  filed  in  Docket  No.  CPa5-685  an 
application  pursuant  to  section  7(h)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  and  remove  one 
171  horsepower  compressor  unit  located 
in  Hansford  County,  Texas,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Northern  states  t>iai  due  to  declining 
volume  production,  the  compressor  unit 
is  no  longer  needed  at  the  Hansford 
County  No.  2  gathering  station.  It  is 
stated  that  the  present  production  can 
be  gathered  and  compressed  by  the 
Spearman  gathering  station  which  is 


downstream  of  the  Hansford  County  No. 
2  gathering  station. 

Northern  proposes  to  utilize  said 
compressor  elsewhere  on  its  system  or 
sell  it  to  a  potential  buyer.  The 
estimated  cost  to  remove  the 
compressor  is  $13j900  and  its  salvage 
value  is  estimated  to  be  SlSjOOO. 

Comment  date:  August  16, 1965.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

7.  Texas  Eastern  Transmissiaa 
Corporation 

(Docket  No.  CPBS-OTS-OOOf 

Take  notice  that  on  July  8, 1985.  Tf>xas 
Eastern  Transmission  Corporation 
(Applicant).  Post  Office  Box  2521. 
Houston.  Texas  77252.  filed  in  Docket 
No.  CPB5-679-000  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  approximately  1.900  feet  of  6- 
inch  pipeline  extending  ft^m  its  30-inch 
McAllen-Vidor  line  to  a  deliver>'  point 
located  in  the  Hidalgo  field.  Hidal^ 
County,  Texas,  designated  as  Line  No. 
16-S,  ail  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  pubiic 
inspections. 

Applicant  states  that  the  Line  No.  16- 
S  was  constructed  under  Applicant's 
1957  blanket  certificate  issued  Aufsst  2. 
1957,  in  Docket  No.  G-12138  and  was 
utilized  to  attach  gas  reserves  dedicated 
to  Applicant  by  Texaco  Inc.  Sun 
Exploration  and  Production  Company. 
Mayfair  Minerals,  Inc.  and  Harrell 
Drilling  Company. 

Applicant  asserts  that  in  1965.  the 
subject  producers  elected,  in  accordance 
with  their  contracts,  to  have  their  gas 
processed  through  the  gasoline  plant 
operated  by  Coastal  States  Gas 
Producing  Company  (Hidalgo  gas 
products  plant)  located  in  Lot  1,  Block 
24,  of  the  Steel  &  Pershing  subdivision  in 
Hidalgo  County,  Texas.  Accordingly. 
Applicant  states  that  it  entered  into 
letter  agreements  with  the  producers 
changing  the  original  delivery  poiTtI  to  a 
new  delivery  point  located  at  the  outlet 
of  the  Hidalgo  gas  products  plant.  As  a 
result  of  the  relocation  of  the  delivery 
point,  Apphcant  explains  that  Line  Nol 
16-S  has  been  inactive  since  1965. 

Applicant  further  states  that  Tejano 
Development  Company  (Tejano)  has 
requested  that  Applicant  abandon  this 
line  in  order  to  facilitate  a  mobile  home 
development  by  Tajano  in  the  area. 
Applicant  indicates  it  would  have  no 
future  need  for  the  subject  inactive  Kne 
and  seeks  abandonment  of  the  line. 
Comment  date:  August  16, 1965,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 
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Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington,  D.C. 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
juridiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
beheves  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 
KmuMth  F.  Plumb. 
Secretary. 
(FR  Doc.  85-1*567  Filed  8-5-85;  8:45  amj 
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(Docket  Nos.  QF85-179-001,  ct  al.] 

AES  Placenta,  Inc.,  et  al.;  Small  Power 
Production  and  Cogeneration 
Facilities;  Qualifying  Status;  Certificate 
Applications,  etc. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 


1.  AES  Placenta.  Inc. 

[Docket  No.  QFBS-l  79-001) 
August  1. 1985. 

On  July  a  1985,  AES  Placenta.  Inc.. 
(Applicant)  of  1925  N.  Lynn  Street.  Suite 
1200,  Arlington.  Virginia  22209 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
§  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  at  the  TOSCO 
Enhanced  Oil  Recovery  Corporation's 
Placenta  oil  field  in  Newhall.  California. 
The  facility  will  consist  of  two  gas- 
turbine  generators  exhausting  to  a  heat 
recovery  boiler  (HRB)  and  a  heat 
exchanger.  The  steam  from  the  HRB  will 
be  used  to  drive  an  extraction  steam- 
turbine  generator.  The  extracted  steam 
and  the  steam  from  the  heat  exchanger 
will  be  used  for  injection  into  oil  wells 
to  enhance  oil  recovery.  The  primary 
energy  source  will  be  natural  gas.  The 
net  electric  power  production  capacity 
will  be  98.9  MW.  Construction  is 
scheduled  to  begin  in  October  1985. 

2.  Altech  Energy  III 

[Docket  No.  QF85-610-000) 
August  2. 1985. 

On  July  12. 1985.  Altech  Energy  III 
(Applicant),  of  1660  Hotel  Circle  No., 
Suite  400,  San  Diego,  California  92108 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  §  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  38.121  kilowatt  wind  facility  will 
consist  of  93  Micon  Viking  60/13  wind 
turbine  generators  rated  65  kilowatts 
and  297  Micon  MlOO  wind  turbine 
generators  rated  108  kilowatts.  The 
facility  will  be  located  in  Riverside 
County,  California. 

3.  California  Wind  Energy  VIIIB 

[Docket  No.  QF85-61 1-000] 
August  2. 1985. 

On  July  15. 1985.  California  Wind 
Energy  VIIIB  (Applicant),  of  1330 
Lincoln  Avenue,  Suite  201,  San  Rafael 
California  94901  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  small  power  production 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  wind  facility  will  consist  of 
between  4  and  66  wind  turbines  located 


in  the  Altamont  Pass  of  Alameda 
County.  California.  The  electric  power 
production  capacity  will  be  either  65  or 
200  kilowatts  and  the  total  capacity  of 
the  facility  (assuming  the  maximum 
number  of  66  wind  turbines  is  built)  is 
4.3  megawatts. 

4.  Coast  Resort  Condominiums 
[Docket  No.  QF85-eOO-000) 
August  1. 1985. 

On  July  11, 1985,  939  Coast  Resort 
Condominiums  (Applicant),  of  939  Coast 
Boulevard,  La  Jolla.  California, 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
§  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  proposed  topping  cycle 
cogeneration  facility  will  be  located  at 
939  Coast  Boulevard,  La  Jolla,  California 
92037.  The  facility  consists,  in  part,  of  a 
329  horsepower  engine  and  an  electric 
generator.  The  electric  power  production 
capacity  of  the  facility  is  230  kW.  The    . 
primary  source  of  energy  is  natural  gas 
to  be  supplied  by  San  Diego  Gas  & 
Electric  Company.  The  thermal  energy 
will  be  utilized  in  the  operation  of  the 
Applicant's  domestic  hot  water  system, 
hot  water  space  heating  system  and 
swimming  pool. 

5.  General  Electric  Crefiit  Corporation; 
Cogentrix  Leasing  Corporation;  and 
United  States  Trust  Company 

[Docket  No.  QF83-316-002] 
August  1. 1985. 

On  July  11, 1985,  General  Electric 
Credit  Corporation,  of  260  Long  Ridge 
Road,  Stamford,  Connecticut  06902, 
Cogentrix  Leasing  Corporation,  Two 
Parkway  Plaza.  Suite  290,  Chariotte, 
North  Carolina  28210.  and  United  States 
Trust  Company  of  New  York,  Owner 
Trustee,  45  Wall  Street,  New  York,  New 
York  10005  (Applicants),  submitted  for 
filing  an  application  for  certification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  located  in  Elizabethtown.  North 
Carolina.  The  facility  will  consist  of  two 
50%  capacity  spreader  stoker-type,  coal- 
fired  boilers  and  a  single  shell,  single 
flow,  condensing  steam  turbine.  The 
gross  electric  power  productin  capacity 
of  the  facility  will  be  approximately  35 
NW.  The  primary  energy  source  for  the 
facility  will  be  coal.  The  facility  is 
expected  to  commence  commercial 
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operation  during  the  fourth  calender 
quarter  of  1985 

6.  Hydro  Valley  Development,  Inc. 

[Docket  No.  QF85-61 2-000) 
August  2, 1985. 

On  July  17, 1985.  Hydro  Valley 
Development,  Inc.  (Applicant),  of  200 
East  South  Temple,  Suite  300,  Salt  Lake 
City,  Utah  84111,  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  small  power  production 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  7.5  megawatts  hydroelectric 
facility  will  be  located  on  the  Teton 
River  in  Teton  County,  Idaho. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  auch 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local.  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

7.  Kitchens  Bros.  Mfg.  Co. 

(Docket  No.  QF85-604-000) 
August  1, 1985. 

On  July  12, 1985,  Kitchens  Bros.  Mfg. 
Company  (Applicant),  of  P.O.  Box  127, 
Hazlehurst.  Mississippi  3983,  submitted 
for  niing  an  application  for  certification 
of  a  facility  as  a  qualifying  small  power 
production  facility  pursuant  to  §  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  production  facility 
will  be  located  in  the  City  of  Hazlehurst, 
Mississippi.  The  faciUty  will  generate 
electric  power  by  burning  biomass  in  the 
form  of  sawmill  refuse  and  wood 
scrapping  as  the  primary  energy  source. 
The  electric  power  production  capacity 
of  the  facility  will  be  1,900  kW. 

8.  O'Brien  Energy  Systems  Inc. 

(Docket  No.  QF85-614-000] 
August  1. 1985. 

On  July  18, 1985,  O'Brien  Energy 
Systems  Inc.  (Applicant),  Green  and 
Washington  Streets,  Downingtown, 
Pennsylvania  19335  submitted  for  filing 
an  application  for  certification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 


The  facility  is  a  gas  turbine-steam 
turbine  combined  cycle  cogeneration 
plant.  The  primary  energy  source  for  the 
cogeneration  facility  will  be  natural  gas. 
The  power  production  capacity  of  the 
facility  will  be  approximately  41  MW 
electrical,  with  average  thermal  output 
of  29,850  Ibs/hr  steam.  The  facility  will 
be  located  at  the  manufacturing  site  of 
Merchants  Refrigerating  Company, 
Yosemite  Blvd.  &  Daley  Avenue, 
Modesto,  California,  95353.  Installation 
will  begin  in  January  1986  with 
commencement  of  operation  planned  for 
June  1987. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  fiUng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 
(FR  Doc.  85-18639  Filed  8-5-85;  8:45  am) 

BILUNG  CODE  6717-01-M 

[Docket  Nos.  CP84-574-001,  at  ai.l 

Columbia  Gas  Transmission 
Corporation,  et  al.;  Natural  Gas 
Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Columbia  Gas  Transmission 
Corporation 

(Docket  No.  CP84-574-001  ] 
July  30, 1985. 

Take  notice  that  on  July  9, 1985. 
Columbia  Gas  Transmission 
Corporation  (Columbia),  1700 
MacCorkle  Avenue.  S.E.,  Charleston, 
West  Virginia  25314,  filed  in  Docket  No. 
CP84-574-001  a  request  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  §  157.205)  for 
authorization  to  continue  to  transport 
natural  gas  on  behalf  of  Anchor  Hocking 
Corporation  (Anchor  Hocking)  under  the 
certificate  issued  in  Docket  No.  CP83- 
76-000  pursuant  to  Section  7  of  the 


Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  tvith 
the  Commission  and  open  to  public 
inspection. 

It  is  stated  that  in  Docket  No.  CP84- 
574-000,  pursuant  to  the  prior  notice  and 
protest  procedure  set  forth  in  Section 
157.205,  Columbia  was  authorized  to 
transport  up  to  1.500  dt  equivalent  of 
natural  gas  per  day  through  April  26. 
1985,  to  Anchor  Hocking's  New  Castle. 
Pennsylvania,  plant.  Columbia  proposes 
to  continue  this  transportation  service 
through  October  31. 1985,  on  the  same 
terms  and  conditions  as  the  existing 
transportation  authorization. 

Comment  date:  September  13, 1985,  in 
accordance  with  Standard  Paragaph  G 
at  the  end  of  this  notice. 

2.  Alabama-Tennessee  Natural  Gas 
Company 

[Docket  No.  CP85-604-OOO] 
July  30, 1985. 

Take  notice  that  on  JiJy  11, 1985, 
Alabama-Tennessee  Natural  Gas 
Company  (Alabama-Tennessee),  P.O. 
Box  918,  Florence.  Alabama  35631,  filed 
in  Docket  No.  CP85-694-000  a  request 
pursuant  to  Section  157.205  of  the 
Regulations  imder  the  Natiu-al  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
construct  and  operate  a  sales  tap  and 
meter  station  for  the  delivery  of  natural 
gas  to  the  Gas  Board  of  the  Lawrence- 
Colbert  Counties  Gas  District  (District) 
under  the  certificate  issued  in  Docket 
No.  CP85-359-000  pursuant  to  Section  7 
of  the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

It  is  explained  that  the  District 
currently  receives  up  to  1.127  Mcf  of 
natural  gas  per  day  from  Alabama- 
Tennessee  for  distribution  to  its 
customers.  It  is  stated  that  the  new  sales 
tap  would  be  utilized  by  the  District  in 
order  to  provide  natural  gas  service  to 
the  City  of  Hillsboro,  Alabama 
(Hillsboro),  and  surrounding  areas.  It  is 
fiulher  explained  that  service  to 
Hillsboro  would  help  stimulate  growth 
by  providing  more  reliable  and  eHicient 
energy  resourses.  The  new  tap,  it  is 
stated,  would  serve  approximately  100 
residential  customers,  four  light 
commercial  customers  and  one  small 
industrial  customer. 

It  is  stated  that  the  District  has 
informed  Alabama-Tennessee  that 
Hillsboro  would  be  served  with  gas 
which  is  already  available  through  the 
current  gas  contract  with  Alabama- 
Tennessee;  therefore,  total  volumes 
delivered  to  the  District  would  remain 
the  same. 
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Alabama-Teonessee  estimates  that 
the  cost  of  constructing  the  sales  tap 
and  meter  station  would  be  $11,100, 
which  would  be  financed  from  cash  on 
hand.  It  is  explained  that  the  District 
would  reimburse  Alabama-Temiessee 
for  all  expenses  incnirred  in 
constructing  the  proposed  tap  and 
related  facilities,  up  to  $12.00a 

Comment  date:  September  13, 1965.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Columbia  Gas  Transmission 
Corporation;  Columbia  Gulf 
Transmission  Company 

[Docliet  No.  CP85-69O-0OOJ 
|u1y  3a  198S. 

Take  notice  that  on  July  10. 1985. 
Columbia  Gas  Transmission 
Corporation  (Columbia  Transmission). 
1700  MacCorkle  Avenue.  S.E.. 
Charleston.  West  Virginia  25314.  and 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf).  3805  West  Alabama 
Avenue.  Houston.  Texas  77027, 
hereinafter  referred  to  jointly  as 
Applicants,  filed  in  Docket  No.  CP85- 
690-000  a  request  pursuant  to  Section 
157.205  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  for  authorization  to  transport 
natural  gas  on  behalf  of  Ellwood  City 
Forge  Corporation  (Ellwood]  under  the 
certiHcates  issued  in  Docket  Nos.  CWS- 
7&-000  and  CP83-^96-O00,  respectively, 
pursuant  to  Section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Applicants  propose  to  transport  up  to 
1.271  million  Btu  equivalent  of  natural 
gas  per  day  on  behalf  of  Ellwood 
through  October  31. 1985.  It  is  said  that 
Columbia  Gulf  would  receive  the  gas  at 
existing  points  of  receipt  in  Louisiana 
and  redeliver  to  Columbia  Transmission 
which  would  redeliver  to  Columbia  Gas 
of  Pennsylvania.  Inc..  for  ultimate 
delivery  to  Ellwood. 

Columbia  Gulf  states  that  it  would 
charge  one  of  the  rates  in  its  Rate 
Schedule  T-2  for  its  transportation 
service:  offshore  to  Kentucky — 23.92 
cents  per  dt  equivalent  of  gas  and  retain 
1.69  percent  of  the  total  quantity  of  gas 
delivered  into  its  system  for  company- 
use  and  unaccounted-for  gas;  lateral 
onshore  to  Kentucky — 14.28  cents  per  dt 
equivalent  of  gas  and  retain  1.50 
percent:  Rayne.  Louisiana,  to 
Kentucky — 12.76  cents  per  dt  equivalent 
of  gas  and  retain  1.50  percent  and 
Corinth.  Mississippi,  to  Kentucky — 6.38 
cents  per  dt  equivalent  of  gas  and  retain 
0.75  percent 

Columbia  Transmission  states  that  it 
would  charge  one  of  the  rates  in  its  Rate 


Schedule  TS-1  for  its  transportation 
service:  gas  received  from  receipt  points 
other  than  Leach.  Kentucky — 29.93  cents 
per  million  MBtu  provided  the  volumes 
are  within  the  Columbia  Gas  of 
Pennsylvania's  total  daily  entitlements 
(TDE).  However,  Columbia 
Transmission  states  it  would  charge 
41.27  cents  per  million  MBtu  for  gas 
received  from  receipt  points  other  than 
Leach.  Kentucky,  if  the  volumes  are  in 
excess  of  the  Columbia  Gas  of 
Pennsylvania's  TDEs.  Columbia 
Transmission  further  states  it  would 
retain  2.43  percent  of  the  total  quantity 
of  gas  delivered  into  its  system  for 
company-use  and  unaccounted-for  gas. 
In  addition,  Columbia  Transmission 
states  it  would  collect  the  General  R&D 
Funding  Unit  of  the  Gas  Research 
Institute  for  all  quantities  transported 
under  the  transportation  arrangement. 

Comment  date:  September  13, 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Columbia  Gas  Transmission 
Corporation:  Columbia  Gulf 
Transmission  Company 

[DoAet  No.  CP8S-e92-boO| 
July  30.  1985. 

Take  notice  that  on  July  11, 1985, 
Columbia  Gas  Transmission 
Corporation  (Columbia  Transmission). 
1700  MacCorkle  Avenue,  S.E., 
Charleston,  West  Virginia  25314,  and 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf).  3805  West  Alabama 
Avenue,  Houston,  Texas  77027, 
hereinafter  referred  to  jointly  as 
Applicants,  filed  in  Docket  No.  CP85- 
692-000  a  request  pursuant  to  Section 
157.205  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  for  authorization  to  transport 
natural  gas  on  behalf  of  Babcock  & 
Wilcox  Company  (Babcock  &  Wilcox) 
under  the  certificates  issued  in  Docket 
Nos.  CP83-78-000  and  CP83-496-000. 
respectively,  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Applicants  propose  to  transport  up  to 
12.739  miUion  Btu  equivalent  of  natural 
gas  per  day  on  behalf  of  Babcock  & 
Wilcox  through  October  31. 1985. 
Apphcants  state  that  service 
commenced  may  1, 1985.  pursuant  to  the 
self-implementing  provisions  of  Section 
157.209.  It  is  explained  that  Babcock  & 
Wilcox  purchases  gas  produced  in 
Caldwell  Parish,  Louisiana,  from  the 
Resource  Group,  a  broker.  The 
application  reflects  that  the  gas  is 
transported  by  United  Gas  Pipe  Line 
Company  and  delivered  to  Columbia 


Gulf  at  existing  interconnection  points 
at  Olla  and  Erath,  Louisiana.  Under  the 
proposal,  Columbia  Gulf  would  deliver 
in  exchange  therefor  like  quantities  of 
natural  gas  to  Columbia  Transmission  at 
existing  points  of  interconnection,  which 
delivery  would  be  balanced  on  a 
monthly  basis  to  the  extent  practical. 
Columbia  Transmission  proposes  in  turn 
to  redeliver  equivalent  quantities  to 
Columbia  Gas  of  Pennsylvania,  Inc. 
(CPA).  the  distributor,  for  ultimate 
delivery  to  Babcock  &  Wilcox  for  use  in 
its  plants  in  Ambridge,  Beaver  Falls,  and 
Koppel,  Pennsylvania.  It  is  stated  that 
the  gas  would  be  used  as  boiler  fuel  and 
process  gas  in  the  plants. 

Applicants  also  request  flexible 
authority  to  add  or  delete  receipt/ 
delivery  points  associated  with  sources 
of  gas  acquired  by  Babcock  &  Wilcox. 
The  flexible  authority  requested  applies 
only  to  points  related  to  sources  of  gas 
supply,  not  to  delivery  points  in  the 
market  area.  Applicants  will  file  a  report 
providing  certain  information  with 
regard  to  the  addition  or  deletion  of 
sources  of  gas  as  further  detailed  in  the 
application  and  any  additional  sources 
of  gas  would  only  be  obtained  to 
constitute  the  transportation  quantities 
herein  and  not  to  increase  those 
quantities. 

Columbia  Gulf  proposes  to  charge  the 
applicable  rate  set  forth  in  its  Rate 
Schedule  T-2  for  its  transportation 
service:  offshore  to  Kentucky — 23.92 
cents  per  dt  equivalent  of  gas  and  1.69 
percent  of  the  total  quantity  of  gas 
delivered  into  its  system  would  be 
retained  for  company-use  and 
unaccounted-for  gas;  lateral  onshore  to 
Kentucky — 14.28  cents  per  dt  equivalent 
of  gas  and  1.50  percent  retained;  Rayne. 
Louisiana,  to  Kentucky-12.76  cents  per 
dt  equivalent  of  gas  and  1.50  percent 
retained;  and  Corinth.  Mississippi  to 
Kentucky — 6.38  cents  per  dt  equivalent 
of  gas  and  0.75  percent  retained. 

Columbia  Transmission  proposes  to 
charge  the  applicable  rate  set  forth  in  its 
Rate  Schedule  TS-1  for  its 
transportation  service:  gas  received 
from  Columbia  Gulf  at  Leach.  Kentucky- 
21.16  cents  per  dt  equivalent:  gas 
received  from  Columbia  Gulf  at  receipt 
points  other  than  Leach,  Kentucky — 
29.93  cents  per  dt  equivalent;  whichever 
is  applicable  and  provided  the  volumes 
are  within  the  total  daily  entitlements 
(TDE)  of  CPA.  Columbia  Transmission's 
existing  purchaser  customer.  However, 
it  is  indicated  that  Columbia 
Transmission  would  charge  32.50  cents 
per  dt  equivalent  for  gas  it  receives  from 
Columbia  Gulf  at  Leach.  Kentucky,  and 
41.27  cents  per  dt  equivalent  for  gas 
received  from  receipt  points  other  than 
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Leach.  Kentucky,  if  the  volumes  are  in 
excess  of  CPA's  TDE.  Additionally, 
Columbia  Transmission  proposes  to 
charge  the  GRI  rate  for  all  the  gas 
transported,  as  set  forth  in  its  Rate 
Schedule  TS-1.  Columbia  Transmission 
further  states  it  would  retain  2.43 
percent  of  the  total  quantity  of  gas 
delivered  into  its  system  for  company- 
use  and  unaccounted-for  gas,  as  set 
forth  in  its  Rate  Schedule  TS-1. 

Comment  date:  September  13, 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Florida  Gas  Transmission  Corporation 

(Docket  No.  CP85-63(MX)0l 
July  31. 1985. 

Take  notice  that  on  June  21, 1985, 
Florida  Gas  Transmission  Corporation 
(FGT),  P.O.  Box  1188,  Houston,  Texas 
77001.  filed  in  Docket  No.  CP8S-630-000 
a  request  pursuant  to  Section  157.205  of 
the  Regulations  under  the  Natural  Gas 
Act  (18  CFR  157.205)  for  authorization  to 
add  two  new  delivery  points  to  an 
existing  resale  customer.  Central  Florida 
Gas  Corporation  (CFG),  in  Polk  County, 
Florida,  under  the  certificate  issued  in 
Docket  No.  CP82-553-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

FGT  proposes  to  construct  and  place 
into  operation  a  new  delivery  point  on 
its  18-inch  pipeline  located  at  the 
intersection  of  Interstate  4  and  U.S. 
Highway  27  in  Polk  County,  to  be  used 
for  high  priority  customers,  i.e..  Priorities 
1-4,  it  is  stated.  PGT  has  estimated 
deliveries  at  this  new  point  to  be  226,124 
therms  annually,  and  cost  of  said 
facilities  related  to  the  delivery  point  at 
$113,600. 

FGT's  second  new  delivery  point 
would  be  located  on  its  existing  8-inch 
Sarasota  lateral,  also  in  Polk  County, 
with  an  estimated  cost  of  $142,400,  it  is 
stated.  Maximum  delivery  quantities  of 
6-12  million  therms  annually  are 
estimated  to  be  provided  through  the 
delivery  point  for  industrial  usage,  it  is 
asserted.  FGT  states  that  based  upon 
the  current  flow  characteristics  of  its 
system,  the  proposed  delivery  point 
could  in  certain  circumstances  cause 
curtailment  to  FGT's  existing  customers, 
but  would  not  affect  its  ability  to  deliver 
gas  to  its  existing  customers  for  the 
following  reason.  FGT  has  submitted  a 
CFG  letter  evidencing  its  agreement  to 
curtail  deliveries  to  CFG's  customer(s) 
served  through  the  new  delivery  point,  if 
advised  by  FGT  that  curtailment  was 
necessary  to  protect  existing  customers 
on  FGT's  Sarasota/Avon  Park  lateral. 


FGT  has  also  stated  that  gas 
entitlements  would  not  be  increased  in 
order  to  add  the  additional  delivery 
points.  Further,  FGT  indicates  that  the 
cost  of  adding  the  delivery  points  would 
be  100  percent  reimbursed  by  CFG. 

Comment  date:  September  16, 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  K  N  Energy.  Inc. 

[Docket  No.  CP85-664-000J 
July  30, 1985. 

Take  notice  that  on  July  1, 1985.  K  N 
Energy,  Inc.  (K  N),  P.O.  Box  15265, 
Lakewood,  Colorado  80215,  filed  in 
Docket  No.  CP85-664-000  a  request 
pursuant  to  §  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  for  authorization  to  abandon 
metering  stations  and  appurtenant 
facilities  for  and  service  to  six  direct 
sale  customers  under  authorizations 
issued  in  Docket  No.  CP83-140-000,  et 
a!.,  pursuant  to  section  7  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Specifically,  K  N  proposes  to  abandon 
by  removal  the  metering  stations  with 
their  appurtenant  facilities  which  were 
installed  to  deliver  natural  gas  to  the 
following  direct  sale  commercial  and 
industrial  customers: 


None 

Authorizing 
docket 

Albert      Oefiytlration      Company. 

Cummg 

G-8562 

County.  Nebraska 

Chandler   Associates.    Inc.,   Kvnbal 

County. 

CP65-289 

Nebraska 

City    ol    Cambndge    power    plant. 

Furnas 

G-259 

County.  Nebraska 

Consolidated  Blenders— Darr  plant. 

Dawson 

G-1180. 

County.  Nebraska 

Contmental  Grain,  Inc  — Dan  plant 

Dawson 

6-1180. 

County.  Nebraska. 

Valley  Detiydration  Company.  Atwood.  Logan 

C69-201. 

County.  Colorado. 

It  is  stated  that  deliveries  to  these 
customers  have  ceased  and  that  each 
customer  has  notified  K  N  that  the 
facilities  at  their  respective  delivery 
points  are  no  longer  required  and  have 
consented  to  the  abandonment  of  these 
facilities  by  K  N. 

Comment  date:  September  13, 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  K  N  Energy.  Inc. 

[Docket  No.  CP85-697-000J 

July  30, 1985. 

Take  notice  that  on  July  12, 1985,  K  N 
Energy,  Inc.  (K  N).  P.O.  Box  15265, 
Lakewood,  Colorado  80215,  filed  in 
Docket  No.  CP85-697-000  a  request 
pursuant  to  §  157.205  of  the  Commission 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 


construct  and  operate  a  sales  tap  for  its 
delivery  of  natural  gas  to  a  residential/ 
commercial  end-user,  under  the 
certificate  issued  in  Docket  Nos.  CP83- 
140-000,  CP83-140-001.  and  CP83-140- 
002  pursuant  to  Section  7  of  the  Natural 
Gas  Act  all  as  more  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

K  N  proposes  to  construct  and  operate 
a  sales  tap  to  supply  a  residential/ 
commercial  end-user  in  Phelps  County. 
Nebraska.  K  N  states  that  the  peak  day 
volume  of  natural  gas  consumed  would 
Le  120  Mcf  while  the  annual 
consumption  would  be  9.600  Mcf  of 
natural  gas.  The  end-use  of  natural  gas 
would  be  grain  drying  and  domestic  use. 
it  is  explained. 

K  N  further  states  that  the 
construction  of  the  proposed  sales  tap  is 
not  prohibited  by  any  of  its  existing 
tariffs  and  that  the  additional  tap  would 
have  no  significant  impact  upon  K  N's 
peak  day  ad  annual  deliveries  to  its 
existing  mainline  customers. 

Comment  date:  September  13. 1965.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  Mountain  Fuel  Resources,  Inc. 

[Docket  No.  CP85-6S3-0001 
July  30. 1985. 

Take  notice  that  on  July  9. 1965, 
Mountain  Fuel  Resources.  Inc.  (MFR).  79 
South  State  Street.  Salt  Lake  City.  Utah 
84111.  filed  in  Docket  No.  CP85-683-000 
a  request  pursuant  to  §  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
construct  and  operate  one  sales  tap  and 
appurtenant  facilities  to  serve  as  a  new 
delivery  point  on  MFR's  transmission 
pipeline  system  under  its  certificate 
issued  in  Docket  CP82-491-000  pursuant 
to  section  7  of  the  Natural  Gas  Act  all 
as  more  fully  set  forth  in  the  request  on 
file  with  the  Commisison  and  open  to 
public  inspection. 

MFR  states  that  the  requested  tap  is 
required  to  eff^ect  the  delivery  of  natural 
gas  to  Mountain  Fuel  Supply  Company 
(MFSC)  under  Rate  Schedules  CD-I  and 
X-33  of  MFR's  FERC  Gas  Tarriff  for 
ultimate  sale  to  Exxon  Company.  U.S^ 
(Exxon)  in  Sweetwater  County. 
Wyoming. 

MFR  proposes  to  construct  and 
operate  one  four-inch  sales  *ap  and 
related  metering  and  regulating  facilities 
on  its  jurisdictional  lateral  No.  35  in 
Sweetwater  County,  Wyoming,  to  effect 
the  delivery  of  up  to  approximately  7.500 
Mfc  of  natural  gas  per  day  to  MFSC  a 
local  distribution  affiliate  of  MFR.  for 
ultimate  sale  to  Exxon.  MFR  also  states 
that  Exxon  requires  these  gas  supplies 
to  operate  boilers,  generate  electricity 
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and  provide  space  heating  during 
construction  of  its  Sweetwater  gas 
processing  plant. 

Comment  date:  September  13, 1985.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

9.  Northwest  Cantral  Pipeline 
Corporation 

[Docket  No.  CP85-668-0001 
July  30. 198S 

Take  notice  that  on  July  1. 1985, 
Northwest  Central  Pipeline  Corporation 
(Northwest  Central),  One  Williams 
Center.  Tulsa.  Oklahoma  74101.  filed  in 
Docket  Na  CP85-668-000  a  request 
pursuant  to  Section  157.203  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  permission  and 
approval  to  abcuidon  approximately  two 
miles  of  pipeline  and  to  abandon  the 
transportation  of  gas  through  said 
pipeline  under  the  authorizations  issued 
in  Docket  No.  CP82-47»-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspectioa 

Northwest  Central  proposes  to 
abandon  2.08  miles  of  8-inch  and  10-inch 
pipeline  in  Jasper  County,  Missouri, 
which  are  currently  used  to  serve  the 
communities  of  Lakeside.  Carthage. 
Jasper  and  Lamar.  Northwest  Central 
states  that  due  to  the  maximum 
allowable  operating  pressure  (MAOP) 
limitations  of  the  pipeline,  pressure 
requirements  in  the  Carthage  area  are 
restricted  during  peak  day  operations. 
Also,  the  pipeline  is  located  in  a  high 
population  ai'a  and  would  not  meet 
requirements  for  MAOP  upgrading.it  is 
stated.  Northwest  Central  states  that  a 
proposed  new  10-inch  pipeline  would  be 
laid  under  blanket  authorization  in  a 
much  less  populated  area  approximately 
two  miles  east  of  the  pipeline  to  be 
abandoned  and  would  eliminate 
pressure  restrictions  experienced  in  the 
Carthage  area  during  peak  day 
operating  conditions.  Northwest  Central 
states  that  there  are  no  customers 
presently  on  the  pipeline  to  be 
abandoned.  The  estimated  cost  to 
abandon  these  facilities  is  $7,000  with 
an  estimated  salvage  value  of  $8,000.  it 
is  stated. 

Comment  date:  September  13, 1985,  in 
accordance  with  Standard  Paragaph  G 
at  the  end  of  this  notice. 

10.  Northwest  Pipeline  Corporation 

(Docket  No.  CP85-667-000] 
July  30.  1985. 

Take  notice  that  on  July  1.  1985. 
Northwest  Pipeline  Corporation 
(Applicant).  295  Chipeta  Way.  Salt  Lake 
City.  Utah  84108.  filed  in  Docket  No. 


CF85-667-000  a  request  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  add  a  sales  delivery 
point  for  Mountain  Fuel  Resources.  Inc. 
(Resources),  under  the  certificate  issued 
in  Docket  No.  CP82-433-000  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act.  ail 
as  more  fully  set  forth  in  the  request  on 
file  with  the  Commission  and  open  to 
public  inspection. 

As  stipulated  in  Apphcant's  offer  of 
settlement  in  Docket  No.  RP85-13-00a 
approved  by  Commission  order  issued 
May  31. 1985.  Applicant  agreed  to  file 
for  authorization  to  provide  Resources 
with  an  additional  sales  delivery  point 
under  Applicant's  Rate  Schedule  PL-1.  it 
is  stated.  It  is  also  stated  that  the  new 
delivery  point  would  be  located  in  Rich 
County.  Utah,  and  would  be  known  as 
the  South  Lake  delivery  point. 

Applicant  indicates  that  it  would 
deliver  up  to  25.000  Mcf  of  natural  gas 
per  day  to  Resources  through  the  South 
Lake  delivery  point  and  that  total 
deliveries  to  Resources  would  not 
exceed  the  existing  total  authorized 
sales  volume  of  800,412  therms  per  day. 
It  is  stated  that  the  gas  sold  to 
Resources  through  the  South  Lake 
delivery  point  would  become  part  of 
Resources"  system  supply  for  resale. 

Comment  date:  September  13. 1985.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

11.  Panhandle  Eastern  Pipe  Line 
Company 

[Docket  No.  CP85-660-0001 
July  30, 1965. 

Take  notice  that  on  June  28, 1985. 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1642,  Houston. 
Texas  77001,  filed  in  Docket  No.  CP85- 
660-000  a  request  pursuant  to  Section 
157.205  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  for  authorization  to  transport 
natural  gas  on  behalf  of  Allegheny 
Ludlum  Steel  Corporation  (Allegheny 
Ludlum)  under  its  certificate  issued  in 
Docket  No.  CP83-83-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  its  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Panhandle  requests  authority  to 
transport  gas  on  behalf  of  Allegheny 
Ludlum  pursuant  to  a  transportation 
agreement  dated  May  29, 1985.  among 
Panhandle.  Allegheny  Ludlum  and 
Indiana  Gas  Company  (Indiana  Gas). 
Panhandle  states  that  the  agreement 
provides  for  Panhandle  to  receive  a 
transportation  quantity  of  up  to  2,000 
Mcf  of  gas  per  day  on  an  interruptible 
basis  at  an  existing  point  of 


interconnection  between  Panhandle  and 
YRI,  Inc.  (Seller),  in  Kingfisher  and 
Woodward  Counties.  Oklahoma. 
Panhandle  states  that  it  then  would 
transport  and  redeliver  such  gas,  less  a 
four  percent  reduction  for  fuel,  to 
Indiana  Gas  at  an  existing  point  of 
receipt  in  Grant  County.  Indiana,  and 
that  Indiana  Gas  intum  would  make 
ultimate  delivery  to  Allegheny  Ludlum 
for  its  end  use  at  its  facilities  in  New 
Castle,  Indiana.  Panhandle  proposes  to 
provide  the  requested  service  for  a  term 
expiring  on  the  earlier  of  eighteen 
months  from  the  date  of  the 
transportation  contract  (May  29, 1985). 
or  the  termination  date  of  authorization 
pursuant  to  Subpart  F  of  Part  157  of  the 
Regulations. 

Panhandle  also  requests  fiexible 
authority  to  add  or  delete  sources  of 
supply  or  receipt/delivery  points. 
Panhandle  indicates  that  following  the 
addition  or  deletion  of  any  gas  supplies 
or  receipt  or  delivery  points,  it  would 
file  with  the  Commission  certain 
information  within  30  days  following 
implementation  of  such  changes. 

Panhandle  states  that  it  would  charge 
Allegheny  Ludlum  the  rates  provides  by 
its  Rate  Schedule  OST,  including  the 
applicable  Gas  Research  Institute 
Surcharge  of  1.24  cents  per  million  Btu. 
Panhandle  indicates  that  the  OST 
contract  service  rate  and  the  OST 
excess  service  rate  are  42  cents  and  87 
cents,  respectively,  for  each  million 
Btu's  redelivered  at  the  point  of  delivery. 
Panhandle  estimates  that  the  annual 
volume,  peak  day  volume  and  average 
I  day  volume  would  be  450.000  Mcf.  2,000 
Mcf  and  1.500  Mcf,  respectively,  and 
indicates  that  the  gas  would  be  used  for 
fuel  for  annealing  steel  on  continuous 
process  lines  and  boiler  fuel. 

Panhandle  has  submitted  a  letter  from 
Indiana  Gas  indicating  that  it  has 
sufficient  capacity  to  transport  the  gas 
without  detriment  to  its  other  customers 
and  a  statement  from  the  seller  that  the 
gas  to  be  transported  was  not 
committed  or  dedicated  to  interstate 
commerce  prior  to  November  8, 1978, 
and  that  the  sale  price  does  not  exceed 
the  maximum  lawful  price  under  the 
Natural  Gas  Policy  Act  of  1978. 

Comment  date:  September  13, 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

12.  Black  Marlin  Pipeline  Company 

[Docket  No.  CP8O-397-O03J 
August  1,  1985. 

Take  notice  that  on  July  11. 1985. 
Black  Marlin  Pipeline  Company 
(Petitioner).  P.O.  Box  1188.  Houston. 
Texas  77001.  filed  in  Docket  No.  CP8Q- 
397-003  a  petition  to  amend  the  order 
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issued  March  28. 1981,  in  Docket  No. 
CP80-397  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act  so  as  to  authorize  the 
transportation  of  natural  gas  from  an 
additional  receipt  point,  all  as  more  fully 
set  forth  in  the  petition  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Petitioner  states  that  in  Docket  No. 
CP80-397  it  received  authorization  to 
transport  up  to  25,000  Mcf  of  gas  per  day 
for  Northern  Natural  Gas  Company, 
Division  of  InterNorth,  Inc.  (Northern), 
from  High  Island  Block  136,  offshore 
Texas,  to  Houston  Pipe  Line  Company 
(HPL)  near  Texas  City.  Texas. 

Petitioner  states  that  Northern  would 
deliver  or  cause  the  delivery  of  natural 
gas  produced  by  Getty  Oil  Company  in 
High  Island  Block  199,  offshore  Texas,  at 
an  interconnection  of  Petitioner's  and 
Northern's  facilities  in  High  Island  Block 
171.  Petitioner  states  it  would  transport 
this  gas  and  deliver  it  to  HPL  near  Texas 
City,  Texas. 

Petitioner  asserts  that  this  proposal 
would  permit  Northern  to  utilize 
capacity  in  Petitioner's  pipeline  which 
Northern  is  required  to  otherwise  pay 
for. 

Comment  date:  August  22. 1985.  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

13.  Columbia  Gas  Transmission 
Corporation 

[Docket  No.  CP84-513-001) 
August  1. 1985. 

Take  notice  that  on  July  9, 1985, 
Columbia  Gas  Transmission 
Corporation  (Columbia),  1700 
MacCorkle  Avenue.  S.E.,  Charleston, 
West  Virginia  25314,  filed  in  Docket  No. 
CP84-513-001  a  request  pursuant  to 
§  157.205  and  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
continue  the  transportation  of  natural 
gas  on  behalf  of  Transue  and  Williams, 
Division  of  Waico  National  Corporation 
(Transue  and  Williams),  under  the 
certificate  issued  in  Docket  No.  CP83- 
76-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

By  the  request  noticed  on  July  17, 
1984,  in  Docket  No.  CP84-513-000, 
pursuant  to  the  prior  notice  and  protest 
procedure  set  forth  in  Section  157.205. 
Columbia  was  authorized  to  transport 
up  to  1.2  billion  Btu  equivalent  of  natural 
gas  per  day  through  April  30, 1985,  to 
Transue  and  Williams'  Alliance,  Ohio, 
plant. 


Columbia  proposes  to  continue  the 
transportation  through  October  31. 1985. 
on  the  same  terms  and  conditions  as  the 
existing  transportation  authority. 

Comment  date:  September  16, 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE..  Washington.  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or^o  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
era  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 

§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 


protest  is  filed  and  not  withdrawn 

within  30  days  after  the  time  allowed  for 

filing  a  protest  the  instant  request  shall 

be  treated  as  an  application  for 

authorization  pursuant  to  Section  7  of 

the  Nattiral  Gas  Act 

KeniMdi  F.  Ptimb, 

Secretary. 

(PR  I^oc.  85-18638  Filed  8-5-85;  8:45  am] 

BIUJNG  CODE  C717-01-M 


ENVIRONyENTAL  PROTECTION 
AGENCY 

rOP*»-i80670I 

Emergency  Exemptione 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  EPA  has  granted  specific 
exemptions  for  the  control  of  various 
pests  in  the  14  States  listed  below.  Also 
listed  are  two  crisis  exemptions  initiated 
by  the  Louisiana  Department  of 
Agriculture.  These  exemptions,  issued 
during  the  months  of  March  and  April, 
are  subject  to  application  and  timing 
restrictions  and  reporting  requirements 
designed  to  protect  the  environment  to 
the  maximum  extent  possible. 
Information  of  these  resrictions  is 
available  from  the  contact  persons  in 
EPA  listed  below. 

DATES:  See  each  specific  and  crisis 
exemption  for  its  effective  dates. 
FOR  FURTHER  INFORMATION  CONTACT: 

See  each  specific  and  crisis  exemption 
for  the  name  of  the  contact  person.  The 
following  information  applies  to  all 
contact  people: 

By  mail:  Registration  Division  (TS- 
767C).  Office  of  Pesticide  Programs. 
Environmental  Protection  AgeiK:y,  401 
M  St..  SW.,  Washington.  D.C  2046a 
Office  location  and  telephone  number. 
Rm.  716,  CM#2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA,  (703-557- 
1192). 

SUPPI^MENTARV  INFORMATION: 

Information  regarding  the  specific 
exemptions  issued  by  EPA  is  provided 
below.  Each  summary  is  limited  to  the 
identification  of  the  lead  agency  to 
which  the  exemption  was  granted,  the 
pesticide  authorized  for  use,  the  pest 
and  site  of  treatment,  and  the  duration 
of  the  exemption.  Additional 
information  may  be  obtained  by 
contacting  the  person  named  after  each 
individual  exemption. 

Also  provided  in  this  notice  is  a  more 
detailed  summary  on  the  issuance  of  an 
unregistered  pesticide  or  a  pesticide  of 
national  significance  and  the  rational  for 
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the  Agency's  decision.  In  these  two 
instances,  the  Agency  solicited  public 
comment,  reviewed  these  comments  and 
considered  them  in  the  Agencys  final 
decision  as  to  whether  to  grant  the 
emergency  exemption.  Additional 
information  can  also  be  obtained  on 
these  types  of  exemptions  by  contacting 
the  person  named  after  each  individual 
exemption  summary. 

1.  Alabama  Department  of  Agriculture 
and  Industries  for  the  use  of  anilazine 
on  watercress  to  control  leaf  spot:  April 
a  1985  to  October  31, 1985.  (Libby 
Welch) 

2.  Alabama  Department  of  Agriculture 
and  Industries  for  the  use  of  imazaquin 
on  soybeans  to  control  sicklepod:  March 
22, 1985  to  August  15. 1985.  Imazaquin  is 
a  new  chemical  and  in  accordance  with 
Agency  policy  public  comment  was 
solicited  in  a  Notice  of  Receipt 
published  in  the  Federal  Register  of 
February  28. 1985  (50  PR  8190).  The 
Agency  granted  this  emergency 
exemption  after  determining: 

a.  Registered  alternatives,  excluding 
toxaphene,  are  not  effective  in 
controlling  sicklepod  in  soybeans. 
Supplies  of  toxaphene  are  inadequate  to 
treat  all  infested  acreage. 

b.  Significant  economic  losses  would 
be  expected  to  result  without  the 
availability  of  an  effective  control. 

c.  Available  data  indicate  that  this  use 
will  not  pose  an  unreasonable  adverse 
effect  to  man  or  the  environment.  (Jack 
E.  Housenger) 

3.  Arizona  Commission  of  Agriculture 
and  Horticulture  for  the  use  of 
methamidophos  on  pistachios  to  control 
leaf-footed  plant  bug  and  Lygus:  April 
11. 1985  to  September  15. 1985.  (Stan 
Austin) 

4.  Arizona  Commission  of  Agriculture 
and  Horticulture  for  the  use  of  acephate 
on  citrus  to  control  resistant  citrus 
thrips:  April  11. 1985  to  October  15, 1985. 
(Jack  E.  Housenger] 

5.  California  Department  of  Food  and 
Agriculture  for  the  use  of  triadimefon  on 
caneberries  to  control  powdery  mildew; 
April  12. 1985  to  December  31. 1985. 
(Stan  Austin) 

6.  California  Department  of  Food  and 
Agriculture  for  the  use  of  acephate  on 
citrus  to  control  resistant  citrus  thrips: 
April  11, 1985  to  October  15, 1985.  (Jack 
E.  Housenger) 

7.  California  Department  of  Food  and 
Agriculture  for  the  use  of  fenamiphos  on 
kiwi  fruit  to  control  nematodes  (root- 
knot  and  lesion):  April  10, 1985  to 
August  30, 1985.  (Gene  Asbury) 

8.  Delaware  Department  of 
Agriculture  for  the  use  of  fenvalerate  on 
carrots  to  control  carrot  weevils:  April  5. 
1985  to  September  30, 1985.  (Jim 
Tompkins) 


9.  Florida  Department  of  Agriculture 
and  Consumer  Services  for  the  use  of 
anilazine  watercress  to  control  leaf  spot: 
September  1,  1985  to  April  30,  1986. 
(Ubby  Welch) 

10.  Louisiana  Department  of 
Agriculture  for  the  use  of  imazaquin  on 
soybeans  to  control  sicklepod;  March  22. 
1985  to  August  15, 1985.  Imazaquin  is  a 
new  chemical  and  in  accordance  with 
Agency  policy  public  comment  was 
solicited  in  a  Notice  of  Receipt 
published  in  the  Federal  Register  of 
February  28, 1985  (50  PR  8190).  The 
Agency  granted  this  emergency 
exemption  after  determining: 

a.  Registered  alternatives  are  not 
effective  in  controlling  sicklepod  in 
soybeans. 

b.  Significant  economic  losses  would 
be  expected  to  result  without  the 
availability  of  an  effective  control. 

c.  Available  data  indicate  that  this  use 
will  not  pose  an  unreasonable  adverse 
effect  to  man  or  the  environment.  (Jack 
E.  Housenger) 

11.  Maryland  Department  of 
Agriculture  for  the  use  of  finvalerate  on 
carrots  to  control  carrot  weevils;  April  5. 
1985  to  September  30. 1985.  (Jim 
Tompkins) 

12.  Maryland  Department  of 
Agriculture  for  the  use  of  anilazine  on 
watercress  to  control  leaf  spot:  April  8. 
1985  to  October  31, 1985.  (Libby  Welch) 

13.  Mississippi  Department  of 
Agriculture  for  the  use  of  imazaquin  on 
soybeans  to  control  sicklepod;  March  22. 
1985  to  August  15, 1985.  Imazaquin  is  a 
new  chemical  and  in  accord^ance  with 
the  Agency  policy  public  comment  was 
solicited  in  a  Notice  of  Receipt 
published  in  the  Federal  Register  of 
February  28. 1985  (50  FR  8190).  The 
Agency  granted  this  emergency 
exemption  after  determining: 

a.  Registered  alternatives,  excluding 
toxaphene,  are  not  effective  in 
controlling  sicklepod  in  soybeans. 
Supplies  of  toxaphene  are  inadequate  to 
treat  all  infested  acreage. 

b.  Significant  economic  losses  would 
be  expected  to  result  without  the 
availability  of  an  effective  control. 

c.  Available  date  indicate  that  this  use 
will  not  pose  an  unreasonable  adverse 
effect  to  man  or  the  environment.  (Jack 
E.  Housenger) 

14.  Montana  Department  of 
Agriculture  for  the  use  of  fenvalerate  on 
sweet  clover  to  control  sweetclover 
weevils;  April  12, 1985  to  December  31. 
1965.  (Jack  E.  Housenger) 

15.  Montana  Department  of 
Agriculture  for  the  use  of  permethrin  on 
small  grains  (barley,  oats,  and  wheat)  to 
control  pale  western  cutworms  and 
army  cutworms;  April  15, 1985  to  June 
30. 1985.  (Jim  Tompkins) 


16.  Ohio  Dep>artment  of  Agriculture  for 
the  use  of  sethoxydim  on  dry  bulb 
onions  grown  on  high  organic  soil  to 
control  grassy  weeds;  April  12. 1985  to 
September  1. 1985.  (Jim  Tompkins) 

17.  Oregon  Department  of  Agriculture 
for  the  use  of  pendimethalin  on  dry  bulb 
onions  grown  on  soils  with  organic 
matter  between  5%-30%  for  preemergent 
weed  control;  April  26. 1985  to  June  30. 
1985.  (JimTompkins) 

18.  Pennsylvania  Department  of 
Agriculture  for  the  use  of  anilazine 
watercress  to  control  leaf  spot;  April  8. 
1985  to  October  31, 1985.  (Libby  Welch) 

19.  West  Virginia  Department  of 
Agriculture  for  the  use  of  anilazine  on 
watercress  to  control  leaf  spot;  April  8. 
1985  to  October  31, 1985.  (Libby  Welch) 

Crisis  exemptions  were  initiated  by 
the: 

1.  Louisiana  Department  of 
Agriculture  on  February  28, 1985.  for  the 
use  of  methyl  bromide  and  calcium 
cyanide  on  bee  hives  to  control  the 
tracheal  bee  mite  in  Iberia  and 
Vermilion  Parishes.  The  need  for  this 
program  has  ended.  (Jack  E.  Housenger) 

2.  Louisiana  Department  of 
Agriculture  on  April  12, 1985,  for  the  use 
of  triadimefon  on  strawberries  to  control 
powdery  mildew.  The  need  for  this 
program  has  ended.  (Jim  Tompkins) 

Authority:  7  U.S.C.  136. 

Dated:  ]uly  25.  1985. 
Susan  H.  Sherman, 

Acting  Director.  Office  of  Pesticide  Programs. 
|FR  Doc.  85-18615  Filed  8-5-85;  8:45  am] 

8ILUN0  COOC  S$60-S0-M 


[OPP-180678;  FRL-2876-11 

Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  granted  specific 
exemptions  for  the  control  of  various 
pests  in  the  21  States  listed  below;  the 
Puerto  Rico  Department  of  Agriculture: 
the  U.S.  Department  of  the  Army,  Corps 
of  Engineers;  and  the  U.S.  Department  of 
Interior.  These  exemptions,  issued 
during  the  months  of  May  and  June,  are 
subject  to  application  and  timing 
restrictions  and  reporting  requirements 
designed  to  protect  the  environment  to 
the  maximum  extent  possible. 
Information  on  these  restrictions  is 
available  from  the  contact  persons  in 
EPA  listed  below. 

DATES:  See  each  specific  exemption  for 
its  effective  dates. 

FOR  FURTHER  INFORMATION  CONTACT: 

See  each  specific  exemption  for  the 
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name  of  the  contact  person.  The 

following  information  applies  to  all 

contact  people: 

By  mail:  Registration  Division  (TS- 
767C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington,  D.C.  20480. 

Office  location  and  telephone  number: 
Rm.  716,  CM  #2. 1921  Jefferson  Davis 
Highway,  Arlington,  VA,  (703-557- 
1192). 

SUPPLEMENTARY  INFORMATION:  EPA  has 

granted  specific  exemptions  to  the: 

1.  Alabama  Department  of  Agriculture 
and  Industries  for  the  use  of  permethrin 
on  watercress  to  control  diamondback 
moth  larvae;  May  13. 1985  to  November 
1, 1985.  (Jim  Tompkins) 

2.  Arkansas  State  Plant  Board  for  the 
use  of  sodium  chlorate  on  wheat  to 
control  abnormal  weed  growth  and 
second  growth;  May  31. 1985  to 
September  30, 1985.  (Jack  E.  Housenger) 

3.  California  Department  of  Food  and 
Agriculture  for  the  use  of  sethoxydim  on 
dry  bulb  onions  to  control  grassy  weeds; 
June  27, 1985  to  September  30, 1985. 
(Gene  Asbury) 

4.  Colorado  Department  of  Agriculture 
for  the  use  of  sethoxydim  on  dry  bulb 
onions  for  post-emergent  control  of 
grasses;  June  10. 1985  to  August  15. 1985. 
(Jim  Tompkins) 

5.  Florida  Department  of  Agriculture 
and  Consumer  Services  for  the  use  of 
permethrin  on  watercress  to  control 
diamondback  moth  larvae;  May  13, 1985 
to  September  1. 1985.  (Jim  Tompkins) 

6.  Idaho  Department  of  Agriculture  for 
the  use  of  metalaxyl  on  hops  to  control 
downy  mildew;  June  3, 1985  to  August 
31. 1985.  (Libby  Welch) 

7.  Louisiana  Department  of 
Agriculture  for  the  use  of  fenvalerate  on 
sorghum  to  control  the  sorghum  midge; 
June  24. 1985  to  September  30. 1985.  (Jim 
Tompkins) 

8.  Maryland  Department  of 
Agriculture  for  the  use  of  permethrin  on 
watercress  to  control  diamondback 
moth  larvae;  May  13. 1985  to  November 
1, 1985.  (Jim  Tompkins) 

9.  Maryland  Department  of 
Agriculture  for  the  use  of  fenamiphos  on 
strawberry  nursery  stock  plants  to 
control  rootknot  nematodes;  June  4, 1985 
to  July  15. 1985.  (Libby  Welch) 

10.  Minnesota  Department  of 
Agriculture  for  the  use  of  metalaxyl  on 
sunflower  seeds  to  control  3owny 
mildew;  May  31, 1985  to  June  30, 1985. 
(Jack  E.  Housenger) 

11.  New  Jersey  Department  of 
Environmental  Protection  for  the  use  of 
fenvalerate  on  carrots  for  processing  to 
control  carrot  weevils;  June  4, 1985  to 
September  30. 1985.  (Jack  E.  Housenger) 

12.  New  jersey  Department  of 
Environmental  Protection  for  the  use  of 


sethoxydim  on  lettuce,  cabbage, 
cucumbers  and  cantaloupes  to  control 
annual  grasses;  June  10, 1985  to  October 
1, 1985.  (Gene  Asbury) 

13.  New  Jersey  Department  of 
Environmental  Protection  for  the  use  of 
sethoxydim  on  dry  bulb  onions  to 
control  annual  grasses;  June  10, 1985  to 
October  1, 1985.  (Gene  Asbury) 

14.  New  York  Department  of 
Environmental  Conservation  for  the  use 
of  sodium  fluoaluminate  on  potatoes  to 
control  Colorado  potato  beetles;  May  17, 
1985  to  May  30, 1985.  (Libby  Welch) 

15.  New  York  Department  of 
Environmental  Conservation  for  the  use 
of  vinclozolin  on  snap  beans  to  control 
gray  mold;  June  17, 1985  to  September 
15, 1985.  (Stan  Austin) 

16.  North  Dakota  Department  of      "   ' 
Agriculture  for  the  use  of  metalaxyl  on 
sunflower  seeds  to  control  downy 
mildew;  May  31, 1985  to  June  30, 1985. 
(Jack  E.  Housenger) 

17.  Ohio  Department  of  Agriculture  for 
the  use  of  chlorpropham  on  lettuce, 
endive,  and  escarole  to  control  common 
purslane;  redroot,  pigweed. 
Pennsylvania  smartweed  and  fall 
panicum;  June  4, 1985  to  September  15, 
1985.  (Libby  Welch) 

18.  Oregon  Department  of  Agriculture 
for  the  use  of  vinclozolin  on  snap  beans 
to  control  gray  mold;  May  15, 1985  to 
September  15, 1985.  (Stan  Austin) 

19.  Oregon  Department  of  Agriculture 
for  the  use  of  iprodione  on  caneberries 
to  control  Botrytis  fruit  rot  May  29, 1985 
to  September  30, 1985.  (Gene  Asbury) 

20.  Oregon  Department  of  Agriculture 
for  the  use  of  metalaxyl  on  hops  to 
control  downy  mildew;  June  3, 1985  to 
August  31,1985.  (Ubby  Welch) 

21.  Pennsylvania  Department  of 
Agriculture  for  the  use  of  permethrin  on 
watercress  to  control  diamondback 
moth  larvae;  May  13, 1985  to  November 
1, 1985.  (Jim  Tompkins) 

22.  Puerto  Rico  Department  of 
Agriculture  for  the  use  of  amitraz  on 
cattle  (dairy  and  beef)  and  goats  to 
control  Boophilus  microplus  and 
Amblyomma  variegatum;  May  27, 1985 
to  May  27, 1986.  (Jack  E.  Housenger) 

23.  Rhode  Island  Department  of 
Environmental  Management  for  the  use 
of  sodium  fluoaluminate  on  potatoes  to 
control  Colorado  potato  beetles;  May  17, 
1985  to  Septeber  30, 1985.  (Libby  Welch) 

24.  South  Dakota  Department  of 
Agriculture  for  the  use  of  metalaxyl  on 
sunflower  seeds  to  control  downy 
mildew;  May  31, 1985  to  June  30, 1985. 
(Jack  E.  Housenger) 

25.  Texas  Department  of  Agriculture 
for  the  use  of  fenvalerate  on  sorghum  to 
control  sorghum  midges;  May  29, 1985  to 
September  15, 1985.  (Jim  Tompkins) 


26.  Texas  Department  of  Agriculture 
for  the  use  of  sodium  chlorate  on  wheat 
to  control  abnormal  weed  growth  and 
second  growth;  May  31, 1985  to 
September  30, 1985.  (Jack  E.  Housenger) 

27.  U.S.  Department  of  the  Army. 
Corps  of  Engineers,  for  the  use  of  2.4-0 
in  Osoyoos  Lake  and  Pend  Oreille  River 
in  Washington  State  to  control  Eurasian 
milfoil;  June  19. 1985  to  November  1, 
1985.  (Jim  Tompkins) 

28.  U.S.  Department  of  the  Interior  for 
the  use  of  sodium  cyanide  in  the  M-44 
device  to  remove  coyotes  and  red  foxet 
which  threaten  the  endangered 
whooping  crane  in  Gray's  Lake  Naticmal 
Wildlife  Refuge  in  Idaho  and  to  remove 
coyotes  and  foxes  which  threaten  the 
endangered  Mississippi  sandhill  crane 
in  the  Mississippi  Sandhill  Crane 
National  Wildlife  Refuge;  May  29. 1965 
to  May  28, 1986.  (Jack  E.  Housenger) 

29.  Washington  Department  of 
Agriculture  for  the  use  of  vinclozolin  on 
caneberries  to  control  Botrytis  fruit  rot 
May  15. 1985  to  July  31, 1985.  (Gene 
Asbury) 

30.  Washington  Department  of 
Agriculture  for  the  use  of  vinclozolin  on 
snap  beans  to  control  gray  mold;  May 
15, 1985  to  September  15. 1985.  (Stan 
Austin) 

31.  Washington  Department  of 
Agriculture  for  the  use  of  sethoxydim  on 
green  peas  to  control  annual  ryegrass; 
May  15. 1985  to  June  20, 1985.  Uack  E. 
Housenger) 

32.  Washington  Department  of 
Agriculture  for  the  use  of  iprodione  on 
potatoes  to  control  sclerotinia;  |une  2&, 
1985  to  July  31. 1985.  (Jim  Tompkins) 

33.  Washington  Department  of 
Agriculture  for  the  use  of  metalaxyl  oo 
hops  to  control  do%vny  mildew;  June  3. 
1985  to  August  31. 1985.  (Libby  Welch) 

34.  West  Virginia  Department  of 
Agriculture  for  the  use  of  permethrin  on 
watercress  to  control  diamondback 
moth  larvae;  May  13, 1985  to  Novembo' 
1, 1985.  (Jim  Tompkins) 

35.  Wisconsin  Department  of 
Agriculture.  Trade,  and  Consumer 
Protection  for  the  use  of  sethoxydim  on 
dry  bulb  onions  grown  on  high  organic 
soils  to  control  grasses;  May  17. 1985  to 
August  15, 1985.  (Jim  Tompkins) 

36.  Wisconsin  Department  of 
Agriculture,  Trade,  and  Consumer 
Protection  for  the  use  of  metolachlor  on 
dry  bulb  onions  grown  on  high  organic 
soils  to  control  grasses;  May  17. 1985  to 
August  15. 1985.  Uim  Tompkins) 

Authority:  7  U.S.C  136. 
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Dated:  July  25. 1985. 
Sumo  H.  SlMnnan, 

Actimg  Director.  Office  of  Pesticide  Programs. 

|FR  Doc.  85-18616  Filed  8-5-85:  8:45  am) 
MLUNQ  coot  UaO-SIMI 

[OPP-50«3«  PH-FRL  2877-3) 

Issuance  of  Experimental  Use  Pennlts 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  granted 
experimental  use  permits  to  the 
following  applicants.  These  permits  are 
in  accordance  with,  and  subject  to.  the 
provisions  of  40  CFR  Part  172,  which 
defines  EPA  procedures  with  respect  to 
the  use  of  pesticides  for  experimental 
purposes. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail,  the  product  manager  cited  in 
each  experimental  use  permit  at  the 
address  below:  Registration  Division 
(TS-767C),  OfTice  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St..  SW.,  Washington, 
D.C.  20460. 

In  person  or  by  telephone:  Contact  the 
product  manager  at  the  following 
address  at  the  office  location  or 
telephone  number  cited  in  each 
experimental  use  permit:  1921 
Jefferson  Davis  Highway,  Arlington. 
VA. 

SUPPLEMENTARY  INFORMATION:  EPA  has 

issued  the  following  experimental  use 
permits:. 

7969-EUP-22.  Issuance.  BASF 
Wyandotte  Corporation.  100  Cherry  Hill 
Road,  Parsippany,  NJ  07054.  This 
experimental  use  permit  allows  the  use 
of  662.4  pounds  of  the  herbicides  2.4- 
dichlorophenoxyacetic  acid  and 
sethoxydim  on  soybeans  to  evaluate  the 
control  of  various  weeds.  A  total  of 
1,104  acres  are  involved;  the  program  is 
authorized  only  in  the  State  of 
Arkansas,  Arizona.  Georgia,  Illinois, 
Indiana,  Iowa,  Kansas.  Kentucky, 
Michigan,  Minnesota,  Mississippi, 
Missouri,  Nebraska.  New  Jersey,  New 
York,  North  Carolina,  North  Dakota. 
Ohio.  Louisiana,  South  Carolina,  South 
Dakota,  Tennessee,  Texas,  Virginia,  and 
Wisconsin.  The  experimental  use  permit 
Ts  effective  from  June  11, 1985  to  June  11, 
1986.  This  permit  is  issued  with  the 
limitation  that  all  treated  crops  are 
destroyed  or  used  for  research  purposes 
only.  (Richard  Mountfort,  PM  23,  Rm 
237.  CM#2,  (703-557-1830)) 

464-EUP-76.  Extension.  Dow 
Chemical  U.S.A.,  P.O.  Box  1706, 
Midland,  MI  48640.  This  experimental 


use  permit  allows  the  use  of  3,600 
pounds  of  the  insecticide  chlorpyrifos  on 
cotton  to  evaluate  the  control  of  various 
insects.  A  total  of  720  acres  are 
involved:  the  program  is  authorized  only 
in  the  States  of  Arizona  and  California. 
The  experimental  use  permit  is  effective 
from  May  29, 1985  to  May  29, 1986.  (Jay 
Ellenberger,  PM  12,  Rm.  202,  CM»2, 
(703-557-2386)) 

50658-EUR-l.  Issuance.  Merck  Sharp 
and  Dohme  Research  Laboratories, 
Hillsborough  Road,  Three  Bridges,  NJ 
08887.  This  experimental  use  permit 
allows  the  use  of  13.5  pounds  of  the 
insecticide  abamectin  on  citrus  trees  to 
evaluate  the  control  of  various  citrus 
pests.  A  total  of  180  acres  are  involved: 
the  program  is  authorized  only  in  the 
States  of  Arizona,  California,  Florida, 
and  Texas.  The  experimental  use  permit 
is  effective  from  May  1, 1985  to 
December  31, 1985.  This  permit  is  issued 
with  the  limitation  that  treated  citrus 
must  not  be  used  for  human  or  animal 
consumption.  (George  LaRocca,  PM  15, 
Rm.  CM#2,  (703-557-2400)) 

3125-EUP-188.  Issuance.  Mobay 
Chemical  Corporation,  Hawthorn  Road, 
Kansas  City,  MO  64120.  This 
experimental  use  permit  allows  the  use 
of  6,848  pounds  of  the  insecticide 
cyano(4-fluoro-3-phenoxphenyl)methyI 
3(2,2-diclorethenyl)-2.2- 
dimethylcyclopropanecarboxylate  on 
cotton,  peanuts,  and  soybeans  to 
evaluate  the  control  of  various  insects. 
A  total  of  9,315  acres  are  involved;  the 
program  is  authorized  only  in  the  States 
of  Alabama,  Arizona,  Arkansas, 
California,  Florida,  Georgia,  Louisiana, 
Mississippi,  Missouri,  North  Carolina, 
New  Mexico.  Oklahoma,  South 
Carolina,  Tennessee,  Texas,  and 
Virginia.  The  experimental  use  permit  is 
effective  from  April  21, 1985  to  April  21, 
1986.  Temporary  tolerances  for  residues 
of  the  active  ingredient  in  or  on 
cottonseed,  cottonseed  hulls,  peanuts, 
and  soybeans  (forage,  hay.  straw,  and 
oil)  have  been  established.  (Timothy 
Gardner,  PM  17,  Rm.  207,  CM«2.  (703- 
557-2690)) 

3125-EUP-190.  Issuance.  Mobay 
Chemical  Corporation,  Hawthorn  Road, 
Kansas  City,  MO  64120.  This 
experimental  use  permit  allows  the  use 
of  4,236  pounds  of  insecticide  cyano(4- 
fluoro-3-phenoxyphenyl)methyl  3(2,2- 
dichlorethenyl)-2.2- 
dimethylcyclopropanecarboxylate  on 
Field  com,  including  popcorn,  sweet 
corn,  and  potatoes  to  evaluate  the 
control  of  various  insects.  A  total  of 
9,755  acres  are  involved:  the  program  is 
authorized  only  in  the  States  of 
Alabama,  Arizona,  California,  Colorado. 
Delaware,  Florida,  Georgia,  Idaho, 
Illinois,  Indiana.  Iowa,  Kansas.  Maine, 


Maryland,  Michigan,  Minnesota, 
Missouri,  Montana,  Nebraska,  Nevada, 
New  Jersey,  New  Mexico,  New  York, 
North  Carolina,  North  Dakota,  Ohio, 
Oklahoma,  Oregon,  Pennsylvania,  South 
Carolina,  Texas,  Utah,  Virginia, 
Washington,  and  Wisconsin.  The 
experimental  use  permit  is  effective 
from  May  21, 1985  to  May  21, 1986. 
Temporary  tolerances  for  residues  of  the 
active  ingredient  in  or  on  field  and 
sweet  com.  dry  com  fodder,  green  com 
forage,  and  potatoes  have  been 
established.  (Timothy  Gardner,  PM  17. 
Rm.  207,  CM#2,  (703-557-2690)) 

284-EUP-72.  Issuance.  Union  Carbide 
Agricultural  Products  Company.  P.O. 
Box  12014,  TW.  Alexander  Drive, 
Research  Triangle  Park.  NC  27709.  This 
experimental  use  permit  allows  the  use 
of  384  pounds  of  the  plant  growth 
regulator  ethephon  on  popcorn  to  reduce 
lodging.  A  total  of  1,000  acres  are 
involved;  the  program  is  authorized  only 
in  the  State  of  Illinois,  Indiana,  Iowa, 
Kansas,  Kentucky,  Michigan,  Minnesota. 
Missouri,  Nebraska,  Ohio,  South 
Dakota,  and  Wisconsin.  The 
experimental  use  permit  is  effective 
from  May  23, 1985  to  May  23, 1986.  A 
temporary  tolerance  for  residues  of  the 
active  ingredient  in  or  on  popcorn  has 
been  established.  (Robert  Taylor,  PM  25. 
Rm.  245,  CM#2,  (703-557-1800)) 

Persons  wishing  to  review  these 
experimental  use  permits  are  referred  to 
the  designated  product  managers. 
Inquiries  concerning  these  permtis 
should  be  directed  to  the  persons  cited 
above.  It  is  suggested  that  interested 
persons  call  before  visiting  the  EPA 
office,  so  that  the  appropriate  file  may 
be  made  available  for  inspection 
purposes  from  8:00  a.m.  to  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

Authority:  7  U.S.C.  138c. 
Dated;  July  25, 1985. 
Douglas  D.  Camii). 

Director,  Registration  Division.  Office  of 

Pesticide  Programs. 

[FR  Doc.  85-18817  Filed  8-5-85;  8:45  am] 

B4LLINO  CODE  65M-SO-M 


IOPTS-59198A;  TSH-FRL  2877-21 

Certain  Cheryicals;  Approval  of  Test 
Marketing  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  EPA's 
approval  of  an  application  for  a  test 
marketing  exemption  (TME)  under 
section  5(h)(6)  of  the  Toxic  Substances 


Federal  Register  /  Vol.  50.  No.  151  /  Tuesday.  August  6.  1985  /  Notices 31771 


Control  Act  (TSCA).  TME-85-53.  The 
test  marketing  conditions  are  described 
below. 

EFFECTIVE  DATE:  July  29,  1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Candy  Brassard.  Premanufacture  Notice 
Management  Branch.  Chemical  Control 
Division  (TS  -794),  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  Rm.  E-609C,  401  M  St.,  SW., 
Washington.  D.C.  20460,  (202-382-3394). 

SUPPLEMENTARY  INFORMATION:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment.  EPA  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 
marketing  exemption  upon  receipt  of 
new  information  which  casts  significant 
doubt  on  its  finding  that  the  test 
marketing  activity  will  not  present  any 
unreasonable  risk  of  injury. 

EPA  hereby  approves  TME-85-53. 
EPA  has  determined  that  test  marketing 
of  the  new  chemical  substance 
described  below,  under  the  conditions 
set  out  in  the  TME  application,  and  for 
the  time  period  and  restrictions  (if  any) 
specified  below,  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment.  Production  volume, 
use,  and  the  number  of  customers  must 
not  exceed  that  specified  in  the 
application.  All  other  conditions  and 
restrictions  described  in  the  application 
and  in  this  notice  must  be  met. 

The  following  additional  restrictions 
apply  to  TME-85-53.  A  bill  of  lading 
accompanying  each  shipment  must  state 
that  use  of  the  substance  is  restricted  to 
that  approved  in  the  TME.  In  addition, 
the  Company  shall  maintain  the 
following  records  until  five  years  after 
the  dates  they  are  created,  and  shall 
make  them  available  for  inspection  or 
copying  in  accordance  with  section  11  of 
TSCA: 

1.  The  applicant  must  maintain 
records  of  the  quantity  of  the  TME 
substance  manufactured  and  must  make 
these  records  available  to  EPA  upon 
request. 

2.  The  applicant  must  maintain 
records  of  the  dates  of  shipment  to  each 
customer  and  the  quantities  supplied  in 
each  shipment,  and  must  make  these 
records  available  to  EPA  upon  request. 


3.  The  applicant  must  maintain  copies 
of  the  bill  of  lading  that  accompanies 
each  shipment  of  the  TME  substance. 

T85-53 

Date  of  Receipt-  June  20, 1985. 

Notice  of  Receipt:  June  28. 1985  (50  FR 
26840). 

Applicant:  CP  Chemicals.  Inc. 

Chemcial:  (S)  Copper  (2t) 
Methanesulfonate. 

Use:  (S)  For  customer  evaluation  as  an 
improvement  on  other  copper  salts  in 
electroplating  operations. 

Production  Volume:  4,545  Kilograms. 

Number  of  Customers:  Six. 

Worker  Exposure:  Manufacture:  a 
total  of  4  workers  at  1  site  for  up  to  3 
hours  per  day,  20  days  per  year.  Use:  a 
total  of  6  workers  per  site,  at  6  sites  for 
up  to  8  hours  per  day,  28  days  per  year. 

Toxicity  Data:  No  data  submitted. 

Test  Marketing  Period:  One  year. 

Commencing  on:  July  29. 1985. 

Risk  Assessment  EPA  identified  no 
significant  health  or  environmental 
concerns.  Therefore,  the  test  market 
substance  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment. 

Public  Comments:  None. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
come  to  its  attention  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
any  unreasonable  risk  of  injury  to  health 
or  the  environment. 

Dated:  July  29. 1985. 
Don  R.  Clay. 

Director,  Office  of  Toxic  Substances. 
[FR  Doc.  85-18591  Filed  8-5-85;  8:45  amj 

BIUJNO  CODE  S560-50-M 


IOPP-31059A;  PH-FRL  2876-9] 

Caschem,  Inc.;  Pesticide  Product 
Registration 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  document  announces  the 
conditional  registration  of  the  pesticide 
product  Solricin(g)  135  as  an  algaecide 
for  use  in  catfish  ponds.  This  notice  is  in 
accordance  with  FIFRA. 
FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  Richard  Mountfort.  Product 
Manager  (PM)  23,  Registration 
Division  {TS-767C).  Office  of  Pesticide 
Programs,  401  M  St.,  SW..« 
Washington,  DC  20460. 

Office  location  and  telephone  number 
Rm.  237,  TS-767C,  Environmental 


Protection  Agency,  1921  Jefferson 
Davis  Hwy,  Arlington.  VA  22202, 
(703-557-1830). 

SUPPLEMENTARY  INFORaiATION:  EPA 

issued  a  notice,  published  in  the  Federal 
Register  of  December  22. 1982  (47  FR 
57130).  which  announced  that  the 
University  of  Southern  Mississippi.  PC 
Box  5024,  Southern  Station.  Hattiesbui^g. 
MS  39406,  had  submitted  an  application 
to  conditionally  register  the  pesticide 
product  Selecticide.  File  Symbol  48531- 
R.  containing  the  active  ingredient 
potassium  ricinoleate  at  50  percent  The 
University  subsequently  withdrew  the 
application. 

An  application  for  the  pesticide  was 
subsequently  applied  for  by  Caschem. 
Inc.,  40  Ave..  A,  Bayonne,  NJ  07002,  and 
was  conditionally  approved.  May  24. 
1985  for  registration  as  Solricin®  135, 
under  EPA  Reg.  No.  53220-1,  containing 
35  percent  of  the  active  ingredient 
potassium  ricinoleate. 

The  registration  involves  a  changed 
use  pattern  for  use  as  an  algaecide  in 
catfish  ponds. 

In  accordance  with  section  3(c)(2)  of 
FIFRA.  a  copy  of  the  approved  label  and 
the  list  of  data  references  used  to 
support  registration  are  available  for 
public  inspection  in  the  office  of  the 
Product  Manager.  The  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA,  are  available  for  public 
inspection  in  the  Ingram  Management 
and  Support  Division  (TS-757C).  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  236,  CM  #2. 
Arlington.  VA  22202  (703-557-3282). 
Request  for  data  must  be  made  in 
accordance  with  the  provisions  of  the 
Freedom  of  Information  Act  and  must  be 
addressed  to  the  Freedom  of 
Information  Office  (A-101),  401  M  St, 
SW.,  Washington,  DC  20460. 

Such  requests  should:  (1)  Identify  the 
product  name  and  registration  number 
and  (2)  specify  the  data  or  information 
desired. 

Authority:  7  U.S.C  136. 

Dated:  July  29. 1985. 
Steve  Sdiatzow. 

Director,  Office  of  Pesticide  Programs. 
[FR  Doc  85-18613  Filed  8-5-85:  8:45  am) 

BILUNG  CODE  CSSO-SO-M 


[OPP-30255;  PH-FRL  2877-1 J 

Certain  Companies;  Applications  to 
Register  Pesticide  Products 

agency:  Environmental  Protection 
Agency  (EPA). 
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action:  Notice. 


SUNMIARY:  This  notice  announces  receipt 
of  applications  to  register  a  pesticide 
products  containing;  an  active  ingredient 
not  included  in  any  previously 
registered  product  and  a  product 
involving  a  changed  use  pattern 
pursuant  to  the  provisions  of  section 
3(c)(4)  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA). 
as  amended. 

DATE  Comment  by  September  5, 1965. 
AOORESS:  By  mail  submit  comments 
identified  by  the  document  control 
number  [OPP-302551  and  the 
registration/file  number,  attention 
Product  Manager  (PM)  named  in  each 
application  at  the  following  address: 
Information  Services  Section  (TS-757C). 
Program  Management  and  Support 
Division.  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460. 
In  person,  bring  comments  to: 
Environmental  Protection  Agency. 
Rm.  236,  CM*2. 1921  Jefferson  Davis 
Highway,  Arlington.  VA  22202. 
Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record, 
information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter.  All 
written  comments  will  be  available  for 
public  inspection  in  Rm.  236  at  the 
address  given  above,  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

FOR  FUfTTHER  INFORMATION  CONTACT 
By  mail;  Registration  Division  (TS- 
767C).  Attn:  (Product  Manager  (PM) 
named  in  each  registration).  Office  of 
Pesticide  Programs,  401  M  St.,  SW.. 
Washington,  DC  20460. 
In  person:  Contact  the  PM  named  in 
each  registration  at  the  following 
office  location/telephone  numben 


Product 
managw 

OWice  location/ 
MaphonaNa 

Addrat* 

PM  IS.  George 

PM23.  Rchard 
Motntfort. 

Rm  204.  CM#2 
(703-567-2400) 

Rm.  237.  CM#2 
(703-557-1830) 

EPA.  1921 
Jefferson  Devis 
Hwy.  Arlington. 
VA  22202. 
Da 

SUPPLEMENTARY  INFORMATION:  EPA 
received  applications  as  follows  to 


register  a  pesticide  product  containing 
an  active  ingredient  not  included  in  any 
previously  registered  product  and  a 
product  involving  a  changed  use  pattern 
pursuant  to  the  provisions  of  section 
3(c)(4)  of  FIFRA.  Notice  of  receipt  of 
these  applications  does  not  imply  a 
decision  by  the  Agency  on  the 
applications. 

I.  Product  Containing  an  Active 
Ingredient  Not  Included  in  Any 
Previously  Registered  Product 

File  Symbol:  352-UUE.  Applicant:  RI. 
du  Pont  de  Nemours  and  Co.. 
Wilmington.  DE  19897.  Product  name: 
Du  Pont  Savey'™  Miticide.  Insecticide. 
Active  ingredient:  Trans-5-(4- 
chlorophenyl)W-cyclohexyl-4-methyl-2- 
oxothiazolidine-3-carboxamide  50%. 
Proposed  classification/Use:  General. 
Its  50%  wettable  powder  formulation  is 
applied  as  a  spray  to  control  mites  on 
apples.  (PM  15). 

II.  Product  Involving  a  Changed  Use 
Pattern 

File  Symbol:  239-ELGR.  Applicant; 
Chevron  Chemical  Co..  940  Hensley  St.. 
Richmond.  CA  94804.  Product  name: 
Grass-B-Gon  Crass  Killer.  Herbicide. 
Active  ingredient:  Fluazifop-butyl 
(butyl(RS)-2-|4-]l5-(trifluoromefhyl)-2- 
pyridinyljoxyljphenoxyl  proponoate 
0.50%.  Proposed  classification/Use: 
General.  To  add  to  its  presently 
registered  terrestrial  food  crop  and 
noncrop  uses  a  new  domestic  outdoor 
use.  (PM  23) 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  announced  in  the 
Federal  Register.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved. 

Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  fmal  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  application. 

Written  comments  filed  pursuant  to 
this  notice,  will  be  available  in  the 
Program  Management  and  Support 
Division  (PMSD)  office  at  the  address 
provided  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays.  It 
is  suggested  that  persons  interested  in 
reviewing  the  application  file,  telephone 
the  PMSD  office  (703-557-3262).  to 
ensure  that  the  file  is  available  on  the  ' 
date  of  intended  visit. 


Authority:  7  U.S.C  138. 

Dated:  July  30.  1985. 
Douglas  D.  Campt. 

Director,  Registration  Division.  Office  of 
Pesticide  Program*. 

|FR  Doc  85-18614  Filed  8-5-85:  8:45  am  J 

BILUMQ  CODE  «W0  »0  M 


IPF-414;  FRL-287S-5] 

Certain  Companies;  Patttckf* 
Tolerance  Petitions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

summary:  EPA  has  received  pesticide 

and  feed  additive  petitions  relating  to 
the  establishment  and/or  amendment  of 
tolerances  for  certain  pesticide 
chemicals  in  or  on  certain  raw 
agricultural  commodities. 

ADl>RESS:  By  mail,  submit  comments 
identified  by  the  document  control 
number  |PF-414|  and  the  petition 
number,  attention  Product  Manager 
(PM)  named  in  each  petition,  at  the 
following  address: 

Information  Services  Section  (TS-757C), 
Program  Management  and  Support 
Division,  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St..  SW.,  Washington.  DC  20460. 

In  person,  bring  comments  to: 
Information  Services  Section  (TS- 
757C).  Rm.  236.  CM#2. 1921  Jefferson 
Davis  Highway.  Arlington.  VA  2220Z 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  of  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  th6  comment  that  does  not 
contain  Cfil  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  filed  in  response  to  this 
notice  will  be  available  for  public 
inspection  in  the  Information  Services 
Section  office  at  the  address  given 
above,  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  Registration  Division  (TS- 
767C),  Attn:  (Product  Manager  (PM) 
named  in  each  petition). 
Environmental  Protection  Agency. 
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Office  of  Pesticide  F^ograms,  401  M 
St.,  SW..  Washington,  DC  2046a 

In  person:  Contact  the  PM  named  in 
each  petition  at  the  following  office 
location/telephone  number: 


Product  manager 

OTfioa  loca^on/ 
Maphona  numbar 

Addresa 

PM-l5.Gao(g«U 

Rm.  204,  CM#2 

&>K  »«21 

Roeca. 

(7O3-SS7-2400 

VA  22202. 

PM-16,  WiMam 

nm  J11.CMfl>2 

Do 

MWw. 

{7O»'S57-2e00 

PM-17.  TimotfiyA. 

Rm  207.  CM#2 

Oo 

Gardnar. 

(703-557-2890 

PM-2a<«dU*tf 

Rat  247.  CMII2 

Oo 

Mountfort 

<703-557-1830. 

SUPPLEMtNTAIIV  MFORMAHON:  EPA  has 

received  pesticide  {PP)  and  feed 
additive  (FAP)  petitions  relating  to  the 
establishment  and/or  amendment  of 
tolerances  for  certain  pesticide 
chemicals  in  or  on  certain  agricultural 
commodities. 

I.  Initial  Filings 

1.  PP5F3254.  E.I.  Du  Pont  de  Nemours 
&  Co.,  Inc.,  Agricultural  Chemicals 
Department.  Walkers  Mill  Building. 
Barley  Mill  Plaza,  Wilmington,  DE  19898. 
Proposes  amending  40  CFR  Part  180  by 
establishing  tolerances  for  the  residues 
of  the  insecticide  trans-5-(4- 
chlorophenyl)-A^-cyclohexyl-4-methyl-2- 
oxothiazolidine-3-carboxamide  in  or  on 
the  following  commodities. 


OonvnodKias 


Apptaa _ - 

Fal  o4  LflWc  goats,  hogs,  hocsas,  and  stiaap 

Kidney  o(  cane,  goati.  hogt.  horaet.  and  aheap 

Liver  ol  caBle.  goats,  nogs,  horses,  and  sheep 

Meal  of  cattle,  goats,  hogs,  horses,  and  sheep 

Meal  byproducts  <axcepA  tor  liwar  and  todneyt  ol 
cattle  goats,  hogs  horses  aiKl  sheep 


par 

fnNfion 


0.5 
01 
02 

1.0 
O05 

at 

0.06 


The  proposed  analytical  method  for 
determining  residues  is  high-pressure 
liquid  chroi^atography  with  an  ultra 
violet  detector.  PM-15 

2.  FAP5H54d9.  E.I.  Du  Pont  de 
Nemours  &  Co.  Proposes  amending  21 
CFR  Part  561  by  establishing  a 
regulation  permitting  residues  of  the 
above  insecticide  in  or  apple  pomace  at 
10.0  ppm.  Pm-15 

3.  PP  5F3231.  Chevron  Chemical  Co.. 
940  Hensly  St.  Richmond,  CA  94804. 
Proposes  amending  40  CFR  Part  180  by 
establishing  tolerances  for  the  combined 
residues  of  the  insecticide  acephate  and 
its  metabolite  methamidophos  in  or  on 
the  commodities  as  follows. 


Ooffifflorlttaa 


Corv^  ioraga.. 


Com.  gram. 

Com.  <kamal  plus  oob  tuMh  liMk 


•  WO 
0.1 
1.« 


■  0<  which  no  >Tx»«  Mian  1  ppo<«  mathamdophoa. 

The  proposed  analjiical  method  for 
determining  residues  is  a  gas 
chromatographic  procedure  equipped 
with  a  rubidium  sulfate  thermionic 
detector.  PM-18 

II.  Amended  Petitions 

1.  PP  4F3094.  EPA  issued  a  noUce 
published  in  the  Federal  Register  of  July 
18, 1984  (49  FR  29134),  which  announced 
that  Elanco  Products  Co-  740  South 
Alabama  St.  Indianapolis.  IN  46285.  had 
submitted  PP  4F3094  to  the  Agency 
proposing  to  amend  40  CFR  180.416  by 
establishing  tolerances  for  residues  of 
the  herbicide  ethaifluralin  (Ai'-ethyl-A^-{2- 
methyl-2-propenyl)-2,6-dinitro-4- 
(trifluoromethyl)benzeiiamine)  in  or  on 
the  commodities  peanut  hulls  and 
nutmeats  at  0.05  ppm. 

Elanco  Products  Co.  has  amended  the 
petition  by  adding  the  commodities 
meat,  fat,  and  meat  by-products 
(including  liver  and  kidney]  of  cattle, 
goats,  hogs,  horses  and  sheep  at  0.05 
ppm  and  milk  at  0.05  ppm.  The  proposed 
analjiical  method  for  determining 
residues  is  gas  chromatography  using  an 
electron  detector.  PM-23 

2.  PP3F2824.  EPA  issued  a  notice 
published  in  the  Federal  Register  of 
December  5, 1984  (49  FR  47549),  which 
announced  that  the  FMC  Corp.,  2000 
Market  St.,  Philadelphia,  PA  19103.  had 
submitted  PP  3F2824  to  the  Agency 
proposing  to  amend  40  CFR  180.418  by 
revising  the  tolerance  expression  for  the 
insecticide  cypermethrin  to  now  read  as 
follows:  cypermethrin  {(-»-)  alphacyano- 
(3-phenoxyphenyl)methyl  {±)  cis.trans- 
3-(2.2-dichloroethenyl)-2,2- 
dimethylcyclopropanecarboxylatej  and 
its  metabolites  3-PB  acid  and  DCVA 
(sum  of  cypermethrin  plus  metabolites) 
in  or  on  the  commodity  lettuce  at  4.0 
ppm. 

FMC  has  amended  the  petition  by 
increasing  the  tolerance  level  on  lettuce 
from  4.0  ppm  to  10.0  ppm.  The  proposed 
analytical  method  for  determining 
residues  is  gas  chromatography.  PM-17 

Authority:  21  U.S.C.  346a  and  348. 

Dated:  July  29. 1985. 
Douglas  D.  Campt, 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 
\VR  Doc.  85-18612  Filed  fr-»-8S:  8:45  am) 

BUXING  CODE  OSM-SIMi 


FEDERAL  COMMUNICATfONS 
COMNHSStON 

Public  Information  Collection 
Requirement  Sutimitted  to  Office  of 
Management  and  Budget  for  Review 

July  3a  198S. 

The  Federal  Comraunications 
Commission  has  submitted  the  follotiring 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1960. 
Pub.  L  96-^11. 

Copies  of  the  submission  are 
available  from  Jerry  Cowden.  Federal 
Communications  Commission.  (202)  632- 
7513.  Persons  wishing  to  comment  on 
this  information  collection  should 
contact  David  Reed.  OfDce  of 
Management  and  Budget.  Room  323S 
NEOB,  Washington  D.C.  20503,  (202) 
395-7231. 

OMB  Number:  None 

Title:  Section  25.391.  Qualifications  of 

Domestic  Satellite  ^ace  Station 

Licensees 
Action:  New  collection 
Respondents:  Domestic  flxed-satellite 

applicants 
Estimated  Annual  Burden:  25  Responses: 

25.000  Hours. 
William  |.  Tricarico, 
Secretary.  Federal  Communications 
Commission. 

[FR  Doc.  85-18628  Filed  8-5-85:  8:45  am] 

BILUNG  CODE  87t3-01-« 

Public  Information  Collection 
Requirement  Sut>nnitted  to  Office  of 
Management  and  Budget  for  Review 

July  30. 1985. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L.  96-511. 

Copies  of  this  submission  are 
available  from  the  Commission  by 
calling  Doris  R.  Peacock.  (202)  632-7513. 
Persons  wishing  to  comment  on  any 
information  collection  should  contact 
David  Reed.  Office  of  Mana^ment  and 
Budget  Room  3235  NEOa  Washington. 
D.C.  20503,  (202)  395-7231. 

OMB  No.:  3060-0046 

Title:  Application  for  New  or  Modified 

Common  Carrier  Radio  Station 

Authorization  Under  Part  22 
Form  No.:  FCC  401  (Computer-generated 

facsimile). 

The  Commission  has  aimounced  a 
proposal  to  accept  computer-generated 
FCC  401  applications  in  lieu  of  the 
preprinted  forms.  These  facsimiles  will 
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require  prior  Commission  approval  of 
the  format  and  a  completed  sample.  It  is 
anticipated  that  the  burden  associated 
with  the  creation,  preparation  and 
submission  of  the  facsimiles  will  be 
offset  by  a  decreased  burden  in  the 
actual  application  submissions. 
Therefore,  the  estimated  annual  burden 
for  the  FCC  401  remains  the  same:  5,000 
Responses;  40,000  Hours. 
William }.  Tricarico. 

Secretary.  Federal  Communications 
Commission. 

[FR  Doc.  85-18629  Filed  8-5-85;  8:45  am) 

BIUJNQ  COOC  (712-01-11 


FEDERAL  RESERVE  SYSTEM 

Central  Fkleilty  Banks,  Inc^  et  al^ 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
heu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  August 
28.1985. 

A.  Federal  Reserve  Bank  of  Riclunond 
(Lloyd  W.  Bostian,  Jr..  Vice  President) 
701  East  Byrd  Street,  Richmond.  Virginia 
23261: 

1.  Central  Fidelity  Banks,  Inc., 
Richmond.  Virginia;  to  acquire  100 
percent  of  the  voting  shares  of  Central 
Fidelity  Bank.  N.A.,  Richmond,  Virginia. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street  NW..  Atlanta,  Georgia 
30303: 

1.  TraCorp,  Inc.,  Tullahoma, 
Tennessee;  to  become  a  bank  holding 


company  by  acquiring  86  percent  of  the 
voting  shares  of  Traders  National  bank 
of  Tullahoma,  Tullahoma,  Tennessee. 

C.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  Community  Financial  Corp., 
Edgewood,  Iowa;  to  become  a  bank 
holding  company  by  acquiring  93.3 
percent  of  the  voting  shares  of 
Community  Savings  Bank,  Edgewood, 
Iowa. 

2.  Lowden  Bancshares,  Inc.,  Lowden, 
Iowa;  to  become  a  bank  holding 
company  by  acquiring  93.3  percent  of 
the  voting  shares  of  American  Trust  & 
Savings  Bank,  Lowden,  Iowa. 

3.  Malta  Bancshares,  Inc.,  Malta, 
Illinois:  to  acquire  70.94  percent  of  the 
voting  shares  of  Community  Bank  of 
Utica,  Utica,  Illinois. 

4.  South  Ottumwa  Bancshares,  Inc., 
Ottumwa.  Iowa;  to  become  a  bank 
holding  company  by  acquiring  80 
percent  of  the  voting  shares  of  South 
Ottumwa  Savings  Bank,  Ottumwa,  Iowa. 

D.  Federal  Reserve  Bank  of  Dallas 
(Anthony  ].  Montelaro,  Vice  President) 
400  South  Akard  Street,  Dallas.  Texas 
75222: 

1.  MNet  Corp.,  Dallas,  Texas  (an 
indirect  subsidiary  of  MCorp,  Dallas. 
Texas,  and  a  direct  subsidiary  of  MCorp 
Financial,  Inc.,  Dallas,  Texas);  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  MBank  USA,  Wilmington. 
Delaware.  MCorp  and  MCorp  Financial. 
Inc.,  have  previously  applied  to  acquire 
MBank  USA. 

Board  of  Governors  of  the  Federal  Reserve 
System,  )uly  31. 1985. 

lames  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  85-18547  Filed  8-5-65;  8:45  am) 

BHXINO  COOE  MIO-OI-M 


Community  Bank  System,  Inc.,  et  al.; 
Acquisitions  of  Companies  Engaged  in 
Permissible  Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 


Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  e  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  August  28, 1985. 

A.  Federal  Reserve  Bank  of  New  York 
(A.  Marshall  Puckett,  Vice  President),  33 
Liberty  Street.  New  York.  New  York 
10045: 

1.  Community  Bank  System,  Inc., 
Syracuse.  New  York;  to  retain 
Northeastern  Computer  Services,  Inc.. 
Syracuse,  New  York,  thereby  continuing 
to  engage  in  the  provision  of  data 
processing  services  to  commercial 
banks,  mutual  savings  banks,  savings 
and  loan  associations,  and  credit 
unions.  These  activities  would  be 
conducted  in  upstate  New  York. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice 
President),  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Citadel  Bankshares,  Inc.,  Wichita, 
Kansas;  to  acquire  Montgomery  County 
Financial  Corporation,  Independence, 
Kansas,  thereby  engaging  in  the  activity 
of  acting  as  agent  in  the  sale  of 
insurance  where  the  insurance  is  limited 
to  assuring  repayment  of  the 
outstanding  balance  due  on  a  specific 
extension  of  credit  by  a  bank  holding 
company  or  its  subsidiary  in  the  event  of 
the  death  or  disability  of  the  debtor, 
pursuant  to  section  4(c)(8)(A)  of  the  Act. 
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Board  of  Governors  of  the  Federal  Reserve 
System.  July  31. 1985. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  85-18548  Filed  8-5-85;  8:45  amj 

BILLING  CODE  621(M)1-« 


First  Railroad  and  Banking  Company; 

Application  To  Engage  de  Novo  in 
Permissible  Nonbankirtg  Activities 

The  company  listed  in  this  notice  has 
Tiled  an  application  under  §  225.23(a)(l] 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(aKl))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  Hsted  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  perons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  m  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  August  19, 1985. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  president)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  First  Railroad  and  Banlting 
Company,  Augusta,  Georgia:  to  engage 
de  novo  in  consumer  finance  activities 


through  its  wholly  owned  subsidiaries; 
CMC  Grc  ip.  Inc.,  Charlotte,  North 
Carolina,  parent  of  Capitol  Group,  Inc., 
Charlotte.  North  Carolina,  parent  of 
Capitol  Credit  Plan  of  Virginia,  Inc.,  and 
Capitol  Credit  Plan  of  Tennessee,  Ino, 
both  located  in  Chariotte.  North 
Carolina. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  31, 1985. 
lames  McAfee. 

Associate  Secretary  of  the  Board. 
[FR  Doc.  85-18549  Filed  8-5-85;  8.45  am] 

WLUNG  COOE  e210-01-«l. 


Consorcio  Invesionista  Marcantil  Y 
Agricoia,  CJL,  et  ai.;  Formations  of; 
Acquisitions  by;  and  Mergers  of  Bank 
Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  ofTices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidene  that  would 
be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  August 
29, 1985. 

A.  Board  of  Govenors  of  the  Federal 
Reserve  System  (William  W.  Wiles, 
Secretary),  Washington,  D.C.  20551: 

1.  Consorcio  Inversionista  Mercantil 
Y  Agricola  C.A.,  Caracas,  Venezuela, 
Banco  Mercantile  C.A.,  Caracas. 
Venezuela,  and  an  untitled  trust 
established  under  the  laws  of  Jersey, 
Channel  Islands:  Schatten  Corporation 
Limited,  United  Kingdom,  and  Mountain 
Corporation,  Miami,  Florida, 
subsidiaries  of  the  trust;  Geid 
Corporation,  Jersey,  Channel  Islands,  a 
trustee;  and  a  proposed  wholly  owned 
United  Kingdom  subsidiary  of 
Consorcio;  to  become  bank  holding 


companies  by  acquiring  100  percent  of 
the  voting  shares  of  Conmiercebank. 
N.A.,  Miami.  Florida.  This  application 
may  be  inspected  at  the  Federal  Reserve 
Bank  of  Atlanta. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  1, 1985. 
William  W.  Wiles. 
Secretary  of  the  Board. 
|FR  Doc.  85-18658  Filed  8-5-85;  8:45  amj 
saiMB  cooc  mt-ot-M 


Sterling  Bancshares,  Inc;  Formation 
of.  Acquisition  l>y,  or  Merger  of  Banii 
Holding  Companies;  and  Acquisition  of 
Nonbanking  Company 

The  company  listed  in  this  notice  has 
applied  under  5  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
S  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  {  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  snch 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consununation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  thai 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  com[>etition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
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commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  30, 
1985. 

A.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Vice  President) 
400  South  Akard  Street,  Dallas.  Texas 
75222: 

1.  Sterling  Bancshares.  Inc.,  Houston. 
Texas:  to  acquire  100  percent  of  the 
voting  shares  of  First  National  Bank  of 
West  University  Place,  Houston,  Texas. 

Sterling  Bancshares.  has  also  applied 
to  acquire  First  University  Service 
Corporation,  Houston,  Texas,  thereby 
engaging  in  trust  activities. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  1. 1985. 
Willum  W.  Wiles, 
Secretary  of  the  Board. 
(PR  Doc.  85-18659  Filed  8-5-85:  8:45  amj 

B4LUNG  COOC  •21(M>1-II 


Wenona  Bancorp,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
9  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  August 
30,1985. 

A.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Wenona  Bancorp,  Inc.,  Wenona, 
Illinois:  To  become  a  bank  holding 


company  by  acquiring  100  percent  of  the 
voting  shares  of  Wenona  State  Bank, 
Wenona,  Illinois. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Delmer  P.  Weisz,  Vice  President)  411 
Locust  Street,  St.  Louis.  Missouri  63166: 

1.  North  Central  Bancorp,  Inc., 
LaGrange,  Kentucky:  to  become  a  bank 
holding  company  by  acquiring  at  least 
80  percent  of  the  voting  shares  of  Bank 
of  Oldham  County,  LaGrange,  Kentucky. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  1, 1985. 

WUIiam  W.  WUes, 

Secretary  of  the  Board. 

[FR  Doc.  85-18660  Filed  8-5-85;  8.45  am) 

MLUNG  COOC  S210-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

Cooperative  Agreements;  Studies  of 
the  Transmission  of  Human  T- 
Lymphotropjc  Viruses  Type  III  (HTLV- 
ill)  Among  Prostitutes,  Select 
Heterosexual  Populations,  and 
Recipients  of  Blood  Transfusion  From 
HTLV-III  Seropositive  Blood  Donors; 
Availability  of  Funds  for  Fiscal  Year 
1985 

Correction 

In  FR  Doc.  85-17328  beginning  on  page 
30295  in  the  issue  of  Thursday,  July  25, 
1985.  make  the  following  corrections: 

1.  On  page  30296,  in  the  third  column, 
in  the  sixth  line,  "on  blood"  should  read 
"or  blood". 

2.  In  paragraph  2,  in  the  third  line, 
"HTRLV-IU"  should  read  "HTLV-III". 

3.  Also  on  page  30296,  in  the  third 
column,  under  "Reports",  in  the  second 
paragraph,  in  the  tenth  line,  "funs" 
should  read  "Funds";  in  the  eleventh 
line,  "very"  should  read  "vary". 

BIUJNQCOOC  ISOS-OMi 


Food  and  Drug  Administration 
[Docket  No.  85P-0319] 

Canned  Green  Beans  Deviating  From 
Identity  Standard;  Temporary  Permit 
for  Marketing  Testing 

Correction 

In  FR  Doc.  85-17961  appearing  on 
page  30880  in  the  issue  of  Tuesday,  ]uly 
30, 1985,  make  the  following  corrections: 
In  the  second  column,  in  the  SUMMARY, 
in  the  fourth  line,  "Gaint"  should  read 
"Giant";  in  the  SUPPLEMENTARY 
INFORMATION,  in  the  tenth  line,  "Gaint" 
should  read  "Giant". 

MLUNGCOOC  1S0»-01-« 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
Copies  of  the  proposed  information 
collection  requirement  and  related  forms 
and  explanatory  material  may  be 
obtained  by  contacting  the  Service's 
clearance  officer  at  the  phone  number 
listed  below.  Comments  and  suggestions 
on  the  requirement  should  be  made 
directly  to  the  Service  clearance  officer 
and  the  OMB  Interior  Desk  Officer, 
Washington,  D.C.  20503,  telephone  202- 
395-7313. 

Title:  Declaration  for  Importation  or 
Exportation  of  Fish  or  Wildlife 

Abstract:  The  information  is  used  by  the 
Service  to  monitor  wildlife  imports/ 
exports,  determine  compliance  with 
Federal,  State  and  foreign  laws,  and 
compile  annual  reports  required  by 
treaty  obligations  under  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna 
and  Flora. 

Form  Number:  3-177 

Frequency:  On  Occasion 

Description  of  Respondents:  Any 
importer/exporter  of  fish  and  wildlife 

Annual  Responses:  78,800 

Annual  Burden  Hours:  19,700 

Service  Clearance  Officer  Arthur  J. 
Ferguson,  202-653-7499  Room  859. 
Riddell  Building,  U.S.  Fish  and 
Wildlife  Service,  Washington,  D.C. 
20240. 

Dated:  )uly  22. 1985. 
Ronald  E.  Lambertson, 

Associate  Director  Wildlife  Resources. 
(FR  Doc.  85-18584  Filed  8-5-85;  8:45  am) 

BILUNO  COOE  4310-S5-M 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
Copies  of  the  proposed  information 
collection  requirement  and  related  forms 
and  explantoiy  material  may  be 
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obtained  by  contacting  the  Service's 
clearance  officer  at  the  phone  number 
listed  below.  Comments  and  suggestions 
on  the  requirement  should  be  made 
directly  to  the  Service  clearance  officer 
and  the  OMB  Interior  Desk  Officer, 
Washington.  D.C.  20503,  telephone  202- 
395-7313. 

Title:  Master  Planning  Questionnaire 
Abstract:  The  National  Environmental 
Policy  Act  (NEPA)  requires  public 
participation  as  part  of  national 
wildlife  refuge  master  planning 
procedures.  The  questionnaire  is  used 
to  elicit  views  on  current  refuge 
management  practices  and  needed  or 
desired  changes.  It  is  used  only  when 
public  meetings  are  not  practical  or 
sufficient. 
Form  Number:  No  specific  form  required 
Frequency:  On  Occasion 
Description  of  Respondents:  Individuals 
and  households,  small  businesses  or 
organizations 
Annual  Responses:  1,000 
Annual  Burden  Hours:  500 

Service  Clearance  Officer  Arthur  |. 
Ferguson,  202-653-7499,  Room  859. 
Riddell  Building,  U.S.  Fish  and 
Wildlife  Service.  Washington.  D.C. 
20240. 

Dated:  )uly  29, 1985. 
Ronald  E.  Lambertson. 

Associate  Director  Wildlife  Resources. 
|FR  Doc.  85-18572  Filed  8-5-85:  8:45  am) 

BILJJNO  CODE  4310-SS-M 


Kenai  National  Wildlife  Refuge 
Comprehensive  Conservation  Plan/ 
Environmental  Impact  Statement  and 
Wilderness  Review,  Alaska 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  record  of  decision. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  has  issued  a  Record  of  Decision 
(ROD)  on  the  Comprehensive 
Conservation  Plan.  Environmental 
Impact  Statement  (CCP/EIS),  and 
Wilderness  Review  for  the  Kenai 
National  Wildlife  Refuge.  Alaska, 
pursuant  to  sections  304(g)(1)  and  1317 
of  the  Alaska  National  Interest  Lands 
Conservation  Act  of  1980  (ANILCA), 
Section  3(d)  of  the  Wilderness  Act  1964, 
and  section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969. 
dates:  This  ROD  on  the  CCP/EIS  will 
be  implemented  immediately  with 
specific  management  plans  undergoing 
development  and  regulations  proposed 
for  promulgation. 
FOR  FURTHER  INFORMATION  CONTACT 

William  Knauer.  Wildlife  Resources, 
U.S.  Fish  and  Wildlife  Service.  1011  E 


Tudor  Road.  Anchorage.  Alaska  99503, 
telephone  (907)  786-3399. 

Copies  of  the  ROD  will  be  sent  to  all 
persons  and  organizations  of  the  mailing 
list.  Others  wishing  to  receive  a  copy  of 
the  ROD  may  obtain  one  by  contacting 
Mr.  Knauer. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 

Fish  and  Wildlife  Service  has  selected 
Alternative  C  as  described  in  the  Kenai 
National  Wildlife  Refuge 
Comprehensive  Conservation  Plan/ 
Environmental  Impact  Statement  and 
Wildlife  Review  for  implementation. 
The  Service  is  also  recommending  three 
additions  on  the  Kenai  National  Wildlife 
Refuge  to  the  National  Wilderness 
System:  the  Chickaloon/Two  Indians 
unit  (183.140  acres);  the  Tustumena/ 
Kasilof  unit  (11,460  acres);  and  the 
Southwestern  Tustumena  unit  (9,470 
acres).  Alternative  C  balances 
conservation  of  fish  and  wildlife 
populations  and  habitats  with  enhanced 
opportunities  for  compatible  fish  and 
wildlife-oriented  recreation.  Alternative 
C  also  provides  the  greatest  opportunity 
for  achieving  the  ANILCA  purpose  of 
providing  opportunities  for  scientific 
research,  interpretation,  and 
environmental  education,  along  with 
opportunities  for  fish  and  wildlife- 
oriented  recreation. 

In  order  to  implement  some  aspects  of 
the  plan,  the  Service  will  commence 
preparation  of  regulations  governing 
resource  protection  on  Kenai  NWR  for 
public  review.  They  will  be  published  in 
a  proposed  form  and  public  hearings 
will  be  conducted  in  the  vicinity  of  the 
refuge  to  solicit  public  input  prior  to 
their  finalization.  Temporary  restrictions 
may  be  imposed  during  the  rulemaking 
process  to  protect  the  resource  but 
under  no  circumstances  would  these 
remain  in  effect  for  more  than  one  yean 
public  hearings  would  also  be  held  prior 
to  the  initiation  of  any  temporary 
restrictions. 

Dated:  July  25. 1985. 
Robert  E.  Gilmore, 
Regional  Director. 
(PR  Doc.  85-18582  Filed  8-5-«5;  8:45  am] 

BILUNQ  CODE  4310-S6-M 


Bureau  of  Land  Management 
[OR  37654] 

Classification  and  Lease  of  Public 
Land;  Malheur  County,  OR 

The  following  described  public  land 
has  been  examined  and  determined  to 
be  suitable  for  lease  under  the 
Recreation  and  Public  Purposes  Act  of 
June  14, 1926,  as  amended  (43  U.S.C.  869 
et  seq.)  and  is  hereby  so  classified: 


WiUametta  Meridian  Oregon 

T.  19  S.,  R.  45  E.. 

Sec.  4:  SWV4NWV4,  SEy4NWy«  west  of 

Lytle  Blvd..  NV4SWy4,  SWy«SWy«: 
Sec.  5:SEy4NEy4.  SEy4: 
Sec.  8:NEy4NEV4: 
Sec9:NWV4NWy4. 
Coantaining  approximately  445  acres. 

The  land  will  be  leased  to  the  Snake 
River  Sportsmen,  Inc..  a  non-profit  group 
incorporated  under  the  laws  of  the  State 
of  Oregon  for  a  period  of  20  years  to  be 
used  for  a  regional  shooting  center.  The 
land  has  been  found  valuable  for  public 
purposes  and  the  lease  will  provide  the 
important  public  objective  of  making 
land  available  to  the  public  for 
recreational  purposes. 

The  purpose  of  the  lease  is  to  develop 
the  subject  land  for  a  regional  shooting 
center  about  two  miles  south  of  Vale, 
Oregon.  The  center  will  include  several 
shooting  ranges  which  are  of  sufficient 
size  to  accommodate  a  regional  level 
tournament.  Plans  include  ranges  for 
trap  and  skeet  shooting,  high  power  and 
small  bore  rifie,  archery  and  black 
powder  shooting,  and  a  pistol  range. 
Facilities  will  eventually  be  constructed 
which  can  be  used  throughout  the  year. 

The  land  is  not  of  national 
significance  and  the  lease  will  have  no 
significant  impact  on  the  environment. 
The  action  is  consistent  with  BLM  land 
use  plans  and  with  State  and  local 
planning  and  zoning. 

A  Federal  Register  notice  dated 
September  26. 1980,  designated  the 
subject  land  as  limited  to  oR-road 
vehicle  travel.  The  designation  order 
restricted  vehicle  travel  to  identified 
roads  from  March  15  through  July  15 
annually.  Through  this  Notice  of  Realty 
Action,  the  present  designation  order  is 
rescinded  on  the  subject  land  in  support 
of  the  R  &  PP  classification. 

Grazing  use  will  be  restricted  on  the 
parts  of  the  subject  land  actually 
developed  for  the  duration  of  the  lease. 

Classification  of  this  land  segregates 
it  from  all  forms  of  appropriations 
including  location  under  the  mining 
laws,  except  as  to  applications  under 
the  mineral  leasing  laws  and 
applications  under  the  Recreation  and 
Public  Purposes  Act. 

The  terms  and  conditions  applicable 
to  the  lease  are  as  follows: 

1.  The  lease  may  be  renewed  for  an 
additional  20  year  period  at  the 
discretion  of  the  authorized  officer. 

2.  The  lease  will  be  terminated  after 
due  notice  if  the  authorized  officer 
determines  that  the  lands  have  not  been 
used  for  the  purposes  specified  in  the 
lease  for  a  period  of  5  years. 

3.  Subject  to  a  reservation  to  the 
United  States  of  all  minerals: 


31778 


Federal  Register  /  Vol.  sq  No.  151  /  Tuesday.  August  6.  1985  /  Notices 


4.  Subject  to  the  right  of  the  United 
States  and  its  agents  or  assigned  to 
enter  and  use  the  lands; 

5.  Subject  to  all  valid  existing  rights, 
including  but  not  limited  to  existing 
mineral  leases  and  grazing  permits  or 
leases; 

6.  Subject  to  the  provisions  of 
applicable  laws  of  the  United  States 
concerning  civil  rights  and  equal 
employment  opportunity; 

7.  Subject  to  any  additional  terms  and 
conditions  determined  by  the  authorized 
ofHcer  for  the  protection  of  the  land  and 
resources  thereon. 

Detailed  information,  including  the 
environmental  assessment  and  Land 
report,  and  a  complete  listing  of  the 
terms  and  conditions  of  the  lease,  is 
available  for  review  at  the  Bureau  of 
Land  Management.  Vale  District  Office, 
100  Oregon  Street,  Vale,  OR  979ia 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Bureau  of  Land  Management. 
P.O.  Box  700,  Vale.  Oregon  979ia 
Objection  will  be  reviewed  by  the  State 
Director  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 
David  Lodzinski. 
District  Manager. 
July  22. 1985. 
|FR  Doc.  85-18558  Piled  8-5-85:  8:45  am) 

BIUJNO  CODE  431«-S3-«I 


Craig  District  Advisory  Council; 
Meeting 

In  accordance  with  Pub.  L  94-579. 
notice  is  hereby  given  that  there  will  be 
a  meeting  of  the  Craig  District  Advisory 
Council  on  September  25. 1985. 

The  meeting  will  begin  at  10  ajn.  at 
the  Craig  District  Office,  455  Emerson 
Street,  Craig,  Colorado. 

Agenda  items  will  include: 

1.  Briefing  on  WAPA  Transmission  Line 

2.  District  Fire  Policy 

3.  Ca  Offsite  (84  Mesa)  Status 

4.  Consol  EIS  Status 

5.  Feedback  on  Little  Snake  Resource 

Management  Plan  Workgroup 
The  meeting  will  be  open  to  the  public 
and  interested  persons  may  make  oral 
statements  to  the  Council  beginning  at 
10:30  a.m.  The  District  Manager  may 
estabUsh  a  time  limit  for  oral 
statements,  depending  on  the  number  of 
people  wishing  to  speak.  Anyone 
wishing  to  address  the  Council  or  fde  a 
written  statement  should  notify  the 
District  Manager.  Bureau  of  Land 


Management.  455  Emerson  Street,  Craig. 
Colorado  81625.  by  September  20,  1985. 

Summary  minutes  of  the  Council 
Meeting  will  be  maintained  in  the  Craig 
District  Office  and  will  be  available  for 
public  inspection  and  reproduction 
during  regular  business  hours. 

Dated:  July  29. 1985. 
William  |.  Pulfard. 
District  Manager. 
(FR  Doc.  85-18585  Filed  8-5-8S:  8:45  am] 

BIUJNG  CODE  «310-JB-a 


Change  in  Boundaries  and  Addition  of 
Acreage  to  Three  litah  BUM 
Wilderness  Study  Areas  (WSAs) 

AGEMCV:  Bureau  of  Land  Management 

Interior. 

AcnoH:  Notice. 

summary:  As  a  result  of  instructions 
from  the  Interior  Board  of  Land  Appeals, 
the  boundaries  of  three  Utah  BLM 
WSAs  have  been  modified  to  include 
additional  acreage  as  follows:  Mt.  Ellen- 
Blue  Hills.  23^46  acres;  Mt.  Pennell. 
47.000  acres:  Fiddler  Butte.  8,100  acres. 
Also,  a  graphics  error  in  the  previous 
inventory  map  of  the  Mt.  Ellen  Blue  Hills 
was  corrected  to  accurately  reflect  the 
WSA  boundary. 

Maps  of  these  WSAs  as  modified  are 
available  at  the  BLM  Richfield  District 
Office;  150  K  900  North  Richfield,  Utah 
84701  and  the  Utah  State  Office  at  324 
So.  State.  Suite  301.  Salt  Lake  City.  Utah 
84111-2303. 

EFFECTIVE  DATE:  August  8. 1985. 
SUPPLEMENTAftV  INFORMATION:  On  April 
12, 1985,  the  Interior  Board  of  I^nd 
Appeals  affirmed  Utah  BLM  inventory 
decisions  for  six  areas  involving  173.229 
acres  found  not  to  be  eligible  for  WSA 
status,  but  at  the  same  time  required 
that  boundaries  for  three  WSAs,  Mt. 
Ellen/Blue  Hills,  Mt.  Pennell.  and 
Fiddler  Butte,  be  revised  to  include 
additonal  lands  totaling  77,000  acres  of 
BLM-administered  land  (IBLA  Case  84- 
182). 

In  response  to  the  IBLA  ruling  the 
Utah  B1A1  has  modified  the  boundaries 
of  these  WSAs  to  include  a  total  of 
78,346  additional  acres  for  Wilderness 
Study.  Maps  of  these  modified  WSAs 
have  been  prepared  and  are  available 
for  public  review  and  inspection  at  the 
locations  stated  above.  In  redrafting  the 
base  map  for  the  Mt.  Ellen-Blue  Hills 
WSA  a  graphics  error  was  detected  in 
the  boundary  as  depicted  on  the  Final 
Wilderness  Inventory  map  published  by 
BLM  in  November,  198a  This  published 
error  in  Township  31  S.,  Range  9  E.. 
Section  23  did  not  affect  the  acreage 
figures  for  the  WSA  since  the  acreage 


was  determined  from  an  official  BLM 
file  map.  These  WSAs  as  modified  will 
be  analyzed  in  the  Draft  Utah  BLM 
Statewide  Wilderness  EIS,  scheduLed 
for  public  review  beginning  in  January. 
1986. 

FOR  FURTHER  INFORMATION  CONTACT 

Ken  Kuhlman,  Richfield  District 
Wilderness  Coordinator,  BLM  Richfield 
District  Office,  150  East  900  North. 
Richfield,  Utah  84701  (801-896-8221). 

Dated:  July  31, 1985. 
Roland  G.  Robison. 
State  Director. 

(FR  Doc.  85-18640  Filed  8-5-85;  8:45  am) 
BtujMecooE  a«o-oo-«i 


Noncompetitiva  Sale  of  Put>lic  Lands 
In  Imperial  County,  CA 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  Realty  Action. 

SUMMARY:  The  following  described 
lands  have  been  examined  and  found 
suitable  for  direct  sale  under  Section  203 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (90  Stat.  2750; 
43  U.S.C.  1713),  at  no  less  than  the  ' 
appraised  fair  market  value: 


Parcel  Na 
Serial  No. 

Legal  daecnpAon 

Acraa 

OoMr 

vakia 

Pwtat  1 
CA-14342 

T.  14S..  R.  13  6, 

saM 

Tr.  BOA  (S-14)  .. 

80.00 
40.00 
38.75 
S7S3 

22.13 

Tr  85A  (S-27) 

S«il4.  loiaaanilS- 
Sac  23.  tata  U.4, 

widS 
Sw.a>.loial  ■nd2- 

ToW 

238.71 

40  00 
2S.03 

11.835 

Parens 
CA-14346 

T.  15  8.. n.  he; 

SBM 
Tr.  206A  (S-13) 

Sec  13,  KXa  7  and  8 -. 

Total. 

88.03 

3300 

Sw:  35.  Ms  2  and  SL 

SVMWt^ 
T.  15  S,  H.  13  E, 

saM 

s;^   S,  1^  f, 

Parcels 
CA-14347  

Parcel  8 

CA  14349.      .. 

161  C4 

84.42 

40X)0 

8.050 
1.346 

Parcel  9 

CA-14350 

PaicallO 

Sec  8,  lo«s  7  and  8 

Sacs.  NWV.se  M 

3.220 
2,000 

These  parcels  aggregate  597.11  acres 
in  Imperial  County,  California.  The  land 
has  not  been  used  for  and  is  not 
required  for  any  Federal  purpose. 
.  The  location  and  physical 
characteristics  of  each  parcel  make 
them  difficult  and  uneconomical  to 
manage  as  public  lands.  Disposal  is 
consistent  with  planning,  would  not 
have  any  significant  negative  effect  on 
resource  values,  and  would  best  serve 
the  public  interest. 
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All  parcels  will  not  be  offered  for  sale 
until  60  days  after  publication  of  this 
notice  and  no  bids  will  be  accepted. 
Upon  notification  of  the  sale  date,  the 
purchaser  will  be  given  180  days  to  pay 
the  full  fair  market  value. 

The  foHowing  landowner  is  offered 
the  opportunity  to  porchase  all  of  the 
aforementioned  parcels: 
Imperial  Irrigation  District.  Attn:  Mr. 

Charles  L  Shreves,  P.O.  Box  937. 

Imperial,  California  92251 

The  sale  of  this  land  to  the  Imperial 
Irrigation  District  will  allow  for  them  to 
enhance  their  water  control  program. 

1.  A  right-of-way  for  ditches  and 
canals  will  be  reserved  to  the  United 
States  (26  Stat.  391;  43  U.S.C.  945). 

2.  AH  minerals  shall  be  reserved  to  the 
United  States,  together  with  the  right  to 
prospect  for,  mine  and  renaove  the 
minerals.  A  more  detailed  description  of 
this  reservation,  which  will  be 
incorporated  in  the  patent  document,  is 
available  for  review  at  this  BLM  ofBce. 

3.  The  Bureau  of  Land  Management 
will  reject  or  accept  any  and  all  offers, 
or  withdraw  any  land  or  interest  in  land 
form  sale,  if  in  the  opinion  of  the 
Authorized  Officer  consumation  of  the 
sale  would  not  be  in  the  best  interest  of 
the  United  States. 

4.  Patent  for  the  following  parcels  will 
be  subject  to  those  rights  granted  under 
the  Geothermal  Steam  Act  of  1970  (84 
Stat.  1566;  30  U.S.C.  1001-1025)  and/or 
the  Mineral  Leasing  Act  of  1920,  as 
amended  and  supplemented  (30  U.S.C. 
181,  et.  seq.): 


ParcaINo 

0«Mdfla* 

1 ..      „  ; 

CA-B678K*) _... 

CA-10114  laa 

CA-104S2'lM 

s 

CA-8679  ^3<n 

CA-10115apln 
CA-12955  IM 

6 _ 

N/A 

S.  9.  and  10 

fiA-MMapm 

GA-104S24aa 

Upon  publication  of  this  notice  in  the 
Federal  Register  as  provided  in  43  CFR 
2711, 1-2  (d),  the  aforementioned  lands 
will  be  segregated  from  appropriation 
under  the  public  land  laws,  including  the 
mining  laws,  but  excepting  the  mineral 
leasing  laws.  The  segregative  effect  of 
this  notice  of  realty  action  shall 
terminate  upon  issuance  of  patent  or 
other  document  of  conveyance  to  these 
lands,  upon  publication  in  the  Federal 
Register  of  a  termination  of  the 
segregation  or  270  days  from  the  date  'of 
publication,  whichever  occurs  first. 
FOR  FURTHER  INFORMATION  CONTACT: 
Detailed  information  concerning  this 
sale,  including  the  land  report  and 
environmental  assessment,  is  available 
for  review  at  the  California  Desert 
District  Office  at  1695  Spruce  Street, 
Riverside,  California  92507. 


For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice,  interested 
parties  may  submit  comments  to  the 
District  Manager,  Bureau  of  Land 
Management,  1695  Spruce  Street, 
Riverside,  California  92507. 

Ol^ectioBS  will  be  reviewed  by  the 
State  Director  who  may  sustain,  vacate 
or  modify  this  reatly  action.  In  the 
absence  of  any  objections,  this  realty 
action  will  become  a  final  determination 
of  the  Department  of  the  Interior. 

Dated:  )uly  27. 1985. 
Gerald  E.  Hiller, 
District  Manager. 
[FR  Doc.  85-18837  Filed  8-5-85;  8:45  am] 

BILUNQ  CODE  4310-4(Mi 


Minerals  Management  Service 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Managemerrt 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirements  should 
be  made  within  30  days  directly  to  the 
Office  of  Management  and  Budget 
Interior  Department  Desk  Oflicer, 
Washington,  D.C.  20503,  telephone  (202) 
395-7313;  with  copies  to  David  A. 
Schuenke;  Chief  Branch  of  Rules. 
Orders,  and  Standards;  Offshore  Rules 
and  Operations  Division;  Mail  Stop  646; 
Room  6A110;  Minerals  Management 
Service;  12203  Sunrise  Valley  Drive; 
Reston,  Virginia  22091. 

Title:  Outer  Continental  Shelf  Minerals 
and  Rights-of-Way  Management. 

Abstract:  Resipondents  submit 
information  necessary  for  the 
Minerals  Management  Service  to 
determine  which  tracts  will  be  leased, 
to  identify  areas  for  environmental 
study  and  further  consideration  for 
leasing,  and  to  determine  if  the 
applicant  or  bidder  filing  for  a  lease  or 
right-of-way  in  the  Outer  Continental 
Shelf  is  qualified  to  hold  such  a  lease 
or  right-of-way. 

Bureau  Form  Numbers:  Forms  MMS- 
2032  and  MMS-2033 

Frequency:  On  occasion 

Description  of  Respondents:  Federal  oil 
and  gas  lessees,  potential  bidders,  and 
the  public 

Annual  Responses;  4,047 


Anmal  Burden  Hours:  52,472 
Bureau  dearanoe  OfEioer  Dorortiy 
Christopher,  (?03)  435-6214 

Dated:  May  I.ISRS. 
John  B.  Rigg, 

Associate  Director  for  Offshore  Minerals 
Management. 

(PR  Doc.  85-18574  Filed  8-5-85;  8:45  ami 

BNJJNQ  CODE  4311MW-M 


National  Partt  Service 

Information  Collection  Submitted  tor 
Review  Under  Ihe  Paperworli 
Reduction  Act 

July  31. 1W5. 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  wider  the 
provisions  of  the  Paperwork  Reductiun 
Act  (44  U.S.C  Chapter  35).  Copies  of  ^k- 
proposed  information  coIlet^tioD 
requirement  and  related  farms  and 
explanatory  material  may  be  obtained 
by  contacting  the  Bureau's  clearance 
officer  at  the  phone  number  listed 
below.  Comments  and  suggestions  on 
the  requirement  should  be  made  directly 
to  the  Bureau  clearance  officer  and  the 
Office  of  Management  and  Budget 
reviewing  official.  Washingtoa  D.C 
20503,  telephone  202-395-7340. 
Title:  Backcountry  Use  Permit 
Abstract:  Permit  is  used  to  implement  a 

backcountry  reservation  system.  Such 

permitting  enhances  hazard  warnings. 

search  and  rescue  efforts,  and 

resource  protection. 
Bureau  Form  Number  10-404 
Frequency:  On  occasion 
Description  (rf  Respoodents:  individual.s 
Annual  Response;  125.000 
Annual  Burden  Hours:  10,000 
Bureau  Clearance  Officer  Russell  K. 

Olsea,  Telephone:  523-5133 
RiMBetllCOlm. 

Information  Collection  Cleanwce  Officer. 
(FR  Doc.  85-18575  Filed  3-5-85;  8:45  iMu) 

BIUJMG  CODE  4310-70-M 


Avaiiabifity  of  Fmding  of  No  Significant 
Impact  forttie  Draft  General 
Management  Plan/Devetopment 
Concept  Plan  and  Environmental 
AssessmerYt,  Hot  Springs  Natiortal 
Park,  AR 

Pursuant  to  the  National 
Environmental  Policy  Act  of  1969,  Title 
40  of  the  Code  of  Federal  Regulations. 
Chapter  1  of  Title  36  of  the  Cede  of 
Federal  Regulations,  and  Part  516  of  the 
Departmental  Manual,  the  National  Park 
Service  has  prepared  a  Finding  of  No 
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Significant  Impact  for  the  Draft  General 
Management  Plan/Development 
Concept  Plan/Environmental 
Assessment,  Hot  Springs  National  Park, 
Garland  County.  Arkansas. 

The  Draft  General  Management  Plan/ 
Development  Concept  Plan/ 
Environmental  Assessment  was  on 
public  review  from  June  20  through  July 
19, 1985,  and  a  Public  Meeting  was  held 
on  July  2, 1985,  in  Hot  Springs, 
Arkansas.  Based  on  public  review 
comments  received  and  on  management 
decisions,  a  Finding  of  No  Significant 
Impact  has  now  been  completed.  The 
National  Park  Service  is  adopting  the 
proposal  described  in  the  draft  plan, 
with  changes  resulting  from  public 
review. 

It  is  the  conclusion  of  the  National 
Park  Service  that  the  proposal  is  not  a 
major  Federal  action  that  will 
significantly  affect  the  human 
environment.  Therefore,  an 
environmental  impact  statement  will  not 
be  prepared.  The  National  Park  Service 
will  proceed  with  development  of  the 
final  General  Management  Plan/ 
Development  Concept  Plan  for 
implementation. 

Copies  of  the  Finding  of  No  Significant 
Impact  are  available  from  Hot  Springs 
National  Park,  Post  Office  Box  1860,  Hot 
Springs,  Arkansas  71902;  and  the 
National  Park  Service,  Southwest 
Region,  Post  Office  Box  728,  Santa  Fe, 
New  Mexico  87501,  and  will  be  sent 
upon  request. 

Dated:  July  26, 1985. 
Robert  I.  Keir, 

Regional  Director,  Southwest  Region. 
(FR  Doc.  85-18568  Filed  8-5-85;  8:45  am| 

aiUJNO  CODE  4310-7e-M 


National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations; 
Connecticut  et  al. 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  July  27, 
1985.  Pursuant  to  §  60.13  of  36  CFR  Part 
60  written  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park 
Service,  U.S.  Department  of  the  Interior, 
Washington,  DC  20243.  Written 
comments  should  be  submitted  by 
August  21, 1985. 
Carol  D.  ShuU, 
Chief  of  Registration.  National  Register. 


CONNECTICUT 
Hartford  County 

South  Windsor,  Elmore  Houses,  78  and  87 

I^ng  Hill  Rd. 
Windsor,  Bissell  Tavern-Bissell's  Stage 

House.  1022  Palisado  Ave. 
Windsor,  Mills.  Elijah,  House.  45  Deerfield 

Rd. 

Litchfield  County 

Washington,  New  Preston  Hi/I  Historic 
District.  New  Preston  Hill,  Findley  and 
Cunn  Hill  Rds. 

Middlesex  County 

East  Hampton,  Belltown  Historic  District. 

Routhly  bounded  by  W.  High.  Main,  Bevin 

Ct.,  Skinner.  Crescent.  Barton  Hills  & 

Maple  Sis. 
Essex.  Hill's  Academy,  22  Prospect  St. 
Essex,  Pratt  House.  19  West  Ave. 
Middlesex,  Old  Middletown  High  School, 

Pearl  and  Court  Sts. 
Old  Saybrook,  Whittlesey,  Ambrose,  House, 

14  Main  Sts. 

New  Haven  County 

Ansonia,  Ansonia  Library,  53  South  Cliff  St. 

New  London  County 

Jewett,  Wilson,  John.  House,  11  Ashland  St. 

KENTUCKY 
Scott  County 

Georgetown  vicinity.  Ward  Hall  (Boundary 
Increase).  1782  Frankfort  Pike 

MAINE 

Androscro^n  County 

L«wiston.  First  National  Bank  (Lisbon  Street 
MRA),  157-183  Main  St. 

MINNESOTA 
Chippewa  County 

Watson  vicinity,  Gippe,  Henry,  Farmstead, 
U.S.  59 

Douglas  County 

Alexandria,  Alexandria  Public  Library,  7lh 

Ave.  W.  and  Fillmore  St. 
Alexandria,  Cowing,  Thomas  F.,  House,  318 

Jefferson  St. 
Alexandria,  Douglas  County  Courthouse,  320 

7th  Ave.  W. 
Alexandria,  Ward,  Noah  P.,  House,  422  7th 

Ave.  W. 
Brandon,  Brandon  Auditorium  and  Fire  Hall, 

Holmes  Ave. 
Carlos  vicinity,  Tonn,  August,  Farmstead,  CR 

65 

Grant  County 

Barrett.  Roosevelt  Hall,  Hawkins  Ave. 

Lac  qui  Parle  County 

Madison.  Madison  Carnegie  Library,  401 

Sixth  Ave. 
Madison,  Madison  City  Hall,  404  Sixth  Ave. 

Traverse  County 

Wheaton,  Chicago,  Milwaukee,  and  St.  Paul 
Depot,  Broadway  Ave  and  Front  St. 


Wheaton,  Traverse  County  Fairgrounds,  5th 
Ave.  S.  and  7th  St.  S. 

NEBRASKA 
Douglas  County 

Omaha.  Center  School.  1730  S.  11th  St. 
Omaha,  Kennedy  Building.  1517  Jackson  St. 
Omaha,  Sanford  Hotel,  1913  Famum  St. 

Lancaster  County 

Lincoln,  Hayward  School,  1215  N.  9th  St. 

Saline  County 

Dorchester  vicinity,  Z.C.B.J.  Rod  Tabor  No. 
74,  R.F.D. 

OHIO 
Ashtabula  County 

Ashtabula,  West  Fifth  Street  Bridge,  SR  531 
over  Ashtabula  River 

Auglaize  County 

Wapakoneta,  First  Presbyterian  Church  of 
Wapakoneta.  106  W.  Main  St. 

Franklin  County 

Upper  Arlington,  Upper  Arlington  Historic 
District,  Roughly  bounded  by  Lane  Ave.. 
Andover  Rd.,  Fifth  Ave.,  Cambridge  Blvd.  h 
Riverside  Or. 

Guernsey  County 

Cambridge  vicinity.  National  Road,  Center 

Township  Rd.  650 
Cambridge,  Wheeling  A  venue  Historic 
I     District,  Roughly  bounded  by  Steubenville, 

10th,  Wheeling  &  4th  Aves. 

Ottawa  County 

Middle  Bass  Island.,  Middle  Bass  Club 
Historic  District.  Grape  and  Grove  Aves. 

Pickaway  County 

Circleville,  Watt-Croce-Fickhardt  House.  360 
E.  Main  St. 

Preble  County 

Eaton,  Acton  House.  115  W.  Main  St. 
Stark  County 

Canton,  Trinity  Lutheran  Church,  415  W. 

Tuscarawas  St. 
Massillon,  First  Methodist  Episcopal  Church, 

301  Lincoln  Way  E. 

TEXAS 

Nueces  County 

Oso  Dune  Site  (41NU37J 

WASHINGTON 

King  County 

Seattle,  Guiry  and Schillestad Buildings, 
2101-2111  First  Ave. 

Pierce  County 

Tacoma,  Murray,  Frederick  H,  House,  402  N. 

Sheridan  Ave. 
Tacoma,  Pythian  Temple,  924-926'/i 

Broadway 
Tacoma.  Rust.  William  Ross,  House,  1001  N.  I 

St. 


Tacoma,  Sunsat  Tel^hone  &  Telegraph 

Building,  1101  Fawcett  Ave. 
Tacoma,  Yuncker,  John  F..  House.  519^.  C  St. 

Spokane  County 

Spokane.  SmiUh.  Edwin  A.,  House,  N.  3414 
Summit  Blvd. 

Yakinw  Cetnty 

Yakima,  Gilbert,  H.M..  House,  2109  W. 
Yakima  Ave. 

|FR  Doc.  85-18599  Filed  8-5-85;  8:45  am] 

SIUJNO  COBE  4310-7D-M 


National  Regteter  oT  Historic  Places; 
NHL  Boundaries 

The  Mational  Park  Service  has  been 
working  to  establish  boundaries  for  all 
National  Historic  Landmarks  for  which 
no  specific  boundary  was  identified  at 
the  tune  of  designation  and  therefore  are 
without  a  clear  delineation  of  the 
amount  of  property  involved.  The  results 
of  such  designator!  make  it  important 
that  we  define  specific  boundaries  for 
each  landmark. 

In  accordance  witli  the  Na<tional 
Historic  Landmark  program  reflations 
36  CFR  Part  65,  the  National  Park 
Service  notifies  owners,  pubKc  ofTicials 
and  other  interested  parties  and 
provides  '^lem  with  an  opportunity  to 
make  comments  on  the  proposed 
boundaries. 

The  80-day  comment  period  on  the 
attached  National  Historic  Landmark 
hats  ended,  and  the  boundaries  have 
been  established.  Copies  of  the 
documentation  of  the  iandmai4(  and  its 
boundaries,  including  maps,  may  be 
obtained  from  Jerry  L.  Rogers,  Associate 
Director.  Oultural  Resources,  and 
Keeper  of  the  National  Register  of 
Historic  Places,  National  Park  Service, 
P.O.  Box  17127,  Washington,  D.C.  2001^ 
7127.  Attention:  Chief  of  Registration 
(Phone:  202-343-9536). 
Carol  D.  ShuU. 

Chief  of  Registration,  National  Register  of 
Historic  Places,  Interagency  Resources 
Division. 

Fort  Des  Moines  Provisional  Army 
Officer  Training  School,  Des  Moines, 
Polk  County,  Iowa 

Beginning  at  the  intersection  of  the 
east  curb  of  SW  gfh  Street  and  the  .south 
curb  of  Army  Post  Road;  thence  east 
along  said  south  curb  to  its  intersection 
with  a  line  extended  .due  north  from  the 
east  curb  of  Brown  Street  thence  south 
along  said  east  curb  to  the  southeast 
curb  of  an  unnamed  street  branching 
southwest  from  Brown  Street;  thence 
southwest  along  said  southeast  curb  to  a 
point  on  the  west  curb  of  an  unnamed 
street  parallel  to  Chaffee  Road;  thence 
south  alor^g  said  west  curb  to  a  point; 
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thence  west  along  a  hne  extending  «ast 
from  die  south  curb  of  Winn  Road; 
thence  south  aloi^  the  «3st  of  Cfaaflee 
Road  to  its  intersection  -with  the  east- 
west  center  line  of  Section  33;  thenoe 
west  along  said  center  line  to  its 
intersection  with  the  east  curb  of  SW 
9th  Street;  thence  north  alaqg  the  east 
curb  to  the  point  of  the  beginning. 
(FR  Doc.  85-18600  Filed  8-5-«5;  8:45  an] 

BILLING  COOE  4310-7IMi 


National  Register  of  Historic  Places^ 
NHL  BoundM-ies 

The  National  Park  Service  has  been 
working  to  establisb  boundaries  for  all 
National  Historic  Landmarks  for  which 
no  specific  boundary  was  identified  at 
the  time  of  designation  and  therefore  are 
without  a  clear  delineation  of  the 
amount  of  property  involved.  The  results 
of  such  designation  make  it  important 
that  we  define  specific  boundaries  for 
each  landmark. 

In  accordance  with  the  National 
Historic  Landmark  program  regulations 
36  CFR  Part  65,  the  National  Park 
Service  notifies  owners,  public  officials 
and  other  interested  parties  and 
provides  fhem  with  an  opportunity  to 
make  comments  on  the  proposed 
boundaries. 

The  60-day  comment  period  on  the 
attached  National  Historic  Landmark 
has  ended,  and  the  boundaries  have 
been  established.  Copies  of  the 
documentation  of  the  landmark  and  its 
boundaries,  including  maps,  may  be 
obtained  from  Jerry  L.  Rogers,  Associate 
Director.  Cultural  Resources,  and 
Keeper  of  the  National  Register  of 
Historic  Places,  National  Park  Service. 
P,0.  Box  37127,  Washington,  D.C.  20013- 
7127,  Attention:  Chief  of  Registratien 
(Phone:  202-343-9536). 
CaroiaSliuU 

Chief  of  Registration,  National  Register  of 
Historic  Places.  Interagency  Resources 
Division. 

Palagvik  Archeological  EMstrict  National 
Historic  Landmark,  Hawkins  Island, 
Prince  William  Sound,  Cordova- 
McCarthy  Div.,  Alaska 

The  boundaries  have  been  drawn  to 
include  all  sites  and  cultural  features 
and  to  protect  the  integrity  of  the  district 
setting.  From  a  pcunt  of  beginning 
located  at  Qie  tip  of  the  land  in  the  SE  V* 
of  the  NW  V4  of  the  NE  Vi  of  the  SW  V* 
of  Section  26.  Township  16  S,  Range  6 
W,  C-RA1„  proceed  0°  and  200  m,  thence 
67°  and  1000  ra.  thence  73°  and  900  m. 
thence  162°  and  300  m,  thence  the  mean 
high  tide  line  to  the  POB, 
|FB  Doc.  &5-18601  Fried  «~S^il5:  «:45  am] 

BILLNiG  COOE  4»lfr-7Myi 


National  fteglsler  Of  Historic  PiacM; 

NHL  J 


The  National  Park  Service  has  been 
working  to  establish  boundaries  for  all 
National  Historic  Landmarks  for  which 
no  specific  boundary  was  identified  at 
the  time  of  designation  and  tlwrefore  are 
without  a  clear  delineation  of  the 
amoDDt  of  property  involved.  T}te  results 
ef  such  designation  make  it  important 
that  we  define  specific  boundurirs  for 
each  landmark. 

hi  accordance  -with  the  Nation^d 
Historic  Landmark  program  regulations 
36  CFR  Part  65,  the  Natjoral  Park 
Service  notifies  owners,  public  ofKcials 
and  other  intereatod  partes  and 
provides  them  wi^  an  opportonity  to 
make  comments  on  &e  proposed 
boundaries. 

The  60-day  comment  period  on  the 
attached  National  Historic  Landmark 
has  ended,  and  the  boundaries  have 
been  established.  Copies  of  the 
documentation  of  the  landmark  and  its 
boundaries,  inclading  maps,  may  be 
(Stained  from  Jerry  L.  K'Ogers,  Associate 
Director,  Crftural  Resources,  and 
Kee]jer  of  the  National  Registwof 
Historic  Places,  National  Park  Service, 
P.O.  Box  37127.  Washington,  D.C.  80913- 
7127,  Attention:  C!hief  of  Registnrtion 
(Phone:  202-343-9536). 
Carol  D.  Slnffl. 

Chief  of  Registration,  National  Register  of 
Historic  Places,  Interagency  Resources 
Division. 

Watrous  National  Historic  Landmark. 
Walrous,  Mora  County,  New  Mexico 

The  boundaries  of  the  Watrous 
National  Historic  Landmark  encompass 
those  portions  of  the  La  Jonta  VaUey 
that  retain  historic  integrity  from  the 
period  associated  with  the  Santa  Fe 
Trail.  The  boujidaries  include  all  the 
routes  of  the  Cimarron  Cutoff  and 
Mountain  Branch  of  the  Santa  Fe  Trail 
which  came  together  in  the  Valley,  the 
surviving  buildings  rotaining 
architectural  integrity,  the  four  rivar 
crossings  that  were  significant  to  the 
valley's  pattern  of  development.  «ad  the 
open  semi-arid  rangeland  that  has 
historically  been  associated  with  the 
trail  and  unites  the  significant  features 
within  the  valley. 

The  eastern  boundary  has  been  drawn 
west  of  the  1879  town  of  Watrous  and 
the  Atchison.  Topeka  and  Santa  Fe 
Railroad  tracks  to  exclude  development 
that  occurred  after  the  period  associated 
with  ^e  Santa  Fe  Trail.  It  extends 
southwest  to  the  southern  portion  of  the 
valley,  turning  west  at  ifee  boundary  of 
Mora  and  San  Miguel  Counties.  The 
southern  boundary  roughiy^^  follows  the 
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county  line  to  include  the  Sapello  River 
Crossing  and  the  Fort  Union  Corral  and 
Buildings.  The  western  boundary 
roughly  follows  the  hills  and 
escarpments  of  the  valley  to  include  the 
earliest  route  of  the  Mountain  Branch 
and  the  properties  associated  with 
James  Boney's  descendents.  Along  the 
southern  bank  of  the  Mora  River  the 
boundary  extends  west  to  the  location 
of  James  Boney's  dam,  which  is  also  the 
western  boundary  of  the  Boney  and 
Scolly  land  grants.  Crossing  the  Mora 
River  at  this  point,  the  boundary  then 
proceeds  east  along  the  northern  bank 
to  the  edge  of  the  valley  and  north  to 
encompass  Puerto  del  Canon,  where  the 
earliest  route  of  the  Mountain  Branch 
entered  the  valley.  The  northern 
boundary  extends  from  a  point 
northwest  of  the  Puerto  southeast  along 
the  northern  edge  of  the  valley  to 
encompass  the  1870  village  of 
Tiptonville,  which  was  the  meeting  point 
of  the  trail's  various  routes  and  an 
important  commercial  center  during  the 
late  history  of  the  Santa  Fe  Trail.  The 
northern  boundary  extends  southeast  to 
the  area  settled  as  La  Junta  and  marked 
by  the  Watrous  Ranch  and  the  junction 
of  the  Mora  and  Sapeilo  Rivers.  It  is 
here  that  one  of  the  routes  of  the 
Cimarron  Cutoff  entered  the  valley  and 
crossed  the  Mora  River.  At  a  point  east 
of  the  Watrous  Ranch  the  boundary 
turns  south  toward  the  edge  of  the  town 
of  Watrous. 

(PR  Doc  85-18602  Filed  8-5-85:  8:45  amj 
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National  Register  of  Historic  Places; 
NHL  Boundaries 

The  National  Park  Service  has  been 
working  to  establish  boundaries  for  all 
National  Historic  Landmarks  for  which 
no  specific  boundary  was  identified  at 
the  time  of  designation  and  therefore  are 
without  a  clear  delineation  of  the 
amount  of  property  involved.  The  results 
of  such  designation  make  it  important 
that  we  define  specific  boundaries  for 
each  landmark. 

In  accordance  with  the  National 
Historic  Landmark  program  regulations 
35  CFR  Part  65,  the  National  Park 
Service  notifies  owners,  public  officials 
and  other  interested  parties  and 
provides  them  with  an  opportunity  to 
make  comments  on  the  proposed 
boundaries. 

The  60-day  comment  period  on  the 
attached  National  Historic  Landmark 
has  ended,  and  the  boundaries  have 
been  established.  Copies  of  the 
documentation  of  the  landmark  and  its 
boundaries,  including  maps,  may  be 
obtained  from  Jerry  L  Rogers,  Associate 


Director,  Cultural  Resources,  and 
Keeper  of  the  National  Register  of 
Historic  Places,  National  Park  Service, 
P.O.  Box  37127,  Washington,  D.C.  20013- 
7127,  Attention:  Chief  of  Registration 
(Phone:  202-343-9536). 
Carol  D.  Shull. 

Chief  of  Registration.  National  Register  of 
Historic  Places,  Interagency  Resources 
Division. 

Carlisle  Indian  Industrial  School 
National  Historic  Landmark,  Carlisle, 
Cumberland  County,  Pennsylvania 

Beginning  on  the  southeast  bank  of 
the  southeastern  branch  of  Letort  Spring 
Run  on  the  southwest  side  of  Ashbum 
Drive;  thence  preceeding  southeast  to 
the  northern  comer  of  the  block 
bounded  by  Lovell  Avenue,  Ashbum 
Drive,  Garrison  Lane  and  Guardhouse 
Lane;  thence  proceeding  200  feet 
southwest  along  the  southeast  side  of 
Lovell  Avenue  340  feet  southeast  along  a 
line  perpendicular  to  the  previous  line, 
and  250  feet  northeast  along  a  line 
perpendicular  to  the  previous  line  to  the 
northeast  side  of  Ashburn  Drive;  thence 
proceeding  150  feet  southeast  along  the 
northeast  side  of  Ashbum  Drive,  200 
feet  northeast  along  a  line  perpendicular 
to  the  previous  line,  and  80  feet 
northwest  to  the  southeast  side  of 
Forbes  Avenue;  thence  proceeding  350 
feet  northeast  to  a  northwest-southeast 
wall  that  runs  perpendicular  to  Forbes 
Avenue;  thence  proceeding  along  this 
wall  which  passes  to  the  rear 
(southeast)  of  Buildings  102, 123, 104, 
106, 124, 108, 110, 125  and  112  to  a  point 
where  this  wall  intersects  with  a 
southwesterly  projection  of  the  center 
line  of  Wright  Avenue;  thence 
proceeding  south  southwest 
approximately  970  feet  along  a  line 
parallel  to  the  southeast  side  of  the 
running  track  to  the  northeast  side  of 
Ashbum  Drive;  thence  proceeding  280 
feet  northwest  along  the  northeast  side 
of  Ashbum  Drive  and  1350  feet  south 
southwest  along  the  northwest  side  of 
Garrison  Lane  and  Flower  Road,  and 
across  Flower  Road  to  its  southwestem 
side  where  it  curves  to  the  northwest; 
thence  proceeding  northwest,  southwest 
and  northwest  along  the  southwestem 
edge  of  the  service  road  to  the 
southwest  of  (behind)  Buildings  32-24  to 
a  point  30  feet  south  of  the  southem 
comer  of  Building  32;  thence  proceeding 
northeast  approximately  130  feet  along  a 
line  perpendicular  to  Flower  Road  to  the 
northeastern  edge  of  Flower  Road; 
thence  proceeding  80  feet  southeast 
along  the  northeast  side  of  Flower  Road 
and  400  feet  northeast  along  a  line 
perpendicular  to  the  previous  line  to  the 
southwestem  side  of  Guardhouse  Lane; 
thence  proceeding  350  feet  northwest 


along  the  southwestern  side  of 
Guardhouse  Lane  to  the  northwestern 
side  of  Lovell  Averiue,  100  feet 
southwest  along  the  northwestem  side 
of  Lovell  Avenue,  and  100  feet 
northwest  along  a  line  perpendicular  to 
the  previous  line  to  the  east  side  of 
Indian  Garden  Lane;  thence  proceeding 
260  feet  north  northeast  across  and  then 
along  the  west  side  of  Indian  Garden 
Lane;  thence  proceeding  300  feet 
northwest  along  a  line  perpendicular  to 
the  previous  line  to  the  southeast  bank 
of  Letort  Spring  Run  and  thence  along 
the  southeast  bank  of  Letort  Spring  Run 
to  the  point  of  beginning. 
[PR  Doc.  85-18603  Filed  8-5-85:  8:45  amJ 

BlLUttQ  CODE  4310-70-M 


National  Register  of  Historic  Places; 
NHL  Boundaries 

The  National  Park  Service  has  been 
working  to  establish  boundaries  for  all 
National  Historic  Landmarks  for  which 
no  specific  boundary  was  identified  at 
the  time  of  designation  and  therefore  are 
without  a  clear  delineation  of  the 
amount  of  property  involved.  The  results 
of  such  designation  make  it  important 
that  we  define  specific  boundaries  for 
each  landmark. 

In  accordance  with  the  National 
Historic  Landmark  program  regulations 
36  CFR  Part  65,  the  National  Park 
Service  notifies  owners,  public  officials 
and  other  interested  parties  and 
provides  them  with  an  opportunity  to 
make  comments  on  the  proposed 
boundaries. 

The  60-day  comment  period  on  the 
attached  National  Historic  Landmark 
has  ended,  and  the  boundaries  have 
been  established.  Copies  of  the 
documentation  of  the  landmark  and  its 
boundaries,  including  maps,  may  be 
obtained  from  Jerry  L.  Rogers,  Associate 
Director,  Cultural  Resources,  and 
Keeper  of  the  National  Register  of 
Historic  Places,  National  Park  Service, 
P.O.  Box  37127,  Washington,  D.C.  20013- 
7127,  Attention:  Chief  of  Registration 
(Phone:  202-343-9536). 
Carol  D.  Shull, 

Chief  of  Registration  National  Register  of 
Historic  Places.  Interagency  Resources 
Division. 

Alkali  Point  Alkali  Ridge  National 
Historic  Landmark,  Blanding.  San  Juan 
County,  Utah 

Northern  Subdistn'ct:  The  Northern 
Subdistrict  of  the  proposed  Alkali  Ridge 
National  Historic  Landmark  lies  within 
Sections  14  and  23  of  Township  36 
South,  Range  23  East,  USGS  Quadrangle 
Verdue  3  NE,  Utah.  7.5',  1954.  The 
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northeast  comer  is  in  the  SW,  SW,  NW, 
NE  quarter  of  Section  14.  The  boundary 
follows  the  edge  of  Alkali  Point  2000  feet 
southeast  to  the  NE.  NE,  NW.  SE  quarter 
of  Section  14.  From  here,  the  boundary 
extends  due  south  for  1450  feet  to  the 
NE.  NE,  SW,  SE  quarter  of  Section  14. 
The  next  boundary  point,  again 
following  southeast  along  the  edge  of 
Alkali  Point,  is  1800  feet  away,  at  the 
section  marker  of  Sections  13,  24,  23  and 
14.  The  southeast  comer  of  the  proposed 
boundary  is  4100  feet  due  south,  on  the 
section  line  between  24  and  23  (NE.  NE. 
SE,  SE,  Section  23).  One  mile  due  west  is 
the  southwest  corner  of  the  proposed 
boundary  (NW,  NW,  SW,  SW,  Section 
23).  The  northwest  comer  is  due  north 
on  the  section  line  between  Sections  14 
and  15.  at  the  SW.  SW.  NW,  NW  quarter 
of  Section  14. 

Southern  Subdistrict:  The  Southem 
Subdistrict  of  the  proposed  Alkali  Ridge 
National  Historic  Landmark  falls  within 
Sections  30  and  31  of  Township  36 
South.  Range  24  East.  Sections  6  and  7  of 
Township  37  South.  Range  24  East. 
Sections  1  of  township  37  South.  Range 
23  East,  and  Section  36  of  Township  36 
South,  Range  23  East.  The  major  portion 
of  this  subdistrict  is  located  on  USGS 
Quadrangle  Verdue  3  SE.  Utah.  7.5'. 
1954,  with  a  small  part  of  the  northern 
portion  located  on  USGS  Quadrangle 
Verdue  3  NE,  Utah,  7.5',  1954.  The 
northeast  comer  of  the  subdistrict  is 
located  at  the  head  of  Bradford  Canyon, 
SW,  SW,  SE.  NE  of  Section  30.  Due 
south,  14560  feet,  on  the  western  edge  of 
Bradford  Canyon  is  the  southeast  comer 
(NW,  NW,  SE,  NE  quarter  of  Section  7). 
"The  southwest  comer  is  2700  feet  due 
west  in  the  SW,  SW.  NW.  NW  quarter 
of  Section  7.  3700  feet  to  the  northwest  is 
another  boundary  comer  located  in  the 
NW,  NW.  SE,  SE  quarter  of  Section  1. 
Due  north,  8200  feet,  in  the  SW.  SW.  NE. 
NE  quarter  of  Section  36  is  the  next 
corner.  The  northwest  comer  is  5500  feet 
northeast  from  this  point  in  the  SW.  SW. 
SW,  NE  quarter  of  Section  30 
(FR  Doc.  85-18604  Filed  8-5-85;  8:45  am] 
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National  Register  of  Historic  Places; 
NHL  Boundaries 

The  National  Park  Service  has  been 
working  to  establish  boundaries  for  all 
National  Historic  Landmarks  for  which 
no  specific  boundary  was  identified  at 
the  time  of  designation  and  therefore  are 
without  a  clear  delineation  of  the 
amount  of  property  involved.  The  results 
of  such  designation  make  it  important 
that  we  defme  specific  boundaries  for 
each  landmark. 


In  accordance  with  the  National 
Historic  Landmark  program  regulations 
36  CFR  Part  65,  the  National  Park 
Service  notifies  owners,  public  ofncials 
and  other  interested  parties  and 
provides  fhem  with  an  opportunity  to 
make  comments  on  the  proposed 
boundaries. 

The  60-day  comment  period  on  the 
attached  National  Historic  Landmark 
has  ended,  and  the  boundaries  have 
been  established.  Copies  of  the 
documentation  of  the  landmark  and  its 
boundaries,  including  maps,  may  be 
obtained  from  Jerry  L  Rogers.  Associate 
Director,  Cultural  Resources,  and 
Keeper  of  the  National  Register  of 
Historic  Places,  National  Park  Service. 
P.O.  Box  37127.  Washington.  D.C.  20013- 
7127,  Attention:  Chief  of  Registration 
(Phone:  202-343-9536). 
Carol  D.  ShuU. 

Chief  of  Registration.  National  Register  of 
Historic  Places,  Interagency  Resources 
Division. 

Deadwood  Historic  District,  Deadwood, 
Lawrence  County,  South  Dakota 

The  city  limits  form  the  boundary  of 
the  district. 

The  basic  Y  shape  of  the  community 
has  remained  intact  as  the  rugged 
topography  has  allowed  for  little  new 
growth.  These  more  recent  structures 
are  clustered  at  the  edges  of  the  town, 
along  the  narrow,  valley  streets.  The 
central  business  district  is  concentrated 
on  Main  Street,  which  has  an 
exceptional  collection  of  Victorian  era 
commercial  buildings.  Businesses  are 
also  found  on  the  side  streets  of  Lee  and 
Deadwood  and  along  the  one  prong  of 
the  Y,  Sherman  Street.  Residential 
neighborhoods  are  built  up  the  hillsides. 
Industrial  activities  are  found  on  the 
hillside  at  the  fork  of  the  Y  and  along 
Main  Street,  on  Whitewood  Creek,  at 
the  opposite  end. 
(PR  Doc.  85-18605  Filed  8-5-85;  8:45  am] 
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National  Register  of  Historic  Places; 
NHL  Boundaries 

The  National  Park  Service  has  been 
working  to  establish  boundaries  for  all 
National  Historic  Landmarks  for  which 
no  specific  boundary  was  identified  at 
the  time  of  designation  and  therefore  are 
without  a  clear  delineation  of  the 
amount  of  property  involved.  The  results 
of  such  designation  make  it  important 
that  we  define  specific  boundaries  for 
each  landmark. 

In  accordance  with  the  National 
Historic  Landmark  program  regulations 
36  CFR  Part  65,  the  National  Park 
Service  notifies  owners,  public  officials 


and  other  interested  parties  and 
provides  them  with  an  opportunity  to 
make  comments  on  the  proposed 
boundaries. 

The  60-day  comment  period  on  the 
attached  National  Historic  Landmark 
has  ended,  and  the  boundaries  have 
been  established.  Copies  of  the 
documentation  of  the  landmark  and  its 
boundaries,  including  maps,  may  be 
obtained  from  Jerry  L.  Rogers,  Associate 
Director,  Cultural  Resources,  and 
Keeper  of  the  National  Register  of 
Historic  Places,  National  Park  Service, 
P.O.  Box  37127,  Washington,  D.C.  20013- 
7127,  Attention:  Chief  of  Registration 
(Phone:  202-343-9536). 

Carol  D.  ShuU, 

Chief  of  Registration.  National  Register  of 
Historic  Places;  Interagency  Resources 
Division. 

Great  Falls  Portage  National  Historic 
Landmark,  Great  Falls,  Cascade  County. 
Montana 

Starting  at  a  point  in  the  soutwest 
comer  of  Section  36,  T22n,  R5E;  thence 
south  approximately  1.5  miles  to  a  point 
in  Section  12.  T21N.  R5E;  thence  east 
approximately  .5  mile  to  the  east  line  of 
Section  12;  thence  south  approximately 
.8  mile  along  said  section  line;  thence 
southwest  approximately  3.2  miles  to  a 
point  on  the  south  line  of  Section  26. 
T22N.  R5E;  thence  southwest 
approximately  1.85  miles  to  the  midpoint 
on  the  north  line  of  Section  3.  T20N. 
R5E;  thence  southwest  approximately 
3.1  miles  to  the  east  curb  of  a  county 
road  in  Section  7,  T20N.  R5E;  thence 
north  approximately  .9  mile  along  said 
road  to  a  point:  thence  northeast 
approximately  2.7  miles  to  a  point  in 
Section  33.  T21N,  R5E;  thence  northeast 
approximately  2.9  miles  to  the  midpoint 
of  the  south  line  of  Section  14.  T21N, 
R5E;  thence  north  to  a  point  in  Section 
35,  T22N.  R5E;  thence  east  to  the  point  of 
the  beginning. 

Starting  at  a  point  in  Section  20.  T20N. 
R4E;  thence  southwest  approximately 
2.4  miles  to  a  point  on  the  north  curb  of 
a  street  in  Section  25,  T20N,  53E;  thence 
west  approximately  .3  mile  to  a  point; 
thence  northwest  to  a  point;  thence 
northeast  approximatefy  2.6  miles  to  a 
point  on  the  midline  of  Section  17.  T20N, 
R4E;  thence  east  approximately  .3  mile 
to  the  north-south  midline  of  Section  17; 
thence  south  approximately  .65  mile 
along  the  midline  of  Sections  17  and  20. 
T20N.  R4E  to  the  point  of  the  beginning. 

(FR  Doc.  85-18606  Filed  8-5-«5;  8:45  am] 
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Information  Collection  Submitted  to 
ttte  Office  of  Management  and  Budget 
for  Review  Under  tfie  Paperworic 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  for  the  Paperwork  Reduction 
Act  (44  U.S.C  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget 
Interior  Department  Desk  Officer, 
Washington.  D.C  20503.  telephone  202- 
395-7313. 

Title:  Surface  Mining  Permit 
Applications  Minumum  Requirements 
for  Information  on  Environmental 
Resources.  30  CFR  779 

Abstract:  Sections  507  and  508  of  Pub.  L 
95-87  require  the  applicant  to  present 
adequate  description  of  the  existing 
pre-mining  environmental  resources 
within  and  around  the  proposed  mine 
plan  area.  TTie  information  is  used  by 
the  regulatory  authority  to  determine 
whether  the  applicant  can  comply 
with  the  performance  standards  of  the 
regulations  and  whether  reclamation 
of  these  areas  is  feasible. 

Bureau  Form  Number  None 

Frequency:  On  occasion 

Description  of  respondents:  Coal  Mine 
Operators 

Annual  Responses:  23,100 

Annual  Burden  Hours:  415,800 

Bureau  Clearance  Officer  Darlene  Boyd 
202-343-5447 

Dated:  fuly  m  1S86. 

CwMMW.Odp, 

Assislanl  Director.  Budget  and 
Administration. 

[FR  Doc.  B5-18S78  Filed  S-&-SS:  8:45  am) 


INTERKATIOfUL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Oevelopment 

Research  Advisory  Committee; 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act,  notice 
is  hereby  given  of  the  A.I.D.  Research 
Advisory  Committee  meeting  on  August 


26-27, 1985  at  the  Pan  American  Health 
Organization  Building,  525-23rd  Street 
NW.,  Washington,  DC,  Conference 
Room  'C  The  Committee  will  discuss 
recent  developments  in  A.I.D.  research 
policy. 

The  meeting  will  begin  at  9:00  a.m. 
and  adjourn  at  5:30  p.m.  The  meeting  is 
open  to  the  public.  Any  interested 
persons  may  attend,  may  file  written 
statements  with  the  Committee  before  or 
after  the  meeting,  or  may  present  oral 
statements  in  accordance  with 
procedures  established  by  the 
Committee  and  to  the  extent  the  time 
available  for  the  meeting  permits.  Dr. 
Erven  J.  Long,  Director,  Office  of 
Technical  Review  and  Information, 
Bureau  for  Science  and  Technology,  is 
designated  as  the  A.I.D.  representative 
at  the  meeting.  It  is  suggested  that  those 
desiring  more  specific  information 
contact  Dr.  Long,  1601  N.  Kent  Street 
Arlington,  Virginia  22209  or  call  area 
code  (703)  235-8929. 

Dated  inly  23, 1965. 
Erven ).  L^Mig. 

A.W.  Representative,  Research  Advisory 
Committee. 

[FR  Doc  85-18587  Filed  8-5-85;  8:45  am) 
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INTERNATIONAL  BOUNDARY  AND 
WATER  COMMISSION,  UNITED 
STATES  AND  MEXICO 

Revised  Improvements  Needed  for  ttie 
Rio  Grande  Canalization  Project  El 
Paso  County,  TX;  Finding  of  No 
Significant  Impact 

agency:  United  States  Section, 
International  Boundary  and  Water 
Commission.  United  States  and  Mexico. 
ACTION:  Notice  of  finding  of  no 
significant  impact. 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  196ft  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  Part  1500):  and  the  United  States 
Section  Operational  Procedures  for 
implementing  section  102  of  NEPA 
pubhsed  in  the  Federal  Register 
September  2, 1961  (48  FR  44083)  to  be 
codified  in  22  CFR  Part  100:  the  United 
States  Section  hereby  gives  notice  that  a 
supplemental  environmental  impact 
statement  will  not  be  prepared  for 
revised  improvements  needed  for  the 
Rio  Grande  Canahzation  Project  in  E) 
Paso  County,  Texas. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  R.  Baumli.  Principal  Engineer, 
Investigations  and  Planning  Division; 
United  States  Section,  fntemational 
Boundary  and  Water  Commission, 


United  States  and  Mexico;  The 
Contmons,  Building  C,  Suite  310;  4171 
North  Mesa;  El  Paso,  Texas  79902. 
Telephone:  (915)  541-7304,  FTS  572-7301. 
SUPPLEMENTARY  INFORMATICN: 

Proposed  Action 

In  1975  it  was  determined  by  the  U.S. 
Section  that  there  were  three  reaches  of 
the  Project  which  did  not  provide 
adequate  protection  against  the  design 
flood  of  17,000  cubic  feet  per  second 
(cfsj  in  the  El  Paso  area.  The  reaches 
were  the  Berino  Bridge  reach,  the 
Canutillo-Borderland  Road  reach  and 
the  Anapra  reach.  To  correct  these 
shortcomings,  improvements  to  the 
Canalization  Project  were  proposed  and 
considered  in  the  Final  Environmental 
Impact  Statement  (FEIS)  "Improvements 
Needed  for  Rio  Grande  Canalization 
Project  New  Mexico  and  Texas," 
August  1975.  The  FEIS  concluded  that 
the  environmental  impacts  were 
negligible  and  that  flood  protection 
benefits  outweighed  any  adverse 
impacts. 

In  1975,  the  Act  of  Jime  4. 1936  was 
amended  to  increase  the  amount  of 
money  authorized  to  be  appropriated  for 
construction  of  the  Project.  This  had  the 
effect  of  authorizing  construction  of  the 
improvements.  Construction  of  the 
improvements  for  the  Anapra  reach  and 
Berino  Bridge  reach  were  completed  in 
December  1978  and  February  1977, 
respectively. 

The  improvements  in  the  vicinity  of 
Canatillo  to  Borderland  Bridge  were 
scheduled  in  1977;  however,  only 
construction  to  increase  the  height  of  the 
west  levee  and  relocate  a  portion  of  the 
west  levee  upstream  of  Borderland 
Bridge  was  completed  by  February  1980. 
None  of  the  other  improvements  for  this 
reach  were  completed  due  to  a  general 
rise  in  construction  costs,  right-of-way 
problem  on  the  east  side,  and 
insufficient  construction  funds  for  the 
improvements. 

The  currently  proposed  action  is  to 
complete  as  much  work  as  possible  with 
the  remaining  funds  available.  This 
includes  widening  the  normal  flow 
channel  of  the  Rio  Grande,  constructing 
dikes  adjacent  to  two  tributary  arroyos, 
and  sandbagging  a  portion  of  the 
railroad  embankment  in  the  event  of  a 
flood. 

Alternatives  Considered 

Three  alternatives  were  considered: 
The  proposed  action  is  the  U.S. 
Section  Preferred  Alternative.  This 
alternative  will  complete,  to  the  extent 
that  funds  are  available,  the  works 
proposed  in  the  1975  FEIS  for  the 
Canutillo-Borderland  Road  reach  of  the 


Rk)  Grande  Canalization  Project.  The 
completed  raising  of  the  west  levee  in 
this  reach  will  protect  the  west  side  of 
the  river  from  flood  flows  of  17,000  cfs. 
The  additional  improvements  of  the 
proposed  action  will  protect  the  east 
side  of  the  river  in  this  reach  from  flood 
flows  of  15.000  cfs. 

The  no  action  alternative  will  result  in 
no  anticipated  change  in  the  existing 
conditions.  The  east  side  of  the  river 
including  the  community  of  Canutillo 
will  be  subject  to  flooding  at  flows 
above  11,000  cfs  resulting  in  attendant 
loss  due  to  flooding  including  losses  of 
property  and  possibly  lives. 

The  protection  for  the  17,000  cfs 
design  flood  alternative  requires 
additional  right-of-way  be  acquired  for 
the  construction  of  a  new  east  levee  and 
reinforced  concrete  flood  wall.  The 
Santa  Fe  Railroad  is  not  in  agreement 
regarding  this  right-of-way,  and  without 
an  agreement,  the  east  side  of  the 
subject  reach  cannot  economically  be 
protected  for  the  17.000  cfs  design  flood. 

Enviroiunental  Auessment 

The  U.S.  Section  completed  a  draft 
environmental  assessment  on  July  22, 
1985. 

Findings  of  The  Environmental 
Assessment 

The  draft  environmental  assessment 
^nds  that: 

(1)  Completion  of  the  proposed  works 
will  provide  protection  for  the  east  side 
of  the  Rio  Grande  in  the  Canutillo- 
Borderland  Road  reach  including  the 
City  of  Canutillo  from  flood  flows  of 
about  15.000  cfs. 

(2)  Construction  activities  are 
expected  to  have  minimal  impact  on 
wildlife  habitat  where  17.5  acres  of 
forb/grassland  floodway  subject  to 
annual  maintenance  will  be  changed  to 
both  river  channel  and  new  levee 
slopes. 

(3)  No  impacts  are  expected  on  the 
limited  fishery  in  this  reach  since 
construction  will  be  accomplished  when 
minimal  flows  are  in  the  river  during 
non-irrigation  season  when  few  fish  are 
present. 

(4)  The  loss  of  fifteen  mature 
Cottonwood  trees  and  other  vegetation 
along  the  bank  of  the  widened  normal 
flow  channel  will  be  offset  by  additional 
planting  and  maintenance  of  trees  under 
the  U.S.  Section  operations  and 
maintenance  program  of  the 
Canalization  Project. 

(5]  No  impacts  are  expected  on 
groundwater  except  for  a  slight 
temporary  increase  in  recharge  from  the 
proposed  channel  widening. 

(6)  The  proposed  action  and 
alternatives  would  not  affect  any 


Federal  Regigter  /  Vol.  50.  No.  151  /  Tuesday.  August  6.  1985  /  Notices 3178S 


endangered  or  threatened  species  in  the 
area  or  habitat  critical  to  the  continued 
existence  of  these  species. 

(7)  No  properties  listed  or  eligible  for 
listing  on  the  National  Register  of 
Historical  Places  or  any  archeological 
sites  would  be  affected  by  the  proposed 
action  and  alternatives. 

(8)  No  area  features  listed  in  the 
National  Registry  of  Natural  Landmarks 
would  be  affected  by  the  proposed 
action  and  alternatives. 

On  the  basis  of  the  draft 
environmental  assessment,  a 
supplement  to  the  1975  final 
environmental  impact  statement  will  not 
be  prepared  unless  additional 
information  which  may  ailect  this 
decision  is  brought  to  our  attention 
within  thirty  (30)  days  of  the  date  of  this 
Notice. 

The  draft  Finding  of  No  Significant 
Impact  (FONSI)  and  draft 
Environmental  Assessment  (EA)  have 
been  sent  to  the  Environmental 
Protection  Agency  and  to  other  federal, 
state,  and  local  agencies  and  interested 
parties.  A  limited  number  of  copies  of 
the  draft  FONSI  and  draft  EA  are 
available  to  fill  single  copy  requests  at 
the  above  address. 

Dated:  July  24, 1985. 
Darcy  Alan  Frownfeltor, 

Legal  Adviser. 

[PR  Doc.  85-18557  Filed  8-5-«5:  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984; 
Bell,  Communications  Research,  Inc. 

Notice  is  hereby  given  that  pursuant 
to  section  6{a)  of  the  National 
Cooperative  Research  Act  of  1984,  I>ub. 
L  No.  98-462  ("the  Act"),  Bell 
Communications  Research,  Inc. 
("Bellcore")  has  filed  a  written 
notification  on  behalf  of  Bellcore  and 
Heinrich-Hertz-Institut  Fur 
Nachrichtentechnik,  Berlin  GmbH 
(hereinafter  "HHI")  simultaneously  writh 
the  Attorney  General  and  the  Federal 
Trade  Commission  disclosing  (1)  the 
identities  of  the  parties  to  the  joint 
venture  and  (2)  the  nature  and 
objectives  of  the  joint  venture.  The 
notification  was  filed  for  the  purpose  of 
invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plainti^s  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act,  the  identities  of  the  parties  to 
the  joint  ventuire,  and  its  general  areas 
of  planned  activities,  are  given  below. 


Bellcore  is  a  Delaware  corporation 
with  its  principal  place  of  business  at 
290  West  Mount  Pleasant  Avenue. 
Livingston.  New  Jersey  07039. 

HHI  is  a  German  corporation  located 
at  Einsteinufer  37.  D-1000  Berlin  10  in 
the  Federal  Repnblic  of  Germany. 

Bellcore  and  HHI  entered  into  a 
collaborative  reserarcb  agreement  on 
May  3  1985  to  cooperate  in  the  follotving 
areas:  intergrated  optics  and  opto- 
electronic device  research,  research  in 
high-speed  and  coherent  communication 
technologies,  theoretical  and 
experimental  research  on  image  coding 
and  processing,  and  other  research  in 
fields  relevant  to  telecommunications 
technology. 
Rog«r  B.  Andewelt, 

Deputy  Director  of  Operations  Antitrust 
Division. 

[PR  Doc  85-18867  Filed  8^5-85;  8:45  am] 
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Drug  Enforcement  Administration 

CooHdge  Drugs,  Inc.  d/b/a  The 
Apothecary,  Revocation  of 
Registration 

On  March  28, 1985.  the  Deput)' 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA)  issued  to 
Coolidge  Drugs,  Inc..  d/b/a  The 
Apothecary.  384  W.  Broadway.  South 
Boston.  Massachusetts  02127 
(Respondent),  an  Order  to  Show  Cause 
proposing  to  revoke  DEA  Certificate  of 
Registration  AC1914490.  issued  to 
Respondent  as  a  retail  pharmacy 
pursuant  to  21  U.S.C.  823(f).  The 
statutory  predicate  for  the  proposed 
action  is  tliat  continued  registration  of 
Respondent  pharmacy  would  be 
inconsistent  with  the  public  interest  as 
defined  in  21  U.S.C.  823(f)  as  amended 
by  Pub.  L.  98-473.  The  Order  to  Show 
Cause  was  mailed  to  Respondent  by 
registered  mail,  return  receipt  requested, 
and  was  delivered  and  signed  for  on 
April  3. 1985.  The  Order  to  Show  Cause 
stated  that  Respondent  had  thirty  days 
after  the  receipt  of  the  order  within 
which  to  file  a  request  for  a  hearing 
pursuant  to  21  CFR  1301.54(a). 
Documents  are  deemed  filed  upon 
receipt  by  the  Hearing  Clerk  of  DEA.  21 
CFR  1316.45. 

Emanuel  L  Rosengard,  on  behalf  of 
Respondent  pharmacy,  sent  a  letter 
requesting  a  hearing  that  was  received 
by  the  Hearing  Clerk  on  May  15, 1985. 
The  letter  was  dated  April  30. 1985.  but 
the  envelope  was  postmarked  May  9, 
1985.  The  request  for  hearing  was  not 
timely  filed,  nor  was  it  in  the  form 


31786 


Federal  Register  /  Vol.  50.  No.  151  /  Tuesday.  August  6.  1985  /  Notices 


required  by  21  CFR  1316.47.  The 
Administrator  finds  that  Respondent 
pharmacy  has  waived  its  opportunity  for 
a  hearing  and  issues  the  following  final 
order  based  upon  the  findings  of  fact 
and  conclusions  of  law  as  hereinafter 
set  forth.  21  CFR  1301.54. 

In  addition  to  the  request  for  hearing, 
Mr.  Rosengard  sent  another  letter  dated 
April  30, 1985.  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control.  In  this  letter,  Mr.  Rosengard 
denied  the  statements  in  the  Show 
Cause  Order  by  saying.  "I  deny  and 
resent  items  numbered  2,  3,  4,  5  and  6  as 
being  lies,  half-truths  and 
inuendoes.  .  ."  Mr.  Rosengard  went  on 
to  say  he  had  been  set  up  by  the  State  of 
Massachusetts  and  D£A.  Mr.  Rosengard, 
however,  presented  no  facts  or 
explanations  regarding  the  statements  in 
the  Order  to  Show  Cause:  he  merely 
attacked  the  agencies  and  investigators 
that  had  investigated  his  conduct. 

The  Administrator  finds  that  the 
Respondent  pharmacy  was  first 
investigated  by  EEA  in  1974.  Among  the 
violations  found  at  The  Apothecary  at 
that  time  were:  failure  to  maintain 
records  in  a  required  manner  in 
violation  of  21  CFR  1304.02(h),  21  CFR 
1304.21(a)  and  1304.21(d):  prescription 
recordkeeping  discrepancies  in  violation 
of  21  CFR  1304.21(a)  and  1304.21(d);  and 
failure  to  provide  records  showing  the 
acquisition  of  22  bottles  of  Schedule  IV 
items. 

In  June.  1983,  DEA  interviewed  an 
informant  with  regard  to  The 
Apothecary  and  Emmanuel  L 
Rosengard.  R.Ph..  the  owner  and  sole 
stockholder  of  The  Apothecary.  The 
informant  stated  that  Mr.  Rosengard  had 
supplied  her  with  various  controlled 
substances  including  Tussionex/tincture 
of  opium  mixture,  morphine  injectables, 
Dilaudid  and  Dolophine.  These  narcotics 
were  given  to  her  in  exchange  for  sexual 
favors.  The  informant  stated  that  this 
arrangement  was  not  unusual  for  Mr. 
Rosengard  and  involved  others.  The 
informant  also  stated  that  she  sold  drugs 
for  Mr.  Rosengard  and  estimated  she 
made  $60,000  for  him  over  a  seven- 
month  period. 

On  September  30. 1983,  DEA 
Investigators  seized  prescriptions  and 
other  records  from  The  Apothecary 
pursuant  to  an  administration  inspection 
warrant.  Of  the  prescriptions  seized,  624 
of  them  were  written  by  one  doctor  over 
a  9  Ms-month  period.  These  prescriptions 
revealed  patterns  of  unusual  and 
excessive  prescribing  of  Dolophine 
(methadone),  Percodan  (oxycodone)  and 
Dilaudid  (hydromorphone),  all  Schedule 
II  narcotic  controlled  substances.  A 
number  of  these  prescriptions  were 


filled  for  known  drug  addicts  in  the 
Boston  area. 

In  an  order  dated  December  7, 1984. 
The  Board  of  Registration  in  Pharmacy, 
Commonwealth  of  Massachusetts 
revoked  Emmanuel  Rosengard's 
personal  pharmacist's  license.  At  the 
hearing  before  the  Board,  a 
Massachusetts  State  Drug  Investigator 
testified  that  an  audit  was  conducted  at 
The  Apothecary  pursuant  to  an 
administrative  inspection  warrant.  The 
audit  revealed  shortages  of  Percocet, 
Dilaudid  2  mg.,  and  methadone  5  and  10 
mg.  Subsequently,  a  search  warrant  was 
obtained  and  the  Schedule  II  drug  file 
seized.  500  prescriptions  written  for  46 
patients  were  seized.  These  46  patients 
were  the  patients  of  only  two  doctors. 
Of  the  46  patients,  36  had  previous 
police  records.  The  records  of  one 
particular  patient  clearly  showed  that 
she  was  given  in  excess  of  1,500 
Dolophine  (methadone)  in  an  eleven- 
month  period  and  that  770  Dolophine 
were  given  to  her  in  a  ten-day  period. 

The  Board  also  found  that  Mr. 
Rosengard  maintained  extraordinarily 
large  quantities  of  Dolophine  and 
Dilaudid  in  a  private  safe  and  that  he 
dispensed  them  only  during  certain 
hours  to  drug  addicts  for  inflated  prices. 
The  Board  further  found,  "that  although 
the  drugs  were  dispensed  pursuant  to 
prescriptions,  the  fact  that  only  one  or 
two  doctors  issued  them,  the  unusual 
quantity  and  frequency  with  which  Mr. 
Rosengard  dispensed  the  drugs,  the 
unusually  high  prices  he  charged  which 
Mr.  Rosengard  acknowledged  were  not 
usual  or  customary,  and  other  evidence 
including  Mr.  Rosengard's  testimony 
indicating  that  the  individuals  to  whom 
he  dispensed  those  drugs  came  to  him 
instead  of  paying  higher  prices  on  the 
street,  all  establish  that  Mr.  Rosengard 
knew  the  prescriptions  he  filled  for 
Dilaudid  and  Dolophine  were  not  issued 
in  the  ordinary  course  of  professional 
practice  and  were  not  issued  for 
legitimate  medical  purposes."  The  Board 
concluded  that  Mr.  Rosengard  was 
engaged  in  a  deliberate  scheme  to 
knowingly,  intentionally  and  illegally 
dispense  and  distribute  Dilaudid  and 
Dolophine  for  exorbitant  profit  to 
maintain  certain  drug  addicts  in 
violation  of  state  and  Federal  law.  The 
Board  issued  an  order  revoking  Mr. 
Rosengard's  personal  pharmacist  license 
and  further  ordered  that  Mr.  Rosengard 
liquidate  his  interests  in  the  pharmacy. 

On  December  14. 1984,  Mr.  Rosengard 
surrendered  his  license  to  practice 
pharmacy  in  Massachusetts.  On 
December  16. 1984,  Mr.  Rosengard 
reported  to  the  Boston  Police 
Department  that  he  was  the  victim  of  an 


armed  robbery,  during  which  money  and 
"all  of  his  narcotics"  were  stolen.  There 
were  no  witnesses.  Mr.  Rosengard  failed 
to  file  a  follow-up  report  detailing  his 
losses. 

Thereafter,  Mr.  Rosengard  transferred 
his  entire  stock  interest  in  Coolidge 
Drugs,  Inc.,  The  Apothecary,  to  a  new 
owner  in  a  blind  trust  and  thus  divested 
himself  of  all  control  or  property  interest 
in  ths  corporation.  On  March  12, 1985. 
the  Massachusetts  Board  of  Registration 
in  Pharmacy  concluded  a  suitability 
hearing  concerning  the  new  "owner" 
who  is  a  retired  barber  with  no 
experience  in  retail  pharmacy.  The 
Board  ruled  that  the  new  owner  was 
unfit  to  own  Coolidge  Drugs.  Inc.  and 
denied  his  application. 

Immediately  prior  to  the  issuance  of 
the  Order  to  Show  Cause  in  this  matter, 
the  Massachusetts  Board  of  Registration 
in  Pharmacy  ordered  that  Coolidge 
Drugs,  Inc.,  The  Apothecary  be  closed 
immediately  as  an  imminent  danger  to 
the  public  health,  welfare  and  safety, 
pursuant  to  Massachusetts  General  Law 
Chapter  94C  Section  13.  The  entire 
inventory  of  controlled  substances  of 
The  Apothecary  was  seized  by  agents  of 
the  Board  and  other  law  enforcement 
officers  on  March  12, 1985.  The 
pharmacy  has  not  been  authorized  by 
the  State  of  Massachusetts  to  handle 
controlled  substances  since  that  date. 

The  issue  initially  before  the 
Administrator  was  to  determine 
whether  the  continued  registration  of 
Coolidge  Drugs.  Inc.  was  or  was  not  in 
the  public  interest.  The  Administrator 
concludes  that  the  facts  stated  above 
would  support  the  revocation  of 
Respondent's  registration.  However,  the 
recent  termination  by  the  State  of 
Massachusetts  of  the  Respondent 
pharmacy's  authority  to  handle 
controlled  substances  mandates  such 
action.  DEA  has  consistently  held  that 
termination  of  a  registrant's  state 
authority  to  handle  controlled 
substances  requires  DEA  to  revoke  the 
registrant's  DEA  Certificate  of 
Registration.  21  U.S.C.  824(a)(3).  See: 
Geofge  P.  Gotsis.  M.D.,  Docket  No.  83- 
19,  49  FR  33750  (1984):  Kenneth  E. 
Wilson.  D.D.S..  46  FR  25018  (1981); 
James  Waymon  Mitchell.  M.D..  Docket 
No.  79-16,  44  FR  71466  (1979). 

Mr.  Rosengard  and  Coolidge  Drugs, 
Inc.,  The  Apothecary,  the  Respondent  in 
this  case,  clearly  acted  as  a  conduit  for 
the  diversion  of  large  quantities  of 
narcotics  into  the  hands  of  addicts  in  the 
Boston  area.  The  pharmacy  and  its 
owner  realized  substantial  profits  from 
this  activity.  It  is  clear  that  this  practice 
was  not  in  the  public  interest.  The 
Massachusetts  Board  of  Registration  in 


Pharmacy  also  recognized  the  activities 
of  Mr.  Rosengard  and  The  Apothecary 
as  clearly  outside  the  scope  of 
professional  and  legitimate  pharhiacy 
practice. 

In  consideration  of  the  foregoing,  and 
having  a  lawful  basis  for  such  action,  21 
U.S.C.  824(a),  it  is  the  decision  of  the 
Administrator  that  the  DEA  Certificate 
of  Registration,  issued  to  Coolidge 
Drugs.  Inc..  d/b/a  The  Apothecary, 
should  be  revoked.  Accordingly, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  824  and  28  CFR  0.100(b).  the 
Administrator  hereby  orders  that  DEA 
Certificate  of  Registration  AC1914490 
be,  and  it  hereby  is,  revoked  effective 
immediately.  Any  outstanding 
applications  for  renewal  of  such 
registrations  are  hereby  denied. 

Dated:  July  31. 1985. 
John  C.  Lawn, 

Administrator. 

[FR  Doc.  85-18611  Filed  8-5-85;  8:45  amj 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

Background 

The  Department  of  Labor,  in  carrying 
out  its  responsibility  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  considers  comments  on  the 
proposed  forms  and  recordkeeping 
requirements  that  will  affect  the  public. 
UST  OF  FORMS  UNDER  REVIEW:  On 
each  Tuesday  and/or  Friday,  as 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency  forms  under 
review  by  the  Office  of  Management 
and  Budget  (OMB)  since  the  last  list  was 
published.  The  list  will  have  all  entries 
grouped  into  new  collections,  revisions, 
extensions,  or  reinstatements.  The 
Departmental  Clearance  Office  will, 
upon  request,  be  able  to  advise 
members  of  the  public  of  the  nature  of 
any  particular  revision  they  are 
interested  in.  \ 

Each  entry  will  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  form. 

The  title  of  the  form. 

The  OMB  and  Agency  form  numbers, 
if  applicable. 

How  often  the  form  must  be  filed  out. 

Who  will  be  required  to  or  asked  to 
report. 

Whether  small  businesses  or 
organizations  are  affected. 
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An  estimate  of  the  number  of 
responses. 

An  estimate  of  the  total  number  of 
hours  needed  to  fill  out  the  form. 

The  number  of  forms  in  the  request  for 
approval. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Questions 

Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
by  calling  the  Departmental  Clearance 
Officer,  Paul  E.  Larson,  Telephone  202- 
523-6331.  Comments  and  questions 
about  the  items  on  this  list  should  be 
directed  to  Mr.  Larson,  Office  of 
Information  Management,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  Room  N  1301. 
Washington,  D.C.  20210.  Comments 
should  also  be  sent  to  the  OMB 
reviewer,  Nancy  Wentzler.  Telephone 
202-395-6880,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  3208, 
NEOB,  Washington,  D.C.  20503. 

Any  member  of  the  public  who  wants 
to  comment  on  a  form  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

Revision 

Employment  Standards  Administration 
Applications  for  Special  Worker  and 

Sheltered  Workshop/Patient  Worker 

Certificates 
1215-0005;  WH-2  WH-205,  WH-249, 

WH-222-MIS.  WH-226-MIS,  WH- 

227-MIS,  WH-227a-MIS 
Annually 
State  or  local  governments;  Farms; 

Businesses  or  other  for-profit;  Federal 

agencies  or  employees;  Non-profit 

institutions;  Small  businesses  or 

organizations 
25,200  responses;  22,673  hours;  7  forms. 

Information  is  required  to  determine 
whether  respondents  will  be  authorized 
to  pay  subminimum  wages  to 
handicapped  individuals  under  the 
provisions  of  section  14(c)  of  the  Fair 
Labor  Standards  Act.  The  Wage  and 
Hour  Division  uses  the  information  to 
approve  such  authority  for  the 
respondents. 

Extension 

Employment  and  Training 

Administration 
JTPA  Quarterly  Status  Report 
1205-0200;  ETA  8579 
Annually 

State  or  local  governments 
57  respondents;  342  burden  hours;  1 

form. 
The  information  collected  will  be  used 

to  assess  and  oversee  JTPA  programs. 


both  individually  and  collectively.  In 
addition,  the  participant  and  financial 
data  will  be  used  to  prepare  budget 
requests  and  the  annual  reports  to 
Congress  required  by  section  106(d)(2) 
of  the  Act. 

Reinstatement 

Occupational  Safety  and  Health 

Administration 
Designation  of  Competent  Person — 

OSHA  73,  Log  of  Inspections  and 

Tests  by  Competent  Person — OSHA 

74 
1218-0011;  OSHA  73 
On  occasion 
Businesses  or  others  for  profit;  small 

businesses  or  organizations 
900  responses;  887  hours;  2  forms. 

To  insure  that  shipyard  personnel  do 
not  enter  any  ships'  spaces  that  contain 
oxygen  deficiency,  toxic,  or  flammable 
atmospheres,  qualified  personnel  must 
test  these  spaces  and  the  results  of  these 
tests  must  be  available  to  those  who 
must  enter  these  spaces  so  they  can  take 
appropriate  steps  to  prevent  accidents. 

Signed  at  Washington.  D.C.  this  Isl  day  of 
August,  1985. 

Paul  E.  Larson. 

Departmental  Clearance  Officer. 

|FR  Doc.  85-18656  Filed  8-5-85:  8:45  am) 
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Empk>yn>ent  and  Training 
Administration 

invitation  To  Comment  on  Proposed 
Quality  Control  Program  for 
Unemployment  Insurance 

agency:  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor. 

ACTION:  Notice  on  design  dimensions 
and  consequences. 

summary:  This  notice  sets  forth  nine 
design  issues  relating  to  a  system  to 
detect  problems  and  support  corrective 
actions  for  the  Federal-State 
Unemployment  Insurance  (UI)  System 
and  invites  interested  parties  to 
comment. 

Over  the  last  18  nranths,  the 
Department  of  Labor  has  developed  a 
design  for  a  QC  program  that  expands 
on  the  voluntary  random  audit  (RA) 
program  and  is  based  on  a  series  of 
consultations  and  workgroups.  Prior  to 
implementation  of  a  quality  control 
program,  the  Secretary  of  Labor  directed 
the  Department  to  structure  a  wide- 
ranging  review  of  the  plans  for  quality 
control.  The  continuing  goal  of  the 
Secretary  is  to  maintain  and  improve  the 
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accuracy  and  timeliness  of 
Unempioyment  Insurance  revenue  and 
payment  activities  by  establishing  and 
installing  a  system  to  detect  problems 
and  support  corrective  action.  The 
Secretary  of  Labor  has  sent  individual 
letters  to  the  governors  of  the  States 
asking  for  their  personal  review  and 
comment  on  the  design  dimensions  and 
consequences  related  to  the  system.  He 
is  planning  to  meet  with  representatives 
of  groups  who  have  a  continuing  interest 
in  unemployment  insurance  and  will 
also  convene  a  general  meeting  open  to 
the  public. 

DATE:  Written  comments  must  be 
received  by  close  of  business  on 
September  5, 1985. 

AOOMESS:  Submit  comments  to  Carolyn 
M.  Golding,  Director.  Unemployment 
Insurance  Service.  Employment  and 
Traming  Administration.  601  D  Street. 
NW..  Washington.  D.C.  20213. 
Telephone:  202-376-6636. 
FOR  FURTHER  INF0RMAT10M  CONTACT 
Ms.  Carolyn  M.  Golding.  Director, 
Unemployment  Insurance  Service. 
Employment  and  Training 
Administration,  601  D  Street.  NW.. 
Washington.  D.C.  20013.  Telephone;  202- 
376-6636. 

Design  Dimensions  and  Consequences 

Introduction 

A  substantial  error  rate  exists  in  the 
payment  of  UI  beneflts.  Recent  audit 
findings  suggest  that  up  to  12  percent  of 
the  benefits  paid  to  UI  claimants  each 
year  may  be  paid  in  error.  Similar 
problems  exist  on  the  revenue  or  tax 
side  where  the  exact  dimenstions  of  the 
problem  are  unknown  but  also  appear  to 
be  substantial.  This  notice  identifies  the 
primary  design  dimensions  for  a  system 
to  detect  and  correct  such  errors.  For 
each  dimension,  the  basic  design 
options  and  the  chief  consequences  to 
be  expected  from  choosing  each  option 
are  identified.  Any  error  identification 
and  correction  system  requires  concrete 
choices  along  these  dimensions.  Many 
of  these  choices  are  interdependent:  the 
choice  of  an  option  along  one  dimension 
implies  certain  choices  along  others.  It  is 
these  choices  which  are  the  subject  of 
the  current  policy  review.  The 
underlying  assumption  for  this  review  is 
that  there  will  be  an  assessment  system 
established  that  will  allow  for  the 
identification  of  errors  and  the 
correction  of  those  errors. 

Dimensions,  Options  and  Consequences 

System  Operations 

What  should  be  the  balance  between 
State  and  Federal  responsibilities  in 
operating  the  system?  The  polar  options 


are  total  State  versus  total  Federal 
operation  of  the  system,  with  an  almost 
infinite  division  of  responsibilities  in 
between.  Other  choices  may  determine 
this  cme;  for  example,  if  the  data  are  to 
be  totally  for  in-State  use,  total  Slate 
system  operation  and  direction  seems 
most  appropriate. 

Total  State  operation  reflects  the 
State's  primary  responsibility  for  proper 
and  efficient  administration  and  the 
diversity  of  State  UI  laws,  and  is 
consistent  with  the  long-standing 
Federal-State  partnership  in  UI.  It  is 
appropriate  if  the  results  are  to  be  used 
only  by  States.  This  approach  may  also 
lead  to  inconsistent  methods,  inaccurate 
results,  and  limited  incentives  for 
corrective  action. 

Total  Federal  operation  would  follow 
the  model  establishment  in  other 
Federally-administered  QC  programs.  It 
would  ensure  maximum  uniformity  of 
methods  and  procedures  and  hence 
reliability  of  results.  On  the  other  hand, 
it  could  tend  to  undermine  State 
commitment  to  the  system  and  reduce 
State  incentives  for  corrective  action.  It 
may  also  represent  an  unwarranted 
expansion  of  Federal  responsibility. 

Mixed  Federal/State  division  of 
responsibilities  may  avoid  the  pitfalls  of 
both  extremes.  The  Federal  strength  is 
in  policy  oversight  and  ensuring 
technical  and  methodological 
consistency;  State  strengths,  on  the 
other  hand,  tend  to  be  intimately 
familiar  with  their  unique  laws  and 
procedures  and  a  commitment  to 
working  with  their  own  programs.  Such 
a  division  of  responsibilities  for  the 
system  would  closely  model  those 
embodied  in  the  UI  program  itself. 

Coverage 

Should  State  coverage  under  this 
system  be  optional  or  required? 
Although  the  46-State  RA  program  was 
voluntary,  other  departmental  systems 
(i.e..  workload  validation,  quality 
appraisal  and  periodic  reports]  are 
required. 

A  voluntary  system  may  be  more 
consistent  with  the  Federal-State 
partnership  concept  and  would  be  the 
more  appropriate  choice  if  the  results 
arc  to  be  used  only  by  States.  In  other 
voluntary  systems  it  has  proven  very 
difficult  to  ensure  the  uniform 
definitions  and  methodologies  are  used 
by  jurisdictions  electing  to  participate. 

Mandatory  participation  would  more 
readily  support  fmdings  generalizable  to 
the  national  level.  Also,  if  there  is  to  be 
mandatory  corrective  action  (see 
below).  QC  would  be  mandatory  as 
well.  If  this  mechanism  is  made  central 
to  the  Department's  overall  scheme  of 
ensuring  proper  and  efficient 


administration  of  UI  in  accordance  with 
the  Social  Security  Act  it  should  be 
mandatory. 

Access  to  Data 

Who  should  have  access  to  the 
overall  findings  and  case  related  data? 
If  the  system  is  to  focus  only  on 
processes,  and  be  totally  State  oriented, 
this  is  not  a  national  design  issue. 
However,  if  the  system  is  to  develop 
data  on  individual  claims  (e.g.,  through 
case  investigations),  even  though  within 
Privacy  Act  restrictions,  a  national 
design  and  security  issue  is  involved. 
The  related  matter  of  data  security  is  a 
technical  issue  that  attends  any 
gathering  of  confidential  data.  Clearly, 
access  to  the  individual  case  data  must 
be  restricted  to  intended  users. 

Publicly  release  data  on  error  rates 
and  procedural  deficiencies.  States  have 
a  natural  incentive  to  correct  errors 
since  UI  benefits  are  funded  by 
employer  contributions  under  State-set 
tax  schedules.  And  as  public  officials. 
State  administrators  are  responsible  to 
the  voters  and  taxpayers  in  their  States. 
If  employers  and  others  have 
information  on  error  rates  or  procedural 
deficiencies  they  will  likely  demand  that 
problems  be  corrected. 

Do  not  publicly  release  data  en  error 
rates  and  procedural  deficiencies.  The 
release  of  error  rate  data  risks 
unwarranted  or  simplistic  conclusions 
and  comparisons  within  and  among 
States  by  persons  who  do  not 
understand  the  impact  of  variations  in 
individual  State  laws  and  procedures 
and  the  limitations  of  the  data. 

State  Option.  Allowing  States  to 
decide  about  release  of  individual  or 
"micro"  data  (and  possibly  error  rates?) 
would  avoid  State  Privacy  Act  and  other 
policy  restrictions.  It  could  vitiate  the 
use  of  the  system  for  making  national 
policy  or  legislative  decisions,  however. 
and  allow  some  States  to  withhold 
information  essential  to  judging  the 
adequacy  of  their  program  operations. 

Federal  Access  to  Micro  Data  Under 
Privacy  Act  would  enable  use  of  the 
data  for  Federal  executive  and 
legislative  branch  policy  guidance  and 
evaluation  as  well  as  similar  State  use. 
The  Combined  Wage  and  Benefit 
History  system  provides  a  precedent  for 
Federal  use  of  such  data.  However, 
some  Slates  argue  that  such  Federal 
access  would  conflict  with  their  privacy 
laws. 

Scope 

What  should  be  the  geographical  or 
jurisdictional  scope  of  the 
investigations?  EssenUaWy  all  structured 
error  identification  systems,  rely  on 
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samply  methodology.  At  one  extreme, 
samples  could  be  large  enough  and 
drawn  in  such  a  way  to  permit 
statistical  inferences  on  both  a 
statewide  and  intrastate  basis  down  to 
local  jurisdictions  (e.g.,  city,  county, 
local  office,  etc.).  At  the  other  extreme,  a 
nationwide  sample  could  permit  only 
systemwide  inferences.  In  practical 
terms,  however,  the  most  viable  options 
are  sampling  and  inferences  on  a 
statwide  basis  versus  a  single  national 
sample  also  yielding  inferences  for 
selected  States.  RA  used  a 
representative  State  sample  in  all  states. 

A  single  national  sample  would  be  the 
least  expensive  option.  Samples  could 
be  drawn  in  States  selected  to  be 
representative  of  the  nationwide  UI 
population  as  a  whole.  A  single  national 
sample  would  be  of  limited  benefit  to 
States  in  identifying  State-specific  errors 
or  supporting  State-level  corrective 
action.  Differences  in  State  laws  would 
also  reduce  the  practical  and  policy 
utility  of  the  resulting  data  at  both  State 
and  Federal  levels. 

Representative  State  samples  in  all 
States  is  a  more  expensive  option.  The 
additional  cost  would  permit  the 
identification  of  State  specific  errors 
and  problems  which  can  also  be 
aggregated  to  support  nationwide 
analyses.  State  analysis  and  corrective 
action  can  also  be  supported  and  the 
impact  of  differences  in  State  laws 
explained. 

Investigative  Objective  (s) 

Shauld  the  case  reviews  of  the  sample 
claims  focus  on  administrative 
procedures,  on  program  outcomes  or 
both?  One  approach  would  be  to  limit 
reviews  to  the  accuracy  of  the  outcome 
of  each  case  investigated  (e.g..  benefits 
over/underpaid).  Another  would  be  to 
examine  only  the  adequacy  of  the 
approach  used  to  arrive  at  this  result 
(e.g.  SESA  benefit  processing  activities). 
A  third  alternative  is  to  examine  both 
the  outcome  and  the  approach  and  infer 
procedural  correctness  from  the 
accuracy  of  the  outcomes.  The  RA  has 
used  this  latter  approach. 

Procedural  investigations  would  be 
the  least  expensive  and  could  provide 
for  a  review  of  an  agency's  entire 
administrative  system.  While  they 
provide  information  on  procedures  and 
processing  errors,  they  do  not  yield  data 
on  underpayments/overpayments  as 
such,  both  the  measured  impact  of 
mending  processes  and  the  degree  of 
payment  accuracy  would  thus  remain 
uncertain. 

A  pure  outcomes  investigation  would 
focus  strictly  on  identifying  and 
correcting  individual  case  errors  (e.g., 
individual  paid  claims).  Identifying  and 


correcting  such  errors  and  publicizing 
results  could  provide  strong  incentives 
for  States  to  reduce  errors  and 
otherwise  improve  their  performance,  as 
well  as  actively  deter  employers  and 
claimants  from  fraud  or  compliance 
violation  by  increasing  the  risk  of 
discovery  and  disclosure.  Under  this 
approach  cases  sampled  need  not  be 
representative  of  the  overall  caseload 
and  limited  information  would  be 
produced  on  causes  and  sources  of 
errors. 

Outcome-to-process  inferences  would 
involve  investigation  of  case  outcomes 
with  investigators  gathering  adequate 
infomration  to  also  draw  valid 
inferences  about  the  systemic  processes 
of  which  they  are  based.  This  approach 
would  require  the  collection  of  more 
data  subjected  to  more  extensive 
analysis  than  the  other  alternatives  to 
draw  such  conclusions  to  support 
corrective  action.  Some  of  the  data 
required  may  also  seem,  at  a  first 
glance,  to  bear  httle  relation  to  what  is 
needed  to  evaluate  the  outcome  of  the 
case  under  review.  Sampled  cases  must 
be  representative  and  representative 
samples  used  to  ensure  the  validity  of 
the  results. 

Purpose  of  the  Data  Collected  by  the 
System 

Should  the  system  provide  data  for 
corrective  action  involving  only 
operational  and  procedural  problems  or 
generate  information  which  can  be  used 
to  effect  changes  in  Federal  and  State 
law  and  policy?  One  of  the  few  basic 
decisions  that  has  been  made  is  that  the 
system  will  be  explicitly  oriented 
toward  error  correction.  The  factors 
contributing  to  errors  include  State 
operating  procedures.  State  staff 
performance  deficiencies.  State  law  and 
policy,  and  Federal  law  and  policy.  The 
RA  was  used  almost  exclusively  for 
error  measurement;  its  technology  was 
too  cumbersome  and  its  data  elements 
and  sample  size  too  limited  to  be  used 
for  policy  and  legislative  analysis. 

A  narrowly-defined  system  used  only 
to  identify  and  correct  State  operational 
problems  would  be  easier  to  structure 
and  to  control,  and  would  require  little, 
if  any,  data  that  would  raise  privacy  or 
confidentiality  concerns. 

A  broad  based  system  that  is  usable 
for  State  and  Federal  legislative  and 
policy  analysis  to  reduce  errors  is 
feasible  with  current  technologies.  Such 
an  approach  implies  the  collection  of 
data  that  is  available  in  existing  State 
central  files  and  directly  from  claimants 
during  the  course  of  the  investigation, 
but  which  does  not  appear  on  its  face  to 
be  relevant  to  the  payment  of  benefits 
and  collection  of  taxes.  Many  of  these 


useful  data  elements  raise  Privacy  Act 
concerns  so  that  additional  protections 
would  be  needed  to  avoid  its  misuse. 

Methodology 

Should  the  system  feature  standard 
definitions,  procedures,  and 
methodologies?  There  are  many 
variations  in  the  way  data  elements  can 
be  defined,  samples  selected, 
verification  investigations  conducted, 
and  operations  organized.  The  RA  used 
systematic  random  selection  of  sample 
cases  and  in-person  verification.  Many 
varifications.  few  of  them  tested,  are 
possible.  The  answer  to  this  question 
may  depend  on  the  choice  made  about 
the  purposes  of  the  system:  If  it  is  to  be 
used  to  make  inferences  about 
performance  at  both  the  State  and 
Federal  level,  sampled  jurisdictions 
must  use  the  same  approaches.  If  the 
system  is  for  State  use  only,  uniform 
procedures  are  desirable  to  ensure  data 
quality,  but  not  requried. 

Error  Correction  Strategies 

How  can  the  system  best  accomplish 
the  objective  of  ensuring  States  will 
take  corrective  action  to  reduce  error 
rates  or  otherwise  improve  processes? 
Choices  here  are  related  to  choices 
made  on  publication  of  data  and 
purposes  of  data  collection. 

Encourage,  but  do  not  require, 
corrective  action.  Publication  of  error 
rates  and  public  response  to  such 
information  provide  a  powerful 
incentive  for  corrective  action  without 
any  further  requirement. 

Provide  incentives.  Publication  of 
data  on  error  rates  alone  may  be 
sufficient  to  ensure  corrective  actions 
are  taken,  and  taken  swiftly  enough.  On 
the  other  hand,  incentives  may  be 
needed  and  could  be  provided  through 
administrative  funding  mechanisms 
(e.g..  tying  some  additional  funding  to 
improved  payment  error  rates  or  tax 
collection  ef^ciency).  availability  of 
special  corrective  action  funding,  or 
Federal  technical  assistance. 

Require  corrective  action.  Even 
though  most  UI  funds  are  State  monies, 
the  Federal  Government  also  has  a 
major  interest  in  UI  efficiency  because 
tax  and  beneflt  flows  are  included  in  the 
unified  Federal  budget  and  States 
administrater  a  variety  of  Federal  UI 
programs.  Despite  publicity  and  other 
incentives,  some  States  may  fail  to  take 
corrective  action  in  all  or  some  areas. 
Publicity  can  be  manipulated;  and 
incentives  may  prove  too  weak. 
Corrective  actions  could  be  mandated  in 
such  instances. 
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Programs  Included 

How  comprehensive  should  the 
system  be?  If  the  system  is  to  be  focused 
in  one  way  or  another  on  outcomes  and 
not  just  on  process,  the  extent  of  the 
outcomes  to  be  examined  must  be 
determined.  A  fuiJy  comprehensive 
system  would  investigate  all  aspects, 
including  both  revenue  collection, 
benefit  claims  and  appeals,  of  all  nine 
Federal  or  Federal-State  UI  programs: 
regular  (intrastate)  UI;  interestate 
beneHts  (IB):  combined  wage  claims 
(CWC):  Unemployment  Compensation 
for  Federal  Employees  and  for  Ex- 
servicemembers  (UCFE/UCX);  Extended 
Benefits  (EB);  Disaster  Relief  (DUA): 
Trade  Adjustment  Assistance  (TAA); 
and  Redwoods.  A  more  selective  system 
would  develop  and  apply  objective 
decision  rules,  such  as  cost-benefit 
criteria,  for  selecting  coverage.  The  main 
dimensions  for  making  such  decisions 
are  program  identity,  type  of  action,  and 
potential  for  errors  (i.e.,  benefit 
payments  and/or  revenues).  Random 
audit,  for  example,  covered  only  benefit 
payment  actions  of  regular  intrastate, 
combined  wage  claims,  UCFE,  and  UCX 
programs. 

A  comprehensive  system  would 
identify  all  errors,  needing  correction  in 
all  nine  Federal  or  Federal/State  UI 
programs.  This  would  also  be  the  most 
expensive  appro&ch  since  the  various 
programs  differ  in  eligibility 
requirements  (entailing  different  data 
elements);  some  programs  are 
intermittent  or  cover  very  limited 
population,  and  not  all  States  are  fully 
automated  in  all  program  areas. 

A  partial  coverage  system  Would  be 
less  expensive  to  administer,  but  leave 
costly  gaps  in  knowledge  and  error 
correction  efforts.  Partial  coverage 
could,  however,  target  scarce  resources 
to  programs  with  greatest  dollar  volume, 
vulnerability,  or  greatest  known 
problems  or  involving  least  cost  to 
review.  The  RA  program  was  a  program 
of  partial  coverage.  By  including  regular 
intrastate,  CWC.  and  UCFE/UCX 


programs,  over  90  percent  of  benefit 
pd>-ment  volume  was  covered.  These 
components  were  also  the  most  readily 
investigated,  being  permanent  programs 
of  stable  dimensions  operating  on  an 
intrastate  basis.  The  EB  payments  are  of 
major  dimensions  during  recessions,  and 
interstate  benefit  payments  are  thought 
to  be  more  error-prone  than  intrastate. 
The  IB  payments  require  more  complex 
designs  to  investigate.  States  and  DOL 
have  experience,  through  RA,  with 
benefit  actions  and  paid  claims.  Paid 
claims  account  for  about  83  percent  of 
all  benefit  actions,  and  all  are  centrally 
automated:  however,  the  use  of  this 
approach  is  known  to  understate 
underpayments  since  claims  denied  are 
not  examined.  Including  continued 
claims  denials  would  raise  coverage  to 
about  98  percent  of  actions  but  require 
access  of  data  not  automated  in  some 
States:  most  of  the  remaining  2  percent 
could  be  covered  by  adding  monetary 
denials  of  initial  claims.  Leaving  claims 
denied  unexamined  results  in  a  simpler, 
less  expensive  and  more  cost-beneficial 
system  but  one  less  balanced  in  terms  of 
the  accuracy  of  benefit  processes. 

Revenue  collections  are  an  area  of 
known  problems  but  one  as  yet 
unexplored  through  a  random  audit-like 
approach.  Tax  operations  are  complex 
and  would  require  benefit-like  decisions 
about  the  scope  of  actions  covered  and 
methodology  to  be  used.  Omitting 
revenues  would  lower  cost  but  leave  the 
revenue  half  of  UI  processes  without  an 
error  measurement  mechanism  and 
place  an  unfair  burden  on  law-abiding 
employers.  Covering  revenue  operations 
would  greatly  increase  the  complexity  of 
the  system,  while  tapping  potential 
revenue  gains  from  correcting 
undercoUections  and  collection  delays 
on  $20  billion  of  tax  liabihties  annually. 

Signed  at  Washington,  D.C.  this  30th  day  of 
July  1985. 
Rol>ert8  T.  Jones. 

Acting  Deputy  Assistant  Secretary  ofLaltor. 
(FR  Doc.  85-18570  Filed  8-5-85:  8:45  am] 

BILLmO  COOE  4510-30-M 


Investigations  Regarding 
Certifications  of  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ('the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
of  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  August  16, 1985. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  August  16, 1965. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  601  D  Street,  NW..  Washington, 
D.C.  20213. 

Signed  at  Washin^toa  D.C  this  29th  day 
of  July  1985. 

Marvin  M.  Fooks, 

Director,  Off  ice  of  Tnide  Adjustment 
Assistance. 


Appendix 


PtMontt.  tJnion/iiwffc6fi  or  formsf  iworkf  i  of    ' 


Alb  Owkmn  Corp.  (UAW)- 

Bala  ShM  Co  (wcrtws) 

B  F   Goodncft  Ca.  Tn  Grai«,  Tmtm  Producti  (wnk- 
ari) 

Jpycve  fuf  nulls,  Int  (vvuiKviil ^ „..„ — 

McMetoan  FootwMr  Factory,  kic  (vnflai^ 

MagnMc  PanpHanals.  Inc   (xiortars).- _.., 

Oho  Farro-Aioys  Corp 

Op«»t*«  Uig  Co  (ACTWU) 

Texas  ApparW  Co  (ACTWU).. 
Texas  Apparal  Co.  (ACTWU).. 
Texas  Adpwa*  Ca  (ACnMU)_ 
itfBEW) 


Aeoken  Corporation  (Unilad  FumNura  Wortan  of  AraaO-. 


Locallon 


Mlwaufcee. ' 
Elans.  WV.. 
PA.. 


Edan  Pr»ie.  MN 

i^Mnumn  r^ovn,  un»« 

Phank  CMy.  AL 

Ea^  Pass.  TX  (Atca  Awa) . 
Ea^  Pass,  TX  (Loop  431) . 

a  Paso.  TX 

Foit  ABunson.  Wl 


TN. 


Oala 
lacawad 


7/22/S5 
7/10/K 
7/22/85 

7/1S/a6 
7/WK 
7/11/8S 
7/19/85 
7/19/85 
7/11/85 
7/11/85 
7/11/86 
7/23/85 

7/9/85 


DaMo« 
petition 


7/17/85 
7/22/85 
7/12/85 

7/15/85 
7/1/86 
7/8/85 

7/15/85 

7/15/85 
7/8/85 
7/8/85 
7/8/86 

7/18/85 

7/1/85 


Petion  No. 


TA-W-16.179.. 

TA-W-16.180 

TA-W-i6.l81 


Articles  produced 


Wheel  tiautuis. 
Rubber  adea. 
Nyton  bra  lafancs. 


TA-W-18.182 WonieflS  blouses  8  pants. 

TA-W- 16.183 SNms  a  slippais. 

TA-W-16,184 Head  arm  assen«ly. 

TA-W- 18.185 1  SiSoori  metal 

TA-W-18.186 1  Towels  pottxjtders.  mitts,  screen  pnnt 

TA-W-16.187 1  Boys  «  mens  taans. 


TA-W-ie.188 
TA-W-1 8,188. 
TA-W-16.190 

TA-W-iai,191 . 


Boys  and  mana  laarti. 
Boys  and  manaiawa. 
Paddle  tana,  outdoor  residenuai  ligM  fcctures,  bath  cab,- 

nets,  mirrors 
Factory  oomplela  tnahtd  panoa. 
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APPENOiX— Continued 


Petbonar  Union/iM>rt«r«  or  lormar  woftais  ol— 


Bisbea  S*agc  «  &Mpm«nl  (tuortiafs) 

CalwJonian  Manufacturing  Company  (workari) 

Great  Wsslern  Sopar  Co  (wortters) 

Inleleplax  Corp.  (tBEtW( _ _.._ 

Outboard  Marme  Corp  (OPENJ) _ _ 

Philps  Oodge  Corp .  Copper  Quetn  Br«nch  (company) 

Spoileerw,  A  Ot»  ot  ApparaN  Industry  (wortian)— -. 

US  Slael  Corp..  Clairton  Worlis  (worKar*) _ 

Ely  Group.  Inc .  RocVlonJ  TexlHc  MM  («rarkws) 

Siamens-Alli  Corp.  (AUtW) ._ _.. 


AZ 

St  Johnabury,  VT. 

Graelay.  CO 

Ptoasanlvilte.  NJ-. 

Gatatburg.  IL 

Babae.  AZ 

Cartcudt.  NJ 

Oainon.  PA _..., 

McMnnvMe.  TN... 
Milwaukee.  Wl 


Date 


7/2/86 

7/8/aS 

6/aO/8S 

7/23/85 

7/8/aS 

7/0/8S 

7/18/85 

7/22/85 

7/22/85 

7/22/85 


Oaleot 


7/24/85 

7/29/85 

6/7/85 

7/8/85 

7/1/85 

7/2/85 

7/1/85 

7/12/85 

7/11/85 

7/17/85 


No 


Flu>(or 
Fiberglasx  oolb 
Raw  sugar  beets. 


TA-tW- 18.192 

TA-W-18.193 
TA-W-16.194 

TA-W-16.195  .     

TA-W-I6.t96 _J  Outboard  motor  gaa  tanks  •  ii— |M»ie«  i 

TA-<W-I6.t97 fha  tor  copper  ■neMars. 

TA-W-14.196      ..  SewinflrteaalK«a.aiirts  8  shorts. 

TA-W- 16.199 Bookkeapng  &  accounting  records  &  fcporH. 

TA-W-ie.200 {  Conon.  wool  8  spon  8  casual  twoery. 

'''A-W-16.201 j  Large  motors,  generators,  »«istomar>. 


(FR  Doc.  85-18561  Filed  8-5-85:  8:45  amj 
WLUNQ  CODE  4StO-3»-M 


I  TA-W- 15,8741 

Century  Brass  Products,  Inc. 
WatertMiry,  CT;  Dismissal  of 
Application  for  Reconsideration 

Pursuant  to  29  Cra  90.18  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
the  Century  Brass  Products, 
Incorporated,  Waterbury  Connecticut. 
The  review  indicated  that  the 
application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 
TA-W-15,874;  Century  Brass  Products, 

Incorporated,  Waterbury,  Connecticut 

(July  25. 1985) 

Signed  at  Washington.  D.C.  this  29th  day  of 
July  1985. 
Marvin  M.  Foclis, 

Director,  OfHce  of  Trade  Adjustment 

Assistance. 

|FR  Doc.  85-18562  Filed  8-5-85;  8:45  amj 

8ILUNG  COOE  4S10-10-M 


Determinations  Regarding  Eligibility 
To  Apply  for  Worker  Adjustment 
Assistance,  Simpson  Timber  Co.  et  al. 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period  July 
22, 1985-Iuly  26, 1985. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 


subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-15.868;  Simpson  Timber  Co.. 
McCleary  Door  &  Plywood  Plant. 
McCleary,  WA 

TA-W-15,932;  Laranne  Sportswear,  Inc., 
Brooklyn,  NY 

In  the  following  case  the  investigation 
revealed  that  criterion  (3)  has  not  been 
met  for  the  reason  specified. 
TA-W-15,914;  Cams  Chemical  Co., 
LaSalle,  IL 

Aggregate  U.S.  imports  of  potassium 
permanganate  did  not  increase  as 
required  for  certification. 

TA-W-15,941;  Blake  Drilling  & 
Exploration.  Inc.,  Midland.  TX 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
section  222  of  the  Trade  Act  of  1974. 

Affirmative  Determinations 

TA-W-16,026;  The  Anuw  Co.,  Elysburg, 
PA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
May  17, 1984. 

TA-W-16.027;  The  Arrow  Co.. 
Lewistown,  PA 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
May  17. 1984. 

TA-W-15,959;  Commuter  Industries. 
Inc..  Cascade,  lA 


A  certification  was  issued  covering  all 
woricers  of  the  firm  separated  on  or  after 
April  18. 1984. 

TA-W-15,898;  Rowher  Manufacturing 
Co.,  Tunkhannock,  PA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
March  26, 1984  and  before  March  31, 
1985. 

TA-W-1 5.952;  Lefere  Forge  &  Machine 
Co.,  Jackson,  Ml 

A  certification  was  issued  covering  ail 
workers  of  the  firm  separated  on  or  after 
January  1, 1985. 

TA-W-15,882:  Eastland  Shoe 

Manufacturing  Co.,  Levnston,  ME 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
June  1. 1984  and  before  August  la  1964. 
TA-W-15.887;  Northland  Shoe 

Manufacturing  Co.,  Fryeburg.  ME 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
May  1, 1984  and  before  January  18^  1985. 

TA-W-15.886:  Jack  Winter,  inc 
LaCrosse,  WI 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
March  28. 1984. 

TA-W-1 5.806;  Simpson  Timber  Co., 
Northwest  Operation,  Shelton.  WA 

All  workers  of  the  Simpson  Timber 
Co..  Northwest  Operations,  Shelton,  WA 
and  surrounding  area  engaged  in 
employment  related  to  the  production  of 
logs  and  lumber  separated  on  or  after 
February  12, 1984. 

TA-W-1 5.909;  General  Electric  Co.. 
Battery  Business  Dept.,  Gainesville. 
FL 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
November  1, 1984. 

TA-W-15.918:  General  Electric 
Columbia,  MD 

A  certification  was  issued  covering  ail 
workers  of  the  firm  separated  on  or  after 
April  4. 1984. 

TA-W-15.902;  Wilson  Sporting  Goods 
Co,  Cookeville,  TN 
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A  certirication  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
December  1, 1984  and  before  May  1, 
1985. 

TA-W-15.935;  New  Coat  Factory. 
Highland  Park.  NJ 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
March  18, 1984  and  before  November  30. 
1984. 

TA-W-1 5,904;  Airway  Industries.  Inc.. 
Ellwood  City.  PA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
April  2. 1984  and  before  January  1. 1985. 
TA-W-15.904A;  Airway  Industries,  Inc., 
West  Pittsburgh.  PA 

A  certiHcation  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
April  2, 1984  and  before  June  30. 1985. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  period  July  22. 1985- 
July  26. 1985.  Copies  of  these 
determinations  are  available  for 
inspection  in  Room  6434.  U.S. 
Department  of  Labor.  601  D  Streets 
N.W..  Washington.  D.C.  during  normal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 

Dated:  July  30.  1985. 

Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  85-18563  Filed  8-5-85:  8:45  am  J 
BNJJtMCOOE  4S10-3IMI 


Unemployment  Insurance  System 
Quality  Control  Program;  Open 
Meeting 

AGENCY:  Employment  and  Training 
Administration.  Labor. 
action:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  purpose  for  a  public 
meeting  on  the  design  of  a  Quality 
Control  System  for  the  Unemployment 
Insurance  Program. 
DATE  August  21. 1985.  8:30  a.m.  to  5:30 
p.m. 

AOOAESS:  Shoreham  Hotel, 
Congressional  Room.  2500  Calvert 
Street.  NW.,  Washington.  D.C. 
FOR  FURTHER  INFORMATION  CONTACT 
Carolyn  M.  Golding.  Director. 
Unemployment  Insurance  Service, 
Employment  and  Training 
Administration,  601  D  Street.  NW.. 
Washington.  D.C.  20013  (202/376-6636). 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  meeting  is  to  solicit  the 
views  of  a  wide  range  of  individuals  and 
organizations  who  may  have  an  interest 
in  the  design  of  such  a  system.  The  focus 


of  the  system  is  to  detect  problems  and 
support  corrective  actions  in  the  UI 
program.  This  meeting  provides  a  forum 
for  the  discussion  of  such  comments  and 
concerns.  Presentations  will  be  made  by 
individuals  representing  major  groups 
who  have  an  interest  in  unemployment 
insurance.  The  audience  will  be 
encouraged  to  comment. 

Signed  at  Washington.  D.C.  this  30th  day  of 
July  1985. 

Roberto  T.  Joom, 

Acting  Deputy  Assistant  Secretary  of  Labor 
[FR  Doc.  85-18569  Filed  8-5-85;  8:45  am] 

BNJJNQ  COOC  4S10-30-M 


Occupational  Safety  and  Health 
Administration 

Alaska  State  Standards;  Approval 
1.  Background 

Part  1953  of  Title  29.  Code  of  Federal 
Regulations  prescribes  procedures  under 
section  18  of  the  Occupational  Safety 
and  Health  Act  of  1970  (hereinafter 
called  the  Act)  by  which  the  Regional 
Administrator  for  Occupational  Safety 
and  Health  (hereinafter  called  the 
regional  administrator)  under  a 
delegation  of  authority  from  the 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health 
(hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  Part  1902. 
On  August  10. 1973,  notice  was 
published  in  the  Federal  Register  (38  FR 
21628)  of  the  approval  of  the  Alaska 
plan  and  the  adoption  of  Subpart  R  to 
Part  1952  containing  the  decision. 

The  Alaska  plan  provides  for  the 
adoption  of  State  standards  which  are  at 
least  as  effective  as  comparable  Federal 
standards  promulgated  under  section  6 
of  the  Act.  Section  1953.20  provides  that 
where  any  alteration  in  the  Federal 
program  could  have  an  adverse  impact 
on  the  at  least  as  effective  status  of  the 
State  program,  a  program  change 
supplement  to  a  State  plan  shall  be 
required. 

In  response  to  Federal  standards 
changes,  the  State  has  submitted  by 
letter  dated  October  17. 1984  from  Jim 
Robison.  Commissioner,  to  James  W. 
Lake.  Regional  Administrator,  and 
incorporated  as  part  of  the  plan.  State 
standai'ds  amendments  comparable  to 
29  CFR  1910.177  Subpart  N,  Servicing  of 
Single  Piece  and  Multi-Piece  Rim 
Wheels  (Amended),  as  published  in  the 
Federal  Register  (49  FR  4338)  on 
February  2. 1984.  The  State's  original 


standards  received  OSHA  approval  and 
were  published  in  the  Federal  Register 
(45  FR  74095)  on  November  7. 1980  in 
response  to  29  CFR  1910.177  as 
published  in  the  Federal  Register  (44  FR 
6706)  on  January  29, 1980. 

These  State  standards,  which  are 
contained  in  AAC  01.0810.  Servicing  of 
Single  Piece  and  Multi-Piece  Rim 
Wheels,  were  promulgated  after  public 
hearings  on  July  19.  20,  and  23. 1984  and 
publication  on  June  18  and  25. 1984  in 
Statewide  media.  The  public  comment 
period  was  open  for  thirty  days  by  Jim 
Robison.  Commissioner,  under  authority 
vested  by  AS  19.60.020.  The  State 
incorporated  editorial  modifications 
consisting  of  the  replacement  of 
parentheses  with  commas,  the  word 
shaH  has  been  changed  to  must,  and  the 
phrase  the  employer  shall  has  been 
deleted  throughout  the  standard  as  the 
employer's  responsibilities  are  spelled 
out  in  Alaska's  State  Statutes.  Section 
18.60.075,  Safe  Employment. 

2.  Decision 

The  above  State  standard  has  been 
reviewed  and  compared  with  the 
relevant  Federal  standard  and  OSHA 
has  determined  that  the  State  standard 
is  at  least  as  effective  as  the  comparable 
Federal  standard,  as  required  by  section 
18(c)(2)  of  the  Act.  OSHA  has  also 
determined  that  the  differences  between 
the  State  and  Federal  standards  are 
minimal  and  that  the  standards  are  thus 
substantially  identical.  OSHA  therefore 
approves  this  standard;  however,  the 
right  to  reconsider  this  approval  is 
reserved  should  substantial  objections 
be  submitted  to  the  Assistant  Secretary. 

3.  Location  of  supplement  for  inspection 
and  copying 

A  copy  of  the  standards  supplement, 
along  with  the  approved  plan,  may  be 
inspected  and  copied  during  normal 
business  hours  at  the  following 
locations:  Office  of  the  Regional 
Administrator,  Occupational  Safety  and 
Health  Administration,  Room  6003, 
Federal  Office  Building,  909  First 
Avenue,  Seattle,  Washington  98174; 
State  of  Alaska,  Department  of  Labor, 
Office  of  the  Commissioner,  Juneau, 
Alaska  99801;  and  the  Office  of  State 
Programs,  Room  N-3476.  200 
Constitution  Avenue  NW.,  Washington, 
D.C.  20210. 

4.  Public  participation 

Under  29  CFR  1953.2(c).  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  expedite  the  review 
process  or  for  other  good  cause  which 
may  be  consistent  with  applicable  laws. 
The  Assistant  Secretary  finds  that  good 
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cause  exists  for  not  publishing  the 
supplement  to  the  Alaska  State  plan  as 
a  proposed  change  and  making  the 
Regional  Administrator's  approval 
effective  upon  publication  for  the 
following  reason: 

The  standards  were  adopted  in 
accordance  with  the  procedural 
requirements  of  State  law  which  include 
public  comments  and  further  public 
participation  would  be  repetitious. 

This  decision  is  effective  this  August 
6, 1985. 

(Sec.  18,  Pub.  L  91-596,  84  Stat.  1608  (29 
U.S.C.  667)) 

Signed  at  Seattle,  Washington  this  29th  day 
of  June  1985. 
lames  W.  Lake, 
Regional  Administrator. 
|FR  Doc.  85-18564  Filed  8-5-85;  8:45  ami 

BtUING  CODE  4S10-2»-M 


Nevada  State  Standard*;  Approval 
1.  Background 

Part  1953  of  Title  29,  Code  of  Federal 
Regulations,  prescribes  procedures 
under  section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970 
(hereinafter  called  the  Act)  by  which  the 
Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  Regional 
Administrator],  under  a  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  section 
18(e)  of  the  act  and  29  CFR  Part  1902.  On 
January  4, 1974,  notice  was  published  in 
the  Federal  Register  (39  FR  1008]  of  the 
approval  of  the  Nevada  plan  and  the 
adoption  of  Subpart  W  to  Part  1952  of 
Title  29  containing  the  decision.  The 
Nevada  plan  provides  for  the  adoption 
of  Federal  standards  as  State  standards 
by  reference. 

By  letter  dated  June  5, 1985,  from 
Kathy  Allen  to  Ray  Owen  and 
incorporated  as  part  of  the  plan,  the 
State  submitted  State  standard  revisions 
identical  to  29  CFR  1910.  234  sulky  type 
mover  and  deadman  control  (50  FR 
4648).  These  standards  are  contained  in 
the  Department  of  Occupational  Safety 
and  Health,  Standards  for  General 
Industry,  and  were  promulgated  by 
resolution  adopted  by  the  Department  of 
Occuplational  Safety  and  Health 
pursuant  to  Nevada  Occupational  Safety 
and  Health  Act. 


2.  Decision 

Having  reviewed  the  State  submission 
in  comparison  with  Federal  standards,  it 
has  been  determined  that  the  standards 
are  identical  to  the  Federal  standards 
and  accordingly  should  be  approved. 

3.  Location  of  Supplement  for  Inspection 
and  Copying 

A  copy  of  the  standards  supplement, 
along  with  the  aproved  plan,  may  be 
inspected  and  copied  during  normal 
business  hours  at  the  following 
locations:  Office  of  the  Regional 
Administrator  Occupational  Safety  and 
Health  Administration,  450  Golden  Gate 
Avenue,  Room  11349.  San  Francisco, 
California  94102:  and  Director, 
Department  of  Occupational  Safety  and 
Health,  1370  South  Curry  Street,  Carson 
City,  Nevada  89710,  and  Directrorate  of 
Federal  Compliance  and  State  Programs, 
Room  N3700,  200  Constitution  Avenue, 
NW..  Washington,  DC  20210. 

4.  Public  Participation 

Under  29  CFR  1953.2(c),  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  expedite  the  review 
process  or  for  other  good  cause  which 
may  be  consistent  with  applicable  laws. 
The  Assistant  Secretary  finds  that  good 
cause  exists  for  not  publishing  the 
supplement  to  the  Nevada  State  plan  as 
a  proposed  change  and  making  the 
Regional  Administrator's  approval 
effective  upon  publication  for  the 
following  reasons: 

1.  The  standards  are  identical  to  the 
Federal  standards  which  were 
promulgated  in  accordance  with  Federal 
law  including  meeting  requirements  for 
public  participation. 

2.  The  standards  were  adopted  in 
accordance  with  procedural 
requirements  of  State  law  and  further 
participation  would  be  unnecessary. 

This  decision  is  effective  August  6, 
1985. 

(Sec.  18,  Pub.  L.  91-596,  84  Stat.  1608  [29 
U.S.C.  667]) 

Signed  at  San  Francisco.  California  this 
18th  day  of  June  1985. 
Russell  B.  Swanson, 
Regional  Administrator. 
|FR  Doc.  85-18565  Filed  8-5-85:  8:45  am] 

BILLING  CODE  4S10-26-M 


Orgeon  State  Standards;  Approval 
1.  Background 

Part  1953  of  Tilte  29,  Code  of  Federal 
Regulations  prescribes  procedures  under 
section  18  of  Ihe  Occupational  Safety 
and  Health  Act  of  1970  (hereinafter 
called  the  Act]  by  which  the  Regional 
Administrator  for  Occupational  Safety 


and  Health  (hereinafter  called  Regional 
Administrator]  under  a  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  Part  1902. 
On  December  28. 1972.  notice  was 
published  in  the  Federal  Register  (37  FR 
28628]  of  the  approval  of  the  Oregon 
plan  and  the  adoption  of  Subpart  D  to 
Part  1952  containing  the  decision. 

The  Oregon  plan  provides  for  the 
adoption  of  State  standards  that  are  at 
least  as  effective  as  comparable  Federal 
standards  promulgated  under  section  6 
of  the  Act.  Section  1953.20  provides  that 
where  any  alteration  in  the  Federal 
program  could  have  an  adverse  impact 
on  the  at  least  as  effective  as  status  of 
the  State  program,  a  program  change 
supplement  to  a  State  plan  shall  be 
required. 

The  State  submitted  by  letter  dated 
January  22. 1985  from  William  J.  Brown. 
Director,  to  James  W.  Lake.  Regional 
Administrator,  and  incorporated  as  part 
of  the  plan,  an  amendment  to  the  State 
Standard  that  is  comparable  to  the 
Federal  standard,  29  CFR  1910.111. 
Storage  and  Handling  of  Anhydrous 
Ammonia,  as  orginally  published  in  the 
Federal  Register  (37  22458]  on  October 
19, 1971.  as  part  of  Subpart  H. 
Hazardous  Materials.  The  State's 
response  to  the  original  Federal 
standard.  Subpart  H,  was  published  in 
the  Federal  Register  (40  FR  57805]  on 
December  12, 1975.  The  Oregon 
Anhydrous  Ammonia  standard  is 
contained  in  OAR  Chapter  437-126-01 
through  437-126-305.  The  amendment 
was  adopted  on  December  17. 1984  and 
became  effective  on  January  1, 1985 
pursuant  to  OAR  654.025(2),  ORS 
656.726(3],  and  ORS  183.335.  as  ordered 
and  transmitted  under  the  Oregon  WCD 
Administrative  Order,  Safety  19-1984. 
The  Administrative  Order  adopted 
changes  to  make  the  State  standard 
consistent  with  the  Federal  standard: 
correct  syntax,  spelling,  and  references; 
and  to  re-number  the  standard  in  the 
format  requried  by  Oregon 
Administrative  Rules.  A  public  meeting 
was  not  held  prior  to  adoption,  but  the 
Slate  mailed  the  proposed  Amendment 
of  Rules  to  affected  employers  on 
November  1, 1984  pursuant  to  OAR  436- 
90-505. 

2.  Decision 

Having  reviewed  the  State  submission 
in  comparison  with  the  Federal 
standard,  it  has  been  determined  that 
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the  State  standard  is  identical  to  the 
comparable  Federal  standard  and 
accordingly  is  approved.  It  has  been 
determined  that  the  State  standard  is  at 
least  as  effective  as  the  comparable 
Federal  standard.  It  has  also  been 
determined  that  the  differences  between 
the  State  and  Federal  standard  are 
minimal  and  that  the  standards  are  thus 
substantially  identical.  OSHA  therefore 
approves  this  standard;  however,  the 
right  to  reconsider  this  approval  is 
reserved  should  substantial  objections 
be  submitted  to  the  Assistant  Secretary. 

3.  Location  of  Supplement  for  Inspection 
and  Copying 

A  copy  of  the  standards  supplement 
along  with  the  approved  plan,  may  be 
inspected  and  copied  during  normal 
business  hours  at  the  following 
locations;  Office  of  the  Regional 
Administrator.  Occupational  Safety  and 
Health  Administration.  Room  6003. 
Federal  Office  Building,  909  First 
Avenue,  Seattle,  Washington  98174; 
Workers'  Compensation  Department. 
Labor  and  Industries  Building.  Salem. 
Oregon  973ia  and  the  OfHce  of  State 
Programs,  Room  N-3476,  200 
Constitution  Avenue  NW.,  Washington 
DC.  202ia 

4.  Public  Paiticipation 

Under  29  CFR  1953.2(c)  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  expedite  the  review 
process  or  for  other  good  cause  which 
may  be  consistent  with  applicable  laws. 
The  Assistant  Secretary  finds  that  good 
cause  exists  for  not  publishing  the 
supplement  to  the  Orgaon  State  Plan  as 
a  proposed  change  and  making  the 
Regional  Administrator's  approval 
effective  upon  publication  for  the 
following  reasons; 

(1)  The  standards  are  essentially 
identical  to  the  Federal  standards  which 
were  promulgated  in  accordance  with 
Federal  law  including  meeting 
requirements  for  public  participation. 

(2)  The  standards  were  adopted  in 
accordance  with  the  procedural 
requirement  of  State  law  and  further 
participation  would  be  unnecessary. 

This  decision  is  effective  August  6. 
1985. 

(Section  18.  Pub.  L  91-596.  84  Stat.  1808  (29 
use.  667)) 

Signed  at  Seattle.  Washington,  this  26th 
day  of  )une  1985. 

John  A.  Granchi, 

Acting  Regional  Administrator. 

[FR  Doc.  85-18566  Filed  8-5-«S:  8:45  am| 

BILUNG  COOC  4S1«-2»-M 


NUCLEAR  REGULATORY 
COMMISSION 

Draft  Regulatory  Gukte;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  for  public  comment  a  draft  of 
a  proposed  revision  to  a  guide  in  its 
Regulatory  Guide  Series  together  with  a 
draft  of  the  associated  value/impact 
statement.  This  series  has  been 
developed  to  describe  and  make 
available  to  the  public  methods 
acceptable  to  the  NRC  staff  of 
implementing  specific  parts  of  the 
Commission's  regulations  and,  in  some 
cases,  to  delineate  techniques  used  by 
the  staff  in  evaluating  specific  problems 
or  postulated  accidents  and  to  provide 
guidance  to  applicants  concerning 
certain  of  the  information  needed  by  the 
staff  in  its  review  of  applications  for 
permits  and  licenses. 

The  draft,  temporarily  identified  by  its 
task  number,  CE  308-4  (which  should  be 
mentioned  in  all  correspondence 
concerning  this  draft  guide),  is  proposed 
Revision  1  to  Regulatory  Guide  3.52. 
"Standard  Format  and  Content  for  the 
Health  and  Safety  Sections  of  License 
Renewal  Applications  for  Uranium 
Processing  and  Fuel  Fabrication."  The 
guide  is  being  developed  to  provide 
more  specific  guidance  for  preparing 
health  and  safety  sections  of  license 
renewal  applications. 

This  draft  guide  and  the  associated 
value/impact  statement  are  being  issued 
to  involve  the  public  in  the  early  stages 
of  the  development  of  a  regulatory 
position  in  this  area.  They  are  not 
received  complete  staff  review  and  do 
not  represent  an  official  NRC  staff 
position. 

Public  comments  are  being  solicited 
on  both  drafts,  the  guide  (including  any 
implementation  schedule)  and  the  draft 
value/impact  statement.  Comments  on 
the  draft  value/impact  statement  should 
be  accompanied  by  supporting  data. 

Comments  on  both  drafts  should  be 
sent  to  the  Secretary  of  the  Commission. 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555.  Attention; 
Docketing  and  Service  Branch,  by 
September  27, 1985. 

Although  a  time  limit  is  given  for 
comments  on  these  drafts,  comments 
and  suggestions  in  connection  with  (1) 
items  for  inclusion  in  guides  currently 
being  developed  or  (2)  improvements  in 
all  published  guides  are  encouraged  at 
any  time. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street  NW., 
Washington,  D.C.  Requests  for  single 
copies  of  draft  guides  (which  may  be 


reproduced  )  or  for  placement  on  an 
automatic  distribution  list  for  single 
copies  of  future  draft  guides  in  specific 
divisions  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission,  Washington.  D.C.  20555. 
Attention;  Director,  Division  of 
Technical  Information' and  Document 
Control.  Telephone  requests  cannot  be 
accommodated.  Regulatory  guides  are 
not  copyrighted,  and  Commission 
approval  is  not  required  to  reproduce 
them. 

(5  U.S.C  552(a)) 

Dated  at  Rockville,  Maryland  this  304h  dav 
of  July  1985. 

For  the  Nuclear  Regulatory  Commission. 

Guy  A.  Arlotto, 

Division  of  Engineering  Technology  Office  of 
Nuclear  Regulatory  Research. 

|FR  Doa  85-18665  Filed  8-fr-85;  8:45  am) 

BILLING  COOE  7S90-<I1-M 


(Docket  No.  50-3201 

General  Public  Utilities  Nuctear  Corp.; 
Environmental  Assessment  and  Notice 
of  Finding  of  No  Significant 
Environmental  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
planning  to  issue  concurrently  with  an 
Amendment  of  the  Director  of  the  Office 
of  Nuclear  Reactor  Regulation's  Order 
an  Exemption  relative  to  Facility 
Operating  License  No.  DPR-73,  issued  to 
General  Public  Utilities  Nuclear 
Corporation  (the  licensee),  for  operation 
of  the  Three  Mile  Island  Nuclear  Station. 
Unit  2  (TMI-2).  located  in  Londonderr\' 
Township,  Dauphin  County. 
Pennsylvania. 

Environmental  Assessment 

Identification  of  Proposed  Action:  The 
action  being  considered  by  the 
Commission  is  the  issuance  of 
exemptions  from  the  requirements  of  10 
CFR  50.  Appendix  A.  General  Design 
Criteria  (GDC)  34  and  37.  These  criteria 
state  requirements  for  residual  heat 
removal  system  capabilities  and  for 
testing  emergency  core  cooling  systems, 
respectively.  On  November  6. 1984.  the 
licensee  submitted  Technical 
Specification  Change  Request  No.  46. 
This  correspondence  contains  a  request 
to  delete  the  Decay  Heat  Removal 
System  from  the  TMl-2  Proposed 
Technical  Specifications  (PTS).  Review 
of  the  PTS  by  staff  resulted  in  a  list  of 
questions  forwarded  to  the  licensee  on 
February  6. 1985.  In  response  to  those 
questions,  the  licensee  considered  that 
exemptions  to  GDC  34  and  37  were 
appropriate.  These  exemptions  were 
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requested  in  the  licensee's  letter  dated 
March  26, 1985. 

The  Need  for  the  Action:  The 
exemptions  are  warranted  because  of 
the  successful  use  of  the  loss-to-ambient 
cooling  mode  at  TMI-2  for  residual  heat 
removal.  This  is  a  passive  method  for 
removing  decay  heat  and  therefore  it  is 
very  stable.  The  licensee  also  proposed 
in  Technical  Specification  Change 
Request  46  to  have  available  a  Reactor 
Building  Sump  Recirculation  System 
(RBSRS)  to  be  used  in  the  case  of  an 
unisolable  leak. 

When  considering  the  current  status 
of  the  TMI-2  core  and  the  amount  of 
time  that  would  be  available  to  install 
the  RBSRS,  an  in-place,  routinely  tested 
emergency  core  cooling  is  not  necessary. 
The  licensee  has  proposed  to  test  the 
major  system  components  separately  to 
ensure  that  if  they  are  needed,  they  will 
function  properly.  In-place  testing  is  not 
desirable  because  of  the  risk  of  spread 
of  radioactive  contamination  and 
because  of  radiation  exposures  to  the 
workers. 

Environmental  Impacts  of  the 
Proposed  Actions:  The  staff  has 
evaluated  the  subject  exemptions  and 
concluded  that  they  will  not  result  in 
significant  increases  in  airborne  or 
liquid  radioactivity  inside  the  reactor 
building  or  in  corresponding  releases  to 
the  environment.  There  are  also  no  non-  ■ 
radiological  impacts  to  the  environment 
as  a  result  of  this  action. 

Alternative  to  this  Action:  Since  we 
have  concluded  that  there  is  no 
significant  environmental  impact 
associated  with  the  subject  exemptions, 
any  alternatives  to  this  change  will  have 
either  no  significant  environmental 
impact  or  greater  environmental  impact. 
This  would  not  reduce  significant 
environmental  impacts  of  plant 
operations  and  would  result  in  the 
application  of  overly  restrictive 
regulatory  requirements  when 
considering  the  unique  conditions  of 
TMI-2. 

Agencies  and  Persons  Consulted:  The 
NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Alternate  Use  of  Resources:  This 
action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  Final  Programmatic 
Impact  Statement  for  TMI-2  dated 
March  1981. 

Finding  of  No  Significant  Impact:  The 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  subject  exemptions. 
Based  upon  the  foregoing  environmental 
assessment,  we  conclude  that  this  action 
will  not  have  a  significant  effect  on  the 
quality  of  the  human  environment. 


For  further  details  with  respect  to  this 
action  see;  (1)  Letter  to  B.  J.  Snyder, 
USNRC.  from  F.  R.  Standerfer,  GPUNC, 
Technical  Specifications  Change 
Request  No.  46.  dated  November  6. 1984. 
(2)  Letter  to  F.  R.  Standerfer.  GPUNC. 
from  B.  J.  Snyder,  USNRC.  NRC 
Questions  on  Technical  Specifications 
Change  Request  No.  48.  dated  February 
6. 1985.  (3)  Letter  to  B.  J.  Snyder. 
USNRC,  from  F.  R.  Standerfer.  GPUNC, 
Technical  Specifications  Change 
Request  No.  46  (response  to  NRC 
questions),  dated  March  27. 1985.  and  (4) 
Letter  to  B.  J.  Snyder.  USNRC.  from  F.  R. 
Standerfer.  GPUNC.  General  Design 
Criteria  34  and  37.  dated  March  26. 1985. 

The  above  documents  are  available 
for  inspection  at  the  Commission's 
Public  Local  Document  Room,  1717  H 
Street  NW..  Washington.  DC.  and  at  the 
Commission's  Local  Public  Document 
Room  at  the  State  Library  of 
Pennsylvania,  Government  Publications 
Section,  Education  Building, 
Commonwealth  and  Walnut  Streets. 
Harrisburg.  Pennsylvania  17126. 

For  the  Nuclear  Regulatory  Commission. 
Bernard  J.  Snyder, 

Program  Director,  Three  Mile  Island  Program 
Office,  Office  of  Nuclear  Reactor  Regulation. 
July  31, 1985. 
(PR  Doc.  85-18663  Filed  8-5-85;  8:45  am] 

BILUNQ  CODE  7SMM)1-M 

[Docket  No.  50-3361 

Northeast  Nuclear  Energy  Co.,  et  aU 
Milestone  Nuclear  Power  Station  Unit 
No.  2;  Order  Modifying  License 
Confirming  Additional  Licensee 
Commitments  on  Emergency 
Response  Capability 

I 

Northeast  Nuclear  Energy  Company 
(NNECo).  Western  Massachusetts 
Electric  Company,  and  the  Connecticut 
Light  and  Power  Company  (the 
licensees)  are  the  holders  of  Facility 
Operating  License  No.  DPR-65  which 
authorizes  the  operation  of  Milestone     • 
Nuclear  Power  Station,  Unit  No.  2  (the 
facility)  at  steady-state  power  levels  no 
in  excess  of  2700  megawatts  thermal. 
The  facility  is  a  pressurized  water 
reactor  (PWR)  located  in  New  London 
County,  Connecticut. 

II 

Following  the  accident  at  Three  Mile 
Island  Unit  No.  2  (TMI-2)  on  March  28, 
1979.  the  Nuclear  Regulatory 
Commission  (NRC)  staff  developed  a 
number  of  proposed  requirements  to  be 
implemented  on  operating  reactors  and 
on  plants  under  construction.  These 
requirements  include  Operational 


Safety.  Siting  and  Design,  and 
Emergency  Preparedness  and  are 
intended  to  provide  substantial 
additional  protection  in  the  operation  of 
nuclear  facilities  and  significant 
upgrading  of  emergency  response 
capability  based  on  the  experience  from 
the  accident  at  TMI-2  and  the  ofBcial 
studies  and  investigations  of  the 
accident.  The  requirements  are  set  forth 
in  NTJREG-0737.  "Clarification  of  T\fl 
Action  Plan  Requirements."  and  in 
Supplement  1  to  NUREG-0737. 
"Requirements  for  Emei^gency  Response 
Capability."  Among  these  requirements 
are  a  number  of  items  consisting  of 
emergency  response  facility  operability, 
emergency  procedure  implementation, 
addition  of  instrumentation,  possible 
control  room  design  modification,  and 
specific  information  to  be  submitted. 

On  December  17, 1982,  a  letter 
(Generic  Letter  82-33)  was  sent  to  all 
licensees  of  operating  reactors, 
applicants  for  operating  licenses,  and 
holders  of  constuction  permits  enclosing 
Supplement  1  to  NUREG-0737.  In  this 
letter  operating  reactor  Ucensees  and 
holders  of  construction  permits  were 
requested  to  furnish  the  following 
information,  pursuant  to  10  CFR  5G.54(f). 
no  later  than  April  15,.  1983: 

(1)  A  proposed  schedule  for 
completing  each  of  the  basic 
requirements  for  the  items  identified  in 
Supplement  1  to  NUREG-0737.  and 

(2)  A  description  of  plans  for  phased 
implementation  and  integration  of 
emergency  response  activities  including 
training. 

m 

NNECo  responded  to  Generic  Letter 
82-33  by  letter  dated  April  15, 1983.  By 
letters  dated  August  11. 1983.  November 
28, 1983,  December  20, 1983.  January  31. 
1984  and  April  9. 1984.  NNECo  modified 
several  dates  as  a  result  of  negotiations 
with  the  NRC  staff.  In  these  submittals, 
NNECo  made  commitments  to  complete 
the  basic  requirements.  NNECo's 
commitments  included  (1)  dates  for 
providing  required  submittals  to  the 
NRC,  (2)  dates  for  implementing  certain 
requirements,  and  (3)  a  schedule  for 
providing  implementation  dates  for 
other  requirements.  The  staff  found  that 
these  dates  were  reasonable  and 
achievable  dates  for  meeting  the 
Commission  requirements  and 
concluded  that  the  schedule  proposed 
by  the  licensee  would  provide  timely 
upgrading  of  the  licensee's  emergency 
response  capability.  On  June  14 1984,  the 
NRC  issued  "Order  Confirming  Licensee 
Commitments  on  Emergency  Response 
Capability"  which  confirmed  NNECo's 
commitments. 
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The  June  14, 1964.  Order  slated  that 
for  those  i^uiremenls  for  which  NNECo 
committed  to  a  schedule  for  providing 
implementation  dates,  those  dates 
would  be  reviewed,  negotiated  and 
confinned  by  a  subsequent  order.  In 
conformance  with  the  milestones  in  the 
lune  14.  1984  Order,  NNECos  letters 
dated  March  25. 1985.  February  26, 1965 
and  |uly  17, 1984,  provided  completion 
schedules  for  the  following 
requirements; 

1.  &«fefv  Parameter  Display  System 
(SPDS). 

lb.  SPDS  fully  operational  and  operators 
trained. 

2.  Detailed  Control  Room  Design  Review 
(DCRDR). 

2b.  Submit  a  summary  report  to  the  NRC 
including  a  proposed  schedule  for 
implementation. 

3.  Regulatory  Guide  1.97 — Application  to 
Emergency  Response  Facilities. 

3b.  Implement  (installation  or  upgrade) 

requirements. 

The  attached  Table  summarizing 
NNECo's  schedular  commitment  for  the 
above  items  was  developed  by  the  NRC 
staff  from  the  information  provided  by 
NNECo.  The  staff  has  reviewed 
NNECos  March  25.  J9B5,  February  2a 
1985  and  July  17. 1984  letters  and  finds 


that  th<?se  dales  are  reasonable  and 
achievable  dates  for  meeting  the 
Commission  requirements.  The  NRC 
staff  concludes  that  the  schedule 
proposed  by  the  licensee  will  provide 
timely  upgrading  of  the  licensee's 
emergency  response  capability. 

In  view  of  the  foregoing,  I  have 
determined  that  the  implementation  of 
NNECo's  commitments  is  required  in  the 
interest  of  the  public  health  and  safety 
and  should,  therefore,  be  confirmed  by 
an  immediately  effective  Order. 


Accordingly,  pursuant  to  sections  103. 
161i,  161o  and  182  of  the  Atomic  Energy 
Act  of  1954.  as  amended,  and  the 
Commission's  regulations  in  10  CFR 
2.204  and  10  CFR  Part  50.  it  is  hereby 
ordered,  effective  immediately,  that 
license  DFIl-65  is  modified  to  provide 
that  the  licensee  shall: 

Implement  the  specific  items 
described  in  the  Attachment  to  this 
Order  in  the  manner  described  in 
NNECo's  submittals  noted  in  Section  IV 
herein  no  later  than  the  dates  in  the 
Attachment. 

Extension  of  time  for  completing  these 
items  may  be  granted  by  the  Director, 
Division  of  Licensing,  for  good  cause 
shown. 


VI 

The  licensee  or  any  other  person  with 
an  adversely  affected  interest  may 
request  a  hearing  on  this  Order  within 
20  days  of  the  dale  of  publication  of  this 
Order  in  the  Federal  Register.  Any 
request  for  a  hearing  should  be 
addressed  lo  the  Director.  Office  of 
Nuclear  Reactor  Regulation.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  D.C  20555.  A  copy  should 
be  sent  to  the  Executive  Legal  Director 
at  the  same  address.  A  request  for 
hearing  shall  not  stay  the  immediate 
effectiveness  of  this  Order. 

If  a  hearing  is  to  be  held,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  any 
such  hearing. 

If  a  hearing  is  held  concerning  this 
Order,  the  issue  to  be  considered  at  the 
hearing  shall  be  whether  the  licensee 
should  comply  with  the  requirements  set 
forth  in  Section  V  of  this  Order. 

Dated  in  Bethesda,  Maryland  this  27th  day 
of  July  1985. 

This  Order  is  effective  upon  issuance. 

For  the  Nuclear  Re^latory  Commission. 
Hugh  L.  Thompson,  Jr.. 
Director.  Division  of  Licensing,  Office  of 
Nuclear  Reactor  Regulation. 


MiLLSroNE  UNTf  2.— Licensee's  Additional  Commitments  on  Supplement  1  to  NUREG-0737 


TttB 


1  SaMy  Panwitw  Oufimi  9»«em  fSPOS) _ 

2  Delated  Control  Room  Oesgn  Review  (DCROR) 

3  ReguMory   Code    197— Apptcalnn  u   Emargency   R*- 
soonse  FacMies 


Requiremenli 


lb  SPOS  Uly  oparalionil  and  operHors  Iramad _ 

2b.  Subnol  a  summary  repon  lo  ttw  NRC  ifxIuVig  a  proposed 

sOwdute  tor  Mplamentaeon 
3b  knptement  linwallMon  or  upgrade!  requ«en«a(«s 

Item  No. ' _ 


A-1  (PresauriMi  Level) _. 

A-3  and  B-5  (RCS  Hot  Leg  Water  Terrverature) . 
A-e  and  8- to  pagxaas  ol  Subeoatngl 


B-«  (Core  Eidl  Thermocouple).... 
B-9  (Codanl  Lave)  m  Raactor). 


D-18  (SHV  Position) _ _ 

D-21  (Condensate  Storage  Tank  LevaQ , 

0-3§  (Emergency  Ventilation  OwnpaO 

E-3b  (Vent  from  S/G  or  SteaAi  Dump)... _., 


Licensee's  completion  schedule  (or  status) 


Prior  to  sun  of  Cyde  •  or  by  Mardt  2S.  1987.  whKhever  n 

later 
September  26.  1966. 


Implemeniation  Schedule 

Prior  to  the  Start  ol  Cyde  S  or  by  Oecamber  31.    1986. 

wtitchevef  is  laler 
Pnor   to  ttie   Start  ol  Cyde   7  or  by  Oecamber   31.    1985. 

wtvchever  is  later 
Pnor  to  the  Start  ol  Cyde  7  or  by  Oeoentw  31.   t9«S. 

iwhicnevef  is  later.' 
Do 
Pnor   lo  tne  SUrt  ol  Cyde  7  or  by  Oecamber  31.    198S. 

whiclievar  ts  later  * 
Pnor  to  the  Stan  ol  Cycle  10  or  by  December  31.    1989. 

whichever  is  later  > 
Pnor  to  the  Start  ol  Cyde  8  or  by  Oaoambar  31.   1986. 

whichever  is  later 
Pnor   to  the  Start  ol  Cyde  7  or  by  December  31,    1985, 

whichever  is  Mar 
Pnor  to  the  Start  ol  Cycle  8  or  by  Oacembar  31.    1986, 

whchever  is  later 


■  Item  numbers  correspond  id  ttuee  aems  ksled  m  NNECo 

■  Theia  dUM  do  not  include  iCC  dtoplaya  that  may  be  part 


letter  dated  Apnl  9,  1964. 
ol  NNECo's  »>0S 


IFR  Doc.  85-18664  Filed  8-5-85:  8:45  am] 

aHUNGCOOC  7i80-01-M 


[Docket  No.  40-8M II 

Umetco  Minerals  Corp.;  Draft  Finding 
of  no  Significant  Inipact  Regarding  the 
Renewal  of  Source  and  Byproduct 
Material  License  SUA- 1358  for 
Operation  of  tfie  White  Mesa  Uranium 
Mill  Located  in  San  Juan  Coun(y,  UT 

agency:  Nuclear  Regulatory 

Commission. 

action:  Notice  of  draft  finding  of  no 

significant  impact. 

(1 )  Proposed  Action.  The  proposed 
ddministralive  action  is  to  renew  Source 
and  Byproduct  Material  License  SUA- 
1358  authorizing  Umetco  Minerals 
Corporation  to  continue  operation  of 
their  White  Mesa  Uranium  Mill  located 
in  San  Juan  County.  Utah. 

(2)  Reasons  for  Draft  Finding  of  No 
Significant  Impact.  An  Environmental 
Assessment  was  prepared  by  the  staff  at 
the  U.S.  Nuclear  Regulatory  Commission 
(NRC)  and  issued  by  the  Commission's 
Uranium  Recovery  Field  Office.  Region 
IV.  The  Environmental  Assessment 
performed  by  the  Commission's  staff 
evaluated  potential  impacts  on-site  and 
off-site  due  to  radiological  releases 
which  may  occur  during  the  course  of 
the  operation.  Documents  used  in 
preparing  the  assessment  included 
operational  data  from  the  licensee's 
prior  milling  activities,  the  licensee's 
renewal  application  dated  January  30. 
1985  as  revised  by  submittal  dated  May 
1985.  additional  submittals  dated  May 
8th  and  10th,  1985.  and  the  Final 
Environmental  Statement  prepared  by 
the  Commission  staff  for  the  original 
While  Mesa  uranium  project  license 
dated  May  1979.  Based  on  this 
assessment,  the  Commission  has 
determined  that  no  significant  impact 
will  result  from  the  proposed  action,  and 
therefore,  an  Environmental  Impact 
Statement  is  not  warranted. 

The  following  statements  support  the 
draft  finding  of  no  significant  impact 
and  summarize  the  conclusions  resulting 
from  the  environmental  assessment. 

(a)  The  ground  water  monitoring 
program  in  effect  at  the  White  Mesa  Mill 
is  suHlcient  to  detect  releases  and 
thereby  minimize  any  impact  on  ground 
water. 

(b)  Radiological  effluents  from  the 
proposed  operation  of  the  mill  will  be 
minimal  and  well  within  regulatory 
limits,  and  will  be  monitored. 

(c)  Environmental  monitoring  is 
comprehensive  enough  to  detect  any 
significant  impacts  due  to  radiological 
releases  from  the  milling  operation. 

(d)  Radioactive  wastes  will  be 
minimal  and  will  be  disposed  of  in 
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tailings  cells  which  will  be  reclaimed  in 
accordance  with  applicable  federal  and 
state  regulations. 

In  accordance  with  10  CFR  S1.33(a). 
the  Director,  Uranium  Recovery  Field 
Office,  made  the  determination  to  issue 
a  draft  finding  of  no  significant  impact 
and  to  accept  comments  on  the  draft 
finding  for  a  period  of  30  days  after 
issuance  in  the  Federal  Register. 

This  finding,  together  with  the 
environmental  assessment  setting  forth 
the  basis  for  the  finding,  is  available  for 
public  inspection  and  copying  at  the 
Commission's  Uranium  Recovery  F'ield 
Office  at  730  Simms  Street.  Golden,  CO 
and  af  the  Commission's  Public 
Document  Room  at  1717  H  Street,  NW., 
Washington,  D.C. 

Dated  at  Denver.  Colorado,  this  26tii  day  of 
July  1985. 

For  the  Nuclear  Regulatory  Commission 
Hairy  |.  Pettengill, 

Chief.  Licensing  Branch  2.  Uranium  Recovery 
Field  Office.  R/V. 

|FR  Doc.  85-18666  Filed  8-5-85:  8:45  am) 
BIU.ING  COOC  75KH>1-M 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  OMB 
Review 

agency:  Railroad  Retirement  Board. 
ACTION:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  Board  has 
submitted  the  following  proposal(s)  for 
the  collection  of  information  to  the 
Office  of  Management  and  Budget  for 
review  and  approval. 

Summary  of  Proposal(s) 

(1)  Collection  title:  Debtor's  Financial 
Statement. 

(2)  Form{s)  submitted:  G-A23. 

(3)  Type  of  request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection  without  any  change  in  the 
substance  or  in  the  method  of  collection. 

(4)  Frequency  of  use:  On  occasion. 

(5)  Respondents:  Individuals  or 
households. 

(6)  Annual  responses:  1,550. 

(7)  Annual  reporting  hours:  1.550. 

(8)  Collection  description:  Under  the 
Railroad  Retirement  and  Railroad 
Unemployment  and  Insurance  Acts,  the 
Board  has  authority  to  secure  from  a 
debtor  a  statement  of  the  individual's 
assets  and  liabilities  if  waiver  of  the 
overpayment  is  requested. 

Summary  of  Proposal(s) 

(1)  Collection  title:  Earnings  and 
Disability  Monitoring. 

(2)  Form(8)  submitted:  G-19.  G-254, 


(3)  Type  of  request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection  wilhout  any  change  in  the 
substance  or  in  the  method  of  collection. 

(4)  Frequency  of  use:  On  occasion  and 
annually. 

(5)  Respondents:  Individuals  or 
households  businesses  or  other  for- 
profit. 

(6)  Annual  responses:  11.400. 

(7)  Annual  reporting  hours:  1.231. 

(8)  Collection  description:  The  reports 
obtain  information  about  an  annuitant's 
employment  and  earnings.  Under  the 
RRA.  an  annuity  can  be  reduced  or  not 
paid  depending  on  the  amount  of 
earnings  and  type  of  work  performed. 
Certain  work  may  indicate  a  recovery 
from  disability. 

Additional  information  or  Conunents 

Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from  Pauline  Lohens.  the  agency 
clearance  officer  (312-751-4692). 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Pauline  Lohens.  Railroad  Retirement 
Board.  844  Rush  Street,  Chicago,  Illinois 
60611  and  the  OMB  reviewer.  Judy 
Mcintosh  (202-395-6880).  Office  of 
Management  and  Budget  Room  32U1. 
New  Executive  Office  Building. 
Washington.  DC.  20503. 
Pauline  Lohens, 

Director  of  Informal  ion  and  Data 
Management. 

|FR  Doa  85-18379  Filed  8-S-B5:  H.4S  amj 

BtUJNGCOOE  7*0S^)1-«I 


Agency  Forms  Submitted  for  OMB 
Review 

agency:  Railroad  Retirement  Board. 
ACTION:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35).  the  Board  has 
submitted  the  following  proposal(s)  for 
the  collection  of  information  to  the 
Office  of  Management  and  Budget  for 
review  and  approval. 

Summary  of  Proposal's) 

(1)  Collection  title:  Application  for 
Hospital  Insurance  BeneFits. 

(2)  Form(s)  submitted:  AA-6.  AA-7. 
AA^ 

(3)  Type  of  request  Extension  of  the 
expiration  date  of  a  currently  approvf^l 
collection  without  any  change  in  the 
substance  or  in  the  method  of  collection. 

(4)  Frequency  of  use:  On  occasion. 

(5)  Respondents:  Individuals  or 
households. 

(6)  Annual  responses:  2.30a 

(7)  Annual  reporting  hours:  340. 
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(8)  Collection  description:  The  Board 
administers  the  Medicare  program  for 
persons  covered  by  the  railroad 
retirement  system.  The  collection 
obtains  information  about  non-retired 
employees  and  survivor  applicants 
needed  for  enrollment  in  the  plan. 

Additional  Infonnation  or  Comments 

Copies  of  the  proposed  forms  and 
supporting  documents  can  be  obtained 
from  Pauline  Lohens.  the  agency 
clearance  officer  (312-751-4692). 
Comments  regarding  the  infonnation 
collection  should  be  addressed  to 
Pauline  Lohens.  Railroad  Retirement 
Board.  844  Rush  Street.  Chicago.  Illinois 
60611  and  the  OMB  reviewer,  Judy 
Mcintosh  (202-395-6680),  Office  of 
Management  and  Budget.  Room  3208, 
New  Executive  Office  Building, 
Washington.  D.C.  20503. 
Pauline  Lohens, 

Director  of  Information  and  Data 
Management 

(FR  Doc.  85-18580  Filed  8-5-85;  8:45  am] 
BIUJNG  COOC  TMS-OI-H 


Agency  Forms  Submitted  for  OMB 
Review. 

agency:  Railroad  Retirement  Board. 
action:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35).  the  Board  has 
submitted  the  following  proposals)  for 
the  collection  of  information  to  the 
Office  of  Management  and  Budget  for 
review  and  approval. 

Summary  of  Propo8al(8) 

(1)  Collection  title:  Representative 
Payee  Monitoring. 

(2)  Form(s)  submitted:  G-99a,  G-99c. 

(3)  Type  of  request:  New  collection. 

(4)  Frequency  of  use:  On  occasion. 

(5)  Respondents:  Individuals  or 
households. 

(6)  Armual  responses:  28,000. 

(7)  Annual  reporting  hours:  3.569. 

(8)  Collection  description:  Under 
section  12(a)  of  the  RRA.  the  Board  is 
authorized  to  select,  make  payments  to. 
and  conduct  transactions  with  an 
annuitant's  relative  or  some  other 
person  willing  to  act  on  behalf  of  the 
annuitant  as  a  representative  payee.  The 
collection  obtains  infonnation  needed  to 
determine  if  a  representative  is  handling 
benefit  payments  in  the  best  interests  of 
the  annuitant. 

Additional  Information  or  Comments 

Copies  of  the  proposed  forms  and 
supporting  documents  can  be  obtained 
from  Pauline  Lohens.  the  agency 
clearance  officer  (312-751-4692). 
Comments  regarding  the  information 


collecting  should  be  address  to  Pauline 

Lohens.  Railroad  Retirement  Board,  844 

Rush  Street,  Chicago,  Illinois  60611  and 

the  OMB  reviewer.  Judy  Mcintosh  (202- 

395-6680).  Office  of  Management  and 

Budget,  Room  3208,  New  Executive 

Office  Building,  Washington.  D.C.  20503. 

Pauline  Lohens, 

Director  of  Information  and  Data 

Management 

(FR  Doc.  85-18581  Filed  8-5-85;  8:45  amj 

MLUm  COOC  7M»-«1-M 


SECURITIES  ANO  EXCHANGE 
COMMISSION 

Forms  Under  Review  of  Office  of 
Management  and  Budget 

Agency  Clearance  Officer;  Kenneth  A. 

Fogash,  (202)  272-2142. 
Upon  Written  Request  Copy  Available 
from:  Securities  and  Exchange 
Commission.  Office  of  Consumer 
Affairs,  Washington.  D.C.  20549. 
Extension 
Rule  17f-2(a) 
No.  270-34 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.).  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  Rule  17f-2(a)  (17  CFR  240.17f- 
2(a))  under  the  Securities  Exchange  Act 
of  1934  (15  U.S.C.  78  et  seq.)  which 
requires  securities  industry  personnel  to 
be  fingerprinted.  The  potential  affected 
persons  are  approximately  9800 
partners,  directors,  officers  and 
employees  of  registered  exchanges, 
broker-dealers,  transfer  agents  and 
clearing  agencies. 

Submit  comments  to  OMB  Desk 
Officer  Ms.  Katie  Lewin.  (202)  395-7231, 
Office  of  Information  and  Regulatory 
Affairs,  Room  3235  NEOB,  Washington, 
D.C.  20503. 
John  Wheeler, 
Secretary. 
July  29, 1985. 
(FR  Doc.  85-18848  Filed  8-5-85;  8:45  am] 

BHJJNG  COOC  MtO-01-«l 

(File  No.  22-138821 

Application  and  Opportunity  for 
Hearing:  Salomon  Brothers  Mortgage 
Securities  V,  Inc. 

August  1, 1985. 

Notice  is  hereby  given  that  Salomon 
Brothers  Mortgage  Securities  V.  Inc.  (the 
"Applicant")  has  filed  an  application 
under  clause  (ii)  of  section  310(b)(1)  of 
the  Trust  Indenture  Act  of  1939  (the 
"Act")  for  a  finding  by  the  Commission 


that  the  trusteeship  of  Texas  Commerce 
Bank  National  Association  ("TCB")  with 
respect  to  two  series  (each  a  "Series'.")  of 
Collateralized  Mortgage  Obligations 
("Bonds")  issued  pursuant  to  two 
supplemental  indentures  (each  a 
"supplemental  Indenture")  to  an 
indenture  (the  "Basic  Indenture") 
previously  qualified  (File  No.  22-13551) 
under  the  Act  is  not  so  likely  to  involve 
a  material  confiict  of  interest  with  the 
trusteeship  of  TCB  with  respect  to  (a) 
the  Applicant's  Series  1985-1 
Collateralized  Mortgage  Obligations  (the 
"Series  1985-1  Bonds")  previously 
issued  pursuant  to  the  initial 
supplemental  indenture  to  the  Basic 
Indenture  (the  "Series  1985-1 
Supplement"),  and  (b)  the  Applicant's 
Series  1985-2  Collateralized  Mortgage 
Obligations  (the  "Series  1985-2  Bonds") 
previously  issued  pursuant  to  a 
supplemental  indenture  to  the  Basic 
Indenture  (the  "Series  1985-2 
Supplement"),  as  to  make  it  necessary  in 
the  public  interest  or  for  the  protection 
of  investors  to  disqualify  TCB  from 
acting  as  trustee  under  any 
Supplemental  Indenture. 

Section  310(b)  of  the  Act  provides. 
inter  alia,  that  if  a  trustee  under  an 
indenture  qualified  under  the  Act  has  or 
shall  acquire  any  conflicting  interest  (as 
defined  in  the  Section)  it  shall  within 
ninety  days  after  ascertaining  that  it  has 
such  conflicting  interest,  either  eliminate 
such  conflicting  interest  or  resign. 
Subsection  (1)  of  section  310(b) 
provides,  with  certain  exceptions,  that  a 
trustee  is  deemed  to  have  a  conflicting 
interest  if  it  is  acting  as  trustee  under 
another  indenture  of  the  same  obligor. 
However,  pursuant  to  clause  (ii)  of 
subsection  (1),  there  may  be  excluded 
from  the  operation  of  this  provision 
another  indenture  or  other  indentures 
under  which  other  securities  of  such 
obligor  are  outstanding  if  the  issuer 
shall  have  sustained  the  burden  of 
proving,  on  application  to  the 
Commission,  and  after  opportunity  for 
hearing  thereon,  that  trusteeship  under 
the  qualified  indenture  and  such  other 
indenture  is  not  so  likely  to  involve  a 
material  conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 
such  trustee  from  acting  as  trustee  under 
any  of  such  indentures. 
The  Applicant  alleges  that: 
1.  The  Basic  Indenture,  dated,  as  of 
March  1, 1985,  between  the  Applicant 
and  TCB,  as  trustee  (the  "Trustee"), 
provides  for  the  issuance  of  one  or  more 
Series  of  Bonds,  with  each  such  Series 
of  Bonds  to  be  issued  pursuant  to  a 
separate  Supplemental  Indenture.  The 
Basic  Indenture  further  provides  that  the 
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collateral  granted  to  the  Trustee  as 
security  will  serve  as  security  only  for 
that  Series  of  Bonds:  that  an  event  of 
default  with  respect  to  any  other  Series 
of  Bonds  is  not  necessarily  an  event  of 
default  with  respect  to  a  particular 
Series  of  Bonds:  that  if  an  event  of 
default  with  respect  to  a  particular 
Series  of  Bonds  occurs  and  the  Bonds  of 
such  Series  are  declared  due  and 
payable,  the  holders  of  Bonds  of  such 
Series  have  no  recourse  against  the 
collateral  securing  any  other  Series  of 
Bonds:  that  no  judgment  granted  against 
the  Applicant  for  any  amount  due  with 
respect  to  a  particular  Series  of  Bonds 
may  be  enforced  against  the  collateral 
securing  any  other  Series  of  Bonds;  and 
that  no  pre-judgment  lien  or  other 
attachment  may  be  sought  against  any 
such  other  collateral. 

2.  As  required  by  section  310(b]  of  the 
Act,  Section  6.08  of  the  Basic  Indenture 
provides  in  part: 

This  Indenture  shall  always  have  a  Trustee 
who  satisries  the  requirements  of  TIA  section 
310(a)(1). .  .  .  The  Trustee  shall  be  subject  to 
TIA  section  310(b).  including  the  optional 
provision  permitted  by  the  second  sentence 
ofTIA  section  310(b)(9). 

In  addition  to  the  conflicting  interests 
specified  in  TIA  section  310(b),  the  Trustee 
shall  be  deemed  to  have  a  conflicting  interest 
prohibited  by  section  310(b)  and  therefore 
prohibited  by  this  Section  6.08  if  by  reason  of 
supplements  or  amendments  to  this  Indenture 
as  originally  executed  there  shall  be  created 
covenants,  restrictions,  conditions  or 
additional  events  of  default  which  are 
applicable  to  less  than  all  Series  of  Bonds 
and  the  existence  of  which: 

(1)  would  give  the  Holders  of  Bonds  of  any 
Series  any  rights  with  respect  to  the  Trust 
Estate  or  any  other  property  held  by  the 
Trustee  for  the  benefit  of  Holders  of  Bonds  of 
any  other  Series  with  respect  to  which  it  is 
also  serving  as  Trustee, 

[2]  would  cause  the  Bonds  of  one  or  more 
Series  not  to  rank  equally  with  the  Bonds  of 
any  other  Series:  provided,  however,  that 
differences  among  the  Trust  Estates  securing 
the  Bonds  of  various  Series  or  differing 
values  of  other  property  held  by  the  Trustee 
for  the  beneflt  of  Holders  of  Bonds  of  various 
Series  shall  not  be  deemed  to  cause  bonds  of 
any  Series  not  to  rank  equally  with  Bonds  of 
any  other  Series  or 

(3)  is  sufficiently  likely  to  involve  a 
material  conflict  of  interest  between  Series  of 
Bonds  that  is  advisable  in  the  public  interest 
or  for  the  protection  of  Holders  of  Bonds  of 
any  Series  that  the  Trustee  disqualify  itself 
from  acting  as  such  with  respect  to  one  or 
more  applicable  Series  of  Bonds. 

3.  The  Series  1985-1  Bonds  and  the 
Series  1985-2  Bonds  are  secured  by 
separate  security  interests  in  separate 
and  distinct  property.  Applicant  states 
that  it  is  not  anticipated  that  AppUcant 
will  have  any  significant  assets  other 
than  the  assets  separately  pledged  to 
secure  each  Series  of  Bonds.  Applicant 


believes  if  TCB  should  have  occasion  to 
proceed  against  the  property  securing 
either  Series  of  Bonds,  such  action 
would  not  affect  the  security  of.  or  the 
use  of  any  security  securing,  the  other 
Series  of  Bonds,  or  prejudice  the  rights 
of  the  holders  thereof.  The  Applicant 
accordingly  believes  that  by  serving  as 
Trustee  under  both  Supplemental 
Indentures,  TCB  does  not  thereby 
represent  two  classes  of  Bondholders 
who  could  have  divergent  claims  or 
interest  against  the  assets  of  the 
Applicant  in  case  of  any  bankruptcy  or 
reorganization  proceedings. 

4.  The  Applicant  believes  the 
differences  between  the  provisions  of 
the  Series  1985-1  Supplement  and  those 
of  the  Series  1985-2  Supplement  are  in 
any  event  not  likely  to  involve  TCB  in  a 
material  conflict  of  interest  so  as  to 
make  it  necessary  in  the  public  interest 
or  for  the  protection  of  investors  to 
disqualify  TCB  from  acting  as  Trustee 
under  both  the  Series  1985-1 
Supplement  and  the  Series  1985-2 
Supplement. 

The  Applicant  waives  notice  of 
hearing,  hearing  and  any  and  all  rights 
to  specify  procedures  under  Rule  8(b)  of 
the  Commission's  rules  of  practice  with 
respect  to  the  application. 

For  a  more  detailed  account  of  the 
matters  of  fact  and  law  asserted,  all 
persons  are  referred  to  said  application. 
File  No.  22-13882.  which  is  a  pubhc 
document  on  file  in  the  offices  of  the 
Commission  at  the  Public  Reference 
Room.  450  Fifth  Street,  NW., 
Washington,  D.C. 

Notice  is  further  given  that  any 
interested  person  may.  not  later  than 
August  26, 1985,  request  in  writing  that  a 
hearing  be  held  on  such  matter,  stating 
the  nature  of  his  interest,  the  reasons  for 
such  request,  and  the  issues  of  law  or 
fact  raised  by  such  application  which  he 
desires  to  controvert  or  he  may  reques^ 
that  he  be  notified  if  the  Commission 
should  order  a  hearing  thereon.  Any 
such  request  should  be  addressed: 
Secretary.  Securities  and  Exchange 
Commission.  Washington,  D.C.  20549.  At 
any  time  after  said  date,  the 
Commission  may  issue  an  order  granting 
the  application,  upon  such  terms  and 
conditions  as  the  Commission  may  deem 
necessary  or  appropriate  in  the  public 
interest,  or  in  the  interest  of  investors, 
unless  a  hearing  is  ordered  by  the 
Commission. 

For  the  Commission  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 
Johii  Wheeler, 
Secretary. 
(FR  Doc.  85-18651  Filed  8-5-85:  8:45  am] 

BILLING  CODE  W10-01-II 


[ReteaM  Na  IC-146S1;  He  No.  tia-WSi) 

Chase  Itenhattan  Bvik,  MJL;  Nolioa  ol 
Application  for  Order  Pannitting 
Foreign  Custodian  Arrangements 

July  30. 1985. 

Notice  is  hereby  given  that  The  Qiase 
Manhattan  Bank,  N.A.,  1  Chase 
Manhattan  Plaza,  New  York,  New  York 
10081  ("Chase")  filed  an  application  on 
February  13, 1985,  and  an  amendment 
thereto  on  June  6. 1985.  requesting  an 
order  of  the  Commission  pursuant  to 
section  6(c)  of  the  Investment  Company 
Act  of  1940  ("Act")  exempting  Chase,  an 
investment  company  under  the  Act 
(other  than  an  investment  company 
registered  under  section  7(d)  of  \he  Act) 
and  Nederlandse  Crediett>aiik  N.V. 
("NCB").  from  the  provisions  of  section 
17(f)  of  the  Act  so  as  to  permit  Chase,  as 
the  custodian  of  the  securities  and  other 
assets  of  a  company  ("Securities")  or  as 
subcustodian  of  the  Securities  as  to 
which  any  other  entity  is  acting  as 
custodian,  and  such  other  entity  for 
which  Chase  so  acts,  to  deposit,  or  to 
cause  or  permit  the  deposit  of.  such 
securities  in  NCB  in  The  Netherlands, 
subject  to  certain  conditions.  All 
interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representabons 
contained  therein,  which  are 
summarized  below,  and  to  the  Act  and 
the  rules  thereunder  for  the  text  of  the 
relevant  provisions. 

According  to  the  application.  Chase 
presently  deposits  the  securities  of  its 
investment  company  clients  with  NCB 
pursuant  to  the  terms  and  conditions  of 
a  Commission  order  granting  exemption 
from  section  17(f)  of  the  Act '  Chase 
represents  that  NCB.  an  indirect 
wholly-owned  subsidiary  of  Chase,  was 
founded  in  1918.  Chase  further 
represents  that  NCB  is  ranked  fifth  in 
total  assets  among  Netheriands 
commercial  banks,  has  over  40  years 
custodian  experience  and  currently 
maintains  custody  of  securities  and 
assets  of  approximately  U.S.  $1,114,000. 
In  addition.  Chase  states  diat  NCB  is 
regulated  as  a  banking  institution  by  the 
Central  Bank  of  The  Netheriands. 

The  Commission  has  designated 
September  1, 1985.  as  the  date  by  which 
an  investment  company  with  foreign 
custody  arrangements  made  in  reliance 
upon  the  Chase  Order  must  conform 
such  arrangements  to  the  requirements 
of  Rule  17f-5,  or  obtain  additional 
exemptive  relief  to  continue  such 


'  See  Investment  Company  Act  Releaw  No.  iaB3 
(Novemlier  20. 1981),  granting  llie  applicatMNi  of 
Chase  Manliattan  Bank.  NA..  File  Na  SIZ-MTS 

(Chase  Order). 
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arrangements.* Chase  states  that.  NCB 
currently  has  shareholders'  equity  of 
less  than  U.S.  $100  million,  and  thus, 
does  not  satisfy  the  minimum 
requirement  to  qualify  as  an  "eligible 
foreign  custodian"  under  the  Chase 
Order,  as  modified  by  Rule  17f-5. 
Accordingly.  Chase  requests  an 
exempfive  order  permitting  Chase  to 
deposit  Securities  (i)  in  the  Netherlands 
with  NCB  so  long  as  such  deposit  is 
made  in  accordance  with  an  agreement, 
which  agreement  would  be  required  to 
remain  in  effect  at  all  times  during 
which  NCB  would  not  meet  the 
requirements  of  the  Chase  Order 
relating  to  shareholders'  equity,  among 
(a)  the  company  or  a  custodian  of  the 
Securities  of  the  company  for  which 
Chase  acts  as  subcustodian,  (b)  Chase 
and  (c)  NCB  pursuant  to  the  terms  of 
which  Chase  would  act  as  the  custodian 
or  subcustodian,  as  the  case  may  be.  of 
the  Securities  of  the  company  and  NCB 
would  be  delegated  such  duties  and 
obligations  of  Chase  thereunder  as 
would  be  necessary  to  permit  NCB  to 
hold  in  custody  the  Securities  of  the 
company  in  The  Netherlands,  provided 
that  such  delegation  would  not  reheve 
Chase  of  any  responsibility  to  the 
company  for  any  loss  due  to  such 
delegation,  except  such  loss  as  may 
result  from  political  risk  [e.g.,  exchange 
control  restrictions,  confiscation, 
expropriation,  nationalization, 
insurrection,  civil  strife  or  armed 
hostilities)  and  other  risk  of  loss 
(excluding  bankruptcy  or  insolvency  of 
NCB)  for  which  neither  Chase  nor  NCB 
would  be  liable  under  the  Chase  Order 
[e.g..  despite  the  exercise  of  reasonable 
care,  loss  due  to  Acts  of  God.  nuclear 
incident  and  the  like). 

Chase  submits  that  the  requested 
exemption  would  be  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act.  In  support  therof. 
Chase  agrees,  as  further  condition  to  the 
exemption  requested,  that  the  proposed 
foreign  custodian  arrangements  with 
NCB  would  comply  with  all  the 
remaining  requirements  of  the  Chase 
Order  as  modified  by  Rule  17f-5.  except 
those  relating  to  qualifications  of  foreign 


'See  Investment  Company  Act  Release  Nos. 
14133  and  14134  (October  9, 1984)  |49  FR  36183  A 
361821.  amending  the  exemptive  orders  of  The 
Chase  Manhattan  Bank  and  The  Bank  of  New  York, 
respectively.  These  releases  gave  investment 
companies  until  March  1. 1965.  to  conform  their 
foreign  custody  arrangements  to  the  Tinal  rule  or  to 
the  amended  orders.  That  compliance  date  was 
extended  until  )une  1. 1965.  in  Investment  Company 
Act  Release  No.  14347  (February  4. 1965)  (60  FR 
52341)  and  then  until  September  1. 1965  in 
Investment  Company  Act  Release  No.  14548  (May 
3a  1965)  [SO  FR  24540). 


banking  institutions  as  eligible  foreign 
custodians.  In  addition.  Chase  submits 
that  NCB  is  experienced,  capable  and 
well  qualified  to  provide  custody 
services  to  U.S.  registered  investment 
companies:  and  that  under  the  proposed 
foreign  custody  arrangements  the 
protection  of  investors  would  not  be 
diminished. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  August  28. 1985,  at  5:30  p.m..  do  so 
by  submitting  a  written  request  setting 
forth  the  nature  of  his  interest,  the 
reasons  for  his  request,  and  the  specific 
issues,  if  any.  of  fact  or  law  that  are 
disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
John  Wheslflr, 
Secrelary. 

|FR  Doc.  85-18849  Filed  8-5-85;  8:45  am] 
BtUJNa  COOC  MIO-OI-M 


[Ret.  No.  IC-14649;  812-6079] 

Pierson,  Heldring  &  Pierson  N.V.; 
Application  for  Order  Permitting 
Foreign  Custodian  Arrangement 

July  30.  1985. 

Notice  is  hereby  given  that  Pierson, 
Heldring  &  Pierson  N.V.,  c/o  John  D. 
Fitzsimmons.  Esq..  Willkie  Farr  & 
Gallagher,  One  Citicorp  Center,  153  East 
53rd  Street,  New  York,  New  York  10022 
("Applicant")  filed  an  application  on 
March  21. 1985.  requesting  an  order  of 
the  Securities  and  Exchange 
Commission  (the  "Commission") 
pursuant  to  section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  exempting  Applicant,  any 
management  investment  company 
registered  under  the  Act  (other  than  an 
investment  company  registered  under 
section  7(d)).  and  any  custodian  for  a 
U.S.  registered  investment  company 
from  the  provisions  of  section  17(f)  of 
the  Act.  The  requested  exemptive  order 
would  permit  Applicant,  subject  to 
certain  conditions,  to  serve  as  a 
custodian  or  sub-custodian  for  the 
assets  of  such  investment  companies. 


All  interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  a  summa?jr^of  which 
is  set  forth  below,  and  to  the  Act  and 
rules  thereunder  for  the  provisions 
thereof  which  are  relevant  to  a 
consideration  of  the  application. 

Applicant  states  that  it  is  an 
Amsterdam-based  bank  organized  under 
the  laws  of  The  Netherlands  in  1875.  and 
that  it  is  subject  to  regulation  by  the 
Dutch  Central  Bank.  Applicant  notes 
that  with  total  assets  of  approximately 
$2.1  billion,  it  currently  ranks  as  the 
eighth  largest  bank  in  The  Netherlands 
and  ranks  among  the  top  500  banks  in 
the  worid.  Applicant  states  that  it  is  a 
member  of  the  Dutch  stock  exchange 
and  conducts  a  full  range  of  commercial 
banking  and  securities  activities  outside 
the  United  States.  According  to  the 
application,  for  over  100  years, 
Applicants  has  served  as  a  custodian  for 
the  assets  of,  among  others,  banks, 
pension  funds,  insurance  companies, 
broker-dealers  and  private  clients.  In 
addition,  the  application  states  that 
Applicant  maintains  representative 
offices  in  the  United  States  in  New  York 
City  and  San  Francisco. 

According  to  the  application,  in  1975, 
Applicant  became  a  wholly-owned 
subsidiary  of  Amsterdam-Rotterdam 
Bank  N.V.  ("Amro").  which,  like 
Applicant,  is  a  bank  organized  under  the 
laws  of  The  Netheriands.  The 
application  states  that  Amro  controls 
total  consolidated  assets  of  some  $40 
billion  and  is  currently  the  second 
largest  bank  in  The  Netherlands  and  the 
43rd  largest  banking  organization  in  the 
world.  Applicant  further  states  that 
Amro  maintains  a  federal  branch  in 
New  York  City  and  a  representative 
office  in  San  Francisco.  According  to  the 
application,  by  virtue  of  operating  its 
New  York  City  branch,  Amro  and  its 
subsidiaries,  including  Applicant,  are 
subject  to  certain  provisions  of  the  Bank 
Holding  Company  Act  of  1956  by 
operation  of  section  8(a)  of  the 
International  Banking  Act  of  1978,  and 
are.  therefore,  subject  to  the  supervision 
of,  and  regulation  by,  the  Federal 
Reserve  Board. 

According  to  the  application,  pursuant 
to  the  terms  and  conditions  of  two  no- 
action  positions  granted  by  the  Division 
of  Investment  Management,'  Applicant 


'  See  response  of  the  Division  of  Investment 
Management  to  request  of  The  Mitsubishi  Bank  of 
California  (Pub.  avail.  Sept.  1. 1982);  see  also 
response  of  the  Division  of  Investment  Management 
to  request  of  Stale  Street  Bank  and  Trust  Company 
(pub.  avail.  Jan.  16. 1984). 
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currently  serves  a  sub-custodian  for  U.S. 
registered  investment  company  assets 
held  as  custodian  by  State  Street  Bank 
and  Trust  Company.  The  Commission 
has  designated  September  1, 1985.  as  the 
date  by  which  any  investment  company 
with  foreign  custody  arrangements 
made  in  reliance  upon  Commission 
exemptive  orders  or  staff  no-action 
positions  based  on  such  orders,  must 
conform  such  arrangements  to  the 
requirements  of  Rule  17f-5,  or  obtain 
additional  exemptive  relief  to  continue 
such  arrangements.*  Applicant  further 
represents  that  it  has  received  notice 
from  State  Street  indicating  that 
Applicant's  existing  foreign  sub- 
custodian agreement  with  State  Street 
would  be  terminated  unless  Applicant 
were  able  to  comply  with  the 
requirements  of  Rule  17f-5  or  received 
an  exemption  from  the  rule's 
requirements. 

Applicant  states  that,  with  current 
shareholder's  equity  of  approximately 
U.S.  $60  million,  it  does  not  satisfy  the 
minimum  requirement  to  qualify  as  an 
"eligible  foreign  custodian"  under  the 
Division's  no-action  positions,  as 
modified  by  Rule  17f-5.  Accordingly. 
Applicant  requests  an  order  of  the 
Commission  pursuant  to  section  6(c)  of 
the  Act  exemption  Applicant  from  the 
provisions  of  section  17(f)  of  the  Act  so 
as  to  permit  its  parent  bank,  Amro.  to 
enter  into  agreements  to  provide 
custodial  or  sub-custodial  services  with 
respect  to  the  assets  of  U.S.  registered 
management  investment  companies 
("Custodian  Agreement"),  and  to  permit 
Amro  to  delegate  to  Applicant  the 
obligation  of  rendering  those  services. 
Applicant  represents  that  each 
Custodian  Agreement  will  be  a  three 
party  contract  among  Amro,  Applicant 
and  a  United  States  custodian  or 
registered  management  investment 
company  pursuant  to  which  Amro  will 
undertake  to  provide  specified  custodial 
or  sub-custodial  services  to  such 
company  and  will  delegate  to  Applicant 
the  responsibility  for  rendering  those 
services. 

The  exemptive  relief  requested  will  be 
subject  to  the  following  conditions,  that 
Amro:  (1)  Will  become  a  party  to  any 


•See  Investment  Company  Act  Release  No.  14132 
(September  7. 19S4|  |49  FR  36060).  which  adopted 
Rule  17f-5  and  notified  investment  companies  that 
they  had  until  March  1, 1985.  to  conform  their 
foreign  custody  arrangements  to  the  rule.  That 
compliance  date  was  extended  until  June  1. 1985.  in 
Investment  Company  Act  Release  No.  14347 
(February  4. 1985)  |S0  FR  52341)  and  then  until 
September  1. 1965  in  Investment  Company  Act 
Release  No.  14546  (May  30. 1985)  (50  FR  24540). 


Custodian  Agreement  pursuant  to  which 
Applicant  would  provide  custodian 
services  to  an  investment  company.  (2) 
will  qualify  as  a  banking  institution  and 
satisfy  the  minimum  shareholders  equity 
requirement  for  an  "eligible  foreign 
custodian"  in  Rule  17f-5.  and  (3)  will  be 
liable  under  such  Custodian  Agreements 
for  any  loss,  damage,  cost,  expense, 
liabihty  or  claim  arising  out  of  or  in 
connection  with  the  performance  by 
Applicant  of  its  responsibilities  to  the 
same  extent  as  if  Amro  had  been  the 
party  required  to  provide  custody 
services  under  such  agreements. 

Applicant  submits  that  the  requested 
exemption  would  be  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act.  In  support  thereof. 
Applicant  agrees,  as  a  further  condition 
to  the  exemption  requested,  that  the 
proposed  Custodian  Agreements  would 
comply  with  all  the  remaining 
requirements  of  Rule  17f-5  except  those 
relating  to  qualifications  of  foreign 
banking  institutions  as  eligible  foreign 
custodians.  In  addition.  Applicant 
submits  that  it  is  experienced,  capable 
and  well  qualified  to  provide  custody 
services  to  U.S.  registered  investment 
companies;  and  that  under  the  proposed 
Custodian  Agreements  the  protection  of 
investors  would  not  be  diminished. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may.  not  later 
than  August  26, 1985,  at  5:30  p.m.,  do  so 
by  submitting  a  written  request  setting 
forth  the  nature  of  his  interest,  the 
reasons  for  his  request,  and  the  specific 
issues,  if  any,  of  fact  or  law  that  are 
disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
John  Wheeler. 
Secretary. 

[FR  Doc.  85-16650  Filed  8-5-85;  8:45  am] 
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(ReteaseNo.  124] 

Securities  investor  Protection  Corp^ 
Order  Affirming  Determination 

Introduction 

In  the  matter  of  Securities  investor 
Protection  Corporation.  900  Seventeenth 
Street.  NW..  Washington.  D.C.  20006. 
Order  affirming  determination  by  the 
Securities  Investor  Protection 
Corporation  ("SIPC")  that  RWS 
Securities.  Inc.  and  RWS  Securities 
GmbH  are  not  members  of  SIPC 

Section  3(a)(2)  of  the  Securities 
Investor  Protection  Act  of  1970  ("SIPA") 
provides  that,  with  certain  exceptions, 
all  broker-dealers  registered  pursuant  to 
section  15(b)  of  the  Securities  Exchange 
Act  of  1934  are  members  of  SIPC.  One  of 
those  exceptions  is  for  broker-dealers 
whose  "principal  business,  in  the 
determination  of  SIPC.  talcing  into 
account  business  of  affiliated  entities,  is 
conducted  outside  the  United  States  and 
its  territories  and  possessions." 
*  Pursuant  to  section  3(a)(2)(B)  of  SIPA 
SIPC  must  file  that  determination  %vith 
the  Commission,  and  the  Commission, 
within  thirty  days  of  SIPC's  filing,  or 
within  such  longer  period  as  the 
Commission  may  designate  of  not  more 
than  ninety  days  after  the  date  of  SIPCs 
filing  if  it  finds  such  longer  period  to  be 
appropriate  and  publishes  its  reasons 
for  so  finding,  must  "consistent  with  the 
public  interest  and  the  purposes  of 
[SIPA).  affirm,  reverse,  or  amend  [SIPCs 
determination]." 

Background  and  Discussiba 

By  letter  dated  April  26. 1985.*  the 
Securities  Investor  Protection 
Corporation  ("SIPC")  requested  the 
Commission  to  affirm  SIPCs 
determination  that  RWS  Securities,  Inc. 
( 'RWS')  and  RWS  Securities  GmbH 
("GmbH")  "are  persons  whose 
businesses  are  conducted  outside  the 
United  States,  its  territories  and 
possessions,  and  that  therefore  they  are 
not  members  of  SIPC." 

The  Commission's  broker-dealer 
records  show  that  both  RWS  and  GmbH 
became  registered  with  the  Commission 
as  brokerdealers  on  June  4. 1976.  In  the 
information  supplied  to  SIPC  as  part  of 
its  request  for  exclusion  from  SIPC 
membership.  RWS  indicated  that  RWS. 
a  wholly  owned  subsidiary  of 
Westdeusche  Landesbank  Girozentrale 
("Westdeusche  Landesbank").  a  bank 


'Section  3(a)(2)(A)|i)  of  SIPA. 
'SIPC  has  consented  to  an  extension  of  lime  for 
Commission  action  on  this  matter  until  |uiy  22. 19S&- 


31802 


Federal  Register  /  Vol.  50.  No.  151  /  Tuesday.  August  6.  1985  /  Notices 


located  in  the  Federal  Republic  of 
Germany,  is  a  corporation  organized 
under  the  laws  of  the  United  States  and 
a  member  of  the  Boston  Stock  Exchange, 
Inc.  and  the  National  Association  of 
Securities  Dealers.  Inc.  RWS  has  only 
one  customer.  Westdeusche 
Landesbank,  located  in  Germany.  The 
firm  clears  all  of  its  transactions  on  a 
fully  disclosed  basis  through  a  SIPC 
member.  Although  RWS  receives  its 
revenues  from  its  clearing  broker  in  the 
United  States,  those  revenues  stem 
exclusively  from  transactions  conducted 
by  RWS  for  Westdeusche  Landesbank. 
acting  on  behalf  of  its  customers  located 
in  Germany. 

The  information  provided  SIPC  also 
indicates  that  GmbH,  a  wholly  owned 
subsidiary  of  Westdeusche  Landesbank, 
is  a  corporation  organized  under  the 
laws  of  the  Federal  Republic  of 
Germany,  located  in  Germany  and  a 
member  of  the  Boston  Stock  Exchange 
Inc.  and  the  National  Association  of 
Securities  Dealers,  Inc.  GmbH  is 
currently  inactive  and  has  no  revenue. 

Conclusion 

Because  RWS  has  indicated  that  it 
has  only  one  customer  located  in 
Germany,  that  it  introduces  all  its 
transactions  on  a  fully  disclosed  basis 
through  a  SIPC  member  located  in  the 
United  States,  and  that  RWS*  revenues 
stem  exclusively  from  transactions 
conducted  by  RWS  for  Westdeusche 
Landesbank.  acting  on  behalf  of  its 
customers  located  in  Germany  and 
because  GmbH  is  organized  and  located 
in  the  Federal  Republic  of  Germany  and 
has  no  revenue,  the  Cammission. 
consistent  with  the  public  interest  and 
the  purposes  of  SIPA  under  section 
3(a)(2)(B)  of  SIPA.  afTirms  SIPCs 
determination  that  RWS  and  GmbH  "are 
persons  whose  businesses  are 
conducted  outside  the  United  States,  its 
territories  and  possessions,  and  that 
therefore  they  are  not  members  of 
SIPC."» 

By  the  Commission. 
fohn  WbMler. 

Secretary. 

|FR  Doc  85-18652  Filed  8-5-«5:  8:45  amj 
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(Release  No.  34-22189;  Fite  No.  SR-Ptttx- 

84-331 

Self-Regulatory  Organizations; 
Philadelphia  Stock  Exchange  Inc.; 
Order  Approving  Proposed  Rule 
Change  and  Amendments  Thereto 

I.  introduction 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  19b-4  thereunder,  the 
Philadelphia  Stock  Exchange.  Inc. 
( "Phlx"),  on  December  17, 1984.  filed 
with  the  Commission  a  proposed  rule 
change  to  permit  the  use  of  letters  of 
credit  to  satisfy  both  initial  and 
maintenance  margin  requirements  for 
positions  in  foreign  currency  options 
written  and  carried  short  in  a  customer's 
account.'  On  March  1, 1985,  the  Phlx 
filed  Amendment  No.  1  to  its  proposal 
which,  among  other  things,  describes  the 
procedures  to  be  followed  in  the  event 
that  margin  requirements  exceed  the 
amount  of  the  letter  of  credit  on  deposit 
with  the  member  firms.* 

n.  Background 

Section  7  of  the  Act  provides  that  the 
Board  of  Governors  of  the  Federal 
Reserve  System  ("FRB")  shall  prescribe 
the  rules  and  regulations  governing  the 
amount  of  credit  that  initially  may  be 
extended  and  subsequently  maintained 
on  any  security  (other  than  an  exempt 
security).  Although  options  on  foreign 
currencies  traded  on  a  national 
seciuities  exchange  are  "securities" 
under  section  3(a){10)  of  the  Act,  the 
FRB  has  in  effect  delegated  to  the 
national  securities  exchanges  the 
authority  to  adopt  rules,  subject  to  the 
Commission's  approval,  establishing 
margin.' 

In  December  1983  the  Commission 
approved  a  Phlx  proposal  that  permitted 
the  use  of  letters  of  credit,  for  a  one  year 
pilot  period,  to  satisfy  initial  margin 
when  establishing  short  positions  in 


'On  Augtnt  Z.  1979,  November  za  1980  and 
S«?plei7iber  26,  1984  respectively,  the  Commission 
afTirmcd  SIPC's  determinations  thdt  Bona.  SA.  BB 
Securities  Umited.  Inc.  and  Anderson  Man 
(investment  Services).  Ltd.  are  persons  whose 
Ixtsinesses  are  conducted  outside  Uie  United  StalM. 
Its  territories  and  possessions,  and  that  therefore 
they  are  not  members  of  SPtC. 


'  Notice  of  the  proposed  rule  change  was  tjiven  in 
Securities  Exdiunge  Act  Release  No.  21610. 
Dei.ember  28,  ^a»*.  50  FR  1T.SS. 

'Notice  of  Amendment  No.  1  to  Itie  pniposed  rule 
change  was  gnen  in  Securities  Exchange  Act 
Release  No.  21881.  March  21. 1985,  50  FK  12098.  One 
letter  was  received  on  the  propos«;d  rule  change. 
See  letter  from  Laura  Homer.  Securities  Cr»!(iit 
Officer.  Board  of  Governors  of  the  Federal  Reserve 
System  to  Richard  Chase,  Associate  Director. 
Division  of  Market  Regulation,  SEC,  dal»»'l  March 
18,  1985  (  ■KRB  letter"). 

'Section  220.18(h)  of  Regulation  T  (17  CFR 
220.18(h))  provides  that  the  required  margin  for 
short  foreign  currency  options  positions  shall  be 
"the  amount,  other  options  poaitions.  or  foreign 
currency  position  specified  by  the  rules  of  the 
national  securities  exchanges  on  which  the  option  it 
traded  provided  that  all  such  rules  have  l>een 
approved  or  amended  by  the  SEC. 


foreign  currency  options. 'The  letters  of 
credit  to  be  used  in  the  pilot  program 
contained  the  issuer's  unqualified 
commitment  to  pay  to  the  member 
organization,  on  demaiKl.  a  specified 
sum  of  money  equal  to  or  greater  than 
the  amount  of  the  original  margin 
required  when  the  position  was  opened. 

The  letter  of  credit  was  irrevocable 
and  was  required  to  expire  no  earlier 
that  expiration  of  the  option  nor  later 
than  18  months  from  the  date  of  its 
issuance.  In  addition,  to  be  an  apKproved 
issuer  under  the  pilot  program,  an 
institution  would  have  to  satisfy  several 
criteria  established  by  the  Phlx.' The 
total  amount  of  letters  of  credit  issued 
and  outstanding  at  one  time  by  either  a 
U.S.  or  non-U.S.  issuer  for  the  account  of 
any  one  customer  could  not  exceed  15 
percent  of  that  institution's  unimparied 
capital  and  surplus.  In  addition,  the  total 
amount  of  letters  of  credit  naming  one 
beneficiary  could  not  exceed  20  percent 
of  that  institution's  unimparied  capital 
and  surplus. 

I    In  addition  to  the  above  criteria,  the 
member  organizations  named  as  ^ 

beneficiaries  were  required  to  provide 
Phlx  with  certain  information.' 


•See  Securities  Exchange  Act  Release  No.  20497, 
December  16, 1983,  48  FR  56882 

^The  amount  of  original  mnrgin  required  for  Ihew 
optioiis  positions  is  specified  in  Phlx  Rule 
72?(d)(21(B)(iii).  The  Phlx  recently  proposed  change* 
to  its  initial  and  maintenance  margin  requirements 
for  foreign  currency  options  which  would  result  in 
reducing  the  margin  levels  for  these  options 
products.  6'ee  Securili«:s  Exchange  Act  Releaae  No. 
215~9.  December  1&  19M,  49  FR  50489  (File  No,  SR- 
•4-32), 

'Under  this  criteria.  United  States  institutions 
("U.S.  issuers")  had  to  be  orgMnized  under  the  Iflw* 
of  the  U,S.  or  stale  and  regulated  and  examined  by 
federal  or  state  authorities  having  regulatory 
jurisdiction  over  banks  and  trust  compaoies.  VS. 
issuers  also  had  to  have  shareholders"  equity  of 
$200,000,000  or  more.  If  an  issuer  was  a  non-U.S. 
institution  ("non-U3.  issuer")  it  had  lu  have  a 
frderal  or  state  branch  or  agency  located  in  the  U.S. 
Its  principal  executive  office  had  to  be  located  in  a 
country  ihat  was  either  rated  "AAA"  by  Motxly's 
Investor  Service  ("Moody's")  or  Standard  and 
Poor's  ("S»F')  or  approved  by  Phlx's  Business 
Conduct  Commitlee  as  a  AAA  equivalent  country 
based  on  consultations  with  at  least  two  entities 
experienced  m  international  banking  and  finance 
matters,  in  additirm,  a  non-U.S.  issuer  not  only  had 
to  have  shareholders'  equity  of  $200,000^X10  or  more, 
but  also  a  "P-l  rating  from  Moody's  or  an  "A-l" 
rating  from  SAP  on  its  commercial  paper  or  other 
short-term  obligations.  Any  letter  of  credit  issued  by 
a  non-U .S.  issuer  also  had  lo  be  issued  and  payable 
by  the  federal  or  state  branch  located  in  the  United 
Stales.  Both  U.S.  and  non-U5.  issuers  participating 
in  the  pilot  were  required  lo  furnish  Phlx  with 
quarterly  financial  statements  and  annual  reports. 

'iTie  information  required  by  Phlx  included  the 
names  of  the  issuer  and  the  account  party,  the 
dollar  amount  covered  by  the  letter  of  credit, 
expirjtion  date,  class  and  series  of  each  option  for 
which  the  letter  of  credit  constitutes  original  margin, 
and  the  amount  of  original  margin  required  for  that 
options  position. 


In  approving  the  letters  of  credit  pilot 
program  the  Commission  recognized 
that  certain  risks  may  result  from 
providing  investors  with  increased 
leverage  through  the  use  of  letters  of 
credit  to  meet  customer  margin, 
particularly  since  Phlx  did  not  require 
that  the  letters  of  credit  be 
collateralized.  Nevertheless,  the 
Commission  believed  that  the  limited, 
controlled  pilot  program  being  proposed 
by  Phlx  at  that  time  significantly 
reduced  its  concerns  and  could  be 
conducted  without  jeopardizing  the 
fmancial  integrity  of  the  securities 
industry,  the  Phlx's  foreign  currency 
options  market,  or  the  banks  and  trust 
companies  acting  as  issuers. 

In  connection  with  Commission 
approval  of  the  pilot  program,  Phlx 
agreed  to  monitor  the  use  of  letters  of 
credit  during  the  pilot  period  and  submit 
to  the  Commission  a  report  discussing 
the  effects  of  the  use  of  letters  of  credit 
on  the  marketplace.  Phlx  submitted  this 
report  to  the  Commission  on  October  23, 
1984. 'The  report  indicated  that, 
although  Phlx  had  designated  three 
banks  as  issuers  of  letters  of  credit,  the 
banks  had  not  actually  issued  any 
letters  of  credit  because  customers  were 
not  using  this  device  to  meet  their  initial 
margin  requirements  for  short  foreign 
currency  options  positions.  The  Phlx 
report  based  this  on  a  number  of  factors. 
First.  Phlx  found  that  computational 
difficulties  in  determining  margin 
requirements  may  have  inhibited 
fmancial  institutions  and  corporate 
entitles  from  utilizing  the  pilot  program. 
In  this  regard,  Phlx  noted  that 
calculation  of  the  portion  of  a 
customer's  margin  obligations  that  could 
be  satisfied  by  letters  of  credit  could  be 
quite  complicated,  particularly  for  active 
accounts  engaging  in  spreads,  straddles 
and  other  combination  strategies.  Phlx 
concluded  that  these  difHculties  would 
be  eliminated  if  the  pilot  program  was 
expanded  to  permit  the  use  of  letters  of 
credit  to  meet  maintenance  margin 
requirements  as  well  as  initial  margin. 

Second,  Phlx  indicated  its  view  that 
the  letters  of  credit  pilot  program  was 
not  on  parity  with  the  use  of  such  letters 
within  the  commodities  industry,  where 
some  investors  are  permitted  to  use 
letters  of  credit  to  satisfy  both  initial 
and  variation  margin  requirements.  Phlx 
noted  that  the  International  Monetary 
Market  ("IMM")  where  Tmancial  futures 
contracts  on  foreign  currency  are  traded 
grants  margin  exemptions  to  certain 
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Class  B  Clearing  Members  •  that  permit 
these  members  to  use  letters  of  credit  for 
both  initial  and  variation  margin. '•This 
type  of  exemption  is  unavailable  to 
similar  participants  in  the  options 
foreign  currency  market.  Moreover, 
calculation  of  the  margin  obligations 
that  can  be  satisfied  by  letters  of  credit 
for  such  market  participants  are  far  less 
cumbersome  than  under  the  Plhx  pilot. 
Because  of  the  regulatory  differences 
between  the  securities  and  commodities 
markets  Phlx  believes  that  the  letters  of 
credit  pilot  program  should  be  expanded 
to  permit  its  use  for  maintenance  margin 
in  addition  to  intial  margin 
requirements.  Plhx  stated  this  would 
"return  the  decision  of  which  similar 
product  to  trade  to  the  economic 
advantages  of  the  product  rather  than 
on  the  regulatory  structure  of  the 
marketplace".  In  its  report,  Phlx  also 
stated  that  the  extension  of  the  pilot  to 
maintenance  margin  would  not 
undermine  the  credit  framework  of  the 
securities  industry,  due  to  a  lack  of  cash 
or  mat^ginable  security  deposit  relative 
to  foreign  currency  options  positions, 
because  the  customers  who  are  able  to 
secure  letters  of  credit  would  be  well 
capitalized  multinational  corporations 
and  financial  institutions  (whose  credit 
risk  has  already  been  factored  into  the 
size  of  the  letter  of  credit  issued  by  the 
third  party  bank)." 

III.  Description  of  Proposal 

Based  on  its  experience  with  the  pilot. 
Phlx  submitted  its  current  proposal  to 
extend  the  letters  of  credit  pilot  program 
for  another  one  year  period  with  the 
modifications  outlined  in  its  report  to 
the  Commission.  For  the  most  part,  the 
rules  applicable  to  the  use  of  letters  of 
credit  during  the  previous  pilot  will 
apply."  The  most  significant 
modification  to  the  pilot  involves  the  use 
of  letters  of  credit  to  satisfy 
maintenance  as  well  as  initial  margin 
obligations.  To  accommodate  this 
change,  Phlx  also  has  proposed 
procedures,  similar  to  those  provided 
under  Regulation  T,  to  be  followed  in 


•See  letter  from  Rolieil  B.  Cilmore.  Senior  Vice 
President.  Phlx.  to  Richard  C.  Ketchum.  Director, 
Division  of  Market  Regulation.  SEC  date  October 
19. 1984. 


•Class  B  clearing  memberships  are  offered  to 
non-bank  entities  which  may  solely  conduct 
proprietary  arbitrage  in  foreign  currencies  between 
a  bank  and  the  IMM  and  which  are  guaranteed  by 
another  full  clearing  member.  The  memberships 
basically  allow  a  bank  to  arbitrage  between  the 
future*,  spot  and  forward  markets  in  foreign 
currencies  without  liecoming  subject  (o  full 
registration  and  reporting  requirements. 

''Maintenance  margin  in  the  securities  industry 
and  variation  margin  in  the  commodities  industry 
are  basically  intended  to  serve  the  same  purposes. 

"Phlx  also  suggested  some  changes  in  the 
reporting  requirements  of  member  firms  accepting 
letters  of  credit. 

"  For  example,  the  bank  eligibility  criteria, 
discussed  above,  will  be  the  same  for  the  proposed 
extended  pilot 


the  event  additional  margin 
requirements  exceed  the  amount  of  the 
letter  of  credit  on  deposit  %vith  the 
member  organization. 

The  Phlx  also  has  proposed  certain 
changes  to  the  reporting  requirements  of 
member  organizations  pertaining  to 
customer  use  of  letters  of  credit.  In 
addition  to  the  information  currently 
required,  such  as  identification  of  the 
customer  and  issuer  of  the  letter  of 
credit,  the  Rilx  would  require  specific 
disclosure  of  customer  account 
suitability  information.  Phlx  also  has 
clarified  the  method  and  frequency  of 
the  reporting  requirements.  Under  the 
proposal,  certain  information  must  be 
provided  to  Phlx  promptly  while  other 
information  need  only  the  furnished 
monthly.  Finally,  the  rule  eliminates  a 
requirement  to  report  the  original  margin 
due  with  respect  to  an  option  position 
on  which  the  letter  of  credit  was  issued 
and  the  burden  of  preparing  a  special 
format  to  report  the  required 
information. 

rV.  Discussion 

The  Commission  has  concluded  that 
Phlx's  proposal  to  extend  for  one  year 
its  pilot  program,  as  modified  to  permit 
the  use  of  letters  of  credit  to  meet 
maintenance  margin  requirements,  is 
consistent  with  the  Act  and  should  be 
approved  for  an  additional  year  pilot 
period."  As  discussed  above,  for  several 
reasons  Phlx's  original  pilot  permitting 
the  use  of  letters  of  credit  to  meet  initial 
mar^gin  obligations  for  short  foreign 
currency  options  positions  was  not  used 
by  market  participants  at  all  during  the 
one  year  pilot  period.  For  this  reason. 
Phlx  has  asked  that  we  extend  the  pilot 
for  another  one  year  period  and  expand 
its  scope  to  include  maintenance  margin 
requirements. 

The  extension  of  the  pilot  to  include 
maintenance  margin  enhances  the 
Commission's  previous  concerns,  to  a 
certain  degree,  over  the  use  of  letters  of 


"  The  FRB  staff  has  indicated  thai  M  wovid  not 
object  to  Phlx's  proposed  one-year  pilot  if  it 
complies  with  the  same  terms  and  condilioas  staled 
in  its  previous  letter  involving  the  original  piiot  and 
if  it  will  aid  the  Commission  m  evaluating  (Iw 
effects  of  Phlx's  proposal.  See  FRB  letter,  supm  note 
Z.  Pursuant  to  an  eariier  letter  from  the  Federal 
Reserve  Board,  in  order  to  isolate  transactioii*  for 
survey  purposes  and  to  ensure  that  mark-to-the- 
markel  payments  are  properiy  collected,  the 
transactions  by  writers  of  foreign  currenc)'  options 
using  letters  of  credit  should  be  effected  and  carried 
in  the  non-securities  credit  account  See  letter  fma 
Robert  S.  Plotkin.  Assistant  Director.  Board  of 
Governors  of  the  Federal  Reserve  System  lo  Ridwrd 
Ketchum.  Director.  Division  of  Market  Regulatioa. 
SEC  dated  November  3. 19BS.  See  also  Regulation 
T.  i  22aa  12  CFR  I  2209.  Short  powtions  not 
involving  the  use  of  letters  of  credit  however. 
should  continue  to  be  carried  in  a  n)ai:gin  aocounL 
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credit  for  margin  purposes.  For  example, 
in  its  approval  order  of  the  original  pilot 
the  Commission  indicated  its  concern 
over  the  potential  effects  of  increased 
leverage  provided  to  investors  through 
the  use  of  uncollateralized  letters  of 
credit."  Under  the  original  pilot,  this 
leverage  capability  was  limited  since 
maintenance  margin  was  required  to  be 
posted  in  cash  or  securities.  The 
Commission's  concerns  under  the 
original  pilot  were  reduced  because  a 
broker's  exposure  would  be  known  in 
advance  and  limited  in  amount  to  the 
initial  margin  amount.  Under  the 
expanded  pilot,  because 
uncollateralized  letters  of  credit  could 
be  used  to  meet  future  maintenance 
margin  calls,  a  broker's  potential 
exposure  could  increase  during  the 
period  the  option  is  outstanding. 
Nevertheless,  the  Commission 
believes  that  the  expanded  pilot 
program  proposed  by  Phlx  has  sufficient 
safeguards  to  significantly  reduce  its 
concerns.  Phlx,  for  example,  has  agreed 
to  carefully  monitor  the  use  of  letters  of 
credit  during  the  pilot  period.  In  this 
regard,  we  note  that,  under  the  pilot, 
Phlx  has  the  power  to  suspend, 
terminate  or  modify  a  member 
organization's  ability  to  accept  letters  of 
credit  to  satisfy  a  customer's  margin 
obligations."  The  Phlx's  amended 
reporting  requirements  should  also 
facilitate  general  monitoring  and  ensure 
that  sufficient  data  will  be  collected  to 
properly  evaluate  the  pilot  program.  In 
this  connection,  the  information  required 
of  member  firms  regarding  their 
customers  not  only  should  provide  a 
profile  of  those  using  letters  of  credit  but 


"  In  approving  Ihe  use  of  uncollateralized  letters 
of  credit  to  meet  initial  margin  for  short  foreign 
currency  options  positions,  the  Commission 
recognized  that  certain  characteristics  of  the  foreign 
currency  options  market  differentiated  it  from  the 
traditional  stock  options  market.  In  particular,  the 
Commission  recognized  that  letters  of  credit  are 
customary  in  financial  international  trade 
transactions  and  that  those  likely  to  use  Ihe  foreign 
currency  options  market  are  accustomed  to 
transacting  business  on  the  basis  of  unsecured 
letters  of  credit.  In  addition,  the  Commission 
understands  that  such  letters  of  credit  often  are 
issued  against  anticipated  production  of  other  goods 
which  would  be  difficult  to  deposit  as  collateral. 
Because  of  the  special  characteristics  and  uses  of 
foreign  currency  options,  the  Commission  believed 
that  a  flexible  method  of  margin  to  permit  flrms  to 
write  such  options  without  locking  up  their  cash 
reserves  was  warranted.  Accordingly,  Ihe 
Commission  concluded  thai,  with  the  safeguards 
imposed  by  Phlx.  a  pilot  permitting  the  use  of 
uncollateralized  letters  of  credit  to  meet  certain 
margin  obligations  was  appropriate  in  the  context  of 
the  foreign  currency  options  market. 

"The  Commission  and  the  Board  of  Governors  of 
the  Federal  Reserve  System  have  the  power  to 
suspend,  terminate  or  modify  a  member 
organization's  participation  in  Ihe  pilot.  The 
Commission  t>elieves  that,  with  proper  monitoring, 
this  provision  will  help  ensure  that  abuses  do  not 
occur. 


also  should  provide  information  to 
measure  aggregate  risk  exposure 
resulting  from  the  use  of  letters  of  credit 
under  the  pilot.  Finally,  as  Phlx  has 
noted,  the  industry  will  also  police  itself 
with  respect  to  possible  risk  exposure. 
As  a  practical  matter,  it  is  likely  that 
letters  of  credit  will  only  be  available  to 
corporate,  institutional  and  perhaps, 
large  individual  investors.  The  ability  of 
a  customer  to  secure  letters  of  credit 
from  a  bank  will  depend  on  the  banks 
evaluation  of  the  customer's  credit  risk. 
Since  the  size  of  letters  of  credit  issued 
to  a  particular  customer  will  be  based 
on  that  credit  risk  analysis,  the 
Commission  believes  that  expanding  the 
use  'of  letters  of  credit  for  maintenance 
margin  purposes  should  not  significantly 
alter  the  risks  to  the  financial 
community.  . 

In  addition  to  Phlx's  monitoring 
responsibilities  and  the  member  firm's 
reporting  requirements.  Phlx  again  has 
agreed  to  provide  the  Commission  with 
a  written  report  two  months  prior  to  the 
expiration  of  the  pilot  program.  The 
report  will  discuss,  among  other  things, 
the  effects  on  options  trading  volume 
and  liquidity  of  permitting  options 
writers  to  use  letters  of  credit,  the  types 
of  market  participants  using  such  letters, 
the  institutions  functioning  as  letters  of 
credit  and  their  credit  risk  containment 
practices,  the  types  of  problems,  if  any, 
that  have  arisen  in  connection  with  the 
use  of  such  letters  during  the  pilot 
period  and  the  differences  between 
initial  and  maintenance  margin  satisfied 
by  using  letters  of  credit. 

The  Commission  is  satisfied  that  the 
measures  established  by  the  Phlx  will 
adequately  address  its  concerns  over 
expanding  the  pilot  program.  In  the 
Commission's  view,  the  expanded  pilot 
being  proposed  by  Phlx,  if  carefully 
monitored,  should  not  jeopardize  the 
financial  integrity  of  the  securities 
industry,  the  options  markets  or  the 
banks  and  trust  companies  acting  as 
issuers  in  the  pilot.'* 

V.  Conclusion 

Pursuant  to  section  19(b)(2]  of  the  Act, 
the  Commission  must  approve  the 
foregoing  rule  change  if  it  determines 
that  the  proposed  rule  change  is 


"  As  discussed  above,  the  Commission  recognizes 
that  there  are  risks  associated  with  expanding  the 
use  of  letters  of  credit  to  meet  maintenance  margin. 
From  a  regulatory  perspective.  Ihe  Commission 
t>elieves  that  a  carefully  monitored  pilot  can 
signiHcantly  reduce  these  risks.  The  Commission 
also  is  aware  that  Phlx  may  t>e  at  a  competitive 
disadvantage  when  compared  to  its  counterparts  in 
Ihe  commodities  markets  that  trade  foreign  currency 
products.  This  factor,  coupled  with  the  carefully 
monitored  pilot  being  proposed  by  Phlx.  leads  Ihe 
Commission  to  conclude  that  the  expanded  pilot 
should  be  approved  for  a  one  year  period. 


consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.  The  Commission 
has  reviewed  carefully  Phlx's  proposed 
rule  change  to  permit  the  use  of  letters 
of  credit  by  writers  of  foreign  currency 
options  to  satisfy  both  initial  and 
maintenance  margin  requirements  and 
has  concluded  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder,  and  in 
particular,  the  refluirements  of  section  6. 
Based  on  the  above  discussion,  the 
Commission  believes  the  pilot  program, 
as  proposed  by  Phlx,  provides  sufficient 
investor  protection  while  facilitating 
transactions  in  foreign  currency  options. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  Phlx's 
proposed  rule  change,  as  amended,  be, 
and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  )une  28. 1985. 
lohn  Wheeler, 
Secretary. 
|FR  Doc.  85-18655  Filed  8-5-85;  8:45  am) 
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(Release  No.  34-22278;  File  No.  SR-OCC- 
85-101 

Self-Regulatory  Organizations; 
Options  Clearing  Corp.;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change 

On  June  26, 1985,  the  Options  Clearing 
Corporation  ("OCC")  filed  a  proposed 
rule  change  with  the  Commission  under 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (the  "Act")  to 
reclassify  the  nature  of  security  interests 
granted  to  pledgees  under  OCC's 
Options  Pledge  Program.  The 
Commission  is  publishing  this  notice  to 
solicit  public  comment  on  the  proposal. 

Under  Article  8  of  the  Delaware 
Uniform  Commercial  Code,'  there  are 
several  ways  to  perfect  security 
interests  in  uncertificated  securities. 
These  include:  (1)  Having  the  pledgor 
give  written  notice  of  the  pledge  to  a 
financial  intermediary  on  whose  books 
the  interest  of  the  pledgor  appears  (the 
"financial  intermediary  model");  and  (2) 
having  the  pledgor  cause  the  issuer  of 
the  securities  to  register  a  pledge  in 


'  OCC  is  a  Delaware  Corporation  operating  under 
the  laws  of  Delaware.  The  Dela-vare  Uniform 
Commercial  Code  provisions  discussed  here  also 
would  be  in  force  in  any  other  stale  that  has 
adopted  the  1977  Amendments  to  the  Uniform 
Commercial  Code. 


-\ 


favor  of  the  pledgee  (the  "registered 
pledge  model").  Since  OCC  is  both  the 
issuer  and  the  financial  intermediary 
with  respect  to  OCC  options,  OCC  can 
use  either  model  for  its  Options  Pledge 
Program.'  That  program  initially  was 
based  on  the  financial  intermediary 
model.  However,  for  reasons  discussed 
below,  OCC  is  proposing  instead  to  base 
the  program  on  the  registered  pledge 
model. 

In  structuring  the  Options  Pledge 
Program,  OCC  elected  the  financial 
intermediary  model  because  it  was 
thought  that  the  registered  pledge  model 
was  inconsistent  with  rights  granted  to 
pledgors  under  the  program. 
Specifically,  under  the  Delaware 
Uniform  Commercial  Code  a  registered 
pledge  deprives  the  pledgor  of  the  right 
to  transfer  the  pledged  securities,  and 
gives  the  pledgee  that  right.  Under  the 
Options  Pledge  Program,  pledgors  must 
remain  free  to  close  out  or  e.xercise 
pledged  positions,  as  long  as  they 
substitute  cash  collateral  for  the  pledged 
positions.  The  financial  intermediary 
model  does  not  limit  the  pledgor's 
transfer  rights  and  was  chosen  for  that 
reason. 

Recently,  a  pledgee  bank  brought  to 
OCC's  attention  another  important 
difference  between  the  two  models. 
Under  the  financial  intermediary  model, 
a  purchase  (including  a  pledgee)  cannot 
qualify  as  a  bona  fide  purchaser  within 
the  current  operational  structure  of  the 
Options  Pledge  Program.'  Under  the 
registered  pledge  model,  however,  a 
purchaser  may  qualify  as  a  bona  fide 
purchaser.  The  distinction  between  a 
mere  purchaser  and  a  bona  fide 
purchaser  is  significant  because  bona 
fide  purchasers  take  free  of  any  adverse 
claims.* 

To  ensure  that  pledgees  under  OCC's 
Options  Pledge  Pregram  can  achieve  the 
status  of  bona  fide  purchasers,  OCC 
proposes  to  change  the  legal  basis  of  its 
Options  Pledge  Program  from  the 
financial  intermediary  model  to  the 
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'  Under  OCC's  Options  Pledge  Program,  un  OCC 
cledring  member  may  pledge  long  options  positions 
to  a  bank  or  another  clearing  member,  usually  to 
secure  a  loan  from  that  bank  or  other  clearing 
member.  See  OCC  Rule  614. 

'  A  pledgee  can  become  a  bona  fide  purchaser  if 
the  financial  intermediary  is  a  "clearing 
corporation"  and  the  pledge  is  effected  by  book- 
entry  pursuant  to  {  6-320  of  the  DelaHare  Uniform 
Commercial  Code.  However,  in  order  for  a  clearing 
corporation  to  effect  a  book-pniry  transfer  of 
uncertificated  securities,  the  securities  must  be 
registered  in  the  name  of  the  clearing  corporation  or 
its  nominee  (§  8-320(1)).  Under  OCC's  By-Laws,  the 
registered  owner  of  an  option  is  the  clearing 
member  in  whose  OCC  account  the  option  is 
carried— not  OCC.  See  OCC  ByUws.  Art.  VI. 
Station  9(c). 

'  See  Delaware  Uniform  Commercial  Code  5§  8- 
313(2).  6-302(1  )(b).  and  6-302(3). 


registered  pledge  model.  However,  to 
enable  pledgors  to  retain  transfer  rights 
over  pledged  securities.  OCC  proposes 
to  require  pledgees  to  waive  all  rights 
under  Articles  8  and  9  of  the  Delaware 
Uniform  Commercial  Code  that  are 
inconsistent  with,  or  in  addition  to,  the 
rights  given  to  pledgees  under  OCC's 
Options  Pledge  Program  ii.nciuding  the 
right  to  transfer  pledged  securities). 

Because  of  varying  state  laws 
concerning  rights  of  pledgees  in 
uncertificated  securities.  OCC's 
proposal  includes  in  OCC  Rule  614  the 
requirement  that  each  pledgee  conduct 
its  own  inquirj'  into  the  legal  status  of 
any  pledges  to  that  pledgee  under  OCC's 
Options  Pledge  Program.  In  addition,  the 
proposal  would  amend  OCC  Rule  614  to 
state  that  OCC  does  not  warrant  the 
validity,  perfection  or  priority  (except,  in 
each  case,  against  OCC)  of  pledges 
under  the  Options  Pledge  Program.' 

OCC  believes  that  the  proposal 
eliminates  a  potential  deterrent  to  bank 
participation  in  OCC's  Options  Pledge 
Program  by  enabling  pledgee  banks  to 
become  bona  fide  purchasers.  OCC 
believes  that  greater  bank  participation 
in  that  program  in  turn  increases 
liquidity  in  the  options  market  and 
enhances  the  clearance  and  settlement 
system  for  options  transactions.  OCC 
therefore  believes  that  the  proposal  is 
consistent  with  the  Act  in  general,  and 
in  particular  with  section  17A  of  the  Act. 

OCC's  proposal  has  become  effective 
under  section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (e)  of  Securities  Exchange 
Act  Rule  19b-4.  At  any  time  within  60 
days  from  the  date  the  proposal  was 
filed,  however,  the  Commission  may 
summarily  abrogate  the  proposal  if  it 
appears  to  the  Commission  that 
abrogation  is  necessar\'  or  appropriate 
in  the  public  interest,  for  the  protection 
of  investors,  or  otherwise  in  furtherance 
of  the  purposes  of  the  Act. 

Copies  of  all  documents  related  to  the 
proposal,  other  than  those  which  may  be 
withheld  from  the  public  in  accordance 
with  the  provisions  of  5  U.S.C.  552.  may 
be  inspected  and  copied  at  the 
Commission's  Public  Reference  Room. 
450  Fifth  Street  NW.,  Washington.  DC, 
and  at  OCC's  principal  offices. 

Written  data,  views  and  arguments 
concerning  the  proposal  are  invited 
within  21  days  from  the  date  this  notice 
is  published  in  the  Federal  Register. 
Please  file  six  copies  of  comments, 
referring  to  File  No.  SR-OCC-8S-10. 
with  the  Secretary  of  the  Commission. 
Securities  and  Exchange  Commission. 


450  Fifth  Street  NW..  Washington.  DC 
20549,  by  August  27. 1985. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 

authority. 

|ohn  Wheeler. 

Secretary. 

|ul>  30.  19S5. 

|FR  Doc.  85-18654  Filed  8-5-85.  8:45  ainj 


'  OCC's  proposal  also  amends  OCC's  Standard 
Pledge  Account  Agreement  form  to  reflect  this 
clarification  of  OCC  liability. 


I  Release  No.  IC-146S0;  (Sia-COSS)! 

State  Street  Bank  and  Trust  Co^ 
Notice  of  Appikration  for  Order 
Permitting  Foreign  Custodian 
Arrangements 

|uly  30. 1985. 

Notice  is  hereby  given  that  the  State 
Street  Bank  and  Trust  Company  ("State 
Street")  225  Franklin  Street.  Boston, 
Massachusetts  021O1.  filed  an 
application  on  Februarj'  11. 1985,  and 
amendments  thereto  on  June  3.  and  July 
23. 1985.  requesting  an  order  of  the 
Securities  and  Exchange  Commission 
(the  "Commission")  pursuant  to  section 
6(c)  of  the  Investment  Company  Ad  of 
1940  (the  "Act ")  exempting  State  Street 
and  the  registered  management 
investment  companies  for  which  Stale 
Street  may  serve  custodian  or 
subcustodian  (other  than  an  investment 
company  registered  under  section  7(d)  of 
the  Act)  from  the  provisions  of  section 
17(f)  of  the  Act  to  the  extent  necessary 
to  permit  the  securities  and  other  assets 
of  such  companies:  (1)  To  be  maintained 
through  State  Street's  Global  Custody 
Network  in  the  custody  of  two  specified 
foreign  banking  institutions  and  a 
specified  foreign  securities  depository 
which  do  not  qualify  for  the  exemption 
provided  by  Rule  17f-5  under  the  Act: 
and  (2)  to  continue  to  be  maintained  in 
the  custody  of  foreign  banking 
institutions  for  90  day  period  of  time,  in 
situations  where,  subsequent  to  entering 
into  foreign  custody  arrangements  with 
such  institutions,  they  may  cease  to 
have  shareholders'  equity  of  at  least  the 
amount  required  by  Rule  17f-5.  All 
interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
-summarized  below,  and  to  the  Act  and 
the  rules  thereunder  for  the  text  of  the 
relevant  provisions. 

According  to  the  application.  State 
Street,  organized  as  a  bank  and  trust 
company  under  the  laws  of  the 
Commonwealth  of  Massachusetts,  is  a 
wholly-owned  subsidiary'  of  State  Street 
Boston  Corporation,  a  bank  holding 
company.  State  Street  is  a  "bank  "  as 
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that  term  is  deflned  by  section  2(a)(5)  of 
the  Act  and  meets  the  qualifications  set 
forth  in  section  25(a)(1)  of  the  Act  for 
custodians  of  the  assets  of  registered 
management  investment  companies.  In 
addition  to  offering  a  wide  variety  of 
commercial  banking  and  trust  services, 
the  application  states  that  State  Street  is 
involved  extensively  in  providing 
custody  services  to  a  variety  of 
institutional  clients,  including  registered 
management  investment  companies. 
State  Street  further  represents  that 
pursuant  to  the  terms  and  conditions  of 
a  no-action  position  granted  by  the 
Division  of  Investment  Management.'  it 
currently  provides  foreign  custody 
services  to  its  investment  company 
clients  by  using  a  network  of  foreign 
banks  and  trust  companies  ("banking 
institutions")  and  foreign  securities 
depositories  as  subcustodians.  State 
Street  states  that  this  service.  State 
Street's  Global  Custody  Network, 
currently  uses  the  facilities  of  18  foreign 
banking  institutions  and  7  foreign 
securities  depositories. 

The  Commission  has  designated 
September  1. 1985.  as  the  date  by  which 
any  investment  company  with  foreign 
custody  arrangements  made  in  reliance 
upon  Commission  exemptive  orders  or 
staff  no-action  positions  based  on  such 
orders,  must  conform  such  arrangements 
to  the  requirements  of  Rule  17f-5.  or 
obtain  additional  exemptive  relief  to 
continue  such  arrangements.* 
Accordingly,  State  Street  has  applied  for 
exemptive  relief  to  permit  the  assets  of 
registered  U.S.  investment  companies  to 
be  deposited  in  Bank  Mees  &  Hope  N.V. 
("BMH").  a  Netherlands  sub-custodian 
bank  which  is  a  wholly-owned 
subsidiary  of  Algemene  Bank  Nederland 
N.V..  and  is  DBS  Trustee  Limited 
("DBS"),  a  Singapore  trust  company 
which  is  a  wholly-owned  subsidary  of 
the  Development  Bank  of  Singapore 
Limited.  State  Street  represents  that 
BMH.  established  in  1720.  has  total 
assets  of  approximately  U.S.  $4.54 
billion  and  shareholder  equity  of  U.S. 
S119.8  million.  State  Street  adds  that 
nearly  all  Dutch  securities  held  by  BMH 
as  custodian  are  deposited  in  a 


'  See  response  of  the  Division  of  Investment 
Management  to  request  of  Stale  Street  Bank  and 
Trust  Company  (pub.  avail.  Jan.  18.  1984). 

'See  Investment  Company  Act  Release  No.  14132 
(September  7. 1984)  |49  FR  360801.  which  adopted 
Rule  17f-5  and  notified  investment  companies  that 
they  had  until  March  1. 1985,  to  conform  their 
foreign  custody  arrangements  to  the  rule.  Thai 
compliance  date  was  extended  until  June  1.  1985.  in 
Investment  Company  Act  Release  No.  14347 
(February  4. 1965)  (50  FR  52341)  and  then  until 
Sep|leint>er  1.  1985  in  Investment  Company  Act 
Release  No.  14548  (May  3a  1985)  (50  FR  24540|. 


Netherlands  Central  Depository  which  is 
the  central  system  in  The  Netherlands 
for  handling  of  securities  and  equivalent 
book-entries  held  by  institutions  for 
investors  and  is  an  eligible  foreign 
custodian  under  Rule  17f-5.  DBS. 
incorporated  in  1975.  has  provided 
custodian  services  since  1878,  currently 
maintains  approximately  U.S.  $3,671 
billion  in  assets  under  custody,  and  has 
shareholder  equity  of  U.S.  $173,000. 
State  Street  further  represents  that 
neither  BMH  or  DBS  has  $200  million 
shareholders  equity  (U.S.  or  the 
equivalent  of  U.S.  $)  and,  thus,  do  not 
satisfy  the  minimum  requirements  to 
qualify  as  "eligible  foreign  custodians" 
under  State  Street's  no-action  position, 
as  modified  by  Rule  17f-5. 

As  a  condition  to  the  exemptive  relief 
requested.  State  Street  has  agreed  that 
the  parent  banks  of  BMH  and  DBS:  (1) 
Will  become  a  party  to  the  respective 
agreement  pursuant  to  which  BMH  and 
DBS  would  provide  custodian  services 
to  an  investment  company,  (2)  will 
qualify  as  a  banking  institution  and 
satisfy  the  minimum  shareholders  equity 
requirement  for  an  "eligible  foreign 
custodian"  in  Rule  17f-5.  and  (3)  will  be 
liable  under  their  respective  custodian 
agreements  for  any  loss,  damage,  cost, 
expense,  liability  or  claim  arising  out  of 
or  in  connection  with  the  performance 
by  BMH  or  DBC  of  the  responsibilities  to 
the  same  extent  as  if  such  parent  bank 
had  been  the  party  required  to  provide 
custody  services  under  such  agreements. 

State  Street  also  requests  exemptive 
relief  to  permit  investment  company 
assets  to  be  deposited  in  Frankfurt 
Kassenverein  A.G..  a  securities 
depository  in  West  Germany  ("Frankfurt 
Depository").  State  Street  represents 
that  the  Frankfurt  Depository  does  not 
qualify  as  an  "eligible  foreign 
custodian"  under  State  Street's  modified 
no-action  position  because  it  does  not 
operate  the  only  central  depository  in 
West  Germany  and  is  not  a 
transnational  system  for  the  central 
handling  of  securities  and  equivalent 
book-entries.  Notwithstanding  the 
above.  State  Street  represents  that  the 
Frankfurt  Depository  is  well  qualified  to 
the  act  as  a  foreign  sub-custodian  on 
behalf  of  State  Street's  investment 
company  clients.  The  Frankfurt 
Depository  is  one  of  the  seven  central 
depositories  in  West  Germany,  each  of 
which  services  a  particular  stock 
exchange.  State  Street  further  states  that 
since  the  Frankfurt  stock  exchange  is 
the  largest  and  most  active  of  German 
stock  exchanges,  the  Frankfurt 


Depository  handles  the  most  signiHcant 
percentage  of  all  securities  transactions 
within  Germany,  and  that  virtually  all 
domestic  and  foreign  banks  engaged  in 
the  securities,  business  in  Frankfurt  are 
members  of  the  Frankfurt  Depository.  In 
addition.  State  Street  asserts  that  since 
there  is  no  one  central  depository  in 
West  Germany,  the  alternative  to  using 
the  Frankfurt  Depository  would  be  to 
require  that  securities  be  kept  in  a  bank 
vault  and  transferred  by  physical 
delivery,  which  States  Street  asserts 
would  significantly  increase  custody 
costs  and  the  risks  of  loss. 

In  addition.  State  Street  requests 
exemptive  relief  to  permit  investment 
company  assets  to  continue  to  be 
maintained  in  the  custody  of  a  foreign 
banking  institution  for  a  90  day  period 
after  it  is  determined  that  such  bank  no 
longer  satisfies  the  minimum 
shareholder  equity  requirement  in  Rule 
17f-5.  According  to  the  application,  the 
State  Street  no-action  position,  as 
modified  by  Rule  17F-5,  could  be 
interpreted  to  mean  that  a  foreign 
custodian  would  become  ineligible  to 
act  under  the  modified  no-action 
position  if  at  any  time  its  shareholders; 
equity  drops  below  the  rule's  minimum 
equity  requirements,  e.g.,  decreases 
caused  by  currency  rate  fluctuations  or 
other  temporary  conditions.  Under  the 
proposed  State  Street  order,  a  foreign 
banking  institution  would  have  to  meet 
the  rule's  minimum  eligibility 
requirements  as  of  the  close  of  the  fiscal 
year  immediately  preceding  the  date 
when  an  investment  company's 
directors  initially  evaluate  the  use  of 
that  bank  as  a  custodian  of  the 
company's  assets  and  thereafter,  as  of 
the  close  of  the  fiscal  year  immediately 
proceding  the  directors'  re-evaluation  of 
the  custodial  arrangement.  In  the  event 
that  the  directors  find  that  a  foreign 
custodian  no  longer  meets  the  rule's 
minimum  equity  requirements,  the     J 
company  would  have  ninety  days  in 
which  to  make  alternative 
arrangements.' 

State  Street  submits  that  the 
requested  exemptions  would  be 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  In  support  thereof.  State  Street 
agrees,  as  a  further  condition  to  the 


•This  exemptive  relief  would  be  identical  to  the 
recent  proposal  to  amend  Rule  17f-5  to  deal  with 
this  problem.  See  Investment  Company  Act  Release 
No.  14548  (May  Stt  1985)  |50  FR  24540] 
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exemptions  requested,  that  the  proposed 
foreign  custodian  arrangements  with 
BMH.  DBS  or  the  Frankfurt  Depository 
would  comply  with  all  the  remaining 
requirements  of  Rule  17f-5  except  those 
relating  to  qualifications  of  foreign 
banking  institutions  and  securities 
depositories  as  eligible  foreign 
custodians.  In  addition.  State  Street 
submits  that  BMH.  DBS  and  the 
Frankfurt  Depository  are  experienced, 
capable  and  well  qualified  to  provide 
custody  services  to  U.S.  registered 
investment  companies;  and  that  under 
the  proposed  foreign  custody 
arrangements  the  protection  of  investors 
would  not  be  diminished,  given  the 
rigorous  selection  process  to  which  each 
such  entity  was  subjected. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may.  not  later 
than  August  26. 1985.  at  5:30  p.m..  do  so 
by  submitting  a  written  request  setting 
forth  the  nature  of  his  interest,  the 
reasons  for  his  request,  and  the  specific 
issues,  if  any.  of  fact  or  law  that  are 
disputed,  to  the  Secretary.  Securities 
and  Exchange  Commission.  Washington. 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attorney-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  tho  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

John  Wheeler, 

Secretary. 

|FR  Doc.  85-18653  Filed  8-5-85;  8:45  am) 

BIUJMG  CODE  t010-01-M 

DEPARTMENT  OF  STATE 

(Public  Notice  9431 

Participation  of  Private-Sector 
Representatives  on  U.S.  Delegations 

As  announced  in  Public  Notice  655  (44 
FR  17846),  March  23. 1979.  the 
Department  is  submitting  its  November. 
1984  to  May,  1985  list  of  U.S.  accredited 
Delegations  which  included  private- 
sector  representatives. 

Publication  of  this  list  is  required  by 
Article  III(c)5  of  the  guidelines  published 
in  the  Federal  Register  on  March  23, 
1979. 


31807 


Date:  July  22. 1985. 
Hildegard  B.  Shishkin. 

Director.  Office  of  International  Conferences. 

United  States  Delegation  to  the 
International  North  Pacific  Fisheries 
Commission,  Slst  Annual  Meeting, 
Vancouver,  British  Columbia,  Canada, 
November  5-9, 1984 

Commissioners 

The  Honorable  (Head  of  Delegation), 

Dayton  L.  Alverson.  Managing 

Partner,  Natural  Resources 

Consultants,  Inc.,  Seattle.  Washington 
The  Honorable  Robert  W.  McVey, 

Regional  Director.  Alaska  Region, 

National  Oceanic  and  Atmospheric 

Administration,  Department  of 

Commerce.  Juneau.  Alaska 
The  Honorable  Clement  Tillion, 

Fisherman.  Homer.  Alaska 
The  Honorable  Robert  W.  Thorstensen, 

Chairman.  Icicle  Seafoods,  Seattle. 

Washington 

Advisers 

Robert  Ford,  National  Marine  Fisheries 
Service,  National  Oceanic  and 
Atmospheric  Administration. 
Department  of  Commerce, 
Washington.  D.C. 

Charles  Walters.  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Affairs.  Department  of 
State,  Washington,  D.C. 

Private  Sector  Advisers 

George  J.  Easley.  Oregon  Trawl 
Commission.  Astoria,  Oregon 
John  Gilbert.  Vice  President.  Bumble  Bee 

Seafoods.  Seattle,  Washington 
Charles  Meacham,  Anchorage,  Alaska 
Robert  Moss.  Fisherman.  Homer.  Alaska 
Keith  Specking,  North  Pacific  Fishery 
Management  Council  Juneau.  Alaska 

United  States  Delegation  to  the  28th 
Session  of  the  Subcommittee  on  Ship 
Design  and  Equipment, 
Intergovernmental  Maritime 
Organization,  London,  January  14-18, 
1985 

Representative 

Arthur  E.  Henn,  Captain.  Office  of 
Merchant  Marine  Safety.  United 
States  Coast  Guard.  Department  of 
Transportation 

Alternate  Representative 

Paul  J.  Pluta.  Commander.  Office  of 
Merchant  Marine  Safety,  United 
States  Coast  Guard,  Department  of 
Transportation 

Advisers 

C.  E.  Bills.  Lieutenant  Commander, 
Office  of  Merchant  Marine  Safety, 


United  States  Coast  Guard, 
Department  of  Transportation 

Nancy  Fibish.  Shipping  Attache.  United  . 
States  Embassy.  London 

John  S.  Spencer,  Office  of  Merchant 
Marine  Safety.  United  States  Coast 
Guard.  Department  of  Transportation 

Private  Sector  Adviser 

C.  Lincoln  Crane,  Exxon  International 
Company,  Florham  Park,  New  Jersey 

United  States  Delegation  to  the 
Committee  on  Gas,  31st  Session, 
Economic  Commission  for  Europe  (ECE). 
Geneva,  January  21-25, 1985 

Representative 

Lucio  D' Andrea,  Industrial  Specialist 
Petroleum  and  Natural  Gas.  Office  of 
Oil  and  Gas.  Department  of  Energy 

Alternate  Representative 

George  Dempsey.  U.S.  Mission.  Geneva 

Private  Sector  Advisers 

Robert  B.  Kalish.  Director.  Gas  Supply 
and  Statistics.  The  American  Gas 
Association,  Arlington,  VA 

Stewart  B.  Kean.  President,  Utility 
Propane.  Elizabeth.  New  Jersey 

United  States  Delegation  to  the  Steel 
Committee,  Working  Party. 
Organization  for  Economic  Cooperation 
and  Development  (OECD),  Paris. 
January  22-23, 1985 

Representative 

Ralph  F.  Thompson.  Jr..  Acting  Director. 
Office  of  Basic  Industries,  Department 
of  Commerce 

Advisers 

Jorge  Perez-Lopez,  Deputy  Director. 
Office  of  International  Economic 
Affairs,  Department  of  Labor 

Appropriate  USOECD.  Mission  Officer. 
Paris 

Private  Sector  Advisers 

Frank  Fenton.  Vice  President  for 
Economics  and  Trade.  American  Iron 
and  Steel  Institute.  Washington.  D.C 

Peter  Mulloney,  Assistant  to  the 
Chairman,  U.S.  Steel  Corporation. 
Pittsburgh,  Pennsylvania 

John  J.  Sheehan,  Assistant  to  the 
President  and  Director  for  Legislative 
Affairs,  United  Steel  Workers  of 
America,  Pittsburgh,  Pennsylvania 

United  States  Delegation  to  the  United 
Nations  Conference  on  Conditions  for 
Registration  of  Ships,  Geneva,  January 
28-February  15, 1985 

Representative 

Samuel  V.  Smith,  Deputy  Director. 
Onice  of  Maritime  and  Land 
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Transport,  Bureau  of  Economic  and 
Business  Affairs,  Department  of  State 

Alternate  Representative 

Thomas  M.  P.  Chrisfensen,  Office  of 
International  Activities,  Department 
of  Transportation 

Congressional  Staff  Advisers 

Gregory  Lambert.  Counsel, 
Subcommittee  on  Merchant  Marine, 
U.S.  House  of  Representatives 

Gerald  Seifert.  General  Counsel  for 
Maritime  Policy,  Committee  on 
Merchant  Marine  and  Fisheries.  US. 
House  of  Representatives 

Advisers 

Richard  )acobson,  U.S.  Mission.  Geneva 
Daniel  F.  Sheehan.  OfHce  of  Merchant 
Marine  Safety,  U.S.  Coast  Guard 

Private  Sector  Advisers 

Richard  ].  Daschbach,  Assistant  to  the 
President  for  International  Affairs. 
Seafarers  International  Union  of 
North  America.  Washington.  D.C. 

Philip  ].  Loree,  Attorney  and  Chairman. 
Federation  of  America  Controlled 
Shipping.  New  York.  New  York 

Thomas  S.  Wyman.  Manager,  Maritime 
Relations.  Chevron  Shipping 
Company.  San  Francisco,  California 

United  Slates  Delegation  to  the  Ninth 
(Extraordinary)  Meeting  of  the 
Assembly  of  Parties,  International 
Telecommunications  Satellite 
Organization  (Intelsat).  Washington, 
D.C^  January  29-31. 1985 

Representative 

The  Honorable  William  Schneider,  Jr., 
Under  Secretary  for  Security 
Assistance,  Science  and  Technology, 
Department  of  State 

Alternate  Representative 

The  Honorable  Diana  Lady  Dougan, 
Ambassador.  Coordinator  for 
International  Communication  and 
Information  Policy,  Department  of 
State 

Senior  A  dvisers 

The  Honorable  Mark  S.  Fowler, 

Chairman,  Federal  Communications 

Commission 
The  Honorable  David  J.  Markey. 

Assistant  Secretary  for 

Telecommunications  and  Information, 

Department  of  Commerce 
Franklin  K.  Willis,  Deputy  Assistant 

Secretary  for  Transportation  and 

Telecommunications,  Department  of 

State 

Advisers 

James  L  Ball,  Federal  Communications 
Commission 


Earl  S.  Barbely,  Director,  Office  of 

International  Communications  Policy 
Bureau  of  Economic  and  Business   . 

Affairs,  Department  of  State 
James  Earl,  Office  of  the  Assistant  Legal 

Adviser  for  Economic  and  Business 

Affairs,  Department  of  State 
Gary  Fereno.  National 

Telecommunications  and  Information 

Administration,  Department  of 

Commerce 
John  T.  Gilsenan.  Office  of  International 

Communications  Policy.  Bureau  of 

Economic  and  Business  Affairs, 

Department  of  State 
Albert  Halprin,  Federal 

Communications  Commission 
Wendell  Harris,  Federal 

Communications  Commission 
Bruce  Kraselsky,  National 

Telecommunications  and  Information 

Administration,  Department  of 

Commerce 
Kenneth  Leeson,  Office  of  the 

Coordinator  for  International 

Communication  and  Information 

Policy,  Department  of  State 
David  Macuk.  National 

Telecommunications  and  Information 

Administration,  Department  of 

Commerce 
Janice  I.  Obuchowski,  Federal 

Communications  Commission 
Thomas  Tycz,  Federal  Communications 

Commission 
Francis  Urbany,  National 

Telecommunications  and  Information 

Administration,  Department  of 

Commerce 

Private  Sector  Adviser 

Andrea  D.  Maleter,  Communications 
Satellite  Corporation,  Washington, 
DC. 

United  States  Delegation  to  the  13th 
Subcommittee  on  Fire  Protection, 
Intergovernmental  Maritime 
Organization  (IMO).  London,  February 
4-8,1985 

Representative 

Donald  J.  Kerlin,  Office  of  Merchant 
Marine  Safety,  United  States  Coast 
Guard,  Department  of  Transportation 

Alternate  Representative 

Bobby  G.  Bums,  Captain,  Office  of 
Merchant  Marine  Safety,  United 
States  Coast  Guard,  Department  of 
Transportation 

Advisers 

William  G.  Boyce,  Office  of  Merchant 
Marine  Safety,  United  States  Coast 
Guard,  Department  of  Transportation 

Nancy  Fibish,  Shipping  Attache,  United 
States  Embassy,  London 

Alexander  F.  Robertson,  Center  for  Fire 
Research,  National  Bureau  of 
Standards,  Department  of  Commerce 


Private  Sector  Advisers 

Joseph  J.  Cox,  Director  of  Marine 
An^uirs,  American  Institute  of 
Merchant  Shipping,  Washington,  D.C 

John  P.  Goudreau.  Fire  Equipment 
Manufacturer's  Association, 
Marinette,  Wisconsin 

United  States  Delegation  to  the  lltb 
Session  of  the  Group  of  Rapporteurs  on 
Pollution  and  Energy,  Economic 
Commission  for  Europe  (ECE),  Geneva, 
February  11-14, 1985 

Representative 

Richard  Wilson,  Director,  Office  of 
Mobile  Sources,  Environmental 
Protection  Agency 

Alternate  Representative 

Merrill  Korth.  Office  of  Mobile  Sources, 
Environmental  Protection  Agency, 
Ann  Arbor,  Michigan 

Private  Sector  Advisers 

Louis  Broering,  Engine  Manufacturers 
Association,  Chicago,  Illinois 

Harry  Weaver,  Motor  Vehicles 
Manufacturers  Association,  Detroit, 
Michigan 

United  States  Delegation  to  the  26ih 
Session  of  the  Subcommittee  on 
Containers  and  Cargoes, 
Intergovernmental  Martime 
I  Organization  (IMO),  London,  February 
18-22.1965 

Representative 

Joseph  J.  Angelo,  Office  of  Merchant 
Marine  Safety,  United  States  Coast 
Guard,  Department  of  Transportation 

Alternate  Representative 

Larry  Gibson,  Lieutenant  Clommander, 
Office  of  Merchant  Marine  Safety, 
United  States  Coast  Guard, 
Department  of  Transportation 

Advisers 

Nancy  Fibish,  Shipping  Attache,  United 

States  Embassy,  London 
Jeffrey  G.  Lantz,  Lieutenant  Commander. 

Office  of  Merchant  Marine  Safety, 

United  States  Coast  Guard. 

Department  of  Transportation 
Robert  Letoumeau,  Ofi'ice  of  Merchant 

Marine  Safety,  United  States  Coast 

Guard,  Department  of  Transportation 

Private  Sector  Adviser 

S.  Eraser  Sammis.  National  Cargo 
Bureau,  New  York,  New  York 
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United  States  Deie^tion  to  the 
Committee  on  Invisibles  and  Finance 
Related  to  Trade  (GIFT),  2nd  Part, 
United  Nations  Conference  on  Trade 
and  Development  (UNCTAD),  Geneva, 
February  lg-22, 1985 

Representative 

Brant  W.  Free,  Acting  Deputy  Assistant 
Secretary  for  Services,  Department  of 
Commerce 

Alternate  Representative 

OUie  Ellison,  Acting  Economic 
Counselor,  United  States  Mission, 
Geneva 

Private  Sector  Advisers 

Arthur  L  Blakeslee.  Ill,  Vice  President, 
Hartford  Insurance  Group,  Windsor, 
Connecticut 

Richard  W.  Murray,  Vice  President. 
International  Operations,  TTie 
Travelers  Companies,  Hartford, 
Connecticut 

United  States  Delegation  to  the  9th 
Meeting  of  the  Dangerous  Goods  Panel, 
International  Civil  Aviation 
Organization  (JCAO),  Montreal, 
February  18-March  1, 1965 

Member 

Edward  A.  Altemos,  International 
Standards  Coordinator,  Office  of 
Hazardous  Materials  Regulation, 
Materials  Transportation  Bureau, 
Department  of  Transportation 

Adviser 

Walter  G.  Greiner,  Office  of  Civil 
Aviation  Security,  Federal  Aviation 
Administration,  Department  of 
Transportation 

Private  Sector  Adviser 

F'-ank  ].  Black,  Manager,  Cargo  Services, 

Air  Transport  Association. 
.  Washington,  D.C. 

United  States  Delegation  to  the  Cocoa 
Conference,  United  Nations  Conference 
on  Trade  and  Development  (UNCTAD), 
Geneva,  February  IS-March  8, 1965 

Representative 

Joan  Plaisted,  Office  of  the  U.S.  Trade 
Representative,  Geneva 

Adviser 

Jack  G.  Ferraro.  United  States  Mission, 
Geneva 

Private  Sector  Advisers 

Harold  Cettinger,  Vice  President,  M&M 
Mars,  Hackettstown,  New  Jersey 

Johannes  Kilian,  Gill  &  Dufus,  Inc..  New 
York,  New  York 

Robert  Paulson.  Westway  Merkuria 
Corporation,  New  York,  New  Yoric 


Johann  Scheu,  Cocoa  Merchants  of 
America,  New  York,  New  York 

United  States  Delegation  to  the  Second 
Annual  Meeting  of  the  North  American 
Commission  of  the  North  Atlantic 
Salmon  Conservation  Organization 
(NASCO),  Boston,  February  20-22. 1985 

Co  mnussi oilers 

The  Honorable  Allen  E.  Peterson,  Jr. 

(Head  of  DelegaUon),  Woods  Hole, 

Massachusetts 
The  Itonorable  Richard  Buck,  Hancock, 

New  Hampshire 
The  Honorable  Frank  Carlton, 

Savannah,  Georgia 

Advisers 

Vaughn  C.  Anthony,  Northeast  Fisheries 
Center,  National  Marine  Fisheries 
Service,  Woods  Hole,  Massachusetts 

C.  Phillip  Goodyear,  Chief  Resource 
Analyst,  United  States  Fish  and 
Wildlife  Service,  Department  of 
Interior 

Joseph  H.  Kutkuhn,  Associate  Director 
for  Fishery  Resources.  United  States 
Fish  and  Wildlife  Service,  Department 
of  Interior 

Ted.  I.  Lillestolen,  Lieutenant.  Foreign 
Affairs  Officer,  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce 

Daniel  Reifsnyder,  Office  of  Oceans  and 
Fisheries  Affairs,  Bureau  of  Oceans 
and  International  Environmental  and 
Scientific  Affairs,  Department  of  State 

Private  Sector  Advisers 

Spencer  Apollonio,  Commissioner, 
Department  of  Natural  Resources, 
State  of  Maine,  Augusta,  Maine 

Glenn  H.  Manuel,  Commissioner, 
Department  of  inland  Fisheries  and 
Wildlife,  State  of  Maine.  Augusta, 
Maine 

United  States  Delegation  to  the 
Antarctica,  Meeting  on  Antarctic 
Mineral  Resources,  Rio  De  Janeiro, 
February  25-March  12, 1985 

Representative 

R.  Tucker  Scully,  Director,  Office  of 
Oceans  and  Polar  Affairs,  Bureau  of 
Oceans  and  Internationa] 
Environmental  and  Scientific  Affairs. 
Department  of  State 

Advisers 

John  BehrendL  United  States  Geological 

Survey.  Denver.  Colorado 
Roger  Freeman,  Office  of  Marine  and 

Polar  Minerals,  Bureau  of  Economic 

and  Business  Affairs,  Department  of 

State 
Scott  Hajost,  Office  of  the  Legal 

Adviser,  Department  of  State 


Robert  Hofman.  Scientific  Program 
Director.  Marine  Mammal 
Commission 

Robert  Konrath.  Office  of  Oceans  and 
Polar  Affairs.  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Affairs.  Department  of  State 

James  G.  Winchester.  Associate 

Administrator.  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce 

Private  Sector  Advisers 

James  K.  Jackson.  Office  of  General 

Counsel.  American  Petroleum 

Institute.  Washington,  D.C 
Lee  Kimball,  International  Institute  for 

Environment  and  Development. 

Washington.  D.C. 
Robert  Rutford.  President  University  of 

Texas.  Dallas 

United  States  Delegation  to  the 
Preparator>'  Committee  for  the  World 
Administrative  Telegraph  and 
Telephone  Conference,  1988 
International  Telegraph  and  Telephone 
Consultative  Committee  Intematioaal 
Telecommunication  Union  (ITU) 
Geneva,  February  27-Marcfa  5. 1985 

Representative 

Earl  S.  Barbely,  Office  of  International 
Communications  Policy,  Bureau  of 
Economic  and  Business  Affairs. 
Department  of  State 

Advisers 

Douglas  Davis,  Federal  Communications 

Commission 
James  Earl.  Office  of  the  Assistant  Legal 

Adviser  for  Economic  and  Business 

Affairs.  Department  of  State 
Gary  Fereno.  National 

Telecommunications  and  Information 

Administration.  Department  of 

Commerce 
Wendell  Harris.  Federal 

Communications  Commission 

Private  Sector  Advisers 

Cecil  R.  Crump.  AT&T  Communications, 

Morris  Plains,  New  Jersey 
Johy  OBoyle.  ITT  World 

Communications,  Inc..  Secaucus.  New 

Jersey 
Phillip  C.  Onstad  Control  Data 

Corporation.  Washington.  D.C 
Denis  W.  O'Shea.  IBM  Coiporation. 

Purchase.  New  York 
Beverly  Ann  Sincavage,  GTE  Telenet 

Commuoications  Corporation.  Vienna. 

Virginia 
Carmine  Taglialatela.  RCA 

Communications,  Inc.,  New  York, 

New  York 
Deborah  C  Tumey,  Citibank,  N.A^  New 

York,  New  York 
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Frederick  W.  Voege.  Western  Union 
Telegraph  Company,  Upper  Saddle 
River.  New  Jersey 

United  States  Delegation  to  the  First 
Session  of  the  Programme  Group  on 
Ocean  Processes  and  Climate, 
Intergovernmental  Oceanographic 
Commission/United  Nations 
Educational.  Scientific  and  Cultural 
Organization  (UNESCO/IOC),  Paris. 
March  6-8, 1985 

Representative 

J.  Michael  Hall.  Director.  U.S.  TOGA 
Project  Office,  National  Oceanic  and 
Atmospheric  Administration. 
Department  of  Commerce 

Alternate 

Louis  B.  Brown,  Science  Associate, 
Division  of  Ocean  Sciences,  National 
Science  Foundation 

Advisers 

Curtis  A.  Collins.  Program  Manager  for 
Ocean  Dynamics,  Ocean  Sciences 
Research  Section,  National  Science 
Foundation 

William  Matuszeski,  Deputy  Assistant 
Administrator  for  Ocean  Services  and 
Coastal  Zone  Management,  National 
Oceanic  and  Atmospheric 
Administration,  Department  of 
Commerce 

Private  Sector  Adviser 

D.  James  Baker,  President,  Joint 
Oceanographic  Institutions,  Inc., 
Washington,  D.C. 

United  States  Delegation  to  the  Meeting 
of  Study  Group  II.  International 
Telegraph  and  Telephone  Consultative 
Committee  (CCITT).  International 
Telecommunication  Union  (ITU), 
Geneva,  March  7-15, 1985 

Representative 

Earl  S.  Barbely.  Office  of  International 
Communications  Policy,  Bureau  of 
Economic  and  Business  Affairs, 
Department  of  State 

Private  Sector  Advisers 

Cecil  R.  Crump.  AT&T  Communications, 

Morris  Plains,  New  Jersey 
Ivor  Knight.  COMSAT  Corporation, 

Washington.  D.C. 

United  States  Delegation  to  the 
Intergovernmental  Working  Group  of 
Experts  on  International  Standards  of 
Accounting  and  Reporting.  Seventh 
Session,  United  Nations  Economic  and 
Social  Council  (ECOSOC),  New  York. 
March  11-22, 1985 

Representative 

Clarence  Staubs.  Chief  Accountant's 
Office.  Securities  and  Exchange 
Commission 


Alternate  Representative 

James  H.  Williamson.  Bureau  of 
Economic  and  Business  Alfairs. 
Department  of  State 

Private  Sector  Adviser 

Ralph  Walters.  Touche.  Ross  and 
Company.  New  York.  New  York 

United  States  Delegation  to  the  18th 
Session  of  the  Executive  Council  and  the 
13th  Assembly  of  the  Intergovernmental 
Oceanographic  Commission  of  the 
United  Nations  Educational,  Scientific 
and  Cultural  Organization  (UNESCO/ 
IOC).  Paris.  March  11-28. 1985 

Representative 

Paul  Wolff.  Assistant  Administrator  for 
Ocean  Services.  National  Oceanic  and 
Atmospheric  Administration. 
Department  of  Commerce 

Alternate  Representatives 

William  Erb.  Office  of  Marine  Science 

and  Technology  Affairs.  Bureau  of 

Oceans  and  International 

Environmental  and  Scientific  Affairs. 

Department  of  State 
Robert  Junghans.  Office  of  Research  and 

Development.  National  Oceanic  and 

Atmospheric  Administration. 

Department  of  Commerce 

Advisers 

Dorothy  Bergamaschi.  Office  of  Marine 

Science  and  Technology  Affairs. 

Bureau  of  Oceans  and  International 

Environmental  and  Scientific  Affairs, 

Department  of  State 
Louis  B.  Brown.  Division  of  Ocean 

Sciences.  National  Science 

Foundation 
Manfred  Cziesla.  Science  Adviser.  U.S. 

Observer  Mission— UNESCO,  Paris 
Anthony  Rock.  Office  of  Oceanic  and 

Atmospheric  Research,  National 

Oceanic  and  Atmospheric 

Administration,  Department  of 

Commerce 
Robert  Rowland,  Office  of  Energy  and 

Marine  Geology,  United  States 

Geological  Survey,  Department  of  the 

Interior 

Private  Sector  Adviser 

Nancy  Maynard,  Board  of  Ocean 
Science  and  Policy.  National 
Academy  of  Sciences.  Washington. 
DC. 

United  States  Delegation  to  the  Meeting 
of  Study  Group  XI.  International 
Telephone  and  Telegraph  Consultative 
Committee  (CCITT),  International 
Telecommunication  Union  (ITU). 
Geneva,  March  18-29. 1985 

Representative 

Thijs  de  Haas.  Institute  for 
Telecommunication  Sciences, 


Department  of  Commerce.  Boulder. 
Colorado 

Adviser 

Michael  S.  Slomin.  Federal 
Communications  Commission 

Private  Sector  Advisers 

Robert  M.  Amy.  IBM  Corporation. 

Research  Triangle  Park.  North 

Carolina 
Wesley  E.  Henry.  Bell  Communications 

Research,  Redbank,  New  Jersey 
Eric  L.  Scace,  GTE  Telenet 

Communications  Corporation.  Vienna. 

Virginia 

United  States  Delegation  to  the 
International  Conference  on  Hazardous 
Waste  Organization  for  Economic 
Cooperation  and  Development  (OECD), 
Basel,  March  26-27, 1985 

Representative 

Gene  A.  Lucero,  Director,  Office  of 
Waste  Program  Enforcement, 
Environmental  Protection  Agency 

Alternate  Representative 

Bruce  R.  Weddle.  Director,  Permits  and 
Stale  Programs  Division.  Office  of 
Solid  Waste.  Environmental 
Protection  Agency 

Adviser 

William  E.  Landfair.  Office  of 
Environment  and  Health.  Bureau  of 
Oceans  and  International 
Environmental  and  Scientific  Affairs. 
Department  of  State 

Private  Sector  Advisers 

Jane  Bloom.  Attorney,  Natural 
Resources  Defense  Council.  New 
York.  New  York 

Charles  L.  Sercu.  Director  for 
Environmental  Quality.  Dow 
Chemical  Company,  Midland. 
Michigan 

United  States  Delegation  to  the  Special 
Session  of  the  International  Natural 
Rubber  Organization  Council  (INRO), 
Kuala  Lumpur.  April  2-3. 1985 

Representative 

Rollinde  Prager.  Director  of  Commodity 
Policy,  Office  of  the  U.S.  Trade 
Representative,  Executive  Office  of 
the  President 

Alternate  Representative 

Cornelia  Bryant.  Industrial  and  Strategic 
Materials  Division.  Bureau  of 
Economic  and  Business  Affairs, 
Department  of  State 

Advisers 

James  L.  Gagnon,  United  States 
Embassy.  Kuala  Lumpur 
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Seward  L.  Jones.  Office  of  International 
Sector  Policy,  International  Resources 
Division,  Department  of  Commerce 

Private  Sector  Advisers 

Howard  Chapel,  Nlaoa^ing  Director, 
Goodyear  Orient  Private  Ltd., 
Singapore 

James  F.  Hegarty,  Firestone  Rubber 
Company,  Singapore 

United  States  Delegation  to  the  UN 
'  Commission  on  Transnational 
Corporations,  Economic  and  Social 
Council  (ECOSOC),  New  Yoik,  New 
Yoik,  April  1*-19, 19S5 

Representative 

Seymour  Rubin,  United  States 
Representative  to  the  UN  Commission 
on  Transnational  Corporations 

Alternate  Representatives 

The  Honorable  Alan  L  Keyes.  MS. 
Representative  to  the  Economic  and 
Social  Council  of  the  United  States 

Walter  B.  Lockwood,  Jr.,  Deputy 
Director,  Office  of  Investment  A^irs, 
Bureau  of  Economic  and  Business 
Affairs,  Department  of  State 

Advisers 

Dennis  Goodman,  United  States  Mission 

to  the  United  Nations,  New  York 
Christine  E.  Klepacz,  OfOce  of 

International  Organizations. 

Department  of  Commerce 
Caroyl  Miller,  Office  of  International 

Investment  Policy,  Office  of  the  U.S. 

Trade  Representative,  Executive 

Office  of  the  President 

Private  Sector  Adviser 

Ralph  A.  Weller.  Vice  President,  Otis 
Elevator  Company,  New  York 

United  States  Delegation  to  the  2nd 
Meeting  of  the  Future  Air  Navigation 
Systems  (FANS)  Comodttee, 
Intematioaal  Civil  Aviation 
Organization  (ICAO),  Montreal,  April 
10-26, 1985 

Member 

Siegbert  B.  Poritzky,  System  Studies  and 
Cooperative  Programs,  Federal 
Aviation  Administration,  Department 
of  Transportation 

Advisers 

Phillip  J.  Baker,  Colonel.  Office  of  the 
Secretary  of  Defense,  Department  of 
Defense 

Victor  Foose,  System  Studies  and 
Cooperative  Programs,  Federal 
Aviation  Administration,  Department 
of  Transportation 

Jack  Overfield,  Air  Traffic  Service 
Branch,  Federal  Aviation 
Administration.  Department  of 
Transportation 


Private  Sector  Adviser 

Raymond  J.  Hilton.  Air  Transportation 
Association  of  America.  Washington. 
DC 

United  States  Delegation  to  the 
International  Coffee  Organization  (ICO) 
Council  Session.  London,  April  1&-19, 
1985 

Representative 

Rollinde  Prager.  Director.  Office  of 
Commodity  Policy.  OfTice  of  the  U.S. 
Trade  Representative.  Executive 
Office  of  the  President 

Alternate  Representative 

Anthony  Wallace.  U.S.  Embassy, 
London 

Advisers 

Ralph  Ives.  Primary  Commodities 
Division,  Department  of  Commerce 

Stephen  Muller,  Tropical  Products 
Division,  Bureau  of  Economic  and 
Business  Affairs.  Department  of  State 

Private  Sector  Advisers 

George  E.  Boeckiio.  President.  National 

Coffee  Association.  New  York.  New 

York 
Andrew  Scholtz,  President  Scholtz  & 

Company 
Marvin  H.  Schur.  President.  J.  Aron  & 

Company.  Inc. 

United  States  Delegation  to  the  Meeting 
of  International  Telegraph  and 
Telephone,  Consultative  Committee 
(CCITT),  Study  GronplCVn, 
International  Telecommunication  Union 
(ITU).  Geneva,  April  15-19, 1985 

Representative 

Thijs  de  Haas.  Institute  for 
Telecommunication  Science. 
Department  of  Commerce.  Boulder. 
Colorado 

Private  Sector  Adviser 

Richard  P.  Brandt.  AT&T 
Communications.  Basking  Ridge.  New 
Jersey 

United  States  Delegation  to  the  29th 
Session  of  the  Subcommittee  on 
Radiocommunications, 
Intergovernmental  Maritime 
Organization  (IMO),  London,  April  15- 
19,1985 

Representative 

Robert  E.  Fenton.  Captain,  Chief,  Plans 
and  Policy  Division,  United  States 
Coast  Guard.  Department  of 
Transportation 

Alternate  Representative 

Richard  L.  Swanson.  Marine  Radio 
Policy  Branch.  United  States  Coast 
Guard.  Department  of  Transportation 


Advisers 

Nancy  Fibish.  Shipping  Attache.  United 

States  Embassy.  London 
Gordon  Hempton.  Private  Radio  Bureau. 

Federal  Communications  Commission 
William  Luther.  Field  Operation  Bureau. 

Federal  Communicatians  Commission 
Rotiert  C.  Mclntyre.  Engineer.  Federal 

Communications  Commission 

Private  Sector  Advisers 

Don  Derryberry.  Exxon  Company  USA. 

Houston.  Texas 
Charles  Dorian.  Washington.  DC 
John  Fuechsel.  National  Ocean 

Industries  Association.  Washington, 

DC 

United  States  Delegation  to  the  22nd 
Meeting  of  the  NoilSi  Atlantic  Systems 
Planning  Group.  International  Qvil 
Aviation  Organization  (ICAO).  Paris, 
April  15-22. 1985 

Member 

John  Sachko.  Air  Traffic  Service. 
Federal  Aviation  Administration. 
Department  of  Transportation 

Alternate  Members 

Allen  Busch,  FAA  Technical  Center. 

Federal  Aviation  Administration. 

Department  of  Transportation 
Guido  Cordova.  Assistant  Manager 

(Oceanic),  Federal  Aviation 

Administration.  Department  of 

Transportation 
Howard  Hess.  Office  of  Flight 

Operations,  Federal  Aviation 

Administration.  Department  of 

Transportation 
John  Matt,  Office  of  International 

Aviation.  Federal  Aviation 

Administration.  Department  of 

Transportation 

Private  Sector  Adviser 

Richard  Covell  Aeronautical  Radio, 
Inc..  Annapolis,  Maryland 

United  States  Delegation  to  the 
Executive  Board,  United  Nations 
Children  Fund  (UNiCEF).  New  Yoric, 

April  15-26. 19S5 

Representative 

Rita  DiMartino.  United  States 
Representative  to  UNICEF 

Alternate  Representative 

Dr.  Claudine  B.  Cox,  Alternate  United 
States  Representative  to  UNICEF 

Advisers 

Harold  Fleming. 

United  States  Mission  to  the  United 

Nations.  New  York.  New  York 
Peter  F.  Frost,  Division  of  Humanitarian 

Development,  Bureau  of  International 


31812 


Federal  Register  /  Vol.  50,  No.  151  /  Tuesday.  August  6.  1985  /  Notices 


Organization  Affairs,  Department  of 

State 
Dr.  John  J.  Hutchings,  Chief,  Research 

and  Training  Services,  Office  of 

Maternal  and  Child  Health, 

Department  of  Health  and  Human 

Services 
Susan  Shearhouse,  United  States 

Mission  to  the  United  Nations,  New 

York,  New  York 
Mark  Ward.  Chief,  UN  Division,  OfHce 

of  Donor  Coordination,  Bureau  for 

Program  and  Policy  Coordination, 

Agency  for  International  Development 

Privat  Sector  Adviser 

Kimberly  A.  Gamble,  Director, 
Washington  Officer,  U.S.  Committee 
for  UNICEF.  Washington,  D.C. 

United  States  Delegation  to  the  Steel 
Committee,  Working  Party, 
Organization  for  Economic  Cooperation 
and  Development  (OECD)  Paris. 
April  22-23. 1985 

Representative 

Ralph  F.  Thompson,  Jr..  Acting  Director, 
Office  of  Basic  Industries.  Department 
of  Commerce 

Adviser 

Jorge  Perez-Lopez,  Deputy  Director, 
Office  of  International  Economic 
Affairs,  Department  of  Labor 

Private  Sector  Advisers 

Frank  Fenton,  Vice  President  for 
Economics  and  Trade,  American  Iron 
and  Steel  Institute,  Washington,  D.C. 

David  Hawley,  Manager  of  Government 
Affairs,  Inland  Steel  Corporation 

John  J.  Sheehan,  Assistant  to  the 
President  and  Director  for  Legislative 
Affairs.  United  Steel  Workers  of 
America,  Pittsburgh.  Pennsylvania 

United  States  Delegation  to  the 
Antarctica,  Preparatory  Meeting  for  the 
Thirteenth  Antarctic  Treaty  Consultative 
Meeting,  Brussels,  April  22-27, 1985 

Representative 

R.  Tucker  Scully,  Director.  Office  of 
Oceans  and  Polar  Affairs,  Bureau  of 
Oceans  and  International 
Environmental  and  Scientific  Affairs, 
Department  of  State 

Advisers 

Joseph  E.  Bennett,  Division  of  Polar 

Programs,  National  Science 

Foundation 
Robert  Hofman,  Scientific  Program 

Director,  Marine  Mammal 

Commission 

Private  Sector  Adviser 

Lee  Kimball,  International  Institute  for 
Environment  and  Development, 
Washington,  D.C 


United  States  Delegation  to  the  Marine 
Environment  Protection  Committee, 
Intergovernmental  Maritime 
Organization  (IMO),  London,  April  22- 
May  1. 1985 

Representative 

John  W.  Kime,  Commodore,  Chief, 
Office  of  Marine  Environment  and 
Systems,  U.S.  Coast  Guard, 
Department  of  Transportation 

Alternate  Representative 

Eric  J.  Williams,  Commander,  Assistant 
Chief,  Port  and  Environmental  Safety 
Division,  U.S.  Coast  Guard, 
Department  of  Transportation 

Adviser 

Joseph  J.  Angelo,  Merchant  Vessel 
Inspection,  U.S.  Coast  Guard, 
Department  of  Transportation 

Robert  Blumberg,  Deputy  Director, 
Office  of  Oceans  and  Polar  Affairs, 
Bureau  of  Oceans  and  International 
Environmental  and  Scientific  Affairs, 
Department  of  State 

Nancy  Fibish  Shipping  Attache,  United 
States  Embassy,  London 

Timothy  W.  Josiah,  Lieutenant 
Commander,  Chief,  Environmental 
Coordination  Branch,  U.S.  Coast 
Guard.  Department  of  Transportation 

John  E.  Riley,  Office  of  Emergency  and 
Remedial  Response,  Environmental 
Protection  Agency 

Frits  Wybenga.  Marine  Technical  and 
Hazardous  Materials  Division,  U.S. 
Coast  Guard,  Department  of 
Transportation 

Private  Sector  Adviser 

Joseph  J.  Cox,  Director  of  Marine 
Affairs,  American  Institute  of 
Merchant  Shipping 

United  States  Delegation  to  the 
Negotiating  Conference  on  Natural 
Rubber,  United  Nations  Conference  on 
Trade  and  Development  (UNCTAD), 
Geneva,  April  22-May  10, 1985 

Representative 

Rollinde  Prager,  Director  of  Commodity 
Policy,  Office  of  the  U.S.  Trade 
Representative.  Executive  Office  of 
the  President 

Alternate  Representative 

Gordon  Jones,  Chief,  Industrial  and 
Strategic  Materials  Division,  Bureau 
of  Economic  and  Business  Affairs, 
Department  of  State 

Advisers 

James  L  Gagnnon,  United  States 
Embassy,  Kuala  Lumpur 

Seward  L  Jones,  Office  of  International 
Sector  Policy.  International  Resources 
Division.  Department  of  Commerce 


Private  Sector  Advisers 

Collier  W.  Baird.  Jr..  President.  Baird 

Rubber  Trading  Company.  Hoboken. 

New  Jersey 
Eric  P.  Bierrie.  President.  United  Baltic 

Corporation.  New  York.  New  York 
Thomas  E.  Cole,  Vice  President,  Tire 

Division,  Rubber  Manufacturers 

Association,  Washington.  D.C 
Warren  Heilbron.  President.  Allen  L. 

Grant  Company.  New  York,  New  York 
Angelo  Miglietta.  Director.  Plantation 

Operations,  UNIROYAL  Incorporated 

World  Headquarters.  Middleburg, 

Connecticut 
Frank  J.  Raniolo.  President.  Alcan 

Rubber  and  Chemical  Company.  New 

York.  New  York 
John  Stenger,  Vice  President,  Baird 

Rubber  and  Trading  Company, 

Hoboken,  New  Jersey 
Robert  Sterling,  Manager,  Natural 

Rubber  Purchasing  and  Raw  Materials 

Planning,  B.F.  Goodrich  Tire  and 

Rubber  Company,  Akron,  Ohio 
James  N.  Walsh,  Director  of  Natural 

Purchasing,  Goodyear  Tire  and 

Rubber  Company,  Akron,  Ohio 
Ival  S.  Wilson,  Manager,  Rubber 

Purchases,  Firestone  Corporation, 

Akron,  Ohio 

United  States  Delegation  to  the  Meeting 
of  the  International  Telegraph  and 
Telephone  Consultative  Committee 
(CCITT),  Study  Group  VII,  International 
Telecommunication  Union  (ITU), 
Geneva,  April  22-May  3, 1985 

Representative 

Christine  Hemrick,  Institute  for 
Telecommunication  Sciences, 
Department  of  Commerce,  Boulder, 
Colorado 

Advisers 

Gary  Fereno,  National 

Telecommunications  and  Information 

Administration,  Department  of 

Commerce 
Edward  P.  Greene,  National 

Communications  System 
Neil  B.  Seitz,  Institute  for 

Telecommunication  Sciences. 

Department  of  Commerce 

Private  Sector  A  dviser 

Joan  T.  LaBanca.  Bell  Communications 
Research,  Red  Bank,  New  Jersey 


United  States  Delegation  to  the  Fifth 
Regular  Meeting  of  the  Conference  of 
Parties  to  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora, 
Buenos  Ah«s,  April  22-May  3, 1985 

Representative 

J.  Craig  Potter.  Acting  Assistant 
Secretary  for  Fish  and  Wildlife  and 
Parks,  Department  of  the  Interior 

Alternate  Representative 

Rolf  Wallenstrom,  Associate  Director, 
Federal  Assistance,  United  States  Fish 
and  Wildlife  Service,  Department  of 
the  Interior 

Advisers 

Donald  J.  Barry,  Assistant  Solicitor, 

Division  of  Conservation  and  Wildlife, 

Office  of  the  Solicitor,  Department  of 

the  Interior 
Clark  R.  Bavin,  Chief,  Division  of  Law 

Enforcement,  United  States  Fish  and 

Wildlife  Service,  Department  of  the 

Interior 
George  A.  Furness,  Jr.,  Office  of  Food 

and  Natural  Resources,  Bureau  of 

Oceans  and  International 

Environmental  and  Scientific  Affairs, 

Department  of  State 
Richard  L.  Jachowski,  Chief,  Office  of 

the  Scientific  Authority,  United  States 

Fish  and  Wildlife  Service,  Department 

of  the  Interior 
Thomas  J.  Parisot,  Federal  Wildlife 

Permit  Office,  United  States  Fish  and 

Wildlife  Service,  Department  of  the 

Interior 
Don  R.  Thompson,  Animal  and  Plant 

Health  Inspection  Service, 

Department  of  Agriculture 
Joseph  A.  Yovino,  Management 

Operations  Branch,  Federal  Wildlife 

Permit  Office,  United  States  Fish  and 

Wildlife  Service,  Department  of  the 

Interior 

Private  Sector  Adviser 

William  S.  Huey,  International 
Association  of  Fish  and  Wildlife 
Agencies,  Washington,  D.C. 

United  States  Delegation  to  the 
Committee  on  International  Investment 
and  Multinational  Enterprises,  Working 
Group  on  Accounting  Standards, 
Organization  for  Economic  Cooperation 
and  Development  (OECD),  Paris,  April 
25-30, 1985 

Representative 

Clarence  Staubs,  Deputy  Chief 
Accountant,  Securities  and  Exchange 
Commission 

Alternate  Representative 

James  H.  Williamson,  Office  of 
Investment  Affairs,  Bureau  of 
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Economic  and  Business  Affairs, 
Department  of  State 

Adviser 

Appropriate  USOECD,  Mission  Officer. 
Paris 

Private  Sector  Adviser 

Ralph  Walters,  Senior  Partner,  Touche 
Ross  and  Company,  New  York,  New 
York 

United  States  Delegation  to  the 
Commission  on  Human  Settlements, 
Eighth  Session,  UN  Economic  and  Social 
Council  (ECOSOC),  Kingston,  April  2»- 
May  10, 1985 

Representative 

Pamela  B.  Hussey,  Deputy  Director, 
Office  of  Housing  and  Urban 
Programs,  Agency  for  International 
Development 

Alternate  Representative 

John  T.  Howley,  Vice  President,   • 
International  Affairs,  National 
Association  of  Realtors,  Washington, 
D.C. 

Advisers 

Sara  Frankle,  United  States  Embassy, 

Kingston 
William  H.  Memler,  Office  of 

International  Development.  Bureau  of 

International  Organization  Affairs, 

Department  of  State 

Private  Sector  Adviser 

Jack  W.  Carlson,  Executive  Officer, 
National  Association  of  Realtors, 
Washington,  D.C, 

United  States  Delegation  to  the  Inter- 
Govemmental  Group  on  Rice  (IGGR), 
Food  and  Agriculture  Organization 
(FAO),  Rome,  May  6-10, 1985 

Representative  Ex  Officio 

The  Honorable  Millicent  Fenwick, 
United  States  Representative  to  the 
United  Nations  Agencies  for  Food  and 
Agriculture,  Rome 

Representative 

Jeffrey  A.  Hesse.  Agricultural 
Economist,  Foreign  Agricultural 
Service,  Department  of  Agriculture 

Adviser 

James  Ross,  United  States  Mission  to 
the  United  Nations  Agencies  for  Food 
and  Agriculture,  Ror 

Private  Sector  Advise 

J.  Stephen  GaSBSrt,  Executive  Vice 
President,  U.S.  Rice  Millers' 
Association,  Washington,  D.C 


United  States  Delegation  to  the  Meeting 
of  Experts  on  Aeronautical  Satellite 
Conununications,  International  Maritime 
Satellite  Organization  (Inmarsat), 
London,  May  7-10, 1985 

Representative 

John  T.  Gilsenan.  Office  of  International 
Communications  Policy,  Bureau  of 
Economic  and  Business  Affairs. 
Department  of  State 

Advisers 

James  Earl,  Office  of  the  Legal  Adviser. 

Department  of  State 
Carol  Emery.  National 

Telecommunications  and  Information 

Administration.  Department  of 

Commerce 
Edward  O'Connor,  Transportation  and 

Communications  Unit,  United  States 

Embassy.  London 
Lawrence  Palmer,  Common  Carrier 

Bureau,  Federal  Communications 

Commission 

Private  Sector  Adviser 

John  Oslund,  Communications  Satellite 
Corporation.  Washington.  D.C. 

United  States  Delegation  to  the  Study 
Group  III  International 
Telecommunication  Union/International 
Telephone  and  Telegraph  Consultative 
Committee  (ITU/CCITT),  Geneva,  May 
7-10, 1985 

Representative 

Eari  S.  Barbely,  Office  of  International 
Communications  Policy,  Department 
of  State 

Advisers 

Douglas  V.  Davis,  Common  Carrier 

Bureau,  Federal  Communications 

Commission 
Gary  Fereno,  National 

Telecommunications  and  Information 

Administration,  Department  of 

Commerce 
Wendell  Harris,  Common  Carrier 

Bureau,  Federal  Communications 

Commission 

Private  Sector  Advisers 

John  J.  Lehan,  Jr.,  Communications 

Satellite  Corporation,  Washington. 

D.C. 
Wendell  E.  Lind,  ATT  Communications, 

Bedminster,  New  Jersey 
John  O'Boyle,  ITT  Worid 

Communications,  Inc.,  Secaucus,  New 

Jersey 
Denis  W.  O'Shea.  IBM,  Armonk,  New 

York 
Beverly  Ann  Sincavage,  GTE  Telenet 

Communications  Corporation,  Rcston. 

Virginia 
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Carmine  Taglialatela.  RCA 

Communications.  Inc..  New  York. 

New  York 
Deborah  G.  Tumey,  Citibank.  N.A..  New 

York.  New  York 
Frederick  W.  Voege,  Western  Union 

Telegraph  Company.  Upper  Saddle 

River.  New  Jersey 
(FR  Doc.  85-18571  Filed  8-5-85:  8:45  ain| 

BtLLINQ  CODE  4710-1*-« 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Petitions  for  Exemption  or  Waiver  of 
Compliance;  Algers,  Winslow  ft 
Western  Railway  Co.;  et  al. 

In  accordance  with  49  CFR  211.9  and 
211.41.  notice  is  hereby  given  that  the 
Federal  Railroad  Administration  has 
received  requests  for  an  exemption  from 
or  waiver  of  compliance  with  certain 
requirements  of  its  safety  standards. 
The  individual  petitions  are  described 
below,  including  the  party  seeking  relief, 
the  regulatory  provisions  involved,  and 
the  nature  of  the  relief  being  requested. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 


comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA.  in  writing,  before  the 
end  of  the  comment  period  and  specify 
the  basis  for  their  requests. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  Docket  Number  (e.g.. 
Waiver  Petition  Docket  Number  HS-85- 
5)  and  must  be  submitted  in  triplicate  to 
the  Docket  Clerk.  Office  of  Chief 
Counsel.  Federal  Railroad 
Administration.  Nassif  Building.  400 
Seventh  Street,  SW..  Washington.  D.C. 
20590.  Communications  received  before 
September  24, 1985  will  be  considered 
by  FRA  before  final  action  is  taken. 
Comments  received  after  that  date  will 
be  considered  as  far  as  practicable.  All 
written  communications  concerning 
these  proceedings  are  available  for 
examination  during  regular  business 
hours  (9  a.m.-5  p.m.)  in  Room  8201. 
Nassif  Building,  400  Seventh  Street  SW.. 
Washington.  D.C.  20590. 

The  individual  petitions  seeking  an 
exemption  or  waiver  of  compliance  are 
as  follows: 


Petiton  for  Exemptkdn  from  the  Hours  of 
Service  Act 


Petitionar's  name 


Waivw 

petition 

docket  No 


Algefs.  Winstow  and  Westetn  Railway  Com-     HS-85-4 

pany 
Chicago,  Weal  Pullman  and  Soutt)ani  Rail-  I  HS-85-5 

road  Company 

JoHerson  Wamof  Ra*oad  Company HS-85-4 

West  Virginia  Railroad  Maintenance  Authority ...  HS-85-7 

City  o(  Pnneville  Railwav   HS-85-6 

Great  Souiriwesi  Railroad.  Inc HS-8S-9 

Eastern  Shofe  Railroad.  Inc. HS-85-10 


The  above  named  railroads  seek  an 
exemption  to  permit  specified 
employees  to  remain  on  duty 
continuously  for  a  period  in  excess  of  12 
hours.  Because  each  of  these  railroads 
individually  employs  no  more  than  15 
employees  subject  to  the  Hours  of 
Service  Act  (45  U.S.C.  64a(e)).  it  may 
seek  an  exemption  to  permit  its 
employees  to  remain  on  duty 
continuously  for  periods  not  to  exceed 
16  hours.  Each  petitioner  indicates  that 
granting  its  exemption  is  in  the  public 
interest  and  will  not  adversely  affect 
safety. 

Issued  in  Washington.  D.C.  on  July  29. 1985. 
Joseph  W.  Walsh, 

Associate  Administrator  for  Safety. 
[FR  Doc.  85-18607  Filed  8-5-85:  8:45  am) 

BILUNG  CODE  4gtO-06-M 
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Sunshine  Act  Meetings 


This  section   of  the   FEDERAL   REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.    L.   94-409)   5   U.S.C.   552b(e)(3). 


CONTENTS 


Federal  Reserve  System 

Nuclear  Regulatory  Commission. 


Items 
1 
2 


1 

FEDERAL  RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a.m..  Monday, 
August  12, 1985. 

PLACE:  Marriner  S.  Eccles  Federal 
.  Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  D.C.  20551. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 

information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 


You  may  call  (202)  452-3207.  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  August  2. 1985. 

William  W.  Wiles, 

Secmtary  of  the  Board. 

|FB  Doc:  85-18717  Filed  8-2-85;  3:39  pm) 

BILLING  CODE  6210-01-M 


NUCLEAR  REGULATORY  COMMISSION 
DATE:  Weeks  of  August  5, 12, 19,  and  26. 
1985. 

PLACE:  Commissioners'  Conference 
Room,  1717  H  Street.  NW..  Washington. 
DC. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  August  5 

Thursday,  August  8 
10:30  a.m. 
Discussion/Possible  Vote  on  Full  Power 

Operating  License  for  Limerick  (Public 

Meeting)  (tentative) 
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2:00  p.m. 
Affirmation  Meeting  (Public  Meeting)  (if 
needed) 

Week  of  August  12 

Tentative 

Thursday.  August  13 
11:30  a.m. 
Affirmation  Meeting  (Public  Meeting)  (if 
needed) 

Week  of  August  19 

Tentative 
No  Commission  Meetings 

Week  of  August  26 

Tentative 
No  Commission  Meetings 

To  Verify  the  Status  of  Meetings  Call 
(Recording)— (202)  634-1498. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Julia  Corrado  (202)  634- 
1410. 

Julia  Corrado, 

Office  of  the  Secretary. 
August  1. 1985. 

|FR  Doc.  85-18719  Filed  8-2-85:  3:54  pm) 

BILUNQ  CODE  75«M)1-« 


Vi 


Tuesday 
August  6,  1985 


Part  II 


Department  of 
Commerce 

Patent  and  Trademark  Office 


37  CFR  Part  1 

Revision  of  Patent  Fees;  Final  Ruie 
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DEPARTMENT  OF  COMMERCE 
Patent  and  Trademark  Office 
37  CFR  Part  1 
[Docket  No.  5072S-5025] 

Revision  of  Patent  Fees 

AQENCV:  Patent  and  Trademark  Office, 
Commerce. 

action:  Final  rule. 

summary:  The  Patent  and  Trademaric 
Office  is  amending  the  rules  of  practice 
in  patent  cases.  Part  1  of  title  37.  Code  of 
Federal  Regulations  to  adjust  fee 
amounts.  This  action  is  necessary  at  this 
time  because  operating  costs  have 
increased  over  the  past  three  years  and 
the  Commissioner  is  authorized  by 
section  41(f)  of  title  35,  United  States 
Code,  to  adjust  fees  established  in 
section  41(a)  and  section  41(b)  of  title  35. 
United  States  Code,  on  October  1, 1985. 
and  every  third  year  thereafter,  to 
reflect  any  fluctuations  occurring  during 
the  previous  three  years  in  the 
Consumer  Price  Index.  Fees  for  other 
processing,  services  or  materials  related 
to  patents  as  provided  by  section  41(d) 
and  section  376  of  title  35,  United  States 
Code,  are  being  adjusted  to  recover  the 
estimated  average  cost  of  the  Office  of 
such  processing,  services  or  materials. 
EFFECTIVE  DATE:  October  5. 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Frances  Michalkewicz  by  telephone  at 
(703)  557-1610  or  by  mail  marked  to  her 
attention  and  addressed  to  the 
Commissioner  of  Patents  and 
Trademarks,  Washington,  D.C.  20231. 

SUPPLEMENTARY  INFORMATION:  This  rule 
change  is  designed  primarily  to  adjust 
patent  fees  because  costs  have 
increased  and  the  Commissioner  is 
authorized  to:  (1)  Adjust  statutory  patent 
fees  set  forth  in  section  41(a)  and 
section  41(b)  of  title  35,  United  States 
Code,  to  reflect  fluctuations  occurring 
during  the  previous  three  years  in  the 
Consumer  Price  Index  (CPI).  as 
authorized  by  section  41(f)  of  title  35, 
United  States  Code:  (2)  adjust  fees  for 
processing,  services,  or  materials  related 
to  patents  which  have  been  established 
by  the  Commissioner  in  accordance 
with  section  41(d)  of  title  35,  United 
Stales  Code,  to  recover  the  estimated 
average  cost  to  the  Office  of  such 
processing,  services  or  materials:  and  (3) 
adjust  fees  for  filing  and  processing  an 
application  under  the  Patent 
Cooperation  Treaty  which  have  been 
established  by  the  Commissioner  to 
recover  the  estifnated  average  cost  of 
such  processing  in  accordance  with 


section  376  of  title  35.  United  States 
Code. 

Adjustments  to  fees  for  filing  and 
processing  a  trademark  application  and 
for  other  processing,  services  or 
materials  related  to  trademarks  were 
not  proposed  at  this  time,  pending 
review  of  trademark  automation  cost 
requirements. 

A  notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
June  21, 1985,  at  50  PR  25896-25902. 
Corrections  of  typographical  errors  were 
published  on  July  1, 1985,  at  50  FR  27030, 
and  on  July  15. 1985,  at  50  FR  28596.  The 
notice  also  was  published  in  the  Official 
Gazette  on  July  2, 1985,  at  Volume  1056, 
pages  6  through  25.  An  oral  hearing  was 
held  on  July  18, 1985.  Fifteen  written 
letters  and  statements  were  submitted. 
One  person  testified  at  the  oral  hearing. 
Full  consideration  has  been  given  to  all 
of  these  letters,  statements,  and 
testimony. 

Background  Information 

Patent  and  Trademark  Office  fees  are 
authorized  by  sections  41  and  376  of  title 
35.  United  States  Code.  Section  41(a)  of 
title  35,  United  States  Code,  establishes 
a  number  of  statutory  fees.  Among  the 
more  significant  of  these  are  fees  for 
filing  a  patent  application  and  issuing  a 
patent.  Certain  other  fees,  such  as 
appeal  fees,  the  fee  for  filing  a 
disclaimer,  fees  for  filing  petitions 
seeking  to  revive  an  abandoned 
application  and  for  extensions  of  time 
also  are  set  in  section  41(a)  of  title  35. 
United  States  Code.  Section  41(b)  of  title 
35,  United  States  Code,  sets  forth  the 
statutory  fees  for  maintaining  a  patent 
in  force  if  the  application  was  filed  on  or 
after  August  27. 1982. 

The  provisions  of  Public  Law  96-517 
also  authorize  maintenance  fees  for 
applications  other  than  design  and  plant 
patent  applications  filed  on  or  after 
December  12, 1980  and  before  August  27, 
1982.  These  maintenance  fees  are  to 
recover  25  percent  of  the  estimated  cost 
to  the  Office  of  processing  patent 
applications. 

Section  1  of  Pub.  L.  97-247  authorized 
the  reduction  by  50  percent  in  the  fees 
paid  under  section  41(a)  and  section 
41(b)  of  title  35,  United  States  Code,  by 
independent  inventors,  small  business 
concerns,  and  nonprofit  organizations, 
who  meet  the  definitions  established. 
This  authorization  will  expire  on 
September  30. 1985.  Legislation  has  been 
introduced  to  authorize  this  reduction 
for  an  additional  three  years.  If  such 
authority  is  not  continued,  the  small 
entity  reduction  will  be  rescinded  and 
appropriate  amendments  to  the 
regulations  will  be  made. 


Section  41(f)  of  title  35.  United  States 
Code,  provides  that  fees  established  in 
section  41(a)  and  section  41(b)  of  title  35, 
United  States  Code,  "may  be  adjusted 
by  the  Commissioner  on  October  1. 1985, 
and  every  third  year  thereafter,  to 
reflect  any  fluctuations  occurring  during 
the  previous  three  years  in  the 
Consumer  Price  Index,  as  determined  by 
the  Secretary  of  Labor."  Section  41(0 
also  provides  that  changes  of  less  than 
one  percent  may  be  ignored. 

Policy  for  Applying  the  Consumer  Price 
Index 

The  Department  of  Labor's  Consumer 
Price  Index  (CPI)  is  made  public 
approximately  twenty-one  days  afier 
the  end  of  the  month  being  calculated. 
The  time  lag  between  the  initiation  and 
the  completion  of  the  rulemaking 
process  dictated  that  the  March  through 
September  1985  inflation  rate  be 
projected  in  the  original  rulemaking 
proposal.  This  estimate  resulted  in  a 
cumulative  three-year  CPI  of  11.7 
percent  applied  to  patent  fees. 

Based  upon  actual  data  through  June 
1985  and  projecting  the  CPI  to 
September  30, 1985,  the  Administrations 
revised  projected  cumulative  CPI  for  the 
three-year  (1982-1985)  period  is  11.8 
percent.  The  Patent  and  Trademark 
Office  has  used  the  11.8  percent 
projection  in  adjusting  the  fees 
established  in  section  41(a)  and  section 
41(b)  of  title  35.  United  States  Code.  The 
revised  CPI  projection  has  not  caused  a 
change  from  the  proposal  in  any  of  the 
section  41(a)  and  section  41(b)  fees. 

After  application  of  the  11.8  percent 
projected  fluctuation  in  the  CPI  to  fees 
set  forth  in  section  41(a)  and  section 
41(b),  amounts  for  all  non-small  entity 
fees  were  rounded  by  applying  standard 
arithmetical  rules  so  that  the  amounts 
rounded  would  be  de  minimis  and 
convenient  to  the  user.  Fees  of  $100  or 
more  were  rounded  to  the  nearest  $10. 
Fees  below  $100  were  rounded  to  the 
nearest  even  number  so  that  all 
comparable  small  entity  fees  would  be 
in  whole  numbers.  Section  41(d)  of  title 
35,  United  States  Code,  provides  that  the 
"Commissioner  will  establish  fees  for  all 
other  processing,  services,  or  materials 
related  to  patents"  which  are  not 
covered  in  section  41(a)  and  section 
41(b)  of  title  35.  United  States  Code,  "to 
recover  the  estimated  average  cost  to 
the  Office  of  such  processing,  services 
or  materials." 

Section  376  of  title  35,  United  States 
Code,  authorizes  the  Commissioner  to 
set  fees  for  patent  applications  filed 
under  the  Patent  Cooperation  Treaty. 
The  fees  under  the  Patent  Cooperation 
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Treaty  are  keyed  to  full  cost  recovery  of 
the  processing  costs  under  the  Treaty. 

The  general  guidelines  used  by  the 
Patent  and  Trademark  Office  in 
determining  the  non-statutory  fees  are 
set  forth  in  OMB  Circular  A-25.  Costs 
were  determined  from  the  best  available 
records  and  included  direct  and  indirect 
costs  to  the  Office  of  carrying  out  the 
activity. 

Since  these  non-statutory  fees  are 
expected  to  remain  in  place  for  the  three 
year  fee  cycle  1986-1988;  the  calculated 
costs  were  then  adjusted  by  a  mid-cycle 
inflation  rate  of  6.21  percent  derived 
from  the  Administration's  inflation 
projection.  After  application  of  the 
projected  mid-cycle  inflation  rate, 
amounts  were  rounded  by  applying 
standard  arithmetical  rules  so  that  the 
amounts  rounded  would  be  de  minimis 
and  convenient  to  the  user.  Fees  of  $100 
or  more  were  rounded  to  the  nearest 
$10.  Fees  between  $2  and  $99  were 
rounded  to  the  nearest  whole  number. 
Fees  under  $2  were  rounded  for 
convenience. 

The  fees  established  under  section 
41(d)  and  section  376  of  title  35.  United 
States  Code  have  been  modified  from 
the  proposal.  For  the  first  fee  cycle 
(1983-1985).  fees  established  under 
section  41(d)  and  section  376  were  set  in 
the  aggregate  to  recover  the  estimated 
average  cost  to  the  Office  of  processing, 
services  and  materials  as  defined  in 
PTO  budget  documents.  Because  of  the 
significant  increase  in  fees  that  was 
instituted  on  October  1. 1982,  as  well  as 
the  establishment  of  new  fees,  the  PTO 
did  not  have  the  necessary  experience 
to  accurately  predict  (nor  could  it 
control)  fee  volumes  for  the  first  fee 
cycle.  First  cycle  fees  were  thus  set  at 
levels  sufficient  to  maintain  financial 
solvency  despite  possible  fluctuations  in 
costs  or  in  workload.  Fee  amounts  in 
most  cases  also  were  set  at  convenient 
integers  (e.g..  $5  to  $10).  For  the  second 
fee  cycle  (1986-1988).  the  PTO  had 
proposed  to  set  fees  established  under 
section  41(d)  and  section  376  using  the 
same  methodology.  Several  comments  to 
the  proposed  rules  suggested  that  the 
PTO  should  establish  section  41(d)  and 
section  376  fees  to  more  precisely 
recover  the  estimated  average  cost  to 
the  Office  of  the  processing,  service  or 
material.  The  fees  have  been  modified  to 
reflect  the  following:  (1)  PTO  experience 
over  the  past  two  and  one-half  years  in 
predicting  fee  volumes.  (2)  virtual 
elimination  of  the  reserve  income  for 
fluctuations  in  cost  or  workload,  and  (3) 
greater  reliance  upon  and  use  of  the 
individual  fee  costs  developed  by  the 
PTO's  Office  of  Finance. 

It  is  intended  that  the  amount  of  any 
fee  due  and  payable  on  or  after  October 


5, 1985  is  the  amount  set  in  this 
rulemaking.  For  purposes  of  determining 
the  amount  of  the  fee  to  be  paid,  the 
date  of  mailing  indicated  on  a  proper 
Certificate  of  Mailing,  where  authorized 
under  S  1.8  of  title  37,  Code  of  Federal 
Regulations,  will  be  considered  to  be  the 
date  of  receipt  in  the  Office.  A 
"Certificate  of  Mailing  under  S  18"  is 
not  "proper"  for  items  which  are 
specifically  excluded  from  the 
provisions  of  S  1 A  Section  1.8  of  title  37. 
Code  of  Federal  Regulations,  should  be 
consulted  for  those  items  for  which  a 
Certificate  of  Mailing  is  not  "proper". 
Such  items  include,  inter  alia,  the  filing 
of  national  and  international 
applications  for  patents  and  the  filing  of 
trademark  applications.  The  provisions 
of  §  1.10  of  title  37.  Code  of  Federal 
Regulations  relating  to  filing  of  papers 
and  fees  by  "Express  Mail"  with 
certificate,  however,  do  apply  to  any 
paper  or  fee  (including  patent  and 
trademark  applications)  to  be  filed  in 
the  Office.  Jf  an  application  or  fee  is 
filed  by  "Express  Mail"  with  a 
certificate  of  mailing  dated  on  or  after 
October  5, 1985,  the  amount  of  the  fee  to 
be  paid  is  the  fee  established  herein  if  a 
change  is  being  made  in  the  fee. 

It  is  further  intended  that  the  amount 
due  and  payable  for  services  provided 
in  Fiscal  Year  1986  will  be  the  amount 
set  in  this  rulemaking  even  if  the  fee 
becomes  due  prior  to  October  5, 1985. 
Such  fees  include,  but  are  not  limited  to, 
the  annual  service  charge  for 
subscription  services  (|  1.19(c)(1))  and 
the  annual  rental  for  a  delivery  box 
(§l-21(d)). 

In  order  to  ensure  clarity  in  the 
implementation  of  the  fee  proposals,  a 
discussion  of  specific  sections  is  set 
forth  below: 

Discussion  for  Specific  Rules 

Section  1. 16    National  application  filing 
fees 

Section  1.16  is  amended  to  adjust 
patent  application  filing  fees  established 
in  section  41(a)  of  title  35,  United  States 
Code  and  set  forth  in  paragraphs  (a)-(d) 
and  (f)-(j)  of  this  section  to  reflect 
fluctuations  in  the  Consumer  Price 
Index. 

Section  1.16,  paragraph  (e)  is  amended 
to  adjust  the  patent  application 
surcharge  fee  authorized  by  section  111 
of  title  35.  United  States  Code. 
Paragraph  (e)  has  been  modified  from 
the  proposal  to  limit  the  adjustment  to 
the  surcharge  fee  to  changes  which 
occurred  during  the  past  three  years  in 
the  Consumer  Price  Index. 


Section  1.17    Patent  application 
processing  fees 

Section  1.17  is  amended  to  adjust 
patent  application  processing  fees 
established  in  section  41(a)  of  title  35. 
United  States  Code,  and  set  forth  in 
paragraphs  (a)-{g).  (1)  and  (m)  of  this 
section  to  reflect  fluctuations  in  the 
Consumer  Price  Index.  The  wording  of 
paragraph  (1)  has  been  broadened  to 
include  reference  to  applications 
abandoned  under  section  371(d)  of  title 
35.  United  States  Code. 

Section  1.17.  paragraphs  (h)-{k}  are 
amended  to  adjust  the  patent 
application  processing  fees  authorized 
by  section  41(d)  of  title  35.  United  States 
Code,  to  recover  the  estimated  average 
cost  to  the  Office  of  such  processing. 
Paragraphs  (h)-{k)  have  been  modified 
from  the  proposal  to  more  precisely 
recover  the  estimated  average  cost  to 
the  Office  of  processing  petitions  to  the 
Commissioner,  public  use  proceedings, 
and  non-English  language  specifications. 

Section  1. 18    Patent  issue  fees 

Section  1.18  is  amended  to  adjust 
patent  issue  fees  established  in  section 
41(a)  of  title  35.  United  States  Code  and 
set  forth  in  paragraphs  (aHc)  of  this 
section  to  reflect  fluctuations  in  the 
Consumer  Price  Index. 

Section  1. 19    Document  supply  fees 

Section  1.19  is  amended  to  adjust  the 
fees  authorized  by  41(d)  of  title  35, 
United  States  Code  for  services  and 
materials  as  set  forth  in  paragraph  (a)- 
(c),  (e)  and  (f)  of  this  section  to  recover 
the  estimated  average  cost  to  the  Office 
of  the  specified  services  and  materials. 
Paragraphs  (a}-{c)  have  been  modified 
from  the  proposal  to  more  precisely 
recover  the  estimated  average  cost  to 
the  Office  of  supplying  the  documents 
specified  in  these  paragraphs.  Section 
1.19  has  been  modified  further  to  reduce 
the  fees  specified  in  paragraphs  (e)  and 
(0.  which  were  not  proposed  for 
adjustment  to  more  precisely  recover 
the  estimated  average  cost  to  the  Office 
of  supplying  the  documents. 

Section  1.19,  paragraph  (a)  is  amended 
further  to  clarify  the  services  and 
documents  provided.  It  would  provide 
for  copies  of  specific  documents  at  a  flat 
fee.  Copies  of  general  Office  records 
would  be  provided  at  a  per  page  fee. 
Paragraph  (a)(4)  has  been  modified  from 
the  proposal  to  provide  copies  of  a 
patent  file  wrapper  and  its  contents  at 
$75  for  each  200  pages  or  a  fraction 
thereof. 

Section  1.19.  paragraph  (b)  is 
amended  further  to  delete.subparagrapti 
(3).  A  flat  fee  for  comparing  and 
certifying  copies  of  documents  made 


31820  Federal  Register  /  Vol.  50.  No.  151  /  Tuesday.  August  6,  1985  /  Rules  and  Regulations 


from  Office  records  is  provided  in  new 
paragraph  (i)  of  this  section. 

Section  1.19.  paragraph  (c)  is  amended 
further  to  provide  for  ten  subclasses 
with  the  annual  service  charge. 

Section  1.19  is  amended  to  provide  in 
new  paragraph  (h)  a  $10  per  document 
flat  fee  for  an  uncertified  copy  of  a  non- 
United  States  patent  document.  This  fee 
would  apply  to  copies  of  foreign  patent 
applications  such  as  those  which  are 
published  at  18  months  or  when 
allowable  for  opposition. 

Section  1.19  is  amended  to  provide  in 
new  paragraph  (i)  a  flat  fee  for 
comparison  and  certification  of  each 
copy  of  a  document  made  from  Office 
records  but  not  prepared  by  the  Office. 

Section  1.19  is  amended  to  provide  in 
new  paragraph  (j)  a  fee  for  duplicate 
filing  receipts  and  corrected  filing 
receipts  due  to  applicant  error. 

Paragraphs  (i)  and  (j)  have  been 
modified  from  the  proposal  to  more 
precisely  recover  the  estimated  average 
cost  to  the  Office  of  supplying  the 
documents  specified. 

Section  1.20    Post  issuance  fees 

Section  1.20.  paragraphs  (aHc)  are 
amended  to  adjust  patent  post-issuance 
fees  authorized  by  section  41(d)  of  title 
35,  United  States  Code,  to  recover  the 
estimated  average  cost  to  the  Office  of 
such  processing.  Section  1.20  has  been 
modified  from  the  proposal  to  more 
precisely  recover  the  estimated  average 
cost  to  the  Office  of  the  post-issuance 
fees  set  forth  in  paragraphs  (b)-(c). 
Section  1.20  has  been  modified  further  to 
reduce  the  fee  set  forth  in  paragraph  (a), 
which  was  not  proposed  for  adjustment, 
to  more  precisely  recover  the  estimated 
average  cost  to  the  Office  of  providing  a 
certificate  of  correction. 

Section  1.20.  paragraphs  (d)  and  (h)- 
(j).  are  amended  to  adjust  patent  post- 
issuance  fees  established  in  section 
41(a)  and  section  41(b)  of  title  35.  United 
States  Code,  to  reflect  Huctuations  in  the 
Consumer  Price  Index. 

Section  1.20.  paragraphs  (e)-(g).  are 
amended  to  adjust  post-issuance  fees 
authorized  by  section  2  of  Public  Law 
96-517.  as  modified  by  section  404  of 
Public  Law  98-622.  These  fees  must  be 
set  at  a  level  to  eventually  recover  25 
percent  of  the  estimated  cost  to  the 
Office  of  processing  patent  applications. 
In  order  to  achieve  this  level  of 
recovery,  these  maintenance  fees  are 
adjusted  to  refiect  Huctuations  in  the 
Consumer  Price  Index. 

Section  1.20,  paragraph  (k),  is 
amended  to  adjust  the  patent 
maintenance  surcharge  fee  authorized 
by  section  2  of  Public  Law  96-517. 
Paragraph  (k)  has  been  modified  from 
the  proposal  to  limit  the  adjustment  to 


the  surcharge  fee  to  changes  which 
occurred  during  the  past  three  years  in 
the  Consumer  Price  Index. 

Section  1.20,  paragraph  (I),  is  amended 
to  adjust  the  post-issuance  fee 
authorized  by  section  41(b)  of  title  35. 
United  States  Code.  Paragraph  (1)  has 
been  modified  from  the  proposal  to  limit 
the  adjustment  to  the  surcharge  fee  to 
changes  which  occurred  during  the  past 
three  years  in  the  Consumer  Price  Index. 

Section  1.21    Miscellaneous  fees  and 
charges 

Section  1.21  is  amended  to  adjust  the 
miscellaneous  fees  and  charges 
authorized  by  section  41(d)  of  title  35, 
United  States  Code  and  set  forth  in 
paragraphs  (a)-(f).  (h)  and  (i)  of  this 
section  to  recover  the  estimated  average 
cost  to  the  Office  of  such  processing. 
Section  1.21  has  been  modified  from  the 
proposal  to  more  precisely  recover  the 
estimated  average  cost  to  the  Office  of 
the  miscellaneous  services  for  which 
fees  were  set  forth  in  paragraphs  (a)(2)- 
(8^(6).  (b)(1).  (d)-(f).  (h)(1)  andii). 
Section  1.21  has  been  modified  further  to 
reduce  the  fees  specified  in  paragraphs 
(c)  and  (h)(2),  which  were  not  proposed 
for  adjustment,  to  more  precisely 
recover  the  estimated  average  cost  to 
the  Office  of  those  services. 

Section  1.21.  paragraph  (g),  is 
modified  from  the  proposal  to  change 
the  term  "copy  machine  tokens"  to 
"CopiShare  card." 

Section  1.21.  paragraph  (k),  is 
amended  to  change  the  word  "section" 
to  "part"  to  clarify  that  any  charge  not 
provided  for  in  these  rules  would  be 
made  at  actual  cost. 

Section  1.21  is  amended  to  provide  in 
new  paragraph  (m)  a  $20  fee  for 
processing  checks  returned  "unpaid"  by 
a  bank. 

Section  1.24    Coupons 

Section  1.24  is  amended  to  adjust  the 
fees  for  the  purchase  of  coupons  for 
patents  to  make  it  comparable  to  the  fee 
required  for  the  purchase  of  U.S. 
patents. 

Section  1.24  is  amended  to  delete 
references  to  forty  cent  coupons  which 
are  no  longer  sold  by  the  Patent  and 
Trademark  Office. 

Section  1.25    Deposit  accounts 

Section  1.25  is  amended  to  establish  a 
restricted  subscription  deposit  account 
to  be  used  exclusively  for  subscription 
orders  of  patent  copies  as  issued.  A 
minimum  deposit  of  $300  is  required  to 
establish  and  maintain,  without 
payment  of  a  monthly  service  fee,  a 
restricted  subscription  deposit  account. 


Section  1.26    Refunds 

Section  1.26  is  amended  to  change 
paragraph  (c)  to  provide  for  a  refund  of 
$1,300  if  the  Commissioner  decides  not 
to  institute  reexamination  proceedings. 
The  $1,300  refund  would  apply  to  those 
instances  where  the  reexamination  fee 
of  $1,770  under  §  1.20(c)  was  paid.  The 
current  $1,200  refund  will  be  made  in 
those  cases  where  the  current  $1,500 
reexamination  fee  was  paid. 

Section  1.53    Serial  number,  filing  date, 
and  completion  of  application 

Section  1.53  is  amended  to  change 
paragraph  (c)  to  reduce  to  $15  the 
handling  fee  charged  in  the  event  a 
specification  or  drawing  is  not 
submitted  within  the  time  period  set  by 
the  Office.  Section  1.53  has  been 
modified  to  more  precisely  recover  the 
estimated  average  cost  to  the  Office  of 
handling  an  application  with  missing 
parts. 

Section  1.297    Publication  of  statutory 
invention  registration 

Section  1.297,  paragraph  (b),  is 
amended  to  modify  the  statement  to  be 
printed  on  each  statutory  invention 
registration.  The  language  of  the 
statement  is  modified  so  as  to  be  more 
easily  understood. 

Section  1.445    International  application 
filing  and  processing  fees 

Section  1.445.  paragraphs  (a)(1),  (a)(4). 
are  amended  to  adjust  the  fees 
authorized  by  section  376  of  title  35, 
United  States  Code,  for  international 
application  processing  to  recover  the 
estimated  average  cost  to  the  Office  of 
such  processing.  The  cost  of  the 
international  search  fee  set  forth  in 
§  1.445(a)(2)(i)  has  been  reduced  and  the 
amount  credited  by  the  Office  under 
§  1.445(a){2)(ii)  is  not  changed. 
Paragraphs  (a)(1)  and  (a)(3)  have  been 
modified  from  the  proposal  to  more 
precisely  recover  the  estimated  average 
cost  to  the  Office  of  processing 
international  applications.  However,  the 
amount  of  the  credit  under  §  1.445(a)(4) 
is  somewhat  less  than  at  present  and  is 
the  same  as  in  the  proposed  rules. 

Section  1.445(a)(5)  is  amended  to 
adjust  the  surcharge  authorized  by 
section  371(d)  of  title  35,  United  States 
Code. 

Paragraph  (a)(5)  has  been  modified 
from  the  proposal  to  limit  the 
adjustment  to  the  surcharge  fee  to 
changes  which  occurred  during  the  past 
three  years  in  the  Consumer  Price  Index 
and  to  provide  for  a  small  and  large 
entity  amount  to  be  consistent  with 
§  1.16(e). 
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Section  1  445(a)(6)  is  amended  to 
adjust  the  processing  fee  for  an  English 
translation  filed  after  20  months  from 
the  priority  date  to  recover  the 
estimated  average  cost  to  the  Office  of 
such  processing.  Paragraph  (a)(6)  has 
been  modified  from  the  proposal  to  more 
precisely  recover  the  estimated  average 
cost  to  the  Office  of  processing  an 
English  translation  and  to  be  consistent 
with  §  1.17(k). 

Section  1. 446    Refund  of  international 
application  filing  and  processing  fees. 

Section  1.446  is  amended  to  delete 
paragraph  (b).  The  substance  of  the 
deleted  material  is  included  in  §  1.445, 
paragraph  (a)(4). 

Response  to  Comments  on  the  Rules 

Specific  comments  were  received  on  a 
number  of  the  proposed  rule  changes. 
Fifteen  letters  submitting  written 
comments  and  eight  questions  by 
telephone  were  received.  Oral  testimony 
was  presented  by  one  person  at  the 
public  hearing  conducted  on  July  18, 
1985.  All  of  the  written  and  oral 
comments  were  considered  in  adopting 
the  changes  set  forth  herein.  The 
comments  submitted  appear  below 
along  with  responses  thereto. 

Comment:  PTO  fees  are  already  too 
high  and  burdensome  to  the  patent 
community. 

Reply:  There  has  been  no  indication 
that  PTO  fees  are  burdensome  to  the 
patent  community.  In  1984,  we  expected 
to  receive  107,000  patent  applications 
and  actually  received  109,539.  In  1985, 
we  are  currently  receiving  applications 
at  an  annual  rate  of  approximately 
116,000. 

The  PTO  is  adjusting  patent 
processing  and  patent  service  fees 
because  costs  have  increased.  The 
Commissioner  may  adjust  patent 
statutory  fees  by  changes  which  have 
occurred  during  the  past  three  years  in 
the  Consumer  Price  Index  (CPI).  This 
authority  is  provided  by  35  U.S.C.  41(f). 
The  intent  of  the  Congress  in  indexing 
the  statutory  patent  fees  set  in  1982  to 
the  CPI  was  to  assure  that  a  precipitous 
drop  in  the  level  of  recovery  did  not 
occur  due  to  inflation.  Indexing  of 
statutory  patent  fees  was  not  intended 
to  raise  additional  revenues  beyond  the 
rate  of  inflation. 

The  Commissioner  also  is  authorized 
to  adjust  non-statutory  patent  fees  to 
recover  the  estimated  average  cost  to 
the  Office  of  processing,  services  and 
materials.  This  authority  is  provided  by 
35  U.S.C.  41(d).  As  previously  discussed, 
several  of  the  proposed  fees  have  been 
modified  to  more  precisely  recover  the 
estimated  average  cost  to  the  Office  of 
processing,  materials  and  services. 


Comment:  PTO  has  failed  to  abide  by 
the  provisions  of  Pub.  L  9ft-517  and  the 
accompanying  report  (House  Report  96- 
1307).  Specifically,  the  PTO  has  failed  to 
abide  by  the  50  percent  recovery 
limitation  for  patent  processing  fees  and 
the  restrictions  on  the  use  of  fee  income. 

Reply:  Pub.  L  96-517.  although 
enacted  into  law,  was  never  fully 
implemented  because  the  Congress 
passed  H.R.  6260  which  was  enacted  as 
Pub.  L  97-247  on  August  27. 1982.  Pub.  L. 
97-247  provides  for  an  eventual  100 
percent  cost  recovery  through 
processing  and  maintenance  fees  except 
for  the  subsidy  for  certain  small  entities, 
and  contains  no  restrictions  on  the  use 
of  income  from  fee  revenues. 

This  rulemaking  adjusts,  by  the 
Consumer  Price  Index  (CPI),  the  patent 
processing  (41(a))  and  patent 
maintenance  (41(b))  fees  established  by 
Pub.  L.  97-247.  The  CPI  adjustment 
allows  the  programs  supported  by 
sections  41  (a)  and  (b)  fees  to  keep  pace 
with  inflation.  Any  growth  in  the 
aggregate  rate  of  recovery  of  fees  versus 
costs  in  this  second  cycle  of  fees  is  due 
primarily  to  the  first  time  collection  of 
maintenance  fee  receipts. 

The  restrictions  on  the  use  of  income 
from  fee  revenues,  which  were  included 
in  House  Report  96-1307  accompanying 
Pub.  L  96-517.  were  based  upon  a  50 
percent  recovery  of  patent  costs  from 
user  fees.  Then-Commissioner 
Mossinghoff  testified  before  the 
Subcommittee  on  Courts.  Civil  Liberties, 
and  Administration  of  Justice,  when 
Congress  was  considering  H.R.  6260, 
that  the  Administration's  PTO  user  fee 
program  was  proposed  to  improve  the 
quality  of  service  at  the  PTO  by 
reducing  patent  pendency,  trademark 
pendency  and  automating  patent  and 
trademark  operations.  The 
Commissioner  went  on  to  say  that  "The 
major  increases  in  the  three  program 
areas  will  be  paid  for  by  the  sharp 
increase  in  user  fees  that  we  are 
recommending."  The  Congressional 
debate  on  this  proposal  indicates  that 
the  Subcommittee  approved  these 
innovative  fee  provisions  in  order  to 
improve  the  level  of  patent  and 
trademark  services  provided  to  users  of 
the  office. 

Comment-  Fees  should  relate  to  the 
actual  "costs  of  processing  patent 
applications"  and  should  not  include 
"overhead"  expenses. 

Reply:  The  fees  applicable  to  patent 
filing,  issuance  and  maintenance  fees 
were  established  by  the  Congress  and 
set  forth  in  35  U.S.C.  sections  41  (a)  and 
(b).  Regardless  if  Congress  included 
"overhead"  expenses  when  setting  these 
statutory  patent  fees,  these  fees  may  be 
adjusted  only  to  reflect  the  fluctuations 


In  the  CPI  every  three  years.  Fees  for 
other  processing,  services  or  materials 
related  to  patents  are  set  by  the 
Commissioner  pursuant  to  35  U.S.C. 
41(d)  to  recover  the  Office's  estimated 
average  cost.  The  legislative  history  of 
Pub.  L  97-247,  including  the 
accompanying  House  Report,  does  not 
provide  guidance  regarding  how 
"estimated  average  cost"  was  to  be 
determined.  These  fees  were  determined 
under  the  general  guidelines  of  OMB 
Circular  A-25,  entitled  "User  Chai^ges," 
which  establishes  general  policies  for 
developing  an  equitable  and  uniform 
system  of  charges  for  certain 
government  services  and  property. 
Circular  A-25  provides  that  a 
reasonable  charge  should  be  imposed  to 
recover  the  full  cost  to  the  Government 
of  rendering  a  service  to  an  identifiable 
recipient,  who  receives  a  substantial 
benefit  not  accruing  to  the  general 
public,  e.g.,  receiving  a  patent.  The 
concept  of  full  cost  recovery  includes  an 
appropriate  overhead  charge.  Therefore, 
the  inclusion  of  overhead  expenses  in 
calculating  the  costs  of  processing 
patent  applications  is  appropriate. 

Comment:  The  PTO  does  not  include  a 
description  of  any  cost  containment 
measure. 

Reply:  The  PTO  has  taken  all  possible 
measures  to  contain  costs.  During  fiscal 
year  1985,  a  zero-based  analysis  was 
conducted  of  all  programs  and  their 
associated  funding.  The  purpose  of  the 
review  was  to  assure  that  adequate 
resources  were  available  to  meet  the 
PTO's  most  important  priorities  while 
addressing  unanticipated  costs  such  as, 
the  full  absorption  of  the  fiscal  year  1985 
pay  raise,  new  pay  scale  for  patent 
examiners,  higher  postal  and  telephone 
rates,  greater  use  of  PTO  services,  etc. 
The  PTO's  annual  budget  request  is 
thoroughly  reviewed  by  the  Department 
of  Commerce,  by  the  Office  of 
Management  and  Budget,  and  by  the 
Congressional  Appropriations 
Committees  prior  to  enactment.  The 
PTO  is  complying  with  the  President's 
Deficit  Reduction  Program.  The  fiscal 
year  1986  budget  request  reflects 
reductions  to  travel,  printing  and 
consultants  as  required  by  the  Deficit 
Reduction  Act  of  1984;  administrative 
cost  savings;  and  grade  reductions  and 
pay  cuts.  The  PTO  program  to  reduce 
patent  pendency,  once  achieved  in  1987, 
will  require  less  resources  than  are 
currently  expended.  The  Automation 
program,  too,  as  it  achieves  its  major 
milestones,  will  deliver  cost  benefits. 

Comment-  The  PTO  has  proposed  to 
adjust  fees  because  costs  have 
increased  but  they  did  not  include  an 
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explanation  of  how  costs  were 
cdicuialed. 

Reply:  Patent  staUilory  fees,  which 
are  set'forth  in  36  U.S.C.  41  (a)  and  (b). 
can  be  adjusted  on  October  1.  1985  and 
every  three  years  thereafter  to  reflect 
fluctuations  which  have  occurred  in  the 
Consunier  Price  Index  (CPl).  The  costs 
of  processing  a  patient  application  from 
receipt  to  issue  or  abandonment  were 
calculated  in  1982  at  the  time  the 
present  fees  were  set  by  statute.  The 
most  significant  elements  of  processing 
a  patent  application  are  compensation 
costs,  space  and  the  costs  incurred  for 
printing  the  Official  Gazette  and' patent 
grants. 

As  a  result  of  these  increases  to  the 
major  costs  incurred  ia  the  pcocessing  of 
a  patent  application,  ttie  PTO  is 
adjusting  the  statutory  41  (a)  and  (b) 
patent  fees  by  the  full  CPI  of  11.8 
pereent  in  order  to  recover  the  projected 
budgeted  collections  for  patent 
processing  for  the  years  1986-1386. 

Non-statutory  patent  and  patent 
service  fees  are  being  set  to  recover  the 
estimated  average  cost  to  the  Office 
over  the  next  three  years  (1986-1988)  of 
processing,  services  and  materials. 
Costs  for  goods  jmd  services  were 
determined  under  the  general  guidelines 
set  forth  in  OMB  Circular  A-25  enttlled 
"User  Charges."  which  establishes 
general  policies  far  developing  an 
equitable  and  uniform  system  of  charges 
for  certain  Govenimeot  serv  ices  and 
property.  The  cost  of  all  processing, 
services  and/ or  maferiais  associated 
with  each  non-St»tutQry  (section  41(d)) 
pa  teal' fee  was  determined.  Since  these 
fees  are  expected  to  remain  in  place  for 
three  years  (0986-1988),  each  cost  was 
adjusted  by  a  mid-cyde  inflalion  rate  of 
6.21  percent  which  was  derived  from  the 
Administration's  1986^1988  inflation 
projection. 

CommeaL  The  PTO  has  proposed  to 
set  section  41(d4  fees  ai  a  level  which 
exceeds  the  estimated  average  cost  to 
the  Office.  PTQ's  cost  calculations  do 
not  support  the  proposed  section  41(d] 
fees. 

Reply:  Fees  established  pursuant  to  35 
U.S.C.  41(d)  and  376.  non-statutory 
patent  and  patent  service  fees,  are  being 
set  to  recover  tiie  estimated  avecage 
cost  to  the  Office  over  the  next  three 
yeans  (1986-1988)  of  processing,  services 
and  materials.  Costs  for  goods  and 
services  were  cfetermirred  under  the 
general  guidelines  set  forth  in  OMB 
Circular  A-25  entitled  "User  Charges." 
which  establishes  general  policies  for 
developing  and  equitable  and  uniform 
system  of  charges  for  certain 
Government  senviees  and  property. 

The  PTO  employed  cost-finding 
techniques  for  determining  the  costs  of 


all  processing,  services  and/or  materials 
associated  with  each  non-statutory 
patent  fee.  These  costs  were 
documented  by  the  Director,  Office  of 
Finance  and  reviewed  by  each 
responsible  Assistant  Commissioner. 
Since  the  revised  fees  are  expected  to 
remain  in  place  for  the  next  three  years 
(1966-1988),  each  cost  was  adjusted  by 
the  mid-cycle  inflation  rate  of  6.21 
percent.  The  fee  was  then  set  based 
upon  this  inflated  cost. 

For  the  first  fee  cycle  (1983-T985),  fees 
established  under  section  41(dl  and 
section  376  were  set  in  the  aggregate  to 
recover  the  estimated  average  cost  to 
the  Office  of  processing,  services  and 
materials  as  defined  in  PTO  budget 
documents.  Because  of  the  significant 
increase  in  fees  that  was  instituted  on 
October  1, 1982,  as  well  as  the 
establishment  of  new  fees,  the  PTO  did 
not  have  the  necessary  experience  to 
accurately  predict  (nor  could  it  control) 
fee  volumes  for  the  first  fee  cycle.  First 
cycle  fees  were  thus  set  at  levels 
sufficient  to  maintain  financial  solvency 
despite  possible  fluctuations  in  costs  or 
in  workload.  Fee  amounts  inmost  cases 
also  were  set  at  convenient  integers 
(e.g..  $5  or  $10).  For  the  second  fee  cycle 
(1986-1988).  the  PTO  had  proposed  to 
set  fees  established  under  section  41(d) 
and  section  376  using  the  same 
methodology,  ^veral  comments  to  the 
proposed  rules  suggested  that  the  PTO 
should  establish  section  41(d)  and 
section  376  fees  to  more  precisely 
recover  the  estimated  average  cost  to 
the  OiTice  of  the  processing,  service  or 
material.  The  fees  have  been  modified  to 
reflect  the  following:  (1)  PTO  experience 
over  the  past  two  and  one-half  years  in 
predicting  fee  volumes:  (2)  virtual 
elimination  of  the  reserve  income  for 
nuGtaation»ia  cost  or  in  workload:  and 
(3)  greater  reliance  upon  and  use  of  the 
individual  fee  costs  developed  by  PTO 
financial  analysts. 

In  modifying  the  proposed  fees,  the 
PTO  used  the  raw  cost  data  derived'  ftir 
each  fee.. adjusted  that  amoiuit  by  the 
projected  mid-cycle  inflation  rate  of  8.2X 
percent,  and  rounded  the  adjusted  cost 
by  applyhig  standardi  arithmetical  rulesw 
Fees  of  $100  or  more  were  rounded  to 
the  neai^st  Sl0.  Fees  between  S9»  anik 
$2  were  rounded  to  the  nearest  whole 
number.  Fees  under  $2  were  rounded  for 
convenience. 

Comment  The  increase  rn 
maintenance  fees  appears  to  be  driven 
by  non-cost  considerations.  Since  they 
have  just  begun  to  be  collected,  there 
could  be  no  actual'  cost  histories  on 
which  to  base  the  adjustments. 

Comment  The  increases  in  claims 
fees  seem  to  be  proposed  without  any 


seemingly  real  increase  in  cost 
specifically  attributable  to  these  items. 

Reply:  Patent  statutory  fees  such  as 
claim  and  maintenance  fees,  which  are 
set  forth  in  35  U.S.C.  41  (a)  and  (b),  may 
be  adjusted  everj'  three  years  to  reflect 
changes  which  have  occurred  in  the 
Consumer  Price  Index  (CPI)  for  the  prior 
three  years.  The  costs  of  processing, 
issuing  and  maintaining  patents  were 
calculated  in  1982  at  the  time  the 
present  fees  were  set  by  statute.  Patent 
maintenance  fees  as  set  forth  in  both 
Public  Laws  96-517  and  97-247  are  one 
of  several  sources  of  income  available 
to  the  PTO  to  cover  the  costs  of 
processing,  issuing  and  maintaining  a 
patent.  The  most  significant  elements  of 
processing,  issuing  and  maintaining 
patents  are  personnel  compensation, 
benefits,  space  and  printing  costs.  Since 
1982,  these  costs  have  risen  in  an 
amount  equal  to  and  in  some  cases,  in 
an  amount  exceeding,  the  CPI  increase 
for  the  individual  year. 

As  a  result  of  these  cost  increases,  the 
PTO  is  adjusting  section  41(a)  and 
section  41(b)  patent  fees  and  the  Public 
Law  96-517  maintenance  fees  by  the  full 
CPI  of  11. 8  percent. 

Comment:  PTO's  proposed 
adjustments,  to  section  41(a)  and  section 
41(b)  fees  are  higher  than  the  11.7 
percent  fluctuation  in  the  Consumer 
Price  Index  because  of  the  rounding 
principlies  PTO  has  applied. 

Reply:  The  intent  of  the  Congress  in 
indexing  the  statutory  patent  fees,  35 
U.S.C.  41  (a)  and  (b),  to  the  CPI  was  to 
assure  that  a  precipitous  drop  in  the 
level  of  recovery  did  not  occur  due  to 
inflation  with  regard  to  the  fees  set  in 
1982.  Indexing  of  statutory  patent  fees 
was  not  intended  to  be  a  method  of 
raising  additional  revenues,  nor  has  the 
PTO  used'  it  for  that  purpose,  but  rather 
for  administrative  ease.  Rounding  will 
ease  the  administration  of  these  fees  by 
permitting  the  PTO  and  users  to  deal  in 
increments  of  ten  when  the  adjusted  fee 
is  $100  or  greater  or  in  even  amounts 
when  the  fee  is  below  $99.  This  will  ease 
implementation  of  the  SO  percent 
reduction  in  fees  ftjr  small  businesses, 
non-profit  organizations  and  individuals. 
Moreover,  any  surpluses  which  may 
result  are  Por  the  short-term  only.  By 
applying  routine  rounding  ttchniques, 
there  should'  be  a  balancing  out  of 
shortfalls  and  surpluses  in  the  long-mn. 

Comment:  The  fee  for  a  deferred 
declaration  under  3&  U.S.C.  Ill  should 
be  changed  so  that  such  a  fee  would 
only  be  required  if  the  declaration  were 
filed  later  than  three  months  from  the 
a  c  t  ua  1  filing  da  te. 

Reply:  The  suggestion  for  permitting 
the  decllaration  to  be  filed  up  to  three 
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months  after  the  actual  filing  date 
without  a  surcharge  has  not  been 
adopted.  It  would  place  administrative 
burdens  on  the  Office  since  it  would 
encourage  the  late  filing  of  oaths  or 
declaration. 

Comment-  There  appears  to  be  no 
justification  for  the  significant  increase 
to  the  surcharge  fees. 

Reply:  In  proposing  adjustments  to 
penalty  surcharge  fees,  the  PTO 
considered  the  costs  incurred  in 
providing  special  handling  to  certain 
cases,  and  proposed  to  set  the  fee  at  a 
level  that  would  recover  costs  and 
preclude  unnecessary  resort  to  pertinent 
procedures  but  not  so  high  as  to  be 
burdensome  where  resort  to  these 
procedures  is  necessary.  In  response  to 
several  comments  received  on  the 
proposed  surcharge  fees,  the  proposal 
has  been  modified  to  limit  the 
adjustments  to  surcharge  fees  set  forth 
in  S  1.16(e).  §  1.20{k),  9  1.20(1)  and 
§  1.445(a)(5)  to  changes  which  have 
occurred  during  the  past  three  years  in 
the  Consumer  Price  Index. 

Comment:  Patent  Cooperation  Treaty 
(PCT)  fee  increases  far  exceed  the  11.7 
percent  average  increase  applied  to 
national  applications.  This  increase 
could  seriously  affect  use  of  PCT 
system. 

Reply:  The  PCT  fees  set  under  35 
U.S.C.  376  are  based  on  cost  recovery 
and  are  not  adjusted  by  the  Consumer 
Price  Index.  The  fees  under  §  1.445  are 
set  to  reflect  estimated  average 
processing  costs.  A  reduction  was  made 
in  the  amount  of  the  international  search 
fee  if  performed  by  the  U.S.  Patent  and 
Trademark  Office.  While  the  credit  for  a 
prior  U.S.  search  is  unchanged  and  other 
PCT  fees  are  increased,  the  overall 
adjustment  level  of  PCT  fees  is  generally 
in  line  with  the  CPI. 

Comment-  The  small  entity  reduction 
should  be  adopted  for  the  PCT 
surcharge. 

Reply:  The  final  rule  has  been 
modified  from  the  proposal  to  provide 
for  small  and  large  entity  amounts  in 
§  1.445(a)(5).  This  is  to  correspond  to  a 
similar  fee  in  §  1.16(e). 

Comment-  The  proposed  fees  for  a 
copy  of  a  patent  file  wrapper  and  its 
contents  (§  1.19(a)(4))  are  unfair  at  the 
breakpoint.  It  would  be  more  equitable 
to  charge  $75  for  each  200  pages  or 
fraction  thereof. 

Reply:  In  proposing  a  fee  of  $75  for  up 
to  200  pages  and  $350  for  201  pages  or 
more  for  a  copy  of  a  patent  file  wrapper 
and  its  contents,  the  PTO  was 
attempting  to  move  to  a  flat  fee  for  this 
service.  Since  there  were  objections  to 
the  breakpoint,  the  final  rule  has  been 
modified  from  the  proposal  to  reflect  a 


fee  of  $75  for  each  200  pages  or  fraction 
thereof. 

Comment:  The  proposed  increase  in 
§  1.20(c)  regarding  requests  for 
reexamination  and  the  related  decrease 
in  S  1.26(c)  relating  to  refunds  where 
reexamination  is  not  ordered,  appeared 
to  be  set  from  a  revenue  generating 
standpoint  rather  than  being  cost- 
driven. 

Reply:  While  the  comment  does  not 
suggest  what  the  fees  should  be.  it  is 
noted  that  the  two  fees  have  to  be 
considered  together.  The  notice  of 
proposed  rulemaking  set  a  fee  of  $1,800 
for  filing  a  request  for  reexamination, 
which  was  an  increase  from  the 
previous  fee  of  $1,500.  This  fee  has  been 
modified  from  the  proposal  and  is  now 
set  at  $1,770.  The  refund  where 
reexamination  is  denied  was  proposed 
to  be  raised  from  $1,200  to  $1,300,  which 
raises  the  refund  from  the  amount 
previously  refunded.  The  amount 
refunded  has  not  changed  from  the 
proposal.  The  relative  amounts  of  the 
initial  fee  and  the  refund  are  set  to 
obtain  the  necessary  recovery  of  costs 
from  reexamination. 

Comment  A  separate  schedule  of  fees 
should  be  instituted  for  interference 
proceedings,  but  such  fees  should  apply 
only  to  junior  parties,  since 
interferences  are  conducted  primarily 
for  their  benefit. 

Reply:  The  rules  already  provide  for 
certain  fees  relating  to  interference 
proceedings;  see  S  1-644  (e)  and  (f).  and 
i  1.666  (b)  and  (c).  In  general,  however, 
the  PTO  decided  in  1982  that  the  costs  of 
interference  proceedings  should  be 
factored  into  the  fees  charged  in 
connection  with  the  processing  and 
examination  of  patent  applications, 
because:  (1)  An  interference  is  a 
proceeding  instituted  by  the  PTO;  and 
(2)  it  would  not  be  administratively 
feasible  to  attempt  to  provide  a  fee 
schedule  to  cover  the  myriad  of  different 
situations  which  may  occur  in  the 
course  of  an  interference.  Since  these 
reasons  are  still  considered  applicable, 
the  suggestion  has  not  been  adopted. 

Comment:  The  proposed  fee  for 
admission  to  the  examination 
(§  1.21(a)(1))  for  registration  to  practice 
is  too  high  for  students  who  often  sit  for 
the  exam  and  it  is  inappropriate  because 
administering  the  exam  is  not  a  service 
to  the  public  but  a  cost  of  operating  the 
PTO. 

Reply:  The  fee  for  admission  to  the 
examination  for  registration  to  practice 
reflects  the  costs  of  conducting  the 
examination  twice  a  year  nationwide. 
The  significant  increase  is  due  to  the 
fact  that  the  fee  had  been  understated  in 
relation  to  cost  during  the  1983-1985  fee 
cycle.  Fees  established  in  this 


rulemaking  will  more  precisely  recover 
the  estimated  average  cost  to  the  Office 
of  administering  and  grading  the 
examination  and  are  consistent  with  the 
cost  recovery  principles  of  OMB 
Circular  A-25.  ^ 

Comment:  The  proposed  fee  for 
requesting  a  regrading  of  an 
examination  (§  1.21(a)(6))  should  be 
waived  if  the  regrading  request  was 
necessitated  by  a  PTO  error. 

Reply:  Any  fee  may  be  refunded  if 
paid  by  mistake  or  paid  in  excess  of  that 
required.  See  35  U.S.C.  42(d). 

Comment  The  PTO  should  retain  the 
present  fee  for  admission  to  the 
examination  to  practice  before  the 
Office  (§  1.21(a)(1))  and  increase  the  fee 
payable  upon  registration  to  practice 
(§  1.21(a)(2)). 

Reply:  This  suggestion  has  not  been 
adopted  in  this  rulemaking.  The  fees  for 
admission  to  the  examination  and  for 
registration  to  practice  have  been  set  to 
recover  the  cost  of  those  services. 

Comment  The  proposed  fee  for 
reviewing  a  decision  of  the  Director  of 
Enrollment  and  Discipline  (S  1.21(a)(5)) 
appears  to  be  low  in  view  of  the 
significant  amount  of  time  and  effort 
involved  in  a  review. 

Reply:  The  fee  for  this  service,  as 
modified,  recovers  the  estimated 
average  cost  to  the  Office  of  providing 
the  service. 

Comment  The  fees  for  processing  an 
application  filed  with  a  specification  in 
a  non-English  language  (§  1.17(k))  and 
for  filing  an  English  translation  of  an 
international  application  later  than  20 
months  after  the  priority  date 
(S  1.445(a)(6))  appear  to  be  in  excess  of 
cost. 

Reply:  The  final  rules  have  been 
modified  from  the  proposed  to  provide 
for  a  fee  of  $26,  the  cost  of  processing 
applications  filed  with  non-English 
language  specifications  in  both  domestic 
and  international  cases. 

Comment  An  extension  of  time  to 
August  16, 1985  for  the  submission  of 
comments  was  requested. 

Reply:  The  PTO  is  required  by  35 
U.S.C.  41(g)  to  publish  a  notice  of  fee 
increases  in  the  Federal  Register  at  least 
60  days  prior  to  the  effective  date  of  the 
fee  increase.  In  order  to  have  the 
proposed  fee  increases  become  effective 
near  the  start  of  the  fiscal  year,  the 
extension  of  time  could  not  be  granted. 

Comment  Why  were  there  no 
proposals  to  adjust  trademark  fees? 

Reply:  Adjustments  to  fees  for  filing 
and  processing  a  trademaric  application 
and  for  other  processing,  services  or 
materials  related  to  trademarks  were 
not  proposed  at  this  time,  pending 
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review  of  trademark  automation  cost 
requirements. 

Comment  De  we  plan  to  verify  the 
inflation  raie  before  publication  of  the 
final  rules? 

Reply:  The  projected  inflation  rate  has 
been  verified.  The  Administnation's 
latest  projected  annual  cumulative 
Consumer  Price  Index  for  the  three  year 
period  1982-1985  is  11.8  percent. 
Application  of  this  index  to  \  41(a)  and 
§  41(b)  fees  results  in  no  change  from 
the  proposal. 

Other  Considerations 

The  rule  change  is  in  conformity  with 
the  requirements  of  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354), 
Executive  Order  12291,  and  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq.  There  are  no 
information  collection  requirements 
relating  to  patent  fee  rules. 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
the  rule  change  will  not  have  a 
significant  adverse  economic  impact  on 
a  substantial  number  of  small  entities 
(Regulatory  Flexibility  Act.  Pub.  L  96- 
354).  The  principal  impact  of  the  major 
patent  fees  has  already  been  taken  into 
account  in  Pub.  L  97-247,  which 
provided  small  entities  with  a  50  percent 
reduction  in  the  major  patent  fees. 
Although  thaf  legislation  will  expire  on 
September  3a  1985,  legislation  has  been 
introduced  to  reauthorize  the  50  percent 
reduction  in  patent  fees  for  an 
additional  three  years.  The  rule  change 
adjusts  fee*  to  reflect  the  change  in  the 
Consumer  Price  Index  and  cost  of 
processing  services  as  provided  by 
statute  (35  U.S.C.  41(d)  and  41(f)). 

The  Patent  and  Trademark  Office  has 
determined  that  this  rule  change  is  not  a 
major  rule  under  Executive  Order  12291. 
The  annual  effect  on  the  economy  will 
be  less  than  $100  million.  There  will  be 
no  major  increase  in  costs  or  prices  for 
consumers,  individual  industnes, 
federal,  state,  or  local  government 
agencies,  or  geographic  regions.  There 
will  be  no  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

List  of  Subjects  in  32  CFR  Part  1 

Administrative  practice  and 
procedure.  Authority  delegations 
(government  agencies).  Conflict  of 
interests.  Courts,  Inventions  and 
patents.  Lawyers. 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  granted  to  the 


Commissioner  of  Patents  and 
Trademarks  by  35  U.S.C.  6,  41,  111,  157, 
302,  and  378  and  Pub.  L  95-517,  97-247 
and  98-622,  the  Patent  and  Trademark 
Office  is  amending  37  CFR  Part  1  as  set 
forth  below. 

PART  1-{AMeNDEDI 

1.  The  authority  citation  for  37  CFR 
Part  1  continues  to  read  as  follows: 

Authority:  36  U.S.C.  6.  udIam  otherwise 
noted. 

2.  Section  1.16  is  revised  to  read  as 
follows: 

§1.16    National  application  flHng  fMs. 


(a)  BasK  tee  lor  Ming  aac 
ongmal   palsnt   amapl  daaign  or 

By  a  smad  anOly  (»1  9«f)) $170.00 

By  o«haf  Iban  a  vnaN  anMy 340.00 

(b)  m  addition  to  Iha  taaic  Mng  )M  m  «i  original 
application,  lor  Mng  or  lalar  praaanlatioii  o« 
sacn  ndepandani  clam  w\  awwaa  of  3: 

By  a  small  entity  (}  1  9<f)) 1700 

By  other  Itian  a  *ma(  anWy _ 34.00 

(c)  In  addMon  10  tria  taac  tUng  laviK  an  original 
applicaliarv  lor  Mng  or  later  praaantation  ol 
aact)  daim  (whether  independent  or  dependent) 
m  mcm»  o«  20  (Note  ttial  1 1  75(c)  mdicalea 
how  munpie  dependent  claima  ara  conaidered 
lor  lee  calculalion  purposeal: 

9y  a  jmall  ent«v  U  '  9(1)) 6.00 

By  other  than  a  smaC  anWy _        liOO 

(d)  ki  addAxx)  to  the  baaio  likng  faa  in  wi  original 
applK^Kion,  *  the  application  contana.  or  ia 
ainarxtod  to  contain,  a  multipla  dependent 
claim(a).  par  appHeatun: 

By  a  sinall  entity  ({  i  9(f)) _        55.00 

By  other  than  a  small  entity 110.00 

(It  ttia  additional  taaa  mmmmt  by  p«*- 
grapOa  (b).  (O  and  (d)  are  not  paid  on 
flkng  or  on  later  presentation  of  Itia 
dama  lor  wKich  ttie  additional  feea  are 
due.  ttiay  irual  ba  paid  or  ttie  daima 
carxreted  by  amendment,  pnor  to  ttia 
eKO*rat»on  o*  ttie  time  penod  set  lor 
responaa  by  the  Olfica  in  wry  nolica  ol 
lee  deliciency.) 

(e)  Surcharge  tor  filing  the  basic  filing  lea  a  oath 
or  declaration  on  a  data  later  than  the  nmg 
date  ol  the  application: 

By  a  sniall  entity  (}  1  9(0) 55.00 

By  otfier  tfian  a  small  entity 110.00 

(f)  For  filing  each  deaign  applicalloii. 

By  a  smaH  entity  (t  1.9(f)) 70.00 

By  ottier  than  a  small  entity 140.ra 

(g)  Base   lee  lor  f«ng  each  plan*  nnjMLaUuii: 

By  a  smaH  entity  (|  1.9(f)) i  lO.OO 

By  otfier  than  a  small  entity 220.00 

(h)  Basic  fee  for  filing  each  reissua  appicatkvi: 

By  a  small  entity  (}  1.9<f)) 17000 

By  oltier  itian  a  s«nal  antlly....„ 340.00 

(i)  m  addrtion  to  the  baalc  Nkig  laa  ki  a  laiaau* 
application,  for  filing  or  later  presentation  ol 
each  ndapendant  claim  which  •  in  eaceaa  ol 
the  number  ol  mdependant  clttmi  n  the  origi- 
nal patent 

By  ■  small  entity  (}  1  9(f)) 1700 

By  other  than  a  smaH  antny 34.OO 

(i)  In  addition  to  that  basic  fHing  laa  in  a  raiiwn 
application;  lor  Ming  or  later  presentation  of 
each  claim  (whettier  mdeperxJent  or  dependent) 
in  sxcaaa  ol  20  and  also  *\  sxcaaa  ol  the 
number  of  claims  m  the  ongnal  patent.  (Note 
that  1 1  75(c)  ndcates  how  multiple  dapandeoi 
claims  are  conaidafad  tor  tea  purpoiaa): 

By  a  small  entity  (f  1.9(0) 6.00 

By  oltier  than  a  sma«  entity 12.00 

(Ne«a.  lae  1 1.445  tar  internaliuiial  appli- 
cation filing  and  processing  feea). 


(35  U.S.C.  6,  41.  Ill:  Pub.  L  97-247) 


3.  Secticm  1.17  is  amended  by  revising 
paragraphs  (a)  through  (m)  to  read  as 
follows: 

S  1.17    Patent  application  proeasaing  faaa. 


(a)  Extension  lee  tor  wsponte  wrthm  first  month 
puiauani  to  1 1  I36<a>^ 

By  a  small  entity  (|  1  9(0) $28.00 

By  other  than  a  sma»  aniily 56.00 

(b)  Extanson  laa  tor  maqpiam  wWiin  sacond 
month  pursuwit  to  1 1.136(a|: 

By  a  small  entity  (J  1  9(0) - 85.00 

By  otfier  than  a  sma«  arMNy _ 170.00 

(c)  Extensnn  lee  lor  responaa  wMkn  Md<  nHnllt 
pursuant  to  J  t  I3e(a): 

By  a  small  entity  ({  1  9(f)) 195.00 

By  other  than  a  »nal  amity 390.00 

(d)  Exlanawn  laa  tar  taaituMaa  witMn  tourth  nnnVi 
pursuant  toll  136(a): 

By  a  smal  entity  (|  1.t9(0) ~ 305.00 

By  ottier  ttian  a  smaU  entity 610.00 

(e)  For  filing  a  nolics  ol  appeel  from  the  anawsnai 
to  the  Board  ol  Patent  Appeals  and  Intarlar- 
erxMs: 

By  a  smai  entity  (f  1  9(1)) — 66.00 

By  other  than  a  smaH  aaMy _ _ 1X.00 

(0  m  addition  to  the  lae  tar  nrfQ  a  noOca  ol 
appeal,  tor  Mng  a  Bnal  m  support  of'an  appeal: 

By  a  smaH  entity  (|  1  9|f))- -       65X)0 

By  other  Ifian  a  smaH  entity 130.00 

(g)  For  filmg  ■  request  for  an  oral  haanng  batara 
the  Board  ol  Patent  Appeals  an<.  Inlarlaioncaa 
in  appeal  under  35  U  S.a  134: 

By  a  small  entity  (|  1  9(0) 55i» 

8y  other  than  a  smaH  anWy _ 110.00 

(h)  For  fang  a  petition  to  the  ComaMiianaa  iMdM 
a  section  o<  this  pan  tated  bakm  wMcti  ralara 

to  tNs  paragraph  140.00 

}  1  47— for  flkng  by  other  than  tt  the  invan- 

lors  or  a  person  not  ttie  irwenlor 
1 1  48— lor  correction  ol  mventorship 
f  1.182— lor  decision  on  questions  not  speol- 

ically  prooidad  tor 
)  1.183— to  suspend  the  rulea. 
{  1.205— tor  review  ol  relusal  to  publish  a 

statutory  invention  regiatiation. 
1 1.377— lor   re>«ew  ol  dadann  refusing   to 
accept  and  record  payment  of  a  mante- 
nance  lee  filed  pnor  to  expiration  of  patent 
1 1.37B(e>— tor  reconsideration  ol  daosKxi  on 
petition  reluainf  to  accept  delayed  payment 
ol  maintenance  lee  n  expired  patent 
(  1  844(e) — tor  petition  in  an  intarference 
11.644(f) — tor  reiiuast  for  reconsideration  ol 
a  decision  on  petition  m  an  mterferanca. 
{  1  6«e(c>— for  late  filing  ol  mterfererKe  set- 
tlement agreement 
HS.I2.  5.13.  A  S.14— for  expedited  handling 

ol  foreign  fHing  license 
f  5  15 — for  changing  the  scope  ol  a  Hcanse 
{  5.25 — tor  retroactive  license. 
(i)  For  filing  a  petikon  to  ttie  Commissioner  uixler 
a  section  ol  ttus  part  listed  below  which  refers 

to  tins  paragraph 72.00 

{1.12— lor  accaai  to  an  aasignment  raoont 
{  1  14— for  accaaa  to  an  application. 
}  1  56 — lor  entry  ol  lata  pnonty  papers. 
}  1  102— to  maita  application  special. 
}  1.103 — to  suspend  action  m  application 
J  1  1 77— lor  divisional  reissues  lo  issue  sepa- 
rately 
( 1312— tor   amendment   altar   payment   ol 

issue  too. 
i1.3tOi— m  witfKliaw    an    application    from 

1 1.314 — to  defer  ssuance  of  a  patent 

{  1.334- for  patent  to  issue  to  assignee,  as- 

aignmant  recorded  lata. 
{  1 .666(b)— tor  access  to  interfarerx:e  settle- 
ment agreement 
(0  For  filing  a  petition  to  institute  a  puMc  uaa 

proceettng  under  J  1.292 _....      860.00 

(k)  For  procssamg  an  applicalion  fHed  with  a 
specification     m     a     norvEnglish     language 

(5 '52(d)) 26.00 

(I)  For  fHing  a  petition  (1)  tor  the  revival  d  an 
unavoidably  abandoned  applicabon  under  35 
use.  133,  or  371  or  (2)  tor  delayed  payment 
of  tha  isaua  fee  under  35  U.SC.  151: 

By  a  smaH  entity   (}  1, 9(0) _...        28.00 

By  other  ttian  a  small  entity 56.00 
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(m)  Fof  titing  a  pMbon  (1|  lof  ravtvil  of  an 
ufwiientionally  abandoned  application  or  (2)  lor 
the  unmtentonally  Mayed  payment  ot  Hie  lae 
for  <ssuir<g  a  patent 

By  a  imill  entity  (|  1  ^9ml 200.00 

By  olfier  than  a  small  entity 960.00 


(35  use.  6.  41. 157.  376:  Pub.  L.  97-247) 

4.  Section  1.18  is  revised  to  read  as 
follows: 

§  1.10    Patent  Issim  fe«r 

(a)  Issue  fee  for  issuing  eac^  ongirtal  or  reissue 
patent,  except  a  design  or  ptant  patent: 

By  a  small  enWy  (5  1  9(f)) - _ $280.00 

By  ottier  then  a  small  en«y 560.00 

(b)  Issue  lee  lor  issuing  a  design  pttmit 

By  a  small  entity  (}  1  9(f)) 10000 

By  other  then  a  sman  entity 200.00 

(cl  Issue  lea  lor  ccumg  a  plarM  paMnt 

By  a  small  enMy  (|  y  9(1)) 140.00 

By  other  »ian  a  smaN  enMy - 260.00 


(35  U.S.C.  6.  41,  Pub.  L  97-247) 

5.  Section  1.19  is  amentjed  by  revising 
paragraphs  (a)-(c).  (e)  and  (f).  and  by 
adding  new  paragraphs  (a)(7)  and  (h) 
through  (i)  to  read  as  follows: 

§  1.19    Document  supply  i—. 

The  Patent  and  Trademark  Office  will 
supply  copies  of  the  following 
documents  upon  payment  of  the  fees 
indicated: 

(a)  UfKertified  copies  ol  Office  documents: 

(1|  Pnnted  copy  of  a  patent,  including  • 
design  patent,  statutory  invention  registra- 
tion, or  defensive  publication  document 
eicept  color  plant  patent  or  eotot  statutocy 
ii>ven*(»(»gi»tra1ion $1.S0 

(2)  Pnnted  copy  of  a  plant  patent  or  statutory 
invention  registration  iri  color 6.00 

(3)  Copy  ol  patent  application  as  filed 9.00 

(4)  Copy  of  patent  file  wrapper  and  contents. 

per  ?00  pages  or  a  Iractior  thereof 75.00 

(5)  Copy  of  Office  records,  except  as  other. 

wise  provided  in  thus  section,  per  page 50 

(6)  Microfiche  copy  of  microfiche,  per  micro- 
Ik^  .50 

(7)  Copy  of  patent  assignment  record 1  50 

(b|  Certified  copies  ol  Oltice  documents 

(1)  For  certifying  Office  records,  per  carMi- 

cate 3-00 

(2)  For  a  search  of  assignment  reconls,  ab- 
stract of  title  and  certification,  per  patent  12  00 

(cl  Subscnption  services 

(1)  Subscnption  orders  for  pnnted  copies  of 
patents  as  issued,  annual  service  charge 

for  entry  of  order  and  ten  subclasses 7  00 

(2)  For  annuel  subscnption  to  each  additional 
subclass  in  addition  to  tf>e  tan  covered  by 
the  fee  under  paragraph  (c)(1)  of  this  sec- 
lion,  per  subclass 70 

(el  List  of  patents  m  subclass 

(1)  For  list  of  all  United  States  patents  and 
statutory  invention  registrations  in  a  sub- 
class, per  t(X)  numbers  or  fraction  thereof  1  00 

(2)  For  list  of  United  States  patents  and 
statutory  invention  registrations  m  a  sub- 
class limited  l>y  date  or  number,  per  50 
numbers  or  traction  thereof 1  00 

(f)  Microfictie  copy  ol  patent  file  record 6.00 

(h)  Uncertified  copy  of  a  non-United  Stales  patent 

document  per  document  10  00 

(i)  To  compare  and  certify  copies  made  from 
Patent  and  Trademark  Office  records  but  not 
prepared  by  the  Patent  and  Trademark  Office, 
per  copy  of  document  SCX) 

(l)  Additional  filing  receipts 

Duplicate  14  00 

Corrected  due  to  applicant  error 14.00 


(3SU.S.C.  6.  41.157) 


6.  Section  1.20  is  amended  by  revising 
paragraphs  (a)-(l)  to  read  as  follows: 

§  1.20    Post-Issuance  fees. 


(•)  For  provKtng  a  carMcale  of  correction  of 
applicants  mistake  ({  1  323) S2900 

(b)  Petition  lor  correction  of  mventorsltip  m  patefit 

(9  1-324) 14a00 

(c)  For    ikng    ■    requaM    lor    reeiiemintton 

C  1  510(a)) 1.770.00 

(d)  For  filmg  each  statutory  djtdaiiiiar  (f  1.321): 

By  a  small  entity  (J  1  9(1)) 26.00 

By  other  than  a  small  eiiwy 96.00 

(e|  For  maintaining  an  ongmal  or  reissue  palant 
eicapl  a  design  or  plant  patent  based  on  an 
application  hied  on  or  after  Oecember  12.  tJOO 
and  before  August  27.  1982.  m  force  beyond  4 
years,  the  lee  K  due  by  tfwee  years  and  sn 
months  atlar  the  ongmal  grant 235.00 

(f)  For  maintairwig  an  original  or  reosue  patent. 
except  a  design  or  plant  patent,  based  on  an 
application  filed  on  or  after  December  12.  1980 
and  belore  August  27  1982.  in  force  beyond  8 
years    ttie  fee  is  due  by  seven  years  and  six 

months  altar  »e  original  grant 445.00 

(g)  For  maintaining  an  oAginal  or  reissue  patertL 
except  a  desigri  or  plant  paiem  based  on  an 
application  filed  on  or  after  December  12.  1980 
aixl  before  Auguet  27.  1962.  m  lorce  beyond  12 
years,  tfie  lee  is  due  by  eleven  years  and  an 

months  after  the  ongmal  grant _      670.00 

(h)  For  maintairwig  an  onginal  or  ressue  patent. 
except  a  design  or  plant  patent,  based  on  an 
application  tHed  on  or  after  August  27.  1962.  in 
lorce  beyond  4  years,  the  lae  ■  due  by  three 
years  and  six  months  after  tt\&  original  grant 

By  a  small  entity  (§  1  9(f)) 225.00 

By  other  than  a  small  entity 490.00 

(i|  For  maintaining  an  original  or  rerssue  palant 
except  a  design  or  plant  patent  tiased  on  an 
application  filed  on  or  after  August  27.  1982.  m 
force  beyorx)  8  years,  ttie  fee  is  due  by  seven 
years  and  six  morxfis  after  the  ongmal  grant 

By  a  small  enwy  (5  1  9(f)) 445.00 

By  other  than  a  small  entity 890.00 

(j)  For  maintair«ng  an  ongmal  or  rsasue  patent, 
except  a  design  or  plant  patent  basad  on  an 
application  filed  on  or  after  August  27.  1962,  m 
force  beyond  12  years,  ttie  fee  is  due  by  eleven 
years  arxl  aavionths  after  the  ongmal  grant 

By  a  small  entrty  ($  1.9(f)) 670.00 

By  other  than  a  small  entity 1.340.00 

(k|  Surcharge  lor  paying  a  maintertarx^  lee  during 
tf>e  6-mon1h  grace  period  foltowing  the  eupva- 
tion  of  three  years  and  six  months,  seven  years 
and  sn  months,  and  eleven  (HH  and  six 
months  afta*  'the  date  of  the  a»tM  grant  of  a 
patent  based  on  an  application  tiled  on  or  after 
Ocember    12.    1980   and   before   August   27. 

1982 11000 

(I)  Surcharge  for  paying  a  mamtenance  fee  durmg 
ttie  6-month  grace  period  following  tfie  expira- 
tion of  three  years  and  six  monttis.  seven  years 
and  SIX  months,  and  eleven  years  and  six 
months  after  the  date  o<  tfie  original  grant  of  a 
patent  based  on  an  application  filed  on  or  after 
August  27.  1982 

By  a  small  entity  (§  1  9(f)) 55.00 

By  other  than  a  small  entity 110.00 


(35  U.S.C.  6.  41.  302:  Public  Laws  96-517.  97- 
247.  98-622) 

7,  Section  1,21  is  amended  by  revising 
paragraphs  [a]  through  (i),  and  (k).  and 
adding  a  new  paragraph  (m)  to  read  as 
follows: 

§  1.21    Miscellaneous  fees  and  charges. 

The  Patent  and  Trademark  Office  has 
established  the  following  fees  for  the 
services  indicated: 


(a)  Registration  of  attorneys  and  agents 

(1)  For  admission  to  examinaior  •"  registra 
tion  to  practice,  fee  payable  upon  applica- 
tion S25000 

(2)  On  registration  to  practice 8100 

(3)  For  remslatement  to  practice - 900 


of  good  stamtng  as  an 


(4)  For  certificate 
aUomey  or— 

agent 

Suitable  for  traNiin^ ^„ „ 

(5)  For  review  cH  a  decson  of  Hie  Ovector  of 
Enroamem  and  Oiacipkne  under  |  I0.2tc)— 

(6)  For  requesting  regraitng  o<  an  eianima- 
*on  under  }  10  7(c) - 


reaataang  a  dapoail 


(b) 

(1)  For  etiabtahmg  or 
account - - - 

(2)  Service  chaige  lor  eech  montM  ^tft  the 
balance  al  the  end  ol  »e  month  ■  beloa 
$1.000 - - _ 

(3)  SerMce  chatige  lor  each  itionlh  taban  Sia 
balance  at  ttie  end  ol  the  montt  is  batoar 
S300  lor  reslncted  subscnption  depoed  ac- 
counts used  exclusively  lor 
order  ol  patent  copies  as  aiued 

(c)  D<scK>sure  document    For  Rkng  a 
document  — — _ „ — 

(d)  DelNeiy  bOK  Local  dainafy  boa  lanlriL  par 
annum _ 

(e)  Inlemational-type  search  rapoili.  For  prepaiwig 
an  mtemational-type  search  report  at  an  mer- 
national  type  search  ntade  at  the  ame  ol  lite 
brsl  action  on  the  merits  n  a 


(f)  Search  ol  (Moe  nacortla:  For  laaicbiiig  Pmtrt 
and  Trademark  Omce  lanjrils  tor  piffpoaaa  not 
olhannin  specified,  per  one-ban  hour  or  fcac- 


(g)  CopiShare  card  Coat  par  ogpy 

(h)  Racontng  ol  documattia: 

(1)  For  recording  each  assignment  agree- 
ment or  ottwi  paper  relating  to  the  property 

m  a  patent  or  appkcabon _ _ 

(2J  Mhere  a  doa«neni  to  be  raooided  laider 
paragraph  (hHi|  of  (ha  secbon  lalafa  to 
more  than  one  patent  or  appicalian  .  tor 

each  addMKKial  petent  or  iifintr  aliaii 

(i)  Publication  m  Offiaal  Gazelle  For  pU)kcahon 
m  the  Othcml  Garetle  of  a  nobce  ol  the  avai- 
ability  of  an  appkcabon  or  a  patent  tor  I 
or  sale,  each  application  or  patent .._ 


10  00 
8800 

9200 

9200 

6.00 

20jOO 

2000 
4300 

2B.00 


i*JOO 

eao 


700 


iao 


7.00 


20.00 


tM  For  Items  arxl  sarvcas.  that  the  Coramaspner 
fmds  may  be  sxjpliea.  lor  allien  leea  are  not 
specified  by  statute  or  by  Iha  part  such 
charges  as  may  be  deteinwied  t>y  (he  Comns- 
sioner  with  respect  to  each  such  Mem  or  serwoe  . 

(m)  For  processing  each  check  returned  "latpair 

by  a  bank — _ 

'  Actual  cost 
(35  IJS.C.  6.  41) 

8.  Section  1.24  is  proposed  to  be 
revised  to  read  as  follows: 

§  1.24    Cot^MfW. 

Coupons  in  denominations  of  one 
dollar  for  the  purchase  of  trademark 
registrations  and  one  dollar  and  fifty 
cents  for  the  purchase  of  patents, 
designs,  defensive  publications,  and 
statutory  invention  registrations  are  sold 
by  the  Patent  and  Trademark  Office  for 
the  convenience  of  the  general  public: 
these  coupons  may  not  be  used  for  any 
other  purpose.  The  one  dollar  coupons 
are  sold  individually  arid  in  books  of  50 
with  stubs  for  record  for  $50  and  the  one 
dollar  and  fifty  cent  coupons  are  sold 
individually  and  in  books  of  50  with 
stubs  for  record  for  $75.  These  coupons 
are  good  until  used:  they  may  be 
transferred  but  cannot  be  redeemed. 

(35  U.S.C.  6) 

9,  Section  1.25,  paragraph  (a),  is 
revised  to  read  as  follows: 
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§1^    Deposit  accounts. 

(a)  For  the  convenience  of  attorneys, 
and  the  general  public  in  paying  any 
fees  due,  in  ordering  services  offered  by 
the  Office,  copies  of  records,  etc., 
deposit  accounts  may  be  established  in 
the  Patent  and  Trademark  Office  upon 
payment  of  the  fee  for  establishing  a 
deposit  account  (5  1.21(b)(1)).  A 
minimum  deposit  of  $1,000  is  required 
for  paying  any  fees  due  or  in  orderii\g 
any  services  offered  by  the  Office. 
However,  a  minimum  deposit  of  $300 
may  be  paid  to  establish  a  restricted 
subscription  deposit  account  used 
exclusively  for  subscription  order  of 
patent  copies  as  issued.  At  the  end  of 
each  month,  a  deposit  accoimt 
statement  will  be  rendered.  A 
remittance  must  be  made  promptly  upon 
receipt  of  the  statement  to  cover  the 
value  of  items  or  services  charged  to  the 
account  and  thus  restore  the  account  to 
its  established  normal  deposit.  An 
amount  sufficient  to  cover  all  fees, 
services,  copies,  etc..  requested  must 
always  be  on  deposit.  Charges  to 
accounts  with  insufficient  funds  will  not 
be  accepted.  A  service  charge 
(S  1.21(b)(2))  will  be  assessed  for  each 
month  that  the  balance  at  the  end  of  the 
month  is  below  $1,000.  For  restricted 
subscription  deposit  accounts,  a  service 
charge  (§  1.21(b)(3))  will  be  assessed  for 
each  month  that  the  balance  at  the  end 
of  the  month  is  below  $300. 

•  •        •        •        • 

(35  U.&C.  6) 

10.  Section  1.26  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

S1-26    Refunds. 

*  •         «         •         « 

(c)  If  the  Commissioner  decides  not  to 
institute  a  reexamination  proceeding,  a 
refund  of  $1,300  will  be  made  to  the 
requester  of  the  proceeding. 
Reexamination  requesters  should 
indicate  whether  any  refund  should  be 


made  by  check  or  by  credit  to  a  deposit 
account. 

(35  U.S.C.  6, 41) 

11.  Section  1.53  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

§1.53    Serial  number,  filing  date,  and 
completion  of  application. 
•         •         •         •         . 

(c)  If  any  application  is  filed  without 
the  specification  or  drawing  required  by 
paragraph  (b)  of  this  section,  applicant 
will  be  so  notified  and  given  a  time 
period  with  which  to  submit  the  omitted 
specification  or  drawing  in  order  to 
obtain  a  filing  date  as  of  the  date  of 
filing  of  such  submission.  If  the  omission 
is  not  corrected  within  the  time  period 
set,  the  application  will  6e  returned  or 
otherwise  disposed  of;  the  fee,  if 
submitted,  will  be  refunded  less  a  $15.00 
handling  fee. 

•  »        •        •        « 

12.  Section  1.297,  paragraph  (b),  is 
revised  to  read  as  loUows: 

§  1.297    Publication  of  statutory  invention 
registration. 

•  •        •        ♦        • 

(b)  Each  statutory  invention 
registration  published  will  include  a 
statement  relating  to  the  attributes  of  a 
statutory  invention  registration.  The 
statement  will  read  as  follows: 

A  statutory  invention  registration  is 
not  a  patent.  It  has  the  defensive 
attributes  of  a  patent  but  does  not  have 
the  enforceable  attributes  of  a  patent. 
No  article  or  advertisement  or  the  like 
may  use  the  term  patent,  or  any  term 
suggestive  of  a  patent,  when  referring  to 
a  statutory  invention  registration.  For 
more  specific  information  on  the  rights 
associated  with  a  statutory  invention 
registration  see  35  U.S.C.  157. 

(35  U.S.C.  6, 157) 
13.  Section  1.445  is  amended  by 


revising  paragraph  (a)  to  read  as 
follows: 

§  1.445    International  application  filing  and 
processing  fees. 


W  Ttw  toMowmg  fees  and  charge*  ««  astat>- 
,  ll*«d  by  the  Patent  and  Trademei*  Ctfice 
I  under  lt)e  euthorty  01  35  U.S.C.  376: 

(1)  A  tranwnttat  to*  (•**  US.C.  361(d)  end 

PCT  Rute  14) $17000 

(2)  A  search  fee  (see  35  U.S.C.  361(d(  and 
PCT  Rule  16)  where: 

(i)  No  corresponding  pnor  UnMed  States 
nalk)n«  appHcalion  inth  •*•  hM  twen 
•*•<• - 420  00 

(«)  Corresponding  pnor  United  States  na- 
Iwnal  application  with  toe  has  (joen 
•"^l 250.00 

(3)  A  supplemental  search  fee  when  required 
(see  PCT  Aft  I7(3)(a)  and  PCT  Ruto  40.2), 

per  additional  invention 14000 

(4)  The  national  fee.  that  is.  the  armunl  set 
forth  as  the  filmg  tee  under  J 116  (a) 
through  (d)  credited.  »  requested  at  the 
time  of  filing,  tjy  an  amount  of  $170.00 
wtiere  an  international  search  fee  as  re- 
OJired  by  paragraph  (a)(2)(i)  of  this  section 
has  been  paid  on  the  corresponding  mtar- 
nationa/  application  to  the  Ur«ted  States 
Patent  and  Trademarli  Office  as  an  Interna- 
tional Searching  Auttyxity  Only  one  such 
credit  is  permitted  based  on  a  single  mtar- 
national  search  lee 

(5)  Surcharge  for  filing  the  national  fee  or 
oath  or  declaration  later  than  20  months 
from  ttie  pnonty  date: 

By  a  small  entity  ({  1  9(0) „..       55.00 

By  other  than  a  small  entity  .„ 110.00 

(6)  For  filing  an  English  translation  01  an 
international     application     later     ttian     20 

months  after  tlie  pnonty  date  (S  1.61(b)) 2600 


(35  U.S.C.  6,  378) 

14.  Section  1.446  is  amended  by 
removing  paragraph  (b): 

§  1.446    Refund  of  international  application 
filing  and  processing  fees. 
•         •         •         •         » 

(b)  [Reserved] 
(35  U.S.C.  6,  376) 

Dated:  July  31, 1985. 
Donald  J.  Quigg, 

Acting  Commissioner  of  Patents  and 
Trademarks. 

[FR  Doc.  85-18720  Filed  8-5-85;  8:45  am) 
Buxma  cooE  3sio-i«-m 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
SO  CFR  Part  20 

Migratory  Bird  Hunting  Regulations  on 
Federal  Indian  Reservations,  Indian 
Territory,  and  Ceded  Lands 

agency:  U.S.  Fish  and  Wildlife  Service, 
Interior. 

ACnON:  Supplemental  proposed  rule. 

summary:  This  document  supplements 
proposed  rulemakings  published  in  the 
Federal  Register  on  June  4. 1985  (50  FR 
23459-23470  and  particularly  50  FR 
23467-23468),  that  relate  to  establishing 
migratory  bird  hunting  regulations  on 
Federal  Indian  reservations,  Indian 
Territory,  and  ceded  lands  for  the  1985- 
86  hunting  season.  These  seasons  will 
commence  on  September  1, 1985. 

The  Service  annually  prescribes 
migratory  bird  hunting  regulation 
frameworks  to  the  States.  This  proposed 
rule  prescribes  hunting  regulations  to  be 
established  for  certain  tribes  on  Federal 
Indian  reservations,  Indian  Territory, 
and  ceded  lands  in  the  1985-86  hunting 
season.  These  proposed  regulations 
contain  no  information  collections 
subject  to  Office  of  Management  and 
Budget  review  under  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  The  comment  period  for  these 
proposed  regulations  will  end  on  August 
17, 1985.  The  Service  will  consider 
proposals  from  additional  tribes  with 
reserved  hunting  rights  until  that  date. 
Comments  and  suggestions  regarding 
the  proposed  guidelines  for  establishing 
migratory  bird  hunting  regulations  for 
Indian  tribes  and  on  the  draft 
environmental  assessment  on  the 
subject  also  will  be  accepted  through 
August  17, 1985. 

ADDRESS  COMMENTS  TO:  Director  (FW/ 
MBMO).  U.S.  Fish  and  Wildlife  Service, 
Department  of  the  Interior,  Room  536. 
Matomic  Building,  Washington,  D.C. 
20240.  Comments  received  on  these 
proposed  late  season  frameworks  will 
be  available  for  public  inspection  during 
normal  business  hours  in  Room  536. 
Matomic  Building.  1717  H  Street.  NW., 
Washington,  D.C.  The  Service's 
biological  opinions  resulting  from  its 


consultation  under  Section  7  of  the 
Endangered  Species  Act  are  available 
for  public  inspection  in  or  available 
from  the  Office  of  Endangered  Species 
and  the  Office  of  Migratory  Bird 
Management,  U.S.  Fish  and  Wildlife 
Service,  Department  of  the  Interior, 
Washington.  D.C.  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rollin  D.  Sparrowe,  Chief,  Office  of 
Migratory  Bird  Management.  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  Washington,  D.C.  20240  (202- 
254-3207). 

SUPPLEMENTARY  INFORMATION:  The 

Migratory  Bird  Treaty  Act  of  July  3, 1918 
(40  Stat.  755:  U.S.C.  703  et  seq.)  as 
amended,  authorizes  and  directs  the 
Secretary  of  the  Interior,  having  due 
regard  for  the  zones  of  temperature  and 
for  the  distribution,  abundance, 
economic  value,  breeding  habits,  and 
times  and  lines  of  flight  of  migratory 
game  birds  to  determine  when,  to  what 
extent  and  by  what  means  such  birds  or 
any  part,  nest  or  egg  thereof  may  be 
taken,  hunted,  captured,  killed, 
possessed,  sold,  purchased,  shipped, 
■carried,  exported  or  transported. 

In  the  June  4,  1985,  Federal  Register 
(50  FR  23459-23470  and  particularly 
23467-23468).  the  Service  proposed 
revised  guidelines  for  migratory  bird 
hunting  regulations  on  Federal  Indian 
reservations.  Indian  Territory,  and 
ceded  lands.  The  guidelines  would 
replace  proposed  criteria  published  in 
'  the  March  23, 1984,  Federal  Register  (49 
FR  11125-11126).  The  revised  guidelines 
were  prepared  in  response  to  tribal 
requests  for  recognition  of  their  reserved 
hunting  rights,  and  in  some  cases, 
recognition  of  their  wildlife  management 
authority  to  regulate  hunting  by  both 
tribal  and  non-tribal  members. 

The  proposed  guidelines  address  three 
types  of  situations  that  were  identified 
in  tribal  requests  and  reflect  the  nature 
of  tribal  hunting  rights,  the  interest  in 
exercising  these  rights,  and  the  degree  of 
tribal  wildlife  management  authority. 
The  guidelines  include  possibilities  for: 
(1)  On-reser\'ation  hunting  (including 
Indian  Territory),  by  both  tribal  and 
non-tribal  members,  with  hunting  by 
non-tribal  members  to  take  place  within 
Federal  frameworks  but  on  dates 
different  from  those  selected  by 
surrounding  State(s);  (2)  on-reservation 
hunting  (including  Indian  Territory)  by 


tribal  members  only,  outside  of  usual 
Federal  frameworks;  and  (3)  off- 
reservation  hunting  by  tribal  members 
on  ceded  lands,  outside  of  usual 
framework  dates  and  season  length, 
with  some  added  flexibility  in  daily  bag 
and  possession  limits.  In  all  cases,  the 
regulations  established  under  the 
proposed  guidelines  would  have  to  be 
consistent  with  the  closed  season 
requirement  mandated  by  the  1916 
Migratory  Bird  Treaty  with  Canada. 

The  Service  requested  comments  on 
the  proposed  guidelines  and  on  a  draft 
environmental  assessment  that 
evaluates  their  likely  impacts.  The 
Service  also  indicate  the  intention  to 
establish  special  regulations  for  some 
tribes  in  the  1985-86  hunting  season. 
Tribes  that  desired  special  seasons  were 
asked  to  submit  a  proposal  that  included 
details  on  anticipated  harvest,  methods 
that  would  be  used  to  monitor  harvest, 
steps  that  would  be  taken  to  limit 
harvest  where  it  could  be  shown  that 
failure  to  do  so  would  impact  seriously 
on  the  resource,  and  tribal  capabilities 
to  establish  and  enforce  migratory  bird 
hunting  regulations. 

Generally,  the  Service  believes  that 
the  guidelines,  when  made  final,  will 
provide  appropriate  flexibility  for  Indian 
tribes  to  exercise  their  reserved  hunting 
rights,  and  that  safeguards  make  it 
unlikely  that  adoption  of  the  new 
criteria  will  adversely  impact  the 
population  status  of  migratory  birds. 

Review  of  Comments  Received  on 
Proposed  Guidelines  and  Draft 
Environmental  Assessment 

Indian  Comments 

Five  Indian  tribes,  bands,  and  Indian 
organizations  commented  on  the 
proposed  revised  guidelines.  Four  of 
them  had  responded  earlier  to  the  initial 
guidelines  that  were  published  in  the 
March  23. 1984.  Federal  Register  (49  FR 
11125-11126),  and  their  comments  were 
considered  in  developing  the  revised 
guidelines  published  June  4. 1985. 

1.  Penobscot  Indian  Nation,  Old  Town, 
Maine 

Comments:  In  a  June  25. 1985.  letter. 
Mr.  Tim  Lukas.  Wildlife  Biologist  for  the 
Penobscot  Nation,  pointed  out  that  the 
Maine  Indian  Claims  Settlement  Act 
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granted  the  tribe  reserved  hunting  rights 
in  all  of  its  Indian  Territory,  including 
newly  acquired  Trust  lands,  as  well  as 
on  its  reservation.  For  this  reason,  the 
tribe  requested  that  the  guideline 
relating  to  on-reservation  hunting  by 
tribal  members  be  amended  to  include 
Indian  Territory.  In  earlier 
correspondence,  he  stated  that  the  tribe 
has  full  management  authority  for 
hunting  by  both  tribal  and  non-tribal 
members  on  Indian  Territory. 

Mr.  Lukas  agreed  that,  for  the  most 
part,  the  guidelines  will  provide 
appropriate  flexibility  for  Indian  tribes 
to  exercise  their  reserved  hunting  rights. 
However,  he  questioned  proposed 
restrictions  requiring  seasons  for  non- 
tribal  members  to  be  within  annual 
Federal  frameworks,  and  he  indicated 
that  Federal  frameworks  should  be 
changed  in  response  to  tribal  requests  if 
supporting  data  indicate  that  the 
changes  are  biologically  justifiable. 

The  letter  also  included  a  proposal  for 
hunting  regulations  that  differ  for  tribal 
and  non-tribal  members,  as  will  be 
described  later  in  this  document. 

Response:  The  Service  does  not  object 
to  amending  the  guideline  regarding 
hunting  by  tribal  members  on- 
reservation  to  include  Indian  Territory. 

The  Service  will  consider  tribal 
requests  for  changes  in  Federal 
frameworks,  when  requests  are  fully 
supported  by  data  that  document  that 
the  proposed  changes  will  not  result  in 
an  increased  harvest  that  would  have  an 
adverse  impact  on  the  population  status 
of  a  particular  migratory  bird  species. 

2.  Shoshone-Bannock  Tribes,  Fort  Hall 
Indian  Reservation,  Fort  Hall,  Idaho 

Comments:  In  a  letter  dated  June  27, 
1985,  Mr.  Dan  M.  Christopherson,  Tribal 
Wildlife  Biologist,  stated  that  waterfowl 
seasons  for  non-Indians  and  non-tribal 
members  on  the  reservation  now  are  the 
same  as  for  the  State  of  Idaho  but 
indicated  that  the  tribes  would  support 
the  guideline  that  might  permit  hunting 
regulations  different  from  those  selected 
by  the  State.  The  letter  also  inquired  if 
the  tribes  have  authority  over  non-tribal 
members  who  hunt  on  deeded  lands  on 
the  reservation.  At  present.  The  State 
assumes  enforcement  responsibility 
over  non-tribal  members  hunting  on 
these  lands.  Mr.  Christopherson  pointed 
out  that  tribal  members  hunt  waterfowl 
mainly  for  subsistence  use  only  and  that 
they  do  so  at  all  times  of  the  year.  He 
indicated  that  the  tribal  harvest  is  much 
smaller  than  the  harvest  by  non-tribal 
members,  that  the  tribes  woud  like  to 
keep  their  traditional  bag  limits  and 
seasons  and  are  opposed  to  the  revised 
guidelines  regarding  huntitig  by  tribal 
members  only  on  reservation  land.  Mr. 


Christopherson  also  indicated  that  their 
treaty  with  the  United  States 
Government  grants  tribal  members  off- 
reservation  hunting  rights  that  are  not 
restricted  to  ceded  lands.  He  also  raised 
concerns  about  the  effects  that  the 
proposed  guidelines  might  have  on  fish 
and  game  codes  already  in  effect  on 
Federal  Indian  reservations  and 
inquired  if  other  tribes  in  the  Pacific 
Northwest  had  received  copies  of  the 
proposed  guidelines. 

Response:  The  proposed  guideline 
that  would  permit  hunting  regulations 
for  non-tribal  members  that  differed 
from  State  regulations  would  apply  only 
in  cases  where  a  tribe  has  gained  full 
wildlife  management  authority  through  a 
court  decision  or  statute,  or  where  the 
State(s)  in  which  the  reservation  is 
located  has  no  objection.  The  Shoshone- 
Bannock  Tribes  may  not  have  this 
authority.  Regardless,  the  Service  notes 
that  the  tribes  have  a  major  successful 
hunting  program  for  non-tribal  members 
on  the  reservation,  and  that  the  tribes 
should  be  cautious  about  considering 
changes  in  hunting  regulations  that 
might  have  an  adverse  impact  on  the 
resource  and  on  subsequent  revenues 
generated  by  the  hunting  program. 

In  regard  to  jurisdiction  over  non- 
tribal  hunters  on  deeded  lands,  the 
Service  notes  that  Federal  courts  have 
ruled  that  non-tribal  members  hunting 
on  lands  owned  by  non-Indians  within 
reservation  boundaries  are  subject  to 
State  regulatory  authority. 

The  Service  acknowledged  in  the  June 
4, 1985,  Federal  Register  (50  FR  23459) 
that  the  question  of  special  migratory 
bird  hunting  regulations  for  Indians  is 
complex  and  that  the  proposed 
guidelines  might  not  cover  all  situations. 
The  treaty  with  the  Shoshone-Bannock 
Tribes  that  addresses  extensive  off- 
reservation  hunting  may  be  a  case  in 
point.  The  Service  also  recognizes  that 
some  Indian  tribes  by  long-standing 
tradition,  hunt  waterfowl  over  an 
extended  period  of  time.  However,  the 
Service  does  not  believe  that  harvest 
throughout  the  year  is  appropriate  for 
the  conservation  of  the  migratory  bird 
resource,  and  explicit  language  in  the 
1916  Migratory  Bird  Treaty  with  Canada 
permits  a  hunting  season  only  between 
September  1  and  March  10  (except  for 
certain  States  bordering  the  Atlantic 
Ocean,  where  seasons  on  hunted 
shorebirds  must  be  between  August  15- 
February  1).  The  Service  lacks  authority 
to  act  in  a  manner  contrary  to  the 
Canadian  treaty,  and  it  cannot  authorize 
a  year-round  tribal  hunting  season  for 
migratory  birds. 

Finally,  the  Service  acknowledges  that 
many  tribes  did  not  receive  notice  of  the 
earlier  guidelines  that  were  published  in 


the  Federal  Register  on  March  23. 1984 
(49  FR  11125-11126).  However,  all  tribes 
that  wrote  the  Service  regarding  the 
preliminary  guidelines  were  mailed 
copies  of  the  June  4. 1985.  guidelines  and 
the  draft  environmental  assessment,  in 
addition,  other  tribes  on  Federal  Indian 
reservations  were  notified  of  the  revised 
guidelines  by  the  Service's  regional 
offices  and  by  the  Bureau  of  Indian 
Affairs. 

3.  White  Earth  Tribal  Council.  White 
Earth.  Minnesota 

Comments:  In  a  June  27, 1985  letter. 
Mr.  Dwight  Wilcox.  Reservation 
Biologist,  did  not  comment  direcUy  on 
the  proposed  guidelines  but  stressed 
that  the  reservation  was  established  by 
treaty  and  that  reserved  hunting  rights 
have  been  upheld  in  recent  years  by 
State  and  Federal  courts.  Mr.  Wilcox 
stated  that  the  Tribal  Council  has  sole 
responsibility  to  regulate  hunting  by 
tribal  members.  He  indicated  that  the 
tribe's  conservation  department  has 
been  monitoring  tribal  harvest  and  will 
adjust  regulations  as  necessary.  Mr. 
Wilcox  included  proposed  migratory 
bird  hunting  regulations  for  the  1985 
season  and  suggested  that  a 
memorandum  of  agreement  between  the 
tribe  and  the  Service  may  be 
appropriate. 

Response:  The  Service  concurs  that  an 
agreement  with  the  Tribal  Council 
would  be  desirable  and  will  request  to 
consult  with  tribal  officials  in  the  near 
future  regarding  their  proposed  1985 
hunting  regulations. 

4.  Great  Lakes  Indian  Fish  and  Wildlife 
Commission.  Odanah.  Wisconsin 

Comments:  Mr.  David  J.  Siegler. 
Attorney  and  Policy  Analyst  for  the 
Commission,  wrote  the  Service  on  June 
27. 1985,  in  regard  to  the  proposed 
guideline  dealing  with  off-reservation 
hunting  on  ceded  lands.  The 
Commission  also  submitted  a  proposal 
for  a  special  migratory  bird  hunting 
season  in  1985  on  ceded  lands  in 
Wisconsin.  Mr.  Siegler  generally 
supported  the  proposed  guideline  for 
tribal  hunting  on  ceded  lands,  but  he 
raised  a  number  of  questions  and 
concerns  regarding  the  manner  in  which 
the  Service  should  consult  with 
Commission  and  State  officials  and  the 
procedures  to  be  followed  in 
establishing  hunting  regulations  for 
tribal  members.  The  Ser\'ice's  reponse  lo 
Mr.  Siegler's  comments  is  included  later 
in  this  document. 
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5.  Mille  Lacs  Band  of  Chippewa  Indians, 
Vineland.  Minnesota 

Comments:  On  June  28, 1985.  Mr.  Don 
Wedll.  Commissioner  of  Natural 
Resources,  wrote  the  Service  and 
requested  changes  in  the  proposed 
guidelines  that  deal  with  tribal 
members.  In  essence.  Mr.  Wedll 
requested  that  the  restriction  of  reserved 
hunting  rights  to  tribal  members  only  be 
broadened  to  include  any  Indian  hunting 
under  the  jurisdiction  of  a  band  or  tribe. 
Mr.  Wedll  also  requested  that  the 
request  by  the  Great  Lakes  Indian  Fish 
and  Wildlife  Commission  for  a  special 
hunting  season  on  ceded  lands  in 
Wisconsin  be  expanded  to  include  all 
territory  ceded  by  Chippewa  Indians  in 
1837.  A  request  also  was  made  to  delete 
the  word  "special"  as  it  applies  to 
Indian  hunting  regulations  and  to 
substitute  "agreement"  for  "proposal". 

Response:  The  intent  of  the  June  4. 
1985,  guidelines  is  to  accommodate 
tribes  that  have  recognized  reserved 
hunting  rights.  The  guidelines  do  not 
apply  to  Indians  who  are  not  members 
of  a  Federally-recognized  tribe  or  to 
tribal  members  who  might  *vish  to  hunt 
on  the  reservation  of  an  entirely 
different  group.  The  Service  believes 
that  these  Indians  should  be  subject  to 
the  same  regulations  as  non-Indians. 
However,  the  Service  would  not  object 
to  members  of  one  Chippewa  band  in 
Minnesota  hunting  on  another  Chippewa 
reservation  in  the  State,  or  to  members 
of  Chippewa  bands  or  tribes  in 
Michigan,  Minnesota,  or  Wisconsin  who 
are  included  under  the  treaties  of  1837 
end  1842.  from  hunting  on  all  Chippewa 
Federal  Indian  reservations  in  the  3 
States,  provided  this  is  acceptable  to  the 
bands  and  tribes.  On-reservation 
hunting  regulations  for  tribal  members 
should  apply  to  their  trust  lands  only  if 
they  also  have  recognized  reserved 
hunting  rights  on  these  lands. 

Off-reservation  hunting  rights  of 
Chippewa  Indians  in  Michigan  and 
Minnesota  have  not  been  judicially 
recognized.  The  Service  notes,  however, 
that  the  Wisconsin  Department  of 
Natural  Resources  has  permitted 
members  of  the  Mille  Lacs  Band  in 
Minnesota  and  the  Keeweenaw  Bay 
Indian  Community  in  Michigan  to  hunt 
deer  on  ceded  lands  in  Wisconsin  under 
the  bilateral  agreement  reached  with  the 
Great  Lakes  Indian  Fish  and  Wildlife 
Commission  as  a  result  of  the  Voigt 
decision.  The  Service  will  not  object  if 
members  of  these  2  Chippewa  groups 
also  hunt  migratory  birds  on  ceded 
lands  in  Wisconsin  under  the  same 
conditions  proposed  later  in  this 
document  for  the  6  Chippewa  tribes  in 
Wisconsin. 


The  Service  does  not  object  to 
deleting  "special"  in  the  description  of 
Indian  hunting  regulations.  This  word  is 
used  to  signify  the  unique  nature  of  the 
regulations  due  to  the  reserved  hunting 
rights  of  different  tribes  and  bands.  The 
Service  believes  that  use  of  the  word 
"proposal"  is  appropriate,  however, 
because  it  may  be  necessary  to  consult 
with  tribal  officials  before  reaching  an 
agreement  on  migratory  bird  hunting 
regulations. 

State  and  Other  Non-Indian  Comments 

The  Service  received  letters  from  4 
State  Conservation  Agencies  regarding 
the  proposed  guidelines: 

1.  Oregon  Department  of  Fish  and 
Wildlife 

Comments:  In  a  letter  dated  June  19. 
1985.  Dr.  John  R.  Donaldson,  Director, 
recognized  the  need  to  provide 
flexibility  to  tribes  that  have  gained  full 
wildlife  management  authority,  provided 
the  regulations  are  within  Federal 
frameworks.  However,  he  did  not 
support  proposals  that  would  permit 
hunting  outside  of  the  frameworks  set 
for  States. 

Response:  The  Service  recognizes  that 
there  may  be  concern  regarding  the 
guideline  that  would  permit  tribal 
members  to  hunt  migratory  birds  outside 
of  usual  Federal  frameworks.  However, 
the  Service  believes  it  is  appropriate  to 
recognize  the  unique  nature  of  tribal 
hunting  rights.  As  discussed  in  the  draft 
environmental  assessment,  the  service 
does  not  believe  that  tribal  hunting 
outside  of  usual  frameworks  will  impact 
adversely  on  the  migratory  bird  resource 
unless  a  large  number  of  tribes  request 
September  waterfowl  seasons.  The 
assessment  pointed  out  that  September 
hunting  of  waterfowl  has  been 
traditional  among  some  Indian  tribes, 
but  that  waterfowl  are  not  hunted  on 
most  Federal  Indian  reservations. 

2.  Wisconsin  Department  of  Natural 
Resources 

On  June  27. 1985.  Mr.  C  D.  Besadny. 
Secretary,  commented  on  the  guideline 
proposed  for  off-reservation  hunting  by 
tribal  members  on  ceded  lands  and 
recommended  that  this  guideline  be 
amended  to  permit  such  hunting  only 
where  a  treaty  with  Indians  specifically 
includes  migratory  birds  or  where  tribal 
authority  to  do  so  has  been  decided 
judicially  or  has  been  consented  to  by 
the  appropriate  State.  Mr.  Besadny 
stated  that  Wisconsin  now  is  in 
litigation  with  Chippewa  Indians  in 
regard  to  hunting  of  migratory  birds,  and 
he  indicated  that  pending  the  outcome 
of  this  litigation,  the  State  must  consent 
to  the  proposed  season  for  Chippewa 


Indians  on  ceded  lands  in  Wisconsin,  as 
generally  described  in  the  June  4. 1985. 
Federal  Register.  He  indicated,  however, 
that  the  State  would  negotiate  with  the 
Chippewa  tribes  to  establish  an  interim 
season.  The  Service  response  to  this 
comment  is  included  later  in  this 
document  under  the  discussion  of  the 
proposal  received  from  the  Great  Lakes 
Indian  Fish  and  Wildlife  Commission. 

3.  Washington  Department  of  Game 

Comments:  In  a  June  27. 1985.  letter. 
Mr.  Jack  S.  Wayland.  Director,  raised  a 
number  of  concerns  regarding  the 
impacts  that  adoption  of  the  proposed 
guidelines  could  have  on  waterfowl 
management  and  enforcement  programs 
in  Washington.  Mr.  Wayland  pointed 
out  that  almost  all  of  the  State 
waterfowl  harvest  occurs  on  ceded 
lands.  He  expressed  concern  about  the 
actual  increase  in  waterfowl  harvest 
that  might  occur  and  recommended  that 
no  experimental  zones  be  established 
until  an  evaluation  of  all  existing 
waterfowl  zoning  arrangements  and  the 
recent  waterfowl  stabilized  regulations 
study  have  been  completed.  The  letter 
also  requested  that  all  zoning  requests 
by  Indians  be  reviewed  by  States  and 
flyway  councils  before  approval  and 
that  no  experimental  seasons  be 
approved  without  accurate  harvest 
surveys  before  and  during  such  seasons. 
Finally.  Mr.  Wayland  expressed  concern 
regarding  establishing  any  special 
seasons  for  Indians  that  would  increase 
waterfowl  harvest  at  a  time  when  it  may 
be  necessary  to  impose  harvest 
restrictions  on  States. 

Response:  The  Service  recognizes  Mr. 
Wayland's  concerns  regarding  the 
impact  that  adoption  of  the  proposed 
guidelines  could  have  in  Washington.  As 
he  pointed  out,  waterfowl  harvest  on 
Federal  Indian  reservations  and  ceded 
lands  is  especially  important  in  his 
State.  The  Service  notes,  however,  that 
a  significant  increase  in  waterfowl 
harvest  on  Federal  Indian  reservations 
in  the  State  likely  would  come  about 
only  through  changes  in  hunting  season 
dates  that  would  allow  non-tribal 
members  to  hunt  on  reservations  on 
dates  that  are  within  Federal 
frameworks  but  that  might  differ  from 
those  selected  by  the  State.  Such 
seasons  will  be  permitted  only  on 
reservations  where  tribes  have  gained 
full  wildlife  management  authority 
judicially  or  through  consent  of  the 
State.  Furthermore,  as  pointed  out  in  the 
June  4. 1985.  Federal  Register,  the 
Service  will  carefully  scrutinize 
proposals  from  such  tribes  to  ensure 
that  special  seasons  for  both  tribal  and 
non-tribal  hunters  do  not  impact 
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seriously  on  the  migratory  bird  resource. 
The  Service  does  not  believe  that  any 
proposals  received  thus  far  from  tribes 
with  full  management  authority  will 
have  such  adverse  effects. 

The  Service  concurs  that  special 
hunting  seasons  on  ceded  lands  have 
the  potential  of  increasing  size  of  the 
harvest,  particularly  if  a  large  number  of 
tribal  hunters  were  to  participate  in  such 
seasons  for  the  first  time.  The  Service 
also  will  scrutinize  such  proposals 
carefully,  and  in  addition,  will  consult 
directly  with  the  tribal  officials  and  the 
affected  States  before  approving  any 
such  seasons. 

The  Service  agrees  that  it  is  desirable 
to  obtain  accurate  harvest  information 
from  Federal  Indian  reservations,  and 
this  will  be  required  on  reservations 
where  special  seasons  are  likely  to 
cause  increased  harvest.  Most  such 
seasons  on  both  reservations  and  ceded 
lands  will  be  experimental  pending  their 
evaluation. 

The  Service  intends  to  explore  ways 
in  which  Indian  tribes  will  have  an 
opportunity  to  benefit  from  participation 
in  flyway  committee,  technical  section, 
and  council  meetings.  While  time  did 
not  permit  review  of  tribal  proposals  for 
the  1985-86  hunting  season,  the  Service 
believes  that  technical  consultation  by 
tribes,  flyway  council  groups,  and  the 
Service  is  highly  desirable,  and  the 
Service  will  encourage  this  effort  in  the 
future. 

4.  Minnesota  Department  of  Natural 
Resources 

Comments:  In  a  letter  dated  July  12, 
1985,  the  Department  acknowledged  that 
members  of  the  Minnesota  Chippewa 
Tribe  have  the  right  to  hunt  free  of  State 
regulations,  but  the  letter  raised 
concerns  regarding  the  guidelines  that 
would  permit  tribal  members  to  hunt 
outside  of  Federal  frameworks.  The 
letter  indicated  that  tribal  waterfowl 
seasons  and  limits  should  be  subject  to 
Federal  regulations. 

Response:  The  Service  notes  that 
members  of  some  Chippewa  bands  in 
Minnesota  have  traditionally  hunted 
waterfowl  on  or  around  mid-September. 
The  harvest  during  this  time  is  relatively 
small  and  accounts  for  only  a  small 
fraction  of  the  total  harvest  during  the 
regular  State  waterfowl  season.  Under 
the  circumstances,  the  Service  believes 
it  is  appropriate  for  tribal  members  to 
continue  their  traditional  September 
season  and  that  these  management 
measures  be  documented  in  Memoranda 
of  Understanding  with  the  Chippewa 
tribes.  As  pointed  out  in  the  )une  4. 1985, 
Federal  Register  (50  FR  23468],  and 
earlier  in  this  document,  the  Service 
would  like  to  consult  with  officials  of 


the  different  Minnesota  Chippewa 
Bands  with  the  aim  of  reaching  mutual 
agreement  on  hunting  regulations.  The 
Service  also  believes  that  consultation 
of  a  technical  nature  might  be  of  value 
to  the  different  bands  in  further 
development  of  waterfowl  management 
programs  on  the  Chippewa  reservations 
in  the  State. 

5.  International  Association  of  Fish  and 
Wildlife  Agencies 

In  a  telephone  conservation  on  ]uly 
25, 1985,  Mr.  Jack  Berryman,  Executive 
Vice  President,  indicated  that  the 
Association  would  defer  comment  on 
the  proposed  guidelines  pending  review 
of  this  document. 

Hunting  Season  Proposals  From  Indian 
Tribes  and  Organizations 

The  Service  received  proposals  from  4 
tribes  and  Indian  organizations  as 
described  below. 

1.  Creat  Lakes  Indian  Fish  and  Wildlife 
Commission 

On  April  30, 1985,  the  Commission 
submitted  a  proposal  for  a  special 
season  for  Chippewa  Indians  on  ceded 
lands  in  Wisconsin.  A  supplement  dated 
June  18, 1985,  modified  the  April  30 
proposal  to  address  evaluation  and 
other  criteria  asked  for  in  the  June  4, 
1985,  Federal  Register.  Prior  to 
submitting  the  proposal.  Commission 
officials  discussed  tribal  interests  with 
Service  representatives  and  officials  of 
the  Wisconsin  Department  of  Natural 
Resources.  The  Commission  pointed  out 
that  only  a  small  number  of  tribal 
members  were  likely  to  hunt  ducks  and 
geese  during  the  special  season  and  that 
the  total  Indian  harvest  would  be  too 
small  to  have  a  significant  impact. 
Among  other  things,  the  Commission 
requested  a  mid-September  opening  of 
the  duck  season  for  tribal  members  and 
a  10  bird  season  limit  per  hunter  on 
Canada  geese,  all  of  which  could  be 
taken  in  any  day. 

State  officials  objected  to  the 
proposed  early  opening,  largely  because 
of  concern  that  hunting  by  tribal 
members  would  disturb  and  displace 
waterfowl  and  cause  reduced  hunting 
opportunity  for  non-Indian  hunters  when 
the  regular  waterfowl  season  opened.  In 
response,  the  Commission  agreed  to 
evaluate  the  degree  to  which  tribal 
hunting  displaced  waterfowl  and 
indicated  that  the  tribe  would  cease 
hunting  5  days  before  the  regular  season 
if  study  indicated  that  displacement  was 
occurring.  However,  the  Commission 
and  State  did  not  agree  on  several 
issues,  and  the  State  later  expressed  its 
concerns  in  a  letter  to  the  Service  dated 
June  19. 1985.  In  the  letter,  the  State 


again  expressed  concern  regarding  the 
displacement  effects  that  an  early 
season  might  have  and  urged  that  the 
tribes  be  granted  a  5  day  rather  than  15 
day  early  season,  pending  evaluation  of 
impacts.  The  State  also  raised  a  number 
of  other  objections  regarding  the 
proposed  special  season.  In  particular, 
the  letter  opposed  Service  approval  of 
the  proposal  without  consultation  with 
the  State. 

The  Service  recognized  the  need  to 
consult  directly  with  both  State  and 
Commission  officials  and  this  was  done 
at  a  meeting  in  Minneapolis  on  July  10. 
1985.  At  the  meeting.  Service 
representatives  attempted  to  reach  a 
consensus  with  the  Commission  and  the 
State  on  points  of  disagreement.  Service 
officials  pointed  out  at  the  meeting  that 
the  fall  flight  of  ducks  was  expected  to 
be  below  average  and  that  it  might  be 
necessary  to  establish  hunting  season 
frameworks  that  would  be  more 
restrictive  than  usual.  The  Service  also 
questioned  the  Canada  goose  bag  limit 
proposed  by  the  Commission.  After  the 
July  10  meeting,  the  Service  considered 
the  recommendations  made  by  the 
Commission  and  the  State  and  on  July 
19, 1985,  proposed  specific  regulations  to 
be  implemented  on  an  experimental 
basis  in  the  1985  hunting  season.  In  a 
letter  to  both  parties,  the  Service 
proposed  compromises  in  length  of  the 
early  season  and  Canada  goose  bag 
limits  and  included  a  suggested  plan  to 
evaluate  possible  waterfowl 
displacement.  The  Service  also  urged 
the  State  and  Commission  to  reach  an 
agreement  that  would  permit 
enforcement  of  tribal  hunting 
regulations  by  State  personnel.  As 
discussed  earlier  in  the  document,  the 
Service  suggested  that  2  Chippewa 
groups  in  Minnesota  and  Michigan  also 
be  permitted  to  hunt  in  Wisconsin  if  the 
special  season  is  approved.  The 
regulations  proposed  by  the  Service  are 
shown  below.  If  the  special  season  is 
implemented,  the  Commission  has 
agreed  to  collect  and  evaluate 
information  on  hunting  activity  and 
harvest,  to  lead  in  a  cooperative  study 
to  evaluate  waterfowl  displacement, 
and  to  meet  other  requirements 
described  in  the  June  4. 1985,  Federal 
Register.  Most  such  requirements  were 
addressed  by  the  Commission  in  the 
June  18, 1964,  supplement  sent  to  the 
Service. 
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Proposed  1985  Migratory  Bird  Hunting 
Regulations  for  Chippewa  Tribal 
Members  on  Ceded  Lands  in  Wisconsin' 


A.  Ducks 

Season  Dates:  Begin  15  days  prior  to 
opening  of  regular  Wisconsin  duck 
season.  End  with  closure  of  State 
hunting  season. 

Daily  Bag  and  Possession  Limits: 
Same  as  permitted  under  Federal 
frameworks. 

Specie/  Scaup-only  Season:  Same 
dates,  season  length,  and  daily  bag  and 
possession  limits  permitted  Wisconsin 
under  Federal  h-ameworks. 

Rest  Period:  A  5-ddy  non-hunting 
period  beginning  5  days  before  the 
regular  State  duck  hunting  season. 

B.  Geese 

1.  Canada  Geese. 

Season  Dates:  Same  as  permitted 
under  Federal  frameworks. 

Bag  and  Possession  Limits:  Daily  bag 
limit  3,  possession  limit  6.  No  season 
limit. 

2.  Other  Geese  (Snow  Geese.  Blue 
Geese.  White-fronted  Geese):  Same 
dates,  season  length,  and  daily  bag  and 
possession  limits  permitted  Wisconsin 
under  Federal  frameworks. 

C.  Other  Migratory  Birds 

1.  Coot  and  Gallinule. 

Season  Dates:  Same  as  for  ducks. 
Bag  limit:  15  daily,  singly  or  in 
aggregate.  Possession  limit  30. 

2.  Sora  and  Virginia  Rails. 
Season  Dates:  September  15  through 

November  19. 

Bag  Limit:  25  daily,  singly  or  in 
aggregate.  Possession  limit  30. 

3.  Common  Snipe. 

Season  Dates:  September  15  through 
November  19. 
Bag  Limit-  8  daily.  Possession  limit  16. 

4.  Woodcock. 

Season  Dates:  September  15  through 
November  18. 
Bag  Limit:  5  daily.  Possession  limit  10. 

D.  General  Conditions 

Tribal  members  will  comply  with  all 
basic  Federal  migratory  bird  hunting 
regulations,  50  CFR  Part  20.  shooting 
hour  regulations.  50  CFR  Part  20, 
Subpart  K.  and  non-toxic  shot  zone 
regulations.  50  CFR  20.108.  For  purposes 
of  enforcing  bag  and  possession  limits, 
all  waterfowl  or  other  migratory  birds  in 
the  possession  or  custody  of  tribal 
hunters  on  ceded  lands  will  be 
considered  to  have  been  taken  on  these 
lands. 


'  Final  frameworks  for  waterfowl  lo  he 
established. 


2.  Colorado  Indian  Tribes.  Colorado 
River  Indian  Reservation,  Parker. 
Arizona 

On  June  24. 1985.  the  Colorado  Indian 
Tribes  proposed  hunting  regulations  for 
both  tribal  and  non-tribal  members.  The 
tribes  have  recognized  full  wildlife 
management  authority  on  their 
reservation. 

The  tribes  requested  a  hunting  season 
for  mourning  doves  and  white-winged 
doves  that  is  identical  to  the  1984-85 
season  regulations  that  were  selected  by 
California  for  Imperial.  Riverside,  and 
San  Bernardino  Counties  and  by 
Nevada  for  Clark  and  Nye  Counties.  The 
tribes  requested  a  season  for  ducks, 
geese,  coots,  gallinules,  and  snipe  that  is 
identical  to  the  1984-65  season  that  was 
set  in  Arizona  and  in  the  Colorado  River 
Zone  in  California. 

The  regulations  proposed  for 
mourning  doves  and  white-winged 
doves  are  within  Federal  frameworks 
and  the  Service  supports  the  request. 
However,  while  hunting  season 
frameworks  for  ducks  and  geese  in  the 
1985-86  season  have  not  yet  been 
established,  it  is  likely  that  they  will  be 
more  restrictive  than  in  the  1984-85 
season  because  of  reduced  numbers  in 
the  fall  flight.  The  Service  proposes  to 
grant  the  tribes  the  same  regulations  in 
the  1985-86  season  as  %vill  be  offered 
Arizona  and  the  Colorado  River  Zone  in 
California. 

3.  Penobscot  Indian  Nation 

In  a  June  25. 1985,  letter,  the  tribe 
proposed  to  adopt  2  separate  migratory 
bird  seasons:  a  general  season  for  both 
tribal  and  non-tribal  members,  and  a 
sustenance  season  for  tribal  members 
only.  The  general  season  would  be  the 
same  as  selected  by  the  State  of  Maine, 
as  has  been  the  case  in  the  past.  The 
proposed  sustenance  season  would 
include  only  ducks  and  would  begin  on 
September  21  and  end  on  November  30 
and  would  permit  Sunday  hunting  (not 
permitted  under  State  regulations).  The 
daily  bag  limit  under  sustenance  hunting 
regulations  would  be  4  ducks,  with  no 
more  than  2  wood  ducks  or  2  black 
ducks.  Where  sustenance  and  general 
seasons  coincide,  the  daily  bag  limit  for 
any  species  or  in  total  would  be  the 
greater  of  the  2  possible  limits.  All  usual 
Federal  basic  regulations  would  apply. 

The  proposal  indicated  that  migratory 
bird  hunting  within  Penobscot  Indian 
Territory  presently  is  limited  primarily 
to  waterfowl  within  the  reservation  and 
involves  a  small  number  of  tribal  and 
non-tribal  hunters.  An  estimated 
maximum  of  270  ducks  would  be 
harvested  during  the  regular  season  and 
up  to  71  ducks  might  be  taken  during  the 


sustenance  season  for  tribal  hunters. 
Any  increased  harvest  that  would  occur 
during  the  sustenance  harvest  would  be 
due  to  Sunday  hunting  and  a  bag  limit  of 
2  for  black  ducks.  The  tribe  requested 
that  the  regular  season  not  be 
established  on  an  experimental  basis 
but  agreed  to  continue  annual  collection 
of  harvest  information  from  tribal  and 
non-tribal  hunters  and  to  determine  the 
additional  duck  harvest  that  might  occur 
under  sustenance  regulations. 

In  a  letter  to  the  Service  dated  July  19, 
1985.  Mr.  Norman  E.  Trask,  Deputy 
Commissioner.  Maine  Department  of 
Inland  Fish  and  Wildlife,  expressed 
concern  over  the  impact  that  the 
proposed  Penobscot  Nation  hunting 
regulations  would  have  on  the  State's 
efforts  in  black  duck  conservation.  Mr. 
Trask  stated  that  the  State's  hungting 
regulations  over  the  past  3  years  have 
significantly  reduced  black  duck 
harvest.  The  Department  is  particularly 
concerned  that  the  more  liberal  hunting 
regulations  for  tribal  members  could 
erode  the  support  of  non-tribal  hunters 
for  continuation  of  restrictive  hunting 
regulations  for  black  ducks.  The  letter 
concluded  by  stating  that  the 
Department  recognizes  that  the  State  of 
Maine  has  granted  hunting  rights  to  the 
Penobscot  Nation  but  that  attempts  to 
rebuild  local  black  duck  populations  will 
be  severely  hampered  without  full 
support  from  all  Maine  sportsmen.  The 
Service  believes  it  is  unlikely  that  the 
proposed  sustenance  regulations  would 
impact  adversely  on  the  population 
status  of  waterfowl  outside  of  Indian 
Territory;  however,  sustenance  hunting, 
particularly  in  September,  could  further 
reduce  numbers  of  breeding  black  ducks 
on  the  Penobscot  reservation.  For  this 
reason,  the  Service  proposes  that 
Penobscot  tribal  officials  limit 
sustenance  harvest  to  duck  species  that 
are  more  abundant  and  that  tribal  and 
State  officials  consult  prior  to  the 
August  17, 1985,  closing  date  of  this 
document  with  the  aim  of  reaching 
mutual  agreement  in  black  duck 
conservation.  The  Service  will  consult 
directly  with  the  tribe  and  State,  if 
requested. 

Public  Comment  invited 

Based  on  the  results  of  recently 
completed  migratory  game  bird  studies, 
and  having  due  consideration  for  any 
data  or  views  submitted  by  interested 
parties,  this  proposed  rulemaking  may 
result  in  the  adoption  of  special  hunting 
seasons  for  migratory  game  birds 
beginning  as  early  as  September  1. 1985, 
on  certain  Federal  Indian  reservations, 
Indian  Territory,  and  ceded  lands. 
Taking  into  account  both  reserved 
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hunting  rights  and  the  degree  to  which 
tribes  have  recogn'zed  full  management 
authority,  the  regul«»'ons  for  tribal  or  for 
both  tribal  and  non-tribal  members  may 
differ  from  those  established  by  States 
in  which  the  reservations.  Indian 
Territory,  and  ceded  lands  are  located. 
The  regulations  will  specify  open 
seasons,  shooting  hours,  and  bag  and 
possession  limits  for  rails,  gallinules 
(including  moorhen),  woodcock,  snipe, 
mourning  doves,  white-winged  doves, 
ducks  and  geese. 

The  Director  intends  that  finally 
adopted  rules  be  as  responsive  as 
possible  to  all  concerned  interests.  He 
therefore  desires  to  obtain  the 
comments  and  suggestions  on  the 
Proposals  from  the  public,  other 
concerned  governmental  agencies,  tribal 
and  other  Indian  organizations,  and 
private  interests  and  he  will  take  into 
consideration  the  comments  received. 
Such  comments,  and  any  additional 
information  received,  may  lead  the 
Director  to  adopt  fmal  regulations 
differing  from  these  proposals. 

Special  circumstances  in  the 
establishment  of  these  regulations  limit 
the  amount  of  time  that  the  service  can 
allow  for  public  comment.  Two 
considerations  compress  the  time  in 
which  this  rulemaking  process  must 
operate:  the  need,  on  the  one  hand,  for 
tribes  to  establish  final  regulations,  and 
on  the  other  hand,  the  unavailability 
before  late  July  of  specific  reliable  data 
on  this  year's  status  of  waterfowl. 
Therefore,  the  Service  believes  that  to 
allow  a  comment  period  past  July  17. 
1984.  is  contrary  to  the  public  interest. 

Comment  Procedure 

It  is  the  policy  of  the  Department  of 
the  Interior,  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
participate  by  submitting  written 
comments  to  the  Director  (FWS/MBMO. 
Rm.  536.  Matomic  Building).  U.S.  Fish 
and  Wildlife  Service.  Department  of  the 
Interior.  Washington.  D.C.  20240. 
Comments  received  will  be  available  for 


public  inspection  during  normal 
business  hours  at  the  Service's  Office  in 
Room  536  in  the  Matomic  Building.  1717 
H  Street  NW..  Washington.  D.C.  20240. 

All  relevant  comments  on  the 
proposals  received  no  later  than  August 
17. 1985.  will  be  considered. 

Nontoxic  Shot  Regulations 

In  the  February  12, 1985,  Federal 
Register.  {50  FR  5759-5764)  and  more 
recently  in  the  May  7, 1978.  Federal 
Register.  (50  FR  19178-19182).  the 
Service  published  a  list  of  zones  and 
areas  where  nontoxic  shot  will  be 
required  for  waterfowl  hunting  in  the 
1985-86  hunting  season. 

More  recently,  on  June  14. 1985,  the 
National  Wildlife  Federation  sued  the 
Department  of  the  Interior  to  block  use 
of  lead  shotgun  ammunition  for 
waterfowl  hunting  in  parts  of  22 
counties  in  California,  Illinois,  Missouri, 
Oklahoma,  and  Oregon.  The  lawsuit 
seeks  to  protect  the  endangered  bald 
eagle  from  lead  poisoning.  The  outcome 
of  this  lawsuit,  which  is  now  in 
litigation,  could  have  a  bearing  on  future 
nontoxic  shot  regulations  on  Federal 
Indian  reservations  and  ceded  lands 
where  waterfowl  are  hunted  by  tribal 
and  non-tribal  members. 

Endangered  Species  Act  Conskleration 

Section  7  of  the  Endangered  Species 
Act  provided  that.  'The  Secretary  shall 
review  other  programs  administered  by 
him  and  utilize  such  programs  in 
furtherance  of  the  purposes  of  this  Act" 
[and]  "by  taking  such  action  necessary 
to  insure  that  any  action  authorized, 
funded  or  carried  out ...  is  not  likely  to 
jeopardize  the  continued  existence  of 
such  endangered  or  threatened  species 
or  result  in  the  destruction  or 
modification  of  habitat  of  such  species 
.  .  .  which  is  determined  to  be  critical." 
Consequently,  the  Service  has  initiated 
Section  7  consultation  under  the 
Endangered  Species  Act  for  the 
proposed  hunting  seasons  on  Federal 
Indian  Reservations,  Indian  Territory, 
and  ceded  lands. 


Regulatory  Flexibility  Act  and  Executive 
Order  12291 

In  the  Federal  Register,  dated  March 
23. 1984  (at  49  FR  11124).  the  Service 
reported  measures  it  had  undertaken  to 
comply  with  requirements  of  the 
Regulatory  Flexibility  Act  and  the 
Executive  Order.  These  included 
preparing  a  Determination  of  Effects  and 
an  updated  Final  Regulatory  Impact 
Analysis,  and  publication  of  a  summary 
of  the  latter.  These  regulations  have 
been  determined  to  be  major  under 
Executive  Order  12291  and  they  have  a 
significant  economic  impact  on 
substantial  numbers  of  small  entities 
under  the  Regulatory  Flexibility  Act 
This  determination  is  detailed  in  the 
aforementioned  documents  which  are 
available  upon  request  from  the  Office 
of  Migratory  Bird  Management  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior.  Washington.  D.C.  20240. 

Memorandum  of  Law 

The  Service  published  its 
Memorandum  of  Law.  required  by 
Section  4  of  Executive  Order  12291,  in 
the  Federal  Register,  dated  July  19. 1984 
(at  49  FR  29239). 

Authorship 

The  primary  author  of  this  proposed 
rulemaking  is  Fant  W.  Martin.  Office  of 
Migratory  Bird  Management,  working 
under  the  direction  of  RoUin  D. 
Sparrowe,  Chief. 

List  of  Subjects  in  50  CFR  Part  20 

Hunting.  Wildlife,  Exports.  Imports. 
Transportation. 

The  rules  that  eventually  will  be 
promulgated  for  the  1985-86  hunting 
season  are  authorized  under  the 
Migratory  Bird  Treaty  Act  of  1918  (40 
Stat.  755;  16  U.S.C.  704  et.  seq.).  as 
amended. 

Dated:  July  31. 1985. 
Susan  E.  Recxe, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 
[FR  Doc.  85-18759  Filed  8-&-85;  9:05  am] 
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FOR: 


WHAT: 


WHY: 


THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND  HOW  TO  USE  IT 


Any  person  who  uses  the  Federal  Register  and 
Code  of  Federal  Regulations. 


WHO:         The  Office  of  the  Federal  Register. 


WASHINGTON,  DC 

WHEN: 


Free  public  briefings  (approximately  2  1/2  hours) 
to  present: 

1.  The  regulatory  process,  with  a  focus  on  the 
Federal  Register  system  and  the  public's  role 
in  the  development  of  regulations. 

2.  The  relationship  between  the  Federal  Register 
and  Code  of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal 
Register  documents. 

4.  An  introduction  to  the  finding  aids  of  the 
FR/CFR  system. 

To  provide  the  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations 
which  directly  affect  them.  There  will  be  no 
discussion  of  specific  agency  regulations. 


WHERE: 


RESERVATIONS: 


September  6  and  27;  at  9  am 
(identical  sessions). 

Office  of  the  Federal  Register.  First 
Floor  Conference  Room,  1100  L 
Street  NW..  Washington,  DC. 

Call  Martin  Franks,  Workshop 
Coordinator,  202-523-5239. 


FUTURE  WORKSHOPS: 


Additional  workshops  are  scheduled 
bimonthly  in  Washington  starting  in 
November.  The  January  1986 
workshop  will  include  facilities  for 
the  hearing  impaired.  Dates  will  be 
announced  later. 
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Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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Title  3— 

The  President 


Presidential  Documents 


Presidential  Determination  No.  85-14  of  July  1,  1965 

Suspension  of  Foreign  Air  Transportation  to  Lebanon  by  U.S. 
Air  Carriers  and  of  Foreign  Air  Transportation  by  Lebanese 
Carriers 


|FR  Doc.  85-18861 
Filed  8-6-85;  9fl2  am] 
Billing  code  4mO-62-M 


Memorandum  for  the  Honorable  Elizabeth  H.  Dole,  the  Secretary  of  Trans- 
portation 

By  virtue  of  the  authority  vested  in  me  by  Section  1114(a)  of  the  Federal 
Aviation  Act  of  1958,  as  amended  ("the  Act").  I  hereby: 

(1)  determine  that  Lebanon  is  acting  in  a  manner  inconsistent  with  the 
Convention  for  the  Suppression  of  Unlawful  Seizure  of  Aircraft; 

(2)  suspend  the  rights  of  all  air  carriers  withm  the  meaning  of  Section  101(3)  of 
the  Act  to  engage  in  foreign  air  transportation,  whether  direct  or  indirect 
(including  through  interline  agreements),  to  and  from  Lebanon;  and 

(3)  suspend  the  rights  of  Middle  East  Airlines  Airliban,  S.A.L  (MEA),  on  its 
own  behalf,  and  Trans-Mediterranean  Airways,  S.A.L  (TMA),  both  Lebanese 
carriers,  to  engage  in  foreign  air  transportation  within  the  meaning  of  Section 
101(24)  of  the  Act. 

You  are  requested  to  bring  this  determination  and  these  suspensions  immedi- 
ately to  the  attention  of  all  air  carriers  within  the  meaning  of  Section  101(3)  of 
the  Act  and  to  the  attention  of  MEA  and  TMA. 

This  determination  shall  be  published  in  the  Federal  Register. 
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THE  WHITE  HOUSE, 
Washington,  July  1,  1985. 
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FH)ERAL  HOME  LOAN  BANK  BOARD 
12  CFR  Part  572a 

Voluntary  A8sia««d4Nergcr  Program 

AQENCY:  Federal  Home  Loan  Bank 
Board. 

ACTION:  Final  rule;  request  for 
comments. 

summary:  The  Federal  Home  Loan  Bank 
Board  ("Board"),  as  operating  head  of 
the  Federal  Savings  and  Loan  Insurance 
Corporahon  ("FSUC  or  COTporation"), 
has  determined  to  extend  the  operation 
of  its  Voluntary  Asaisted-Merger 
Program,  which  had  been  established  on 
a  test  basis  ending  June  30, 1965,  to  June 
30. 1987,  in  order  to  provide  a  better 
opportunity  to  use  and  study  its 
beneHts.  In  addition,  the  Board  has 
determined  to  include  state-chartered 
mutual  savings  banks  as  Qualified 
Acquirers  in  order  to  enhance  the 
effectiveness  of  the  pro-am.  The  Board 
is  also  taking  the  opportunity  to  make  a 
number  of  technical  amendments  to  the 
program. 

DATES:  Effective  Date:  August  7. 1985. 
Comments  due  by:  October  7, 1985. 
ADDRESS:  Send  comments  to  Director. 
Information  Services,  Office  of  the 
Secretariat,  Fedezal  Home  Loan  Bank 
Board,  1700  G  Street,  NW..  Washington, 
D.C.  20552.  Comments  will  be  available 
for  public  inspectioa  at  the  same 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  B.  Smith,  Senior  Corporate 
Attorney  (202-377-6454),  Corporate  and 
Securities  Division,  Office  of  General 
Counsel,  Federal  Home  Loan  Bank 
Board,  1700  G  Street,  NW..  Washington, 
DC.  20552. 

SUPPLEMENTARY  INFORMATION:  The 

Voluntary  Assisted-Merger  Program,  12 
CFR  Part  572a  of  the  Regulations  for  the 
Federal  Savings  and  Loan  Insurance 
Corporation  ("Insurance  Regulations"), 
which  was  promulgated  by  the  Board  on 


June  9. 1983,^  Board  Resolution  No.  83- 
333  H8  FR  27304,  June  15, 1983), 
delegates  to  the  Board's  Princi^l 
Supervisory  Agents  authority  to 
negotiate  and  approve  certain  mergers 
and  acquintiam  of  eti^ble  insured 
institutions,  as  designated  by  the  Board, 
and  to  authorize  fin«icial  assistance 
from  the  FSUC  to  facilitate  such 
mergers  and  acqiamtioas.  The  delegated 
authority  covers  mergers  and 
acquisitions  assisted  by  the  FSUC  and 
voluntarily  entered  into  by  the  affected 
institutions.  The  Beard's  action  was 
intended  to  permit  earlier  resolution  of 
relatively  simple  cases,  to  reduce  the 
time  and  costs  required  to  complete 
those  solutions,  and  to  encourage 
innovative  approaches  to  resolving  the 
Hnancial  problems  of  insured 
institutions. 

L  Extension  of  Sunset  Date 

The  Board  initially  viewed  the 
program  as  a  temporary  measure 
necessitated  by  adverse  operating 
conditions,  caused  by  high  interest 
rates,  experienced  by  the  thrift  industry 
in  the  early  1980'8.  The  program 
therefore  carried  a  termination  date  of 
December  31. 1983.  The  Board  since  tfien 
has  extended  the  program,  most  recently 
to  Jtme  30. 1985,  and  has  now 
determined  that  operating  conditions  in 
the  thrift  industry  continue  to  warrant 
use  of  the  program  and  thaL  therefore, 
the  program  should  be  continued  for  an 
additional  twenty-four  months. 

n.  Substantive  Amendments 

In  addition,  the  Board  has  determined 
to  expand  the  scope  of  the  program  and 
to  adopt  a  number  of  technical  clarifying 
amendments.  The  type  of  institution 
("Qualified  Acquired')  authorized  until 
now  to  acquire  a  financially  troubled 
institution  under  the  program  has  been 
limited  to  the  following  types  of 
institutions:  (1)  State-chartered  savings 
and  loan  associations  and  savings 
banks  Uie  accounts  of  which  are  insured 
by  the  FSUC,  and  (2)  federally  chartered 
savings  and  loans  associations  and 
savings  banks  the  accounts  of  which  are 
insured  by  the  FMJC  op  the  Federal 
Deposit  Insurance  Corporation  ("FDIC"). 
12  CFR  572a.2(d)  (1984).  Those 
institutions  have  been  required  to  be  U] 
held  in  mutual  form;  (2)  located  in  the 
same  state  as  the  troubled  association 
which  is  to  be  acquired;  and  (3)  in 


conformance  witn'  nilniiuani  specified 
financial  standards. 

State-chartered  mutual  savings  banks 
insured  by  the  FMC  have  not  been 
qoalified  to  acquire  an  FSLIC-insared 
institution  under  the  Voluntary 
Assisted-Merger  Program.  The  Board  is 
of  the  view,  however,  that  the  additian 
of  state-chartered  FDIC-insured  "ii^^ial 
savings  banks  to  the  group  of  potential 
Qualified  Acquirers  would  enhance  the 
potential  effectiveness  of  the  Program  in 
light  of  the  significant  number  of  those 
institutions  in  existence.  The  Board  also 
has  determined  that  the  acquisition  and 
merger  of  troubled  PSUC-insnred  state- 
chartered  associations  into  a  state- 
chartered  FDrC-insured  mutual  savings 
bank  located  in  the  same  state  woukl  be 
consistent  with  the  original  purposes  of 
the  program.  Therefore,  the  Board  has 
determined  to  amend  the  definition  of 
"Qualified  Acquirer"  in  §  572a.2  to 
include  state-chartered  FDIC-insured 
mutual  savings  banks  that  meet  the 
other  requirements  contained  in  that 
definition. 

ni.  Technical  Amendments 

The  Board  has  taken  this  opportunity 

to  clarify  the  intended  scope  of  the 
transactions  considered  to  be  eligible  for 
approval  under  the  program. 

A.  Intrastate  Tmnsactions 

The  Voluntary  Assisted-Merger 
Program  was  intended  to  cover  only 
intrastate  transactions.  Interstate 
transactions,  which  involve  institutions 
located  in  different  states,  may  raise 
complex  legal  and  policy  issues  and 
were  deemed  inappropriate  for  inclusion 
in  the  program.  The  current  definition  of 
"Qualified  Acquirer"  includes  an 
"institution  which  maintains  one  or 
more  branches  in  the  same  state"  as  the 
problem  institution  to  be  acquired.  That 
language  has  always  been  interpreted  to 
include  only  intrastate  mergers  and 
interstate  mergers  constituting  interstate 
branching  that  is  permissible  on  a 
nonsupervisory  basis  under  the  Board's 
branching  policy  statement  12  CFR 
556.5(a)(3)  (i)  and  (iv)  (1985).  Lhider  that 
policy  statement,  interstate  branching 
by  federal  mutual  associations  is 
permissible  on  a  nonsupervisory  basis 
only  where  the  acquiring  institution  had 
already  established  a  branch  in  the  state 
in  which  the  target  institution  is  located 
as  part  of  a  supervisory  transaction  that 
qualifies  for  the  supervisory  interstate 
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branching  exception  in  the  Board's 
branching  policy  statement.  12  CFR 
556.5(e)(3)(iv)  (1985).  The  Board 
therefore  has  amended  the  definition  of 
Qualified  Acquirer  to  clarify  that  it 
includes  only  institutions  that,  whether 
or  not  federally  chartered,  could  acquire 
the  branches  of  the  target  institution  on 
a  nonsupervisory  basis  pursuant  to  the 
standards  set  forth  in  <  556.5(a)(3]  (i) 
and  (iv)  of  the  Board's  branching  policy 
statement. 

B.  Net-  Worth  Requirement 

The  Board  also  has  determined  that 
the  definition  of  Qualified  Acquirer  is  in 
need  of  clarification  with  regard  to  the 
minimum  net-worth  requirements 
imposed  on  a  Qualified  Acquirer. 
Pursuant  to  the  previous  regulatory 
language,  following  the  merger  or 
acquisition  the  Qualified  Acquirer  was 
required  to  have  a  ratio  of  regulatory  net 
worth  to  total  assets  (after  giving  effect 
to  the  assistance  to  be  provided  by  the 
FSLIC)  of  at  least  three  percent.  At  the 
time  that  provision  was  promulgated, 
the  three-percent  requirement 
approximated  the  minimum  regulatory 
net  worth  required  of  an  insured 
institution  under  the  Board's  regulations. 
In  order  to  update  the  net-worth 
requirement  under  the  program  to 
conform  to  the  Board's  recent  net-worth 
amendments  and  any  future  changes  to 
the  net-worth  regulation,  the  Board  has 
amended  the  net-worth  requirement 
imposed  on  Qualified  Acquirers  to 
require  that  the  Qualified  Acquirer  have 
net  worth  equal  to  the  amount  required 
by  12  CFR  563.13(b).  In  this  connection, 
the  net-worth  requirement  and  viability 
requirements  have  been  deleted  from 
the  definition  of  Qualified  Acquirer, 
since  those  requirements  are  already 
contained  in  the  limitations  on  the 
approval  authority  of  the  Principal 
Supervisory  Agent  in  §  572a.5  (c)(2). 
FDIC-insured  state-chartered  mutual 
savings  banks  would  be  required  to 
meet  the  minimum  capital-adequacy 
requirements  imposed  by  the  FDIC. 

C.  Other  Definitional  Changes 

The  Board  also  is  taking  this 
opportunity  to  amend  the  definition  of 
"Eligible  Institution."  which  is  the  target 
institution  to  be  acquired  with  FSLIC 
assistance,  to  clarify  that  FDIC-insured 
federal  associations  are  not  included 
within  the  meaning  of  that  term. 

Further,  the  Board  is  adding  a 
definition  of  'acquisition",  as  used 
throughout  the  Voluntary  Assisted- 
Mei^er  Program  regulations  in 
conjunction  with  the  term  "merger."  to 
indicate  that  "acquisition"  only  includes 
the  acquisition  of  all  of  the  assets  and 
liabilities  of  a  target  state-chartered 


mutual  institution  in  a  transaction  where 
that  institution's  charter.  Federal  Home 
Loan  Bank  membership  and  FSLIC 
insurance  of  accounts  are  terminated 
upon  consummation  of  the  transfer  of  its 
assets  and  liabilities.  That  term  does  not 
include  federally  chartered  associations 
since  approval  of  the  dissolution  of  such 
associations  is  not  delegated  to  the 
Principal  Supervisory  Agent.  12  CFR 
546.4  (1985). 

The  Board  has  also  determined  that 
the  Voluntary  Assisted-Merger  Program 
regulations  need  to  be  clarified 
regarding  the  Board's  other  regulations 
which  apply  to  the  approval  of 
transactions  by  the  PSA  under  the 
Program.  Currently,  the  regulations. 
§  572a.5  (c)(5).  only  incorporate  by 
reference  §  546.2.  which  applies  solely 
to  merger  transactions  involving  a 
federal  association.  However,  the 
Voluntary  Assisted-Merger  Program  is 
also  designed  to  facilitate  transactions 
which  could  involve  a  merger  involving 
state-chartered  institutions  or 
aquisitions  of  assets  and  liabilities 
involving  either  state  or  federally 
chartered  institutions,  which  are 
governed  by  §  563.22.  Therefore,  the 
Board  is  amending  the  regulation  to 
include  corresponding  references  to 
§563.22. 

List  of  Subjects  in  12  CFR  Part  572a 

Federal  Home  Loan  Bank  Board. 
Savings  and  Loan  Association.  Federal 
Savings  and  Loan  Insurance 
Corporation.  Voluntary  Assisted  Merger 
Program. 

The  Board  finds  that  observance  of 
the  public  notice  and  comment 
procedures  pursuant  to  5  U.S.C.  553(b) 
and  12  CFR  508.12  and  delay  of  effective 
date  pursuant  to  5  U.S.C.  553(d)  and  12 
508.14.  is  unnecessary  and  inappropriate 
in  this  case,  because  the  amendments 
pertain  to  internal  Board  procedures  and 
practices  whereby  currently  exercised 
Board  activities  are  delegated  to  the 
Board's  Principal  Supervisory  Agents. 

However,  the  Board  will  entertain 
comments  regarding  this  program  in 
determining  whether  any  additional 
changes  are  appropriate. 

Accordingly,  the  Board  hereby 
amends  Part  572a  of  Subchapter  D, 
Chapter  V  of  Title  12.  Code  of  Federal 
Regulations,  as  set  forth  below. 

Subchapter  D — Federal  Savings  and  Loan 
Insurance  Corporation 

PART  572a— VOLUNTARY  ASSISTED- 
MERGER  PROGRAM 

1.  The  authority  for  Part  572a 
continues  to  read: 


Authority:  Sees.  401.  402.  403,  405.  406.  and 
407.  48  Staf.  1255. 1256, 1257, 1259,  and  1260. 
as  amended  (12  U.S.C.  1724, 1725, 1726,  1728, 
1729,  and  1730):  sees.  2  and  5,  28  Stat.  128  and 
132,  as  amended  (12  U,S.C.  1462  and  1464): 
Reorg.  Plan  No.  3  of  1947,  CFR  Parts  1943- 
1948  Comp..  p.  1071. 

2.  Amend  %  572a.2  by  redesignating 
paragraphs  (b).  (c).  (d).  (e),  and  (f) 
thereof  as  paragraphs  (c),  (d).  (e),  (f), 
and  (g),  respectively;  by  adding  a  new 
paragraph  (b)  thereto;  and  by  revising 
redesignated  paragraphs  (d)  and  (e);  as 
follows: 

§572a.2    Definttkms. 

•  *  *  •  * 

(b)  Acquisition.  The  acquisition  by  a 
Qualified  Acquirer  of  all  of  the  assets 
and  liabilities  of  a  state-chartered 
Eligible  Institution  in  a  transaction 
where  the  Eligible  Institution's  charter. 
Federal  Home  Loan  Bank  membership 
and  insurance  of  accounts  by  the 
Corporation  are  terminated  upon 
consummation  of  the  transfer  of  its 
assets  and  liabihties  to  the  Qualified 
Acquirer. 
****■« 

(d)  Eligible  Institution.  An  institution 
whose  accounts  are  insured  by  the 
Corporation  and  which  has  been 
designated  by  the  Corporation  as 
meeting  the  qualifications  of  §  572a.3  of 
this  Part. 

(e)  Qualified  Acquirer.  A  mutually 
held  institution  whose  accounts  are 
insured  by  the  Corporation,  or  a  state  or 
federally  chartered  mutual  savings  bank 
whose  accounts  are  insured  by  the 
Federal  Deposit  Insurance  Corporation. 
***** 

3.  Amend  §  572a.5  by  revising 
paragraph  (c)(2)(ii),  removing  "and"  at 
the  end  of  paragraph  (c)(4),  replacing  the 
period  at  the  end  of  paragraph  (c)(5) 
with  a  semicolon  and  inserting  "and" 
following  the  semicolon,  revising 
paragraph  (c)(5),  and  adding  new 
paragraph  (c)(6),  as  follows: 

§  572a.5    Actions  by  the  Principal 

Supervisory  Agent. 

•         •         .         •         « 

(c)  Approvals.  *  *  * 
(2)  *  — 

(ii)  Have  a  net  worth  throughout  that 
period  at  least  equal  to  that  required  by 
§  563.13(b)  of  this  subchapter,  if  the 
resulting  or  acquiring  institution  is  a 
federal  association  or  its  accounts  are 
insured  by  the  Corporation,  or  have 
capital  at  least  equal  to  the  minimum 
capital  required  of  that  institution  by  the 
Federal  Deposit  Insurance  Corporation, 
if  the  resulting  or  acquiring  institution  is 
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insured  by  the  Federal  Deposit 
insurance  Corporation; 

***** 

(5)  The  merger  or  acquisition  could  be 
approved  under  §  546.2  (h)  or  §  563.22(e) 
of  this  chapter,  without  regard  to 
§§548.2(h)(i)and(xiii)and 
563.22(e)(l)(i)  and  (xiii).  In  connection 
with  a  merger  or  acquisition  so 
approved,  a  Mncipal  Supervisory  Agent 
may  grant  the  resulting  institution 
supervisory  forbearances  as  provided  in 
§§  546.2ti)(3){iHv)  and  563.22(f)f3)  of 
this  chapter. 

{6}  The  Qualified  Acquirer  (if  it  were 
federally  chartered)  would  be  permitted 
to  acquire  the  Eligible  Institution's 
branches  pursuant  to  the  provisions  of 
§  556.5(a)(3)(i)  or  (iv)  of  diia  chapter. 
*         *         •        »        ♦ 

4.  Revise  paragraph  (a)  of  §  572a.8,  as 
follows: 


§  S72a.e    Sunset 

(a)  The  Voluntary  Assisted-Kferger 
Program  shall  terminate  on  June  30, 
1987,  unless  extended  by  regulatory 
amendment  by  the  Corporation. 

*****. 

By  the  Federal  Home  Loan  Bank  Board. 
Jeff  S<»NiyeT8, 
Secrptary. 
[FR  Doc.  85-18713  Filed 8-6-85;  8:45  amj 

BILUNG  CODE  6720-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

{Airspace  Docket  No.  85-AWP-21 

Alteration  of  VOR  Federal  Airway  V- 
460— San  Diego,  CA 

AOEMCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


summary:  This  amendment  alters 
Federal  Airway  V-460  extending  it  from 
Mission  Bay,  CA,  to  Julian,  CA.  This 
action  is  to  help  reduce  air  trafSe 
controller  workload  by  eliminating  the 
need  for  radar  vectoring  of  traffic 
circumnavigating  the  Naval  Air  Station 
(NAS)  Miramar  traffic  flows. 

EFFECTWC  DATK:  0901  Gon.t.  September 

26.  1985. 

FOR  FORTHCR  INFOItMATtON  CONTACT: 
Burton  Chandler,  Airspace  and  Air 
Traffic  Rules  Branch  (ATO-230). 
Airspace — Rules  and  Aeronautical 
Information  Drvision,  Air  Traffic 
Operations  Ser\'ice.  Federal  Aviation 
Administration.  800  Independence 


Avenue  SW.,  Washington,  D.C.  20591; 
telephone  (202)  426-a783. 

SUPPLEMENTARY  INFORMATION: 

History 

On  Febniary  21, 1986,  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  amend  VOR  Federal  Airway 
V-460  by  extending  it  from  Mission  Bay, 
CA,  to  Julian,  CA  (50  FR  7184).  The 
proposal  was  the  result  of  a  need  to 
eliminate  unnecessary  vectoring  of 
traffic  to  avoid  the  NAS  Miramar  traffic 
flows.  Additionally,  east  and  northeast 
departures  from  the  San  Diego  area 
would  utilize  this  rou^ng  and  avoid  the 
NAS  Miramar  arrivals.  Interested 
parties  were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  objecting  to  the 
proposal  were  received.  Except  fbr 
editorial  changes,  this  amendment  is  the 
same  as  that  proposed  in  the  notice. 
Section  71.123  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400:»A  dated  January  2, 
1985. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  will 
extend  VOR  Federal  Airway  V-460  from 
Mission  Bay,  CA,  to  Julian,  CA.  The 
airway  segment  will  reduce  air  traffic 
controller  workload  by  eliminatuig  the 
need  for  radar  vectoring  of  trafi^ic 
circumnavigating  the  NAS  Miramar 
traffic  flows. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  (ireparation  of  a 
regulatory  evaiuatios  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  wiil  only  affect  air 
traffic  procedures  aiKi  air  navigation,  it 
is  certified  that  this  rule  wiQ  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Sobjecni  in  14  CFR  Part  71 

VOR  Fediscai  airways.  Aviation 
safety. 


Adoption  of  the  Amendment 

PART  71— f  AIMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows 

Autbwity:  49  U.S.C.  134a(a).  1364(a).  ISIft 
Executive  Order  10654;  4B  U.S.C  lOHg) 
(Revised  Pub.  L  97-440.  (anuary  12. 1883):  14 
CFR  ii.ea 

2.  Section  71.123  is  amended  as 
follows: 

V-460  (Ameodedl 

By  removing  the  word*  "From  rngpi  CA. 
via  Julian,  CA;"  and  substituting  the  words 
"From  Mission  Bay,  CA  INT  Miasion  Bay 
091*  and  Julian,  CA  185*  radial*;  JuHan;** 

Issued  in  Washington.  D.C,  on  )uly  aa 
1985. 

James  Bonis.  Jr., 

Acting  Manager,  Airspace — /luJes  and 
AeranauticaJ  Information  Division. 
[FR  Doc.  85-18868  Piled  8-6-85;  8c45  aai| 

BILUNG  COOE  4910.13.M 


COMMODfTY  FUTURES  TRADING 
COMIMISSION 

17  CFR  Part  1 

Contract  IMarket  Rule  Review 
Procedures 

Correction 

In  FR  Doc.  85-17535,  beginning  on 
page  30135,  in  the  issue  of  Wednesday, 
July  24, 1985,  make  the  foDowing 
correction: 

On  page  30139,  second  column,  in 
§  1.41(1)(2),  eleventh  line.  "5a(l)"  should 
read  "5afl25". 

BILUNO  COOC  1S0S-0V4I 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  274 

1  Releas*  Mas.  a3-S6»1fl(  S4-a2ia4et  IC- 
14606B;  File  No*.  S7-1-85;  S7-2-«51 

Withdrawal  of  Quarterly  Reporting 
Forms  and  Filing  OMfgatfons  of 
Certain  Registered  Invsslmewt 
Companies;  bicorporaMon  o<  OuarleHy 
Reporting  OMigatians  in  Form  N-SAR; 
Adoption  of  Conforming  AmsndnMnls 
to  Registration  Forms;  Related  Rule 
Amendments;  Corredien 

AGENCY:  Securities  and  Exchange 
Commission. 
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action:  Final  rule;  correction. 

summary:  On  fuly  1. 1985.  the 
Commission  issued  a  release  rescinding 
the  quarterly  reporting  obligations  of 
issuers  of  periodic  payment  plan 
certificates  (50  FR  27937,  July  9. 1985)  by 
removing  rules  27d-3  (17  CFR  270.27d-3) 
and  27d-4{T)  (17  CFR  270.27d-4(T).  The 
Commission  is  now  correcting  that 
release  to  withdraw  the  obligation  to  file 
form  N-27D-2  (17  CFR  274.1 27d-2).  the 
quarterly  reporting  form  for  issuers  of 
periodic  payment  plan  certificates  under 
the  Investment  Company  Act  of  1940  (15 
U.S.C.  80a-le<se<7.). 

EFFECTIVE  DATE:  August  8.  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  C.  Gibbs.  Attorney.  Office  of 
Regulatory  Policy.  (202)  272-2048. 

List  of  Subjects  in  17  CFR  Fart  274 

Investment  companies.  Reporting  and 
recordkeeping  requirements,  Securities. 

Accordingly,  the  SEC  is  correcting  FR 
Doc.  85-16247.  by  adding  the  following 
amendatory  language: 

PART  274— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

"22.  By  removing  §  274.1 27d-2." 

By  the  Commission. 

Dated:  July  24, 1985. 
|ohn  Wheeler. 
Secretary. 

|FR  Doc.  85-18661  Filed  8-6-85:  8:45  am) 

BU.LIMG  CODE  WIO-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  177 

( Docket  No.  MF-Oazg  ] 

Indirect  Food  Additives;  Polymers 

Correction 

In  FR  Doc.  85-17527  beginning  on  page 
30145  in  the  issue  of  Wednesday.  July 
24. 1985,  make  the  following  corrections: 
In  the  third  column,  in  the  third 
complete  paragraph,  in  the  fourteenth 
line  "21  FR"  should  read  "21  CFR";  in 
the  seventeenth  line  "50  CFR"  should 
read  "50  FR" 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 
36  CFR  Part  223 

Modification  of  Timber  Sale  Extension 
Policy 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  adoption  of  final 
policy. 

SUMMARY:  The  Forest  Service  hereby 
gives  notice  of  adoption  of  final  policy 
on  modification  of  the  1983  Forest 
Service  timber  sale  contract  extension 
policy  in  order  to  accommodate  the 
effects  of  the  Federal  Timber  Contract 
Payment  Modification  Act.  A  notice  of 
interim  policy  on  modification  of  timber 
sale  extension  policy  was  published 
January  4. 1985,  at  50  FR  458. 
effective  date:  August  19, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  M.  Spores,  Timber  Management 
Staff.  Forest  Service  USDA,  P.O.  Box 
2417,  Washington,  DC  20013,  (202)  447- 
4051. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  December  7, 1983,  at  48  FR  54812, 
the  Forest  Service,  at  the  direction  of  the 
President,  established  a  program  to 
extend  certain  timber  sale  contracts  for 
a  period  up  to  five  years  beyond  their 
current  termination  dates.  Timber  sale 
purchasers  prepared  Multi-Sale 
Extension  Plans  to  implement  this 
program.  The  Federal  Timber  Contract 
Payment  Modification  Act  of  October 
16. 1984,  (98  Stat.  2213;  16  U.S.C.  618) 
authorizes  and  directs  the  Secretary  of 
Agriculture  to  permit  a  purchaser  to 
return  to  the  Government  a  prescribed 
volume  of  timber  of  certain  timber  sale 
contracts  upon  paying  a  buy-out  price. 
The  Act  ratifies  the  1983  extension 
program  and  allows  a  purchaser  to  buy 
out  a  sale  that  was  extended  under  the 
1983  extension  program.  However,  the 
act  prohibits  the  Forest  Service  from 
requiring  as  a  condition  of  extension 
additional  contract  provisions  for 
calculating  damages  in  the  event  of 
subsequent  default  of  sales  extended 
under  that  program. 

The  Act  also  affirms  the  1983 
prohibition  of  any  further  extensions  of 
time  for  performance  of  sales  extended 
under  the  extension  program.  However, 
contract  term  adjustments  under 
existing  terms  of  a  timber  sale  contract 
are  still  permissible. 

On  January  4, 1985,  at  50  FR  458  the 
Forest  Service  published  a  notice  of 
interim  policy  for  modifying  the  1983 
Forest  Service  timber  sale  extension 


policy  to  accommodate  the  effects  of  the 
Federal  Timber  Contract  Payment 
Modification  Act. 

Briefly,  the  interim  policy  provided 
that: 

1.  The  Forest  Service  will  retain  in,  or 
restore  to,  contracts  extended  under  the 
1983  extension  program  the  original 
timber  sale  contract  provisions  for 
calculating  default  damages. 

2.  Any  contract  term  adjustments 
earned  on  a  sale  to  be  extended  under 
the  1983  program  will  be  effective  at  the 
completion  of  extension  under  the  multi- 
sale  extension  program. 

3.  Purchasers  can  delete  bought-out 
sales  from  their  multi-sale  extension 
plans  within  60  days  after  the  sale  is 
bought  out.  Purchasers  will  have  to 
modify  the  minimum  harvest  level  of 
their  multi-sale  extension  plans  to 
conform  with  the  1983  extension  policy. 

4.  Sales  cannot  be  added  to  the 
harvest  schedule  of  a  multi-sale 
extension  plan  except  as  provided  under 
the  limited  situations  currently  allowed 
(Forest  Service  Manual  2433.12) 

This  final  policy  will  be  implemented 
through  amendment  of  Title  2400  of  the 
Forest  Service  Manual,  which  is  the 
primary  source  of  administrative 
direction  to  Forest  Service  personnel 
and  through  the  regulation  governing  the 
buy  out  of  contracts  at  36  CFR  Part  223 
Subpart  E. 

Public  Comment  on  Interim  Policy 

Forty  respondents  commented  on  the 
interim  policy.  Two-thirds  of  the 
respondents  are  purchasers  of  National 
Forest  timber.  Comments  were  received 
from  the  public.  Forest  Service 
employees,  and  timber  trade 
associations.  In  addition  to  addressing 
the  elements  of  the  interim  policy, 
respondents  also  suggested  additional 
items  for  the  final  policy.  They  stressed 
the  need  to  know  the  final  extension 
policy  as  soon  as  possible  in  order  to 
make  informed  decisions  about  which 
sales  to  buy  out. 

Comments  received  on  the  four 
elements  of  the  interim  policy  are 
discussed  in  the  order  they  appeared  in 
the  interim  policy. 

1.  Default  Damages.  Respondents  had 
little  to  say  about  this  element  because 
the  Federal  Timber  Contract  Payment 
Modification  Act  (Act)  prohibits  the 
inclusion  of  additional  provisions  for 
calculating  damages  for  default. 
Therefore.the  final  policy  retains  this 
provision  as  it  appeared  in  the  interim 
policy. 

2.  Contract  Term  Adjustment.  Several 
respondents  objected  to  the  proposed 
method  of  handling  contract  term 
adjustments  earned  prior  to  extensions 
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under  the  multi-sale  extension  program. 
These  respondents  said  that,  in  such 
situations,  the  contract's  termination 
date  should  be  adjusted  before  the 
extension,  not  afterwards.  They  also 
believed  this  approach  is  counter  to 
current  contract  administration,  and 
they  cited  possible  adverse  effects  of  the 
delay  upon  such  factors  as  increased 
contract  rates.  The  final  policy  contains 
a  modification  to  reflect  this  concern.  In 
the  event  the  extension  under  the  multi- 
sale  extension  program  is  at  rates  higher 
than  the  contract  rates  in  effect 
immediately  prior  to  the  extension,  and 
if  the  purchaser  qualifies  for  a  contract 
term  adjustment  before  such  an 
extension,  the  higher  rates  will  not  be 
applicable  for  a  period  equal  to  the 
amount  of  Mme  earned  as  a  contract 
term  adjustment. 

3.  Deletion  of  Bought  Out  Sales. 
Almost  half  the  respondents  disagreed  • 
with  this  requirement  of  the  interim 
policy  that  bought  out  contracts  be 
removed  from  the  multi-sale  extension 
plans.  They  stated  that  purchasers  who 
bought  out  sales  included  in  multi-sale 
extension  plans  should  get  harvest 
schedule  credit  for  completion  of  those 
contracts. 

The  multi-sale  extension  plan  is  a 
planning  document  to  attain 
proportionate  harvest  of  timber  sales 
held  by  a  purchaser.  Timber  sale 
contracts  that  are  extended  under  the 
1983  program  are  modified  to  extend  the 
contract  period,  to  establish  a  removal 
schedule,  and  to  adjust  the  payment 
provisions.  Once  a  contract  is  bought 
out,  the  purchaser  no  longer  has  the 
obligation  to  comply  with  the  contract's 
removal  schedule.  Therefore,  deletion  of 
a  bought  out  sale  from  the  multi-sale 
extension  plan  accurately  reflects  the 
contract  buy  out  action.  Accordingly, 
this  provision  of  the  interim  policy  is 
retained  in  the  final  policy. 

The  interim  policy  also  provided  that 
when  a  bought  out  contract  is  deleted 
from  a  multi-sale  extension  plan,  the 
plan  has  to  be  further  modified  to 
achieve  a  scheduled  proportionate 
harvest  of  the  remaining  sales. 

Many  respondents  were  concerned 
about  this  provision,  because  they  will 
need  time  to  buy  out  some  of  their  sales 
and  to  plan  operations  on  the  contracts 
remaining  in  their  multi-sale  extension 
plan.  These  respondents  indicated  that 
until  their  buy  out  is  approved,  they  will 
not  know  how  best  to  modify  their 
minimum  harvest  schedule  level  on  the 
remaining  sales  covered  under  their 
extension  plans. 

The  final  policy  does  not  require  a 
purchaser  to  modify  the  minimum 


harvest  schedule  level  until  after  its 
application  for  contract  buy  out  is 
approved.  Within  45  days  of  receipt  of 
Forest  Service  approval  of  its 
application  for  contract  buy  out  (36  CFR 
223.177(g)),  a  purchaser  must  submit  a 
modification  to  the  multi-sale  extension 
plan  that  deletes  those  sales  in  the 
harvest  schedule  that  were  approved  for 
buy  out  and  that  provides  for 
proportionate  harvest  of  the  sales 
remaining  in  the  harvest  schedule.  This 
conforms  with  the  1983  extension  poficy 
which  was  ratified  by  the  Federal 
Timber  Contract  Payment  Modification 
Act. 

4.  Addition  of  sales.  Approximately 
half  of  the  respondents  commented  on 
the  provision  that  prohibits  broadening 
current  instructions  to  allow  the 
addition  of  sales  to  multi-sale  extension 
plans.  One  respondent  endorsed  the 
proposal.  Others  thought  that  the  Act 
had  made  a  significant  change  in  the 
multi-sale  extension  program.  They 
described  the  importance  many  of  them 
had  placed  upon  the  new  timber  sale 
default  provision.  A  number  of 
purchasers  had  not  requested  contract 
extensions  of  some  contracts  under  the 
program,  because  they  did  not  ^ant  the 
new  default  provision  included  in  those 
sales.  They  would  have  included  those 
sales  in  their  plan  had  they  known  that 
there  would  not  be  a  change  in  the 
original  default  provision. 

The  final  (>olicy  allows  purchasers 
who.  on  October  16, 1984,  held 
approved,  complete  multi-sale  extension 
plans  that  meet  the  standards 
established  in  the  published  policy 
implementing  that  program  (48  FR 
54812),  a  period  of  time  to  add  qualifying 
contracts  to  those  plans.  Purchasers 
must  modify  the  existing  plan's 
minimum  harvest  schedule  level  when 
such  additions  are  made. 

5.  Other  Concerns.  Several 
respondents  discussed  two  topics  that 
were  not  included  in  the  interim  pohcy. 
Several  timber  purchasers  pointed  out 
that  their  major  1985  operations  would 
be  directed  to  completing  conditionally 
returned  sales  to  logical  stopping  points. 
They  suggested  that  the  1985  multi-sale 
extension  plan  harvest  obligations  be 
deferred  a  year  to  expedite  the  buyout 
process.  This  suggestion  was  not 
adopted.  A  year's  deferral  of  the  1985 
contractual  harvest  obligations  would 
not  conform  with  the  original  criteria  for 
approving  extension  plans  including 
proportionate  harvest  of  the  extended 
sales.  Moreover,  many  of  the  sales  to  be 
conditionally  returned  under  the  timber 
buyout  procedures  are  already  in  multi- 
sale  extension  plal\  harvest  schedules. 


Present  multi-sale  extension  plan  policy 
allows  purchasers  to  shift  harvest  for  a 
given  year  between  sales  in  the  harvest 
schedule.  This  type  of  schedule 
flexibility  will  meet  the  concerns  of 
many  purchasers  who  want  to  use  1965 
to  work  on  their  conditionally  returned 
sales. 

Another  group  of  respondents  who 
hold  sales  that  were  extended  prior  to 
the  1983  program  requested  an 
opportunity  to  receive  an  extension 
under  the  multi-sale  extension  program 
prior  to  the  expiration  of  a  previous 
extension.  They  would  like  to  change  to 
conditions  permitted  under  the  multi- 
sale  extension  program  rather  than  wait 
for  the  expiration  of  extension 
requirements  now  in  effect  A  similar 
opportimity  was  offered  in  1983  when 
the  multi-sale  extension  program  was 
initiated. 

This  request  was  adopted.  There  are 
advantages  to  the  public  and  timber 
purchasers  in  following  the  precedent 
set  in  1983.  Under  the  final  policy  a 
purchaser  may  request  an  early 
extension  under  the  multi-sale  extension 
program  of  a  sale  previously  extended 
under  another  policy  within  45  days  of 
the  date  the  Regional  Forester  notifies 
the  purchaser  erf  the  approval  of  its 
application  for  contract  buy  out.  If  a 
purchaser  does  not  file  an  appbcation 
for  contract  buy  out,  any  request  for 
such  an  early  extension  must  be  made 
within  55  days  after  this  notice  of  the 
final  policy  is  published  in  the  Federal 
Register. 

Modified  Tunber  Sale  Extension  Policy 

After  full  consideration  of  the  public 
comment,  the  Forest  Service  has 
adopted  the  following  final  policy  on 
modifying  multi-sale  extension  plans  to 
accommodate  the  buy  out  of  contracts 
under  the  Federal  Timber  (Contract 
Payment  Modification  Act. 

1.  Existing  Umber  sale  contract 
provisions  for  calculating  default 
damages  shall  be  retained  in  contracts 
to  be  extended  under  the  1983  program. 
Any  contracts  that  have  already  been 
extended  under  the  1983  program  and 
that  were  revised  to  include  the  new 
default  damage  provision  as  required  in 
the  1983  policy  will  now  be  amended  to 
restore  the  former  default  damages 
provision. 

2.  The  Forest  Service  will  extend 
eligible  contracts  from  the  date  they 
would  have  terminated  without  taking 
into  account  any  contract  term 
adjustment  to  which  the  purchaser  has 
thereafter  become  entitled.  Any  such 
contract  term  adjustment  shall  be 
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added,  along  with  any  other  contract 
term  adjustment  to  which  the  purchaser 
becomes  entitled  during  the  extension, 
to  the  contract  termination  date 
otherwise  established  by  extension.  In 
the  event  the  extention  under  the  multi- 
sale  extension  program  is  at  rates  higher 
than  the  contract  rates  in  effect 
immediately  prior  to  the  extension,  and 
if  the  purchaser  qualifies  for  a  contract 
term  adjustment  before  such  extension, 
the  higher  rates  will  not  be  applicable 
for  a  period  equal  to  the  amount  of 
earned  contract  term  adjustment. 

3.  Within  45  days  of  a  purchaser's 
receipt  of  Forest  Service  approval  of  an 
application  for  contract  buy  out  under 
the  Federal  Timber  Contract  Payment 
ModiRcation  Act,  the  purchaser  must 
submit  a  modification  of  the  multi-sale 
extension  plan  to  remove  contracts  to  be 
bought  out  from  a  multi-sale  extension 
plan  harvest  schedule.  The  purchaser 
must  also  modify  the  minimum  harvest 
schedule  level  of  that  plan  at  that  time 
to  provide  for  proportionate  harvest  of 
the  sales  remaining  in  the  harvest 
schedule.  Failure  to  request  and  agree  to 
a  multi-sale  extension  plan  revision  in 
accordancfe  with  this  policy  and  36  CFR 
223.177(g),  and  to  agree  to  the  timber 
sale  contract  modifications  necessary  to 
implement  the  plan  revision  shall  make 
a  purchaser  ineligible  for  any  additional 
contract  extensions  under  the  multi-sale 
extension  program. 

4.  A  purchaser  who  on  October  16, 
1984,  held  an  approved,  complete  multi- 
sale  extension  plan  that  meets  the 
standards  established  in  the  published 
policy  implementing  that  program  (48  FR 
54812)  may  add  eligible  sales  to  the 
harvest  schedule  of  its  plan.  A 
purchaser  may  request  such  an  addition 
within  45  days  after  receipt  of  the 
Regional  Forester's  approval  of  its 
application  for  contract  by  out.  If  a 
purchaser  does  not  submit  an 
application  for  contract  buy  out.  If  a 
purchaser  does  not  submit  an 
application  for  contract  buy  out,  a 
request  for  any  such  addition  to  the 
harvest  schedule  must  be  made  within 
55  days  after  the  publication  of  this 
policy  in  the  Federal  Register.  If  a 
purchaser  wants  to  add  a  sale  to  an 
existing  harvest  schedule,  the  minimum 
harvest  schedule  level  of  the  plan  must 
be  modified  to  ensure  proportionate 
harvest. 

5.  A  sale  previously  extended  under  a 
program  other  than  the  1983  program 
that  is  eligible  for  contract  extension 
under  the  multi-sale  extension  program 
may  receive  an  early  extension  under 
the  1983  program.  A  purchaser  may 
request  an  extension  uhder  the  multi- 
sale  extension  program  prior  to 
expiration  of  a  previous  extension 


within  45  days  after  receipt  of  the 
Regional  Forester's  approval  of  its 
application  for  contract  buy  out.  If  a 
purchaser  does  not  file  an  application 
for  contract  buy  out.  any  request  for 
such  an  early  extension  shall  be  made 
within  55  days  after  the  publication  of 
this  policy  in  the  Federal  Register.  If  a 
purchaser  wants  an  early  extension  of  a 
sale  previously  extended  under  a  policy 
other  than  the  1983  extension  program, 
the  minimum  harvest  schedule  level  of 
the  plan  must  also  be  modified  to  ensure 
proportionate  harvest. 

An  early  extension  will  be  effective 
when  the  contract  is  modified  to  include 
the  early  extension  and  the  minimum 
harvest  schedule  level  has  been 
modified  to  correspond  to  the  early 
extension. 

This  policy  is  a  procedural  link 
between  the  timber  sale  extension 
policy  announced  December  7, 1983,  (48 
FR  54812)  and  the  rule  implementing  the 
buy  out  provisions  of  the  Federal  Timber 
Contract  Payment  Modification  Act  (36 
CFR  223.170-223.182).  An  environmental 
assessment  that  discusses  timber  sale 
contract^lief  was  prepared  in  1963.  The 
decision  to  adopt  the  pohcy  of  extending 
certain  National  Forest  timber  sales  and 
a  finding  of  no  significant  impact  was 
announced  December  7, 1983  (48  FR 
54852).  An  environmental  assessment, 
and  a  finding  of  no  significant  impact  of 
the  rules  and  policies  implementing  the 
Federal  Timber  Contract  Payment 
Modification  Act  was  prepared  and  is 
available  for  public  review  during 
regular  business  hours  in  Director's 
Office,  Timber  Management  Staff,  South 
Agriculture  Building,  Room  3207, 12th 
and  Independence  Ave.,  SW., 
Washington,  DC.  and  in  the  Director's 
Office  of  the  Regional  Timber 
Management  Staffs. 

This  policy  will  be  incorporated  in 
Chapter  2430  of  the  Forest  Service 
Manual  and  will  be  effective  August  19. 
1985. 

This  final  policy  has  substantial 
support  in  the  agency  record.  It  has  been 
determined  that  this  policy  will  have 
little  or  no  effect,  individually  or 
cumulatively,  on  the  quality  of  the 
human  environment.  "Therefore,  an 
environmental  impact  statement  is  not 
required  under  the  National 
Environmental  Policy  Act. 

Date:  July  24, 1965. 
F.  Dale  Robertson, 

Associate  Chief. 

[FR  Doc.  85-18729  Filed  8-6-85;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

IOOP-300128A;  FRL-2e75-3J 

Alpha-<P-Nonylphenyl)  Omega- 
Hydroxypoly(Oxyethylene)  Mixture  of 
Dthydrogen  Ptiosphate  and 
Monohydrogen  Phosphate  Esters  and 
the  Corresponding  Salts;  Exemption 

AGENCV:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

summary:  This  rule  expands  the 
expemption  from  the  requirement  of  a 
tolerance  for  o/p/?o-(p-nonylphenyl)- 
omega-hydroxypoly  (oxyethylene) 
mixture  of  dihydrogen  phosphate  and 
monohydrogen  phosphate  esters  and  the 
corresponding  ammonium,  calcium, 
magnesium,  monoethanolamine, 
potassium,  sodium,  and  zinc  salts  of  the 
phosphate  esters  when  use  as  inert 
ingredient  surfactants,  related  adjuvants 
of  surfactants  in  pesticide  formulations 
apphed  to  growing  crops  or  to  raw 
agricultural  commodities  after  harvest. 
This  regulation  was  requested  by 
DeSoto,  Inc. 

EFFicnvE  date:  Effective  on  August  7. 
1985. 

ADDRESS:  Written  objections  may  be 
submitted  to  the:  Hearing  Clerk  (A-110). 
Environmental  Protection  Agency.  401  M 
St.,  SW.,  Washington.  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  N.  Bhushan  Mandava. 
Registration  Support  and  Emergency 
Response  Branch,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460. 

Office  location  and  telephone  number: 
Rm.  716.  CM  #2, 1921  Jefferson  Davis 
Highway.  Arlington,  VA  22202,  703- 
557-7700. 

SUPPt^MENTARY  INFORMATION:  EPA 

issued  a  proposed  rule,  published  in  the 
Federal  Register  on  May  15.  1985  (50  FR 
20235),  which  announced  that  DeSoto, 
Inc.,  Harahan.  LA  70138,  had  requested 
that  40  CFR  180.1001(c)  be  amended  by 
expanding  the  requirement  of  a 
tolerance  for  o/p/?o-(p-nonylphenyl)- 
omega-hydroxypoly-(oxyethylene) 
mixture  of  dihydrogen  phosphate  and 
monohydrogen  phosphate  esters  and  the 
corresponding  ammonium,  calcium, 
magnesium,  monoethanolamine, 
potassium,  sodium,  and  zinc  salts  of  the 
phosphate  esters  when  used  as  inert 
ingredient  surfactants,  related  adjuvants 
of  surfactants  in  pesticide  formulations. 
The  amendment  expands  the 
poly(oxyethylene)  content  from  4-14 
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moles  to  4-14  moles  or  30  moles.  A 
separate  entry  is  not  necessary  to  reflect 
this  change. 

Inert  ingredient  are  ingredients  that 
are  not  active  ingredients  as  defined  in 
40  CFR  162.3(c).  and  include,  but  are  not 
limited  to.  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carageenan  and  modified  cellulose; 
wetting  and  spreading  agents; 
propellants  in  aerosol  dispensers;  and 
emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

In  the  proposed  rule.  EPA  stated  the 
basis  for  a  determination  that  when 
used  in  accordance  with  good 
agricultural  practices,  these  ingredients 
are  useful  and  do  not  pose  a  hazard  to 
humans  or  the  environment. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  pesticide  is  considered  useful  for 
the  purpose  for  which  the  exemption  is 
sought.  It  is  concluded  that  the 
exemption  from  the  exemption  from  the 
requirement  of  a  tolerance  will  protect 
the  public  health  and  is  established  as 
set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  notice  in  the  Federal 
Register,  file  written  objections  with  the 
Hearing  Clerk,  at  the  address  given 
above.  Such  objections  should  specify 
the  provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections.  A  hearing  will  be  granted  if 
the  objections  are  supported  by  grounds 
legally  sufficient  to  justify  the  relief 
sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities, 
Pesticides  and  pests. 

Dated:  July  24, 1985. 
Susan  H.  Shennan, 
Acting  Director.  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  Part  180  is 
amended  as  follows: 


PART  ieO-{AMENDEDl 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a. 

2.  Section  180.1001(c)  is  amended  by 
revising  the  entry  o/p/?o-(p-nonylphenyl)- 
omega-hydroxypoly(oxyethylene)  mixture  of 
dihydrogen  phosphate  and  monohydrogen 
phosphate  esters  and  the  corresponding  salts, 
to  read  as  follows: 

S  180.001    Exemptions  from  ttte 
requtfment  of  a  tolerance. 


(c)* 


Irwrt  ingrsdienti                 Umtts                Use* 

•              •              • 

^*V»»</>*»onytphenyl)-omogs-   

•              • 
Swfactarns. 

hydroxypo(y(<wyettiytene) 

ratated 

mtature  of  dihydrogen  phos- 

adjuvants o< 

phate    and    monohydrogen 

surtactams. 

phosphate   esters   and   the 

corresponding     anvnonium, 

calcium,   magesium,   mono- 

ethanolanwie,      potassium. 

sodium,  and  zinc  aatt*  of 

the  phosphate  eaters;  the 

nonyl  grxxip  is  a  propyteoe 

trimer      isomer     and      the 

poty(oxyethy(ene)      content 

averages  4-14  motes  or  30 

motes. 

•              •              • 

•             • 

[FR  Doc.  85-18593  Filed  8-6-85;  8:45  am] 

BIUINO  CODE  SS8»-«0-M 


40  CFR  Part  180 

IPP  OF2423/R769;  FRL-2875-4] 

Pesticides  in  or  on  Raw  Agricuttural 
Commodities;  Chlorpyrifos-Methy^ 
Correction 

aqency:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rule;  Correction. 


SUMMARY:  This  document  corrects  a  rule 
on  chlorpyrifos-methyl  from  which  an 
entry  for  fat,  meat,  and  meat  b)i)roducts 
of  poultry  was  inadvertently  omitted. 
FOB  FURTHER  INFORMATION  CONTRACT: 
Jay  Ellenberger,  Registration  Division 
(TS-767C),  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington. 
DC  20460. 
Office  location  and  telephone  number 
Rm:  205.  CM#2. 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202,  (703- 
557-2386). 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  27, 1985  (50  FR 
26683) ,  EPA  issued  a  final  rule  adding 
new  S  180.419  Chlorpyrifos-methyl  (40 
CFR  180.419).  As  specified  in  the 
preamble,  Dow  Chemical  Co.  had 
petitioned  for.  among  others,  the 


commodites  fat,  meat,  and  meat 
byproducts  of  poultry  at  0.5  part  per 
million.  These  entries  were 
inadvertently  omitted  form  %  189.419. 
That  omission  is  being  corrected. 

(21  U.S.C.  3468) 

Dated:  July  25, 1985. 
Sttsan  H.  SiMiman. 
Acting  Director,  Office  of  Pesticide  Progrxum. 

PART  180-{AMENDE0] 

Therefore,  in  FR  Doc  85-15643; 
published  at  50  FR  28683,  June  27, 1985. 
S  180.419  is  corrected  by  adding  and 
alphabetically  inserting  the  following 
entries,  to  read  as  follows: 

$1<a41S    CMorpyrffo»4iMlhyL 


CommudNy 


Poulty.  M 

PDi*y.  meat- 
Poultry,  mbyp.. 


OS 

4 
S 


(FR  Doc  85-18592  Filed  8-6-85;  &45  am] 

BHJJNQCOOE( 


40  CFR  Part  180 

IOPP-300129A;  FRL-2S7S-7] 

Triethylene  GUycd  Dtacetate; 
Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

SUMMARY:  This  rule  exempts  triediylene 
glycol  diacetate  from  the  requirement  of 
a  tolerance  when  used  as  an  inert 
ingredient  solvent  in  pesticide 
formulations  applied  to  beef  cattle  only. 
This  regulation  was  requested  by  the 
Stauffer  Chemical  Co. 

effective  date:  Effective  on  August  7, 

1985. 

address:  Written  objections  may  be 
submitted  to  the:  Hearing  Clerk  (A-110), 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washingtoa  DC  204aa 
FOR  FURTHER  INFORMATION  CONTACR 
By  mail:  N.  Bhushan  Mandava, 
Registration  Support  and  Emergency 
Response  Branch,  Environmental 
Protection  Agency.  401  M  St.  SW., 
Washingtoa  D.C.  20460. 
Office  location  and  telephone  number 
Rm.  716.  CM  #2. 1921  Jefferson  Davis 
Highway.  Arlington.  VA  22202.  703- 
557-7700. 
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SUPPtEMENTARY  INFORMATION:  EPA 

issued  a  proposed  rule,  published  in  the 
Federal  Register  of  May  15. 1985  (50  FR 
20237),  which  announced  that  the 
Stauffer  Chemical  Co..  Richmond.  CA 
94804.  hud  requested  that  40  CFR 
180.1001(el  be  amended  by  establishing 
an  exemption  from  the  requirement  of  a 
tolerance  for  triethylene  glycol  diacetate 
when  used  as  an  inert  ingredient  solvent 
in  pesticide  formulations  applied  to  beef 
cattle  only. 

Inert  ingredients  are  ingredients  that 
are  not  active  ingredients  as  deFmed  in 
40  CFR  162.31c).  and  include,  but  are  not 
limited  to.  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efFtcacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids:  carriers  such  as  clay  and 
diatomaceous  earth;  thicheners  such  as 
carageenan  and  modiHed  cellulose; 
wetting  and  spreading  agents: 
propellants  in  aerosol  dispensers;  and 
emulsifters.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

In  the  proposed  rule.  EPA  stated  the 
basis  for  a  determination  that  when 
used  in  accordance  with  good 
agricultural  practices,  this  ingredient  is 
useful  and  does  not  pose  a  hazard  to 
humans  or  the  environment. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  pesticide  is  considered  useful  for 
the  purpose  for  which  the  exemption  is 
sought.  It  is  concluded  that  the 
exemption  from  the  requirement  of  a 
tolerance  will  protect  the  public  health 
and  is  established  as  set  forth  below. 

Any  person  adversely  a^ected  by  this 
regulation  may.  within  30  days  after 
publication  of  this  notice  in  the  Federal 
Register  file  written  objections  with  the 
Hearing  Clerk,  at  the  address  given 
above.  Such  objections  should  specify 
the  provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections.  A  hearing  will  be  granted  if 
the  objections  are  supported  by  grounds 
legally  sufFicient  to  justify  the  relief 
sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests. 


Dated:  |uly  24. 1965. 
Susan  H.  Shetman. 

Acting  Director.  Office  of  Pesticide  Programs. 

Therefore.  40  CFR  Part  180  is 
amended  as  follows: 

PART  lao— (AMENOEDI 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a. 

2.  Section  180.1001(e)  is  amended  by 
adding  and  alphabetically  inserting  the 
inert  ingredient  as  follows: 

§  180.1001     Exemptions  from  ttw 
requirement  of  a  toierance. 

***** 

(e)  *  *  • 


Tnettiytene  glycol       ^      For  «•  on  beet  caMe     SotvenI 
daceuie  (CAS  Rag        only 
No  111-21-7). 


(FR  Doc.  85-18598  Filed  8-8-85;  8:45  am) 

MLUNG  CODE  eSCO-SMI 


DEPARTMENT  OF  THE  TREASURY 
Office  of  ttie  Secretary 
48  CFR  Part  1033 

Protests,  Disputes,  and  Appeals 

agency:  Office  of  the  Secretary. 
Treasury. 

action:  Final  rule. 

SUMMARY:  This  rule  explains  the  process 
for  handling  disputes  and  appeals 
arising  between  the  Department  of  the 
Treasury  and  contractors. 
EFFECTIVE  DATE:  August  1,  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  P.  O'Malley.  Director.  Office  of 
Procurement,  or  Robert  E.  Lloyd, 
Procurement  Analyst.  1500  Pennsylvania 
Ave.,  N.W.  Washington.  D.C.  20220, 
telephone  (202)  566-2588. 
SUPPLEMENTARY  INFORMATION:  This 
document  changes,  without  substantive 
modification,  the  citations  of  the  text 
previously  codified  at  48  CFR  1033.070 
through  1033.075  to  48  CFR  1033.270. 

Background 

Under  FAR  sections  1.301  and  1.303 
each  agency  is  to  codify  under  the 
assigned  chapter  in  Title  48,  Code  of 
Federal  Regulations,  any  agency 
acquisition  regulation  that  contains 
policies  or  procedures  that  govern  the 
relationship  between  the  agency  and  its 
contractors. 


As  explained  herein,  this  rule  merely 
recodifies  material  currently  at  48  CFR 
Part  1033.070  through  1033.075  info  48 
CFR  1033.270.  The  former  citation  refers 
to  the  rules  of  the  General  Services 
Administration's  Board  of  Contract 
Appeals  (GSBCA)  pertaining  to  disputes 
and  appeals  published  at  48  CFR  Part 
533:  the  new  citation  refers  to  such  rules 
of  the  GSBCA  now  pubhshed  at  48  CFR 
Chapter  5.  Appendix  B.  Although  some 
internal  operating  procedures  have  been 
removed  from  these  published 
regulations  and  minor  technical  and 
stylistic  changes  have  been  made  to  the 
Treasury  rule,  no  substantive 
modifications  have  been  made.  For 
these  reasons,  the  Department  of  the 
Treasury  has  determined  that  notice  and 
public  procedures  and  a  delayed 
effective  date,  normally  required  by  5 
U.S.C.  553  (b)  and  (d),  respectively,  are 
unnecessary  with  respect  to  this  rule. 

The  Director,  Office  of  Management 
and  Budget  (OMB),  by  memorandum 
dated  December  14, 1984,  exempted 
certain  agency  procurement  regulations 
from  Executive  Order  12291.  The 
exemption  apphes  to  this  rule. 

The  Department  of  the  Treasury 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  revisions  are  technical  in  nature 
and  do  not  have  substantive  effect. 
Accordingly,  the  provisions  of  the 
Regulatory  FlexibiUty  Act  (5  U.S.C.  601 
et  seq.)  are  not  applicable  and  no 
regulatory  flexibility  analysis  is 
required. 

List  of  Subjects  in  48  CFR  Part  103S 

Government  procurement.  Protests, 
disputes  and  appeals. 

Accordingly.  48  CFR  Part  1033  is 
revised  to  read  as  follows: 

PART  1033— PROTESTS,  DISPUTES, 
AND  APPEALS 

Subpart  1033.2— Appeals 

§  1033^70    Treasury  contract  appeals. 

The  General  Services  Administration 
Board  of  Contract  Appeals  has  been 
designated  to  serve  as  the  authorized 
representative  of  the  Secretary  of  the 
Treasury  in  hearing,  considering,  and 
determining  all  appeals  of  decisions  of 
contracting  officers  filed  by  contractors 
pursuant  to  Subpart  33.2  of  the  FAR 
(other  than  contracts  of  the  Comptroller 
of  the  Currency).  Where  "agency  Board 
of  Contract  Appeal"  appears  in  FAR 
Subpart  33.2  this  shall  be  deemed  to 
mean  the  General  Services 
Administration  Board  of  Contract 
Appeals.  Appeals  of  contracting  officer 
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decisions  under  FAR  Subpart  33.2  shall 
be  governed  by  the  Rules  of  the  General 
Services  Administration  Board  of 
Contract  Appeals  (48  CFR  Chapter  5. 
Appendix  B). 

(41  use.  418b  (a)  and  (b).  as  delegated  by 
Department  of  the  Treasury  Orders  101-30 
and  101-3.) 

Dated:  August  1. 1985. 
Thomas  P.  OMalley. 
Director,  Office  of  Procurement. 
|FR  Doc.  85-18882  Filed  8-6-85;  8.45  am) 

BiLLINQ  CODE  4«1»-3»>ll 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  285 
[Docket  No.  31012-199] 
Atlantic  Tuna  Fisheries 

aqency:  National  Marine  Fisheries 
Service,  (NOAA),  Conunerce. 
ACTION:  Notice  of  closure. 

summary:  NOAA  issues  this  notice  to 
close  the  fishery  for  giant  Atlantic 
bluefin  tuna  conducted  by  vessels 
permitted  in  the  harpoon  boat  category 
in  the  regulatory  area.  Closure  of  this 
fishery  is  necessary  because  the 
adjusted  annual  catch  quota  of  75  short 
tons  (st)  wiU  be  attained  by  the  effective 
date.  The  intent  of  this  action  is  to 
prevent  exceeding  the  annual  quota  for 
this  segment  of  the  fishery  and  thereby 
maintain  the  U.S.  obligations  under  the 
International  Commission  for  the 
Conservation  of  Atlantic  Tunas. 
EFFECTIVE  DATE:  0001  hours  Eastern 
Daylight  Time  (EDT)  August  5. 1985. 
through  2400  hours  EDT  December  31, 
1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  C.  Jerome,  Jr.,  617-281-3600,  ext. 
325,  or  David  S.  Crestin.  617-281-3600, 
ext.  253. 

SUPPLEMENTARY  INFORMATION: 

Regulations  promulgated  under  the 
authority  of  the  Atlantic  Tunas 
Convention  Act  (16  U.S.C.  971-97lh) 
regulating  the  take  of  Atlantic  bluefin 
tuna  by  persons  and  vessels  subject  to 
U.S.  jurisdiction  were  published  in  the 
Federal  Register  on  June  17, 1983  (48  FR 
27745). 

Section  285.22(b)  of  the  regulations 
provides  for  an  annual  quola  of  60  st  of 
giant  Atlantic  bluefin  tuna  to  be  taken 
by  vessels  permitted  in  the  harpoon  boat 
category  in  the  regulatory  area.  This 
quota  was  subsequently  increased  to  75 
st  effective  July  29, 1985  (50  FR  30853, 
published  on  July  30, 1985].  The 


Assistant  Administrator  for  Fisheries, 
NOAA  (Assistant  Administrator),  is 
required  under  %  285.20(b)(1)  to  monitor 
the  catch  and  landmg  statistics  and,  on 
the  basis  of  these  statistics,  to  project  a 
date  when  the  total  catch  of  AUantic 
bluefin  tima  will  equal  any  quota  under 
§  285.22.  The  Assistant  Administrator, 
further,  is  required  under  §  285.20(b)(1) 
to  prohibit  fishing  for,  or  retention  of, 
Atlantic  bluefin  tuna  by  the  type  of 
vessels  subject  to  the  quotas.  The 
Assistant  Administrator  has  determined, 
based  on  the  reported  catch  of  giant 
Atlantic  bluefin  tima  of  70  st  and  the 
recent  catch  rate,  that  the  annual  quota 
of  giant  Atlantic  bluefin  tuna  allocated 
to  vessels  permitted  in  the  harpoon  boat 
category  will  be  attained  by  the 
effective  date.  Fishing  for  and  retention 
of  any  Atlantic  bluefin  tuna  by  these 
vessels  must  cease  at  0001  hours  EDT  on 
August  5, 1985. 

Notice  of  this  action  has  been  mailed 
to  all  Atlantic  bluefin  tuna  dealers  and 
vessel  owners  holding  a  valid  vessel 
permit  for  this  fishery. 

Other  Matters 

This  action  is^fksn  under  the 
authority  of  50  CFR  Part  285.  and  is 
taken  in  compliance  with  Executive 
Order  12291. 

(16  U.S.C.  971  e^se^.) 

List  of  Subjects  in  50  CFR  Part  285 

Fisheries,  Penalties,  Reporting  and 
recordkeeping  requirements.  Treaties. 

Dated:  August  2. 1985. 
James  E  Douglas.  Jr.. 

Acting  Deputy  Assistant  Administrator  for 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  85-18721  Filed  8-2-85;  4:08  pm] 

BUXiNO  CODE  3510-22-M 


50  CFR  Part  661 
[Docket  No.  50458-5048] 

Ocean  Salmon  Rsheries  Off  the 
Coasts  of  Washington,  Oregon,  and 
California 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS)  NOAA,  Commerce. 
ACTION:  Final  rule;  technical 
amendment. 

SUMMARY:  In  this  document,  NOAA 
clarifies  the  chinook  quotas  which 
govern  the  1965  commercial  and 
recreational  ocean  salmon  fisheries 
north  of  Cape  Falcon,  Oregon.  The 
action  is  taken  to  protect  returning 
Columbia  River  chinook  and  to  assure 
that  the  ocean  catch  does  not  exceed  the 
hmits  established  by  the  States  of 
Oregon  and  Washington.  NMFS.  and  the 


four  Columbia  River  Indian  treaty  tribes 
in  court-ordered  agreements  issued  in 
U.S.  V.  Oregon,  U.S.  v.  Washington,  and 
Yakima  v.  Baldrige.  Its  intended  effect 
is  to  protect  Columbia  River  chinook 
salmon  stocks. 

EFFECTIVE  DATE:  Tliis  action  will  be 
effective  from  12.-01  a.m.  Pacific  Daylight 
Time  (PDT)  on  August  2. 1985,  until 
modified,  superseded,  or  rescinded. 
Comments  will  be  accepted  until  August 
19. 1985. 

ADDRESS:  Commeote  on  this  actioa  may 
be  submitted  to  the  Director,  Northwest 
Region.  NMFS.  7600  Sand  Point  Way 
NE.,  BIN  C15700.  Seattle,  WA  98115. 

FOR  FURTHER  INFORMATION  COMTACr 

Rolland  A.  Schmitten  (Director. 
Northwest  Region,  NMFS),  206-526- 
6150;  or  Joseph  C.  Greenley  (Executive 
Director,  Pacific  Fishery  Management 
Council).  503-221-6352. 

SUPPLEMENTARY  MFOmiATION: 

Regulations  implementing  the  Ocean 
Salmon  Fisheries  off  the  Coasts  of 
Washington,  Oregon,  and  California 
(FMP)  appear  at  50  CFR  Part  661. 
Regulations  implementing  a  framework 
amendment  to  the  FMP,  which 
streamlined  the  process  and  established 
provisions  for,preseason  and  inseason 
adjustments  to  certain  amiual 
management  measures,  were  published 
on  October  31, 1984  (49  FR  43879). 
Measures  to  manage  the  1985  ocean 
commercial  and  recreational  salmon 
fisheries  off  the  coasts  of  Washington. 
Oregon,  and  California  were  published 
on  May  2. 1985  (50  FR  18672). 

The  Pacific  Fishery  Management 
Council  (Council)  at  its  July  10-11. 1985. 
meeting  clarified  its  action  of  May  2 
with  respect  to  the  overriding  nature  of 
the  overall  chinook  quotas  for  the 
commercial  and  recreational  fisheries 
north  of  Cape  Falcon  in  1985. 

Troll  chinook  quotas  north  of  Cape 
Falcon,  Oregon,  are  designated  in  die 
1985  management  measures  (Table  1.  50 
FR  18672)  by  subtueas  and  extracted 
below: 


CNnoak 

l^m 

'iaaton 

tttm 

US-Canada  Border  to 

Mayl  Urough  eaitaM 

27.000 

Cape  FHoon.  OR. 

ol:(l)Chniok 
quota,  or.  (2)  May  31. 

Sub-AlMK 

CapAlavato 

July  15  Vvoui^  aariiaM 

16.100 

Leadbener  Poim 

at  (1)Coho  quota, 
or.  (2)  Owiook 
quo«a.  or  (3)  July  31 

Auguaiatwou^ 

a.u>or 

Carro*  island 

aaitaat  at  (1)  Coto 
St. 
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August  21  Vwough 

M>1IBStOtt(1)COhO 

quota  or  (2) 
Oraok  quota. 

2700 

The  troll  chinook  quota  of  5,100  fish 
for  the  subarea  from  the  U.S. -Canada 
Border  to  Carroll  Island  was  footnoted 
in  the  1985  management  measures  as 
follows: 

'  'The  5,100  chin(X>k  listed  h«r«  is  not  a 
quota.  It  is  a  )piideline  for  the  potentiiii 
incidental  harvest  of  chinook  durin;;  this 
directed  pink  salmon  Fishery  and  is  not 
transferable  to  any  other  chinook  quota." 

The  5,100  chinook  harvest  guideline 
for  the  August  pink  salmon  troll  fishery 
between  the  U.S.-Canada  border  and 
Carroll  Island  was  composed  of  an 
estimated  960  adult  chinook  which 
would  be  landed  and  an  estimated 
additional  hooking  mortality  of  4,140 
immature  chinook  which  would  be 
captured  and  released.  This  notice 
clarifies  the  Council's  intent  for  the  5.100 
chinook  harvest  guideline  to  reflect  the 
overall  fishery  impact,  rather  than  only 
the  actual  chinook  harvest  quota  for  this 
conunercial  fishery  which  is  960  fish. 
The  Council  further  intended  that  the 
total  landed  chinook  harvest  quota  for 
all  non-Indian  commercial  fisheries 
north  of  Cape  Falcon  be  46,760  fish,  not 
to  exceed  a  fishery  impact  of  50,900 
chinook.  This  latter  figure  includes  the 
hooking  mortality  of  4.140  immature 
chinook  in  the  August  pink  salmon 
fishery. 

Recreational  chinook  quotas  north  of 
Cape  Falcon  are  designated  in  the  1985 
management  measures  (Table  Z  50  FR 
18672)  by  subareas  as  follows: 


CMnooh 

AfW 

Saann 

quou 
(nuTtoer 
0<*ah) 

U&<:anada  Border  to 

June  30  Itvou^ 

1.700 

aMest  o(  September 
19or<Meci< 
raactwig  quota; 
Sunday  »»ough 
Thursday  only 

Queels  Rwar  to 

June  30  through 

23.300 

LeadbMer  PanL 

eartwst  o«  Seplenit)er 
19  or  dale  o« 
raactwig  quota; 
Sunday  trough 
Ttwsdayomy 

Leadbetler  Pom  to 

JunaXtvough 

12.100 

CapeFaiGoa 

aaraaat  at  Seplambat 
19  or  date  o< 
i«aci«ng  quotaa: 
Sunday  itirough 
Ttmrsday  only 

The  sum  of  the  subarea  chinook 
quotas  for  the  recreational  fisheries 
north  of  Cape  Falcon  is  37,000  fish.  The 
Council  intended  that  the  harvest  by  the 


recreational  fisheries  north  of  Cape 
Falcon  not  exceed  37,100  chinook  in 
1985.  that  the  total  harvest  of  chinook  by 
both  the  non-Indian  commercial  and 
recreational  fisheries  not  exceed  83.860 
fish  (46,760  plus  37.100).  and  that  the 
total  non-Indian  fishery  impact  not 
exceed  88.000  chinook,  including 
hooking  mortality  in  the  August  pink 
salmon  fishery. 

The  Secretary  of  Commerce 
(Secretary)  concurs  with  the  Council's 
recommendations  for  clarification  of  the 
above  total  numbers  for  the  chinook 
harvest  north  of  Cape  Falcon.  Therefore, 
the  total  landed  chinook  harvest  quota 
for  all  non-Indian  commercial  fisheries 
north  of  Cape  Falcon  is  46.760  chinook, 
not  to  exceed  a  fishery  impact  of  50.900 
chinook.  The  total  chinook  quota  for  the 
recreational  fisheries  north  of  Cape 
Falcon  is  37,100  chinook.  The  total 
landed  harvest  of  chinook  by  both  the 
non-Indian  commercial  and  recreational 
fisheries  will  not  exceed  83.860  fish 
(46.760  plus  37,100)  with  a  total  non- 
Indian  fishery  impact  not  to  exceed 
88.000  chinook.  including  the  4,140 
chinook  hooking  mortality  allowance  for 
the  August  pink  salmon  fishery. 

This  action  is  necessary  to  protect 
returning  Columbia  River  chinook 
salmon  and  to  assure  that  the  ocean 
catch  does  not  exceed  limits  established 
by  the  States  of  Oregon  and 
Washington,  the  National  Marine 
Fisheries  Service,  and  the  four  Columbia 
River  Indian  treaty  tribes  in  a  court- 
ordered  agreement  entitled  "1985  Ocean 
and  In-River  Management  for  Upper 
Columbia  River  Fall  Chinook  and  Coho 
Salmon,"  approved  by  the  United  States 
District  Court  on  May  22. 1985. 

Classification 

The  Director,  Northwest  Region. 
NMFS,  has  determined  that  this  rule  is 
necessary  for  the  conservation  and 
management  of  the  ocean  salmon 
fishery  off  Washington,  Oregon,  and 
California  and  that  it  is  consistent  with 
the  FMP,  the  Magnuson  Fishery 
Conservation  and  Management  Act,  and 
other  applicable  law.  He  also  has 
determined  that  continuing  the 
regulations  now  in  force  would  violate  a 
court-ordered  agreement  and  could 
result  in  underescapement  of  Columbia 
River  chinook.  It  is  therefore  necessary 
to  promulgate  this  technical  amendment 
immediately. 

This  action  is  taken  under  the 
authority  of  50  CFR  Part  661,  is  in 
compliance  with  Executive  Order  12291, 
and  is  covered  by  the  regulatory 
flexibility  analysis  (RFA)  and 
supplemental  environmental  impact 
statement  (SEIS)  prepared  for  the  final 
framework  amendment  for  managing  the 


ocean  salmon  fisheries  off  the  coasts  of 
Washington,  Oregon,  and  California 
commencing  in  1985.  This  action 
imposes  no  information  collection 
requirement  under  the  Paperwork 
Reduction  Act. 

Because  of  the  need  to  comply  with  an 
order  of  a  Federal  court,  and  because  of 
the  depressed  status  of  the  chinook 
stocks  north  of  Cape  Falcon.  Oregon, 
and  the  need  to  control  total  harvest  of 
these  stocks  in  the  ocean  by  on-going 
fisheries,  the  Secretary  has  determined, 
for  good  cause,  that  this  notice  must  be 
issued  without  affording  public 
comment  prior  to  its  effective  date. 
Comments  will  be  accepted  until  August 
19. 1985. 

Autborily:  16  U.S.C.  1801  at  seq. 

List  of  Subjects  in  50  CFR  Part  661 

Fisheries,  Fishing,  Indians,  Reporting 
and  recordkeeping  requirements. 

Dated:  August  2, 1985. 

James  E.  Douglas,  (r.. 

Acting  Deputy  Assistant  Administrator  for 
Fisheries.  National  Marine  Fisheries  Service. 

PART  661— (AMENDED] 

For  the  reasons  set  out  in  the 
preamble,  the  notice  of  1985 
management  measures  published  at  50 
FR  18672  (May  2, 1985)  is  revised  to  read 
as  follows: 

1.  In  'Table  1.  Troll  Management 
Measures  for  1985  Ocean  Salmon 
Fisheries."  (Table  1),  the  bracketed 
figure  "(5,100)"  under  the  third  column 
titled  "chinook  quota"  and  in  the  third 
Une  titled  "Carroll  Island  to  United 
States-Canada  Border"  is  removed  and 
the  following  is  inserted:  "960". 

2.  In  Table  1,  footnote  c  is  removed 
and  footnote  d  is  redesignated  as 
footnote  c  and  a  new  footnote  d  is 
added,  flagged  in  the  table  heading  at 
Quota,  Chinook,  to  read  as  follows: 

"  "The  commercial  troll  fishery  from  Cape 
Falcon.  Oregon,  to  the  U.S.-Canada  border 
will  be  closed  when  either  the  total  chinook 
quota  of  48,760  fish  or  the  total  fishery 
chinook  impact  limit  of  50,900  fish  is 
predicted  to  have  been  caught." 

3.  In  "Table  2.  Recreational 
Management  Measures  Approved  for 
1985  Ocean  Salmon  Fisheries."  footnote 
e  is  added,  flagged  in  the  table  heading 
at  Quota,  Chinook,  to  read  as  follows: 

*  The  recreational  chinook  fishery  from 
Cape  Falcon,  Oregon,  to  the  U.S.-Canada 
border  will  he  closed  when  the  total  chinook 
quota  of  37.100  fish  is  predicted  to  have  l>een 
caught." 

(KR  Doc.  85-18724  Filed  8-2-85;  4:34  pmj 

BUiJNG  COOe  3S10-22-M   , 


Federal  Register  /  Vol.  50.  No.  152  /  Wednesday.  August  7.  1985  /  Rules  artd  RegnlaHons 


31847 


50  CFR  Part  661 
(Docket  No.  50717-51231 

Ocean  Salmon  Fisheries  off  the  Coasts 
of  Washington,  Oregon,  and  California 

aqency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Notice  of  adjustment  to  the 
recreational  fishing  week. 

summary:  The  Secretary  of  Commerce 
(Secretary)  announces  a  prohibih'on  on 
recreational  salmon  fishing  on  Mondays 
and  Tuesdays,  from  0001  hours  PDT 
Monday  until  0001  hours  PDT 
Wednesday,  in  the  fishery  conservation 
zone  (FCZ)  from  Point  Delgada. 
California,  to  the  California/Oregon 
border.  This  restriction  is  necessary  to 
protect  depressed  Klamath  River  fall 
chinook  salmon. 

EFFECTIVE  DATE:  0001  hours  Pacific 
Daylight  Time  (PDT)  August  2, 1985  until 
0001  hours  PBT  on  August  28. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

RoUand  A.  Schmitten  (Director, 
Northwest  Region,  NMFS),  206-526- 
6150;  or  E.C.  Fullerton,  (Director. 
Southwest  Region.  NMFS),  213-548- 
2575. 

SUPPLEMENTARY  INFORMATION: 

Management  measures  for  the  1985 
ocean  salmon  fisheries  were  developed 
according  to  the  regulations  which 
implement  the  framework  amendment 
(49  FR  43679,  Oct.  31, 1984)  to  the  ocean 
salmon  fishery  management  plan  (FMP) 
and  were  published  on  May  2. 1985  (50 
FR  18672).  Inseason  adjustment  to 
fishing  weeks  was  not  one  of  the 
inseason  adjustments  provided  for  in  the 
regulations  implementing  the  framework 
amendment.  However,  emergency 
regulations  appearing  elsewhere  in  this 
issue  authorize  the  Secretary  to  modify 
the  number  of  allowable  fishing  days 
per  week  in  the  recreational  salmon 
fishery  by  publishing  a  notice  in  the 
Federal  Register.  The  Secretary  hereby 
reduces  the  number  of  recreational 
fishing  days  allowed  per  week  to  lessen 
the  impact  of  ocean  recreational  catches 
on  the  depressed  run  of  fall  chinook 
which  will  enter  the  Klamath  River 
during  1985. 

Fall  chinook  salmon  stocks  in  the 
Klamath  River  system  are  far  below 
their  optimum  level.  Spawning 
escapement  for  the  last  four  years  has 
averaged  37,000  adults  as  compared  to 
the  long-term  goal  of  115,000  adult 
spawners.  In  1983,  the  Pacific  Fishery 
Management  Council  (Council) 
established  a  schedule  for  rebuilding  the 
number  of  fall  chinook  escaping  the 
ocean  fisheries  and  entering  the  river. 
At  the  beginning  of  die  1985  season  that 


rebuilding  program  was  well  behind 
schedule  and,  in  order  to  make  up  for 
the  deficit,  the  in-river  runs  for  1985  and 
1986  would  need  to  average  87,200 
adults.  A  return  to  the  river  of  55,700  fall 
chinook  was  predicted  for  this  year  if  no 
troll  fishery  were  permitted  from  Point 
Delgada  to  Cape  Blanco. 

Given  this  situation,  the  Council 
recommended  in  April  that  the 
Secretary  prohibit  all  conunercial 
salmon  fishing  in  the  ocean  between 
Point  Delgada.  California,  and  Cape 
Bianco,  Oregon — the  area  where  most 
Klamath  River  fall  chinook  are  caught. 
The  Council  recognized  that  a  total 
commercial  closure  would  have  adverse 
economic  consequences  on  the 
communities  in  the  region,  but  believed 
the  need  to  reverse  the  trend  of 
decreasing  spawning  escapement  was 
sufficiently  urgent  to  warrant  such 
action.  Representatives  of  the  Hoopa 
Tribe,  the  Bureau  of  Indian  Affairs,  and 
the  California  Department  of  Fish  and 
Game  (CDF  &  G)  assured  the  Council 
that  the  in-river  harvest  would  be 
reduced  to  ensure  that  increased  ocean 
escapement  resulting  from  the  closure 
would  benefit  the  spawning  escapement. 

The  Council  recommended  that  the 
ocean  recreational  fishery  be  allowed  to 
continue  to  avoid  compounding  the 
regional  economic  loss.  Recreational 
fishermen  were  expected  to  take  20,800 
salmon  of  which  about  25  percent  would 
be  Klamath-origin  chinook. 

The  recreational  chinook  catch  in  the 
Point  Delgada  to  Cape  Blanco  area  is 
estimated  to  be  approaching  30,000  fish 
through  July  7  with  about  half  the 
season  remaining,  compared  to  the 
predicted  20,800  chinook  for  the  entire 
year.  Fishing  effort  by  sport  fishermen  in 
northern  California  is  three  times  that  of 
1984  and  the  success  rate  of  0.8  salmon 
per  angler-day  is  nearly  triple  the 
expected  rate.  This  has  led  to  the 
substantial  underestimate  of  the  impact 
of  this  fishery  on  Klamath  stocks.  The 
increased  success  rate  is  likely  due  in 
part  to  the  lack  of  competition  by  the 
commercial  fleet  not  operating  in  the 
area.  There  is  no  new  evidence  which 
indicates  that  the  preseason  prediction 
of  run  size  should  be  modified.  Fishing 
effort  has  increased  as  a  result  of 
extensive  publicity  regarding  high  catch 
rates  by  anglers.  Due  to  the  dramatic 
increase  in  harvest,  the  ocean 
recreational  catch  of  chinook  must  be 
curtailed  to  allow  fish  saved  by  the 
comnlercial  closure  to  escape  to  the 
river  as  originally  intended  by  the 
Council. 

It  is  not  yet  possible  to  determine 
whether  the  fishing  effort  and  catch 
rates  in  Oreg(Hi  south  of  Cape  Blanco 
exceed  preseason  estimates  as  in  the 


case  of  the  northern  California  sport 
fishery.  The  northern  California         • 
recreational  season  began  in  mid- 
February,  while  the  southern  Oregon 
recreational  season  began  on  May  25, 
closed  during  the  month  of  June,  and 
began  again  on  July  1.  For  this  reason. 
only  the  area  from  Point  Delgada. 
California,  to  the  Cahfomia/Oregon 
border  is  affected  by  this  action.  If 
recreational  fishing  in  Oregon  south  of 
Cape  Blanco  proceeds  in  a  similar 
pattern,  additional  restrictions  will  be 
considered  in  that  area. 

The  CDF  &  G  conducted  a  public 
hearing  in  Eureka,  California,  on  July  17. 
1985,  in  the  area  affected  by  this 
emergency  action.  After  hearing 
testimony  and  receiving  an  analysis  by 
the  CDF  &  G.  die  California  Fish  and 
Game  Commission  determined  that  the 
best  means  of  curtailing  the  ocean  sport 
catch  of  salmon,  while  not  causing 
further  economic  hardship  to  the  region. 
is  to  prohibit  recreational  ocean  salmon 
fishing  on  two  days  eadi  week.  This 
reduction  was  ordered  under 
California's  State  fishing  regulations  to 
be  effective  July  19  through  August  31. 
This  Federal  action  is  necessary  to  close 
the  FCZ  adjacent  to  the  State's 
territorial  sea  for  two  days  per  week 
during  the  same  period. 

Secretarial  Action 

The  Secretary  announces  that  the 
salmon  fishfery  management  area  in  the 
fishery  conservation  zone  off  California 
between  the  Oregon-California  border 
(42°00'00'  North  latitude)  and  Point 
Delgada,  California  (40*01'24'  North 
latitude),  is  closed  to  recreational 
salmon  fishing  each  week,  from  0001 
hours  PDT  Monday  until  0001  hours  PDT 
Wednesday,  until  0001  hours  PDT  on 
August  28. 1985,  at  which  time  the 
seven-day  recreational  fishing  week  is 
restored. 

Other  Matters 

This  action  is  taken  under  to  the 
emergency  regulation  published 
elsewhere  in  this  issue  and  S  661.23,  and 
is  in  compliance  with  Executive  Order 
12291. 

(16  U.S.C.  1801  at  seq.) 

List  of  Subjects  in  50  CFR  Part  6S1 

Fisheries,  Fishing.  Indians,  Reporting 
and  recordkeeping  requirements. 

Dated:  August  2, 19B5. 
James  E.  Douglas,  Jr., 

Acting  Deputy  Assistant  Administrator  for 
Fisheries.  National  Marine  Fisheries  Serrice. 
[FR  Doc.  85-18723  Filed  8-2-85:  4:42  pmj 
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50  CFR  Part  661 
IDocfcet  Na  50717-5123) 

Ocean  Salmon  Fisheries  Off  the 
Coasts  of  Washington,  Oregon,  and 
California 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
action:  Emergency  rule. 

SUMMARY:  The  Secretary  of  Commerce 
issues  emergency  regulations  to  provide 
for  inseason  adjustment  to  the  number 
of  allowable  fishing  days  per  week  in 
the  ocean  recreational  salmon  fishery 
for  the  areas  between  the  U.S.-Canada  , 
border  and  the  U.S.-Mexico  Border.  The 
regulations  are  necessary  to  add 
stability  to  the  length  of  the  fishing 
seasons  while  providing  full  opportunity 
for  attainment  of  the  quotas  in  the 
fishery.  The  regulations  are  intended  to 
optimize  the  harvest  of  the  salmon 
resource  and  further  the  interests  of 
recreational  fishermen  and  the 
recreational  fishing  industry  and  related 
businesses. 

EFFECTIVE  DATE:  This  emergency  rule  is 
effective  at  0001  hours  local  time, 
August  2, 1985  until  2400  hours  local 
time.  October  31, 1985. 
ADDRESS:  Comments  on  this  emergency 
rule  may  be  submitted  to  RoUand  A. 
Schmitten,  Director,  Northwest  Region, 
National  Marine  Fisheries  Service.  7600 
Sand  Point  Way  NE,  BIN  C15700. 
Seattle,  WA  98115. 

FOR  FURTHER  INFORMATION  CONTACT 
Rolland  A.  Schmitten.  206-526-6150. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  implementing  the  framework 
amendment  to  the  Fishery  Management 
Plan  for  the  ocean  salmon  fisheries  off 
the  coasts  of  Washington,  Oregon,  and 
California  (FMP)  were  published  on 
October  31, 1984  (49  FR  43879).  The 
framework  amendment  provides  the 
mechanism  for  setting  preseason  and 
inseason  adjustments  to  the  regulations 
without  annual  amendments  to  the  FMP. 
Preseason  management  measures  for  the 
1985  ocean  salmon  fisheries  were 
published  on  May  2, 1985  (50  FR  18672). 

The  preseason  management  measures 
specify  that  five  days  of  fishing  per 
week,  Sunday  through  Thursday,  are 
allowed  in  the  ocean  recreational 
salmon  fishery  between  the  U.S.-Canada 
border  and  Cape  Falcon,  Oregon,  in  an 
attempt  to  prolong  the  fishing  season. 
Between  Cape  Falcon  and  Cape  Blanco. 
Oregon,  the  shortened  fishing  week  was 
rejected  in  favor  of  the  option  to  fish 
every  day  of  the  week  even  if  a 
shortened  season  would  result. 

The  Salmon  Plan  Development  Team 
(Team)  of  the  Pacific  Fishery 


Management  Council  (Council) 
estimated  that  the  shortened  fishing 
week  north  of  Cape  Falcon  would 
reduce  weekly  fishing  effort  by 
approximately  20  percent,  even 
assuming  some  redistribution  of  effort. 
Representatives  of  the  Washington 
charterboat  industry  estimated  that 
Saturday  accounted  for  approximately 
25  percent  of  their  weekly  fishing  effort. 
Therefore,  a  fishing  week  of  Sunday 
through  Thursday  was  expected  to 
prolong  the  fishing  season  by 
approximately  20  to  25  percent  over  a 
seven-day  fishing  week.  To  make  up  for 
.  the  days  of  salmon  fishing  lost,  the 
Washington  charterboat  industry 
representatives  indicated  their  intent  to 
promote  recreational  opportunities  for 
alternative  species  such  as  groundfish. 

The  Council  adopted  the  shortened 
fishing  week  between  the  U.S.-Canada 
border  and  Cape  Falcon  with  the  intent 
of  being  able  to  modify  the  fishing  week 
during  the  season.  The  Council 
recognized  that  under  the  existing  FMP 
regulations  as  amended  no  provision  is 
made  for  inseason  adjustment  to  the 
number  of  allowable  fishing  days  per 
week.  The  Council  requested  by 
majority  vote  that  emergency 
regulations  be  promulgated  to  allow  the 
inseason  adjustment  to  the  fishing  week 
coastwide  based  on  evaluation  of  catch 
and  effort  rates  to  be  conducted  at  the 
end  of  the  third  and  sixth  weeks  of  the 
fishery. 

This  is  the  first  year  that  regulating 
the  number  of  allowable  fishing  days 
per  week  has  been  attempted  as  a 
management  tool  to  prolong  the  fishing 
season.  By  having  the  inseason 
flexibility  to  shorten  the  fishing  week,  to 
delay  closing  the  season  due  to 
attainment  of  the  quotas,  or  to  lengthen 
the  fishing  week  to  provide  additional 
opportunity  to  reach  the  quotas,  the 
Council  believed  that  management 
would  be  more  effective  as  well  as  more 
responsive  to  the  socioeconomic  needs 
of  recreational  fishermen  and  the 
recreational  fishing  industry  and  related 
businesses. 

Any  adjustment  to  the  number  of 
allowable  fishing  days  per  week  will  be 
consistent  with  ocean  escapement  goals, 
conservation  of  the  salmon  resource, 
any  adjudicated  Indian  fishing  rights, 
and  the  allocation  schedule  in  the 
framework  amendment.  It  will  be  based 
on  consideration  of  the  following 
factors:  (1)  Predicted  and  actual  sizes  of 
salmon  runs;  (2)  recreational  quota  for 
the  area;  (3)  amounts  of  the  recreational, 
commorcial.  and  treaty  Indian  catch  and 
fishing  effort  of  each  species  in  the  area 
to  date;  (4)  estimated  average  daily 
catch  per  fisherman;  (5)  predicted 
recreational  fishing  effort  for  the  area  to 


the  end  of  the  scheduled  season;  and  (6) 
other  factors  as  appropriate. 

The  preseason  management  measures 
also  specify  that  the  following  inseason 
actions  are  available  for  use  during  the 
1985  ocean  recreational  salmon  fishery 
if  the  situation  warrants:  (1) 
Modification  to  coho  quotas  and 
seasons  based  on  inseason 
reassessment  of  private  hatchery 
contributions;  (2)  modifications  to    • 
quotas  and  seasons  based  on  inseason 
revisions  to  abundance  estimates;  (3) 
reduction  in  quotas  and  seasons  due  to 
unanticipated  salmon  catches  in  the 
territorial  sea;  (4)  redistribution  of 
quotas  to  achieve  an  overall  quota;  (5) 
boundary  modifications  to  promote 
attainment  of  quotas;  and  (6) 
modification  of  recreational  daily  bag 
limits. 

Section  305(e)  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (Magnuson  Act)  authorizes  the 
Secretarv  to  promulgate  emergency 
regulations  when  a  Council  finds  that  an 
emergency  exists  involving  a  fishery 
under  its  jurisdiction.  The  Secretary  has 
agreed  with  the  Council's  determination 
that  an  emergency  exists  because 
recreational  fishing  interests  expressed 
their  socioeconomic  need  for  more 
stability  in  the  length  of  the  fishing 
seasons  which  is  to  be  provided  by  an 
inseason  management  provision  not 
authorized  in  the  existing  FMP 
regulations  as  amended. 

In  addition,  the  States  of  California, 
Oregon,  and  Washington  support  the 
need  for  this  inseason  flexibility  and  the 
necessity  for  providing  stability  to  the 
coastal  recreational  communities.  The 
States  currently  have  the  authority  to 
change  the  number  of  fishing  days  per 
week  on  an  emergency  basis  at  any  time 
during  the  season  to  meet  the  needs  of 
the  resource  and  the  industry. 
Consistency  between  Federal  and  State 
regulations  allows  both  sets  of 
regulations  to  be  enforced  at  dockside 
when  the  fish  are  landed.  In  order  to 
maintain  consistency  and  avoid 
enforcement  problems,  the  Secretary 
must  have  a  similar  regulation  in  place 
so  that  the  number  of  fishing  days  per 
week  in  the  fishery  conservation  zone 
may  be  modified.  Failure  to  issue  this 
regulation  will  negate  either  Federal  or 
State  regulatory  efforts  whenever 
differing  authorized  fishing  days  per 
week  are  in  effect. 

This  emergency  rulemaking  remains 
in  effect  for  90  days  and  may  be 
extended  for  a  second  90-day  period. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
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Administrator),  has  determined  that  this 
rule  is  necessary  to  respond  to 
management  needs  and  is  consistent 
with  the  Magnuson  Act  and  other 
applicable  law.  He  has  determined  that 
continuation  of  the  regulations  now  in 
force  without  this  provision  would  not 
allow  timely  management  response  to 
the  needs  of  the  ocean  recreational 
salmon  fishery  and  it  is  therefore 
necessary  to  promulgate  this  emergency 
rule  immediately. 

The  Assistant  Administrator  finds 
that  the  reasons  justifying  promulgation 
of  this  rule  on  an  emergency  basis  also 
make  it  impracticable  to  provide  prior 
notice  and  opportunity  for  comment,  or 
to  delay  for  30  days  the  effective  date  of 
these  emergency  regulations,  under 
section  553(b)  and  (d)  of  the 
Administrative  Procedure  Act.  The 
public  had  the  opportunity  to  comment 
on  the  1985  management  measures 
during  the  process  of  their  development, 
including  the  proposals  leading  to  the 
Council's  vote  for  this  emergency  rule. 
The  public  participated  in  the  March 
and  April  meetings  of  the  Council, 
Team,  and  Salmon  Advisory  Subpanel, 
and  in  public  hearings  held  in  late 
March  and  early  April.  The  Council 
invited  written  public  comments 
between  the  March  and  April  Council 
meetings. 

The  Assistant  Administrator  has 
determined  that  the  regulations 
implementing  the  FMP  as  amended  are 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
zone  management  programs  of 
Washington,  Oregon,  and  California. 
This  determination  was  submitted  for 
review  by  the  responsible  State  agencies 
under  section  307  of  the  Coastal  Zone 
Management  Act.  This  action  is  a  minor 
extension  to  the  final  regulations  and 
does  not  change  that  determination.  Its 
application  will  have  no  impact  on  the 
salmon  stocks,  and  its  impact  on  the 
recreational  industry  and  related  coastal 
communities  will  be  positive. 


This  emergency  rule  is  exempt  from 
the  normal  review  procedures  of 
Executive  Order  12291  as  provided  in 
section  8(a)(1)  of  that  Order.  This  rule  is 
being  reported  to  the  Director  of  the 
Office  of  Management  and  Budget,  with 
an  explanation  of  why  it  is  not  possible 
to  follow  the  regular  procedures  of  that 
order. 

This  action  is  a  minor  extension  to  the 
ocean  salmon  regulations  and  does  not 
result  in  a  significant  change  in  the  final 
supplemental  environmental  impact 
statement  prepared  for  the  regulations 
implementing  the  FMP  as  amended 
which  concluded  that  there  will  be  no 
significant  adverse  impact  on  the  human 
environment.  As  such,  the  Assistant 
Administrator  has  determined  that  it  is 
categorically  excluded  from  the 
requirement  to  prepare  an 
environmental  document,  as  provided 
by  NOAA  Directive  02-10. 

This  emergency  rule  does  not  contain 
a  request  for  collection  of  information 
for  purposes  of  the  Paperwork 
Reduction  Act. 

This  emergency  rule  is  exempt  from 
the  regular  procedures  of  the  Regulatory 
Flexibility  Act  because  the  rule  is  issued 
without  opportunity  for  prior  public 
comment. 

List  of  Subjects  in  50  CFR  Part  661 

Fish,  Fisheries,  Fishing,  Indians. 
Dated:  August  2, 1985. 
lames  E.  Douglas,  Jr., 

Acting  Deputy  Assistant  Administrator  for 
Fisheries.  National  Marine  Fisheries  Service. 

PART  661— OCEAN  SALMON 
FISHERIES  OFF  THE  COASTS  OF 
WASHINGTON,  OREGON,  AND 
CALIFORNIA 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  Part  661  and  its 
Appendix  are  amended  to  read  as 
follows: 

1.  The  authority  citation  for  Part  661 
continues  to  read  as  follows: 


Authority:  16  U.S.C.  1801  etseq. 
§  661.20    [Amended] 

2.  In  §  661.20.  paragraphs  (a) 
introductory  text  and  (a)(2)(i)  are 
amended  by  adding,  after  the  word 
"seasons,"  the  phrase  "allowable  fishing 
days  per  week." 

3.  In  §  661.21.  a  new  paragaph  (b)(8)  is 
added  to  read  as  follows: 

§661.21    Inseason  actions. 
•         *        »        •        • 

(b)  *  *  * 

(8)  Modification  to  number  of 
allowable  days  of  recreational  fishing 
per  week  between  the  U.S.-Canada 
border  and  the  U.S.-Mexico  border. 

4.  In  the  Appendix.  Section  III.,  a  new 
paragraph  G.  is  added  to  read  as 
follows: 

APPENDIX 


III.  Inseason  Changes  to  Management 

Measures 

*  •  •  •  • 

G.  Allowable  Recreational  Fishing  Days 
Per  Week.  The  Secretar>-  may  modify  the 
number  of  allowable  fishing  days  per  week 
during  the  season  by  publishing  a  Federal 
Register  notice.  .Any  such  modification  will 
be  based  on  consideration  of  the  following 
factors  and  will  be  consistent  with  ocean 
escapement  goals,  conservation  of  the  salmon 
resource,  any  adjudicated  Indian  fishing 
rights,  and  the  ocean  allocation  scheme  in  the 
framework  plan: 

1.  Rredicted  sizes  of  salmon  runs. 

2.  Apparent  actual  sizes  of  salmon  runs. 

3.  Recreational  quota  for  the  area. 

4.  Amount  of  the  recreational.  commerciaL 
and  treaty  Indian  catch  of  each  species  in  the 
area  to  date. 

5.  .Amount  of  the  recreational.  commerciaL 
and  treaty  Indian  fishing  effort  in  the  area  to 
date. 

6.  Estimated  average  daily  catch  per 
fisherman. 

7.  Predicted  recreational  fishing  effort  for 
the  area  to  the  end  of  the  scheduled  season. 

8.  Other  factors  as  appropriate. 

(FR  Doc.  85-18722  Filed  8-2-85:  4:39  pm| 
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Federal   Register 

Vol.  50,  No.  152 
Wednesduy,  Au);u8l  7,  1965 


This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  to  the  public  of  tf>e 
proposed  ssuance  of  rules  and 
regulations.   The  purpose  of  these  rwtices 
Is  to  give  interested  parsons  an 
opportunity  to  participate  m  ttw  rule 
making  pnor  to  the  adoption  of  \t\e  final 
rules. 

DEPARTMENT  OF  AGRtCULTURE 
Agricultural  Marfcsting  S«rvic« 
7  CFR  Part  910 

(Docket  No.  AO-144-A14-R01 1 

Lemons  Growm  in  CalHomia  and 
Arizona;  Recommended  Decision  and 
Opportunity  to  FHe  Written  Exceptions 
to  Proposed  Further  Amendment  of 
ttie  Marfcetirrg  Order  and  Proposed 
Marketing  Agreement 

AOCNCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule. 

summary:  This  notice  invites  written 
exceptions  on  a  proposed  amendment  of 
the  lemon  marketing  order,  and  a 
proposed  marketing  agreement  for 
lemons.  The  principal  changes  would: 
(a)  Require  volume  regulations  by 
prorate  district;  (b)  require  two-week 
prorate  periods;  (c)  require  a  minimum  8 
week  period  of  open  movement  of  lemon 
shipments  during  the  June-September 
period  each  yean  (d)  exempt  special 
purpose  shipments  of  lemons,  including 
shrink-wrapped  lemons,  from  prorate 
regulations;  (e)  exempt  shipments  of 
premium  quality  lemons  during  specified 
periods  and  provide  authority  for  the 
establishment  of  quality  standards  and 
inspection  and  certification  procedures 
for  such  lemons;  (f)  provide  for 
marketing  incentive  allotments;  (g) 
authorize  undershipments  to  be  carried 
forward  for  two  weeks  or  longer  (h) 
authorize  generic  advertising  projects 
and  allow  handlers  to  request  a  refund 
of  assessments  for  such  project;  (i)  limit 
committee  tenure  to  3  consecutive  two- 
year  terms  of  office;  (j)  authorize  mail 
balloting  for  independent  members  and 
stagger  terms  for  all  members;  (k) 
change  from  August  1  to  September  1, 
the  beginning  date  of  members'  term  of 
office  and  the  fiscal  year  (1)  provide  for 
a  continuance  referendum  every  six 
years;  (m)  and  revise  handler  reporting 
requirements  and  establish 
recordkeeping  requirements.  The  intent 
of  the  proposed  changes  is  to  improve 


the  effectiveness  of  the  program.  The 
proposed  marketing  agreement,  which  is 
a  companion  agreement  between  the 
Secretary  and  handlers  of  the  regulated 
commodity,  would  contain  essentially 
the  same  terms  and  provisions  as  the 
current  amended  lemon  marketing  order, 
and  as  hereby  proposed  to  be  further 
amended. 

DATE:  Written  exceptions  to  this 
recommended  decision  must  be  filed  by 
September  6, 1985. 

ADDRESS:  Interested  persons  may  file 
written  exceptions  to  this  decision  with 
the  Hearing  Clerk,  United  States 
Department  of  Agriculture,  Room  1077, 
South  Building,  Washington,  D.C.  20250. 
Four  copies  of  all  written  exceptions 
should  be  submitted,  and  they  will  be 
made  available  for  public  inspection 
during  regular  business  hours  (7  CFR 
1.27(b)). 

FOR  FURTHER  MFORMATIOM  CONTACT: 

William  J.  Doyle.  Chief.  Fruit  Branch. 
Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service.  United 
States  Department  of  Agriculture. 
Washington.  D.C.  20250,  telephone  202- 
447-5975. 

SUPPLEMENTARY  INFORMATION:  Prior 
documents  in  this  proceeding:  Notice  of 
Hearing  published  in  the  January  13, 
1983,  issued  of  the  Federal  Register  (48 
FR  1508),  Amended  Notice  of  Hearing 
published  in  the  Janaury  26, 1983,  issued 
of  the  Federal  Register  (48  FR  3624). 
Notice  of  Opportunity  to  comment  on 
Proposed  Rulemaking  published  in  the 
October  6, 1983,  issued  of  the  Federal 
Register  (48  FR  45565),  Notice  of 
Reopened  Hearing  published  in  the 
December  13,  1983,  issue  of  the  Federal 
Register  (48  FR  55472),  Notice  of  an 
Additional  Hearing  Session  published  in 
the  February  1, 1984,  issued  of  the 
Federal  Register  (49  FR  4004),  Extension 
of  Time  for  Filing  ofBriefs  published  in 
the  July  13, 1984,  issue  of  the  Federal 
Register  (49  FR  28566),  and  Further 
Extension  of  Time  for  filing  Briefs 
published  in  the  September  20, 1984, 
issue  of  the  Federal  Register  (49  FR 
.36862). 

This  administrative  action  is  governed 
by  the  provisions  of  Sections  556  and 
557  of  Title  5  of  the  United  States  Code, 
and  therefore  is  not  subject  to  the 
requirements  of  Executive  Order  12291. 

Preliminary  Statement 

Notice  is  hereby  given  of  the  filing 
with  the  Hearing  Clerk  of  this 


recommended  decision  with  respect  to 
the  proposed  further  amendment  of 
Marketing  Order  No.  910,  hereinafter 
referred  to  as  the  "order",  regulating  the 
handling  of  lemons  grown  in  California 
and  Arizona,  the  proposed  issuance  of  a 
marketing  agreement  regulating  the 
handling  of  lemons  grown  in  California 
and  Arizona;  and  of  the  opportunity  to 
file  written  exceptions  thereto.  Copies  of 
this  decision  may  be  obtained  from 
William  J.  Doyle. 

This  notice  is  issued  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601  St  seq.],  hereinafter  referred 
to  as  the  "act"  and  the  applicable  rules 
of  practice  and  procedure  governing  the 
formulation  of  marketing  agreements 
and  orders  (7  CFR  Part  900). 

This  proposed  amendment  and 
proposed  marketing  agreement  were         i 
formulated  on  the  record  of  public  i 

hearings  held  in  Oak  View.  California, 
on  February  14-18, 1983,  Ventura, 
Cahfomia,  on  January  10-16, 1984, 
Yuma,  Arizona,  on  January  18-20, 1984, 
Bakersfield,  California,  on  January  23- 
27, 1984,  and  again  in  Ventura, 
California,  on  February  13-28. 1984.  The 
Notice  of  Hearing  contained  proposals 
submitted  by  the  Lemon  Administrative 
Committee,  hereinafter  referred  to  as  the 
"committee",  Perry  L.  Walker,  N.J. 
Riebe,  and  the  Fruit  and  Vegetable 
Division,  AMS,  USDA.  The  Reopened 
Notice  of  Hearing  contained  proposals 
submitted  by  Harry  M.  Snyder  for 
Consumers  Union  of  the  United  States, 
Inc.,  R.W.  Kaighn,  Dennis  N.  Torigian, 
Frank  M.  Lick,  Joseph  E.  Coberly,  Jr., 
Stephen  F.  Moore,  the  Lemon 
Administrative  Committee,  the  Capitaf 
Legal  Foundation  on  behalf  of  Sequoia 
Orange  Company,  Inc.  and  Exeter 
Orange  Company.  Inc..  Perry  L.  Walker. 
Robert  E.  Herrick.  Pure  Gold.  Inc.,  Tom 
C.  Cole,  David  C.  Roddick,  Ehud  Ariav. 
and  Joseph  D.  Park. 

The  decision  includes  a  number  of 
recommendations  which  would  provide 
flexibilities  intended  to  lessen 
regulatory  controls  over  the  California- 
Arizona  lemon  industry.  Such 
flexibilities  are  deemed  to  be  initial 
steps  in  a  continuing  process  whereby 
the  industry  will  rely  more  on  natural 
market  forces  to  correct  lemon 
marketing  problems  and  less  on 
regulatory  actions.  Such  flexibilities 
should  contribute  in  a  substantial  way 
to  addressing  both  short-  and  long-run 
marketing  problems. 
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Material  Issues 

The  material  issues  of  record  are  as 
follows: 

(1)  Terminate  the  lemon  marketing 
order  or  eliminate  the  prorate  provisions 
of  the  order. 

(2)  RedeHne  the  production  area  to 
exclude  Districts  1  and  3. 

(3)  Require  establishment  of  lemon 
volume  regulation  by  prorate  district. 

(4)  Require  prorate  periods  of  two 
weeks  in  duration  or  longer  periods  as 
may  be  recommended  by  the  committee. 

(5)  Require  a  minimum  of  eight  weeks 
of  open  movement  of  lemon  shipments 
during  the  June-September  period  each 
year. 

(6)  Exempt  special  purpose  shipments 
of  lemons,  including  shrink-wrapped 
lemons,  from  prorate  regulations  in 
limited  amounts. 

(7)  Exempt  shipments  of  premium 
quality  lemons  during  specified  periods 
and  provide  for  the  establishment  of 
quality  standards  and  inspection  and 
certification  procedures  for  such  lemons. 

(8)  Provide  for  marketing  incentive 
allotments. 

(9)  Authorize  undershipments  to  be 
carried  forward  two  weeks  or  longer. 

(10)  Revise  procedures  relating  to 
open  certification  of  lemons  on-tree. 

(11)  Include  export  shipments  to  Japan 
under  prorate  regulation. 

(12)  Authorize  the  committee  to 
conduct  marketing  research  and 
promotion  projects,  including  paid 
advertising,  and  allow  for  handlers  to 
request  refunds  of  assessments  for  such 
projects. 

(13)  Limit  committee  members'  tenure 
to  3  consecutive  two-year  terms  of 
office. 

(14)  Provide  for  staggered  terms  of 
office  of  committee  members. 

(15)  Authorize  mail  balloting  for 
nominations  of  independent  members  of 
the  committee. 

(16)  Provide  for  additional  alternate 
handier  members  on  the  committee. 

(17)  Redesignate  the  "non-industry 
member"  on  the  committee  as  the 
"public  member"  and  expand  such 
member's  role. 

(18)  Change  the  beginning  and  ending 
dates  of  members'  terms  of  office  from  a 
two-year  period  beginning  on  August  1 
to  a  two-year  period  beginning  on 
September  1. 

(19)  Revise  the  size  and  composition 
of  the  committee  and  make  related 
changes  in  nomination,  quorum,  and 
voting  requirement  provisions. 

(20)  Provide  for  consumer  affairs 
advisors  to  the  committee. 

(21)  Authorize  committee  member 
compensation  for  attending  meetings  to 
increase  to  a  maximum  of  $100  per 
meeting. 


(22)  Authorize  the  comnwttee  to  assess 
a  late  payment  charge  on  overdue 
assessments. 

(23)  Revise  provisions  relative  to 
allotment  loans. 

(24)  Revise  district  boundaries  to 
exclude  Monterey  County.  California, 
from  District  1  and  include  such  county 
in  District  2. 

(25)  Provide  for  a  continuance 
referendum  to  be  held  every  six  years. 

(26)  Revise  handler  reporting 
requirements  and  establish 
recordkeeping  requirements. 

(27)  Revise  definitions  for  fiscal  year 
and  carload. 

(28)  Provide  for  a  handler  marketing 
agreement. 

(29)  Make  conforming  changes. 

Small  Businesses 

As  stated  in  the  notice  of  hearing, 
interested  person  were  invited  to 
present  evidence  during  the  hearing  on 
the  probable  economic  impact  on  small 
growers  and  handlers  of  proposed 
amendments  to  the  California-Arizona 
lemon  order.  Interested  persons  are 
again  invited  to  comment  on  such 
economic  impacts  with  respect  to  the 
material  issues  discussed  in  this 
recommended  decision.  Such  comments 
will  be  considered  prior  to  a  final 
decision  to  be  issued  by  the  Secretary. 

The  purpose  of  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354)(RFA)  is 
to  fit  regulatory  action  to  the  scale  of 
business  subject  to  such  action  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened.  The 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (AMAA),  requires 
the  application  of  uniform  rules  to 
regulated  handlers.  Under  the  allotment 
program  for  lemons  the  act  requires  the 
establishment  of  uniform  rules  which 
apportion  such  allotments  equitably 
among  all  regulated  handlers.  Marketing 
orders  and  rules  proposed  thereunder 
are  unique  in  that  they  are  normally 
brought  about  through  group  action  of 
essentially  small  entities  for  their  own 
benefit.  Thus,  there  should  be  no  conflict 
between  the  goals  of  the  RFA  and  the 
AMAA  with  respect  to  small  business 
entities.  This  is  especially  true  in  this 
proceeding  since  handlers  covered 
under  M.O.  910  are  predominantly  small 
businesses  and  the  order  reflects  the 
views  and  consensus  of  such  small 
businesses. 

Lemons  produced  in  California  and 
Arizona  account  for  virtually  all  of  the 
lemons  produced  in  the  United  States.  A 
small  quantity  of  lemons  is  grown  in 
Florida.  Lemons  are  sold  in  essentially 
three  markets:  fresh  domestic  (including 
Canada);  fresh  export:  and  processing. 
In  1982-83,  the  percentage  utilization  by 


market  was  28  percent  fresh  domestic. 
18  percent  fresh  export  and  54  percent 
processed.  The  percentage  of  the  crop 
utilized  in  processing  had  been  trending 
upward  through  the  1982-83  season, 
while  fresh  domestic  use  of  lemons  has 
been  relatively  constant  in  the  last 
several  years. 

The  California-Arizona  lemon 
industry  is  characterized  by  a  relatively 
large  number  of  small  entities.  There 
were  approximately  2,079  farms  growing 
lemons  in  1978  compared  to  about  8,813 
farms  in  1954.  The  average  farm  size 
was  about  35  acres  in  1978  compared  to 
an  average  size  of  8  acres  in  1954.  Total 
lemon  acreage  reached  a  high  of  91.316 
acres  in  1975-76  and  has  been  declining 
since  that  time.  Total  acreage  in  19B4-85 
is  estimated  at  67.500  acres.  Based  on 
the  economics  of  the  lemon  industry  and 
on  evidence  on  the  record  a  small 
grower  can  be  defined  as  one  whose 
total  annual  return  is  less  than  one 
million  dollars.  Therefore,  virtually  all 
California-Arizona  lemon  growers  are 
small  growers. 

There  were  approximately  51  handlers 
of  California-Arizona  lemons  in  the 
1982-83  season.  During  that  year,  the 
average  lemon  handler  handled  slightly 
more  than  266  carloads  in  fresh 
domestic  channels.  During  1962-83  there 
were  19  marketing  organizations  in  the 
industry,  seven  of  which  marketed  in 
excess  of  95  percent  of  the  domestic 
lemons. 

A  brief  filed  on  behalf  of  the  U.S. 
Small  Business  Administration  (SBA) 
argues  that  the  RFA  applies  to  these 
formal  rulemaking  proceedings  and  that 
the  USDA  is  required  to  conduct  an 
initial  and  final  Regulatory  Flexibility 
Analysis  with  respect  to  this  proceeding. 

Further,  the  SBA  states  that  the 
regulatory  flexibility  analysis  should 
include:  (1)  A  statement  of  need  for  the 
regulation;  (2)  a  description  and 
estimate  of  the  number  of  affected  small 
entities;  (3)  a  discussion  of  alternative 
proposals  and;  (4)  answers  to  specific 
questions  on  prorate.  The  hearing  record 
and  this  recommended  decision  contain 
a  decription  of  the  regulated  industry; 
statement  of  need  for  proposed 
regulations  or  amendments  to  existing 
regulations:  discussions  of  alternative 
proposals;  and  answers  to  specific 
questions  on  prorate  and  other  issues. 
Therefore  the  analysis  described  by  the 
SBA  has  been  made  an  integral  part  of 
this  formal  rulemaking  proceeding. 

The  SBA  also  proposed  alternatives  to 
prorate  regulation  which  could  benefit 
small  businesses.  Such  alternatives  are 
addressed  within  this  recommended 
decision.  As  such,  within  the  confines  of 
the  AMAA.  such  alternatives  as 
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exemption*  for  small  handlera.  organic 
and  shrink-wrapped  lemons,  and 
providing  for  generic  advertising  are 
proposed  to  be  adopted.  Other 
flexibilities  not  mentioned  by  the  SBA 
are  also  proposed  to  be  adopted.  The 
cumulative  effect  of  these  recommended 
amendments  should  be  beneficial  and 
applicable  across  the  entire  industry.  To 
the  extent  that  such  flexibilities  are 
adopted  small  businesses  will  be  able 
to  derive  benefits  from  them. 

While  regulations  issued  under  these 
orders  impose  some  costs  on  affected 
handlers,  and  the  number  of  such 
handlers  may  be  substantial,  the  added 
burden  on  small  entities,  if  present  at 
all,  is  not  significant. 

FuMliBgs  and  CaoduskMis 

The  following  findings  and 
conclusions  on  the  material  issues  are 
based  on  the  record  of  the  hearing:  (1) 
The  hearing  record  contains 
considerable  testimony  from  both 
industry  and  nonindustry  witnesses  who 
supported  proposals  to  eliminate  or 
phase  out  the  flow  to  market  provisons 
of  the  order,  i.e.  prorate,  or  to  terminate 
the  order. 

Such  witnesses  testified  that  prorate: 
contributes  to  chronic  overproduction; 
slows  the  industry's  response  to 
changing  technologies:  causes 
subsidization  of  the  products  market; 
protects  inefficient  or  marginal 
producers;  causes  increased 
capitalization  of  groves;  may  be  a 
barrier  to  entry  at  the  handler  level; 
results  in  resource  misa  {location  and 
subsequent  social  welfare  losses; 
promotes  undermarketing  of  lemons  by 
limiting  competition  and:  attracts 
passive  investors  into  the  industry. 
Several  other  arguments  were  raised 
with  respect  to  possible  deleterious 
effects  of  prorate  but  these  were 
generally  variations  of  the 
aforementioned  points.  Both  industry 
and  non-industry  witnesses  argued  in 
favor  of  continuation  of  the  order  and/ 
or  the  prorate  provisions.  These 
witnesses  argued  that  prorate:  reduces 
risks  to  producers:  results  in  stability  in 
the  fresh  domestic  market  by  providing 
stable,  balanced  supplies  and 
reasonably  stable  prices;  contributes  to 
year  round  availability  of  lemons  which 
benefits  the  fresh  domestic  export  and 
products  markets  and  the  consumer; 
provides  stability  in  the  farm  labor 
force;  provides  stabiUty  in  the 
transportation  sector  and  reduces 
transportation  costs  by  providing 
regularity  of  shipments:  builds 
confidence  in  the  agricultural  financing 
sector,  allowing  growers,  especially 
small  growers,  to  obtain  necessary 
financial  resources  and:  provides  the 


industry  with  the  only  equitable  method 
of  dealing  with  significant 
overproduction. 

The  current  overprodoetion  in  the 
lemon  industry  was  credited  to  the 
effects  of  prorate  by  some  witnesses. 
However,  growers,  handlers,  economists 
and  other  witnesses  identified  several 
contributing  factors  which  appear  to 
have  had  a  more  profound  effect  than 
prorate.  These  factors  include  tax  laws 
which  encouraged  investment  in  lemon 
acreage  as  a  means  to  shelter  other 
income,  losses  of  European  and  other 
export  markets  for  lemons  due  to 
increased  foreign  production  of  lemons, 
increased  freight  rates,  the  strength  of 
the  U.S.  dollar,  attractive  prices  for 
lemon  products  in  the  1970's,  and 
consistent  back  to  back  years  of  heavy 
production  unrestricted  by  a  natural 
event  such  as  a  damaging  freeze. 
Several  witnesses  claimed  that  prorate 
prevents  or  slows  down  the  industry's 
reaction  to  such  overproduction. 

The  £)epartment  recognizes  that 
testimony  for  and  against  prorate 
contains  many  valid  points.  However, 
upon  careful  analysis  of  the  facts,  it  is 
reasonable  to  conclude  that  changes  in 
tax  laws  and  the  fact  that  lemons  are  a 
long-term  rather  than  a  single  season 
investment  for  growers  have  contributed 
to  overproduction  of  lemons  to  a  greater 
extent  than  prorate.  In  addition,  lemon 
acreage  has  declined  and  this  trend  is 
expected  to  continue.  Evidence  supports 
the  conclusion  that  if  judiciously  applied 
prorate  can  have  stabilizing  and  risk- 
reducing  effects  which  can  have  a 
positive  impact  on  efficiency.  Therefore, 
considering  all  of  the  factors  involved  in 
the  marketing  of  lemons  under  order  No. 
910,  it  is  the  opinion  of  the  Department 
that  the  amendments  recommended 
herein  offer  the  best  means  of 
effectuating  the  intent  and  purposes  of 
the  act  i.e.,  preventing  the  type  of 
fluctuations  in  supplies  and  prices 
which  tend  to  cause  disorderly 
marketing  conditions. 

When  considering  termination  of  the 
order  or  the  prorate  provisions,  one  of 
the  issues  to  be  addressed  is  whether 
the  order  or  such  provisions  obstruct  or 
no  longer  tend  to  effectuate  the  declared 
policy  of  the  act.  Among  some  of  the 
many  factors  to  be  considered  in 
addressing  this  issue  are  the  effects  of 
such  termination  on  the  industry  as  it 
now  exists  with  current  levels  of 
overproduction.  Most  witnesses  felt 
that  before  an  equilibrium  could  be 
reached  between  supply  and  demand, 
there  would  be  severe  economic 
displacement  of  grower  entities  if 
prorate  were  discontinued  or  phased  out 
at  this  time. 


Short  term  effects  would  likely  be: 
Drastically  increased  instability  of  price 
and  supply;  disruption  of  the  farm  labor 
sector;  the  likelihood  of  unreliable  and 
more  expensive  transportation  services; 
instability  in  both  the  export  and 
products  markets;  and  the  forcing  out  of 
the  industry  of  many  growers,  with  the 
additional  expectation  that  smaller 
growers  with  limited  financial  resources 
would  be  affected  more  than  larger 
growers  with  more  diversified  or 
stronger  financicd  positions.  Long  term 
effects  were  predicted  to  be  a  significant 
decrease  in  the  number  of  growers, 
substantially  reduced  lemon  acreage, 
and  shifts  in  the  regional  distribution  of 
production.  However,  growers  would  be 
expected  to  be  earning  normal  rates  of 
return  on  their  lemon  investment  onoe 
an  equilibrium  was  reached.  While  the 
long  term  effects  of  termination  of  the 
order  or  of  prorate  could  have  benefits, 
the  anticipated  short  term  effects,  which 
would  result  in  far  reaching  permanent 
changes  in  the  industry,  cannot  be 
ignored. 

The  order  with  its  prorate  provisions 
was  originally  issued  m  1941.  At  that 
time  the  industry  was  faced  with 
burdensome  supplies  of  lemons  relative 
to  demand.  The  institution  of  prorate 
regulations  under  the  order  provided  a 
means  of  correlating  supplies  with 
demand  and  stabilizing  the  market.  The 
orderly  flow  of  lemons  to  market 
benefited  both  producers  and 
consumers.  Prorate  provisions  continue 
to  be  necessary  under  current  market 
conditions,  i.e.  overproduction  of  lemons 
and  static  demand.  The  recommended 
amendments  to  the  order  are  considered 
to  be  a  more  appropriate  way  to 
effectuate  the  declared  policy  of  the  act 
than  termination  of  the  order  or  of  its 
prorate  provisions. 

The  Department  is  not  arguing  that 
prorate  is  a  panacea  for  the  solution  of 
overproduction  or  other  marketing 
problems  in  the  lemon  industry.  Nor 
should  prorate's  cost  be  allowed  to 
outweigh  its  benefits  as  the  lemon 
industry  returns  to  a  equilibrium 
between  fresh  domestic  and  export  and 
products  markets,  when  growers  would 
be  expected  to  earn  normal  returns  on 
their  investment.  The  USDA's 
Guidelines  for  Fruit,  Vegetable,  and 
Speciality  Crop  Marketing  Orders 
states,  in  part,  that  prorates  can  be  a 
valuable  tool  for  effective  marketing 
serving  the  interests  of  both  producers 
and  consumers  through  market 
stabilization  and  extension  of  the 
season.  The  guidelines  also  state  that 
prorates  should  be  used  guardedly  so  as 
to  avoid  stifling  individual  incentive  or 
overly  restricting  market  supplies.  In 
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order  to  bring  the  operations  of  the 
lemon  marketing  order  into  agreement 
with  the  Guidelines,  it  is  necessary  that 
prorate  be  used  as  a  flow-to-market 
device.  The  current  market  allocation 
effects  of  prorate  should  be  minimized 
to  the  extent  possible  consistent  with 
the  requirements  of  the  act.  To 
accomplish  this,  prorate  should  be  used 
in  conjunction  with  periods  of  open 
movement  when  aggregate  demand  for 
lemons  exceeds  supply  during  any 
prorate  period  or  when  the  demand  for 
particular  grades  of  lemons  exceeds  the 
supply  thereof.  Allowing  for  periods  of 
open  movement  and  providing  handlers 
with  additional  flexibilities  in  the  form 
of  exemption  from  prorate  regulations  as 
recommended  in  this  decision  would 
reduce  the  market  allocation  effects  of 
prorate.  Used  in  this  fashion,  prorate 
would  be  expected  to  provide  the 
desirable  orderly  flow  of  lemons  to 
market  while  avoiding  unreasonable 
fluctuations  in  supplies  and  prices, 
without  contributing  to  misallocation  of 
resources  or  inequities  between 
growers.  Many  witnesses  supported  the 
use  of  prorate  to  attain  these  objectives. 
Briefs  filed  by  the  U.S.  Small  Business 
Administration  (SBA),  Department  of 
lustice  (Justice),  Consumers  Union  (CU), 
and  Tom  C.  Cole,  Dave  Roddick  and 
Ehud  Ariav  (Cole  et  al.)  argued  in  favor 
of  termination  of  the  existing  order,  or 
termination  or  phaseout  of  the  flow-to- 
market  (prorate)  provisions  of  the  order. 

The  SBA  brief  argues  that  prorate: 
Does  not  effectuate  the  declared 
purposes  of  the  act;  is  anticompetitive; 
discriminates  against  small  handlers; 
causes  undermarketing;  discourages 
technological  and  marketing 
innovations;  promotes  gross  oversupply 
of  lemons  and  misallocation  of 
resources;  adversely  affects  products 
and  export  markets  and;  perpetuates 
certain  inequalities.  The  Justice  brief 
argues  that  prorate:  Is  a  monopolistic 
market  allocation  device  not  in  the 
public  interest;  causes  misallocation  of 
resources;  and  inhibits  promotional 
programs.  The  CU  brief  argues  that 
prorate  fails  to  protect  consumer 
interests  and  has  caused  misallocation 
of  resources.  The  brief  filed  by  Cole  et 
al.  argues  that  prorate  causes 
undermarketing  and  that  the  lemon 
order  does  not  cover  the  smallest 
possible  regional  production  area. 

Many  of  these  arguments  are 
discussed  in  this  and  other  material 
issues  in  this  recommended  decision. 
Witnesses  at  the  hearing  testified  that 
the  lemon  industry  is  competitive  at  all 
levels  since  there  are  no  order-imposed 
barriers  to  entry  on  growers,  handlers, 
or  marketing  organizations.  Increased 


competition,  inequalities, 
undermarketing,  and  exemptions  for 
technological  or  marketing  innovations 
and  promotional  opportunities  are 
addressed  by  the  flexibilities  to  be 
authorized  in  material  issues  3-9  and  12. 
With  respect  to  parity  prices,  the  parity 
objective  stated  in  the  act  is  a  goal  or 
maximum,  rather  than  a  requirement. 
Other  points  raised  in  the  briefs  are 
discussed  in  this  material  issue.  For  the 
reasons  stated  in  this  and  related 
material  issues,  the  findings  requested 
to  be  made  by  these  briefs  with  respect 
to  material  issue  1  are  denied. 

The  briefs  filed  by  the  Lemon 
Administrative  Committee  (LAC)  and 
Sunkist  Growers.  Inc.  (Sunkist).  argued 
in  support  of  continuation  of  the  order 
and  the  prorate  provisions.  The  LAC 
brief  ai^gued  that  prorate  was  not  the 
cause  of  current  levels  of 
overproduction  and  that  it  effectuates 
the  declared  policies  of  the  act  by 
providing  for  orderly  marketing  and 
stabilization  of  the  agricultural  sector. 
The  LAC  brief  also  pointed  out  that  two 
instances  in  1973  and  1975.  when  prorate 
was  not  allowed  or  was  increased  to  a 
level  where  it  was  ineffective,  resulted 
in  instability  in  prices  and  supplies  for 
lemons.  The  data  available  regarding 
these  periods  of  prorate  suspension  and 
Increased  levels  of  prorate  reflects 
short-term  effects  these  actions  could 
cause  if  implemented  during  a  season 
without  sufficient  opportunity  for 
advance  planning  by  growers,  handlers, 
and  marketers  of  lemons.  The  eight- 
week  minimum  period  of  open 
movement  of  lemon  shipments  and  other 
amendments  recommended  in  this 
decision  would  become  a  permanent 
part  of  the  order  and  the  industry  would 
have  ample  opportunity  to  plan  for 
periods  of  open  movement  well  in 
advance  of  these  periods  during  each 
marketing  season.  Therefore,  the  short- 
term  effects  of  these  recommended 
amendments  would  be  considerably 
different  from  the  effects  experienced  by 
the  industry  in  1973  and  1975.  It  is 
anticipated  that  the  long-term  effects 
would  be  positive  as  well.  The  LAC 
brief  offered  additional  arguments 
against  those  individuals  proposing  the 
termination  of  prorate  or  of  the  lemon 
order.  The  Sunkist  brief  raised  similar 
arguments.  Both  briefs  argue  that 
opponents  to  prorate  and  the  order  fail 
to  recognize  the  requirements  of  the  act 
with  respect  to  the  short-term  effects  of 
terminating  the  order  or  its  prorate 
provisions.  In  addition,  the  Justice  brief 
recognizes  the  benefits  of  fiow-to- 
market  aspects  of  prorate  while 
opposing  its  market  allocation  aspects. 
The  Justice  brief  supports  the  phase  out 


of  prorate  or  other  alternatives  to 
eliminate  costs  to  society.  This 
recommended  decision  addresses  some 
of  the  concerns  presented  in  the  Justice 
brief  by  offering  modifications  of  prorate 
which  focuses  on  its  flow-to-market 
aspects. 

(2)  The  marketing  order  should  not  be 
amended  to  redefine  the  production  area 
to  exclude  District  1  (Central  California) 
and  District  3  (Arizona  and  the  desert 
region  of  California)  from  coverage 
under  the  program.  It  was  advanced  thai 
exclusion  of  these  producing  districts 
could  be  a  preliminary  step  to 
developing  separate  marketing  order 
programs  tailored  to  the  particular 
needs  of  growers  and  handlers  in  those 
areas.  It  was  contended  that  production 
and  marketing  conditions  in  Districts  1 
and  3  are  uniquely  different  from  those 
existing  in  District  2  (Southern 
California).  Witnesses'maintained  that 
these  conditions  are  not  fully  addressed 
by  the  order  or  by  the  Lemon 
Administrative  Committee  in  its 
deliberations  prior  to  recommending 
volume  regulations  and  other  actions  to 
the  Secretary.  They  asserted  that  the 
regulatory  impact  of  the  order  is  more 
restrictive  on  growers  in  Districts  1  and 
3  than  on  growers  in  District  2  and 
returns  to  growers  in  Districts  1  and  3 
are  lower  than  retiims  to  growers  in 
District  2. 

District  2  accounts  for  slightly  more 
than  one-half  of  the  average  annual 
production  of  California-Arizona 
lemons.  Lemons  are  shipped  from 
District  2  throughout  the  year.  District  3 
produces  about  one-third  of  the  lemon 
crop  with  the  balance  from  District  1. 
The  majority  of  lemons  are  shipped  from 
District  1  during  the  December-May 
period  and  from  District  3  during  the 
September-February  period.  Weekly 
average  f.o.b.  prices  for  fresh  domestic 
shipments  of  lemons  during  winter 
months  (November-April)  are  generally 
significantly  lower  than  prices  received 
during  the  summer  months  (May- 
October).  Thus,  greater  returns  are 
directly  related  to  the  timing  and  volume 
of  lemon  shipments  from  the  different 
districts  and  relative  prices  received  for 
such  lemons. 

Witnesses  in  support  of  the  proposal 
to  exclude  District  1  fronv  the  production 
area  cited  a  number  of  differences 
between  District  1  and  District  2. 
including  lower  production  costs  in 
District  1  and  different  handling  and 
marketing  practices.  Other  witnesses 
testified  in  support  of  the  proposal  to 
exclude  District  3  from  the  production 
area.  These  witnesses  also  indicated 
that  District  3  growers  and  handlers  are 
uniquely  positioned  relative  to  District  2 
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in  terms  of  lower  production  and 
marketing  costs.  It  was  indicated  that 
both  District  1  and  District  3  growers 
and  handlers  could  more 
advantageously  market  their  lemons  if 
current  marketing  order  constraints 
were  not  imposed  on  them  or  if 
individual  orders  were  instituted  for 
each  respective  district. 

The  evidence  of  record,  including  the 
testimony  of  numerous  witnesses, 
indicates  that  each  district  is  an  integral 
part  of  the  production  area  and  the 
proposed  exclusion  of  District  1  and 
District  3  would  not  permit  the  industry 
to  achieve  a  reasonable  balance 
between  weekly  lemon  shipments  to 
fresh  market  outlets  and  the  demand  for 
lemons  in  such  outlets.  Lemons  grown  in 
the  different  districts  may  be 
commingled  prior  to  shipment  and  the 
district  identity  of  such  lemons  is  not 
maintained  in  the  marketplace.  Lemons 
from  any  one  district  are  shipped  to 
essentially  the  same  markets  as  lemons 
from  any  other  district.  Moreover,  fresh 
shipments  from  each  district  are  in 
direct  competition  for  such  markets 
during  the  period  when  two  or  more 
districts  are  simultaneously  shipping 
lemons.  Lemons  of  similar  quality  and 
size  command  generally  the  same  price 
irrespective  of  the  district  from  which 
the  lemons  are  shipped.  Some  handlers 
ship  lemons  from  all  three  producing 
districts  and  would  be  in  a  position  to 
offset  any  restriction  on  shipments  from 
one  area  with  increased  shipments  from 
any  unregulated  area.  The  shipment  of 
unlimited  quantities  of  lemons  from  any 
unregulated  area  to  markets  in 
competition  with  shipments  from  areas 
subject  to  regulation  under  the  order 
could  depress  prices  and  returns  to 
producers  to  uiu-easonably  low  levels 
and  create  disorderly  marketing 
conditions  contrary  to  the  objectives  of 
the  act  and  the  order. 

The  marketing  order  recognizes  that 
differences  exist  in  the  districts  in  the 
production  and  marketing  of  lemons. 
Accordingly,  the  order  provides,  among 
other  things,  for  accelerated  averaging 
of  weekly  picks  for  any  handler  of 
lemons  grown  in  Districts  1  and  3.  for 
computing  the  number  of  weeks  in  a 
prorate  base  period  for  each  district  and 
for  upward  adjustment  of  weekly  picks. 
In  addition,  as  indicated  in  material 
issue  (3).  it  is  recommended  that  the 
order  be  amended  to  provide  for 
establishing  prorate  on  a  district  basis. 
This  provision  should  permit  additional 
opportunity  for  recognizing  district 
concerns  in  recommendations  for 
prorate. 

Based  on  the  evidence  of  record,  it  is 
concluded  that  the  presently  defmed 


production  area  is  the  smallest 
production  area  practicable  consistent 
with  carrying  out  the  declared  policy  of 
the  act  and  the  issuance  of  several 
orders  applicable  to  different  districts 
would  not  effectively  carry  out  such 
declared  policy. 

The  proposals  to  exclude  portions  of 
the  production  area  contained  certain 
administrative  and  regulatory  provisions 
that  could  be  applicable  to  such  areas 
under  separate  orders.  However,  the  full 
terms  and  conditions  of  such  orders 
were  not  developed  with  specificity. 
Under  the  proposals,  implementation  of 
separate  marketing  orders  would  require 
approval  of  the  growers  in  that  area 
voting  in  separate  referenda.  These 
proposals  are  also  denied  based  on  the 
above  discussion  on  proposals  for 
redefining  the  production  area  and 
establishing  separate  marketing  orders. 

Briefs  were  filed  by  Belridge  Farms 
(Belridge).  CU,  SBA,  and  Ck)le  et  al. 
supporting  exclusion  of  Districts  1  and  3. 
These  briefs  indicated  that  differences 
in  production  and  marketing  conditions 
in  the  different  districts  warrants 
separate  marketing  orders  for  each 
district.  Briefs  also  indicated  that  the 
present  order  does  not  limit  coverage  to 
the  smallest  regional  area  practicable  as 
required  under  the  act.  The  brief  filed  by 
Tom  C.  Cole  et  al.  indicated  that,  in  the 
alternative.  District  3  lemon  growers 
should  have  the  opportunity  to  vote  on 
whether  they  will  be  covered  under 
Order  No.  910. 

Briefs  filed  by  Sunkist  and  the  LAC 
opposed  exclusion  of  Districts  1  and  3 
from  the  production  area  on  the  basis 
that  such  action  would  disrupt  orderly 
marketing  of  lemons. 

Each  brief  was  carefully  considered  in 
reaching  a  decision  on  this  issue.  It  is 
found  that  exclusion  of  any  district  from 
coverage  under  the  order  would 
effectively  render  the  present  order 
inoperative  because  no  basis  would 
exist  to  assure  an  orderly  flow  of  lemons 
to  market.  Also,  the  act  requires  that  all 
producers  subject  to  an  order  be 
provided  an  opportunity  to  participate  in 
a  referendum  on  termination  of  that 
order.  Therefore,  the  request  for  a 
separate  referendum  for  District  3  lemon 
growers  is  denied.  Other  points  raised  in 
these  briefs  which  are  at  variance  with 
the  findings  and  conclusions  contained 
in  this  material  issue  are  denied  for  the 
reasons  set  forth  herein.  (3)  Currently, 
lemon  volume  regulations  are  fixed 
•  weekly  for  the  entire  production  area. 
The  order  should  be  amended  to  require 
establishment  of  volume  regulations  by 
district  for  any  prorate  period. 

Evidence  indicates  that  fixing  prorate 
amounts  by  district  could  promote 


recognition  of  the  difference  in 
production  and  marketing  conditions 
prevalent  in  the  three  districts  and 
contribute  to  greater  efficiency  in  the 
administration  of  the  program.  This 
authority  should  permit  setting  open 
movement  for  any  district  whenever 
warranted  by  existing  production  and 
marketing  conditions  in  that  district. 

As  previously  indicated.  Districts  1 
and  3  exhibit  a  seasonal  shipping 
pattern  while  District  2  ships  lemons 
throughout  the  year.  There  have  been 
instances  when  District  1  and  3  handlers 
at  the  beginning  of  their  shipping 
seasons  have  not  had  adequate 
allotment  available  to  them  to  ship 
lemons  or  lacked  allotment  to  ship 
better  quality  lemons  while  at  the  same 
time  lesser  quality  lemons  were  shipped 
from  District  2  under  prorate.  A 
handler's  prorate  base  is  computed  on 
the  basis  of  average  weekly  lemon  picks 
relative  to  the  average  weekly  picks  of 
handlers  in  all  districts.  The  order  does 
provide  for  accelerated  averaging  and 
upward  adjustment  of  handler's  weekly 
picks  as  well  as  other  flexibilities  for  the 
purpose  of  giving  the  handler  additional 
allotment  at  the  beginnning  of  the 
season.  However,  these  provisions  have 
not  always  allowed  District  1  and  3 
handlers  to  ship  sufficient  quantities  of 
lemons  due  to  lack  of  available 
allotment.  Establishing  separate  prorate 
for  each  district,  consistent  with  the 
overall  demand  for  California-Arizona 
lemons,  should  afford  handlers  in  each 
district  additional  flexibility  in 
marketing  their  lemons. 

Evidence  also  indicates  that  District  1 
and  3  handlers  are  attempting  to  extend 
their  shipping  seasons  by  applying 
different  cultural  practices  and  adopting 
new  handling  and  storage  technologies 
(e.g.  shrink-wrapped  lemons).  These 
developments  could  result  in  a  handler 
having  a  low  prorate  base  (average 
weekly  picks)  relative  to  lemons 
available  for  shipment  at  certain  times 
of  the  year.  The  record  indicates  that 
these  situations  could  be  effectively 
addressed  through  estabhshment  of 
district  prorate  or  setting  open 
movement  of  lemon  shipments  from  a 
district. 

This  decision  revises  §  910.51 
(Recommendations  for  Regulation), 
§  9ia52  (Issuance  of  Regulations),  and 
§  910.56  (Allotments)  to  require 
establishment  of  volume  regulation  on  a 
prorate  district  basis.  Revision  of 
§  910.53  (Prorate  Bases)  is  necessary  to 
modify  the  method  of  computing  handler 
prorate  bases  to  implement  proration  of 
lemon  shipments  on  a  district  basis. 
Under  such  modification,  the  prorate 
base  for  each  handler  in  a  district  would 
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be  based  on  that  handler's  average 
weekly  picks  compared  to  the  average 
weekly  picks  of  other  handlers  in  that 
district.  This  should  assart  that  all 
handlers  in  the  same  district  are  placed 
in  the  same  relative  position  with 
respect  to  allocation  of  prorate. 

The  order  should  be  amended  to  allow 
the  committee  to  recommend  and  the 
Secretary  to  approve  rules  and 
regulations  necessary  to  implement  and 
administer  this  authority. 

(4)  The  order  should  be  amended  to 
require  prorate  periods  of  two  weeks  in 
duration  or  longer  periods  as  may  be 
recommended  by  the  committee.  The 
order  presently  provides  for  issuance  of 
handler  allotment  on  a  weekly  basis. 
The  record  indicates  that  two-week 
prorate  periods  would  promote  advance 
planning  by  handlers  and  contribute  to 
development  of  promotional  programs 
and  efficient  marketing  of  the  crop. 
Under  the  amendment,  handlers  would 
have  allotment  available  for  use  in 
shipping  lemons  at  any  time  during  the 
two-week  prorate  period  or  other 
specified  period  rather  than  having 
allotment  issued  to  them  for  use  on  a 
weekly  basis.  Handlers  indicate  that 
opportunities  exist  to  enter  into  forward 
contracts,  i.e  agreements  to  sell  lemons 
at  specified  future  dates,  and  longer 
prorate  periods  would  facilitate 
arranging  such  contracts  and  scheduling 
deliveries. 

One  proposal  was  advanced  to 
require  a  minimum  4-week  prorate 
period.  This  proposal  is  not  adopted 
since  a  prorate  period  of  that  duration 
may  not  always  be  appropriate  to  the 
then  existing  marketing  conditions.  It  is 
anticipated  that  the  committee  would 
consider  the  length  of  prorate  periods  in 
formulating  its  marketing  policy  for  the 
season  and  have  the  option  of  adjusting 
such  prorate  periods  to  reflect  changed 
circumstances  such  as  adverse  weather 
conditions,  except  that  the  prorate 
period  could  not  be  less  than  two  weeks 
in  duration. 

Another  proposal  would  allow  the 
committee  to  recommend  prorate  for 
two  consecutive  one-week  periods. 
However,  the  committee  is  not  presently 
limited  in  the  number  of  consecutive 
one-week  prorate  periods  which  may  be 
recommended  at  a  meeting.  Thus,  no 
further  change  to  the  order  is  necessary 
to  permit  such  recommendations. 

One-week  prorate  periods  do  not 
permit  the  same  flexibility  to  handlers 
as  multiple  week  prorate  periods  would 
since  handlers  are  compelled  to  limit 
shipments  to  the  specified  allotment  for 
a  specific  regulation  week  rather  than 
having  all  of  the  allotment  available  to 
them  for  use  at  any  time  during  a 
multiple  week  prorate  period.  It  was 


commented  that  allowing  the  committee 
to  recommend  two  single  week  prorates 
could  be  more  restrictive  on  handlers 
than  the  current  single  week  prorate  if 
the  committee's  prorate 
recommendation  for  the  second  week 
was  too  conservative.  Some  witnesses 
also  indicated  that  when  the  initial 
committee  volume  recommendation  is 
too  low  to  meet  demand,  the  committee 
must  meet  again,  usually  in  the  middle 
of  the  week,  to  recommend  increases  in 
the  level  of  shipping  allotment.  This  has 
caused  serious  problems  in  the  ability  of 
some  handlers  to  use  the  additional 
allotment.  For  instance,  smaller 
handlers  may  have  limited  supplies  of 
lemons  on  hand  and  may  not  be  able  to 
fully  use  the  additional  allotment  issued 
to  them.  Other  handlers  may  have  more 
lemons  available  for  shipment  but  may 
not  have  sought  more  order  business  if 
they  had  already  exhausted  the  full 
amount  of  allotment  available  to  them. 

Under  those  circumstances,  a  mid- 
week increase  in  allotment  may  be  too 
late  for  these  handlers  to  sell  more  fruit 
and  use  the  additional  allotment. 
Therefore,  the  order  should  be  amended 
to  require  that  the  committee  develop 
rules  and  regulations,  subject  to  the 
approval  of  the  Secretary,  to  prescribe 
criteria  for  recommending  an  increase  in 
the  quantities  which  may  be  handled 
during  any  proprate  period.  The  intent  of 
such  rules  and  regulations  is  to  reduce 
the  need  and  frequency  of 
recommendations  to  increase 
allotments.  In  the  absence  of  such  rules 
and  regulations,  no  increases  in  such 
quantities  are  authorized.  The 
committee  is  vested  with  the 
responsibility  to  assess  market 
conditions  and  make  a  realistic 
recommendation  as  to  the  quantity  of 
lemons  which  will  be  shiped  to  fresh 
domestic  channels,  consistent  with  the 
objective  of  orderly  marketing  of  the 
crop.  In  that  regard,  the  committee 
should  in  making  its  prorate 
recommendation  adhere  as  closely  as 
possible  to  the  schedules  of  shipments 
for  each  prorate  period  set  forth  in  its 
maketing  policy.  Deviation  from  the 
scheduled  amount  should  require  strong 
economic  justification  by  the  committee, 
including  an  analysis  of  the  supply  and 
demand  conditions  which  requires  a 
departure  from  the  scheduled  shipment 
levels. 

The  brief  filed  by  SBA  indicated  that 
two  consecutive  one-week  prorate 
periods  have  not  increased  handler 
shipping  flexibility  under  other  prorate 
orders  primarily  because  of  the  low 
prorate  set  for  the  second  week  and  the 
need  for  frequent  amendments  to 
prorate  regulations. 


The  briefs  filed  by  LAC  and  Sunkist 
supported  two  consecutive  one-week 
prorate  periods  as  a  means  to  increase 
fresh  lemon  sales.  These  briefs  opposed 
longer  prorate  periods.  The  Sunkist  brief 
indicated  that  longer  prorate  periods 
would  not  allow  the  committee  to 
respond  to  changes  in  supply  and 
demand  or  weather  factors. 

This  amendment  would  require 
prorate  periods  of  two  weeks  in 
duration  or  longer  periods  as  may  be 
recommended  by  the  committee.  As 
indicated,  the  committee  would  have  the 
flexibility  to  respond  to  changing  supply, 
demand  and  weather  conditions  in 
recommending  the  duration  of  prorate 
periods  with  the  exception  that  prorate 
periods  could  not  be  less  than  two 
weeks  long.  Briefs  in  opposition  to  these 
findings  and  conclusions  are  denied  for 
the  reasons  set  forth  herein. 

(5)  The  order  should  be  amended  to 
require  a  minimum  of  eight  weeks  of 
open  movement  of  lemon  shipments 
during  the  June-September  period  each 
year.  In  addition,  the  committee  has 
authority  to  go  to  open  movement  at  any 
other  time  of  the  year.  Evidence 
indicates  that  demand  for  lemons, 
particularly  first  grade  lemons,  can 
exceed  the  supply  available  during  this 
designated  period.  Opportimity  should 
be  made  available  to  handlers  to  market 
additional  quantities  of  lemons  during 
the  summer  months  when  prices  for 
lemons  tend  to  be  high.  Benefits  should 
also  accrue  to  lemon  producers  by 
improving  returns  in  the  long  term,  while 
providing  consumers  ample  quantities  of 
reasonably  priced  fresh  lemons. 
Evidence  indicates  that  continuous  use 
of  prorate  regulation  may  have 
contributed  to  overproduction  of  lemons 
in  the  production  area.  Less  reliance  on 
season-long  prorate  by  providing  for 
periods  of  unregulated  movement  of 
lemons  should  promote  efficient 
utihzation  of  the  lemon  crop. 

The  committee  should  evaluate 
whether  market  conditions  warrant 
open  movement  at  other  times  and  make 
its  recommendations  accordingly.  Under 
the  terms  of  the  order,  the  committee 
has  the  authority  to  recommend  open 
movement  of  lemon  shipments  at  any 
time.  However,  the  committee  has 
refrained  from  exercising  thig  authority 
apparently  because  of  the  lack  of 
definitive  criteria  which  would  serve  as 
a  basis  for  a  reconunendation  for  open 
movement  of  shipments.  Therefore,  the 
order  should  be  amended  to  require  the 
committee  to  specify,  with  the  approval 
of  the  Secretary,  rules  and  regulations  to 
establish  such  criteria. 

The  record  indicates  that  criteria  for 
open  movement  of  shipments  may 
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include  the  total  crop  prospects  in  the 
production  area  and  the  estimated  crop 
in  a  particular  district.  In  that  regard, 
one  witness  suggested  that  a  crop  of 
lemons  in  District  3  which  was  not  in 
excess  of  12,000  carlots  may  be 
successfully  marketed  without  the  need 
for  regulation  of  District  3  shipments. 
Therefore,  consideration  should  be 
given  by  the  committee  to  fixing 
threshold  levels  of  production  by  district 
below  which  regulation  of  shipments 
would  not  be  initiated.  The  committee 
should  be  required  to  consider 
percentages  of  the  projected  crop  (above 
the  threshold  level)  or  percentages  of 
actual  industry  picks  at  which  regulation 
of  shipments  ^om  a  district  would  begin 
(e.g.  volume  regulation  of  shipments  of 
lemons  would  not  commence  until  15 
percent  of  the  district  crop  is  picked) 
and  percentages  of  the  projected  crop  or 
actual  industry  picks  at  which  regulation 
of  shipments  would  cease.  The  authority 
to  establish  prorate  regulation  or  open 
movement  of  shipments  by  district  is 
referred  to  in  material  issue  3.  Under  the 
California-Arizona  navel  and  Valencia 
orange  marketing  orders  {7  CFR  Parts 
907  and  908)  the  apphcable  committees 
do  not  recommend  prorate  after  80-85 
percent  of  the  crop  in  each  district  has 
been  utilized.  Similar  provisions  are 
recommended  for  adoption  by  the  LAC. 

Another  criteria  may  be  the  overall 
quahty  of  the  crop.  Evidence  indicates 
that  daring  certain  seasons  the 
aggregate  demand  for  better  grades  and 
sizes  of  lemons  exceeds  available 
supply  of  these  grades  and  sizes  of 
lemons.  Also,  at  times  average  quality  of 
lemons  from  a  particular  district  is 
substantially  better  than  average  quality 
from  another  district.  Under  those 
circumstances,  the  committee  should 
allow  open  movement  of  shipments  from 
a  district  to  facilitate  shipment  of  better 
quality  lemons.  The  committee  should 
use  these  or  other  criteria  as  may  be 
prescribed  by  informal  rulemaking  to 
support  its  recommendations  for  open 
movement  of  shipments. 

Briefs  on  this  issue  were  filed  by  LAC 
and  Sunkist  which  opposed  establishing 
prorate  only  during  certain  portions  of 
the  year.  The  LAC  brief  referred  to 
testimony  of  witnesses  who  favored 
continuing  prorate  on  the  current  basis. 
The  Sunkist  brief  opposed  a  fixed 
schedule  of  open  movement  of  lemon 
shipments  primarily  on  the  basis  that 
current  supply  and  demand  conditions 
do  not  warrant  it.  However,  as 
indicated,  market  demand  for  certain 
grades  and  sizes  of  lemons  at  certain 
times  of  the  year  can  exceed  available 
supply.  The  order  should  be  amended  to 
provide  for  periods  of  unregulated  lemon 


jnovement  to  increase  marketing 
opportunities  when  favorable  demand 
conditions  occur.  Therefore,  the 
recommendations  in  these  briefs  with 
respect  to  this  material  issue  are  denied. 

(6)  The  order  should  be  amended  to 
exempt  special  purpose  shipments  of 
lemons  from  the  prorate  provisions  of 
the  order  for  purposes  such  as  market 
research  and  development,  and 
promotion.  Certain  types  of  shipments 
such  as  shrink-wrapped,  irradiated,  or 
organic  lemons  should  also  be 
exempted.  Such  exemption  should  be 
equal  to  a  minimum  of  10  percent  of  a 
handler's  cumulative  prorate  allotments 
to  date  for  the  current  fiscal  year 
(shipping  season),  or  5,000  cartons, 
whichever  is  greater. 

Several  witnesses  testified  that 
prorate  restricted  them  from  seeking  out 
new  markets  or  made  it  difficult  to 
arrange  for  promotions  with  customers 
due  to  their  inability  to  generate 
additional  prorate  should  such  projects 
prove  successful.  Other  witnesses 
testified  that  they  were  not  adequately 
able  to  test  new  techniques  such  as 
shrink-wrap  or  irradiation  due  to  prorate 
limitations.  In  order  to  facilitate  a 
handler's  ability  to  participate  in  such 
marketing  opportunities,  a  minimum 
level  of  shipments  exempt  from  prorate 
regulations  is  necessary.  While  no 
specific  quantities  or  levels  of 
exemption  were  proposed  at  the  hearing 
(with  the  exception  of  a  total  exemption 
for  shrink-wrapped  and  organically 
grown  lemons),  an  initial  level  of  10 
percent  of  a  handler's  cumulative 
prorate  allotments  for  the  shipping 
season  to  date  or  5,000  cartons, 
whichever  is  greater,  should  provide  an 
ample  quantity  for  handler's  to  test  such 
new  techniques  and  participate  in 
promotional  opportunities.  The  5,000 
carton  minimum  should  allow  small 
handlers  to  participate  in  such  programs 
and  also  provide  increased  flexibility  for 
larger  handlers.  The  10  percent 
exemption  for  all  uses  is  cumulative,  not 
a  10  percent  exemption  for  each 
individual  type  of  shipment.  However, 
should  emerging  technologies  or  other 
uses  such  as  shrinkwrapped  lemons 
prove  particularly  effective  or  should 
research  or  equipment  costs  of  a  new 
marketing  or  packaging  technology 
require  a  higher  level  of  exemption  to 
attain  an  equitable  return,  the  committee 
should  be  authorized  to  increase  the 
level  of  exemption  for  such  specific 
uses,  subject  to  the  approval  of  the 
Secretary.  The  committee  should  review 
the  levels  of  exemption  for  all  uses  each 
year  when  it  formulates  its  marketing 
policy  for  the  coming  season  and 
recommend  revisions  of  such 


percentages  of  exemption  if  necessary. 
However,  a  minimum  exemption  of  10 
percent  for  all  uses  should  be 
maintained.  Testimony  indicated  that 
the  committee  should  develop  rules  and 
regulations  to  implement  this  exemption 
since  current  application  for  exemption 
procedures  may  not  be  adequate  for  the 
committee  to  determine  the  efficacy  of  a 
proposed  research  and  development 
project,  promotional  project,  or  the  need 
for  an  exemption  of  a  specific  type  of 
shipment.  Evidence  also  shows  that  the 
committee  should  devise  rules, 
regulations  and  safeguards,  subject  to 
the  approval  of  the  Secretary,  to  assure 
compliance  with  such  an  exemption. 

One  witness  proposed  a  total 
exemption  for  shrink-wrapped  lemons 
and  was  supported  by  others.  However, 
record  evidence  shows  that  various 
marketing  organizations  are  currently 
handling  shrink-wrapped  lemons,  while 
others  were  unsure  as  to  the 
effectiveness  and  impacts  of  the 
process.  It  appears  that  shrink-wrapped 
lemons  should  be  given  consideration 
under  the  minimum  quantity  exemptions 
already  discussed.  Other  flexibilites 
such  as  those  discussed  in  material 
issues  3  and  5,  if  adopted,  could  allow 
for  more  usage  of  shrink-wrapped 
lemons.  For  these  reasons,  the  proposal 
to  totally  exempt  shrink-wrapped 
lemons  from  regulation  is  denied. 

Representatives  of  Pure  Gold,  Inc., 
proposed  that  the  order  be  amended  to 
require  the  conduct  of  a  research  project 
to  provide  a  better  understanding  of  the 
impacts  that  the  basic  physiology  of  the 
lemon  fruit  has  on  growing  patterns, 
both  within  and  between  districts, 
storage  life,  products  utilization, 
handling  facilities  utilization,  exports 
and  the  total  market.  Such  a  project  is 
currently  authorized  under  existing 
order  authorities  and  would  require  only 
a  majority  vote  of  the  committee  to  be 
implemented.  Making  the  conduct  of 
such  a  project  mandatory  under  the 
order  is  unnecessarily  burdensome  and 
the  proposal  is  therefore  denied. 

A  proposal  by  N. }.  Riebe  would  also 
have  revised  regulations  relative  to 
charitable  donations  by  providing  for 
disposition  of  excess  lemons  to 
charitable  and  relief  organizations.  Such 
excess  lemons  would  be  those  not 
required  for  use  in  fresh,  export  and 
products  outlets.  However,  handlers  are 
now  able  to  donate  any  number  of 
lemons  to  charitable  and  other 
organizations.  The  order  should  not  be 
amended  to  regulate  the  quantity  of 
lemons  which  may  be  donated  since  this 
may  result  in  additional  costs  which 
handlers  may  not  wish  to  incur. 
Therefore,  the  proposal  is  denied. 
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An  additional  proposal  by  Perry  L. 
Walker  would  have  revised  regulations 
relative  to  charitable  donations. 
However,  the  proposed  changes  appear 
to  be  more  burdensome  than  the  existing 
regulations  and  were  not  generally 
supported  in  the  record.  The  proposal  is 
therefore  denied. 

One  witness  desired  a  complete 
exemption  for  organically  grown  fruit. 
While  there  should  be  authority  to 
exempt  certain  quantities  of  shipments 
of  organic  fruit,  the  proposal  to  exempt 
all  such  fruit  is  denied.  A  total 
exemption  could  be  an  inducement  for 
handlers  to  attempt  to  circumvent  the 
order  and  regulations.  That  witness  also 
proposed  exemptions  for  handlers 
whose  total  movement  was  less  than  250 
cartons  per  week.  This  proposal  has 
merit  but  could  act  as  an  inducement  for 
some  handlers  to  establish  bifurcated 
operations  in  addition  to  their  major 
handling  operation  in  order  to  receive 
the  249  cartons  per  week  of  free  prorate. 
Such  an  exemption  could  be  authorized 
under  the  minimum  quality  exemptions 
already  discussed. 

Briefs  filed  by  the  LAC  and  Sunkist 
opposed  small  handler  exemptions  as 
being  unworkable,  and  also  opposed 
total  exemptions  for  shrink-wrapped  or 
organically  grown  lemons.  Both  briefs 
supported  the  adoption  of  the  LAC's 
proposal  No.  11  in  the  reopened  notice 
of  hearing  to  provide  authority  for 
exemptions  from  prorate  regulation  for 
market  research  and  development 
projects.  Briefs  filed  by  Cole  et  al..  Sam 
Perricone.  Ehud  Ariav.  David  Roddick 
and  Michael  Weatherwac  (Perricone  et 
al.)  Justice,  and  the  SBA  supported  a 
total.exemption  from  prorate  for  shrink- 
wrapped  lemons.  The  SBA  brief 
supported  a  similar  exemption  for  small 
handlers  and  organically  grown  lemons. 
The  arguments  presented  in  all  such 
briefs  were  considered  in  the 
development  of  this  material  issue  and 
to  the  extent  that  such  recommended 
fmdings  are  inconsistent  with  the 
flexibilities  outlined  herein,  they  are 
denied. 

(7)  The  order  should  be  amended  to 
exempt  the  shipment  of  premium  quality 
lemons  from  prorate  regulations  during 
certain  periods  and  authorize  their 
exemption  at  other  times.  Several 
witnesses  claimed  that  they  were  unable 
to  market  their  premium  quality  fruit 
during  certain  periods  in  the  early  part 
of  their  shipping  seasons  due  to 
inadequate  prorate.  Exemption  of  such 
premium  quality  fruit  should  provide 
benefits  to  consumers  by  making  more 
of  such  fruit  available  to  the  fresh 
domestic  market. 

To  utilize  the  exemption  for  premium 
quality  shipments,  the  committee  should 


be  authorized  to  define  grades  of  fruit, 
either  as  U.S.  Grades  or  by  devising  a 
marketing  order  standard.  Until  such 
grade  standards  are  developed  by  the 
committee,  the  standards  for  premium 
quality  lemons  should  be  those 
requirements  for  U.S.  No.  1  fresh  lemons 
contained  in  the  United  States 
Standards  for  Grades  of  Lemons  (7  CFR 
51.1795-51.2821).  This  exemption  would 
allow  unrestricted  shipments  of 
premium  grades  of  lemons  during  the 
summer  period.  June-September,  when 
supplies  of  premium  quality  lemons  lag 
behind  demand.  The  order  should  also 
be  amended  to  require  inspection  and 
certification  of  all  lemons  which 
handlers  desire  to  ship  under  the 
premium  quality  exemption,  such 
inspection  should  be  conducted  by  the 
Federal-State  Inspection  Service. 
Handlers  should  be  required  to  submit 
inspection  certificates  to  the  committee 
and  to  maintain  adequate  records  to 
ensure  compliance  with  this  part.  Since 
some  handlers  may  be  in  locations 
where  inspection  services  are 
unavailable,  the  committee  should  be 
authorized  to  recommend,  subject  to 
approval  of  the  Secretary,  rules  and 
regulations  to  exempt  such  handlers 
from  inspection  requirements.  Such 
handlers  would  still  be  required  to 
certify  that  their  fruit  met  the  minimum 
quality  requirements. 

The  committee  should  also  choose  to 
exempt  shipments  of  premium  quality 
lemons  for  an  entire  season  depending 
on  the  relative  proportions  of  premium 
quality  to  lesser  quality  lemons 
available  for  shipment.  Similarly,  it 
would  be  possible  to  exempt  premium 
quality  shipments  by  district.  The 
committee  would  recommend  rules  and 
regulations  for  approval  by  the 
Secretary  to  effectuate  this  premium 
quality  exemption. 

While  there  was  oppostion  to  the 
imposition  of  grade  standards  due  to  the 
increased  cost  to  handlers,  such  an 
inspection  and  certification  program, 
once  authorized,  would  be  on  a 
voluntary  basis.  Since  premium  quality 
fruit  normally  sells  for  a  higher  price, 
handlers  utilizing  the  exemption  should 
be  able  to  recoup  the  additional 
inspection  costs. 

(8)  In  order  to  allow  handlers  to 
benefit  from  promotional  opportunities 
and  to  avoid  disruption  of  market 
research  and  development  projects,  the 
order  should  be  amended  to  provide 
handlers  with  a  special  allotment, 
designated  "marketing  incentive 
allotment"  which  would  be  a  specific 
minimum  number  of  prorate  periods  in 
which  such  handlers  could  overship 
their  prorate  allotments  for  such  periods 
by  a  specified  percentage.  Such 


overshipment  would  be  in  addition  to 
other  allotment  and  overshipment 
allowances  authorized  under  the  order 
and  would  be  an  additional  fexibility 
which  would  allow  handlers  to  better 
plan  research  or  promotional  projects. 
However,  marketing  incentive  allotment 
should  not  be  available  to  any  handler 
during  the  same  prorate  period  in  which 
such  handler  utilizes  an  exemption  for 
special  purpose  shipments  as  described 
in  material  issue  6.  Such  usage  would  be 
duplicative  and  is  not  warranted.  The 
committee  could  recommend  to  the 
Secretary  for  approval,  the  minimum 
number  of  prorate  periods  and  the 
specified  percentage.  Unless  otherwise 
recommended  by  the  committee,  the 
minimum  number  of  prorate  periods 
would  be  four  such  periods  with  the 
specified  percentage  being  ten  percent 
of  the  handler's  prorate  for  the  period 
during  which  the  incentive  allotment  is 
to  be  used.  The  ten  percent  level  was 
discussed  at  the  hearing  by  one  witness 
while  the  foiu*  prorate  period  minimum 
is  a  designation  by  USDA.  designed  to 
implement  this  flexibiUty  quickly.  Both 
are  subject  to  modification  by  the 
committee  through  additional  rules  and 
regulations  to  be  recommended  to  the 
Secretary  for  approval.  The  committee  is 
not  precluded  from  recommending,  and 
the  Secretary  approving,  modifications 
of  the  use  of  marketing  incentive 
allotment  if  such  use  proves  to  be 
counterproductive  to  the  objective  of 
oderly  marketing  if  lemons.  j 

Handlers  should  not  need  prior  j 

committee  approval  to  receive  ' 

marketing  incentive  allotment  and  the 
burden  on  handlers  to  use  mariceting 
incentive  allotment  should  be  kept 
minimal.  It  would  be  reasonable, 
however,  to  require  handlers  to  notify 
the  committee  of  their  intention  to  use 
such  marketing  incentive  allotment,  by 
telephone  or  other  means,  some  time 
before  the  prorate  period  in  which  such 
allotment  would  be  used. 

There  should  also  be  safeguards  to 
prevent  the  abuse  of  the  market 
incentive  allotment  program. 
Accordingly,  the  committee  is 
authorized  to  recommend  rules  and 
regulations  to  the  Secretary  for  approval 
which  would  require  handlers  to  provide 
sufficient  information  to  determine  hew 
such  allotment  was  used.  Marketing 
incentive  allotment  should  be  used 
during  the  prorate  period  for  which  it  is 
issued  and  since  such  allotment  is  for 
individual  handlers  in  cannot  be  loaned 
or  transferred  to  other  handlers.  Nor 
should  unused  marketing  incentive 
allotment  be  allowed  to  be  carried 
forward  to  subsequent  prorate  periods. 
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(9)  The  order  should  be  amended  to 
authorize  handlers  to  carry  forward, 
vyithout  forfeiture  of  allotment, 
undershipmeots  oi  allotment  to  the  next 
two  succeeding  weeks  vmless  the 
committee  recommends  and  the 
Secretary  approves  a  shorter  or  longer 
period  Carry-forward  of 
undershipmeots  of  a  handler's  allotment 
is  currently  limited  to  the  first 
succeeding  week  following  the  week  in 
which  the  undershipment  occurred. 
Undershipped  allotment  which  is  not 
used  or  loaned  to  another  handler  is 
forfeited.  Handlers  seek  to  avoid 
forfeitures  of  allotment  because  such 
forfeited  allotment  is  irrevocably  lost. 
The  record  indicates  the  desirability  of 
extending  the  period  for  which 
undershipments  may  be  carried  forward 
to  cope  with  unusual  circumstances.  For 
example,  a  handler  may  encounter 
problems  with  the  qualify  of  fruit  which 
Is  available  for  shipment  which  may 
temporarily  reduce  order  business  so 
that  the  handler  does  not  use  the  full 
amount  of  allotment  issued  for  the 
prorate  period. 

The  order  should  be  amended  to 
authorize  the  Secretary,  based  upon 
committee  recommendations,  to 
increase  or  decrease  the  number  of 
weeks  that  undershipments  may  be 
earned  forward  as  experience  is  gained 
in  the  administration  of  these 
provisiooa.  In  the  absence  of  such 
recommendation,  the  period  for  carrying 
forward  undershipments  will  be  two 
weeks. 

Briefs  filed  by  LAC  and  Sunkist 
supported  carrying  forward 
undershipments  of  allotment  for  the  next 
two  succeeding  weeks  as  a  means  of 
increasing  flexibility  in  marketing  the 
crop. 

(10)  Basically,  handlers'  prorate  bases 
are  computed  under  the  order  on  the 
basis  of  the  quantity  of  lemons  picked 
and  delivered  to  the  handler.  The 
quantity  so  picked  and  dehvered  is 
divided  by  the  specified  number  of 
weeks  in  the  handler's  prorate  base 
period  to  arrive  at  the  handler's  average 
weekly  picks  for  the  period.  The  number 
of  weeks  in  the  prorate  base  periods  for 
the  districts,  as  specified  in  9  910.153(g) 
of  the  rales  and  regulations,  are  District 
1 — 6  weeks:  District  2 — 12  weeks:  and 
District  3—4  weeks.  In  order  to  update 
tke  order  to  reflect  the  current  prorate 
base  periods  for  the  districts,  i  lS0.53(e) 
should  be  revised  and  i  9iai53(g) 
should  then  be  removed  from  the  rules 
and  regulations. 

Any  handler  of  lemons  produced  in 
any  (^strict  under  production  or 
marketing  conditiona  sobstantialiy 
different  from  those  generally  prevailing 
in  that  district  may  apply  for  a  different 


prorate  base  period  than  that  specified 
for  the  district.  As  specified  in 
§  910.153(h),  the  number  of  weeks  in  a 
different  prorate  base  that  a  handler 
may  apply  for  may  not  be  leas  than  4 
weeks  nor  more  than  12  weeks.  A 
change  in  §  910.53(g]  is  necessary  to 
conform  to  this  range  of  prorate  base 
periods  available  to  handlers. 

A  handler's  prorate  base  represents 
the  ratio  between  the  handler's  average 
weekly  picks  and  the  total  of  all 
handler's  average  weekly  picks.  A 
handlers  allotment  is  the  quantity  of 
lemons  which  may  be  handled  by  a 
handler  during  a  particular  regulation 
period,  and  equals  the  product  of  the 
handler's  prorate  base  and  the  quantity 
of  lemons  fixed  by  the  Secretary  as  the 
quantity  of  lemons  which  may  be 
handled  diuing  such  period 

Section  910.53(i)  of  the  order  currendy 
prescribes  the  method  of  adjustment  of 
prorate  base  by  open  certification. 
These  provisions  became  effective  when 
the  order  was  amended  on  November  5, 
1982.  The  Secretary's  Decisioa  with 
respect  to  the  1982  amendment  of  the 
order  indicated  that  a  review  of  open 
certification  procedures  should  be 
undertaken.  The  record  indicates  that 
based  on  the  experiences  of  the  1982-63 
lemon  season,  open  certification 
provisions  should  be  continued,  except 
for  the  recommended  modifications,  as 
hereinafter  set  forth. 

As  currently  provided,  the  quantity  of 
lemons  which  may  be  certified  for  a 
handler  in  each  certification  credit 
period  may  not  exceed  25  percent  of  the 
total  estimated  tree  crop  controlled  by 
the  handler.  This  provision  should  be 
amended  to  provide  that  the  amount  of 
certification  in  each  certification  credit 
f>eriod  shall  be  not  more  than  2.5  percent 
per  week  of  the  total  estimated  tree  crop 
controlled  by  the  handler.  Specification 
of  such  percentage  adjustment  is 
necessary  to  establish  the  maximum 
amount  of  lemoos  which  may  be 
certified  during  any  particular  week. 
Handlers  tend  to  schedule  and  adjust 
harvesting  operations  on  a  weekly  basis. 
A  limitation  on  the  maximum  weekly 
amount  of  lemons  which  may  be 
certified  should  maintain  handler  equity 
and  prevent  distortion  in  normal 
harvesting  and  marketing  patterns.  The 
specified  percentage  adjustment  should 
apply  to  all  handlers  in  all  districts.  The 
order  should  continue  to  provide  that 
the  quantity  of  l^iMms  certified  shall  be 
credited  to  the  handlers'  average  weekly 
picks  in  equal  weekly  amounts  over  the 
number  of  weeks  in  the  credit  period. 

It  was  proposed  in  the  notice  of 
hearing  that  the  certification  procedure 
specify  that  a  mtntmywi  percentage  of 
certified  lit  oil  ba  imrhthA  in  prorate 


bases.  The  percentage  proposed  was 
one  percent  per  week  of  the  total 
estimated  tree  estimated  tree  crop 
controlled  by  the  haitdler.  Proponent 
witnesses  opposed  the  proposed 
minimum  percentage  at  this  time 
because  it  may  operate  to  the 
disadvantage  of  some  handlers  by 
restricting  certification  credits.  It  was 
proposed,  as  a  modification,  that  a 
provision  be  included  in  the  order  to 
establish  a  minimum  weekly  quantity  of 
lemons  for  certification  by 
recommendation  of  the  committee  and 
approval  by  the  Secretary.  This  would 
allow  the  necessary  flexibility  to  make 
such  a  change  if  future  conditions 
warrent. 

Section  §  910.53(e)  should  be  amended 
to  define  the  certification  credit  period 
by  district  (i.e.  the  time  period  over 
which  certification  adjustments  are 
applied)  in  recognition  of  the  differences 
between  the  prorate  districts  in 
production  and  marketing  conditions. 
The  certification  credit  periods  for 
Ehstricts  1  and  3  should  not  be  less  than 
5  weeks  nor  more  than  10  weeks 
commencing  with  the  week  the 
adjustment  is  approved  by  the 
committee.  Certification  adjustments  in 
District  2  should  be  applied  over  a 
period  of  not  less  than  5  weeks  nor  more 
than  13  weeks  commending  with  the 
week  the  adjustment  is  approved  by  the 
committee.  "These  periods  should  afford 
handlers  full  opportunity  to  avail 
themselves  of  certification  credits 
depending  on  their  own  particular 
harvesting  and  marketing  situations. 

The  order  currently  authorizes  the 
committee  to  recommend,  and  the 
Secretary  to  approve,  rules  and 
regulations  to  effectuate  the  provisions 
relative  to  certification.  The  scope  of 
this  rulemaking  authority  should  be 
expanded  to  include  adjustments  in  the 
various  time  periods  and  percentages 
set  forth  therein.  Changes  in  economic 
and  marketing  conditions  may  dictate 
need  for  revisioa  of  open  certification 
procedures.  The  order  should  provide 
the  necessary  flexibility  to  make  such 
revisions  more  expeditiously,  and 
without  having  to  incur  the  costs  of  an 
additional  formal  rulemaking  procedure. 
Section  9ia53(f)(l]  of  the  order  should 
be  amended  to  increase  the  percentage 
of  upward  adjustment  of  average 
weekly  picks  of  any  District  1  and  3 
handler  from  no  more  than  50  percent  to 
100  percent.  The  100  percent  upward 
adjustment  factor  has  been  an  option 
available  to  such  handlers  each  season 
since  January  1, 1979.  under 
administrative  rules  and  regulationa 
issued  pursuant  to  the  order.  Provision 
for  100  percent  upward  adjustment  i« 
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currently  prescribed  in  §  910.153(e)(3)  of 
the  rules  and  regulations.  Such 
adjustment  has  achieved  the  desired 
flexibihty  in  handler  operations  and 
should  continue  to  be  available  to 
handlers  at  their  option.  Handlers  in 
districts  1  and  3  may  request  and  be 
granted  an  upward  adjustment  in  their 
average  weekly  pick  to  accelerate  their 
receipt  of  allotment  during  the  first  half 
of  their  season,  subject  to  payback 
during  the  last  half  of  their  season. 
Repayment  of  upward  adjustments  is 
normally  affected  by  subtracting  from 
the  handler's  average  weekly  picks  the 
quantity  of  upward  adjustments 
previously  taken.  The  order  authorizes 
other  means  of  satisfying  repayment  of 
such  obligations  as  may  be 
recommended  by  the  committee  and 
approved  by  the  Secretary.  One  such 
method  allows  handlers  to  repay 
upward  adjustments  by  certification  of 
an  equal  quantity  of  lemons  on  the  trees 
when  specified  conditions  are  met.  The 
order  should  be  amended  to  clarify  this 
optional  method  of  repayment  of 
upward  adjustments.  In  effect,  this 
provision  allows  use  of  average  weekly 
pick  credits  to  repay  upward 
adjustments,  and  the  order  should  so 
provide.  The  order  should  also  be 
amended  to  provide  that  the  obligations 
to  repay  upward  adjustments  by 
deductions  from  average  weekly  pick 
credits  shall  not  carry  over  to  the 
following  season  as  certification  credits 
are  based  on  the  then  current  crop. 

Section  910.53(f)(2)  should  be  revised 
to  change  from  8  successive  weeks  to  4 
successive  weeks  the  minimum  time 
which  a  District  2  handler  must  have 
ceased  picking  lemons  to  become 
eligible  to  apply  for  a  new  prorate  base 
period.  The  amendment  conforms  with 
rules  and  regulations  under  the  order 
which  were  changed  to  add  flexibility 
for  District  2  handlers  whose  picks  are 
interrupted  because  of  weather  or  for 
other  reasons.  In  addition,  it  was 
testified  that  handlers  of  lemons 
produced  in  Districts  1  and  3  may  be 
faced  with  similar  problems  i.e.  weather 
and  other  conditions  which  interrupt 
harvesting.  Handlers  in  Districts  1  and  3 
shodd  be  permitted,  under  such 
circumstances,  to  apply  for  a  new 
prorate  base  period  after  picks  are 
interrupted  for  a  period  of  4  successive 
weeks  or  more  and,  if  desired,  for 
accelerated  averaging  of  weekly  picks 
and  for  the  option  of  either  upward 
adjustments  or  open  certification.  This 
provision  should  be  implemented  by  a 
recommendation  of  the  committee. 

Much  of  the  testimony  in  opposition  to 
the  recommended  amendment  was 
directed  against  the  prorate  concept  in 


general  and  alleged  discrimination 
against  handlers  of  lemons  grown  in 
different  districts  in  particular. 

One  proposal  was  made  to  compute  a 
handler's  prorate  base  on  the  basis  of 
lemons  removed  from  production.  The 
specific  proposal  would  provide  for 
crediting  a  handler's  base  on  the  basis 
of  average  production  from  lemon 
acreage  removed  from  production  or 
grafted  to  other  citrus  during  a  prior  3- 
year  period.  The  stated  purpose  of  the 
credit  is  to  encourage  the  orderly 
removal  of  bearing  lemon  acreage  in 
Districts  1  and  3  and  the  deseri  areas  of 
District  2.  Testimony  indicated  that 
increased  bearing  acreage  and  yield  in 
these  areas  have  resulted  in 
oversupplies  of  lemons  during  the  winter 
months  and  an  incentive  should  be 
provided  to  reduce  excess  bearing 
acreage.  The  proposal  would  be 
administered  under  rules  and 
regulations. 

Under  the  proposal,  the  credit  would 
be  applied  on  the  same  basis  as  the  on- 
tree  certification  program.  However,  the 
certification  program  provides  for 
adjustments  to  a  handler's  prorate  base 
by  certifying  lemons  which  are  available 
for  harvest  and  shipment,  while  the 
proposed  creating  procedure  would  take 
into  account  lemons  removed  from 
production.  The  act  provides  for 
allocating  allotments  to  handlers 
through  a  uniform  rule  based  upon  the 
amounts  which  each  handler  has 
available  for  current  shipment,  or  upon 
the  amounts  shipped  by  each  handler  in 
a  representative  prior  period,  or  both. 
The  proposal  is  not  consistent  with  the 
act  and  is  therefore  denied. 

Alternative  proposals  were  made  to 
eliminate  the  current  pick  system  as  a 
basis  for  determining  handler  prorate 
and  base  allotment  on  tree  crop  or  the 
supply  available  for  marketing. 
Testimony  in  support  of  these  proposals 
was  sketchy  and  incomplete,  and  failed 
to  demonstrate  how  the  proposals 
would  improve  the  effectiveness  of  the 
order.  Therefore,  these  proposals  are  not 
adopted. 

(11)  The  order  should  not  be  amended 
to  include  lemon  shipments  to  Japan 
under  prorate  regulation.  The  record 
indicates  that  Japan  is  a  major  export 
market  for  California-Arizona  lemons. 
Lemon  exports  to  Japan  generally  occur 
throughout  the  year.  Witnesses  in 
support  of  this  proposal  indicated  that 
proration  of  export  shipments  to  Japan 
is  desirable  to  mitigate  seasonal 
fluctuations  in  supplies  and  prices  of 
U.S.  lemons  in  Japan  and  assure 
shipments  of  the  better  grades  and  sizes 
of  lemons  which  that  market  requires. 


There  are  about  50  major  Japanese 
importers  of  U.S.  lemons.  The  record 
indicates  that  the  occurrence  of 
excessively  large  volumes  or  relative 
shortages  of  lemons  in  the  Japanese 
market  tends  to  be  the  result  of  the 
purchasing  decisions  of  these  importers 
and  the  periodic  lack  of  availability  of 
lemons  of  the  preferred  grades  and 
sizes.  The  proposal  to  provide  authority 
to  prorate  shipments  to  Japan  would  not 
necessarily  correct  the  problem  of 
fluctuating  levels  of  lemon  exports  to 
Japan  or  assure  uniform  quality  in 
export  shipments.  It  would,  however, 
substantially  increase  the  regulatory 
burden  on  handlers. 

A  separate  proposal  was  made  to 
include  all  exports  of  lemons  under 
regulation  to  assure  shipment  of  lemons 
appropriate  to  demand  in  foreign 
markets. 

Currently,  export  shipments,  except  to 
Canada  (which  is  considered  part  of  the 
domestic  market)  are  not  subject  to 
regulation  under  the  order.  Handlers 
should  be  pro\ided  wide  latitude  in 
developing  and  expanding  export 
markets  for  lemons  and  no  provision 
should  be  added  to  the  marketing  order 
which  would  inhibit  this  activity. 

Opponent  witnesses  indicated  that  the 
industry  is  seeking  to  minimize 
regulation  under  the  program  and  efforts 
should  be  made  to  expand  export 
markets.  These  witnesses  strongly 
opposed  the  proposed  amendment  as 
being  inconsistent  with  these  objectives. 
Other  witnesses  indicated  that 
compliance  with  the  proposal  to  include 
exports  under  prorate  could  be  difficult 
and  expensive  and  would  impose 
unnecessary  barriers  to  foreign  trade. 

The  LAC  and  Sunkist  filed  briefs 
opposed  to  including  Japan  under 
prorate  on  the  basis  that  the  record 
indicates  that  such  a  proposal  is 
unworkable,  could  reduce  the  total 
volume  of  lemons  shipped  to  Japan  from 
the  United  States,  and  could  allow 
competing  lemon-producing  countries  an 
opportunity  to  make  inroads  into  that 
market. 

Based  on  the  foregoing  reasons,  these 
proposals  are  not  adopted. 

(12)  Section  910.33  of  the  order  should 
be  amended  to  authorize  the  committee 
to  participate  in  market  promotion 
projects  for  lemons,  including  paid 
advertising.  The  expenses  of  such 
projects  should  be  paid  from  funds 
collected  pursuant  to  §  910.41.  Record 
evidence  shows  support  for  types  of 
advertising  which  would  increase 
consumer  demand,  or  which  would 
result  in  increased  per  capita 
consumption  of  lemons.  Many 
individuals  favored  generic  advertising 
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of  lemons  under  tli«  coordination  of  the 
coiBfluttee.  SbcJi  advertising  couid  be 
directed  at  coaaanen,  wfaoiesakrs.  the 
food  service  iadmtry  or  otiwr  market 
segments.  Some  witnesses  test^ed  that 
such  a  prognuB  should  be  mandatoiy; 
while  BMMt  Mt  that  the  committee 
should  be  able  to  conduct  studies  to 
determine  the  potential  effectiveness 
and  costs  of  any  such  program.  One 
witness  testified  that  the  costs 
associated  with  a  successful  advertising 
program  would  be  too  burdensome  to 
producers.  However,  the  committee 
wottkl  be  expected  to  be  judicious  in  the 
expenditure  of  such  fumls  and  not  likely 
to  incur  costs  without  an  anticipated 
gain  for  producers.  Nor  would  the 
committee  be  expected  to  engage  in  a 
massive  and  expensive  nationwide 
advertising  campaign  without  first 
testing  smaller  or  regional  markets  to 
determine  the  efficacy  of  such  types  of 
advertising.  In  addition,  expenditures  of 
funds  for  a  generic  advertising  project 
would  require  the  approval  of  the 
Secretary.  Funds  to  cover  the  expenses 
of  such  programs  would  come  from 
collections  pursuant  to  §  910.41. 

in  that  regard,  the  committee  should 
be  authorized  to  estabhsh  separate 
assessment  rates  for  administrative 
functions  and  market  promotion  projects 
conducted  pursuant  to  §  9ia33.  Such 
assessment  rates  would  be 
recommended  by  the  committee  for 
approval  by  the  Secretary. 

In  some  cases,  handlers  may  fmd  the 
costs  of  a  generic  advertising  program 
too  btudensome  or  may  feel  that  such  a 
program  would  not  be  beneficial  to  their 
operation.  In  recognition  of  this,  5  910.41 
should  also  be  amended  to  provide  that 
individual  handlers  may  request  a 
refund  of  a  portion  of  assessments  for 
promotion  and  advertising.  The 
committee  should  prescribe  rules  and 
regulations,  subject  to  the  approval  of 
the  Secretary,  to  develop  procedures 
and  forms  by  %vhich  handlers  may 
request  such  refunds,  dates  by  which 
such  requests  from  handlers  must  be 
received  by  the  committee,  the 
percentage  of  such  an  assessment  w,  i  ich 
would  be  available  for  refund  and  toe 
manner  in  which  and  dates  by  which 
such  refunds  shall  be  made  to  handlers. 
In  recommending  the  market  promotion 
assessment  rate  and  the  percentage  of 
such  an  assessment  which  would  be 
available  for  refund,  the  committee 
should  carefully  consider  industry 
sentiment  for  an  advertising  and 
promotion  program,  the  desires  of 
handlers  to  participate  in  such  a 
program,  and  the  minimum  level  of 
funds  necessary  for  the  conduct  of  a 
viable  market  promotion  and 


advertiataf  project  In  order  to  provide 
such  a  miirimyi  level  of  fonding.  the 
committee  shooM  not  recoflsmend  a 
percentase  available  for  refaiad  greater 
than  90  percent  Any  assessment 
authorixied  under  I  9KI.41  would  be 
applicable  to  aU  leeieas  shipped  during 
the  fiscal  year,  subject  to  authorized 
refunds. 

In  order  to  provide  few  coRtimiity  ia 
the  conduct  of  year  to  3re«r  marketing 
pronotioo  projects  or  to  allow  for  at 
least  mioimal  participatioB  in  such 
projects,  the  committee  should  be 
authorized  to  carry  over  into  a  market 
promotioa  reserve,  unexpended  funds 
collected  for  the  purposes  of  promotion 
and  advertising.  Such  a  reserve  would 
be  separate  from  the  operational  reserve 
established  under  {  910.42,  and  funds 
from  the  operational  reserve  shall  not  be 
expended  for  the  purposes  of  market 
promotion  or  paid  advertising.  Fimds  in 
a  market  promotion  reserve  could  be 
utilized  in  years  when  there  is  no  such 
assessment  or  when  assessment  income 
is  inadequate  to  finance  market 
promotion  projects.  Funds  not  retained 
in  such  a  reserve  would,  to  the  extent 
practicable,  be  returned  to  handlers  in 
proportion  to  the  amounts  collected 
from  such  handlers  for  promotion  and 
advertising.  Since  a  market  promotion 
reserve  should  not  be  excessive,  and  to 
prevent  such  a  reserve  from  becoming 
unduly  burdensome  on  handlers,  it 
would  be  reasonable  to  limit  such  a 
reserve  to  approximately  one-half  of  one 
year's  expenses  for  promotion  and 
advertising. 

Several  producers  who  were  members 
of  Sunkist  Growers.  Inc.,  supported 
generic  advertising  only  if  the  Sunkist 
organization  received  a  brand  cretiit 
offset  for  assessents  for  generic 
advertisHig.  However,  such  brand  credit 
authority  does  not  currently  exist  in  the 
act.  Further.  Sunkist's  Growers  would  be 
expected  to  reap  the  benefits  of  generic 
advertising  on  an  equal  basis  with  other 
growers,  as  well  as  receiving  further 
benefits  from  advertisements  under  the 
Sunkist  labeL 

One  witness  proposed  an  advertising 
program  for  products  of  fruit  This  also 
is  not  currently  authorized  by  the  act, 
nor  would  it  be  equitable  for  handlers  of 
fresh  lemons  to  be  the  source  of 
revenues  for  the  advertising  of  products 
fruit 

Briefs  filed  by  Sunkist  and  the  LAC 
opposed  including  authority  for  generic 
advertising  in  the  order,  especially  if 
such  advertising  were  made  mandatory. 
The  major  argument  presented  was  the 
possible  high  costs  of  such  a  program 
during  a  period  when  producer  returns 
are  extremely  low.  However,  the 


authority  for  conducting  generic 
advertising  is  permiesiv*  and  not 
mandatory.  Jt  would  require  a  ma^jority 
vote  of  the  committee  to  conduct  studies 
on  how  to  best  hnplement  such  a 
program.  The  likeKhood  of  the 
committee  taking  an  action  which  has 
the  prospects  of  further  lowering 
producer  returns,  and  having  such 
action  approved  by  the  Secretary,  is 
extremely  low.  Addttionally,  individua} 
handlers  would  have  the  right  to  request 
a  refund  of  a  portion  of  their  assessment 
for  such  a  program,  furtfter  reducing  any 
burden  associated  with  such 
advertising.  For  these  reasons  and  those 
stated  in  this  material  issue  the 
arguments  against  authority  for  a 
generic  advertising  program  are  denied. 

Briefs  filed  by  Cole  et  al.,  and  the  SBA 
support  the  inchision  of  authority  for 
generic  advertising  in  order  to  obtain  the 
benefits  discussed  in  this  material  issue. 

(13J  The  Department's  Guidelines  for 
Fruit,  Vegetable  4  Specialty  Crop 
Marketing  Orders  specify  tibat  all 
committees'  memberships  should  be 
limited  in  tenure.  Accordingly,  at  the 
Oakview  session  of  the  hearing,  the 
committee  proposed  that  members  be 
precluded  from  serving  on  the 
committee  for  more  than  5  ctmsecutive 
2-year  terms  of  office.  The  committee 
subsequently  modified  this  requirement 
to  3  consecutive  2-year  terms  of  office. 
However,  any  person  who  had  served  3 
such  terms  would  be  eligible  to  again 
serve  as  a  member  after  such  person 
had  been  off  the  committee,  as  member, 
for  1  term  (2  years).  Another  proposal 
was  to  limit  tenure  to  a  single  3-yeer 
term,  with  a  member  becoming  eligible 
to  serve  again  after  being  off  the 
committee  for  one  year.  Any  Hmitation 
in  tenure  is  intended  to  cause  a  higher 
number  of  individuals  to  serve  on  the 
committee.  This  is  designed  to  bring 
new  ideas  and  perspectives  to 
committee  deliberations. 

The  committee  should  have  the 
benefit  of  a  membership  which  has 
extensive  experience.  As  a  general  rule, 
it  takes  a  period  of  time  for  a  new 
member  to  fully  understand  the 
operation  of  the  marketing  order.  The 
hearing  record  clearly  demonstrates  the 
advisability  and  desirability  of  limiting 
tenure.  However,  a  limitation  of  3  years 
may  not  permit  an  individual  sufficient 
time  to  become  fully  effective  as  a 
committee  member.  A  limitation  of  6 
years  should  effect  the  desired  change 
toward  greater  participation  on  the 
committee.  Therefore,  §  910.21  of  the 
order  would  be  amended  to  provide  that 
tenure  should  be  limited  to  3 
consecutive  2-year  terms  of  office.  This 
requirement  would  not  apply  to 
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alternate  or  additional  alternate 
members  of  the  committee  since  such 
alternates  seldom  attend  in  place  of 
their  respective  members  for  significant 
periods  of  time.  Additionally,  such 
alternate  members  often  subsequently 
become  members  and  the  time  spent  as 
an  alternate  can  be  valuable  experience. 
The  tenure  requirement  would  be 
retroactive  to  July  31, 1980.  Hearing 
evidence  indicates  that  turnover  on  the 
committee  has  occurred  regularly  and 
the  proposed  requirement  should  not  be 
burdensome. 

(14)  One  witness  proposed  at  the 
hearing  that  the  terms  of  office  of 
committee  members  should  be  staggered 
in  order  to  help  maintain  continuity  and 
experience  on  the  committee,  while 
regularly  adding  new  members. 
Additionally,  the  committee  proposed 
that  the  implementation  of  tenure 
requirements  be  staggered  and  that  it  be 
authorized  to  prescribe  rules  and 
regulations  to  effectuate  the  change 
from  consecutive  terms  of  office  to 
staggered  terms  of  office.  This  could 
result  in  a  staggered  committee  in  terms 
of  length  of  tenure.  However,  as  stated 
in  material  issue  13,  the  tenure 
requirement  would  be  retroactive  to  July 
31, 1980. 

Accordingly,  the  members  of  the 
committee  should  be  divided  into  odd 
and  even-numbered  year  groups,  and  an 
equitable  apportionment  made  based  on 
the  current  make-up  of  the  committee. 
Should  producer  affiliations  change  in 
the  future,  requiring  reallocation  of 
membership  on  the  committee,  the 
committee  would  be  authorized  to 
recommend  such  changes  in  rules  and 
regulations  for  approval  by  the 
Secretary  as  would  maintain  an 
equitable  number  of  experienced 
growers  from  each  district  and 
experienced  handlers  from  each 
marketing  affiliation  on  the  committee, 
insofar  as  practicable. 

Therefore,  §  910.21  should  be 
amended  to  provide  that  6  of  the 
committee  members  and  their  alternates 
shall  be  nominated  in  even-numbered 
years  and  6  members  and  their 
alternates  shall  be  nominated  in  odd- 
numbered  years.  To  effectuate  this 
change,  nominations  in  1986  should 
select  one  half  of  the  committee 
membership  for  a  1-year  term  of  office 
and  the  remaining  membership  for  a  2- 
year  term  of  office.  For  those  individuals 
who  serve  a  1-year  term  of  office,  such 
term  of  office  would  not  apply  to  tenure 
requirements. 

The  committee  members  and  their 
respective  alternates  should  be 
nominated  based  on  the  following  table: 


Affiliation 

2-ye«lenn 

1-yeer  Mrm 

Cooperative  with 
moralt««iSO 
percent. 

Other 

1  Oislricti 
Grower.. 

1  DislnctZ 
Growers.. 

1  Handtor. .._... 

1  Han(»er_ 

1  Oii«ricl2 
Growers. 

1  Dislnci  3 

Growers. 

1  Hwider. 

1  District  2 

•ndependenla 

1  Ovtrici  2  Grower 
1  District  3  Grower 

Grower 
1  Oistnc12 

Grower. 
1  HarKfer. 

The  committee  nominated  in  1986 
should  nominate  the  public  member  and 
alternate  who  would  serve  a  2-year  term 
of  office.  All  nominations  subsequent  to 
the  1986  nominations  would  be  for  2- 
year  terms  of  office. 

The  order  should  also  be  amended  to 
bring  the  provisions  in  §§  910.20(b]  and 
910.22  relating  to  nomination  of  grower 
members  by  prorate  district  and 
marketing  group  into  conformity  with 
the  provisions  in  §  910.120  of  the 
administrative  rules  and  regulations. 
Section  910.120  changed  committee 
representation  on  the  basis  of  the 
proportionate  amounts  of  lemons 
handled  by  the  respective  marketing 
groups  and  production  within  each 
district,  and  such  apportionment  of 
members  is  currently  appropriate. 

(15)  It  was  proposed  by  one  witness 
that  committee  nominations  be 
conducted  by  mail  balloting.  While  this 
procedure  seems  unnecessary  for 
cooperative  association  positions  on  the 
committee  (since  such  nominations 
normally  come  from  resolutions  of  the 
Board  of  Directors  of  the  individual 
cooperative  association],  mail  balloting 
should  encourage  greater  participation 
in  the  nominating  process  for  members 
in  the  independent  category. 
Accordingly,  the  committee  should 
prepare  and  submit  proposed  rules  and 
regulations  with  respect  to  mail 
balloting  procedures  for  approval  by  the 
Secretary.  Such  procedures  should  be 
developed  as  soon  as  prssible  and 
recommended  to  the  Secretary  for 
approval  through  rules  published  in  the 
Federal  Register.  Such  procedures 
should  address:  eligibility  requirements 
for  nomination;  location  and  numbers  of 
nomination  meetings  to  be  held; 
methods  for  conducting  such  mailings; 
methods  of  developing  slates  of 
candidates  for  producer  approval;  the 
means  of  announcing  nominations  to  the 
industry;  criteria  for  the  selection  of 
nominees;  dates  by  which  such  mail 
balloting  nomination  procedures  will  be 
conducted  and;  other  information 
deemed  necessary  by  the  committee.  In 
this  regard,  the  committee  is  authorized 
and  expected  to  develop  and  maintain 
accurate  grower  lists  in  accordance  with 
recommended  amendments  in  reporting 


and  recordkeeping  provisions  discussed 
in  material  issue  26. 

(16)  Currently,  each  grower  and 
handler  member  has  an  alternate  and 
each  grower  member  has  an  additional 
alternate.  Some  handler  members  and 
alternates  on  the  committee  are 
involved  in  marketing  lemons  m  both 
domestic  and  foreign  maricets,  and  also 
serve  as  members  and  alternates  on 
other  mariceting  order  administrative 
committees.  For  these  reasons,  both  the 
handler  member  and  alternate  member 
may  occasionally  be  unable  to  attend 
committee  meetings.  The  provision  of  an 
additional  alternate  for  each  handler 
member  to  serve  in  place  of  an  absent 
handler  member  and  alternate  member 
should  assure  full  industry 
representation  and  participation  at 
committee  meetings.  Such  a  provision  is 
currently  in  effect  for  additional 
alternate  producer  members.  This 
provision  has  ensured  adequate 
participation  by  producers  at  committee 
meetings.  Consequently,  the  order 
should  be  amended  to  establish 
additional  alternate  handler  members. 

(17)  In  addition  to  the  8  grower 
members  and  4  handler  members  on  the 
committee,  the  order  currently  provides 
for  a  nonindustry  member  who  is  not  a 
grower  or  handler,  or  an  employee, 
agent,  or  representative  of  a  grower  or 
handler.  The  order  should  be  amended 
to  redesignate  such  nonindustry  member 
as  the  public  member  to  reflect  the 
character  of  such  member's  position. 
There  should  also  be  an  alternate  public 
member.  The  public  member  should 
assure  that  consumer  interests  are  taken 
into  consideration  in  the  deliberations  of 
the  committee  and  it  is  expected  that  the 
public  member  would  vote  on  issues 
before  the  committee  in  the  same 
manner  as  producer  or  handler 
members.  The  public  member  and 
alternate  should  possess  specific 
qualiflcations  to  fulfill  their  duties  under 
the  order.  They  should  have  no  financial 
interest  in  or  be  associated  with 
production,  processing,  financing,  or 
marketing  (excpet  as  consumers)  of 
lemons.  They  should  be  able  to  devote 
sufficient  time  and  express  a  willingness 
to  attend  committee  activities  regularly. 
Public  members  and  alternates  should 
be  residents  of  the  production  area. 
Other  witnesses  suggested  that  2  or 
more  public  members  would  be  more 
beneficial.  However,  there  is  no 
evidence  that  1  such  member  can  not 
adequately  express  the  views  of  the 
public.  Therefore,  the  proposals  for  more 
than  1  public  member  are  denied. 

Section  910.22  should  also  be 
amended  to  provide  for  nomination  of 
the  public  member  by  a  concurring  vote 


31862 Federal  Register  /  Vol.  50.  No.  152  /  Wednesday.  August  7,  1985  /  Proposed  Rules 


of  7  members  of  the  committee.  This  is 
the  requirement  now  speciHed  for 
nomination  of  the  nonindustry  member 
and  would  be  an  appropriate  basis  of 
nomination  oLthe  pubhc  member. 

(18)  The  2-year  term  of  office  of 
committee  members  should  be  changed 
from  beginning  on  August  1  and  ending 
on  July  31  of  each  even-numbered  year 
to  a  2-year  term  beginning  on  September 
1  and  ending  on  August  31  of  each  even 
or  odd-numbered  year,  depending  on 
which  year  the  members  were 
nominated.  This  change  would  enable 
the  committee  members  and  their 
alternates  to  organize  and  begin 
meetings  coincident  with  the  start  of  the 
fiscal  year  and  aid  in  the  development 
of  the  marketing  policy  and  budgetary 
information  for  the  ensuing  fiscal  year. 

(19)  Other  witnesses  testified  to  the 
need  of  having  a  committee  composed 
solely  of  producers  and  public  members. 
Such  proposals  would  have  constituted 
committees  ranging  in  size  from  11 
memers  to  a  number  conceiveably  as 
high  as  63  members.  Testimony  in  favor 
of  these  proposals  did  not  adequately 
demonstrate  the  need  to  exclude 
handlers  from  the  committee,  nor  did 
they  fully  explain  how  growers  would 
obtain  or  interpret  the  marketing 
information  currently  reviewed  by  such 
handler  members.  Several  witnesses 
testified  to  the  need  to  continue  to  fully 
utilize  the  expertise  of  the  handler 
segment  of  the  industry  and  that  such 
utilization  was  best  accomplished  by 
having  handler  members  on  the 
committee.  Consequently,  proposals  to 
restrict  the  committee  membership  to 
producers  and  public  members  are 
denied.  In  addition,  other  changes 
relative  to  procedures  for  nominations, 
committee  procedures,  and  voting  and 
quorum  requirements  are  denied  since 
they  relied  on  the  adoption  of  the 
proposed  reorganzied  committees. 

The  briefs  filed  by  LAC  and  Sunkist 
opposed  such  reorganzed  committees 
and  the  concommitent  changes  in 
nominations,  committee  procedures,  and 
voting  and  quorum  requirements.  Such 
proposals  were  argued  to  be  vague  and 
unworkable,  while  one  proposal  failed 
to  provide  for  alternate  members. 

(20)  The  order  should  be  amended  to 
add  a  new  $  910.16  authorizing  the 
committee  to  appoint  consumer  affairs 
advisors  and  to  define  the  duties  and 
compensation  for  such  individuals.  Such 
consumer  affairs  advisors  could  be 
employed  by  the  committee  for  special 
projects  or  as  long-term  advisors  to  the 
committee.  Such  advisors  could 
contribute  to  market  research  and 
development  projects  or  studies  of 
consumer  buying  patterns  and 
marketing  techniques.  Clearly, 


utilization  of  such  advisors  could  be 
beneficial  to  the  administration  of  the 
order.  The  committee  should  be  allowed 
to  determine  the  duties  and  degree  or 
amount  of  compensation  of  such 
advisors  as  the  need  for  their  input  is 
identified.  This  would  allow  the 
committee  to  respond  to  situations  on  an 
individual  basis. 

(21)  The  order  now  provides  that 
committee  members,  and  their 
respective  alternates  when  acting  as 
members,  or  when  in  attendance  at 
committee  meetings  pursuant  to 
committee  authorization,  shall  be 
reimbured  for  expenses  necessarily 
incurred  by  them  in  the  performance  of 
their  duties  and  in  the  exercise  of  their 
powers,  and  shall  receive  compensation 
at  a  rate  to  be  determined  by  the 
committee.  Such  rate  shall  not  exceed 
$25  for  each  day.  or  portion  thereof, 
spent  in  attending  meetings  of  the 
committee. 

The  notice  of  hearing  contained  a 
proposal  to  increase  the  compensation 
rate  to  an  amount  not  exceeding  $100  for 
each  day.  or  portion  thereof,  spent  in 
attending  meetings  of  the  committee  in 
the  performance  of  their  duties  and  the 
exercise  of  their  powers.  The  increase  in 
compensation  would  recognize  the 
general  inflationary  trend  in  costs  which 
have  occurred  since  the  $25  rate  was 
established  in  1970.  The  order  should 
allow  the  Secretary  to  establish, 
pursuant  to  recommendation  of  the 
committee,  the  authorized  compensation 
by  issuance  of  administrative 
regulations.  Testimony  at  the  hearing 
indicated  that  at  the  present  time 
compensation  of  $50  per  day  would  be 
adequate,  and  that  amount  should  be 
established  by  issuance  of  rules  and 
regulations  under  the  order.  Various 
proposals  to  change  the  daily 
compensation  rate  ranged  from  $50  to 
$250.  The  record  indicates  that  a  rate  of 
$250  per  day  would  prohibitively 
increase  committee  expenses. 
Accordingly,  §  910.29  should  be 
amended  to  increase  the  maximum 
amount  of  compensation  to  $100  per 
day. 

(22)  The  order  should  be  amended  to 
include  authority  for  establishing  a  late 
payment  charge  on  unpaid  handler 
assessments.  This  is  designed  to 
encourage  prompt  payment  of 
assessments  by  handlers.  The  record 
indicates  that  there  is  a  trend  toward 
slower  payment  of  assessments  by  some 
handlers,  which  is  unfair  and 
inequitable  to  all  other  handlers  paying 
assessments  on  time. 

Testimony  was  also  presented 
indicating  that  the  amount  of  the  late 
payment  charge,  the  amount  of  time 
elapsed  before  application  of  a  late 


payment  charge,  and  the  details  relating 
thereto  should  be  established  by  the 
issuance  of  rules  and  regulations 
recommended  by  the  committee  and 
approved  by  the  Secretary. 

Testimony  was  presented  in 
opposition  to  the  proposal  on  the  basis 
that  it  does  not  respond  to  USDA 
guidelines  or  tend  to  improve  producer 
returns.  USDA  guidelines  on  marketing 
orders  do  not  specifically  refer  to 
handler  assessments.  Prorata 
assessments  on  handlers  to  finance 
administration  of  the  order  is  provided 
for  under  the  act. 

A  brief  filed  by  Exeter  Orange 
Company.  Inc.  (Exeter)  indicated  that 
since  the  number  of  handlers  who  are 
delinquent  in  payment  of  assessments 
accounts  for  only  a  small  percentage  of 
the  industry,  authority  for  a  late 
payment  charge  is  unnecessary. 
However,  the  record  is  clear  that  the 
failure  of  any  handler  to  pay 
assessments  promptly  can  adversely 
affect  the  operation  of  the  order.  It  was 
also  suggested  that  the  proposal  lacks 
specific  detail,  which  could  lead  to 
discriminatory  enforcement  and 
dissuade  persons  from  filing 
administrative  petitions.  There  were 
questions  raised  at  the  hearing  regarding 
the  amount  of  late  payment  charges  that 
may  be  levied  against  handlers. 
However,  no  specific  amount  was 
mentioned.  Instead,  it  was  testified  that 
it  would  be  more  appropriate  to  specify 
the  detail  implementing  late  payment 
charges  in  administrative  regulations 
after  opportunity  for  public  input.  As 
indicated,  the  record  emphasizes  that 
administrative  regulations  would 
contain  specific  detail  to  implement  late 
payment  charges  and  any  such  charges 
shall  be  uniformly  applied  to  all 
handlers.  The  amendment  would  not 
impair  any  person's  rights  to  initiate 
administrative  remedies.  Therefore,  it  is 
concluded  that  the  provisions  of  the 
order  should  be  amended  as  hereinafter 
set  forth. 

(23)  Several  provisions  in  §  910.59, 
pertaining  to  allotment  loans,  should  be 
amended  to  provide  greater  flexibility 
and  to  facilitate  the  administration  of 
these  provisions.  One  change  affects  the 
terms  of  allotment  loans  and  repayment 
schedules.  Currently,  if  an  allotment 
loan  is  not  repaid  on  the  date  stipulated 
in  the  loan  agreement  between  the 
lending  and  borrowing  handler  then  the 
allotment  is  required  to  be  repaid  as 
soon  as  the  borrowing  handler  has 
allotment  available  for  such  purpose. 
The  record  indicates  that  adverse 
weather  or  labor  problems  may 
temporarily  halt  the  picking  of  lemons. 
Handlers'  earnings  of  allotment  would 
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be  correspondingly  reduced.  The 
requirement  for  complete  repayment  of 
allotment  loans  as  soon  as  allotment 
becomes  available  may  place  the 
handler  in  a  position  of  earning 
allotment  simply  to  repay  loans  with 
ina'dequate  or  no  allotment  to  fill  the 
handler's  own  orders  for  lemons.  This 
would  result  in  an  undue  hardship  on 
handlers.  The  record  indicates  that 
under  these  circumstances  it  may  be 
preferable  to  gradually  offset  the 
handler's  allotment  loan  obligation 
against  allotment  earned  and  take  other 
corrective  actions  to  mitigate  the  impact  " 
on  handlers'  allotment  earnings. 
Accordingly,  the  order  should  authorize 
the  committee  to  determine  the  manner 
and  number  of  weeks  during  which  the 
handler's  allotment  loan  obligation  is  to 
be  repaid.  An  alternative  proposal  was 
made  to  require  allotment  loan 
repayments  before  the  end  of  the 
applicable  season.  However,  as 
indicated,  a  handler  may  be  unable  to 
repay  an  allotment  loan  for  reasons 
beyond  the  handler's  control,  such  as 
interruption  of  harvesting  by  adverse 
weather.  Therefore,  this  proposal  is 
denied. 

There  have  been  instances  when 
handlers  with  outstanding  allotment 
loan  obligations  have  gone  out  of 
business  or  discontinued  operations  in  a 
particular  prorate  district  and  have 
defaulted  on  such  obligations.  Handlers 
plan  their  operations  expecting 
allotment  loans  to  be  repayed.  and  the 
nonpayment  of  such  loans  can  adversely 
affects  handlers'  operations.  In  order  to 
minimize  financial  loss  to  lending 
handlers,  the  order  should  be  amended 
to  authorize  the  committee  to  repay, 
within  defined  limits,  the  allotment  loan 
obligation  of  a  borrowing  handler  who  is 
no  longer  in  business,  or  has  ceased  to 
operate  in  a  prorate  district.  The  order 
should  authorize  the  committee  to  issue 
special  allotments  for  such  purposes 
equal  to  two  and  one-half  percent  of  the 
quantity  which  the  committee  deems 
advisable  to  be  handled  during  a 
particular  period.  This  percentage 
limitation  is  reasonable  and  should 
allow  the  necessary  flexibility  to 
respond  to  industry  needs.  The 
committee  should  have  the  authority  to 
set  a  smaller  percentage  or  provide  for 
no  allotment  for  loan  repayment 
depending  on  market  conditions. 

It  is  contemplated  that  the  committee 
would  notify  the  lending  handler  of  any 
prospective  default  of  an  allotment  loan. 
Such  handler  would  file  an  appropriate 
request  with  the  committee  for 
repayment  of  such  loan.  There  may  be 
occasions  when  the  amount  requested 
for  loan  repayment  exceeds  the  amount 


available.  Under  such  circumstances, 
the  repayments  granted  by  the 
committee  should  be  apportioned  among 
requesting  handlers  so  that  the  amount 
received  by  each  requesting  handler 
bears  the  same  ratio  to  the  total 
repayment  approved  as  each  requesting 
handler's  average  weekly  picks  bears  to 
the  total  of  all  requesting  handlers' 
average  weekly  picks  for  the  prorate 
period.  This  procedure  should  provide 
an  equitable  basis  for  allocation  of  the 
special  allotment.  However,  as 
hereinafter  set  forth,  the  committee 
should  be  authorized  to  recommend  a 
different  method  of  apportionment  of  the 
special  allotment  as  may  be  necessary 
to  promote  equity  among  handlers. 

Section  910.59  provides  that  a  handler 
may  loan  allotment  directly  to  other 
handlers  within  the  same  district  (i.e. 
intradistrict  loans),  or  may  request  the 
committee  to  do  the  same.  This  section 
further  provides  that  a  handler  desiring 
to  loan  allotment  to  handlers  in  another 
district  {i.e.  interdistrict  loans)  shall 
request  the  committee  to  arrange  the 
loan.  On  occasion,  handlers  have 
borrowed  allotment  to  such  an  extent  as 
to  become  unable  to  repay  the  loan.  To 
correct  this  problem,  the  committee  has 
imposed  a  limitation  on  the  amount  of 
allotment  which  handlers  can  borrow  to 
not  more  than  25  percent  of  the 
allotment  which  the  committee 
estimates  the  handler  will  earn  during 
the  period  in  which  the  loan  obligation 
will  be  repaid.  This  has  provided  a 
sound  basis  for  the  committee  to 
determine  whether  a  handler  may 
reasonably  be  able  to  repay  the 
prospective  loan.  The  record  indicates 
that  this  percentage  limitation  should  be 
adopted  and  apply  to  both  intradistrict 
and  interdistrict  loans.  Inclusion  of  such 
limitation  on  borrowing  allotment 
should  provide  a  reasonable  standard  to 
govern  the  action  of  the  committee  and 
i  910.59  should  be  amended  accordingly. 

Section  910.59  should  authorize  the 
committee  to  recommend,  and  the 
Secretary  to  approve,  rules  and 
regulations  to  administer  these 
provisions.  Such  rules  may  provide  for 
modification  of  the  various  amounts, 
time  periods  and  percentages  specified 
in  §  910.59. 

One  witness  opposed  the  changes  to 
§  910.59  and  indicated  that  the 
conclusions  were  not  supported. 
However,  it  is  found  that  the 
recommended  changes  are  supported  in 
the  record. 

(24)  Under  the  order  the  production 
area  is  divided  into  3  districts  to 
recognize  general  differences  in 
proouction,  maturity,  harvesting,  and 
shipping  patterns  among  different 


geographical  areas  within  the 
production  area.  The  testimony 
indicates  that  Monterey  County  was 
originally  included  in  District  1  at  a  time 
when  lemons  were  not  commercially 
produced  in  that  county.  Since  that  time 
about  140  acres  of  lemon  trees  have 
been  planted  in  Monterey  County,  of 
which  about  67  acres  are  currently  in 
production.  It  has  been  found  that  the 
maturity  and  harvesting  practices  of 
lemons  grown  in  Monterey  County  are 
more  similar  to  those  in  District  2  than 
in  District  1.  Lemons  grown  in  District  2 
generally  mature  and  are  harvested 
throughout  the  year,  whereas  District  1 
lemons  mature  and  are  primarily 
harvested  during  the  winter  and  spring 
months.  Furthermore,  inclusion  of 
Monterey  County  in  District  2  would 
facilitate  allotment  loans  between 
handlers  because  of  similar  harvesting 
and  shipping  periods.  Therefore,  the 
order  should  be  amended  to  realign  the 
boundaries  of  Districts  1  and  2,  as 
hereinafter  set  forth. 

(25)  The  order  should  be  amended  to 
require  that  a  referendum  be  held  no 
later  than  May  31. 1989.  and  each  six 
years  thereafter,  to  ascertain  if  growers 
favor  continuation  of  the  order.  The 
record  indicates  that  if  a  referendum 
was  held  on  continuance  of  the  order  at 
some  time  during  any  6-year  period, 
then  the  order  should  provide  that  the 
next  periodic  referendum  should  be  held 
6  years  after  the  latest  referendum. 
Testimony  indicates  that  the 
recommendation  for  the  inclusion  of 
mandatory  referenda  in  the  order 
reflects  a  consensus  of  the  views  of 
growers  in  the  production  area,  althou^ 
different  proposals  were  offered  as  to 
the  interval  between  referenda. 

Testimony  was  presented  by  a  lemon 
grower-handler  that  the  order  be 
amended  to  provide  that  a  mandatory 
continuance  referendum  to  be  held  not 
less  than  every  3  years.  This  witness 
also  proposed  that  the  order  should 
provide  for  a  mandatory  continuance 
referendum  within  120  days  from  the 
date  the  committee  receives  and 
certifies  a  petition  signed  by  at  least  5 
percent  of  the  lemon  growers  requesting 
such  referendum.  However,  the  record 
indicates  that  a  petition  signed  by  5 
percent  of  the  growers  should  not 
mandate  that  ^e  Secretary  hold  a 
continuance  referendum.  Rather,  the 
Department  should  consider  conducting 
a  continuance  referendum  whenever  a 
significant  number  of  the  growers  in  the 
production  area  requested  such  a 
referendum.  Testimony  was  also 
presented  favoring  a  referendum  every  5 
years. 
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Based  upon  the  testimony  and 
evidence  submitted  at  the  hearing 
relative  to  the  matter  of  periodic 
referenda,  the  order  should  be  amended 
to  include  such  a  requirement.  However, 
a  3  or  5  year  interval  between  referenda 
may  be  too  short  a  period,  in  that  the 
level  of  grower  support  for  the  order  has 
not  been  subject  to  dramatic  changes 
over  such  period,  and  in  the  event  some 
dramatic  change  was  to  occur,  the 
committee  would  still  have  the  option  of 
requesting  a  referendum  at  any  time. 
The  initial  referendum  on  continuance  of 
the  order  should  be  held  no  later  than 
May  31. 1989.  This  will  allow  adequate 
time  for  growers  to  evaluate  the  effects 
of  these  amendments  to  the  marketing 
order  and  determine  whether 
continuation  of  this  regulatory  program 
is  warranted. 

The  order  provides  that  the  Secretary 
shall  terminate  the  program  if  a  majority 
of  all  producers  favor  termination  and 
such  majority  produced  more  than  50 
percent  of  the  lemons  for  market.  Since 
less  than  50  percent  of  all  growers 
usually  participate  in  a  referendum,  it  is 
difficult  to  determine  producer  support 
for  termination  of  an  order.  In  order  to 
provide  a  basis  for  determining  whether 
producers  favor  continuance  of  the 
order,  requirements  should  be  specified 
based  on  the  number  of  producers 
voting  in  a  continuance  referendum. 
Such  requirements  should  be  the  same 
percentages  set  forth  in  S  8(c)(8)  of  the 
act  with  respect  to  producer  approval  of 
the  issuance  of  a  marketing  agreement 
and  order  regulating  the  handling  of 
California  citrus  fruits.  This  section 
requires  approval  by  three-fourths  of  the 
producers  or  by  producers  who  have 
produced  two-thirds  of  the  volume  of 
production  during  a  representative 
period  This  is  an  appropriate  basis  for 
ascertaining  whether  lemon  growers 
favor  continuation  of  the  program.  In  the 
event  that  the  requisite  majority  of 
producers,  by  number  or  volume  of 
p>'  oduction  represented  in  the 
referendum  do  not  approve  continuation 
of  the  order,  the  Secretary  should 
consider  termination  of  the  order.  In 
reaching  such  a  determination,  the 
Secretary  should  consider  the  results  of 
the  continuance  referendum  and  other 
information.  In  that  regard  the  Secretary 
may  solicit  input  from  the  public  through 
meetings,  press  releases,  or  any  other 
means,  on  the  appropriateness  of 
continuing  the  order.  In  any  event,  the 
Secretary  shall  terminate  the  order 
whenever  the  Secretary  finds  that  a 
majority  of  all  producers  favor 
termination  and  such  majority  produced 
more  than  50  percent  of  the  lemons  for 
market.  To  be  effective,  termination  of 


the  order  should  be  announced  on  or 
before  July  31  of  the  then  current  fiscal 
year.  This  date  precedes  the  beginning 
of  committee  operations  for  a  new  fiscal 
year  and  is  considered  to  be  appropriate 
under  the  circumstances. 

A  proposal  was  advanced  to  provide 
for  a  separate  termination  referendum 
for  Arizona  lemon  producers.  However, 
under  the  terms  of  the  marketing  order 
and  the  act,  a  referendum  to  determine 
whether  termination  of  the  order  is 
favored  by  producers  must  include  all 
producers  within  the  defined  production 
area.  Therefore,  the  proposal  to  provide 
for  a  separate  referendum  for  Arizona 
producers  is  not  consistent  with  the  act 
and  is  denied. 

(26)  The  record  indicates  that  the 
language  in  §  910.70  Weekly  report  and 
§  910.71  Other  reports  should  be  revised 
to  replace  the  word  "handler"  with  the 
words  "person  who  first  handles 
lemons",  to  more  precisely  identify  the 
person  responsible  for  filing  the  weekly 
report.  This  would  be  consistent  with 
the  current  practice  of  requiring  only  the 
first  person  who  handles  lemons  to  file 
the  required  report.  It  would  avoid  the 
reporting  of  the  same  information  more 
than  once  on  the  same  lemons.  Section 
910.70(c).  which  lists  certain  information 
which  is  required  to  be  included  in  the 
weekly  report,  should  be  revised  to 
delete  the  informational  requirement 
which  reads  "quantity  sold  or 
transported  for  consumption  in  fresh 
form  in  California  or  Arizona",  and  add 
the  phrase  "quantity  exported".  The 
record  indicates  that  there  is  no  longer  a 
substantial  need  for  reports  of 
shipments  of  lemons  to  the  fresh  market 
in  California  and  Arizona.  Therefore, 
this  requirement  should  be  deleted.  On 
the  other  hand,  the  requirement  to  report 
export  shipments  should  be  expressly 
prescribed,  as  lemon  exports  comprise  a 
significant  component  of  the  fresh 
utilization  of  lemons.  As  the  reporting  of 
export  shipments  is  currently  required 
under  §  910.70(e),  no  additional 
reporting  requirements  would  be  added 
to  the  order.  Such  change  is  solely 
intended  to  make  the  order  provisions 
more  explicit. 

The  brief  filed  by  Exeter  indicated 
that  there  is  selective  enforcement  of 
reporting  requirements.  Reference  is 
made  to  the  fact  that  a  marketing 
organization  may  market  lemons  for 
various  handlers  but  only  the  individual 
handlers  file  reports  with  the  committee. 
As  indicated,  the  intent  of  the  order  is 
that  the  first  person  who  handles  lemons 
files  the  required  reports.  This  is 
consistent  with  the  objective  of  avoiding 
duplicative  reports  by  handlers  and  the 
marketing  organization  which  markets 


lemons  for  such  handlers.  The  charge 
that  provisions  of  the  order  are 
selectively  enforced  is  without  merit. 

A  proposal  was  advanced  which 
would  authorize  the  committee  to 
remove  any  handler  from  the  prorate   . 
base  for  failing  to  file  required  reports 
under  §  910.70  in  a  timely  manner. 
Testimony  established  that  nonreporting 
by  a  handler  distorts  the  preparation  df 
prorate  bases  for  handlers  inasmuch  as 
prorate  bases  are  based  on  handler 
reports  of  picks  and  deliveries  of 
lemons.  However,  the  record  indicates 
that  the  proposed  provision  may  have 
an  adverse  impact  on  growers  because  a 
handler  removed  from  the  prorate  base 
would  have  no  allotment  to  handle  the 
grower's  lemons.  Under  these 
circumstances,  the  grower  would  be 
required  to  secure  another  handler  to 
market  the  grower's  lemons  which, 
according  to  the  record,  could  be  a 
difficult  if  not  an  impossible  task  under 
certain  circumstances,  e.g.  contractural 
arrangements  between  a  handler  and 
grower.  Removal  of  a  handler  from  the 
prorate  base  for  nonreporting  appears  to 
be  an  extraordinary  remedy  which  could 
adversely  impact  on  growers.  The  act 
provides  for  both  criminal  and  civil 
actions  against  a  handler  who  does  not 
file  reports  with  the  committee  in  a 
timely  manner  and  these  sanctions  are 
deemed  adequate  under  the 
circumstances.  Under  the  order,  a 
handler  who  does  not  file  an  application 
for  a  prorate  base  and  allotment 
receives  no  consideration  by  the 
committee  for  such  base  and  allotment. 
Moreover,  absent  a  handler's  weekly 
report  of  picks  and  deliveries  of  lemons 
and  other  information  necessary  to 
compute  a  prorate  base  and  issue  and 
adjust  allotment  to  the  handler,  the 
committee  would  have  insufficient 
information  to  make  such  computations 
and  adjustments.  Therefore,  it  is 
concluded  that  the  proposal  is 
unnecessary  and  it  is  not  recommended. 

Testimony  was  presented  supporting 
the  addition  of  a  new  §  910.72  to  the 
order  relating  to  verification  of  reports 
and  records.  Since  information  is  often 
needed  by  the  Secretary  or  the 
committee  with  respect  to  compliance  or 
other  matters,  handlers  should  be 
required  to  maintain  for  each  fiscal  year 
complete  records  of  their  handling  and 
disposition  of  lemons.  The  order  makes 
the  committee  responsible  for  a  number 
of  duties  involving  both  its  ministerial 
and  enforcement  functions.  Among 
these  is  the  duty  to  investigate 
compliance  with  the  provisions  of  the 
order.  Handlers  should  therefore  be 
required  to  maintain  records  and  such 
records  should  be  retained  for  not  less 
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than  3  succeeding  years.  The  committee, 
with  the  approval  of  the  Secretary, 
would  prescribe  the  types  of  records  to 
be  maintained,  as  well  as  the 
information  to  be  contained  therein,  i.e. 
names  and  addresses  of  growers  for  use 
in  referenda,  mail  balloting  or  other 
authorized  purposes;  books,  papers, 
copies  of  income-tax  reports  or  other 
records  which  would  enable  the 
committee  to  determine  the  picking, 
handling  and  disposition  of  lemons 
under  the  control  of  individual  handlers. 
The  committee,  with  the  approval  of  the 
Secretary,  may  require  handlers  to  file 
reports  with  the  committee  detailing  any 
information  required  to  be  maintained 
under  this  section.  Furthermore,  the 
committee,  through  its  duly  authorized 
employees,  and  at  any  time  during 
reasonable  business  hours,  should  be 
permitted  to  examine  any  lemons  held 
by  a  handler.  The  physical  examination 
of  lemons  should  assist  the  committee  in 
calculating  each  handler's  prorate  base, 
as  the  prorate  base  is  predicated  on  the 
quantity  of  lemons  picked  and  delivered 
to  the  handler,  and  to  assist  in  the 
verification  of  reports  filed  with  the 
committee. 

Testimony  in  opposition  to  the 
proposal  stressed  that  recordkeeping 
requirements  would  be  burdensome  and 
costly  to  handlers.  However,  evidence 
suggests  that  handlers  in  the  normal 
course  of  business  maintain  records 
which  would  substantiate  reports  filed 
with  the  committee  and  any  additional 
burden  would  be  minimal. 

The  order  should  be  amended  by 
added  a  new  §  910.73  pertaining  to 
confidential  information.  Any  reports 
and  records  submitted  for  committee  use 
by  handlers  should  remain  under 
protective  classification  and  be 
disclosed  by  the  committee  to  no  one 
other  than  the  Secretary  or  persons 
authorized  to  receive  such  information 
by  the  Secretary.  Under  certain 
circumstances,  the  release  of 
information  with  respect  to  the  handling 
of  lemons  may  be  helpful  to  the 
committee  and  the  industry  generally  in 
planning  for  operations  under  the  order 
during  the  season.  However,  such 
reported  information  may  not  be 
released  by  the  committee,  other  than 
on  a  composite  basis,  and  such  release 
of  information  should  disclose  neither 
the  identity  of  the  handlers  nor  their 
individual  operations.  This  is  necessary 
to  prevent  the  disclosure  of  information 
which  may  detrimentally  affect  the 
trade  or  financial  position,  or  business 
operations  of  individual  handlers.  Such 
confidentiality  of  information  shall  be 
maintained  except  as  necessary  for  the 


committee  to  carry  out  its  specific  duties 
and  responsibilities  under  the  order. 

(27)  Section  910.8  of  the  order  should 
be  amended  to  revise  the  term  "carload" 
to  mean  a  quantity  of  lemons  equivalent 
to  1,000  cartons  of  lemons  or  such  other 
quantity  of  lemons  as  may  be 
established  by  the  committee  with  the 
approval  of  the  Secretary.  Such 
amendment  is  necessary  to  reflect 
current  industry  practices  and 
incorporate  changes  previously  made 
effective  in  §  910.100(c)  of  the 
administrative  rules  and  regulations 
established  under  the  order. 

The  definition  of  the  term  "fiscal 
year"  should  be  revised  as  hereinafter 
set  forth.  Currently,  the  term  "fiscal 
year"  is  defined  as  the  12-month  period 
beginning  on  August  1  of  each  year  and 
ending  July  31  of  the  following  year.  As 
hereinafter  discussed,  the  term  "fiscal 
year"  should  be  defined  to  mean  the  12- 
month  period  beginning  on  September  1 
of  each  year  and  ending  August  31  of  the 
following  year. 

Harvesting  of  lemons  in  District  3 
(Arizona  and  the  desert  area  of 
California)  usually  begins  early  in 
September  and  this  is  the  period  that  the 
industry  refers  to  as  the  beginning  of  a 
new  season.  The  12-month  fiscal  period 
beginning  September  1  would  be  more 
appropriate  in  the  operation  of  the 
program  as  a  more  accurate  estimate  of 
the  lemon  crop  is  then  available.  New 
crop  lemons  are  generally  green  in  July 
and  August  and  sizes  may  be  extremely 
small.  These  conditions  contribute  to 
problems  in  making  an  accurate 
estimate  of  the  crop.  This  crop  estimate 
is  used  by  the  committee  in  preparing  its 
marketing  policy  for  the  season. 
Moreover,  the  volume  of  lemons  in 
storage  for  future  shipment  is  usually  at 
a  low  point  near  September  1  of  each 
year.  Therefore,  a  12-month  period 
beginning  September  1  would  be  an 
appropriate  date  for  the  beginning  of  a 
fiscal  year.  The  new  period  will  also 
coincide  with  the  same  date  that  is 
proposed  for  the  term  of  office  for 
committee  members. 

This  amendment  may  not  be  made 
effective,  if  at  all,  until  the  1985-86  fiscal 
year  or  later.  Therefore,  the  committee 
should  be  empowered  to  recommend 
that  the  1985-86  fiscal  year  or  the 
subsequent  year  be  designated  as  a  13- 
month  fiscal  year.  This  would  be 
necessary  to  recognize  the  new  fiscal 
period  which  begins  one  month  later 
than  the  current  period  and  permit  a 
transition  in  the  committee's  fiscal 
operations.  Also,  it  may  develop  at  some 
time  in  the  future  for  the  convenience  of 
management,  or  for  other  good  and 
sufficient  reasons  not  now  apparent, 


that  it  may  be  desirable  to  establish  a 
fiscal  period  other  than  one  beginning 
September  1.  For  these  reasons. 
authority  should  be  included  in  5  910.10 
to  provide  for  the  establishment  of  a 
different  period,  subject  to  approval  by 
the  Secretary  pursuant  to 
recommendation  of  the  committee. 

A  proposal  was  made  to  define  the 
terms  "marketing  organization"  and 
"marketing".  This  proposal  was 
intended  to  clarify  eligibility  to 
nominate  committee  members  and 
eligibility  to  serve  on  the  committee. 
Such  eligibility  requirements  should  be 
prescribed.  However,  it  would  be 
appropriate  to  accomplish  this  through 
an  informal  rulemaking  proceeding 
which  could  be  initiated  promptly.  There 
have  been  significant  changes  in  the 
lemon  industry  in  the  marketing  of 
lemons  by  cooperative-type 
organizations  and  the  potential  exists 
for  future  changes  which  could  affect 
membership  eligibility.  The  proposal  to 
incorporate  these  definitions  into  the 
order  could  render  the  order  inflexible 
with  respect  to  recognizing  changes  in 
the  structure  of  marketing  organizations 
in  the  industry.  Therefore,  this  proposed 
amendment  to  the  order  is  denied. 

(28)  Testimony  was  presented  by  the 
Department  at  the  hearing  on  the 
proposed  issuance  of  a  marketing 
agreement,  which  handlers  would  have 
the  option  of  signing.  All  the  testimony 
received  on  this  proposal  favored 
issuance  of  such  a  marketing  agreement. 
Therefore,  a  marketing  agreement 
should  be  issued  to  be  identical  to  the 
current  markeUng  order  for  lemons,  as 
recommended  to  be  further  amended, 
and  including  §§  910.93,  910.94,  and 
910.95,  hereinafter  set  forth. 

(29)  A  proposal  in  the  notice  of 
hearing  by  the  Department  was  that 
consideration  be  given  to  making  such 
other  changes  in  the  order  as  may  be 
necessary  to  make  the  entire  order 
conform  to  any  amendments  that  may 
result  from  this  proceeding.  This 
proposal  was  supported  at  the  hearing 
without  opposition,  and  such  changes  as 
are  necessary  are  incorporated  into  the 
order. 

Rulings  on  Briefs  of  Interested  Persons. 

At  the  conclusion  of  the  February 
1983,  session  of  the  hearing,  the 
Administrative  Law  Judge  fixed  May  16, 
1983,  as  the  final  date  for  interested 
persons  to  file  proposed  findings  and 
conclusions,  and  written  arguments  or 
briefs,  based  on  the  evidence  received 
at  the  hearing.  Such  date  was  extended 
by  the  Administrative  L.aw  Judge  to  June 
6.1983. 


31M6 


Federal  Register  /  Vol.  50,  No.  152  /  Wednesday.  August  7.  1985  /  Proposed  Rules 


Briefs  and  proposed  findings  and 
conclusions  were  Hied  within  the 
prescribed  time  period  by  (ulian  B. 
Heron.  )r..  Counsel  on  behaif  of  the 
Califomia-Ari2ona  Citrus  League,  Van 
Nuys.  California:  Stephen  P.  Shadle. 
Counsel  on  behalf  of  the  Lemon 
Administrative  Committee.  Los  Angeles, 
California:  N.].  Reibe.  N.|.  Reibe 
Enterprises.  Inc.,  Yuma,  Arizona:  and 
Linda  A.  Netzer,  Counsel  on  behalf  of 
Exeter  Orange  Company,  Inc.,  Exeter, 
California.  A  brief  relating  to  this 
proceeding  was  fi!«>d  June  27,  1983, 
which  was  after  the  latest  date  fixed  for 
filing  briefs,  and  therefore,  was  not 
considered. 

At  the  conclusion  of  the  February 
1984,  session  of  the  hearing,  the 
Administrative  Law  }udge  fixed  July  18, 
1984,  as  the  final  date  for  interested 
persons  to  file  proposed  findings  and 
conclusions,  and  written  arguments  or 
briefs,  based  on  the  evidence  received 
at  this  session  of  the  hearing.  Such  date 
was  extended  by  the  Department  of 
Agriculture  to  September  14, 1964,  and 
subsequently  further  extended  to 
October  15. 1984. 

Briefs  and  proposed  findings  and 
conclusions  were  filed  within  the 
prescribed  time  period  by  R£.  Herrick 
on  behalf  of  Belridge  Farms.  Bakersfield. 
Califlmia:  Tom  C  Cole,  counsel  on 
behalf  of  Tom  C.  Cole,  Dave  Roddick 
and  Ehad  Ariav,  Yiuna,  Arizona:  Harry 
M.  Snyder,  counsel  on  behalf  of 
Consumers  Union.  San  Francisco. 
California:  Paul  D.  Cullen  and  Jeanne  M. 
Forch,  counsel  for  Sam  Perricone,  Los 
Angeles,  California,  and  Ehud  Ariav, 
Dave  Roddick  and  Niichael 
Weatherwac,  Yuma,  Arizona:  Stephen  P. 
Shadle.  counsel  for  the  Lemon 
Administrative  Committee,  Los  Angeles, 
California;  Julian  B  Heron,  Jr.,  Edward 
M.  Ruckert.  and  Christine  C.  Ryan, 
counsel  for  Sunkist  Growers,  Inc.,  Van 
Nuys,  California;  the  U.S.  Department  of 
Justice:  the  U.S.  Small  Business 
Administration;  and  U.S.  Senator  Barry 
Goldwater. 

These  briefs,  proposed  findings  and 
conclusions,  and  the  evidence  in  the 
record  were  considered  in  making  the 
findings  and  conclusions  set  forth 
herein.  To  the  extent  that  any  suggested 
Hndings  or  conclusions  filed  by 
interested  persons  are  inconsistent  with 
the  findings  and  conclusions  set  forth 
herein,  the  request  to  make  such 
findings  or  to  reach  such  conclusions  is 
denied. 

General  Findings 

Upon  the  basis  of  the  record  it  is 
foiHid  that: 

(1)  The  findings  hereinafter  set  forth 
are  supplementary,  and  in  addition  to 


the  previous  findings  and 
determinations  which  were  made  in 
connection  with  the  issuance  of  the 
order  and  previous  issued  amendments 
thereta  Except  when  such  findings  and 
determinations  may  be  in  conflict  with 
the  findings  and  determinations  set  forth 
herein,  all  of  said  prior  findings  and 
determinations  are  herel^  ratified  and 
affirmed: 

(2)  The  proposed  marketing 
agreement,  and  order,  as  amended,  and 
as  hereby  proposed  to  be  further 
amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to 
effectuate  the  declared  policy  of  the  act; 

(3)  The  proposed  marketing 
agreement,  and  order,  as  amended,  and 
as  hereby  proposed  to  be  further 
amended,  regulate  the  handling  of 
lemons  grown  in  the  production  area  in 
the  same  manner  as.  and  are  applicable 
only  to  persons  in  the  respective  classes 
of  commercial  or  industrial  activity 
specified  in.  the  proposed  marketing 
agreement,  and  the  order  upon  which 
hearings  have  been  held: 

(4)  The  proposed  marketing 
agreement,  and  the  order,  as  amended, 
and  as  hereby  proposed  to  be  further 
amended,  are  limited  in  its  application 
to  the  smallest  regional  production  area 
which  is  practicable,  consistent  with 
carrying  out  the  declared  policy  of  the 
act  and  the  issuance  of  several  orders 
applicable  to  subdivisions  of  the 
production  area  would  not  effectively 
carry  out  the  declared  policy  of  the  act. 

(5)  The  proposed  marketing 
agreement,  and  the  order,  as  amended 
and  as  hereby  proposed  to  be  further 
amended,  prescribe,  so  far  as 
practicable,  such  different  terms, 
applicable  to  different  parts  of  the 
production  area  as  are  necessary  to  give 
due  recognition  to  differences  in  the 
production  and  marketing  of  lemons 
grown  in  the  production  area;  and 

(6)  All  handling  of  lemons  grown  in 
the  production  area  as  defined  in  the 
proposed  marketing  agreement,  and  the 
order,  as  amended,  and  as  hereby 
proposed  to  be  further  amended,  is  in 
the  current  of  interstate  or  foreign 
commerce  or  directly  burdens,  obstructs, 
or  affects  such  commerce. 

List  of  Subjects  in  Part  910 

Lemons,  California,  Arizona, 
Marketing  agreements  and  orders. 

PART  910— LEMONS  GROWN  IN 
CALIFORNIA  AND  ARIZONA 

Recommended  Further  Amendment  of 
the  Marketing  Order,  and  Issuance  of  a 
Marketing  Agreement.  The  following 
amendment  of  the  amended  marketing 
order  and  the  issuance  of  a  marketing 


agreement  is  recommended  as  the 
detailed  means  by  which  the  foregoing 
conclusions  may  be  carried  out: 

1.  The  authority  citation  for  Part  910 
continues  to  read: 

Authority:  Sees.  1-19.  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

2.  Section  910.8  is  revised  to  read  as 
follows: 

§910.8    CerkMd. 

"Carload"  means  a  quantity  of  lemons 
equivalent  to  l.CKX)  cartons  of  lemons,  or 
such  other  quantity  of  lemons  as  may  be 
established  by  the  committee  with  the 
approval  of  the  Secretary. 

3.  Section  910.10  is  revised  to  read  as 
follows: 

§910.10    Rscalyear. 

"Fiscal  year"  means  the  12-month 
period  beginning  on  September  1  of  each 
year  and  ending  August  31  of  the 
following  year,  or  such  other  period  as 
may  be  established  by  the  committee 
with  the  approval  of  the  Secretary. 

4.  Section  910.20  is  amended  by 
revising  paragraphs  (a]  and  (b),  by 
redesignating  current  paragraph  (c)  as 
paragraph  (d),  and  adding  a  new 
paragraph  (c);  to  read  as  follows: 

§  910.20    Establishment  and  memberstiip. 

(a)  There  is  hereby  established  a 
Lemon  Administrative  Committee 
consisting  of  13  members.  For  each 
member  there  shall  be  an  alternate 
member,  and  for  each  grower  and 
handler  member  an  additional  alternate 
member,  and  the  provisions  of  §  §  910.20 
through  910.26,  unless  they  specifically 
provide  otherwise,  shall  apply  to 
members,  alternate  members,  and 
additional  alternate  members  in  like 
manner.  Further,  references  to 
"member"  therein  shall  be  deemed  to 
include  alternates  and  additional 
alternates  unless  the  context  indicates 
otherwise.  Eight  of  the  members  shall  be 
growers  and  shall  be  referred  to  in  this 
part  as  "grower"  members;  4  of  the 
members  shall  be  handlers,  employees 
of  handlers,  or  employees  of  marketing 
organizations  and  shall  be  referred  to  in 
this  part  as  "handler"  members.  One 
member  of  the  committee  shall  be  a 
public  member  who  shall  meet  the 
qualifications  specified  in  paragraph  (c) 
of  this  section. 

(b)  Except  as  otherwise  provided 
pursuant  to  §  910.22(h),  the  grower 
members  of  the  committee  shall  be 
nominated  by  prorate  district  and  group, 
in  accordance  with  the  following 
schedules: 
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Co-op 

more 

man  60 

percani 

Oltw 
Co-op* 

pendant* 

Destrict  1 

Dislnct  2 „ 

1 
2 

1 

0 

1 
0 

0 
1 
2 

(c)  The  public  member  and  the 
alternate  public  member  shall  have  no 
financial  interest  in  or  be  associated 
with  production,  processing,  Rnancing, 
or  marketing  (except  as  consumers)  of 
lemons.  They  should  be  able  to  devote 
sufficient  time  and  express  a  willingness 
to  attend  committee  activities  regularly, 
and  to  familiarize  themselves  with  the 
background  and  economics  of  the 
industry.  They  must  be  residents  of  the 
production  area. 

(d)  *  *  * 

5.  Section  910.21  is  revised  to  read  as 
follows: 

§  910.21    Term  of  office. 

The  term  of  office  of  committee 
members  shall  be  a  period  of  two  years, 
and  such  period  shall  begin  on 
September  1  of  the  year  in  which 
nominations  are  held:  Provided,  That 
one-half  of  the  members  nominated  for 
the  term  of  office  beginning  September 
1, 1986,  shall  be  nominated  for  a  one- 
year  term  of  office,  ending  August  31, 
1987.  The  remaining  members  shall  be 
nominated  for  a  two-year  term  of  office 
ending  August  31, 1988.  Nominations  on 
the  committee  shall  be  as  follows  for 
those  individuals  nominated  for  the  term 
of  office  beginning  on  September  1, 1986: 


Affitiation 


Co-op  more  than 
60  parcwiL 


Other  CoKjp*.. 
Independent*.. 


2-year  term 


I  District  1  Grower 

II  District  2 
Grower. 

1  Handler 

1  Handler 

1  District  2  Grower 

1  District  3 
Growers. 


r  term 


1  District  2 

Grower. 
1  OistnctS 

Grower. 
1  Handtor. 
1  Di*titct2 

Grower. 
1  Districl2 

Grower. 
1  Handier. 


In  cases  where  one  representative  group 
nominates  two  handlers  or  two  growers 
from  the  same  district,  the  determination 
of  which  member  shall  serve  a  one-year 
term  and  which  member  shall  serve  a 
two-year  term  shall  be  by  lot.  Should 
producer  affiliates  change,  requiring 
realloation  of  membership  on  the 
committee,  the  committee  shall,  with  the 
approval  of  the  Secretary,  adopt  rules 
and  regulations  which  will  maintain  an 
equitable  number  of  experienced 
growers  from  each  district  and 
experienced  handlers  from  each 
marketing  affiliation,  on  the  committee, 
in  so  far  as  practicable.  Members  shall 
serve  in  such  capabilities  for  the  portion 


of  fher  term  of  office  for  which  they  are 
selected  and  qualify  and  until  their 
respective  successors  are  selected  and 
have  qualified.  The  consecutive  terms  of 
office  of  members,  not  including 
alternate  members  or  additional 
alternate  members,  shall  be  limited  to 
three  terms.  Members  of  the  committee 
who  have  served  three  consecutive  two- 
year  terms  as  of  July  31, 1986,  are  not 
eligible  to  serve  on  the  committee  as 
member  until  September  1, 1988.  Any 
member  selected  to  serve  a  one-year 
term  of  office  from  September  1, 1988,  to 
August  31, 1987,  shall  not  have  such 
term  of  office  used  in  the  computation  of 
length  of  tenure  limitations. 

6.  Section  910.22  is  amended  by 
revising  paragraphs  (a),  (c).  (d).  and  (f) 
to  read  as  follows: 

§910.22    Nomination*. 

(a)  The  time  and  marmer  of 
nominating  members  of  the  Lemon 
Administrative  Committee  shall  be 
prescribed  by  the  Secretary:  Provided, 
That  with  respect  to  paragraph  (d)  of 
this  section,  the  committee,  with  the 
approval  of  the  Secretary,  shall  adopt 
procedural  rules  and  regulations  to  be 
observed  for  (1)  the  selection  of 
candidates  for  member,  alternate 
member,  and  additional  alternate 
member  nominations,  and  (2)  the 
conducting  of  such  nominations  by  mail 
balloting. 

(b)  *  *  * 

(c)  All  cooperative  marketing 
organizations  or  the  growers  affiliated 
therewith  which  market  lemons  and 
which  are  not  qualified  under  paragraph 
(b)  of  this  section  shall  nominate,  in 
conformity  with  S  910.20, 1  grower 
member  and  1  handler  member. 

(d)  All  growers  of  the  group  identified 
as  independents  in  §  910.20  who  are  not 
affiliated  with  a  cooperative  marketing 
organization  which  markets  lemons 
shall  nominate,  in  conformity  with 

§  910.20,  3  grower  members  and  1 
handler  member. 

(e)  *  *  * 

(f)  The  grower  and  handler  members 
of  the  committee  shall  nominate  the 
public  member  and  alternate  public 
member  by  a  concurring  vote  of  at  least 
7  members. 

•        *        *        *        « 

7.  Section  910.29  is  revised  to  read  as 
follows: 

§  910.29    Expenses  and  compensation. 

The  members  of  the  committee,  and 
their  respective  alternates  when  acting 
as  members,  or  when  in  attendance 
pursuant  to  committee  authorization, 
shall  be  reimbursed  for  expenses 
necessarily  incurred  by  them  in  the 
performance  of  their  duties  and  in  the 


exercise  of  their  powers  under  9  910.30. 
and  shall  receive  compensation  at  a  rate 
to  be  determined  by  the  committee,  and 
approved  by  the  Secretary,  which  rate 
shall  not  exceed  $100  for  each  day,  or 
portion  thereof,  spent  in  attending 
meetings  of  the  committee. 

8.  Section  910.33  is  revised  to  read  as 

follows:  ° 

§910.33    Marketing  Research  and 
Development 

The  committee,  with  the  approval  of 
the  Secretary,  may  establish  or  provide 
for  the  establishment  of  marketing 
research  and  development  projects 
designed  to  assist,  improve  or  promote 
the  marketing,  distribution,  and 
consumption  of  lemons.  Such  projects 
may  provide  for  any  form  of  marketing 
promotion,  including  paid  advertising. 
The  expense  of  such  projects  shall  be 
paid  from  funds  collected  pursuant  to 
this  part 

9.  A  new  §  910.34  is  added  to  read  as 
follows: 

§910.34    Consumer  Affairs  Advisors. 

The  committee  may  appoint  such 
Consumer  Affairs  Advisor  as  it  deems 
appropriate  and  determine  the 
compensation  and  define  the  duties  of 
such  advisors. 

10.  Section.  910.41  is  amended  by 
adding  a  clause  to  the  beginning  of  the 
first  sentence  and  revising  the  last 
sentence  of  paragraph  (a),  redesignating 
paragraph  (b)  as  paragraph  (c).  and 
adding  a  new  pargraph  (b)  to  read  as 
follows: 

§  910.41    Assessments. 

(a)  Except  as  provided  in  paragraph 
(b).  *  *  *  If  a  handler  does  not  pay  such 
handler's  assessment  within  the  time 
prescribed  by  the  committee,  the  unpaid 
assessment  may  be  subject  to  interest 
and  late  payment  charges  as  a  rate 
prescribed  by  the  committee  with  the 
approval  of  the  Secretary. 

(b)  The  committee  may,  with  the 
approval  of  the  Secretary,  establish  a 
separate  assessment  rate  for  market 
promotion  expenses,  including  paid 
advertising,  conducted  pursuant  to 

§  910.33.  Any  handler  who  has  paid 
assessments  for  market  promotion 
expenses,  including  paid  advertising, 
pursuant  to  this  section,  shall  have  the 
right  to  demand  and  receive  a  refund  of 
such  assessment  paid  up  to  the 
maximum  amount  authorized  by  the 
committee,  subject  to  approval  by  the 
Secretary:  Provided,  That  the  committee 
may  (1)  prescribe  the  percentage  of  such 
assessment  to  be  refunded  to  handlers 
up  to  a  maximum  of  90  percent  of  such 


31868 


Federal  Refflster  /  Vol.  50.  No.  152  /  Wednesday.  August  7.  1985  /  Proposed  Rules 


assessment  paid  by  each  applying 
handler.  (2)  specify  the  date  by  which  a 
handler  shall  submit  to  the  committee 
an  application  form  requesting  a  refund 
of  a  portion  of  market  promotion 
assessment  paid  by  the  handler.  Such 
portion  of  assessment  funds  collected 
from  such  handler  for  market  promotion 
expenses,  including  paid  advertising, 
shall  be  refunded  by  the  committee  as 
requested  by  the  handler  not  later  than 
30  days  following  the  date  on  which  the 
committee  receives  the  application  form 
requesting  such  refund.  Subsequent  to 
that  date,  the  committee  shall  assess  the 
handler  only  for  the  portion  of  market 
promotion  assessment  due  the 
committee,  as  determined  under  this 
section,  and  (3)  unexpended  market 
promotion  assessment  funds  may  be 
carried  over  into  a  market  promotion 
reserve  for  use  in  financing  market 
promotion  projects  or,  to  the  extent 
practicable,  may  be  returned  to  handlers 
in  proportion  to  the  amounts  collected 
from  them  pursuant  to  this  secbon. 
Funds  in  such  reserve  may  not  exceed 
approximately  one-half  of  one  fiscal 
year's  expenses  for  market  promotion 
projects  including  paid  advertising. 
Funds  maintained  in  the  operational 
reserve  estabUshed  under  $  910.42  may 
not  be  used  to  finance  any  market 
promotion  projects  including  paid 
advertising. 

S9HL50    [Airaratodl 

11.  The  second  sentence  of  910.50  is 
amended  by  removing  the  word 
"weekly"  in  (c). 

12.  Paragraphs  (a)  and  (c)  of  §  910.51 
are  revised  and  a  new  paragraph  (d)  is 
added  to  read  as  follows: 

S  910.51    Racomnwndation*  for  regulation. 

(a)  It  shall  be  the  duty  of  the 
committee  to  investigate  the  supply  and 
demand  conditions  for  lemons. 
Whenever  the  committee  finds  that  such 
conditions  make  it  advisable  to  regulate, 
pursuant  to  8  910.52,  the  handling  of 
lemons  diuing  any  prorate  period  of  the 
fiscal  year,  it  shaU  recommend  to  the 
Secretary  the  quantity  of  lemons  which 
it  deems  advisable  to  be  handled  from 
each  prorate  district  during  such  prorate 
period.  Thereafter  the  committee  shall 
promptly  report  such  findings  and 
recommendations,  together  with 
supporting  information,  to  the  Secretary. 

(b)  •  *  * 

(c)  At  any  time  during  or  before  the 
beginning  of  a  prorate  period  for  which 
the  Secretary,  pursuant  to  5  910.52,  has 
fixed  the  quantity  of  lemons  which  may 
be  handled  from  a  district  during  such 
prorate  period,  the  committee  may,  if 
such  action  is  deemed  advisable, 
recommend  to  the  Secretary  that  such 


quantity  be  increased  for  such  period. 
Any  such  recommendation,  together 
widi  the  committee's  reasons  for  such 
recommendation,  shall  be  submitted 
promptly  to  the  Secretary.  The 
committee  shall  develop  rules  and 
regulations,  subject  to  the  approval  of 
the  Secretary,  to  prescribe  criteria  for 
recommending  an  increase  in  the 
quantities  which  may  be  handled  during 
any  prorate  period.  In  the  absence  of 
such  rules  and  regulations,  no  increases 
in  such  quantities  are  authorized. 

(d)  Each  prorate  period  shall  be  two 
weeks  in  duration,  except  that  the 
committee  may  institute  prorate  periods 
longer  than  two  weeks. 

13.  Revise  S  910.52  to  read  as  follows: 

§  910.52    Issuanc*  of  regulation*. 

Whenever  the  Secretary  shall  find, 
from  the  recommendations  and 
information  submitted  by  the  committee, 
or  from  other  available  information,  that 
to  limit  the  quantity  of  lemons  which 
may  be  handled  from  a  district  during  a 
specified  prorate  period  will  tend  to 
effectuate  the  declared  policy  of  the  act, 
the  Secretary  shall  fix  such  a  quantity  of 
lemons  which  may  be  so  handled  during 
such  period,  which  quantity  may  at  any 
time  during  or  before  such  peri(wl.  be 
increased  by  the  Secretary:  Provided. 
That  during  the  lune  through  September 
period  of  each  year  there  shall  be  a 
minimum  of  eight  weeks  of  open 
movement  of  lemon  shipments  from  all 
districts.  The  conunittee  shall,  subject  to 
approval  of  the  Secretary,  adopt  criteria 
for  recommendations  for  open 
movement  of  shipments  at  other  times. 
Such  regulation  may  be  made  effective, 
as  authorized  by  the  act.  irrespective  of 
whether  the  season  average  price  for 
lemons  is  in  excess  of  the  parity  price 
specified  therefor  in  the  act.  The 
committee  shall  be  informed 
immediately  of  any  such  regulation 
issued  by  the  Secretary  and  shall 
promptly  give  adequate  notice  thereof  to 
handlers. 

14.  Section  910.53  is  amended  in 
paragraph  {f)(3)  by  removing  the  words 
"During  the  first  2  consecutive  weeks" 
in  the  first  sentence  and  adding  "IXiring 
the  initial  prorate  period"  and  by 
revising  (c),  the  last  sentence  in  (d)(2), 
(e).  (f)(1).  (f)(2).  (g).  (h).  (i)(l)  and  (i)(8)  to 
read  as  follows: 

§910.53    Prorate  bases. 

*        *         •         *         • 

(c)  The  committee  shall  compute  a 
prorate  base  or  bases  for  each  handler 
who  has  made  application  in 
accordance  with  the  provisions  of  this 
section. 

(d) 


(2)  *  *  *  On  the  basis  of  the 
computation  of  the  handler's  average 
weekly  pick,  the  committee  shall  fix  a 
prorate  base  for  each  handler  who  is 
entitled  thereto.  Each  such  prorate  base 
shall  represent  the  ratio  between  the 
average  weekly  pick  for  each  applicant 
handler  in  a  district  and  the  total  of  such 
average  weekly  picks  for  all  applicant 
handlers  in  such  district. 

(e)  In  recognition  of  the  differences 
among  the  3  prorate  districts  in 
production  and  marketing  conditions, 
the  number  of  weeks  in  a  prorate  base 
period  and  certification  credit  period 
shall  be  specified  by  district  and  such 
respective  base  periods  shall  apply  to 
lemons  produced  in  such  district,  even 
though  packed  or  handled  in  another 
district.  Until  changed  in  the  manner 
provided  in  paragraph  (h)  of  this  section, 
the  prorate  base  periods  for  the  districts 
shall  be:  6  weeks  for  District  1, 12  weeks 
for  District  2,  and  4  weeks  for  District  3. 

(f)(1)  At  the  request  of  any  handler  of 
lemons  produced  in  District  1  or  3,  the 
committee  shall  adjust  the  average 
weekly  pick  of  such  handler  by 
increasing  it  in  the  amount  requested  by 
the  handler,  but  not  exceecding  100 
percent  of  such  average.  Such 
adjustment  may  be  requested  for  any  1 
or  more  weeks,  not  to  exceed  8  weeks, 
during  the  period  beginning  with  the 
first  week  of  the  intitial  prorate  base 
period  of  a  season  for  which  such 
handler's  average  weekly  pick  is 
computed  and  ending  not  later  than  the 
middle  week  of  such  handler's  picking 
season,  as  determined  by  the  committee, 
based  upon  the  historical  picking 
performance  of  such  handler.  Any 
adjustment  so  added  shall  be  deducted 
from  such  handler's  average  weekly 
picks  as  computed  for  subsequent  weeks 
beginning  in  the  week  following  such 
middle  week  and  continuing  in 
successive  weeks  to  assure  full 
repayment  of  all  prior  upward 
adjustments.  To  the  extent  practicable, 
the  amounts  and  sequences  of 
repayments  shall  conform  to  the 
amounts  and  sequences  in  which 
upward  adjustments  were  effected: 
Provided:  "That  if  the  committee 
determines  that  an  accelerated  rate  of 
repayment  is  necessary  to  effect  full 
repayment,  or  the  handler  requests  an 
accelerated  rate  of  repayment,  actions 
to  effect  repayment  on  such  basis  shall 
be  in  accordance  with  rules  and 
regulations  prescribed  by  the  committee 
with  the  approval  of  the  Secretary.  A 
handler  may  apply  to  the  committee  to 
certify  lemons  on  the  tree  for  the 
purpose  of  using  average  weekly  pick 
credits  in  repajmient  of  any  upward 
adjustments  previously  taken  by  such 
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handler.  Adjusted  average  weekly  picks 
shall  be  used  in  lieu  of  the  average 
weekly  picks  in  computing  the  handler's 
prorate  base  as  provided  in  paragraphs 
(d)  and  (i)  of  this  section.  If  the  handler 
fails  to  achieve  sufficient  average 
weekly  pick  credit  during  the  balance  of 
the  season  to  offset  the  upward 
adjustment,  deductions  from  average 
weekly  pick  credits  received  in  the 
following  season  shall  not  be  required  to 
effect  such  repayment. 

(2)  Any  handler  of  lemons  produced  in 
District  2  whose  picks  are  interrupted 
for  a  period  of  4  successive  weeks  or 
more,  may  upon  application  to  the 
committee  begin  a  new  prorate  base 
period  with  the  initial  week  of  picks 
after  such  interruption,  and  with  the 
average  weekly  picks  being  computed  in 
accordance  with  the  applicable 
provision  of  paragraph  (d)  of  this  section 
for  the  initial  number  of  consecutive 
weeks  in  such  new  prorate  base  period. 
Any  such  handler  upon  application  to 
the  committee  shall  also  receive 
adjustments  of  a  character  similar  to 
those  described  in  pargraph  (f)(1)  of  this 
section  subject  to  such  conditions  with 
respect  to  dates  and  periods  of  upward 
adjustment  and  payback  as  may  be 
necessary  or  appropriate  to  avoid  or 
mitigate  undue  hardship  and  to  preserve 
equity  among  handlers. 
*        •        »        *        • 

(g)  Any  handler  of  lemons  produced  in 
any  district  under  production  or 
marketing  conditions  substantially 
differing  from  those  generally  prevailing 
in  the  same  district,  may  apply  to  the 
committee  for  a  different  prorate  base 
period,  shorter  or  longer,  than  that 
specified  for  the  district,  but  in  no  event 
less  than  4  weeks  nor  more  than  12 
weeks.  Such  application  shall  be 
granted  to  the  extent  necessary  or 
appropriate  to  give  due  recognition  to 
such  differences. 

(h)  The  committee,  with  the  approval 
of  the  Secretary,  may  change  the 
number  of  weeks  in  the  several  time 
periods,  may  include  Districts  1  and  3 
under  the  provisions  of  paragraph  (f)(2) 
of  this  section,  may  change  the  dates 
refeired  to  in  this  section,  and  the 
percentage  of  adjustment  specified  in 
paragraph  (f)  of  this  section;  and  in  like 
manner  may  establish  rules  and 
regulations  to  effectuate  the  provisions 
of  this  section  and  may  modify  the 
method  or  manner  of  making  the 
prescribed  computations. 

(i)  Notwithstanding  any  other 
provision  of  this  section,  the  prorate 
base  for  a  handler  may  be  computed  as 
follows: 

(1)  The  prorate  base  as  determined  by 
paragraphs  (d)  and  (f)(2)  of  this  section 


shall  be  increased  by  the  quantity  of 
lemons  certified  under  this  paragraph  by 
the  committee.  The  quantity  of  lemons 
which  may  be  certified  for  a  handler  in 
each  credit  period  shall  not  exceed 
during  any  week  2.5  percent  of  the  total 
estimated  tree  crop  controlled  by  such 
handler.  The  committee,  with  the 
approval  of  the  Secretary,  may  establish 
by  rules  and  regulations  a  minimum 
quantity  of  lemons  to  be  certified  for 
each  week  in  the  credit  period.  The 
quantity  of  lemons  certified  shall  be 
credited  to  the  handlers'  average  weekly 
picks  in  equal  weekly  amounts  for  the 
number  of  weeks  in  the  credit  period. 
•        *        •        «        « 

(8)  The  committee,  with  the  approval 
of  the  Secretary,  may  establish  rules  and 
regulations  to  effectuate  the  provisions 
of  this  section  and  may  modify  the 
method  or  manner  of  making  the 
prescribed  certification  computations 
and  may  adjust  the  various  time  periods 
and  percentages  set  forth  herein. 

15.  Section  910.56  is  revised  by  adding 
a  new  heading  to  the  existing  paragraph 
and  designating  that  paragraph  as 
paragraph  (a),  and  adding  a  new 
paragraph  (b)  to  read  as  follows; 

§910.56    Allotments. 

(a)  General  Allotments.  Whenever  the 
Secretary  has  fixed  the  quantity  of 
lemons  which  may  be  handled  during 
any  prorate  period  in  a  prorate  district 
as  aforesaid,  the  committee  shall 
calculate  the  quantity  of  lemons  which 
each  handler  may  handle  during  such 
period.  The  said  quantity  shall  be  the 
allotment  of  each  such  handler  and  shall 
be  in  an  amount  equal  to  the  product  of 
the  handler's  prorate  base  and  the 
quantity  of  lemons  so  fixed  by  the 
Secretary  for  such  district.  The 
committee  shall  give  adequate  notice  to 
each  handler  of  the  allotment  computed 
for  such  handler  pursuant  to  this 
section. 

(b)  Marketing  Incentive  Allotments. 
During  any  prorate  period  in  which 
volume  regulation  is  in  effect,  any 
handler  may  handle,  in  addition  to  other 
allotment,  an  amount  of  lemons 
equivalent  to  10  percent  of  the  handler's 
prorate  period  allotment  in  each  of  four 
separate  prorate  periods,  and,  in 
addition,  at  such  other  times  and  in  such 
higher  amounts  as  may  be 
recommended  by  the  committee  and 
approved  by  the  Secretary:  Provided, 
That  such  marketing  incentive 
allotments  may  not  be  issued  to  a 
handler  during  any  prorate  period  in 
which  such  handler  utilizes  an 
exemption  for  special  purpose 
shipments  as  described  in  §  910.68(a). 
Use  of  marketing  incentive  allotment 


may  be  made  by  the  handler  upon  prior 
notification  to  the  committee,  Provided, 
That  such  notification  is  made  prior  to 
the  prorate  period  in  which  such 
marketing  incentive  allotment  is  to  be 
used.  This  incentive  increase  is  in 
addition  to  the  allowance  for 
overshipments  provided  for  in  §  910.57. 

§910.57    (AmendMJ] 

16.  Amend  {  910.57  by  removing  the 
word  "week"  and  substituting  the  word* 
"prorate  period"  in  lieu  tfaereot 

17.  Section  910.58  is  revised  to  read  as 
follows: 

§910.58    UndersHpRMtit 

If  any  person  handles  during  any 
prorate  period  a  quantity  of  lemons, 
covered  by  a  regulation  issued  pursuant 
to  §  910.52,  in  an  amount  less  than  the 
allotment  of  lemons  for  such  period, 
such  person  may  handle,  in  addition  to 
such  person's  allotment  for  the  next  two 
succeeding  weeks  only,  a  quantity  of 
such  lemons  equivalent  to  such 
undershipmenfc  Provided.  That  with  the 
approval  of  the  Secretary,  the  committee 
may  increase  or  decrease  the  number  of 
weeks  or  prorate  periods  over  which 
undershipment  of  allotment  may  be 
carried  forward. 

18.  Section  910.59  is  amended  by 
revising  paragraphs  (a),  (b),  (d),  and  (e) 
to  read  as  follows: 

§910.59    AUotrnwitloww. 

(a)  A  handler  for  whom  a  prorate  base 
has  been  established  may  lend 
allotment  to  other  handlers:  Provided. 
That  such  loan  is  reported  to  the 
committee  not  later  than  48  hours  after 
the  loan  agreement  has  been  entered 
into,  and  provides  for  repayment  within 
1  year  of  the  date  of  the  loan.  If  on  the 
date  of  repayment  specified  in  the  loan 
agreement  the  borrower  has  insufficient 
allotment  to  repay  such  loan,  the 
borrower  shall  repay  suich  loan  as  soon 
after  such  date  as  the  borrower  has 
available  allotment  for  that  purpose. 
The  committee  may  determine  the 
manner  and  the  number  of  weeks  during 
which  the  handler's  obligation  shall  be 
repaid.  If  a  handler  is  no  longer  in 
business  or  ceases  to  operate  in  a 
prorate  district  and  is  therefore  imable 
to  repay  a  loan  obligation  within  1  year, 
the  committee  may  establish  a  method 
by  which  the  committee  may  repay  such 
allotment  loans.  Loan  repayments  made 
by  the  foregoing  method  shall  not 
exceed  2.5  percent  of  the  quantity  which 
the  committee  deems  advisable  to  be 
handled  for  a  particular  week. 

(b)  Allotments  shall  be  loaned  only 
during  the  prorate  period  in  which  such 
allotments  are  issued  and  can  be  used 
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by  the  borrower  only  during  the  prorate 
period  in  which  the  loan  is  secured. 
Handlers  securing  repayment  of 
allotment  loans  shall  use  such 
allotments  only  during  the  prorate 

period  in  which  the  repayment  is  made. 

•  *        *        •        * 

(d)  No  allotment  which  has  been 
loaned  may  again  be  loaned  by  the 
borrower,  or  by  the  lender  after  the 
repayment  thereof.  No  handler  may. 
during  any  Hscal  year,  borrow  in  excess 
of  25  percent  of  the  prorate  base 
allotment  which  the  committee 
estimates  the  handler  will  earn  during 
the  period  in  which  such  loan 
obligations  will  be  repaid. 

(e)  The  committee,  with  the  approval 
of  the  Secretary,  may  adopt  procedural 
rules  and  regulations  tp  effectuate  the 
provisions  of  this  section,  and  may 
modify  the  various  amounts,  time 
periods,  and  percentages  set  forth  in 
paragraphs  (a)  and  (d)  of  this  section. 

§910.61    (AfrandMll 

19.  Amend  §  910.61  by  removing  the 
words  "week"  and  "weekly"  and 
substituting  the  words  "prorate  period" 
in  lieu  thereof. 

20.  Section  910.64  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§9ia64    Otetricts. 

*  *        *        «        * 

(a)  "District  1"  shall  include  that  part 
of  the  State  of  California  which  is  south 
of  a  line  drawn  due  east  and  west 
through  the  present  post  office  in 
Turlock,  California,  and  north  of  a  line 
drawn  due  east  and  west  through  the 
present  post  office  in  Gorman, 
California,  and  west  of  the  extension  of 
a  line  drawn  due  north  and  south 
through  the  present  post  office  in  White 
Water,  California,  but  excluding  San 
Luis  Obispo,  Santa  Barbara,  and 
Monterey  Counties. 

(b)  "District  2"  shall  include  that  part 
of  the  State  of  California  west  of  a  line 
drawn  due  north  and  south  through  the 
present  post  office  in  White  Water, 
California,  and  south  of  a  line  drawn 
due  east  and  west  through  the  present 
post  offfice  in  Gorman,  California,  but 
including  San  Luis  Obispo,  Santa 
Barbara,  and  Monterey  counties. 

§910.66    (AnMfided] 

21.  Amend  §  910.66  by  removing  the 
words  "week"  and  "weekly"  and 
substituting  the  word  "prorate  period"  in 
lieu  thereof. 

22.  A  new  S  910.68  is  added  to  read  as 
follows: 


§9ia6«    Sp«cW  PurpoM  SMpnwnt 

(a)  Upon  the  basis  of 
recommendations  by  the  committee,  or 
from  other  available  information,  the 
Secretary  shall  relieve  from  any  and  all 
requirements,  under  or  established 
pursuant  to  §§  910.52,  910.53,  and  910.56, 
the  handling  of  lemons  for  the  purposes 
of  market  research  and  development: 
promotional  opportunities;  technological 
innovation,  including  shrink-wrapped  or 
irradiated  lemons:  limited  market 
outlets,  including  organically  grown 
lemons:  or  other  uses.  Such  relief  shall 
be  for  a  minimum  of  10  percent  of  a 
handlers  cumulative  prorate  allotments 
or  5,000  cartons,  whichever  is  greater: 
Provided.  That  the  committee,  with  the 
approval  of  the  Secretary,  may  revise 
such  minimum  percentage  or  number  of 
cartons  for  each  specified  use:  Provided 
further,  That  such  minimums  shall  in  no 
case  be  less  than  10  percent  or  5,000 
cartons  for  all  uses  cumulatively. 

(b)  Premium  Quality  Lemons.  (1) 
Shipments  of  lemons  which  are 
inspected  and  certified  as  meeting  the 
requirements  of  the  U.S.  No.  1  grade  as 
defined  in  the  U.S.  Standards  for  Grades 
of  Fresh  Lemons  (7  CFR  Parts  51.2795- 
51.2821)  shall  be  exempt  from  the 
requirements  contained  in  §§  910.52, 
910.53  and  910.56.  each  year  during  the 
months  of  June,  July,  August  and 
September  and  at  such  other  times  and 
in  such  districts  as  the  committee, 
subject  to  the  approval  of  the  Secretary, 
may  recommend.  The  committee  may 
recommend,  and  the  Secretary  may 
approve,  modifications  of  such 
standards  or  develop  such  other 
minimum  standards  as  are  necessary  to 
insure  adequate  levels  of  shipments  of 
premium  quality  lemons. 

(2)  Whenever  the  handling  of  premium 
quality  lemons  is  exempted  pursuant  to 
this  section,  each  handler  who  desires  to 
qualify  for  such  exemption  shall,  prior 
thereto,  cause  each  lot  of  lemons  for 
which  exemption  is  requested  to  be 
inspected  by  the  Federal-State 
inspection  service  and  certified  by  it  as 
meeting  the  applicable  requirements 
specified  pursuant  to  this  section. 
Promptly  thereafter,  each  such  handler 
shall  submit,  or  cause  to  be  submitted, 
to  the  committee  a  copy  of  the 
certificate  of  inspection  with  respect  to 
such  handling.  The  committee  may,  with 
the  approval  of  the  Secretary,  prescribe 
rules  and  regulations  modifying  the 
inspection  requirements  of  this  section 
as  to  time  and  place  such  inspection 
shall  be  performed  whenever  it  is 
determined  it  would  not  be  practical  to 
perform  the  required  inspection  at  a 
particular  location:  Provided,  That  all 


such  shipments  shall  comply  with  the 
minimum  grade  standards  in  effect. 

(c)  The  committee,  with  the  approval 
of  the  Secretary,  may  prescribe  such 
rules,  regulations,  and  safeguards  as  it 
may  deem  necessary  to  prevent  lemons 
handled  under  the  provisions  of  this 
section  from  entering  channels  of  trade 
for  other  than  the  purposes  authorized 
by  this  section.  Such  rules,  regulations, 
and  safeguards  may  include  the 
requirements  that  handlers  shall  file 
applications  with  the  committee  for 
authorization  to  handle  lemons  pursuant 
to  this  section,  and  that  such 
applications  be  accompanied  by  a 
certification  by  the  submitting  handlers 
that  the  lemons  will  not  be  used  for  any 
purpose  not  authorized  by  this  section. 

23.  Section  910.70  is  revised  to  read  as 
follows: 

§910.70    Weekly  report 

On  or  before  such  day  of  each  prorate 
period  as  may  be  designated  by  the 
committee,  each  person  who  first 
handles  lemons  shall  report  to  the 
committee,  on  forms  prepared  by  it,  the 
following  information  with  respect  to 
lemons  marketed  by  such  handler  during 
the  immediately  preceding  week:  (a) 
quantity  handled;  (b)  quantity  shipped 
for  distribution  to  persons  on  relief, 
including  quantity  donated  for 
charitable  purposes;  (c)  quantity 
exported;  (d)  quantity  sold  or  otherwise 
disposed  of  for  canning  or 
manufacturing  into  byproducts;  and  (e) 
quantity  disposed  of  otherwise. 

24.  Section  910.71  is  revised  to  read  as 
follows: 

§910.71    Other  reports. 

Upon  request  of  the  committee  made 
with  the  approval  of  the  Secretary,  each 
person  who  first  handles  lemons  shall 
furnish  to  the  committee,  in  such  manner 
and  at  such  times  as  it  prescribes  (in 
addition  to  such  other  reports  as  are 
specifically  provided  for  in  §  910.70), 
such  other  information,  including  reports 
or  records  required  to  be  maintained 
under  §  910.72,  as  will  enable  the 
committee  to  perform  its  duties  and  to 
exercise  its  powers  under  this  subpart. 

25.  A  new  §  910.72  is  added  to  read  as 
follows: 

§  910.72    Verification  of  reports  and 
records. 

For  the  purpose  of  checking 
compliance  with  recordkeeping 
requirements  and  verifying  reports  filed 
by  handlers,  the  Secretary,  and  the 
committee  through  its  duly  authorized 
employees,  and  at  any  time  during 
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reasonable  business  hours,  shall  be 
permitted  lo  examine  any  lemons  held 
and  any  and  all  records  with  respect  to 
matters  within  the  purview  of  this  part. 
Handlers  shall  furnish  such  assistance 
necessary  to  facilitate  such 
examinations  at  no  expense  to  the 
committee.  All  handlers  shall  establish 
and  maintain  complete  records  which 
accurately  show  the  quantity  of  lemons 
handled  and  disposed  of.  The 
committee,  with  the  approval  of  the 
Secretary,  may  establish  the  type  of 
records  to  be  maintained.  Such  records 
shall  be  retained  by  handlers  for  not 
less  than  3  years  subsequent  to  the 
termination  of  such  crop  year. 

26.  A  new  §  910.73  is  added  to  read  as 
follows;. 

§  910.73    Confidentiat  informaMon. 

All  reports  and  information  submitted 
by  handlers  pursuant  to  the  provisions 
of  this  part  shall  be  received  by  and  at 
all  times  be  in  the  custody  of  one  or 
more  designated  employees  of  the 
committee.  No  such  employees  shall 
disclose  to  any  person,  other  than  the 
Secretary  or  to  the  Secretary's 
designees,  upon  request  therefor,  data  or 
information  obtained  or  extracted  from 
such  reports  and  records  which  might 
affect  the  trade  position,  financial 
condition,  or  business  operation  of  the 
particular  handler  from  whom  received: 
Provided,  That  such  data  and 
information  may  be  combined  and 
made  available  in  the  form  of  general 
reports  in  which  the  identities  of  the 
individual  handlers  furnishing  the 
information  is  not  disclosed;  Provided 
further.  That  any  handler  may  file  a 
written  authorization  to  permit  the 
committee  to  release  such  handler's 
information  to  any  persons  or  marketing 
organization. 

27.  Amend  §  910.81  by  removing  the 
word  "week"  and  substituting  the  word 
"prorate  period"  in  lieu  thereof. 

28.  Revise  S  910.84  to  read  as  follows: 

§910.84    Termination. 

(a)  The  Secretary  may,  at  any  time, 
terminate  the  provisions  of  this  subpart 
by  giving  at  least  one  day's  notice  by 
means  of  a  press  release  or  in  any  other 
manner  which  the  Secretary  may 
determine. 

(b)  The  Secretary  may  termmate  or 
suspend  the  operations  of  any  or  all  of 
the  provisions  of  this  subpart  whenever 
the  Secretary  finds  that  such  provisions 
do  not  tend  to  effectuate  the  declared 
policy  or  the  act. 

(c)  The  Secretary  may  terminate  the 
provisions  of  this  subpart  at  the  end  of 
any  fiscal  year  in  which  the  Secretary 
has  found  by  referendum  or  otherwise 


that  continuance  of  this  subpart  is  not 
favored  by  producers  who.  during  a 
representation  period  determined  by  the 
Secretary,  have  been  engaged  in  the 
production  for  market  of  lemons  in  the 
production  area.  To  determine  whether 
continuance  is  favored  by  producers,  the 
required  percentages  set  forth  in  the  act 
with  respect  to  producer  approval  of  the 
issuance  of  a  marketing  agreement  and 
order  regulating  the  handling  of  citrus 
fruits  producted  in  any  area  producing 
what  is  known  as  California  citrus  fruits 
(approval  by  three-fourths  of  the 
producers  who,  during  a  representation 
period,  determined  by  the  Secretary, 
have  been  engaged,  within  the 
production  area,  in  the  production  of 
lemons  for  market  or  by  producers  who, 
during  such  representation  period,  have 
produced  for  market  at  least  two-thirds 
of  the  volume  of  lemons  produced 
within  the  production  area  for  market) 
shall  be  used.  Such  required  percentages 
for  continuance  shall  be  held  to  be 
complied  with  if,  of  the  total  number  of 
producers,  or  the  total  volume  of  lemons 
produced  for  market,  as  the  case  may 
be,  represented  in  such  referendum,  the 
percentage  favoring  continuance  is 
equal  to  or  in  excess  of  the  percentage 
required:  Provided,  That, 
the  Secretary  shall  terminate 
the  provisions  of  this  subpart 
at  the  end  of  any  fiscal  year  whenever 
the  Secretary  finds  that  such 
termination  is  favored  by  a  majority  of 
producers  who.  during  a  representative 
period,  have  been  engaged  in  the 
production  far  market  of  lemons  if  such 
ma|ority  has,  during  such  period, 
produced  for  market  more  than  50 
percent  of  the  volume  of  such  lemons 
produced  for  market; 
Provided  further,  that  termination  of 
the  order  shall  be  effective  only  if 
announced  on  or  before  July  31  of  the 
then  current  fiscal  year. 

(d)  The  Secretary  shall  conduct  a 
referendum  no  later  than  May  31, 1969, 
and  no  later  than  May  31,  every  sixth 
year  thereafter  to  find  whether,  in 
accordance  with  paragraph  (c)  of  this 
section,  continuance  of  the  order  is 
favored  by  producers: 

Provided,  That  if  a  continuance 
referendum  is  held  within  any  six  year 
period  of  time,  as  herein  provided,  the 
next  referendum  shall  be  held  not  later 
than  May  31  of  the  sixth  year  following 
such  referendum. 

(e)  The  provisions  of  this  part  shall,  in 
any  event  terminate  whenever  the 
provisions  of  the  act  authorizing  them 
cease  to  be  in  effect. 

29.  Section  910.93,  which  applies  only 
to  the  marketing  a^eement,  is  added  to 
read  as  follows: 


§  910.93    Counterparts. 

This  agreement  may  be  executed  in 
mutiple  counterparts  and  when  one 
counterpart  is  signed  by  the  Secretary, 
all  such  counterparts  shall  constitute, 
when  taken  together,  one  and  the  same 
instrument  as  if  all  signature  were 
contained  on  one  original. 

30.  Section  910.94,  which  applies  only 
to  the  marketing  agreement,  is  added  to 
read  as  follows: 

§9«0^    AddWonai  parliaa. 

After  the  effective  date  hereof,  any 
handler  may  become  a  party  to  this 
agreement  if  a  counterpart  is  executed 
by  such  handier  and  delivered  to  the 
Secretary.  This  agreement  shall  take 
effect  as  to  such  new  contracting  partv 
at  the  time  such  counterpart  is  delivered 
to  the  Secretary  and  the  benefits, 
privileges,  and  immunities  conferred  by 
this  agreement  shall  then  be  effective  as 
to  such  new  contracting  party. 

31.  Section  910.95,  which  applies  only 
to  the  marketing  agreement,  is  added  to 
read  as  follows: 

§910.95    Ofdf  wttti  tnaiiLgtlng  agr^ament 

Each  signatory  handlers  hereby 
requests  the  Seiretary  to  issue,  pursuant 
to  the  Act.  an  order  providing  for 
regulating  the  handling  of  lemons  in  the 
same  maimer  as  is  provided  for  in  this 
agreement 

Dated:  July  31, 1985. 
WiUiam  T.  Maalay. 

Deputy  Administrator,  Marketing  Programs. 
|FR  Doc.  85-18529  Filed  8-2-65;  3:50  pmj 

BtUJNQ  CODE  34t4>-03-« 


DEPARTMENT  OF  TREASURY 

Customs  Servic* 

19  CFR  Parts  111  and  171 

Proposed  Customs  Regulations 
Amendments  Relating  to  Customs 
Brokers 

AQENCV:  Customs  Service,  Treasury. 
action:  Proposed  rule. 

summary:  The  Trade  and  Tariff  Act  of 
1984  made  numerous  changes  to  the 
statutory  provisions  relating  to  the 
regulation  of  customs  brokers.  Among 
these  changes  were  the  creation  of  a 
single  license  for  each  customs  iMtiker 
and  separate  permits  to  operate  in  each 
Customs  district,  a  listing  of  specific 
grounds  for  suspension  or  revocation  ol 
a  license  or  permit  creation  of  a 
monetary  penalty  and  specific 
procedures  to  be  followed  when  an 
action  is  initiated  to  suspend  or  revoke  a 
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license  or  assess  a  monetary  penalty. 
This  document  proposes  to  amend  the 
Customs  Regulations  to  implement  the 
statutory  changes  made  by  the  Trade 
and  Tariff  Act  of  1984. 

In  addition,  prior  to  the  passage  of  the 
Trade  and  Tariff  Act.  a  Customs 
Headquarters  Task  Force  on  broker 
licensing  and  regulation  was  established 
to  make  a  comprehensive  study  of  the 
laws  and  regulations  administered  by 
Customs  which  relate  to  licensed 
brokers  and  to  make  recommendations 
for  regulatory  amendments.  This 
document  further  proposes  to  amend  the 
Customs  Regulations  based  upon  the 
recommendations  of  the  Task  Force. 
date:  Comments  must  be  received  on  or 
before  November  5, 1985. 
ADDRESS:  Comments  (preferably  in 
triplicate)  may  be  submitted  to  and 
inspected  at  the  Regulations  Control 
Branch.  Room  2426.  U.S.  Customs 
Service.  1301  Constitution  Avenue,  NW.. 
Washington.  DC  20229.  Comments 
relating  to  the  information  collection 
aspects  of  the  proposal  should  be 
addressed  to  Customs,  as  noted  above, 
and  also  the  Office  of  Information  and 
Regulatory  Affairs,  Attention:  Desk 
officer  for  U.S.  Customs  Service,  Office 
of  Management  and  Budget, 
Washington.  D.C.  20503 
FOR  FURTHER  INFORMATION  CONTACT 
Steven  I.  Pinter  or  Fred  Burns  O'Brien. 
Entry.  Licensing  and  Restricted 
Merchandise  Branch.  Office  of 
Regulations  and  Rulings.  U.S.  Customs 
Service.  1301  Constitution  Avenue  NW.. 
Washington.  DC  20229;  202-566-5765. 
SUPPtfMENTARY  INFORMATION: 

Background 

A  customs  broker  ("broker")  is  a 
person  who  is  licensed  by  the  Customs 
Service  ("Customs")  to  transact 
Customs  business  on  behalf  of  importers 
and  other  persons.  Under  section  641. 
Tariff  Act  of  1930.  as  amended  (19 
U.S.C.  1641).  the  Secretary  of  the 
Treasury  may  prescribe  rules  and 
regulations  governing  the  licensing  as 
brokers  of  citizens  of  the  U.S.  of  good 
moral  character,  and  of  corporations, 
associations,  and  partnerships.  Rules 
and  regulations  also  may  be  prescribed 
as  necessary  to  protect  importers  and 
the  revenue  of  the  U.S..  to  include  the 
keeping  of  books,  accounts,  and  records 
by  brokers,  and  the  inspection  of  these 
and  related  papers,  documents,  and 
correspondence  by  any  duly  accredited 
agent  of  the  U.S.  Part  111,  Customs 
Regulations  (19  CFR  Part  111),  contains 
the  regulations  prescribed  by  the 
Secretary  relating  to  the  licensing  of 
brokers  and  their  duties  and 
responsibilities. 


A  Customs  Headquarters  Task  Force 
on  broker  licensing  and  regulations 
(Task  Force)  was  established  to  make  a 
comprehensive  study  of  the  laws  and 
regulations  administered  by  Customs 
which  relate  to  brokers  and  to  make 
recommendations  for  regulatory 
amendments. 

Based  upon  the  recommendations  of 
the  Task  Force  for  regulations  changes, 
on  April  7, 1983.  Customs  published  a 
notice  of  the  Federal  Register  (48  FR 
15154).  proposing  amendments  to  Part 
111.  Customs  Regulations. 

On  October  30, 1984.  the  President 
signed  Pub.  L.  98-573,  the  Trade  and 
Tariff  Act  of  1984  (the  Act).  Section  212 
of  the  Act  made  substantial  revisions  to 
section  641.  Tariff  Act  of  1930.  as 
amended  (19  U.S.C.  1641).  relating  to 
customs  brokers.  Among  the  changes 
were  the  creation  of  a  single  license  for 
each  customs  broker  and  separate 
permits  to  operate  in  each  Customs 
district,  a  listing  of  specific  grounds  for 
suspension  or  revocation  of  a  license  or 
permit,  creation  of  a  monetary  penalty 
and  specific  procedures  to  be  followed 
when  an  action  is  initiated  to  suspend  or 
revoke  a  license  or  assess  a  monetary 
penalW^A  more  detailed  discussion  of 
the  Y^ous  provisions  of  the  Act 
relamig  to  brokers  is  set  forth  below. 

In  light  of  the  new  brokers  statute  it 
has  been  decided  to  again  publish  the 
recommendations  of  the  Task  Force 
which  were  the  subject  of  proposed 
amendments  set  forth  in  the  Federal 
Register  on  April  7. 1983.  as  proposed 
amendments  to  the  Customs 
Regulations,  along  with  the  amendments 
necessary  as  a  result  of  the  Act. 

Discussion  of  Proposed  Amendments 

1.  Prior  to  the  Act.  section  641.  Tariff 
Act  of  1930.  as  amended  (Tariff  Act), 
and  the  various  predecessor  provisions 
relating  to  customs  brokers  referred  to 
brokers  as  customhouse  brokers.  This 
was  in  recognition  of  the  fact  that 
historically  the  business  of  the  broker 
was  conducted  at  the  customhouse.  In 
this  day  and  age  this  is  no  longer  the 
case.  The  Act  refers  to  brokers  as 
customs  brokers.  Accordingly,  it  is 
proposed  to  amend  the  heading  and  text 
of  Part  111  to  remove  the  words 
"customhouse  brokers"  or  "customhouse 
broker"  and  substitute  the  words 
"customs  brokers"  or  customs  broker" 
wherever  necessary. 

2.  Section  111.0,  Customs  Regulations 
(19  CFR  111.0).  sets  forth  \he  scope  of 
Part  111.  It  is  proposed  to  modify  this 
section  to  identify  those  major  areas  of 
section  641  which  are  the  subject  of 
detailed  regulations.  For  example,  it  is 
proposed  to  modify  the  scope  provision 
to  include  reference  to  the  new 


provisions  relating  to  permits  and  the 
assessment  of  monetary  penalties. 

3.  Definitions  of  various  terms  are 
contained  in  §  111.1.  Customs 
Regulations  (19  CFR  111.1). 

Section  641(a)(2).  Tariff  Act.  as 
amended  by  the  Act.  defines  the  term 
"Customs  business".  That  phrase  means 
those  activities  involving  transactions 
with  Customs  concerning  the  entry  and 
admissibility  of  merchandise,  its 
classification  and  valuation,  the 
payment  of  duties,  taxes,  or  other 
charges  assessed  or  collected  by  Custom 
upon  merchandise  by  reason  of  its 
importation,  or  the  refund,  rebate,  or 
drawback  thereof.  This  definition  is 
incorporated  in  a  new  proposed 
§  111.1(c).  As  a  result  of  this  proposal, 
existing  paragraphs  (c),  (d).  (e).  (f)  and 
(g)  of  §  111.1  would  be  redesignated  as 
paragraphs  (d).  (e),  (f),  (g)  and  (h), 
respectively. 

4.  Existing  §  111.1(e).  Customs 
Regulations  (19  CFR  lll.(e))  (proposed 
redesignated  §  111.1(f)).  defines  the  term 
"Books  and  papers"  as  including  "all 
books,  accounts,  records,  papers, 
documents,  powers  of  attorney,  data 
processing  materials  (other  than  cards, 
magnetic  tapes  and  discs,  and  incidental 
intermediate  forms  temporary  in  nature), 
and  correspondence  of  a  broker  relating 
to  his  Customs  business." 

Based  upon  the  recordkeeping 
provision  of  section  508  of  Pub.  L.  95- 
410,  the  "Customs  Procedural  Reform 
and  Simplification  Act  of  1978," 
Customs,  by  T.D.  79-159,  which  was 
published  in  the  Federal  Register  on 
June  4, 1979  (44  FR  31962),  amended  its 
regulations  to  define  the  term  "records" 
in  §  162.1a(a),  Customs  Regulations  (19 
CFR  162.1a(a)).  Because  of  that 
amendment.  Customs  proposes  to 
amend  §  111.1(e)  (proposed  redesignated 
S  111.1(f))  to  define  "records"  as  those 
documents  identified  in  §  162.1a, 
Customs  Regulations,  and  kept  as 
provided  in  §  162.1b.  Customs 
Regulations  (19  CFR  162.1b). 

It  is  also  proposed  to  make 
conforming  amendments  to  §§  111.21, 
111.22. 111.23. 111.24. 111.25, 111.26. 
111.27.  and  111.30.  Customs  Regulations 
(19  CFR  111.21. 111.22. 111.23, 111.24. 
111.25. 111.26. 111.27  and  111.30).  to 
remove  references  to  "Book  and  paper" 
or  "Books  and  papers"  and  substitute 
"records"  or  "record",  as  appropriate. 

5.  Section  641(b).  Tariff  Act.  as 
amended  by  the  Act.  provides  for  the 
issuing  of  licenses  to  individuals  and 
corporations,  associations  and 
partnerships  if  at  least  one  member  of 
the  particular  business  entity  holds  a 
valid  brokers  license. 
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Section  641(c).  Tariff  Act,  as  amended 
by  the  Act,  established  a  requirement 
for  a  permit  for  each  district  in  which 
the  broker  intends  to  operate. 

In  order  to  implement  the  above 
requirement  for  a  permit  it  is  proposed 
to  include  references  to  a  permit  in 
§S  111.0. 111.2, 111.4.  lll.ll(bK2). 
111.11(c)(3).  111.37, 111.43,  and  111.51, 
Customs  Regulations  (19  CFR  111.0. 
111.2. 111.4. 111.11(b)(2).  111.11(c)(3). 
111.37. 111.43.  and  111.51). 

It  is  proposed  to  substantially  revise 
5111.19.  Customs  Regulations  (19  CFR 
111.19).  relating  to  licenses  for 
additional  districts  to  reflect  the 
changes  in  the  law  regarding  the 
requirements  for  permits. 

It  should  be  noted  that  section 
214(d)(2)  of  the  Act  provides  that  a 
brokers  license  in  effect  on  the  date  of 
enactment  of  the  Act  (i.e.  October  30. 
1984)  will  continue  in  force  as  a  license 
to  transact  customs  business  as  a  broker 
and  that  licenses  will  be  accepted  as 
permits  for  the  district  or  districts 
covered  by  that  license.  However, 
section  214(d)(1)  provides  that  section 
212  of  the  Act  (i.e.  the  amended  section 
641,  Tariff  Act)  will  take  effect  upon  the 
close  of  the  180th  day  following  the 
October  30. 1984,  date  of  enactment  (i.e. 
April  29, 1985).  The  Act  is  silent 
regarding  the  treatment  of  licenses 
issued  between  the  date  of  enactment 
(i.e.  October  30, 1984)  and  the  effective 
date  of  the  revised  section  641  (i.e.  April 
29. 1985).  As  a  result  of  these  two 
effective  date  provisions  a  broker  issued 
a  license  between  October  30, 1984,  and 
April  29. 1985,  could  be  considered  not 
to  hold  a  valid  customs  brokers  license 
on  or  after  April  29, 1985.  A  broker  in 
such  circumstances  could  also  be 
considered  to  be  in  violation  of  section 
641(b)(6)  relating  to  transacting  customs 
business  without  a  valid  license. 

While  Customs  believes  a  person 
licensed  during  this  interim  period 
should  be  treated  the  same  as  a  person 
who  held  a  license  on  October  30, 1984. 
a  technical  amendment  will  be 
submitted  to  the  Congress  to  eliminate 
any  doubt  about  the  matter. 
Accordingly,  it  is  Customs'  present 
position  that  a  brokers  license  in  effect 
on  April  28. 1985,  held  by  an  individual 
or  organization  (i.e.  partnership, 
corporation  or  association),  on  or  after 
April  29, 1985.  will  be  recognized  as  a 
national  customs  brokers  license  to 
transact  customs  business  as  a  customs 
broker.  If  an  individual  or  organization 
on  April  28, 1984.  held  more  than  one 
customs  brokers  license,  all  licenses 
held  by  that  individual  or  organization 
will  merge  into  one  national  license.  For 
administrative  and  operational  control, 
the  license  in  effect  on  April  28, 1985, 


with  the  earliest  issue  date  will  be  the 
license  into  which  the  later  issued 
licenses  will  merge  unless  the  broker 
specifically  requests  that  a  different 
license  be  used.  If  the  broker  wants  its 
licenses  to  merge  into  a  license  other 
than  the  license  with  the  earliest  date  of 
issue,  he  must  advise  both  the  district 
director  of  the  district  which  issued  the 
license  with  the  eariiest  effective  date 
and  the  district  director  of  the  district 
which  issued  the  license  he  wants  as  the 
site  for  his  national  license. 

All  brokers  licenses  in  effect  on  April 
28. 1985.  will,  on  April  29. 1985.  be 
accepted  as  permits  to  transact  customs 
business  as  a  broker  for  the  district  or 
districts  covered  by  that  license. 

6.  Section  641(b)(2),  Tariff  Act,  as 
amended  by  the  Act,  modified  the 
requirement  that  two  officers  of  the 
partnership,  corporation  or  association 
be  licensed  brokers.  Under  the  new  law 
only  one  licensed  broker  is  required. 

In  order  to  implement  this  change  it  is 
proposed  to  amend  §§  111.11  (b)(1)  and 
(c)(2).  Customs  Regulations  (19  CFR 
111.11  (b)(1)  and  (c)(2)).  to  remove  the 
requirement  for  two  licensed  brokers. 

7.  Section  641(b)(2).  Tariff  Act.  as 
amended  by  the  Act.  codified  the 
existing  regulatory  requirement  for  an 
examination  of  applicants  for  a  broker 
license  found  in  §  111.13,  Customs 
Regulations  (19  CFR  111.13).  Because  of 
the  above  discussed  modification  to 
section  641.  Tariff  Act,  which  changed 
the  number  of  licensed  brokers 
necessary  to  qualify  a  partnership 
corporation  or  association  for  a  brokers 
license  from  two  to  one.  it  is  necessary 
to  modify  the  procedure  for  a  special 
examination  for  a  brokers  license  in  the 
event  that  a  partnership,  corporation  or 
association  loses  its  qualifying  broker 
before  the  next  scheduled  examination. 
Further,  it  is  proposed  to  amend 

§  111.13(c).  Customs  Regulations, 
relating  to  special  examinations,  by 
changing  the  reference  from  two 
licensed  members  or  officers  to  one 
licensed  member  or  officer. 

8.  Section  111.11(a)(4),  Customs 
Regulations  (19  CFR  111.11(a)(4)).  states 
that  an  applicant  for  an  individual 
license  must  establish  through  an 
examination  that  he  has  sufficient 
knowledge  of  Customs  and  related  laws, 
regulations  and  procedures  to  render 
valuable  service  to  importers  and 
exporters.  Section  111.13.  Customs 
Regulations,  relates  to  the  examination 
of  an  applicant  for  a  license. 

Section  641(a)(2).  Tariff  Act.  as 
amended  by  the  Act,  states  that  an 
applicants  knowledge  of  Customs  and 
related  laws,  regulations  and 
procedures,  bookkeeping,  accounting, 


and  all  other  appropriate  matters  may 
be  determined  by  examination. 

It  is  proposed  to  expand  the  coverage 
of  §§  111.11(a)(4),  and  111.13(a), 
Customs  Regulations,  to  include  within 
the  scope  of  examinable  matters 
bookkeeping,  accounting,  and  all  other 
appropriate  matters. 

9.  Section  111.11,  Customs 
Regulations,  sets  forth  the  basic 
requirements  that  must  be  met  by  an 
individual,  partnership,  association,  or 
corporation  to  obtain  a  broker's  license. 
Concerning  a  partnership.  {  111.11(b)(2) 
requires  that  there  must  be  an  office 
where  transactions  with  Customs  will 
be  performed  by  a  licensed  officer  or  a 
qualified  employee.  Section  111.11(b)(3) 
contains  a  similar  requirement  for  an 
association  or  corporation.  In  either 
circumstance,  if  the  transaction  is 
performed  by  a  qualified  employee,  it 
must  be  performed  under  the 
"responsible  supervision  and  control"  of 
the  licensed  member(s)  of  the 
partnership  or  officer(s)  of  the 
association  or  corporation. 

In  the  past,  at  times,  a  licensed  firm 
has  applied  for  a  license  for  a  branch 
office,  usually  in  another  city,  and  the 
application  has  described  how  the 
licensed  member(s)  or  officer(s)  in  the 
home  office  will  exercise  supervision 
and  control  over  an  employee(s)  in  the 
branch  office.  Occasionally.  Customs 
has  found  that  the  description  of  the 
supervision  and  control  is  inadequate. 

Section  641(b)(4),  Tariff  Act,  as 
amended  by  the  Act,  codifies  the 
requirement  for  the  broker  to  exercise 
responsible  supervision  and  control  over 
the  customs  business  that  it  conducts.  In 
order  to  implement  this  provision  and  to 
clarify  the  term  "responsible  supervision 
and  control"  used  in  S  111.11,  Customs 
proposes  to  add  a  new  paragraph  (d)  to 
§  111.11  to  define  the  term. 

Under  proposed  paragraph  (d) 
"responsible  supervision  and  control" 
means  that  supervision  and  control 
necessary  to  ensure  that  the  employee 
provides  substantially  the  same  quality 
of  service  in  handling  customs 
transactions  that  the  licensed  broker  is 
required  to  provide.  While  the 
determination  of  what  is  necessary  to 
maintain  responsible  supervision  and 
control  will  vary  depending  upon  the 
circumstances  in  each  case,  factors, 
which  Customs  will  consider,  include, 
but  are  not  limited  to,  the  frequency  of 
visits  to  offices  of  the  licensee  by  the 
licensed  broker(s);  the  training  required 
of  the  employee(s);  th§  issuance  of 
written  instructions  and  guidelines  to 
the  employee(s);  the  volume  and  type  of 
business  of  the  licensee;  the  reject  rate 
for  the  various  customs  transactions:  the 
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maintenance  of  current  editions  of  the 
Customs  Regulations.  Tariff  Schedules 
and  Customs  issuances;  the  availability 
of  the  licensed  brokeiis)  for  consultation 
with  the  employee(s),  when  necessary; 
the  frequency  of  audits  and  reviews  by 
the  licensed  broker(8)  of  the  customs 
transactions  handled  by  the 
employee(s);  and  any  circumstance 
which  indicates  whether  a  licensed 
broker  of  the  firm  has  a  real  interest  in 
the  firm's  operation. 

If  a  licensed  broker  is  in  charge  of  an 
office  and  the  broker  is  not  a  qualifying 
broker,  the  broker  employee  will  be 
required  to  exercise  responsible 
supervision  and  control  over  the  other 
employees  in  the  firm  office  over  which 
he  is  in  charge. 

10.  Section  641(bM5).  Tariff  Act.  as 
amended  by  the  Act.  provides  that  any 
person  who  intentionally  transacts 
customs  business,  other  than  on  his  own 
behalf,  without  holding  a  valid  broker's 
license  shall  be  liable  for  a  monetary 
penalty  not  to  exceed  $10,000  for  each 
transaction. 

It  is  proposed  to  redesignate  §  111.4, 
Customs  Regulations,  as  §  111.5  and 
incorporate  the  substance  of  section 
641(b)(5).  Tariff  Act.  into  a  new  i  111.4. 
The  proposed  section  would  also  cross- 
reference  a  new  subpart  E  in  Part  111 
which  will  contain  the  procedures  for 
assessing  the  monetary  penalties 
estabhshed  by  section  641(b)(6)  and 
section  641(d)(2)(A).  Tariff  Act. 

11.  The  provisions  of  S  111.12(a)(2). 
Customs  Regulations,  relate  to  the  fee  to 
be  charged  an  applicant  for  a  brokers 
license.  A  cross-reference  to  the  fee  is 
also  contained  in  S  111.12(a)(1). 

Section  641(h),  Tariff  Act,  as  amended 
by  the  Act.  authorizes  the  Secretary  to 
prescribe  reasonable  fees  and  charges  to 
defray  the  costs  of  carrying  out  the 
provisions  of  641,  including,  but  not 
limited  to  fees  for  licenses  and 
examinations. 

Accordingly,  it  is  proposed  to 
eliminate  the  cross-reference  in 
§  111.12(a)(1)  and  to  revise  $  111.12(a)(2) 
to  indicate  that  each  applicant  shall  be 
charged  a  fee  to  defray  the  costs  to 
Customs  for  the  preparation  and 
administration  of  the  examination  and 
other  expenses  in  processing  the 
application.  The  fee  will  be  determined 
under  the  provisions  of  19  U.S.C.  1641(h) 
and  31  U.S.C.  9701.  The  proposed 
regulation  would  indicate  that  the  fee 
will  be  reviewed  annually  and  revised, 
if  necessary,  to  reflect  current  costs. 
Under  the  proposal  revisions  to  the  fee 
will  be  published  in  the  Federal  Register 
and  Customs  Bulletin.  As  under  the 
current  regulations  the  fee  will 
accompany  the  application  and  be  in  the 


form  of  a  check  or  money  order  payable 
to  the  U.S.  Customs  Service. 

Based  upon  Customs'  review  of  the 
current  costs  incurred  in  the  preparation 
and  administration  of  the  examination 
and  other  expenses  in  processing  an 
apphcation  for  a  brokers  license  for  an 
individual,  it  has  been  determined  that  a 
fee  of  $300.00  is  appropriate.  Customs' 
review  has  indicated  that  the  current 
costs  to  process  an  application  for  a 
brokers  license  for  a  partnership, 
association  or  corporation  is  $300.00. 
Accordingly,  a  $30a00  fee  will  be 
required  to  accompany  an  individual, 
partnership,  association  or  corporation 
application. 

Customs  has  notified  its  various  field 
offices  to  begin  collecting  these  fees 
with  applications  submitted  on  or  after 
April  29. 1985. 

Section  111.12(c)  provides  for  a  refund 
of  the  application  fee  if  the  application 
is  withdrawn  before  the  date  of  the 
examination. 

In  recognition  of  the  fact  that  certain 
processing  of  an  application  occurs 
before  the  brokers  examination  which 
involves  time,  effort  and  expense,  it  is 
proposed  to  amend  i  111.12(c)  to 
authorize  a  refund  less  any  costs 
associated  with  the  processing  of  the 
application  to  include  the  costs  of 
processing  the  refund. 

Under  the  provisions  of  S  112.13.  if  an 
applicant  fails  to  appear  for  an 
examination,  the  applicant  is  entitled  to 
a  refund  of  one-half  of  the  application 
fee.  as  is  an  applicant  who  fails  to  pass 
the  examination.  It  is  proposed  to 
amend  both  paragraphs  (d)  and  (e) 
§  111.13  to  indicate  that,  in  either  of  the 
two  situations  discussed  above,  the 
district  director  will  deduct  from  the 
application  fee  the  pro  rata  costs 
associated  with  preparing  and 
administering  the  examination  and  any 
other  costs  associated  with  the 
processing  of  the  application,  including 
the  costs  of  processing  the  refund,  and 
refund  the  balance  to  the  applicant. 

Section  111. 13(c)  relates  to  a  special 
examination  given  to  an  applicant  so  an 
individual,  partnership,  association,  or 
corporate  entity  which  loses  the 
qualifying  broker  may  continue  the 
Customs  brokerage  business  without 
interruption.  In  recognition  of  the  fact 
that  Customs  incurs  substantial  expense 
for  the  benefit  of  the  applicant  for  a 
special  examination,  it  is  proposed  to 
amend  S  111.13(e)  to  authorize  the 
collection  of  a  fee  to  defray  these  costs. 
As  with  the  earlier  discussed  fees,  the 
fee  for  the  special  examination  will  be 
determined  under  the  provision  of  19 
U.S.C.  1641(h)  and  31  U.S.C.  9701. 

12.  Section  641(c),  Tariff  Act,  as 
amended  by  the  Act,  relates  to  permits 


for  customs  brokers.  Under  that  section 
each  person  granted  a  customs  brokers 
license  must  also  have  a  permit  for  each 
Customs  district  in  which  that  person 
conducts  customs  business.  The  law 
also  provides  that  the  broker  shall 
regularly  employ  in  each  Customs 
district  for  which  a  permit  is  issued  at 
least  one  individual  who  is  also  a 
licensed  broker  to  exercise  responsible 
supervision  and  control  over  the 
customs  business  conducted  in  that 
district.  By  virtue  of  section  214(d)(1)(A) 
of  the  Act,  the  requirement  for  a 
licensed  broker  in  each  district  will  take 
effect  on  October  31, 1987.  When  this 
provision  takes  effect,  the  law  provides 
for  an  exception  if  the  licensed  person 
can  demonstrate  that  it  regularly 
employs  in  the  region  in  which  the 
district  is  located,  at  least  one  licensed 
individual  and  that  sufficient  procedures 
exist  within  the  firm  for  the  person 
employed  in  that  region  to  exercise 
responsible  supervision  and  control  over 
the  customs  business  conducted  by  the 
firm  in  the  district  for  which  the  waiver 
is  sought. 

Section  111.19  provides  for  licenses 
for  additional  districts.  In  order  to 
implement  the  statutory  scheme  for 
permits  set  forth  in  section  641(c).  Tariff 
Act.  as  amended  by  the  Act,  it  is 
proposed  to  modify  the  language  of 
5  111.19. 

It  is  proposed  to  retitle  the  section  as 
"Permits". 

Proposed  paragraph  (a)  states  that 
each  person  granted  a  broker's  license 
will  be  concurrently  issued  a  permit  for 
the  district  through  which  the 
application  for  the  license  was 
submitted  without  the  payment  of  the 
fee  required  by  proposed  paragraph  (c) 
of  this  section,  if  it  is  shown  to  the 
satisfaction  of  the  district  director  that 
the  person  intends  to  transact  customs 
business  in  the  district  through  which 
the  brokers  license  application  is 
submitted  and  the  person  otherwise 
complies  with  the  requirements  of  this 
section. 

Permits  for  additional  districts  would 
be  the  subject  of  proposed  paragraph 
(b).  Under  proposed  paragraph  (b)  a 
licensed  person  who  intends  to  conduct 
customs  business  in  additional  districts 
would  submit  an  application  on 
Customs  Form  3124.  This  is  an 
application  for  a  brokers  license.  The 
proposed  regulation  states  that  the 
application  would  be  modified  to 
indicate  it  is  an  application  for  a  permit. 
In  an  effort  to  lessen  the  burden  on  the 
broker,  the  proposal  states  that  if  the 
information  set  forth  on  the  previously 
submitted  brokers  license  application  is 
current,  a  copy  of  that  application  can 
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be  U8ed.  The  application  would  have  to 
comply  in  all  other  respects  with  the 
requirements  of  proposed  §  111.12(a).  In 
addition,  the  broker  would  have  to 
identify  his  license  number  and  date  of 
issuance.  A  list  of  all  districts  for  which 
a  permit  has  been  previously  granted 
would  be  required  under  the  proposal. 
Under  proposed  paragraph  (c)  each 
application  for  a  permit  will  be 
accompanied  by  a  fee  to  defray  the 
costs  of  processing  the  application.  The 
fee  will  be  determined  under  the 
provisions  of  19  U.S.C.  1641(h)  and  31 
U.S.C.  9701.  As  with  the  fee  for  the 
license,  the  permit  fee  will  be  reviewed 
annually  and  revised,  if  necessary,  to 
reflect  current  costs.  Revisions  to  the  fee 
v/ill  be  published  in  the  Federal  Register 
and  Customs  Bulletin.  As  with  the  other 
fees  it  will  be  payable  by  check  or 
money  order  made  out  to  the  U.S. 
Customs  Service. 

Based  upon  Customs  review  of  the 
anticipated  costs  in  the  processing  of  an 
application  for  a  permit,  it  has  been 
determined  that  a  fee  of  $100.00  per 
application  is  appropriate.  Customs  has 
notified  Js  various  field  offices  to  begin 
collecting  this  fee  with  applications 
submitted  on  or  after  April  29, 1985. 
Proposed  paragraph  (d)  deals  with 
responsible  supervision  and  control. 
This  paragraph  requires  that  the 
applicant  have  a  place  of  business 
within  the  district  for  which  the 
application  is  filed  and  establish  that  it 
is  prepared  and  qualified  to  render 
efficient  service  and  exercise 
responsible  supervision  and  control  over 
the  proposed  office. 

The  proposed  paragraph  also  provides 
for  the  employment  of  at  least  one 
licensed  individual  in  each  district  on  or 
after  October  31. 1987.  A  provision  for 
the  statutory  exception  is  included 
which  provides  that  if  an  applicant  can 
demonstrate  to  the  satisfaction  of  the 
Commissoner  of  Customs  that  he 
regularly  employes  in  the  region  in 
which  the  district  is  located,  at  least  one 
individual  who  is  Ucensed  and  that 
adequate  procedures  exist  for  that 
person  to  exercise  responsible 
supervision  and  control,  a  waiver  may 
be  granted.  A  proposed  procedure  for 
obtaining  a  waiver  is  also  included  in 
this  paragraph. 

It  is  proposed  to  redesignate  §  111.19 
(d)  and  (e)  as  §  111.19  (e)  and  (f). 
respectively,  modify  redesignated 
paragraph  (e)  to  delegate  authority  to 
the  district  director  to  act  on  the 
application  and  make  other  editorial 
changes  to  both  paragraphs  to  conform 
them  to  the  other  proposed  changes. 

13.  Section  111.23(a),  Customs 
Regulations  (19  CFR  111.23(a)),  provides 
that  brokers  will  retain  their  records  for 
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a  specified  period  within  the  Customs 
district  to  which  they  relate.  Under 
modem  business  practices,  records  of 
financial  transactions  of  large  firms 
often  are  located  in  a  main  office  of  the 
firm.  Brokers  have  complained  that  the 
requirement  that  records  be  maintained 
in  each  Customs  district  to  which  they 
relate  is  a  burden.  It  is  believed  that 
Customs  and  brokers  would  benefit  by 
permitting  the  business  practice  of 
centralizing  records  of  financial 
transactions  which  is  often 
complemented  by  highly  efficient 
automated  data  processing  methods. 
Therefore,  Customs  proposes  to  amend 
S  111.23  to  permit  brokers  licensed  to 
transact  customs  business  in  districts 
which  are  in  more  than  one  region,  or  in 
more  than  one  district  in  a  single  region, 
to  maintain  their  records  of  financial 
transactions  at  a  central  location. 

Customs  anticipates  that  under  the 
proposal,  records  such  as  cash  receipts, 
disbursement  journals,  accounts 
receivable  and  accounts  payable,  the 
general  ledger,  and  other  summary 
records  would  be  maintained  at  one 
cental  location.  Other  basic  records  for 
brokers  who  operate  offices  in  more 
than  one  district  would  be  maintained  at 
each  location  where  the  broker 
transacts  customs  business.  These 
records  would  include  entry  files, 
immediate  delivery  release  and  control 
files,  and  other  records  essential  to  the 
day-to-day  operations  of  the  local  office. 

To  accomplish  this  change,  this 
document  proposes  to  amend  §  111.23(a) 
by  providing  an  exemption  to  the 
requirement  that  the  records  shall  be 
retained  within  the  Customs  district  to 
which  they  relate.  A  regional 
commissioner,  responsible  for  the  region 
in  which  the  centralized  records  are  to 
be  maintained,  may  grant  an  exemption 
under  the  procedure  proposed  in  new 
§  111.23(e),  permitting  authorized 
brokers  to  maintain  records  of  financial 
transactions  at  one  centralized  location 
in  a  region.  New  proposed  §  111.23(f) 
would  provide  the  procedure  for 
withdrawing  the  exemption. 

Section  111.23(b)  provides  that  with 
the  approval  of  the  district  director  a 
broker  may  microfilm  certain  specified 
records.  Similarly,  §  111.23(d)  provides 
that  a  broker  may  use  other  methods  of 
reproduction,  including  microfiche,  upon 
approval  of  the  district  director.  This 
document  proposes  to  further  amend 
§  111.23  by  adding  a  new  paragraph  (g). 
Proposed  §  111.23(g)  would  provide  that 
where  a  regional  commissioner  permits 
a  broker  to  maintain  records  of  financial 
transactions  at  one  centralized  location 
under  proposed  paragraph  (e),  that 
regional  commissioner  is  responsible  for 
approving  requests  for  the  reproduction 


of  those  centralized  records  provided  for 
under  paragraphs  (b)  and  (d). 

Section  111.23(b)  provides  that  neither 
books  of  account  nor  powers  of  attorney 
can  be  microfilmed.  Section  111.23(d) 
provides  that  neither  books  of  account 
nor  powers  of  attorney  can  be 
reproduced  by  other  methods.  This 
document  proposes  to  amend  S  111.23 
(b)  and  (d)  by  removing  books  of 
account  from  the  exception  clause 
thereby  permitting  them  to  be 
microfilmed  or  otherwise  reproduced. 
Brokers  would  still  be  prohibited  from 
microfilming  or  otherwise  reproducing 
powers  of  attorney. 

Section  111.22(a)  provides  that  in 
addition  to  the  regular  records  of 
account  required  by  S  111-21.  each 
broker  will  keep  current  a  record  of  all 
Customs  transactions  in  the  format  set 
forth  in  §  111.22(d),  unless  exempted. 
Section  111.22(b)  provides  that  the 
district  director  may  exempt  a  broker 
from  this  requirement  if  the  broker 
complies  with  certain  specified 
conditions.  Section  111.22(c)  provides 
that  the  exemption  may  be  withdrawn 
by  the  district  director  if  the  broker  does 
not  comply  with  the  specified 
conditions. 

This  document  proposes  to  amend 
§  111.22  by  adding  a  new  paragraph  (e) 
to  provide  that  where  a  regional 
commissioner  permits  a  broker  to 
maintain  records  of  financial 
transactions  at  one  centralized  location 
under  proposed  §  111.23(e),  that  regional 
commissioner  is  responsible  for  granting 
or  withdrawing  the  exemption  under 
§  111.22  (b)  and  (c)  relating  to  the 
requirement  for  an  additional  record  of 
the  transactions. 

14.  Section  111.28(b),  Customs 
Regulations  (19  CFR  111.28(b)),  provides 
that  at  the  request  of  the  district 
director,  a  broker  shall  submit  a  list  of 
names  of  persons  currently  employed, 
their  addresses,  social  security  numbers, 
and  dates  and  places  of  birth.  Having 
submitted  such  a  hst,  each  broker  is 
required  to  advise  the  district  director  of 
the  names  of  any  new  personnel  and 
provide  the  same  information  as 
required  for  current  employees.  If  the 
employment  of  any  person  is 
terminated,  the  regulations  provide  that 
the  broker  shall  prompUy  advise  the 
district  director. 

Customs  believes  that  to  enhance  its 
enforcement  capabilities  when 
investigating  employees  of  brokers,  it  is 
necessary  to  amend  §  111.28(b)  to 
require  that  all  brokers  submit  the 
information  relating  to  their  employees. 

Accordingly,  under  proposed 
paragraph  (b)(1),  each  broker  would 
submit,  in  writing,  to  each  district 
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director  where  the  broker  has  a  permit 
to  transact  customs  business,  a  list  of 
the  names  of  persons  currently 
employed.  For  each  employee,  the 
broker  would  provide  the  current  home 
address,  last  prior  home  address,  social 
security  number,  date  and  place  of  birth, 
and  the  name  and  address  of  each 
former  employer  and  dates  of 
employment  for  the  preceding  3-year 
period,  if  the  employee  has  been 
employed  by  the  broker  for  less  than  3 
years.  This  information  would  be 
supplied  to  Customs  within  30  days  of 
the  effective  date  of  the  final  brokers 
regulations.  After  the  initial  submission 
the  list  would  be  updated  and  submitted 
with  the  status  report  required  by 
S  ni.30(d). 

It  is  proposed  to  add  a  new  paragraph 
(b)(2]  which  would  require  the  broker  to 
submit  the  same  information  required 
under  proposed  paragraph  (b)(1)  for  new 
employees  within  10  days  after  a  new 
employee  has  been  employed  for  30 
days. 

Under  proposed  paragraph  (b)(3), 
within  10  days  after  the  termination  of 
any  employed  longer  than  30  days,  the 
broker  must  submit  the  name  of  the 
terminated  employee. 

A  new  paragraph  (b)(4)  highlights  that 
while  a  broker  is  responsible  for 
providing  the  foregoing  information,  in 
the  absence  of  culpable  evidence  to  the 
contrary.  Customs  will  not  hold  the 
broker  responsible  for  the  accuracy  of 
the  information  provided  to  the  broker 
by  the  employee. 

15.  In  accordance  with  section 
641(b)(3).  Tariff  Act  as  amended  by  the 
Act.  no  Hcense  will  be  granted  to  any 
corporation,  association,  or  partnership, 
unless  a  license  as  a  broker  has  been 
issued  to  one  of  the  officers  or  members 
of  the  corporation,  association,  or 
partnership,  and  such  license  is  in  force. 
However,  on  occasion  a  licensed  officer 
has  retired  from  the  business  and  some 
years  have  passed  before  Customs 
discovered  that  the  licensed  entity  was 
continuing  to  operate  without  the 
required  supervision  of  the  licensed 
broker. 

Section  111.30(d)  requires  that  a 
corporation,  partnership,  or  association, 
shall  file  a  report  with  Customs  every 
third  year  after  February  1, 1979,  which 
includes  the  name  and  address  of  the 
members  of  the  partnership  or  officer  of 
the  corporation  or  association  qualifying 
it  for  a  license.  However,  there  is  no 
requirement  that  a  licensed  broker,  who 
is  a  qualifying  member  of  a  partnership 
or  officer  of  a  corporation  or 
association,  notify  Customs  if  he  ceases 
to  be  a  member  or  officer  of  that  entity. 
Customs  believes  that  a  new  paragraph 
(c)  should  be  added  to  S  111.28  to 


require  a  licensed  broker  who  is  a 
qualifying  member  or  officer  to  notify 
Customs  if  he  ceases  to  be  a  member  or 
officer.  This  requirement  will  provide  a 
cross-check  to  the  requirement  of 
S  111.30(b)(1)  that  the  partnership, 
association  or  corporation  immediately 
report  the  loss  of  the  qualifying  officer 
or  member. 

16.  Section  111.29(a)  requires  that 
brokers  "account"  to  clients  within  60 
days  from  receipt  for  funds  received 
from  the  Government  for  the  clients,  or 
received  from  a  client  in  excess  of  the 
Governmental  or  other  charges  properly 
payable  in  response  to  the  client's 
business.  Customs  has  found  that 
sometimes  the  "account"  has  been  only 
a  recording  of  a  transaction  on  the 
broker's  books,  and  in  some  cases 
involving  inactive  accounts,  brokers 
have  retained  clients'  funds  indefinitely. 
Customs  believes  that  {  111.29(a)  should 
be  amended  to  require  that  brokers 
provide  a  written  statement  to  clients 
about  funds  received  from  the 
Government  for  a  client,  and  funds 
received  from  a  client  in  excess  of  an 
applicable  charge  which  the  broker  has 
not  yet  refunded  to  the  client.  Further, 
upon  review  of  the  section  it  was 
determined  that  as  presently  written  it  is 
not  technically  accurate.  Accordingly, 
this  document  proposes  to  amend 

9  111.29(a)  to  state  that  each  broker  will 
exercise  due  diligence  in  making 
rinancial  settlements,  in  answering 
correspondence,  and  in  preparing  or    ' 
assisting  in  the  preparation  and  filing  of 
records  relating  to  any  matter  handled 
by  him  as  a  broker.  Payment  of  duty, 
tax,  or  other  debt  or  obligation  owing  to 
the  Government,  for  which  the  broker  is 
responsible,  will  be  made  to  the 
Government  on  or  before  the  due  date. 
The  proposal  also  provides  that  each 
broker  will  provide  a  written  statement 
to  a  client  accounting  for  funds  received 
for  the  client  from  the  Government,  or 
received  from  a  client  where  no 
payment  has  been  made,  or  received 
from  a  client  in  excess  of  the 
Governmental  or  other  charges  properly 
payable  as  a  part  of  the  client's 
business,  within  60  days  of  receipt.  The 
proposal  provides  that  no  written 
statement  is  required  if  there  is  actual 
payment  by  a  broker  of  such  funds. 

17.  Section  111.30(b)  relates  to 
notification  to  Customs  of  the  date  on 
which  a  qualifying  broker  ceased  to  be  a 
member  or  officer  of  a  partnership, 
corporation  or  association  and 
notification  of  changes  to  the  articles  of 
Agreement,  Charter,  or  Articles  or 
Incorporation. 

It  is  proposed  to  qualify  the  language 
of  the  paragraph  to  state  that  Customs  is 
only  interested  in  receiving  notification 


of  changes  to  the  Articles  of  Agreement, 
Charter,  or  Articles  of  Incorporation 
relating  to  the  transaction  of  customs 
business. 

18.  Presently  there  is  no  provision  in 
Part  111  relating  to  the  disposition  of 
brokerage  business  records  upon  the 
termination  of  the  business.  This 
document  proposes  to  amend  Part  111 
by  adding  a  new  §  111.30(e)  to  provide 
for  the  notification  to  Customs  of  the 
name  and  address  of  the  party  having 
legal  custody  of  the  brokerage  business 
records  upon  the  termination  of  the 
business.  The  responsibility  for 
notification  would  lie  with  the  broker 
upon  the  permanent  termination  of  his 
brokerage  business,  licensed  partner(s) 
upon  the  permanent  termination  of  the 
partnership  brokerage  business,  and 
licensed  association  or  corporate 
officers  upon  the  permanent  termination 
of  the  association  or  corporate 
brokerage  business. 

As  previously  stated,  under  section 
641.  Tariff  Act,  the  Secretary  may 
prescribe  rules  and  regulations 
governing  the  licensing  of  brokers  and 
requiring  licensed  brokers  to  keep 
records  and  furnish  information  relating 
to  their  business  to  an  duly  accredited 
agent  of  the  United  States.  Customs 
believes  that  it  is  entirely  within  the 
responsibility  of  licensed  brokers  to 
notify  Customs  of  the  location  of 
business  records  of  defunct  brokers.  The 
proposed  amendment  would  provide 
Customs  with  notice  that  a  licensed 
broker  is  no  longer  in  business  and 
would  provide  the  name  of  the  proper 
party  to  contact  for  inspection  of  the 
brokerage  business  records  if  the 
circumstances  warrant.  This  notification 
is  necessary  to  enable  Customs  to 
adequately  protect  the  revenue  as  well 
as  the  interests  of  the  broker's  former 
clients. 

19.  Section  111.35,  Customs 
Regulations  (19  CFR  111.35),  relates  to 
acceptance  of  fees  from  attorneys.  The 
section  provides  that  with  respect  to 
merchandise  imported  after  March  15, 
1962,  a  broker  shall  not  demand  or 
accept  from  any  attorney  (whether 
directly  or  indirectly,  including,  for 
example,  from  a  client  as  a  part  of  any 
arrangement  with  an  attorney)  on 
account  of  any  case  litigated  in  any 
court  of  law  or  on  account  of  any  other 
legal  service  rendered  by  an  attorney, 
any  fee  or  remuneration  in  excess  of  an 
amount  measured  by  or  commensurate 
with  the  time,  effort  and  skill  expended 
by  the  broker  in  performing  his  services. 

It  is  proposed  to  remove  the  reference 
in  1 111.35  to  merchandise  imported 
after  March  15, 1962,  and  substitute  a 
reference  to  customs  transactions. 
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20.  Section  641(b)(5).  Tariff  Act,  as 
amended  by  the  Act.  provides  that  if  a 
corporate,  association,  or  partnership 
broker  fails  for  any  continuous  period  of 
120  days  to  have  at  least  one  officer  of 
the  organization  licensed,  the 
organization  Hcense  will  be  revoked  by 
operation  of  law.  The  predecessor 
statutory  provision  also  provide  for 
revocation  by  operation  of  law  in 
similar  circumstances.  The  regulations 
implementing  that  prior  provision  are  set 
forth  in  §  111.52,  Customs  Regulations 
(19  CFR  111.52).  which  appear  in  the 
regulations  under  Subpart  D  relating  to 
cancellation,  suspension  or  revocation 
of  licenses.  Because  subpart  D  relates  to 
disciplinary  proceedings  and  revocation 
by  operation  of  law  is  not  disciplinary  in 
nature,  it  is  proposed  to  set  forth  the 
provisions  for  revocation  by  operation 
of  law  in  a  new  §  111.45  which  is  outside 
of  subpart  D. 

By  implication,  if  a  license  is  revoked 
by  operation  of  law  all  permits  issued 
pursuant  to  that  license  are  also  revoked 
by  operation  of  law.  To  make  this  clear, 
a  phrase  to  this  effect  has  been  included 
in  proposed  §  111.45(a). 

Section  641(c)(3).  Tariff  Act.  as 
amended  by  the  Act.  relates  to 
revocation  by  operation  of  law  of 
permits.  Specifically,  the  section 
provides  that  if  a  broker  granted  a 
permit  fails  to  employ  for  any 
continuous  period  of  180  days,  at  least 
one  individual  who  is  a  licensed  broker 
within  the  district  or  region  (if  an 
exception  has  been  granted)  for  which  a 
permit  has  been  issued,  the  permit  will 
be  revoked  by  operation  of  law.  This 
statutory  provision  is  effective  October 
31. 1987. 

The  substance  of  this  section  is 
incorporated  in  proposed  §  111.45(b). 

Proposed  §  111.45(c)  provides  for 
notification  of  the  revocation  by 
operation  of  law  to  the  concerned 
broker  and  publication  of  the  revocation 
in  the  Customs  Bulletin. 

21.  Section  641(d).  Tariff  Act.  as 
amended  by  the  Act.  provides  for 
disciplinary  proceedings.  Various  forms 
of  misconduct  for  which  disciplinary 
proceeding  may  be  initiated  are  set  forth 
in  section  641(d)(1).  Procedures  for 
assessing  a  monetary  penalty  are 
contained  in  section  641(d)(2)(A). 
Suspension,  revocation,  or  a  monetary 
penalty  in  lieu  thereof,  procedures  are 
enumerated  in  section  641(d)(2)(B). 

In  order  to  implement  the  provisions 
of  §  641(d)(2)(B),  it  is  proposed  to 
change  the  heading  of  Subpart  D  to 
"Cancellation,  Suspension,  or 
Revocation  of  License  or  Permit,  or 
Monetary  Penalty  in  Lieu  Thereof. 

It  is  proposed  to  add  a  new  §  111.50 
which  identifies  the  scope  of  subpart  D. 


Specifically,  this  proposed  section  states 
that  the  subpart  relates  to  cancellation, 
suspension,  or  revocation  of  a  license  or 
a  permit,  or  assessment  of  a  monetary 
penalty  in  lieu  thereof  under  the 
provisions  of  §  641(d)(2)(B).  It  is  also 
proposed  to  emphasize  the  distinction 
between  the  monetary  penalties 
provisions  of  the  Act  by  stating  that  the 
provisions  for  assessment  of  a  monetary 
penalty  under  §  641(b)(6)  (transacting 
customs  business  without  a  brokers 
license)  and  section  642(d)(2KA) 
(monetary  penalty)  are  contained  in  a 
new  subpart  E. 

22.  There  have  been  occasions  where 
Customs,  in  preparing  to  take  action 
against  a  particular  bipoker's  license,  has 
received  a  request  from  the  broker  that 
Customs  accept  the  broker's  request  for 
voluntary  suspension  of  the  license 
without  having  a  hearing  on  the  matter. 
For  example,  the  broker  may  decide  that 
he  does  not  wish  to  ha^e  a  hearing  after 
receiving  the  notice  of  charges  and  the 
statement  of  charges.  To  avoid  formal 
proceedings,  the  broker  may  request  a 
suspension  of  his  license  from  Customs. 

Part  111.  however,  does  not  grant 
specific  authority  to  the  Commissioner    - 
or  Secretary  of  the  Treasury  to  accept  a 
broker's  application  for  suspension  of 
the  license  without  a  hearing.  Section 
111.51  provides  only  for  acceptance  of  a 
written  request  for  cancellation. 
Customs  believes  that  Part  111  should 
be  amended  to  provide  that  Customs 
may  accept  a  volimtary  offer  of 
suspension  of  a  license  or  permit 
submitted  by  a  broker  without  a  hearing. 
The  statutory  basis  for  this  authority  is 
found  in  section  641(d)(3).  Tariff  Act.  as 
amended  by  the  Act  which  provides  for 
settlement  and  compromise.  This  section 
is  discussed  in  further  detail  below  with 
respect  to  proposed  §  111.81.  Therefore, 
this  document  proposes  to  amend 
Subpart  D,  Part  111.  by  adding  a  new 
§  111.52.  relating  to  "voluntary 
suspension  of  a  license  or  permit" 

23.  Section  641(d)(1).  Tariff  Act  as 
amended  by  the  Act  lists  specific 
grounds  for  which  disciplinary 
proceedings  may  be  instituted. 

It  is  proposed  to  incorporate  this  Hst 
in  a  revised  §111.53  titled  "Grounds  for 
suspension  or  revocation  of  license  or 
permit  or  monetary  penalty  in  lieu 
thereof." 

Specifically,  this  section  provides  that 
disciplinary  action  may  be  initiated  for 
the  following  reasons: 

(a)  The  broker  has  made  or  caused  to 
be  made  in  any  application  for  any 
license  or  permit  under  Part  111.  or 
report  filed  with  Customs,  any  statement 
which  was.  at  the  time  and  in  light  of  the 
circumstances  under  which  it  was  made, 
false  Of  misleading  with  respect  to  any 


material  fact,  or  has  omitted  to  state  in 
any  application  or  report  any  material 
fact  which  was  required. 

(b)  The  broker  has  been  convicted  at 
any  time  after  filing  of  an  application  for 
a  license  under  S  111.12  of  any  felony  or 
misdemeanor  which  the  appropriate 
Customs  officer  finds: 

(1)  Involved  the  importation  of 
exportation  of  merchandise: 

(2)  Arose  out  of  conduct  of  its  custonu 
business;  or 

(3)  Involved  larceny,  theft  robbery, 
extortion,  foi^gery.  counterfeiting, 
fraudulent  concealment  embezzlement 
fraudulent  conversion,  or 
misappropriation  of  funds  (infractions 
set  forth  in  this  subparagraph  may  form 
the  basis  for  an  action  to  suspend  or 
revoke  only); 

(c)  The  broker  has  violated  any 
provision  of  any  law  enforced  by 
Customs  or  the  rules  or  regulations 
issued  under  any  such  provision: 

(d)  The  broker  has  counseled, 
commanded,  induced,  procured,  or 
knowingly  aided  or  abetted  the  violation 
by  any  other  person  of  any  provision  of 
any  law  enforced  by  Customs  or  tbe 
rules  or  regulations  issued  under  any 
such  provision; 

(e)  The  broker  has  knowingly 
employed,  or  continues  to  employ,  any 
I>erson  who  has  been  convicted  of  a 
felony,  without  the  written  approval  of 
the  Commissioner,  or 

(f)  The  broker  has,  in  the  course  of  its 
customs  business,  with  intent  to 
defraud,  in  any  manner  willfuDy  and 
knowingly  deceived,  misled  or 
threatened  any  cUent  or  prospective 
client 

24.  Section  641(d)(2)(B).  Tariff  Act  as 
amended  by  the  Act  sets  forth  the 
procedures  to  be  followed  for  a 
suspension  or  revocation  action.  Under 
this  section  Customs  may.  for  good  and 
sufficient  reason,  serve  notice  in  writing 
upon  broker  to  show  cause  why  its 
license  or  permit  should  not  be  revoked 
or  suspended.  The  notice  must  be  in  the 
form  6f  a  statement  specifically  setting 
forth  the  grounds  for  the  complaint 
Under  the  law,  the  broker  has  30  days  to 
respond.  If  no  response  is  filed,  or 
Customs  determines  after  further  review 
of  the  matter  that  action  is  still 
warranted,  the  broker  must  be  notified 
that  a  hearing  will  be  held  within  15 
days.  If  the  broker  requests  an  extension 
and  shows  good  cause,  additional  time 
before  the  hearing  is  held  may  be 
granted.  The  hearing  will  take  place 
before  an  administrative  law  jud^  who 
will  serve  as  the  hearing  office.  If  the 
broker  wraives  the  hearing  or  fails  to 
appear  at  the  appointed  time  and  place. 
either  in  person  or  by  designated 
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representative,  the  hearing  ofricer  will 
make  findings  and  recommendations 
based  on  the  record  submitted  by  the 
parties.  The  broker  may  be  represented 
by  counsel  at  the  hearing.  All 
proceedings,  including  the  proof  of  the 
charges  and  the  response  thereto,  will 
be  presented  with  testimony  taken 
under  oath  and  the  right  of  cross- 
examination  accorded  to  both  parties.  A 
transcript  of  the  hearing  will  be  made.  A 
copy  of  the  transcript  will  be  provided 
to  Customs  and  another  to  the  broker. 
Under  section  641(d)(2)(B)  the  parties 
will  be  provided  with  a  reasonable 
opportunity  to  file  a  post-hearing  brief. 
Following  the  conclusion  of  the  hearing, 
the  hearing  officer  will  promptly 
transmit  the  record  of  the  hearing  along 
with  findings  of  fact  and 
recommendations  to  the  Secretary  for 
decision.  The  Secretary  is  required  to 
issue  a  written  decision,  based  solely  on 
the  record,  setting  forth  findings  of  fact 
and  reasons  for  the  decision.  The 
decision  may  provide  for  the  sanction 
contained  in  the  notice  or  any  lesser 
sanction  including  a  monetary  penalty 
not  to  exceed  $30,000. 

While  the  statutory  provisions 
discussed  above  are  similar  to  the 
existing  regulatory  procedures,  there  are 
differences  which  warrant  amendments 
to  the  regulations. 

Accordingly,  it  is  proposed  to  amend 
both  §§  111.57  and  111.58,  Customs 
Regulations  (19  CFR  111.57, 111.58).  to 
remove  those  portions  of  the  sections 
which  made  the  institution  of 
preliminary  proceedings  discretionary. 

Section  111.59,  Customs  Regulations 
(19  CFR  111.59),  sets  forth  the  contents 
of  the  notice  of  preliminary  proceedings. 
It  is  proposed  to  add  to  the  items  that 
the  notice  must  contain  a  statement 
informing  the  broker  that  formal 
proceedings  are  available  to  him  and  a 
statement  advising  the  broker  that  a 
response  to  the  notice  must  be  received 
within  30  days  of  the  date  of  the  notice. 

Section  111.61,  Customs  Regulations 
(19  CFR  111.61),  relates  to  the  decision 
of  the  Commissioner  on  preliminary 
proceedings.  In  order  to  conform  to  the 
statutory  language  of  section 
641(a)(2)(B).  it  is  proposed  to  add  the 
words  "no  response  is  filed  or"  in  the 
fourth  sentence,  recognizing  that  the 
broker  may  not  submit  a  response  to  the 
notice. 

Section  111.64,  Customs  Regulations 
(19  CFR  111.64).  pertains  to  the  service 
of  notice  and  other  papers.  That  section 
presently  indicates  that  the  hearing  will 
be  scheduled  to  take  place  within  5  days 
after  service  of  the  notice  of  hearing. 
The  statutory  provision  calls  for  a  15- 
day  notice  period.  Accordingly,  it  is 


proposed  to  substitute  15  days  for  the  5 
days  presently  contained  in  S  111.64. 

Section  111.65,  Customs  Regulations 
(19  CFR  111.65).  provides  for  an 
extension  of  time  for  the  hearing  on  the 
grounds  that  additional  time  is 
necessary  to  prepare  a  defense.  The 
statutory  provisions  authorize  an 
extension  for  good  cause.  Accordingly,  it 
is  proposed  to  substitute  the  statutory 
good  cause  requirement  in  5  111.65. 

Section  111.67(a),  Customs 
Regulations  (19  CFR  111.67(a)),  relates  to 
the  Government  representatives  at  the 
hearing  and  states  that  the  Commissioner 
will  appoint  the  hearing  officer.  The 
section  also  provides  that  the  hearing 
officer  will  provide  a  reporter  and  the 
Commissioner  will  appoint  persons  to 
represent  the  Government.  In  order  to 
conform  to  the  statutory  provisions  it  is 
proposed  to  revise  §  111.67(a)  to  state 
that  the  hearing  officer  will  be  an 
administrative  law  judge  appointed 
pursuant  to  5  U.S.C.  3105. 

It  is  further  proposed  to  amend 
§  111.67  relating  to  the  transcript  of  the 
record  to  state  that  the  district  director 
will  provide  a  competent  reporter  and 
that  copies  of  the  transcript  will  be 
delivered  to  the  hearing  officer,  broker 
and  Government  representative  without 
charge. 

Finally,  it  is  proposed  to  amend 
§  111.67  by  adding  a  new  paragraph  (e) 
which  states  that  the  Commissioner  will 
designate  one  or  more  persons  to 
represent  the  Government. 

Section  111.74.  Customs  Regulations 
(19  CFR  111.74).  relates  to  the  decision 
and  notice  of  suspension  or  revocation. 
It  is  proposed  to  add  a  sentence  to  the 
section  stating  that  the  order  of 
suspension  or  revocation  will  become 
effective  60  days  after  the  issuance  of 
the  order,  unless  a  shorter  period  of  time 
is  provided.  This  provision  recognizes 
the  broker's  right  under  section  641(e)(1). 
Tariff  Act,  as  amended  by  the  Act,  to 
appeal  the  Secretary's  decision  to  the 
Court  of  International  Trade  within  60 
days  while  reserving  the  right  in 
particularly  grievous  cases  for  the 
Secretary  to  make  the  order  effective  in 
a  lesser  period  of  time. 

It  is  further  proposed  to  amend 
S  111.74  by  requiring  payment  of  a 
monetary  penalty  assessed  within  120 
days  of  the  issuance  of  the  order  or  the 
brokers  license  will  be  automatically 
suspended  until  payment  is  made. 

Section  641(e)(6),  Tariff  Act,  as 
amended  by  the  Act,  provides  that  if  an 
appeal  of  the  Secretary's  order  is  not 
taken  with  60  days  it  becomes  final  and 
conclusive.  The  section  also  states  that 
if  a  monetary  penalty  is  not  tendered 
within  60  days  after  the  decision 
becomes  final  (i.e.  120  days  from  the 


date  of  the  order)  the  license  will  be 
automatically  suspended.  The  proposed 
amendment  would  implement  this 
provision. 

The  proposed  amendment  to  S  111.75, 
Customs  Regulations  (19  CFR  111.75), 
recognizes  the  statutory  right  to  appeal 
the  decision  of  the  Secretary  under 
section  641(e),  Tariff  Act.  as  amended 
by  the  Act,  to  the  Court  of  International 
Trade  and  indicates  that  such  an  appeal, 
unless  specifically  ordered  by  the  Court, 
operates  as  a  stay  of  the  Secretary's 
order. 

25.  Section  111.76,  Customs 
Regulations  (19  CFR  111.76),  relates  to 
reopening  of  a  case  on  which  a  final 
decision  has  been  rendered.  The  hearing 
officer  is  identified  as  the  primary 
contact  for  an  application  to  reopen  a 
case.  Prior  to  the  Act  the  hearing  officer 
was  an  officer  of  Customs  other  than  a 
Customs  officer  of  the  district  for  which 
the  license  was  issued.  It  is  proposed  to 
substitute  the  Commissioner  for  the 
hearing  officer  wherever  hearing  officer 
is  identififed  in  S  111.76. 

26.  Section  111.80,  Customs 
Regulations  (19  CFR  111.80),  contains  a 
savings  provision.  It  is  proposed  to 
update  this  section  to  state  that  any 
proceedings  for  revocation  or 
suspension  of  a  license  instituted  prior 
to  October  30, 1984,  will  be  governed  by 
the  provisions  of  Part  111  which  were  in 
force  at  the  time  the  proceeding  was 
instituted.  The  proposed  section  further 
states  that  for  purposes  of  this  section, 
the  commencement  of  preliminary 
proceedings  will  be  considered  the 
institution  of  proceedings  for  revocation 
or  suspension,  if  preliminary  proceeding 
were  held. 

The  amendment  would  implement  the 
provisions  of  section  214(d)(3),  of  the 
Act.  relating  to  effective  dates,  which 
provides  that  any  proceeding  for 
revocation  or  suspension  instituted 
before  the  October  30, 1984,  date  of 
enactment  will  be  governed  by  the  law 
in  effect  at  the  time  the  proceeding  was 
instituted. 

27.  It  is  proposed  to  add  a  new 
§  111.81  relating  to  settlement  and 
compromise  to  implement  the  provisions 
of  seciton  641(d)(3),  Tariff  Act,  as 
amended  by  the  Act,  which  provides 
.that  the  Commissioner,  with  the 
approval  of  the  Secretary,  may  settle 
and  compromise  any  disciplinary 
proceeding,  which  has  been  instituted 
under  Part  111,  according  to  the  terms 
and  conditions  agreed  to  by  the  parties, 
including  but  not  limited  to  the 
reduction  of  any  proposed  suspension  or 
revocation  to  a  monetary  penalty. 

28.  Various  sections  of  Part  111  refer 
to  the  authority  of  Customs  to  seek 
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"suspension  or  revocation"  of  a  license 
of  a  broker.  For  example.  §  111.53 
provides  that  failure  or  refusal  to 
comply  with  the  duties,  responsibilities, 
or  other  requirements  specified  in 
Subpart  C  or  elsewhere  in  Part  111 
relating  to  brokers  may  be  deemed 
grounds  for  suspension  or  revocation. 

In  general,  after  preliminary 
proceedings,  the  district  director  may 
recommend  to  the  Commissioner  that 
Customs  seek  a  suspension  or 
revocation  of  the  broker's  license.  A 
hearing  o^icer  would  recommend  a 
decision  in  the  case  and  certify  the 
entire  record  to  the  Secretary  of  the 
Treasury.  The  Secretary  then  is 
authorized  to  issue  an  order  of 
suspension  or  revocation  of  the  license. 

Customs  has  always  taken  the 
position  that  the  authority  to 
recommend  and  impose  a  suspension  for 
a  specific  period  of  time  is  inherent  in 
the  regulations  even  though  the 
regulations  merely  use  the  term 
"suspension."  However,  to  avoid  any 
ambiguity  on  this  point.  Customs 
proposes  to  amend  the  regulations  by 
adding  the  phrase  "for  a  specific  period 
of  time"  after  the  term  "suspension"  or 
"suspend"  where  applicable. 
Accordingly,  this  document  proposes  to 
amend  9§  111.53, 111.66.  and  111.74. 
Customs  Regulations  (19  CFR  111.53. 
111.66, 111.74),  to  add  the  above  phrase. 

29.  Section  111.5a  Customs 
Regulations  (19  CFR  111.58).  provides 
that  the  statement  of  charges  must  give 
a  description  of  the  facts  claimed  to 
constitute  grounds  for  suspension  or 
revocation  of  the  license.  To  clarify  the 
sanction  against  the  broker,  this 
document  proposes  to  amend  §  111.58  to 
provide  that  the  statement  of  charges 
also  must  specify  the  sanction  being 
proposed,  (i.e..  suspension  of  the 
broker's  license,  or  revocation  of  the 
license,  or  both),  but  shall  not  state  a 
specific  period  of  time  for  which 
suspension  is  proposed. 

30.  Section  641(d)(2)(A).  Tariff  Act,  as 
amended  by  the  Act  established 
procedures  for  assessing  and  mitigating 
a  monetary  penalty  other  than  the 
monetary  penalty  in  lieu  of  suspension 
or  revocation  under  section  641(d)(2)(B). 
Under  section  641(d)(2)(A),  Customs  will 
serve  notice  in  writing  upon  any  broker 
to  show  cause  why  the  broker  should 
not  be  subject  to  a  monetary  penalty  not 
to  exceed  $30,000  for  violations  of  the 
Act.  The  notice  must  advise  the  broker 
of  the  allegations  or  complaints  against 
him  and  explain  that  the  broker  has  a 
right  to  respond  to  the  allegations  or 
complaints  in  writing  within  30  days  of 
the  date  of  the  notice.  Before  the 
monetary  penalty  may  be  imposed 
under  the  Act,  Customs  must  consider 


the  allegations  or  complaints  and  any 
timely  response  by  the  broker  as  well  as 
representations  seeking  remission  or 
mitigation  of  the  monetary  penalty 
under  the  provisions  of  section  618, 
Tariff  Act  of  1930.  as  amended,  (19 
U.S.C.  1618).  At  the  conclusion  of  the 
proceedings.  Customs  will  issue  a 
written  decision  to  the  broker  which 
sets  forth  the  final  determination  and 
the  findings  of  fact  and  conclusions  of 
law  on  which  the  determination  is 
based. 

As  discussed  earlier,  with  respect  to 
proposed  §  111.4,  a  person  transacting 
customs  business  without  a  license  is 
liable  for  a  monetary  penalty  of  $10,000. 
Under  the  Act  (i.e.  19  U.S.C.  1641(b)(6)), 
the  procedures  set  forth  in  section 
641(d)(2)(A),  Tariff  Act,  are  to  be  used  in 
assessing  this  peanlty. 

In  order  to  implement  the  foregoing 
provision,  it  is  proposed  to  add  a  new 
subpart  E  to  Part  111,  titled  "Monetary 
Penalty". 

Proposed  §  111.91  relates  to  the 
grounds  for  imposition  of  the  monetary 
penalty  and  the  maximum  amount 
which  can  be  assessed. 

The  proposed  section  provides  that 
the  appropriate  Customs  officer  may 
assess  a  monetary  penalty  or  penalties 
in  an  amount  not  to  exceed  an  aggregate 
of  $30,000  for  any  of  the  reasons  set 
forth  in  proposed  §  111.53  except  for 
those  listed  in  proposed  paragraph 
(b)(3).  The  proposed  section  indicates 
that  a  penalty  may  be  assessed  in  an 
amount  not  to  exceed  an  aggregate  of 
$30,000  for  all  violations  and  $10,000  for 
each  violation  of  proposed  S  111.4. 

It  is  Customs  position  that  the  penalty 
provided  for  in  section  641(b)(6).  Tariff 
Act.  as  amended  by  the  Act  is  not 
subject  to  the  monetary  cap  of  $30,000 
contained  in  §  641(d)(2)(A).  Section 
641(b)(6)  specifically  provides  that  this 
penalty  will  be  assessed  in  the  same 
manner  and  under  the  same  procedures 
as  the  monetary  penalties  provided  in 
section  641(d)(2)(A).  It  is  Customs  view 
that  the  $30,000  cap  in  section 
641(d)(2)(A)  does  not  relate  to  the 
manner  or  procedure  for  assessing  the 
penalty.  However,  as  a  matter  of  policy. 
Customs  intends  to  presently  limit  the 
penal  amount  for  violations  of  proposed 
§  111.4  to  $30,000  for  violations  of  that 
section  by  a  particular  person. 

Proposed  §  111.92  relates  to  notice  of 
the  violation  and  provides  that  Customs 
will  issue  a  written  notice  which  advises 
the  broker  or  other  person  of  the 
allegations  or  complaints  and  explains 
that  the  person  has  a  right  to  respond  to 
the  allegations  or  complaints  in  writing 
within  30  days  of  the  date  of  mailing  of 
the  notice.  Under  the  proposed  section, 
any  notice  the  basis  of  which  is  an 


alleged  violation  of  propoaed  i  111.53(b) 
(i.e.  convictioa  of  certain  feUmies  or 
misdemeanors)  or  which  exceed  an 
aggregate  of  $10,000  for  all  alleged 
violations  will  be  referred  to  Customs 
Headquarters  for  approval  before  being 
issued. 

Part  171.  Customs  Regulations  (19  CFR 
Part  171).  already  contains  procedures 
for  remission  or  mitigation  of  penalties 
under  section  618.  Tariff  Act 
Accordingly,  it  is  proposed  to  add  a  new 
§  111.93  relating  to  the  application  for 
relief  which  provides  that  the 
procedures  set  forth  in  Part  171  nirill  be 
followed  in  filing  the  application  for 
relief. 

Likewise.  Part  171  contains 
procedures  that  Customs  will  follow  in 
rendering  decisions  on  application  for 
relief.  Proposed  §  111.94  indicates  that 
the  appropriate  Customs  officers  will 
follow  those  procedures.  It  is  also 
proposed  to  state  in  this  section  that  a 
written  decision  will  be  nsaed  tyfaidi  set 
forth  the  final  determination  and  the 
findings  of  fact  and  conclusions  of  law 
on  which  the  determination  is  based. 
Under  this  proposed  section,  if  the  final 
determination  is  that  the  person  is  liable 
for  a  monetary  penalty  it  must  be  paid, 
or  arrangements  made  to  pay.  within  80 
days  of  the  decision  or  the  matter  will 
be  referred  to  the  Department  of  )itstice 
for  the  institution  of  appropriate  judicial 
proceedings. 

Proposed  §  111.95  provides  for  the 
filing  of  a  supplemental  petition  for 
relief  under  the  provisions  of  §  171.33  for 
any  penalty  in  excess  of  $1,000.  A  final 
determination  of  $1,000  or  less  would 
not  be  subject  to  further  administrative 
review. 

It  is  proposed  to  amend  §  171.12  to 
recognize  the  statutory  requirements  of 
section  641(d)(2)(A).  Tariff  Act  as 
amended  by  the  Act  that  petitions  for 
remission  or  mitigation  must  be  filed 
within  30  days  of  the  date  of  mailing  of 
the  notice. 

31.  Section  641(g).  Tariff  Act  as 
amended  by  the  Act.  provides  foe  the 
filing  of  a  triennial  report  by  Customs 
brokers.  Similar  provisions  were 
contained  in  section  641  before  its 
amendment  by  the  Act  The  requirement 
for  the  triennial  report  is  the  subject  of 
i  111.30(d).  Customs  Regulations  (19 
CFR  111.30(d)).  Section  641(h).  Tariff 
Act  as  amended  by  the  Act.  states  that 
reasonable  fees  may  t>e  prescribed  to 
defray  the  costs  of  administering  the 
provisions  of  section  641.  Accordingly,  it 
is  proposed  to  include  in  S  111.30(d)  a 
statement  that  each  licensed  entity  (i.e. 
individual,  partnership,  association,  or 
corporation)  will  submit  with  the 
triennial  report  a  fee  to  defray  the  costs 
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of  administering  the  program.  The  fee 
will  be  determined  under  the  provisions 
of  19  U.S.C.  1641(h)  and  31  U.S.C.  9701. 
The  fee  will  be  reviewed  periodically 
and  revised,  if  necessary,  to  reflect 
current  costs.  Revisions  to  the  fee  will 
be  published  in  the  Federal  Register  and 
Customs  Bulletin  and  will  be  paid  in  the 
form  of  a  check  or  money  order  made 
out  to  the  U.S.  Customs  Service,  Because 
the  next  triennial  report  is  not  due  until 
1988,  Customs  is  not  in  a  position  to 
determine  what  the  fee  will  be  at  that 
time. 

Comments 

Before  adopting  this  proposal, 
consideration  will  be  given  to  any 
written  comments  (preferably  in 
triplicate)  that  are  submitted  timely  to 
Customs.  Comments  submitted  will  be 
available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  §  1.6, 
Treasury  Department  Regulations  (31 
CFR  1.6)  and  §  103.11(b),  Customs 
Regulations  (19  CFR  103.11(b)),  on 
regular  business  days  between  the  hours 
of  9:00  a.m.  and  4:30  p.m.  at  the 
Regulation  Control  Branch,  Room  2426, 
Customs  Headquarters,  1301 
Constitution  Avenue,  NW„  Washington, 
D.C.  20229. 

Executive  Order  12291 

This  document  does  not  meet  the 
criteria  for  a  "major  rule"  as  specified  in 
section  1(b)  of  E.0. 12291.  Accordingly, 
no  regulatory  impact  analysis  have  been 
prepared. 

Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  it  is  certified  that,  if  adopted,  the 
proposed  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  these  regulations  are  not 
subject  to  the  regulatory  analysis 
requirement  of  5  U.S.C.  603  and  604. 

Paperwork  Reduction  Act 

This  document  is  subject  to  the 
Paperwork  Reduction  Act.  Accordingly, 
the  document  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  and  comment  pursuant  to  44 
U.S.C.  3504(h).  Public  comments  relating 
to  the  information  collection  aspects  of 
the  proposal  should  be  addressed  to  the 
Customs  Service  and  to  the  Office  of 
Management  and  Budget  at  the 
addresses  set  forth  in  the  ADDRESS 
portion  of  this  document. 

Drafting  Information 

The  principal  author  of  this  document 
was  John  E.  Elkins,  Regulations  Control 


Branch,  U.S.  Customs  Service.  However, 
personnel  from  other  Customs  offices 
participated  in  its  development. 

List  of  Subjects  in  19  CFR  Parts  111  and 
171 

Customs  duties  and  inspection, 
Imports,  Brokers. 

Amendments  to  the  Regulations 

It  is  proposed  to  amend  Parts  111  and 
171,  Customs  Regulations  (19  CFR  Parts 
111,  171),  as  set  forth  below. 
WiUiAin  von  RMb, 
Commissioner  of  Customs. 

Approved:  June  13, 1985, 
John  M.  Walker,  |r.. 
Assistant  Secretary  of  Ute  Treasury. 

Proposed  Amendments 

1.  It  is  proposed  to  revise  the  authority 
citation  for  Part  111,  Customs 
Regulations  (19  CFR  Part  111),  to  read  as 
set  forth  below  and  to  remove  the 
statutory  citations  appearing  elsewhere 
in  Part  111. 

Authority:  19  U.S.C,  66, 1202  (Gen.  Hdnte 
11),  1624, 1641. 

2.  It  is  proposed  to  revise  the  heading 
for  Part  111  and  to  revise  §  111.0  to  read 
as  follows: 

PART  111— CUSTOMS  BROKERS 
§111.0    Scope. 

This  part  sets  forth  regulations 
providing  for  the  licensing  of.  and 
granting  of  permits  to.  persons  desiring 
to  transact  customs  business  as  customs 
brokers,  the  qualifications  required  of 
applicants,  and  the  procedures  for 
applying  for  licenses  and  permits.  This 
part  also  prescribes  the  duties  and 
responsibilities  of  brokers,  the  grounds 
and  procedures  for  disciplining  brokers, 
including  the  assessment  of  monetary 
penalties,  and  the  revocation  or 
suspension  of  licenses. 

3.  It  is  proposed  to  amend  §  111.1  by 
redesignating  paragraphs  (c).  (d),  (e),  (f) 
and  (g)  as  paragraphs  (d).  (e),  (f).  (g)  and 
(h),  respectively,  revising  redesignated 
paragraph  (f),  and  adding  a  new 
paragraph  (c)  to  read  as  follows: 

§111.1    Defmmons. 
*         •         •         •        * 

(c)  Customs  business.  "Customs 
business"  means  those  activities 
involving  transactions  with  Customs 
concerning  the  entry  and  admissibility 
of  merchandise,  its  classification  and 
valuation,  the  payment  of  duties,  taxes, 
or  other  charges  assessed  or  collected 
by  Customs  upon  merchandise  by 
reason  of  its  importation,  or  the  refund, 
rebate,  or  drawback  thereof. 


(f)  Records.  "Records"  means  those 
documents  identified  in  S  162,1a  of  this 
chapter  and  kept  as  provided  in  S  162.1b 
of  this  chapter. 

•        •        *        *        • 

4.  It  is  proposed  to  revise  §  111.2  to 
read  as  follows: 

§111.2    Ucense  and  district  pemtit 
required. 

A  person  shall  obtain  the  license 
provided  for  in  this  part  in  order  to 
transact  the  business  of  a  broker.  A 
separate  permit  is  required  for  each 
Customs  district  in  which  a  licensee 
conducts  customs  business. 

5.  It  is  proposed  to  amend  Part  111  by 
removing  §  111.5.  redesignating  existing 
S  111.4  as  S  111-5  and  adding  a  new 

S  111.4  to  read  as  follows: 

§  1 1 1.4    Transacting  customs  business 
wItiHMit  a  license. 

Any  person  who  intentionally 
transacts  customs  business,  other  than 
as  provided  in  §  111.3,  without  holding  a 
valid  broker's  license,  shall  be  liable  for 
a  monetary  penalty  for  each  such 
transaction  as  well  as  for  each  violation 
of  the  requirements  of  19  U.S.C.  1641. 
The  penalty  shall  be  assessed  in 
accordance  with  Subpart  E  of  this 
chapter. 

§111.5    [Amended] 

6.  It  is  proposed  to  amend  paragraph 
(a)  of  redesignated  §  111.5  by  removing 
the  words  "is  not  licensed"  and 
inserting,  in  their  place,  the  words  "has 
not  been  granted  a  permit". 

Subpart  B — [Amended] 

7.  It  is  proposed  to  amend  the  heading 
to  Subpart  B  by  adding  the  words  "Or 
Permit"  after  the  word  "License". 

8.  It  is  proposed  to  amend 

§  lll,ll(a)(4)  by  removing  the  words 
"regulations,  and  procedures"  in  the  first 
sentence  and  inserting,  in  their  place, 
the  words  "regulations  and  procedures, 
bookkeeping,  accounting,  and  all  other 
appropriate  matters", 

9.  It  is  proposed  to  revise  §  111.11  (b) 
and  (c)  and  to  add  a  new  paragraph  (d) 
to  read  as  follows: 

§111.11    Basic  requirements. 
•        *        *        *        » 

(b)  Partnership.  A  partnership  must: 

(1)  Have  one  member  of  the 
partnership  who  is  a  licensed  broker, 
and 

(2)  Establish  that  it  will  have  an  office 
in  the  customs  district  where  it  has  been 
granted  a  permit  in  which  its  Customs 
transactions  will  be  performed  by  the 
licensed  member  of  the  partnership,  or 
an  employee  under  the  responsible 
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supervision  and  control  of  the  licensed 
member. 

(c)  Association  or  corporation.  An 
association  or  corporation  must: 

(1)  Be  empowered  under  its  articles  of 
association  or  articles  of  incorporation 
to  transact  customs  brokerage  business; 

(2)  Have  at  least  one  officer  who  is  a 
licensed  broker;  and 

(3)  Establish  that  it  will  have  an  office 
in  the  Customs  district  where  it  has 
been  granted  a  permit  in  which  its 
customs  transactions  will  be  performed 
by  a  licensed  officer  or  an  employee 
under  the  responsible  supervision  and 
control  of  the  licensed  officer. 

(d)  Responsible  supervision  and 
control.  The  term  "responsible 
supervision  and  control"  means  that 
supervision  and  control  necessary  to 
ensure  that  the  employee  provides 
substantially  the  same  quality  of  service 
in  handling  customs  transactions  that 
the  licensed  broker  is  required  to 
provide.  While  the  determination  of 
what  is  necessary  to  maintain 
responsible  supervision  and  control  will 
vary  depending  upon  the  circumstances 
in  each  case,  factors,  which  Customs 
will  consider,  include,  but  are  not 
limited  to,  the  frequency  of  visits  to 
offices  of  the  licensee  by  the  licensed 
broker(s);  the  training  required  of 
employees;  the  issuance  of  written 
instructions  and  guidelines  to  the 
employees:  the  volume  and  type  of 
business  of  the  licensee;  the  reject  rate 
for  the  various  customs  transactions;  the 
maintenance  of  current  editions  of  the 
Customs  Regulations,  Tariff  Schedules 
of  the  United  States  and  Customs 
issuances:  the  availability  of  the 
licensed  broker(s)  for  consultation  with 
the  employee(s),  when  necessary;  the 
frequency  of  audits  and  reviews  by  the 
licensed  broker(s)  of  the  customs 
transactions  handled  by  the 
employee(s);  and  any  circumstance 
which  indicates  whether  a  licensed 
broker  of  the  firm  has  a  real  interest  in 
the  firm's  operations. 

10.  It  is  proposed  to  amend 

§  111.12(a)(1)  by  removing  the  words 
"the  fee  prescribed  in  paragraph  (a)(2)  of 
this  section  and,"  in  the  third  sentence. 

11.  It  is  proposed  to  revise 

§  111.12(a)(2)  to  read  as  follows: 

§111.12    Application  for  license. 

***** 

(a)  *   *   * 

(2)  Fee.  Each  applicant  for  a  brokers 
license  shall  be  charged  a  fee  to  defray 
the  costs  to  Customs  for  the  preparation 
and  administration  of  the  examination 
and  other  expenses  in  processing  the 
appUcation.  The  fee  shall  be  determined 
under  the  provisions  of  19  U.S.C.  1641(h) 
and  31  U.S.C.  9701.  The  fee  will  be 
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reviewed  annually  and  revised,  if 
necessary,  to  reflect  current  costs. 
Revisions  to  the  fee  will  be  published  in 
the  Federal  Register  and  Customs 
Bulletin.  The  fee  shall  accompany  the 
application  and  be  fn  the  form  of  a 
check  or  money  order  payable  to  the 
U.S.  Customs  Service. 
***** 

12.  It  is  proposed  to  amend  §  111.12(c) 
by  adding  the  words  "less  any  costs 
associated  with  the  processing  of  the 
application  to  include  the  costs  of 
processing  the  refund"  at  the  end  of  the 
sentence. 

13.  It  is  proposed  to  amend  §  111.13(a) 
by  removing  the  words  "regulations,  and 
procedures"  in  the  first  sentence  and 
inserting,  in  their  place,  the  words 
"regulations  and  procedures, 
bookkeeping,  accounting,  and  all  other 
appropriate  matters". 

14.  It  is  proposed  to  amend  §  111.13(c) 
by  removing  the  reference  to 

"§  111.12(a)"  in  the  last  sentence  and 
inserting,  in  its  place,  "§  111.12". 

15.  It  is  further  proposed  to  revise  the 
first  sentence  of  §  111.13(c)  and  add  five 
new  sentences  at  the  end  of  the 
paragraph  to  read  as  follows: 

§111.13    Examination  of  applicant  for 
individual  license. 

♦  •        *        «        * 

(c)  Special  examination.  When  a 
partnership,  association,  or  corporation 
loses  the  licensed  member  or  officer  and 
its  license  will  lapse  under  the 
provisions  of  19  U.S.C.  1641(b)(5)  before 
the  next  scheduled  examination,  the 
Commissioner  may  authorize  a  special 
examination  for  an  applicant  who  will 
serve  as  the  licensed  member  or  officer. 

*  *  *  The  applicant  for  a  special 
examination  shall  be  charged  a  fee  to 
defray  the  costs  to  Customs  for  the 
preparation  and  administration  of  the 
examination  and  other  expenses  in 
processing  the  appUcation.  The  fee  shall 
be  determined  under  the  provisions  of 
19  U.S.C.  1641(h)  and  31  U.S.C.  9701.  The 
fee^vill  be  reviewed  annually  and 
revised,  if  necessary,  to  reflect  current 
costs.  Revisions  to  the  fee  will  be 
published  in  the  Federal  Register  and 
Customs  Bulletin.  The  fee  shall 
accompany  the  application  and  be  in  the 
form  of  a  check  or  money  order  payable 
to  the  U.S.  Customs  Service. 
***** 

16.  It  is  proposed  to  amend  §  111.13 
(d)  and  (e)  by  removing  the  last  sentence 
of  each  paragraph  and,  in  each  instance, 
adding  a  new  sentence  to  read  as 
follows: 

§111.13    Examination  of  applicant  tor 
individual  license. 


(d)  *  *  •  The  district  director  shall 
deduct  from  the  application  fee  the  pro 
rata  costs  associated  with  preparing  and 
administering  the  examination  and  any 
other  costs  associated  with  the 
processing  of  the  application,  including 
the  costs  of  processing  the  refund,  and 
refund  the  balance  to  the  applicant. 

(e)  *  *  *  The  district  director  shall 
deduct  from  the  application  fee  the  pro 
rata  costs  associated  with  preparing  and 
administering  the  examination  and  any 
other  costs  associated  with  the 
processing  of  the  application,  including 
the  costs  of  processing  the  refund,  and 
refund  the  balance  to  the  applicant 
***** 

17.  If  is  proposed  to  amend  {  111.19  by 
revising  the  section  heading, 
redesignating  paragraphs  (d)  and  (e)  as 
paragraphs  (e)  and  (f).  respectively. 
revising  paragraphs  (a),  (b).  and  (c)  and 
adding  a  new  paragraph  (d),  to  read  as 
follows: 


§111.19 

(a)  General.  Each  person  granted  a 
broker's  license  under  this  part  shall  be 
concurrently  issued  a  permit  for  the 
district  through  which  the  application 
was  submitted,  without  the  payment  of 
the  fee  required  by  paragraph  (c)  of  this 
section,  if  it  is  shown  to  the  satisfaction 
of  the  district  director  that  the  person 
intends  to  transact  customs  business 
within  the  district  through  which  the 
brokers  license  application  is  submitted 
and  the  person  otherwise  complies  with 
the  requirements  of  this  section. 

(b)  Submission  of  application  for 
permits  for  additional  districts.  A 
licensed  person  who  intends  to  conduct 
customs  business  in  an  additional 
Customs  district,  or  a  licensed  person 
who  was  not  concurrently  granted  a 
permit  with  the  broker's  license  under 
paragraph  (a),  shall  submit  an 
application  for  each  additional  Customs 
district  to  the  district  director  of  that 
district  on  Customs  Form  3124.  If  the 
information  set  forth  by  the  applicant  on 
the  Customs  Form  3124  submitted 
pursuant  to  §  111.12  is  ciurent  a  copy  of 
that  application  may  be  submitted  in 
place  of  a  new  Customs  Form  3124.  The 
Customs  Form  3124  shall  be  modified  to 
indicate  that  it  is  an  application  for  a 
permit.  The  applicant  shall  comply  with 
the  requirements  set  forth  in  $  111.12(a). 
Each  application  for  a  permit  shall 
identify  the  broker's  license  number  and 
date  of  issuance.  The  broker  shall  list  in 
its  application  all  districts  for  which  a 
permit  has  been  granted. 

(c)  Fee.  Each  application  for  a  permit 
shall  be  accompanied  by  a  fee  to  defray 
the  costs  of  processing  the  application. 
The  fee  shall  be  determined  under  the 
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provisions  of  19  U.S.C.  1641(h)  and  31 
U.S.C.  9701.  The  fee  will  be  reviewed 
annually  and  revised,  if  necessary,  to 
reflect  current  costs.  Revisions  to  the  fee 
will  be  published  in  the  Federal  Register 
and  Customs  Bulletin.  The  fee  shall  be 
paid  by  check  or  money  order  payable 
to  the  U.S.  Customs  Service. 

(d)  Responsible  supervision  and 
control.  The  applicant  shall  have  a  place 
of  business  within  the  district  for  which 
the  application  is  Hied,  establish  that  it 
is  prepared  and  qualiHed  to  render 
efficient  service  in  the  additional  district 
and  will  exercise  responsible 
supervision  and  control  over  the 
proposed  office  as  defined  by 
§  111.11(d).  On  or  after  October  31, 1987. 
other  than  as  provided  below,  the 
applicant  shall  employ  in  each  district 
for  which  a  permit  is  granted  at  least 
one  individual  licensed  under  this 
subpart  to  exerci^  responsible 
supervision  and  control  over  the 
customs  business  conducted  in  the 
district.  If  the  applicant  can  demonstrate 
to  the  satisfaction  of  the  Commissioner 
that  he  regularly  employs,  in  die  region 
in  which  the  district  is  located,  at  least 
one  individual  who  is  licensed  under 
this  subpart,  and  that  adequate 
procedures  exist  within  the  company  for 
the  person  employed  in  that  region  to 
exercise  responsible  supervision  and 
control,  as  defined  by  §  111.11(d).  over 
the  customs  business  conducted  in  the 
district  the  Commissioner  may  waive 
the  requirement  for  a  licensed  broker  in 
that  district.  A  request  for  a  waiver, 
supported  by  information  on  the  volume 
and  type  of  customs  business 
conducted,  or  planned  to  be  conducted, 
and  evidence  demonstrating  that  die 
applicant  is  able  to  exercise  responsible 
supervision  and  control,  shall  be  sent  to 
the  district  director  of  the  district  in 
which  the  waiver  is  sought.  The  district 
director  shall  review  the  matter  and 
make  recommendations  which  will  be 
sent  to  the  Director.  Entry  Procedures 
and  Penalties  Division.  Office  of 
Regulations  and  Ruling.  Washington.  DC 
20229.  through  the  appropriate  regional 
commissioner.  The  regional 
commissioner  will  conduct  a  review  of 
the  district  recommendations  and  make 
appropriate  recommendations  before 
referring  the  matter  to  Customs 
Headquarters. 

18.  It  is  proposed  to  amend 
redesignated  §  111.19(e)  by  removing  die 
words  "is  licensed"  in  the  first  sentence 
and  inserting,  in  their  place,  the  words 
"has  a  permit",  and  by  revising  the 
paragraph  heading  and  third  and  fourth 
sentences  of  the  paragraph  to  read  as 
follows: 


(d)  Action  on  application.  '  '  '  The 
district  director  after  considering  all  the 
facts  and  circumstances,  shall  rule  on 
the  application. 

***** 

19.  It  is  proposed  to  amend 
redesignated  §  111.19(f)  by  removing  die 
word  "Commissioner"  and  inserting  in 
its  place,  the  words  "district  director". 


§111.21     ( 


20.  It  is  proposed  to  amend  the  second 
sentence  of  §  111.21  by  removing  the 
word  "papers"  both  times  it  appears  and 
inserting,  in  its  place,  the  word 
"records." 

21.  It  is  proposed  to  amend  the 
introductory  paragraph  of  {  111.22(b) 
and  §  111.22(b)(2)  by  removing  die 
words  "books  and"  each  time  they  are 
used. 

22.  It  is  proposed  to  further  amend 

§  111.22  by  adding  a  new  paragraph  (e) 
to  read  as  follows: 

§  1 1 1.22    Addttlonat  racord  of  transactions. 

*  •  •  •  * 

(e)  Authorization.  The  regional 
commissioner  for  the  region  in  which  a 
broker  has  been  granted  an  exemption 
to  maintain  records  of  financial 
transactions  on  a  centralized  system 
basis,  as  set  forth  in  §  111.23(e).  is 
responsible  for  providing  an  exemption 
or  withdrawal  of  exemption  under 
paragraphs  (b)  and  (c)  of  diis  section. 

23.  It  is  proposed  to  revise  the  heading 
to  §  111.23  and  paragraph  (a)  to  read  as 
follows: 

§  1 1 1.23    Retantk>n  of  records. 

(a)  Place  and  period  of  retention. 

(1)  Place.  The  records,  as  defined  in 

S  111.1(f).  and  required  by  §5  111.21  and 
111.22  to  be  kept  by  a  broker,  shall  be 
retained  within  the  Customs  district  to 
which  they  relate,  unless  an  exemption 
has  been  granted  for  centralized 
accounting  records  under  paragraph  (e) 
of  this  section. 

(2)  Period.  The  records  described  in 
paragraph  (a)(1)  of  this  section,  other 
than  powers  of  attorney,  shall  be 
retained  for  at  least  5  years  after  the 
date  of  entry.  Powers  of  attorney  shall 
be  retained  until  revoked,  and  revoked 
powers  of  attorney  and  letters  of 
revocation  shall  be  retained  for  5  years 
after  the  date  of  revocation.  When 
merchandise  is  withdrawn  from  a 
bonded  warehouse,  copies  of  papers 
relating  to  the  withdrawal  shall  be 
retained  for  5  years  from  the  date  of 
withdrawal  of  the  last  withdrawn 
merchandise  under  the  entry. 


24.  It  is  proposed  to  revise  the 
introductory  paragraph  of  §  111.23(b)  to 
read  as  follows: 

***** 

(b)  Microfilming  of  records.  A  broker, 
with  the  approval  of  the  district  director 
for  the  district  in  which  he  has  been 
granted  a  permit  and  the  records  are 
located,  may  record  on  microfilm  any 
records  other  than  powers  of  attorney, 
required  to  be  retained  under  the 
provisions  of  paragraph  (a)  of  this 
section,  at  any  time  after  the  entry  to 
which  these  records  pertain  has  been 
liquidated,  upon  the  following 
conditions: 


25.  It  is  proposed  to  revise  S  111.23(d) 
to  read  as  follows: 


(d)  Other  methods  of  reproduction  for 
record  retention.  A  broker  may.  with  the 
approval  of  the  district  director  for  the 
district  in  which  he  has  been  granted  a 
permit  and  the  records  are  located,  use 
other  methods  of  reproduction,  including 
microfiche,  for  the  reproduction  of 
records,  other  than  powers  of  attorney, 
permitted  to  be  microfilmed  under 
paragraph  (b)  of  this  section,  provided 
the  requirements  of  paragraphs  (b)  an 
(c)  of  this  section  are  met. 

26.  It  is  proposed  to  further  amend 
§  111.23  by  adding  new  paragraphs  (e), 
(f).  and  (g)  to  read  as  follows: 
***** 

(e)  Exemption.  (1)  Applicability.  The 
procedure  to  maintain  records  of 
financial  transactions  on  a  centralized 
system  basis  is  available  to  brokers  who 
have  been  granted  permits  to  do 
business  in  districts  in  more  than  one 
region,  and  brokers  who  have  been 
granted  permits  to  do  business  in  more 
than  one  district  within  one  region. 

(2)  Request.  A  written  request  for  the 
authorization  to  maintain  records  of 
financial  transactions  on  a  centralized 
system  basis  shall  be  submitted  to  the 
regional  commissioner  responsible  for 
the  region  in  which  the  centralized 
records  are  to  be  maintained.  The 
written  request  shall  include: 

(i)  The  address  at  which  the  broker 
desires  to  maintain  the  centralized 
accounting  records.  This  location  must 
be  within  a  district  where  the  broker  has 
been  granted  a  permit. 

(ii)  A  detailed  statement  describing  all 
the  records  of  financial  transactions  to 
be  maintained  at  the  centralized 
location,  the  methodology  of  record 
maintenance,  a  description  of  any 
automated  data  processing  to  be 
applied,  and  a  list  of  all  the  broker's 
customs  business  activity  locations. 
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(iii)  An  agreement  that  if  the 
authorization  is  granted,  no  change  in 
the  records,  the  manner  of 
recordkeeping,  or  the  location  at  which 
they  will  be  maintained,  will  be  made 
unless  approved  by  Customs.  Each 
request  for  a  change  requires  prior 
approval  in  the  same  manner  as 
prescribed  above. 

(iv)  An  agreement  to  comply  with 
1 111.22. 

(v)  An  agreement  that  all  financial 
records  pertaining  to  customs 
transactions  will  be  made  available  to 
Customs  for  complete  inspection  in 
accordance  with  §  111.25  of  this  Part 
and  §  162.1d  of  this  Chapter  after 
reasonable  notice  has  been  provided. 

(3)  Approval.  After  the  broker's 
request  has  been  received  and  reviewed 
by  the  regional  commissioner,  he  shall 
advise  the  broker,  in  writing,  of  his 
decision  whether  to  authorize  the  broker 
to  maintain  records  of  financial 
transactions  on  a  centralized  system 
basis.  If  the  request  involves  records 
from  districts  not  within  the  jurisdiction 
of  the  regional  commissioner  of  the 
region  where  the  request  was  filed,  the 
regional  commissioner  should  consult 
with  the  other  affected  regional 
commissioners,  before  action  on  the 
request. 

(f)  Withdrawal  of  exemption. 
Whenever  an  audit  by  Customs 
indicates  that  a  broker  to  whom  an 
exemption  has  been  granted  is  not 
keeping  records  in  accordance  with  the 
requirements  of  paragraph  (e)  of  this 
section,  the  regional  commissioner  who 
granted  the  exemption  shall  notify  the 
broker,  in  writing,  of  the  audit  finding(s). 
The  regional  commissioner  shall  provide 
the  broker  with  30  days  from  the  date  of 
notification  to  respond  to  the  audit 
finding(s)  unless  a  shorter  period  is 
deemed  necessary.  If  the  broker  fails  to 
respond,  or  if  the  regional  commissioner 
determines  that  a  broker  has  not 
responded  satisfactorily  to  the  audit 
finding(s)  the  regional  commissioner 
shall  withdraw  the  exemption  by  notice 
in  writing.  The  written  notice  shall  not 
become  effective  until  30  days  after  the 
date  of  mailing  of  the  notice.  The  broker 
shall  thereafter  keep  and  maintain 
records  as  required  by  paragraph  (a)  of 
this  section. 

(g)  Reproduction  of  centralized 
accounting  records.  The  regional 
commissioner  for  the  region  in  which  the 
broker  has  been  granted  an  exemption 
to  maintain  records  of  financial 
transactions  on  a  centralized  system 
basis,  provided  in  paragraph  (e)  of  this 
section,  is  responsible  for  approving 
requests  for  the  reproduction  of 
centralized  financial  records  provided 


under  paragraphs  (b)  and  (d)  of  this 
section. 

§§  111.24, 111.25, 111,26,  acxi  111.27 
[Amended] 

27.  It  is  proposed  to  amend  §  111.24 
and  §  111.25  by  removing  the  words 
"Books  and  papers"  in  the  section 
headings  and,  in  each  instance  insert,  in 
their  place,  the  word  "Records". 

28.  It  is  proposed  to  amend  the  first 
sentence  of  §  111.24,  §  111.25,  and 

§  111.27,  the  second  sentence  of  §  111.27. 
and  the  section  heading  of  §  111.26  and 
§  111.27  by  removing  the  words  "books 
and  papers"  and.  in  each  instance 
inserting,  in  their  place,  the  word 
"records". 

29.  It  is  proposed  to  amend  §  111.26  by 
removing  the  words  "book  or  paper" 
and  inserting,  in  their  place,  the  word 
"record". 

30.  It  is  proposed  to  amend  §  111.28  by 
revising  paragraph  (b)  and  adding  a  new 
paragraph  (c),  to  read  as  follows: 

§  1 1 1 .28    Responsible  supervision. 

•         *         ♦         *         * 

(b)  Employee  information. — (1) 
Current  employees;  General.  Each 
broker  shall  submit,  in  writing,  to  each 
district  director  where  the  broker  has  a 
permit  to  transact  customs  lousiness,  a 
list  of  the  names  of  persons  currently 
employed.  For  each  such  employee,  the 
broker  also  shall  provide  the  current 
home  address,  last  prior  home  address, 
social  security  number,  date  and  place 
of  birth,  and  name  and  address  of  each 
former  employer  and  dates  of 
employment  for  the  3-year  period 
preceding  current  employment  with  the 
broker,  if  the  employee  has  been 
employed  by  the  broker  for  less  than  3 
years.  After  the  initial  submission  the 
list  shall  be  updated  and  submitted  with 
the  status  report  required  by  §  111.30(d) 
of  this  part. 

(2)  New  employees.  Within  10  days 
after  a  new  employee  has  been 
employed  for  30  days,  the  broker  shall 
submit,  in  writing,  to  the  district 
director,  the  same  information  as  set 
forth  above  for  any  new  employee. 

(3)  Terminated  employees.  Within  10 
days  after  the  termination  of 
employment  of  any  employee  employed 
longer  than  30  days,  the  broker  shall 
submit,  in  writing,  to  the  district 
director,  the  name  of  the  terminated 
employee. 

(4)  Broker's  responsibility.  A  broker  is 
responsible  for  providing  the 
information  required  in  paragraphs 
(b)(1).  (b)(2).  and  (b)(3)  of  this  section. 
However,  in  the  absence  of  culpable 
evidence  to  the  contrary.  Customs  will 
not  hold  the  broker  responsible  for  the 


accuracy  of  the  information  provided  to 
the  broker  by  the  employee. 

(c)  Termination  of  qualifying  member 
or  officer.  If  a  licensed  broker  who  is^a 
qualifying  member  of  a  partnership,  or 
officer  of  an  association  or  corporation, 
ceases  his  employment  as  a  qualified 
member  or  officer,  that  broker  shall  give 
written  notice  immediately  of  that  fact 
to  the  Commissioner  and  send  a  copy  of 
the  written  notice  to  the  each  district 
director  where  a  permit  has  been 
granted  to  the  partnership,  association, 
or  corporation. 

31.  It  is  proposed  to  revise  §  111.29(aJ 
to  read  as  follows: 

§111.29    DWgence  in  correspondence  and 
paying  monies. 

(a)  Due  diligence  by  broker.  Each 
broker  shall  exercise  due  diligence  in 
making  financial  settlements,  in 
answering  correspondence,  and  in 
preparing  or  assisting  in  the  preparation 
and  filing  of  records  relating  to  any 
matter  handled  by  him  as  a  broker. 
Payment  of  duty,  tax.  or  other  debt  or 
obligation  owing  to  the  Government  for 
which  the  broker  is  responsible,  shall  be 
made  to  the  Government  on  or  before 
the  date  due.  Each  broker  shall  provide 
a  written  statement  to  a  client 
accounting  for  funds  received  for  the 
client  from  the  Government,  or  received 
from  a  client  where  no  payment  has 
been  made,  or  received  from  a  client  in 
excess  of  the  Governmental  or  other 
charges  properly  payable  as  part  of  the 
client's  business.  Mithin  60  days  of 
receipt.  No  written  statement  is  required 
if  there  is  actual  payment  by  a  broker  of 
such  funds. 
***** 

32.  It  is  proposed  to  amend  {  111.30  by 
revising  the  section  heading  and 
paragraph  (b)  and  by  adding  a  new 
paragraph  (ej.  to  read  as  follows: 

§111.30    Notification  of  change  of 
business  address,  orQanifWon,  name,  or 
location  of  iHisiness  records,  status  report. 
*         *         •         •         • 

(b)  Organization.  A  partnership, 
association,  or  corporation  shall 
immediately  notify  the  Commissioner 
and  each  district  director  of  the  districts 
where  a  permit  has  been  granted  to  the 
partnership,  association,  or  corporation 
of: 

(1)  The  date  on  which  the  licensed 
member  or  officer  who  is  the  qualifying 
member  or  officer  ceases  to  be  a 
member  or  officer  and  the  name  of  the 
broker  who  will  succeed  as  the 
qualifying  member  or  officer  or 

(2)  Any  change  in  the  Articles  of 
Agreement,  Charter,  or  Articles  of 
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Incorporation  relating  to  the  transaction 
of  customs  business. 
•        •        •        *        > 

(e)  Location.  Upon  the  f>ennanent 
termination  of*i  brokerage  business, 
both  the  Commissioner  and  the  district 
director  of  each  Customs  district  for 
which  a  permit  has  been  issued  shall  be 
provided  written  notification  of  the 
name  and  address  of  the  party  having 
legal  custody  of  the  brokerage  business 
records.  Responsibility  for  notiHcation 
shall  be  as  follows: 

(1)  The  broker,  upon  the  permanent 
termination  of  his  brokerage  business; 

(2)  The  licensed  partner(s),  upon  the 
permanent  termination  of  the 
partnership  brokerage  business; 

(3)  The  licensed  association  or 
corporate  officer(s),  upon  the  permanent 
termination  of  the  association  or 
corporate  brokerage  business. 

33.  It  is  proposed  to  amend  }  111.30(c) 
by  removing  the  words  "is  licensed"  in 
the  first  sentence  and  inserting,  in  their 
place,  the  words  "has  been  granted  a 
permit". 

34.  It  is  proposed  to  amend  9  111.30(d] 
by  removing  the  words  "is  Hcensed"  in 
the  fourth  sentence  and  inserting,  in 
their  place,  the  words  "has  been  granted 
a  permit". 

35.  It  is  proposed  to  further  amend 
S  111.30(d)  by  adding  the  following 
between  the  first  and  second  sentences. 

§111.30    Notiffcatlofl  of  ctumge  of 
business  address,  organization,  name,  or 
tocation  of  business  records;  status  report 

•        *        •        *        • 

(d)  Status  report  *  *  '  The  report 
shall  be  accompanied  by  a  fee  to  defray 
the  costs  of  administering  the  reporting 
requirement.  The  fee  shall  be 
determined  under  the  provisions  of  19 
U.S.C  1641(h)  and  31  U.S.C.  9701.  The 
fee  will  be  reviewed  periodically  and 
revised,  if  necessary,  to  reflect  current 
costs.  Revisions  to  the  fee  will  be 
published  in  the  Federal  Register  and 
Customs  Bulletin.  The  fee  shall  be  paid 
by  check  or  money  order  payable  to  the 
U.S.  Customs  Service.  *  *  * 

36.  It  is  proposed  to  fxu-ther  amend 
§  111.30(d)  by  adding  the  following  at 
the  end  of  the  paragraph. 
***** 

(d)  Status  report.  *  *  *  If  the  licensed 
person  fails  to  file  the  required  report  by 
March  1  of  the  reporting  year,  the 
license  is  suspended  by  operation  of  law 
on  March  1,  of  the  reporting  year.  By 
March  31  of  the  reporting  year,  the 
Commissioner  shall  transmit  written 
notice  of  the  suspension  to  the  licensee, 
by  certified  mail  return  receipt 
requested,  at  the  address  reflected  in 
Customs  records.  It  the  licensed  person 
files  the  required  report  within  60  days 


of  receipt  of  the  notice,  the  license  shall 
be  reinstated  upon  payment  of  the 
administrative  costs  associated  with  the 
notification  of  the  licensed  person  of  its 
failure  to  timely  report  pursuant  to  the 
requirements  of  this  paragraph.  If  the 
licensed  person  does  not  file  the 
required  report  within  the  60-day  period, 
the  hcense  shall  be  revoked  without 
prejudice  to  the  filing  of  an  application 
for  a  new  license.  Notice  of  the 
revocation  shall  be  published  in  the 
Customs  Bulletin. 

S  111.35    (Amended] 

37.  It  is  proposed  to  amend  §  111.35  by 
removing  the  words  "merchandise 
imported  after  March  15, 1962,"  and 
inserting,  in  their  place,  the  words 
"customs  transactions". 

§111.37    [Amended] 

38.  It  is  proposed  to  amend  §111.37  by 
adding  the  words  "or  permit"  after  the 
word  "license"  in  the  section  heading 
and  in  the  text  of  the  section  the  second 
time  it  is  used  and  by  adding  the  word 

".  permit"  after  the  word  "license"  the 
first  time  it  is  used  in  the  text  of  the 
section. 

39.  It  is  proposed  to  revise  the  heading 
and  text  of  S  111.43  to  read  as  follows: 

§  1 11.43    Display  of  license  and  permits. 

Each  licensee  shall  display  its  permit 
in  the  principal  office  within  the  district 
so  it  may  be  seen  by  anyone  transacting 
business  in  the  office.  Photocopies  of  the 
permit  shall  be  conspicuously  posted  in 
each  branch  office  within  the  district. 
Photocopies  of  the  license  also  may  be 
posted. 

40.  It  is  proposed  to  amend  Part  111  by 
adding  a  new  \  111.45  to  Subpart  C  to 
read  as  follows: 

§111.45    Revocation  by  operation  of  law. 

(a)  License.  The  failure  of  a  broker 
that  is  licensed  as  a  corporation, 
association,  or  partnership  to  have,  for 
any  continuous  period  of  120  days,  at 
least  one  officer  of  the  corporation  or 
association,  or  at  least  one  member  of 
the  partnership,  validly  licensed  shall,  in 
addition  to  causing  the  broker  to  be 
subject  to  any  other  sanction,  result  in 
the  revocation  by  operation  of  law  of  its 
license  and  any  permits  issued  to  a 
corporation,  association,  or  partnership. 

(b)  Permit.  On  or  after  October,  31, 
1987,  the  failure  of  a  broker,  granted  a 
permit,  to  employ,  for  any  continuous 
period  of  180  days,  at  least  one 
individual  who  is  licensed  within  the 
district  (or  region,  if  an  exception  has 
been  granted  pursuant  to  §  111.19(d)), 
for  which  a  permit  was  issued  shall,  in 
addition  to  causing  the  broker  to  be 
subject  to  any  other  sanction,  result  in 


the  revocation  by  operation  of  law  of 
the  permit. 

(c)  Notification.  When  a  partnership, 
association,  or  corporation  license  or 
permit  is  revoked  by  operation  of  law, 
the  Commissioner  wil  notify  the 
organization  of  the  revocation.  When  an 
individual  brokers  permit  is  revoked  by 
operation  of  law,  the  Commissioner  will 
notify  the  broker.  A  copy  of  the  notice 
will  be  sent  to  the  district  director. 
Notice  to  the  public  of  the  revocation 
will  be  given  by  publication  in  the 
Customs  Bulletin. 

41.  It  is  proposed  to  amend  the 
heading  for  Subpart  D  to  read  as 
follows: 

Subpart  D— Cancellation,  Suspension, 
or  Revocation  of  License  or  Permit,  or 
Monetary  Penalty  In  Ueu  Thereof. 

It  is  proposed  to  amend  Part  111  by 
adding  a  new  {  111.50  to  Subpart  D  to 
read  as  follows: 

§111.50    General. 

This  subpart  relates  to  cancellation, 
suspension,  or  revocation  of  a  license  or 
a  permit,  or  assessment  of  a  monetary 
penalty  in  lieu  thereof  under  the 
provisions  of  section  841(d)(2)(B),  Tariff 
Act  of  1930,  as  amended  (19  U.S.C. 
1641(d)(2)(B)).  The  provisions  for 
assessment  of  a  monetary  penalty  under 
section  641(b)(6)  and  section 
641(d)(2)(A),  Tariff  Act  of  1930,  as     • 
amended  (19  U.S.C.  1641(b)(6). 
1641(d)(2)(A)).  are  contained  in  Subpart 
E. 

§111.51    (Amended] 

42.  It  is  proposed  to  amend  {  111.51  by 
adding  the  words  "or  permit"  after  the 
word  "license"  each  time  it  is  used  in 
the  section  and  the  section  heading. 

43.  It  is  proposed  to  revise  S  11-52  to 
read  as  follows: 

§  1 1 1.52    Voluntary  suspension  of  Hcense 
or  permit 

The  Commissioner  may  accept  a 
broker's  written  voluntary  offer  of 
suspension  for  a  specific  period  of  time 
of  the  broker's  license  or  permit  under 
such  terms  and  conditions  as  the  parties 
may  agree. 

44.  It  is  proposed  to  revise  the  heading 
and  text  of  §  111.53  to  read  as  follows: 

§  1 1 1.53    Grounds  for  suspension  or 
revocation  of  Hcense  or  permit  or  monetary 
penalty  In  lieu  ttiereof. 

Other  than  as  set  forth  below,  the 
appropriate  Customs  officer  may 
suspend,  for  a  speicific  period  of  time,  or 
revoke  the  license  or  permit  of  any 
broker  or  assess  a  monetary  penalty  in 
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lieu  of  suspension  or  revocation,  for  the 
following  reasons: 

(a)  The  broker  has  made  or  caused  to 
be  made  in  any  application  for  any 
license  or  permit  under  this  part,  or 
report  filed  with  Customs,  any  statement 
which  was,  at  the  time  and  in  light  of  the 
circumstances  under  which  it  was  made, 
false  or  misleading  with  respect  to  any 
material  fact,  or  has  omitted  to  state  in 
any  application  or  report  any  material 
fact  which  was  required. 

(b)  The  broker  has  been  convicted,  at 
any  time  after  filing  of  an  application  for 
a  license  under  S  111.12,  of  any  felony  or 
misdemeanor  which  the  appropriate 
Customs  officer  finds: 

(1)  Involved  the  importation  or 
exportation  of  merchandise: 

(2)  Arose  out  of  the  conduct  of  its 
Customs  business;  or 

(3)  Involved  larceny,  theft,  robbery, 
extortion,  forgery,  counterfeiting, 
fraudulent  concealemnt,  embezzlement, 
fraudulent  conversion,  or 
misappropriation  fo  funds  (infractions 
set  forth  in  this  subparagraph  may  form 
the  Dasis  for  an  action  to  suspend  or 
revoke  only); 

(c)  The  broker  has  violated  any 
provision  of  any  law  enforced  by 
Customs  or  the  rules  or  regulations 
issued  under  any  such  provision; 

(d)  The  broker  has  counseled, 
commanded,  induced,  procured,  or 
knonwingly  aided  or  abetted  the 
violation  by  any  other  person  of  any 
provision  of  any  law  enforced  by 
Customs  or  the  rules  or  regulations 
issued  under  any  such  provision; 

(e)  The  broker  has  knowingly 
employed,  or  continues  to  employ,  any 
person  who  has  been  convicted  of  a 
felony,  without  the  written  approval  of 
the  Commissioner;  or 

(f)  The  broker  has,  in  the  course  of  its 
Customs  business,  with  intent  to 
defraud,  in  any  manner  willfully  and 
knowingly  deceived,  misled  or 
threatened  and  client  or  prospective 
client. 

§111.54    [Amended]    . 

45.  It  is  proposed  to  amend  §  111.54  by 
removing  the  words  "section  641(b)  of 
the  Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1641(b))"  in  the  first  sentence  and 
inserting,  in  their  place,  the  words 
"section  641(d)(2),  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1641(d)(2))". 

46.  It  is  proposed  to  revise  S  111.57(b) 
to  read  as  follows: 

§  1 1 1 .57    Determination  by  Commission. 

(b)  Determination  to  prefer  charges.  If 
the  Commissioner  determines  that 
charges  will  be  preferred,  he  shall  notify 
the  district  director  of  his  determination 


and  instruct  that  a  proposed  statement 
of  charges  be  prepared  for  review  by  the 
Conunissioner  if  not  previously 
submitted. 

47.  It  is  proposed  to  amend  1 111.58  by 
removing  the  last  sentence  and  by 
adding  a  new  sentence  between  the  first 
and  second  sentences  to  read  as 
follows: 

S  111-58    Content  of  statement  of  charge*. 

*  *  *  The  statement  of  charges  also 
shall  specify  the  sanction  being 
proposed  (e.g.,  suspension  of  the 
broker's  license,  or  revocation  of  the 
license,  or  both)  but  if  a  suspension  is 
proposed  the  charges  shall  not  state  a 
specific  period  of  time  for  which 
suspension  is  proposed.  *  *  * 

48.  It  is  proposed  to  amend  i  111.59(b) 
by  removing  the  words  "Unless  the 
Commissioner,  under  S  111.57,  has 
determined  that  the  preliminary 
proceedings  shall  not  be  followed,  the" 
in  paragraph  (a)  and  inserting,  in  their 
place,  the  word  "The"  and  by  revising 
paragraph  (b)  to  read  as  follows: 

911139    PreHmkiary  proceedings. 
•        •        *        •        • 

(b)  Notice  of  preliminary  proceedings. 
The  district  director  shall  serve  upon  the 
broker,  as  set  forth  in  S  111.63,  a  notice, 
in  writing,  that: 

(1)  Transmits  a  copy  of  the  proposed 
statement  of  charges; 

(2)  Informs  him  that  formal 
proceedings  are  available  to  him; 

(3)  Informs  him  that  5  U.S.C.  554  and 
558  will  be  applicable  if  formal 
proceedings  are  necessary; 

(4)  Invites  him  to  show  cause,  if  he  so 
desires,  why  the  formal  proceedings 
should  not  be  instituted; 

(5)  Informs  him  that  be  may  make 
submissions  and  demonstrations  of  the 
charcter  contemplated  by  the  cited 
statutory  provisions: 

(6)  Invites  any  negotiation  for 
settlement  fo  the  complaint  or  charge 
that  the  broker  deems  it  desirable  to 
enter  into; 

(7)  Advises  him  of  his  right  to  be 
represented  by  counsel; 

(8)  Specifies  the  place  where  the 
broker  may  respond  in  writing  and/or 
orally;  and 

(9)  Advises  the  broker  that  the 
response  must  be  received  within  30 
days  of  the  date  of  the  notice. 

§111.61    [Amended] 

49.  It  is  proposed  to  amend  §  111.61  by 
inserting  the  word  "no  response  is  filed 
or"  between  the  words  "If  and  "the"  in 
the  fourth  sentence. 

§111.64    [Amended] 

50.  It  is  proposed  to  amend  i  111.64(a) 
by  removing  the  number  "5"  in  the  last 


sentence  of  the  paragraph  and  inserting, 
in  its  place,  the  number  "15". 

§111.65    (Amended] 

51.  It  is  proposed  to  amend  1 111.65  by 
removing  the  words  "on  the  ground  that 
additional  time  is  necessary  to  prepan  a 
defense"  and  insert  in  their  place,  the 
words  "for  good  cause". 

§111.66    [Amended] 

52.  It  is  proposed  to  amend  i  111.66  by 
removing  the  words  "on  behalf  of  the 
Government"  in  the  first  sentence  and 
inserting,  in  their  place,  the  word  "by 
the  parties",  and  the  words  "suspension 
or  revocation"  in  the  last  sentence  and 
inserting,  in  their  place,  the  words 
"suspension  for  a  specified  period  of 
time  or  revocation  or  monetary  penalty 
in  lieu  of  either". 

53.  It  is  proposed  to  amend  i  111.67  by 
adding  a  new  paragraph  (e)  and  revising 
paragraphs  (a)  and  (d)  to  read  as 
follows: 


§111.67 

(a)  Hearing  officer.  The  hearing 
officer  shall  be  an  administrative  law 
judge  appointed  pursuant  to  5  U.S.C. 
3105. 


(d)  Transcript  of  record.  The  district 
director  shall  provide  a  competent 
reporter  to  make  a  record  of  the  hearing. 
VVhen  the  record  of  the  hearing  has  been 
transcribed  by  the  reporter,  the  district 
director  shall  deUver  a  copy  to  the 
hearing  officer,  tite  broker  and  die 
Government  representative  without 
charge. 

(e)  Government  representatives.  The 
Commissioner  shall  designate  one  or 
more  persons  to  represent  the 
Government  at  the  hearing. 

54.  It  is  prfH>osed  to  revise  the  heading 
and  text  of  §  111.74  to  read  as  follows: 

§111.74    Decision  and  nodee  of 
suspension  or  revocation  or  monetory 
penalty. 

If  the  Secretary  of  the  Treasury,  in  the 
exercise  of  his  discretion,  issues  an 
order  of  suspension  for  a  specified 
period  of  time  or  revocation  of  the 
license  of  a  broker  or  a  monetary 
penalfy  in  lieu  of  either,  the 
Commissioner  will  notify  the  bn^er  in 
writing  and  publish  a  notice  of 
suspension  or  revocation  or  monetary 
penalfy  in  lieu  thereof  in  the  Federal 
Register  and  in  the  Customs  Bulletin. 
The  order  of  suspension  or  revocation 
shall  beome  effective  60  days  after  the 
issuance  of  such  order,  unless  the 
Secretary  determines  that  a  shorter 
period  is  deemed  necessary.  If  a 
monetary  penalty  is  assessed  that 
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penalty  shall  be  tendered  within  120 
days  of  the  issuance  of  the  order  or  the 
license  shall  automatically  be 
suspended  until  payment  is  made. 

55.  It  is  proposed  to  amend  9  111.75  by 
revising  it  to  read  as  follows: 

§  1 1 1.75    Appeal  from  th«  Secretary's 
decision. 

An  appeal  from  the  order  of  the 
Secretary  of  the  Treasury  suspending  or 
revoking  a  license  or  permit  or  assessing 
a  monetary  penalty  in  lieu  thereof  may 
be  taken  in  accordance  with  the 
provisions  of  section  641(e),  Tariff  Act  of 
1930,  as  amended  (19  U.S.C.  1641(e)). 
The  commencement  of  such  proceedings 
shall,  unless  specifically  ordered  by  the 
Court,  operate  as  a  stay  of  the 
Secretary's  order. 

§111.76    [Amended] 

56.  It  is  proposed  to  amend  9  111.76  by 
removing  the  words  "hearing  officer"  in 
the  first  sentence  of  paragraph  (a)  and 
in  the  first,  second,  third  and  fourth 
sentences  of  paragraph  (b)  and,  in  each 
instance,  inserting,  in  their  place,  the 
word  "Commissioner". 

57.  It  is  proposed  to  revise  9  111.80  to 
read  as  follows: 

§  1 1 1.80    Saving  provision. 

Any  proceeding  for  revocation  or 
suspension  of  a  license  instituted  prior 
to  October  30, 1984,  shall  be  governed 
by  the  provisions  of  19  CFR  Part  111 
which  were  in  force  at  the  time  the 
proceeding  was  instituted.  For  the 
purposes  of  this  provision,  the 
commencement  of  preliminary 
proceedings  shall  be  considered  the 
institution  of  proceedings  for  revocation 
or  suspension,  if  preliminary 
proceedings  were  held. 

58.  It  is  proposed  to  amend  part  111  by 
adding  a  new  9  111.81  to  Subpart  D  to 
read  as  follows: 

§  1 1 1.81    Settlement  ano  compromise. 

The  Commissioner,  with  the  approval 
of  the  Secretary  of  the  Treasury,  may 
settle  and  compromise  any  disciplinary 
proceeding  which  has  been  instituted 
under  this  part  according  to  the  terms 
and  conditions  agreed  to  by  the  parties, 
including  but  not  limited  to  the 
reduction  of  any  proposed  suspension  or 
revocation  to  a  monetary  penalty. 

59.  It  is  proposed  to  further  amend 
Part  111  by  adding  a  new  Subpart  E  and 
9  111.95  through  9  111.95  to  read  as 
follows: 


Subpart  E — Monetary  Penalty 

Sec 

111.91  Grounds  for  imposition  of  a  monetary 
penalty:  maximum  penalty. 

111.92  Notice. 

111.93  Application  for  relief. 

111.94  Decision  of  appropriate  Customs 
officer. 

111.95  Supplemental  petition  for  relief. 

Subpart  E— Monetary  Penalty 

S  111.91    Grounds  for  imposition  of  a 
monetary  penalty;  maximum  penalty. 

The  appropriate  Customs  officer  may 
assess  a  monetary  penalty  or  penalties 
as  follows:  (a)  An  amount  not  to  exceed 
an  aggregate  of  $30,000  for  any  of  the 
reasons  set  forth  in  9  111.53,  except  for 
those  listed  in  paragraph  (b)(3)  of  that 
section  of  (b)  an  amount  not  to  exceed 
an  aggregate  of  $30,000.  for  all  violations 
and  $10,000  for  each  violation  of  9  111.4. 

9111.92    Notice. 

The  appropriate  Customs  officer  shall 
issue  a  written  notice  which  advises  the 
Customs  broker  or  other  person  of  the 
allegations  or  complaints  against  him 
and  explains  that  the  person  has  a  right 
to  respond  to  the  allegations  or 
complaints  in  writing  within  30  days  of 
the  date  of  mailing  of  the  notice.  Any 
notice,  the  basis  of  which  is  an  alleged 
violation  of  9  111.53(b)  or  which  exceeds 
an  aggregate  of  $10,000  for  all  alleged 
violations,  shall  be  referred  to  the 
Director,  Entry  Procedures  and  Penalties 
Division,  Office  of  Regulations  and 
Rulings.  Customs  Headquarters  for 
approval  before  it  is  issued. 

9  1 1 1 .93    Application  for  relief. 

The  person  shall  follow  the 
procedures  set  forth  in  Part  171  of  this 
Chapter  in  filing  an  application  for 
relief. 


§111.94 
officer. 


Decision  of  appropriate  Customs 


The  appropriate  Customs  officer  shall 
follow  the  procedures  set  forth  in  Part 
171  of  this  Chapter  in  considering  the 
application  for  relief.  After  the 
appropriate  Customs  officers  have 
considered  the  allegations  or  complaints 
and  any  timely  response  made,  a  written 
decision  shall  be  issued  which  sets  forth 
the  final  determination  and  the  findings 
of  fact  and  conclusions  of  law  on  which 
the  determination  is  based.  If  the  final 
determination  is  that  the  person  is  liable 
for  a  monetary  penalty  the  person  shall 
pay,  or  make  arrangements  for  payment, 


within  60  days  of  the  date  of  the  final 
determination.  If  the  monetary  penalty 
is  not  paid  or  arrangements  made  for 
payment  within  the  time  limitations,  the 
appropriate  Customs  officer  shall  refer 
the  matter  to  the  Department  of  Justice 
for  institution  of  appropriate  judicial 
proceedings. 

9  1 1 1.95    Supplemental  petition  for  relief. 

A  final  determination  of  the  district 
director  or  other  appropriate  Customs 
officer  in  excess  of  $1,000  may  be  the 
subject  of  a  supplemental  petition  for 
relief  under  the  provisions  of  9  171.33  of 
this  part.  A  final  determination  of  $1,000 
or  less  is  a  final  decision  and  is  not 
subject  to  further  administrative  review. 

60.  It  is  proposed  to  amend  Part  111  by 
removing  the  words  "Customhouse 
broker"  and  "Customhouse  brokers" 
wherever  they  appear  and  inserting,  in 
their  place,  the  words  "Customs  broker" 
and  "Customs  brokers",  respectively. 

PART  171— FINES,  PENALTIES  AND 
FORFEITURES 

1.  It  is  proposed  to  revise  the  authority 
citation  for  Part  171.  Customs 
Regulations  (19  CFR  Part  171).  to  read  as 
set  forth  below  and  to  remove  the 
statutory  citations  appearing  elsewhere 
in  Part  171. 

Authority:  19  U.S.C.  66, 1592, 1618. 1624. 

Section  171.14  also  issued  under  46  U.S.C. 
883. 

Subpart  C  also  issued  under  19  U.S.C.  1641. 
22  U.S.C.  401.  46  U.S.C.  7.  320. 

Section  171.44  also  issued  under  40  U.S.C. 
304).  304k. 

2.  It  is  proposed  to  amend  9  171.12(b] 
by  removing  the  words  "paragraph  (c)" 
and  inserting,  in  their  place,  the  words 
"paragraph  (c)  or  (d)". 

3.  It  is  proposed  to  redesignate 
paragraph  (d)  of  9  172.12  as  paragraph 
(e)  and  add  a  new  paragraph  (d)  to  read 
as  follows: 

9  171.12    Filing  of  petition. 

***** 

(d)  Petitions  for  remission  or 
mitigation  of  monetary  penalty. 
Petitions  for  remission  or  mitigation  of  a 
monetary  penalty  assessed  under  the 
provisions  of  Part  111,  Subpart  E,  shall 
be  filed  within  30  days  of  the  date  of 
mailing  of  the  notice. 
*        •        *        »        • 

[FR  Doc.  85-18550  Filed  8-6-85;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Ch.  I 

[Docket  No.  85N-0214] 

Tho  Drug  Prico  Compotition  and 
Patent  Term  Restoratk>n  Act  of  1984; 
Reopening  of  Comment  Period 

AQENCY:  Food  and  Drug  Administration. 
action:  Reopening  of  comment  period. 

summary:  The  Food  and  Drug 
Administraion  (FDA)  is  reopening  for  an 
unspecified  period  of  time  the  period  for 
public  comment  on  interpretation  of 
Title  I  of  ihe  Drug  Price  Competition  and 
Patent  Term  Restoration  Act  of  1984 
(Pub.  L  98-417).  This  action  will  allow 
the  public  additional  time  to  submit 
comments. 

DATE:  Comments  will  be  accepted  for  an 
unspecified  period  of  time.  FDA  will 
announce  the  closing  data  for  comments 
in  a  future  issue  of  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA-305). 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATtON  CONTACT 

Marilyn  L  Watson.  Center  for  Drugs  and 
Biologies  (HFN-360).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-443-3640. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L  98-417) 
was  signed  into  law  September  24, 1984. 
Title  I  of  the  new  law  amends  section 
505  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  and  Codifies  FDA's 
authority  to  accept  abbreviated  new 
drug  applications  (ANDA's)  for  genenc 
versions  of  drug  products  first  approved 
after  1962.  Prior  to  the  enactment  of  Pub. 
L.  98-417,  ANDA's  were  permitted  under 
FDA  regulations  for  generic  versions  of 
drug  productss  first  approved  between 
1938  and  1962. 

In  the  Federal  Register  of  May  24, 1985 
(50  FR  21460),  FDA  published  a  noHce 
requesting  public  comments  on  Title  I  of 
Pub.  L.  98-417.  This  notice  also 
announced  the  establishment  of  a  public 
file  [Docket  No.  85N-02141  for  all 
comments,  views,  and  other  information 
submitted  to  FDA  concerning  Title  I  of 
Pub.  L.  98-417.  The  purpose  of  the  notice 
was  to  obtain  public  comment  on 
interpretation  of  the  new  law  for 
purpose  of  the  agency's  regulation- 
writing  process.  The  notice  gave 
interested  persons  an  opportunity  to 
submit  written  comments  by  July  8, 1985. 


Because  of  the  complexity  of  the 
statute's  provisions,  the  agency  is 
interested  in  continuing  to  receive 
questions,  identification  of  policy  issues, 
and  suggested  interpretations  of  the  new 
law  that  will  assist  the  agency  if  its 
efforts  to  develop  regualtions 
implementing  Title  I  Pub.  L  98-417. 
Tlierefore.  in  an  effort  to  encourage 
greater  participation  in  the  submission 
of  comments,  FDA  is  reopening  the 
comment  period  for  an  unspecified  time 
period. 

The  agency  cautions,  however,  that  it 
is  proceeding  expeditiously  in 
developing  implementing  regulations 
and  fully  intends  to  issue  a  proposed 
rule  in  a  timely  manner.  Interested 
persons  are  encouraged  to  submit 
comments  on  the  new  law  as  early  as 
possible  in  order  for  FDA  to  evaluate 
and  consider  them  in  developing  its 
regulations. 

Interested  persons  may  submit  written 
comments  on  Title  I  of  Pub.  L  98-417  to 
the  Dockets  Management  Branch 
(address  above).  Two  copies  of  any 
comments  are  to  be  submitted,  except 
tha  individuals  may  submit  one  copy. 
All  comments  are  to  be  identified  with 
the  docket  number  found  in  brackets  in 
the  heading  of  this  document  Received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 

Dated:  August  1, 1985 

John  R.  Wessel. 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

[FR  Doc.  85-18203  Filed  8-2-85: 1:41  pmj 
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DEPARTMENT  OF  JUSTICE 
28  CFR  Part  16 
[AAG/A  Order  No.  14-85] 

Exemption  of  Records  Systems  Under 
tt>e  Privacy  Act 

AGENCY:  Department  of  Justice. 
action:  Proposed  rule. 

summary:  The  Department  of  Justice, 
Antitrust  Division,  proposes  to  revise  28 
CFR  16.88  to  (1)  exempt  a  system  of 
records  from  certain  provisions  of  the 
Privacy  Act,  (2)  remove  systems  of 
records  which  are  not  operational,  and 
(3)  make  editorial  changes. 

Specifically,  the  Antitrust  Division 
proposes  to  exempt  a  system  of  records 
entitled  "Freedom  of  Information/ 
Privacy — Requester/Subject  Index  File 
(JUSTICE/ ATR-008)'  from  subsecUons 
(c)(3).  (d),  (e)(4)(G)  and  (H),  and  (f)  of 
the  Privacy  Act.  This  system  is 


exempted  to  the  extent  that  the  records 
reflect  Antitrust  Division  law 
enforcement  and  investigative 
information.  The  exemption  is  needed  to 
protect  the  integrity  of  law  enforcement 
prosecutions  and  investigations,  the 
privacy  of  third  parties,  and  the  identity 
of  confidential  sources.  In  addition,  the 
Division  proposes  to  remove  from  28 
CFR  16.88  notice  of  the  exemption  of 
two  systems  entitled.  "Computerized 
Document  Retrieval  System— United 
States  v.  International  Business 
Machines  (CDRS— Tire  Cases) 
(JUSTICE/ ATR-002),"  and 
"Computerized  Document  Retrieval 
System— Tire  Cases  (CDRS— Tire 
Cases)  (JUSTICE/ ATR-003)"  Although 
these  record  systems  have  not  been 
operational  for  many  years,  through 
administrative  error  they  were  never 
removed  from  28  CFR  16.88  Thus,  the 
removal  of  these  systems  is  an  editorial/ 
administrative  correction  and  has  do 
effect  on  the  public.  Finally,  and  also  for 
administrative  reasons  having  no  effect 
on  the  public  the  Division  proposes  to 
change  the  identifying  number  of  a 
system  of  records  entitled  "Antitrust 
Caseload  Evaluation  System  (ACES) — 
Monthly  Report  (JUSTlCE-ATR-000)"  to 
"006." 

DATE:  Submit  comments  on  or  before 
September  6. 1985. 

address:  Address  all  comments  to 
Thomas  F.  O'Leary,  Assistant  Director. 
General  Services  Staff,  Justice 
Mangement  Division.  Department  of 
Justice,  Room  6314. 10th  and 
Constitution  Avenue.  NW^  Washington. 
DC  20530. 

FOR  FURTHER  INFORMATION  COffTACT 

Thomas  F.  O'Leary,  202-633-4414. 

supplementary  information:  This 

order  relates  to  individuals  rather  than 
small  business  entities.  Nevertheless, 
pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  5  U.S.C  601- 
612,  it  is  hereby  stated  that  the  order 
will  not  have  "a  significant  economic 
impact  on  a  substantial  number  of  small 
entities." 

List  of  Subjects  in  28  CFR  Fart  18 

Administrative  practice  and 
procedure.  Courts.  Freedom  of 
Information.  Privacy.  Sunshine  Act. 

Accordingly,  pursuant  to  the  authority 
vested  in  the  Attorney  General  by  5 
U.S.C.  552a  and  delegated  to  me  by 
Attorney  General  Order  793-78,  it  is 
proposed  to  revise  28  CFR  16.88  as  set 
forth  below. 
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Dated:  May  3a  1985. 
Harry  H.  FUckinser, 

Acting  Assistant  Attorney  General  for 
Administration. 

Part  16— {Ainendedl 

1.  The  authority  for  Part  16  continues 
to  read  as  follows: 

Authority:  5  U.S.C.  SS2a. 

2.  Section  16.88  is  revised  as  follows: 

§  16.U    Exemption  of  Antitrust  Division 
Systems. 

(a)  The  following  system  of  records  is 
exempt  from  5  U.S.C.  552a  (c)(3),  (d), 
(e)(4)(G)  and  (H),  and  (f). 

(1)  Antitrust  Caseload  Evaluation 
System  (ACES)— Monthly  Report 
(IUSTICE/ATR-006). 
These  exemptions  apply  only  to  the 
extent  that  information  in  this  system  is 
subject  to  exemption  pursuant  to  5 
U.S.C.  552a(k)(2). 

(b)  Exemption  from  the  particular 
subsections  are  justified  for  the 
following  reasons: 

(1)  From  subsection  (c)(3)  because 
information  in  this  system  is  maintained 
in  aid  of  ongoing  antitrust  enforcement 
investigations  and  proceedings.  The 
release  of  the  accounting  of  disclosures 
made  under  subsection  (b)  of  the  Act 
would  permit  the  subject  of  an 
investigation  of  an  actual  or  potential 
criminal  or  civil  violation  to  determine 
whether  he  is  the  subject  of  an 
investigation.  Disclosure  of  the 
accounting  would  therefore  present  a 
serious  impediment  to  antitrust  law 
enforcement  efforts. 

(2)  From  subsection  (d)  because 
access  to  the  information  retrievable 
from  this  system  and  compiled  for  law 
enforcement  purposes  could  result  in  the 
premature  disclosure  of  the  identity  of 
the  subject  of  an  investigation  of  an 
actual  or  potential  criminal  or  civil 
violation  and  information  concerning 
the  nature  of  that  investigation.  This 
information  could  enable  the  subject  to 
avoid  detection  or  apprehension.  This 
would  present  a  serious  impediment  to 
effective  law  enforcement  since  the 
subject  could  hinder  or  prevent  the 
successful  completion  of  the 
investigation.  Further,  confidential 
business  and  financial  information,  the 
.dentities  of  confidential  sources  of 
information,  third  party  privacy 
information,  and  statutorily  confidential 
information  such  as  grand  jury 
information  must  be  protected  from 
disclosure. 

(3)  From  subsections  (e)(4)  (G)  and 
(H),  and  (f)  because  this  system  is 
exempt  from  the  individual  access 
provisions  of  subsection  (d). 


(c)  The  following  system  of  records  is 
exempt  from  5  U.S.C.  552a(c)(3).  (d), 
{e)(4)  (G)  and  (H),  and  (f): 

(1)  Freedom  of  Information/Privacy — 
Requester/Subject  Index  File  (JUSTICE/ 
ATR-008). 

These  exemptions  apply  to  the  extent 
that  information  in  this  system  is  subject 
to  exemption  pursuant  to  5  U.S.C. 
552a(k)(2). 

(d)  Because  this  system  contains 
Department  of  Justice  civil  and  criminal 
law  enforcement,  investigatory  records, 
exemptions  from  the  particular 
subsections  are  justified  for  the 
following  reasons: 

(1)  From  subsection  (c)(3)  because  the 
release  of  the  accounting  of  disclosures 
made  under  subsection  (b)  of  the  Act 
would  permit  the  subject  of  an 
investigation  of  an  actual  or  potential 
criminal  or  civil  violation  to  determine 
whether  he  is  the  subject  of  an 
investigation.  Disclosure  of  accounting 
would  therefore  present  a  serious 
impediment  to  antitrust  law  enforcement 
efforts. 

(2)  From  subsection  (d)  because 
access  to  information  in  this  system 
could  result  in  the  premature  disclosure 
of  the  identity  of  the  subject  of  an 
investigation  of  an  actual  or  potential 
criminal  or  civil  violation  and 
information  concerning  the  nature  of  the 
investigation.  This  information  could 
enable  the  subject  to  avoid  detection  or 
apprehension.  This  would  present  a 
serious  impediment  to  effective  law 
enforcement  since  the  subject  could 
hinder  or  prevent  the  successful 
completion  of  the  investigation.  Further, 
confidential  business  and  financial 
information,  the  identities  of 
confidential  sources  of  information, 
third  party  privacy  information,  and 
statutorily  confidential  information  such 
as  grand  jury  information  must  be 
protected  from  disclosure. 

(3)  From  subsections  (e)(4)  (G)  and 
(H),  and  (f)  because  this  system  is 
exempt  from  the  individual  access 
provisions  of  subsection  (d). 

(PR  Doc.  85-18889  Filed  8-^-85;  8:45  am] 

MLUNG  CODE  4410-01-«i 

Office  of  Justice  Programs 
28  CFR  Part  65 

Emergency  Federal  Law  Enforcem«flt 

Assistance 

AQENCV:  Office  of  Justice  Programs. 
Department  of  Justice. 

action:  Proposed  rule,  with  request  for 
comment. 


summary:  The  Office  of  Justice 
Programs  (OJP)  is  publishing  for  public 
comment  the  proposed  regulations  to 
implement  the  Emergency  Federal  Law 
Enforcement  Assistance  functions 
vested  in  the  Attorney  General  by  the 
Justice  Assistance  Act  of  1984  (Pub.  L. 
98-473).  The  proposed  regulations 
describe  procedures  for  applying  for  and 
administering  funds  under  this  Section 
of  the  Act. 

OATE  Comments  are  due  on  or  before  . 
October  7, 1985. 

ADDRESS:  Send  comments  to  Eugene  H. 
Dzikiewicz,  Acting  Deputy  Director, 
Bureau  of  Justice  Assistance.  Office  of 
Justice  Programs,  U.S.  Department  of 
Justice,  633  Indiana  Avenue,  N.W., 
Washington.  D.C.  20531  (202/272-6838). 
(This  is  not  a  toll-free  number.) 
FOR  FURTHER  INFORMATION  CONTACT: 

R.  John  Gregrich,  Program  Manager, 
Bureau  of  Justice  Assistance,  Office  of 
Justice  Programs,  U.S.  Department  of 
Justice,  633  Indiana  Avenue,  N.W., 
Washington,  D.C.  20531  (202/272-6838). 
(This  is  not  a  toll-free  number.) 

SUPPLEMENTARY  INFORMATION:  The 

Justice  Assistance  Act  of  1984,  Title  IL 
Chapter  VI,  Pub.  L.  98-473,  98  Stat.  1837 
(1984),  establishes  Emergency  Federal 
Law  Enforcement  Assistance  functions, 
under  the  direction  and  authority  of  the 
Attorney  General,  to  assist  state  and/oi 
local  units  of  government  in  responding 
to  a  law  enforcement  emergency.  The 
Office  of  Justice  Programs  is  publishing, 
for  public  comment,  the  proposed 
regulations  to  implement  this  section  of 
the  Act 

This  section  of  the  Act  (section  609)  is 
designed  to  assist  jurisdictions 
experiencing  a  law  enforcement 
emergency  by  providing  Federal 
criminal  justice  assistance  to  those 
states  and/or  localities  involved.  The 
term  "law  enforcement  emergency"  is 
defined  by  the  Act  as  an  uncommon 
situation  which  requires  law 
enforcement,  which  is  or  threatens  to 
become  of  serious  or  epidemic 
proportions,  and  with  respect  to  which 
state  and  local  resources  are  inadequate 
to  protect  the  lives  and  property  of 
citizens,  or  to  enforce  the  criminal  law. 
Equally  clear  in  the  Act,  and  its 
legislative  history,  is  the  firm  intention 
to  avoid  unnecessary  Federal 
involvement  or  intervention  in  matters 
which  are  deemed  to  be  primarily  of 
state  and  local  concern.  To  that  end,  the 
Act  states  that  the  term  "law 
enforcement  emergency"  does  not 
include  needed  planning  or  other 
activities  related  to  crowd  control  for 
general  public  safety  projects,  or 
situations  requiring  the  enforcement  of 
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laws  associated  with  scheduled  public 
events,  including  political  conventions 
and  sports  events. 

Often  cited  as  examples  of  situations 
giving  rise  to  law  enforcement 
emergencies  compatible  with  the  Act 
are  the  significant  narcotics  and 
violence  problems  experienced  in  south 
Florida,  the  Atlanta  child  murders,  and 
the  Mount  Saint  Helens  volcanic 
eruption.  Emergencies  like  these,  which 
are  not  of  an  ongoing  or  chronic  nature, 
would  be  eligible  for  assistance. 

State  and  local  jurisdictions 
experiencing  significant  law 
enforcement  problems  should  find  it 
helpful  to  consult  with  the  United  States 
Attomey(s)  in  the  affected  Districtfs). 
The  U.S.  Attorney,  as  Chairman  of  the 
Law  Enforcement  Coordinating 
Committee  (LECC),  can  bring  the 
problem  to  the  attention  of  the  LECC 
members,  who  are  representatives  of 
Federal,  state,  and  local  criminal  justice 
agencies.  Such  an  approach  will  allow 
the  LECC  members  to  jointly  assess  the 
situation  and.  possibly,  cause  LECC 
member  resources  to  be  directed  to  the 
problem.  Furthermore,  should  a  state  or 
local  jurisdiction  later  decide  to  submit 
a  request  under  the  Emergency  Federal 
Law  Enforcement  Assistance  Program, 
the  initial  involvement  with  the  U.S. 
Attorney  and  the  LECC  should  provide 
focused  information  regarding  the  actual 
extent  of  the  problem,  and  the  resources 
needed  to  conduct  an  effective  response. 

The  Act  authorizes  the  Attorney 
General  to  receive  written  applications 
for  assistance  from  state  chief 
executives.  The  information  submitted 
will  be  reviewed  and  evaluated  by  the 
Attorney  General.  After  consultation 
with  Federal  law  enforcement 
community,  including  the  appropriate 
U.S.  Attomey(s),  the  Attorney  General 
will  approve  or  disapprove  the 
application  within  10  days  of  receipt. 

If  the  Attorney  General  approves  the 
application,  appropriate  Federal  law 
enforcement  assistance  will  be 
provided.  The  Act  defines  "Federal  law 
enforcement  assistance"  as  funds, 
equipment,  training,  intelligence 
information,  and  personnel. 

This  proposed  rule  does  not  constitute 
a  "major"  rule  as  defined  by  Executive 
Order  12291  because  it  does  not  result 
in:  (a)  an  effect  on  the  economy  of  $100 
million  or  more;  (b)  a  major  increase  in 
any  costs  or  prices:  or.  (c)  adverse 
effects  on  competition,  employment, 
investment,  productivity,  or  innovation 
among  American  enterprises. 

Finally,  because  this  regulation  will 
not  have  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
no  analyses  of  the  impact  of  these  rules 


on  such  entities  is  required  by  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  28  CFR  Part  65 

Grant  programs — law.  Law 
enforcement.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  to  amend  Title 
28  Code  of  Federal  Regulations  by 
adding  Part  65  to  read  as  follows: 

PART  65— EMERGENCY  FEDERAL 
LAW  ENFORCEMENT  ASSISTANCE 

Sul>part  A— Eligible  Applicants 

Sec. 

65.1  General. 

65.2  State  government. 

Subpart  B— Allocation  of  Funds  and  Other 
Assistance 

65.10  Fund  availability. 

65.11  Limitations  on  fund  and  other 
assistance  use. 

65.12  Other  assistance. 

Subpart  C— Purpose  of  Emergency  Federal 
Law  Enforcement  Assistance 

65.20  General. 

65.21  Purpose  of  assistance. 

65.22  Exclusions. 

Subpart  D— Application  for  Assistance 

65.30  General. 

65.31  Application  content. 

Subpart  E— Submission  and  Review  of 
Applications 

65.40  General. 

65.41  Review  of  state  applications. 

Subpart  F— Additional  Requirements 

65.50  General. 

65.51  Recordkeeping. 

65.52  Civil  rights. 

65.53  Other  conditions. 

Subpart  G— Repayment  of  Funds 

65.60    Repayment  of  funds. 
Subpart  H— Definitions 
65.70    Definitions. 

Authority:  The  Comprehensive  Crime 
Control  Act  of  1984.  Chap.  VI.  Div.  I,  Subdiv. 
B,  Emergency  Federal  Law  Enforcement 
Assistance.  Pub.  L.  98-473,  98  Stat.  1837  (Oct 
12. 1984). 

Subpart  A— Eligible  Applicants 

§65.1    General. 

This  subpart  describes  who  may 
apply  for  emergency  Federal  law 
enforcement  assistance  under  the  Justice 
Assistance  Act  of  1984. 

§  65.2    State  government 

In  the  event  that  a  law  enforcement 
emergency  exists  throughout  a  state  or  a 
part  of  state,  a  state  (on  behalf  of  itself 
or  a  local  unit  of  government)  may 
submit  an  application  to  the  Attorney 
General,  for  emergency  Federal  law 


enforcement  assistance.  This 
application  is  to  be  submitted  by  the 
chief  executive  officer  of  the  state,  in 
writing,  on  Standard  Form  424.  and  in 
accordance  with  these  regulations. 

Subpart  B— Allocation  of  Funds  and 
Otiier  Assistance 

§65.10    Fund  avaUabNtty. 

For  the  fiscal  year  [FY  '85).  $800,000 
has  been  requested  for  emergency 
Federal  law  enforcement  assistance  for 
the  entire  country.  Funds  have  net  yet 
been  appropriated  and  are  not  currently 
available.  In  FY  '86.  $1.5  million  has 
been  requested.  The  form  and  extent  of 
assistance  provided  will  be  determined 
by  the  nature  and  scope  of  the 
emergency  presented;  but.  in  any  event, 
no  fund  award  may  exceed  the  amount 
ultimately  appropriated. 

§65.11    Umitations  on  Fund  and  Ottier 
Assistance  Use. 

(a)  Land  Acquisition.  No  funds  shall 
be  used  for  the  purpose  of  land 
acquisition. 

(b)  Non-Supplantation.  No  funds  shall 
be  used  to  supplant  state  or  local  funds 
that  would  otherwise  be  made  available 
for  such  purposes. 

(c)  Civil  Justice.  No  funds  or  other 
assistance  shall  be  used  with  respect  to 
civil  justice  matters  except  to  the  extent 
that  such  civil  justice  matters  bear 
directly  and  substantially  upon  criminal 
justice  matters  or  are  inextricably 
intertwined  with  criminal  justice 
matters. 

§65.12    Ottier  assistance. 

In  accordance  with  the  purposes  and 
limitations  of  this  subdivision,  members 
of  the  Federal  law  enforcement 
community  may  provide  needed 
assistance  in  the  form  of  equipment 
training,  intelligence  information,  and 
personnel.  The  application  may  include 
requests  for  assistance  of  this  nature. 

Subpart  C— Purpose  of  Emergency 
Federal  L^w  Enforcement  Assistance 

§65.20    GeneraL 

The  purpose  of  the  Act  is  to  assist 
state  and/or  local  units  of  government 
which  are  experiencing  law  enforcement 
emergencies  to  respond  to  those 
emergencies  through  the  provision  of 
Federal  law  enforcement  assistance. 
The  authority  and  responsibility  for 
implementation  of  this  Section  is  vested 
in  the  Attorney  General  of  the  United 
States. 

§  65.2 1    Purpose  of  assistance. 

The  purpose  of  emergency  Federal 
law  enforcement  assistance  is  to 
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provide  necessary  assistance  to  (and 
through)  a  state  government  to  provide 
an  adequate  response  to  an  uncommon 
situation  which:  requires  law 
enforcement,  which  is  or  threatens  to 
become  of  serious  or  epidemic 
proportions,  and  with  respect  to  which 
stale  and  local  resources  are  inadequate 
to  protect  the  lives  and  property  of 
citizens  or  to  enforce  the  criminal  law. 

§65.22    Exclusions. 

Excluded  from  the  situations  for 
which  this  assistance  is  intended  are: 

I'  ]  The  perceived  need  for  planning  or 
o'iher  activities  related  to  crowd  control 
for  general  public  safety  projects;  and. 

(b)  A  situation  requiring  the 
enforcement  of  laws  associated  with 
scheduled  pubhc  events,  including 
political  conventions  and  sports  events. 

Subpart  D— Application  for  Assistance 
§65.30    General. 

The  Act  requires  that  applications  be 
submitted  in  writing,  by  the  chief 
executive  officer  of  a  state,  on  Standard 
Form  424.  in  accordance  with  these 
regulations. 

§  6SJ1    Application  content 

The  Act  identifies  six  factors  which 
the  Attorney  General  will  consider  in 
approving  or  disapproving  an 
application,  and  includes  administrative 
requirements  to  ensure  appropriate  use 
of  Federal  assistance.  Therefore,  each 
application  must  be  in  writing  and  must 
include  the  following: 

(a)  Problem— a  description  of  the 
nature  and  extent  of  the  law 
enforcement  emergency,  including  the 
specific  identification  and  description  of 
the  political  and  geographical 
8ubdivision{s)  wherein  the  emergency 
exists; 

(b)  Cause — a  description  of  the 
situation  or  extraordinary  circumstances 
which  produced  such  emergency; 

(c)  Resources— a  description  of  the 
state  and  local  criminal  justice 
resources  available  to  address  the 
emergency,  and  a  discussion  of  why  and 
to  what  degree  they  are  insufficient; 

(d)  Assistance  requested— a  specific 
statement  of  the  funds,  equipment 
training,  intelligence  information,  or 
personnel  requested,  and  a  description 
of  their  intended  use; 

(e)  Other  assistance — the 
identification  of  any  other  assistance  the 
state  or  appropriate  unit  of  government 
has  received,  or  could  receive,  under 
any  provision  of  the  Act;  and 

(f)  Other  requirements — assurance  of 
compliance  with  other  requirements  of 
the  Act.  detailed  in  other  parts  of  these 
regulations,  including: 


Nonsupplantation;  nondiscrimination; 
confidentiality  of  information; 
prohibition  against  land  acquisition: 
recordkeeping  and  audit;  limitation  on 
civil  justice  matters. 

Subpart  E— Submission  and  Review  of 
Applications 

§SS.40    General. 

This  subpart  describes  the  process 
and  criteria  for  the  Attorney  General's 
review  and  approval  or  disapproval  of 
state  applications.  The  original 
application,  on  Standard  Form  424. 
signed  by  the  chief  executive  officer  of 
the  state  should  be  submitted  directly  to 
the  Attorney  General,  U.S.  Department 
of  Justice.  Washington.  DC  20530.  One 
copy  of  the  application  should  be  sent  to 
the  Assistant  Attorney  General.  Office 
of  Justice  Programs.  U.S.  Department  of 
Justice,  633  Indiana  Avenue,  NW., 
Washington,  DC  20531. 

§  65.41    Review  of  state  applications. 

(a)  Review  criteria.— The  Act 
provides  the  basis  for  review  and 
approval  or  disapproval  of  state 
applications.  Federal  law  enforcement 
assistance  may  be  provided  if  such 
assistance  is  necessary  to  provide  an 
adequate  response  to  a  law  enforcement 
emergency.  In  determining  whether  to 
approve  or  disapprove  an  application 
for  assistance  under  this  section,  the 
Attorney  General  consider: 

(1)  The  nature  and  extent  of  such 
emergency  throughout  a  state  or  in  any 
part  of  a  state; 

(2)  The  situation  or  extraordinary 
circumstances  which  produced  such 
emergency; 

(3)  The  availability  of  state  and  local 
criminal  justice  resources  to  resolve  the 
problem; 

(4)  The  cost  associated  with  the 
increased  Federal  presence; 

(5)  The  need  to  avoid  unnecessary 
Federal  involvement  and  intervention  in 
matters  primarily  of  state  and  local 
concern;  and. 

(6)  Any  assistance  which  the  state  or 
other  appropriate  unit  of  government 
has  received,  or  could  receive,  under 
any  provision  of  Title  I  of  the  Omnibus 
Crime  Control  and  Safe  Streets  Act  of 
1968. 

(b)  Review  process.  (1)  The  Attorney 
General  shall  consult  with  the  Assistant 
Attorney  General,  Office  of  Justice 
Programs,  and  Director,  Bureau  of 
Justice  Assistance,  on  requests  for  grant 
assistance. 

(2)  All  requests  for  assistance  of  the 
Federal  law  enforcement  community 
(e.g..  equipment,  training,  information,  or 
personnel)  shall  be  reviewed  by  the 
Attorney  General  in  consultation  with 


appropriate  members  of  the  Federal  law 
enforcement  community,  including  the 
United  States  Atforney{8)  in  the  affected 
District{s).  Such  requests  will  be  subject 
to  statutory  restrictions,  including 
section  e09(o)  on  Federal  agency 
activities. 

(3)  The  Attorney  General  will  approve 
or  disapprove  each  application, 
submitted  in  accordance  with  these 
regulations,  no  later  than  ten  (10)  days 
after  receipt. 

Subpart  F— Additional  Requirements 
§  65.50    General. 

This  subpart  sets  forth  additional 
requirements  under  the  Justice 
Assistance  Act.  Applicants  for 
assistance  must  assure  compliance  with 
each  of  these  requirements. 

§  65.51    Recordtteeplng. 

(a)  The  state  must  assure  that  it 
adheres  to  the  recordkeeping 
requirements  enumerated  in  OMB 
Circulars,  Number  A-102  and  Number 
A-128.  This  requirement  extends  to 
participating  units  of  local  governments, 
in  that  they  are  viewed  as  the  state's 
subgrantees. 

(b)  The  Attorney  General  and  the 
Comptroller  of  the  United  States  shall 
have  access,  for  the  purpose  of  audit 
and  examination,  to  any  books, 
documents,  and  records  of  recipients  of 
Federal  law  enforcement  assistance 
provided  under  this  subdivision  which, 
in  the  opinion  of  the  Attorney  General 
or  the  Comptroller  General,  are  related 
to  the  receipt  or  use  of  such  assistance. 

§65.52    CivH  rights. 

The  Act  provides  that  "no  person  in 
any  state  shall  on  the  grounds  of  race, 
religion,  national  origin,  or  sex  be 
excluded  from  participation  in,  be 
denied  the  benefits  of.  or  be  subjected  to 
discrimination  under  or  denied 
employment  in  connection  with  any 
programs  or  activity  funded  in  whole  or 
in  part  with  funds  made  available  under 
this  title."  Recipients  of  funds  under  the 
Act  are  also  subject  to  the  provisions  of 
Title  VI  of  the  Civil  Rights  Act  of  1964; 
Section  504  of  the  Rehabilitation  Act  of 
1973,  as  amended;  Title  IC  of  the 
Education  Amendments  of  1972;  the  Age 
Discrimination  Act  of  1975;  and  the 
Department  of  Justice  Non- 
Discrimination  Regulations  28  CFR  Part 
42.  Subparts  C.  D.  E.  and  G. 

§65.53    Other  conditions. 

(a)  Confidentiality  of  information. — 
Section  812  of  Title  I  of  the  Omnibus 
Crime  Control  and  Safe  Streets  Act  of 
1968  (as  amended  and  implemented  by 
28  CFR  Part  20)  shall  apply  with  respect 
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to  information,  including  criminal 
history  information  and  criminal 
intelligence  systems  operating  with  the 
support  Federal  law  enforcement 
assistance. 

Subpart  G— Repayment  of  Funds 

§  65.60    Repayment  of  funds. 

(a)  If  Federal  law  enforcement 
assistance  provided  under  this 
subdivision  is  used  by  the  recipient  of 
such  assistance  in  violation  of  these 
regulations  or  for  any  purpose  other 
than  the  purpose  for  which  it  is 
provided,  then  such  recipient  shall 
promptly  repay  to  the  Attorney  General 
an  amount  equal  to  the  value  of  such 
assistance. 

(b)  The  Attorney  General  may  bring  a 
civil  action  in  an  appropriate  United 
States  District  Court  to  recover  any 
amount  authorized  to  be  repaid  under 
law. 

Subpart  H— Definitions 

§  65.70    Definitions. 

(a)  Law  enforcement  emergency. — 
The  term  "law  enforcement  emergency" 
is  defined  by  the  Act  as  an  uncommon 
situation  which  requires  law 
enforcement,  which  is  or  threatens  to 
become  of  serious  or  epidemic 
proportions,  and  with  respect  to  which 
state  and  local  resources  are  inadequate 
to  protect  the  lives  and  property  of 
citizens  or  to  enforce  the  criminal  law. 
The  Act  specifically  excludes  the 
following  situations  when  defining  "law 
enforcement  emergency": 

(1)  The  perceived  need  for  planning  or 
other  activities  related  to  crowd  control 
for  general  public  safety  projects;  and 

(2)  A  situation  requiring  the 
enforcement  of  laws  associated  with 
scheduled  public  events,  including 
political  conventions  and  sports  events. 

(b)  Federal  law  enforcement 
assistance. — The  term  "Federal  law 
enforcement  assistance"  is  defined  by 
the  Act  to  mean  funds,  equipment, 
training,  intelligence  information,  and 
personnel. 

(c)  Federal  law  enforcement 
community.— The  term  "Federal  law 
enforcement  community"  is  defined  by 
this  Act  as  the  heads  of  the  following 
departments  or  agencies: 

(1)  Federal  Bureau  of  Investigation; 

(2)  Drug  Enforcement  Administration; 

(3)  Criminal  Division  of  the 
Department  of  Justice; 

(4)  Internal  Revenue  Service; 

(5)  Customs  Service; 

(6)  Immigration  and  Naturalization 
Service; 

(7)  United  States  Marshals  Service; 

(8)  National  Park  Service; 


(9)  United  States  Postal  Service; 

(10)  Secret  Service: 

(11)  United  States  Coast  Guard; 

(12)  Bureau  of  Alcohol,  Tobacco,  and 
Firearms;  and, 

(13)  Other  Federal  agencies  with 
specific  statutory  authority  to 
investigate  violation  of  Federal  criminal 
law. 

(d)  State. — The  term  "state"  is  defined 
by  the  Act  as  any  state  of  the  United 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam.  American  Samoa, 
the  Trust  Territory  of  the  Pacific  Islands, 
or  the  Commonwealth  of  the  Northern 
Mariana  Islands. 
Lois  Height  Herrington, 
Assistant  Attorney  General. 
[FR  Doc.  85-18716  Filed  8-6-85;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  926 

Public  Comment  Period  and 
Opportunity  for  Public  Hearing  on 
Amendments  to  the  Montana 
Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule. 

summary:  OSM  is  announcing 
procedures  for  a  public  comment  period 
and  for  a  public  hearing  on  an 
amendment  submitted  by  the  State  of 
Montana  to  amend  its  permanent 
regulatory  program  which  was 
conditionally  approved  by  the  Secretary 
of  the  Interior  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  proposed  amendments 
consist  of  revisions  which  address:  (1) 
Permit  review  procedures;  (2)  bond 
release  procedures;  and  (3)  a  cap  on  the 
$750  per-day  civil  penalty  provisions. 
This  notice  sets  forth  the  times  and 
locations  that  the  proposed  amendment 
is  available  for  public  inspection,  the 
comment  period  during  which  interested 
persons  may  submit  written  comments 
on  the  proposed  program  amendment 
and  information  pertinent  to  the  public 
hearing. 

DATES:  Written  comments  not  received 
on  or  before  4:00  p.m.  September  6. 1985. 
will  not  necessarily  be  considered.  A 
public  hearing  on  the  proposal  will  be 
held,  if  requested,  on  September  3, 1985, 
at  the  address  listed  below  under 
"ADDRESSES".  Any  person  interested  in 


making  an  oral  or  written  presentation 
at  the  hearing  should  contact  Mr. 
William  Thomas  at  the  OSM  Casper 
Field  Office  by  4:00  p.m.  on  August  22. 
1985.  If  no  one  has  contacted  Mr. 
Thomas  to  express  an  interest  in 
participating  in  the  hearing  by  that  date, 
the  hearing  will  not  be  held.  If  only  one 
person  has  so  contacted  Mr.  Thomas,  a 
public  meeting,  rather  than  a  hearing, 
may  be  held  and  the  results  of  the 
meeting  included  in  the  Administrative 
Record. 

ADDRESSES:  The  public  hearing  will  be 
held  at  Eastern  Montana  College, 
Billings,  Montana  59102. 

Written  comments  should  be  mailed 
or  hand-delivered  to  Mr.  William  R. 
Thomas.  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  P.O.  Box 
1420,  Freden  Building.  935  Pendell 
Boulevard,  Mills.  Wyoming  82644. 

See  "SUPPLEMENTARY  INFORMATION" 
for  addresses  where  copies  of  the 
Montana  program  amendment  and 
administrative  record  on  the  Montana 
program  are  available.  Each  requester 
may  receive,  free  of  charge,  one  single 
copy  of  the  proposed  program 
amendment  by  contacting  the  OSM 
Casper  Field  Office  listed  below. 

FOR  FURTHER  INFORMATION  COMTACT: 

Mr.  William  Thomas.  Director,  Casper 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Freden 
Building.  935  Pendell  Boulevard.  Mills. 
Wyoming  82644.  Telephone:  (307)  261- 
5824. 

SUPPLEMENTARY  INFORMATION:  Copies 
of  the  Montana  program  amendment,  the 
Montana  program  and  the 
administrative  record  on  the  Montana 
program  are  available  for  public  review 
and  copying  at  the  OSM  offices  and  the 
office  of  the  State  regulatory  authority 
listed  below,  Monday  through  Friday. 
9:00  a.m.  to  4:00  p.m..  excluding 
holidays: 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Administrative 
Record,  Room  5124. 1100  L  Street. 
NW.,  Washington.  DC  20240. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Freden  Building.  935 
Pendell  Boulevard.  Mills,  Wyoming 
82644. 

Montana  Department  of  State  Lands, 
1625  11th  Avenue.  Capitol  Station, 
Helena.  Montana  59601. 

Background 

The  general  background  on  the 
permanent  program,  the  State  program 
approval  process,  the  Montana  progam 
and  the  conditional  approval  can  be 
found  in  the  Secretary's  Findings  and 
conditional  approval  published  in  the 
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April  1. 1960  Federal  Re^ster  (45  FR 
21560). 

Proposed  Anaendments 

On  July  3. 1985.  the  State  of  Montana 
submitted  to  OSM  an  amendment  to  its 
approved  permanent  regulatory 
program.  The  State  advised  OSM  that 
the  1985  Montana  Legislature  passed 
three  bills  amending  the  Montana  Strip 
and  Underground  Mine  Reclamation 
Act.  All  three  bills  will  become  effective 
October  1, 1985. 

The  first  bill,  Honse  Bill  784,  revises 
the  Department  of  Slate  Lands  (DSL) 
strip  mine  permit  review  procedure.  The 
bill  changes  Montana's  law  at  section 
82-4-231  in  accordance  with  OSM^s 
recommendation  that  the  State  adopt 
the  Federal  provision  for  an 
administrative  completeness  review  and 
public  comment  period  after  the 
administrative  completeness 
determination  is  made.  The  amendment 
provides  another  public  comment  period 
and  an  opportunity  for  an  informal 
conference  after  a  DSL  decision  to  issue 
a  permit.  The  State  indicated  that  the 
bill  will  also  facilitate  OSL/OSM 
coordination  for  permit  applications 
involving  Federal  lands  and  would 
coordinate  its  permit  review  and 
environmental  impact  statement 
preparation  processes  with  those  of 
OSM. 

The  second  bill.  House  Bill  769, 
repeals  most  of  the  statutory  provisions 
of  section  82-4-232  concerning  bond 
release  procedures  and  replaces  it  with 
regulatory  language  intended  to  be  no 
less  effective  than  the  revised  Federal 
provisions  at  30  CFR  800.40  concerning 
bond  release  procedures. 

The  third  bill.  Senate  BiU  359.  amends 
the  State  law  at  section  82-4-254  by 
adding  provisions  which  place  a  cap  on 
the  $750  per-day  civil  penalty  for  failure 
to  comply  with  an  abatement  order.  This 
change  is  intended  to  make  the  State 
provision  no  less  effective  than  the 
comparable  Federal  provision  at  30  CFR 
845.15. 

OSM  is  seeking  comment  on  whether 
the  Montana  proposed  modifications  are 
no  less  stringent  than  SMCRA  and  no 
less  effective  than  the  Federal 
regulations  and  satisfy  the  criteria  for 
approval  of  State  program  amendments 
at  30  CFR  732.15  and  732.17.  If  approved, 
the  modifications  will  be  incorproated 
into  the  approved  Montana  program. 

The  full  text  of  the  program 
modification  submitted  by  Montana  for 
OSM's  consideration  is  available  for 
public  review  at  the  addresses  listed 
under  "addresses". 


Additional  Detenninations 

(1)  Compliance  with  the  National 
Environmental  Policy  Act  The 
Secretary  has  determined  that,  pursuant 
to  section  702(d)  of  SMCRA.  30  U.S.C. 
1292(d).  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

(2)  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act:  On  August 
28. 1981,  the  Office  of  Management  and 
Budget  (OMB)  granted  OSM  an 
exemption  from  Sections  3,  4.  7,  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  would  nto  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  801  et  seq.).  This  rule  would  not 
impose  any  new  requirements;  rather,  it 
would  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  would  be  met  by  the  State. 

(3)  Paperwork  Reduction  Act  This 
rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  926 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Dated:  July  31,  1985. 
led  D.  Christensen. 

Acting  Director,  Office  of  Surface  Mining. 

[FR  Doc.  85-18737  Filed  8-6-85;  8:45  amj 

BUXMOCOOE  4310-«»-«l 


ENVIRONMENTAL  PROTECTION 
AGENCY 

Office  of  Pesticides  and  Toxic 
Substances 

40  CFR  Part  157 
[OPP-2500S3;  PH-fRL  2876-«] 

Child-Resistant  Packaging 
Requirements  for  Pesticides  ana 
Devices;  Notification  to  the  Secretary 
of  Agriculture  of  a  Final  Regulation 

AQENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notification  to  the  Secretary  of 
Agriculture. 


summary:  Notice  is  given  that  the 
Administrator  of  EPA  has  forwarded  to 
the  Secretary  of  the  U.S.  Department  of 
Agriculture  a  final  regulation  that 
reorganizes  and  redesignates 
regulations  for  child-resistant  packaging 
of  pesticides.  Furthermore,  it  establishes 
an  exemption  from  the  requirement  for 
child-resistant  packaging  for  pesticide 
products  in  large  size  packages.  The 
Agency  has  determined  that  child- 
resistant  packaging  should  be  required 
for  all  products  meeting  toxicity  and 
residential  use  criteria,  and  that  an 
exemption  by  size  is  more  protective 
and  enforceable  than  the  restrictive 
labeling  statement.  This  action  is 
required  by  section  25(a)(2)(B)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jean  Frane,  Registration  Division  (TS- 
767C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washington,  DC.  20460.  Office 
location  and  telephone  number  Rm. 
1114,  CM«2. 1921  Jefferson  Davis 
Highway,  Arlington,  VA.  (703-557-0592). 

SUPPLEMENTARY  INFORMATION:  Section 
25(a)(2)(B)  of  FIFRA  provides  that  the 
Administrator  shall  provide  the 
Secretary  of  Agriculture  with  a  copy  of 
any  final  regulation  at  least  30  days 
prior  to  signing  it  for  publication  in  the 
Federal  Register.  If  the  Secretary 
comments  in  writing  regarding  the  final 
regulation  %vithin  15  days  after  receiving 
it.  the  Administrator  shall  issue  for 
pubhcation  in  the  Federal  Register,  with 
the  final  regulation,  the  comments  of  the 
Secretary,  if  requested  by  the  Secretary, 
and  the  response  of  the  Administrator 
concerning  the  Secretary's  comments.  If 
the  Secretary  does  not  comment  in 
writing  within  15  days  after  receiving 
the  final  regulation,  the  Administrator 
may  sign  the  regulation  for  publication 
in  the  Federal  Register  anytime  after  the 
15-day  period. 

As  required  by  FIFRA  section  25(a)(3). 
a  copy  of  this  final  regulation  has  been 
forewarded  to  the  Committee  on 
I  Agriculture  of  the  House  of 
Representatives  and  the  Committee  on 
Agriculture,  Nutrition,  and  Forestry  of 
the  Senate. 

Authority:  7  U.S.C  13& 

Dated:  July  30, 1985. 
Steven  Schatzow, 

Director.  Office  of  Pesticide  Programs. 

(FR  Doc.  85-18630  Filed  8-8-85;  8:45  am] 
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40  CFR  Part  180 

[PP  4E3049/P372;  PH-FRL  2I77-41 

Pesticide  Tolerances  for  Cyano(3- 
Phenoxyphenyl)  Methyl-4-Chloro- 
Alpha-<  1-Mettiylettiyl)Benzeneacetate 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  This  document  proposes  that 
tolerances  be  established  for  residues  of 
the  insecticide  cyano(3- 
phenoxyphenyl)methyl-4-chloro-alpha- 
{l-methylethyl)benzeneacetate  in  or  on 
the  raw  agricultural  commodities  radish 
tops  and  radish  roots.  The  proposed 
regulation  to  establish  maximum 
permissible  levels  for  residues  of  the 
insecticide  in  or  on  the  commodities  was 
requested  in  a  petition  submitted  by  the 
Interregional  Research  Project  No.  4  (IR- 
4). 

DATE:  Comments,  identified  by  the 
document  control  number  [PP  4E3049/ 
P372],  must  be  received  on  or  before 
September  6, 1985. 
address: 

By  mail,  submit  written  comments  to: 
Information  Services  Section,  Program 
Management  and  Support  Division 
(TS-757C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  Street.  SW.. 
Washington,  DC  20460. 
In  person,  bring  comments  to:  Room  236, 
CM  #2. 1921  Jefferson  Davis  Highway. 
Arlington.  VA  22202. 
Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  pubhcly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Room  236  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  except  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT 

By  mail:  Donald  Stubbs,  Emergency 
Response  and  Minor  Use  Section  (TS- 
676C),  Registration  Division, 
Environmental  Protection  Agency,  401 
M  Street,  SW..  Washington,  DC  20460. 

Office  location  and  telephone  number 
Room  716B,  CM  #2. 1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202. 
(703-557-1192). 


SUPPLEMENTARY  INFORMATION:  The 

Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station.  P.d.  Box  231,  Rutgers 
University,  New  Brunswick,  NJ  08903. 
has  submitted  pesticide  petition  4E3049 
to  EPA  on  behalf  of  Dr.  Robert  H. 
Kupelian.  National  Director.  IR-4  Project 
and  the  Agricultural  Experiment 
Stations  of  California.  Florida  and 
Oklahoma. 

This  petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act,  propose  the 
establishment  of  tolerances  for  residues 
of  the  insecticide  cyano(3- 
phenoxyphenyi)methyl-4-chloro-alpha- 
(l-methylethyl)benzeneacetate  in  or  on 
the  raw  agricultural  commodities  radish 
tops  at  6.0  parts  per  million  (ppm]  and 
radish  roots  at  0.5  ppm.  The  petition  was 
later  amended  to  propose  tolerances  of 
8.0  ppm  in  or  on  radish  tops  and  0.3  ppm 
in  or  on  radish  roots. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
valuated.  The  pesticide  is  considered 
useful  for  the  purpose  for  which  the 
tolerances  are  sought.  The  toxicological 
data  considered  in  support  of  the 
proposed  tolerances  include  an  acute 
oral  rat  toxicity  study  with  a  median 
lethal  dose  (LDso)  of  1  to  3  grams  (g)/ 
kilogram  (kg)  (water  vehicle)  and  450 
milligrams  (mg)/kg  of  body  weight  (bw) 
(dimethylsulfoxide  vehicle);  a  90-day 
dog  feeding  study  with  a  no-observed- 
effect  level  (NOEL)  of  500  ppm  (12.5  mg/ 
kg,  highest  dose  tested);  a  90-day  rat 
feeding  study  with  a  NOEL  of  125  ppm 
(6.25  mg/kg);  an  18-month  mouse  feeding 
study  with  a  NOEL  of  less  than  100  ppm 
(15  mg/kg)  with  no  oncogenic  effects 
observed  under  the  conditions  of  the 
study  at  dosage  levels  of  100,  800, 1,000, 
and  3,000  ppm  (3,000  ppm  being  the 
highest  dosage  level  tested  in  the  study); 
a  24-month  mouse  feeding  study  with  a 
NOEL  of  10  to  50  ppm  (1.5  to  7.5  mg/kg) 
for  males  and  50  to  250  ppm  for  females 
(7.5  to  37.5  mg/kg),  no  oncogenic  effects 
were  noted  at  dosage  levels  of  10,  50. 
250.  and  1.250  ppm  (1,250  ppm  being  the 
highest  dosage  level  tested):  a  24-month 
rat  feeding  study  that  demonstrated  no 
oncogenic  effects  at  1.000  ppm  (50  mg/ 
kg.  only  level  tested,  significantly 
decreased  body  weight  was  observed  at 
this  dose  level);  a  2-year  rat  feeding 
study  with  a  NOEL  of  250  ppm  (12.5  mg/ 
kg,  highest  level  fed),  no  oncogenic 
effects  were  observed;  a  three- 
generation  rat  reproduction  study  with  a 
NOEL  of  250  ppm  (12.5  mg/kg,  highest 
level  fed);  teratology  studies  in  mice  and 
rabbits,  each  negative  at  50  mg/kg/day 
(highest  dose  tested);  and  the  following 


mutagenicity  studies:  mouse  dominant 
lethal  (negative  at  100  mg/kg  of  bw, 
which  was  the  highest  level  fed);  mouse 
host-mediated  bioassay  (negative  at  50 
mg/kg  of  bw,  which  was  the  highest 
level  fed);  Ames  test  in  vitro  (negative). 
and  a  bone  marrow  cytogenic  study  in 
Chinese  hamster  (negative  at  25  mg/kg 
of  bw).  The  following  studies  assessing 
neurological  effects  were  performed;  a 
hen  study  negative  at  1.0  g/kg  of  bw  for 
5  days  repeated  at  21  days;  a  rat  (8-day) 
acute  study  with  a  NOEL  of  200  mg/kg 
of  bw;  a  15-month  rat  feeding  study 
which  resulted  in  a  systemic  NOEL  of 
500  ppm  (25  mg/kg)  and  a  NOEL  of  1.500 
ppm  (75  mg/kg)  with  respect  to  nerve 
damage. 

The  acceptable  daily  intake  (ADI). 
based  on  the  2-year  rat  feeding  study 
(NOEL  of  12.5  mg/kg.  or  250  ppm)  and 
using  a  100-fold  safety  factor,  is 
calculated  to  be  0.1250  mg/kg.  of  body 
weight  (bw)/day.  The  maximum 
permitted  intake  (MPI)  for  a  60-kg 
human  is  calculated  to  be  7.5  mg/day. 
The  theoretical  maximum  residue 
contribution  (TMRC)  from  existing 
tolerances  for  a  1.5-kg  daily  diet  is 
calculated  to  be  0.9884  mg/day;  the 
current  action  for  radish  tops  and  roots 
will  increase  the  TMRC  by  0.00374  mg/ 
day.  0.37  percent.  Published  and  pending 
tolerances  utilize  34.29  percent  of  the 
ADI;  the  current  action  will  utilize  an 
additional  0.05  percent. 

The  nature  of  the  residues  is 
adequately  understood  and  an  adequate 
analytical  method,  electron-capture  gas 
chromatography,  is  available  for 
enforcement  purposes.  There  are 
presently  no  actions  pending  against  the 
continued  registration  of  this  chemical. 

Based  on  the  above  information 
considered  by  the  Agency  and  the  fact 
that  there  are  no  animal  feed  items 
involved,  there  will  be  no  secondary 
residues  in  meat,  milk,  poultry  or  eggs; 
the  tolerance  established  by  amending 
40  CFR  180.379  would  protect  the  public 
health.  Therefore,  it  is  proposed  that  the 
tolerances  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  notice  in  the  Federal 
Register  that  this  rulemaking  proposal 
be  referred  to  an  Advisory  Committee  in 
accordance  with  section  408(e)  of  the 
P'ederal  Food,  Drug,  and  Cosmetic  Act. 

Interested  persons  are  invited  to 
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submit  written  comments  on  the 
proposed  regulations.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  (PP  4E3049/P372J.  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Information  Services  Section,  at  the 
address  given  above  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities, 
Pesticides  and  pests. 

Dated:  July  29. 1985. 

Douglas  D.  Campt, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

PART  180— {AMENDED] 

Therefore.  40  CFR  Part  180  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a. 

2.  Section  180.379  is  amended  by 
adding  and  alphabetically  inserting.the 
raw  agricultural  commodities  radish 
tops  and  radish  roots,  to  read  as  follows: 

§  180.379    Cyano<3-phenoxypheny!)methyl- 
4-ctilor-alpha-(  1  -m«thy1- 
ethyl)t>enzeneacetate;  tolerances  for 
residues. 
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40  CFR  Part  180 

[PP  4E3123/P373;  PH-FRL  2878-9] 

Pesticide  Tolerance  for  Cart>ofuran 

agency:  Environmental  F*rotection 
Agency  (EPA). 
ACTION:  Proposed  Rule. 

SUMMARY:  Thif  document  proposes  that 
a  tolerance  be  established  for  the 
combined  residues  of  the  insecticide 
carbofuran  and  its  metabolites  in  or  on 
the  raw  agricultural  commodity 
artichokes.  The  proposed  regulation  to 
establish  a  maximum  permissible  level 
for  residues  of  the  insecticide  in  or  on 
the  commodity  was  requested  in  a 
petition  submitted  by  the  Interregional 
Research  Project  No.  4  (IR-4). 
date:  Comments,  identified  by  the 
document  control  number  (PP  4E3123/ 
P373],  must  be  received  on  or  before 
August  22, 1985. 

ADDRESS:  By  mail,  submit  written 
comments  to:  Information  Services 
Section,  Program  Management  and 
Support  Division  (TS-757C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  D.C.  20460.  In  person,  bring 
comments  to:  Rm.  236.  CM  #2, 1921 
Jefferson  Davis  Highway.  Arlington,  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  sO  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  236  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  except  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Donald  Stubbs,  Emergency 
Response  and  Minor  Use  Section  (TS- 
767C),  Registration  Division. 
Environmental  Protection  Agency,  401  M 
St..  SW..  Washington.  D.C.  20460.  Office 
location  and  telephone  number  Rm. 
716B.  CM  #2. 1921  Jefferson  Davis 
Highway,  Arlington.  VA  22202.  (703- 
557-1192). 

SUPPLEMENTARY  INFORMATION:  The 
Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station.  P.O.  Box  231.  Rutgers 
University.  New  Brunswick.  NJ  08903. 


has  submitted  pesticide  petition  4E3123 
to  EPA  on  behalf  of  Dr.  Robert  H. 
Kupelian,  National  Director.  IR-4  Project 
and  the  Agricultural  Experiment  Station 
of  California. 

This  petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act.  propose  the 
establishment  of  a  tolerance  for  the 
combined  residues  of  the  insecticide 
carbofuran  (2,3-dihydro-2,2-dimethyl-7- 
benzofuranyl-^-methylcarbamate).  its 
carbamate  metabolite.  2.3-dihydro-2.2- 
dimethyl-3-hydroxy-7-benzofuranylW- 
methylcarbamate.  and  the  phenolic 
metabolites  2,3-dihydro-2.2-dimethyl-7- 
benzofuranyl.  2.3-dihydro-2,2-dimethyI- 
3-oxo-7-benzofuranol.  and  2.3-dihydro- 
2.2-dimethyl-3,7-benzofurandiol  in  or  on 
the  raw  agricultural  commodity 
artichokes  at  0.4  parts  per  million  (ppm). 
of  which  no  more  than  0.2  ppm  is 
carbamates.  The  petitioner  proposed 
that  use  of  carbofuan  on  artichokes  be 
limited  to  California  based  on  the 
geographic  representative  of  the  residue 
date  submitted.  Additional  residue  data 
will  be  required  to  expand  the  area  of 
usage.  Persons  seeking  geographically 
broader  registration  should  contact  the 
Agency's  Registration  Division  at  the 
address  provided  above. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  pesticide  is  considered 
useful  for  the  purpose  for  which  the 
tolerance  is  sought.  The  toxicological 
data  considered  in  support  of  the 
proposed  tolerance  include  a  2-year 
chronic  feeding/oncogenicity  study  in 
the  rat  with  a  no-observed  effect  level 
(NOEL)  of  1.0  milligram  (mg)/kilogram 
(kg)  of  body  weight  (bw)  per  day  (20 
ppm)  for  cholinesferase-inhibition  (CHE) 
and  systemic  effects,  negative  for 
oncognic  effects  at  the  levels  tested  (0, 
10.  20  and  100  ppm);  a  2-year  chronic 
feeding/oncogenicity  study  in  the  mouse 
with  a  NOEL  of  3.0  mg/kg  bw/day  (20 
ppm)  for  CHE.  a  NOEL  of  18.75  mg/kg 
bw/day  (125  ppm)  for  systemic  effects 
and  negative  for  oncogenic  effects  at  all 
levels  tested  (0,  20. 125  and  500  ppm);  a 
1-year  dog  feeding  study  with  a  NOEL  of 
0.5  mg/kg  (20  ppm);  a  3-generation  rat 
reproduction  study  with  a  NOEL  of  1.0 
mg/kg  (20  ppm);  two  rat  teratology 
studies  which  were  negative  for 
teratogenic  effects  at  up  to  1.2  mg/kg 
bw/day  and  160  ppm  and  NOEL's  for 
fetotoxicity  of  1.2  mg/kg  and  20  ppm):  a 
rabbit  teratology  study  which  was 
negative  for  teratotogenic  and  fetotoxic 
effects  at  2.0  mg/kg;  and  mutagenicity 
testing  which  showed  carbofuran  not  to 
be  mutagenic. 
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The  acceptable  daily  intake  (ADl). 
based  on  the  1-year  dog  feeding  study 
(NOEL  of  0.5  mg/kg.  or  20  ppm)  and 
using  a  100-fold  safety  factor,  is 
calculated  to  be  0.005  mg/kg  of  bw/day. 
The  maximum  permitted  intake  (MPI) 
for  a  60-kg  human  is  calculated  to  be  0.3 
mg/day.  The  theoretical  maximum 
residue  contribution  (TMRC)  from 
existing  tolerances  for  a  1.5-kg  daily  diet 
is  calculated  to  be  0.3420  mg/day;  the 
current  action  for  artichokes  will 
increase  the  TMRC  by  0.00009  mg/day. 
0.03  percent.  Published  and  pending 
tolerances  utilize  113.99  percent  of  the 
ADI;  the  current  action  will  utilize  an 
additional  0.03  percent. 

The  nature  of  the  residues  is 
adequately  understood  and  an  adequate 
analytical  method,  gas  chromatography 
using  a  nitrogen  specific 
microcoulometric  detector,  is  available 
for  enforcement  purposes.  There  are 
presently  no  actions  pending  against  the 
continued  registration  of  this  chemical. 

Based  on  the  above  information 
considered  by  the  Agency  and  the  fact 
that  there  are  no  animal  feed  items 
involved,  there  will  be  no  secondary 
residues  in  meat.  milk,  poultry  or  eggs; 
the  tolerance  established  by  amending 
40  CFR  180.254  would  protect  the  public 
heatlh.  Therefore,  it  is  proposed  that  the 
tolerance  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  15  days  after 
publication  of  this  notice  in  the  Federal 
Register  that  this  rulemaking  proposal 
be  referred  to  an  Advisory  Committee  in 
accordance  with  section  406(e]  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act. 
As  provided  for  in  the  Administrative 
Procedures  Act  (5  U.S.C  553(d)(3)).  the 
comment  period  time  is  shortened  to 
less  than  30  days  because  of  the 
necessity  to  expeditiously  provide  a 
means  fnr  control  of  insects  infesting 
artichoke  fields. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  [PP  4E3123/P373].  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Information  Services  Section,  at  the 
address  given  above  from  8  a.m.  to  4 
p.m..  Monday  through  Friday,  except 
legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 


Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  94  Stat.  1164.  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities, 
Pesticides  and  pests. 

Dated:  July  31, 1985. 

Douglas  D.  Campt, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

PART  180— [AMENDED] 

Therefore,  40  CFR  Part  180  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a. 

2.  Section  180.254  is  amended  by 
revising  the  introductory  paragraph  and 
designating  same  as  paragraph  (a)  and 
adding  paragraph  (b)  to  read  as  follows: 

§  180.254    CartMfuran;  tolerances  for 
residues 

(a)  Tolerances  are  established  for  the 
combined  residues  of  the  insecticide 
carbofuran  (2,3-dihydro-2.2-dimethyl-7- 
benzofuranyl-A^-methylcarbamate).  its 
carbamate  metabolite-2,3-dihydro-2.2- 
dimethyl-3-hdroxy-7-benzofuranyl-yV- 
methylcarbamate.  and  its  phenolic 
metabolites  2,3-dihydro-2,2-dimethyl-7- 
benzofuranol.  2.3-dihydro-2,2-dimethyl- 
3-oxo-7-benzofuranol.  and  2.3-dihydro- 
2,2-dimethyl-3.7-benzofurandiol  in  or  on 
the  following  raw  agricultural 
commodities: 


the  following  raw  agricultural 
commodity: 


Commodities 


Parts  per  miNion 


(b)  Tolerances  with  regional 
registration  are  established  for  the 
combined  residues  of  the  insecticide 
carbofuran  (2,3-dihydro-2.2-dimethyl-7- 
benzofuranyl-A^methylcarbamate).  its 
carbamate  metabolite  2,3-dihydro-2.2- 
dimethyl-3-hydroxy-7-benzofuranyl-A/- 
methylcarbamate.  and  its  phenolic 
metabolites  2,3-dihydro-2,2-dimethyl-7- 
benzofuranol,  2.3-dihydro-2.2-dimethyl- 
3-oxo-7-benzofuranol.  and  2.3-dihydro- 
2.2-dimethyl-3.7-benzofurandiol  in  or  on 
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40  CFR  Part  799 
[OPTS-42059A;  FRL-2877-71 

l.l.l-Trichloroettianr,  Proposed  Test 
Standard 

AQENCV:  Environmental  Protection 
Agency  (EPA). 
ACnoN:  Proposed  rule. 

summary:  EPA  has  issued  a  final  rule 
under  section  4(a)  of  the  Toxic 
Substances  Control  Act  (TSCA) 
requiring  that  manufacturers  and 
processors,  of  1.1,1-trichloroethane 
(TCEA,  CAS  No.  71-55-6)  test  this 
chemical  for  developmentally  toxic 
effects.  The  Agency  is  now  proposing 
that  the  protocols  and  schedule 
submitted  by  an  industry  consortium  be 
adopted  as  the  test  standards  for  TCEA 
under  this  test  rule. 

DATE:  Submitted  written  comments  on 
or  before  September  23. 1985. 
ADDRESS:  Submit  written  comments, 
identified  by  the  document  control 
number  (OPTS-42059A),  in  triplicate  to: 
TSCA  Public  Information  Office  (TS- 
793),  Office  of  Pesticides  and  Toxic 
Substances,  Environmental  Protection 
Agency,  Room  E-108.  401  M  Street  SW., 
Washington.  DC  20460. 

A  public  version  of  the  administrative 
record  supporting  this  action  (with  any 
con^dential  business  information 
deleted)  is  available  for  inspection  at 
the  above  address  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT 
Edward  A.  Klein,  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency.  Room  E-543.  401  M 
Street  SW..  Washington.  D.C.  20460,  Toll 
free:  (800-424-9065).  In  Washington. 
D.C:  (544-1404).  Outside  the  U.S.A.: 
(Operator-202-554-1404). 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  OctoberlO,  1984  (49 
FR  39810),  EPA  issued  a  final  rule  under 
section  4(a)  of  TSCA  to  require  testing 
of  TCEA  for  developmentally  toxic 
effects.  The  Agency  is  now  proposing 
that  the  industry-submitted  protocols 
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and  schedule  be  adopted  as  the  test 
standards  and  reporting  deadlines  for 
the  required  testing. 


I.  Back^ound 

l.l.l-Trichloroethane  (TCEA.  CAS  No. 
71-55-6)  was  designated  by  the 
Interagency  Testing  Committee  (ITC)  for 
priority  testing  consideration  (46  FR 
30300;  June  5, 1961).  EPA  promulgated  a 
fmal  phase  I  rule  requiring  testing  of 
TCEA  on  October  la  1984  (49  FR  39810). 
For  a  detailed  discussion  of  EPA's 
flndings  and  testing  requirements  for 
TCEA  refer  to  the  Hnal  phase  I  rule.  In 
accordance  with  the  Test  Rule 
Development  and  Exemption  Procedures 
for  two-phase  rulemaking  in  40  CFR  Part 
790,  persons  subject  to  this  rule  were 
required  to  submit  letters  of  intent  to 
perform  the  testing  or  exemption 
applications.  Those  submitting  letters  of 
intent  were  required  to  submit  proposed 
study  plans  and  schedules  for  the  testing 
required  in  the  final  phase  I  rule. 

On  December  20. 1984  (Ref.  7).  the 
U.S.  manufacturers  and  an  importer  of 
TCEA  noHfied  EPA  of  their  intent  to 
sponsor  the  testing  required  in  the  Phase 
I  test  rale  and  submitted  proposed  study 
plans  on  February  21. 1985  (Refs.  1 
through  5). 

EPA  is  now  proposing  that  the 
submitted  protocols  and  schedules  be 
adopted  as  the  test  standards  and 
reporting  deadlines  for  the  required 
testing  of  TCEA 

n.  Proposed  Test  Standards 

A  consortium  of  manufacturers  of 
TCEA  known  as  the  Halogenated 
Solvents  Industry  Alliance  (HSIA), 
including  Dow  Chemical  Co..  ICl 
Americas.  Inc..  R^  Industries.  Inc..  and 
Vulcan  Materials  Co.  has  notified  EPA 
of  their  agreement  to  sponsor  the  testing 
required  in  the  final  phase  I  rule  for 
TCEA  in  40  CFR  790.440a  HSIA  has 
submitted  a  proposed  study  plan  for  the 
required  testing  (Refs.  1  through  5). 
HSIA  proposes  to  conduct  the  following 
studies:  Inhalation  Developmental 
Toxicity  Probe  Study  in  rabbits; 
Inhalation  Developmental  Toxicity 
Study  in  rabbits;  Inhalation 
Developmental  Toxicity  Probe  Study  in 
rats.  HSIA  also  proposes  that  if  the  rat 
probe  study  demonstrates  that  previous 
rodent  studies  conducted  by  industry 
and  NIOSH  were  conducted  at 
maternally  toxic  doses,  no  further 
rodent  testing  will  be  required;  if  this  is 
not  verified,  an  Inhalation  Development 
Toxicity  Study  will  be  conducted  on 
rats.  However,  EPA  contmues  to  believe 
that  both  the  probe  and  Inhalation 
Developmental  Toxicity  Study  need  to 
be  conducted  in  rats  in  order  to  fully 
characterize  the  toxicity  of  TCEA. 


Therefore,  as  previously  stated  in  the 
final  Phase  I  rule  (49  FR  39810).  EPA 
requires  that  the  full  Developmental 
Toxicity  Study  be  conducted  on  both  the 
rat  and  rabbit 

HSIA  has  stated  that  these  studies 
will  be  conducted  in  accordance  with 
EPA  TSCA  Good  Laboratory  PracUce 
Standards  as  set  forth  in  40  CFR  Part 
792. 

Exposure  levels  of  a  1.00a  3.000.  and 
6.000  ppm  for  6  hr/day  have  been 
proposed  for  both  the  rat  (days  6 
through  15  of  gestation)  and  rabbit  (days 
6  through  18  of  gestation)  probe  studies, 
with  exposure  levels  for  the  full 
inhalation  developmental  toxicity  study 
based  on  results  of  the  probe  studies. 
HSIA  has  further  specified  that  TCEA 
from  a  commercial  source  stablized  with 
less  than  0.1  percent  butylene  oxide  will 
be  used  as  the  test  material.  Either 
Sprague  Dawley  or  Fisher  344  rats  and 
New  Zealand  white  rabbits  will  be  used 
in  this  testing.  The  full  protocol  is 
available  in  the  public  docket  for  this 
action.  The  protocol  submitted  by  HSIA 
has  been  reviwed  by  the  Agency  and 
conforms  to  the  OTS  Health  Effects  Test 
Guidelines  for  Inhalation  Toxicity 
Testing.  The  Agency  is  proposing  that 
these  protocols  be  adopted  as  test 
standards  for  performing  the 
developmental  toxicity  testing  of  TCEA 
required  under  40  CFR  799.440a 

III.  Reporting  Requirements 

HSIA  has  proposed  that  if  the 
protocol  can  be  made  final  in  1985,  the 
testing  could  begin  the  second  quarter  of 
1988.  This  is  consistent  with  the 
schedule  submitted  by  the  EPA  to  and 
adopted  by  the  Court  in  its  final  order 
for  NRDC  v.  EPA  (Ref.  6). 

HSIA  has  proposed  that  within  90 
days  after  the  effective  date  of  the  final 
Phase  n  rule  establishing  the  test 
standards,  the  manufacturers  will  make 
a  final  selection  of  the  testing  facility. 
The  testing  would  be  initiated  within  6 
months  after  the  effective  date  of  the 
final  Phase  II  rule.  Final  reports  of  the 
probe  studies  will  be  submitted  by  week 
36  for  rabbits  and  week  37  for  rats.  The 
final  report  for  the  complete  study  on 
rabbits  will  be  submitted  by  week  61. 
The  final  report  for  the  complete  study 
in  rats  will  be  submitted  by  week  70 
(Ref.  5).  EPA  is  proposing  that  this 
schedule  be  adopted  for  the 
developmental  toxicity  testing  of  TCEA. 

As  required  by  TSCA  section  4(dj.  the 
Agency  plans  to  publish  in  the  Federal 
Register  a  notice  of  the  receipt  of  any 
test  data  submitted  under  this  test  rule 
within  15  days  after  receipt  of  the  data. 
Except  as  otherwise  provided  in  TSCA 
section  14,  such  data  will  be  made 


available  for  examination  by  any 
person. 

rv.  Issues  for  Comment 

The  Agency  invites  comments  on  the 
proposed  study  plans  submitted  by 
HSIA:  copies  of  these  study  plans  are 
included  in  the  public  record  for  this 
action.  EPA  also  invites  public  comment 
on  the  proposed  schedule  for  the 
required  testing. 

V.  Public  Record 

EPA  has  established  a  record  for  this 
rulemaking,  (docket  number  (OPTS- 
42059A)].  This  record  includes  basic 
information  considered  by  the  Agency  in 
developing  this  proposal  and 
appropriate  FeAenl  Register  notices. 
The  Agency  will  supplement  the  record 
with  additional  information  as  it  is 
received. 

This  record  includes  the  following 
information: 

A.  Supporting  Documentation 

(1)  Final  Phase  I  rule  on  1,1.1- 
trichloroe  thane. 

(2)  Written  public  comments  and 
letters. 

(3)  Contact  reports  of  telephone 
conversations. 

B.  References 

(1)  HSIA.  Protocol.  l.l.l-Trichloroethane 
(TCEA):  Inhalation  Developmental  Toxicity 
Probe  Study  In  Rats.  Halogenated  Solvents 
Industry  Alliance.  Washington,  O.C.  January 
1985.  Submitted  to  EPA  Febniary  21, 1985. 

(2)  HSIA.  Protocol.  l.l.l-Trichloroethane 
(TCEA):  Inhalation  Developmental  Toxicity 
Study  in  Rats.  Halogenated  Solvents  Industry 
Alliance.  Washington.  D.C  (anuary  1985. 
Submitted  to  EPA  February  Zl.  1985. 

(3)  HSIA.  ProtocoL  l.l.l-Trichloroethane 
(TCEA):  Inhalation  Developmental  Toxicity 
Study  Proi>e  Study  ui  Rabbits.  Halogenated 
Solvents  Industry  Alliance.  Washington.  D.C 
January  1965.  Submitted  to  EPA  February  21. 
1985. 

(4)  HSIA.  ProtocoL  l.l.l-Trichloroethane 
(TCEA):  Inhalation  Developmental  Toxicity 
Study  in  Rabbits.  Halogenated  Solvents 
Industry  Alliance.  Washington.  D.C  January 
1985.  Submitted  to  EPA  February  21, 1965. 

(5)  HSIA.  Letter  from  R  Farber  to  J.  Moore. 
OPTS.  USEPA.  April  17. 1985. 

(6)  Southern  District  of  New  York.  Final 
Judgement  and  Order  in  NRDC  v.  EPA.  595  F. 
Supp.  1255  (S.D.N.Y..  Oct.  30. 1984). 

(7)  HSIA.  Letter  to  USEPA  from 
Halogenated  Solvents  Industry  Alliance. 
December  20, 1984. 

The  record  is  available  for  inspection 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday  except  legal  holidays,  in  Rm.  E- 
107. 401  M  Street  SW.,  Washington.  DC 
20460. 
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VI.  Other  Regulatory  Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"Major"  and  therefore  subject  to  the 
requirements  of  a  Regulatory  Impact 
Analysis.  This  test  rule  is  not  major 
because  it  does  not  meet  any  of  the 
criteria  set  forth  in  section  1(b)  of  the 
Order.  The  economic  analysis  of  the 
testing  of  TCEA  is  discussed  in  the 
Phase  I  test  rule  (49  FR  39810). 

This  proposed  regulation  was 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  as 
required  by  Executive  Order  12291.  Any 
comments  received  from  OMB  are 
included  in  the  public  record  for  this 
rulemaking. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(15  U.S.C.  601  et  seq..  Pub.  L.  96-354. 
September  19. 1980),  EPA  is  certifying 
that  this  test  rule,  if  promulgated,  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  businesses 
for  the  following  reasons: 

1.  There  are  not  a  significant  number 
of  small  businesses  manufacturing 
TCEA. 

2.  Small  processors  will  not  perform 
testing  themselves,  or  participate  in  the 
organization  of  the  testing  efforts. 

3.  Small  processors  will  experience 
only  very  minor  costs,  if  any,  in  securing 
exemption  from  testing  requirements. 

4.  Small  processors  are  unlikely  to  be 
affected  by  reimbursement 
requirements,  and  any  testing  costs 
passed  on  to  small  processors  through 
price  increases  will  be  small. 

C.  Pape:-work  Reduction  Act 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in  the 
proposed  rule  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq,  and  has  assigned 
OMB  control  number  2070-0033. 
Comments  on  these  requirements  should 
be  submitted  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB,  marked  "Attention:  Desk  Officer 
for  EPA."  The  final  rule  package  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements. 

List  of  Subjects  in  40  CFR  Part  799 

Testing.  Environmental  protection, 
Hazardous  material.  Chemicals. 


Dated:  July  31. 1985. 

lohn  A.  Moore, 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

It  is  proposed  that  40  CFR  Part  799  be 
amended  as  follows: 

PART  799— [AMENDED] 

1.  The  authority  citation  for  Part  799 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2603,  2611.  2625. 

2.  By  amending  §  799.4400  by  revising 
paragraph  (d)(l)(ii)  and  adding  new 
paragraph  {d){l)(iii)  to  read  as  follows: 

§  799.4400    1,1,1-Trichloroethane. 

***** 

(d)  *  *  * 

(1)  *  *  * 

(ii)  Test  Standards.  The  testing  shall 
be  conducted  in  accordance  with  the 
following  study  plans  developed  by  the 
Halogenated  Solvents  Industry  Alliance 
(HSIA).  1612  K  St..  NW.,  Washington. 
D.C.  20006.  and  submitted  to  the  Agency 
on  February  21. 1985:  Inhalation 
Developmental  Toxicity  Probe  Study  in 
Rats.  Inhalation  Developmental  Toxicity 
Study  Rats,  Inhalation  Developmental 
Toxicity  Probe  Study  in  Rabbits,  and 
Inhalation  Development  Toxicity  Study 
in  Rabbits  which  are  incorporated  by 
reference.  Copies  of  these  study  plans 
are  located  in  the  public  record  for  this 
rule  (docket  no.  OPTS-42059A)  and  are 
available  for  inspection  in  the  OPTS 
Reading  Rm.,  E-107,  401  M  Street  SW., 
Washington,  D.C.  20460,  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays.  These  study  plans  are 
hereby  incorporated  by  reference. 

These  incorporations  by  reference 
were  approved  by  the  Director  of  the 
Federal  Register  on  [date].  These 
materials  are  incorporated  as  they  exist 
on  the  date  of  the  approval,  and  a  notice 
of  any  change  in  these  materials  will  be 
published  in  the  Federal  Register. 

(iii)  Reporting  requirements.  (A)  The 
developmental  toxicity  testing  shall  be 
initiated  within  6  months  of  the  effective 
date  of  the  final  Phase  II  rule. 

(B)  The  developmental  toxicity  tests 
shall  be  completed  and  the  final  results 
submitted  to  the  Agency  within  16 
months  of  the  effective  date  of  the  final 
Phase  II  rul*i. 

(C)  Progress  reports  shall  be 
submitted  quarterly  to  the  Agency. 
•        *        ♦        •        * 

[FR  Doc.  85-18673  Filed  8-6-85;  8:45  am] 

BILLING  COOC  6560-50-11 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

43  CFR  Part  2640 

Federal  Aviation  Administration 
Airport  Grants;  Amendments  To 
Comply  With  Statutory  Changes 

agency:  Bureau  of  Land  Management 
Interior. 

ACTION:  Proposed  rulemaking. 

SUMMARY:  This  proposed  rulemaking 
amends  existing  regulations  at  43  CFR 
Part  2640  to  reflect  changes  required  by 
the  Airport  and  Airway  Improvement 
Act  of  September  3, 1982  (49  U.S.C. 
2215).  The  rulemaking  also  revises  the 
regulations  to  make  them  consistent 
with  language  of  the  Act,  and  to  make 
changes  in  existing  definitions  to  reflect 
changes  in  administrative  policy 
concerning  conveyance  of  lands  for  use 
as  public  airports. 

DATE:  Comments  should  be  received  by 
October  7, 1985.  Comments  received  or 
postmarked  after  the  above  date  may 
not  be  considered  during  the  decision- 
making process  for  the  development  of  a 
final  rulemaking. 

ADDRESS:  Comments  should  be  sent  to: 
Director  (140),  Bureau  of  Land 
Management,  Main  Interior  Building, 
Room  5555, 1800  C  Street,  N.W., 
Washington,  D.C.  20240. 

Comments  will  be  available  for  public 
review  in  Room  5555  of  the  above 
address  during  regular  business  hours 
(7:45  a.m.  to  4:15  p.m.),  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  D.  Etchart,  (202)  343-8693. 
SUPPLEMENTARY  INFORMATION:  Section 
516  of  the  Airport  and  Airway 
Improvement  Act  of  September  3, 1982, 
provides  that  the  Secretary  of 
Transportation  may  file  requests  with 
the  Secretary  of  the  Interior,  among 
others,  for  conveyance  of  Federally- 
owned  lands  to  public  agencies  when 
the  Secretary  of  Transportation 
determines  that  such  lands  are 
reasonably  necessary  for  carrying  out 
projects  under  the  Act.  The  proposed 
rulemaking  at  43  CFR  Part  2640 
establishes  procedures  for  making 
appUcation  under  the  Act  for  lands 
under  the  jurisdiction  of  the  Department 
of  the  Interior. 

This  proposed  rulemaking  specifies 
procedures  to  be  used  when  application 
for  conveyance  of  such  lands  is  made  by 
the  Secretary  of  Transportation,  and 
also  provides  procedures  for  public 
notice  of  the  proposed  conveyance, 
discusses  issues  to  be  considered  by  the 
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Bureau  of  Land  Mana^ment  authorized 
officer  in  determining  whether  to  make 
the  conveyance,  and  requirements  for 
payment  of  administrative  costs 
associated  with  such  conveyance. 
Specific  sections  are  discussed  below. 

Subpart  2640 

This  subpart  is  retitled,  "The  Airport 
aiiC*  Airway  Improvement  Act  of 
September  3, 1982".  to  reflect  enactment 
of  new  legislation. 

Section  2640.0-1    Purpose.  This 
section  identifies  the  purpose  of  these 
regulations. 

Sectjon  2640.0-3    Authority.  This 
section  cites  the  authority  for  issuing 
regulations  to  implement  the  Airport  and 
Airway  improvement  Act. 

Sectjon  2S4a0-S    Definitions,  This 
section  is  revised  to  reflect  the  change  in 
the  name  of  the  Federal  Aviation 
Agency  to  the  Federal  Aviation 
Administration,  and  changes  in 
delegations  of  authority. 

Section  2541.1    Request  by 
Administrator  for  a  conveyance  of 
property  interest  This  section 
prescribes  the  documentation  necessary 
for  niing  a  request  mrith  an  authorized 
officer  of  the  Bureau  of  Land 
Management  for  a  conveyance  of  lands 
under  the  Airport  and  Airways 
Improvement  Act.  Requirements  include 
furnishing  the  Bureau  a  copy  of  the 
application  filed  with  the  Federal 
Aviation  Administration  by  the 
requesting  public  agency,  and  a 
description  of  the  lands  involved. 

Section  2641.2    Action  on  the  request 
This  section  of  the  proposed  rulemaking 
describes  what  requirements  the 
authorized  officer  is  required  to  consider 
in  determining  whether  the  request  is 
consistent  with  the  needs  of  the 
Department  of  the  Interior,  and  what 
covenants,  terms  and  conditions,  and 
restrictions  may  be  required.  ITiis 
section  also  specifies  that  such 
conveyances  sliali  be  made  subject  to 
valid  existing  rights. 

This  section  also  provides  that,  unless 
specifically  authonzed  by  law,  lands 
owned  or  controlled  by  the  United 
States  within  any  national  park, 
national  monument,  national  recreation 
area,  or  similar  area  under  the 
jurisdiction  of  the  National  Park  Service, 
or  lands  within  any  unit  of  the  National 
Wildlife  Refuge  System,  or  lands  within 
a  designated  wilderness  area  or  a 
wilderness  study  area,  or  an  Indian 
reservation  shaU  not  be  conveyed  under 
this  subpart. 

Section  2641.3    Publication  and 
payment.  The  section  requires 
submission  of  a  deposit  in  an  amount  to 
be  determined  by  the  authorized  ofHcer 
to  cover  the  administrative  costs  of 


processing  the  application  and  issuing  a 
document  of  conveyance,  as  well  as  the 
cost  of  publication  of  a  notice  in  the 
Federal  Reg^ter  and  a  newspaper  of 
general  ciroUation  in  the  area  in  which 
the  lands  are  located.  This  section  also 
provides  for  refunds  of  payments  made 
by  applicants  when  administradve  costs 
are  less  than  the  amount  of  the  payment 
made. 

Section  2641.4    Approval  of 
conveyance.  This  section  provides  that 
the  authorized  offcer  shall  make  a 
decision  cooceming  approval  of  the 
application  follo%ving  receipt  of  payment 
required  onder  section  2641.1  of  this 
title,  and  not  less  than  45  days  following 
publication  <^  the  required  notice. 

Section  2641.5    Reversion.  This 
section  provides  for  reversion  to  the 
United  States,  at  the  option  of  the 
admiiustrator,  if  the  property  interest 
conveyed  is  not  developed  for  airport 
purposes  or  used  for  an  approved 
project  as  defined  in  the  Airport  and 
Airway  Improvement  Act. 

The  principal  author  of  this  proposed 
rulemaking  is  Mark  D.  Etchart,  Division 
of  Lands,  assisted  by  the  staff  of  the 
Office  of  Legislation  and  Regulatory 
Management,  all  of  the  Bureau  of  Land 
Management. 

Based  upon  the  environmental 
assessment  and  the  finding  of  no 
significant  impact  it  is  hereby 
determined  that  this  rulemaking  does 
not  contitute  a  major  Federal  action 
significandy  affecting  tlie  quality  of  the 
human  environment  and  that  a  detailed 
statement  pursuant  to  section  102(2){C) 
of  the  National  Environmental  Policy 
Act  of  1968  (42  US.C.  4332(2){C))  U  not 
required. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291 
and  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regxilatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.). 

There  are  no  new  information 
collection  requirements  contained  in  this 
proposed  rulemaking  which  require 
clearance  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 

List  of  Subjects  in  43  CFR  Part  2640 

Administrative  practice  and 
procedure.  Airports.  Public  lands — 
grants. 

Under  the  authority  of  section  516  of 
the  Airport  and  Airway  Improvement 
Act  of  September  3, 1962  (49  U.S.C 
2215),  it  is  proposed  to  amend  Subparts 
2640  and  2641.  Part  2640.  Group  2000. 
Subchapter  B,  Chapter  11  of  Title  43  of 
the  Code  of  Federal  Regulations  as  set 
forth  below: 


PART  M40-{  AMENDED] 

1.  The  authority  citation  for  part  2640 
is  added  to  read: 

AutlMrity:  Sectioa  St8  of  tfa*  Airport  and 
Airway  Improvement  Act  ol  1982  (49  U.S.C 

2215). 

2.  Subparts  2640  and  2641  are  revised 
to  read: 

Subpart  2640— Airport  and  Airway 
Improvamant  Act  of  Saptawber  3t  1M2 

2640.0-1  Purpose. 

2840.0-3  Authority.  , 

2640.0-S  Deffanitionf. 

2640.0-7  Cross  reference. 

Subpart  2641— Procaduras 

2641.1  Request  by  Administrator  for 
conveyance  of  property  interest 

2841.2  Action  on  request. 

2641.3  Publication  and  payaient 

2641.4  Approval  of  conveyance. 
26414    Reversion. 

Subpart  2640— Airport  and  Airway 
Improvwnant  Act  of  September  3» 
1982 

S2S40J6-1    Purpoaa. 

This  subpart  sets  forth  procedures  for 
the  issuance  of  conveyance  documents 
for  lands  under  the  jurisdiction  of  the 
Department  of  the  Interior  to  public 
agencies  for  use  as  airports  and 
airways. 

S  2640.0-3    Auttwrlty. 

Section  516  of  the  Airport  and  Airway 
Improvement  Act  of  September  3. 1982 
(49  U.S.C  2215). 

S  2640.0-5    DaflnWena.  " 

As  used  in  this  subpart,  the  term: 
.  (a)  "Act"  means  section  516  of  the 
Airport  and  Airway  Improvement  Act  of 
September  3.  1982  {49  U.S.C  2215). 

(b)  "Secretary"  means  the  Secretary 
of  the  Interior. 

(c)  "Authorized  officer"  means  any 
employee  of  the  Bureau  of  Land 
Management  who  has  been  delegated 
the  authority  to  perform  the  duties 
described  in  this  subpart. 

(d)  "Administrator"  means  the  person 
authorized  by  the  Secretary  of 
Transportation  to  administer  the  Act. 

(e)  "Applicant"  means  any  public 
agency  as  defined  in  i  153.3  of  title  14  of 
the  Code  of  Federal  Regulations,  which, 
either  individually  or  jointly  with  other 
such  public  agencies,  submits  to  the 
Administrator  an  application  requesting 
that  lands  under  the  jurisdiction  of  the 
Department  of  the  Interior  be  conveyed 
to  such  applicant  under  the  Act. 

(f)  "Property  interest"  means  the  title 
to  or  any  other  interest  in  lands  or  any 
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easement  through  or  other  interest  in  air 
space. 

§  2640.0-7    Cross  reference. 

The  regulations  of  the  Federal 
Aviation  Administration  under  the  Act 
are  found  in  14  CFR  Part  153. 

Subpart  2641— Procedures 

§  264 1 . 1    Request  by  Administrator  for 
conveyance  of  property  interest 

Each  request  by  the  Administrator  in 
behalf  of  the  applicant  for  conveyance 
of  a  property  interest  in  lands  under  the 
jurisdiction  of  the  Department  of  the 
Interior  shall  be  submitted  to  the  Bureau 
of  Land  Management  in  duplicate,  and 
shall  contain  the  following: 

(a)  A  copy  of  the  application  filed  by 
the  requesting  public  agency  with  the 
Administrator. 

(b)  A  description  of  the  lands,  if 
surveyed,  by  legal  subdivisions, 
specifying  section,  township,  range, 
meridian  and  State.  Unsurveyed  lands 
shall  be  described  by  metes  and  bounds 
with  a  tie  to  a  corner  of  the  public-land 
surveys  if  within  two  miles;  otherwise  a 
tie  shall  be  made  to  some  prominent 
topographic  feature  and  the 
approximate  latitute  and  longitude  shall 
be  provided. 

§  264 1 .2    Action  on  request. 

(a)  Upon  receipt  of  the  request  from 
the  Administrator,  the  authorized  officer 
shall  determine  whether  the  requested 
conveyance  is  inconsistent  with  the 
needs  of  the  Department  of  the  Interior, 
or  any  agency  thereof,  and  shall  notify 
the  Administrator  of  the  determination 
within  4  months  after  receipt  of  the 
request.  On  determining  that  the 
conveyance  is  not  inconsistent  with  the 
needs  of  the  Department  of  the  Interior, 
the  authorized  officer  also  shall 
determine  what,  if  any,  convenants, 
terms  and  conditions  should  be  included 
in  the  conveyance,  if  made.  Any 
conveyance  shall  be  made  subject  to 
valid  existing  rights  of  record,  and  to 
those  disclosed  as  a  result  of  publication 
or  otherwise. 

(b)  Unless  otherwise  specifically 
provided  by  law.  no  conveyance  shall 
be  made  of  Federal  lands  within  any 
national  park,  national  monument, 
national  recreation  area,  or  similar  area 
under  the  administration  of  the  National 
Park  Service;  within  any  unit  of  the 
National  Wildlife  Refuge  System  or 
similar  area  under  the  jurisdiction  of  the 
United  States  Fish  and  Wildlife  Service; 
within  any  area  designated  part  of  the 
National  Vvildemess  Preservation 


System  or  any  area  designated  as  a 
wilderness  study  area;  or  within  any 
national  forest  or  Indian  reservation. 

(c)  The  applicant  shall,  upon  request 
by  the  authorized  officer,  submit  a 
deposit  in  an  amount  determined  by  the 
authorized  officer,  to  cover  the 
administrative  costs  of  processing  the 
application  and  issuing  a  document  of 
conveyance. 

(d)  Each  applicant  also  shall  pay  the 
cost  of  publication  of  a  notice  in  the 
Federal  Register  and  in  a  newspaper  of 
general  circulation  in  the  area  in  which 
the  lands  are  located. 

§2641.3    Put>t<c«tk>n  and  payment 

(a)  Prior  to  issuance  of  a  conveyance 
document,  the  authorized  officer  shall 
publish  a  notice  in  the  Federal  Register 
and  in  a  newspaper  of  general 
circulation  in  the  area  of  the  lands  to  be 
conveyed.  The  notice  shall  identify  the 
lands  proposed  for  conveyance  and 
contain  the  terms,  covenants,  conditions 
and  reservations  to  be  included  in  the 
conveyance  document.  The  notice  shall 
provide  public  comment  period  of  45 
days  from  the  date  of  publication  in  the 
Federal  Register.  Comments  shall  be 
sent  to  the  Bureau  of  Land  Management 
office  issuing  the  notice. 

(b)  The  determination  concerning  the 
granting  or  denial  of  an  application  shall 
be  sent  by  the  authorized  officer  to  the 
applicant  and  to  any  party  who 
commented  on  the  application. 

(c)  The  authorized  officer  shall  advise 
the  applicant  whether  any  balance  is 
due  on  the  payments  required  of  the 
applicant  and  of  the  time  within  which 
payment  shall  be  made.  Failure  to  pay 
the  required  amount  within  the  allotted 
time  shall  constitute  grounds  for 
rejection  of  the  application.  If  the 
applicant  has  deposited  with  the 
authorized  officer  an  amount  in  excess 
of  the  payments  required,  the  authorized 
officer  shall  so  advise  the  applicant  and 
return  the  excess  payment 

§  264 1 .4    Approval  of  conveyance. 

(a)  Each  conveyance  document  shall 
contain  appropriate  covenants,  terms 
and  conditions  requested  by  the 
Administrator,  and  those  required  for 
protection  of  the  Department  of  the 
Interior  or  any  agency  thereof. 

(b)  Upon  receipt  of  the  payment 
required  by  §§  2641.1  (c)  and  (d)  of  this 
title  and  after  consideration  of 
comments  received,  the  authorized 
officer  shall  make  a  decision  upon  the 
application.  If  the  decision  is  to  make  a 
conveyance,  the  authorized  officer  shall 


send  the  conveyance  document  to  the 
Attorney  General  of  the  United  States 
for  consideration.  Upon  approval  by  the 
Attorney  General,  the  authorized  officer 
issue  the  conveyance  document 

§2641.5    Reversioa 

A  conveyance  shall  be  made  only  on 
the  condition  that  at  the  option  of  the 
Administrator,  the  property  interest 
conveyed  shall  revert  to  the  United 
States  in  the  event  that  the  lands  in 
question  are  not  developed  for  airport  or 
airway  purposes  or  are  used  in  a 
manner  inconsistent  with  the  terms  of 
the  conveyance.  If  only  a  part  of  the 
property  interest  conveyed  is  not 
developed  for  airport  purposes,  or  is 
used  in  a  manner  inconsistent  with  the 
terms  of  the  conveyance,  only  that 
particular  part  shall,  at  the  option  of  the 
Administrator,  revert  to  the  United 
States. 

J.  Steven  Griles, 

Deputy  Assistant  Secretary  erf  the  Interior. 
May  6, 1985. 
(FR  Doc.  85-18678  Filed  8-»-85:  8:45  am) 

BILUNO  COOC  41tO-«4-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  651 

Atlantic  Groimdfish;  Cod,  Haddock, 
and  Yellowtail  Flounder;  Correction 

AOBtCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Notice  of  availability  of  a 
Secretarial  Amendment;  correction. 

summary:  This  document  corrects  the 
date  given  for  submitting  comments  on  a 
Secretarial  Amendment  to  the  Interim 
Fishery  Management  Plan  for  Atlantic 
Groundfish  that  was  published  July  18, 
1985,  50  FR  29241. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Millikin,  202-634-7449. 

In  FR  Doc.  85-17137,  page  29241. 
second  column  under  the  **DAT¥" 
heading,  the  sentence  should  read 
"Comments  on  the  amendment  should 
be  submitted  on  or  before  September  27, 
1985." 

Dated:  August  2. 1985. 
lames  E.  Douglas,  )r.. 

Acting  Deputy  Assistant  Administrator  for 
Fisheries,  National  Marine  Fisheries  Service. 
|FR  Doc.  85-18738  Filed  8-6-85;  8:45  ain| 
BILUNO  COOC  3SW-22-M 
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This  section  of  the   FEDERAL   REGISTER 
contains  documents  other  than  rules  or 
proposed  ailes  ttiat  are  applicable  to  the 
public,   ^k>tlces  o(  heanngs  and 
investigations,   committee  meetings,   agency 
decisions  and  njlings,   delegations  of 
auttionty,   filing  of   petitions   arxl 
applications  and  agency  statements  of 
organization  and  functiorts  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

August  2, 1985. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions.  Or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection:  (2)  Title  of  the  information 
collection:  (3)  Form  number(s].  if 
applicable:  (4)  How  often  the 
information  is  requested:  (5)  Who  will , 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  3504(h) 
of  Pub.  L  96-511  applies;  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM,  Room  404-W  Admin. 
Bldg..  Washington.  DC.  20250,  (202)  447- 
2118. 

Comments  on  any  of  the  items  listed 
should  be  submitted  directly  to:  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  D.C.  20503,  Attn:  Desk 
Officer  for  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  the  OMB 
Desk  Officer  of  your  intent  as  early  as 
possible. 


Extension 

•  Agricultural  Marketing  Service 
Irish  Potatoes  Grown  in  Modoc  and 

Siskiyou  Counties,  California,  and  in 

all  counties  in  Oregon  Except  Malheur 

County  (Maketing  Agreement  and 

Order  No.  947) 
Administrative  Committee  forms;  not 

U.S.  Government  forms 
Recordkeeping;  On  occasion 
Farms;  Businesses  or  other  for-profit;  146 

responses;  19  hours;  not  applicable 

under  3504(h) 
Charles  W.  Porter  (202)  447-2815. 

•  Agricultural  Marketing  Service 
Domestic  Dates  Produced  or  Packed  in 

Riverside  County,  California 
Marketing  Order  987 
Committee  Report  Forms 
Recordkeeping;  On  occasion;  Monthly; 

Annually 
Businesses  or  other  for-profit;  565 

responses;  250  hours;  not  apphcable 

under  3504(h) 
Frank  Grasberger  (202)  447-5053 

•  Animal  and  Plant  Health  Inspection 
Service 

Animal  Welfare  Recordkeeping 

VS  Forms  18-19  and  18-5 

Recordkeeping 

Businesses  or  other  for-profit;  Non-profit 

institutions;  Small  businesses  or 

organizations;  6.644  recordkeepers; 

15,990  hours;  not  applicable  under 

3504(h) 
Moriey  H.  Cook  (301)  436-8423 

•  Rural  Electrification  Administration 
Construction  Work  Plan  and  Cost 

Distribution — Telephone 
REA  Forms  157, 158  and  159 
On  occasion 
Small  businesses  or  organizations;  2,800 

responses;  2,100  hours;  not  applicable 

under  3504(h) 
]ohn  Soma  (202)  382-8529 

•  Rural  Electrification  Administration 
Statement  of  Engineering  Fee — 

Telephone 
REA  Form  506 
On  occasion 
Small  businesses  or  organizations;  150 

responses;  300  hours;  not  applicable 

under  3504(h) 
John  D.  Soma  (202)  382-8529 

•  Rural  Electrification  Administration 
Tabulation  of  Materials  furnished  by 

Borrowers 
REA  Form  281 
On  occasion 


Small  businesses  or  organizations;  125 
responses;  150  hours;  not  applicable 
under  3504(h) 

John  D.  Soma  (202)  382-8529 

•  Rural  Electrification  Administration 
Checklist  for  Plans  and  Specifications, 

Telephone  System  Construction 

Contracts 
REA  Form  553 
Annually 
Small  businesses  or  organizations;  175 

responses;  175  hours;  not  applicable 

under  3504(h) 
John  D.  Soma  (202)  382-8529 

New 

•  Federal  Grain  Inspection  Service 
Report  of  Grain  Inspected  and  Weighed 

for  Export,  Form  FGIS  938 

FGIS  Form  938 

Weekly;  Whenever  an  agency  certificate 
and  export  lot  of  grain  State  or  local 
governments;  Businesses  or  other  for- 
profit;  Federal  agencies  or  employees; 
3,125  responses;  1,042  hours;  not 
applicable  under  3504(h) 

Michael  Gavron  (202)  382-1741 

Revision 

•  Rural  Electrification  Administration 
Telephone  Interconnects 

REA  Forms  809  and  810 

On  occasion 

Small  businesses  or  organizations;  300 

responses;  400  hours;  not  applicable 

under  3504(h) 
John  D.  Soma  (202)  382-8529 

•  Rural  Electrification  Administration 
Summary  of  Work  Orders  and 

Construction  Completed 
REA  Forms  771,  771a,  778  and  778a 
On  occasion 
Small  businesses  or  organizations;  3,700 

responses:  2,940  hours;  not  applicable 

under  3504(h) 
John  D.  Soma  (202)  382-8459 

)ane  A.  Banoit. 

Departmental  Clearance  Officer. 

(FR  Doc.  85-18726  Filed  8-6-65;  8:45  am] 

MLLINQ  COOC  3410-01-M 


Forest  Service 

Gila  National  Forest  Land  and 
Resource  Management  Plan; 
Environmental  Impact  Statement; 
Extension  of  Comments  Period 

Due  to  public  requests  and  a  request 
by  the  State  of  New  Mexico  the  end  of 
the  public  comment  period  for  the  Draft 
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Environmental  Impact  Statement  on  the 
Gila  National  Forest  Land  and  Resource 
Management  Plan  is  being  extended 
from  the  original  date  of  September  8, 
1985  to  October  8, 1985. 

For  further  information  contact: 
Gerald  A.  Engel,  Land  Management 
Planner,  2610  North  Silver  Street.  Silver 
■City.  New  Mexico  88061;  telephone  505- 
388-8201. 

Dated:  July  31, 1985. 
Kenneth  C.  Scoggin, 

Forest  Supervisor. 

|FR  Doc.  85-18672  Filed  8-6-85:  8:45  am) 

BILLING  CODE  3410-11-M 


Soil  Conservation  Service 

Environmental  Impact  Statement;  Little 
River  Watershed,  SC;  Finding  of  No 
Significant  Impact 

agency:  Soil  Conservation  Service, 
USDA. 

action:  Notice  of  a  finding  of  no 
significant  impact. 


summary:  Pursuant  to  section  102{2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Little  River  Watershed.  Laurens  County. 
South  Carolina. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Billy  Abercrombie.  State 
Conservationist,  Soil  Conservation 
Service.  1835  Assembly  Street.  Room 
950,  Columbia,  South  Carolina  29201, 
telephone  (803)  765-5681. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally-assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Mr.  Billy  Abercrombie,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  is  not 
needed  for  this  project. 

The  project  concerns  a  plan  for  flood 
control  in  the  City  of  Laurens.  The 
planned  works  of  improvement  include 
12  small  floodwater  retarding  dams  and 
1.1  miles  of  channel  enlargement. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 


copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Mr.  Billy  Abercrombie. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

{This  activity  is  listed  in  the  Catalog  of 

Federal  Domestic  Assistance  under  No. 

10.904— Watershed  Protection  and  Flood 

Prevention — and  is  subject  to  the  provisions 

of  Executive  Order  12372  which  requires 

intergovernmental  consultation  with  State 

and  local  officials.) 

Billy  Abercrombie, 

State  Conservationist. 

August  1, 1985. 

|FR  Doc.  85-18736  Filed  8-6-85;  8:45  amj 

BILLINQ  CODE  341(>-ie-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Management-Labor  Textile  Advisory 
Committee;  Partially  Closed  Meeting 

A  meeting  of  the  Management-labor 
Textile  Advisory  Committee  will  be  held 
on  Tuesday,  August  13. 1985.  at  1:00 
p.m..  Winder  Building,  Room  403.  600 
17th  Street.  NW..  Washinton,  DC  20506. 
(The  Committee  was  established  by  the 
Secretary  of  Commerce  on  October  18. 
1961  to  advise  Department  Officials  on 
problems  and  conditions  in  the  textile 
and  apparel  industry.) 

General  Session:  1:00  p.m.  Review  of 
import  trends,  international  activities, 
report  on  conditions  in  the  market,  and 
other  business. 

Executive  Session:  2:00  p.m. 
Discussion  of  matters  properly  classified 
under  Executive  Order  12356  (3  CFR 
Part  166  (1982)  and  listed  in  U.S.C.  552b 
(c)(1)  and  (9)). 

The  general  session  will  be  open  to 
the  public  with  a  limited  number  of 
seats  available.  A  Notice  of 
Determiniation  to  close  meetings  or 
portions  of  meetings  to  the  public  on  the 
basis  of  5  U.S.C.  552b  (c)(1)  and  (c)(9) 
has  been  approved  in  accordance  with 
the  Federal  Advisory  Committee  Act.  A 
copy  of  the  notice  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspeciton 
Facility  6626,  U.S.  Department  of 
Commerce  (202)377-3031. 

For  further  information  or  copies  of 
the  minutes  contact  Helen  LeGrande 
(202)377-4217. 


Dated:  August  6. 1985. 

Walter  C.  Lenahan. 

Deputy  Assistant  Secretary  for  Textiles  and 
Apparel. 

FR  Doc.  85-18862  Filed  8-6-85:  9:48  amJ 

BILLING  CODE  SSIO-IXMI 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjusting  tfie  Import  Restraint  Umit 
for  Certain  Cotton  Textile  Products 
Produced  or  Manufactured  in  ttie  Arab 
Republic  of  Egypt;  Correction 

August  2, 1985 

On  July  16. 1985  a  notice  was 
published  in  the  Federal  Register  (50  FR 
28831.  which  announced  that  the  import 
restraint  limit  for  cotton  yams  in 
Category  300/301.  produced  or 
manufactured  in  Egypt  and  exported  to 
the  United  States  in  1985  was  being 
reduced  to  8,  030.352  pounds  to  account 
for  carryforward  used  in  the  category 
during  the  agreement  year  which  t)egan 
on  January  1. 1984.  This  amount  should 
be  corrected  in  both  the  notice 
document  and  the  letter  to  the 
Commissioner  of  Customs  which 
followed  that  notice  to  read  "8.097,552 
pounds." 

Walter  C  Lenanlian, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  85-18714  Filed  8-6-85;  8:45  amJ 

BILLING  CODE  3510-OR-M 

Requesting  Public  Comment  on 
Bilateral  Consultations  on  Trade  in 
Category  632  From  Tahwan 

August  2. 1985. 

On  July  10. 1985.  the  American 
Institute  in  Taiwan  (ATT),  under  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854),  requested  the 
Coordination  Council  for  North 
American  Affairs  (CCNAA)  to  enter  into 
consultations  concerning  exports  to  the 
United  States  of  man-made  fiber  hosiery 
in  Category  632,  produced  or 
manufactured  in  Taiwan. 

The  purpose  of  this  notice  is  to  advise 
that,  if  no  solution  is  agreed  upon  in 
consultations,  the  Committee  for  the 
Implementation  of  Textile  Agreements 
may  later  establish  a  limit  for  the  entry 
and  withdrawal  from  warehouse  for 
consumption  of  man-made  fiber  textile 
products  in  this  category,  produced  or 
manufactured  in  Taiwan  and  exported 
to  the  United  States  during  the  twelve- 
month period  which  began  on  January  1. 
1985  and  extends  through  December  31, 
1985. 
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Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Category  632  is  invited 
to  submit  such  comments  or  information 
in  ten  copies  to  Mr.  Walter  C.  Lenahan, 
Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington. 
D.C.  20230.  Since  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
subitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  Room 
3100.  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW., 
Washington  DC,  and  may  be  obtained 
upon  request. 

Further  comments  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  533(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 
Walter  C  Lenahan. 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

(FR  Doc  85-18715  Filed  8-6-85;  8:45  am) 

aUJNQ  COOC  3S10-0fMi 


COMMODITY  FUTURES  TRAOINQ 
COMMISSION 

Public  Inforntation  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

AQCNCV:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  information  collection. 

summary:  The  Commodity  Futures 
Trading  Commission  has  submitted  the 
following  information  collection 
requirements  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L  96-511. 

AOOliess:  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Katie  Lewin,  Office  of 
Management  and  Budget,  Room  3235, 
NEOB,  Washington,  D.C.  20503.  (202) 
395-7231.  Copies  of  the  submission  are 
available  ht)m  Joseph  C.  Salazar, 
Agency  Clearance  Officer,  (202)  254- 
9735. 


Title:  Regulations  and  Forms 
Pertaining  to  the  Financial  Integrity  of 
the  Marketplace. 

Abstract:  The  purposes  of  the 
Commission's  financial  regulations  is  to 
enable  the  Commission  to  monitor  the 
financial  stability  of  futures  commission 
merchants  (FCM's)  and  introducing 
brokers.  Proposed  new  rule  1.64  requires 
and  FCM  to  maintain  a  written 
agreement  in  the  case  of  an  account 
guaranteed  by  someone  other  than  the 
account  owner,  and  also  maintain  an 
opinion  of  counsel  that  the  written 
agreement  constitutes  a  binding 
guarantee  under  applicable  local  law. 

Control  Number  3038-0024. 

Action:  Revision. 

Respondents:  Businesses  (excluding 
small  businesses). 

Estimated  Annual  Burden:  1,200  hours 
for  the  proposed  rule. 

Estimated  Number  of  Respondents: 
400. 

Issued  in  Washington.  D.C.  on  August 
1st.  1985. 
lean  A.  Webb, 

Secretary  of  the  Commission. 
[FR  Doc.  85-18679  Filed  8-6-85:  8:45  am] 

aiUJNQ  COOC  (SSI-OI-M 


Put)Nc  Information  Collection 
Requirement  Sutmiltted  to  Office  of 
Management  and  Budget  for  Review 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  information  collection. 

summary:  The  Commodity  Futures 
Trading  Commission  has  submitted  the 
following  information  collection 
requirements  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L.  96-511. 
ADDRESS:  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Katie  Lewin.  Office  of 
Management  and  Budget.  Room  3235. 
NEOB.  Washington.  DC.  20503.  (202) 
395-7231.  Copies  of  the  submission  are 
available  from  Joseph  G.  Salazar, 
Agency  Clearance  Officer.  (202)  254- 
9735. 

Title:  Regulations  Pertaining  to  the 
Responsibilities  of  Contract  Markets 
and  their  Members. 

Abstract:  The  regulations  included 
within  this  control  number  impose 
recordkeeping  and  reporting 
requirements  on  contract  markets  and 
other  self-regulatory  organizations.  The 
proposed  regulation  would  require 
certain  contract  markets  each  month  to 
calculate  and  publish  a  standard 
fiuctuation  factor  for  certain  of  the 
commodities  traded  on  those  markets. 


Control  Number:  3038-0022. 

Action:  Revision. 

Respondents;  Businesses  (excluding 
small  businesses). 

Estimated  Annual  Burden:  An 
additional  1,200  hours  would  be  spent 
by  contract  markets. 

Estimated  Number  of  Respondents:  10. 

Issued  in  Washington.  D.C.  on  August  1. 
1985. 

lean  A.  Webb. 

Secretary  of  the  Commission. 

(FR  Doc.  85-18680  Filed  8-6-85:  8:45  am] 

MLLINQ  CODE  6361-01-M 


DEPARTMENT  OF  EDUCATION 

National  institute  of  Handicapped 
Researcfi 

Final  Funding  Priorities  for  Research 
Fellowships  for  Fiscal  Year  1985 

agency:  Department  of  Education. 
ACTION:  Notice  of  Final  Funding 
Priorities  for  Research  Fellowships  for 
Fiscal  Year  1985. 

summary:  The  Secretary  of  Education 
adopts  final  funding  priorities  for 
research  fellowships  to  be  supported  by 
the  National  Institute  of  Handicapped 
Research  (NIHR)  in  Fiscal  Year  1985. 
NIHR  funds  some  fellowships  without 
specifying  priority  areas,  but  the 
regulations  provide  that  the  Secretary 
may  set  priorities  when  there  are  critical 
areas  to  be  addressed.  The  Secretary 
has  determined  that  research  fellows 
are  needed  in  the  areas  listed  below. 

Authority  for  the  fellowship  program 
of  NIHR  is  contained  in  section  20?(d)  of 
the  Rehabilitation  Act  of  1973.  as 
amended  by  Pub.  L  95-602  and  by  Pub. 
L.  98-221. 

EFFECTIVE  DATE:  These  priorities  will 
take  effect  either  45  days  after 
publication  in  the  Federal  Register  or 
later  if  Congress  takes  certain 
adjournments.  If  you  want  to  know  the 
effective  date  of  these  priorities,  call  or 
write  the  Department  of  Education 
contact  person. 

FOR  FURTHER  INFORMATION  CONTACT: 

Betty  Jo  Berland,  National  Institute  of 
Handicapped  Research.  Department  of 
Education.  400  Maryland  Avenue.  S.W.. 
Room  3070,  Mail  Stop  2305.  Washington, 
DC.  20202.  Telephone  (202)  732-1139; 
deaf  and  hearing  impaired  individuals 
may  call  (202)  732-1198  for  TTY 
services. 

supplementary  information:  The 

purpose  of  this  program  is  to  build 
research  capacity  and  also  to  allow  the 
Secretary  to  obtain  the  benefits  of 
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research  conducted  by  highly  qualified 
individuals.  This  research  has  a  direct 
bearing  on  the  development  of 
programs,  methods,  procedures,  and 
devices  to  assist  in  the  provision  of 
rehabilitative  services  to  individuals. 

NIHR  fellowship  regulations  in  34  CFR 
Part  356.  (46  FR  45312,  September  10. 
1981,  as  amended  June  18. 1984  at  49  FR 
24978),  authorize  the  Secretary  to 
establish  priorities  for  fellowships  by 
reserving  funds  to  support  fellowships  in 
particular  areas.  The  Secretary  intends 
to  fund  some  fellowships  without  regard 
to  these  priorities  as  well  as  to  fund 
some  in  response  to  these  priorities. 

Summary  of  Comments  and  Responses 

On  May  9, 1985  five  priorities  were 
published  in  the  Federal  Register  at  50 
FR  19660-19661.  The  Department 
received  eight  letters  of  comment  on  the 
proposed  priorities.  These  comments 
and  the  Secretary's  response  to  the 
comments  are  discussed  below. 

Comment.  One  commenter  proposed  a 
multivariate  analysis  approach  in  the 
area  of  transitional  and  supported 
employment. 

Response.  No  change  has  been  made. 
The  priority  is  for  policy  analysis. 
Applicants  are  free  to  suggest  any 
approach  to  implementing  the 
requirements  of  the  priority. 

Comment.  One  commenter  suggested 
that  NIHR  announce  a  priority  for  a 
fellow  in  Clinical  Management  of 
Mental  Retardation  Systems,  arguing 
that  there  is  a  great  need  for 
simplification  of  the  paperwork 
requirements  in  the  field. 

Response.  No  change  has  been  made. 
While  the  Secretary  agrees  that  this  may 
be  an  important  problem,  it  is  not  clear 
that  it  is  appropriate  for  a  policy 
research  fellowship.  These  priorities  are 
based  on  program  planning  questions 
facing  the  Department. 

Comment.  One  commenter  stated  that 
the  proposed  priorities  reflected  a 
narrow  emphasis  on  medical  diagnoses 
and  vocational  rehabilitation,  and 
suggested  that  NIHR  instead 
concentrate  studies  on  prejudice  and 
discrimination  as  components  of 
national  policy. 

Response.  No  change  has  been  made. 
While  the  Secretary  concurs  that  the 
effects  of  societal  factors  on  the  social 
and  economic  conditions  of  disabled 
people  are  significant,  he  believes  that 
the  announced  priorities  are  of 
paramount  concern  to  the  Department  at 
this  time.  NIHR  funds  a  number  of  other 
research  activities  which  do  deal  with 
issues  of  societal  attitudes  and  policy 
discrepancies 

Comments.  Two  commenters  objected 
to  the  concept  of  any  priorities  in  this 


program,  stating  that  established 
priorities  are  too  limiting  and  likely  to 
restrict  creativity. 

Response.  No  change  has  been  made. 
The  Secretary  has  the  option  of 
announcing  priority  areas  when 
research  is  needed  in  specific  issue 
areas.  NIHR  has  conducted  one  open 
fellowship  competition  this  year,  and 
will  from  time  to  time  conduct  both  open 
fellowship  competitions  and 
competitions  based  on  priorities. 

Comment.  One  commenter  objected  to 
the  priorities  as  perpetuating  narrow 
diagnostic  categories  and  too  much 
vocational  emphasis,  and  argued  for 
more  emphasis  on  issues  such  as  civil 
rights  and  the  consistency  of  disability 
policies.  This  individual  also  objected 
that  each  priority  statement  did  not 
repeat  the  emphasis  on  policy  analysis. 

Response.  No  change  has  been  made. 
The  Secretary  agrees  that  civil  rights 
and  consistent,  integrated  policy  are 
important  issues.  However,  the 
Secretary  also  believes  that  it  is 
necessary  to  make  a  thorough 
assessment  of  the  impact  of  existing 
policies  and  policy  alternatives  before 
conclusions  can  be  reached  about 
directions  of  policy  changes.  Vocational 
rehabihtation  is  one  of  many  important 
concerns  of  NIHR.  The  priorities  are 
prefaced  by  a  statement  that  the 
emphasis  of  all  the  priorities  is  policy 
analysis,  and  each  priority  contains 
further  specific  reference  to  policy 
studies. 

Comment.  One  commenter  suggested 
a  priority  for  long-term  conversational 
therapeutic  treatment  of  families  with 
handicapped  children  and  urged  that 
monies  be  made  available  for  this 
through  block  grants  to  States. 

Response.  No  change  has  been  made. 
NIHR  fellowship  priorities  are  for 
discretionary  programs  of  research,  not 
for  services.  NIHR  does  fund  research 
on  problems  of  families  with  disabled 
children. 

Comment.  One  commenter  suggested 
combining  the  priorities  in  Community 
Mental  Retardation  Services  and 
Transitional  and  Supported 
Employment. 

Response.  No  change  has  been  made. 
While  the  Secretary  agrees  that  the 
question  of  service  integration  is  worth 
study,  it  can  be  explored  in  the  context 
of  one  or  the  other  or  the  priorities. 
Further,  there  is  still  a  need  for  in-depth 
investigation  in  each  of  these  two 
priority  areas. 

Comment.  One  commenter  suggested 
that  research  on  the  role  of  the  allied 
health  professions  in  the  delivery  of 
rehabilitation  services  should  be  a 
priority. 


Response.  No  change  has  been  made. 
The  commenter  presented  a  concept 
which  could  be  pursued  under  NIHR's 
open  fellowship  program  or  under  the 
Field-Initiated  or  Innovation  Grants 
programs.  Fellowship  priorities  were 
selected  in  areas  in  which  policy 
research  is  important  for  NIHR  in  setting 
future  research  directions. 

Comment.  One  commenter  suggested 
that  there  be  a  priority  for  research  on 
mental  health  services  to  the  deaf 
population. 

Response.  No  change  has  been  made. 
The  Secretary  notes  that  NIHR  has 
funded  other  research  addressing  this 
problem.  The  five  fellowship  priorities 
represent  areas  in  which  NII-W  intends 
to  support  policy  research  through 
special  fellowships.  NIHR  has  fiuided 
eight  other  fellowships  in  fiscal  year 
1985  in  areas  initiated  by  the  applicant 

Final  Priorities 

The  following  five  final  priorities 
represent  areas  in  which  NIHR  will 
support  research  and  related  activities 
through  special  fellowships. 

In  each  of  the  following  priority  areas, 
the  fellow  will  conduct  research  on  the 
nature,  scope,  and  consequences  of 
current  Federal,  State,  and  local  policies 
and  practices,  and  analyze  possible 
alternatives. 

•  Fellow  in  Community  Mental 
Retardation  Services 

A  fellow  in  this  area  will  conduct 
research  which  will  analyze  policies  of 
Federal.  State,  and  local  governments  on 
community-based  services  for  mentally 
retarded  individuals  focusing  on  one  or 
more  of  the  following  areas: 

— Alternative  means  of  providing 
residential  assistance,  with  special 
emphasis  on  housing  options  for 
individuals  in  transitional 
employment  programs. 

— Use  of  innovative  programs  and 
services  such  as  community  colleges, 
independent  living  programs, 
volunteer  programs  using  retired 
persons,  youth  and  others,  and  "loan" 
programs  from  labor  and  industry. 

— Implications  of  technology  for 
improving  services  and  service 
delivery. 

•  Fellow  in  Transitional  and  Supported 
Employment 

A  fellow  in  this  area  will  research 
options  and  practices  and  analyze 
relative  benefits  of  alternative  future 
directions  in  research  and  services  in 
one  or  more  of  the  following  areas: 

— Trends  in  transition  programs 
emphasizing  "leaming-on-the-job"  at 
competitive  worksites,  work-study, 
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cooperative  work,  and  similar 

programs. 
— Alternative  approaches  to  providing 

ongoing  assistance  and  support  at  the 

worksite. 

The  fellow  might  also  review  research 
and  evaluation  studies  and  compile 
demographic  and  statistical  data  on 
transitional  and  supported  work, 
including  effects  on  labor  market 
participation  and  disability  income 
transfers. 

•  Fellow  in  Early  Intervention 

A  fellow  in  this  area  will  conduct 
research  studies  on  services  to  disabled 
or  at-risk  children  from  birth  to  age 
three  and  analyze  strategies  for  early 
intervention  programs.  Work  in  this  area 
will  Include  research  on  one  or  more  of 
the  following  topics: 
— Guidelines  for  training  personnel  to 

work  in  early  intervention  programs. 

including  curriculum  requirements. 
— Evaluative  research  to  determine 

appropriate  instructional  strategies  for 

infants  and  for  ecological  approaches 

to  early  intervention. 
— Systems  for  coordination  among 

health  care  providers,  social  services. 

rehabilitation  services,  educational 

systems,  and  resource  information 

services  for  disabled  children. 

•  Fellow  in  Medical  Research 

A  fellow  in  this  area  will  conduct 
analytical  studies  based  on  the  National 
Spinal  Cord  Injury  Data  Base  which  is 
maintained  by  the  17  Spinal  Cord  Injury 
Projects  supported  by  NIHR.  Aspects  of 
the  research  will  include:  Analysis  of 
the  cost-effectiveness  data  included  in 
the  data  files;  studies  of  compHcations 
which  have  both  high  incidence  and  a 
high  associated  cost;  analyses  of  the 
clinical  evaluation  data  available 
through  the  system;  and  analyses  of 
strategies  for  future  research  iit  spinal 
cord  injury  and  central  nervotn  system 
trauma. 

•  Fellow  in  Disability  Statistics 

A  fellow  in  this  area  will  analyze 
demographic  and  other  data  to  provide 
important  information  related  to 
disability  and  rehabilitation  research. 
Such  a  fellow  will  conduct  studies  in 
one  or  more  of  the  following  areas: 
— Evaluation  of  major  federal  surveys 
and  data  bases  and  determination  of 
priorities  for  secondary  analysis. 
— Examination  of  the  feasibility  of  , 
adding  disability-related  queries  to 
proposed  federal  surveys,  and 
development  of  sample  questionnaire 
itrems  and  data  analysis  plans. 
—Analysis  of  studies  at  the  sub-national 
level  to  determine  the  feasibility  of 
extrapolating  to  national  estimates, 
the  development  of  such  estimates, 
and  a  pilot  survey  and  evaluation  of 


State  data  bases  containing  disabihty- 
related  statistics. 
— Development  of  national  estimates  of 
incidence,  prevalence,  and  related 
characteristics  for  major  disability 
groups,  and/or  in-depth  analyses'in 
one  or  more  areas  of  disability. 

(Catalog  of  Federal  Domestic  Assistance  No. 
64.133.  National  Institute  of  Handicapped 
Research) 

(20  U.S.C.  761a.  782) 

Dated:  August  2. 1965. 
WiUiam  |.  Bwuwtt. 
Secretary  of  Education. 
(FR  Doc.  85-18758  Filed  8-fr-«5:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Office  of  FoMfl  Energy 

Executive  Committee  and  Finance 
Committee  of  ttte  National  Coal 
Council;  Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463,  88  Stat.  770),  notice  is  hereby 
given  of  the  following  joint  meeting: 

Name:  Executive  Committee  and  Finance 
Committee  of  the  National  Coal  Council. 

Date  and  time:  Friday,  August  23. 1985; 
10:(X)a.m.  to  1:00  p.m. 

Place:  The  Dulles  Marriott  Hotel,  Chantilly, 
Virginia. 

Contact:  Cecilia  MacCarthy,  U.S. 
Department  of  Energy,  Office  of  Fossil  Energy 
(FE-23),  Germantown,  Maryland  20545. 
Telephone:  301/353-2847. 

Purpose  of  the  Parent  Council:  To  provide 
advice,  information,  and  recommendations  to 
the  Secretary  of  Energy  on  matters  relating  to 
coal  and  coal  industry  issues. 

Tentative  agenda: 

•  Opening  Remarks  by  the  Chairman  of  the 
Joint  Session. 

•  Council  StafRng. 

•  Council  Budget. 

•  Member  Dues. 

•  Discuss  any  other  matters  pertinent  to 
the  overall  assignment  from  the  Secretary  of 
Energy. 

•  Public  Comment — 10  minute  rule. 

•  Adjournment. 

Public  Participation:  The  meeting  is  open  to 
the  public.  The  Chairman  of  the  joint  session 
is  empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Any  member  of  the 
public  who  wishes  to  file  a  written  statement 
with  the  Committee  will  be  permitted  to  do 
so.  either  before  or  after  the  meeting. 
Members  of  the  public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items  should 
contact  Cecilia  MacCarthy  at  the  address  or 
telephone  number  listed  above.  Requests 
must  be  received  at  least  5  days  prior  to  the 
meeting  and  reasonable  provisions  will  be 
made  to  include  the  presentation  on  the 
agenda. 

Transcripts:  Available  for  public  review 
and  copying  at  the  Public  Reading  Room. 


Room  lE-190.  Forrestal  Building.  1000 
Independence  Avenue.  SW..  Washington. 
D.C.,  between  9:00  a.m..  and  4:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

Issued  at  Washington.  D.C..  on  August  2. 
1985. 
|.  Robert  Franklin. 

Deputy  Advisory  Committee,  Management 
Officer 

[FR  Doc.  85-18741  Filed  »-»-«S:  8:45  am] 
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Economic  Regulatory  Administration 

(Docket  No.  ERA-FC-85-002;  OFP  Case  No. 
S511»-«2e9-20-24] 

General  Electric  Co.;  Order  Granting 
Exemption  From  Prohibitioni  of  the 
Powerplant  and  Industrial  Fuel  Use  Act 
of  1978 

AQENCY:  Economic  Regulatory 
Admipistration.  DOE. 
action:  Order  granting  to  General 
Electric  Company  exemption  from 
prohibitions  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  hereby  gives  notice 
that  it  has  granted  a  permanent 
cogeneration  exemption  from  the 
prohibitions  of  Title  II  of  the  Powerplant 
and  Industrial  Fuel  Use  Act  of  1978,  42 
U.S.C.  8301  at  seq.  ("FUA"  or  "the  Act"), 
to  General  Electric  Company  (GE  or  "the 
petitioner")  of  Texas  City;  Texas.  The 
permanent  cogeneration  exemption 
permits  the  use  of  natural  gas  as  the 
primary  energy  source  for  a  proposed 
GE  facility  located  in  Texas  City,  Texas. 
The  facility  will  be  located  on  land 
belonging  to  Monsanto's  chemical  plant 
in  the  city  of  Texas  City,  Galveston 
County,  Texas.  The  final  exemption 
order  and  detailed  info'rmation  on  the 
proceeding  are  provided  in  the 
SUPPLEMENTARY  INFORMATION  section 
below. 

DATES:  The  order  shall  take  effect  on 
October  6. 1985.  The  public  file 
containing  a  copy  of  the  order,  other 
documents,  and  supporting  materials  on 
this  proceeding  is  ayailable  upon 
request  through  DOE,  Freedom  of 
Information  Reading  Room,  1000 
Independence  Avenue  SW.,  Room  lE- 
190,  Washington.  D.C.  20585.  Monday 
through  Friday,  9:00  a.m.  to  4:00  p.m.. 
except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  Duchaine,  Office  of  Fuels 
Programs,  Economic  Regulatory 
Administration,  1000  Independence 
Avenue  SW..  Room  GA-045, 
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Washington,  D.C.  20585.  Telephone 
(202)  252-8233 
Steven  E.  Ferguson.  Esq..  Office  of 
General  Counsel  Department  of 
Energy,  Forrestal  Building — Room  6A- 
113. 1000  Independence  Avenue,  SW.. 
Washington.  D.C.  20585.  telephone 
(202)  252-6047. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  facility  is  a  gas  turbine,  heat 
recovery  steam  generator  (HRSG)  and 
an  extraction  condensing  steam  turbine 
generator  installation  which  will  supply 
steam  to  Monsanto's  processes.  It  is 
anticipated  that  the  power  generated  by 
the  facility  will  be  sold  to  a  utility  in 
Texas.  The  cogeneration  plant  system 
will  consist  of  four  gas  turbine 
generators  coupled  to  four 
supplementary-Hred  HRSGs  and  also  a 
single  shaft  tandem  compound  single 
automatic  extraction/admission  double 
flow  low  pressure  section  condensing 
steam  turbine  generator.  Steam  supply 
to  Monsanto's  processes  during  peak 
(emergency)  demand  periods 
approaches  1.4xl0'pph. 

Plant  size  and  the  number  of  gas 
turbine/HRSG  units  is  determined  by 
continuity  of  stean^  flow  to  Monsanto's 
processes.  With  all  cogeneration  plant 
systems  operating  and  the  HRSGs 
unfired.  the  normal  process  steam 
demands  are  easily  met  and  the 
available  steam  not  required  by  the 
processes  is  used  to  generate  electrical 
power  via  the  steam  turbine  generator. 
By  curtailing  steam  flow  to  the  steam 
turbine  generator,  10'  pph  steam  can  be 
delivered  to  processes  with  the  KRSCs 
unfired.  By  curtailing  steam  flow  to  the 
steam  turbine  generator  and  firing  the 
four  HRSGs,  the  peak  steam  demand  of 
1.4  X  10' pph  can  be  supplied  by  the 
cogeneration  plant. 

Basis  for  Permanent  Exemption  Order 

The  permanent  exemption  order  is 
based  upon  evidence  in  the  record 
including  GE's  certification  to  ERA,  in 
accordance  with  §  503.37(a)(1),  that: 

1.  The  oil  or  natural  gas  to  be 
consumed  by  the  cogeneration  facility 
will  be  less  than  that  which  would 
otherwise  be  consumed  in  the  absence 
of  the  proposed  powerplant  in 
accordance  with  10  CFR  503.37(a)(l)(i); 
and 

2.  The  use  of  a  mixture  of  natural  gas 
and  coal  or  oil  and  coal  in  the 
cogeneration  facility  will  not  be 
technically  feasible,  in  accordance  with 
10  CFR  503.37(a)(l)(ii). 

Procedual  Requirements 

In  accordance  with  the  procedual 
requirements  of  Section  701(c)  oi  FUA 
and  10  CFR  501.3(b>.  ERA  published  its 


Notice  of  Acceptance  of  Petition  and 
Availabihty  of  Certification  in  the 
Federal  Registor  on  March  22, 1985  (49 
FR  35221),  commencing  a  45-day  public 
comment  period. 

A  copy  of  the  petition  was  provided  to 
the  Environmental  Protection  Agency 
for  comments  as  required  by  section 
701(f)  of  the  Act  Diiring  the  comment 
period,  interested  persons  were  afforded 
an  opportunity  to  request  a  public 
hearing.  The  comment  period  closed  on 
May  e,  1985;  no  comments  were  received 
and  no  hearing  was  requested. 

NEFA  Compliance 

After  review  of  the  petitioner's 
environmental  impact  analysis,  together 
with  other  relevant  information.  ERA 
has  determined  that  the  granting  of  the 
requested  exemption  does  not  constitute 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (NEPA). 

Order  Granting  Permanent  Cogeneration 
Exemption 

Based  upon  the  entire  record  of  this 
proceeding.  ERA  has  determined  that 
GE  has  satisGed  the  eligibility 
requirements  for  the  requested 
permanent  cogeneration  exemption,  as 
set  forth  in  10  CFR  503.37.  Therefore, 
pursuant  to  section  212(c)  of  FUA,  ERA 
hereby  grants  a  permanent  cogeneration 
exemption  to  GE  to  permit  the  use  of 
natural  gas  as  the  primary  energj'  source 
for  its  cogeneration  facility  in  Texas 
City,  Texas. 

Pursuant  to  section  702(c)  of  the  Act 
and  10  CFR  501.69.  any  person  aggrieved 
by  this  order  may  petition  for  judicial 
review  thereof  at  any  time  before  the 
60th  day  following  the  publication  of 
this  order  in  the  Federal  Register. 

Issued  in  Washington,  D.C,  on  July  31. 
1985. 

Roliert  L.  Davies, 

Director,  Coal  and  Electricity  Division.  Office 

of  Fuels  Programs,  Economic  ReguJatory 

Administration. 

[FR  Doc  85-18604  Filed  8-6-aS:  8:45  am] 
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(ERA  Docket  No.  85-15-NG] 

Westcoast  Resources  Inc.;  Application 
to  Import  Natural  Gas  From  Canada 

agency:  Economic  Regulatory 

Administration.  DOE. 

ACTION:  Notice  of  application  for 

blanket  authorization  to  import  natural 

gas  from  Canada  for  short-term  and  spot 

sales. 


SUMMANV:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  )uly  23. 1985,  of  an  application  fileid 
by  Westcoast  Resources  Inc. 
(Westcoast)  for  blanket  authorization  to 
import  up  to  50  Bcf  per  year  of  Canadian 
natural  gas  for  two  years,  beginning  on 
the  date  of  first  delivery.  The  gas  would 
be  supplied  by  its  parent  corporation, 
Westcoast  Transmission  Company 
Limited  (WTCL).  and  individual 
Canadian  producers.  Westcoast  intends 
to  import  and  sell  the  gas  and  to  act  as 
an  agent  for  the  sale  of  gas  owned  by 
others.  Customers  would  include  gas 
distributors,  pipelines,  electric  utilities 
and  industrial  and  agricultural  end- 
users.  Westcoast  would  also  act  as  a 
broker  for  U.S.  gas  purchasers  and 
Canadian  suppliers.  The  terms  of  each 
import  and  sale  would  be  negotiated  on 
an  individual  basis  including  the  price. 
volume.  length  of  the  arrangement,  take- 
or-pay  provisions  and  contract 
adjustment  provisions.  Westcoast 
proposes  to  make  quarterly  reports  to 
the  ERA. 

The  application  was  filed  with  the 
ERA  pursuant  to  section  3  of  the  Natural 
Gas  Act  and  DOE  Delegation  Order  No. 
0204-111.  Protests,  motions  to  intervene. 
notices  of  intervention  and  written 
comments  are  invited. 
DATE:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  appHcable, 
and  written  comments  are  to  be  filed  no 
later  than  4:30  p.m.,  on  September  8, 
1985. 

FOR  FURTHER  INFORMATION  CONTACT 
Olga  Ronkovich,  Natural  Gas  Division. 
Office  of  Fuels  Programs,  Economic 
Regulatory  Administration,  Forrestal 
Building.  Room  GA-007, 1000 
Independence  Avenue  SW.,  (202)  252- 
9482 
Diane  Stubbs,  Office  of  General 
Counsel,  Natural  Gas  and  Mineral 
Leasing,  U.S.  Department  of  Energy. 
Forrestal  Building.  Room  6E-04Z  1000 
Independoice  Avenue  SW., 
Washington,  D.C.  20585,  (202)  252- 
6667. 

SUPPLEMBITARY  MFORMATION:  On  fuly 
23, 1985.  Westcoast  flied  an  application 
for  blanket  authorization  to  import  up  to 
50  Bcf  per  year  of  Canadian  natural  gas 
for  two  years,  beginning  on  the  date  of 
first  delivery.  The  applicant  is  a 
Delaware  corporation  whose  principal 
place  of  business  is  in  Vancouver. 
British  Columbia,  Canada.  It  is  a  wholly- 
owned  subsidiary  of  Westcoast 
Petroleum  Ltd.,  which,  in  turn,  is  a 
wholly-owned  subsidiary  of  WTCL,  a 
Canadian  corporation  which  owns  and 
operates  an  extensive  natural  gas 
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pipeline  and  gathering  system  within  the 
province  of  British  Columbia.  The  gas 
would  be  supplied  by  WTCL  and 
individual  Canadian  producers. 
Westcoast  intends  to  import  this  gas  for 
direct  sales  to  customers  and  to  act  as 
an  agent  for  the  sale  of  gas  owned  by 
others.  Customers  would  include  gas 
distributors,  pipelines,  electric  utilities 
and  industrial  and  agricultural  end- 
users.  Westcoast  would  also  act  as  a 
broker  for  U.S.  gas  purchasers  and 
Canadian  suppliers. 

According  to  the  applicant,  the 
specific  terms  of  each  sale  would  be 
negotiated  on  an  individual  basis 
including  the  price,  volume,  length  of  the 
arrangement,  take-or-pay  provisions  and 
contract  adjustment  provisions. 

Westcoast  asserts  that  no  new 
pipeline  facilities  will  be  required  in 
order  to  import  the  gas.  The  point  of 
importation  will  be  primarily  at  Sumas. 
Washington.  Transportation  will  be 
provided  by  Northwest  Pipeline 
Corporation  and  other  pipeline  and 
distribution  systems  to  the  natural  gas 
distributors  or  end-users. 

The  applicant  proposes  to  file 
quarterly  reports  with  the  ERA.  Each 
report  would  indicate  for  each  month 
whether  any  transactions  have  been 
made  and  the  details  of  such 
transactions  including  purchase  and 
sale  prices,  volumes,  any  special 
contract  price  adjustments,  duration  of 
the  agreements,  ultimate  sellers  and 
purchasers,  transporters,  points  of  entry 
and  markets  served. 

In  support  of  its  application, 
Westcoast  asserts  that  the  proposed 
import  will  be  competitive  and  is  not 
inconsistent  with  the  public  interest.  The 
terms  of  each  sale  arrangement  will 
ensure  the  competitiveness  of  the  import 
in  the  market  being  served.  According  to 
the  applicant,  the  proposed  blanket 
authorization  conforms  to  the  policy  of 
the  DOE  to  foster  the  development  of  a 
short-term  spot  market.  The  import  will 
lower  unit  transportation  costs  of 
pipeline  systems  and  result  in  a  greater 
sharing  of  fixed  costs.  Further,  the 
import  will  provide  an  economical 
interruptible  natural  gas  supply  to 
industry  which  will  mean  cost  savings  to 
U.S.  industry. 

Westcoast  maintains  that  it  will  not 
use  the  blanket  authorization  unless  the 
gas  is  needed,  competitive  and 
marketable  in  the  market  to  be  served. 
Also,  it  will  not  enter  into  contracts 
without  assurances  that  the  supply  is 
reliable. 

This  application  is  one  of  a  number 
received  by  the  ERA  concerning 
purchases  of  imported  gas  for  spot  and 
short-term  market  opportunities.  The 
authorization  would  provide  the 


applicant  with  blanket  import  approval 
to  negotiate  and  transact  individual 
short-term  sales  arrangements  without 
further  regulatory  action.  In  many 
respects,  this  application  is  similar  to 
other  blanket  imports  the  ERA  has 
recently  approved. 

Public  comment  on  this  application  is 
encouraged  by  this  notice.  Intervention 
requirements  will  be  liberally  applied 
and  the  views  expressed  by  interested 
parties  will  be  given  careful  and 
thorough  consideration  in  evaluating 
Westcoast's  application.  The  decision 
on  this  application  will  be  made 
consistent  with  the  Secretary  of 
Energy's  gas  import  policy  guidelines, 
under  which  the  competitiveness  of  an 
import  arrangement  in  the  markets 
served  is  the  primary  consideration  in 
determining  whether  it  is  in  the  public 
interest  (49  FR  6684,  February  22, 1984). 
The  objective  of  this  policy,  with  its 
strong  emphasis  on  competitive 
arrangements  and  contract  flexibility,  is 
to  free  commercial  parties  from  undue 
government  interference  in  determining 
contract  terms  and  reflects  the 
importance  of  buyer-seller  negotiation. 
Parties  that  may  oppose  this  application 
should  comment  in  their  responses  on 
the  issue  of  competitiveness  as  set  forth 
in  the  policy  guidelines.  The  applicant 
has  asserted  that  this  import 
arrangement  is  competitive.  Parties 
opposing  the  arrangement  bear  the 
burden  of  overcoming  this  assertion. 

Other  Information 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene, 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  procedural 
action  to  be  taken  on  the  application. 
All  protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  must  meet  the  requirements 
that  are  specified  by  the  regulations  in 
10  CFR  Parts  590.  They  should  be  filed 
with  the  Natural  Gas  Division,  Office  of 
Fuels  Programs,  Economic  Regulatory 
Administration,  Room  GA-033-B,  RG- 
23,  Forrestal  Building,  1000 
Independence  Avenue  SW., 
Washington,  DC.  20585.  They  must  be 


filed  no  later  than  4:30  p.m.,  September 
6, 1985. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  the  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  a 
trial-type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  on 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts.  If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.316. 

A  copy  of  Westcoast's  application  is 
available  for  inspection  and  copying  in 
the  Natural  Gas  Division  Docket  Room. 
GA-033-B.  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington,  D.C.,  on  July  31, 
1985. 

James  W.  Workman, 

Director,  Office  of  Fuels  Programs,  Economic 

Regulatory  Administration. 

[FR  Doc.  85-18695  Filed  8-6-85;  8:45  am] 
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Energy  Information  Administration 

Petroleum  Product  Sales  Identification 
Survey;  Proposed  Form  EIA-863 

agency:  Energy  Infoi^nation 
Administration.  Department  of  Energy. 

action:  Request  for  comment  on 
proposed  Form  EIA-863.  "Petroleum 
Product  Sales  Identification  Survey." 
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summary:  The  Energy  Information 
Administration  (EI A)  of  the  Department 
of  Energy  (DOE)  is  proposing  Form  EIA- 
863  (formerly  EIA-764)  to  update  the 
statistical  frame  used  to  select  samples 
for  surveys.  The  form  will  collect  sales 
data  from  distillate  fuel  oil  and  residual 
fuel  oil  dealers  and  motor  gasoline 
resellers  in  the  United  States. 

Form  EIA-863  will  enable  to  EIA  to 
identify  new  companies  as  well  as 
companies  that  have  gone  out  of 
business  in  the  marketplace.  Information 
for  efficient  sample  designs  and  burden 
reduction  will  be  collected  on  Form 
EIA-863. 

DATES:  Written  comments  must  be 
received  by  EIA  within  30  days  of 
publication  of  this  notice. 
ADDRESS:  Written  comments  should  be 
sent  to  Paula  Weir,  Petroleum  Maricethig 
Division,  Energy  Information 
Administration.  Department  of  Energy, 
EI-431,  Room  2G-056, 1000 
Independence  Avenue.  SW, 
Washington.  D.C.  20565. 

FOR  FURTHER  INFORMATION:  To  obtain 
further  information  or  copies  of  the 
proposed  Form  EIA-863.  contact  (202) 
252-1282. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

il.  Request  for  Comments 

I.  Background 

In  order  to  fulfill  its  responsibilities 
under  the  Federal  Energy 
Administration  Act  of  1974  (Pub.  L  93- 
275).  the  EIA  is  required  to  publish,  and 
otherwise  make  available  to  the  public, 
high  quality  statistical  data  that  reflects 
national  petroleum  sales  activity  as     • 
accurately  as  possible.  To  meet  this 
obligation,  as  well  as  internal  DOE 
requirements  that  are  dependent  on 
accurate  data,  the  EIA  has  developed 
statistical  surveys  that  encompass  each 
petroleum  product  sales  activity  in  the 
U.S.  Each  survey  is  linked  to  a  frame 
which  identifies  all  relevant  know 
petroleum  product  sellers. 

Because  the  petroleum  industry  is  a 
very  dynamic  economic  sector,  new 
firms  are  continually  emerging  as  old 
firms  are  discontinuing  operations. 
Consequently,  a  constant  effort  is 
necessary  to  maintain  survey  frames 
that  can  provide  a  basis  for  high  quality 
national  level  statistics. 

Information  obtained  from 
respondents  to  Form  EIA-863  will  be 
used  to  determine  whether  the 
respective  EIA-863  respondents  are  in 
scope  for  petroleum  marketing  surveys 
and  to  create  the  frame  for  sampling 
purposes. 

The  Form  EIA-863.  "Petroleum 
Product  Sales  Identification  Survey"  is 


designed  to  collect  1985  sales  data  from 
fuel  oil  dealers  and  motor  gasoline 
resellers  in  the  United  States.  It  is  an 
important  tool  to  be  used  to  assure 
completeness  and  accuracy  of  EIA 
monthly  and  annual  surveys. 

The  data  obtained  from  Form  EIA-863 
will  be  used  to  construct  an  updated 
sampling  frame  for  surveys  published  in 
the  Petroleum  Marketing  Monthly  and 
for  other  petroleum  marketing  sample 
surveys.  The  survey,  which  will  be  sent 
to  approximately  45,000  respondents, 
will  be  conducted  in  1986  to  collect  1985 
annual  data.  In  particular,  retail  and 
wholesale  sales  volumes  of  No.2 
distillate  fuel  oil,  residual  fuel  oil.  and 
motor  gasoline  will  be  collected  by 
State. 

The  EIA-821.  "Annual  Fuel  Oil  and 
Kerosene  Sales  Report,"  will  be 
modified  pending  the  Office  of 
Management  and  Budget  approval,  to 
include  questions  on  motor  gasoline 
sales  so  that  reporters  to  the  1965  EIA- 
821  will  not  have  to  file  the  EIA-863. 
These  efforts  will  allow  a  more  efficient 
use  of  stratified  sampling  of  companies 
yielding  a  reduction.in  overall 
respondent  burden. 

Request  for  Comments 

EIA  invites  the  public  to  comment  on 
the  new  form  within  30  days  of  the 
publication  of  this  notice.  A  copy  of 
Form  ELA-863  is  reproduced  following 
this  notice.  The  following  general 
guidelines  are  provided  to  assist  in  the 
preparation  of  responses. 

(As  a  potential  respondent): 

a.  Are  the  instructions  and  definitions 
clear  and  sufficient? 

b.  Can  the  data  be  submitted  using  the 
definitions  included  in  the  instructions? 

,   c.  Can  the  data  be  submitted  within  45 
days  of  receipts,  i.e..  the  response  time 
specified  in  the  instructions? 

d.  How  many  hours,  including  time  for 
preparation  and  administrative  review 
will  your  firm  require  to  complete  and 
submit  a  form? 

3.  What  is  the  estimated  cost  of 
completing  this  form,  including  the 
direct  and  indirect  costs  associated  with 
the  data  collection?  Direct  costs  should 
include  all  costs,  such  as  administrative 
costs,  directly  attributable  to  providing 
this  information. 

f.  How  can  the  form  be  improved? 

g.  Do  you  know  of  other  Federal. 
State,  or  local  agencies  that  collect 
similar  data?  If  you  do.  specify  the 
agency  and  the  means  of  collection. 

h.  Would  your  company  collect  and 
organize  the  data  required  in  the 
proposed  form  if  the  form  were  not 
required? 

Comments  submitted  in  response  to 
this  notice  will  be  included  in  the 


request  for  Office  of  Managment  and 
Budget  approval  of  this  data  collection 
and  will  become  a  matter  of  public 
record. 

Issued  in  Washington.  DXL  July  2&.19e&. 
YvoDM  M.  BMup. 

Director,  Off  ice  of  Statistical  Standarda. 
Energy  Infonrtation  Adntinistratioru 

General  infonnatiofi 

(Form  ElA-aB3) 

I.  Purpoee 

Form  ELA-863  is  designed  to  obtain 
information  on  the  size.  type,  and 
geographic  location  of  fuel  oil  related 
business  concerns. 

n.  Who  Must  Submit 

Every  firm  that  receives  a  form  must 
complete  it  and  submit  it  to  the 
Department  of  Energy  (DOE). 

m.  When  to  Submit 

Submit  this  form  by  March  15. 19M. 

IV.  Where  to  Suboitt 

Send  the  completed  form  to:  Energy 
Information  Administration,  El-431. 
Mail  Station:  BF-118  (Forrestal).  US. 
Department  of  Energy.  Washington.  D.C 
20585. 

If  you  have  any  question  conceming 
this  form,  call  800  (999-9999). 

V.  SaoctioiM 

The  timely  submission  of  Form  EIA- 
863  by  a  firm  is  mandatory  under  section 
13(b)  of  the  Federal  Energy 
Administration  (FEA)  Act  of  1974.  Pub. 
L  93-275.  Late  filing,  failure  to  file, 
failure  to  keep  records,  or  failure 
otherwise  to  comply  with  these 
instructions  may  result  in  criminal  fines, 
civil  penalties,  and  other  sanctions  as 
provided  by  Section  13(i)  of  the  FEA 
Act. 

VI.  Provision  for  Confidentiality  of 
Information 

Information  on  this  form  is  collected 
for  statistical  purposes  and  will  not  be 
published  by  the  DOE  in  individually 
identifiable  form.  However,  upon  receipt 
of  a  request  for  individually  identifiable 
information,  the  DOE  will  follow  the 
procedures  listed  below: 

1.  The  information  contained  on  this 
form  will  be  kept  confidential  to  the 
extent  that  it  satisfies  the  criteria  set 
forth  in  the  Freedom  of  Information  Act 
(FOIA)  exemption  for  trade  secrets  and 
confidential  commercial  information 
and  DOE  regulations  implementing  the 
FOIA,  and  is  prohibited  from  pubHc 
release  by  the  Trade  Secrets  Act.  18 
U.S.C.  1905.  Upon  receipt  of  a  request  of 
disclosure  of  this  information  under  the 
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FOIA.  the  DOE  shall  in  accordance  with 
'he  procedures  and  criteria  provided  in 
10  CFR  1004.11  make  a  Hnal 
determination  whether  this  information 
is  exempt  from  disclosure.  To  assist  us 
in  the  determination,  respondents 
should  demonstrate  to  the  DOE  that 
their  information  constitutes  trade 
secrets  or  commercial  or  rinancial 
information  whose  release  would  be 
hikely  to  cause  substantial  harm  to  their 
company's  competitive  position.  A  letter 
accompanying  the  submission  that 
explains  (on  an  element-by-element 
basis,  if  possible]  the  reasons  why  the 
information  would  be  likely  to  cause 
respondent  substantial  competitive 
harm  if  released  to  the  public  would  aid 
in  this  determination. 

2.  Requests  from  other  Federal 
agencies  for  information  from  this  form 
shall  be  evaluated  in  accordance  with 
DOE  Policy  on  the  Disclosure  of 
Individually  Identifiable  Energy 
Information  in  the  Possession  of  the  EIA 
[45  FR  59812  (1980)].  Respondents  should 
be  aware  that  the  information  is  also 
subject  to  release  to  State  agencies  for 
limited  purposes  and  when  the  State  can 
assure  protection  of  the  information 
from  any  further  release. 

3.  Except  as  otherwise  provided  by 
law,  the  information  will  also  be  made 
available  in  response  to  an  order  of  a 
Court  of  competent  jurisdiction,  or  upon 
written  request,  to  the  Congress,  any 
Committee  of  Congress,  the  General 
Accounting  Office  or  other 
congressional  agencies  authorized  by 
law  to  receive  such  information. 


General  Instructions 

I.  Enter  your  company  name  and 
identification  number  on  the  top  of  each 
page.  Your  identification  number  can  be 
found  on  the  upper  left  comer  of  the 
mailing  label  on  page  1  of  the  form. 

II.  If  you  received  more  than  one  copy 
of  Form  EIA-863,  write  "duplicate" 
across  Page  1  of  the  duplicate  form  and 
the  identification  number  from  the 
original  form  you  completed. 

III.  Report  the  entire  firm's  sales  of 
No.  2  distillate  and  residual  fuel  oils  and 
motor  gasoline.  This  includes  sales 
made  by  the  parent,  divisions,  branches, 
partnerships  and  subsidiaries. 

Definitions 

1.  Commissioned  Agent — An  agent 
who  wholesales  or  retails  a  refined 
petroleum  product  under  a  commission 
arrangment.  The  agent  does  not  take 
title  to  the  product  or  establish  the 
selling  price,  but  receives  a  percentage 
of  fixed  fee  for  serving  as  an  agent. 

2.  End-User — A  firm  or  individual 
which  purchases  products  for  its  own 
consumption  and  not  for  resale  (i.e.,  an 
ultimate  consumer). 

3.  Firm — Any  association,  company, 
corporation,  estate,  individual,  joint- 
venture,  partnership,  or  sole 
proprietorship  or  any  other  entity, 
however  organized,  including  charitable 
or  educational  institutions,  and  the 
Federal  Government  including 
operations,  departments,  Federal 
agencies,  and  other  instrumentalities, 
and  State  and  local  Governments. 


4.  Motor  Gasoline — A  mixture  of 
volatile  hydrocarbons,  suitable  for  the 
operation  of  an  internal  combustion 
engine.  Includes  all  grades  of  motor 
gasoline  and  gasohol. 

5.  No.  2  Distillate— K  petroleum 
distillate  which  meets  the  specifications 
for  No.  2  fuel  oil  as  defined  in  ASTM 
D396  and/or  the  specifications  for  No.  2 
diesel  fuel  as  defined  in  ASTM  D975. 

6.  Non-End-User — An  individual  or 
firm  which  purchases  product  for  resale 
purpose  and  not  for  consumption  (i.e., 
reseller). 

7.  Parent— A  firm  that  directly  or 
indirectly  controls  another  entity. 

8.  Residential  End-User— Those 
customers  who  purchase  fuel  oil  for  the 
specific  puropse  of  heating  their  homes. 

9.  Residual  Fuel  Oil— Fuel  oil  grade 
No.  5  or  No.  6  including  heavy  diesel. 
Navy  Special,  and  Bunker  C  oils 
normally  used  for  generating  hear  and/ 
or  power. 

10.  Sale— The  transfer  of  title  from  the 
seller  to  a  buyer  for  a  price.  Excludes 
intrafirm  transfers,  product  consumed 
directly  by  the  reporting  firm,  or  sales  of 
bonded  fuel.  Also  excludes  products 
delivered/loaned  through  exchange 
agreements  except  where  the  amount 
transferred  exceeds  the  amount  received 
and  is  in  fact  invoiced  as  a  sale  during 
the  year. 

11.  Subsidiary — Entities  directly  or 
indirectly  controlled  by  a  parent. 

BtUJNO  COOe  64SO-01-M 


Federal  Register  /  Vol.  50,  No.  152  /  Wednesday,  August  7. 1985  /  Notices 


31909 


U.S.  DCPAMTMENT  or  INIMCV 

tnargy  Intor^wtion  Admlniitrdien 

EIA-863  PETROLEUM  PRODUCT  SALES  IDENTIFICATION  SURVEY 


Form  Appi 
0MB  No 


Thii  rtport  is  mandatory  under  tht  authority  of  P.L.  93-275.  the  Federal  Energy  Administration  Act  o<  1974 
Late  filing,  failure  to  keep  records,  or  failure  otherwise  to  comply  with  these  instructions  may  result  in  criminal 
fines,  civil  penalties,  and  other  sanctions  as  provided  by  law  See  instructions  for  provisions  cor>cerning  confiden- 
tiality of  data 


PARTI     IDENTIFICATION  DATA 


Complete  itemt  1  thru  8  FDR  OORRECTIONS  to 

label  only. 


I.Namc 


2.  Name  of  Contact  Person 


3.  l>ontact  t  leifpnprx  Nuwbf 

'fTTi.  rrn-rrm 


S.  Strtet 


6.  City 


7.  State 


8.  Zip  Code 


9.  Which  of  the  follo«Mng  t>est  describes  this  firm  now? 


10. Effective  Date 


(a)    O  In  ooeration    sales 

include  petroleum 
,  proaucts. . . 

(b)  LISold  or 
Ql  Leased  or 
|~|  Merged  with  another 


Skip  to  end  complete 
Pent  II  end  III 

Complete  items  10  tO  18 
and  Pens  II  end  III  for 
that  portion  of  1 985- 
in  which  the 
firm  wBi  active  under 
your  ownenhip 

(c)  D  Permanently  ceased  operation.  .  Complete  item  ]Othen 

tkip  to  end  complete 
Pent  llendlllforthet 
portion  oM  985 

in  which  the  firm 
was  active  under  your 
ownership 

(d)  D  Subsidiary  of  another Complete  items  10  tO 

1 8.  and  Part  II 

(e)  |~|   Ccnmissioned  Agent.. Complete  itans  11-18 
_  and  Part  II 

(f)  |_|  Not  in  petroleuD        Skip  to  and  ccnplete 

business Part  II 


Mo  Day        Yr 


1 1 .  Name  of  Coropany  Sold  to  (Leased  to/Merged 
Subsidiary  of  /Agent  For) 


2 .  Name  of  Contact  Person 


1 3 .Contact's  Telephone  Number 


■rmin-n-i  ii  i  i 


4.P.0  Box'RFD 


TTTsT 


reet 


le.City 


17.  State 
_l 


18.  Zip  Code 


PART  II.   CERTIFICATION 


I  certify  that  the  information  provided  herein  and  appended  hereto  is  true  and  accurate  to  the  best  of  my  krtowledge. 


19.  Name 


20.  Title 

% 


21 .  Signatxire 


22.  Date  of  Signing 


Title  18  use  1001  makes  it  a  criminal  offense  for  any  person  knowingly  and  vallingly  to 
EIA-863  make  to  any  Agency  or  Department  of  the  United  States  any  fcilse,  fictitious  of  fraudulent 
((jp/85)  statanents  as  to  any  matter  within  its  jurisdiction. 
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N«n««»r 


Firm 


»ABT  III 


ID  Mumb*r 


Mf ftr«nc»  V»»r 
1985 


SK*(t 


23.. Did  this  fira  sell  Distillate  «nd/or  Residual  fuel  oil  and/or  Motor  Gasoli-je 
during  1985?  (1)   L|  Yes...  Answer  24  (2)   Q  No...  Skip  to  25       ' 


'^''  ^JS^f^ni^L^;^'^^'^^^  "^^^  ^^^^  ^"  "'5  ^°^  ^^  =^^  i"  actual  gallons     " 
t^^C^  f^  ^         °f  divisions,  branches,  partnerships,  or  subsidiaries       RennS  ^  2lo 

cajtxit;  year  oi  laas.     Sales  to  non  end-asers  includs  all  =iil*»Q  <-r»  <-Kr«.«=>  * 

proGucts.     If  you  have  sales  xn  more  than  four  states,  use  cooies  of  P;*r<-  ttt  l!!i 
attach  to  this  page.     S«  Page  3  for  a  list  of  states 'aS^tSrlb^r^Sti^."" 


Ltne 
Mo 


Riel  Typ*  and  Um 


State  of  Sales  (enter  Scate  Abbreviation) 


(1) 


(2) 


(3) 


ffepon  in  Aciu»l  CsHons 


jAi 


NO.    2  DISTILLATE  SALES  TO: 


b. 


Residential  End-users 


Hon  Residential  End-users 


d. 


Non  End-users   (Itesellers) 
Ibtal  No.  2  Distillate  (a^>+c) 


RESIDUAL  FUEL  OIL    (NO.    5  AND  NO.    6 
FUEL  OIL)    SAI£S  TO: 


J    End-us« 


•users 


^;  j    >bn  End-users   (Resellers) 
"Tbtol  Residual   {e*-f) 


M2T0R  GASOJNE  SALES  TO: 

~T 

h.   I    End-users 

3.  Tbtal  Motor  Gasoline  (h+i) 


Non  End-users  (Itesellers) 


25.  Does  this  fina  sell  any  of  these  petrolem  products?  Qieck  boxes  for  all  that  you  sell. 
Cl  Kerosene     1^1  No.  1  DistilUte   |"|  Cnide  Oil 
III  Propane      Q   Other  LPG 


_  EIA-863(jp/e5) 

BB-LMO  CODE  MS»«i-H 


t 
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S1911 


List  of  SUndard  SUta  Abbi«viatioas 

Missouri 
Montana 
Nebraska 
Nevada 

New  Hampshire 
New  lersey 
New  Mexico 
New  York 
North  Carolina 
North  Dakota 
Ohio 

Oklahoma 
Oregon 
Pennsylvania 
Rhode  Island 
South  Carolina 
South  Dakota 
Tennessee 
Texas 
Utah 
Vermont 
Virginia 
Washington 
Wisconsin 
West  Virginia 
Wyoming 

(FR  Doc.  85-18478  Filed  8-&-85;  8:45  am] 

BIUJNG  CODE  MM-OI-M 


Office  of  Hearings  and  Appeals 

Issuance  of  a  Proposed  Decisions  and 
Order;  Period  of  June  10  Througfi  June 
28,  1985 

During  the  period  of  June  10  through 
June  28, 1985,  the  proposed  decision  and 
order  summarized  below  was  issued  by 
the  Offlce  of  Hearings  and  Appeals  of 
the  Department  of  Energy  with  regard  to 
an  application  for  exception. 

Under  the  procedural  regulations  that 
apply  to  exception  proceedings  (10  CFR 
Part  205,  Subpart  D).  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 


AL    Alabama 

MO 

AK    Aiaska 

MT 

AZ    Arizona 

NE 

AR    Arkansas 

NV 

CA    California 

NH 

CO    Colorado 

N| 

CT    Connecticul 

NM 

DE    Delaware 

NY 

DC    District  of 

NC 

Columbia 

ND 

FL    Florida 

OH 

GA    Georgia 

OK 

HI    Hawaii 

OR 

ID    Idaho 

PA 

IL    Illinois 

Rl 

IN    Indiana 

SC 

lA    Iowa 

SO 

KS    Kansas 

TN 

KY    Kentucky 

TX 

LA     Louisiana 

UT 

ME    Maine 

VT 

MD    Maryland 

VA 

MA    Massachusetts 

WA 

MI    Michigan 

WI 

MN     Minnesota 

WV 

MS    Mississippi 

WY 

proposed  decision  and  order  in  final 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  persons 
receives  actual  notice,  whichever  occurs 
first. 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  will 
be  deemed  to  consent  to  the  issurance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

Copies  of  the  full  text  of  this  proposed 
decision  and  order  are  available  in  the 
Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals.  Room  lE-234. 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington,  D.C.  20585. 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays. 
July  25. 1985. 
George  B.  Breznay, 
Director  Office  of  Hearing  and  Appeals. 

Wakeland  Oil  Company.  Owosso.  Michigan. 
HEE-0115.  Reporting  Requirements 
Wakeland  Oil  Company  filed  an 


Application  for  Exception  from  tt»e  provisioos 
thai  require  it  to  file  Form  E1A-7B2B  with  the 
Energy  information  Administration.  The 
exception  request  if  granted,  would  penail 
Wakeland  Oit  Company  to  t>e  relieved  of  tlt^ 
requirements  that  it  file  Form  E1A-7S2&  On 
June  24. 1965.  the  Department  of  Energy 
issued  a  Proposed  Decision  and  Order  wtiidi 
determined  that  the  exception  request  be 
granted  in  part  to  allow  the  firm  to  file  a 
modified  version  of  Form  E1A-782B. 

[FR  Doc.  85-18696  Filed  S-6-8S:  8:45  am] 


CasM  Fied;  Weak  Of  June  2t  ThroM^ 
Julys,  1985 

During  the  Week  of  June  28  through 
July  5, 1985,  the  appeals  and 
applications  for  other  relief  listed  in  the 
Appendix  to  this  Notice  were  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy. 

Under  E)OE  procedural  regulations.  10 
CFR  Part  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  ptirposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieve**  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals.  Department  of 
Energy,  Washmgton,  D.C  20585. 
July  25. 1985. 
George  B.  Breznay, 
Director.  Office  of  Hearings  and  Appeals. 


UST  OF  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Weak  o(  June  26  through  Jtriy  S.  1965] 


Data 


July  1.  ises 


Julys.  1985.. 


Do. 


Name  and  location  of  appbcanl 


Manm  M.  Young  A  Associates.  Cinomnali.  ONo.. 


Petro-Lewis/Enterpfisa  Pnxlucts  Company.  Houston.  Texas.. 


WhUaksr  Oil  Company.  Atlanta.  Georgia.. 


Case  No 


HFA-0300 


RR63-I 


HER-0107 


Type  ot  submisaKiri 


Appeal  of  an  mfomation  request  daraai  V  granlsd  T>w  Jm  12.  « 
ol  Inlormabon  Request  Denu<  issued  t>y  the  Oak  Rage 
urauM  be  resonded  and  Maftm  M   Young  A  AssociMBS  muta  racoNC 
Ol  lees  regartkng  Ns  request  tar  raoords  lulaHiy  to 
Production  Center  in  Femak)  Oho. 

Request  tor  modification 'rescissior.  N  gnnted  The  Apr*  a  1985 
Ortler  issued  to  Enterprise  Products  Company  (Case  Na  RF63-1) 
iikxWisil  rsgarding  ffie  fvm's  n  i|iti'  sliuii  tor  rsfund  SMbniMsd  in  i 
l.eiiHS  reluiv)  proceeding 

Request  lor  modrfication  resassnn  If  granted:  Tlw  Fet)ruary  22.  I9as 
and  Order  (Case  No  HK-0029)  issued  to  VWnMiar  Oil  Co«ipw 


OperaMm  Omat 


.  DadSDn 

•KMM  be 


Refund  Appi^ications  Received 

(Week  ol  June  28  to  July  5.  1985] 


Date 
received 


Name  of  lelund  proceering^ 
name  of  reiund  applicant 


Case  No 


07/01/85     National  Helium/Rnode  Island  . 

07/01/85    Ammoil/Tn-State  Proparw 

07/01/85  )  Amnoil/Kummenektt  Servica.. 
07/01/85  I  Aminori/McCoys  L  P  Gas 


PCI3-209 
RF136-16 
HF139-17 
RFI38-18 


Refund  Applications  Received— Continued 

(Week  of  June  28  to  July  5.  1985] 


Date 
receivad 


07/01/85 
07/01/85 
07/02/85 


Name  <jl  reiund  proceedffig/ 
name  d  relund  applicant 


Aminotl/LyaH  Electnc.  Inc 

AfTiinoil  /Warren  Petroleum  Co 

Aikansas        Lowsiana/Arkansas 
Oklahoma 


Case  No. 


RFl39-t» 
RF1 39-20 
RF154-3 


Refund  Applications  Received— Continued 

(Week  of  June  28  to  Ji«y  S.  ISaSI 


Date 
received 


07/02/85 


07/02/85 


Name  of  refund  prooeeiftrig/ 
iwms  of  lelinl  I     ' 


Case  Ma 


C  C  Oilon/Bennatt  HiOs  AutoiMO- 

Ikre 
Fostsr/Veitiick  Coip 


07/01/85  I  An«no4/L«id  O'LakM- 


>-  Irfh 
_Jhfm 

J»»F!3 


RF«46-2 
3»-» 


I 
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Refund  Applications  Received— Continued 

(WMk  (X  Jiaw  26  to  July  5.  1985] 


OMt 

Nanwol  refund  proceedng/ 

CaMNa 

mmmi 

nam«o«  raluid  ippkcwit 

07/02/85 

7 
HF168-3 

07/03/85 

RF139-24 

07/03/85 

AinnoH/O  A  C  LP  Gas  Conipany  . 

RF139-23 

07/03/85 

CO.    CMon/UatMr    Swvk*    S<»- 
kon*. 
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Western  Area  Power  Administration 

Proposed  Allocations  for  the  3.125 
Percent  (50  MW)  of  Transfer  CapatHlity 
on  ttie  Califomia-Oregon  Transmission 
Project  Among  Non-Federal  Public 
Entitles 

agency:  Department  of  Energy,  Western 
Area  Power  Administration,  Sacramento 
Area  Office. 

action:  Announcement  of  Final 
Applicant  Eligibility  Criteria  and  Final 
Terms  and  Conditions  that  will  apply  to 
the  entities  receiving  an  allocation. 
Announcement  of  proposed  allocations 
for  the  3.125  percent  (50  MW)  of  transfer 
capability  on  the  Califomia-Oregon 
Transmission  Project  among  non- 
Federal  public  entities. 

summary:  On  June  3. 1985,  the  proposed 

Applicant  Eligibility  Criteria.  Terms  and 
Conditions,  and  procedures  governing 
the  allocation  of  the  3.125  percent  of 
transfer  capability  were  announced  (50 
FR  23356).  The  June  3  Federal  Register 
also  was  an  announcement  of  a  call  for 
applications  for  allotments  from  the 
3.125  percent  of  transfer  capability.  A 
public  comment  foruim  on  these  subjects 
was  held  on  June  18  and  written 
comments  were  due  by  July  3. 
Applications  for  an  allocation  were  also 
due  by  July  3. 

Based  upon  the  comments  received, 
the  Western  Area  Power  Administration 
(Western),  has  revised  certain  of  the 
Terms  and  Conditions.  The  Applicant 
Eligibility  Criteria  have  not  been 
revised.  In  Term  and  Condition  2,  the 
word  "lay-ofF"  (by  an  allottee  of  its 
transfer  capability)  is  changed  to 
"assign."  Term  and  Condition  3,  which 
proposed  a  3-month  deadline  for  each 
allottee  to  enter  into  applicable 
agreement(s),  is  being  amended  to  allow 


an  extension  of  the  deadline,  at  the  sole 
discretion  of  Western,  for  so  long  as 
conditions  beyond  the  control  of  the 
allottee  prevent  the  allottee  from 
entering  into  applicable  agreements. 
Term  and  Cnndition  4,  which  addresses 
revocation  cf  an  allocation  in  the  event 
that  an  allottee  does  not  meet  Term  and 
Condition  3,  is  being  amendment  to 
provide  for  reallocation  of  such  returned 
allocation  to  the  remaining  allottees  on 
a  pro  rata  basis.  Term  and  Condition  5, 
which  addresses  reversion  of  an 
allocation  to  the  Project  Participants,  is 
amendment  to  conform  with  the  revised 
Term  and  Condition  4. 

DATES:  The  following  schedule  shall 
apply  to  the  remainder  of  the  process. 
Public  Comment  Forum  on  Proposed 

Allocations,  5321  Date  Avenue, 

Sacramento,  CA,  August  21, 1985, 10 

a.m..  Holiday  Inn-Holidome. 
Written  comments  due  no  later  than  4:30 

p.m.  in  the  Area  Manager's  Office. 

Due  30  days  after  the  announcement 

of  the  Proposed  Allocations. 
Announcement  of  Final  Allocations.  On 

or  about  September  30, 1985. 
ADDRESS:  For  further  information 
contact:  Mr.  David  G.  Coleman.  Area 
Manager.  Sacramento  Area  Office, 
Western  Area  Power  Administration, 
U.S.  Department  of  Energy,  1825  Bell 
Street,  Sacramento,  California  95825, 
telephone  (916)  978-4421. 

Final  criteria/terms  and  conditions: 
The  following  define  the  Applicant 
Eligibility  Criteria  and  the  Terms  and 
Conditions  applicable  to  allocations  of 
the  3.125  percent  of  the  transfer 
capability  of  the  Califomia-Oregon 
Transmission  Project  (Project).  Western 
reserves  the  right  to  promulgate  further 
criteria  and  terms  and  conditions  as 
necessary  to  interpret  or  implement  any 
criterion  or  term  and  condition  set  forth 
below. 

I.  Final  Applicant  Eligibility  Criteria: 
Western  will  allocate  the  3.125  percent 
of  transfer  capability  in  accordance  with 
the  following  criteria: 

1.  The  applicant  must  be  a  non- 
Federal  public  entity  and  must  qualify 
under  reclamation  law  (particularly 
section  9(c)  of  the  Reclamation  Project 
Act  of  1939  (43  U.S.C.  485h(c))  as  a 
preference  entity. 

2.  The  applicant  must  not  be  a 
Participant,  signatory,  or  represented  by 
the  Participants  in  the  Memorandum  of 
Understanding  (MOU). 

3.  The  applicant  must  have  filed  a 
Statement  of  Interest  pursuant  to  the 
Federal  Register  notice  of  August  6, 
1984,  and  submitted  written  and/or  oral 
comments  pursuant  to  the  Federal 
Register  notice  of  January  3, 1985. 


4.  Applicants  must,  be  the  inservice 
date  of  the  Project,  be  either  (a)  an 
irrigation  or  water  district  or  a  group  of 
such  districts  with  pumping  load  for 
agricultural,  municipal,  or  industrial 
purposes:  or  (b)  a  utility  which  owns 
and  operates  its  electric  system. 

5.  Preference  will  be  given  to 
applicants  in  the  marketing  area  of  the 
Sacramento  Area  Office  of  the  Western 
Area  Power  Administration. 

6.  Entities  similarly  organized  (e.g., 
irrigation  and  water  districts)  may  form 
a  Joint  Powers  Agency  or  similar 
organization  (referred  herein  as  a  JPA) 
which  will  collectively  represent  its 
members  in  all  matters  necessary  to 
obtain  power  service.  The  JPA  must  be 
authorized  to  enter  into  all  participation 
and  other  agreements  related  to  the 
Project. 

a.  The  JPA  must  be  formally  organized 
and  viable  within  3  months  after  the 
final  allocations. 

b.  Western  will  accept  applications 
from  JPAs  or  proposed  JPAs.  Each 
member  of  the  JPA  or  proposed  JPA 
must  meet  all  of  the  applicant  eligibility 
criteria. 

c.  An  allocation  will  be  made  to  the 
JPA,  not  to  the  individual  members. 

d.  Membership  in  the  JPA  shall  be 
available  on  fair  and  reasonable 
conditions  to  any  entity  which  meets  all 
of  the  applicant  eligibility  criteria  and  is 
organized  similarly  to  the  members  of 
the  JPA. 

II.  Final  Terms  and  Conditions:  The 
following  terms  and  conditions  shall 
apply  to  the  entity  receiving  an 
allocation. 

1.  Allocations  of  transfer  capability 
will  be  made  in  increments  of  no  less 
than  0.0625  percent,  or  one  (1)  MW. 

2.  Allottees  may  use  the  transfer 
capability  to  serve  their  own  loads  (or 
their  member  loads)  but  not  the  loads  of 
other  entities,  provided  that,  the  allottee 
may  assign  its  project  transfer  capability 
as  may  be  provided  in  the  participation 
agreement(s)  for  the  project,  so  long  as 
the  allottee  retains  net  economic 
benefits  proportionally  equivalent  to  its 
allocation. 

3.  Within  3  months  after  the  final 
allocations,  each  allottee  must  have 
entered  into  the  applicable 
agreement(s),  paid  all  upfront  costs,  and 
conclusively  demonstrated  its 
willingness  and  ability  to  pay  its  share 
of  the  construction  costs  and  annual 
expenses  of  the  Project,  unless 
otherwise  agreed  between  the 
successful  allottee(s)  and  the 
Participant(s).  The  3-month  deadline 
may  be  extended  for  so  long  as 
conditions  beyond  the  control  of  the 
allottee  prevent  the  allottee  from 
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entering  into  the  applicable  agreements. 
The  decision  to  grant  any  extension 
shall  be  at  the  sole  discretion  of 
Western,  but  no  extension  shall  extend 
beyond  the  date  the  Participants  decide 
whether  or  not  to  construct  the  Project. 

4.  In  the  event  that  the  allottee  does 
not  meet  Term  and  Condition  Number  3 
above,  its  allocation  will  be  revoked  and 
placed  in  the  allocation  pool  to  be  made 
available  for  reallocation  on  a  pro  rata 
basis  to  the  remaining  allottees.  If  none 
of  the  remaining  allottees  subscribe  to  a 
remaining  percentage,  then  Term  and 
Condition  5  applies. 

5.  In  the  event  that  all  of  the  3.125 
percent  of  transfer  capability  is  not 
allocated  or  reallocated,  such  portion 
shall  revert  to  the  Project  Participants, 
except  Western,  on  a  pro  rata  basis. 

Section-by-Section  Analysis:  The 
rationale  for  the  additional  language  to 
Terms  and  Conditions  2.  3,  4.  and  5  is 
given  below.  Except  for  the  additional 
language,  no  changes  or  significant 
deletions  were  made  to  the  proposed 
Applicant  Eligibility  Criteria  or  to  the 
proposed  Terms  and  Conditions.  Thus, 
the  rationale  presented  in  the  June  3. 
1985  Federal  Register  (50  FR  23357),  is 
adopted  by  reference.  Additionally. 
Western  bases  the  rationale  for  its 
Terms  and  Conditions  on  its  responses 
to  comments  which  are  found  below  in 
this  Federal  Register. 

Terms  and  Conditions 

2.  In  response  to  comments,  the  word 
"lay-ofF*  has  been  changed  to  "assign" 
for  reasons  of  clarity  and  technical 
accuracy. 

3.  In  response  to  comments.  Western 
has  provided  an  extension  of  the  3- 
month  deadline  for  the  new  allottees  to 
execute  the  applicable  agreements  when 
conditions  prevent  an  allottee  from 
entering  into  the  applicable  agreements. 
Western  believes  that  the  provision  for 
an  extension  is  reasonable  so  long  as 
the  Project  is  not  delayed.  In  this  regard, 
the  extension  will  be  granted  only  for  so 
long  as  such  conditions  exist,  and  will 
not  extend  beyond  the  date  the 
Participants  decide  whether  or  not  to 
construct  the  Project.  Western  is 
retaining  the  sole  discretion  to  grant  an 
extension  along  with  the  conditions  for 
such  an  extension  because,  as  the 
agency  administering  these  procedures. 
Western  is  familiar  with  the  facts 
surrounding  the  application  of  each 
allottee. 

4.  Several  comments  recommended 
that  any  unsubscribed  allocation  as  a 
result  of  an  allottee's  failure  to  comply 
with  the  3-month  deadline  of  Term  and 
Condition  3  should  be  distributed  among 
the  other  allottees.  Western  agrees,  and 
since  proposed  allocations  have  been 


made  to  all  eligible  allottees,  a  pro  rata 
distribution  is  equitable.  The  3-month 
deadline  to  execute  the  applicable 
agreements  as  provided  in  Term  and 
Condition  3  would  again  apply. 

5.  This  Term  and  Condition  was 
amended  to  conform  with  the  revised 
Term  and  Condition  4. 

Proposed  allocations:  The  following 
proposed  allocations  are  precentages  of 
total  transfer  capability  of  the  Project 
The  megawatt  values  are  stated  for 
reference  only  and  are  based  on  an 
estimated  transfer  capability  of  1,600 
MW.  The  basis  for  selection  and  the 
determination  of  the  amount  of  an 
allocation  is  presented  in  the  next 
section. 
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Each  of  the  allottees  comply  with 
Applicant  Eligibility  Criteria  1  through  5. 
Criteria  6.  regarding  JPA  formation  and 
authorized  powers,  is  met  by  the 
Southern  San  Joaquin  Valley  Power 
Authority. 

Based  upon  the  applications  received. 
Western  has  applied  the  criteria  and 
exercised  its  judgment  in  making  the 
proposed  allocations.  Western  requests 
comments  on  these  proposed  allocations 
in  accordance  with  the  schedule  set 
forth  in  this  notice. 

Rejected  applicants:  The  following  six 
applicants  were  not  selected. 

1.  The  County  of  Trinity  was  not 
selected  because  it  does  not  meet 
Criterion  4.  The  county  is  not  an 
irrigation  or  water  district,  or  a  utility 
which  ovms  and  operates  its  electric 
system. 

2.  Cawelo  Water  District  filed  both  as 
a  member  of  the  Southern  San  Joaquin 
Valley  Power  Authority  and 
individually,  Western  made  an 
allocation  to  the  Power  Authority  and 
believes  the  Authority  can  best 
represent  its  members  by  pooling  their 
administrative  and  financial  resources. 
For  this  reason,  an  allocation  to  Cawelo 
as  an  individual  applicant  was  not 
made. 

3.  Kern  County  Water  Agency. 
Princeton-Cordora-Glenn  Irrigation 
District,  and  the  Port  of  Oakland  were 
not  selected  because  they  failed  to  file 
statements  of  interest/comments 
pursuant  to  the  August  1984  and  January 


1965  Federal  Register  notices  as 
required  by  Criterion  3. 

4.  The  application  by  the  Ramona 
Municipal  Water  District  was  re)ected 
because  it  was  not  submitted  within  ttie 
30-day  filing  period. 

Responses  to  comments:  All  of  the 
comments  submitted  regarding  the 
Proposed  Applicant  Eligibility  Criteria 
and  Proposed  Terms  and  Conditions 
were  carefully  considered,  along  with 
Tide  III  of  the  Energy  and  Water 
Development  Appropriation  Act  for 
Fiscal  Year  1985  (Pub.  L  96-380).  the 
legislative  history  of  Pub.  L  96-360. 
particulariy  the  Conference  Report 
(Report  98-866.  96th  Congress.  2nd 
Session),  the  Memorandum  of 
Understanding  (MOU)  dated  December 
19, 1984,  for  the  financing,  constroction 
and  operation  of  a  new  alternating 
current  500-kV  transmission  line  firom 
the  Pacific  Northwest  to  California 
(California-Oregon  Transmission  Proiect 
or  COTP),  die  Memorandum  of  Decision 
(MOD)  of  the  Secretary  of  Energy  dated 
February  7. 1965.  and  the  letter  dated 
May  4. 1965.  signed  by  Eric  J.  Fygi. 
Acting  General  Counsel  for  the 
Department  of  Energy  (Fygi  letter)  which 
clarifies  certain  issues  raised  by  soaw  of 
the  original  participants  in  response  to 
the  MOD.  Following  are  the  ma^K 
comments  raised  and  the  responses 
thereto: 

1.  Comment-  Public  utility  districts 
that  provide  electrical  service  to  the 
citizens  of  the  State  of  California  should 
be  given  preferential  treatment  in  the 
allocation.  Another  commenter 
recommended  a  priority  to  applicants 
serving  residential  customers. 

Response:  These  recommendations 
would  adversely  impact  irrigation  and 
water  districts  and  unduly  ^vor  public 
utility  districts.  As  the  Conference 
Report  on  Pub.  L  96-360  directs  the 
Secretary  to  enter  into  negotiations  with 
both  publicly  owned  utilities  and 
irrigation  districts  (and  others),  we 
beheve  that  Congress  did  not  intend 
such  preferential  treatment  for  public 
utility  districts.  It  is  apparent  that 
Congress  intended  for  irrigation 
districts,  which  consume  large  amounts 
of  energy,  to  share  in  the  benefits  of  the 
Project. 

2.  Comment  The  requirement  in  Term 
and  Condition  3  that  an'allotee  must 
"have  conclusively  demonstrated  its 
willingness  and  ability  to  pay  its  share 
of  the  construction  costs  and  annual 
expenses  of  the  Project ..."  is 
ambiguous  because  there  are  no 
guidelines  provided  as  to  how  the 
determination  is  made. 

Response:  We  believe  that  the 
criterion  is  clear.  The  demonstration  of 
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willingness  and  ability  to  pay  its  made 
by:  (a)  Entering  into  the  applicable 
contracts;  (b)  reimbursing  the  existing 
Participants  for  the  portion  of  costs 
incurred  previously  which  would  have 
been  borne  by  the  new  allottee  had  it 
participated  from  the  outset  (these  costs 
are  relatively  small  as  only  some 
preconstruction  costs  have  been 
incurred);  and  (c)  being  ready,  willing, 
and  able  to  enter  into  participation  and 
other  agreements,  as  appropriate,  and 
pay  for  an  appropriate  share  of  the 
construction  and  annual  expenses. 

3.  Comment.  Object  to  Applicant 
Eligibility  Criterion  3,  which  requires  a 
response  to  have  been  made  to  two 
Federal  Register  notices,  as  being 
arbitrary  and  unreasonable  and  not  in 
the  public  interest. 

Response:  Pub.  L  98-360  granted  the 
Secretary  of  Energy  the  authority  and 
discretion  to  participate  in  the 
development  of  the  COT?  and  directed 
the  Secretary  to  negotiate  with  various 
types  of  parties,  including  irrigation 
districts.  Pursuant  to  this  authority,  on 
August  6, 1984.  Western  published  a 
request  for  statements  of  interest  in  the 
Project.  Western  received  responses 
from  65  entities  (including  a  number  of 
irrigation  districts,  water  districts,  water 
agencies,  and  public  utility  districts) 
totaling  over  6,000  MW  of  requested 
transfer  capability,  an  amount  far 
beyond  the  potential  physical  capability 
of  the  Project.  Later,  when  the  original 
Participants  had  negotiated  the  MOU, 
the  Secretary  announced  the  MOU  and 
the  proposed  plan  to  develop  the 
intertie.  Taking  into  account  the 
conmients  received  from  entities 
desiring  to  participate  in  the  Project,  but 
which  were  not  then  parties  to  the 
MOU.  the  Secretary  modified  the  plan  to 
allow  for  the  participation  by  certain 
additional  entities.  As  an  exercise  of 
discretion  in  establishing  criteria  for  the 
allocation  of  transfer  capability,  the 
Secretary's  modification  recognized  only 
those  entities  which  had  filed  a 
statement  of  interest  and  had  responded 
to  the  development  of  the  plan.  It  was 
anticipated,  and  occurred  in  fact,  that 
such  eligible  applicants  would  request 
much  more  transfer  capability  than  was 
available.  Applicant  Eligibility  Criterion 
3  carries  out  the  policy  of  the  Secretary 
as  stated  in  the  MOD  and  the  Fygi  letter. 

The  commenter  also  proposed 
alternatives  to  avoid  the  application  of 
this  criterion.  Those  alternatives  are 
rejected  as  not  being  consistent  with  the 
Secretary's  decision  and  the  criterion. 
The  alternatives  would  allow  or  require 
an  allocation  to  an  entity  which  did  not 
meet  Criterion  3  in  the  event  an  eligible 
applicant  did  not  subscribe  its  allocation 


or  an  eligible  applicant  proposed  to  lay- 
o^or  assign  its  allocation,  or  the 
capacity  of  the  Project  was  upgraded. 

4.  Comment:  Objects  to  the  geographic 
preference  to  applicants  in  the 
marketing  area  of  the  Sacramento  Area 
Office  of  Western  as  improper  and 
unlawful,  and  states  that  Western  has 
no  authority  to  impose  this  criterion. 
Other  commenters  supported  the 
geographic  preference. 

Response:  Since  Western  did  not 
receive  any  timely  applications  from 
allottees  outside  of  the  marketing  area 
of  the  Sacramento  Area  Office,  the  issue 
of  whether  this  criterion  is  improper  is 
moot.  However,  since  Western  is 
nonetheless  retaining  the  criterion  as 
part  of  the  final  criteria,  we  believe  it  is 
appropriate  to  address  the  issue  of 
Western's  legal  authority  to  impose  a 
geographic  preference.  Western's 
authority  to  allocate  the  transfer 
capability  is  found  in  the  reclamation 
laws,  particularly  section  9(c)  of  the 
Reclamation  Project  Act  of  1939.  43 
U.S.C.  485h(c).  the  Department  of  Energy 
Organization  Act,  42  U.S.C.  7101  et  seq.. 
and  Pub.  L  98-360.  At  least  two  cases 
have  held  that  power  marketing 
agencies  have  the  discretion  to  impose 
geographic  preference  when  making 
allocations.  Those  cases  are:  Arizona 
Power  Authority  v.  Morton,  549  F.2d 
1231  (9th  Cir.),  cert.  den.  434  U.S.  835 
(1977),  and  Greenwood  Utility 
Commission  v.  Hodel, F.2d 


(11  Cir.  July  9. 1985).  Western 


clearly  has  the  authority  and  discretion 
to  impose  a  geographic  preference. 

5.  Comment:  Objects  to  the  condition 
in  Term  and  Condition  2  that  the  allottee 
retains  net  economic  benefits 
proportionally  equvalent  to  its 
allocation  in  any  lay-off  of  the  allottee's 
transfer  capability. 

Response:  The  commenter  stated  that: 
'The  concept  of  'net  economic  benefits' 
is  derived  from  the  Department  of 
Energy's  May  4, 1985  clarifying  letter 
(Fygi  letter),  and  is  intended  to  avoid 
mandatory  wheeling  on  the  part  of  the 
original  Participants,  particularly  to  end 
users.  The  concept,  therefore,  has  no 
place  in  the  lay-off  situation." 

We  disagree.  As  stated  in  the  Fygi 
letter,  the  Secretary's  primary  intent  in 
making  the  3.125  percent  of  the  Project 
transfer  capability  available  to  certain 
eligible  allottees  was  to  ensure  that  any 
such  entities  receive  net  economic 
benefits  for  their  participation.  This 
applies  in  all  events,  but  particularly  if 
that  allottee  chooses  to  lay-off  (i.e., 
assign)  its  participation  interest. 
However,  the  Secretary  did  not  impose 
a  wheeling  requirement  upon  the 
original  Participants.  The  decision  not  to 


impose  such  a  requirement  does  not 
obviate  the  primary  intention  of  the 
Secretary  to  ensure  that  the  allottee 
retain  the  net  economic  benefits.  For  the 
additional  reasons  stated  in  the  Federal 
Register  notice  of  June  3, 1985  (50  FR 
23356),  Western  will  retain  the 
condition. 

It  appeared  from  the  comment  that 
there  may  have  been  confusion  over 
Western's  use  of  the  term  "lay-off." 
Western  has  changed  to  the  use  of  the 
word  "assign"  in  order  to  clarify  the 
intent.  It  is  our  intent  that  the  net 
economic  benefits  principle  applies  to 
any  whole  or  partial  assignment  of 
interest  in  the  Project  by  the  allottee. 

6.  Comment-  There  should  be  finality 
in  any  allocation  or  reallocation  process 
and  the  prospect  of  nonfinality  is 
undesirable. 

Response:  Western  agrees.  Under  the 
modified  criteria,  the  new  allottees  have 
3  months  in  which  to  sign  the  then 
applicable  agreements,  subject  only  to 
conditions  beyond  the  control  of  the 
allottee.  If  an  allottee  fails  to  sign  within 
that  time  period,  the  unsubscribed 
amounts  will  be  offered  pro  rata  to  the 
remaining  allottees  until  it  is  all 
subscribed.  If  any  portion  remains 
unsubscribed.  Term  and  Condition  5  will 
apply.  Thus,  this  process  will  be  final  3 
months  after  the  final  allocation,  subject 
only  to  an  extension  due  to  conditions 
beyond  the  control  of  the  allottee  or 
possibly  additional  time  due  to  a 
reallocation.  The  applicable  Project 
agreements  will  apply  to  the  new 
allottees  after  that  time. 

7.  Comment:  Recommends  a  priority 
to  applicants  receiving  little  or  no 
Federal  power. 

Response:  Western  is  not  allocating 
Federal  power,  but  is  allocating  an 
opportunity  to  participate  in  a 
transmission  line.  This  line  will  utilize 
certain  Western  facilities;  however,  this 
is  a  joint  participation  project  of  all  of 
the  Participants,  including  Western. 
After  making  this  allocation,  it  is  the 
allottees'  responsibility  to  enter  into  the 
applicable  participation  agreements. 
From  that,  the  applicant  may  make  any 
arrangements  it  desires  to  utilize  its 
participation  share.  We  do  not  see  a 
significant  relationship  betweeen  the 
amount  of  power  purchased  from 
Western  and  the  allocation  of  the 
transfer  capability  of  this  Project. 
Therefore,  we  have  not  adopted  this 
recommendation. 

8.  Comment:  Recommends  a  time 
extension  after  the  inservice  date  of  the 
Project  for  a  new  utility  district  to 
acquire  an  electric  system  if  evidence 
shows  that  the  good  faith  efforts  of  a 
new  utility  district  to  buy  out  the 
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existing  system  are  being  unreasonably 
delayed  and  thwarted  by  the  existing 
owner. 

Response:  This  proposal  is  rejected 
for  two  reasons.  First,  Western  believes 
that  since  the  current  projected 
inservice  date  of  the  Project  is  no  sooner 
than  December  1989,  and  cannot,  as  a 
practical  matter,  occur  any  sooner,  there 
exists  ample  time  for  a  new  utility  to 
acquire  a  system.  Secondly,  any 
extension  of  time  will  impose  more 
uncertainty  as  to  the  flnal  designation  of 
allottees,  which  can  be  undesirable  if 
the  allottee  fails  to  ultimately  meet  the 
requirement.  Such  an  occurrence  may 
cause  added  financial  burdens  upon  the 
remaining  Participants.  We  would  note 
that  notwithstanding  the  fact  that  an 
allottee  does  not  own  or  operate  an 
electric  utility  system  at  the  time  of  the 
allocation,  it  must  nonetheless  meet  the 
requirements  of  Term  and  Condition  3. 

9.  Comment:  Recommends 
reallocating  any  unused  portions  of 
transfer  capability  to  the  remaining 
successful  applicants. 

Response:  This  recommendation  has 
been  adopted,  as  this  was  the  original 
intent.  Since  proposed  allocations  have 
been  made  to  all  eligible  allottees,  a  pro 
rata  distribution  is  equitable. 

10.  Comment:  Recommends  that 
ownership  levels  and  other  rights  be 
specified  to  the  nearest  hundredth  of  a 
percent. 

Response:  Western  is  authorized  to 
allocate  3.125  percent  of  transfer 
capability  of  the  Project.  Normal 
rounding  would  result  in  Western 
allocating  0.005  percent  more  than  this. 
Western  believes  that  after  this 
allocation  is  made,  if  additional 
rounding  is  desirable,  the  original 
Participants  and  the  new  allottees  may 
so  agree. 

11.  Comment:  Objects  to  the 
requirements  of  Proposed  Appliccuit 
Eligibility  Criteria  1  and  4. 

Response:  No  reasons  were  stated  by 
the  commenter  for  its  objection.  The 
commenter,  however,  did  not  qualify  as 
an  irrigation  or  water  district,  or  as  a 
utility  which  owns  and  operates  its 
electrical  system  pursuant  to  the 
Applicant  Eligibility  Criterion  4.  Further, 
the  commenter's  application  did  not 
reveal  any  anticipation  of  meeting 
Applicant  Eligibility  Criterion  4.  We 
would  note  that  the  commenter 
appeared  to  have  met  the  requirements- 
of  Applicant  Eligibility  Criterion  1. 

The  purpose  of  these  criteria  is  to 
carry  out  the  intent  of  Congress 
expressed  in  Pub.  L.  98-360  and  its 
legislative  history,  Lnd  the  policies  of 
the  Secretary  expressed  to  the  MOD  and 
the  Fygi  letter. 


The  law  contemplated  that  utilities 
and  irrigation  districts  were  the 
intended  beneficiaries.  Such  entities  are 
capable  of  utilizing  transmission 
capacity  and  are  ready,  willing,  and 
able  to  do  so  because  they  have  the 
organization,  structure,  and  physical 
means.  Moreover,  those  entities  serve 
the  public  interest  and  have  a  need 
which  far  exceeds  the  potential 
capability  of  the  Project. 

12.  Comment:  Objects  to  the  Eligibility 
Criterion  6.d.  which  provides  that 
membership  in  a  JPA  shall  be  available 
on  a  fair  and  reasonable  basis  to  an 
entity  which  meets  all  of  the  applicant 
eligibility  criteria  and  is  organized 
similarly  to  the  members  of  the  JPA. 

Response:  The  purpose  of  this 
criterion  was  to  prevent  eligible 
allottees  from  being  imfairly  or 
unreasonably  excluded  from 
membership  in  an  eligible  JPA.  The  JPA 
should,  in  the  first  instance,  determine 
the  conditions  of  membership  subject, 
however,  to  the  eligibility  criteria.  We 
note  that  there  are  only  two  eligible 
entities  which  could  request  to  become  a 
member  of  the  only  eligible  JPA. 
Western  is  proposing  to  allocate  to  both 
entities  a  separate  allocation.  Thus,  the 
issue  may  be  nonexistent. 

13.  Comment:  The  term  "net  economic 
benefits  proportionately  equivalent  to 
its  allocation"  is  vague,  should  be 
further  clarified,  and  shoidd  be  no  more 
restrictive  than  conditions  imposed 
upon  the  present  MOU  participants. 

Response:  As  speciHed  in  the  Fygi 
letter,  the  economic  arrangements  must 
be  worked  out  among  all  the  parties. 
Since  the  rates  of  the  utility  Participants 
are  publicly  available,  the  allottees 
should  be  able  to  gauge  objectively  the 
economic  benefits  from  their 
participation.  The  fundamental  purpose 
of  the  Project  is  the  fair  and  equitable 
allocation  of  the  economic  benefit  of 
access  to  Northwest  power.  This 
economic  benefit  will  vary  for  each  new 
allottee.  In  light  of  the  above.  Western 
believes  that  the  term  "net  economic 
benefit"  is  clear  as  a  statement  of 
principle.  Western  prefers  to  state  the 
principle,  and  leave  the  application  of 
the  principle  to  negotiation  between  the 
appropriate  parties. 

The  principle  is  not  directly  applicable 
to  other  Participants.  The  principle  was 
designed  to  protect  the  new  allottees, 
not  to  set  a  limit  on  the  benefits  which 
may  result  from  their  participation. 

14.  Comment:  Recommends  an 
extension  of  time  beyond  the  3  months 
specified  in  the  Term  and  Condition  3  if 
conditions  beyond  the  control  of  the 
allottee  prevent  it  from  the  timely 
execution  of  the  applicable  agreements. 


Response:  Western  has  adopted  tliis 
recommendation.  An  extension  of  time 
is  allowed  for  so  long  as  there  are 
conditions  which  are  beyond  the  control 
of  the  allottee  which  prevent  that 
allottee  from  executing  the  applicable 
agreements.  It  should  be  noted  that 
Western  views  the  applicable 
agreements  as  those  Project  contracts 
which  have  l>een  executed  by  all  of  the 
existing  Participants  as  of  the  date  of 
the  final  allocatioh.  The  fact  that  a  new 
allottee  may  not  like  certain  provisions 
in  such  contracts  does  not  prevent  that 
allottee  from  executing  them.  As  to 
other  Project  contracts  to  be  executed 
after  the  final  allocation,  the  new 
allottees  will  negotiate  and  execute 
them  as  appropriate  and  as  determined 
by  consensus  among  all  parties. 

15.  Comment'  The  term  "up-front 
costs"  need  to  be  clarified. 

Response:  See  response  to  comment  2. 

16.  Comment-  Western's  Federal 
Register  notice  may  leave  the 
impression  that  the  Participants  might 
be  obligated  to  make  transmission 
service  (wheeling)  available  to  the  non- 
Federal  public  entities  being  offered  an 
allocation  of  the  Project 

Response:  There  is  no  provision  of  the 
Applicant  Eligibility  Criteria  or  the 
Terms  and  Conditions  which  requires 
the  original  Participants  to  wheel  for  the 
new  allottees. 

17.  Comments:  Recommends  favorable 
considerations  be  given  to  applicants 
with 

(a)  Highest  offers  to  third  party 
producers; 

(b)  Inverted  block  rates  with  marginal 
costs  for  the  tail  block; 

(c)  Substantial  commitment  to 
conservation  and  load  management 
programs;  including  time  of  use,  rates 
and  conservation  voltage  reduction. 
Phase  II;  and 

(d)  Substantial  commitment  to 
preferred  alternative  technology 
including  wind,  solar,  and  geothermal. 

For  applicants  whose  load  includes 
agricultural  pumping,  full  time  of  use 
rates  should  be  mandatory  and 
minimum  pumping  efficiencies  of  70 
percent  should  be  required  of  all  pumps 
drawing  80  kw  or  more.  Rates  which 
subsidize  wastefid  and  inefficient  end 
uses  should  receive  negative 
consideration. 

Response:  With  the  exception  of  listed 
item  (a).  Western  believes  that  the 
programs  and  mechanisms  listed  are 
generally  worthwhile  and  valuable 
measures.  However,  Western  believes 
that  these  conditions  should  not  be 
placed  on  the  allocation  of  transfer 
capability.  Western  does  require  an 
active  commitment  to  conservation  and 
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renewable  energy  programs  as  a 
condition  of  Federal  firm  power  sales, 
but  not  for  the  use  of  transmission 
facilities. 

Regurding'item  (a).  Western  does  not 
understand  why  preference  should  be 
given  to  applicants  with  the  highest 
offers  to  third  party  producers.  We  do 
not  see  this  as  a  conservation  measure 
nor  one  promoting  the  economic  use  of 
resources.  Additionally,  most  or  all  of 
the  applicants  do  not  purchase  power  in 
a  market  situation,  and  thus  do  not 
make  offers.  They  would  not  make 
offers  until  they  could  utilize  an 
allocation  of  transfer  capability  which, 
as  a  practical  matter,  will  not  occur  until 
the  Project  is  in  commercial  operation. 
Regarding  the  imposition  of  certain 
rates  and  pump  efficiencies,  we  believe 
that  this  allocation  is  not  a  proper 
mechanism  (  nor  one  intended  by 
Congress)  as  a  means  to  impose  such 
requirements.  As  stated  above,  other 
and  more  appropriate  mechanisms  and 
forums  are  available.  Lastly,  the 
imposition  of  time-of-use  rates  is 
normally  done  by  the  electric  supplier, 
not  by  the  entity  with  the  pumping  load. 
18.  Comment:  Negative  consideration 
should  be  assessed  for  resource  plans 
which  include  hydroelectric 
development  (other  than  retrofit)  or 
combustion  turbines.  Shasta  Dam  Area 
Public  Utility  District  should  receive 
special  consideration  for  its  decision  to 
forego  hydroelectric  development  on 
virgin  streams.  Hydroelectric  proposals 
by  the  following  entities  should  be 
disqualifying:  Sacramento  Municipal 
Utility  District,  city  of  Santa  Clara,  city 
of  Redding.  Modesto  Irrigation  District. 
Turlock  Irrigation  District  and  the  city 
of  Rohnert  Park. 

Response:  Western  did  not  adopt 
these  recommendations.  The  entities 
listed  which  were  recommended  to  be 
disqualified  were  not  eligible  because 
they  did  not  meet  all  of  &e  eligibility 
criteria  nor  did  they  file  an  application. 
No  special  consideration  was  given  to 
Shasta  Dam  Area  Public  Utility  District. 
Further,  as  stated  in  the  response  to 
comment  17  above,  other  and  more 
appropriate  forums  and  methods  exist  to 
evaluate,  the  need  for  and  impacts  of 
potential  hydroelectric  development. 

The  commenter  which  suggested  the 
recommendations  in  this  comment  and 
the  comment  addressed  above  is 
rightfully  concerned  about  the  impacts 
of  the  Project  We  would  note  that  there 
is  an  ongoing  substantial  public  process 
which  will  Lead  to  the  completion  of  an 
Environmental  Imapct  Statement 
pursuant  to  the  National  Environmental 
Policy  Act  (NEPA)  and  an 
Environmental  Impact  Report  pursuant 
to  the  California  Environmental  Quality 


Act  (CEQA).  Western,  as  lead  agency 
under  NEPA,  and  the  Transmission 
Agency  of  Northern  Cahfomia.  as  the 
lead  agency  under  CEQA.  are  involved 
in  the  public  process  and  in  the 
preparation  of  those  documents  and 
must  consider  the  findings  of  that 
process  prior  to  proceeding  with  the 
Project. 

Availability  of  information:  All 
brochures,  studies,  comments,  letters, 
memorandums,  and  other  documents 
made  or  kept  by  Western  for  the 
development  of  these  rules  will  be 
available  for  inspection  and  copying  at 
the  Sacramento  Area  Office,  Western 
Area  Power  Administration,  1825  Bell 
Street,  Sacramento,  California  95825, 
(916)  978-4421. 

Issued  at  Washington.  OC,  on  July  30. 1965. 

Ronald  K.  Gre«nhalgh. 

Assistant  Administrator  for  Washington 
Liaison. 

[PR  Doc.  85-18742  Filed  8-6-«5:  8:45  am] 
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disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  dislosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  filed  in  response  to  this 
notice  will  be  available  for  public 
inspection  in  the  Information  Services 
Section  office  at  the  address  given 
above,  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT. 
By  mail:  Registration  Division  (TS- 
767C).  Attn:  (Product  Manager  (PM) 
named  in  each  petition).  Environmental 
Protection  Agency,  Office  of  Pesticide 
Programs.  401  M  St..  SW..  Washington. 
DC  20460. 

In  person:  Contact  the  PM  named  in 
each  petition  at  the  following  office 
location/telephone  number 


ENVIRONMENTAL  PROTECTION 

Product  managar 

OWica  location/ 
lataphonaNo. 

Addraat 

AGENCY 

PM-12.J«y 

Rm.  202.  CM«2 

EPA,  1921 

IPf-412;  FBL-2878-«l 

"■Iwiberger 

(703-567-2388) 

JaHarson  Oavia 
H«y,  Ailnglon. 
VA  22202 

Certain  Companies;  Pesticide 

Rm-  207,  CM  #2 

Do. 

Tolerance  Petitions 

Gardnar 
PM-25,  Robert 

(703-557-2880) 
Rm.  245,  CM»2 

Do. 

Tavtof. 

(703-557-t800). 

agency:  Environmental  Protection 

Agency  (EPA), 

ACTION:  Notice. 

SUPPLEMENTARY  INFORMATION:  EPA  has 

summary:  EPA  has  received  pesticide 
and  feed  additive  petitions  relating  to 
the  establishment  and/or  amendment  of 
tolerances  for  certain  pesticide 
chemicals  in  or  on  certain  agricultural 
commodities. 

ADDRESS:  By  mail,  submit  comments 
identified  by  the  document  control 
number  [PF-412)  and  the  petition 
number,  attention  Product  Manager 
(PM)  named  in  each  petition,  at  the 
following  address: 

Information  Services  Section  (TS-757C). 
Program  Management  and  Support 
Division.  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.  SW..  Washington.  D.C.  20460. 
In  person,  bring  comments  to: 
Information  Services  Section  (TS- 
757C),  Environmental  Protection 
Agency.  Rm.  236,  CM  #2. 1921 
Jefferson  Davis  Highway.  Arlington. 
VA  22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 


received  pesticide  (PP)  and  feed 
additive  petitions  (FAP)  relating  to  the 
establishinent  and/or  amendment  of 
tolerances  for  certain  pesticide 
chemicals  in  or  on  certain  agricultural   ■ 
commodities. 

I.  Initial  Filings 

1.  FAP  5H5466.  Union  Carbide 
Agricultural  Products  Co..  Inc..  P.O.  Box 
12014.  Research  Triangle  Park.  NC 
27709.  Proposes  amending  21  CFR  Part 
561  by  establishing  a  regulation 
permitting  residues  of  the  insecticide 
carbaryl  (1-naphthyl  N- 
methylcarbamate)  in  or  on  the 
commodity  pineapple  bran  at  20.0  parts 
per  million  (ppm).  PM-12 

2.  PP5F3234.  BASF  Wyandotte  Corp.. 
P.O.  Box  181, 100  Cherry  Hill  Road. 
Parsippany.  NJ  07054.  Proposes 
amending  40  CFR  180.412  by 
establishing  tolerances  for  the  combined 
residues  of  the  herbicide  2-[l- 
(ethoxyimino)butyl)-5-(2- 
(ethylthio)propyl]-3-hydroxy-2- 
cyclohexene-1-one  and  its  metabolites 
containing  the  2-cyclohexene-l-one 
moiety  (calculated  as  the  herbicide)  in 
or  on  the  commodities  peanuts  at  25.0 
ppm;  peanut,  hulls  at  5.0  ppm;  and 
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sunflower  seeds  at  7.0  ppm.  The 
proposed  analytical  method  for 
determining  residues  is  gas 
chroniatography  using  sulfur-specific 
flame  photometric  detection.  (PM-25) 

3.  FAPSH5464.  BASF  Wyandotte 
Corp.  Proposes  amending  21  CFR  Part 
561  by  establishing  a  regulation 
permitting  residues  of  the  above 
pesticide  (1.2)  in  or  on  the  commodities 
peanut  soapstock  at  75.0  ppm  and 
sunflower  meal  at  20.0  ppm.  (PM-25) 

II.  Amended  Petition 

PP4F301L  FMC  Corp..  2000  Market 
St.,  Philadelphia,  PA  19103.  EPA  issued  a 
notice,  published  in  the  Federal  Register 
of  February  8, 1984  (49  FR  4840),  which 
announced  that  FMC  Corp.  had 
submitted  PP  4F3011  to  the  Agency 
proposing  to  amend  40  CFR  Part  180  by 
establishing  tolerances  for  residues  of 
the  insecticide  cypermethrin  ((±)-alpha- 
cyano-{3-phenoxyphenyl)methyl(±) 
c/s,/ra/Js-3-(2,2-dichloroethenyl)-2,2- 
dimethylcyclopranecarboxylate  and  its 
metabolites,  dichlorovinyl  acid  (DCVA) 
and  /7?-phenoxybenzoic  acid  (MPBA)  in 
or  on  the  commodity  cabbage  at  1.5 
ppm. 

FMC  Corp.  has  amended  the  petition 
by  increasing  the  tolerance  from  1.5 
ppm.  to  2.0  ppm.  The  proposed 
analytical  method  for  determining 
residues  is  gas  chromatography.  (PM-17) 

Authority:  21  U.S.C  346a  and  34a 

Dated  )uly  30. 1985. 
Douglas  D.  Campt, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 
(FR  Doc.  85-18731  Filed  8-6^85;  8:45  am) 

BUXmCCOOC  S5«0-S«-H 

IPP  5G3167/T494;  FRL-2t78-3] 

Ethephon 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  established  a 
temporary  tolerance  for  residues  of  the 
plant  growth  regulator  ethephon  in  or  on 
the  raw  agriculture  commodity  popcorn. 
This  temporary  tolerance  was  requested 
by  Union  Carbide  Agricultural  Products 
Co. 

DATE:  This  temporary  tolerance  expires 

May  23,  1986. 

FOR  FURTHER  INFORMATION  CONTACT 

By  mail:  Robert  Taylor.  Product 
Manager  (PM)  25.  Registration  Division 
(TS-767C),  Office  of  Pesticide  Piograms. 
Environmental  Protection  Agency.  401  M 
St..  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number 
Rm.  245.  CM  #2, 1921  Jefferson  Davis 


Highway.  Ariington,  VA,  (703-557- 
1800). 

SUPPLEMENTARY  INFORMATION:  Union 
Carbide  Agricultural  Products  Co..  P.O. 
Box  12014.  Researdi  Triangle  PaA,  NC 
27709.  has  requested  in  pesticide 
petition  PP  5G3187  the  establishment  of 
a  temporary  tolerance  for  residues  of  the 
plant  growth  regulator  ethephon  (2- 
chloroethyl)  phospbonic  acid  in  or  on 
the  raw  agricultural  commodity  popcorn 
at  0.1  part  per  milHon  (ppm). 

This  temporary  tolerance  will  permit 
the  marketing  of  the  above  raw 
agricultural  commodity  when  treated  in 
accordance  with  the  provisions  of 
experimental  use  permit  264-EUP-72 
which  is  being  issued  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended.  (Pub.  L  95- 
396.  92  Stat.  819;  7  U.S.C  136). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  establishment  of 
the  temporary  tolerance  will  protect  the 
public  health.  Therefore,  the  temporary 
tolerance  has  been  established  on  the 
condition  that  the  pesticide  be  used  in 
accordance  with  the  experimental  use 
permit  and  with  the  following 
provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  use  must  not  exceed  the 
quantity  authorized  by  the  experimental 
use  permit. 

2.  Union  Carbide  must  immediately 
notify  the  EPA  of  any  findings  from  the 
experimental  use  that  have  a  bearing  on 
safety.  The  company  must  also  keep 
records  of  production,  distribution,  and 
performance  and  on  request  make  the 
records  available  to  any  authorized 
officer  or  employee  of  the  EPA  or  the 
Food  and  Drug  Administration. 

This  tolerance  expires  May  23. 1986. 
Residues  not  in  excess  of  this  amount 
remaining  in  or  on  the  raw  agricultural 
commodity  after  this  expiration  date 
will  not  be  considered  actionable  if  the 
pesticide  is  legally  applied  during  the 
term  of,  and  in  accordance  with,  the 
provisions  of  the  experimental  use 
permit  and  temporary  tolerance.  This 
tolerance  may  be  revoked  if  the 
experimental  use  permit  is  revoked  or  if 
any  experience  with  or  scientific  data 
on  this  pesticide  indicate  that  such 
revocation  is  necessary  to  protect  the 
public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
534,  94  Stat.  1164.  5  U.S.C.  610-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 


or  raising  tolerance  levels  or 
establishirtg  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certiBcaHoa 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (40 
FR  24950). 

Authority:  21  USXL  346a(j). 
Dated:  July  3ft  M8S. 
Douglas  D.  Caapl. 

Director,  Regis  tratioa  Dhntimi,  Office  mf 

Pesticide  Programs. 

(FR  Doc  85-18734  Filed  S-6-45:  tm  am\ 
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issuance  of  Experimental  Uaa  ParwiU 

AOENCV:  &ivironiiiental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  EPA  has  granted 
experimental  use  permits  to  the 
following  applicants.  These  permits  «e 
in  accordance  with,  and  subject  ta  the 
provisions  of  40  CFR  Part  172,  which 
defines  EPA  procedures  with  respect  to 
the  use  of  pesticidet  for  experiaental 
purposes. 
FOR  FURTHER  INTOWMATIOII  CONTACT  By 

mail,  the  product  manager  dted  in  each 
experimental  use  permit  at  the  address 
below:  Registration  Division  fTS-767C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
St..  SW..  Washington,  D.C  aOWa 

In  person  or  by  telephone:  Contact  the 
product  manager  at  the  foUo%inng 
address  at  the  office  location  or 
telephone  number  cited  m  each 
experimental  use  p^mit  1921  Jefferson 
Davis  Highway.  Arlington.  VA. 

SUPPLEMENTAL  INFONMATIOM:  EPA  has 
issued  the  following  experimental  use 
permits: 

275-EUP-44.  Issuance.  Abbott  . 
Laboratories.  14tfa  and  Sheridan  Road. 
North  Chicago,  IL  80064.  This 
experimental  use  permit  allows  the  use 
of  12.54  pounds  of  the  plant  growth 
regulator  gibberelHc  add  and  6- 
benzyladenine  on  seed  for  spinach  to 
obtain  uniform  bolting  and  increased 
seed  production.  A  total  of  1(X)  acres  are 
involved:  the  program  is  authorized  only 
in  the  State  of  Washington.  The 
experimental  use  permit  is  effective 
from  April  29. 1385  to  September  30, 
1985.  (Robert  Taylor,  PM  25,  Rm.  245. 
CM«2.  (703-557-1800)) 

79e9-EUP-19.  Extension.  B.\SF 
Wyandotte  Corporation.  100  Cherry  Hill 
Road.  Parsippany,  NJ  070S4.  This 
experimental  use  permit  allows  the  use 
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of  196  pounds  of  the  herbicide 
sethoxydim  on  field  com  to  evaluate  the 
control  of  various  weeds.  A  total  of  980 
acres  are  involved;  the  program  is 
authorized  only  in  the  States  of  Georgia. 
Illinois,  Indiana,  Iowa,  Kansas, 
Kentucky,  Michigan.  Minnesota. 
Mississippi,  Missouri,  Nebraska,  North 
Carolina,  South  Carolina,  Texas,  and 
Wisconsin.  The  experimental  use  permit 
is  effective  from  May  8, 1985  to  May  8, 
1986.  This  permit  is  issued  with  the 
limitation  that  all  treated  crops  are 
destroyed  or  used  for  research  purposes 
only.  (Robert  Taylor..PM  25,  Rm.  245. 
CM#2,  (703-557-1800)) 

7969-EUP-21.  Extension.  BASF 
Wyandotte  Corporation,  100  Cherry  Hill 
Road.  Parsippany,  NJ  07054.  This 
experimental  use  permit  allows  the  use 
of  820  pounds  of  the  herbicide 
sethoxydim  on  alfalfa  to  evaluate  the 
control  of  various  weeds.  A  total  of  820 
acres  are  involved:  the  program  is 
authorized  only  in  the  States  of  Arizona, 
California,  Idaho,  Illinois,  Indiana, 
Kentucky,  Michigan.  Minnesota. 
Nebraska,  Ohio.  Oregon.  Texas. 
Washington,  and  Wisconsin.  The 
experimental  use  permit  is  effective 
from  April  30, 1985  to  April  30, 1986. 
This  permit  is  issued  with  the  limitation 
that  all  treated  crops  are  destroyed  or 
used  for  research  purposes  only.  (Robert 
Taylor,  PM  25,  Rm.  245.  CM#2.  (703- 
557-1800)) 

239-EUP-102.  Extension.  Chevron 
Chemical  Company,  940  Hensley  St., 
Richmond,  CA  94804.  This  experimental 
use  permit  allows  the  use  of  75  pounds 
of  the  insecticide  acephate  on  rice  to 
evaluate  the  control  of  armyworms, 
grasshoppers,  and  stinkbugs.  A  total  of 
75  acres  are  involved;  the  program  is 
authorized  only  in  th«  States  of 
Arkansas,  Mississippi,  and  Texas.  The 
experimental  use  permit  is  effective 
from  May  17, 1985  to  May  17, 1988.  This 
permit  is  issued  with  the  limitation  that 
all  treated  crops  are  destroyed  or  used 
for  research  purposes  only.  (William 
Miller,  PM  16.  Rm.  211,  CM*2,  (703-557- 
2600)) 

352-EUP-116.  Extension.  E.I.  duPont 
de  Nemours  and  Company,  Wilmington. 
DE  19898.  This  experimental  use  permit 
allows  the  use  of  238  pounds  of  the 
herbicide  methyl  2-([I((4-methoxy-d- 
methyl-1.3.5-triazin-2- 
yl)amino|carbonyl]amino]- 
sulfonyijbenzoate  on  non-cropland  to 
evaluate  the  control  of  various  weeds.  A 
total  of  3.910  acres  are  involved;  the 
program  is  authorized  in  all  50  States 
except  Alaska,  Hawaii,  Massachusetts, 
Nevada.  New  Mexico.  Rhode  Island, 
and  Utah.  The  experimental  use  permit 
is  effective  from  May  1. 1985  to  May  1, 


1986.  (Robert  Taylor,  PM  25.  Rm.  245, 
CM»2.  (703-557-1800)) 

352-EUP-117.  Extension.  E.I.  duPont 
de  Nemours  and  Company.  Wilmington, 
DE  19898.  This  experimental  use  permit 
allows  the  use  of  199.5  pounds  of  the 
herbicide  methyl  2-([([(4-methoxy-6- 
methyl-l,3,5-triazin-2- 
yl)amino[carbonyl(amino(- 
sulfonyljbenzoate  on  non-cropland  to 
evaluate  the  control  of  various  weeds.  A 
total  of  6,352  acres  are  involved;  the 
program  is  authorized  in  all  50  States 
except  Alaska,  Hawaii,  Nevada,  Oregon, 
Pennsylvania,  Rhode  Island.  Utah,  and 
Vermont.  The  experimental  use  permit  is 
effective  from  May  1. 1985  to  May  1, 
1986.  (Robert  Taylor.  PM  25,  Rm.  245. 
CM#2.  (70^-557-1800)) 

352-EUP-122.  Issuance.  E.I.  duPont  de 
Nemours  and  Company.  Wilmington,  DE 
19898.  This  experimental  use  permit 
allows  the  use  of  66  pounds  of  the 
acaricide  trans-5-(4-chlorophenyl)-Af- 
cyclohexyl-4-methyl-2-oxothiazolidine- 
3-carboxamide  on  fresh  market  apples 
to  evaluate  the  control  of  various 
species  of  mites.  A  total  of  264  acres 
(132  acres  each  season)  are  involved; 
the  program  is  authorized  only  in  the 
States  of  Colorado,  Georgia,  Illinois, 
Michigan,  Minnesota,  New  York.  North 
Carolina.  Ohio.  Oregon.  Pennsylvania, 
South  Carolina.  Virginia.  Washington. 
West  Virginia,  and  Wisconsin.  The 
experimental  use  permit  is  effective 
from  April  10. 1985  to  May  31. 1986.  A 
temporary  tolerance  for  residues  of  the 
active  ingredient  in  or  on  apples  has 
been  established.  (George  LaRocca.  PM 
15,  Rm.  204,  CM»2,  (703-557-2400)) 

10182-EUP-36.  Issuance.  ICI 
Americas,  Inc.,  Wilmington,  DE  19897. 
This  experimental  use  permit  allows  the 
use  of  10  pounds  of  the  plant  growth 
regulator  (2/lS,3AS)-l-(4-chlorophenyl)- 
4.4-dimethyl-2-(l//1.2.4-triazol-l- 
yl)pentan-3-ol  on  greenhouse 
ornamental  to  evaluate  its  effectiveness 
of  plant  height  control.  A  total  of 
1.500.000  square  feet  are  involved;  the 
program  is  authorized  only  in  the  States 
of  California.  Florida,  Georgia.  Illinois. 
Indiana.  Massachusetts,  Michigan. 
North  Carolina.  New  Jersey,  New  York, 
Ohio,  Oregon.  Pennsylvania.  Texas. 
Virginia,  and  Washington.  The 
experimental  use  permit  is  effective 
from  April  28. 1985  to  April  26, 1987. 
(Robert  Taylor,  PM  25,  Rm.  245,  CM#2, 
(703-557-1800)) 

524-EUP-64.  Issuance.  Monsanto 
Company,  1101  17th  St.,  NW., 
Washington,  D.C.  20038.  This 
experimental  use  permit  alows  the  use 
of  500  pounds  of  the  herbicide  alachlor 
on  soybeans  to  evaluate  the  control  of 
various  weeds.  A  total  of  500  acres  are 


involved;  the  program  is  authorized  only 
in  the  States  of  Alabama,  Arizona, 
Delaware.  Florida,  Georgia,  Iowa, 
Illinois,  Indiana.  Kansas.  Kentucky, 
Louisiana,  Maryland,  Michigan, 
Minnesota,  Mississippi,  Missouri. 
Nebraska.  North  Carolina,  Ohio, 
Pennsylvania,  South  Carolina, 
Tennessee,  Texas,  Virginia,  and 
Wisconsin.  The  experimental  use  permit 
is  effective  from  April  22, 1985  to  April 
22, 1987.  A  permanent  tolerance  for 
residues  of  the  active  ingredient  in  or  on 
soybeans  has  been  established  (40  CFR 
180.249).  (Robert  Taylor,  PM  25,  RM.  245, 
CM#2,  (703-557-1800)) 

876-EUP-44.  Issuance.  Velsicol 
Chemical  Corporation,  341  East  Ohio  St.. 
Chicago,  IL  60611.  This  experimental  use 
permit  allows  the  use  of  2,831  pounds  of 
the  herbicide  prodiamine  on  non-bearing 
orchards  of  fruits,  nuts,  and  grapes; 
woody  ornamental  nursery  crops;  turf; 
and  non-cropland  to  evaluate  the 
control  of  various  weeds.  A  total  of 
1,936  acres  are  involved;  the  program  is 
authorized  only  in  the  States  of 
Alabama,  Arkansas,  California,  Florida, 
Georgia,  Idaho,  Illinois,  Indiana, 
Kentucky,  Louisiana,  Maryland, 
Massachusetts,  Michigan,  Mississippi, 
Missouri,  New  Jersey,  New  Mexico, 
New  York,  North  Carolina,  Ohio, 
Oklahoma,  Oregon,  Pennsylvania, 
Rhode  Island,  South  Carolina,  Texas, 
Virginia,  Washigton,  and  West  Virginia. 
The  experimental  use  permit  is  effective 
from  September  1, 1985  to  September  1. 
1986.  (Richard  Mountfort.  Pm  23,  Rm. 
253,  CM#2,  (703-557-1830)) 

Persons  wishing  to  review  these 
experimental  use  permits  are  referred  to 
the  designated  product  managers. 
Inquiries  concerning  these  permits 
should  be  directed  to  the  persons  cited 
above.  It  is  suggested  that  interested 
persons  call  before  visiting  the  EPA 
office,  so  that  the  appropriate  file  may 
be  made  available  for  inspection 
purposes  from  8:00  a.m.  to  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

Authority:  7  U.S.C.  136c. 

Dated:  July  30, 1985. 
Douglas  D.  Campt, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

[PR  Doc.  8S-18733  Filed  8-6-85;  8:45  am) 
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TSCA  Chemical  Testing;  Receipt  of 
Test  Data 

agency:  Environmental  Protection 
Agency  (EPA). 
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action:  Notice. 


summary:  This  notice  announces  the 
data  submissions  received  by  EPA 
during  the  second  quarter  of  1985  from 
negotiated  testing  programs  accepted  by 
EPA  in  lieu  of  requiring  testing  under 
section  4  of  the  Toxic  Substances 
Control  Act  (TSCA).  These  submissions 
include  results  of  certain  studies  and 
tests  on  six  chemical  substances  or 
groups  of  chemicals. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  A.  Klein,  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  E-543,  401  M  St.. 
SW..  Washington,  DC  20460,  Toll  Free: 
(800-424-9065),  In  Washington,  D.C.: 
(544-1404).  Outside  the  USA:  (Operator- 
800-554-1404). 

SUPPLEMENTARY  INFORMATION:  Section 
4(d)  of  TSCA  requires  the  EPA  to  issue  a 
notice  in  the  Federal  Register  reporting 
on  any  test  data  received  pursuant  to 
test  rules  promulgated  under  section 
4(a).  Although  not  required  by  section 
4(d),  EPA  also  periodically  publishes 
notices  of  receipt  of  data  from 
negotiated  testing  programs  and  other 
industry  programs,  which  might 
otherwise  have  been  required  through 
test  rules.  This  notice  announces  test 
data  submissions  received  during  the 
second  quarter  of  1985  from  such 
industry  testing  programs  under  TSCA. 

1. 2-ChlorotoIuene 

Occidental  Chemical  Corporation  is 
conducting  a  negotiated  testing  program 
on  2-chlorotoluene  (CAS  No.  95-49-«),  a 
solvent  for  agricultural  pesticides  and  a 
general  solvent  replacement  for  1,2- 
dichlorobenzene.  EPA's  decision  to 
adopt  this  negotiated  testing  program, 
which  describes  this  testing,  was 
published  in  the  Federal  Register  of 
April  28, 1982  (47  FR  18172). 

On  April  19, 1985,  the  Agency 
received  two  studies  on  diuretic  activity 
of  o-chlorotoluene  after  repeated  oral 
administration  in  the  rat. 

II.  1,3-Dioxolane 

Ferro  Corporation  and  PPG  Industries 
are  conducting  a  negotiated  testing 
program  on  1,3-dioxolane  (CAS  No.  646- 
06-0)  a  stabilizer  in  production  and 
distribution  of  1,1,1-trichloroethane. 
EPA's  decision  to  adopt  this  negotiated 
testing  program,  which  describes  this 
testing  program,  was  published  in  the 
Federal  Register  of  August  10. 1984  (49 
FR  32113). 

On  May  8, 1985,  EPA  received  the 
results  of  a  chromosomal  aberration 
assay  in  Chinese  hamster  ovary  cells,  an 
in  vitro  cell  transformation  assay  on 


Balb/C-3T3  cells,  and  a  mouse 
lymphoma  forward  mutagenicity  assay. 

III.  Oleylamine 

The  Chemical  Manufacturer's 
Association  as  voluntarily  submitted 
test  data  on  oleylamine  (9- 
octadecenylamine,  CAS  No.  112-90-3), 
an  additive  to  petroleum  lubricants  or 
an  intermediate  in  the  manufacture  of 
such  additives.  The  tests  for  which  data 
were  received  were  included  in  the 
proposed  testing  requirements  published 
in  the  Federal  Register  of  November  19, 
1984  (49  FR  45610). 

On  April  15, 1985,  the  Agency 
received  the  results  of  a  14-day  dermal 
toxicity  range-finding  study.  On  April 
24, 1985,  the  Agency  received  the  results 
of  a  Salmonella  mutagenicity  assay 
(Ames  test)  and  a  chromosomal 
aberration  assay  in  Chinese  hamster 
ovary  cells. 

IV.  Formamide 

BASF  Wyandotte  Corp.  has  conducted 
a  negotiated  testing  program  on 
formamide  (CAS  No.  75-12-7),  an  ink 
solvent.  This  program  was  accepted  by 
the  Agency  in  lieu  of  a  test  rule  under 
section  4  of  TSCA;  details  of  the 
program  are  published  in  the  Federal 
Register  of  December  29, 1983  (48  FR 
57365). 

On  June  19, 1985,  EPA  received  the 
results  of  a  90-day  dermal  subchronic 
study  in  rats. 

V.  2-phenoxyethanol 

An  ad  hoc  group  of  the  domestic 
producers  of  2-phenoxyethanol  (2-PE. 
CAS  No.  122-9^-6)  is  conducting  a 
testing  program  on  this  substance  which 
is  primarily  used  as  a  coalescing  agent 
in  latex  paints  and  also  as  a  solvent, 
chemical  intermediate,  and  cosmetic 
preservative  or  fragrance.  EPA's 
decision  on  2-PE  was  published  in  the 
Federal  Register  of  May  21, 1984  (49  FR 
21407). 

On  May  28. 1985.  EPA  received  the 
results  of  a  dermal  teratology  study  in 
rabbits. 

VI.  Tri8(2-Ethylhexyl)  Trimellitate 

Eastman  Kodak  Company  is 
conducting  a  testing  program  on  tris(2- 
ethylhexyl)  trimellitate  (TOTM.  CAS  No. 
3319-31-1)  a  substance  used  as  a 
speciality  plasticizer  in  electronics 
insulation. 

This  program  was  accepted  by  the 
Agency  in  lieu  of  a  test  rule  under 
section  4  of  TSCA;  details  of  the 
program  are  published  in  the  Federal 
Register  of  June  4, 1984  (49  FR  23116). 

On  May  23, 1985,  the  Agency  received 
the  results  of  a  study  of  the  unscheduled 


DNA  synthesis  in  primary  rat 
hepatocytes. 

Vn.  Public  Record 

EPA  has  established  a  public  record 
for  this  quarterly  receipt  of  data  notice 
(docket  number  OPTS-44012).  This 
record  includes  copies  of  all  studies 
reported  in  this  notice.  The  record  is 
available  for  inspection  from  8  ajn.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays,  in  the  OPTS  reading 
room.  E-107.  401  M  St..  SW.. 
Washington.  DC  20460. 

Dated:  July  31. 1965. 
Don  R.  day. 

Director,  Office  of  Toxic  Substancea. 
[FR  Doc.  85-18730  Filed  8-6-85;  8:45  am) 
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Final  Approval  of  Colorado  Plan  for 
Certification  of  Pesticide  Applcators 
of  Restricted  Use  Pestictdes 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTKHC  Notice  of  Final  Approval  of 
State  Plan. 

SUMMARY:  The  Governor  of  Colorado 
has  submitted  to  EPA  for  approval  a 
plan  for  the  certification  of  commercial 
applicators  of  restricted  use  pesticides. 
Notice  is  hereby  given  of  the  final 
approval  to  this  plan  by  the  Regional 
Administrator,  EPAl,  Region  VIIL 
FOR  FURTHER  INFORMATION  CONTACT 
David  Combs,  Air  and  Toxics  Division 
(8AT-TS),  Region  VIII,  Environmental 
Protection  Agency,  999 18th  Street  Suite 
1300,  Denver,  CO  80202-2413,  (303-293- 
1730). 

SUPPLEMENTARY  ntFORSUTmN:  In 
accordance  with  the  provisions  of 
section  4(a)(2)  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA), 
as  amended  (7  U.S.C.  136b)  and  40  CFR 
Part  171,  the  Governor  of  €k>lorado  has 
submitted  a  State  plan  for  the 
certification  of  commercial  applicators 
of  restricted  use  pesticides  to  EPA  for 
approval. 

EPA  Region  VIII,  issued  a  notice 
announcing  the  Agency's  intent  to 
approve  the  Colorado  plan  on  a 
contingency  basis,  as  published  in  the 
Federal  Register  of  March  14. 1984  [49 
FR  9608).  Public  comments  were  invited. 
EPA,  Region  VIII,  received  only  one 
minor  comment.  Contingency  approval 
was  requested  pending  development 
and  implementation  of  the 
administrative  procedures  necessary  for 
(a)  the  State  to  receive  transfer  of  the 
program  from  EPA.  Region  VIII.  and  (b) 
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conducting  th«  program.  The  State  has 
developed  the  necessary  procedures  for 
conducting  the  program  and  EPA. 
Region  VIII,  has  transferred  the 
necessary  records  to  the  Colorado 
Department  of  Agriculture. 

It  has  been  determined  that  the 
Colorado  State  Plan  satisfies  the 
requirements  of  section  4(a)|2j  of  the 
amended  FIFRA  and  of  40  CFR  Part  in. 
Accordingly,  the  Colorado  State  Plan  is 
approved.  Approval  of  this  Plan  is  only 
for  the  commercial  pesticide  applicator 
portion  of  the  certification  and 
enforcement  program.  EPA.  Region  Vlll, 
will  continue  to  have  the  responsibility 
for  conducting  the  private  applicator 
certification  and  enforcement  program, 
pesticide-producer  establishment 
inspections,  and  restricted  ose  pesticide 
dealers'  registration  and  enforcement. 
The  State's  and  EPA.  Region  VIII's 
responsibilities  and  legal  authorities  are 
found  in  the  State/EPA  Agreement 
(SEA)  and  the  Colorado/EPA 
Cooperative  Enforcement  Agreement. 

Under  section  4(d)  of  the 
Administrative  Procedures  Act  5  U.S.C. 
553(d).  the  Agency  finds  that  thwe  is 
good  cause  for  providing  that  the 
approval  granted  herein  to  the  Colorado 
State  Plan  be  effective  upon  signature  of 
this  notice.  Neither  the  Colorado  State 
Plan  itself  nor  this  Agency's  approval  of 
the  Plan  creates  any  direct  or  immediate 
obligation  on  pesticide  applicators  or 
other  persons  m  the  State  of  Colorado. 
Delays  in  starting  the  work  necessary  to 
implement  the  Colorado  program,  sach 
as  may  be  occasioned  by  providing 
some  later  effective  date  for  this 
approval,  are  inconsistent  with  the 
public  interest.  Accordingly,  tins 
approval  shall  become  effective 
immediately. 

Dated:  ]iily  25. 1985. 
lohn  G.  W«Um, 

Regional  Administrator.  Region  VIII. 
[FR  Doc.  85-18618  Filed  8-6-85;  8:45  am) 

BaiJNQCODE  S5S0  »  II 


IPP  SG3240/T495;  Fm.-2«75-») 

Oxyfluorfen;  Establishment  of 
Temporary  Toterances;  Rohm  and 
Haas  Co. 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  EPA  has  established 
temporary  tolerances  for  the  combined 
residues  of  the  herbicide  oxyfluorfen 
and  its  metabolites  containing  the 
diphenyl  ether  linkage  in  or  on  certain 
raw  agricultural  commodities.  These 


temporary  tolerances  woe  requested  by 

Rohm  and  Haas  Ca 

DATE:  These  temporary  tolerances 

expire  July  9, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

By  mail:  Richard  Mountfort.  Product 
Manager  (PM)  23.  Registration 
Division  (TS-787C).  Office  of  Pesticide 
Programs,  Environmental  Ptotecfion 
Agency,  401  M  St..  SW..  Washington. 
DC  20480 

Office  location  and  telephone  number 
Rm.  237,  CM#2. 1921  Jefferson  Davis 
Highway,  Arlington.  VA.  (703-557- 
1830) 

SUPPl^MENTARV  INFORMATION:  Rohm 
and  Haas  Co.,  Independence  Mall  West. 
Philadelphia,  FA  19105,  has  requested  in 
pesticide  petition  PP  5C3240  the 
establishment  of  temporary  tolerances 
for  the  combined  residues  of  the 
herbicide  oxyfluorfen.  2-chloro-l-(3- 
ethoxy-4-nitrophenoxy)-4- 
(trifluoromethyl)  benzene,  and  its 
metabolites  containing  the  diphenyl 
ether  linkage  in  or  on  the  raw 
agricultural  commodities  broccoli, 
cabbage  and  cauliflower  at  0.05  part  per 
million  (ppm). 

These  temporary  tolerances  will 
permit  the  marketing  of  the  above  raw 
agricnltural  commodities  when  treated 
in  accordance  with  the  provisions  of  the 
experimental  use  permit  707-EUP-108. 
which  is  being  issued  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended  (Pub.  L.  95-398, 
92  Stat.  819;  7  U.S.C.  138). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  establishment  of 
the  temporary  tolerances  will  protect  the 
public  health.  Therefore,  the  temporary 
tolerances  have  been  established  on  the 
condition  that  the  pesticide  be  used  in 
accordance  with  the  experimental  use 
permit  and  with  the  following 
provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  Rohm  and  Haas  Co.  must 
immediately  notify  the  EPA  of  any 
findings  from  the  experimental  use  that 
have  a  bearing  on  safety.  The  company 
must  also  keep  records  of  production, 
distribution,  and  performance  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
Administration. 

These  tolerances  expire  July  9, 1986. 
Residues  not  in  excess  of  these  amounts 
remaining  in  or  on  the  raw  agricultural 
commodities  after  this  expiration  date 
will  not  be  considered  actionable  if  the 
pesticide  is  legally  apphed  during  the 


term  of  and  in  accordance  with,  the 
provisions  of  the  experimental  use 
permit  and  temporary  tolerances.  These 
tolerances  may  be  revoked  if  the 
experimental  use  permit  is  revoked  or  if 
any  experience  with  or  scientific  data 
on  this  pesticide  indicate  that  such 
revocation  is  necessary  to  protect  the 
public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  98- 
534,  94  Stat.  1164,  5  U.S.C.  610-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981,  46 
FR  24950. 

Authority:  (21  U.S.C.  346a(j)). 
Dated:  July  29, 1985. 
Douglas  D.  Compt, 

Director.  Registration  Division,  Office  of 

Pesticide  Programs. 

[FR  Doc.  85-18619  Filed  S-6-85;  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License; 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act.  1984  (46  U.S.C.  app.  1718 
and  46  CFR  Part  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
communicate  with  the  Director,  Bureau 
of  Tariffs,  Federal  Maritime 
Commission,  Washington.  D.C.  20573. 
A.F.  Burstrora  A  Son.  Inc..  Suite  D.  1250 
Rankin  Road.  Troy.  Ml  48084.  Officer: 
Chester  T.  Pryzgoda.  Jr..  Sole  Officer 
A&B  Transporiation  Services,  Inc..  dba 
Gateways  International.  80  Yesier 
Way.  Seattle.  WA  98104.  Officers: 
Douglas  B.  Barnes,  President/Director 
Candace  B.  King,  Vice  President/ 
Director  Dorothy  Herbert,  Vice 
President/Director;  Candee  L. 
McCoUey,  Secretary 
Volga  Forwarders  Service,  Inc.,  3316 
N.W.  38th  Street,  Miami,  FL  33142. 
Officer:  Aisa  N.  O'Halloran,  President 
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Dated:  August  2. 1985. 

By  the  Federal  Maritime  Commission. 
Bruce  A.  Dombrowski, 
Acting  Secretary. 
|FR  Doc.  85-18708  Filed  8-6-85:  8:45  am) 

BILUNG  CODE  6730-01-M 


Ocean  Freight  Forwarder  License 
Revocations 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of  1984 
(46  U.S  C.  app.  1718)  and  the  regulations 
of  the  Commission  pertaining  to  the 
licensing  of  ocean  freight  forwarders,  46 
CFR  510. 

License  Number:  2582 
Name:  Agencia  Maritime  International, 

Inc. 
Address:  2070  Tallyrand  Avenue, 

Jacksonville.  PL  32707 
Date  Revoked:  July  20, 1985. 
Reason:  Failed  to  maintain  a  valid 

surety  bond 

License  Number:  2108-R 
Name:  Mateus  Shipping  Corp. 
Address:  61  Hilton  Avenue,  Garden 

City,  NY  11530 
Date  Revoked:  July  25, 1985 
Reason:  Failed  to  maintain  a  valid 

surety  bond 

License  Number:  1858 

Name:  J.  Elizabeth  Conner  dba  J.  E. 

Conner  Freight  Forwarder 
Address:  706  S.  Hill  St..  #320.  Los 

Angeles,  CA  90014 
Date  Revoked:  July  28, 1985 
Reason:  Voluntarily  requested 

revocation 
Robert  G.  Drew, 
Director,  Bureau  of  Tariffs. 
(PR  Doc.  18707  Filed  8-6-85;  8:45  amj 

BILLING  COOE  6730-01-M 


Security  for  the  Protection  of  the 
Public;  Indemnification  of  Passengers 
for  Nonperformance  of 
Transportation;  Application  for 
Certificate  [Performance] 

Notice  is  hereby  given  that  the 
following  persons  have  applied  to  the 
Federal  Maritime  Commission  for  a 
Certificate  of  Financial  Responsibility 
for  Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  section  3, 
Pub.  L.  89-777  (80  Stat.  1357. 1358)  and 
Federal  Maritime  Commission  General 
Order  20,  as  amended  (46  CFR  Part  540): 
Pan  Ocean  Navigation.  Inc.  and  Venus 
Cruise  Line,  Inc.  c/o  Venus  Cruise  Line, 
Inc.  99  George  King  Boulevard,  Cape 
Canaveral,  Florida  32920. 


Dated:  August  1, 1985. 
Bruce  A.  Dombrowski, 
Acting  Secretary. 
|FR  Doc.  85-18706  Filed  8-6-85;  8:45  amJ 

BILUNQ  COOE  6730-01-M 


Indemnification  of  Passengers  for 
Nonperformance  of  Transportation; 
Application  for  Certificate 
[Performance] 

Notice  is  hereby  given  that  the 
following  persons  have  applied  to  the 
Federal  Maritime  Commission  for  a 
Certificate  of  Financial  Responsibility 
for  Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  section  3, 
Pub.  Law.  89-777  (80  Stat.  1357, 1358) 
and  Federal  Maritime  Commission 
General  Order  20,  as  amended  (48  CFR 
Part  540):  Great  Pacific  Cruise  Lines, 
Inc.,  3600— 15th  Avenue  West  Seattle, 
Washington  98119. 

Dated:  August  1, 1985. 
Bruce  A.  Dombrowski, 
Acting  Secretary. 
[FR  Doc.  85-18705  Filed  8-6-85:  8:45  am) 

BILLING  CODE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

Proposed  Bank  Holding  Company 
Reporting  Requirements 

[Docket  No.  R-0548] 

AGENCY:  Board  of  Governors  of  the 

Federal  Reserve  System. 

action:  Extension  of  comment  period. 

summary:  The  Board  of  Governors  of 
the  Federal  Reserve  System  has 
extended  the  period  for  receipt  of  public 
comment  until  September  30, 1985,  on 
the  proposed  revision  of  its  bank 
holding  company  reporting  requirements 
(Docket  No.  R-0548)  (50  FR  28026),  July 
9, 1985.  The  existing  requirements  are 
contained  in  the  Annual  Report  of  Bank 
Holding  Companies,  FR  Y-6,  OMB  No. 
7100-0124).  the  Bank  Holding  Company 
Financial  Supplement,  FR,  Y-0  (OMB  No. 
7100-0128),  and  the  Bank  Holding 
Company  Finanical  Statements,  FR  2352 
[OMB  No.  7100-0210).  The  comment 
period  is  being  extended  due  to  requests 
for  additional  time  to  assess  the 
proposed  changes  in  the  reporting 
requirements  and  to  provide  the  Board 
with  useful  comments  on  the  proposal. 
By  extending  the  comment  period,  the 
amount  of  time  available  to  bank 
holding  companies  between  the 
issuance  of  the  final  reporting 
requirements  and  the  year-end  1985 
implementation  date  of  some  of  the 
reports  will  be  shortened.  The  early 


submission  of  comments  will  assist  the 
Board  in  the  expeditious  issuance  of 
final  reporting  requirements  after  the 
close  of  the  comment  period. 

date:  Comments  must  be  received  by 
September  30. 1985. 

ADDRESS:  Comments  should  be  sent  to 
Mr.  William  W.  Wiles,  Secretary,  Board 
of  Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20551.  or 
delivered  to  Room  B-2223  between  8:45 
a.m.  and  5:15  p.m.  Board  of  Governors  of 
the  Federal  Reserve  System.  20th  Street 
and  Constitution  Avenue.  NW^ 
Washington,  DC  20551.  Comments 
should  reference  both  the  Docket  No.  R- 
0548  and  the  OMB  number  of  the 
information  collection.  Comments 
received  may  be  inspected  in  room  B- 
1122  between  8:45  a.m.  and  5:15  p-io.. 
except  as  provided  in  S  281.6(a)  of  the 
Board's  Rules  Regarding  Availability  of 
Information.  12  CFR  281.6(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  Desk  Officer  for 
the  Board:  Robert  NeaL  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget  New 
Executive  Office  Building,  Room  320B, 
Washington,  DC  20503. 

FOR  FURTHER  INFORSIATION  CONTACT 

Stephen  Lovette,  Supervisory  Financial 
Analyst  Division  of  Banking 
Supervision  and  Regulation  (202/452- 
3622)  or  Arleen  Lustig.  Senior  Financial 
Analyst,  Division  of  Banking 
Supervision  and  Regulation  (202/452- 
2987). 

SUPPLEMENTAL  INFORMATION:  The  Board 
of  Governors  of  the  Federal  Reserve 
System  has  submitted  for  public 
comment  a  proposed  revision  of  the 
reporting  requirements  for  bank  holding 
companies.  The  reports  are  authorized 
by  section  5(c)  of  the  Bank  Holding 
Company  Act  of  1956  (12  U.S.a  1844). 
and  §  225.5(b)  of  Regulation  Y  (12  CFR 
225.5(b)).  The  proposed  revisions  are 
designed  to  obtain  data  important  for 
supervisory  purposes,  to  provide  the 
needed  information  on  a  more  frequent 
basis  and  to  simplify  the  reporting 
structure  contained  in  the  existing 
holding  company  reports.  The  Board 
originally  requested  that  comments  on 
the  revisions  to  the  FR  Y-9  and  the  FR 
2352  be  received  by  August  7. 1985.  The 
Board  stated  that  it  would  receive 
comments  on  the  revisions  to  the  FR 
Y-6.  including  the  nonbank  financial 
data  and  the  Quarterly  Report  to  Bank 
Holding  Company  Changes,  and  the  new 
Combined  Financial  Statement  of 
Nonbank  Subsidiaries  for  an  additional 
30  days,  until  September  5. 1985.  This 
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date  has  also  been  extended  to 
September  3a  1965. 

By  order  of  rhe  Board  of  Governors,  acting 
through  its  Secretary  under  delegated 
authority,  effective  August  Z  1985. 
WiUiam  W.  Wiles. 
Secretary  of  the  Board. 
(FR  Doc  85-18718  Filed  8-6-B5:  8:45  am| 

BIUJNG  COOC  t2H>-«1-«l 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  SectJrHy  Adminstration 

Statement  of  Organization,  Functions 
and  Oetegationa  of  Authority 

Part  S  of  the  Statement  of 
Orgaiiization,  Functions  and  Delegations 
of  Authority  for  the  Department  of 
Health  and  Human  Services  covers  the 
Social  Security  Administration  (SSA). 
Sections  SP.OO.  SP.OO  and  SP.IO  and 
SP.20  of  the  SSA  statement,  as  published 
in  the  Federal  Register  on  August  7. 1979 
(44  FR  46321-23).  and  amended  on 
January  13. 1982  (47  FR  1427).  describe 
the  mission,  organization  and  functions 
of  SSA's  Office  of  Central  Operations 
(OCO). 

Notice  is  given  that  Section  SP.IO  and 
SP.20  ai^  amended  to  reflect  the 
establishment  of  one  Division  of 
Earnings.  Eligibility  and  Accountability 
and  one  Division  of  Operations  Support 
OCOs  Office  of  Central  Records 
Operations  (OCRO)  (pages  46321  and 
46322)  and  the  abolishment  of  OCRO  s 
Division  of  Earnings  Operations  and 
Division  of  Registration  Operations 
(pages  46321  and  46322).  The  OCO 
material  is  amended  as  follov^rs: 

Section  SP.IO  The  Office  of  Central 
Operations — (Orgjuiization)  (page 
46321): 

E.  The  Office  of  Central  Records 
Operations  (SPP). 

3.  The  Division  of  Earnings 
Operations  (SPPC):  Delete  all  material. 

4.  The  Division  of  Registration 
Operations  (SPPE):  Delete  all  material. 

Add: 

3.  The  Division  of  Earnings,  Eligibility 
and  Accountability  (SPPL). 

4.  The  Division  of  Operations  Support 
(SPPM). 

Section  SP.20  The  Office  of  Central 
Operations.— {Functions)  (page  46322): 

E.  The  Office  of  Central  Records 
Operations  (SPP). 

3.  The  Division  of  Earnings 
Operations  (SPPC):  Delete  all  material. 

4.  The  Division  of  Registration 
Operations  {SPffi):  Delete  all  material. 

Add: 

3.  The  Division  of  Earnings,  Eligibility 
and  Accountability  (SPPL). 


a.  Establishes  records  and  maintains 
control  of  agreements  with  State  and 
interstate  entities  and  modifications  of 
these  agreements;  and  reviews  wage . 
statements  submitted  for  State  and 
interstate  entity  employees. 

b.  Corresponds  with  employers  and 
the  Internal  Revenue  Service  about  the 
correction  and  processing  of  employer 
wage  reports  and  self-employment 
income  reports. 

c.  Performs  clerical  operations 
necessary  for  the  audit  and  control  of 
the  annual  updating  of  employer 
earnings  reports  and  for  correcting 
improperly  reported  earnings  items. 

d.  Directs  the  centralized 
supplemental  seciuity  income  (SSI) 
redetermination  operations  to  ascertain 
accuracy  of  SSI  payments.  Refers 
possible  overpayments  and 
underpayments  to  district  offices  for 
resolution. 

e.  Directs  the  representative  payee 
accountability  operation  to  assure 
benefits  are  used  in  the  beneficiary's 
best  interest 

4.  The  Division  of  Operations  Support 
(SPPM). 

a.  Provides  programming,  scheduling 
and  operating  support  for  the  automated 
processing  of  operational, 
administrative,  management  and 
statistical  computer  programs  for  OCRO 
and  other  SSA  components.  Provides 
analytical  and  procedural  support  on 
OCRO  workload  data  and  processes. 
Develops  technical  requirements  for 
information  reporting  systems.  Converts 
magnetic  tape  files  to  computer  output 
microfilm.  Maintains  OCRO  magnetic 
tape  library 

b.  Processes  source  documents,  keying 
input  through  data  entry  systems  for 
subsequent  input  and  processing 
through  computer  systems  in  OCRO  and 
the  Office  of  Systems  Operations. 

c.  Provides  internal  mail,  central 
microfilm  storage  and  retrieval  services 
to  OCRO. 

d.  Performs  microphotographic 
services  for  SSA.  Maintains  master 
copies  of  basic  systems  and  microfoiTn 
records  to  assure  continuous  operations, 
should  records  be  destroyed; 
reproduces,  on  film,  records  for  current 
use  and  for  preservation  of  a  variety  of 
employee  and  employer  records. 

Dated:  )uly  29, 1985. 
Nelson  |.  SalMlini, 

Acting  Deputy  Commissioner  for    . 

Management  and  Assessment. 

jFR  Doc.  85-18664  Filed  8-6-85;  8:45  am) 

BILLING  CODE  4tW-11-« 


Health  Resources  and  Services 
Administration 

Advisory  Committee  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  announcement  is  made 
of  the  following  National  Advisory  body 
scheduled  to  meet  during  the  month  of 
September  1985: 

Name:  National  Advisory  Council  on  Nurse 
Training. 

Date  and  Time:  September  11-13, 1985.  9:00 
a.m. 

Place:  Conference  Room  M.  Parklawn 
Building,  5600  Fishers  L,ane.  Rockville. 
Maryland  20657. 

Open  on  September  11,  9:00  a.m.-ll:00  a.m. 

Closed  for  remainder  of  meeting. 

Purpose:  The  Council  advisers  the 
Secretary  and  Administrator.  Health 
Resources  and  Services  Administration, 
concerning  general  regulations  and  policy 
matters  arising  in  the  administration  of  Title 
XXVII,  National  Health  Service  Corps, 
Health  Professions  Education,  Nurse  Training 
Omnibus  Budget  Reconciliation  Act  of  1981 
(Pub.  L.  97-35).  The  Council  al.so  performs 
final  review  of  grant  applications  for  Federal 
assistance,  and  makes  recommertdations  to 
the  Administrator,  HRSA. 

Agenda:  Agenda  items  for  the  open  portion 
of  the  meeting  will  cover  announcements; 
consideration  of  minutes  of  the  previous 
meeting;  reports  by  the  Director.  Bureau  of 
Health  Professions,  the  Financial 
Management  Officer,  BHPr.,  the  Director. 
Division  of  Nursing,  and  staff  reports.  The 
meeting  will  be  dosed  to  the  public  on 
September  11,  at  11:00  a.m.  for  the  remainder 
of  the  meeting  for  the  review  of  grant 
applications  for  advanced  nurse  training 
grants,  nurse  practitioner  grants,  special 
project  grants,  national  research  service 
awards,  and  research  project  grants.  The 
closing  is  in  accordance  with  the  provision 
set  forth  in  section  552b(c)(6),  Title  5  U.S. 
Code  and  the  Determination  by  the  Acting 
Administrator.  Health  Resources  and 
Services  Administration,  pursuant  to  section 
10(d)  of  Pub.  L  92-463. 

Anyone  wishing  to  obtain  a  roster  of 
members,  minutes  of  meeting,  or  other 
relevant  information  should  write  to  or 
contact  Dr.  Mary  S.  Hill,  Bureau  of 
Health  Professions.  Health  Resources 
and  Services  Administration,  Room  5C- 
04,  Parklavm  Building,  5600  Fishers 
Lane.  Rockville,  Maryland  20857, 
Telephone  (301)  443-6193. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Dated:  August  1. 1985. 

Jackie  E.  Baum, 

Advisory  Committee  Management  Officer. 
HRSA. 

|FR  Doc.  85-18674  Filed  a-6-8S(  8:45  am] 
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Advisory  Committee  Meeting  and 
Put>tic  Hearing 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Ihib.  L.  92-463),  announcement  is  made 
of  the  following  national  advisory  body 
scheduled  to  meet  during  the  months  of 
September  and  October  1985: 

Name:  Task  Force  on  Orgiin 
Transplantation  Public  Hearing. 

Date  and  Time:  Septenilier  30. 1985  9:00 
a  m. 

Place;  Wyndham  at  Dallas  Market  Center. 
2222  Stemmons  Freeway,  Dallas.  Texas 
7.'->207. 

The  testimony  offered  at  the  pubic 
hearing  should  concentrate  on  medical, 
legal,  ethical,  economic,  and  social 
issues  presented  by  human  organ 
procurement  and  transplantation.  As 
examples,  the  Task  Force  is  particularly 
interested  in  receiving  testimony  on 
ways  in  which  the  availability  of  donor 
organs  can  be  increased,  i.e..  through 
increased  improvements  in  organ 
procurement  system,  and  how  tissue 
and  organ  recovery  can  be  better 
coordinated.  Testimony  is  also  ' 
welcomed  on  problems  that  patients 
encounter  in  gaining  access  to  and 
paying  for  organ  transplanation;  the 
means  by  which  equitable  access  to 
organ  transplantation  by  patients,  and 
to  donated  organs  by  transplant  centers, 
c;in  be  assured;  and  whether  the  number 
of  medical  centers  doing  organ 
transplants  is  "sufficient  or  excessive." 
Finally,  the  Task  Force  would  welcome 
testimony  regarding  the  likely 
effectiveness  of  a  national  registry  of 
human  organ  donors. 

TTiose  wishing  to  testify  should 
contact  Ms.  Linda  D.  Sheaffer.  Executive 
Director,  no  later  then  September  23, 
1985,  either  by  telephone  or  in  writing. 
Once  final  arrangements  have  been 
made,  those  persons  who  expressed  a 
tlesire  to  testify  will  be  notified  of  the 
time  limitations  and  other  procedures 
which  will  apply  to  the  Hearing.  For 
example,  there  may  be  a  limitation 
placed  on  the  number  of  people 
testifying  on  behalf  of  any  one 
organization.  Written  testimony 
pertinent  to  the  issues  being  considered 
at  the  Hearing  may  be  submitted  to  Ms. 
Sheaffer  by  persons  unable  to  attend. 
*        *        *        • 

Name:  Task  Force  on  Organ 
Transplantation. 

Date  and  Time:  October  1. 1985  8:30  a.m. 

Plare:  Wyndham  at  Dallas  market  Center. 
2222  Stemmons  Freeway.  Dallas.  Texas 
75207. 

The  entire  meet  is  open  to  the  public. 

Purpose:  The  Task  Force  on  Organ 
Transplaniafion  is  required  to  conduct 
comprehensive  examinations  of  the  medical, 
legal,  ethical,  economic,  and  social  issues 


presented  by  human  organ  procurement  and 
transplantation;  including  an  assessment  of 
immumosupressive  medications  i»ed  to 
prevent  organ  re)ection  in  iransplant  patients. 
Reports  on  these  issues  are  required  to  be 
submitted  to  the  Department  of  Health  and 
Human  Services  and  the  Congress  later  this 
year. 

Agenda:  The  meeting  will  focus  on  organ 
donation,  procurement,  and  placement 
Agenda  items  will  include  reports  on  the 
results  of  memberships  surveys  conducted  by 
a  number  of  national  organizations  pertainirtg 
to  issues  being  considered  by  the  Task  Force; 
a  preliminary  report  of  a  study  of  the  number 
of  potential  organ  donors;  and  discussion  on 
increasing  organ  donation  through  education 
and/or  specific  legislative  action  at  the  State 
level. 

Public  comment  will  be  permitted 
from  4:00  p.m.  until  adjournment. 
Remarks  will  be  limited  to  five  minutes 
per  speaker.  Anyone  wishing  to  make  a 
statement,  please  notify  Linda  D. 
Sheaffer,  Executive  Director,  by  10:00 
a.m  on  October  1, 1985. 

Anyone  wishing  to  obtain  a  roster  of 
members,  minutes  of  meetings,  or  other 
relevant  information  should  write  to  or 
contact  Ms.  Linda  D.  Sheaffer,  Executive 
Director,  Office  of  Organ  Procurement 
and  Transplantation,  Office  of  the 
Administrator,  Health  Resources  and 
Services  Administration,  Room  17-60, 
Parklane  Building,  5600  Fishers  Lane. 
Rockville.  MD  20857,  telephone  (301) 
443-5911. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Dated:  August  1, 1985. 
Jackie  E.  Baum, 

Advisory  Committee  Management  Officer, 
HRSA. 
[DR  Doc.  85-18675  Rled  8-6-85;  8.45  amj 

BILLING  COOE  4160-1C-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[F-14952-A,F-14952-B1 

Alaska  Native  Ciahns  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  derision  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(a]  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18, 1971 
(ANCSA),  43  U.S.C.  1601, 1613(a),  will  be 
issued  to  Unalakleet  Native  Corporation 
for  approximately  35,100  acres.  The 
lands  involved  are  in  the  vicinity  of 
Unalakleet. 

Kateel  River  Meridian,  Alaska 

T.  18  S.,  R.  9  W.  (Partially  Surveyed) 
T.  19  S.,  R.  9  W.  (Partrally  Surveyed) 
T.  18  S..  R.  10  W.  (Surveyed) 


(Partially  Sorveyed) 
(Partially  Sarveyed) 
(Surveyed) 
(SiBveyed) 
(Partially  Surveyed) 
(Partially  Surveyed) 
(Surveyed) 
(Survej'ed) 


T.  19  S..  R.  10  W. 
T.  17  S.,  R.  11  W. 
T.  18  S..  R.  11  W. 
T.  19  S..  R.  11  W. 
T.  20  S..  R.  11  W. 
T.  21  S..  R.  11  W. 
T.  17  S..  R.  12  W. 
T.  21S..  R.12W. 

A  notice  of  the  decision  will  be 
published  once  a  week  for  four  (4) 
consecutive  weeks,  in  the  NOME 
NUGGET.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Bureau  of 
Land  Management,  Alaska  State  Ofike. 
701  C  Street.  Box  13.  Anchorage.  Alaska 
99513.  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision  shall  have  until  September  6, 
1985.  to  file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management 
Division  of  Conveyance  Managf*ment 
(960).  address  identified  above,  yrfiere 
the  requirements  for  filing  an  appeal  can 
be  obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Sot^Mirt  E 
shall  be  deemed  to  have  waived  their 
rights. 

Baibara  A.  Lange, 
Section  Chief,  Broach  of  ANCSA 
Adjudication. 
|FR  Doc.  85-18711  Filed  8-6-85;  8:45  an] 

BILUNG  COOE  431(KM-4I 


[F-14*24-A) 

Alaska  Native  Claims  Selection 

In  accordance  with  Departmental 

regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec 
14(a)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18, 1971 
(ANCSA).  43  U.S.a  1601. 1613.  will  be 
issued  to  Kokarmuit  Corporation  for 
approximately  2^  acres.  The  lands 
involved  are  in  the  vicinity  of  Akiak  and 
are  a  portion  of  U.S.  Survey  No.  5068, 
Alaska.  Tract  A. 

A  notice  of  the  decision  will  be 
published  once  a  week  for  four  (4) 
consecutive  weeks  in  THE  TUNDRA 
DRUMS.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Bureau  of 
Land  Management,  Alaska  State  Office. 
701  C  Street,  Box  13.  Anchorage.  Alaska 
99513.  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision  shall  have  until  Septembers, 
1985.  to  file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
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flle  an  appeal.  Appeals  must  be  Tiled  in 
the  Bureau  of  Land  Management, 
Division  of  Conveyance  Management 
(960),  address  identified  above,  where 
the  requirements  for  filing  an  appeal  can 
be  obtained.  Parties  who  do  not  Hie  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4.  Subpart  E 
shall  be  deemed  to  have  waived  their 
rights. 
Ruth  Slockie, 

Section  Chief.  Branch  ofANCSA 
Adjudication. 

(FR  Doc.  85-18710  Filed  »-«-85:  8:45  am] 

BNJJNQ  CODE  431»>IA-M 


Battle  Mountain  District  Grazing 
Advisory  Board  Meeting 

agency:  Bureau  of  Land  Management, 
Interior. 

ACnoM:  Notice  of  Grazing  Advisory 
Board  Meeting. 

summary:  In  accordance  with  Pub.  L 
94-579,  a  meeting  of  the  Battle  Mountain 
District  Grazing  Advisory  Board  will  be 
held. 

DATE  September  11, 1985.  begin  at  8:00 
a.m.  in  the  Tonopah  Convention  Center, 
301  Brougher,  Tonopah,  Nevada. 

SUI>PLEMENTAL  INFORMATION:  The 

agenda  for  the  meeting  will  include: 

1.  Status  of  FY  85  range  improvement 
projects, 

2.  A  review  of  proposed  FY  86  range 
improvement  projects  along  with  the 
investment  analysis, 

3.  Tonopah  Resource  Area  Grazing 
Program  Review,  and 

4.  Shoshone-Eureka  Resource  Area 
Allotment  Categorization  Criteria.  The 
meeting  is  open  to  the  public.  Interested 
persons  may  make  oral  statements  to 
the  board  between  11:30  and  12:00  a.m. 
on  September  11. 1985.  or  file  written 
statements  for  the  Board's 
consideration.  If  you  wish  to  make  oral 
comments,  please  contact  Michael  C. 
Mitchel  by  September  4, 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Michael  C.  Mitchel.  Acting  District 
Manager,  P.O.  Box  1420,  Battle 
Mountain  Nevada  89820.  or  phone  (702) 
635-5181. 

Date:  July  29,  1985. 
Michael  C  Mitchel, 

Acting  District  Manager.  Battle  Mountain. 
Nevada. 

|FR  Doc.  85-18688  Filed  8-6-«5:  8:45  am| 

BH.LINQ  COOC  431(M1C-M 


(NM-A  19755-<TX)1 

New  Mexico;  Proposed  Reinstatement 
of  Tennlnatlon  (Ml  and  Gas  Lease 

United  States  Department  of  the 
Interior,  Bureau  of  Land  Management. 
Santa  Fe.  New  Mexico  87501.  Under  the 
provisions  of  PL  97-451,  Mobil  Producing 
Texas  and  New  Mexico,  Inc.  petitioned 
for  reinstatement  of  oil  and  gas  lease 
NM-A  19755-{TX)  covering  lands 
located  in  Davy  Crockett  National 
Forest  in  Houston  County,  Texas, 
further  described  by  metes  and  bounds 
containing  2,560.00  acres. 

It  has  been  shown  to  my  satisfaction 
that  failure  to  make  timely  payment  of 
rental  was  due  to  inadvertence. 

No  valid  lease  has  been  issued 
affecting  the  lands.  Payment  of  back 
rentals  and  administrative  cost  of 
$500.00  has  been  paid.  Future  rentals 
shall  be  at  the  rate  of  $5.00  per  acre  per 
year  and  royalties  shall  be  at  the  rate  of 
16%  percent.  Reimbursement  for  cost  of 
the  publication  of  this  notice  shall  be 
paid  by  the  lessee. 

Reinstatement  of  the  lease  will  be 
effective  as  of  the  date  of  termination. 
January  1, 1985. 
Tessie  R.  Anchondo, 
Chief,  Adjucication  Section. 
[FR  Doc.  85-18686  Filed  8-6-85;  a45  am) 

MLUNG  COOC  4310-FB-M 


District  Advisory  Council  and  Grazing 
Advisory  Board;  Meeting 

agency:  Bureau  of  Land  Management, 
Vale  District,  Interior. 

ACTION:  Notice  of  Meetings,  District 
Advisory  Council  and  Grazing  Advisory 
Board. 


SUMMARY:  Notice  is  given  in  accordance 
with  Pub.  L  92-463  that  the  Vale  District 
Grazing  Advisory  Board  will  meet 
August  28  and  the  District  Advisory 
Council  will  meet  August  29, 1985.  The 
agenda  for  both  meetings  will  highlight 
the  Oregon  Statewide  Wilderness 
recommendations  and  fiscal  year  1986 
project  proposals. 

ADDRESS:  The  meetings  will  begin  at 
9:00  a.m.  in  the  conference  room  of  the 
Vale  District  Office,  100  Oregon  Street. 
Vale,  OR  97918.  The  public  is  welcome 
to  attend. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barry  Rose.  Vale  District  Office,  503- 
473-3144. 

David  P.  Lodzinski, 

Vale  District  Manager. 

|FR  Doc.  85-18755  Filed  8-6-85:  8:45  am] 

BILLING  COOE  4310-33-M 


information  Collection  Submitted  to 
ttie  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Bureau  clearance  officer  and  the  Office 
of  Management  and  Budget  Interior 
Department  Desk  Officer,  Washington, 
D.C.  20503.  telephone  202-395-7340. 
Title:  Special  Recreation  Application 
and  Permit  From.  43  CFR  Part  8372 
Abstract:  Respondents  supply 
identifying  information  and  data  on 
proposed  commercial,  competitive,  or 
individual  recreational  use 
respectively,  when  required,  to 
determine  eligibility  for  permit.  This 
information  allows  the  bureau  to 
authorize  requested  use  and 
determine  appropriate  fees.  This 
information  will  also  be  used  to 
tabulate  recreation  use  data  for  the 
annual  Federal  Recreation  Fee  Report 
required  by  the  Land  and  Water 
Conservation  Fund. 
Bureau  Form  Number:  8370-1 
Frequency:  Annually  at  selected 

Recreation  areas/sites 
Description  of  Respondents:  Recreation 
visitors  to  areas  of  the  public  lands 
where  special  recreation  permits  are 
required. 
Annual  Responses:  1500 
Annual  Burden  Hours:  750 
Bureau  clearance  officer:  Rebecca 
Daugherty,  202-635-8853 
Dated:  June  25, 1985. 
Frank  A.  Edwards, 
Assistant  Director. 
(FR  Doc.  85-18690  Filed  8-6-«5:  8:45  am) 

BILUNG  COOE  4310-M-M 


Livestock  Grazing  Environmental 
Impact  Statements— Fiscal  Year  1986 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  Notice. 

summary:  As  required  by  the  Court 
Order  in  Natural  Resources  Defense 
Council.  Inc..  et  oL,  v.  Morton,  et  al.. 
Civil  Action  No.  1983-73,  this  notice 
identifies  12  Resource  Management 
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Plans  (RMP's)  and  associated 
environmental  impact  statements  (EIS's) 
covering  the  effects  of  livestock  grazing 
scheduled  for  completion  by  the  Bureau 
of  Land  Management  during  Fiscal  Year 
1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Billy  Templeton,  Chief,  Division  of 
Rangeland  Resources,  Bureau  of  Land 
Management,  (220)  18th  &  C  Streets, 
NW.,  Washington.  D.C.  20240  (202/653- 
9193). 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  the  Court  Order  in 
Natural  Resources  Defense  Council, 
Inc.,  et  al.,  v.  Morton  et  al.  Civil  Action 
No.  1983-73.  the  following  described 
EIS's.  involving  18,650,000  acres  of 
public  land,  are  scheduled  for 
completion  during  Fiscal  Year  1988.  The 
acres  of  public  land  shown  for  each 
RMP  include  only  those  lands  not 
previously  discussed  in  a  grazing  EIS 

Resource  Management  Plans 

[Pubic  ■■nd  in  thousand*  of  acre*] 
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ElSnwn* 

Acraa 

UW.  Snak* _ 

1,171 

An  area  in  northweat  Cotora- 
do  wittiin  tha  Craig  District 
and  tha  Litda  Snaka  Ra- 
sourca  Araa. 

South  Oakoti 

200 

An  area  in  western  South 
Dakota  within  the  Miles 
Qty  Distrid  and  tha 
Powder  River  Resource 
Area. 

Easlam  Arizona 

1,071 

An  araa  in  eastern  Arizona 
within  the  Safford  and 
Phoenix  Districts  and  the 
San  Sonon,  Gila.  Phoenix 
and  Kingman  Resource 
Areas. 

UnM 

458 

An  araa  in  northeastern 
ktaho  wfthm  tha  Salmon 
Oistnct  and  (ha  Lemhi  Re- 
source Area. 

Bakar 

49 

An  area  m  northeast  Oregon 
within  the  Vale  Disthct  and 
tha  Baiter  Resource  Area. 

EsmeiakJa 

8,373 

An  area  in  southwestern 
Nevada  within  the  Las 
Vegas  District  and  the 
Statellne— Esmerakia  Re- 
source Area. 

Elko...      

3,260 

An  area  in  northeastern 
Nevada  within  the  Elko 
Distnct  and  the  Elko  Re- 
source Area. 

CafWwd 

1.014 

An  area  in  southeastern 
New  Mexkx  wrthin  the 
Roewek  Dntnct  and  the 
Cartsbad   Resource   Vea. 

Waahakia 

1,141 

An  area  m  north  central  ^- 

ommg  wrthm  the  Wortand 

Dwtnct  and  the  Washakie 

Resource  Area. 

SanJuwi.. 

2,270 

An  area  m  southeastern 
Utah  unthin  the  Moeb  Dis- 
thct and  the  San  Juan  Re- 
source Area 

Wann  Spnngs 

2.219 

An  area  m  west  central  Utah 
within  the  RichfieW  Oistnct 
and  the  Warm  Spnngs  Re- 
source Area. 

Hooaa  Ranga _ 

2,343 

An  area  in  west  central  Utah 
within  the  RichfieU  District 
arxj  the  House  Range  Re- 
source Area. 

Dated:  August  1, 1985. 

Vincent  |.  Hecker, 

Acting  Deputy  Director,  Lands  and 
Renewable  Resources. 


Siaia 


EIS 
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(000s) 


FEIS  Data  FY  1965 
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AZ 
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1,192 
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CO 
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c 

MedkAie  Lodge „ 
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8/14/85 

K) 

Monument _..„ 

1,179 

12/26/84 

» 

JartMlge „_ 

1«1 



MT 

Garnet „ 

151 

MT 

Mm 

12/14/84 

NV 

Lahoman '...._ 

2,422 

11/08/84 

NM 

Rw  Puaroo..           _      _.. 

97 



NM 

WWte  Sand* 

948 

OR 

John  Day  ' „.... 

183 

11/15/84 

OR 

Spnkjmo         

306 

OR 

Two  RlVATf  ,..„_......,.._ 

294 

1,097 

UT 

Book  Cliffs .     „_ 

11/30/84 

UT 

1,006 
1,032 

UT 

Ced»  ' „.. 

11/09/84 

WY 

Riiffain  I 

799 

8/30/85 

WV 

Platte  Riiwi. 

1,418 

11/05/84 

WY 

1  633 

WY 

LMVtw                   

1.026 

To«.-.     

21,180 

FEIS  Data  FY  1986 

AZ 

CO 

Eastern  Arizona 

Little  Snake.— 

Lemhi _ 

Sooth  OakoU-    

1.071 

1,171 

459 

260 

3,373 

19?? 

3,260 

1X>14 

49 

2.270 

2,343 

2,219 

1,141 

ID 

MT 

NV 



NV 

Walkw          



NV 
NM 

on 

Elko 

Catl*b«d.._ „ 

Baker _.   ..„     ... 

.    . 

UT 
UT 
UT 
WY 

San  Juan 

House  Ranga ... 

Warm  Springs 

Washakie _.. 

Tow 



20,572 

FEIS  Data  FY  1987 

lO 
10 

614 
145 
602 
110 
1,269 
924 



NM 

Farmington ....      _ 

UT 
WY 
WY 

Utah  County 

Mediane  Bow _ „.. 

Pinedale „    

Total 



3,564 

FEIS  Oala  FY  1988 

NM 

114 
626 

1,536 

NM 
UT 

Toa* 

San  Rafael 

Cody _„ 



WY 

1,013 

Total 

3.291 

'  Carryovers  Irom  FY  1984. 

[PR  Doc.  85-18678  Filed  8-6-65;  8:45  am] 

BtLUNQ  CODE  4310-84-11 


Proposed  Oil  and  Gas  Lease  Form 
Revision 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Publication  of  proposed  changes 


to  oil  and  gas  lease  form  and  geothermal 
lease  form. 

summary:  On  July  1, 1984.  the  Bureau  of 
Land  Management  began  using  a  new 
multipurpose  oil  and  gas  lease  form 
(Form  3100-11)  and  a  new  geothermal 
resources  lease  form  (Form  3200-24).  As 
a  result  of  internal  review,  the  Bureau  of 
Land  Management  is  proposing  changes 
to  these  forms. 

DATE:  Comments  on  the  proposed 
changes  should  be  submitted  by  October 
7. 1985.  Comments  received  or 
postmarked  after  the  above  date  may 
not  be  considered  in  the  final 
decisionmaking  process. 

ADDRESS:  Comments  should  be 
submitted  to:  Director  (620).  Bureau  of 
Lar.d  Management  1800  C  Street  NW, 
Washington,  D.C.  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karl  Duscher  or  Gregory  Shoop.  (202) 
653-2187. 

SUPPLEMENTARY  INFORMATION:  Identical 

changes  would  be  made  to  both  forms. 
The  proposed  changes  are  as  follows: 

1.  The  "rights  granted"  clause  would 
be  amended  to  clarify  that  in  addition 
to  the  exclusive  rights  to  drill  for, 
extract  remove,  sell.  etc..  a  lease  grants 
the  nonexclusive  right  to  conduct 
geophysical  exploration  on  a  leasehold 
Since  geophysicial  exploration  is  a 
nonexclusive  right  the  Bureau  had  not 
previously  listed  it  among  the  rights 
granted  on  the  oil  and  gas  lease  form, 
and  omitted  it  from  the  revised 
geothermal  lease  form  simply  in  the 
interest  of  consistency.  However,  the 
new  lease  forms  have  been 
misinterpreted  by  some  parties  as  not 
including  the  right  to  conduct 
geophysical  operations.  The  proposed 
change  would  clarify  that  such  right  is 
included. 

2.  The  requirement  in  section  6  of  the 
lease  forms  that  lessees  contact  the 
lessor  "Prior  to  disturbing  the  surface  of 
the  leased  lands"  would  be  revised  to 
require  contact  "Prior  to  entering  the 
leased  lands."  This  change  wiO  improve 
the  ability  of  the  Government  to  guide 
the  lessee  in  preparing  acceptable  plans 
of  operations. 

3.  A  new  paragrpah  would  be  added 
to  the  end  of  section  6  to  read  as 
follows:  'To  the  extent  consistent  with 
lease  rights  granted  and  specific 
provisions  of  this  lease,  surface  use  and 
occupancy  is  subject  to  the  regulations 
of  the  surface  managing  agency."  This 
addition  simply  recognizes  that  surface 
managing  agencies  have  the  right  to 
regulate  surface  use  and  occupancy,  as 
long  as  such  regulation  does  not  conflict 
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with  the  terms  and  conditions  of  the  oil 
and  gas  lease  contract. 

Datpd:  July  31. 1985. 
AmoM  E.  Petty. 

Acting  Associate  Director. 

[VR  Doc.  85-18*577  Filed  8-6-85:  8:45  am) 

MLUNGCOOE  43tO-*MI 


INM  460671 

New  Mexico;  Proposed  Reinstatement 
of  Ternunation  Oil  and  Gas  Lease 

Under  the  provisions  of  Pub.  L.  97-451, 
Pete  M.  Douglas  petitioned  for 
reinstatement  of  oil  and  gas  lease  NM 
46067  covering  the  following  described 
lands  located  in  Chaves  County.  New 
Mexico: 

T.  6  S..  R.  29  E.  NMPM. 
Sec.  30:SE^'i. 

Containing  160.00  acres. 

It  has  been  shown  to  my  satisfaction 
thiit  failure  to  make  timely  payment  of 
rental  was  due  to  inadvertence. 

No  valid  lease  has  been  issued 
affecting  the  lands.  Payment  of  back 
rentals  and  administrative  cost  of 
$500.00  has  been  paid.  Future  rentals 
shall  be  as  the  rate  of  $5.00  per  acre  per 
year  and  royalties  shall  be  at  the  rate  of 
16%  percent.  Reimbursement  for  cost  of 
the  publication  of  this  notice  shall  be 
paid  by  the  lessee. 

Reinstatement  of  the  lease  will  be 
effective  as  of  the  date  of  termination. 
January  1. 1985. 
Tesne  R.  Aochoodo, 
Chief.  Adjudication  Section. 
(FR  Doc  85-18687  Filed  8-6-85;  8:45  amj 

BILLING  COOe  4310-F8-4I 


Fish  and  Wfldfife  Sei^ice 

AvaflatHltty  of  a  Draft  Environmental 
Impact  Statement  on  the  Adoption  and 
Implementation  of  Coachelia  Valley 
Fringed-toed  Lizard  Habitat 
Conservation  Plan  and  Endangered 
Species  Act  10(a)  Permit 

AOENCV:  Fish  and  Wildlife  Service. 
Interior. 

ACnOH:  Notice. 

summary:  This  notice  advises  the  public 
that  the  draft  Envirorunental  impact 
Statement  on  the  Adoption  and 
Implementation  of  Coachelia  Valley 
Fringed-toed  Lizard  Habitat 
Conservation  Plan  and  Endangered 
Species  Act  10(a)  Permit  is  available  for 
public  review.  Comments  and 
suggestions  are  requested.  The  following 
summary  i»  provided  for  your  use  and 
information: 


The  proposed  Federal  action  is  the 
issuance  of  a  permit  under  Section  10(a) 
of  the  Endangered  Species  Act  to  allow 
"incidental  take"  of  the  Coachelia 
Valley  fringed-toed  lizard,  a  threatened 
species.  The  applicant,  the  local 
governments  in  the  Coachelia  Valley 
and  Riverside  County  in  California, 
proposes  that  the  permit  be  conditioned 
by  a  Habitat  Conservation  Plan.  The 
Plan  presents  a  complete  disposition  of 
all  lands  within  the  historic  range  of  the 
CVFLL.  Lands  with  high  habitat  values 
would  be  set  aside  in  reserves;  other 
lands  would  be  managed  or  zoned  to 
retain  habitat  values;  and  some  lands 
would  be  designated  for  development. 
Developers  would  pay  a  mitigation  fee 
which  would  partly  fund  acquisition  of 
the  reserves. 

The  DEIS  considers  six  secondary 
alternatives  to  the  proposed  action.  Five 
of  the  secondary  alternatives  consist  of 

(1)  two  variations  in  number  of  reserves. 

(2)  two  variations  in  size  of  reserves, 
and  (3)  an  alternate  reserve  location. 
The  sixth  secondary  alternative  involves 
individual  land  owner  set  asides.  Which 
would  not  require  a  mitigation  fee,  and 
would  not  provide  effective 
conservation. 

The  second  primary  alternative  is  no 
action,  denial  of  an  "incidental  take" 
permit.  This  is  essentially  the  status  quo 
which  does  not  provide  for  control  of 
habitat  loss  outside  of  the  reserves.  The 
DEIS  considers  two  secondary 
variations,  enforcement  of  the 
Endangered  Species  Act  without 
exception  and  a  solely  Federal  preserve. 
Both  would  be  more  costly,  and  they 
would  not  be  effective  in  preventing 
habitat  loss  and  in  promoting  habitat 
conservation. 

DATES:  Written  comments  are  requested 
by  October  7, 1985. 

A  public  meeting  to  receive  comments 
will  be  held  on  September  12, 1985  from 
7:00  to  9«0  p.m. 

ADDRESS:  Comments  should  be 
addressed  to:  Mr.  Richard  J.  Myshak, 
Regional  Director,  U.S.  Fish  and  Wildlife 
Service,  500  NE.  Multnomah  Street.  Suite 
1692,  Portland.  Oregon  97232. 

A  public  meeting  to  receive  comments 
will  be  held  at  the  City  Council 
Chambers.  3200  East  tahquitz— 
MacCallum  in  Palm  Springs.  California 
97203  on  September  12,  1985  from  7:00  to 
9:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Merle  Richmond.  Environmental 
Specialist,  U.S.  Fish  and  Wildlife 
Service,  500  NE.  Multnomah  Street  Suite 
1692,  Portland,  Oregon  97232,  Phone: 
Commercial  (503)  231-6131:  FTS  429- 
6131. 


Individuals  wishing  copies  of  this  EIS 
for  review  should  immediately  contact 
the  above  individual.  Copies  have  been 
sent  to  all  agencies  and  individuals  who 
participated  in  the  scoping  process  and 
to  all  others  who  have  already 
requested  copies. 

Dated  July  31. 1985. 
Richard ).  Myshak, 

Regional  Director. 

|FR  Doc.  85-18670  Filed  8-6-85;  8:45  am] 

BILLINQ  COOe  4310-S5-M 


National  Park  Service 

Detemtination  of  Concessioner 
Franchise  Fees 

agency:  National  Park  Service.  DOL 
action:  Notice  of  intent. 

summary:  The  National  Park  Service 
proposes  to  revise  and  update  the 
method  used  to  determine  franchise  fees 
paid  by  concessioners  for  the  privilege 
of  operating  a  conunercial  activity  on 
National  Park  Service  land.  The 
proposed  method  links  the 
determination  of  the  fee  to  published 
industry  statistics. 

date:  Comments  must  be  received  on  or 
before  October  7, 1985. 

ADDRESS:  Comments  should  be  directed 
to:  David  E.  Gackenbach,  Chief, 
Concessions  Division.  National  Park 
Service,  P.O.  Box  37127,  Washington. 
DC.  20013-7127. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  Dixon,  Chief,  Finance  Branch, 
Concessions  Division,  National  Park 
Service,  P.O.  Box  37127,  Washington. 
D.C.  20013-7127.  Copies  of  the  proposed 
franchise  fee  procedures  are  available 
on  request. 

SUPPLEMENTARY  INFORMATION: 

Background 

Pub.  L.  89-249  states  in  subsection 
3(d)  that  "Franchise  fees,  however 
stated,  shall  be  determined  upon 
consideration  of  the  probable  value  to 
the  concessioner  of  the  privileges 
granted  by  the  particular  contract  or 
permit  involved.  Such  value  is  the 
opportunity  for  net  profit  in  relation  to 
both  gross  receipts  and  capital 
invested". 

Therefore,  in  setting  a  concessioner's 
franchise  fee,  the  National  Park  Service 
considers  that  the  probable  value  of  the 
authorization  should  be  determined  by 
reviewing  the  concessioner's  returns  on 
gross  receipts  and  equity  capital  and 
then  making  a  judgment,  in  part,  by 
comparing  it  to  the  returns  of  similar 
businesses.  Implicit  in  this  analysis  is  a 
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judgment  as  to  how  much  of  the  results 
are  based  on  the  opportunity  offered  to 
the  concessioner  by  both  the  terms  of 
the  contract  and  specifics  of  the 
operation  and  how  much  is  the  result  of 
the  management  of  the  operation. 
Finally,  the  value  must  be  translated 
into  a  fee  on  a  systematic,  consistent, 
and  uniform  basis. 

Pub.  L.  8»-249  goes  on  to  say  that 
"Consideration  of  revenue  to  the  United 
States  shall  be  subordinate  to  the 
objectives  of  protecting  and  preserving 
the  areas  and  of  providing  adequate  and 
appropriate  services  for  visitors  at 
reasonable  rates".  That  is.  franchise 
fees  shall  not  be  set  at  such  a  level  so  as 
to  impact  on  the  physical  environment 
or  the  quality  of  service  to.  the  visitor. 

Present  System 

Franchise  fees  are  presently  set  by 
computing  an  overall  weighted  minimum 
fee  using  the  minimum  rates  established 
in  four  major  sales  categories.  The 
overall  minimum  fee  rate  is  then 
adjusted  (increased/decreased)  by 
taking  into  account  the  various 
economic  considerations  involved  with 
the  operation.  In  each  analysis,  five 
years  of  financial  statistics,  when 
available,  are  used  so  as  to  offset  the 
effect  of  abnormal  years. 

Proposed  System 

The  proposed  system  determines  the 
minimum  fee  in  much  the  same  manner; 
however,  the  minimums  are  set  at  the 
lower  quartile  industry  average  of  return 
on  sales  for  each  line  of  business.  The 
use  of  such  a  minimum  means  that  75% 
of  businesses  in  each  line  of  business 
would  show  a  profit  if  the  minimum  was 
paid,  not  considering  the  effects  of 
income  taxes.  In  addition,  sales  are 
broken  down  into  eighteen  sales 
categories  rather  than  the  existing  four. 

The  proposed  system  includes  a 
maximum  fee  rate.  This  rate  is  equal  to 
one-half  of  the  concessioner's  adjusted 
profits  before  taxes  and  franchise  fees 
as  a  percentage  of  total  sales.  The 
maximum  is  intended  to  be  an  upper 
limit  guideline  which  would  only  be 
exceeded  in  the  most  unusual 
circumstances. 

The  recommended  fee  will  normally 
be  set  somewhere  between  this 
minimum  and  maximum  rate  based  on 
the  concessioner's  profitability  history 
in  comparison  with  reported  industry 
statistics.  Thus,  those  concessioners 
doing  very  well  in  comparison  with 
similar  businesses  would  pay  fees  closer 
to  the  maximum  and  vice  versa. 

A  significant  and  necessary  aspect  of 
financial  analysis  will  be  to  make 
adjustments  where  appropriate  to  the 
concessioner's  reported  profits.  These 


adjustments  will  be  consistent  with  the 

reporting  of  similar  businesses  and  with 

the  operating  characteristics  of  the 

particular  concession. 

Richard  E.  Powers, 

Acting  Director 

(PR  Doc.  85-18740  Filed  8-d-«5;  8:45  am] 

BILLINO  CODE  4310-70-11 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

Board  for  International  Food  and 
Agricultural  Development;  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act,  notice 
is  hereby  given  of  the  seventy-second 
meeting  of  the  Board  for  International 
Food  and  Agricultural  Development 
(BIFAD)  on  September  4, 1985. 

The  purpose  of  this  meeting  is  to 
receive  a  report  by  Dr.  Donald 
Paarlberg,  Professor  Emeritus  at  Purdue 
University,  on  a  topic  in  international 
agricultural  development  appropriate  to 
the  observance  of  the  10th  anniversary 
of  Title  XII;  to  hear  a  presentation  by 
ofi'icials  of  the  American  Association  of 
State  Colleges  and  Universities 
(AASCU)  on  a  proposed  grant  to 
AASCU;  and  to  review  experience  with 
Collaborative  Research  Support 
Programs,  including  presentations  by 
AID  and  university  representatives  on 
the  concept  and  accomplishments  of  the 
programs,  and  a  panel  discussion  on 
future  directions. 

The  meeting  will  begin  at  9:00  a.m. 
and  adjourn  at  12:30  p.m.,  and  will  be 
held  in  Conference  Room  B,  Pan 
American  Health  Organization,  525  23rd 
Street  NW.,  Washington,  D.C.  The 
meeting  is  open  to  the  public.  Any 
interested  person  may  attend,  may  file 
written  statements  with  the  Board, 
before  or  after  the  meeting,  or  may 
present  oral  statements  in  accordance 
with  procedures  established  by  the 
Board,  and  to  the  extent  the  time 
available  for  the  meeting  permits. 

Dr.  Erven  J.  Long,  Director,  Research 
and  University  Relations,  Bureau  for 
Science  and  Technology,  Agency  for 
International  Development,  is 
designated  as  A.I.D.  Advisory 
Committee  Representative  at  this 
meeting.  It  is  suggested  that  those 
desiring  further  information  write  to  him 
in  care  of  the  Agency  for  International 
Development.  International 
Development  Cooperation  Agency. 
Washington.  D.C.  20523,  or  telephone 
him  at  (703)  235^929. 


Dated:  August  1. 1985. 
Erven  |.  Long, 

A.I.D.  Advisory  Committee  Representative, 
Board  for  International  Food  and  Agricultural 
Development 

[PR  Doc.  85-18669  Filed  8-6-85: 8:45  am| 

BILUNO  COOC  tlM-01-M 


INTERNATIONAL  TRADE 
COMMISSION 

I  Investigation  No.  701-TA-244  (Final)] 

CartMn  Steel  Wire  Rod  From 
Venezuela 

agency:  International  Trade 
Commission. 

ACTION:  Institution  of  a  final 
countervailing  duty  investigation  and 
scheduling  of  a  hearing  to  be  held  in 
connection  with  the  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
countervailing  duty  investigation  No. 
701-TA-244  (Final)  under  section  705(b) 
of  the  Tariff  Act  of  1930  (19  U.S.Q 
1671d(b))  to  determine  whether  an 
industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Venezuela  of  carbon  steel 
wire  rod,  provided  for  in  item  607.17  of 
the  Tariff  Schedules  of  the  United 
States,  which  have  been  found  by  the 
Department  of  Commerce,  in  a 
preliminary  determination,  to  be 
subsidized  by  the  Government  of 
Venezuela.  Commerce  will  make  its 
final  subsidy  determination  in  this 
investigation  on  or  before  September  16, 
1985,  and  the  Commission  wil  make  its 
final  injury  determination  by  November 
7, 1985  (see  sections  705(a)  and  705(b)  of 
the  act  (19  U.S.C.  1671d(a)  and  1671(b))). 
For  further  information  concerning  the 
conduct  of  this  investigation,  hearing 
procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  Part 
207,  Subparts  A  and  C  (19  CFR  Part  207). 
and  Part  201,  Subparts  A  through  E  (19 
CFR  Part  201),  as  amended  by  49  FR 
32569,  Aug.  15,  1984). 

EFFECTIVE  DATE:  July  11, 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  Eninger  (202-523-0312),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  701  E  Street  NW.. 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
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Commission's  TDD  terminal  on  202-724- 
0002. 

SUPPLEMENTARY  INFOHMATIOM: 

Background 

This  investigation  is  being  instituted 
as  a  result  of  an  affirmative  preliminary 
determination  by  the  Department  of 
Commerce  that  certain  benefits  which 
constitute  subsidies  within  the  meaning 
of  section  701  of  the  act  (19  U.S.C.  1671) 
are  being  provided  to  manufacturers, 
producers,  or  exporters  in  Venezuela  of 
carbon  steel  wire  rod.  The  investigation 
was  requested  in  a  petition  filed  on 
April  a  1985.  by  counsel  on  behalf  of 
Atlantic  Steel  Co..  Continental  Steel 
Corp..  Georgetown  Steel  Corp..  North 
Star  Steel  Texas.  Inc..  and  Raritan  River 
Steel  Co.  In  response  to  that  petition  the 
Commission  conducted  a  preliminary 
countervailing  duty  investigation  and, 
on  the  basis  of  information  developed 
during  tlie  course  of  that  investigation, 
determined  that  there  was  a  reasonable 
indication  that  an  industry  in  the  United 
States  was  materially  injured  by  reason 
of  imports  of  the  subject  merchandise 
(50  FR  23064.  May  30. 1965). 

Participation  in  the  investigation 

Persons  wishing  to  participate  in  this 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§  201.11  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  201.11). 
not  later  than  twenty-one  (21)  days  after 
the  pubhcation  of  this  notice  in  the 
Federal  Register.  Any  entry  of 
appearance  filed  after  this  date  wi^  be 
referred  to  the  Chairwoman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Service  list 

Pursuant  to  S  201.11(d)  of  the 
Commission's  rules  (19  CFR  201.11(d)). 
the  Secretary  will  prepare  a  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  this  investigation 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance.  In 
accordance  with  5  201.16(c)  of  the  rules 
(19  CFR  201.18(c),  as  amended  by  49  FR 
32569.  Aug.  15, 1984),  each  document 
filed  by  a  party  to  the  investigation  must 
be  served  on  all  other  parties  to  the 
investigation  (as  identified  by  the 
service  list),  and  a  certificate  of  service 
must  accompany  the  document.  The 
Secretary  will  not  accept  a  document  for 
filing  without  a  certificate  of  service. 

Staff  report 

A  public  version  of  the  prehearing 
staff  report  in  this  investigation  will  be 


placed  in  the  public  record  on 
September  la  1985,  pursuant  to  S  207.21 
of  the  Commission's  rules  (19  CFR 
207.21). 

Hearing 

The  Commission  will  hold  a  hearing  in 
connection  with  this  investigation 
beginning  at  10:00  a.m.  on  October  1. 
1985.  at  the  U.S.  International  Trade 
Commission  Building,  701  E  Street  NW.. 
Washington.  DC.  Requests  to  appear  at 
the  hearing  should  be  filed  in  writing 
with  the  Secretary  to  the  Commission 
not  later  than  the  close  of  business  (5:15 
p.m.)  on  September  20, 1985.  All  persons 
desiring  to  appear  at  the  hearing  and 
make  oral  presentations  should  file 
prehearing  briefs  and  attend  a 
prehearing  conference  to  be  held  at  9:30 
a.m.  on  September  24. 1985.  in  room  117 
of  the  U.S.  International  Trade 
Commission  Building.  The  deadline  for 
filing  prehearing  briefs  is  September  25. 
1985. 

Testimony  at  the  public  hearing  is 
governed  by  §  207.23  of  the 
Commission's  rules  (19  CFR  207.23).  This 
rule  requires  that  testimony  be  limited  to 
a  nonconfidential  summary  and  analysis 
of  material  contained  in  prehearing 
briefs  and  to  information  not  available 
at  the  time  the  prehearing  brief  was 
submitted.  Any  written  materials 
submitted  at  the  hearing  must  be  filed  in 
accordance  with  the  procedures 
described  below  and  any  confidential 
materials  must  be  submitted  at  least 
three  (3)  working  days  prior  to  the 
hearing  (see  §  201.6(b)(2)  of  the 
Commission's  rules  (19  CFR  201.6(b)(2). 
as  an.ended  by  49  pR  32569,  Aug.  15. 
1984)). 

Written  submissions 

All  legal  arguments,  economic 
analyses,  and  factual  materials  relevant 
to  the  public  hearing  should  be  included 
in  prehearing  briefs  in  accordance  with 
§  207.22  of  the  Commission's  rules  (19 
CFR  207.22).  Posthearing  briefs  must 
conform  with  the  provisions  of  §  207.24 
(19  CFR  207.24)  and  must  be  submitted 
not  later  than  the  close  of  business  on 
October  8. 1985.  In  addition,  any  person 
who  has  not  entered  an  appearance  as  a 
party  to  the  investigation  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigation  on  or  before  October  8, 
1985. 

A  signed  original  and  fourteen  (14) 
copies  of  each  submission  must  be  filed 
with  the  Secretary  to  the  Commission  in 
accordance  with  S  201.8  of  the 
Commission's  rules  (19  CFR  201.8.  as 
amended  by  49  FR  32569.  Aug.  15, 1984). 
All  written  submissions  except  for 
confidential  business  data  will  be 


avaibble  for  public  inspection  during 
regular  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary  to  the 
Commission. 

Any  business  information  for  which 
confidential  treatment  is  desired  must 
be  submitted  sefkarately.  The  envelope 
and  all  pages  of  such  submissions  must 
be  clearly  labeled  "Confidential 
Business  Information. ".  Confidential 
submissions  and  requests  for 
confidential  treatment  must  conform 
with  the  requirements  of  201.6  of  the 
Commission's  rules  (19  CFR  201.6,  as 
amended  by  49  FR  32569.  Aug.  15. 1984). 

Authority:  This  investigation  is  beinjj 
conducted  under  authority  of  the  Tariff  Act  of 
1930.  Title  VII.  This  notice  is  published 
pursuant  to  §  207.20  of  the  Commission's 
rules  (19  CFR  207.20,  as  amended  by  49  FR 
32569.  Aug.  15,  1984). 

By  order  of  the  Commission. 

Issued:  luiy  31.  1985. 
Kenneth  R.  Mason, 
Secretory. 

|FR  Doc.  85-18748  Filed  S-6-8S:  8:45  am] 
BILLING  COOE  7030-OI-M 


(Investigations  Nos.  731-TA-27S  Through 
281  (PreUmlnary)] 

Certain  Cast-iron  Pipe  Fittings  From 
Brazil,  Korea,  and  Taiwan 

agency:  International  Trade 
Commission. 

ACTION:  Institution  of  preliminary 
antidumping  investigations  and 
scheduling  of  a  conference  to  be  held  in 
connection  with  the  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
antidumping  investigations  Nos.  731- 
TA-278  through  281  (Preliminary)  under 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673(a))  to  determine  whether 
there  is  a  reasonable  indication  that  an 
industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
r^aterially  retarded,  by  reason  of 
imports  from  Brazil '  and  the  Republic  of 
Korea  (Korea) ^  of  nonalloy.  malleable^ 
cast-iron  pipe  fittings,  provided  for  in 
items  610.70  and  610.74  of  the  Tariff 
Schedules  of  the  United  States  (TSUS). 
which  are  alleged  to  be  sold  in  the 
United  States  at  less  than  fair  value,  and 
by  reason  of  imports  from  Taiwan  of 


'  Investigation  No.  731-TA-278  (Preliminary). 

»  Investigation  No.  731-TA-279  (Preliminary). 

'The  malleiible  cast-iron  pipe  flltings  covered  by 
these  Investigations  are  those  with  standard 
pressure  ratingt  of  150  pounds  per  square  inch  (psi) 
and  heavy-duty  pressure  ratings  of  300  psi. 
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nonalloy,  malleable  cast-iron  pipe 
fittings,  provided  for  in  TSUS  items 
610.70  and  610.74.*  and  nonalloy, 
nonmalieable*  cast-iron  pipe  fittings 
other  than  cast-iron  soil  pipe,  provided 
for  in  TSUS  items  610.62  and  610.65," 
which  are  alleged  to  be  sold  in  the 
United  States  at  less  than  fair  value.  As 
provided  in  section  733(a).  the 
Commission  must  complete  preliminary 
antidumping  investigations  in  45  days, 
or  in  this  case  by  September  16. 1985. 

For  further  information  concerning  the 
conduct  of  these  investigations  and  rules 
of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure.  Part  207.  Subparts  A  and  B 
(19  CFR  Part  207).  and  Part  201.  subparts 
A  through  E  (19  CFR  Part  201). 

EFFECTIVE  DATE:  July  31, 1985. 
FOR  FUTHER  INFORMATION  CONTACT: 
Daniel  Dwyer  (202-523^618),  Office  of 
Investigations,  U.S.  International  Trade 
Commission.  701  E.  Street  NW., 
Washington.  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

SUPPLEMENTARY  INFORMATION: 

Background 

These  investigations  are  being 
instituted  in  response  to  petitions  filed 
on  July  31. 1985  by  the  Cast  Iron  Pipe 
Fittings  Committee.' 

Participation  in  the  investigations 

Persons  wishing  to  participate  in  these 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§201.11  of  the  Commission's  rule  (19 
CFR  201.11).  not  later  than  seven  (7) 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Any  entry  of 
appearance  filed  after  this  date  will  be 
referred  to  the  Chairwoman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Service  list 

Pursuant  to  5201.11(d)  of  the 
Commission's  rules  (19  CFR  201.11(d)). 
the  Secretary  will  prepare  a  service  list 


<  Investigation  No.  731-TA-280  (Preliminary). 

"  The  nonmalieable  cast-iron  pipe  fittingii  covered 
by  this  investigation  are  those  with  standard 
pressure  ratings  of  125  pounds  per  square  inch  (psi) 
and  heavy-duty  pressure  ratings  of  250  psi. 

'  Investigation  No.  731-TA-281  (Preliminary). 

'  The  5  member  producers  of  this  committee  are 
Stanley  G.  Flagg  &  Co..  Inc..  ITT-Grinnell,  Stockman 
Valves  &  Fittings  Co..  U-Brand  Corp.,  and  Ward 
Foundry  Division  of  Cievepak  Corp.  U-Brand  Corp. 
did  not  join  the  other  members  of  the  committee  in 
filing  the  petitions. 


containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  these  investigations 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance,  in 
accordance  with  §§201.16(c)  and  207.3 
of  the  rules  (19  CFR  201.16(c)  and  207.3). 
each  document  filed  by  a  party  to  the 
investigations  must  be  served  on  all 
other  parties  to  the  investigations  (as 
identified  by  the  service  list),  and  a 
certificate  of  service  must  accompany 
the  document.  The  Secretary  will  not 
accept  a  document  for  filing  without  a 
certificate  of  service.  > 

Conference 

The  Director  of  Operations  of  the 
Commission  has  scheduled  a  conference 
in  connection  with  these  investigations 
for  9:30  a.m.  on  August  22. 1985.  at  the 
U.S.  International  Trade  Commission 
Building.  701  E.  Street  NW..  Washington. 
DC.  Parties  wishing  to  participate  in  the 
conference  should  contact  Daniel  Dwyer 
(202-523-4618)  not  later  than  August  20. 
1985  to  arrange  for  their  appearance. 
Parties  in  support  of  the  imposition  of 
antidumping  duties  in  these 
investigations  and  parties  in  opposition 
to  the  imposition  of  such  duties  will 
each  be  collectively  allocated  one  hour 
within  which  to  make  an  oral 
presentation  at  the  conference. 

Written  submissions 

Any  person  may  submit  to  the 
Commission  on  or  before  August  26. 
1985  a  written  statement  of  information 
pertinent  to  the  subject  of  the 
investigations,  as  provided  in  §  207.15  of 
the  Commission's  rules  (19  CFR  207.15). 
A  signed  original  and  fourteen  (14) 
copies  of  each  submission  must  be  filed 
with  the  Secretary  to  the  Commission  in 
accordance  with  §201.8  of  the  rules  (19 
CFR  201.8).  All  written  submissions 
except  for  confidential  business  data 
will  be  available  for  public  inspection 
during  regular  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary  to  the  Commission. 

Any  business  information  for  which 
confidential  treatment  is  desired  must 
be  submitted  separately.  The  envelope 
and  all  pages  of  such  submissions  must 
be  clearly  labeled  "Confidential 
Business  Information."  Confidential 
submissions  and  requests  for 
confidential  treatment  must  conform 
with  the  requirements  of  §201.6  of  the 
Commission's  rules  (19  CFR  201.6). 

Authority  These  investigations  are  being 
conducted  under  authority  of  the  Tariff  Act  of 
1930.  title  VII.  This  notice  is  published 
pursuant  to  section  207.12  of  the 
Commission's  rules  (19  CFR  207.12). 

By  order  of  the  Commission. 


Issued:  August  1. 1965. 
Kenneth  R.  Mason, 

Secretary. 

|FR  Doc.  85-18752  Filed  8-6-85:  8:45  am] 

BILLING  CODE  7020-02-11 


linvestisatlori  No.  337-TA-213] 

Certain  Ruidized  Bed  Combustion 
Systems;  Commission  Decision  To 
Vacate  Initial  Determination 
Designating  the  Investigation  'UNore 
Complicated" 

agency:  International  Trade 
Commission. 

ACTION:  Vacation  of  initial 
determination  designating  investigation 
"more  complicated." 

summary:  Notice  is  hereby  given  that 
the  Commission  has  determined  to 
vacate  as  moot  an  initial  determination 
(ID)  issued  by  the  presiding 
administrative  law  judge  (AL)) 
designating  the  above-captioned 
investigation  "more  complicated."  Order 
No.  12. 

FOR  FURTHER  INFORMATION  CONTACT 

Catherine  R.  Field.  Esq..  Office  of 
General  Counsel,  telephone  202-523- 
0189. 

SUPPLEMENTARY  INFORMATION:  On 

January  10, 1985,  the  Commission  voted 
to  institute  the  above-referenced 
investigation  to  determine  whether  there 
was  a  violation  of  section  337  in  the 
unlawful  importation  into  the  United 
States  of  certain  fiuidized  bed 
combustion  systems,  or  in  their  sale,  by 
reason  of  alleged:  (1)  Infringement  of 
claims  1.  4,  5,  or  8  of  U.S.  Letters  Patent 
4.279.205;  (2)  infringement  of  claims  1.  2. 
4.  or  5  of  U.S.  Letters  Patent  4.303.023;  (3) 
misappropriation  of  trade  secrets;  and 
(4)  fraudulent  inducement  to  enter  into  a 
license  agreement,  the  effect  or 
tendency  of  which  is  to  destroy  or 
substantially  injure  an  efficiently  and 
economically  operated  industry  in  tfie 
United  States  and/or  prevent  the 
establishment  of  such  an  industry. 

On  February  11. 1985,  respondents 
ASEA  STAL  Inc..  and  ASEA  STAL  AB 
(collectively  referred  to  as  Stal  Laval] 
filed  a  motion  to  dismiss  the 
investigation  for  lack  of  subject  matter 
jurisdiction  and  the  existence  of  an 
agreement  to  subject  all  disputes 
concerning  the  licensing  agreement  at 
issue  to  arbitration.  Complainant 
Wormser  Engineering.  Inc.  (Wormser), 
and  the  Commission  investigative 
attorney  (lA)  opposed  the  motion. 

On  June  4, 1985,  Wormser  filed  a 
motion  to  designate  the  investigation 
"more  complicated."  Motion  No.  213-26. 
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The  lA  supported  the  motion  but  Stal 
Laval  initially  opposed  it.  Subsequently. 
Stal  Laval  withdrew  its  objections  to 
designating  the  investigation  "more 
complicated"  and  entered  its  own 
request  for  a  stay  of  proceedings. 

On  June  7. 1985.  the  ALJ  issued  an  ID 
granting  Wormser's  motion.  Order  No. 
12.  On  July  10, 1985.  the  Commission 
extended  the  administrative  deadline  for 
deciding  whether  to  review  the  ID  by  30 
days.  50  FR  29000.  The  Commission 
terminated  the  investigation  on  July  17. 
1985. 

The  authority  for  the  Conmiission's 
action  is  contained  in  section  337  of  the 
Tariff  Act  of  1930. 19  U.S.C.  1337. 

Copies  of  the  all  non-confidential 
documents  filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  o^icial  business  houre 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary,  U.S.  International  Trade 
Commission.  701  E  Street  NW.. 
Washington.  D.C.  20436.  telephone  202- 
523-0161. 

By  order  of  the  Commission. 

Issued:  August  2, 1985. 
Kenneth  R.  Mason. 
Secretary. 
[FR  Doc.  85-18751  Filed  8-fl-85;  8:45  am] 

BHJJNGCOOC  7030-02-11 


I  Investigation  No.  731-TA-211  (Final)] 

Certain  Welded  Carbon  Ste«l  Pipes 
and  Tubes  From  Taiwan 

agency:  International  Trade 

Commission. 

ACTION:  Institution  of  a  final 

antidumping  investigation  and 

scheduling  of  a  hearing  to  be  held  in 

connection  with  the  investigation. 


SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidumping  investigation  No.  731-TA- 
211  (Final)  under  section  735(b)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1673d(b))  to 
determine  whether  an  industry  in  the 
United  States  is  materially  injured,  or  is 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  Taiwan  of 
welded  carbon  steel  pipes  and  tubes  of 
rectangular  (including  square)  cross 
section,  having  a  wall  thickness  of  less 
than  0.156  inch,  provided  for  in  item 
610.4928  of  the  Tariff  Schedules  of  the 
United  States  Annotated,  which  have 
been  found  by  the  Department  of 
Commerce,  in  a  preliminary 
determination,  to  be  sold  in  the  United 
States  at  less  than  fair  value  (LTFV). 
Unless  the  investigation  is  extended. 
Commerce  will  make  its  final  LTFV 


determination  on  or  before  September 
30, 1985,  and  the  Commission  will  make 
its  final  injury  determination  by 
November  18, 1985  (see  sections  735(a) 
and  735(b)  of  the  act  (19  U.S.C.  1673d(a) 
and  1673d(b))). 

For  further  information  concerning  the 
conduct  of  this  investigation,  hearing 
procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  Part 
207,  Subparts  A  and  C  (19  CFR  Part  207). 
and  Part  201.  subparts  A  through  E  (19 
CFR  Part  201). 

EFFECTIVE  DATE:  July  22  1985. 

FOR  FURTHER  INFORMATION  CONTACT! 

Cynthia  Wilson  (202-523-0291),  Office  of 
Investigations.  U.S.  International  Trade 
Commission.  701  E  Street  NW.. 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  investigation  is  being  instituted 
as  a  result  of  an  affirmative  preliminary 
determination  by  the  Department  of 
Commerce  that  imports  of  certain 
welded  carbon  steel  pipes  and  tubes 
from  Taiwan  are  being  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  tfie 
act  (19  U.S.C.  1673).  The  investigation 
was  requested  in  a  petition  filed' on 
December  18, 1984,  by  counsel  for  the 
Committee  on  Pipe  and  Tube  Imports 
(CPTI).  In  response  to  that  petition  the 
Commission  conducted  a  preliminary 
antidumping  investigation  and.  on  the 
basis  of  information  developed  during 
the  course  of  that  investigation, 
determined  that  there  was  a  reasonable 
indication  that  an  industry  in  the  United 
States  was  materially  injured  by  reason 
of  imports  of  the  subject  merchandise 
(50  FR  5326.  February  7. 1985). 

Participation  in  the  investigation 

Persons  wishing  to  participate  in  this 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission's  as  provided  in 
S  201.11  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  201.11). 
not  later  than  twenty-one  (21)  days  after 
the  publication  of  this  notice  in  the 
Federal  Register.  Any  entry  of 
appearance  filed  after  this  date  will  be 
referred  to  the  Chairwoman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 


Service  list 

pursuant  to  §  201.11(d)  of  the 
Commission's  rules  (19  CFR  201.11(d)), 
the  Secretary  will  prepare  a  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  this  investigation 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance.  In 
accordance  with  §  201.16(c)  of  the  rules 
(19  CFR  201.16(c).  each  document  filed 
by  a  party  to  the  investigation  must  be 
served  on  all  other  parties  to  the 
investigation  (as  identified  by  the 
service  list),  and  a  certificate  of  service 
must  accompany  the  document.  The 
Secretary  will  not  accept  a  document  for 
filing  without  a  certificate  of  service. 

Staff  report 

A  public  version  of  the  prehearing 
staff  report  in  this  investigation  will  be 
placed  in  the  public  record  on 
September  30, 1985,  pursuant  to  §  207.21 
of  the  Commission's  rules  (19  CFR 
207.21). 

Hearing 

The  Commission  will  hold  a  hearing  in 
connection  with  this  investigation 
beginning  at  10:00  a.m.  on  October  16, 
1985.  at  the  U.S.  International  Trade 
Commission  Building,  701  E  Street  NW.. 
Washington.  DC.  Requests  to  appear  at 
the  hearing  should  be  filed  in  writing 
with  the  Secretary  to  the  Commission 
not  later  than  the  close  of  business  (5:15 
p.m.)  on  October  1. 1985.  All  persons 
desiring  to  appear  at  the  hearing  and 
make  oral  presentations  should  file 
prehearing  briefs  and  attend  a 
prehearing  conference  to  be  held  at  9:30 
a.m.  on  October  7, 1985  in  room  117  of 
the  U.S.  International  Trade 
Commission  Building.  The  deadline  for 
filing  prehearing  briefs  is  October  10, 
1985. 

Testimony  at  the  public  hearing  is 
governed  by  §  207.23  of  the 
Commission's  rules  (19  CFR  207.23).  This 
rule  requires  that  testimony  be  limited  to 
a  nonconfidential  summary  and  analysis 
of  material  contained  in  prehearing 
briefs  and  to  information  not  available 
at  the  time  the  prehearing  brief  was 
submitted.  Any  written  materials 
submitted  at  the  hearing  must  be  filed  in 
accordance  with  the  procedures 
described  below  and  any  confidential 
materials  must  be  submitted  at  least 
three  (3)  working  days  prior  to  the 
hearing  (see  §  201.6(b)(2)  of  the 
Commission's  rules  (19  CFR  201.6(b)(2)). 

Written  submissions 

All  legal  arguments,  economic 
analyses,  and  factual  materials  relevant 
to  the  public  hearing  should  be  included 


Federal  Register  /  Vol.  50.  No.  152  /  Wednesday,  August  7.  1985  /  Notices 


31931 


in  prehearing  briefs  in  accordance  with 
S  207.22  of  the  Commission's  rules  (19 
CFR  207.22).  Posthearing  briefs  must 
conform  with  the  provisions  of  §  207.24 
(19  CFR  207.24)  and  must  be  submitted 
not  later  than  the  close  of  business  on 
October  23. 1985.  In  addition,  any  person 
who  has  not  entered  an  appearance  as 
party  to  the  investigation  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigation  on  or  before  October  23, 
1985. 

A  signed  original  and  fourteen  (14) 
copies  of  such  submission  must  be  filed 
with  the  Secretary  to  the  Commission  in 
accordance  with  §  201.8  of  the 
Commission's  rules  (19  CFR  201.8).  All 
written  submissions  except  for 
confidential  business  data  will  be 
available  for  public  inspection  during 
regular  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary  to  the 
Commission. 

Any  business  information  for  which 
confidential  treatment  is  desired  must 
be  submitted  separately.  The  envelope 
and  all  pages  of  such  submissions  must 
be  clearly  labeled  "Confidential 
Business  Information."  Confidential 
submissions  and  requests  for 
confidential  treatment  must  conform 
with  the  requirements  of  §  201.6  of  the 
Commission's  rules  (19  CFR  201.6). 

Authority  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act  of 
1930.  Title  Vn.  This  notice  is  published 
pursuant  to  §  207.20  of  the  Commission's 
rules  (19  CFR  207.20). 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 
|FR  Doc.  85-18749  Filed  8-6-«5:  8:45  am) 

BILLING  CODE  7020-02-M 

llnvestigaUon  No.  701-TA-224  (Flnal)l 

Live  Swine  and  Pork  From  Canada 
Determination 

On  the  basis  of  the  record  •  developed 
in  the  subject  investigation,  the 
Commission  determine.*  pursuant  to 
section  705(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1671d(b)),  that  an  industry  in 
the  United  States  is  materially  injured 
by  reason  of  imports  from  Canada  of 
live  swine,^  provided  for  in  item  100.86 


'  The  record  is  defined  in  $  207.2  (i)  of  the 
Commissjun's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(i)). 

'  Chairwoman  Stern  and  Commissioner  Lodwick 
did  not  participate. 

■  Vice  Chairman  Liebeler  determines  that  an 
industry  In  the  United  Stales  is  not  materially 
injured,  or  threatened  with  material  injury,  and  that 
the  estabhshment  of  an  injured  In  the  United  States 
is  not  materially  retarded  by  reason  of  imports  of 


of  the  Tariff  Schedules  of  the  United 
States,  and  that  an  industry  in  the 
United  States  is  not  materially  injured 
or  threatened  with  material  injury,  and 
that  the  establishment  of  an  industry  in 
the  United  States  is  not  materially 
retarded,  by  reason  of  imports  from 
Canada  of  fresh,  chilled,  or  frozen  pork.* 
provided  for  in  item  106.40  of  the  Tariff 
Schedules  of  the  United  States,  which 
have  been  found  by  the  Department  of 
Commerce  to  be  subsidized  by  the 
Government  of  Canada. 

Background 

The  Commission  instituted  this 
investigation  effective  April  3, 1985. 
following  a  preliminary  determination 
by  the  Department  of  Commerce  that 
imports  of  live  swine  and  fresh,  chilled, 
or  frozen  pork  from  Canada  were  being 
subsidized  within  the  meaning  of  section 
701  of  the  Act  (19  U.S.C.  1671).  Notice  of 
the  institution  of  the  Commission's 
investigation  and  of  a  public  hearing  to 
be  held  in  connection  therewith  was 
given  by  posting  copies  of  the  notice  in 
the  office  of  the  Secretary,  U.S. 
International  Trade  Commission. 
Washington,  DC,  and  by  publishing  the 
notice  in  the  Federal  Register  of  April 
24, 1985  (50  FR  16175).  The  hearing  was 
held  in  Washington,  DC,  on  June  25, 
1985,  and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to  the 
Secretary  of  Commerce  on  July  31, 1985. 
The  views  of  the  Commission  are 
contained  in  USITC  Publication  1733 
(July  1985).  entitled  "Live  Swine  and 
Pork  from  Canada:  Determination  of  the 
Commission  in  Investigation  No.  701- 
TA-224  (Final)  Under  the  Tariff  Act  of 
1930,  Together  With  the  Information 
Obtained  in  the  Investigation." 

Issued:  July  31. 1985. 

By  order  of  the  commission. 
Kenneth  R.  Mason, 
Secretary. 
|FR  Doc.  85-18750  Filed  8-6-85:  8;45  am) 

BILLINO  CODE  7020-03-M 


[Investigation  No.  731-TA-23S  (Flnal)l 

Carbon  Steel  Structural  Stiapes  From 
Poland 

agency:  United  States  International 
Trade  Commission. 


live  swine  which  are  subsidized  by  the  government 
of  Canada. 

*  Commissioner  Eckes  determine*  that  an 
industry  in  tlie  United  Stales  is  threatened  with 
material  injury  by  reason  of  imports  of  fresh, 
chilled,  or  frozen  pork  which  are  subsidized  by  the 
government  of  Canada. 


action:  Termination  of  investigation. 

summary:  On  ]uly  24. 1985.  the 
Commission  received  a  letter  from 
counsel  for  the  petitioner  in  the  subject 
investigation.  Chaparral  Steel  Co.. 
which  stated  that  Chaparral  "hereby 
gives  notice  that  it  withdraws  its 
petition  . .  .  without  prejudice  and 
requests  the  Commission  to  terminate 
the  investigation."  Accordingly, 
pursuant  to  §  207.40(a)  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  207.40(a)),  the 
antidiunping  investigation  concerning 
carbon  steel  structural  shapes  from 
Poland  (investigation  No.  731-TA-235 
(Final))  is  terminated. 

EFFECTIVE  DATE:  July  30.  1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Bonnie  Noreen  (202-523-1369),  Office  of 
Investigations.  U.S.  Internationa!  Trade 
Commission,  701  E  Street  NW., 
Washington,  DC  20436.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  our  TDD 
terminal  on  (202)  724-0002. 

Authoritjr:  This  investigation  is  t>eing 
terminated  under  authority  of  the  Tariff  Act 
of  1930.  title  VII.  This  notice  is  published 
pursuant  to  {  207.40  of  the  Commission's 
rules  (19  CFR  207.40). 

Issued:  fuly  3a  1965. 

By  order  of  the  Commission. 
Keniwth  R.  Mason, 
Secretary. 
[FR  Doc.  85-18744  Filed  »-6-a5:  8:45  am) 

BIUJNG  CODE  70KHI3-M 


[investigation  No.  731-TA-205  (Final)] 

Cartion  Steel  Wire  Rod  From  the 
German  Democratic  Reput>fic 

agency:  United  States  International 
Trade  Commission. 

action:  Termination  of  investigation. 

summary:  On  July  24, 1985,  the 
Commission  received  a  letter  from 
counsel  on  behalf  of  Atlantic  Steel  Co- 
Continental  Steel  Corp.,  Georgetown 
Steel  Corp..  North  Star  Steel  Texas,  Inc., 
and  Raritan  River  Steel  Co.,  the  original 
petitioners  in  investigation  No.  731-TA- 
205  (Final),  which  withdrew  their 
petition  in  this  investigation. 
Accordingly,  pursuant  to  §  207.40(a)  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  207.40(a)), 
investigation  No.  731-TA-205  (Final)  is 
terminated  and  the  public  hearing 
scheduled  for  August  8. 1965,  is 
cancelled. 

effective  date:  July  30. 1985. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Ann  Reed  (202-523-0255).  Office  of 
Investigations,  U.S.  International  Trade 
Commission.  701  E  Street  NW.. 
Washington.  DC  20436. 

Aulfaority:  This  investigation  is  being 
terminated  under  authority  of  the  Tariff  Act 
of  193a  title  Vli.  This  notice  is  published 
pursuant  to  }  207.40  of  the  Commission's 
rules  (19  CFR  207.40). 

Issued:  July  31. 1985. 

By  order  of  the  Commission. 
Kemratb  R.  Maaon, 
Secretory. 
[FR  Doc  85-18745  Filed  8-«-85:  &45  am| 

BRJJNQCOK  7020-M-« 


(lnv««tigation  Na  701-TA-24«  (F)nal)I 

Offshore  Platform  Jackets  and  Piles 
From  tt>«  Republic  of  Korea 

AO£NCV:  United  States  International 
Trade  Commission. 
ACTKMC  Institution  of  a  final 
countervailing  duty  investigation  and 
scheduling  of  a  hearing  to  be  held  in 
connection  with  the  investigation. 

summary:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
countervailing  duty  investigation  No. 
701-TA-24a  (Final)  under  section  705(b) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1671d(b))  to  determine  whether  an 
industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  the  Republic  of  Korea 
(Korea)  of  offshore  platform  jackets  and 
piles,  provided  for  in  item  652.97  of  the 
Tariff  Schedules  of  the  United  States, 
which  have  been  found  by  the 
Department  of  Commerce,  in  a 
preliminary  determination,  to  be 
subsidized  by  the  Government  of  Korea. 
Commerce  will  make  its  final  subsidy 
determination  in  this  investigation  on  or 
before  September  30, 1985,  and  the 
Commission  will  make  its  final  injury 
determination  by  November  15, 1985 
(see  sections  705(a)  and  705(b)  of  the  act 
(19  U.S.C.  1671d{a)  and  1671d(b))). 

For  further  information  concerning  the 
conduct  of  this  investigation,  hearing 
procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
207,  subparts  A  and  C  (19  CFR  part  207). 
and  part  201,  subparts  A  through  E  (19 
CFR  part  201). 

EFFECTIVE  DATE  July  19,  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Dwyer  (202-523-4618),  Office  of 
Investigations.  U.S.  International  Trade 
Commission,  701  E  Street  NW.. 


Washington.  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 
SUPPLEMENTARY  INFORMATION: 

Background. 

This  investigation  is  being  instituted 
as  a  result  of  an  affirmative  preliminary 
determination  by  the  Department  of 
Commerce  that  certain  benefits  which 
constitute  subsidies  within  the  meaning 
of  section  701  of  the  act  (19  U.S.C.  1671) 
are  being  provided  to  manufacturers, 
producers,  or  exporters  in  Korea  of 
offshore  platform  jackets  and  piles.  The 
investigation  was  requested  in  a  petition 
filed  on  April  18, 1985,  by  Kaiser  Steel 
Corp..  Napa.  CA,  and  the  International 
Brotherhood  of  Boilermakers,  Iron  Ship 
Builders,  Blacksmiths,  Forgers  and 
Helpers,  Kansas  City,  KS.  In  response  to 
that  petition  the  Commission  conducted 
a  preliminary  countervailing  duty 
investigation  and,  on  the  basis  of 
information  developed  during  the  course 
of  that  investigation,  determined  that 
there  was  a  reasonable  indication  that 
an  industry  in  the  United  States  was 
materially  injured  by  reason  of  imports 
of  the  subject  merchandise  (50  FR  24716, 
June  12. 1985). 

Participation  in  the  investigation. 

Persons  wishing  to  participate  in  this 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§  201.11  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  201.11), 
not  later  than  twenty-one  (21)  days  after 
the  publicaion  of  this  notice  in  the 
Federal  Register.  Any  entry  of 
appearance  filed  after  this  date  will  be 
referred  to  the  Chairwoman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Service  list 

Pursuant  to  S  201.11(d)  of  the 
Commission's  rules  (19  CFR  201.11(d)), 
the  Secretary  will  prepare  a  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  this  investigation 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance.  In 
accordance  with  S  201.16(c)  of  the  rules 
(19  CFR  201.16(c)).  each  document  filed 
by  a  party  to  the  investigation  must  be 
served  on  all  other  parties  to  the 
investigation  (as  identified  by  the 
service  list),  and  a  certificate  of  service 
must  accompany  the  document.  The 
Secretary  will  not  accept  a  document  for 
filing  without  a  certificate  of  service. 


Staff  report. 

A  public  version  of  the  prehearing 
staff  report  in  this  investigation  will  be 
placed  in  the  public  record  on 
September  24, 1985,  pursuant  to  S  207.21 
of  the  Commission's  rules  (19  CFR 
207.21). 

Hearing. 

The  Commission  will  hold  a  hearing  in 
connection  with  this  investigation 
beginning  at  10:00  a.m.  on  October  10, 
1985  at  the  U.S.  International  Trade 
Commission  Building,  701  E  Street  NW.. 
Washington,  DC.  Requests  to  appear  at 
the  hearing  should  be  filed  in  writing 
with  the  Secretary  to  the  Commission 
not  later  than  the  close  of  business  (5:15 
p.m.)  on  September  26. 1985.  All  persons 
desiring  to  appear  at  the  hearing  and 
make  oral  presentations  should  file 
prehearing  briefs  and  attend  a 
prehearing  conference  to  be  held  at  9:30 
a.m.  on  October  2, 1985,  in  room  117  of 
the  U.S.  International  Trade 
Commission  Building.  The  deadline  for 
filing  prehearing  briefs  is  October  4, 
1985. 

Testimony  at  the  public  hearing  is 
governed  by  S  207.23  of  the 
Commission's  rules  (19  CFR  207.23).  This 
rule  requires  that  testimony  be  limited  to 
a  nonconfidential  summary  and  analysis 
of  material  contained  in  prehearing 
briefs  and  to  information  not  available 
at  the  time  the  prehearing  brief  was 
submitted.  Any  written  materials 
submitted  at  the  hearing  must  be  filed  In 
accordance  with  the  procedures 
described  below  and  any  confidential 
materials  must  be  submitted  at  least 
three  (3)  working  days  prior  to  the 
hearing  (see  §  201.6(b)(2)  of  the 
Commission's  rules  (19  CFR  201.6(b)(2)). 

Written  submissions. 

All  legal  arguments,  economic 
analyses,  and  factual  materials  relevant 
to  the  public  hearing  should  be  included 
in  prehearing  briefs  in  accordance  with 
§  207.22  of  the  Commission's  rules  (19 
CFR  207.22).  Posthearing  briefs  must 
conform  with  the  provisions  of  §  207.24 
(19  CFR  207.24)  and  must  be  submitted 
not  later  than  the  close  of  business  on 
October  17, 1985.  In  addition,  any  person 
who  has  not  entered  an  appearance  as  a 
party  to  the  investigation  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigation  on  or  before  October  17, 
1985. 

A  signed  original  and  fourteen  (14) 
copies  of  each  submission  must  be  filed 
with  the  Secretary  to  the  Commission  in 
accordance  with  §  201.8  of  the 
Commissions  rules  (19 CFR  201.8).  All 
written  submissions  except  for 
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confidential  business  data  will  be 
available  for  public  inspection  during 
regular  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary  to  the 
Commission. 

Any  business  information  for  which 
confidential  treatment  is  desired  must 
be  submitted  separately.  The  envelope 
and  all  pages  of  such  submissions  must 
be  clearly  labeled  "Confidential 
Business  Information."  Confidential 
submissions  and  requests  for 
confidential  treatment  must  conform 
with  the  requirements  of  §  201.6  of  the 
Commission's  rules  (19  CFR  201.6). 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act  of 
1930.  title  VII.  This  notice  is  published 
pursuant  to  S  207.20  of  the  Commission's 
rules  (19  CFR  207.20). 

Issued:  )uly  31. 1985. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 
|FR  Doc.  85-18747  Filed  8-6-85;  8:45  amj 

BIUJNOCOOC  702O-02-M 

[Investigation  No.  731-TA-239  (Flital)] 
Rock  Salt  From  Canada 

agency:  United  States  International 
Trade  Commission. 
action:  Institution  of  a  final 
antidumping  investigation  and 
scheduling  of  a  hearing  to  be  held  in 
connection  with  the  investigation. 

summary:  The  Commission  hereby  gives 
notice  of  the  institution  of  a  final 
antidumping  investigation  No.  731-TA- 
239  (Final)  under  section  735(b)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1673d(b))  to 
determine  whether  an  industry  in  the 
United  States  is  materially  injured,  or  is 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  Canada  of  rock 
salt,  provided  for  in  items  420.94  and 
420.96  of  the  Tariff  Schedules  of  the 
United  States,  which  have  been  found 
by  the  Department  of  Commerce,  in  a 
preliminary  determination,  to  be  sold  in 
the  United  States  at  less  than  fair  value 
(LTFV).  Commerce  will  make  its  final 
LTFV  determination  on  or  before 
November  27. 1985,  and  the  Commission 
will  make  its  final  injury  determination 
by  January  10, 1986  (see  Sections  735(a) 
and  735(b)  of  the  act  (19  U.S.C.  1673d(a) 
and  1673d(b))). 

For  further  information  concerning  the 
conduct  of  this  investigation,  hearing 
procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  Part 
207,  Subparts  A  and  C  (19  CFR  Part  207). 
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and  Part  201,  subparts  A  through  E  (19 
CFR  Part  201). 

EFFECTIVE  DATE:  July  15, 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Brian  Walters  (202-523-0104),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  701  E  Street  NW.. 
Washington.  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

SUPPLEMENTARY  INFORMATION: 
Background 

This  investigation  is  being  instituted 
as  a  result  of  an  affirmative  preliminary 
determination  by  the  Department  of 
Commerce  that  imports  of  rock  salt  from 
Canada  are  being  sold  in  the  United 
States  at  less  than  fair  value  within  the 
meaning  of  section  731  of  the  act  (19 
U.S.C.  1673).  The  investigation  was 
requested  in  a  petition  filed  on  January 
28. 1985.  by  the  International  Salt  Co.. 
Clark  Summit,  PA.  In  response  to  that 
petition  the  Commission  conducted  a 
preliminary  antidumping  investigation 
and,  on  the  basis  of  information 
developed  during  the  course  of  that 
investigation,  determined  that  there  was 
a  reasonable  indication  that  industry  in 
the  United  States  was  materially  injured 
by  reason  of  imports  of  the  subject 
merchandise  (50  PR  11257.  March  20. 
1985). 

Participation  in  the  investigation 

Persons  wishing  to  participate  in  this 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§  201.11  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  201.11), 
not  later  than  twenty-one  (21)  days  after 
the  publication  of  this  notice  in  the 
Federal  Register.  Any  entry  of 
appearance  filed  after  this  date  will  be 
referred  to  the  Chairwoman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Service  list 

Pursuant  to  §  201.11(d))  of  the 
Commission's  rules  (19  CFR  201.11(d)), 
the  Secretary  will  prepare  a  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  this  investigation 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance.  In 
accordance  with  §  201.16(c)  of  the  rules 
(19  CFR  201.16(c)),  each  document  filed 
by  a  party  to  the  investigation  must  be 
served  on  all  other  parties  to  the 
investigation  (as  identified  by  the 


service  list),  and  a  certificate  of  service 
must  accompany  the  document.  The 
Secretary  will  not  accept  a  document  for 
filing  without  a  certificate  of  service. 

Staff  report 

A  public  version  of  the  prehearing 
stafi  report  in  this  investigation  will  be 
placed  in  the  public  record  on  November 
19, 1985,  pursuant  to  S  207.21  of  the 
Commission's  rules  (19  CFR  207.21). 

Hearing 

The  Commission  will  hold  a  hearing  in 
connection  with  this  investigation 
beginning  at  10:00  a.m.  on  December  5. 
1985,  at  the  U.S.  International  Trade 
Commission  Building,  701  E  Street  NW.. 
Washington,  DC.  Requests  to  appear  at 
the  hearing  should  be  filed  in  writing 
with  the  Secretary  to  the  Commission 
not  later  than  the  close  of  business  (5:15 
p.m.)  on  November  25, 1985.  All  persons 
desiring  to  appear  at  the  hearing  and 
make  oral  presentations  should  file 
prehearing  briefs  and  attend  a 
prehearing  conference  to  be  held  at  9-.30 
a.m.  on  December  2. 1985.  in  room  117  of 
the  U.S.  International  Trade 
Commission  Building.  The  deadline  for 
filing  prehearing  briefs  is  November  29. 
1985. 

Testimony  at  the  public  hearing  is 
governed  by  \  2IJ7.22  of  the 
Commission's  rules  (19  CFR  207.23).  This 
rule  requires  that  testimony  be  limited  to 
a  nonconfidential  summary  and  analysis 
of  material  contained  in  prehearing 
briefs  and  to  information  not  available 
at  the  time  the  prehearing  brief  was 
submitted.  Any  written  materials 
submitted  at  the  hearing  must  be  filed  in 
accordance  with  the  procedures 
described  below  and  any  confidential 
materials  must  be  submitted  at  least 
three  (3)  working  days  prior  to  the 
hearing  (see  §  201.6{b)(2])  of  the 
Commission's  rules  (19  CFR  201.6(b){2]). 

Written  submissions 

All  legal  arguments,  economic 
analyses,  and  factual  materials  relevant 
to  the  public  hearing  should  be  included 
in  prehearing  briefs  in  accordance  with 
S  207.22  of  the  Commission's  rules  (19 
CFR  207.22).  Posthearing  briefs  must 
conform  with  the  provisions  of  S  207.24 
(19  CFR  207.24)  and  must  be  submitted 
not  later  than  the  close  of  business  on 
December  12, 1985.  In  addition,  any 
person  who  has  not  entered  an 
appearance  as  a  party  to  the 
investigation  may  submit  a  written 
statement  of  information  pertinent  to  the 
subject  of  the  investigation  on  or  before 
December  12, 1985. 

A  signed  original  and  fourteen  (14) 
copies  of  each  submission  must  be  filed 
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with  the  Secretary  lo  the  Commission  in 
accordance  with  5  201^  of  the 
Commission's  rules  (19  CFR  201^).  All 
written  submissioos  except  for 
conndential  business  data  will  be 
available  for  public  inspection  during 
regular  business  hours  (8:45  son.  to  5:1S 
p.m.]  in  the  OfHce  of  the  Secretary  to  the 
Commission. 

Any  business  information  for  which 
confidential  treatment  is  desired  must 
be  submitted  separately.  The  envelope 
and  all  pages  of  such  submissions  must 
be  clearly  labeled  "Confidential 
Business  Information. "  Confidential 
submissions  and  requests  for 
conndential  treatment  must  conform 
with  the  requirements  of  S  201.6  of  the 
Commission's  rules  (19  CFR  201.6). 

Authority:  This  investigation  is  bang 
condncted  under  autbohty  of  the  Tariff  Act  of 
1930,  title  VU.  This  notice  is  pobiisWl 
pursuant  to  i  207  JO  of  the  ConunisMon't 
rules  (19  CFR  207  JO). 

Issued-  fu)y  31. 198S. 

By  order  of  the  Cownw— ion. 
KoHMtk  R.  Maaon, 
Secretary. 
[FR  Doc.  85-18746  FHed  8-6-85;  «:45  aa| 

MLUNQ  OOK  7M»^»-« 


INTERSTATE  COMMERCE 
COMMISSION 

[Oockat  No.  AB-«  (Sijt>-Na  230)1 

Burlington  Northern  Ranrowl  Co; 
Abandonment  in  GaSatin  County,  MT; 
Rndings 

The  Commission  has  found  that  the 
public  convenience  and  necessity  permit 
the  Burluigton  Northern  Railroad 
Company  to  abaadun  its  15.20-mile  rail 
line  between  milepost  0.28  near 
Manhattan  and  miiepcst  15.48  near 
Anceney,  in  Gallatin  County,  MT. 

A  certificate  '.v.ii  be  issued 
authorizing  this  abandonment  unless 
within  15  days  after  this  publication  the 
Commission  also  finds  that  (1 )  A 
financially  responsible  person  has 
offered  assistance  (through  subsidy  or 
purchase)  to  enable  the  rail  service  to  be 
continued  and  (2)  it  is  likely  that  the 
assistance  would  fully  compensate  the 
railroad. 

Any  financial  assistance  oflier  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  face  oo 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer  "Rail 
Section,  AB-OFA. "  Any  offer  previously 
made  must  be  remade  within  this  ItKday 
period. 


Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C  10905 
and  49  CFR  1152.27. 
lames  H.  Bayna. 
Secretary. 
(FR  Doc.  S5-18M3  FUed  8-6-85;  8^45  ami 

■tUJNQ  COOC  WW  SI  m 


[ICCOrd«-f«o.P-«61 

Union  Pacific  RaMroad  Co^  Passenger 
Train  Operation 

It  appearing,  that  the  National 
Railroad  Passenger  Corporation 
(AMTRAK)  has  established  through 
passenger  train  service  between 
Chicago,  Illinois  and  San  Francisco, 
California.  The  operation  of  these  trains 
requires  the  use  of  tracks  and  other 
facilities  of  Burlington  Northern 
Railroad  Company  (BN).  A  portion  of 
the  BN  tracks  at  Holbrook,  Nebraska, 
are  termporarily  out  of  service  because 
of  a  derailment.  An  alternate  route  is 
available  via  the  Union  Pacific  Railroad 
Company  between  Lincoln.  Nebraska 
and  Denver,  Colorado. 

It  is  the  opinion  of  the  ComBiission 
that  the  use  of  such  alternate  route  is 
necessary  in  the  interest  of  the  public 
and  the  commerce  of  the  people;  that 
notice  and  public  interest;  and  that  good 
cause  exists  for  making  this  order 
effective  upon  less  than  thirty  days' 
notice. 

//  is  ordered,  (a)  Pursuant  to  the 
authority  vested  in  me  by  order  of  the 
Commission  decided  April  29. 1982.  and 
of  the  authority  vested  in  the 
Commission  by  section  402(c)  of  the  Rail 
Passenger  Service  Act  of  1970  (45  U.S£. 
562(c)),  the  Union  Pacific  Railroad 
Company  (UP),  is  directed  to  operate 
trains  of  the  National  Railroad 
Passenger  Corporation  (Amtrak) 
between  Lincoln,  Nebraska  and  a 
connection  with  The  Denver  and  Rio 
Grande  Western  Railroad  Company  at 
Denver,  Colorado. 

(b)  In  executing  the  provisions  of  this 
order,  the  common  carriers  involved 
shall  proceed  even  though  no 
agreements  or  arrangements  now  exist 
between  them  with  reference  lo  the 
compensation  terms  and  conditions 
applicable  to  said  transportation.  The 
conqiensation  terms  and  conditions 
shall  be.  during  the  time  this  order 
remains  in  force,  those  which  are 
voluntarily  agreed  upon  by  and  between 
said  carriers;  or  upon  failure  of  the 
carriers  to  so  agree,  the  compensation 
terms  and  conditions  shall  be  hereafter 
fixed  by  the  Commission  upon  petition 
of  any  or  all  of  the  said  carriers  in 
accordance  with  pertinent  authority 


conferred  upon  it  by  the  Interstate 
Commerce  Act  and  by  the  Rail 
Passenger  Service  Act  of  197a  as 
amended 

(c)  Application.  The  provisions  of  this 
order  shall  apply  to  intrastate,  interstate 
and  foreign  commerce. 

(d)  Effective  date.  This  order  shall 
become  effective  at  9:15  p.m..  EDT,  July 
21, 1985. 

(e)  Expiration  date.  The  provisions  of 
this  order  shall  expire  at  11:59  p.nu 
EDT.  July  21, 1985.  unless  otherwise 
modified,  amended,  or  vacated  by  order 
of  this  Commission. 

This  order  shall  be  served  upon  Union 
Pacific  Railroad  Company  and  upon 
National  Railroad  passenger 
Corporation  (Amtrak),  and  a  copy  of  this 
order  shall  be  filed  with  the  Director, 
Office  of  the  Federal  Register. 

Issued  at  Washington.  D.C..  July  21. 1985. 
Interstate  Commerce  Commission. 
Bernard  Gaillard, 

Director,  Office  of  Compliance  and  Consumer 
Assistance. 
[FR  Doc  85-iaeaZ  Filed  8-6-85;  8:45  mb| 

WLUNO  COOE  7035-01-41 


Appointment  of  Agents  To  Require 
Emergency  Routings  of  Amtrak 
Passenger  Trains 

Section  402(c]  of  the  Rail  Passenger 
Service  Act  of  1970  (45  U.S.C.  562(c)) 
requires  the  Commission  to  take 
emergency  actions  pertaining  to  the  use 
by  the  National  Railroad  Passenger 
Corporation  (Amtrak)  of  the  tracks  and 
facilities  of  other  railroads. 

Under  certain  conditions  the  necessity 
of  immediate  action  may  be  such  as  to 
require  determination  and  action  by  a 
single  individoal  because  of  the  time 
required  to  convene  the  Commission  to 
receive  and  act  upon  an  application 
from  Amtrak  for  an  emergency  order. 

It  is  ordered,  appointment  of  agents  to 
require  emergency  routings  of  Amtrak 
Passenger  Trains. 

(a)  *  Bernard  Gaillard,  Director. 
'  William  ).  Love.  Acting  Associate 
Director,  and  John  H.  O'Brien.  Deputy 
Director,  Office  of  Compliance  and 
Consumer  Assistance,  Interstate 
Commerce  Commission,  Washington, 
DC.  are  hereby  appointed  Agents  (rf  the 
Interstate  Commission  and  vested  with 
authority  to  issue  emergency  orders 
requiring  a  railroad  immediately  to 
make  its  tracks  and  other  facilities 
available  to  Amtrak  for  the  operation  of 
its  passenger  trains. 
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*  (b)  Effective  date.  This  order  shall 
become  effective  at  12:01  a.m..  August  4. 
1985. 

This  action  is  taken  under  the 
authority  of  49  U.S.C.  10305  and  45 
U.S.C.  562  (c). 

Decided:  )uly  24. 1985. 

By  the  Commission.  Chairman  Taylor.  Vice 
Chairman  Cradison.  Commissioners  Sterrett. 
Andre.  Simmons.  L.amboley.  and  Strenio. 
lames  H.  Baync, 
Secrvtary. 
|FR  Doc.  85-18691  Filed  8-6-85:  8:45  am| 

MLUNQ  CODE  7O3$-01-M 


(Docket  No.  AB-250X] 

Cadiz  Railroad  Co.,  Inc.— 
Abandonment  Exemption — in  Trigg 
County,  KY;  Exemption 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exemption  Abandonments  to 
abandon  its  2.18-mile  line  of  railroad 
between  milepost  O-l-OO  and  milepost 
115+00  in  or  near  Cadiz,  in  Trigg 
County.  KY. 

Applicant  has  certified  (1)  that  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  overhead  traffic 
is  not  moved  over  the  line,  and  (2)  that 
no  formal  complaint  filed  by  a  user  of 
rail  service  on  the  line  (or  by  a  State  or 
local  goverrunental  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Commission  or  any  U.S.  District 
Court,  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period.  The  appropriate  State  agency 
has  been  notified  in  wmting  at  least  10 
days  prior  to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co.— 
Abandonment — Goshen.  360 1.C.C.  91 
(1979). 

The  exemption  will  be  effective 
September  6, 1985.  (unless  stayed 
pending  reconsideration).  Petitions  to 
stay  must  be  filed  by  August  19. 1985, 
and  petitions  for  reconsideration, 
including  environmental,  energy,  and 
public  use  concerns,  must  be  filed  by 
August  27, 1985,  with:  Office  of  the 
Secretary.  Case  Control  Branch, 
Interstate  Commerce  Commission. 
Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  H.S.  White. 
P.O.  Drawer  B,  Cadiz.  KY  42211. 


If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  July  24. 1985. 

By  the  Commission,  Heber  P.  Hardy. 
Director,  Office  of  Proceedings. 
lames  H.  Bayne, 
Secretary. 
(PR  Doc.  85-18641  Filed  8-6-85:  8:45  am) 

BILUtM  COOC  703S-01-M 


Change  in  agent  and  elective  date. 


DEPARTMENT  OF  JUSTICE 

(AAG/A  Order  No.  13-85] 

Privacy  Act  of  1974;  Modified  System 
of  Records 

Under  the  provisions  of  the  Privacy 
Act  of  1974  (5  U.S.C.  552a)  the 
Department  of  Justice.  Antitrust 
Division,  proposes  to  modify  an  existing 
system  of  records  entitled  "Freedom  of 
Information/Privacy — Requester/ 
Subject  Index  File  (Ju8tice/ATR-008)." 
Notice  of  this  system  was  last  published 
in  the  Federal  Re^ster  on  September  28, 
1978  (43  FR  44713). 

The  Division  is  revising  the  notice  to 
show  that  the  system  is  exempted  from 
subsections  (c)(3).  (d),  (e)(4)(G)  and  (H), 
and  (f).  These  exemptions  are  needed  to 
protect  ongoing  investigations,  as  well 
as  the  privacy  of  third  parties  and  the 
identity  of  confidential  sources  involved 
in  such  investigations.  Further,  in 
addition  to  making  editorial  changes  for 
clarity  purposes,  the  Division  is  revising 
the  notice  to  modify  the  "Storage." 
"Retrievability,"  and  "Safeguards" 
sections.  These  sections  now  reflect  that 
data  is  being  stored  on  magnetic  tapes 
and  disks  and  accessed  by  on-line 
retrieval  methods.  Changes  have  been 
italicized. 

The  Office  of  Management  and  Budget 
(OMB).  which  has  oversight 
responsibility  under  the  Act.  requires  a 
60-day  period  in  which  to  review  the 
proposed  automation  of  the  system. 
Therefore,  the  Department  invites  the 
public,  OMB,  and  the  Congress  to 
submit  written  comments  on  this 
system. 

You  may  address  comments  to: 
Thomas  F.  O'Leary,  Assistant  Director. 
General  Services  Staff,  Justice 
Management  Division.  Department  of 
Justice.  Room  6312. 10th  and 
Constitution  Avenue.  NW,  Washington. 
D.C.  20530. 

In  accordance  with  Privacy  Act 
requirements,  the  Department  has 
provided  a  report  to  the  Director,  OMB. 


the  President  of  the  Senate,  and  the 
Speaker  of  the  House  of 
Representatives. 

Date:  May  30, 1985. 
Harry  H.  Flickinger. 

Acting  Assistant  Attorney  General  for 
Administration. 

JUSTICE-ATR-OM 

SVSTEMNAMC: 

Freedom  of  Information /Privacy 
Requester/Subject  Index  File 

SYSTEM  LOCATKNC 

U.S.  Department  of  Justice.  10th  and 
Constitution  Avenue.  N.W..  Washington. 
DC.  20530. 

CATEOORIES  OF  INDIVIDUALS  COVERED  BY  THE 

SYSTEM: 

Individuals  who  have  requested 
information  under  the  Freedom  of 
Information  and  Privacy  Acts  from  files 
maintained  by  the  Antitrust  Division 
and  individuals  about  whom  material 
has  been  requested  under  the  above 
acts. 

CATEOOmES  or  WECOWDS  m  THE  SYSTEM: 

This  system  contains  a  record  of 
every  FOIA/PA  request  made,  along 
with  the  response,  copies  of  documents 
which  have  been  requested,  and 
internal  memoranda  or  other  records 
related  to  the  initial  processing  of  such 
request,  subsequent  appeals  and/or 
htigation. 

AUTHOmTV  FOK  MAINTENANCE  OF  THE 
SYSTEM: 

44  U.S.  3101  to  implement  the 
provisons  of  5  U.S.C.  552  and 5  U.S.C 
552a. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  MCUIDINa  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

This  index  is  maintained  for  ready 
reference  by  Division  personnel  for  the 
identification  of  the  subject  matter  of 
and  persons  orginating  Freedom  of 
Information  and  Privacy  Act  requests. 
Such  reference  is  utilized  in  aid  of 
access  to  files,  maintained  by  the 
Freedom  of  Information  and  Privacy 
Unit,  for  purposes  of  reference  to 
requests  on  appeal,  questions 
concerning  pending  or  terminated 
requests,  and  compliance  with  requests 
similar  or  identical  to  past  requests. 

Release  of  information  to  the  news 
media:  Information  permitted  to  be 
released  to  the  news  media  and  the 
public  pursuant  to  28  CFR  50.2  may  be 
made  available  from  systems  of  records 
maintained  by  the  Department  of  Justice 
unless  its  is  determined  that  release  of 
the  specific  information  in  the  context  of 
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a  particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

Release  of  information  to  Members  of 
Congress:  Information  contained  in 
systems  of  records  maintained  by  the 
Department  of  Justice  not  otherwise 
required  to  be  released  pursuant  to  5 
U.S.C.  552.  may  be  made  available  to  a 
Member  of  Congress  or  staff  acting  upon 
the  Member's  behalf  when  the  Member 
or  staff  requests  the  information  on 
behalf  of  and  at  the  request  of  the 
individual  who  is  the  subject  of  the 
record. 

Release  of  information  to  the  National 
Archives  and  Records  Service:  A  record 
from  a  system  of  records  may  be 
disclosed  as  a  routine  use  to  the 
National  Archives  and  Records  Service 
INARS)  in  records  management 
inspections  conducted  under  the 
authority  of  44  U.S.C.  2904  and  2906. 

POUaCS  AND  MIACnCES  FOU  STORmQ, 
RETmEVINQ,  ACCESSINO.  RCTAININa.  AND 
OISPOSINQ  OF  RECORDS  IN  TNE  SYSTEM: 

STORAGE: 

Paper  documents  are  stored  in  file 
folders;  abbreviated  or  summarized 
information  is  stored  on  manual  index 
cards  and  on  magnetic  disks  and  tapes. 

RETmevABiuTv: 

Request  files  are  retrieved  by  case 
number  or  through  a  cross  reference  to 
the  manual  and  automated  indexes 
which  are  accessed  by  name.  Summary 
data  on  requests  received  through  July 
31.  1983.  is  retrieved  from  the  index 
cards;  summary  data  as  of  August  1, 
1983.  is  retrieved  from  magnetic  disks 
and  tapes.  Summary  data  consists  of 
such  data  elements  as  name  of 
requester,  date  and  subject  of  request, 
date  assigned,  response  dote  fond  a 
brief  description  of  the  response),  case 
number,  and  date  appealed,  if 
applicable,  etc. 

SAFEGUARDS: 

Information  contained  in  the  system 
is  unclassified.  During  duty  hours 
access  to  this  system  is  monitored  and 
controlled  by  Antitrust  Division 
personnel  in  the  area  where  the  system 
is  maintained.  The  area  is  locked  during 
non-duty  hours.  In  addition,  only 
Antitrust  Division  personnel  who  have  a 
need  for  the  information  contained  in 
the  system  have  the  appropriate 
password  for  access  to  the  system. 

RETENTION  AND  DISPOSAL: 

Indefinite. 

SYSTEM  MANAQEII(S)  AND  AODAESS: 

Freedom  of  Information  and  Privacy 
Acts  Control  Officer.  Antitrust  Division. 


U.S.  Department  of  Justice.  10th  and 
Constitution  Avenue.  N.W..  Washington, 
D.C.  20530. 

NOTIFICATION  PROCEDURE: 

Address  inquires  to  the  Assistant 
Attorney  General,  Antitrust  Division, 
U.S.  Department  of  Justice,  10th  and 
Constitution  Avenue.  N.W.,  Washington. 
DC.  20530. 

RECOnO  ACCESS  PRODEDURES: 

Request  for  access  to  a  record  from 
this  system  should  be  made  in  writing 
and  be  clearly  identiRed  as  a  "Privacy 
Access  Request."  Included  in  the 
request  should  be  the  name  of  the 
individual  having  made  the  Freedom  of 
Information  request  and/or  the 
individual  about  whom  the  records  were 
requested.  Requesters  should  indicate  a 
return  address.  Requesters  will  be 
directed  to  the  System  Manager  shown 
above. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
index  should  direct  their  request  to  the 
System  Manager  and  state  clearly  and 
concisely  what  information  is  being 
contested,  the  reasons  for  contesting  it, 
and  the  proposed  amendment  to  the 
information  sought. 

RECORD  SOURCE  CATEGORIES: 

Source  of  the  information  maintained 
in  the  system  are  those  records  derived 
from  the  receipt  and  processing  of 
Freedom  of  Information  and  Privacy  Act 
requests. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

The  Attorney  General  has  exempted 
this  system  of  records  from  subsections 
(c)(3).  (d).  (e)(4)  (G)  and  (H),  and  (f)  of 
the  Privacy  Act  This  system  is 
exempted  pursuant  to  5  U.S.C.  552o(k)(2) 
to  the  extent  that  the  records  contained 
in  the  system  reflect  Antitrust  Division 
law  enforcement  and  investigative 
information.  Rules  have  been 
promulgated  in  accordance  with  the 
requirements  of  5  U.S.C.  553  (b),  (c),  and 
(e)  and  have  been  published  in  the 
Federal  Register. 
(PR  Doc.  85-18685  Filed  8-8-85;  8:45  am] 

BILLJNQ  CODE  M10-01-M 


Proposed  Consent  Decree  in  Clean 
Water  Act  and  Resource  Conservation 
and  Recovery  Act  Enforcement 
Action;  Omega  Processing  Co. 

In  accordance  with  Departmental 
Policy.  28  CFR  50.7.  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Omega  Processing  Co., 


Civil  Action  No.  84-034&-F  (D.  Mass.) 
has  been  lodged  with  the  United  States 
District  Court  for  the  District  of 
Massachusetts.  The  consent  decree 
requires  the  defendants  to  comply  with 
section  301  of  the  Clean  Water  Act,  33 
U.S.C.  1311  and  applicable 
Massachusetts  hazardous  waste 
regulations  set  forth  at  310  C.M.R.  30.300 
et  seq.  which  are  requirements  of 
subtitle  C  of  the  Resource  Conservation 
and  Recovery  Act,  42  U.S.C.  6921  et  seq., 
and  to  pay  penalties  of  $25,000  to  the 
United  States  for  past  violations. 

The  consent  decree  may  be  examined 
at:  (1)  The  office  of  the  United  States 
Attorney,  District  of  Massachusetts.  J. 
W.  McCormack  Post  Office  and 
Courthouse,  Boston,  Massachusetts 
02109;  (2)  the  Office  of  Regional 
Counsel,  U.S.  Environmental  Protection 
Agency.  Region  I,  John  F.  Kennedy 
Federal  Building,  Boston,  Massachusetts 
02203;  and  (3)  the  Environmental 
Enforcement  Section.  Land  and  Natural 
Resources  Division.  United  States 
Department  of  Justice,  Room  1515  Main 
Justice  Building,  10th  Street  and 
Pennsylvania  Avenue,  NW., 
Washington,  D.C.  20530.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Departmert\  of  Justice  at  a  cost  of  $1.70 
($0.10  per  page  reproduction  charge).  In 
requesting  a  copy,  please  refer  to  United 
States  V.  Omega  Processing  Co.,  D.J.    . 
#90-5-1-1-2139. 

The  Department  of  Justice  will  receive 
comments  concerning  the  decree  for 
thirty  (30)  days  from  publication  of  this 
Notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General,  Land 
and  Natural  Resoures  Division, 
Department  of  Justice,  Washington,  D.C. 
20503  and  should  reference  United 
States  V.  Omega  Processing  Co.,  D.J. 
#90-5-1-1-2139. 

F.  Henry  Habicht  II, 

Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 

|FR  Doc.  85-18576  Filed  8-6-85;  8:45  amj 

WLLINQ  CODE  4410-10-M 


LEGAL  SERVICES  CORPORATION 

Announcement  of  Intention  to  Award 
Funds  and  Request  for  Comments 

AQENCY:  Legal  Services  Corporation. 
ACTION:  Announcement  of  Intention  to 
Award  Funds  and  Request  for 
Comments. 

summary:  The  Legal  Services 
Corporation  through  its  Office  of  Field 
Services  announces  its  ntention  to 


Federal  Register  /  Vol.  50,  No.  152  /  Wednesday.  August  7.  1985  /  Notices  31937 


award  one-time  minigrants  for  the  one 
year  period  beginning  September  6, 1985 


and  ending  September  6. 1986,  in  the 
following  amounts: 


Nalionar  Consumer  Law  Center.  Region  I 


Monroe  County  Legal  Assietence  Corporation. 

Region  II 
National  Veterans  Legal  Services.  Region  III     . 

Community  Legal  Ckmcs  (George  Washington 

Uraversity).  Region  III 
Legal  Aid  Society  ol  Charleston.  Region  IV 
Legal  Aid  Society  of  Dayton.  Inc.  Regan  IV 


Nature  ol  program 


Amount 
requested 


Virginia  Po*erty  Law  Center.  Ra^on  IV _ 

New  Oneans  Legal  Assistanoe  Corp .  Regior 
VI 

Atlanta  Bar  Assoc  ,  Hegwn  VI 


South  Mississippi  Legal  Services  Corporation. 
RegK>n  VI 

South   Carolina   Legal   Services   Association. 

Region  VL 
Louisiana  Legal  Consortiun.  Region  VI 


FlorxJa  Legal  Senricee.  Regan  VI 

Teias  Legal  Serwcse  Cemar.  Region  VU.. 


Devetopmeni  of  Consumer  Law  Training  Manual  and  Tranng 

materials. 
Oekvary  of  Basic  Lawyenng  Ski«s  Trnnng  to  Staff  attorneys 

Provide  veteran  irganizations  with  ttie  experine  to  assol  veter- 
ans legally  m  the  Agent  Orange  litigation. 

Recnut.  tram  and  place  lour  Washington  Metmv^^jir.  aaa 
residents  in  Legal  Ser/ices  support  oo«'^c.-» 

Delivery  ol  Social  Sacunty  (*'zt^,y  tranng 

Devetopmp- .',  s'vi  -^c-rtiry  of  women  n  management  training  tor 
legal  'services  viKKnen  managers 

OeWury  of  New  Lawyer  substantive  law  training  on  putjiic 
benefKs  lor  staff  and  pntate  attorneys  and  paralegals 

Production  of  manual  lor  protect  dvactors  on  ttie  maiagenal 
responsibilities  that  can  be  undertaken  by  graduate  student 
interns 

Delivery  ol  substantve  law  training  to  private,  pro  bono  volun- 
teers. 

Development  arid  dekvery  of  substantive  Mississippi  law  semi- 
nars to  staff  and  private  attorneys,  paralegals,  managers  and 
clients 

Tnal  skills  training  for  slati  attorneys  _ 


Aroona  Statewide  Legal  Senaces.  Region  VII.. 

Tenas  Legal  Services  Center.  Regan  VII 

Total  16  Grants 


Delivery  of  training  on  consumer  law  proMema  of  th*  poor  to 

stall  and  private  attorneys 

Federal  litigation  trairiing  lor  stsft  attorneys 

Indigent  health   care  advocacy   irammg   lor  staff  arxl  pnvale 

attorneys  and  paralegals 

Development  ol  tnal  skills  training  lor  tribal  court  advocates 

Development  and  delivery  ol  middle  manages  training 


$4,600 

3.280 

22.500 

28.635 

5486 
10.530 

3.249 

7^50 

22.500 

15.000 

2,299 

3.100 

2.295 
6.700 

7.686 

6.812 

$151,924 


These  awards  are  made  to  supplement 
the  funding  of  training  activities  of  field 
programs,  national  and  state  support 
units,  bar  associations.  law  schools  and 
other  interested  parties. 

These  funds  will  be  awarded  on  a 
non-recurring  basis  under  the  authority 
of  Pub.  L.  98-411  and  section 
1006(a)(1)(B)  and  section  1006(a)(3)  of 
the  Legal  Services  Corporation  Act  of 
1974  as  amended. 

There  will  be  no  refunding  rights  for 
these  one-time  grants. 

Notice  is  issued  pursuant  to  section 
1007(f)  of  the  Legal  Services  Corporation 
Act  of  1974  as  amended,  with  a  request 
for  comments  and  recommendations 
within  a  period  of  thirty  (30)  days  from 
the  date  of  publication  of  this  notice. 

The  grant  award  will  not  become 
effective  and  grant  funds  will  not  be 
distributed  prior  to  the  expiration  of  the 
thirty-day  period. 

DATE:  All  comments  must  be  received  by 
the  Legal  Services  Corporation  within  30 
days  from  the  date  of  publication  on  this 
notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cynthia  B.  Heine,  National  Training 
Coordinator,  Legal  Services 
Corporation,  Office  of  Field  Services, 
733  Fifteenth  Street  NW.,  Washington 
D.C.  20005. 

SUPPUEMENTARV  INFORMATION:  Grants 
are  awarded  on  a  competitive  basis,  and 
pursuant  to  the  Legal  Services 
Corporation's  announcement  of 
availability  of  funds.  Announcement  of 


funding  availability  was  made  for  field 
programs,  national  and  state  support 
units,  bar  associations,  law  schools  and 
other  interested  parties  to  supplement 
the  funding  of  training  activities 
[Request  for  Proposals:  Training 
Development  and  Delivery 
memorandum,  April  3, 1985]. 

The  Legal  Services  Corporation 
intends  these  grants  to  increase  and 
improve  the  quality  of  legal  services  to 
the  poor  through  the  training  of  the 
individuals  who  will  provide  those  legal 
services. 
John  G.  Meyer, 

Associate  Director,  Office  of  Field  Services. 
(PR  Doc.  85-18698  Filed  8-6-85;  8:45  am) 

BILUNG  CODE  e820-3S-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-293-OLAl 

Boston  Edison  Co.  (Pilgrim  Nuclear 
Power  Station);  Assignment  of  Atomic 
Safety  and  Licensing  Appeal  Board 

Notice  is  hereby  given  that,  in 
accordance  with  the  authority  conferred 
by  10  CFR  2.787(a),  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Appeal 
Panel  has  assigned  the  following  panel 
members  to  serve  as  the  Atomic  Safety 
and  Licensing  Appeal  Board  for  this 
operating  hcense  amendment 
proceeding:  Alan  S.  Rosenthal 


Chairman,  Dr.  W.  Reed  Johnson,  Gary  ]. 
Edles. 

Dated:  August  1. 1985. 
C.  lean  Shoemaker, 
Secretary  to  the  Appeal  Board. 
[FR  Doc.  85-18728  Filed  8-6-85;  8:45  am) 

MLUNOCOOC  7S88-01-M 


Issuance  of  NUREG-0956; 
"Reassessment  of  ttM  Technical  Basis 
for  Estimating  Source  Terms" 

The  Nuclear  Regulatory  Commission 
has  issued  a  report,  NUREG-0956,  (Draft 
for  Comment)  "Reassessment  of  the 
Technical  Bases  for  Estimating  Source 
Terms."  The  report  was  written  by  the 
NRC  staff. 

Draft  NUREG-0956  describes  the 
effort  by  the  NRC  staff  and  their 
contractors  to  reassess  and  update  the 
analytical  procedures  used  to  estimate 
severe  accident  source  terms  for  nuclear 
power  plants.  A  source  term  is  defined 
as  the  quantity,  timing,  and 
characteristics  of  the  release  of 
radioactive  material  to  the  environment 
following  a  core  melt  accident  Source 
terms  are  used  in  many  areas  of  the 
regulatory  process.  In  their  report  the 
staff  describes  the  analytical 
procedures,  the  results,  the  review 
process,  insights  on  risk,  future  research, 
and  conclusions. 

Public  comments  are  being  solicited 
on  Draft  NUREG-0956.  Comments 
should  be  sent  to  the  Secretary  of  the 
Commission,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Docketing  and  Service 
Branch,  (by  October  7, 1985.) 

Draft  NUREG-0956  is  available  for 
inspection  and  copying  at  the  NRC 
Public  Document  Room  1717  H  Street, 
Washington,  DC.  Copies  may  be 
obtained  by  calling  (202)  275-2060  or 
writing  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  P.O.  Box  37082.  Washington,  DC 
20013-7982. 

(5  U.S.C.  552  (a)) 

Dated  this  2nd  day  of  August  1985. 

For  the  Nuclear  Regulatory  Commission. 
Denwood  F.  Ross,  Jr., 

Deputy  Director,  Office  of  Nuclear  Regulatory 
Research. 
|FR  Doc.  85-18727  Filed  8-6-85:  8:45  am) 

BILUNG  COOE  75WMI1-M 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Sutmtltted  for  OMB 
Review 

agency:  Railroad  Retirement  Board. 
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action:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35).  the  Board  has 
submitted  the  following  proposal(s]  for 
the  collection  of  information  to  the 
Office  of  Management  and  Budget  for 
review  and  approval. 

Summary  of  ProposaUs) 

(1)  Collection  title:  Public  Service 
Pension  Information  Request. 

(2)  Form(s)  submitted:  T-18. 

(3)  Type  of  request:  New  collection. 

(4)  Frequency  of  use:  Once  only. 

(5)  Respondents:  Individuals  or 
households. 

(6)  Annual  responses:  230,000. 

(8)  Collection  description:  A  spouse  or 
survivor  annuity  under  the  RR  Act  may 
be  subjected  to  a  reduction  for  a  public 
service  pension.  The  one-time 
information  request  obtains  information 
needed  to  identify  female  beneficiaries 
on  the  Board's  rolls  whose  benefits  may 
be  subject  to  the  reduction. 

Additional  Infonnation  or  Comments 

Copies  of  the  proposed  forms  and 
supporting  documents  can  be  obtained 
from  Pauline  Lohens.  the  agency 
clearance  officer  (312-751-4692). 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Pauline  Lohens.  Raihtjad  Retirement 
Board.  844  Rush  Street,  Chicago.  Illinois 
60611  and  the  OMB  reviewer.  Judy 
Mcintosh  (202-395-6880).  Office  of 
Management  and  Budget.  Room  3208. 
New  Executive  Office  Building, 
Washington.  D.C.  20503. 
Pauline  Lofawis, 

Director  of  Information  and  Data 
Management. 

(FR.  Doc.  85-18753  Filed  8-6-85;  8:45  am] 

BIUJNQCOM  7M6-«1-« 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[FN*  No.  22-14081] 

Application  and  Opportunity  for 
Hearing;  BP  Nortti  American  Finance 
Corp. 

August  1. 1985. 

Notice  is  hereby  given  that  BP  North 
American  Finance  Corporation  ("the 
Company")  has  filed  an  application 
pursuant  to  clause  (ii)  of  section 
310(b)(1)  of  the  Trust  Indenture  Act  of 
1939  (hereinafter  sometimes  referred  to 
as  the  "1939  Act")  for  a  finding  by  the 
Securities  and  Exchange  Commission 
that  the  trusteeship  of  The  Chase 
Manhattan  Bank  (National  Association) 
("Chase")  under  an  indenture  dated  as 
of  February  1, 1976  (the  "Chase 


Indenture")  among  the  Company.  The 
British  Petroleum  Company  p.l.c. 
(formerly  The  British  Petroleum 
Company.  Limited).  Guarantor  ("the 
Guarantor")  and  Chase,  relating  to  the 
Company's  9^*%  Guaranteed 
Debentures  Due  2001  ("the  Chase 
Indenture")  and  the  indenture  dated  as 
of  June  15. 1983  among  the  Company,  the 
Guarantor  and  Morgan  Guaranty  Trust 
Company  of  New  York  (the  "1983 
Indenture")  and  the  indenture  dated  as 
of  August  15. 1975  among  the  Company, 
the  Guarantor  and  Manufacturers 
Hanover  Trust  Company  (the  "1975 
Indenture")  (the  1975  Indentxu-e  and  the 
1983  Indenture  are  sometimes  referred 
to  collectively  as  the  "BP  Finance 
Indentures")  is  not  so  likely  to  involve  a 
material  conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 
Chase  from  acting  as  Trustee  under  the 
Chase  Indenture  and  the  BP  Finance 
Indentures. 

Section  310(b)  of  the  1939  Act 
provides  in  part  that  if  a  trustee  under 
an  indenture  qualified  under  the  1939 
Act  has  or  shall  acquire  any  conflicting 
interest,  it  shall  within  ninety  days  after 
ascertaining  that  it  has  such  conflicting 
interest,  either  eliminate  such  conflicting 
interest  or  resign.  Subsection  (1)  of  such 
section  provides,  in  effect  with  certain 
exceptions,  that  a  trustee  under  a 
qualified  indenture  shall  be  deemed  to 
have  a  conflicting  interest  if  such  trustee 
is  trustee  under  another  indenture  under 
which  any  other  securities  of  the  same 
issuer  are  outstanding.  However,  under 
clause  (ii)  of  subsection  (1),  there  may 
be  excluded  form  the  operation  of  this 
provision  another  indenture  under 
which  other  securities  of  the  same  issuer 
are  outstanding,  if  the  issuer  shall  have 
sustained  the  burden  of  proving,  on 
application  to  the  Commission  and  after 
opportunity  for  hearing  thereon,  that 
trusteeship  under  such  qualified 
indenture  and  such  other  indenture  is 
not  so  likely  to  involve  a  material 
conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 
such  trustee  from  acting  as  trustee  under 
one  of  such  indentures. 

In  support  of  its  application,  the 
Company  alleges  that:  (1)  As  of  July  11, 
1985,  the  Company  had  outstanding 
$75,000,000  aggregate  principal  amount 
of  its  10%  Guaranteed  Debentures  Due 
2000  (the  "10%  Guaranteed  Debentures") 
issued  under  the  1975  Indenture.  The 
10%  Guaranteed  Debentures  were 
registered  under  the  Securities  Act  of 
1933,  as  amended  (File  No.  2-54233),  and 
the  1975  Indenture  was  qualified  under 
the  Act.  As  of  the  date  hereof,  the 
Company  had  not  issued  any 


indebedness  under  the  1983  Indenture 
which  was  also  qualified  under  the  Act; 

(2)  No  debt  securities  other  than  the 
Company's  10%  Guaranteed  Debentures 
hve  been  issued  under  any  of  the  BP 
Finance  Indentures; 

(3)  The  Chase  Indenture  and  the  BP 
Finance  Indentures  are  wholly 
unsecured,  and  will  rank  pari  passu 
inter  se; 

(4)  The  Company's  obligation  to  make 
payments  on  the  9V4%  Guaranteed 
Debentures  issued  under  the  Chase 
Indenture  will  not  be  superior  or  inferior 
in  right  of  payment  to  the  Company's 
obligation  to  make  payments  on  the  10% 
Guaranteed  Debentures; 

(5)  The  Company  is  not  in  default 
under  the  Chase  Indenture  or  the  9V4% 
Guaranteed  Debentures; 

(6)  The  Company  is  not  in  default 
under  the  BP  Finance  Indentures  or  the 
10%  Guaranteed  Debentures; 

(7)  Such  differences  as  exist  between 
the  Chase  Indenture  and  the  BP  Finance 
Indentures  are  not  so  likely  to  involve  a 
material  conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  holders  of  the  9V'4% 
Guaranteed  Debentures  or  the  10% 
Guaranteed  Debentures  to  disqualify 
Chase  from  acting  as  trustee  thereunder; 
and. 

(8)  The  Company  has  waived  any 
hearing  on  the  issues  presented  by  its 
application,  as  well  as  notice  of  any 
hearing,  and  all  rights  to  specify 
procedures  under  the  Rules  of  Practice 
of  the  Securities  and  Exchange 
Commission. 

For  a  more  detailed  account  of  the 
matters  of  fact  and  law  asserted,  all 
persons  are  referred  to  said  application. 
File  No.  22-14081,  which  is  a  public 
document  on  file  in  the  office  of  the 
Commission  at  the  Public  Reference 
Room,  450  5th  Street,  N.W.,  Judiciary 
Plaza,  Washington,  DC  20549. 

Notice  is  further  given  that  an  order 
granting  the  application  may  be  issued 
by  the  Commission  at  any  time  on  or 
after  August  26, 1985.  unless  prior 
thereto  a  hearing  upon  the  application  is 
ordered  by  the  Commission,  as  provided 
in  clause  (ii)  of  section  310(b)(1)  of  the 
1939  Act.  Any  interested  person  may. 
not  later  than  August  26. 1985  at  5:30 
PM..  Eastern  Daylight  Savings  Time,  in 
writing,  submit  to  the  Commission  his 
views  or  any  additional  facts  bearing 
upon  this  application  or  the  desirability 
of  a  hearing  thereon.  Any  such 
communication  or  request  shall  be 
addressed:  John  Wheeler.  Secretary, 
Securities  and  Exchange  Commission 
450  Fifth  Street  NW..  Washington.  DC 
20549. 
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For  the  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 

|ohn  Wheeler, 

Secretory. 

(FR  Doc.  85-18757  Filed  8-6-85;  8:45  am| 

BIUJNG  CODE  M1(M)1-M 


Forms  Under  Review  By  Office  of 
Management  and  Budget 

Agency  Clearance  Officer.  Kenneth  A. 
Fogash.  (202)  272-2142. 

Upon  Written  Request  Copy  Available 
from;  Securities  and  Exchange 
Commission,  Office  of  Consumer 
Affairs.  Washington,  D.C.  20549. 


Extension 
NeNo 

Fonn/regulation 

270-51 

Fomi  10 

270-58 

Fofm  S-1. 

27tM>3 

FonnS-8. 

270.«4 

FonnS-11. 

270-49 

Form  10-Q. 

270-60 

Form  S-2. 

270-61 

Form  S-3 

270-137 

Regutatton 
13G. 

130/Q.    SOMdul*    130/Schedula 

270<5 

ForniSS. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  the  folloviring  regulation/forms: 
Form  10 — Registration  statement 

pursuant  to  section  12  (b)  or  (g)  of  the 

Securities  Exchange- Act  of  1934  (1934 

Act); 
Form  S-1 — Registration  statement — 

Securities  Act  of  1933  (1933  Act); 
Form  S-8 — Registration  for  securities  to 

be  offered  to  employees  pursuant  to 

certain  plans; 
Form  S-11 — Registration  of  securities  of 

certain  real  estate  companies; 
Form  10-Q — Quarterly  report  pursuant 

to  section  13  or  15(d)  of  the  1934  Act; 
Form  &-2— Registration  statement  (1933 

Act): 
Form  S-3 — Registration  statement  (1933 

Act); 
Regulation  13D-G— Beneficial 

ownership  of  certain  registered  equity 

securities; 
Form  &-B — Registration  statement 

pursuant  to  section  12(b)  or  (G)  of  the 

1934  Act  for  certain  successor  issuers. 

Submit  comments  of  OMB  Desk 
Officer  Ms.  Katie  Lewin,  Office  of 
Information  and  Regulatory  Affairs. 
Room  3235  NEOB,  Washington.  D.C. 
20503. 

John  Wheeler, 
Secretary. 
August  2. 1085. 

(FR  Doc.  85-18756  Filed  8-6-85;  8:45  am] 
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[Rei.  No.  IC-14652;  File  No.  812-5796] 

IDS  Certificate  Co.;  Notice  of 
Application 

|uly  31. 1985. 

Notice  is  hereby  given  that  IDS 
Certificate  Company  (formerly  Investors 
Syndicate  of  America,  Inc.) 
("Applicant").  IDS  Tower.  Minneapolis, 
Minnesota  55402,  filed  an  application  on 
March  7, 1984,  and  amendments  thereto 
on  July  29, 1984,  and  January  25. 1985. 
for  an  order  of  the  Commission  pursuant 
to  Section  28(c)  of  the  Investment 
Company  Act  of  1940  (the  "Act"), 
approving  a  new  form  of  Depository  and 
Custodial  Agreement  and  approving  IDS 
Trust  Company  as  its  potential 
custodian.  IDS  Trust  Company, 
chartered  in  1979  under  Minnesota  state 
law.  and  Applicant  are  both  wholly- 
owned  subsidiaries  of  IDS/American 
Express.  Inc.,  and.  accordingly. 
Applicant  is  an  affiliated  person  of  IDS 
Trust  Company.  All  interested  persons 
are  referred  to  the  application  on  file 
with  the  Commission  for  a  statement  of 
the  representations  contained  therein, 
which  are  summarized  below,  and  to  the 
Act  for  text  of  the  relevant  provisions 
thereof. 

According  to  the  applicant,  applicant 
is  a  face-amount  certificate  company 
registered  under  the  Act.  Applicant  has 
issued  face-amount  certificates  since 
1941  and  currently  has  51  series  of  face- 
amount  certificates  outstanding.  On 
November  16. 1940.  the  Commission 
issued  an  order  (Investment  Company 
Act  Release  No.  18)  which  approved  a 
Depository  Agreement  between 
Applicant  and  The  Marquette  National 
Bank.  Since  that  time,  the  Commission 
has  issued  numerous  orders  approving 
amendments  to  said  Depository 
Agreement  in  connection  with  new 
series  of  face-amount  certificates 
offered  by  Applicant. 

Applicant  now  seeks  a  Commission 
order  approving  a  new  form  of 
Depository  and  Custodial  Agreement 
("Agreement").  Applicant  represents 
that  obtaining  advance  approval  of  the 
form  of  Agreement  would  permit 
Applicant  to  negotiate  from  time  to  time 
with  various  providers  of  custodial 
services,  and,  if.  because  of 
dissatisfaction  with  the  quality  of  a 
custodian's  services,  fee  increases,  or 
for  other  reasons,  Applicant  felt  it  was 
more  advantageous  to  change 
custodians,  it  could  enter  into  an 
arrangement  with  another  provider 
using  a  form  of  agreement  substantially 
identical  to  the  Agreement.  The 
Commissions's  approval  of  the  form  of 
Agreement.  Applicant  submits,  will 
enable  it  to  change  custodians  without 


the  delays  or  interruptions  associbted 
with  seeking  a  new  order  of  the 
Commission.  The  substantive  portions 
of  the  Agreement  would  not  vary;  the 
only  changes  would  be  in  minor 
procedures  or  fees.  If  material  changes 
were  to  occur  in  the  substantive 
provisions  of  the  Agreement  (not 
including  the  addition  or  deletion  of 
certificate  series).  Applicant  represents 
that  it  would  seek  an  amended  order. 
All  of  Applicant's  assets  will  be  held  by 
the  custodian  pursuant  to  the 
Agreement,  with  the  exception  of  assets 
a  state  may  require  to  be  separately 
deposited. 

Applicant  will  only  enter  into 
custodial  arrangements  with  institutions 
which  meet  the  requirements  of  section 
26(a)(1)  of  the  Act.  In  addition,  before 
entering  into  the  Agreement  with  a  new 
custodian,  Applicant  vn\i  undertake  an 
analysis  of  various  aspects  of  the 
prospective  custodian.  Applicant  will 
obtain  a  full  schedule  of  all  fees,  charges 
and  expenses  to  be  charged  to  Applicant 
for  the  custodial  services.  Such  fees 
shall  be  broken  down  according  to  the 
type  of  service  provided  and,  according 
to  the  application.  Applicant  will 
prepare  from  this  information  an 
analysis  of  the  fee  schedule  and 
determine  the  approximate  annual  cost 
of  the  custodial  services.  A  prospective 
custodian  will  have  to  demonstrate  to 
Applicant  that  it  is  satisfactory  from  this 
standpoint  and  also  from  a  qualitative 
standpoint.  Applicant  states  that  its 
Board  of  Directors  will  be  required  to 
approve  the  custodian  by  majority  vote, 
including  a  majority  of  the  independent 
directors  and,  once  approved,  the  Board 
of  Directors  will  review  the  custodial 
arrangements  on  an  annual  basis  to 
determine  if  the  quality  of  service 
remained  satisfactory  and  the  fees  were 
reasonably  competitive,  as  that  term  has 
been  explained  by  Applicant. 

Applicant  contends  that,  consistent 
with  the  public  interest  and  for  the 
protection  of  investors,  section  28(c) 
gives  the  Commission  broad  authority  to 
approve  custodial  arrangements  for 
face-amount  certificate  companies,  and 
simply  requires  that  face-amount 
certificate  companies  enter  into 
custodial  arrangements  with  institutions 
having  the  qualifications  of  section 
26(a)(1)  of  the  Act.  It  notes  that  the 
Commission  is  expressly  permitted  to 
impose  its  restrictions  by  rule, 
regulation  or  order.  Applicant  submits 
that,  with  the  protections  and  conditions 
set  forth  in  the  application,  the 
Commission  is  properly  fulfilling  its 
statutory  duty  to  act  in  the  public 
interest  and  for  the  protection  of 
investors. 
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Applicant  states  that  it  wishes  to 
enter  into  the  Agreement  with  IDS  Trust 
Company  ("IDS  Trust")  and  seeks 
Commission  approval  of  IDS  Trust 
Company  as  its  potential  custodian. 
Applicant  states  that  its  ofllcers  and 
employees  investigated  several  different 
custodial  service  providers,  including 
IDS  Trust.  Based  on  a  detailed 
comparison  of  the  prospective 
custodians  fees.  IDS  Trust  was  found 
most  favorable  from  that  standpoint 
IDS  Trust  and  the  other  prospective 
custodians  were  also  found  to  be 
satisfactory  from  a  qualitative 
standpoint:  the  primary  qualitative 
advantage  of  IDS  Trust  over  the  other 
custodians  was  found  to  be  increased 
efHciency  and  convenience  due  to  IDS 
Trust's  close  location  and  its  extensive 
knowledge  of  the  operations  and 
investments  of  IDS  and  its  subsidiaries, 
including  Apphcant  Consequently. 
Applicant  found  IDS  Trust  to  be 
satisfactory  and  preferable  from  both 
standpoints,  and  Applicant's  Board  of 
Directors  approved  IDS  Trust  as  its 
future  custodian,  subject  to  Commission 
action.  In  making  this  determination  the 
Board  gave  consideration  to  the  below 
described  applicable  regulation  under 
Minnesota  law  of  IDS  Trust 

Inaddition  to  requiring  Commission 
approval  of  the  depository 
arrangements,  section  28(c)  of  the  Act 
requires,  as  noted  above,  that  all 
depository  agreements  be  entered  into 
With  institutions  having  the 
qualifications  set  forth  in  section 
26(a)(1)  of  the  Act  One  of  the 
requirements  of  section  28(a)(1)  for  such 
institutions  is  that  they  have  aggregate 
capital  surplus  and  undivided  proHta  of 
more  than  $500X)0a  Applicant  states 
that  IDS  Trust  meets  this  requirement 
The  other  applicable  requirement  of 
section  26(a)(1)  is  that  the  institution  be 
a  bank.  Applicant  states  that  IDS  Trust 
also  meets  this  requirement  since  IDS 
Trust  satisfies  the  criteria  of  a  "bank" 
under  section  2(a)(5)  of  the  Act. 

First  section  2(a)(5)  of  the  Act  defines 
"bank"  to  include  a  trust  company  doing 
business  under  the  laws  of  any  state. 
IDS  Trust  is  represented  to  be  a  trust 
company  organized  under  the  banking 
laws  of  the  State  of  Minnesota  and  is 
doing  business  under  Minnesota  law 
relating  to  trust  companies. 

A  second  element  in  the  section 
2(a)(5)  definition  requires  that  the 
fiduciary  powers  granted  to  IDS  Trust 
and  other  state-chartered  trust 
companies  under  Minnesota  law  be 
similar  to  those  granted  to  national 
banks.  The  application  states  that 


Minnesota  law  permits  a  Minnesota 
trust  company  to  perform  fiduciary 

functions  which  are  virtually  identical  to 
those  of  national  banks  described  in  the 
Comptroller's  regulations  at  12  CFR 
9.1(b).  IDS  Trust  has  also  adopted 
internal  procedures  said  to  be 
comparable  to  the  Comptroller  of  the 
Currency's  regulations  concerning 
national  banks'  fiduciary  powers.  In  this 
regard.  Applicant  sets  forth  the 
procedures  which  have  been  adopted 
and  cites  several  comparable  provisions 
of  the  Comptroller's  regulations.  The 
application  states  that  for  so  long  as 
Applicant  is  a  client  of  IDS  Trust  IDS 
Trust  undertakes  not  to  materially 
adversely  alter  its  internal  trust  account 
procedures  as  they  affect  Applicant 
except  that  it  may  modify  them  to  (i) 
respond  to  changes  in  the  Comptroller's 
regulations,  or  (ii)  respond  to  or  conform 
with  changes  suggested  by  the 
Minnesota  state  banking  regulators. 

Applicant  claims  that  a  third  element 
of  the  section  2(a)(5)  definition  requiring 
supervision  by  state  authority  is  met 
because  IDS  Trust  is  subject  to 
supervision,  regulation  and  examination 
by  the  Minnesota  Department  of 
Commerce  (Banking  Division)  (the 
"Minnesota  Banking  Commissioner") 
and  to  Minnesota  statutes  relating  to 
trust  companies.  According  to  the 
application,  the  Minnesota  Banking 
Commissioner  is  required  to  "exercise  a 
constant  supervision"  over  the  books 
and  affairs  of  all  trust  companies  doing 
business  within  the  state,  and  to  inspect 
and  verify  the  assets  and  liabilities  as 
part  of  an  examination ^o  be  conducted 
at  least  annually.  A  copy  of  the 
Department  of  Commerce's  "Statement 
of  Principles  of  Trust  Department 
Management"  is  given  to  the  trust 
company's  Board  of  Directors  as  part  of 
the  inspection  report  for  each  trust 
company.  The  statement  is  a  summary 
of  the  minimum  requirements  for  sound 
banking  practices  in  the  operation  of 
trust  departments.  Applicant  states  that 
the  terms  of  the  statement  are  similar  to 
both  the  internal  procedures  of  IDS 
Trust  and  the  major  provisions  of  the 
Comptroller's  regulations  concerning 
fiduciary  powers  of  national  banks. 
While  this  statement  may  change  from 
time  to  time  and  does  not  have  the  force 
of  law,  Applicant  submits  that  it  is 
evidence  that  the  state  of  Minnesota 
exercises  its  supervisory  and  oversight 
authority  over  trust  companies  in  a 
manner  consistent  with  that  of  the 
Comptroller. 

Finally,  section  2(a)(5)  applies  only 
with  respect  to  entities  which  are  not 


operated  for  purposes  of  evading  the 
Act.  Applicant  asserts  that  IDS  Trust 
was  not  operated  for  the  purpose  of 
evading  the  provisions  of  the  Act,  but 
was  established  by  IDS/ American 
Express  Inc.,  a  large,  diversified 
financial  services  organization,  for 
legitimate  business  and  competitive 
purposes — to  be  able  to  provide 
fiduciary  services  so  as  to  become  and 
remain  competitive  with  other  banks 
and  trust  companies  in  the  furnishing  of 
such  services  to  certain  of  its  customers. 
As  of  December  31. 1984.  IDS  Trust  has 
a  total  of  65  full-time  employees 
responsible  for  68  advisory  accounts 
and  64  custodial  accounts,  and 
performed  safekeeping  functions  similar 
to  those  specified  in  the  Agreement  for 
17  other  customers  with  assets  totalling 
$3.9  billion.  According  to  the 
application,  all  securities  are  physically 
segregated  in  the  vault  with  restricted 
access,  IDS  Trust  uses  armed  couriers 
and  has  a  $35  million  bankers  blanket 
bond,  supplemented  by  $500  million  in 
lost  securities  insurance  coverage,  IDS 
Trust's  internal  controls  are  confirmed 
annually  by  a  report  of  its  independent 
auditors  and.  in  addition,  IDS  Trust's 
procedures  and  activities  are  monitored 
by  the  IDS/American  Express  Internal 
Audit  Department  including  periodic 
physical  vault  counts. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  August  23, 1985,  at  5:30  p.m..  do  so 
by  submitting  a  written  request  setting 
forth  the  nature  of  his  interest  the 
reasons  for  his  request  and  the  specific 
issues,  if  any.  of  fact  or  law  that  are 
disputed,  to  the  Secretary.  Securities 
and  Exchange  Commission.  Washington, 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  aflidavit  or.  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  si 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Conmmission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 

lohn  Wheeler, 

Secretary. 

[FR  Doc.  85-18703  Filed  8-^-85:  8:5  am) 
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[R«L  H^MriSan;  FiteMB.  Sfl-NA8D-M> 
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Seif-ReQulMory  OrganrzatTofia; 
Propos«<r  Rufo  Chang*  by  Naffonal 
Association  of  Sacuritias  Daalara^  Inc. 
Relating  to  Raaohiflona  of  tha 
Aasociatlon'a  Board  of  Govamors 

Punuant  to  section  19(b)  of  die 
SeairitieB  Exchange  Act  of  VK*.  IS 
U.SX.  78B(b)tt).  notice  i»  hereby  f«v«» 
that  on  luitjr  24,lSB5.tlie  National 
Association  of  Securities  Deaferv,  Inc. 
filed  with  the  Secneitiea  and  Exefaonge 
Commiaaioa  tiic  propoied  role  chanf  e 
as  described  m  Items  i  II.  and.  Ill  below, 
which  Items  have  been  |irepare<d  by  the 
seff-regulatory  arganizaticm.  The 
Commiasion  ta  publishing  this  notice  to 
solicit  comments  on  the  proposed  rtda- 
change  &«m  interested  persons. 

I.  Setf-Regulatory  Organizatfon's 
Statement  of  tbe  Terms  of  Stibstanca-of 
the  Proposed  Rtda  Change 

The  AssociatioB  i&  requesting  {u-mal 
Commission  approval  of  certain  existing 
resolutions  of  the  Association's  Board  of 
Governors  relating  to  the  administration 
of  the  Association  and  is  relocating  the 
resolutions  from  its  By-Laws  to  tbe 
various  Schedules  in  the  By-Laws. 

II.  Self-Regulatory  Organization's. 
Statement  of  the  Pufpoea  of.,  and 
Statutory  Basis  for,  the  Proposad  Rula 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organieration  inchided 
statements  concerning  ttie  purpose  of, 
and  statutory  basis  for,  the  proposed 
rule  change  and*  diseussed  any 
comments  it  received  on  thepropose<l 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Rem  rv  below.  The 
8elf-^egu^ato^y  organization,  has 
prepared  summaries,  set  forth  in 
sections  (A).  [B),  and  (C}  betbw  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,,  and 
Statutory  Basis  for,  the  Pfopoeed  Rule 
Change 

A  recodification  of  the  Association's 
By-&awsi  wws  approved  by  the 
Commission  in  Release  Noi  34-21843 
(March  12, 1985).  The  former  By-Laws 
contained  a  number  of  resolutions  of  the 
Board  of  Governors.  The  pracement  of 
these  in  the  NASD  Ndanual  reflected  the 
Boanf  s  desire  to  infiwm  tbe  membership 
of  certain  Board  actions  and  policies. 
They  did  not  require  a  nembership  voDe, 
nor  prir  to  1)975..  formal  SEC  apprcrraJt. 
Some  of  the  resolutions  contaiii' 
substantive  requirements  which,  wouid: 
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nour  be  ttaaled  as  mfo  Slings  by  the 
SEC.  These  amy  eveii«uatry  be 
incsrperaitect  into  the  varieiis  Schedules 
of  the  By-Laws  as  paxrt  of  the 
recotfi&cation  processi.  bi  the  raeantniie, 
to  tfce  extent  tiicsa  Board  rcsobiCions 
serve  as  a  basis  for  NASD  aetioa  format 
SEC  approval  is  sooght  to  reafilmi  the 
vakdify  of  such  actioit.  At  the  same 
time,  the  lastly  aAninisaratJTe  natoea 
of  these  laaalatiaiis  anggesta  they  are 
more  pioperiy^  placed  with  the  sasieos 
Schedules  rathiet  than  ia  tbe  taxt  of  the 
.   By-Laws.  Any  chan^ss  to  the  text  is 
largely  desired  to  reflect  the  placement 
of  these  withia  the  Scbechdcs  and  to 
correct  cross-ccfsrsnces  to  the  By-Laws. 

The  pfopoaed  rssolutioiis  to  tlw  By^ 
Laws  and  Schedules  are  designed  to  aid 
the  Association  ijt  move  adeqnately 
fulfiHing  its  responaibiiSties  as  defined 
under  secties  ISA  of  the  Securities 
Exchangit  Act  of  199«  ("the  Act"). 

B.  Self-Reguhtory  Organization 's 
Statement  on  Burden  on  Competition 

The  Associatiaiv  believes  that  the 
proposed  rule  change  does  not  impose 
any  burden  on  competition  not 
necessafy  or  appropriate  i»  foxtherance 
of  purposes  of  the  Act. 

C.  Self-Regakitory  Organization'^ 
Statement  on  Cammtnta  ott  tbe 
Prepoaed  Ruk  Change  Received  From 
Members,  Participants  or  Others 

Comments  on  the  proposed  niTe 
change  were  neither  soHcited  nar 
received- 

m.  Date  of  EgecttiwaMss  of  Pioposod 
Role  r.hmtg^t  and  Tmriny  iat 
ComBBnicm  Action 

The  foregoing  rote  change  has  became 
effective  pia^uanf  to  section  19fb)t7)  of 
the  Securities  Exchange  Act  of  1934  and 
sabpargraph  {e>  of  Securities  Exchange 
Act  Rule  l«b-4.  At  any  time  within  80 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Conuuissiun  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  193«. 

IV.  SolicitalioB  of  CorameBta 

Interested*  persons  are  invitetf  to 
submit  written  data,  views,  and' 
arguments  concerning  (be  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretory,  Securities  and  Exchange 
Commission,  46»  Fifth  Street,  NW., 
WasMiigtOH,  DX;.  20649;  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 


with  respect  to  the  proposed  rde  change 
that  are  fSLe^  with  the  Cbraraisston^  and 
all  written  commmticatTons  relating  to 
the  proposed  rute  change  betiveen  the 
Commission  sod  any  person,  other  than 
tiiose  nwt  nray  i>e  witlineitf  rrom  the 
public  in  accordance  with  tfie  previsions 
of »  U.S.C.  522  wiH  be  avaikbie  for 
inspection  and  copying  m  the 
Commission's  Public  Reference  Section. 
450  Fifth  SDvet  NW..  Washt^sfMi.  D.C 
20549.  Copies  efsnch  filh^  witt  also  be 
available  for  hrapeetknt  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self -regulatory  organizatian. 
All  ssbmiseions  sfaooid  refer  to  the  file 
number  in  die  eapHou  above  and  sboidd 
be  submitted  by  August  28. 1985. 

For  the  Commission,  by  the  Diviaiaa  of 
Madiet  Regulation,  purauant  ta  delc(aled 
authority. 

Dated:  JUly  71. 1985. 
|ohn  Whsal^t 
Secretary. 
[FR  Doc  86-18702  Fikd  8-6-86;  8c46  ^l 


[Relsass  Nou  3&-23777;  70-7US} 

Tha  SouttMm  Co.  Notfca  of  Prapoaal 
To  laatia  and  Sat  Comanon  Stock 
Purauant  to  Dividend  Rajnvaahnant 
and  Stodt  Purcftaaa  Plan  and 
Emptoyaa  Savhig&Plan 


July  31, 

The  Soutfaera  Company  fSoutfaem'Tt 
64  Perimeter  Center  East  Atlanta, 
Georgia  30340,  a  registered  holdiiig 
company,  has  fifed  a  declaration  with 
this  Commission  pursuant  to  section  e(a^ 
and  7  of  the  Pubfic  Ufthty  Hohfing 
Company  Act  of  1935  and  Rde  SOfaKS} 
thereunder. 

Southern  proposes  to  issue  and  sett 
fix>m  time  to  time,  through  April  30.  t9B7. 
a  maximum  of  20,000,000  shares  of  its 
authorized  but  unissued  common  stock, 
par  value  $5  per  share  ("Additional 
Common  Stock  ].  m  addition  to  the 
balance  of  8336,338  shares  of  tbe 
Dividend  Reinvestment  and  Stock 
Purchase  Plan  ("Dividend  Plan'7, 
previously  approved  by  the  Commissiun 
(HCAR  No.  23482.  October  18. 1984|i 
Southern  proposes  to  apply  the  proceedii 
from  the  safe  of  the  Additional  Common 
Stock  to  equity  mvestments  in  its 
operating  subsidiaries  as  well  as  for 
other  corporate  purposes. 

The  Additional  Common  Stock  wiff  be 
offered  to  all  holders  of  Southern's 
common  stock  pursuant  to  the  Dividend 
Plan  whereby  they  may  voluntarily  elect 
to  have  all  or  less  than  all  of  their  cash 
dividends  on  their  shares  of  Southern 
common  stock  automatically  reinvested 
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in  shares  of  such  common  stock  at  a 
price  equal  to  95%  of  the  average  of  the 
daily  high  and  low  sales  prices  of 
Southern's  common  stock  for  the  period 
of  Hve  trading  days  ending  on  the 
dividend  payment  date.  Additionally  a 
shareholder  may  make  optional  cash 
payments  (not  less  than  $25  per  payment 
nor  more  than  a  total  of  $6,000  per 
quarter)  to  invest  in  shares  of  Southern's 
common  stock  at  a  price  equal  to  100% 
of  such  market  price  average  for  the 
period  of  five  trading  days  ending  on  the 
monthly  purchase  date  or  continue  to 
receive  cash  dividends  on  all  shares 
held  by  them  and  only  make  optional 
cash  payments  for  investment.  Cash 
dividends  on  shares  credited  to  a 
participant's  account  under  the 
Dividend  Plan  will  be  reinvested  in 
shares  of  Southern's  common  stock.  No 
shares  will  be  sold  under  the  Dividend 
Plan  at  less  than  the  par  value  of  such 
shares.  Optional  cash  payments  will  be 
invested  monthly. 

The  First  National  Bank  of  Atlanta 
currently  administers  the  Dividend  Plan 
and  purchases  the  shares  of  Southern's 
common  stock  as  agent  for  the 
participants.  However,  a  proposal  is 
pending  before  the  Commission  to 
transfer  the  administration  of  the 
Dividend  Plan  to  Southern  Company 
Services,  Ina,  the  system  service 
company  for  Southern  (HCAR  No.  23774. 
July  30, 1985).  No  service  charge  or 
commission  is  paid  by  participants  in 
connection  with  purchases  under  the 
Dividend  Plan.  Southern  reserves  the 
right  to  suspend,  modify  or  terminate  the 
Dividend  Plan  at  any  time,  or  to 
eliminate  the  5%  discount  from  market 
price  average  at  which  cash  dividends 
are  reinvested.  Southern  also  may 
determine  to  provide  for  the  purchase  of 
shares,  on  the  open  market  in  addition 
to  purchases  directly  from  Southern. 

Additionally.  Southern  proposes  to 
issue  and  sell  a  maximum  of  3.000,000 
shares  through  April  30. 1987,  of 
authorized  but  unissued  common  stock, 
par  value  $5  ("New  Stock  ")."  plus  the 
balance  of  903,431  shares  remaining  in 
the  Employee  Savings  Plan  for  The 
Southern  Company  System  ("Savings 
Plan")  granted  authority  by  the 
Commission  in  HCAR  No.  23452.  The 
proceeds  from  the  sale  will  be  applied  to 
equity  investments  in  its  operating 
subsidiaries  and  other  corporate 
purposes. 

The  New  Stock  will  be  offered  to 
employees  of  Southern's  subsidiaries 
pursuant  to  the  Savings  Plan  under 
which  such  employees  voluntarily  may 
contribute,  after  being  paid,  any  whole 
percentage  not  more  than  16%  of  their 
compensation  ("Voluntary  Participant 


Contribution").  In  addition,  a  Savings 
Plan  member  may  elect  to  have  his 
compensation  reduced,  and  therefor  his 
taxable  income  reduced,  by  a  whole 
percentage  which  is  not  more  than  16% 
of  his  compensation,  such  amount  to  be 
contributed  to  his  account  under  the 
Savings  Plan  ("Elective  Employer 
Contribution").  The  maximum  Voluntary 
Participant  Contribution  shall  be 
reduced  by  the  percent,  which  is 
contributed  as  an  Elective  Employer 
Contribution  by  the  employer  on  behalf 
of  the  Savings  Plan  member. 

Each  Savings  Plan  member  must 
direct  that  his  contributions  be  invested 
in  one  or  more  of  the  following  funds:  (1) 
Company  Stock  Fund — consisting  of 
Southern's  common  stock:  (2)  Equity 
Fund — consisting  of  common  or  capital 
stocks  and  securities  convertible  into 
common  or  captial  stock  and  (3)  Fixed 
Income  Fund— <:onsisting  of  direct 
obligations  of  the  U.S.  Government, 
corporate  bonds,  debentures,  notes  of 
indebtedness,  savings  account  deposits, 
and  trust  funds.  All  employer  matching 
contributions  are  invested  in  the 
Company  Stock  Fund. 

The  Board  of  Directors  of  Southern 
Company  Services.  Inc.  has  the  right  to 
amend  to  terminate  the  Savings  Plan  in 
whole  or  in  part.  Any  employing 
company  may,  by  action  of  its  board  of 
directors  and  approval  by  the  Board  of 
Directors  of  Southern  Company 
Services,  Inc..  suspend  or  terminate  the 
making  of  contributions  by  members  in 
the  employ  of  such  company  and 
contributions  by  such  employing 
company.  In  the  event  of  termination  or 
partial  termination  or  upon  complete 
discontinuance  of  contributions  under 
the  Savings  Plan  by  all  employing 
companies  or  by  any  one  employing 
company,  the  amount  to  the  credit  of  the 
accounts  of  each  member  whose 
employing  company  shall  be  affected  by 
such  termination  or  discontinuance  shall 
become  non-forfeitable  and  generally 
will  be  distributed  to  the  member  as 
soon  as  practicable  after  such 
termination  of  discontinuance. 

Investment  purchases  by  the  Trustee 
for  the  funds  may  be  made  either  on  the 
open  market  or  by  private  purchase, 
provided  that  no  private  purchase  may 
be  made  of  common  stock  of  Southern  at 
a  price  greater  than  the  last  sale  price  or 
current  independent  bid  price, 
whichever  is  higher,  for  such  stock  on 
the  New  York  Stock  Exchange,  plus  an 
amount  equal  to  the  commission 
payable  in  a  stock  exchange  transaction 
if  such  private  purchase  is  made  from 
Southern.  The  "Trustee  may  purchase 
common  stock  of  Southern  directly  from 
Southern  under  the  Dividend  Plan  or 


under  any  other  similar  plan  made 
available  to  all  holders  of  record  or 
shares  of  common  stock  of  Southern,  at 
the  purchase  price  provided  for  in  such 
plan. 

The  declaration  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  August  23. 1985.  to  the 
Secretary,  Securities  and  Exchange 
Commission.  Washington,  D.C.  20549, 
and  serve  a  copy  on  the  declarant  at  the 
address  specified  above.  Proof  of 
service  (by  affidavit  or.  in  case  of  an 
attorney  at  law.  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
declaration,  as  filed  or  as  it  may  be 
amended,  may  be  permitted  to  become 
effective. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
|ohn  Whfleler. 
Secretary. 
(FR  Doc.  65-16698  Filed  6-6-85;  8:45  am] 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Pacific  Stock  Exchange, 
Incorporated 

August  1. 1985. 

The  above  named  national  securities 
exchange  has  filed  application  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securites: 

Greenman  Brothers.  Inc. 
Common  Stock.  $0.10  Par  Value  (File 
No.  7-8523) 
Federal  Signal  Corporation 
Common  Stock,  $100  Par  Value  (File 
No.  7-8524) 
Gould.  Inc. 
Common  Stock.  $4.00  Par  Value  (File 
No.  7-8525) 
Payless  Cashways,  Inc. 
Common  Stock,  $0.50  Par  Value  (File 
No.  7-8526) 
Big  Three  Industries 
Common  Stock,  $2.50  Par  Value  (File 
No.  7-8527) 
Augat.  Inc. 
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CommoB  Stock,  $aiO  Par  Value  (File 
No.  7-8528) 
National  Convenieiice  Stores,  Inc. 
Common  Stock,  $ft41-2/3  Par  Value 
(File  Nol  7-8529) 
Permian  Basin.  Royalty  Truet 
Common  Stocky  No  Pat  Value  (File 
No.7-a53(H 
Hershey  Foods  Corpopatioa 
Common  Stock..  Na  Pai  Value  (File 

No.  7-a5ai) 

SbeHer-GIobe  Corporation 
Common  Stock.  No  Par  Value  CFUe 
No.  7-6532] 
Rohm  &  Haas  Corporation 
Common  Stock.  $2,50  P&r  Value  (File 
Nd. 7-85331 
Hazleton  Labs 
Common  Stock.  SO.IO  Par  Vahie  (File 
No.  7-«534) 

These  secunfiies  are  Ksfed  amf 
rejnstered  on  one  or  more  other  national 
securities  exchao^  and  are  reported  in 
the  coasoltdaled  traaeactisik  rcportiBg 
system. 

Interested  persona  are  iivvited.  to 
submit  on  or  before  August  22. 1985, 
written  data,  views  and  arguments 
concemiag  !he  abeyre-refeienteJ 
application.  Persons  denviiig  to  make 
written  comments  shootd  fited  tlDrse 
copies  thereof  wi^  the  Secretary  o£  the 
Securities  and  Exchajn^  Commissioiv 
Washington.  D.C.  20549.  Following  this 
opportufwfy  for  hearing,  tfre  CommissimT 
will  approve  the  applications  if  it  finds', 
based  upon  a\i  the  information  available 
to  it.  tiwt  the  extensions  of  unlisted 
trading  privileges  prawrant  to  »ud» 
applications  are  consistent  with  the 
maintenance  of  fiaw  and  ordieriy  markets 
and  the  ptotection  of  iiMrcslxiB&. 

For  the  Comnnsien.  by  ffi«  VJMmtmaf 
Market  RcgulaMMit  pursuant  to  dribfatetf 

autiiority. 

lahBWbMlet. 

Secretary. 

[PR  Doc  a»-1870t  MIkP  »-»-«»««■  amf 
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No.  3S-a377ai7«-7ia0) 


MetropoUtan  Ediaon  Co;  Notio»  of 
PropoAal  To  Fioanco  PoMutioa  Cootrot 
FaclDtiM 

)aly39. 1«5. 

MetropoB*aii  Edison  CiompHny.  C"Kfct- 
Ed").  2880  Poftwiffie  Pike.  MtiMenberg 
Township.  PennsyPvairie  19005,  a 
subsidiwy  at  Gewcrai  PubBc  U»iWc» 
("GPWn^  ■  regSsteferf  IwlaKnif  Gcnqwivjr. 
has  fiSed  an  application-dkchinlK«»  v^^th 
this  GanumaaiaB.  pumant  tiB<  sectfaw 
6(a).  7,  9fa.)l  aadi  Idef  ti»  Puhtie  Utiii^ 
Holding  Ctmpmny  Act  ot  ims  ("AcT) 
and  Rutes  44  and  aO(<a)(^  tbenoadn. 


Met -Ed  proposes  to  issue  aa  aggregate 
of  up  to  $35,0004>0O  principaf  amount  of 
its  first  mortgage  bonds  ("New  BiMids"r 
ta  the  NortbhAiiip«on  County  hdoetrial 
Development  Authority  ("AutJtority''}. 
The  New  Bonds  will  be  delivered  to  the 
Authority  in  satisfaction  of  Met-E<fs 
obligation  to  pay  the  pia^hase  price  of 
certain  pollatien  control  facilities 
("Facilities")  presently  being 
constructed  in  connection  witb  d»e 
Portland  electric  generating  station.  The 
interest  rafe,  tke  maturity  date,  and  Ifie 
redemption  or  prepayment  provisions 
will  correspond  to  the  interest  rate,  the 
maturity  date,  and  Ae  redemption  or 
prepayment  provisions  wiA  respect  tn 
poUution  con^ol  revenue  bonds 
("Authority  Bonds")  to  be  issued  by  the 
Authority.  The  proceeds  from  the 
Authority  Bonds  wDt  finanee  ^e 
Facihties. 

The  Authority  Bonds  w^  have  a  term 
of  30  years  but  %vilt  be  mCrfeet  *»  earlier 
redemption,  rettrement,  or  repwehase 
upon  the  occurrence  of  certahi  eveato. 
The  AutJiority  Bonds  wilt  be  sabjeet  te 
optional  redemption  by  the  Aafhority.  at 
the  direction  of  N4et-Ed,  in  whole  or  in 
part  beginning  in  1995v 

It  is  estinwted  that  t)ie  aggregate  cost 
of  the  Facilities  wifl  be  approxtmately 
$31,000,000>  The  raaxiansn  principal 
amount  of  ^e  Authority  Bonds  is 
estimated  to  approximate  this  cost 
together  wid*  the  fees,  comnissiens  ami 
expenses  associated  with  andetwritiny 
the  sale  of  the  Aathorify  Bonds.  The 
Authority  Bonds  wffl  be  issaed  pursuant 
to  a  Pollution  Confrol  Paeifrties 
Agreement  ("Agreement")  amf  under  a 
trust  indenture  (indenture")  between 
the  Authority  and  the  Hamifton  BanK 
and  wiH  be  sofcf  by  Merriff  Lynch. 
Pferce.  Fenner  ft  Smith,  at  such  mterest 
rates  and  for  such  prices  as  may  be 
approved  by  N4et-Ed.  The  principaf  aad 
interest  ort  the  Authority  Bonds  wiH  be 
payable  solely  from  payments  made  by 
Met-Ed  OH  the  Niew  Bonds  and  the  credit 
of  Sie  Authority  wiH  not  be  pledged. 
Met-Ed  requests  an  exception  from 
Rule  50  pwsuant  to  subsection  faH5) 
thereof  with  respect  to  the  New  Bonds, 
as  their  terms  wi^  be  estaWisbed  by 
those  of  the  Authority  Bonds  and 
therefore,  a  eompefitive  bidding  for  the 
New  Bomto  wouk)  be  inappropriate  and 
not  in  the  pab&e  interest. 

The  applicafion^cdaration  and  any 
amendments  thereto  are  availalitB'  for 
public  inspection  through  the 
Commission's  Office  of  Public 
Reference,  friferested  persons  w^sMhg  to 
comment  or  request  a  hearfug  shoufd 
submit  their  views  in  writing  by  August 
26, 1M6,  to  #ic  Secretary,  Securities  and 
Ebcciumge  Commission,  Washiiagton, 
DiC  2/1649,  and  serve  a  copy  on  the 


applicant-declarant  at  Ibe  address 
specified  above.  Proof  of  service  (by 
affidavit  or,  in  case  of  an  attorney  at 
law,  by  certificate^  shouM  be  Hed  with 
the  request.  Any  request  for  a  hearing 
shall  identify  spedficaDy  the  issues  of 
fact  or  hw  diat  are  cDspated  A  person 
who  so  requests  wiB  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  this 
matter.  Af^r  said  date,  the  application- 
declaration,  as  filed  or  as  it  may  be 
amended,  may  be  granted  and  peimitted 
to  become  effective. 

For  the  PoiainMiiinn.  by  the  Dtvisiaa  af 
Investment  hAanagtaieat..  c"Tiimt  I* 
delegated  miihnrity, 


I 

Secretary. 

(PR  Doc  aS-ISTOaPilvl  ft-»-«5:  ft«S  I 


OFFICE  OF  THE  UNITEO  STitTES 
TRADE  REPRESENTAmrE 


sysmn  or 
Notico  of  KABc  llsaihiys 

On  Febrncry  14, 1985  ^  FR  1294)  dw 

Trade  Policy  Staff  Committee 
annomccd  &e  initiation  of  a  general 
review  of  the  U.S.  Generalised  System 
of  Preferences  (GSP).  as  described  in 
seetien  504fc)(2)  of  the  Trade  and  Tar# 
Act  of  19B4  (die  Act).  Panisant  to  Aat 
review,  notice  is  hereby  given  of:  fl) 
Pubhc  hearings  concerning  specifie 
beneffsiiary  country  products  and  their 
competi^veness.  use  of  the  President's 
authority  to  waive  competitive  need 
linnts,  and  the  existence  of  U3. 
production  of  like  or  directly 
corapetitiye  articles  and  (2)  the 
acceptance  for  rervw  of  requests  for 
waiver  of  competitive  need  limits. 

LPufaiieHaariog* 

1.  Deadline  for  Receipt  of  Requests  to 
Participate  in  the  Pablfc  Heaings 


As  pert  of  the  ongoing  i 
Review  af  the  GSP  Prograa.  tiK  CSr 
Subcoaaiittee  of  the  Trade  Paiicy  Staff 
CoDHBtttee  wili  hnU  pufafic  heariiasB  on 
October  21-25. 1985  concerning:  (a) 
Specific  beneficiary  products  and  their 
competitivcacae;  (b)  ose  of  the 
President's  aalhocity  to  waive 
coBipetitiive  need  limits;  and  (cf 
detetmiantiaas  rcgardtng  die  existence 
of  U.&  production  af  Mte  or  directly 
competitive  articles.  Interested  pmtfsa. 
including  representatives  of  beneficiary 
coan#ias.  are  invited  te  subaat 
testimony  vr  written  cumuiuif. 

Requests  to  present  oral  testnnony  in 
connection  witfi  tfiese  public  beatings 
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should  be  accompanied  by  twenty 
copies,  in  English,  of  all  written  briefs  or 
statements  and  should  be  received  by 
the  Chainnan  of  the  CSP  Subcommittee 
no  later  than  the  close  of  business 
OctolMr  1, 1965.  All  requests  should 
include  a  description  (including  TSUS 
number)  of  the  product  or  products  of 
concern,  and.  where  appropriate,  the 
country  of  concern.  Given  limited 
availability  of  time,  requests  to  testify 
(submitted  with  the  necessary 
documentation  described  above)  will  be 
accepted  on  a  first  come,  Hrst  served 
basis. 

The  principal  purpose  of  these 
hearings  is  to  provide  the  GSP 
Subcommittee  with  an  opportunity  to 
seek  additional  information  and  darify 
questions  concerning  written 
submissions.  Therefore,  oral  testimony 
before  the  GSP  Subcommittee  will  be 
limited  to  5  minute  presentations  that 
summarize  or  supplement  information 
contained  in  briefs  or  statements 
submitted  for  the  record.  In  the  case  of 
parties  testifying  regarding  more  than 
one  product,  requests  for  additional  time 
%vill  be  considered  to  the  extent 
possible.  In  such  cases,  the  maximum 
time  permitted  for  any  presentation  will 
be  15  minutes. 

Post-hearing  briefs  or  statements  will 
be  accepted  if  submitted  in  twenty 
copies,  in  English,  no  later  than  close  of 
business  November  15, 1965.  Parties  not 
wishing  to  appear  at  the  public  hearings 
may  submit  written  briefs  or  statements 
in  twenty  copies,  in  English,  provided 
that  such  submissions  are  received  by 
November  15, 1985.  Rebuttal  briefs  will 
be  accepted  if  submitted  in  twenty 
copies,  in  English,  by  close  of  business 
December  15, 1985. 

The  hearing  will  be  held  on  October 
21-25  beginning  at  lOHM  a.m.  in 
Washington,  D.C.  in  the  Amphitheater  of 
the  Federal  Home  Loan  Bank  Board. 
1700  G  Street  N.W.  Parties  requesting  to 
testify  will  be  notified  by  October  14  of 
the  date  and  estimated  time  of  their 
appearance  before  the  GSP 
Subcommittee.  The  hearing  will  be  open 
to  the  pubhc  and  the  transcript  will  be 
made  available  for  public  inspection  or 
purchase  from  the  reporting  company. 

Z  Comments 

The  General  Review  is  being 
conducted  pursuant  to  section 
504(c)(2)(A)  of  Title  V  of  the  Trade  Act 
of  1974,  as  amended  (the  Act).  As  part  of 
the  General  Review,  these  hearings  will 
cover  three  areas: 

A.  Sufficient  Competitiveness. 
Comments  for  this  aspect  of  the  review 
should  be  keyed  to  the  competitiveness 
of  specific  pnsducts  from  specific 
beneficiary  countries.  They  should 


include:  (1)  A  detailed  description  of  the 
product  or  products  of  concern, 
including  'TSUS  number  (2) 
identification  of  the  country  or  countries 
of  concern;  and  (3)  product  and  country 
specific  information  concerning 
competitiveness. 

The  Act  directs  the  President  to 
conduct  a  general  review  of  GSP-eligible 
articles  to  determine  whether 
beneficiary  countries  have 
demonstrated  a  sufficient  degree  of 
competitiveness.  In  determining  whether 
a  country  has  exhibited  a  sufficient 
degree  of  competitiveness  in  respect  to  a 
product,  the  President  must  take  into 
account  the  general  level  of 
development  of  the  beneficiary  country, 
its  competitiveness  in  respect  to  the 
product  and  the  practices  of  the  country 
as  specified  in  section  502(c)  (4)  through 
(7)  of  the  Act. 

Hearings  regarding  country  practices 
were  held  on  June  24  and  25, 1965  and 
written  submissions  were  accepted 
through  July  15.  Rebuttal  submissions 
are  being  accepted  through  August  15 
(50  FR  19513). 

For  those  products  for  which  a 
beneficiary  is  determined  to  have 
demonstrated  a  sufficient  degree  of 
competitiveness,  the  GSP's  competitive 
need  limits  will  be  lowered,  effective 
July  1. 1987.  Any  such  changes  will  be 
announced  by  January  4, 1987.  It  is 
important  to  note  that  the  President  is  to 
examine  separately  each  individual 
article  from  each  beneficiary  country. 

B.  Waiver  of  Competitive  Need 
Limits.  Section  II  of  this  notice 
announces  the  list  of  requests  for  waiver 
of  competitive  need  limits  that  have 
t)een  accepted  for  review. 

Comments  for  this  aspect  of  the 
review  should  be  keyed  to  the  factors  in 
sections  501  and  502(c]  of  the  Act  as 
they  relate  to  specific  requests  for 
competitive  need  waivers  noted  in 
section  U.  The  specific  case  number  or 
numbers  of  concern  should  be  clearly 
identified  in  the  comments  and  request 
to  testify.  The  announcement  in  section 
II  of  requests  accepted  for  review 
indicates  the  beneficiary  developing 
countries  specified  in  the  requests. 
However,  the  Trade  Policy  Staff 
Committee  (TPSC)  reserves  the  right  to 
consider,  in  respect  of  each  case,  the 
waiver  of  competitive  need  limits  for 
any  or  all  beneficiary  countries. 
Therefore,  comments  should  be  keyed  to 
any  or  all  beneficiary  countries  of 
concern. 

Under  section  504(c)(3)  of  the  Act,  the 
President  may  waive  the  competitive 
need  limits  applicable  to  a  particular 
GSP-eligible  article  from  a  particular 
beneficiary  beginning  in  1987.  As  part  of 
the  general  review,  requests  for  exercise 


of  this  authority  were  accepted  through 
May  31, 1985. 

Before  exercising  this  competitive 
need  waiver  authority  in  respect  to  a 
particular  product  of  a  beneficiary 
country,  the  President  is  required  to  take 
into  account  the  factors  listed  in 
sections  501  and  S02(c)  of  the  Act.  These 
factors  include:  (1)  the  anticipated 
impact  of  such  action  on  U.S.  producers 
of  like  or  directly  competitive  products: 
(2)  the  general  level  of  development  of 
the  beneficiary  country;  (3)  its 
competitiveness  in  respect  to  the 
product;  and  (4)  the  practices  of  the 
country  as  specified  in  section  502(c)  (4) 
and  (7)  of  the  Act.  In  regard  to  country 
practices,  "great  weight"  must  be  given 
to: 

— The  extent  to  which  the  beneficiary 
country  has  assured  the  United  States 
that  it  will  provide  equitable  and 
reasonable  access  to  its  markets  and 
basic  commodity  resources;  and 

— The  extent  to  which  the  beneficiary 
provides  adequate  and  effective 
means  under  its  law  for  foreign 
nationals  to  secure,  exercise  and 
enforce  exclusive  rights  in  intellectual 
property,  including  patent,  trademark 
and  copyright  rights. 

The  President  must  also  seek  and  take 
into  account  advice  by  the  U.S. 
International  Trade  Commission  (U.S. 
FTC)  on  whether  any  industry  in  the 
United  States  is  hkely  to  be  affected 
adversely  by  the  waiver  of  competitive 
need  limits  for  a  particular  product. 

All  comments  on  country  practices 
received  during  the  hearings  and 
comment  period  described  in  section  A 
above  will  be  taken  into  consideration 
in  this  aspect  of  the  review  and  need  not 
be  resubmitted. 

Those  requests  for  competitive  need 
waivers  which  are  granted  will  be 
announced  no  later  than  January  4, 1987 
and  will  take  effect  on  July  1, 1987. 

C.  Determinations  Regarding  Like  or 
Directly  Competitive  Articles. 
Comments  on  this  aspect  of  the  review 
should  be  keyed  to  the  existence  or  non- 
existence of  U.S.  production  of  a  like  or 
directly  competitive  article  on  January  3. 
1985.  A  description  of  the  product, 
including  TSUS  number,  should  be 
included  in  the  comments. 

Under  the  GSP's  original  statutory 
authorization  in  section  504(d)  of  the 
Act,  the  President  could  not  apply  the 
50-percent  competitive  need  limit  with 
respect  to  any  article  for  which  he 
determined  there  was  no  production  in 
the  United  States  of  a  product  like  or 
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directly  competitive  with  the  GSP  article 
on  January  3, 1975.' 

The  new  Act  has  extended  section 
504(d)  but  the  relevant  date  for 
determining  the  existence  of  like  or 
directly  competitive  production  has 
been  changed  to  January  3. 1985.  During 
the  course  of  the  General  Review, 
section  504(d)  determinations  will  be 
made  with  respect  to  each  GSP-eligible 
article  (at  the  5-digit  level  of  the  Tariff 
Schedules  of  the  United  States)  on  the 
basis  of  the  revised  date.  Any 
modification  made  as  a  result  of  this 
aspect  of  the  review  will  be  announced 
no  later  than  January  4, 1987  and  will 
take  effect  on  July  1. 1987. 

D.  U.S.  ITC  Advice.  At  the  direcUon  of 
the  President,  the  Trade  Representative 
has  requested  that  the  U.S.  International 
Trade  Commission  provide  advice  and 
information  relating  to  competitiveness 
and  504(d)  determinations.  The  Trade 
Representative  will  also  request  advice 
from  the  U.S.  ITC  concerning  whether 


'  This  provitlon  does  not  apply  to  the  competitive 
need  limit  based  on  a  speciBc  dollar  value. 


any  industry  in  the  United  States  is 
likely  to  be  affected  adversely  by  the 
waiver  of  competitive  need  limits  in 
respect  of  the  products  listed  in  section 

n. 

E.  Further  Information.  For  further 
information  about  the  General  Review, 
see  the  notice  published  on  February  14. 
1985  (50  FR  6295). 

3.  Information  Subject  to  Public 
Inspection 

Information  submitted  in  connection 
with  the  hearings  will  be  subject  to 
public  inspection  by  appointment  with 
the  GSP  Information  Center,  except  for 
information  granted  "business 
confidentiar'  status  pursuant  to  15  CFR 
2003.6  and  15  CFR  2006.10.  Parties 
submitting  briefs  or  statements 
containing  confidential  information  must 
indicate  clearly  on  the  cover  page  of 
each  of  the  twenty  copies  submitted  and 
on  each  page  within  the  document, 
where  appropriate,  that  confidential 
material  is  included.  Non-conf!dentiaI 
summaries  of  all  confidential  material 
must  be  submitted  in  twenty  copies,  in 


English,  at  the  same  time  that 
confidential  submissions  are  filed. 

4.  Communications 

All  communications  with  respect  to 
this  notice  should  be  addressed  to  the 
Executive  Director,  Generalized  System 
of  Preferences,  Office  of  the  United 
States  Trade  Representative.  Room  316. 
600 17th  Street  NW.,  Washington,  D.C 
20506.  Questions  may  be  directed  to  any 
member  of  the  GSP  bifonnation  Center 
at  (202)  395-6971. 

n.  Acoaptanoe  for  Review  of 
for  Cooiietithra  NeMi  Wahws 

Notice  is  hereby  given  of  acceptance 
for  review  of  requests  for  waiver  of 
competitive  need  limits  under  the  U.S. 
Generalized  System  of  Preferences,  as 
provided  for  in  Title  V  of  the  Trade  Act 
of  1974,  as  amended.  These  requests 
have  been  accepted  in  connection  with 
the  General  Review  oi  the  GSP  program 
as  described  above. 
DoDsM  M.  PUmps. 
Chaiiman.  Trade  Policy  Staff  Committee. 
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teqiMSts  for  Coapaciti««-«M4  Haiv«r  Acc«H«'   for  •nriw 


1/2/; 


Artiel* 


P««itl 


[Tha  bracketed    language   in   this  Hat  haa  beea 
i«cl««lad   only  to  clarify  the  scope  of  Cite  ataibered 
iteaa  «*ich  are  keiag  c<Mai4ere4,  aoi  tmch  language 
is  aot   Itself  lat«i4«d   to  4«scrib«  articles  «A)icb 
mrm  ua4er  coasidaration. I 


a-v-i 


CB-W^ 


107. 4S 
(Argeaciaa, 

Brazil. 

Oruguajr) 


111. IS 
(Faru) 


if  aad  vaal.  prayarad  or  praaanrai  (i 
saMsagas): 

■aaf  ia  airticht  eoacaioara: 

Corned  baaf 


KcapC 


Caaaad  aad  Caoted  Msac 
lafortara  Associacioa, 
Ussaiatcaa,   O.C. 


a-«-3 


112.21 
(Pani) 


Ot-W-i 


1U.04 
(Malaysia, 
Thailand) 


rtsh,  dried,  vhachar  or  aoc  idMla,  b«c  aoc  ocher- 
«risa  prepared  or  praaervad,  and  aot   ia  aircichc 
coaCaiaers : 

Aark  fiaa 


Fish,  prepared  or  preserved    in  any  aanner,  not 
ia  oil,  in  airtight  containers: 
Sardines: 

In  containers  weighing  with  their 
contents  not  over    15  pounds  each: 

[In   iaaediate  containers  weighing 
with  their  contents  under  8  ounces 
each] 
Other: 

In  toaato  sauce 


Shellfish,  fresh,  chilled,   froseo,  prepared   or 
preserved   (including  pastes  and   sauces): 
CI  aas : 

la  airtight  containers: 

[Ra'aor  claas  (Siliqua  patula)! 
Other: 

Boiled   clMia,  vhether  whole, 
aioced,  or  chopped,  and 
%ihether  or  not   salted,  but  not 
otherwise  prepared  or  preserved, 
in   iaaiediate  containers  the 
contents  of  vhich  do  not  exceed 
2A  ounces  gross  weight 


flowaraasat  of  Aerw 


lo. 


Govemaeot  of  Halaysia, 
OoveronenC  of  Thailand 


1/  Tariff  Schedules  of  the  ttiited   States  itanotated   (19  U.8.C.    1202)« 

7/  The  country  or  countries  naaed  are  those  beneficiary  developing  countries  specified    in  the  request. 
However,  the  Trade  A>licy  Staff  Ooaaittee  (TPSC),  reserves  the  right  to  consider,   in  respect  of  each 
case,  the  waiver  of  coapetitive-oeed  liaits  for  any  or  all  beneficiary  countries. 


JMI 
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GR-«-5 


GR-W-6 


121.55 
(India) 


121.62 
(India) 


leather,    in   the   rough,   partly  finished,  or 
finished: 

IChamois;  patent;  upholstery  leather! 
Other: 

[Calf  and   kip;  pig   and   hogj 

Other: 

Not    fancy: 

(Vegetable-tanned   goat   and 
sheep,    in   the   rough) 
Buffalo 

(Reptilian] 
Other: 

Goat   and    kid 


Plorsheia  Shoe  Ctoapaay, 
Chic^o,    IL 


4a. 


GR-W-7 


(3l-«-8 


GtL-V-9 


GR-W-10 


131.35 
(Thailand) 


135.14 
(Hex  ico) 


136.80 
(Mexico) 


137.04 
(Mexico) 


Milled    grain   products: 

Fit    for   human  consumption: 
Rice: 

Meal   and    flour 

Vegetables,   fresh,  chilled,  or   frozen  (but   not 
reduced    in   size   nor  otherwise   prepared   or 
preserved): 

(Asparagus] 
Beans : 

Lina  beans: 

If  entered  during   the  period   froa 
Oecaaber    1   in  any  year   to   the 
following  May   31,    inclusive 

(Articles   provided    for    in    items    135.15 
thru   136.70] 
Okra 

(Onions]  ' 

Peas: 

(If  entered  during   the  period   from  July   J 
J°   ^P'^«»>«'-  30.    inclusive,    in  any  yearj 

(Pigeon  peas] 
Other 


GoveriMept  of  IhailMd 


Governaent  of  Mexico 


do. 


do. 


1/  ^'Jli  ^"•'^"^*'">f  the   *ited   States  Annotated   (19  U.S.C.    1202) 

-^^^lr:Zl'lZr^rY.r^^^^^^  -ci-ed    in  the  re,.«. 

c-.e,  the  «iver  of  c«.^itive-n?eJ'[L"t^f^^^;„ro':".U  ^^r^^l^l  '"  "'^ '  ^'  '^^ 
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Cue 

Ho. 


GR-H-II 


at-H-12 


TSUS  cm: 
TSUSA  1/2/ 
itea  No.      ' 


137.79 
(  Hex  ico  ) 

137.88 
(Colosbia) 


Ajrtlel* 


^fegelAles,   fresh,  chilled,  or    froseM, 
etc.   (con.): 

(Articles  provided    for    in    iteas    137.10 
thru   13  7.  Ml 
Other: 

Jic^Ms,   fresli  or  chilled 


Yans  and    sweet   potatoes: 

Yaas,   fresti  or   chilled 


Petitioner 


Gbvernnent  of  Mexico 


Govermenl  of  Coloabia 


CK-W-13 


GK-W-14 


W-II-I5 


G»-W-16 


IIM.  14 
(Th«ilMd) 


140.21 
(Hex  ico) 


141.77 
(Mexico) 


Vegetables,  dried,  desiccated,  or  dehydrated,  whether 
or  not   reduced    in   siae   or  reduced   to    flour   (but   not 
othervise   prepared   or   preserved): 

bried,  desiccated,  or  dehydrated: 
Beans: 

If  entered    for  constanption  outside  the 
above-stated   period,  or    if  witMrj 
for  consueptioe  at  any  thie: 
Hung 

Chickpeas  or  garbansos: 
(Split] 
Other 


Vegetables  (whether  or  not   reduced    in  sise),  packed 
in  salt,   in  brine,  pickled,  or  othervise  prepared 
or  preserved   (except  vegetables  in  »<*pert  B  of 
part  8  of  schedele   1  eC  the  tariff  Schedules  of  the 
United   States): 

(Articles  Kwiied    for   ie   Iteas   141.05  thru 
141.70] 
Other: 

Peeked    in  salt,  in  brine,  or 
pickled : 

(Artichokes] 
Other 


Bananas,  fresh,  or   prepared  or  preserved; 
(Fresh;   dried] 
146.44  Othervise   prepared   or  prepared 

(Philippines)  •    ' 


Gbveraeeet  of  Thailaod 


Government  of  Mexico 


do. 


Governsvet  mi  the 
Phiiippiaes 


y  Tariff  Schedules  of  the  United   States  Annotated   (19  U.S.C.    1202). 

y  Ihe  country  or  countries  naned   are  those  beweficlary  developing  countries  specified    le  the  renucst. 
Hovever,  the  Trade  ftilicy  Staff  OMMtttec  (TfSC),  reserves  the   right   to  coesider.   ia  respect  ef  each 
case,  the  iMiver  of  coapetitive-eeed    liaits   ior  eey  or  alt  beneficiary  countries. 
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31M9 


Cue         .'     TSUS  or       ' 
Ho.        :    TaUSAi/2^ 


C8-W-17. 


GR-W-18 


CR-W-I9 


Article 


GR-W-23 
GR-W-24 
GR-W-2  5 


1A7.36 
(Thailand) 


147.54 
(Colonbia) 


148.03 
(Mexico) 


GR-W-20  148.12 

(Mexico) 


CR-W-21  148.17 

(^fexico) 

GR-W-22  148.25 

(Mexico) 


149.50 
(Mexico) 

149.60 
(Thailand) 

152.60 
(Mexico) 


Citrus   fruits,   fresh,  or  prepared  or 
preserved: 

[Citrons;   grapefruit;   leaons;   liaes; 

oranges] 

Other  citrus   fruits: 

Prepared   or  preserved 

Figs,   fresh,  or  prepared   or  preserved: 
[Fresh  or   in  brine;  dried] 

Otherwise   prepared  .or  preserved 

Mangoes,  fresh,  or  prepared   or  preserved: 
Fresh: 

If  entered  during   the  period   from 
Septanber    1,    in  any  year,  to   the 
following  May  31,   inclusive 

Melons,   fresh,  or  prepared   or  preserved: 
Fresh: 

Cantaloupes: 

[If  entered  during  the  period 
from  August    1  to   September   15, 
inclusive,  in  any  year] 

If  entered  during   the  period 
from  I^cember   1,    in  any  year, 
to   the   following  March  31, 
inclusive 

If  entered   at  any  other  time 

Watennelons: 

If  entered  during   the   period 
from  December   1,    in  any  year, 
td   the   following  March   31, 
inc lusive 

Other   fruits,   fresh,  or   prepared   or  preserved: 
[Chinese  gooseberries  (Actinidia  Chinensis 
Planch.),  fresh] 
Other   fruits,   fresh 


Prepared   or  preserved 

Fruit    pastes  and    fruit   pulps: 
Tamar  ind 


*»tltloner 


Goveromemt  of  IhailMi 


Govemmeot  of  Coloabia 


GoveroBeat  of  Mexl 


ICO 


Government  of  Mexico 
4e. 


4e. 


4o. 


Government  of  Ihailaad 


Government  of  Mexico 


1/  Jriff  Schedules  of  the  United    States  Annotated   (19  U.S.C.    1202). 


31950 


Federal  Register  /  Vol.  sa  No.  152  /  Wednesday,  August  7, 1985  /  Notices 


Requests   for  Co«petitive-Need  Waiver  Accepted    for   Review  (con.) 


Caae 
Ro. 


CR-U-26 


GR-W-27 


TSUS  or  • 
TSUSA  1/2/* 
Itea  Ho.   ^ 


Article 


135.20 
(Cbloabia, 

Iteru, 

Ihilippinea 


167.50 
(Hexico) 


Sugars,  sirups,  attd  aolasses,  derived    from  sugar 
cane  or  sugar  beets : 

Principally  of  crystalline   structure  or   ia 

dry  aaorphous   fora 


Other  fensented   alcoholic  beverages 


Petitioner 


Governnent  of  Colombia, 
Governnent  of   Peru, 
Government  of  the 
Ihilippines 

Fornex   Ybarra,    S.  A. , 

Mexico, 
Governnent  of  f4exico 


GR-W-28 


CR-W-29 


GR-W-30 


CR-W-31 


ai-«-32 


169.32 
(Hexico) 


169.42 
(Mexico) 


1 77.  40 
(Thailand) 


192.17 
(Colombia, 
Fleru) 


192.85 
(Mexico) 


Tequila: 

In  containers  each  holding  over    1  gallon 

Other  spirits,  and   preparations   in  chief  value  of 
distilled   spirits,   fit    for  use  as  beverages  or 
for  beverage  purposes: 
Spirits : 

In  containers  each  holding  not  over 
1  gallon: 
Mescal 


Marine  animal    oils: 

[Fish-liver  oils;  fish  oils  other   than 
liver  oils] 

Other  marine- animal  oils: 
[Seal;  sperms;  whale] 
Other 


cut    flowers,   fresh;  bouquets,  wreaths,  sprays, 

or   similar   articles  made   from  such  flowers  or  other 

fresh  plant  parts: 

Miniature  (spray)    carnations 


Straws   and   other   fibrous  vegetable   substances 
not   specially  provided    for,  crude  or   processed: 

[Broom  corn;   flax   straw;   istle:  rice   straw 

and   rice  fiber] 

Other: 

Processed 


Government  of  Mexico 


do. 


Governnent  of  Thailand 


Goverment  of  Colombia, 
Government   of    Peru 


Gbvernment  of  Hexico 


1/  Tariff  Schedules  of  the  United   States  Annotated   (19  U.S.C.    1202). 

II  The  country  or  cointries  named   are   those  beneficiary  developing   countries  specified    in  the  request. 
ft>wever,  the  Trade  Fblicy  Staff  Committee   (TPSC),  reserves  the   right   to  consider,   in  respect  of  each 
case,  the  tniver  of  competitive-need   limits   for  any  or  all  beneficiary  countries. 


Federal  Register  /  Vol.  50.  No.  152  /  Wednesday.  August  7, 19S5  /  Notices 


31851 


Requests  for  Coapetitive-Need  Waiver  Accepted   for  Review  (coo.) 


Case 
No. 


TSUS  or      * 
TSUSA  l/2/s 

Item  No. 


Article 


Petitioner 


CR-W-33 


GR-W-34 


(»-W-35 


202.62 
(Mexico) 


204. 40 
(Tai%an) 

206.60 
(Mexico,- 
Tai«nn) 


Wood  moldings,  and   wood  carvings  and   ornaaents 
suitable   for  architectural   or  furniture  decoration, 
whether  or   not  drilled   or   treated: 

Standard   wood  moldings,   not  drilled   or   Created: 
Pine   (Pinus   spp.) 


Jewelry  boxes,  silverware  chests,  cigar 
cigarette  boxes,  microscope  cases,  tool  or 
utensil   cases,   and   similar  boxes,  cases,  and 
chests,  all    the   foregoing   of  wood: 
[Cigar   and    cigarette  boxes] 
Other: 

Not  lined   with  textile   fabrics 


Picture  and  mirror   frmaes,  of  wood 


GoveroBcat  of  Mexico 


Taiwan  Board  of  Forci^a 
Trade 

Goverameot  of  Mexico, 
Hallmark  Cards,    Inc., 

Kansas  City,  MO. 
lly-Jo   Picture  Frames, 

El   Cajun,   CA 


GR-W-36 


CR-W-37 


206.98 
(Taiwan) 

207.00 
(Taiwan) 


Household  utensils  and   parts   thereof,  all    the 
foregoing  not   specially    provided    for,  of  wood: 
[Of  mahogany  (Swietenia  spp.  or  Khaya  spp.)] 
Other: 

[Coat   and   garment  hangers] 
Other 


Articles  not   specially  provided    for,  of  wood 


Taiwan  Board  of  Fbreigo 
Trade 

ftiss   Berrie  &  Co.,    Inc.. 

Oakland,   MJ 
Tainan  Board  of  Foreign 

Trade 


GR-V-38 
ai-«-39 


Baskets  and  bags,  of  unspun   fibrous  vegetable 
materials,  «Aiether  lined   or  not   lined: 
[Of  bamboo;  of  %rillow] 

222.42  Of  rattan  or  of  palm   leaf 

(Philippines) 


222.44 

(Phil ippines) 


Other 


Government  of  the 
Philippines 

do. 


y  Tariff  Schedules  of  the  United   States  Annotated   (19  O.S.C.    1202). 

y  The  country  or  qountries  naned   are  those  beneficiary  developing   countries  specified    ia  the  request. 
However,  the  Trade  Policy  Staff  Committee  (TPSC),  reserves  the  right  to  consider,   in  respect  of  each 
case,  the  waiver  of  competitive-need    limits   for   any  or  all  beneficiary  countries. 
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Requests   for  Co«pctitiwe-Nee<l  Waiver  Accepted   for  Review  (cod.) 


Case 
No. 


TSUS  or       ' 
TSUSA  l/2/« 

Iten  No. 


Article 


Petitioner 


Articles  not  specially  provided    for,  of  unspun 
fibrous  vegetable  materials: 

[Of  one   or  aore  of   the  materials,  bsnboo, 
rattan,  villow,  or  chip;  of  raffia] 
GR-W-40  222. 6A  Other 

(Philippines) 

Plywood,   whether  or   not    face   finished: 

Not    face   finished,  or    f<ace   finished   with  a 
clear  or   transparent  material   which  does  not 
obscure   the  grain,  texture,  or  markings  of 
the   face  ply: 

[Articles  provided    for    in    items   240.10 
thru   240.19] 
Other: 
CR-W-41         240.21  With   a   face  ply  of  softwood 

(Mexico) 


Govermnent  of  the 
Ph  il ippines 


Asociacion  Nacional   de 
Fabricantes  de  Tabeleros 
de  Madera,   Mexico, 

Government  of  Mexico 


Ga-W-42 


at-W-43 


ai-W-44 


at-W-45 


Wood-veneer  panels,   whether  or   not    face   finished: 
With  veneer   faces  on  both   sides: 

Nat    face   finished,  or    face   finished   with 
a  clear  or   transparent  material   which 
does  not  obscure   the  grain,  texture,  or 
markings  of  the    face  ply: 

[Articles  provided    for    in    items 
240.30  thru  240.36] 
240. 38  Other 

(Philippines) 

With  veneer   face  on  one   side  only: 
.  Not    face   finished,  or    face   finished   with 

a  clear  or   transparent  material   which 
does  not  obscure   the  grain,   texture,  or 
markings  of  the   face  ply: 

With   face  ply  of  Spanish  cedar 
(Cedrela  spp.) 


240. SO 
(Peru) 

251.20 
(Mexico) 


252.  61 
(Mexico) 


Stereotype-matrix  board  or  mat 

Papers,  not    impregnated,  not  coated,  not   surface- 
colored,  not  embossed,  not   ruled,  not   lined,  not 
printed,  and   not  decorated: 
Printing   papers: 

India  and   bible   paper: 

Weighing  over  9  but   not  over    15 
pounds  per   ream 


Government  of  the 
Phil  ippines 


Government  of   Beru 
Government  of  Mexico 


do. 


y  tariff   Schedules  of  the  United    States  Annotated    (19  U.S.C.    1202). 

2^/  The  country  or   countries  named   are   those  beneficiary  developing   countries  specified    in   the   request. 
However,  the  Trade  Pblicy  Staff  Committee  (TPSC),  reserves  the  right   to  consider,    in  respect  of  each 
case,  the  waiver  of  competitive-need    limits   for  any  or   all  beneficiary  cotxitries. 
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Requests   for  Coapetitive-Need  Waiver  Accepted    for  Review  (coo.) 


Case 
No. 


TSUS  or  ' 
TSU8A  \Jir 
Item  No. 


Article 


Petitioner 


GR-W-46 


GR-W-47 

GR-W-48 
GR-W-49 


GR-W-50 


GR-W-51 
CR-W-52 
CR-W-53 
CR-W-54 


GR-W-55 


252. 73 
(Mexico) 


305.  20 
(Thailand) 

305.28 
(Thailand) 
305. 30 
(Thailand) 


■ '.  I  ■ 


315.25 
(Mexico) 


315.80 
(Thailand) 

315.85 
(Thailand) 

315.90 
(Thailand) 

315.95 
(Thailand) 


337.40 
(Republic 
of  Korea) 


Papers,  not    impregnated,  etc.   (coa.): 
Stereotype   paper: 

Weighing  over  9  but  not  over   18 
pounds  per  ream 

Yarns  and   roving,  of  vegetable   fibers  (except 
cotton): 

Of  jute: 

Singles:^ 

Measuring  under  720  yards  per  pound 


Plied; 


Measuring  under  720  yards  per  pound 
Measuring  720  yards  or  over  per  pound 


Cordage: 

Of  vegetable   fibers: 

Of  hard   (leaf)    fibers: 

Not  of  stranded   construction: 

[Binder  tin ne  and  baler  twine] 
Other 


Of  jute: 

Not  bleached,  not  colored,  and  not 
treated: 

The   singles  yarn  of  which  mea- 
sures under  720  yards  per  pound 

The   singles  yarn  of  which  mea- 
sures  720  yards  or  over  per  pound 
Bleached,  colored,  or   treated: 

The   singles  yarn  of  which  mea- 
sures   720  yards  per  pound 

The   singles  yarn  of  which  mea- 
sures   720  yards  or  over  per  pound 

Woven  fabrics  of  silk: 
Wholly  of  silk: 

Jac quard- figured : 

Deginmed,  bleached,  or  colored 


Government  of  Mexico 


Goveroment  of  Ihailand 

do. 
do. 


Cordemex ,  S.  A.  de  C  V.  , 

Mex  ico , 
Government  of  Mexico 


Government  of  Ihaili 


do. 


do. 


do. 


Government  of  Korea* 
Korea  Export  Assoc iatic 
of  Textiles 


\J  Tariff  Schedules  of  the  United   States  Annotated   (19  U.S.C.    1202). 

2/  The  country  or  countries  named   are   those  beneficiary  developing   countries  specified    in  the  request. 
Ibwever,  the  Trade  Ptolicy  Staff  Committee  (TPSC),  reserves  the  right  to  consider,   in  respect  of  each 
case,  the  waiver  of  competitive-need   limits   for  any  or  all  beneficiary  cotntries. 


/  VaL  aa  No.  152  /  Wednesday.  AugMst  7.  lOtb  /  Natkas 


Bo^uese*  fioc  eaMp»«lfc«»«H(««d  tta*«*t  Acccpkad   foe  lew  law  CcooJ 


•     TSU8  or       * 


Artiel* 


r 
t 
t 
t 


f«t4tlaner 


Vbven  or  knit   fabcicft  (occftpc  pile  oc   tufked 
fabrics),  of  textile  aaterials,  coatad  or   filled 
with  rubber  oc  pli.aa4iea  aataTiai^^r   Ia»£aaced 
«#ith  aheet  rubber  or  plasticai 
Of  Man-Made   fibers: 
at-«-S6         355.81  0«ias  Ya  pananC  by  %AifthC  of  rabber 

(Cbloabia)  or  plastics 

Articles  not   specially  provided    for,  of  taxCila 
■ateasais: 

Lace  or  net  articles,  vhether  or  not  orna- 
■ented ,  and  other  articles  ornaoienCed :. 
iM  c*cta«;  »f  MDoLl 
Other: 

(Shaa  uppasa;  tents  and   sleeping 
bags,  of  mansade   fibers] 
Other: 

Of  man-made   fibers 


at-«-57 


386.  1343 
(Taiwan) 


GR-l)-58 


389.  61 
(Hacau, 
Taiwan) 


Other   articles,  not  ornankanted: 
Q£  mam  ^s    f ibaca.:. 

Bfaiiit  (amcmyc  pile- ar  tufted 
construction:  ^t*  or   tufted 
construction)] 
Other: 

Artificial    flowers. 


Cydsar  organic  chesmral   pcoducta  in  any  physical 
form  having   a  bensenoid,  quinoid,  or  modified 
benaajmaidf  aaauetiw*.  aaa.  BcawidaA  for    in   subpart 
A  or  C  •!  pmat    k  of  acbedittte  4  o£  the  Tariff 
Schedule*  *f  tii*  Ibitad  Sfcatesi 

(fWtickas   i€(myUA   for    in   items  402.00 
th>»  402. 0»] 

GR-V-59         402.12  IhtlMlic  amhydaida 

(Brazil)  (Aatiekcm  laawidad  toe   la   items 

402.  16  thru  402.32] 
Other: 

Heterocyclic  compounds  sad  their 
derivatives  (incladioft  lactones  and 
kaafcama  buc  «»clMdin%  apoaides  with 
three  maabered    rings,   anhydrides  and 
imides  of   polybasic    acids,   and   cyclic 
esters  of  polyhydric   alcohols  with 
polybasic    acids): 

(1 , 2-Oihydro-2 , 2, 4-tr  imethyl quino- 
Itaie; 
2»  I'-Oitkiob  isbanaothiaao Lai 


Government  of  Colombia 


Hallmark  Cards,   Inc.t 
Kansas  City,  MO 


Government  of  Macau, 
Taiwan  Board   of  Foreign 
Trade 


Occidental   Chemical 
Cosporation, 
Niagara  Palls,   NY 


y  Tmcitt  ^hedules  of  the  United   States  Annotated    (i9U.S.C.    1202). 

2/  The  country  or  cotaitries  named   are   those  beneficiary  developing   countries  specified    in  the   request. 
Ibwever,  the  Trade   ft>licy  Staff  Committee   (TPSC),   reserves  the  right   to  consider,   in  respect  of  each 
case,  the  wsiver  of  competitive-need   limits   for  any  or   all  beneficiary  countries. 
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Requests   for  Coupe t it ive-Need  Waiver  Accepted   for  Review  (con.) 


Case 
No. 


TSUS  or  • 
TSUSA  1/2/ 
Itan  Ho. 


Article 


on  -W  -♦>() 


(JI-VI-*! 


A06.  20 
(Mexiio) 


406.  37 
(Mexico) 


GR-W-62 


407.  16 
( ^tex  ico ) 


Cyclic    organic    clieinical    prthluits,   etc.    (ctMi.)': 
(Xlier    (c'iMi.): 

Helerocyc  I  ic   cumpDunds,  elc  .   (con.): 

El  hox  yqiii  n   (  1 ,  2-Di  hyd  ra-6-eihoxy- 
2,  2,  A-ir  imelhylqiii  no  I  ine 

(Arliclps  provided    for    in 
items  406.24  thru  406.32) 
Other: 

l,2-Dihydro-2,2,4-lrimethyl- 

qtiinoline    polynier; 
2-Mercaptobenzothiazole ;  and 
N-(Oxyd ie thy lene) benzol  hi azote- 
2-sul  fenamide 


Mixtures    in  whole  or    in   part   of  any  of  the 
products   provided    for    in   subpart    B  of   part    I   of  ■ 
schedule  4   of   the   Tariff   Schedules  of   the   United 
States: 

(Solvents  «4)tch  contain  over  25  percent  by 
tieight   of  any  of   the   products   provided    for 
in    subpart    B  of    part    I    of   Schedule  4    of   the 
Tariff   Schedules  of   the   United   States) 
Other : 

(Mixtures  of    I,  3,  6-Naphthalenetr  isul  fonic 
acid    and    1 ,  3,  7-Naphthalenetr  isul  fonio    acid) 

Other 


PetitloDer 


Coapania  (Juiaica  Aaeyal  ,    S.A. 

de  C.V.  ,   Mexico 
Uoverrasenl  of  Mexico 


Coapania  l{uiaica  Aaeyal ,   S.A. 
de  C.V.  ,   ffexico 
Uoverpaent  of   Mexico, 
l^iaica  Urganica  de  Mexico, 
S.A.    de  C.V. 


Governaenl  of  Mexico, 
ijuioiica  Organica  de  Mexico,   S.A. 
de  C.V. 


TR-W-63 


40a.  i<i 
(Mexico) 


Products  obtained,   derived,   or  manufactured    in  t^ole 
or    in   part    from  any  product    provided    for    in   subpart 
A  or   B  of  pan    i   of   schedule  4   of  the  Tariff  Schedules 
of  the   United    Slates: 
Pest  ic  ides : 

Not   art  if  ic  ial  ly  mixed  : 

Herbicides   (including   plant  growth 
regulators): 

(Articles  provided    for    in    items 
408.  17  and  408.  18] 
Other: 

Products   provided    for    in 
the  Chemical   Appendix   to   the 
Tariff  Schedules 


Government  of  Mexico, 
Pigmenios  Y  Oxidos,  Mexico 


U   Tariff   Schedules  of   the   United    States  Annotated    (19  U.S. C.    1202). 

2_/   Ihe  country  or   countries  named   are    those  beneficiary  developing   countries  specified    in  the   request. 
Ho<«ver,  the  Trade   Policy  Staff  (ommittee   (TPSC),   reserves  the   right   to  consider,    in  respect  of  each 
.'ase,  the  waiver  of  competitive-need    limits   for  any  or  all  beneficiary  countries. 


/  V6L  90»  Nn.  152  /  Wledacsday.  AupMt  7.  S»  / 


Ifequescs   for  ebwpetftfv«-H*«*  Wii»er  *;e*f««4 


Caae 
Ho. 


TSUS  or  ; 
T30»  1/2/' 
item  Ho.   * 


Artlel* 


ffMStloner 


CR-W-64 


GR-»-«5 


G8-W-66 


GR-«-«7 


CR-W-68 


GR-W-69 


408. 23 
(Mexico) 


(Nextco)l 


408. 29 
(Mexico) 

409. 30 
(Mexico) 


409. 34 
(Mexico) 
or 


409. 3450 
(Ifexico) 


CR-W-70 


412.80 
(Mexico) 


Products  obtained,  deriYed,  or  »«m«rf»ct««re*  tt*  **w-l* 
or   in  part,  etc.   (coo.): 
Pesticides  (con.l^: 

Not   artificial ry  »txed   (!con.>: 
Herbicides,  etc.   (cua.}: 
Other  (coa.)^ 
Other 

loscc  tic  ides: 

(ArticLea  ^o«id«d  for   ia 
item.  40£Lm 
Ottws: 

Pro<tt«:fc»  fs(wid«d    for   ia  the 
Cheaical   Appendix   to  the 
Tariff  Schedules 


Other 


Products  (execpC   rto»e  ht  ieeav  40*1?,   «4»,>6^ 
and  409.28)  chiefly  used   for  any  one  or 
combination  of  tRe   fb^towro^  purpcrsesr     Mb 
detergents,  uetcing  assents,  catilsifiers,, 
dispersants,  or   foaming  agents 

Products  cliicCly  uaed  a»  plaaticixess 

or 
[Phthalic   acid  esters;  phosphoric   acid 
esters] 
Other 


Aromatic  or  •diaviBar»u»  coapowid*  incbtdiing- 
flavors,  HOC  «a*hetab>t»  a»  cosmeti«»r  peri\Mtewy, 
or   toilet   preparations,   and   not  mixed,   aivt  not 
containing  alcohol: 

Obtained,  derived,  or  mannfaeCureif  it»  who^te 
or   in  part   from  any^  produrC   prov-idM  for  in 
subpart  A  or  B  of  i^art    1  of  schedtile  4  9f  the 
Tariff  Sbhed^iles  of  Cite  (Riieed'  States: 
Benzyl   acetate 


Government  of  Mexico, 
Pigmentos  Y  Oxidos,   Mexico 


Government  of  Mexico, 
Pigmentos  Y  Oxidos,   Mexico 

Government  of  Mexico, 
Wigmentoa  Y  Ox  id ox ^  Mexico 


Government  of  Mexico 

Compania  (juimica  Ameyal, 
S.A.   de  C.V. ,   Mexico 


do.. 
Government  of  Mexico 


Government  of  Mexico 


CR-W-71 


417.54 
(Mexico) 


Aat^iflMiiy  compounds: 
iteide;  sulfide] 
Other 


do. 


U  Tariff   Seftm<<*t*»  »f  Usa-  ft»i«sd  Scae»»  Amtoeatc«e  (l»  ».S.C.    r3«»>. 

2/  The  country  or   countries  naaad  av»  Ctto**  te«a«£iciary  d«v«i;o{NMig   aaimUs*—  spsgiitfcm*  in:  ti»»  >« 
However,  the  Trade  Policy  Staff  Committee  (TPSC),  reserves  the   right   to  consider,   in  respect  of  each 
case,  the  waiver  of  competitive-need   limits   for  any  or   all  beneficiary  countries. 


JMI 


Kai^teff  /  Vol  sa  No.  1S2  /  Wednesday.  August  7. 1985  /  Notkes 


S1K7 


leqvetCB  (or  Coapetitlve-Need  Waiver  Accepted   for  Review  (coa.) 


Case 
Ho, 


*     TS08  w 

I   TausA  i/ir 

'     Item  Ho.      * 
J ; 


Artiels 


Fwtitloner 


Ga-«-72 


418.7a 
Ofexico) 


Copper  compounds: 

[Article*  provided    for   in 
iteas  418.69  thru  418.76] 
Other 


Chippeobaa  Corporattoo,  ■.V. , 

lioustoa,  TX, 
Ouproquia,   S.A.,  MexicOt 
Govermeat  of  Mexico 


C8-W-73 


419.82 
(Mexico) 


Phosphorous  compounds 
Trichloride 


Government  of  Mexico, 
Vitro  de  Monterrey,  Mexico 


ai-U-74 


GR-W-75 


421.72 
(Mexico) 


421.86 
(Mexico) 


Strontitaa  compounds: 
Carbonate: 

Precipitated 

[Articles  provided   for   in 
iteais  421.74  thru  421.84) 
Other 


Gbvemmeot  ef  Mexico, 
Salesy  Okidoe,   S.A.,  Mexico 


Government  of  Mexico 


C8-W-76 
GR-«-77 


422. 74 
(Mexico) 
422. 76 
(Ifexico) 


Zinc  compounds: 
Hydrosulfice 

Sulfate 


do. 

Government  of  Mexico, 

Zinc  Hacional,  S.A.,  Mexico 


GR-W-78 


425. 104J 
(Mexico) 


Nitrogenous  compounds: 

Cyanuric  chloride,  melaiine,  and 
other  compounds  containing  a  triasioe  ring: 
Products  used  chiefly  as  rubber 
processing  chemical* 


Compania  <)iiimiea  Ameyat, 

S.A.  de  C.  V. ,  Mexico, 
Government  of  Mexico, 
Hovaquim  S.A.  de  C.V. ,  Mexico 


CR-W-79 


(»-W-80 


425.  56 
(Mexico) 

or 
425. 3640 
(Mexico) 


Thiourea,  thiourea  dioxide,  and  other 
thioamides;  thiocarbamates,   thiocyanates, 
thiurams,   and    isothiocyanates 
or 
Products   used  chiefly  *» 
rt&ber  processing  chemicals 


Government  of  Mexico, 
Movaquim  S.A.  de  C.V. ,  Mexico 

Government  of  Mexico, 
Movaquim  S.A.   de  C.V. ,  Mexico 


CR-W-81 


427.25 
(Mexico) 


Salts  of  organic   acids: 
Zinc  salts: 

{Zinc    formaldehyde  sulfoxylate) 
Other 


Gbvemmeot  of  Mexico 


y  Tariff  Schedules  of   the  United   States  Annotated   (19  U.S.C.    1202). 

V  the  country  or  countries  named   are   those  beneficiary  developing  countries  specified   in  the  request. 
However,  the  Trade  Policy  Staff  Committee  (TPSC),  reserves  the  right  to  consider,   in  respect  of  each 
case,  the  waiver  of  competitive-need   limits   for  any  or  all  beneficiary  countries. 


•  •        •  .        t 
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CMC 
Mo. 


GR-W-82 


GR-W-83 


CIt-«-84 


GS-«-85 


Ql-V-86 


GR-W-87 


CR-W-88 


TSUS  or 
TSWSA  1/2/ 
Itea  lk>. 


Article 


428.68 
(Hexico) 


437.04 
(Mexico) 


455.18 
(Colombia) 

455.20 
(Coloiibia) 


465.55 
(Malaysia) 


470. 85 
(Mexico) 


472.10- 
(Peru) 


Esters  of  aonohydric    alcohols  and   organic   or 
inorganic   acids   (except  hydrogen   sulfide  and 
hydrogen  halide  acids): 
Vinyl   acetate 


Alkaloids  and   their  esters,  ethers,   salts,   and 
other  coapounds: 

Caffeine  and    its  coapounds: 
Caffeine,  citrated 


Edible  gelatin: 

Valued. 40  or  more  but  not  over  80  cents  per 
pound 

Valued   ower  80  cents  per  pound 


Fatty  substances  of  aniaal    (including  marine 
animal)  or  vegetable  origin: 
Sulfonated   or  sulfated: 

Fatty-acid   esters,  ethers,  amides, 
and  amines: 

Derived    from  coconut,   palm-kernel, 
or  palm  oil 

Products  of  vegetable  origin  used  chiefly  for 
coloring  or  tanning,  not   specially  provided   for: 
[Crude  or  processed] 
Other 


Bariias  sulfate: 

Hatural    (barytes): 
Crude 


Petitioner 


Governaeot  of  Mexico 


do. 

Government  of  Colombia 
do. 


Goverment  of  Malaysia 


Government  of  Mexico, 
Laboratorios  Bioquimex, 
S.A.  ,  Mexico 


Government  of  Peru 


y  Tariff  Schedules  of  the  Oaited   States  Annotated   (19  U.S.C.    1202). 

IJ  The  country  or  cotntries  named   are  those  beneficiary  developing  countries   specified    in  the   request. 
However,  the  Trade  Policy  Staff  Committee   (TPSC),  reserves  the  right   to  consider,   in  respect  of  each 
case,  the  waiver  of  competitive-need   limits   for  any  or  all  beneficiary  countries. 
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leqaeatt  for  CoapeCiciTS-Meed  Italver  Accepted   for  leviaw  (c««.) 


Case 
Ho. 


TSU8  or 


Item  Ho. 


i/i/! 


Artiels 


Patltl 


CR-V-89 
a-«-90 


GR-W-91 
GR-W-92 


GR-W-93 


GR-W-94 


GR-W-95 


G8-W-96 


473.8810 
(»fexioo) 

474. 50 
(Mexico) 


490.12 
(Malaysia) 

490.24 
CHilaysia, 
Philippines) 


Pigments   (except   pigments,   in  dry  form,  described 
in  the   foregoing  provisions  of  subpart   B  of  part 
9  of  schedule  4  of  the  Tariff  Schedules  of  the 
United  States: 

[Articles  provided   for   ia   items  473.02  ttem 
473. 80J 
Other  pigments: 

[Articles  provided    for   in    items 
473.82  thru  473. 86J 
Mot  specially  provided   for: 
Nbt  containing   lead: 
Metallic   aluminum 
pigments 

Stains 


Fatty  substances,  not   sulfonated   or  sulfated,  and 
not   specially  provided    for: 
Fatty  acids: 

Of  animal   (including  marine  anisMl) 
origin: 

Stearic   acid     ' 

Of  vegetable  origin: 

Derived   from  coconut,  palm-kernel » 
or  palm  oil 


Geverament  of  Nemico 


511.31 
((fexico) 


514.54 
(Mexico) 

521.87 
(Mexico) 


522.21 
(Mexico^ 


Articles,   including  terrazzo,  of  concrete,  with 
or  without   reinforcement: 

Tiles:  ' 

Floor  and  wall   tiles 


Marble,  breccia,  and   onyx,  and   articles  of  one 
or  more  of  these  stAstances: 

Onyx,    in  block,   rough  or  s<|uared   only 


Any  of  the   foregoing  clays   artificially  activated 
with   acid  or  other  material 

Fluorspar: 

Containing  over  97t  by  weight  of  calcitflt 
fluoride 


Gbveromeot  of  Malaysia 


Government  of  Malaysia, 
Government  of  tbe  Riitippines 


Cbwernment  of  Mexico 


do. 


do. 


Compania  Miaera  Las 
Cuevas  S.A. ,  Mexico 


\J  Tariff  Schedules  of  the  United   States  Annotated   (19  U.S.C.    1202), 

2/  The   country  or   countries  named   are   those  beneficiary  developing  countries  specified    ia  tbe  re<|Meat. 
However,  the  Trad'e  Pblicy  Staff  Cowiittee  (TPSC),   reserves  the   right   to  consider,   in  respect  af  eacb 
case,  the  waiver  of  competitive-Beed    limits   for   any  or  all  beneficiary  countries. 
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Requests   for  Competitive-Need   Waiver  Accepted    for  Review  ( 

con . ) 

50 

Cue 

Mo. 

TSUS  or 
TSUSA  1/2/, 
Itea  Ho. 

Article 

! 

Petitioner 

Shaped    refractory  and   heat- insulating  articles 

*    «    •   •« 

not   specially  provided    for,  and   structures  of 

r  •          ■.    " 

refractory  or  heat- insulating   articles: 

[Pins,   spurs,   stilts,   and   thimbles,   all   the 

foregoing   used    in   the  manufacture  of  ceratic 

1  oo 

articles] 

ISS 
52 

GR-W-97 

531.33 
(Mexico) 

Carbon  or  graphite  crucibles 

[Earthentmre  and   stoneware  crucibles;  porcelain 
and   subporcelain  refractory  articlesj 
Other: 

[Clay] 

Ferro  Mexicana  S.A. 

de   C.  V.  ,    Mexico 
Goverment  of  Mexico 

A                 ^M^k 

GR-W-98 

531.3920 
(Mexico) 

Other                                   ,           , 

I  ■■  ■  . 
Ceramic   tiles: 

Floor  and  wall   tiles: 
Mosaic    tiles: 

(Tiles   in  bulk  (not  mounted);   and 

Governaent  of  Mexico 

^G 

tiles   in  sheets  having  per  square 
foot  not  over  300  tiles,  most  of 
which  have   faces  bounded   entirely 
by  straight   lines) 

it    '. 

7 

GR-W-99 

532. 22 
(Mexico) 

Other 

Ceranica  Regiomontana, 
Mexico 

r 

Ol-W-lOO 

532.31 
(Mexico) 

Other  tiles,   including   roofing   tiles 

Ceramica  Regiomontana, 
Mexico, 

Governaent  of  Mexico 

• 

Staokers'    articles,  household   articles,   and   art  and 

ornamental    articles   such  as,  but   not    limited   to. 

statues,   figurines,   flowers,^  vases,   laap  bases. 

bric-a-brac,  and  wall   plaques,  all   the   foregoing 

■^o  C 

not   specially  provided    for,  of  ceranic   ware: 

985 

Of   fine-grained   earthenware  or  of   fine-grained 
stone%«are  (except   articles  provided   for   in 

- 

items   534.74  and   534.76): 

GR-W-101 

534.81 
(Taiwan) 

Valued   not  over  $3  per  dozen  articles 

K-«art  Corporation, 
Troy,  MI 

G8-W-102 

534.84 

Valued   over  $3  but   not  over  $10  per 

. 

(Taiwan) 

doicen  articles 

Hallmark  Cards,    Inc., 

Kansas   City,   MO, 
Taitian  Board   of  Foreign 

Trade 

a-«-103 

534.87 
(Taiwan) 

Valued   over  $10  per  dozen  articles 

Hallmark  Cards,    Inc., 
Kansas  City,   MO 

ai-«-io4 

534.91 
(Taiwan) 

CI  bone  chinaware 

Taiwan  Board   of  Foreign 
Trade 

y  Xiriff 

Schedules  of 

the  United   States  Annotated   (19  U.S.C.    1202). 

11  The  cotxitry  or  countries  naned   are   those  beneficiary  developing   countries  specified    in   the   request. 

However,  the  Trade  Policy  Staff  Co«mittee  (TPSC),  reserves  the  right   to  consider,   in  respect  of  each 

JMI 

case,  the 

waiver  of  coapetitive-need   linits   for  any  or  all  beneficiary  co»«tries. 
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Requests  for  Coupe t it ive-Meed  Waiver  Accepted   for  Review  (coa.) 


Case 
Ro. 


TSU8  or  . 
TSUSA  1/2/  • 
item  Ho.     ' 


Artlel* 


at-W-105 


534.94 
(Tai«nn) 


Snokers'   articles,  household  articles,  etc.   (con.): 
Of  nonbone  chioaware  or  of  subporcelaia 


K-Hart  Corporatioa, 

Troy,   MI, 
TaiwBo  Board  of  Foreign 

Trade 


CIl-W-106       535.31  Sanitary  ware,   including  pl«jBbing   fixtures  and 

((fexico)  bathroom  accessories,  all   the   foregoing,  and 

parts   thereof,  of  ceranic   ware 


Govertaent  of  Mexico, 
Vitroaex  and   Santitarious 
Axteca  (Laaosa),  Mexico 


GR-M-107 


(a-«-108 
GR-W-109 


540.21 
(Mexico) 


540.43 
(Mexico) 

544.31 
(Ifexico) 


GR-«-110       544.51 


Enamels,  colors,  glazes,  and    fluxes,  all   the 
foregoing  of  glass,  frit,  or  calcine: 
Ground  or  pulverized 


(Hong  Kong) 


Glass  rods,  tubes,  and   tubing,  all   the   foregoing 
not   processed : 

[Containing  over  95  percent  silica  by  weight] 

Other 


Toughened   (specially  tempered)   glass,  made  of 

any  of  the  glass  described    in   items   541.11  through 

544. 18,  whether  or  not  shaped  or  framed  or  both 


Mirrors,  made  of  any  of  the  glass  described    in 
items   541.11  through   544.41,   with  or  without 
frames  or  cases  (except    framed   or  cased  mirrors 
of  precious  metal',  and  mirrors  designed   for  use 
in   instruments): 

Not  over    1  sq.   ft.   in  reflecting  area 


Government  of  Mexico, 
Gustavo  A.   Madero-Pigaentos 

Y  Oxidos,   S.A.,  Mexico, 
Productos   Industriales  de 

Pl«ao,  S.A. ,  Mexico 


Vitro  Envases,  Mexico 


Cristales  Instiilablea  d« 

Mexico,   S.A.  ,   Mexico, 
Goverment  of  Mexico, 
Vitro  Flex,  S.k.,  Mexico 


Ducair  Bioessence,   Inc., 
North  Bergen,   NJ 


y  Tariff  Schedules  of  the  United   States  Annotated   (19  U.S.C.    1202). 

2/  The  country  or  countries  named   are   those  beneficiary  developing   countries  specified    in  the  request. 
Ibwever,  the  Trade  Policy  Staff  Committee  (TPSC),  reserves  the  right   to  consider,  in  respect  of  each 
case,  the  waiver  of  competitive-need   limits   for  any  or  all  beneficiary  countries. 
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Requests   for  Co<iiMticive-Meed  Uaiver  Accepted   for  Review  (coo.) 


CMC 

Ro. 


TSU8  or  ' 
TSDSA  1/2/ I 
itea  Ro. 


Article 


Petitioner 


CR-W-lll 


ot-v-m 


(at-w-114 


GR-w-ns 


G8-W-116 


545.53 
(Mexico) 

545.65 
(Mexico) 


545.87 
(Taiwin) 

547.51 
(Mexico) 


548.03 
(Mexico) 


601.33 
(Mexico) 


CR-W-117 

602.10 

(Peru) 

GR-«-118 

602.20 

(Peru) 

GR-W-119 

618.15 

(Veaesuela) 

GIl-W-120 

618.22 

(Mexico) 

IlluHiinating   articles   for  use    in   the  household   or 
elsevhere   in  connection  with  artificial    illunination 
(except  candle   illiasination)    in   such  isanner  as   to 
pass,  reflect,  refract,  disperse,  color,  or  other- 
wise  affect   the   light    for   practical    or  ornamental 
purposes;  articles  which  reflect  or   color   artificial 
light  directed  on  thea   for  use  as,  or   in  connection 
with,  signs  or  signals;  and   parts  of  any  of  the 
foregoing  articles;  any  of  the   foregoing,  of  glass, 
and   not  optically  worked: 
Globes  and   shades 


Chianeys 


Christmas  ornaments  of  glass: 
[Beads] 
Other: 

Valued   over  $7.50  per  gross 


Glass  mapoules 


Articles  not   specially  provided    for,  of  glass: 
TVibes  and    tubing  with  ends  processed: 
[Containing  over  95  percent  silica 
by  weight] 
Other 


Metal  bearing  ores  and   the  dross  or  residuum 
from  burnt   pyrites: 
Molybdenm  ore 


Any  of  the   foregoing  ores  bearing   lead,   sine, 
or   copper: 

All   lead-bearing  ores 

All   xinc-bearing  ores 

Wrought   rods  of  altainum 

Aluainimi  wire: 

Coated   or  plated  with  metal 


Government  of  Mexico, 
Vitro  Crisa,    S.A.  ,   Mexico, 
Vitro  de  Monterrey,  Mexico 
Government  of  Mexico, 
Vitro  Crisa,   S.A. ,  Mexico 


Tai««n  Board  of  Foreign 
Trade 

Vitro  Envases,   Mexico 


do. 

Government  of  Mexico 

Government  of   Peru 
do. 


Alnor,   Ltd., 
Atlanta,   GA 


Government  of  Mexico 


J_/  Tariff   Schedules  of  the  United   States  Annotated    (19  U.S.C.    1202). 

2^/  The  country  or  countries  named   are   those  beneficiary  developing   countries  specified    in   the  request. 
However,  the  Trade   Policy  Staff  Committee   (TPSC),  reserves   the   right   to  consider,    in  respect  of  each 
case,  the  waiver  of  competitive-need    limits   for  any  or   all  beneficiary  countries. 


JMI 


Federal  Register  /  Vol.  50,  No.  152  /.  Wednesday,  August  7, 1985  /  Notices 


31963 


Requests   for  Coapetitive-Need  Waiver  Accepted   for  Review  (con.) 


Caae 
lo. 


CR-W-121 


GR-W-122 


TSUS  or 
TSUSA  1/2/; 
item  No. 


Article 


Petitioner 


622.25 
(Malaysia) 


624.02 
(Mexico) 


Bars,   rods,  angles,   shapes,  and   sections,  all 
the   foregoing  which  are  wrought,  of  tia 

Unwrougbt   lead: 

Lead  bullion 


Govemaeat  of  Malaysia 


GoveriaeaC  of  Mexico 


CR-W-123 


624.34 
(Mexico) 


Bars,  rods,  angles,  shapes,  and   sections,  all   the 
foregoing  which  are  wrought,  of  lead;    lead  %n.re: 
[Qlazier's  lead   and   lead  wire] 
Other: 

Valued  over   13-1/3  cents  per  pound 


do. 


GR-W-124 


632.66 
((fexico) 


Other  base  metals,  unwrougbt,  and  waste  and   scrap  of 
such  netals: 

Alloys  of  base  metals: 
Alloys  of  bismuth: 

[Containing  by  weight  not   less  than  30 
percent  of  lead] 
Other 


do. 


GR-W-125 


GR-W-126 


640.25 
(Mexico) 


642.45 
(Mexico) 


GR-W-127 


642. 8020 
(Mexico) 


Drums,   flasks,  casks,  cans,  boxes,    lift  vans,  and 
other  containers   (except   pressure  containers   in 
items   640.05  and  640.10  and   collapsible  tubes   in 
item  640.40),   all    the   foregoing,  of  base  metal, 
chiefly  used    in   the   packing,  transporting,  or 
marketing  of  goods: 

Of  alumintsB  and  having  a  capacity  of  not 

over  5   gallons 

Cloth,  gauze,   fabric,  screen,  netting,  and   fencing, 
all   the   foregoing  not   specially  provided    for,  of 
wire,  whether   in  rolls,   in  endless  bands,  or   in 
lengths,  and  whether  or  not  cut   Co   shape: 
Not  cut   to   shape: 

Woven  (but   of  other   Chan  simple  warp  and 
weft  consCruction)    and   composed   wholly  or 
in   substantial    part  of  wire  measuring 
under  0.075   inch   in  maximum  cross-sec- 
Cional   dimension: 

Coated   with  meCal  before  weaving 

[Woven  (of  simple  warp  and  weft 
construction)] 
Other: 

Of   iron  or  steel : 

[Welded  wire  concreCe  reinforce- 
menC  mesh] 
Ocher 


do. 


Deacero,   S.A. ,  Mexico, 
GoveroseaC  of  Mexico 


Deacero,   S.A.,  Mexico, 
GoveriMenC  of  Mexico 


y  Tariff   Schedules  of  the   United   States  Annotated   (19  U.S.C.    1202). 

2^/  The  country  or  countries  named   are   those  beneficiary  developing  countries  specified    in  Che  requesc. 
However,  Che  Trade  Policy  Staff  Committee  (TPSC),  reserves  the  right  Co  consider,   in  respecC  ^f  each 
case,  the  waiver  of  competitive-need   limits   for  any  or  all  beneficiary  counCries.. 
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(^ae 

Id. 


at-U-12£ 


CR-W-129 


TSUS  or 
Tgi«A  1/21' 
Itea  lo.      * 


646.90 
(Mexico) 


646.98 
(Mexico) 


Article 


Petitioner 


k>ck8   snd   padlocks   (whether  key,  combination,  or 
electrically  operated),   luggage   frames   incorporating 
locks,  all   the   foregoing,   and   parts   thereof,  of 
base  metal;    lock  keys: 

Luggage  locks,   and   parts   thereof,  and   lugg^e 

frames   incorporating    locks 

Harness  and   saddlery  or  riding-bridle  hardware, 
«rtiether  or  not  coated  or  plated  with   precious 
metal : 

Coated  or  plated  with   precious  metal 


(aoverment  of  Mexico 


4o. 


CR-W-130 


CK-H-ni 


648.97 
(Taiwan) 


650.  31 
(Mexico) 


GR-W-132 


651.48 
(Taiwan) 


Pliers,  nippers,   and   pincers,   and   hinged    tools   for 
holding  and   splicing  wire;  tin  snips,  bolt  and 
chain  clippers,   and   other  metal   cutting   shears; 
pipe   cutters  and   other  pipe   tools;  spanners  and 
wrenches;   files   (except   nail    files),  and    rasps;  all 
the   foregoing  which  are  hand   tools,  and   metal    parts 
thereof: 

Pipe   tools  (except  cutters),  wrenches,  and 

spanners,  and   parts   thereof 


Porks,  spoons,  and   ladles,  all   the    foregoing  which 
are  kitchen  or  table  ware,  *»ith  or  without   their 
handles : 

Forks: 

Without   their  handles 


Hand   tools  (including   table,  kitchen,  and  household 
implements  of  the  character  of  hand   tools)   not 
specially  provided    for,  and  metal    parts   thereof: 
[Articles  provided    for   in   items   651.21  thru 
651.37] 
Other  hand   tools,  and   parts   thereof: 

(Agricultural    or  horticultural    tools,  and 
parts  thereof] 
Other: 

Of   iron  or  steel : 

[Cast-iron  hatters'    irons,  and 
tailors'    irons;   caulking  guns] 
Other 


Taiwan  Board  of  Foreign 
Trade 


Government  of  Mexico 


K-Mart  Corporation, 
Troy,   MI 


y  Tariff  Schedules  of  the   United    States  Annotated    (19  U.S.C.    1202). 

2/  The  country  or  countries  named   are  those  beneficiary  developing  countries  specified   in  the  request. 
However,  the  Trade  Policy  Staff  Committee   (TPSC),  reserves  the  right   to  consider,   in  respect  of  each 
case,  the  waiver  of  competitive-need   limits   for  any  or  all  beneficiary  countries. 
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tequests   Cor  Coafeticive-tteed  itoiver  Acceded  for  Review  (coo.) 


Case 
Ko. 


G»-W-133 


GR-W-134 


CR-W-135 


TSUS  or  ' 
TSUSA  I/2/I 
Item  Ho.  * 


Article 


652.72 
(RepiAlic 
of  Korea) 


652.84 
(Mexico) 


Rtotograph,  picture,  and  siaila^   Craaes;  Birrors; 
all   the   foregoing  of  base  aetal ,  whether  or  not 
coated   or  plated   vith  precious  aetal: 

652.70  Not  coated   or  plated  with   precious  aetal 

(Republic 
of  Korea) 


Coated  or  plated  with  precious  metal 


Springs  and  leaves  for  springs,  of  base  aetal : 
Suitable   for  aotor-vehicle  suspeosioa 


rMltlOMT 


Goveroaent  of  Korea, 
Hallaark  Cards,   Inc., 

Kansas  City,  HO, 
Korea  Federation  of 

Handicrafts  Cooperative 

Governaent  of  Korea, 
Korea  Federation  of 

Handicrafts  Cooperative 


Governaent  of  Mexico 


GR-W-136 


GR-W-137 


GRm-138 


653.39 
(Taiwan) 


657.25 
(Taiwan) 


657.35 
(Taiwan) 


IlliBiinating  articles  and  parts  thereof,  of  base 
metal : 

[Articles  provided    for   in   itea  653.30] 
Other: 

(Articles  provided   for  in  itea  653.35] 
Other: 

(Articles  provided   for   in   iteas 
653.37  and  653.38] 
Other 


Articles  of  troa  or  steel,  not  coated  or  plated 
with   precious  aetal: 

[Cast-iron  articles,  not  alloyed] 
Other  articles: 
(Of  tin  plate] 
Other: 

(Paper  clips] 
Other 


Articles  of  copper,  not  coated  or  plated  «dth 

precious  metal : 

[Of  copper,  other   than  alloys  of  copper;  of 

nichel    silver  or  of  cupro-aiclnll 

Other 


Taiwan  Board  of  Foreign 
Trade 


do. 


Buss  Berrie  &  Co.,   Inc., 
Oakland,   HJ 


\J  Tariff  Schedules  of  the  United   States  Annotated   (19  U.S.C.    I2(tt>. 

y  The  country  or  countries  named   are   those  beneficiary  developing   countries  specified    ia  the  request. 
However,  the  Trade  Policy  Staff  Committee  (TPSC),  reserves  the  right   to  consider,   in  respect  of  each 
case,  the  waiver  of  competitive-need   limits   for  any  or  all  beneficiary  countries. 
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Cue 

Kb. 


TSU8  or       • 
TSDSA  1/2/ 


Article 


lt«a  Kg. 


Petitioner 


J. 


Internal   coabustion  engines  and   parts   thereof: 
Piston-type  engines: 

(Articles  provided    for   in   iten  660.40] 
Other: 

Engines  other  than  conpression- 
ignition  engines: 

Specially  designed    for: 
ai-«-139       660.48  Autoaobiles  (including 

(Mexico)  trucks  and  buses) 


GR-«-140 


6R-W-141 


661.06 
(Hong  Kong) 

661.35 
(Republic 
of  Korea) 


Air   puips,  vacuuB  puaps   and   air  or  gas  compressors 
(including   free-piston  coapressors   for  gas  tur- 
bines);   fans  and  blowers;  all   the   foregoing, 
whether  operated   by  hand  or  by  any  kind  of  power 
wit  I  and   parts   thereof: 

Fans  and  blowers,  and   parts   thereof: 
[Blowers   for  pipe  organs] 
Other 


Refrigerators  and   refrigerating  equipnent,  whether 
or  not  electric,  and   parts  thereof 


Industrial  Machinery,  plant,  and   siailar   laboratory 
equipment ,  whether  or  not  electrically  heated,   for 
the   treatment  of  materials  by  a   process  involving  a 
change  of  temperature,  such  as  heating,  cooking, 
'  roasting,  distilling,  rectifying,  sterilising, 
pasteurising,   steaming,  drying,  evaporating, 
vaporizing,  condensing,  or  cooling;    instantaneous 
or  storage  t«ter  heaters,  noo-electrical;  all  the 
foregoing   (except   agricultural    iaploaents,  sugar 
machinery,   shoe  machinery,  and  machinery  or  equips 
ment    for   the  heat-treatment  of  textile  yarns, 
fabrics,  or  made-up  textile  articles)   and   parts 
thereof: 
A-V-142       661.63  Instantaneous  or  storage  water  heaters, 

(Mexico)  and   parts   thereof 

Mechanical   appliances,  whether  or  not  hand   operated, 
for  projecting,  dispersing,  or   spraying   liquids  or 
powders;  fire  extinguishers,  whether  or  not  charged; 
spray  guns  and   similar  appliances;  steam-  or 
sand-blasting  machines  and   similar  jet   projecting 
machines;  all    the   foregoing   (except   automatic 
vending  machines)   and   parts   thereof: 
^-W-143       662.35  Simple  piston  pusp  sprays,  powder  bellows, 

(Mexico);  all   the   foregoing  and   parts  thereof 


Government  of  Mexico 


Government  of  Uong  Kong 


Government  of  Korea 


Government  of  Mexico 


do. 


y  tariff  Schedules  of  the  Ubited   States  Annotated   (19  U.S.C.    1202). 

2^/  Ihe  country  or  coixitries  named   are  those  beneficiary  developing  countries  specified    in  the  request. 
However,  the  trade  Policy  Staff  Cbamittee  (TPSC),  reserves  the  right   to  consider,   in  respect  of  each 
case,  the  waiver  of  competitive-need   limits   for  any  or  all  beneficiary  countries. 


FSaderal  Raglalar  /  Vol  SO.  Na  1S2  /  WedneMlay,  Avgnst  7. 19M  /  Notion 


Requests  for  QMipetUiv«Hle«4  Shiver  AccefC«4  for  aevicw  (om.) 


Ho.       :    TajaAi/2/ 

Item  Wo. 


Artiela 


rvutlooer 


Glt-«-l«4 


672.16 
(TsiMa) 


Sewing  aackines  and  yarts  tlwr«*C,  iaclatfiag 
furniture  specially  desigaai  for  awck  aMrhiaaa: 
Seviog  vachiaes  otliar  thaa  tlwsa  ia   it«a 
672.05: 

Valued   over  $10  each: 

(Specially  designed   for   industrial 
coaaerclal  waal 
Otlier 


taiwaa  toari  of  P»r«is« 
Trai* 


GRHf-145 


674.  35 
(TaltMn) 


Machine   tools: 

Metal-vorking   tools: 

fArtieles  ^ovided  for  ia 

thru  674.34] 
Othar 


itaaia  •M.Jt 


GR-U-146 


GR-H-147 


CR-W-148 


676.  IS 
(Hong  Koag, 

Singapore, 

Taiiran) 

676.20 
(Tai%ian) 


676.  30 
(Singapore) 


Calculating  isachines;  accounting  nachines,  cash 
registers,  post age- franking  machines,  ticket- issuing 
machines,  and   similar  machines,  all   the   foregoing 
incorporating  a  calculatiag  aactiaaiam: 

Accounting,  computing,  and   other  data- 
processing  machines 


Governmcat  of  Haas  — ^» 
GoraromeaC  of  Singapore, 
Taiwaa  loaci  of  Foreiga 


Calculating  machines  specially  constructed 
Cor  multiplying  and  dividing 


Office  machines  not  specially  provided   for 


Xaiwao  Board  of  Foraiga 
Trade 

Government  of  Singapore 


GR-W-149 


GR-W-150 


676. 5T 
(Hong  Kong, 

Republic 
of  Korea, 

Malaysia, 

Singapore, 

Taiwan) 

678.  50 
(Hong  Kong, 

Singapore, 

Tai«mn) 


Parts  of  the   foregoing; 
(Typewriter  parts] 
Other 


Machines  not  specially  provided   for,  and  parts 
thereof 


Goverameat  mf 
GoverameaC  of  Korea, 
Governmeat  of  Malays iat 
Govaraaeat  of  SLagapoca, 
Taiuaa  loard  of  Foreign 
Trade 


Government  of  Hong  Kong, 
Government  of  Singapore, 
Taiwan  Board  of  Foraiga 
Ik-ada 


y  Tariff   Schedules  of   the  United   States  Annotated    (19  U.S.C.    1202). 

2/  The  country  or  countries  named   are   those  beneficiary  developing  countries  specified    in  the  raquea(i.ri 
ifowever,  the  Trade  Tblicy  Staff  Coamittee  (TPSC),  reserves  the   right  to  consider,   in  respect  of  each' 
case,  the  waiver  of  competitive-need   limits  for  any  or  all  beneficiary  countries. 


31968 


Federal  Register  /  Vol.  sa  No.  152  /  Wednesday.  August  7, 1985  /  Notices 


Requests   for  Coapetitive-Need  Waiver  Accepted    for  Review  (con.) 


Vo. 


TSU8  or 
TSOSA  i^/j 


Article 


Petitioner 


itea  lo. 


a-«-l5l 


ai-«-i53 


GR-«-155 


GR-W-1S6 

ai-W-157 

Ot-H-lSS 
GR-«-l  59 


682.20 
(Hong  Kong) 

682.25 
(Hong  Kong) 
682.30 
(Hong  Kong) 
682.35 
(Hong  Kong, 
Mexico) 


682.60 
(Hong  Kong, 

Mexico, 

Singapore) 


683.12 
(Mexico, 
Fleru) 

or 
683.1210 
(Mexico) 

or 
683.1220 
(Mexico) 
683.15 
(Ikxico) 


Generator a,  aotors,  aotor-geaerators,  converters 
(rotary  or  atatic),  transformers,  rectifiers  and 
rectifying  apparatus,  and    inductora;  all   the 
foregoing  which  are  electrical   goods,  and   parts 
thereof: 

[Transformers] 
Motors: 

Of  under   1/40  horscponer: 

Synchronous,  valued   not  over  $4  each 


Other 

Of    1/40  or  more  but  not  over    1/10  horae- 
power 

Of  over   1/10  but   under    1  horsepower 


(Commutators:  parts  of  motors  Of  under   1/40 
horsepower] 
Other 


Storage  bstteriea'  and   parte   thereof: 

Lead-acid   type   storage  batteries,  and   parte 
thereof: 

[12-volt  batteries] 
Other,   including  parte 


or 
Batteries 


or 


Parta 


Johnson  Electric    Industrial 
Manufactory  Limited, 
Hong  Kong 
do. 


do. 

Government  of  Mexico, 
Johnson  Electric    Industrial 

Manufactory  Limited,. 

Hong  Kong 


Government  of  Hong  Kong, 
Government  of  Mexico, 
Government  of  Singapore 


Other 


Government  of  Mexico, 
Government  of   Beru 


EI    R>wer,   S. A. ,   Mexico 

Aislantes  Uon,   8.A. ,  Mexico 
Government  of  Mexico 


y  Tariff  Schedules  of  the  Dhited   States  Annotated   (19  U.8.C.    1202). 

2/  The  country  or  coiattries  named   are   those  beneficiary  developing  countries   specified    in  the  request, 
bwver,  the  Trade  Micy  Staff  Committee   (TPSC),  reserves  the  right   to  consider,   in  respect  of  each 
case,  the  wsiver  of  competitive-need   limits   for  any  or   all  beneficiary  countries. 
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^969 


Bequesta   for  Coapetitive-Need  HaiYer  Accepted   for  Review  (coo.) 


Cm* 
16. 


TSU8  or  • 
TSUSA  1/2/' 
Iteai  Ho.      * 


Article 


Petitioner 


GR-W-160 


683.  6090 
(Mexico) 


Ignition  aagnetos,  magneto-generators,  ignition 
coils,  starter  motors,  spark  plugs,  glow  plugs,  and 
other  electrical   starting  and   ignition  equipment 
for   internal   combustion  engines;   generators  and 
cut-outs   for  use   in  conjunction  therewith;  all   the 
foregoing  and   parts  thereof: 

[Battery  charging  generators  and  alternators; 
starter  motors;  spark  plugs;  distributor 
contact   (breaker)   point  sets;  ignition  coils] 
Other 


Govemaent  of  Msjcico 


GR-W-161 


683.80 
(Mexico) 


Portable  electric    lamps  with  self-contained 
electrical   source,  and   parts   thereof: 
[Flashlights  and  parts  thereof] 
Other 


do. 


ai-W-162 
CR-W-163 


GR-W-16A 


GR-W-165 


684.10 
(Singapore) 
684.15 
(Singapore) 


684.25 

(Republic 
of  Korea, 
Singapore) 


684.55 
(Mexico) 


Electric    instantaneous  or  storage  water  heaters  and 
immersion  heaters;  electric   soil   heating  apparatus, 
and  electric   space  heating  apparatua;  electric 
hair  dryers,  hair  curlers,  and  other  electric 
hair  dressing  appliances;  electric   flatirons; 
electro-thermic   kitchen  and  household  appliances; 
electric  heating   resistors  other  than  those  of 
carbon;  all  the  foregoing  and   parts  thereof: 
Flatirons: 

Travel   type 

Other 

[Articles  provided   for   in   item  684.20] 
Other: 

Cooking   stoves  and    ranges,  and   parts 
thereof: 

Microwave  ovens 


[Articles  provided   for   in   items   684.26  thru 
684.51] 
Other  parts: 

(Tubular  ielectrical   heating  elements] 
Other 


Government  of  Singapore 
do. 


Government  of  Korea, 
Government  of  Singapore 


Government  of  Mexico 


y  Tariff   Schedules  of  the  United    States  Annotated   (19  U.S.C.    1202). 

2_f  Ihe  country  or  countries  named   are   those  beneficiary  developing   countries  specified    in  the  request. 
However,   the  Trade  Policy  Staff  Committee   (TPSC),   reserves   the   right   to  consider,   in  respect  of  each 
^case,  the  waiver  of  competitive-need   limits   for  any  or  all  beneficiary  countries. 


31970 


Ragteter  /  Vol.  sa  No.  152  /  Wednesday.  August  7. 1965  /  Noticci 


Be^oests  for  CoMpetitiv«-)i«ad  Waiver  Acc«pt«d   for  Kevi€«f  (coo.) 


CMe 
Kg. 


TSUS  or       * 

TsusA  i/ir 

Item  Ho.      ' 


Artlela 


Petitioner 


CR-U-166 


684.57 
(Hexico, 
Tii«mn) 


(X-V-167 

684.58 

(Hong  Kong, 

Mexico, 

Singapore, 

TaiiMn) 

at-«-168 

684.59 

(Hong  Kong, 

Mex  ico , 

Taiwin) 

GR-H-169 

684.70 

(Taimn) 

nectrical   telegraph  (including  printing  and 
typc-writiag)   and   telephone  apparatua  and 
instruMcata,  and   parte  thereof: 

Telephonic   apparatua  and   iaatruments  and  part* 
thereof: 

Telephone   svitching  apparatus   (including 
private  branch  exchange  and   key  lystaa 
•tritchiog  apparatua),  and  parts  and 
coatpooents  thereof 


Telephone   sets  and   other   tensinal 
equipaent  aad   parta  thereof 


Other 


Microphoaes;   loudspeakers;  head   phones;  audio- 
frequency electric   aaplifiera;  electric   sound 
■splifier  aeta  coaprised  of  the   foregoing 
coaponents;  and   parts  of  the   foregoing  articles 
(including  microphone  stands) 


Govertnent  of  Mexico, 
Taiwan  Board  of  Foreign 
Trade 

Goveronent  of  Hong  Kong, 
Goveraaent  of  Mexico, 
Governnent  of  Singapore, 
Taiwan  Board  of  Foreign 
Trade 

Governnent  of  Hong  Kong, 
Governaent  of  Mexico, 
Taiwan  Board   of  Foreign 
Trade 


Taimn  Board  of  Foreign 
Trade 


y  Tariff  Schedules  of  the  United    States  Annotated   (19  U.S.C.    1202). 

y  The  country  or   countries  naaed   are   those  beneficiary  developing   countries   specified    in  the   request, 
fcwever,  the  Ttade  Pblicy  Staff  CoMittee   (TPSC),  reserves  the   right  to  consider,   in  respect  of  each 
case,  the  waiver  of.  coapetitive-need   liaits  for  any  or  all  beneficiary  countries. 


JMI 
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31971 


Requests   for  Codipetitive-N«ed  Waiver  Accepted   for  Rev  lev  (cod.) 


Case 
Ho. 


TSU8  or  * 
TSUSA  1/2^ 
Item  Ho. 


Article 


Petitioner 


CR-W-170 


685.  14 
(Malays! 
Singapo 
Tairan) 


re, 


Radiotelegraphic    and    radiotelephonic    trananissioa 
and    reception  apparatus;  radiobroadcasting  and 
television  transmission  and    reception  apparatus, 
and   television  caneras;  record  players,  phonographs, 
tape    recorders,  dictation  recording   and   transcribing 
machines,  record   changers,  and   tone  ansa;     all   of 
the   foregoing,  and   any  combination  thereof,  whether 
or  not   incorporating  clocks  or  other  timing 
apparatus,   and   parts   thereof: 

Radiotelegraphic   and   radiotelephonic    transmis- 
sion and   reception  apparatus ;  radiobroadcasting 
and   television  transmission  and   reception 
apparatus,  and   parts  thereof: 

[Television  apparatus,  and   parts  thereof] 
Other: 

[Radio  receivers,  other   than  solid- 
state  (tubeless)] 
Solid-state  (tubeless)    radio 
receivers: 

[Designed   for  motor-vehicle 
installation] 
Other: 

Entertainment  broadcast 
band   receivers 


Government  of  Hal ays  is, 
Goveroment  of  Singapore, 
Taiwao  Board  of  Foreiga 
Trade 


a-W-171 


GR-W-172 


CR-W-173 


685.16 
(Malaysia) 


685.24 
(Malaysia, 
Mexico) 


685.25 
(Hong  Kong, 

Malaysia, 

TaitMn) 


Other 

Transceivers: 

[Articles  provided    for   in   iti 
685.18  thru   685.22] 
Other  transceivers 


Other   transmission  apparatus 
incoporating   reception  apparatus: 
Cordless  handset   telephones 


Government  of  Malaysia 


Government  of  Malaysia, 
Government  of  Mexico 


Government  of  Hong  Kong, 
Government  of  Malaysia, 
Taiwsn  Board  of  Foreign 
Trade 


GR-W-174 


CR-W-175 


685.28 
(Malaysia, 
Singapore) 

685.30 
(Malaysia, 
Mexico) 


Other 


Other: 


Transmitters 


Government  of  Malaysia, 
Government  of  Singapore 

Government  of  Malaysia, 
Government  of  Mexico 


y  Tariff  Schedules  of  the  United   States  Annotated   (19  U.S.C.    1202). 

2^/  Ihe  country  or  countries  named   are  those  beneficiary  developing   count    les  specified    in  the  request. 
However,  the  Trade  Bslicy  Staff  Committee  (TPSC),  reserves  the  right   to  consider,   in  respect  of  each 
case,  the  wiver  of  competitive-need   limits   for  any  or  all  beneficiary  countries. 


31972 


Register  /  Vol.  50.  N<x  152  /  Wednesday.  August  7. 1965  /  Notices 


Re<tuescs   for  Cbwiietitiva-ll*a<  U»i«er  Accepted   for  Beview  (coo.) 


Case 
lo. 


TSUS  or       * 
Itea  Ho. 


Az^lcla 


Petitioner 


GR-«-176 


GR-«-l  77 


GR-V-178 


GR-W-179 


685.32 
(Hong  Kong, 

Malaysia, 

Mexico, 

Singapore, 

Taiwan) 


685.38 

(Reptdblic 
of  Korea) 

685.39 

(Re  pub  1  ic 
of  Korea, 
Singapore) 

685.40 

(Mexico, 
Republic 
of  Korea, 
Singapore, 
Taiwan) 


Radiotelcgraphic   and   radiotelephonic    traasaission 
and    reception  apparatua,  etc.   (con.): 

Radiotelegraphic   and   radiotelephonic    tranamia 
aioa  and   reception  apparatus;  etc.    (con.): 
Other   (con.): 

Other   (coo.): 

Other,  including   parts 


[Radio-phonograph  coabinations] 
Record  players,  phonographs,  record  chaagera, 
turntablea,  and   tone  ama,  and   parts  of  the 
foregoing: 

[Tone  ansa  and   parts   thereof! 
Other 


Telephone  answering  machines,  and   parts  thereof 


Tape    recorders  and  dictation  recording 
and   transcribing  machines  (other   than 
telephone  answering  machines) ,  and   parts 
thereof 


Government  of  Hong  Kong, 
Government  of  Malaysia, 
Government  of  Mexico, 
Government   of   Singapore, 
Taiwan  Board   of  Foreign 
Trade, 


Government  of  Korea 


Government  of  Korea, 
Gsvernment  of  Singapore 


Government  of  Korea, 
Government  of  Mexico, 
Goveroaent  of  Singapore, 
Taiwan  Board   of  Foreign 
Trade 


ai-W-180       685.70  Bells,  sirens,   indicator  panels,  burglar  and    fire 

(Malaysia,       alarms,  and   other  soind   or  visual    signalling 
Singapore)      apparatus,  all   the   foregoing  which  are  electrical, 
and    parts   thereof 


Government  of  Malaysia, 
Government  of  Singapore 


y  Tariff  Schedules  of  the  United    States  Annotated   (19  U.S.C.    1202). 

2f  the  country  or   comtries  named   are   those  beneficiary  developing   countries   specified    in  the   request. 
However,  the  Trade  Policy  Staff  Committee   (TPSC),  reserves  the   right  to  consider,   in  respect  of  each 
case,  the  waiver  of  competitive-need   limits   for  any  or  all  beneficiary  countries. 
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Requests   for  CoapeCicive-lieed  Usiver  Accepted   for  Review  (coo.) 


31973 


Caae 
Ho. 


GR-W-181 


TSUS  or  ' 
TSUSA  1/2/* 
iten  No.      * 


Article 


Psftitlooer 


GR-W-182 


GR-W-183 


GR-W-184 


CR-W-185 


685,90 
(Hong  Kong, 

Hexico, 

Singapore, 

Taiwan) 


686.30 
(Taimn) 

686.60 
(Hexico) 

687.30 
(Malaysia) 


688. 06 
(Mexico) 


Electrical    switches,   relays,   fuses,  lightning 
arresters,  plugs,  receptacles,   lanp  sockets, 
terminals,   terminal    strips,   jtnction  boxes  and 
other  electrical   apparatus   for  ■akiog  or  breaking 
electrical  circuits,   for  the  protection  of 
electrical   circuits,  or   for  making   connections  to 
or    in  electrical   circuits;  switchboards  (except 
telephone   switchboards)    and   control   panels;  all   the 
foregoing  and   parts  thereof 


Electric    filament  lamps  and   electric  discharge 
lanps,   including  ultra-violet  and   infra-red   lasps 
and   photo-flash  lamps;  electric    luminescent   lamps; 
and   arc    lavps: 

Filament  lamps: 

Christmas-tree  lasps 

Sealed-beam  lamps 

Electric    luminescent  Imsps 


Insulated    (including  enamelled   or  anodised) 
electrical   conductors,  whether  or  not   fitted  with 
connectors  (including   ignition  wiring  sets, 
Christmas-tree  lighting  sets  with  or  without  their 
bulbs,  and   other  wiring   sets): 

[Articles  provided   for   in  688.04  and  688.05] 

Without    fittings: 
Other 


Government  of  Hong  Kong, 
Government  of  Mexico, 
Goveromemt  of  Singapore, 
Xaiwma  Board  of  Foreign 
Trade 


Taiwan  Board  of  Foreign 
Trade 

Government  of  Mexico 


Government  of  Malaysia 


Goveroaent  of  Mexico 


U  Tariff  Schedules  of  the  Dnited   States  Annotated   (19U.S.C.    1202). 

2^/  The   country  or   countries  named   are   those  beneficiary  developing   coioitries   «p^cified    in  the  request. 
However,  the  Trade  Policy  Staff  Committee  (TP5C),  reserves  the  right   to  consider,   in  respect  of  each 
.case,  the  waiver  of  competitive-need   limits   for  any  or  all  beneficiary  countries. 


31974 
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'OL 

Requests   for  Co«patitiv*-II««d  Haiver  Accepted    for  Review 

1 

(coa.) 

> 

50 

CM* 

■o. 

TSU8  or      1 

TSraA  x/ir                                        ikrtlele 

Itea  lo."  * 

j                Petitlomr 

t 

Insulated   (including  enanelled   or  anodised) 

electrical   conductors,  etc.   (con.): 

ifith   fittings: 

GR-«-186 

688.10                                   Christmas- tree  lighting  sets,  «ri.th 
(Taiwan)                                or  without   their  bulbs,  and  wiring 

ISS 

sets  similar   thereto 

[Ignition  wiring  sets  and  %nring  aets 
designed    for  use   in  motor  vehicles  and 
craft   provided   for   in  part  6  of  schedule  6] 
Other: 

Taiwan  Board  of  Foreign 
Trade 

^9 

O^ 

at-«-l(l7 

688.17                                              With  modular  telephone  connectors 
(Mexico) 

Government  of  Mexico 

A     /"^ 

GR-W-188 

688.18                                            Other 
(Hexico) 

Electrical   articles  and   electrical   parts  of 
articles,  not  specially  provided    for: 

[Articles  provided    for    in   items   688.34  and 
688.36] 

do. 

AG 
7 

ai-«-189 

Other : 
688.41                                    Articles  designed   for  connection  to 
(Taiwan)                                  telegraphic  or   telephonic    apparatus  or 

instriasents  or   to   telegraphic  or 

telephonic   networks 

Taiwan  Board   of  Foreign 
Ttade 

at-«-190 

688. 42                                    Other 
(Hong  Kong, 

Singapore, 

Taiwan, 

Thailand) 

Government  of  Hong  Kong, 
Government  of  Singapore, 
Taiwan  Board   of  Foreign 

Trade, 
Seagate  Technology, 

Scotts   Valley,   CA 

985 

Chassis,  bodies   (including  zibt) ,  and   parts  of 

the   foregoing  motor  vehicles: 

[Bodies  (including  cabs)    and   chassis] 

Other.: 

[Articles  provided    for   in   item  692.24] 

Other : 

GK-W-191 

692.29                                              Automobile  truck  tractors,   if 

ai-W-192 

(Mexico)                                             imported   without   their   trailers 
692.32                                              Other 

Government  of  Hexico 
do. 

(Mexico) 

CR-«-193 

692.60               Vehicles  (including   trailers),  not  self-propelled, 
(Taiwan)            not   specially  provided    for,  and   parts   thereof 

Taiwan  Board   of  Foreign 
Trade 

\J  Tariff  Schedules  of  the  United   States  Annotated   (19  U.S.C.    1202). 

2J  Ihe  country  or   countries  naned   are   those  beneficiary  developing   countries 

specified    in  the  request. 

However, 

the  Trade   Policy  Staff  Committee   (TPSC),   reserves  the   right   to  consi 

der,    in  respect  of  each 

case,  thi 

•  waiver  of  competitive-need   limits   for  any  or  all  beneficiary  countries. 
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Requests   for  Conpeticive-Meed  Waiver  Accepted    for  Review  (cob.) 


Case 
Ho. 


TSU8  or  ' 
TSUSA  1/2/' 
Item  Ho.  ^ 


Article 


Petitioner 


GR-W-1% 

GR-W-195 
GR-W-196 

CR-V-I97 
GR-W-198 


GR-W-199 


702. 32 
(Mexico) 


702.35 
(Mexico) 

702. A5 
(Mexico) 


705.82 
(Malaysia) 
705.  83 
(Malaysia) 


708. 45 
(Republic 
of  Korea) 


Head«#ear,  of  vegetable  fibers,  of  unspun   fibrous 
vegetable  naterials,  of  real  horsehair,  of  paper 
yarn,  or  of  any  conbinatioa  thereof: 
[Of  cotton,   flax,  or  both] 
Other : 

Headwear  other   than  caps: 

Sewed,  whether  or  not  blocked  or 
triasMd : 

Of  materials  other  than  straw 

Not   se%ied,  not  blocked,  and  not 

tr  iaimed  : 

Of  palm   leaf  or  of  pandan, 

and  valued   not  over  $3  per  dozen 

Not  sewed,  but  blocked   or   trimmed: 
Valued   not  over  $3  per  dozen 


Gloves  of  rubber  or  plastics: 
Seamless: 

Surgical   and  medical 

Other 


Eyeglasses,  lorgnettes,  goggles,  and   similar 
articles,  all   the   foregoing  whether  used    for 
corrective,  protective,  or  other  purposes; 
frames  and  mountings   for  any  of  the   foregoing, 
and   parts  of  such  frames  and  mountings: 
[Lorgnettes] 

Other  (except   frames  and  mountings,  and 
parts  thereof): 

Valued  over  $2.50  per  dos. 


Government  of  Mexico 

do. 
do. 


Government  of  Malaysia 
do. 


Government  of  Korea, 

Korea  Optical   and   Sunglasses 

Association* 

Seoul ,  Korea 


2./  Tariff  Schedules  of  the  United   States  Annotated   (19  U.S.C.    1202). 

2/  The  country  or  countries  named   are   those  beneficiary  developing  countries  specified   in  the  requtst. 
tt>wever,  the  Trade  Policy  Staff  Comittee   (TPSC),  reserves  the  right  to  consider,   in  respect  of  each 
case,  the  waiver  of  competitive-need   limits   for  any  or  all  beneficiary  countries. 
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Requesta  for  Co«peCitiv«-Ne«d  U«iver  Acceoted    for  Review  (coo.) 


Case 
■o. 


TSUS  or 
TSUSA  1/2/* 
itea  Ho. 


Article 


Petitioner 


GR-W-200 


709.27 
(Singapore) 


GR-«-20i 


711.38 
(Mexico) 


Medical,  dental,  aurgical   and  veterinary  instru- 
■enta  and   apparatua   (including  electro-aedical 
apparatua   and   ophthalmic    instriaientt) ,  and   parts 
thereof: 

(Optical    inatruaents  and   appliancea,  and 
parts   thereof:] 
Other: 

[Articles  provided    for    in    iteas   709.06 
thru   709.23] 
Other: 

[Dental    instriaaents,  and   parts   thereof] 
Other 


Hydrometers  and    similar   floating    instruments; 
thermometers,  pyrometers,  barometers,  hygrometers, 
and   psychrometers,  whether  or  not  recording 
instrtaents;  any  combination  of  the   foregoing 
instrtflsents :  and  art  idea  in  which  one  or  more 
of  such   instruments  are   incorporate   as   significant 
integral    parts  and  which  are  ordinarily  used    in 
the  home  or  office  where  they  are  usually  hung 
on   the  wall,  or   placed   on  mantels,   shelves,  or 
furniture: 

Thermometers,  pyrometers,  barometers, 
hygrometers,  and    psychrometers,   whether  or 
not   recording   instriaaents: 

Hon-recording   instrimienta: 
Thermometers : 

[Liquid-filled    thenaometers 
with  the  graduations  on   the 
tube  or  on  a  scale  enclosed 
within  an  outer  shell] 
Other 


Baxter  Travenol   Laboratories, 

Inc., 

Deerfield,    IL, 
Government  of  Singapore 


Gbvisrnment  of  Mexico 


GR-W-202 


713.15 
(Mexico) 


Gas  and    liquid    supply  or   production  meters ^ 
watt-hour  meters,  ampere-hour  meters,  and   other 
electricity  supply  or   production  meters  designed 
to  register  the  total   aiowt  of  electricity  or 
electrical   energy  produced   or  consimied;   standard 
meters    for  checking   and   calibrating   any  of  the 
foregoing  meters;  all   the    foregoing   and   parts 
therefor: 
Parts 


do. 


y  tariff  Schedules  of  the  United   States  Annotated   (19  U.S.C.    1202). 
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Requests   for  Competitive-Need  Waiver  Accepted   for  Review  (coo.) 


Case 
Ho. 


QR-W-203 


GR-W-204 


GR-W-205 


G8-W-206 


TSUS  or 
TaUSA  1/ 2/| 
Item  No. 


Article 


Petitioner 


713.17 
(Re  pub  1  ic 
of  Korea) 


Stroboscopes  of  all   kinds,   and   parts   thereof: 
Stroboscopes 


724.45  Magnetic    recording  media  not  having  any  material 

(Hong  Kong)     recorded   thereon 

Stringed  musical    instrtanents: 

[Pianos   (including   player  pianos,  %*hether  or 
not  with  keyboards);  harpsichords,  clav- 
ichords, and   other  keyboard   stringed 
instruments;   violins,  violas,  violoncellos, 
and  dok^le  basses] 
Other   stringed    instrianents : 
Guitars: 
725.05  Valued   not  over  $100 

(Republic 
of  Korea, 
Taiwan) 


72  5.08 
(Republic 
of  Korea) 


Other 


Bentron  Products, 
San  Jose.   CA 


Government  of  Hong  Koqg 


Government  of  Korea, 

Ihe  Guitar  and  Accessories 

Music  Marketing  Associatioa, 

New  York,   HY, 
Korea  Itisical   Instruaent 

Industry  Associatioa, 

Seoul,  Korea, 
The  Misic   Distributors 

Associatioa, 

New  York,   NY 
The  Natiooai  Couocil  of 

Misic    importers  and 

Exporters, 

New  York,   NY 
Goveriaeot  of  Korea, 
Korea  Misical   Instrtaeot 

Industry  Assoc iatioo* 

Seoul ,  Korea 


ai-W-207 


GR-W-208 


725.46 
(Republic 

of  Korea) 

or 
725.46pt. 
(Republic 

of  Korea) 


Electronic  musical    instrianents: 

Fretted   stringed    instriments 


or 
Electric   guitars 


Government  of  Korea, 
Korea  Musical    Instrtaeat 

Industry  Associatioa, 

Seoul ,  Korea 
The  National  Comcii  of 

Music   Importers  and 

Exporters, 

New  York.   NY 


\J  Tariff   Schedules  of  the  United    States  Annotated   (19U.S.C.    1202). 

2/  The  country  or  countries  named   are   those  beneficiary  developing  countries  specified    in  the  request. 
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tiller  /  VoL  Sa  Na.  152  7  Wednesday.  A^ust  7.  VB6i  /  Yimtkse* 


B*^aests   for  GMvpeC  it  fare-Need  WaivMr  Accepted    £or   Review  (.coa.i 


Case 
lo. 


CR-W-2I0 


TSUS  or       • 

taotA  1/2/ 

iten  Ho. 


Artleltt 


CR-«-209        726.05 

(Rep4*lic 
of  Kerea) 


726.25 
(TeiMM) 


Cases   for  Busical    i*etriaie«ts 


Mutes   for  ■uaical    iastruBcnts:  pedals,  daiftpers, 
and  spurs   for  druas;  pedals  and   holders   for 
cymbals;   lyres  and  other  ausic   holders   for 
attachaent   to  ausical    instriatenta;  e«d  (»llap«ibLc 
stands   for  hDldiag  ■asLc  or  for  holding  Misled 
instruaents 


CR-V-211        726.75  Movenents  and   other  parts  of  nusic   bo«es 
(Malaysia) 

GR-W-212        727.06  Pm-eiture  designed    for  ■oCor-vehic la  use,  an* 

(Ifexice)  parts   thereof 


ai-W-213        727.11 

(Riilipipiiies) 
GR-W-2U        727.13 

(Fhilipiptiies) 

CR-W-215       727.15 

(Singapore, 
Taiaaa) 


ai-«-216        727.23 

(Singapore, 
Thailand) 


GR-W-217        727.29 

(Stogapere, 
Tai^ien) 


ai-W-218        727.35 

(Singapore) 

CR-M-219       727.40 

(Singapore, 
Taiwan) 


niture,  and   parts   thereof,  not   specially 
priivided    for: 

Of  unspun   fibrous  vegetable  materials: 
Of  rattan 

Of  buri 

Of  wood: 

Bent-wood   furniture,  and   parts   thereof 


Other: 


Chairs: 

Folding: 

Director's  chairs 


Other: 

[Of  teak] 
Other 


Furniture  other  than  chairs 


Rarts  of   furniture 


Petitioner 


Goveranent  of  Korea, 
forea  Musical    Inacrumeat 

Industry  Aaaociation, 

Seoul ,  Xorea 


Taiwan  Board   of  Foreign 
Trade 

Government  of  Malaysia 


Govertnent  oi  Mexico 


Government  of  the  Riilippines 
do. 


Ubiversal   Furniture   Industries, 
Inc., 
Miittier,   CA 


Government  of  Thailand,  , 
Ifaiversal   Furniture   Industries, 

lac, 

Wbittier,   CA 


Taiwan'Board  oi  Foreign 

Trade, 
Universal   rurmU.itr»  Industries, 

Inc. , 

Hhittier,   CA, 
Universal   Fkirniture   Industries, 

Inc. , 

Whittier,   CA 

do. 


y  Tariff  Schedules  of  the  Obited   States  Annotated   (19  U.8.C.    1202). 
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Requests  for  Coapeticive-ileed  Waiver  ikccpCed  for  Review  (coo.) 


CMe 

lo. 


TSUS  or      * 
Ilea  Vo.     ^ 


Article 


Petitioner 


GH-V^IO 


72  7.70 
(Tai%«n) 


Furniture,  and   parts  thereof,  etc.   (con.): 

(Articles  provided   for   in   items   727.45  thru 
727.  65J 
Other 


XaifMa  Board  of  Forcigi 
Trade 


GR-W-221 


731.70 

(Republic 
of  Korea, 
Taiwan) 


Equipnent  designed    for  sport   fishing,  fishing 
tackle,  and  parts  of  such  equipaent  and  tackle, 
all   the   foregoing  not  specially  provided   for: 

[Artificial  baits  and   flies] 

Other 


K-Mart  Corporation. 
Troy,  to. 


a<-«-222 


at-W-223 


732.60 
(Taiwan) 

734.  20 
(Hong  Kong) 


Baby  carriages,  baby  strollers,  and   parts   thereof: 
Of  netal 


Game  Bachines,   including  coin  or  disc  operated 
game  machines  and    including  ganes  having  mechanical 
controls   for  manipulating  the  acti6n,  and   parts 
thereof 


TaiHBo  Board  of  Forcigi 
Trade 


Tyco  lodustriea, 
(feorestowB,  U 


CR-W-224 


€It-«-225 


GR-W-226 


734.  54 

(Republic 
of  Korea, 
Taiwan) 


734.  56 
(Republic 
of  Korea) 


734.77 
(Republic 
of  Korea) 


Baseball   equipment,  and   parts   thereof: 

Baseball   and  softball  gloves  and  mitts 


Other 


Golf  equipment,  and  parts  thereof: 
[Balls  and   parts  thereof] 
Other 


Covemmeat  of  lorea, 
Korea  Leather  and  Fbr 

Exporters, 
Korea  Sporting  C6oda 

Industry  Cooperative, 
Spalding  Sports  Worldwide* 

Qiicopee,  HA 
Goverosent  of  Korea* 
Korea  Sporting  Gooda 

Industry  Cooperative 


Government  of  Korea* 
Korea  leather  aod  A»r 

Exporters  Associatioo* 
Korea  Sporting  Gooda 

Industry  Cooperative 


CR-W-227 


734.85 
(Indonesia) 


Lawn-tennis  equipment,  and   parts   thereof: 
Balls 


Spaldii^  Sporta  Worldwide* 
Chicopee,  MA 


1/  Tariff  Schedules  of  the  United   States  Annotated   (19  U.S.C.    1202). 

T/  Ihe  country  or  countries  named   are   those  beneficiary  developing  countries  specified    in  the  request. 
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ftderrf  Rosister  f  V«).  56.  No.  KZ  f  Vfe^netiay,  AngasX  7.  MM  f  N«»ce« 


leqiaeBtB  for  CoapttitWeHleed  Wtiver  Accepted   for  tevtev  (eea.l 


OMe 
■o. 


Ilea  Ho. 


a-W-228 


at -11-229 


735.06 
(Republic 
of  Korea) 

TW.ff 

(Republic 
of  Korea) 


Artlel* 


at-«-2»t       71S.«> 


OtHKlM 


a-H-232 


f^i— III 


nvrt 

735.20 
(Rep<i>lic 
of  Korea) 


Skis  and    ski    e^paent,  wn— <w^  aletfa,  «iid 
toboggan*,  all   t^    fMvgeiag  a«i  p»rta   Ckerwafz 
(Articles  provided    for   in   iteaa   734.95  tl»« 
735.03] 
Other: 

(Cross-couitry  ski   equi patent  and   parts 
Chere*fl 


Boxing  gloves,  and   other  gloves,  not   provided 
for   in  the   foregoing   provisions  of  subpart   D,  of 
part    5  of  schedule  7  of  the  Tariff  Schedules  of 
the  United   States,  specially  designed    for  use   in 
sports 


Beach  balla,  ptay  Watts,  tvy  Vatta;  mm4  vtAwr 
balls   for  games  or   sports,  not   provided    for    in 
the   foregoing  provisions  of  subpart   D  of  part   5  of 
schedule  7   of  the  Tariff  Schedulea  of  the  United 
States: 

Inflatakl«  Wtl* 


[Noninflatable  hollow  balls  not  over  7.5 
inches  in  diaaeter;  sponge  rubber  balls] 
Other 


Puzzles;  gaae,  sport,  gymnastic,  athletic,  or 
playground   equipment ;  all   Mm  ii»regoi«g,  mmt 
parts   thereof,  not   specialty  ptwrnidmi  f»r 


»tUCloner 


Goveroment  of  Korea, 
Korea  Sporting  Good* 
Industry  Cooperative 


Government  of   Korea, 
Korea  l*al%er  ami   Kir 

bfmcCmra  Association, 
Korea  Sporting  Goods 

In4«afcry  Coofaratiw 


Cover— at  of  l»re«, 
Korea  Smarting  Goods 

tm4«acry  Cooperative, 
Tai«B«  a»ard  of  Foreign 

Ttade 


Taiva«  l»«rd 
Tcato 


o€  Aacmiga 


Government  of  Korea, 
Korea  >p»cting  GaoA« 

Cooperative 


•f  Tirriff  fclwiiilea  mt  the  Uaited   States  Annotated   (19  U. B.C.    1202). 
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31M1 


Requests   for  Competitive-Seerf  Waiver  Accepted    for  Keriew  (coa.) 


Caae 
Ho. 


GR-W-233 


GR-W-234 


GR-W-235 


ai-W-23i 


TSUS  or  ' 
TaUSA  1/2/; 
item  Ho. 


Article 


Petitioner 


737.07 
(Hong  Kong) 


737.15 

(Mscaa) 

or 


737.1560 

(Nscau; 
Rept^lic 
of  Korea, 
TiaiiMn> 


737.21 
(Hong  Kong) 


Model    trains,  model    airplanes,  model   boats,  amt 
other  model   articles,   all    the   foregoing  <*ether 
or  not   toys;  and   construction  kits  or   sets   for 
■aking  or  assembling   such  model   articles: 

[Models  of   inventions  and   of  other    improve- 
ments   in   the   arts,  to  be  used   exclusively 
as  models] 

Other  models,  and   construction  kits  or   sets: 
Rail    locomotives  and    rail  vehicles;  rail- 
road  and    railway  rolling   stock;  track, 
including   switching   track;  rail 
depots,   round  houses,  signal    to%er8, 
trater   towers,   and   other   trackside 
structures;  trolley  buses  and   trolley- 
bus  systems;   cable-car  systems; 
highway  vehicles;  ships  and  harbor 
structures;  and   airplanes  and   space- 
craft; all   the   foregoing  made   to   scale 
of  the  actual   article  at   the  ratio  of 
1  Co  83  or  smaller 


[Construction  kits  or   sets  with  con- 
struction units   prefabricated   to 
precise   scale  of  the  actual   article] 
Other 

or 

[Articles  described    in   item  737.07, 
made  to   a  scale  of  the  actual 
article  at   a  ratio   larger   than   1 
to  85] 

Other 


Dolls,   and    parts  of  dolls   including  doll  clothing: 
Doll   clothing    imported   separately 


Bachmana,   ladus tries.   Inc., 

Ihiladelpbia.   PA. 
lyco  lodustries.   Inc., 

MoorestowQ,   NJ 


Government  of  Macas 


Shape r  Manufacturing  Co., 
Minneapolis,  MM 


M&   S  Shillaan,   Inc., 

Brooklyn,   NT, 
Totsy  Manufacturing,   Inc., 

lk>lyoke,  MA 


\J  Tariff  Schedules  of  the  United   States  Annotated    il9  0.S.C,    1202). 

1/  The  comtry  or  countries  named   atk   those  beneficiary  developing   cotatries  specified   in  the  request. 
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Requests   for  C(Mipeticive-N«ed  Waiver  Accepted   for  Review  (con.) 


Case 
Ho. 


TSUS  or  * 
TSUSA  1/2/ 
Itea  Ho.      ' 


Article 


ai-«-237 


at-W-238 


at -11-239 


737.23 

(Hong  Kong, 
Republic 
of  Korea, 
Taiwan) 


Dolls,  and   parts  of  dolls,  etc.    (con.): 
Other: 

Dolls  (with  or  without  clothing): 
Stuffed 


737.28 

(Republic 
of  Korea, 
Taiwan) 


737.  30 

(Hong  Kong, 
Rep«A>lic 
of  Korea, 
Taiwan) 


Toy  figures  of  animate  objects  (except  dolls): 
Not   having  a  spring  aechaniaai: 
Stuffed: 

Valued   not  over   10  cents  per 
inch  of  height 


Valued   over   10  cents  per  inch 
of  height 


Petitioner 


Government  of  Hong  Kong, 
Hallmark  Cards,    Inc., 

Kansas  City,   MO, 
K-Mart  Corporation, 

Troy,   MI, 
Kenner   Products,    Inc., 

Cincinnati,   OH, 
Mattel,    Inc., 

Hawthorne,   CA, 
Russ   Berrie  &   Co.,    Inc., 

Oakland,   NJ 


Government  of  Korea, 
Korea  Toy   Industry 

Cooperative, 
Mattel,    Inc., 

Hawthorne,   CA, 
Taiwan  Board   of  Foreign 

Trade 

Commonwealth  Toy  and 

Novelty  Co. ,    Inc., 

New  York,    NY, 
Government  of  Korea, 
Hallmark  Cards,    Inc., 

Kansas  City,   MO, 
K-Mart  Corporation, 

Troy,  MI, 
Kenner  Products,    Inc., 

Cincinnati,   Ori, 
Korea  Toy  Industry 

Cooperative, 
Mattel,    Inc., 

Hawthorne,   CA, 
Russ   Berrie  &   Co.,    Inc., 

Oakland,   NJ, 
Taitan  Board   of  Foreign 

Trade 


y  Tariff  Schedules  of  the  Ifeited   States  Annotated   (19  U.S.C.    1202). 
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Bequeata   for  Conpetitivc-Heed  Saiver  Accepted   for  Review  (coa.) 


Case 
Ho. 


TSW  or 
TSUSA  1/2/ 
ItOB  Ho. 


Article 


GR-W-240        737.35 

(Re pub lie 
of  Korea) 
CR-W-241        73  7.40 

(Hong  Kong, 
Repal^llc 
e  f  Korea , 
TatHsn) 


Toy  figures  of  aninate  objects   (except  dolls)    (coo.): 
Not  having   a  spring  aechantsa  (eon.): 
Not  stuffed: 

Wholly  or  almost  vholly  of  aetal 

Other 


GR-W-242        737.4J 

(Republic 
of  Korea) 


Having   a  spring  Bechaniam: 

Wholly  or  almost  wholly  of  metal 


Toy  figures  of  inantm^tc  ehjecta,  net  having  a 
spring  mechanism: 
ai-W-243        737.47  Stuffed   or   filled 

^(Hep«iblic 
»f  Ki>rea) 


a-W-244        737.49 

Ofeng  Kong, 
Taiwan) 


Other 


ai-W-245       737.51  Skins   for   toy  figures  of  animate  or   inanimate  objects 

(Republic 
of  Korea) 


Ql-W-246       737.60  Toy  musical    instriaaent* 

(Neng  Kong) 


GR-W-247        737.80 
(Macau) 


Toy»,  ani  perts  »f  toya,  not  specially  prorided   for: 
Toys  having  a  spring  mechanism 


PeUtloMT 


Goveromeat  of  fcrea, 
Korea  Toy  Industry 

Co«perative 
Easter  Btoltmited.   lac. 

GlM  Core.   HT. 
Govemmemc  of  Boi^  Ko^, 
Hallmark  Cards.    Inc.. 

Kansas  City,  MO. 
K-Mart  Corporation, 

fcoy.  Ml. 
Kenncr  ft^oducta.   Inc.. 

Cincumati.  OH. 
Mattel.    Inc., 

Hawthorne.   CA. 
^ss  Berrie  A  Co..   Inc., 

Oakland.   HJ 

Government  of  Korea, 
Korea  Toy  bduatry 

Cooperative, 
Mattel,   Inc., 

Hawchorne,   CA 


Government  of  Korea* 
Korea  toj  bduatry 

Cooperative, 
Mattel,   Inc., 

Hawthorne,   CA 
Government  of  Hong  Koi^. 
Kenner  Products,   Inc., 

Cincinnati,  OH, 
Mattel.    Inc.. 

HawCbome.  CA 

Government  of  Korea, 
Korea  T6y  Industry 

Cooperative. 
Mattel.   Inc.. 

Hawthorne.   CA 

Gbreromeat  of  tkn^  "^^ 


Government  of  Macam 


y  Tariff  Schedules  of  the  United   States  Annotated   (19  D.S.C.    1202). 

2/  The  country  or  countries  named   are  those  beneficiary  developing  countries  specified   in  the  request. 
However,  the  Trade  Pblicy  Staff  Committee  (TPSC).  reserves  the  right  to  consider,   in  respect  of  each 
case,  the  waiver  of  competitive-need   limits  for  any  or  all  beneficiary  coimtries. 


31984 


Federal  Register  /  Vol.  50.  No.  152  /  Wednesday.  August  7, 1985  /  Notices 


Requests   for  Conpecitive-Need   Mivcr  Accepted    for   Review  (con.) 


CMe 

■o. 


GR-W-248 


3R-W-249 


TSUS  or  * 
TSUSA  \J  if 
Itea  >o.      ^ 


Article 


737.95 
(Hook  Kong, 

Re  pub  1  ic 

of  Korea, 

Macau, 

Mexico, 

Taitnn) 


Toys,  and   parts  of  toys,  etc. 
Other: 

[Kites] 
Other 


(coo.): 


or 


737.9555 
(Hong  Kong, 
Taiwan) 


or 
[Toys  having   a   friction  or  weight 
operated  aotor ;  toys  having  an 
electric  motor] 
Other   (except    parts): 

[Uholly  or   almost  wholly  of 
rubber  or  plastics] 
[Inflatable] 
Other 


Petitioner 


Government  of  Hong  Kong, 
Government  of  Korea, 
Government  of  Macau, 
K-Mart   Corporation, 

Troy,   MI, 
Kenner   Products,    Inc., 

Cincinnati,   OH, 
Korea  Toy  Industry 

Cooperative, 
Mattel,    Inc., 

Hawthorne,   CA, 
Shape r  Manufacturing  Co., 

Minneapolis,   HN, 
Taiwan  Board   of  Foreign 

Trade. 
Tonka  Corporation, 

Mi nne tonka,   MM 


0«inara   International,    Ltd., 

South   Hackensack,    NJ, 
Kiddie   Products,    Inc., 

Avon,   MA, 
Sanitoy,    Inc., 

Fitchburg,   MA, 
SCahlwood  Toy  Manufacturing 

Co. ,    Inc  . , 

Maspeth,   NY 


\J  Tariff  Schedules  of  the  ttiited   States  Annotated   (19  U.S.C.    1202). 

"If  Ihe  country  or  countries  nmaed   are   those  beneficiary  developing   countries  specified    in   the   request. 
However,  the  Trade   ^licy  Staff  Committee   (TPSC),   reserves  the   right   to  consider,   in   respect  of  each 
case,  the  waiver  of  competitive-need   limits   for  any  or   all  beneficiary  countries. 
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Requests   for  Competitive-Need  Waiver  Accepted   for  Review  (coo.) 


Case 
No. 


or 


TSU8     _ 

TsusA  -Uir 


Item  No. 


Artielt 


Petitioner 


CR-W-250 


GR-W-251 


CR-W-2  52 
GR-W-253 


740.  05 
(Thailand) 


7A0.  38 

(Hong  Kong, 
Republic 
of  Korea, 
Taiwan) 


745.  52 
(Malaysia) 
745.  56 
(Malaysia) 


Jewelry  and   other  objects  of  personal    adornment, 
and   small    articles  ordinarily  carried    in  the 
pocket,   in  the  handbag,  or  on  the   person   for  mere 
personal    convenience,  all   the   foregoing,  and 
parts   thereof,  of  precious  metal    (including 
rolled    precious  metal),  of  precious  stones,  of 
natural    pearls,  of  precious  metal   (including 
rolled    precious  metal)    set  with  semiprecious 
stones,  cameos,   intaglios,   amber,  or  coral,  or  of 
any  combination  of  the   foregoing: 

Of  silver  (including   rolled   silver)   and 
valued   not  over  $18  per  dozen   pieces  or   parts 

Jewlry  and   other  objects  of  personal   adornnent 
not   provided    for   in  the   foregoing  provisions  of 
part  6  of  schedule  7   of  the  Tariff  Schedules  of  the 
ttiited   States  (except  articles  excluded  by  headnote  : 
of  subpart  A  of  part  6  of  schedule  7  of  the  Tariff 
Schedules  of  the  United   States),  and   parts  thereof: 
Valued   over  20  cents  per  dozen  pieces  or  parts: 
[Watch  bracelets] 
Other 


Safety  pins,  hair  pins,  and   pins  consisting  of  a 
single   shaft   pointed   on  one  end   and   headed   on   the 
other,  all    the   foregoing  without  ornamentation: 
Not   plated   with   precious  metal: 
Dressmakers'    or  common  pins 

Safety  pins 


'^n'enaaeot  of  Ihailani 


Government  of  Hong  Koi^, 
Government  of  Kore«, 
Korea  Federation  of 

Handicrafts  Cooperative, 
Mattel,    Inc., 

Hawthorne.   CA, 
ftiss   Berrie  4  Co.,   Inc., 

Oakland,   NJ, 
Taiwan  Board  of  Foreign 

Tt^ade, 
Times  Corporation, 

Waterbury,   €■ 


Government  of  Malaria 


\J  Tariff  Schedules  of  the   United    States  Annotated    (19  U.S.C.    1202). 

y  The  country  or   countries  named   are   those  beneficiary  developing  countries  specified   in  the  request. 
However,  the  Trade  Policy  Staff  Committee  (TPSC),  reserves  the  right   to  consider,  in  respect  of  each 
case,  the  waiver  of  competitive-need   limits   for  any  or   all  beneficiary  countries. 
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Request*   for  CoapBtiCive-Need   Waiver  ik:c«fe0d    for  Review  (coo.) 


Cue 
Ho. 


CR-W-254 


ai-W-255 


a-W-256 


GR-W-257 


a-W-258 


at-«-259 


TSUS  or  ' 
T3USA  1/2/ 
Itea  Ho. 


748.  20 
(Taiwan) 


748.21 
(Taiwan) 


750.  05 
(Hong  Kong) 


750.15 
(Hong  Kong) 


750.  20 
(Hong  Kong, 
Taiwan) 


750.22 
(T«i«tan) 


Artiel* 


Artificial    flowrs,  trees,   foliage,   fruits, 
vegetables,  grasses,  or  grains,   parts  of  the 
foregoing,  and   articles  made  of  the   foregoing 
(except   articles  provided    for   in   iten  748.15  or 
748.55  of  siApart  B  of  part  7   of  schedule  7  of 
the  Tariff  Schedules  of  the  Uhited   State*): 
Wholly  or   almost   iiholly  of  plastics 


Other 


Coabs: 

Valued  not  over  $4.50  per  gross 

Valued    ewer  $4.  50  per  gross: 

(Miolly  or   almost  idtolly  of  r^ber] 
Other 


Barrettes,  hair-slides,  tiaras,  aitd  other  hair 
ornanents   (except  combs): 

Of  rubber  or  plastics,  not  set  »ath   imitation 

pearls  or   imitation  genstones 


Other 


Other  brooms  and  brushes; 
a-W-260       750.40  Toothbrushes 

(Hong  Kong) 


at-H-261 


750. 45 
(Hong  Kong) 


G8-W-262        750.  75 
(Taiwan) 


Toilet  brushes,  except   tooth  brushes: 
Valued   not  over  40c  each 


Combination  toilet  articles  which  contain  combs, 
brushes,  or   combs   and   brushes,  as  integral 
parts 


Petitioner 


Mattel,    Inc., 

Hawthorne,   Ca, 
Taiwan  Board  of  Foreign 

Trade 
TaiiMn  Baord   of  Foreign 

Trade 


IXicair  Bioessence,   Inc., 
North  Bergen,    NJ 


do. 


IXicair   Bioessence,   Inc., 
North   Bergen,    NJ, 

Taiwan  Board   of  Foreign 
Trade 

Ikicair  Bioessence,    Inc., 
North  Bergen,   NJ 


IXicair   Bioessence,    Inc., 
North  Bergen,    NJ 

Government  of  Hong  Kong, 

H-G   Industries, 
Long   Beach,    NJ, 

Janex   Corporation, 
Ocean   Fbrt,    NJ 

IXicair  Bioessence,   Inc., 
North  Bergen,   NJ 


do. 


1/  Tariff  Schedules  of  the  United   States  Annotated   (19  U.S.C.    1202). 

case,  the  waiver  of  competitive-need   limits   for  any  or   all  beneficiary  countries. 
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319t7 


Requests   for  Compe*itive-Heed  Waiver  Accepted   for  Review  (coo.) 


TSUS  or  • 
TSUaA  1/2/ 
Item  Ho. 


Article 


751.05 
(Taiwan) 


GR-W-26A 


756.04 
(Philippines) 


Uobrellas 


Cigar   and   cigarette  lighters  (including  articles 
in  **»ich  lighters  are   incorporated   as  significant 
integral    parts),  and   parts  thereof: 

IV>cket  lighters,  combination  pocket  and 
table  lighters,  and   articles   in  i4tich 
lighters  are   incorporated   as   integral   parts 
and   Which  are  ordinarily  carried    in  pockets 
or  handbags: 

[Of   precious  metal    (except   silver),  of 
precious  or  semiprecious  stones,  or  of 
such  metal    and   such  stones] 
.   Other: 

Valued   not  over  $5  per  dozen  pieces 


Petitioner 


GR-W-265 


770.  40 
(Mexico) 


Expanded,   foamed,  or   sponge  rubber  or  plastics, 
and   articles  not   specially  provided    for  Uiolly  or 
almost  wholly  of  such  rubber  or  plastics: 
Flexible: 

Of   polyurethane 


Taiwan  Board  of  Poreisi 
Trade 


Govcroment  of  the  Ihilippimcs 


Coioabio  Bel.   S.A.  4e  C.V.. 

Hex  ico , 
Government  of  Mexico 


GR-U-266 
GR-W-267 


771.43 
(Taiwan) 

771.45 
(Taiwan) 


Film,  strips,  sheets,  plates,  slabs,  blocks, 
filaments,  rods,   seamless  tubing,  and   other 
profile  shapes,  all   the   foregoing  Oiolly  or 
almost  Wholly  of  rubber  or  plastics: 

Jbt  of  cellulosic   plastics  materials: 
Film,  strips,  and   sheets,  all   the 
foregoing  «hich  are   flexible: 

(Hade  in   imitation  of  patent 
leather] 
Other: 

(Of  materials  other  than 
polyester,  polyvinyl  chloride, 
polyethylene,  or   polypropylene, 
over  0.006  inch  in  thickness, 
and   not   in  rolls) 
Other 

Other: 

Of  acrylic   resin 


Taiwan  Board  of  fovi^m 
Trade 

do.  * 


1/  Tariff   Schedules  of  the  United    States  Annotated   (19  U. B.C.    1202). 

2/  The  country  or  countries  named   are   those  beneficiary  developing  coiatries  specified   la  tbe  request. 
fcwever,  the  Trade  Pblicy  Staff  Committee   (TPSC),  reserves  the  right  to  consider,   in  respect  of  •meh 
case,  the  waiver  of  competitive-need   limits   for  any  or   all  beneficiary  countries. 
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Requects   for  C— petit  we -Maed  «teiv«r  Aec«p&«d    for   Rawiew  (c«a.) 


Caae 
Ho. 


TSUS  or 
TSDSA  1/2^ 
Itea  Ho. 


Artiel* 


■Petitioner 


GR-u-268 

at -W -2  69 
GR-W-270 

«-ll-271 


OL-V-Zn 


oi-w-zn 


Gt-H-2  74 


772.06 
(  Mex  ico  ) 


772.09 
(Mexico) 
772.  15 
(Hoog  Kooft, 
TaitMn) 


772.20 
(Hong  Kong) 


772.3195 
(Hong  Kong) 


772.6510 
(Hex  ico) 


Articles  chiefly  used    for   preparing,   serving,  or 
storing    food   or  beverages,  or    food   or  beverage 
ingredients;  and  household  articles  not  specially 
provided    for;  all   the   foregoing  of  r«i>ber  or 
plastics: 

(Salt,   pepper,  ouistard,  and   ketchup  d  ispetisers, 

and    sinilar  dispensers] 

Plates,  cups,   saucers,   soup  bowls,  cereal 

bowls,  sugar  Imwls,  creamers,  gravy  boat«, 

serving  dishes,  and   platters 

Trays 
Other 


Containers,  Of  robber  or  plasties,  «ith  or  wttlrowt 
their  closures,  chiefly  used    for   the   pecking, 
transporting,  or  aarketing  of  Merchandise 


Wearing  apparel    (including   rainwear)   not   specially 
provided    for,  of  rii>ber  or  plastics: 

(Infants'   pants,  lAolly  of  rii>ber  or  plastics] 
Other : 

(Aprooil 
Other: 

CContainiog  30Z  or  more  by  weight  of 
cotton,  wool,  or  aan-vade   fibers, 
or   any  coabination   thereof,  or 
containing  50Z  or  aore  by  weight 
of  textile  materials  with  wool 
coaprising   1 7Z  or  aore  hy  weight! 
Other 


Hose,  pipe,  and  tubiag,  «ll   the  foregoing  not 
specially  provided    Cor,  of  rubber  or  plastics, 
suitable   for  conducting  gases  or   liquids,  with  or 
without    attached    fittings: 
V^igid: 

Of   polyvinyl   chloride 


hout 

X' 


772.85  Caps,   lids,  seals,  stoppers,  and  other  closures, 

(Hong  Kong)      all   the   foregoing  of  rubber  or  plastics 


Vitro  Envases,   Mexico 

do. 

Uicair   Bioessence,    Inc., 

North  Bergen,   NJ, 
Hallaark  Cerds,   Inc., 
:Kansss  City,   MO 


'Ducair  Bioessence,    Inc., 
North  Bergen,   NJ 


do. 


Governaent  of  Mexico 


Ducair  Bioessence,   Inc., 
North  Bergen,   NJ 


1/  Tariff  Schedules  of  the  thiited    States  Annotated   (19  O.S.C.    Ttn). 

It  The  country  or  countries  naaed   are  those  beneficiary  developing   cotatries  specified    in  the  request. 
Howver,  the  Ttade  Iblicy  Staff  Coaaittee  (TFSC),  reserves  the  right  to  consider,   in  respect  of  each 
case,  the  wsiver  of  coapetitive-need    liaits   for   sny  or   all  beneficiary  coimtries. 
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Request*  £ar  CeapecUiweHteed  Heiver  *rr>»teJ   Cer  ^vUm  (eea.> 


Case 
Ro. 


CR-W-275 
GR-W-2  76 


GR-W-277 


GK-W-278 


GR-W-279 


a(-W-280 


TSUS  or 
TSUSA  1/2 /» 
lt«m  Bo       ' 


ArtieU 


FMitl' 


J. 


772.95 
(Hong  Kong) 

773.05 
(Taiwan) 


774.  55 
(Hong  Kong , 
Taiwan) 


or 


774.  5595 
(Hong  Kong) 

790.03 
(Taiwan) 

790.70 
(Republic 
of  Korea) 


Nativity  sceoes;  Christaes  oraaaents;  crucifisce; 
■iniatare  altars,  shrines,  and  holy-water  foats; 
religious  figwices  end  statuettes;  other  religiose 
articles;  all   the   foregoing  (not   iocludiag  aay 
article  provided    for   in  part  6A  of  schedule  7  of  cJm 
Xiriff  Schedules  of  the   Ikiited   States)  of  rubber 
or  plastics: 

Christmas  tree  ornaaents 


Toys    for  pets»  of  rubber  or  plastics 


Articles  not  specially  provided   for,  of  rt^bcr  ar 
pasties: 

[Articles  provided   for   in   iteas   774. 20  thru 
774.401 
Other: 

(Artificial    flowers,  trees,   foliage, 
fruits,  vegetables,  grasses,  or  graias, 
all   the  foregoing,  wholly  or  alaoac 
wholly  of  plastics,  other  than  artictas 
classifiable  in   itea  74S.  20;   parts  af 
footwear] 
Other 


or 

(Copper  clad   laainates;  ftex£bla 
plastic   docuaent  hinders  with 
tabs,  rolled  or   flat) 
Other 


Casters 


Haltaarfc  Cards,   lac, 
Kaaaa*  City,  MO 

Taiwan  loard  of  Fore if i 
Trade 


Goweraa^aC  of  Moat  ''oot* 
ftisa  Berria  k  Ot-.,   lac., 

Oaklaad,  U, 
TSaiaaa  Warned  of  Poraiga 


■ttcair  Moaaaeaca,   lac., 
■orCk  ■eccaa.  BJ 


lalwaa 
Tcada 


o<  foraiga 


Wigs,  toupees,  chignons,  aad   siailar  artictes 


fibwtraaaae  o<  l»*ca,. 
Caraaa  Stir  Goods  fcport 

Asoociati 
Seoul, 


IJ  Tariff  Schedules  of  the  United   States  Annotated   (19tJ.S.C.    1202). 

2_/  The  country  or  countries  named   are   those  beneficiary  developing  countries  spe«{fi«d   ia  Che  ra^aeaC. 
However,  the  Tk-ade  Fblicy  Staff  Coamittaa  (TFSC),  reaerves  the  rigikt  Co  coosider,  ta  raafOcC  af 
case,  the  waiver  of  coapetitiva-oeed   limits  for  any  or  all  beneficiary  cowocrtaa. 


'OL 


31980 

Fodenl  Ragistar  /  Vol.  sa  No.  152  /  Wednesday.  August  7. 

1985  /  Notices 

Requeact  for  CoaptCicive-N««d  Uaiv«r  ike«pe«d   for  la\ 

riew  (con.) 

■o. 

:     T808  or      * 

:     t80aAl/2/|                                         Artlel* 

;  it«.»o.-! 

• 
• 

\                Petltlooer 

GX-W-281 

Ueariog  apparel  ooc  apecially  provided   for,  of 
fur  on  the  akin: 

(Of  ailver,  black,  or  platinta  fox;  of  dog, 
goat,  or  kid] 
791.15                         Other 
(Hong  Kong, 
Bepii>lic 

Govemieat  of  Hong  Kong, 
Korea  Leather  and   FVir 
Exporter a  Aaaociatioo 

of  Korea) 


GR-W-282  791.27 
(India) 

€R-«-2S3  791.28 
(India) 


Leather  cut  or  lAiolly  or  partly  manufactured    into 
fonaa  or  ahapea  aui table   for  converaion   into 
footwear: 

[Patent  leather] 

Other : 

Uppera 

Other 


Florahtia  Shoe  Company, 
Chicago,  IL 
do. 


Articlea  not  apecially  provided   for: 
a-«-28A        792.50  Of  ahell 

(Philippioea) 


Goveroaent  of  the   Philippines 


U  tariff  Schedules  of  the  Halted   State*  Annotated   (19  U.S.C.    1202). 

2/  Ihe  country  or  cotntries  named   are   those  beneficiary  developing  countries  specified    in  the  request. 
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DEPARTMENT  OF  TRAMSPORTATION 

Fwlaral  AvtaOon  Administration 

PropoMd  Advtmy  Circalv  2S-XX: 
Smok*  Oettctlon,  P«n*tratk>A,  and 
Evacuation  lasts 

AOENCV:  Federal  Aviation 

AdministratioD  (FAA).  DOT. 
action:  Notice  at  availability  of 
proposed  advisory  circular  (AC)  2S-XX. 
and  request  for  comments. 


:  This  notice  annonnces  the 
availability  of  and  requests  comments 
on  a  proposed  advisory  circtdar  (AC) 
which  provides  an  acceptable  means  to 
verify  the  efiectiveneas  of  the  m^»tK^f 
used  to  detect  and  evacuate  smoke  and 
to  prevent  the  accomnlation  of 
hazardous  concentrations  of  gases, 
vapors,  or  smoke.  This  notice  is 
necetsarjr  to  give  all  interested  persons 
an  opportunity  to  present  their  views  on 
the  proposed  AC 

DATES:  CoRRnents  mtrst  be  received  on 
or  before  November  7. 1985. 
ADDRESS:  Send  all  comments  on  the 
proposed  AC  to:  Federal  Aviation 
AdministratioD,  Attention:  Transport 
Standards  Staff.  ANM-lia  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  C-68966.  Seattle.  Washington 
98168.  Comments  may  be  inspected  at 
the  above  address  between  7:30  a.m. 
and  4:00  p.m.  weekdays,  except  Federal 
holidays. 

FOR  FURTHER  INFORNMTION  COMTACn 
)an  Thor,  Transport  Standards  Staff,  at 
the  address  above,  telephone  (208)  431- 
2127. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

A  copy  of  the  draft  AC  may  be 
obtained  by  contacting  the  person 
named  above  under  "FOR  FURTHER 
INFORMATION  CONTACT."  Interested 
persons  are  invited  to  comment  on  the 
proposed  AC  by  submitting  such  written 
data,  views,  or  arguments  as  they  may 
desire.  Commenters  should  identify  AC 
25-XX  and  submit  comments,  in 
duplicate,  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered  by  the  Transport 
Standards  Sta^  before  issuing  the  Anal 
AC 

Background 

The  proposed  AC  establishes 
guidance  for  uniform  test  procedures 
associated  with  smoke  generation  and 
airplane  smoke  detection,  penetration 
and  evacuation  performance.  These 
tests  would  verify  that  the  methods  used 
to  prevent  the  accumulation  of 


hazardons  concentrations  of  gases. 
vapors,  or  smoke,  or  methods  used  to 
detect  or  evacuate  snu>ke,  nrrnrnpiish 
their  intended  function.  In  lieu  of  the  test 
methods  specified  in  this  AC  the 
applicant  may  elect  to  follow  an 
alternate  test  method  provided  the 
alternate  method  is  also  found  by  the 
PAA  to  be  an  acceptable  means  of 
complying  %vith  the  applicable  portions 
of  §S  25.831.  25.855.  25.857.  25.1301  and 
25.1359. 

Issued  n  Seattte,  Wasiilnslon.  oo  Ju^  K. 
19S6. 

Leroy  A.  Keith. 

Mtmagar.  Aircraft  Catificatiop  Diwnion. 

ANM-100. 

(FR  Doc  8S-UIB1  PUed  S-S-8S:  a:4S  wiH 
BNXNMCOOe  *»n-f>M 


[Walvsr 
S5-1] 


Petition  for  ExaoapUon  or 
CompUanca;  TIm  Aiaaka 


ol 
Cofjp. 

In  accordance  with  49  CFR  211.9  and 
211.41.  notice  is  hereby  given  that  the 
Federal  Railroad  Administration  has 
received  a  request  from  the  Alaska 
Railroad  Corporation  (Alaska  Railroad) 
for  an  exemption  from  or  waiver  of 
compliance  with  certain  requirements  of 
FRA's  Radio  Standards  and  Procedures 
(49  CFR  Part  220). 

The  Alaska  Railroad's  petition  for 
exemption  has  been  assigned  Docket 
Number  RSRSP-85-1.  The  Alaska 
Railraod  seeks  exemption  from  49  CFR 
220.27(a)(1)  and  220.27(b)(1),  which 
require  the  indentification  of  each 
wayside,  base,  or  yard  station  and  each 
mobile  station  to  include  the  name  of 
the  railroad,  an  abbreviated  name,  or 
the  initials  of  the  railroad.  Since  the 
Alaska  Railroad  is  the  only  railroad 
operating  in  the  State  of  Alaska  and 
since  it  has  the  exclusive  right  to  use 
railroad  radio  frequencies  in  the  State, 
that  railroad  believes  that  safefy  would 
not  be  compromised  if  it  were  to  no 
longer  announce  the  name  of  the 
railroad  before  each  radio  transmission. 

Interested  parties  are  invited  to 
participate  in  this  proceeding  by 
submitting  written  views,  data,  or 
conunents.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  this  proceeding  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  parties  desire 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before  the 
end  of  the  comment  period  and  specify 
the  basis  for  their  requests. 


All  coMMsaications  concerning  ttes 
proceeding  should  refer  to  Waiver 
Petition  Docket  Nvaiber  RSRSP-«S-1 
and  must  be  sabnatlad  in  tiitiiicnie  la 
the  Docket  Clerk.  Office  of  Orief 
Counsel,  Federal  Railroad 
Adnunistration.  Nasitf  Boitfing.  400 
Seventh  Street.  SW..  WaaMi^tan.  DjC 
20590.  Comnuinicaliaiis  recciyed  befsre 
September  ZS.  1965.  will  be  considered 
by  FRA  before  bial  acttea  is  taken. 
Comnents  received  afler  ttiat  dele  wOi 
be  considered  as  fw  as  practicable.  Al 
written  coanwiiicatioHs  concerning  tfiis 
proceeding  are  available  for 
examination  dnring  regular  bosiness 
hoars  (9  a.m.-5  pal)  in  Room  san. 
Nassif  Bcdlding.  400  Seventh  Street  SW, 
Washaigton.  D.C  SOSOa 

Usaad  In  Washingtog  IXC  on 
U6K. 


Associate  Admuniatrator  for  St^ety. 
(PR  Doc  8S-U7U  FUari  a-ft-aSc  a»tf  aal 


SaMLanranca 
Corporrton 


Pursoant  to  section  10(a)(2)  of  the 
Federal  Advisory  Conuaittee  Act  (Pah. 
L  92-463: 5  U.S.C  App.  Q  aotioe  is 
hereby  given  of  a  meeting  of  the 
Advisory  Board  of  the  Saint  Lawnncs 
Seaway  Development  Corporation,  to  ba 
held  at  9:00  ajl.  Septenber  11. 198Sw  at 
the  Corporation's  tolerations 
Headquarters  Conference  Room.  180 
Andrews  Street.  Massena.  New  York. 
The  agenda  for  this  meeting  will  be  as 
follows:  Opening  Remarks, 
Considers tion.of  K4inutes  of  Past 
Meeting;  Review  of  Programs:  Business; 
Closing  Remarics. 

Attendance  at  meeting  is  opm  to  the 
interested  public  but  limited  to  the  space 
available.  With  the  approval  of  the 
Administrator,  members  of  the  public 
may  present  oral  statements  at  the 
meeting.  Peraons  wishing  further 
information  should  contact  not  later 
than  September  4. 1985.  Joan  C  HaU. 
Advisory  Board  Liaison.  Saint  Lawrence 
Seaway  Development  Corporation.  400 
Seventh  Street  SW.,  WasUngton.  D.C 
20590:  202/426-3574. 

Any  member  of  the  public  may 
present  a  written  statement  to  the 
Advisiory  Board  at  any  time. 

Issued  at  Washington.  D.C  on  August  2. 
198S. 

loanCHali. 
A  dvisory  Board  Liaison. 
[FR  Doc  85-18704  Filed  S-6-85:  84S  aiii| 
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DEPARTMENT  Of  THE  TREASURY 

Senior  Executive  Service; 
Performance  Review  Board; 


action:  Notice  of  change  in  membership 
of  a  senior  executive  service 
performance  review  board  (PRB). 


:  This  notice  announces  the 
revised  membership  of  the  Departmental 
PRB,  pursuant  to  5  U.S.C.  4314(a)(4),  the 
Civil  Service  Reform  Act  of  1978.  The 
purpose  of  the  Board  is  to  review 
proposed  performance  appraisals, 
ratings,  bonuses  and  other  appropriate 
personnel  actions  for  incumbents  of 
non-delegated  SES  positions.  These 
positions  include  SES  bureau  heads, 
deputy  bureau  heads,  bureau  chief 
inspectors.  Associate  Commissioners  of 
the  Internal  Revenue  Service,  and 
certain  other  positions.  The  Board 
makes  recommendations  to  the 
Secretary  or  his  designee  as  Appointing 
Authority.  The  Board  will  perform  PRB 
functions  for  other  top  btu^au  positions 
if  requested.  Three  members  constitute  a 
quorum,  at  least  two  of  whom  must  be 
career  appointees.  In  addition,  the  Board 
will  review  proposed  SES  bonus 
distributions,  SES  incentive  award 
requests,  and  Presidential  Rank 
nominations  from  the  bureaus  if 
requested. 

FON  FURTNER  mR)«MIAT10N  CONTACT 
Philip  E.  Carolan,  Acting  Director  of 
Personnel,  Room  7115,  ICC  Building, 
1201  Constitution  Avenue  NW., 


Washington,  DC  20220;  telephone  566- 

2701. 

tWPUMCNTAIIY  INFOmiATION:  The 

revised  membership  of  the  Departmental 

PRB  is  e-3  follows: 

John  F.W.  Rogers,  Assistant  Secretary  of 

the  Treasury  (Management) 
D.  Edward  Wilson,  Jr.,  Deputy  Assistant 

Secretary  for  Departmental 

Management 
Paul  Cooksey,  Deputy  Assistant 

SeCTetary  for  Administration 
Joseph  E.  Bishop,  Acting  Deputy 

Assistant  Secretary  for  Information 

Systems 
Gerald  Murphy.  Deputy  Fiscal  Assistant 

Secretary 
Roscoe  L  Eggers,  Jr.,  Conunissioner, 

Internal  Revenue  Service 
Robert  J.  Leuver,  Director,  Bureau  of 

Engraving  and  Printing 
Richard  L  Gregg,  Deputy  Commissioner, 

Bureau  of  Public  Debt 
John  A.  Kilcoyne,  Assistant  Fiscal 

Assistant  Secretary  [Banking) 
William  E.  Douglas,  Commissioner, 

Financial  Management  Service 
John  P.  Simpson,  Director  Of^ce  of 

Regulations  and  Rulings,  U.S.  Customs 

Service 
James  I.  Owens,  Deputy  Commissioner, 

Internal  Revenue  Service 
Michael  F.  Hill,  Director.  Office  of 

Revenue  Sharing 
George  N.  Carlson,  Director,  Office  of 

Tax  Analysis 
Alfred  R.  De  Angelus.  Deputy 

Commissioner,  U.S.  Customs  Service 
Katharine  D.  Ortega,  Treasurer  of  the 

United  States 


Larry  E.  Rolufs,  Deputy  to  the  Treasurer 
Edward  Stevenson,  Deputy  Assistant 

Secretary  (Operations) 
Margery  Waxman,  Deputy  General 

Counsel 
S.F.  Timothy  Mullen,  Director,  Office  of 

Administrative  Programs 

This  notice  does  not  meet  the 
Department's  criteria  for  significant 
regulations. 
D.  Edwud  WUson.  Jr., 

Deputy  Assistant  Secretary  (Management)  for 
Departmental  Management 

(FR  Doc.  85-18608  Filed  8-6-85;  8:45  am] 
MJJNQ  COOC  W10-l«-«l 


UNITED  STATES  INFORMATION 
AGENCY 

A  Grants  Program  for  Private  Not-for- 
Profit  OrganlzatlorM  In  Support  of 
Intemational  Educational  and  Cultural 
Activities;  Cancellation  of  Wortcshop. 

Reference  the  U.S.  Information 
Agency's  announcement  of  a  workshop 
on  "Cooperative  National  Community 
Approaches  to  Rural  and  Urban  Drug 
Abuse",  which  appeared  in  the  Federal 
Register  on  June  20, 1985,  page  25648. 

This  is  to  advise  that  the  said 
workshop  has  been  cancelled. 

Dated:  August  2. 1985. 
CharlM  N.  Canestro. 
Federal  Register  Liaison, 
(FR  Doc.  86-18671  Filed  8-«-85;  8:45  am] 
■HjjNOCooc  tasoai-M 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  put>lished 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.   L  94-409)  5  U.S.C.   552t>(e)(3). 


CONTENTS 

ftem 
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National  Science  Board 8 

1 

coMMoomr  futures  traoino 

COMMISSIOM 

TIMI  AND  OATR  10:00  a.m..  August  13. 
1985. 

KACe  2033  K  Street.  NW..  Washington. 
D.C..  5th  Floor  Hearing  Room. 
status:  Open. 

MATTERS  TO  BE  CONSIOEREO:  Proposed 
revisions  to  Non-Agricultural  Options 
Pilot  Program. 

COffTACT  PERSON  R>R  MORE 
information:  Jean  A.  Webb.  254-6314. 
lean  A.  Webb. 

Secretary  of  the  Commission. 

(FR  Doc.  85-18767  Filed  8-5-85: 10:38  am] 

MLLMO  CODE  USI-OI-M 

2 

coMMoomr  futures  traoino 

COMMISSION 

TIME  AND  date:  ll.-QO  a.m..  August  13. 
1985. 

RLACE:  2033  K  Street  NfW..  Washington. 
D.C..  8th  Floor  Conference  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDEREO:  Rule 
Enforcement  Reviews. 
CONTACT  PERSON  FOR  MORE 

information:  Jean  A.  Webb.  254-6314. 
lean  A.  Webb, 

Secretary  of  the  Commission. 

(PR  Doc  8&-1B768  Filed  8-5-85: 10:38  am] 

WLUNO  COOC  MSI-ei-M 


COMMOOrrV  FUTURES  TRAOINO 
COMMISSION 

TIME  AND  DATE:  10:00  a.m..  August  23. 
1985. 

PtACE:  2033  K  Street.  NW.,  Washington, 
D.C..  8th  Floor  Conference  Room. 
status:  Closed. 
MATTERS  TO  BE  CONSIDERED:  Rule 

Enforcement  Reviews. 

CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  Webb,  254-6314. 
lean  A  Webb. 

Secretary  of  the  Commission. 

[FR.  Doc  18769  Filed  8-5-85;  10-.38  am] 

MLUNO  COOC  SMI-OI-M 


federal  deposit  insurance 
corporation 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  5:20  p.m.  on  Thursday.  August  1. 1965. 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session,  by  telephone  conference 
call,  to  adopt  a  resolution  (1)  making 
funds  available  for  the  payment  of 
insured  deposits  in  Riverside  National 
Bank  of  Houston.  Houston.  Texas,  which 
had  been  closed  by  the  Deputy 
Comptroller  of  the  Currency.  Office  of 
the  Comptroller  of  the  Currency,  on 
Thursday.  August  1. 1985:  (2)  accepting 
the  bid  of  and  appointing  People  Bank. 
National  Association.  Houston.  Texas,  a 
newly-chartered  national  bank 
subsidiary  of  Bay  Banchares,  Inc.,  La 
Porte,  Texas,  as  the  transfer  agent  for 
the  Corporation  for  the  payment  of 
insured  and  fully  secured  deposits  of  the 
closed  bank;  and  (3)  making  funds 
available  for  an  advance  payment  to 
uninsured  depositors  and  other  creditors 
of  Riverside  National  Bank  of  Houston 
equal  to  50  percent  of  their  outstanding 
claims. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Chairman 
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William  M.  Isaac,  seconded  by  Director 
Irvine  R  Sprague  (Appointive), 
concurred  in  by  Mr.  Michael  A. 
Mancusi,  acting  in  the  place  and  stead 
of  Director  H.  Joe  Selby  (Acting 
Comptroller  of  the  Currency),  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  maters  could  be  considered 
in  a  closed  meeting  pursuant  to 
subsections  (c)(8).  (c)(9)(A)(ii).  and 
(c)(9)(B)  of  the  "Government  in  the 
Sunshine  Act"  (5  IJS.C.  552b(c)(8). 
(c)(9)(A)(ii).  and  (c)(9)(B)). 

Dated:  August  2. 1965. 
Federal  Deposit  Insurance  Corporatkm. 

Margaret  M.  Olsen. 

Deputy  Executive  Secretary. 

(FR  Doc.  85-18786  Filed  8-&-8S:  11:25  am) 

MUMQ  COOC  •r«4-«t-« 


FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCCMEWT.  50  FR  30255. 
July  24, 1985. 

raEVKMISLV  ANNOUMCP  TWi  AND  DATE 

OF  THE  MEETMO:  ll.-OO  ajiL.  Monday. 
July  29, 19B5. 

CHANGES  m  THE  MEETNIQ:  Addition  of 
the  follo%ving  closed  item(s)  to  the 
meeting:  Request  from  an  outside 
organization  for  funding. 

CONTACT  PERSON  FOR  MORS 

mPORMATiON:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 

This  copy  of  the  Board's  July  26. 1985, 
notice  was  made  and  resubmitted  to  the 
Federal  Register  on  August  2. 19K. 

Dated:  July  28. 1965. 
WUliam  W.  Wiles. 
Secretary  of  the  Board. 
(FR  Doc  85-18739  Filed  8-2-85: 440  pmj 
WLLNm  COOC  stw-et-M 
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INTERNATIONAI.  TMADC 


(USfTC  SE-«5-33) 

TMK  AND  date:  Wednesday.  August  14, 
1985  at  2:00  pun. 

PLACE  RoOTi  117. 701  E  Street.  N.W.. 
WashingtoB,  D.C  2M38 

rrAIUt:  Opea  to  th«  public 

MATTCIIS  TO  H  COMSXIBVOC 

t.  Agenda. 

Z.  Minute*.  ( 

31  lUtificstrnt  List 

4.  Mtitiou  aad  QMBpiMntt: 

(a)  CerUm  nao*  tpaetraiBcten  aad 
nmfimmla  tfiei««{  IDockat  nuoiber 

(b)  Certain  on«  piece  c«ld  fofswl  bicycle 
cmtlu  (Docket  number  1228). 

5.  Any  item*  left  over  from  previoua  agenda. 


CONTACTI 

iNFOmtATKM:  Keiwetb  R.  KfaaoR. 

Secretary  (202}  523-Oiei. 

Kenneth  R.  Maaoo, 

Secretary. 

[FR  Doc  85-l«743  RM  ft-a-aS;  4c47  pal 

MUJNOcooc  7rta»-<a-m 


IMT10NAL  LABOff  RCLATtONt  KMMO 


L  AMD  date:  2i)a  pjB.,  Tbucsday, 
August  a  1985. 

PLACE:  Board  Confereoce  Roonu  Sixth 
Floor,  1717  Pennsylvania  Avenue.  NW. 

STATUS:  Qosed  to  public  observatioa 
pursuant  to  S  U.SC  552b(cU2;  (internal 
personnel  rules  and  practices}  and  (c)(6) 
(personal  information  where  ^sclosure 
would  constitute  a  ctearfy  onwarranted 
invasion  of  personal  prrracyj 

MATTERS  TO  BE  co««8iOEREO:  Selection 
of  Regional  Directors  lor  Regions  IS 

(New  Orleans.  LouiaianaV  and  17 
(Kansas  City,  Kansas). 


CONTACT  PERSOM  FOR  MORE 

impormation:  ]ohn  C.  Truesdale, 
Executive  Secretary,  Washington.  D.C 
20570,  Telephone:  (202)  254-9430. 

Dated:  Waehioston,  D.C,  2  Ati^uet  1M& 
By  direction  of  the  Board: 

lohn  C  Truesdale, 

Executive  Secretary.  National  Labor 

Relations  Board. 

[FR  Doe.  SS-1S7S&  Pfled  9-8-85;  rttTT] 

MUJNQ  COOC  rM«-01-ll 


nationai.  science  board 

DATE  AND  time: 

August  15, 1985 

12:00-12:10  p.m.  Open,  sessian. 

1210-12:50  p.m.  Go8ed  session. 
August  16. 1965 

9^)0-0:15  p.m.  Cloeed  eeeeioa. 

9:15-0-.aB  pJB.  OpsK  Msstoa. 

PLACE:  National  Science  Fomidatfon, 

STATUS:  Part  of  this  meeting  will  be 
closed  to  the  public  Part  of  the  meeting 
will  be  open  to  the  public. 

MATTERS  TO  BE  COMSSEIIEO  AUMWT  «K 

Cfpen  Semion  fTZeo-lZtOp-m.):  Grants, 
Contracts,  and  ftogieiiie. 

Cieeed  Seuion  (0:10-12:50  pM^CnUt, 
ContBscta,  sad  Pragnnt. 

MATTEWS  TO  BE  CONSIOEnEB  AyPUST  ttt 

CteeedSeMkm  (9:eO-»:r5  am.); 

1.  Mfaiatee    June  IMS  Meeting. 

2.  NSB  and  NSF  StiS  Nominees. 
Opea  Seaeioa  (^lS-«:3e  &A>t 
SvMiButes— hme  1M5  Meetiag, 
4.  NSF  FY  1987  Bedget. 

MerjaietL  YVfaidus, 

Executive  Officer. 

[FR  Doc  K-IMS?  Filed  ft-«-8Sr  3:52  pm) 
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Part  II 


Department  of  the 
Interior __^__ 

Office  of  Surface  Mining  Reclamation  and 
Enforcement 

30  CFR  Part  906 

Colorado  Abandoned  Mine  Land 

Reclamation  Plan  Amendment;  Proposed 

Rule 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  906 

Colorado  Abandoned  Mine  Land 
Reclamation  Plan  Amendment 

AOENCV:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

action:  Proposed  rule. 

summary:  On  April  29, 1985.  the  State  of 
Colorado  submitted  to  OSM  a  proposed 
amendment  to  its  Abandoned  Mine 
Land  Reclamation  (AMLR)  Plan.  The 
proposed  amendment  involves 
modifying  the  AMLR  plan  to  include 
noncoal  reclamation  projects.  OSM  is 
seeking  public  conunent  on  the  proposed 
amendment. 

DATES:  Written  comments  on  the 
amendment  must  be  received  on  or 
before  5KX)  p.m..  August  22, 1985.  A 
public  hearing  will  be  held  on  the 
amendment  if  sufficient  requests  for 
such  a  hearing  are  received. 
AOORCSSES:  Copies  of  the  full  text  of  the 
proposed  amendment  are  available  for 
review  at  the  following  locations:  State 
of  Colorado,  Department  of  Natural 
Resources.  423  Centennial  Building,  1313 
Sherman  Street.  Denver.  Colorado  90203 
and  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Albuquerque  Field  Office,  219  Central 
Avenue.  PW..  Albuquerque,  New 
Mexico  97102. 

Written  comments  must  be  mailed  or 
hand  carried  to  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
Albuquerque  Field  Office  at  the  address 
given  above.  Comments  received  after 
5.-00  p jn..  August  22. 1965.  %vill  not 
ordinarily  be  considered  or  included  in 
the  administrative  record  for  this 
rulemaking. 

The  administrative  record  will  be 
available  for  public  review  at  the  OSM 
Albuquerque  Field  Office  on  Monday 
through  Friday.  8:00  a.m.  to  4iM  p.m. 
FOR  FURTHER  INFORMATION  CONTACT 

Robert  Hagen.  Director,  Albuquerque 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  219 
Central  Avenue,  NW.,  Albuquerque, 
New  Mexico  97102.  telephone  (505)  766- 
2609. 

SUPPLEMENTARY  INFORMATION:  Title  IV 
of  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  Pub. 
L  95-87.  30  U.S.C.  1201  et  seq., 
establishes  an  abandoned  mine  land 
reclamation  program  for  the  purposes  of 
reclaiming  and  restoring  lands  and 
water  resources  adversely  affected  by 


past  mining.  This  program  is  funded  by 
a  reclamation  fee  imposed  upon  the 
production  of  coal.  Lands  and  water 
eligible  for  reclamation  are  those  that 
were  mined  or  affected  by  mining  and 
abandoned  or  left  in  an  inadequate 
reclamation  status  prior  to  August  3, 
1977,  and  for  which  there  is  no 
continuing  reclamation  responsibility 
under  State  or  Federal  law.  Title  IV 
provides  that  a  State  with  an  ap|m)ved 
AMLR  program  has  the  responsibility 
and  primary  authority  to  implement  an 
abandoned  mine  land  reclamation 
program. 

The  Colorado  AMLR  plan  was 
approved  on  June  11, 1982.  On  April  29, 
1985,  Colorado  submitted  a  proposed 
amendment  to  the  plan.  An  approved 
State  AMLR  plan  can  be  amended  under 
the  provisions  of  30  CFR  884.15.  Under 
these  provisions,  if  the  amendment  or 
revision  changes  the  objectives,  scope, 
or  major  policies  followed  by  the  State 
in  the  conduct  of  its  reclamation 
program,  the  Director  should  follow  the 
procedures  set  out  in  30  CFR  884.14  in 
approving  an  amendment  or  revision  of 
a  State  reclamation  plan.  This  notice  of 
proposed  rulemaking  begins  the  process 
of  review  of  the  proposed  amencbnent. 

Representatives  of  OSM's  Field  Office 
Director  will  be  available  to  meet 
Monday  through  Friday,  excluding 
holidays,  between  8.-00  a.m.  and  4:00 
p.m.  at  the  OSM  address  indicated 
above  to  hear  comments  from  the 
general  public  concerning  the  proposed 
amendment.  Persons  wishing  to  meet 
with  OSM  representatives  should  make 
their  interests  known  by  contacting 
Wayne  Oliver,  AML  Program  Specialist. 
Albuquerque  Field  Office,  telephone 
(505)  766-2609. 

The  Department  intends  to  continue  to 
discuss  the  State's  amendment  with 
representatives  of  the  State  throughout 
the  review  process.  All  contacts 
between  Departmental  personnel  and 
representatives  of  the  State  will  be 
conducted  in  accordance  with  OMS's 
guidelines  on  contacts  with  States 
pubhshed  September  19. 1979.  at  44  FR 

CAAAA 
u  1  1  I  1. 

The  Office  of  Surface  Mining  has 
examined  this  proposed  rulemaking 
under  section  1(b)  of  Executive  Order 
No.  12291  (February  17. 1981)  and  has 
determined  that,  based  on  available 
quantitative  data,  it  would  not 
constitute  a  major  rule.  The  reasons 
underlying  this  determination  are  as 
follows: 

1.  Approval  would  not  have  an  effect 
on  costs  or  prices  for  consumers, 
individual  industries.  Federal,  State  or 
local  government  agencies  or  geographic 
regions;  and 


2.  Approval  would  not  have  adverse 
effects  on  competition,  employment, 
productivity,  innovation  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  market. 

This  proposed  rulemaking  has  been 
examined  pursuant  to  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.,  and 
the  Office  of  Surface  Mining  has 
determined  that  the  rule  would  not  have 
significant  economic  effects  on  a 
substantial  number  of  small  entities.  The 
reason  for  this  determination  is  that 
approval  would  not  have  demographic 
effects,  direct  costs,  nonquantifiable 
costs,  competitive  effects,  enforcement 
costs  or  aggregate  effect  on  small 
entities. 

Further,  the  Office  of  Surface  Mining 
has  determined  that  the  Colorado  AML 
Plan  amendment  does  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment  because  the 
decision  relates  only  to  the  policies, 
procedures  and  organization  of  the 
State's  Abandoned  Mine  Land 
Reclamation  program.  Therefore,  under 
the  Department  of  the  Interior  Manual 
DM  5262,3(A)(1),  the  Assistant 
Secretary's  decision  on  the  Colorado 
amendment  is  categorically  excluded 
from  the  National  Environmental  Policy 
Act  requirements. 

As  a  result,  no  environmental 
assessment  (EA)  or  environmental 
impact  statement  (EIS)  has  been 
prepared  on  this  action.  It  should  be 
noted  that  a  programmatic  EIS  has  been 
prepared  by  OSM  in  conjunction  with 
the  implementation  of  Title  IV  in 
general.  Moreover,  an  EA  or  an  EIS  will 
be  prepared  for  the  approval  of  grants 
for  the  abandoned  mine  land 
reclamation  projects  under  30  CFR  Part 
886 

The  Colorado  AML  plan  amendment 
can  be  approved  if  all  the  following 
occur: 

1.  The  Assistant  Secretary  finds  that 
the  public  has  been  given  adequate 
notice  and  opportunity  to  comment,  and 
the  record  does  not  reflect  major 
unresolved  controversies. 

2.  Views  of  other  Federal  agencies 
have  been  solicited  and  considered. 

3.  The  State  has  the  legal  authority, 
policies  and  administrative  structure  to 
carry  out  the  amendment. 

4.  The  amendment  meets  all 
requirements  of  the  OSM.  AMLR 
program  provisions. 

5.  The  State  has  an  approved  Surface 
Mining  Regulatory  Program. 

0.  It  is  determined  that  the  amendment 
ia  in  compliance  with  all  applicable 
State  and  Federal  laws  and  regulations. 
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Descriptions  of  the  Proposed 
Amendment 

Chapter  VI  of  Colorado's  AMLR  Plan, 
entitled  "Policies  and  Administrative 
Procedures",  would  be  amended  to 
include  in  addition  to  900  already 
Identified  AML  coal  sites.  9.000  noncoal 
sites.  The  amendment  specifically  sets 
out  the  State's  intent  to  undertake  the 
reclamation  of  sites  adversely  impacted 
by  noncoal  mining  as  part  of  its 
reclamation  program  approved  under 
TitlelVofSMCRA. 

Under  the  State's  AML  Plan,  it  would 
consider  reclaiming  noncoal  AML  sites 
when  they  constitute  a  hazard  to  public 
health  and  safety,  or  degrade  the 
environment.  Generally,  noncoal 
reclamation  would  occur  only  after  the 
State  had  accomplished  all  coal  related 
reclamation.  The  one  exception  would 


be  that  noncoal  reclamation  could  be 
conducted  prior  to  all  coal  reclamation 
being  accomplished  if  the  site  poses  a 
direct  threat  to  the  public  health  or 
safety,  and  the  governor  specificaUy 
requests  funds  for  such  purposes. 

List  of  Subjects  in  30  CFR  Part  9M 

Coal  mining,  Noncoal  reclamation, 
Surface  mining.  Underground  mining. 

Dated:  July  30. 1985.      . 
f.  Steven  Griles. 

Deputy  Assistant  Secretory  for  Land  and 
Minerals  Management 

For  the  reasons  set  out  in  (he 
preamble,  it  is  proposed  to  amend  30 
CFR  Part  906  as  follows: 

PART  906— COLORADO 

1.  The  authority  citation  of  Part  906  is 
revised  to  read  as  follows: 


Authority:  Pub.  L  95-87.  30  U5.C.  1201  et 

seq. 

2.  Section  906^  is  revised  to  read  as 
follows: 

§906.20    Approval  of  ttw  Cotorado 
AI>aiKion6d  MUfM  Plan. 

The  Colorado  Abandoned  Mine  Plan, 
as  amended  is  approved-  Copies  of  the 
approved  program  are  available  at  the 
following  locaticMis: 

State  of  Colorado,  Department  of 
Natural  Resources.  42S  Centennial 
Building.  1313  Sherman  Street  Denver. 
Colorado  90203  and  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
Albuquerque  Field  Office.  219  Central 
Avenue,  NW.,  Albuquerque.  New 
Mexico  97102. 

(FR  Doc.  85-18642  Piled  »-ft-8S:  •:4S  am] 
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FOR: 


WHAT. 


WHY: 


THE  FEDERAL  REGISTER.  WHAT  IT  IS  AND  HOW  TO  USE  IT 


Any  person  who  uses  Ihe  Federal  Register  and 
Code  of  Federal  Regulations. 


WHO:         The  Office  of  the  Federal  Register. 


Free  public  briefings  (approximately  2  1/2  hours) 
to  present: 

1.  The  regulatory  process,  with  a  focus  on  the 
Federal  Register  system  and  the  public's  role 
in  the  development  of  regulations. 

2.  The  relationship  between  Ihe  Federal  Register 
and  Code  of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal 
Register  documents. 

4.  An  introduction  to  Ihe  finding  aids  of  the 
FR/CFR  system. 

To  provide  the  public  with  access  to  information 
necessary  lo  research  Federal  agency  regulations 
which  directly  affect  them.  There  will  be  no 
discussion  of  specific  agency  regulations. 


WASHINGTON.  DC 

WHEN: 


WHERE: 


RESERVATIONS: 


September  6  and  27;  at  9  am 
(identical  sessions). 

Office  of  the  Federal  Register,  First 
Floor  Conference  Room,  1100  L 
Street  NW..  Washington.  DC. 

Call  Martin  Franks,  Workshop 
Coordinator,  202-523-5239. 


FUTURE  WORKSHOPS:  Additional  workshops  are  scheduled 
bimonthly  in  Washington  starting  in 
November.  The  January  1986 
workshop  will  include  facilities  for 
the  hearing  impaired.  Dates  will  be 
announced  later. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  eKect.  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Part  400 
[Doc.  No.  2429S1 

General  Administrative  Regulations; 
Individual  Yield  Coverage  Plan  (lYCP) 
Insurance 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 
action:  Final  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  revises  and 
reissues  the  Individual  Yield  Coverage 
Plan  Insurance  Regulations  (7  CFR  Part 
400,  Subpart  B).  effective  for  the  1985 
and  succeeding  crop  years.  The 
intended  effect  of  this  rule  is  to:  (1) 
Delete  certain  crops  from  the  Individual 
Yield  Coverage  Plan  (lYCP)  since  they 
have  been  converted  to  Actual 
Production  History  (APH)  coverage;  and 
(2)  deflne  the  terms  "Appraised 
Production,"  "Average  Yield," 
"Established  Farm  Yield."  "FCIC 
Adjusted  Yield,"  and  "Indexed  Yield." 
The  authority  for  the  promulgation  of 
this  rule  is  contained  in  the  Federal  Crop 
Insurance  Act,  as  amended. 
EFFECTIVE  DATE:  September  9, 1985. 
FOR  FURTHER  INFORMATION  CONTACr 
Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Room  4096  South 
Agriculture  Building.  Washington,  D.C.. 
20250,  telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  No.  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
October  1, 1989. 


Merritt  W.  Sprague,  Manager,  FCIC, 
has  determined  that  this  action  (1)  is  not 
a  major  rule  as  defmed  by  Executive 
Order  No.  12291  because  it  will  not 
result  in:  (a)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (b) 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries, 
federal.  State,  or  local  governments,  or  a 
geographical  region;  or  (c)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  abihty  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets;  and  (2)  will  not  increase  the 
federal  paperwork  burden  for 
individuals,  small  businesses,  and  other 
persons. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this  final 
rule  applies  are:  Title — Crop  Insurance; 
Number  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V.  published  at  48  FR 
29115.  June  24. 1983. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Other  than  minor  changes  in  language 
and  format,  the  principal  changes  in  the 
lYCP  Regulations  are  as  follows: 

1.  Section  400.15  has  been  changed  to 
reflect  the  crops  covered  under  the  lYCP 
for  the  1985  and  succeeding  crop  years 
(Barley,  Dry  Beans,  Flax,  Malting  Barley, 
Oats,  Rye,  Soybeans,  Sunflowers,  and 
Wheat);  deleting  Com,  Grain  Sorghum, 
Cotton,  and  Rice  which  are  covered 
under  the  provisions  of  the  APH 
program  for  the  1985  and  succeeding 
crop  years. 

2.  Section  400.16  has  been  changed  to 
clarify  certain  definitions  and  to  add 
definitions  of  the  terms:  "Appraised 
Production,"  "Average  Yield." 
"Established  Farm  Yield,"  "FCIC 
Adjusted  Yield,"  and  "Indexed  Yield." 

On  Friday,  March  22. 1985.  FCIC 
pubhshed  a  notice  of  proposed 


rulemaking  in  the  Federal  Register  at  50 
FR  11508  to  revise  and  reissue  the 
Individual  Yield  Coverge  Plan  Insurance 
Regulations.  The  public  was  given  60 
days  in  which  to  submit  written 
comments,  data,  and  opinions  on  the 
rule,  but  none  were  received.  Therefore, 
with  the  exception  of  minor  changes  in 
language  and  format  the  proposed  rule 
is  hereby  adopted  as  final. 

List  of  Subjects  in  7  CFR  Part  400 

Crop  insurance.  Individual  yield 
coveage  plan. 

Final  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C  1501  et  seg.), 
the  Federal  Crop  Insurance  Corporation 
hereby  revises  and  reissues  7  CFR  Part 
400,  Subpart  B — General  Administrative 
Regulations — Individual  Yield  Coverage 
Plan  (lYCP),  effective  for  the  1985  and 
succeeding  crop  years,  to  read  as 
follows: 

PART  400— GENERAL 
ADMINISTRATIVE  REGULATIONS 


Subpart  B— Individual  Yietd  Coverage  Ptan 
Regulations  for  the  1965  and  SMCceedhtg 
Crop  Years 

Sec. 

400.15  Availability  of  Individual  Yield 
Coverage  Plan. 

400.16  Definitions. 

400.17  Yield  certification  and  acceptability. 

400.18  Responsibilities. 

400.19  Qualifications  for  Individual  Yield 
Coverage  Plan. 

400.20  Modifications  through  individual 
certification  of  yield  (Individual  Certified 
Yield  Plan— ICYP). 

400.21  ONfB  control  numbers. 
Authority:  Sec.  508,  Pub.  L  75-«3a  52  Stat 

73,  as  amended  (7  U.S.C.  1508). 

Subpart  B— Individual  Yield  Coverage 
Plan  Regulations  for  tt>e  1985  and 
Succeeding  Crop  Years 

§  400.15    Availability  of  Indh/idual  YieM 
Coverage  Plan. 

Individual  Yield  Coverage  Plan  (lYCP) 
shall  be  offered  under  the  provisions 
contained  in  the  follovving  regulations: 

7  CFR  Part  418 Wheat  Crop  Insurance 

7  CFR  Part  419 Barley  Crop  Insurance 

7  CFR  Part  423 Flax  Crop  Insurance 

7  CFR  Part  427 Oat  Crop  Insurance 

7  CFR  Part  42a Sunflower  Crop  Insurance 

7  CFR  Part  429 Rye  Crop  Insurance 
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7  CFR  Part  431 Soybean  Crop  Insurance 

7  CFR  Part  433 Dry  Bean  Crop  Insurance 

Within  limits  prescribed  by  and  in 
accordance  with  the  provisions  of  the 
Federal  Crop  Insurance  Act,  as 
amended  (7  U.S.C.  1501  et  seq.).  only  on 
those  crops  identified  in  this  section  and 
in  those  areas  where  the  actuarial  table 
provides  that  lYCP  is  available.  (lYCP  is 
available  only  on  those  crops  and  in 
those  areas  where  the  Corporation's 
Actual  Production  History  Program  has 
not  been  implemented.  The  Actual 
Production  History  form  will  be  used  for 
both  programs).  All  provisions  of  the 
applicable  standard  insurance  contract 
for  the  crop  apply,  except  those 
provisions  which  are  in  conflict  with 
this  subpart.  Cropland  acreage,  which  is 
defined  as  "new  ground  acreage"  by  the 
actuarial  table  or  by  the  policy,  will  not 
be  eligible  for  lYCP.  Crops  covered 
under  the  provisions  of  the  Combined 
Crop  insurance  pohcy  will  not  be 
eligible  for  lYCP. 

$400.16    Definitions. 

In  addition  to  the  definitions 
contained  in  the  crop  insurance 
contract,  the  following  definitions,  for 
the  purposes  of  Individual  Yield 
Coverage  Plan,  are  applicable: 

(a)  "Appraised  Production"  means 
production  that  was  unharvested  but 
reflected  yield  potential  for  the  crop  at 
the  time  of  the  appraisal.  Appraisals  will 
be  determined  by  ASCS  or  FCIC. 

(b)  "Area  Average  Yield"  is  the 
average  yield  determined  by  FQC  upon 
which  the  guarantee  is  based  for  the 
insured  crop,  area,  type,  and  practice 
and  is  \he  average  for  the  area  over  the 
base  period.  It  is  contained  in  the 
actuarial  table. 

(c)  "Area  Coverage  Plan"  is  the 
coverage  and  rate  assigned  by  the  FCIC 
Acturial  Division  for  an  Homogeneous 
group  of  areas  and  producers. 

(dj  "Average  Yield"  is  the  average  of 
the  recorded  and/or  indexed  yields  for 
the  10-year  base  period,  dropping  the 
highest  and  lowest  yield  in  the  10-year 
period,  including  a  combination  of  a 
minimum  of  the  three  most  recent  year's 
recorded  yields. 

(e)  "Base  period"  means  the  10-year 
period  immediately  preceding  the  crop 
year  for  which  the  yield  is  to  be 
established. 

(f)  "Established  Farm  Yield"  is  the 
yield  as  shown  on  the  Official  Farm 
Record  card  (ASCS-156)  on  file  in  the 
county  ASCS  office. 

(g)  "FCIC  Adjusted  Yield"  is 
production  information  derived  by  the 
Statistical  Reporting  Service  on  a 
county,  crop,  and  practice  basis 
modified  by  FCIC  for  factors  necessary 
to  conform  to  sound  actuarial  practices. 


(h)  "Individual  Yield  Certification"  is 
the  appraised  result  of  the  examination 
of  the  insured's  records  of  planted 
acreage  and  production  certified  by  the 
county  Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  office. 

(i)  "Indexed  Yield"  means  yield 
established  for  a  year  in  which  recorded 
(actual]  yields  are  not  available.  It  is 
determined  by  multiplying  the  FCIC 
adjusted  yield,  for  each  crop  year  (for 
which  records  of  acreage  and 
production  are  not  available),  by  the 
producer's  yield  index. 

(j)  "lYCP"  is  the  Individual  Yield 
Coverage  Plan. 

(k)  "ICYP"  is  the  Individual  Certified 
Yield  Plan  within  lYCP.  (7  CFR  400.20). 

(1)  "Recorded  Yield"  is  the  yield  that 
is  based  on  the  producer's  records  of 
planted  acreage  and  production  certified 
by  ASCS. 

(m)  "Yield  Index"  is  the  result 
obtained  by  dividing  the  total  of  the 
producer's  recorded  yields  for  the  years 
FCIC  adjusted  yields  are  available  by 
the  total  FCIC  adjusted  yields  for  those 
same  years. 

$400.17    YteM  certification  and 
acceptability. 

The  insured  shall  request  Form  FCIC 
19A  (APH)  (Actual  ProducUon  History) 
and  shall  provide  records  of  acreage  and 
production  to  ASCS  county  office.  The 
request  and  records  must  be  submitted 
at  least  15  days  prior  to  the  acreage 
reporting  date  for  the  crop  in  the  county. 
The  ASCS  county  office  will  examine 
the  insured's  records  and,  if  acceptable, 
record  the  actual  yield  obtained  from 
the  records,  determine  the  relationship 
of  such  yields  to  the  FCIC  adjusted  yield 
for  the  same  years,  and  apply  the  yield 
index  to  the  area  average  yield  for  those 
years  for  which  the  producer  does  not 
have  acceptable  records. 

S  400.18    ResponeiblKtIee. 

(a)  The  insured  is  solely  responsible 
for  the  timely  submission  of  Form  FCIC 
19A  (APH)  to  the  service  office  after  its 
completion  by  the  ASCS  office. 

(b)  The  service  office  is  responsible 
for  the  explanation  of  the  Individual 
Yield  Coverage  Plan  (lYCP)  to  the 
insured,  and  upon  receipt  of  Form  FCIC 
19A  (APH)  is  responsible  for 
determining  that  the  form  is  completed 
correctly. 

S40ai9    Oualificatlone  for  Individuai  YIeM 
Coverage  Piaa 

The  Insured  may  elect  to  substitute 
the  lYCP  Yield  for  the  Area  Average 
Yield. 

(a)  For  the  producer  to  qualify  for 
lYCP  for  any  crop  year,  the  completed 
Form  FCIC  19A  (APH)  must  be  received 
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in  the  crop  insurance  service  office  not 
later  than  the  acreage  reporting  date  for 
the  crop  and  the  year. 

(b)  For  a  crop  to  qualify  for  lYCP,  a 
minimum  of  3  years  of  records  of 
planted  acreage  and  production,  under 
the  control  of  either  the  landlord  or 
tenant,  must  be  provided  to  ASCS  for  all 
units  and  be  certified  by  ASCS.  Records 
for  up  to  10  continuous  years  shall  be 
used  where  such  records  are  available 
and  the  same  farming  practices  are 
followed  for  that  period  of  time.  There 
can  be  no  break  in  continuity  from  the 
most  recent  crop  year  through  preceding 
crop  years.  A  year  in  which  no  acreage 
was  planted  to  the  crop  on  the  unit  or  in 
which  a  different  practice  was  followed 
will  not  be  considered  a  break  in 
continuity. 

(c)  Either  the  landlord's  or  tenant 
operator's  records  may  qualify  either 
party  for  the  same  lYCP  guarantee.  If  a 
conflict  exists  between  the  records  of 
the  landlord  and  the  tena^l  operator,  the 
Corporation  will  determine  which 
records  will  be  used. 

(d)  If  an  insured  wishes  to  obtain  an 
lYCP  yield  on  land  newly  added  to 
production  for  the  insured,  the  insured 
must  comply  with  the  provisions  of  this 
paragraph.  If  the  lYCP  yield  being 
requested  is  for  an  ASCS  program  crop 
and  if  the  added  land  has  an  ASCS 
established  yield  for  that  crop  of  90 
percent  or  more  of  the  ASCS  established 
yield  of  the  unit  to  which  the  land  is  to 
be  added  or  of  the  nearest  unit  then: 
when  land  without  satisfactory  records 
is  added  to  a  unit  satisfactory  records, 
the  lYCP  average  yield  will  be  that  of 
the  unit  to  which  the  land  was  added: 
and  when  land  without  satisfactory 
records  is  added  as  a  separate  unit,  the 
lYCP  average  yield  will  be  that  of  the 
closest  unit  of  the  same  crop  and 
practice.  When  the  ASCS  established 
farm  yields  for  the  added  land  are  less 
than  90  percent  of  the  program  yields  for 
the  existing  units,  the  lYCP  yields  will 
be  the  area  average  yield. 

(e)  When  the  yield  being  requested  on 
land  being  added  is  for  a  crop  for  which 
the  added  land  does  not  have  an  ASCS 
established  farm  yield,  the  ASCS 
established  farm  yield  for  the  crop  with 
the  largest  ASCS  base  acreage  on  the 
added  land  will  be  compared  to  the 
program  yield  for  the  crop  on  the 
existing  units  to  determine  if  the  90- 
percent  ratio  is  achieved.  If  the  land  is 
being  added  to  a  unit  and  there  is  no 
ASCS  established  farm  yield  on  either 
the  added  land  or  the  units  or  both  to 
compare,  the  lYCP  yield  will  be  the  area 
average  yield.  If  the  land  is  being  added 
as  a  separate  unit,  and  the  nearest  unit 
has  no  ASCS  established  farm  yield  to 
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compere  to  the  added  unit,  the  next 
nearest  unit  will  be  used.  If  no 
comparable  yields  are  available  on  any 
unit  the  yield  of  the  added  unit  will  be 
the  area  average  yield. 

(f]  If  a  producer  disposes  of  his  entire 
operation  and  begins  operation  on 
completely  different  units,  the  new  units 
will  be  compared  to  the  old  units  in 
accordance  with  (d)  and  (e)  above  for 
adding  new  units. 

(g)  When  land  is  being  added  but  less 
than  3  continuous  years  of  acceptable 
records  are  available,  the  acceptable 
production  and  acreage  records  will  be 
used  for  the  years  they  are  available 
and  paragraphs  [d)  and  (e)  of  this 
section  will  be  used  for  the  years  when 
adequate  records  are  not  available. 

(h)  When  participation  in  lYCP  is 
continuous.  ASCS  certification  under 
this  part  for  up  to  10  years,  dropping  the 
highest  and  lowest  yield  in  the  10-year 
period,  will  be  used  in  calculating  the 
lYCP  average  yield.  When  an  insured 
has  previously  participated  in  lYCP,  he 
must  have  at  least  the  most  recent  three 
years  records  of  production  acceptable 
to  ASCS.  These  records  and  all  records 
previously  certified  by  ASCS  up  to  10 
years,  will  be  used  to  ascertain  the  new 
yield. 

(i)  The  premium  shall  be  contained  in 
the  actuarial  table  and  will  be  the  same 
as  applicable  under  the  Area  Coverage 
Plan. 

§400^    Modifications throughlndMduai 
certification  of  yIeW  (tndlvWual  CsrtiflMj 
Yl«ld  Plan— lYCP). 

(a)  In  addition  to  the  provisions 
contained  in  §{  400.15  through  400.19  of 
this  Part,  producers  who  customarily 
feed  crop  production  to  Uvestock  or 
poultry,  and  who  are  unable  to  provide 
adequate  records  sufficient  to  become 
eligible  for  the  lYCP  Plan,  wUl  be 
considered  for  eligibiUty  for  the 
Individual  Certified  Yield  Plan  (ICYP)  in 
certain  counties  as  announced  by  the 
Manager,  FCIC. 

(b)  To  qualify  for  this  plan,  producers 
must  agree  to  the  conditions  contained 
herein  and  provide  information  to  the 
county  ASCS  office  including  but  not 
limited  to,  the  following: 

(1)  Satisfactory  acreage  and  yield 
records  for  at  least  the  most  recent  crop 
year. 

(2)  Acreage  and  yield  records  for  the 
prior  crop  years  even  though  such 
records  may  be  incomplete. 

(3}  Feeding  records,  fertilization  and 
liming  records,  soil  conservation 
methods  used,  land  tillage  practices, 
insecticide  and  herbicide  records, 
planting  pattern  and  population  data, 
and  equipment  adequacy  information  as 
available. 


(4)  Certification  of  acreage  and  yield 
data  for  the  previous  2nd  and  3rd  years 
when  written  records  are  unavailable. 

(5)  Agreement  to  disregard  to  the 
extent  required  by  FQC  any  unit 
division  guideline  provisions  of  the  crop 
insurance  policy. 

(8)  Records  of  acreage  and  yield  for 
each  future  year  that  the  insurance  is  in 
force.  (Failure  to  provide  such  records  in 
accordance  with  the  provisions  of 
SS  400.17  and  400.19  will  result  in 
insurance  being  based  on  the  area 
coverage  plan.) 

(7)  Agreement  to  convert  to  the  lYCP 
for  determining  yields  as  soon  as  3 
consecutive  years  acreage  and  yield 
records  are  available. 

(8)  Producer  certified  yields  will  be 
reviewed  by  FCIC  and  may  be  adjusted 
by  the  Corporation  prior  to  the  final 
yield  determination  by  ASCS. 

(9)  The  producer  may  request  FCIC  to 
assist  in  establishing  satisfactory 
acreage  and  yield  information  through 
field  appraisals  of  potential  production, 
bin  measurements,  etc.  FCIC  will 
determine  if  any  evidence  offered  by  the 
producer  is  relevant  to  the 
determination  of  yield  on  the  unit. 

(10)  The  producer  must  request  the 
certified  yield  plan  in  accordance  with 
the  provisions  of  §§  400.17  and  400.19 
from  the  county  ASCS  office. 

(11)  The  premium  per  acre  shall  be  the 
production  guarantee  per  acre  under  this 
plan  times  the  applicable  price  election, 
times  the  applicable  premium  rate  for 
the  crop  insured,  times  any  applicable 
premium  adjustment  factor. 

§  400.21    0MB  control  numtxrs. 

0MB  control  numbers  are  contained 
in  Subpart  H  of  Part  400  in  Title  7  CFR. 

Done  in  Washingtoa  D.C.,  on  May  24, 1985. 
Merritt  W.  Sprague, 
Manager,  Federal  Crop  Insurance 
Corporation. 
(FR  Doc.  85-18850  Filed  8-7-85;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Contptroller  of  th«  Currency 

12  CFR  Part  7 

[Doctiet  No.  85-11] 

Interpretive  Rulings;  Accounts  Without 
Service  Charge 

aqcncy:  Office  of  the  Comptroller  of  the 
Currency,  Treasury. 
action:  Final  rule. 

summary:  This  final  rule  removes 
§  7.7517  which  requires  a  newly 
organized  national  bank  to  obtain  the 


approval  of  the  Office  of  the 
ComptroUn  of  the  Currency  (Office) 
prior  to  offering  checking  accounts 
without  service  charges.  This  action  is 
necessary  to  remove  an  unnecessary 
and  burdensome  requirement  and 
should  have  not  impact  on  the  safety 
and  soundness  of  newly  ot^ganized 
national  banks. 

EFFECTIVE  DATE:  September  9, 1965. 

aoohess:  Office  of  the  Comptroller  of 
the  Currency,  490  L'Enfant  Piaza. 
Washington.  D.C.  20219. 

FOR  FURTHER  INFORMATION  CONTACR 

Randall  J.  Miller.  Director,  Licensing 
Policy  and  Systems,  Bank  Organization 
and  Structure.  (202)  447-1184. 

SUPPI.EMENTARY  iNFORMATION: 
Purpose 

The  purpose  of  this  final  rule  is  to 
reduce  costs  and  burdens  on  newly 
organized  national  banks  and  the  Office. 
This  final  rule  eliminates  the 
requirement  that  newly  organized 
national  banks  obtain  Office  approval 
prior  to  offering  checking  accounts 
without  service  charges. 

Background 

This  final  rule  is  related  to  die  Office's 
Corporate  Activities  Review  and 
Evaluation  (CARE)  program.  That 
program  is  described  in  45  FR  68588, 
dated  October  15, 1980,  and  involves  a 
comprehensive  review  of  the  Office's 
rules,  policies,  procedures  and  forms 
governing  filings  for  corporate 
expansion  and  structural  changes  for 
national  banks.  The  goals  of  the  CARE 
program  are  to  minimize  costs  and 
burdens  on  applicants,  the  agency,  and 
the  public;  to  provide  a  better 
understanding  of  Office  policies;  to 
modify  or  eliminate  rules,  policies, 
procedures  and  forms  which  are 
unnecessary  or  lead  to  inefficiencies: 
and  to  remove  barriers  to  competition. 

Section  7.7517  states:  "No  newly 
organized  national  bank  may  offer 
checking  accounts  without  service 
charge,  without  the  prior  approval  of  the 
Comptroller."  This  interpretive  ruling 
w^as  implemented  in  1963.  It  resulted 
from  problems  incurred  by  a  number  of 
newly  organized  national  banks  which 
were  offering  checking  accounts  without 
service  charges  in  order  to  obtain  a 
quick  share  of  the  existing  market.  In 
many  instances  the  influx  of  customers 
desiring  to  take  advantage  of  these 
offers  was  overwhelming.  This  caused 
significant  processing  delays  as  bank 
personnel  and  data  processing 
equipment  were  insufficient  to  handle 
the  volume.  On  occasion,  these  delays 
resulted  in  the  temporary  closing  of  the 


32004  Federal  Register  /  Vol.  50.  No.  153  /  Thursday.  August  8,  1985  /  Rules  and  Regulations 


bank,  thereby  disrupting  service  to  its 
customers  and  the  community. 

Discussion 

Since  the  implementation  of  §  7.7517, 
bank  data  processing  systems  have 
become  more  sophisticated  and  allow 
more  rapid  data  entry.  As  a  result,  the 
Office  believes  that  it  is  highly  unlikely 
that  the  safe  and  sound  operation  of  a 
newly  organized  national  bank  will  be 
disrupted  by  offering  service  charge  free 
checking.  It  is  the  responsibility  of  bank 
management  to  determine  whether 
sufficient  facilities,  equipment, 
personnel  and  other  resources  are 
available  to  deal  with  any  influx  of 
customers  caused  by  their  marketing 
decisions.  Therefore,  the  requirement  of 
Office  approval  in  §  7.7517  is 
unnecessarily  restrictive  and 
burdensome  and  should  be  removed. 

Reason  for  Not  Allowing  Notice  and 
Comment  Procedures 

Notice  and  public  comment  regarding 
this  rulemaking  are  unnecessary. 
Removal  of  §  7.7517  will  facilitate 
competition  and  will  eliminate  an 
unnecessary  burden  on  newly  chartered 
national  banks  that  desire  to  use  service 
charge  free  checking  accounts  as  a 
marketing  tool.  Bank  management  will 
have  sole  discretion  to  decide  whether 
they  have  the  facilities,  equipment, 
personnel  and  other  resources  to  deal 
with  any  influx  of  customers  caused  by 
their  marketing  decision.  The  impact  of 
management's  decision  will  be  reviewed 
during  routine  examinations.  Corrective 
actions  will  be  required  if  the  situation 
dictates. 

Regulatory  Flexibility  Analysis 

Pursuant  to  section  605(b|  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  No. 
96-354.  5  U.S.C.  601  et  seq).  this  final 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  nujnber  of  small 
entities.  This  final  rule  eliminates  an 
unnecessary  regulatory  requirement  and 
its  attendant  burden. 

Regulatory  Impact  Analysis 

Pursuant  to  Executive  Order  12291,  it 
has  been  determined  that  this  final  rule 
will  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  will 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  government  agencies  or 
geographic  regions,  and  will  not  have  an 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
or  the  ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 


List  of  Subjects  in  12  CFR  Part  7 

Checking  accounts.  Service  charges. 
National  banks. 

Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble.  Part  7  of  Chapter  I  of  Title  12 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  7-INTERPRETIVE  RULINGS 

1.  The  authority  citation  for  12  CFR 
Part  7  continues  to  read  as  follows: 

Authority:  R.S.  324  el  seq..  as  amended:  12 
U.S.C.  1  et  seq.  , 

§7.7517    (Removed! 

2.  Part  7  is  amended  by  removing 
§  7.7517. 

Dated:  July  12, 1985.  i 

H.  loeSelby.  ^  ' 

Acting  Comptroller  of  the  Currency. 
|FR  Doc.  85-18838  Filed  8-7-85;  8:45  am) 
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FEDERAL  HOME  LOAN  BANK  BOARD 
12  CFR  Part  500 

INC.  85-634] 

Gender-Related  Terminology 

Dated;  )uly  31, 1985. 
agency:  Federal  Home  Loan  Bank 
Board. 
ACTION:  Final  rule. 

summary:  In  order  to  implement 
Executive  Order  12336,  signed  on 
December  21, 1981,  which  established 
the  Task  Force  on  Legal  Equity  for 
Women,  the  Board  has  adopted  an 
amendment  to  its  final  regulations 
regarding  the  gender-related 
terminology  contained  in  the  Board's 
rules,  regulations,  policies,  practices, 
publications,  directives,  and  guidelines. 
The  amendment  adds  a  new  §  500.6  to 
the  Board's  general  regulations  stating 
that  the  rules,  regulations,  policies, 
practices,  publications,  directives,  and 
guidelines  promulgated  by  the  Board 
and  the  FSLIC  that  inadvertently  use  or 
contain  gender-related  terminology  are 
to  be  interpreted  as  equally  applicable 
to  either  sex. 

EFFECTIVE  DATE:  August  7, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Wendy  Samuel,  Deputy  Director  ((202) 
377-6445).  or  Carol  Rosa,  Legal 
Assistant  ((202)  377-6464),  Regulations 
and  Legislation  Division,  Office  of 
General  Counsel.  Federal  Home  Loan 
Bank  Board.  1700  G  Street.  NW., 
Washington.  D.C.  20552. 


SUPPLEMENTARY  INFORMATION:  On 

December  21. 1981.  President  Reagan 
signed  Executive  Order  12336  which 
established  the  Task  Force  on  Legal 
Equity  for  Women  to  aid  in  the 
"systematic  elimination  of  regulatory 
and  procedural  barriers  which  have 
unfairly  precluded  women  from 
receiving  equal  treatment  from  Federal 
activities."  46  FR  62239  (1981).  As  part  of 
that  Executive  Order,  the  Federal  Home 
Loan  Bank  Board  ("Board")  was 
required  to  submit  a  report  ("Report")  to 
the  Department  of  Justice.  Civil  Rights 
Division,  to  be  included  in  the  Fifth 
Quarterly  Report  of  the  Attorney 
General  to  the  President  and  Cabinet 
Council  on  Legal  Policy,  concerning  the 
Board's  rules,  regulations,  policies, 
practices,  publications,  directives,  and 
guidelines,  and  whether  they  contain 
sex  discrimination,  gender-related 
terminology  or  sex  bias. 

Certain  guidelines  and  procedures 
used  by  the  Board  were  found  to  contain 
gender-related  terminology  upon 
evaluation  of  the  Report.  "The  Board  was 
advised  that,  in  order  to  comply  fully 
with  Executive  Order  12336.  it  should 
amend  its  rules,  regulations,  policies, 
practices,  publications,  directives,  and 
guidelines  indicating  that  the  gender- 
related  terminology  contained  therein  is 
to  be  interpreted  as  equally  applicable 
to  either  sex. 

By  its  action  today,  the  Board  adds  a 
new  §  500.6  to  its  general  regulations  in 
order  to  implement  the  directives  of 
Executive  Order  12336.  The  new 
amendment  states  that  the  rules, 
regulations,  policies,  practices, 
publications,  directives,  and  guidelines 
promulgated  by  the  Board  and  the  FSLIC 
that  inadvertently  use  or  contain  gender- 
related  terminology  are  to  be  interpreted 
as  equaUy  applicable  to  either  sex. 

Because  this  amendment  involves 
Board  interpretations  and  is  a  general 
statement  of  policy,  the  Board  finds  that 
observance  of  the  notice  and  comment 
procedure  pursuant  to  5  U.S.C.  552(b) 
(1982)  and  12  CFR  508.11  (1984)  and  the 
30-day  delay  of  effective  date  pursuant 
to  5  U.S.C.  552(d)  (1982)  and  12  CFR 
508.14  (1984)  is  unnecessary  and 
contrary  to  the  public  interest. 

List  of  Subjects  in  12  CFR  Part  500 

General.  Organization  and 
Channelling  of  functions,  Functions  and 
Responsibilities  of  the  Board.  General 
Statement  Concerning  Gender-Related 
Terminology.  Organization  and 
functions  (Government  agencies). 

Accordingly,  the  Board  hereby  . 
amends  Part  500  of  Subchapter  A. 
Chapter  V.  Title  12  of  the  Code  of 
Federal  Regulations,  as  set  forth  below. 


JMI 
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SUBCHAPTER  A— GENERAL 

PART  500— ORGANIZATION  AND 
CHANNELING  OF  FUNCTIONS 

1.  The  authority  for  Part  500  continues 
to  read  as  follows: 

Authority:  Federal  Home  Loan  Bank  Act. 
sec.  17.  47  Stat.  736.  as  amended:  12  U.S.C. 
1437,  Reorg.  Plan  No.  3  of  1974,  12  FR  4981,  3 
CFR.  1943-48  Comp.,  p.  1071. 

2.  Add  a  new  §  500.6,  as  follows: 

§  500.6    General  statement  concerning 
gender-related  terminology. 

The  statutes  administered  by  the 
Board  and  the  rules,  regulations, 
policies,  practices,  publications, 
directives,  and  guidelines  promulgated 
pursuant  to  such  statutes  that  prescribe 
the  course  and  methods  to  be  followed 
by  the  Board  and  the  Federal  Savings 
and  Loan  Insurance  Corporation  that 
inadvertently  use  or  contain  gender- 
related  terminology  are  to  be  interpreted 
as  equally  applicable  to  either  sex. 

By  the  Federal  Home  Loan  Bank  Board. 
)«fr  Sconyars, 
Secretary. 
|FR  Doc.  85-18852  Filed  8-7-85;  8:45  am| 
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12  CFR  Parts  545  and  563 
[No.  85-«35) 

Distribution  of  ARM  Information 

Dated:  August  1. 1985. 

agency:  Federal  Home  Loan  Bank 
Board. 

action:  Final  rule. 


summary:  The  Board  of  Governors  of 
the  Federal  Reserve  System  and  the 
Federal  Home  Loan  Bank  Board,  in 
conjunction  with  other  federal  agencies 
and  interested  parties,  have  published  a 
booklet  containing  information  for 
consumers  about  adjustable-rate 
mortgage  loans.  Because  safe  and  sound 
lending  practices  require  borrower 
awareness,  the  Board  is  hereby 
amending  its  regulations  to  require  all 
insured  institutions  to  distribute  this 
publication  or  suitable  substitute 
information  to  applicants  for  such  loans. 
EFFECTIVE  DATE:  October  8, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cilda  Morse.  Consumer  Affairs  Officer. 
Office  of  Community  Investment,  at 
(202)  377-6822;  Jerome  Edelstein, 
Attorney,  at  (202)  377-7057.  or  Michael 
Solomon.  Attorney,  at  (202)  377-6432. 
Regulations  and  Legislation  Division, 
Office  of  General  Counsel.  Federal 
Home  Loan  Bank  Board.  1700  G  Street 
NW..  Washington,  D.C.  20552. 


SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  407  of  the  National  Housing 
Act.  12  U.S.C.  1730.  the  Federal  Home 
Loan  Bank  Board  ("Board"),  as  the 
operating  head  of  the  Federal  Savings 
and  Loan  Insurance  Corporation 
("Corporation"  or  "FSLIC").  has 
authority  to  ensure  the  safe  and  sound 
operation  of  institutions  the  accounts  of 
which  are  insured  by  the  FSUC 
("insured  institutions").  The  popularity 
and  widespread  availability  of  a  variety 
of  adjustable-rate  mortgages  ("ARMs") 
are  a  recent  development  in  home 
finance.  Compared  to  fixed-rate 
mortgages,  however.  ARMs  present 
borrowers,  particularly  consumers,  with 
unfamiliar  and  complicated  options 
regarding  changing  payments,  terms, 
and  amortization.  The  Board  beheves 
that  safe  and  sound  lending  using  ARMs 
requires  that  the  borrower  have  a  full 
understanding  of  the  type  of  obligation 
being  incurred  in  order  to  make  a 
reasonable  and  meaningful  decision 
concerning  ability  to  repay. 

Although  a  responsible  lender  must 
also  make  an  independent 
determination  of  the  borrower's  ability 
and  commitment  to  repay  the  loan,  the 
Board  believes  that  the  borrower's 
informed  agreement  is  essential  to  a 
successful  loan  relationship.  This 
requires,  in  turn,  that  the  borrower  fully 
understand  the  current  and  potential 
obligations  under  the  loan  arrangement 
at  its  inception.  Such  an  understanding 
will  do  much  to  avoid  "payment  shock" 
and  to  preclude  a  reduced  commitment 
to  repayment  based  on  a  borrower's 
perception  of  unfair  and  unanticipated 
disadvantage. 

For  these  reasons,  on  April  17, 1985. 
the  Board  proposed  to  adopt  a 
regulation  requiring  insured  institutions 
to  disclose  in  simple  terms  to  certain 
applicants  the  general  nature  of  the 
ARM  device,  including  all  of  its 
significant  features  (Board  Res.  No.  85- 
287.  50  FR  16094  (April  24. 1985)).  The 
Board  received  66  public  comments  in 
response  to  the  proposed  rule.  The  great 
majority  (51)  were  submitted  by  savings 
and  loan  associations.  Of  the  remaining 
comments,  seven  were  received  from 
savings  banks,  six  from  trade 
associations,  and  two  from  law  firms. 

Nineteen  commenters  expressed 
either  unqualified  support  for  the 
proposal  or  support  with  certain 
modifications.  Forty-seven  commenters 
opposed  the  proposed  rule.  The  great 
majority  of  commenters,  whether  in 
support  or  opposition,  praised  the 
regulatory  goal  of  public  disclosure  and 
the  concomitant  spirit  and  intent  of  the 
proposed  rule.  The  objections  focused 
on  a  perceived  lack  of  need  for  the 
proposed  rule  and  problems  associated 


with  its  implementation.  The  Board  has 
carefully  reviewed  all  comments,  which 
are  discussed  more  fully  below,  and  has 
determined  to  adopt  the  regulation 
substantially  as  proposed,  with 
modifications  as  described. 

Need  for  and  Implementation  of  the  Rule 

A.  Duplication 

Some  34  commenters  stated  that  the 
information  required  would  duplicate 
information  already  provided  to 
borrowers.  Nine  respondents  argued 
that  the  proposal  would  duplicate 
information  requirements  set  forth  under 
12  CFR  545.33  for  federal  associations, 
while  18  others  referred  to  information 
otherwise  provided  by  lenders  or 
available  to  borrowers  through  the 
media,  builders,  or  real  estate  agents. 
Seven  commenters  thought  the 
information  would  duplicate  information 
required  under  Regulation  Z  (Truth  in 
Lending),  either  as  currently  in  effect  or 
as  proposed  by  the  Federal  Reserve 
Board  (50  FR  20221  (May  15. 1985)). 

The  Board  notes  that  §  545.33  of  its 
regulations  applies  only  to  federal 
associations,  so  there  would  be  no 
"overlap"  of  Board  rules  with  respect  to 
insured  institutions  generally.  Moreover. 
§  545.33(f)(7)  provides  for  instrument- 
specific  information,  while  the  new  rule 
fills  a  significant  void  by  requiring  the 
provision  of  general  information  to  the 
borrower  about  the  nature  of  ARM 
loans.  This  is  designed  as  a  tool  to  alert 
the  borrower  to  the  advantages  and 
disadvantages  of  an  ARM — to  the 
features  of  ARM  loans  generally 
(whether  or  not  they  are  included  in  the 
loan  the  borrower  ultimately  applies 
for) — and  thus  to  aid  him  or  her  in 
shopping  for  a  loan  and  determining 
which  loan,  and  which  loan  terms  and 
features,  best  meets  his  or  her  needs. 

Second,  with  those  goals  in  mind,  the 
disclosures  under  the  new  regulation  are 
required  earlier  in  the  lending  process — 
by  the  time  the  lender  provides  an 
application  form  to  a  borrower  or  before 
the  applicant  becomes  obligated  to  pay 
a  nonrefundable  fee,  whichever  comes 
first — than  are  the  disclosures  required 
by  §  545.33(f).  Under  the  provision,  the 
information  required  must  be  distributed 
not  later  than  three  business  days 
following  receipt  of  a  written 
application. 

Third,  the  disclosure  requirement  of 
the  new  regulation  may  be  satisfied  by 
distribution  of  a  booklet  No  such 
standardized  device  exists  for  the 
§  545.33  disclosures. 

Similarly,  the  Board  believes  the 
requirement  is  necessary  despite 
information  voluntarily  provided  by 
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lenders,  builders,  real  estate  agents,  and 
the  media.  The  Board  believes  that  the 
disclosure  required  by  the  rule,  unlike 
other  sources  of  information  available, 
will  ensure  that  all  applicants  for  certain 
ARM  loans  from  insured  institutions 
receive  a  standardized,  clear,  concise 
discussion  of  ARMs  at  a  time  when  it 
can  still  be  meaningful  in  the  applicant's 
decision-making  process,  and  thus  will 
enable  prospective  borrowers  to  decide 
intelligently  which  features  may  or  may 
not  make  an  ARM  loan  right  for  them. 
The  Board  also  does  not  believe  the 
regulation  duplicates  current  Regulation 
Z  requirements.  Those  required 
disclosures  tend  to  be  instrument- 
specific,  see  12  CFR  226.18(f}.  and  their 
timing  is  later  than  that  required  by  the 
regulation  adopted  today.  Specifically, 
the  Regulation  Z  disclosures  with  regard 
to  residential  mortgaes  are  required  to 
be  delivered  "before  consummation, 
or  .  .  .  not  later  than  3  business  days 
after  the  creditor  receives  the 
consumer's  written  application, 
whichever  is  earlier."  12  CFR  226.19(a). 
Amendments  to  Regulation  Z  proposed 
by  the  Federal  Reserve  Board  on  May 
15. 1985  (50  FR  20221)  would  require  that 
a  creditor  offering  ARMs  "shall  make 
available  at  its  place  of  business  a  clear 
and  concise  description  of  the  nature  of 
loans  offered  by  the  creditor." 
Distribution  of  the  booklet  "Consumer 
Handbook  on  Adjustable  Rate 
Mortgages"  would  constitute 
compliance  with  that  proposed 
amendment. 

Consequently,  for  the  reasons  stated, 
the  Board  had  decided  that  it  is 
necessary  and  appropriate  to  adopt  a 
requirement  that  insured  institutions 
provide  general  ARM  information  to 
loan  applicants,  as  described  in  its 
proposal,  and  notes  that  lenders  are 
given  flexibility  in  how  they  comply 
with  the  requirement. 

B.  Consumer  Overload 

As  a  corollary  of  the  duplication 
argument,  the  next  most  frequent 
criticism  of  the  proposal  was  that  ARM 
consumers  are  already  awash  with 
sometimes  duphcative  disclosure 
documents.  Nineteen  commenters 
concluded  that  the  quantity  of 
information  offered  confuses  consumers 
and  makes  them  less  likely  to  absorb  the 
material.  Commenters  charged  that  the 
"overload"  of  information  carries  the 
lender's  burden  so  far  that  consumers 
are  unlikely  to  play  their  part  by  reading 
the  material.  The  premise  stated  or 
implied  in  most  of  these  comments  is 
that  the  average  ARM  shopper  discards 
written  disclosures  in  favor  of  oral 
explanations  and  seeks  little  more  than 
a  quick  decision  on  loan  qualification. 


As  has  been  noted  above,  the  Board 
believes  that  consumers  need  general 
ARM  information  at  a  meaningful  point 
in  their  loan  shopping.  The  Board  further 
believes  that  the  booklet  entitled 
"Consumer  Handbook  on  Adjustable 
Rate  Mortgages"  is  the  most  readable, 
clear,  and  concise  treatment  of 
adjustable-rate  mortgages  available  to 
the  general  public.  It  is  one  means  of 
satisfying  the  disclosure  requirement  of 
the  new  rule,  and  it  does  not  contradict 
or  detract  from  other  disclosure 
documents.  In  fact,  it  was  specifically 
designed  to  enhance  the  consumer's 
understanding  of  the  entire  ARM  device, 
and  thus  should  be  helpful  in 
understanding  other  documents.  The 
Board  believes  the  benefits  to  the  public 
from  distribution  of  the  handbook  or 
comparable  information  will  be 
significant  and  will  far  outweigh 
speculative  concern  that  the  consumer 
will  be  left  overloaded  and  confused, 
unable  or  unwilling  to  read  ARM 
material. 

C.  Cost 

Eighteen  commenters  voiced  concern 
over  the  cost  of  making  the  disclosure. 
Many  commenters  stated  or  implied  that 
they  would  pass  on  those  costs  to 
consumers  and  thus  concluded  that  the 
regulation  would  disserve  the  public. 

The  Board  believes  that  the  costs 
associated  with  printing  and  distribution 
of  disclosures  such  as  the  handbook 
would  be  minimal  and  would  be  far 
outweighed  by  the  public  benefit  gained 
from  the  disclosure  and  education 
offered  and  the  dollars  saved  by  lenders 
as  a  result  of  fewer  delinquent  and 
defaulting  ARM  borrowers. 

D.  Precision  of  Information 

Nine  commenters  argued  that  the 
handbook  offers  an  imprecise 
explanation  of  ARMs.  either  because  it 
is  too  vague  and  simplistic  or  because  it 
does  not  accurately  reflect  the  ARM 
instrument  assortment  of  a  particular 
lender.  As  to  the  former  point, 
commenters  contended  that  complex 
and  technical  information  such  as  ARM 
financing  cannot  be  broken  down  into  a 
general  handbook  of  basic  terms 
without  misleading  and  omitting  needed 
information.  As  to  the  latter  point, 
commenters  recited  examples  of  their 
own  unique  ARM  instruments  which 
differ  from  examples  in  the  handbook. 

The  "Consumer  Handbook  on 
Adjustable  Rate  Mortgages"  is  a 
document  of  significant  but  not 
exhaustive  utility.  As  its  title  suggests,  it 
is  a  handbook  which  sets  out  some  of 
the  basic  concepts  of  ARMs  and  their 
practical  effects.  Its  examples  are 
illustrative.  Its  simplicity  is  based  upon 


the  belief  that,  however  complex  an 
ARM  instrument,  a  consumer  must  be 
provided  with  a  basic  understanding  of 
the  relevant  concepts  in  order  to  be  an 
informed  borrower.  The  Board  would 
call  to  the  attention  of  these  commenters 
the  introductory  remarks  on  the  first 
page  of  the  booklet: 

It  is  designed  to  help  consumers 
understand  an  important  and  complex  new 
product  available  to  home  buyers. 

We  believe  a  fully  informed  consumer  is  in 
the  best  position  to  make  a  sound  economic 
choice.  If  you  are  buying  a  home,  and  looking 
for  a  home  loan,  this  booklet  will  provide 
useful  basic  information  about  ARMs.  It 
cannot  provide  all  the  answers  you  will  need, 
but  we  believe  it  is  a  good  starting  point. 

The  Board  also  notes  that  institutions,  if 
they  prefer,  may  make  the  required 
disclosure  through  means  other  than  the 
handbook  so  long  as  it  cpmplies  with  the 
regulation. 

J.  Mandatory  v.  Voluntary 

Six  commenters.  including  supporters 
of  the  proposed  rule,  expressed  their 
preference  for  a  voluntary  distribution 
of  the  handbook  or  substitute 
information.  Almost  all  of  these 
commenters  lauded  the  public 
disclosure  purpose  of  the  rule  but  either 
stated  or  implied  that  institutions 
offering  ARM  loans  have  sufficient 
business  integrity  to  distribute  the 
booklets  on  their  own  as  a  worthwhile 
"adjunct"  or  "handy  device"  to 
accompany  existing  disclosures. 

The  Board  fully  respects  the  integrity 
of  insured  institutions  offering  ARMs 
and  appreciates  the  ongoing  business 
practice  of  many  lenders  in  voluntarily 
distributing  the  consumer  handbook  to 
ARM  shoppers.  However,  this  practice 
is  not  uniform,  and  thus  the  public 
benefit  and  information  dissemination 
are  neither  uniform  nor  optimal. 
Therefore,  the  Board  believes  that  the 
only  guarantee  of  adequate  consumer 
disclosure  is  the  requirement  set  forth  in 
the  regulation. 

F.  Necessity 

Five  commenters  argued  that  there 
has  been  no  demonstrated  need  for 
distribution  of  the  handbook.  They 
challenged  the  Board's  promulgation  of 
the  rule  as  resting  on  assumption  rather 
than  on  market  evaluation  of  need.  They 
pointed  to  a  public  discussion  of  ARMs 
and  the  media  and  concluded  that  ARM 
shoppers  are  already  informed  by  the 
time  they  reach  the  lender. 

The  Board  believes  these  commenters 
have  misjudged  the  impact  of  variable- 
rate  lending  upon  the  credit  industry.  It 
is  a  new  socioeconomic  phenomenon  for 
consumers  and  lenders  to  turn  from 
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fixed  to  adjustable-rale  mortgages.  ARM 
instruments  evolve  constantly  and  differ 
from  lender  to  lender.  This  factor, 
combined  with  the  potential  of  ARMs 
for  significant  payment  changes,  raises 
questions  about  the  ability  of  consumers 
to  understand  and  make  informed 
decisions.  There  is  a  strong  consensus  in 
Congress  and  throughout  the  financial 
regulatory  agencies  and  the  financial 
industry  that  inadequate  information 
about  ARMs  presents  the  potential  for 
large-sclae  delinquency  and  default.' 
Therefore,  it  would  be  irresponsible  for 
the  Board  to  wait  for  empirical  data  on 
defaults  before  proposing  disclosure 
rules  aimed  at  informing  the  consumer. 

G.  Reliability    . 

Three  commenters  suggested  that 
ARM  instruments  are  evolving  so 
rapidly  that  the  information  available  in 
the  handbook  will  be  outdated  and 
misleading  by  the  time  it  is  printed  and 
distributed. 

In  response,  the  Board  continues  to 
emphasize  that  the  consumer  handbook 
is  only  a  starting  point  and  is  not 
intended  to  be  an  exhaustive  menu  of 
available  ARM  instruments.  Moreover, 
the  Board  will  closely  monitor  the  public 
response  to  the  information  conveyed. 
Finally,  provision  of  the  handbook  is  not 
an  exclusive  means  of  complying  with 
the  regulation. 

H.  Tone 

Three  commenters  criticized  the 
consumer  handbook  for  the  negative 
market  effect  its  tone  may  have  upon 
potential  ARM  consumers.  They  charged 
that  the  tone  is  excessively  cautionary 
and  may  unduly  frighten  the  public. 
They  suggested  a  more  positive  slant  to 
disclosure  should  be  taken. 

The  Board  rejects  the  criticism  that 
the  tone  is  alarming.  The  Board  notes 
that  the  Board  and  the  Federal  Reserve 
Board  painstakingly  prepared  the 
handbook  with  the  assistance  of  several 
other  government  regulatory  agencies 
and  most  of  the  major  financial  trade 
associations.  Many  drafts  were 
undertaken  and  a  wide  array  of 
comments  considered  before  crafting 
what  the  Board  believes  to  be  a 
document  with  balanced  tone.  The 
Board  is  unaware  of  any  negative 
market  impact  caused  by  the  consumer 
handbook  where  it  has  been  distributed. 


'  Among  those  calling  for  inproved  disclosures  are 
the  Mortgage  Bankers  Associations,  the  National 
Association  of  Realtors,  the  National  Association  of 
Home  Builders,  the  Mongage  Insurance  Companies 
of  America,  and  a  coalition  of  60  national  and  local 
civil  rights,  labor,  neighborhood,  church,  and 
consumer  organizations. 


Scope  of  the  Regulation 

A.  Lenders  Covered  by  the  Regulation 

Four  commenters  felt  that  in  its 
proposal  the  Board  did  not  properly 
address  the  scope  of  the  regulation  with 
regard  to  the  universe  of  lenders  to 
which  it  would  apply. 

Two  commenters,  one  of  whom 
nevertheless  supported  the  proposal,  felt 
that  the  requirement  should  be  applied 
to  all  institutions  offering  ARMs,  such  as 
mortgage  bankers,  banks,  and  credit 
unions.  Such  a  broad  application  is 
beyond  the  authority  of  the  Board.*  The 
Board  notes,  however,  that  the  Federal 
Reserve  Board  has  proposed  that  all 
creditors  subject  to  Regulation  Z  make 
similar  material  available  at  their  place 
of  business  if  they  offer  adjustable-rate 
loans  secured  by  a  consumer's  principal 
residence  (50  FR  20221  (1985)). 

Another  commenter  suggested  that  the 
regulation  should  be  incorporated  into 
§  545.33(f}  governing  federal 
associations.  As  the  Board  understands 
the  suggestion,  it  was  made  not  with  the 
intent  of  excluding  state-chartered 
insured  institutions  from  its  reach,  but 
as  a  means  of  consolidating  and 
simplifying  the  appHcable  disclosure 
regulations  of  the  Board.  The  Board 
believes  this  goal  can  best  be 
accomplished  by  adopting  the  proposal 
as  a  final  rule  as  set  forth  in  new 
§  563.9-9,  as  proposed,  but  amending  the 
disclosure  requirements  contained  in 
§  545.33(f)  to  cross-refer  to  this 
additional  requirement,  thus  alerting 
Federal  associations  to  its  existence. 
The  Board  notes  that,  as  is  the  case  with 
the  other  disclosure  elements  of 
S  545.33,  this  disclosure  would  apply  to 
loans  purchased  from  an  affiliate  or 
loans  purchased  from  an  unaffiliated 
entity  as  part  of  a  business  arrangement 
or  agreement  to  purchase  loans  not  yet 
originated. 

B.  Loans  Covered  by  the  Regulation 

The  rule,  as  proposed  and  as  adopted 
today  as  a  final  rule,  requires 
distribution  of  this  information  only  to 
loan  applicants  who  are  natural  persons 
and  only  in  connection  with  applications 
for  ARMs  secured  by  the  applicant's 
own  home  or  the  home  of  an  immediate 
family  member.  Because  the  disclosure 
requirement  applies  only  if  the  home  is 
the  principal  residence  of  the  borrower 
or  a  member  of  his  immediate  family,  it 
would  not  affect  applications  for  loans 
secured  by  second  homes,  vacation 


'The  Board  notes,  however,  that  housing 
creditors  which  utilize  ARMs  pursuant  to  Title  VtU 
of  the  Gam-St  Germain  Depository  Institutions  Act 
of  1982. 12  U.S.C  3601-05.  will  be  subject  to  the 
requirement  under  the  provisions  of  that  Act. 


homes,  or  investment  properties.  While 
distribution  is  required  in  conjunction 
with  applications  for  loans  secured  by 
both  first  and  junior  liens,  it  does  not 
apply  to  applications  for  consumer 
credit  (as  defined  in  S  561.38)  secured  by 
a  home  but  upon  which  security  the 
lender  is  not  relying  primarily  for 
repayment  of  the  loan. 

Several  commenters  felt  that  the 
scope  of  loans  to  be  covered  was  either 
too  narrow  or  too  broad. 

Commenters  variously  recommended 
that  the  regulation  should  in  addition 
cover  (1}  home  equity  loans:  (2)  non-real 
estate  loans;  (3)  all  types  of  adjustable- 
rate  loans;  (4)  loans  secured  by  second 
homes;  or  (5)  loans  to  owner  occupants 
only.  None  of  these  recommendations 
was  put  forth  by  more  than  one 
commenter. 

In  making  this  proposal,  the  Board  has 
attempted  to  balance  the  minimal 
expected  burden  which  may  be  imposed 
on  insured  institutions  against  the 
significant  advantages  which  it  believes 
wUl  accrue  to  institutions  and  borrowers 
by  ensuring  that  borrowers  have  timely, 
clear,  and  concise  information  as  to  the 
nature  of  ARM  loans.  Thus,  the  Board 
has  limited  (he  requirement  to  those 
loans — adjustable-rate  loans  secured  by 
homes — ^which  tend  to  be  the  most 
complex  and  most  important  for  the 
average  borrower. 

The  Board  focused  on  ARMs  primarily 
secured  by  a  consumer's  principal 
residence  for  several  reasons.  A  home  is 
likely  to  be  the  largest  purchase  an 
individual  will  make,  so  diat  the  size  of 
the  loan  relative  to  a  consumer's  other 
obligations  makes  it  more  vulnerable 
than  other  debts.  Almost  any  negative 
change  in  circumstances  or  unexpected 
increase  in  the  obligation  is  likely  to 
result  in  delinquency  or  default  and  the 
consequent  loss  of  the  home.  Loans  for 
the  purchase  of  homes  are  also  the  most 
common  usage  for  ARMs.  Although 
some  adjustable-rate  loans  are  made  to 
finance  cars  or  other  consumer 
purchases,  the  Board  believes  that  such 
loans  are  likely  to  be  for  smaller 
amounts  and  shorter  durations.  The 
successful  repayment  of  such  nonhome 
loans,  therefore,  should  be  less 
vulnerable  to  changes  in  circumstances, 
and  default  should  entail  far  less 
disastrous  consequences  for  the 
borrower.  The  emotional  investment  an 
individual  may  have  in  his  home  also 
contributes  to  the  Board's  belief  that  the 
consumer  is  most  in  need  of  protection 
when  his  or  her  home  is  at  stake. 

Consequently,  the  Board  t>eUeve8  that 
the  types  of  loans  identified  in  the 
regulation  are  those  for  which  adequate. 
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clear,  and  concise  information  as  to  the 
nature  of  ARM  loans  is  most  crucial. 

Given  these  considerations,  the  Board 
believes  that  extending  the  rule  to 
include  loans  secured  by  second  homes 
and  non-real  estate  loans  would  impose 
burdens  on  institutions  not  justified  by 
the  size  and  significance  of  the 
obligation  to  the  borrower  and  the  risk 
to  the  institution  and  the  borrower  of 
default. 

The  Board  notes  that  home  equity 
loans  would  be  covered  by  the 
regulation  if  the  borrower's  principal 
residence  is  the  primary  security. 

One  commenter  felt  that  all  loans 
covered  by  the  Real  Estate  Settlement 
Prodcedures  Act  ("RESPA")  should  be 
covered  by  the  proposal.  The  basis  for 
this  suggestion  was  consistency  among 
regulations  rather  than  that  RESPA 
loans  were  more  appropriate  for 
coverage.  The  scope  of  loans  covered  by 
the  RESPA  differs  in  many  respects  from 
that  of  the  rule  adopted  by  the  Board. 
The  RESPA  for  instance,  covers 
residential  real  property  acquired  for 
investment  purposes  and  second  homes. 
24  CFR  3500.5.  On  the  other  hand,  it 
would  not  cover  home  improvement 
loans,  even  if  primarily  secured  by  a 
borrower's  principal  residence.  Id. 

In  adopting  this  regulation,  the  Board 
is  seeking  to  focus  on  loans  in  which 
lack  of  information  is  most  likely  to 
result  in  significant  disadvantages  to 
borrowers  and  lenders.  This  purpose 
diverges  from  that  of  the  RESPA  which 
addressed  a  range  of  problems  including 
disclosure  of  settlement  costs, 
elimination  of  kickbacks  and  referral 
fees,  reductions  in  amounts  required  to 
be  kept  in  escrow  accounts,  and 
modernization  of  recordkeeping  of  land- 
title  information.  While  consistency 
among  various  regulations  would  be 
helpful,  the  Board  believes  that  total 
parallelism  in  this  case  would 
unjustifiably  compromise  the  Board's 
goal  of  focusing  the  regulation  on 
lending  situations  in  which  timely,  clear, 
and  concise  ARM  disclosure  is  most 
critical  to  borowers  and  to  industry- 
wide safety  and  soundness. 

Commenters  also  questioned  the 
extension  of  the  rule  to  cover  loans 
secured  by  a  home  of  the  applicant's 
immediate  family.  The  Board's 
experience  under  the  ARM  regulations 
for  federal  associations  has  led  to  the 
identification  of  loans  secured  by  the 
principal  residence  of  a  member  of  the 
borrower's  immediate  family  as 
generally  not  for  commercial  or 
investment  purposes.  If  the  borrower  is 
purchasing  a  home  to  be  occupied,  for 
example,  by  his  or  her  mother  or  child, 
the  borrower  is  not  likely  to  be 
motivated  by  purely  economic 


considerations:  Such  a  loan  is  for  a 
personal  rather  than  a  business  purpose. 
Consequently,  the  Board  has  decided  to 
include  such  loans  within  the  scope  of 
the  regulation.  One  commenter  posited  a 
situation  in  which  a  borrower  purchases 
an  apartment  to  be  shared  by  his  college 
student  son  and  a  rent-paying 
roommate,  and  suggested  that  the 
purchase  of  such  property  was  for 
investment  purposes.  No  doubt  there  are 
many  variations  on  this  cenario  in 
which  investment  and  personal 
purposes  mix.  The  Board  believes  that  it 
would  not  be  fruitful  to  try  to  draw  fine 
distinctions  as  to  which  considerations 
prevail  under  a  myriad  of 
circumstances.  Thus,  the  regulation  as 
adopted  will  apply  to  such  loans,  but  the 
Board's  examiners  will  monitor  the 
regulatory  experience  in  such 
circumstances  in  order  <o  review  the 
appropriateness  of  this  designation  and 
modify  it  if  necessary. 

Technical  Comments 

A.  Definition  of  Adjustable-Rate 
Mortgage  Loan 

As  proposed,  the  definition  of  an 
ARM  loan  subject  to  the  regulation  is  "a 
mortgage  loan  providing  for  adjustments 
to  the  interest  rate,  payment,  balance  or 
term  to  maturity."  One  commenter  noted 
that  this  definition  includes  mortgages 
which  provide  for  adjustments  to 
interest  or  payments  which  are 
scheduled  and  fixed  at  the  time  of 
contracting.  The  Board  agrees  that  it  did 
not  intend  to  include  such  loans  in  the 
definition  and  has  modified  the 
definition  to  exclude  loans  providing  for 
adjustments  to  the  interest  rate  causing 
adjustments  to  the  balance,  term  to 
maturity,  or  payments  in  accordance 
with  predetermined  schedules. 

B.  Definition  of  Applicant 

One  commenter  noted  that  the 
proposed  definition  of  "applicant" 
differs  from  that  in  the  RESPA  and  the 
Equal  Credit  Opportunity  Act  ("ECOA"). 

Under  the  definition  as  proposed,  an 
applicant  is  a  "natural  person."  The 
RESPA  does  not  define  "applicant."  Its 
provisions  are  instead  to  protect 
"persons,"  including  "individuals, 
corporations,  associations,  partnerships, 
and  trusts."  12  U.S.C.  2602(5).  However, 
as  previously  discussed  the  problems  at 
which  the  RESPA  is  directed  are 
different  from  and  broader  than  lack  of 
information  for  consumer  homebuyers. 
and  thus  Congress  required  protection 
for  a  broader  range  of  borrowers.  The 
Board  further  believes  that  corporations, 
associations,  partnerships,  and  trusts 
typically  have  the  sophistication, 
expertise,  and  legal  resources  to 


acquaint  themselves  with  problems 
related  to  ARM  loans,  and  they  are  not 
likely  to  need  the  information  required 
by  this  regulation. 

Likewise  the  general  purposes  of  the 
ECOA — to  prohibit  credit  discrimination 
based  on  religion,  race,  sex,  marital 
status,  and  other  enumerated  factors — 
are  very  different  from  those  behind  this 
regulation.  The  ECOA  purposes  justify 
the  much  broader  definition  of 
"applicant,"  which  also  includes 
corporate  and  governmental  entities, 
contained  in  12  CFR  202.2  (e),  (x). 

Consequently,  the  Board  has  decided 
to  retain  in  the  final  rule  the  proposed 
definition  of  "applicant."  although  it  has 
made  a  technical  revision  in  order  to 
include  natural  persons,  as  well  as  a 
natural  person,  within  its  scope. 

C.  Definition  of  Home 

One  commenter  noted  that  because  of 
its  definitions  of  "home,"  the  proposed 
regulation  is  inconsistent  with  the  scope 
of  12  CFR  545.33.  The  proposed 
regulation  defined  "home"  as  "real 
estate  comprised  of  a  single-family 
dwelling  or  dwelling  units  for  four  or 
fewer  families  in  the  aggregate, 
including  manufactured  housing, 
condominiums,  and  shares  of  a  non- 
profit residential  cooperative-housing 
association."  Section  545.33 
encompasses  loans  made"  on  the  security 
of  "homes  (including  a  unit  of  a 
condominium  or  cooperative), 
combinations  of  homes  and  business 
property,  farm  residences,  and 
combinations  of  farm  residences  and 
commenercial  farm  real  estate".  "Home" 
for  purposes  of  §  545.33  is  defined  as 
"(r]eal  estate  comprising  a  single  family 
dweUing(s)  or  a  dwelling  unit(s)  for  four 
or  fewer  families  in  the  aggregate."  12 
CFR  541.14. 

The  Board  concurs  that  the  goals  of 
consistency  and  ease  of  interpretation, 
as  well  as  adequate  but  tailored 
coverage,  require  a  revision  of  the 
proposed  definition  of  "home." 
Consequently,  the  Board  has  modified 
the  definition  of  "home"  to  refer  to  the 
definition  set  forth  in  §  541.14,  which 
already  incorporates  by  reference 
condominiums  and  cooperatives,  and 
also  to  include  combinations  of  homes 
and  business  property,  farm  residences, 
and  combinations  of  farm  residences 
and  commercial  farm  real  estate  as  set 
forth  in  §  545.33.  Manufactured  housing 
is  also  included  in  the  definition 
because  loans  which  it  secures  are 
covered  by  the  §  545.33  disclosures.  5ee 
12  CFR  545.45(d)(2). 
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D.  Timeliness  of  Disclosure 

Thirteen  commenters  objected  to  the 
proposal  to  require  that  the  information 
be  given  to  the  prospective  borrower 
before  the  apphcant  becomes  obligated 
to  pay  a  nonrefundable  fee.  Several 
commenters  noted  that  they  do  not 
charge  any  nonrefundable  fees  or  that 
no  fees  are  charged  until  late  in  the  loan 
application  process  or  until  closing. 
These  commenters  stated  that  under  the 
regulation  as  proposed,  the  disclosure 
would  never  have  to  be  made  or  would 
be  made  too  late  in  the  process  to  aid 
the  prospective  borrower  who  would 
have  no  viable  funding  options  at  that 
time. 

The  Board  agrees  that  the  proposal 
should  be  modified  to  avoid  such  results 
and  is  therefore  requiring  lenders  to  give 
the  disclosure  before  the  applicant 
becomes  obligated  to  pay  a 
nonrefundable  fee  or  not  later  than  the 
time  a  loan  application  form  is  provided 
to  the  applicant,  whichever  is  earlier. 
Because  of  this  change,  the  definition  of 
"receipt  of  an  apphcation"  has  been 
deleted  from  the  regulation  because  it  is 
no  longer  necessary. 

Three  commenters  reported  that  in 
many  instances  the  lender  does  not  see 
the  borrower  until  the  time  of 
application.  These  commenters  stated 
that  disclosure  at  that  point  would  not 
serve  the  purposes  of  the  regulation  by 
providing  the  borrower  with  timely 
information  to  aid  in  loan  shopping. 
Three  other  commenters  thought  that  the 
rule  would  require  a  delay  between 
disclosure  and  receipt  of  the  application 
if  the  lender's  first  opportunity  to  give 
the  disclosure  is  at  the  time  of 
application. 

The  required  disclosure  is  intended  to 
give  prospective  borrowers  the 
opportunity  to  review  the  information 
and  further  educate  themselves  about 
ARM  loans.  Neither  the  Board  nor  the 
institutions  it  regulates  can  make  the 
prospective  borrower  read  the  material 
or  understand  it,  nor  does  the  Board 
expect  institutions  to  do  the  impossible 
and  provide  the  applicant  with  the 
information  before  there  is  any  contact 
between  them.  Consequently,  as  long  as 
the  institution  provides  the  applicant 
with  the  information  at  the  required 
time,  the  institution  will  have  complied 
with  the  regulation. 

One  commenter  questioned  the 
applicability  of  the  timing  requirement 
when  there  is  no  face-to-face  contact 
between  the  institution  and  the 
applicant.  The  Board  believes  that 
lenders  should  be  fully  subject  to  the 
rule  under  such  circumstances.  The 
simple  answer  is  that  when  an 
institution  provides  an  application  to  a 


prospective  borrower  or  before  the 
borrower  becomes  obligated  to  pay  a 
nonrefundable  fee  to  the  institution, 
whichever  is  earlier  and  through 
whatever  mechanism,  the  institution 
should  arrange  to  provide  the  required 
disclosure. 

Another  commenter  asked  whether 
disclosure  would  be  required  when  the 
customer  does  not  state  a  preference  for 
a  fixed-rate  or  ARM  loan.  The  Board 
notes  that  if  the  institution  could  treat 
the  application  as  an  application  for  an 
ARM  loan,  then  the  disclosure  must  be 
provided. 

Another  commenter  asked  whether,  in 
order  to  comply  with  the  disclosure 
requirement,  a  new  application  would 
be  required  if  an  applicant  applied  for  a 
fixed-rate  loan  and  subsequently  asked 
that  it  be  treated  as  an  application  for 
an  ARM  loan.  The  Board  notes  that  no 
new  application  would  be  required; 
however,  the  disclosure  would  have  to 
be  given  before  the  institution  could 
permit  the  borrower  formally  to  change 
the  application. 

Two  commenters  suggested  that  the 
information  would  be  most  helpful  to  the 
home  buyer  if  delivered  at  the  time  the 
buyer  and  seller  execute  a  preliminary 
contract  of  purchase  for  the  property. 
However,  the  Board  does  not  ha\'e 
jurisdiction  over  the  relevant  parties  to 
impose  such  a  requirement. 

Two  other  commenters  thought  that 
the  Board  should  merely  require  the 
lender  to  have  the  information  available 
at  its  place  of  business,  as  proposed  by 
the  Federal  Reserve  Board  at  50  FR 
20221  (1985).  The  Board  does  not  believe 
this  procedure  ensures  the  likelihood 
that  the  applicant  will  receive  the 
information  in  a  timely  fashion.  One  of 
the  commenters  recommended  that  the 
lender  provide  the  information  to  the 
borrower  at  the  time  of  the  RESPA. 
Regulation  Z.  and  §  545.33  disclosures. 
The  Board  declines  to  follow  this 
suggestion,  because  it  would  not  only 
impose  added  burdens  on  lenders  but 
would  also  provide  the  information  to 
applicants  later  than  under  the 
regulation  as  adopted  today,  thus 
impairing  its  value. 

Consequently,  for  the  reasons  set 
forth  above,  the  Board  has  decided  to 
modify  the  proposal  to  provide  for 
disclosure  no  later  than  the  time  when 
the  institution  provides  a  written  loan 
application  to  the  applicant  or  before 
the  applicant  becomes  obligated  to  pay 
a  nonrefundable  fee,  whichever  is 
earlier. 

Clarificadon 

The  proposed  rule  would  have 
required  that  the  institution  disclose  the 
"nature  of  the  loan  being  offered." 


However,  the  Board,  as  it  explained  in 
the  preamble  to  the  proposed  regulation, 
intended  that  the  disclosure  be  of  the 
"general  nature  of  the  ARM  device." 
The  language  of  the  final  rule  is 
modified  to  reflect  this. 

The  Board  is  also  amending  $  545.33. 
which  contains  ARM  disclosure 
requirements  applicable  to  federal 
associations,  to  cross-refer  to  the 
regutation  adopted  today.  The  Board 
believes  that  this  change  will  facilitate 
compliance  by  federal  associations  with 
all  ARM  disclosures  required  by  the 
Board,  as  well  as  compliance  by  other 
housing  creditors  which  utilize  ARMs 
pursuant  to  tide  VIII  of  the  Gam-St 
Germain  Depository  Institutions  Act  of 
1982. 12  U.S.C.  3801-05. 

Effective  Date 

To  give  those  subject  to  the  regulation 
time  to  secure  or  prepare  supplies  of  the 
required  information,  the  usual  30-day 
delay  of  effective  date  has  been 
extended  to  October  8. 1985. 

Final  Regulatory  Flexibility  Analysis 

Pursuant  to  section  3  of  the  Regulatory 
Flexibility  Act,  Pub.  L  No.  96-354. 94 
Stat.  1164. 1167  (1980).  the  Board  is 
providing  the  following  regulatory 
flexibility  analysis: 

1.  Need  for  and  objectives  of  the  rule. 
These  elements  are  incorporated  above 

in  SUPPLEMENTARY  INFORMATION 

regarding  the  rule. 

2.  Issues  raised  by  comments  and 
agency  assessment  and  response.  These 
elements  are  incorporated  above  in 
SUPPLEMENTARY  INFORMATION  regarding 
the  rule. 

3.  Significant  alternatives  minimizing 
small-entity  impact  and  agency 
response.  The  Board  rejected  the 
alternatives  discussed  above  in 

SUPPLEMENTARY  INFORMATION  for  the 

reasons  given  therein. 

List  of  Subjects  in  12  CFR  Parts  545  and 
563 

Savings  and  loan  associations. 
Savings  banks. 

Accordingly,  the  Federal  Home  Loan 
Bank  Board  hereby  amends  parts  545 
and  563.  Subchapters  C  and  D.  Chapter 
V  of  Tide  12,  Code  of  Federal 
Regulations,  as  set  forth  below. 

1.  The  statutory  authority  for  Part  545 
is  revised  to  read  as  follows: 

Authority:  Sec.  5,  48  Stat.  132^  as  amended 
(12  U.S.C.  1464):  Reorg.  Plan  No.  3  of  1947:  3 
CFR  1071  (1943-48  Comp.). 
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SUBCHAPTER  C— FEDERAL  SAVINGS  AND 
LOAN  SYSTEM 

PART  545— OPERATIONS 

§545.33    [Amendad] 

2.  Amend  §  545^33(0(7)  by  adding  at 
the  end  thereof  the  following  sentence: 
"The  requirements  of  S  563.9-9  shall 
also  be  complied  with.". 

SUBCHAPTER  I>-f  EDERAL  SAVINGS  AND 
LOAN  INSURANCE  CORPORATION 

PART  563— OPERATIONS 

3.  The  statutory  authority  for  Part  563 
is  revised  to  read  as  follows: 

Autborit>:  Sec.  17.  47  Stat.  736.  as  amended 
(12  U.S.C.  1437):  sec.  202,  96  Stat.  1489:  sec. 
409.  94  Stat  160:  «ec«.  402.  403.  407,  48  Stat. 
1256. 1257. 1260.  as  aoiended  (12  U.S.C  1725. 
1726.  1730):  1947  Reorg.  Plan  No.  3. 12  FR 
4981.  3  CFR  1071  (1943-48  Comp). 

4.  Add  a  new  §  563.9-9  to  read  as 
follows: 

§  563>-9    Ad)ustabie-rate  mortag«  loan 
disclosures. 

(a)  Definitions.  For  purposes  of  this 
section: 

(1)  "Adjustable-rate  mortgage  loan" 
means  a  mortgage  loan  providing  for 
adjustments  to  the  interest  rate  which 
cause  a  change  in  balance,  terra  to 
maturity,  or  payment  levels  other  than 
those  established  by  a  fixed, 
predetermined  schedule  at  the  time  of 
contracting  for  the  loan. 

(2)  "Apphcant"  means  a  natural 
person  (or  persons)  making  a  loan 
application. 

(3)  "Home"  means  real  estate  as 
defined  by  §  541.14  of  this  Chapter, 
manufactured  honsing.  combinations  of 
homes  and  business  property,  and  farm 
residences  or  combinations  of  farm 
residences  and  commercial  farm  real 
estate. 

(b)  In  addition  to  any  other  required 
disclosures,  an  insured  institution  shall 
provide  a  clear  and  concise  description 
of  the  nature  of  adjustable-rate 
mortgage  loans  to  each  applicant  for 
Such  a  loan  secured  by  a  home  that  is  or 
is  to  become  the  principal  place  of 
residence  of  the  applicant  or  of  a 
member  of  the  applicant's  immediate 
family.  This  disclosure  shall  be  made 
not  later  than  the  time  the  institution 
provides  an  applicant  with  an 
application  form  or  before  the  applicant 
becomes  obligated  to  pay  a 
nonrefundable  fee  in  connection  with  an 
application,  whichever  is  earlier.  The 
disclosure  shall  be  in  terms  readily 
understandable  by  the  layperson  and 
shall  include  a  description  of  the 
significant  features  of  adjustable-rate 
mortgage  loans. 


(c)  The  booklet  entitled  "Consumer 
Handbook  on  Adjustable  Rate 
Mortgages."  published  by  the  Federal 
Reserve  Board  and  the  Federal  Home 
Loan  Bank  Board  in  consultation  with 
other  government  agencies  and 
nongovernmental  entities,  constitutes  a 
disclosure  in  compliance  with  the 
requirements  of  paragraph  (b)  of  this 
section. 

(d)  Exception.  Disclosure  is  not 
required  in  connection  with  the 
extension  of  consumer  credit  as  defined 
in  S  561.36  of  this  Subchapter  even  if  it 
is  secured  by  a  home,  or  in  connection 
with  any  other  loan  if  the  home  is  not 
the  primary  seucurity  for  the  loan. 

By  the  Federal  Home  Loan  Bank  Board. 
Jeff  Sconyers. 
Secretary. 
[FR  Doc.  85-18851  Filed  8-7-85:  8:45  am) 

BILUNO  CODE  (720-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  178 

[Docket  No.  •4F-01521 

Indirect  Food  Additives;  Adjuvants, 
Production  Aids,  and  SanKizers 

Correction 

In  FR  Doc.  85-17526  beginning  on  page 
30147  in  the  issue  of  Wednesday,  July 
24.  1985.  make  the  following  correction: 
In  the  second  column,  in  the  ADDRESS 
paragraph  in  the  third  line.  "HRA" 
should  read  "HFA". 

BILUNG  COOC  1505-01 -M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parte  27  and  602 
[T.O.  8044] 

Temporary  Estate,  Gift  and 
Generation-Skipping  Transfer  Tax 
Regulations  Under  tfw  Tax  Reform  Act 
of  1984;  Reporting  and  Recordkeeping 
Requirements  for  Certain  Transfers  of 
Publjc  Housing  Bonds 

agency:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Temporary  regulations. 


JMI 


SUMMARY:  This  document  contains 
temporary  estate,  gift  and  generation-" 
skipping  transfer  tax  regulations  relating 
to  the  reporting  requirements  for  certain 
transfers  of  public  housing  bonds  under 


the  Tax  Reform  Act  of  1984.  The 
regulations  provide  Internal  Revenue 
Service  personnel  who  administer  the 
Internal  Revenue  Code  and  members  of 
the  public  with  the  guidance  necessary 
to  comply  with  the  law. 

DATES:  Effective  on  August  8, 1985.  The 
regulations  apply  to  transfers  of  public 
housing  bonds  made  after  December  31, 
1983.  and  before  June  19, 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Fred  E.  Grundeman  of  the  Legislation 
and  Regulations  Division.  Office  of  the 
Chief  Counsel,  Internal  Revenue 
Service.  1111  Constitution  Avenue. 
N.W..  Washington.  D.C.  20224 
(AUention:  CC:LR:T)  202-566-3287.  not  a 
toll-free  call. 

SUPPLEMENTARY  mFORMATION: 

Background 

This  document  contai'^s  temporary 
estate,  gift  and  generation-skipping 
transfer  tax  regulations  relating  to 
certain  reporting  requirements  involving 
public  housing  bonds.  These 
amendments  reflect  section  642  of  the 
Tax  Reform  Act  of  1984  (the  1984  Act] 
(Pub.  L  98-369,  98  Stat.  939).  This 
document  adds  a  new  Part  27. 
Temporary  Estate,  Gift  and  Generation- 
Skipping  Transfer  Tax  Regulations 
under  the  Tax  Reform  Act  of  1984.  to 
Title  26  of  the  Code  of  Federal 
Regulations. 

Transfers  of  Public  Housing  Bonds 

In  Haffner  v.  United  States.  585  F. 
Supp.  354.  affd.  757  F.  2nd  920.  it  was 
held  that  the  value  of  public  housing 
bonds  issued  under  section  11(b)  of  the 
Housing  Act  of  1937  is  not  includible  in 
a  decedent's  gross  estate  and  thus  the 
bonds  are  exempt  from  Federal  estate 
tax.  Section  641  of  the  1984  Act  clarifies 
that  transfers  of  such  bonds  made  after 
June  18, 1984,  are  subject  to  Federal 
estate,  gift  and  generation-skipping 
transfer  tax.  Section  e42(a)  of  the  1984 
Act  requires  that  taxpayers  who  transfer 
such  bonds  after  December  31, 1983,  and 
before  June  19, 1984,  must  report  the 
amount  and  date  of  such  transfers  so 
that  determination  of  the  tax  and 
interest  due  can  be  made  if  it  is 
ultimately  determined  that  such 
transfers  are  subject  to  tax.  Section 
642(b)  of  the  1984  Act  provides  that  a 
taxpayer  who  fails  to  provide  the 
information  required  to  be  reported 
under  section  642(a)  and  such 
regulations  as  are  prescribed  will  be 
liable  for  a  penalty.  The  amount  of  the 
penalty  shall  be  25  percent  of  the 
additional  gift,  estate  or  generation- 
skipping  transfer  tax  that  would  be 
payable  if  such  transfers  were  subject  to 
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tax.  The  regulation  requires  that  in  order 
to  avoid  the  penalty  such  reports  must 
be  made,  on  the  appropriate  Federal  tax 
form,  by  the  later  of  (1)  the  due  date  for 
the  tax  return  covering  the  period  when 
the  transfer  was  made  (including 
extensions);  or  (2)  December  31. 1985. 

Special  Analyses 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
temporary  regulation  is  not  a  major  rule 
as  defined  in  Executive  Order  12291. 
Accordingly,  a  regulatory  impact 
analysis  is  not  required. 

A  general  notice  of  proposed 
rulemaking  is  not  required  by  5  U.S.C. 
553(b)  for  temporary  regulations. 
Accordingly,  the  temporary  regulations 
do  not  constitute  regulations  subject  to 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6). 

Paperwork  Reduction  Act 

The  collection  of  information 
requirements  contained  in  this 
regulation  have  been  submitted  to  OMB 
for  review  under  the  Paperwork 
Reduction  Act  of  1980.  These 
requirements  have  been  approved  by 
OMB. 

Drafting  Infonnation 

The  principal  author  of  these 
regulations  is  Fred  E.  Grundeman,  of  the 
Legislation  and  Regulations  Division  of 
the  Office  of  Chief  Counsel,  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations  both  on  matters  of 
substance  and  style. 

List  of  SubjectB 

26CFRPart27 

Estate  taxes.  Gift  Taxes.  Generation-. 
Skipping  taxes.  Tax  Reform  Act  of  1984. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  a  new  Part  27. 
Temporary  Estate.  Gift  and  Generation- 
Skipping  Transfer  Tax  Regulations 
under  the  Tax  Reform  Act  of  1984  is 
added  to  Title  26  of  the  Code  of  Federal 
Regulations,  and  26  CFR  Part  602  is 
amended  as  follows: 

Paragraph  1.  A  new  Part  27  is  adopted 
as  set  forth  below. 


PART  27— TEMPORARY  ESTATE,  GIFT 
AND  GENERATION-SKIPPING 
TRANSFER  TAX  REGULATIONS 
UNDER  THE  TAX  REFORM  ACT  OF 
1984 

Sec. 

27.642-1     Reports  of  transfers  of  public 
housing  bonds. 

Authority:  26  U.S.C.  7805:  §  27.642-1  also 
issued  under  26  U.S.C.  2001.  note.  Pub.  L.  98- 
369.  section  642. 

§  27.642-1     Reports  of  transfers  of  public 
housing  bonds. 

(a)  In  general.  If  a  donor  or  a  decedent 
transfers  bonds  issued  under  section 
11(b)  of  the  United  States  Housing  Act 
of  1937  (public  housing  bonds)  after 
December  31. 1983,  and  before  June  19, 
1984.  the  taxpayer  shall  report  the  date 
and  amount  of  such  transfer  in  the  time 
and  manner  provided  in  this  section. 

(b)  Manner  of  reporting — (1) 
Transfers  from  decedents.  The  fair 
market  value  of  public  housing  bonds 
transferred  by  a  decedent  dying  after 
December  31, 1983,  and  before  June  19, 
1984.  that  are  not  reported  for  Federal 
estate  tax  purposes  as  part  of  the  total 
value  of  the  gross  estate  of  the  decedent 
shall  be  reported  (along  with  sufficient 
information  to  identify  the  type  of 
bonds)  by  the  executor  of  the  estate  on 
Form  706  (or  706NA),  United  States 
Estate  Tax  Return,  or  on  a  statement 
attached  to  such  return. 

(2)  Transfers  from  donors.  The  fair 
market  value  of  public  housing  bonds 
transferred  for  less  than  full  and 
adequate  consideration  in  money  or 
money's  worth  after  December  31. 1983. 
and  before  June  19, 1984,  that  are  not 
reported  as  part  of  the  total  amount  of 
gifts  made  by  a  donor  during  the 
calendar  year  1984  shall  be  reported  by 
the  donor  along  with  the  date  of  the 
transfer  (and  sufficient  information  to 
identify  the  type  of  bonds)  on  Form  709 
(or  Form  709A).  United  States  Gift  Tax 
Return,  or  on  a  statement  attached  to 
such  return. 

(3)  Generation-skipping  transfers.  The 
fair  market  value  of  pubhc  housing 
bonds  transferred  in  a  generation- 
skipping  transfer  (as  defined  in  section 
2611(a))  occurring  after  December  31. 
1983,  and  before  June  19, 1984.  and  not 
reported  as  a  generation-skipping 
transfer  under  chapter  26  of  the  Internal 
Revenue  Code  of  1954  shall  be  reported 
by  the  trustee  of  the  generation-skipping 
trust  (or  trust  equivalent)  along  with  the 
date  of  the  transfer  (and  su^icient 
information  to  identify  the  type  of 
bonds)  on  Form  706-B.  Generation- 


skipping  Transfer  Tax  Return,  or  on  a 
statement  attached  to  such  return. 

(c)  Time  for  reporting.  If  a  taxpayer 
must  report  transfers  of  public  housing 
bonds  as  provided  in  paragraph  (b)  of 
this  section,  the  date  and  amount  of 
such  transfer  shall  be  disclosed  in  an 
appropriate  schedule  on  the  appropriate 
return  or  in  a  statement  attached  to  the 
return  on  or  before  the  later  of  (1)  the 
due  date  of  the  return  (including 
extensions);  or  (2)  December  31. 1985.  if 
the  taxpayer  has  previously  filed  Form 
709,  709A  or  706B  without  reporting  such 
transfers  the  taxpayer  shall  file  an 
amended  Form  disclosing  the  transfer. 
Where  the  executor  of  an  estate  has 
previously  filed  Form  706  or  706NA 
without  reporting  such  transfers  the 
executor  must  file  a  statement  reporting 
the  required  information  along  with  a 
copy  of  the  first  page  of  the  previously 
filed  return  for  association  with  that 
return. 

(d)  Penalty  for  failure  to  report. 
Except  as  provided  below,  any  taxpayer 
failing  to  provide  the  amount  and  date 
of  any  transfer  of  public  housing  bonds 
as  required  in  this  section  shall  be  liable 
for  a  penalty  equal  to  25  percent  of  the 
excess  of  (1)  the  estate  tax.  the  1984  gift 
tax.  or  the  1984  generation-skipping 
transfer  tax  that  would  be  payable 
assuming  such  transfers  are  subject  to 
tax,  over  (2)  the  applicable  tax  payable 
assuming  such  transfers  are  not  subject 
to  tax.  This  section  shall  not  apply  to 
any  taxpayer  if  the  total  value  of  the 
taxpayer's  transfers  (including  the  value 
of  the  public  housing  bonds)  is  less  than 
the  minimum  filing  requirement  for  the 
appropriate  Federal  transfer  tax  return. 

PART  602— (AMENDED] 

Par.  2.  The  authority  citation  for  Part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.Q  7805. 

§  602.101    [AmendedJ 

Par.  3.  Section  602.101(c)  is  amended 
by  inserting  in  the  appropriate  place  in 
the  table: 
•§  27.642-1 1545-0020" 


There  is  need  for  immediate  guidance 
with  respect  to  the  provisions  contained 
in  this  Treasury  decision.  For  this 
reason,  it  is  found  impracticable  to  issue 
this  Treasury  decision  with  notice  and 
public  procedure  under  subsection  (b)  of 
section  553  of  Title  5  of  the  United 
States  Code  or  subject  to  the  effective 
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date  limitation  of  subsection  (d)  of  that 

section. 

Roscoe  L  Egger,  |r.. 

Commissioner  of  Internal  Revenue. 

Approved:  July  19,  1985. 
Ronald  A.  Pearlman, 
Assistant  Secretary  of  the  Treasury. 
|FR  Doc.  85-18443  Filed  8-7-65;  8:45  am) 

WLUNG  CODE  a30-01-lt 

26  CFR  Parts  48,  154,  and  602 
[T.O.  8043] 

Manufacturers  Excise  Taxes  on 
Sporting  Goods  and  Firearms  and 
Other  Administrative  Provisions  of 
Special  Application  to  Manufacturers 
and  Retailers  Excise  Taxes;  Reporting 
and  Recordkeeping  Requirements 

agency:  Internal  Revenue  Service. 

Treasurj'. 

action:  Final  regulations. 

summary:  This  document  contains  final 
regulations  which  revise  and  update  the 
regulations  on  manufacturers  excise 
taxes  on  sporting  goods  and  firearms 
and  other  administrative  provisions 
especially  applicable  to  manufacturers 
and  retailers  excise  taxes.  These 
amendments  revise  and  update  Part  48 
to  achieve  greater  clarity  and  conform 
the  regulations  to  numerous 
amendments  to  the  Internal  Revenue 
Code  of  1954  made  after  1964.  These 
regulations  provide  necessary  guidance 
to  the  public  for  compliance  with  the 
law. 

DATES:  Effective  August  8. 1985.  except 
as  otherwise  provided,  the  amendments 
made  by  this  document  are  applicable  to 
transactions  made  after  December  31. 
1954. 

FOR  FURTHER  INFORMATION  CONTACT 

Ada  S.  Rousso  of  the  Legislation  and 
Regulations  Division.  Office  of  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Ave..  NW.  Washington. 
D.C.  20224— (Attention:  CC:LR:T:  202- 
566-4336,  not  a  toll-free  call). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  January  5. 1983,  the  Federal 
Register  published  proposed 
amendments  to  the  Manufacturers  and 
Retailers  Excise  Tax  Regulations  (26 
CFR  Part  48)  under  sections  4161,  4181, 
4182.  6011.  6071,  6081.  6091,  6101,  6109, 
6151,  6161,  6206.  6302,  6412,  6416,  6420, 
6421,  6424,  6427  and  6675.  Subsequent  to 
the  publication  of  the  proposed 
amendments,  certain  changes  to  the 
applicable  law  were  made  by  the 
Highway  Revenue  Act  of  1982  (96  Stat. 


2181)  and  the  Tax  Reform  Act  of  1984 
(98  Stat.  494).  These  final  regulations 
have  been  revised  to  reflect  those 
changes  to  the  law.  A  public  hearing 
was  neither  held  nor  requested.  One 
comment  was  received  which  suggested 
that  the  proposed  regulation  provided 
that  the  customer  who  either  reloads  his 
own  cartridges  or  has  another  person 
reload  the  cartridges  for  him  would  be 
liable  for  the  excise  tax  on  the  reloaded 
cartridges.  However,  that  was  not  the 
proper  interpretation.  The  proposed 
regulation  merely  provided  that  the 
customer  who  has  cartridges  reloaded 
would  be  liable  for  excise  tax  only  in 
the  event  that  the  customer  thereafter 
sold  the  reloaded  cartridge.  The  use  by 
the  customer  is  not  subject  to  the  tax 
because  of  the  personal  use  exemption 
under  section  4218. 

The  existing  regulation  provides  that  a 
price  readjustment  to  the  purchaser  is 
made  when  the  price  of  an  article  on 
which  tax  has  been  paid  is  later 
readjusted  because  the  article  or  its 
covering  or  container  is  returned  or 
repossessed,  or  a  bona  fide  discount, 
rebate  or  allowance  against  the  sales 
price  is  made.  That  part  of  the  tax  which 
is  proportionate  to  the  part  of  the  price 
which  is  repaid  or  credited  to  the 
purchaser  is  considered  to  be  an 
overpayment.  Comments  from  within 
the  Service  indicated  that  the  proposed 
regulation  on  the  determination  of  a 
price  readjustment  was  unclear  after  an 
example  relating  to  a  bona  fide 
discount,  rebate  or  allowance  was 
deleted  in  the  proposed  regulation. 

Since  no  change  was  intended  with 
regard  to  a  determination  of  price 
readjustment,  exom/./e/'iy  of 
§  48.6416(b)(l)-2(e)(l)  is  reinserted  in 
the  final  regulation. 

Statutory  Amendments  Reflected  in  the 
Final  Regulations 

Many  statutory  changes  enacted  after 
1964  have  not  previously  been  reflected 
in  Part  48  of  the  regulations.  The  table 
set  forth  below  enumerates  the  statutory 
changes  reflected  in  these  final 
regulations.  The  section  numbers  on  the 
left  margin  list  the  sections  of  the  Code 
to  which  the  statutory  changes  relate. 

4161: 1.  Section  201  of  the  Act  of  October 
25. 1972.  Pub.  L.  92-558.  86  Stat.  1173,  relating 
to  the  imposition  of  tax  on  bows  and  arrows. 
The  amendments  to  the  regulations  made 
under  section  201  shall  apply  with  respect  to 
articles  sold  by  the  manufacturer,  producer, 
or  importer  on  or  after  July  1, 1974. 

6206: 1.  Section  207(d)(3)  of  the  Airport  and 
Airway  Development  Act  of  1970,  Pub.  L.  91- 
258,  84  Stat.  219,  relating  to  rules  applicable 
to  excessive  claims.  The  amendments  to  the 
regulations  made  under  section  207(d)(3) 
shall  apply  with  respect  to  sales  made  on  or 
after  July  1, 1970. 


Section  202(c)(2)(A)  of  the  Excise  Tax 
Reduction  Act  of  1965.  Pub.  L  89-44,  79  Stat. 
136,  relating  to  special  rules  applicable  to 
excessive  claims.  The  amendments  to  the 
regulations  made  under  section  202(c)(2)(A) 
shall  apply  only  with  respect  to  lubricating 
oil  placed  in  use  after  December  31, 1965. 

6412;  1.  Section  502(c)  of  the  Federal  Aid 
Highway  Act  of  1978,  Pub.  L  95-599,  92  Stat. 
2689,  relating  to  floor  stock  refunds. 

2.  Section  303(b)  of  the  Federal  Aid 
Highway  Act  of  1976,  Pub.  L.  94-280  90  Stat 
425,  relating  to  floor  stock  refunds. 

6416: 1.  Sections  205(b)  (3)  and  (4)  and 
207(d)(4)  through  (d)(7)  of  the  Airport  and 
Airway  Revenue  Act  of  1970,  Pub.  L  91-258, 
84  Stat.  219,  allowing  refund  or  credit  of 
gasoline  taxes  when  gasoline  is  used  in  the 
production  of  special  fuels.  The  regulations 
under  sections  205(b)  (3)  and  (4)  and  207(d)(4) 
through  (d)(7)  are  effective  after  June  30, 1970. 

2.  Section  302  of  the  Excise,  Estate  and  Gift 
Tax  Adjustment  Act  of  1970,  Pub.  L  91-614, 
84  Stat.  1836.  modifying  the  refund  and  credit 
provisions  for  the  use  of  new  tax-paid 
component  parts  in  further  manufacture.  The 
regulations  under  section  302  are  effective  for 
claims  filed  after  December  31, 1979,  but  only 
if  the  fliing  of  the  claim  is  not  barred  on 
January  1, 1971,  by  any  law  or  rule  of  law. 

3.  Sections  401(a)(3)(C]  and  401(g)(6)  of  the 
Revenue  Act  of  1971,  Pub.  L  92-178,  85  Stat. 
497,  allowing  a  refund  or  credit  for  certain 
trash  containers.  The  regulations  under 
section  401(a)(3)(c)  and  401(g)(6)  are  effective 
with  respect  to  articles  sold  after  December 
10. 1971. 

4.  Sections  1904(b)  (1)  and  (2),  190e(a)(24). 
1906(b](13)(A)  and  2108  of  the  Tax  Reform 
Act  of  1976.  Pub.  L.  94-455,  90  Stat.  1520. 
eliminating  numerous  deadwood  provisions 
and  allowing  refund  or  credit  for  certain  truck 
parts  and  accessories.  The  regulations  under 
sections  1904(b)  (1)  and  (2),  1906(a](24)(A) 
and  1906(B)(13)(A)  are  effective  after  January 
31, 1977.  The  regulations  under  section 
1906(a)(24)(B)(i)  are  effective  with  respect  to 
uses  or  resales  for  use  of  liquids  after 
December  31, 1976.  The  regulations  under 
section  2108  are  effective  with  respect  to 
parts  and  accessories  sold  after  October  4, 
1976. 

5.  Section  2(b)(4)  of  the  Black  Lung  Benefits 
Revenue  Act  of  1977,  Pub.  L  9&-227,  92  Stat. 
11.  modifying  the  refund  and  credit 
provisions  for  the  excise  tax  on  coal.  The 
regulations  under  section  2(b)(4)  are  effective 
with  respect  to  sales  after  March  31, 1978. 

6420: 1.  Section  809(a)  the  Excise  Tax 
Reduction  Act  of  1965,  Pub.  L  89-44.  79  Stat. 
136,  relating  to  income  tax  credit  in  lieu  of 
payment  with  respect  to  gasoline  used  on 
farms.  The  regulations  under  section  809(a) 
are  effective  with  respect  to  gasoline  used  on 
or  after  July  1, 1965. 

2.  Section  207(b)  of  the  Airport  and  Airway 
Development  Act  of  1970.  Pub.  L  91-258,  84 
Stat.  219,  relating  to  the  time  for  filing  claims 
under  section  6420.  The  regulations  under 
section  207(b)  are  effective  with  respect  to 
taxable  years  ending  after  June  30, 1970. 

3.  Section  3(a)  of  the  Act  of  October  14, 
1978,  Pub.  L  95-458,  92  Stat.  1257,  relating  to 
entitlement  of  aerial  applicators  to  refund  of 
gasoline  tax  in  certain  cases.  The  regulations 
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under  section  3(a)  are  effective  for  gasoline 
used  after  March  31. 1979. 

6421:  l.Section  809(b)  of  the  Excise  Tax 
Reduction  Act  of  1965,  Pub.  L.  89-44,  79  Slat. 
136,  relating  to  income  tax  credit  in  lieu  of 
payment  with  respect  to  gasoline  used  for 
certain  nonhighway  purposes  or  by  local 
transit  systems.  The  regulations  under 
section  809(b)  are  effective  with  respect  to 
gasoline  used  after  June  30. 1965. 

2.  Section  205(b)(1)  of  the  Airport  and 
Airway  Development  Act  of  1970,  Pub.  L  91- 
258,  84  Stat.  219.  relating  to  credit  or  refund  of 
gasoline  used  as  a  fuel  in  an  aircraft  (other 
than  aircraft  in  non-commercial  aviation). 
The  regulations  under  section  205(b)(1)  are 
effective  after  June  30, 1970. 

3.  Section  207(b)  of  the  Airport  and  Airway 
Development  Act  of  1970,  Pub.  L.  91-258,  84 
Slat.  219  relating  to  the  time  for  filing  claims 
under  section  6421.  The  regulations  under 
section  207(b)  are  effective  for  taxable  years 
ending  after  June  30. 1970. 

4.  Section  222(a)(1)  of  the  Energy  Tax  Act 
of  1978.  Pub.  L  95-618.  92  Stat.  3174.  relating 
to  refund  or  credit  of  tax  on  gasoline  used  in 
a  qualified  business  use.  The  regulations 
under  section  222(a)(1)  are  effective  with 
respect  to  uses  after  December  31. 197a 

5.  Section  233(a)(1)  of  the  Energy  Tax  Act 
of  197ft  Pub.  L  95-618,  92  Stat.  3174,  relating 
to  repayment  of  tax  on  gasoline  used  in 
intercity,  local  or  school  buses.  The 
regulations  under  section  233(a)(1)  are 
effective  with  respect  to  uses  after  November 
30, 1978. 

6.  Section  108(c)(1)  of  the  Technical 
Corrections  Act  of  1979.  Pub.  L  96-222.  94 
Stat.  194,  relating  to  repayment  of  tax  on 
gasoline  used  in  vessels  employed  in  the 
fisheries  or  the  whaling  business.  The 
regulations  under  section  10e(c)(l)  are 
effective  with  respect  to  uses  after  December 
31. 197a 

6424: 1.  Section  202(b)  of  the  Excise  Tax 
Reduction  Act  of  1965,  Pub.  L.  89-44.  79  Stat. 
136,  relating  to  refund  or  credit  of  tax  on 
lubricating  oil  not  used  in  highway  motor 
vehicles.  The  regulations  under  section  202(b) 
are  effective  with  respect  to  lubricating  oil 
placed  in  use  after  December  31. 1965. 

2.  Section  a07(b)  of  the  Airport  and  Airway 
Development  Act  of  1970,  Pub.  L  91-258,  84 
Stat.  219.  relating  to  the  time  for  filing  claims 
under  section  6424.  The  regulations  under 
section  207(b)  are  effective  for  taxable  years 
ending  after  June  30, 1970. 

3.  Section  233(b)(1)  of  the  Energy  Tax  Act 
of  1978.  Pub.  L  95-618,  92  Stat.  3174,  relating 
to  credit  or  refund  of  tax  on  lubricating  oil 
used  in  a  qualified  business  use  or  in  a 
qualified  bus. 

6427: 1.  Section  207(a)  of  the  Airport  and 
Airway  Development  Act  of  1970,  Pub.  L.  91- 
25a  84  Stat.  219,  relating  to  credit  or  refund  of 
tax  on  gasoline  and  special  fuels  used  for 
certain  purposes.  The  regulations  under 
section  207(a)  are  effective  with  respect  to 
taxable  years  ending  after  June  30. 1970. 

2.  Section  3(b)  of  the  Act  of  October  14. 
197a  Pub.  L  95-45a  92  Stat.  1257,  relating  to 
entitlement  of  aerial  applicators  to  refunds  of 
special  fuels  tax  in  certain  cases.  The 
regulations  under  section  3(b)  are  effective 
for  gasoline  used  after  March  31, 1979. 

6675: 1.  Section  202(c)(3)(A)  of  the  Excise 
Tax  Reduction  Act  of  1965,  Pub.  L.  69-44,  79 


Stat.  136,  relating  to  civil  penalty  for 
excessive  claims  under  section  6424  with 
respect  to  lubricating  oil.  The  regulations 
under  section  202(c)(3)(A)  are  effective  with 
respect  to  oil  used  after  December  31, 1965. 

2.  Section  207(d)(8)  of  the  Airpori  and 
Airway  Development  Act  of  1970,  Pub.  L.  91- 
25a  84  Stat.  219,  relating  to  civil  penalty  for 
excessive  claims  under  section  6427  with 
respect  to  fuels  net  used  for  taxable 
purposes.  The  regulations  under  section 
207(d)(8)  are  effective  after  June  30, 1970. 

Statutory  Amendments  Not  Reflected  in 
the  Final  Regulations 

The  table  set  forth  below  enumerates 
the  post-1964  statutory  changes  relating 
to  manufacturers  and  retailers  excise 
taxes  which  are  not  reflected  in  these 
final  regulations. 

4161: 1.  Sections  1015  and  1017  of  the  Tax 
Reform  Act  of  1984  relating  to  taxes  on  the 
sale  of  sport  fishing  equipment  and  certain 
arrows.  These  amendments  are  expected  to 
be  the  subject  of  another  regulation  project. 

4162: 1.  Section  1015(b)  of  the  Tax  Reform 
Act  of  1984  relating  to  definitions  of  sport 
fishing  equipment  and  the  treatment  of 
certain  resales.  This  amendment  will  be  the 
subject  of  another  regulation  project. 

6302: 1.  Section  1015(c)  of  the  Tax  Reform 
Act  of  1984  relating  to  the  time  for  payment  of 
manufacturers  excise  tax  on  sport  fishing 
equipment.  The  amendment  will  be  the 
subject  of  another  regulation  project. 

6416: 1.  Sections  201(c)(3),  232(b)  and  233 
(c)(3)  of  the  Energy  Tax  Act  of  1978  relating 
to  the  refuiul  and  credit  provisions  for  tread 
rubber,  tires,  ihner  tubes,  and  certain  parts 
and  accessories  of  automobile  buses  and 
light-duty  trucks.  These  amendments  are  the 
subject  of  another  regulation  project 

2.  Section  108(c)  (2)(A)-{2)(B)  and  (c)(3)- 
(c)(4)  of  the  Technical  Corrections  Act  of  1979 
relating  to  the  refund  and  credit  provisions 
for  lubricating  oil,  tires,  and  inner  tubes.  This 
amendment  is  the  subject  of  another 
regulation  project 

3.  Sections  l(a)-(b)(2)(D)  and  4(c)  of  the 
Act  of  December  24. 1980.  Pub.  L.  96-598,  94 
Stat.  3485,  relating  to  the  refund  and  credit 
provisions  for  tax  paid  on  tread  rubber  used 
in  recapping  or  retreading  a  tire.  These 
amendments  are  the  subject  of  another 
regulation  project. 

6427: 1.  Section  (l)(b)  of  the  Act  of  October 
17, 197a  Pub.  L.  94-530,  90  Stat.  2487,  relating 
to  credit  or  refund  of  tax  on  gasoline  and 
special  fuels  used  by  certain  aircraft 
museums.  This  Act  expired  on  October  1. 
1982.  The  tax  was  reinstituted  by  the  Tax 
Equity  and  Fiscal  Responsibihty  Act  of  1982.. 
This  amendment  is  the  subject  of  another 
regulation  project. 

2.  Section  505(a)  of  the  Highway  Revenue 
Act  of  1978.  relating  to  credit  or  refund  for 
certain  taxicabs  of  excise  taxes  on  gasoline 
and  other  motor  fuels.  (The  provisions  of 
section  505(a)  are  not  expected  to  be  the 
subject  of  another  regulation  project.) 

3.  Section  232(d)(1)  of  the  Crude  Oil 
Windfall  Profit  Tax  Act  of  1980.  relating  to 
refund  of  tax  on  gasoline  used  to  produce 
certain  alcohol  fuels.  This  statutory  diange  is 
expected  to  be  the  subject  of  another 
regulation  project. 


Paperwork  Reduction  Act 

The  collection  of  information 
requirements  contained  in  these 
regulations  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980.  These 
requirements  have  been  approved  bv 
OMB.  ' 

Special  Analyses 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this  final 
rule  is  not  a  major  rule  as  defined  in 
Executive  Order  12291  and  that  a 
Regulatory  Impact  Analysis  is  therefore 
not  required.  Although  a  notice  of  a 
proposed  rulemaking  which  solicited 
public  comments  was  issued,  the 
Internal  Revenue  Service  concluded 
when  the  notice  was  issued  that  the 
regulations  are  interpretative  and  that 
the  notice  and  public  procedure 
requirement  of  5  U.S.C.  553  did  not 
apply.  Accordingly,  the  final  regulations 
do  not  constitute  regulations  subject  to 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6). 

Drafting  Information 

The  principal  author  of  this  regulation 
is  Ada  S.  Rousso  of  the  Legislation  and 
Regulations  Division  of  the  Office  of 
Chief  Counsel.  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Internal  Revenue  Service 
and  Treasury  Department  participatied 
in  developing  the  regulations,  both  on 
matters  of  substance  and  style. 

List  of  Subjects 

26  CFR  Part  48 

Agriculture.  Arms  and  munitions. 
Coal.  Excise  taxes,  Gasohol.  Gasoline. 
Motor  vehicles.  Petroleum.  Sporting 
goods.  Tires. 

26  CFR  Part  154 

Aircraft.  Airports,  Excise  taxes. 
Airway  Revenue  Act  of  1970. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  Parts  48. 154.  and 
602  are  amended  as  follows: 

PART  48— {AMENDEDl 

Paragraph  1.  The  authority  citation  for 
Part  48  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 
Par.  2.  Section  48.0-1  is  revised  to 
read  as  follows.  Sections  48.0-3  and 
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48.(M  are  removed.  Section  48.0-5  is 
redesignated  as  §  48.0-3. 

§  48.0-1    Introduction. 

The  regulations  in  this  part  (Part  48. 
Subchapter  D.  Chapter  I.  Title  28,  Code 
of  Federal  Regulations)  are  designated 
"Manufacturers  and  Retailers  Excise 
Tax  Regulations."  The  regulations  relate 
to  the  taxes  imposed  by  sections  4041. 
4042  and  4051  or  by  chapter  32  of  the 
Internal  Revenue  Code  of  1954,  as 
amended,  and  to  certain  related 
administrative  provisions  of  subtitle  F  of 
the  Code.  Section  4041  imposes  taxes  on 
certain  sales  or  uses  of  the  special  fuels 
described  in  that  section,  and  on  certain 
sales  or  uses  of  gasoline  as  a  fuel  in 
aircraft  engaged  in  noncommercial 
aviation.  Section  4042  imposes  taxes  on 
liquids  used  as  fuel  in  certain  vessels  in 
commercial  waterway  transportation. 
Section  4051  imposes  taxes  on  heavy 
trucks,  trailers  and  certain  tractors  sold 
at  retail.  Chapter  32  of  the  Code  imposes 
taxes  on  the  sale  or  use  by  the 
manufacturer,  producer,  or  importer  of 
articles  specified  in  that  chapter. 
References  in  the  regulations  in  this  part 
to  the  "Internal  Revenue  Code"  or  the 
"Code"  are  references  to  the  Internal 
Revenue  Code  of  1954.  as  amended, 
unless  otherwise  indicated.  References 
to  a  section  or  other  provision  of  law  are 
references  to  a  section  or  other 
provision  of  the  Internal  Revenue  Code, 
as  amended,  unless  otherwise  indicated. 

Par.  3.  Section  48.4161(a)-l  is 
amended  by  revising  paragraph  (c)  to 
read  as  follows. 

§  48.4161(a)-1    Imposition  and  rate  of  tax; 

fisliing  equipment 

•         •         •         •         • 

(c)  Liability  for  tax.  The  tax  imposed 
by  section  4161(a)  is  payable  by  the 
manufacturer,  producer,  or  importer 
making  the  sale.  For  determining  who  is 
the  manufacturer,  producer,  or  importer, 
see  §  48.(>-2(a)(4). 

Far.  4.  Section  48.4161  (a  )-2  is 
amended  by  revising  paragraph  (d)  to 
read  as  follows. 

§  4«.4161(a>-2    l«eaning  of  terms. 

•  •  »  •  • 

(d)  Artificial  lures,  baits,  and  flies. 
The  term  "artificial  lures,  baits,  and 
flies"  includes  all  artifacts,  of  whatever 
materials  made,  that  simulate  an  article 
considered  edible  by  fish  and  are 
designed  to  be  attached  to  a  hne  or  hook 
to  attract  fish  so  that  they  may  be 
captured.  Thus,  the  term  includes  such 
artifacts  as  imitation  flies,  blades, 
spoons,  and  spinners,  and  edible 
materials  that  have  been  processed  so 
as  to  resemble  a  different  edible  article 
considered  more  attractive  to  fish,  such 


as  bread  crumbs  treated  so  as  to 
simulate  salmon  eggs,  and  pork  rind  cut 
and  dyed  to  resemble  frogs,  eels,  or 
tadpoles. 

Par.  5.  Section  48.4161(a)-3  is 
amended  by  revising  paragraph  (b)  to 
read  as  follows. 

§  48.4161(a)-3    Parts  and  accessories. 

•  •  *  *  • 

(b)  Essential  equipment.  If  taxable 
articles  are  sold  by  the  manufacturer, 
producer,  or  importer  thereof,  without 
parts  or  accessories  that  are  essential 
for  their  operation,  or  are  designed 
directly  to  improve  the  performance  or 
appearance  of  the  articles,  the  separate 
sale  of  the  parts  or  accessories  to  the 
same  vendee  will  be  considered,  in  the 
absence  of  evidence  to  the  contrary,  to 
have  been  made  in  connection  with  the 
sale  of  the  basic  article,  even  though  the 
parts  or  accessories  are  shipped 
separately  at  the  same  time  or  on  a 
different  date. 

Par.  6.  Section  48.4161  (b)-l  is 
amended  by  revising  paragraph  (c)  to 
read  as  follows. 

§  48.4161(b)-1     Imposition  and  rates  of  tax; 
l>ows  and  arrows. 


(c)  Liability  for  tax.  The  tax  imposed 
by  section  4161(b)  is  payable  by  the 
manufacturer,  producer,  or  importer 
making  the  sale.  For  determining  who  is 
the  manufacturer,  producer,  or  importer, 
see  §  48.0-2(a](4). 

Par.  7.  Section  48.4181-2  is  amended 
by  revising  paragraph  (d)  to  read  as 
follows. 

§  48.4181-2    Meaning  of  terms. 

*  •  •  *  • 

(d)  Sbells  and  cartridges.  (1)  The 
terms  "shells"  and  "cartridges"  include 
any  article  consisting  of  a  projectile, 
explosive,  and  container  that  is 
designed,  assembled,  and  ready  for  use 
without  further  manufacture  in  firearms, 
pistols  or  revolvers. 

(2)  A  person  who  reloads  used  shells 
or  cartridges  is  a  manufacturer  of  shells 
or  cartridges  within  the  meaning  of 
section  4181  if  such  reloaded  shells  or 
cartridges  are  sold  by  the  reloader. 
However,  the  reloader  is  not  a 
manufacturer  of  shells  or  cartridges  if.  in 
return  for  a  fee  and  expenses,  he  reloads 
shells  or  cartridges  submitted  by  a 
customer  and  returns  the  identical  shells 
or  cartridges  to  that  customer.  Under 
such  circumstances,  the  customer  would 
be  the  manufacturer  of  the  shells  or 
cartridges  and  may  be  liable  for  tax  on 
the  sale  of  the  articles.  See  section  4218 
and  §  4d.42ia-2. 


Par.  8.  Section  48.4182-1  is  amended 
by  revising  paragraph  (b)  to  read  as 
follows. 

$  48.4182-1    Exempt  sales. 

«         *         *         *         * 

(b)  Sales  to  Defense  Department  or  to 
U.S.  Coast  Guard— (1)  Military 
department.  Section  4182(b)  provides 
that  the  tax  imposed  by  section  4181 
shall  not  attach  to  the  sale  of  firearms, 
pistols,  revolvers,  shells,  or  cartridges 
that  are  purchased  with  funds 
appropriated  for  a  military  department 
of  the  United  States.  For  this  purpose, 
the  term  "military  department"  means 
the  Department  of  the  Army,  the 
Department  of  the  Navy,  and  the 
Department  of  the  Air  Force.  Included  in 
the  Department  of  the  Navy  are  naval 
aviation  and  the  Marine  Corps  and, 
when  operating  as  a  service  in  the  Navy 
pursuant  to  the  provisions  of  14  U.S.C.  3, 
the  Coast  Guard. 

(2)  Coast  Guard,  (i)  14  U.S.C.  655,  as 
added  by  sec.  5  of  the  Act  of  July  10, 
1962,  (Pub.  L.  87-526.  76  Stat.  142). 
provides  as  follows: 

Sec.  655.  Arms  and  ammunition:  immunity 
from  taxation.  No  tax  on  the  sale  or  transfer 
of  Rrearms,  pistols,  revolvers,  shells,  or 
cartridges  may  be  imposed  on  such  articles 
when  bought  with  funds  appropriated  for  the 
United  States  Coast  Guard. 

(ii)  In  view  of  the  provisions  of  14 
U.S.C.  655,  the  tax  imposed  by  section 
4181  shall  not  attach  to  the  sale  of 
firearms,  pistols,  revolvers,  shells,  or 
cartridges  that  are  purchased  with  funds 
appropriated  for  the  U.S.  Coast  Guard 
whether  or  not  the  Coast  Guard  is 
operating  as  a  service  in  the  Navy 
pursuant  to  14  U.S.C.  3. 

(3)  Supporting  evidence,  (i)  Any 
manufacturer,  producer,  or  importer 
claiming  an  exemption  fit)m  the  tax 
imposed  by  section  4181  by  reason  of 
section  4182(b)  must  maintain  such 
records  and  be  prepared  to  produce 
such  evidence  as  will  establish  the  right 
to  the  exemption.  Generally,  clearly 
identified  orders  or  contracts  of  a 
military  department  or  the  Coast  Guard 
signed  by  an  authorized  officer  of  the 
military  department  or  the  Coast  Guard 
will  be  sufficient  to  establish  the  right  to 
the  exemption.  In  the  absence  of  such 
orders  or  contracts,  a  statement,  signed 
by  an  authorized  officer  of  a  military 
department  or  the  Coast  Guard,  that  the 
prescribed  articles  were  purchased  with 
funds  apropriated  for  that  military 
department  or  the  Coast  Guard  will 
constitute  satisfactory  evidence  of  the 
right  to  the  exemption. 

(ii)(A)  In  general.  Under  18  U.S.C. 
922(b)(5),  a  manufacturer,  dealer,  or 
importer  licensed  under  18  U.S.C.  923  is 
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required  to  record  the  name,  age,  and 
place  of  residence  of  an  individual 
person,  or  the  identity  and  principal  and 
local  places  of  business  of  a  corporation 
or  other  business  entity,  to  whom  the 
licensee  sells  or  delivers  any  firearm  or 
ammunition.  18  U.S.C.  923(g)  requires 
the  licensee  to  maintain  such  records 
and  to  make  them  available  for 
inspection. 

(B)  Exception.  However,  under  section 
4182(c)  of  the  Internal  Revenue  Code,  no 
person  holding  a  license  under  18  U.S.C. 
933  shall  be  required  to  record  the  name, 
address,  or  other  information  about  the 
purchaser  of  shotgun  ammunition, 
ammunition  suitable  for  use  only  in 
rifles  generally  available  in  commerce, 
or  component  parts  for  such 
ammunition. 

Par.  9.  Sections  48.6011(a)-l  and 
48.6011(a)-2  are  revised  to  read  as 
follows. 

§  48.601 1(a)-1     Returns. 

(a)  In  general.  (1)  Liability  for  tax 
imposed  under  section  4041,  4042  or  4051 
or  chapter  32  of  the  Code  shall  be 
reported  on  Form  720.  Except  as 
provided  in  paragraph  (b)  of  this  section. 
a  return  on  Form  720  shall  be  filed  for  a 
period  of  one  calendar  quarter. 

(2)  Every  person  required  to  make  a 
return  on  Form  720  for  the  return  period 
ended  June  30, 1965,  shall  make  a  return 
for  each  subsequent  calendar  quarter, 
month,  or  semimonthly  period  (whether 
or  not  liability  was  incurred  for  any  tax 
reportable  on  the  return  for  the  return 
period)  until  the  person  has  filed  a  final 
return  in  accordance  with  §  48.6011  (a)-2. 

(3)  Every  person  not  required  to  make 
a  return  on  Form  720  for  the  return 
period  ended  June  30, 1965,  shall  make  a 
return  for  the  first  calendar  quarter 
thereafter  in  which  he  incurs  liability  for 
tax  imposed  under  section  4041,  4042  or 
4051  or  chapter  32,  and  shall  make  a 
return  for  each  subsequent  calendar 
quarter,  month,  or  semimonthly  period 
until  the  person  has  filed  a  final  return 
in  accordance  with  §  48.6011(a)-2. 

(4)  Each  return  required  under  the 
regulations  in  this  part,  together  with 
any  prescribed  copies,  records,  or 
supporting  data,  shall  be  completed  in 
accordance  with  the  applicable  forms, 
instructions,  and  regulations. 

(b)  Monthly  and  semimonthly 
returns— [1]  Requirement.  If  the  district 
director  determines  that  any  taxpayer 
who  is  required  to  deposit  taxes  under 
the  provisions  of  §  48.6302(c)-l  has 
failed  to  make  deposits  of  those  taxes, 
the  taxpayer  shall  be  required,  if  so 
notified  in  writing  by  the  district 
director,  to  file  a  monthly  or 
semimonthly  return  on  Form  720.  Every 
person  so  notified  by  the  district 


director  shall  file  a  return  for  the 
calendar  month  or  semimonthly  period 
(as  defined  in  §  48.6302  (c)-l  (b))  in 
which  the  notice  is  received  and  for 
each  calendar  month  or  semimonthly 
period  thereafter  until  the  person  has 
filed  a  final  return  in  accordance  with 
§  48.6011(a)-2  or  is  required  to  file 
returns  on  the  basis  of  a  different  return 
period  pursuant  to  notification  as 
provided  in  paragraph  (b)(2)  of  this 
section. 

(2)  Change  of  requirement.  The 
district  director  may  require  the 
taxpayer,  by  notice  in  writing,  to  file  a 
quarterly  or  monthly  return,  if  the 
taxpayer  has  been  filing  returns  for  a 
semimonthly  period,  or  may  require  the 
taxpayer  to  file  a  quarterly  or 
semimonthly  return,  if  the  taxpayer  has 
been  filing  monthly  returns. 

(3)  Return  for  period  change  takes 
effect,  (i)  If  a  taxpayer  who  has  been 
filing  quarterly  returns  receives  notice  to 
file  a  monthly  or  semimonthly  return,  or 
a  taxpayer  who  has  been  filing  monthly 
returns  receives  notice  to  file  a 
semimonthly  return,  the  first  return 
required  pursuant  to  the  notice  shall  be 
filed  for  the  month  or  semimonthly 
period  in  which  the  notice  is  received 
and  all  months  or  semimonthly  periods 
which  are  not  includible  in  an  earlier 
period  for  which  the  taxpayer  is 
required  to  file  a  return. 

(ii)  If  a  taxpayer  who  has  been  filing 
monthly  or  semimonthly  returns 
receives  notice  to  file  a  quarterly  return, 
the  last  month  or  semimonthly  period 
for  which  a  return  shall  be  filed  is  the 
last  month  or  semimonthly  period  of  the 
calendar  quarter  in  which  the  notice  is 
received. 

(iii)  If  a  taxpayer  who  has  been  filing 
semimonthly  returns  receives  notice  to 
file  a  monthly  return,  the  last 
semimonthly  period  for  which  a  return 
shall  be  made  is  the  last  semimonthly 
period  of  the  month  in  which  the  notice 
is  received. 

§  48.601 1(a)-2    Final  returns. 

(a)  In  general.  Any  person  who  is 
required  to  make  a  return  on  Form  720 
pursuant  to  §  48.6011(a)-l,  and  who  in 
any  return  period  ceases  operations  in 
respect  of  which  the  person  is  required 
to  make  a  return  on  the  form,  shall  make 
the  return  for  that  period  as  a  final 
return.  Each  return  made  as  a  final 
return  shall  be  marked  "Final  Return" 
by  the  person  filing  the  return.  A  person 
who  has  only  temporarily  ceased  to 
incur  liability  for  tax  required  to  be 
reported  on  Form  720  because  of 
temporary  or  seasonal  suspension  of 
business  or  for  other  reasons,  shall  not 
make  a  final  return  but  shall  continue  to 
file  returns. 


(b)  Statement  to  accompany  final 
return.  Each  final  return  shall  have 
attached  a  statement  showing  the 
address  at  which  the  records  required 
by  the  regulations  in  this  part  will  be 
kept,  the  name  of  the  person  keeping  the 
records,  and,  if  the  business  of  the 
taxpayer  has  been  sold  or  otherwise 
transferred  to  another  person,  the  name 
and  address  of  that  person  and  the  date 
on  which  the  sale  or  transfer  took  place. 
If  no  sale  or  transfer  occurred  or  if  the 
taxpayer  does  not  know  the  name  of  the 
person  to  whom  the  business  was  sold 
or  transferred,  that  fact  should  be 
included  in  the  statement. 

(c)  An  individual's  signature  on  a 
return,  statement,  or  other  document 
made  by  or  for  a  corporation  or  a 
partnership  shall  be  prima  facie 
evidence  that  the  individual  is 
authorized  to  sign  the  return,  statement, 
or  other  document. 

Par.  10.  Section  48.6071  (a  }-l  is  revised 
to  read  as  follows: 

§  48.6071(a)-1    Time  for  flUng  returns. 

(a)  Quarterly  returns.  Each  return 
required  to  be  made  under  §  48.6011(a)- 
1(a)  for  a  return  period  of  not  less  than 
one  calendar  quarter  shall  be  filed  on  or 
before  the  last  day  of  the  first  calendar 
month  following  the  close  of  the  period 
for  which  it  is  made.  However,  a  return 
may  be  filed  on  or  before  the  10th  day  of 
the  second  calendar  month  following  the 
close  of  the  period  if  timely  deposits 
under  section  6302(c)  of  the  Code  and 
the  regulations  thereunder  have  been 
made  in  full  payment  of  the  taxes  due 
for  the  period.  For  the  purposes  of  the 
preceding  sentence,  a  deposit  which  is 
not  required  by  regulations  in  respect  of 
the  return  period  may  be  made  on  or 
before  the  last  day  of  the  first  calendar 
month  following  the  close  of  the  period, 
and  the  timeliness  of  any  deposit  made 
otherwise  than  by  mail  will  be 
determined  by  the  earliest  date  stamped 
on  the  Federal  Tax  Deposit  form  by  an 
authorized  financial  institution  or  by  a 
Federal  Reserve  bank.  For  determining 
the  timeliness  of  a  deposit  made  by 
mail,  see  section  7502(e)  and  §  301.7502- 
1  of  this  chapter  (Regulations  on 
Procedure  and  Administration). 

(b)  Monthly  and  semimonthly 
returns — (1)  Monthly  returns.  Each 
return  required  to  be  made  under 

§  48.6011(a)-l(b)  for  a  monthly  period 
shall  be  filed  not  later  than  the  15th  day 
of  the  month  following  the  close  of  the 
period  for  which  it  is  made. 

(2)  Semimonthly  returns.  Each  return 
required  to  be  made  under  §  48.6011(a)- 
1(b)  for  a  semimonthly  period  shall  be 
filed  not  later  than  the  10th  day  of  the 
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semimonthly  period  following  the  close 
of  the  period  for  which  it  is  made. 

(c)  Last  day  for  filing.  For  provisions 
relating  to  the  time  for  filing  a  return 
when  the  prescribed  due  date  falls  on  a 
Saturday.  Sunday,  or  legal  holiday,  see 

§  301.7503-1  of  this  chapter  (Regulations 
on  Procedure  and  Administration). 

(d)  Late  filing.  For  additions  to  the  tax 
in  case  of  failure  to  file  a  return  within 
the  prescribed  time,  see  §  301.6651-1  of 
this  chapter  (Regulations  on  Procedure 
and  Administration). 

Par.  11.  The  following  new 
§  48.6081(a)-l  is  added  immediately 
after  §  48.6071  (a)-l. 

§48.6081(a)-1     Extension  of  tim«  for  fWng 
returns. 

(a)  In  general.  Ordinarily,  no 
extension  of  lime  will  be  granted  for 
filing  any  return  statement  or  other 
document  required  with  respect  to  the 
taxes  imposed  by  section  4041.  4042  or 
4051  or  chapter  3Z  because  the 
information  required  for  the  filing  of 
those  documents  is  under  normal 
circumstances  readily  available. 
However,  if  because  of  temporary 
conditions  beyond  the  taxpayer's 
control,  a  taxpayer  believes  an 
extension  of  time  for  filing  is  justified, 
the  taxpayer  may  apply  to  the  district 
director,  or  to  the  director  of  the  service 
center,  for  an  extension.  An  extension  of 
time  for  filing  a  return  does  not  operate 
to  extend  the  time  for  payment  of  the 
tax  or  any  part  of  the  tax  unless  so 
specified  in  the  extension.  For 
extensions  of  time  for  payment  of  the 
tax.  see  S  48.6161(a}-l. 

(b)  Application  for  extension  of  time. 
The  application  for  an  extension  of  time 
for  filing  the  return  shall  be  addressed  to 
the  district  director,  or  director  of  the 
service  center,  with  whom  the  return  is 
to  be  filed  and  must  contain  a  full  recital 
of  the  causes  for  the  delay.  It  should  be 
made  on  or  before  the  due  date  of  the 
return,  and  failure  to  do  so  may  indicate 
negligence  and  constitute  sufficient 
cause  for  denial.  It  should,  where 
possible,  be  made  sufficiently  early  to 
permit  consideration  of  the  matter  and 
reply  before  what  otherwise  would  be 
the  due  date  of  the  return. 

(c)  Filing  the  return.  If  an  extension  of 
time  for  filing  the  return  is  granted,  a 
return  shall  be  filed  before  the 
expiration  of  the  period  of  extension. 

Par.  12.  Section  48.6091-1  is  revised  to 
read  as  follows. 

S  4S.6091-1     Ptac«  for  tiling  returns. 

(a)  Persons  other  than  corporations. 
The  return  of  a  person  other  than  a 
corporation  shall  be  filed  with  the 
district  director  for  the  internal  revenue 
district  in  which  is  located  the  principal 


place  of  business  or  legal  residence  of 
the  person.  If  the  person  has  no 
principal  place  of  business  or  legal 
residence  in  any  internal  revenue 
district,  the  return  shall  be  filed  with  the 
District  Director,  Internal  Revenue 
Service,  Baltimore.  MD  21202,  except  as 
provided  in  paragraph  (c)  of  this  section. 

(b)  Corporations.  The  return  of  a 
corporation  shall  be  filed  with  the 
district  director  for  the  district  in  which 
is  located  the  principal  place  of  business 
or  principal  office  or  agency  of  the 
corporation,  except  as  provided  in 
paragraph  (c)  of  this  section. 

(c)  Returns  of  taxpayers  outside  the 
United  States.  The  return  of  a  person 
(including  a  United  States  citizen),  other 
than  a  corporation,  outside  the  United 
States  having  no  legal  residence  or 
principal  place  of  business  in  any 
internal  revenue  district,  or  the  return  of 
a  corporation  having  no  principal  place 
of  business  or  principal  office  or  agency 
in  any  internal  revenue  district,  shall  be 
filed  with  the  Director.  Foreign 
Operations  District.  Internal  Revenue 
Service,  Washington.  D.C.  20225.  If. 
however,  the  principal  place  of  business 
or  legal  residence  of  the  person,  or  the 
principal  place  of  business  or  principal 
office  or  agency  of  the  corporation,  is 
located  in  the  Virgin  Islands  or  Puerto 
Rico,  the  return  shall  be  filed  with  the 
Director  of  International  Operations. 
U.S.  Internal  Revenue  Service.  Hato 
Rey,  Puerto  Rico  00917. 

(d)  Returns  filed  with  service  centers. 
Notwithstanding  paragraphs  (a),  (b).  and 
(c)  of  this  section,  whenever  instructions 
applicable  to  any  returns  provide  that 
the  returns  shall  be  filed  with  a  service 
center,  the  returns  shall  be  so  filed  in 
accordance  with  the  instructions. 

(e)  Hand-carried  returns.  Except  as 
provided  in  paragraph  (e)(3)  of  this 
section,  and  notwithstanding  paragraphs 
(1)  and  (2)  of  section  6091(b)  and 
paragraph  (d)  of  this  sectioa  the 
following  rules  apply. 

(1 )  Persons  other  than  corporations. 
Returns  of  persons  other  than 
corporations  which  are  filed  by  hand 
carrying  shall  be  filed  with  the  district 
director  as  provided  in  paragraph  (a)  of 
this  section. 

(2)  Corporations.  Returns  of 
corporations  which  are  filed  by  hand 
carrying  shall  be  filed  with  the  district 
director  as  provided  in  paragraph  (b)  of 
this  section. 

(3)  Exceptions.  This  paragraph  (e) 
shall  not  apply  to  retiuns  of — 

(i)  Persons  who  have  no  legal 
residence,  no  principal  place  of 
business,  or  no  principal  office  or 
agency  in  any  internal  revenue  district. 

(ii)  Citizens  of  the  United  States 
whose  principal  place  of  abode  for  the 


period  with  respect  to  which  the  return 
is  filed  is  outside  the  United  States. 
I     (lii)  Persons  who  claim  the  benefits  of 
section  911  (relating  to  income  earned 
by  individuals  from  sources  without  the 
United  States),  section  913  (relating  to 
deduction  for  certain  expenses  of  living 
abroad),  section  931  (relating  to  income 
from  sources  within  possessions  of  the 
United  States),  section  933  (relating  to 
income  from  sources  within  Puerto 
Rico),  or  section  936  (relating  to  Puerto 
Rico  and  possession  tax  credit),  and 
(iv)  Nonresident  alien  persons  and 
foreign  corporations. 

(f)  Permission  to  file  in  district  other 
than  required  district.  The 
Commissioner  may  permit  the  filing  of 
any  return  required  to  be  made  under 
the  regulations  in  this  part  in  any 
internal  revenue  district, 
notwithstanding  the  provisions  of 
paragraphs  (1),  (2),  and  (4)  of  section 
6091(b)  and  paragraphs  (a),  (b),  (c),  (d), 
and  (e)  of  this  section. 

(g)  Cross  reference.  For  definition  of 
the  term  "hand  carried",  see  §  301.6091- 
1(c)  of  this  chapter  (Regulations  on 
Procedure  and  Administration). 

Par.  13.  The  following  new  §  48.6101-1 
is  added  immediately  after  §  48.6091-1. 

§48.6101-1    Period  covered  by  rvtums  or 
othmr  documents. 

The  normal  period  for  which  returns 
are  ordinarily  required  under  this 
subpart  is  a  calendar  quarter.  Under 
certain  circumstances,  however,  the 
district  director  may  require  returns  to 
be  filed  for  monthly  or  semimonthly 
periods.  For  provisions  relating  to 
quarterly  returns,  see  §  48.6011(a)-l(a). 
For  provisions  relating  to  monthly  and 
semimonthly  returns,  see  §  48.6011(a)- 
1(b). 

Par.  14.  Section  48.6109-1  is  revised  to 
read  as  follows: 


§  48.6109-1 
numtMTS. 


Emptoyer  identtftcation 


(a)  Requirement  of  application — (1)  In 
general.  An  application  on  Form  SS-4 
for  an  employer  identification  number 
shall  be  made  by  every  person  who 
makes  a  sale  or  use  of  an  article  with 
respect  to  which  a  tax  is  imposed  by 
section  4041.  4042  or  4051  or  chapter  32 
of  the  Code,  but  who  has  not  earlier 
been  assigned  an  employer 
identification  number  or  has  not  applied 
for  one.  The  application  and  any 
supplementary  statement  accompanying 
it  shall  be  prepared  in  accordance  with 
the  applicable  form,  instructions,  and 
regulations  and  shall  set  forth  fully  and 
clearly  the  date  therein  called  for.  Form 
SS-4  may  be  obtained  from  any  district 
director  or  director  of  a  service  center. 
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The  application  shall  be  filed  with  the 
internal  revenue  officer  designated  in 
the  instructions  applicable  to  Form  SS- 
4.  The  application  shall  be  signed  by  (i) 
the  individual  if  the  person  is  an 
individual:  (ii)  the  president,  vice- 
president,  or  other  principal  officer,  if 
the  person  is  a  corporation;  (iii)  a 
responsible  and  duly  authorized 
member  or  officer  having  knowledge  of 
its  affairs,  if  the  person  is  a  partnership 
or  other  unincorporated  organization;  or 
(iv)  the  fiduciary,  if  the  person  is  a  trust 
or  estate.  An  employer  identification 
number  will  be  assigned  to  the  person  in 
due  course  upon  the  basis  of  information 
reported  on  the  application  required 
under  this  section. 

(2)  Time  for  filing  Form  SS-4.  The  ■ 
application  for  an  employer 
identification  number  shall  be  filed  on 
or  before  the  seventh  day  after  the  date 
of  the  first  sale  or  use  of  an  article  with 
respect  to  which  a  tax  is  imposed  by 
section  4041,  4042,  or  4051  or  chapter  32 
of  the  Code. 

(b)  Use  of  employer  identification 
number.  The  employer  identification 
number  assigned  to  a  person  liable  for  a 
tax  imposed  by  section  4041,  4042,  or 
4051  or  chapter  32  of  the  Code  shall  be 
shown  in  any  return,  statement,  or  other 
document  submitted  to  the  Internal 
Revenue  Service  by  the  person. 

(c)  Cross  references.  For  the  definition 
of  the  term  "employer  identification 
number",  see  §  301.7701-12  of  this 
chapter  (Regulations  on  Procedure  and 
Administration).  For  provisions  relating 
to  the  penalty  for  failure  to  include  the 
employer  identification  number  in  a 
return,  statement,  or  other  document, 
see  §  301.6676-1  of  this  chapter 
(Regulations  on  Procedure  and 
Administration). 

Far.  15.  Section  48.6151-1  is  revised  to 
read  as  follows: 

§  48.6151-1    Time  and  place  for  paying  tax 
shown  on  return. 

The  tax  required  to  be  reported  on 
each  tax  return  under  this  subpart  is  due 
and  payable  to  the  internal  revenue 
officer  with  whom  the  return  is  filed  at 
the  time  prescribed  in  §  48.6071(a)-l  for 
filing  such  return.  See  the  applicable 
sections  in  Part  301  of  this  chapter 
(Regulations  on  Procedure  and 
Administration)  for  provisions  relating 
to  interest  on  underpayments,  additions 
to  tax.  and  penalties.  For  provisions 
relating  to  the  use  of  Federal  Reserve 
banks  and  authorized  financial 
institutions  in  depositing  the  taxes,  see 
§  48.6302(c)-l. 

Far.  16.  The  following  new 
§  48.6161(a)-l  is  added  immediately 
after  §  48.6151-1. 


§48.6161(a)-1     Extension  of  time  for 
paying  tax  shown  on  return. 

(a)  In  General.  (1)  Ordinarily,  no 
extensions  of  time  will  be  granted  for 
payment  of  any  tax  imposed  by  section 
4041,  4042  or  4051  or  chapter  32  of  the 
Code,  and  shown  or  required  to  be 
shown  on  any  return.  However,  if 
because  of  temporary  conditions  beyond 
the  taxpayer's  control  a  taxpayer 
believes  an  extension  of  time  for 
payment  is  justified,  the  taxpayer  may 
apply  to  the  district  director,  or  to  the 
director  of  the  service  center,  for  an 
extension.  The  period  of  any  extension 
shall  not  be  in  excess  of  6  months  from 
the  date  fixed  for  payment  of  the  tax, 
except  that  if  the  taxpayer  is  abroad  the 
period  of  the  extension  may  be  in  excess 
of  6  months. 

(2)  The  granting  of  an  extension  of 
time  for  filing  a  return  does  not  operate 
to  extend  the  time  for  the  payment  of  the 
tax  or  any  part  of  the  tax  unless  so 
specified  in  the  extension.  See 
§  48.6081(a)-l. 

(b)  Undue  hardship  required  for 
extension.  An  extension  of  the  time  for 
payment  shall  be  granted  only  upon  a 
satisfactory  showing  that  payment  on 
the  due  date  of  the  amount  with  respect 
to  which  the  extension  is  desired  will 
result  in  an  undue  hardship.  The 
extension  will  not  be  granted  upon  a 
general  statement  of  hardship.  The  term 
"undue  hardship"  means  more  than  an 
inconvenience  to  the  taxpayer.  It  must 
appear  that  substantial  financial  loss, 
for  example,  loss  due  to  the  sale  of 
property  at  a  sacrifice  price,  will  result 
to  the  taxpayer  from  making  payment  on 
the  due  date  of  the  amount  with  respect 
to  which  the  extension  is  desired.  If  a 
market  exists,  the  sale  of  property  at  the 
current  market  price  is  not  ordinarily 
considered  as  resulting  in  an  undue 
hardship. 

(c)  Application  for  extension.  An 
application  for  an  extension  of  time  for 
payment  of  the  tax  shown  or  required  to 
be  shown  on  any  return  shall  be  made 
on  Form  1127  and  shall  be  accompanied 
by  evidence  showing  the  undue 
hardship  that  would  result  to  the 
taxpayer  if  the  extension  were  refused. 
The  application  shall  also  be 
accompanied  by  a  statement  of  the 
assets  and  liabilities  of  the  taxpayer  and 
an  itemized  statement  showing  all 
receipts  and  disbursements  for  each  of 
the  3  months  immediately  preceding  the 
due  date  of  the  amount  to  which  the 
application  relates.  The  application, 
with  supporting  documents,  must  be 
filed,  on  or  before  the  date  prescribed 
for  payment  of  the  amount  with  respect 
to  which  the  extension  is  desired,  with 
the  internal  revenue  officer  to  whom  the 
tax  is  to  be  paid.  The  application  will  be 


examined,  and  within  30  days,  if 
possible,  will  be  denied,  granted,  or 
tentatively  granted  subject  to  certain 
conditions  of  which  the  taxpayer  will  be 
notified.  If  an  additional  extension  is 
desired,  the  request  for  it  must  be  made 
on  or  before  the  expiration  of  the  period 
for  which  the  prior  extension  is  granted. 

(d)  Payment  pursuant  to  extension.  If 
an  extension  of  time  for  payment  is 
granted,  the  payment  shall  be  made  on 
or  before  the  expiration  of  the  period  of 
the  extension  without  the  necessity  of 
notice  and  demand.  The  granting  of  an 
extension  of  time  for  payment  of  the  tax 
does  not  relieve  the  taxpayer  from 
liability  for  the  payment  of  interest  on 
the  tax  during  the  period  of  the 
extension.  See  section  6601  and 
§  301.6601-1  of  this  chapter  (Regulations 
on  Procedure  and  Administration). 

Par.  17.  Section  48.6206-1  is  revised  to 
read  as  follows. 

§  48.6206-1     Assessment  and  collection  of 
excessive  payment  and  penalty. 

(a)  Treatment  of  excessive  amount  as 
tax.  If  any  portion  of  a  payment  made 
under  section  6420  (relating  to  gasoline 
used  on  farms),  section  6421  (relating  to 
gasoline  used  for  certain  nonhighway 
purposes  or  by  local  transit  systems), 
section  6424  (relating  to  lubricating  oil 
sold  prior  to  January  7, 1983  and  not 
used  in  highway  motor  vehicles),  or 
section  6427  (relating  to  special  fuels  not 
used  for  taxable  purposes)  constitutes 
an  excessive  amount  as  defmed  in 
section  6675(b)  and  §  48.6675-l(b),  the 
excessive  amount  and  any  civil  penalty 
provided  by  section  6675  may  be 
assessed  and  collected  by  the  district 
director — 

(1)  As  if  the  excessive  amount  and 
civil  penalty  were  a  tax  imposed  by 
section  4081  (relating  to  tax  on  the  sale 
of  gasoline),  section  4091  (relating  to  tax 
on  sale  of  lubricating  oil  prior  to  January 
7, 1983),  or  section  4041  (relating  to  tax 
on  sale  of  special  fuels),  as  the  case  may 
be,  and 

(2)  As  if  the  person  who  made  the 
claim  for  payment  were  liable  for  tax 
imposed  by  section  4081,  4091,  or  4041, 
in  that  amount. 

(b)  Assessment  period.  The  period 
within  which  the  portion  of  a  payment 
constituting  an  excessive  amount  and 
any  civil  penalty  may  be  assessed  shall 
be  3  years  from  the  last  date  prescribed 
by  section  6420,  6421.  6424.  or  6427.  as 
the  case  may  be.  for  the  filing  of  the 
claim  in  respect  of  which  the  excessive 
amount  is  attributable. 

Par.  18.  Section  48.6302(c)-l  is  revised 
to  read  as  follows: 
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§  4«.6302(c>- 1     Um  of  Gov«minwit 
d*positar<*«. 

(a)  Monthly  deposits.  Except  as 
provided  in  paragraph  (b)  of  this  section, 
if  for  any  calendar  month  (other  than  the 
last  month  of  a  calendar  quarter]  any 
person  required  to  file  a  quarterly  excise 
tax  return  on  Form  720  has  a  total 
liability  under  this  part  of  more  than 
$100  for  all  excise  taxes  reportable  on 
that  form,  the  amount  of  liability  for 
taxes  shall  be  deposited  by  the  person 
with  a  Federal  Reserve  Bank  or 
authorized  Bnancial  institution  on  or 
before  the  last  day  of  the  month 
following  the  calendar  month. 

(b)  Semimonthly  deposits.  (1)  If  any 
person  required  to  file  an  excise  tax 
return  on  Form  720  for  any  calendar 
quarter  has  a  total  liability  under  this 
part  of  more  than  $2,000  for  all  excise 
taxes  reportable  on  that  form  for  any 
calendar  month  in  the  preceding 
calendar  quarter,  the  amount  of  that 
liability  for  taxes  under  this  part  for  any 
semimonthly  period  (as  defined  in 
paragraph  (d)(1)  of  this  section)  in  the 
succeeding  calendar  quarter  shall  be 
deposited  by  the  person  with  a  Federal 
Reserve  Bank  or  authorized  financial 
institution  on  or  before  the  depositary 
date  (as  defined  in  paragraph  (d)(2)  of 
this  section]  applicable  to  the 
semimonthly  period. 

(2)  A  person  will  be  considered  to 
have  complied  with  the  requirements  of 
paragraph  (b)(1)  of  this  section  for  a 
semimonthly  period  if — 

(i){A]  The  person's  deposit  for  the 
semimonthly  period  is  not  less  than  90 
percent  of  the  total  amount  of  the  excise 
taxes  reportable  by  the  person  on  Form 
720  for  the  period,  and 

(B)  If  the  semimonthly  period  occurs 
in  a  calendar  month  other  than  the  last 
month  in  a  calendar  quarter,  the  person 
deposits  any  underpayment  for  the 
month  by  the  9th  day  of  the  second 
month  following  the  calendar  month;  or 

(ii)(A)  The  person's  deposit  for  each 
semimonthly  period  in  the  calendar 
month  is  not  less  than  45  percent  of  the 
total  amount  of  the  excise  taxes 
reportable  by  Uie  person  on  Form  720  for 
the  month,  and 

(B)  If  such  month  is  other  than  the  last 
month  in  a  calendar  quarter,  the  person 
deposits  any  underpayment  for  such 
month  by  the  9th  day  of  the  second 
month  following  the  calendar  month;  or 

(iii)(A)  The  person's  deposit  for  each 
semimonthly  period  in  the  calendar 
month  is  not  less  than  50  percent  of  the 
total  amount  of  the  excise  taxes 
reportable  by  the  person  on  Form  720  for 
the  second  preceding  calendar  month, 
and 

(B)  if  such  month  is  other  than  the  last 
month  in  a  calendar  quarter,  the  person 


deposits  any  underpayment  for  such 
month  by  the  9th  day  of  the  second 
month  following  the  calendar  month;  or 
(iv)(A)  The  requirements  of  (Mragraph 
(b)(2]  (i)(A),  (ii)(A),  or  (iii)(A)  of  this 
section  are  satisfied  for  the  first 
semimonthly  period  of  a  calendar  month 
after  January  1971, 

(B)  If  the  person's  deposit  for  the 
second  semimonthly  period  of  the 
calendar  month  is,  when  added  to  the 
deposit  for  the  first  semimonthly  period, 
not  less  than  90  percent  of  the  total 
amount  of  the  excise  taxes  reportable  by 
the  person  on  Form  720  for  the  calendar 
month,  and 

(C)  If  the  semimonthly  periods  occur 
in  a  calendar  month  other  than  the  last 
month  in  a  calendar  quarter,  the  person 
deposits  any  underpayment  for  the 
month  by  the  9th  day  of  the  second 
month  following  the  calendar  month. 

(3](i)  Paragraph  (b)(2)  (u)  and  (iii)  of 
this  section  shall  not  apply  to  any 
person  who  normally  incurs  in  the  first 
semimonthly  period  in  each  calendar 
month  more  than  75  percent  of  the 
person's  total  excise  tax  liability  under 
this  part  for  the  month. 

(ii)  Persons  who  make  their  deposits 
in  accordance  with  paragraph  (b)(2)  (ii), 
(iii),  or  (iv)  of  this  section  will  find  it 
unnecessary  to  keep  their  books  and 
records  on  a  semimonthly  basis. 

(c)  Deposit  of  certain  excess 
undeposited  amounts.  Notwithstanding 
paragraphs  (a)  and  (b)  of  this  section,  if 
any  person  required  to  file  an  excise  tax 
return  on  Form  720  for  any  calendar 
quarter  beginning  after  March  31, 1968, 
has  a  total  liability  under  this  part  for  all 
excise  taxes  reportable  on  the  form  for 
the  calendar  quarter  which  exceeds  by 
more  than  $100  the  total  amount  of  taxes 
deposited  by  the  person  pursuant  to 
paragraph  (a)  or  (b)  of  this  section  for 
the  calendar  quarter,  the  person  shall, 
on  or  before  the  last  day  of  the  calendar 
month  following  the  calendar  quarter  for 
which  the  return  is  required  to  be  filed, 
deposit  with  a  Federal  Reserve  Bank  or 
authorized  financial  institution  the  full 
amount  by  which  the  person's  liability 
for  all  excise  taxes  reportable  on  the 
form  for  that  calendar  quarter  exceeds 
the  amount  of  excise  taxes  previously 
deposited  by  the  person  for  that 
calendar  quarter. 

(d)  Definitions.  For  purposes  of  this 
part — 

(1)  Semimonthly  period.  The  term 
"semimonthly  period"  means  the  first  15 
days  of  a  calendar  month  or  the  portion 
of  a  calendar  month  following  the  15th 
day  of  that  month. 

(2)  Depositary  date,  (i)  The  term 
"depositary  date"  means,  in  the  case  of 
deposits  for  semimonthly  periods 
beginning  after  January  31, 1971,  the  9th 


day  of  the  semimonthly  period  following 
the  semimonthly  period  for  which  the 
taxes  are  reportable. 

(ii)  The  term  "depositary  date"  means, 
in  the  case  of  deposits  for  semimonthly 
periods  ending  before  February  1, 1971, 
the  last  day  of  the  semimonthly  period 
following  the  semimonthly  period  for 
which  the  taxes  are  reportable. 

(iii)  The  term  "depositary  date" 
means,  in  the  case  of  deposits  by 
qualified  persons  whose  liability  for  tax 
under  section  4081  arises  after  March  31, 
1983.  and  is  payable  with  respect  to 
semimonthly  periods,  14  days  after  the 
close  of  the  semimonthly  period  if 
payment  is  made  either  by  wire  transfer 
tq  any  government  depositary 
authorized  under  section  6302  or  by 
transfer  between  accounts  in  the  same 
government  depositary.  See  S  145.3-1 
(relating  to  extension  of  payment  due 
date  for  certain  fuel  taxes)  and  section 
518  of  the  Highway  Revenue  Act  of  1982 
(96  Stat.  2184). 

(e)  Depositary  forms  and 
procedures — (1)  In  general.  A  person 
required  by  this  section  to  make 
deposits  may  make  one  or  more 
remittances  with  respect  to  the  amount 
required  to  be  deposited.  An  amount  of 
tax  which  is  not  otherwise  required  by 
this  section  to  be  deposited  may, 
nevertheless,  be  deposited  if  the  person 
liable  for  the  tax  so  desires. 

(2)  Deposits  for  1968  and  subsequent 
years.  Each  remittance  of  amounts 
required  to  be  deposited  for  periods 
subsequent  to  1967  shall  be 
accompanied  by  a  Federal  Tax  Deposit 
form  which  shall  be  prepared  in 
accordance  with  the  applicable 
instructions.  The  remittance,  together 
with  the  Federal  Tax  Deposit  form  shall 
be  forwarded  to  a  financial  institution 
authorized  as  a  depositary  for  Federal 
taxes  in  accordance  with  31  CFR  Part 
214  or,  at  the  election  of  the  person 
making  the  remittance,  to  a  Federal 
Reserve  Bank.  For  procedures  governing 
the  deposit  of  Federal  taxes  at  a  Federal 
Reserve  Bank,  see  31  CFR  Part  214.7. 
The  timeliness  of  the  deposit  will  be 
determined  by  the  date  it  is  received  (or 
is  deemed  received  under  section 
7502(e)  and  §  301.7502-1  of  this  chapter 
(Regulations  on  Procedure  and 
Administration]]  by  the  Federal  Reserve 
Bank  or  by  the  authorized  financial 
institution.  Amounts  deposited  pursuant 
to  this  paragraph  (e)(2)  shall  be 
considered  to  be  paid  on  the  last  day 
prescribed  for  filing  the  return  m  respect 
of  the  tax  (determined  without  regard  to 
any  extension  of  time  for  filing  the 
returns],  or  at  the  time  deposited, 
whichever  is  later. 
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(3)  Information  required.  Each  person 
making  deposits  pursuant  to  this  section 
shall  report  on  the  return  for  the  period 
with  respect  to  which  the  deposits  are 
made  information  regarding  the  deposits 
in  accordance  with  the  instructions 
applicable  to  the  return  and  pay  (or 
deposit  by  the  due  date  of  the  return) 
the  balance,  if  any.  of  the  taxes  due  for 
the  period. 

(4)  Procurement  of  prescribed  forms. 
Copies  of  the  Federal  Tax  Deposit  form 
will  be  furnished,  so  far  as  possible,  to 
persons  required  to  make  deposits  under 
this  section.  Such  a  person  will  not  be 
excused  from  making  a  deposit, 
however,  by  the  fact  that  no  form  has 
been  furnished.  A  person  not  supphed 
with  the  form  is  required  to  apply  for  it 
in  ample  time  to  make  the  required 
deposits  within  the  time  prescribed, 
supplying  with  the  application  the 
person's  name,  identification  number, 
address,  and  the  taxable  period  to 
which  the  deposits  will  relate.  Copies  of 
th^J^eral  Tax  Deposit  form  may  be 
obtained  by  applying  for  them  with  the 
distinct  director  or  the  director  of  a 
service  center. 

(f)  Nunapplication  to  certain  taxes. 
This  section  does  not  apply  to  taxes  for 
(1)  any  month  or  semimonthly  period  in 
which  the  taxpayer  receives  notice  from 
the  district  director  pursuant  to 
§  48.601  l(a)-l{b)  to  file  Form  720  or  (2) 
any  subsequent  month  or  semiannually 
period  for  which  a  return  on  Form  720  is 
required. 

Par.  19.  The  following  new 
§  48.6302(c)-2  is  added  immediately 
after  §  48.6302(c)(1). 

§  48.6302(c)-2    CroM  rafarmca. 

(a)  Failure  to  deposit.  For  provisions 
relating  to  failure  to  make  a  deposit 
within  the  time  prescribed,  see 

§  301.6656-1  of  this  chapter  (Regulations 
on  Procedures  and  Administration). 

(b)  Saturday,  Sunday,  or  legal 
holiday.  For  regulations  relating  to  the 
time  for  performance  of  acts  when  the 
last  day  for  the  performance  falls  on  a 
Saturday.  Sunday,  or  a  legal  holiday,  see 
§  301.7503-1  of  this  chapter  (Regulations 
on  Procedure  and  Administration).  See 

§  145.3-1  (d)  and  section  518  of  the 
Highway  Revenue  Act  of  1982  (96  Stat. 
2184)  relating  to  the  depositary  date  for 
persons  required  to  make  semimonthly 
deposits  under  section  4081  when  the 
last  day  for  performance  falls  on  a 
Saturday,  Sunday  or  legal  holiday  in  the 
District  of  Columbia. 

Par.  20.  The  following  new 
§§  48.6402(a)-l,  48.6404(a)-l,  48.6412-1. 
48.6412-2,  and  4a6412-3  are  added 
immediately  after  {  48.6302(c)-2. 


§  4e.6402(aH    Authorfty  to  rnak*  crM«ts 
orrafund*. 

For  provisions  relating  to  credits  and 
refunds  of  certain  taxes  on  sales  and 
services  see  section  6416  and  the 
regulations  thereunder.  For  regulations 
under  section  6402  of  general 
application  in  respect  of  credits  or 
refunds,  see  SS  301.6402-1.  301.6402-2, 
and  301.6402-4  of  this  chapter 
(Regulations  on  Procedure  and 
Administration). 

§  48.6404<«H1)    Abatmnents. 

For  regulations  under  section  6404  of 
general  application  in  respect  of 
abatements  of  assessments  to  tax,  see 
§  301.6404-1  of  this  chapter  (Regulations 
on  Procedure  and  Administration). 

§  48.6412-1    Fteor  stocks  ciadtt  or  rtfund. 

(a)  In  general.  This  section  sets  forth 
the  procedures  to  be  followed  in 
claiming  the  credit  or  refund  authorized 
by  section  6412  for  manufacturers  excise 
taxes  paid  in  respect  of  certain  articles 
held  by  dealers  as  floor  stocks  on 
October  1. 1988.  See  §  48.6412-2  for 
definitions  of  the  following  terms  when 
used  in  this  section:  "floor  stocks", 
"inventory  date",  "dealer",  "held  by  a 
dealer",  "old  rate",  "new  rate",  "dealer 
request  limitation  date",  "claim 
limitation  date",  and  "tax  paid".  See 

§  48.6412-3  for  determining  the  amount 
of  tax  paid  on  articles  that  are  held  as 
floor  stocks.  The  manufacturers  excise 
taxes  for  which  credit  or  refund  may  be 
claimed  under  this  section  are  those 
imposed  by  section  4071,  relating  to  tires 
of  the  type  used  on  highway  vehicles: 
and  section  4081,  relating  to  gasoline. 
For  definition  of  the  term  "highway 
vehicle",  see  §  48.4061(a)-l(d). 

(b)  Computation  of  the  amount  of  floor 
stocks  credit  or  refund.  The  amount  of 
floor  stocks  credit  or  refund  which  may 
be  claimed  by  the  manufacturer  under 
section  6412(a)(1)  may  not  exceed  an 
amount  equal  to  the  difference  between 
the  tax  paid  by  the  manufacturer  on  the 
sale  of  the  article  and  the  amount  of  tax 
made  applicable  to  the  article  on  the 
inventory  date.  No  interest  is  allowable 
with  respect  to  any  amount  of  tax 
credited  or  refunded  under  section  6412 
and  this  section.  In  applying  the  floor 
stocks  credit  or  refund  provisions,  the 
date  on  which  the  manufacturer  paid  the 
tax  with  respect  to  the  article  held  as 
floor  stocks  is  not  relevant.  Thus,  the 
period  of  limitations  provided  in  section 
6511  with  respect  to  claims  for  credit  or 
refund  does  not  apply:  however,  see 
paragraph  (f)  of  this  section.  For 
definition  of  the  term  "manufacturer", 
see  §  48.0-2(a)(4). 

(c)  Limitation.  Except  as  provided  in 
§  48.6412-3,  no  credit  or  refund  is 


allowable  under  this  section  for  an 
amount  paid  as  tax  which  may  be 
credited  or  refunded  under  any 
provisions  of  law  other  than  section 
6412(a)(1).  or  which  was  allowable  as  a 
credit  or  refund  under  section  6412  with 
respect  to  an  earlier  inventory  date. 

(d)  Relationship  between  credits  or 
refunds  for  floor  stocks  and  credits  or 
refunds  for  price  readjustments.  The 
amount  which  may  be  credited  or 
refunded  for  floor  stocks  and  for  price 
readjustments  on  an  article  may  not  in 
the  aggregate  exceed  the  tax  paid  in 
respect  of  the  article.  A  credit  or  refund 
computed  on  the  basis  of  the  old  tax 
rate  will  be  allowed  with  respect  to  a 
price  readjustment  of  an  article  on 
which  a  floor  stock  credit  or  refund  was 
allowed,  but  only  if  the  amount  of  the 
floor  stock  credit  or  refund  otherwise 
allowable  was  reduced  by  taking  into 
account  such  price  readjustment,  as 
determined  under  §  48.6412-3(e).  The 
manufacturer  must  keep  readily 
available  for  inspection  sufficient 
records  to  enable  examining  officers  of 
the  Internal  Revenue  Service  to 
ascertain  the  correctness  of  any  claim 
for  credit  or  refund  for  a  price 
readjustment  of  an  article  on  which  a 
floor  stock  refund  was  claimed. 

(e)  Participation  of  dealers — (1) 
Request  by  dealer.  On  or  before  the 
dealer  request  limitation  date,  a  dealer 
may  submit  to  a  manufacturer  a  request 
with  respect  to  a  credit  or  refund 
allowable  under  this  section  for  tax  paid 
by  the  manufacturer  with  respect  to 
articles  held  by  the  dealer  as  floor 
stocks.  This  request  may  be  submitted 
directly  to  the  manufacturer,  or  it  may 
be  submitted  to  him  indirectly  through 
another  dealer  in  the  distribution  chain 
if  the  request  is  received  by  the 
manufacturer  or  an  authorized  agent  of 
the  manufacturer  on  or  before  the  dealer 
request  limitation  date. 

(2)  Requirements  for  claim  by 
manufacturer.  No  amount  of  credit  or 
refund  under  this  section  may  be 
claimed  by  a  manufacturer  with  respect 
to  articles  held  by  a  dealer  as  floor 
stocks  unless — 

(i)  The  claim  for  the  amount  is  based 
upon  a  request  submitted  by  the  dealer 
to  the  claimant  on  or  before  the  dealer 
request  limitation  date: 

(ii)  The  amount  is  paid  by  the 
claimant  to  the  dealer,  or  the  dealer's 
written  consent  to  allowance  of  the 
credit  or  refund  has  been  received  by 
the  claimant,  on  or  before  the  claim 
limitation  date;  and 

(iii)  The  request  by  the  dealer  is 
supported  by  an  inventory  statement, 
made  under  the  penalties  of  perjury  and 
signed  by  the  dealer  or  by  the  dealer's 
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authorized  representative,  setting  forth 
the  following  information: 

(A)  The  name  and  address  of  the 
dealer  and  of  the  applicable 
manufacturer,  (if  the  name  and  address 
of  the  applicable  manufacturer  is 
unknown  to  the  dealer,  these  items  may 
be  added  by  any  person  in  the  chain  of 
distribution); 

(B)  The  identiHcation  number,  if  any. 
of  the  article,  such  as  a  serial,  stock, 
model,  type,  or  class  number,  or  some 
other  suitable  means  of  identincation; 

(C)  A  brief  description  of  the  article, 
such  as  its  common  name  or 
designation;  and 

(D)  The  quantity  of  articles  held  by 
the  dealer  as  floor  stocks  on  the 
inventory  date. 

(3)  Actual  maniifactuKr  unknown.  If  a 
dealer  addresses  a  request  to  the 
person,  who  from  markings  on  the 
article  the  dealer  presumes  to  be  the 
manufacturer,  the  request  may  be 
treated  as  made  to  the  actual 
manufacturer  if  the  actual  manufacturer 
accepts  the  dealer's  request. 

(4)  Payment  to  dealer  by  claimant. 
Payment  may  be  made  directly  to  the 
dealer  or  to  the  dealers  authorized 
agent  or  representative  by  the  claimant 
or  by  the  claimant's  authorized  agent  or 
representative,  if  a  claimant  pays  a 
dealer  through  the  claimant's  agent  or 
representative,  the  evidence  must  show 
that  the  dealer  actually  received  the 
payment.  If  a  dealer  authorizes  the 
claimant  to  pay  the  dealer  through  the 
dealer's  agent  or  representative, 
evidence  showing  receipt  of  the 
payment  by  the  agent  or  representative 
will  be  accepted  as  proof  of  actual 
payment  to  the  dealer.  Payment  shall  be 
made,  at  the  manufacturer's  option,  in 
cash,  by  check,  or  by  credit  to  the 
dealer's  account  as  maintained  by  the 
claimant.  The  amount  of  the  payment 
which  may  be  made  by  crediting  the 
dealer's  account  may  not  exceed  the 
undisputed  debit  balance  due  at  the 
time  the  credit  is  made.  However, 
payment  may  be  made  in  merchandise 
at  the  dealer's  option  with  the 
concurrence  of  the  manufacturer. 

(5)  Date  of  performance.  The  date  on 
which  any  act  described  in  this 
paragraph  (e)  is  performed  by  an  agent 
or  representative  on  behalf  of  a  claimant 
or  dealer  is  deemed  to  be  the  date  on 
which  the  act  is  performed  by  the 
principal. 

(6)  Record  of  inventories.  For 
provisions  relating  to  the  record  of  a 
dealer's  inventories  to  be  kept  by  the 
claimant,  see  paragraph  (g)  of  this 
section. 

(7)  Sample  written  consent.  No 
particular  form  is  prescribed  or  required 
for  the  written  consent  of  the  dealer 


described  in  paragraph  (e](Z]|ii)  of  this 
section.  However,  the  following  is  an 
example  of  an  acceptable  consent 
statement  by  a  dealer 

Consent  Statement  of  Dealer 

(For  use  by  dealer  in  requesting 
manufacturer,  producer,  or  importer  to 
obtain  credit  under  section  6412  of  the 
Internal  Revenue  Code  of  1954  with 
respect  to  floor  stocks.) 

I  hereby  consent  to  the  allowance  to 
the  manufacturer,  producer,  or  importer 
of  the  floor  stocks  credit  or  refund  of  the 
excise  tax  imposed  by  the  Internal 
Revenue  Code  of  1954  with  respect  to 
the  articles  in  my  inventory'  on 


(Name) 

By 


(Signature  of  Officer) 


(Title) 


(Dale) 

(f)  Procedure  for  claiming  credit  or 
refund — (1)  In  general.  Each  claim  for 
credit  or  refund  under  this  section  shall 
be  filed  on  or  before  the  applicable 
claim  limitation  date,  in  the  manner  and 
subject  to  the  conditions  stated  in  this 
section  and  in  §  301.6402-2  of  this 
chapter  (Regulations  on  Procedure  and 
Administration).  Either  credit  or  refund, 
or  a  combination  thereof,  may  be 
claimed,  but  the  amount  which  may  be 
claimed  as  a  credit  on  a  return  shall  not 
exceed  the  total  tax  liability  shown  on 
the  return,  reduced  by  the  amount  of  any 
deposits  made  under  §  48.6302(c)-l  with 
respect  to  the  return  and  by  any  amount 
of  credit  claimed  on  the  return  pursuant 
to  any  provision  of  law  other  than 
section  6412.  If  the  total  amount  which 
may  be  claimed  exceeds  the  amount 
that  may  be  claimed  as  credit  on  a 
return,  the  excess  amount  may  be 
claimed  on  or  before  the  applicable 
claim  limitation  date  either  as  a  refund 
or  as  a  credit  on  a  subsequent  return.  If 
credit  is  claimed  the  amount  of  the 
credit  shall  be  entered  as  a  credit  on  a 
timely-filed  return  of  tax.  The  statement 
described  in  paragraph  (f)(2)  of  this 
section  must  show  the  amount  and  date 
of  each  previous  and  concurrent  claim 
for  credit  or  refund  under  this  section 
and  indicate  whether  any  future  claims 
are  expected  to  be  filed. 

(2)  Supporting  evidence  to  be 
submitted  by  the  manufacturer.  No 
credit  or  refund  shall  be  allowed  under 
this  section  unless  there  is  submitted,  in 
support  of  the  claim  for  credit  or  refund, 
a  statement  signed  by  the  person 
making  the  claim,  that  describes  in 
general  terms  the  articles  covered  by  the 
claim,  sets  forth  the  method  of 
computing  the  amount  claimed 


(including  a  description  of  any 
procedures  used  pursuant  to  §  48.6412- 
3),  and  states  that — 

(i)  The  claimant  paid  to  the  district 
director  or  the  director  of  the  internal 
revenue  service  center  the  tax  for  which 
credit  or  refund  is  claimed: 

(ii)  The  total  amount  claimed 
represents  payments  requested  by 
dealers  before  the  dealer  request 
limitation  date; 

(iii)  The  total  amount  claimed  either 
was  paid  by  the  claimant  to  the  dealers, 
or  the  claimant  received  the  written 
consent  of  the  dealers  to  the  allowance 
of  the  amount  claimed: 

(iv)  The  claimant  has  in  his 
possession,  and  available  for  inspection 
by  internal  revenue  officers,  the 
evidence  with  respect  to  inventories 
required  by  paragraph  (g)(2)  of  this 
section,  and  any  written  consents 
referred  to  in  paragraph  (f)(2)(iii)  of  this 
section;  and 

(v)  No  other  claim  for  credit  or  refund 
under  this  section  has  been  or  will  be 
made  by  the  claimant  with  respect  to 
any  amount  covered  by  the  claim. 

(g)  Evidence  to  be  retained  in  the 
manufacturer's  records.  Every  person 
filing  a  claim  for  credit  or  refund 
pursuant  to  this  section  shall  support  the 
claim  by  keeping  as  part  of  the 
claimant's  records — 

(1)  The  dealer's  inventory  statements 
required  by  paragraph  (e)(2)(iii)  of  this 
section,  to  the  extent  that  the  articles 
are  covered  by  the  claim; 

(2)  Records,  in  respect  of  the  articles 
held  by  each  dealer,  showing — 

(i)  The  name  and  address  of  the 
dealer, 

(ii)  The  quantities  of  each  article  held 
by  the  dealer  as  floor  stocks  by  taxable 
category,  for  example,  by  model  or  type 
number, 

(iii)  The  amount  of  tax  considered  to 
be  paid  by  the  manufacturer  with 
respect  to  each  article  held  by  the 
dealer,  as  determined  under  §  48.6412-3, 

(iv)  The  amount  of  tax,  if  any,  which 
the  claimant  would  pay  on  the  sale  of 
each  article  held  by  the  dealer  if  the  tax 
were  computed  at  the  new  rate, 

(v)  The  total  amount  of  reimbursement 
due  the  dealer, 

(vi)  The  date  on  which  the  claimant 
received  from  the  dealer  the  request 
described  in  paragraph  (e)(1)  of  this 
section,  but  only  if  payment  was  not 
made  to  the  dealer  before  the  dealer 
request  limitation  date,  and 

(vii)  The  date  and  amount  of  each 
payment  to  a  dealer,  or  the  date  of 
receipt  by  the  claimant  from  the  dealer 
of  a  written  consent,  as  set  forth  in 
paragraph  (e)(2)(ii)  of  this  section;  and 
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(3)  Any  such  written  consent  received 
from  a  dealer. 

(h)  Special  rules  where  the  presumed 
manufacturer  is  the  agent  of  the  actual 
manufacturer.  For  purposes  of  this 
section,  if  a  manufacturer  sells  articles 
tax-paid  to  a  second  manufacturer  for 
resale  by  the  second  manufacturer 
under  its  own  brand  name,  the  second 
manufacturer  may  perform  any  acts  and 
keep  any  records  which  are  a 
prerequisite  to  the  first  manufacturer's 
filing  a  claim  for  floor  stocks  credit  or 
refund  with  respect  to  the  articles.  If 
such  a  procedure  is  followed,  the  claim 
filed  by  the  first  manufacturer  shall 
include  a  statement  indicating  the  name 
and  address  of  the  second  manufacturer 
and  the  amount  of  its  claim  which 
relates  to  articles  sold  to  the  second 
manufacturer. 

(i)  Effect  on  other  claims  for  credit  or 
refund.  If  a  claim  for  credit  or  refund  is 
made  pursuant  to  section  6416  and  the 
regulations  thereunder,  relating  in  part 
to  returned  sales,  sales  for  export  or  for 
exempt  use.  sales  to  States,  etc..  with 
respect  to  a  tax  imposed  by  section  4071 
or  section  4081.  and  if  the  claim  is  made 
with  respect  to  articles  sold  by  the 
claimant  before  the  date  on  which  the 
tax  is  reduced  in  rate  or  terminated,  the 
claim  shall  be  based  on  the  new  rate  of 
tax  unless  the  claimant  can  establish 
that  the  tax  was  imposed  at  the  old  rate 
and  that  no  refund  or  credit  under  this 
section  was  allowed  with  respect  to  the 
articles.  See,  however,  paragraph  (d)  of 
this  section. 

(j)  Other  applicable  provisions.  All 
provisions  of  law.  including  penalties, 
applicable  in  respect  of  the  taxes 
imposed  by  sections  4071  and  4081  shall, 
insofar  as  applicable  and  not 
inconsistent  with  section  6412,  apply  in 
respect  to  the  credits  and  refunds 
provided  for  in  section  6412  to  the  same 
extent  as  if  the  credits  or  refunds 
constituted  overpayments  of  the  taxes. 
For  provisions  under  which  timely 
mailing  is  treated  as  timely  filing,  and 
for  provisions  applicable  to  the  time  for 
performance  of  acts  when  the  last  day 
falls  on  Saturday,  Sunday,  or  a  legal 
holiday,  see  §§  301.7502-1  and  301.7503- 
1,  respectively,  of  this  chapter 
(Regulations  on  Procedure  and 
Administration). 

§  48.6412-2    Definitions  for  purposes  of 
floor  stocks  credit  or  refund. 

For  purposes  of  section  6412  and  the 
regulations  thereunder — 

(a)  Floor  stocks.  The  term  "floor 
stocks"  means  any  article  subject  to  the 
tax  imposed  by  section  4071  or  section 
4081  which— 


(1)  Is  sold  by  the  manufacturer 
(otherwise  than  in  a  tax-free  sale) 
before  October  1, 1988, 

(2)  Is  held  by  a  dealer  at  the  first 
moment  on  October  1, 1988,  and  has  not 
been  used,  and 

(3)  Is  intended  for  sale. 
However,  the  term  "floor  stocks"  does 
not  include  gasoline  in  retail  stocks  held 
at  the  place  where  intended  to  be  sold  at 
retail,  nor  with  respect  to  gasoline  held 
for  sale  by  a  producer  or  importer  of 
gasoline. 

(b)  Inventory  date.  The  term 
"inventory  date"  means  the  first 
momert  on  the  date  on  which  an  article 
is  treated  as  floor  stocks  within  the 
meaning  of  paragraph  (a)  of  this  section. 

(c)  Dealer.  The  term  "dealer"  includes 
a  wholesaler,  jobber,  distributor,  or 
retailer. 

(d)  Held  by  a  dealer — (1)  In  general. 
(i)  An  article  is  considered  as  "held  by  a 
dealer"  if  title  to  the  article  has  passed 
to  the  dealer  (whether  or  not  delivery  to 
the  dealer  has  been  made),  and  if.  for 
purposes  of  consumption,  title  to  or 
possession  of  the  article  has  not  at  any 
time  been  transferred  to  any  person 
other  than  a  dealer. 

(ii)  Floor  samples,  demonstrators,  and 
articles  undergoing  repair  (whether  or 
not  on  the  dealer's  premises)  that  are 
carried  in  stock  to  be  sold  as  new 
articles,  and  articles  purchased  tax-paid 
by  a  manufacturer  or  a  sales  subsidiary 
and  held  by  the  person  on  the  inventory 
date  for  resale  as  such,  will  be 
considered  as  unused  and  held  by  a 
dealer,  if  title  to  or  possession  of  the 
article  has  not  at  any  time  been 
transferred  to  any  person  for  purposes 
of  consumption. 

(iii)  Articles  sold  by  a  dealer  to  a 
consumer  before  the  inventory  date  and 
thereafter  repossessed  by  the  dealer, 
and  articles  purchased  tax-paid  by  a 
manufacturer  for  use  in  further 
manufacture  within  the  meaning  of 
section  4221(d)(6),  will  not  be 
considered  as  held  by  a  dealer. 

(iv)  The  determination  as  to  the  time 
title  or  possession  passes  for  purposes 
of  consumption  shall  be  made  under 
applicable  local  law. 

(2)  Examples.  The  application  of  this 
paragraph  (d)  may  be  illustrated  by  the 
following  examples; 

Example  (1).  If,  under  local  law.  title 
to  an  article  sold  by  a  dealer  under  a 
conditional  sales  contract  is  in  the 
dealer  on  the  inventory  date,  but  the 
consumer  has  physical  possession  of  the 
article  on  that  date,  the  article  is  not 
considered  as  held  by  the  dealer. 

Example  (2).  If,  under  local  law.  title 
to  an  article  is  in  the  consumer  on  the 
inventory  date  because  the  article  is 


specifically  identified  with  a  contract, 
but  on  that  date  the  dealer  still  has 
physical  possession  of  the  article,  for 
example,  in  his  will-call  department,  the 
article  is  not  considered  as  held  by  the 
dealer  on  that  date  because  title  to  the 
article  has  passed  to  the  consumer  for 
purposes  of  consumption. 

Example  (3).  If,  under  local  law.  title 
to  an  article  is  in  the  consumer  on  the 
inventory  date  because  the  dealer 
transferred  the  article  to  a  common 
carrier  for  delivery  to  the  consumer,  the 
article  in  transit  is  not  considered  as 
held  by  the  dealer  on  that  dale  because 
title  has  passed  to  the  consumer  for 
purposes  of  consumption,  even  though 
neither  the  dealer  nor  the  consumer  has 
physical  possession  of  the  article. 

Example  (4).  If.  under  local  law.  title 
to  an  article  is  in  the  dealer  on  the 
inventory  date  and  does  not  pass  to  the 
consumer  until  delivery  by  a  common 
carrier,  the  article  in  transit  shall  be 
considered  as  held  by  the  dealer  on  that 
date  because  neither  the  title  nor 
possession  has  passed  to  the  consumer 
for  purposes  of  consumption. 

Example  (5).  If  an  article  has  been 
mortgaged  or  otherwise  hypothecated 
by  a  dealer  as  security  for  a  loan  and, 
under  local  law,  title  to  the  article  is  in 
the  creditor  on  the  inventory  dale,  and 
physical  possession  is  in  the  dealer,  the 
article  shall  be  considered  as  held  by 
the  dealer  on  that  dale  because  neither 
title  nor  possession  has  passed  to  the 
consumer  for  purposes  of  consumption. 

(e)  Old  rate.  The  term  "old  rate  ' 
means  the  rate  of  tax  in  effect  with 
respect  to  the  sale  of  an  article  before 
the  date  designated  in  paragraph  (a)  or 
(b)  of  this  section  on  which  the  tax  is 
reduced  in  rate  or  is  terminated. 

(f)  New  rote.  The  term  "new  rate" 
means  the  rate  of  tax,  if  any,  in  effect 
with  respect  to  the  sale  of  an  article  on 
the  date  designated  in  paragraph  (a)  or 
(b)  of  this  section  on  which  the  tax  is 
reduced  in  rate  or  is  terminated. 

(g)  Dealer  request  limitation  date.  The 
term  "dealer  request  fimitation  date"  is 
the  date  prescribed  by  section  6412(a)(1) 
before  which  the  request  on  which  the 
manufacturer's  claim  is  based  must  be 
submitted  to  the  manufacturer  by  the 
dealer  who  held  the  floor  stocks  on  the 
inventory  date.  In  the  case  of  an  article 
held  by  a  dealer  on  October  1,  1988.  the 
dealer  request  limitation  date  is  January 
1. 1989. 

(h)  Claim  limitation  date.  The  term 
"claim  limitation  date"  means  the  last 
date  prescribed  by  section  6412(a)(1)    n 
vvhich  refund  or  credit  with  respect  to 
floor  stocks  may  be  claimed  by  a 
manufacturer.  In  the  case  of  an  article 
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held  by  a  dealer  on  October  1. 1988,  the 
claim  limitation  date  is  March  31. 1989. 
(i)  Tax  paid.  A  tax  is  considered  paid 
if  it  was  paid  or  was  ofTset  by  an 
allowable  credit  on  the  return  on  which 
it  was  reported. 

§  4S.6412-3    Amount  of  tax  paid  on  each 
artida.' 

(a)  General  rule.  For  purposes  of 
making  the  claim  for  credit  or  refund 
under  §  48.6412-1  in  respect  of  floor 
stocks  held  by  a  dealer,  the  tax  paid  on 
each  article  must  be  separately 
computed.  If  desired,  the  procedures  set 
forth  in  paragraphs  (b)  through  (g)  of  this 
section  may  be  used  in  making  the 
computation.  The  procedure  used  in 
determining  the  tax  paid  on  an  article 
must  also  be  used  in  determining  the 
amount  of  ta.x,  if  any.  made  applicable 
to  the  article  on  the  effective  date  of 
reduction  or  repeal  of  the  tax  involved. 
Prior  approval  of  the  Internal  Revenue 
Service  for  the  method  of  computation 
need  not  be  obtained  and  should  not  be 
requested. 

(b)  Selling  price.  In  determining  the 
price  of  an  article  on  which  the  tax  paid 
is  to  be  computed,  the  average  of  the 
gross  selling  prices  of  identical  articles 
sold  during  a  representative  period  may 
be  used.  For  example,  truck  chassis  of 
the  same  model  that  are  sold  by  the 
manufacturer  with  the  same  equipment 
and  accessories  are  identical  articles 
whose  selling  prices  may  be  computed 
on  the  basis  of  an  average. 

(c)  Transportation  charges.  In 
determining  the  price  of  an  article  on 
which  the  tax  paid  is  to  be  computed, 
the  average  of  the  exclusions  authorized 
by  section  4216(a)  for  transportation, 
delivery,  insurance,  installation,  etc.,  for 
a  reasonable  category  of  articles  during 
a  representative  period  may  be  used. 

(d)  Credits  for  tax  paid  on  inner  tubes. 
The  average  of  the  credits  authorized  by 
section  6416(c)  for  lax  paid  on  tires  or 
inner  tubes  may  be  averaged  for  a 
reasonable  category  of  articles  during  a 
representative  period.  The  credits  shall 
be  subtracted  from  the  gross  excise  tax 
to  arrive  at  the  net  excise  tax  paid. 

(e)  Price  readjustments.  (1)  In 
determining  the  price  on  which  the  tax 
paid  is  to  be  computed,  there  must  be 
taken  into  account  any  price 
readjustments  with  respect  to  which  ihe 
manufacturer  has  filed  a  claim  for  credit 
or  refund  under  section  6416(b).  Other 
price  readjustments  which  have  been,  or 
are  reasonably  expected  to  be.  made 
with  respect  to  the  article  may.  at  the 
option  of  the  manufacturer,  be  taken 
into  account  in  computing  the  price  of 
the  article. 

(2)  Price  readjustments  which  cannot 
be  attributed  to  specific  articles  as  of 


the  inventory  date  (as.  for  example,  a 
price  readjustment  of  a  flat  dollar 
amount  which  is  made  to  dealers  who 
meet  a  sales  quota)  may  be  taken  into 
account  on  the  basis  of  an  average  of 
the  adjustments  which  is  computed  for  a 
reasonable  category  of  articles  over  a 
representative  period. 

(3)  Price  readjustments  related  to 
specific  items  (as.  for  example,  an 
automatic  rebate  of  a  specific 
percentage  of  the  price  of  each  unit  sold 
to  a  dealer)  may  not  be  averaged,  and  in 
such  a  case  only  the  actual  price 
readjustment  attributable  to  a  particular 
article  may  be  taken  into  account  in 
computing  the  tax  on  that  article. 

(4)  If,  because  of  the  facts  in  a  case,  a 
price  readjustment  can  be  attributed  to 
specific  articles  for  purposes  of 
consumer  refunds  but  cannot  be 
attributed  to  specific  articles  for 
purposes  of  floor  stocks  credits  or 
refunds,  the  price  adjustment  may  be 
averaged  for  purposes  of  both  consumer 
refunds  and  floor  stocks  credits  and 
refunds. 

(f)  Representative  period.  A  period 
will  be  considered  a  representative 
period  if— 

(1)  It  covers  (i)  at  least  four 
consecutive  calendar  quarters,  the  last 
of  which  ends  with  a  period  of  six 
calendar  months  immediately  preceding 
the  effective  date  of  the  tax  reduction  or 
repeal  involved  or  (ii)  any  other  period 
of  time  which  the  taxpayer  can 
demonstrate  constitutes  a  representative 
period  for  the  particular  category,  and 

(2)  The  number  of  articles  in  the 
category  involved  sold  by  the 
manufacturer  during  the  period  either  (i) 
equals  or  exceeds  the  number  of  articles 
in  the  category  to  which  the  average 
amount  is  to  be  applied  or  (ii)  can  be 
demonstrated  by  the  taxpayer  to  be  a 
representative  quantity. 

(g)  Reasonable  category.  Examples  of 
a  reasonable  category  of  articles  are 
articles  that  are  identified  by  a  common 
stock  or  class  number  or  which  are  of 
the  same  model,  class,  or  line.  For  the 
purpose  of  averaging  exclusions, 
another  example  of  a  reasonable 
category  of  articles  is  a  grouping  of 
articles  that  are  shipped  in  the  same 
container.  If  a  manufacturer  sells 
articles  bearing  his  own  trademark  and 
also  sells  articles  as  private  brands, 
separate  computations  of  the  two 
brands  must  be  made  under  this  section. 

Par.  21.  Section  48.6416(a)-l  is  revised 
to  read  as  follows: 

§  48.64 1 6(a)- 1  Clalma  f or  credit  or  refund 
of  overpayments  of  taxes  on  special  fuels 
and  manufacturers  taxes. 

Any  claims  for  credit  or  refund  of  an 
overpayment  of  a  tax  imposed  by 


chapter  31  or  chapter  32  shall  be  made 
in  accordance  with  the  applicable 
provisions  of  this  subpart  and  the 
applicable  provisions  of  S  301.6402-2  of 
this  chapter  (Regulations  on  Procedure 
and  Administration).  A  claim  on  Form 
843  is  not  required  in  the  case  of  a  claim 
for  credit,  but  the  amount  of  the  credit 
shall  be  claimed  by  entering  that 
amount  as  a  credit  on  a  return  of  tax 
under  this  subpart  filed  by  the  person 
making  the  claim.  In  this  regard,  see 
§  48.6416(f)-l. 

Par.  22.  The  following  new 
§§  48.6416(a)-2  and  48.6416(a)-3  are 
added  immediately  after  §  48.6416(a)-l 
to  read  as  follows. 

§  48.64 16<a)-2    Credit  or  refund  of  tax  on 
special  fuels. 

I      (a)  Overpayments  not  described  in 
'  section  6416(b)(2)— (\)  Claims  included. 
This  paragraph  applies  only  to  claims 
for  credit  or  refund  of  an  overpayment 
of  tax  imposed  by  section  4041(a)(1)(A) 
(relating  to  tax  on  the  sale  of  diesel 
fuel),  section  4041(a)(2)(A)  (relating  to 
tax  on  the  sale  of  special  motor  fuels), 
section  4041(c)(1)(A)  (relating  to  tax  on 
the  sale  of  fuel  for  use  in  noncommercial 
aviation),  or  section  4041(c)(2)(A) 
(relating  to  the  tax  on  sale  of  gasoline 
for  use  in  noncommercial  aviation).  It 
does  not  apply,  however,  to  a  claim  for 
credit  or  refund  of  any  overpayment 
described  in  paragraph  (b)  of  this 
section  which  arises  by  reason  of  the 
application  of  section  6416(b)(2). 

(2)  Supporting  evidence  required.  No 
credit  or  refund  of  any  overpayment  to 
which  this  paragraph  (a)  applies  shall  be 
allowed  unless  the  person  who  paid  the 
tax  submits  with  the  claim  a  written 
consent  of  the  ultimate  purchaser  to  the 
allowance  of  the  credit  or  refund,  or 
submits  with  the  claim  a  statement, 
supported  by  sufficient  available 
evidence,  asserting  that — 

(i)  The  person  has  neither  included  the 
tax  in  the  price  of  the  fuel  with  respect 
to  which  it  was  imposed  nor  collected 
the  amount  of  the  tax  from  a  vendee, 
and  identifying  the  nature  of  the 
evidence  available  to  establish  these 
facts,  or 

(ii)  The  person  has  repaid  the  amount 
of  the  tax  to  the  ultimate  purchaser  of 
the  fuel. 

(3)  Ultimate  purchaser.  The  term 
"ultimate  purchaser",  as  used  in 
paragraph  (a)(2)  of  this  section,  means 
the  vendee  to  whom  the  fuel  was  sold 
tax-paid  by  the  person  claiming  credit  or 
refund. 

(b)  Overpayments  determined  under 
section  6416(b)(2)— [l]  Claims  included. 
This  paragraph  applies  only  to  claims 
for  credit  or  refund  of  amounts  paid  as 
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tax  under  section  4041(a)(1)(A)  (relating 
to  tax  on  the  sale  of  diesel  fuel)  or 
section  4041(a)|2){A)  (relating  to  tax  on 
the  sale  of  special  motor  fuels)  that  are 
determined  to  be  overpayments  by 
reason  of  section  6416(b)(2)  (relating  to 
tax  payments  in  respect  of  certain  uses, 
sales,  or  resales  of  a  taxable  article). 

(2)  Supporting  evidence  required.  No 
credit  or  refund  of  an  overpayment  to 
which  this  paragraph  (b)  applies  shall  be 
allowed  unless  the  person  who  paid  the 
tax  submits  with  the  claim  a  statement, 
supported  by  sufficient  available 
evidence,  asserting  that — 

(i)  The  person  has  neither  included  the 
tax  in  the  price  of  the  fuel  with  respect 
to  which  it  was  imposed  nor  collected 
the  amount  of  the  tax  from  a  vendee, 
and  identifying  the  nature  of  the 
evidence  available  to  establish  these 
facts,  or 

(ii)  The  person  has  repaid,  or  agreed 
to  repay,  the  amount  of  the  tax  to  the 
ultimate  vendor  of  the  fuel,  or 

(iii)  The  person  has  secured,  and  will 
submit  upon  request  of  the  Service,  the 
written  consent  of  the  ultimate  vendor 
to  the  allowance  of  the  credit  or  refund. 

(3)  Ultimate  vendor.  The  term 
"ultimate  vendor",  as  used  in  paragraph 
{b)(2)  of  this  section,  means  the  seller 
making  the  sale  which  gives  rise  to  the 
overpayment  or  which  last  precedes  the 
exportation  or  use  which  gives  rise  to 
the  overpayment. 

(c)  Nonapplication  to  tax  on  use  of 
special  fuels.  This  section  shall  not  have 
any  effect  on  overpayments  of  tax  under 
section  4041(a)(1)(B)  (relating  to  tax  on 
the  use  of  diesel  fuel),  section 
4041(a)(2)(B)  (relating  to  tax  on  the  use 
of  special  motor  fuels),  section 
4041(c)(1)(B)  (relating  to  tax  on  the  use 
of  fuel  other  than  gasoline  in 
noncommercial  aviation),  section 
4041(c)(2)(B)  (relating  to  tax  on  the  use 
of  gasoline  in  noncommercial  aviation), 
or  section  4042  (relating  to  tax  on" fuel 
used  in  commercial  transportation  on 
inland  waterways). 

§  48.64 1 6(a)-3    Credit  or  refund  of 
manufacturers  tax  upder  ctiapter  32. 

(a)  Overpayment  not  described  in 
section  6416(b)(3)(C)  or  (4)  (prior  to 
April  1,  1983)  and  section  6416(b)(2)— (\] 
Claims  included.  This  paragraph  applies 
only  to  claims  for  credit  or  refund  of  an 
overpayment  of  manufacturers  tax 
imposed  by  chapter  32.  It  does  not 
apply,  however,  to  a  claim  for  credit  or 
refund  on  any  overpayment  described  in 
paragraph  (b)  of  this  section  which 
arises  by  reason  of  the  application  of 
section  6416(b)(2).  (3)(C).  or  (4). 

(2)  Supporting  evidence  required.  No 
credit  or  refund  of  any  overpayment  to 
which  this  paragraph  (a)  applies  shall  be 


allowed  unless  the  person  who  paid  the 
tax  submits  with  the  claim  a  written 
consent  of  the  ultimate  purchaser  to  the 
allowance  of  the  credit  or  refund,  or 
submits  with  the  claim  a  statement, 
supported  by  sufficient  availabe 
evidence,  asserting  that — 

(i)  The  person  has  neither  included  the 
tax  in  the  price  of  the  article  with 
respect  to  which  it  was  imposed  nor 
collected  the  amount  of  the  tax  from  a 
vendee,  and  identifying  the  nature  of  the 
evidence  available  to  establish  these 
facts,  or 

(ii)  The  person  has  repaid  the  amount 
of  the  tax  to  the  ultimate  purchaser  of 
the  article. 

(3)  Ultimate  purchaser— [i)  General 
rule.  The  term  "ultimate  purchaser",  as 
used  in  paragraph  (a)(2)  of  this  section, 
means  the  person  who  purchased  the 
article  for  consumption,  or  for  use  in  the 
manufacture  of  other  articles  and  not  for 
resale  in  the  form  in  which  purchased. 

(ii)  Special  rule  under  section 
6416(a)(3).  (A)  Conditions  to  be  met.— If 
tax  under  chapter  32  is  paid  in  respect  of 
an  article  and  the  Commissioner 
determines  that  the  article  is  not  subject 
to  tax  under  chapter  32,  the  term 
"ultimate  purchaser",  as  used  in 
paragraph  (a)(2)  of  this  section,  includes 
any  wholesaler,  jobber,  distributor,  or 
retailer  who.  on  the  15th  day  after  the 
date  of  the  determination,  holds  for  sale 
any  such  article  with  respect  to  which 
tax  has  been  paid,  if  the  claim  for  credit 
or  refund  of  the  overpayment  in  respect 
of  the  articles  held  for  sale  by  the 
wholesaler,  jobber,  distributor,  or 
retailer  is  filed  on  or  before  the  date  on 
which  the  person  who  paid  the  tax  is 
required  to  file  a  ifeturn  for  the  period 
ending  with  the  first  calendar  quarter 
which  begins  more  than  60  days  after 
the  date  of  the  determination  by  the 
Commissioner. 

(B)  Supporting  statement. — A  claim 
for  credit  or  refund  of  an  overpayment 
of  tax  in  respect  of  an  article  as  to 
which  a  wholesaler,  jobber,  distributor, 
or  retailer  is  the  ultimate  purchaser,  as 
provided  in  this  paragraph  (a)(3)(ii), 
must  be  supported  by  a  statement  that 
the  person  filing  the  claim  has  a 
statement,  by  each  wholesaler,  jobber, 
distributor,  or  retailer  whose  articles  are 
covered  by  the  claim,  showing  total 
inventory,  by  model  number  and 
quantity,  of  all  such  articles  purchased 
tax-paid  and  held  for  sale  as  of  12:01 
a.m.  of  the  15th  day  after  the  date  of  the 
determination  by  the  Commissioner  that 
the  article  is  not  subject  to  tax  under 
chapter  32. 

(C)  Inventory  requirement. — The 
inventory  shall  not  include  any  such 
article,  title  to  which,  or  possession  of 
which,  has  previously  been  transferred 


to  any  person  for  purposes  of 
consumption  unless  the  entire  purchase 
price  was  repaid  to  the  person  or 
credited  to  the  person's  account  and  the 
sale  was  rescinded  or  any  such  article 
purchased  by  the  wholesaler,  jobber, 
distributor,  or  retailer  as  a  component 
part  of.  or  on  or  in  connection  with, 
another  article.  An  article  in  transit  at 
the  first  moment  of  the  15th  day  after  the 
date  of  the  determination  is  regarded  as 
being  held  by  the  person  to  whom  it  was 
shipped,  except  that  if  title  to  the  article 
does  not  pass  until  delivered  to  the 
person  the  article  is  deemed  to  be  held 
by  the  shipper. 

(b)  Overpayments  described  in 
section  6416(b)  (3)(C)  or  (4)  (prior  to 
April  1.  1983)  and  section  6416(b)(2)— (\) 
Claims  included. — This  paragraph 
applies  only  to  claims  for  credit  or 
refund  of  amounts  paid  as  tax  under 
chapter  32  that  are  determined  to  be 
overpayments  by  reason  of  section 
6416(b)(2)  (relating  to  tax  payments  in 
respect  of  certain  uses,  sales,  or  resales 
of  a  taxable  article),  section 
6416(b)(3)(C)  (relating  to  tax-paid  tires 
or  inner  tubes  used  for  further 
manufacture),  or  section  6416(b)(4) 
(relating  to  tires  or  inner  tubes  used  by 
the  manufacturer  on  another 
manufactured  article). 

(2)  Supporting  evidence  required. — No 
credit  or  refund  of  an  overpayment  to 
which  this  paragraph  (b)  applies  shall  be 
allowed  unless  the  person  who  paid  the 
tax  submits  with  the  claim  a  statement, 
supported  by  sufficient  available 
evidence,  asserting  that — 

(i)  The  person  neither  included  the  tax 
in  the  price  of  the  article  with  respect  to 
which  it  was  imposed  nor  collected  the 
amount  of  the  tax  from  a  vendee,  and 
identifying  the  nature  of  the  evidence 
available  to  establish  these  facts,  or 

(ii)  The  person  repaid,  or  agreed  to 
repay,  the  amount  of  the  tax  to  the 
ultimate  vendor  of  the  article,  or 

(iii)  The  person  has  secured,  and  will 
submit  upon  request  of  the  Ser\'ice.  the 
written  consent  of  the  ultimate  vendor 
to  the  allowance  of  the  credit  or  refund. 

(3)  Ultimate  vendor. — (i)  General 
rule. — The  term  "ultimate  vendor",  as 
used  in  paragraph  (b)(2)  of  this  section, 
means  the  seller  making  the  sale  which 
gives  rise  to  the  overpayment  or  which 
last  precedes  the  exportation  or  use 
which  has  given  rise  to  the 
overpayment. 

(ii)  Special  rule  under  section 
6416(a)(3)(B)  prior  to  revision  by  the 
Highway  Revenue  Act  of  1982. — In  the 
case  of  an  overpayment  determined 
under  section  6416(b)  (2)(F).  (3)(C).  or  (4) 
in  respect  of  tires  or  inner  tubes,  where 
the  taxable  article  is  used  as  a 
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component  part  of,  or  sold  on  or  in 
connection  with  or  with  the  sale  of,  a 
second  article  which  is  exported,  sold  to 
a  nonprofit  educational  organization  for 
its  exclusive  use,  sold  to  a  State  or  local 
government  for  the  exclusive  use  of  a 
State  or  local  government  or  used  or 
sold  for  use  as  supplies  for  vessels  or 
aircraft,  the  term  "ultimate  vendor",  as 
used  in  paragraph  (b)(2]  of  this  section, 
means  the  ultimate  vendor  of  the  second 
article.  See  5§  4«.6416(b)(2)-2(g). 
43.6416(b)(3)-2(d).  and  48.6416{b)(4>- 
1(b).  respectively. 

(c)  Overpayments  not  included.  This 
section  does  not  apply  to  any 
overpayment  determined  under  section 
6416(b)(1)  (relating  to  price 
readjustments),  section  6416(b)(3)(A) 
(relating  to  certain  cases  in  which 
refund  or  credit  is  allowable  to  the 
manufacturer  who  uses,  in  the  further 
manufacture  of  a  second  article,  a 
taxable  article  purchased  by  the 
manufacturer  tax-paid),  section 
6416(b)(3)(B)  prior  to  April  1. 1983 
(relating  to  parts  or  accessories  taxable 
under  section  4061(b)  and  used  by  a 
subsequent  manufacturer  or  producer  as 
material  or  a  component  part  of  any 
other  article  manufactured  or  produced 
by  him),  section  6416(b)(4)  after  March 
31.  1983  (relating  to  tires),  section 
6416(b)(5)  (relating  to  the  return  to  the 
seller  of  certain  installment  accounts 
which  the  seller  had  previously  sold)  or 
section  6416(b)(6)  (relating  to  truck 
chassis,  bodies,  and  semi-trailers  used 
for  further  manufacture).  In  this  regard, 
see  55  48.6416(b)(l>-l,  48.6416(b)(3>-l. 
and  48.6416(b)(5}-l. 

Par.  23.  Section  48.8416(b)-l  is 
removed,  and  the  follov^ng  new 
55  48.6416(b)(l)-l.  4a.6416(b)(l)-2, 
48.6416(b)(l)-3.  and  48.6416(b)(l)-4  are 
added  immediately  after  5  48.6416(a}-3. 

5  4«.6416(bM1)-1    Pric*  readhistiiMnts 
causing  overpayments  of  manufactursrs 
tax. 

In  the  case  of  any  payment  of  tax 
under  chapter  32  that  is  determined  to 
be  an  overpayment  by  reason  of  a  price 
readjustment  within  the  meaning  of 
section  6416(bl(l)  and  5  48.6416(b)(l)-2 
or  5  48.6416(b)(l)-3.  the  person  who  paid 
the  tax  may  file  a  claim  for  refund  of  the 
overpayment  or  may  claim  credit  for  the 
overpayment  on  any  return  of  tax  under 
this  subpart  which  the  person 
subsequently  files.  Price  readjustments 
may  not  be  anticipated.  However,  if  the 
readjustment  has  actually  been  made 
before  the  retimi  is  filed  for  the  period  in 
which  the  sale  was  made,  the  tax  to  be 
reported  in  respect  of  the  sale  may,  at 
the  election  of  the  taxpayer,  be  based 
either  (a)  on  the  price  as  so  readjusted 
or  (b)  on  the  original  sale  price  and  a 


credit  or  refund  claimed  in  respect  of  the 
price  readjustment.  A  price 
readjustment  will  be  deemed  to  have 
been  made  at  the  time  when  the  amount 
of  the  readjustment  has  been  refunded 
to  the  vendor  or  the  vendor  has  been 
informed  that  the  vendor's  account  has 
been  credited  with  the  amount.  No 
interest  shall  be  paid  on  any  credit  or 
refund  allowed  under  this  section.  For 
provisions  relating  to  the  evidence 
required  in  support  of  a  claim  for  credit 
or  refund,  see  5  301.6402-2  of  thi^ 
chapter  (Regulations  on  Procedure  and 
Administration).  5  48.6416(a>-3(a)(2). 
and  5  4d.6416(b)(l)-4.  For  provisions 
authorizing  the  taking  of  a  credit  in  heu 
of  filing  a  claim  for  refund,  see  section 
6416(d)  and  5  48.6416(f)-l. 

9  4«.6416(bM1)-2    Dctanntnation  of  prtca 
readjustments. 

(a)  In  general. — (1)  Rules  of  usual 
application — (i)  Amount  treated  as 
overpayment. — If  the  tax  imposed  by 
chapter  32  has  been  paid  and  thereafter 
the  price  of  the  article  on  which  the  tax 
was  based  is  readjusted,  that  part  of  the 
tax  which  is  proportionate  to  the  part  of 
the  price  which  is  repaid  or  credited  to 
the  purchaser  is  considered  to  be  an 
overpayment.  A  readjustment  of  price  to 
the  purchaser  may  occur  by  reason  of — 

(A)  The  return  of  the  article. 

(B)  The  repossession  of  the  article. 

(C)  The  return  or  repossession  of  the 
covering  or  container  of  the  article,  or 

(D)  A  bona  fide  discount,  rebate,  or 
allowance  against  the  price  at  which  the 
article  was  sold. 

(ii)  Requirements  of  price 
readjustment.  A  price  readjustment  will 
not  be  deemed  to  have  been  made 
unless  the  person  who  paid  the  tax 
either — 

(A)  Repays  part  or  all  of  the  purchase 
price  in  cash  to  the  vendee, 

(B)  Credits  the  vendee's  account  for 
part  or  all  of  the  purchase  price,  or 

(C)  Directly  or  indirectly  reimburses  a 
third  party  for  part  or  all  of  the  purchase 
price  for  the  direct  benefit  of  the  vendee. 
In  addition,  to  be  deemed  a  price 
readjustment,  the  payment  or  credit 
must  be  contractually  or  economically 
related  to  the  taxable  sale  that  the 
payment  or  credit  purports  to  adjust. 
Thus,  commissions  or  bonuses  paid  to  a 
manufacturer's  own  agents  or 
salesperson  for  selling  the 
manufacturer's  taxable  products  are  not 
price  readjustments  for  purposes  of  this 
section,  since  those  commissions  or 
bonuses  are  not  paid  or  credited  either 
to  the  manufacturer's  vendee  or  to  a 
third  party  for  the  vendee's  benefit.  On 
the  other  hand,  a  bonus  paid  by  the 
manufacturer  to  a  dealer's  salesperson 
for  negotiating  the  sale  of  a  taxable 


article  previously  sold  to  the  dealer  by 
the  manufacturer  is  considered  to  be  a 
readjustment  of  the  price  on  the  original 
sale  of  the  taxable  article,  regardless  of 
whether  the  payment  to  the  salesperson 
is  made  directly  by  the  manufacturer  or 
to  the  salesperson  through  the  dealer.  In 
such  a  case,  the  payment  is  related  to 
the  sale  of  a  taxable  article  and  is  made 
for  the  benefit  of  the  dealer  because  it  is 
made  to  the  dealer's  salesperson  to 
encourage  the  sale  of  a  product  owned 
by  the  dealer.  Similarly,  payments  or 
credits  made  by  a  manufacturer  to  a 
vendee  as  reimbursement  of  interest 
expense  incurred  by  the  vendee  in 
connection  with  a  so-called  "free 
flooring"  arrangement  for  the  purchase 
of  taxable  articles  is  a  price 
readjustment,  regardless  of  whether  the 
payment  or  credit  is  made  directly  to  the 
vendee  or  to  the  vendee's  creditor  on 
behalf  of  the  vendee. 

(iii)  Limitation  on  credit  or  refund. 
The  credit  or  refund  allowable  by 
reason  of  a  price  readjustment  in  respect 
of  the  sale  of  a  taxable  article  may  not 
exceed  an  amount  which  bears  the  same 
ratio  to  the  total  tax  originally  due  and 
payable  on  the  article  as  the  amount  of 
the  tax-included  readjustment  bears  to 
the  original  tax-included  sale  price  of 
the  article. 

Example.  A  manufacturer  sells  a  taxable 
article  for  $100  plus  $10  excise  tax,  and 
reports  and  pays  tax  liability  accordingly. 
Thereafter,  the  manufacturer  credits  the 
customer's  account  for  $11  (tax  included]  in 
readjustment  of  the  original  sale  price.  The 
overpayment  of  tax  is  $1,  determined  as 
follows: 

Tax-included  readjustment  ^Original  tax  due  = 
Tax-included  sale  price  Tax  overpayment 


$11 

X$10=  $1  tax  overpaid. 

$110 


(2)  Rules  of  special  application. — (i) 
Constructive  sale  price. — If.  in  the  case 
of  a  taxable  sale,  the  tax  imposed  by 
chapter  32  is  based  on  a  constructive 
sale  price  determined  under  any 
paragraph  of  section  4216(b)  and  the 
regulations  thereunder,  as  determined 
without  reference  to  section  4218,  then 
any  price  readjustment  made  with 
respect  to  the  sale  may  be  taken  into 
account  under  this  section  only  to  the 
extent  that  the  price  readjustment 
reduces  the  actual  sale  price  of  the 
article  below  the  constructive  sale  price. 

Example.  (A)  A  manufacturer  sells  a 
taxable  article  at  retail  for  $110  tax  included. 
Under  section  42ie(b)(l)  the  constructive  sale 
price  (tax  included)  of  the  article  is 
determined  to  be  $93.  Thereafter,  the 


Federal  Register  /  Vol.  50.  No.  153  /  Thursday.  August  8.  1965  /  Rules  and  Regulations         32025 


manufacturer  grants  an  allowance  of  $10  to 
the  purchaser,  which  reduces  the  actual 
selling  price  (tax  included)  to  $100.  Since  the 
readjustment  price  still  exceeds  the  amounts 
of  the  constructive  sale  price,  this 
readjustment  is  not  recognized  as  a  price 
readjustment  under  this  section. 

(B)  Subsequently,  the  manufacturer  extends 
to  the  purchaser  an  additional  price 


allowance  of  $10,  thereby  reducing  the  actual 
sale  price  to  $90.  Since  the  actual  sale  price  is 
now  $3  less  than  the  constructive  sale  price 
of  $93.  the  manufacturer  has  overpaid  by  the 
amount  of  tax  attributable  to  the  $3. 
Assuming  the  tax  rate  involved  is  10  percent, 
and  the  prices  involved  are  tax-included,  the 
overpayment  of  tax  would  be  $0.27. 
determined  as  follows: 


percentage  tax  rate 

100  plus  percentage  tax  rate 


X    tax-included  readjustment  =  fax  overpayment 


V  100 


X  $3  =  $0.27 


(ii)  Price  determined  under  section 
4223(b)(2).— \i  a  manufacturer  (within 
the  meaning  of  section  4223(a))  to  whom 
an  article  is  sold  or  resold  free  of  tax  in 
accordance  with  the  provisions  of 
section  4221(a)(1)  for  use  in  further 
manufacture  diverts  the  article  to  a 
taxable  use  or  sells  it  in  a  taxable  sale, 
and  pursuant  to  the  provisions  of  section 
4223(b)(2)  computes  the  tax  liability  in 
respect  of  the  use  or  sale  on  the  price  for 
which  the  article  was  sold  to  the 
manufacturer  or  on  the  price  at  which 
the  article  was  sold  by  the  actual 
manufacturer,  a  reduction  of  the  price 
on  which  the  tax  was  based  does  not 
result  in  an  overpayment  within  the 
meaning  of  section  6416(b)(1)  of  this 
section.  Moreover,  if  a  manufacturer 
purchases  an  article  tax  free  and 
computes  the  tax  in  respect  of  a 
subsequent  sale  of  the  article  pursuant 
to  the  provisions  of  section  4223(b)(2). 
an  overpayment  does  not  arise  by 
reason  of  readjustment  of  the  price  for 
which  the  article  was  sold  by  the 
manufacturer  except  where  the 
readjustment  results  from  the  return  or 
repossession  of  the  article  by  the 
manufacturer,  and  all  of  the  purchase 
price  is  refunded  by  the  manufacturer. 
See,  however,  paragraph  (b)(4)  of  this 
section  as  to  repurchased  articles. 

(b)  Return  of  an  article— [1)  Price 
readjustment.— If  a  taxable  article  is 
returned  to  the  manufacturer  who  paid 
the  tax  imposed  by  chapter  32  on  the 
sale  of  the  article,  a  price  readjustment 
giving  rise  to  an  overpayment  results— 

(!)  If  the  article  is  returned  before  use, 
and  ail  of  the  purchase  price  is  repaid  to 
the  vendee  or  credited  to  the  vendee's 
account,  or 

(ii)  If  the  article  is  returned  under  an 
express  or  implied  warranty  as  to 
quality  or  service,  and  all  or  a  part  of 
the  purchase  price  is  repaid  to  the 


vendee  or  credited  to  the  vendee's 
account,  or 

(iii)  If  title  is  still  in  the  seller,  as.  for 
example,  in  the  case  of  certain 
installment  sales  contracts,  and  all  or  a 
part  of  the  purchase  price  is  repaid  to 
the  vendee  or  credited  to  the  vendee's 
account. 

(2)  Return  of  purchase  price. — For 
purposes  of  paragraph  (b)(1)  of  this 
section,  if  all  of  the  purchase  price  of  an 
article  has  been  returned  to  the  vendee, 
except  for  an  amount  retained  by  the 
manufacturer  pursuant  to  contract  as 
reimbursement  of  expense  incurred  in 
connection  with  the  sale  (such  as  a 
handling  or  restocking  charge),  all  of  the 
purchase  price  is  considered  to  have 
been  returned  to  the  vendee. 

(3)  Taxability  of  subsequent  sale  or 
use. — If,  under  any  of  the  conditions 
described  in  paragraph  (b)(1)  of  this 
section,  an  article  is  returned  to  the 
manufacturer  who  paid  the  tax  and  all 
of  the  purchase  price  is  returned  to  the 
vendee,  the  sale  is  considered  to  have 
been  rescinded.  Any  subsequent  sale  or 
use  of  the  article  by  the  manufacturer 
will  be  considered  to  be  an  original  sale 
or  use  of  the  article  by  the  manufacturer 
which  is  subject  to  tax  under  chapter  32 
unless  otherwise  exempt.  If  under  any 
such  condition  an  article  is  returned  to 
the  manufacturer  who  paid  the  tax  and 
only  part  of  the  purchase  price  is 
returned  to  the  vendee,  a  subsequent 
sale  of  the  article  by  the  manufacturer 
will  be  subject  to  tax  to  the  extent  that 
the  sale  price  exceeds  the  adjusted  sale 
price  of  the  first  taxable  sale. 

(4)  Treatment  of  other  transactions  as 
repurchases. — Except  as  provided  in 
paragraph  (b)(1)  of  this  section,  a  price 
readjustment  will  not  result  when  a 
taxable  article  is  returned  to  the 
manufacturer  who  paid  the  tax  on  the 
sale  of  the  article,  even  though  all  or  a 
part  of  the  purchase  price  is  repaid  to 
the  vendee  or  credited  to  the  vendee's 
account,  since  such  a  transaction  will  be 


considered  to  be  a  repurchase  of  the 
article  by  the  manufacturer. 

(c)  Repossession  of  an  article.  If  a 
taxable  article  is  repossessed  by  the 
manufacturer  who  paid  the  tax  imposed 
by  chapter  32  on  the  sale  of  the  article, 
and  all  or  a  part  of  the  purchase  price  is 
repaid  to  the  vendee  or  credited  to  the 
vendee's  account,  a  price  readjustment 
giving  rise  to  an  overpayment  will 
result.  However,  if  the  manufacturer 
later  resells  the  repossessed  article  for  a 
price  in  excess  of  the  original  adjusted 
sale  price,  the  manufacturer  will  be 
liable  for  tax  under  chapter  32  to  the 

■  extent  that  the  resale  price  exceeds  the 
original  adjusted  sale  price. 

(d)  Return  or  repossession  of  covering 
or  container  If  the  covering  or  container 
of  a  taxable  article  is  returned  to,  or 
repossessed  by  the  manufacturer  who 
paid  the  tax  imposed  by  chapter  32  on 
the  sale  of  the  article,  and  all  or  a 
portion  of  the  purchase  price  is  repaid  to 
the  vendee  or  credited  to  the  vendee's 
account  by  reason  of  the  return  or 
repossession  of  the  covering  or 
container,  a  price  adjustment  giving  rise 
to  an  overpayment  will  result.  If  a 
taxable  article  is  considered  to  have 
been  repurchased,  as  provided  in 
paragraph  (b)(4)  of  this  section,  and  the 
covering  or  container  accompanies  the 
taxable  article  as  part  of  the  transaction, 
the  covering  or  container  will  also  be 
considered  to  have  been  repurchased. 

(e)  Bona  fide  discounts,  rebates,  or 
allowances — (1)  In  general.  Except  as 
provided  in  §  48.6416(b)(l)-3  (relating  to 
readjustments  in  respect  of  local 
advertising),  the  basic  consideration  in 
determining,  for  purposes  of  this  section, 
whether  a  bona  fide  discount,  rebate,  or 
allowance  has  been  made  is  whether  the 
price  actually  paid  by,  or  charged 
against,  the  purchaser  has  in  fact  been 
reduced  by  subsequent  transactions 
between  the  parties.  Generally,  the  price 
will  be  considered  to  have  been 
readjusted  by  reason  of  a  bona  fide 
discount,  rebate,  or  allowance,  only  if 
the  manufacturer  who  made  the  taxable 
sale  repays  a  part  of  the  purchase  price 
in  cash  to  the  vendee,  or  credits  the 
vendee's  account,  or  directly  or 
indirectly  reimburses  a  third  party  for 
part  or  all  of  the  purchase  price  for  the 
direct  benefit  of  the  vendee,  in 
consideration  of  factors  which,  if  taken 
into  account  at  the  time  of  the  original 
transaction,  would  have  resulted  at  that 
time  in  a  lower  sale  price.  For  example, 

a  price  readjustment  will  be  considered 
to  have  been  made  when  a  bona  fide 
discount,  rebate,  or  allowance  is  given 
in  consideration  of  such  factors  as 
prompt  payment,  quantity  buying  over  a 
specified  period,  the  vendee's  inventory 
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of  an  article  when  new  models  are 
introduced,  or  a  general  price  reduction 
affecting  articles  held  in  stock  by  the 
vendee  as  of  a  certain  date.  On  the  other 
hand,  repayments  made  to  the  vendee 
do  not  effectuate  price  readjustments  if 
given  in  consideration  of  circumstances 
under  which  the  vendee  has  incurred,  or 
is  required  to  incur,  an  expense  which,  if 
treated  as  a  separate  item  in  the  original 
transaction,  would  have  been  includible 
in  the  price  of  the  article  for  purposes  of 
computing  the  tax. 

Examples.  The  provisions  of 
paragraph  (e)(l]  of  this  section  may  be 
illustrated  by  the  following  examples: 

Example  (1).  B,  a  manufacturer  of  fishing 
rods,  bills  its  distributors  in  a  specified 
amount  per  fishing  rod  purchased  by  them. 
Thereafter.  B  issues  to  each  distributor  a 
credit  memorandum  in  the  amount  of  X 
dollars  for  each  demonstration  by  the 
distributor  of  the  fishing  rods  at  a  sporting 
goods  exhibition.  The  credit  which  B  allows 
the  distributor  for  demonstration  of  B's 
product  does  not  effect  a  readjustment  of 
price. 

Example  (2).  C.  a  manufacturer  of 
automobiles,  bills  its  dealers  in  a  specified 
amount  per  automobile  purchased  by  them. 
Thereafter.  C  remits  to  the  dealer  X  dollars  of 
the  original  sale  price  for  each  automobile 
sold  by  the  dealer  in  the  last  month  of  the 
model  year.  An  additional  amount  of  Y 
dollars  is  paid  to  the  dealer  upon  a  showing 
by  the  dealer  that  the  dealer  has  paid  Y 
dollars  to  the  salesperson  who  made  the  sale. 
In  this  case,  the  X  dollars  paid  to  the  dealer 
by  C  constitutes  a  bona  Tide  discount  rebate, 
or  allowance  since  payment  of  such  amount 
is  in  the  nature  of  a  price  reduction  by  reason 
of  the  dealer's  inventory  when  new  models 
are  introduced.  In  addition,  the  Y  dollars  paid 
to  the  dealer  in  reimbursement  for  the 
amount  paid  by  the  dealer  to  the  salesperson 
who  made  the  sale,  also  constitutes  a  bona 
Rde  discount,  rebate,  or  allowance. 

(2)  Inability  to  collect  price.  A  charge- 
off  of  an  amount  outstanding  in  an  open 
account,  due  to  inability  to  collect,  is  not 
a  bona  fide  discount,  rebate,  or 
allowance  and  does  not.  in  and  of  itself, 
give  rise  to  a  price  readjustment  within 
the  meaning  of  this  section. 

(3)  Loss  or  damage  in  transit.  If  title  to 
an  article  has  passed  to  the  vendee,  the 
subsequent  loss,  damage,  or  destruction 
of  the  article  while  in  the  possession  of 
a  carrier  for  delivery  to  the  vendee  does 
not.  in  and  of  itself,  affect  the  price  at 
which  the  article  was  sold.  However,  if 
the  article  was  sold  under  a  contract 
providing  that,  if  the  article  was  lost, 
damaged,  or  destroyed  in  transit,  title 
would  revert  to  the  vendor  and  the 
vendor  would  reimbiu^e  the  vendee  in 
full  for  the  sale  price,  then  the  original 
sale  is  considered  to  have  been 
rescinded.  The  vendor  is  entitled  to 
credit  or  refund  of  the  tax  paid  upon 


reimbursement  of  the  full  tax-included 
sale  price  to  the  vendee. 

§  4«.6416<b)<1)-3    RcMllustnMnt  f or  tocat 
advertising  charges. 

(a)  In  general.  If  a  manufacturer  has 
paid  the  tax  imposed  by  chapter  32  on 
the  price  of  any  article  sold  by  the 
manufacturer  and  thereafter  has  repaid 
a  portion  of  the  price  to  the  purchaser  or 
any  subsequent  vendee  in 
reimbursement  of  expenses  for  local 
advertising  of  the  article  or  any  other 
article  sold  by  the  manufacturer  which 
is  taxable  at  the  same  rate  under  the 
same  section  of  chapter  32,  the 
reimbursement  will  be  considered  a 
price  readjustment  constituting  an 
overpayment  which  the  manufacturer 
may  claim  as  a  credit  or  refimd.  The 
amount  of  the  reimbursement  may  not, 
however,  exceed  the  limitation  provided 
by  secHon  4216(e)(2)  and  §  48.4216{e)-2, 
determined  as  of  the  close  of  the 
calendar  quarter  in  which  the 
reimbursement  is  made  or  as  of  the 
close  of  any  subsequent  calendar 
quarter  of  the  same  calendar  year  in 
which  it  is  made.  The  term  "local 
advertising",  as  used  in  this  section,  has 
the  same  meaning  as  prescribed  by 
section  4216(e)(4)  and  includes 
generally,  advertising  which  is 
broadcast  over  a  radio  station  or 
television  station,  or  appears  in  a 
newspaper  or  magazine,  or  is  displayed 
by  means  of  an  outdoor  advertising  sign 
or  poster. 

(b)  Local  advertising  charges 
excluded  from  taxable  price  in  one  year 
but  repaid  in  following  year — (1) 
Determination  of  price  readjustments 
for  year  in  which  charge  is  repaid.  If  the 
tax  imposed  by  chapter  32  was  paid 
with  respect  to  local  advertising  charges 
that  were  excluded  in  computing  the 
taxable  price  of  an  article  sold  in  any 
calendar  year  but  are  not  repaid  to  the 
manufacturer's  purchaser  or  any 
subsequent  vendee  before  May  1  of  the 
following  calendar  year,  the  subsequent 
repayment  of  those  charges  by  the 
manufacturer  in  reimbursement  of 
expenses  for  local  advertising  will  be 
considered  a  price  readjustment 
constituting  an  overpayment  which  the 
manufacturer  may  claim  as  a  credit  or 
refund.  The  amount  of  the 
reimbursement  may  not,  however, 
exceed  the  limitation  provided  by 
section  4216(e)(2)  and  §  48.4216(e)-{2). 
determined  as  of  the  close  of  the 
calendar  quarter  in  which  the 
reimbursement  is  made  or  as  of  the 
close  of  any  subsequent  calendar 
quarter  of  the  same  calendar  year  in 
which  it  is  made. 

(2)  Redetermination  of  price 
readjustments  for  year  in  which  charge 


was  made.  If  the  tax  imposed  by  chapter 
32  was  paid  with  respect  to  local 
advertising  charges  that  were  excluded 
in  computing  the  taxable  price  of  an 
article  sold  in  any  calendar  year  but  are 
not  repaid  to  the  manufacturer's 
purchaser  or  any  subsequent  vendor 
before  May  1  of  the  following  calendar 
year,  the  manufacturer  may  make  a 
redetermination,  in  respect  of  the 
calendar  year  in  which  the  charge  was 
made,  of  the  price  readjustments 
constituting  an  overpayment  which  the 
manufacturer  may  claim  as  a  credit  or 
refund.  This  redetermination  may  be 
made  by  excluding  the  local  advertising 
charges  made  in  the  calendar  year  that 
became  taxable  as  of  May  1  of  the 
following  calendar  year. 

§48.6416<bH1M    Supporting  evidenc* 
required  in  case  of  price  read)uatmanta. 

No  credit  or  refund  of  an  overpayment 
arising  by  reason  of  a  price 
readjustment  described  in 
S  48.6416{b)(l)-2  or  §  4a.6416(b){l)-3 
shall  be  allowed  unless  the 
manufacturer  who  paid  the  tax  submits 
a  statement,  supported  by  sufficient 
available  evidence — 

(a)  Describing  the  circimistances 
which  gave  rise  to  the  price 
readjustment, 

(b)  Identifying  the  article  in  respect  of 
which  the  price  readjustment  was 
allowed, 

(c)  Showing  the  price  at  which  the 
article  was  sold,  the  amount  of  tax  paid 
in  respect  of  the  article,  and  the  date  on 
which  the  tax  was  paid, 

(d)  Giving  the  name  and  address  of 
the  purchaser  to  whom  the  article  was 
sold,  and 

(e)  Showing  the  amount  repaid  to  the 
purchaser  or  credited  to  the  purchaser's 
account. 

Par,  24.  Section  48.6416(b)-2  is 
removed  and  the  following  new 
§§  48.6416(b)(2)-l,  48.6416(b)(2}-2, 
48.6416(b)(2)-3  and  4a.6416(b)(2)-4  are 
added  immediately  after  S  48.6416(b)(1)- 
4. 

§  48.64 1 6(b)<2)- 1     Certain  exportations. 
uses,  tales,  or  resales  causing 
overpayments  of  tax. 

In  the  case  of  any  payment  of  tax 
under  section  4041  (a)(1)  or  (a)(2)  (diesel 
fuel  and  special  fuels  tax)  or  under 
chapter  32  (manufacturers  tax)  that  is 
determined  to  be  an  overpayment  by 
reason  of  certain  exportations,  uses, 
sales,  or  resales  described  in  section 
6416(b)(2)  and  §  48.6416(b)(2)-2.  the 
person  who  paid  the  tax  may  file  a  claim 
for  refund  of  the  overpayment  or,  in  the 
case  of  overpayments  under  chapter  32. 
may  claim  credit  for  the  overpayment  on 
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any  return  of  lax  under  this  subpart 
which  the  person  subsequently  files. 
However,  under  the  circumstances 
described  in  section  6416(c)  and 
§  48.6416(e)-l,  the  overpayments  under 
chapter  32  may  be  refunded  to  an 
exporter  or  shipper.  In  the  case  of 
overpayments  of  tax  under  section  4041 
resulting  from  certain  nontaxable  uses 
of  tax-paid  fuel  after  June  30, 1970,  see 
also  section  6427  and  the  regulations 
thereunder.  No  interest  shall  be  paid  on 
any  credit  or  refund  allowed  under  this 
section.  For  provisions  relating  to  the 
evidence  required  in  support  of  a  claim 
for  credit  or  refund  under  this  section, 
see  §  301.6402-2  of  this  chapter 
(Regulations  on  Procedure  and 
Administration)  and  §§  48.6416(b)(2)-3 
and  48.641 6(b)(2)-4.  For  provisions 
authorizing  the  taking  of  a  credit  in  lieu 
of  filing  a  claim  for  refund,  see  section 
6416(d)  and  §  48.641B(f)-l. 

§  48.64 16{b)(2)-2    Exportations,  uses, 
sales,  and  resales  included. 

(a)  In  general.  The  payment  of  tax 
imposed  by  section  4041  (a)(1)  or  (a)(2), 
or  by  chapter  32,  as  the  case  may  be,  on 
the  sale  of  any  article,  other  than  coal 
taxable  under  section  4121,  will  be 
considered  to  be  an  overpayment  by 
reason  of  any  exportation,  use,  sale,  or 
resale  described  in  any  one  of 
paragraphs  (b)  to  (o),  inclusive,  of  this 
section.  This  section  applies  only  in 
those  cases  where  the  exportation,  use, 
sale,  or  resale  (or  any  combination 
thereof)  referred  to  in  any  one  or  more 
of  these  paragraphs  occurs  before  any 
other  use.  If  any  article  is  sold  or  resold 
for  a  use  described  in  any  one  of  these 
paragraphs  and  is  not  in  fact  so  used, 
the  paragraph  is  treated  in  all  respects 
as  inapplicable. 

(b)  Exportation  of  tax -paid  articles. 
Subject  to  the  limitation  in  section 
6416(g)  and  §  48.6416(g)-l  (applying  to 
articles  subject  to  the  tax  imposed  by 
section  4061(a)  prior  to  April  1, 1983),  a 
payment  of  tax  under  chapter  32  on  the 
sale  of  any  article,  or  under  section  4041 
(a)(1)  or  (a)(2)  on  the  sale  of  diesel  fuel 
or  special  motor  fuel,  will  be  considered 
to  be  an  overpayment  under  section 
6416(b)(2)(A)  if  the  arUcIe  or  fuel  is  by 
any  person  exported  to  a  foreign  country 
or  shipped  to  a  possession  of  the  United 
States.  Except  in  the  case  of  articles 
subject  to  the  tax  imposed  by  section 
4061(a),  prior  to  April  1, 1983,  it  is 
immaterial  for  purposes  of  this 
paragraph  (b),  whether  the  person  who 
made  the  taxable  sale  had  knowledge  at 
the  time  of  the  sale  that  the  article  or 
fuel  was  being  purchased  for  export  to  a 
foreign  country  or  shipment  to  a 
possession  of  the  United  States.  See 

§  48.641 6(e)-l  for  the  circumstances 


under  which  a  claim  for  refund  by 
reasori  of  the  exportation  of  an  article 
may  be  claimed  by  the  exporter  or 
shipper,  rather  than  by  the  person  who 
paid  the  tax.  For  definition  of  the  term 
"possession  of  the  United  States",  see 
§  48.0-2(a)(ll). 

(c)  Supplies  for  vessels  or  aircraft.  A 
payment  of  tax  under  chapter  32  on  the 
sale  of  any  article,  or  under  section  4041 
(a)(1)  or  (a)(2)  on  the  sale  of  diesel  fuel 
or  special  motor  fuel,  will  be  considered 
to  be  an  overpayment  under  section 
6416(b)(2)(B)  if  the  article  or  fuel  is  used 
by  any  person,  or  is  sold  by  any  person 
for  use  by  the  purchaser,  as  supplies  for 
vessels  or  aircraft. 

The  term  "supplies  for  vessels  or 
aircraft",  as  used  in  this  paragraph,  has 
the  same  meaning  as  when  used  in 
sections  4041(g).  4221(a)(3),  4221(d)(3), 
and  4221(e)(1),  and  the  regulations 
thereunder. 

(d)  Use  by  State  or  local  government. 
A  payment  of  tax  under  chapter  32  on 
the  sale  of  any  article,  or  under  section 
4041  (a)(1)  or  (a)(2)  on  the  sale  of  diesel 
fuel  or  special  motor  fuel,  will  be 
considered  to  be  an  overpayment  under 
section  6416(b)(2)(C)  if  the  article  of  fuel 
is  sold  by  any  person  to  a  State,  any 
political  subdivision  thereof,  or  the 
District  of  Columbia  for  the  exclusive 
use  of  a  State,  any  political  subdivision 
thereof,  or  the  District  of  Columbia.  For 
provisions  relating  to  tax-free  sales  to  a 
State,  any  political  subdivision  thereof, 
or  the  District  of  Columbia,  see  section 
4221(a)(4)  and  the  regulations 
thereunder. 

(e)  Use  by  nonprofit  educational 
organization.  A  payment  of  tax  under 
chapter  32  on  the  sale  of  any  article,  or 
under  section  4041  (a)(1)  or  (a)(2)  on  the 
sale  of  diesel  fuel  or  special  motor  fuel, 
will  be  considered  to  be  an  overpayment 
under  section  6416(b)(2)(D)  if  the  article 
or  fuel  is  sold  by  any  person  to  a 
nonprofit  educational  organization  for 
its  exclusive  use.  The  term  "nonprofit 
educational  organization",  as  used  in 
this  paragraph  (e),  has  the  same 
meaning  as  when  used  in  section  4221 
(a)(5)  or  (dj(5),  whichever  applies,  and 
the  regulations  thereunder. 

(f)  Tax-paid  tires  or  inner  tubes  resold 
for  use  in  further  manufacture.  A 
payment  of  tax  under  section  4071  on 
the  sale  of  a  tire  or,  prior  to  January  1, 
1984,  on  the  sale  of  an  inner  tube  will  be 
considered  to  be  an  overpayment  under 
section  6416(b)(2)(E)  if— 

(1)  The  tire  or  inner  tube  is,  after  the 
original  sale  of  the  article  by  the 
manufacturer,  resold  by  any  person  to 
another  manufacturer; 

(2)  The  other  manufacturer  sells  the 
tire  or  inner  tube  on  or  in  connection 


with,  or  with  the  sale  of,  any  other 
article  manufactured  or  produced  by  the 
other  manufacturer  and 

(3)  That  other  article  is  by  any  person 
either — 

(i)  Exported  to  a  foreign  country  or  to 
a  possession  of  the  United  States, 

(ii)  Sold  to  a  State,  any  political 
subdivision  thereof,  or  the  District  of 
Columbia  for  the  exclusive  use  of  a 
State,  any  political  subdivision  thereof, 
or  the  District  of  Columbia, 

(iii)  Sold  to  a  nonprofit  educational 
organization  for  its  exclusive  use,  or 

(iv)  Used  or  sold  for  use  as  supplies 
for  vessels  or  aircraft. 
The  overpayment  described  in  this 
paragraph  (f)  is  to  be  distinguished  from 
the  overpayment  described  in  section 
6416(b)(3)(C)  prior  to  amendment  by  the 
Highway  Revenue  Act  of  1982  and 
section  6416(b)(3)  as  amended  by  the 
Highway  Revenue  Act  of  1982.  and 
§  48.6416(b)(3)-2  (d)  in  that  the 
overpayment  here  described  arises  from 
a  "resale"  for  the  use  described  in  this 
paragraph,  while  the  section 
6416(b)(3)(C)  overpayment  arises  from 
the  "use"  of  tires  or  inner  tubes  in  the 
manufacture  of  other  articles  by  a 
subsequent  manufacturer  who 
purchases  tax-paid  tires  or  tubes  and 
disposes  of  finished  articles  on  the  basis 
of  one  of  the  exemptions  set  forth  in 
section  6418(B)(3)(C).  A  manufacturer 
claiming  a  credit  or  refund  under  this 
paragraph  (f)  must  have  substantially 
the  same  information  available  in 
support  of  the  claim  as  is  required  under 
§  48  4221-7(c)(2)  in  support  of  exempt 
sales  of  tires  or  inner  tubes  under  the 
provisions  of  section  4221(e)(2),  except 
that  none  of  the  parties  involved  need 
be  registered  under  section  4222. 

(g)  Parts  or  accessories  used  on  farm 
equipment.  A  payment  of  tax  under 
section  4061(b)  prior  to  January  7,  1983 
on  the  sale  of  parts  or  accessories  (other 
than  spark  plugs  and  storage  batteries) 
will  be  considered  to  be  an  overpayment 
under  section  6416(b)(2)(F")  if  the  parts  or 
accessories  are  used  by  any  person,  or 
are  sold  by  any  person  for  use  by  the 
purchaser,  as  repair  parts,  replacement 
parts  or  accessories  for  farm  equipment. 
The  terra  "farm  equipment,"  as  used  in 
this  paragraph  (g),  does  not  include  any 
article  taxable  under  section  4061(a)(1) 
(relating  to  trucks,  buses,  tractors,  etc.). 
The  term  "parts  or  accessories,"  as  used 
in  this  paragraph  (g),  has  the  same 
meaning  as  in  section  4061(b)  and  the 
regulations  thereunder.  This  paragraph 
(g)  does  not  apply  to  an  overpayment  of 
tax  arising  by  reason  of  section 
6416(b)(3)  and  S  48.6416(b)(3)-l,  relating 
to  articles  purchased  tax  paid  bom  a 
manufacturer  by  a  subsequent 
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manufacturer  and  used  by  the 
subsequent  manufacturer  in  further 
manufacture  of  a  taxable  or  nontaxable 
article. 

(h)  Tread  rubber  used  for  certain 
purposes.  All  references  in  this 
paragraph  to  sections  4071(a)(4), 
6416(b)(2)(G)  and  4072  and  the 
regulations  thereunder,  are  to  the 
Internal  Revenue  Code  prior  to  its 
revision  by  the  Highway  Revenue  Act  of 
1982.  A  payment  of  tax  under  section 
4071(a)(4)  prior  to  January  1,  1984,  on  the 
sale  of  tread  rubber  which  is  used  by 
any  person,  or  which  is  sold  by  any 
person  for  use  by  the  purchaser, 
otherwise  than  in  the  recapping  or 
retreading  or  tires  of  the  type  used  on 
highway  vehicles,  will  be  considered  to 
be  an  overpayment  under  section 
6416(b)(2)(G).  If  the  tread  rubber  is  used 
in  the  recapping  or  retreading  of  tires, 
the  type  of  vehicle  on  which  the 
recapped  or  retreaded  tire  is  be  used 
and  the  actual  or  intended  use  of  the 
recapped  or  retreaded  tire  are 
immaterial  in  determining  whether  an 
overpayment  arises  under  this 
paragraph  (h).  The  controlling  factor  is 
whether  the  tire  resulting  from  the 
recapping  or  retreading  is  of  a  type 
which  is  not  used  on  a  highway  vehicle. 
The  term  "tread  rubber."  'tires  of  the 
type  used  on  highway  vehicles",  and 
"tires",  as  used  in  this  paragraph  (h) 
have  the  same  meaning  as  in  section 
4072  and  the  regulations  thereunder. 
This  paragraph  (h)  does  not  apply  to  an 
overpayment  arising  by  reason  of 
section  6416(b)(3)  and  §  48.6416(b)(3)-l. 
relating  to  articles  purchased  tax  paid 
from  a  manufacturer  by  a  subsequent 
manufacturer  and  used  by  the 
subsequent  manufacturer  in  further 
manufacture  of  another  article  taxable 
under  chapter  32. 

(i)  Gasoline  used  in  production  of 
special  fuels.  A  payment  of  tax  under 
section  4081  on  the  sale  of  gasoline  will 
be  considered  to  be  an  overpayment 
under  section  6416(b)(2)(H)  (section 
6416(b)(2)(F)  after  March  31. 1983),  if  the 
gasoline  is  used  by  any  person,  or  sold 
by  any  person  for  use  by  the  purchaser, 
in  the  production  of  a  special  fuel.  The 
term  "special  fuel",  as  used  in  this 
paragraph  (i).  has  the  same  meaning  as 
in  section  4041  and  the  regulations 
thereunder. 

(j)  Articles  sold  for  use  as  trash 
containers.  All  references  in  this 
paragraph  are  to  the  Internal  Revenue 
Code  of  1954  prior  to  its  revision  by  the 
Highway  Revenue  Act  of  1954.  See 
section  4053  (6)  of  the  Internal  Revenue 
Code  of  1954  as  amended  by  the 
Highway  Revenue  Act  of  1982  for 
provisions  relating  to  articles  designed 


to  be  used  as  trash  containers.  A 
payment  of  tax  under  section  4061  la)  on 
a  sale  prior  to  April  1, 1983,  of  any  box. 
container,  receptacle,  bin.  or  other 
similar  article  will  be  considered  to  be 
an  overpayment  under  section 
6416(b)(2)(J)  if  the  article  is— 

(1)  Sold  by  any  person  to  any 
purchaser  for  use  by  the  purchaser  as  a 
trash  container. 

(2)  Not  designed  for  the  transportation 
of  freight  other  than  trash,  and 

(3)  Not  designed  to  be  permanently 
mounted  on.  or  permanently  affixed  to. 
a  chassis  or  body  of  an  automobile, 
truck,  truck  trailer,  or  truck  semitrailer. 
In  addition,  a  payment  of  tax  under 
section  4061(b)  on  parts  or  accessories 
for  any  such  box,  container,  receptacle, 
etc.,  will  be  considered  to  be  an 
overpayment  under  section  6416(b){2)(J) 
if  the  part  or  accessory  is  designed 
primarily  for  use  on,  in  connection  with, 
or  as  a  component  part  of.  the  box, 
container,  receptacle,  etc..  and  is 
installed  on  the  box.  container, 
receptacle,  etc.  at  the  time  of  sale  or  is 
sold  with  the  article  as  an  integral  part 
of  the  container  system.  This  paragraph 
(j)  does  not  apply  to  parts  or  accessories 
sold  for  use  as  replacement  parts  or 
accessories,  even  if  those  parts  or 
accessories  are  sold  in  connection  with 
the  sale  of  a  box,  container,  receptacle, 
etc.  Any  term  used  in  this  paragraph  (j) 
that  is  also  used  in  section  4063(a)(7)  or 
the  regulations  thereunder  has  the  same 
meaning  as  in  that  section  and  the 
regulations  thereunder. 

(k)  Parts  or  accessories  sold  in 
connection  with  light-duty  trucks.  All 
references  in  this  paragraph  are  to  the 
Internal  Revenue  Code  of  1954  prior  to 
its  revision  by  the  Highway  Revenue 
Act  of  1982.  A  payment  of  tax  under 
section  4061(b)  on  the  sale  of  parts  or 
accessories  will  be  considered  to  be  an 
overpayment  under  section  6416(b)(2)(K) 
if— 

(1)  The  parts  or  accessories  are  sold 
on  or  in  connection  with  the  first  retail 
sale  of  a  light-duty  truck  as  described  in 
section  4061(a)(2)  and  the  regulations 
thereunder,  and 

(2)  The  credit  or  refund  of  tax  is  not 
available  under  any  other  provisions  of 
law. 

The  term  "parts  or  accessories,"  as  used 
in  this  paragraph  (k),  has  the  same 
meaning  as  in  section  4061(b)  and  the 
regulations  thereunder.  This  paragraph 
(k)  does  not  apply  to  an  overpayment  of 
tax  arising  by  reason  of  section 
6416(b)(2)  and  §  48.6416(b)(3)-l.  relating 
to  articles  purchased  tax-paid  from  a 
manufacturer  by  a  subsequent 
manufacturer  and  used  by  the 
subsequent  manufacturer  in  further 


manufacture  of  a  taxable  or  nontaxable 
article. 

§  48.6416(bH2)-3    Supporting  evidence 
required  in  case  of  manufacturers  tax 
involving  exportatlons,  uses,  sales,  or 
resales. 

(a)  Evidence  to  be  submitted  by 
claimant.  No  claim  for  credit  or  refund 
of  an  overpayment,  within  the  meaning 
of  section  6416(b)(2)  and  §  48.6416(b)(2)- 
2.  of  tax  under  chapter  32  shall  be 
allowed  unless  the  person  who  paid  the 
tax  submits  with  the  claim  the  evidence 
required  by  paragraph  (b)(2)  of 
§  48.6416(a)-3  and  a  statement, 
supported  by  sufficient  available 
evidence — 

(1)  Showing  the  amount  claimed  in 
respect  of  each  category  of  exportations. 
uses,  sales,  or  resales  on  which  the 
claim  is  based  and  which  give  rise  to  a 
right  of  credit  or  refund  under  section 
6416(b)(2)  and  §  48.6416(b)(2)-l. 

(2)  Identifying  the  article,  both  as  to 
nature  and  quantify,  in  respect  of  which 
credit  or  refund  is  claimed, 

(3)  Showing  the  amount  of  tax  paid  in 
respect  of  the  article  or  articles  and  the 
dates  of  payment,  and 

(4)  In  the  case  of  an  overpayment 
determined  under  section  6416(b)(2)(A) 
and  paragraph  (b)  of  §  48.6416(b){2)-2  in 
respect  of  an  article  which  was  taxable 
prior  to  April  1, 1983  under  section 
4061(a),  indicating  that,  pursuant  to 
section  6416(g).  the  person  claiming  a 
credit  or  refund  possessed  at  the  time 
that  person  shipped  the  article  or  at  the 
time  title  to  the  article  passed  to  the 
vendee,  whichever  is  earlier,  evidence 
that  the  article  was  to  be  exported  to  a 
foreign  country  or  shipped  to  a 
possession  of  the  United  States,  or 

(5)  In  the  case  of  any  overpayment 
other  than  an  overpayment  determined 
under  section  6416(b)(2)(E)  and 
paragraph  (f)  of  §  48.6416(b)(2)-2. 
indicating  that  the  person  claiming  a 
credit  or  refund  possesses  evidence  (as 
set  forth  in  paragraph  (b)(1)  of  this 
section)  that  the  article  has  been 
exported,  or  has  been  used,  sold,  or 
resold  in  a  manner  or  for  a  purpose 
which  gives  rise  to  an  overpayment 
within  the  meaning  of  section  6416(b)(2) 
and  §  48.6416(b)(2)-2.  or 

(6)  In  the  case  of  an  overpayment 
determined  under  section  6416(b)(2)(E) 
and  paragraph  (f)  of  §  48.6416(b)(2)-2. 
relating  to  a  tax-paid  tire  or  inner  tube 
sold  on  or  in  connection  with,  or  with 
the  sale  of.  a  second  article  that  has 
been  manufactured,  indicating  that  the 
person  claiming  credit  or  refund 
possesses  (i)  evidence  (as  set  forth  in 
paragraph  (b)(2)  of  this  section)  that  the 
second  article  has  been  exported,  or  has 


Federal  Register  /  Vol.  50.  No.  153  /  Thursday.  August  8.  1985  /  Rules  and  Regulations         32029 


been  used  or  sold  as  provided  in 
§  48.6416(b)(2)-2(f).  and  (ii)  a  statement, 
executed  and  signed  by  the  ultimate 
purchaser  of  the  tire  or  inner  tube,  that 
the  ultimate  purchaser  purchased  the 
tire  or  inner  tube  from  a  person  other 
than  the  person  who  paid  the  tax  on  the 
sale  of  the  tire  or  inner  tube. 

(b)  Evidence  required  to  be  in 
possession  of  claimant — (1)  Evidence 
required  under  paragraph  [a)(5) — (i)  In 
general  The  evidence  required  to  be 
retained  by  the  person  who  paid  the  tax. 
as  provided  in  paragraph  (a)(5]  of  this 
section,  must,  in  the  case  of  an  article 
exported,  consist  of  proof  of  exportation 
in  the  form  prescribed  in  the  regulations 
under  section  4221  or  must,  in  the  case 
of  other  articles  sold  tax-paid  by  that 
person,  consist  of  a  certificate,  executed 
and  signed  by  the  ultimate  purchaser  of 
the  article,  in  the  form  prescribed  in 
paragraph  (b)(l){ii)  of  this  section. 
However,  if  the  article  to  which  the 
claim  relates  has  passed  through  a  chain 
of  sales  from  the  person  who  paid  the 
tax  to  the  ultimate  purchaser,  the 
evidence  required  to  be  retained  by  the 
person  who  paid  the  tax  may  consist  of 
a  certificate,  executed  and  signed  by  the 
ultimate  vendor  of  the  article,  in  the 
form  provided  in  paragraph  (b)(l)(iii)  of 
this  section,  rather  than  the  proof  of 
exportation  itself  or  the  certificate  of  the 
ultimate  purchaser. 

(ii)  Certificate  of  ultimate  purchaser. 

(A)  The  certificate  executed  and 
signed  by  the  ultimate  purchaser  of  the 
article  to  which  the  claim  relates  must 
identify  the  article,  both  as  to  nature 
and  quantity;  show  the  address  of  the 
ultimate  purchaser  of  the  article,  and  the 
name  and  address  of  the  ultimate 
vendor  of  the  article;  and  describe  the 
use  actually  made  of  the  article  in 
sufficient  detail  to  establish  that  credit 
or  refund  is  due,  except  that  the  use  to 
be  made  of  the  article  must  be  described 
in  lieu  of  actual  use  if  the  claim  is  made 
by  reason  of  the  sale  or  resale  of  an 
article  for  a  specified  use  which  gives 
rise  to  the  overpayment. 

(B)  If  the  certificate  sets  forth  the  use 
to  be  made  of  any  article,  rather  than  its 
actual  use,  it  must  show  that  the 
ultimate  purchaser  has  agreed  to  notify 
the  claimant  if  the  article  is  not  in  fact 
used  as  specified  in  the  certificate. 

(C)  The  certificate  must  also  contain  a 
statement  that  the  ultimate  purchaser 
understands  that  the  ultimate  purchaser 
and  any  other  party  may,  for  fraudulent 
use  of  the  certificate,  be  subject  under 
section  7201  to  a  fine  of  not  more  than 
$10,000,  or  imprisonment  for  not  more 
than  5  years,  or  both,  together  with  the 
costs  of  prosecution. 

(D)  A  purchase  order  will  be 
acceptable  in  lieu  of  a  separate 


certificate  of  the  ultimate  purchaser  if  it 
contains  all  the  information  required  by 
this  paragraph  (b)(l)(ii). 

(iii)  Certificate  of  ultimate  vendor. 
Any  certificate  executed  and  signed  by 
an  ultimate  vendor  as  evidence  to  be 
retained  by  the  person  who  paid  the  tax. 
as  provided  in  paragraph  (a)(5)  of  this 
section,  may  be  executed  with  respect  to 
any  one  or  more  overpayments  by  the 
person  which  arose  under  section 
6416(b)(2)  and  §§  48.6416(b)(2)-2  by 
reason  of  exportations,  uses,  sales  or 
resales,  occurring  within  any  period  of 
not  more  than  12  consecutive  calendar 
quarters,  the  beginning  and  ending  dates 
of  which  are  specified  in  the  certificate. 

The  certificate  must  be  in 
substantially  the  following  form: 

Statement  of  Ultimate  Vendor 

(For  use  in  claiming  credit  or  refund  of 
overpayment  determined  under  section 
G41G(b)(2)  (other  than  section  6416(b)(2)(E))  of 
the  Internal  Revenue  Code.) 

The  undersigned  or  the 

(Name  of  ultimate  vendor  if  other  than 
undersigned)  of  which  the  undersigned  is 
(Title),  is  the  ultimate  vendor  of  the  article 
specified  below  or  on  the  reverse  side  hereof. 

The  article  was  purchased  by  the  ultimate 
vendor  tax-paid  and  was  thereafter  exported, 
used,  sold,  or  resold  (as  indicated  below  or 
on  the  reverse  side  hereof). 

The  ultimate  vendor  possesses 

(Proof  of  exportation  in  respect  of  the  article, 
or  a  certificate  as  to  use  executed  by  the 
ultimate  purchaser  of  the  article) 

The 

(Proof  of  exportation  or  certificate) 

(1)  is  retained  by  the  ultimate  vendor.  (2) 
will,  upon  request,  be  forwarded  to 


(Name  or  person  who  paid  the  tax) 
at  any  time  within  3  years  from  the  date  of 
this  statement  for  use  by  that  person  to 
estabhsh  that  credit  or  refund  is  due  in 
respect  of  the  article,  and  (3)  will  otherwise 
be  held  by  the  ultimate  vendor  for  the 
required  3-year  period. 

According  to  the  best  knowledge  and  belief 
of  the  undersigned,  no  statement  in  respect  of 
the 

(Proof  of  exportation  or  certificate) 
has  previously  been  executed,  and  the 
undersigned  understands  that  the  fraudulent 
use  of  this  statement  may,  under  section  7201. 
subject  the  undersigned  or  any  other  party 
making  such  fraudulent  use  to  a  fine  of  not 
more  than  $10,000,  or  imprisonment  for  not 
more  than  5  years,  or  both,  together  with  the 
costs  of  prosecution. 

(Signature) 

(Address) 

(Date) 


V«ndor't 
mvoiM 


Afl^ctes 


DMol 


OuMiMy 


Ei*aiMd 

oruw 

lob* 


(2)  Evidence  required  under 
paragraph  (a)(6).--{i)  In  general. — The 
evidence  required  to  be  retained  by  the 
person  who  paid  the  tax.  as  provided  in 
paragraph  (a)(6)  of  this  section,  must  in 
the  case  of  an  exportation  of  the  second 
article,  consist  of  proof  of  exportation  of 
the  second  article  in  the  form  prescribed 
in  the  regulations  under  section  4221  or 
must,  in  other  cases,  consist  of  a 
certificate,  executed  and  signed  by  the 
ultimate  purchaser  of  the  second  article, 
in  the  form  prescribed  in  paragraph 
(b)(2){ii)  of  this  section.  However,  the 
evidence  required  to  be  retained  by  the 
person  who  paid  the  tax  may  consist  of 
a  certificate,  executed  and  signed  by  the 
ultimate  vendor  of  the  second  article,  in 
the  form  provided  in  paragraph  (b)(2)(iii) 
of  this  section,  rather  than  the  proof  of 
exportation  itself  or  the  certificate  of  the 
ultimate  purchaser. 

(ii)  Certificate  of  ultimate 
purchaser. — The  certificate  of  the 
ultimate  purchaser  of  the  second  article 
must  contain  the  same  information  as 
that  required  in  paragraph  (b)(l)(ii)  of 
this  section,  except  that  the  information 
must  be  furnished  in  respect  of  the 
second  article,  rather  than  the  article  to 
which  the  claims  relates. 

(iii)  Certificate  of  ultimate  vendor. — 
Any  certificate  executed  and  signed  by 
an  ultimate  vendor  as  evidence  to  be 
retained  by  the  person  who  paid  the  tax. 
as  provided  in  paragraph  (a)(6)  of  this 
section,  may  be  executed  with  respect  to 
any  one  of  more  overpayments  by  that 
person  which  arose  under  section 
6416(b)(2)(E)  and  §  48.6416(b)(2)-2  (f)  by 
reason  of  exportations.  uses,  sales,  or 
resales  of  a  second  article  occurring 
within  any  period  of  not  more  than  12 
consecutive  calendar  quarters,  the 
beginning  and  ending  dates  of  which  are 
specified  in  the  certificate.  The    - 
certificate  must  be  in  substantially  the 
following  form: 

STATEMENT  Of  ULTIMATE  VENDOR 

(For  use  in  claiming  credit  or  refund  of 
overpayment  determined  under  section  6416 
(b)(2)(E),  Internal  Revenue  Code,  involving 
tires  or  inner  tubes  sold  on  or  with  another 
article.) 

The  undersigned  or  the 

(Name  of  ultimate  vendor  of  second  article  if 

other  than  undersigned) 

of  which  the  undersigned  is  (Title),  is  the 
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ultimate  vendor  of  an  article,  specified  below 
or  on  the  reverse  side  hereof,  on  which  or 
with  which  a  tax-paid  tire  or  inner  tube  was 
sold. 

The  ultimate  vendor  possesses 

(Proof  of  exportation  in  respect  of  the  article 
on  which  or  with  which  the  tire  or  inner  tube 
was  sold,  or  a  certificate  as  to  use  of  the 
article  executed  by  the  ultimate  purchaser  of 
the  article) 
The 

(Proof  of  exportation  or  certificate)  (1)  is 
retained  by  the  ultimate  vendor.  (2)  will,  upon 
request,  be  forwarded  to 

(Name  of  person  who  paid  the  tax  on  the  tire 
or  inner  tube) 

at  any  time  within  3  years  from  the  date  of 
this  statement  for  use  in  establishing  that 
credit  or  refund  is  due  in  respect  of  the  tire  or 


inner  tube,  and  (3)  will  otherwise  be  held  by 
the  ultimate  vendor  for  the  required  3-year 
period. 

According  to  the  best  knowledge  and  belief 
of  the  undersigned,  no  statement  in  respect  of 
the 

(Proof  of  exportation  or  certificate) 
has  previously  been  executed,  and  the 
undersigned  understands  that  the  fraudulent 
use  of  this  statement  may.  under  section  7201. 
subject  the  undersigned  or  any  other  party 
making  such  fraudulent  use  to  a  fine  of  not 
more  than  $10,000.  or  imprisonment  for  not 
more  than  5  years,  or  both,  together  with  the 
costs  of  prosecution. 

(Signature) 
(Address) 


(Date) 


T»es  or  mner  tijt>es  (specify  and 
siale  quantity) 


Vendor's 
mvoce  on 


Second  artcle  (speaty 
and  slate  quantity) 


OMeol 
talaot 
tacond 


Exported  or  use  made  o<  or  to  tM 

nvade  (specify  in  respect  ol 

second  articie) 


(3)  Repayment  or  consent  of  ultimate 
vendor.  If  the  person  claiming  credit  or 
refund  of  an  overpayment  to  which  this 
section  applies  has  repaid,  or  agreed  to 
repay,  the  amount  of  the  overpayment  to 
the  ultimate  vendor  or  if  the  ultimate 
vendor  consents  to  the  allowance  of  the 
credit  or  refund,  a  statement  to  that 
effect,  signed  by  the  ultimate  vendor, 
must  be  shown  on,  or  made  a  part  of.  the 
evidence  required  under  this  section  to 
be  retained  by  the  person  claiming  the 
credit  or  refund.  In  this  regard,  see 
§  48.6416{a}-3(b)(2). 

§  48.64 16(bK2)-4    Supporting  evidence 
required  in  case  of  special  fuels  tax 
involving  exportations,  uses,  sales,  or 
resales  of  special  fuels. 

(a)  Evidence  to  be  submitted  by 
claimant.  No  claim  for  credit  or  refund 
of  an  overpayment,  within  the  meaning 
of  section  6416(b)(2)  and  §  48.6416(b)(2)- 
2  of  tax  under  section  4041  (a)(1)  or 
(b)(2)  shall  be  allowed  unless  the  person 
who  paid  the  tax  submits  with  the  claim 
the  evidence  required  by  paragraph 
(b)(2)  of  §  48.6416(a)-2  and  a  statement, 
supported  by  sufficient  available 
evidence — 

(1)  Showing  the  amount  claimed  in 
respect  of  each  category  of  exportations, 
uses,  sales,  or  resales  on  which  the 
claim  is  based  and  which  give  rise  to 
right  of  credit  or  refund  under  section 
6416(b)(2)  and  §  48.6416(b)(2)-l. 


(2)  Identifying  the  fuel,  both  as  to 
nature  and  quantity,  in  respect  of  which 
credit  or  refund  is  claimed, 

(3)  Showing  the  amount  of  tax  paid  in 
respect  of  the  fuel  and  the  dates  of 
paympnt.  and 

(4)  Indicating  that  the  fuel  has  been 
exported,  or  has  been  used.  sold,  or 
resold  in  a  manner  or  for  a  purpose 
which  gives  rise  to  an  overpayment 
within  the  meaning  of  section  6416(b)(2) 
and  §  46.6416(b)(2)-2. 

(b)  Evidence  required  to  be  in 
possession  of  claimant.  (1)  The  evidence 
required  to  be  retained  by  the  person 
who  paid  the  tax.  as  provided  in 
paragraph  (a)(4)  of  this  section,  must,  in 
the  case  of  fuel  exported,  consist  of 
proof  of  exportation  or  must,  in  the  case 
of  other  fuel  sold  tax-paid  by  that 
person,  consist  of  a  certificate,  executed 
and  signed  by  the  person  who 
purchased  the  fuel  in  a  resale  or  for  the 
use  which  gave  rise  to  the  overpayment. 

(2)  The  certificate  must  identify  the 
fuel,  both  as  to  nature  and  quantity,  in 
respect  of  which  credit  or  refund  is 
claimed;  show  the  address  of  the 
purchaser;  show  the  name  and  address 
of  the  person  from  whom  the  fuel  was 
purchased  and  the  date  or  dates  on 
which  the  fuel  was  purchased:  and  show 
that  the  fuel  was  resold  and  the  date  of 
the  resale. 

(3)  If  the  claim  is  not  based  on  resale 
of  the  fuel,  the  certificate  must  describe 
the  use  actually  made  of  the  fuel  in 


sufficient  detail  to  establish  that  credit 
or  refund  is  due.  However,  the  use  to  be 
made  of  the  fuel  must  be  described  in 
lieu  of  actual  use  if  the  claim  is  made  by 
reason  of  the  sale  of  the  fuel  for  a 
specified  use  which  gives  rise  to  an 
overpayment  under  §  48.6416(b)(2)-2. 

(4)  If  the  certificate  sets  forth  the  use 
to  be  made  of  the  fuel,  rather  than  its 
actual  use.  it  must  show  that  the 
purchaser  has  agreed  to  notify  the 
claimant  if  the  fuel  is  not  in  fact  used  as 
specified  in  the  certificate. 

(5)  The  certificate  must  also  contain  a 
statement  that  the  purchaser  has  not 
previously  executed  a  certificate  in 
respect  of  the  fuel  and  understands  that 
any  party  may,  for  fraudulent  use  of  the 
certificate,  be  subject  under  section  7201 
to  a  fine  of  not  more  than  $10,000,  or 
imprisonment  for  not  more  than  5  years, 
or  both,  together  with  the  costs  of 
prosecution. 

Par.  25.  Section  48.6416{b)-3  is 
removed  and  the  following  new 
§§  48.6416(b)(3)-l.  48.6416(b)(3)-2.  and 
48.6416(b)(3)-3  are  added  immediately 
after  48.6416(b)(2)-4. 

§  48.6416<b)<3)-1    Tax-paid  articles  used 
for  further  manufacture  and  causing 
overpayments  of  tax. 

In  the  case  of  any  payment  of  tax 
under  chapter  32  that  is  determined  to 
be  an  overpayment  under  section 
6416(b)(3)  and  §  48.6416(b)(3)-2  by 
reason  of  the  sale  of  an  article  (other 
than  coal  taxable  under  section  4121), 
directly  or  indirectly,  by  the 
manufacturer  of  the  article  to  a 
subsequent  manufacturer  who  uses  the 
article  in  further  manufacture  of  a 
second  article  or  who  sells  the  article 
with,  or  as  a  part  of,  the  second  article 
manufactured  or  produced  by  the 
subsequent  manufacturer,  the 
subsequent  manufacturer  may  file  claim 
for  refund  of  the  overpayment  or  may 
claim  credit  for  the  overpayment  on  any 
return  of  tax  under  this  subpart 
subsequently  filed.  No  interest  shall  be 
paid  on  any  credit  or  refund  allowed 
under  this  section.  For  provisions 
relating  to  the  evidence  required  in 
support  of  a  claim  for  credit  or  refund, 
see  §  301.6402-2  of  this  chapter 
(Regulations  on  Procedure  and 
Administration)  and  §§  48.6416(a)-3  and 
48.6416(b)(3)-3.  For  provisions 
authorizing  the  taking  of  a  credit  in  lieu 
of  filing  a  claim  for  refund,  see  section 
6416(d)  and  §  48.6416(f)-l. 

§  4«.64 1 6<bK3)-2    Furttier  manufacture 
Included. 

(a)  In  general.  The  payment  of  tax 
imposed  by  chapter  32  on  the  sale  of  any 
article  (other  than  coal  taxable  under 
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section  4121)  by  a  manufacturer  of  the 
article  will  be  considered  to  be  an 
overpayment  by  reason  of  any  use  in 
further  manufacture,  or  sale  as  part  of  a 
second  manufactured  article,  described 
in  any  one  of  paragraphs  (b)  through  (f) 
of  this  section.  This  section  applies  in 
those  cases  where  the  exportation,  use, 
or  sale  (or  any  combination  of  those 
activities)  referred  to  in  any  one  or  more 
of  those  paragraphs  occurs  before  any 
other  use.  For  provisions  relating  to 
overpayments  arising  by  reason  of 
resales  of  tax-paid  articles  for  use  in 
further  manufacture  as  provided  in  this 
section,  see  section  6416(b)(2)(E)  and 
paragraph  (f)  of  §  4a.6416(b)(2)-2. 

(b)  Use  of  tax-paid  articles  in  further 
manufacture  described  in  section 
6416(b)(3)(A).  A  payment  of  tax  under 
chapter  32  on  the  sale  of  any  article 
(other  than  coal  taxable  under  section 
4121),  directly  or  indirectly,  by  the 
manufacturer  of  the  article  to  a 
subsequent  manufacturer  will  be 
considered  to  be  an  overpayment  under 
section  6416(b)(3)(A)  if  the  article  is 
used  by  the  subsequent  manufacturer  as 
material  in  the  manufacture  or 
production  of,  or  as  a  component  part  of, 
a  second  article  manufactured  or 
produced  by  the  subsequent 
manufacturer  which  is — 

(1)  Taxable  under  chapter  32,  or 

(2)  An  automobile  bus  chassis  or  an 
automobile  bus  body. 

For  this  purpose  it  is  immaterial  whether 
the  second  article  is  sold  or  otherwise 
disposed  of,  or  if  sold,  whether  the  sale 
is  a  taxable  sale.  Any  article  to  which 
this  paragraph  (b)  applies  which  would 
have  been  used  in  the  manufacture  or 
production  of  a  second  article,  except 
for  the  fact  that  it  was  broken  or 
rendered  useless  in  the  process  of 
manufacturing  or  producing  the  second 
article,  will  be  considered  to  have  been 
used  as  a  component  part  of  the  second 
article.  This  paragraph  (b)  does  not 
apply  to  articles  sold  and  used  as 
provided  in  any  of  paragraphs  (c) 
through  (f)  of  this  section. 

(c)  Use  of  truck,  bus,  etc.,  parts  or 
accessories.  A  payment  of  tax  under 
section  4061  (b)  on  the  sale  prior  to 
January  7, 1983,  of  any  truck,  bus,  etc., 
part  or  accessory,  directly  or  indirectly, 
by  the  manufacturer  of  the  article  to  a 
subsequent  manufacturer  will  be 
considered  to  be  an  overpayment  under 
section  6416(b)(3)(B)  if  the  part  or 
accessory  is  used  by  the  subsequent 
manufacturer  as  material  in  the 
manufacture  or  production  of,  or  as  a 
component  part  of,  a  second  article 
manufactured  or  produced  by  the 
subsequent  manufacturer.  For  this 
purpose  it  is  immaterial  whether  the 


second  article  is  or  is  not  taxable  under 
chapter  32.  Any  article  to  which  this 
paragraph  (c)  applies  which  would  have 
been  used  in  the  manufacture  or 
production  of  a  second  article,  except 
for  the  fact  that  it  was  broken  or 
rendered  useless  in  the  process  of 
manufacturing  or  producing  the  second 
article,  will  be  considered  to  have  been 
used  as  a  component  part  of  the  second 
article. 

(d)  Tax-paid  tires  or  inner  tubes  used 
in  further  manufacture.  (1)  A  payment  of 
tax  under  section  4071  on  the  sale  prior 
to  January  1, 1984,  of  a  tire  or  inner  tube, 
directly  or  indirectly,  by  the 
manufacturer  of  the  article  to  a 
subsequent  manufacturer  will  be 
considered  to  be  an  overpayment  under 
section  6416(b)(3)(C)  if  the  subsequent 
manufacturer  sells  the  tire  or  inner  tube 
on  or  in  connection  with,  or  with  the 
sale  of,  any  other  article  manufactured 
or  produced  by  the  subsequent 
manufacturer  and  if  the  other  article  is — 

(i)  An  automobile  bus  chassis  or 
automobile  bus  body,  or 

(ii)  By  any  person  (A)  exported  to  a 
foreign  country  or  to  a  possession  of  the 
United  States,  (B)  sold  to  a  State,  any 
political  subdivision  thereof,  or  the 
District  of  Columbia  for  the  exclusive 
use  of  a  State,  any  political  subdivision 
thereof,  or  the  District  of  Columbia.  (C) 
sold  to  a  nonproHt  educational 
organization  for  its  exclusive  use,  or  (D) 
used  or  sold  for  use  as  supplies  to 
vessels  or  aircraft. 

For  tax-paid  tires  used  in  further 
manufacture  after  December  31, 1983, 
see  section  6416(b)(3)(A)  and  the 
regulations  thereunder. 

(2)  The  overpayment  in  this  paragraph 
(d)  is  to  be  distinguished  from  that 
overpayment  described  in  section 
6418(b)(2)(E)  and  §  48.6416(b)(2)-2(f)  in 
that  this  overpayment  arises  from  the 
"use"  described  in  this  paragraph, 
whereas  the  overpayment  under  section 
6416(b)(2)(E)  arises  from  the  "resale"  of 
tax-paid  tires  or  inner  tubes  by  any 
person  to  a  subsequent  manufacturer 
who  disposes  of  the  articles  on  or  in 
connection  with,  or  with  the  sale  of,  a 
second  article  manufactured  or 
produced  by  the  subsequent 
manufacturer  which  is  disposed  of  on 
the  basis  of  one  of  the  exemptions  set 
forth  in  section  6416(b)(3)(C). 

(3)  If  the  second  article  is  exported  or 
shipped  as  provided  in  this  paragraph 
(d),  it  is  immaterial  whether  the 
subsequent  manufacturer  sold  the 
article  with  the  knowledge  that  it  would 
be  exported  or  shipped. 

(4)  An  overpayment  arises  under 
paragraph  (d)(1)  of  this  section  only  if 
the  tire  or  inner  tube  constitutes  a  part 
of,  or  is  associated  with,  the  second 


article  at  the  time  the  second  article  is 
exported,  shipped,  sold,  used,  or  sold  for 
use,  as  prescribed  in  this  paragraph. 

(5)  For  deHnition  of  certain  terms  used 
in  this  paragraph,  see  section  4221  and 
the  regulations  thereunder. 

(6)  For  provisions  relating  to 
overpayments  arising  by  reason  of  tires 
or  inner  tubes  sold  tax-paid  by  the 
manufacturer  of  the  same,  on  or  in 
connection  with,  or  with  the  sale  of.  any 
article  manufactured  or  produced  by 
that  manufacturer  and  exported,  sold,  or 
used  or  sold  for  use,  as  provided  in  this 
paragraph  (d),  see  section  6416(b)(4]  and 
§  48.6416(b)(4)-l. 

(7)  For  provisions  relating  to  credit 
allowable  in  respect  of  tires  and  inner 
tubes  sold  on  or  in  connection  with,  or 
with  the  sale  of,  another  article  taxable 
under  chapter  32,  prior  to  January  1, 
1984,  see  section  6416(c)  and 

§  48.6416(c)-l. 

(8)  If  a  second  article  referred  to  in 
paragraph  (d)(1)  of  this  section  is  sold 
for  a  use  described  in  that  paragraph 
and  is  not  so  used,  this  paragraph  (d)  is 
in  all  respects  inapplicable. 

(e)  Use  of  bicycle  tires  or  tubes  in 
further  manufacture.  A  payment  of  tax 
under  section  4071  on  the  sale,  prior  to 
January  1, 1984,  of  a  bicycle  or  tricycle 
tire  or  irmer  tube,  directly  or  indirectly, 
by  the  manufacturer  of  the  same  to  a 
subsequent  manufacturer  will  be 
considered  to  be  an  overpayment  under 
section  6416(b)(3)(E)  if  the  tire  or  tube  is 
used  by  the  subsequent  manufacturer  as 
material  in  the  manufacture  or 
production  of,  or  as  a  component  part  of, 
a  bicycle  or  tricycle  manufactured  or 
produced  by  the  subsequent 
manufacturer  which  is  not  a  rebuilt  or 
reconditioned  bicycle  or  tricycle.  For 
definition  of  the  term  "bicycle  tire",  see 
section  4221(e)(4)(B)  and  the  regulations 
thereunder. 

(f)  Use  of  gasoline  in  further 
manufacture.  A  payment  of  tax  under 
section  4081  on  the  sale  of  gasoline, 
directly  or  indirectly,  by  the 
manufacturer  of  the  same  to  a 
subsequent  manufacturer  will  be 
considered  an  overpayment  under 
section  6416(b)(3)(B]  if  the  gasoline  is 
used  for  nonfuel  purposes  by  the 
subsequent  manufacturer  as  a  material 
in  the  manufacture  or  production  of  any 
other  article  manufactured  or  produced 
by  the  subsequent  manufacturer.  For 
this  purpose  it  is  immaterial  whether  the 
other  article  is  or  is  not  taxable  under 
chapter  32.  For  provisions  relating  to  the 
use  of  gasoline  for  nonfuel  purposes,  see 
section  4221  and  the  regulations 
thereunder. 
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§  48.6416<bK3>-3    Supporting  evidence 
required  in  case  of  tax-paid  articles  used 
for  further  manufacture. 

(a)  Evidence  to  be  submitted  by 
claimant.  No  claim  for  credit  or  refund 
of  an  overpayment,  within  the  meaning 
of  section  6416(b)(3)  and  §  48.6416(b)(3)- 
2  shall  be  allowed  unless  the  subsequent 
manufacturer  submits  with  the  claim  the 
evidence  required  by  §  48.6416(a)-3  and 
a  statement,  supported  by  sufficient 
available  evidence — 

(1)  Showing  the  amount  claimed  in 
respect  of  each  category  of  exportations. 
uses,  or  sales  on  which  the  claim  is 
based  and  which  give  rise  to  a  right  of 
credit  or  refund  under  section  6416(b)(3) 
and  §  48.6416(b)(3)-l, 

(2)  Showing  the  name  and  address  of 
the  manufacturer,  producer,  or  importer 
of  the  article  in  respect  of  which  credit 
or  refund  is  claimed, 

(3)  Identifying  the  article,  both  as  to 
nature  and  quantity,  in  respect  of  which 
credit  or  refund  is  claimed, 

(4)  Showing  the  amount  of  tax  paid  in 
respect  of  the  article  by  the 
manufacturer  or  producer  of  the  article 
and  the  date  of  payment. 

(5)  Indicating  that  the  article  was  used 
by  the  claimant  as  material  in  the 
manufacture  or  production  of,  or  as  a 
component  part  of,  a  second  article 
manufactured  or  produced  by  the 
manufacturer  or  was  sold  on  or  in 
connection  with,  or  with  the  sale  of,  a 
second  article  manufactured  or 
produced  by  the  manufacturer, 

(6)  Identitying  the  second  article,  both 
as  to  nature  and  quantity,  and 

(7)  In  the  case  of  an  overpayment 
determined  under  section  6416(b)(3)(C) 
as  it  existed  prior  to  January  1, 1984,  and 
paragraph  (d)(1)  of  §  48.6416(b)(3)-2  in 
respect  of  a  tire  or  inner  tube  taxable 
under  section  4071.  indicating  that  the 
manufacturer  has  evidence  available  (as 
set  forth  in  paragraph  (b)  of  this  section) 
that  the  second  article  is  an  automobile 
bus  chassis  or  automobile  bus  body,  or 
has  been  exported,  used,  or  sold  as 
provided  in  section  6416(b){3)(C)(ii)  and 
§  48.6416(b)(3)-2(d)(l)(ii). 

(b)  Evidence  required  to  be  in 
possession  of  claimant. — (1)  In 
genera/. — The  evidence  required  to  be 
retained  by  the  person  claiming  credit  or 
refund,  as  provided  in  paragraph  (a)(7) 
of  this  section,  must,  in  the  case  of  an 
exportation  of  the  second  article,  consist 
of  proof  of  exportation  of  the  second 
article  in  the  form  prescribed  in  the 
regulations  under  section  4221.  or  must, 
in  other  cases  (except  when  the  second 
article  is  an  automobile  bus  chassis  or 
automobile  bus  body),  consist  of  a 
certificate,  executed  and  signed  by  the 
ultimate  purchaser  of  the  second  article, 
in  the  form  prescribed  in  paragraph 


(b)(2)  of  this  section.  However,  if  the 
second  article  has  passed  through  a 
chain  of  sales  from  the  manufacturer  of 
the  second  article  to  the  ultimate 
purchaser  of  the  second  article,  the 
evidence  may  consist  of  a  certificate, 
executed  and  signed  by  the  ultimate 
vendor  of  the  second  article,  in  the  form 
provided  in  paragraph  (b)(3)  of  this 
section,  rather  than  the  proof  of 
exportation  itself  of  the  second  article  or 
the  certificate  of  the  ultimate  purchaser 
of  the  second  article. 

(2)  Certificate  of  ultimate  purchaser  of 
second  article.  The  certificate  executed 
and  signed  by  the  ultimate  purchaser  of 
the  second  article  must  contain  the  same 
information  as  that  required  in 
paragraph  (b){l)(ii)  of  §  48.6416(b)(2)-3. 
except  that  the  information  must  be 
furnished  in  respect  of  the  second 
article,  rather  than  the  article  to  which 
the  claim  relates. 

(3)  Certificate  of  ultimate  vendor  of 
second  article.  Any  certificate  executed 
and  signed  by  an  ultimate  vendor  as 
evidence  to  be  retained  by  the  person 
claiming  credit  or  refund  must  be 
executed  in  the  same  form  and  manner 
as  that  provided  in  paragraph  (b)(2)(iii) 
and  §  48.6416(b)(2)-3. 

(4)  Repayment  or  consent  of  ultimate 
vendor.  If  the  person  claiming  credit  or 
refund  of  an  overpayment  to  which  this 
section  applies  has  repaid,  or  agreed  to 
repay,  the  amount  of  the  overpayment  to 
the  ultimate  vendor  or  if  the  ultimate 
vendor  consents  to  the  allowance  of  the 
credit  or  refund,  a  statement  to  that 
effect,  signed  by  the  ultimate  vendor, 
must  be  shown  on,  or  made  a  part  of,  the 
evidence  required  to  be  retained  by  the 
person  claiming  the  credit  or  refund.  In 
this  regard,  see  §48.6416{a}-3(b)(2). 

Par.  26.  Section  48.64 16(b)-4  is 
removed  and  the  following  new 
§  48.6416(b)(4}-l  is  added  immediately 
after  §  48.6416(b)(3)-3. 

§  48.6415{b)(4)-1     Tax-paid  tires  or  Inner 
tuties  used  (or  further  manufacture. 

(a)  In  general.  In  the  case  of  any 
payment  of  tax  under  section  4071  on 
the  sale  of  tires  or  prior  to  January  1, 
1984,  inner  tubes  that  is  determined  to 
be  an  overpayment  under  section 
6416(b)(4)  and  paragraph  (b)  of  this 
section  by  reason  of  any  exportation, 
use,  or  sale  described  in  paragraph  (b) 
of  this  section,  the  person  who  paid  the 
tax  may  file  a  claim  for  refund  of  the 
overpayment  or  may  claim  a  credit  for 
the  overpayment  on  any  return  of  tax 
under  this  subpart  subsequently  filed. 
No  interest  shall  be  paid  on  any  credit 
or  refund  allowed  under  this  section.  For 
provisions  relating  to  the  evidence 
required  in  support  of  a  claim  for  credit 
or  refund  under  this  section,  see 


§  301.6402-2  of  this  chapter  (Regulations 
on  Procedure  and  Administrations)  and 
paragraph  (c)  of  this  section.  For 
provisions  authorizing  the  taking  of  a 
credit  in  lieu  of  filing  a  claim  for  refund, 
see  section  6416(d)  and  S  48.6416(f)-l. 

(b)  Conditions  causing  overpayment. 
(1)  The  payment  of  tax  under  section 
4071  on  the  sale  of  a  tire  or  inner  tube  by 
the  manufacturer  of  the  article  will  be 
considered  to  be  an  overpayment  under 
section  6416(b)(4)  if  the  tire  or  inner  tube 
is  sold  by  that  manufacturer  on  or  in 
connection  with,  or  with  the  sale  of,  any 
other  article  manufactured  or  produced 
by  that  manufacturer  and  such  other 
article — 

(i)  Is  an  automobile  bus  chassis  or  an 
automobile  bus  body,  or 

(ii)  Is  by  any  person  (A)  exported  to  a 
foreign  country  or  shipped  to  a 
possession  of  the  United  States,  (B)  sold 
to  a  State,  any  political  subdivision 
thereof,  or  the  District  of  Columbia  for 
the  exclusive  use  of  a  State,  any 
political  subdivision  thereof,  or  the 
District  of  Columbia,  (C)  sold  to  a 
nonprofit  educational  organization  for 
its  exclusive  use,  or  (D)  used  or  sold  for 
use  as  supplies  for  vessels  or  aircraft. 

(2)  If  the  second  article  is  exported  or 
shipped  as  provided  in  this  paragraph 
(b),  it  is  immaterial  whether  the 
manufacturer  sold  the  article  with  the 
knowledge  that  it  would  be  exported  or 
shipped. 

(3)  An  overpayment  arises  under 
paragraph  (b)(1)  of  this  section  only  if 
the  tire  or  inner  tube  constitutes  a  part 
of,  or  is  associated  with,  the  second 
article  at  the  time  the  second  article  is 
exported,  shipped,  sold,  used,  or  sold  for 
use,  as  prescribed  in  this  paragraph. 

(4)  Paragraph  (b)(1)  of  this  section 
applies  only  in  those  cases  where  the 
exportation,  use,  or  sale  (or  any 
combination  thereof)  occurs  before  any 
other  use. 

(5)  For  definition  of  certain  terms  used 
in  this  paragraph  (b).  see  section  4221 
and  the  regulations  thereunder. 

(6)  For  provisions  relating  to 
overpayments  arising  by  reason  of  the 
tax-paid  sale  of  tires  or  inner  tubes  by 
the  manufacturer  of  the  same  and  their 
resale  by  any  person  to  another 
manufacturer  for  use  as  provided  in  this 
paragraph,  see  section  6416(b)(2)(E)  and 
§  48.6416(b)(2)-2(f). 

(7)  For  provisions  relating  to 
overpayments  arising  by  reason  of  the 
tax-paid  sale  of  tires  or  inner  tubes, 
directly  or  indirectly,  by  the 
manufacturer  of  the  same,  to  a 
subsequent  manufacturer  who  uses 
them  as  provided  in  this  paragraph  (b), 
see  section  6416(b)(3)(C)  as  it  existed 
prior  to  January  1, 1984.  and  section  6416 
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(b)(3)  as  amended  by  the  Highway 
Revenue  Act  of  1982  and  §  48.6416(b)(3)- 
2(d). 

(8)  For  provisions  relating  to  the  credit 
allowable  in  respect  of  tires  or  inner 
tubes  sold  on  or  in  connection  with,  or 
with  the  sale  of.  another  article  taxable 
under  chapter  32.  see  section  6416(c)  as 
it  existed  prior  to  January  1, 1984,  and 

§  48.6416(c)-l. 

(9)  If  a  second  article  referred  to  in 
paragraph  (b)(l)(ii)  of  this  section  is  sold 
for  a  use  described  in  that  paragraph 
and  is  not  so  used,  this  paragraph  (b)  is 
in  all  respects  inapplicable. 

(c)  Evidence  to  be  submitted  by 
claimant.  (1)  No  claim  for  credit  or 
refund  of  an  overpayment  prior  to 
January  1. 1984.  within  the  meaning  of 
section  6416(b)(4)  and  paragraph  (b)  of 
this  section,  shall  be  allowed  unless  the 
person  who  paid  the  tax  submits  with 
the  claim  the  evidence  required  by 
§  48.6416(a)-3(b)(2)  and  a  statement, 
supported  by  sufficient  available 
evidence — 

(i)  Showing  the  amount  claimed  in 
respect  of  each  category  of  exportations. 
uses,  or  sales  on  which  the  claim  is 
based  and  which  give  rise  to  a  right  of 
credit  or  refund  under  section  6416(b)(4) 
and  paragraph  (a)  of  this  section. 

(ii)  Indicating  that  the  person  claiming 
the  credit  or  refund  is  the  manufacturer 
of  the  articles  in  respect  of  which  credit 
or  refund  is  claimed. 

(iii)  Identifying  the  article,  both  as  to 
nature  and  quantity,  in  respect  of  which 
credit  or  refund  is  claimed. 

(iv)  Showing  the  amount  of  tax  paid  in 
respect  of  the  article  and  the  date  of 
payment  of  the  tax. 

(v)  Indicating  that  the  person  claiming 
the  credit  or  refund  sold  the  article  on  or 
in  connection  with,  or  with  the  sale  of. 
or  used  the  article  as  a  component  part 
of.  a  second  article  manufactured  or 
produced  by  that  person. 

(vi)  Identifying  the  second  article, 
both  as  to  nature  and  quantity,  and 

(vii)  Indicating  that  the  person 
claiming  the  credit  or  refund  has 
evidence  available  (as  set  forth  in 
paragraph  (b)  of  this  section)  that  the 
second  article  is  an  automobile  bus 
chassis  or  body,  or  has  been  exported, 
used,  or  sold  as  provided  in  section 
6416(b)(4)(B)(ii)  and  paragraph  (b)(l){ii) 
of  this  section. 

(2)  No  claim  for  credit  or  refund  of  an 
overpayment  after  December  31, 1983. 
within  the  meaning  of  section  6416  (b)(4) 
and  paragraph  (b)  of  this  section  shall 
be  allowed  unless  the  person  who  paid 
the  tax  submits  with  the  claim  a 
statement  supported  by  the  evidence 
listed  in  paragraph  {c)(l)(i)  through  (vii) 
of  this  section. 
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(d)  Evidence  required  to  be  in 
possession  of  claimant. — (1)  In 
general. — The  evidence  required  to  be 
retained  by  the  person  claiming  credit  or 
refund,  as  provided  in  paragraph 
(c)(l)(vii)  of  this  section,  must,  in  the 
case  of  an  exportation  of  the  second 
article,  consist  of  proof  of  exportation  of 
the  second  article  in  the  form  prescribed 
in  the  regulations  under  section  4221  or 
must,  in  other  cases  (except  when  the 
second  article  is  an  automobile  bus 
chassis  or  automobile  body)  consist  of  a 
certificate,  executed  and  signed  by  the 
ultimate  purchaser  of  the  second  article, 
in  the  form  prescribed  in  paragraph 
(d)(2)  of  this  section.  However,  if  the 
second  article  has  passed  through  a 
chain  of  sales  from  the  manufacturer  of 
the  second  article  to  the  ultimate 
purchaser  of  the  second  article,  the 
evidence  may  consist  of  a  certificate, 
executed  and  signed  by  the  ultimate 
vendor  of  the  second  article,  in  the  form 
prescribed  in  paragraph  (d)(3)  of  this 
section,  rather  than  the  proof  of 
exportation  itself  of  the  second  article  or 
the  certificate  of  the  ultimate  purchaser 
of  the  second  article. 

(2)  Certificate  of  ultimate  purchaser  of 
second  article.  The  certificate  executed 
and  signed  by  the  ultimate  purchaser  of 
the  second  article  must  contain  the  same 
information  as  that  required  in 
paragraph  {b)(l)(ii)  of  §  48.6416(b)(2)-3. 
except  that  the  information  shall  be 
furnished  in  respect  of  the  second 
article,  rather  than  the  article  to  which 
the  claim  relates. 

(3)  Certificate  of  ultimate  vendor  of 
second  article.  Any  certificate  executed 
and  signed  by  an  ultimate  vendor  as 
evidence  to  be  retained  by  the  person 
claiming  credit  or  refund  must  be 
executed  in  the  same  form  and  manner 
as  that  provided  in  paragraph  (b)(2)(iii) 
of  §  48.6416(b)(2)-3. 

(4)  Repayment  or  consent  of  ultimate 
vendor.  If  the  person  claiming  credit  or 
refund  of  an  overpayment  to  which  this 
section  applies,  has  repaid,  or  agreed  to 
repay,  the  amount  of  the  overpayment  to 
the  ultimate  vendor  or  if  the  ultimate 
vendor  consents  to  the  allowance  of  the 
refund  or  credit,  a  statement  to  the 
effect,  signed  by  the  ultimate  vendor, 
must  be  shown  on,  or  made  a  part  of,  the 
evidence  required  to  be  retained  by  the 
person  claiming  refund  or  credit.  In  this 
regard,  see  §  48.6416(a)-3(b)(2). 

Par.  27.  Section  48.6416(b)-5  is 
removed  and  the  following  new 
§  48.6416(b)(5)-l  is  added  immediately 
afit>r  §  48.6416(b)(4)-l. 

§  48.64 1 6(bM5)- 1    Return  of  Installment 
accounts  causing  overpayments  of  tax. 

(a)  In  general .  In  the  case  of  any 
payment  of  tax  under  section  4216(d)(1) 


in  respect  of  the  sale  of  any  installment 
account  that  is  determined  to  be  an 
overpayment  under  section  6416(b)(5) 
and  paragraph  (b)  of  this  section  upon 
return  of  the  installment  account,  the 
person  who  paid  the  tax  may  file  a  claim 
for  refund  of  the  overpayment  or  may 
claim  credit  for  the  overpayment  on  any 
return  of  tax  under  this  subpart  which 
that  person  subsequendy  files.  No 
interest  shall  be  paid  on  any  credit  or 
refund  allowed  under  this  section.  For 
provisions  relating  to  the  evidence 
required  in  support  of  a  claim  for  credit 
or  refund  under  this  section,  see 
§  301.6402-2  of  this  chapter  (Regulations 
on  Procedure  and  Administration)  and 
paragraph  (c)  of  this  section.  For 
provisions  authorizing  the  taking  of  a 
credit  in  lieu  of  filing  a  claim  for  refund, 
see  section  6416(d)  and  S  48.6416{f}-l. 

(b)  Overpayment  of  tax  allocable  to 
repaid  consideration.  The  payment  of 
tax  imposed  by  section  4216(d)(1)  on  the 
sale  of  an  installment  account  by  the 
manufacturer  will  be  considered  to  be 
an  overpajnment  under  section  6416(b)(5) 
to  the  extent  of  the  tax  aUocable  to  any 
consideration  repaid  or  credited  to  the 
purchaser  of  the  installment  account 
upon  the  return  of  the  account  to  the 
manufacturer  pursuant  to  the  agreement 
under  which  the  account  originally  was 
sold,  if  the  readjustment  of  the 
consideration  occurs  pursuant  to  the 
provisions  of  the  agreement.  The  tax 
allocable  to  the  repaid  or  credited 
consideration  is  the  amount  which  bears 
the  same  ratio  to  the  total  tax  paid 
under  section  4216(d)(1)  with  respect  to 
the  installment  account  as  the  amount  of 
consideration  repaid  or  credited  to  the 
purchaser  bears  to  the  total 
consideration  for  which  the  account  was 
sold.  This  paragraph  (b)  does  not  apply 
where  an  installment  account  is 
originally  sold  pursuant  to  the  order  of, 
or  subject  to  the  approval  of,  a  court  of 
competent  jurisdiction  in  a  bankruptcy 
or  insolvency  proceeding. 

(c)  Evidence  to  be  submitted  by 
claimant.  No  claim  for  credit  of  refund 
of  an  overpayment,  within  the  meaning 
of  section  6416(b)(5)  and  paragraph  (b) 
of  this  section,  of  tax  under  section 
4216(d)(1)  shall  be  allowed  unless  the 
person  who  paid  the  tax  submits  with 
the  claim  a  statement  supported  by 
sufficient  available  evidence, 
indicating — 

(1)  The  name  and  address  of  the 
person  to  whom  the  installment  account 
was  sold. 

(2)  The  amount  of  tax  due  under 
section  4216(d)(1)  by  reason  of  the  sale 
of  the  installment  account,  the  amount 
of  the  tax  paid  under  section  4216(d)tl) 
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with  respect  to  the  sale,  and  the  date  of 
payment. 

(3)  The  amount  for  which  the 
installment  account  was  sold. 

(4)  The  amount  which  was  repaid  or 
credited  to  the  purchaser  of  the  account 
by  reason  of  the  return  of  the  account  to 
the  person  claiming  the  credit  or  refund, 
and 

(5)(i)  The  fact  that  the  amount  repaid 
or  credited  to  the  purchaser  of  the 
account  was  so  repaid  or  credited 
pursuant  to  the  agreement  under  which 
the  account  was  sold,  and 

(ii)  The  fact  that  the  account  was 
returned  to  the  manufacturer  pursuant  to 
that  agreement. 

Par.  28.  Section  48.6416{c)-l  is  revised 
to  read  as  follows: 

§  4«.6416(c>-1     Credn  for  tu  paM  on  tlrw 
Of,  prior  to  January  1,  1984,  tnner  tubes. 

(a)  Allowance  of  credit  against  tax  on 
sale  of  taxable  article.  If  tax  has  been 
paid  under  section  4071  on  the  sale,  or 
under  section  4218  on  the  use.  of  a  tire 
or  inner  tube,  and  the  manufacturer  of  a 
another  article  taxable  under  chapter  32 
sells  the  tire  or  inner  tube  on  or  in 
connection  with  the  sale  of  that  other 
article,  a  credit  in  respect  of  the  tire  or 
inner  tube  is  allowable  under  section 
6416(c)  against  the  tax  imposed  on  the 
sale  of  that  other  article.  The  amount  of 
the  credit  is  to  be  determined  as 
provided  in  paragraph  (b)  or  (c)  of  this 
section. 

(b)  Tires  or  tubes  purchased  by 
manufacturer  of  the  other  article.  If  the 
manufacturer  of  the  other  article 
purchased  the  tire  or  inner  tube  tax- 
paid,  the  amount  of  the  credit  shall  be 
determined  by  applying  to  the  purchase 
price  of  the  tire  or  inner  tube  the 
percentage  rate  of  tax  applicable  to  the 
sale  of  the  other  article.  For  this 
purpose,  the  purchase  price  shall  be 
determined  by  including  any  tax  passed 
on  to  the  manufacturer  and.  in  the  case 
of  a  tire,  by  excluding  any  part  of  the 
price  attributable  to  the  metal  rim  or  rim 
base.  For  example,  if  the  selling  price  of 
an  automobile  truck  is  $24,000.  tax 
equivalent  to  10  percent  of  the  price  (i.e., 
$2,400)  is  imposed  under  section  4601(a) 
on  the  sale  (before  April  1. 1983)  of  the 
automobile  truck.  If  the  fires  or  inner 
tubes  sold  on  or  in  connection  with  the 
automobile  truck  are  purchased  by  the 
manufacturer  of  the  automobile  truck  for 
$1,500  (computed  as  provided  in  this 
paragraph)  a  credit  of  $150  (10  percent 
of  $1,500)  is  allowable  against  the  tax 
imposed  on  the  sale  of  the  automobile 
truck. 

(c)  Tires  or  tubes  manufactured  by 
manufacturer  or  other  articles.  If  the 
manufacturer  of  the  other  article  is  also 
the  manufacturer  of  the  tire  or  inner 


tube  and  incurs  tax  liability  under 
section  4218  on  the  use  by  that 
manufacturer  of  the  tire  or  inner  tube, 
the  amount  of  the  credit  shall  be 
determined  by  applying  to  the  fair 
market  price  of  the  tire  or  inner  tube,  the 
percentage  rate  of  tax  applicable  to  the 
sale  of  the  other  article.  For  this 
purpose,  the  fair  market  price  of  the  tire 
or  inner  tube  shall  be  the  price  at  which 
the  same  or  similar  tires  or  inner  tubes 
are  sold  by  manufacturers  of  tires  or 
inner  tubes  in  the  ordinary  course  of 
trade,  as  determined  by  the 
Commissioner,  and  by  excluding,  in  the 
case  of  a  tire,  any  part  of  the  price 
attributable  to  the  metal  rim  or  rim  base. 
The  determination  of  the  Commissioner 
shall  be  made  in  the  same  manner  as 
determinations  made  under  section  4218. 

(d)  Other  applicable  rules.  (1)  For 
purposes  of  this  section,  the  term 
"manufacturer"  includes  the  original 
manufacturer  of  the  other  article  and 
any  succeeding  purchaser  of  the  article 
who  further  manufactures  the  article  so 
as  to  become  liable  as  a  manufacturer  of 
an  article  taxable  under  chapter  32. 
Therefore,  the  credit  provided  by  section 
6416(c)  and  this  section  is  available  both 
to  the  original  manufacturer  of  the  other 
article  and  also  to  every  succeeding 
purchaser  of  that  article  who  sells  that 
article  on  or  in  connection  with,  or  with 
the  sale  of.  another  article  taxable  under 
chapter  32. 

(2)  No  interest  shall  be  paid  on  any 
credit  allowed  under  this  section. 

(3)  If  credit  is  not  claimed  under  this 
section  against  the  tax  applicable  to  the 
sale  of  the  other  article,  the 
manufacturer  of  the  other  article  may 
claim  refund  of  an  amount  equivalent  to 
the  credit  or  may  claim  credit  on  any 
return  of  tax  under  this  subpart 
subsequently  filed. 

Par.  29.  Section  48.6416(e)-l  is  revised 
to  read  as  follows. 

§  48.6416(e)-1     Refund  to  exporter  or 
shipper. 

(a)  In  general.  Any  payment  of  tax 
imposed  by  sections  4041.  4051  or 
chapter  32  that  is  determined  to  be  an 
overpayment  within  the  meaning  of 
section  6416(b)(2)  (A)  or  (E),  section 
6416(b)(3)(C)  (prior  to  January  7. 1983). 
or  section  6416(b)(4),  and  the  regulations 
thereunder,  by  reason  of  the  exportation 
of  any  article  may  be  refunded  to  the 
exporter  or  shipper  of  the  article 
pursuant  to  section  6416(c)  of  this 
section,  if — 

(1)  The  exporter  or  shipper  files  a 
claim  for  refund  of  the  overpayment, 
and 

(2)  The  person  who  paid  the  tax 
waives  the  right  to  claim  credit  or  refund 
of  the  tax. 


No  interest  shall  be  paid  on  any  refund 
allowed  under  this  section.  For 
provisions  relating  to  the  evidence 
required  in  support  of  a  claim  under  this 
paragraph  (a),  see  S  301.8402  of  this 
chapter  (Regulations  on  Procedure  and 
Administration)  and  paragraph  (b)  of 
this  section. 

(b)  Supporting  evidence  required.  No 
claim  for  refund  of  any  overpayment  of 
tax  to  which  this  section  applies  shall  be 
allowed  unless  the  exporter  or  shipper 
submits  with  that  claim  proof  of 
exportation  in  the  form  prescribed  by 
the  regulations  under  section  4221.  and  a 
statement,  signed  by  the  person  who 
paid  the  tax,  showing — 

(1)  That  the  person  who  paid  the  tax 
waives  the  right  to  claim  credit  or  refund 
of  the  tax, 

(2)  In  the  case  of  an  overpayment 
determined  under  section  6416(b)(2)(A) 
and  paragraph  (b)  of  §  48.6416(b)(2)-2  in 
respect  of  a  truck,  bus,  tractor,  etc., 
taxable  under  section  4061(a),  that, 
pursuant  to  section  6416(g),  the  person 
who  paid  the  tax  possessed  at  the  time 
that  person  shipped  the  article  or  at  the 
time  title  to  the  article  passed  to  that 
perons's  vendee,  whichever  is  earlier, 
evidence  that  the  article  was  to  be 
exported  to  a  foreign  country  or  shipped 
to  a  possession  of  the  United  States. 

(3)  The  amount  of  tax  paid  on  the  sale 
of  the  article  and  the  date  of  payment, 
and 

(4)  The  internal  revenue  service  office 
to  which  the  tax  was  paid. 

Par.  30.  Section  48.6416(f)-l  is  revised 
to  read  as  follows: 

§  48.6416<f>-1    Credit  on  returns. 

Any  person  entitled  to  claim  refund  of 
any  overpayment  of  tax  imposed  by 
section  4041,  4042,  4051  or  chapter  32 
may,  in  lieu  of  claiming  refund  of  the 
overpayment,  claim  credit  for  the 
overpayment  on  any  return  of  tax  under 
this  subpart  subsequently  filed.  Any 
such  credit  claimed  on  a  return  must  be 
supported  by  the  evidence  prescribed  in 
the  applicable  regulations  in  this 
subpart  and  S  301.6402  of  this  chapter 
(Regulations  on  Procedure  and 
Administration). 

Par.  31.  Section  48.6416(g)-l  is  revised 
to  read  as  follows: 

§  48.64 1 6(g)- 1     Intent  to  export  trucks, 
buses,  tractors,  etc. 

In  the  case  of  any  payment  of  tax 
imposed  by  section  4061(a)  in  respect  of 
the  sale  prior  to  April  1, 1983,  of  a  truck, 
bus,  tractor,  etc.,  an  overpayment  of  tax 
will  not  be  considered  to  arise  by  reason 
of  an  exportation  described  in  section 
6416(b)(2)(A)  and  paragraph  (b)  of 
§  48.641 6(b)(2)-2  unless  the 
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manufacturer  of  the  article  possessed  at 
the  time  the  article  was  shipped  or  at 
the  time  title  to  the  article  passed  to  that 
manufacturer's  vendee,  whichever  is 
earlier,  evidence  that  the  article  was  to 
be  exported  to  a  foreign  country  or 
shipped  to  a  possession  of  the  United 
States. 

Par.  32.  Section  48.6416(h)-l  is 
revised  to  read  as  tollows: 

§  48.6416(h)-1     Accounting  procedurts  for 
lik«  article*. 

(a)  Identification  of  manufacturer.  In 
applying  section  6418  and  the 
regulations  thereunder,  a  person  who 
has  purchased  like  articles  from  various 
manufacturers  may  determine  the 
particular  manufacturer  from  whom  that 
person  purchased  any  one  of  those 
articles  by  a  first-in-first-out  (FIFO) 
method,  by  a  last-in-first-out  (LIFO) 
method,  or  by  any  other  consistent 
method  approved  by  the  district 
director.  For  the  first  year  for  which  a 
person  makes  a  determination  under 
this  section,  the  person  may  adopt  any 
one  of  the  following  methods  without 
securing  prior  approval  by  the  district 
director. 

(1)  FIFO  method. 

(2)  UFO  method. 

(3)  Any  method  by  which  the  actual 
manufacturer  of  the  article  is  in  fact 
identified. 

Any  other  method  of  determining  the 
manufacturer  of  a  particular  article  must 
be  approved  by  the  district  director 
before  its  adoption.  After  any  method 
for  identifying  the  manufacturer  has 
been  properly  adopted,  it  may  not  be 
changed  without  first  securing  the 
consent  of  the  district  director. 

(b)  Determining  amount  of  tax  paid  In 
applying  section  6418  and  the 
regulations  thereunder,  if  the  identity  of 
the  manufacturer  of  any  article  has  been 
determined  by  a  person  pursuant  to  a 
method  prescribed  in  paragraph  (a)  of 
this  section,  that  manufacturer  of  the 
article  must  determine  the  tax  paid 
under  chapter  32  with  respect  to  that 
article  consistently  with  the  method 
used  in  identifying  the  manufacturer. 

Par.  33.  Sections  48.6420(a}-l. 
48.6420(b)-l.  48.6420(c)-l,  48.6420(d)-l. 
48.6420(e)-l.  48.6420(^-1,  48.6420(g)-l. 
48.6420(h)-l,  and  140.6420-1  are 
removed.  The  following  new  §§  48.8420- 
1,  48.6420-2.  48.6420-3.  48.6420-4. 
48.6420-5.  48.6420-6,  and  48.6420-7  are 
added  immediately  after  §  48.6416(h)-l. 

§  48.6420-1    Credits  or  payments  to 
uttimate  purchaser  of  gasoline  used  on  a 
farm. 

(a)  In  general.  If  gasoline  is  used  on  a 
farm  for  farming  purposes  after  June  30. 
1965,  a  credit  (under  the  circumstances 


described  in  paragraph  (b)  of  this 
section)  or  a  payment  (under  the 
circumstances  described  in  paragraph 
(c)  of  this  section)  in  respect  of  the 
gasoline  shall  be  allowed  or  made  to  the 
ultimate  purchaser  of  the  gasoline  in  an 
amount  determined  by  multiplying  (1) 
the  number  of  gallons  of  gasoline  so 
used  by  (2)  the  rate  of  tax  on  gasoline 
under  section  4081  that  applied  on  the 
date  the  gasoline  was  purchased  by  the 
ultimate  purchaser.  No  interest  shall  be 
paid  on  any  payment,  allowed  under 
paragraph  (c)  of  this  section.  However, 
interest  may  be  paid  on  any 
overpayment  (as  defined  by  section 
6401)  arising  from  a  credit  allowed 
under  paragraph  (b)  of  this  section.  See 
section  34(a),  relating  to  credit  for 
certain  uses  of  gasoline  and  special 
fuels,  and  lubricating  oil  used  prior  to 
January  7, 1983).  See  §  48.6420-2  for  the 
time  within  which  a  claim  for  credit  or 
payment  must  be  made.  See  section  4081 
and  the  regulations  thereunder  for  the 
rates  of  tax  on  gasoline.  See  §  48.6420-2 
for  meaning  of  the  terms  "Used  on  a 
farm  for  farming  purposes,"  "farm," 
"gasoline,"  "ultimate  purchaser."  and 
"taxable  year." 

(b)  Allowance  of  income  tax  credit  in 
lieu  of  payment.  With  respect  to  persons 
subject  to  income  tax,  repayment  of  the 
tax  paid  under  section  4081  on  gasoline 
used  on  a  farm  for  farming  purposes 
may  be  obtained  only  by  claiming  a 
credit  for  the  amount  of  this  tax  against 
the  income  tax  imposed  by  subtitle  A  of 
the  Code.  The  amount  of  the  credit  shall 
be  an  amount  equal  to  the  payment 
which  would  be  made  under  section 
6420  with  respect  to  gasoline  used 
during  the  taxable  year  on  a  farm  for 
farming  purposes  if  section  6420(g)(1) 
and  paragraph  (c)  of  this  section  did  not 
apply.  See  section  34(a)(1). 

(c)  Allowance  of  payment.  Payments 
in  respect  of  gasoline  upon  which  tax 
was  paid  under  section  4081  that  is  used 
on  a  farm  for  farming  purposes  shall  be 
made  only  to — 

(1)  The  United  States  or  agency  or 
instrumentality  thereof,  a  State,  a 
political  subdivision  of  a  State,  or  an 
agency  or  instrumentality  of  one  or  more 
States  or  political  subdivisions  of  a 
State,  or  the  District  of  Columbia,  or 

(2)  An  organization  which  is  exempt 
from  tax  under  section  501(a)  and  is  not 
required  to  made  a  return  of  the  income 
tax  imposed  under  subtitle  A  for  its 
taxable  year. 

(d)  Use  of  gasoline.  (1)  The  credit  or 
payment  described  in  paragraph  (a)  of 
this  section  is  allowable  only  in  respect 
of  gasoline  used  on  a  farm  in  the  United 
States  for  farming  purposes.  I'he  credit 
or  payment  is  not  allowable  with 
respect  to  gasoline  used  for  nonfarming 


purposes,  or  gasuUne  used  off  a  farm, 
regardless  of  the  nature  of  the  use.  If  a 
vehicle  or  other  equipment  is  used  both 
on  a  farm  and  oft  the  farm,  or  if  it  is 
used  on  a  farm  both  for  farming  and 
nonfarming  purposes,  the  credit  or 
payment  is  allowable  only  with  respect 
to  that  portion  of  the  gasoline  which 
was  "used  on  a  farm  for  farming 
purposes"  as  defined  in  paragraph  (a)  of 
§  48.6420-4.  In  determining  if  this 
requirement  is  met,  neither  the  type  of 
equipment  or  vehicle  used  nor  its 
registration  for  highway  use  is  material. 
However,  the  actual  use  of  the 
equipment  or  vehicle  and  the  place 
where  it  is  used  are  material  For 
example,  if  a  truck  used  on  a  farm  for 
farming  purposes  is  also  used  on  the 
highways,  gasoline  used  in  connection 
with  operating  the  truck  on  the 
highways  is  not  taken  into  account  in 
computing  the  credit  or  payment. 

(2)  For  purposes  of  determining  the 
allowable  credit  or  payment  in  reelect 
of  gasoline  used  on  a  farm  for  fanning 
purposes,  gasoline  on  hand  shall  be 
considered  used  in  the  order  in  which  it 
was  purchased.  Thus,  if  the  owner. 
tenant  or  operator  of  a  farm  has  on 
hand  gasoHne  acquired  in  two 
purchases  made  at  different  times  and 
subject  to  different  rates  of  tax,  in 
determining  credit  or  payment  for 
gasoline  used  on  a  farm  for  farming 
purposes,  it  will  be  assumed  that  the 
gasoline  purchased  first  was  the  first 
gasoline  used,  and  the  rate  appbcable  to 
that  purchase  will  apply  in  determining 
the  credit  or  payment  until  all  that 
gasoline  is  accounted  for. 

§48.6420-2    Time  for  fUing  ctaim  tor  cradH 
or  payment 

(a)  In  general.  A  claim  for  credit  or 
payment  described  in  §  48.6420-1  with 
respect  to  gasoline  used  after  June  30, 
1965,  on  a  farm  for  farming  purposes, 
shall  cover  only  gasoline  used  during  the 
taxable  year  on  a  farm  for  farming 
purposes.  Therefore,  gasoline  on  hand  at 
the  end  of  a  taxable  year  as,  for 
example,  in  fuel  supply  tanks  of  farm 
machinery  or  in  storage  tanks  or  drums, 
must  be  excluded  from  a  claim  filed  for 
that  taxable  year  (but  may  be  included 
in  a  claim  filed  for  a  later  taxable  year  if 
used  during  that  later  year  on  a  farm  for 
farming  purposes).  Gasohne  used  during 
a  taxable  year  may  be  covered  by  a 
claim  filed  for  that  taxable  year 
although  the  gasoline  was  not  paid  for  at 
the  time  the  claim  is  filed.  For  purposes 
of  applying  this  section,  a  governmental 
unit  or  exempt  organization  described  in 
§  48.6420-1  (c)  is  considered  to  have  as 
its  taxable  year,  the  calendar  year  or 
fiscal  year  on  the  basis  of  which  it 
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regularly  keeps  its  books;  see  paragraph 
(h)  of  this  section. 

(b)  Time  for  filing.  (1)  A  claim  for 
credit  with  respect  to  gasoline  used  on  a 
farm  for  farming  purposes  shall  not  be 
allowed  unless  it  is  filed  no  later  than 
the  time  prescribed  by  section  6511  and 
the  regulations  thereunder  for  filing  a 
claim  for  credit  or  refund  of  income  tax 
for  the  particular  taxable  year. 

(2)  A  claim  for  payment  of  a 
governmental  unit  or  exempt 
organization  described  in  §  48.6420-l(c) 
must  be  filed  no  later  than  3  years 
following  the  close  of  its  taxable  year. 
(See  paragraph  (h)  of  this  section.) 

(3)  See  §  301.7502-1  of  this  chapter 
(Regulations  on  Procedure  and 
Administration)  for  provisions  treating 
timely  mailing  as  timely  filing  and 

§  301.7502-1  of  this  chapter  for  time  for 
performance  of  an  act  where  the  last 
day  falls  on  Saturday,  Sunday,  or  a  legal 
holiday. 

(c)  Limit  of  one  claim  per  taxable 
year.  Not  more  than  one  claim  may  be 
filed  under  section  6420  by  any  person 
with  respect  to  gasoline  used  during  the 
same  taxable  year. 

(d)  Form  and  content  of  claim. — (1) 
Claim  for  credit,  (i)  The  claim  for  credit 
with  respect  to  gasoline  used  on  a  farm 
for  farming  purposes  must  be  made  by 
attaching  a  Form  4136  to  the  income  tax 
return  of  an  individual  or  a  corporation. 
Form  4136  must  be  executed  in  , 
accordance  with  the  instructions 
prescribed  for  the  preparation  of  the 
form.  A  partnership  may  not  file  Form 
4136.  When  a  partnership  files  Form 
1065.  U.S.  Partnership  Return  of  Income, 
it  must  include  a  statement  showing 
how  many  gallons  of  gasoline  are 
allocated  to  each  partner  and  the  use 
made  of  the  gasoline. 

(ii)  If  an  individual  dies  during  the 
taxable  year,  the  claim  for  credit  may  be 
made  only  for  that  portion  of  the 
individual's  taxable  year  ending  with 
the  date  of  death.  If  a  sole 
proprietorship,  a  partnership  or 
corporation  is  terminated  or  liquidated 
during  the  taxable  year,  the  claim  for 
credit  may  be  made  only  for  the  portion 
of  its  year  ending  with  the  date  of  the 
termination  or  liquidation. 

(2)  Claim  for  payment.  The  claim  for 
payment  with  respect  to  gasoline  used 
on  a  farm  for  farming  purposes  by  a 
governmental  unit  or  exempt 
organization  described  in  §  48.6420-l(c) 
must  be  made  on  Form  843  in 
accordance  with  the  instructions 
prescribed  for  the  preparation  of  the 
form.  The  claim  by  such  a  unit  or 
organization  must  be  filed  with  the 
service  center  for  the  internal  revenue 
region  in  which  the  principal  place  of 


business  or  principal  office  of  the 
claimant  is  located. 

§  48.6420-3    Exempt  sales;  other  payments 
or  refunds  available. 

(a)  E.\empt  sales.  Credits  or  payments 
are  allowable  only  for  gasoline  that  was 
sold  by  the  producer  or  importer  in  a 
transaction  that  was  subject  to  tax 
under  section  4081.  No  credit  or 
payment  shall  be  allowed  or  made 
under  §  48.6420-1  with  respect  to 
gasoline  which  was  exempt  from  the  fax 
imposed  by  section  4081.  For  example,  a 
State  or  local  government  may  not  file  a 
claim  with  respect  to  any  gasoline 
which  it  purchased  tax  free  from  the 
producer,  even  though  the  State  or  local 
government  used  the  gasoline  on  a  farm 
for  farming  purposes.  Similarly,  payment 
may  not  be  made  with  respect  to 
gasoline  purchased  by  a  State  tax  free 
for  its  exclusive  use.  as  provided  in 
section  4221.  which  is  used  on  a  State 
prison  farm  for  farming  purposes. 

(b)  Other  payments  or  refunds 
available.  Any  amount  which,  without 
regard  to  the  second  sentence  of  section 
6420(d)  and  this  paragraph  (b),  would  be 
allowable  as  a  credit  or  payable  to  any 
person  under  §  48.6420-1  with  respect  to 
any  gasoline  is  reduced  by  any  other 
amount  which  is  allowable  as  a  credit  or 
payable  under  section  6420.  or  is 
refundable  under  any  other  provision  of 
the  Code,  to  any  person  with  respect  to 
the  same  gasoline.  Thus,  a  person  who 
is  the  ultimate  purchaser  of  gasoline 
may  not  file  a  claim  for  credit  or 
payment  with  respect  to  that  gasoline  if 
another  person  is  entitled  to  claim  a 
payment,  credit,  or  refund  with  respect 
to  the  same  gasoline.  For  example,  a 
State  or  local  government  may  not  file  a 
claim  for  payment  if  it  has  executed,  or 
intends  to  execute,  a  written  consent  to 
enable  the  producer  to  claim  a  credit  or 
refund  for  the  tax  that  was  paid.  See.  for 
example.  §§  48.6416(a)-3(b)(2). 
48.6416{b)(2)-2(d).  and  48.6416(b)(2)- 
3(b)(1). 

§  48.6420-4    Meaning  of  terms. 

For  purposes  of  the  regulations  under 
section  6420.  unless  otherwise  expressly 
indicated — 

(a)  Used  on  a  farm  for  farming 
purposes.  The  term  "used  on  a  farm  for 
farming  purposes"  applies  only  to 
gasoline  which  is  used  (1)  in  carrying  on 
a  trade  or  business  of  farming.  (2)  on  a 
farm  in  the  United  States,  and  (3)  for 
farming  purposes.  Gasoline  used  in  an 
aircraft  will  qualify  if  its  use  otherwise 
satisfies  these  requirements.  For  the 
meaning  of  the  term  "trade  or  business 
of  farming."  see  paragraph  (b)  of  this 
section.  For  the  definition  of  the  term 
"farm."  see  paragraph  (c)  of  this  section. 


For  the  definition  of  the  term  "farming 
purposes."  see  paragraphs  (d)  through 
(g)  of  this  section.  The  term  "United 
States"  has  the  meaning  assigned  to  it 
by  section  7701(a)(9). 

(b)  Trade  or  business  of  farming.  A 
person  will  be  considered  to  be  engaged 
in  the  trade  or  business  of  farming  if  the 
person  cultivates,  operates,  or  manages 
a  farm  for  gain  or  profit,  either  as  an 
owner  or  a  tenant.  A  person  engaged  in 
forestry  or  the  growing  of  timber  is  not 
thereby  engaged  in  the  trade  or  business 
of  farming.  A  person  who  operates  a 
garden  plot,  orchard,  or  farm  for  the 
primary  purpose  of  growing  produce  for 
the  person's  own  use  is  not  considered 
to  be  engaged  in  the  trade  or  business  of 
farming.  Generally,  the  operation  of  a 
farm  does  not  constitute  the  carrying  on 
of  a  trade  or  business  if  the  farm  is 
occupied  by  a  person  primarily  for 
residential  purposes  or  is  used  primarily 
for  pleasure,  such  as  for  the 
entertainment  of  guests  or  as  a  hobby. 

(c)  Farm.  The  term  "farm"  is  used  in 
its  ordinary  and  accepted  sense,  and 
generally  means  land  used  for  the 
production  of  crops,  fruits,  or  other 
agricultural  products  or  for  the 
sustenance  of  livestock  or  poultry.  The 
term  "livestock"  includes  cattle,  hogs, 
horses,  mules,  donkeys,  sheep,  goats, 
and  captive  fur-bearing  animals.  The 
term  "poultry"  includes  chickens, 
turkeys,  geese,  ducks,  and  pigeons. 
Thus,  a  farm  includes  livestock,  dairy, 
poultry,  fish,  fruit,  fur-bearing  animal, 
and  truck  farms,  plantations,  ranches, 
nurseries,  ranges,  orchards,  feed  yards 
for  fattening  cattle,  and  greenhouses  and 
other  similar  structures  used  primarily 
for  the  raising  of  agricultural  or 
horticultural  commodities.  Greenhouses 
and  other  similar  structures  that  are 
used  primarily  for  purposes  other  than 
the  raising  of  agricultural  or 
horticultural  commodities  do  not 
constitute  farms,  as.  for  example, 
structures  that  are  used  primarily  for  the 

I  display,  storage,  fabrication,  or  sale  of 
wreaths,  corsages,  and  bouquets.  A  fish 
farm  is  an  area  where  fish  are  grown  or 
raised,  as  opposed  to  merely  caught  or 
harvested. 

(d)  Gasoline  used  in  cultivating, 
raising,  or  harvesting.  Gasoline  is  used 
for  "farming  purposes"  when  it  is  used 
on  a  farm  by  the  owner,  tenant,  or 
operator  of  the  farm  in  connection  with 
cultivating  the  soil,  raising  or  harvesting 
any  agricultural  or  horticultural 
commodity,  or  raising,  shearing,  feeding, 
caring  for.  training,  or  managing 
livestock,  poultry,  bees,  or  wildlife. 
Examples  of  operations  which  are 
considered  to  be  operations  for  "farming 
ptirposes"  within  the  meaning  of  this 
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paragraph  include  plowing,  seeding, 
fertilizing,  weed  killing,  com  or  cotton 
picking,  threshing,  combining,  baling, 
silo  filling,  and  chopping  silage, 
(e)  Gasoline  used  in  handling, 
packing,  or  storing.  (1)  Gasoline  is  used 
for  "farming  purposes"  when  it  is  used 
by  the  owner,  tenant,  or  operator  of  the 
farm  in  handling,  drying,  packing, 
grading,  or  storing  any  agricultural  or 
horticultural  commodity  in  its 
unmanufactured  state,  but  only  if  the 
owner,  tenant,  or  operator  produced 
more  than  one-half  of  the  commodity 
which  was  so  treated  during  the  taxable 
year  for  which  claim  for  credit  or 
payment  is  filed. 

(2)  Gasoline  used  in  connection  with 
canning,  freezing,  packaging,  or 
processing  operations  will  not  be 
considered  to  be  used  for  farming 
purposes,  even  though  these  operations 
are  performed  on  a  farm.  Thus,  for 
example,  although  gasoline  used  on  a 
farm  in  connection  with  the  production 
or  harvesting  of  maple  sap  or  oleoresin 
from  a  living  tree  is  considered  to  be 
used  for  farming  purposes  under 
paragraph  (d)  of  this  section,  gasoline 
used  in  the  processing  of  maple  sap  into 
maple  syrup  or  maple  sugar  or  used  in 
the  processing  of  oleoresin  into  gum 
spirits  of  turpentine  or  gum  resin  is  not 
used  for  farming  purposes,  even  though 
these  processing  operations  are 
conducted  on  a  farm. 

(3)  Gasoline  used  in  connection  with 
processing  operations  which  change  a 
commodity  from  its  raw  or  natural  state, 
or  operations  performed  with  respect  to 
a  commodity  after  its  character  has 
been  changed  from  its  raw  or  natural 
state  by  a  processing  operation,  will  not 
be  considered  to  be  used  for  farming 
purposes.  For  example,  gasoline  used  for 
the  extraction  of  juices  from  fruits  or 
vegetables  is  used  in  a  processing 
operation  which  changes  the  character 
of  the  fruits  or  vegetables  from  their  raw 
or  natural  state  and  will  not  be 
considered  to  be  used  for  "farming 
purposes." 

(4)  The  term  "commodity."  as  used  in 
this  paragraph  (e).  refers  to  a  single 
agricultural  or  horticultural  product.  For 
example,  all  apples  are  treated  as  a 
single  commodity  while  apples  and 
peaches  are  treated  as  two  separate 
commodities.  Operations  with  respect  to 
each  commodity  are  to  be  considered 
separately  in  applying  the  "one-half 
production  test  described  in  paragraph 
(e)(1)  of  this  section. 

(f)  Gasoline  used  in  planting, 
cultivating,  or  caring  for  trees.  Gasoline 
is  used  "for  farming  purposes"  when  it  is 
used  by  the  owner,  tenant,  or  operator 
of  the  farm  in  connection  with  the 
planting,  cultivating,  caring  for.  or 


32037 


cutting  of  trees  that  is  incidental  to  the 
farming  operations  of  the  farm  on  which 
it  is  performed  or  incidental  to  the 
farming  operations  of  the  owner,  tenant, 
or  operator  of  the  farm,  or  in  connection 
with  the  preparation  (other  than  milling) 
of  trees  for  market  that  is  incidental  to 
these  farming  operations.  These 
operations  include  the  felling  of  trees 
and  cutting  them  into  logs  or  firewood 
but  do  not  include  sawing  logs  into 
lumber,  chipping,  or  other  milling 
operations.  Operations  of  the  prescribed 
character  will  be  considered  incidental 
to  farming  operations  only  if  they  are  of 
a  minor  nature  in  comparison  with  the 
total  farming  operations  involved. 
Therefore,  a  tree  farmer  or  timber 
grower  may  not  claim  credit  or  payment 
under  S  48.6420-1  with  respect  to 
gasoline  used  in  cormection  with  the 
trade  or  business  of  tree  farming  or 
timber  growing. 

(g)  Gasoline  used  in  the  maintenance 
of  a  farm  or  farm  equipment.  Gasoline  is 
used  "for  farming  purposes"  when  it  is 
used  by  the  owner,  tenant,  or  operator 
of  a  farm  in  connection  with  the 
operation,  management,  conservation, 
improvement  or  maintenance  of  the 
farm  and  its  tools  and  equipment.  The 
activities  included  are  those  which 
contribute  in  any  way  to  the  conduct  of 
the  farm  as  such,  as  distinguished  from 
any  other  enterprise  in  which  the  ovmer, 
tenant,  or  operator  may  be  engaged. 
Examples  of  included  operations  are 
clearing  land,  repairing  fences  and  farm 
buildings,  building  terraces  or  irrigation 
ditches,  cleaning  tools  or  farm 
machinery,  and  painting  farm  buildings. 
Since  the  gasoline  must  be  used  by  the 
owner,  tenant,  or  operator  of  the  farm  to 
which  the  operations  relate,  gasoline 
used  by  an  organization  which  contracts 
with  a  farmer  to  renovate  his  farm 
properties  is  not  used  for  farming 
purposes.  Gasoline  used  in  a  gasoline- 
powered  lawn  mower  for  maintaining  a 
lawn  is  not  used  for  farming  purposes, 
(h)  Taxable  year.  The  "taxable  year" 
of  a  governmental  unit  or  tax-exempt 
organization  described  in  §  48.6420-l(c) 
is  the  calendar  or  fiscal  year  on  the 
basis  of  which  it  regularly  keeps  its 
books.  The  "taxable  year"  of  persons 
subject  to  income  tax  shall  have  the 
meaning  as  it  has  under  section 
7701(a)(23). 

(i)  Gasoline.  The  term  "gasoline"  has 
the  same  meaning  given  to  this  term  by 
section  4082(b)  and  the  regulation* 
thereunder. 

(j)  Ultimate  purchaser.  The  term 
"ultimate  purchaser"  includes  only  a 
person  who  is  an  owner,  tenant,  or 
operator  of  a  farm.  A  person  who  is  an 
owner,  tenant,  or  operator  of  a  farm  is 
an  ultimate  purchaser  of  gasoline  only 


with  respect  to  such  gasoline  as  is 
purchased  by  the  person  and  used  for 
farming  purposes  on  a  farm  of  whicfa  the 
person  is  the  owner,  tenant,  or  operator. 
Thus  the  owner  of  a  farm  who  purchases 
gasoline  which  is  used  on  the  farm  by  its 
owner,  tenant,  or  operator  for  fanning 
purposes  is  generally  the  ultimate 
purchaser  of  the  gasoline.  If.  howevo-. 
the  cost  of  gasoline  suppUed  by  an 
owner,  tenant  or  operator  of  a  farm,  is 
by  agreement  or  other  arrangement 
borne  by  a  second  person  who  is  an 
owner,  or  operator  of  the  farm,  the 
second  person  who  bore  the  cost  trf  the 
gasoline  is  considered  to  be  the  nltimate 
purchaser  of  the  gasoline. 

(k)  Certain  farming  use  by  persons 
other  than  the  owner,  tenant  or 
operator. — (1)  In  general.  Except  m 
provided  in  paragraph  (1)  of  this  section, 
the  owner,  tenant  or  operator  of  a  farm 
on  which  gasoline  is  used  by  any  other 
person  for  the  purposes  described  in 
section  &420(c)(3KA)  and  paragraph  (d) 
of  this  section  (relating  to  gasoline  used 
in  cultivating,  raising,  or  harvesting)  will 
be  treated,  for  the  purposes  of  i  4&6420- 
1  (a),  as  the  ultimate  purchaser  who 
used  the  gasoline  on  the  farm  for 
farming  purposes. 

(2)  Example.  The  rule  of  paragraph 
(k)(l)  of  this  section  may  be  Uhistrated 
by  the  following  example. 

Example.  Fanner  A  hired  custom  operator 
B  to  cultivate  the  soil  on  A's  farm.  B  used  200 
gallons  of  gasoline  which  B  had  purchased  in 
performing  the  work  on  A't  form.  In  addMsH. 
A  hired  Farmer  C  to  do  some  plowing  am  A's 
farm,  using  C:  own  tractor  and  SO  galkxis  of 
gasoline  which  C  had  purchased.  A  is 
deemed  to  be  the  ultimate  purchase'  and  user 
of  the  gasoline  used  on  As  fann  by  B  and  C 
and  A  is  entitled  to  take  a  credit  in  respect  of 
the  gasoline.  Accordingly,  no  credit  in  respect 
to  the  gasoline  may  be  taken  by  either  B  or  C 

(1)  Aerial  applicators  treated  as 
ultimat»purchasers. — [1]  General  rule. 
Section  6420(c)(3)(A)  provides  that  only 
the  owner,  tenant  or  operator  of  a  farm 
is  entitled  to  be  treated  as  a  user  and 
ultimate  purchaser.  Section  6420(cM4) 
provides  that  onder  section 
6420(c)(3)(A).  an  aerial  applicator  is 
entitled  to  be  treated  as  the  user  and 
ultimate  purchaser  of  gasoline  used  by  it 
on  a  farm  for  the  purposes  described  in 
section  6420(c)(3)(A),  but  only  if  the 
owner,  tenant  or  operator  who  is 
otherwise  entitled  to  treatment  as  the 
user  and  ultimate  purchaser  waives  the 
right  to  credit  or  payment  See 
paragraph  (1)(2)  of  this  section. 

(2)  Form  and  manner  of  waiver.  To 
waive  the  right  to  be  treated  as  user  and 
ultimate  purchaser  of  gasoline  which  is 
used  on  a  farm  by  an  aerial  appbcator. 
the  owner,  tenant  or  operator  of  a  fann 
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who  is  otherwise  entitled  to  treatment 
as  user  and  ultimate  purchaser  must 
execute  an  irrevocable  written 
agreement  (as  here  described)  no  later 
than  the  date  on  which  the  aerial 
applicator  claiming  the  credit  or 
payment  files  its  return  for  the  taxable 
year  in  which  the  gasoline  is  used.  The 
agreement  must  identify  the  period  for 
which  the  owner,  tenant,  or  operator   - 
waives  the  right  to  credit  or  payment. 
The  effective  period  of  the  waiver 
cannot  extend  beyond  the  last  day  of 
the  taxable  year  of  the  owner,  tenant,  or 
operator  of  the  farm  on  which  the 
gasoline  was  used.  If  the  owner,  tenant, 
or  operator's  taxable  year  extends 
beyond  the  taxable  year  of  the 
applicator,  the  applicator  can  only  claim 
a  credit  or  payment  for  periods  included 
in  the  applicator's  taxable  year.  Periods 
after  the  last  day  of  the  applicator's 
taxable  year  which  are  included  under 
the  agreement  must  be  claimed  on  the 
applicator's  return  for  the  next 
succeeding  taxable  year.  The  waiver 
may  be  in  the  form  shown  under 
paragraph  (1)(6)  of  this  section  or  in  any 
other  form  that  meets  the  requirements 
of  this  paragraph  and  clearly  states  that 
the  owner,  tenant,  or  operator  of  the 
farm  knowingly  waives  the  right  to 
receive  the  credit  or  payment. 

(3)  Agreement  included  on  aerial 
applicator's  invoice.  The  agreement 
waiving  a  right  to  receive  a  credit  or 
payment  under  section  6420  may  be  a 
separate  document  or  may  appear  on 
the  invoice  for  aerial  application 
services  or  other  unrelated  document 
from  the  aerial  applicator  to  the  owner, 
tenant,  or  operator  of  the  farm.  If  the 
waiver  agreement  appears  on  an  invoice 
or  other  unrelated  document,  however,  it 
must  be  printed  in  a  section  of  the 
invoice  or  other  document  clearly  set  off 
from  all  other  material  contained  in  the 
invoice  or  other  document,  and  it  must 
be  printed  in  type  sufficiently  large  to 
put  the  owner,  tenant,  or  operator  of  the 
farm  on  notice  that  the  person  has 
waived  the  right  to  receive  a  credit  or 
payment  under  section  6420. 
Additionally,  if  the  waiver  agreement 
appears  as  part  of  any  invoice  or  other 
unrelated  document,  it  must  be  executed 
separately  from  any  other  item  included 
in  the  invoice  or  other  document  which 
requires  the  owner,  tenant,  or  operator's 
signature. 

(4)  Copies  of  agreement  waiving  right 
to  credit  or  payment.  No  copies  of  any 
agreement  waiving  a  right  to  credits  or 
payments  under  section  6420  are  to  be 
submitted  to  the  Internal  Revenue 
Service  unless  a  request  is  made  by  the 
Service  to  the  taxpayer  for  the  waivers. 
Aerial  apphcators  must,  however,  retain 


copies  of  all  waivers,  and  a  copy  of  each 
waiver  must  be  supplied  by  the  aerial 
applicator  to  the  owmer.  tenant,  or 
operator  of  the  farm  who  waives  the 
right  to  receive  a  credit  or  payment.  See 
regulations  S  48.6420-6  for  general 
requirements  for  records  to  be  kept. 

(5)  Waiver  on  behalf  of  owner,  tenant. 
or  operator  of  farm.  An  agent  of  the 
owner,  tenant,  or  operator  of  a  farm  who 
is  expressly  authorized  to  act  .on  behalf 
of  and  to  bind  the  owner,  tenant,  or 
operator  may  waive  that  person's  rights 
to  a  credit  or  payment  under  section 
6420  by  signing  the  waiver  on  the 
person's  behalf. 

(6)  Sample  form  of  agreement.  While 
no  specific  form  is  required  for  an 
effective  waiver,  an  acceptable  form 
waiving  the  right  to  receive  a  credit  or 
payment  under  section  6420  follows: 

I  hereby  waive  my  right  as  owner/tenant/ 
operator  of  a  fann  located  at 
(address)  to  receive  credit  or 

payment  from  the  United  States  for  gasoline 
used  by  (aerial  applicator] 

on  the  farm  in  connection  with  cultivating  the 
soil,  or  the  raising  or  harvesting  of  any 
agricultural  or  horticultural  commodity.  This 
waiver  applies  to  gasoline  used  during  the 
period  ,  both  dates  inclusive.  I 

understand  that  by  signing  this  waiver.  I  give 
up  my  right  to  claim  any  credit  or  payment 
for  gasoline  used  by  the  aerial  applicator 
during  the  period  indicated,  and  I 
acknowledge  that  I  have  not  previously 
claimed  any  credit  for  that  gasoline. 


(Signature  of  Owner/Tenant /Operator) 

§48.6420-5    Applical>l«  laws. 

(a)  Penalties,  excessive  claims,  etc. 
All  provisions  of  law.  including 
penalties,  applicable  in  respect  of  the 
tax  imposed  by  section  4081  shall,  to  the 
extent  applicable  and  consistent  with 
section  6420,  apply  in  respect  of  the 
payments  provided  for  in  section  6420  to 
the  same  extent  as  if  these  payments 
were  refunds  of  overpayments  of  the  tax 
imposed  on  the  sale  of  gasoline  under 
section  4081.  For  special  rules  applicable 
to  the  assessment  and  collection  of 
amounts  constituting  excessive 
payments  under  section  6420,  see 
section  6206  and  the  regulations 
thereunder.  For  the  civil  penalty 
assessable  in  the  case  of  excessive 
claims  under  section  6420.  see  section 
6675  and  the  regulations  thereunder.  For 
the  treatment  as  an  overpayment  of  an 
amount  allowable  as  an  excessive  credit 
under  section  39  with  respect  to 
amounts  payable  under  section  6420,  see 
section  6401(b). 

(b)  Examination  of  books  and 
witnesses.  For  the  purpose  of 
ascertaining  (1)  the  correctness  of  any 
claim  made  under  section  6420  or  (2)  the 


correctness  of  any  credit  or  payment 
made  in  respect  of  the  claim,  the 
Commissioner  shall  have  the  same 
authority  granted  by  paragraphs  (1).  (2). 
and  (3)  of  section  7602.  relating  to 
examination  of  books  and  witnesses,  as 
if  the  person  claiming  credit  or  payment 
under  section  6420  were  the  person 
liable  for  tax. 

(c)  Fractional  part  of  a  dollar.  Section 
6420(e)(3)  provides  that  section  7504, 
relating  to  fractional  parts  of  a  dollar, 
shall  not  apply  with  respect  to  the 
allowance  of  any  amount  as  a  credit  or 
payment  under  section  6420. 
Accordingly,  credits  or  payments 
authorized  by  section  6420  shall  be 
made  in  the  exact  amount  to  which  the 
claimant  is  entitled  and  shall  not  be 
rounded  to  the  nearest  whole  dollar 
amount. 

§  48.6420-6    Records  to  l>«  kept  In 
substantiation  of  credits  or  payments. 

(a)  In  general.  Every  person  making  a 
claim  for  credit  or  payment  under 
section  6420  must  keep  records 
sufficient  to  enable  the  district  director 
to  determine  whether  the  person  is 
entitled  to  credit  or  payment  under 
section  6420  and,  if  so,  the  amount  of  the 
credit  or  payment.  No  particular  form  is 
prescribed  for  keeping  the  records,  but 
the  records  must  include  a  copy  of  the 
income  tax  return  or  claim  and  a  copy  of 
any  statement  or  document  submitted 
with  the  return  or  claim.  The  records 
must  also  show  with  respect  to  the 
taxable  year  covered  by  the  claim — 

(1)  The  number  of  gallons  of  gasoline 
purchased  and  the  dates  of  purchase, 

(2)  The  name  and  address  of  each 
vendor  from  whom  gasoline  was 
purchased  and  the  total  number  of 
gallons  purchased  from  each, 

(3)  The  number  of  gallons  of  gasoline 
purchased  by  the  claimant  and  used 
during  the  taxable  year  for  farming 
purposes  on  a  farm  of  which  the 
claimant  is  the  owner,  tenant,  or 
operator, 

(4)  The  number  of  gallons  of  gasoline 
used  during  the  taxable  year  for  the 
purposes  described  in  section 
6420(c)(3)(A)  and  §  48.6420-4{d)  (relating 
to  cultivating,  raising,  or  harvesting)  by 

a  person  other  than  the  owner,  tenant, 
or  operator  on  a  farm  of  which  the 
claimant  is  the  owner,  tenant,  or 
operator,  and 

(5)  Other  information  as  necessary  to 
establish  the  correctness  of  the  claim. 

(b)  Acceptable  records.  (1)  Evidence 
of  purchases  of  gasoline,  and  the 
purposes  for  which  it  was  used,  to 
substantiate  claims  may  include  paid 
duplicate  sales  invoices  or  tickets  from 
the  gasoline  dealer  or  other  vendor,  and 
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detailed  records  of  all  fuel  used  which 
show  the  amount  consumed  on  a  farm 
for  farming  purposes  and  the  amount 
used  for  other  purposes. 

(2)  Records  maintained  for  Federal  or 
State  income  tax  purposes,  or  to  support 
claims  for  refund  of  a  State  tax  on 
gasoline,  may  be  used  to  the  extent  that 
they  contain  the  information  necessary 
to  substantiate  the  accuracy  of  the  claim 
for  credit  under  section  6420.  However, 
the  records  must  show  separately  the 
number  of  gallons  of  gasoline  used  on  a 
farm  for  farming  purposes. 

(3)  If  trucks  or  other  vehicles  are  used 
both  on  and  off  the  farm,  an  allocation 
of  gasoline  used  in  the  vehicle  will  be 
required  to  show  separately  the  number 
of  gallons  of  gasoline  used  on  a  farm  for 
farming  purposes  in  respect  of  which  the 
claim  is  made. 

(4)  If  the  owner,  tenant,  or  operator  is 
entitled  under  section  6420(c)(4)(A)  to 
claim  credit  or  payment  in  respect  of 
gasoline  used  on  the  person's  farm  by 
another  person  other  than  an  owner, 
tenant,  or  operator  of  the  farm  for  a 
purpose  described  in  section 
6420(c)(3)(A)  and  §  48.6420^(d).  the 
claimant  must  have  records  showing  (i) 
the  name  and  address  of  the  person  who 
performed  the  farming  operation,  (ii)  a 
description  of  the  type  of  work  (such  as 
plowing,  threshing,  combining,  etc.)  and 
the  type  of  equipment  used,  (iii)  the  date 
or  dates  on  which  the  work  was  done, 
and  (iv)  the  number  of  gallons  of 
gasoline  so  used  on  the  claimant's  farm. 

(c)  Place  and  period  for  keeping 
records.  (1)  All  records  required  by  this 
section  must  be  kept  by  the  claimant  at 
a  convenient  and  safe  location  within 
the  United  States  which  is  accessible  to 
internal  revenue  officers  and  shall 
during  normal  business  hours  be 
available  for  inspection  by  internal 
revenue  officers.  If  the  claimant  has  a 
principal  place  of  business  in  the  United 
States,  the  records  must  be  kept  at  that 
place  of  business. 

(2)  Records  required  to  substantiate  a 
claim  under  section  6420  must  be 
maintained  for  a  period  of  at  least  3 
years  from  the  last  date  prescribed  for 
the  filing  of  the  claim  for  credit  or 
payment. 

§  48.6420-7    Cross  references. 

(a)  Gasoline  used  by  local  transit 
systems  or  for  certain  nonhighway 
purposes  other  than  farming.  For 
provisions  with  respect  to  payments  to 
the  ultimate  purchaser  of  gasoline  used 
for  certain  nonhighway  purposes  (other 
than  farming)  or  by  local  transit 
systems,  see  section  6421  and  the 
regulations  thereunder.  ^ 

(b)  Diesel  fuel  and  special  motor  fuels 
used  on  a  farm  for  farming  purposes.  For 


provisions  with  respect  to  exemption 
from  tax  in  the  case  of  diesel  fuel  and 
special  motor  fuels  used  on  a  farm  for 
farming  purposes,  see  section  4041(f) 
and  the  regulations  thereunder.  For 
credit  or  payment  in  respect  of  special 
fuels  used  after  June  30, 1970,  for 
farming  purposes,  see  section  6427(c) 
and  §  48.6427-1.  * 

Par.  34.  Sections  48.6421  (a)-l. 
48.6421(b)-l.  48.6421(c)-l,  48.6421(d)-l, 
48.6421(e)-l,  48.6421(f)-l,  and 
48.6421  {g)-l  are  removed  and  the 
following  new  §§  48.6421-0,  48.6421-1. 
48.6421-2,  48.6421-3,  48.6421-4,  48.6421- 
5.  48.6421-6.  and  48.6421-7  are  added 
immediately  after  §  48.6420-7. 

§  48.6421-0    Off-highway  buslneee  use. 

For  purposes  of  the  regulations  under 
section  6421.  after  March  31. 1983.  the 
term  "off-highway  business  use"  is  used 
in  lieu  of  the  term  "qualified  business 
use"  and  has  the  same  meaning  as 
"qualified  business  use"  under 
§  48.6421-4(b). 

§  48.642 1  - 1    Credits  or  payments  to 
ultimate  purchaser  of  gasoline  used  tor 
certaln  nonhighway  purposes. 

(a)  In  general.  (1)  If  gasoline  is  used  in 
a  qualified  business  use  or  as  fuel  in  an 
aircraft  (other  than  aircraft  in 
noncommercial  aviation),  a  credit  (under 
the  circumstances  described  in 
paragraph  (b)  of  this  section)  or  a 
payment  (under  the  circumstances 
described  in  paragraph  (c)  of  this 
section)  in  respect  of  the  gasoline  shall 
be  allowed  or  made  to  the  ultimate 
purchaser  of  the  gasoline.  For  gasoline 
used  in  a  qualified  business  use  prior  to 
April  1, 1983,  the  credit  or  payment 
under  this  section  shall  be  an  amount 
equal  to  1  cent  for  each  gallon  of 
gasoline  so  used  on  which  the  tax  was 
paid  at  the  rate  of  3  cents  a  gallon,  and  2 
cents  for  each  gallon  of  gasoline  so  used 
on  which  the  tax  was  paid  at  the  rate  of 
4  cents  a  gallon.  For  gasoline  used  in  an 
off-highway  business  use  after  March 
31. 1983,  the  credit  or  payment  under 
this  section  shall  be  an  amount  equal  to 
the  amount  determined  by  multiplying 
the  number  of  gallons  so  used  by  the 
rate  at  which  tax  was  imposed  on  such 
gasoline  under  section  4081.  For  gasoline 
used  as  a  fuel  in  an  aircraft  (other  than 
aircraft  in  noncommercial  aviation)  the 
credit  or  payment  under  this  section 
shall  be  an  amount  equal  to  the  amount 
determined  by  multiplying  the  number  of 
gallons  so  used  by  the  rate  at  which  tax 
was  imposed  on  the  gasoline  under 
section  4081.  No  interest  shall  be  paid 
on  any  payment  allowed  under 
paragraph  (c)  of  this  section.  However, 
interest  may  be  paid  on  any 
overpayment  (as  defined  by  section 


6401)  arising  from  a  credit  allowed 
under  paragraph  (b)  of  this  section.  See 
section  34(a),  relating  to  credit  for 
certain  uses  of  gasoline  and  special 
fuels  (and  lubricating  oil  used  prior  to 
January  7. 1983).  See  i  48.6421-3  for  the 
time  within  which  a  claim  for  credit  or 
payment  must  be  made  under  this 
section.  See  S  48.6421-4  for  the  meaning 
of  the  terms  "gasoline,"  "qualified 
business  use."  "noncommercial 
aviation."  and  "taxable  year." 

(2)  For  purposes  of  determining  the 
allowable  credit  or  payment  in  respect 
of  gasoline  used  in  a  qualified  business 
use  or  as  fuel  in  an  aircraft  (other  than 
aircraft  in  noncommercial  aviation), 
gasoline  on  hand  shall  be  considered 
used  in  the  order  in  which  it  was 
purchased.  Thus,  if  the  ultimate 
purchaser  has  on  hand  gasoline 
acquired  in  two  purchases  made  at 
different  times  and  subject  to  different 
rates  of  tax.  in  determining  credit  or 
payment  for  the  gasoline  used  in  a 
qualified  business  use  or  as  fuel  in  an 
aircraft  (other  than  aircraft  in 
noncommercial  aviation),  it  will  be 
assumed  that  the  gasoline  first 
purchased  was  the  first  gasoline  used, 
and  the  rate  applicable  to  that  purchase 
will  apply  in  determining  the  credit  or 
payment,  until  all  that  gasoline  is 
accounted  for. 

(b)  Allowance  of  income  tax  credit  in 
lieu  of  payment.  Except  as  provided  in 
paragraph  (c)  of  this  section,  repayment 
under  this  section  of  the  tax  paid  under 
section  4081  on  gasoline  used  in  a 
qualified  business  use  or  as  a  fuel  in  an 
aircraft  (other  than  aircraft  in 
nonconunercial  aviation)  by  a  person 
subject  to  income  tax  may  be  obtained 
only  by  claiming  a  credit  for  the  amount 
of  this  tax  against  the  tax  imposed  by 
subtitle  A  of  the  Code.  The  amoiuit  of 
the  credit  shall  be  an  amount  equal  to 
the  payment  which  would  be  made 
under  section  6421  with  respect  to 
gasoline  used  during  the  taxable  year  in 
a  qualified  business  use  or  as  a  fuel  in 
an  aircraft  (other  than  aircraft  in 
noncommercial  aviation)  if  section 
6421  (i)  and  paragraph  (c)  of  this  section 
did  not  apply.  See  section  34(a)(2). 

(c)  Allowance  of  payment  Payments 
in  respect  of  gasoline  upon  whidi  tax 
was  paid  under  section  4081  that  is  used 
in  a  qualified  business  use  or  as  a  fuel  in 
an  aircraft  (other  than  aircraft  in 
noncommercial  aviation)  shall  be  made 
only  to— 

(1)  The  United  States  or  any  agency  or 
instrumentality  thereof,  a  State,  a 
poUtical  subdivision  of  a  State,  or  an 
agency  or  instrumentality  of  one  or  more 
State  political  subdivisions  of  a  State,  or 
the  District  of  Columbia, 
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(2)  An  organization  which  is  exempt 
from  tax  under  section  501(a)  and  is  not 
required  to  make  a  return  of  the  income 
tax  imposed  under  subtitle  A  for  its 
taxable  year,  or 

(3)  A  person  described  in  section 
6421(c)(2)  to  whom  $1,000  or  more  is 
payable  (without  regard  to  paragraph  (b) 
of  this  section)  under  this  section  with 
respect  to  gasoline  used  during  any  of 
the  first  three  quarters  of  the  person's 
taxable  year. 

(d)  Dual  use  of  gasoline.  (1)  No  credit 
or  payment  may  be  claimed  in  respect  of 
gasoline  used  in  a  highway  vehicle  used 
in  a  trade  or  business  or  for  the 
production  of  income  solely  by  reason  of 
the  fact  that  the  propulsion  motor  in  the 
vehicle  is  also  used  for  a  purpose  other 
than  the  propulsion  of  the  vehicle.  Thus, 
if  the  propulsion  motor  of  a  highway 
vehicle  (used  in  a  trade  or  business  or 
for  the  production  of  income)  also 
operates  special  equipment,  such  as  a 
mixing  unit  on  a  concrete  mixer  truck  or 
a  pump  for  discharging  fuel  from  a  tank 
truck,  by  means  of  a  power  takeoff  or 
power  transfer,  no  credit  or  payment 
may  be  claimed  in  respect  of  the 
gasoline  used  to  operate  the  special 
equipment,  even  though  the  special 
equipment  is  mounted  on  the  highway 
vehicle. 

(2)  If  a  highway  vehicle  is  equipped 
with  a  separate  motor  to  operate  the 
special  equipment  used  in  a  trade  or 
business  or  for  the  production  of 
income,  such  as  a  refrigeration  unit, 
pump,  generator,  or  mixing  imit.  credit 
or  payment  may  be  claimed  in  respect  of 
the  gasoline  used  in  the  separate  motor. 

(3)  If  gasoline  used  in  a  separate 
motor  is  drawn  from  the  same  tank  as 
the  one  which  supplies  gasoline  for  the 
propulsion  of  the  highway  vehicle,  the 
determination  as  to  the  quantity  of 
gasoline  used  in  the  separate  motor 
operating  the  special  equipment  must  be 
based  on  operating  experience  and 
supported  by  records. 

(4)  Devices  to  measure  the  numl>er  of 
miles  the  highway  vehicle  has  traveled, 
such  as  hubometers.  may  be  used  in 
making  a  preliminary  determination  of 
the  number  of  gallons  of  gasoline  used 
to  propel  the  vehicle.  In  order  to  make  a 
final  determination  of  the  number  of 
gallons  of  gasoline  used  to  propel  the 
vehicle,  there  must  be  added  to  this 
preliminary  determination  the  number  of 
gallons  of  gasoline  consumed  while 
idling  or  warming  up  the  motor 
preparatory  to  propelling  the  vehicle. 

(e)  Gasoline  lost  or  destroyed. 
Gasoline  lost  or  destroyed  through 
spillage,  fire,  or  other  casualty  is  not 
considered  to  have  been  "used"  in  a 
qualified  business  use  or  as  fuel  in  an 
aircraft  (other  than  aircraft  in 


noncommercial  aviation)  and, 
accordingly,  credit  or  payment  in 
respect  of  the  gasoline  may  not  be 
claimed. 

(f)  Supporting  evidence  required.  Each 
claim  under  this  section  for  credit  or 
payment  must  include  a  statement 
showing — 

(1)  The  total  number  of  gallons  of 
gasoline  purchased  and  used  during  the 
period  covered  by  the  claim  in  a 
qualified  business  use  multiphed  by  the 
rate  of  payment  allowable  in  respect  of 
the  gasoline.  (For  the  rate  of  payment 
allowable,  see  paragraph  (a)(1)  of  this 
section.) 

(2)  The  total  number  of  gallons  of 
gasoline  purchased  and  used  during  the 
period  covered'by  the  claim  for  use  as 
fuel  in  an  aircraft  (other  than  aircraft  in 
noncommercial  aviation)  multiplied  by 
the  rate  of  payment  allowable  in  respect 
of  the  gasoline. 

(3)  The  purpose  or  purposes  for  which 
the  gasoline  was  used,  determined  by 
reference  to  general  categories,  and  the 
amount  used  for  each  purpose;  and 

(4)  If  a  claim  on  Form  843  is  being 
filed,  the  internal  revenue  district  or 
service  center  with  which  the  claimant 
last  filed  an  income  tax  return  (if  any). 

§  48.6421-2    Credits  or  payments  to 
uttimat*  purchasers  of  gasoline  used  In 
Intercity,  local,  or  school  buses. 

(a)  In  general.  If  gasoline  is  used  in  an 
intercity  or  local  bus  while  engaged  in 
furnishing  (for  compensation)  passenger 
land  transportation  available  to  the 
general  public  or  in  a  school  bus 
engaged  in  the  transportation  of 
students  or  employees  of  schools,  a 
credit  (under  the  circumstances 
described  in  paragraph  (b)  of  this 
section)  or  a  payment  (under  the 
circumstances  described  in  paragraph 
(c)  of  this  section)  in  respect  to  the 
gasoline  shall  be  allowed  or  made  to  the 
ultimate  purchaser  of  the  gasoline.  The 
credit  or  payment  under  this  section 
shall  be  an  amount  equal  to  the  product 
of  the  number  of  gallons  of  gasoline  so 
used  multiphed  by  the  rate  at  which  tax 
was  imposed  on  the  gasoline  by  section 
4081.  No  interest  shall  be  paid  on  any 
payment  allowed  under  paragraph  (c)  of 
this  section.  However,  interest  may  be 
paid  on  an  overpayment  (as  defined  by 
section  6401)  arising  from  a  credit 
allowed  under  paragraph  (b)  of  this 
section.  See  section  34(a)  relating  to 
credit  for  certain  uses  of  gasoline  and 
special  fuels,  (and  lubricating  oil  used 
prior  to  January  7. 1983).  See  §  48.6421-3 
for  the  time  within  which  a  claim  for 
credit  or  payment  must  be  made  under 
this  section.  See  §  48.6421-4  for  the 
meaning  of  "gasoline."  See  section 
4221(d)(7)  and  the  regulations 


thereunder  for  the  definition  of 
"intercity  bus."  "local  bus"  and  "school 
bus." 

(b)  Allowance  of  income  tax  credit. 
Except  as  provided  in  paragraph  (c)  of 
this  section,  repayment  under  this 
section  of  the  tax  paid  under  section 
4081  of  gasoline  used  while  engaged  in 
furnishing  (for  compensation)  passenger 
land  transportation  available  to  the 
general  public  or  in  school  bus 
transportation  operations  by  a  person 
subject  to  income  tax  may  be  obtained 
only  by  claiming  a  credit  for  the  amount 
of  this  tax  against  the  tax  imposed  by 
subtitle  A  of  the  Code.  The  amount  of 
the  credit  shall  be  an  amount  equal  to 
the  payment  which  would  be  made 
under  section  6421  with  respect  to 
gasoline  used  during  the  taxable  year 
for  this  passenger  land  transportation  or 
school  bus  operations  if  section  6421(i) 
and  paragraph  (c)  of  this  section  did  not 
apply.  See  section  34(a)(2). 

(c)  Allowance  of  payment.  Payments 
in  respect  of  gasoline  upon  which  tax 
was  paid  under  section  4081  that  is  used 
while  engaged  in  furnishing  (for 
compensation)  passenger  land 
transportation  available  to  the  general 
public  or  in  school  bus  transportation 
operations  shall  be  made  only  to^ 

(1)  The  United  States  or  any  agency  or 
instrumentality  thereof,  a  State,  or 
political  subdivision  of  a  State,  or  an 
agency  or  instrumentality  of  one  or  more 
States  or  pohtical  subdivisions  of  a 
State,  or  the  District  of  Columbia, 

(2)  i^ji  organization  which  is  exempt 
from  tax  under  section  501(a)  and  is  not 
required  to  make  a  return  of  the  income 
tax  imposed  under  subtitle  A  for  its 
taxable  year,  or 

(3)  A  person  described  in  section 
6421(c)(2)  to  whom  $1,000  or  more  is 
payable  (without  regard  to  paragraph  (b) 
of  this  section)  under  this  section  with 
respect  to  gasoline  used  duriag  any  of 
the  first  three  quarters  of  the  person's 
taxable  year. 

(d)  Supporting  evidence  required. 
Each  claim  under  this  section  for  ccedit 
or  payment  must  include  a  statement 
showing — 

(1)  The  total  number  of  gallons  of 
gasoline  purchased  and  used  during  the 
period  covered  by  the  claim  for  each 
intercity  or  local  bus  while  engaged  in 
furnishing  (for  compensation]  passenger 
land  transportation  available  to  the 
general  pubhc  multiplied  by  the  rate  at 
which  tax  was  imposed  on  the  gasoline 
by  section  4061. 

(2)  The  total  number  of  gallons  of 
gasoline  purchased  and  used  in  each 
bus  while  engaged  in  school  bus 
transportation  operations  multiplied  by 
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the  rate  at  which  tax  was  imposed  on 
the  gasoline  by  section  4081.  and 

(3)  If  a  claim  on  Form  843  is  being 
filed,  the  internal  revenue  district  or 
service  center  with  which  the  claimant 
last  filed  an  income  tax  return  (if  any). 

§  48.6421-3    Time  for  filing  claim  for  credit 
or  payment. 

(a)  In  general.  A  claim  for  credit  or 
payment  described  in  §  48.6421-1  with 
respect  to  gasoline  used  in  a  qualified 
business  use  or  as  a  fuel  in  an  aircraft 
(other  than  aircraft  in  noncommercial 
aviation)  or  in  §  48.6421-2  with  respect 
to  gasoline  used  either  in  an  intercity  or 
local  bus  while  engaged  in  furnishing 
(for  compensation)  passenger  land 
transportation  available  to  the  general 
public  or  in  school  bus  transportation 
operations,  shall  cover  only  gasoline 
used  during  the  taxable  year,  or  when 
paragraph  (b)(2)  of  this  section  applies, 
gasoline  used  during  the  calendar 
quarter.  Therefore,  gasoline  on  hand  at 
the  end  of  a  taxable  year,  or,  if 
applicable,  a  calendar  quarter,  such  as 
gasoline  in  fuel  supply  tanks  of  vehicles 
or  in  storage  tanks  or  drums,  must  be 
excluded  from  a  claim  filed  for  the 
taxable  year  or  calendar  quarter,  as  the 
case  may  be.  However,  this  gasoline 
may  be  included  in  a  claim  filed  for  a 
later  taxable  year  or  a  later  calendar 
quarter  if  it  is  used  during  that  later  year 
or  quarter  in  a  qualified  business  use,  as 
fuel  in  an  aircraft  (other  than  aircraft  in 
noncommercial  aviation),  or  in  intercity, 
local,  or  school  buses.  Gasoline  used 
during  the  taxable  year  or  calendar 
quarter  may  be  covered  by  the  claim  for 
that  period  although  the  gasoline  was 
not  paid  for  at  the  time  the  claim  is  filed. 
For  purposes  of  applying  this  section,  a 
governmental  unit  or  exempt 
organization  described  in  §  48.6421-l(c) 
or  §  48.6421-2(c)  is  considered  to  have 
as  its  taxable  year,  the  calendar  year  or 
fiscal  year  on  the  basis  of  which  it 
regularly  keeps  its  books;  see  §  48.6421- 
4(g). 

(b)  Time  for  filing— (\)  Annual  claims. 
(i)  A  claim  under  this  section  for  credit 
or  payment  with  respect  to  gasoline 
shall  not  be  allowed  unless  it  is  filed  no 
later  than  the  time  prescribed  by  section 
6511  and  the  regulations  thereunder  for 
filing  a  claim  for  credit  or  refund  of 
income  tax  for  the  particular  taxable 
year. 

(ii)  A  claim  for  payment  of  a 
governmental  unit  or  exempt 
organization  described  in  §  48.6421-l(c) 
or  §  48.8421-2(c)  must  be  filed  no  later 
than  3  years  following  the  close  of  its 
taxable  year  (see  S  48.6421-4). 

(2)  Quarterly  claims.  A  claim  for 
payment  of  $1,000  or  more  In  respect  of 
gasoline  used  during  any  of  the  first 


three  quarters  of  the  taxable  year,  filed 
either  under  §  48.6421-l(c)(3)  in  respect 
of  gasoline  used  in  a  qualified  business 
use  or  as  a  fuel  in  an  aircraft  (other  than 
aircraft  used  in  noncommercial  aviation) 
or  under  S  48.6421-2(c)(3)  in  respect  of 
gasoline  used  while  engaged  in 
furnishing  (for  compensation)  passenger 
land  transportation  available  to  the 
general  public  or  in  school  bus 
operations,  shall  not  be  allowed  unless 
the  claim  is  filed  on  or  before  the  last 
day  of  the  first  calendar  quarter 
following  the  calendar  quarter  for  which 
the  claim  is  filed.  No  quarterly  claim 
may  be  filed  for  the  last  calendar 
quarter  of  the  taxable  year.  Amounts  for 
which  payment  is  disallowed  under  this 
paragraph  (b)(2)  merely  because  the 
claim  was  not  filed  on  time  may  be 
included  in  an  annual  claim  filed  under 
paragraph  {b){l)  of  this  section,  but 
other  amounts  for  which  a  claim  for 
payment  has  been  filed  under  this 
paragraph  (b)(2)  may  not  be  included  in 
an  annual  claim  filed  under  paragraph 
(b)(1)  of  this  section. 

(3)  Other  applicable  rules.  See 
9  301.7502-1  of  this  chapter  (Regulations 
on  Procedure  and  Administration)  for 
provisions  treating  timely  mailing  as 
timely  filing  and  §  301.7503-1  of  this 
chapter  for  time  for  performance  of  an 
act  where  the  last  day  falls  on  Satxu^ay, 
Sunday,  or  a  legal  holiday. 

(c)  Limit  on  claims  per  taxable  year. 
Not  more  than  one  claim  may  be  filed 
under  §  48.6421-1  or  S  48.6421-2  by  any 
person  with  respect  to  gasoline  used 
during  any  taxable  year,  except  to  the 
extent  that  quarterly  claims  may  be  filed 
under  paragraph  (b)(2)  of  this  section 
with  respect  to  any  calendar  quarter 
(other  than  the  last  calendar  quarter)  of 
the  taxable  year. 

(d)  Form  and  content  of  claim — (1) 
Claim  for  credit.  The  claim  for  credit  to 
which  this  section  applies  must  be  made 
by  attaching  a  Form  4136  to  the  income 
tax  return  of  an  individual  or  a 
corporation.  Form  4136  must  be 
executed  in  accordance  vsnth  the 
instructions  prescribed  for  the 
preparation  of  the  form.  A  partnership 
may  not  file  Form  4136.  When  a 
partnership  files  Form  1065,  U.S. 
Partnership  Return  of  Income,  it  must 
include  a  statement  showing  how  many 
gallons  of  gasoline  are  allocated  to  each 
partner  and  the  use  made  of  the 
gasoline. 

(2)  Claim  for  payment.  The  claim  for 
payment  to  which  this  section  applies 
must  be  made  on  Form  843  in 
accordance  with  the  instructions 
prescribed  for  the  preparation  of  the 
form.  Each  form  must  designate  the 
taxable  year,  or  calendar  quarter,  for 
which  it  is  filed.  The  form  must  be  filed 


with  the  same  service  center  where  the 
income  tax  return  was  last  filed  or,  in 
the  case  of  a  governmental  unit  or 
exempt  organization  described  in 
S  48.6421-l(c)  or  S  4a6421-2(c).  with  the 
service  center  for  the  internal  revenue 
region  in  which  the  principal  place  of 
business  or  principal  office  of  the 
claimant  is  located. 

(3)  Death  or  termination,  (i)  If  an 
individual  dies,  or  if  a  sole 
proprietorship,  partnership,  or 
corporation  is  terminated  or  liquidated. 
during  the  taxable  year,  the  claim  for 
credit  or  payment  may  be  filed  in 
respect  of  gasoline  used  during  the  short 
taxable  year  in  the  same  manner  as  is 
provided  for  gasoline  used  in  a  full 
taxable  year.  Those  months  which 
constitute  a  quarter  of  a  full  taxable 
year  will  constitute  the  same  quarter  of 
the  short  taxable  year.  For  example,  if  a 
corporation  using  the  calendar  year  is 
hquidated  on  September  30, 1982.  and  is 
entitled  to  $900  under  {  48.6421-1  in 
respect  of  gasoline  used  in  a  quaUfied 
business  use  for  the  calendar  quarters 
ending  June  30  and  September  3a  it  may 
file  a  claim  for  payment  in  respect  of  the 
gasoline  used  during  the  calendar 
quarters  ending  June  30,  and  September 
30, 1981,  and  take  a  credit  of  $900  on  its 
income  tax  return  for  the  short  taxable 
year  in  respect  of  the  gasoline  used 
during  the  calendar  quarter  ending 
March  31. 1982. 

(ii)  A  claim  for  payment  on  behalf  of  a 
decedent  may  be  filed  by  the  decedent's 
executor,  administrator,  or  any  other 
person  charged  with  responsibility  for 
the  decedent's  affairs.  Such  a  claim  must 
be  accompanied  by  copies  of  the  letters 
testamentary,  letters  of  administration, 
or,  in  the  case  of  a  claim  filed  by  other 
than  the  executor  or  administrator,  the 
information  called  for  in  Form  1310 
(Statement  of  Person  Claiming  Refund 
Due  a  Deceased  Taxpayer).  The  claim 
may  cover  only  gasoline  in  respect  of 
which  the  decedent  would  have  been 
entitled  to  claim  payment  For  example, 
if  an  individual  dies  on  July  15. 1962, 
prior  to  claiming  payment  under 
§  48.6421-1  or  Sl.OOO  or  more  applicable 
to  gasoline  purchased  and  used  in  a 
qualified  business  use  during  the 
calendar  quarter  ending  June  30, 1982, 
the  decedents  executor  or  other  legal 
representative  may  file  a  claim  for 
payment  covering  that  calendar  quarter, 
and  take  the  credit  provided  by  section 
39(a)(2)  against  the  decedent's  income 
tax  on  the  income  tax  return  for  the 
short  taxable  year  in  respect  of  gasoline 
purchased  by  the  decedent  and  so  used 
during  the  period  from  July  1, 1982  to 
July  15, 1982,  the  date  of  death. 


32842 


Federal  Register  /  Vol.  50.  No.  153  /  Thursday.  August  8.  1985  /  Rules  and  Regulations 


(e)  Restrictions  on  claims  for  credit  or 
payment.  Credits  or  payments  are 
allowable  only  in  respect  of  gasoline 
that  was  sold  by  the  producer  or 
importer  in  a  transaction  that  was 
subject  to  tax  under  section  4081.  For 
example,  a  State  or  local  government 
may  not  file  a  claim  with  respect  to  any 
gasoline  which  it  purchased  tax  free 
from  the  producer,  even  though  the  State 
or  local  government  used  the  gasoline  as 
a  fuel  for  the  purposes  described  in 
paragraph  (a)  of  this  section.  Similarly,  a 
governmental  unit  or  tax-exempt 
organization  that  is  the  ultimate 
purchaser  of  gasoline  may  not  file  a 
claim  for  payment  if  it  is  known  that 
another  person  is  entitled  to  claim 
credit,  payment  or  refund  with  respect 
to  the  same  gasoline.  For  example,  a 
State  or  local  government  may  not  file  a 
claim  for  payment  if  it  has  executed,  or 
intends  to  execute,  a  written  consent,  or 
other  documentation,  to  enable  the 
producer  to  claim  credit  or  refund  for 
the  tax  that  was  paid.  See.  for  example, 
5§  48.8416{a)-3  and  48.6416(b)(2)-3(b)(l). 

§  48.6421-4    MMHiIng  of  tarms. 

For  purposes  of  the  regulations  under 
section  6421.  unless  otherwise  expressly 
indicated — 

(a)  Gasoline.  The  term  "gasoline"  has 
the  same  meaning  given  to  such  term  by 
section  4082(bj  and  regulations 
thereunder. 

(b)  Qualified  business  use.  (1)  The 
term  "qualified  business  use"  means 
any  use  by  a  person  in  a  trade  or 
busmess  of  the  person  or  in  an  activity 
of  the  person  described  in  section  212 
(relating  to  production  of  income) 
otherwise  than  as  a  fuel  in  a  highway 
vehicle — 

(i)  That  at  the  time  of  the  use  is 
registered,  or  is  required  to  be 
registered,  for  highway  use  under  the 
laws  of  any  state,  the  District  of 
Columbia,  or  a  foreign  country,  or 

(ii)  That,  in  the  case  of  a  highway 
vehicles  owned  by  the  United  States,  is 
used  on  the  highway. 
The  term  "qualified  business  use"  does 
not  include  any  use  in  a  motorboat. 
other  than  a  vessel  used  in  the  fisheries 
or  whaling  business.  See  paragraph  (c) 
of  this  section  for  the  definition  of 
"highway  vehicle."  See  paragraph  (d)  of 
this  section  for  the  definition  of 
"highway." 

(2)  Any  highway  vehicle  operated 
under  a  dealer's  tag.  license,  or  permit 
will  be  considered  to  be  registered.  A 
highway  vehicle  is  not  considered  to  be 
"registered  '  solely  because  there  has 
been  issued  a  special  permit  for 
o[>eration  of  the  vehicle  at  particular 
times  and  under  specified  conditions. 
However,  a  highway  vehicle  that  is 


required  to  be  registered  and  that  is  also 
issued  a  special  permit  for  operation  of 
the  vehicle  under  specified  conditions, 
such  as  canying  an  oversize  load,  is  still 
considered  to  be  "registered." 

(3)  Nonbusiness,  off-highway  use  of 
gasoline  by  such  vehicles  and 
equipment  as  minibikes,  snowmobiles, 
power  lawn  mowers,  chain  saws,  and 
other  yard  equipment  does  not  qualify 
as  gasoline  used  a  qualified  business 
use. 

(4)  Examples  of  gasoline  used  in  a 
qualified  business  use  include:  (i) 
gasohne  used  (in  a  trade  or  business  or 
for  the  production  of  income)  in 
stationary  engines  to  operate  pumps, 
generators,  compressors,  and  power 
saws:  (ii)  gasoline  used  (in  a  trade  or 
business  or  for  the  production  of 
income)  for  cleaning  purposes:  (iii) 
gasoline  used  (in  a  trade  or  business  or 
for  the  production  of  income)  in  forklift 
trucks,  bulldozers,  and  earthmovers;  and 
(iv)  gasoline  used  by  a  nonhighway 
vehicle  in  connection  with  the  trade  or 
business  of  construction,  mining  or 
logging. 

(5)  Illustration.  The  application  of  this 
paragraph  (b)  may  be  illustrated  by  the 
following  example: 

Example.  M  Corporation,  a  logging 
company,  files  its  income  tax  return  on  the 
basis  of  the  calendar  year.  During  1982.  the 
company  used  20.000  gallons  of  gasoline  in  its 
logging  business.  Of  this  amount.  12.000 
gallons  were  used  as  fuel  in  registered 
highway  vehicles  which  were  operated  both 
on  the  public  highways  and  on  the  company's 
private  roads.  Of  the  remaining  8.000  gallons, 
6,000  were  used  in  nonhighway  vehicles,  such 
as  tractors  and  bulldozers,  and  2.000  gallons 
were  used  in  highway  vehicles,  such  as 
heavy  trucks  which,  at  the  time  of  use,  were 
neither  registered  nor  required  to  be 
registered  under  state  law  for  highway  use  by 
reason  of  being  operated  entirely  on  the 
company's  property.  As  the  ultimate 
purchaser.  M  may  take  a  credit  on  its  income 
tax  return  for  1982  under  this  section  in 
respect  of  the  6.000  gallons  used  in  the 
nonhighway  vehicles  and  the  2.000  gallons 
used  in  the  unregistered  highway  vehicles. 
However,  no  credit  may  be  allowed  with 
respect  to  the  12.000  gallons  used  in  the 
registered  highway  vehicles  even  though  a 
portion  of  this  gasoline  was  used  in  operating 
the  vehicles  on  the  company's  own  property. 

(c)  Highway  vehicle.  The  term 
"highway  vehicle"  has  the  same 
meaning  assigned  to  this  term  under 
§  48.4061(a)-l(d). 

(d)  Highway.  The  term  "highway" 
includes  any  road,  whether  a  Federal 
highway.  State  highway,  city  street,  or 
otherwise,  in  the  United  States  which  is 
not  a  private  roadway. 

(e)  Noncommercial  aviation.  The  term 
"non-commercial  aviation"  has  the  same 


meaning  given  to  such  term  by  section 
4041(c)(4). 

(f)  Calendar  quarter.  The  term 
"calendar  quarter"  means  a  period  of 
three  calendar  months  ending  on  March 
31.  June  30.  September  30,  or  December 
31. 

(g)  Taxable  year.  The  "taxable  year" 
of  a  governmental  unit  or  tax-exempt 
organization  described  in  S  48.6421-l(c) 
or  §  48.6421-2(c)  is  the  calendar  or  fiscal 
year  on  the  basis  of  which  it  regularly 
keeps  its  books.  The  "taxable  year"  of 
persons  subject  to  income  tax  shall  have 
the  meaning  it  has  under  section 
7701(a)(23). 

§  48.6421-S    Exempt  sales;  ottier  payments 
or  refund*  available. 

(a)  Exempt  sales.  No  credit  or 
payment  shall  be  allowed  or  made 
under  S  48.6421-1  or  S  48.6421-2  with 
respect  to  gasohne  which  was  exempt 
from  the  tax  imposed  by  section  4081. 
For  example,  credit  or  payment  may  not 
be  allowed  or  made  with  respect  to 
gasoline  purchased  tax  free  for  use  as 
supplies  for  certain  vessels  and 
airplanes,  or  with  respect  to  gasoline 
purchased  by  a  State  tax  free  for  its 
exclusive  use.  as  provided  in  section 
4221. 

(b)  Other  payments  or  refunds 
available.  Any  amount  which,  without 
regard  to  the  second  sentence  of  section 
6421(e)(1)  and  this  paragraph  (b),  would 
be  allowable  as  a  credit  or  payable  to 
any  person  under  §  48.6421-1  or 

S  48.6421-2  is  reduced  by  any  other 
amoimt  which  is  allowable  as  a  credit  or 
payable  under  section  6421.  or  Is 
refundable  under  any  other  provision  of 
the  Code,  to  any  person  with  respect  to 
the  same  gasoline. 

(c)  Gasoline  used  on  farms.  Payments 
with  respect  to  gasoline  used  on  a  farm 
for  farming  purposes  shall  be  claimed 
under  section  6420  and  §  48.6420-1.  and 
no  claim  in  respect  of  that  gasoline  may 
be  made  under  section  6421  and  the 
regulations  thereunder. 

§  48.6421-6    Applicable  law*. 

(a)  Penalties,  excessive  claims,  etc. 
All  provisions  of  law,  including 
penalties,  applicable  in  respect  of  the 
tax  imposed  by  section  4081  shall,  to  the 
extent  applicable  and  consistent  with 
section  6421,  apply  in  respect  of  the 
payments  provided  for  in  section  6421  to 
the  same  extent  as  if  these  payments 
were  refunds  of  overpayments  of  the  tax 
imposed  on  the  sale  of  gasoline  by 
section  4081.  For  special  rules  applicable 
to  the  assessment  and  collection  of 
amounts  constituting  excessive 
payments  under  section  6421.  see 
section  6206  and  the  regulations 
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thereunder.  For  the  civil  penalty 
assessable  in  the  case  of  excessive 
claims  under  section  6421,  see  section 
6675  and  the  regulations  thereunder.  For 
the  treatment  as  an  overpayment  of  an 
amount  allowable  as  an  excessive  credit 
under  section  34  (section  39  of  the 
Internal  Revenue  Code  of  1954  prior  to 
its  revision  by  the  Tax  Reform  Act  of 
1984)  with  respect  to  amounts  payable 
under  section  6421,  see  section  6401(b). 

(b)  Examination  of  books  and 
witnesses.  For  the  purpose  of 
ascertaining  (1)  the  correctness  of  any 
claim  made  under  section  6421  or  (2)  the 
correctness  of  any  credit  or  payment 
made  in  respect  of  the  claim,  the 
Commissioner  shall  have  the  same 
authority  granted  by  paragraphs  (1).  (2). 
and  (3)  of  section  7602.  relating  to 
examination  of  books  and  witnesses,  as 
if  the  person  claiming  credits  or 
payment  under  section  6421  were  the 
person  liable  for  tax. 

§  48.6421-7    Records  to  be  kept  In 
substantiatton  of  credits  or  payments. 

(a)  In  general  Every  person  making  a 
claim  for  credit  or  payment  under 
section  6421  must  keep  records 
sufficient  to  enable  the  district  director 
to  determine  whether  the  person  is 
entitled  to  credit  or  payment  under 
section  6421  and,  if  so.  the  amount  of  the 
credit  or  payment.  No  particular  form  is 
prescribed  for  keeping  the  records,  but 
the  records  must  include  a  copy  of  any 
statement  or  document  submitted  with 
the  return  or  claim.  The  records  must 
also  show  with  respect  to  the  period 
covered  by  the  claim — 

(1)  The  number  of  gallons  of  gasoline 
purchased  and  the  dates  of  purchase. 

(2)  The  name  and  address  of  each 
vendor  from  whom  gasoline  was 
purchased  and  the  total  number  of 
gallons  purchased  from  each. 

(3)  The  number  of  gallons  of  gasoline 
purchased  by  the  claimant  and  used 
during  the  period  covered  by  the  claim 
for  nonhighway  purposes  or  in  intercity, 
local  or  school  buses, 

(4)  Other  information  as  necessary  to 
establish  the  correctness  of  the  claim. 

(b)  Acceptable  records.  (1)  Evidence 
of  purchases  of  gasoline,  and  the 
purposes  for  which  it  was  used,  to 
substantiate  claims  may  include  paid 
duplicate  sales  invoices  or  tickets  from 
the  gasoline  dealer  or  other  vendor,  and 
detailed  records  of  all  fuel  used  which 
show  the  amoimt  used  for  the  prescribed 
purpose  and  the  amount  used  for  other 
purposes. 

(2)  Records  maintained  for  Federal  or 
State  income  tax  purposes,  or  to  support 
claims  for  refund  of  a  State  tax  on 
gasoline,  may  be  used  to  the  extent  that 
they  contain  the  information  necessary 


to  substantiate  the  accuracy  of  the  claim 
for  credit  under  section  6421.  However, 
the  records  must  show  separately  the 
number  of  gallons  of  gasoline  used  for 
nonhighway  purposes  or  in  intercity, 
local,  or  school  buses  during  the  period 
covered  by  the  claim. 

(c)  PJace  and  period  for  keeping 
records.  [1]  All  records  required  by  this 
section  must  be  kept  by  the  claimant  at 
a  convenient  and  safe  location  within 
the  United  States  which  is  accessible  to 
internal  revenue  officers  and  shall 
during  normal  business  hours  be 
available  for  inspection  by  internal 
revenue  officers.  If  the  claimant  has  a 
principal  place  of  business  in  the  United 
States,  the  records  must  be  kept  at  that 
place  of  business. 

(2)  Records  required  to  substantiate  a 
claim  imder  section  6421  must  be 
maintained  for  a  i>eriod  of  at  least  3 
years  from  th^  last  date  prescribed  for 
the  filing  of  the  claim  for  credit  or 
payment. 

Far.  35.  The  following  new  §§  48.6424- 
0.  48.6424-1.  48.6424-2.  48.6424-3, 
48.6424-4.  46.6424-5,  and  48.6424-6  are 
added  immediately  following  {  48.6421- 
7. 

§48.6424-0    Effective  data. 

All  references  in  section  6424  apply  to 
uses  prior  to  January  7, 1983. 

48.6424-1    Credits  or  payments  to  ultimate 
purchaser  of  lubricating  oil  used  In  a 
qualified  business  use  or  in  a  qualified  bus. 

(a)  In  general.  If  lubrication  oil  (other 
than  cutting  oils,  as  defined  in  section 
4092(b]  and  other  than  previously  used 
oil)  is  used  prior  to  January  7, 1983.  in  a 
qualified  business  use  or  in  a  qualified 
bus.  a  credit  (under  the  circumstances 
described  in  paragraph  (b)  of  this 
section)  or  a  payment  (under  the 
circumstances  described  in  paragraph 
(c)  of  this  section)  in  respect  of  the 
lubricating  oil  shall  be  allowed  or  made 
to  the  ultimate  purchaser  of  the 
lubricating  oil  in  an  amount  equal  to  6 
cents  for  each  gallon  of  lubricating  oil  so 
used  on  which  tax  was  paid  under 
section  4091.  No  interest  shall  be  paid 
on  any  payment  allowed  under 
paragraph  (c)  of  this  section.  However, 
interest  may  be  paid  on  an  overpayment 
(as  defined  by  section  6401)  of  tax 
arising  from  a  credit  allowed  under 
paragraph  (b)  of  this  section.  See  section 
39(a)  (prior  to  its  revision  by  the  Tax 
Reform  Act  of  1984).  relating  to  credit 
for  certain  uses  of  gasoline,  special 
fuels,  and  lubricating  oil.  See  S  48.6424-2 
for  the  time  within  which  a  claim  for 
credit  or  payment  must  be  made  under 
this  section.  See  S  48.6424-3  for  the 
meaning  of  the  terms  "lubricating  oil." 
"use  in  a  qualified  business  use," 


"qualified  bus."  "calendar  year,"  and 
"taxable  year."  See  {  48.6424-2  for  the 
time  within  which  a  claim  for  credit  or 
payment  must  be  made  under  this 
section.  See  §  48.6424-3  for  the  meaning 
of  the  terms  "lubricating  oil."  "use  in  a 
qualified  business  use."  "qualified  bus." 
"calendar  year,"  and  "taxable  year." 

(b)  Allowance  of  income  tax  credit  in 
lieu  of  payment.  Except  as  provided  in 
paragraph  (c)  of  this  section,  repayment 
under  this  section  of  the  tax  paid  under 
section  4091  on  lubricating  oil  used  in  a 
qualified  business  use  or  in  a  qualified 
bus  by  a  person  subject  to  income  tax 
may  be  obtained  only  by  claiming  a 
credit  for  the  amount  of  this  tax  against 
the  tax  imposed  by  subtitle  A  of  the 
Code.  The  amount  of  the  credit  shall  be 
an  amount  equal  to  the  payment  which 
would  be  made  under  section  6424  with 
respect  to  lubricating  oil  used  during  the 
taxable  year  in  a  qualified  business  use 
or  in  a  qualified  bus  if  section  6424(f) 
and  paragraph  (c)  of  this  section  did  not 
apply.  See  section  39(a)(3)  (prior  to  its 
revision  by  the  Tax  Reform  Act  of  1984). 

(c)  Allowance  of  payment  Payments 
in  respect  of  lubricating  oil  upon  which 
tax  was  paid  under  section  4091  that  is 
used  in  a  qualified  business  use  or  a 
qualified  bus  shall  be  made  only  to— 

(1)  The  United  States  or  any  agency  or 
instnimentahty  thereof,  a  State,  a 
political  subdivision  of  a  State,  or  an 
agency  or  instrumentality  of  one  or  more 
States  or  political  subdivisions  of  a 
State,  or  the  District  of  Cohimbia. 

(2)  An  organization  which  is  exempt 
from  tax  under  section  501(a)  and  is  not 
required  to  make  a  return  of  the  income 
tax  imposed  under  subtitle  A  for  its 
taxable  year,  or 

(3)  A  person  described  in  section 
6424(b)(2)  to  whom  $1,000  or  more  is 
payable  (without  regard  to  paragraph  (b) 
of  this  section)  under  this  section  with 
respect  to  lubricating  oil  used  during 
any  of  the  first  three  quarters  of  the 
person's  taxable  year. 

(d)  Uses  which  qualify  for  credit  or 
payment.  The  use  contemplated  by 
section  6424  is  a  use  of  lubricating  oil 
(previously  unused)  through  whidh  the 
oil  is  consumed  or  rendered  unfit  for 
further  use  as  a  lubricant  or  for  sale  as  a 
lubricant.  If  previously  unused 
lubricating  oil  is  blended  or  mixed  with 
previously  used  lubricating  oil  which 
has  been  reclaimed  or  rerefined,  the 
unused  oil  is  considered  to  have  lost  its 
identity  and  the  resulting  product  will  be 
treated  as  previously  used.  Thus,  no 
credit  or  payment  will  be  allowed  under 
this  section  with  respect  to  the  use  of 
such  blended  lubricating  oil  regardless 
of  how  this  mixture  is  eventually  used. 
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(e)  Dual  use  of  lubricating  oil.  (1)  No 
credit  or  payment  may  be  claimed  in 
respect  of  lubricating  oil  used  as  a 
lubricant  in  a  highway  vehicle  used  in  a 
trade  or  business  or  for  the  production 
of  income  solely  by  reason  of  the  fact 
that  the  propulsion  motor  in  the  vehicle 
is  also  used  for  a  purpose  other  than  the 
propulsion  of  the  vehicle.  Thus,  if  the 
propulsion  motor  of  a  highway  vehicle 
(used  in  a  trade  or  business  or  for  the 
production  of  income]  also  operates 
special  equipment,  such  as  a  mixing  unit 
on  a  concrete  mixer  truck,  by  means  of  a 
power  takeoff  or  power  transfer,  no 
credit  or  payment  may  be  claimed  in 
respect  of  the  lubricating  oil  used  to 
operate  the  special  equipment,  even 
though  the  special  equipment  is 
mounted  on  the  highway  vehicle. 

(2)  If  a  highway  vehicle  is  equipped 
with  a  separate  motor  to  operate  special 
equipment  (used  in  a  trade  or  business 
or  for  the  production  of  income)  such  as 
a  refrigeration  unit,  pump,  generator,  or 
mixing  unit,  the  credit  or  payment  may 
be  claimed  in  respect  of  the  lubricating 
oil  used  in  the  separate  motor. 

(f)  Lubricating  oil  lost  or  destroyed. 
Lubricating  oil  lost  or  destroyed  through 
spillage,  fire,  or  other  casualty  is  not 
considered  to  have  been  "used"  in  a 
qualified  business  use  or  in  a  qualified 
bus  and,  accordingly,  credit  or  payment 
in  respect  of  this  lubricating  oil  may  not 
be  claimed. 

(g)  Supporting  evidence  required. 
Each  claim  under  this  section  for  credit 
or  payment  must  include  a  statement 
showing — 

(1)  The  total  number  of  gallons  of 
lubricating  oil  purchased  and  used  in  a 
qualified  business  or  in  a  qualified  bus 
during  the  period  covered  by  the  claim, 
multiplied  by  6  cents; 

(2)  The  purpose  or  purposes  for  which 
the  lubricating  oil  was  used,  determined 
by  reference  to  general  categories,  and 
the  amount  used  for  each  purpose;  and 

(3)  If  a  claim  on  Form  843  is  being 
filed,  the  internal  revenue  district  or 
service  center  with  which  the  claimant 
last  filed  an  income  tax  return,  if  any. 

5  4«.6424-2    Tkn«  for  flllnfl  claim  for  credtt 
or  payment 

(a)  In  general  A  claim  for  credit  or 
payment  described  in  §  48.6424-1  with 
respect  to  lubricating  oil  used  in  a 
qualified  business  use  or  in  a  qualified 
bus  shall  cover  only  lubricating  oil  used 
during  the  taxable  year,  or  when 
paragraph  (b)(2)  of  this  section  applies, 
used  during  the  calendar  quarter,  for 
these  purposes.  Therefore,  lubricating 
oil  on  hand  at  the  end  of  a  taxable  year, 
or,  if  applicable,  a  calendar  quarter, 
such  as  lubricating  oil  in  storage  tanks 
or  drums,  must  be  excluded  from  a  claim 


filed  for  the  taxable  year  or  calendar 
quarter,  as  the  case  may  be.  However, 
this  lubricating  oil  may  be  included  in  a 
claim  filed  for  a  later  taxable  year  or  a 
later  calendar  quarter  if  it  is  used  during 
that  later  year  or  quarter  in  a  qualified 
business  or  in  a  qualified  bus. 
Lubricating  oil  used  during  the  taxable 
year  or  calendar  quarter  may  be  covered 
by  the  claim  for  that  period  although  the 
lubricating  oil  was  not  paid  for  at  the 
time  the  claim  is  filed.  For  purposes  of 
applying  this  section,  a  governmental 
unit  or  exempt  organization  described  in 
§  48.6424-l(c)  is  considered  to  have  as 
its  taxable  year,  the  calendar  year  or 
fiscal  year  on  the  basis  of  which  it 
regularly  keeps  its  books.  See  §  48.6424- 
3(g). 

(b)  Time  for  filing — (1)  Annual  claims. 
(i)  A  claim  under  this  section  for  credit 
or  payment  with  respect  to  lubricating 
oil  used  during  a  taxable  year,  shall  not 
be  allowed  unless  it  is  filed  no  later  than 
the  time  prescribed  by  section  6511  and 
the  regulations  thereunder  for  filing  a 
claim  for  credit  or  refund  of  income  tax 
for  the  particular  taxable  year. 

(ii)  A  claim  for  payment  of  a 
governmental  unit  or  exempt 
organization  described  in  §48.6424-l(c) 
must  be  filed  no  later  than  3  years 
following  the  close  of  its  taxable  year. 
See  §48.6424-3(f). 

(2)  Quarterly  claims.  A  claim  for 
payment  of  $1,000  or  more  in  respect  of 
lubricating  oil  used  during  any  of  the 
first  three  quarters  of  the  taxable  year, 
filed  under  §  48.6424-l{c)(3)  in  respect  of 
lubricating  oil  used  in  a  qualified 
business  use  or  in  a  qualified  bus.  shall 
not  be  allowed  unless  the  claim  is  filed 
on  or  before  the  last  day  of  the  first 
calendar  quarter  following  the  calendar 
quarter  for  which  the  claim  is  filed.  No 
quarterly  claim  may  be  filed  for  the  last 
calendar  quarter  of  the  taxable  year. 
Amounts  for  which  payment  is 
disallowed  under  this  paragraph  (b)(2) 
merely  because  the  claim  was  not  filed 
on  time  may  be  included  in  an  annual 
claim  filed  under  paragraph  (b)(l]  of  this 
section  but  other  amounts  for  which  a 
claim  for  payment  has  been  filed  under 
this  paragraph  (b)(2)  may  not  be 
included  in  an  annual  claim  filed  under 
paragraph  {b)(l)  of  this  section. 

(3)  Other  applicable  rules.  See 

S  301.7502-1  of  this  chapter  (Regulations 
on  Procedure  and  Administration)  for 
provisions  treating  timely  mailing  as 
timely  filing  and  S  301.7503-1  of  this 
chapter  for  time  for  performance  of  an 
act  where  the  last  day  falls  on  Saturday. 
Sunday,  or  a  legal  holiday. 

(c)  Limit  on  claims  per  taxable  year. 
Not  more  than  one  claim  may  be  filed 
under  S  48.6424-1  by  any  person  with 
respect  to  lubricating  oil  used  during 


any  taxable  year,  except  to  the  extent 
that  quarterly  claims  may  be  filed  under 
paragraph  (b)(2)  of  this  section  with 
respect  to  any  calendar  quarter  (other 
than  the  last  calendar  quarter)  of  the 
taxable  year. 

(d)  Form  and  content  of  claim — (1) 
Claim  for  credit.  The  claim  for  credit  to 
which  this  section  applies  must  be  made 
by  attaching  a  Form  4136  to  the  income 
tax  return  of  an  individual  or  a 
corporation.  Form  4136  must  be 
executed  in  accordance  with  the 
instructions  prescribed  for  the 
preparation  of  the  form.  A  partnership 
may  not  file  Form  4136.  When  a 
partnership  files  Form  1065.  U.S. 
Partnership  Return  of  Income,  if  must 
include  a  statement  showing  how  many 
gallons  of  lubricating  oil  are  allocated  to 
each  partner  and  the  use  made  of  the 
lubricating  oil. 

(2)  Claim  for  payment.  The  claim  for 
payment  to  which  this  section  applies 
must  be  made  on  Form  843  in 
accordance  with  the  instructions 
prescribed  for  the  preparation  of  the 
form.  Each  form  must  designate  the 
taxable  year,  or  calendar  quarter,  for 
which  it  is  filed.  The  form  must  be  filed 
with  the  same  service  center  where  the 
income  tax  return  was  last  filed  or,  in 
the  case  of  a  governmental  unit  or 
exempt  organization  described  in 

§  48.6424-l(c)  with  the  service  center  for 
the  internal  revenue  region  in  which  the 
principal  place  of  business  or  principal 
office  of  the  claimant  is  located. 

(3)  Death  or  termination,  (i)  If  an 
individual  dies,  or  if  a  sole 
proprietorship,  partnership,  or 
corporation  is  terminated  or  liquidated, 
during  the  taxable  year,  the  claim  for 
credit  or  payment  may  be  filed  in 
respect  of  lubricating  oil  used  during  the 
short  taxable  year  in  the  same  manner 
as  is  provided  for  lubricating  oil  used  in 
a  full  taxable  year.  Those  months  which 
constitute  a  quarter  of  a  full  taxable 
year  will  constitute  the  same  quarter  of 
the  short  taxable  year.  For  example,  if  a 
corporation  using  the  calendar  year  is 
liquidated  on  September  30, 1982,  and  is 
entitled  to  $900  under  §  48.6424-1  in 
respect  of  lubricating  oil  used  in  a 
qualified  business  use  of  in  a  qualified 
bus  for  the  calendar  quarter  ending 
March  31  and  is  also  entitled  to 
pajTnents  of  $1,500  for  each  of  the 
calendar  quarters  ending  June  30  and 
September  30,  it  may  file  a  claim  for 
payment  in  respect  of  the  lubricating  oil 
used  during  the  calendar  quarters 
ending  June  30,  and  September  30, 1982, 
and  take  a  credit  of  $900  on  the 
corporation's  income  tax  return  for  the 
short  taxable  year  in  respect  of  the 


Federal  Register  /  Vol.  50.  No.  153  /  Thursday,  August  8.  1985  /  Rules  and  Regulations         32045 


lubricating  oil  used  during  the  calendar 
quarter  ending  March  31. 1982. 

(ii^  A  claim  for  payment  on  behalf  of  a 
decedent  may  be  filed  by  the  decedent's 
executor,  administrator,  or  any  other 
person  charged  with  responsibility  for 
the  decedent's  affairs.  Such  a  claim  must 
be  accompanied  by  copies  of  the  letters, 
testamentary  letters  of  administration, 
or,  in  the  case  of  a  claim  filed  by  other 
than  the  executor  or  administrator,  the 
information  called  for  in  Form  1310 
(Statement  of  Person  Claiming  Refund 
Due  a  Deceased  Taxpayer).  The  claim 
may  cover  only  lubricating  oil  in  respect 
of  which  the  decedent  would  have  been 
entitled  to  claim  payment.  For  example, 
if  an  individual  dies  on  July  15, 1982, 
prior  to  claiming  payment  under 
§  48.6424-1  of  $1,000  or  more  applicable 
to  lubricating  oil  purchased  and  used  in 
a  qualified  business  use  diu-ing  the 
calendar  quarter  ending  June  30, 1982, 
the  decedent's  executor  or  other  legal 
representative  may  file  a  claim  for 
payment  covering  that  calendar  quarter, 
and  take  the  credit  provided  by  section 
39(a)(3)  (prior  to  its  revision  by  the  Tax 
Reform  Act  of  1984)  against  the 
decedent's  income  tax  on  the  income  tax 
return  for  the  short  taxable  year  in 
respect  of  lubricating  oil  purchased  by 
the  decedent  and  so  used  during  the 
period  from  July  1. 1982,  to  July  15, 1982, 
the  date  of  death. 

(e)  Restrictions  on  claims  for  credit  or 
payment.  Credits  or  payments  are 
allowable  only  in  respect  of  lubricating 
oil  that  was  sold  by  the  manufacturer  in 
a  transaction  that  was  subject  to  tax 
under  section  4091.  For  example,  a  State 
or  local  government  may  not  file  a  claim 
with  respect  to  any  lubricating  oil  which 
it  purchased  tax  free  from  the 
manufacturer,  even  though  the  State  or 
local  government  used  the  lubricating  oil 
in  a  qualified  business  use  or  in  a 
qualified  bus.  Similarly,  a  governmental 
unit  or  tax-exempt  organization  that  is 
the  ultimate  purchaser  of  lubricating  oil 
may  not  file  a  claim  for  payment  if  it  is 
known  that  another  person  is  entitled  to 
claim  a  credit,  payment,  or  refund  wtth 
respect  to  the  same  lubricating  oil.  For 
example,  a  State  or  local  goverrunent 
may  not  file  a  claim  for  payment  if  it  has 
executed,  or  intends  to  execute,  a 
written  consent,  or  other  documentation, 
to  enable  the  producer  to  claim  a  credit 
or  refund  for  the  tax  that  was  paid.  See, 
for  example,  §§  48.6416(a)-3(b)(2), 
48.6416{b)(2)-2(d).  and  48.6416(b)(2)- 
3(b)(1). 

§  48.6424-3    Meaning  of  terms. 

For  purposes  of  the  regulations  under 
section  6424.  unless  otherwise  expressly 
indicated — 


(a)  Lubricating  oil.  The  term 
"lubricating  oil"  has  the  same  meaning 
given  to  this  term  by  the  regulations 
under  section  4091.  It  does  not  include 
cutting  oil,  as  defined  in  section  4092(b) 
and  the  regulations  thereunder,  or  any 
oil  which  has  previously  been  used. 

(b)  Qualified  business  use.  The  term 
"qualified  business  use"  means  any  use 
by  a  person  in  a  trade  or  business  of 
such  person  or  in  an  activity  of  the 
person  described  in  section  212  (relating 
to  production  of  income). 

Qualified  business  use  does  not  include: 

(1)  use  in  a  highway  vehicle  which  is 
registered  or  required  to  be  registered 
for  highway  use  in  any  State  or  foreign 
country, 

(2)  use  on  the  highway  in  a  highway 
vehicle  owned  by  the  United  States,  or 

(3)  use  in  a  motor  boat. 
Lubricating  oil  in  respect  of  which  credit 
or  payment  may  be  claimed  imder 
section  6424  includes,  for  example, 
previously  unused  lubricating  oil  used — 

(i)  In  stationary  engines  (used  in  a 
trade  or  business  or  for  the  production 
of  income)  to  operate  pumps,  generators, 
compressors,  or  power  saws;  or 

(ii)  In  forklift  trucks,  bulldozers, 
earthmovers,  trench  diggers,  road 
graders,  farm  tractors,  cotton  pickers, 
and  other  motorized  agricultural 
equipment  of  similar  natxu-e,  if  used  in  a 
trade  or  business  or  for  the  production 
of  income. 

(c)  Qualified  bus.  The  term  "qualified 
bus"  has  the  same  meaning  assigned  to 
this  term  by  section  4221(d)(7)  and  the 
regulations  thereunder. 

(d)  Highway  vehicle.  The  term 
"highway  vehicle"  has  the  same 
meaning  assigned  to  this  term  under 
§  48.4061(a}-l(d). 

(e)  Highway.  The  term  "highway" 
includes  any  road,  whether  a  Federal 
highway,  State  highway,  city  street  or 
otherwise,  in  the  United  States  which  is 
not  a  private  roadway. 

(f)  Calendar  quarter  The  term 
"calendar  quarter"  means  a  period  of 
three  calendar  months  ending  March  31, 
June  30,  September  30,  or  December  31. 

(g)  Taxable  year.  The  "taxable  year" 
of  a  governmental  unit  or  a  tax-exempt 
organization  described  in  §  48.6424-l(c) 
is  the  calendar  or  fiscal  year  on  the 
basis  of  which  it  regularly  keeps  its 
books.  The  "taxable  year"  of  persons 
subject  to  income  tax  shall  have  the 
meaning  it  has  under  section  7701(a)(23). 

§  48.6424-4    Exempt  saler,  ottter  payments 
or  refunds  avanable. 

(a)  Exempt  sales.  No  credit  or 
payment  shall  be  allowed  or  made 
under  §  48.6424-1  with  respect  to 
lubricating  oil  which  was  exempt  from 


the  tax  imposed  by  section  4091.  For 
example,  credit  or  payment  may  not  be 
allowed  or  made  with  respect  to 
lubricating  oil  purchased  tax  free  for  use 
as  supplies  for  certain  vessels  and 
airplanes,  or  with  respect  to  lubricating 
oil  purchased  by  a  State  tax  free  for  its 
exclusive  use,  as  provided  in  section 
4221. 

(b)  Other  payments  or  refunds 
available.  Any  amounts  which,  without 
regard  to  the  second  sentence  of  section 
6424(c)  and  this  paragraph  (b),  would  be 
allowable  as  a  credit  or  payable  to  any 
person  under  {  48.6424-1  is  reduced  by 
any  other  amount  which  is  allowable  as 
a  credit  or  payable  under  section  6424. 
or  is  refundable  under  any  other 
provision  of  the  Code,  to  any  person 
with  respect  to  the  same  lubricating  oil. 

§48.6424-5    AppDcabto  laws. 

(a)  Penalties,  excessive  claims,  etc. 
All  provisions  of  law,  including 
penalties,  applicable  in  respect  of  the 
tax  imposed  by  section  4091  shall  to  the 
extent  applicable  and  consistent  with 
section  6424,  apply  in  respect  of  the 
payments  provided  for  in  section  6424  to 
the  same  extent  as  if  these  payments 
were  refunds  of  overpayments  of  the  tax 
imposed  on  the  sale  of  lubricating  oil  by 
section  4091.  For  special  rules  applicable 
to  the  assessment  and  collection  of 
amounts  constituting  excessive 
payments  under  section  6424,  see 
section  6406  and  the  regulations 
thereunder.  For  the  civil  penalty 
assessable  in  the  case  of  excessive 
claims  under  section  6424,  see  section 
6675  and  the  regxilations  thereunder.  For 
the  treatment  as  an  overpayment  of  an 
amount  allowable  as  an  excessive  credit 
under  section  39  with  respect  to 
amounts  payable  under  section  6424.  see 
section  6401(b). 

(b)  Examination  of  books  and 
witnesses.  For  the  purpose  of 
ascertaining  (1)  the  correctness  of  any 
claim  made  under  section  6424,  or  (2)  the 
correctness  of  any  credit  or  payment 
made  in  respect  of  the  claim,  the 
Commissioner  shall  have  the  same 
authority  granted  by  paragraphs  (1),  (2). 
and  (3)  of  section  7602,  relating  to 
examination  of  books  and  witnesses,  as 
if  the  person  claiming  credit  or  payment 
under  section  6424  were  the  person 
liable  for  tax. 

§48.6424-«    Records  to  be  kept  in 
substantiation  of  credit  or  paymwits. 

(a)  In  general.  Every  person  making  a 
claim  for  credit  or  payment  under 
section  6424  must  keep  records 
sufficient  to  enable  the  district  director 
to  determine  whether  the  person  is 
entitled  to  credit  or  payment  under 
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section  6424  and.  if  so,  the  amount  of  the 
credit  or  payment.  No  particular  form  is 
prescribed  for  keeping  the  records,  but 
the  records  must  include  a  copy  of  the 
income  tax  return  or  claim  and  a  copy  of 
any  statement  or  document  submitted 
with  the  return  or  claim.  The  records 
must  also  show  with  respect  to  the 
period  covered  by  the  claim — 

(1)  The  number  of  gallons  of 
lubricating  oil  purchased  and  the  dates 
of  purchase. 

(2)  The  name  and  address  of  each 
vendor  from  whom  lubricating  oil  was 
purchased  and  the  total  numl^r  of 
gallons  purchased  from  each. 

(3)  The  number  of  gallons  of 
lubricating  oil  purchased  by  the 
claimant  and  used,  diuing  the  period 
covered  by  the  claim  in  a  qualified 
business  use  or  in  a  qualified  bus,  and 

(4)  Other  information  as  necessary  to 
establish  the  correctness  of  the  claim. 

(b)  Acceptable  records.  (1)  Evidence 
of  purchases  of  lubricating  oil,  and  the 
purposes  for  which  it  was  used,  to 
substantiate  claims  may  include  paid 
duplicate  sales  invoices  or  tickets  from 
the  dealer  or  other  vendor,  and  detailed 
records  of  all  lubricating  oil  used  which 
show  the  amount  used  for  the  prescribed 
purpose  and  the  amount  used  for  other 
purposes. 

(2)  Records  maintained  for  Federal  or 
State  income  tax  purposes,  or  to  support 
claims  for  refund  of  a  State  tax  on 
lubricating  oil,  may  be  used  to  the  extent 
that  they  contain  the  information 
necessary  to  substantiate  the  accuracy 
of  the  claim  for  credit  under  section 
6424. 

(c)  Place  and  period  for  keeping 
records.  (1)  All  records  required  by  this 
section  must  be  kept  by  the  claimant  at 
a  convenient  and  safe  location  within 
the  United  States  which  is  accessible  to 
internal  revenue  officers  and  shall 
during  normal  business  hours  be 
available  for  inspection  by  internal 
revenue  officers.  If  the  claimant  has  a 
principal  place  of  business  in  the  United 
States,  the  records  must  be  kept  at  that 
place  of  business. 

(2)  Records  required  to  substantiate  a 
claim  under  section  6424  must  be 
maintained  for  a  period  of  at  least  3 
years  from  the  last  date  prescribed  for 
the  filing  of  the  claim  for  credit  or 
payment. 

Par.  38.  The  following  S§  48.6427-0, 
48.6427-1,  48.6427-2,  48.6427-3,  48.6427-4 
and  48.6427-5  are  added  immediately 
following  new  §  48.6424-6. 

§49.6427-0    Off-highway  business  use. 

For  purposes  of  the  regulations  under 
section  6427,  after  March  31, 1983,  the 
term  "off-highway  business  use"  is  used 
in  lieu  of  the  term  "qualified  business 


use"  and  has  the  same  meaning  as 
"qualified  business  use"  under 
§  48.6421-1  (b). 

§  48.6427-1    Cre<llt  Of  payments  to 
purchaser  of  special  fuels  resold  or  used 
for  nontaxaMe,  farmino,  or  other  purposes. 

(a)  .Amount  of  repayment — (1) 
Nontaxable  or  other  uses,  (i)  If  tax  has 
been  paid  under  section  4041(a)(1)  on 
the  sale  of  diesel  fuel  for  use  as  a  fuel  in 
a  diesel-powered  highway  vehicle  or 
under  section  4041(a)(2)  on  the  sale  of 
special  motor  fuel  for  use  as  a  fuel  in  a 
motor  vehicle  or  a  motorboat  and  the 
fuel  is  used  by  the  purchaser  for  a 
nontaxable  purpose  or  for  a  purpose 
taxable  at  a  lower  rate  than  the 
purposes  for  which  sold,  a  credit  (under 
the  circumstances  described  in 
paragraph  (b)  of  this  section)  or  a 
payment  (under  the  circumstances 
described  in  paragraph  (c)  of  this 
section)  in  respect  of  the  fuel  shall  be 
allowed  or  made  to  the  purchaser  of  the 
fuel  in  an  amount  equal  to— 

(A)  The  amount  of  the  tax  imposed  on 
the  sale  of  the  fuel  to  the  purchaser  if 
the  purchaser  resells  the  fuel,  or 

(B)  If  the  purchaser  uses  the  fuel,  the 
amount  of  tax  imposed  on  the  sale  of  the 
fuel  to  the  purchaser,  less  the  amount  of 
tax,  if  any,  that  would  have  been 
imposed  on  the  purchaser's  use  of  the 
fuel  if  no  tax  had  been  imposed  on  the 
sale  of  the  fuel  to  the  purchaser. 

(ii)  For  purposes  of  paragraph  (a)(l)(i) 
of  this  section,  and  for  the  regulations 
under  section  6427  applying  such 
paragraph,  tax  imposed  on  the  sale  of 
fuel  will  be  treated  as  an  overpayment 
by  the  purchaser  if  the  person  resells  the 
fuel  or  uses  it  for  a  nontaxable  purpose 
or  for  a  purpose  taxable  at  a  lower  rate 
than  that  for  which  sold  to  the 
purchaser.  Thus,  for  example,  special 
motor  fuel  which  was  sold  tax  paid  to 
the  purchaser  for  use  otherwise  than  in 
a  qualified  business  use  in  a  motor 
vehicle  will  qualify  for  the  payment 
under  section  6427  if  the  purchaser  uses 
it  as  a  fuel  in  a  qualified  business  use. 

(2)  Used  for  farming  purposes,  (i)  If 
tax  has  been  paid  under  section 
4041(a)(1)  on  the  sale  of  diesel  fuel  for 
use  as  a  fuel  in  a  diesel-powered 
highway  vehicle,  or  under  section 
4041(a)(2)  on  the  sale  of  special  motor 
fuel  for  use  as  a  fuel  in  a  motor  vehicle 
or  a  motor  boat  and  the  fuel  is  used  on  a 
farm  for  farming  purposes,  a  credit 
(under  the  circumstances  described  in 
paragraph  (b)  of  this  section)  or  a 
payment  (under  the  circumstances 
described  in  paragraph  (c)  (1)  or  (2)  of 
this  section)  in  respect  of  the  fuel  shall 
be  allowed  or  made  to  the  purchaser  of 
the  fuel  in  an  amount  equal  to  the 
amount  of  tax  that  was  imposed  under 


section  4041  on  the  sale  of  the  fuel.  The 
provisions  of  section  6420(c)  (1),  (2),  and 
(3)  and  S  48.6420^  shall  apply  under 
this  paragraph  (a)(2)  in  determining 
whether  the  fuel  is  used  on  a  farm  for 
farming  purposes. 

(ii)  The  term  "purchaser,"  as  used  in 
paragraph  (a)(2)(i)  of  this  section, 
includes  only  a  person  who  is  an  owner, 
tenant,  or  operator  of  a  farm.  A  person 
who  is  owner,  tenant,  or  operator  of  a 
farm  is  a  purchaser  of  fuel  only  with 
respect  to  such  fuel  as  is  purchased  by 
the  person  and  used  for  farming 
purposes  on  a  farm  of  which  the  person 
is  the  owner,  tenant,  or  operator.  Thus, 
the  owner  of  a  farm  who  purchases  fuel 
which  is  used  on  the  farm  by  its  owner, 
tenant,  or  operator  for  farming  purposes 
is  generally  the  purchaser  of  the  fuel.  If, 
however,  the  cost  of  fuel  supplied  by  an 
owner,  tenant,  or  operator  of  a  farm,  is 
by  agreement  or  other  arrangement 
borne  by  a  second  person  who  is  an 
owner,  tenant,  or  operator  of  the  farm, 
the  second  person  who  bore  the  cost  of 
the  fuel  is  considered  to  be  the 
purchaser  of  the  fuel. 

(iii)  Except  as  provided  in  paragraph 
(a)(2)(iv)  of  this  section,  if  fuel  is  used  on 
a  farm  by  any  person  other  than  the 
owner,  tenant,  or  operator  for  the 
purposes  described  in  section 
6420(c)(3)(A)  and  §  48.6420-4(d)  (relating 
to  gasoline  used  in  cultivating,  raising, 
or  harvesting),  the  owner,  tenant,  or 
operator  (as  the  case  may  be)  will  be 
treated  for  the  purposes  of  \  48.6427- 
l(a)(2)(i)  as  the  purchaser  who  used  the 
fuel  on  the  farm  for  farming  purposes. 

(iv)  Section  6427(c)  provides  that  an 
aerial  applicator  is  entitled  to  be  treated 
as  the  user  and  ultimate  purchaser  of 
fuel  that  the  applicator  uses  on  a  farm 
for  the  purposes  described  in  section 
6420(c)(3)(A).  but  only  if  the  owner, 
tenant,  or  operator  of  the  farm  who  is 
otherwise  entitled  to  be  treated  as  the 
ultimate  purchaser  waives  the  right  to 
credit  or  payment.  The  rules  contained 
in  section  6420  and  the  regulations 
under  the  section  regarding  waivers  by 
owners,  tenants,  and  operators  of  farms 
of  their  rights  to  payments  under  section 
6420  for  gasoline  used  by  aerial 
applicators  on  a  farm  for  farming 
purposes  apply  to  waivers  under  this 
section. 

(3)  Definitions,  uses,  and  other  rules. 
(i)  No  interest  shall  be  paid  on  any 
payment  allowed  under  paragraph  (c)  of 
this  section.  However,  interest  may  be 
paid  on  any  overpayment  (as  defined  by 
section  6401)  arising  from  a  credit.  See 
section  34(a),  relating  to  credit  for 
certain  uses  of  gasoline  and  special 
fuels.  See  section  39(a)  of  the  Internal 
Revenue  Code  of  1954  prior  to  its 
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revision  by  the  Mighway  Revenue  Act  of 
1982.  relating  to  credit  for  certain  uses  of 
lubricating  oil.  See  section  6611.  relating 
to  interest  on  overpayments. 

(ii)  See  §  48.6427-3" for  the  time  within 
which  a  claim  for  credit  or  payment 
must  be  made  under  this  section. 

(iii)  See  §  48.6420-4  for  the  meaning  of 
the  terms  "used  on  a  farm  for  farming 
purposes"  and  "farm."  The  term 
"gasoline"  has  the  same  meaning  given 
to  this  term  by  section  4t)82(b)  and  the 
regulations  thereunder.  For  the  meaning 
of  the  terms  "diesel  fuel."  "special  motor 
fuel."  "motor  vehicle,"  "highway 
vehicle,"  and  "registered"  see  section 
4041  and  the  regulations  thereunder.  The 
term  "fuel"  means  diesel  fuel,  special 
motor  fuel,  or  gasoline,  as  the  context 
requires.  Where  appropriate,  the  term 
"use"  includes  a  resale.  See  §  48.6421-4 
for  the  meaning  of  "calendar  quarter" 
and  "taxable  year". 

(iv)  For  purposes  of  determining  the 
allowable  credit  or  payment  in  respect 
of  fuel  used  for  nontaxable  purposes,  on 
a  farm  for  farming  purposes,  or  for 
purposes  taxable  at  a  lower  rate,  fuel  on 
hand  shall  be  considered  used  in  the 
order  in  which  it  was  purchased.  Thus,  if 
the  purchaser  made  purchases  at 
different  times  and  subject  to  different 
rates  of  tax,  then  in  determining  credit 
or  payment  for  fuel  used  for  a  described 
purpose,  it  will  be  assumed  that  the  fuel 
first  purchased  was  the  first  fuel  used, 
and  the  rate  applicable  to  that  purchase 
will  apply  in  determining  the  credit  of 
payment,  until  all  of  that  fuel  is 
accounted  for. 

(v)  Fuel  lost  or  destroyed  through 
spillage,  fire,  or  other  casualty  is  not 
considered  to  have  been  "used"  within 
the  meaning  of  this  section,  and, 
accordingly,  no  credit  or  payment  of  the 
tax  paid  on  the  sale  of  the  fuel  may  be 
made  under  this  section. 

(b)  Allowance  of  income  tax  credit  in 
lieu  of  payment.  Except  as  provided  in 
paragraph  (c)  of  this  section,  repayment 
under  this  section  of  the  tax  paid  under 
section  4041  on  fuel  used  by  a  person 
subject  to  income  tax  may  be  obtained 
only  by  claiming  a  credit  for  the  amount 
of  this  tax  against  the  tax  imposed  by 
subtitle  A  of  the  Code.  The  amount  of 
the  credit  shall  be  an  amount  equal  to 
the  payment  which  would  be  made 
under  section  6427  with  respect  to  fuel 
used  during  the  taxable  year  for 
nontaxable  purposes  on  a  farm  for 
farming  purposes,  or  for  purposes 
taxable  at  a  lower  rate,  if  section  6427(i) 
and  paragraph  (c)  of  this  section  did  not 
apply.  See  section  34(a)(3). 

(c)  Allowance  of  payment.  Payments 
in  respect  of  fuel  upon  which  tax  was 
paid  under  section  4041  that  is  used  for 
nontaxable  purposes,  on  a  farm  for 


farming  purposes,  or  for  purposes 
taxable  at  a  lower  rate,  shall  be  made 
only  to — 

(1)  The  United  States  or  any  agency  or 
instrumentality  thereof,  a  State,  a 
political  subdivision  of  a  State,  or  an 
agency  or  instrumentality  of  one  or  more 
Slates  or  political  subdivisions  of  a 
State,  or  the  District  of  Columbia, 

(2)  An  organization  which  is  exempt 
from  tax  under  section  501(a)  and  is  not 
required  to  make  a  return  of  the  income 
tax  imposed  under  subtitle  A  for  its 
taxable  year,  or 

(3)  In  the  case  of  fuel  used  for 
nontaxable  purposes  to  which  section 
6427(a)  applies,  to  a  person  described  in 
section  6427(g)(2)  to  whom  $1,000  or 
more  is  payable  (without  regard  to 
paragraph  (b)  of  this  section)  under  this 
section  with  respect  to  fuel  used  during 
any  of  the  first  three  quarters  of  his 
taxable  year. 

(d)  Dual  use  of  fuel.  The  principles  set 
forth  in  §  48.4041-7,  relating  to  dual  use 
of  fuel,  for  determining  whether  liability 
is  incurred  under  section  4041  at  the 
time  of  sale  of  the  fuel,  are  equally 
applicable  in  determining  whether  a 
credit  or  payment  is  to  be  allowed  under 
this  section.  Thus,  if  diesel  fuel  or 
special  motor  fuel  used  in  a  separate 
motor  is  drawn  from  the  same  tank  as 
the  one  which  supplies  fuel  for  the 
propulsion  of  the  vehicle,  a  reasonable 
determination  of  the  quantity  of  the  fuel 
used  in  the  separate  motor  will  be 
acceptable  for  purposes  of  computing 
the  payment  or  credit  under  this  section. 
The  determination  must  be  based, 
however,  on  the  operating  experience  of 
the  person  using  the  fuel,  and  a 
statement,  signed  by  the  person, 
evidencing  the  operating  experience 
must  be  maintained  as  a  part  of  the 
records  of  the  person  claiming  the 
payment  or  credit. 

(e)  Supporting  evidence  required. 
Each  claim  under  this  section  for  credit 
or  payment  must  include  a  statement 
showing — 

(1)  The  total  number  of  gallons  of  fuel 
purchased  and  used  for  nontaxable  or 
farming  purposes  during  the  period 
covered  by  the  claim,  multiplied  by  the 
rate  of  payment  allowable  under  this 
section  with  respect  to  such  fuel; 

(2)  The  purpose  or  purposes  for  which 
the  fuel  was  used,  determined  by 
reference  to  general  categories,  and  the 
amount  used  for  each  of  the  purposes; 
and 

(3)  If  a  claim  on  Form  843  is  being 
filed,  the  internal  revenue  district  or 
service  center  with  which  the  claimant 
last  filed  an  income  tax  return,  (if  any). 

(f)  Illustrations.  The  application  of 
this  section  may  be  illustrated  by  the 
following  example: 


Example.  Special  motor  fuel  was  sold  for 
use  as  fuel  in  a  highway  vehicle  that  was 
registered  for  highway  use.  Tax  was  imposed 
on  the  sale  at  the  rate  of  9  cents  a  gallon 
under  section  4041(a)(2).  The  special  motor 
fuel  was  eventually  used  by  the  purchaser  in 
a  qualified  business  use.  The  credit  or 
payment  of  tax  is  to  be  computed  as  follows: 


Bale  al  wtucti  lai  wm  paid 

Less    Rata  at  whicti  ta<  would  t»t9  baan  im- 

posad  on  a  qualified  business  use  under  sac 

4041(b) 

Net  credM  or  payment  under  sac  6427(a) 
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§  48.6427-2    Credits  or  payments  to 
purchaser  of  diesel  or  special  motor  fuels 
used  in  intercity,  local,  or  school  buses. 

(a)  In  general.  (1)  If  tax  has  been  paid 
under  section  4041(a)(1)  on  the  sale  of 
diesel  fuel  for  use  as  a  fuel  in  a  diesel- 
powered  highway  vehicle  or  under 
section  4041(a)(2)  on  the  sale  of  special 
motor  fuel  for  use  as  a  fuel  in  a  motor 
vehicle  or  a  motorboat  and  the  fuel  is 
used  by  the  purchaser  in  an  intercity  or 
local  bus  while  engaged  in  furnishing 
(for  compensation)  passenger  land 
transportation  available  to  the  general 
public  or  in  a  school  bus  in  the 
transportation  of  students  and 
employees  of  schools,  a  credit  (under 
the  circumstances  described  in 
paragraph  (b)  of  this  section)  or  a 
payment  (under  the  circumstances 
described  in  paragraph  (c)  of  this 
section)  in  respect  of  the  fuel  so  used 
shall  be  allowed  or  made  to  the 
purchaser  of  the  fuel.  The  credit  or 
payment  under  this  section  shall  be  an 
amount  equal  to  the  product  of  the 
number  of  gallons  of  fuel  so  used 
multiplied  by  the  rate  at  which  tax  was 
imposed  on  the  fuel  by  section  4041(a)(1) 
or  section  4041(a)(2),  reduced  as  limited 
by  section  6427(b)(2).  No  interest  shall 
be  paid  on  any  payment  allowed  under 
paragraph  (c)  of  this  section.  However. 
interest  may  be  paid  on  any 
overpayment  (as  defined  by  section 
6401)  arising  from  a  credit.  See  section 
34(a),  relating  to  credit  for  certain  uses 
of  gasoline  and  special  fuels,  (and 
lubricating  oil  prior  to  January  7, 1983). 
See  section  6611,  relating  to  interest  on 
overpayments.  See  §  48.6427-3  for  the 
time  within  which  a  claim  for  credit  or 
payment  must  be  made  under  this 
section. 

(2)  The  terms  "diesel  fuel"  and 
"special  motor  fuel"  have  the  same 
meaning  as  in  section  4041  and  the 
regulations  thereunder.  The  term  "fuel" 
means  diesel  fuel  and  special  motor  fuel. 
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See  §  48.6421-4  for  the  meaning  of 
"calendar  quarter"  and  "taxable  year." 

|b)  Allowance  of  income  tax  credit 
Except  as  provided  in  paragraph  (c)  of 
this  section,  repayment  under  this 
section  of  the  tax  paid  under  section 
4041(a)(1)  or  section  4041(a)(2)  on  diesel 
or  special  motor  fuel  used  while  engaged 
in  furnishing  (for  compensation) 
passenger  land  transportation  available 
to  the  general  public  or  in  school  bus 
transportation  operations  by  a  person 
subject  to  income  tax  may  be  obtained 
only  by  claiming  a  credit  for  the  amount 
of  this  tax  against  the  tax  imposed  by 
subtitle  A  of  the  Code.  The  amount  of 
the  credit  shall  be  an  amount  equal  to 
the  payment  which  would  be  made 
under  section  6427  with  respect  to  fuel 
used  during  the  taxable  year  for 
passenger  land  transportation  or  school 
bus  operations  if  section  6427(i)  and 
paragraph  (c)  of  this  section  did  not 
apply.  See  section  34(a)(3). 

(c)  Allowance  of  payment.  Payments 
in  respect  of  diesel  or  special  motor  fuel 
upon  which  tax  was  paid  under  section 
4041(a)(1)  or  section  4041(a)(2)  that  is 
used  while  engaged  in  furnishing  (for 
compensation)  passenger  land 
transportation  available  to  the  general 
public  or  in  school  bus  transportation 
operations  shall  be  made  only  to^ 

(1)  The  United  States  or  any  agency  or 
instrumentality  thereof,  a  State,  a 
political  subdivision  of  a  State,  or  an 
agency  or  instrumentality  of  one  or  more 
States  or  political  subdivisions  of  a 
State,  or  the  District  of  Columbia. 

(2)  An  organization  which  is  exempt 
from  tax  under  section  501{al  and  is  not 
required  to  make  a  return  of  the  income 
tax  imposed  under  subtitle  A  for  its 
taxable  year,  or 

(3)  A  person  described  in  section 
6427(g)(2)  to  whom  $1,000  or  more  is 
payable  (without  regard  to  paragraph  (b) 
of  this  section]  under  this  section  with 
respect  to  fuel  used  during  any  of  the 
first  three  quarters  of  the  person's 
taxable  year. 

(d)  Supporting  evidence  required. 
Each  claim  under  this  section  for  credit 
or  payment  must  include  a  statement 
showing — 

(1)  The  total  number  of  gallons  of  fuel 
purchased  and  used  in  each  intercity  or 
local  bus  while  engaged  in  furnishing 
(for  compensation)  passenger  land 
transportation  available  to  the  general 
public  multiplied  by  the  rate  at  which 
tax  was  imposed  on  the  fuel  by  section 
4041(a)(1)  or  section  4041(a)(2).  See, 
however,  section  6427(b)(2)  with  respeci 
to  the  limitation  on  the  amount  of  credit 
for  buses  other  than  qualified  local 
buses. 

(2)  The  total  number  of  gallons  of  fuel 
purchased  and  used  in  each  bus  while 


engaged  in  school  bus  transportation 
operations  multiplied  by  the  rate  at 
which  tax  was  imposed  on  the  fuel  by 
subsection  (a)(1)  or  (a)(2)  of  section 
4041.  See,  however,  section  6427(b)(2) 
with  respect  to  the  limitation  on  the 
amount  of  credit  for  buses  other  than 
qualiHed  local  buses. 

(3)  If  a  claim  on  Form  843  is  being 
filed,  the  internal  revenue  district  or 
service  center  with  which  the  purchaser 
last  filed  an  income  tax  return  (if  any). 

§  4«.6427-3    Tlm«  for  filing  claim  for  crMW 
or  payment 

(a)  In  general.  A  claim  for  credit  or 
payment  described  in  §  48.8427-1  with 
respect  to  fuel  used  for  nontaxable, 
farming,  or  other  purposes  taxable  at  a 
lower  rate  or  in  S  48.6427-2  with  respect 
to  fuel  used  either  in  an  intercity  or  local 
bus  while  engaged  in  furnishing  (for 
compensation)  passenger  land 
transportation  available  to  the  general 
public  or  in  school  bus  transportation 
operations  shall  cover  only  fuel  used 
during  the  taxable  year,  or  when 
paragraph  (b)(2)  of  this  section  applies, 
used  during  the  calendar  quarter. 
Therefore,  fuel  on  hand  at  the  end  of  a 
taxable  year,  or,  if  applicable,  a 
calendar  quarter,  such  as  fuel  in  supply 
tanks  of  vehicles  or  in  storage  tanks  or 
drums,  must  be  excluded  from  a  claim 
nied  for  the  taxable  year  or  calendar 
quarter,  as  the  case  may  be.  However, 
this  fuel  may  be  included  in  a  claim  filed 
for  a  later  taxable  year  or  a  later 
calendar  quarter  if  it  is  used  during  that 
later  year  or  quarter  for  nontaxable  or 
farming  purposes,  or  in  an  intercity  or 
local  bus  while  engaged  in  furnishing 
(for  compensation)  passenger  land 
transportation  available  to  the  general 
public  or  in  school  bus  transportation 
operations.  Fuel  used  during  the  taxable 
year  or  calendar  quarter  may  be  covered 
by  the  claim  for  that  period  although  the 
fuel  has  not  been  paid  for  at  the  time  the 
claim  is  filed.  The  purposes  of  applying 
this  section,  a  governmental  unit  or 
exempt  organization  described  in 

§  48.6427-1  (c)  or  S  4a.8427-2(c)  is 
considered  to  have  as  its  taxable  year 
the  calendar  year  or  fiscal  year  on  the 
basis  of  which  it  regularly  keeps  its 
books:  see  S  48.6421-4. 

(b)  Time  for  filing— {1)  Annual  claims. 
(i)  A  claim  under  this  section  for  credit 
or  payment  with  respect  to  fuel  used 
during  a  taxable  year  shall  not  be 
allowed  unless  it  is  filed  no  later  than 
the  time  prescribed  by  section  6511  and 
the  regulations  thereunder  for  fihng  a 
claim  for  credit  or  refund  of  income  tax 
for  the  particular  taxable  year. 

(ii)  A  claim  for  payment  of  a 
governmental  unit  or  exempt 
organization  described  in  i  48.6427-l{c) 


or  unit  or  exempt  organization  described 
in  9  48.6427-2(c).  must  be  filed  no  later 
than  3  years  following  the  close  of  its 
taxable  year.  See  §  48.6421-4. 

(2)  Quarterly  claims.  A  claim  for 
payment  of  $1,000  or  more  in  respect  to 
fuel  used  during  any  of  the  first  three 
quarters  of  the  taxable  year,  filed  either 
under  §  48.6427-1  (c)(3)  in  respect  of  fuel 
used  for  nontaxable  purposes  or  for 
purposes  taxable  at  a  lower  rate,  or 
under  §  48.6427-2(c)(3)  in  respect  of  fuel 
used  while  engaged  in  furnishing  (for 
compensation)  passenger  land 
transportation  available  to  the  general 
public  or  in  school  bus  transportation 
operations,  shall  not  be  allowed  unless 
the  claim  is  filed  on  or  before  the  last 
day  of  the  first  calendar  quarter 
following  the  calendar  quarter  for  which 
the  claim  is  filed.  No  quarterly  claim 
may  be  filed  for  the  last  calendar 
quarter  of  the  taxable  year.  Amounts  for 
which  payment  is  disallowed  under  this 
paragraph  (b)(2)  merely  because  the 
claim  was  not  filed  on  time  may  be 
included  in  an  annual  claim  filed  under 
paragraph  (b)(1)  of  this  section,  but 
other  amounts  for  which  a  claim  for 
payment  has  been  filed  under  this 
paragraph  (b)(2)  may  not  be  included  in 
an  annual  claim  filed  under  paragraph 
(b)(1)  of  this  section. 

(3)  Other  applicable  rules.  See 

§  301.7502-1  of  this  chapter  (Regulations 
on  Procedure  and  Administration)  for 
provisions  treating  timely  mailing  as 
timely  filing  and  §  301.7503-1  of  this 
chapter  for  time  for  performance  of  an 
act  where  the  last  day  falls  on  Saturday, 
Sunday,  or  a  legal  holiday. 

(c)  Limit  on  claims  per  taxable  year. 
Not  more  than  one  claim  may  be  filed 
under  i  48.6427-1  or  §  48.6427-2  by  any 
person  with  respect  to  fuel  used  during 
any  taxable  year,  except  to  the  extent 
that  quarterly  claims  may  be  filed  under 
paragraph  (b)(2)  of  this  section  with 
respect  to  any  calendar  quarter  (other 
than  the  last  calendar  quarter)  of  the 
taxable  year. 

(d)  Form  and  content  of  claim. — (1) 
Claim  for  credit.  The  claim  for  credit  to 
which  this  section  applies  must  be  made 
by  attaching  a  Form  4136,  to  the  income 
tax  return  of  an  individual  or  a 
corporation.  Form  4136  must  be 
executed  in  accordance  with  the 
instructions  prescribed  for  the 
preparation  of  the  form.  A  partnership 
may  not  file  Fom  4136.  When- a 
partnership  files  Form  1065,  U.S. 
Partnership  Return  of  Income,  it  must 
include  a  statement  showing  how  many 
gallons  of  fuel  are  allocated  to  each 
partner  and  the  use  made  of  the  fuel. 

(2)  Claim  for  payment  The  claim  for 
payment  to  which  this  section  applies 
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must  be  made  on  Form  843  in 
accordance  with  the  instructions 
prescribed  for  the  preparation  of  the 
form.  Each  form  must  designate  the 
taxable  year,  or  calendar  quarter,  for 
which  it  is  filed.  The  form  must  be  filed 
with  the  same  service  center  where  the 
income  tax  return  was  last  filed  or,  in 
the  case  of  a  governmental  unit  or 
exempt  organization  described  in 
5  48.6427-l(c)  or  §  48.6427-2(d).  with  the 
service  center  for  the  internal  revenue 
region  in  which  the  principal  place  of 
business  or  principal  office  of  the 
claimant  is  located. 

(3)  Death  or  termination,  (i)  If  an 
individual  dies,  or  if  a  sole 
proprietorship,  partnership,  or 
corporation  is  terminated  or  liquidated, 
during  the  taxable  year,  the  claim  for 
credit  or  payment  may  be  filed  in 
respect  of  fuel  used  during  the  short 
taxable  year  in  the  same  manner  as  is 
provided  for  fuel  used  in  a  full  taxable 
year.  Those  months  which  constitute  a 
quarter  of  a  full  taxable  year  will 
constitute  the  same  quarter  of  the  short 
taxable  year.  For  example,  if  a 
corporation  using  the  calendar  year  is 
liquidated  on  September  30, 1982,  and  is 
entitled  to  $900  under  §  48.6427-1  in 
respect  of  fuel  used  for  nontaxable 
purposes  for  the  calendar  quarter  ending 
March  31  and  is  also  entitled  to 
payments  of  $1,500  for  each  of  the 
calendar  quarters  ending  June  30  and 
September  30,  it  may  file  a  claim  for 
payment  in  respect  of  the  fuel  used  for 
nontaxable  purposes  during  the 
calendar  quarters  ending  June  30,  and 
September  30, 1982,  and  take  a  credit  of 
$900  on  its  income  tax  return  for  the 
short  taxable  year  in  respect  of  the  fuel 
used  during  the  calendar  quarter  ending 
March  31. 1982. 

(ii)  A  claim  for  payment  on  behalf  of  a 
decedent  may  be  filed  by  the  decedent's 
executor,  administrator,  or  any  other 
person  charged  with  responsibility  for 
the  decedent's  affairs.  Such  a  claim  must 
be  accompanied  by  copies  of  the  letters 
testamentary,  letters  of  administration. 
or.  in  the  case  of  a  claim  filed  by  other 
than  the  executor  or  administrator,  the 
information  called  for  in  Form  1310 
(Statement  of  Person  Claiming  Refund 
Due  a  Deceased  Taxpayer). 

The  claim  may  cover  only  fuel  in 
respect  of  which  the  decedent  would 
have  been  entitled  to  claim  payments. 
For  example,  if  an  individual  dies  on 
July  15. 1982.  prior  to  claiming  payment 
under  §  48.6427-1  of  $1,000  or  more 
applicable  to  fuel  purchased  and  used 
for  nontaxable  purposes  during  the 
calendar  quarter  ending  June  30,  1982, 
the  decedent's  executor  or  other  legal 
representative  may  file  a  claim  for 


payment  covering  that  calendar  quarter, 
and  take  the  credit  provided  by  section 
39(a)(3)  against  the  decedent's  income 
tax  on  the  income  tax  return  for  the 
short  taxable  year  in  respect  of  fuel 
purchased  by  the  decedent  and  so  used 
during  the  period  from  July  1, 1982,  to 
July  15, 1982,  the  date  of  death. 

(e)  Restrictions  on  claims  for  credit  or 
payment.  Credits  or  payments  are 
allowable  only  in  respect  of  fuel  that 
was  sold  by  the  producer  or  importer  in 
a  transaction  that  was  subject  to  tax 
under  section  4041.  For  example,  a  State 
or  local  government  may  not  file  a  claim 
with  respect  to  any  fuel  which  it 
purchased  tax  free  from  the  producer, 
even  though  the  State  or  local 
government  used  the  fuel  for  the 
purposes  described  in  paragraph  (a)  of 
this  section.  Similarly,  a  State  or  local 
government  may  not  file  a  claim  with 
respect  to  the  use  of  fuel  if  it  is  known 
that  another  person  is  entitled  to  claim  a 
payment,  credit,  or  refund  with  respect 
to  the  same  fuel.  For  example,  a  State  or 
local  government  may  not  file  a  claim  in 
respect  of  tax-paid  fuel  that  has  been 
resold  by  the  purchaser  to  the  State  or 
local  government. 

§  48.6427-4    Applicable  laws. 

(a)  Penalties,  excessive  claims,  etc. 
All  provisions  of  law,  including 
penalties,  applicable  in  respect  of  the 
tax  imposed  by  section  4041  shall,  to  the 
extent  applicable  and  consistent  with 
section  6427,  apply  in  respect  of  the 
payments  provided  for  in  section  6427  to 
the  same  extent  as  if  these  payments 
constituted  refunds  of  overpayments  of 
the  tax  imposed  on  the  sale  of  fuels  by 
section  4041.  For  special  rules  applicable 
to  the  assessment  and  collection  of 
amounts  constituting  excessive 
payments  under  section  6427,  see 
section  6206  and  the  regulations 
thereunder.  For  the  civil  penalty 
assessable  in  the  case  of  excessive 
claims  under  section  6427,  see  section 
6675  and  the  regulations  thereunder.  For 
the  treatment  as  an  overpayment  of  an 
amount  allowable  as  an  excessive  credit 
under  section  34  with  respect  to 
amounts  payable  under  section  6427,  see 
section  6401(b). 

(b)  Examination  of  books  and 
witnesses.  For  the  purpose  of 
ascertaining  (1)  the  correctness  of  any 
claim  made  under  section  6427  or  (2)  the 
correctness  of  any  credit  or  payment 
made  in  respect  of  the  claim,  the 
Commissioner  shall  have  the  same 
authority  granted  by  paragraphs  (1).  (2), 
and  (3)  of  section  7602,  relating  to 
examination  of  books  and  witnesses,  as 
if  the  person  claiming  credit  or  payment 
under  section  6427  were  the  person 
liable  for  tax. 


§  48.6427-S    Records  to  be  kept  In 
substantiation  of  credits  or  payments. 

(a)  In  general.  Every  person  making  a 
claim  for  credit  or  payment  under 
section  6427  must  keep  records 
sufficient  to  enable  the  district  director 
to  determine  whether  the  person  is 
entitled  to  credit  or  payment  under  such 
section  and,  if  so.  the  amount  of  the 
credit  or  payment.  No  particular  form  is 
prescribed  for  keeping  the  records,  but 
the  records  must  include  a  copy  of  the 
income  tax  return  or  claim  and  a  copy  of 
any  statement  or  document  submitted 
with  the  return  or  claim.  The  records 
must  also  show  with  respect  to  the 
period  covered  by  the  claim — 

(1)  The  number  of  gallons  of  fuel 
purchased  and  the  dates  of  purchase, 

(2)  The  name  and  address  of  each 
vendor  from  whom  fuel  was  purchased 
and  the  total  number  of  gallons 
purchased  from  each, 

(3)  The  number  of  gallons  of  fuel 
purchased  by  the  claimant  and  used 
during  the  period  covered  by  the  claim 
for  nontaxable  purposes,  fanning 
purposes,  for  other  purposes  taxable  at 
a  lower  rate,  in  local,  intercity,  or  school 
buses,  and 

(4)  Other  information  as  necessary  to 
establish  the  correctness  of  the  claim. 

(b)  Acceptable  records.  (1)  Evidence 
of  purchases  of  fuel,  and  the  purposes 
for  which  it  was  used,  to  substantiate 
claims  may  include  paid  dupUcate  sales 
invoices  or  tickets  from  the  fuel  dealer 
or  other  vendor,  and  detailed  records  of 
all  fuel  used  which  show  the  amount 
used  the  prescribed  purpose  and  the 
amount  used  for  other  purposes. 

(2)  Records  maintained  for  Federal  or 
State  income  tax  purposes,  or  to  support 
claims  for  refund  of  a  State  tax  on  fuel, 
may  be  used  to  the  extent  that  they 
contain  the  information  necessary  to 
substantiate  the  acciu-acy  of  the  claim 
for  credit  under  section  6427.  However, 
the  records  must  show  separately  the 
number  of  gallons  of  fuel  used  for 
nontaxable  purposes,  farming  purposes, 
other  purposes  taxable  at  a  lower  rate, 
or  in  intercity,  local,  or  school  buses 
during  the  period  covered  by  the  claim. 

(c)  Place  and  period  for  keeping 
records.  (1)  All  records  required  by  this 
section  must  be  kept  by  the  claimant  at 
a  convenient  and  safe  location  within 
the  United  States  which  is  accessible  to 
internal  revenue  officers  and  shall 
during  normal  business  hours  be 
available  for  inspection  by  internal 
revenue  officers.  If  the  claimant  has  a 
principal  place  of  business  in  the  United 
States,  the  records  must  be  kept  at  that 
place  of  business. 

(2)  Records  required  to  substantiate  a 
claim  under  section  6427  must  be 
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maintained  for  a  period  of  at  least  3 
years  from  the  last  date  prescribed  for 
the  filing  of  the  claim  for  credit  or 
payment 

Par.  37.  Section  4a.6675-l  is  revised  to 
read  as  follows: 

§  44.667S-1    Excessive  claims  under 
section  6420,  6421,  6424,  or  6427. 

(a)  Civil  penalty.  Any  person  making 
a  claim  for  credit  or  payment  under 
section  6420  (relating  to  gasoline  used 
on  farms),  section  6421  (relating  to 
gasoline  used  for  certain  non-highway 
purposes  or  by  local  transit  system], 
section  6424  (relating  to  lubricating  oil 
used  for  certain  nontaxable  purposes 
prior  to  January  7, 1983),  or  section  6427 
(relating  to  fuels  not  used  for  taxable 
purposes)  for  an  excessive  amount  shall 
be  liable,  in  addition  to  any  criminal 
penalty  provided  by  law,  to  penalty  in 
an  amount  equal  to  the  greater  of  either 

(1)  two  times  the  excessive  amount  or 

(2)  ten  dollars,  unless  the  person  shows 
that  the  making  of  the  excessive  claim 
was  due  to  reasonable  cause.  For 
provisions  relating  to  the  assessment 
and  collection  of  the  civil  penalty 
provided  by  section  6675,  see  section 
6206  and  the  regulations  thereunder. 

(b)  Excessive  amount  defined.  For 
purposes  of  section  6675(a),  the  tenn 
"excessive  amount"  means  the  amount 
by  which — 

(1)  The  claim  for  credit  or  payment 
under  section  6420.  section  6421.  section 
6424  or  section  6427  exceeds 

(2)  The  amount  of  credit  or  payment 
under  the  section  for  the  period  covered 
by  the  claim. 

Par.  38.  The  authority  citation  for  Part 
154  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805.   *   *   * 
PART  154— {AMENDED] 
§154.4-1    (Amended] 

Par.  39.  Paragraph  (e)  of  §  154.4-1 
(Temporary  Regulations  in  connection 
with  the  Airport  and  Airway  Revenue 
Act  of  1970)  is  removed. 

PART  602— REPORTING  AND 
RECORDKEEPING  REQUIREMENTS 

Par.  40.  The  authority  citation  for  Part 
602  continues  to  read  as  follows: 

Authority:  26  U  S.C.  7805. 

S  602.101    [Amended] 

Par.  41.  Section  602.101(cJ  is  amended 
as  follows: 

1.  The  following  tabular  entries  are 
inserted  in  the  appropriate  places  in  the 
table: 


Section* 

48.0-1 „ 1545-0723 

48.4084-1 _ „ 1545-0725 

48.4091-0 _ 1545-0725 

48.4092-1. 1545-0725 

48.4101-1 1545-0725 

48.4102-1 1545-0725 

48.4161(a)-l..._.._ 1545-0723 

4a4161(a}-2 1545-0723 

48.5161(a}-3 1545-0723 

48.4161(bM 1545-0723 

4a4181-2 „  1545-0723 

48.4182-2. 1545-0723 

4a6011(aJ-l 1545-0723 

48.8011{a)-2..„ ™ 1545-0723 

48.6071(aJ-l 1545-0723 

48.6081(a)-l „ 1545-0723 

48.6091-1 _ „ „....  1545-0723 

48.6101-1 „ 1545-0723 

48.6109-1 1545-0723 

48.6416(a)-l 1545-0723 

4e.6416(a)-2 154W)723 

48.6416(a)-3 _ 1545-0723 

48.6416(b)(l  )-l 1545-0723 

48.6416<b)(l)-2 1545-0723 

48.6416(b)(l)-3 1545-0723 

48.6416(b)(l}-4 1545-0723 

48.5416<b)(2)-l 1545-0723 

48.6416(b](2)-2 1545-0723 

48.6416(b)(2)-3 154S-0723 

48.6416(b)(2)-4 1545-0723 

48.6416{b)(3)-l 1545-0723 

48.6416(b)(3)-2 1545-0723 

48.6416(b){3)-3 1545-0723 

48.6416(b)(4)-l 1545-0723 

4a.6416(bM5)-l 1545-0723 

48.6416(c)-l 1545-0723 

48.6416(e)-l 1545-0723 

48.6416(0-1 1545-0723 

48  6416(j()-l 1545-0723 

48.6416{h]-l _ 1545-0723 

46^20-1 1545-0723 

48.6420-2 « 1545-0723 

«-6420-3 1545-0723 

48.6420-».„ 1545-0723 

48.6420-5 „ 1545-0723 

48.6420-6 ». 1545-0723 

48.6420-7 _ 1545-0723 

48.6421-0 — 1545-0723 

48.6421-1..„ 1545-0723 

4«-6421-Z 1545-0723 

46  6421-3 1545-0723 

48.6421-4 „ 154S-0723 

48.6421-5 1545-0723 

48.6421-6 „ „„. 1545-0723 

48.6421-7 _...  1545-0723 

48.6424-0. 1545-0723 

48.6424-1 1545-0723 

48.6424-2 „.. 1545-0723 

48.6424-3 1545-0723 

48.6424-4 1545-0723 

48.6424-5 1545-0723 

48.6424-6 _....  1545-0723 

48.6424-7 1545-0723 

48.6427-0 1545-0723 

48.6427-1 1545-0723 

48.6427-2. 1545-0723 

48.6427-3 1545-0723 

48.6427-4 1545-0723 

4a6427-5 1545-0723 

48.6675-1 1545-0723 


2.  The  entry  in  the  table  reading 

"5  48.0-5 1545-0685"  is  revised  to 

read:  "5  48.0-3  .._..  1545-0685". 

3.  The  following  tabular  entries  are 
removed  from  the  table: 


6416(b)-l 

&416(b)-2 

6416(b)-2 

6416(b)-3 

6416(b)-4 

6416(b)-5 

6420{f)-l 

6420(c)-2 

6421 (c)-l 

6421(g}-l 

64 _- 

64 

64 

64. ™. 

64 

64 

64 


(d) 

(b) 

(c) 

(a)  and  (c)...-.. 

(c) „.. 

(c) -... 

(a)  and  (b) 

(c).  (d)  and  (e) 


1545-0023 
1545-0023 
1545-0(^3 
1545-0023 
1545-0023 
1545-0023 
1545-0023 
1545-0023 


(a),  (b),  (c),  (d) 1545-0024 

(a),  (b),  (c) 1545-0024 

1545-0023 

1545-0023 

1545-0023 

1545-0023 

1545-0023 

- 1645-0023 

- 1545-0023 


This  Treasury  decision  is  issued  under 
the  authority  contained  in  section  7805 
of  the  Internal  Revenue  Code  of  1954 
(68A  Stat.  917,  28  U.S.C.  7805). 
RosGoe  L.  Egger,  Jr., 
Commissioner  of  Internal  Revenue. 

Approved:  July  18, 1985. 
Ronald  A.  Peariman, 
Assistant  Secretary  of  the  Treasury. 
(PR  Doc.  85-18444  Filed  8-7-85;  8:45  am) 

BILUNQ  CODE  a30-»1-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

29  CFR  Part  96 

Public  Contracts  and  Property 
Management;  Federal  Standards  for 
Audit  of  Federally  Funded  Grants, 
Contracts  and  Agreements 

agency:  Office  of  the  Secretary,  Labor. 
action:  Interim  final  rule;  request  for 
comments. 

summary:  The  Single  Audit  Act  of  1984 
(Act).  Pub.  L  98-502,  places  the 
responsibility  of  obtaining  annual 
organization-wide  audits  on  State  and 
local  governments  (including  Indian 
tribes)  receiving  Federal  assistance 
equal  to  or  in  excess  of  $100,000 
annually.  Governmental  units  receiving 
between  $25,000  and  $100,000  annually 
may  follow  either  the  audit  requirements 
of  the  Act  or  those  contained  in  the 
Federal  statutes  and  regulations 
governing  programs  under  which  such 
Federal  assistance  is  provided.  Pursuant 
to  Section  7505  of  the  Act,  the  Office  of 
Management  and  Budget  (OMB)  has 
issued  Circular  A-128.  "Uniform  Audit 
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Requirements  for  State  and  Local 
Governments."  0MB  Circular  A-110, 
"Uniform  Administrative  Requirements 
for  Grants  and  Other  Agreements  with 
Institutions  of  Higher  Education. 
Hospitals,  and  Other  Nonprofit 
Organizations,"  Attachment  F.  places  a 
similar  audit  responsibility  on 
organizations  covered  by  that  Circular. 
Audit  responsibility  for  organizations 
not  covered  by  0MB  Circulars  A-128 
and  A-110  are  found  throughout  the 
Department  of  Labor  (DOL)  regulations. 
This  rule  implements  OMB  Circular  A- 
128  and  Attachment  F  of  OMB  Circular 
A-110,  and  also  consolidates  into  29 
CFR  Part  96  the  audit  requirements 
currently  contained  throughout  the  DOL 
regulations  . 

DATE:  This  interim  final  rule  will  become 
effective  on  August  8, 1985.  Written 
comments  must  be  received  on  or  before 
October  7, 1985.  These  comments  will  be 
shared  with  other  Federal  agencies 
facing  the  same  requirement  to 
implement  the  Single  Audit  Act  of  1984. 
ADDRESS:  Interested  persons  should 
submit  written  comments  to  Mr.  Thomas 
C.  Komarek,  Assistant  Secretary  for 
Administration  and  Management. 
Frances  Perkins  Building.  200 
Constitution  Avenue,  NW..  Rm  2514, 
Washington,  D.C. 

Comments  will  be  available  for  pubhc 
inspection  at  the  above  address  from 
8:15  a.m.  to  4:45  p.m..  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Thomas  K.  Delaney,  Telephone: 

(202)  523-9174. 

SUPPLEMENTARY  INFORMATION:  On 

August  19. 1983.  the  DOL  published  final 
regulations  (41  CFR  29-70.217) 
implementing  the  single  audit 
requirements  contained  in  Attachment  P 
of  OMB  Circular  A-102.  "Uniform 
Administrative  Requirements  for 
Grants-in-aid  to  State  and  Local 
Governments."  In  response  to 
Congressional  concern  over  the  limited 
success  of  Attachment  P.  the  Single 
Audit  Act  was  signed  into  law  on 
October  19. 1984.  In  addition  to  requiring 
annual  organization-wide  audits  for 
State  and  local  governments  and  Indian 
tribes  receiving  Federal  assistance  equal 
to  or  in  excess  of  $100,000  and  making  it 
an  option  for  those  receiving  between 
$25,000  and  $100,000.  the  law  specifies 
that  these  audits  shall  be  in  lieu  of  any 
financial  or  financial  and  compliance 
audit  of  any  individual  Federal 
assistance  program  which  a  State  or 
local  government  or  Indian  tribe  is 
required  to  conduct  under  any  other 
Federal  law  or  regulation.  This  provision 
does  not.  however,  preclude  Federal 
agencies  from  conducting  or  contracting 


for  such  additional  audits  (including 
financial  and  compliance  audits)  as  they 
may  deem  necessary. 

Publication  as  a  Final  Rule 

As  stated  earlier,  the  major  portion  of 
this  regulation  implements  OMB 
Circular  A-128.  A  Notice  of  Issuance  of 
this  Circular  was  published  on  May  6. 
1985  (50  FR  19114).  following  a  public 
comment  period.  The  preamble  to  the 
Notice  of  Issuance  contained  a  detailed 
summary  of  the  public  comments 
received  by  the  Office  of  Management 
and  Budget.  In  order  to  expeditiously 
implement  OMB  Circular  A-128  and  the 
provisions  of  the  Single  Audit  Act.  the 
Department  has  determined  that  there  is 
good  cause  of  publishing  this  regulation 
as  an  interim  final  rule.  This  pubhcation 
is  being  done  in  accordance  with  5 
U.S.C.  552(b)  since  any  further  delay  in 
implementing  this  regulation  would  be 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest.  However, 
the  Department  will  consider  any 
additional  comments  on  this  regulation 
and  will  share  them  with  other  Federal 
agencies  facing  the  same  requirement  to 
implement  the  Single  Audit  Act  of  1984. 
Such  comments  should  be  in  writing  and 
must  be  received  on  or  before  October  7. 
1985. 

Effective  Date 

Because  there  has  been  a  previous 
opportunity  for  members  of  the  public  to 
comment  on  the  underlying  provisions  of 
this  regulation,  and  due  to  the  need  to 
expeditiously  implement  OMB  Circular 
A-128  and  the  provisions  of  the  Single 
Audit  Act,  this  regulation  shall  become 
effective  immediately  instead  of  30  days 
after  publication.  This  detemlMlion  is 
made  piu^uant  to  5  U.S.C.  553(d)(3). 

Executive  Order  12291 

This  rule  is  not  a  "major  rule"  under 
Executive  Order  12291  because  it  will 
not  likely  result  in  (1)  an  annual  effect 
on  the  economy  of  $100  million  or  more; 
(2)  a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  In  fact,  this  rule  includes 
procedures  that  encourage  small 
business  concerns  and  business 
concerns  owned  and  controlled  by 
socially  and  economically 
disadvantaged  individuals  to  participate 
in  contracts  awarded  to  fulfill  the  single 


audit  requirement.  Accordingly,  no 
regulatory  impact  analysis  is  required. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Public  Law  9ft- 
511)  the  reporting  or  recordkeeping 
provisions  included  in  this  rule  have 
been  submitted  to  OMB  for  approval. 
Requirements  for  this  rule  increase 
those  approved  by  OMB  for  audtis 
conducted  under  Circular  A-102. 
Attachment  P  (OMB  No.  122&-0017).  due 
to  the  increased  frequency  of  audit  per 
the  Single  Audit  Act  of  1984. 

List  of  Subjects  in  29  CFR  Part  96 

Government  procurement.  Grant 
programs — labor.  Government  contracts. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  for  the  reasons  set  out  in 
the  preamble.  Subtitle  A  of  Title  29  of 
the  Code  of  Federal  Regulations  is 
amended  by  adding  a  new  Part  96  to 
read: 

PART  96— AUDIT  REQUIREMENTS 
FOR  GRANTS,  CONTRACTS  AND 
OTHER  AGREEMENTS 


Sec. 
96.0 


Purpose  and  scope  of  part. 


Sut>part  96.1— Audits  of  Stale  and  Local 
Government*  and  Indian  Tribea 

96.101  Purpose  and  scope  of  subpart. 

96.102  Audit  requirements. 

Subpart  96.2— Audits  of  CollegM  and 
Universities,  Hospitals,  and  Otl>er  NonprofH 
Organizations 

96.201  Purpose  and  scope  of  subpart. 

96.202  Audit  requirements. 

Subpart  96.2— Audtts  of  Entittes  Not 
Covered  by  Etttier  Sut>part  96.1  or  Sutipail 
96.2 

96.301 
96.302 


Purpose  and  scope  of  subpart. 
Audit  requirement. 


Subpart  96.4— Access  to  Records,  Audit 
Standards  and  Rotation  of  Organization- 
Wide  AudlU  to  Ottier  Audit  Kequirements 

96.401     Access  to  records. 
96  402     Audit  standards. 
96.403    Relation  of  organization-wide  audits 
to  other  audit  requirements. 

Subpart  96.5 — [Reserved] 

Subpart  96.6— (Reserved] 

Appendix  A  to  Part  96— Office  of 

Management  and  Budget  Circular  No.  A- 
128 — Uniform  Audit  Requirements  for 
State  and  Local  Governments. 

Appendix  B  to  Part  96 — Attachment  F  to 
Office  of  Management  and  Budget 
Circular  No.  A-110 — Uniform 
Administrative  Requirements  for  Grants 
and  Other  Agreements  with  Institutions 
of  Higher  Education.  Hospitals  and  Other 
Nonprofit  Organizations. 


32052         Federal  Register  /  Vol.  50.  No.  153  /  Thursday.  August  8.  1985  /  Rules  and  Regulations 


Authority:  31  U.S.C.  7500  el  seq..  OMB 
Circular  No.  A-128  and  OMB  Circular  No.  A- 

iia 

§  96.0    Purpose  and  scop«  of  part 

The  regulations  in  this  part  implement 
Office  of  Management  and  Budget 
(OMB)  Circular  A-128,  "Uniform  Audit 
Requirements  for  State  and  Local 
Governments."  Attachment  F  of  OMB 
Circular  A-110,  "Uniform 
Administrative  Requirements  for  Grants 
and  Other  Agreements  with  Institutions 
of  Higher  Education,  Hospitals,  and 
Other  Nonprofit  Organizations,"  and 
also  consoHdates  the  audit  requirements 
contained  throughout  the  DOL 
regulations.  This  part  applies  to  all 
grants  and  contracts  and  other  Federal 
assistance  provided  by  or  on  behalf  of 
the  DOL 

Subpart  96.1— Audits  of  State  and 
Local  Governments  and  Indian  Tribes 
§96.101     Purpose  and  scope  of  subpart 

The  Single  Audit  Act  of  1984  [Act). 
Pub.  L  98-502  builds  upon  earlier  efforts 
to  improve  audits  of  Federal  aid 
programs.  The  Act  requires  State  and 
local  governments  and  hidian  tribes  that 
receive  Federal  assistance  equal  to  or  in 
excess  of  $100,(XX)  a  year  to  have  an 
audit  made  annually,  or  under  certain 
circumstances,  biennially. 
Governmental  units  receiving  between 
$25,000  and  $100,000  annually  may 
follow  either  the  audit  requirements  of 
the  Act  or  those  contained  in  the 
Federal  statutes  and  regulations  under 
which  such  Federal  assistance  is 
provided.  0\fB  Circular  A-128  was 
issued  pursuant  to  section  7505  of  the 
Act,  which  requires  the  Director  of  the 
Office  of  Management  and  Budget  to 
issue  implementing  guidelines.  It 
specifies  that  the  guidelines  include 
procedures  for  the  assignment  of 
cognizant  Federal  agencies,  criteria  for 
determining  the  appropriate  charges  to 
Federal  programs  for  the  cost  of  audits 
and  procedures  to  assure  that  small 
business  concerns  and  business 
concerns  owned  and  controlled  by 
socially  and  economically 
disadvantaged  individuals  have  the 
opportunity  to  participate  in  contracts 
awarded  to  fulfill  the  single  audit 
requirements.  This  subpart  implements 
the  guidance  provided  in  Circular  A-128 
by  establishing  uniform  audit 
requirements  and  policy  for  State  and 
local  governments  and  Indian  tribes  that 
receive  Federal  assistance  from  DOL. 
§  96. 1 02    Audit  requirements. 

The  audit  requirements  contained  in 
OMB  Circular  A-128.  attached  as 


Appendix  A  of  this  part,  shall  be 
followed  for  audits  of  all  fiscal  years 
beginning  after  December  31, 1984.  For 
audits  of  fiscal  years  beginning  on  or 
before  December  31, 1984,  organizations 
covered  by  this  subpart  have  the  option 
of  following  the  requirements  of  OMB 
Circular  A-128,  or  those  contained  in  41 
CFR  29-70.217. 

Subpart  96.2— Audits  of  Colleges  and 
Universities,  Hospitals  and  Other 
Nonprofit  Organizations 

§  96.201    Purpose  and  scope  of  subpart 
OMB  Circular  A-110,  Attachment  F, 
"Standards  for  Financial  Management 
Systems,"  provides  that  the 
organization-wide  audit  is  the  preferred 
form  of  audit  coverage  for  colleges  and 
universities,  hospitals,  and  other 
nonprofit  organizations.  This  subpart 
implements  the  guidance  provided  in 
Attachment  F  of  OMB  Circular  A-110  by 
establishing  uniform  audit  requirements 
for  colleges  and  universities,  hospitals, 
and  other  nonprofit  organizations  that 
receive  Federal  assistance  from  DOL 
equal  to  or  in  excess  of  $25,000  in  any 
one  fiscal  year. 

§  96.202    Audit  requirements. 

The  audit  requirement  contained  in 
OMB  Circular  A-110.  Attachment  F, 
attached  as  Appendix  B  of  this  part, 
shall  be  followed  for  audits  of  all  fiscal 
years  beginning  on  or  after  August  8, 
1985.  The  audit  requirement  contained  in 
41  CFR  29-70.217a  shall  be  followed  for 
audits  of  fiscal  years  beginning  before 
August  8, 1985.  Organizations  covered 
by  this  subpart  are  responsible  for 
arranging  for  independent  audits  that 
meet  the  requirements  of  this  section. 
Such  audits  should  be  made  annually, 
but  must  be  made  at  least  biennially. 
Audits  conducted  biennially  under  the 
provisions  of  this  subpart  shall  cover 
both  years  within  the  biennial  period. 
OMB  Circular  A-128  provides  detailed 
guidance  on  the  conduct  of  organization- 
wide  audits.  Colleges  and  universities, 
hospitals,  and  other  nonprofit 
organizations  are  required  to  follow  this 
guidance  in  the  conduct  of  audits  made 
pursuant  to  this  subpart. 

Subpart  96.3— Audits  of  Entities  Not 
Covered  by  Either  Subpart  96.1  or 
Subpart  96.2 

§96.301     Purpose  and  scope  of  subpart 

This  subpart  prescribes  the 
requirement  for  audit  of  grantees, 
contractors,  subgrantees,  and 
subcontractors  that  receive  funds  from 


DOL  and  are  not  covered  by  either 
Subpart  96.1  or  Subpart  96.2. 

§  96.302    Audit  requirement 

The  Secretary  of  Labor  is  responsible 
for  the  survey,  audit  or  examination  of 
grantees/contractors  and  their 
subgrantees  and  subcontractors  covered 
by  this  subpart.  Such  surveys,  audits,  or 
examinations  shall  be  conducted  at  the 
Secretary's  discretion. 

Subpart  96.4— Access  to  Records, 
Audit  Standards  and  Relation  of 
Organization-wide  Audits  to  Other 
Audit  Requirements 

§  96.401    Access  to  records. 

The  Secretary,  the  DOL  Inspector 
General,  the  Comptroller  General  of  the 
United  States,  or  any  of  their  duly 
authorized  representatives  (including 
certified  public  accountants  under 
contract],  shall  have  access  to  any 
books,  documents,  papers,  and  records 
(manual  and  automated)  of  the  entity 
receiving  funds  from  the  DOL  and  its 
subgrantees/subcontractors  for  the 
purpose  of  making  surveys,  audits, 
examinations,  excerpts,  and  transcripts. 

§96.402    Audit  standards. 

Surveys,  audits  and  examinations  will 
conform  to  the  Standards  for  Audit  of 
Governmental  Organizations,  Programs, 
Activities,  and  Functions,  issued  by  the 
Comptroller  General  of  the  United 
States,  and  guides  issued  by  the 
Secretary.  For  purposes  of  meeting  audit 
requirements  under  Subparts  96.1,  96.2 
and  96.3,  only  the  standards  for  financial 
and  compliance  audits  need  apply. 

§  96.403    Relation  of  organization-wide 
audits  to  ott>er  audit  requirements. 

To  the  extent  that  audits  conducted  in 
accordance  with  Subpart  96.1  or  Subpart 
96.2  provide  DOL  officials  with  the 
information  needed  to  carry  out  their 
responsibilities  under  Federal  law  or 
DOL  regulations,  the  Secretary  shall  rely 
upon  and  use  the  information. 
Additional  audit  efforts  are  not 
precluded,  but  such  efforts  must  build 
upon  the  organization-wide  audit  and 
not  duplicate  it.  The  provisions  of 
Subparts  96.1.  96.2  and  96.3  do  not 
authorize  a  covered  entity,  after  having 
complied  with  those  requirements,  to 
constrain,  in  any  manner,  the  Secretary 
from  carrying  out  additional  surveys, 
audits  or  examinations  as  deemed 
necessary. 
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Subpart  96.5  [Reserved] 

Subpart  96.6  [Reserved] 

Appendix  A  to  Part  96— Office  of 
Management  and  Budget  Circular  No. 
A-128 — Uniform  Audit  Requirements  for 
State  and  Local  Governments 

EXECUTIVE  OFFICE  OF  THE 
PRESIDENT 

Office  of  Management  and  Budget 
CIRCUUVR  NO.  A-128 
April  12,  1985 

To  the  Heads  of  Executive  Departments  and 

Eslcblishments. 
Subject:  Audits  of  State  and  Local 

Governments. 

1.  Purpose.  This  Circular  is  issued  pursuant 
to  the  Single  Audit  Act  of  1984,  Pub.  L.  98- 
502.  It  establishes  audit  requirements  for 
State  and  local  governments  that  receive 
Federal  aid,  and  defines  Federal 
responsibilities  for  implementing  and 
monitoring  those  requirements. 

2.  Supersession.  The  Circular  supersedes 
Attachment  P.  "Audit  Requirements,"  of 
Circular  A-102,  "Uniform  requirements  for 
grants  to  State  and  local  governments." 

3.  Background.  The  Single  Audit  Act  builds 
upon  earlier  efforts  to  improve  audits  of 
Federal  aid  programs.  The  Ac»  requires  State 
or  local  governments  that  receive  $100,000  or 
more  a  year  in  Federal  funds  to  have  an  audit 
made  for  that  year.  Section  7505  of  the  Act 
requires  the  Director  of  the  Office  of 
Management  and  Budget  to  prescribe 
policies,  procedures  and  guidelines  to 
implement  the  Act.  It  specifies  that  the 
Director  shall  designate  "cognizant"  Federal 
agencies,  determine  criteria  for  making 
appropriate  charges  to  Federal  programs  for 
the  cost  of  audits,  and  provide  procedures  to 
assure  that  small  firms  or  firms  owned  and 
controlled  by  disadvantaged  individuals  have 
the  opportunity  to  participate  in  contracts  for 
single  audits. 

4.  Policy.  The  Single  Audit  Act  requires  the 
following: 

a.  State  or  local  governments  that  receive 
$100,000  or  more  a  year  in  Federal  financial 
assistance  shall  have  an  audit  made  in 
accordance  with  this  Circular. 

b.  Slate  or  local  governments  that  receive 
between  $25,000  and  $100,000  a  year  shall 
have  an  audit  made  in  accordance  with  this 
Circular,  or  in  accordance  with  Federal  laws 
and  regulations  governing  the  programs  they 
participate  in. 

c.  State  or  local  governments  that  receive 
less  than  $25,000  a  year  shall  be  exempt  from 
compliance  with  the  Act  and  other  Federal 
audit  requirements.  These  State  and  local 
governments  shall  be  governed  by  audit 
requirements  prescribed  by  State  or  local  law 
or  regulation. 

d.  Nothing  in  this  paragraph  exempts  State 
or  local  governments  from  maintaining 
records  of  Federal  financial  assistance  or 
from  providing  access  to  such  records  to 
Federal  agencies,  as  provided  for  in  Federal 
law  or  in  Circular  A-102,  "Uniform 
requirements  for  grants  to  State  or  local 
governments." 


5.  Definitions.  For  the  purposes  of  this 
Circular  the  following  definitions  from  the 
Single  Audit  Act  apply: 

a.  "Cognizant  agency"  means  the  Federal 
agency  assigned  by  the  Office  of 
Management  and  Budget  to  carry  out  the 
responsibilities  described  in  paragraph  11  of 
this  Circular. 

b.  "Federal  financial  assistance"  means 
assistance  provided  by  a  Federal  agency  in 
the  form  of  grants,  contracts,  cooperative 
agreements,  loans,  loan  guarantees,  property, 
interest  subsidies,  insurance,  or  direct 
appropriations,  but  does  not  include  direct 
Federal  cash  assistance  to  individuals.  It 
includes  awards  received  directly  from 
Federal  agencies,  or  indirectly  through  other 
units  of  State  and  local  governments. 

c.  "Federal  agency"  has  the  same  meaning 
as  the  term  "agency"  in  section  551(1)  of  Title 
5,  United  States  Code. 

d.  "Generally  accepted  accounting 
principles"  has  the  meaning  specified  in  the 
generally  accepted  government  auditing 
standards. 

e.  "Generally  accepted  government 
auditing  standards"  means  the  Standards  For 
Audit  of  Government  Organizations. 
Programs.  Activities,  and  Functions. 
developed  by  the  Comptroller  General,  dated 
Febuary  27,  1981. 

f  "Independent  auditor"  means: 

(1)  A  State  or  local  government  auditor 
who  meets  the  independence  standards 
specified  in  generally  accepted  government 
auditing  standards;  or 

(2)  A  public  accountant  who  meets  such 
independence  standards. 

g.  "Internal  controls"  means  the  plan  of 
organization  and  methods  and  procedures 
adopted  by  management  to  ensure  that: 

[1]  Resource  use  is  consistent  with  laws, 
regulations,  and  policies: 

(2)  Resources  are  safeguarded  against 
waste,  loss,  and  misuse:  and 

(3)  Reliable  data  are  obtained,  maintained, 
and  fairly  disclosed  in  reports. 

h.  "Indian  tribe"  means  any  Indian  tribe, 
band,  nations,  or  other  organized  group  or 
community,  including  any  Alaskan  Native 
village  or  regional  or  village  corporations  (as 
defined  in,  or  established  under,  the  Alaskan 
Native  Claims  Settlement  Act)  that  is 
recognized  by  the  United  States  as  eligible 
for  the  special  programs  and  services 
provided  by  the  United  States  to  Indians 
because  of  their  status  as  Indians. 

i.  "Local  government"  means  any  unit  of 
local  government  within  a  State,  including  a 
county,  a  borough,  municipality,  city,  town, 
township,  parish,  local  public  authority, 
special  district,  school  district,  intrastate 
district,  council  of  governments,  and  any 
other  instrumentality  of  local  government. 

j.  "Major  Federal  Assistance  Program."  as 
defined  by  Pub.  L.  98-502.  is  described  in  the 
Attachment  to  this  Circular. 

k.  "Public  accountants"  means  those 
individuals  who  meet  the  qualification 
standards  included  in  generally  accepted 
government  auditing  standards  for  personnel 
performing  government  audits. 

1.  "State"  means  any  State  of  the  United 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the  Virgin 
Islands.  Guam.  American  Samoa,  the 


Commonwealth  of  the  Northern  Mariana 
Islands,  and  the  Trust  Territory  of  the  Pacific 
Islands,  any  instrumentality  thereof  and  any 
multi-Slate,  regional,  or  interstate  entity  that 
has  governmental  functions  and  any  Indian 
tribe. 

m.  "Subrecipient"  means  any  person  or 
government  department,  agency,  or 
establishment  that  receives  Federal  financial 
assistance  to  carry  out  a  program  through  a 
State  or  local  government,  but  does  not 
include  an  individual  that  is  a  beneficiary  of 
such  a  program.  A  subrecipient  may  also  be  a 
direct  recipient  of  Federal  financial 
assistance. 

6.  Scope  of  audit  The  Single  Audit  Ad 
provides  that: 

a.  The  audit  shall  be  made  by  an 
independent  auditor  in  accordance  with 
generally  accepted  government  auditing 
standards  covering  financial  and  compliance 
audits. 

b.  The  audit  shall  cover  the  entire 
operations  of  a  State  or  local  government  or 
at  the  option  of  that  government,  it  may  cover 
departments,  agencies  or  establishments  that 
received,  expended,  or  otherwise 
administered  Federal  financial  assistance 
during  the  year  However,  if  a  State  or  local 
govemment  receives  $25,000  or  more  in 
General  Revenue  Sharing  Funds  in  a  fiscal 
year,  it  shall  have  an  audit  of  its  entire 
operations.  A  series  of  audits  of  individual 
departments,  agencies,  and  establishments 
for  the  same  fiscal  year  may  be  considered  a 
single  audit. 

c.  Public  hospitals  and  public  colleges  and 
universities  may  be  excluded  from  State  and 
local  audits  and  the  requirements  of  this 
Circular.  However,  if  such  entities  are 
excluded,  audits  of  these  entities  shall  be 
made  in  accordance  with  statutory 
requirements  and  the  provisions  of  Circular 
A-110,  "Uniform  requirements  for  grants  to 
universities,  hospitals,  and  other  nonprofit 
organizations." 

d.  The  auditor  shall  determine  whether 

(1)  The  financial  statements  of  the 
govemment,  department,  agency  or 
establishment  present  fairly  its  financial 
position  and  the  results  of  its  financial 
operations  in  accordance  with  generally 
accepted  accounting  principles: 

(2)  The  organization  has  internal 
accounting  and  other  control  systems  to 
provide  reasonable  assurance  that  it  is 
managing  Federal  financial  assistance 
programs  in  compliance  with  applicable  laws 
and  regulations;  and 

(3)  The  organization  has  complied  with 
laws  and  regulations  that  may  have  material 
effect  on  its  financial  statements  and  on  each 
major  Federal  assistance  program. 

7.  Frequency  of  audit.  Audits  shall  be  made 
annually  unless  the  State  or  local  govemment 
has.  by  January  1, 1987.  a  constitutional  or 
statutory  requirement  for  less  frequent  audits. 
For  those  govemments.  the  cognizant  agency 
shall  permit  biennial  audits,  covering  both 
years,  if  the  government  so  requests.  It  shall 
also  honor  requests  for  biennial  audits  by 
governments  that  have  an  administrative 
policy  calling  for  audits  less  frequent  than 
annual,  but  only  for  fiscal  years  beginning 
before  January  1, 1987. 
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8.  Internal  control  and  compliance  reviews. 
The  Single  Audit  Act  requires  that  the 
independent  auditor  determine  and  report  on 
whether  the  organization  has  internal  control 
systems  to  provide  reasonable  assurance  that 
it  is  managing  Federal  assistance  programs  in 
compliance  with  applicable  laws  and 
regulations. 

a.  Internal  control  review.  In  order  to 
provide  this  assurance  the  auditor  must  make 
a  study  and  evaluation  of  internal  control 
systems  used  in  administering  Federal 
assistance  programs.  The  study  and 
evaluation  must  be  made  whether  or  not  the 
auditor  intends  to  place  reliance  on  such 
systems.  As  part  of  this  review,  the  auditor 
shall: 

(1)  Test  whether  these  internal  control 
systems  are  functioning  in  accordance  with 
prescribed  procedures. 

(2)  Examine  the  recipient's  system  for 
monitoring  subrecipients  and  obtaining  and 
acting  on  subrecipient  audit  reports. 

b.  Compliance  review.  The  law  also 
requires  the  auditor  to  determine  whether  the 
organization  has  compUed  with  laws  and 
regulations  that  may  have  a  material  effect 
on  each  major  Federal  assistance  program. 

(1)  In  order  to  determine  which  major 
programs  are  to  be  tested  for  compliance, 
State  and  local  governments  shall  identify  in 
their  accounts  all  Federal  funds  received  and 
expended  and  the  programs  under  which  they 
were  received.  This  shall  include  funds 
received  directly  from  Federal  agencies  and 
through  other  State  and  local  governments. 

(2)  The  review  must  include  the  selection 
and  testing  of  a  representative  number  of 
charges  from  each  major  Federal  assistance 
program.  The  selection  and  testing  of 
transactions  shall  be  based  on  the  auditors 
professional  judgment  considering  such 
factors  as  ther  amount  of  expeditures  for  the 
program  and  the  individual  awards;  the 
newness  of  the  program  or  changes  in  its 
conditions;  prior  experience  with  the 
program,  particularly  as  revealed  in  audits 
and  other  evaluations  (e.g.,  inspections, 
program  reviews);  the  extent  to  which  the 
program  is  carried  out  through  subrecipients; 
the  extent  to  which  the  program  contracts  for 
goods  or  services:  the  level  to  which  the 
program  is  already  subject  to  program 
reviews  or  other  forms  of  independent 
oversight:  the  adequacy  of  the  controls  for 
ensuring  compliance;  the  expectation  of 
adherence  or  lack  of  adherence  to  the 
applicable  laws  and  regulations;  and  the 
potential  impact  of  adverse  Findings. 

(a)  In  making  the  test  of  transactions,  the 
auditor  shall  determine  whether 

—The  amounts  reported  as  expenditures 
were  for  allowable  services,  and 

— The  records  show  that  those  who  received 
services  or  benefits  were  eligible  to  receive 
them. 

(b)  In  addition  to  transaction  testing,  the 
auditor  shall  determine  whether 

— Matching  requirements,  levels  of  effort  and 
earmarking  limitations  were  met, 

— Federal  financial  reports  and  claims  for 
advances  and  reimbursements  contain 
information  that  is  supported  by  the  books 
and  records  from  which  the  basic  financial 
statements  have  been  prepared,  and 


— Amounts  claimed  or  used  for  matching 
were  determined  in  accordance  with  OMB 
Circular  A-87,  "Cost  principles  for  State 
and  local  governments, "  and  Attachment  F 
of  Circular  A-102.  "Uniform  requirements 
for  grants  to  State  and  local  governments." 
(c)  The  principal  compliance  requirements 
of  the  largest  Federal  aid  programs  may  be 
ascertained  by  referring  to  the  Compliance 
Supplement  for  Single  Audits  of  State  and 
Local  Governments,  issued  by  OMB  and 
available  from  the  Government  Printing 
Office.  For  those  programs  not  covered  in  the 
Compliance  Supplement,  the  auditor  may 
ascertain  compliance  requirements  by 
researching  the  statutes,  regulations,  and 
agreements  governing  individual  programs. 
(3)  Transactions  related  to  other  Federal 
assistance  programs  that  are  selected  in 
connection  with  examinations  of  financial 
statements  and  evaluations  of  internal 
controls  shall  be  tested  for  compliance  with 
Federal  laws  and  regulations  that  apply  to 
such  transactions. 

9.  Subrecipients.  State  or  local 
governments  that  receive  Federal  financial 
assistance  and  provide  $25,000  or  more  of  it 
in  a  fiscal  year  to  a  subrecipient  shall: 

a.  Determine  whether  State  or  local 
subrecipients  have  met  the  audit 
requirements  of  this  Circular  and  whether 
subrecipients  covered  by  Circular  A-110, 
"Uniform  requirements  for  grants  to 
universities,  hospitals,  and  other  nonprofit 
organizations,"  have  met  that  requirement: 

b.  Determine  whether  the  subrecipient 
spent  Federal  assistance  funds  provided  in 
accordance  with  applicable  laws  and 
regulations.  This  may  be  accomplished  by 
reviewing  an  audit  of  the  subrecipient  made 
in  accordance  with  this  Circular,  Circular  A- 
110,  or  through  other  means  (e.g.,  program 
reviews)  if  the  subrecipient  has  not  yet  had 
such  an  audit: 

c.  Ensure  that  appropriate  corrective  action 
is  taken  within  six  months  after  receipt  of  the 
audit  report  in  instances  of  noncompliance 
with  Federal  laws  and  regulations; 

d.  Consider  whether  subrecipient  audits 
necessitate  adjustment  of  the  recipient's  own 
records;  and 

e.  Require  each  subrecipient  to  permit 
Independent  auditors  to  have  access  to  the 
records  and  financial  statements  as 
necessary  to  comply  with  this  Circular, 

10.  Relation  to  other  audit  requirements. 
The  Single  Audit  Act  provides  that  an  audit 
made  in  accordance  with  this  Circular  shall 
be  in  lieu  of  any  financial  or  financial 
compliance  audit  required  under  individual 
Federal  assistance  programs.  To  the  extent 
that  a  single  audit  provides  Federal  agencies 
with  information  and  assurances  they  need  to 
carry  out  their  overall  responsibilities,  they 
shall  rely  upon  and  use  such  information. 
However,  a  Federal  agency  shall  make  any 
additional  audits  which  are  necessary  to 
carry  out  its  responsibilities  under  Federal 
law  and  regulation.  Any  additional  Federal 
audit  effort  shall  be  planned  and  carried  out 
in  such  a  way  as  to  avoid  duplication. 

a.  The  provisions  of  this  Circular  do  not 
limit  the  authority  of  Federal  agencies  to 
make,  or  contract  for  audits  and  evaluations 
of  Federal  financial  assistance  programs,  nor 
do  they  limit  the  authority  of  any  Federal 


agency  Inspector  General  or  other  Federal 
audit  official. 

b.  The  provisions  of  this  Circular  do  not 
authorize  any  State  or  local  government  or 
subrecipient  thereof  to  constrain  Federal 
agencies,  in  any  manner,  from  carrying  out 
additional  audits. 

c.  A  Federal  agency  that  makes  or 
contracts  for  audits  in  addition  to  the  audits 
made  by  recipients  pursuant  to  this  Circular 
shall,  consistent  with  other  applicable  laws 
and  regulations,  arrange  for  funding  the  cost 
of  such  additional  audits.  Such  additional 
audits  include  economy  and  efficiency  audits, 
program  results  audits,  and  program 
evaluations. 

11.  Cognizant  agency  responsibilities.  The 
Single  Audit  Act  provides  for  cognizant 
Federal  agencies  to  oversee  the 
implementation  of  this  Circular, 

a.  The  Office  of  Management  and  Budget 
will  assign  cognizant  agencies  for  States  and 
their  subdivisions  and  larger  local 
governments  and  their  subdivisions.  Other 
Federal  agencies  may  participate  with  an 
assigned  cognizant  agency,  in  order  to  fulfill 
the  cognizance  responsibilities.  Smaller 
governments  not  assigned  a  cognizant  agency 
will  be  under  the  general  oversight  of  the 
Federal  agency  that  provides  them  the  most 
funds  whether  directly  or  indirectly. 

b.  A  cognizant  agency  shall  have  the 
following  responsibilities: 

(1)  Ensure  that  audits  are  made  and  reports 
are  received  in  a  timely  manner  and  in 
accordance  with  the  requirements  of  this 
Circular. 

(2)  Provide  technical  advice  and  liaison  to 
State  and  local  governments  and  independent 
auditors. 

(3)  Obtain  or  make  quality  control  reviews 
of  selected  audits  made  by  non-Federal  audit 
organizations,  and  provide  the  results,  when 
appropriate,  to  other  interested  organizations. 

(4)  I>romptly  inform  other  affected  Federal 
agencies  and  appropriate  Federal  law 
enforcement  officials  of  any  reported  illegal 
acts  or  irregularities.  They  should  also  inform 
State  or  local  law  enforcement  and 
prosecuting  authorities,  if  not  advised  by  the 
recipient,  of  any  violation  of  law  within  their 
jurisdiction. 

(5)  Advise  the  recipient  of  audits  that  have 
been  found  not  to  have  met  the  requirements 
set  forth  in  this  Circular.  In  such  instances, 
the  recipient  will  be  expected  to  work  with 
the  auditor  to  take  corrective  action.  If 
corrective  action  is  not  taken,  the  cognizant 
agency  shall  notify  the  recipient  and  Federal 
awarding  agencies  of  the  facts  and  make 
recommendations  for  followrup  action.  Major 
inadequacies  or  repetitive  substandard 
performance  of  independent  auditors  shall  be 
referred  to  appropriate  professional  bodies 
for  disciplinary  action. 

(6)  Coordinate,  to  the  extent  practicable, 
audits  made  by  or  for  Federal  agencies  that 
are  in  addition  to  the  audits  made  pursuant  to 
this  Circular,  so  that  the  additional  audits 
build  upon  such  audits. 

(7)  Oversee  the  resolution  of  audit  findings 
that  affect  the  programs  of  more  than  one 
agency. 

12,  Illegal  acts  or  irregularities.  If  the 
auditor  becomes  aware  of  illegal  acts  or  other 
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irregularities,  prompt  notice  shall  be  given  to 
recipient  management  officials  above  the 
level  of  involvement.  (See  also  paragraph 
13(a)(3)  below  for  the  auditor's  reporting 
responsibilities.)  The  recipient,  in  turn,  shall 
promptly  notify  the  cognizant  agency  of  the 
illegal  acts  or  irregularities  and  of  proposed 
and  actual  actions,  if  any.  Illegal  acts  and 
irregularities  include  such  matters  as 
conflicts  of  interest,  falsification  of  records  or 
reports,  and  misappropriations  of  funds  or 
other  assets. 

13.  Audit  Reports.  Audit  reports  must  be 
prepared  at  the  completion  of  the  audit. 
Reports  serve  many  needs  of  State  and  local 
governments  as  well  as  meeting  the 
requirements  of  the  Single  Audit  Act. 

a.  The  audit  report  shall  state  that  the  audit 
was  made  in  accordance  with  the  provisions 
of  this  Circular.  The  report  shall  be  made  up 
of  at  lehst: 

(1)  The  auditor's  report  on  financial 
statements  and  on  a  schedule  of  Federal 
assistance:  the  fmancial  statements;  and  a 
schedule  of  Federal  assistance,  showing  the 
total  expenditures  for  each  Federal 
assistance  program  as  identified  in  the 
Catalog  of  Federal  Domestic  Assistance. 
Federal  programs  or  grants  that  have  not 
been  assigned  a  catalog  number  shall  be 
identified  under  the  caption  "other  Federal 
assistance." 

(2)  The  auditor's  report  on  the  study  and 
evaluation  of  internal  control  systems  must 
identify  the  organization's  significant  internal 
accounting  controls,  and  those  controls 
designed  to  provide  reasonable  assurance 
that  Federal  programs  are  being  managed  in 
compliance  with  laws  and  regulations.  It 
must  also  identify  the  controls  that  were 
evaluated,  the  controls  that  were  not 
evaluated,  and  the  material  weaknesses 
identified  as  a  result  of  the  evaluation. 

(3)  The  auditor's  report  on  compliance 
containing: 

— A  statement  of  positive  assurance  with 

respect  to  those  items  tested  for 

compliance,  including  compliance  with  law 

and  regulations  pertaining  to  fmancial 

reports  and  claims  for  advances  and 

reimbursements: 
— Negative  assurance  on  those  items  not 

tested: 
— A  summary  of  all  instances  of 

noncompliance:  and 
— An  identification  of  total  amounts 

questioned,  if  any.  for  each  Federal 

assistance  award,  as  a  result  of 

noncompliance. 

b.  The  three  parts  of  the  audit  report  may 
be  bound  into  a  single  report,  or  presented  at 
the  same  time  as  separate  documents. 

c.  All  fraud  abuse,  or  illegal  acts  or 
indications  of  such  acts,  including  all 
questioned  costs  found  as  the  result  of  these 
acts  that  auditors  become  aware  of,  should 
normally  be  covered  in  a  separate  written 
report  submitted  in  accordance  with 
paragraph  13f. 

d.  In  addition  to  the  audit  report,  the 
recipient  shall  provide  comments  on  the 
findings  and  recommendations  in  the  report, 
including  a  plan  for  corrective  action  taken  or 
planned  and  comments  on  the  status  of 
corrective  action  taken  on  prior  findings.  If 
corrective  action  is  not  necessary,  a 


statement  describing  the  reason  it  is  not 
should  accompany  the  audit  report. 

e.  The  reports  shall  be  made  available  by 
the  State  or  local  government  for  public 
inspection  within  30  days  after  the 
completion  of  the  audit. 

f.  In  accordance  with  generally  accepted 
government  audit  standards,  reports  shall  be 
submitted  by  the  auditor  to  the  organization 
audited  and  to  those  requiring  or  arranging 
for  the  audit.  In  addition,  the  recipient  shall 
submit  copies  of  the  reports  to  each  Federal 
department  or  agency  that  provided  Federal 
assistance  funds  to  the  recipient. 
Subrecipients  shall  submit  copies  to 
recipients  that  provided  them  Federal 
assistance  funds.  The  reports  shall  be  sent 
within  30  days  after  the  completion  of  the 
audit,  but  no  later  than  one  year  after  the  end 
of  the  audit  period  unless  a  longer  period  is 
agreed  to  with  the  cognizant  agency. 

g.  Recipients  of  more  than  $100,000  in 
Federal  funds  shall  submit  one  copy  of  the 
audit  report  within  30  days  after  issuance  to  a 
central  clearinghouse  to  be  designated  by  the 
Office  of  Management  and  Budget.  The 
clearinghouse  will  keep  completed  audits  on 
file  and  follow  up  with  State  and  local 
governments  that  have  not  submitted 
required  audit  reports. 

h.  Recipients  shall  keep  audit  reports  on 
file  for  three  years  from  their  issuance. 

14.  Audit  Resolution.  As  provided  in 
paragraph  11,  the  cognizant  agency  shall  be 
responsible  for  monitoring  the  resolution  of 
audit  fmdings  that  affect  the  programs  of 
more  than  one  Federal  agency.  Resolution  of 
Findings  that  relate  to  the  programs  of  a 
single  Federal  agency  will  be  the 
responsibility  of  the  recipient  and  that 
agency.  Alternate  arrangements  may  be 
made  on  a  case-by-case  basis  by  agreement 
among  the  agencies  concerned. 

Resolution  shall  be  made  within  six  months 
after  receipt  of  the  report  by  the  Federal 
departments  and  agencies.  Corrective  action 
should  proceed  as  rapidly  as  possible. 

15.  Audit  workpapers  and  reports. 
Workpapers  and  reports  shall  be  retained  for 
a  minimum  of  three  years  from  the  date  of  the 
audit  report,  unless  the  auditor  is  notified  in 
writing  by  the  cognizant  agency  to  extend  the 
retention  period.  Audit  workpapers  shall  be 
made  available  upon  request  to  the  cognizant 
agency  or  its  designee  or  the  General 
Accounting  Office,  at  the  completion  of  the 
audit. 

16.  Audit  Costs.  The  cost  of  audits  made  in 
accordance  with  the  provisions  of  this 
Circular  are  allowable  charges  to  Federal 
assistance  programs. 

a.  The  charges  may  be  considered  a  direct 
cost  or  an  allocated  indirect  cost,  determined 
in  accordance  with  the  provision  of  Circular 
A-67,  "Cost  principles  for  State  and  local 
governments." 

b.  Generally,  the  percentage  of  costs 
chafed  to  Federal  assistance  programs  for  a 
siiwe  audit  shall  not  exceed  the  percentage 
tharFederal  funds  expended  represent  of 
total  funds  expended  by  the  recipient  during 
the  Fiscal  year.  The  percentage  may  be 
exceeded,  however,  if  appropriate 
documentation  demonstrates  higher  actual 
cost. 

17.  Sanctions.  The  Single  Audit  Act 
provides  that  no  cost  may  be  charged  to 


Federal  assistance  programs  for  audits 
required  by  the  Act  that  are  not  made  in 
accordance  with  this  Circular.  In  cases  of 
continued  inability  or  unwillingness  to  have  a 
proper  audit,  Federal  agencies  must  consider 
other  appropriate  sanctions  including: 
— Withholding  a  percentage  of  assistance 

payments  until  the  audit  is  completed 

satisfactorily. 
—Withholding  or  disallowing  overhead  costs. 

and 
— Suspending  the  Federal  assistance 

agreement  until  the  audit  is  made. 

18.  Auditor  Selection.  In  arranging  for  audit 
services  State  and  local  governments  shall 
follow  the  procurement  standards  prescribed 
by  Attachment  O  of  Circular  A-102,  "Uniform 
requirements  for  grants  to  State  and  local 
governments."  The  standards  provide  that 
while  recipients  are  encouraged  to  enter  into 
intergovernmental  agreements  for  audit  and 
other  services,  analysis  should  be  made  to 
determine  whether  it  would  be  more 
economical  to  purchase  the  services  from 
private  Firms.  In  instances  where  use  of  such 
intergovernmental  agreements  are  required 
by  State  statutes  (e.g..  audit  services)  these 
statutes  will  take  precedence. 

19.  Small  and  Minority  Audit  Firms.  Small 
audit  Firms  and  audit  Firms  owned  and 
controlled  by  socially  and  economically 
disadvantaged  individuals  shall  have  the 
maximum  practicable  opportimity  to 
participate  in  contracts  awarded  to  fulfill  the 
requirements  of  this  Circular.  Recipients  of 
Federal  assistance  shall  take  the  following 
steps  to  further  this  goal: 

a.  Assure  that  small  audit  Firms  and  audit 
Firms  owned  and  controlled  by  socially  and 
economically  disadvantaged  individuals  are 
used  to  the  fullest  extent  practicable. 

b.  Make  information  on  forthcoming 
opportunities  available  and  arrange 
timeframes  for  the  audit  so  as  to  encourage 
and  facihtate  participation  by  small  audit 
firms  and  audit  firms  owned  and  controlled 
by  socially  and  economically  disadvantaged 
individuals. 

c.  Consider  in  the  contract  process  whether 
firms  competing  for  larger  audits  intend  to 
subcontract  with  small  audit  Firms  and  audit 
Firms  owned  and  controlled  by  socially  and 
economically  disadvantaged  individuals. 

d.  Encourage  contracting  with  small  audit 
Firms  or  audit  firms  owned  and  controlled  by 
socially  and  economically  disadvantaged 
individuals  which  have  traditionally  audited 
government  programs  and.  in  such  cases 
where  this  is  not  possible,  assure  that  these 
Firms  are  given  consideration  for  audit 
subcontracting  opportunities. 

e.  Encourage  contracting  with  consortiums 
of  small  audit  firms  as  described  in 
paragraph  (a)  above  when  a  contract  is  too 
large  for  an  individual  small  audit  Firm  or 
audit  firm  owned  and  controlled  by  socially 
and  economically  disadvantaged  individuals. 

f.  Use  the  services  and  assistance,  as 
appropriate,  of  such  organizations  as  the 
Small  Business  Administration  in  the 
solicitation  and  utilization  of  small  audit 
Firms  or  audit  firms  owned  and  controlled  by 
socially  and  economically  disadvantaged 
individuals. 
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20.  Reporting.  Each  Federal  agency  will 
report  to  the  Director  of  OMB  on  or  before 
March  1. 1987.  and  annually  thereafter  on  the 
effectiveness  of  State  and  local  governments 
in  carrying  out  the  provisions  of  this  Circular. 
The  report  must  identify  each  State  ur  local 
government  or  Indian  tribe  that,  in  the 
opinion  of  the  agency,  is  failing  to  comply 
with  the  Circular. 

21.  Regulations.  Each  Federal  agency  shall 
include  the  provisions  of  this  Circular  in  its 
regulations  implementing  the  Single  Audit 
Act. 

22.  Effective  date.  This  Circular  is  effective 
upon  publication  and  shall  apply  to  fiscal 
years  of  State  and  local  governments  that 
begin  after  December  31, 1964.  Earlier 
implementation  is  encouraged.  However, 
until  it  is  implemented,  the  audit  provisions 
of  Attachment  P  to  Circular  A-102  shall 
continue  to  be  observed. 

23.  Inquiries.  All  questions  or  inquiries 
should  be  addressed  to  Financial 
Management  Division,  Office  of  Management 
and  Budget  telephone  number  202/395-3993. 

24.  Sunset  review  date.  This  Circular  shall 
have  an  independent  policy  review  to 
ascertain  its  effectiveness  three  years  from 
the  date  of  issuance. 

David  A.  Stockman. 
Director. 

Attachment — Circular  A-128 

Definition  of  Major  Program  as 
Provided  in  Pub.  L  98-502 

"Major  Federal  Assistance  Program."  for 
State  and  local  governments  having  Federal 
assistance  expenditures  between  SlOaOOO 
and  Si 00.000.000.  means  any  program  for 
which  Federal  expenditures  duruag  the 
applicable  year  exceed  the  larger  of  S300.000. 
or  3  percent  of  such  total  expenditures. 

Where  total  expenditures  of  Federal 
assistance  exceed  $100,000,000,  the  following 
criteria  apply: 
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Appendix  B  to  Part  96— Attachment  F  to 
Office  of  Management  and  Budget 
Circular  No.  A-110 — Uniform 
Administrative  Requirements  for  Grants 
and  Other  Agreements  with  Institutions 
of  Higher  Education,  Hospitals,  and 
Other  Nonprofit  Organizations. 

Attachment  F.— Circular  No.  A-110: 
Standards  for  financial  management  systems 

1.  This  attachment  prescribes  standards  for 
finandai  management  systems  of  recipients. 
Federal  sponsoring  agencies  shall  not  impose 
additional  standards  on  recipients  unless 
specifically  provided  for  in  the  applicable 


statutes  (e.g.,  the  Joint  Funding  Simpliflcation 
Act,  P.L  93-510]  or  other  attachments  to  this 
circular.  However.  Federal  sponsoring 
agencies  are  encouraged  to  make  suggestions 
and  assist  recipients  in  establishing  or 
improving  financial  management  systems 
when  such  assistance  is  needed  or  requested. 

2.  Recipients'  Hnancial  management 
systems  shall  provide  for 

a.  Accurate,  current  and  complete 
disclosure  of  the  financial  results  of  each 
federally  sponsored  project  or  program  in 
accordance  with  the  reporting  requirements 
set  forth  in  Attachment  G  to  this  circular. 
When  a  Federal  sponsoring  agency  requires 
reporting  on  an  accrual  basis,  the  recipient 
shall  not  be  required  to  establish  an  accrual 
accounting  system  but  shall  develop  such 
accrual  data  for  its  reports  on  the  basis  of  an 
analysis  of  the  documentation  on  hand. 

b.  Records  that  identify  adequately  the 
source  and  application  of  funds  for  federally 
sponsored  activities.  These  records  shall 
contain  information  pertaining  to  Federal 
awards,  authorizations,  obligations, 
unobligated  balances,  assets,  outlays,  and 
income. 

c.  Effective  control  over  and  accountabiHty 
for  all  funds,  prroperty  and  other  assets. 
Recipients  shall  adequately  safeguard  all 
such  assets  and  shall  assure  that  they  are 
used  solely  for  authorized  purposes. 

d.  Comparison  of  actual  outlays  with 
budget  amounts  for  each  grant  or  other 
agreement.  Whenever  appropriate  or  required 
by  the  Federal  sponsoring  agency,  Rnancial 
information  should  be  related  to  performance 
and  unit  cost  data. 

e.  Procedures  to  minimize  the  time  elapsing 
between  the  transfer  of  funds  from  the  U.S. 
Treasury  and  the  disbursement  by  the 
recipient,  whenever  funds  are  advanced  by 
the  Federal  Government.  When  advances  are 
made  by  a  letter-of-credit  method,  the 
recipient  shall  make  drawdowns  as  close  as 
possible  to  the  time  of  making  disbursements. 

f.  Procedures  for  determining  the 
reasonableness,  allowability  and  allocability 
of  costs  in  accordance  with  the  provisions  of 
the  applicable  Federal  cost  principles  and  the 
terms  of  the  grant  or  other  agreement. 

g.  Accounting  records  that  are  supported 
by  source  documentation. 

h.  Examinations  in  the  form  of  audits  or 
internal  audits.  Such  audits  shall  be  made  by 
qualified  individuals  who  are  sufficiently 
independent  of  those  who  authorize  the 
expenditure  of  Federal  funds,  to  produce 
unbiased  opinions,  conclusions  or  judgments. 
They  shall  meet  the  independence  criteria 
along  the  lines  of  Chapter  3,  Part  3  of  the  U-S. 
General  Accounting  OfHce  publication. 
Standards  for  Audit  of  Governmental 
Organizations,  Programs,  Activities  and 
Functions.  These  examinations  are  intended 
to  ascertain  the  effectiveness  of  the  financial 
management  systems  and  internal  procedures 
that  have  been  established  to  meet  the  terms 
and  conditions  of  the  agreements.  It  is  not 
intended  that  each  agreement  awarded  to  the 
recipient  l>e  examined.  Generally, 
examinations  should  Iw  conducted  on  an 
organization-wide  basis  to  test  the  fiscal 
integrity  of  financial  transactions,  as  well  as 
compliance  with  the  terms  and  conditions  of 
the  Federal  grants  and  other  agreements. 


Such  tests  would  include  an  appropriate 
sampling  of  Federal  agreements. 
Examinations  will  be  conducted  tvith 
reasonable  frequency,  on  a  continuing  basis 
or  at  scheduled  intervals,  usually  annually, 
but  not  less  frequently  than  every  two  years. 
The  frequency  of  these  examinations  shall 
depend  upon  the  nature,  size  and  the 
complexity  of  the  activity.  These 
examinations  do  not  relieve  Federal  agencies 
of  their  audit  responsibilities,  but  may  affect 
the  frequency  and  scope  of  such  audits. 

i.  A  systematic  method  to  assure  timely 
and  appropriate  resolution  of  audit  findings 
and  recommendations. 

3.  Primary  recipients  shall  require 
subrecipients  (as  defined  in  paragraph  5  of 
the  basic  circular)  to  adopt  the  standards  in 
paragraph  2,  above  except  for  the 
requirement  in  subparagraph  2e,  regarding 
the  use  of  the  letter-of-credit  method  and  that 
part  of  subparagraph  2a,  regarding  reporting 
forms  and  frequencies  prescribed  in 
Attachment  G  to  this  circular. 

Signed  at  Washington,  D.C.  this  24th  day 
of  July  1985. 
WUUam  E.  Brock, 
Secretary  of  Labor. 
[FR  Doc.  85-18815  Filed  8-7-85;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
32  CFR  Part  97 

[DoD  Directive  5405.2] 

Release  of  Official  Informatfon  In 
Litigation  and  Testimony  by 
Department  of  Defense  Personnel  as 
Witnesses 

agency:  Office  of  the  Secretary,  DOD. 
action:  Final  rule. 

summary:  This  final  rule  establishes 
policies,  practices,  responsibilities,  and 
procedures  for  the  release  of  official 
DoD  information  in  litigation  and  for  the 
appearance  and  testimony  by  DoD 
personnel  as  witnesses  during  litigation. 

EFFECTWE  DATE:  July  23,  1985. 

ADDRESS:  General  Counsel.  Department 
of  Defense,  Pentagon.  Room  3E980. 
Washington,  D.C.  20301-1600. 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Kathleen  A.  Buck,  Assistant  General 
Counsel  for  Legal  Counsel,  Department 
of  Defense,  telephone  (202)  697-2714. 

SUPPLEMENTARY  INFORMATION:  This 

final  rule  was  pubhshed  as  a  proposed 
rule  for  public  comment  in  50  FR  10248 
(March  14. 1985),  as  corrected  in  50  FR 
12337  (March  28, 1985).  The  final  rule 
reflects  the  program  as  adopted  by  the 
Department  of  Defense  following  the 
public  comment  and  internal 
coordination  processes. 
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List  of  Subjects  in  32  CFR  Part  97. 

Courts,  Government  employees,  Law. 

Accordingly.  32  CFR  is  Amended  by 

adding  a  new  Part  97  reading  as  follows: 

PART  97— RELEASE  OF  OFFICIAL 
INFORMATION  IN  LITIGATION  AND 
TESTIMONY  BY  DOD  PERSONNEL  AS 
WITNESSES 

Sec. 

97.1  Purpose. 

97.2  Applicability  and  scope. 

97.3  Definitions. 

97.4  Policy. 

97.5  Responsibilities. 

97.6  Procedures. 

Authority:  5  U.S.C.  301;  10  U.S.C.  133. 

§97.1    Purpose.' 

This  Directive  establishes  policy, 
assigns  responsibilities,  and  prescribes 
procedures  for  the  release  of  official 
DoD  information  in  litigation  and  for 
testimony  by  DoD  personnel  as 
witnesses  during  litigation. 

§  97.2    Applicability  and  scope. 

(a)  This  Directive  applies  to  the  Office 
of  the  Secretary  of  Defense  (OSD),  the 
Military  Departments,  the  Organization 
of  the  Joint  Chiefs  of  Staff  (OJCS),  the 
Unified  and  Specified  Commands,  and 
the  Defetise  Agencies  (hereafter  referred 
to  as  "DoD  Components"),  and  to  all 
personnel  of  such  DoD  Components. 

(b)  This  Directive  does  not  apply  to 
the  release  of  official  information  or 
testimony  by  DoD  personnel  in  the 
following  situations: 

(1)  Before  courts-martial  convened  by 
the  authority  of  the  Military 
Departments  or  in  administrative 
proceedings  conducted  by  or  on  behalf 
of  a  DoD  Component; 

(2)  Pursuant  to  administrative 
proceedings  conducted  by  or  on  behalf 
of  the  Equal  Emplojinent  Opportunity 
Commission  (EEOC)  or  the  Merit 
Systems  Protection  Board  (MSPB).  or 
pursuant  to  a  negotiated  grievance 
procedure  under  a  collective  bargaining 
agreement  to  which  the  Government  is  a 
party; 

(3)  In  response  to  requests  by  Federal 
Government  counsel  in  litigation 
conducted  on  behalf  of  the  United 
States; 

(4)  As  part  of  the  assistance  required 
pursuant  to  DoD  Directive  5220.6, 
"Industrial  Personnel  Security  Clearance 
Program,"  December  20  1976;  or, 

(5)  Pursuant  to  disclosure  of 
information  to  Federal,  State,  and  local 
prosecuting  and  law  enforcement 
authorities,  in  conjunction  with  an 
investigation  conducted  by  a  DoD 
criminal  investigative  organization. 


(c)  This  Directive  does  not  supersede 
or  modify  existing  laws  or  DoD  program 
governing  the  testimony  of  DoD 
personnel  or  the  release  of  official  DoD 
information  during  grand  jury 
proceedings,  the  release  of  ofTicial 
information  not  involved  in  litigation,  or 
the  release  of  official  information 
pursuant  to  the  Freedom  of  Information 
Act,  5  U.S.C.  552,  or  the  Privacy  Act,  5 
U.S.C.  552a,  nor  does  this  Directive 
preclude  treating  any  written  request  for 
agency  records  that  is  not  in  the  nature 
of  legal  process  as  a  request  under  the 
Freedom  of  Information  or  Privacy  Acts. 

(d)  This  Directive  is  not  intended  to 
infringe  upon  or  displace  the 
responsibilities  committed  to  the 
Department  of  Justice  in  conducting 
litigation  on  behalf  of  the  United  States 
in  appropriate  cases. 

(e)  This  Directive  does  not  preclude 
official  comment  on  matters  in  litigation 
in  appropriate  cases. 

(f)  This  Directive  is  intended  only  to 
provide  guidance  for  the  internal 
operation  of  the  Department  of  Defense 
and  is  not  intended  to,  does  not.  and 
may  not  be  relied  upon  to  create  any 
right  or  benefit,  substantive  or 
procedural,  enforceable  at  law  against 
the  United  States  or  the  Department  of 
Defense. 

§97.3    Definitions. 

(a)  Demand.  Subpoena,  order,  or  other 
demand  of  a  court  of  competent 
jurisdiction,  or  other  specific  authority, 
for  the  production,  disclosure,  or  release 
of  official  DoD  information  or  for  the 
appearance  and  testimony  of  DoD 
personnel  as  witnesses. 

(b)  DoD  Personnel  Present  and  former 
U.S.  military  personnel;  Service 
Academy  cadets  and  midshipmen;  and 
present  and  former  civilian  employees 
of  any  Component  of  the  Department  of 
Defense,  including  nonappropriated 
fund  activity  employees;  non-U.S. 
nationals  who  perform  services 
overseas,  under  the  provisions  of  status 
of  forces  agreements,  for  the  United 
States  Armed  Forces;  and  other  specific 
individuals  hired  through  contractual 
agreements  by  or  on  behalf  of  the 
Department  of  Defense. 

(c)  Litigation.  All  pretrial,  trial,  and 
post-trial  stages  of  all  existing  or 
reasonably  anticipated  judicial  or 
administrative  actions,  hearings, 
investigations,  or  similar  proceedings 
before  civilian  courts,  commissions, 
boards  (including  the  Armed  Services 
Board  of  Contract  Appeals),  or  other 
tribunals,  foreign  and  domestic.  This 
term  includes  responses  to  discovery 
requests,  depositions,  and  other  pretrial 
proceedings,  as  well  as  responses  to 
formal  or  informal  requests  by  attorneys 


or  others  in  situations  involving 
litigation. 

(d)  Official  Information.  All 
information  of  any  kind,  however 
stored,  that  is  in  the  custody  and  control 
of  the  Department  of  Defense,  relates  to 
information  in  the  custody  and  control 
of  the  Department,  or  was  acquired  by 
DoD  personnel  as  part  of  their  official 
duties  or  because  of  their  official  status 
within  the  Department  while  such 
personnel  were  employed  by  or  on 
behalf  of  the  Department  or  on  active 
duty  with  the  United  States  Armed 
Forces. 

§97.4    Policy. 

it  is  DoD  policy  that  official 
information  should  generally  be  made 
reasonably  available  for  use  in  Federal 
and  State  courts  and  by  other 
governmental  bodies  unless  the 
information  is  classified,  privileged,  or 
otherwise  protected  from  public 
disclosure. 

§  97.5    Responsibilities. 

(a)  The  General  Counsel  Department 
of  Defense,  shall  provide  general  policy 
and  procedural  guidance  by  the 
issuance  of  supplemental  instructions  or 
specific  orders  concerning  the  release  of 
official  DoD  information  in  litigation  and 
the  testimony  of  DoD  personnel  as 
witnesses  during  litigation. 

(b)  The  Heads  of  DoD  Components 
shall  issue  appropriate  regulations  to 
implement  this  Directive  and  to  identify 
official  information  that  is  involved  in 
litigation. 

§  97.6    Procedures. 

(a)  Authority  to  Act.  (1)  In  response  to 
a  litigation  request  or  demand  for 
official  DoD  information  or  the 
testimony  of  DoD  personnel  as 
witnesses,  the  General  Counsels  of  DoD. 
Navy,  and  the  Defense  Agencies;  the 
Judge  Advocates  General  of  the  Military 
Departments:  and  the  Chief  Legal 
Advisors  to  the  JCS  and  the  Unified  and 
Specified  Commands,  with  regard  to 
their  respective  Components,  are 
authorized — after  consulting  and 
coordinating  with  the  appropriate 
Department  of  Justice  litigation 
attorneys,  as  required — to  determine 
whether  official  information  may  be 
released  in  litigation;  whether  DoD 
personnel  assigned  to  or  affiliated  with 
the  Component  may  be  interviewed, 
contacted,  or  used  as  witnesses 
concerning  official  DoD  information  or 
as  expert  witnesses;  and  what,  if  any. 
conditions  will  be  imposed  upon  such 
release,  interview,  contact,  or  testimony. 
Delegation  of  this  authority,  to  include 
the  authority  to  invoke  appropriate 
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claims  of  privilege  before  any  tribunal, 
is  permitted. 

(2)  In  the  event  that  a  DoD  Component 
receives  a  litigation  request  or  demand 
for  official  information  originated  by 
another  Component,  the  receiving 
Component  shall  forward  the 
appropriate  portions  of  the  request  or 
demand  to  the  originating  Component 
for  action  in  accordance  with  this 
Directive.  The  receiving  Component 
shall  also  notify  the  requestor,  court,  or 
other  authority  of  its  transfer  of  the 
request  or  demand. 

(3)  Notwithstanding  the  provisions  of 
§  97.6(a)  (1)  and  (2),  the  General 
Counsel.  DoD,  in  litigation  involving 
terrorism,  espionage,  nuclear  weapons, 
intelligence  means  or  sources,  or 
otherwise  as  deemed  necessary,  may 
notify  Components  that  General 
Counsel,  DoD,  will  assume  primary 
responsibility  for  coordinating  all 
litigation  requests  and  demands  for 
official  DoD  information  or  testimony  of 
DoD  personnel,  or  both;  consulting  with 
the  Department  of  Justice,  as  required; 
and  taking  final  action  on  such  requests 
and  demands. 

(b)  Factors  to  Consider.  In  deciding 
whether  to  authorize  the  release  of 
ofTicial  DoD  information  or  the 
testimony  of  DoD  personnel  concerning 
official  information  (hereafter  referred 
to  as  "the  disclosure")  pursuant  to 
§  97.6(a),  DoD  officials  should  consider 
the  following  types  of  factors: 

(1)  Whether  the  request  or  demand  is 
unduly  burdensome  or  otherwise 
inappropriate  under  the  applicable  court 
rules; 

(2)  Whether  the  disclosure,  including 
release  in  camera,  is  appropriate  under 
the  rules  of  procedure  governing  the 
case  or  matter  in  which  the  request  or 
demand  arose; 

(J)  Whether  the  disclosure  would 
violate  a  statute,  executive  order, 
regulation,  or  directive: 

(4)  Whether  the  disclosure,  including 
release  in  camera,  is  appropriate  or 
necessary  under  the  relevant 
substantive  law  concerning  privilege; 

(5)  Whether  the  disclosure,  except 
when  in  camera  and  necessary  to  assert 
a  claim  of  privilege,  would  reveal 
information  properly  classified  pursuant 
to  DoD  5200.1-R,  "Information  Security 
Program  Regulation,"  August  1982; 
unclassified  technical  data  withheld 
from  public  release  pursuant  to  DoD 
Directive  5230.25,  "Withholding  of 
Unclassified  Technical  Data  from  Public 
Disclosure."  November  6, 1984;  or  other 
matters  exempt  from  unrestricted 
disclosure;  and, 

(6)  Whether  disclosure  would 
interfere  with  ongoing  enforcement 
proceedings,  compromise  constitutional 


rights,  reveal  the  identity  of  an 
intelligence  source  or  confidential 
informant,  disclose  trade  secrets  or 
similarly  confidential  commercial  or 
Rnancial  information,  or  otherwise  be 
inappropriate  under  the  circumstances, 
(c)  Decisions  on  Litigation  Requests 
and  Demands.  (1)  Subject  to  §  97.6(c)(5), 
DoD  personnel  shall  not.  in  response  to 
a  litigation  request  or  demand,  produce, 
disclose,  release,  comment  upon,  or 
testify  concerning  any  official  DoD 
information  without  the  prior  written 
approval  of  the  appropriate  DoD  official 
designated  in  subsection  97.6(a).  Oral 
approval  may  be  granted,  but  a  record 
of  such  approval  will  be  made  and 
retained  in  accordance  with  tha 
applicable  implementing  regulations. 

(2)  If  official  DoD  information  is 
sought,  through  testimony  or  otherwise, 
by  a  htigation  request  or  demand,  the 
individual  seeking  such  release  or 
testimony  must  set  forth,  in  writing  and 
with  as  much  specificity  as  possible,  the 
nature  and  relevance  of  the  official 
information  sought.  Subject  to 

§  97.6(c)(5),  DoD  personnel  may  only 
produce,  disclose,  release,  comment 
upon,  or  testify  concerning  those  matters 
that  were  specified  in  writing  and 
properly  approved  by  the  appropriate 
DoD  official  designated  in  §  97.6(a).  See 
United  States  ex  re/.  Touhy  v.  Ragen, 
340  U.S.  462  (1951). 

(3)  Whenever  a  litigation  request  or 
demand  is  made  upon  DoD  personnel 
for  official  DoD  information  or  for 
testimony  concerning  such  information, 
the  personnel  upon  whom  the  request  or 
demand  was  made  shall  immediately 
notify  the  appropriate  DoD  official 
designated  in  §  97.6(a)  for  the 
Component  to  which  the  individual 
contacted  is  or,  for  former  jjersonnel, 
was  last  assigned.  In  appropriate  cases, 
the  responsible  DoD  official  shall 
thereupon  notify  the  Department  of 
Justice  of  the  request  or  demand.  After 
due  consultation  and  coordination  with 
the  Department  of  Justice,  as  required, 
the  DoD  official  shall  determine  whether 
the  individual  is  required  to  comply  with 
the  request  or  demand  and  shall  notify 
the  requestor  or  the  court  or  other 
authority  of  the  determination  reached. 

(4)  If,  after  DoD  personnel  have 
received  a  litigation  request  or  demand 
and  have  in  turn  notified  the  appropriate 
DoD  official  in  accordance  with 

§  97.6(c)(3),  a  response  to  the  request  or 
demand  is  required  before  instructions 
from  the  responsible  official  are 
received,  the  responsible  official 
designated  in  §  97.6(a)  shall  furnish  the 
requestor  or  the  court  or  other  authority 
with  a  copy  of  this  Directive  and 
applicable  implementing  regulations, 
inform  the  requestor  or  the  court  or 


other  authority  that  the  request  or 
demand  is  being  reviewed,  and  seek  a 
stay  of  the  request  or  demand  pending  a 
final  determination  by  the  Component 
concerned. 

(5)  If  a  court  of  competent  jurisdiction 
or  other  appropriate  authority  declines 
to  stay  the  effect  of  the  request  or 
demand  in  response  to  action  taken 
pursuant  to  subsection  97.6(c)(4).  or  if 
such  court  or  other  authority  orders  that 
the  request  or  demand  must  be  complied 
with  notwithstanding  the  final  decision 
of  the  appropriate  DoD  official,  the  DoD 
Ikersonnel  upon  whom  the  request  or 
demand  was  made  shall  notify  the 
responsible  DoD  official  of  such  ruling 
or  order.  If  the  DoD  official  determines 
that  no  further  legal  review  of  or 
challenge  to  the  court's  order  or  ruling 
will  be  sought,  the  affected  DoD 
personnel  shall  comply  with  the  request, 
demand,  or  order.  If  directed  by  the 
appropriate  DoD  official,  however,  the 
affected  DoD  personnel  shall 
respectfully  decline  to  comply  with  the 
demand.  See  United  States  ex  reJ. 
Touhy  V.  Ragen,  340  U.S.  462  (1951). 

(d)  Fees.  Consistent  with  the 
guidelines  in  DoD  Instruction  7230.7, 
"User  Charges,"  January  29, 1985,  the 
appropriate  officials  designated  in 

§  97.6(a)  are  authorized  to  charge 
reasonable  fees,  as  established  by 
regulation  and  to  the  extent  not 
prohibited  by  law,  to  parties  seeking,  by 
request  or  demand,  onicial  DoD 
information  not  otherwise  available 
under  DoD  5400.7-R,  "DoD  Freedom  of 
Information  Act  Program."  March  24. 
1980.  Such  fees,  in  amounts  calculated  to 
reimburse  the  government  for  the 
expense  of  providing  such  information, 
may  include  the  costs  of  time  expended 
by  DoD  employees  to  process  and 
respond  to  the  request  or  demand; 
attorney  time  for  reviewing  the  requst  or 
demand  and  any  information  located  in 
response  thereto  and  for  related  legal 
work  in  connection  with  the  request  or 
damend;  and  expenses  generated  by 
materials  and  equipment  used  to  search 
for,  produce,  and  copy  the  responsive 
information.  See  Oppenheimer  Fund, 
Inc.  v.  Sanders,  437  U.S.  340  (1978). 

(e)  Expert  or  Opinion  Testimony.  DoD 
personnel  shall  not  provide,  with  or 
without  compensation,  opinion  or  expert 
testimony  concerning  official  DoD 
information,  subjects,  or  activities, 
except  on  behalf  of  the  United  States  or 
a  party  represented  by  the  Department 
of  Justice.  Upon  a  showing  by  the 
requestor  of  exceptional  need  or  unique 
circumstances  and  that  the  anticipated 
testimony  will  not  be  adverse  to  the 
interests  of  the  Department  of  Defense 
or  the  United  States,  the  appropriate 
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DoD  official  designated  in  §  97.6(a)  may, 
in  writing,  grant  special  authorization 
for  DoD  personnel  to  appear  and  testify 
at  no  expense  to  the  United  States.  If. 
despite  the  final  determination  of  the 
responsible  DoD  official,  a  court  of 
competent  jurisdiction  or  other 
appropriate  authority,  orders  the 
appearance  and  expert  or  opinion 
testimony  of  DoD  personnel,  the 
personnel  shall  notify  the  responsible 
DoD  official  of  such  order.  If  the  DoD 
official  determines  that  no  further  legal 
review  of  or  challenge  to  the  court's 
order  will  be  sought,  the  affected  DoD 
personnel  shall  comply  with  the  order.  If 
directed  by  the  appropriate  DoD  official, 
however,  the  affected  DoD  personnel 
shall  respectfully  decline  to  comply  with 
the  demand.  See  United  States  ex  rel. 
Touhy  V.  Ragen.  340  U.S.  462  (1951). 
Linda  M.  Lawson, 

A  Itemate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
August  5, 1985. 
|FR  Doc.  85-18785  Filed  8-7-85;  8:45  am] 

BILLINQ  CODE  3S10-01-«I 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  100 
(CGO  09-85-19] 

Special  Local  Regutatlons;  Annual 
Labor  Day  Fireworks  Display,  Maumee 
River 

aqency:  Coast  Guard.  DOT. 
action:  Final  rule. 

summary:  Special  local  regulations  are 
being  adopted  for  the  Annual  Labor  Day 
Fireworks  Display.  This  event  will  be 
held  on  the  Maumee  River  on  September 
2, 1985  with  an  alternate  date  of  6  or  7 
September  1985.  The  regulations  are 
needed  to  provide  for  the  safety  of  life 
on  navigable  waters  during  the  event. 
EFFECTIVE  DATES:  These  regulations 
become  effective  on  September  2. 1985 
and  terminate  on  September  7, 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
MSTC  Gary  H.  Lindsay,  Office  of  Search 
and  Rescue,  Ninth  Coast  Guard  District, 
1240  E  9th  St..  Cleveland,  OH  44199, 
(216)  522-4420. 

SUPPUSMENTARY  INFORMATION:  A  notice 
of  proposed  rule  making  has  not  been 
published  for  these  regulations  and  they 
are  being  made  effective  in  less  than  30 
days  from  the  date  of  publication. 
Following  normal  rulemaking 
procedures  would  have  been 
impractical.  The  application  to  hold  this 
event  was  not  received  until  July  26, 


1985.  and  there  was  not  sufficient  time 
remaining  to  publish  proposed  rules  in 
advance  of  the  event  or  to  provide  for  a 
delayed  effective  date.  This  has  been  an 
annual  event  for  many  years  and  no 
negative  comments  have  been  received 
concerning  the  holding  of  the  event  in 
the  past. 

Drafting  Information 

The  drafters  of  this  regulation  are 
MSTC  Gary  H.  Lindsay,  project  officer. 
Office  of  Search  and  Rescue  and  LCDR 
A.R.  Butler,  project  attorney.  Ninth 
Coast  Guard  District  Legal  Office. 

Discussion  of  Regulations 

The  Annual  Labor  Day  Fireworks 
Display  will  be  conducted  on  the 
Maumee  River  on  September  2. 1985. 
The  alternate  date  for  the  event  will  be  6 
or  7  September  1985.  This  event  will 
have  falling  debris  and  ash  and  an 
unusually  large  concentration  of 
spectator  boats  could  pose  hazards  to 
navigation  in  the  area.  Vessels  desiring 
to  transit  the  regulated  area  may  do  so 
only  with  prior  approval  of  the  Patrol 
Commander  (U.S.  Coast  Guard  Station, 
Toledo,  OH). 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 

Regulations 

In  consideration  of  the  foregoing.  Part 
100  of  title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100— (AMENDED] 

1.  The  authority  for  Part  100  continues 
to  read  as  follows: 

Authority:  33  U.S.C.  1233:  49  CFR  1.46(c)(5) 
and  33  CFR  100.35 

2.  Part  100  is  amended  to  add  a 
temporary  §  100.35-0919  to  read  as 
follows: 

§100.35-0919    MauntM  River,  Ohio. 

(a)  Regulated  Area.  (1)  The  following 
area  will  be  closed  to  vessel  navigation 
or  anchorage  for  vessels  of  65  feet  in 
length  or  greater  from  9:00  p.m.  (local 
time)  until  11«)  p.m.  on  September  2. 
1985:  That  portion  of  the  Maumee  River 
from  the  Cherry  Street  Bridge  to  the 
Anthony  Wayne  Bridge. 

(2)  The  following  portion  of  the 
Maumee  River  will  be  closed  to  all 
vessel  traffic,  from  9KX)  p.m.  (local  time) 
until  11:00  p.m.  on  September  2, 1985: 
That  portion  of  the  Maumee  River 
within  a  500  foot  radius  of  the  fireworks 
barges. 

(h)  Special  Local  Regulations.  (1) 
Vessels  under  65  feet  shall  begin 
clearing  the  shipping  charmels  at  10:30 


p.m.  local  or  when  the  fireworks  display 
ends,  whichever  comes  first. 

(2)  Two  60  foot  fireworks  barges  will 
be  moored  at  the  City  of  Toledo  Division 
of  Streets,  Harbor  and  Bridges  Building 
Dock.  Vessel  masters  shall  pass  with 
caution. 

(3)  If  the  weather  on  September  2, 
1985  is  inclement,  the  fireworks  display 
and  the  river  closure  will  be  postponed 
until  9:00  p.m.  to  11:00  p.m.  on 
September  6. 1985.  Should  another 
postponement  occur,  the  display  and 
closure  will  be  moved  to  the  same  time 
period  on  September  7. 1985.  If 
postponed,  notice  will  be  given  on 
September  2, 1985,  and  if  required  again 
on  September  6, 1985,  over  the  U.S. 
Coast  Guard  Radio  Net. 

(4)  Vessels  desiring  to  transit  the 
restricted  area  may  do  so  only  with 
prior  approval  of  the  Patrol  Commander 
and  when  so  directed  by  that  officer. 

Vessels  will  be  operated  at  a  "no 
wake"  speed  to  reduce  the  wake  to  a 
minimum  and  in  a  manner  which  will 
not  endanger  participants  in  the  event  or 
any  other  craft.  These  rules  shall  not 
apply  to  participants  in  the  event  or 
vessels  of  the  patrol,  in  the  performance 
of  their  assigned  duties. 

(5)  A  succession  of  sharp,  short 
signals  by  whistle  or  horn  from  vessels 
patrolling  the  areas  under  the  direction 
of  the  U.S.  Coast  Guard  Patrol 
Commander  shall  serve  as  a  signal  to 
stop.  Vessels  signaled  shall  stop  and 
shall  comply  with  the  orders  of  the 
Patrol  Vessel;  failure  to  do  so  may  result 
in  expulsion  from  the  area,  citation  for 
failure  to  comply,  or  both. 

Dated:  |uly  31. 1985. 
B.K.  Schaeffer 

Captain.  U.S.  Coast  Guard.  Chief  of  Staff. 
Ninth  Coast  Guard  District 
(FR  Doc.  85-18814  Filed  8-7-85;  8:45  am) 

BUXHM  CODE  4«10-14-M 


33  CFR  Part  100 
ICGD09-S5-13] 

Special  Local  Regulations;  1985 
Cleveland  National  Air  Show 

agency:  Coast  Guard,  DOT. 
action:  Final  rule. 

SUMMARY:  Special  local  regulations  are 
being  adopted  for  the  Cleveland 
National  Air  Show  which  is  to  be 
conducted  over  the  eastern  portion  of 
Cleveland  Harbor  for  the  31st  of  August 
through  the  3rd  of  September,  1985.  The 
regulations  are  needed  to  provide  for  the 
safety  of  life  on  navigable  waters  during 
the  event. 
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EFFECTIVE  DATES:  These  regulations 
become  effective  on  August  31,  and 
terminate  on  September  3, 1985. 
FOI«  FURTHER  INFORMATION  CONTACT 
MSTC  Gary  H.  Lindsay.  Office  of  Search 
and  Rescue.  Ninth  Coast  Guard  District, 
1240  E  9th  St.,  Cleveland.  OH  44199. 
(216)  522-4420. 

SUPPlfMENTARY  INFORMATION:  On  17 
June  1985,  the  Coast  Guard  published  a 
notice  of  proposed  rulemaking  in  the 
Federal  Register  for  these  regulations  (50 
FR  25091).  Interested  persons  were 
requested  to  submit  comments  and  no 
comments  were  received. 

Drafting  Informadon 

The  drafters  of  this  regulation  are 
MSTC  Gary  H.  Lindsay,  project  officer. 
Office  of  Search  and  Rescue  and  LCDR 
A.  R.  BuUer.  project  attorney.  Ninth 
Coast  Guard  District  Legal  Office. 

Discussion  of  Reguladons 

The  1985  Cleveland  National  Air 
Show  will  be  conducted  over  the  eastern 
portion  of  Cleveland  Harbor  from  the 
31st  of  August  through  the  3rd  of 
September,  1985.  This  event  will  have 
low  flying  aircraft  demonstrations,  high 
performance  aircraft  aerobatics, 
parachutists,  and  other  events  which 
could  pose  hazards  to  navigation  in  the 
area.  Vessels  desiring  to  transit  the  area 
may  do  so  only  with  prior  approval  of 
the  Patrol  Commander  (Officer-in- 
Charge.  U.S.  Coast  Guard  Station, 
Cleveland.  Ohio). 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and  non- 
significant under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  Febuary  26, 
1979).  The  economic  impact  has  been 
found  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
This  event  will  draw  a  large  number  of 
spectator  craft  into  the  area  for  the 
duration  of  the  event.  This  should  have 
a  favorable  impact  on  commercial 
facilities  providing  services  to  the 
spectators.  Any  impact  on  commercial 
traffic  in  the  area  will  be  negligible. 

Since  the  impact  of  this  regulation  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 

Regulations 

In  consideration  of  the  foregoing.  Part 
100  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 


PART  100— {AMENDED] 

1.  The  authority  for  Part  100  continues 
to  read  as  follows: 

Authority:  33  U.S.C.  1233;  48  CFR  1.4e(c)(5) 
and  33  CFR  100.35. 

2.  Part  100  is  amended  to  add  a 
temporary  §  100.35-0913  to  read  as 
follows: 

§  100.3S-0913    Cteveiand  Hartwr,  Lake 
Erie. 

The  following  area  will  be  closed  to 
vessel  navigation  or  anchorage  from  8:00 
A.M.  (local  time)  until  6:00  P.M.  (local 
time)  from  31  August  through  September 
3,1985. 

(a)  Restricted  Area.  That  portion  of 
Lake  Erie  and  Cleveland  Harbor 
enclosed  by  a  line  running  from  the 
northwest  comer  of  Dock  No.  34 
northwest  to  41  degrees  31  minutes 
North  81  degrees  42  minutes  16  seconds 
West;  then  northeast  to  a  point  at  41 
degrees  32  minutes  15  seconds  North  81 
degrees  11  minutes  15  seconds  West, 
then  southeast  to  a  point  at  Light  "2"  in 
position  at  41  degrees  31  minutes  45 
seconds  North  81  degrees  39  minutes  46 
seconds  West. 

(b)  Special  Local  Regulations.  (1) 
Vessels  desiring  to  transit  the  restricted 
area  may  do  so  only  with  the  prior 
approval  of  the  Patrol  Commander  and 
when  so  directed  by  that  officer.  Vessels 
will  be  operated  at  a  no  wake  speed  and 
in  a  manner  which  will  not  endanger 
participants  in  the  event  or  any  other 
craft.  These  rules  shall  not  apply  to 
participants,  or  vessels  of  the  patrol  in 
the  performance  of  their  assigned  duties. 

(2)  No  vessel  shall  anchor  or  drift  in 
the  area  restricted  to  navigation. 

(3)  A  succession  of  sharp,  short, 
signals  by  whistle  or  horn  from  vessels 
patrolling  the  areas  under  the  direction 
of  the  U.S.  Coast  Guard  Patrol 
Commander  shall  serve  as  a  signal  to 
stop.  Vessels  signalled  shall  stop  and 
shall  comply  with  the  orders  of  the 
Patrol  Vessel;  failure  to  do  so  may  result 
in  expulsion  from  the  area,  citation  for 
failure  to  comply,  or  both. 

(4)  All  persons  in  charge  of,  or 
operating  vessels  in  the  area  covered  by 
the  above  Special  Local  Regulations  are 
required  to  promptly  obey  the  directions 
of  the  Patrol  Commander  and  the  men 
acting  under  his  instructions  in 
connection  with  the  enforcement  of 
these  Special  Local  Regulations. 

(5)  This  section  is  effective  from  8:00 
A.M.  (local  time)  until  6:00  P.M.  (local 
time),  from  August  31  through 
September  3, 1985. 


Dated:  July  31, 1965. 
E.K.  Schaeffer, 

Captain.  U.S.  Coast  Guard.  Chief  of  Staff. 

Ninth  Coast  Guard  District 

[FR  Doc.  85-18813  Filed  8-7-85;  8:45  am] 

MLLINO  CODE  4910-14-M 


33  CFR  Part  100 

[CGO  0»-e5-14] 

Special  Local  Regulations;  Spirit  of 
America  Offshore  Grand  Prix,  Lake 
Michigan 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  Special  Local  Regulations  are 
being  adopted  for  the  Spirit  of  America 
Offshore  Grand  Prix  which  is  to  be 
conducted  on  Lake  Michigan  off  of 
Grand  Haven,  MI,  on  the  10th  of  August, 
1985.  The  regulations  are  needed  to 
provide  for  the  safety  of  life  on 
navigable  waters  during  the  event. 

EFFECTIVE  DATES:  These  regulations 
become  effective  and  terminate  on 
August  10, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

MSTC  Gary  H.  Lindsay,  Office  of  Search 
and  Rescue,  Ninth  Coast  Guard  District, 
1240  E  9th  St..  Cleveland,  OH  44199. 
(216)  522-4420. 

SUPRl^MENTARY  INFORMATION:  On  June 
17, 1985,  the  Coast  Guard  published  a 
notice  of  proposed  rulemaking  in  the 
Federal  Register  for  these  regulations  (50 
FR  25091).  Interested  persons  were 
requested  to  submit  comments  and  no 
comments  were  received. 

Drafting  Information 

The  drafters  of  this  regulation  are 
MSTC  Gary  H.  Lindsay,  project  officer. 
Office  of  Search  and  Rescue  and  LCDR 
A.  R.  Butler,  project  attorney.  Ninth 
Coast  Guard  District  Legal  Office. 

Discussion  of  Regulations 

The  Spirit  of  America  Offshore  Grand 
Prix  will  be  conducted  on  Lake 
Michigan  off  of  Grand  Haven,  MI,  on 
August  10, 1985.  It  is  sponsored  by  the 
Grand  Isle  Marina  and  is  well  known  to 
boaters  and  residents  of  this  area.  This 
event  will  have  an  estimated  50  plus 
power  boats  with  an  expected  7,000 
spectator  craft  which  could  pose 
hazards  to  navigation  in  the  area.  In 
order  to  provide  for  the  safety  of  life  and 
property,  the  Coast  Guard  will  restrict 
vessel  movement  prior  to  and  during 
this  event  within  this  section  of  Lake 
Michigan.  A  Coast  Guard  patrol  vessel 
will  be  located  at  strategic  locations 
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around  the  regulated  area  to  stop  vessel 
traffic. 

Economic  Assessment  and  Certification 

This  proposed  regulation  is 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26, 1979).  The  economic  impact 
of  this  proposal  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary'.  This  event  will  draw  a 
large  number  of  spectator  craft  into  the 
area  for  the  duration  of  the  event.  This 
should  have  a  favorable  impact  on 
commercial  facilities  providing  services 
to  the  spectators.  Any  impact  on- 
commercial  traffic  in  the  area  will  be 
negligible. 

Since  the  impact  of  this  regulation  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 

Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  100 
of  Title  33.  Code  of  Federal  Regulations, 
is  amended  as  follows: 

PART  100— (AMENDED] 

1.  The  authority  for  Part  100  continues 
to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46(c)(5) 
and  33  CFR  100.35. 

2.  Part  100  is  amended  to  add  a 
temporary  §  100.35-0914  to  read  as 
follows: 

§  100.35-0914    Lake  Michigan  oH  of  Grand 
Haven,  Ml. 

The  following  area  will  be  closed  to 
vessel  navigation  or  anchorage,  except 
for  spectator  areas  to  be  designated  by 
the  Coast  Guard  Patrol  Commander, 
from  10:00  A.M.  (local  time)  until  3:00 
P.M.  (local  time)  on  August  10,  1985. 

(a)  Restricted  Area.  That  portion  of 
Lake  Michigan  enclosed  by  the 
following  points:  43  degrees  04.4  minutes 
North,  086  degrees  16.9  minutes  West;  43 
degrees  2.5  minutes  North,  086  degrees 
19.0  minutes  West;  43  degrees  1.3 
minutes  North,  088  degrees  16.1  minutes 
West;  43  degrees  1.3  minutes  North,  086 
degrees  14.4  minutes  West;  43  degrees 
2.6  minutes  North,  086  degrees  13.5 
minutes  West;  42  degrees  47.1  minutes 
North,  086  degrees  13.1  minutes  West;  42 
degrees  56.7  minutes  North.  86  degrees 
13.4  minutes  West. 


[h]  Special  Local  Regulations.  (1) 
Vessels  desiring  to  transit  the  restricted 
area  may  do  so  only  with  the  prior 
approval  of  the  Patrol  Commander  and 
when  so  directed  by  that  officer.  Vessels 
will  be  operated  at  a  no  wake  speed  and 
in  a  manner  which  will  not  endanger 
participants  in  the  event  or  any  other 
craft.  These  rules  shall  not  apply  to 
participants,  or  vessels  of  the  patrol  in 
the  performance  of  their  assigned  duties. 

(2)  No  vessel  shall  anchor  or  drift  in 
the  area  restricted  to  navigation. 

(3)  A  succession  of  sharp,  short 
signals  by  whistle  or  horn  from  vessels 
patrolling  the  areas  under  the  direction 
of  the  U.S.  Coast  Guard  Patrol 
Commander  shall  serve  as  a  signal  to 
stop.  Vessels  signalled  shall  stop  and 
shall  comply  with  the  orders  of  the 
Patrol  Vessel;  failure  to  do  so  may  result 
in  expulsion  from  the  area,  citation  for 
failure  to  comply,  or  both. 

(4)  All  persons  in  charge  of,  or 
operating  vessels  in  the  area  covered  by 
the  above  Special  Local  Regulations  are 
required  to  promptly  obey  the  directions 
of  the  Patrol  Commander  and  the  men 
acting  under  his  instructions  in 
connection  with  the  enforcement  of 
these  Special  Local  Regulations. 

Dated:  July  31, 1985. 
B.  K.  Schaeffer, 

Captain,  U.S.  Coast  Guard,  Chief  of  Staff , 
Ninth  Coast  Guard  District 
(FR  Doc  85-18812  Filed  8-7-185:  8:45  am) 
BILUNO  CODE  4*10- 14-M 


33  CFR  Part  165 

ICOTP  San  Francisco  Regulation  85-04] 

Ports  and  Waterways  Safety:  San 
Francisco  Bay,  CA;  Safety  Zone 

aqency:  Coast  Guard.  DOT. 
ACTKMC  Temporary  rule. 

summary:  The  Coast  Guard  is 
establishing  a  Safety  Zone  in  San 
Francisco  Bay.  This  will  be  a  moving 
safety  zone  around  the  aircraft  carrier 
USS  Enterprise  and  a  parade  of  ships 
consisting  of  one  Coast  Guard,  five 
Navy  and  one  liberty  ship  during  their 
participation  in  the  Fortieth  Anniversary 
of  Peace  in  the  Pacific  event  on  14 
August  1985  in  San  Francisco  Bay,  CA. 

This  event  is  expected  to  attract 
significant  media  and  spectator 
dltention  and  possibly  a  protest 
demonstration.  The  safety  zone  is 
needed  to  ensure  the  safe  and 
unimpeded  movement  of  vessels 
participating  in  this  event  through  San 
Francisco  Bay  and  protect  the  public 
from  injury.  Entry  into  this  safety  zone  is 


prohibited  unless  authorized  by  th? 
Captain  of  the  Port,  San  Francisco  Bay. 

EFFECTIVE  DATES:  This  regulation  is 
effective  on  13  and  14  August  1985  at 
approximately  11:00  a.m.  It  terminates 
when  the  USS  Enterprise  returns  to 
Naval  Air  Station.  Alameda.  CA  at 
approximately  5:30  p.m.  PDT. 

FOR  FURTHER  INFORMATION  CONTACT: 

LTIG  Steven  J.  Boyle.  Marine  Safety 
Office,  San  Francisco  Bay  (415)  437- 
3073. 

SUPPLEMENTARY  INFORMATION:  A  dress 
rehearsal  of  this  event  will  take  place  on 
13  August  1985  at  which  time  this  safety 
zone  regulation  will  also  be  in  effect. 
The  USS  Enterprise  will  sail  from  Naval 
Air  Station,  Alameda.  CA  to  a  point 
approximately  1000  yards  north  of 
Marina  Green,  San  Francisco,  CA  where 
it  will  temporarily  anchor  during  the 
Peace  in  the  Pacific  ceremonies.  The 
parade  of  vessels  will  form  up  south  of 
the  San  Francisco-Oakland  Bay  Bridge 
and  sail  north  of  Alcatraz  Island,  then 
west  to  Harding  Rock,  then  turn  east  to 
sail  north  of  the  USS  Enterprise 
anchored  off  the  San  Francisco 
Waterfront.  The  safety  zone  will  include 
all  waters  between  the  USS  Enterprise 
and  the  parade  of  vessels  as  they  pass 
in  review  just  north  of  the  carrier.  The 
safety  zone  around  the  parade  of  ships 
will  terminate  as  each  vessel  sails 
southeast  past  Blossom  Rock.  The  safety 
zone  around  the  USS  Enterprise  will 
terminate  when  it  returns  to  naval  Air 
Station,  Alameda,  CA.  The  times  for 
vessel  movements  are  expected  to  be 
approximately  the  same  for  the 
rehearsal  on  13  August  1985  as  for  the 
actual  event  on  14  August  1965. 

In  addition  to  the  requirements  of  the 
Safety  Zone,  there  will  be  a  general 
cessation  of  activity  for  a  period  of 
approximately  one  hour  and  fifteen 
minutes  beginning  at  12:30  p.m.  PDT, 
during  the  actual  Peace  in  the  Pacific 
ceremony  on  14  August  1965,  for  ail 
vessel  traffic  within  a  5000  yard  radius 
of  Alcatraz  Island.  Vessels  outside  this 
area  should  not  enter  and  vessels  within 
the  area  should  stop  or  slow  to  bare 
steerageway  for  the  duration  of  the 
ceremony. 

Discussion  of  Regulation 

The  event  requiring  this  regulation  is 
planned  to  occur  on  14  August  1985 
when  the  USS  Enterprise  and  seven 
other  U.S.  vessels  will  participate  in  the 
Fortieth  Anniversary  of  Peace  in  the 
Pacific  ceremonies  held  in  San 
Francisco,  CA  and  on  13  August  1985 
during  a  dress  rehearsal  of  the  event.  It 
is  expected  that  this  event  will  attract 
significant  public  and  media  attention 
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and  may  be  subject  to  a  protest 
demonstration.  A  moving  safety  zone 
will  provide  the  Captain  of  the  Port.  San 
Francisco  Bay,  with  the  authority 
necessary  to  help  ensure  that  spectators 
and/or  protesters  do  not  put  themselves 
in  situations  where  they  may  come  to 
harm  or  impede  the  safe  movements  of 
the  vessels  involved  in  this  event.  A 
period  of  general  cessation  of  vessel 
movement  in  the  vicinity  of  the 
ceremony  is  intended  to  minimize 
potential  vessel  traffic  problems 
associated  with  the  parade  of  vessels 
and  help  assure  the  solemnity  of  the 
occasion  is  preserved. 

A  notice  of  proposed  rulemaking 
(NPRM)  was  not  published  for  this 
regulation  and  it  is  being  made  effective 
in  less  than  30  days  after  Federal 
Register  publication.  The  Navy's  request 
for  assistance  was  not  received  until  9 
July  1985,  and  there  was  not  sufficient 
time  remaining  to  publish  NPRM  and 
delaying  the  safety  zone's  effective  date 
would  be  contrary  to  the  public  interest 
since  action  is  needed  to  safeguard 
vessels  and  their  occupants  on  the 
scheduled  date. 

Drafting  Information 

The  drafters  of  this  regulation  are 
LTJG  Steven  J.  Boyle,  project  officer  for 
the  Captain  of  the  Port,  and  CDR  W.  K. 
Bissell.  project  attorney,  Twelfth  Coast 
Guard  District  Legal  Office. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Security  measures.  Vessels. 
Waterways. 

Regulations 

In  consideration  of  the  foregoing.  Part 
165  of  Title  33.  Code  of  Federal 
Regulations,  is  amended  by  adding  a 
new  §  165.T1204  to  read  as  follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Autlwrity:  33  U.S.C.  1225  and  1231:  50 
use.  191.  49  CFR  1.46  and  33  CFR  1.05-l(g). 
6.04-1.  6.04-6  and  160.5. 

§  165.T1204    Safety  zone:  San  Frandsco 
Bay. 

(a)  Location.  The  following  area  is  a 
safety  zone:  A  moving  safety  zone  is 
established  on  14  August  1985  around 
the  Navy  aircraft  carrier  USS  Enterprise 
and  a  parade  of  six  other  military 
vessels  and  a  liberty  ship  during  their 
participation  in  the  Peace  in  the  Pacific 
ceremonies  in  San  Francisco  Bay.  CA 
and  the  dress  rehearsal  of  this  event  on 
13  August  1985.  The  Safety  Zone 
extends  200  yards  around  the  USS 
Enterprise  and  becomes  effective  when 


the  vessel  departs  Naval  Air  Station, 
Alameda.  CA.  remains  effective  while  it 
is  anchored  1000  yards  off  Marina 
Green,  San  Francisco,  CA  and 
terminates  when  the  USS  Enterprise 
returns  to  Naval  Air  Station,  Alameda, 
CA  at  approximately  5:30  p.m.  POT.  A 
moving  safety  zone  is  also  established 
around  the  parade  of  six  military  vessels 
and  a  liberty  ship  as  they  sail  from  the 
San  Francisco-Oakland  Bay  Bridge  to 
north  of  Alcatraz  Island,  past  Harding 
Rock  then  east  to  pass  in  review  north 
of  the  USS  Enterprise  anchored  off  the 
San  Francisco  Waterfront  then 
southeast  past  Blossom  Rock.  The  safety 
zone  extends  from  200  yards  ahead  and 
to  each  side  of  the  lead  vessel  to  200 
yards  astern  and  to  each  side  of  the  last 
vessel  and  all  the  waters  between  each 
vessel  in  the  parade.  During  the  time  the 
parade  of  vessels  passes  abeam  of  the 
USS  Enterprise,  the  safety  zone  will 
include  all  waters  between  the  carrier 
and  the  parade.  This  safety  zone 
becomes  effective  from  the  time  the 
parade  of  ships  passes  under  the  San 
Francisco-Oakland  Bay  Bridge  at 
approximately  12  noon  PDT  until  they 
pass  southeast  of  Blossom  Rock  at 
approximately  1:30  p.m.  PDT.  The  times 
for  the  dress  rehearsal  on  13  August 
1985  are  expected  to  be  approximately 
the  same  as  for  the  actual  event  on  14 
August  1985. 

(b)  Regulations.  (1)  In  accordance 
with  the  general  regulation  in  §  165.23  of 
this  part,  entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port.  Section  165.23  also 
contains  other  general  requirements. 

Dated:  July  30, 1985. 

D.  Zawadzki, 

Captain,  U.S.  Coast  Guard.  Captain  of  the 
Port,  San  Francisco  Bay. 

[PR  Doc.  85-18811  Filed  8-7-85;  8:45  am) 

MLUNC  CODE  4910-14-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  205 

Disaster  Assistance;  Project 
Administration;  Audit  Requirements 
for  State  and  Local  Governments 

agency:  Federal  Emergency 
Management  Agency. 
ACTION:  Interim  rule. 

summary:  The  Federal  Emergency 
Management  Agency  amends  44  CFR 
Part  205  Subpart  H,  the  regulation  on 
Public  Assistance  project  administration 
and  issues  it  for  interim  use.  This 
interim  rule  amendment  is  necessitated 
as  a  result  of  the  Single  Audit  Act  of 


1984.  Public  Law  98-502.  This  rule 
amendment  removes  the  requirement  for 
State  audits  on  all  categorical  and 
flexible  funding  grants  made  under 
section  402  of  Public  Law  93-288,  the 
Disaster  Relief  Act  of  1974,  and 
establishes  new  procedures  to  be 
followed  in  processing  program 
applicant  claims  for  reimbursement. 
This  interim  rule  will  remain  in  effect 
until  a  more  comprehensive  revision  of 
Subpart  H  can  be  made.  It  is  anticipated 
that  this  comprehensive  revision  will  be 
issued  as  a  proposed  rule  on  or  before 
October  1, 1985. 

EFFECTIVE  DATE:  This  rule  is  effective 
August  8. 1985.  and  applies  to  those 
Major  Disasters  or  Emergencies  which 
are  declared  in  any  State  after  the  start 
of  any  State  fiscal  year  beginning  after 
December  31, 1984,  i.e.,  after  the 
effective  date  of  the  Single  Audit  Act  of 
1984. 

ADDRESS:  Federal  Emergency 
Management  Agency.  Washington.  D.C. 
20472. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bruce  Baughman.  Office  of  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency,  Room 
714,  500  C  Street  SW..  Washington,  D.C. 
20472,  Telephone  (202)  646-3689. 

SUPPLEMENTARY  INFORMATION:  In 

October  1984  the  Ninety-eighth  Congress 
enacted  the  Single  Audit  Act.  Public 
Law  98-502.  The  intent  of  this  Act  is: 

(1)  To  improve  financial  management 
of  State  and  local  governments  with 
respect  to  Federal  financial  assistance 
programs: 

(2)  To  establish  uniform  requirements 
for  audits  of  Federal  financial  assistance 
provided  to  the  State  and  local 
governments; 

(3)  To  provide  the  efficient  and 
effective  use  of  audit  resources,  and 

(4)  To  ensure  that  Federal 
departments  and  agencies,  to  the 
maximum  extent  practicable,  rely  upon 
and  use  audit  work  done  pursuant  to 
Chapter  75  of  Title  31,  United  States 
Code. 

The  Act  requires  the  Director.  OMB. 
to  prescribe  policies,  procedures  and 
guidelines  to  implement  the  Act.  OMB 
met  this  requirement  by  issuing  Circular 
A-128  "Audits  of  State  and  Local 
Governments." 

OMB  published  a  draft  of  Circular  A- 
128  for  public  comment  in  the  Federal 
Register  at  49  50134-50138,  December  26, 
1984.  After  considering  comments 
received,  OMB  issued  the  Circular  in 
final  form  as  of  April  12, 1985.  That 
version  of  the  Circular  was  published  in 
the  Federal  Register  at  50  FR  19114- 
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19119,  May  6, 1985.  If  superseded 
Attachment  P  to  0MB  Circular  A-102. 

The  Act  also  requires  Federal 
agencies  to  issue  whatever  amendments 
are  necessary  to  conform  their 
regulations  to  the  0MB  implementation. 
These  amendments  to  44  CFR  Part  205 
carry  out  that  statutory  requirement. 

The  Single  Audit  Act  and  OMB 
Circular  A-128  apply  to  recipient  fiscal 
periods  that  begin  on  or  after  January  1, 
1985.  Under  the  Act.  State,  local,  and 
Indian  Tribal  governments  are  divided 
into  three  categories,  as  follows: 

1.  Governments  that  receive  $100,000 
or  more  in  total  Federal  financial 
assistance  in  one  of  its  fiscal  years  must, 
for  that  year,  comply  with  the  audit 
requirements  of  the  Act  rather  than  any 
audit  requirements  of  the  particular 
programs  from  which  their  funds  are 
derived. 

2.  Governments  that  receive  $25,000  or 
more,  but  less  than  $100,000  in  total 
Federal  financial  assistance  in  a  flscal 
year,  may  choose  to  have  an  audit  made 
in  accordance  with  either  the  Single 
Audit  Act  or  the  8tatute(s)  and 
regulations  governing  the  program(s) 
from  which  their  funds  are  derived. 

3.  Governments  which  receive  less 
than  $25,000  in  total  Federal  financial 
assistance  in  a  fiscal  year  are  exempt 
both  from  the  Single  Audit  Act  and  from 
any  audit  requirements  of  the  Federal 
programs  from  which  their  funds  are 
derived. 

Audits  required  by  the  Act  shall  be 
made  by  an  independent  auditor  in 
accordance  with  generally  accepted 
government  auditing  standards  covering 
financial  and  compliance  audits.  Audits 
shall  be  made  annually  unless  the  State 
or  local  government  has,  by  January  1, 
1987,  a  constitutional  or  statutory 
requirement  for  less  frequent  audits.  For 
those  governments,  the  cognizant 
agency  shall  permit  biennial  audits, 
covering  both  years,  if  the  government 
so  requests.  It  shall  also  honor  requests 
for  biennial  audits  by  governments  that 
have  an  administrative  policy  calling  for 
audits  less  frequent  than  annual,  but 
only  for  fiscal  years  beginning  before 
January  1, 1987.  A  cognizant  agency  is 
the  Federal  agency  which  is  assigned  by 
the  Director  of  the  Office  of 
Management  and  Budget  the 
responsibility  for  implementing  the 
requirements  of  the  Act  with  respect  to 
a  particular  State  or  local  government. 

Consequently,  the  Federal  Emergency 
Management  Agency  (FEMA)  can  no 
longer  require  State  audits  for  all 
categorical  and  flexible  funding  grants 
made  under  the  provisions  of  Section 
402  of  Public  Law  93-288,  the  Disaster 
Relief  Act  of  1974.  Pursuant  to  the  Single 
Audit  Act  the  regulatory  audit 


requirements  identified  in  44  CFR  Part 
205  Subpart  H  at  S  205.118(b)  are 
removed  and  new  claims  reimbursement 
procedures  are  promulgated  in  interim 
form  as  outlined  below. 

Section  205.112  is  retitled 
"Implementation  of  OMB  Circulars  A- 
102  and  A-128"  and  §  205.112(e)  is 
revised  to  require  compliance  with  OMB 
Circular  A-128. 

Section  205.115  entitled 
"Documentation"  is  revised  to  identify 
specific  documents  Public  Assistance 
program  applicants  must  maintain  for 
accounting  purposes  and  to  support 
claims  for  reimbursement.  Section 
205.115  has  also  been  revised  to 
incorporate  into  S  205.115(c)  the 
language  formerly  located  at 
§  205.118(b)(2).  Section  205.115(d) 
outlines  procedures  for  the  submission 
and  distribution  of  audit  reports 
required  by  OMB  Circular  A-128. 

205.117  formerly  entitled  "Final 
inspections"  has  been  retitled  "Claims 
for  reimbursement."  This  section  has 
been  revised  to  incorporate  in  part  the 
procedures  formerly  delineated  in 
S  205.118(a). 

Inspections  are  now  covered  by 
§  205.118.  This  revised  section  entitled 
"Interim  and  Final  Inspections"  requires 
that  Hnal  inspections  be  conducted  on 
all  projects  in  excess  of  $25,000  instead 
of  $10,000  as  formerly  required  at 
§  205.117(b)(2).  This  section  also 
transfers  the  responsibility  for 
scheduling  and  conducting  final 
inspections  from  the  Governor's 
Authorized  Representative  to  the 
Regional  Director.  The  procedures 
formerly  carried  at  §  205.117(b)(2)  have 
been  incorporated  into  the  revised 
§  205.117  and  §  205.119. 

Section  205.119  is  a  new  section 
entitled  "Review  and  approval  of 
claims."  This  section  revises  the  claims 
review  and  approval  procedures 
formerly  contained  in  §  205.118(d)  (1) 
and  (2)  to  delete  the  requirement  for  the 
Governor's  Authorized  Representative 
to  submit  an  audit  report  with  the  final 
claim.  This  section  is  also  revised  to 
require  the  Governor's  Authorized 
Representative  to  submit  claims  for 
reimbursement  to  the  Regional  Director 
within  60  days  after  receipt  of  an 
applicant's  final  inspection  reports. 
Additionally,  this  section  outlines  the 
Regional  Director's  responsibility  for 
reviewing  and  approving  final  claims. 

Section  205.119  entitled  "Federal 
Funding"  is  redesignated  §  205.120. 
Section  205.120  entitled  "Appeals"  is 
redesignated  §  205.121.  Section  205.121 
entitled  "Direct  Federal  Assistance"  is 
redesignated  §  205.122.  Section  205.122 
entitled  "Availability  of  Materials"  is 
redesignated  §  205.123. 


Environmental  Considerations 

A  Finding  of  No  Significant  Impact 
under  section  102(2)(e)  of  the  National 
Environmental  Policy  Act  of  1969  has 
been  made  in  accordance  with 
"Procedures  for  Protection  and 
Enhancement  of  Environmental 
Quality."  Interested  parties  may  obtain 
and  inspect  copies  of  this  Finding  of 
Inapplicability  at  the  Office  of  the  Rules 
Docket  Clerk  of  the  Federal  Emergency 
Management  Agency  in  Washington. 
D.C.  20472. 

Executive  Order  12291 

The  Agency  has  determined  that  this 
rule  is  not  a  major  rule  under  Executive 
Order  12291.  The  major  change  is  the 
deletion  of  detailed  program  audit 
requirements  for  grant  recipients. 
Therefore,  a  reduction  in  impact  is 
expected.  In  any  event  FEMA  has  no 
discretion  in  this  action. 

Regidatory  Flexibility  Ad 

I  certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  5  U.S.C.  605fo). 
Most  public  entities  receiving  grants 
have  audits  performed  for  their  own 
purpose,  therefore,  the  proposed 
regulatory  changes  are  not  likely  to 
create  a  significant  economic  impact  on 
small  entities.  Consequently,  no 
regulatory  analysis  will  be  prepared. 

Paperwork  Reduction  Act 

The  information  collection 
requirement  contained  in  this  rule  has 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980.  44  U.S.C  3501  et 
seq.  and  has  been  assigned  OMB  control 
number  3067-0149. 

List  of  Subjects  in  44  CFR  Part  205 

Disaster  assistance.  Grant  Programs — 
housing  and  community  development. 
Reporting  and  recordkeeping 

requirements. 

For  the  reasons  set  out  in  the 
preamble  44  CFR  Part  205  Subpart  H  is 

amended  as  follows: 

PART  205— [AMENDED] 

Subpart  H — Project  Administration 

1.  The  authority  citation  for  Part  205 
Subpart  H  is  revised  to  read  as  follows: 

Authority:  42  U.S.C  5201,  Reorganization 
Plan  No.  3  of  1978  Executive  Order  12148. 

2.  Section  205.112  is  retitled  to  read  as 
follows: 
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§  205. 1 1 2    Imptementation  of  0MB  Circu<ar 
A-102  and  A-128. 

3.  Section  205.112(e)  is  revised  to  read 
as  follows: 

•         •         •        •         • 

(e)  Governmental  recipients  of 
assistance  under  Pub.  Law  93-288  shall 
comply  with  OMB  Circular  A-128. 
including  any  amendments  which  are 
published  in  the  Federal  Register  by 
OiMB.  A  copy  of  OMB  Circular  A-128  is 
attached  at  Appendix  A  to  Subpart  H. 

4.  Section  205.115  is  revised  to  read  as 
follows: 

§205.115    Documentation. 

(a)  All  recipients  of  Federal  grants 
must  maintain  acceptable  disbursement 
and  accounting  records  to  document  the 
work  performed  and  cost  incurred  on 
each  approved  DSR.  The  documentation 
required  to  be  maintained  by  the 
applicant  shall  include  but  not  be 
limited  to  the  following: 

(1)  Force  Account  Work — copies  of 
invoices,  payroll  extracts  (cross 
referenced  to  source  documents), 
equipment  schedules,  foreman's  daily 
logs,  and  issued  checks. 

(2)  Contract  Work — copies  of  requests 
for  bids,  bid  documents,  bid  summaries, 
contracts,  invoices,  inspectors  daily 
logs,  and  issued  checks. 

(b)  If  an  audit  is  necessary,  original  or 
source  documents  must  be  made 
available  to  auditors  at  one  central 
office  of  record.  These  accounting 
records  and  documentation  must  be  kept 
by  the  applicant  for  three  years  from  the 
date  of  the  final  settlement  of  the  claim. 

(c)  FEMA  auditors,  State  auditors,  the 
Governor's  Authorized  Representative, 
the  Regional  Director,  the  Associate 
Director,  and  the  Comptroller  General  of 
the  United  States  or  their  duly 
authorized  representatives  shall  for  the 
purpose  of  audits  and  examination  have 
access  to  any  books,  documents,  papers, 
and  records  that  pertain  to  Federal 
funds,  equipment,  and  supplies  received 
under  these  regulations. 

(d)  All  copies  of  audit  reports  that  are 
required  under  OMB  Circular  A-128 
shall  be  submitted  to  the  FEMA  District 
Inspector  General  for  Audit  responsible 
for  the  FEMA  region  in  which  the 
applicant  is  located.  The  FEMA  Office 
of  Inspector  General  will  distribute 
copies  as  appropriate  within  the  agency. 

(The  information  collection  requirements 
contained  in  paragraph  (b)  of  this  section 
were  approved  by  the  Office  of  Management 
and  Budget  under  OMB  Control  number  3067- 
0149.) 

5.  Section  205.117  is  revised  to  read  as 
follows: 


§  205. 11 7    Claims  for  reimbursement. 

(a)  Cutegorical  and  Flexible  Funding 
Grants.  The  applicant  shall  submit  a 
claim  to  the  Governor's  Authorized 
Representative  within  60  days  after 
completion  of  approved  work.  This 
claim  will  list  the  cost  and  date  of 
completion  for  each  approved  project. 
The  applicant's  authorized 
representative  must  certify  that  all  work 
claimed  has  been  completed  and  that  all 
funds  claimed  have  been  paid. 

(b)  Small  Project  Grants.  Final 
payment  is  made  when  a  project 
application  is  approved.  Therefore,  no 
claim  for  reimbursement  is  required.  The 
applicant  must  however  submit  a  listing 
of  completed  projects  within  30  days 
following  work  completion  in 
accordance  with  44  CFR 
205.113(b)(3){vi). 

6.  205.118  is  revised  to  read  as  follows: 

§  205. 1 1 8    Interim  and  final  Inspections. 

(a)  Governor's  Authorized 
Representative.  Within  30  days  of 
receipt  of  the  applicant's  claim  for 
reimbursement,  the  Governor's 
Authorized  Representative  shall  submit 
the  applicant's  completed  project  listing 
to  the  Regional  Director  for  final 
inspection  scheduling  purposes. 

(b)  The  Regional  Director  shall 
schedule  and  conduct  those  final 
inspections  as  required  by  this  section 
and  any  additional  interim  and  final 
inspections  deemed  necessary.  The 
Regional  Director  shall  ensure  that  the 
Governor's  Authorized  Representative 
receives  copies  of  all  completed  final 
inspection  reports. 

(c)  Final  inspection  requirements.  The 
following  requirements  for  final 
inspections  are  applicable  to  categorical 
and  flexible  funding  grants. 

(1)  When  the  total  claim  for  a 
completed  project  exceeds  $25,000.  a 
final  inspection  is  required. 

(2)  When  the  total  claim  for  a 
completed  project  is  less  than  $25,000. 
the  Regional  Director  may  accept  the 
applicant's  certification  that  all  work  is 
complete. 

7.  Section  205.119  is  redesignated  as 
§  205.120.  Section  205.120  is 
redesignated  as  S  205.121.  Section 
205.121  is  redesignated  as  §  205.125. 
Section  205.122  is  redesignated  as 

§  205.123. 

8.  Subpart  H  is  amended  by  adding  a 
new  §  205.119  to  read  as  follows: 

§  205.1 19    Review  and  approval  of  claims. 

(a)  Governor's  Authorized 
Representative.  The  Governor's 
Authorized  Representative  shall  review 
all  claims  and  recommend  to  the 
Regional  Director  an  amount  for 
approval.  The  Governor's  Authorized 


Representative  shall  submit  the 
applicant's  final  claim  to  the  Regional 
Director  within  60  days  after  receipt  of 
the  final  inspection  report  and  will 
certify  that  the  funds  were  expended  in 
accordance  with  the  provisions  of  the 
FEMA-State  Agreement. 

(b)  Regional  Director.  Following  a 
review  of  the  applicant's  claim  and  the 
Governor's  Authorized  Representative's 
recommendation,  the  Regional  Director 
will  determine  the  final  eligible  amount. 
During  the  Regional  review  process  the 
Regional  Director  may  conduct  a  field 
review  to  gather  additional  information. 
If  discrepancies  in  the  applicant's  claim 
cannot  be  resolved  through  a  field 
review,  a  Federal  audit  may  be 
requested.  A  Federal  audit  should  be 
used  as  a  last  resort  in  the  reconciliation 
of  a  claim.  Requests  for  Federal  audits 
must  be  in  writing  and  must  provide  a 
detailed  justification  as  to  the  need  for 
audit.  If  the  Regional  Director  does  not 
argee  with  the  findings  of  the  Federal 
Audit  and  the  claim  cannot  be  resolved 
at  the  Regional  level,  the  case  will  be 
forwarded  to  the  Associate  Director  for 
resolution.  The  Regional  Director  or 
Associate  Director  may  require 
additional  Federal  audits  if  necessary. 
I     9.  Appendix  A  to  Subpart  H  is  added 
to  read  as  follows: 

Appendix  A  to  Subpart  H — Office  of 
Management  and  Budget  Circular  No. 
A-128 — Uniform  Audit  Requirements  for 
State  and  Local  Governments 

EXECUTIVE  OFHCE  OF  THE 
PRESIDENT 

Office  of  Management  and  Budget 

CIRCULAR  NO.  A-128 

April  12.  1985 

To  the  Heads  of  Executive  Departments  and 

Establishments. 
Subject:  Audits  of  State  and  Local 

Governments. 

1.  Purpose.  This  Circular  is  issued  pursuant 
to  the  Single  Audit  Act  of  1984,  Pub.  L.  96- 
502.  It  establishes  audit  requirements  for 
State  and  local  governments  that  receive 
Federal  aid,  and  defines  Federal 
responsibilities  for  implementing  and 
monitoring  those  requirements. 

2.  Supersession.  The  Circular  supersedes 
Attachment  P,  "Audit  Requirements,"  of 
Circular  A-102.  "Uniform  requirements  for 
grants  to  State  and  local  governments." 

3.  Background.  The  Single  Audit  Act  builds 
upon  earlier  efforts  to  improve  audits  of 
Federal  aid  programs.  The  Act  requires  State 
or  local  governments  that  receive  $100,000  or 
more  a  year  in  Federal  funds  to  have  an  audit 
made  for  that  year.  Section  7505  of  the  Act 
requires  the  Director  of  the  Office  of 
Management  and  Budget  to  prescribe 
policies,  procedures  and  guidelines  to 
implement  the  Act.  II  specifies  that  the 
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Director  shall  designate  "cognizant"  Federal 
agencies,  determine  criteria  for  making 
appropriate  charges  to  Federal  programs  for 
the  cost  of  audits,  and  provide  procedures  to 
assure  that  small  Tirms  or  firms  owned  and 
controlled  by  disadvantaged  individuals  have 
the  opportunity  to  participate  in  contracts  for 
single  audits. 

4.  Policy.  The  Single  Audit  Act  requires  the 
following: 

a.  State  or  local  governments  that  receive 
S100,000  or  more  a  year  in  Federal  financial 
assistance  shall  have  an  audit  made  in 
accordance  with  tfiis  Circular. 

b.  State  or  local  governments  that  receive 
between  $25,000  and  $100,000  a  year  shall 
have  an  audit  made  in  accordance  with  this 
Circular,  or  in  accordance  with  Federal  laws 
and  regulations  governing  the  programs  they 
participate  in. 

c.  State  or  local  governments  that  receive 
less  than  $25,000  a  year  shall  be  exempt  from 
compliance  with  the  Act  and  other  Federal 
audit  requirements.  These  State  and  local 
governments  shall  be  governed  by  audit 
requirements  prescribed  by  State  or  local  law 
or  regulation. 

d.  Nothing  in  this  paragraph  exempts  State 
or  local  governments  from  maintaining 
records  of  Federal  financial  assistance  or 
from  providing  access  to  such  records  to 
Federal  agencies,  as  provided  for  in  Federal 
law  or  in  Circular  A-102,  "Uniform 
requirements  for  grants  to  State  or  local 
governments." 

5.  Definitions.  For  the  purposes  of  this 
Circular  the  following  deHnitions  from  the 
Single  Audit  Act  apply: 

a.  "Cognizant  agency"  means  the  Federal 
agency  assigned  by  the  Office  of 
Management  and  Budget  to  carry  out  the 
responsibilities  described  in  paragraph  11  of 
this  Circular. 

b.  "Federal  financial  assistance"  means 
assistance  provided  by  a  Federal  agency  in 
the  form  of  grants,  contracts,  cooperative 
agreements,  loans,  loan  guarantees,  property, 
interest  subsidies,  insurance,  or  direct 
appropriations,  but  does  not  include  direct 
Federal  cash  assistance  to  individuals.  It 
includes  awards  received  directly  from 
Federal  agencies,  or  indirectly  through  other 
units  of  State  and  local  governments. 

c.  "Federal  agency"  has  the  same  meaning 
as  the  term  "agency"  in  section  551(1)  of  Title 
5,  United  States  Code. 

d.  "Generally  accepted  accounting 
principles"  has  the  meaning  specified  in  the 
generally  nccepfed  government  auditing 
standards. 

e.  "Generally  accepted  government 
auditing  standards"  means  the  Standards  For 
Audit  of  Government  Organizations, 
Programs,  Activities,  and  Functions, 
developed  by  the  Comptroller  General,  dated 
Febuary  27. 1981. 

f.  "Independent  auditor"  means: 

(1)  A  State  or  local  government  auditor 
who  meets  the  independence  standards 
specified  in  generally  accepted  government 
auditing  standards;  or 

(2)  A  public  accountant  who  meets  such 
independence  standards. 

g.  "Internal  controls"  means  the  plan  of 
organization  and  methods  and  procedures 
adopted  by  management  to  ensure  that: 


(1)  Resource  use  is  consistent  with  laws, 
regulations,  and  policies; 

(2)  Resources  are  safeguarded  against 
waste,  loss,  and  misuse;  and 

(3)  Reliable  data  are  obtained,  maintained, 
and  fairly  disclosed  in  reports. 

h.  "Indian  tribe"  means  any  Indian  tribe, 
band,  nations,  or  other  organized  group  or 
community,  including  any  Alaskan  Native 
village  or  regional  or  village  corporations  (as 
defined  in,  or  estabhshed  under,  the  Alaskan 
Native  Claims  Settlement  Act]  that  is 
recognized  by  the  United  States  as  eligible 
for  the  special  programs  and  services 
provided  by  the  United  States  to  Indians 
because  of  their  status  as  Indians. 

i.  "Local  government"  means  any  unit  of 
local  government  within  a  State,  including  a 
county,  a  borough,  municipality,  city,  town, 
township,  parish,  local  pubhc  authority, 
special  district,  school  district,  intrastate 
district,  council  of  governments,  and  any 
other  instrumentality  of  local  government. 

j.  "Major  Federal  Assistance  Program,"  as 
deflned  by  Pub.  L  98-502,  is  described  in  the 
Attachment  to  this  Circular. 

k.  "Public  accountants"  means  those 
individuals  who  meet  the  qualification 
standards  included  in  generally  accepted 
government  auditing  standards  for  personnel 
performing  government  audits. 

I.  "State"  means  any  State  of  the  United 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the  Virgin 
Islands,  Guam,  American  Samoa,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  the  Trust  Territory  of  the  Pacific 
Islands,  any  instnimentality  thereof,  and  any 
multi-State,  regional,  or  interstate  entity  that 
has  governmental  functions  and  any  Indian 
tribe. 

m.  "Subrecipient"  means  any  person  or 
government  department,  agency,  or 
establishment  that  receives  Federal  financial 
assistance  to  carry  out  a  program  through  a 
State  or  local  government,  but  does  not 
include  an  individual  that  is  a  beneficiary  of 
such  a  program.  A  subrecipient  may  also  be  a 
direct  recipient  of  Federal  financial 
assistance. 

6.  Scope  of  audit.  The  Single  Audit  Act 
provides  that: 

a.  The  audit  shall  be  made  by  an 
independent  auditor  in  accordance  with 
generally  accepted  government  auditing 
standards  covering  financial  and  compUance 
audits. 

b.  The  audit  shall  cover  the  entire 
operations  of  a  State  or  local  government  or, 
at  the  option  of  that  government,  it  may  cover 
departments,  agencies  or  establishments  that 
received,  expended,  or  otherwise 
administered  Federal  financial  assistance 
during  the  year.  However,  if  a  State  or  local 
government  receives  $25,000  or  more  in 
General  Revenue  Sharing  Funds  in  a  fiscal 
year,  it  shall  have  an  audit  of  its  entire 
operations.  A  series  of  audits  of  individual 
departments,  agencies,  and  estabhshments 
for  the  same  fiscal  year  may  be  considered  a 
single  audit. 

c.  Public  hospitals  and  public  colleges  and 
universities  may  be  excluded  from  State  and 
local  audits  and  the  requirements  of  this 
Circular.  However,  if  such  entities  are 
excluded,  audits  of  these  entities  shall  be 


made  in  accordance  with  statutory 
requirements  and  the  provisions  of  Circular 
A-110,  "Uniform  requirements  for  grants  to 
universities,  hospitals,  and  other  nonprofit 
organizations." 
d.  The  auditor  shall  determine  whether 

(1)  The  financial  statements  of  the 
government,  department,  agency  or 
establishment  present  fairly  its  Bnandal 
position  and  the  results  of  its  financial 
operations  in  accordance  with  generally 
accepted  accounting  principles: 

(2)  The  organization  has  internal 
accounting  and  other  control  systems  to 
provide  reasonable  assurance  that  it  is 
managing  Federal  financial  assistance 
programs  in  compliance  with  applicable  taws 
and  regulations;  and 

(3)  The  organization  has  complied  with 
laws  and  regulations  that  may  have  material 
effect  on  its  financial  statements  and  on  each 
major  Federal  assistance  program. 

7.  Frequency  of  audit  Audits  shall  be  made 
annually  unless  the  State  or  local  government 
has,  by  January  1, 1987,  a  constitutional  or 
statutory  requirement  for  less  frequent  audits. 
For  those  governments,  the  cognizant  agency 
shall  permit  biennial  audits,  covering  both 
years,  if  the  government  so  requests.  It  shall 
also  honor  requests  for  biennial  audits  by 
governments  that  have  an  administrative 
policy  calling  for  audits  less  frequent  than 
annual,  but  only  for  fiscal  years  beginning 
before  January  1. 1987. 

8.  Internal  control  and  compliance  review*. 
The  Single  Audit  Act  requires  that  the 
independent  auditor  determine  and  report  on 
whether  the  organization  has  internal  control 
systems  to  provide  reasonable  assurance  that 
it  is  managing  Federal  assistance  programs  in 
compliance  with  applicable  laws  and 
regulations. 

a.  Internal  control  review.  In  order  to 
provide  this  assurance  the  auditor  must  make 
a  study  and  evaluation  of  internal  control 
systems  used  in  administering  Federal 
assistance  programs.  The  study  and 
evaluation  must  be  made  whether  or  not  the 
auditor  intends  to  place  reliance  on  such 
systems.  As  part  of  this  review,  the  auditor 
shall: 

(1)  Test  whether  these  internal  control 
systems  are  functioning  in  accordance  with 
prescribed  procecfures. 

(2)  Examine  the  recipient's  system  for 
monitoring  subrecipients  and  obtaining  and 
acting  on  subrecipient  audit  reports. 

b.  Compliance  review.  The  law  also 
requires  the  auditor  to  determine  whether  the 
organization  has  complied  with  laws  and 
regulations  that  may  have  a  material  effect 
on  each  major  Federal  assistance  program. 

(1)  In  order  to  determine  which  major 
programs  are  to  be  tested  for  compliance. 
State  and  local  governments  shall  identify  in 
their  accounts  all  Federal  funds  received  and 
expended  and  the  programs  under  which  they 
were  received.  This  shall  include  funds 
received  directly  from  Federal  agencies  and 
through  other  State  and  local  governments. 

(2)  The  review  must  include  the  selection 
and  testing  of  a  representative  number  of 
charges  from  each  major  Federal  assistance 
program.  The  selection  and  testing  of 
transactions  shall  be  based  on  the  auditor's 
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professional  judgment  considering  such 
factors  at  the  amount  of  expedifures  for  the 
program  and  the  individual  awards:  the 
newness  of  the  program  or  changes  in  its 
conditions;  prior  experience  with  the 
program,  particularly  as  revealed  in  audits 
and  other  evaluationa  (e.g..  inspections, 
program  reviews);  the  extent  to  which  the 
program  is  carried  out  through  subrecipients: 
the  extent  to  which  the  program  contracts  for 
goods  or  services;  the  level  to  which  the 
program  is  already  subject  to  program 
reviews  or  other  forms  of  independent 
oversight;  the  adequacy  of  the  controls  for 
ensuring  comphance;  the  expectation  of 
adherence  or  lack  of  adherence  to  the 
applicable  laws  and  regulations;  and  the 
potential  impact  of  adverse  Hndings. 

(a)  In  making  the  test  of  transactions,  the 
auditor  shall  determine  whether 

— The  amounts  reported  as  expenditures 
were  for  allowable  services,  and 

— The  records  show  that  those  who  received 
services  or  l>enerit8  were  eligible  to  receive 
them. 

(b)  In  addition  to  transaction  testing,  the 
auditor  shall  determine  whether 
—Matching  requirements,  levels  of  effort  and 

earmarking  limitations  were  met, 
— Federal  financial  reports  and  claims  for 
advances  and  reimbursements  contain 
information  that  is  supported  by  the  books 
and  records  from  which  the  basic  financial 
statements  have  been  prepared  and 
—Amounts  claimed  or  used  for  matching 
were  determined  in  accordance  with  OMB 
Circular  A-87,  "Cost  principles  for  State 
and  local  governments,"  and  Attachment  F 
of  Circular  A-102,  "Uniform  requirements 
for  grants  to  Stale  and  local  governments." 

(c)  The  principal  compliance  requirements 
of  the  largest  Federal  aid  programs  may  be 
ascertained  by  referring  to  the  Compliance 
Supplement  for  Single  Audits  of  State  and 
Local  Govenunents.  issued  by  OMB  and 
available  from  the  Government  Printing 
Office.  For  those  programs  not  covered  in  the 
Compliance  Supplement,  the  auditor  may 
ascertain  compliance  requirements  by 
researching  the  statutes,  regulations,  and 
agreements  governing  individual  programs. 

(3)  Transactions  related  to  other  Federal 
assistance  programs  that  are  ^elected  in 
connection  with  examinations  of  financial 
statements  and  evaluations  of  internal 
controls  shall  be  tested  for  compliance  with 
Federal  laws  and  regulations  that  apply  to 
such  transactions. 

9.  Subrecipients.  State  or  local 
governments  that  receive  Federal  Rnancial 
assistance  and  provide  $25,000  or  more  of  it 
in  a  fiscal  year  to  a  subrecipient  shall: 

a.  Determine  whether  State  or  local 
subrecipients  have  met  the  audit 
requiremenU  of  this  Circular  and  whether 
subrecipients  covered  by  Circular  A-110, 
"Uniform  requirements  for  grants  to 
universities,  hospitals,  and  other  nonprofit 
organizations."  have  met  that  requirement: 

b.  Determine  whether  the  subrecipient 
spent  Federal  assistance  funds  provided  in 
accordance  with  applicable  laws  and 
regulations.  This  may  be  accomplished  by 
reviewing  an  audit  of  the  subrecipient  made 
in  accordance  with  this  Circular.  Circular  A- 


110.  or  through  other  means  (e.g.,  program 
reviews)  if  the  subrecipient  has  not  yet  had 
such  an  audit: 

c.  Ensure  that  appropriate  corrective  action 
is  taken  within  six  months  after  receipt  of  the 
audit  report  in  instances  of  noncompliance 
with  Federal  laws  and  regulations; 

d.  Consider  whether  subrecipient  audits 
necessitate  adjustment  of  the  recipient's  ovvn 
records:  and 

e.  Require  each  subrecipient  to  [>ermit 
independent  auditors  to  have  access  to  the 
records  and  financial  statements  as 
necessary  to  comply  with  this  Circular. 

10.  Relation  to  other  audit  requirements. 
The  Single  Audit  Act  provides  that  an  audit 
made  in  accordance  with  this  Circular  shall 
be  in  lieu  of  any  Hnancial  or  financial 
compliance  audit  required  under  individual 
Federal  assistance  programs.  To  the  extent 
that  a  single  audit  provides  Federal  agencies 
with  information  and  assurances  they  need  to 
carry  out  their  overall  responsibilities,  they' 
shall  rely  upon  and  use  such  information. 
However,  a  Federal  agency  shall  make  any 
additional  audits  which  are  necessary  to 
carry  out  its  responsibilities  under  Federal 
law  and  regulation.  Any  additional  Federal 
audit  effort  shall  be  planned  and  carried  out 
in  such  a  way  as  to  avoid  duplication. 

a.  The  provisions  of  this  Circular  do  not 
limit  the  authority  of  Federal  agencies  to 
make,  or  contract  for  audits  and  evaluations 
of  Federal  financial  assistance  programs,  nor 
do  they  limit  the  authority  of  any  Federal 
agency  Inspector  General  or  other  Federal 
audit  o^ciaL 

b.  The  provisions  of  this  Circular  do  not 
authorize  any  State  or  local  government  or 
subrecipient  thereof  to  constrain  Federal 
agencies,  in  any  manner,  from  carrying  out 
additional  audits. 

c.  A  Federal  agency  that  makes  or 
contracts  for  audits  in  addition  to  the  audits 
made  by  recipients  pursuant  to  this  Circular 
shall,  consistent  with  other  applicable  laws 
and  regulations,  arrange  for  hinding  the  cost 
of  such  additional  audits.  Such  additional 
audits  include  economy  and  efficiency  audits, 
program  results  audits,  and  program 
evaluations. 

11.  Cognizant  agency  responsibilities.  The 
Single  Audit  Act  provides  for  cognizant 
Federal  agencies  to  oversee  the 
implementation  of  this  Circular. 

a.  The  Office  of  Management  and  Budget 
will  assign  cognizant  agencies  for  States  and 
their  subdivisions  and  larger  local 
governments  and  their  subdivisions.  Other 
Federal  agencies  may  participate  with  an 
assigned  cognizant  agency,  in  order  to  fulfill 
the  cognizant  responsibilities.  Smaller 
governments  not  assigned  a  cognizant  agency 
will  be  under  the  general  oversight  of  the 
Federal  agency  that  provides  them  the  most 
funds  whether  directly  or  indirectly. 

b.  A  cognizant  agency  shall  have  the 
following  responsibilities: 

(1)  Ensure  that  audits  are  made  and  reports 
are  received  in  a  timely  manner  and  in 
accordance  with  the  requirements  of  this 
Circular. 

(2)  l>rovide  technical  advice  and  liaison  to 
Stale  and  local  governments  and  independent 
auditors. 

(3)  Obtain  or  make  quality  control  reviews 
of  selected  audits  made  by  non-Federal  audit 


organizations,  and  provide  the  results,  when 
appropriate,  to  other  interested  organizations. 

(4)  Promptly  inform  other  affected  Federal 
agencies  and  appropriate  Federal  law 
enforcement  officials  of  any  reported  illegal 
acts  or  irregularities.  They  should  also  inform 
Stale  or  local  law  enforcement  and 
prosecuting  authorities,  if  not  advised  by  the 
recipient,  of  any  violation  of  law  within  their 
jurisdiction. 

(5)  Advise  the  recipient  of  audits  that  have 
been  found  not  to  have  met  the  requirements 
set  forth  in  this  Circular.  In  such  instances, 
the  recipient  will  be  expected  to  work  with 
the  auditor  to  take  corrective  action.  If 
corrective  action  is  not  taken,  the  cognizant 
agency  shall  notify  the  recipient  and  Federal 
awarding  agencies  of  the  facts  and  make 
recommendations  for  followup  action.  Major 
inadequacies  or  repetitive  substandard 
performance  of  independent  auditors  shall  be 
referred  to  appropriate  professional  bodies 
for  disciplinary  action. 

(6)  Coordinate,  lo  the  extent  practicable, 
audits  made  by  or  for  Federal  agencies  that 
are  in  addition  lo  the  audits  made  pursuant  to 
this  Circular;  so  that  the  additional  audits 
build  upon  such  audits. 

(7)  Oversee  the  resolution  of  audit  findings 
that  affect  the  programs  of  more  than  one 
agency. 

12.  Illegal  acts  or  irregularities.  If  the 
auditor  becomes  aware  of  illegal  acts  or  other 
irregularities,  prompt  notice  shall  be  given  to 
recipient  management  officials  above  the 
level  of  involvement.  (See  also  paragraph 
13(a)(3)  below  for  the  auditor's  reporting 
responsibilities.)  The  recipient,  in  turn,  shall 
promptly  notify  the  cognizant  agency  of  the 
illegal  acts  or  irregularities  and  of  proposed 
and  actual  actions,  if  any.  Illegal  acts  and 
irregularities  include  such  matters  as 
confiicts  of  interest,  falsification  of  records  or 
reports,  and  misappropriations  of  funds  or 
other  assets. 

13.  Audit  Reports.  Audit  reports  must  be 
prepared  at  the  completion  of  the  audit. 
Reports  serve  many  needs  of  State  and  local 
governments  as  well  as  meeting  the 
requirements  of  the  Single  Audit  Act. 

a.  The  audit  report  shall  stale  that  the  audit 
was  made  in  accordance  with  the  provisions 
of  this  Circular.  The  report  shall  l>e  made  up 
of  at  least: 

(1)  The  auditor's  report  on  financial 
statements  and  on  a  schedule  of  Federal 
assistance:  the  financial  statements:  and  a 
schedule  of  Federal  assistance,  showing  the 
total  expenditures  for  each  Federal 
assistance  program  as  identified  in  the 
Catalog  of  Federal  Domestic  Assistance. 
Federal  programs  or  grants  that  have  not 
been  assigned  a  catalog  number  shall  be 
identified  under  the  caption  "other  Federal 
assistance." 

(2)  The  auditor's  report  on  the  study  and 
evaluation  of  internal  control  systems  must 
identify  the  organization's  significant  internal 
accounting  controls,  and  those  controls 
designed  to  provide  reasonable  assurance 
that  Federal  programs  are  being  managed  in 
compliance  with  laws  and  regulations.  It 
must  also  identify  the  controls  that  were 
evaluated,  the  controls  that  were  not 
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evaluated,  and  the  material  weaknesses 
identified  as  a  result  of  the  evaluation. 

(3)  The  auditor's  report  on  compliance 
containing: 

— A  statement  of  positive  assurance  with 
respect  to  those  items  tested  for 
compliance,  including  compliance  with  law 
and  regulations  pertaining  to  financial 
reports  and  claims  for  advances  and 
reimbursements; 

— Negative  assurance  on  those  items  not 
tested; 

— A  summary  of  all  instances  of 
noncompliance;  and 

— An  identification  of  total  amounts 
questioned,  if  any,  for  each  Federal 
assistance  award,  as  a  result  of 
noncompliance. 

b.  ThK  three  parts  of  the  audit  report  may 
be  bound  into  a  single  report,  or  presented  at 
the  same  time  as  separate  documents. 

c.  All  fraud  abuse,  or  illegal  acts  or 
indications  of  such  acts,  including  all 
questioned  costs  found  as  the  result  of  these 
acts  that  auditors  become  aware  of,  should 
normally  be  covered  in  a  separate  written 
report  submitted  in  accordance  with 
paragraph  13f. 

d.  In  addition  to  the  audit  report,  the 
recipient  shall  provide  comments  on  the 
findings  and  recommendations  in  the  report, 
including  a  plan  for  corrective  action  taken  or 
planned  and  comments  on  the  status  of 
corrective  action  taken  on  prior  fmdings.  If 
corrective  action  is  not  necessary,  a 
statement  describing  the  reason  it  is  not 
should  accompany  the  audit  report. 

e.  The  reports  shall  be  made  available  by 
the  State  or  local  government  for  public 
inspection  within  30  days  after  the 
completion  of  the  audit. 

f.  In  accordance  with  generally  accepted 
government  audit  standards,  reports  shall  be 
submitted  by  the  auditor  to  the  organization 
audited  and  to  those  requiring  or  arranging 
for  the  audit.  In  addition,  the  recipient  shall 
submit  copies  of  the  reports  to  each  Federal 
department  or  agency  that  provided  Federal 
assistance  funds  to  the  recipient. 
Subrecipients  shall  submit  copies  to 
recipients  that  provided  them  Federal 
assistance  funds.  The  reports  shall  be  sent 
within  30  days  after  the  completion  of  the 
audit,  but  no  later  than  one  year  after  the  end 
of  the  audit  period  unless  a  longer  period  is 
agreed  to  with  the  cognizant  agency. 

g.  Recipients  of  more  than  $100,000  in 
Federal  funds  shall  submit  one  copy  of  the 
audit  report  within  30  days  after  issuance  to  a 
central  clearinghouse  to  be  designated  by  the 
Office  of  Management  and  Budget.  The 
clearinghouse  will  keep  completed  audits  on 
file  and  follow  up  with  State  and  local 
governments  that  have  not  submitted 
required  audit  reports. 

h.  Recipients  shall  keep  audit  reports  on 
file  for  three  years  from  their  issuance. 

14.  Audit  Resolution.  As  provided  in 
paragraph  11,  the  cognizant  agency  shall  be 
responsible  for  monitoring  the  resolution  of 
audit  fmdmgs  that  affect  the  programs  of 
more  than  one  Federal  agency.  Resolution  of 
findings  that  relate  to  the  programs  of  a 
single  Federal  agency  will  be  the 
responsibility  of  the  recipient  and  that 
agency.  Alternate  arrangements  may  be 


made  on  a  case-by-case  basis  by  agreement 
among  the  agencies  concerned. 

Resolution  shall  be  made  within  six  months 
after  receipt  of  the  report  by  the  Federal 
departments  and  agencies.  Corrective  action 
should  proceed  as  rapidly  as  possible. 

15.  Audit  workpapers  and  reports. 
Workpapers  and  reports  shall  be  retained  for 
a  minimum  of  three  years  from  the  date  of  the 
audit  report,  unless  the  auditor  is  notified  in 
writing  by  the  cognizant  agency  to  extend  the 
retention  period.  Audit  workpapers  shall  be 
made  available  upon  request  to  the  cognizant 
agency  or  its  designee  or  the  General 
Accounting  Office,  at  the  completion  of  the 
audit. 

16.  Audit  Costs.  The  cost  of  audits  made  in 
accordance  with  the  provisions  of  this 
Circular  are  allowable  charges  to  Federal 
assistance  programs. 

a.  The  charges  may  be  considered  a  direct 
cost  or  an  allocated  indirect  cost,  determined 
in  accordance  with  the  provision  of  Circular 
A-87,  "Cost  principles  for  State  and  local 
governments." 

b.  Generally,  the  percentage  of  costs 
charged  to  Federal  assistance  programs  for  a 
single  audit  shall  not  exceed  the  percentage 
that  Federal  funds  expended  represent  of 
total  funds  expended  by  the  recipient  during 
the  fiscal  year.  The  percentage  may  be 
exceeded,  however,  if  appropriate 
documentation  demonstrates  higher  actual 
cost. 

17.  Sanctions.  The  Single  Audit  Act 
provides  that  no  cost  may  be  charged  to 
Federal  assistance  programs  for  audits 
required  by  the  Act  that  are  not  made  in 
accordance  with  this  Circular.  In  cases  of 
continued  inability  or  unwillingness  to  have  a 
proper  audit.  Federal  agencies  must  consider 
other  appropriate  sanctions  including: 

— Withholding  a  percentage  of  assistance 

payments  until  the  audit  is  completed 

satisfactorily, 
— Withholding  or  disallowing  overhead  costs, 

and 
— Suspending  the  Federal  assistance 

agreement  until  the  audit  is  made. 

18.  Auditor  Selection.  In  arranging  for  audit 
services  State  and  local  governments  shall 
follow  the  procurement  standards  prescribed 
by  Attachment  O  of  Circular  A-102,  "Uniform 
requirements  for  grants  to  State  and  local 
goverrmients."  The  standards  provide  that 
while  recipients  are  encouraged  to  enter  into 
intergovernmental  agreements  for  audit  and 
other  services,  analysis  should  be  made  to 
determine  whether  it  would  be  more 
economical  to  purchase  the  services  from 
private  firms.  In  instances  where  use  of  such 
intergovernmental  agreements  are  required 
by  State  statutes  (e.g.,  audit  services)  these 
statutes  will  take  precedence. 

19.  Small  and  Minority  Audit  Firms.  Small 
audit  firms  and  audit  firms  owned  and 
controlled  by  socially  and  economically 
disadvantaged  individuals  shall  have  the 
maximum  practicable  opportunity  to 
participate  in  contracts  awarded  to  fulfill  the 
requirements  of  this  Circular.  Recipients  of 
Federal  assistance  shall  take  the  following 
steps  to  further  this  goal: 

a.  Assure  that  small  audit  firms  and  audit 
firms  owned  and  controlled  by  socially  and 
economically  disadvantaged  individuals  are 
used  to  the  fullest  extent  practicable. 


b.  Make  information  on  forthcoming 
opportunities  available  and  arrange 
timeframes  for  the  audit  so  at  to  encourage 
and  facilitate  participation  by  small  audit 
firms  and  audit  firms  o«vned  and  controlled 
by  socially  and  economically  disadvantaged 
individuals. 

c.  Consider  in  the  contract  process  whether 
firms  competing  for  larger  audits  intend  to 
subcontract  with  small  audit  firms  and  audit 
firms  owned  and  controlled  by  socially  and 
economically  disadvantaged  individuals. 

d.  Encourage  contracting  with  small  audit 
firms  or  audit  firms  owned  and  controlled  by 
socially  and  economically  disadvantaged 
individuals  which  have  traditionally  audited 
government  programs  and.  in  such  cases 
where  this  is  not  possible,  assure  that  these 
firms  are  given  consideration  for  audit 
subcontracting  opportunities. 

e.  Encourage  contracting  nvith  consortiums 
of  small  audit  firms  as  described  in 
paragraph  (a)  above  when  a  contract  is  too 
large  for  an  individual  small  audit  finn  or 
audit  Hrm  owned  and  controlled  by  socially 
and  economically  disadvantaged  individuals. 

f.  Use  the  services  and  assistance,  as 
appropriate,  of  such  organizations  as  the 
Small  Business  Administration  in  the 
soUcitation  and  utilization  of  small  audit 
firms  or  audit  firms  owned  and  amtroUed  by 
socially  and  economically  disadvantaged 
individuals. 

20.  Reporting.  Each  Federal  agency  will 
report  to  the  Director  of  OMB  on  or  before 
March  1. 1987,  and  annually  thereafter  on  the 
effectiveness  of  State  and  local  governments 
in  carrying  out  the  provisions  of  this  Circular. 
The  report  must  identify  each  State  or  local 
government  or  Indian  tribe  that,  in  the 
opinion  of  the  agency,  is  failing  to  comply 
with  the  Circular. 

21.  Regulations.  Each  Federal  agency  shall 
include  the  provisions  of  this  Circular  in  its 
regulations  implementing  the  Single  Audit 
Act. 

22.  Effective  date.  This  Circular  is  effective 
upon  publication  and  shall  apply  to  fiscal 
years  of  State  and  local  governments  that 
begin  after  December  31, 1964.  Earlier 
implementation  is  encouraged.  However, 
until  it  is  implemented,  the  audit  provisions 
of  Attachment  P  to  Circular  A-ICC  shall 
continue  to  be  observed. 

23.  Inquiries.  Ail  questions  or  inquiries 
should  be  addressed  to  Fmancial 
Management  Division,  Office  of  Management 
and  Budget,  telephone  number  202/39S-39S3. 

24.  Sunset  review  dale.  This  Circular  shall 
have  an  independent  policy  review  to 
ascertain  its  effectiveness  three  years  from 
the  date  of  issuance. 

David  A.  Stockman. 
Director. 

Attachment — Circular  A-128 

Definition  of  Major  Program  aa 
Provided  in  Pub.  L  98-502 

"Major  Federal  Assistance  Program."  far 
State  and  local  governments  having  Federal 
assistance  expenditures  between  $100,000 
and  $100,000,000,  means  any  program  for 
which  Federal  expenditures  during  the 
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applicable  year  exceed  the  larger  of  S300.na). 
or  .3  percent  of  such  total  expenditures 
Where  total  expenditures  of  Federal 
assistance  exceed  SlOO.OOO.OOa  the  following 
criteria  apply: 


Tow  expetxktures  o<  Federal  financial 
assistance  lor  ail  programs 


More  than 


I 


But  less  man 


Major  Federal 
assistance 

:   program  means 

I  arty  profiram  thai 

e<ceedi 
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S100 

SI 
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S3 
S^tiilkon 
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S6  b*or» „ J  $7  Wton. 

Over  S" 


$1  biNnn  $3  mllion 

S2Mtan   I  $4rnlkon 

|S3ti«ion i  $7m«on 

SatxMon  J  StOmMKm 

[SSMkon I  Stamlton 

S16 
$19 
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± 


Dated;  July  31. 1985. 

Samuel  W.  Speck. 

.4A-si  H  iate  Director.  State  and  Lotxil  Prufimm^. 
and  Support. 

(FR  Doc.  85-18735  Filed  8-r-85,  8:45  arrj 
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FEDERAL  MARITIME  COMMISSION 

46  CFR  Part  552 

IDockel  No.  85-17) 

Financial  Reports  of  Vessel  Operating 
Common  Carriers  by  Water  In  tt>€ 
Domestic  Offshore  Trades 

AGENCY:  Federal  Maritime  Commission. 
ACTtON:  Final  rule. 


summary:  The  Federal  Maritime 

Commission  amends  its  rules  governing 
financial  reports  required  of  vessel 
operating  common  carriers  in  the 
domestic  offshore  waterbome  commerce 
of  the  United  States.  This  action  is 
necessary  to  conform  the  reporting  form 
(Form  FMC-378)  to  the  Uniform 
Financial  Reporting  Requirements  (46 
CFR  Part  232)  of  the  Maritime 
Administration.  U.S.  Department  of 
Transportation.  These  requirements 
replaced  the  Uniform  System  of 
Accounts  for  Maritime  Carriers  (46  CFR 
Part  582)  upon  which  the  report  form 
was  previously  based.  Other  minor 
reporting  changes  delete  unnecessary 
information  reporting  requirements 
EFFECTIVE  DATE:  September  9. 1985 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  G.  Drew.  Director.  Buroa-,]  of 

Tariffs.  Federal  Maritime  Commission. 

1 100  L  Street.  N\V.,  Washington.  D.C. 

20573  (202)  523-5796. 
|ohn  Robert  Ewers.  Director,  Office  of 

Regulatory  Overview,  Federeil 

Maritime  Commission,  1100  L  Street. 

WV..  Washington,  D.C.  20573  (202) 

523-5766. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Maritime  Commission  is 


required  to  evaluate  the  reasonableness 
of  rates  in  the  domestic  offshore  trades 
filed  by  vessel  operating  common 
carriers.  To  provide  for  the  orderly 
acquisition  of  the  data  essential  to  this 
evaluation,  the  Commission 
promulgated  what  is  now  46  CFR  Pari 
552.  Self-propelled  vessel  operators 
report  the  required  financial  and 
operating  data  on  FMC  Form  378. 
"Statements  of  Financial  and  Operating. 
Data".  It  has  been  the  policy  of  the 
Commission  to  base  the  statements  on 
the  chart  of  accounts  prescribed  by  the 
Maritime  Administration.  U.S. 
Department  of  Transportation 
(MARAD).  It  is  the  intention  of  the 
Conimission  to  continue  this  policy. 
Therefore,  because  MARAD  has 
recently  revised  its  chart  of  accounts 
through  the  publication  of  Uniform 
Financial  Reporting  Requirements  (46 
CFR  Part  232).  The  Commission  is 
amendmg  46  CFR  Part  552  (49  FR  42934) 
to  conform  its  reporting  form  to  the 
revised  chart  of  accounts. 

A  proposed  rule  was  published  in  the 
Federal  Register  on  June  3, 1985  (50  FR 
23318)  with  comments  due  on  July  3. 
1985.  .No  comments  were  received. 

The  Commission  has  determined  that 
this  rule  is  not  a  "major  rule"  as  defined 
in  Executive  Order  12291,  46  CFR  12193. 
February  27. 1981.  because  it  will  not 
result  in: 

(1)  An  annual  effect  on  the  economy 
of  SlOO  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal.  State  or  Local  government 
agencies:  or  geographic  regions:  or. 

(3)  Significant  adverse  effect  on 
competition,  employment,  investment 
productivity,  innovations,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Collection  of  Information 
requirements  contained  in  this 
rej;ulation  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
provisions  of  the  Paperwork  Reduction 
Act  c\  1980  (Pub.  L.  96-511)  and  have 
been  assigned  control  numbers  3072- 
0008.  3072-0029  and  3072-0030. 

List  of  Subjects  in  46  CFR  Part  552 

Cargo  vessels;  Freight;  Maritime 
carriers;  Rates  and  fares;  Reporting  and 
recordkeeping  requirements 

PART  552— (AMENDED! 

Accordingly,  pursuant  to  5  U.S.C.  553; 
46  U.S.C.  app.  817(d),  820.  841a.  843.  844. 
845a  and  847,  Part  5.52  of  Title  46.  Code 
of  Federal  Regulations,  is  amended  as 
follows: 


1.  The  Authority  Citation  for  Part  552 
is  revised  to  read: 

Authority:  5  U.S.C.  553:  46  U.S.C.  app. 
817(h).  820.  841a,  843,  844.  845.  H45a  and  847. 

§552.4    (Amended] 

2.  Section  552.4(c)  is  removed. 

3.  Paragraphs  (o)  and  (p)  of  §  552.5  are 
revised  to  read  as  follows: 

§  552.5    Definitions. 

•  *  •  •  • 

(0)  "Voyage  Expense" means: 

(1)  For  carriers  required  to  file  Form 
FMC-378:  the  total  of  Vessel  Operating. 
Vessel  Port  Call  and  Cargo  Handling 
Expenses  less  Other  Shipping 
Operations  Revenue. 

(2)  For  carriers  required  to  file  Form 
FMC-377;  the  total  of  Direct  Vessel  and 
Other  Shipping  Operations  Expenses, 
less  Other  Revenue. 

(p)  "Voyage  Expense  Relationship" 
means  the  ratio  of  total  Trade  Voyage 
Expense  to  total  Company  Voyage 
Expense. 

■  •  «  «  * 

4.  Section  552.6  is  amended  by 
revising  paragraphs  (a),  introductory 
text  of  (b)(1),  (b)(l)(ii).  (b)(2)(i).  (b)(4)(i). 
(b)(5),  (b)(7).  (b)(9)  (Title  only).  (b)(10). 
(c)(2)  and  (c)(4)  to  read  as  follows: 

§  552.6    Forms. 

(a)  General.  (1)  The  submission 
required  by  this  part  shall  be  submitted 
in  the  prescribed  format  and  shall 
include  General  Information  regarding 
the  carrier,  as  well  as  the  following 
schedules  as  applicable: 
Exhibit  A — Rate  Base  and  supporting 

schedules; 
Exhibit  B — Income  Account  and 

supporting  schedules; 
Exhibit  C — Rate  of  Return  and 

supporting  schedules 
Exhibit  D — Application  for  Waiver;  and 
E-xhibit  E — Initial  Tariff  Filing 

Supporting  Data. 

(2)  Statements  containing  the  required 
exhibits  and  schedules,  are  described  in 
paragraphs  (b).  (c).  (d).  (e)  and  (f)  of  this 
section  and  are  available  upon  request 
from  the  Commission.  The  required 
General  Information,  schedules  and 
exhibits  are  contained  in  forms  FMC- 
377  and  FMC-378.  For  carriers  required 
to  file  form  FMC-378,  the  statements  are 
based  on  the  Uniform  Financial 
Reporting  Requirements  prescribed  by 
the  Maritime  Administration,  U.S. 
Department  of  Transportation,  For 
carriers  required  to  file  Form  FMC-377. 
ttie  statements  are  based  on  the 
accounts  prescribed  by  the  Interstate 
Commerce  Commission  for  Carriers  by 
Inland  and  Coastal  Waterways.  The 
schedules  contained  in  these  statements 
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are  distinguished  from  those  contained 
in  the  Form  FMC-378  statements  by  the 
suffix  "A"  (e.g..  Schedule  A-IV(A)). 

(b)  Rate  Base  (Exhibits  A  and 
A(AJJ. — (1)  Investment  in  Vessels 
(Schedules  A-I  and  A-I(A)). 

Each  cargo  vessel  (excluding  vessels 
chartered  under  leases  which  are  not 
capitalized  in  accordance  with 
,  S  552.6(b)(10))  employed  in  the  Service 
for  which  a  statement  is  filed  shall  be 
listed  by  name,  showing  the  original 
cost  to  the  carrier  or  to  any  related 
company,  plus  the  cost  of  improvements, 
conversions,  and  alterations,  less  the 
cost  of  any  deductions.  All  additions 
and  deductions  made  during  the  period 
shall  be  shown  on  a  pro  rata  basis, 
reflecting  the  number  of  days  they  were 
applicable  during  the  period.  The  result 
of  these  computations  shall  be  called 
Adjusted  Cost. 

(i)  •  *  * 

(ii)  The  total  of  the  adjusted  cost  o£all 
vessels  employed  in  the  Service  during 
the  period  which  has  not  been  allocated 
to  Other  Services,  as  required  in 
§  552.6(b){i)(i)(B),  shall  be  allocated  to 
the  Trade  in  the  cargo-cube  mile 
relationship. 

(2)  Accumulated  Depreciation — 
Vessels  (Schedules  A-II  and  A-ll(A)).  (i) 
Each  cargo  vessel  (excluding  vessels 
chartered  under  leases  which  are  not 
capitalized  in  accordance  with 
5  552.6(b)(10))  employed  in  the  Service 
shall  be  listed  separately.  For  vessels 
owned  the  entire  year,  accumulated 
depreciation  as  of  the  beginning  and  the 
end  of  the  year  shall  be  reported  and  the 
arithmetic  average  computed.  This 
amount  shall  be  allocated  to  the  Service 
and  to  the  Trade  in  the  same 
proportions  as  the  cost  of  the  vessel  was 
allocated  on  Schedule  A-I  or  A-I(A).  If 
the  depreciable  life  of  any  equipment 
installed  on  a  vessel  differs  fi-om  the 
depreciation  life  of  the  vessel,  the  cost 
and  the  depreciation  bases  shall  be  set 
forth  separately. 
•        *        •        *        * 

(4)  Investment  in  Other  Property  and 
Equipment;  Accumulated  Depreciation 
Other  Property  and  Equipment 
Schedules  A-IV  and  A-IV(A)  and  A- 
V(A)).  (i)  Actual  investment, 
representing  original  cost  to  the  carrier 
or  to  any  related  company,  in  other 
fixed  assets  employed  in  the  Service 
shall  be  reported  as  of  the  beginning  of 
the  year.  Accummulated  depreciation 
for  diese  assets  shall  be  reported  both 
as  of  the  beginning  and  as  of  the  end  of 
the  year.  The  arithmetic  average  of  the 
two  amounts  shall  also  be  shown  and 
shall  be  the  amount  deducted  from 
original  cost  in  determining  rate  base. 
Additions  and  deductions  during  the 


period  shall  also  be  reported,  and  the 
carrier  shall  report  as  though  all  such 
changes  took  place  at  midyear,  except 
for  those  involving  substantial  sums, 
which  shall  be  prorated  on  a  daily  basis. 
Allocation  to  the  Trade  shall  be  based 
upon  the  actual  use  of  the  specific  asset 
or  group  of  assets  within  the  Trade.  For 
those  assets  employed  in  a  general 
capacity,  such  as  office  furniture  and 
fixtures,  the  voyage  expense 
relationship  shall  be  employed  for 
allocation  purposes.  The  basis  of 
allocation  to  the  Trade  shall  be  set  forth 
and  fully  explained, 
(ii)  *  •  * 

(5)  Working  Capital  (Schedule  A-V). 
Working  capital  for  vessel  operators 

shall  be  determined  as  average  voyage 
expense.  Average  voyage  expense  shall 
be  calculated  on  the  basis  of  the  actual 
expenses  of  operating  and  maintaining 
the  ves8el(s]  employed  in  the  Service 
(excluding  lay-up  expenses]  for  a  period 
represented  by  the  average  length  of 
time  of  all  voyages  (excluding  lay-up 
periods)  during  the  period  in  which  any 
cargo  was  carried  in  the  Trade. 
Expenses  for  operating  and  maintaining 
the  vessels  employed  in  the  Trade  shall 
include:  Vessel  Operating  Expense, 
Vessel  Port  Call  Expense.  Cargo 
Handling  Expense.  Administrative  and 
General  Expense  and  Interest  Expense 
allocated  to  the  Trade  as  provided  in 
paragraphs  (c)(2).  (c)(4)  and  (c)(5)  of  this 
section.  For  this  purpose,  if  the  average 
voyage,  as  determined  above,  is  of  less 
than  90  days  duration,  the  expense  of 
hull  and  machinery  insurance  and 
protection  and  indemnity  insurance 
shall  be  determined  to  be  90  days, 
provided  that  such  allowance  for 
insurance  expense  shall  not,  in  the 
aggregate,  exceed  the  total  actual 
insurance  expense  for  the  period. 

(6)  *  *  * 

(7)  Investment  in  Other  Assets 
(Schedule  A-VII(A)):  Accumulated 
Depreciation — Other  Assets  (Schedule 
A-VIII(A)). 

For  carriers  required  to  file  Form 
FMC-377.  any  other  assets  claimed  by 
the  carrier  as  components  of  its  rate 
base  shall  be  set  forth  separately  in  a 
schedule.  The  basis  of  allocation  to  the 
Trade  and  computations  of  percentages 
employed  shall  be  set  forth  and  fully 
explained.  Where  other  assets  are 
subject  to  depreciation,  the  amount  of 
accumulated  depreciation  to  be 
subtracted  from  the  original  cost  in 
determining  the  component  of  rate  base 
shall  be  the  arithmetic  average  of  both 
the  beginning  and  the  end  of  the  year. 
Capital  Construction  Funds  and  other 
special  funds  are  specifically  excluded 
from  rate  base.  For  carriers  required  to 
file  Form  F"MC-378.  other  assets,  and  the 


related  accumulated  depreciation,  are  to 
be  included  on  Schedule  A-IV. 

(8)  *  *  * 

(9)  Capitalization  of  Interest  During 
Construction  (Schedules  A-VII  and A- 
IX(AJ). 

•        *        «        *        • 

(10)  Capitalization  of  Leases 
(Schedules  A-VIII  and A-X(A)).  Leased 
assets  which  are  capitalized  on  the 
carrier's  books  and  which  meet  the 
AICPA  guidelines  for  capitalization  may 
also  be  included  in  rate  base.  Schedule 
A-VIII  or  A-X(A),  "Capitalization  of 
Leases."  shall  be  submitted  setting  forth 
pertinent  information  relating  to  the 
lease  and  the  details  of  the 
capitalization  calculation.  AUocationt  to 
the  Trade  shall  follow  the  requirements 
of  paragraphs  (b)(1)  and  (b)(4)  of  this 
section. 

(c)  Income  Account  (Exhibits  B  and 
B(A)). 

(1)  *  •  • 

(2)  Voyage  Expense  (Schedule  B-ll). 
A  schedule  of  voyage  expense  shaU 

be  submitted  for  any  period  in  which 
any  cargo  was  carried  in  the  Service. 
Allocations  to  the  Trade  shall  be  on  the 
following  basis: 

(i)  For  all  voyages  in  the  Service, 
vessel  expense  shall  be  allocated  to  the 
Trade  in  the  cargo-cube  mile  or  cargo 
cube  relationship,  as  appropriate. 
Should  any  of  the  elements  of  vessel 
expense  be  directly  allocable  to  specific 
cargo,  such  direct  allocations  shall  be 
made  and  explained. 

(ii)  Vessel  port  call  and  cargo 
handling  expenses  shall  be  assigned 
directly,  to  the  extent  possible,  by  ports 
at  which  incurred,  to  the  Trade  and 
Other  Cargo,  or  otherwise  allocated  on 
the  basis  of  cargo  cube  loaded  and 
discharged  at  each  port. 

(iii)  Other  Shipping  Oi>erations 
Revenue  shall  be  deducted  from  Vessel 
Operating  Expense.  Other  Shipping 
Operations  Revenue  should  be  assigited 
directly,  to  the  extent  possible,  or 
otherwise  allocated  on  the  basis  of 
cargo  cube  loaded  and  discharged  at 
each  port.  Any  direct  assignments  shall 
be  fuUy  set  forth  and  explained. 

(3)  *   *   • 

(4)  Administrative  and  General 
Expense  (Schedules  B-III  andB-UI(Af). 

Administrative  and  general  expenses 
(A&G)  shall  be  allocated  to  the  Trade 
using  the  voyage  expense  relationship. 
Direct  assignments  should  be  made 
where  practical,  particulary  with  respect 
to  advertising  expense  related  to  the 
operation  of  passenger  and  combination 
vessels.  Any  direct  assignment  shall  be 
set  forth  and  explained.  Charitable 
contributions  shall  not  be  allocated  to 
the  Trade.  In  those  instances  where  a 
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carrier  is  engaged  in  o^er  business  in 
addition  to  shipping.  A&G  should  be 
allocated  to  each  business  in  the  ratio  of 
total  operating  expenses  for  each 
business  [less  A&G  and  income  taxes] 
to  total  company  operating  expenses 

[less  A&G  and  income  taxes). 
***** 

By  the  Commission. 
Bnica  A.  Dombrowski, 

Acting  Secretary. 

[FR  Doc.  85-18513  Filed  S-7-«5:  8:45  am) 

BNXINQCOOC  1730-01-11 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

SO  CFR  Parts  61 1  and  663 

(Docket  No.  4115S-4175] 

Pacific  Coast  Groundflsh  Fishery; 
Inseason  Adjustment 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Notice  of  inseason  adjustment. 

summary:  NMFS  issues  a  notice  of 
reassessment  of  domestic  annual 
processing  and  joint  venture  processing 
which  together  make  up  domestic 
annual  harvest  for  Pacific  whiting  taken 
in  the  ocean  off  the  Pacific  coast  and 
announces  that  the  35.000-mt  reserve  of 
that  species  will  be  released  and  added 
to  the  total  allowable  level  of  foreign 
fishing.  This  action  will  not  affect  the 
harvest  by  U.S.  Hshermen,  but  will  allow 
the  Department  of  State  to  allocate 
additional  Pacific  whiting  to  foreign 
countries  if  appropriate. 
EFFECTIVE  DATE:  August  6, 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
RoUand  A.  Schmitten,  Director, 
Northwest  Region.  NMFS.  206-526-6150. 

SUPPLEMENTARY  INFORMATION:  A 

preliminary  notice  of  reassessment  and 
request  for  comments  was  published  in 
the  Federal  Register  on  July  17. 1985  (50 
FR  28960).  This  notice  explained  the 
need  for  a  reserve  and  the  preseason 
determinations  of  domestic  annual 
processing  (DAP),  joint  venture 
processing  (JVP).  domestic  annual 
harvesting  (DAH).  and  total  allowable 
level  of  foreign  fishing  (TALFF).  It  also 
announced  NMFS'  intent  to  release  the 
reserve  of  Pacific  whiting  to  TALFF.  No 
comments  were  received  in  response  to 
this  notice.  The  matter  also  was 
discussed  at  the  meeting  of  the  Pacific 
Fishery'  Management  Council  (Council) 
held  on  July  10-11. 1985.  The  Council 
concurred  in  the  proposed  reassessment 


of  domestic  whiting  needs  and  release 
of  the  reserve  to  TALFF. 

The  inseason  survey  to  determine  any 
change  in  DAH  for  Pacific  whiting 
confirmed  that  the  35.000  mt  held  in 
reserve  was  surplus  to  domestic  needs 
and  could  appropriately  be  released  to 
TALFF.  increasing  TALFF  to  80.000  mt. 
Performance  of  the  foreign  fleet  in 
taking  the  first  half-year  allocation  of 
whiting  will  largely  determine  whether 
NMFS  recommends  that  the  Department 
of  State  allocate  all  or  part  of  the  added 
TALFF  to  foreign  fishermen. 

ClassificatioD 

Release  of  the  Pacific  whiting  reserve 
to  TALFF  is  based  on  the  most  recent 
data  available.  The  action  is  authorized 
by  50  CFR  Parts  611  and  663.  is  in 
compliance  with  Executive  Order  12291. 
and  is  covered  by  the  regulatory 
flexibility  analysis  and  environmental 
impact  statement  prepared  for  the 
authorizing  regulations. 

List  of  Subjects 

50  CFR  Part  611 

Fisheries,  Foreign  relations,  Reporting 
and  recordkeeping  requirements. 

50  CFR  Part  663 

Fishing,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

(16  U.S.C.  1801  et  seq.) 

Dated:  August  8. 1985. 
losefA  W.  Angelovic, 

Deputy  Assistant  Administrator  For  Science 

and  Technology,  National  Marine  Fisheries 

Service. 

(FR  Doc.  85-18909  Filed  8-6-85: 11:59  am] 

■HUNG  COOe  3510-22-W 


50  CFR  Part  662 
[Docket  No.  50602-5102] 

Northern  Anchovy  Fishery;  Rnal 
Harvest  Quotas 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
action:  Notice  of  final  harvest  quotas. 

summary:  NOAA  issues  this  notice 
announcing  the  final  determination  of 
estimated  spawning  biomass  and 
harvest  quotas  for  the  northern  anchovy 
(Engraulis  mordax)  fishery  in  the  fishery 
conservation  zone  for  the  1985-1986 
fishing  season.  The  harvest  quotas  have 
been  determined  by  application  of  the 
formulas  in  the  Northern  Anchovy 
Fishery  Management  Plan  (FMP)  and 
implementing  regulations.  This  action  is 
intended  to  notify  users  of  the  final 
harvest  quotas  and  to  promote  orderly 
management  of  the  fishery. 


effective' date:  August  5. 1985. 

ADDRESS:  Copies  of  Administrative 
Report  Number  LI-85-21,  upon  which 
the  spawning  biomass  estimate  for  these 
determinations  is  based,  is  available 
from  E.C.  Fullerton.  Regional  Director 
Southwest  Region.  National  Marine 
Fisheries  Service,  300  South  Ferry  Street, 
Terminal  Island,  CA  90731. 

FOR  FURTHER  INFORMATION  CONTACR 

William  L.  Craig  (Fishery  Biologist, 
NMFS).  213-548-25ia 

SUPPLEMENTARY  INFORMATION:  In 

consultation  with  the  California 
Department  of  Fish  and  Game  and  the 
Southwest  Fisheries  Center,  NMFS,  the 
Director,  Southwest  Region,  NMFS 
(Regional  Director),  made  preliminary 
determinations  of  the  spawning  biomass 
of  the  center  subpopulation  of  northern 
anchovy  and  harvest  quotas  and  special 
allocations  for  the  1985-1986  anchovy 
fisjiing  season.  These  preliminary 
determinations  were  published  in  the 
Federal  Register  on  July  3, 1985  (50  FR 
27470).  Regulations  at  S  662.20  require 
the  announcement  of  final 
determinations  of  harvest  quotas  by 
notice  in  the  Federal  Register  on  or 
about  August  1  of  each  year. 

The  preliminary  determinations  were 
discussed  at  public  meetings  of  the 
Pacific  Fishery  Management  Council 
(Council)  on  July  10, 1985,  in  Los 
Angeles,  California.  The  Council 
concurred  in  the  preliminary 
determinations.  Public  comment  was 
invited  in  the  notice  of  the  preliminary 
determinations  and  at  the  Council 
meeting;  no  public  comments  were 
received.  Therefore,  the  final 
determinations  of  harvest  quotas  are 
published  unchanged  from  the 
preliminary  determinations. 
I     The  Regional  Director  has  made  the 
following  final  determinations  of  harvest 
quotas  for  the  1985-1986  fishery  season, 
based  on  an  estimated  spawning 
biomass  of  521.000  metric  tons  (mt)  and 
applying  the  formulas  in  the  FMP  and  in 
§  662.20  to  calculate  the  harvest  quotas, 
special  allocations,  and  expected 
processing  levels. 

1.  The  total  U.S.  harvest  quota  or 
optimum  yield  (OY)  is  144.900  mt  plus  an 
unspecified  amount  for  use  as  live  bait. 

2.  The  total  U.S.  harvest  quota  for 
reduction  purposes  is  140,000  mt. 

a.  Of  the  total  reduction  harvest 
quota.  9.072  mt  is  reserved  for  the 
reduction  fishery  in  subarea  A  (north  of 
Pt.  Buchon).  The  maximum  reduction 
fishery  in  subarea  A  is  the  total 
reduction  quota  minus  the  amount  taken 
in  subarea  B. 

b.  The  reduction  quota  for  subarea  B 
(south  of  Pt.  Buchon)  is  130.928  mt.  The 
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reduction  fishery  in  subarea  B  may  be 
limited  to  less  than  this  amount  if  more 
than  9,072  mt  is  taken  in  subarea  A. 

3.  The  U.S.  harvest  allocation  for  non- 
reduction  fishing  (i.e.,  fishing  for 
anchovies  for  use  as  dead  bait  and 
direct  human  consumption)  is  4,900  mt. 
However,  non-reduction  fishing  is  not 
limited  until  the  total  catch  in  the 
reduction  and  non-reduction  fisheries 
reaches  the  total  harvest  quota  of 
144,900  mt. 

4.  There  is  no  U.S.  harvest  limit  for  the 
hve  bait  fishery. 

5.  The  domestic  annual  processing 
(DAP)  capacity  for  the  reduction  and 
non-reduction  industry  is  49,000  mt. 

6.  The  domestic  annual  harvest  (DAH) 
capacity  for  the  reduction  fishery  is 
49,000  mt. 

7.  The  amount  available  for  joint 
venture  processing  is  zero  because  there 


is  no  history  of,  nor  are  there 
applications  for,  joint  ventures. 

8.  The  total  allowable  level  of  foreign 
fishing  (TALFF)  is  zero.  The  FMP  states 
tha  TALFF  in  the  U.S.  FCZ  will  be  based 
upon  the  U.S.  portion  of  the  OY  minus 
the  DAH  and  minus  that  amount  of 
expected  harvest  in  the  Mexican  fishery 
zone  which  is  in  excess  of  that  allocated 
by  the  FMP.  Since  DAH  plus  this  excess 
harvest  totals  more  than  the  U.S.  OY, 
the  TALFF  is  zero. 

Other  Matters 

This  action  is  taken  under  the 
authority  of  50  CFR  Part  662,  and  is 
taken  in  compliance  with  Executive 
Order  12291. 

[l6VS.C.ia01  etseq.] 

List  of  Subjects  in  50  CFR  Part  662 

Fish,  Fisheries,  Fishing. 


Dated:  August  5. 1985. 

Joseph  W.  Angetmia, 

Deputy  Assistant  Administrator  For  Science 
and  Technology,  National  Marine  Fisheries 
Service. 

(FR  Doc.  85-18827  Filed  8-5-85:  3:29  pnij 

MUJNG  COOC  3510-22-M 

50  CFR  Part  672 
[Docket  No.  50711-5111] 

Groundflsh  of  the  Guff  of  Alaska 

Correction 

In  FR  Doc.  85-17376,  beginning  on 
page  29681  in  the  issue  of  Monday.  |uly 
22. 1985.  make  the  following  correction: 

On  pages  29637  and  29688,  in  S  672.20. 
Table  1  should  have  read  as  set  fotth 
below. 


Table  i.— Optimum  Yield  (OY),  Domestic  Annual  Harvest  (DAH),  Domestic  Annual  Processing  (DAP),  Joint  Venture  Processing  (JVP), 
Initial  Reserve  and  Adjustments  to  Reserve  by  This  Action,  and  Total  Allowable  Level  of  Foreign  Fishing  (TALFF)  all  m  Mctmc 
Tons.  OY  =  DAH  +  RESERVE  -(-  TALFF;  DAH = DAP + JVP 


Spactts/spacies  code/ area' 

OY 

OAH 

DAP 

JVP 

naean. 

TALFF 

PolKx*     701: 

Weatem/Central „ 

Eastam „ 

305.000 
16.600 

256.871 
13.280 

44.371 
13^80 

190.620 

+  12471 

now  212  500 

0 

81.000 

-37J71 

now  23.129 

3.320 

0 

+25JD00 

now  25ja00 

0 

Total _ 

321,600 
16.560 

33,540 

9,900 

270.151 
5.748 

24.332 

7.920 

57.651 
2.539 

19.901 

7.920 

212.500 
3.208 

4.431 

0 

now  26.449 

3J12 

-100 

now  3.212 

•.706 

-100 

newejaos 
ijao 

Pacific  cod    702: 

Wo»»ain „ 

Cei** _ 

ssjaoo 

nDw7J0O 
2^00 

+  100 

•iaw2j800 

0 

Eastern „ _ 

Total 

60,000 
10,400 

14.700 

8,400 

38.000 
8.320 

11.760 

6,720 

30,360 
7.396 

8^92 

6.720 

7.640 
922 

3.4S8 

0 

11J00 

2.080 
-200 

nowijaao 
^94o 

-2S0 
now  2.600 

1.680 

tO.200 

0 
+  200 

nowaoo 

0 

+  250 

now  250 

0 

Flounders    129: 

■  VUIWHII , „ „    ...                                                                                                   I 

Central „ 

Eastam _ 

Total 

33,500 

1.302 

3.906 

875 

26.800 

1.302 

3.906 

875 

22,410 

1.302 

3.906 

875 

4J90 
0 
I 

now  6.2S0 

0 
0 
0 

«aw4G0 

• 
• 
0 

Pacific  ocawi  perch*    780: 

Western 

Central _ _ 

Eastern _ „ „_ _ 

Total „ 

6.083 

8,063 

6.083 

0 

0 

0 

Sabtoflsh>    703: 

Western 

Central _ „ _ 

1.670 

3.060 

1.680 

850-1,135 

470-1,435 

1,670 

3.060 

1,680 

850-1.135 

470-1,435 

1.670 

3,060 

1,680 

850-1.135 

470-1.435 

0 
0 
0 
0 
0 

0 
0 
0 
0 
0 

0 
0 
0 

• 

0 

West  Yakutal „..   

East  YaKutat 

Southeast  Outside „ „ „ 

ToUl 

7.330-8.960 
4.678 

500 
100 

7.330-8,980 
3,742 

380 
80 

7.330-8.960 
50 

350 
80 

0 
3.692 

30 
0 

0 
836 

-too 

now  836 
100 
20 

0 

• 

-100 
now  MO 

20 
0 

Atka  Mackerel    297: 

Western 

Central „ 

Eastern „ 

Total 

Ott>er  rockfish*    649: 

GuM-wide _ „ _ „.  _ 

5^78 
5.000 

3.750 

4,202 

4,000 

+  733 

now  4,733 

3,000 

480 

4.000 

+  600 

now  4,600 

2,990 

3.722 

0 

*133 

now  133 

10 

now  966 

0 

-733 
now  267 

7S0 
-SO 

i>ow  700 

now  120 

0 
0 
0 

0 

+  50 
now  SO 

Thomytiead  rockfish    749; 

GuM^Kide _ 
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Table  l.— Optimum  Yield  (OY),  Domestic  Annual  Harvest  (DAH).  Domestic  Annual  Phocessing  (DAP).  Joint  venture  Processing  (JVP). 
Initial  Reserve  and  Adjustments  to  Reserve  by  Tms  Action,  and  Total  Allowable  Level  of  Foreign  Fishing  (TALFF).  all  in  Metric 
Tons.  0Y  =  DAH  + RESERVE +TALFF;  DAH  =  DAP + JVP— Continued 


Sp«cie*/sp«cws  coda/arM' 

OY 

DAH 

DAP 

JVP 

RaMnw 

TALFF 

Squd    509: 

GuV-wid* „ „ 

Othac  species'    499: 

Gun-wide __   _      __ „ „        ..    _ 

5.000 
22.460 

4.000 
17.944 

3.990 
16.S44 

10 
1.400 

1.000 

-50 

now  950 

4,516 

-325 

now  4,191 

0 

>50 

now  SO 

0 

-f325 
325 

■  See  figwe  1  o(  }  672.20  for  deecnption  ol  regulalory  areas  and  disthcts. 

'  The  caleoory  "Pacific  ocean  percn"  ndudas  SatwsMs  species  £  aMks  (Pacific  ocean  pereh).  £  po/yapmui  (nortnam  rockDah),  S  ahuHtnu*  (fxxigheye  rockfiah),  £  boraalis  (shortrakar 
rockfisn).  and  S.  oKwnfrus  (aharpcfw  reckfish) 

'  Eickides  vakMS  lor  l^e  SouVieast  Inside  Ostrict  wtiich  ia  not  governed  by  theaa  regulaliona 

*  The  category  "Other  rockiisn '  inckides  all  ftsh  of  the  genua  SatiasDa*  except  the  category  "Pacific  ocean  parch"  as  defined  in  footnote  2  above  and  SatMMoMMjs  (thomyhead  rockfish). 

'The  category  "Oltier  species"  nckjdes  sculpms.  sharks,  skates,  eulachon  ametts.  capeim.  and  octopus.   The  OV  lor  "Other  speciea'  a  equal  to  5H  of  the  target  specwa. 

1 
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Proposed  Rules 


Federal   Register 
Vol.  50,  No.  153 
Thursday.  August  8,  19S5 


This  section  of  the   FEDERAL   REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 
7  CFR  Part  403 
(Doc.  No.  2328S] 

Peach  (Fresh)  Crop  Insurance 
Regulations 

agency:  Federal  Crop  Insurance 
Corporation,  USDA, 
ACTION:  Proposed  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  revise 
and  reissue  the  Peach  (Fresh)  Crop 
Insurance  Regulations  (7  CFR  Part  403). 
effective  for  the  1986  and  succeeding 
crop  years.  The  intended  effect  of  this 
rule  is  to:  (1)  Prescribe  procedures  for 
insuring  peaches  on  an  "Actual 
Production  History"  (APH)  basis  by 
removing  the  Premium  Adjustment 
Table  and  providing  for  cancellation  for 
not  furnishing  records;  (2)  specify  the 
weather  perils  insured  against  and  add 
as  a  cause  of  loss  the  unavoidable 
failure  of  irrigation  water  supply;  (3) 
clarify  the  insured's  share  when  the  crop 
is  sold;  (4)  change  the  method  of 
computing  indemnities  when  acreage, 
share,  or  practice  is  underreported;  (5) 
change  the  insurance  period,  crop  year, 
cancellation  and  termination  dates,  and 
filing  dates;  (6)  provide  prices  for 
computing  indemnities  based  on  tree 
value;  (7)  specify  acreage  excluded  from 
insurance  when  certain  designated 
conditions  exist;  (8)  allow  inspection  of 
unharvested  acreage  at  the  time  of 
damage;  (9)  add  provisions  for  reporting 
the  practice  and  number  of  bearing 
trees;  (10)  provide  production  guarantee 
coverage;  (11)  eliminate  the  Amount  of 
Insurance  Table;  (12)  remove  the  middle 
coverage  level  limitation  applicable  to 
processing  peaches;  (13)  add  a  provision 
to  provide  a  coverage  level  if  the  insured 
does  not  select  one;  (14)  include 
"misshapen  fruit"  as  fruit  eligible  for 
quality  adjustment;  (15)  change  the 
method  of  computing  indemnity 
payments;  (16)  add  definitions  for 


"Actual  price  per  bushel."  "Average 
yield,"  "Cyclone,"  "Freeze,"  "Frost," 
and  "Loss  ratio";  (17)  amend  the 
definition  of  "Harvest"  and  redefine  the 
definition  of  "Unit"  to  restrict  division; 
and  (18)  add  sections  concerning 
"Determinations"  and  "Notices".  The 
authority  for  the  promulgation  of  this 
rule  is  contained  in  the  Federal  Crop 
Insurance  Act.  as  amended. 

DATE:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  September  9. 
1985.  to  be  sure  of  consideration. 
ADDRESS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  the 
Office  of  the  Manager,  Federal  Crop 
Insurance  Corporation.  Room  4096, 
South  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC  20250, 

telephone  (202)  447-3325. 

SUPPtfMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  No.  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is  May 
1.1990. 

Merritt  W.  Sprague.  Manager,  FCIC, 
has  determined  that  this  action  (1)  is  not 
a  major  rule  as  defined  by  Executive 
Order  No.  12291  because  it  will  not 
result  in:  (a)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (b) 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  governments,  or 
a  geographical  region;  or  (c)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S. -based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets;  and  (2)  will  not  increase  the 
federal  paperwork  burden  for 
individuals,  small  businesses,  and  other 
persons. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this 
proposed  rule  applies  are:  Title — Crop 
Insurance;  Number  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 


consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V.  published  a!  48  FR 
29115,  June  24, 1983. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quahty  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Other  than  minor  changes  in  language 
and  format,  the  principal  changes  in  the 
peach  policy  are: 

1.  Section  l.a. — Delete  "adverse 
weather  conditions"  and  specify  the 
weather  perils,  in  addition  to.  the  failure 
of  the  irrigation  water  supply  because  of 
unavoidable  cause  after  insurance 
attaches  as  insurable  causes  of  loss. 
This  change  eliminates  excessive 
moisture  as  a  cause  of  loss  and 
interrelated  uninsurable  losses  because 
of  insect  and  disease  damage. 

2.  Section  2.c. — Add  a  clause  to  clarify 
the  insured's  share  when  the  crop  is  sold 
after  planting  and  before  harvest. 

3.  Section  2.d.(l) — Add  a  provision  to 
exclude  acreage  firom  insurance  if  the 
farming  practices  carried  out  are  not  in 
accordance  with  the  farming  practices 
for  which  the  premium  rates  have  been 
established. 

4.  Section  2.d.(2) — Add  a  provisions  to 
exclude  acreage  from  insurance  when 
the  peaches  are  harvested  by  the  public. 

5.  Section  2.d.(3) — Combines  sections 
2.d.(l)  and  (2)  to  allow  insurance  before 
the  fourth  growing  season  if  the  orchard 
has  a  recorded  production  of  100 
bushels  per  acre  or  more.  This  change 
eliminates  the  "minimum  production" 
requirement  and  the  amount  of 
insurance  table. 

6.  Section  2.d.(4) — Add  a  provision  to 
exlcude  acreage  from  insurance  when 
acreage  is  planted  with  a  vine  or  tree 
crop  other  than  peaches. 

7.  Section  2.d.(5) — Add  a  provision  to 
provide  FCIC  the  right  to  inspect  and 
determine  uninsurable  acreage. 

8.  Section  2.e. — Add  provisions  for 
irrigated  practices  and  the  reporting  of 
such  practices. 

9.  Section  3.d. — Add  a  provision  to 
report  the  number  of  bearing  trees.  This 
allows  tracking  any  changes  in  tree 
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number  and  assures  necessary 
adjustments  to  the  APH  yield. 

10.  Section  4.a. — Provide  coverage  in 
the  form  of  production  guarantees 
contained  in  the  actuarial  table  in  place 
of  dollar  amounts  of  insurance. 

11.  Section  4.b. — Delete  the  Amount  of 
Insurance  table  from  the  policy  and  its 
related  provisions.  Add  a  provision  to 
reduce  the  production  guarantee  if 
certain  stand  requirements  are  not  met. 

12.  Section  4.c. — Delete  the  provision 
to  hold  processing  peaches  to  the  middle 
coverage  level.  Add  a  provision  for  a 
coverage  level  if  the  insured  does  not 
select  one. 

13.  Section  4.d. — Provide  prices  for 
computing  indemnities  on  the  actuarial 
table  for  fresh  and  processing  peaches. 
These  prices  will  be  based  on  an  "on 
tree"  value.  The  minimum  price  election 
concept  will  be  continued  (See:  Section 
9.c.(3)). 

14.  Section  5. — Remove  the  Premium 
Adjustment  Table.  The  crop  will  be 
insured  on  an  actual  production  history 
(APH)  basis.  Coverages  will,  therefore, 
reflect  the  actual  production  history  of 
the  crop  on  the  unit.  Insureds  with  good 
loss  experience  who  are  now  receiving  a 
premium  discount  are  protected  since 
they  may  retain  a  discount  under  the 
present  schedule  through  the  1990  crop 
year  or  until  their  loss  experience 
causes  them  to  lose  the  advantage, 
whichever  is  earlier. 

Remove  the  provisions  for  the  transfer 
of  insurance  experience  and  for 
premium  computation  when 
participation  has  not  been  continuous. 
Deletion  of  the  Premium  Adjustment 
Table  eUminates  the  need  for  these 
provisions. 

15.  Section  7. — Change  the  insurance 
attachment  date  from  January  10  to 
December  1.  This  provides  insurance 
against  damage  which  could  occur  in 
December. 

16.  Section  7.b. — Add  a  provision  to 
end  the  insurance  period  if  the  peaches 
are  fnot  harvested  timely.  This  limits  our 
exposure  to  loss  if  a  crop  is  not  timely 
harvested. 

17.  Section  7.d. — Add  a  provision  to 
end  the  insurance  period  at  loss 
adjustment  time. 

18.  Section  8.a.(2) — Add  a  new  section 
to  provide  FCIC  the  right  to  inspect  any 
unharvested  damage  peaches  which  the 
insured  chooses  to  no  longer  care  for. 
This  inspection  will  give  us  the 
opportunity  to  appraise  the  peaches 
closer  to  the  time  of  damage. 

19.  Section  9.c — Change  to  provide  a 
more  accurate  indemnity  payment. 

20.  Section  9.d — Change  the  method  of 
computing  the  indemnity  when  acres  are 
underreported.  The  production  from  all 
acres  will  be  applied  against  the 


reported  acres  in  calculating 
indemnities.  This  change  will  reduce  the 
indemnities  when  acres  are 
underreported  and  will  reduce  the 
complexity  of  calculations.  Coverage  for 
the  amount  of  guarantee  available  on 
reported  acreas  will  be  provided. 

21.  Section  9.e — Change  to  provide 
that  the  total  production  to  be  counted 
for  a  unit  will  include  all  appraised 
production  plus  any  production 
harvested  prior  to  appraisal.  This 
change  emphasizes  the  appraisal,  which 
in  actual  practice  is  the  primary  method 
of  determining  the  production  to  count. 

22.  Section  9.e.(l) — Add  "misshappen 
fruit"  as  fruit  eligible  for  quality 
adjustment  and  the  requirement  that  all 
damaged  fruit  be  inspected  by  us  if 
quality  adjustments  are  to  be  made. 
Also  specify  the  methods  for  making 
these  adjustments. 

These  changes  are  consistent  with 
other  crop  policies  operating  under  APH 
which  state  the  specific  methods  of 
determining  quality  adjustment. 

23.  Section  9.e.(2)(b)— Include  a 
provision  for  production  destroyed 
without  our  consent  Also  provide  that 
any  acreage  not  inspected  by  us  prior  to 
the  completion  of  harvest  will  be 
considered  appraised  at  the  full 
guarantee. 

Since  production  to  count  is 
determined  from  appraisals  on  the  tree 
prior  to  harvest,  this  change  will  allow 
us  to  make  our  inspections  before  the 
beginning  of  or  at  least  prior  to 
completion  of  harvest. 

24.  Section  9.e.(2)(c) — Allow  any 
"unharvested  production"  to  acount  as 
production  to  count.  The  production 
guarantee  is  based  on  "on  tree" 
production  therefore  any  unharvested 
production  must  be  considered 
production  to  count. 

25.  Section  9.e.(3) — Change  to  count 
the  appraisal  on  any  acreage  except 
when  the  "actual  harvested  production" 
exceeds  the  appraisal.  Appraisals  made 
prior  to  harvest  when  the  fruit  if  still 
sizing  can  lead  to  understated 
production  to  count.  This  provision  will 
allow  FCIC  to  account  for  full 
production  based  on  harvested  records. 

26.  Section  15.c — Add  a  clause  to 
cancel  the  contract  if  production  history 
is  not  furnished  by  the  cancellation  date. 
An  exception  will  be  allowed  if  the 
insured  can  showf  prior  to  the 
cancellation  date,  that  records  are 
unavailable  due  to  conditions  beyond 
the  insured's  control.  This  clause  is 
required  by  the  proposed  change  to 
mandatory  APH. 

27.  Section  15.e— Change  the 
cancellation  and  termination  dates  to 
November  30.  This  change  is  made  to 
more  closely  conform  to  the  insurance 


period  and  crop  year  which  begins  on 
December  1. 

28.  Section  16— Change  the  filing  date 
for  contract  changes  from  September  30 
to  August  31.  This  change  was  made  to 
coincide  with  the  change  in  the 
cancellation  and  termination  dates. 

29.  Section  17. — Add  "Actual  price  per 
bushel"  and  "Average  yield"  definitions 
to  clarity  use  of  the  terms  in  Sections 
4.b.  and  Q.c. 

Redefine  "Harvest"  definition  to 
emphasize  that  production 
determinations  will  be  based  solely  on 
"on  tree"  appraisals. 

Add  definitions  for  the  terms 
"Cyclone."  "Freeze,"  and  "Frost"  to 
clarify  their  use  in  Section  1. 

Add  a  determination  for  the  term 
"Loss  ratio"  to  clarify  its  use  in  Section 
5. 

Amend  the  "Unit"  definition  by 
deleting  the  provision  allowing  unit 
division.  The  difficulty  of  maintaining 
and  auditing  accurate  and  adequate 
records  of  production  by  small  units 
requires  elimination  of  this  provision. 

30.  Sections  19.  and  20. — Add  sections 
for  "Determinations"  and  "Notices." 
respectively. 

FCIC  is  soliciting  public  comment  on 
this  proposed  rule  for  30  days  after 
publication  in  the  Federal  Register. 
Written  comments  will  be  available  for 
public  inspection  in  the  Office  of  the 
Manager,  during  regular  business  hours. 
Monday  through  Friday. 

List  of  Subjects  in  7  CFR  Part  403 

Crop  insurance.  Peaches. 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.), 
the  Federal  Crop  Insurance  Corporation 
hereby  proposed  to  revise  and  reissue 
the  Peach  (Fresh)  Crop  Insurance 
Regulations  (7  CFR  Part  403).  effective 
for  the  1986  and  succeeding  crop  years, 
to  read  as  follows: 

PART  403— PEACH  (FRESH)  CROP 
INSURANCE  REGULATIONS 

Subpart— Regulations  for  tt>«  1986  and 
Succeeding  Crop  Years 

Sec. 

403.1  Availability  of  peach  crop  insurance. 

403.2  Premium  rates,  production  guarantees, 
coverage  levels,  and  prices  at  which 
indemnities  shall  be  computed. 

403.3  OMB  control  numbers. 

403.4  Creditors. 

403.5  Good  faith  reliance  on 
misrepresentation. 

403.6  The  contract. 

403.7  The  application  and  policy. 
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Authority:  Sec.  506,  516,  Pub.  L.  75-430,  52 
Stat.  73,  77,  as  amended  (7  US.C.  1506, 1516). 

Subpart— Regulations  for  the  1986  and 
Succeeding  Crop  Years 

§  403.1    Availability  of  peach  crop 
Insurance. 

Insurance  shall  be  offerpd  under  the 
provisions  of  this  subpart  on  peaches  in 
counties  within  the  limits  prescribed  by 
and  in  accordance  with  the  provisions  of 
the  Federal  Crop  Insurance  Act,  as 
amended.  The  counties  shall  be 
designated  by  the  Manager  of  the 
Corporation  from  those  approved  by  the 
Board  of  Directors  of  the  Corporation. 

§  403.2    Premium  rates,  production 
guarantees,  coverage  levels,  and  prices  at 
wtilch  indemnities  shall  be  computed. 

(a)  The  Manager  shall  establish 
premium  rates,  production  guarantees, 
coverage  levels,  and  prices  at  which 
indemnities  shall  be  computed  for 
peaches  which  will  be  included  in  the 
actuarial  table  on  file  in  applicable 
service  offices  and  which  may  be 
changed  from  year  to  year. 

(b)  At  the  time  the  application  for 
insurance  is  made,  the  applicant  will 
elect  a  coverage  level  and  price  at  which 
indemnities  will  be  computed  from 
among  those  levels  and  prices  contained 
in  the  actuarial  table  for  the  crop  year. 

§  403.3    0MB  control  numbers. 

The  0MB  control  numbers  are 
contained  in  Subpart  H  of  Part  400  in 
Title  7  CFR. 

S  403.4    Creditors. 

An  interest  of  a  person  in  an  insured 
crop  existing  by  virtue  of  a  lien, 
mortgage,  garnishment,  levy,  execution, 
bankruptcy,  involuntary  transfer  or 
other  similar  interest  shall  not  entitle  the 
holder  of  the  interest  to  any  benefit 
under  the  contract. 

§  403.5    Good  faith  reliance  on 
misrepresentation. 

Notwithstanding  any  other  provision 
of  the  peach  insurance  contract, 
whenever: 

(a)  An  insured  under  a  contract  of 
crop  insurance  entered  into  under  these 
regulations,  as  a  result  of  a 
misrepresentation  or  other  erroneous 
action  or  advice  by  an  agent  or 
employee  of  the  Corporation:  (1)  Is 
indebted  to  the  Corporation  for 
additional  premiums;  or  (2)  has  suffered 
a  loss  to  a  crop  which  is  not  insured  or 
for  which  the  insured  is  not  entitled  to 
an  indemnity  because  of  failure  to 
comply  with  the  terms  of  the  insurance 
contract,  but  which  the  insured  believed 
to  be  insured,  or  believed  the  terms  of 


the  insurance  contract  to  have  been 
complied  with  or  waived;  and 

(b)  The  Board  of  Directors  of  the 
Corporation,  or  the  Manager  in  cases 
involving  not  more  than  $100,000,  finds 
that:  (1)  An  agent  or  employee  of  the 
Corporation  did  in  fact  make  such 
misrepresentation  or  take  other 
erroneous  action  or  give  erroneous 
advice;  (2)  said  insured  relied  thereon  in 
good  faith;  and  (3)  to  require  the 
payment  of  the  additional  premiums  or 
to  deny  such  insured's  entitlement  to  the 
indemnity  would  not  be  fair  and 
equitable,  such  insured  shall  be  granted 
relief  the  same  as  if  otherwise  entitled 
thereto.  Requests  for  relief  under  this 
section  must  be  submitted  to  the 
Corporation  in  writing. 

§  403.6    The  contract 

The  insurance  contract  shall  become 
effective  upon  the  acceptance  by  the 
Corporation  of  a  duly  executed 
application  for  insurance  on  a  form 
prescribed  by  the  Corporation.  The 
contract  shall  cover  the  peach  crop  as 
provided  in  the  policy.  "Hie  contract 
shall  consist  of  the  application,  the 
policy,  and  the  county  actuarial  table. 
Any  changes  made  in  the  contract  shall 
not  affect  its  continuity  from  year  to 
year.  The  forms  referred  to  in  the 
contract  are  available  at  the  applicable 
service  offices. 

§  403.7    The  application  and  policy. 

(a)  Application  for  insurance  on  a 
form  prescribed  by  the  Corporation  may 
be  made  by  any  person  to  cover  such 
person's  share  in  the  peach  crop  as 
landlord,  owner-operator,  or  tenant.  The 
application  shall  be  submitted  to  the 
Corporation  at  the  service  office  on  or 
before  the  applicable  closing  date  on  file 
in  the  service  office. 

(b)  The  Corporation  may  discontinue 
the  acceptance  of  applications  in  any 
county  upon  its  determination  that  the 
insurance  risk  is  excessive,  and  also,  for 
the  same  reason,  may  reject  any 
individual  application.  The  Manager  of 
the  Corporation  is  authorized  in  any 
crop  year  to  extend  the  closing  date  for 
submitting  applications  in  any  county, 
by  placing  the  extended  date  on  file  in 
the  applicable  service  offices  and 
publishing  a  notice  in  the  Federal 
Register  upon  the  Manager's 
determination  that  no  adverse 
selectivity  will  result  during  the  period 
of  such  extension.  However,  if  adverse 
conditions  should  develop  during  such 
period,  the  Corporation  will  immediately 
discontinue  the  acceptance  of 
applications. 

(c)  In  accordance  with  the  provisions 
governing  changes  in  the  contract 


contained  in  policies  issued  under  FCIC 
regulations  for  the  1986  and  succeeding 
crop  years,  a  contract  in  the  form 
provided  for  in  this  subpart  will  come 
into  effect  as  a  continuation  of  a  peach 
insurance  contract  issued  under  such 
prior  regulations,  without  the  filing  of  a 
new  application. 

(d)  The  application  for  the  1986  and 
succeeding  crop  years  is  found  at 
Subpart  D  of  Part  400— General 
Administrative  Regulations  (7  CFR 
400.37,  400.38)  and  may  be  amended 
from  time  to  time  for  subsequent  crop 
years.  The  provisions  of  the  Peach 
(Fresh)  Insurance  Policy  for  the  1986  and 
succeeding  crop  years  are  as  follows: 

DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  CoqMralioa 

Peach — Cmp  Insurance  Policy 

(This  is  a  continuous  contract.  Refer  to 
Section  15.) 

AGREEMENT  TO  INSURE  We  will 
provide  the  insurance  described  in  this  policy 
in  return  for  the  premium  and  your 
compliance  with  all  applicable  provisions. 

Throughout  this  policy,  "you"  and  "your" 
refer  to  the  insured  shown  on  the  accepted 
Application  and  "we,"  "us,"  and  "our"  refer 
to  the  Federal  Crop  Insurance  Corporation. 

Terms  and  Conditions 

1.  Causes  of  loss. 

a.  The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 
the  following  causes  occurring  within  th» 
insurance  period: 

(1)  Frost: 

(2)  Freeze: 

(3)  Hail; 

(4)  Tornado; 

(5)  Cyclone: 

(6)  Drought; 

(7)  Wind: 

(8)  Lightning: 

(9)  Flood; 

(10)  Fire; 

(11)  Earthquake: 

(12)  Volcanic  eruption; 

(13)  An  insufficient  number  of  chilling 
hours  to  effectively  break  the  dormant  period 
for  the  crop  year  or 

(14)  Failure  of  the  irrigation  water  supply 
due  to  an  unavoidable  cause  occurring  after 
insurance  attaches: 

unless  those  causes  are  excepted,  excluded, 
or  limited  bv  the  actuarial  table  or  section 
9e(5). 

b.  We  will  not  insure  against  any  loss  of 
production  due  to: 

(1)  Disease  or  insect  infestation; 

(2)  The  neglect,  mismanagement,  or 
wrongdoing  by  you,  any  member  of  your 
household,  your  tenants,  or  employees: 

(3)  The  failure  to  follow  recognized  good 
peach  farming  practices: 

(4)  The  impoundment  of  water  by  any 
governmental,  public  or  private  dam  or 
reservoir  project; 

(5)  Split  pits  regardless  of  cause:  or 

(6)  Any  cause  not  specified  in  section  la  as 
an  insured  loss. 
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2.  Crop,  acreage,  and  share  insured. 

a.  The  crop  insured  will  be  any  of  the  types 
or  varieties  of  peaches  which  are  grown  for 
the  production  of  Fresh  or  Processing  Peaches 
(except  processing  peaches  in  California  on 
insured  acreage  and  for  which  a  guarantee 
and  premium  rate  are  provided  by  the 
actuarial  table. 

b.  The  acreage  insured  for  each  crop  year 
will  be  peaches  grown  on  insurable  acreage 
as  designated  by  the  actuarial  table  and  in 
which  you  have  a  share,  as  reported  by  you 
or  as  determined  by  us,  whichever  we  elect. 

c.  The  insured  share  will  be  your  share  as 
landlard,  owner-operator,  or  tenant  in  the 
insured  peaches  at  the  time  insurance 
attaches.  However,  for  the  purpose  of 
determining  the  amount  of  indemnity,  your 
share  will  not  exceed  your  share  on  the 
earlier  of: 

(1)  The  time  of  loss;  or 

(2)  The  beginning  of  harvest. 

d.  We  do  not  insure  any  acreage: 

(1)  If  the  farming  practices  carried  out  are 
not  in  accordance  with  the  farming  practices 
for  which  the  premium  rates  have  been 
established; 

(2)  From  which  the  peaches  are  harvested 
by  the  public; 

(3)  On  which  the  tress  have  not  reached  the 
fourth  growing  season  after  being  set  out 
unless  such  acreage  has  produced  at  least  100 
bushels  of  peaches  per  acre: 

(4)  Planted  with  a  vine  or  tree  crop  other 
than  peaches: 

(5)  Which  we  inspect  and  consider  not 
acceptable;  or 

(6)  Of  a  type  or  variety  of  peaches  not 
established  as  adapted  to  the  area  or 
excluded  by  the  actuarial  table. 

e.  If  insurance  is  provided  for  an  irrigated 
practice: 

(1)  You  must  report  as  irrigated  only  the 
acreage  for  which  you  have  adequate 
facilities  and  water,  at  the  time  insurance 
attaches  to  carry  out  a  good  peach  irrigation 
practice:  and 

(2)  Any  loss  of  production  caused  by 
failure  to  carry  out  a  good  peach  irrigation 
practice,  except  failure  of  the  water  supply 
from  an  unavoidable  cause  occurring  after 
insurance  attaches,  will  be  considered  as  due 
to  an  uninsured  cause.  The  failure  or 
breakdown  of  irrigation  equipment  or 
facilities  will  not  be  considered  as  a  failure  of 
the  water  supply  from  an  unavoidable  cause. 

f.  We  may  limit  the  insured  acreage  to  any 
acreage  limitation  established  under  any  Act 
of  Congrss.  if  we  advise  you  of  the  limit  prior 
to  the  date  insurance  attaches. 

3.  Report  of  acreage,  share,  practice,  and 
number  of  bearing  trees. 

You  must  report  on  our  form: 

a.  All  the  acreage  of  peaches  in  the  county 
in  which  you  have  a  share; 

b.  The  practice: 

c.  Your  share  at  the  time  insurance 
attaches;  and 

d.  The  number  of  bearing  trees. 

You  must  designate  separately  any  acreage 
that  is  not  insurable.  You  must  report  if  you 
do  not  have  a  share  in  any  peaches  grown  in 
the  county.  This  report  must  be  submitted 
annually  on  or  before  January  10.  All 
indemnities  may  be  determined  on  the  basis 
of  information  you  submit  on  this  report.  If 


you  do  not  submit  this  report  by  the  reporting 
date,  we  may  elect  to  determine  by  unit  the 
insured  acreage,  share,  practice,  and  number 
of  bearing  trees  or  we  may  deny  liability  on 
any  unit.  Any  report  submitted  by  you  may 
be  revised  only  upon  our  approval. 

4.  Production  guarantees,  coverage  levels, 
and  prices  for  computing  indemnities. 

a.  The  production  guarantees,  coverage 
levels,  and  prices  for  computing  indemnities 
are  contained  in  the  actuarial  table. 

b.  If  the  number  of  bearing  trees  (fourth 
growing  season  and  older)  is  reduced  more 
than  10  percent  from  the  preceding  calendar 
year,  the  production  guarantee  may  be 
reduced  1  percent  (through  adjustment  to 
your  average  yield)  for  each  1  percent 
reduction  in  excess  of  10  percent. 

c.  Coverage  level  2  will  apply  if  you  have 
not  elected  a  coverage  level. 

d.  You  may  change  the  coverage  level  and 
price  election  on  or  before  the  closing  date 
for  submitting  applications  for  the  crop  year 
as  established  by  the  actuarial  table. 

5.  Annual  premium. 

a.  The  annual  premium  is  earned  and 
payable  when  insurance  attaches.  The 
amount  is  computed  by  multiplying  the 
production  guarantee  times  the  price  election, 
timet  the  premium  rate,  times  the  insured 
acreage,  times  your  share  when  insurance 
attaches. 

b.  Interest  will  accrue  at  the  rale  of  one 
and  one-half  percent  (1  Vt%]  simple  interest 
per  calendar  month,  or  any  part  thereof,  on 
any  unpaid  premium  balance  starting  on  the 
first  day  of  the  month  following  the  first 
premium  billing  date. 

c.  If  you  are  eligible  for  a  premium 
reduction  in  excess  of  5  percent  based  on 
your  insuring  experience  through  the  1984 
crop  year  under  the  terms  of  the  experience 
table  contained  in  the  peach  policy  in  effect 
for  the  1985  crop  year,  you  will  continue  to 
receive  the  benefit  of  that  reduction  subject 
to  the  following  conditions: 

(1)  No  premium  reduction  will  be  retained 
after  the  1990  crop  yean 

(2)  The  premium  reduction  will  not  increase 
because  of  favorable  experience; 

(3)  The  premium  reduction  will  decrease 
because  of  unfavorable  experience  in 
accordance  with  the  terms  of  the  policy  in 
effect  for  the  1985  crop  year 

(4)  Once  the  loss  ratio  exceeds  .80,  no 
further  premium  reduction  will  apply;  and 

(5)  Participation  must  be  continuous. 

6.  Deductions  for  debt. 

Any  unpaid  amount  due  us  may  be 
deducted  from  any  indemnity  payable  to  you. 
or  from  any  loan  or  payment  due  you  under 
any  Act  of  Congress  or  program  administered 
by  the  United  States  Department  of 
Agriculture  or  its  Agencies. 

7.  Insurance  period. 

Insurance  attaches  for  each  crop  year  on 
December  1  and  ends  at  the  earliest  of: 

a.  Total  destruction  of  the  peaches; 

b.  The  date  harvest  of  the  peaches  (by 
variety)  should  have  ended; 

c.  Harvest  of  the  peaches; 

d.  Final  adjustment  of  a  loss;  or 

e.  September  30  of  the  crop  year. 
B.  Notice  of  damage  or  loss. 

a.  In  case  of  damage  or  probable  loss: 
(1)  You  must  give  us  written  notice  of: 


(a)  The  date(s)  of  damage;  and 

(b)  The  cause(s)  of  damage. 

(2)  You  must  give  us  written  notice  if  during 
the  period  before  harvest,  the  peaches  on  any 
unit  are  damaged  and  you  decide  not  to 
further  care  for  or  harvest  any  part  of  them. 

(3)  If  you  are  going  to  claim  an  indemnity 
on  any  unit,  you  must  give  us  notice: 

(a)  At  least  15  days  before  the  beginning  of 
harvest; 

(b)  Immediately,  if  damage  occurs  within 
the  15  days  prior  to  harvest  or  during  harvest; 
or 

(c)  By  September  30.  if  harvest  will  not 
begin  by  this  date. 

b.  You  must  obtain  written  consent  from  us 
before  you  destroy  any  of  the  peaches  which 
are  not  to  be  harvested. 

c.  We  may  reject  any  claim  for  indemnity  if 
any  of  the  requirements  of  this  section  or 
section  9  are  not  complied  with. 

9.  Claim  for  indemnity. 

a.  Any  claim  for  indemnity  on  a  unit  must 
be  submitted  to  us  on  our  form  not  later  than 
60  days  after  the  earliest  of: 

(1)  Total  destruction  of  the  peaches  on  the 
unit; 

(2)  Harvest  of  the  unit;  or 

(3)  September  30  of  the  crop  year. 

b.  We  will  not  pay  any  indemnity  unless 
you: 

(1)  Establish  the  total  production  of 
peaches  on  the  unit  at  the  time  of  harvest  and 
that  any  loss  of  production  has  been  directly 
caused  by  one  or  more  of  the  insured  causes 
during  the  insurance  period:  and 

(2)  Furnish  all  information  we  require 
concerning  the  loss. 

c.  The  indemnity  will  be  determined  on 
each  unit  by; 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee; 

(2)  Multiplying  this  result  by  the  price 
election; 

(3)  Subtracting  thereform  the  dollar  amount 
obtained  by  multiplying  the  total  production 
of  peaches  to  be  counted  (see  section  9e)  by 
the  larger  of  the  price  election  or  the  actual 
price  per  bushel  of  peaches;  and 

(4)  Multiplying  this  result  by  your  share. 

d.  If  the  information  reported  by  you  under 
section  3  of  the  policy  results  in  a  lower 
premium  than  the  actual  permium  determined 
to  be  due,  the  production  guarantee  on  the 
unit  will  be  computed  on  the  information 
reported  but  all  production  from  insurable 
acreage,  whether  or  not  reported  as 
insurable,  will  count  against  the  production 
guarantee. 

e.  The  total  production  to  be  counted  for  a 
unit  will  include  all  appraised  production 
plus  any  production  harvested  prior  to 
appraisal. 

(1)  Mature  peach  production  may  be 
adjusted  downward  as  a  result  of  a  loss  in 
quality  because  of  hail,  wind  and/or 
misshapen  fruit.  Any  production  which  is 
disposed  of  without  being  inspected  by  us 
will  be  considered  undamaged.  The  amount 
of  reduction  will  be  determined  for 
(a)  Peaches  grown  for  fresh  use  by: 
(i)  Dividing  the  value  per  V4-bushel  carton 
of  the  damaged  peaches  by  the  price  per  Vt- 
bushel  carton  of  U.S.  Extra  No.  1  two-inch 
peaches:  and 
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(ii)  Multiplying  this  result  by  the  number  of 
bushels  of  such  peaches. 

The  applicable  price  per  ^-bushel  carton  of 
U.S.  Extra  No.  1  peaches  (if  not  available,  the 
next  larger  size  for  which  a  price  is  available) 
will  be  the  applicable  average  F.O.B.  shipping 
point  price  reported  by  the  Market  News 
Service  of  the  United  States  Department  of 
Agriculture  for  7  consecutive  days 
commencing  with  the  day  harvest  of  the 
variety  begins, 
(b)  Peaches  grown  for  processing  by: 
(i)  Dividing  the  value  per  bushel  of  the 
damaged  peaches  by  the  price  per  bushel 
undamaged  peaches;  and 

(ii)  Multiplying  this  result  by  the  number  of 
bushels  of  such  peaches. 

The  applicable  price  per  bushel  of 
undamaged  peaches  will  be  the  average  price 
for  processor  peaches  determined  for  the  7 
consecutive  days  commencing  with  the  day 
harvest  of  the  variety  begins. 

(2)  Appraised  production  to  be  counted  will 
include: 

(a)  Potential  production  lost  due  to 
uninsured  causes  and  failure  to  follow 
recognized  good  peach  farming  practices; 

(b)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned,  damaged  solely 
by  an  uninsured  cause,  destroyed  by  you 
without  our  consent  or  not  inspected  by  us 
prior  to  the  completion  of  harvest;  and 

(c)  Any  unharvested  production. 

(3)  Any  appraisal  we  have  made  on  insured 
acreage  will  be  considered  production  to 
count  unless  such  appraised  production  is 
exceeded  by  the  actual  harvested  production. 

(4)  We  reserve  the  right  to  delay  any 
appraisal  of  damage  until  the  extent  of  the 
damage  can  be  determined. 

(5)  If  you  elect  to  exclude  hail  and  fire  as 
insured  causes  of  loss  and  the  peaches  are 
damaged  by  hail  or  fire,  appraisals  will  be 
made  in  accordance  with  Form  FCl-78, 
"Request  to  Exclude  Hail  and  Fire". 

(6)  The  commingled  production  of  units  will 
be  allocated  to  such  units  in  proportion  to  our 
liability  on  the  harvested  acreage  of  each 
unit. 

f.  You  must  not  abandon  any  acreage  to  us. 

g.  You  may  not  sue  us  unless  you  have 
complied  with  all  policy  provisions.  If  a  claim 
is  denied,  you  may  sue  us  in  the  United 
Slates  District  Court  under  the  provisions  of  7 
U.S.C.  1508(c).  You  must  bring  suit  within  12 
months  of  the  date  notice  of  denial  is 
received  by  you. 

h.  We  have  a  policy  for  paying  your 
indemnity  within  30  days  of  our  approval  of 
your  claim,  or  entry  of  a  final  judgment 
against  us.  We  will,  in  no  instance,  be  liable 
for  the  payment  of  damages,  attorney's  fees, 
or  other  charges  in  connection  with  any  claim 
for  indemnity,  whether  we  approve  or 
disapprove  such  claim.  We  will,  however, 
pay  simple  interest  computed  on  the  net 
indemnity  ultimately  found  to  be  due  by  us  or 
by  a  final  judgment  from  and  including  the 
61 9t  day  after  the  date  you  sign,  date,  and 
submit  to  us  the  properly  completed  claim  for 
indemnity  form,  if  the  reason  for  our  failure 
to  timely  pay  is  not  due  to  your  failure  to 
provide  information  or  other  material 
necessary  for  the  computation  or  payment  of 
the  indemnity.  The  interest  rate  will  be  that 
established  by  the  Secretary  of  the  Treasury 


under  section  12  of  the  Contract  Disputes  Act 
of  1978  (41  U.S.C.  611),  and  published  in  the 
Federal  Register  semiannually  on  or  about 
January  1  and  July  1.  The  interest  rate  to  be 
paid  on  any  indemnity  will  vary  with  the  rate 
announced  by  the  Secretary  of  the  Treasury. 

i.  If  you  die,  disappear,  or  are  judicially 
declared  incompetent,  or  if  you  are  an  entity 
other  than  an  individual  and  such  entity  is 
dissolved  after  insurance  attaches  for  any 
crop  year,  any  indemnity  will  be  paid  to  the 
per8on(s)  determined  to  be  beneficially 
entitled  thereto. 

j.  If  you  have  other  fire  insurance,  fire 
damage  occurs  during  the  insurance  period, 
and  you  have  not  elected  to  exclude  fire 
insurance  trom  this  policy,  we  will  be  liable 
for  loss  due  to  fire  only  for  the  smaller  of  the 
amount: 

(1)  Of  indemnity  determined  pursuant  to 
this  contract  without  regard  to  any  other 
insurance;  or 

(2)  By  which  the  loss  from  fire  exceeds  the 
indemnity  paid  or  payable  under  such  other 
insurance. 

For  the  purpose  of  this  section,  the  amount  of 
loss  from  fire  will  be  the  di^erence  between 
the  fair  market  value  of  the  production  on  the 
unit  before  the  fire  and  after  the  fire. 

10.  Concealment  or  fraud. 

We  may  void  the  contract  on  all  crops 
insured  without  affecting  your  Uability  for 
premiums  or  waiving  any  right  including  the 
right  to  collect  any  amount  due  us  if,  at  any 
time,  you  have  concealed  or  misrepresented 
any  material  fact  or  comimitted  any  fraud 
relating  to  the  contract.  Such  voldance  shall 
be  effective  as  of  the  beginning  of  the  crop 
year  with  respect  to  which  such  act  or 
omission  occured. 

11.  Transfer  of  right  to  indemnity  on 
insured  share. 

If  you  transfer  any  part  of  your  share 
during  the  crop  year,  you  may  transfer  your 
right  to  an  indemnity.  The  transfer  must  be  on 
our  form  and  approved  by  us.  We  may  collect 
the  premium  from  either  you  or  your 
transferee  or  both.  The  transferee  will  have 
all  rights  and  responsibilities  under  the 
contract. 

12.  Assignment  of  indemnity. 

You  may  assign  to  another  party  your  right 
to  an  indemnity  for  the  crop  year,  only  on  our 
form  and  with  our  approval.  The  assignee 
will  have  the  right  to  submit  the  loss  notices 
and  forms  required  by  the  contract. 

13.  Subrogation.  (Recover  of  loss  from  a 
third  party.) 

Because  you  may  be  able  to  recover  all  or  a 
part  of  your  loss  from  someone  other  than  us, 
you  must  do  all  you  can  to  preserve  any  such 
right.  If  we  pay  you  for  your  loss,  then  your 
right  of  recovery  will  at  our  option  belong  to 
us.  If  we  recover  more  than  we  paid  you  plus 
our  expenses,  the  excess  will  be  paid  to  you. 

14.  Records  and  access  to  farm. 

You  must  keep,  for  2  years  after  the  time  of 
loss,  records  of  the  harvesting,  storage, 
shipment,  sale,  or  other  disposition  of  all 
peaches  produced  on  each  unit  including 
separate  records  showing  the  same 
information  for  production  from  any 
uninsured  acreage.  Any  person  designated  by 
us  will  have  access  to  such  records  and  the 
farm  for  purposes  related  to  the  contract. 

15.  Life  of  contract:  Cancellation  and 
termination. 


a.  This  contract  will  be  in  effect  for  the 
crop  year  specified  on  the  application  and 
may  not  be  canceled  by  you  for  such  crop 
year.  Thereafter,  the  contract  will  continue  in 
force  for  each  succeeding  crop  year  unless 
canceled  or  terminated  as  provided  in  this 
section. 

b.  This  contract  may  be  canceled  by  either 
you  or  us  for  any  succeeding  crop  year  by 
giving  tvritten  notice  on  or  before  the 
cancellation  date  preceding  such  crop  year. 

c.  This  contract  will  be  canceled  if  you  do 
not  furnish  to  us,  on  or  before  the 
cancellation  date,  satisfactory  records  of 
production  for  the  most  recent  crop  year.  It 
you  show,  prior  to  the  cancellation  date,  to 
our  satisfaction,  that  records  are  nnavailable 
due  to  conditions  beyond  your  control,  such 
as  fire,  flood,  or  other  natural  disaster,  the 
Field  Actuarial  Office  may  assign  a  yield  for 
that  year. 

d.  This  contract  will  terminate  as  to  any 
crop  year  if  any  amount  due  us  on  this  or  any 
other  contract  with  you  is  not  paid  on  or 
before  the  termination  date  preceding  such 
crop  year  for  the  contract  on  which  the 
amount  is  due.  The  date  of  payment  of  the 
amount  due: 

(1)  If  deducted  from  an  indemnity  will  be 
the  date  you  sign  the  claim;  or 

(2)  If  deducted  from  payment  under  anotber 
program  administered  by  the  United  States 
Department  of  Agriculture  will  be  the  date 
both  such  other  payment  and  setoff  are 
approved. 

e.  The  cancellation  and  terminatioo  dates 
are  November  30. 

f.  If  you  die  or  are  judicially  declared 
incompetent  or  if  you  are  an  entity  other 
than  an  individual  and  such  entity  is 
dissolved,  the  conb^ct  will  terminate  as  of 
the  date  of  death,  judicial  declaratioa  or 
dissolution.  If  such  event  occurs  after 
insurance  attaches  for  any  crop  year,  the 
contract  will  continue  in  force  through  the 
crop  year  and  terminate  at  the  end  tbereot 
Death  of  a  partner  in  a  partnership  will 
dissolve  the  partnership  unless  the 
partnership  agreement  provides  otherwise.  If 
two  or  more  persons  having  a  joint  inteicsl 
are  insured  jointly,  death  of  one  of  the 
persons  will  dissolve  the  joint  entity. 

g.  The  contract  will  terminate  if  no 
premium  is  earned  for  5  consecutive  jrears. 

16.  Contract  changes. 

We  may  change  any  terms  and  provisions 
of  the  contract  from  year  to  year.  If  your  price 
election  at  which  indemnities  are  computed 
is  no  longer  offered,  the  actuarial  table  wrill 
provide  the  price  election  which  you  are 
deemed  to  have  elected.  All  contract  changes 
will  be  available  at  your  service  office  by 
August  31  preceding  the  cancellation  date. 
Acceptance  of  any  change  will  be 
conclusively  presumed  in  the  absence  of 
notice  from  you  to  cancel  the  contract 

17.  Meaning  of  terms. 

For  the  purposes  of  peach  crop  insurance: 
a.  "Actual  price  per  bushel"  means  the 
average  price  bushel  of  U.&  Extra  Na  1  two- 
inch  peaches  (if  not  available,  the  next  lar<ger 
size  for  which  a  price  is  available) 
determined  from  prices  reported  by  the 
Market  News  Service  of  the  United  States 
Department  of  Agriculture  for  7  consecutive 
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days  commencing  with  the  day  harvest  of  the 
variety  begins. 

b.  "Actuarial  table"  means  the  forms  and 
related  material  for  the  crop  year  approved 
by  us  which  are  available  for  public 
inspection  in  your  service  office,  and  which 
show  the  production  guarantees,  coverage 
levels,  premium  rates,  prices  for  computing 
indemnities,  practices,  uninsurable  types  or 
varieties,  insurable  and  uninsurable  acreage, 
and  related  information  regarding  peach 
insurance  in  the  county. 

c.  "Average  yield"  means  the  yield 
established  from  your  actual  production 
records,  which  is  approved  by  us  and  shown 
on  our  form. 

d.  "County"  means  the  county  shown  on 
the  application  and  any  additional  land 
located  in  a  local  producing  area  bordering 
on  the  county  as  shown  by  the  actuarial 
table. 

e.  "Crop  year"  means  the  period  beginning 
with  the  dale  insurance  attaches  and 
extending  through  the  normal  harvest  time 
and  shall  be  designed  by  the  calendar  year  in 
which  the  peaches  are  normally  harvested 

f.  "Cyclone"  means  severe  weather 
consisting  of  high  winds  and/or  rain  with  the 
intensity  of  storm  or  hurricane,  so  designated 
by  the  U.S.  Weather  Service,  with  one  or 
more  closed  isobars. 

g.  "Freeze"  means  the  condition  that  exists 
when  air  temperatures  over  a  widespread 
area  remain  at  or  below  32  degrees 
(Fahrenheit). 

h.  "Frost"  means  the  condition  that  exists 
when  the  air  temperature  around  the  plant 
falls  to  32  degrees  (Fahrenheit)  or  below. 

i.  "Harvest"  means  the  picking  of  mature 
peaches  from  the  trees  either  by  hand  or 
machine. 

j.  "Insurable  acreage"  means  the  land 
classified  as  insurable  by  us  and  shown  as 
such  by  the  actuarial  table. 

k.  "Insured"  means  the  persons  who 
submitted  the  apphcation  accepted  by  us. 

1.  "Loss  ratio"  means  the  ratio  of 
indemnity(ies)  to  preminum{ie8). 

m.  "Person"  meams  an  individual, 
partnership,  association,  corporation,  estate, 
trust,  or  other  business  enterprise  or  legal 
entity,  and  wherever  applicable,  a  State,  a 
political  subdivision  of  a  State,  or  any  agency 
thereof. 

n.  "Service  office"  means  the  office 
servicing  your  contract  as  shown  on  the 
application  for  insurance  or  such  other 
approved  office  as  may  be  selected  by  you  or 
designated  by  us. 

o.  "Tenant"  means  a  person  who  rents  land 
from  another  person  for  a  share  of  the 
peaches  or  a  share  of  the  proceeds  therefrom. 

p.  ""Unit"  means  all  insurable  acreage  of 
peaches  in  the  county  on  the  date  insurance 
attaches  for  the  crop  year  (1)  In  which  you 
have  a  100  percent  year  or  (2)  Which  is 
owned  by  one  entity  and  operated  by  another 
entity  on  a  share  basis. 
Land  rented  for  cash,  a  fixed  commodity 
payment,  or  any  consideration  other  than  a 
share  in  the  peaches  on  such  land  will  be 
considered  as  owned  by  the  lessee.  Units  will 
be  determined  when  the  acreage  is  reported 
E.Tors  in  reporting  such  units  may  be 
corrected  by  us  when  adjusting  a  loss.  We 
may  consider  any  acreage  and  share  thereof 


reported  by  or  for  your  spouse  or  child  or  any 
member  of  your  household  to  be  your  bona 
fide  share  or  the  bona  share  of  any  other 
person  having  an  interest  herein. 

18.  Descriptive  headings. 

The  descriptive  headings  of  the  various 
policy  terms  and  conditions  are  formulated 
for  convenience  only  and  are  not  intended  to 
affect  the  construction  or  meaning  ot  any  of 
the  provisions  of  the  contract. 

19.  Determinations. 

All  determinations  required  by  the  policy 
will  be  made  by  us.  If  you  disagree  with  our 
determinations,  you  may  obtain 
reconsideration  of  or  appeal  those 
determinations  in  accordance  with  Appeal 
Regulations. 

20.  Notices. 

All  notices  required  to  be  given  by  you 
must  be  in  writing  and  received  by  your 
service  office  within  the  designated  time 
unless  otherwise  provided  by  the  notice 
requirement.  Notices  required  to  be  given 
immediately  may  be  by  telephone  or  in 
person  and  confirmed  in  writing.  Time  of  the 
notice  will  be  determined  by  the  time  of  our 
receipt  of  the  written  notice. 

Done  in  Washington.  D.C..  on  May  10, 1983 
Merritt  W.  SpragiM. 

Manager.  Federal  Crop  Insurance 
Corporation. 

[FR  Doc.  85-18849  Filed  8-7-85;  8:45  am| 
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7CFRPart411 
(Doc.  No.  23183] 

Grape  Crop  Insurance  Regulations 

AGENCY:  Federal  Crop  Insurance 
Corporation.  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  revise 
and  reissue  the  Crape  Crop  Insurance 
Regulations  (7  CFR  Part  411).  effective 
for  the  1986  and  succeeding  crop  years. 
The  intended  effect  of  this  rule  is  to 
provide  for  (1)  Changing  to  a  mandatory 
"Actual  Production  History"  (APH) 
basis  by  removing  the  Premium 
Adjustment  Table  and  providing  for 
cancellation  for  not  furnishing  records: 
(2)  changing  the  method  of  computing 
indemnities  when  acreage,  share  or 
practice  is  underreported;  (3)  adding 
explanation  for  calculating  dollar 
amount  of  insurance  and  production  on 
units  with  both  varieties;  (4)  lengthening 
the  time  an  insured  has  to  give  notice  of 
loss  from  48  hours  to  72  hours;  and  (5) 
adding  definitions  of  "Group  A,"  "Group 
B."  and  "Loss  ratio."  clarifying  the 
definition  of  "Contiguous  land."  and 
redefining  "unit"  to  restrict  division.  The 
authority  for  the  promulgation  of  this 
rule  is  contained  in  the  Federal  Crop 
Insurance  Act,  as  amended. 
DATE:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 


submitted  not  later  than  September  9. 
1985,  to  be  sure  of  consideration. 

ADDRESS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  the 
Office  of  the  Manager,  Federal  Crop 
Insurance  Corporation,  Room  4096, 
South  Building,  U.S.  Department  of 
Agriculture,  Washington,  D.C.  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole,  Secretary.  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington.  D.C.  20250. 
telephnne  (202)  447-3325. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  No.  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is  April 
1,1990. 

Merritt  W.  Sprague.  Manager.  FCIC. 
has  determined  that  this  action  (1)  is  not 
a  major  rule  as  defined  by  Executive 
Order  No.  12291  because  it  will  not 
result  in:  (a)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (b) 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries, 
federal,  State,  or  local  governments,  or  a 
geographical  region;  or  (c)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets:  and  (2)  will  not  increase  the 
federal  paperwork  burden  for 
individuals,  small  businesses,  and  other 
persons. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this 
proposed  rule  applies  are:  Title — Crop 
Insurance:  Nimiber  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V.  published  at  48  FR 
29115.  June  24, 1983. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Other  than  minor  changes  in  language 
and  format,  the  principal  changes  in  the 
grape  policy  are: 
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1.  Section  5. — Remove  the  Premium 
Adjustment  Table.  The  crop  will  be 
insured  on  an  actual  production  history 
(APll)  basis.  Coverages  will,  therefore, 
reflect  the  actual  production  history  of 
the  crop  on  the  unit.  Insureds  with  good 
loss  experience  who  are  now  receiving  a 
premium  discount  are  being  protected 
since  they  will  retain  any  discount 
under  the  present  schedule  through  the 
1990  crop  year,  or  until  their  loss 
experience  causes  them  to  lose  the 
advantage,  whichever  is  earlier. 

2.  Remove  the  provisions  for  the 
transfer  of  insurance  experience  and  for 
premium  computation  when 
participation  has  been  continuous. 
Deletion  of  the  Premium  Adjustment 
Table  eliminates  the  need  for  these 
provisions. 

3.  Section  8. — Lengthen  from  48  hours 
to  72  hours  the  time  the  insured  has  to 
give  notice  of  loss. 

4.  Section  9.c. — Change  the  method  of 
calculating  an  indemnity. 

5.  Section  9.d. — Add  a  section  to 
e>i^Iain  the  method  of  calculating  the 
dollar  amount  of  insurance  and  dollar 
amount  of  production  on  units  with  both 
Croup  A  and  B  varieties. 

6.  Section  9.3. — Change  the  method  of 
computing  the  indemnity  when  acres  are 
underreported.  The  production  from  all 
acres  will  be  applied  against  the 
reported  acres  in  calculating 
indemnities.  This  change  will  reduce  the 
complexity  of  calculations. 

7.  Section  15.c. — Add  a  clause  to 
cancel  the  contract  if  production  history 
is  not  furnished  by  the  cancellation  date. 
An  exception  will  be  allowed  if  the 
insured  can  show,  prior  to  the 
cancellation  date,  that  records  are 
unavailable  due  to  conditions  beyond 
the  insured's  control.  This  clause  is 
required  by  the  change  to  mandatory 
APH. 

8.  Section  17. — Redefine  the  meaning 
of  "Contiguous  land"  and  add 
definitions  for  "Loss  ratio."  "Group  A." 
and  "Group  B." 

9.  Section  17.m. — Amend  the  "Unit" 
definition  by  deleting  the  provision 
allowing  unit  division.  The  difficulty  of 
maintaining  and  auditing  accurate  and 
adequate  records  of  production  by  small 
units  requires  elimination  of  this 
provision. 

FCIC  is  soliciting  public  comment  on 
this  proposed  rule  for  30  days  after 
publication  in  the  Federal  Register. 
Written  comments  will  be  available  for 
public  inspection  in  the  Office  of  the 
Manager,  Federal  Crop  Insurance 
Corporation.  Room  4096,  South  Building. 
U.S.  Department  of  Agriculture, 
Washington,  D.C.,  20250,  du^ng  regular 
business  hours,  Monday  through  Friday. 


List  of  Subjects  in  7  CFR  Part  411 

Crop  insurance.  Grapes. 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act.  as  amended  (7  U.S.C.  1501  et  seq.]. 
the  Federal  Crop  Insurance  Corporation 
hereby  proposes  to  revise  and  reissue 
the  Grape  Crop  Insurance  Regulations  (7 
CFR  Part  411),  effective  for  the  1986  and 
succeeding  crop  years,  to  read  as 
follows: 

PART  41 1— GRAPE  CROP  INSURANCE 
REGULATIONS 

Subpart— Regulations  for  the  1986  and 
Succeeding  Crop  Years 

Sec. 

411.1  Availability  of  grape  crop  insurance. 

411.2  Premium  rates,  production  guarantees, 
coverage  levels,  and  prices  at  which 
indemnities  shall  be  computed. 

411.3  OMB  control  numbers. 

411.4  Creditors. 

411.5  Good  faith  reliance  on 
misrepresentation. 

411.6  The  contract. 

41 1 .7  The  application  and  policy. 
Authority:  Sees.  506.  516.  Pub.  L.  75-430,  52 

SiHt.  73.  77  as  amended  (7  U.S.C.  1506. 1516) 

Subpart— Regulations  For  the  1986 
and  Succeeding  Crop  Years 

§411.1     Availability  of  grape  crop 
insurance. 

Insurance  shall  be  offered  under  the 
provisions  of  this  subpart  on  grapes  in 
counties  within  the  limits  prescribed  by 
and  in  accordance  with  the  provisions  of 
the  Federal  Crop  Insurance  Act,  as 
amended.  The  counties  shall  be 
designated  by  the  Manager  of  the 
Corporation  from  those  approved  by  the 
Board  of  Directors  of  the  Corporation. 

§  4 1 1 .2    Premium  rates,  production 
guarantees,  coverage  levels,  and  prices  at 
which  indemnities  shall  be  computed. 

(a)  The  Manager  shall  establish 
premium  rates,  production  guarantees, 
coverage  levels,  and  prices  at  which 
indemnities  shall  be  computed  for 
grapes  which  will  be  included  in  the 
actuarial  table  in  file  in  applicable 
service  offices  for  the  county  and  which 
may  be  changed  from  year  to  year. 

(b)  At  the  time  the  application  for 
insurance  is  made,  the  applicant  will 
elect  a  coverage  level  and  price  at  which 
indemnities  will  be  computed  from 
among  those  levels  and  prices  contained 
in  the  actuarial  table  for  the  crop  year. 

§  4 1 1 .3    OMB  control  numbers. 

OMB  control  numbers  are  contained 
in  Subpart  H  to  Part  400  in  Title  7  CFR. 


§411.4    Creditors. 

An  interest  of  a  person  in  an  insured 
crop  existing  by  virtue  of  a  lien, 
mortgage,  garnishment,  levy,  execution, 
bankruptcy,  involuntary  transfer  or 
other  similar  interest  shall  not  entitle  the 
holder  of  the  interest  to  any  benefit 
under  the  contract. 

§  41 1.5    Good  faith  reliance  on 
misrepresentation. 

Nothwithstanding  any  other  provision 
of  the  grape  insurance  contract, 
whenever: 

(a)  An  insured  under  a  contract  of 
crop  insurance  entered  into  under  these 
regulations,  as  a  result  of  a 
misrepresentation  or  other  erroneous 
action  or  advice  by  an  agent  or 
employee  of  the  Corporation:  (1)  Is 
indebted  to  the  Corporation  for 
additional  premiums:  or  (2)  has  suffered 
a  loss  to  a  crop  which  is  not  insured  or 
for  which  the  insured  is  not  entitled  to 
an  indemnity  because  of  failure  to 
comply  with  the  terms  of  the  insurance 
contract,  but  which  the  insured  believed 
to  be  insured,  or  believed  the  terms  of 
the  insurance  contract  to  have  been 
complied  with  or  waived:  and 

(b)  The  Board  of  Directors  of  the 
Corporation,  or  the  Manager  in  cases 
involving  not  more  than  $100,000.00, 
finds  that:  (1)  An  agent  or  employee  of 
the  Corporation  did  in  fact  make  such 
misrepresentation  or  take  other 
erroneous  action  or  give  erroneous 
advice:  (2)  said  insured  relied  thereon  in 
good  faith;  and  (3)  to  require  the 
payment  of  the  additional  premiums  or 
to  deny  such  insured's  entitlement  to  the 
indemnity  would  not  be  fair  and 
equitable,  such  insured  shall  be  granted 
relief  the  same  as  if  otherwise  entiUed 
thereto.  Requests  for  relief  under  this 
section  must  be  submitted  to  the 
Corporation  in  writing. 

§411.6    The  contract. 

The  insurance  contract  shall  l)ecome 
effective  upon  the  acceptance  by  the 
Corporation  of  a  duly  executed 
application  for  insurance  on  a  form 
prescribed  by  the  Corporation.  The 
contract  shall  cover  the  grape  crop  as 
provided  in  the  policy.  The  contract 
shall  consist  of  the  application,  the 
policy,  and  the  county  actuarial  table. 
Any  changes  made  in  the  contract  shall 
not  affect  its  continuity  from  year  to 
year.  The  forms  referred  to  in  the 
contract  are  available  at  the  applicable 
service  offices. 

§411.7    The  application  and  policy. 

(a)  Application  for  insurance  on  a 
form  prescribed  by  the  Corporation  may 
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be  made  by  an  person  to  cover  such 
person's  share  in  the  grape  crop  as 
landlord,  owner-operator,  or  tenant.  The 
application  shall  be  submitted  to  the 
Corporation  at  the  service  office  on  or 
before  the  applicable  closing  date  on  file 
in  the  service  o^ce. 

(b)  The  Corporation  may  discontinue 
the  acceptance  of  applications  in  any 
county  upon  its  determination  that  the 
insurance  risk  is  excessive,  and  also,  for 
the  same  reason,  may  reject  any 
individual  application.  The  Manager  of 
the  Corporation  is  authorized  in  any 
crop  year  to  extend  the  closing  date  for 
submitting  applications  in  any  county, 
by  placing  the  extended  date  on  file  in 
the  applicable  service  offices  and 
publishing  a  notice  in  the  Federal 
Register  upon  the  Manager's 
determination  that  no  adverse 
selectivity  will  result  during  the  period 
of  such  extension.  However,  if  adverse 
conditions  should  develop  during  such 
period,  the  Corporation  will  immediately 
discontinue  the  acceptance  of 
applications. 

(c)  In  accordance  with  the  provisions 
governing  changes  in  the  contract 
contained  in  policies  issued  under  FCIC 
regulations  for  the  1986  and  succeeding 
crop  years,  a  contract  in  the  form 
provided  for  in  this  subpart  will  come 
into  effect  as  a  continuation  of  a  grape 
contract  issued  under  such  prior 
regulations,  without  the  filing  of  a  new 
application. 

(d)  The  application  for  the  1986  and 
succeeding  crop  years  is  found  at 
Subpart  D  of  Part  400— General 
Administrative  Regulations  (7  CFR 
400.37.  400.38)  and  may  be  amended 
from  time  to  time  for  subsequent  crop 
years.  The  provisions  of  the  Grape 
Insurance  Policy  for  the  1986  and 
succeeding  crop  years  are  as  follows: 

DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  CorporatioD 

Grape — Crop  Insurance  Policy 

(This  is  a  continuous  contract.  Refer  to 
Section  15.) 

AGREEMENT  TO  INSURE:  We  will 
provide  the  insurance  described  in  this  policy 
in  return  for  the  premiuin  and  your 
compliance  with  all  applicable  provisions. 

Throughout  this  policy,  "you"  and  "your" 
refer  to  the  insured  shown  on  the  accepted 
Application  and  "we,"  "us,"  and  "our"  refer 
to  the  Federal  Crop  Insurance  Corporation. 
Terms  and  Conditions 

1.  Causes  of  loss. 

a.  The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 
the  following  causes  occurring  within  the 
insurance  period: 

(IJ  Adverse  weather  conditions: 

(2)  Fire: 

(3)  Wildlife: 


(4)  Earthquake; 

(5)  Volcanic  eruption; 

(6)  Direct  Mediterranean  Fruit  Fly  damage; 
or 

(7)  Failure  of  the  irrigation  water  supply 
due  to  an  unavoidable  cause  occurring  after 
insurance  attaches: 

Unless  those  causes  are  excepted,  excluded, 
or  limited  by  the  actuarial  table  or  section 
9f(6).  Direct  Mediterranean  Fruit  Fly  damage 
«vill  be  actual  physical  damage  to  the  grapes 
on  the  unit  which  causes  such  grapes  to  be 
unmarketable  and  will  not  include 
unmarketability  of  such  grapes  as  a  direct 
result  of  a  quarantine,  boycott,  or  refusal  to 
accept  the  grapes  by  any  entity  without 
regard  to  actual  physical  damage  to  such 
grapes. 

b.  We  will  not  insure  against  any  loss  of 
production  due  to: 

(1)  The  neglect,  mismanagement,  or 
wrongdoing  of  you.  any  member  of  your 
household,  your  tenants,  or  employees: 

(2)  The  failure  to  follow  recognized  good 
grape  management  practices; 

(3)  The  impoundment  of  water  by  any 
governmental,  public,  or  private  dam  or 
reservoir  project;  or 

(4)  Any  cause  not  specifled  in  section  la  as 
an  insured  loss. 

2.  Crop,  acreage,  and  share  insured. 

a.  The  crop  insured  will  be  any  insurable 
variety  of  grapes  which  are  grown  for  wine, 
juice,  raisins,  or  canning,  on  insured  acreage, 
and  for  which  a  guarantee  and  premium  rate 
are  provided  by  the  actuarial  table. 

b.  The  acreage  insured  for  each  crop  year 
*vill  be  grapes  grown  on  insurable  acreage  as 
designated  by  the  actuarial  table  and  in 
which  you  have  a  share,  as  reported  by  you 
or  as  determined  by  us,  whichever  we  elect. 

c.  The  insured  share  will  be  your  share  as 
landlord,  owner-operator,  or  tenant  in  the 
insured  grapes  at  the  time  insurance  attaches. 

d.  We  do  not  insure  any  acreage: 

(1)  On  which  the  vines,  after  being  set  out. 
have  not  reached  the  number  of  growing 
seasons  designated  by  the  actuarial  table; 

(2)  Which  has  not  produced  an  average  of  2 
tons  of  grapes  per  acre:  or 

(3)  With  less  than  90  percent  of  a  stand  of 
bearing  vines  based  on  the  original  planting, 
unless  inspected  by  us  and  we  agree,  in 
%vriting.  to  insure  such  acreage  ( Jc  actuarial 
table  may  provide  exceptions  to  this  clause). 

e.  If  insurance  is  provided  for  an  irrigated 
practice: 

(1)  You  must  report  as  irrigated  only  the 
acreage  for  which  you  have  adequate 
facilities  and  water,  at  the  time  insurance 
attaches,  to  carry  out  a  good  grape  irrigation 
practice:  and 

(2)  Any  loss  of  production  caused  by 
failure  to  carry  out  a  good  grape  irrigation 
practice,  except  failure  of  the  water  supply 
from  an  unavoidable  cause  occurring  after 
insurance  attaches,  will  be  considered  as  due 
to  an  uninsured  cause.  The  failure  or 
breakdown  of  irrigation  equipment  or 
facilities  will  not  be  considered  as  a  failure  of 
the  water  supply  from  an  unavoidable  cause. 

f  We  may  Hmit  the  insured  acreage  to  any 
acreage  limitation  established  under  any  Act 
of  Congress,  if  we  advise  you  of  the  limit 
prior  to  the  time  insurance  attaches. 

3.  Report  of  acreage,  share,  and  practice. 


You  must  report  on  our  form: 

a.  All  the  acreage  of  grapes  in  the  county  in 
which  you  have  a  share: 

b.  The  practice: 

c.  Your  share  at  the  time  insurance 
attaches:  and 

d.  The  number  of  bearing  vines  (if  less  than 
90  percent  of  a  stand  based  on  the  original 
planting  pattern). 

You  must  designate  separately  any  acreage 
that  is  not  insurable.  You  must  report  if  you 
do  not  have  a  share  in  any  grapes  grown  in 
the  county.  This  report  must  be  submitted 
annually  on  or  before  the  reporting  date 
established  by  the  actuarial  table.  All 
indemnities  may  be  determined  on  the  basis 
of  information  you  submit  on  this  report.  If 
you  do  not  submit  this  report  by  the  reporting 
date,  we  may  elect  to  determine  by  unit  the 
insured  acreage,  share,  and  practice  or  we 
may  deny  hability  on  any  unit.  Any  report 
submitted  by  you  may  be  revised  only  upon 
our  approval. 

4.  Production  guarantees,  coverage  levels, 
and  prices  for  computing  indemnities. 

a.  The  production  guarantees,  coverage 
levels,  and  prices  for  computing  indemnities 
are  contained  in  the  actuarial  table. 

b.  Coverage  level  2  will  apply  if  you  have  , 
not  elected  a  coverage  level. 

c.  You  may  change  the  coverage  level  and 
price  election  on  or  before  the  closing  date 
for  submitting  applications  for  the  crop  year 
as  established  by  the  actuarial  table. 

5.  Annual  premium. 

a.  The  annual  premium  is  earned  and 
payable  at  the  time  insurance  attaches.  The 
amount  is  computed  by  multiplying  the 
production  guarantee  times  the  price  election, 
times  the  premium  rate,  times  the  insured 
acreage,  times  your  share  at  the  time 
insurance  attaches. 

b.  Interest  will  accrue  at  the  rate  of  one 
and  one-half  percent  (1  y»%]  simple  interest 
per  calendar  month,  or  any  part  thereof,  on 
any  unpaid  premiimi  balance  starting  on  the 
first  day  of  the  month  following  the  first 
premium  billing  date. 

c.  If  you  are  eligible  for  a  premium 
reduction  in  excess  of  5  percent  based  on 
your  insuring  experience  through  the  1984 
crop  year  under  the  terms  of  the  experience 
table  contained  in  the  grape  policy  in  effect 
for  the  1985  crop  year,  you  will  continue  to 
receive  the  benefit  of  that  reduction  subject 
to  the  following  conditions: 

(1)  No  premium  reduction  will  be  retained 
after  the  1990  crop  year 

(2)  The  premium  reduction  will  not  increase 
because  of  favorable  experience; 

(3)  The  premium  reduction  will  decrease 
because  of  unfavorable  experience  in 
accordance  with  the  terms  of  the  policy  in 
effect  for  the  1985  crop  year 

(4)  Once  the  loss  ration  exceeds  .80.  no 
further  premium  reduction  will  apply;  and 

(5)  Participation  must  be  continuous. 

6.  Deductions  for  debt. 

Any  unpaid  amount  due  us  may  be 
deducted  from  any  indemnity  payable  to  you, 
or  from  any  loan  or  payment  due  you  under 
any  Act  of  Congress  or  program  administered 
by  the  United  States  Department  of 
Agriculture  or  its  Agencies. 

7.  Insurance  period. 
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a.  Insurance  attaches  each  crop  year  on: 

(1)  February  1  in  Cahfomia; 

(2)  November  21  in  Washington:  and 

(3)  December  11  in  all  other  states. 

b.  Insurance  ends  at  the  earliest  of: 

(1)  Total  destruction  of  the  grapes  on  the 
unit: 

(2)  The  date  harvest  should  have  started  on 
the  unit  on  any  acreage  which  is  not 
harvested; 

(3)  Harvest; 

(4)  Final  adjustment  of  a  loss;  or 

(5)  December  10  (November  10  in 
Washington  and  California)  of  the  calendar 
year  in  which  the  grapes  are  normally 
harvested. 

c.  In  Indiana,  Michigan,  Missouri,  New 
York.  Petmslyvania,  and  Ohio,  if  you 
purchase  any  insurable  acreage  on  or  before 
lanuary  5  of  any  crop  year  and  if  we  inspect, 
consider  acceptable,  and  agree  in  writing,  to 
insure  such,  acreage,  insurance  will  be 
considered  to  have  attached  to  such  acreage 
on  the  preceding  December  11.  If  you  sell  any 
acreage  of  grapes  on  or  before  January  5  of 
any  crop  year,  insurance  will  not  be 
considered  to  have  attached  to  such  acreage 
for  that  crop  year. 

8.  Notice  of  damage  or  loss. 

a.  In  case  of  damage  or  probable  loss: 

(1)  You  must  give  us  written  notice  if  during 
the  period  before  harvest,  the  grapes  on  any 
unit  are  damaged  and  you  decide  not  to 
further  care  for  or  harvest  any  part  of  them. 

(2)  You  must  give  us  notice: 

(a)  At  least  15  days  before  the  beginning  of 
harvest  if  you  anticipate  a  loss  on  any  unit;  or 

(b)  Immediately,  if  damage  occurs  within  15 
days  prior  to  harvest  or  during  harvest. 

(3)  If  you  are  going  to  claim  an  indemnity 
on  any  unit,  you  must  give  us  notice  not  later 
than  72  hours: 

(a)  After  total  destruction  of  the  grapes  on 
the  unit: 

(b)  After  discontinuance  of  harvest  on  the 
unit:  or 

(c)  Before  harvest  would  normally  start  if 
any  acreage  on  the  unit  is  not  to  be 
harvested. 

(4)  Unless  notice  has  been  given  under 
subsection  (3)  above,  and  in  addition  to  the 
other  notices  required  by  this  section,  if  you 
are  going  to  claim  an  indemnity  on  any  unit, 
you  must  give  us  notice  not  later  than  30  days 
after  the  earlier  of: 

(a)  Harvest  of  the  unit:  or 

(b)  The  calendar  date  for  the  end  of  the 
insurance  period. 

b.  You  must  obtain  written  consent  from  us 
before  you  destroy  any  of  the  grapes  which 
are  not  to  be  harvested. 

c.  We  may  reject  any  claim  for  indemnity  if 
any  of  the  requirements  of  this  section  or 
section  9  are  not  complied  with. 

9.  Claim  for  indenmity. 

a.  Any  claim  for  indemnity  on  a  unit  must 
be  submitted  to  us  on  our  form  not  later  than 
60  days  after  the  earliest  of: 

(1)  Total  destruction  of  the  grapes  on  the 
unit: 

(2)  Harvest  of  the  unit;  or 

(3)  The  calendar  date  for  the  end  of  the 
insurance  period. 

b.  We  will  not  pay  any  indemnity  unless 
you: 

(1)  Establish  the  total  production  of  grapes 
on  the  unit  and  that  any  loss  of  production 


has  been  directly  caused  by  one  or  more  of 
the  insured  causes  during  the  insurance 
period:  and 

(2)  Furnish  all  information  we  require 
concerning  the  loss. 

c.  The  indemnity  will  be  determined  on 
each  unit  by; 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee: 

(2)  Multiplying  this  product  by  the  price 
election: 

(3)  Subtracting  the  dollar  amount  obtained 
by  multiplying  the  total  production  to  be 
counted  (see  section  9f)  by  the  price  election: 
and 

(4)  Multiplying  this  result  by  your  share. 

d.  If  a  unit  contains  acreage  to  which  both 
a  Group  A  and  Croup  B  grape  guarantee 
apply,  the  dollar  amount  of  insurance  and  the 
dollar  amount  of  production  to  be  counted 
will  be  determined  separately  for  each 
portion  and  then  added  together  to  determine 
the  total  amount  for  the  unit. 

e.  If  the  information  reported  by  you  under 
section  3  of  the  policy  results  in  a  lower 
premium  than  the  actual  premium  determined 
to  be  due,  the  production  guarantee  on  the 
unit  will  be  computed  on  the  information 
reported  but  all  production  from  insurable 
acreage,  whether  or  not  reported  as 
insurable,  will  count  against  the  production 
guarantee. 

f.  The  total  production  (tons)  to  be  counted 
for  a  unit  will  include  all  harvested  and 
appraised  production: 

(1)  Grape  production  which,  due  to 
insurable  causes,  does  not  meet  the  minimum 
sugar  solids  and/or  quality  requirements  of 
the  receiving  processor  and  has  a  value  of 
less  than  75  percent  of  the  market  price  for 
grapes  meeting  the  minimum  requirements,  or 
would  not  meet  these  requirements  if 
properly  handled,  will  be  adjusted  by: 

(a)  Dividing  the  value  per  ton  of  the 
applicable  group  of  grapes  by  the  highest 
price  election  available  for  such  grapes:  and 

(b)  Multiplying  the  result  (not  to  exceed  1] 
by  the  number  of  tons  of  such  grapes. 

(2)  Appraised  production  to  be  counted  will 
include: 

(a)  Unharvested  production  on  harvested 
acreage  and  potential  production  lost  due  to 
uninsured  causes  and  failure  to  follow 
recognized  good  grape  management 
practices; 

(b)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned,  damaged  solely 
by  an  uninsured  cause,  or  destroyed  by  you 
without  our  consent:  and 

(c)  Any  appraised  production  on 
unharvested  acreage. 

(3)  Any  appraisal  we  have  made  on  insured 
acreage  will  be  considered  production  to 
count  unless  such  appraised  production  is: 

(a)  Not  harvested  before  the  harvest  of 
grapes  becomes  general  in  the  county: 

(b)  Harvested;  or 

(c)  Further  damaged  by  an  insured  cause. 

(4)  If  any  grapes  are  harvested  before 
nonnal  maturity,  the  production  of  such 
grapes  will  be  increased  by  the  factor 
obtained  by  dividing  the  price  per  ton 
received  for  such  grapes  by  the  price  per  ton 
for  fully  matured  grapes. 

(5)  The  amount  of  production  of  any 
unharvested  grapes  may  be  determined  on 


the  basis  of  Held  appraisals  conducted  after 
discontinuance  of  harvest  or  the  end  of  the 
insurance  period. 

(6)  If  you  elect  to  exclude  hail  and  fire  as 
insured  causes  of  loss  and  the  grapes  are 
damaged  by  hail  or  fire,  appraisals  will  be 
made  in  accordance  with  Form  FCI-7a 
"Request  to  Exclude  Hail  and  Fire." 

(7)  The  commingled  production  of  units  will 
be  allocated  to  such  units  in  proportion  to  our 
liability  on  the  harvested  acreage  of  each 
unit. 

g.  You  must  not  abandon  any  acreage  to  us. 

h.  You  may  not  sue  us  unless  you  have 
complied  with  all  policy  provisions.  If  a  claim 
is  denied,  you  may  sue  us  in  the  United 
States  District  Court  under  the  provisions  of  7 
U.S.C.  1508(c).  You  must  bring  suit  within  12 
months  of  the  date  notice  of  denial  is 
received  by  you. 

i.  We  have  a  policy  for  paying  your 
indemnity  within  30  days  of  our  approval  of 
your  claim,  or  entry  of  a  fmal  judgment 
against  us.  We  will,  in  no  instance,  be  liable 
for  the  payment  of  damages,  attorney's  fee.  or 
other  charges  in  connection  with  any  claim 
for  indemnity,  whether  we  approve  or 
disapprove  such  claim.  We  will  however, 
pay  simple  interest  computed  on  the  net 
indemnity  ultimately  found  to  be  due  by  us  cr 
by  a  final  judgment  from  and  including  the 
61st  day  after  the  dale  you  sign.  date,  and 
submit  to  us  the  properly  completed  claim  for 
indenmity  form,  if  the  reason  for  our  failure 
to  timely  pay  is  not  due  to  your  failure  to 
provide  information  or  other  material 
necessary  for  the  computation  or  payment  of 
the  indemnity.  The  interest  rate  will  be  that 
established  by  the  Secretary  of  the  Treasury 
under  section  12  of  the  Contract  Disputes  Act 
of  1978  (41  U.S.C.  611),  and  published  in  the 
Federal  Register  semiannually  on  or  about 
January  1  and  July  1.  The  interest  rate  to  be 
paid  on  any  indemnity  will  vary  with  the  rate 
announced  by  the  Secretary  of  the  Treasury. 

j.  If  you  die,  disappear,  or  are  judicially 
declared  incompetent  or  if  you  are  an  entity 
other  than  an  individual  and  such  entity  is 
dissolved  after  insurance  attaches  for  any 
crop  year,  any  indemnity  will  be  paid  to  the 
person(s)  determined  to  be  beneficially 
entitled  thereto. 

k.  If  you  have  other  fire  insurance,  fire 
damage  occurs  during  the  insurance  period, 
and  you  have  not  elected  to  exclude  fire 
insurance  from  this  policy,  we  will  be  liable 
for  loss  due  to  fire  only  for  the  smaller  of: 

(1)  The  amount  of  indemnity  determined 
pursuant  to  this  contract  without  regard  to 
any  other  insurance:  or 

(2)  The  amount  by  which  the  loss  from  fire 
exceeds  the  indemnity  paid  or  payable  under 
such  other  insurance.  For  the  purpose  of  this 
section,  the  amount  of  loss  from  fire  will  be 
the  difference  between  the  fair  market  value 
of  the  production  on  the  unit  before  the  fire 
and  after  the  fire. 

10.  Concealment  or  fraud. 

We  may  void  the  contract  on  all  crops 
insured  without  affecting  your  liabiUty  for 
premiums  or  waiving  any  right,  including  the 
right  to  collect  any  amount  due  us  if,  at  any 
time,  you  have  concealed  or  misrepresented 
any  material  fact  or  committed  any  fraud 
relating  to  the  contracts.  Such  voidance  will 
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He  efTective  as  of  the  beginning  of  the  crop 
year  with  respect  to  which  such  act  or 
omission  occurred. 

11  Transfer  of  right  to  indemnity  on 
insured  share. 

If  you  transfer  any  part  of  your  share 
during  the  crop  year,  you  may  transfer  your 
right  to  an  indemnity.  The  transfer  must  be  or 
our  form  and  approved  by  us.  We  may  collect 
the  premium  from  either  you  of  your 
transferee  or  both.  The  transferee  will  have 
all  rights  and  responsibilities  under  the 
contract. 

12.  Assignment  of  indemnity. 

You  may  assign  to  another  party  your  right 
to  an  indemnity  for  the  crop  year,  only  on  our 
form  and  with  our  approval.  The  assignee 
will  have  the  right  to  submit  the  loss  notices 
and  forms  required  by  the  contract. 

13.  Subrogation.  (Recovery  of  loss  from  a 
third  party.) 

Because  you  may  be  able  to  recover  all  or  a 
part  of  your  loss  from  someone  other  than  us. 
you  must  do  all  you  can  to  preserve  any  such 
rights.  If  we  pay  you  for  your  loss,  then  your 
right  of  recovery  will  at  our  option  belong  to 
us.  If  we  recover  more  than  we  paid  you  plus 
our  expenses,  the  excess  will  be  paid  to  you. 

14.  Records  and  access  to  farm. 

You  must  keep,  for  2  years  after  the  time  of 
loss,  records  of  the  harvesting,  storage, 
shipping,  sale,  or  other  disposition  of  all 
grapes  produced  on  each  unit  including 
separate  records  showing  the  same 
information  for  production  from  any 
uninsured  acreage.  Any  person  designated  by 
us  will  have  access  to  such  records  and  the 
farm  for  purposes  related  to  the  contract. 

15.  Life  of  contract:  Cancellation  and 
termination. 

a.  This  contract  will  be  in  effect  for  the 
crop  year  specified  on  the  application  and 
may  not  be  canceled  by  you  for  such  crop 
year.  Thereafter,  the  contract  will  continue  in 
force  for  each  succeeding  crop  year  unless 
canceled  or  terminated  as  provided  in  this 
section. 

b.  This  contract  may  be  canceled  by  either 
you  or  us  for  any  succeeding  crop  year  by 
giving  written  notice  on  or  before  the 
cancellation  date  preceding  such  crop  year. 

c.  This  contract  will  be  canceled  if  you  do 
not  furnish  satisfactory  records  of  the 
previous  year's  production  to  us  on  or  before 
the  cancellation  date.  If  you  show,  prior  to 
the  cancellation  date,  to  our  satisfaction,  that 
records  are  unavailable  due  to  conditions 
beyond  your  control,  such  as  fire,  flood,  or 
other  natural  disaster,  the  Field  Actuarial 
Office  may  assign  a  yield  for  that  year. 

d.  This  contract  will  terminate  as  to  any 
crop  year  if  any  amount  due  us  on  this  or  any 
other  contract  with  you  is  not  paid  on  or 
before  the  termination  date  preceding  such 
crop  year  for  the  contract  on  which  the 
amount  is  due.  The  date  of  payment  of  the 
amount  due: 

(1)  If  deducted  from  an  indemnity  will  be 
the  date  you  sign  the  claim;  or 

(2)  If  deducted  from  payment  under  another 
program  administered  by  the  United  States 
Department  of  Agriculture  will  be  the  date 
both  such  other  payment  and  setoff  are 
approved. 

e.  The  cancellation  and  termination  dates 
are: 


Stale  and  Cancellation  and  Termination  dates 
California — Janaury  31 
Washington — November  20 
All  other  states — December  10 

f.  If  you  die  or  are  judicially  declared 
incompetent,  or  if  you  are  an  entity  other 
than  an  individual  and  such  entity  is 
dissolved,  the  contract  will  terminate  as  of 
the  date  of  death,  judicial  declaration,  or 
dissolution.  If  such  event  occurs  after 
insurance  attaches  for  any  crop  year,  the 
contract  will  continue  in  force  through  the 
crop  year  and  terminate  at  the  end  thereof. 
Death  of  a  partner  in  a  partnership  will 
dissolve  the  partnership  unless  the 
partnership  agreement  provides  otherwise.  If 
two  or  more  persons  having  a  joint  interests 
are  insured  jointly,  death  of  one  of  the 
persons  will  dissolve  the  joint  entity. 

g.  The  contract  will  terminate  if  no 
premium  is  earned  for  5  consecutive  years. 

16.  Contract  changes. 

We  may  change  any  terms  and  provisions 
of  the  contract  from  year  to  year.  If  your  price 
election  at  which  indemnities  are  computed 
is  no  longer  offered,  the  actuarial  table  will 
provide  the  price  election  which  you  are 
deemed  to  have  elected.  All  contract  changes 
will  be  available  at  your  service  office  by 
August  31  preceding  the  cancellation  date  for 
counties  with  a  November  20  or  December  10 
cancellation  date,  and  by  October  31 
preceding  the  cancellation  date  for  all  other 
counties.  Acceptance  of  any  changes  will  be 
conclusively  presumed  in  the  absence  of  any 
notice  from  you  to  cancel  the  contract. 

17.  Meaning  of  terms. 

For  the  purpose  of  grape  crop  insurance: 

a.  "Actuarial  table  "  means  the  forms  and 
related  material  for  the  crop  year  approved 
by  us  which  are  available  for  public 
inspection  in  your  service  office  and  which 
show  the  production  guarantees,  coverage 
levels,  premium  rates,  prices  for  computing 
indemnities,  practices,  insurable  and 
uninsurable  acreage,  and  related  information 
regarding  grape  insurance  in  the  county. 

b.  "Contiguous  land"  means  land  of  the 
same  o%vneship  or  rented  for  cash  or  a  fixed 
commodity  payment  which  is  touching  at  any 
point,  except  that  land  which  is  separated  by 
only  a  public  or  private  right-of-way  will  be 
considered  contiguous. 

c.  "County"  means  the  county  shown  on 
the  application  and  any  additional  land 
located  in  a  local  poducing  area  bordering  on 
the  county  as  shown  by  the  actuarial  table. 

d.  "Crop  year"  means  the  period  beginning 
with  the  date  insurance  attaches  and 
extending  through  normal  harvest  time  and 
will  be  designated  by  the  calendar  year  in 
which  the  grapes  are  normally  harvested. 

e.  "Group  A"means  grapes  of  the  following 
varieties:  Buffalo,  Clinton,  Concord.  Elvira. 
Fledonia,  Missouri,  Riesling,  and  Steuben 
which  are  used  for  juice. 

f.  "Group  B "  means  grapes  of  the  following 
varieties:  Catawba.  Delaware.  Diamond. 
Duchess,  French  Hybrids.  Isabella.  Ives  and 
Niagara  which  are  used  for  wine. 

g.  "Harvest"  means  picking  the  grapes  from 
the  vines. 

h.  "Insurable  acreage"  means  the  land 
classified  as  insurable  by  us  and  shown  as 
such  by  the  actuarial  table. 


i.  "Insured"  means  the  person  who 
submitted  the  application  accepted  by  us. 

j.  "Loss  ratio"  means  the  ratio  or 
indemnity(ies)  to  premium(s). 

k.  "Person"  means  an  individual, 
partnership,  association,  corporation,  estate, 
trust,  or  other  business  enterprise  or  legal 
entity,  and  wherever  applicable,  a  State,  a 
political  subdivision  of  a  State,  or  any  agency 
thereof. 

I.  "Service  office"  means  the  office 
servicing  your  contract  as  shown  on  the 
application  for  insurance  or  such  other 
approved  office  as  may  be  selected  by  you  or 
designated  by  us. 

m.  "Tenant"  means  a  person  who  rents 
land  from  another  person  for  a  share  of  the 
grapes  or  a  share  of  the  proceeds  therefrom. 

n.  'Ton"  means  2.000  pounds. 

o.  "Unit"  means  all  insurable  acreage  of 
grapes  in  the  county,  located  on  contiguous 
land,  on  the  date  insurance  attaches  for  the 
crop  year 

(1)  In  which  you  have  a  100  percent  share; 
or 

(2)  Which  is  owned  by  one  entity  and 
operated  by  another  entity  on  a  share  basis. 
Land  rented  for  cash,  a  fixed  commodity 
payment,  or  any  consideration  other  than  a 
share  in  the  grapes  on  such  land  will  be 
considered  as  owned  by  the  lessee.  Units  will 
be  determined  when  the  acreage  is  reported. 
Errors  in  reporting  such  units  may  be 
corrected  by  us  when  adjusting  a  loss.  We 
may  consider  any  acreage  and  share  thereof 
reported  by  or  for  your  spouse  or  child  or  any 
member  of  your  household  to  be  your  bona 
fide  share  or  the  bona  fide  share  of  any  other 
person  having  an  interest  therein. 

18.  Descriptive  headings. 

The  descriptive  headings  of  the  various 
policy  terms  and  conditions  are  formulated 
for  convenience  only  and  are  not  intended  to 
affect  the  construction  or  meaning  of  any  of 
the  provisions  of  the  contract. 

19.  Determinations. 

All  determination  required  by  the  policy 
will  be  made  by  us.  If  you  disagree  with  our 
determination,  you  may  obtain 
reconsideration  of  or  appeal  those 
determinations  in  accordance  with  Appeal 
Regulations. 

20.  Notices,. 

All  notices  required  to  be  given  by  you 
must  be  in  writing  and  received  by  your 
service  office  within  the  designated  time 
unless  otherwise  provided  by  the  notice 
requirement.  Notice  required  to  be  given 
immediately  may  be  by  telephone  or  in 
person  and  confirmed  in  writing.  Time  of  the 
notice  will  be  determined  by  the  time  of  our 
receipt  of  the  written  notice. 

Done  in  Washington,  D.C.  on  April  25, 1985. 
Merritt  W.  Sprague, 

Manager.  Federal  Crop  Insurance 

Corporation. 

(FR  Doc.  85-18848  Filed  8-7-«5;  8:45  am] 

WLUfra  COOC  3410-0«-M 


Federal  Register  /  Vol.  50.  No.  153  /  Thursday.  August  8.  1985  /  Proposed  Rules 32063 


Agricultural  Marketing  Service 

7  CFR  Part  981 

Handling  of  Almonds  Grown  in 
California;  Proposed  Salable,  Reserve, 
and  Export  Percentages  for  the  1985- 
86  Crop  Year 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Proposed  rule. 

summary:  Notice  is  hereby  given  of  a 
proposal  to  establish  salable,  reserve, 
and  export  percentages  of  80  percent,  20 
percent,  and  0  percent,  respectively,  for 
marketable  California  almonds 
delivered  to  handlers  during  the  1985-86 
crop  year,  which  began  July  1, 1985.  This 
action  is  taken  under  the  marketing 
order  for  almonds  grown  in  California 
and  is  designed  to  promote  orderly 
marketing  conditions  in  view  of  a 
projected  record  large  almond  supply  for 
the  1985-86  crop  year. 
DATE:  Comments  must  be  received  by 
August  23, 1985. 

ADDRESS:  Interested  persons  are  invited 
to  submit  written  comments  concerning 
the  proposed  changes.  Comments  must 
be  sent  in  duplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA.  Room  2069,  South  Building. 
Washington.  D.C.  20250.  Comments 
should  reference  the  date  and  page 
number  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  public 
inspection  in  the  office  of  the  Docket 
Clerk  during  regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  M.  Grasberger,  Acting  Chief. 
Specialty  Crops  Branch.  Fruit  and 
Vegetable  Division.  AMS.  USDA, 
Washington,  D.C.  20250  (202)  447-5053. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  has  been  reviewed  under 
IJSDA  guidelines  implementing 
Executive  Order  12291  and  Secretary's 
Memorandum  No.  1512-1  and  has  been 
classified  a  "non-major  rule  under 
criteria  contained  therein. 

William  T.  Manley,  Deputy 
Administrator.  Agricultural  Marketing 
Service,  has  certified  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

The  authority  to  establish  salable  and 
reserve  percentages  is  pursuant  to 
§  981.47  of  the  marketing  agreement  and 
Order  No.  981.  both  as  amended  (7  CFR 
981),  regulating  the  handling  of  almonds 
grown  in  California  and  hereinafter 
referred  to  collectively  as  the  "order". 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  801-674). 
The  proposal  is  based  on  a  unanimous 


recommendation  of  the  Almond  Board 
of  California,  hereinafter  referred  to  as 
the  "Board",  which  works  with  USDA  in 
administering  the  order. 

Pursuant  to  §§  981.47  and  981.49  of  the 
order,  the  Board  based  its 
recommendation  for  salable,  reserve, 
and  export  percentages  of  80  jjercent.  20 
percent,  and  0  percent,  respectively,  on 
estimates  of  marketable  supply  and 
combined  domestic  and  export  trade 
demand  for  the  1985-86  crop  year.  The 
Board's  1985  marketable  production 
estimate  of  470  million  kernel  weight 
pounds  is  based  on  its  1985  crop 
estimate  of  495  million  pounds,  minus  an 
estimated  weight  loss  of  25  million 
pounds  resulting  from  the  removal  of 
inedible  kernels  by  handlers  and  losses 
during  manufacturing. 

Trade  demand  is  estimated  at  400 
million  pounds — 150  million  pounds  for 
domestic  needs  and  250  million  pounds 
for  export  needs.  An  inventory 
adjustment  is  made  to  account  for 
supplies  of  almonds  carried  in  from  the 
1984-85  marketing  year  and  for  supplies 
deemed  desirable  to  be  carried  out  on 
June  30. 1986,  for  early  season  shipment 
during  the  1986-87  crop  year  until  the 
1986  crop  is  available  for  market.  After 
adjusting  for  inventory,  the  trade 
demand  is  calculated  at  376  million 
pounds,  the  quantity  of  almonds  from 
the  estimated  1985  marketable 
production  necessary  for  trade  demand 
needs.  The  proposed  salable  percentage 
of  80  percent  would  meet  those  needs. 

The  remaining  20  percent  (94  million 
pounds)  of  the  1985  crop  marketable 
production  would  be  withheld  by 
handlers  to  meet  their  reserve 
obligations.  Authorized  outlets  for 
reserve  almonds  include  new  uses  and 
markets  for  almonds  such  as  almond 
butter,  the  school  lunch  program,  and 
almond  paste  made  from  unblanched 
almonds,  sales  of  almond  snack  packs 
to  airlines  or  hotels  at  reduced  prices 
with  the  agreement  that  these 
organizations  would  give  away  the 
snack  packs  to  thejr  customers  on  a 
complimentary  basis,  and  various  fund 
raising  promotions.  Such  market 
development  is  necessary  in  view  of  the 
current  supply  situation  and  anticipated 
large  crops  in  future  years.  Reserve 
almonds  also  could  be  disposed  of  in 
other  noncompetitive  outlets  as 
specified  in  §  9B1.66(c)  of  the  order  or  as 
approved  by  the  Board. 

All  or  part  of  these  almonds  could  be 
released  to  salable  if  it  is  found  that  the 
salable  supply  made  available  by  the  80 
percent  salable  percentage  is 
insufficient  to  satisfy  1985-86  trade 
demand  including  desirable  carryover 
requirements  for  use  during  the  1986-87 
crop  year. 


The  order  permits  the  Board  to 
include  normal  export  requirements 
with  domestic  requirements  in  its 
estimate  of  trade  demand  when 
recommending  the  establishment  of 
salable,  reserve,  and  export  percentages 
for  any  crop  year.  For  the  1985-86  crop 
year,  estimated  exports  are  included  in 
trade  demand,  thereby  making  export  a 
salable  outlet  rather  than  a  reserve 
outlet.  Because  of  this  action,  no  portion 
of  the  reserve  would  be  eligible  for 
export  to  normal  export  outlets.  Thus, 
an  export  percentage  of  0  is  proposed 

A  tabulation  of  the  estimates  and 
calculations  used  by  the  Board  in 
arriving  at  its  recommendation  is  as 
follows: 

Marketing  Policy  Estimates— 1984  C«op 

(Kernel  weight  basal 


Estimated  Production 

1965  Produdioo _ 

Loss  and  Exempt— 5  05  percent 

Martietable  Productof)   

Estimated  Trade  Demand 

Domestic _ _ _. 

Export _ 

Total 


Inventory  Adiustmanl 

Carryin  July  1.  1965 

Desirabte   Canyooer  Jun* 


9  Adjustment 

Salable/Reserve 

10  AdKisted  Trade  Demand  (S-i-n 

1 1  Reserve  (3-10) 

12  Salab4e  percent  (10-3  r  100) 

13  Reserve  percent  (100 
-12) 


The  objective  of  the  order's  volume 
regulation  provisions  is  to  establish  and 
maintain  orderly  marketing  conditions 
for  all  California  almonds.  This 
proposed  action  would  help  to  stabilize 
supplies  and  prices  as  the  industry  faces 
its  second  largest  crop  in  history  on  the 
heels  of  last  year's  record  large  crop  of 
587  million  pounds.  This  year's  total 
marketable  supply  (1985  crop 
marketable  production  plus  salable 
carryin  from  the  1984  crop)  is  projected 
at  a  record  698  million  pounds — 6.6 
percent  above  last  year's  previous 
record  of  654.5  million  pounds.  World 
production  also  is  expected  to  set  a 
record,  and  sales  of  California  almonds 
in  export  are  expected  to  be  difficult  due 
to  unfavorable  exchange  rates  and  large 
projected  crops  in  Spain  and  Italy.  Thus, 
California  faces  strong  competition  for 
export  markets. 

'This  proposed  action  would  provide 
an  estimated  604  million  pounds  of 
California  almonds  for  unrestricted 
sales  (1985  crop  salable  production  plus 
carryin  from  the  1984  crop)  to  meet 
increasing  domestic  and  world  almond 
consumption.  This  amount  exceeds  the 
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actual  1984-65  record  for  delivered  sales 
of  California  almonds  by  52  percent. 

List  of  Subjects  in  7  CFR  Part  981 

Marketing  Agreements  and  Orders. 
Almonds,  California. 

PART  981— ALMONDS  GROWN  IN 
CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  981  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended:  7  U.S.C.  601-674. 

2.  Section  981.234  is  proposed  to  be 
revised  as  follows: 

Subpart— Salable,  Reserve,  and  Export 
Percentages 

§  981.234    Satabie,  reserve,  and  export 
percentages  (or  almonds  during  the  crop 
year  beginning  July  1, 1985. 

The  salable,  reserve,  and  export 
percentages  during  the  crop  year 
beginning  July  1, 1985,  shall  be  80 
percent,  20  percent,  and  0  percent, 
respectively. 

Dated:  August  2, 1985. 

Thomas  R.  Clark, 

Deputy  Director.  Fruit  and  Vegetable 
Division. 

|FR  Doc.  85-18797  Filed  8-7-85:  8:45  amj 

BILlMGCOOe  341(H»-« 


7  CFR  Part  1079 

Milk  in  the  Iowa  Marketing  Area;  Notice 
of  Proposed  Suspension  of  Certain 
Provisions  of  ttie  Order 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  J*roposed  suspension  of  rules. 


summary:  This  notice  invites  written 
comments  on  a  proposal  to  suspend 
portions  of  the  Iowa  Fedral  milk 
marketing  order  for  the  monihs  of 
September  through  November  1985.  The 
proposed  suspension  would  increase  the 
limits  on  the  quantity  of  milk  not  needed 
for  fluid  (bottling)  use  that  may  be 
moved  directly  from  farms  to  nonpool 
manufacturing  plants  and  still  be  priced 
under  the  order.  A  cooperative 
association  requested  suspension  in 
order  to  achieve  added  economies  in 
disposing  of  reserve  milk  supplies. 
DATE:  Comments  are  due  August  15, 
1985. 

ADDRESS:  Comments  (two  copies) 
should  be  sent  to:  Dairy  Division,  AMS, 
Room  2968.  South  Building,  U.S. 
Department  of  Agriculture,  Washington, 
DC.  20250. 

FOR  FURTHER  INFORMATION  CONTACT 

Richard  A.  Glandt,  Marketing  Specialist, 


Dairy  Division,  Agricultural  Marketing 
Service,  U.S.  Department  of  Agriculture, 
Washington,  D.C.  20250.  (202)  447-4829. 
SUPPLEMENTARY  INFORMATION:  William 
T.  Manley,  Deputy  Administrator, 
Agricultural  Marketing  Service,  has 
certified  that  this  proposed  action  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Such  action  would  lessen  the 
regulatory  impact  of  the  order  on  certain 
milk  handlers  and  would  tend  to  ensure 
that  dairy  farmers  would  continue  to 
have  their  milk  priced  under  the  order 
and  thereby  receive  the  benefits  that 
accrue  from  such  pricing. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601  et  seq.],  the 
suspension  of  the  following  provisions 
of  the  order  regulating  the  handling  of 
milk  in  the  Iowa  marketing  area  is  being 
considered  for  September  through 
November  1985: 

In  §  1079.13(d)(2)  and  (3)  the  words 
"50  percent  in  the  months  of  September 
through  November  and",  and  the  words 
"in  other  months."  as  they  appear  in 
each  subparagraph. 

All  persons  who  want  to  send  written 
data,  views  or  arguments  about  the 
proposed  suspension  should  send  two 
copies  to  the  Dairy  Division,  Room  2968, 
South  Building,  U.S.  Department  of 
Agriculture,  Washington,  D.C.  20250,  by 
the  7th  day  after  publication  of  this 
notice  in  the  Federal  Register.  The 
period  for  filing  comments  is  limited  to  7 
days  because  a  longer  period  would  not 
provide  the  time  needed  to  complete  the 
required  procedures  and  include 
September  1985  in  the  suspension  period 
if  this  is  found  necessary. 

The  comments  that  are  received  will 
be  made  available  for  public  inspection 
in  the  Dairy  Division  during  normal 
business  hours  (7  CFR  1.27(b)). 

Statement  of  Consideration 

Associated  Milk  Producers,  Inc.. 
(AMPI),  an  association  of  producers, 
operates  plants  regulated  by  the  Iowa 
milk  order.  The  cooperative  has 
requested  that  the  50-percent  diversion 
limitation  be  suspended  for  September, 
October  and  November  1985.  The 
remaining  diversion  provisions  in  the 
order  would  permit  a  greater  portion  of 
a  handler's  producer  milk  receipts  to  be 
moved  directly  from  farms  to  nonpool 
manufacturing  plants  and  still  be  priced 
under  the  order. 

The  cooperative  notes  that  milk 
production  in  this  marketing  area  has 
substantially  increased  and,  therefore, 
the  50-percent  limit  on  diversions  to 
nonpool  plants  is  inadequate  to  permit 


efficient  handling  of  milk  that  is  not 
needed  for  fluid  milk  uses.  A  supply 
plant,  for  example,  currently  must  ship 
at  least  35  percent  of  its  milk  supply  to 
pool  distributing  plants  to  qualify  as  a 
pool  plant.  However,  with  diversions 
limited  to  50  percent,  the  other  15 
percent  must  be  received  at  the  supply 
plant  and  then  transferred  to  a  nonpool 
plant.  AMPI  contends  that  the  extra 
handling  involved  adversely  affects  milk 
quality  (more  pumping  than  if  diverted), 
and  is  an  uneconomic  means  of  pooling 
reserve  milk  supplies.  Suspending  the 
50-percent  diversion  limit  would 
alleviate  these  concerns  and  allow 
improved  efficiencies,  thus  increasing 
returns  to  producers,  according  to  the 
cooperative. 

Reserve  milk  supplies  within  a 
marketing  order  normally  decline  during 
the  fall  months.  However,  current 
marketing  information  indicates  that 
this  year  the  reserve  milk  supplies  for 
the  Iowa  market  are  expected  to  exceed 
the  quantity  of  milk  that  could  be 
diverted  to  nonpool  manufacturing 
plants  under  the  present  diversion 
limitations  and  still  maintain  producer 
status  for  all  such  milk.  Under  these 
marketing  conditions,  a  suspension  of 
the  50-percent  limitation  of  the  diversion 
provisions  may  be  appropriate  so  that 
producer  receipts  that  are  not  needed 
for  fluid  use  may  be  moved  directly  from 
farms  to  manufacturing  plants  and  still 
be  priced  under  the  order.  An  increase 
in  the  diversion  limits  for  each  of  the 
months  of  September,  October  and 
November  1985  may  fend  to  prevent  the 
uneconomic  handling  and  movement  of 
reserve  milk  supplies  merely  for  pooling 
purposes. 

Pool  plant  handlers  should  be  aware 
that  the  suspension  of  the  50-percent 
limitation  would  not  mean  that  the 
diversion  limit  would  then  be  70  percent. 
The  effective  diversion  limit,  if  a 
suspension  is  granted  for  September 
through  November,  would  be  the 
reciprocal  of  the  pool  plant  performance 
standards.  For  example,  a  supply  plant 
would  still  have  to  ship  35  percent  of  its 
receipts;  thus,  the  effective  diversion 
limit  would  be  65  percent  rather  than  70 
percent. 

List  of  Subjects  in  7  CFR  Part  1079 

Milk  marketing  orders.  Milk,  Dairy 
products. 

The  authority  citation  for  7  CFR  Part 
1079  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 
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Signed  at  Washington,  D.C.,  on  August  2. 
1985. 

William  T.  Manley, 

Deputy  Administrator,  Marketing  Programs. 
(FR  Doc.  85-18835  Filed  8-7-85:  8:45  amj 

MLLINQ  CODE  3410-02-M 


7  CFR  Part  1135 

Milk  in  the  Southwestern  Idaho- 
Eastern  Oregon  Marketing  Area; 
Proposed  Suspension  of  Certain 
Provisions  of  the  Order 

agency:  Agricultural  Marketing  Service. 
UDSA. 

action:  Proposed  suspension  of  rules. 

summary:  This  notice  invites  written 
comments  on  a  proposal  to  suspend 
portions  of  the  Southwestern  Idaho- 
Eastern  Oregon  Federal  milk  order  for 
the  months  of  September  1985  through 
February  1986.  Provisions  proposed  to 
be  suspended  relate  to  the  amount  of 
milk  not  needed  for  fluid  (bottling)  use 
that  may  be  moved  directly  from  farms 
to  nonpool  manufacturing  plants  and 
still  be  priced  under  the  order.  Also 
proposed  to  be  suspended  is  the 
requirement  that  one  day's  production  of 
each  producer  be  received  at  a  pool 
plant  in  the  months  of  September 
through  February.  Suspension  of  the 
provisions  was  requested  by  a 
cooperative  association  representing 
most  of  the  producers  supplying  the 
market  to  prevent  uneconomic 
movement  of  milk. 

DATE:  Comments  are  due  no  later  than 
August  15, 1985. 

ADDRESS:  Comments  (two  copies) 
should  be  filed  with  the  Dairy  Division, 
AMS,  Room  2968,  South  Building,  U.S. 
Department  of  Agriculture,  Washington 
D.C.  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 
Constance  M.  Brenner,  Marketing 
Specialist,  Dairy  Division,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  Washington  D.C.  20250, 
(202)  447-7311. 

SUPPLEMENTARY  INFORMATION:  William 
T.  Manley,  Deputy  Administrator, 
Agricultural  Marketing  Service,  has 
certified  that  this  proposed  action  would 
not  have  a  significant  econoniic  impact 
on  a  substantial  number  of  small 
entities.  Such  action  would  lessen  the 
regulatory  impact  of  the  order  on  certain 
milk  handlers  and  would  tend  to  ensure 
that  dairy  farmers  would  continue  to 
have  their  milk  priced  under  the  order 
and  thereby  receive  the  benefits  that 
accrue  from  such  pricing. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 


Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601  et  seq.],  the 
suspension  of  the  following  provisions 
of  the  order  regulating  the  handling  of 
milk  in  the  Southwestern  Idaho-Eastern 
Oregon  marketing  area  is  being 
considered  for  September  1985  through 
February  1986: 

In  S  1135.13,  paragraphs  (f)((2)  and 
(0(3). 

All  persons  who  want  to  send  written 
data,  views  or  argimients  about  the 
proposed  suspension  should  send  two 
copies  of  them  to  the  Dairy  Division, 
AMS,  Room  2968,  South  Building,  U.S. 
Department  of  Agriculture.  Washington, 
D.C.  20250,  by  the  7th  day  after 
publication  of  this  notice  in  the  Federal 
Register.  The  period  for  filing  comments 
is  limited  to  7  days  because  a  longer 
period  would  not  provide  the  time 
needed  to  complete  the  required 
procedures  and  include  September  1985 
in  the  suspension  period. 

The  comments  that  are  sent  will  be 
made  available  for  public  inspection  in 
the  Dairy  Division  during  normal 
business  hours  (7  CFR  1.27(b)). 

Statement  of  Consideration 

Dairymen's  Creamery  Association, 
Inc.,  an  association  of  producers  that 
supplies  most  of  the  market  fluid  milk 
needs  and  handles  most  of  the  market's 
reserve  milk  supplies,  requested  the 
suspension.  The  suspension  would 
remove  for  September  1985  through 
February  1986  the  limit  on  the  amount  of 
producer  milk  that  a  cooperative 
association  or  other  handlers  may  divert 
from  pool  plants  to  nonpool  plants.  The 
suspension  also  would  remove  for  the 
same  period  the  requirement  that  one 
day's  production  of  each  producer  be 
received  at  a  pool  plant. 

The  order  now  provides  that  a 
cooperative  association  may  divert  up  to 
70  percent  of  its  total  member  milk 
received  at  all  pool  plants  or  diverted 
therefrom  during  the  months  of 
September  through  February.  Similarly, 
the  operator  of  a  pool  plant  may  divert 
up  to  70  percent  of  its  receipts  of 
producer  milk  (for  which  the  operator  of 
such  plant  is  the  handler  during  the 
month)  during  the  months  of  September 
through  February. 

Milk  is  pooled  by  Dairymen's  under 
the  Southwestern  Idaho-Eastern  Oregon 
order  through  two  distributing  plants 
operated  by  one  handler.  During  June 
1985.  one  of  the  distributing  plants  failed 
to  qualify  as  a  pool  plant  because  its 
percentage  of  fluid  milk  distribution  fell 
below  minimum  pooling  requirements. 
Dairymen's  has  continued  producer 
status  of  its  dairy  farmer  members  by 
unnecessary  and  uneconomic 


movements  of  milk  through  its  supply 
plant  at  Caldwell,  Idaho.  The 
cooperative  has  proposed  amended 
order  provisions  and  requested  a 
hearing  to  explore  those  proposals,  but 
states  that  until  the  order  can  be 
amended,  it  will  continue  to  experience 
problems  in  pooling  the  milk  of  its 
members  without  suspension  of  the 
requested  provisions. 

List  of  Subjects  in  7  CFR  Part  1135 

Milk  Marketing  Orders,  Milk.  Dairy 
products. 

The  authority  citation  for  7  CFR  Part 
1135  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  SUL  31.  as 
amended;  7  U.S.C.  801-674. 

Signed  at  Washington.  D.C,  on  August  2. 
1985. 

William  T.  Manley, 

Deputy  Administrator,  Marketing  Programs. 
(FR  Doc.  86-18836  Filed  8-7-85:  a-45  am) 

BILUNG  COOC  3410-02-M 


Aninrtal  and  Plant  Health  Inspection 
Service 

9  CFR  parts  91, 161.  and  162 

[Docket  No.  85-082] 

Accreditation  of  Veterinarians  and 
Origin  Health  Certificater,  Reopening 
of  Comnrtent  Period 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

action:  Reopening  of  comment  period 
for  proposed  rule. 

SUMMARY:  A  document  published  in  the 
Federal  Register  on  June  28. 1985  (50  FR 
26780)  proposed  to  make  changes  in  9 
CFR  Parts  161  and  162  relating  to  the 
accreditation  of  veterinarians  and  to 
make  changes  in  9  CFR  Parts  91  and  161 
relating  to  origin  health  certificates.  This 
document  reopens  the  comment  period 
for  this  proposed  rule  for  an  additional 
30  days.  The  reopening  of  the  comment 
period  is  needed  to  allow  interested 
persons  adequate  time  in  which  to 
prepare  comments. 

date:  Written  comments  must  be 
received  on  or  before  September  9, 1985. 

address:  Written  comments  should  be 
submitted  to  Thomas  O.  Gessel, 
Director,  Regulatory  Coordination  Staff. 
Animal  and  Plant  Health  Inspection 
Service,  U.S.  Department  of  Agriculture. 
Room  728,  Federal  Building,  6505 
Belcrest  Road.  Hyattsville.  MD  20782. 
Comments  should  state  that  they  are  in 
response  to  Docket  Number  84-081. 
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Written  comments  received  may  be 
inspected  at  Room  728  of  the  Federal 
Building,  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  hohdays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Robert  E.  Wagner,  Interstate 
Inspection  and  Compliance  Staff,  VS, 
PHIS.  USDA.  Room  806,  Federal 
Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782,  301^36-8684. 

SUPPLEMENTARY  INFORMATION:  On  June 

28,  1985,  the  Department  published  in 
the  Federal  Register  (50  FR  26780-26782) 
a  document  which  proposed  to  make 
changes  in  9  CFR  Parts  161  and  162 
relating  to  the  accreditation  of 
veterinarians.  These  changes  would 
require  that  a  revocation  remain  in 
effect  for  at  least  two  years:  would 
require  that  a  veterinarian  whose 
accreditation  had  been  suspended  for 
six  months  or  more  or  revoked  must 
pass  an  examination  administered  by 
APHIS  as  a  condition  of  reaccreditation; 
would  clarify  the  regulations  to  provide 
that  the  Veterinarian  in  Charge  shall 
designiite  the  time  and  place  for  the 
holding  of  an  informal  conference  in 
accordance  with  certain  criteria.  The 
document  of  June  28, 1985.  also  proposed 
to  make  changes  in  9  CFR  Parts  91  and 
161  relating  to  origin  health  certificates. 
The  proposed  changes  would  allow  an 
accredited  veterinarian  to  sign  an  origin 
health  certificate  without  including  test 
results  from  a  laboratory  and  would 
allow  an  authorized  Veterinary  Services 
veterinarian  to  include  such  test  results 
on  the  origin  health  certificate,  under 
certain  circumstances. 

The  proposed  rule  provided  for  receipt 
of  comn-ients  on  or  before  July  29, 1985. 
A  representative  of  the  United  States 
Animal  Health  ,^ssociation  (USAHA) 
has  requested  that  the  comment  period 
be  extended  for  an  additional  30  days  in 
order  to  give  USAHA  meiribers  a 
sufTicient  amount  of  time  to  review  the 
proposal  and  offer  comments.  It  has 
been  deteririned  that  additional  time  is 
needed  to  provide  USAH.^  members 
and  other  interested  persons  an 
adequate  opportunity  to  provide 
meaningful  comments.  Therefore,  the 
comment  period  is  reopened  for  an 
additional  30  days.  Accordingly,  any 
additional  written  comments  must  be 
received  on  or  before  September  9, 1985. 

Done  at  Washington,  D.C..  this  2nd  day  of 
.^ugust  1984. 

G.J.  FIchtner, 

Acting  Deputy  Administrator  Veterinary 

Services. 

[m  noc  85-l»725  Filed  B-7-aa;  8:45  am) 
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NUCLEAR  REGULATORY 
C0P.1MISSION 

10  CFR  Part  19,  20,  21,  30,  39,  40,  51, 
70,  71,  and  150 

Licenses  and  Radiation  Safety 
Requirements  for  Well-Logging 
Operations 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Proposed  rule:  extension  of 
comment  period. 

summary:  On  April  8. 1985  (50  FR 
13797),  the  Nuclear  Regulatory 
Commission  published  for  public 
comment  a  proposed  rule  that  would 
specify  radiation  safety  requirements  for 
the  use  of  licensed  material  in  well- 
logging  operations.  The  propcsed 
amendments  would  provide 
comprehensive  and  consistent 
regulations,  uniform  safety 
requirements,  and  safety  requirements 
designed  to  reduce  the  risks  of 
accidents.  Several  coal  and  mineral 
mining  companies  commented  that  they 
may  be  substantially  affected  by  this 
rulemaking  and  have  requested 
additional  time  to  comment  on  the 
proposed  rule.  Although  these 
companies  are  not  NRC  licensees,  they 
hire  NRC  licensees  to  perform  well- 
logging  operations  and.  therefore,  the 
proposed  rule  could  affect  their 
interests.  In  order  for  the  NRC  to  fully 
evaluate  the  issues  raised  by  these 
commenters.  we  are  extending  the 
original  comment  period,  which  expired 
on  July  8. 1085,  for  90  days  to  allow 
these  companies,  and  other  interested 
parties,  to  further  consider  the  proposed 
rule  and  provide  comments. 

DATE:  The  extended  comment  period 
expires  October  9, 1985.  Comments 
received  after  the  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
assurance  of  consideration  cannot  be 
given  except  as  to  comments  received 
on  or  before  that  date. 

ADDRESSES:  Submit  written  comments 
to  the  Secretary  of  the  Commission, 
Washington,  DC.  20555,  Attention: 
Docketing  and  Service  Branch.  Copies  of 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room.  1717  H 
Street  NW.,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Stephen  McGuire,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC.  Telephone:  301-443-7636. 

Dated  at  Washington.  DC  this  5th  day  of 
August  1985. 


For  the  Nuclear  Rf)}ulalory  ComiriiKsion. 
Samubl  |.  Chilk, 

Secrvtary  of  the  Commission. 

jFR  Dor  a5-18a33  Filed  8-7-85;  8:45  nm] 
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10  CFR  Part  140 

Criteria  for  an  Extraordinary  Nuclear 
Occurrence 

AGENCY:  Nuclear  Regulntory 
Commission. 

action:  Proposed  rule;  extension  of 
comment  period. 

summary:  On  April  9, 1985  (50  FR 
13978),  the  Nuclear  Regulatory 
Commission  published  a  proposed  rule 
to  amend  its  regulations  defining  an 
"extraordinary  nuclear  occurrence" 
(ENO).  The  proposed  changes  are 
designed  to  simplify  the  administrative 

1  criteria  used  by  the  Commission  in 
making  an  ENO  determination  and  to 
avoid  the  problems  encountered  by  the 
Commission  in  applying  the  existing 
criteria  to  the  accident  at  Three  Mile 
Island.  Several  groups  have  expressed 
interest  in  an  extension  of  the  comment 
period  in  order  to  fully  evaluate  the 

i  issues  raised  and  develop  comments  on 
the  proposed  rule.  In  particular,  the 
Atomic  Industrial  Forum  (AIF) 
requested  an  extension  of  the  comment 
period  in  order  for  AlF's  Insurance  and 
Indemnity  Committee  to  discuss  the 
proposed  rule  at  its  scheduled  August 
20,  1985,  meeting.  In  view  of  the 
significance  of  the  proposed  rule,  in 
which  three  alternatives  were  given,  and 
the  desirability  of  developing  a  final  rule 
as  soon  as  practicable,  the  NRC  has 
decided  to  extend  the  comment  period 
for  an  additional  30  days.  The  original 
comment  period  for  this  proposed  rule  is 
due  to  expire  on  August  7, 1985. 
date:  The  extended  comment  period 
expires  September  6, 1985.  Comments 
received  after  that  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
assurance  of  consideration  cannot  be 
given  except  as  to  comments  received 
on  or  before  that  date. 
ADDRESSES:  Submit  written  comments 
to  the  Secretary  of  the  Commission, 
Washington,  DC  20555.  Attention: 
Docketing  and  Service  Branch.  Copies  of 
comments  received  may  be  exa^nined 
and  copied  for  a  Fee  at  the  NRC  Public 
Document  Room,  1717  H  Street  NW., 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

H.T.  Peterson,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555,  Telephone  301-427-4353. 
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Dated  at  Washington.  DC.  this  5th  day  of 
August  1985. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  |.  Chilk, 
Secretary  of  the  Commission. 
(FR  Doc.  85-18834  Filed  8-7-85:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminlatratlon 
14  CFR  Parte  25, 91. 121,  and  125 

Emergency  Evacuation  of  Transport 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  Public  Technical 
Conference. 

summary:  This  notice  announces  a 
public  technical  conference,  which  is 
being  held  by  the  Federal  Aviation 
Administration  (FAA)  for  the  piupose  of 
soliciting  and  reviewing  information 
from  the  public  on  a  variety  of  topics 
related  to  emergency  evacuation  of 
transport  category  airplanes.  Interested 
parties  are  invited  to  make 
presentations  or  submit  material  for  the 
record.  Subjects  will  be  considered 
relating  to  the  design  standards  for  and 
certification  of  transport  airplanes,  as 
well  as  their  operation  and  maintenance 
in  service,  includng:  (1)  Emergency  exits, 
their  number,  size,  distribution,  and 
marking;  (2)  Escape  slides,  their  design 
standards,  certification,  testing, 
maintenance,  and  reliability;  and  (3) 
Conduct  of  evacuation  tests,  when  diey 
should  be  required,  how  they  should  be 
conducted,  and  their  validity  as  a 
reflection  of  actual  accident  scenarios. 
A  more  complete  list  appears  later  in 
this  notice  under  the  heading  "Topics  for 
Discussion."  Topics  not  listed  will  be 
considered  if  iheir  is  sufficient  interest 
and  time  permits. 

DATES:  The  conference  is  scheduled  for 
September  3-6, 1985.  Registration  will 
begin  at  9  a.m.  on  September  3, 1985, 
and  the  conference  will  begin  at  1  p.m. 
Persons  planning  to  attend  the 
conference  are  encouraged  to  pre- 
register  by  contacting  the  person 
identified  later  in  this  notice  as  the 
contact  for  further  information.  If 
necessary  to  complete  the  agenda,  the 
conference  may  be  extended  into 
Saturday,  September  7, 1985. 
address:  The  conference  will  be  held  at 
the  Seattle  Sheraton  Hotel,  1400  Sixth 
Avenue,  Seattle,  WA.  98101,  telephone 
(206)  621-flOOO. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Siegrist,  Transport  Standards 


Sta^,  Aircraft  Certification  Division, 

FAA  Northwest  Mountain  Region,  17900 

Paci^c  Highway  South,  C-68966.  Seattle, 

Washington  98168:  telephone  (206)  431- 

2126. 

SUPPLEMENTARY  INFORMATION:  . 

Background 

The  FAA  has  initiated  numerous 
regulatory  changes  to  enhance  the  cabin 
safety  of  transport  airplanes, 
particularly  in  the  area  of  accident 
survivability.  Completed  rulemaking 
actions  include:  Flammability 
Requirements  for  Aircraft  Seat 
Cushions,  Amendment  25-59  (49  FR 
43188;  October  26, 1984);  Floor  Proximity 
Emergency  Escape  Path  Marking, 
Amendments  25-58  and  121-183  (49  FR 
43182;  October  26, 1984);  and  Airplane 
Cabin  Fire  Protection.  Amendment  121- 
185  (50  FR  12726,  March  29, 1985).  A 
proposed  rule  has  been  published  for 
public  comment:  Improved  Flammability 
Standards  for  Materials  Used  in  the 
Interiors  of  Transport  Category  Airplane 
Cabins,  Notice  85-10  (50  FR  15038;  April 
16, 1985).  Proposed  rules  in  development 
include  Improved  Seat  Safety  Standards 
and  Improved  Flight/Cabin  Crew 
Emergency  Communication. 

A  key  aspect  of  occupant  safety  in  a 
survivable  impact  aircraft  accident  is 
the  abihty  to  quickly  and  safely 
evacuate  the  airplane.  This  is  a  matter 
of  great  concern  to  the  FAA,  the 
aviation  industry,  and  the  flying  public. 
In  view  of  the  high  degree  of  interest  in 
this  area,  the  FAA  considers  it  timely  to 
hold  an  open  public  technical 
conference  to  provide  a  forum  for  the 
agency  to  gather  information  and  for 
interested  parties  to  express  views  and 
exchange  information.  The  FAA 
anticipates  and  welcomes  the 
participation  of  a  wide  spectrum  of 
interested  parties  in  this  conference. 

Parties  are  invited  to  express  views 
concerning  the  existing  regulations  and 
their  application,  and  to  make 
recommendations  for  either  regulatory 
or  non-regulatory  changes. 
Recommendations  should  include 
technical  justiHcation,  service  history, 
and  supporting  data  expressing  costs 
and  benefits. 

Topics  for  Discussion 

The  following  list  is  not  intended  to  be 
all-inclusive,  but  includes  those  topics 
which  the  agency  considers  to  be  of  the 
greatest  public  interest.  Topics  listed  in 
the  miscellaneous  category  are  not  of  a 
lesser  importance,  but  do  not  fall  clearly 
under  any  of  the  first  three  categories. 
Requests  to  present  material  on  topics 
not  listed  will  be  granted  if  there  is 
sufficient  interest,  and  time  permits. 


I.  Emergency  Exits 

— Number  and  capacity  of  exits 

— Distribution  of  exits 

— Distance  between  exits 

— Deactivation  of  exits 

— Means  for  marking  and  locating  exits 

n.  Full  Scale  Evacuation  DemonstraticMis 

— When  should  they  be  required 

— When  should  approvals  be  done  by 

analysis  rather  than  by  full  scale 

evacuation 
— What  kind  of  analysis  should  be 

accepted 
— How  should  full  scale  evacuations  be 

conducted 
— Do  the  demonstrations  properly 

account  for  carry-on  baggage 
— Is  the  90-second  criteria  valid 
— Should  smoke  be  present  during 

evacuation  demonstrations 
— Is  the  passenger  mix  valid 
— Should  there  be  handicapped,  obese. 

or  blind  participants 
— How  should  the  distribution  of 

blocked  exists  be  determined 
— Do  the  emergency  evacuation  tests 

presently  required  by  the  regulations 

reasonably  reflect  the  siuvivable 

accident  scenario 
— Should  the  requirements  of  Parts  25 

and  121  be  better  integrated 
— Are  mini-evacs  a  valid  testing  method 

m.  Escape  Slides 

—Are  TSO  C-69A  design  standards 

adequate 
— Do  the  regulations  adequately  account 

for  in-service  deterioration 
— Are  the  standards  appropriate  with 

respect  to  inflation  times,  girt  strength. 

and  heat  resistance 
— Is  the  6-foot  still  height  appropriate 
— Is  the  25-knot  wind  criterion 

appropriate 
— Do  the  regulations  adequately  account 

for  an  adverse  airplane  attitude 
— Are  testing  requirements  adequate 
— Are  changes  needed  to  improve  slide 

reliability 
— Is  failure  reporting  adequate 
— Is  maintenance  adequate 
— Are  the  criteria  for  dispatching  with 

inoperative  slides  appropriate 

IV.  Miscellaneous 

— ^Floor  Proximity  Escape  Path  Marking 
—Flight  Attendant  Seats 
— Crew  Training 
— Passenger  Briefing 

Requests  To  Be  Heard 

Persons  planning  to  present  data  or 
comments  at  the  conference  are 
requested  to  provide  the  FAA  an 
abstract  of  their  presentation  by 
Monday  August  26. 1985.  The  abstract 
should  include  an  estimate  of  the  time 
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needed  to  make  the  presentation,  and 
should  be  mailed  to  the  person 
identified  earlier  in  this  notice  as  the 
contact  for  further  information. 
Following  each  presentation,  a 
discussion  period  will  be  allowed  and 
all  persons  will  be  given  the  opportunity 
to  open  discussions  on  the  presentation. 
Following  receipt  of  the  abstracts,  the 
FAA  will  prepare  a  detailed  agenda 
which  will  be  available  at  the 
registration  desk  prior  to  the  conference. 

Technical  Conference  Procedures 

Hotel  room  reservations  should  be 
made  ia  advance.  A  block  of  rooms  has 
been  reserved  at  the  Sheraton  Hotel. 
Persons  wishing  to  attend  the 
conference  are  encouraged  to  make 
reservations  by  August  21.  by  contacting 
the  Sheraton  Hotel  directly  at  (206)  621- 
9000.  Be  sure  to  identify  yourself  as  an 
FAA  conference  attendee. 

Persons  who  plan  to  attend  the 
co.nference  should  be  aware  of  the 
following  procedures  which  are 
established  to  facilitate  the  workings  of 
the  conference: 

1.  Sessions  will  be  open  on  a  space 
available  basis  to  all  persons  registered. 
If  necessary  to  complete  the  agenda, 
sessions  may  be  extended  info 
Saturday,  September  7. 1985.  If 
practicable,  the  conference  may  be 
accelerated  to  enable  adjournment  in 
less  than  the  time  scheduled. 

2.  All  sessions  will  be  recorded  by  a 
court  reporter.  Anyone  interested  in 
purchasing  the  transcript  should  contact 
the  court  reporter  directly.  A  copy  of  the 
court  reporter's  transcript  will  be 
docketed.  Additionally,  the  sessions 
may  be  tape  recorded. 

3.  The  FAA  will  consider  all  material 
presented  at  the  conference  by 
participants.  Position  papers  or  other 
handout  material  may  be  accepted  at 
the  discretion  of  the  chairperson. 
Enough  copies  should  be  provided  for 
distribution  to  all  conference 
participants. 

4.  The  FAA  will  have  a  panel  of 
technical  experts  at  the  conference  who 
wi'l  serve  to  facilitate  discussions. 
Statements  made  by  FAA  participants 
at  the  conference  should  not  be  taken  as 
expressing  final  FAA  positions. 

(Sees.  313(.!).  601.  and  603,  of  the  Federal 
Aviation  Act  of  19M.  as  amended  (49  US.C. 
1354(d).  1421.  and  1423).  and  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983)) 

Issued  in  Seaille.  Washington,  on  August  2. 
1985. 

Wayne  J.  Bariow, 

.^ctii'ji  Director.  Northwest  Mountain  Region. 
jFR  Doc.  85-18831  Filed  8-7-85:  8:45  am] 
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FEDERAL  TRADE  COMMISSION 
16  CFR  Part  440 


Proposed  Trade  Regulation  Rjle  for 
the  Hearing  Aid  Industry 

AGENCY:  P^ederal  Trade  Commission. 
action:  Request  for  comments. 

SUMMARY:  The  Commission  has  placed 
on  the  rulemaking  record  the  results  of  a 
survey,  conducted  under  contract  to  the 
Bureau  of  Consiuner  Protection,  that 
gathered  data  from  recent  purchasers  of 
hearings  aids.  The  survey  provides 
information  regarding  the  marketing 
practices  of  hearing  aid  sellers  as  well 
as  the  experiences  of  hearing  aid 
purchasers.  Tv.o  memoranda  discussing 
the  survey  results  and  their  implications 
have  also  been  placed  on  the 
rulemaking  record.  The  Commission  is 
seeking  public  comment  on  the  survey 
and  its  implications  for  the 
Commission's  decision  whether  or  not  to 
promulgate  the  proposed  rule. 

Additionally,  the  Commission  has 
placed  a  number  of  other  documents  on 
the  rulemaking  record.  These  include  a 
reanalysis  of  the  record  and  other 
memoranda  prepared  in  1982  and  1983 
by  staff  of  the  Bureau  of  Consumer 
Protection  and  the  Bureau  of  Economics 
concerning  a  revised  proposal  for  a 
trade  regulation  rule. 
DATE:  Comments  will  be  accepted 
through  September  9, 1985. 
ADtmESS:  Send  comments  to  Secretary, 
Federal  Trade  Commission,  6th  Street 
and  Pennsylvania  Avenue,  NW., 
Washington.  DC.  20580.  Submissions 
should  be  labeled  "Hearing  Aid  Rule." 
Send  requests  for  copies  of  the  survey 
to:  "A  Description  of  the  E.xperiences  of 
Recent  Hearing  Aid  Purchasers,"  Public 
Reference.  Federal  Trade  Commission. 
6th  Street  and  Pennsylvania  Avenue, 
NfW.,  Washington,  DC.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Nash,  Federal  Trade  Commission, 
6th  Street  and  Pennsylvania  Avenue, 
NW.,  Washington,  DC.  20580  (202)  523- 
3646. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  invites  public  comment  on 
a  survey  of  recent  purchasers  of  hearing 
aids.  The  survey  was  performed  by 
Market  Facts.  Inc.,  pursuant  to  a 
contract  with  the  FTC's  Bureau  of 
Consumer  Protection.  The  data  for  the 
survey  were  collected  during  February 
and  March  of  1985.  The  survey  offers 
recent  data  about  hearing  aid  purchaser 
consultations  with  physicians,  the 
availability  of  trial  periods  to  hearing 
aid  purchasers.  A  final  report  on  the 
survey,  entitled  "A  Description  of  the 


Experiences  of  Recent  Hearing  Aid 
Purchasers."  was  submitted  to  the 
Bureau  of  Consumer  Protection  in  June 
1985,  and  has  now  been  placed  on  the 
record  of  the  Commission's  rulemaking 
proceeding.  In  addition,  a  memorandum 
from  the  Deputy  Director  of  the  Bureau 
of  Consumer  Protection,  and  a 
memorandum  from  the  Bureau  of 
Economics,  summarizing  the  survey 
results  and  assessing  their  relevance  for 
the  Commission's  determination,  have 
also  been  placed  on  the  rulemaking 
record. 

The  Commission  seeks  the  public's 
views  on  the  methodology  of  the  hearing 
aid  survey  and  on  the  possible 
implications  of  the  survey  results  for  its 
decision  whether  or  not  to  promulgate  a 
trade  regulation  rule  for  the  hearing  aid 
industry.  Written  comments  concerning 
the  survey  will  be  accepted  through 
September  9. 1985. 

Following  the  close  of  the  comment 
period,  the  Commission  will  determine 
whether  or  not  to  promulgate  the  rule. 


List  of  Subjects  in  16  CFR  Part  440 

Hearing  aids.  Trade  practices. 

Issued:  August  6,  1983. 

By  diiectjon  of  the  Commission. 
Phyllis  A.  Johnson, 
Acting  Secretary. 
(FR  Doc.  85-18977  Filed  8-7-85;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
19  CFR  Part  355 

[Docket  No.  50448-5048] 

Countervailing  Duties;  Extension  of 
Comment  Period 

AGENCY:  International  Trade 
Administration,  Commerce. 
ACTION:  Proposed  rule  and  request  for 
comments:  extension  of  comment 
period. 

summary:  The  International  Trade 
Administration  announces  that  the 
deadline  for  receipt  of  comments  on  the 
proposed  rule  on  countervailing  duties 
(19  CFR  Part  355)  published  June  10, 1985 
(50  FR  24207)  is  extended  for  30  days. 
dates:  Written  comments  on  the 
proposed  rule  must  be  received  by 
September  9, 1985. 

ADDRESS:  Address  written  comments  to 
Gilbert  B.  Kaplan,  Acting  Deputy 
Assistant  Secretary  for  Import 
Administration,  Room  B-099,  U.S. 
Department  of  Commerce.  Pennsylvania 
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Avenue  and  14th  Street.  NW.. 

Washington.  D.C.  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  J.  Powell.  Assistant  General 
Counsel  for  Import  Administration. 
Room  &-099.  U.S.  Department  of 
Commerce,  Pennsylvania  Avenue  and 
14th  Street,  NW.,  Washington.  D.C. 
20230(202)377-1411. 
SUPPLEMENTARY  INFORMATION:  On  June 
10,  1985,  the  Department  of  Commerce. 
International  Trade  Administration, 
published  in  the  Federal  Register  (50  FR 
24207)  proposed  revisions  to  its 
regulations  relating  to  countervailing 
duties  (19  CFR  Part  355).  This  notice 
stated  that  the  public  comment  period 
for  that  rulemaking  closes  on  August  9. 
1985. 

The  Department,  which  has  received 
requests  for  additional  time  for 
comment,  believes  that  the  proposed 
rule  is  sufficiently  complex  to  warrant  a 
comment  period  longer  than  the  normal 
60  days. 

Accordingly,  this  notice  annoimces 
that  the  public  comment  period  for  that 
rulemaking  is  extended  until  September 
9. 19B5.  Comments  on  the  proposed  rule 
must  be  submitted  on  or  before  that 
date. 

Dated:  August  6.  19B5 
Gilbert  B.  Kaplan, 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  85-19015  Filed  8-7-85:  9:29  am] 

BILUNQ  CODE  3S10-DS-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  CFR  Part  669 

(FHWA  Docket  No.  85-8] 

Certification  of  Enforcement  of  Heavy 
Vehicle  Use  Tax 

agency:  Federal  Highway 
Administration  (FHWA)."dOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  FHWA  is  requesting 
comments  on  proposed  procedures  to  be 
followed  by  each  State  for  certifying 
that  it  is  obtaining  proof  of  payment  of 
the  heavy  vehicle  use  tax  in  accordance 
with  23  U.S.C.  141(d)  for  vehicles  subject 
to  the  use  tax  imposed  by  section  4481 
of  the  Internal  Revenue  Code  of  1954.  as 
amended,  before  such  vehicles  are 
lawfully  registered  in  the  State.  An 
annual  certification  of  compliance  is 
required.  Because  failure  to  meet  the 
requirements  of  this  regulation  will 
result  in  a  reduction  of  Interstate 
highway  funds  apportioned  under  23 


U.S.C.  104(b)(5).  a  procedure  for  such 

reduction  is  also  proposed. 

DATE:  Comments  on  this  docket  must  be 

received  on  or  before  September  23. 

1985. 

ADDRESS:  Submit  written  comments, 
preferably  in  triplicate,  to  FHWA 
Docket  No.  85-8.  Federal  Highway 
Administration.  Room  4205.  HCC-10.  400 
Seventh  Street.  SW..  Washington.  D.C. 
20590.  All  comments  received  will  be 
available  for  examination  at  the  above 
address  between  7:45  a.m.  and  4:15  p.m.. 
ET.  Monday  through  Friday,  except  legal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  .stamped  postcard. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Thomas  R.  Weeks.  Chief.  Highway 
Users  and  Finance  Branch.  (202)  426- 
0160:  or  Mr.  David  C.  Oliver.  Office  of 
the  Chief  Counsel.  (202)  426-0825. 
Federal  Highway  Administration.  400 
Seventh  Street.  SW..  Washington.  D.C. 
20590.  Office  hours  are  from  7:45  a.m.  to 
4:15  p.m.  ET,  Monday  through  Friday, 
except  legal  holidays. 
SUPPLEMENTARY  INFORMATION:  Section 
143  of  the  Surface  Transportation 
Assistance  Act  of  1982  (23  U.S.C.  141(d)) 
provides  that  a  State's  apportiorunent  of 
funds  under  23  U.S.C.  104(b)(5)  shall  be 
reduced  in  an  amount  up  to  25  percent  of 
the  amount  to  be  apportioned  in  any 
fiscal  year  begirming  after  September  30. 
1984.  during  which  heavy  vehicles, 
subject  to  the  use  tax  imposed  by 
Section  4481  of  the  Internal  Revenue 
Code  of  1954,  as  amended,  are  lawfully 
registered  without  having  presented 
proof  of  payment  of  the  use  tax.  This 
notice  of  proposed  rulemaking  proposes 
procedures  for  determining  State 
compliance  with  23  U.S.C.  141(d).  Final 
regulations  were  issued  by  the  Internal 
Revenue  Service  (IRS)  on  May  23, 1985. 
at  50  FR  21243  relating  to  the  imposition 
of  the  Federal  heavy  vehicle  tax  and  the 
refunds  of  the  tax  imposed  on  the  sale  of 
diesel  fuel.  The  final  regulations  also 
contain  procedures  relating  to 
circumstances  under  which  a  State  must 
require  proof  of  payment  of  the  Federal 
heavy  vehicle  use  tax  and  the  required 
manner  in  which  such  proof  of  payment 
is  to  be  received  by  the  State  as  a 
condition  of  registering  vehicles  subject 
to  the  tax. 

In  developing  this  proposed  rule,  the 
FHWA  has  carefully  considered  views 
of  State  Motor  Vehicle  Administrators 
obtained  through  an  August  1983 
workshop  sponsored  by  the  American 
Association  of  Motor  Vehicle 
Administrators  (AAMVA)  under 
contract  vnth  the  FHWA.  These 
included  a  recommendation  that 
AAMVA  and  its  members  be  allowed 


maximum  input  into  the  development  of 
rules  and  regulations.  It  is  the  objective 
and  intent  of  the  FHWA  to  ensure  that 
the  process  for  determining  compliance 
with  23  U.S.C.  141(d)  places  the  least 
possible  reporting  burden  on  the  States. 
The  FHWA  believes  the  annual 
certification  process  is  the  most 
effective  method  of  accommodating  the 
statute  with  the  least  possible  reporting 
burden  imposed  on  the  States.  Although 
the  language  of  the  statute  itself  does 
not  explicitly  require  a  certification. 
FHWA  beUeves  that  placement  of  this 
provision  in  23  U.S.C  141.  which 
provides  for  other  certifications,  implies 
a  satisfaction  with  this  procedure.  The 
statute  itself  requires  only  that  the 
States  not  register  vehicles  without 
requiring  proof  of  payment.  However. 
there  is  a  responsibility  for  the 
Department  to  make  a  determination 
that  States'  policies  and  practices  are 
consistent  with  this  provision. 

The  certification  in  effect  requires  a 
shared  responsibility  at  the  State  level 
to  implement  congressional  intent  and. 
at  the  same  time,  allows  the  Department 
to  look  behind  each  State's  statement  to 
ascertain  the  appropriateness  of  State 
actions.  Without  a  certification  process. 
States  would  be  subject  only  to  random 
and  periodic  inspections  by  the 
Inspector  General  or  FHWA  program 
operatives.  Concomitant  with  the 
institution  of  a  certification  procedure, 
there  is  a  necessary  time  lag  of  1  fiscal 
year  in  the  assessment  of  a  penalty.  This 
is  an  operational  necessity  which  allows 
the  Department  sufficient  time  to  assess 
States'  efforts  in  complying  with  the 
law. 

The  FHWA  specifically  invites 
comments  on  the  appropriateness  of  this 
1-year  delay  in  assessing  a  penalty  and 
on  the  certification  procedure  in  general. 

The  proposed  regulation  provides  for 
the  submittal  of  an  armual  certification 
and,  as  constituted,  consists  of  four 
major  parts.  Section  669.7  establishes 
the  certification  requirement.  Section 
669.9  specifies  the  certification  content. 
Section  669.15  established  procpdures 
for  reduction  of  Federal-aid  funds  for 
failure  to  certify  or  to  implement 
provisions  for  compliance  with  23  U.S.C. 
141(d).  And  finally.  Section  669.17 
identifies  procedures  for  evaluating 
State  compliance  by  the  FHWA. 

Certification  Requirement 

Title  23  U.S.C.  141(d),  provides  that  a 
State's  apportionment  of  Federal-aid 
funds  apportioned  under  23  U.S.C. 
104(b)(5)  after  September  30. 1964.  shall 
be  reduced  by  an  amount  up  to  25 
percent  if  heavy  vehicles  subject  to  the 
heavy  vehicle  use  tax  are  registered 
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without  proof  of  payment.  As  a  result  of 
enactment  of  the  Deficit  Reduction  Act 
of  1984  (Pub.  L  98-369,  98  Stat.  494).  on 
July  18, 1984,  however,  both  the  rate  and 
application  of  the  heavy  vehicle  use  tax 
were  changed,  and  the  due  date  for 
paying  the  tax  for  the  July  1, 1984.  to 
June  30, 1985,  taxable  period  was 
extended  by  the  IRS  from  August  31  to 
September  30. 1984.  Concurrently,  the 
IRS  informed  State  governments  that 
vehicles  subject  to  the  Federal  use  tax 
could  be  registered  until  January  1. 1985. 
without  requiring  proof  of  payment  of 
the  use  tax.  Following  issuance  of  the 
November  6. 1984,  notice  of  proposed 
rulemaking,  the  IRS  conducted  a  public 
hearing  on  December  14. 1984.  to  obtain 
testimony  on  the  proposed  regulations 
pertaining  to  proof  of  payment  of  the 
heavy  vehicle  use  tax.  Based  on  the 
public  hearing,  as  well  as  written 
comments  to  the  docket,  the  IRS  decided 
to  delay  the  effective  date  for 
implementation  of  23  U.S.C.  141(d)  to 
allow  State  governments  more  time  to 
comply  with  this  requirement.  By  a 
December  27, 1984,  IRS  news  release. 
State  governments  were  informed  that 
they  will  not  be  required  to  obtain  proof 
of  payment  of  the  havey  vehicle  use  tax 
as  a  condition  of  vehicle  registration 
until  October  1, 1985.  Based  on  these 
events,  the  initial  certification  period 
will  begin  on  October  1, 1985 — the  new 
effective  date  for  States  to  implement 
programs  requiring  proof  of  payment  of 
the  use  tax  as  a  condition  of 
registration. 

Each  State  will  be  required  to  certify 
to  the  Federal  Highway  Administrator 
before  July  1. 1986.  and  each  year 
thereafter,  that  it  is  obtaining  proof  of 
payment  of  the  Federal  use  tax  as  a 
condition  of  registration  for  vehicles 
subject  to  the  tax  under  26  CFR  Part  41. 
The  certification  statement  will  be 
submitted  by  the  Governor,  or  a  State 
official  designated  by  the  Governor,  to 
the  FHWA  Division  Administrator  and 
will  specify  the  inclusive  dates  of  the 
certification  perid  (i.e..  October  1. 1985 
through  May  31. 1986.  for  the  initial 
certification  and  June  1  through  May  31 
for  subsequent  certifications).  The 
FHWA  recognizes  that  registration 
periods  for  the  States  vary  and  that  the 
initial  certification  may  occur  before  the 
next  annual  registration  period  for  some 
States.  In  such  cases,  the  certification 
statement  will  cover  any  registrations 
which  occurred  during  the  initial 
certification  period  regardless  of  the 
term  of  the  registration. 

Certification  Content 

The  certification  statement  will  serve 
as  the  principal  documentation  for 
administering  23  U.S.C.  141(d)  by  the 


FHWA.  In  addition,  the  proposed 
regulation  provides  that  a  copy  of 
applicable  laws  and/or  administrative 
regulations  accompany  the  certification 
statement  to  provide  FHWA  with  a 
measure  of  steps  taken  to  effect 
successful  implementation. 

Effect  of  Failure  To  Certify  Compliance 
or  To  Verify  Proof  of  Payment 

Title  23  U.S.C.  141(d)  provides  that  a 
State's  apportionment  of  funds 
apportioned  under  23  U.S.C.  104(b)(5) 
shall  be  reduced  in  an  amount  up  to  25 
percent  in  the  event  heavy  vehicles, 
subject  to  the  Federal  use  tax.  are 
lawiFully  registered  without  having 
obtained  proof  of  payment  that  such  tax 
has  been  paid.  This  provision  provides 
some  administrative  discretion  on  the 
part  of  the  Secretary  of  Transportation 
in  determining  a  suitable  reduction  of 
funds  for  noncompliance  with  the 
provisions  of  23  U.S.C.  141(d). 
Apportionments  uder  23  U.S.C.  104(b)(5) 
after  June  1. 1986,  will  be  subject  to  the 
reduction  specified  by  23  U.S.C.  141(d). 

The  statute  provides  for  a  reduction  of 
up  to  25  percent  of  funds  apportioned  to 
a  State  under  23  U.S.C.  104(b)(5); 
however,  no  criteria  are  provided  to 
guide  the  Secretary  in  making  a 
determination  of  the  amount.  For  similar 
provisions,  i.e..  the  National  Maximum 
Speed  Limit,  the  Department  has  relied 
upon  a  series  of  indices  to  measure 
State  compliance  efforts,  including  State 
legislative  structures,  internal  fines  and 
penalties,  budgetary  considerations,  etc 
The  FHWA  proposes  to  utilize  a  similar 
procedure  here  relying  on  materials 
which  the  State  would  consider 
germane,  if  such  exist.  We  invite 
comments  on  the  appropriateness  of 
more  formal  requirements  or  criteria,  or 
as  to  the  factors  the  States  would 
consider  relevant  in  assisting  the 
Department  in  making  this 
determination. 

Procedure  for  Reduction  of  Funds 

If  a  State  fails  to  submit  a  certification 
or  if  the  FHWA  determines  that  the 
State  is  not  adequately  obtaining 
evidence  of  payment  of  the  Federal  use 
tax  before  lawfully  registering  vehicles 
subject  to  the  tax,  the  statute  requires  a 
reduction  in  funds  apportioned  under  23 
U.S.C.  104(b)(5).  Section  869.15  of  the 
proposed  regulation  establishes 
procedures  for  ensuring  that  States  are 
afforded  due  process  prior  to  a  final 
determination  of  noncompliance.  This 
procedure  has  been  modeled  upon  the 
speed  limit  and  size  and  weight 
enforcement  procedures  which  have 
proven  effective  in  providing  the  States 
ample  notice  of  Federal  sanction 
proceedings  and  also  opportunity  to 


explain  deficiencies  and  propose 
remedies  which  could  be  useful  to  the 
Secretary  in  determining  the  penalty,  if 
any.  to  be  imposed  on  a  State. 

Procedure  for  Evaluating  State 
Compliance 

The  annual  certification  procedure 
recognizes  that  the  States  have  long- 
standing experience  in  the  collection 
and  administration  of  taxes;  therefore, 
FHWA's  role  in  evaluating  compliance 
is  expected  to  consist  of  periodic 
reviews  of  the  States'  procedures  for 
obtaining  proof  of  payment. 

Section  669.17  provides  for  retention 
of  the  receipted  Schedule  1  by  the  State* 
for  a  period  of  1  year  for  purposes  of 
providing  FHWA  with  sufficient 
information  for  determining  State 
compliance  with  23  U.S.C.  141(d).  In  lieu 
of  retention  of  Schedule  1.  States  are 
permitted  to  make  an  entry  in  an 
automated  file  or  on  registration 
documents  retained  by  the  State  as 
evidence  that  proof  of  payment  has  been 
received  before  vehicles  subject  to  the 
Federal  heavy  vehicle  use  tax  are 
reigstered.  The  FHWA  believes  that  the 
imposition  of  this  recordkeeping 
requirement  is  reasonable  and  will 
provide  the  most  effective  means  for 
determining  State  compliance  with  the 
statute.  Comments  are  requested  from 
the  States,  however,  on  other 
alternatives  which  will  provide  an 
equally  suitable  means  for  FHWA  to 
meet  its  program  responsibilities  for 
determining  State  compliance. 

The  FHWA  has  determined  that  this 
document  is  neither  a  major  proposed 
rule  under  Executive  Order  12291  nor  a 
significant  proposed  regulation  under 
DOT  regulatory  policies  and  procedures. 
The  procedures  in  this  document  are 
being  proposed  in  order  to  implement  a 
statutory  mandate.  A  regulatory 
evaluation  has  not  been  prepared 
because  of  the  ministerial  nature  of  this 
action. 

Since  this  proposal  will  primarily 
impact  the  States,  under  the  criteria  of 
the  Regulatory  Flexibility  Act,  it  is 
certified  that  this  action,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  recordkeeping  requirement 
contained  in  this  proposed  rule  is  being 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  44  U.S.C. 
3504(h). 

In  consideration  of  the  foregoing, 
FHWA  proposes  to  amend  Chapter  I  of 
Title  23,  Code  of  Federal  Regulations,  by 
adding  a  new  Part  669  to  read  as  set 
forth  below: 
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List  of  Subjects  in  23  CFR  Part  669 

Grant  programs — transportation. 
Highways  and  roads.  Taxes.  Motor 
vehicles. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Research. 
Planning,  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  August  6. 1985. 
L.P.  Lamm, 

Deputy  Administrator. 

PART  669— ENFORCEMENT  OF 
HEAVY  VEHICLE  USE  TAX 

669.1    Scope  and  purpose. 

609.3     Policy. 

669.5    Objective. 

669.7    Certification  requirement. 

669.9    Certification  content. 

669.11     Certification  submittal. 

669.13    Effect  of  failure  to  certify  or  to 

adequately  obtain  proof  of  payment. 
669.15  Procedure  for  reduction  of  funds. 
669.17    Procedure  for  evaluating  State 

compliance. 

Authority:  23  U.S.C.  141(d)  and  315:  49  CFR 
148(b). 

§  669. 1     Scope  and  purpose. 

To  prescribe  requirements  for 
certification  by  the  States  that  evidence 
of  proof  of  payment  is  obtained  before 
vehicles  subject  to  the  Federal  heavy 
vehicle  use  tax  are  lawful  registered. 

§  669.3    Policy. 

It  is  the  policy  of  the  FHWA  that  each 
State  require  registrants  of  heavy  trucks 
as  described  in  26  CFR  Part  41  to 
provide  proof  of  payment  of  the  vehicle 
use  tax  before  lawffuliy  registering  such 
vehicles. 

§669.5    Objective. 

The  objective  of  this  regulation  is  to 
establish  realistic  and  workable 
procedures  for  an  annual  certification 
process  to  provide  suitable  evidence 
that  an  effective  program  is  being 
conducted  by  the  States  and  to  ensure 
that  the  States  are  not  registering 
vehicles  which  have  not  been  accounted 
for  under  the  tax  collection  procedures 
instituted  by  the  Internal  Revenue 
Service  (IRS). 

§  669.7    Certification  requirenient. 

The  Governor  of  each  Stale,  or  his  or 
her  designee,  shall  certify  to  the  Federal 
f  lighway  Administration  before  July  1  of 
puch  year  that  it  is  obtaining  proof  of 
payment  of  the  heavy  vehicle  use  tax  as 
a  condition  of  registration  in  accordance 
with  23  U.S.C.  141(d).  The  certification 
shall  cover  the  12-month  period  (8 


months  for  the  initial  certification 
period)  ending  May  31. 

§669.9    Certification  content 

The  certification  shall  consist  of  the 
following  elements: 

(a)  A  statement  by  the  Governor  of 
the  State  or  a  State  official  designated 
by  the  Governor,  that  evidence  of 
payment  of  the  heavy  vehicle  use  tax  is 
being  obtained  as  a  condition  of 
registration  for  all  vehicles  subject  to 
such  tax.  The  statement  shall  include 
the  inclusive  dates  of  the  period  during 
which  payment  of  the  heavy  vehicle  use 
tax  was  verified  as  a  condition  of 
registration. 

(b)  The  certifying  statement  required 
by  paragraph  (a)  of  this  section  shall  be 
worded  as  follows:  I  (name  of  certifying 
official),  (position,  title),  of  the  State  of 

(        ),  do  hereby  certify  that  evidence  of 
payment  of  the  heavy  vehicle  use  tax 
pursuant  to  Section  4481  of  the  Internal 
Revenue  Code  of  1954.  as  amended,  is 
being  obtained  as  a  condition  of 
registration  for  vehicles  subject  to  such 
tax  in  accordance  with  23  U.S.C.  141(d) 
and  apphcable  IRS  rules.  This  certi- 
fication is  for  the  period  (        )  to 
(  )■ 

(c)  For  the  initial  certification,  submit 
a  copy  of  any  State  law  or  regulation 
pertaining  to  the  implementation  of  23 
U.S.C.  141(d);  for  subsequent 
certifications,  submit  a  copy  of  new 
laws  and/or  regulations  pertaining  to 
the  implementation  of  23  U.S.C.  141(d). 

§  669. 11    Certification  submittal. 

(a)  The  Governor  or  an  official 
designated  by  the  Governor,  shall  each 
year  submit  the  original  and  one  copy  of 
the  certification,  including  the 
supporting  material  specified  in  §  669.9 
to  the  FHWA  Division  Administrator 
prior  to  July  1. 

(b)  The  divison  office  shall  forward 
the  original  certification  to  the  Office  of 
the  Chief  Counsel  and  one  copy  to  the 
Associate  Administrator  for  Planning 
and  Pohcy  Development.  Copies  of 
supporting  material  shall  accompany  the 
transmittal. 

§  669.13    Effect  of  failure  to  certify  or  to 
adequately  obtain  proof  of  payment 

Beginning  July  1. 1986,  if  a  State  fails 
to  certify  as  required  by  this  regulation 
or  if  the  Secretary  of  Transportation 
determines  that  a  State  is  not 
adequately  obtaining  proof  of  payment 
of  the  heavy  vehicle  use  tax  as  a 
condition  of  registration 
notwithstanding  the  State's  certification. 
Federal-aid  highway  funds  apportioned 
to  the  State  under  23  U.S.C.  104(b)(5)  for 
the  next  fiscal  year  shall  be  reduced  in 


an  amount  up  to  25  percent  as 
determined  by  the  Secretary. 

§  669. 1 5    Procedure  for  reduction  of  funds. 

(a)  If  it  appears  to  the  Federal 
Highway  Administrator  that  a  State  has 
not  submitted  a  certification  conforming 
to  the  requirements  of  this  regulation  or 
that  the  State  is  not  adequately 
obtaining  proof  of  payment  of  the  heavy 
vehicle  use  tax  under  23  U.S.C  141(d). 
the  Federal  Highway  Administrator 
shall  make  in  writing  a  proposed 
determination  of  nonconformity,  and 
shall  notify  the  Governor  of  the  State  of 
the  proposed  determination  by  certified 
mail.  The  notice  shall  state  the  reasons 
for  the  proposed  determination  and 
inform  the  State  that  it  may,  within  30 
days  from  the  date  of  the  notice,  request 
a  hearing  to  show  cause  why  it  should 
not  be  found  in  nonconformity.  If  the 
State  informs  the  Administrator  before 
the  end  of  this  30-day  period  that  it 
wishes  to  attempt  to  resolve  the  matter 
informally,  the  Administrator  may 
extend  the  time  for  requesting  a  hearing. 
In  the  event  of  a  request  for  informal 
resolution,  the  State  and  the 
Administrator  (or  designee)  shall 
promptly  schedule  a  meeting  to  resolve 
the  matter. 

(b)  In  all  instances  where  the  State 
proceeds  on  the  basis  of  informal 
resolution,  a  transcript  of  the  conference 
will  be  made  and  furnished  to  the  State 
by  FHWA, 

(1)  The  State  may  offer  any 
information  which  it  considers  helpful  to 
a  resolution  of  the  matter,  and  the  scope 
of  review  at  the  conference  shall 
include,  but  not  be  limited  to.  State 
legislative  actions  (including  those 
proposed  to  remedy  deficiencies), 
budgetary  considerations,  judicial 
actions,  and  proposals  for  specific 
actions  which  will  be  implemented  to 
bring  the  State  into  compliance. 

(2)  The  information  produced  at  the 
conference  may  constitute  an 
explanation  and  offer  of  settlement  and 
the  Administrator  shall  make  a 
determination  on  the  basis  of  the 
certification,  record  of  the  conference, 
and  other  information  submitted  by  the 
State.  The  Administrator's  final 
decision,  together  with  a  copy  of  the 
transcript  of  the  conference,  will  be 
furnished  to  the  State. 

(3)  If  the  Administrator  does  not 
accept  an  offer  of  settlement  made 
pursuant  to  paragraph  (b)(2)  of  this 
section,  the  State  may,  within  30  days 
from  receiving  notice  of  the 
Administrator's  decision,  request  a 
hearing  on  the  record. 

(c)  If  the  State  does  not  request  a 
hearing  in  a  timely  fashion  as  provided 
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in  paragraph  (a)  of  this  section,  the 
Federal  Highway  Administration  shall 
forward  the  proposed  determination  of 
nonconformity  to  the  Secretary.  Upon 
approval  of  the  proposed  determination 
by  the  Secretary,  the  final  reduction 
specified  by  §  669.13  will  be  effected. 

(d)  If  the  State  requests  a  hearing 
pursuant  to  paragraph  (a)  or  (b)(3)  of 
this  section,  the  Secretary  shall 
expeditiously  convene  a  hearing  on  the 
record,  which  shall  be  conducted 
according  to  the  provisions  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
556  and  557.  Based  on  the  record  of  the 
proceeding,  the  Secretary  shall 
determine  whether  the  State  is  in 
nonconformity  with  this  regulation.  If 
the  Secretary  determines  that  the  State 
is  in  nonconformity,  the  fund  reduction 
specified  by  §  669.13  shall  be  effected. 

(e)  The  Secretary  may  reserve  up  to  25 
percent  of  a  State's  apportionment  of 
funds  under  23  U.S.C.  104(b)(5)  pending 
a  final  administrative  determination 
under  this  regulation  to  prevent  the 
apportiorunent  to  the  State  of  funds 
which  would  be  affected  by  a 
determination  of  nonconformity. 

(f)  Funds  withheld  pursuant  to  a  final 
administrative  determination  under  this 
regulation  shall  be  reapportioned  to  all 
other  eligible  States  one  year  from  the 
date  of  this  determination,  unless  before 
this  time  the  Secretary  determines,  on 
the  basis  of  information  submitted  by 
the  State  and  the  FHWA,  that  the  State 
has  come  into  conformity  with  this 
regulation.  If  the  Secretary  determines 
that  the  State  has  come  into  conformity, 
the  withheld  funds  shall  be  released  to 
the  State  subject  to  the  availability  of 
such  funds  under  23  U.S.C.  118(b). 

(g)  The  reapportionment  of  funds 
under  paragraph  (e)  of  this  section  shall 
be  stayed  during  the  pendency  of  any 
judicial  review  of  the  Secretary's  final 
administrative  dtermination  of 
nonconformity. 

§  669.17    Procedure  for  evatuating  State 
compHanre. 

The  HiVVA  shall  periodically  review 
the  State's  procedures  for  complying 
with  23  U.S.C.  141(d),  including  an 
inspection  of  supporting  documentation 
and  records.  The  States  shall  ret.ain  a 
copy  of  the  receipted  Schedule  1,  or  an 
acceptable  substitute  prescribed  by  28 
CFR  Part  42,  S  41.6001-2,  for  a  period  of 
1  year  for  purposes  of  evaluating  State 
compliance  with  23  U.S.C.  141(d)  by  the 
FHWA.  In  lieu  of  retention  of  Schedule 
1,  States  may  make  an  appropriate  entry 
in  an  automated  file  or  on  registration 
documents  retained  by  the  State  as 
evidence  that  proof  of  payment  has  been 
received  before  vehicles  subject  to  the 


Federal  heavy  vehicle  use  tax  are 
registered. 

|FR  Doc.  85-18897  Filed  8-7-85:  8:45  am) 

BILUNG  CODE  4S10-23-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[LR-227-84] 

Limitation  on  Investment  Credit  in  the 
Case  of  Certain  Regulated  Companies; 
Synchronization  of  Interest;  Public 
Hearing 

agency:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  public  hearing  on 
proposed  regulations. 

summary:  This  document  provides 
notice  of  a  public  hearing  on  proposed 
regulations  relating  to  the  limitation  on 
the  investment  credit  in  the  case  of 
certain  regulated  companies. 
DATES:  The  public  hearing  will  be  held 
on  Wednesday,  August  28, 1985, 
beginning  at  10:00  a.m.  Outlines  of  oral 
comments  must  be  delivered  or  mailed 
by  Tuesday,  August  20, 1985. 

ADDRESS:  The  public  hearing  will  be 
held  in  the  I.R.S.  Auditorium,  Seventh 
Floor,  7400  Corridor,  Internal  Revenue 
Building,  1111  Constitution  Avenue  NW., 
Washington,  D.C.  The  requests  to  speak 
and  outlines  of  oral  comments  should  be 
submitted  to  the  Commissioner  of 
Internal  Revenue,  Attn:  CC:LR:T  (LR- 
227-84),  Washington,  D.C.  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
B.  Faye  Easley  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue  NW..  Washington, 
D.C.  20224  or  telephone  202-566-3935 
(not  a  toll-free  call). 
SUPPt.EMENTARY  INFORMATION:  The 
subject  of  the  public  hearing  is  proposed 
regulations  under  section  46(f)  of  the 
Internal  Revenue  Code  of  1954.  The 
proposed  regulations  appeared  in  the 
Federal  Register  for  Wednesday,  June 
26. 1985  (50  FR  26385). 

The  rules  of  §  601.601(a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  Part  601)  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  have 
submitted  comments  within  the  time 
prescribed  in  the  notice  of  proposed 
rulemaking  and  who  also  desire  to 
present  oral  comments  at  the  hearing  on 
the  proposed  regulations  should  submit, 
not  later  than  Tuesday,  August  20, 1985, 
and  outline  of  the  oral  comments  to  be 


presented  at  the  hearing  and  the  time 
they  wish  to  devote  to  each  subject. 

Each  speaker  will  be  limited  to  10 
minutes  for  an  oral  presentation 
exclusive  of  the  time  consumed  by 
questions  from  the  panel  for  the 
government  and  answers  to  these 
questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45  a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  speakers.  Copies 
of  the  agenda  will  be  available  free  of 
charge  at  the  hearing. 

By  direction  of  the  Commissioner  of 
Internal  Revenue. 
Peter  K.  Scott. 

Director.  Legislation  and  Regulations 
Division. 
[FR  Doc.  85-18854  Filed  8-7-85:  8:45  amj 

BILLING  COOE  M30-01-M 


DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Department  of 
the  Army 

33  CFR  Part  203 

[ER  500-1-1] 

Emergency  Employment  of  Army  and 
Other  Resources,  Natural  Disaster 
Procedures 

agency:  Army  Corps  of  Engineer.  DOD. 
action:  Proposed  rule. 

SUMMARY:  These  proposed  changes  will 
amend  the  regulation  dated  December 
21. 1983,  and  will  provide  revised 
procedures  for  the  Corps  of  Engineers  in 
conducting  certain  emergency  activities 
pursuant  to  Public  Law  84-;99. 

The  Corps  of  Engineers  proposes  to 
establish  new  policy  concerning  the 
rehabilitation  of  flood  control  projects 
(normally  levees)  which  are  constructed 
and  maintained  by  non-Federal 
interests.  The  proposed  policy  will  make 
this  regulation  more  consistent  with 
policy  and  procedures  established  by 
other  Federal  agencies  for  disaster 
assistance.  Additionally,  state  and  local 
governments  will  assume  a  more  active 
role  in  determining  the  most  effective 
use  of  available  Corps  of  Engineers 
resources  for  rehabilitation  of  flood 
control  projects  damaged  by  a  flood 
event. 

DATE:  Written  comments  must  be 
received  on  or  before  August  23, 1985. 
ADDRESS:  Comments  should  be 
addressed  to:  HQDA  (DAEN-CWO- 
EO),  Washington,  D.C.  20314-1000. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Edward  J.  Hecker,  (202)  272-0251. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Corps  of  Engineers  has  authority, 
under  Public  Law  (Pub.  L.)  84-99.  to 
repair  flood  control  projects  which  are 
damaged  by  flood.  Projects  constructed 
by  non-Federal  interests  may  be  eligible 
for  this  disaster  recovery  assistance 
provided  that  certain  eligibility  criteria 
are  met  and  required  items  of  local 
cooperation  are  furnished.  The  eligibility 
criteria  include  the  provision  that  a 
project  constructed  by  non-Federal 
interests  must  meet  standards  set  forth 
by  the  Corps  of  Engineers  to  establish 
structural  integrity  of  these  projects  for 
flood  control  purposes. 

In  the  past,  there  has  been  a  wide 
variation  in  interpretations  of  Corps 
standards  as  they  apply  to  structures 
not  originally  constructed  by  a  Federal 
agency.  The  proposed  changes  will  lead 
to  improved  uniformity  between  Corps 
district  offices  in  establishing 
requirements  for  state  and  local 
participation  associated  with  Corps 
rehabilitation  assistance.  The  proposed 
Corps-wide  eligibility  guidelines  for  non- 
Federal  projects  will  help  ensure  that 
project  sponsors  are  asked  to  provide 
consistent  items  of  local  consumption 
regardless  of  project  location. 

The  Corps  has  recently  completed  a 
comprehensive  review  of  the  levee 
rehabilitation  program  under  Pub.  L.  84- 
99  which  focused  on  development  of 
uniform  eligibility  guidelines  and 
rquirements  for  public  sponsorship  and 
local  cooperation,  to  include  cost 
sharing. 

The  requirements  for  public 
sponsorship  and  cost  sharing  will 
establish  closer  uniformity  with 
requirements  for  disaster  assistance 
programs  administered  by  other  Federal 
agencies  and  help  reduce  public 
confusion  over  inconsistent  local 
cooperation  requirements  between  those 
Federal  programs. 

Proposed  Changes 

The  proposed  changes  to  the 
regulation  prescribe  a  set  of  minimum 
guidelines  for  non-Federal  flood  control 
projects  to  be  eligible  for  rehabilitation 
under  the  provisions  of  Pub.  L.  84-99. 
These  guidelines  address  both 
maintenance  and  engineering  criteria. 
The  proposed  changes  also  include  a 
requirement  that  all  applications  for 
rehabilitation  of  non-Federal  projects 
have  a  public  sponsor  and  provide  for  a 
change  in  the  existing  cost-sharing 
formula  for  these  projects.  Privaie 
individuals  or  groups  who  have  received 


direct  Corps  rehabilitation  assistance  in 
the  past  will  be  given  a  two-year 
"grace"  period  before  the  public 
sponsorship  requirement  will  become  a 
binding  condition  on  further  Corps 
assistance  in  repairing  their  projects. 
The  new  cost-sharing  requirements 
establish  an  80%  Federal— 20%  non- 
Federal  distribution  of  the  cost  of  the 
rehabilitation  (minus  engineering  and 
design  costs).  This  replaces  the  current 
formula  which  applies  only  to 
modifications  of  these  projects. 

Reasons  for  the  Changes 

These  changes  will  promote 
cooperation  and  assistance  by  state  and 
local  emergency  service  organizations 
with  the  Corps  in  review  of  requests  for 
levee  rehabilitation  assistance.  This  vnW 
help  assure  that  requests  fulfill  state 
objectives  for  land  use  and  flood  plain 
management.  As  a  result,  Federal 
resources  available  for  post-flood 
recovery  under  Pub.  L.  84-99  will  be 
appUed  to  projects  which  will  yield  the 
greatest  benefit  to  the  general  public. 
The  proposed  changes  will  also  lead  to 
improved  Corps  response  in  completing 
action  on  requests  for  levee 
rehabihtation. 

These  proposed  changes  will  provide 
for  greater  participation  in  the  Corps 
levee  rehabilitation  programs  by 
concerned  state  and  local  agencies, 
ensure  that  project  sponsors  nation- 
wide are  all  given  the  same  program 
eligibility  requirements,  and  provide  for 
greater  attention  to  important  flood 
preparedness  activities  by  encouraging 
improved  levee  design  and  maintenance, 
as  well  as  sound  flood  plain 
management  practices. 

Note:  The  U.S.  Army  Corps  of  Engineers 
has  determined  that  this  proposed  regulation 
is  not  a  major  rule  under  Executive  Order 
12291.  It  has  been  determined  under  the 
criteria  of  the  Regulatory  Flexibility  Act  that 
this  proposed  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Part  203 

Disaster  assistance.  Flood  assistance, 
drought  assistance. 

PART  203— (AMENDED! 

Accordingly,  33  CFR  Part  203  is 
proposed  to  be  amended  as  shown: 

1.  The  authority  citation  for  Part  203 
continues  to  read  as  follows: 

Authority:  Pub.  L.  84-99.  89  Stat.  186:  33 
U.S.C.  701n. 

§203.13    [Amended] 

2.  By  revising  §  203.13(c)  as  follows: 


(c)  Rehabilitation.  Prior  to  Corps 
rehabilitation  of  non-Federal  projects. 
non-Federal  interests  must  furnish 
formal  written  assurances  of  local 
cooperation.  (The  local  cooperation 
requirements  are  detailed  in  Subpart  G 
of  this  regulation.)  Sponsorship  by  a 
public  entity  is  required.  Additional 
requirements  of  local  participation 
include  such  items  as  cost-sharing  and 
costs  attributable  to  deficient  or 
deferred  maintenance. 


§203.42    [Amended] 

3.  By  revising  §  203.42(c)  as  follows: 
•        *        *        •        * 

(c)  Maintenance  and  deterioration 
deficiencies.  Rehabilitation  under  Pub. 
L.  84-99  will  not  be  applied  to  works 
which,  as  a  result  of  poor  maintenance 
or  deterioration,  require  substantial 
reconstruction.  All  deficient  or  deferred 
maintenance  existing  when  flood 
damage  occurs  will  be  accomplished  by 
or  at  the  expense  of  the  responsible  non- 
Federal  interests,  either  prior  to  or 
concurrently  with  authorized 
rehabilitation  work.  When  work 
accomplished  by  the  Corps  corrects 
deferred  maintenance,  the  estimated 
deferred  maintenance  cost  will  be 
included  as  contributed  non-Federal 
funds.  Failure  of  responsible  non- 
Federal  interests  to  correct  significant 
deficiencies  noted  during  regular 
inspections  may  result  in  suspension  of 
any  future  rehabilitation  assistance 
under  Pub.  L.  84-99. 


§  203.81    [Amended] 
4.  By  revising  §  203.81(a)  as  follows: 

•  «  •  •  * 

(a)  Requirements  for  cooperation  and 
participation.  In  order  to  maintain  a  firm 
understanding  between  the  Corps  and 
non-Federal  interests  concerning  the 
responsibilities  of  each  party  in 
responding  to  a  natural  disaster, 
division  or  district  commanders  should 
negotiate  a  local  cooperation  agreement 
with  local  interests  whenever  assistance 
is  furnished.  Non-Federal  interests  or 
local  interests  may  be  public  entities, 
organizations,  groups  or  individuals.  For 
assistance  to  other  than  a  party  entity,  it 
is  required  that  there  be  a  public  agency 
to  sponsor  the  project  and  cosign  the 
agreement.  Project  sponsors  must  be  one 
of  the  following: 

(1)  Legal  subdivision  of  a  state  or  a 
state  government. 

(2)  Local  unit  of  government. 

(3)  Quahfied  Indian  tribe  or  tribal 
organization. 
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(4)  State  chartered  organization,  such 
as  a  levee  board. 

Agreements  do  not  require  approval  of 
HQUSACE  unless  they  contain  special 
or  unusual  conditions  of  local 
cooperation  and  participation. 


§203.82    (Amended) 

5.  By  revising  §  203.82(d)  as  follows: 

•  •        «        *        • 

(d)  Cost  sharing.  The  Federal 
government  may  bear  up  to  80  percent 
of  the  construction  costs  for 
rehabilitation  of  non-Federal  projects. 
Sponsors  may  provide  their  share  of 
construction  costs  in  the  form  of  cash, 
in-kind  services  such  as  labor  or 
equipment,  etc.,  or  a  combination  of 
cash  and  in-kind  services.  The  sponsor's 
share  is  in  addition  to  providing  real 
estate  interests  needed  for  construction 
and  inspection. 

*  *        *        •        « 

6.  By  adding  a  new  Subpart  H 
(§§  203.91  through  203.95)  to  read  as 
follows: 

Subpart  H— Non-federal  Levee 
Rehabilitation  EligibiHty  Guideline* 

Sec 

203.91.  General 

203.92.  Procedures. 

203.93.  Inspections. 

203.94.  Rating  guide. 

203.95.  Rehabilitation  investigation. 

Subpart  H— Non-Federal  Levee 
Rehabilitation  Eligibility  Guidelines 

§203.91    General 

(a)  Intent.  The  intent  of  these 
guidelines  is  to  facilitate  the  evaluation 
of  non-Federal  levee  design, 
construction  and  maintenance  to 
determine  eligibility  for  repair  under 
Pub.  L  84-99. 

(b)  Level  of  detaU.  The  evaluation  will 
be  made  through  site  inspections  by 
experienced  district  technical  staff.  This 
inspection  will  assess  the  general 
functional  and  structural  integrity  of  the 
levee  for  flood  control  purposes  and  will 
serve  as  a  basis  for  determining  Corps 
assistance.  The  guidelines  are  not 
intended  to  establish  design  standards 
for  non-Federal  levees,  but  to  provide 
uniform  procedures  within  the  Corps  for 
determining  eligibility  under  Pub.  L.  84- 
99. 

§  203.92.    Procedures. 

(a)  General.  Corps  involvement  with 
any  non-Federal  levee  normally  begins 
the  first  time  an  owner/sponsor  requests 
repairs  under  Pub.  L  84-99.  To  evaluate 
these  levees,  it  is  imperative  that  the 
initial  eligibility  investigation  assess  the 
integrity  and  reliability  of  the  flood 


protection  works.  In  addition,  other  key 
information  required  to  determine  the 
Federal  interest  in  repairing  the  levee 
will  be  obtained.  Any  levee  repaired  by 
the  Corps  will  be  inspected  periodically 
to  assure  that  the  conditions  of  local 
cooperation  are  fulfilled  by  the  sponsor. 
Those  inspections  will  also  review  the 
eligibility  of  the  levee  for  possible  future 
Corps  assistance  under  Pub.  L.  84-99.  In 
this  maimer  the  project  sponsor  may  be 
advised  of  any  work  required  to  keep 
the  project  eligible  for  the  Corps'  levee 
rehabilitation  program.  The  guidelines 
established  here  may  also  be  used 
where  an  owner/sponsor  who  has  not 
previously  received  levee  rehabilitation 
assistance  from  the  Corps,  submits  a 
request  for  inspection  to  determine 
whether  his  levee  meets  established 
eligibility  criteria. 

(b)  Inspection  procedure.  A  Rating 
Guide  will  be  used  to  establish 
performance  levels  for  non-Federal 
levees  to  be  included  in  the  Corps 
rehabilitation  program.  This  guide  will 
be  provided  to  all  non-Federal  levee 
sponsors  for  their  use  in  maintaining  or 
upgrading  their  projects  as  required  to 
remain  eligible  for  the  Corps 
rehabilitation  program.  (A  copy  of  the 
proposed  Rating  Guide  is  available  from 
the  Corps  of  Engineers  by  writing  to  the 
above  address.)  The  inspection  will 
identify  all  areas  where  work  is  required 
to  upgrade  the  levee  to  an  acceptable 
performance  level,  and  specify  an 
appropriate  time  period  to  sponsors  in 
which  to  accomplish  the  work.  If  a  levee 
sponsor  fails  to  comply  with  identified 
requirements,  he  will  be  notified  that  his 
project  is  not  eligible  for  consideration 
for  rehabilitation  under  Pub.  L.  84-99 
luitil  he  advises  the  Corps  that  the  work 
is  completed.  No  further  inspections  of  a 
project  in  an  ineligible  status  will  be 
performed  until  reactivated  by  the 
sponsor's  letter  indicating  that  noted 
deficiencies  have  been  corrected. 

(c)  Technical  evaluation.  Technical 
evaluation  procedures  are  intended  to 
establish  the  general  ability  of  a  non- 
Federal  levee  to  provide  reliable  flood 
protection. 

§  203.93.    Inspections. 

(a)  General.  The  initial  inspection  of 
any  non-Federal  levee  using  these 
guidelines  will  establish  the  estimated 
level  of  protection  and  reliability  of  the 
existing  levee.  Subsequent  inspections 
will  detect  changed  project  conditions 
which  have  an  impact  on  the  integrity  of 
the  flood  protection  works. 

(b)  Hydrologic/hydraulic  analyses. 
The  level  of  protection  provided  by  a 
non-Federal  levee  will  be  expressed  in 
terms  of  years  (e.g..  a  5-year  level  of 
protection.  10-year  level  of  protection. 


etc.)  for  the  screening  purposes  of  these 
inspections.  Also  included  are  flood 
probability  estimates,  water  surface 
profiles  and  errosion  control  features. 

(c)  Geotechnical  analyses.  The 
geotechnical  evaluation  will  be  based 
primarily  on  a  detailed  visual 
inspection.  The  initial  inspection  should 
identify  critical  sections  where  levee 
stability  appears  weakest  and  should 
document  the  location,  reach,  and  cross- 
section  at  these  points. 

(d)  Maintenance.  The  Rating  Guide 
serves  several  purposes.  It  is  intended 
for  use  in  evaluation  of  maintenance 
performance  and  deficiencies  in  order  to 
determine  compliance  with  local 
cooperation  agreements.  The  procedures 
for  this  compliance  process  are 
contained  in  33  CFR  208.10.  The 
maintenance  compliance  inspection  will 
be  performed  concurrently  with  the 
inspection  to  review  levee  eligibility  for 
rehabilitation  under  Pub.  L  84-99.  "The 
guide  is  also  applicable  to  levees  where 
no  local  cooperation  agreement  exists 
(i.e.,  not  previously  repaired  under  Pub. 
L  84-99),  but  an  eligibility  review  is 
requested  by  the  owner/sponsor  of  the 
project.  The  Rating  Guide  is  self- 
explanatory  as  to  the  level  of 
maintenance  required  for  a  levee  to 
remain  eligible  for  the  Corps  levee 
rehabilitation  program  under  Pub.  L  84- 
99. 

{203.94.    Rating  guide. 

After  the  technical  evaluation  has 
assessed  the  integrity  of  the  flood 
control  levee,  the  current  levee 
conditions  will  be  evaluated  using  the 
Rating  Guide  as  a  basis.  The  following 
table  provides  general  quidance  on 
appropriate  inspection 
recommendations  based  on  the  Rating 
Guide  parameters: 


Condition 


A— Accoptabls  . 
B — Minonally 
acceptabte. 


U— UnaccaptaUe. 


ReconwDendation 


No  worti  raquirad. 

A  detioent  condition  exists 
snouM  be  Hnproved  by  the  levea 
owners.  The  inspeclor's  evaluation 
should  address  the  impacts  o(  daiign 
and/or  operating  deficiencies  noted 
for  this  condition. 

Items  tnhich  fan  witton  tha  category 
may  rerxjer  the  levee  if^eligit)le  tor 
rehabilitation  under  PL  84-99  unless 
immediate  corrective  action  is  taken 
by  the  sponsor /owner  The  inspec- 
tor's evaluation  should  establish  spe- 
crtic  time  periods  within  which  the 
unacceptable  performance  Hems 
must  be  upgraded  to  at  least  Condi- 
lion  B 


If  the  owner  does  not  comply  with 
recommendation  for  Condition  "U" 
items,  no  further  inspections  will  be 
made  until  the  owner  notifies  the  district 
that  such  work  has  been  completed. 
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§  203.95    Rehabilitation  Investigation. 

The  inspection  program  outlined  in 
this  subpart  is  intended  to  facilitate  the 
completion  of  rehabilitation 
investigations  when  levees  in  the 
program  are  damaged  by  flood.  The 
most  recent  inspection  report  should 
provide  most  of  the  general  information 
required  to  support  a  request  to 
rehabilitate  a  levee  under  Pub.  L  84-99. 

Dated:  July  24. 1985. 
Michael  Volpe, 

Colonel,  Corps  of  Engineers,  Executive 
Director  of  Civil  Works, 

(FR  Doc.  85-18020  Filed  8-7-85;  8:45  amj 

BILUNG  COOE  3710-92-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  716 
(OPTS-84017;  FRL-2878-51 

Submission  of  Lists  and  Copies  of 
Health  and  Safety  Studies  on  Vinyl 
Acetate 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  This  rule  proposes  to  add  the 
chemical  substance  vinyl  acetate, 
Chemical  Abstracts  Service  Registry 
number  108-05-4.  to  the  list  of  chemical 
substances  and  mixtures  in  the  Health 
and  Safety  Data  Reporting  ^ule,  40  CFR 
Part  716.  Once  EPA  lists  vinyl  acetate  in 
the  Health  and  Safety  Data  Reporting 
Rule,  past,  current,  and  prospective 
manufacturers,  importers,  and 
processors  of  vinyl  acetate  would  be 
required  to  provide  EPA  with  lists  and 
copies  of  unpublished  health  and  safety 
studies  on  this  substance.  The  Agency 
would  use  this  information  to  support  a 
detailed  assessment  of  the  health  and 
environmental  risks  of  this  substance. 
DATE:  Written  comments  on  this 
proposed  rule  should  be  submitted  by 
September  9, 1985. 

ADDRESS:  Comments  should  bear  the 
docket  control  number  OPTS-84017  and 
should  be  submitted  to:  TSCA  Public 
Information  Officer  (TS-793),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  E-108.  401  M  St.. 
SW.,  Washington.  D.C.  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  A.  Klein,  Director,  TSCA 
Assistance  Office  rrS-799).  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  E-543.  401  M  St.. 
SW.,  Washington,  D.C.  20460,  Toll  free: 
(800-424-9065),  In  Washington.  D.C: 
(554-1404),  Outside  the  USA:  (Operator- 
202-554-1404). 


SUPPl^MENTARY  INFORMATION:  0MB 

Control  Number:  2070-0004. 

L  Background 

Pursuant  to  section  8(d)  of  the  Toxic 
Substances  Control  Act  (TSCA),  EPA 
promulgated  a  model  Health  and  Safety 
Data  Reporting  Rule  (40  CFR  Part  716). 
The  section  8(d)  model  rule  requires 
manufacturers,  importers,  and 
processors  of  listed  chemical  substances 
and  mixtures  (henceforth  referred  to  as 
substances)  to  submit  to  EPA  copies  and 
lists  of  unpublished  health  and  safety 
studies  on  the  listed  substances  that 
they  manufactiu-e,  import,  or  process. 
These  studies  provide  EPA  with  very 
aseful  information  and  have  provided 
significant  support  for  EPA's 
decisionmaking  under  TSCA  sections  4. 
5.  6,  and  8. 

Detailed  guidance  for  reporting 
unpublished  health  and  safety  data  is 
provided  in  40  CFR  Part  716.  Also  found 
in  Part  716  are  the  reporting  exemptions. 
Listed  below  are  the  general  reporting 
requirements  of  the  section  8(d)  model 
rule. 

1.  A  person  who,  in  the  10  years 
preceding  the  date  a  substance  is  listed, 
either  had  proposed  to  manufacture, 
import,  or  process;  or  had  manufactured, 
imported,  or  processed;  the  listed 
substance  must  submit: 

A  copy  of  each  health  and  safety 
study  which  is  in  their  possession  at  the 
time  the  substance  is  listed. 

2.  A  person  who,  at  the  time  the 
substance  is  listed,  proposes  to 
manufacture,  import,  or  process;  or  is 
manufacturing,  importing,  or  processing 
the  listed  substance  must  submit  the 
following  to  EPA: 

a.  A  copy  of  each  health  and  safety 
study  which  is  in  their  possession  at  the 
time  the  substance  is  listed. 

b.  A  list  of  health  and  safety  studies 
known  to  them  but  not  in  their 
possession  at  the  time  the  substance  is 
listed. 

c.  A  list  of  health  and  safety  studies 
that  are  ongoing  at  the  time  the 
substance  is  listed  and  are  being 
conducted  by  or  for  them. 

d.  A  list  of  each  health  and  safety 
study  that  is  initiated  after  the  date  the 
substance  is  listed  and  is  conducted  by 
or  for  them. 

e.  A  copy  of  each  health  and  safety 
study  that  was  previously  listed  as 
ongoing  or  subsequently  initiated  and  is 
now  complete — regardless  of  completion 
date. 

3.  A  person  who,  after  the  time  the 
substance  is  listed,  proposes  to 
manufacture,  import,  or  process  the 
listed  substance  must  submit  the 
following  to  EPA: 


a.  A  copy  of  each  health  and  safety 
study  which  is  in  their  possession  at  the 
time  they  propose  to  manufacture, 
import,  or  process  the  listed  substance. 

b.  A  list  of  health  and  safety  studies 
known  to  them  but  not  in  their 
possession  at  the  time  they  propose  to 
manufacture,  import,  or  process  the 
listed  substance. 

c.  A  list  of  health  and  safety  studies  ' 
that  are  ongoing  at  the  time  they 
propose  to  manufacture,  import,  or 
process  the  listed  substance,  and  are 
being  conducted  by  or  for  them. 

d.  A  list  of  each  health  and  safety 
study  that  is  initiated  after  the  time  they 
propose  to  manufacture,  import,  or 
process  the  hsted  substance,  and  is 
conducted  by  or  for  them. 

e.  A  copy  of  each  health  and  safety 
study  that  was  previously  listed  as 
ongoing  or  subsequently  initiated  and  is 
now  complete — regardless  of  completion 
date. 

II.  Summary  of  This  Rule 

This  proposed  rule  would  add  the 
substance  vinyl  acetate.  Chemical 
Abstracts  Service  Registry  number  108- 
05-4.  to  the  list  of  substances  in  40  CFR 
716.17.  By  listing  vinyl  acetate  in  the 
section  8(d)  model  rule,  EPA  would 
trigger  the  reporting  requirements  for 
past,  current,  and  prospective 
manufacturers,  importers,  and 
processors  of  vinyl  acetate. 

III.  Agency  Objectives 

Vinyl  acetate  is  a  major  industrial 
chemical.  It  is  prepared  from 
petrochemicals  and  then  polymerized 
and  copolymerized  with  other 
monomers  to  produce  a  wide  variety  of 
plastics  and  resins.  EPA  estimates 
current  annual  production  of  vinyl 
acetate  at  1.9  billion  pounds  and  annual 
importation  of  vinyl  acetate  at  15  million 
pounds.  The  signiHcant  end  use  of  vinyl 
acetate  is  as  an  intermediate  in  the 
production  of  vinyl  acetate  polymers 
(i.e..  polyvinyl  acetate,  polyvinyl 
alcohol,  vinyl  chloride  copolymer  and 
ethylene-vinyl  copolymers).  These 
polymers  will  usually  contain  some 
unreacted  vinyl  acetate  and  are  used  to 
produce  a  variety  of  consumer  products. 

For  instance,  most  of  the  vinyl  acetate 
is  used  to  produce  polyvinyl  acetate 
which  is  then  used  in:  Packaging  and 
wood  glue  adhesives,  interior  latex 
paints,  paper  and  paperboard  coatings, 
and  in  the  base  for  chewing  gum. 
Polyvinyl  alcohols  are  used  in  textile 
sizing  and  adhesives;  and  vinyl 
chloride — vinyl  acetate  copolymers  are 
used  in  flooring,  phonograph  records, 
and  rigid  PVC  pipe. 
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Persons  may  be  exposed  to  vinyl 
acetate  during  its  manufacture, 
i:nportation,  or  processing  as  well  as 
from  the  use  of  consumer  products  made 
of  vinyl  acetate  polymers.  In  1978.  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  estimated 
that  70.000  U.S.  workers  were 
potentially  exposed  to  vinyl  acetate. 
After  NIOSH  reviewed  the  available 
health  and  safety  data  on  vinyl  acetate 
and  the  current  work  practices.  NIOSH 
developed  a  recommended  standard  for 
occupational  exposure  to  vinyl  acetate. 
The  recommended  standard  includes 
personal  protective  clothing  and 
equipment,  a  limit  for  workplace  air 
concentrations,  employee  information, 
and  labeling  requirements.  The 
Occupational  Safety  and  Health 
Administration  has  not  adopted  these 
standards. 

Only  limited  information  is  available 
on  the  extent  of  consumer  exposure  to 
unreacted  vinyl  acetate  in  products 
containing  vinyl  acetate  polymers  (i.e., 
cements,  glues,  paints,  and  chewing 
gum),  and  from  food  products  packaged 
in  containers  made  of  vinyl  acetate 
polymers.  The  lack  of  information  on  the 
presence  of  vinyl  acetate  in  packaged 
foods  has  prompted  the  Society  of 
Plastics  Industries,  Inc.  to  conduct 
extensive  toxicity  studies  of  vinyl 
acetate. 

EPA  has  conducted  a  prehminary 
evaluation  of  the  health  and 
environmental  risks  posed  by  vinyl 
acetate  as  part  of  its  ongoing  chemical 
assessment  activities,  and  has 
determined  that  more  health  and  safety 
information  on  vinyl  acetate  is  needed 
in  order  to  adequately  assess  the  degree 
of  risk  posed  by  this  chemical.  In 
particular,  EPA  is  interested  in  all 
unpublished  health  and  safety  studies 
relating  to:  The  carcinogenic  potential, 
developmental  toxicity,  metabolism,  and 
pharmacokinetics  of  vinyl  acetate;  and 
the  migration  of  unreacted  vinyl  acetate 
from  packaging  to  food  products.  EPA 
therefore  has  determined  that  the 
current  lack  of  health  and  safety  data 
and  the  unknown  potential  for  consumer 
exposure  is  sufficient  justification  for 
this  information-gathering  rule.  EPA 
wishes  to  use  this  rule  to  supplement  its 
limited  data  on  vinyl  acetate,  before 
undertaking  any  additional,  detailed 
assessments  of  this  substance  or 
regulatory  activities.  There  may  exist 
health  and  safety  studies,  currently 
unknown  to  the  Agency,  which  could 
provide  valuable  information  about  the 
health  or  environmental  effects  of  vinyl 
acetate. 


IV.  Economic  Impact 

Based  on  historical  data.  EPA 
estimates  that  the  total  reporting  cost  to 
industry  would  be  less  than  $12,700.  The 
estimated  cost  is  broken  down  as 
follows: 

I 
Cost  of  file  search: 

Initial  review '$7,752 

Site  IdentificatJon ..„ 684 

File  search  at  site .. 1.323 

Listing  ongoing  studies 57 

Copying  studies 288 

Managerial  review „ .„ 2,128 

Ongoing  reporting „ „ 456 

Total „..  $12,688 


Based  on  the  total  industry  cost 
estimate  and  the  estimated  number  of 
submitters.  EPA  calculates  the  cost  per 
company  for  an  initial  submission  of 
health  and  safety  data  at  $1,797. 

V.  Public  Record  ; 

The  following  documents  constitute 
the  public  record  for  this  rule  (docket 
control  number  OPTS-84017).  All 
documents,  including  the  index  to  this 
public  record,  are  available  to  the  pubhc 
in  the  OTS  Reading  Room  from  8  a.m.  to 
4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  OTS 
Reading  Room  is  located  at  EPA 
Headquarters.  Room  E-107,  401  M  St. 
SW..  Washington.  D.C.  The  public 
record  includes  the  following 
information  considered  by  the  Agency  in 
developing  this  rule: 

1.  The  Chemical  Hazard  Information 
Profile  for  vinyl  acetate. 

2.  Economic  analysis. 

3.  Criteria  for  a  Recommended 
Standard  to  vinyl  acetate  (NIOSH  1978). 

VI.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12291  " 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  requires  a 
regulatory  impact  analysis.  The  Agency 
has  determined  that  this  rule  is  not 
"major"  because  it  does  not  have  an 
effect  of  $100  million  or  more  on  the 
economy.  EPA  also  anticipates  that  this 
rule  will  not  have  a  significant  effect  on 
competition,  cost,  or  prices. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by  | 

Executive  Order  12291. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  will  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities.  In  a 
study  of  submitters  reporting  under  the 
section  8(d)  model  rule.  EPA  found  that 
only  1  of  f>9  submitters  had  less  than 
$100  million  in  sales.  EPA  does  not 
expect  these  proposed  amendments  to 
affect  this  distribution.  Therefore,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  95-354),  EPA  has 
determined  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

C.  Paperwork  Reduction  Act 

OMB  has  approved  the  information 
collection  requirements  contained  in  this 
proposed  rule  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq.  and  has  assigned 
OMB  control  number  2070-0004. 
Comments  on  these  requirements  should 
be  submitted  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB,  marked  Attention:  Desk  Office  for 
EPA.  The  final  rule  package  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements. 

List  of  Subjects  in  40  CFR  Part  716 

Chemicals,  Health  and  safety, 
Environmental  protection.  Hazardous 
substances.  Recordkeeping  and 
reporting  requirements. 

Dated:  July  31. 1985. 
Le«  M.  Thomas, 
Administrator. 

Therefore,  it  is  proposed  that  40  CFR 
Part  716  be  amended  as  follows: 

PART  716— {AMENDED] 

1.  The  authority  for  Part  716  continues 
to  read  as  follows: 

Authority:  15  U.S.C.  2607. 

2.  In  S  716.17  by  adding  paragraph 
(a)(15)  to  read  as  follows: 

§  716.17    Substances  and  designated 
mixtures  to  wtiicti  tMs  subpart  applies. 

(a)  ♦  *  • 

(15)  As  of  September  23. 1985.  the 
following  chemical  substance  is  added 
to  this  subpart. 

CAS  Number  and  Name 

108-05-04 — vinyl  acetate 

(Approved  by  the  Office  of  Management  and 

Budget  under  Control  Number  2070-0004.) 

(FR  Doc.  85-18732  Filed  8-7-85;  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 
46  CFR  Parts  550  and  560 
[Docket  No.  8S-19] 

Tariff  Publication  of  Pre*  Time  and 
Detention  Charges  Applicable  to 
Carrier  Equipment  Interchanged  With 
Shippers  or  Their  Agents 

agency:  Federal  Maritime  Commission. 
ACTION:  Proposed  rule. 

summary:  The  Commission  proposes  to 
amend  its  domestic  offshore  and  foreign 
tariff  fihng  rules  to  specifically  require 
common  carriers  to  publish  in  their 
tariffs  the  terms  and  conditions 
(including  free  time  allowed  and 
detention  or  similar  charges  assessed) 
governing  the  use  of  carrier-provided 
equipment  (including  rargo  containers, 
trailers,  and  chassis)  by  shippers  or  their 
agents.  Under  the  proposed  rule,  if  the 
terms  and  conditions  are  fully  set  forth 
in  an  interchange  agreement  with 
shippers  or  their  agents,  the  carrier  must 
publish  a  specimen  copy  of  the 
agreement  in  its  tariff.  Further,  the 
proposed  rule  requires  that  the  terms 
and  conditions  be  contained  in  service 
contracts  and  essential  terms 
publications. 

dates:  Comments  due  on  or  before 
September  23, 1985. 
ADDRESS:  Comments  (Original  and 
fifteen  (15)  copies)  to:  Bruce  A. 
Dombrowski,  Acting  Secretary,  Federal 
Maritime  Commission,  1100  L  Street, 
NW..  Washington,  DC  20573. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  G.  Drew,  Director,  Bureau  of 
Tariffs,  Federal  Maritime  Commission, 
HOC  L  Street,  NW.,  Washington.  DC 
20573,  (202)  523-5796. 

John  Robert  Ewers,  Director,  Office  of 
Regulatory  Overview,  Federal 
Maritime  Commission,  1100  L  Street. 
NW..  Washington.  DC  20573.  (202) 
523-5866. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  March  4, 1985  American  President 
Lines,  Ltd.  (APL)  petitioned  the 
Commission  to  issue  a  rule  clarifying 
that  ocean  common  carriers  in  the  U.S. 
do^iestic  offshore  and  foreign  commerce 
are  required  to  include  in  their  tariffs, 
and  to  adhere  to,  the  terms  and 
conditions  on  which  carrier-provided 
shipping  containers  and  related 
equipment  are  made  available  to 
shippers,  consignees,  or  persons 
tendering  or  receiving  ocean  (including 
intermodal)  cargo  on  their  behalf.  APL 
also  seeks  to  clarify  that  such  terms  and 


conditions  constitute  "essential  terms" 
of  service  contracts  for  purposes  of  the 
filing  rules  governing  service  contracts. 

Notice  of  the  Petition  was  published 
in  the  Federal  Register  on  March  12, 
1985  (50  FR  9904),  and  the  Commission 
later  granted  an  enlargement  of  time  to 
May  13, 1985,  for  interested  parties  to 
submit  replies  to  the  Petition. 

Replies  to  the  Petition  were  received 
from:  (1)  Crowley  Maritime  Corporation 
(Crowley):  (2)  The  Philippines  North 
American  Conference  (PNAC):  (3) 
Steamship  Operators  Intermodal 
Committee  (SOIC);  and  (4)  Sea-Land 
Service,  Inc.  (Sea-Land). 

II.  APL's  Petition 

APL  requests  that  the  Commission 
amend  its  tariff  filing  regulations  to 
require  "ocean"  common  carriers  to 
publish  the  actual  terms  and  conditions 
on  which  carrier-provided  equipment  is 
interchanged  with  shippers. 

APL  claims  that  a  clarification  of 
existing  regulations  is  necessary 
because,  in  the  vast  majority  of  cases, 
ocean  carriers  apply  free  time  and 
detention  charges  which  differ  from  the 
provisions  published  in  their  tariffs.  APL 
notes  that  while  tariffs  generally  contain 
container  free  time  and  detention 
provisions,  these  provisions  normally 
contain  exceptions  that  result  in  the 
ocean  carrier  applying  individually 
negotiated  free  time  and  detention 
agreements.  APL  states  that  the  conunon 
practice  is  to  vary  or  waive  the  terms  of 
unfiled  interchange  agreements  on  an  ad 
hoc  basis.  As  a  result,  other  carriers  and 
other  shippers  allegedly  have  no  way  of 
ascertaining  how  much  time  is  actually 
being  allowed  or  what  scale  of  detention 
charges  is  actually  being  applied  in 
transactions  involving  their  competitors. 
APL  notes  that  an  extension  of  free  time 
for  carrier-provided  containers  or  a 
waiver  of  detention  charges  can 
constitute  a  significant  economic  benefit 
to  shippers  and  consignees.  Therefore, 
APL  claims  that  there  is  widespread 
potential  for  preferences  and  prejudices 
through  selective,  private,  and  ad  hoc 
variation  of  equipment  interchange 
terms  by  ocean  carriers. 

APL  beheves  that  the  present  practice 
of  carriers  applying  free  time  and 
detention  charges  that  are  not  generally 
published  in  their  tariffs  is  inconsistent 
with  the  terms  of  the  Shipping  Act  of 
1984  (1984  Act)  (46  U.S.C.  app.  1707  and 
1709),  section  2  of  the  Intercoastal 
Shipping  Act.  1933  (1933  Act)  (46  U.S.C. 
844).  and  the  Commission's  existing 
regulations  at  46  CFR  580.2(u); 
580.5(c)(10);  580.5(d)(2);  and  580.9(a). 
APL.  therefore,  suggests  that  the 
Commission  amend  the  tariff  filing 
requirements  in  order  to  remove  all 


uncertauity  that  carriers  must  publish 
and  adhere  to  the  actual  terms  and 
conditions  of  carrier-provided 
interchange  arrangements. 

APL  notes  that  section  8(a)(1)(D)  of 
the  1984  Act  (46  U.S.C.  app.  1707) 
requires  that  the  carrier  tariff  "state 
separately  each  *  *  *  privilege,  or 
facility  under  the  control  of  the  carrier 
or  conference  and  any  rules  or 
regulations  that  in  any  way  change, 
affect,  or  determine  any  part  or  the 
aggregate  of  the  rates  or  charges." 
Further,  APL  relies  on  section  10(b)(3)  of 
the  1984  Act  which  states  that  no 
common  carrier  may  direcdy  or 
indirectly  "extend  or  deny  to  any  person 
any  privilege,  concession,  equipment  or 
facility  except  in  accordance  with  its 
tariff  or  service  contract."  APL  submits 
that  the  express  addition  of  the  word 
"equipment"  to  this  section  in  the  1964 
Act  removes  any  possible  prior  doubt 
concerning  the  need  for  tariff 
publication  of  container  free  time  and 
detention  rules. 

APL  also  contends  that  publication  of 
the  terms  and  conditions  of  carrier- 
provided  equipment  is  mandated  in 
domestic  as  well  as  foreign  tariffs,  citing 
section  2  of  the  1933  Act  which  requires 
domestic  carriers  to  file  schedules  with 
the  Commission  showing  *****  each 
terminal  or  other  charge,  privilege,  or 
facility,  granted  or  allowed,  and  any 
rules  or  regulations  which  in  any  wise 
change,  affect  or  determine  any  part  of 
the  aggregate  of  such  aforesaid  rates, 
fares  or  charges,  or  the  value  of  the 
service  rendered  *  •  *  and  *  *  * 
include  the  terms  and  conditions  of  any 
passenger  ticket  bill  or  lading,  contract 
of  affreightment,  or  any  other  document 
evidencing  the  transportation 
agreement." 

APL  further  maintains  that  the 
pubUcation  of  free  time  and  detention 
rules  actually  applied  by  ocean  common 
carriers  in  the  foreign  and  domestic 
offshore  commerce  is  necessary  to 
protect  the  fundamental  anti- 
discrimination and  anti-rebating  policies 
underlying  the  tariff  filing  requirements. 

Additionally,  APL  cites  the  following 
Commission  regulations  as  supporting 
the  proposition  that  rules  governing  the 
supply  of  carrier  containers  and  related 
equipment  should  be  published  in  the 
carrier's  tariff: 

(1)  46  CFR  580.5(d)(2).  which  requires 
that  tariffs  contain  a  "clear  statement  of 
all  the  services  provided  to  the  shipper 
and  included  in  the  transportation  rates 
set  forth  therein"; 

(2)  46  CFR  580.2(u),  which  defines 
"tariff  as  a  pubUcation  containing  the 
"actual  rates,  charges,  classifications. 
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rules,  regulations  and  practices"  of  a 
carrier  or  conference; 

(3)  46  CFR  580.g(a).  which  requires 
that  tariffs  "state  separately  all  terminal 
or  other  charges,  privileges  or  facilities 
under  the  control  of  the  common  carrier 
or  conference  which  are  granted  or 
allowed  to  shippers";  and 

(4)  46  CFR  580.5(c)(10).  which  requires 
that  tariffs  state  the  "(r)ules  and 
regulations  which  in  any  way  affect  the 
application  of  the  tariff." 

III.  Responses  to  the  APL  Petition 

PNAC  and  Crowley  support  the  APL 
Petition.  Crowley  notes  that  a 
rulemaking  would  eliminate  any 
opportunity  for  discriminatory  practices 
carried  out  through  the  guise  of  an 
equipment  interchange  agreement  and 
that  tariff  rules,  when  uniformly 
enforced,  should  enable  carriers  to 
better  control  their  equipment  resulting 
in  economies  of  operation  which  world 
accrue  to  the  public  benefit. 

PNAC.  like  APL,  believes  that  the 
terms  and  conditions  of  equipment 
interchange  have  a  clear  competitive 
impact  and  should  be  spelled  out  in 
tariffs  and  service  contract  essential 
terms  publications. 

Sea-Land  requests  that  the  APL 
Petition  be  dismissed  or  limited  to  the 
domestic  offshore  commerce  of  the 
United  States.  Sea-Land  believes  that 
the  Commission  should  not  institute  a 
rulemaking  proceeding  before  SOIC 
submits  its  comments  on  the  merits  of 
the  proposal.  Sea-Land  claims  that 
premature  implementation  of  procedures 
for  controlling  the  use  of  containers  in 
the  foreign  commerce  would  place  an 
unfair  burden  on  some  carriers  and 
would  not  be  practically  manageable  for 
others.  Sea-Land  suggests  that  any 
rulemaking  in  this  area  should  initially 
be  limited  to  the  domestic  offshore 
commerce  for  a  test  period  before 
conjidering  extending  such  regulation  in 
the  far  more  complex  foreign  commerce 
environment. 

SOIC.  which  had  earlier  requested  an 
enlargement  of  time  to  respond  to  the 
APL  Petition,  subsequently  advised  that 
it  will  not  comment  on  the  Petition  at 
this  time. 

rV.  Discussion 

One  of  the  propositions  underlying 
APL's  request  for  rulemaking  is  that 
although  tariffs  generally  contain 
container  free  time  and  detention 
provisions,  such  provisions  normally 
contain  exceptions  that  result  in  the 
ocean  carrier  applying  individual 
negotiated  free  time  and  detention  rules 
in  the  vast  majority  of  cases. 

While  the  Commission  is  not  aware  of 
the  extent  that  ocean  carriers  apply 


individual  negotiated  free  time  and 
detention  charges  rather  than  those 
published  in  their  tariffs,  it  is  apparent 
that  there  is  an  opportunity  for 
discrimination  or  preference  in  the 
shipper  use  of  carrier-provided 
containers  and  equipment.  A  review  of 
conference  tariff  free  time  and  detention 
rules  presently  on  file  with  the 
Commission  indicates  that  13 
conference  tariffs  contain  exceptions. 
The  majority  of  these  exceptions 
provide  that  the  free  time  and  detention 
charges  applicable  at  U.S.  origin  or 
destination  ports/points  do  not  apply 
while  the  carrier's  equipment  is  under 
an  interchange  agreement  with  an 
inland  carrier.  One  of  these  exceptions 
applies  at  foreign  destination  ports.  Two 
additional  conference  tariffs  provide 
that  the  shipper  or  consignee  must 
execute  a  "standard"  interchange 
agreement  with  the  ocean  carrier. 
Neither  of  these  two  conference  tariffs 
contain  specimen  copies  of  the  standard 
interchange  agreement. 

The  Commission  agrees  with  APL  that 
varying  factors  may  warrant  allowance 
of  different  amounts  of  free  time  in 
different  situations.  We  beUeve, 
however,  that  whatever  actual  free  time 
and  detention  allowances  which  are 
being  offered  by  common  carriers  in 
those  situations  must  be  published  in 
the  carriers'  tariffs. 

As  mentioned  earlier  section  8(a](l]  of 
the  Shipping  Act  of  1984  (46  U.S.C.  app. 
1707)  requires  each  common  carrier  and 
conference  to  file  with  the  Commission 
tariffs  showing  all  its  rates,  charges, 
classifications,  rules,  and  practices 
between  all  points  or  ports  on  its  own 
route  and  on  any  through  transportation 
route  that  has  been  established.' 

A  "tariff"  as  defined  at  46  CFR  I 

580.2(u]  as,  "A  publication  containing 
the  actual  rates,  charges  classifications, 
rules,  regulations,  and  practices  of  a 
common  carrier  *  *  *  (emphasis  added). 
"Practices"  is,  in  turn,  defined  as  "*  *  * 
those  usages,  customs  or  modes  of 
operation  which  in  any  way  affect, 
determine  or  change  the  transportation 
rates,  charges  or  services  provided  by  a 
common  carrier  •  *  *  (emphasis  added). 

Accordingly,  existing  law  and 
regulations  would  appear  to  at  least 
implicitly  require  the  publication  of  free 
time  and  detention  terms  and 
conditions.  To  avoid  any  future 
uncertainty,  however,  the  Commission 
will  clarify  the  tariff  filing  rules  to 
expressly  require  that  such  terms  and 
conditions  must  be  published  in  tariffs. 
Without  the  publication  of  the  actual 


'  A  iimilar  requirement  it  contained  in  section  2 
of  the  Intercoaital  Shipping  Act.  1933  (46  U.S.C. 
S44).  See  also  46  CFR  550.2tu). 


terms  and  conditions  being  used  by  the 
carrier  there  may  be  a  strong 
competitive  temptation  for  carriers  to 
acquiesce  selectively  in  requests  for 
extensions  of  free  time  or  waiver  of 
detention  charges  made  by  or  on  behalf 
of  shippers  and  consignees.  In  order  to 
remove  the  potential  for  preferences  or 
discrimination  through  selective  and  ad 
hoc  variations  of  equipment  interchange 
terms  by  carriers,  we  therefore  propose 
to  revise  46  CFR  Parts  550  and  580  to 
require  specific  tariff  or  service  contract 
provisions  which  set  forth  the  actual 
terms  and  conditions  on  which  carrier- 
provided  equipment  is  interchanged 
with  shippers. 

The  proposed  rule  would  apply  to  the 
use  of  carrier-provided  equipment  by 
shippers  or  by  any  person  tendering  or 
receiving  cargo  on  behalf  of  a  shipper. 
APL  contends,  and  we  agree,  that  when 
the  interchange  is  between  the  ocean 
carrier  and  a  drayman  acting  under 
instructions  from  the  shipper  or 
consignee  that  such  a  drayman  should 
be  considered  to  be  the  agent  of  the 
shipper/consignee.  Under  the 
circumstances,  the  drayman  is  neither  a 
participant  with  an  ocean  carrier  in  a 
joint  service  nor  an  underlying  carrier 
used  by  an  ocean  carrier  providing  a 
non-joint  through  service.  Accordingly, 
the  proposed  rule  applies  to  the  use  of 
carrier-provided  equipment  by  shippers 
or  their  agents,  which  will  cover  those 
instances  when  a  drayman  tenders  or 
receives  cargo  on  behalf  of  a  shipper. 

The  proposed  rule  would  also  apply  to 
non-ve88el-o(>erating  common  carriers 
(NVOCCs)  as  well  as  vessel-operating 
common  carriers  (VOCCs).  As  a  result, 
NVOCCs  will  be  required  to  publish  free 
time  and  detention  terms  and  conditions 
for  equipment  interchanged  with 
shippers. 

It  should  also  be  noted  that  the 
proposed  rule  would  apply  to  free  time 
practices  in  foreign  countries.  As  a 
result,  the  Commission  would  be 
interested  in  comments  concerning  the 
effectiveness  or  enforceability  of  such 
regulations  at  foreign  ports. 

Commenting  parties  are  encouraged  to 
submit,  along  with  any  comments,  draft 
language  for  any  changes  in  the 
proposed  rule  which,  in  their  opinion, 
are  required  for  effective  regulation. 
Additionally,  comments  are  invited  on 
the  issue  of  whether  the  proposed  rule's 
application  should  be  limited  to  the 
domestic  offshore  commerce  of  the 
United  States  for  a  test  period,  as 
suggested  by  Sea-Land. 

The  Commission  has  determined  that 
this  rule  is  not  a  "major  rule"  as  defined 
in  Executive  Order  12291  dated 


Federal  Register  /  Vol.  50.  No.  153  /  Thursday.  August  8.  1985  /  Proposed  Rule* 


32099 


February  27, 1981.  because  it  will  not 
result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more: 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies  or  geographic  regions;  or 

(3]  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovations,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Commission  finds  that  the 
proposed  rule  is  exempt  from  the 
requirements  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601).  Section 
601(2)  of  that  Act  excepts  from  its 
coverage  any  "rule  of  particular 
applicability  to  rates  or  practices 
relating  to  such  rates  *  *  *  "  As  the 
proposed  rule  relates  to  particular 
applications  of  rates  and  rate  practices, 
the  Regulatory  Flexibility  Act 
requirements  are  inapplicable. 

The  collection  of  information 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  350(h)). 
Comments  on  the  information  collection 
aspects  of  this  rule  should  be  submitted 
to  the  Office  of  Information  and 
Regulatory  Affairs  of  0MB,  Attention: 
Desk  Officer  for  the  Federal  Maritime 
Commission. 

List  of  Subjects  in  46  CFR  Parte  550  and 


Maritime  carriers.  Rates  and  fares. 
Reporting  and  recordkeeping 
requirements. 

Therefore,  pursuant  to  5  U.S.C.  553; 
sees.  8.  9. 10,  and  17  of  the  Shipping  Act 
of  1984  (46  U.S.C.  app.  1707, 1708, 1709, 
and  1716);  sees.  18(a)  and  43  of  the 
Shipping  Act,  1916  (46  U.S.C.  app.  817(a) 
and  841(a));  and  sec.  2  of  the 
Intercoastal  Shipping  Act,  1933  (46 
U.S.C.  app.  844),  the  Federal  Maritime 
Commission  proposes  to  amend  Parts 
550  and  580  of  Title  48  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  550— {AMENDED] 

1.  The  authority  citation  for  Part  550  is 
revised  to  read: 

Authority:  5  U.S.C.  553;  46  U.S.C.  app.  812, 
814,  815,  817(a).  820.  833a,  841,  843,  844,  845, 
845a  and  847. 

2.  In  S  550.5  add  a  new  paragraph 
(b)(8)(}(vii)  as  follows: 

§  550.5    Contento  of  tariffs. 


(b)  *  •  • 

(8)  •  *  * 

(xvii)  Use  of  carrier  equipment 
Tariffs  shall  state  the  terms  and 
conditions  (including  free  time  allowed 
and  detention  or  similar  charges 
assessed)  governing  the  use  of  carrier- 
provided  equipment  (including  cargo 
containers,  trailers,  and  chassis)  by 
shippers  or  their  agents.  If  such  terms 
and  conditions  are  fully  set  forth  in  a 
standard  form  interchange  agreement 
that  the  carrier  requires  be  executed  by 
such  shippers  or  their  agents,  a 
specimen  copy  of  such  agreement  shall 
be  filed  in  accordance  with  paragraph 
(b)(8)(vii)  of  this  section. 
***** 

3.  In  S  550.5  change  the  reference  in 
the  first  sentence  of  paragraph  (b)(9)  to 
number  18. 

PART  580— {AMENDED] 

4.  The  authority  citation  for  Part  580 
continues  to  read: 

Authority:  5  U.S.C.  553;  46  U.S.C  app.  1702- 
1705, 1707. 1709. 1712, 1714-1716  and  ITia 

5.  In  S  580.5  add  a  new  paragraph 
(d)(21)  to  read  as  follows: 

§580.5    Tariff  contents. 

(d) 

(21)  Use  of  carrier  equipment.  Tariffs 
shall  state  the  terms  and  conditions 
(including  free  time  allowed  and 
detention  or  similar  charges  assessed) 
governing  the  use  of  carrier-provided 
equipment  (including  cargo  containers, 
trailers,  and  chassis)  by  shippers  or  their 
agents.  If  such  terms  and  conditions  are 
fully  set  forth  in  a  standard  form 
interchange  agreement  that  the  carrier 
requires  be  executed  by  such  shippers  or 
their  agents,  a  specimen  copy  of  such 
agreement  shall  be  filed  in  accordance 
with  paragraph  (d)(8)  of  this  section. 
***** 

6.  In  S  580.7  revising  paragraph 
(g](2)(iv)  to  read  as  follows: 

§  580.7    Rling  of  service  contracts  and 
availability  of  essential  terms. 

***** 

(g)  *  *  * 
(2)  *   — 

(iv)  The  contract  rate,  rates  or  rate 

schedule(s),  including  any  additional  or 

other  charges  (viz.  surcharges,  terminal 

handling  charges,  etc.)  that  apply; 

provisions  specifying  methods  of 

retroactive  rate  adjustments  based  upon 

experienced  costs;  and  any  and  all 

conditions  and  terms  of  service  or 

operation  or  concessions  which  in  any 

way  affect  such  rates  or  charges, 

including  the  terms  and  conditions 

(including  free  time  allowed  and 


detention  or  similar  charges  assessed) 
governing  use  of  carrier-provided 
equipment  (including  cargo  containers, 
trailers,  and  chassis)  by  shippers  or  their 
agents. 

By  the  Commission. 
Bruce  A.  Dombrowstd, 

Acting  Secretary. 

[FR  Doc.  85-18802  Filed  8-7-85;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Vlffldllta  Servic* 

50  CFR  Part  18 

Marine  Mammals;  Receipt  of  Pattttan 
To  Undertake  Rulemaking 

agency:  Fish  and  WUdlife  Service. 

Interior. 

ACTION:  Notice  of  receipt  of  a  petition  to 

undertake  rulemaking. 

summary:  By  letter  dated  May  7. 1985. 
the  Safari  Club  International  (SO) 
petitioned  the  U.S.  Fish  and  Wildlife 
Service  (FWS)  to  amend  ite  regulations 
implementing  the  Marine  Mammal 
Protection  Act  (MMPA)  in  50  CFR  Part 
18.  In  particular,  SCI  requeste 
modifications  to  the  marine  mammal 
regulations  to  require  periodic  review  on 
the  status  of  marine  mammal  species 
and  to  determine  whether  the 
moratorium  on  the  taking  or  importation 
of  any  of  these  species  should  be 
waived.  Under  the  SCI  petition,  all 
waivers  would  be  subject  to  an 
opportunity  for  a  public  hearing  on  the 
record  and  if  not  implemented  within 
two  years  of  publication  of  the  proposed 
rulemaking,  would  be  %vithdrawn  not 
later  than  thirty  days  thereafter.  The 
FWS,  in  accordance  with  43  CFR  Part 
14.  has  published  the  following  simunary 
of  the  petition  after  determining  that 
public  comment  may  aid  in  ite 
consideration. 

DATE:  Commente  on  the  SCI  petition 
should  be  submitted  on  or  before 
September  9, 1985. 
ADDRESS:  Requests  for  copies  of  the 
petition  and  all  commente  should  be 
addressed  to  the  Chief,  Division  of 
Wildlife  Management,  Room  514 
Matomic,  U.S.  Fish  and  Wildlife  Service.- 
Department  of  the  Interior,  Washington, 
DC.  20240. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  LeRoy  W.  Sowl,  Chief,  Division  of 
Wildlife  Management  U.S.  Fish  and 
Wildlife  Service,  Department  of  the 
Interior,  Washington,  D.C.  2Q24a 
Telephone  202/632-2202. 
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SUPPLEMENTARY  INFORMATION:  Section 

101(a)  of  the  Marine  Mammal  Protection 
Act  (MMPA).  16  U.S.C  1361  et  seq.. 
imposed  a  moratorium  on  both  the 
taking  and  importation  of  marine 
mammals  and  marine  mammal  products 
with  certain  limited  exceptions.  One  of 
these  exceptions  involves  the  Secretary 
of  the  Interior's  authority  to  waive  the 
moratorium  for  a  particular  species  in 
appropriate  circumstances: 

The  Secretary,  on  the  basis  of  the  best 
scientific  evidence  available  and  in 
consultation  writh  the  Marine  Mammal 
Commissioa  is  authorized  and  directed,  from 
time  to  time,  having  due  regard  to  the 
distribution,  abundance,  breeding  habits,  and 
times  and  lines  of  migratory  movements  of 
such  marine  mammals,  to  determine  when,  to 
what  extent  if  at  all.  and  by  what  means,  it  is 
compatible  with  this  Act  to  waive  the 
requirements  of  this  section  so  as  to  allow 
taking,  or  imprarting  of  any  marine  mammal, 
or  any  marine  mammal  product  and  to  adopt 
suitable  regulations,  issue  permits,  and  make 
determinations  in  accordance  with  sections 
102. 103. 104.  and  111  of  this  title  permitting 
and  governing  such  taking  and  importing,  in 
accordance  with  such  determinations: 
Provided,  however.  That  the  Secretary,  in 
making  such  determinations,  must  be  assured 
that  the  taking  of  such  marine  mammal  is  in 
accord  with  sound  principles  of  resource 
protection  and  conservation  as  provided  in 
the  purposes  and  policies  of  this  Act: 
Provided  further,  however,  that  no  marine 
mammal  or  no  marine  mammal  product  may 
be  imported  into  the  United  States  unless  the 
Secretary  certiHes  that  the  program  for  taking 
marine  mammals  in  the  country  of  origin  is 
consistent  with  the  provisions  and  policies  of 
this  Act  Products  of  nations  not  so  certified 
may  not  l>e  imported  into  the  United  States 
for  any  purpose,  including  processing  for 
exportation. 

MMPA.  Section  101(a)(3)(A). 

A  proceeding  to  waive  the  moratorium 
must  comply  with  the  procedures  of  the 
MMPA  and  the  implementing 
regulations  in  Subparts  G  and  H  of  50 
CFR  Part  la 

On  May  7. 1985.  the  Safari  Club 
International  (SCI)  petitioned  the 
Secretary  of  the  Interior  under  5  U.S.C. 


553(e)  and  43  CFR  Part  14  for  rulemaking 
requiring  the  FWS  to  conduct  a  periodic 
review  on  the  status  of  marine  mammal 
species  under  its  jurisdiction  and  to 
determine  whether  the  moratorium  on 
any  of  these  species  should  be  waived. 
Specifically.  SCI  requests  the  FWS: 

(1)  To  add  a  new  Subpart  I  to  50  CFR 
Part  18  requiring  a  review  at  least  once 
every  five  years  of  the  status  of  marine 
mammal  species  in  order  to  determine 
whether  the  MMPA  moratorium  on  the 
taking  and  importing  of  marine 
mammals  and  marine  mammal  products 
should  be  waived  for  a  particular 
species.  SCI  proposes  that  the  five-year 
review  be  conducted  in  accordance  with 
the  procedural  requirements  of  section 
103(d)  of  the  MMPA. 

(2)  With  respect  to  the  five-year 
review  or  any  other  waiver  proceeding. 
SCI  requests  that  subpart  G  of  Part  18  be 
amended  by  adding  a  new  subsection  to 
50  CFR  18.74  that  requires  the  Director 
of  the  FWS  to  publish  the  substance  of 
any  proposed  waiver  of  five-year  review 
in  appropriate  scientific  journals. 

(3)  SCI  requests  that  §  18.91  (c)  be 
amended  by  adding  the  requirement  that 
final  regulations  waiving  the  moratorium 
with  respect  to  any  species  of  marine 
mammal,  or  part  thereof,  shall  be 
pubUshed  in  the  Federal  Register  not 
later  than  two  years  after  the  date  of 
publication  of  the  notice  of  proposed 
waiver  that  if  a  final  regulation  is  not 
adopted  within  such  two-year  period, 
the  Director  shall  publish  notice  of  such 
withdrawal  in  the  Federal  Register  not 
later  than  30  days  after  the  end  of  such 
period;  that  the  Director  shall  not 
prepare  a  regulation  waiving  the 
moratorium  with  respect  to  any  species 
of  marine  mammals,  or  part  thereof,  for 
which  a  proposed  regulation  has  been 
withdrawn  unless  he  receives  sufficient 
new  information  to  warrant  the  proposal 
of  a  regulation,  or  imless  three  years 
have  elapsed  since  the  withdrawal  of  a 
prior  proposed  regulation  to  waive  the 
moratorium:  and  that  publication  in  the 


Federal  Register  of  any  final  regulation 
waiving  the  moratorium  shall  include  a 
summar>'  of  the  data  on  which  such 
regulation  is  based  and  shall  show  the 
relationship  of  such  data  to  such 
regulations. 

After  the  close  of  the  public  comment 
period,  the  FWS  will  consider  the  SCI 
petition  in  light  of  all  available  data, 
comments,  and  legal  authorities.  The 
final  decision  of  the  FWS  on  the  merits 
of  the  SCI  rulemaking  petition  will  be 
published  in  the  Federal  Register. 

List  of  Subjects  in  50  CFR  Part  18 

Administrative  practice  and 
procedure.  Exports.  Imports,  Alaska. 
Intergovernmental  relations.  Marine 
mammals.  Transportation. 

Dated:  July  30, 1985. 
Robert  A.  Jantzen, 

Director.  U.S.  Fish  and  Wildlife  Service. 
PR  Doc.  85-18754  Filed  8-7-8S:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  228 
[Docket  No.  50707-5107] 

Regulations  Governing  Small  Takes  of 
Marine  Mammals  Incidental  to 
Specified  Activities 

Correction 

In  FR  Doc.  85-18240,  beginning  on 
page  31200  in  the  issue  of  Thursday, 
August  1. 1985  make  the  following 
corrections: 

On  page  31200,  in  the  first  column  in 
the  AGENCY  caption,  "NOA"  should  read 
"NOAA",  and  in  the  second  column  in 
the  DATES  paragraph,  the  comment 
deadline  "September  30, 1985"  should 
read  "August  30. 1985", 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  ttiat  are  applicable  to  the 
public.   Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  arxj  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Soil  Conservation  Service 

Environmental  Statements;  Ramseur 
Reservoir  Watershed,  Randolph 
County,  NC 

agency:  Soil  Conservation  Service, 
USDA. 

action:  Notice  of  Finding  of  No 
Significant  Impact. 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  [7  CFR 
Part  650):  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  give 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Ramseur  Reservoir  Watershed, 
Randolph  County,  North  Carolina. 

FOR  FURTHER  fNFORMATION  CONTACT: 

Coy  A.  Garrett,  State  Conservationist, 

Soil  Conservation  Service,  310  New  Bern 

Avenue,  Room  535,  Federal  Building, 

Raleigh,  North  Carolina  27601.  telephone 

919-856-4210. 

SUPPt-EMENTARY  INFORMATION:  The 

enviroiunental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings.  Coy  A.  Garrett,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  concerns  a  plan  for 
watershed  protection.  The  planned 
works  of  improvement  include 
accelerated  technical  and  financial 
assistance  to  apply  land  treatment 
measures  on  3,728  acres  of  cropland. 

The  Notice  of  A  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 


Protection  Agency  and  to  various 
federal,  state,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Coy  A.  Garrett. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904— Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  the  provisions 
of  E.  0. 12372  which  requires 
intergovernmental  consultation  with  State 
and  local  officials) 

Dated:  August  1, 1985. 
George  C.  Nonis, 
Deputy  State  Conservationist. 
[FR  Doc.  85-18841  Filed  8-7-85;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-45S-403] 

Termination  of  Antidumping  Duty 
Investigation;  Cart>on  Steel  Structural 
Shapes  From  Poland 

agency:  International  Trade 
Administration,  Commerce. 
action:  Notice. 

summary:  In  a  letter  dated  July  19, 1985, 
petitioner  withdrew  its  antidumping 
duty  petition,  filed  on  December  20, 
1984,  on  carbon  steel  structural  shapes 
(structurals)  from  the  People's  Republic 
of  Poland  [Poland).  Based  on  the 
withdrawal,  we  are  terminating  the 
investigation. 

EFFECTIVE  DATE:  August  8,  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  Simonetti,  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW., 
Washington,  D.C.  20230;  telephone:  (202) 
377-4198. 
SUPPLEMENTARY  INFORMATION: 

Case  History 

On  December  20, 1984,  we  received  a 
petition  from  Chaparral  Steel  Company, 


on  behalf  of  the  U.S.  industry  producing 
structurals. 

After  reviewing  the  petition,  we 
determined  that  it  contained  sufFidenl 
grounds  upon  which  to  initiate  an 
antidumping  duty  investigation.  We 
notified  the  International  Trade 
Commission  (FTC)  of  our  action  and 
initiated  an  investigation  on  January  9. 
1985  (50  FR  2317).  On  February  4. 1985. 
the  ITC  found  that  there  was  a 
reasonable  indication  that  imports  of 
structurals  from  Poland  materially 
injure,  or  threaten  material  injury  to.  a 
United  States  industry.  On  May  28. 1985. 
we  made  a  preliminary  determination 
that  structurals  from  Poland  were  being, 
or  were  likely  to  be,  sold  in  the  United 
States  at  less  than  fair  value  and  that 
"critical  circumstances"  did  not  exist 
with  respect  to  imports  of  the 
merchandise  under  investigation  (85  FR 
13231). 

Scope  of  Investigatioii 

The  product  under  investigation  is 
carbon  steel  structural  shapes,  currently 
classifiable  under  609.8005,  609.8015. 
609.8035,  609.8041.  609.8045  of  the  Tariff 
Schedules  of  the  United  States  (TSUS). 

Withdrawal  of  Petition 

In  a  letter  dated  July  19, 1985,  from 
Chaparral  Steel  Company,  petitioner 
notified  us  that  it  was  withdrawing  its 
December  20, 1984.  petition,  and 
requested  that  the  investigation  be 
terminated.  A  copy  of  petitioner's  letter 
is  appended  to  this  notice.  Under  section 
734(a)  of  the  Tariff  Act  of  1930,  as 
amended  by  section  604  of  the  Trade 
and  Tariff  Act  of  1984  (the  Act),  upon 
withdrawal  of  a  peitition,  the 
administering  authority  may  terminate 
an  investigation  after  giving  notice  to  all 
parties  to  the  investigation  and  after 
assessing  the  public  interest  as  required 
by  statute.  This  withdrawal  is  based  on 
a  bilateral  arrangement  with  the 
Government  of  Poland  to  limit  the 
volume  of  imports  of  this  product.  We 
have  taken  into  account  the  public 
interest  factors  set  out  in  section  734(a] 
of  the  Act  and  consulted  with 
potentially  affected  producers,  woiicers. 
consuming  industries,  and  with  the  ITC 
On  the  basis  of  our  assessment  of  the 
public  interest  factors  and  our 
consultations,  we  have  detemined  that 
termination  would  be  in  the  puMic 
interest. 
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We  have  notified  all  parties  to  the 
investigation  and  the  ITC  of  petitioner's 
withdrawal  and  our  intention  to 
terminate. 

For  these  reasons,  we  are  terminating 
uui  investigation. 
Gilbert  B.  Kaplan. 

Acting  Deputy  Assistant  Secretory  for  Import 

Administration. 

July  29. 1985. 

(FR  Doc.  85-18818  Filed  8-7-85:  8:45  am] 

BHJJNQCOOC  ISIO-OS-H 


National  Oceanic  and  Atnu>spheric 
Administration 

Coastal  Zone  Management;  Federal 
Consistency  Appeal  by  Florida  East 
Coast  Railway  Co.  From  an  Objection 
by  ttie  Florida  Department  of 
Environmental  Regulation 

agency:  National  Oceanic  and 
Atmospheric  Administration, 
Commerce. 

ACTION:  Notice  of  Appeal  Dismissal. 

summary:  On  November  8. 1984.  Florida 
East  Coast  Railway  Company 
(.Appellant)  appealed  to  the  Secretary  of 
Commerce  (Secretary)  from  an  objection 
by  the  Florida  Department  of 
Environmental  Regulation  (DER)  to  the 
consistency  of  Appellant's  proposed 
industrial  park  access  road  with  the 
Florida  coastal  zone  management 
program.  Appellant's  project  requires  a 
permit  from  the  Army  Corps  of 
Engineers  to  fill  wetlands  in  the  town  of 
Medley,  Dade  County.  Florida.  The 
appeal  was  filed  under  section 
307(c)(3)(A)  of  the  Coastal  Zone 
Management  Act  of  1972,  as  amended 
(CZMA).  16  U.S.C.  1456(c)(3)(A)  and  the 
implementing  regulations  at  15  CFR  Part 
930  Subpart  H. 

On  December  2. 1984.  at  the 
Appellant's  request  and  with  the 
agreement  of  the  Florida  DER,  the 
Secretary  stayed  consideration  of  the 
appeal  pending  the  resolution  of  a 
related  matter  before  the  Florida  Land 
and  Water  Adjudicatory  Commission 
(Commission).  On  December  28. 1984, 
the  Commission  conditionally  approved 
the  Appellant's  project,  and  the  Florida 
DER  withdrew  its  consistency  objection. 

Appellant,  by  motion  of  March  5. 1985. 
requested  voluntary  dismissal  of  its 
appeal  on  the  grounds  that  the  State's 
action  made  the  appeal  moot  and 
Secretarial  review  was  no  longer 
necessary.  The  Florida  DER  did  not 
oppose  this  motion.  On  June  25. 1985.  the 
Secretary  granted  Appellant's  motion, 
dismissing  the  appeal  with  prejudice 
pursuant  to  15  CFR  930.128. 


FOR  FURTHER  INFORMATION  CONTACT: 

L.  Pittman,  Attorney  Advisor.  Office  of 
the  Assistant  General  Counsel  for 
Ocean  Services.  National  Oceanic  and 
Atmospheric  Administration.  Room  270, 
Page  1  Building,  2001  Wisconsin  Avenue, 
NW..  Washington.  DC  20235;  (202)  254- 
7512. 

(Federal  Domestic  Assistance  Catalog  No. 
11.419  Coastal  Zone  Management  Program 
Administration) 

Dated:  August  2. 1985. 
Robert  J.  McManus. 

General  Counsel.  National  Oceanic  and 
A  tmospheric  Administration. 
(FR  Doc.  85-18762  Filed  8-7-85;  8:45  amj 

BILLING  COOE  3SI(M>e-M 


Patent  and  Trademark  Office 

Public  Advisory  Committee  for 
Trademark  Affairs;  Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  announcement  is  made 
of  the  following  Conmiittee  meeting: 

The  Public  Advisory  Committee  for 
Trademark  Affairs  will  meet  from  9:30 
a.m.  until  5:00  p.m.  on  September  11, 
1985.  at  the  U.S.  Patent  and  Trademark 
Office  in  Room  11C24  of  Building  3, 
Crystal  Plaza,  located  at  2021  Jefferson 
Davis  Highway,  Arlington,  Virginia. 

The  agenda  for  the  meeting  is  as 
follows: 

(1)  Quality  of  Trademark 
Examination; 

(2)  Legislative  changes  to  use 
requirements; 

(3)  Reporting  format  of  the  finances  of 
the  Trademark  Operation; 

(4)  Activities  of  the  Trademark  Trail 
and  Appeal  Board;  and 

(5)  Trademark  Automated  Systems — 
Practical  enhancements  to  Public 
Services. 

The  meeting  will  be  open  to  public 
observation;  approximately  twelve  (12) 
seats  will  be  available  for  the  public  on 
a  first-come  first-served  basis. 

If  time  permits,  oral  comments  by  the 
public  of  three  (3)  minutes  on  each  topic 
within  the  above  agenda  will  be 
allowed.  Written  comments  and 
suggestions  will  be  accepted  before  or 
after  the  meeting  on  any  of  the  matters 
discussed. 

Copies  of  the  minutes  will  be 
available  upon  request. 

For  further  information,  contact  Ellen 
J.  Seeherman.  Office  of  the  Assistant 
Commissioner  for  Trademarks,  Room 
CP3-11C17,  Patent  and  Trademark 
Office,  Washington,  D.C.  20231. 
Telephone:  703-557-7464. 

Dated:  August  5. 1985. 

« 


Approved: 
Donald  J.  Quigg. 

Acting  Assistant  Secretary  and  Commissioner 
of  Patents  and  Trademarks. 
[FR  Doc.  85-18830  Filed  8-7-85;  8:45  am) 
BILLING  COOC  3S10-1t-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Interagency  Committee  on  Cigarette 
and  Little  Cigar  Fire  Safety;  Tectinlcai 
Study  Group  Meeting 

agency:  Interagency  Committee  on 
Cigarette  and  Little  Cigar  Fire  Safety. 

ACTION:  Notice  of  meeting. 

summary:  The  Technical  Study  Group 
on  Cigarette  and  Little  Cigar  Fire  Safety 
will  meet  on  September  5  and  8. 1985.  in 
Washington,  D.C.  The  purpose  of  this 
meeting  is  to  review  a  draft  status  report 
to  Congress  and  program  plans  of 
subgroups  of  the  Technical  Study  Group. 

DATE:  The  meeting  will  be  from  9:30  a.m. 
to  5  p.m.  on  September  5, 1985.  If 
necessary,  the  meeting  will  resume  at 
9:30  a.m.  on  September  6, 1985  and 
conclude  by  5  p.m.  the  same  day. 

ADDRESS:  The  meeting  will  be  in  the 
first  floor  auditorium.  Hubert  Humphrey 
Building,  200  Independence  Avenue 
S.W.,  Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Kimberly  Hylton,  Office  of  Program 
Management,  Consumer  Product  Safety 
Commission,  Washington,  D.C.  20207; 
telephone  (301)  492-6554. 

SUPPLEMENTARY  INFORMATION:  The 

Cigarette  Safety  Act  of  1984  (Pub.  L.  98- 
567.  98  Stat.  2925,  October  30, 1984) 
created  the  Technical  Study  Group  on 
Cigarette  and  Little  Cigar  Fire  Safety  to 
prepare  a  final  technical  report  to 
Congress  within  30  months  concerning 
the  technical  and  commercial  feasibility, 
economic  impact,  and  other 
consequences  of  developing  cigarettes 
and  little  cigars  with  minimum 
propensity  to  ignite  upholstered 
furniture  and  mattresses. 

The  Technical  Study  Group  will  meet 
on  September  5  and  6, 1985  to  review  a 
draft  of  a  status  report  to  Congress,  and 
program  plans  developed  by  the 
subgroup  on  manufacturing  feasibility, 
the  subgroup  on  data  analysis,  and  the 
subgroup  on  cost  and  benefits. 

The  meeting  will  be  open  to 
observation  by  members  of  the  public, 
but  only  members  of  the  Technical 
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Study  Group  may  participate  in  the 

discussion. 

Colin  B.  Church, 

Federal  Employee  Designated  by  the 

Interagency  Committee  on  Cigarette  and 

Little  Cigar  Fire  Safety. 

[FR  Doc.  85-18860  Filed  8-7-85;  8:45  am] 
MLUNO  COOC  tSSS-OI-M 


DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

DOD  Advisory  Group  on  Eiectron 
Devices;  Advisory  Committee  Meeting 

summary:  The  DoD  Advisory  Group  on 
Electron  Devices  (AGED)  Ad  Hoc 
Committee  on  Science  and  Technology 
announces  a  closed  session  meeting. 
date:  The  meeting  will  be  held  at  8:30 
a.m.,  Thursday.  22  August  1985. 
ADDRESS:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  Inc..  2011  Crystal  Drive,  Suite 
307.  Arlington,  Virginia  22202. 
FOR  FURTHER  INFORMATION  CONTACT: 

David  Slater.  AGED  Secretariat,  201 
Varick  Street.  New  York.  10014. 
SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Research  and  Engineering,  the 
Director.  Defense  Advanced  Research 
Projects  Agency  and  the  Military 
Departments  with  technical  advice  on 
the  conduct  of  economical  and  effective 
research  and  development  programs  in 
the  area  of  electron  devices.  The  Ad 
Hoc  Committee  Meeting  on  Science  and 
Technology  will  include  classified 
program  details  throughout. 

In  accordance  with  section  10(d)  of 
Pub.  L  No.  92-463.  as  amended  (5  U.S.C. 
App.  II.  section  10(d)  (1982)],  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1982),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 
Patrida  H.  Means, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
August  2, 1985. 
[FR  Doc.  85-18787  Filed  8-7-85;  8:45  am] 

BtLUNQ  CODE  3«10-01-M 


Department  of  the  Navy 

Naval  Research  Advisory  Committee; 
Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.),  notice  is  hereby  given  that 
the  Naval  Research  Advisory 
Committee  Aircraft  Modernization 


Requirements  Panel  will  meet  on  August 
27  and  28  1985,  at  the  Office  of  Naval 
Research,  800  North  Quincy  Street, 
Arlington,  Virginia.  The  meeting  will 
commence  at  9:00  a.m.  and  terminate  at 
4:30  p.m.  on  August  27,  and  commence 
at  8:30  a.m.  and  terminate  at  3:00  p.m.  on 
August  28, 1985.  All  sessions  of  the 
meeting  will  be  closed  to  the  public. 

The  purpose  of  the  meeting  is  to 
examine  the  procedures  used  to  develop 
program  plans  and  cost  estimates  for 
modernizing  aircraft  in  order  to  develop 
alternative  approaches  and  recommend 
an  implementation  plan.  The  agenda 
will  include  technical  brieHngs  on  the 
current  procedures  used  to  develop 
program  plans  and  cost  estimates  for 
modernizing  aircraft.  These  matters 
constitute  classified  information  that  is 
specifically  authorized  under  criteria 
established  by  Executive  order  to  be 
kept  secret  in  the  interest  of  national 
defense  and  is  in  fact  properly  classiHed 
pursuant  to  such  Executive  order.  The 
classiHed  and  nonclassified  matters  to 
be  discussed  are  so  inextricably 
intertwined  as  to  preclude  opening  any 
portion  of  the  meeting.  Accordingly,  the 
Secretary  of  the  Navy  has  determined  in 
writing  that  the  public  interest  requires 
that  all  sessions  of  the  meeting  be 
closed  to  the  pubHc  because  they  will  be 
concerned  with  matters  hsted  in  section 
552b(c)(l)  of  title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting  contact:  Commander  T.  C. 
Fritz,  U.S.  Navy,  Office  of  Naval 
Research  (Code  lOON),  800  North  Quincy 
Street,  Ariington.  VA  22217-5000 
Telephone  number  (202)  696--1870. 

Dated:  August  5, 1985 
William  F.  Rocs.  Jr., 

Lieutenant,  JAGC,  U.S.  Naval  Reserve, 

Federal  Register  Liaison  Officer. 

[FR  Doc.  85-18816  Filed  8-7-85;  8:45  am] 

BILUNO  CODE  3S10-AE-M 


DEPARTMENT  OF  ENERGY 

Office  of  Assistant  Secretary  for 
international  Affairs  and  Energy 
Emergencies 

Atomic  Energy  Agreements;  Proposed 
Subsequent  Arrangement;  Japan 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160)  notice  is  hereby  given  of  a 
proposed  "Subsequent  arrangement" 
under  the  Agreement  for  Cooperation 
Between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  ]apan  concerning  Civil  Uses  of 
Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above  mentioned 


agreement  involves  approval  for  the 
return  of  20  kilograms  of  high  enriched 
uranium  of  United  States  origin 
contained  in  irradiated  research  reactor 
fuel  from  the  JMTR  test  reactor  in  Japan 
for  reprocessing  and  storage  in 
Department  of  Energy  faciUties. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954.  as  amended. 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security.  The  return  of  high  enriched 
uranium  to  the  U.S.  is  consistent  with 
U.S.  nonproliferation  policy  in  that  it 
serves  to  reduce  the  amount  of  HEU 
abroad. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 
Dated:  August  2, 1985. 
George  J.  Bradley,  Jr., 

Acting  Assistant  Secretary  for  International 

Affairs  and  Energy  Emergencies. 

[FR  Doc.  85-18809  Filed  6-7-85:  8:45  amj 

BILUMQ  CODE  MSO-OI-ll 


Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP85-682-000,  ct  aL] 

Columbia  Gas  Transmission  Ca  el  aL; 
Natural  Gas  Certificate  Filings 

August  2. 1985. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Columbia  Gas  Transmisskm  Company 

[Docket  No.  CP85-682-000] 

Take  notice  that  on  July  9. 1985. 
Columbia  Gas  Transmission 
Corporation  (Columbia),  1700 
MacCorkle  Avenue,  SE.,  Charleston, 
West  Virginia  25314.  filed  in  Docket  No. 
CP85-682-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  on  behalf  of  U.S. 
Reduction  Company  (U.S.  Reduction) 
under  the  certificate  issued  in  Docket 
No.  CP83-76-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Columbia  proposes  to  transport  up  to 
1.4  billion  Btu  equivalent  of  natural  gas 
per  day  for  U.S.  Reduction  through 
October  31, 1985.  Columbia  states  that 
the  gas  to  be  transported  would  be 
purchased  from  Energy  Buyers  Service 
Corporation  (EBSC)  and  would  be  used 
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as  process  gas  in  U.&  Reduction's 
Toledo,  Ohio,  plant,  up  to  800  million 
Btu  per  day,  and  Marietta,  Pennsylvania, 
plant  up  to  600  million  Btu  per  day. 

It  is  indicated  that  U.S.  Reduction  has 
made  arrangements  to  purchase  this  gas 
from  EBSC.  Columbia  states  that  it 
would  receive  the  gas  from  EBSC  and 
redeliver  the  gas  to  Columbia  Gas  of 
Ohio,  Inc.  (COH),  the  distribution 
company  serving  U.S.  Reduction,  near 
Toledo.  Ohia  and  UGI  Corporation 
(UGI),  the  distribution  company  serving 
U.S.  Reduction's  Marietta,  Pennsylvania, 
plant. 

Columbia  Transmission  states  that  it 
would  charge  one  of  the  rates  in  its  Rate 
Schedule  TS-1  for  its  transportation 
service:  gas  received  from  receipt  points 
other  than  Leach.  Kentucky — 29.93  cents 
per  million  Btu  provided  the  volumes  are 
within  COH's  and  UGI's  total  daily 
entitlements  (TDE).  However,  Columbia 
Transmission  states  it  would  charge 
41.27  cents  per  million  Btu  for  gas 
received  from  receipt  points  other  than 
Leach.  Kentucky,  if  the  volumes  are  in 
excess  of  COH's  and  UGFs  TDE. 
Columbia  Transmission  further  states  it 
would  retain  2.43  percent  of  the  total 
quantity  of  gas  delivered  into  its  system 
for  company-use  and  unaccounted-for 
gas.  In  addition.  Columbia  Transmission 
states  it  would  collect  the  General  R&O 
Funding  Unit  of  the  Gas  Research 
Institute  for  all  quantities  transported 
under  the  transportation  arrangement. 

Comment  date:  September  16, 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Northwest  Central  Pipeline 
Coiporatioa 

[Docket  No.  CP85-6ee-000l 

Take  notice  that  on  July  1, 1985, 
Northwest  Central  Pipeline  Corporation 
(Northwest).  P.O.  Box  3288.  Tulsa. 
Oklahoma  74101,  filed  in  Docket  .No. 
CP85-669-000  a  request  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  abandon  in  place  and 
by  reclaim  certain  pipeline  and 
appurtenant  facilities  and  the 
transportation  of  gas  through  these 
facilities  and  to  relocate  nine  domestic 
taps  under  the  authorization  issued  in 
Docket  No.  CP82^79-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Northwest  proposes  to  abandon  in 
place  and  by  reclaim  approximately  7.3 
miles  of  4-inch  pipeline  and  appurtenant 
facilities  beginning  in  the  NW  V*  sec.  27, 
T.  4  S..  R.  17  E.,  Brown  County,  Kansas, 
and  ending  in  the  SE  V*  sec.  26,  T.  5  S., 


R  16  E.,  Jackson  County,  Kansas,  and  to 
abandon  the  transportation  of  gas 
through  these  facilities.  Northwest 
states  that  an  existing  parallel  &-inch 
line  has  sufficient  capacity  to  handle  the 
existing  volumes  as  well  as  the  expected 
growth  on  the  system.  Northwest  also 
proposes  to  relocate  nine  domestic 
meter  settings  now  located  on  the  4-inch 
line  that  would  be  abandoned  and  place 
them  on  the  6-inch  line. 

It  is  stated  that  the  estimated  cost  to 
reclaim  these  facilities  would  be  $63,920 
with  an  estimated  salvage  value  of 
$11,150.  It  is  further  stated  that  the 
estimated  cost  to  construct  the^iine 
domestic  taps  on  the  6-inch  pipeline 
would  be  $8,780. 

Northwest  indicates  that  the  pipeline 
it  proposes  to  abandon  is  no  longer 
required  as  a  part  of  its  transmission 
system.  The  pipeline  was  originally 
constructed  in  1930  and  was  certificated 
in  Docket  No.  G-298.  Northwest  further 
indicates  that  the  4-inch  pipeline  is 
obsolete,  shallow  and  has  a  number  of 
corrosion  leaks  eacy  year. 

Comment  date:  September  16, 1985.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Northwest  Central  Pipeline 
Corpora  tion 

[Docket  No.  CP85-712-00OJ 

Take  notice  that  on  July  17, 1985, 
Northwest  Central  Pipeline  Corporation 
(Northwest  Central).  P.O.  Box  3288, 
Tulsa,  Oklahoma  74101,  filed  in  Docket 
No.  CP85-712-000  a  request  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  for  authorization  to  add 
an  additional  point  of  delivery  of  natural 
gas  to  The  Gas  Service  Company  (Gas 
Service)  under  the  certificate  issued  in 
Docket  No.  CP82-479-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Northwest  Central  proposes  to 
construct  and  operate  a  tap  and  other 
appurtenant  facilities  on  its  16-inch 
pipeline  in  Sedgwick  County,  Kansas, 
for  the  purpose  of  establishing  a  new 
delivery  point  to  serve  Gas  Service. 
Northwest  Central  states  that  Gas 
Service  requested  this  additional 
delivery  point.  It  is  indicated  that  Gas 
Service,  would  use  the  proposed 
facihties  to  serve  existing  customers, 
near  Wichita.  Kansas,  and  to  make  sales 
of  natural  gas  to  a  new  cogeneration 
facility  to  be  operated  by  Cargill,  Inc., 
and  a  new  box  plant  to  be  operated  by 
Love  Box  Company.  Northwest  Central 
states  that  the  estimated  peak  day  and 
annual  gas  volume  for  these  facilities  in 
the  fifth  year  of  operation  would  be 


2,976  Mcf  and  880,429  Mcf,  respectively. 
Northwest  Central  estimated  that  the 
cost  to  construct  the  proposed  facilities 
would  be  $32.50aoa 

Comment  date:  September  16, 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Texas  Gas  Transmission  Corporation 

(Docket  No.  CP85-650-000) 

Take  notice  that  on  June  26, 1985, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  3800  Frederica  Street, 
Owensboro,  Kentucky  42301,  filed  in 
Docket  No.  CPB5-650-000  a  request 
pursuant  to  §  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  for  authorization  to  transport 
natural  gas  on  behalf  of  Memphis  Light, 
Gas  and  Water  Division  (Memphis),  as 
agent  for  Velsicol  Chemical  Corporation 
(Velsicol).  under  the  certificate  issued  in 
Docket  No.  CP82-407-000  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act,  all 
as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Texas  Gas  proposes  to  transport  from 
Webster  Parish,  Louisiana,  beyond  a 
primary  term  of  120  days  until  October 
31, 1985,  up  to  1  billion  Btu  equivalent  of 
natural  gas  per  day  on  an  interruptible 
basis  for  ultimate  delivery  to  Velsicol  at 
its  Memphis,  Tennessee,  plant.  It  is 
explained  that  Velsicol  estimates  225 
billion  Btu  equivalent  of  gas  would  be 
transported  on  an  annual  basis. 

Texas  Gas  proposes  to  charge  for  its 
service  the  rate  provided  in  its  Rate 
Schedule  TSC 1  for  Rate  Schedule  G 
sales  customers  which  is  currently  16.26 
cents. 

Texas  Gas  indicates  that  the  proposed 
transportation  would  be  rendered 
through  the  use  of  existing  facilities.  The 
gas  would  delivered  to  Memphis  for 
further  delivery  to  Velsicol. 

Velsicol  is  said  to  have  purchased  its 
gas  supplies  from  Transtate  Pipeline 
Company  for  as  boiler  fuel  for  steam 
generation. 

Comment  date:  September  16, 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Texas  Gas  Transmission  CorporatioD 

[Docket  No.  CP85-701-0001 

Take  notice  that  on  July  12, 1985, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  3800  Frederica  Street. 
Owensboro,  Kentucky  42301,  filed  in 
Docket  No.  CP85-701-000  a  request 
pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  Texas  American  Energy 
Corporation,  through  its  unincorporated 
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division,  Western  Kentucky  Gas 
Company  (Western),  as  Agent  for 
General  Tire  and  Rubber  Company 
(General  Tire),  under  the  certificate 
issued  in  Docket  No.  CP82-407-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Texas  Gas  requests  authorization  to 
transport  beyond  the  primary  term  of 
120  days  to  October  31. 1985.  up  to  4.5 
billion  Btu  of  low-priority  natural  gas 
per  day,  on  an  interruptible  basis,  for 
Western/General  Tire  for  ultimate 
delivery  to  General  Tire  at.its  Mayfield, 
Kentucky,  plant.  Texas  Gas  states  that  it 
would  receive  the  gas  at  the  tailgate  of 
the  Champlin  Petroleum  Company  plant 
in  the  Carthage  field  in  Panola  County. 
Texas,  and  would  transport  it  for 
Western's  account  through  its  own 
facilities  with  redelivery  to  be  made  to 
Western  at  a  Texas  Gas — Western 
interconnection  near  Mayfield, 
Kentucky.  Western  would  made 
ultimate  redelivery  to  General  Tire 
through  its  existing  distribution 
facilities.  General  Tire  estimates  its 
average  daily  volume  to  be  3.8  billion 
Btu  and  estimates  an  annual  volume  of 
1.4  trillion  Btu. 

Texas  Gas  proposes  to  charge  for  its 
service  the  rate  provided  in  its  Rate 
Schedule  TSC-2  for  Rate  Schedule  G 
sales  customers  on  file  with  the 
Commission,  which  is  currently  19.50 
cents,  and  the  legally  effective  GRI 
charge  of  1.25  cents.  It  is  explained  that 
the  proposed  rate  is  consistent  with  the 
rate  authorized  to  be  charged  by  Texas 
Gas  for  similar  services  under  its  TSC 
program  as  approved  September  18, 
1984,  in  Docket  No.  CP-83^85-000. 

Texas  Gas  indicates  that  the  proposed 
transportation  would  be  rendered 
through  the  use  of  existing  facilities. 

Texas  Gas  also  indicates  that  the  gas 
would  be  used  for  low-priority  boiler  gas 
at  General  Tire's  Mayfield  plant.  It  is 
explained  that  General  Tire  has 
purchased  its  gas  supplies  from  TXG 
Gas  Marketing  Company,  in  a  first  sale, 
and  such  gas  was  not  committed  or 
dedicated  on  November  8, 1978. 

Comment  date:  September  16, 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Transcontinental  Gas  Pipe  Line 
Corporation 

[Docket  No.  CP85-696-000J 

Take  notice  that  on  July  12, 1985. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  Post  Office  Box 
1396,  Houston,  Texas  77251,  filed  in 
Docket  No.  CP85-696-000,  a  request 
pursuant  to  §  157.205  of  the  Regulations 


under  the  Natural  Gas  Act  (18  CFR 
157.205)  for  authorization  to  transport 
natural  gas  on  behalf  of  New  Jersey  Zinc 
Company.  Inc.  (New  Jersey  Zinc)  under 
the  certificate  issued  in  Docket  No. 
CP82-426-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Transco  proposes  to  transport  up  to 
4.5  billion  Btu  of  gas  per  day  for  use  at 
New  Jersey  Zinc's  Palmerton  plant  in 
Pennsylvania  for  a  term  expiring 
October  31. 1985.  It  is  stated  that  the  gas 
to  be  transported  would  be  purchased 
from  Transco  Energy  Marketing 
Company  and  would  be  used  for  boiler 
fuel  and  dryers  for  the  production  of 
zinc,  zinc  alloys,  zinc  oxide,  zinc  dust 
and  zinc  powder. 

It  is  indicated  that  Transco  would 
receive  the  gas  at  (1)  the  existing 
interconnection  with  GHR  Transmission 
Corporation  (GHR)  at  Agua  Dulce, 
Nueces  County,  Texas,  (2)  the  existing 
interconnection  with  Valero 
Transmission  Company  in  LaSalle 
County,  Texas,  (3)  the  existing 
interconnection  with  GHR  at  Miranda 
Prospect  (Driscoll),  Duval  County, 
Texas,  and  (4)  the  tailgate  of  the  Katy 
Exxon  Gas  plant  in  Waller  County, 
Texas,  and  would  redeliver,  on  an 
interruptible  basis,  equivalent  quantities 
(less  quantities  retained  for  compressor 
fuel  and  line  loss  make-up)  to  existing 
points  of  delivery  with  Union  Gas 
Company  (Union).  In  turn.  Union  would 
redeliver  such  gas  to  the  Palmerton 
plant. 

Transco  further  states  that  it  would 
charge  New  Jersey  Zinc  the  currently 
applicable  transportation  rate  in 
accordance  with  its  Rate  Schedule  T-II, 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  which  is  currently  45.6 
cents  per  dekatherm. 

Also,  Transco  would  require  that  New 
Jersey  Zinc  periodically  provide  Transco 
with  affidavits  which  state  that  the 
subject  transportaiton  is  not  displacing 
sales  which  "Transco  would  otherwise 
make  under  any  of  its  firm  sales  rate 
schedules. 

Transco  also  requests  flexible 
authority  to  add  or  delete  receipt/ 
delivery  points  associated  with  sources 
of  gas  acquired  by  the  end-user.  The 
flexible  authority  requested  applies  only 
to  points  related  to  sources  of  gas 
supply,  not  to  delivery  points  in  the 
market  area.  Transco  will  file  a  report 
providing  certain  information  with 
regard  to  the  addition  or  deletion  of 
sources  of  gas  as  further  detailed  in  the 
application  and  any  additional  sources 


of  gas  would  only  be  obtained  to 
constitute  the  transportation  quantities 
herein  and  not  to  increase  those 
quantities. 

Comment  date:  September  16, 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Proceduaral  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
i  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 
Kenneth  F.  Plumb 
Secretary. 
[FR  Doc.  85-18821  Filed  8-7-85;  8:45  am] 

BILUNG  CODE  6717-01-« 


[Docket  Nos.  CP79-2S6-005  at  aL] 

Columbia  Gulf  Transmission  Co.  et  aL, 
Natural  Gas  Certificate  Filings 

August  2, 1S85. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Columbia  Gulf  Transmissioa  Co. 

[Docket  No.  DP79-256-005| 

Take  notice  that  on  July  3. 1985. 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf).  P.O.  Box  683.  Houston. 
Texas  77001,  filed  in  Docket  No.  CP79- 
256-004  a  petition  to  amend  the  order 
issued  August  24, 1979,  in  Docket  No. 
CP79-256-000,  as  amended,  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  so  as 
to  authorize  an  additional  delivery  point 
to  Gulf  Oil  Corporation  (Gulf),  all  as 
more  fully  set  forth  in  the  petition  to 
amend  which  is  on  file  widi  the 
Commission  and  open  to  public 
inspection. 

The  order  of  August  24, 1979,  as 
amended,  authorized  Columbia  Gulf  to 
transport  for  Gulf,  on  a  best-efforts  basis 
up  to  100.000  Mcf  of  natural  gas  per  day, 
plus  such  additional  volumes  as 
Columbia  Gulf  agrees  to  accept,  less  1.8 
percent  for  fuel  and  unaccounted-for 
volumes.  It  is  explained  that  Columbia 
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Gulf  receives  the  gas  bom  Sea  Robin 
Pipeline  Company  (Sea  Robin),  for  the 
account  of  Gulf,  at  the  existing 
interconnection  of  Sea  Robin  and 
Coiumoia  Gulf  near  Erath.  Vermilion 
Parish,  Louisiana,  and  redelivers 
equivalent  volumes  less  retainage  to 
Texas  Eastern  Transmission 
Corporation  (Texas  Eastern),  for  the 
account  of  Gulf,  at  measuring  station 
No.  495  which  connects  the  facilities  of 
Texas  Eastern  and  Columbia  Gulf  near 
Venice.  Ptaqueraines  Parish.  Louisiana. 

It  is  stated  that  Columbia  Gulf 
proposes  to  transport  gas  to  an 
additional  point  of  delivery  at  the 
discharge  side  of  Gulfs  processing  plant 
located  near  Venice.  Plaquemines 
Parish.  Louisiana. 

Comment  date:  August  23, 1985,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

2.  ANR  Pipeline  Co. 

(Docket  No.  CP84-94-003) 

Take  notice  that  on  July  la,  1965.  ANR 
Pipeline  Company  (ANR),  500 
Renaissance  Center.  Detroit.  Michigan 
48243.  filed  in  Docket  No.  CP84-94-003 
an  amendment  to  its  petition  to  amend 
filed  in  Docket  No.  CP&4-94-002 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act,  so  as  to  amend  the 
Commission's  order  issued  on  July  25. 
1984.  in  Docket  Na  CP84-94-000  by 
modifying  ordering  paragraph  (c) 
thereof,  ail  as  more  fully  set  forth  in  the 
amendment  and  petition  to  amend 
which  are  on  file  with  the  Commission 
and  open  to  public  inspection. 

It  is  stated  that  the  Commission,  on 
July  25, 1984.  in  Docket  No.  CP85-94-000 
authorized  ANR  to  construct  and 
operate  an  interconnection  between  its 
transmission  system  and  the  pipeline 
system  of  Consumers  Power  Company 
(Consumers)  in  Allegan  County. 
Michigan.  ANR  states  that  it  constructed 
about  3800  feet  of  16-inch  diameter 
interconnection  pipeline  and  related 
facilities  that  cost  an  esitmated 
$1,000,000  and  that  such  cost  was 
reimbursed  to  ANR  by  Consumers. 

It  is  explained  that  ordering  paragraph 
(c)  of  the  certificate  provided: 

The  facilities  authorized  by  paragraph  (A) 
above  shall  be  ased  solely  to  alleviate 
emergency  conditions  to  the  ANR  and 
Consumers  systems,  as  defined  in  i  157.45,  et 
seq.  of  the  Commission  Regulations.  Before 
ANR  or  Consumers  can  use  the  proposed 
interconnection  facilities  for  purposes  other 
tfian  emergency  service,  they  shall  be 
required  to  seek  the  necessary  certificate 
authorization  from  the  Commission. 

ANR  states  that  Consumers  requested 
that  ANR  seek  modification  of  the 
certificate  and  accordingly  ANR  has 


filed  a  petition  to  request  deletion  of 
ordering  paragraph  (c)  to  enable  ANR 
and  Consumers  to  utilize  the  faciltites 
for  all  lawful  purposes.  ANR's  petition 
was  filed  on  March  13, 1965,  and  the 
Commission  issued  a  public  notice  of 
such  petition  on  April  23, 1985. 

ANR  states  that  by  the  second 
amendment  it  proposes  to  narrow  its 
request  for  the  modification  of  ordering 
paragraph  (c)  so  that  ANR  and 
Consimiers  may  utilize  the 
interconnection  for  transactions 
undertaken  pursuant  to  section  311  of 
the  Natural  Gas  Policy  Act  of  1978 
(NGPA).  ANR  furthe'  submits 
broadening  the  authorization  for 
utilization  of  the  ANR/Consumers 
interconnection  facilities  to  allow  NGPA 
section  311  type  transactions. 

Comment  date:  August  23. 1985,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

3.  Northern  Natural  Gas  Co.,  Division  of 
InterNorth,  Inc. 

[Docket  No.  CP85-681-000I 

Take  notice  that  on  July  9, 1985, 
Northern  Natural  Gas  Company. 
Division  of  InterNorth,  Inc.  (Northern). 
2223  Dodge  Street  Omaha.  Nebraska 
68102.  filed  in  Docket  No.  CP85-681-000 
an  application  pursuant  to  section  7(b) 
of  the  Natural  Gas  Act  for  permission 
and  approval  to  abandon  and  remove 
one  1030  horsepower  compressor  unit 
located  in  Roberts  County.  Texas,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Northern  states  that  due  to  the 
declining  gathering  pressure,  the  one 
1030  horsepower  compressor  unit  which 
comprises  the  Roberts  County  No.  1 
gathering  station  is  iu>  longer  needed. 
Northern  also  states  that  the  present 
production  can  be  gathered  and 
compressed  by  the  Spearman  gathering 
station  which  is  upstream  of  Roberts 
County  Na  1  gathering  station. 

Northern  proposes  to  utihze  said 
compressor  elsewhere  on  its  systems  or 
sell  it  to  a  potential  buyer. 

Comment  date:  August  23, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Tennessee  Gas  Pipeline  Co.,  a  division 
of  Tenneco  Inc.  v.  Columbia  Gas 
Transmission  Corporation 

[Docket  No.  CPBS-Tll-Oaq 

Take  notice  that  on  July  17. 1985, 
Tennessee  Gas  Pipeline  Company 
(Termessee)  tendered  for  filing  a 
Complaint  against  Columbia  Gas 
Transmission  Corporation  (Columbia). 
In  its  Complaint,  Tennessee  requests 


that  the  Federal  Energy  Regulatory 
Commission  (Commission)  issue  an 
order  directing  Cohimbia  to  remit  to 
Tennessee  $9,064,477,  plus  interest  and 
carrying  costs,  in  payment  for 
transportation  services  performed  by 
Tennessee  for  Columbia  pursuant  to 
Tennessee's  Rate  Schedule  IT. 

Tennessee  alleges  that  under  a  Gas 
Exchange  and  Transportation 
Agreement  dated  March  23, 1982  with 
Columbia  and  Columbia  Gulf 
Transmission  Company  (Columbia 
Gulf),  and  under  a  Gas  Exchange 
Agreement  dated  December  16, 1981 
with  Natural  Gas  Pipeline  Company  of 
America  (Natural),  Tennessee  agreed  to 
receive  from  Natural  volumes  of 
Columbia's  gas  at  the  eastern  terminus 
of  the  Ozark  Gas  Pipeline  System  in 
White  County,  Arkansas,  and  to  make 
equivalent  volumes  of  gas  available  to 
Columbia  by  exchange  to  Columbia's 
affiliate,  Columbia  Gulf,  at  Egan,  Acadia 
Parish,  Louisiana.  Tennessee  states  that 
by  letter  order  issued  September  24, 
1982  in  Docket  No.  ST82-203,  the  Office 
of  Pipeline  and  Producer  Regulation 
determined  that  the  service  Tennessee 
was  performing  for  Columbia  under  the 
March  23, 1982  agreement  was 
transportation  rather  than  an  exchange. 
Tennessee  asserts  that  the  September 
24. 1982  letter  order  requires  Tennessee 
to  charge  and  to  collect  from  Columbia 
the  appropriate  transportation  charges 
under  Tennessee's  Rate  Schedule  IT, 
and  that  pursuant  to  this  letter  order 
Tennessee  billed  Columbia  for  the 
transportation  service  under  its  Rate 
Schedule  IT.  Columbia,  however,  has 
not  paid  Tennessee  on  this  basis. 

Comment  date:  August  23, 1985,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

5.  Standard  Pacific  Gas  Line 
Incorporated 

[Docket  No.  CP85-8M-000 

Take  notice  that  on  July  16, 1985. 
Standard  Pacific  Gas  Line  Incorporated 
(STANPAC),  P.O.  Box  7442.  San 
Francisco.  California  94120  filed  in 
Docket  No.  CP85-684-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act.  for  a  certificate  of  pubhc 
convenience  and  necessity  authorizing 
the  construction,  the  replacement,  and 
operation  of  certain  gas  pipeline 
facilities,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

I    STANPAC  seek  authorization  to 
replace  on  its  existing  118-mile 
STANPAC-2  pipeline  during  1985  3.5 
miles  of  2Z-inch  diameter  pipeline  with  a 
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36-inch  diameter  pipehne  extending 
north  from  Panoche  Junction,  California, 
at  a  total  cost  of  $2,500,000.  In  1986, 
STANPAC  proposes  to  replace  13.9 
miles  of  26-inch  diameter  pipeline  with 
36-inch  diameter  pipeline  between  its 
Patterson  meter  station  and  the  Vemalis 
delivery  point  in  California. 

The  total  cost  of  such  replacement  is 
estimated  to  be  $10,629,320.  It  is 
explained  that  the  costs  would  be 
financed  by  cash  contributions. from 
STANPAC's  shareholders. 

STANPAC  states  that  it  has 
undertaken  a  10-year  program  to  replace 
the  remaining  54.8  miles  of  pipeline  that 
was  constructed  in  1930.  Presently. 
STANPAC  indicates  that  it  is 
experiencing  corrosion  problems  on  the 
3.5  miles  of  pipeline  that  are  proposed  to 
be  replaced  in  1985  and  that  the 
increased  transmission  capability  would 
provide  additional  flexibility  to  Pacific 
Gas  and  Electric  Company  by  allowing 
transient  storage  peaking  service  along 
with  the  capability  of  reUeving 
operational  problems  and  inadequate 
supply  unavailability. 

Comment  date:  August  23, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

6.  ANR  Pipeline  Company 

(Docket  No.  CP85-715-000] 

Take  notice  that  on  July  17, 1985,  ANR 
Pipeline  Company  (Applicant),  500 
Renaissance  Center,  Detroit,  Michigan 
48243,  filed  in  Docket  No.  CP85-715-«X) 
an  application  for  a  certificate  of  public 
convenience  and  necessity  requesting 
authorization  for  a  gas  transportation 
service  for  Amoco  Production  Company 
(Amoco)  and  incident  thereto  the 
construction  and  operation  of  lateral 
pipeline  facilities,  all  as  more  fully  set 
forth  in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  proposes  to  provide  a 
transportation  service  for  Amoco 
pursuant  to  a  letter  agreement  between 
the  parties  dated  July  9, 1985.  Applicant 
states  that  it  would  receive  from  Amoco 
up  to  10,000  Mcf  of  gas  per  day  from 
Amoco's  production  Platform  A  located 
in  Eugene  Island  Block  (EI)  85  and 
redeliver  on  a  best-efforts  basis 
thermally  equivalent  volumes  less  one 
half  percent  of  the  volumes  received  for 
compressor  fuel  use  at  various  specified 
points  in  onshore  Louisiana.  Applicant 
states  that  Amoco  would  recover 
natural  gas  as  a  by-product  of  Amoco's 
oil  production  in  EI  85.  Applicant 
proposes  an  initial  term  expiring  five 
years  from  the  date  of  initial  delivery 
and  that  deliveries  would  continue  year- 
to-year  thereafter  unless  cancelled  by 


either  party  by  sixty-day  written  notice. 
Applicant  proposes  transportation 
charges  of  10.8  cents  per  dt  equivalent  of 
gas  redelivered  in  St.  Mary  Parish, 
Louisiana,  and  14.3  cents  per  dt 
equivalent  of  gas  redelivered  in  St. 
Landry,  Acadia  and  Cameron  Parishes, 
Louisiana. 

Applicant  proposes  to  construct  and 
operate  3.2  miles  of  6%-inch  pipeline 
from  the  production  platform  in  EI  85  to 
Applicant's  existing  system  in  EI  99. 
Applicant  indicates  that  the  proposed 
facilities  would  cost  an  estimated 
$1,674,810,  which  would  be  reimbursed 
by  Amoco. 

Comment  date:  August  23, 1985.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

7.  Columbia  Gas  Transmission 
Corporation  and  Carnegie  Natural  Gas 
Company 

(Docket  No.  CP85-687-000] 

Take  notice  that  on  July  10, 1985, 
Columbia  Gas  Transmission 
Corporation  (Columbia),  1700 
MacCorkle  Avenue  SE.,  Charleston, 
West  Virginia  25314,  and  Carnegie 
Natural  Gas  Company  (Carnegie),  800 
Regis  Avenue,  Pittsburgh,  Pennsylvania 
15336,  filed  in  Docket  No.  CP85-687-000 
an  application  pursuant  to  section  7(b) 
of  the  Natural  Gas  Act  for  permission 
and  approval  to  abandon  a  certain 
natural  gas  exchange,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Columbia  and  Carnegie  request 
permission  and  approval  to  abandon  a 
natural  gas  exchange  service  provided 
under  an  exchange  agreement  dated 
August  1. 1961,  between  Carnegie  and 
The  Manufacturers  Light  and  Heat 
Company,  a  predecessor  company  of 
Columbia.  It  is  stated  that  the  exchange 
deliveries  from  Carnegie  to  Columbia 
have  ceased  due  to  the  fact  that 
Carnegie's  wells  located  in  Fayette 
County,  Pennsylvania,  and  Wetzel 
County,  West  Virginia,  are  depleted  to 
the  point  where  it  is  no  longer 
economically  feasible  to  produce  from 
the  wells.  Carnegie's  exchange  volumes 
to  Columbia  were  terminated  dtuing 
March  1983,  and  balancing  of  exchange 
volumes  between  Carnegie  and 
Columbia  was  finalized  during  the  same 
month,  it  is  explained.  It  is  further  stated 
that  due  to  cessation  of  exchange 
deliveries,  the  August  1. 1961  exchange 
agreement  should  be  cancelled  and  the 
exchange  service  provided  therein 
should  be  abandoned. 

Comment  date:  August  23, 1985,  in 
accordance  Standard  Paragraph  F  at  the 
end  of  this  notice. 


8.  Colorado  Interstate  Gas  Company 

(Docket  No.  CP85-69S-000J 

Take  notice  that  on  July  12. 1985, 
Colorado  Interstate  Gas  Company 
(Applicant).  P.O.  Box  1087.  Colorado 
Springs.  Colorado  80944,  filed  in  Docket 
No.  CP85-695-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  construction  and  operation  of  taps 
and  minor  pipeline  facilities  and  the 
transportation  of  natural  gas  incidental 
to  making  direct  sales  to  Union  Oil 
Company  of  California's  (Union)  Adena 
gasoline  plant  located  in  Morgan 
County,  Colorado,  and  to  Helium  Sales. 
Inc's  (HSI),  helium  processing  plant 
located  in  Morton  County.  Kansas,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Applicant  states  that  Union  has 
advised  it  that  potentially  severe 
damage  may  result  from  freezing  in  the 
Adena  gasoline  plant  unless  a  backup 
fuel  supply  is  obtained.  It  is  stated  that 
Applicant  has  agreed  to  make  a  direct 
sale  of  natural  gas  of  up  to  200  Mcf  per 
day  to  the  plant  thereby  fulfilling  the 
plant's  requirement  for  backup  fueL 
Applicant  estimates  that  the  facilities 
necessary  to  effectuate  the  direct  sale 
would  cost  $2,700.  Applicant  states  that 
Union  has  agreed  to  reimburse 
Applicant  for  these  facility  costs. 

In  addition.  Applicant  indicates  that  it 
currently  makes  a  direct  sale  of  up  to 
900  Mcf  of  gas  per  day  to  HSI  for  use  as 
boiler  and  compressor  fuel  in  HSFs 
helium  processing  plant.  The  gas  for  this 
sale,  it  is  indicated,  is  derived  from  the 
Greenwood  field  in  Morton  County. 
Kansas,  and  is  delivered  from  a  non- 
jurisdictional  gathering  line.  It  is  further 
indicated  that  the  gas  in  this  gathering 
line  is  unprocessed  and  at  times  is 
contaminated  with  liquid  hydrocarbons 
and  water  which  pose  problems  to  HSrs 
plant  operations.  Apphcant  states  that 
safety  problems  may  arise  for  HSI  when 
production  from  gas  wells  in  the 
Greenwood  field  containing  hydrogen 
sulphide  commences  in  the  latter  part  of 
1985.  Therefore,  Applicant  proposes  to 
sell  up  to  900  Mcf  per  day  of 
transmission  quality  gas  to  HSL 
Apphcant  estimates  that  the  facihties 
necessary  to  effectuate  the  direct  sale 
with  transmission  quality  gas  would 
cost  $3,300.  Applicant  also  states  that 
HSI  has  agreed  to  reimburse  Applicant 
for  these  faciUty  costs. 

Comment  date:  August  23. 1985.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 
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Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE..  Washington,  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procediu^l  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
9  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  aMowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 


authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.  85-18820  Filed  8-7-85;  8:45  am] 

MLUNQ  cooe  triT-OI-M 

[Docket  Nos.  CPS4-53O-O01  eta!.] 

Mountain  Fuet  Resources  etaL; 
Natural  Gas  Certiflcate  Rlings 

August  1. 1985. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Mountain  Fuel  Resources 

(Docket  No.  CP84-530-001J 

Take  notice  that  on  July  5. 1985. 
Mountain  Fuel  Resources.  Inc. 
(Petitioner).  P.O.  Box  11450.  Salt  Lake 
City.  Utah  84147,  filed  in  Docket  No. 
CP84-530-001  a  petition  to  amend  the 
order  issued  October  29. 1984.  in  Docket 
No.  CP84-530-000.  pursuant  to  section 
7(c)  of  the  Natural  Gas  Act,  so  as  to 
authorize  Petitioner  to  serve  its  local 
distribution  company  affiliate.  Mountain 
Fuel  Supply  Company  (MFSC),  at  three 
additional  existing  delivery  points  under 
its  FERC  Rate  Schedules  CD-I  and  X- 
33,  all  as  more  fully  set  forth  in  the 
petition  to  amend  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Petitioner  explains  that  after  the  filing 
of  its  joint  application  with  MFSC  in 
Docket  No.  CP84-530-000  and 
subsequent  to  the  transfer  of  all 
interstate  transmission  facilities  from 
MFSC  to  Petitioner  as  authorized  by  the 
Commission  in  Opinion  No.  221  (27 
FERC  I  61,316),  it  was  found  that  the 
subject  delivery  points  to  MFSC  had 
been  inadvertently  excluded  under 
FERC  Rate  Schedules  CD-I  and  X-33. 
Petitioner  states  that  the  subject 
delivery  points  involve  facilities  which 
were  acquired  by  it  pursuant  to  Opinion 
No.  221  but  which  were  not  described  in 
the  exhibits  and  testimony  filed  in  the 
corporate  reorganization  proceedings  in 
Docket  No.  CP80-274,  et  al. 

Petitioner  further  explains  that  the 
subject  delivery  points,  identified  as  the 
Tom  Singer,  Lester,  and  Isom  taps 
located  on  its  pipeline  system  in  Unita 
County,  Wyoming,  are  not  included  in 
its  current  service  agreements  with 
MFSC  under  existing  sales  Rate 
Schedule  CD-I  (Wyoming/ Colorado 
Zone)  and  Transportation  Rate  Schedule 
X-33.  Petitioner  requests  that  the  above 
described  delivery  points  be  authorized 
by  the  Commission  as  CD-I  and  X-33 
delivery  points  and  the  order  issued 
October  29. 1984.  be  amended 
accordingly.  Petitioner  asserts  that  the 


inclusion  of  the  additional  CD-I  and  X- 
33  delivery  points  to  MFSC  would  not 
cause  it  to  exceed  the  maximum  daily 
quantities  authorized  by  Opinion  No. 
221. 

Comment  date:  August  22. 1985.  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

2.  Northern  Natural  Gas  Company, 
Division  of  InterNorth,  Inc. 

(Docket  No.  CP85-656-000) 

Take  notice  that  on  June  27, 1985, 
Northern  Natural  Gas  Company. 
Division  of  InterNorth,  Inc.  (Applicant), 
2223  Dodge  Street,  Omaha,  Nebraska 
68102,  filed  in  Docket  No.  CP85-656-000 
an  application  pursuant  to  section  7(b) 
of  the  Natural  Gas  Act  for  permission 
and  approval  to  abandon  a  compressor 
in  Lea  County,  New  Mexico,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Applicant  proposes  to  abandon  and 
remove  a  1,034  horsepower  two  stage 
compressor  unit  in  Lea  County,  New 
Mexico.  It  is  stated  that  the  compressor 
unit  was  installed  in  1978  to  take 
additional  volumes  of  gas  into 
Applicant's  processing  plant.  It  is 
claimed  that  low  natural  gas  production 
and  a  reduction  in  gathering  pressure 
has  resulted  in  the  inefficient  operation 
of  the  compressor.  Applicant  asserts 
that  the  most  economical  and  efficient 
means  of  producing  the  Lea  County  gas 
would  be  to  deliver  it  Warren  Petroleum 
Company  for  processing,  eliminating  the 
need  for  the  1,034  horsepower 
compressor.  Applicant  states  the 
compressor  would  either  be  used 
elsewhere  on  its  system  or  sold. 

Comment  date:  August  22, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  ConsoUdated  Gas  Transmission 
Corporation 

[Docket  No.  CP85-ee3-000] 

Take  notice  that  on  July  11, 1985, 
Consolidated  Gas  Transmission 
Corporation  (Applicant).  445  West  Main 
Street.  Clarksburg,  West  Virginia  26301, 
filed  in  Docket  No.  CP85-693-000  an 
application  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  construction  and 
operation  of  facilities  and  for  permission 
and  approval  to  abandon  certain 
facilities,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  proposes  to  construct  and 
operate  0.55  mile  of  24-inch  transmission 
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pipeline  to  replace  the  existing  14-inch 
Line  No.  44,  located  between  the 
Finnefrock  and  Leidy  compressor 
stations  in  Clinton  County, 
Pennsylvania.  Applicant  states  that  the 
replacement  pipeline  would  allow  it  to 
operate  the  Finnefrock  compressor 
station  more  efficiently,  resulting  in 
reduced  fuel  costs  and  operating 
expenses.  Applicant  further  states  that 
the  replacement  would  increase  the 
reliabihty  and  flexibility  of  its  sales  and 
storage  operations  on  this  part  of  its 
system. 

It  is  explained  that  the  estimated  cost 
of  the  construction  would  be  $575,000 
which  would  be  fmanced  from  funds  on 
hand  or  obtained  from  Applicant's 
parent  company,  Consolidated  Natural 
Gas  Company. 

Comment  date:  August  22, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Consolidated  Gas  Transmission 
Corporation 

[Docket  No.  CP85-651-OO0J 

Take  notice  that  on  June  26, 1985, 
Consolidated  Gas  Transmission 
Corporation  (Consolidated),  445  West 
Main  Street,  Clarksburg,  West  Virginia 
26301,  filed  in  Docket  No.  CP85-651-000 
an  application  pursuant  to  section  7  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  it  to  construct  and  operate 
certain  transmission  facilities  and  for 
permission  and  approval  to  abandon 
other  transmission  facilities  at 
Consohdated's  Mcllwain  Junction  in 
Armstrong  County,  Pennsylvania,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

The  application  reflects  that 
Consohdated's  Mcllwain  Junction  is  the 
site  where  Consolidated's  Line  No.  26 
crosses  Line  Nos.  9  and  19,  and  that 
presently  there  is  no  direct  connection 
between  Line  No.  26  and  either  Line  No. 
9  or  19  at  the  junction.  Consolidated 
states  that  by  interconnecting  these 
pipelines  at  Mcllwain  Junction,  it  would 
be  able  to  make  more  efficient  use  of  its 
system  and  save  approximately  $995,800 
annually  in  compression  costs. 

Consolidated  also  proposes  to 
abandon  (1)  a  1,700-foot  segment  of  Line 
No.  9;  (2)  Line  No.  27,  consisting  of 
approximately  1,300  feet  and  (3)  the 
gate  assembly  at  the  junction  of  Line 
Nos.  9, 19,  and  27.  Additionally, 
Consolidated  proposes  to  construct  and 
operate  (1)  a  200-foot  portion  of  Line  No. 
19  to  bypass  the  old  gate  assembly;  (2)  a 
50-foot  connection  between  Line  Nos.  26 
and  19  (north  from  the  junction);  and  (3) 
the  replacement  of  800  feet  of  20-inch 


pipeline  with  30-inch  pipeline  to  tie  Line 
Nos.  9  and  19  with  Line  No.  26  (east 
from  the  junction).  Consolidated  states 
that  after  completion  of  the  projects  the 
junction  would  have  two  separate 
functions:  (1)  Gas  flowing  into  the 
junction  from  the  west  in  Line  No.  28 
would  leave  the  junction  in  a  northerly 
direction  through  Line  Nos.  9  and  19; 
and  (2)  gas  flowing  into  the  junction 
from  the  south  in  Line  Nos.  9  and  19 
would  leave  the  junction  in  an  easterly 
direction  through  Line  Nos.  26  and 
TL-380. 

The  application  states  that  the 
proposed  construction  activities  would 
cost  $375,000,  exclusive  of  filing  fees, 
and  would  be  financed  fiom  funds  on 
hand  or  to  be  obtained  from 
Consolidated's  parent  company. 
Consolidated  Natiu-al  Gas  Company. 
The  application  states  the  proposed 
activities  would  take  approximately  four 
weeks  to  complete  and  would  have  no 
significant  environmental  impact,  as 
they  would  be  conducted  on  existing, 
already  disturbed  sites. 

Comment  date:  August  22, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  Columbia  Gulf  Transmission 
Company 

[Docket  No.  CP85-7O5-OO0J 

Take  notice  that  on  July  15, 1985, 
Columbia  Gulf  Transmission  Company, 
P.O.  Box  683,  Houston,  Texas,  77001 
(Applicant),  filed  in  Docket  No.  CP85- 
705-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  transportation 
of  natural  gas  for  Gulf  Oil  Corporation 
(Gulf),  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  proposes  to  transport  on  a 
best-efforts,  interruptible  basis  up  to 
2,000  Mcf  per  day  of  Gulfs  gas  produced 
from  South  TimbaUer  Blocks  35  and  37. 
offshore  Louisiana. 

Applicant  would  transport  such 
volumes  of  gas  for  Gulf  from  the 
interconnection  of  the  facilities  of  Gulf 
and  AppUcant's  jointly  owned  South 
Timbalier  37  pipeline  near  the  outlet  of 
the  East  Timbalier  Island  separation 
plant  in  Lafourche  Parish,  Louisiana, 
and  would  redeUver  equivalent  volumes 
to  Gulf  at  the  existing  measuring  station 
No.  495  connecting  the  facilities  of 
Applicant  and  Gulf,  lociated  near 
Venice,  Plaquemines  Parish,  Louisiana. 

Applicant  states  that  Gulf  would  pay 
Applicant  a  charge  of  12.42  cents  per 
Mcf  of  gas  received  for  transportation  at 


the  point  of  receipt  as  prescribed  in 
Docket  No.  RP84-74.  It  is  stated  that  the 
transportation  would  continue  for  a 
period  of  five  years  from  the  date  of 
initial  delivery  and  monthly  thereafter 
unless  terminated  by  either  party. 

Applicant  submits  that  the  instant 
proposal  is  the  most  practical  and 
economical  way  of  making  Gulfs  gas 
available  to  Gulf  at  Venice,  Louisiana. 

Comment  date:  August  22. 1985.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

6.  Columbia  Gas  Transnusskn 
Corporation  and  Cohunbia  Golf 
Transmission  Company 

[Docket  No.  CP85-609-OOOJ 

Take  notice  that  cm  July  12. 1965. 
Columbia  Gas  Transmission 
Corporation  (Columbia  Transmission). 
1700  MacCoride  Avenue  SEL.  Charleston. 
West  Virginia  25314,  and  Columbia  Gulf 
Transmission  Company  (Columbia 
Gulf).  3805  West  Alabama  Avenue. 
Houston,  Texas  77027,  hereinafter 
referred  to  jointly  as  Appbcants.  filed  in 
Docket  No.  CP85-699-000  a  request 
pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  Verhoff  Alfalfa  Mills,  Inc. 
(Verhoff).  under  the  certificates  issued 
in  Docket  Nos.  CP83-76-000  and  CP83- 
496-000,  respectively,  pursuant  to 
section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Applicants  propose  to  transport  up  to 
340  million  Btu  equivalent  of  natural  gas 
per  day  on  behalf  of  Verhoff  through 
October  31. 1965.  Columbia  Gulf  states 
that  it  would  receixe  the  quantities  of 
gas  at  existing  points  of  receipt  in 
Louisiana  and  redeliver  to  Columbia 
Transmission  which  would  redeliver  to 
West  Ohio  Gas  Company  (West  Ohio) 
for  ultimate  delivery  to  Verhoff. 

Columbia  Gulf  stats  that  it  would 
charge  one  of  the  rates  in  its  Rate 
Schedule  T-2  for  its  transportation 
service:  offshore  to  Kentucky — 23.92 
cents  per  dt  equivalent  of  gas  and  retam 
1.69  percent  of  the  total  quantity  of  gas 
delivered  into  its  system  for  company- 
use  and  unaccounted-for  gas:  lateral 
onshore  to  Kentucky — 14.28  cents  per  dt 
equivalent  of  gas  and  retain  1.50 
percent;  Rayne,  Louisiana,  to 
Kentucky — 12.76  cents  per  dt  equivalent 
of  gas  and  retain  1.50  percent  and 
Corinth,  Mississippi,  to  Kentucky — 6.38 
cents  per  dt  equivalent  of  gas  and  retain 
0.75  percent 
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Columbia  Transmission  states  that  it 
would  charge  one  of  the  rates  in  its 
Rules  Schedule  TS-1  for  its 
transportation  service:  Gas  received 
from  Columbia  Gulf  at  Leach, 
Kentucky — 21.16  cents  per  dt  equivalent 
and  gas  received  from  Columbia  Gulf  at 
receipt  points  other  than  Leach. 
Kentucky — 29.93  cents  per  dt  equivalent 
provided  the  volumes  are  within  West 
Ohio's  total  daily  entitlements  (TDE). 
However,  Columbia  Transmission  states 
it  would  charge  32.50  cents  per  dt 
equivalent  for  gas  it  receives  from 
Columbia  Gulf  at  Leach,  Kentucky;  and 
41.27  cents  per  dt  equivalent  for  gas 
received  from  receipt  points  other  than 
Leach,  Kentucky,  if  the  volumes  are  in 
excess  of  West  Ohio's  TDEs.  Columbia 
Transmission  further  states  it  would 
retain  2.43  percent  of  the  total  quantity 
of  gas  delivered  into  its  system  for 
company-use  and  unaccounted-for  gas. 
In  addition.  Columbia  Transmission 
states  it  would  collect  the  General  R&D 
Funding  Unit  of  the  Gas  Research 
Institute  for  all  quantities  transported 
under  the  transportation  arrangement. 

Comment  date:  September  16. 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Columbia  Gas  Transmissioo 
Corporation  and  Columbia  Gulf 
Transmission  Company 

(Docket  No.  CP85-700-<X»j 

Take  notice  that  on  July  12, 1985, 
Columbia  Gas  Transmission 
Corporation  (Columbia  Transmission), 
1700  MacCorkle  Avenue  SE..  Charleston. 
West  Virginia  25314,  and  Columbia  Gulf 
Transmission  Company  (Columbia 
Gulf),  3805  West  Alabama  Avenue, 
Houston.  Texas  77027,  hereinafter 
referred  to  jointly  as  Applicants,  filed  in 
Docket  No.  CP85-700-000  a  request 
pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authority  to  transport  natural  gas  on 
behalf  of  Thermal  Resources  of 
Baltimore,  Inc.  (Agent),  and  Baltimore 
Steam  Company  (Buyer)  (Baltimore 
Steam  Company)  under  the  certificates 
issued  in  Docket  Nos.  CP83-76-000  and 
CP83-496-000,  respectively,  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Applicants  propose  to  transport  up  to 
15.4  billion  Btu  equivalent  of  natural  gas 
per  day  on  behalf  of  Baltimore  Steam 
Company  through  October  31. 1985. 
Columbia  Gulf  would  receive  the 
quantities  at  existing  points  of  receipt  in 
Louisiana  and  redeliver  to  Columbia 


Transmission  which  would  redeliver  to 
Baltimore  Gas  and  Electric  Company 
(BG&E)  for  ultimate  delivery  to 
Baltimore  Steam  Company. 

Columbia  Gulf  states  that  it  would 
charge  one  of  the  rates  in  its  Rate 
Schedule  T-2  for  its  transportation 
service:  offshore  to  Kentucky — 23.92 
cents  per  dt  equivalent  of  gas  and  retain 
1.69  percent  of  the  total  quantity  of  gas 
delivered  into  its  system  for  company- 
use  and  unaccounted-for  gas;  lateral 
onshore  to  Kentucky — 14.28  cent  per  dt 
equivalent  of  gas  and  retain  1.50 
percent;  Rayne,  Louisiana,  to 
Kentucky — 12.76  cents  per  dt  equivalent 
of  gas  and  retain  1.50  percent;  and 
Corinth.  Mississippi,  to  Kentucky — 6.38 
cents  per  dt  equivalent  of  gas  and  retain 
0.75  percent. 

Columbia  Transmission  states  that  it 
would  charge  one  of  the  rates  in  its 
Rates  Schedule  TS-1  for  its 
transportation  service:  gas  received 
from  Columbia  Gulf  at  Leach.  Kentucky, 
21.16  cents  per  dt  equivalent  and  gas 
received  from  Columbia  Gulf  at  receipt 
points  other  than  Leach,  Kentucky — 
29.93  cents  per  dt  equivalent  provided 
the  volumes  are  within  BG&E's  total 
daily  entitlements  (TDE).  However. 
Columbia  Transmission  states  it  would 
charge  32.50  cents  per  dt  equivalent  for 
gas  it  receives  from  Columbia  Gulf  at 
Leach.  Kentucky;  41.27  cents  per  dt 
equivalent  for  gas  received  from  receipt 
points  other  than  Leach.  Kentucky,  if  the 
volumes  are  in  excess  of  BG&E's  TDE. 
Columbia  Transmission  further  states  it 
would  retain  2.43  percent  of  the  total 
quantity  of  gas  delivered  into  its  system 
for  company-use  and  unaccounted-for 
gas.  In  addition.  Columbia  Transmission 
states  it  would  collect  the  General  R&D 
Funding  Unit  of  the  Gas  Research 
Institute  for  all  quantities  transported 
under  the  transportation  arrangement. 

Applicants  also  requests  flexible 
authority  to  add  or  delete  receipt/ 
delivery  points  associated  with  sources 
of  gas  acquired  by  the  end-user.  The 
flexible  authority  requested  applies  only 
to  points  related  to  sources  of  gas 
supply,  not  to  delivery  points  in  the 
market  area.  Applicants  would  file  a 
report  providing  certain  information 
with  regard  to  the  addition  or  deletion  of 
sources  of  gas  as  further  detailed  in  the 
application  and  any  additional  sources 
of  gas  would  only  be  obtained  to 
constitute  the  transportation  quantities 
herein  and  not  to  increase  those 
quantities. 

Comment  date:  September  16. 1985.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


8.  Columbia  Gas  Transmission 
Corporation  Columbia  Gulf 
Transmission  Company 

(Docket  No.  CP8S-69ft-000) 

Take  notice  that  on  July  12, 1985, 
Columbia  Gas  Transmission 
Corporation  (Columbia  Transmission), 
1700  MacCorkle  Avenue  SE.,  Charleston, 
West  Virginia  25314.  and  Columbia  Gulf 
Transmission  Company  (Columbia 
Gulf).  3850  West  Alabama  Avenue. 
Houston,  Texas  77027,  hereinafter 
referred  to  jointly  as  Applicants,  filed  in 
Docket  No.  CP85-^98-000  a  request 
pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authority  to  transport  natural  gas  on 
behalf  of  United  States  Gypsum 
Company  (U.S.  Gypsum)  under  the 
certificates  issued  in  Docket  Nos.  CP83- 
76-000  and  CP83-496-000,  respectively, 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Specifically,  Applicants  propose  to 
transport  up  to  2.5  billion  Btu  equivalent 
of  natural  gas  per  day  on  behalf  of  U.S. 
Gypsum  through  October  31, 1985. 
Columbia  Gulf  would  receive  the  gas  at 
existing  points  of  receipt  in  Louisiana 
and  redeliver  to  Columbia  Transmission 
which  would  redeliver  to  Baltimore  Gas 
and  Electric  Company  (BG&E)  for 
ultimate  dehvery  to  U.S.  Gypsum. 

Columbia  Gulf  states  that  it  would 
charge  one  of  the  rates  in  its  Rate 
Schedule  T-2  for  its  transportation 
service:  offshore  to  Kentucky — 23.92 
cents  per  dt  equivalent  of  gas  and  retain 
1.69  percent  of  the  total  quantity  of  gas 
delivered  into  its  system  for  company- 
use  and  unaccounted-for  gas;  lateral 
onshore  to  Kentucky — 14.28  cents  per  dt 
equivalent  of  gas  and  retain  1.50 
percent;  Rayne,  Louisiana,  to 
Kentucky — 12.76  cents  per  dt  equivalent 
of  gas  and  retain  1.50  percent;  and 
Corinth,  Mississippi,  to  Kentucky — 6.38 
cents  per  dt  equivalent  of  gas  and  retain 
0.75  percent. 

Columbia  Transmission  states  that  it 
would  charge  one  of  the  rates  in  its  Rate 
Schedule  TS-1  for  its  transportation 
service:  Gas  received  from  Columbia 
Gulf  at  Leach,  Kentucky — 21.16  cents 
per  dt  equivalent  and  gas  received  from 
Columbia  Gulf  at  receipt  points  other 
than  Leach,  Kentucky — 29.93  cents  per 
dt  equivalent  provided  the  volumes  are 
within  BG&E's  total  daily  entitlements 
(TDE).  However,  Columbia 
"Transmission  states  it  would  cnarge 
32.50  cents  per  dt  equivalent  for  gas  it 
receives  from  Columbia  Gulf  at  Leach, 
Kentucky;  and  41.27  cents  per  dt 
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equivalent  for  gas  received  from  receipt 
points  other  than  Ltach,  Kentucky,  if  the 
volumes  are  in  excess  of  BG&E's  TDE's. 
Columbia  Transmission  further  states  it 
would  retain  2.43  percent  of  the  total 
quantity  of  gas  delivered  into  its  system 
for  company-use  and  unaccounted-for 
gas.  In  addition,  Columbia  Transmission 
states  it  would  collect  the  General  R&D 
Funding  Unit  of  the  Gas  Research 
Institute  for  all  quantities  transported 
under  the  transportation  arrangement. 

Applicants  also  request  flexible 
authority  to  add  or  delete  receipt/ 
delivery  points  associated  with  sources 
of  gas  acquired  by  the  end-user.  The 
flexible  authority  requested  applies  only 
to  points  related  to  sources  of  gas 
supply,  not  to  delivery  points  in  the 
market  area.  Applicants  will  file  a  report 
providing  certain  information  with 
regard  to  the  addition  or  deletion  of 
sources  of  gas  as  further  detailed  in  the 
application  and  any  additional  sources 
of  gas  would  only  be  obtained  to 
constitute  the  transportation  quantities 
herein  and  not  to  increase  those 
quantities. 

Comment  date:  September  16, 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

9.  Columbia  Gas  Transmission 
Corporation  and  Columbia  Gulf 
Transmission  Company 

[Docket  No.  CP85-689-0001 

Take  notice  that  on  July  10, 1985. 
Columbia  Gas  Transmission 
Corporation  (Columbia  Gas).  1700 
MacCorkle  Avenue  SE.,  Charleston, 
West  Virginia  25314,  and  Columbia  Gulf 
Transmission  Company  (Columbia 
Gulf),  3805  West  Alabama  Avenue, 
Houston,  Texas  77027,  filed  in  Docket 
No.  CP85-689-000  a  joint  request 
pursuant  to  S  157.205  of  the  regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  for  authorization  to  transport 
natural  gas  for  Owens-Illinois.  Inc. 
(Owens-Illinois),  under  the  certificates 
issued  in  Docket  Nos.  CP83-76-000  and 
CP83-496-000.  respectively,  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Columbia  Gas  and  Columbia  Gulf 
propose  to  transport  up  to  2.5  billion  Btu 
of  natural  gas  per  day  for  Owens-Illinois 
until  October  31. 1985.  It  is  stated  that 
Owens-Illinois  would  purchase  the  gas 
from  The  Resource  Group.  Columbia 
Gulf  would  receive  the  gas  from  United 
Gas  Pipe  Line  Company  at  existing 
interconnections  in  Olla  and/or  Erath. 
Louisiana,  and  would  transport  and 
deliver  the  gas  to  Columbia  Gas  which 
would  transport  and  deliver  the  gas  to 


Columbia  Gas  of  Ohio,  Inc.  (COH),  it  is 
stated.  It  is  further  stated  that  COH 
would  transport  and  deliver  the  gas  to 
Ownes-Ulinois'  Toledo.  Ohio,  plant 
where  the  gas  would  be  used  to  melt 
glass. 

Columbia  Gulf  states  that  it  would 
charge  one  of  the  rates  in  its  Rate 
Schedule  T-2  for  its  transportation 
service:  offshore  to  Kentucky — 23.92 
cents  per  dt  equivalent  of  gas  and  retain 
1.69  percent  of  the  total  quantity  of  gas 
delivered  into  its  system  for  company- 
use  and  unaccounted-for  gas;  lateral 
onshore  to  Kentucky — 14.28  cents  per  dt 
equivalent  of  gas  and  retain  1.50 
percent;  Rayne,  Louisiana,  to 
Kentucky — 12.76  cents  per  dt  equivalent 
of  gas  and  retain  1.50  percent;  and 
Corinth,  Mississippi,  to  Kentucky — 6.38 
cents  per  dt  equivalent  of  gas  and  retain 
0.75  percent. 

Columbia  Gas  states  that  it  would 
charge  one  of  the  rates  in  its  Rate 
Schedule  TS-1  for  its  transportation 
service:  gas  received  from  Columbia 
Gulf  at  Leach,  Kentucky — 21.16  cents 
per  dt  equivalent  of  gas  received  from 
Columbia  Gulf  at  receipt  points  other 
than  Leach,  Kentucky — 29.93  cents  per 
dt  equivalent  provided  the  volumes  are 
within  COH's  total  daily  entitlements 
(TDE).  However.  Columbia  Gas  states  it 
would  charge  32.50  cents  per  dt 
equivalent  for  gas  it  receives  from 
Columbia  Gulf  at  Leach.  Kentucky,  and 
41.27  cents  per  dt  equivalent  for  gas 
received  from  receipt  points  other  than 
Leach,  Kentucky,  if  the  volumes  are  in 
excess  of  COH's  TDE's.  Columbia  Gas 
further  states  it  would  retain  2.43 
percent  of  the  total  quantity  of  gas 
delivered  into  its  system  for  company- 
use  and  unaccounted-for  gas.  In 
addition,  Columbia  Gas  states  it  would 
collect  the  General  R&D  Funding  Unit 
of  the  Gas  Research  Institute  for  all 
quantities  transported  under  the 
transportation  arrangement. 

Comment  date:  September  16, 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

10.  Columbia  Gas  Transmission 
Corporation 

[Docket  No.  CP85-691-000J 

Take  notice  that  on  July  11, 1985, 
Columbia  Gas  Transmission 
Corporation  (Columbia),  1700 
MacCorkle  Avenue.  S.E..  Charleston, 
West  Virginia  25314,  filed  in  Docket  No. 
CP85-691-000  a  request  pursuant  to 
§  157.205  of  the  Commission's    . 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  on  behalf  of 
International  Harvester  Company 
(International  Harvester)  under  the 


certificate  issued  in  Docket  No.  CP83- 
76-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Columbia  proposes  to  transport  up  to 
1,580  million  Btu  equivalent  of  natural 
gas  per  day  for  international  Harvester 
through  October  31, 1985.  Columbia 
states  that  the  gas  to  be  transported 
would  be  purchased  from  OMAC  Oil  & 
Gas  Co.  (OMAC)  and  would  be  used  as 
boiler  fuel  in  International  Harvester's 
Springfield.  Ohio,  plant. 

It  is  indicated  that  International 
Harvester  has  made  arrangements  to 
purchase  this  gas  from  OMAC. 
Columbia  states  that  it  would  receive 
the  gas  from  OMAC  and  redeliver  the 
gas  to  Columbia  Gas  of  Ohio.  Inc. 
(COH).  the  distribution  company  serving 
International  Harvester,  near 
Springfield.  Ohio. 

Columbia  states  that  it  would  charge 
one  of  the  rates  in  its  Rate  Schedule  TS- 
1  for  its  transportation  service:  gas 
received  from  receipt  points  other  than 
Leach,  Kentucky — 29.93  cents  per 
million  Btu  provided  the  volumes  are 
within  COH's  total  daily  entitlements 
(TDE).  However,  Columbia  states  it 
would  charge  41.27  cents  per  million  Btu 
for  gas  received  from  receipt  points 
other  than  Leach,  Kentucky,  if  the 
volumes  are  in  excess  of  COH's  TDE. 
Columbia  further  states  it  would  retain 
2.43  percent  of  the  total  quantity  of  gas 
delivered  into  its  system  for  company- 
use  and  unaccounted-for  gas.  In 
addition.  Columbia  states  it  would 
collect  the  General  R&D  Funding  Unit 
of  the  Gas  Research  Institute  for  all 
quantities  transported  under  the 
transportation  arrangement. 

Comment  date:  September  16. 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

11.  Colorado  Interstate  Gas  Company 

[Docket  No.  CP85-633-000J 

Take  notice  that  on  ]une  21, 1385, 
Colorado  Interstate  Gas  Company 
(Applicant),  Post  Office  Box  1087. 
Colorado  Springs,  Colorado  80944.  filed 
in  Docket  No.  CP  85-633-000  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  transportation  of  natural 
gas  for  Cheyenee  Light.  Fuel  and  Power 
Company  (Cheyenne),  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Applicant  states  that  pursuant  to  a 
transportation  agreement,  dated  May  22, 
1985,  between  Applicant  and  Cheyenne. 
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Applicant  would  transport  up  to  8,000 
Mcf  of  natural  gas  per  day  on  an 
interruptible  basis  on  behalf  of 
Cheyenne.  Applicant  states  that  no  new 
facilities  would  be  required.  Applicant 
states  that  it  would  receive  the  gas  at 
existing  interconnections  from  Williston 
Basin  Interstate  Pipeline  Company 
(Williston  Basin)  at  the  Elk  Basin  point 
of  delivery  in  Park  County,  Wyoming, 
and  the  Madden  point  of  delivery  in 
Fremont  County,  Wyoming,  and  from 
MIGC.  Inc.,  at  the  Powder  River  Basin 
point  of  delivery  in  Converse  County, 
Wyoming.  Applicant  states  that  the 
redelivery  would  be  made  at  the 
existing  interconnection  at  Norfolk- 
Terry  meter  station  in  Weld  County, 
Colorado. 

Applicant  specifically  requests 
authority  to  add  and  delete  delivery 
points,  which  may  require  the 
construction  and  operation  of  additional 
facilities  under  Applicant's  blanket 
certificate  in  Docket  No.  CP83-21-000  or 
specific  apphcation.  as  appropriate. 

Applicant  also  requests  authority  to 
file  annually,  on  or  about  January  31, 
tariff  revisions,  as  necessary,  to  inform 
the  Commission  of  dehvery  point 
additions  or  deletions. 

Applicant  further  states  that 
Cheyenne  would  pay  a  transportation 
charge  of  57.54  cents  per  Mcf  for 
redelivery  of  thermally  equivalent 
volumes  less  any  applicable  fuel  gas  and 
unaccounted-for  gas  volumes. 

Comment  date:  August  22, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE..  Washington,  D.C. 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 


and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natiu-al  Gas  Act. 
Kenneth  F.  Phimb, 
Secretary. 
(FR  Doc.  85-18822  Filed  8-7-85;  8:45  am] 

BILUNO  COOC  C717-41-II 


FEDERAL  MARITIME  COMMISSION 

Agency  Information  Collection 
Activities  Submitted  for  0MB  Review 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
items  have  been  submitted  to  OMB  for 
review  pursuant  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501.  et 
seq.).  Requests  for  information, 
including  copies  of  the  collections  of 
information  and  supporting 
documentation,  may  be  obtained  from 
Bruce  A.  Dombrowski,  Acting  Secretary, 
Federal  Maritime  Commission.  1100  L 
Street,  NW.,  Room  11101,  Washington. 
D.C.  20573.  telephone  number  (202)  523- 
5725.  Comments  may  be  submitted  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Attention:  Desk  Officer  for  the 
Federal  Maritime  Commission,  within  15 


days  after  the  date  of  the  Federal 
Register  in  which  this  notice  appears. 

Summary  of  Items  Submitted  for  OMB 
Review 

46  CFR  Part  582— Certification  of 
Company  Policies  and  Efforts  to 
Combat  Rebating  in  the  Foreign 
Commerce  of  the  United  States 

FMC  requests  an  extension  of 
clearance  for  this  rule  which  requires 
the  Chief  Executive  Officer  of  every 
common  carrier  in  the  U.S.  foreign 
commerce  to  file  a  written  certification 
with  the  Commission  attesting  to  the 
company's  prohibition  against  receiving 
or  paying  rebates  by  May  15  of  each 
year.  The  Commission  estimates  that 
approximately  1050  NVOCCs  and  500 
VOCCs  will  file  annual  anti-rebate 
certifications.  Total  estimated  cost  to 
the  Federal  Government  is 
approximately  $27,500.00;  total 
estimated  cost  to  respondents  is 
$51,600.00. 

46  CFR  Part  560— Filing  of  Agreements 
by  Common  Carriers  and  Other  Persons 
Subject  to  the  Shipping  Act,  1918 

FMC  requests  an  extension  of 
clearance  for  this  rule  which  implements 
section  15  of  the  Shipping  Act,  1916 
authority  granted  to  the  Commission  to 
approve,  disapprove,  cancel  or  modify 
agreements  or  agreement  modifications. 
Persons  seeking  antitrust  protection 
provided  by  the  Act  must  provide  the 
Commission  with  agreements  and 
modifications  or  cancellations  of  such 
agreements  under  the  Act's 
requirements.  The  Commission 
estimates  that  approximately  10 
agreements  per  year  will  be  filed.  Total 
estimated  cost  to  the  Federal 
Government  is  approximately  $12,876; 
total  estimated  cost  to  respondents  is 
$9,200.00. 

Bruce  A.  Dombrowski, 
Acting  Secretary. 
[FR  Doc.  85-18803  Filed  8-7-85;  8:45  am] 

MLUNQ  COOe  (730-01-11 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  82N-0153;  DESI  11 409  and 
50230) 

Certain  Fixed^ombinatk>n  Antibiotic/ 
Antifungal  Products;  Withdrawal  of 
Approval  of  New  Drug  Applications 

AGENCY:  Food  and  Drug  Administration. 
ACTKMl:  Notice. 
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summary:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  new  drug  applications  for  14 
oral  antibiotic/antifungal  products.  The 
basis  of  the  withdrawal  is  that  there  is  a 
lack  of  substantial  evidence  that  these 
fixed-combination  dnigs  are  effective. 
EFFECTIVE  DATE:  September  9. 1985. 
ADDRESS:  Requests  for  an  opinion  on  the 
applicability  of  this  notice  to  a  specific 
drug  product  should  be  directed  to  the 
Division  of  Drug  Labeling  Compliance 
(HFN-310).  Center  for  Drugs  and 
Biologies.  Food  and  Drug 
Administration,  Rm.  216.  5640  Nicholson 
Lane.  Rockville.  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  Reuter,  Center  for  Dn;igs  and 
Biologies  (HFN-366).  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857,  301^143-3650. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

In  a  notice  (DESI 11409]  published  in 
the  Federal  Register  of  November  13, 
1969  (34  PR  18161),  the  Commissioner  of 
Food  and  Drugs  announced  that,  as  part 
of  the  Drug  Efficacy  Study 
Implementation  (DESI)  program,  he  was 
revoking  regulations  describing  the 
conditions  for  certification  of  certain 
oral  fixed-combination  antibiotic/ 
antifungal  drug  products  containing 
either  tetracycline,  oxytetracycline,  or 
demeclocycline,  with  nystatin.  A  similar 
notice  (DESI  50230)  published  in  the 
Federal  Register  of  June  13, 1969  (34  FR 
9336)  revoked  regulations  for 
combinations  containing  either 
tetracycline  or  chlortetracycline  with 
amphotericin  B.  The  actions  were  based 
on  a  review  of  comments  received  from 
the  National  Academy  of  Sciences/ 
National  Research  Council,  Drug 
Efficacy  Study  Group. 

In  accordance  with  section  507  (f)  and 
(h)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U  S.C.  357  (f) 
and  (h)),  the  manufacturers  of  drug 
products  subject  to  the  two  notices 
above  submitted  objections  and  hearing 
requests  contesting  the  revocations.  The 
manufacturers  later  submitted  data  and 
other  material  to  support  their  requests. 
Accordingly,  in  Federal  Register  notices 
published  December  31, 1969  (34  FR 
20427)  and  April  9, 1970  (35  FR  5811),  the 
November  13, 1969  notice  was  stayed 
pending  completion  of  the  agency's 
review  of  the  submitted  data.  The  June 
13, 1969  notice  was  also  stayed,  but  this 
decision  was  not  announced  in  the 
Federal  Register. 

Subsequently,  in  a  notice  published  in 
the  Federal  Register  of  May  28, 1982  (47 
FR  23564),  the  Commissioner  announced 
a  formal  evidentiary  hearing  for  oral 


combination  drugs  containing 
antibiotics  and  antifungal  agents.  The 
notice  listed  as  parties  in  the  hearing  (in 
addition  to  FDA's  Bureau  of  Drugs,  now 
the  Centet  for  Drugs  and  Biologies)  five 
sponsors  of  the  drug  products  that  are 
described  in  sections  II  and  III  below. 

In  response  to  the  May  28, 1982  notice, 
three  of  the  five  sponsors  filed  a  timely 
notice  of  their  intent  to  participate  as 
required  by  21  CFR  12.85.  The  remaining 
two  sponsors  did  not  file  a  notice  of 
participation.  One  of  the  three  sponsors 
who  filed  a  notice  subsequently 
withdrew  its  hearing  request- Therefore, 
only  two  of  the  five  sponsors  hsted  as 
parties  actually  participated  in  the 
hearing. 

On  April  26, 1984,  the  presiding  officer 
in  the  hearing  ruled  in  favor  of  the 
Center  for  Drugs  and  Biologies  with 
respect  to  all  the  drug  products 
involved,  concluding  that  the  efficacy  of 
the  drug  products  had  not  been  shown 
to  be  supported  by  substantial  evidence. 
Only  one  of  the  two  sponsors  who 
participated  in  the  hearing  appealed  the 
decision  to  the  Commissioner  be  filing 
exceptions.  The  Commissioner  is  now 
reviewing  these  exceptions.  In  this 
notice,  the  Commissioner  is 
withdrawing  approval  of  the  products 
that  are  no  longer  involved  in  the 
proceeding. 

II.  Drugs  for  Which  Approval  is  Being 
Withdrawn 

A.  The  sponsors  of  the  five  products 
listed  below  failed  to  file  a  required 
notice  of  participation,  and  thereby 
waived  their  right  to  a  hearing  (21  CFR 
12.45(c)  and  12.85(d)).  The  products  are 
no  longer  marketed.  For  reference,  the 
corresponding  antibiotic  regulation 
sections  are  also  identified. 

1.  NDA  60-425;  Comyein  Half-Strength 
Capsules  and  Comyein  Capsules 
containing  tetracycline  phosphate 
complex  and  mystatin  (§  446.181b); 
formerly  marketed  by  The  Upjohn  Co., 
7171  Poriage  Rd.,  Kalamazoo,  MI  49002. 

2.  NDA  60-541;  Tetrex-F  Capsules 
containing  tetracycline  phosphate 
complex  and  nystatin  (§  446.181b); 
formerly  marketed  by  Bristol 
Laboratories,  Division  of  Bristrol-Myers 
Co.,  P.O.  Box  657,  Syracuse,  NY  13201. 

3.  NDA  60-753;  Tetrex-F  Oral 
Suspension  containing  tetracycline 
phosphate  complex  and  nystatin 
(I  446.180a);  Bristol  Laboratories. 

4.  NDA  60-674;  Tetrex-F  for  Oral 
Suspension  containing  tetracycline  and 
nystatin  (§  446.180b);  Bristol 
Laboratories. 

B.  A  notice  of  participation  was  filed 
for  the  five  products  described 
immediately  below;  however,  the 
sponsor  later  voluntarily  withdrew  its 


hearing  request  and  no  longer  maricets 
the  products. 

1.  NDA  50-034;  Declostatin  Tablets 
containing  demeclocycline  and  nystatin 
(§  446.116b);  formerly  manufactiu^d  by 
Lederle  Laboratories,  Division  of 
American  Cyanamid  Co.,  West 
Middleton  Rd.,  Peari  River,  NY  10965. 

2.  NDA  50-258;  Declostatin  Oral 
Suspension  containing  demeclocycline 
and  nystatin  (S  446.115c);  Lederle 
Laboratories. 

3.  NDA  50-259;  Declostatin  capsules 
containing  demeclocycline  and  nystatin 
(§  446.116d);  Lederel  Laboratories. 

4.  NDA  50-283;  Achrostatin  V  for  Oral 
Suspension  containing  tetracycline  and 
nystatin  (§  446.180b);  Lederle 
Laboratories. 

5.  NDA  60-433;  Achrostatin  V 
Capsules  containing  tetracycline  and 
nystatin  (§  446.181b);  Lederle 
Laboratories. 

C.  A  formal  evidentiary  public  hearing 
was  held  pursuant  to  21  CFR  Part  12. 
The  hearing  included  the  sponsor  of  the 
four  products  listed  immediately  below. 
In  his  initial  decision,  the  presiding 
officer  concluded  that  the  available  data 
do  not  constitute  substantial  evidence  of 
the  effectiveness  of  the  drugs  in 
question.  The  sponsor  of  the  drug 
products  listed  below  did  not  file  any 
exceptions  to  that  decision.  Unless  a 
hearing  participant  files  an  exception  to 
the  presiding  officer's  finding,  the  initial 
decision,  as  it  applies  to  that 
participant's  products,  becomes  a  final 
agency  decision  (21  CFR  12.120(e)). 

1.  NDA  60-283;  Tetrastatin  Capsules 
containing  tetracycline  hydrochloride 
and  nystatin  (§  446.181b);  manufactured 
by  Pfizer  Laboratories,  235  East  42d  St.. 
New  York.  NY  10017. 

2.  NDA  60-287;  Tetrastatin  for  Oral 
Suspension  containing  tetracycline 
hydrochloride  and  nystatin  (§  446.180b): 
Pfizer. 

3.  NDA  60-597;  Terrastatin  Capsules 
containing  oxytetracycline  and  nystatin 
(§  446.165c);  Pfizer. 

4.  NDA  60-598;  Terrastatin  for  Oral 
Suspension  containing  oxytetracycline 
and  nystatin  (§  446.165e):  Pfizer. 

All  of  the  antibiotic  drug  products 
identified  in  this  notice  were  originally 
certified  or  released  under  section  507  of 
the  act  (21  U.S.C.  357).  However,  in  the 
Federal  Register  of  September  7, 1982 
(47  FR  39155),  FDA  amended  the 
antibiotic  regulations  to  exempt  these 
drug  products  from  certification 
requirements.  The  September  7, 1982 
notice  stated  that,  in  accordance  with 
section  507(e)  of  the  act,  antibiotic- 
containing  drugs  exempted  from  the 
requirements  for  batch  certification 
which  are  the  subject  of  approved  Form 
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5  or  Form  6  applications  are  subject  to 
section  505  of  the  act  and  regulations 
applicable  to  new  drugs.  Therefore,  the 
Commissioner  has  determined  that  the 
NDA's  for  the  products  listed  above  in 
section  II  of  this  notice  should  be 
withdrawn  because  (1)  there  is  a  lack  of 
substantial  evidence  that  these  drug 
products  have  the  effects  they  are 
represented  to  have  under  the 
conditions  of  use  prescribed, 
recommended,  or  suggested  in  their 
labeling  (21  U.S.C.  355(e)(3));  (2)  there  is 
a  lack  of  substantial  evidence  that  each 
component  of  these  antibiotic/ 
antifungal  combination  drug  products 
contributes  to  the  total  effects  claimed 
(21  CFR  300.50):  and  (3)  the  drug 
sponsors  either  have  failed  to  file  a 
written  notice  stating  an  intent  to 
participate  in  the  hearing  or  have 
withdrawn  a  request  for  hearing,  or  they 
have  not  filpd  an  objection  to  the  initial 
decision  pursuant  to  21  CFR  12.120. 

Although  antibiotics  are  no  longer 
subject  to  the  certification  requirements 
described  by  the  applicable  antibiotic 
regulations,  the  regulations  remain 
codified  under  21  CFR  Part  446.  The 
antibiotic  regulations  applicable  to  the 
products  listed  above  in  section  II  will 
be  the  subject  of  a  future  Federal 
Register  notice. 

III.  Drugs  Not  Subject  to  This  Notice 

This  notice  does  not  apply  to 
Mysteclin-V  Capsules  (NDA  50-206 
(§  446.181b)).  Mysteclin  "F'  Capsules 
(NDA  50-230),  Mysteclin  "F'-125 
Capsules  (NDA  50-231).  and  Mysteclin 
"F'  Syrup  (NDA-231).  all  manufactured 
by  E.  R.  Squibb  &  Sons.  Inc..  P.O.  Box 
4000,  Princeton.  NJ  08540.  (Note: 
Antibiotic  regulations  S'pplicable  to  the 
Mysteclin  "F"  products  were 
inadvertently  deleted  from  the  Code  of 
Federal  Regulations.)  Squibb  has  filed 
an  appeal  from  the  initial  decision  with 
respect  to  these  drugs  pursuant  to  21 
CFR  12.125.  Pending  a  decision  by  the 
Commissioner  on  Squibb's  appeal,  the 
Squibb  products  listed  in  this  section 
may  continue  to  be  marketed. 

IV.  Findings 

On  the  basis  of  the  foregoing 
discussion,  the  Commissioner  finds  that 
there  is  a  lack  of  substantial  evidence 
that  the  products  listed  above  in  section 
II  will  have  the  effect  they  are 
represented  to  have  under  the 
conditions  of  use  prescribed, 
recommended,  or  suggested  in  their 
labeling. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec  505,  52 
Stat.  1(K2-1053  as  amended  (21  U.S.C 
355))  and  under  authority  delegated  to 
the  Commissioner  of  Food  and  Drugs  (21 


CFR  5.10).  approval  of  the  new  drug 
applications  listed  above  in  section  II. 
and  all  amendments  and  supplements 
thereto,  is  hereby  withdrawn  September 
9. 1985. 

Dated:  August  1. 198S. 
Frank  E.  Young. 

Commissioner  of  Food  and  Drugs. 
(FR  Doc.  85-18761  Filed  8-7-85;  8:45  am] 

BCUMG  CODE  4MO-01-II 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 

(Docket  No.  N-85-1545] 

Notice  of  SutMnission  of  Proposed 
Information  Collections  to  0MB 

agency:  Office  of  Administration,  HUD. 
action:  Notices. 

SUMlMAftY:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Managment  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposals. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  these 
proposals.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
Robert  Fishman,  OMB  Desk  Officer, 
Office  of  Managment  and  Budget,  New 
Exective  Office  Building,  Washington. 
DC.  20503. 

FOR  FURTHER  INFORMATKM  CONTACT: 
David  S.  Cristy,  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Develpment  451  7th  Street,  SW., 
Washington,  D.C.  20410,  telephone  (202) 
755-6050.  This  is  not  a  toll-free  number. 
SUPPtEMENTARV  INFORMATION:  The 

Department  has  submitted  the  proposals 
described  below  for  the  collection  of 
information  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notices  list  the  following 
information;  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  agency  form  number, 
if  applicable;  (4)  how  frequently 
information  submissions  will  be 
required;  (5)  what  members  of  the  public 
will  be  affected  by  the  proposal;  (6)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission;  (7)  whether  the  proposal  is 
new  or  an  extension  or  reinstatement  of 
an  information  collection  requirement; 
and  (8)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 


with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Copies  of  the  proposed  forms  and 
other  available  documents  submitted  to 
OMB  may  be  obtained  from  David  S. 
Cristy,  Reports  Management  Officer  for 
the  Department.  His  address  and 
telephone  number  are  listed  above. 
Comments  regarding  the  proposals 
should  be  sent  to  the  OMB  Desk  Officer   - 
at  the  address  listed  above. 

The  proposed  information  collection 
requirements  are  described  as  follows: 

Submission  of  Proposed  Information 
Collection  to  OMB 

Proposal:  Request  for  Payment  of 

Subsidies  for  Operations 
Office:  Public  and  Indian  Housing 
Form  Number  HUD-53087 
Frequency  of  Submission:  On  Occasion 
Affected  Public:  State  or  Local 

Governments 
Estimated  Burden  Hours:  138 
Status:  Extension 
Contact:  Joanne  Farmer.  HUD.  (202)  426- 

1872;  Robert  Fishman,  OMB,  (202)  395- 

6880 
Proposal:  Insurance  of  Adjustable  Rate 

Mortgages 
Office:  Housing 
Form  Number:  None 
Frequency  of  Submission:  On  Occasion 

and  Aimually 
Affected  Public:  Businesses  or  Other 

For-Profit  and  Small  Businesses  or 

Organizations 
Estimated  Burden  Hours:  1.400 
Status:  Revision 
Contact-  Morris  Carter.  HUD.  (202)  426- 

7212;  Robert  Fishman.  OMB.  (202)  395- 

6880 
Proposal:  Evaluation  of  the  Housing 

Voucher  Demonstration  Program  in 

Small  PHAs/Rural  Areas 
Office:  Policy  Development  and 

Research 
Form  Number  None 
Frequency  of  Submission:  On  Occasion 
Affected  Public:  Individuals  or 

Households 
Estimated  Burden  Hours:  18,627 
Status:  Revision 
Contact:  Garland  Allen.  HUD  (202)  755- 

5574;  Robert  Fishman.  OMB  (202)  395- 

6880 
Proposal:  Monitoring  and  Technical 

Assistance  Handbook  for  the 

Congregate  Housing  Services  Program 

(CHSP) 
Office:  Housing 

Form  Number  Handbook  4640.1 
Frequency  of  Submission:  On  Occasion. 

Monthly.  Quarterly,  and  Annually 
Affected  Public:  Individuals  or 

Households.  Non-Profit  Institutions. 
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and  Small  Businesses  or 

Organizations 
Estimated  Burden  Hours:  1,428 
Status:  Extension 
Contact-  Jerold  Nachison,  HUD  (202) 

755-5866;  Robert  Fishman.  OMB  (202) 

395-6880 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  Sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  July  15. 1985. 
Dennis  F.  G«er, 

Director,  Office  of  Information  Policies  and 
Systems. 
(FR  Poc.  85-18763  Filed  8-7-85;  8:45  am) 

BILUNQ  CODE  4210-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Cedar  City  District  Advisory  Council, 
Meeting 

Notice  is  hereby  given  in  accordance 
with  Pub.  L.  92-463.  that  a  meeting  of  the 
Cedar  City  District  Advisory  Council 
will  be  held  September  5. 1985. 

The  meeting  will  begin  at  9:30  a.m.  at 
the  ELM  District  Office  in  Cedar  City. 
The  agenda  will  include  Wild  Horse 
Capture  Plans,  Wilderness.  Power 
Rights-of  Ways  in  Washington  and  Iron 
Counties.  Grasshoppers.  Noxious 
Weeds,  and  a  proposed  Water  Project 
on  the  Santa  Clara  River. 

All  Advisory  Council  meetings  are 
open  to  the  public.  Interested  persons 
may  make  oral  statements  at  9:45  a.m.  or 
may  submit  written  statements  for  the 
Council's  consideration.  Anyone 
wishing  to  make  an  oral  statement  must 
notify  the  District  Manager.  P.O.  Box 
724.  Cedar  City.  Utah  84720.  phone  801- 
588-2401.  by  September  3. 1985. 
Depending  on  the  number  of  persons 
wishing  to  make  a  statement,  a  per 
person  time  limit  may  be  established  by 
the  District  Manager  or  Council 
Chairman. 

Morgan  S.  Jensen, 

District  Manager 

]uly  29. 1985. 

(FR  Doc.  85-18788  Filed  8-7-85;  8:45  am] 

BtLUNO  CODE  4310-OO-M 


(Designation  Order  CO-020-8501] 

Colorado  Off-Road  Vehicle 
Designations;  Gunison  George 
Recreation  Area 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  Off-Road  Vehicle 

Designation  Decisions. 


Decision:  Notice  is  hereby  given 
relating  to  the  use  of  o^-road  vehicles 
on  public  lands  in  accordance  with  the 
authority  and  regulations  contained  in 
43  CFR  Part  8340.  The  lands  described 
below  are  administered  by  the  Montrose 
District  Office  of  the  Bureau  of  Land 
Management  and  are  hereby  designated 
as  closed,  limited^o  designated  roads 
and  trails,  open  with  caution,  or  open  to 
off-road  vehicle  use. 

The  64.000-acre  area  affected  by  the 
designation  is  known  as  the  Gunnison 
Gorge  Recreation  Area,  which  includes 
portions  of  public  lands  in  Montrose  and 
Delta  counties  in  Colorado.  The 
designations  are  a  result  of  decisions 
made  in  the  1985  Gunnison  Gorge 
Recreation  Area  Management  Plan. 
Comments  received  from  public 
meetings  in  1984  and  1985.  coordination 
with  other  Federal,  State,  and  coimty 
agencies,  and  comments  received  during 
a  30-day  public  comment  period  held 
following  both  the  draft  and  preliminary 
final  recreation  management  plan  in 
1984  and  1985.  are  reflected  in  this 
designation  decision. 

These  designations  become  effective 
with  the  publication  in  the  Federal 
Register  and  will  remain  in  effect  until 
rescinded  or  modified  by  the  Authorized 
Officer.  Under  the  provisions  in  43  CFR 
4.21.  an  appeal  may  be  filed  within  30 
days  with  the  Interior  Board  of  Land 
Appeals  by  any  persons  adversely 
affected  by  the  designations.  An 
environmental  assessment  describing 
the  impact  of  these  designations  is 
available  for  inspection  at  the  offices 
listed  at  the  end  of  this  designation 
order. 

The  designations  described  below  are 
detailed  on  maps  available  for  public 
distribution  which  are  included  within 
the  Gunnison  Gorge  Recreation  Area 
Management  Plan.  The  management 
plan,  along  with  the  off-road  vehicle 
designations  and  maps,  are  available  at 
the  locations  listed  at  the  end  of  this 
designation  order.  Implementation  of  the 
designations  will  be  affected  with 
brochures,  maps,  and  an  on-the-ground 
informational  signing  program. 

A.  Closed  Designation 

Closed — 21,000  acres.  Year-round 
closure  to  all  motorized  vehicles, 
including  the  landing  of  aircraft,  use  of 
motorized  boats/rafts,  and  use  of 
bicycles.  Exceptions  would  include 
search  and  rescue  work  by  aircraft  and 
fish  shocking  activities  by  the  Colorado 
Division  of  Wildlife,  with  prior  approval 
byBLM. 

B.  Limited  Designation 

Limited  to  Designated  Roads  and 
Trails — 22.000  acres.  Year-rouhd 


designation  to  all  motorized  vehicles 
including  motorized  boats/rafts  and 
bicycles.  Land  routes  will  be  identified 
on-the-ground  with  'arrow"  markers. 
BLM  will  analyze  the  effect  of  motorized 
boats  on  the  natural  environment,  and 
recreation  opportunities  and 
experiences  on  fishers  and  non- 
motorized  boaters.  BUvl  may  place 
further  limitations  on  the  use  of 
motorized  rivercraft  between  the 
Gunnison  Forks  and  the  Smith  Fork  if  it 
is  deemed  necessary  by  the  Authorized 
Officer.  Local  news  releases  and  notices 
would  be  used  to  notify  the  public. 

C  Open  Designatioii 

1.  Open  with  Caution — 15,800  acres. 
Area  is  open  year-round  to  off-road 
vehicles.  Users  will  be  warned  that 
these  "open"  areas  are  adjacent  to 
private  land  in  holdings  and/or 
"designated  road  and  trail"  areas. 

2.  Open — 5.200  acres.  Area  is  open 
year-round  to  off-road  vehicles. 
ADDRESS:  For  further  information  about 
these  designations,  contact  either  of  the 
following  Bureau  of  Land  Management 
offices: 

District  Manager,  Montrose  District 

Office.  2465  South  Townsend. 

Montrose.  Colorado  81401 
Area  Manager,  Uncompahgre  Basin 

Resource  Area.  2505  South  Townsend. 

Montrose.  Colorado  81401. 

Dated  July  29. 1985. 
Paul  W.  Airasmith. 
District  Manager 

(FR  Doc  85-18790  Filed  8-7-85;  8:45  am) 
BILUNQ  CODE  4310-JB-M 


Colorado;  Craig  District  Grazing 
Advisory  Board  Meeting 

Notice  is  hereby  given  in  accordance 
with  Pub.  L  92-463.  that  a  meeting  of  the 
Craig  District  Grazing  Advisory  Board 
will  be  held  October  17. 1985.  at  the 
Craig  District  Office  of  the  Bureau  of 
Land  Management.  455  Emerson  Street 
Craig,  Colorado.  The  meeting  will 
convene  at  10:00  a.m. 

The  agenda  for  the  meeting  will 
include: 

(1)  Projects  proposed  for  construction 
inFY88. 

(2)  A  report  on  FY85  projects 
completed. 

(3)  A  discussion  of  the  Little  Snake 
Resource  Management  Plan  and  range 
program. 

(4)  A  review  of  Kremmling  Allotment 
Management  Plans. 

(5)  The  expenditure  of  advisory  board 
funds  for  range  improvements. 


The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  board  between  10:00 
a.m.  and  11:00  a.m.,  October  17. 1985,  or 
file  written  statements  for  the  board's 
consideration. 

Depending  on  the  number  of  persons 
wishing  to  make  oral  statements,  a  per 
person  time  limit  may  be  established  by 
the  District  Manager. 

Dated:  August  2. 1985 
WiUiimi  |.  Pulfotd. 
District  Manager. 
|FR  Doc.  85-18789  Filed  8-7-«5:  8:45  am] 

MLUNQCOOe  4310-JB-ll 


Sale  of  PuMic  Land  in  Grand  County, 
UT;  Postponement 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Realty  Action. 

summary:  The  sale  of  public  land  (U- 
54698).  described  as  T.  26S.,  R.  22E.. 
SLM.  Section  8,  Lot  9,  as  announced  in 
the  Friday,  June  21, 1985,  Federal 
Register  (Vol.  50,  No.  120,  p.  25791)  is 
hereby  postponed  until  further  notice. 
The  segregative  effect  of  the  June  21, 
1985,  notice  will  remain  until  such  time 
as  the  tract  may  be  sold  in  the  future  or 
until  it  expires  under  provisions  of  43 
CFR  2711.1-2(d).  A  subsequent  notice 
armouncing  a  new  sale  day  will  be 
published  at  the  appropriate  time. 

Dated:  )uly  30. 1985. 
fames  |.  Travis. 
Acting  District  Manager. 
(PR  Doc.  85-18791  Filed  8-7-B5:  8:45  am) 

■UJNO  COM  4310-OO4I 


California  Desert  Plan;  Availability 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  availability. 

summary:  Notice  is  hereby  given  that 
the  pre-planning  analysis  for  the  1985 
Amendments  to  the  California  Desert 
Plan  and  the  Eastern  San  Diego  County 
MFP  is  available  for  public  review  and 
comment. 

Twenty-one  proposed  amendments 
have  been  accepted  for  consideration  by 
the  1985  amendment  review  of  these 
plans.  The  proposed  amendments 
consist  of  a  wide  variety  of  actions, 
including  designation  of  a  new  Area  of 
Critical  Environmental  Concern  (ACEC) 
and  adjustment  of  boundaries  of 
existing  ACECs,  changes  in  vehicle 
access,  revision  of  guidelines  for 
agricultural  and  waste  disposal,  and 
reclassification  of  public  lands  in 


southern  Imperial  County.  The  pre-plan 
describes  the  following  topics: 

1.  Purpose  and  need  for  action; 

2.  Geographic  setting; 

3.  Scope  and  level  of  analysis 
planned; 

4.  Significant  resource  values  and 
issues; 

5.  Alternatives; 

6.  EIS  preparation  schedule;  and 

7.  Public  participation  schedule. 
Comments  are  being  accepted  from 

the  public  until  30  days  from  the  date  of 
this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gerald  E.  Hillier,  District  Manager, 
California  Desert  District,  1695  Spruce 
Street,  Riverside.  California  92507. 

Dated:  August  1. 1985. 
Bary  A.  Freet, 
Acting  District  Manager. 
(FR  Doc  85-18783  Filed  8-7-85;  8:45  am) 

ntUNQ  COOe  4310-40-M 


New  Mexico;  Proposed  Plan 
Amendment  and  Land  Exchange 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  Intent  to  do  a  Planning 

Amendment  and  Notice  of  Realty  Action 

to  do  a  Land  Exchange. 

SUMMARY:  The  Commissioner  of  Public 
Lands  has  offered  certain  State  lands 
within  and  near  to  the  White  Sands 
Missile  Range  in  exchange  for  selected 
public  lands  in  Dona  Ana  County.  The 
Commissioner  has  identified  four  areas 
of  public  land  in  priority  order  for 
selection.  Priority  area  one,  if 
appropriate  for  exchange,  will  provide 
sufficient  lands  t6  complete  the 
proposed  exchange.  The  exchange  will 
be  processed  under  authority  of  section 
206  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (90  Stat.  2743). 
The  priority  area  one  lands  are 
described  as: 

T.  22  S.,  R.  2  E..  2  NMPM: 

Sec.  23.  SV4NV4.  S'/4; 

Sec.  24.  SVi: 

Sees.  25.  26.  all; 

Sec.  27.  E%: 

Sec.  34  E'/4; 

Sec.  35.  all. 
T.  22  S..  R.  3  E..  NMPM; 

Sea  17.  SV4: 

Sees.  18.  20.  29.  30,  31,  32,  all. 
T.  23..  R.  2  E.,  NMPM; 

Sees.  1.  3,  all. 
T.  03  S..  R.  3  E..  NMPM: 

Sees.  5.  8.  all. 
Compromising  approximately  10.061.91  acres 
located  in  Dona  Ana  County.  New  Mexico. 

Priority  area  two  contains  roughly 
15,200  acres  of  public  land  located  along 
the  mesa  east  of  the  Rio  Grande  River 


between  Las  Cruces  and  the  southwest 
comer  of  the  White  Sands  Missile 
Range.  Priority  area  three  contains 
roughly  19,200  acres  of  public  land 
located  on  the  west  mesa  around 
Crawford  Airport.  Priority  area  four 
contains  roughly  36.000  acres  of  public 
land  located  between  the  south 
boundary  of  the  White  Sands  Missile 
Range  and  the  New  Mexico-Texas  State 
line.  These  areas  will  be  considered  in 
the  planning  effort  for  future  actions. 
The  actions  may  include  State 
exchanges  for  State  lands  within  the 
White  Sands  Missile  Range  or 
exchanges  for  State  or  private  lands 
elsewhere  in  the  area  of  the  plan 
amendment.  Other  types  of  disposal  will 
also  be  addressed.  However,  any 
specific  exchange  proposals  within 
priority  areas  two,  three  or  four  will 
require  separate  publications  of  public 
notices  subject  to  additional  public 
comment. 

The  offered  lands  within  the  White 
Sands  Missile  Range  are  described  as: 

T.  6  S..  R.  3  E..  NMPM; 

Sees.  32.  36.  all. 
T.  e  S..  R.  4  E..  NMPM 

Sees.  32.  36,  all. 
T.  7  S.,  R.  3  E..  NMPM 

See.  2.  all. 
T.  7  S..  R.  4  E..  NMPM 

Sees.  2. 16.  all. 
T.  8  S..  R.  4  E..  NMPM 

Sees.  32.  36.  all. 
T.  8  S..  R.  5  E..  NMPM 

Sees.  32.  36.  all. 
T.  8  S.,  R.  6  E..  NMPM 

Sec.  32.W'A. 
T.  8  S..  R.  7  E..  NMPM 

Sees.  16,  32,  all. 
T.  9  S..  R.  2  E..  NMPM 

See.  33.  SViSMi. 
T.  9  S.,  R.  3  E..  NMPM 

Sees.  34.  35,  36,  all. 
T.  9  S..  R.  4  E..  NMPM 

Sec.  2.  SV4: 

Sees.  16.  32.  36,  all. 
T.  9  S..  R.  5  E..  NMPM: 

Sec.  2.  N'/i: 

Sees.  32,  36,  all. 
T.  9  S..  R.  6  E..  NMPM; 

Sec.  16.  all: 

Sees.  19.  S '4: 

Sees.  30.  31.  32,  36.  all. 
T.  10  S..  R.  3  E..  NMPM: 

See.  2.  SWj; 

Sees.  16.  36.  all. 
T.  10  S.,  R.  4  E.,  NMPM 

Sees.  2. 16.  32.  36.  all 
T.  10  S.,  R.  5  E.,  NMPM 

Sees.  2,  16.  32.  36.  all 
T.  10  S..  R.  6  E.,  NMPM; 

Sees.  2.  6,  all; 

Sec.  7,  NV4: 

Sec.  32.  all. 
T.  10  S..  R.  7  E..  NMPM; 

See.  14.  WVaSWV*. 
T.  11  S..  R.  4  E..  NMPM; 

Sec.  2.  all: 

Sees.  6,  Lot  5. 
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T.  11  S..  R.  5  E.,  NMPM: 

Sees.  2. 16.  all. 
T.  11  S..  R.  6  E.,  NMPM: 

Sees.  1.  2.  3, 16.  28.  32.  33.  34.  36.  all. 
T.  12  S..  R.  4  E..  NMPM; 

Sees.  36.  all. 
T.  13  S..  R.  4  E..  NMPM: 

Sec.  2  all. 
T.  13  S.,  R.  6  E..  NMPM: 

Sees.  2.  32,  36,  all. 
T.  14  S..  R.  4  E.,  NMPM: 

Sec.  25.  EVt: 

Sec.36.EM«.  SWy4. 
T.  14  S..  R.  5  E.,  NMPM; 

Sec.  16.  all; 

Sec.  21.  SEy«,  EVzSWy*; 

Sec.  22,  N^SVi; 

See.  23.  SW, 

See.  24.  SW, 

Sec.  25.  all: 

See.  26.  EV4,  EV4W%; 

Sec.  28.  WV4,  WM.EV4,  NEMiNEV«: 

Sec.  29.  all: 

Sees.  30,  31.  all; 

See.  33.  WV4.  NWy4NEy4.  S^jSEy*: 

See.  34.  SV4SWy4: 

See.  35,  EV4WV4,  EV4.  SWV4SWy4; 

See.  36.  all. 
T.  14  S..  R.  9  E..  NMPM: 

Sec.  32,  Ny^NEVi,  SWy4NEy4. 
T.  15  S..  R.  4  E.,  NMPM; 

Sec.  1.  NV4SEy4: 

See.  2,  all: 

See.  3,  SEy4NEy4: 

Sec.  16,  all. 
T.  15  S.,  R.  5  E.,  NMPM; 

Sec.  1,  NV4NV4; 

Sec.  2.  all: 

See.3.NM!NV4: 

Sec.4.  NV4.  NViSWy4: 

Sec.  5.  NViNEy4.  SEy4NEy4,  NWy4. 

swy4NEy4SEy4; 

See.  6.  all; 
See.  7.  all: 
Sec.  8.  W  Ms: 
Sec.  16.  all; 
Sec.  17.  WV4; 
Sec.  18.  all; 

Sec.  19,  lot  1,  Ey2NWy4.  NEy4SWy4.  EVj; 
Sec.  20.  WV4: 
Sec.  29.  WV4; 
Sec.  30.  all: 

See.  31.  lots  1.  NEy4NWy4.  NV4NEy4; 
See.  36.  all. 
T.  15  S.,  R.  6  E.,  NMPM: 

T.  15  S.,  R.  6  E..  NMPM: 

Sees.  32.  36.  all. 
T.  15  S.,  R.  7  E.,  NMPM: 

Sees.  16.  32,  36.  all. 
T.  15  S..  R.  8  E..  NMPM; 

See.  32  all. 
T.  16  S..  R.  3  E..  NMPM; 

Sec.  2,  36,  all. 
T.  16  S.,  R.  4  E.,  NMPM: 

Sec.  2,  all; 

Sec.  3,  lots  1,  2,  3,  Sy2NEy4,  SEViNWyi, 

Ey2swy4.  SEy4; 

Sec.  10.  NV<!NEy4.  NEy4NWy4: 

Sec.  ll.NWy4NWy4. 
T.  16  S.,  R.  5  E..  NMPM; 

Sees.  2, 16,  32,  36.  all. 
T.  16  S.,  R.  6  E.,  NMPM; 

Sees.  2, 16,  32,  36,  all. 
T.  16  S..  R.  7  E.,  NMPM; 

Sees.  16.  32.  all. 


T.  17  S..  R.  3  E..  NMPM; 

Sec.  2.  all. 
T.  17  S..  R.  4  E..  NMPM: 

Sec.  2,  all. 
T.  17  S.,  R.  8  E.,  NMPM: 

Sec.  32.  all. 
T.  18  S..  R.  7  E.  NMPM: 

Sec.  23.  HEV*,  SEy4NEy4. 
T.  18  S..  R.  8  E..  NMPM; 

See.  32.  all. 
T.  19  S..  R.  4  E.,  NMPM; 

Sec.  2.  all:  See.  16.  EV^;  Sec.  36,  all. 
T.  19  S.,  R.  5  E.,  NMPM: 

Sec.  32,  all. 
T.  19  S..  R.  7  E..  NMPM: 

See.  32.  36,  all. 
T.  20  S..  R.  6  E.,  NMPM; 

Sec.  7.  all. 
T.  21  S.,  R.  5  E.,  NMPM: 

Sec.  16,  all. 
Comprising  approximately  73.559.20  acres 
located  within  the  boundaries  of  the  White 
Sands  Missile  Range  in  the  Counties  of 
Socorro.  Lincoln,  Sierra,  Otero  and  Dona 
Ana.  New  Mexico. 

Offered  lands  near  to  the  \^^ite  Sands 
Missile  Range  and  within  the  Organ 
Mountains  Recreation  Area  are 
described  as: 

T.  22  S..  R.  3  E.,  NMK^; 
See.  36,  NV4NEy4,  SWy4NEV4,  NWVi, 

swy4.  wv4SEy4. 

T.  23  S..  R.  3  E..  NMPM: 

See.  2,  all: 

Sec.  13,  SEy4SWy4,  SWy4SEy4: 

See.  24.  N%NEy4,  SEy4NEy4,  E%SEy4; 

Sec.  25,  NVt,  SWV*.  N%SEy4.  SWy4SEy4; 

See.  26.  lots  7.  8.  SEy4NEy4; 

Sec.  36,  all. 
T.  24  S.,  R.  3  E,  NMPM: 

See.  2.  all: 

Sec.  12.  NViSVt; 

Sec.  14.  N¥iNVt: 

Sec.  34,  NWy4SEy4;  36,  all. 
T.  25  S.,  R.  3  E..  NMPM: 

Sec.  2,  all. 
Comprising  approximately  5.035.33  acres 
located  in  Dona  Ana  County,  New  Mexico. 

Only  the  surface  estate  of  the  State 
lands  within  the  White  Sands  Missile 
Range  will  be  offered  in  exchange.  The 
mineral  estate  will  be  retained  in  State 
ownership  subject  to  the  continuing 
mission  of  the  White  Sands  Missile 
Range.  The  surface  estate  of  the  selected 
public  lands  will  be  conveyed  to  the 
State.  The  mineral  estate  of  the  selected 
public  lands  will  be  reserved  to  the 
United  States. 

This  notice  constitutes  a  Scoping 
Notice  as  required  by  regulations 
promulgated  under  the  National 
Environmental  Policy  Act  (40  CFR 
1501.7)  for  a  plan  amendment  to  the 
Southern  Rio  Grande  Management 
Framework  Plan.  In  addition  to 
consideration  of  the  specific  exchange 
proposal,  the  plan  amendment  will 
consider  public  land  tenure  adjustments 
on  a  Countywide  basis.  The  lands 
identified  for  the  plan  amendment  are 
public  lands  within  Dona  Ana  County. 


An  interdisciplinary  team  will  prepare 
the  amendment.  The  disciplines  to  be 
represented  include  realty,  soil  and 
water,  livestock  grazing  wildlife, 
threatened  and  endangered  species, 
cultural,  recreation  and  socio- 
economics. The  anticipated  issue  will  be 
land  tenure  adjustment  in  Dona  Ana 
County.  A  packet  containing  planning 
criteria  will  be  available  and  sent  out  by 
August  23. 1985  for  public  comment 
Those  wishing  to  be  added  to  the 
mailing  list  should  contact  the  Las 
Cruces  District  Office  at  the  address 
given  below.  Several  opportunities  for 
public  input  to  this  project  are  now 
scheduled.  The  first  such  opportunity  is 
a  pubUc  meeting  to  receive  input  on 
issues  and  proposed  planning  criteria. 
This  public  meeting  is  scheduled  for  1:30 
p.m.,  September  12, 1985  at  the  Las 
Cruces  District  Office  at  1800  Marquess 
Street  in  Las  Cruces.  NM.  Written 
comments  on  the  issues  and  proposed 
planning  criteria  must  be  received  by 
September  23. 1985.  A  draft  plan 
amendment/environmental  impact 
statement  will  be  printed  and  made 
available  to  the  public  for  a  90  day 
review  and  comment  period.  It  is 
anticipated  that  the  draft  will  be 
released  in  April  of  1986.  The  final 
document  will  be  released  for  a  30  day 
review  and  protest  period  in  August  of 
1986. 

In  accordance  with  the  regulations  of 
43  CFR  2201.1(b).  pubUcation  of  this 
notice  will  segregate  the  public  lands 
described  as  priority  area  one  from 
appropriation  imder  the  pubhc  land 
laws,  including  the  mining  laws,  but  not 
the  mineral  leasing  laws.  Persons 
wishing  to  comment  on  the  specific 
exchange  proposal  and  the  segregation 
outlined  in  this  notice  may  do  so  by 
writing  to  the  Las  Cruces  District 
Manager  at  the  address  provided  below. 
These  comments  must  be  received  by 
September  26, 1985.  This  segregation 
shall  terminate  upon  issuance  of  a 
conveyance  document,  upon  publication 
of  a  notice  of  termination  or  upon 
expiration  of  2  years  from  the  date  of 
this  publication. 

FOR  FURTHER  INFORMATION  CONTACT 

Inquiries  should  be  addressed  to  the 
District  Manager,  Las  Cruces,  Bureau  of 
Land  Management,  1800  Marquess,  Las 
Cruces,  NM  88005,  (505)  525-8228. 

Dated:  August  2. 1985. 
Charles  W.  Luscher. 
State  Director. 
[FR  Doc.  85-18844  Filed  8-7-85;  8:45  am) 
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IM-63930<NO)  et  aL] 

Competitive  Sale  of  Public  Land; 
Adams  Bowman  and  Grant  Counties, 
ND 

agency:  Bureau  of  Land  Management, 
Dickinson  District  Office.  Interior. 


action:  Notice  of  realty  action; 
competitive  sales  M-63930  (ND),  M- 
63931  (ND).  M-63932  (ND),  M-63933 
(ND)  and  M-65553  (ND). 

summary:  The  following  described 
lands  have  been  examined  and 


identified  as  suitable  for  sale  under 
section  203  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (90  Stat. 
2750;  43  U.S.C.  1713)  at  no  less  than  the 
appraised  fair  market  value  listed  for 
each  parcel: 


Pvcairto. 

CasflNo. 

Lagal  dMCfiption 

Acraage 

Appraised 
vahia 

1      

M-63930  (ND) 

Rflh  Pnnc<o«l  MvUton.  ND  T.134N..  R  e6W.  S«c.  4.  S1/2SW1/4 

ri«mPhnciMlM«(<i«<.NOT134N..  R88W    Sac.  18   Lo«  1     „ 

80 
9.69 
40 
40 
40 

$8,400 
1  000 

2 .-.    ._ 

M-63931  (NO) 
IM-63932  (NO) 
M-63933  (ND) 
M-66663(N0) 

3 

4.000 
3.000 
3.400 

* 

Fifth  PrindpH  Mwidton.  NDT13tN..R.93W..  Sec.  24.  SW1/4NW1/4 __       . 

5 

Rflh  Principal  MwidMn.  ND  T  130N .  R  lOIW ,  Sec  35,  SW1/4SE1/4.. 

The  lands  described  are  hereby 
segregated  from  appropriation  under 
public  land  laws,  including  mining  laws, 
pending  disposition  of  this  action. 

The  general  location  of  the  tracts  are 
as  follows: 

Parcel  #1  is  two  air  miles  northeast  of 
Carson,  North  Dakota. 

Parcel  #2  is  two  air  miles  northeast  of 
Elgin.  North  Dakota. 

Parcel  #3  is  six  air  miles  northeast  of 
Lemmon,  South  Dakota. 

Parcel  #4  is  12  air  miles  north- 
northwest  of  I.emmon,  South  Dakota. 

Parcel  #5  is  10  air  miles  southwest  of 
Scranton,  North  Dakota. 

There  is  legal  and  physical  access  to 
parcels  #1,  2,  4,  and  5.  There  is  legal 
access  to  parcel  #3;  however  there  is 
not  an  established  road  on  the  legal 
access  route.  The  lands  are  small, 
isolated  tracts  and  are  unusable  by  the 
general  public.  They  do  not  contain 
significant  resource  values  that  would 
justify  retention.  They  are  difficult  and 
uneconomical  to  manage  as  part  of  the 
public  land  system  and  not  suitable  for 
management  by  another  federal  agency. 

The  proposed  sale  is  consistent  with 
Southwest  North  Dakota  Management 
Framework  Plan.  Since  the  lands  have 
low  resource  value,  the  transfer  of  the 
tracts  into  private  ownership  will 
benefit  the  public  interest  and  provide 
for  more  efficient  land  management. 

Terms  and  Conditions: 

1.  Reservation  of  all  minerals  to  the 
United  States  together  with  the  right  to 
explore,  prospect  for,  mine  and  remove 
same  under  applicable  law  and 
regulations: 

2.  Reservation  of  right-of-way  for 
ditches  or  canals  to  the  United  States 
pursuant  to  43  U.S.C.  934; 

3.  All  valid  and  existing  rights  and 
reservations  of  record. 

Location,  Date  and  Time:  The  lands, 
consisting  of  five  parcels,  will  be  offered 
for  sale,  one  parcel  at  a  time,  by  a 


CaaaNo. 


M-63930  (NO) 
M-63931  (ND) 
M-63932  (NO) 
M-63933  (ND) 
M-6S653(ND) 


Ap- 
praised 
valua 


$8,400 
1.000 
4.000 
3.000 
3.400 


combination  of  sealed  and  oral  bidding. 
Sale  date  is  September  27, 1985,  at  10:00 

a.m.  in  the  Gate  City  Community  Room,        

204  Sims  Street,  Dickinson,  North  i 

Dakota.  3;;:;";:"": 

Any  parcel  not  sold  at  this  sale,  will         * 

be  offered  for  sale  over  the  counter  until 
sold  or  until  the  sale  is  cancelled. 

Comment  Period:  For  a  period  of  45  Method  of  Bidding:  The  land  will  be 

days  from  the  date  of  this  notice.  sold  by  a  combination  of  sealed  and  oral 

interested  parties  may  submit  comments  bids.  Bids  delivered  or  sent  by  mail  will 

to  the  District  Manager,  Bureau  of  Land  be  considered  only  if  received  by  the 

Management.  204  Sims  Street.  P.O.  Box  Bureau  of  Land  Management.  Dickinson 

1229,  Dickinson.  North  Dakota  58602.  District  Office,  Box  1229,  204  Sims 

Any  adverse  comments  will  be  Street.  Dickinson.  ND  58602  prior  to 

evaluated  by  the  BLM  Montana  State  ^^^^'jf :,°"  September  27. 1985.  Each 

Director,  who  may  vacate  or  modify  this  ^^^If  ^   u"'"^*       f  ^.^"'"P^"'^^  by  a 

realty  action  and  issue  a  decision  for  the  ^"*!^  .^^  ^.^^^'^^  P^^f.^^'  """"^  """^f^ 

r.        »_     4    f  T  .    •      r.    »■  bank  draft,  or  cashiers  check  made 

Department  of  Interior.  Parties  ui    »    »l    r»        .       4    r  i  »    • 

J         ,      rr    4  J  u    41.    J     •■      u  payable  to  the  Department  of  Interior, 

adversely  affected  by  the  decision  have  g^^^^^  ^j  ^and  Management  for  not  less 

the  nght  to  appea  to  the  Literior  Board  ^j^^^  ^^^.^j^.j,  ^j  ^^  ^^^^„,  ^id.  The 

of  Und  Appeals.  In  the  absence  of  any  3^^,^^  ^id  envelope  must  be  marked, 

action  by  the  State  Director,  this  realty  ^i,^  jhe  sale  date  and  proper  parcel  or 

action  will  become  a  final  determination  ^ase  number  of  the  tract  being  bid  on.  in 

of  the  Department  of  the  Interior.  (^e  lower  left-hand  comer  as  follows: 


FOR  FURTHER  INFORMATION  CONTACT: 

Detailed  information  concerning  this 
sale,  including  planning  documents,  the 
environmental  assessment  and  land 
report  is  available  for  review  at  the 
Dickinson  District  Office. 

SUPPLEMENTARY  INFORMATION:  Bidder 

Qualifications:  The  bidder  must  be  a 
United  States  citizen,  or  in  the  case  of  a 
corporation,  subject  to  the  laws  of  any 
state  or  the  United  States.  A  state,  state 
instrumentality  or  political  subdivision 
submitting  a  bid  must  be  authorized  to 
hold  property.  Any  other  entity 
submitting  a  bid  must  be  legally  capable 
of  holding  and  conveying  lands  or 
interests  therein  under  the  laws  of  the 
State  of  North  Dakota. 

Bids  must  be  made  by  the  principal  or 
his  agent. 

Bid  Standards:  No  bid  will  be 
accepted  for  less  than  the  appraised 
value  listed  for  each  parcel,  as  follows: 


Public  land  sale  Parcel  #1  M-63930 
(ND)  or  Parcel  #2  M-83931  (ND)  or 
Parcel  #3  M-63932  (ND)  or  Parcel  #4  M- 
63933  (ND)  or  Parcel  #5  M-65553  (ND). 

Date:  September  27, 1985. 

A  separate  properly  marked  envelope 
must  be  submitted  for  each  parcel  being 
bid  on. 

If  two  or  more  envelopes  containing 
valid  bids  of  the  same  amount  are 
received  for  a  parcel  and  not 
subsequently  raised  by  an  oral  bid,  the 
determination  of  which  is  to  be 
considered  the  highest  bid  shall  be  by 
drawing.  The  drawing,  if  required,  shall 
be  held  immediately  following  the 
operating  of  the  sealed  bids  if  no  oral 
bid  is  received  to  raise  the  tie  bid.  The 
highest  qualifying  bid  shall  then  be 
publicly  declared.  A  sealed  bid  of  at 
least  the  fair  market  value  must  be 
submitted  prior  to  the  start  of  the  sale  in 
order  to  be  considered  eligible  for  oral 
bidding. 
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Final  Details:  Once  a  high  bid  is 
accepted  for  each  parcel,  the  successful 
bidder  shall  submit  the  reminder  of  the 
full  bid  price  prior  to  the  expiration  of  30 
days  from  the  date  of  the  sale.  Failure  to 
submit  the  required  amount  within  the 
allotted  time  will  result  in  cancellation 
of  the  sale  of  the  parcel,  and  the  deposit 
will  be  forfeited. 

All  bids  will  either  be  returned, 
accepted  or  rejected  within  60  days  of 
the  sale  date. 

Dated:  August  2, 1985. 
WUliam  F.  Krach, 
Acting  District  Manager. 
[FR  Doc.  85-18846  Filed  8-7-85;  8:45  am] 

BHXINQ  CODE  4310-ON-M 


Las  Cruces  District  Advisory  Council; 
Meeting 

agency:  Bureau  of  Land  Management, 
(BLM),  Las  Cruces  District,  New  Mexico. 
Interior. 

action:  Notice  of  meeting. 

DATE:  September  10, 1985,  9:30  a.m. 

ADDRESS:  Bureau  of  Land  Management, 
1800  Marquess  Street,  Las  Cruces,  New 
Mexico  88005. 

FOR  FURTHER  INFORMATION  CONTACT: 

H.  James  Fox,  District  Manager,  Bureau 
of  Land  Management,  1800  Marquess 
Street,  Las  Cruces,  New  Mexico  88005. 
(505)  525-8228. 

SUPPLEMENTARY  INFORMATION: 

Agenda 

1.  Approval  of  Minutes. 

2.  Review  Proposed  Plan  Amendment 
for  State  Exchange  NM  61209  and  other 
land  tenure  adjustment  in  Dona  Ana 
County.  State  lands  in  the  proposed 
exchange  are  within  and  near  White 
Sands  Missile  Range  and  the  pubUc 
lands  are  in  the  Dona  Ana  County,  New 
Mexico. 

3.  Public  comment  period. 

4.  Workshop  to  develop  issues  to  be 
resolved  and  establish  constraints  and 
guidelines  for  subsequent  planning 
actions. 

The  meeting  will  be  open  to  the  public 
and  interested  persons  may  make  oral 
statements  to  the  Board  during  an 
allotted  time  period,  beginning  at  10:00 
a.m.  and  lasting  for  at  leat  one-half  hour. 
The  District  Manager  may  establish  a 
time  for  oral  statements  depending  on 
the  number  of  persons  wishing  to  make 
statements.  Anyone  wishing  to  make  an 
oral  statement  must  notify  the  District 
Manager,  Bureau  of  Land  Management, 


1800  Marquess  Street,  Las  Cruces,  New 

Mexico  88005  by  September  9, 1985. 

Richard  T.  Watts, 

Acting  District  Manager. 

(FR  Doc.  85-18845  Filed  8-7-85:  8:45  am] 

BtLUNQ  CODE  4310-FB-M 


Wilderness  Areas;  Montana; 
Cancellation 

agency:  Bureau  of  Land  Management, 
Montana  State  Office,  hiterior. 
action:  Notice;  cancellation. 

SUMMARY:  This  notice  cancels  the  one  of 
July  15, 1985,  that  appeared  on  page 
30240  in  the  Federal  Register  of 
Wednesday,  July  24, 1985,  as  Document 
85-17593  regarding  dropping  the 
Sleeping  Giant  area  from  wilderness 
study  status. 

supplementary  information:  The 
Bureau  of  Land  Management  (BLM)  will 
continue  to  manage  the  lands  in  the 
Sleeping  Giant  area  under  the  Interim 
Management  Policy  and  Guidelines  for 
Lands  Under  Wilderness  Review  in 
compliance  with  seciton  603(c)  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976. 

Details:  Effective  immediately,  the 
notice  of  July  15, 1985,  which  removed 
the  Sleeping  Giant  area  (Inventory 
Number  MT-075-111)  from  wilderness 
consideration  and  further  study  for 
wilderness  is  canceled. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jack  Mcintosh,  Butte  district  Manager, 
Bureau  of  Land  Management,  106  N. 
Parkmont,  P.O.  Box  388  Butte,  Montana 
59701.  Telephone:  (406)  494-5059. 

Eugene  D.  Russell, 

Acting  State  Director. 

July  31, 1985. 

(FR  Doc.  85-18843  Filed  8-7-85;  8:45  am) 

BILUNQ  CODE  431»-ON-« 


Fish  and  Wildlife  Service 

Application  for  Natural  Gas  Pipeline 
Within  the  Sutter  National  Wildlife 
Refuge,  CA 

agency:  Fish  and  Wildhfe  Service, 
Interior. 

action:  Notice  of  30-day  public 
comment  period  on  application. 

summary:  This  Notice  affords  federal, 
state,  and  local  government  agencies, 
and  the  public,  the  opportunity  to 
comment  on  a  right-of-way  application 
for  a  natural  gas  pipeline  in  the  Sutter 
National  Wildlife  Refuge,  Sutter  County, 
California.  Greenleaf  Unit  One 
Associates  (Greenleaf  Power 


Corporation),  the  applicant,  proposes  to 
construct,  operate  and  maintain  an 
eight-inch  diameter,  steel  pipeline  to 
provide  natural  gas  to  their  cogeneration 
facihty  in  Sutter  County  which  would 
generate  electricity  and  useful  thermal 
energy.  The  temporary  construction 
right-of-way  requested  is  100  feet  wide: 
with  a  term  easement  requested  for  IS 
feet  in  width.  Pipeline  length  is 
approximately  0.8  miles  long.  The 
pipeline,  as  it  passes  through  the  Sutter 
By-Pass  area  of  the  Refuge,  would  be 
buried  under  at  least  48  inches  of  cover 
as  required  by  the  U.S.  Department  of 
Transportation  (49  CFR  192.327(e)). 
Bottom  contours  would  be  restored  to 
preconstniction  condition  with  any 
excess  materials  removed  to  an  upland 
disposal  area  outside  the  construction 
area  as  per  U.3-  Army  Corps  of 
Engineers'  regulations  [33  CFR  330.5(a)l. 
Construction  is  proposed  within  the 
right-of-way  of  an  existing,  authorized 
Sutter  County  roadway.  Term  of  the 
grant  would  not  exceed  30  years.  The 
proposed  pipeline  is  located  in  T.  14  N.. 
R.  2  E.,  Sec.  9  SMs,  M.D.B.M.  The  Initial 
Study  for  this  project  is  being  prepared 
by  Sutter  County.  The  Study  will 
supplement  Fish  and  Wildlife  Service 
environmental  documents  in 
preparation. 

ADDRESSES:  Detailed  information  and  a 
map  of  the  application  area  is  available 
for  public  inspection  at  the  follo%ving 
offices: 

(1)  Office  of  Acquisition — Region  One, 
U.S.  Fish  and  Wildlife  Service,  500 
Lloyd  Building— Suite  1500,  500  NE. 
Multnomah  Street  Portland,  Oregon 
97232 

and 

(2)  U.S.  Fish  and  Wildlife  Service, 
Sacramento  National  Wildhfe  Refuge 
Complex.  Sutter  National  Wildlife 
Refuge,  Route  1,  Box  311,  Willows. 
Cahfomia  95988. 

Conunent  date:  Comments  must  be 
submitted  on  or  before  September  9, 

1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Manabe,  Realty  Specialist.  U.S. 
Fish  and  Wildlife  Service,  500  Lloyd 
Building— Suite  1500,  500  NE.  Muhiomah 
Street.  PorUand.  Oregon  97232  or 
telephone  (503)  231-2154  (commercial] 
or  429-2154  (FTS). 

SUPPLEMENTARY  INFORMATION:  The  U.S. 

Fish  and  Wildlife  Service  is  required  to 
solicit  public  comments  from  Federal, 
state,  and  local  governments,  and  the 
public,  for  applications  for  nat\u-al  gas 
pipelines  under  the  regulations  of  50 
CFR  29.21-9(f).  A  30-day  pubUc 
comment  period  is  hereby  proclaimed. 
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Dated:  luly  3a  198&. 
Richard  J.  Myaiiak. 
Regional  Director. 
|FR  Doc.  a5-18794  Filed  S-7-«S;  8:45  am| 

MLUHGCOK  431«-«»-ll 


Minerals  Management  Service 

Outer  Continental  Shelf,  Oeveiopment 
Operations  Coordination  Doctiment; 
Chevron  U.SJL  Inc. 

AQCNCV:  Minerals  Management  Service. 
Interior. 

action:  Notice  of  the  Receipt  of  a 
Proposed  Developaient  Operations 
Coordination  Document  (DOCD). 


:  Notice  is  hereby  given  that 
Chevron  U.&A.  Inc.  has  sabmitted  a 
DOCD  describing  the  activities  it 
proposes  to  conduct  on  Leases  OCS-G 
4094  and  4fi44,  BlocJcs  561  and  575, 
respectively.  West  Cameron  Area, 
offshore  Louisiana.  Proposed  plans  for 
the  above  area  provide  for  the 
development  and  production  of 
hydrocartwns  with  support  activities  to 
be  conducted  from  an  onshore  base 
located  at  Cameron,  Louisiana. 
DATE:  The  subject  DOCD  was  deemed 
submitted  on  )uly  29. 1985.  Comments 
must  be  received  within  15  days  of  the 
date  of  this  Nobce  or  15  days  after  the 
Coastal  Management  Section  receives  a 
copy  of  the  DOCD  from  the  Minerals 
Management  Service. 
AOORESSES:  A  copy  of  the  subject 
DOCD  is  available  for  pubhc  review  at 
the  Office  of  the  Regional  Director.  Gulf 
of  Mexico  OCS  Region.  Minerals 
Management  Service,  3301  North 
Causeway  Blvd.,  Room  147,  Metairie, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m.,  Monday  through  Friday).  A  copy  of 
the  DOCD  and  the  accompanying 
Consistency  Certification  are  also 
available  for  public  review  at  the 
Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building, 
625  North  4th  Street,  Baton  Rouge, 
Louisiana  (Office  Hours;  8  ajn.  to  4:30 
p.m..  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section.  Attention 
OCS  Plans.  Post  Office  Box  44396,  Baton 
Rouge,  Louisiana  70805. 
FWl  FURTHER  INFORMATION  CONTACT: 
Mr.  Michael  ].  Tolbert  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production; 
Plans,  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0875. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 


pubhc,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
pubhc,  pursuant  to  §  930.61  of  Title  15  of 
the  CFR,  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Dated:  luly  31. 1985. 

John  L  Rankin. 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc.  85-18842  Filed  8-7-65;  8:45  am) 

MUJMQ  COOE  43W-Mn-ll 


Office  Of  Surface  Mining  Reclamation 
and  Enforcement 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperworic 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  for  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget 
Interior  Department  Desk  Officer, 
Washington,  D.C.  20503,  telephone  202- 
395-7313. 

Title:  30  CFR  Part  783  Surface  Mining 
Permit  Applications  Minimum 
Requirements  for  Information  on 
Environmental  Resources. 

Abstract:  Sections  507  and  508  of  Pub. 
L.  95-87  require  the  applicant  to  present 
adequate  description  of  the  existing  pre- 
mining  environmental  resources  within 
and  around  the  proposed  mine  plan 
area.  The  information  is  used  by  the 
regulatory  authority  to  determine 
whether  the  applicant  can  comply  with 


the  performance  standards  for 
Underground  Mining. 

Bureau  Form  Number  None 

Frequency:  On  occasion 

Description  of  respondents:  Coal  Mine 

Operators 
Annual  Responses:  15.900 
Annual  Burden  Hours:  148,930 
Bureau  Clearance  Officer:  Darlene\ 

Grose  Boyd  202-343-5447. 

Dated:  )uly  24, 1985. 
).P.  Crumrine, 

Acting,  Assistance  Director,  Budget  and 

A  dministration. 

[FR  Doc.  85-18839  Filed  8-7-85;  8:45  am] 

BILLING  COOE  4310-OS-M 


Information  Collection  Submitted  to 
ttie  Ofice  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  for  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget 
Interior  Departmet  Desk  Officer, 
Washington.  D.C.  20503,  telephone  202- 
395-7313. 

Title  :  30  CFR  Part  784  Underground 
Mining  Permit  Applications  Minimum 
Requirements  for  Reclamation  and 
Operafion  Plan. 

Abstract:  Sections  507(b),  508(a),  and 
516(b)  of  Pub.  L.  95-87  require  applicants 
for  underground  mine  permits  to  provide 
a  description  of  each  existing  structure 
proposed  to  be  used  in  the  mining  and 
reclamation  operation  and  a  compliance 
plan  for  structures  proposed  to  be 
modified  or  constructed  for  use  in  the 
operation.  This  information  used  by  the 
regulatory  authority  in  determining  if  the 
applicant  can  comply  with  the 
applicable  performance  and 
environmental  standards 
Bureau  Form  Number.  None 
Frequency:  On  occasion 
Description  of  respondents:  Coal  Mine 

Operators 
Annual  Responses:  46.693 
Annual  Burden  House:  793,516 
Bureau  Clearance  Officer  Dariene 

Grose  Boyd  202-343-5447 
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Dated:  July  25. 1985 
Donald  Hinderiiter, 

Acting  Assistant  Director.  Budget  and 

Administration. 

(FR  Doc.  85-18840  Filed  8-7-85:  8:45  am] 

BILLMG  COM  4310-0»-H 


Bureau  of  Reclamation 

Bedias  Project,  TX;  Intent  to  Prepare 
an  Environmental  Statement  and  to 
Hold  an  Environmental  Scoping 
Meeting 

Pursuant  to  section  102{2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  the  Department  of  the  Interior 
proposes  to  prepare  an  environmental 
statement  (ES)  and  hold  an 
environmental  scoping  meeting  for  the 
Bedias  Project,  Texas,  here  referred  to 
"project."  A  draft  environmental 
statement  is  scheduled  to  be  filed  with 
the  Environmental  Protection  Agency 
and  be  available  for  review  and 
comment  by  June  1986. 

In  June  1985,  the  Bureau  of 
Reclamation  awarded  a  contract  to  the 
private  firm  of  Bums  and  McDonnell 
Engineering  Company,  Kansas  City, 
Missouri,  to  complete  the  study, 
including  the  preparation  of  the 
Regional  Director's  Planning  Report/ 
Draft  Environmental  Statement. 

The  project  purpose  is  to  provide 
dependable  municipal  and  industrial 
water  supply  for  projected  needs  in  the 
Lower  Trinity  River  Basin  and  adjacent 
coastal  regions.  Other  project  purposes 
may  include  hydropower,  flood  control, 
recreation,  and  fish  and  wildlife.  The 
project  study  will  evaluate  alternatives 
on  Bedias  Creek  located  in  portions  of 
Crimes,  Madison,  and  Walker  Counties 
and  other  alternatives  for  meeting  the 
projected  water  supply  needs. 

The  purposes  of  the  environmental 
scoping  meeting  are:  (1)  To  determine 
the  scope  of  issues  to  be  addressed  in 
the  ES,  and  (2)  to  identify  the  significant 
environmental  issues  related  to  the 
proposed  action. 

The  meeting  will  be  held  in 
Madisonville,  Texas,  on  September  5, 
1985,  in  the  Madisonville  High  School 
Auditorium,  at  7:00  p.m. 

Interested  public  entities  and 
individuals  may  obtain  information  on 
the  proposed  project  and  provide 
information  for  the  preparation  of  the  ES 
by  contacting  Charles  Gober,  Study 
Manager,  Bureau  of  Reclamation,  714 
South  Tyler,  Suite  201.  Amarillo,  Texas 


79101,  telephone  (806)  378-5475  or  FTS 

735-5475. 

William  C.  Klostermeyer, 

Acting  Commissioner. 

(FR  Doc.  85-18798  Filed  8-7-«5;  8:45  am] 

BtLUNQ  COOe  4310-0»-M 


Fallon  Indian  Reservation  Irrigation 
and  Drainage  System,  Newiands 
Project;  intent  to  Prepare  a  Draft 
Environmental  Impact  Statement 

Pursuant  to  section  102{2)(C)  of  the 
National  Environmental  Policy  Act,  as 
amended,  the  Dep.irtment  of  the  Interior 
proposes  to  prepare  an  Environmental 
Impact  Statement  (EIS)  on  the  Fallon 
Indian  Reservation  Irrigation  and 
Drainage  System  contained  within  the 
Newiands  Project,  Nevada.  The  EIS  Will 
analyze  the  effects  of  constructing 
irrigation  land  drainage  improvements 
on  the  Fallon  Indian  Reservation  lands. 
The  area  consists  of  approximately  8.120 
acres  of  land  in  Churchill  County. 
Nevada,  of  which  5.440  acres  have  valid 
water  rights.  The  EIS  will  analyze  the 
effects  of  increased  water  use.  drainage, 
and  return  flows. 

Portions  of  the  project  area  will  affect 
Floodplain  and  Wetland  areas. 
Accordingly,  the  objectives  and 
requirements  of  Presidential  Executive 
Orders  11988  and  11990,  and  the 
Reclamation  Instructions,  Chapter  376.5, 
will  be  considered  throughout  the 
planning  and  preparation  of  the  EIS. 

Workshops  to  soHcit  information  from 
all  interested  entities  and  persons  to 
assist  in  determining  the  scope  of  the 
EIS  will  be  held  on  September  11, 1985, 
at  7:30  p.m.  in  the  Fallon  Community 
Convention  Center,  100  Campus  Way, 
Fallon,  Nevada. 

The  contact  person  for  this 
environmental  impact  statement  is  Joel 
Vemer,  Attention:  MP-410,  Telephone 
(916)  978-5039,  Bureau  of  Reclamation, 
2800  Cottage  Way,  Sacramento, 
California  95825. 

Dated:  August  2, 1985. 
William  C  Klostermeyer, 
Acting  Commissioner 
[FR  Doc.  85-18799  Filed  8-7-85;  8:45  am] 
BILUNO  COOE  411(M>»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importation  of  Controlled  Sut>stances; 
Arenol  Cfiemical  Corp.;  Application 

Pursuant  to  section  1008  of  the 
Controlled  Substances  Impori  and 
Export  Act  (21  U.S.C.  958(h)),  the 
Attorney  General  shall,  prior  to  issuing 


a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  II  and  prior  to 
issuing  a  regulation  under  section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with 
§  1311.42  of  Title  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  May  27, 1985,  Arenol 
Chemical  Corporation,  40-33  23rd  Street, 
Long  Island,  New  York  11101,  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  Phenylacetone  (8501),  a 
basic  class  controlled  substance  in 
Schedule  U. 

As  to  the  basic  class  of  controlled 
substance  listed  above  for  which 
application  for  registration  has  been 
made,  any  other  applicant  therefore,  and 
any  existing  bulk  manufacturer 
registered  therefore,  may  file  written 
comments  on  to  objections  to  the 
issuance  of  such  registration  and  may, 
at  the  same  time.  Tile  a  written  request 
for  a  hearing  on  such  application  in 
accordance  with  21  CFIl  1301.54  in  such 
form  as  prescribed  by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator. 
Drug  Enforcement  Administration. 
United  States  Department  of  Justice, 
1405  1  Street.  NW..  Washington.  D.C. 
20537.  Attention:  DEA  Federal  Register 
Representative  (Room  1112).  and  must 
be  filed  no  later  than  September  9. 1985. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent  of 
the  procedures  described  in  21  CFR 
1311.42  (b),  (c).  (d),  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745- 
43746  (September  23, 1975),  all 
applicants  for  registration  to  import  a 
basic  class  of  any  controlled  substance 
in  Schedule  I  or  II  are  and  will  continue 
to  be  required  to  demonstrate  to  the 
Deputy  Assistant  Administrator  of  the 
Drug  Enforcement  Administration  that 
the  requirements  for  such  registration 
pursuant  to  21  U.S.C  958(a).  21  U.S.C. 
823(a).  and  21  CFR  1311.42  (a),  (b).  (c)(, 
(d),  (e),  and  (f)  are  satisHed. 

Dated:  July  30. 1985. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

|FR  Doc.  85-18826  Filed  ft-7-85:  8:45  am] 
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Manufecturar  of  Controlled  Substance; 
Arenol  Chemical  Coip;  Application 

Pursuant  to  §  1301.43(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  May  24, 1985, 
Arenol  Chemical  Corporation,  40-33 
23rd  Street,  Long  Island  City,  New  York 
11101,  made  application  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled  substance 
listed  belovK 


Drug 


1(1  WO). 


l(ltOS)^ 


Schad- 


Any  other  such  applicant  and  any 

person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances, 
may  file  conunents  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Dnig  Enforcement  Administration. 
United  States  Department  of  Justice, 
1405  I  Street.  NW.,  Washington,  D.C. 
20537,  Attention:  DEA  Federal  Register 
Representative  (Room  1112),  and  must 
be  filed  no  later  than  September  9, 1965. 

Dated:  August  2, 1985. 
G«n«  R.  HaisUp, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
A  dministrotion. 

|FR  Doc.  85-18823  Filed  8-7-85;  8:45  am] 

BlUJNaCOOC  4410-0»-M 


(Docket  No.  •4-27] 

Oscar  J.  Jackson,  M.O.;  Denial  of 
Application 

On  July  5, 1984,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  (DEA),  directed  an 
Order  to  Show  Cause  to  Oscar  J. 
Jackson.  M.D.,  1352  Haight  Street  San 
Francisco,  California  94117 
(Respondent)  proposing  to  deny  his 
application  for  registration  executed  on 
September  29, 1983.  The  statutory 
predicate  for  the  Order  to  Show  Cause 
under  21  U.S.C.  824  (a)(2)  was 
Respondent's  felony  conviction  on 
December  7, 1981.  in  the  United  States 
District  Court  for  the  Northern  District 
of  California  of  illegal  distribution  of  a 
controlled  substance  in  violation  of  21 
U.S.C.  841(a)(1). 


By  letter  dated  July  15. 1984. 
Respondent  requested  a  hearing  on 
issues  raised  by  the  Order  to  Show 
Cause.  The  hearing  in  this  matter  was 
held  in  San  Francisco,  California  on 
February  12, 1985.  Administrative  Law 
Judge  Francis  L.  Young  presided.  On 
May  9, 1985,  Judge  Young  issued  his 
opinion  and  recommended  ruling, 
findings  of  fact,  conclusions  of  law  and 
decision,  in  which  he  recommended  that 
Respondent's  application  for  DEA 
registration  be  denied.  Respondent  filed 
exceptions  to  the  proposed  ruling  on 
June  12, 1985.  On  June  18, 1985  Judge 
Young  transmitted  the  record  of  these 
proceedings  to  the  then-Acting 
Administrator.  The  Administrator  has 
considered  the  record  in  its  entirety, 
including  the  exceptions  filed  by 
Respondent  and  pursuant  to  21  CFR 
1316.67,  hereby  issues  his  final  order  in 
this  matter,  based  upon  findings  of  fact 
and  conclusions  of  law  as  hereinafter 
set  forth. 

The  Administrative  Law  Judge  found 
that  in  1979,  an  inspector  with  the 
California  State  Board  of  Pharmacy 
conducted  an  inspection  of  a  San 
Francisco  pharmacy  in  which  he  found 
that  the  majority  of  the  3,000  Schedule  II 
prescriptions  for  a  one  year  period  were 
written  by  the  Respondent.  "This 
information  led  to  an  investigation  by 
the  Diversion  Investigation  Unit  during 
which  four  individuals  visited 
Respondent's  office  and  purchased 
prescriptions  for  the  Schedule  U,  III,  and 
IV  controlled  substances  methaqualone, 
Dexamyl.  Empirin  with  Codeine  #4  and 
lonanmin.  The  Respondent  conducted 
cursory  or  no  medical  examinations  of 
the  undercover  operatives  prior  to 
issuing  the  prescriptions,  an  there  was 
no  showing  of  any  legitimate  medical 
need  for  any  of  the  31  prescriptions  for 
controlled  substances  issued  by 
Respondent  to  these  individuals. 
Respondent  wrote  prescriptions  for  one 
of  the  male  undercover  officers  for 
Empirin  with  codeine  #4  and 
methaqualone  and  gave  them  to  one  of 
the  female  undercover  operatives  who 
said  she  has  his  girlfriend.  The  male 
undercover  officer  was  not  present  at 
the  time.  Respondent  was  indicted  by 
the  grand  jury  of  the  United  States 
District  Court  for  the  Northern  District 
of  California,  sitting  in  San  Francisco, 
on  fourteen  counts  of  unlawful 
distribution  of  Schedule  II  and  III 
controlled  substances,  outside  the  usual 
course  of  his  professional  practice  and 
not  for  a  legitimate  medical  purpose  in 
violation  of  21  U.S.C.  841(a)(1). 
Respondent  pled  nolo  contendere  to  one 
count  of  the  indictment  and  thereafter, 
on  December  7, 1981,  was  convicted. 
There  is  therefore,  a  statutory  basis  for 


the  denial  of  Respondent  application.  21 
U.S.C.  823(f). 

The  Administrative  Law  Judge  further 
found  that  in  January  1982,  the 
California  Board  of  Medical  Quality 
Assurance  revoked  Respondent's 
medical  license,  stayed  the  revocation, 
and  placed  him  on  five  years  probation 
subject  to  several  conditions.  One  of  the 
conditions  was  that  Respondent  not 
prescribe,  administer,  order  or  possess 
any  controlled  substances  except  for 
those  substances  in  Schedules  IV  and  V. 
The  basis  for  this  action  was 
Respondent's  prescribing  of  Empirin 
with  Codeine  #4,  Dexamyl  and 
methaqualone  for  persons  not  under 
treatment  for  any  pathology  or 
condition. 

In  supporting  his  application  for  a 
DEA  Certificate  of  Registration 
Respondent  cited  certain  findings  of  fact 
that  were  made  by  the  California  Board 
of  Medical  Quality  Assurance  in  their 
January,  1982  order.  These  facts 
included  his  reputation  for  never  turning 
away  a  patient,  for  treating  many 
patients  without  charge,  for  providing 
free  medical  examinations  for  Boy 
Scouts  and  Black  Muslims,  and  his 
reputation  for  being  an  excellent 
physician  in  the  black  ghetto  area  of  San 
Francisco.  In  addition,  the  Board  found 
that  Dr.  Jackson  did  not  engage  in  his 
prescribing  conduct  with  an  evil  intent, 
but  simply  had  a  low  level  of  suspicion 
regarding  his  patients  and  was  a  sloppy 
recordkeeper. 

Respondent  testified  on  his  own 
behalf  at  the  hearing.  Besides  reiterating 
the  findings  of  the  California  Board  of 
Medical  Quality  Assurance,  he  said  that 
the  fact  that  he  hadn't  written  any 
prescriptions  for  controlled  substances 
in  three  years  had  not  affected  his 
practice  that  much.  He  also  stated  that 
he  has  participated  in  many  education 
programs  for  physicians  regarding 
controlled  substances. 

The  Administrative  Law  Judge 
concluded  that  Respondent's  conduct  in 
writing  prescriptions  for  controlled 
substances  to  undercover  operatives 
clearly  showed  a  willingness  to  write 
abusable  drug  prescriptions  which  he 
knew  were  being  used  for  simple 
pleasure  and  enjoyment.  Respondent 
knowingly  and  willfully  violated  the  law 
and  put  controlled  substances  in  the 
hands  of  youths  who  were  likely  to  do 
grievous  harm  to  themselves.  Judge 
Young  found  that  the  Respondent  totally 
abrogated  his  responsibility  as  a  health 
care  practitioner  regarding  controlled 
substances.  He  also  found  that 
Respondent  has  shown  no  reason  why 
he  should  again  be  registered  with  the 
Drug  Enforcement  Administration  to 


handle  controlled  substances.  The 
Respondent's  conduct  in  handling 
controlled  substances  was  egregious. 
There  is  no  basis  for  reasonable 
assurance  that  Respondent's  conduct 
will  not  be  repeated. 

The  Administrator  adopts  the 
recommended  ruling,  findings  of  fact 
and  conclusions  of  law  of  the 
Administrative  Law  Judge  in  their 
entirety. 

Having  concluded  that  there  is  a 
lawful  basis  for  the  denial  of 
Respondent's  application  for  a  DEA 
Certificate  of  Registration,  and  having 
further  concluded  that  under  the  facts 
and  circumstances  presented  in  this 
matter  that  the  application  for 
registration  should  be  denied,  the 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100,  hereby  orders 
that  the  application  for  a  DEA 
Certificate  of  Registration  executed  on 
September  29. 1983  by  Oscar  ].  Jackson. 
M.D.  and  any  other  applications 
executed  by  Respondent  which  may  be 
outstanding,  be.  and  are  hereby  denied. 

Dated:  August  2, 1985. 
|ohn  C.  Lawn, 
Administrator. 
[FR  Doc.  85-18825  Filed  8-7^85;  8:45  am] 

BILUMG  CODE  441(M)»-lt 

Manufacturer  of  Controlled  Substance; 
Wyeth  Laboratories  Inc.;  Application 

Pursuant  to  §  1301.43(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  May  3. 1985.  Wyeth 
Laboratories.  Inc.,  611  East  Nield  Street. 
West  Chester.  Pennsylvania  19382, 
made  application  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled  substance 
listed  below:- 
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Drug 

Schect- 
ule 

Pethidine  (meperidine)  (9230) 

II 

Pethidine-lnlermediale-A.          «^:yarK>-lHiiethyl.4- 
phenylpipendine  (9232) 

II 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances, 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Drug  Enforcement  Administration. 
United  States  Department  of  Justice. 


1405  I  Street.  NW.,  Washington.  D.C. 
20537,  Attention:  DEA  Federal  Register 
Representative  (Room  1112).  and  must 
be  filed  no  later  than  September  9. 1985. 

Dated:  August  2. 1985. 
Gene  R.  Haislip. 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control,  Drug  Enforcement 

Adminstration. 

(FR  Doc.  85-18824  Filed  8-7-85;  8:45  am] 

BILUNO  CODE  4410-0»-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

[Docket  No.  M-8S-48-C] 

B.S.B.  Coal  Co.  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

B.S.B.  Coal  Company.  Inc.,  Pathfork. 
Kentucky  40863  has  filed  a  petition  to 
modify  the  application  of  30  CFR  75.1710 
(cabs  and  canopies)  to  its  K.O.K.  No.  3 
Mine  (LD.  No.  15-13741)  located  in 
Harlan  County,  Kentucky.  The  petition 
is  filed  under  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cabs  or  canopies  be 
installed  on  the  mine's  electric  face 
equipment. 

2.  The  mine  is  in  the  Kellioka  seam 
which  ranges  from  52  to  66  inches  in 
height,  with  rolls  and  fluctuations. 

3.  Petitioner  states  that  the  use  of  a 
canopy  on  the  mine's  shuttle  cars  would 
result  in  a  diminution  of  safety  for  the 
miners  affected  because  the  canopy 
could  strike  and  dislodge  roof  supports 
and  restrict  and  cramp  the  operator's 
seating  position,  increasing  the  chances 
of  an  accident. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  Iliese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627.  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  9. 1985.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 


Dated:  August  1. 1985. 
Patricia  W.  Silvey, 

Director.  Office  of  Standards,  Regulations 

and  Variances. 

(FR  Doa  85-18773  Filed  ft-7-«;  8:45  am] 

BILLING  COOC  4StO-U-« 

[Docket  No.  M-85-60-C) 

Consolidation  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Consolidation  Coal  Company.  Consol 
Plaza.  Pittsburgh.  Pennsylvania  15241 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1700  (oil  and 
gas  wells)  to  its  Franklin  No.  125  Mine 
(I.D.  No.  33-00963).  located  in  Harrison 
County.  Ohio.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  barriers  be  established 
and  maintained  around  oil  and  gas  wells 
penetrating  coal  beds  or  any 
underground  area  of  a  coal  mine. 

2.  The  oil  and  gas  wells  in  the 
Franklin  Mine  were  drilled  between 
1890  and  1950  when  no  standards  for 
drilling  and  plugging  existed,  and  many 
wells  were  abandoned.  Oil  and  gas 
sands  are  nearly  deleted  and  no 
appreciable  volume  of  gas  comes  fix>m 
petroleum  reservoirs. 

3.  As  an  alternate  method,  petitioner 
proposes  to  seal  the  Pittsburg  No.  8 
Coal  Seam  from  the  surrounding  strata 
at  the  affected  wells  using  a  technique 
specified  in  the  petition  developed  by 
the  U.S.  Bureau  of  Mines  and  the  Energy 
Research  and  Development 
Administration,  as  follows: 

a.  Prior  to  sealing  the  well,  the  well 
will  be  cleaned  to  its  original  total 
depth,  no  less  than  200  feet  below  the 
Pittsuburgh  No.  8  Coal  Seam,  or  as  far 
below  the  seam  as  practicable; 

b.  The  well  will  be  cleaned  out  to  its 
original  diameters  and  vertical  profile; 

c.  The  cleaning  out  procedure  will 
include  the  removal  of  all  casing.  If 
casing  caimot  be  pulled,  the  casing  will 
be  ripped,  perforated,  cut  or  otherwise 
interrupted  at  closely  spaced  intervals 
to  ensure  that  plugging  media  will  fill 
the  annulus  between  all  the  remaining 
casing  and  the  borehole  walls; 

d.  A  suite  of  logs  of  the  borehole  will. 
if  physically  possible,  be  run  including 
as  a  minimum,  a  caloper  survey  and  a 
directional  deviation  survey: 

e.  When  the  cleaning  out  process  is 
completed,  tubing  will  be  run  into  the 
hole  to  a  point  approximately  20  feet 
from  the  bottom  of  the  hole.  The  hole 
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will  be  filled  to  the  surface  with 
weighted  gel  of  approximately  14.5 
pounds  per  gallon  by  pumping  the  gel 
through  the  tubing:  and 

f.  A  100-foot  plug  of  expanding  cement 
will  be  placed  in  the  well  beginning  at 
approximately  200  feet  below  the  coal 
seam  and  extending  to  approximately 
100  feet  below  the  coal  seam.  A  string  of 
casing  with  an  outside  diameter  not  less 
than  four  and  one  half  inches  will  be  run 
into  the  well  to  approximately  100  feet 
below  the  coal  seam.  Such  string  of 
casing  will  be  circulated  and  cemented 
into  the  surface.  The  casing  will  be 
emptied  of  liquid  from  approximately 
100  feet  below  the  lowest  workable  coal 
seam  to  the  surface  and  a  vent  will  be 
installed  on  the  top  of  the  string  of 
casing  so  that  it  will  prevent  liquids  and 
solids  from  entering  the  well  but  permit 
ready  access  to  the  full  internal 
diameter  of  the  coal  protection  string  of 
casing  when  required. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  9. 1985.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Date:  August  1, 1983. 
Patricia  W.  Silvey. 

Director,  Office  of  Standards.  Regulations 

and  Variances. 

(FR.  Doc.  18776  Filed  8-7-85;  8:45  am| 

MLLMG  COOE  4510-43-M 


(Docket  No.  M-85-44-C] 

Consolidation  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Consolidation  Coal  Company,  Consol 
Plaza,  Pittsburgh,  Pennsylvania  15241 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.305  (weekly 
examinations  for  hazardous  conditions) 
to  its  Amonate  Mine  (I.D.  No.  46-04421) 
located  in  McDowell  County,  West 
Virginia.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 


1.  The  petition  concerns  the 
requirement  that  weekly  examinations 
for  hazardous  conditions  be  made  in  the 
return  of  each  split  of  air  where  it  enters 
the  main  return  and  in  at  least  one  entry 
of  each  intake  and  return  air  course  in 
its  entirety. 

2.  Petitioner  states  that  the  M-entry 
has  deteriorated  over  the  years, 
resulting  in  adverse  roof  conditions 
which  make  these  entries  and  crosscuts 
hazardous  to  travel  and  examine. 
Rehabilitation  of  the  affected  areas 
would  expose  miners  to  hazardous 
conditions. 

3.  As  an  alternate  method,  petitioner 
proposes  to  construct  mandoors  in 
stoppings  in  the  M-entry,  where  certified 
persons  will  take  air  and  gas 
measurements  when  making  weekly 
examinations  of  the  affected  return  air 
course. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  9, 1985.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  August  1. 1985. 
Patrida  W.  Silvey. 

Director.  Office  of  Standards.  Regulations 

and  Variances. 

[FR  Doc.  85-18772  Filed  8-7-85;  8:45  am] 

BILLINQ  COOE  4$10-43-«l 


(Docket  No.  M-85-49-C] 

Emery  Mining  Corp.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Emery  Mining  Corporation,  P.O.  Box 
310,  Huntington,  Utah  84528  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1101-8  (water  sprinkler  systems; 
arrangement  of  sprinklers)  to  its  Deer 
Creek  Mine  (I.D.  No.  42-00121);  Wilberg 
Mine  (I.D.  No.  42-00080);  Deseret  Mine 
(I.D.  No.  42-00988);  Beehive  Mine  (I.D. 
No.  42-00082);  Uttle  Dove  Mine  (I.D.  No. 
42-01393).  and  Cottonwood  Mine  (I.D. 
No.  42-01944),  all  located  in  Emery 
County.  Utah.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 


A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  two  or  more  branch 
lines,  at  least  one  of  which  is  above  the 
top  belt  and  one  between  the  top  and 
bottom  belt,  be  installed  in  each 
sprinkler  system  to  provide  a  uniform 
discharge  of  water  to  the  belt  surface. 

2.  As  a  alternate  method,  petitioner 
proposes  to  use  a  single  line  of 
automatic  water  sprinklers  for  its  fire 
protection  system  at  main  and 
secondary  belt  conveyor  drives. 
Automatic  sprinklers  will  be  maintained 
at  a  distance  of  not  more  than  ten  feet 
apart  and  located  so  that  the  discharge 
of  water  will  extend  over  the  belt  drive, 
belt  take-up,  electrical  control,  and  gear 
reducing  unit.  During  operation  of  the 
system,  water  pressure  will  be  at  least 
10  p.s.i.  A  test  to  insure  proper  operation 
will  be  conducted  during  the  installation 
of  each  new  system  and  during  the 
repair  or  replacement  of  any  critical 
part. 

3.  Due  to  a  reduced  amount  of  piping 
that  would  be  used  in  the  proposed 
alternate  method  of  installation, 
petitioner  states  that  it  would  then  be 
practical  to  enter  antifreeze  into  the 
system  during  winter  months  when  air 
temperatures  can  fall  below  freezing. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Conunenis 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  a^.d  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  9, 1985.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated;  August  1, 1985. 
Patrida  W.  Silvey. 

Director.  Office  of  Standards,  Regulations 
and  Variances. 
[FR  Doc.  85-18770  Filed  8-7-85;  8:45  am) 

BILLING  COOE  4S10-43-II 


[Docket  No.  M-85-66-C] 

Newsome  Coals,  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Newsome  Coals  Inc..  HC  77  Box  180, 
Harold.  Kentucky  41631  has  filed  a 
petition  to  modify  the  application  of  30 
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CFR  75.1100-1(8)  (type  and  quality  of 
rireHghting  equipment)  to  its  No.  22 
Mine  (I.D.  No.  15-14819).  located  in 
Floyd  County.  Kentucky.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  waterlines  be  capable 
of  delivering  50  gallons  of  water  a 
minute  at  a  nozzle  pressure  of  50  pounds 
per  square  inch. 

2.  As  an  alternate  method,  petitioner 
states  that  a  flame-resistant  belt 
conveyor  with  a  switch  to  prevent 
slippage  is  used.  The  belt  entry  is  damp 
to  wet  and  there  is  a  fire  sensor  system 
installed  for  the  belt  conveyor.  A  miner 
is  assigned  to  the  tail  roller  and  belt 
drive  and  two-way  communication 
exists  from  drive  to  tail. 

3.  For  these  reasons  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  9, 1985.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Date:  August  1, 1985. 
Patrida  W.  Silvey, 

Director.  Office  of  Standards.  Regulations 

and  Variances. 

IFR  Doc.  85-18780  Filed  8-7-85;  8:45  amj 

BILLING  CODE  4$10-43-M 


(Docket  No.  M-85-S5-C] 

Penelee  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Penelee  Coal  Company.  General 
Delivery,  Cranks,  Kentucky  40820  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.1303  (permissible  blasting 
devices)  to  its  No.  3  Mine  (I.D.  No.  15- 
12324).  located  in  Harlan  County, 
Kentucky.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  permissible  blasting 
devices  be  used,  that  all  explosives  and 
blasting  devices  be  used  in  a 
permissible  maimer,  and  that 


permissible  explosives  be  fired  only 
with  permissible  shot  firing  units. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  the  nonpermissible 
FEMCO  Ten-Shot  Blasting  Unit.  The  unit 
will  be  used  by  an  authorized  person 
and  will  be  used  with  well-insulated 
blasting  cable  wires  no  smaller  than  No. 
18  Brown  and  Sharp  guage. 

3.  The  unit  will  be  used  with  not  more 
than: 

a.  Ten  detonators  with  copper  leg 
wires  not  over  30  feet  long; 

b.  Ten  detonators  with  iron  leg  wires  6 
and  7  feet  long: 

c.  Nine  detonators  with  iron  leg  wires 
8  and  9  feet  long; 

d.  Eight  detonators  with  iron  leg  wires 
10  feet  long; 

e.  Seven  detonators  with  iron  leg 
wires  12  feet  long; 

f.  Six  detonators  with  iron  leg  wires  14 
feet  long;  and 

g.  Five  detonators  with  iron  leg  wires 
16  feet  long. 

4.  In  addition,  the  FEMCO  Ten-Shot 
Blasting  Unit  will  be  used  only: 

a.  With  short-delay  electric  detonators 
with  designated  delay  periods  of  25  to 
500  milliseconds; 

b.  If  the  lamp,  which  provides  an 
indication  of  readiness,  lights 
immediately  upon  insertion  of  the  firing 
key  and  extinguishes  immediately  upon 
release  of  the  key.  This  will  be  verified 
prior  to  connecting  the  unit  to  the 
blasting  cable;  and 

c.  Witha  battery  pack  having  an  open 
circuit  voltage  of  at  least  120  volts  when 
installed.  The  pack  will  be  replaced  at 
intervals  not  to  exceed  6  months. 

5.  Petitioner  will  attach  the 
manufacturer's  label  specifying 
conditions  of  use  for  the  unit  and  will 
install  the  manufacturer's  sealing  device 
on  the  housing  of  the  unit. 

6.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard,  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  9. 1985.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 


Dated:  August  1. 1985 

Patricia  W.  Silvey. 

Director.  Office  of  Standards,  Regulations 
and  Variances. 

[FR  Doc.  85-18775  Filed  8-7-85:  8:45  amJ 

BILUNGCOOC  45tO-4»-ll 


[Docket  No.  M-85-«2-CI 

Permac,  Inc.;  Petition  for  Modification 
of  Application  of  Mandatory  Safety 
Standard 

Permac.  Inc..  P.O.  Box  296.  Oakwood 
Virginia  24631  has  filed  a  petition  to 
modify  the  application  of  30  CFR 
77.214(a)  (refuse  piles:  general)  to  its 
Refuse  Disposal  Area  (I.D.  No. 
121lVA5-0064-^)  located  in  Buchanan 
County.  Virginia.  The  petition  is  filed 
under  Section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  refuse  piles  not  be 
located  over  abandoned  openings. 

2.  As  an  alternate  method,  petitioner 
proposes  to  cover  the  Kennedy  openings 
with  a  large  rock  drain  system  which 
will  convey  ground  water  to  the  main 
underdrain  system  and  to  the  toe-drain 
on  the  right  side  of  the  hollow.  Filter 
cloth  will  be  placed  over  the  rock  drain 
to  prevent  infiltration  of  fine  sediment 
and  clogging  of  the  system.  The  final 
regraded  area  will  be  backfilled  with 
refuse,  covered  with  topsoil.  and  seeded 
in  accordance  with  a  plan  approved  by 
the  Division  of  Mined  Land  Reclamation 
(DMLR). 

3.  Petitioner  states  that  the  proposed 
alternate  method  will  eliminate  an 
existing  highwall  and  improve  safety. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  of  or  before 
September  9. 1985.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  August  1, 1985. 
Patricia  W.  Silvey. 

Director,  Office  of  Standards,  Regulations 
and  Variances. 
(FR  Doc.  85-18774  Filed  8-7-85:  8:45  am] 
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(Docket  No.  M-8S-34-C] 

Turrls  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Turris  Coal  Company,  P.O.  Box  21. 
Elkhart.  Illinois  62634  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.303  (preshift  examinations)  to  its 
Elkhart  Mine  (I.D.  No.  11-02664)  located 
in  Logan  County.  Illinois.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  the  active  workings  of 
a  coal  mine  be  examined  for  hazardous 
conditions  and  tested  for  methane 
within  3  hours  preceding  the  beginning 
of  any  shift,  and  before  any  miner  in 
such  shift  enters. 

2.  As  an  alternate  method,  petitioner 
proposes  to  install  and  operate  a  remote 
methane  monitoring  system  in 
production  panels.  In  support  of  this 
request,  petitioner  states  that: 

a.  One  sensor  will  be  located  in  the 
neutral  area  not  more  than  500  feet  from 
the  end  of  the  panel,  the  other  in  the 
inby  most  crosscut  at  the  end  of  the 
panel; 

b.  If  sensors  detect  more  than  0.25% 
methane,  visual  and  audible  alarms  will 
be  activated  which  will  cause 
notification  of  appropriate  personnel; 

&  If  the  remote  monitoring  system 
ceases  to  function  properly,  or  is 
deenergized  for  routine  maintenance  or 
power  outages,  the  immediate  area 
around  the  sensors  will  be  inspected 
during  preshift  examinations  until  the 
monitoring  system  is  restored  to  normal 
operation;  and 

d.  Records  of  tests,  calibrations  and 
monitor  readings  will  be  kept  on  the 
surface  and  available  for  MSHA 
inspection. 

3.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  9. 1985.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 


Date:  August  1. 1985. 

Patricia  W.  Silvey, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

(FR  Doc.  85-18781  Filed  8-7-85;  8:45  am) 
BIUJNO  CODE  451(>-43-« 


[Docket  No.  M-85-35-C] 

Turrls  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Turris  Coal  Company.  P.O.  Box  21, 
Elkhart.  Illinois  62634  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.305  (weekly  examinations)  to  its 
Elkhart  Mine  (I.D.  No.  11-02664)  located 
in  Logan  County.  Illinois.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  weekly  examinations 
for  hazardous  conditions  be  made  in  the 
return  of  each  split  of  air  where  it  enters 
the  main  return  and  in  at  least  one  entry 
of  each  intake  and  return  aircourse  in  its 
entirety. 

2.  As  an  alternate  method,  petitioner 
proposes  to  install  and  operate  a  remote 
methane  monitoring  system  in 
production  panels.  In  support  of  this 
request,  petitioner  states  that: 

a.  One  sensor  will  be  located  in  the 
neutral  area  not  more  than  500  feet  from 
the  end  of  the  panel,  the  other  in  the 
inby  most  crosscut  at  the  end  of  the 
panel; 

b.  If  sensors  detect  more  than  0.25% 
methane,  visual  and  audible  alarms  will 
be  activated  which  will  cause 
notification  of  appropriate  personnel; 

c.  If  the  remote  monitoring  system 
ceases  to  function  properly,  or  is 
deenergized  for  routine  maintenance  or 
power  outages,  the  immediate  area 
around  the  sensors  will  be  inspected 
during  preshift  examinations  until  the 
monitoring  system  is  restored  to  normal 
operation;  and 

d.  Records  of  tests,  calibrations  and 
monitor  readings  will  be  kept  on  the 
surface  and  available  for  MSHA 
inspection. 

3.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 


comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  9. 1985.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  August  1. 1985. 
Patricia  W.  Silvey. 

Director.  Office  of  Standards,  Regulations 
and  Variances. 

[FR.  Doc.  18782  Filed  8-7-85;  8:45  am] 
BtlXmO  CODE  4$10-43-W 


[Docket  No.  M-8S-57-CI 

Westmoreland  Coal  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Westmoreland  Coal  Company.  P.O. 
Drawer  A  &  B.  Big  Stone  Gap.  Virginia 
24219  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75-326  (aircourses 
and  belt  haulage  entries)  to  its  Amo  No. 
2  Mine  (I.D.  No.  44-06206)  and  Derby 
No.  6  Mine  (I.D.  No.  44-06207)  both 
located  in  Wise  County,  Virginia.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Sefety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  air  coursed  through 
belt  haulage  entries  not  be  used  to 
ventilate  active  working  places. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  intake  air  which  is 
coursed  through  belt  haulage  and /or 
track  entries  to  ventilate  active  working 
places. 

3.  In  support  of  this  request,  petitioner 
proposes  to  install  an  early  warning  fire 
detection  system  with  specific 
conditions  as  outlined  in  the  petition  in 
all  belt  entries  used  as  intake  air 
courses. 

4.  Petitioner  states  that  use  of  the 
proposed  alternate  method  would 
increase  the  differential  pressure 
between  its  intake  and  return  entries 
which  would  provide  for  more  effective 
ventilation  of  each  mine,  including: 

(a)  An  increased  capability  of  the 
ventilation  systems  to  dilute,  render 
harmless  and  carry  away  methane,  coal 
dust  and  other  potentially  dangerous  or 
harmful  gases  and  contaminates;  and 

(b)  Better  ventilation  of  the  active 
workings  in  the  mines. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 


comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
'  Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  9. 1985.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  August  1. 1985. 

Patricia  W.  Silvey, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

[FR  Doc.  85-18777  Filed  8-7-«5;  8:45  am] 

BILUNG  CODE  4S10-43-M 
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[Docket  No.  M-85-68-C1 

Westmoreland  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Westmoreland  Coal  Company.  P.O. 
Drawer  A&B,  Big  Stone  Gap,  Virginia 
24219  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.503 
(permissible  electric  face  equipment; 
maintenance)  to  its  Arno  Mine  (I.D.  No. 
44-04099).  Arno  No.  2  Mine  (I.D.  No.  44- 
06206),  Bullitt  Mine  (I.D.  No.  44-00304), 
Derby  No.  4  (Parsons)  Mine  (I.D.  No.  44- 
04110).  Derby  No.  5  (Parsons)  Mine  (I.D. 
No.  44-04109),  Derby  No.  6  Mine  (I.D. 
No.  44-06207),  Prescott  No.  2  Mine  (I.D. 
No.  44-01689),  Wentz  No.  1  Mine  (I.D. 
No.  44-00302),  and  Wentz  B  Portal  Mine 
(I.D.  No.  44-05559)  all  located  in  Wise 
County,  Virginia  and  its  Holton  Mine 
(I.D.  No.  44-04197)  located  in  Lee 
County,  Virginia.  The  petition  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the  use  of  a 
locked  padlock  to  secure  plugs  to 
receptacles  for  mobile,  battery-powered 
machines. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  a  metal  locking  device 
(harness  or  similar  device)  in  lieu  of 
padlocks  to  secure  plugs  to  receptacles 
for  mobile,  battery-powered  machines. 

3.  Petitioner  states  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 


received  in  that  office  on  or  before 
September  9, 1985.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Date:  August  1, 1985. 
Patricia  W.  Silvey, 

Director.  Office  of  Standards.  Regulations 
and  Variances. 

[FR  Doc.  85-18778  Filed  8-7-85;  8:45  am] 
BILUNQ  CODE  4510-43-M 


(Docket  No.  M-85-58-C] 

Westmoreland  Coal  Co^  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Westmoreland  Coal  Company,  P.O. 
Drawer  A&B.  Big  Stone  Gap,  Virginia 
24219  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1103-4(a) 
(automatic  fire  sensor  and  warning 
device  systems;  installation;  minimum 
requirements)  to  its  Arno  No.  2  Mine 
(I.D.  No.  44-06206)  and  Derby  No.  6 
Mine  (I.D.  No.  44-06207)  both  located  in 
Wise  County,  Virginia.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  automatic  fire  sensor 
and  warning  device  systems  provide 
identification  of  fire  within  each  belt 
flight  (each  belt  unit  operated  by  a  belt 
drive). 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  a  fire  sensor  and 
warning  device  system  that  will  be 
capable  of  identification  of  fire  by 
activated  sensors  rather  than 
identification  of  fire  within  each  belt 
flight. 

3.  A  low-level  carbon  monoxide 
detection  system  will  be  installed  at 
specific  locations  outlined  in  the 
petition.  It  will  be  capable  of  giving 
warning  of  a  fire  for  four  hours  after  the 
power  source  to  the  belt  is  removed; 
provide  visual  and  audible  alarm 
signals;  monitor  electrical  continuity 
and  detect  electrical  malfunctions; 
initiate  the  fire  alarm  signals;  and 
identifiy  any  activated  sensor. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  "These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 


comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  9, 1985.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  August  1. 1985. 
Patricia  W.  Silvey, 

Director.  Office  of  Standards,  Regulations 

and  Variances. 

[FR  Doc.  85-18779  Filed  8-7-85:  8:45  am) 

BILUNQ  CODE  4S10-43-M 


[Docket  No.  M-85-S»-C] 

Westmoreland  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Westmoreland  Coal  Company,  P.O. 
Drawer  A&B,  Big  Stone  Gap,  Virginia 
24219  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1105  (housing 
of  underground  transformer  stations, 
battery-charging  stations,  substations, 
compressor  stations,  shops,  and 
permanent  pumps)  to  its  Arno  No.  2 
Mine  (I.D.  No.  44-06206)  and  Derby  No. 
6  Mine  (I.D.  No.  44-06207)  both  located 
in  Wise  County,  Virginia.  The  petition  is 
filed  under  Section  101(c)  of  the  Federal 
Mine  Saftey  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  air  currents  used  to 
ventilate  structures  or  areas  enclosing 
electrical  installations  be  coursed 
directly  into  the  return. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  the  air  currents  which 
are  used  to  ventilate  dry-type 
transformers,  permanent  pumps 
containing  no  flammable  liquid 
hydraulic  oil  (except  for  capacitors  in 
transformers  which  may  contain  up  to  a 
total  of  three  gallons  of  flammable 
liquid)  and  rectifiers  to  also  ventilate 
active  working  places. 

3.  In  support  of  this  request,  petitioner 
proposes  to  install  an  early  warning  fire 
detection  system.  Carbon  monoxide 
monitors  will  be  used  to  monitor  the  air 
with  specific  conditions  as  outlined  in 
the  petition.  The  monitors  will  be 
installed  at  each  belt  drive  and  tailpiece 
at  intervals  not  to  exceed  2,000  feet 
along  each  conveyor  belt  entry. 

4.  Petitioner  states  that  use  of  the 
proposed  alternate  method  would 
increase  the  differential  between  its 
intake  and  return  entries  which  would 
provide  for  more  effective  ventilation  of 
each  mine  including: 

(a)  An  increased  capability  of  the 
ventilation  systems  to  dilute,  render 
harmless  and  carry  away  methane,  coal 
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dust  and  other  potentially  dangerous  or 
harmful  gases  and  contaminants;  and 

(b)  Better  ventilation  of  the  active 
workings  in  the  mines. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627.  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  9. 1965.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  August  1. 1985. 
Patfida  W.  Silvey, 

Director,  Office  of  Standards.  Regulations 

and  Variances. 

|FR  Doc  85-18771  Filed  8-7-85:  8:45  am) 

BHJJtMSCOOE  4S10-43-« 


NATIONAL  AERONAUTICS  AND 
SPACE  AOMINISTRATtON 

[Notice  85-52] 

NASA  Advisory  Council;  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 


summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council  (NAC) 
Informal  Earth  System  Sciences 
Committee  (ESSC). 

DATE  ANO  time:  September  12-13, 1985. 
8:30  a.m.  to  5  p.m.  each  day. 
AOCOESS:  Goddard  Space  Flight  Center, 
Greenbelt,  Maryland  20771,  Building  8 
Conference  Center. 
FOR  FURTHER  INFORMATIOH  CONTACT: 
Mr.  Ray  ].  Arnold,  Code  EE,  National 
Aeronautics  and  Space  Administration. 
Washington,  DC  20546  (202)  453-1707. 
SUPPLEMENTARY  INFORMATION:  The 
NASA  Advisory  Courcii,  Informal  Earth 
System  Sciences  Committee  was  formed 
in  October.  1983.  to  provide  advice  and 
counsel  to  NASA  on  the  future  role, 
responsibihties.  and  implementation 
strategies  for  the  Earth  Science  and 
Applications  program.  This  committee  is 
chaired  by  Dr.  Francis  L  Bretherton  and 
has  a  total  of  17  members.  The  subject 


meeting  is  to  review  the  draft  final 
report  in  plenary  and  to  finalize  the 
course  of  action  for  its  approval  and 
subsequent  publication. 

Type  of  meeting:  Open. 

AgMida 

September  12. 1985 
8:30  a.m.— Review  draft  Earth  System 

Sciences  Report. 
5  p.m. — Adjourn. 
September  13, 1985 
8:30  a.m.— Review  draft  Earth  System 

Sciences  Report.  i 

5  p.m. — Adioum. 
Dated:  July  31. 1985. 

Richard  L.  Daniels 

Deputy  Director.  Logistics  Management  and 
Information  Programs  Division.  Office  of 
Management 

[FR  Doc.  85-18766  Filed  8-7-85;  8:45  am) 
mUJNQ  CODE  7S1<M>t-« 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  70-364;  ASLBP  No.  85-511-01- 
ML] 

Babcock  and  Wflcox;  Appointment  of 
Presiding  Officer  To  Conduct  Informal 
Proceeding 

Pursuant  to  the  Commission's  Order 
dated  July  24. 1985,  a  presiding  officer  is 
hereby  appointed  to  conduct  an  informal 
proceeding  to  consider  and  decide,  in 
accordance  with  the  Commission's 
Order,  all  issues  related  to  the 
application  to  amend  a  special  nuclear 
materials  license  filed  on  October  31, 
1984  by: 

Babcock  and  Wilcox 

Parks  Township,  Pennsylvania 
Volume  Reduction  Facility  Special 
Nuclear  Materials  License  No.  SNTvI-414. 

The  name  and  address  of  the 
Presiding  Officer  is:  Dr.  Peter  A.  Morris, 
Administrative  Judge,  Atomic  Safety 
and  Licensing  Board,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555. 

Issued  at  Bethesda,  Maryland,  this  1st  day 
of  August,  1985. 

B.  Paul  Cotter,  ]t. 

Chief  Administrative  fudge  Atomic  Safety 
and  Licensin^Board  Panel. 

[FR  Doc.  85-18856  Filed  8-7-85;  8:45  am) 

BILLING  CODE  75M-01-M 


(Docket  No.  30-22063;  ASLAP  No.  85-512- 
02-ML] 

Precision  Materials  Corp.; 
Appointment  of  Presiding  Officer  To 
Conduct  Informal  Proceeding 

Pursuant  to  the  Commission's  Order 
dated  July  24, 1985,  a  presiding  officer  is 
hereby  appointed  to  conduct  an  informal 
proceeding  to  consider  and  decide,  in 
accordance  with  the  Commission's 
Order,  all  issues  related  to  the 
application  for  a  byproduct  materials 
license  filed  on  November  5. 1984  by: 

Precision  Materials  Corporation 

Mine  Hill,  New  Jersey  Irradiator 
Facility. 

The  name  and  address  of  the 
Presiding  Officer  is:  Dr.  Jerry  R.  Kline. 
Administrative  Judge,  Atomic  Safety 
and  Licensing  Board.  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555. 

Issued  at  Bethesda,  Maryland,  this  1st  of 
August  19U5. 

B.  Paul  Cotter,  (r. 

Chief  Administrative  Judge,  Atomic  Safety 
and  Licensing  Board  PaneL 

|FR  Doc.  85-18857  Filed  8-7-85:  8:45  am) 

BILLrtMS  CODE  7S9O-01-M 


[Docket  No.  40-8027;  ASLBP  No.  85-513- 
03-MLI 

Sequoyah  Fuels  Corp.;  Appointment  of 
Presiding  Officer  To  Conduct  Informal 
Proceeding 

Pursuant  to  the  Commission's  Order 
dated  July  24, 1985,  a  presiding  officer  is 
hereby  appointed  to  conduct  an  informal 
proceeding  to  consider  and  decide,  in 
accordance  with  the  Commission's 
Order,  all  issues  related  to  the 
application  to  amend  a  source  material 
license  filed  on  January  24, 1985  by: 

Sequoyah  Fuels  Corporation 

Sequoyah  Facility,  Source  Material 
License  No.  SUB-1010. 

The  name  and  address  of  the 
Presiding  Officer  is:  John  H.  Frye,  III. 
Administrative  Judge.  Atomic  Safety 
and  Licensing  Board,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
D.C.  20555. 

Issued  at  Bethesda.  Maryland,  this  1st  day 
of  August,  1985. 

B.  Paul  Cotter.  )r.. 

Chief  Administrative  Judge.  Atomic  Safety 

and  Licensing  Board  Panel. 

FR  Doc.  85-18858  Filed  8-7-85;  8:45  am] 

BILUNQ  CODE  7S9(M)1-M 
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(Docket  No.  50-352] 


Environmental  Assessment  and 
Finding  of  No  Significant  impact; 
Ptiiladelptiia 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  grant  of  an  exemption 
from  a  portion  of  the  requirements  of 
Appendix  E  to  the  Philadelphia  Electric 
Company  (the  licensee]  for  the  Limerick 
Generating  Station,  Unit  1,  located  at 
the  licensee's  site  in  Montgomery  and 
Chester  Counties,  Pennsylvania. 

Environmental  Assessment 

Identification  of  Proposed  Action:  The 
Exemption  from  10  CFR  Part  50, 
Appendix  E.  Section  IV.F.l  would  permit 
operation  of  Limerick  Unit  1  at  power 
levels  about  5%  of  rated  power  without 
the  licensee  having  to  conduct  a  second 
full  participation  exercise.  Section  IV.f  .1 
of  Appendix  E  requires  that  a  full 
participation  offsite  exercise  be 
conducted  within  one  year  before 
issuance  of  the  first  operating  license  at 
a  site  for  full  power  and  prior  to 
operation  above  5%  of  rated  power.  A 
full  participation  emergency 
preparedness  exercise  for  Limerick  was 
conducted  on  July  25, 1984.  Also  a 
supplemental  exercise  was  conducted 
on  November  20, 1984  and  remedial 
exercises  were  conducted  on  March  7, 
April  10  and  22. 1985.  All  of  these 
exercises  were  evaluated  by  the  Federal 
Emergency  Management  Agency 
(FEMA)  in  reaching  the  conclusions 
stated  in  their  May  21, 1985  findings  that 
offsite  radiological  emergency  planning 
and  preparedness  is  now  adequate  to 
provide  reasonable  assurance  that 
protective  measures  can  be 
implemented  to  protect  the  public  health 
and  safety  in  the  event  of  a  radiological 
emergency  at  the  Limerick  Generating 
Station. 

Need  for  Proposed  Action:  The 
proposed  Exemption  is  required  because 
10  CFR  Part  50,  Appendix  E,  Section 
IV.F.l  requires  that  a  full  participation 
offsite  emergency  planning  exercise  be 
conducted  within  one  year  before 
issuance  of  the  first  operating  license  at 
the  site  for  full  power.  A  full 
participation  exercise  was  conducted  on 
July  25. 1984  but  a  full  power  license 
was  not  issued  prior  to  July  25, 1985.  In 
its  Motion  dated  June  24, 1985.  the 
licensee  provided  justification  for 
authorization  of  operation  above  five 
percent  of  rated  power  without  having 
to  perform  a  second  full  participation 
pre-licensing  exercise.  The  NRC  staff 
has  reviewed  and  accepted  the 
licensee's  request  for  exemption  based 
upon  the  following  factors: 


(1)  The  conduct  of  a  full  participation 
emergency  preparedness  exercise  on 
July  25. 1984  together  with  supplemental 
and  remedial  exercises  through  the 
period  November  20, 1984  to  April  22, 
1985  leading  to  a  favorable  FEMA 
finding  on  offsite  preparedness  on  May 
21, 1985. 

(2)  The  participation  of  the 
Commonwealth  of  Pennsylvania  in  a  full 
participation  exercise  at  Susquehanna 
in  May  1985  and  the  scheduled 
participation  at  Three  Mile  Island  in 
November  1985.  The  Commonwealth 
also  partially  participated  at  the  Peach 
Bottom  exercise  in  October  1984  and  is 
scheduled  to  partially  participate  at  the 
Beaver  Valley  exercise  in  September 
1985. 

(3)  The  participation  of  local  response 
organizations  in  the  full  participation 
exercise  for  Limerick  and  subsequent 
supplemental  and  remedial  exercises 
plus  the  involvement  of  these 
organizations,  with  the  assistance  of  the 
licensee,  in  an  ongoing  training  and 
development  program. 

(4)  The  conduct  of  an  onsite 
emergency  preparedness  exercise  in 
April  1985  and  the  scheduling  of  various 
drills  testing  elements  of  the  Limerick 
emergency  plan,  some  of  which  involve 
offsite  response  agencies. 

Accordingly,  the  NRC  staff  agrees  that 
an  exemption  from  10  CFR  Part  50, 
Appendix  E.  Section  IV.F.l  is 
appropriate. 

Environmental  Innpacts  of  Proposed 
Action:  The  proposed  Exemption  would 
not  affect  the  environmental  impact  of 
the  facility  because  the  level  of 
emergency  preparedness  is  not  being 
degraded.  The  probabiUty  of  an  accident 
has  not  been  increased  and  the  post- 
accident  radiological  releases  will  not 
be  greater  than  previously  determined 
due  to  the  proposed  Exemption,  nor 
does  the  proposed  Exemption  otherwise 
affect  radiological  plant  effluents,  nor 
result  in  any  significant  occupational 
exposure.  Likewise  the  proposed 
Exemption  does  not  affect  non- 
radiological  plant  effluents  and  has  no 
other  environmental  impact.  Therefore, 
the  Commission  concludes  that  there  are 
no  significant  radiological  or  non- 
radiological  environmental  impacts 
associated  with  this  proposed 
Exemption. 

Alternative  to  the  Proposed  Action: 
Because  we  have  concluded  that  there  is 
no  measurable  environmental  impact 
associated  with  the  proposed 
Exemption,  any  alternatives  to  the  relief 
will  have  either  no  environmental 
impact  or  greater  environmental  impact. 

The  principal  alternative  would  be  to 
deny  the  requested  Exemption.  Such 


action  would  not  reduce  environmental 
impacts  of  Limerick  Generating  Station. 
Unit  1  operations  and  would  result  in  an 
unwarranted  burden  to  the  licensee  and 
the  State  and  local  governments. 

Alternative  Use  of  Resources:  This 
action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  %vith  the  "Final 
En\'ironmental  Statement  Related  to  the 
Operation  of  Limerick  Generating 
Station.  Units  1  and  2,"  dated  April  1984. 

Agencies  and  Persons  Consulted:  The 
NRC  staff  reviewed  the  licensee's 
request  that  supports  the  proposed 
Exemption.  The  NRC  staff  has  also 
considered  the  Federal  Emergency 
Management  Agency's  (FEMA)  Findings 
on  Offsite  Plaiming  and  Preparedness  at 
the  Limerick  Generating  Station  as  set 
forth  in  the  Memorandum  of  Richard  W. 
Krimm.  FEMA.  to  Edward  L  Jordan. 
NRC,  dated  May  21. 1985. 

Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  envirorunent.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  Exemption. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  request  for  the 
Exemption  dated  June  24, 1985  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Street.  N.W..  Washington,  D.C 
and  at  the  Pottstown  Public  Library.  SOD 
High  Street  Pottstown,  Pennsylvania. 

Dated  at  Bethesda.  Maryland,  this  Sth  day 
of  August  1965. 

For  the  Nuclear  Regulatory  CommissioD. 

Thomas  M.  Novak. 

Assistant  Director  for  Licensing,  Division  of 
Licensing. 

[FR  Doc.  85-18859  Filed  8-7-85:  a-45  am] 

BILUNQ  CODE  7SM-01-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service;  Schedules  A,  B, 
C  Placed  or  Revoked 

agency:  Office  of  Personnel 
Management. 

action:  Notice. 


summary:  This  gives  notice  of  positions 
placed  or  revoked  under  Schedules  A,  B. 
and  C  in  the  excepted  service,  as 
required  by  civil  service  rule  VL 
Exceptions  from  the  Competitive 
Service. 
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FOR  FURTHER  INFORMATION  CONTACT. 

Tracy  Spencer.  (202)  632-6817. 

SUPPLEMENTARY  INFORMATION:  The 
Office  of  Personnel  Management 
published  ita  last  monthly  notice 
updating  appointing  authorities 
established  or  revoked  under  the 
Excepted  Service  provisions  of  5  CFR 
Part  213  on  July  1, 1985  (50  FR  27076). 
Individual  authorities  established  or 
revoked  under  Schedules  A,  B,  or  C 
between  June  1, 1985  and  June  30, 1985 
appear  in  a  listing  below.  Future  notices 
will  be  published  on  the  fourth  Tuesday 
of  each  month,  or  as  soon  as  possible 
thereafter.  A  consolidated  listing  of  all 
authorities  will  be  published  as  of  June 
30  of  each  year. 

Schedule  A 

No  Schedule  A  exceptions  were 
established  or  revoked  during  June. 

Schedules 

The  following  exceptions  are 
established: 

Department  of  Transportation 

One  Regional  Director  for  Railroad 
Safety  with  the  Federal  Railroad 
Administration  in  Fort  Worth,  Texas. 
Effective  June  20, 1985. 

National  Endowment  for  the  Humanities 

One  Director,  Office  of  Planning  and 
Budget.  Effective  June  21, 1985. 

Schedule  C 

The  following  exceptions  are 
established: 

Department  of  Agriculture 

One  ConHdential  Assistant  to  the 
Administrator,  Foreign  Agricultural 
Service.  Effective  June  3, 1985. 

One  Confidential  Assistant  to  the 
Administrator,  Animal  and  Plant  Health 
Inspection  Service.  Effective  June  10, 
1985. 

One  Confidential  Assistant  to  the 
Administrator,  Federal  Grain  Inspection 
Service.  Effective  June  10, 1985. 

One  Office  Assistant  (Receptionist)  to 
the  Executive  Assistant  to  the  Secretary. 
Effective  June  10, 1985. 

One  Confidential  Assistant  to  the 
Secretary.  Effective  June  17, 1985. 

One  Office  Assistant  (Receptionist)  to 
the  Executive  Assistant  to  the  Secretary. 
Effective  June  17, 1985. 

One  Confidential  Assistant  to  the 
Assistant  Secretary  for  Governmental 
and  Public  Affairs.  Effective  June  26, 
1985. 

One  Secretary  (Typing)  to  the 
Executive  Assistant  to  the  Secretary.  • 
Effective  June  26. 1985. 


Department  of  the  Air  Force 

One  Special  Assistant  to  the  Assistant 
Secretary  of  the  Air  Force  (Financial 
Management).  Effective  June  17, 1985. 

Department  of  Commerce 

One  Confidential  Assistant  to  the 
Chief  Economist,  Office  of  the  Under 
Secretary  for  Economic  Affairs. 
Effective  June  11. 1985. 

One  Confidential  Assistant  to  the 
Deputy  Assistant  Secretary  for  Basic 
Industries,  International  Trade 
Administration.  Effective  June  18, 1985. 

One  Confidential  Aide  to  the  Special 
Assistant  to  the  Secretary.  Effective 
June  21, 1985. 

One  Confidential  Assistant  to  the 
Special  Assistant  to  the  Secretary. 
Effective  June  21, 1985. 

One  Private  Secretary  (Stenography) 
to  the  Assistant  Secretary  for  Trade 
Development,  International  Trade 
Administration.  Effective  June  21, 1985. 

One  Special  Assistant  to  the  Assistant 
Secretary  for  the  Economic 
Development  Administration.  Effective 
June  21, 1985. 

Department  of  Defense 

One  Private  Secretary  to  the  Principal 
Deputy  Assistant  Secretary  of  Defense 
(Manpower,  Installations  and  Logistics). 
Effective  June  5, 1985. 

One  Special  Assistant  to  the  Assistant 
General  Counsel  (Legal  Counsel). 
Effective  June  18, 1985. 

One  Special  Counsel  and  Director, 
Long-Range  Planning  to  the  Deputy 
Assistant  Secretary  of  Defense 
(Negotiations  Policy).  Effective  June  28, 
1985. 

Department  of  Education 

Two  Special  Assistants  to  the 
Assistant  Secretary  for  Educational 
Research  and  Improvement.  Effective 
June  10, 1985. 

Department  of  Energy 

One  Staff  Assistant  to  the  Director, 
Division  of  Public  Liaison,  Office  of 
Communications,  Office  of  the  Assistant 
Secretary  for  Congressional, 
Intergovernmental,  and  Public  Affairs. 
Effective  June  3, 1985. 

One  Staff  Assistant  to  the  Under 
Secretary.  Effective  June  3, 1985. 

One  Chauffeur  to  the  Secretary. 
Effective  June  10, 1985. 

One  Secretary  (Confidential 
Assistant)  to  the  Deputy  Secretary. 
Effective  June  13, 1985. 

One  Staff  Assistant  to  the  Deputy 
Secretary.  Effective  June  21, 1985. 

One  Staff  Assistant  to  the  Director, 
Office  of  Communications,  Office  of  the 
Assistant  Secretary  for  Congressional, 


Intergovernmental,  and  Public  Affairs 
Effective  June  26, 1985 

Department  of  Health  and  Human 
Services 

One  Associate  Commissioner  for 
Family  and  Youth  Services  Bureau  to  the 
Commissioner,  Administration  for 
Children,  Youth  and  Families,  Office  of 
Human  Development  Services.  Effective 
June  3, 1985. 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Legislation.  Effective  June 
3. 1985. 

One  Special  Assistant  to  the 
Secretary.  Effective  June  3, 1985. 

One  Special  Assistant  to  the  Director, 
National  Institutes  of  Health.  Effective 
June  13, 1985. 

Department  of  Housing  and  Urban 
Development 

One  Assistant  for  Congressional 
Relations  to  the  Deputy  Assistant 
Secretary  for  Congressional  Relations. 
Effective  June  3, 1985. 

One  Executive  Assistant  to  the 
Deputy  Assistant  Secretary  for  Policy, 
Financial  Management,  and 
Administration.  Effective  June  3, 1985. 

One  Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Policy,  Financial 
Management,  and  Administration. 
Effective  June  3, 1985. 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  Effective  June  10, 1985. 

One  Special  Assistant  to  the  Director, 
Office  of  the  Executive  Secretariat. 
Effective  June  10, 1985. 

One  Supervisory  Public  Affairs 
Specialist  to  the  Assistant  Secretary  for 
Public  Affairs.  Effective  June  10, 1985. 

Department  of  Justice 

One  Confidential  Assistant  (Private 
Secretary)  to  the  Assistant  Attorney 
General,  Antitrust  Division.  Effective 
June  3, 1985. 

One  Executive  Secretary  to  the 
Assistant  Attorney  General,  Office  of 
Justice  Programs.  Effective  June  3, 1985. 

One  Special  Assistant  to  the  Director 
of  Public  Affairs.  Effective  June  7, 1985. 

One  Confidential  Assistant  to  the 
Associate  Deputy  Attorney  General. 
Effective  June  10, 1985. 

One  Staff  Assistant  (Stenography)  to 
the  Attorney  General.  Effective  June  11, 
1985. 

One  Confidential  Assistant  to  the 
Associate  Attorney  General.  Effective 
June  13, 1985. 

One  Confidential  Assistant  to  the 
Counselor  to  the  Attorney  General 
Effective  June  17, 1985. 

One  Special  Assistant  to  the  Attorney 
General.  Effective  June  19, 1985. 
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One  Confidential  Assistant  to  the 
Administrator,  Office  of  Juvenile  Justice 
and  Delinquency  Prevention.  Effective 
June  26, 1985. 

Department  of  Labor 

One  Assistant  to  the  Deputy  Under 
Secretary  for  Congressional  Affairs. 
Effective  June  3, 1985. 

One  Confidential  Assistant  to  the 
Chief  of  Staff  Effective  June  3, 1985. 

One  Confidential  Assistant  to  the 
Secretary.  Effective  June  3, 1985. 

One  Secretary  to  Uie  Secretary  of 
Labor.  Effective  June  3, 1985. 

One  Special  Assistant  to  the  Chief  of 
Staff  Effective  June  3, 1985. 

Two  Special  Assistants  to  the   / 
Secretary.  Effective  June  3. 1985. 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Policy.  Effective  June  5, 
1985. 

One  Secretary  to  the  Regional 
Representative,  Boston,  Massachusetts. 
Effective  June  19, 1985. 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Policy.  Effective  June  19. 
1985. 

Department  of  State 

One  Secretary  (Stenography)  to  the 
Ambassador  and  U.S.  Negotiator  on 
Strategic  Nuclear  Arms.  Effective  June 
11, 1985. 

One  Secretary  (Stenography)  to  the 
Assistant  Secretary  for  Consular 
Affairs.  Effective  June  11, 1985. 

One  Protocol  Officer  (Ceremonials)  to 
the  Chief  of  Protocol.  Effective  June  18, 
1985. 

One  Protocol  Officer  (Visits)  to  the 
Chief  of  Protocol.  Effective  June  18, 1985. 

One  Secretary  (Stenography)  to  the 
Assistant  Secretary  for  International 
Narcotics  Matters.  Effective  June  21. 
1985. 

One  Special  Assistant  to  the  Under 
Secretary  for  Security  Assistance, 
Science  and  Technology.  Effective  June 
21, 1985. 

Department  of  Transportation 

One  Special  Assistant  to  the 
Administrator,  National  Highway 
Traffic  Safety  Administration.  Effective 
June  3, 1985. 

One  Staff  Assistant  to  the  Assistant 
Secretary  for  Governmental  Affairs. 
Effective  June  10, 1985. 

One  Confidential  Assistant  to  the 
Assistant  Secretary  for  Governmental 
Affairs.  Effective  June  13. 1985. 

One  Confidential  Assistant  to  the 
Administrator,  Federal  Railroad 
Administration.  Effective  June  21, 1985. 

One  Receptionist  to  the  Chief  of  Staff 
Effective  June  21, 1985. 


One  Special  Assistant  to  the 
Executive  Secretary.  Effective  June  28. 
1985. 

Department  of  Treasury 

One  Special  Assistant  to  the  Deputy 
Assistant  Secretary  (International 
Monetary  Affairs).  Effective  June  10. 
1985. 

ACTION 

One  Legislative  Officer  to  the 
Assistant  Director.  Office  of  Legislative 
and  Governmental  Affairs.  Effective 
June  19. 1985. 

Environmental  Protection  Agency 

One  Congressional  Relations  Officer 
to  the  Director,  Office  of  Congressional 
Liaison.  Effective  June  10, 1985. 

One  Deputy  Director,  Office  of 
Congressional  Liaison  to  the  Director, 
Office  of  Congressional  Liaison. 
Effective  June  10. 1985. 

Federal  Labor  Relations  Authority 

One  Staff  Assistant  to  a  Member. 
Effective  June  10, 1985. 

Federal  Maritime  Commission 

One  Secretary  (Typing)  to  the  Vice 
Chairman,  Office  of  the  Members  of  the 
Commission.  Effective  June  10, 1985. 

Federal  Trade  Commission 

One  Staff  Assistant  to  a 
Commissioner.  Effective  June  10, 1985. 

Office  of  Management  and  Budget 

One  Special  Assistant  to  the  Assistant 
Director  for  Legislative  Affairs.  Effective 
June  19. 1985. 

Securities  and  Exchange  Commission 

One  Secretary  (Stenography)  to  the 
Director,  Division  of  Enforcement. 
Effective  June  3, 1985. 

Small  Business  Administration 

One  Confidential  Assistant  to  the 
Administrator.  Effective  June  3, 1985. 

One  Special  Assistant  to  the 
Administrator.  Effective  June  3, 1985. 

U.S.  Government  Printing  Office 

One  Administrative  Assistant  to  the 
Public  Printer.  Effective  June  10. 1985. 

Veterans  Administration 

One  Confidential  Assistant  to  the 
Associate  Deputy  Administrator  for 
Logistics.  Effective  June  3, 1985. 

One  Confidential  Assistant  to  the 
Director  of  Congressional  Affairs,  Office 
of  the  Associate  Deputy  Administrator 
for  Congressional  and 
Intergovernmental  Affairs.  Effective 
June  3, 1985. 


One  Confidential  Assistant  to  the 
Director,  Office  of  Intergovernmental 
Affairs.  Effective  June  3. 1985. 

Office  of  Personnel  Management 

Loretta  Cornelius. 

Acting  Director. 

(FR  Doc.  85-18784  Filed  8-7-85;  8:45  am] 

BtUUNQ  CODE  e32S-01-ll 


SYNTHETIC  FUELS  CORPORATION 

Amendment  to  Solicitation  for  Eastern 
Province  or  Eastern  Region  of  ttw 
Interior  Province  Bituminous  Coal 
Gasification  Projects 

agency:  Synthetic  Fuels  Corporation. 

ACTION:  Amendment  to  Solicitation  for 
Eastern  Province  or  Eastern  Region  of 
the  Interior  Province  Bituminous  Coal 
Gasiffcation  Projects. 

SUMMARY:  Notice  is  hereby  given  that  on 
July  30. 1985,  the  United  States  Synthetic 
Fuels  Corporation  issued  an  amendment 
to  the  Solicitation  for  Eastern  Province 
or  Eastern  Region  of  the  Interior 
Province  Bituminous  Coal  Gasification 
Projects  issued  on  May  28. 1985 
soliciting  proposals  for  synthetic  fuel 
projects  to  be  assisted  under  Title  L  Part 
B  of  the  Energy  Security  Act  of  1980 
(Pub.  L.  96-294).  Such  Solicitation  is 
amended  by  changing  the  deadline  for 
submitting  preliminary  qualiHcation 
statements  set  forth  in  section  3.2  of  the 
Solicitation  to  August  30. 1985  for  all 
categories. 

EFFECTIVE  DATE:  July  30.  1985. 

FOR  FURTHER  INFORMATION  CONTACH 

Richard  Shanklin,  United  States 
Synthetic  Fuels  Corporation,  2121  K 
Street,  NW.,  Washington,  DC  20568. 
(202)  822-6463. 

For  Copies  of  the  Amendment 
Contact:  Catherine  McMillan.  Director 
of  Public  Disclosure,  United  State» 
Synthetic  Fuels  Corporation.  2121  K 
Street,  NW.,  Washington,  DC  20586. 
(202)  822-6460. 

United  States  Synthetic  Fuels  Corporation. 

March  Coieman, 

Assistant  General  Counsel— Corporate  & 

Litigation. 

August  5. 1985. 

[FR  Doc.  85-18801  Filed  &-7-85;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings;  Air  Train,  Inc.; 
Application  for  an  All-Cargo  Air 
Service  Certificate 

August  5. 1985. 

In  accordance  with  Part  291  (14  CFR 
Part  291)  of  the  Department's  Economic 
Regulations,  notice  is  hereby  given  that 
the  Department  of  Transportation  has 
received  an  application.  Docket  42951. 
from  Air  Train.  Inc.,  7137  Bret  Harte 
Drive.  San  Jose.  California  95120,  for  an 
all-cargo  air  service  certificate  to 
provide  domestic  cargo  transportation. 
Under  the  provisions  of  §  291.12(c)  of 
Part  291,  interested  persons  may  file  an 
answer  in  opposition  to  this  application 
within  twenty-one  (21)  days  after 
publication  of  this  notice  in  the  Federal 
Register.  An  executed  original  and  six 
copies  of  such  answer  shall  be 
addressed  to  the  Documentary  Ser\ices 
Division,  Department  of  Transportation. 
Washington.  D.C.  20590.  It  shall  set  forth 
in  detail  the  reasons  for  the  position 
taken  and  must  relate  to  the  fitness, 
willingness,  or  ability  of  the  applicant  to 
provide  all-cargo  air  service  or  to 
comply  with  the  Act  or  the  Department's 
orders  and  regulations.  The  answer  shall 
be  served  upon  the  applicant  and  state 
the  date  of  such  service. 
Paul  L  Gretch, 

Director.  Office  of  Aviation  Operations. 
(FR  Doc.  85-18855  Filed  8-7-85;  8:45  am] 

BILLING  CODE  4S10-C3-4I 

Federal  Highway  Administration 

Environmental  Impact  Statement; 
Brevard  County,  FL 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACnON:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statesment  (EIS) 
will  be  prepared  for  a  proposed  highway 
project  in  Brevard  County.  Florida. 
FOR  FURTHER  INFORMATION  CONTACT: 
D.B.  Luhrs,  District  Engineer,  Federal 
Highway  Administration,  227  N. 
Bronough  Street.  Room  2015. 
Tallahassee.  Florida  32301,  Telephone 
(904)  681-7239. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  Florida 
Department  of  Transportation,  will 
prepare  an  EIS  for  a  proposal  to  improve 
the  alignment  of  State  Road  5  from  the 
intersection  of  Apollo  II  Blvd.  and  State 
Road  5  in  Palm  Bay  to  the  intersection  of 


County  Road  511  and  State  Road  5  in 
the  City  of  Melbourne,  a  distance  of 
approximately  6.7  miles.  The  proposed 
improvement  would  involve  the 
construction  of  a  multi-laned  highway 
on  an  existing  and  new  alignment  with 
the  construction  of  two  major  bridge 
structures  over  Crane  Creek  and  the  Eau 
Gallie  River.  Improvements  to  the 
corridor  are  considered  necessary  to 
provide  for  the  existing  and  projected 
traffic  demand. 

Alternatives  under  considertion 
include:  (1)  Taking  no  action,  (2) 
constructing  multi-lane  highway  along 
existing  alignment,  (3)  constructing 
multi-lane  highway  on  new  alignment, 
and  (4)  constructing  multi-lane  highway 
partially  on  new  alignment  and  partially 
on  existing  alignment. 

Federal,  State,  and  local  agencies 
have  contributed  early  coordinated 
comments.  Additionally,  a  project 
planning  team  developing  this  project 
will  contact  appropriate  Federal.  State, 
and  local  agencies,  as  well  as  interested 
private  organizations  and  citizens,  for 
their  input.  Public  information  meetings 
will  be  held  during  the  development  of 
this  EIS.  In  addition,  a  public  hearing 
will  be  held.  Public  notice  will  be  given 
of  the  time  and  place  of  the  meetings 
and  hearing.  The  draft  EIS  will  be  made 
available  for  public  and  agency  review 
and  comment  prior  to  the  public  hearing. 
A  formal  scoping  meeting  is  not  planned 
for  this  project. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  ail  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  Federal  Highway 
Administration  at  the  address  provided 
above. 

Issued:  August  1. 1985. 
P.E.  Carpenter, 

Division  Administrator.  Tallahassee.  Florida. 
(FR  Doc.  85-18792  Filed  8-7-85;  8:45  am] 

BHJJNQ  COM  4*10-22-« 


Environmental  Impact  Statement; 
Westchester  County,  NY 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 

action:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  two  proposed  highway 
projects  in  Westchester  County,  New 
York. 


FOR  FURTHER  INFORMATION  CONTACT: 

Roger  H.  Edwards,  Director,  Facilities 
Design  Division,  New  York  State 
Department  of  Transportation,  State 
Campus,  1220  Washington  Avenue, 
Albany,  New  York  12232,  Telephone: 
(518)  457-6452. 
or 

Victor  E.  Taylor,  Division 
Administrator,  Federal  Highway 
Administration,  New  York  Division,  Leo 
W.  O'Brien  Federal  Building,  9th  Floor. 
Clinton  Avenue  and  North  Pearl  Street, 
Albany,  New  York  12207,  Telephone: 
(518)  472-3616. 

SUPPLEMENTARY  INFORMATION:  The  New 
York  State  Department  of 
Transportation  in  cooperation  with  the 
Federal  Highway  Administration,  will 
be  preparing  an  Environmental  Impact 
Statement  on  a  proposal  (Project 
Identification  No.  8216.44  and  8216.45)  to 
eliminate  five  (5)  high  accident 
signalized  intersections  along  the  Saw. 
Mill  River  Parkway  in  the  City  of 
Yonkers  and  the  Town  of  Greenberg, 
Westchester  County.  The  study  area  for 
PIN  8216.44  begins  at  Odell  Ave.  and 
ends  just  north  of  Ravensdale  Ave.  The 
study  area  for  PIN  8216.45  begins  about 
1,800  feet  south  of  Ogden  Ave.  and  ends 
about  2.300  feet  north  of  Ogden  Ave. 

Alternatives  under  consideration 
include:  (1)  Taking  no  action,  (2) 
Elimination  of  at  grade  intersections, 
closure  of  some  access  points,  and 
construction  of  bridges  across  the  Saw 
Mill  River  Parkway  and  interchange  to 
provide  access  to  and  from  the  Parkway. 

As  part  of  the  scoping  process,  letters 
describing  the  proposed  action  and 
soliciting  comments  will  be  sent  to 
appropriate  Federal  and  State  agencies. 
In  addition,  local  agencies,  and  private 
organizations  and  citizens  who  may 
have  interest  in  this  proposal  will  be 
contacted.  A  public  hearing  will  be  held. 
The  public  notice  will  give  the  time  and 
place  of  the  meetings  and  hearing.  The 
draft  will  be  available  for  public  and 
agency  review  and  comment.  No  formal 
scoping  meeting  is  planned  at  this  time. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  NYSDOT  or  FHWA  at 
the  addresses  provided  above. 

Issued  on:  )uly  31. 1985. 
V.F.  Schimmoller, 

Assistant  Division  Administrator,  Federal 
Highway  Administration,  Albany.  New  York, 
[in.  Doc.  85-18793  Filed  8-7-85;  8:45  am] 
■UUNQ  CODE  4«10-22-M 
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Maritime  Administration 

Ctiange  of  Name  of  Approved  Trustee; 
Melion  Bank  (East)  Nationai 
Association 

Notice  is  hereby  given  that  effective 
June  25, 1984,  Girard  Bank,  Philadelphia. 
Pennsylvania,  changed  its  name  to 
Mellon  Bank  (East)  National 
Association. 

Dated:  August  5, 1985. 

By  Order  of  the  Maritime  Administrator. 
Georgia  P.  Stamas, 
Secretary. 
|FR  Doc.  85-18629  Filed  8-7-85;  8:45  am| 

BILUNQ  CODE  4910-S1-M 


Removai  From  Roster  of  Approved 
Trustees;  Harris  Trust  and  Savings 
Banit 

Notice  is  hereby  given  pursuant  to  46 
CVK  221.27  that  Harris  Trust  and 
Savings  Bank,  with  offices  at  111  West 
Monroe  Street,  Chicago,  Illinois,  as  of 
September  4, 1984,  ceased  to  be  a  citizen 
of  the  United  States  within  the  meaning 
of  46  U.S.C.  802.  and  has  been  removed 
from  the  Roster  of  Approved  Trustees. 


pursuant  to  Pub.  L.  89-346  and  46  CFR 
221.21—221.30. 

This  notice  shall  become  effective  on 
the  date  of  publication. 

Dated:  August  5, 1985. 

By  Order  of  the  Maritime  Administrator. 
Georgia  P.  Stamas 
Secretary. 
[FR  Doc.  85-18828  Filed  8-7-«5:  8:45  am| 

BILUNQ  CODE  4910-«1-M 


DEPARTMENT  OF  THE  TREASURY 

intemationai  Revenue  Service 

Commissioner's  Advisory  Group;  Open 
Meeting 

There  will  be  a  meeting  of  the 
Commissioner's  Advisory  Group  on 
August  26  and  27. 1985.  The  meeting  will 
be  held  in  Room  3313  of  the  Internal 
Revenue  Service  Building.  The  building 
is  located  at  1111  Constitution  Ave., 
NW.,  Washington.  D.C.  The  meeting  will 
begin  at  9:00  A.M.  on  Monday,  August 
26  and  9:00  A.M.  on  Tuesday,  August  27. 
The  agenda  will  include  the  following 
topics: 


Monday,  August  26,  1985 

IRS  Organization — Overview 
Proposal  to  Eliniinate  Bulk  Distribution 

of  Tax  Forms  to  Tax  Practitioners 
Strategic  Planning 
1985  Filing  Period 

Tuesday,  August  27,  1985 

Budget  Prospects  for  FY  86 
Overview  of  Examination  Function 
Quality  Initiative? — Examination 
Automated  Examination  System  (AES) 

The  meeting,  which  will  be  open  to 
the  public,  will  be  in  a  room  that 
accommodates  approximately  50  people. 
If  you  would  like  to  have  the  Committee 
consider  a  written  statement  please  call 
or  write  to  Guerry  Nofte,  Acting 
Assistant  to  the  Deputy  Commissioner, 
1111  Constitution  Ave.,  NW., 
Washington,  D.C.  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 

Guerry  Notte,  Acting  Assistant  to  the 

Deputy  Commissioner,  (202)  566-4143 

(not  toll  free). 

Roscoe  L.  Egger,  Jr., 

Commissioner. 

|FR  Doc.  85-18853  Filed  8-7-85;  8:45  am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  2:00  p.m.  on 
Monday.  August  12. 1985.  to  consider  the 
following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

Application  for  consent  to  purchase 
assets  and  assuijie  liabilities: 

Citizens  First  National  Bank  of  New  Jersey. 
Ridgewood.  New  Jersey,  for  consent  to 
purchase  certain  assets  of  and  assume  the 
liability  to  pay  deposits  made  in  the  Bamegat 
Branch.  Forked  River  Branch.  Manahawkin 
Branch.  Ship  Bottom  Branch.  Tuckerton 
Branch,  and  Crestwood  Branch  of  Jersey 
Shore  Savings  and  Loan  Association,  Toms 
River.  New  Jersey,  a  non-FDlC-insured 
institution. 

Reports  of  committees  and  officers: 

Minutes  of  actions  approved  by  the 
standing  committees  of  the  Corporation 
pursuant  to  authority  delegated  by  the  Board 
of  Directors. 

Reports  of  the  Division  of  Bank  Supervision 
with  respect  to  applications,  requests,  or 
actions  involving  administrative  enforcement 
proceedings  approved  by  the  Director  or  an 
Associate  Director  of  the  Division  of  Bank 
Supervision  and  the  various  Regional 
Directors  pursuant  to  authority  delegated  by 
the  Board  of  Directors. 

Report  of  the  Director,  Division  of 
Liquidation: 

Memorandum  re: 


Loan  Sales — Reports  Due  Under  Delegated 
Authority. 

Reports  of  the  Director.  OfTice  of  Corporate 
Audits  and  Internal  Investigations: 
Sununary  Audit  Report  re: 
Bank  of  Verdigre  and  Trust  Company, 
Verdigre,  Nebraska,  AP-416  (Memo 
dated  July  12. 1965) 
Summary  Audit  Report  re: 
Audit  of  Selected  Liquidation  Assets, 
Knoxville  Subregional  Office  (Memo 
dated  July  9, 1985) 

Discussion  Agenda: 

No  matters  scheduled. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550  17th  Street,  NW., 
Washington,  D.C. 

Requests  for  further  Information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
389-4425. 

Dated:  August  5. 1985. 
Federal  Deposit  Insurance  Corporation. 
Margaret  M.  Olsen, 
Deputy  Executive  Secretary. 
(FR  Doc.  85-18873  Filed  8-6-85:  ia39  am] 

MLUNQ  COOe  (714-01-11 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Govenmient  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  2:30  p.m.  on  Monday.  August  12. 1985, 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  closed  session,  by  vote  of  the 
Board  of  Directors,  pursuant  to  sections 
552b{c)t2),  (c)(4).  (c)(6),  (c)(8). 
(c)(9)(A)(ii),  (c)(9)(B).  and  (c)(10)  of  Title 
5,  United  States  Code,  to  consider  the 
following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Recommendations  with  respect  to  the 
initiation,  termination,  or  conduct  of 
administrative  enforcement  proceedings 
(cease-and-desist  proceedings, 
termination-of-insurance  proceedings, 
suspension  or  removal  proceedings,  or 
assessment  of  civil  money  penalties) 
against  certain  insured  banks  or  officers. 


directors,  employees,  agents  or  other 
persons  participating  in  the  conduct  of 
the  affairs  thereof: 

Names  of  persons  and  names  and  locations 
of  banks  authorized  to  be  exempt  from 
disclosure  pursuant  to  the  provisions  of 
subsections  (c)(6).  (c)(8),  and  (c)(9)(A)(ii)  of 
the  "Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(6),  (c)(8),  and  (c)(9)(A)(ii)). 

Note. — Some  matters  falling  within  this 
category  may  be  placed  on  the  discussion 
agenda  without  further  public  notice  if  it 
becomes  likely  that  substantive  discussion  of 
those  matters  will  occur  at  the  meeting. 

Discussion  Agenda: 
Application  for  Federal  deposit 
insurance: 

Aubumdale  Co-operative  Bank,  an 
operating  noninsured  cooperative  bank, 
located  at  307  Auburn  Street.  Aubumdale. 
Massachusetts. 

Application  for  consent  to  merge  and 
establish  two  branches: 

Parsons  Conunercial  Bank.  Parsons. 
Kansas,  as  insured  State  nonmember  bank, 
for  consent  to  merge,  under  its  charter  and 
title,  with  The  Stale  Bank  of  Parsons. 
Parsons.  Kansas,  and  to  establish  the  two 
offices  of  The  State  Bank  of  Parsons  as 
branches  of  the  resultant  bank. 

Request  for  modification  and 
rescission  of  conditions  imposed  in 
granting  Federal  deposit  insurance: 

Fidelity  Management  Trust  Company, 
Boston,  Massachusetts. 

Request  for  rescission  of  conditions 
imposed  in  granting  Federal  deposit 
insurance: 

Fidelity  Bank  &  Trust  Company,  Salem, 
New  Hampshire. 

Recommendation  regarding  the 
liquidation  of  a  bank's  assets  acquired 
by  the  Corporation  in  its  capacity  as 
receiver,  liquidator,  or  liquidating  agent 
of  those  assets: 

Case  No.  46.288-SR 
Citizens  State  Bank,  Carrizo  Springs,  Texas 

Personnel  actions  regarding 
appointments,  promotions, 
administrative  pay  increases, 
reassignments,  retirements,  separations, 
removals,  etc.: 

Names  of  employees  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(2)  and  (c)(6)  of 
the  "Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(2)  and  (c)(6)). 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
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Building  located  at  550  17th  Street,  NW.. 
Washington,  D.C. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
389-4425. 

Dated:  August  5, 1985. 
Federal  Deposit  Insurance  Corporation. 

Margaret  M.  Olsen. 

Deputy  Executive  Secretary. 

[FR  Doc.  85-18874  Filed  8-8-85: 10:39  am] 

BILUNG  CODE  6714-01-M 


FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME:  Tuesday,  August  13, 
1985, 10:00  a.m. 

place:  1325  K  Street,  NW..  Washington. 
D.C. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

ITEMS  TO  BE  DISCUSSED:  Compliance. 
Litigation.  Audits.  Personnel. 


DATE  AND  TIME:  Thursday,  August  15, 
1985, 10:00  a.m. 

place:  1325  K  Street.  NW..  Washington, 
D.C.  (Fifth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 

MATTERS  TO  BE  CONSIDERED: 

Setting  of  dates  of  future  meetings 
Correction  and  approval  of  minutes 
Routine  administrative  matters 
Any  matters  continued  from  the  meeting  of 
August  8, 1985 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland,  Information  Officer, 
202-523-4065. 


Marjorie  W.  Emmons, 

Secretary  of  the  Commission. 

|FR  Doc.  85-8949  Filed  8-6-85;  2:10  p.m.) 

BILLING  CODE  671S-01-M 


NATIONAL  LABOR  RELATIONS  BOARD 
TIME  AND  DATE:  2:00  p.m..  Thursday. 
August  8, 1985. 

PLACE:  Board  Conference  Room.  Sixth 
Floor.  1717  Pennsylvania  Avenue,  NW. 
STATUS:  Closed  to  public  observation 
pursuant  to  5  U.S.C.  Section  552b(c)(2) 
(internal  personnel  rules  and  practices) 
and  (c)(6)  (personal  information  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy). 

MATTERS  TO  BE  CONSIDERED:  Selection 
of  Regional  Directors  for  Region  15  (New 
Orleans,  Louisiana),  Region  17  (Kansas 
City.  Kansas),  and  Region  21  (Los 
Angeles,  California). 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  John  C.  Truesdale, 
Executive  Secretary,  Washington,  D.C. 
20570.  Telephone:  (202)  254-9430. 

Dated,  Washington,  D.C,  August  6, 1985. 

By  Direction  of  the  Board. 
John  C.  Truesdale. 
Executive  Secretary,  National  Labor 
Relations  Board. 

[FR  Doc.  85-18976  Filed  8-6-85;  3:19  pm) 
BILUNG  CODE  754S-01-M 


SYNTHETIC  FUELS  CORPORATION 

Meeting  of  the  Board  of  Directors 
SUMMARY:  Interested  members  of  the 
public  are  advised  that  a  meeting  of  the 
Board  of  Directors  of  the  United  States 
Synthetic  Fuels  Corporation  will  be  held 
at  the  time,  date  and  place  specified 
below.  This  public  announcement  is 


made  pursuant  to  the  open  meeting 
requirements  of  section  116(f)(1)  of  the 
Energy  Security  Act  (94  Stat.  611.  637:  42 
U.S.C.  8701.  8712(f)(1)  and  section  4  of 
the  Corporation's  Statement  of  Policy  on 
Public  Access  to  Board  meetings.  During 
the  meeting,  the  Board  of  Directors  will 
consider  a  resolution  to  close  the 
meeting  pursuant  to  Article  II.  section  4 
of  the  Corporation's  By-Laws,  section 
116(f)  of  the  said  Act  and  Sections  4  and 
5  of  the  said  policy. 

Open  Session 

I.  Call  to  Order — Chairman's  Opening 

Remarks 

II.  Board  Minutes 

III.  Consideration  of  Appendices  to  the 

Comprehensive  Strategy  Report 

IV.  Review  of  Pre-Qualification  Proposals  in 

Eastern  Coal  Solicitation 

V.  Negotiation  Update  on  Letter  of  Intent 

Projects 

VI.  Consideration  of  Fourth  General 

Solicitation  Projects 

VII.  Resolution  to  Close  Meeting 

Closed  Session 

VIII.  Consideration  of  Negotiation  Strategies 

IX.  Personnel  Evaluations 

TIME  AND  DATE:  10:30  a.m..  August  13. 
1985. 

PLACE:  2121  K  Street.  NW..  Room  503, 
Washington.  D.C.  20586. 

PERSON  TO  CONTACT  FOR  MORE 
INFORMATION:  If  you  have  any  questions 
regarding  this  meeting,  please  contact 
Ms.  Karen  Hutchison,  Director-Media 
Relations,  at  (202)  822-6455. 

United  States  Synthetic  Fuels  Corpordiion 
March  Coleman, 

.'Assistant  General  Counsel — Corporate  and 

Litigation. 

August  6, 1985. 

|FR  Doc.  85-18936  Filed  8-6-85:  8:45  am| 

BILLING  CODE  S4S0-01-M 
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August  8,  1985 


Part  II 

Nuclear  Regulatory 
Commission 

10  CFR  Part  50 

Severe  Reactor  Accident  Design;  Policy 

Statement  and  Withdrawal  of  Proposed 

Rulemaldng 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  50 

Policy  Statement  on  Severe  Reactor 
Accidents  Regarding  Future  Designs 
and  Existing  Plants 

agency:  Nuclear  Regulatory 

Commission. 

ACnOM:  Policy  statement. 

summary:  This  statement  describes  the 
policy  the  Commission  intends  to  use  to 
resolve  safety  issues  related  to  reactor 
accidents  more  severe  than  design  basis 
accidents.  Its  main  focus  is  on  the 
criteria  and  procedures  the  Commission 
intends  to  use  to  certify  new  designs  for 
nuclear  power  plants.  This  policy 
statement  is  a  revision  of  the  "Proposed 
Commission  Policy  Statement  on  Severe 
Accidents  and  Related  Views  on 
Nuclear  Reactor  Regulation"  that  was 
published  for  comment  on  April  13. 1983 
(48  PR  16014).  An  advance  notice  of 
proposed  rulemaking,  "Severe  Accident 
Design  Criteria."  published  on  October 
2, 1980  (45  FR  65474)  is  being  withdrawn 
by  a  notice  published  elsewhere  in  this 
issue. 

Fon  FuirrHER  information  contact: 

Miller  B.  Spangler,  Special  Assistant  for 
Policy  Development,  Division  of 
Systems  Integration.  Office  of  Nuclear 
Reactor  Regulation.  U.S.  Nuclear 
Regulatory  Commission,  Washington 
DC.  20555.  Telephone:  (301)  492-7305. 
SUPPLEMENTARY  INFORMATION:  This 
policy  statement  sets  forth  the 
Commission's  intentions  for  rulemakings 
and  other  regulatory  actions  for 
resolving  safety  issues  related  to  reactor 
accidents  more  severe  than  design  basis 
accidents.  The  main  focus  of  this 
statement  is  on  decision  procedures 
involving  staff  approval  or,  optionally. 
Commission  certification  of  new 
standard  designs  for  nuclear  power 
plants.  It  also  provides  guidance  on 
decision  and  analytical  procedures  for 
the  resolution  of  severe  accident  issues 
for  other  classes  of  future  plants  and  for 
existing  plants  (operating  reactors  and 
plants  under  construction  for  which  an 
operating  license  has  been  applied). 
Severe  nuclear  accidents  are  those  in 
which  substantial  damage  is  done  to  the 
reactor  core  whether  or  not  there  are 
serious  offsite  consequences.  On 
October  2, 1980,  the  Commission  issued 
an  advance  notice  of  proposed 
rulemaking.  "Severe  Accident  Design 
Criteria."  that  invited  public  comment 
on  long-term  proposals  for  treating 
severe  accident  issues  (45  FR  65474).  By 
another  notice  published  elsewhere  in 
this  issue  the  Commission  is 


withdrawing  this  advance  notice  of 
proposed  rulemaking. 

This  policy  statement  is  a  revision  of 
the  "Proposed  Commission  Policy 
Statement  on  Severe  Accidents  and 
Related  Views  on  Nuclear  Reactor 
Regulation"  published  for  public 
comment  on  April  13. 1983  (48  FR  16014). 
Twenty-six  letters  of  comment  on  the 
proposed  policy  statement  were 
received.  The  nuclear  industry  generally 
supported  the  proposed  policy  statement 
and  suggested  several  modifications. 
Much  of  the  criticism  of  the  proposed 
policy  statement  by  environmental 
groups  and  other  interested  persons 
focused  on  a  perception  of  over-reliance 
on  probabilistic  risk  assessment, 
especially  when  coupled  with  the 
Commission's  "Safety  Goal 
Development  Program"  (48  FR  10772. 
March  14. 1983).  The  Policy  Statement 
was  revised  as  a  result  of  these 
suggestions  and  criticisms  as  well  as 
comments  by  the  Advisory  Committee 
on  Reactor  Safeguards. 

Many  changes  have  already  been 
implemented  in  existing  plants  as  a 
result  of  the  TMI  Action  Plan  (NUREG- 
0660  and  NUREG-0737). '  information 
resulting  from  NRC-  and  industry- 
sponsored  research,  and  data  arising 
from  construction  and  operating 
experience.  On  the  basis  of  currently 
available  information,  the  Commission 
concludes  that  existing  plants  pose  no 
undue  risk  to  public  health  and  safety 
and  sees  no  present  basis  for  immediate 
action  on  generic  rulemaking  or  other 
regulatory  changes  for  these  plants 
because  of  severe  accident  risk.  The 
Commission  has  ongoing  nuclear  safety 
programs  that  include:  the  resolution  of 
new  and  several  other  Unresolved 
Safety  Issues  and  Generic  Safety  Issues; 
the  Severe  Accident  Source  Term 
Program;  the  Severe  Accident  Research 
Program;  operating  experience  and  data 
evaluation  regarding  failure  of  certain 
Engineered  Safety  Features  and  safety- 
related  equipment,  human  errors,  and 
other  sources  of  abnormal  events;  and 
scrutiny  by  the  Office  of  Inspection  and 
Enforcement  to  monitor  the  quality  of 
plant  construction,  operation,  and 
maintenance.  Should  signiHcant  new 
safety  information  become  available, 
from  whatever  source,  to  question  the 
conclusion  of  "no  undue  risk,"  then  the 
technical  issues  thus  identified  would  be 
resolved  by  the  NRC  under  its  backfit 
policy  and  other  existing  procedures, 
including  the  possibility  of  generic 
rulemaking  where  this  is  justifiable. 


'  Documenis  referenced  in  thii  Policy  Statement 
are  available  for  inspection  at  the  NRC'»  Public 
Document  Room.  1717  H  Street,  NW.  Washington. 
D.C. 


One  important  source  of  new 
information  is  the  experience  of  NRC 
and  the  nuclear  industry  with  plant- 
specific  probabilistic  risk  assessments. 
Each  of  these  analyses,  which  provide  a 
detailed  assessment  of  possible  accident 
scenarios,  has  exposed  relatively  unique 
vulnerabilities  to  severe  accidents. 
Generally,  the  undesirable  risk  from 
these  unique  features  has  been  reduced 
to  an  acceptable  level  by  low-cost 
changes  in  procedures  or  minor  design 
modifications.  Accordingly,  when  NRC 
and  industry  interactions  on  severe 
accident  issues  have  progressed 
sufficiently  to  define  the  methods  of 
analysis,  the  Commission  plans  to 
formulate  an  integrated  systematic 
approach  to  an  examination  of  each 
nuclear  power  plant  now  operating  or 
under  construction  for  possibly 
significant  risk  contributors  that  might 
be  plant  specific  and  might  be  missed 
absent  a  systematic  search.  Following 
the  development  of  such  an  approach. 
an  analysis  will  be  made  of  any  plant 
that  has  not  yet  undergone  an 
appropriate  examination  and  cost- 
effective  changes  will  be  made,  if 
needed,  to  ensure  that  there  is  no  undue 
risk  to  public  health  and  safety.  In 
implementing  such  a  systematic 
approach,  plants  under  construction  that 
have  not  yet  received  an  Operating 
License  will  be  treated  essentially  the 
same  as  the  manner  by  which  operating 
reactors  are  dealt  with.  That  is  to  say,  a 
plant-specific  review  of  severe  accident 
vulnerabilities  using  this  approach  is  not 
considered  to  be  necessary  to  determine 
adequate  safety  or  compliance  with 
NRC  safety  regulations  under  the 
Atomic  Energy  Act.  or  to  be  a  necessary 
or  routine  part  of  an  Operating  License 
review  for  this  class  of  plants. 

Regarding  the  decision  process  for 
certifying  a  new  standard  plant  design — 
an  approach  the  Commission  strongly 
encourages  for  future  plants — the  Policy 
Statement  affirms  the  Commission's 
belief  that  a  new  design  for  a  nuclear 
power  plant  can  be  shown  to  be 
acceptable  for  severe  accident  concerns 
if  it  meets  the  following  criteria  and 
procedural  requirements: 

•  Demonstration  of  compliance  with 
the  procedural  requirements  and  criteria 
of  the  current  Commission  regulations, 
including  the  Three  Mile  Island 
requirements  for  new  plants  as  reflected 
in  the  CP  Rule  [10  CFR  50.34(f);  47  FR 
2286]: 

•  Demonstration  of  technical 
resolution  of  all  applicable  Unresolved 
Safety  Issues  and  the  medium-  and  high- 
priority  Generic  Safety  Issues,  including 
a  special  focus  on  assuring  the 
reliability  of  decay  heat  removal 
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systems  and  the  reliability  of  both  AC 
and  DC  electrical  supply  systems; 

•  Completion  of  a  Probabilistic  Risk 
Assessment  (PRA)  and  consideration  of 
the  servere  accident  vulnerabilities  the 
PRA  exposes  along  with  the  insights 
that  it  may  add  to  the  assurance  of  no 
undue  risk  to  public  health  and  safety; 
and 

•  Completion  of  a  staff  review  of  the 
design  with  a  conclusion  of  safety 
acceptability  using  an  approach  that 
stresses  deterministic  engineering 
analysis  and  judgment  complemented 
by  PRA. 

Custom  designs  that  are  variations  of 
the  present  generation  of  LWRs  will  be 
reviewed  in  future  construction  permit 
applications  under  the  guidelines 
identified  for  approval  or  certification  of 
standard  plant  designs. 

Because  this  policy  statement  is  }u8t 
one  part  of  a  larger  program,  including 
the  Severe  Accident  Research  Program, 
for  resolving  severe  accident  issues,  the 
NRC  staff  is  publishing  concurrently 
with  this  Policy  Statement  a  report  on 
"NRC  Policy  on  Future  Reactor  Designs: 
Decisions  on  Severe  Accident  Issues  in 
Nuclear  Power  Plant  Regulation" 
(NUREG-1070).  In  this  report  the  Policy 
Statement  is  reprinted  along  with  other 
information  and  appendices  that  provide 
perspective  on  the  development  and 
implementation  of  this  policy  and  how  it 
relates  to  other  features  of  the  Severe 
Accident  Program.  A  copy  of  NUREG- 
1070  will  be  available  for  inspection  at 
the  Commission's  Public  Document 
Room.  1717  H  Street  NW..  Washington, 
D.a  Copies  of  NUREG-1070  may  be 
purchased  by  calling  (202)  275-2060  or 
(202)  275-2171  or  by  writing  to  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office,  P.O.  Box 
37082,  Washington,  D.C.  20013-7082  or 
the  National  Technical  Information 
Service,  Department  of  Commerce,  5285 
Port  Royal  Road.  Springfield.  VA  22161. 

Policy  StatemeDt 

A.  Introduction 

The  focus  on  severe  accident  issues  in 
this  Policy  Statement  is  prompted  by  the 
staff's  judgment  that  accidents  of  this 
class,  which  are  beyond  the  substantial 
coverage  of  design  basis  events, 
constitute  the  major  risk  to  the  public 
associated  with  radioactive  releases 
from  nuclear  power  plant  accidents.  A 
fundamental  objective  of  the 
Commission's  severe  accident  policy  is 
that  the  Commission  intends  to  take  all 
reasonable  steps  to  reduce  the  chances 
of  occurrence  of  a  severe  accident 
involving  substantial  damage  to  the 
reactor  core  and  to  mitigate  the 


consequences  of  such  an  accident 
should  one  occur. 

On  April  13. 1983.  the  U.S.  Nuclear 
Regulatory  Commission  issued  for 
public  comment  a  "Proposed 
Commission  Policy  Statement  on  Severe 
Accidents  and  Related  Views  on 
Nuclear  Reactor  Regulation"  (48  FR 
16014).  The  public  comments  have  been 
reviewed,  and,  on  the  basis  of  further 
study  and  consultation,  the  Commission 
is  issuing  the  present  Policy  Statement 
as  a  guide  to  regulatory  decision  making 
on  the  treatment  of  severe  accident 
issues  for  existing  and  future  nuclear 
reactors  *  with  special  focus  on 
procedures  for  staff  approval  or, 
optionally.  Commission  certification  of 
new  standard  plant  designs.' 

In  line  with  its  legislative  mandate  to 
ensure  that  nuclear  power  plants  should 
pose  no  undue  risk  to  pubhc  health  and 
safety,  the  Commission  has  examined 
an  extensive  range  of  technical  issues 
relating  to  severe  accident  risk  that  have 
been  identified  since  the  accident  at 
Three  Mile  Island.  Following 
implementation  of  numerous 
modifications  of  plant  design  and 
regulatory  procedures  as  developed 
through  the  TMI  Action  Plan  (NUREG- 
0660  and  NUREG-0737)  and  other 
Commission  deliberations,  the 
Commission  concludes  (based  on 
current  information  and  analyses)  that 
existing  plants  do  not  pose  an  undue 
level  of  risk  to  the  public.  On  this  basis, 
the  Commission  feels  there  is  no  need 
for  immediate  action  on  generic 
rulemaking  or  other  regulatory  changes 
for  these  plants  because  of  severe 
accident  risk.  However,  the  occurrence 
of  a  severe  accident  is  more  likely  at 
some  plants  than  at  others.  At  each 
plant  there  will  be  systems,  components 
or  procedures  that  are  the  most 
significant  contributors  to  severe 
accident  risk.  The  intent  of  this  policy 
statement  is  to  provide  utilities  with 
basis  for  development  of  Commission 
guidance  that  will  allow  identification  of 
these  contributors  and  development  of 
the  appropriate  course  of  action,  as 
needed  to  assure  acceptable  margins  of 


'The  term  "naclear  reactor'  i*  commoTdy  used  as 
a  synonym  for  a  nuclear  power  plant  which,  in 
addition  to  the  Nuclear  Steam  Supply  System, 
includes  facilities  and  equipment  denoted  as 
Balance-of-fHant. 

'  For  forward  referenceabilily  of  a  new  standard 
desigit.  the  applicant  is  being  afforded  in  this  Policy 
Statement  the  flexibility  of  choosing  between  a 
Preliminary  Design  Approval  (PDA),  a  Final  Design 
Approval  (FDA),  or  Design  Certification  (DC).  The 
design  approvals  (i.e..  a  PDA  or  FDA)  would  be 
issued  following  the  completion  of  the  stafTs  review 
and  would  be  subject  to  challenge  in  individual 
licenaing  hearings.  The  Design  Certification  would 
be  issued  by  die  Commission  following  a 
rulemaking  proceeding  and  could  not  be  challenged 
in  individual  hearings. 


safety.  In  all  cases,  the  commitment  of 
utility  management  to  the  pursuit  of 
excellence  in  risk  management  is  of 
critical  importance.  The  term  "risk 
management"  includes  accident 
prevention,  accident  management  to 
curtail  or  retard  its  progression,  and 
consequence  mitigation  to  further  limit 
its  effects  on  public  health  and  safety. 
The  Commission  plans  to  formulate  an 
approach  for  a  systematic  safety 
examination  of  existing  plants  to 
determine  whether  particular  accident 
vulnerabilities  are  present  and  what 
cost-effective  changes  are  desirable  to 
ensure  that  there  is  no  undue  risk  to 
public  health  and  safety.  In 
implementing  such  a  systematic 
approach,  plants  under  construction  that 
have  not  yet  received  an  Operating 
License  will  be  treated  essentially  the 
same  as  the  manner  by  which  operating 
reactors  are  dealt  tvith.  That  is  to  say.  a 
plant-specific  review  of  severe  accident 
vulnerabilities  using  this  approach  is  not 
considered  to  be  necessary  to  determine 
adequate  safety  or  compliance  with 
NRC  safety  regulations  under  the 
Atomic  Energy  Act.  or  to  be  a  necessary 
or  routine  part  of  an  Operating  License 
review  for  this  class  of  plants. 

The  main  purposes  of  this  Policy 
Statement  follow: 

•  To  clarify  the  procedures  and 
requirements  for  licensing  a  new  nuclear 
plant; 

•  To  re-examine  the  need  for  the 
generic  rulemaking  proceeding 
contemplated  in  the  TNQ  Action  Plan 
commitment  (NUREG-066a  Task  CAfi) 
on  degraded  core  accidents,  ciuTently 
referred  to  as  severe  nuclear  reactor 
accidents: 

•  To  avoid  unnecessary  delays  of 
plants  now  under  construction: 

•  To  close  out  for  now  severe 
accident  issues  for  existing  plants  (those 
in  operation  and  under  construction) 
without  imposing  fiu'ther  backfits  unless 
this  can  be  justified  by  new  safety 
information;  and. 

•  To  achieve  improved  stability  and 
predictability  of  reactor  regulation  in  a 
manner  that  would  merit  improved 
public  confidence  in  our  regidatory 
decision  making. 

The  policies  presented  in  this 
statement  will  lead  to  amendment  of 
NRC  regulations,  standard  review  plans 
for  licensing  actions,  or  other  decision 
procedures  and  criteria  as  part  of  NRCs 
ongoing  Severe  Accident  Program.  This 
Policy  Statement  makes  allowance  for 
such  changes  as  the  result  of  the 
development  of  new  safety  informatian 
of  significance  for  design  and  operating 
procedures. 
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In  accordance  with  the  activities, 
views,  and  policy  developments 
discussed  in  this  pwlicy  Statement,  the 
Commission  believes  that  it  is  possible 
to  complete  its  ongoing  reviews  of  new 
plant  designs  with  an  expectation  of 
fully  resolving  the  severe  accident 
questions  in  the  course  of  the  review. 
This  belief  is  predicated  on  the 
availability  of  results  from  the  ongoing 
NRC.  Industry  Degraded  Core 
Rulemaking  Program  (IDCOR).  and 
vendor  research  and  insights  from  the 
Zion.  Indian  Point.  Limerick,  and  other 
risk  analyses.  The  review  of  standard 
designs  for  future  CPs  provides 
incentive  to  industry  to  address  severe 
accident  phenomena.  Indeed,  since  July 
1983,  the  staff  has  completed  the 
reviews  and  has  issued  Final  Design 
Approvals  (PDAs)  for  two  standard 
designs  (General  Electric  Company's 
BWR/6  Nuclear  Island  Design.  GESSAR 
II;  and  Combustion  Engineering 
Incorporated's  System  80  Design, 
CESSAR).  A  severe  accident  review  by 
the  NRC  staff  of  the  GESSAR  U  design 
for  forward  referenceability  is  nearly 
complete.  The  review  included 
assessment  of  alternative  design 
changes  for  severe  accident  risk 
reduction.  In  addition,  the  staff  has  been 
involved  with  pretendering  review  of  an 
application  for  Westinghouse  Electric 
Corporation's  advanced  pressurized 
water  reactor  design  RESAR-SP/90.  In 
January  1984.  the  NRC  found  the 
RESAR-SP/90  application  for  a 
Preliminary  Design  Approval  acceptable 
for  docketing  and  in  May  1984  the 
application  was  docketed.  Also,  work 
has  been  continuing  between  NRC  and 
the  Electric  Power  Research  Institute 
(EPRI)  on  their  "LWR  standardized 
Future  Plant  Design  Evaluation 
Program." 

It  is  assumed  in  this  Policy  Statement 
that,  over  the  next  10  to  15  years,  utility 
and  commercial  interest  in  the  United 
States  will  focus  on  advanced  light 
water  reactors  that  involve 
improvements  but  are  essentially  based 
on  the  technology  that  was 
demonstrated  in  the  design, 
construction,  and  operation  of  more  than 
100  of  these  plants  in  the  United  States. 
This  policy  should  not  be  viewed  as 
prejudicial  to  more  extensive  changes  in 
reactor  designs  that  might  be 
demonstrated  during  or  beyond  that 
time  period.  Indeed,  the  Commission 
encourages  the  development  and 
commercialization  of  any  standard 
designs  that  might  realize  safety 
benefits,  such  as  those  achieved  through 
greater  simplicity;  slower  dynamic 
response  to  upset  conditions  involving 
accident  precursor  events;  passive  heat 


removal  for  loss-of-coolant  accidents: 
and  other  characteristics  that  promote 
more  efficient  construction,  operation, 
and  maintenance  procedures  to  enhance 
safety,  reliability,  and  economy. 

B.  Policy  for  New  Plant  Applications 

1.  Introduction 

No  new  commercial  nuclear  reactors 
have  been  ordered  in  the  United  States 
since  December  1978.  However,  the 
Commission  has  received  several 
applications  for  reference  design 
approvals  that  are  currently  under 
review.  A  reference  design  is  one  of  the 
options  in  the  Commission's  " 
standardization  policy.  When  approved 
by  the  NRC  staff,  a  reference  design 
could  be  incorporated  by  reference  in  a 
new  CP  application  and.  ultimately,  in 
an  Operating  License  (OL)  application. 
During  the  corresponding  CP  and  OL 
reviews,  the  NRC  staff  would  not 
duplicate  that  portion  of  its  review 
encompassed  by  its  reference  design 
approval.  Therefore,  even  in  the  absence 
of  new  CP  applications,  in  order  to 
provide  guidelines  for  the  current 
reference  design  reviews,  the 
Commission  has  recognized  the  need  to 
promptly  establish  the  criteria  by  which 
new  designs  can  be  shown  to  be 
acceptable  in  meeting  severe  accident 
concerns.  The  Commission  now  believes 
that  there  exists  an  adequate  basis  from 
which  to  establish  an  appropriate  set  of 
criteria.  This  belief  is  supported  by 
current  operating  reactor  experience, 
ongoing  severe  accident  research,  and 
insights  from  a  variety  of  risk  analyses. 
The  resultant  criteria  and  procedural 
requirements  are  listed  below. 

2.  Criteria  and  Procedural  Requirements 

The  Commission  believes  that  a  new 
design  for  a  nuclear  power  plant  (as 
well  as  a  proposed  custom  plant)  can  be 
shown  to  be  acceptable  for  severe 
accident  concerns  if  it  meets  the 
following  criteria  and  procedural 
requirements: 

a.  Demonstration  of  compliance  with 
the  procedural  requirements  and  criteria 
of  the  current  Commission  regulations, 
including  the  Three  Mile  Island 
requirements  for  new  plants  as  reflected 
in  the  CP  Rule  [10  CFR  50.34{f)]; 

b.  Demonstration  of  technical 
resolution  of  all  applicable  Unresolved 
Safety  Issues  and  the  medium-  and  high- 
priority  Generic  Safety  Issues,  including 
a  special  focus  on  assuring  the 
reliability  of  decay  heat  removal 
systems  and  the  reliability  of  both  AC 
and  DC  electrical  supply  systems: 

c.  Completion  of  a  Probabilistic  Risk 
Assessment  (PRA)  and  consideration  of 
the  severe  accident  vulnerabilities  the 


PRA  exposes  along  with  the  insights 
that  it  may  add  to  the  assurance  of  no 
undue  risk  to  public  health  and  safety; 
and 
I      d.  Completion  of  a  staff  review  of  the 
design  with  a  conclusion  of  safety 
acceptability  using  an  approach  that 
stresses  deterministic  engineering 
analysis  and  judgment  complemented 
by  PRA. 

The  fundamental  criteria  listed  above 
apply  to  the  staffs  review  of  any  new 
design.  In  addressing  criteria  (b)  and  (c), 
the  applicant  for  approval  or 
certification  of  a  reference  design  shall 
consider  a  range  of  alternatives  and 
combination  of  alternatives  to  address 
the  unresolved  and  generic  safety  issues 
and  to  search  for  cost-effective 
reductions  in  the  risk  from  severe 
accidents.  No  cost-benefit  standard  has 
currently  been  certified  by  the 
Commission,  although  one  has  been 
proposed  for  trial  use  (NUREG-0880, 
Rev.  1).  Such  a  standard,  if  certified, 
could  serve  as  a  surrogate,  not  only  for 
dollar  costs  and  benefits  of  a  decision 
option,  but  also  for  other  adverse  and 
beneficial  effects  (soft  attributes)  of 
social  significance  that  cannot  readily 
be  quantified  in  commensurate  units. 

The  following  sections  explain  in 
more  detail  how  these  criteria  are  to  be 
applied  to  the  various  types  of  reviews 
that  the  staff  may  encounter.  It  is 
intended  that  a  new  design  would 
satisfy  each  of  the  fundamental  criteria 
listed  above  before  final  approval  or 
certification.  It  is  recognized,  however, 
that  a  new  design  can  go  through 
different  stages  or  levels  of  approval 
before  receiving  this  final  approval  or 
certification.  For  example,  a  reference 
design  can  obtain  a  Preliminary  Design 
Approval  (PDA)  and  then  a  Final  Design 
Approval  (FDA).  The  unique 
circumstances  of  each  design  review 
will,  therefore,  require  flexibility  in  the 
application  of  the  criteria  Usted  above. 
In  particular,  the  timing  of  the  PRA 
requirement  may  differ  considerably 
from  one  review  to  another.  In  addition, 
the  licensee  is  required  to  ensure  that 
the  intent  of  the  safety  requirements  is 
accomplished  during  procurement, 
construction  and  operation. 

It  is  recognized  that  there  are  a 
diversity  of  PRA  methods.  These  will 
continue  to  undergo  evolutionary 
development  as  the  results  of  research 
programs  and  reliability  data  from 
operating  reactors  become  available  and 
as  innovative  uses  of  PRA  in  safety 
decision  contexts  suggest  better  ways  to 
achieve  the  benefits  of  these  methods 
while  guarding  against  their  limitations 
or  improper  uses.  While  learning  curves 
of  these  kinds  will  likely  continue  for  a 
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decade  or  more,  it  would  nevertheless 
be  constructive  to  consolidate  this 
experience  at  various  stages  of  PRA 
development  and  utilization.  At  the 
present  stage  of  development,  a  number 
of  positive  uses  of  PRAs  have  been 
demonstrated,  especially  in  identifying: 
(1)  Those  contributors  to  servere 
accident  risk  that  are  clearly  dominant 
and  hence  need  to  be  examined  for  cost- 
effective  risk  reduction  measures  and  (2) 
those  accident  sequences  that  are 
clearly  insigniHcant  risk  contributors 
and  can  therefore  be  prudently 
dismissed.  In-between  cases  are  more 
problematic. 

Accordingly,  within  18  months  of  the 
publication  of  this  severe  accident 
statement,  the  staff  will  issue  guidance 
on  the  form,  purpose  and  role  that  PRAs 
are  to  play  in  severe  accident  analysis 
and  decision  making  for  both  existing 
and  future  plant  designs  and  what 
minimum  criteria  of  adequacy  PRAs 
should  meet.  From  exp>erience  to  date,  it 
is  evident  that  PRAs  could  serve  as  a 
highly  useful  tool  in  assessing  the  risk- 
reduction  potential  and  cost- 
effectiveness  of  a  number  of  imaginative 
design  options  for  new  plants  in 
comparison  with  design  features  of 
existing  plants.  The  PRA  guidance  will 
describe  the  appropriate  combination  of 
deterministic  and  probabilistic 
considerations  as  a  basis  for  severe 
accident  decisions. 

The  proposed  Commission  Policy 
Statement  on  Severe  Accidents  issued 
on  April  13, 1983  recognizes  the  need  for 
striking  a  balance  between  accident 
prevention  and  consequence  mitigation. 
In  exploring  the  need  for  additional 
design  or  operational  features  in  the 
next  generation  of  plants  to  mitigate  the 
consequences  of  core-melt  accidents, 
the  commission  will  strike  a  balance 
between  accident  prevention  and 
consequence  mitigation  encompassing 
actions  that  improve  understanding  of 
containment  building  failure 
characteristics  and  design  features  or 
emergency  actions  that  decrease  the 
likelihood  of  containment  building 
failures.  Although  not  specifically 
designed  to  accommodate  all  of  the 
hostile  environments  resulting  from  the 
complete  spectrum  of  severe  accidents, 
they  can  contain  a  large  fraction  of  the 
radiological  inventory  from  a  portion  of 
the  spectrum  of  such  severe  accidents. 
For  example,  large,  dry  containments 
may  be  sufficiently  capable  of  mitigating 
the  consequences  of  a  wide  spectrum  of 
core-melt  accidents;  hence,  further 
requirements  may  be  unnecessary  or,  at 
most,  upgrading  current  requirements  to 
gain  limited  improvements  of  their 
existing  capability  may  be  necessary. 


The  Commission  expects  that  these 
matters  will  continue  to  be  subjects  for 
study  (e.g.,  in  the  NRC  research  program 
and  in  further  plant-specific  studies  such 
as  the  Zion  and  Indian  Point 
probabilistic  risk  assessments). 

Integrated  systems  analysis  will  be 
used  to  explore  whether  other 
containment  types  exhibit  a  functional 
containment  capability  equivalent  to 
that  of  large,  dry  containments. 
Although  containment  strength  is  an 
important  feature  to  be  considered  in 
such  an  analysis,  credits  should  also  be 
given  to  the  inherent  energy  and 
radionuclide  absorption  capabilities  of 
the  various  designs  as  well  as  other 
design  features  that  limit  or  control 
combustible  gases. 

It  is  clear  that  core-melt  accident 
evaluations  and  contaiiunent  failure 
evaluations  should  continue  to  be 
performed  for  a  representative  sample 
of  operating  plants  and  plants  under 
construction  and  for  all  future  plant 
designs.  These  studies  should  improve 
our  understanding  of  the  containment 
loading  and  failure  characteristics  for 
the  various  classes  of  facilities.  The 
analyses  should  be  as  realistic  as 
possible  and  should  include,  where 
appropriate,  dynamic  and  static 
loadings  from  combustion  of  hydrogen 
and  other  combustibles,  static  pressure 
and  temperature  loadings  from  steam 
and  non-condensibles,  basemat 
penetration  by  core-melt  materials,  and 
effects  on  aerosols  on  engineered  safety 
features.  A  clarification  of  containment 
performance  expectations  will  be  made 
including  a  decision  on  whether  to 
establish  new  performance  criteria  for 
containment  systems  and,  if  so,  what 
these  should  be. 

The  Commission  also  recognizes  the 
importance  of  such  potential 
contributors  to  severe  accident  risk  as 
human  performance  and  sabotage.  The 
issues  of  both  insider  and  outsider 
sabotage  threats  will  be  carefully 
analyzed  and,  to  the  extent  practicable, 
will  be  emphasized  as  special 
considerations  in  the  design  and  in  the 
operating  procedures  developed  for  new 
plants.  Likewise,  the  effectiveness  of 
human  performance  will  be  emphasized 
in  design  and  operating  procedure 
development.  A  balanced  focus  will  be 
paid  to  the  negative  impact  of  human 
performance  on  severe  accident  risk  as 
well  as  its  potentially  positive 
contribution  to  halting  or  limiting  the 
consequences  of  severe  accident 
progression.  Design  features  should  be 
emphasized  that  reduce  the  risk  of  early 
containment  failure,  thus  providing  more 
time  for  the  positive  contributions  of 
operator  performance  in  curtailing 


severe  accident  consequences.  Also, 
design  features  should  be  given  special 
attention  that  serve  to  decrease  the  role 
of  human  error  in  the  sequence  of  events 
leading  to  the  initiation  or  aggravation 
of  core  degradation.  In  particular, 
methods  of  analysis  and  associated  data 
bases  are  under  development  by  the 
Commission's  ongoing  severe  accident 
programs  that  will  aid  the  analyses  and 
corrective  actions  of  both  negative  and 
positive  human  performance 
contributions  to  severe  accident  risk  or 
its  alleviation. 

It  is  noted  that  some  of  the  severe 
accident  scenarios  result  in  insignificant 
probability  of  offsite  consequences, 
because  of  containment  effectiveness.  In 
this  situation,  there  may  be  no  clear 
basis  for  regulatory  action  because  there 
is  no  substantial  effect  on  public  health 
or  safety.  However,  the  implementaticn 
of  requirements  to  control  occupational 
exposure  should  be  considered  along 
with  the  relatively  small  effects  on 
public  health  and  safety  for  these  types 
of  severe  accidents.  The  resolution  of 
cost-benefit  issues  in  severe  accident 
decision  making  is  part  of  the  NRCs 
Safety  Goal  Evaluation  Program. 

Although  in  the  licensing  of  existing 
plants  the  Commission  has  determined 
that  these  plants  pose  no  undue  risk  to 
public  health  and  safety,  this  should  not 
be  viewed  as  implying  a  Commission 
policy  that  safety  improvements  in  new 
plant  designs  should  not  be  actively 
sought.  The  Commission  fully  expects 
that  vendors  engaged  in  designing  new 
standard  (or  custom]  plants  will  achieve 
a  higher  standard  of  severe  accident 
safety  performance  than  their  prior 
designs.  This  expectation  is  based  on: 

•  The  growing  volume  of  ixiformation 
from  industry  and  government- 
sponsored  research  and  operating 
reactor  experience  has  improved  our 
knowledge  of  specific  severe  accident 
vulnerabilities  and  of  low-cost  methods 
for  their  mitigation.  Futher  learning  on 
safety  vulnerabilities  and  innovative 
methods  is  to  be  expected. 

•  The  inherent  flexibility  of  this 
Policy  Statement  (that  permits  risk-risk 
tradeoffs  in  systems  and  sub-systems 
design]  encourages  thereby  innovative 
ways  of  achieving  an  improved  overall 
systems  reliability  at  a  reasonable  cost. 

•  Public  acceptance,  and  hence 
investor  acceptance,  of  nuclear 
technology  is  dependent  on 
demonstrable  progress  in  safety 
performance,  including  the  reduction  in 
frequency  of  accident  precursor  events 
as  well  as  a  diminished  controversy 
among  experts  as  to  the  adequacy  of 
nuclear  safety  technology. 
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•  Further  process  m  severe  acodent 
risk  lednctiaa  is  a  hedge  against  die 
possibility  that  current  hsk  estimates 
with  their  broad  ranges  of  uncertainty 
might  onwittingiy  have  been 
optimistically  biased 

•  Although  the  severe  accident  hsk 
of  an  indi\idual  plant  may  be 
acceptable  in  terms  of  its  direct  ofFsite 
regional  consequences  for  pubUc  health 
and  safety,  the  aggrtgate  probability 
(say.  over  a  30-year  period)  that  one 
severe  accident  will  occur  in  a  large 
population  of  reactors  holds  a  separate 
and  additive  significance.  Such  an  event 
would  yield  adverse  spillover 
consequences  for  innocent  parties  in 
other  regions  (i.e..  nuclear-oriented 
utilities  and  their  customers),  not  to 
mention  a  chaitged  political 
environment  for  nuclear  regulation  itself 
affecting  resource  costs  and 
programmatic  activities. 

3.  Application  of  Criteria  for  Different 
Types  of  OL  and  CP  Applications 

a.  Application  of  Certification  of 
Reference  Designs  with  No  Previous 
FDA.  In  accordance  with  the 
Commission's  standardization 
regulations  and  policy,  a  new  reference 
design  can  be  submitted  for  approval, 
first  as  a  preliminary  design  eind  then  as 
final  design.  Correspondingly,  the  staff 
will  issue  a  Preliminary  Design 
Approval  and  a  Fmal  Design  Approval. 
A  TOA  is  not.  however,  a  prerequisite 
for  an  FDA.  An  applicant  has  the  option 
to  submit  FDA-level  information  initially 
and  proceed  directly  with  an  FDA 
review.  These  options  remain 
unchanged  by  this  Policy  Statement. 

After  a  PDA  application  is  docketed, 
the  preliminary  design  can  be 
referenced  in  a  new  CP  application.  The 
corresponding  OL  application  would 
than  reference  the  approved  final  design 
(FDA).  Of  course,  an  approved  design 
could  also  be  referenced  in  a  new  CP 
application. 

The  use  of  an  approved  standard 
design  in  new  CP/OL  applications  has 
received  considerable  attention  under 
the  Commission's  legislative  initiatives 
on  single-step  licensing.  It  should  be 
noted  that  a  two-step  review  process  for 
a  standard  design  approval  is  not.  in 
itself,  inconsistent  with  single-step 
licensing.  To  be  most  effective,  single- 
step  licensing  presumes  the  existence  of 
a  previously  approved  design — 
essentially  an  FDA.  This  design  could 
still  be  approved  in  a  two-step  process 
as  long  as  both  steps  were  completed  in 
advance  of  the  single-step  licensing 
application. 

The  use  of  PRA  in  a  two-step  review 
process  also  raises  a  number  of 
questions.  Of  particular  concern  is  the 


tining  of  the  PILA  requiieinent  because 
the  completion  of  a  comprehensave  and 
detailed  PRA  may  not  be  achievable  in 
the  absence  of  essentially  complete  and 
final  detailed  design  informaboo. 
Therefore,  to  require  a  complete  PR.^  at 
the  PDA  stage  would  not  be  real:sUc 
The  Commission's  recent  experience, 
however,  indicates  that  a  substantial 
amount  of  design  detail  that  would 
permit  meaningful  limited,  quantitative 
risk  analysis  does  exist  at  the  PDA 
stage.  Because  the  Cominission  believes 
that  risk  analysis  of  this  type  would  be  a 
useful  design  tool,  the  Commission 
expects  that  it  would  be  completed  as 
part  of  the  PDA  application  process.  A 
complete  risk  analysis  would  not  be  a 
prerequisite  for  issuance  of  a  PDA 
However,  if  this  risk  analysis  is  not 
performed  in  the  PDA  process,  it  will 
have  to  be  provided  as  part  of  any  CP 
application  referencing  the  design. 

If  the  scope  of  the  FDA  reference 
design  application  is  limited  to  an  extent 
that  would  preclude  the  completion  of  a 
meaningful,  comprehensive  PRA.  the 
requirement  for  a  complete  PRA  may  be 
waived.  However,  the  applicant  should 
still  perform  and  submit  supplementary 
risk  analysis,  to  the  extent  practical,  to 
demonstrate  the  adequacy  of  the 
proposed  design.  If  a  comprehensive 
PRA  is  not  submitted  for  an  FDA.  a  CP/ 
OL  applicant  referencing  the  approved 
design  would  be  required  to  submit  a 
plant-specific  PRA.  For  standard  design 
approvals  of  restricted  scope,  additional 
limitations  beyond  the  PRA  aspects  may 
exist.  Use  of  such  a  standard  design  by 
the  license  applicant  may  be  limited  by 
its  very  nature  to  a  two-step  licensing 
process,  namely,  a  Construction  Permit 
and  an  Operating  License  issued 
separately.  This  would  negate  some  of 
the  benefits  envisioned  for  an  approved 
or  certified  design  wherein  a  previously 
approved  site  could  be  matched  with  it 
in  a  one-step,  combined  CP/OL  process. 

The  reference  design  must  satisfy 
each  of  the  criteria  stated  in  Section  B.2 
before  an  FDA  can  be  issued.  For 
foru-ard  referenceability  of  a  new 
standard  design,  the  applicant  is  being 
afforded  in  this  Policy  Statement  the 
fiexibility  of  choosing  between  a 
Preliminary  Design  Approval  (PDA),  a 
Final  Design  Approval  (FDA),  or  a 
Design  Certification  (DC).  The  design 
approvals  (i.e.,  a  PDA  or  FDA)  would  be 
issued  following  the  completion  of  the 
staffs  review  and  would  be  subject  to 
challenge  in  individual  licensing 
hearings.  The  Design  Certification 
would  be  issued  by  the  Commission 
following  a  rulemaking  proceeding  and 
could  not  be  challenged  in  individual 
hearings.  CPs  or  OLs,  based  on  a 
reference  design  that  has  not  been 


approved  through  rulemaking,  shall  be 
subject  to  any  design  changes  arising 
from  the  rulemaking  proceeding  in 
accordance  with  the  Commission's 
backfit  policy  and  regulations.  The 
design  certification  M-ould  be  issued  for 
a  longer  duration  than  a  design 
approval  The  specific  requirements  and 
procedures  for  obtaining  design 
certifications  or  approvals  will  be 
established  in  a  forthcoming  revision  to 
the  Commission's  Standardizatioo 
Policy  Statement. 

b.  Approval  or  Certification  of 
Reference  Designs  Previouslv  Granted 
an  FDA.  In  1963.  the  NRC  staff  issued 
two  Final  Design  Approvals  for 
reference  designs.  'These  designs  were 
permitted  to  be  incorporated  by 
reference  in  OL  applications  where  the 
corresponding  CP  application  had 
referenced  the  PDA  However,  the 
designs  were  not  approved  for 
incorporation  in  new  CP  applications. 
The  Commission  now  believes  that 
these  designs  are  suitable  for  use  in  new 
CP  and  OL  applications  under  the 
conditions  specified  below.  Any 
significant  changes  to  these  designs, 
other  than  those  resulting  from  the 
severe  accident  review,  will  require  the 
designs  to  be  considered  imder  the 
provisions  of  Section  B.3.a.  i.e.,  as  new 
designs. 

(1)  Each  of  the  two  reference  design 
applicants  with  existing  FDAs  must 
request  that  their  FDAs  be  amended  to 
permit  their  designs  to  be  referenced  in 
new  CP  and  OL  applications.  The 
request  must  either  (i)  include  the 
information  needed  to  satisfy  each  of 
the  criteria  stated  in  Section  B.2,  or  (ii) 
provide  suitable  interface  requirements 
to  ensure  that  CP  and  OL  applications 
referencing  the  design  will  satisfy  each 
of  the  criteria  in  Section  B.2.  Requests  in 
either  case  need  not  include  an 
evaluation  of  how  the  design  conforms 
to  the  Standard  Review  Plan  (10  CFR 
50.34(g)). 

In  the  first  case,  the  staff  will  amend 
the  existing  FDA  upon  receipt  of  the 
request  to  permit  the  design  to  be 
referenced  in  new  CP  and  OL 
applications  until  the  severe  accident 
review  is  completed.  The  severe 
accident  review  must  be  successfully 
completed  prior  to  the  issuance  of  any 
new  CP  or  OL  whose  applications 
reference  the  design.  Upon  the 
successful  completion  of  the  severe 
accident  review,  the  staff  will  further 
amend  the  FDA  to  permit  the  design  to 
be  referenced  in  new  CP  and  OL 
applications  for  a  fixed  period  of  time, 
such  as  five  years. 

In  the  second  case,  the  staff  will 
amend  the  existing  FDA  upon  receipt  of 
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the  request  to  permit  the  design  to  be 
referenced  in  new  CP  and  OL 
applications  for  a  fixed  period  of  time, 
such  as  five  years.  The  amended  FDA 
will-be  conditioned  as  appropriate  to 
ensure  that  new  CP  and  OL  applications 
referencing  the  design  will  satisfy  each 
of  the  criteria  in  Section  B.2.  The  severe 
accident  review  must  be  completed  prior 
to  the  issuance  of  the  new  CP  or  OL. 

(2)  Criterion  B.2.C  requires  the 
completion  of  a  comprehensive  PRA.  If  a 
comprehensive  PRA  cannot  be 
completed  owing  the  the  limited  scope 
of  the  design,  the  applicant  shall 
perform  supplementary  risk  analyses  to 
the  extent  practical  in  support  of  the 
approval  or  rulemaking  process.  As 
noted  above,  the  limited  scope  of  plant 
design  and  PRA  analysis  would  lead  to 

a  partial  loss  of  benefits  in  that  a  two- 
step  CP/OL  licensing  process  would  be 
required  in  lieu  of  a  one-step  process. 

(3)  With  regard  to  completion  of  a 
comprehensive  PRA  for  a  reference 
design,  the  Commission  recognizes  that 
a  PRA  would  be  more  meaningful  if  it 
were  based  on  a  substantial  portion  of 
the  complete  facility  design.  Therefore, 
if  justified  to  the  NRC  staff,  completion 
of  the  PRA  by  the  FDA  applicant  may  be 
waived.  If  a  comprehensive  PRA  is  not 
submitted  by  the  FDA  applicant  for  the 
FDA,  a  CP/OL  applicant  referencing  the 
design  would  be  required  to  submit  a 
plant-specific  PRA. 

A  reference  design  applicant 
previously  granted  an  FDA  can  pursue 
the  same  options  of  design  approval  or 
design  certification  as  described  in  the 
preceding  section  for  reference  designs 
with  no  previous  FDA.  The  FDA  would 
be  issued  following  the  completion  of 
the  staffs  review  and  would  be  subject 
to  challenge  in  individual  licensing 
hearings.  The  Design  Certification 
would  be  issued  by  the  Commission 
following  a  rulemaking  proceeding  and 
could  not  be  challenged  in  individual 
hearings.  CPs  or  OLs,  based  on  a 
reference  design  that  has  not  been 
approved  through  rulemaking,  shall  be 
subject  to  any  design  changes  arising 
from  the  rulemaking  proceeding  in 
accordance  with  the  Commission's 
backfit  policy  and  regulations.  The 
design  certification  would  be  issued  for 
a  longer  duration  than  a  design 
approval.  The  specific  requirements  and 
procedures  for  obtaining  design 
certifications  or  approvals  will  be 
established  in  a  forthcoming  revision  to 
the  Commission's  Standardization 
Policy  Statement. 

c.  A  Reactivated  Construction  Permit 
Application.  Because  of  the  many 
complex  factors  involved,  the  criteria 
and  procedures  for  regulatory  treatment 
of  reactivated  Construction  Permits  will 


be  a  matter  of  separate  consideration 
apart  from  this  Severe  Accident  Policy 
Statement. 

d.  A  New  Custom  Plant  Construction 
Permit  Application.  Ft  is  the 
Commission's  policy  to  encourage  the 
use  of  reference  designs  in  future  CP 
applications.  This  does  not,  however, 
preclude  the  use  of  a  custom  design. 
Custom  designs  shall  also  be  reviewed 
against  the  criteria  identified  in  Section 
B.2.  As  a  result  of  the  circumstances  and 
timing  involved  in  the  ongoing  standard 
design  review  processes,  the 
Commission  expects  that  most,  it  not  all, 
new  CP  applications  incorporating  a 
reference  design  would  be  based  on 
essentially  final  design  information.  This 
will  result  in  improved  safety  and 
regulatory  practices,  as  well  as  reduced 
time  to  license  and  construct  a  nuclear 
power  plant.  To  obtain  as  much  of  this 
benefit  as  practicable  for  a  custom 
design  application,  the  Commission  will 
require  a  CP  application  for  a  custom 
design  to  include  design  information 
that  is  sufficiently  final  and  complete  to 
permit  completion  of  an  adequate  plant- 
specific  PRA.  It  is  possible,  however, 
that  an  applicant  referencing  an 
approved  or  certified  design  in  lieu  of  a 
custom  plant  would  have  in  prospect  a 
significantly  reduced  licensing  fee  since 
staff  effort  would  not  be  required — or 
much  less  would  be  required — for  a 
rereview  of  the  approved  or  certified 
design  at  the  CP/OL  stage  save  for  those 
detailed  changes  to  accommodate 
unique  site  features  or  other  special 
circumstances  (e.g.,  irmovative 
equipment  designs  to  meet  new  ASME 
or  IEEE  codes,  etc.) 

C.  Policy  for  Existing  Plants 

1.  Some  General  Principles  of  Policy 
Development 

The  Commission  has  licensed  about 
90  nuclear  plants  and  expects  to  process 
applications  to  license  approximately  30 
additional  plants.  The  Commission  has 
considered  at  length  the  question  of 
whether  generic  rulemaking  should  be 
undertaken  or  additional  regulations 
should  be  issued  at  this  time  to  require 
more  capability  in  operating  plants  or 
plants  under  construction  to  improve 
severe  accident  prevention, 
consequence  mitigation,  or  accident 
management  that  would  halt  or  delay 
further  core  degradation. 

The  TMI  accident  led  to  a  number  of 
investigations  of  the  adequacy  of  design 
features,  operating  procedures,  and 
personnel  of  nuclear  power  plants  to 
provide  assurance  of  no  undue  risk 
regarding  severe  reactor  accidents.  The 
report  "NRC  Action  Plan  Developed  as  a 
Result  of  the  TMI-2  Accident"  (NUREG- 


0660,  May  1980)  describes  a 
comprehensive  and  integrated  plan 
involving  many  actions  that  serve  to 
increase  safety  when  implemented  by 
operating  plants  and  plants  under 
construction.  The  Commission  approved 
items  for  implementation  and  these  are 
identified  in  a  report  "Clarification  of 
TMI  Action  Plan  Requirements" 
{NUREG-0737,  November  1980).  TTie 
staff  issued  further  criteria  on 
emergency  operational  facilities 
(NUREG-0737.  Rev.  1).  auxiliary 
feedwater  system  improvements 
(derived  horn  NUREG-0667),  and 
instrumentation  (Regulatory  Guide  1.97. 
Revision  2). 

The  TMI  Action  Plan  led  to  the 
requirements  of  over  6.400  separate 
action  items  for  operating  reactors  and 
five  Near-Term  Operating  Licenses. 
About  90  percent  of  the  action  items 
approved  for  operating  reactors  are  now 
complete  and  the  remainder  are 
expected  to  be  finished  by  the  end  of 
fiscal  year  1985.  There  were  132 
different  types  of  action  items  approved 
in  the  Action  Plan  (an  average  of  90 
actions  per  plant).  Of  this  totaL  39 
involved  equipment  backfit  items,  31 
involved  procedural  changes,  and  62 
required  analyses  and  reports.  It  is 
impractical  to  quantify  all  of  the  safety 
improvements  obtained  by  these  many 
changes.  Nevertheless,  the  cumulative 
effect  is  undoubtedly  a  significant 
improvement  in  safety. 

Other  information  from  NRC-  and 
industry-sponsored  research  along  with 
failure  data  from  construction  and 
operating  experience  have  led  to 
changes  in  existing  plants.  Also,  the 
NRC/AEC  has  sponsored  11  plant- 
specific  PRAs  and  the  industry  has 
sponsored  many  more.  The  evaluation  of 
severe  accident  risk  by  the  interrelated 
deterministic  and  probabilistic  methods 
has  identified  many  refinements  of 
current  design  and  operating  practice 
that  are  worthwhile,  but  has  identified 
no  need  for  fundamental  (or  major) 
changes  in  design. 

On  the  basis  of  currently  available 
information,  the  Commission  concludes 
that  existing  plants  pose  no  undue  risk 
to  public  health  and  safety  and  sees  no 
present  basis  for  immediate  action  on 
generic  rulemaking  or  other  regulatory 
changes  for  these  plants  because  of 
severe  accident  risk.  Moreover,  the 
Commission  has  ongoing  programs 
(described  in  NUREG-1070  and  issued 
concurrently  with  this  Policy  Statement) 
that  include:  the  resolution  of 
Unresolved  Safety  Issues  and  other 
Generic  Safety  Issues,  including  a 
special  focus  on  assuring  the  reliability 
of  decay  heat  removal  systems  and  the 
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reliability  of  both  AC  and  DC  electrical 
supply  systems;  the  Severe  Accident 
Source  Term  Program:  the  Severe 
Accident  Research  Program;  operating 
experience  and  data  evaluation 
regarding  equipment  failure,  human 
errors,  and  other  sources  of  abnormal 
events;  and  scrutiny  by  the  Office  of 
Inspection  and  Enforcement  to  monitor 
the  quality  of  plant  construction, 
operation,  and  maintenance.  The 
Commission  will  maintain  its  vigilance 
in  these  programs  to  offset  the  ' 

uncertainty  of  whether  significant  safety 
issues  remain  to  be  disclosed.  Industry 
research  and  foreign  reactor  experience 
are  also  meaningful  sources  of 
information. 

One  important  source  of  new 
information  is  the  experience  of  NRC 
and  the  nuclear  industry  with  plant- 
specific  probabilistic  risk  assessments  is 
that  each  of  these  analyses,  which 
provide  a  more  detailed  assessment  of 
possible  accident  scenarios,  has 
exposed  relatively  unique  vulnerabilities 
to  severe  accidents.  Generally,  the 
undesirable  risk  from  these  unique 
features  has  been  reduced  to  an 
acceptable  level  by  low-cost  changes  in 
procedures  or  minor  design 
modifications.  Accordingly,  when  NRC 
and  industry  interactions  on  severe 
accident  issues  have  progressed 
sufficiently  to  define  the  methods  of 
analysis,  the  Commission  plans  to 
formulate  an  integrated  systematic 
approach  to  an  examination  of  each 
nuclear  power  plant  now  operating  or 
under  construction  for  possible 
significant  risk  contributors  (sometimes 
called  "outliers")  that  might  be  plant 
specific  and  might  be  missed  absent  a 
systemabc  search.  Following  the 
development  of  such  an  approach,  an 
analysis  will  be  made  of  any  plant  that 
has  not  yet  undergone  an  appropriate 
examination.  The  examination  will 
include  specific  attention  to  containment 
performance  in  striking  a  balance 
between  accident  prevention  and 
consequence  mitigation.  In 
implementing  such  a  systematic 
approach,  plans  under  construction  that 
have  not  yet  received  an  Operating 
License  will  be  treated  essentially  the 
same  as  the  manner  by  which  operating 
reactors  are  dealt  with.  That  is  to  say.  a 
plant-specific  review  of  severe  accident 
vulnerabilities  using  this  approach  is  not 
considered  to  be  necessary  to  determine 
adequate  safety  or  compliance  with 
NRC  safety  regulations  under  the 
Atomic  Energy  Act,  or  to  be  a  necessary 
or  routine  part  of  an  Operating  License 
review  for  this  class  of  plants. 

Should  significant  new  safety 
information  develop,  from  whatever 


source,  which  brings  into  question  the 
Commission's  conclusion  that  existing 
plants  pose  no  undue  risk,  then  at  that 
time  the  specific  technical  issues 
suggesting  undue  vulnerability  will 
undergo  dose  examination  and  be 
handled  by  the  NRC  under  existing 
procedures  for  issue  resolution  including 
the  possibility  of  generic  rulemaking 
where  this  is  justifiable.  However. 
NRC's  experience  suggests  that  safety 
issues  discovered  through  operating 
experience  programs,  quality  assurance 
programs  or  safety  analyses  often 
pertain  to  unique  characteristics  of  a 
specific  plant  design  and.  therefore,  are 
dealt  with  through  plant-specific 
modifications  of  relatively  modest  cost 
rather  than  major  ^e/7eryc  design 
changes. 

The  Severe  Accident  Research 
Program  as  well  as  NRC's  extensive 
severe  accident  studies  of  certain 
individual  plants  will  aid  in  determining 
the  extent  to  which  carefully  analyzed 
reference  plants  can  appropriately  serve 
as  surrogates  for  a  class  of  similar 
plants  as  the  basis  for  any  generic 
conclusions.  These  studies  will  also  aid 
in  identifying  the  desirable  scope  and 
approach  for  follow-up  safety  studies  of 
individual  plants.  Any  generic  changes 
that  are  identified  as  necessary  for 
public  health  and  safety  will  be  required 
through  rulemaking  and  will  be 
consistent  with  the  Commission's 
backfit  policy. 

2.  Policy  for  Operating  Reactors 

In  light  of  the  above  principles  and 
conclusions,  the  Commission's  policy  for 
operating  reactors  includes  the 
following  guidance: 

•  Operating  nuclear  power  plants 
require  no  further  regulatory  action  to 
deal  with  severe  accident  issues  unless 
significant  new  safety  information  arises 
to  question  whether  there  is  adequate 
assurance  of  no  undue  risk  to  public 
health  and  safety. 

•  In  the  latter  event,  a  careful 
assessment  shall  be  made  of  the  severe 
accident  vulnerability  posed  by  the 
issue  and  whether  this  vulnerability  is 
plant  or  site  specific  or  of  generic 
importance. 

•  The  most  cost-effective  options  for 
reducing  this  vulnerability  shall  be 
identified  and  a  decision  shall  be 
reached  consistent  with  the  cost- 
effectiveness  criteria  of  the 
Commission's  backfit  pohcy  as  to  which 
option  or  set  of  options  (if  any)  are 
justifiable  and  required  to  be 
implemented. 

•  In  those  instances  where  the 
technical  issue  goes  beyond  current 
regulatory  requirements,  generic 
rulemaking  will  be  the  preferred 


solution.  In  other  cases,  the  issue  should 
be  disposed  of  through  the  conventional 
practice  of  issuing  Bulletins  and  Orders 
or  Generic  Letters  where  modifications 
are  justified  through  backfit  policy,  or 
through  plant-specific  decision  making 
along  the  lines  of  the  Integrated  Safety 
Assessment  Program  (ISAP) 
conception.* 

•  Recognizing  that  plant-specific 
PRAs  have  yielded  valuable  insight  to 
unique  plant  vulnerabilities  to  severe 
accidents  leading  to  low-cost 
modifications,  licensees  of  each 
operating  reactor  will  be  expected  to 
perform  a  limited-scope,  accident  safety 
analysis  designed  to  discover  instances 
(i.e..  outliers)  of  particular  vulnerability 
to  core  melt  or  to  unusually  poor 
containment  performance,  given  core- 
melt  accidents.  These  plant-specific 
studies  will  serve  to  verify  that 
conclusions  developed  from  intensive 
severe  accident  safety  analyses  of 
reference  or  surrogate  plants  can  be 
applied  to  each  of  the  individual 
operating  plants.  Ehiring  the  next  two 
years,  the  Commission  will  formulate  a 
systematic  approach,  including  the 
development  of  guidelines  and 
procedural  criteria,  with  an  expectation 
that  such  an  approach  will  be 
implemented  by  licensees  of  the 
remaining  operating  reactors  not  yet 
systematically  analyzed  in  an 
equivalent  or  superior  manner. 

3.  Policy  for  Operating  License 
Applications  for  Plants  Currently  Under 
Construction 

The  same  severe  accident  policy 
guidance  applies  to  applications  for 
operating  licenses  (OLs)  as  stated  above 
for  operating  nuclear  power  plants  along 
with  the  following  additional  item.  (This 
item  also  applies  to  any  hearing 
proceedings  that  might  arise  for  an 
operating  reactor.) 

•  Individual  licensing  proceedings  are 
not  appropriate  forums  for  a  broad 
examination  of  the  Commission's 
regulatory  policies  relating  to 
evaluation,  control  and  mitigation  of 
accidents  more  severe  than  the  design 
basis  (Class  9).  The  Commission  has 
announced  a  policy  regarding  Class  9 
environmental  reviews  and  hearings  in 
its  Statement  of  Interim  Policy  on 
"Nuclear  Power  Plant  Accident 
Considerations  Under  the  National 
Environmental  Policy  Act  of  1969"  (45 
FR  40101.  June  13. 1980],  and  expects  to 
continue  this  policy.  The  environmental 
issues  deal  essentially  A^th  the 
estimation  and  description  of  the  risk  of 


•Sec  ^ntegraled  Safety  Assessment  ProgrHm 
(ISAP). '  SECY  84-133.  Mardi  23.  t9S4. 
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severe  accidents.  The  Commission 
believes  that  considerations  which  go 
beyond  that  to  the  possible  need  for 
safety  measures  to  control  or  mitigate 
severe  accidents  in  addition  to  those 
required  for  conformance  with  the 
Commission's  safety  regulations  or 
conformance  with  the  Clarification  of 
TMI  Action  Plan  Requirements,*  should 
not  be  addressed  in  case-related  safety 
hearings. 

The  Separate  Remarks  of  Chairman 
Palladino  and  the  Dissenting  Views  of 
Commissioner  Asselstine  are  attached. 

Dated  at  Washington.  D.C.,  this  30th  day  of 
July  1985. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  ].  Chilk, 
Secretary  of  the  Commission. 

Separate  Remarks  by  Chairman 
Palladino 

I  believe  the  Commission  is  on  the 
right  course  with  this  decision.  The 
severe  accident  policy  statement 
presented  here  is  based  on  the 
arguments  contained  wnthin  it.  the 
additional  support  of  more  detailed 
analysis  in  its  companion  document 
NUREG-1070,  the  massive  support  of  the 
many  other  related  works  of  this  agency 
and  others  in  this  field,  and  a  logical 
consistency  with  other  actions  of  the 
Conunission. 

In  simple  terms,  this  policy  statement 
says  that  existing  plants  pose  no  undue 
risk  to  public  health  and  safety,  and  that 
there  is  no  present  basis  for  regulatory 
changes  for  these  plants  due  to  severe 
accident  risk.  This  conclusion  on  reactor 
safety  does  not  lead  us  to  dismantle  our 
regulatory  program;  rather  we  are 
maintaining  a  vigorous  program  of 
surveillance,  analysis,  and  evaluation  to 
foresee  possible  causes  of  accidents  and 
prevent  them.  In  this  perspective,  the 
Commission  has  ongoing  nuclear  safety 
programs  that  include:  unresolved  safety 
issues;  severe  accident,  source  term  and 
research  programs;  operating  experience 
and  data  evaluation,  and  the  scrutiny  of 
plant  construction,  operation  and 
maintenance.  Should  significant  new 
safety  information  become  available, 
from  whatever  source,  to  question  the 
conclusion  of  no  undue  risk,  then  the 
technical  issues  thus  identified  would  be 
resolved  by  the  NRC  under  its  backfit 
policy  or  other  existing  procedures. 

The  level  of  risk  found  to  be 
acceptable  is  well  documented  in  the 
basic  works  of  the  agency  on  these 
related  subjects.  The  calculated 
frequency  of  severe  core  damage, 


'See  10  CFR  2.764(f]  and  •Slalement  of  Policy: 
Further  Commission  Guidance  for  Power  Reactor 
Operating  Licenses."  45  FR  85236.  December  24, 
1980. 


whether  mean  or  median  value,  is  on  the 
order  of  1  chance  in  10,000  per  reactor 
year.  For  most  plants,  only  a  fraction  of 
the  calculated  severe  core  damage 
sequences  are  likely  to  progress  to  large 
scale  core  melt.  Until  now.  few  analysts 
have  even  tried  to  take  that  fraction  into 
separate  consideration,  preferring  even 
to  refer  to  the  previously  calculated 
value  as  the  core  melt  frequency.  Of  the 
core  melt  sequences,  typically  only  1  in 
10,  or  less,  are  expected  to  yield  large 
releases  of  radioactive  material.  On 
virtually  every  reactor  site  in  the  United 
States  conditions  are  such  that,  even 
with  a  large  release,  there  is  only  1 
chance  in  10  of  any  early  fatahty — and 
so  on.  Thus,  the  wealth  of  risk  estimates 
before  us  indicate  that  the  risk  is  quite 
low. 

It  is  often  said  that  one  should  beware 
of  too  much  trust  in  the  point  estimates 
of  probabilistic  risk  assessments,  that 
one  should  consider  the  uncertainties. 
This  we  do.  But  some  then  go  on  to 
demand  exact  quantitative  definitions  of 
the  uncertainty.  This  demand  is  a  form 
of  bottom  line  fallacy. 

Precise  statements  of  uncertainty 
come  only  with  large  amounts  of  data. 
At  the  very  low  levels  of  risk  with  which 
we  are  dealing,  the  occurrence  of  actual 
events  is,  thankfully,  very  rare  indeed. 
Thus,  we  cannot  have  exact  quantitative 
estimates  of  uncertainty.  But  we  can  and 
must,  continually,  explore  the  sensitivity 
of  our  estimates  and  our  decisions  to  the 
gaps  in  our  knowledge.  We  have  been 
doing  that  and  we  will  keep  at  it. 

In  summary,  present  reactors  pose  no 
undue  risk  to  public  health  and  safety. 
This  policy  statement  acknowledges 
that  and  indicates  a  willingness  to 
permit  continued  operation  of  existing 
reactors  as  well  as  to  Hcense  new 
reactors.  This  policy  statement  has  been 
studied  intensively  for  over  three  years. 
It  has  been  reviewed  carefully  and 
endorsed  by  the  Advisory  Committee  on 
Reactor  Safeguards.  It  has  not  been 
lightly  considered  nor  lightly  decided.  I 
am  confident  that  the  Commission  has 
enunciated  a  sound  regulatory  policy. 

Dissenting  Views  of  Commissioner 
Asselstine 

Summary 

The  foremost  risk  to  the  public  from 
the  operation  of  nuclear  reactors  derives 
from  core  meltdown  accidents  which 
can,  through  the  release  of  substantial 
quantities  of  radioactive  materials, 
result  in  the  injury  and  death  of  a 
catastrophic  number  of  people.  This 
policy  statement,  which  establishes 
Commission  policies  on  these  severe 
accident  risks,  represents  one  of  the 
most  fundamental  regulatory  decisions 


ever  made  by  this  agency.  This 
statement,  together  with  three  other 
related  regulatory  decisions,  will  chart 
the  future  course  of  this  agency  and  the 
nuclear  industry  on  nuclear  safety 
issues  for  many  years  to  come.  The 
three  other  decisions  are  the 
Commission's  decision  on  the 
acceptability  of  the  severe  accident  risk 
at  the  two  operating  Indian  Point  plants, 
the  development  of  a  backfilling  rule 
incorporating  a  substantial  safety 
threshold  for  the  imposition  of  new 
requirements  together  with  heavy 
reliance  on  quantitative  cost/benefit 
analyses,  and  the  development  of  a 
provisional,  and  ultimately  a  final 
safety  goal  with  numerical  standards  for 
evaluating  the  acceptability  of  nuclear 
accident  risk.  Taken  together,  these  four 
Commission  actions  will  set  the 
framework  for  deciding  whether  the 
NRC  and  the  industry  will  pursue 
existing  and  future  significant  safety 
issues,  whether  further  improvements  in 
safety  will  be  pursued  for  both  existing 
and  fiiture  plants,  and  how  such 
decisions  will  be  made. 

Unfortunately,  the  first  two  of  these 
decisions  by  the  Commission  lead  me  to 
conclude  that  we  are  on  the  wrong 
course.  My  views  opposing  the 
Commission's  Indian  Point  decision 
were  set  forth  in  considerable  detail  in 
the  Commission's  written  decision  (see 
CLI-A&-06),  and  I  will  not  rehearse  those 
views  here.  Suffice  it  to  say  that  the 
Commission's  unsubstantiated  and 
overly  optimistic  assumptions  on  the 
long-term  acceptabiUty  of  the  severe 
accident  risk  posed  to  the  public  by 
those  plants  have  now  been  extended 
by  this  policy  statement  to  cover  all 
existing  and  future  nuclear  powerplants 
in  this  country.  In  my  judgment  the 
Commission's  action  today  fails  to 
provide  even  the  most  rudimentary 
explanation  of,  or  justification  for.  these 
sweeping  conclusions.  As  a  basis  for 
rational  decisionmaking,  the 
Commission's  severe  accident  policy 
statement  is  a  complete  failure. 

Existing  Plants 

I  see  at  least  four  fundamental  flaws 
in  the  Commission's  poUcy  statement  as 
it  applies  to  existing  plants.  First,  while 
the  policy  statement  reaches  a  positive 
conclusion  on  the  acceptability  of  the 
severe  accident  risk  posed  by  existing 
plants,  it  fails  to  articulate  what  that 
risk  is;  it  fails  to  identify  the  relevant 
technical  issues  evaluated  in  assessing 
the  acceptabiUty  of  that  risk;  it  fails  to 
explain  how  those  technical  issues  were 
considered  and  resolved  by  the 
Commission  in  reaching  its  positive 
conclusion;  and  it  fails  to  demonstrate 
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the  technical  support  for  that  conclusion 
based  on  scientifically  accepted 
principles  and  methodology. 

Absent  a  detailed  discussion  of  the 
severe  accident  risk  posed  by  existing 
plants  and  of  the  reasoning  and 
scientific  basis  supporting  the 
Commission's  conclusion  on  the 
acceptability  of  that  risk,  that 
conclusion  must  be  viewed  as  nothing 
more  than  an  unsubstantiated  assertion 
deserving  of  little  weight. 

Second,  the  Commission's  policy 
statement  fails  to  provide  any 
explanation  of  the  Commission's 
treatment  of  uncertainties  in  evaluating 
the  risk  of  severe  accidents.  The 
absence  of  virtually  any  explanation  of 
how  uncertainties  have  been  treated  in 
this  policy  statement  further  undermines 
the  validity  of  the  Commission's  broad 
conclusions  on  the  acceptability  of  the 
risk  posed  by  severe  accidents. 

Third,  the  Commission  fails  to  address 
in  a  clear  and  consistent  manner  the 
need  to  prevent  further  severe  reactor 
accidents.  Althou^  the  Commission's 
policy  statement  pays  lip  service  to  this 
goal,  it  fails  to  include  the  means  to 
fulfill  that  objective. 

Fourth,  the  Commission's  policy 
statement  places  undue  reliance  on 
probabilistic  risk  assessments  (PRA's) 
as  a  means  for  resolving  severe  accident 
questions  for  existing  plants.  This 
reliance  fails  to  recognize  present 
weaknesses  in  these  assessments  due  to 
the  limited  number  of  PR.^'s  available 
thus  far.  the  variations  among  the 
existing  PRA's.  the  absence  of  accepted 
guidelines  on  how  to  conduct  PRA's  and 
to  evaluate  them  in  making  severe 
accident  risk  judgments,  and  the 
uncertainties  inherent  in  attempting  to 
extrapolate  plant-specific  PRA  results  to 
other  plants. 

Future  Plants 

The  Commission's  policy  statement  is 
equal'y  flawed  in  its  treatment  of  severe 
accident  risk  for  future  plants.  First,  the 
policy  statement  promises  that  the 
Commission  will  make  final  decisions  in 
the  near  term  on  the  acceptability  of 
new  plant  designs  for  severe  accident 
purposes.  At  the  same  time,  the  policy 
statement  acknowledges  that  key 
elements  in  evaluating  the  acceptability 
of  severe  accident  risk^^riteria  for  the 
preparation  and  evaluation  of  PRA's. 
containment  performance  criteria,  and 
criteria  for  evaluating  the  risk 
contributions  due  to  sabotage  and 
human  performance — will  not  be 
available  for  some  time.  Thus,  the 
Commission's  approach  is  to  agree  to 
make  fmal  decisions  on  severe  accident 
risk  for  future  plants  before  the 
technical  basis  for  evaluating  the  nature 


and  acceptability  of  that  risk  is 
available. 

Second,  the  policy  statement  does  not 
go  far  enough  in  insisting  upon 
reductions  in  the  severe  accident  risk  of 
future  plant  designs.  Such  reductions  are 
much  more  readily  achievable  in  new 
designs  for  as-yet  unbuilt  plants  than  for 
existing  plants.  While  the  Commission's 
policy  statement  urges  reactor  designers 
to  make  safety  improvements  in  the 
designs  of  future  plants,  it  does  nothing 
to  require  that  improvements  be  made. 

Third,  the  Commission's  policy 
statement  retains  the  option  of 
authorizing  the  start  of  construction  of 
future  plants  based  upon  only  hmited 
plant  design  information,  including  the 
limited  design  information  which  would 
be  needed  to  support  issuance  of  a 
preliminary  design  approval  (PDA).  Past 
experience  with  nuclear  powerplant 
design,  construction  and  regulation  has 
taught  us  the  many  pitfalls  of  the  old 
design-as-you-build  approach.  By 
continuing  to  allow  the  start  of  plant 
construction  with  only  limited  design 
work  complete,  the  Commission  seems 
committed  to  repeating  the  mistakes  of 
the  past — mistakes  which  have  led  to 
the  deferral  of  significant  design  issues 
until  the  construction  and  pre-operation 
stages  and  the  need  to  modify  work 
already  in  progress  or  completed. 

Taken  together,  these  flaws  in  the 
Commission's  severe  accident  policy 
statement  cast  doubt  upon  the  adequacy 
of  the  Commission's  overall  approach  to 
dealing  with  severe  accident  risk  and 
undermine  the  validity  of  the 
Commission's  sweeping  judgments  of 
the  acceptability  of  that  risk  for  existing 
and  future  plants. 

Discusskm 

Before  elaborating  on  the  major 
infirmities  of  this  policy  statement,  it  is 
useful  to  explain  what  we  know  about 
the  severe  accident  risks  to  the  public. 

Risks 

Risks  are  commonly  defined  as  tiie 
product  of  the  probability  that  an  event 
will  occur  and  the  consequences  of  the 
event  happening.  In  regulating  the 
nuclear  industry,  the  Commission  makes 
extensive  use  of  a  methodology  called 
probabilistic  risk  assessment  (PRA).  In 
conducting  a  PRA  the  analyst  calculates 
the  core  meltdown  probability  and. 
given  a  particular  core  meltdown 
scenario,  the  analyst  then  estimates  the 
consequences  to  the  public.  The 
Commission  uses  the  bottom  line  of 
these  PRA's  in  deciding  whether  to 
improve  reactor  safety  or  to  relax  the 
safety  standards  even  though  such 
PRA's  do  not  consider  all  contributors  to 


core  meltdown  risks  or  quantify  all  of 
the  uncertainties. 

A  typical  result  of  a  PRA  which  is 
used  by  NRC  in  reaching  safety 
decisions  is  the  estimated  core 
meltdown  probability  of  about  one  in 
ten  thousand  (or  10"*)  per  reactor  year. 
However  this  probability  estimate  is 
often  based  on  what  is  called  the 
"median"  value.  It  is  important  to 
understand  just  what  the  meaning  of 
this  bottom  line  number  really  is. 
Because  of  major  inadequacies  in  the 
data  base,  because  of  the  vast 
complexity  of  nuclear  plants,  because  a 
tremendous  number  of.  assumptions 
must  be  made  in  calculating  core 
meltdown  probabilities,  and  because 
large  scale  core  meltdown  phenomena 
are  poorly  understood,  no  one 
calculation  will  yield  a  remotely 
meaningful  probability  of  catastrophic 
consequences.  Therefore,  the  PRA 
analyst  mutt  perform  thousands  of 
individual  estimates  of  the  core 
meltdown  probability  while  randomly 
varying  within  chosen  distribution 
patterns  which  themselves  are  not 
precisely  known  individual  component 
failure  probabilities,  human  error  rates, 
and  theoretical  models  that  are  thought 
to  describe  most  of  the  important 
physical  processes  or  engineering 
behavior.  Any  one  of  these  individual 
estimates  is  as  likely  to  be  valid  as  the 
estimate  resulting  from  any  one  of  the 
other  thousands  of  calculations.  There  is 
a  crucial,  but  untenable,  underlying 
assumption  that  all  core  meltdown 
sequences  have  been  accounted  for  in 
the  estimates.  The  analyst  then  scans  all 
of  the  estimates  and  picks  the 
probability  value  at  which  half  the 
estimates  are  above  the  half  are  below. 
This  number  is  called  the  median.  It  is. 
according  to  the  Commission,  the  "best 
estimate".  When  calculated  in  this  way. 
however,  one  cannot  say  with  any 
confidence  that  this  median  value  is  the 
true  core  meltdown  probability. 
Nonetheless,  the  Commission 
airbitrarily  chooses  this  median  number 
to  use  in  making  its  regulatory 
decisions.' 


'  The  practice  of  aaing  median  estimate*  wat 
strongly  criticixed  by  our  Advitory  Committes  on 
Reactor  Safeguard*  during  it*  |uly  11.  19SS  meeting 
with  the  Commiiaion.  The  ACRS  recommended  that 
mean  rather  than  median  estimates  be  ased,  and 
noted  that  me  of  median  rather  than  mean 
estimate*  c«n  reault  in  a  mibstantial  underettiniale 
of  the  effects  ol  uncertainties  in  nalcing  rmclor 
accident  risk  estimate*.  A*  Indicated  above,  the 
median  is  that  point  on  a  spectrum  at  which  half  of 
the  vakwa  fall  above  and  half  fall  below.  The  mean 
is  tka  average  value  of  the  spectrum  of  risk*  and  '» 
al*o  called  tb«  "expactad  value." 

Conlinmi 
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The  spread  in  the  estimated  core 
meltdown  probabilities  for  a  typical 
plant  range  from  approximately  one 
chance  in  one  thousand  [W]  per  year 
to  one  chance  in  one  hundred  thousand 
(10"*)  per  year,  with  a  median  value  of 
one  chance  in  ten  thousand  (10~  *)  per 
year,  give  or  take  a  few.  However,  there 
is  no  proof  that  the  median  of  the 
calculated  values  reflects  the  actual  risk 
any  more  than  do  the  estimates  of  10"* 
per  year  or  10"  *  per  year. 

Another  typical  result  of  PRA's  is  the 
prediction  that  about  1  out  of  10  core 
meltdowns  likely  will  result  in  lethal 
radiation  doses  to  about  1,000  people. 
Such  consequences  of  core  meltdown 
accidents  are  attributable  to  degraded 
performance  of  the  containment,  which 
can  come  about  in  a  variety  of  ways  that 
are  not  precisely  quantifiable.  Because 
of  these  uncertainties  in  quantiHcation, 
the  fraction  of  core  meltdown  accidents 
which  would  lead  to  catastrophic 
consequences  is  actually  a  range  of 
values.  The  range  could  be  two  or  three 
times  greater  than  the  above  estimate; 
or  it  could  be  two  or  three  times  less. 
Picking  the  minimum  factor  of  2  and 
assuming  there  are  100  operating 
reactors,  the  approximate  range  of 
chances  of  a  catastrphic  accident 
between  now  and  the  year  2000  would 
be  anywhere  between  0.2  (2  chances  in 
ten)  and  0.001  (one  chance  in  a 
thousand]. 

Therefore,  the  information  before  the 
Commission  indicates  that  there  could 
be  anywhere  between  a  20  percent 
chance  and  a  0.1  percent  chance  of  an 
accident  at  a  nuclear  reactor  in  the  next 
15  years  that  would  result  in  lethal 
doses  to  about  1,000  people.The  range  of 
chances  could  be  larger  than  this  if  one 
considers  all  contributors  to  the  core 
meltdown  probability  and  all 
uncertainties.  Likewise,  the  number  of 
deaths  could  be  larger  or  smaller. 
Admittedly,  there  are  many  ways  of 
going  about  estimating  the  range  of 
risks.  However,  if  there  is  validated 
quantitative  information  on  core 
meltdown  risks  that  is  better,  it  has  not 
yet  been  demonstrated.  Thus,  because 
of  the  mtmy  uncertainties  involved  in 
calculating  both  the  probabilities  and 
the  consequences  of  core  meltdowns, 
one  number  does  not  give  a  true  picture 
of  the  actual  risk.  A  range  of 
possibilities  is  a  more  accurate 


Some  PRA  analysU  bate  their  estimates  on  the 
mean.  However,  the  Commission  has  twice 
endorsed  use  of  the  median  value.  The  first  time 
was  when  the  Commission  endorsed  WASH-1400 
(Reactor  Safety  Study)  in  197S  and  the  second  time 
was  when  the  Commission  approved  the  provisional 
Safety  Coal  Policy  Statement  (NUREG-oeaa 
Revision  1)  in  1963. 


representation  of  our  understanding  of 
the  issue. 

A  serious  consideration  of  the  core 
meltdown  risks  would  consider  this  full 
range  of  calculated  risks  and  would 
address  forthrightly  the  question  of 
whether  this  risk  is  acceptable  or 
unacceptable,  both  for  the  inunediate 
future  and  over  the  long  term.  The 
Commission's  consideration  of  severe 
accident  risks  instead  focuses  on  a 
median  number,  ignoring  the  actual 
range  of  of  values  and  the  uncertainties 
inherent  in  using  a  median  number  for 
decisiomiiaking. 

Since  the  foremost  risk  to  the  public 
from  the  commercial  nuclear  industry 
derives  from  severe  accidents,  adopting 
a  pohcy  that  seeks  to  resolve  severe 
accident  issues  in  a  definitive  manner  is 
the  most  basic  duty  which  can  be 
undertaken  by  the  Commission  in 
meeting  its  responsibility  to  decide  what 
constitutes  acceptable  risk  to  the  public. 
The  Commission  claims  in  this  policy 
statement  to  have  examined  an 
extensive  range  of  technical  issues 
relating  to  severe  accident  risks  in 
reaching  its  judgment  "that  existing 
plants  do  not  pose  an  undue  level  of  risk 
to  the  public."  The  Commission's  pohcy 
statement  does  not  however, 
incorporate  an  explanation,  or  for  that 
matter  even  a  description,  of  the  most 
significant  issues  that  have  been 
resolved  and  the  manner  in  which  they 
were  resolved.  Nor  does  it  include  a 
description  of  the  methods  of  analyses 
used  in  resolving  the  issues  or  decision 
criteria  that  were  used  for  reaching  the 
ultimate  judgment.  It  is,  therefore, 
impossible  to  discern  the  bases  for  the 
Commission's  decision. 

Uncertainties 

A  paramount  concern  regarding  the 
acceptability  of  the  risks  to  the  public 
that  must  be  resolved  is  how  to  reach  a 
judgment  on  this  issue  in  the  face  of 
enormous  uncertainties  which  are  up  to 
100  times  the  median  value  used  by  the 
Commission.  Depending  on  how  such 
uncertainties  are  factored  into  the 
decision,  judgments  could  range  from 
requiring  substantial  efforts  to  reduce 
core  meltdown  risks  to  doing  nothing 
about  them.  Scientifically  accepted  data 
and  methodology  are  not  available  at 
this  time  to  reduce  substantially  those 
uncertainties  so  that,  as  the  technical 
staff  of  the  NRC  has  repeatedly  told  the 
Commission,  it  is  "mandatory"  to 
consider  them  in  any  application  of  risk 
assessments. 

After  being  informed  of  the 
uncertainties  in  the  risk  estimates,  the 
Commission  simply  ignores  them.  The 
Commission  fails  to  provide  any  basis 


for  its  decision  to  ignore  these 
uncertainties.  Absent  some  rational 
treatment  of  these  uncertainties  or  a 
convincing  justification  for  why  they  can 
be  ignored,  the  public  can  have  Uttle 
confidence  in  the  Commission's 
conclusion  that  the  risks  to  the  public 
from  a  severe  accident  at  a  nuclear 
powerplant  are  acceptable.  The  only 
available  explanation  of  the  NRC's 
approach  to  making  decisions  in  the 
face  of  these  significant  uncertainties  is 
given  on  pages  133  through  140  of 
NUREG-1070.  "NRC  Policy  on  Future 
Reactor  Designs:  Decisions  on  Severe 
Accident  Issues  in  Nuclear  Power  Plant 
Regulation",  October  1984.  About  half  of 
the  pages  are  blank  and  the  remainder 
are  not  much  better.  TTiis  discussion  of 
uncertainties  is  inadequate  and  fails  to 
provide  a  sufficient  basis  to  justify  the 
Commission's  sweeping  conclusions  on 
the  acceptability  of  the  severe  accident 
risk. 

Another  fundamental  issue  requiring 
resolution  is  the  level  of  risk  to  the 
public  that  reasonably  should  be  found 
acceptable.  Beyond  making  a  sweeping 
conclusion  that  the  severe  accident  risk 
at  the  existing  plants  does  not  pose  an 
undue  risk  to  the  public  the  Commission 
fails  to  address  this  fundamental 
question.  In  fact,  the  Commission's 
technical  staff  is  just  now  emt>arking  on 
a  program  of  analysis  that  "will  form 
part  of  the  basis  for  a  Commission 
judgment  on  the  level  of  safety  presently 
achieved  by  existing  plants  for  severe 
accidents."* Since  the  Commission  is 
just  beginning  this  program,  it  caiuiot 
serve  to  justify  the  Commission's 
judgment  on  the  acceptability  of  the 
severe  accident  risk. 

In  its  Indian  Point  decision,  the 
Commission  adopted  specific  point 
estimates  of  core  meltdown  risks  for  the 
Indian  Point  reactors  and  found  them  to 
represent  an  acceptable  level  of  risk.  In 
the  course  of  developing  this  poUcy 
statement  the  Commission  expressed 
much  interest  in  the  bottom  line  results 
of  all  completed  PRA's,  whether  the 
reported  point  estimates  were  the  mean 
or  median.  The  technical  staff  has 
repeatedly  cautioned  the  Commission 
that  such  bottom  line  numbers  are  not 
credible.  What  then  is  the  basis  for  the 
Commission's  position  that  the  level  of 
severe  accident  risk  posed  by  the 
existing  plants  is  acceptable? 

The  Commission's  decision-making 
process  in  developing  this  policy 
statement  is  simply  to  rely  upon  "point 


•See.  NUREG-1070.  "NRC  Policy  on  Future 
Reactor  Designs:  Decisions  on  Severe  Accideol 
Issues  in  Nuclear  Power  Plant  Regulatioa"  OdotMr 
1984.  p.  27. 
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estimates"  of  the  core  meltdown  risks 
without  any  consideration  of  the  effects 
of  the  uncertainties.  This  approach  can 
lead  to  a  decision  to  doing  nothing  to 
reduce  core  meltdown  risks.  Factoring 
into  the  decision  the  uncertainties  in 
estimating  the  level  of  core  meltdown 
risks  would  lead  to  a  decision  to  search 
for  ways  to  reduce  the  risks.  However, 
given  the  current  political  climate,  there 
is  little  sympathy  for  backfitting  existing 
plants.  Thus,  the  Commission  chooses  to 
rely  on  a  faulty  number  which  supports 
the  outcome  they  prefer  and  to  ignore 
the  uncertainties,  those  that  are  known 
and  quantified  and  those  that  are  not 
quantifiable. 

What  level  of  confidence  does  the 
Commission  have  in  its  judgment  that 
core  meltdown  accidents  present  no 
undue  risks  to  the  public?  The 
Commission  nowhere  expresses  the 
degree  of  confidence  it  seeks  to  ensure 
that  catastrophic  accidents  do  not 
happen.  Yet.  the  Commission's  chief 
safety  officer  recently  wrote:  "In  view  of 
the  large  uncertainties  surrounding 
methods  of  assessing  severe  accident 
risk,  the  level  of  assurance  (or 
confidence)  of  no  undue  risk  to  the 
public  is  regarded  as  no  less  important 
than  the  estimated  level  of  risk  itself 
(emphasis  in  the  original)."  Letter  from 
H.R.  Denton,  NRR,  to  A.E.  Scherer, 
Combustion  Engineering,  Inc.,  dated 
December  28, 1984,  subject  "SECY-S4- 
370,  Severe  Accident  Policy". 

Another  problem  with  the 
Commission's  policy  statement  is  that  it 
clearly  contradicts  what  the 
Commission  is  doing  in  other  areas.  For 
example,  in  this  policy  statement  the 
Commission  states:  "A  fundamental 
objective  of  the  Commission's  severe 
accident  policy  is  that  the  Commission 
intends  to  take  all  reasonable  steps  to 
reduce  the  chances  of  occurrence  of  a 
severe  accident  involving  substantial 
damage  to  the  reactor  core  and  to 
mitigate  the  consequences  of  such  an 
accident  should  one  occur."  However, 
compare  this  statement  with  the 
Commission's  proposed  backfitting 
standard:  "The  Commission  shall 
require  the  backfitting  of  a  facility  only 
when  it  determines,  based  on  a 
systematic  and  documented  analysis 

*  that  there  is  a  substantial  increase 
in  the  overall  protection  of  the  public 
health  and  safety  *  *  *  to  be  derived 
from  the  backfit  and  that  the  direct  and 
indirect  cost  of  implementation  for  that 
facihty  are  justified  in  view  of  this 
increased  protection."  (emphasis  added) 
The  Commission  has  already  defined  a 
substantial  increase  in  protection  as 
meaning  a  backfit  that  would  at  least 
reduce  the  "point  estimate"  of  the 


calculated  core  meltdown  risks  by  half. 
Unless  such  a  reduction  can  be 
"demonstrated",  the  Commission  will 
not  consider  requiring  the  change.  This 
is  a  much  higher  barrier  to  requiring 
improvement  in  reactor  safety  than  the 
policy  statement  would  have  us  believe 
is  the  Commission's  policy. 

Further,  the  Commission's  provisional 
safety  goal  is  not  intended  to  regulate  on 
the  basis  of  preventing  core  damage 
accidents,  as  implied  in  the  above 
purported  fundamental  objective. 
Rather,  the  safety  goal  assumes  that  the 
containment  is  an  independent  bulwark 
capable  of  limiting  the  external  release 
of  radioactivity  to  modest  amounts  for 
most  core  meltdown  accidents.  Thus, 
according  to  the  Commission,  there  is  no 
need  to  regulate  on  the  basis  of 
preventing  core  meltdowns.  I  am  not  as 
sanguine  as  the  Commission  on  the 
acceptability  of  core  meltdown 
accidents.  Even  if  the  containment 
happens  to  retain  most  of  the 
radioactive  fission  products  in  the  next 
severe  accident,  another  accident  equal 
to  or  more  severe  than  that  which 
occurred  at  Three  Mile  Island  would  be 
unacceptable  to  the  public  and  the 
Congress  and  would  be  disastrous  for 
the  nuclear  industry  and  the  NRC. 

But  more  importantly,  the 
Commission's  belief  that  the 
containment  will  retain  all  but  modest 
amounts  of  radioactivity  during  most 
core  meltdowns  is  not  yet  supportable 
based  on  scientifically  accepted 
principles  and  methodology.  There 
simply  is  no  actuarial  experience  or 
direct  experimental  data  on  large  scale 
core  meltdown  phenomena  or 
containment  performance 
characteristics  given  a  core  meltdown. 
In  the  past,  estimates  of  the  quantities  of 
radioactive  releases  to  the  environment 
have  been  based  on  not  much  more  than 
interpolations  of  extrapolations  of 
approximations.  It  is  for  this  reason  the 
Commission  has  an  ongoing  program, 
which  has  cost  a  quarter  of  a  billion 
dollars  in  the  last  few  years,  in  an 
attempt  to  bring  some  science  to 
estimating  the  core  meltdown  risks. 
However,  even  in  this  program  the  data 
being  generated  are  from  limited  small 
scale  tests. 

Thus,  a  reading  of  this  policy 
statement  indicates  that  the 
Commission's  claim  that  in  developing 
this  policy  statement  it  has  examined  an 
extensive  range  of  issues  is  incorrect.  It 
shows  rather  that  the  Commission  either 
examined  the  wrong  issues  or  gave  short 
shrift  to  the  fundamental  issues. 

In  failing  to  define  accurately  the  level 
of  severe  accident  risk  at  the  existing 
plants  and  to  address  the  need  for 


additional  changes  to  the  plants  to  make 
this  risk  acceptable  for  the  long  term, 
the  Commission  is  repeating  past 
failures  to  deal  effectively  with  the 
severe  accident  question.  The  concept  of 
the  reactor  containment  originally 
evolved  as  a  vessel  to  contain  a  full  core 
meltdown.  But  in  the  mid-1960'8,  the 
reactor  designers  began  placing  high 
powered  cores  into  roughly  the  same 
kind  of  containment.  The  decay  heat  of 
those  higher  powered  cores  was  so  high 
that  the  containment  vessel  could  no 
longer  be  considered  as  an  effective 
independent  barrier  to  the  release  of  the 
fission  products  evolved  during  a  core 
meltdown.  At  that  time,  the  Atomic 
Energy  Commission's  Advisory 
Committee  on  Reactor  Safeguards 
(ACRS)  began  urging  the  development 
and  implementation,  in  about  two  years, 
of  safety  features  to  protect  against  a 
loss  of  coolant  accident  in  which  the 
emergency  core  cooling  system  did  not 
work.  The  AEC  and  the  industry 
believed  that  sufficient  data  were 
available  to  justify  with  a  high  degree  of 
confidence  the  adequacy  of  the  then- 
existing  safety  standards.  Therefore,  the 
AEC  ignored  the  advice  of  the  ACRS. 

Over  the  years,  the  AEC  and  the  NRC 
after  it  have  reiterated  these  sweeping 
and  optimistic  statements  on  severe 
accident  risk.  At  the  same  time,  the 
numerous  technical  flaws  in  the 
Commission's  judgments  have  become 
readily  apparent  as  more  information 
and  data  regarding  the  level  of  safety  of 
the  reactors  has  become  available.* 

When  all  of  the  available  data  are 
considered.  I  believe  it  fair  to  say  that 
the  estimated  uncertainties  in  the  risk 
calculations  today  are  as  large  as  they 
were  at  least  ten  years  ago.  Yet.  the 
Commission  is  once  again  sweeping 
aside  these  uncertainties  in  order  to 
make  the  same  unsubstantiated  and 
overly  optimistic  generaUzations  about 
the  acceptability  of  the  current  level  of 
severe  accident  risk  which  have  been 
proven  wrong  in  the  past. 

Needed  Improvements 

A  disciplined  approach  to  deciding 
whether  to  require  core  meltdown  risk 
reduction  measures  should  not  only 
specify  the  Commission's  expectations 
on  addressing  uncertainties  but  it  should 
also  describe  the  Commission's  policy 


"  Dr.  David  Okrent  (who  has  been  a  member  of 
the  ACRS  since  1963)  has  compiled  a  detailed 
account  of  the  judgments  made  by  the  AEC  and  the 
NRC  on  severe  accident  risk  and  the  technical  flaws 
in  those  judgments.  See  David  Okrent,  Nuclear 
Reactor  Safety-On  The  History  of  the  Regulatory 
Process,  University  of  Wisconsin  Press.  1981.  pp. 
183-178. 
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on  acceptable  ways  to  perform  cost- 
benefit  analyses. 

Further,  guidance  from  the 
Commission  is  needed  on  whether  to 
emphasize  core  meltdown  prevention 
measures  or  core  meltdown  mitigation 
measures.  Of  course,  in  order  to  develop 
a  policy  on  the  latter  (whether  for 
existing  plants  or  future  plants),  one 
must  first  identify  the  root  causes  of 
core  meltdown  risks.  One  must  also 
develop  a  policy  on  containment 
performance  expectations. 

Unfortunately,  the  Commission 
refuses  forthrightly  to  address  these 
issues.  An  effective  guide  to  regulatory 
decision-making  on  the  treatment  of 
severe  accident  issues  requires  an 
understanding  of  what  is  expected  by 
way  of  containment  performance,  of  the 
root  causes  of  core  meltdown  risks,  and 
of  the  methods  for  performing  sound 
cost-benefit  analyses.  Yet  all  of  these 
elements  are  missing  from  the 
Commission's  policy  statement.  The 
Commission's  actual  decision-making 
guidance  in  this  policy  statement  is 
limited  to  the  statement  that  a  new 
requirement  might  be  imposed  if  it 
involves  "low-cost  changes  in 
procedures  or  minor  design 
modifications." 

The  Commission  claims  that  PRA's 
identify  the  plant  specific  vulnerabilities 
that  dominate  the  core  meltdown  risks. 
It  is  true  that  PRA's  can  identify  some  of 
the  vulnerabilities  to  catastrophic 
accidents.  But  the  Commission's 
rationale  for  relying  upon  PRA's  in 
assessing  core  meltdown  risks  begs  the 
questions:  what  of  the  uncertainties  in 
PRA's?  What  of  oversights  in  the 
analyses?  What  of  the  multitude  of 
assumptions  and  approximations  in  the 
PRA's?  What  of  the  residual  risks  once 
the  specific  vulnerability  has  been 
fixed?  These  questions  are  germane  to 
resolving  severe  accident  issues.  Yet 
they  are  not  addressed  in  the 
Commission's  policy  statement. 

Operational  experience  gives 
additional  insight  into  the  level  of 
safety.  Actuarial  experience  with 
reactor  accidents  indicates  that  the 
average  core  meltdown  frequency  is  not 
above  the  upper  limit  of  the  PRA  results. 
Core  meltdown  accidents  involve 
multiple  failures  and  a  progression  of 
events  that  make  close  calls  somewhat 
identifiable.  If  the  industry  average  of 
the  core  meltdown  frequency  were  as 
high  as  10"*  per  reactor  year,  one  would 
expect  more  close  calls  on  core 
meltdowns  than  appear  to  have 
occurred  within  the  more  than  800 
reactor  years  of  U.S.  nuclear  power 
experience.  But  such  actuarial 
inferences  must  be  made  cautiously  in 
part  because  the  operating  reactors 


continue  to  surprise  us.  What  actuarial 
experience  we  have  is  severely  Umited 
by  our  lack  of  detailed  understanding  of 
the  performance  of  the  plants,  their 
designs,  their  weak  spots,  and  because 
of  the  wide  variations  in  the  designs  and 
in  utility  capabilities.  Further,  the 
usefulness  of  actuarial  experience  in 
drawing  broad  conclusions  about 
commercial  nuclear  reactors  is  highly 
controversial  and  fraught  with 
uncertainties. 

The  Commission  argues  that  credit 
can  be  taken  for  the  improvements 
implemented  to  address  specific  close 
calls  such  as  the  TMI  accident  the 
Browns  Ferry  fire  and  the  Rancho  Seco 
transient.  Each  of  these  were  previously 
unrecognized  (or  at  best  inadequately 
appreciated)  accident  sequences.  This  is 
also  true  of.  for  example,  the 
Susquehanna  station  blackout  event 
from  a  single  failure,  the  Indian  Point 
vulnerability  to  a  single  failure  of  a 
battery,  and  the  so-called  interfacing 
system  LOCA's  for  boiling  water 
reactors.  None  of  these  latter  events 
were  identified  or  highlighted  through 
PRA's  nor  were  they  expected  to  be, 
given  the  level  of  detail  that  typically 
goes  into  a  PRA  and  given  the  subjective 
nature  of  PRA's.  Whether  these  latter 
events  should  be  called  close  calls  is 
arguable  but  their  occurrences  certainly 
suggest  a  need  to  consider  the  root 
causes  of  significant  operating  events 
and  the  collective  meaning  of  those 
events  before  passing  judgment  on  the 
acceptabiUty  of  the  level  of  safety 
achieved  at  existing  power  reactors. 
Common  sense  also  suggests  completing 
such  an  analysis  before  developing 
guidelines  for  the  design  of  future 
reactors.  Yet  all  of  these  concerns  are 
swept  aside  in  the  Commission's  policy 
statement. 

The  TMI  Action  Plan  called  for  a  large 
number  of  modifications  to  the  operating 
plants.  In  addition  to  those 
modiBcations,  the  Action  Plan 
committed  to  a  rulemaking  to  consider 
to  what  extent,  if  at  all.  existing  nuclear 
power  plants  should  be  required  to  deal 
effectively  with  damaged  core  and  core 
meltdown  accidents.  There  was  to  be  a 
demarcation  between  those  plants 
already  operating  or  under  construction 
and  the  next  generation  of  future  plants. 
Because  the  Commission  perceived  in 
1980  that  there  would  be  a  long  hiatus  in 
new  plant  orders,  ample  time  existed  to 
reconsider  the  General  Design  Criteria, 
the  design  bases,  and  the  other 
regulations  in  light  of  all  that  had  been 
learned  through  the  years  of  experience 
with  large  power  reactors,  including  the 
TMI  accident.  From  this  in-depth 
assessment  of  the  strengths  and 
weaknesses  of  the  large  power  reactor 


designs  and  the  approach  taken  by 
utilities  toward  constructing  the  plants, 
NRC  would  then  be  in  a  position  to 
articulate  safety  principles  that  it 
expected  to  be  incorporated  into  designs 
for  future  applications.  Thus,  the 
Commission  in  1980  signaled  there 
would  be  a  significant  step  forward  in 
advancing  the  protection  of  the  public. 
The  Commission  in  this  policy  statement 
takes  several  steps  backwards. 

One  backward  step  discussed  above 
is  the  Commission's  decision  to  accept 
the  core  meltdown  risks  as  they  exist  in 
the  current  generation  of  plants  without 
even  addressing  some  of  the  most 
fundamental  issues.  Another  backward 
step  is  abandonment  of  the  expressed 
desire  for  a  fresh  look  at  light  water 
reactor  safety  for  futiue  designs  and  the 
insistence  on  improvements  in  the  level 
of  severe  accident  risks  for  any  future 
plants.  A  third  backward  step  in  this 
policy  statement  is  the  return  to  the 
philosophy  of  the  1960's  and  1970's  that 
construction  permits  can  be  issued 
based  on  only  partial  design 
information. 

For  any  futiu*  reactor  orders,  nuclear 
utilities  themselves  have  expressed  a 
desire  for  plant  designs  that  are  simpler, 
safer,  and  more  forgiving.  Both  the 
Electric  Power  Research  Institute  (EPRI) 
and  Edison  Electric  Institute  (EEI)  have 
impressed  on  the  Commission  the  need 
for  a  fresh  look  at  light  water  reactor 
technology.  These  utility  sponsored 
organizations  have  also  indicated  that 
plant  construction  for  new  plants  should 
not  begin  until  there  exists  an 
essentially  complete  design  for  the 
plant.  Yet  none  of  these  forward 
thinking  requirements  are  to  be  found  in 
the  Commission's  policy  statement. 
Instead,  the  Conunission  states  that  it 
will  be  satisfied  with  mere  refinements 
in  the  old  designs  and  that  it  is  willing  to 
continue  to  approve  partial  designs  for 
issuance  of  Construction  Permits. 

I  cannot  leave  this  latter  point  without 
a  sad  commentary  on  the  Commission's 
priorities.  One  issue  in  this  policy  that 
commanded  great  interest  within  the 
Conunission  was  how  to  circumvent  its 
regulation  that  requires  a  comparison  of 
a  design  to  the  staffs  Standard  Review 
Plan.  This  effort  was  motivated  by  the 
objections  of  one  reactor  vendor. 
Indeed,  the  Commission's  efforts  to  use 
this  policy  statement  as  a  vehicle  to 
permit  the  reactor  vendor  to  circumvent 
the  Commission's  regulations  took 
precedence  over  any  Commission 
consideration  of  such  fundamental 
issues  as  the  actual  level  of  severe 
accident  risk  to  the  public,  the 
acceptability  of  that  risk  and  potential 
measures  to  reduce  that  risk. 
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A  Rational  Approach  to  Severe 
Accident  Decisionmaking 

What  the  Commission  should  have 
done  in  its  policy  statement  is  to  set 
forth  precisely  and  in  understandable 
terms  what  our  present  estimation  of  the 
risk  of  severe  accidents  is.  whether  the 
Commission  believes  that  risk  to  be 
acceptable  or  not,  what  specific 
technical  support  can  be  offered  in 
support  of  that  judgment,  and  how  the 
relevant  uncertainties  have  been 
treated.  The  Commission  should  also 
have  come  to  grips  with  a  central 
question  in  our  regulatory  program:  that 
is,  given  our  present  state  of  knowledge 
concerning  severe  accident  risks,  should 
we  continue  to  pursue  possible 
improvements  in  severe  accident 
prevention  and  mitigation?  If  the 
Commission  does  not  believe  that  the 
present  level  of  severe  accident  risk  is 
acceptable  for  the  remaining  40-year  life 
of  some  existing  plants,  then  the 
Commission  should  outline  its  program 
for  bringing  this  long-term  risk  within 
acceptable  bounds.  Only  through  such  a 
process  can  the  technical  community, 
other  public  policy  makers  and  the 
public  understand  and  accept  the 
Commission's  judgment  on  the  severe 
accident  risk  question.  Unfortunately, 
such  an  analysis  is  nowhere  to  be  found 
in  the  Commission's  policy  statement. 

Based  upon  the  preceding  discussion, 
I  would  have  reached  the  following 
conclusion.  First,  the  risk  to  the  public 
posed  by  severe  accidents  at  the 
existing  plants  is  not  acceptable  for  the 
full  remaining  operating  lives  of  those 
plants.  Therefore,  the  Commission 
should  continue  to  pursue  cost-effective 
risk  reduction  measures  for  these  plants. 
I  would  apply  the  as-low-as-reasonably- 
achievable  (ALARA)  principle  to 
reducing  severe  accident  risk,  subject 
only  to  the  qualification  that  changes 
which  would  only  result  in  trivial  safety 
improvements  need  not  be  pursued.  I 
would  have  simply  acknowledged  the 
obvious:  that  the  public  and  the 
Congress  will  not  tolerate,  and  the 
industry  and  the  NRC  cannot  allow, 
another  severe  accident  as  serious  as 
the  Three  Mile  Island  accident  or  worse. 
My  views  in  this  regard  are  identical  to 
those  expressed  by  the  Kemeny 
Commission  nearly  six  years  ago: 

Whether  in  this  particular  case  we  came 
close  to  a  catastrophic  accident  or  not,  this 
accident  was  too  serious.  Accidents  as 


serious  as  TMI  should  not  be  allowed  to 
occur  in  the  future. 

The  accident  got  sufficiently  out  of  hand  so 
that  those  attempting  to  control  it  were 
operating  somewhat  in  the  dark.  While  today 
the  causes  are  well  understood,  6  months 
after  the  accident  it  is  still  difficult  to  know 
the  precise  state  of  the  core  and  what  the 
conditions  are  inside  the  reactor  building. 
Once  an  accident  reaches  this  stage,  one  that 
goes  beyond  well-understood  principles,  and 
puts  those  controlling  the  accident  into  an 
experimental  mode  (this  happened  during  the 
first  day),  the  uncertainty  of  whether  an 
accident  could  result  in  major  releases  of 
radioactivity  is  too  high.  Adding  to  this  the 
enormous  damage  to  the  plant,  the  expensive 
and  potentially  dangerous  cleanup  process 
that  remains,  and  the  great  cost  of  the 
accident,  we  must  conclude  that — whatever 
worse  could  have  happened — the  accident 
had  ah^ady  gone  too  far  to  make  it  tolerable. 

While  throughout  this  entire  document  we 
emphasize  that  fundamental  changes  are 
necessary  to  prevent  accidents  as  serious  as 
TMI,  we  must  not  assume  that  an  accident  of 
this  or  greater  seriousness  cannot  happen 
again,  even  if  the  changes  we  recommend  are 
made.  Therefore,  in  addition  to  doing 
everything  to  prevent  such  accidents,  we 
must  be  fully  prepared  to  minimize  the 
potential  impact  of  such  an  accident  on 
public  health  and  safety,  should  one  occur  in 
the  future. 

Report  of  the  President's  Commission  on 
The  Accident  at  Three  Mile  Island,  p.  15. 

In  order  to  reduce  the  severe  accident 
risk  over  time  to  acceptable  levels,  I 
would  have  undertaken  four  specific 
initiatives.  First.  I  would  have  required  a 
detailed  search  for  plant-specific 
equipment  and  design  vulnerabilities  at 
each  existing  plant  to  identify  and 
correct  those  weaknesses  which 
constitutes  significant  contributors  to 
the  risk  of  a  severe  accident. 

Second,  I  would  have  initiated  a 
concerted  effort  to  improve  operational 
performance  at  the  existing  plants,  with 
special  emphasis  on  areas  of  weakness 
throughout  the  industry  (maintenance 
and  surveillance  testing  stand  out  as 
good  examples)  and  on  specific  utilities 
with  a  history  of  marginal  performance. 
The  June  9, 1985  operating  event  at  the 
Davis  Besse  nuclear  powerplant  once 
again  demonstrated  the  dangers 
inherent  in  the  combination  of  a 
marginal  plant  design  and  a  utility  with 
marginal  operating  performance. 

Third,  I  would  have  initiated  a 
comprehensive  assessment  of  the  level 
of  safety  and  the  existing  plants  have 
Achieved.  The  object  of  this  effort  would 


be  to  identify  the  root  causes  of  severe 
accident  risks.  This  effort  would  also 
identify  possible  measures  which  offer 
the  promise  of  significantly  reducing 
severe  accident  risk  by  overcoming  the 
adverse  effects  of  equipment 
breakdowns,  human  error,  design 
deficiencies  and  areas  of  present 
uncertainty  which  are  likely  to  persist 
despite  our  best  efforts  to  address  my 
first  two  initiatives.  Indeed,  as  the 
Commission's  chief  safety  officer  noted 
in  a  June  27, 1985  memorandum  to  the 
Executive  Director  for  Operations: 

I  believe  that  the  recent  Oavis-Besse  event 
illustrates  that,  in  the  real  world,  system  and 
component  reliabilities  can  degrade  below 
those  we  and  the  industry  routinely  assume 
in  estimating  core  melt  frequencies.  Our 
regulatory  process  should  require  margins 
against  such  degradation  and  also  to  reflect 
the  uncertainties  in  our  PRA  estimates. 

Finally,  for  future  plants,  I  would  have 
explicitly  required  measures  to  improve 
the  margin  of  safety  against  severe 
accidents  in  future  plants  and  to  address 
the  mistakes  of  the  past.  Such  measures 
could  include  requirements  for  greater 
simplicity  in  plant  design,  improved 
maintainability,  and  a  requirement  for 
essentially  complete  plant  designs  prior 
to  the  issuance  of  NRC  approval  for  the 
start  of  plant  construction. 

I  believe  that  these  measures  would 
be  sufficient  to  bring  the  risk  of  severe 
accidents  within  acceptable  bounds  for 
the  remaining  operating  lives  of  the 
existing  plants  and  for  the  operating 
lives  of  any  future  plants.  Moreover, 
such  an  approach  would  do  much  to 
restore  public  confidence  in  nuclear 
power  and  in  the  effectiveness  of  the 
NRC's  regulatory  process.  It  is 
unfortunate  that  the  Commission  has 
chosen  another  path.  However,  key 
decisions  remain  to  be  made  by  the 
Commission  in  adopting  a  final 
backfitting  rule  and  a  final  safety  goal. 
Those  decisions  represent  a  final 
opportunity  to  come  to  grips  with  many 
of  the  pivotal  issues  avoided  in  this 
policy  statement.  In  that  regard,  it  is 
encouraging  that  there  appears  to  be  an 
emerging  consensus  within  the  NRC 
senior  technical  staff  and  within  the 
ACRS  in  favor  of  safety  improvements 
to  reduce  severe  accident  risk  both  for 
existing  and  for  future  plants. 

[FR  Doc.  85-18533  Filed  ^-7-85;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  50 

Severe  Accident  Design  Criteria; 
Withdrawal  of  Advance  Notice  of 
Proposed  Rulemaidng 

aoency:  Nuclear  Regulatory 
Cominission. 

ACnON:  Withdrawal  of  advance  notice 
of  proposed  rulemaking. 


SUIMtARy:  The  Nuclear  Regulatory 
Commission  (NRC)  is  withdrawing  an 
advance  notice  of  proposed  rulemaking 
(ANPRM)  entitled  "Severe  Accident 
Design  Criteria."  because  the  issues 
addressed  in  this  ANPRM  are  being 
handled  in  a  Policy  Statement  entitled 


"Policy  Statement  on  Severe  Reactor 
Accidents  Regarding  Future  Designs  and 
Existing  Plants,"  published  elsewhere  in 
this  issue. 

DATE:  This  advance  notice  of  proposed 
rulemaking  is  withdrawn  effective 
August  8, 1985. 

TOR  FURTHER  INFORMATION  CONTACT: 

Miller  B.  Spangler,  Special  Assistant  for 
Policy  Development,  Division  of 
Systems  Integration.  Office  of  Nuclear 
Reactor  Regulation.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Telephone:  301-492-7305. 
SUPPLEMENTARY  INFORMATION:  On 
October  2. 1980,  the  NRC  published  an 
ANPRM  entitled  "Severe  Accident 
Design  Criteria"  (45  FR  65474).  It  was 
subsequently  decided  to  handle  this 
issue  in  «  Policy  Stntempnt.  The  PoUcy 


Statement,  entitled  "Proposed 
Commission  Policy  Statement  on  Severe 
Accidents  and  Related  Views  of  Nuclear 
Reactor  Regulations,"  was  published  for 
comment  on  April  13, 1983  (48  FR  16014). 
After  consideration  of  the  comments,  the 
NRC  has  issued  a  final  Pohcy  Statement 
entitled  "Policy  Statement  on  Severe 
Reactor  Accidents  Regarding  Future 
Designs  and  Existing  Plants"  which 
appears  elsewhere  in  this  issue. 
Consequently,  this  serves  notice  of  the 
withdrawal  of  this  ANPRM. 

Dated  at  Washington.  DC  this  5th  day  of 
August  1985. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  |.  Chilk. 
Secretary  of  the  Commission. 
[FR  Doc  85-18832  Filed  8-7-85:  8:45  am| 
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DEPARTMENT  OF  COMMERCE 

IntemaUonai  Trade  Administration 

Drycfeaning  Machinery  From  West 
Germany;  Final  Results  of 
Administrative  Review  of  Antidumping 
HfKling 

AOCNCV:  International  Trade 
Administration/Import  Administration, 
Commerce. 

action:  Notice  of  Final  Results  of 
Administrative  Review  of  Antidumping 
Finding. 
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summary:  On  March  11. 1985.  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  finding  on 
drycleaning  machinery  from  West 
Germany.  The  review  covers  the  two 
known  manufacturers  and/or  exporters 
of  this  merchandise  to  the  United  States, 
two  consecutive  periods  from  July  1. 
1980.  through  October  31. 1982.  and 
certain  other  U.S.  sales  deferred  from 
the  last  administrative  review. 

We  gave  interested  parties  an 
opportunity  to  submit  oral  or  written 
comments  on  the  preliminary  results. 
We  received  written  comments  from  one 
firm.  Based  on  our  analysis  of  the 
comments  received  and  the  correction  of 
clerical  errors,  we  have  changed  the 
margins  from  those  presented  in  our 
preliminary  results. 
EfFECnVE  DATE  August  8,  1985. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Arthur  N.  DuBois  or  Robert  J.  Marenick. 
Office  of  Compliance,  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  Washington.  DC.  20230. 
telephone:  (202)  377-1130/5255. 
SUPPtfMENTARY  INFORMATION: 
Background 

On  March  11. 1985.  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (50  FR 
9700)  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  finding  on  drycleaning 
machinery  from  West  Germany  (37  FR 
23715.  November  8. 1972).  The 
Department  has  now  completed  that 
administrative  review. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  drycleaning  machinery, 
currently  classifiable  under  item 
670.4100  of  the  Tariff  Schedules  of  the 
United  States  Annotated. 

The  review  covers  the  two  known 
manufacturers  and/or  exporters  of  this 
merchandise  to  the  United  States. 
Boewe  Maschinenfabrik  GmbH  and 
Seco  Maschinenbau  GmbH  &  Co..  two 


consecutive  periods  from  July  1. 1980. 
through  October  31. 1982,  and  certain 
other  U.S.  sales  deferred  from  the  last 
administrative  review. 

Analysis  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  our  preliminary  results.  We 
received  the  following  written  comments 
from  Boewe  and  its  U.S.  subsidiary, 
American  Permac.  Inc. 

Comment  1:  As  in  the  last 
administrative  review,  Boewe  argues 
that  the  Department  erred  in  not 
allowing  cash  discounts  on  all  home 
market  sales,  whether  or  not  actually 
granted  on  every  sale,  because  they  are 
freely  offered  and  generally  granted. 

Department's  Position:  As  we  stated 
in  the  final  results  of  the  previous 
administrative  review  (50  FR  1256. 
January  10, 1985).  the  Department  only 
allows  cash  discounts  that  actually 
occurred. 

Comment  2:  Boewe  argues  that  the 
Department  must  make  a  level  of  trade 
adjustment  for  comparisons  with  its  U.S. 
sales  to  distributors.  The  company  only 
sells  to  end-users  in  the  home  market. 
Boewe  asserts  that  the  Department's 
comparison  of  home  market  sales  made 
by  independent  agents  to  end-users  with 
U.S.  sales  made  by  Boewe's  U.S. 
subsidiary.  Permac.  to  distributors  and 
the  comparison  of  home  market  sales 
made  by  Boewe  employees  to  end-users 
with  U.S.  sales  made  by  Permac  directly 
to  end-users  does  not  adequately  adjust 
for  level  of  trade  differences.  Boewe 
contends  that  it  provided  adequate 
quantification  of  all  or  most  of  the 
indirect  expense  categories  and  that  the 
Department  should  make  level  of  trade 
adjustments  based  on  Boewe's  sales  to 
distributors  in  Austria,  or  any  other 
method  that  makes  a  reasonable 
allowance  for  the  indirect  expenses 
which  the  company  clearly  quantified. 
Department's  Position:  Our  position 
remains  unchanged  from  the  last  review. 
In  terms  of  function  in  the  marketplace, 
Permac's  distributor  customers  and 
Boewe's  agents  are  at  a  comparable 
level  of  trade.  The  Department  has 
compared  Permac's  sales  to  distributors 
with  Boewe's  sales  in  West  Germany 
through  independent  agents  to  end- 
users,  in  accordance  with  §  353.19  of  the 
Commerce  Regulations.  When  there 
were  no  contemporaneous  home  market 
sales  through  agents,  we  compared  sales 
to  distributors  in  the  U.S.  with  direct 
sales  to  end-users  in  the  home  market, 
with  no  adjustment  for  level  of  trade 
differences  because  the  differences  still 
were  not  adequately  quantified. 

Comment  3:  Boewe  argues  that  on 
direct  sales  from  Boewe  to  end-users  the 
Department  should  accept  the  excess  of 


Boewe's  trade-in  allowances  over  the 
market  resale  value  to  the  traded  in 
machines  either  as  a  discount  off  of 
home  market  price  or  as  a  direct  selling 
expense. 

Department's  Position:  Our  position 
remains  unchanged  from  the  last  review. 
We  do  not  consider  profits  and  losses 
on  the  sales  of  any  machines  to  be 
selling  expenses,  direct  or  indirect.  Nor 
do  we  consider  the  amount  deducted 
from  the  price  of  a  new  machine  for  a 
trade-in  to  be  a  discount.  It  is  still  our 
policy  that  the  amount  of  that  credit  is  a 
measure  to  Boewe  of  the  value  of  the 
used  machine.  Therefore,  we  have  not 
made  any  adjustment. 

Comment  4:  Boewe  argues  that  the 
Department  should  allow  as  direct 
selling  expenses  in  calculating  foreign 
market  value  miscellaneous  expenses 
incurred  by  agents  and  absorbed  by 
Boewe.  The  Department  allowed  such 
claims  in  the  last  review. 

Department's  Position:  We  agree.  We 
have  allowed  all  miscellaneous 
expenses  because  those  expenses  are 
selling  expenses  directly  related  to 
individual  sales. 

Comment  5:  Boewe  says  that  the 
Department  allowed  claimed  credit 
expenses  as  direct  selling  expenses  in 
the  home  market  in  the  last  review,  but 
we  failed  to  allow  such  expenses  in  this 
review. 

Department's  Position:  As  stated  in 
our  preliminary  results  notice  and  in  our 
disclosure  to  Boewe,  we  did  allow  those 
expenses  as  direct  selling  expenses. 
Comment  6:  Boewe  argues  that,  in 
contrast  to  the  last  review,  the 
Department  erred  by  not  allowing 
technical  service  expenses  as  direct 
selling  expenses. 

Department's  Position:  We  disallowed 
the  technical  service  expenses  in  this 
review  because  we  were  unable  to 
verify  the  amounts  claimed  as  direct 
selling  expenses.  We  do  not  consider 
salaries  which  would  have  otherwise 
been  paid  to  be  direct  expenses.  As  for 
the  rest  of  the  claim,  Boewe  was  unable 
to  separate  the  amounts  which  could 
have  been  allowed  from  other  amounts 
in  the  account. 

Comment  7:  Boewe  notes  that,  in 
contrast  to  the  last  review,  the 
preliminary  results  stated  that  the 
Department  only  made  adjustments  for 
"differences  in  commissions  to 
unrelated  parties".  Boewe  questions 
whether  the  Department  allowed  as 
direct  selling  expenses  in  the  home 
market  all  commissions,  no  matter  to 
whom  paid,  such  as  company  employees 
or  outside  agents. 

Department's  Position:  We  made 
adjustments  for  all  commissions  to 
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unrelated  parties  on  sales  in  both  the 
U.S.  and  home  markets.  For  certain 
sales  in  the  home  market,  Boewe 
employees  acted  as  salesmen  and  were 
paid  commissions.  In  general,  the 
Department  does  not  permit 
circumstance-of-sale  adjustments  for 
commissions  paid  to  related  parties.  The 
principle  behind  denying  a 
circumstance-of-sale  adjustment  for 
payments  to  related  parties  is  that  such 
payments  are  merely  intracompany 
transfers  of  funds. 

However,  in  this  case,  although  the 
salesmen  were  employees  of  the 
company,  the  commission  payments  to 
the  salesmen  were  directly  related  to 
particular  sales  under  review,  in  the 
form  of  percentages  of  the  sales  price  of 
those  sales.  The  percentages  to  be  paid 
were  detailed  in  contracts  between  the 
salesmen  and  the  company.  We  have 
therefore  allowed  the  claim. 

Comment  8:  Boewe  argues  that  the 
Department  should  allow  warranty 
expenses  as  direct  selling  expenses,  as 
in  the  first  review. 

Department's  Position:  During 
verification,  we  found  that  the  claimed 
warranty  expenses  were  actually  repair 
work  performed  on  the  machines  after 
the  guarantee  periods  had  expired.  As 
neither  the  customer  nor  Boewe 
anticipated  or  bargained  for  the  work  at 
the  time  of  sale,  they  are  not  true 
warranty  expenses  but  rather  goodwill. 
We  do  not  allow  such  expenses  as 
circumstance-of-saie  adjustments. 

Comment  9:  Boewe  complains  that  the 
Department,  in  contrast  to  the  last 
review,  did  not  allow  "servicing"  as  an 
indirect  selling  expense  in  this  review. 

Department's  Position:  As  in  the  last 
review,  Boewe,  in  its  response,  claimed 
the  expense  of  maintaining  the  service 
department  to  be  a  direct  selling 
expense.  In  this  review,  we  again  denied 
this  claim  as  direct.  However,  since  we 
consider  the  costs  of  maintaining  the 
service  department  to  be  overhead  and, 
therefore  indirect  expenses,  we  have 
included  them  in  the  calculation  of  the 
ESP  offset. 

Comment  10:  Boewe  contends  that  the 
Department,  as  it  did  in  the  last  review, 
should  allow  product  maintenance 
(product  recall)  as  a  direct  selling 
expense. 

Department's  Position:  We  have 
disallowed  product  recall  as  a  direct 
selling  expense  since  the  expense  was 
not  directly  related  to  the  sales  used  for 
comparison  purposes.  Such  expenses 
were  all  unanticipated  at  the  time  of  the 
sale.  We  did  include  them  as  an  indirect 
selling  expense  to  offset  U.S.  selling 
expenses  in  ESP  calculations. 

Comment  11:  Boewe  maintains  that 
the  portion  of  advertising  which  we 


disallowed  as  a  direct  selling  expense  in 
the  home  market  should  be  allowed  as 
an  indirect  selling  expense,  as  in  the  last 
review. 

Department's  Position:  We  disagree. 
Our  policy  is  to  allow  the  full  cost  of  the 
advertising  as  a  direct  selling  expense 
where  the  advertising  expense  is 
directed  specifically  at  promoting  sales 
of  a  home  market  comparison  model.  If 
it  is  multi-model  advertising  we  use 
reasonable  allocation  methods  to 
determine  the  appropriate  adjustments 
for  comparison  models  included  in  the 
multi-model  advertising.  Where  the 
advertising  concerns  only  non- 
comparison  models  we  do  not  consider 
the  cost  to  be  a  selling  expense.  Since 
Boewe  failed  to  identify  its  advertising 
with  regard  to  comparison  and  non- 
comparison  models  we  are  rejecting  all 
of  the  advertising  claim. 

Comment  12:  Boewe  again  argues  that 
the  portion  of  home  market  warehouse 
expenses  that  relates  to  machines  sold 
but  not  yet  shipped  should  be  allowed 
as  a  selling  expense. 

Department's  Position:  Boewe  has  not 
established  that  its  warehousing 
expenses  directly  relate  to  the  sales 
under  consideration.  Thus,  the 
Department  does  not  consider  these 
warehousing  expenses  to  be  direct 
selling  expenses.  Further,  the 
Department  does  not  consider  these 
specific  warehousing  expenses  in 
Germany  to  be  selling  expenses  at  all 
and  has  not  included  them  in  its 
calculation  of  the  ESP  offset. 

Comment  13:  Boewe  maintains  that 
payments  to  retired  independent  sales 
agents  should  be  allowed  as  a  selling 
expense. 

Department's  Position:  We  agree.  We 
have  treated  those  payments  to  retired 
sales  agents  as  an  indirect  selling 
expense.  When  the  contract  between 
Boewe  and  an  independent  sales  agent 
comes  to  an  end,  Boewe  is  obligated  by 
West  German  law  and  the  terms  of  the 
contract  to  pay  additional  compensation 
based  on  total  sales  attributable  to  that 
agent. 

Comment  14:  Boewe  states  that  sales 
office  expenses  are  direct  selling 
expenses  and  should  be  allowed  as  a 
circumstance-of-sale  adjustment  to 
home  market  price. 

Department's  Position:  We  verified 
that  a  small  portion  of  Boewe's  claimed 
sales  office  expenses  in  several  German 
cities  were  actual  travel  expenses  that 
were  linked  directly  to  specific  sales 
and  are  therefore  allowable  as  direct 
selling  expenses  in  the  home  market.  As 
mentioned  in  our  position  to  Comment 
11,  we  have  disallowed  all  advertising 
expenses  because  they  were  not  directly 
related  to  the  merchandise  used  for 


comparison  purposes.  Consistent  with 
the  last  review,  we  allowed  the 
remaining  portion  of  the  claimed  sales 
office  expenses  as  indirect  selling 
expenses. 

Comment  15:  Boewe  complains  that 
the  preliminary'  results  did  not  specify 
whether  we  allowed  credit  insurance 
and  bad  debt  as  home  market  indirect 
selling  expenses,  as  we  did  in  the  last 
review.  Boewe  continues  to  maintain 
that  those  expenses  should  be  treated  as 
direct  selling  expenses. 

Department's  Position:  Credit 
insurance  premium  expenses  are  not 
direct  selling  expenses  because  they  do 
not  directly  relate  to  the  sales  under 
consideration.  We  included  those 
expenses  as  part  of  the  indirect  selling 
expenses  to  offset  U.S.  selling  expenses 
in  ESP  calcidations.  Similarly,  we 
consider  bad  debt  losses  by  their  very 
nature  to  be  indirect  selling  expenses 
and  we  allowed  them  as  such. 

Comment  16:  Boewe  restates  its  claim 
that  research  and  development,  general 
and  administrative,  "management"  and 
traffic  department  expenses  are  vahd 
selling  expenses  and  should  be  allowed. 

Department's  Position:  As  in  the  last 
review  we  disallowed  all  of  these  claims 
as  selling  expenses  because:  (1)  They 
were  not  properly  allocated  to  home 
market  sales;  or  (2)  Boewe  failed  to 
speciHcally  relate  them  to  the  sales 
function. 

Comment  17:  Permac  states  that  we 
incorrectly  treated  the  costs  of  its 
seminars  and  exhibitions  as  direct  U.S. 
selling  expenses.  It  contends  that  such 
expenses  are  indirect. 

Department's  Position:  We  did 
consider  Permac's  seminar  expenses  to 
be  indirect  selling  expenses  because 
those  seminars  are  customer  training 
sessions  not  directly  attributable  to  any 
sales.  Permac's  exhibitions,  on  the  other 
hand,  are  direct  sales  tools.  Therefore 
we  treated  exhibition  expenses  as  direct 
selling  expenses. 

Comment  18:  Permac  questions  why 
we  deducted  start-up  costs  as  part  of 
our  calculation  of  U.S.  price. 

Department's  Position:  Permac 
identified  as  a  "start-up"  cost  one  visit 
by  a  technician  to  an  end-user  to  check 
that  the  equipment  was  properly 
installed  and  funtioning.  We  properly 
deducted  that  direct  selling  expense. 

Comment  19:  Permac  questions  our 
deduction  from  U.S.  price  of  interest  on 
sales  from  Boewe  to  Permac  as  an 
indirect  selling  expense. 

Department  s  Position:  The 
Department  considers  the  interest 
expense  between  the  time  Boewe  ships 
the  merchandise  to  the  United  States 
and  the  time  Permac  sells  it  to  an 
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unrelated  U.S.  customer  as  an  indirect 
selling  expense  incurred  during  the 
marketing  of  drycleaning  machines  in 
the  U.S.  It  is  therefore  proper  to  deduct 
this  cost  in  calculating  ESP,  and  we 
have  imputed  the  appropriate  deduction. 

Comment  20:  Boewe  asks  that  we 
confirm  that  we  found  as  part  of  the 
current  review  that  certain  "Dutch  Girl" 
sales  deferred  from  the  previous  review 
were  free  of  dumping  duty. 

Department's  Position:  The  sales  were 
package  sales  of  completely  outfitted 
drycleaning  establishments  rather  than 
separate  sales  of  drycleaning 
machinery.  Drycleaning  machinery 
included  in  such  package  sales  are 
within  the  scope  of  the  dumping  finding. 
We  determined  that  the  specific  entries 
were  sold  at  not  less  than  foreign 
market  value. 

Final  Results  of  the  Review 

As  a  result  of  the  comments  received 
and  the  correction  of  clerical  errors,  we 
have  revised  the  margins  for  both 
companies  and  we  determine  that  the 
following  margins  exist: 


Uaixjficturar/ajipottar 


Boew* 
GniU> 


Seco  Masctunantau 
GmbH  4  Co. 


Tlmcpahod 


7/i/7»-6/30/80 

7/1/80-10/31/81 

11/1/81-10/31/82 

7/1/80-10/31/81 
11/1/81-10/31/82 


Mvgin 
(paroant) 


•0  00 
17  23 
045 

6.93 
4.44 


■  C«r1ain  "CXrtcA  Girt"  ula  previously  datarrad 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
dumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  on  each 
exporter  directly  to  the  Customs  Service. 

Further,  as  provided  for  by  §  353.4a(b) 
of  the  Commerce  Regulations,  a  cash 
deposit  of  estimated  antidumping  duties 
based  on  the  most  recent  of  the  above 
margins  shall  be  required  for  those 
firms.  Because  the  most  recent  margin 
for  Boewe  is  less  than  0.50  percent  and, 
therefore,  de  minimis  for  cash  deposit 
purposes,  the  Department  shall  waive 
the  deposit  requirement  for  that  firm. 


For  any  future  entries  from  a  new 
exporter  not  covered  in  this  or  prior 
reviews,  whose  first  shipment  occurred 
after  October  31, 1982,  and  who  is 
unrelated  to  any  reviewed  firm,  a  cash 
deposit  of  4.44  percent  shall  be  required. 
These  deposit  requirements  and  waiver 
are  effective  for  all  shipments  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice,  and  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

The  Department  encourages 
interested  parties  to  review  the  public 
record  and  submit  applications  for 
protective  orders  as  early  as  possible. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751.(a){l) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1875(a)(1))  and  5  353.53  of  the  Commerce 
Regulations  (19  CFR  353.53). 

Dated:  August  6, 1985. 

Gilbert  B.  Kaplan, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  85-19042  Filed  8-7-85;  10:12  am] 
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Marketing  Agreements 

Agricultural  Marketing  Service 
Meat  Inspection 

Food  Safety  and  Inspection  Service 
Milk  Marketing  Orders 

Agricultural  Marketing  Service 
Mortgage  Insurance 

Housing  and  Urban  Development  Department 

Organization  and  Functions  (Government  Agencies) 

Animal  and  Plant  Health  Inspection  Service 
Radio 
Federal  Communications  Commission 


THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND  HOW  TO  USE  IT 


FOR: 


Any  person  who  uses  the  Federal  Register  and 
Code  of  Federal  Regulations. 


WHO:         The  Office  of  the  Federal  Register. 


WHAT: 


WHY: 


Free  public  briefings  (approximately  2  1/2  hours) 
to  present: 

1.  The  regulatory  process,  with  a  focus  on  the 
Federal  Register  system  and  the  public's  role 
in  the  development  of  regulations. 

2.  The  relationship  between  the  Federal  Register 
and  Code  of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal 
Register  documents. 

4.  An  introduction  to  the  finding  aids  of  the 
FR/CFR  system. 

To  provide  the  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations 
which  directly  affect  them.  There  will  be  no 
discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 
WHEN: 

WHERE; 
RESERVATIONS: 


September  6  and  27;  at  9  am 
(identical  sessions). 

Office  of  the  Federal  Register,  First 
Floor  Conference  Room.  1100  L 
Street  NW.,  Washington,  DC. 

Call  Martin  Franks,  Workshop 
Coordinator,  202-523-5239. 


FUTURE  WORKSHOPS: 


Additional  workshops  are  scheduled 
bimonthly  in  Washington  starting  in 
November.  The  January  1986 
workshop  will  include  facilities  for 
the  hearing  impaired.  Dates  will  be 
announced  later. 
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32308 
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Public  information: 
Testimony  by  employees  and  production  of 
documents  in  civic  legal  proceedings 

Toxic  substances: 
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and  processing,  etc.;  use  in  electrical 
transformers;  correction 

NOTICES 

Environmental  statements;  availability,  etc.: 
Agency  statements;  comment  availability 

Environmental  statements;  availability,  etc.: 
Agency  statements;  weekly  receipts 
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Interagency  Toxic  Substances  Data  Committee 

Toxic  and  hazardous  substances  control: 
Premanufacture  exemption  applications 
Premanufacture  exemption  approvals 
Premanufacture  notices;  monthly  status  reports 
Premanufacture  notices  receipts  (3  documents) 
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PROPOSED  RULES 

National  Environmental  Policy  Act: 
Incomplete  or  unavailable  information 

Farm  Credit  Administration 

RULES 

Federal  land  bank  and  production  credit 
association  charters;  mergers  and  consolidation: 
correction 

Federal  Aviation  Administration 

RULES 

Air  carriers  certification  and  operations: 

Mechanical  reliability  reports 
Airworthiness  directives: 

Boeing  (2  documents) 

McDonnell  Douglas 
Transition  areas 
PROPOSED  RULES 
Transition  areas 
NOTICES 
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Federal  Communications  Commission 
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Common  carrier  services: 
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provided  communications  network 

Rulemaking  proceedings;  petitions  filed,  granted. 

denied,  etc. 

Travel  reimbursement  experiment;  quarterly  report 


32160 


32223 
32208 
32214, 
32218 


Federal  Crop  insurance  Corporation 

RULES 

Crop  insurance;  various  commodities: 
Forage  production;  correction 

PROPOSED  RULES 

Crop  insurance;  various  commodities: 

Almond 

Apples 

Citrus  (2  documents) 


Federal  Deposit  Insurance  Corporation 

NOTICES 
32345     Meetings;  Sunshine  Act  (2  documents] 

Federal  Emergency  Management  Agency 

RULES 

Flood  insurance;  communities  eligible  for  sale: 
32176         Connecticut  et  al. 


Federal  Energy  Regulatory  Commission 

PROPOSED  RULES 

Electric  utilities  (Federal  Power  Act): 

Water  quality  certification;  waiver  of 

requirements  of  Clean  Water  Act 
NOTICES 
Electric  rate  and  corporate  regulation  filings: 

Bangor  Hydro-Electric  Co.  et  al. 
Hearings,  etc.: 

Consolidated  Gas  Transmission  Corp. 

Georgetown  Divide  Public  Utility  District 

Pacific  Power  &  Light  Co. 

Permzoil  Co. 
Hydroelectric  applications 
Oil  pipelines,  interstate;  tentative  valuations  (3 
documents) 


32229 


32262 

32262 
32262 
32261 
32262 
32264 
32261 


32243 


32342 


32312 


32312 
32345 


32312 
32346 


32243 


JMI 


Federal  Grain  Inspection  Service 

NOTICES 

Meetings: 
Advisory  Committee 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Orange  County,  FL 

Federal  Home  Loan  Bank  Board 

NOTICES 

Receiver  appointments: 
Bell  Savings  Banc  of  Texas 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc. 
Meetings;  Sunshine  Act 

Federal  Reserve  System 

NOTICES 

Bank  holding  company  applications,  etc.: 

Ruston  Bancshares,  Inc.;  correction 
Meetings;  Sunshine  Act  (2  documents) 

Fine  Arts  Commission 

NOTICES 

Meetings 
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Fish  and  Wildlife  Service 

NOTICES 
32324,    Marine  mammal  permit  applications  (2  documentsl 
32325 


Food  and  Drug  Administration 

RULES 

Food  additives: 
Adjuvants,  production  aids,  and  sanitizers;  poly 
(6-morpholino-s-triazine-2,4-diyl)  (2.2,6,6- 
tetratramelhyl-4-piperidyl)imino)hexamethylene 
(2,2,6-6-tetramethy!-4-piperidyl)  imino)); 
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PROPOSED  RULES 

Biological  products: 
Allergenic  extracts;  efficacy  review;  correction 

NOTICES 

Biological  product  licenses: 

Volunteer  Blood  Center,  Inc. 
Biological  products: 

Allergenic  extracts;  opportunity  for  hearing 
Food  for  human  consumption: 

Surimi-based  seafood  products,  labeling; 

compliance  policy  guide,  availability;  correction 
Human  drugs: 
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32232 

32313 
32314 
32314 

32314 
32162 


32243 


32312 


32238 


32277 
32278, 
32279 

32280 
32271, 
32281, 
32287 


32233 


Food  Safety  and  Inspection  Service 

RULES 

Meat  and  poultry  inspection: 
Sulfonamide  and  antibiotic  residues  in  young 
veal  calves 

Forest  Service 

NOTICES 

Meetings: 
Coconino  National  Forest  Crazing  Advisory 
Board 

Healtti  and  Human  Services  Department 

See  also  Food  and  Drug  Administration;  Health 

Care  Financing  Administration. 

NOTICES 

Agency  information  collection  activities  under 

OMB  review 

Health  Care  Financing  Administration 

PROPOSED  RULES 
Medicare: 
Reporting  and  recordkeeping  requirements 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Applications  for  exception: 

Cases  filed 

Decisions  and  orders  (2  documents) 

Remedial  orders: 

Objections  filed 
Special  refund  procedures;  implementation  and 
inquiry  (3  documents) 


Housing  and  Urban  Development  Department 

PROPOSED  RULES 

Mortgage  and  loan  insurance  programs: 
Multifamily  housing;  default  submitted  by 
mortgagee 


interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management 
Bureau;  Minerals  Management  Service;  Surface 
Mining  Reclamation  and  Enforcement  Office. 

international  Development  Cooperation  Agency 

See  Agency  for  International  Development. 

international  Trade  Administration 

RULES 

Export  licensing: 
32169         Commodity  control  list;  underwater  photographic 
cameras  and  equipment;  interim 

NOTICES 

Antidumping: 
32245         Welded  carbon  steel  API  line  pipe  from  Taiwan 

32245  Welded  carbon  steel  pipe  and  tube  products 
from  Turkey 

32246  Welded  carbon  steel  pipe  and  tube  products 
from  Yugoslavia 

32244        Welded  carbon  steel  standard  pipe  and  tube 

from  India 
32243        Welded  rectangular  carbon  steel  pipes  and  tubes 

from  Taiwan 
Countervailing  duties: 
32250        Welded  carbon  steel  line  pipe  from  Taiwan 
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32247  Welded  carbon  steel  pipe  and  tube  products 
from  Yugoslavia 

32249  Welded  carbon  steel  standard  pipe  and  tube 
from  India 

Interstate  Commerce  Commission 

NOTICES 

Railroad  abandonment  services: 
32326         Elgin,  Joliet,  &  Eastern  Railway  Co. 
32326         Illinois  Central  Gulf  Railroad  Co. 

Labor  Department 

See  also  Employment  and  Training  Administration; 
Employment  Standards  Administration; 
Occupational  Safety  and  Health  Administration, 
Pension  and  Welfare  Benefit  Programs  Office; 
Wage  and  Hour  Division. 
NOTICES 

32326     Agency  information  collection  activities  under 
OMB  review 


Land  Management  Bureau 

NOTICES 

Alaska  Native  claims  selection: 

32322 

Far  West,  Inc. 

32322 

Iliamna  Natives  Ltd. 

32322 

Mary's  Igloo  Native  Corp. 

32322 

Sealaska  Corp. 

Exchange  of  lands: 

32324 

Oregon 

Meetings: 

32318 

Canon  City  District  Grazing  Advisory  Board 

32318 

Susanville  District  Grazing  Advisory  Board 

Oil  and  gas  leases: 

32318 

Wyoming 

Opening  of  public  lands: 

32318 

California 

Sale  of  public  lands: 

32318 

Idaho;  correction 
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32251 

32252, 
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32336 
32346 

32337 
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Survey  plat  filings: 
California  (8  documents) 

Withdrawal  and  reservation  of  lands: 
Arizona 
California 
New  Mexico 
Wyoming 

Maritime  Administration 

NOTICES 

Applications,  etc.: 
Lykes  Bros.  Steamship  Co.,  Inc. 

Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf;  development  operations 
coordination: 
Texaco  U.S.A. 

National  Foundation  for  Arts  and  Humanities 

NOTICES 

Meetings: 
Media  Arts  Advisory  Panel 

National  Higtiway  Traffic  Safety  Administration 

PfK)POSE0  RUlfS 

Motor  vehicle  safety  standards: 
Lamps,  reflective  devices,  and  associated 
equipment;  alternative  location  for  front 
clearance  lamps;  withdrawn 

National  Oceanic  and  Atmospheric 
Administration 

RULES 

Marine  mammals: 

North  Pacific  fur  seals;  subsistence  taking; 

interim 
NOTICES 
Marine  mammals: 

Taking  incidental  to  commercial  fishing 

operations 
Meetings: 

Caribbean  Fishery  Management  Council 

Gulf  of  Mexico  and  South  Atlantic  Fishery 

Management  Councils 
Permits: 

Experimental  fishing;  Pacific  Coast  groundfish 

Marine  mammals  (4  documents) 

National  Science  Foundation 

NOTICES 

Meetings: 
Ocean  Sciences  Research  Advisory  Panel 

Neigtit)ortiood  Reinvestment  Corporation 

NOTICES 

Meetings;  Sunshine  Act 

Nuclear  Regulatory  Commission 

NOTICES 
Applications,  etc.: 

Alabama  Power  Co. 
Meetings: 

Reactor  Safeguards  Advisory  Committee  (2 

documents) 


32338     Regulatory  guides;  issuance,  availability,  and 
withdrawal 


Occupational  Safety  and  Health  Administration 

NOTICES 

State  plans;  standards  approval,  etc.: 
Oregon 


32334 


32328 
32333 


32171 


32207 


32378 


32338 


32339 
32340 


32325 


Pension  and  Welfare  Benefit  Programs  Office 

NOTICES 

Employee  benefit  plans:  prohibited  transaction 
exemptions: 

James  C.  Soper.  Inc..  et  al. 

Watkins  Master  Trust  et  al. 

Pension  Benefit  Guaranty  Corporation 

RULES 

Single  employer  and  multiemployer  plans: 
Late  premium  payment  and  employer  liability 
underpayments  and  overpayments;  change  in 
interest  rate 

Personnel  Management  Office 

PROPOSED  RULES 

Health  benefits.  Federal  employees: 
Refund  of  program  reserves  (Blue  Cross  and  Blue 
Shield  Association) 


Postal  Rate  Commission 

■    NOTICES 
Complaints  filed: 
32338         Tri-Parish  Journal,  Inc. 


Revenue  Sharing  Office 

NOTICES 

Data  improvement  program;  definitions  and 

effective  dates 

Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities  under 

OMB  review 

Applications,  etc.: 

New  England  Energy  Inc. 

Western  Massachusetts  Electric  Co. 

Surface  Mining  Reclamation  and  Enforcement 
Office 

NOTICES 

Agency  information  collection  activities  under 
OMB  review 


Textile  Agreements  Implementation  Committee 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
32253         China 

Transportation  Department 

See  also  Coast  Guard;  Federal  Aviation 
Administration;  Federal  Highway  Administration; 
Maritime  Administration;  National  Highway  Traffic 
Safety  Administration. 
NOTICES 

Aviation  proceedings: 
32341         Certificates  of  public  convenience  and  necessity 

and  foreign  air  carrier  permits;  weekly 

applications 


JMI 
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32342 

32343 
32343 
32343 


32335 


Treasury  Department 

See  also  Revenue  Sharing  Office. 

NOTICES 

Bonds,  Treasury: 

2004  series 
Notes,  Treasury: 
A-1995  series 
B-1995  series 
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Title  3— 

The  President 


32157 


Presidential  Documents 


Executive  Order  12527  of  August  7,  1985 

Repealing  Provisions  Establishing  an  Administrative  Position  in 
the  Food-for-Peace  Program 


[FR  Doc.  85-1914a 
Filed  &-7-85:  4:29  pm) 
Billing  code  3195-01-M 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  laws  of  the 
United  States  of  America,  including  section  301  of  title  3  of  the  United  States 
Code,  it  is  hereby  ordered  that  Executive  Order  No.  11252,  as  amended,  is 
further  amended  by  repealing  Sections  2  and  3,  and  by  redesignating  the 
current  Section  4  as  Section  2. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicabtlity  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.    1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  371 

Organization,  Functions,  and 
Delegations  of  Authority 


agency:  Animal  and  Plant  Health 
Inspection  Service. 
action:  Final  rule. 

summary:  This  document  revises  the 
statement  of  organization,  functions, 
and  delegations  of  authority  of  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  by  consolidating  the 
Office  of  Legislative  and 
Intergovernmental  Affairs,  the 
Information  Division,  and  the  Policy 
Communication  and  Editorial  Staff,  into 
one  unit  entitled  the  Legislative  and 
Public  Affairs  Staff. 
EFFECTIVE  date:  August  9, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  C.  Frey,  Classification, 
Emplojonent  and  Executive  Resources 
Program,  Human  Resources  Division, 
Animal  and  Plant  Health  Inspection 
Service,  6505-Beicrest  Road,  Hyattsville, 
MD  20782  (301-436-6466). 
SUPPLEMENTARY  INFORMATION:  The 
public  information  function  of  the 
APHIS  Information  Division,  which  has 
been  part  of  the  Office  of  the 
Administrator,  is  being  merged  with  the 
legislative  and  policy  communications 
functions  presently  conducted  under  the 
direction  of  the  Deputy  Administrator 
for  Management  and  Budget,  into  a 
newly  formed  unit  to  be  known  as  the 
Legislative  and  Public  Affairs  Staff.  The 
new  staff  will  report  directly  to  the 
Administrator.  The  consolidation  of 
these  three  staffs  into  one  will  increase 
the  consistency  of  Agency 


communications,  and  allow  APHIS  to 
provide  more  effective  and  efficient 
service  to  the  pubUc. 

This  rule  relates  to  internal  Agency 
management.  Therefore,  pursuant  to  5 
use.  553,  notice  of  proposed 
rulemaking  and  opportunity  for 
comment  are  not  required  and  this  rule 
may  be  made  effective  less  than  30  days 
after  publication  in  the  Federal  Register. 
Further,  since  this  rule  relates  to  internal 
agency  management,  it  is  exempt  from 
the  provisions  of  E.0. 12291.  Finally,  this 
action  is  not  a  rule  as  defined  by  Pub. 
Law  95-354,  the  Regulatory  Flexibility 
Act,  and  thus  is  exempt  from  the 
provisions  of  that  Act. 

List  of  Subjects  in  7  CFR  Part  371 

Authority  delegations  (Government 
agencies).  Organization  and  functions 
(Government  agencies). 

PART  371— ORGANIZATION, 
FUNCTIONS,  AND  DELEGATIONS  OF 
AUTHORITY 

Accordingly,  7  CFR  Part  371  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  371 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301. 

2.  Section  371.1  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  371.1    Qaneral  statement 
*        *        »        •        • 

(b)  Central  Office.  The  central  offices 
of  APHIS  are  located  at  Washington, 
D.C.,  and  Hyattsville,  Maryland,  and 
consist  of  the  Office  of  the 
Administrator,  Associate  Administrator 
and  three  Deputy  Administrators  as 
follows: 

Office  of  the  Administrator 

Associate  Administrator 

Deputy  Administrator,  Plant  Protection 

and  Quarantine 
Deputy  Administrator,  Veterinary 

Services 
Deputy  Administrator  for  Management 

and  Budget 
Legislative  and  Public  Affairs  Staff 

Regulatory  Coordination  Staff 

***** 

3.  Section  371.2  is  amended  by 
revising  paragraphs  (e)(3)  and  (g)  to  read 
as  follows: 


$371^    Office  Of  the  administralor. 


(e)  Deputy  Administrator  for 
Management  and  Budget  •  *  • 

(3)  Advising  and  a&fei^ting  the 
Administrator  and  other  Agency 
officials  on  Agency  legislative  affairs. 
Providing  advice  and  direction  to 
legislative  liaison  and  reporting 
requirements  including  the  management, 
control  and  timely  response  to  inquiries 
from  members  of  Congress  and  others  as 
referred  by  the  White  House  or  the 
Office  ^f  the  Secretary.  Providing  advice 
and  direction  to  the  information  and 
public  affairs  activities  of  the  Agency. 

(g)  Legislative  and  Public  Affairs 
Staff.  The  Legislative  and  Public  Affairs 
Staff,  under  the  direction  and 
supervision  of  the  Administrator,  is 
responsible  for 

(1)  Advising  and  assisting  the 
Administrator  and  other  Agency 
officials  on  all  matters  relating  to 
Agency  legislative  affairs. 

(2)  Preparing  legislative  proposals  in 
connection  with  APHIS  programs  and 
responsibilities,  based  on 
recommendations  from  program 
officials.  Assisting  in  the  development  of 
support  material  for  Agency  witnesses 
for  congressional  hearings.  Preparing 
legislative  reports  when  requested  by 
Congress. 

(3)  Establishing  and  maintaining 
liaison  with  Members  of  Congress, 
various  congressional  committees  and 
subcommittees,  and  their  staffs  on  all 
matters  pertaining  to  the  legislative 
affairs  of  APHIS.  Providing  Members  of 
Congress  with  periodic  updates  on 
issues  upon  which  they  have 
demonstrated  continuing  interest 

(4)  Planning,  administering,  providing 
leadership,  and  conducting  an 
information  program  to  promote  interest 
in  and  increase  the  public  knowledge 
and  acceptance  of  APHIS  programs  and 
activities. 

(5)  Cooperating  with  the  Office  of 
Governmental  and  Public  Affairs 
information  activities  of  the  Department 

(6)  Coordinating  with  other  APHIS 
offices  on  interrelated  information 
management  and  dissemination 
activities. 

(7)  Administering,  in  concert  with 
other  APHIS  programs,  international 
information  activities  of  APHIS. 
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(8)  Planning,  developing,  and 
maintaining  Agencywide  internal 
communication  systems. 

(9)  Drafting  and  administering  policy 
guidelines  on  press  contacts, 
photography,  audiovisual,  graphic 
design,  radio-TV.  and  policy/editorial/ 
graphics  clearance  for  popular 
publications.  Planning,  providing 
leadership,  and  conducting  a  policy 
communication  program  to  express  and 
interpret  APHIS  policies  in  written  form 
to  Members  of  Congress,  State  and 
industry  leaders,  officials  of  foreign 
governments,  and  private  citizens. 

(10)  Preparing  timely  and  responsive 
replies  to  written  inquiries  through 
identifying  accurate  sources  of 
information,  determining  Agency  actions 
necessary,  tailoring  responses  to  the 
interests  of  the  recipient,  ensuring  that 
they  adhere  to  APHIS  policies  and  are 
consistent  with  other  responses,  and 
securing  the  corroboration  of 
appropriate  Agency  officials. 
Establishing  and  maintaining  a  system 
for  the  control  of  written  inquiries 
referred  by  the  Office  of  the  Secretary  or 
sent  directly  to  the  Agency. 

(11)  Preparing  position  papers 
regarding  trends  and  patterns  in  APHIS 
program  issues  that  are  of  special 
interest  to  the  Administrator  and  Deputy 
Administrators. 

(12)  Providing  editorial  assistance  to 
other  staffs  in  the  preparation  of 
regulations,  procedural  manuals,  articles 
for  publication,  and  standard  replies  to 
recurring  questions  posed  by 
correspondence  answered  at  the 
program  level.  Developing  policies, 
coordinating  and  maintaining  control  on 
APHIS  activities  that  fall  within  the 
scope  of  the  Freedom  of  Information  Act 
(FOIA)  and  Privacy  Act.  Making  all 
initial  determinations  to  deny 
information  requested  under  the  FOIA. 
Assuring  that  files  coming  within  the 
scope  of  the  Privacy  Act  are  properly 
identified,  used,  and  safeguarded. 

4.  Section  371.5  is  amended  by 
revising  the  introductory  paragraph,  and 
by  removing  paragraphs  (f)  and  (h).  to 
read  as  follows: 
§  371.5    Administrative  management 

The  Budget  and  Accounting  Division, 
Human  Resources  Division, 
Administrative  Services  Division, 
Automated  Data  Systems  Staff, 
Resource  Management  Systems  and 
Evaluation  Staff  and  the  Field  Servicing 
Office  under  the  direction  of  the  Deputy 
Administrator  for  Management  and 
Budget  are  responsible  as  follows: 
•        •        *        «        « 

(f)  [Reserved] 


(h)  (Removed) 

5.  Section  371.6  is  amended  by 
revising  paragraphs  (c)  and  (d)  to  read 
as  follows: 

§  371.6    Delegations  of  authority. 

*        ft        *        *        * 

(c)  Director,  Legislative  and  Public 
Affairs  Staff.  The  Director  of  the 
Legislative  and  Public  Affairs  Staff  is 
hereby  delegated  authority  in 
connection  with  the  respective  functions 
assigned  to  that  staff,  to  perform  all  the 
duties  and  to  exercise  all  the  functions 
and  powers  which  are  now  or  which 
may  hereafter  be  vested  in  the 
Administrator  (including  the  power  of 
redelegation  except  when  prohibited) 
except  such  authority  as  is  reserved  to 
the  Administrator. 

(d)  Plant  Protection  and  Quarantine, 
Veterinary  Services  and  Administrative 
Management.  The  Directors  of  the 
National  Program  Planning  Staffs, 
Professional  Development  Staffs, 
National  Programs,  International  and 
Emergency  Programs.  Animal  Health 
Programs,  International  Programs, 
Emergency  Programs,  National 
Brucellosis  Eradication  Programs,  and 
the  National  Veterinary  Services 
Laboratories  are  hereby  delegated 
authority  in  connection  with  the 
respective  functions  herein  assigned  to 
each  of  them,  to  perform  all  the  duties 
and  exercise  all  the  functions  and 
powers  which  are  now,  or  which  may 
hereafter  be.  vested  in  the  Administrator 
except  the  authorities  reserved  to  the 
Administrator  and  the  Deputy 
Administrators.  The  Directors  of  Budget 
and  Accounting,  Human  Resources,  and 
Administrative  Services  Divisions, 
Automated  Data  Systems,  Management 
Systems  Analyses  and  Evaluation 
Staffs,  and  the  Field  Servicing  Office  are 
hereby  delegated  authority  in 
connection  with  the  respective  functions 
herein  assigned  to  them,  to  perform  all 
the  duties  and  to  exercise  all  the 
functions  which  are  now.  or  which  may 
be,  vested  in  the  Administrator  except 
such  authority  as  is  reserved  to  the 
Administrator  and  Deputy 
Administrators. 

*         •         •         •         * 

Done  in  Washington,  D.C.  on  July  25, 1985. 
Bert  W.  Hawkins, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 
|FR  Doc.  85-18898  Filed  8-8-85:  8:45  am) 

BILLING  CODE  341»-34-M 


Federal  Crop  Insurance  Corporation 

7CFRPart415 

[Docket  No.  2648S] 

Forage  Production  Crop  Insurance 
Regulations;  Correction 

agency:  Federal  Crop  Insurance 
Corporation.  USDA. 

action:  Final  rule.  Correction. 

SUMMARv:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  published  a  final 
rule  in  the  Federal  Register  on 
Wednesday,  June  28. 1985.  at  50  FR 
26340,  revising  and  reissuing  the  Forage 
Production  Crop  Insurance  Regulations 
(7  CFR  Part  415).  In  the  publication  the 
end  of  insurance  period  for  California 
was  inadvertently  lifted  as  December  1 
for  fall-seeded  forage.  This  should  have 
read  December  16.  This  notice  is 
published  to  correct  that  error. 

ADDRESS:  Written  comments  on  this 
correction  may  be  sent  to  the  Office  of 
the  Manager,  Federal  Crop  Insurance 
Corporation,  Room  4096,  South  Building, 
U.S.  Department  of  Agriculture, 
Washington.  D.C.  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole.  Secretary.  Federal  Crop 
Insurance  Corporation.  U.S  Department 
of  Agriculture,  Washington,  D.C,  20250, 
telephone  (202)  447-3325. 

SUPPLEMENTARY  INFORMATION:  FR  Doc. 
85-15343,  appearing  at  page  26340,  is 
corrected  by  changing  the  date  for  the 
end  of  insurance  period  in  California 
(appearing  on  page  26343  in  the  left 
column)  to  read  as  follows: 

1.  The  authority  citation  for  7  CFR 
Part  415  continues  to  read  as  follows: 

Authority:  Sees.  506,  516,  Pub.  L.  75-430,  52 
Stat.  73, 77,  as  amended  (7  U.S.C.  1506, 1516). 

2.  In  §  415.7(d),  paragraph  7.(e)  of  the 
Federal  Crop  Insurance  Corporation 
Policy  is  revised  to  read  as  follows: 

§  4 1 5.7    TTte  application  and  policy. 

•  •  *  *  * 

(d)  •  •  • 
^  •  •  * 

(e)  December  16  for  fall-seeded  forage  in  . 
California. 


*         •         • 


Done  in  Washington,  D.C.  on  August  2, 
1985. 
Merritt  W.  Sprague. 

Manager.  Federal  Crop  Insurance 

Corporation. 

(FR  Doc.  85-18896  Filed  8-8-85:  8:45  am) 
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Agricultural  Mariceting  Service 

7  CFR  Parts  925  and  944 

Grapes  Grown  in  a  Designated  Area  of 
Souttieastem  California,  and  Table 
Grapes  Imported  Into  ttie  United 
States;  Suspension  of  Grade,  Size, 
Quality,  and  Maturity  Requirements 

agency:  Agricultural  Marketing  Service. 

USDA. 

action:  Final  rule. 

summary:  This  final  rule  suspends 
grade,  size,  quality,  and  maturity 
requirements  currently  in  effect  for  1985 
season  shipments  of  table  grapes  grown 
in  southeastern  California,  and  for  table 
grapes  imported  into  the  United  States. 
Such  requirements  are  being  suspended 
for  the  period  August  2  through  August 
15, 1985  because  this  season's  California 
desert  grapes  shipments  will  be  finished 
by  August  1.  and  no  need  exists  to 
continue  regulations  beyond  that  date. 
effective  date:  August  2. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Doyle,  Chief.  Fruit  Branch, 
F&V,  AMS,  USDA,  Washington,  D.C. 
20250.  telephone  202-447-5975. 
SUPPLEMENTARY  INFORMATION:  This 

final  rule  has  been  reviewed  under 
Secretary's  Memorandum  1512-1  and 
Executive  Order  12291,  and  has  been 
designated  a  "non-major"  rule.  William 
T.  Manley,  Deputy  Administrator, 
Agricultural  Marketing  Service,  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  California  Desert  Grape 
Administrative  Committee  met  July  26, 
1985,  and  unanimously  recommended 
that  the  grade,  size,  maturity,  container, 
pack,  and  other  requirements  for  1985 
season  table  grapes  grown  in 
southeastern  California,  be  suspended 
effective  August  2. 1985.  The  committee 
reports  that  extreme  heat  in  the 
production  area  hastened  the  ripening  of 
the  grape  crop  at  the  beginning  of  the 
season  and  accelerated  completion  of 
this  season's  grape  harvest.  It  further 
reports  that  most  of  the  grape  crop  has 
been  picked  at  this  time,  which  is  earlier 
than  the  normal  time  in  mid-August.  The 
committee  also  reports  that  it  is  of  the 
opinion  that  regulations  should  not  be  in 
effect  after  the  grape  harvest  is 
completed,  and  thus  the  California 
desert  grape  regulation  should  be 
suspended  for  the  remainder  of  the 
season.  Suspension  of  the  domestic 
regulation  for  California  desert  grapes 
will  also  require  the  suspension  of  Table 
Grape  Import  Regulation  3,  covering 
certain  varieties  of  table  grapes 
imported  into  the  United  States  for  the 


same  time  period  August  2  through 
August  15, 1985. 

The  California  desert  grape  regulation 
is  effective  under  the  marketing 
agreement  and  Order  No.  925  (7  CFR 
Part  925),  regulating  the  handling  of 
table  grapes  grown  in  a  designated  area 
of  southeastern  California.  This 
marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  [7  U.S.C.  601-674). 

The  table  grape  import  regulation  is 
effective  under  section  8e  (7  U.S.C. 
608e-l)  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674).  Section  8e  requires  that 
when  specified  commodities,  including 
table  grapes,  are  regulated  under  a 
Federal  marketing  order,  imports  of  that 
commodity  must  meet  the  same  or 
comparable  grade,  size,  quaUty,  or 
maturity  requirements  as  those  in  effect 
for  the  domestically  produced 
commodity. 

As  currently  provided,  the  Cahfomia 
and  import  table  grape  regiilations  will 
remain  in  effect  indefinitely,  being 
effective  from  May  1  through  August  15 
of  each  year,  except  as  specified  for  the 
current  season. 

Accordingly,  the  Secretary  finds  that 
upon  good  cause  shown  it  is 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest  to 
postpone  the  effective  date  of  this  final 
rule  until  30  days  after  publication  in  the 
Federal  Register  (5  U.S.C.  553)  because 
(1)  time  is  insufficient  between  the  date 
when  information  became  available 
upon  which  this  rule  is  based  and  the 
effective  date  necessary  to  effectuate 
the  declared  purposes  of  the  act;  (2)  this 
rule  suspends  regulations  on  the 
handling  and  importation  of  grapes;  (3) 
growers  and  handlers  are  aware  of  this 
action  recommended  by  the  committee; 
(4)  handlers  and  importers  will  require 
no  additional  time  to  comply  with  this 
action;  and  (5)  no  purpose  would  be 
served  by  delaying  the  effective  date  of 
this  final  rule.  It  is  found  that  this  final 
rule  will  tend  to  effectuate  the  declared 
policy  of  the  act. 

List  of  Subjects 

7  CFR  Part  925 

Marketing  agreements  and  orders, 
Grapes.  California. 

7  CFR  Part  944 

Fruits,  Import  regulations.  Grapes. 

1.  The  authority  citation  for  7  CFR 
Parts  925  and  944  continues  to  read  as 
follows: 

Authority:  Sees.  1-19,  48  State.  31,  as 
amended;  7  U.S.C.  601-674. 


2.  Sections  925.304  (50  PR  18849]  and 
944.503  (50  FR  18849)  are  amended  by 
revising  the  introductory  text  of 
S  925.304,  and  by  revising  the  first 
sentence  of  paragraph  [a)  of  §  944.503  to 
read  as  follows: 

PART  925— GRAPES  GROWN  IN  A 
DESIGNATED  AREA  OF 
SOUTHEASTERN  CAUFORNIA 

§925.304    Calif omia  DMert  Grap* 
Regulation  S. 

During  the  period  May  3  through 
August  1, 1985,  and  May  1  through 
August  15  of  each  year  thereafter,  no 
person  shall  handle  any  variety  of 
grapes,  except  Emperor,  Calmeria, 
Almeria,  and  Ribier  varieties  unless 
such  grapes  meet  the  following 
requirements:  Provided,  That  no  person 
shall  pack  any  such  grapes  on  any 
Saturday  or  Sunday,  or  on  the  Memoridl 
Day  or  Independence  Day  holidays  of 
each  year,  imless  approved  in 
accordance  with  paragraph  (e). 


PART  944— FRUITS;  IMPORT 
REGULATIONS 


§  944.503 
3. 


Tat>l«  Grape  Import  Regulation 


(a)  Pursuant  to  section  8e  of  the  Act 
and  Part  944 — Fruits;  Import 
Regulations,  during  the  period  May  6 
through  August  1, 1985,  and  during  the 
period  May  1  through  August  15  of  each 
year  thereafter,  the  importation  into  the 
United  States  of  any  variety  of  vinifera 
species  table  grapes,  except  Emperor, 
Calmeria.  Almeria,  and  Ribier  varieties, 
is  prohibited  unless  such  grapes  meet 
the  minimum  grade  and  size 
requirements  specified  in  S  51.884  for 
U.S.  No.  1  Table  grade,  as  set  forth  in 
the  United  States  Standards  for  Grades 
of  Table  Grapes  (European  or  Vinifera 
Type,  7  CFR  51.880  through  51.912). 
except  that  grapes  of  the  Flame  Seedless 
variety  shall  meet  the  minimum  berry 
requirement  of  ten-sixteenths  of  an  inch, 
and  minimum  matimty  standards  in 
accordance  with  applicable  sampliitg 
and  testing  procedures  specified  in 
sections  1436.3, 1436.5. 1436.6. 1436.7. 
1436.12.and  1436.17  of  Article  25  of  the 
California  Administrative  Code  (Title  3). 


Dated:  August  2, 1985. 
Thomas  R.  Clark, 

Deputy  Director,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 
[FR  Doc.  85-18796  Filed  &-«-85;  8:45  amj 
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Food  Safety  and  Inspection  Service 

9  CFR  Parts  309,  310  and  318 
(Docket  No.  84-0 10F) 

SuHonamide  and  Antibiotic  Residues 
in  Young  Veal  Calves 

agency:  Food  and  Safety  and  Inspection 
Service,  USDA. 

action:  Final  rule. 

summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  amending 
the  Federal  meat  inspection  regulations 
to  decrease  the  likelihood  that 
adulterated  meat  will  enter  into  human 
food  channels.  With  minor 
modifications,  the  final  rule  is  the  same 
as  the  interim  rule,  effective  ]une  4. 1984, 
that  FSIS  published  on  June  7, 1984,  with 
a  request  for  comments.  The  interim  rule 
intensified  inplant  testing  procedures  for 
det»»cting  violative  levels  of 
sulfonamides  and  antibiotics  in  calves 
of  up  to  3  weeks  in  age  or  150  pounds  in 
weight.  Under  a  voluntary  certification 
program,  testing  was  intensified  less 
where  producers  of  young  calves  certify 
that  they  have  not  been  treated  with 
such  animal  drugs  or,  if  so,  that  the 
prescribed  withdrawal  period  has 
passed. 

EFFECnVE  DATE  September  9,  1985. 
FO«  FUfrraER  iNFomiATiON  contact: 

Dr.  W.S.  Home,  Assistant  Deputy 
Administrator,  Meat  and  Poultry 
Inspection  Operations,  Food  Safety  and 
Inspection  Service.  U.S.  Department  of 
Agriculture,  Washington.  DC  20250, 
(202)  447-3697. 

SUPPLEMENTARY  INFORMATION: 
Executive  Order  12291 

The  Agency  has  made  a  determination 
that  this  final  rule  is  not  a  major  rule 
under  Executive  Order  12291.  It  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

The  rule  benefits  the  industry  overall 
and  the  consuming  public  by 
discouraging  improper  use  of  animal 
drugs  and  increasing  protection  against 
product  adulterated  with  drug  residues. 
Since  implementation  of  the  interim  rule, 
the  Agency  has  been  monitoring  the 
testing  for  sulfa  and  antibiotic  residues 
in  young  calves.  The  results  show  that  a 


generally  decreasing  percentage  of 
calves  tested  contained  violative 
residues  and  were  condemned.  The 
Agency  will  continue  to  gather  data  and 
to  evaluate  the  effectiveness  of  this  rule. 

Effort  on  Small  Entities 

The  Agency  has  determind  that  this 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities,  as  defined  by  the  Regulatory 
Flexibility  Act.  Pub.  L  96-354  (5  U.S.C. 
601).  The  economic  impact  of  this  final 
rule  would  affect  stockyards  that 
auction  young  veal  calves  and  federally 
inspected  establishments  that  slaughter 
young  veal  calves.  There  are 
approximately  228  stockyards 
throughout  the  country  that  are  affected. 
Although  FSIS  does  not  have  sufficient 
data  to  determine  which  of  these  may  be 
considered  small  entities.  FSIS 
anticipates  that  the  economic  impact 
will  not  be  significant. 

Approximately  75  of  the  94  federally 
inspected  establishments  slaughtering 
calves  are  considered  to  be  small 
entities  for  purposes  of  this  rule.  They 
slaughter  from  80  to  150  calves  weekly, 
as  compared  to  large  establishments 
which  normally  slaughter  between  500 
and  2,000  weekly.  The  rule  may  provide 
some  economic  benefits  to  small 
establishments  as  fewer  carcasses 
probably  will  be  condemned  because  of 
violative  residue  levels. 

Background 

Under  the  Federal  Meat  Inspection 
Act  (FMIA)  (21  U.S.C.  601  et  seq.),  the 
Secretary  is  responsible  for  assuring 
consumers  that  meat  and  meat  food 
products  distributed  to  them  are 
wholesome  and  not  adulterated.  Section 
l(m)(l)  of  the  FMIA  (21  U.S.C.  601(m)(l)) 
provides  that  any  carcass,  part  thereof, 
meat,  or  meat  food  product  is 
adulterated  ".  .  .  if  it  bears  or  contains 
any  poisonous  or  deleterious  substances 
which  may  render  it  injurious  to 
health;  .  .  .".  Section  l(m)(2)  of  the 
FMIA  (21  U.S.C.  e01(m)(2))  provides  that 
any  carcass,  part  thereof,  meat,  or  meat 
food  product  is  adulterated  ".  .  .  if  it 
bears  or  contains  (by  reason  of 
administration  of  any  substance  to  the 
live  animal  or  otherwise)  any  added 
poisonous  or  added  deleterious 
substance  (other  than  one  which  is  (i)  a 
pesticide  chemical  in  or  on  a  raw 
agricultural  commodity;  (ii)  a  food 
additive;  or  (iii)  a  color  additive)  which 
may,  in  the  judgment  of  the  Secretary, 
make  such  article  unfit  for  human  food; 
.  .  .  ".  Furthermore,  section  l(m)(3)  of 
the  FMIA  (21  U.S.C.  601(m)(3))  states 
that  any  carcass,  part  thereof,  meat,  or 
meat  food  product  is  adulterated  ".  .  .  if 
it  consists  in  whole  or  in  part  of  any 


filthy,  putrid,  or  decomposed  substance 
or  is  for  any  reason  unsound, 
unhealthful,  unwholesome,  or  otherwise 
unfit  for  human  food;  .  .  .". 

In  order  to  prevent  adulterated 
product  from  reaching  consumers, 
section  3  of  the  FMIA  (21  U.S.C.  603) 
directs  the  Secretary,  through  appointed 
inspectors,  to  provide  (1)  an 
examination  and  inspection  of  all  cattle, 
sheep,  swine,  goats,  horses,  mules,  and 
other  equines  before  being  allowed  to 
enter  an  official  establishment  (ante- 
mortem  inspection)  and  (2)  a  post- 
mortem examination  and  inspection  of 
the  carcasses  and  parts  from  such 
animals.  Ante-mortem  inspection  is 
necessary  to  detect  diseases  or 
abnormalities  or  possible  biological 
residues  in  the  livestock  prior  to 
slaughter.  Post-mortem  inspection,  made 
at  the  time  of  slaughter,  reveals  any 
diseases,  biological  residues,  or  other 
conditions  of  the  head,  internal  organs, 
and  other  parts  of  the  carcass  of  each 
animal  which  cause  the  meat  or  meat 
food  products  to  be  adulterated  within 
section  l(m)  of  the  FMIA  (21  U.S.C. 
601(m]).  If  any  such  conditions  are 
found,  the  inspector  immediately 
condemns  all  or  part  of  the  carcass  to 
assure  it  does  not  enter  into  human  food 
channels. 

An  integral  part  of  the  meat 
inspection  program,  which  is  carried  out 
by  the  Department's  Food  Safety  and 
Inspection  Service  (FSIS),  is  the 
detection  and  control  of  residues  in  the 
meat  supply  to  assure  that  the  incidence 
and  levels  of  chemical  compounds  and 
animal  drugs  present  are  held  to  the 
absolute  minimum  for  public  safety. 
Farm  animals  may  be  exposed  to  drugs 
and  other  chemical  compounds  from 
medications,  pesticides,  feed  equipment, 
or  building  materials.  Most  of  the 
compounds  are  essential  to  today's 
production  of  livestock.  However, 
carelessness  or  misuse  of  these 
compounds  can  result  in  residues  of 
drugs  and  other  chemical  compounds 
remaining  in  the  meat  which  can,  in 
turn,  result  in  condemnation  of  the  meat 
upon  inspection. 

The  tolerance,  or  maximum  allowable 
level,  of  animal  drug  residues  in  edible 
products  of  food  producing  animals  is 
established  by  the  Food  and  Drug 
Administration  (FDA)  which,  under 
section  512  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA)  (21  U.S.C. 
360b),  is  responsible  for  approving  new 
animal  drugs  and  enforcing  their  proper 
use.  The  presence  of  above-tolerance 
residue  of  an  approved  new  animal  drug 
and  the  presence  of  residues  resulting 
from  use  of  an  unapproved  new  animal 
drug  cause  the  drug  to  be  deemed  unsafe 
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under  section  512(a)(1)  of  the  FFDCA  (21 
U.S.C.  360b(a){l)).  Food  containing  such 
residues  is  deemed  adulterated  under 
section  402(a)(2)(D)  of  the  FFDCA  (21 
U.S.C.  342(a)(2)(D)). 

FSIS  has  reviewed  the  available 
toxicology  data"  on  sulfonamides  and 
antibiotic  residues  in  carcasses  and 
parts  of  carcasses  from  veal  calves  up  to 
3  weeks  old  or  up  to  150  pounds.  FSIS 
has  determined  that  any  residue  of  any 
such  drug  above  tolerance  levels 
approved  by  FDA  or  any  residue  from 
any  such  drug  for  which  there  are  no 
tolerance  levels  is  a  poisonous  or 
deleterious  substance  which  may  render 
any  such  carcass  or  part  of  a  carcass 
containing  the  residue  injurious  to 
health.  Further,  in  the  judgment  of  the 
Administrator,  such  drug  residues, 
which  have  not  been  approved  as  safe 
by  FDA.  in  carcasses  or  parts  of 
carcasses  from  such  veal  calves  make 
the  articles  unfit  for  human  food. 
Therefore,  any  carcass  or  part  thereof 
from  such  veal  calves  bearing  or 
containing  such  residue  is  adulterated 
under  section  l(m)  (1).  (2).  or  (3)  of  the 
FMIA  (21  U.S.C.  601(m)  (1).  (2).  or  (3)). 

On  June  7. 1984.  FSIS  published  in  the 
Federal  Register  (49  FR  23602)  an  interim 
rule,  which  was  effective  on  June  4, 
1984.  The  interim  rule  reflected  FSIS's 
conclusion  that  carcasses  and  parts 
thereof  from  calves  of  up  to  3  weeks  in 
age  or  150  pounds  are  adulterated  under 
the  FMIA  if  they  bear  or  contain 
sulfonamide  or  antibiotic  residues  other 
than  in  accordance  with  FDA  tolerances 
and  that  emergency  rulemaking  was 
necessary  to  protect  the  public  health 
due  to  the  substantial  increase  in 
violative  levels  of  such  residues.  The 
interim  rule  also  stated  that  drug 
residues  may  be  present  in  meat  and 
meat  food  products  subject  to  the  FMIA 
in  conformity  with  FDA  approvals, 
including  tolerances  limiting  their  levels. 

To  safeguard  against  a  potential 
public  health  hazard,  FSIS  intensified  its 
inplant  testing  program  for  detecting 
adulteration  with  sulfa  and  antibiotic 
residues.  The  interim  rule  established 
requirements  for  sampling  the  carcasses 
of  calves  of  up  to  3  weeks  or  150  pounds 
that  are  suspected  of  bearing  or 
containing  such  violative  residues, 
utilizing  the  Calf  Antibiotic  Sulfa  Test 
(CAST).  The  procedures  established 
include  a  voluntary  certification 
program  with  less  intensified  testing 
where  a  producer  of  young  calves 
certifies  that  each  calf  has  not  been 


'  A  copy  of  these  data  may  l>e  obtained  by 
contacting  Dr.  W.S.  Home,  Meat  and  Poultry 
Inspection  Operations,  Food  Safety  and  Inspection 
Service.  U.S.  Department  of  Agriculture, 
Washington.  D.C.  20250. 


treated  with  any  animal  drug,  or,  if  so 
treated,  that  the  withdrawal  period  as 
prescribed  on  the  FDA-approved  label 
has  passed.  (Withdrawal  periods  allow 
residues  of  drugs  used  in  conformity 
with  FDA  regulations  to  dissipate 
sufficiently  that  meat  and  meat  food 
products  from  the  carcasses  of  the 
calves  are  not  adulterated.) 

Comments  on  the  Interim  Rule 

FSIS  received  five  comments  in 
response  to  the  interim  rule — 1  from  a 
veterinary  association,  1  from  a  public 
interest  organization,  1  from  a 
government  agency,  1  from  a  member  of 
Congress,  and  1  from  an  individual 
consumer.  All  commenters  supported 
the  interim  rule,  but  three  recommended 
minor  changes.  The  following  is  a 
discussion  of  the  issues  raised  by  the 
commenters  and  FSIS's  response  to 
each: 

1.  Use  of  the  term  "inspector". 
Comment:  A  commenter  suggested 

that  FSIS  clarify  the  term  "inspector"  by 
specifically  using  either  the  term 
"inspector"  or  "veterinary  inspector", 
where  appropriate. 

Response:  In  most  establishments 
where  an  inspector  and  a  veterinary 
inspector  (veterinary  medical  officer) 
are  present,  the  inspector  performs  the 
swab  bioassay  test  and  the  veterinary 
inspector  determines  the  test  results  and 
makes  final  disposition.  Depending  on 
the  availability  of  the  inspection 
personnel,  the  veterinary  inspector  may 
perform  the  inspector's  duties. 

Section  301.2  of  the  Federal  meat 
inspection  regulations  defines 
"inspector"  as  "an  inspector  of  the 
Program."  This  covers  any  inspector, 
including  veterinary  inspector, 
performing  duties  under  the  regulations. 
Therefore,  the  current  regulations  do  not 
make  a  distinction  between  "inspector" 
and  "veterinary  inspector". 

However,  FSIS  has  determined  that  it 
is  necessary  to  clarify  in  this  final  rule 
that  only  the  veterinary  medical  officer 
is  qualified  to  determine  test  results  and 
to  make  final  carcass  disposition. 
Therefore,  FSIS  has  amended  the  final 
rule  by  adding  a  definition  for 
"veterinary  medical  officer"  and  by 
clarifying  that  only  a  veterinary  medical 
officer  is  to  determine  test  results  and  to 
make  final  carcass  disposition. 

2.  Provision  on  use  of  animal  drugs. 
Comment  One  commenter  suggested 

alternative  wording  be  used  in  §  318.20 
to  emphasize  the  limitations  on  the  use 
of  animal  drugs. 

Response:  FSIS  believes  that  wording 
in  the  interim  rule  is  adequate  to 
emphasize  the  limitations  on  the  use  of 
animal  drugs. 

3.  Implementation  of  interim  rule. 


Comment-  One  commenter  expressed 
opposition  to  implementing  the  interim 
rule  prior  to  an  opportunity  for  public 
comment. 

Response:  As  specified  in  the  interim 
rule,  FSIS  believed  a  sufficient 
emergency  existed  to  warrant 
immediate  implementation.  Levels  of 
sulfa  and  antibiotic  residues  in  young 
calves  had  steadily  increased  offering  a 
greater  possibility  of  a  health  hazard. 

4.  Economic  risk  in  veal  production. 

Comment  One  commenter  expressed 
concern  that  the  interim  rule  may  pose 
an  economic  burden  upon  veal 
middlemen.  The  commenter  suggested 
that  an  escrow  be  established  so  that 
the  jobber's  purchase  price  on  calves 
could  be  returned  upon  findings  of 
above-tolerance  residue  levels. 

Response:  The  normal  conditions  of 
livestock  trade  traditionally  have  placed 
the  risk  of  loss  on  the  purchaser  when 
animals  are  purchased  on  an  "as  is" 
basis.  The  voluntary  certification 
program  provides  the  purchaser  with 
additional  options.  The  purchaser  may 
choose  not  to  buy  noncertified  calves,  or 
the  price  he  or  she  is  willing  to  pay  may 
be  adjusted  to  reflect  the  risk  of 
condemnation.  By  purchasing  certified 
calves,  he  or  she  can  increase  the 
likelihood  that  carcasses  will  not  be 
condemned  for  violative  drug  residues, 
as  well  as  secure  a  basis  for  recovering 
his  or  her  losses  through  a  civil  court 
action  if  the  carcasses  of  certified  calves 
are  violative.  Therefore,  there  does  not 
appear  to  be  a  need  for  an  escrow  fund 
to  reimburse  veal  middlemen. 

Miscellaneous  Amendments 

In  addition  to  the  above  amendments, 
FSIS  has  made  the  following  changes  in 
the  final  rule: 

1.  The  definition  of  "certified  cair'  has 
been  modified  for  clarification  purposes. 

2.  The  first  sentence  in  S  310.21(d)  has 
been  amended  to  include  for  testing  any 
carcass,  within  a  certified  group,  found 
on  post-mortem  inspection  to  have 
lesions  of  disease  or  a  sign  of  treatment 
of  disease.  This  change  is  necessary  to 
correct  an  oversight  during  preparation 
of  the  interim  rule. 

Rnal  Rule 

After  careful  consideration  of  the 
issues  addressed  by  the  interim  rule  and 
the  comments  received  in  response  to  its 
publication,  the  Administrator  has 
determined  that  the  Federal  meat 
inspection  regulations  should  be 
amended  as  set  forth  below. 
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List  of  Subjects 

9  CFR  Port  300 

Ante-mortem  inspection.  Drug 
residues.  Livestock,  Meat  inspection. 
Reporting  and  recordkeeping 
requirements. 

9  CFR  Part  310 

Carcasses  and  parts.  Drug  residues. 
Meat  inspection. 

9  CFR  Part  318 

Animal  drugs,  Meat  inspection. 

The  Federal  meat  inspection 
regulations  are  revised  to  read  as 
ffuiows: 

1.  The  authority  citation  for  Part  309  is 
revised  to  read  as  set  forth  below  and 
the  authority  citation  for  Part  310 
continues  to  read  as  set  forth  below: 

Authority:  34  Stat.  1260.  79  Stat.  903.  as 
amended.  81  Stat.  584.  84  Stat.  91.  438:  21 
U.S.C.  601  et  seq.,  33  U.S.C.  1254(b). 

2.  The  authority  citation  for  Part  318 
continues  to  read  as  follows: 

Authority:  34  Stat.  1280.  81  Stat.  584.  as 
amended  (21  U.S.C.  801  et  seq.]:  72  Stat.  862, 
92  Stat.  1089.  as  amended  (7  U.S.C.  1901  et 
seq.y.  78  Stat.  863  (7  U.S.C.  450  et  seq.]. 

PART  309—f  Amended] 

3.  SecUon  309.16  (9  CFR  309.16)  is 
amended  by  revising  the  first  sentence 
of  paragraph  (a]  and  by  revising 
paragraph  (d]  to  read  as  follows: 

§309.1«    UvMtocfc auapected Of havina 
bteteglcil  reslduet. 

(a)  Except  as  provided  by  paragraph 
(c)  or  (d)  of  this  section,  livestock 
suspected  of  having  been  treated  with  or 
exposed  to  any  substance  that  may 
impart  a  biological  residue  which  would 
make  the  edible  tissues  unfit  for  human 
food  or  otherwise  adulterated  shall  be 
handled  in  compliance  with  the 
provisions  of  this  paragraph.  *  *  * 

(d)  Calves  shall  not  be  presented  for 
ante-mortem  inspection  in  an  official 
establishment  except  under  the 
provisions  of  this  paragraph. 

(1)  Definitions.  For  purposes  of  this 
paragraph,  the  following  definitions 
shall  apply: 

(i)  CaJf.  A  calf  up  to  3  weeks  of  age  or 
up  to  150  pounds. 

(ii)  Certified  calf.  A  calf  that  the 
producer  certifies  as  not  having  been 
treated  with  any  animal  drug  or,  if  so, 
that  the  withdrawal  period  as 
prescribed  on  the  FDA  approved  label 
has  passed. 

(iii)  Healthy  calf  A  calf  that  an 
inspector  determines  shows  no  visual 
signs  of  disease  or  treatment  of  disease 
at  ante-mortem  inspection. 


(iv)  Producer.  The  owner  of  the  calf  at 
the  time  of  its  birth. 

(v)  Sick  calf  A  calf  that  an  inspector 
on  ante-mortem  inspection  determines 
has  either  signs  of  treatment  or  signs  of 
disease. 

(vi)  Veterinary  medical  officer.  An 
inspector  of  the  Program  that  has 
obtained  a  Doctor  of  Veterinary 
Medicine  degree  which  is  recognized  by 
the  Program. 

(2)  General  requirements,  (i)  The 
identity  of  the  producer  of  each  calf 
presented  for  ante-mortem  inspection 
shall  be  made  available  by  the  official 
establishment  to  the  inspection  prior  to 
the  animal  being  presented  for  einte- 
mortem  inspection. 

(ii)  The  inspector  shall  segregate  the 
calves  presented  for  ante-mortem 
inspection  at  the  establishment  and 
identify  each  calf  as  one  of  the 
following:  (a)  Certified,  (B)  noncertified, 
or  (C)  previous  residue  condemnation. 

(3)  Certified  group.  For  a  calf  to  be 
considered  certified,  the  producer  must 
certify  that  the  c£klf  has  not  been  treated 
with  animal  drugs  or,  if  so,  that  the 
withdrawal  period  as  prescribed  on  the 
FDA  approved  label  has  passed.  Each 
calf  must  be  identified  individually  by 
use  of  tag,  auction  number,  or  other  type 
of  sectire  identification.  The  inspector 
shall  have  segregated  for  veterinary 
medical  officer  examination  any 
certified  calf  which  he  or  she  determines 
to  show  any  sign  of  disease  or  which  is 
not  identified  individually.  Such  animal 
will  be  tagged  as  "U.S.  Suspect"  and  its 
carcass  will  be  retained  on  post-mortem 
inspection  and  handled  in  accordance 
with  1310.21(d).  The  inspector  shall 
handle  the  remaining  carcasses  of 
healthy  animals  in  accordance  with 

§  310.21(d). 

(4)  Noncertified  group.  On  ante- 
mortem  inspection,  the  inspector  shall 
have  segregated  for  veterinary  medical 
officer  examination  any  calf  which  he  or 
she  determines  to  show  any  sign  of 
disease.  Such  animal  will  be  tagged  as 
"U.S.  Suspect"  and  its  carcass  will  be 
retained  on  post-mortem  inspection  and 
handled  in  accordance  with  S  310.21(c). 
The  inspector  shall  handle  the  remaining 
carcasses  of  healthy  animals  in 
accordance  with  S  310.21(c). 

(5)  Calves  from  producers  with 
previous  residue  condemnation.  On 
ante-mortem  inspection,  the  inspector 
shall  have  segregated  for  veterinary 
medical  officer  examination  any  calf 
which  he  or  she  determines  to  show  any 
sign  of  disease.  Such  animal  will  be 
tagged  as  "U.S.  Suspect"  and  its  carcass 
will  be  retained  on  post-mortem 
inspection  and  handled  in  accordance 
with  §  310.21(e).  The  inspector  shall 
handle  the  remaining  carcasses  of 


healthy  animals  in  accordance  with 
§  310.21(e). 

(Recordkeeping  requirements  approved  by 
the  Office  of  Management  and  Budget.  0MB 
»0583-0053) 

PART  310— (AMENDED] 

4.  Part  310  is  amended  by  revising 
§  310.21  (9  CFR  310.21)  to  read  as 
follows: 

§  310.21    Carcasaea  suspaetod  of 
containing  sulfa  and  antibiottc  raalduaa; 
sampling  fraquancy;  diapoattlon  of  affacted 

(a)  Calf  carcasses  from  animals 
suspected  of  containing  biological 
residues  under  S  309.16(d)  of  this 
subchapter  shall,  on  post-mortem 
inspection,  be  handled  in  accordance 
with  the  provisions  of  this  section. 

(b)  For  purposes  of  this  section,  the 
following  definitions  shall  apply: 

(1)  Calf  A  calf  up  to  3  weeks  of  age  or 
up  to  150  pounds. 

(2)  Certified  calf  A  calf  that  the 
producer  certifies  as  not  having  been 
treated  with  animal  drugs  or,  if  so,  that 
the  withdrawal  period  as  prescribed  on 
the  FDA  approved  label  has  passed. 

(3)  Healthy  carcass.  A  carcass  that  an 
inspector  determines  shows  no  lesions 
of  disease  or  signs  of  disease  treatment 
at  post-mortem  inspection 

(4)  Producer  The  owner  of  the  calf  at 
the  time  of  its  birth. 

(5)  Sick  calf  carcass.  A  calf  carcass 
that  an  inspector  on  post-mortem 
inspection  determines  has  either  signs  of 
disease  treatment  or  lesions  of  disease 
or  was  from  an  animal  identified  as  sick 
on  ante-mortem. 

(6)  Sign  of  treatment.  Sign  of 
treatment  of  a  disease  is  indicated  by 
leakage  around  jugular  veins, 
subcutaneous,  intramuscular  or 
intraperitoneal  injection  lesions,  or 
discoloration  from  particles  or  oral 
treatment  in  any  part  of  the  digestive 
tract. 

(7)  Veterinary  medical  officer.  An 
inspector  of  the  Program  that  has 
obtained  a  Doctor  of  Veterinary 
Medicine  degree  which  is  recognized  by 
the  Program. 

(c)  Noncertified  group.  The  inspector 
shall  perform  a  swab  bioassay  test  '  on 


'  The  procedures  for  performing  the  swab 
bioassay  test  are  set  forth  in  a  self  instructional 
guide  titled  "Performing  the  CAST."  A  copy  of  this 
guide  may  t>e  obtained  by  contacting  the  Meat  and 
Poultry  Inspection  Operations.  Food  Safety  and 
Inspection  Service.  U.S.  Department  of  Agriculture, 
Washington.  DC  2025a 
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all  carcasses  tagged  as  "U.S.  Suspect" 
on  ante-mortem  inspection,  on  any 
carcass  which  he/she  finds  has  lesions 
of  disease  or  a  sign  of  treatment  of 
disease  on  post-mortenr,  and  on  a 
statistical  sample  of  healthy  carcasses, 
as  outlined  in  the  following  table: 


Numbar  o(  healtfty  carcasses 


i-11 

12-16 - 

17-40 

41-250 

2S1  and  above 


nmrtm 
of 


sam- 
pled 


All 

12 
15 
25 
30 


All  carcasses  and  parts  thereof  of  the 
group  shall  be  retained  until  all  of  the 
test  results  are  complete.  The  veterinary 
medical  officer  shall  determine  the  test 
results.  If  CAST  on  any  of  the  carcasses 
is  positive,  all  remaining  carcasses  in 
the  group  will  be  tested  as  well.  The 
veterinary  medical  officer  shall 
condemn  any  carcass  and  parts  thereof 
for  which  there  is  a  positive  test  result 
and  release  for  human  consumption 
those  carcasses  and  parts  thereof  of  the 
group  for  which  there  are  negative  test 
results.  If  there  is  a  positive  test  result 
for  any  calf,  subsequent  calves  from  the 
producer  of  the  calf  will  be  tested  in 
accordance  with  paragraph  (e)  of  this 
section. 

(d)  Certified  group.  The  inspector 
shall  sample  and  perform  a  swab 
bioassay  test  on  all  carcasses  of  animals 
tagged  as  "U.S.  Suspect"  on  ante- 
mortem  inspection,  on  any  carcass 
which  he/she  finds  has  lesions  of 
disease  or  a  sign  of  treatment  of  disease 
on  post-mortem  inspection,  and  up  to 
three  healthy  carcasses  from  the 
certified  animals.  Only  the  carcasses 
and  parts  thereof  being  sampled  will  be 
retained  pending  the  results  of  the  test. 
The  veterinary  medical  officer  shall 
determine  the  test  results.  If  the  test 
result  for  a  carcass  is  positive,  the 
veterinary  medical  officer  shall 
condemn  such  carcass  and  parts  thereof, 
and  the  inspector  shall  statistically 
sample  and  test  any  remaining  healthy 
carcasses  in  the  group  as  outlined  in  the 
following  table: 


Number  ol  heaMiy  carcasses 

Nunbffr 
0« 

car- 
cassee 
sam- 
pled 

1-11 _.   „    

12-16 .^     

AH 
12 

17-40 

A1-9V\                             

15 
25 

251  andahOM 

30 

The  veterinary  medical  officer  shall 
condemn  any  carcass  and  parts  thereof 
for  which  there  is  a  positive  test  result 
and  pass  for  human  consumption  those 
carcasses  and  parts  thereof  for  which 
there  are  negative  test  results.  If  there  is 
a  positive  test  result  for  any  calf, 
subsequent  calves  from  the  producer  of 
the  calf  will  be  tested  in  accordance 
with  paragraph  (e]  of  this  section. 

(e)  Calves  from  producers  with  a 
previous  residue  condemnation.  The 
inspector  shall  perform  a  swab  bioassay 
test  on  all  carcasses  of  all  calves  in  the 
group.  The  veterinary  medical  officer 
shall  determine  the  test  results  and  shall 
condemn  any  carcass  and  parts  thereof 
for  which  there  is  a  positive  test  result 
and  pass  for  human  consumption  any 
such  carcass  and  parts  thereof  for  which 
there  is  a  negative  test  result.  All 
subsequent  calves  from  the  same 
producer  which  has  previously  sold  or 
delivered  to  official  establishments  any 
carcass  that  was  condemned  because  of 
drug  residues  must  be  tested  according 
to  this  paragraph  until  five  consecutive 
animals  test  completely  free  of  animal 
drug  residues. 

(f)  If  the  owner  or  operator  of  an 
official  establishment  disagrees  with  the 
veterinary  medical  officer's  disposition 
of  carcasses  and  parts  thereof,  the 
owner  or  operator  may  appeal  as 
provided  in  section  306.5  of  this  chapter. 

PART  318— (AMENDED] 

5.  Part  318  is  amended  by  revising 
§  318.20  (9  CFR  318.20)  to  read  as 
follows: 

§318.20    Um  Of  animal  drugr 

Animal  drug  residues  are  permitted  in 
meat  and  meat  food  products  if  such 
residues  are  from  drugs  which  have 
been  approved  by  the  Food  and  Drug 
Administration  and  any  such  drug 
residues  are  within  tolerance  levels 
approved  by  the  Food  and  Drug 
Administration,  unless  otherwise 
determined  by  the  Administrator  and 
listed  herein. 

Done  at  Washington,  DC,  on:  ]uly  23, 1985. 
Donald  L  Hoiutoa, 

Administrator,  Food  Safety  and  Inspection 
Service. 

(FR  Doc.  85-18980  Filed  8-8-85;  8:45  am) 

BILUNQ  COOC  3410-0M-4I 


FARM  CREDIT  ADMINISTRATION 
12  CFR  Part  611 

Organization,  Correction 

agency:  Farm  Credit  Administration. 
ACTION:  Final  rule;  correction. 


summary:  On  May  16, 1985  (50  FR 
20396).  the  Farm  Credit  Administration 
published  a  final  rule  which  adopted 
new  regulations  and  amended  existing 
regulations  concerning  amendments  to 
Federal  land  bank  association  and 
production  credit  association  charters 
and  procedures  for  effecting  mergers  or 
consolidations  of  such  associations. 
This  document  corrects  technical  errors 
contained  in  §S  611.1120  (50  FR  20400), 
611.1122  (50  FR  20402).  and  611.1125  (50 
FR  20403). 
FOR  FURTHER  INFORMATION  CONTACT 

Rose  M.  Ferguson,  Office  of 
Examination  and  Supervision,  (703)  883- 
4430. 

or 

Kenneth  L.  Peoples,  Office  of  General 
Counsel,  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean.  VA 
22102-5090,  (703)  883-4024 

PART  611— (AMENDED] 

Accordingly,  the  Farm  Credit 
Administration  is  correcting  §S  611.1120, 
611.1122.  and  611.1125  as  follows: 

1.  Paragraph  (b)  of  §61 1.1 120  as 
published  at  50  FR  20400  is  corrected  to 
read  as  follows: 

§611.1120    General  authority. 

•  •        •        •        * 

(b)  The  Farm  Credit  Administration 
may  make  changes  in  the  charter  of  an 
association  as  may  be  requested  by  that 
association  and  approved  by  the  Farm 
Credit  Administration  pursuant  to 
§  611.1121. 

*  *        •        *        • 

2.  Paragraphs  (e)(10)  and  (g)  of 

§  611.1122  as  published  at  50  FR  20402 
are  corrected  to  read  as  follows: 


§611.1122    Raqutramanta  for 
consoliostions. 


(e)  *  •  * 

(10)  Information  of  each  constituent 
association  concerning  the  amount  of 
loans  charged  off  in  each  of  the  2  fiscal 
years  preceding  the  date  of  the  balance 
sheet,  the  current  year-to-date  net 
chargeoff  amount,  and  the  balance  in 
the  allowance  for  loan  losses  account 
and  a  statement  regarding  whether,  in 
the  opinion  of  management  the 
allowance  for  loan  losses  is  adequate  to 
absorb  the  risk  currently  existing  in  the 
loan  portfoho.  This  information  may  be 
appropriately  included  in  the  footnotes 
to  the  financial  statements. 
*        *        •        *        « 

(g)  Upon  approval  of  a  proposed 
merger  or  consohdation  by  the 
stockholders  of  the  constituent 
associations,  a  certified  copy  of  the 
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stockholders'  resolution  shall  be 
forwarded  to  the  supervising  bank  for 
transmittal  to  the  Farm  Credit 
Administration,  together  with  the  bank's 
final  approval  of  the  merger  or 
consolidation.  The  merger  or 
consolidation  shall  be  effective  when 
thereafter  finally  approved  and  on  the 
date  as  specified  by  the  Farm  Credit 
Administration.  Notice  of  final  approval 
shall  be  transmitted  to  the  supervising 
bank  and  thereafter  by  the  bank  to  the 
constituent  associations. 
***** 

3.  The  title  of  S  611.1125  as  published 
at  50  FR  20403  is  corrected  to  read  as 
follows: 

§611.1125    AsaoctetkHi  arUctas  and 


JMI 


Doodd  E  WtUdnson, 

Governor. 

|FR  Doc  8S-18819  Filed  8-8-85;  8:45  am] 

MLUNQ  COOE  S705-01-«l 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

(Docket  No.  84-NM-110-AO;  Amdt  3»- 
5119] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-10  and  KC-10A 
(Military)  Series  Airplanes 

AOENCy:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  which 
requires  modification  of  the  slat  position 
indicating  system  on  certain  McDonnell 
Douglas  Model  DC-10  and  KC-lOA 
airplanes.  This  action  is  prompted  by 
reports  of  rejected  takeoffs  due  to  slat 
disagree  indications  during  the  takeoff 
roll.  A  study  conducted  by  the 
manufacturer  has  revealed  that  the 
position  indication  tolerances  for  the 
outboard  slats  which  induce  these 
disagree  indications,  are  too  narrow  and 
are  causing  unnecessary  rejected 
takeoffs  at  high  speed.  Widening  the 
tolerances  for  the  outboard  slats 
position  indication  on  the  extend  side 
will  minimize  unnecessary  rejected 
takeoffs  without  compromising  safety. 
DATES:  Effective  September  16, 1985. 

Compliance  schedule  as  prescribed  in 
the  body  of  the  AD,  unless  already 
accomplished. 

AOOftcssES:  The  applicable  service 
information  may  be  obtained  from 


McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90646,  Attention:  Director. 
IHiblications  and  Training,  Cl-750  (54- 
60).  This  information  also  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  at  4344 
Donald  Douglas  Drive,  Long  Beach, 
California. 

FOR  njRTHER  INFORMATION  CONTACT: 
Mr.  E.  F.  Huettner,  Aerospace  Engineer, 
Systems  &  Equipment  Branch,  ANM- 
130L,  FAA.  Northwest  Mountain  Region. 
Los  Angeles  Aircraft  Certification 
Office,  4344  Donald  Douglas  Drive,  Long 
Beach,  California  90808;  telephone  (213) 
548-2831. 
SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  adopt  a  new 
airworthiness  directive  to  require 
modification  of  the  slat  position 
indicating  system  on  certain  McDonnell 
Douglas  Model  DC-10  and  KC-lOA 
airplanes  was  published  in  the  Federal 
Register  on  December  20, 1984  (49  FR 
49480).  The  comment  period  for  the 
proposal  closed  February  11, 1985. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  all 
comments  received.  Eight  comments 
were  received.  Four  commenters  felt 
that  the  proposed  modifications  were 
not  clearly  defined.  Since  Douglas 
Service  Bulletin  27-195  includes 
modifications  which  are  not  mandatory 
by  this  AD,  such  as  installing  a  new 
spring  and  readjusting  the  pedestal 
Cam,  commenters  suggested  that  the 
mandatory  modifications  be  specified  in 
greater  detail.  The  FAA  agrees  and  has 
clarified  the  wording  in  the  final  rule  to 
be  more  specific. 

Seven  commenters  stated  that  the 
compliance  date  of  January  1, 1986,  is 
unrealistic  and  creates  an  undue  burden 
due  to  a  seven-month  lead  time  on  parts 
availability  and  due  to  the  large  nimiber 
of  airplanes  that  some  operators  must 
modify.  Commenters  proposed 
compliance  times  ranging  from  an 
additional  6  months  to  37  months.  Upon 
careful  reconsideration,  the  FAA  has 
determined  that  extending  the 
compliance  time  is  warranted  and  will 
not  compromise  safety.  Accordingly,  the 
final  compliance  time  has  been  exended 
to  May  1, 1988. 

Finally,  one  commenter  was 
concerned  that  the  proposed 
modification  would  mask  a  deteriorating 
slat  mechanical  system  or  movement  of 
the  slats  outside  of  the  design 
specifications.  The  FAA  has  determined 
that  the  required  modification  increases 


only  the  disagree  light  sensor  tolerance 
band  in  the  extend  direction  for  the 
outbard  slat  position  indication  system. 
No  increase  of  th^  slat  mechanical 
tolerances  occurs.*  This  modification  will 
allow  the  outboard  slats  to  travel  only 
through  their  normal  design  excursions 
(including  airloads)  without  generating  a 
slat  disagree  indication  only  if  slats  are 
mechanically  rigged  within  the 
maintenance  manual  tolerances. 

It  is  estimated  that  160  U.S.  registered 
airplanes  will  be  affected  by  this  AD, 
that  it  will  take  approximately  12 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  costs  will  be  $40  per  manhour.  The 
cost  of  modification  parts  is  estimated  to 
be  $482  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 
on  the  U.S.  fleet  is  estimated  to  be 
$153,920. 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  proposed  rule,  with  the 
changes  previously  noted. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  because  few,  if  any, 
Model  DC-10  and  KC-lOA  airplanes  are 
operated  by  small  entities.  A  final 
evaluation  has  been  prepared  for  this 
regulation  and  has  been  placed  in  the 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
Adoption  of  the  Amendment 

PART  39-{  AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  Section  39.13  of  Part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised.  Pub.  L.  97-449. 
January  12, 1983);  14  CFR  11.89;  and  49  CFR 
1.47. 

2.  By  adding  the  following  new  AD: 
McDonnell  Douglas:  Applies  to  McDonnell 

Douglas  Model  ~)C-10  and  KC-lOA 
airplanes,  certificated  in  any  category, 
which  are  listed  in  McDonnell  Douglas 
Service  Bulletin  27-195,  Revision  1.  dated 
March  25, 1985. 
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Compliance  required  by  May  1. 1988, 
unless  previously  accomplished.  To  minimize 
the  potential  operational  hazard  associated 
with  unnecessary  rejected  takeofTs  caused  by 
slat  disagree  indications  resulting  from  too 
narrow  tolerances,  accomplish  the  following: 

A.  Modify  the  targets  and  sensors  of  the 
ouboard  slats  in  accordance  with 
Accomplishment  Instructions  2A,  2B,  2D,  2H, 
21,  2J,  and  2K  contained  in  McDonnell 
Douglas  DC-10  Service  Bulletin  27-195, 
Revision  1,  dated  March  25, 1985,  or  later 
revisions  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  FAA. 
Northwest  Mountain  Region. 

B.  Alternate  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region. 

C.  Special  flight  permits  m»y  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  these  documents 
from  the  manufacturer  may  obtain  copies 
upon  request  to  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard,  Long 
Beach,  California  90846,  Attention:  Director. 
Publications  and  Training,  Cl-750  (54-60). 
These  documents  also  may  be  examined  at 
the  FAA,  Northwest  Mountain  Regioa  17900 
Pacific  Highway  South,  Seattle,  Washington 
or  the  Los  Angeles  Aircraft  Certification 
Office.  4344  Donald  Douglas  Drive.  Long 
Beach.  California. 

This  Amendment  becomes  effective 
September  16. 1985. 

Issued  in  Seattle.  Washington,  on  August  2, 
1985. 

Wayne  |.  Barlow. 

Acting  Director,  Northwest  Mountain  Region. 
I  PR  Doc.  85-18868  Filed  8-6-85;  8:45  am| 

BILUNO  CODE  4910-13-M 


14  CFR  Part  39 

[Docket  No.  84-NM-93-AD;  Anndt  39-5117] 

Airworthiness  Directives;  Boeing 
Model  767-200  Series  Airplanes 
Equipped  With  General  Electric  (GE) 
CF6  Engines 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  document  amends  an 
existing  airworthiness  directive  (AD) 
which  requires  periodic  inspection  and 
replacement,  as  necessary,  of  the  engine 
fuel  feed  hose  on  certain  Boeing  Model 
767  airplanes.  This  amendment  provides 
terminating  action  for  the  AD  by 
providing  for  the  installation  of  a  more 
durable  hose. 

EFFECTIVE  DATE:  September  16, 1985. 
ADDRESSES:  The  service  bulletin 
specified  in  this  AD  may  be  obtained 


upon  request  to  the  Boeing  Commercial 
Airplane  Company,  P.O.  Box  3707. 
Seattle.  Washington  98124.  or  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region.  Seattle  Aircraft 
Certification  Office.  9010  East  Marginal 
Way  South.  Seattle.  Washington. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Bemie  Gonzalez,  Propulsion  Branch. 
ANM-140S,  Seattle  Aircraft 
Certification  Office;  telephone  (206)  431- 
2964.  Mailing  address:  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  C-68966.  SeatUe,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  AD  84- 

11-02,  Amendment  3&-4873  (49  FR21920; 
May  24. 1984),  requiring  periodic 
inspection  of  the  Boeing  P/N  S332T012-3 
engine  fuel  feed  hose,  was  issued 
following  discovery  of  leaking  hoses  on 
several  Model  767  airplanes  in  service. 
The  AD  requires  inspection  and 
replacement,  as  required,  in  accordance 
with  Boeing  Service  Bulletin  767-73-11 
dated  March  24. 1984.  or  later  FAA- 
approved  revisions.  The  Service  Bulletin 
was  later  revised  to  include  replacement 
with  an  approved  hose.  Boeing  P/N 
S332T012-11.  This  hose  contains  a 
wound  steel  spring  providing  internal 
reinforcement.  Continued  inspection  and 
replacement  was  initially  required  for 
this  hose  (P/N  S332T012-11)  pending 
additional  qualification  testing.  Testing 
of  the  Boeing  P/N  S332T012-11  hose  has 
shown  that  this  hose  can  withstand  the 
operating  pressure  cycles  contributory 
to  the  in-service  fuel  leaks  of  the  original 
hose.  P/N  S332T012-3.  Incorporation  of 
the  Boeing  P/N  S332T012-11  hose  would 
eliminate  the  need  for  the  repetitive 
inspection  requirements  of  the  existing 
AD. 

A  proposal  to  amend  Part  39  of  the 
Federal  Aviation  Regulations  by 
amending  AD  84-11-02,  Amendment  39- 
4873,  to  include  installation  of  Boeing  P/ 
N  S332T012-11  hose  in  accordance  with 
Boeing  Service  Bulletin  No.  767-73-11, 
Revision  2.  dated  May  25, 1984,  was 
published  in  the  Federal  Register  on 
February  14, 1985  (50  FR  6189). 

The  comment  period  closed  on 
February  26. 1985,  and  interested 
persons  have  been  afforded  an 
opportunity  to  participate  in  the  making 
of  this  amendment.  One  comment  was 
received.  The  commenter  agreed  with 
the  proposal. 

The  final  rule  has  been  changed  only 
to  add  the  phrase  "or  later  FAA- 
approved  revision,"  in  regards  to 
optional  compliance  with  the  Service 
Bulletin.  This  phrase  provides 
clarification  as  to  the  intent  of  the  rule 
and  imposes  no  additional  burden  on 
any  person. 


After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  proposed  amendment 
with  only  the  change  noted  above. 

It  is  estimated  that  23  airplanes  of  U.S. 
registry  will  be  affected  by  diis  AD.  The 
replacement  hose  will  be  provided  to 
operators  at  no  additional  charge  by  the 
manufacturer.  Should  an  operator 
choose  to  install  the  replacement  hose,  it 
will  require  approximately  4  manhoars 
to  install,  at  an  average  charge  of  $40 
per  manhour.  Based  on  these  figures,  the 
total  cost  impact  of  this  AD  is  estimated 
to  be  $3,680. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regidatory  Policies  and 
Procedures  (44  FR  11034:  February  26, 
1979)  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  because  few,  if  any, 
Boeing  Model  767  airplanes  are  operated 
by  small  entities.  A  final  evaluation  has 
been  prepared  for  this  regulation  and  it 
has  been  placed  in  the  Regulatory 
Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
Adoption  of  the  Amendment 

PART  39— {AMENDED] 

Accordingly,  ptu^uant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  Federal 
Aviati<3n  Regulations  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1983):  and  14  CFR  11.88. 

2.  By  amending  airworthiness 
directive  84-11-02,  Amendment  39-4873 
(49  FR  2190;  May  24. 1984).  to  add  a  new 
paragraph  E..  which  reads  as  follows: 

"E.  Installation  of  fuel  feed  hose  P/N 
S332T012-11  in  accordance  with  Service 
Bulletin  767-73-11,  Revision  2,  dated  May  25. 
1984,  or  later  FAA-approved  revisions, 
terminates  the  repetitive  inspection 
requirement  of  paragraph  A.,  above." 

This  amendment  becomes  effective 
September  16. 1985. 

Issued  in  Seattle,  Washington,  on  August  2, 
1985. 

Wayne ).  Barlow, 

Acting  Director,  Northwest  Mountain  Region. 
[FR  Doc.  85-18869  Filed  8-8-85:  8:45  am) 
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14  CFR  Part  39 

(Docket  Na  M-NM-104-AO;  Amdt  3»- 
51181 

Airworthiness  Directives;  Boeing 
Model  767-200  Series  Airplanes 
Equipped  With  General  Electric  (GE) 
CF6  Engines 

agency:  Federal  Aviation 
Adminstration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adds  a  new 
airworthiness  directive  (AD)  which 
requires  periodic  inspections  and  repair 
of  electrical  wiring  and  terminals  which 
are  subject  to  damage  by  engine  heat 
and  vibration.  Alternatively,  a 
modiHcation  may  be  accomplished 
which  would  eliminate  the  requirement 
for  repetitve  inspections  There  have 
been  four  reported  cases  of  engine 
system  malfunctions  that  were  caused 
by  wiring  terminal  failures.  Most 
malfunctions  associated  with  these 
failures  can  be  detected  during  normal 
flight  operations;  however,  certain 
malfunctions  may  not  be  normally 
detectable  and  can  result  in  engine 
damage  or  lead  to  precautionary  engine 
shutdowns.  These  failures  are  time- 
related  and  may  occur  on  both  engines 
on  the  same  flight. 

EFFECTIVE  DATE:  September  16, 1935. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from  the 
Boeing  Commercial  Airplane  Company, 
P.O.  Box  3707.  Seattle,  Washington 
98124.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  the 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South,  Seattle, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Terry  Rees,  Systems  and  Equipment 
Branch.  ANM-130S,  Seattle  Aircraft 
Certification  Office;  telephone  (206)  431- 
2941.  Mailing  Address:  Seattle  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  add  an  AD 
requiring  periodic  inspection  and  repair 
of  selected  engine  wiring  and  terminals 
on  certain  Boeing  Model  767  series 
airplanes  was  published  in  the  Federal 
Register  on  December  14. 1984  (49  FR 
48761).  The  comment  period  for  the 
proposal  closed  on  February  4, 1985. 

Interested  persons  have  been  given  an 
opportunity  to  participate  in  the  making 
of  this  AD,  and  due  consideration  has 


been  given  to  the  two  comments 
received,  as  follows: 

(1)  The  Civil  Aviation  Authority 
(CAA)  of  Great  Britain  observed  that  no 
terminating  modification  for  the 
inspections  was  identified  in  the  NPRM. 
They  requested  that  the  FAA  ensure 
that  design  changes  are  forthcoming 
which  would  end  the  need  for  continued 
inspections.  They  further  requested  that 
the  incorporation  of  the  design  change 
be  made  mandatory,  rather  than 
allowing  the  unlimited  inspections. 

(2)  The  Air  Transport  Association  of 
America  (ATA)  reported  that  U.S. 
carriers  are  ab-eady  complying  with  the 
service  bulletin  inspection  schedule  and, 
therefore,  suggested  that  issuance  of  the 
AD  be  delayed  until  terminating 
modification  instructions  are  provided. 

In  response  to  both  comments,  the 
FAA  has  delayed  issuing  this  rule  until  a 
terminating  modification  was 
developed.  This  modification  is 
described  in  Boeing  Service  Bulletin 
767-71A0019,  Revision  4;  it  consists  of 
installing  new  ground  stud  brackets  in 
the  engine  accessory  compartment,  and 
rerouting  and  reterminating  the  existing 
wiring  accordingly.  The  final  rule  allows 
either  continued  inspections  or  the 
accomplishment  of  the  terminating 
modification,  at  the  operator's  option. 
The  FAA  considers  that  the  repetitive 
inspections  provide  an  acceptable  level 
of  safety,  and  that  mandating  the 
modification  is  unnecessary. 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
noted  above. 

It  is  estimated  that  25  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
is  will  take  approximately  12  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  en  these 
figures,  the  total  cost  impact  of  this  AD 
on  U.S.  operators  is  estimated  to  be 
$12,000. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  kegulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  because  few,  if  any, 
Boeing  Model  767  airplanes  are  operated 
by  small  entities.  A  final  evaluation  has 
been  prepared  for  this  regulation  and 
has  been  placed  in  the  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircrafts. 


Adoption  of  the  Amendment 

PART  39— [Amended] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1983):  and  14  CFR  11.89. 

2.  By  adding  the  following  new 
airworthiness  directive: 

Boeing:  Applies  to  all  Model  767-200  series 
airplanes  equioped  with  General  Electric 
(GE)  CF6  engines,  certified  in  any 
category. 
Compliance  is  required  as  indicated,  unless 
already  accomplished.  To  minimize  the 
potential  for  engine  shutdown  or  damage  due 
to  engine  systems  ground  wiring  or  terminal 
failure,  accomplish  the  following  within  the 
next  30  days  after  the  effective  date  of  this 
AD  or  upon  accumulation  of  1000  flight  hours 
on  any  engine,  whichever  is  later 

A.  Inspect  and  repair  wiring  and  terminals 
as  specified  in  Boeing  Aleri  Service  Bulletin 
767-71A0019.  Revision  3.  dated  August  23, 

1984,  or  later  FAA  approved  revision,  and 
repeat  thereafter  at  intervals  not  to  exceed 
1000  hours;  or 

B.  Accomplish  the  terminating  modification 
as  specified  in  Boeing  Aleri  Service  Bulletin 
767-71A0O19.  Revision  4,  dated  March  15. 

1985,  or  later  FAA  approved  revision,  as 
terminating  action  for  this  AD. 

C.  Alternate  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office,  FAA,  Northwest 
Mountain  Region. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  requried  by  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  these  documents 
from  the  manufacturer  may  obtain  copies 
upon  request  to  the  Boeing  Commercial 
Airplane  Company,  P.O.  Box  3707,  Seattle. 
Washington  98124.  These  documents  may  be 
examined  at  the  FAA,  Northwest  Mountain 
Region,  17900  Pacific  Highway  South,  Seattle, 
Washington,  or  Seattle  Aircraft  Certiflcation 
Offlce.  9010  East  Marginal  Way  South. 
Seattle,  Washington. 

This  amendment  becomes  effective 
September  16, 1985. 

Issued  in  Seattle,  Washington,  on  August  2, 
1985. 

Wayne  J.  Barlow, 

Acting  Director,  Northwest  Mountain  Region. 
[FR  Doc.  85-18870  Filed  8-8-«5;  8:45  am] 
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14  CFR  Part  71 

(Airspace  Docket  No.  85-ANM-191 

Amendment  of  Transition  Area; 
Ct)eyenne,  WY 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule;  requesi  for 
comments. 

SUMIMARY:  This  action  amends  the 
description  of  the  Cheyenne,  Wyoming, 
transition  area.  Recent  changes  in  the 
Federal  Airway  system  to  conform  with 
recommended  International  Civil 
Aviation  Organization  (ICAO)  airway 
descriptions  includes  renumbering 
Federal  Airway  V4N.  V4N  is  part  of  the 
Cheyenne  transition  area  description, 
and  now  has  been  renumbered  as  V575. 
It  is,  therefore,  necessary  to  make  this 
editorial  change  in  the  description  to 
maintain  currency  in  the  National 
Airspace  System. 
DATES:  Effective  dale— 0901  Gmt, 
October  4, 1985.  Comments  must  be 
received  on  or  before  September  20, 
1985. 

ADDRESSES:  Send  comments  on  the  rule 
to:  Manager,  Airspace  &  Procedures 
Branch,  ANM-530,  Federal  Aviation 
Administration.  Docket  No.  85-ANM-19, 
17900  Pacific  Highway  South,  C-68966, 
Seattle,  Washington  98168. 

The  official  docket  may  be  examined 
in  the  Office  of  Regional  Counsel  at  the 
same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Airspace  &  Procedures  Branch,  at 
the  same  address. 
»-OR  FURTHER  INFORMATION  CONTACT: 

Ted  Melland.  Airspace  &  Procedures 
Specialist,  ANM-533,  Federal  Aviation 
Administration,  Docket  No.  85-ANM-19, 
17900  Pacific  Highway  South,  C-68966, 
Seattle,  Washington  98168,  The 
telephone  number  is  (206)  431-2530. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments  on  the  Rule 

Although  this  action  is  in  the  form  of  a 
final  rule,  which  involves  changing  a 
portion  of  the  transition  area 
description,  the  transition  area  size 
would  remain  the  same,  and  thus,  was 
not  preceded  by  notice  and  public 
procedure,  comments  are  invited  on  the 
rule.  When  the  comment  period  ends, 
the  FAA  will  use  the  comments 
submitted,  together  with  other  available 
informa.tion,  to  review  the  regulation. 
After  the  review,  if  the  FAA  finds  that 
changes  are  appropriate,  it  will  initiate 
rulemaking  proceedings  to  amend  the 
regulation.  Comments  that  provide  the 
factual  basis  supporting  the  views  and 


suggestions  presented  are  particularly 
helpful  in  evaluating  the  effects  of  the 
rule  and  determining  whether  additional 
rulemaking  is  needed.  Comments  are 
specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  rule  the  might  suggest  the  need  to 
modify  the  rule. 

The  Rule 

The  purpose  of  this  amendment  to 
§  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
to  make  an  editorial  change  to  the 
Cheyenne,  Wyoming,  transition  area. 
Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6A  dated  January  2. 
1985. 

Federal  Airway  V4N,  which  is  used  in 
part  to  describe  the  Cheyenne, 
Wyoming,  transition  area  has  been 
renumbered  as  V575.  The  description  is 
accordingly  changed.  Since  this  action  is 
only  editorial  or  corrective  in  nature, 
and  imposes  no  additional  regulatory  or 
economic  burden,  notice  and  public 
procedures  hereon  are  unnecessry  and 
good  cause  exists  for  making  this 
amendment  effective  coincident  with  the 
next  charting  date. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Transition  areas.  Aviation  safety. 

Adoption  of  the  amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  amends  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510; 
E.0. 10854:  49  U.S.C.  106(g)  (Revised  Pub.  L 
97-449.  January  12, 1983);  (14  CFR  11.69) 

2.  By  amending  §  71.181  as  follows: 


Cheyenne,  Wyoining — {Amended) 

Replace  '•V4N"  with  "V575." 

Issued  in  Seattle.  Washington,  on  July  29, 
1985. 

Wayne  |.  Barlow, 

Acting  Director.  Northwest  Mountain  Region. 
(FR  Doc.  85-18867  Filed  8-8-85:  8:45  am) 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
15  CFR  Part  399 
[Docket  No.  50826-S126] 

Addition  to  Commodity  Control  List; 
Underwater  Ptiotograptiic  Cameras 
and  Associated  Equipment 

agency:  Office  of  Export 
Administration.  Commerce. 
action:  Interim  rule  with  request  for 
comments. 

summary:  The  Commodity  Control  List 
(CCL)  (Supplement  No.  1  to  §  399.1  of 
the  Export  Administration  Regulations) 
includes  those  items  subject  to 
Department  of  Commerce  export 
controls.  This  rule  revises  the  CCL  by 
adding  a  new  entry.  ECCN  4417B.  to 
control  underwater  photographic 
cameras  and  associated  equipment.  The 
Department  of  Commerce  has 
determined,  with  the  concurrence  of  the 
Department  of  Defense,  that  this  rule  is 
necessary  to  protect  U.S.  national 
security  interests  pursuant  to  Section  5 
of  the  Export  Administration  Act  of 
1979,  as  amended. 

Since  underwater  cameras  are 
produced  in  other  countries,  the 
Department  of  Commerce  has  initiated  a 
foreign  availability  assessment  to 
determine  whether  such  cameras  "are 
available  without  restriction  from 
sources  outside  the  United  States  in 
sufficient  quantities  and  comparable  in 
quality  to  those  produced  in  the  United 
States  so  as  to  render  the  controls 
ineffective  in  achieving  their  purposes." 
In  addition,  the  United  States  is 
pursuing  international  negotiations  for 
multilateral  controls  on  such  cameras. 
DATES:  This  rule  is  effective  August  7, 
1985.  Comments  must  be  received  by 
October  7,  1985. 

ADDRESS:  Written  comments  (six  copies) 
should  be  sent  to;  Betty  Ferrell,  Exporter 
Assistance  Division,  Office  of  Export 
Administration,  U.S.  Department  of 
Commerce,  P.O.  Box  273,  Washington, 
D.C.  20044. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Webb,  Capital  Goods  and 
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Production  Materials  Division,  Office  of 

Export  Administration,  Telephone:  (202) 

377-3806. 

SUPPLEMENTARY  INFORMATION: 

Rulemaking  Requirements  and 
Invitation  To  Comment 

1.  This  rule  is  exempted  from  the 
provisions  of  the  Administrative 
Procedure  Act  requiring  notice  of 
proposed  rulemaking,  an  opportunity  for 
public  participation,  and  a  delay  in 
elective  date  (5  U.S.C.  553)  pursuant  to 
Section  13(a)  of  the  Export 
Administration  Act  of  1979,  as  amended. 
This  regulation  also  involves  foreign  and 
military  affairs  functions  of  the  United 
States. 

However,  because  of  the  importance 
of  the  issues  raised  by  these  regulations, 
this  rule  is  issued  in  interim  form  and 
comments  will  be  considered  in  the 
development  of  Bnal  regulations. 
Accordingly,  the  Department  encourages 
interested  persons  who  wish  to 
comment  to  do  so  at  the  earliest 
possible  time  to  permit  the  fullest 
consideration  of  their  views. 

2.  This  rule  contains  a  collection  of 
information  requirement  under  the 
Paperwork  Reduction  Act  of  1980.  44 
U.S.C.  3501  et  seq.  Applications  for 
validated  export  licenses  required  by 
this  rule  will  be  made  on  Form  ITA- 
622P.  This  Form  has  been  approved  by 
the  Office  of  Management  and  Budget 
under  control  number  0625-0001. 

3.  Because  a  notice  of  proposed 
rulemaking  is  not  required  to  be 
published  for  this  rule,  it  is  not  a  rule 
within  the  meaning  of  Section  601(2)  of 
the  Regulatory  Flexibility  Act  and  is  not 
subject  to  the  requirements  of  that  Act 
Accordingly,  no  initial  or  final 
Regulatory  Flexibility  Analysis  has  been 
or  will  be  prepared. 

4.  Because  this  rule  concerns  foreign 
and  military  affairs  functions  of  the 
United  States,  it  is  not  a  rule  or 
regulation  within  the  meaning  of  Section 
1(a)  of  Executive  Order  12291  and. 
accordingly,  is  not  subject  to  the 
requirements  of  that  Order.  Therefore, 
no  preliminary  or  final  Regulatory 
Impact  Analysis  has  been  or  will  be 
prepared. 

The  period  for  submission  of 
comments  will  close  October  7, 1985. 
The  Department  will  consider  all 
comments  received  before  the  close  of 
the  comment  period  in  developing  final 
regulations.  Comments  received  after 
the  end  of  the  comment  period  will  be 
considered  if  possible,  but  their 
consideration  cannot  be  assured.  The 
Department  will  not  accept  public 
conunents  accompanied  by  a  request 
that  part  or  all  of  the  material  be  treated 


conndentially  because  of  its  business 
proprietary  nature  or  for  any  other 
reason.  The  Department  will  return  such 
comments  and  materials  to  the  person 
submitting  the  comments  and  will  not 
consider  them  in  the  development  of 
final  regulations. 

All  public  comments  on  these 
regulations  will  be  a  matter  of  public 
record  and  will  be  available  for  public 
inspection  and  copying.  In  the  interest  of 
accuracy  and  completeness,  the 
Department  requires  comments  in 
written  form.  Oral  comments  must  be 
followed  by  written  memoranda,  which 
will  also  be  a  matter  of  public  record 
and  will  be  available  for  public  review 
and  copying.  Conununications  from 
agencies  of  the  United  States 
Government  or  foreign  governments  %vill 
not  be  made  available  for  public 
inspection. 

The  public  record  concerning  these 
regulations  will  be  maintained  in  the 
International  Trade  Administration 
Freedom  of  Information  Records 
Inspection  Facility,  Room  4104,  U.S. 
Department  of  Commerce.  14th  Street 
and  Pennsylvania  Avenue,  N.W.. 
Washington,  D.C.  20230.  Records  in  this 
facility,  including  written  public 
comments  and  memoranda  summarizing 
the  substance  of  oral  communications, 
may  be  inspected  and  copied  in 
accordance  with  regulations  published 
in  Part  4  of  Title  15  of  the  Code  of 
Federal  Regulations.  Information  about 
the  inspection  and  copying  of  records  at 
the  facility  may  be  obtained  from 
Patricia  L  Mann,  International  Trade 
Administration  Freedom  of  Information 
Officer,  at  the  above  address  or  by 
calling  (202)  377-3031. 

List  of  Subjects  in  15  CFR  Part  399 

Exports. 

Accordingly,  the  Export 
Administration  Regulations  (15  CFR 
Parts  368-399)  are  amended  as  follows: 

1.  The  authority  citation  for  Part  399  is 
revised  to  read  as  follows: 

Authority:  Pub.  L  96-72.  93  Stat.  503.  50 
U.S.C.  app.  2401  et  seq^  as  amended  by  Pub. 
L  97-145  of  Deceml>er  29, 1981  and  by  Pub.  L. 
99-64  of  July  12, 1985:  RO.  12525  of  July  12, 
1985  (50  FR  28757.  July  16, 1985). 

2.  In  Supplement  No.  1  to  S  399.1  (the 
Commodity  Control  List),  a  new  entry  is 
added  (in  numerical  order,  disregarding 
the  first  digit)  to  Commodity  Group  4 
(Transportation  Equipment],  reading  as 
follows: 

4417B  Underwater  Photographic 
Cameras  and  Associated  Equipment 

Controls  for  ECCN  4417B 

Unit:  Report  cameras  in  "number"; 
parts  in  "$  value." 


Validated  License  Required:  Country 
Groups  QSTVWYZ. 

GLV$  Value  Limit:  $500  for  Country 
Groups  T  +  V;  $0  for  all  other 
destinations. 

Processing  Code:  TE 

Reason  for  Control:  National  Security 

Special  Licenses  Available:  See  Part 
373. 

List  of  Underwater  Photographic 
Cameras  and  Associated  Equipment 
Controlled  by  ECCN  4417B 

(a)  Underwater  photographic  cameras 
capable  of  any  of  the  following: 

(i)  Electronically  advancing  the  film; 

(ii)  Annotating  the  film  with  data 
provided  by  a  source  external  to  the 
camera: 

(iii)  Taking  more  than  250  exposures 
without  changing  the  film  magazine;  or 

(iv)  Operating  at  depths  greater  than 
1000  meters; 

(b)  Lights  and  other  associated 
equipment  capable  of  operating  at 
depths  greater  than  1000  meters; 

(c)  Specially  designed  parts  for  the 
above. 

Note. — This  ECCN  does  not  control  diver 
hand-held  cameras  that  are  not  designed  for 
operation  at  depths  greater  than  100  meters. 

Dated:  August  7. 1985. 
John  K.  Boidock, 

Director,  Office  of  Export  Administration. 
International  Trade  Administration. 
[FR  Doa  85-19150  Filed  8-7-85;  4:57  pm) 

BILUNQ  COOE  9St«-OT-« 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


tk>n 


Food  and  Drug  Admin 

21  CFR  Part  178 

I  Docket  Na  84F-0054] 


Indirect  Food  AdditNes:  Adjuvants, 
Production  Aids,  and  Santtizers 

Correction 

In  FR  Doc.  85-17528  beginning  on  page 
30148,  in  the  issue  of  Wednesday,  July 
24. 1985,  make  the  following  corrections: 

1.  In  the  first  column,  in  the  summary, 
in  the  seventh  line,  "peperidyl"  should 
read  "piperidyl". 

2.  In  the  third  column,  in  §  178.2010.  in 
the  table,  in  the  "Limitations"  column,  in 
the  sixth  line.  "1,1,1.2"  should  read  "1.1. 
1.2". 

BIUINQ  CODE  ISeS-OI-M 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  2610  and  2622 

Payment  of  Premiums  and  Employer 
Liability  for  Single  Employer  Plan 
Terminations;  Rules  Pertaining  to 
Wittidrawals  From  and  Terminations  of 
Plans  to  Which  More  Than  One 
Employer  Contributes  Other  Than 
Multiemployer  Plans 

agency:  Pension  Benefit  Guaranty 

Corporation. 

action:  Final  rule. 

summary:  This  amendment  notifies  the 
public  of  a  change  in  the  interest  rate 
applicable  to  late  premium  payments 
and  employer  liability  underpayments 
and  overpayments  beginning  July  1, 
1985.  The  interest  rate,  which  is 
established  by  the  Internal  Revenue 
Service  in  accordance  with  the 
provisions  of  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982  and  the 
Internal  Revenue  Code  is  reviewed 
semiannually,  and  the  Internal  Revenue 
Service  has  determined  that  the  interest 
rate  for  the  six-month  period  beginning 
July  1. 1985  should  be  decreased.  This 
amendment  is  needed  to  notify  pension 
plan  administrators  of  the  specific 
interest  rate. 

EFFECTIVE  DATE:  July  1,  1985. 
FOR  FURTHER  INFORMATION  CONTACr 
Renae  R.  Hubbard,  Special  Counsel, 
Corporate  Policy  and  Regulations 
Department,  Code  611,  Pension  Benefit 
Guaranty  Corporation,  2020  K  Street 
NW.,  Washington,  D.C.  20006,  202-254- 
4856  (202-254-8010)  for  TTY  and  TDD). 
These  are  not  toll-free  numbers. 
SUPPLEMENTARY  INFORMATION:  Title  IV 

of  the  Employee  Retirement  Income 
Security  Act  of  1974,  as  amended  by  the 
Multiemployer  Pension  Plan 
Amendments  Act  of  1980,  29  U.S.C.  1001 
et  seq.,  {the  "Act")  provides  for  a 
bifurcated  pension  plan  insurance 
program  administered  by  the  Pension 
Benefit  Guaranty  Corporation  ("the 
PBGC").  The  insurance  program  covers 
two  types  of  pension  plans,  i.e.,  single- 
employer  plans  and  multiemployer 
plans,  and  has  two  basic  sources  from 
which  funds  are  obtained  to  pay 
guaranteed  benefits. 

For  single-employer  plans,  funds  are 
are  obtained  from  premiums  paid  by  on- 
going plans  and  from  amounts  collected 
as  employer  liability  from  sponsors  of 
terminating  plans.  Employer  liability, 
which  is  imposed  under  section  4062  of 
the  Act,  is  the  amount  by  which  the 
value  of  the  terminated  plan's 
guaranteed  benefits  exceeds  plan  assets 
at  the  date  of  plan  termination,  but  not 


more  than  30  percent  of  the  employer's 
net  worth.  Thus,  guaranteed  benefits  in 
terminating  single-employer  plans  are 
paid  for  by  premiums  in  the  single- 
employer  fund,  if  the  assets  of  the  plan 
plus  amounts  collectible  as  employer 
liability  are  insufficient  to  fund 
guaranteed  benefits. 

For  multiemployer  plans,  funds  to 
provide  for  the  payment  of  guaranteed 
benefits,  should  a  multiemployer  plan 
terminate  with  assets  insufficient  to 
fund  those  benefits,  are  obtained  solely 
from  premiums  paid  by  on-going 
multiemployer  plans.  The  employer 
liability  provisions  in  section  4062  do 
not  apply  to  multiemployer  plans. 

Section  2610.3  of  29  CFR  sets  forth  due 
dates  for  premium  payments  by  both 
single-employer  plans  and 
multiemployer  plans,  and  §  2610.7 
provides  for  late  payment  interest 
charges.  Section  2622.7  of  29  CFR  sets 
forth  the  due  date  for  payment  of  the 
employer  liability  imposed  by  section 
4062  and  provides  for  interest  on 
underpayments  and  overpayments. 

Under  section  4007  of  the  Act  and  29 
CFR  2610.7  and  2622.7,  the  interest  rate 
charged  or  paid  by  the  PBGC  is  the  rate 
established  under  section  6601(a)  of  the 
Internal  Revenue  Code  ("Code"). 
Section  6601(a)  provides  for  interest  at 
an  annual  rate  established  under  section 
6621.  As  amended  by  the  Tax  Equity 
and  Fiscal  Responsibility  Act  of  1982,  96 
Stat.  324.  Pub.  L.  97-248  ("TEFRA"). 
Code  section  6621  provides  that  the 
interest  rate  is  to  be  adjusted 
semiannually  by  October  15  and  April 
15  of  each  year  and  is  to  be  based  on  the 
average  prime  interest  rate  for  the  six- 
month  period  ending  on  September  30 
and  March  31.  respectively.  An  adjusted 
interest  rate  is  effective  January  1  or 
July  1  of  the  succeeding  year,  as 
applicable. 

On  April  12, 1985,  in  compliance  with 
TEFRA,  the  Internal  Revenue  Service 
("IRS")  announced  that  the  interest  rate, 
which  has  been  13  percent  since  January 
1. 1985,  will  be  11  percent  beginning  July 
1, 1985  (IR-85-36). 

Accordingly.  Appendix  A  to  29  CFR 
Part  2610  and  Appendix  A  to  29  CFR 
Part  2622  are  being  amended  to  set  forth 
the  decreased  rate  for  the  period 
beginning  July  1. 1985.  The  11  percent 
interest  rate  will  be  in  effect  for  at  least 
the  six-month  period  ending  December 
31, 1985,  and  will  continue  in  effect  after 
that  time  if  the  IRS,  in  its  next 
semiannual  review,  determines  that  no 
change  is  necessary.  However,  if  the  IRS 
determines,  in  its  next  review  or 
subsequent  semiannual  reviews,  that  the 
interest  rate  should  change,  the 
Appendices  will  be  revised  accordingly. 


Because  this  amendment  simply  sets 
forth  the  interest  rate  for  the  succeeding 
period  of  time,  general  notice  of 
proposed  rulemaking  is  not  required. 
See  5  U.S.C.  553(b).  Moreover,  the  PBGC 
has  determined  that  it  would  be 
impractical  and  contrary  to  the  public 
interest  to  delay  the  effective  date  of  the 
regulation  because  the  new  interest  rate 
is  effective  by  law  on  July  1. 1985. 
Accordingly,  the  PBGC  finds  that  good 
cause  exists  for  issuing  this  regulation  in 
final  form  without  notice  and 
opportunity  for  public  comment  and  for 
making  it  effective  before  the  30-day 
period  set  forth  in  5  U.S.C.  553. 

The  PBGC  also  has  determined  that 
this  rule  is  not  a  "major  rule"  within  the 
meaning  of  Executive  Order  12291, 
February  17. 1981  (46  FR  13193).  because 
it  will  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  nor 
will  it  create  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  or  geographic  regions;  nor 
will  it  have  significant  adverse  effects 
on  competition,  employment, 
investment,  innovation,  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
regulation,  the  Regulatory  Flexibility  Act 
of  1980  does  not  apply  (5  U.S.C.  601(2)). 

List  of  Subjects 

29  CFR  Part  2610 

Employee  benefit  plans.  Penalties. 
Pension  insurance.  Pensions,  and 
Reporting  and  recordkeeping 
requirements. 

29  CFR  Part  2622 

Business  and  industry.  Employee 
benefit  plans.  Pension  insurance, 
Pensions,  Reporting  and  recordkeeping 
requirements,  and  Small  businesses. 

In  consideration  of  the  foregoing, 
Parts  2610  and  2622  of  Chapter  XXVI  of 
Title  29,  Code  of  Federal  Regulations, 
are  hereby  amended  as  follows:    ■ 

PART  2610— [AMENDED] 

1.  The  authority  citation  for  Part  2610 
continues  to  read  as  follows: 

Authority:  Sees.  4002(b)(3).  4006.  and  4007. 
Pub.  L  93-406,  B8  Stat.  829. 1004, 1010,  and 
1013,  as  amended  by  sees.  403(1).  105. 
402(a)(3),  and  403(b).  Pub.  L.  96-364.  94  Stat 
1208,  1302,  1264. 1298.  and  1300  (29  U.S.C. 
1302(b)(3).  1306.  and  1307). 

2.  Appendix  A  to  Part  2610  is 
amended  by  adding  the  following  entries 
to  read  as  follows: 
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Appendix  A — Late  Payment  Interest 
Rates 

The  following  table  lists  the  late 
payment  interest  rates  under  i  2610.7(a) 
for  the  specified  time  periods: 


Ffoin 


Threugh 


Jm.  1.  1986_ 
Julr  1.  1905.. 


.  JMw  ».  igasu. 


13 

11 


PART  2622— [AyENOEO] 

3.  The  Authority  citation  for  Part  2622 
continues  to  read  as  follows: 

Authority:  Sees.  4002(b)(3).  4062. 4063. 4064. 
4067,  and  4068.  Pub.  L  93-406,  88  Stat.  829. 
1004,  1029. 1030. 1031.  and  1032.  as  amended 
by  sees.  403(1).  403(g),  403(h).  and  403(i).  Pub. 
L  96-364.  94  Stat  1208. 1302.  and  1301  (29 
U.S.C  1302(b)(3).  1362. 1363. 1364. 1367.  and 
1368). 

4.  Apjsendix  A  to  Part  2622  is 
amended  by  adding  the  following  entries 
to  read  as  follows: 

Appeodix  A — Late  Payment  and 
Overpayment  Interest  Rates 

The  following  table  lists  the  late 
payment  and  overpayment  interest  rates 
under  f  2822.7  for  the  specified  time 
periods: 


«« 

Thfom^ 

Marart 

me 
(parcent) 

• 

Jmi.  1.  1985.. 
July  1.  1905. 

•           •           • 

Jun*  X.  19«8____ 

• 
— .               13 

Issued  in  Washington.  D.C,  this  Sth  day  of 
August  1985. 

David  M.  Walker. 

Acting  Executive  Director.  Pension  Benefit 

Guaranty  Corporation. 

[FR  Doc.  85-18975  Filed  8-8-85;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Part  304 

Removai  of  ArcMtectunri  Barriers  to 
ttie  Handicapped 

Correction 

In  FR  Doc.  85-16079  beginning  on  page 
29328  in  the  issue  of  Thursday.  July  18. 
1985,  make  the  following  corrections: 

1.  On  page  29328,  in  the  first  column, 
in  the  action  line.  "Final  rule"  should 
read  "Final  regulations". 

2.  On  page  29329,  in  the  second 
column,  in  the  heading  of  Subpart  E. 
"ESA"  should  read  "SEA",  and  in  the 
paragraph  itself,  in  the  third  line. 
"LEAS"  should  read  "LEAi". 


3.  On  page  29332,  in  the  third  column 
the  text  of  Subpart  G  was  repeated; 
remove  the  repeated  material 

4.  On  page  2S333.  in  the  second 
column,  in  the  seventh  complete 
paragraph,  in  the  second  line, 
"euipment"  should  read  "equipment  ". 

BlUmO  CODE  1$0frmi-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[A-»-FRL-2876-21 

California  State  Implementation  Plan 
Revision  for  the  Monterey  Bay  Unified 
Air  Pollution  Control  District 

agency:  Environmental  Protection 

Agency. 

action:  Final  rule. 

summary:  In  today's  notice  EPA  takes 
fmal  action  to  approve  a  permit  fee  rule 
for  the  Monterey  Bay  Unified  Air 
Pollution  Control  District  (APCD)  and  to 
incorporate  it  into  the  California  State 
Implementation  Plan.  EPA  reviewed  this 
rule  with  respect  to  the  Clean  Air  Act 
and  determined  that  it  should  be 
approved. 

EFFECTIVE  DATE:  This  action  will 
became  effective  on  September  9, 1985. 
ADDRESSES:  A  copy  of  the  revision  is 
available  for  public  inspection  during 
normal  business  hours  at  the  EPA 
Region  9  office  and  at  the  following 
locations: 
California  Air  Resources  Board,  SIP 

Section,  1131  "S"  Street.  Sacramento, 

CA  95812 
Monterey  Bay  Unified,  Air  Pollution 

Control  District.  1164  Monroe  Street. 

Suite  10,  Salinas,  CA  93906 
EPA  Library,  Public  Information 

Reference  Unit.  Environmental 

Protection  Agency,  401  "M"  Street, 

SW.,  Washington.  D.C  20460 
Office  of  the  Federal  Register  1100  "L" 

Street,  NW.,  Room  8401,  Washington, 

D.a 

FOR  FURTHER  INFORMATION  CONTACT. 

James  C.  Breitiow,  Chief.  State 
Implementation  Plan  Section,  A-2-3,  Air 
Management  Division.  Environmental 
Protection  Agency.  Region  9,  215 
Fremont  Street.  San  Francisco,  CA  94105 
(415)  974-7641  FTS:  454-7641 
SUPPLEMENTARY  mFORMATKMt 
.  Background 

On  Febniary  3, 1983.  the  California 
Air  Resources  Board  (ARB)  submitted  to 
EPA  a  State  Implementation  Plan  (SIP) 
revision  concerning  the  Monterey  Bay 
Unified  APCD.  The  revision  included 
Rule  30a  "Permit  Fees,"  and  Rule  301, 


"Permit  Fee  Schedules."  EPA  evaluated 
these  two  permit  fee  rules  for 
conformance  with  section  110  of  the 
Clean  Air  Act  and  determined  that  they 
should  be  approved.  This  was  done  in  a 
direct  final  rulemaking  which  was 
published  on  November  18, 1983  [48  FR 
52450).  However,  because  EPA  received 
a  request  for  an  opportunity  to  comment, 
the  direct  final  approval  was  withdrawn 
(49  FR  13145]  and  a  Federal  Register 
notice  proposing  approval  was 
published  on  April  3, 1984  [49  FR  13174.] 

The  April  3, 1984  proposal  notice 
provided  a  30  day  comment  period. 
During  the  comment  period  EPA 
received  a  letter  from  the  law  offices  of 
Pillsbury,  Madison  &  Sutro  which,  on 
behalf  of  Lone  Star  Industries,  objected 
to  EPA's  approval  of  Rule  300  "Permit 
Fees."  However,  on  November  15, 1984 
Rule  300  was  officially  withdrawn  as  a 
SIP  revision  by  the  Air  Resources  Board. 

Final  Action 

The  revision  to  Rule  301  is 
administrative  and  does  not 
significantly  impact  current  emission 
control  requirements.  EPA  is  approving 
Rule  301,  "Permit  Fee  Schedules," 
because  the  rule  is  consistent  with  the 
requirements  of  Section  110  of  the  Clean 
Air  Act  and  40  CFR  Part  51. 

Regulatory  Process 

Under  section  307(b)(l}  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  60  days  from 
today.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  307(b)(2).) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Note. — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Office  of  the  Federal  Register  on  July  1, 
1982. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone,  Sulfur 
oxides.  Nitrogen  dioxides,  Lead, 
Particulate  matter.  Carbon  monoxide. 
Hydrocarbons,  Intergovernmental 
relations.  Incorporation  by  reference. 

Dated:  July  29, 1985. 
Lae  M.  Thomas, 

Administrator. 

PART  52— (AMENDED] 

Subpart  F  of  Part  52,  Chapter  I  Title 
40  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 
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Subpart  F— California 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.220  is  amended  by 
revising  (c)(127)(v)  (B)  to  read  as 
follows: 

§  52.220    IdenHflcatlon  of  plan. 

•  •         •         *         • 

(c)  *  *  * 
(127)*  •  * 
(V)  *  •  ' 

(B)  Amended  Rule  301.  submitted  on 
February  3, 1963. 

*  •        *        «        ♦ 

IFR  Doc.  85-18597  Filed  8-&-85;  8:45  amj 

BILLING  CODE  SS«0-SO-U 


40  CFR  Part  52 

[A-5-FRL-2e76-7] 

Approval  and  Promulgation  of  ' 
implementation  Plans;  Wisconsin 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  final  rulemaking. 

summary:  The  USEPA  announces 
approval  of  several  revisions  to  the 
Wisconsin  State  Implementation  Plan 
(SIP)  for  Volatile  Organic  Compounds 
(VOC).  The  revisions  pertains  to 
Chapter  154  of  the  Wisconsin 
Administrative  Code  (WAC), 
specifically  Section  NR  154.01, 
Definitions,  and  NR  154.13.  Control  of 
Organic  Compound  Emissions,  and  are 
meant  to  clarify  the  Reasonably 
Available  Control  Technology  (RACT) 
rules  for  VOC.  USEPA's  action  is  based 
upon  a  SIP  revision  request  that  was 
submitted  by  the  State  of  Wisconsin, 
and  on  a  subsequent  revision  to  that 
request  made  by  the  State  in  response  to 
the  original  notice  of  proposed 
rulemaking  (49  FR  24543;  June  14. 1984). 
A  notice  reproposing  approval  of  these 
revisions  appeared  in  the  January  3. 
1985.  Federal  Register  (50  FR  285). 

EFFECTIVE  DATE:  This  final  rulemaking 
becomes  effective  on  September  9, 1985. 

ADDRESSES:  Copies  of  this  revision  to 
the  Wisconsin  SIP  are  available  for 
inspection  at:  The  Office  of  the  Federal 
Register.  1100  L  Street.  NW..  Room  8401. 
Washington.  D.C. 

Copies  of  this  SIP  revision,  and  other 
materials  related  to  this  rulemaking,  are 
available  for  inspection  at  the  following 
addresses:  (It  is  recommended  that  you 
telephone  Colleen  W.  Comerford,  at 


(312)  886-6034.  before  visiting  the  Region 
V  Office.) 

U.S.  Environmental  Protection  Agency. 
Region  V.  Air  and  Radiation  Branch, 
230  South  Dearborn  Street,  Chicago, 
Illinois  60604 
U.S.  Environmental  Protection  Agency, 
Public  Information  Reference  Unit.  401 
M  Street.  SW..  Washington,  D.C. 
20460 
Wisconsin  Department  of  Natural 
Resources,  Bureau  of  Air 
Management,  101  South  Webster. 
Madison,  Wisconsin  53707 
FOR  FURTHER  INFORMATION  CONTACT: 
Colleen  W.  Comerford.  (312)  886-6034. 
SUPPLEMENTARY  INFORMATION:  In 
today's  action.  USEPA  is  approving  the 
VOC  SIP  revisions  that  were  enacted  in 
Wisconsin  by  means  of  Natural 
Resources  Board  Order  Number  A-36- 
82,  and  that  became  effective  on  August 
1, 1983.  These  revisions  are  meant  to 
clarify  the  VOC  RACT  rules,  and  to 
allow  the  WDNR  to  extend  the  RACT 
compliance  date  for  certain  can  coating 
operations. 

Proposed  Revisions  to  NR  154.01 

The  definition  for  "beaded  can", 
identified  at  NR  154.01  (28m)  of  the 
WAC,  has  been  deleted.  USEPA 
approves  the  deletion  because 
Wisconsin  has  stated  that  the  definition 
was  submitted  erroneously  to  USEPA. 
USEPA  also  approves  the  addition  of  a 
definition  for  "energy  intensive  control 
device."  This  definition  is  identified  at 
NR  154.01  (68m)  of  the  WAC.  and  means 
an  air  pollution  control  device  which 
consumes  energy  at  a  rate  in  excess  of 
that  required  to  heat  the  exhaust  gas 
from  70°F  to  SOOT,  taking  into  account 
enei^y  recovered  in  the  form  of  heat  or 
organic  compounds.  This  definition  was 
added  to  the  WAC  in  order  to  satisfy  a 
condition  that  was  set  by  USEPA.  and 
committed  to  by  the  State  of  Wisconsin, 
on  March  25. 1982,  in  order  to  correct  a 
deficiency  in  NR  154.13(13)(d). 

Proposed  Revisions  to  NR  154.13 

In  the  original  notice  of  proposed 
rulemaking  (49  FR  24543:  June  14, 1984). 
and  the  subsequent  reproposal  (50  FR 
285:  January  3, 1965),  USEPA  proposed 
to  approve  three  revisions  to  WAC 
Section  NR  154.13.  Control  of  Organic 
Compound  Emissions.  They  pertain  to 
subsections  NR  154.13(4)(b)3,  NR 
154.13(4)(c)3,  and  NR  154.13(13)(b)l.c. 

The  revision  to  NR  154.13(4)(b)3 
clarified  the  WDNR's  intent  with 
regards  to  capture  systems.  The  revision 
provides  that,  in  evaluating  the 
efficiency  of  a  fume  capture  system  to 
determine  whether  it  is  adequate  to 
meet  VOC  emission  limits,  one  must 


employ  the  equations  identified  at  NR 
154.13(13)(b)l.c.  which  ensure 
equivalency  with  other  types  of  control 
methods  on  a  solids  applied  basis.  (See 
May  5. 1980,  memorandum  from  Richard 
G.  Rhoads,  Director.  Control  Programs 
Development  Division,  to  Chief,  Air 
Programs  Branch,  Regions  I — X, 
Procedure  to  Calculate  Equivalency  with 
the  CTG  Recommendations  for  Surface 
Coating.)  The  revision  to  the  WAC 
provides  for  obtaining  equivalent  VOC 
reductions  (to  that  required  by  using 
RACT  coating  limits)  when  add-on 
control  is  used. 

The  equations  identified  at  NR 
154.13(13)(b)l.c.  are  located  in  the 
section  on  internal  offsets.  USEPA 
approves  the  revision  to  NR 
154.13(4)(b)3.  with  the  understanding 
that  the  section  merely  incorporates  the 
equations  by  reference  without 
incorporating  any  other  parts  of  the 
section  on  internal  offsets.  In  other 
words,  a  source  that  seeks  to  determine 
the  capture  efficiency  on  its  controls 
may  not  take  advantage  of  any  benefits 
of  internal  onsets  unless  it  complies 
with  all  applicable  parts  of  NR 
154.13{4)(b). 

Therefore,  in  calculating  the 
applicable  capture  efficiency,  a  source 
that  is  not  applying  for  an  internal  offset 
may  only  include  in  the  calculation 
those  coatings  used  on  the  line  to  be 
controlled.  If  one  pollution  control 
device  is  to  control  more  than  one  line, 
then  the  efficiency  of  the  capture  system 
on  each  line  must  be  great  enough  to 
insure  that  the  emission  rate  on  each 
line  is  no  greater  than  it  would  be  if 
compliance  coatings  were  used  on  each 
line.  Also,  weighted  averages  may  not 
be  used  in  calculating  the  applicable 
capture  efficiency  for  a  source  not 
applying  for  an  internal  offset. 

The  revision  to  NR  154.13(4)(c)3 
extends  the  final  compliance  date  for 
certain  can  coating  operations  to  the 
end  of  1985.  The  following  interim  limits 
are  in  effect  from  December  31. 1982,  to 
December  31. 1985.  for  the  operations 
hsted  below. 


Soiree 


(1)  Sheet  basecoM  (extenor  wid  Manor 
and  ovarvarmsh  oparabons). 

(2)  End  seahng  cornpound  operations ._... 


4  0  Os/gaHon. 
4.3fea/galton. 


This  compliance  date  extension  is 
consistent  with  USEPA  policy  as 
expressed  in  "Approval  of  Revised 
Compliance  Schedule  for  Control  of 
Volatile  Organic  Compounds  from 
Certain  Can  Coating  Operations"  (47  FR 
10293;  March  la  1982).  This  notice 
restates  USEPA's  policy  to  approve 
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extensions  of  VOC  SIP  compliance 
schedules  when  they  will  facilitate  the 
expeditious  conversion  to  low-solvent 
technology.  USEPA  approves  the 
compliance  date  extension,  as  contained 
in  Section  NR  154.13{4)(c)3  of  the  WAC. 
USEPA  also  approves  the  revision  to 
NR  154.13(13)(b)l.c.  It  streamlines  the 
equation  that  determines  the  theoretical 
volume  fraction  of  solids  that  can  be 
present  in  the  coating  (D„),  or  ink.  in 
order  to  meet  the  allowable  emission 
rate  for  each  coating  or  printing  line. 
The  new  equation  contains  no 
substantive  change,  and  has  been 
revised  to  read: 


D,2...  n=l- 


(A..2  -  n) 
(P>.2 ...  n) 


Ai,2 ...  n  means  the  allowable 
emission  rate  for  each  coating  or 
printing  line  in  kilograms  per  liter 
(pounds  per  gallon]  of  coating  or  ink. 
excluding  water,  delivered  to  the 
applicator.  Pi  .2 ...  n  means  the  density  of 
the  solvent,  in  kilograms  per  hter 
(pounds  per  gallon),  used  in  the  coating, 
or  ink.  delivered  to  the  applicator.  Ai,2 
...  n  and  Pi,2  ...  n  are  calculated  on  a 
daily  weighted  average  basis.  NR 
154.13{13)(b)  addresses  internal  offsets 
which  must  be  submitted  to  USEPA  as 
SIP  revisions  before  they  become 
effective  as  required  by  NR  154.02(3). 

Conclusion 

USEPA  has  reviewed  the  revisions  to 
Sections  NR  154.01  and  NR  154.13  of  the 
WAC,  as  discussed  in  detail  in  the  June 
14. 1984  (49  FR  24543),  and  the  January  3, 
1985  (50  FR  285),  notices  of  proposed 
rulemaking.  The  complete  text  of  these 
revisions  can  be  found  in  the  WAC. 
During  the  30-day  public  comment 
period.  USEPA  received  no  comments. 
Therefore,  USEPA  finally  approves  the 
revisions  to  NR  154.10  and  NR  154.13  of 
the  WAC. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  60  days  from  today.  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Incorporation  by 
reference.  Ozone,  Hydrocarbons, 
Intergovernmental  relations. 


Note. — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Wisconsin  was  approved  by  the  Director  of 
the  Federal  Re^pster  on  July  1, 1982. 

Dated:  July  29, 1965. 
Lee  M.  Thomas. 

Administrator. 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Subpart  YY— Wisconsin 

Title  40  of  the  Code  of  Federal 
Regulations.  Chapter  I.  Part  52  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-764i 

2.  Section  52.2570  is  amended  by 
adding  paragraph  (c)(40)  as  follows: 

§52.2570    IdantHicatlon  of  Plan. 
***** 

(c)  •  *  * 

(40)  On  November  17. 1983.  Wisconsin 
submitted  revisions  to  Sections  NR 
154.01.  Definitions,  and  NR  154.13. 
Control  of  Organic  Compound 
Emissions,  of  the  Wisconsin 
Administrative  Code.  These  revisions 
clarify  the  volatile  organic  compound 
RACT  rules  and  establish  an  extended 
RACT  compliance  date  for  certain  can 
coating  operations.  On  July  11, 1984, 
Wisconsin  submitted  additional 
information  revising  the  original 
submittal. 

(i)  Incorporation  by  reference 

(A)  Board  Order  A-36-82, 
incorporating  revisions  to  NR  154.01  and 
NR  154.13  of  the  Wisconsin 
Administrative  Code,  became  effective 
in  the  State  of  Wisconsin  on  August  1, 
1983. 
•        •        •        *        * 

[FR  Doc.  85-18595  Filed  8-8-a5:  8:45  am) 
■NXiNaCOOE  6sao-so-« 


40  CFR  Part  60 
[A-4-FRL-2878-2) 

Standards  of  Performance  for  New 
Stationary  Sources;  Delegation  of 
Additional  Standards  to  Kentucky 

AQENCY:  Environmental  Protection 

Agency. 

action:  Delegation  of  authority. 

summary:  On  May  1, 1984.  the  Kentucky 
Natural  Resources  and  Environmental 
Protection  Cabinet  requested  that  EPA 
delegate  to  the  State  the  authority  to 
implement  and  enforce  EPA's  new 
source  performance  standards  (NSPS) 
for  additional  categories  of  air  pollution 


sources  (listed  below  under 
"Supplementary  Information").  Since 
EPA's  review  of  pertinent  Kentucky 
laws,  rules,  and  regulations  showed 
them  to  be  adequate  to  implement  and 
enforce  these  Federal  standards,  the 
Agency  has  delegated  authority  for  them 
to  Kentucky.  Affected  sources  are  now 
under  the  jurisdiction  of  the  State  rather 
than  EP.'\. 

EFFECTIVE  DATE:  June  19. 1985. 

ADDRESSES:  Copies  of  the  State's 
request  and  EPA's  letter  of  delegation 
are  available  for  public  inspection  at 
EPA's  Region  IV  office.  345  Courtland 
Street.  NE.,  Atlanta,  Georgia  30365.  All 
reports  required  pursuant  to  the  newly 
delegated  standards  (listed  below] 
should  be  submitted  to  the  Kentucky 
Division  of  Air  Pollution  Control,  Ft. 
Boone  Plaza,  18  Reilly  Road,  Frankfort, 
Kentucky  40601.  rather  than  to  EPA 
Region  IV. 

FOR  FURTHER  INFORMATION  CONTACT 

Melvin  Russell  of  the  EPA  Region  IV  Air 
Management  Branch  at  the  above 
address,  telephone  404/881-2864  (FTS 
257-2864). 

SUPPt^MENTARY  INFORMATION:  Section 
301.  in  conjunction  with  sections  101, 
110.  and  111  of  the  Clean  Air  Act. 
authorizes  EPA  to  delegate  authority  to 
implement  and  enforce  the  Standards  of 
Performance  for  New  Stationary 
Sources  (NSPS) — Section  111.  to  any 
state  which  has  adequate 
implementation  and  enforcement 
procedures. 

On  April  12. 1977.  EPA  delegated  to 
Kentucky  authority  to  implement  and 
enforce  NSPS  in  existence  at  that  time. 
As  additional  categories  have  been 
promulgated,  the  State  has  requested 
authority  for  them;  EPA  has  responded 
by  making  supplemental  delegations  of 
authority  for  NSPS  on  December  5, 1980. 
March  26. 1981.  January  1. 1982.  July  6. 
1982  and  April  17. 1985.  On  May  1. 1984 
the  Kentucky  Natural  Resources  and 
Environmental  Protection  Cabinet 
requested  a  delegation  of  authority  for 
the  following  NSPS  as  promulgated  in  40 
CFR  Part  60. 

40  CFR  Part  60  Subpart— Source 
Category 

Ka — Storage  Vessels  for  Petroleum 
Liquids  Constructed  after  May  18. 
1978 
KK — Lead-Acid  Battery  Manufacturing 

Plants 
NN— Phosphate  Rock  Plants 
UU — Asphalt  Processing  and  Asphalt 
Roofing  Manufacture 
After  a  thorough  review  of  the 
request,  the  Regional  Administration 
determined  that  such  delegation  was 
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appropriate  with  the  conditions  set  forth 
in  the  original  delegation  letter  of  April 
12, 1977,  and  granted  the  State's  request 
in  a  letter  dated  June  19, 1985.  Kentucky 
sources  subject  to  the  NSPS  listed  above 
are  now  under  the  jurisdiction  of  the 
State  of  Kentucky. 

(Sees.  101. 110,  111,  and  301  of  the  Clean  Air 
Act  (42  U.S.C.  7401,  7410,  7411.  7601)). 

Dated:  July  26, 1985. 
|ohn  A.  Little. 

Acting  Regional  Administrator. 
(FR  Doc.  85-18882  Filed  8-8-85;  8:45  amj 

BILUNG  CODE  6S60-50-M 


40  CFR  Part  65 
[A-5-FRL-2877-9] 

Delayed  Compliance  Order  for  Atec 
Industries,  Inc.,  Canfield,  OH 

AQENCV:  U.S.  Environmental  Protection 

Agency. 

action:  Final  rule. 

summary:  The  Administrator  of  the 
USEPA  hereby  issues  a  delayed 
Compliance  Order  (DCO)  to  Atec 
Industries,  Inc.  The  DCO  requires  the 
company  to  bring  volatile  organic 
compound  (VOC)  emissions  from  its 
surface  coating  line  into  compliance 
with  Ohio  Administrative  Code  Rule 
3745-21-09(U).  part  of  the  federally 
approved  Ohio  State  Implementation 
Plan  (SIP). 

EFFECTIVE  DATE:  This  Final  Rulemaking 
becomes  effective  on  August  9, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  Dimatteo.  U.S.  Environmental 
Protection  Agency,  Air  Compliance 
Branch,  230  South  Dearborn  Street, 
Chicago,  Illinois  60604,  (312)  353-1621. 
SUPPLEMENTARY  INFORMATION:  On  April 
11, 1985,  the  Regional  Administrator  of 
USEPA's  Region  V  Office  published  in 
the  Federal  Register  (50  FR  14259)  a 
notice  proposing  to  issue  a  DCO  to  Atec 
Industries.  Canfield,  Ohio.  The  notice 
asked  for  public  comments  by  May  13, 
1985. 

No  public  comments  were  received  in 
response  to  the  notice.  Therefore, 
effective  this  date,  an  Order  is  issued  to 
Atec  Industries  by  the  Administrator  of 
the  USEPA,  pursuant  to  the  authority  of 
section  113(d)  of  the  Clean  Air  Act.  The 
Order  places  Atec  Industries  on  a 
schedule  to  bring  its  surface  coating  line 
into  compliance  with  Ohio  Rule  3745- 
21-09{U),  part  of  the  federally  approved 
SIP.  as  expeditiously  as  possible.  If  the 


conditions  of  the  Order  are  met,  it  will 
permit  the  company  to  delay  compliance 
with  the  SIP  regulation  until  December 
31, 1985.  Citizen  suits  under  section  304 
of  the  Act  are  precluded  until  that  date. 

Under  section  307(b)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
Circuit  by  60  days  from  today.  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  65 

Intergovernmental  relations,  Air 
pollution  control. 

This  notice  is  issued  under  authority  of 
section  113  of  the  Clean  Air  Act.  as  amended 
(42  U.S.C.  7413  and  7801). 


Dated:  July  29. 1985. 
Lee  M.  Thomas, 

Administrator. 

PART  65— DELAYED  COMPUANCE 
ORDERS 

In  consideration  of  the  foregoing. 
Chapter  I  of  Title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7413  and  7601. 

2.  By  adding  an  entry  to  the  table  in 
§  65.400  to  read  as  follows: 

§65.400    Fecteral  Delayed  Compttanc* 
Orders  issued  under  section  1 13(dM1).  (3). 
(4)  and  (5)  of  ttts  Act 


SouFca 

Location 

Order  No. 

SIP  regulation  (s) 
involved 

Dale  of  Federal  Reader      ,.„„^„,  ^ 
propoeal                  ""*jj"^ 

Atec  IndusiriM 

Cwifirtd.  OH 

To  tM  assigried 

Rule  3745-21-09  (U) 

8/9/85 „.          12/31/86 

[FR  Doc.  85-18881  Filed  8-&-«5;  8:45  am) 

BILUNO  CODE  SS8»-S(Mi 


40  CFR  Part  61 
IA-1-FRL-2876-6] 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Maine;  Lincoln 
Attainment  Status  Designation 

agency:  Environmental  Protection 
.  Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  EPA  is  approving  a  request 
by  the  State  of  Maine  to  redesignate  the 
Town  of  Lincoln,  Maine  from  primary 
and  secondary  nonattainment  of  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  total  suspended 
particulated  (TSP)  to  secondary 
nonattainment  only.  This  action 
acknowledges  an  improvement  in  air 
quality  in  the  Town  of  Lincoln  due  to  an 
implemented  control  strategy  at  the 
Lincoln  Pulp  and  Paper  Company,  Inc. 
Under  section  107  of  the  Clean  Air  Act, 
the  designation  of  attainment  status  may 
be  changed  where  warranted  by  the 
available  data. 

EFFECTIVE  DATE:  This  action  will  be 
effective  October  8, 1985  unless  notice  is 
received  within  30  days  that  adverse  or 
critical  comments  will  be  submitted. 


ADDRESSES:  Comments  may  be  mailed 

to  Louis  F.  Gitto,  Director,  Air 
Management  Division,  Room  2312,  JFK 
Federal  Building,  Boston,  MA  02203. 
Copies  of  the  submittal  and  EPA's 
evaluation  are  available  for  public 
inspection  during  normal  business  hours 
at  the  Environmental  Protection  Agency. 
Room  2312,  JFK  Federal  Bldg..  Boston. 
MA  02203;  and  the  Maine  Department  of 
Environmental  Protection,  Ray  Building. 
Hospital  Street  Augusta.  ME  04333. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  Kulstad.  (617)  223-4865.  FTS:  223- 
4865. 

SUPPLEMENTARY  INFORMATION:  On 

March  5. 1985,  the  Commissoner  of  the 
Maine  Department  of  Environmental 
Protection  submitted  a  request  to 
redesignate  the  Town  of  Lincoln.  The 
redesignation  formally  acknowledges 
the  attainment  of  the  primary  NAAQS 
for  TSP  in  Lincohi. 

Background 

The  Town  of  Lincoln  was 
redesignated  as  a  nonattainment  area 
for  the  primary  and  secondary  NAAQS 
for  TSP  on  December  20, 1963  (48  FR 
56219).  The  redesignation  was 
challenged  in  the  U.S.  Court  of  Appeals 
for  the  First  Circuit  by  the  Lincoln  Pulp 
and  Paper  Company,  Inc.  (the  Company) 
and  the  Town  of  Lincoln.  That  challenge 
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has  been  temporarily  stayed  pending 
rulemaking  action  to  resolve  the  issues. 

On  May  1. 1985.  EPA  published 
approval  of  a  plan  for  the  attainment  of 
the  primary  TSP  sandards  (50  FR  18483) 
that  required  controls  on  point  and 
fugitive  sources  of  particulate  emissions 
at  the  Company.  These  controls  were 
implemented  by  September  1983,  and 
have  resulted  in  a  284  ton  per  year 
reduction  in  point  source  emissions  and 
further,  unquantified  reductions  in 
fugitive  emissions. 

Redesigns  tion 

Upon  a  state's  request  for 
redesignation  of  an  area,  EPA  reviews 
all  available  information  relative  to  the 
attainment  status  of  the  area.  This 
includes  the  most  recent  eight 
consecutive  quarters  of  quality  assured, 
representative  ambient  air  quality  data, 
and  evidence  of  an  implemented  control 
strategy  that  EPA  has  fully  approved. 

The  State's  request  addresses  all  of 
the  EPA  requirements: 

(A)  Ambient  air  quality  data  from  the 
three  TSP  monitoring  sites  in  Lincoln 
show  no  violations  of  the  primary 
standards  over  the  most  recent  eight 
quarters  (January,  1983  through 
December,  1984).  Monitoring  was 
conducted  on  a  daily  basis  over  this 
period. 

(B)  The  control  strategy  for  the  area, 
which  EPA  approved  on  May  1, 1985, 
was  required  under  the  terms  of  an  air 
emission  license  issued  by  the  Maine 
Department  of  Environmental  Protection 
on  March  9, 1983.  The  controls  were 
implemented  on  significant  point  and 
fugitive  emission  sources  at  the 
Company  between  March  and 
September  1983.  The  State's  submission 
contains  a  memorandum  documenting 
that  the  Company  is  complying  with  the 
control  strategy. 

(C)  Modeling  that  was  conducted  for 
the  attainment  plan  with  the  ISC 
downwash  and  Valley  models  predicts 
no  violations  of  the  primary  TSP 
standards  at  representative  operating 
loads  which  yield  highest  impacts.  The 
modeling  corroborates  that  the 
improved  air  quality  in  the  area  resulted 
from  the  licensed  control  strategy. 

Although  the  Company  has  combined 
gas  flows  through  a  common  stack,  this 
action  is  consistent  with  the  recently 
revised  stack  height  regulations 
concerning  "dispersion  techniques,"  40 
CFR  51.1{hh),  promulgated  by  EPA  on 
July  8, 1985  (50  FR  27892),  EPA  evaluated 
the  merged  gas  streams  as  dissociated 
flows  and  demonstrated  that  the 
primary  standard  for  TSP  would  still  not 
be  violated. 

EPA  has  reviewed  the  Maine  DEFs 
request  with  its  supporting  data  and  has 


determined  that  the  redesignation 
should  be  approved.  For  more  details  on 
EPA's  review,  see  the  technical  support 
document  available  at  the  locations 
listed  in  the  ADDRESSES  section  of  this 
notice. 

Final  Action:  EPA  is  approving  this 
redesignation,  submitted  on  March  5, 
1985,  to  nonattainment  of  the  secondary 
NAAQS  for  TSP  in  the  Town  of  Uncoln. 
Maine. 

Since  EPA  views  this  redesignation  as 
noncontroversial,  we  are  taking  this 
action  without  prior  proposal.  This 
action  will  be  effective  October  8, 1985. 
However,  if  EPA  is  notified  within  30 
days  that  adverse  or  critical  comments 
will  be  submitted,  we  will  withdraw  this 
action  and  publish  a  new  rulemaking 
proposing  the  action  and  establishing  a 
comment  period. 

Under  5  U.S.C.  section  605(b),  I  certify 
that  this  redesignation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (see 
46  FR  8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  60  days  from  today.  This 
action  may  not  be  challenged  late  in 
proceedings  of  enforce  its  requirements. 
(See  307(b)(2).) 

List  of  Subjects  in  40  CFR  Fart  81 

Air  pollution  control.  National  parks, 
Wilderness  areas. 

Dated:  July  29, 1985. 
Le«  M.  Thomas, 

Administrator. 

PART  81— {AMENDED] 

Part  81  of  Chapter  L  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  The  authority  citation  for  Part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

§81.320    [Amended] 

2.  In  §  81.320  Maine,  in  the  attainment 
status  designation  table  for  Total 
Suspended  Particulates  (TSP),  in  the 
entry  for  "Lincoln",  the  designation 
under  "Does  not  meet  primary 
standards"  is  removed. 

[FR  Doc.  85-18596  Filed  ft-8-85;  8:45  am] 
MLUMOcooE  wao-ao-M 


40  CFR  Part  761 

I  OPTS  620350;  TSH  FRL  2835-6] 

Polychlorinated  Biphenyls  in  Electrical 
Transformers 

Correction 

In  FR  Doc.  85-16851,  beginning  on 
page  29170  in  the  issue  of  Wednesday, 
July  17, 1985,  make  the  following 
corrections: 

1.  On  page  29179,  third  column,  fourth 
line,  "fault-failure,"  should  read,  "fault- 
related  failure". 

2.  On  the  same  page  and  in  the  same 
column,  thirty-third  line,  "other"  should 
read  "others". 

3.  On  page  29199,  second  column,  in 

§  761.3,  the  second  defmed  term  reading 
"Industrial  buildings"  should  read 
"Industrial  building". 

4.  On  page  29201,  third  column,  in 
§  761.40{j)  third  line,  "others"  should 
read  "other", 

BILLING  COOE  1S05-01-W 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 
[Docket  No.  FEMA  6671] 

Flood  Insurance;  Suspension  of 
Community  Eligibility;  Connecticut  et 
aL 

agency:  Federal  Emergency 
Management  Agency,  FEMA. 

action:  Final  rule. 

SUIMMARY:  This  rule  lists  communities, 
where  the  sale  of  flood  insurance  has 
been  authorized  under  the  National 
Flood  Insurance  Program  (NFIP),  that 
are  suspended  on  the  effective  dates 
listed  within  this  rule  because  of 
noncompliance  with  the  floodplain 
management  requirements  of  the 
program.  If  FEMA  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 

EFFECTIVE  DATES:  The  third  date 
("Susp.")  listed  in  the  4th  column. 
FOR  FURTHER  INFORMATION  CONTACT: 

Frank  H.  Thomas,  Assistant 
Administrator,  Office  of  Loss  Reduction, 
Federal  Insurance  Administration,  (202) 
648-2717,  500  C  Street,  Southwest, 
FEMA— Room  416,  Washington,  D.C. 
20472. 

SUPPLEMENTARY  INFORMATION:  The 
National  Flood  Insurance  Program 
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(NFIP),  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended  (42 
U.S.C.  4022)  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program  (42 
U.S.C.  4001-4128)  unless  an  appropriate 
public  body  shall  have  adopted 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  in  this 
notice  no  longer  meet  that  statutory 
requirement  for  compliance  with 
program  regulations  (44  CFR  Part  59  et 
seq.).  Accordingly,  the  communities  are 
suspended  on  the  effective  date  in  the 
4th  column,  so  that  as  of  that  date  flood 
insurance  is  no  longer  available  in  the 
community.  However,  those 
communities  which,  prior  to  the 
suspension  d::te,  adopt  and  submit 
documentation  of  legally  enforceable 
flood  plain  management  measures 
required  by  the  program,  will  continue 
their  eligibility  for  the  sale  of  insurance. 
Where  adequate  documentation  is 
received  by  FEMA,  a  notice 
withdrawing  the  suspension  will  be 
published  in  the  Federal  Register. 

In  addition,  the  Director  of  Federal 
Emergency  Management  Agency  has 
identified  the  special  flood  hazard  areas 

§  64.6    List  of  Eligible  Communities. 


Slate  and  County 


I 

Connecticut  New  l.on<k)n. 


MassactHisetts:. 
BarnstaUe.. 


RagtonN 
Nam  Yorti:  Ulstar 


Region  IV 

Georgia:  Glynn 


Nortti  Carotina: . 
CartarM 


Washington.. 

Tyn-ell 

Masnington .. 
Bertie 


Region  V 
lllinoe:  LaSalle 


Ohio: 


Medina.. 
Oo.. 


Location 


New  London,  city  of.. 

Bam$tat3le.  town  ol... 
Norfolk,  lownot 


Saugerties.  town  of . 


Bnjnswick,  city  of.. 


Unincorporated  areas.. 

Plymouth,  town  of 

Unincorporated  areas.. 

do 

tMindsor,  town  ol 


Pani.  city  of.. 


Bnarwood  Beach,  village  of.. 


in  these  communities  by  publishing  a 
Flood  Hazard  Boundary  Map.  The  date 
of  the  flood  map,  if  one  has  been 
published,  is  indicated  in  the  5th  column 
of  the  table.  No  direct  Federal  financial 
assistance  (except  assistance  pursuant 
to  the  Disaster  Relief  Act  of  1974  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's  initial 
flood  insurance  map  of  the  community 
as  having  flood-prone  areas.  (Section 
202(a)  of  the  Flood  Disaster  Projection 
Act  of  1973  (Pub.  L  93-234),  as 
amended.)  This  prohibition  against 
certain  types  of  Federal  assistance 
becomes  effective  for  the  communities 
listed  on  the  date  shown  in  the  last 
column. 

The  Director  finds  that  notice  and 
public  procedure  under  5  U.S.C.  553(b) 
are  impracticable  and  unnecessary 
because  communities  listed  in  this  final 
rule  have  been  adequately  notified.  Each 
community  receives  a  6-month,  90-day, 
and  30-day  notification  addressed  to  the 
Chief  Executive  Officer  that  the 
community  will  be  suspended  unless  the 
required  floodplain  management 
measures  are  met  prior  to  the  effective 
suspension  date.  For  the  same  reasons, 
this  final  rule  may  take  effect  within  less 
than  30  days. 

Pursuant  to  the  provision  of  5  U.S.C. 


605(b).  the  Administrator.  Federal 
Insurance  Administration,  to  whom 
authority  has  been  delegated  by  the 
Director.  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
stated  in  section  2  of  the  Flood  Disaster 
Protection  Act  of  1973.  the  establishment 
of  local  floodplain  management  together 
with  the  availability  of  flood  insurance 
decreases  the  economic  impact  of  future 
flood  losses  to  both  the  particular 
community  and  the  nation  as  a  whole. 
This  rule  is  and  of  itself  does  not  have  a 
significant  economic  impact.  Any 
economic  impact  results  from  the 
community's  decision  not  to  (adopt) 
(enforce)  adequate  floodplain 
management,  thus  placing  itself  in 
noncompliance  of  die  Federal  standards 
required  for  community  participation:  In 
each  entry,  a  complete  chronology  of 
effective  dates  appears  for  each  listed 
community. 

List  of  Subject  in  44  CFR  Far!  64. 

Flood  insurance.  Floodplains. 

The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et.  »eq.. 
Reorganization  Plan  No.  3  of  1978.  E.0. 12127. 

Section  64.6  is  amended  by  adding  in 
alphabetical  sequence  new  entries  to  the 
table. 


Cotnmunity 
No. 


090100C 

2S0001C 
2552170 

3608638 

1300938 

370043C 
260177B 
370232B 
3702478 
3700I9C 

170406 
3903 79B 


Effective  dates  of  authorization/cancenation  ol  sale  of 
flood  insurance  m  community 


Gloria  Glens  ParV.  village  of 390381 B 


Mar.  24,  1972,  Emefg.;  May  2,  1977,  Reg.;  Aug.  19,  1985. 
Susp. 

Oct.  27.  1972,  Emerg.;  April  3,  1978.  Reg ;  Aug  19.  1985. 

Susp 
July  10,   1985.  Emerg.;  Aug.  20,   1971,  Reg.;  Aug    19. 

1985.  Susp. 


Jan.   16.  1975.  Emerg.;  Aug.   19,  1985,  Reg.;  Aug.  19, 
1985,  Susp. 


Mar.  6,   1974,  Emerg.;  Aug    19,   1985,  Reg.;  Aug.   17, 
1985,  Susp. 

Nov    19,  1971,  Emerg.;  May  15,  1980,  Reg.;  Aug.  19, 

1985,  Susp. 
Apr.   11,  1974,  Emerg.;  Aug.   19,  1985,  Reg.;  Aug.  19, 

1985,  Susp. 
May  8.   1975.  Emerg.;  Aug.   19.   1985,  Reg.;  Aug.   19, 

1985,  Susp 
Jan.  24,  1975,  Emerg;  Aug.  19,  1985,  Reg.;  Aug    19, 

1985,  Susp. 
Mar.   14,  1974,  Emerg;  July  18,  1977.  Reg.;  Aug.   19, 

1965,  Susp 


Mar.  21,  1975,  Emerg.;  Aug.  19,  1985,  Reg.;  Aug  19, 
1985,  Susp. 

Apr    16.  1975,  Emerg.;  Aug.  19.  1985.  Reg.;  Aug.  19. 

1985.  Susp 
Aug.  12.  1975.  Emerg.;  Aug.  19,  1965,  Reg.;  Aug.  19, 

1985,  Susp 


Special  flood  hazard  area 


June  28.    1974.   May  2.    1977 
and  Oct  1. 19S3. 

Feb  2.  1975.  Apr  3.  1978  wid 

Oct  1.  1963 
Aug.  7.  1970.  July  1.  1974  wid 

Oct  29,  1976. 


May  31,   1974,   and  May  21. 
1976. 


May  24,  1974,  Jaa  9.  1978  wid 
June  19,  1963. 

Feb    14.   1975.  May  IS,   1960 

and  Oct  1.  1963. 
May  20.  1977 

Jan.  10.  1975.  and  Jiiy  22. 

1977. 
June  9.  1978 

Sept  20.  1974.  Aug.  20.  1976 
and  July  18.  1977. 


Apr.  5,  1974,  Oct  31.  1975  and 
Nov.  9.  1979. 

Mar.  15,  1974  and  Apr.  23, 

1976 
Mar.  IS.  1974  and  Apr.  23. 

1976. 


Data' 


Aug.  19.  1965. 

Do. 
Oo 

Do. 

Aug.  17.  1965 

Aug.  19.  1965 
Do 
Do. 
Do. 
Do. 

Do 

Do 
Do 
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Stal*  aid  County 


C«*Mii«:  Sar  Owgo.. 


Wi 


SnotHJiMh 

Grays  HvDor.. 


Somarsst.. 


Aroostook.. 
Somanol-. 


FrarUn... 

n«gton  It 
v«r 

r  York  Fulton 


Wayna.. 


Beits 

Someraal.. 


Dtuotm... 


Somarsat.. 
CHaslar 


IV 


Alabama: 
8M>. 


Qraana.. 


Jettanon 

Fr»*ln 

Cfinlon 

Montgomery.-.. 
Mcnenry  ...„..^.. 
Piitnam.._™„„^ 


Effingham- 


Localon 


Poway,  city  of. 

Bonnan  Fary.  dly  ol  - 

□anwigion.  toMiaf 

Ekna.  alyof 


Oatrort.  town  a* . 


IM.  Vernon,  town  ol 

Naw  F^raarxl  town  of.. 

OiMMit.  town  of _»...... 

Ptimrfn,  town  ol 


Vanceboro.  loan  of.. 

wsfms,  Ivn  of.......... 

IMeld.  town  of 


ol 

o«._ 

Oistnct  loiwnsn^)  o( 

Jalfer3on,  townslup  of ... 

Rtflli.  toaaiafi^  oiL. _-.._ 

South  Canaan.  iLMniship  of.. 

Slonycreatt.  township  of 

ol 


Eutaw.  aly  of 

Giaairtxjiu,  dty  oIl. 


Bcnnia,  vMage  of.. 


Keymport  viHaga  ol- 
LilcWtald,  city  ol 


McCuftim  Lake,  vilaga  ol.. 
McNabb.  Mtage  ol 

Saaton.  v«aos  ol 

Tautopoks,  vMage  of 


Conwnumy 
No. 


3802906 

1MM2S 
20M18SC 

060702S 

1«X»1C 

S30233A 
S30060e 


2303S7A 
230241A 
2303658 
2300206 
2303666 
23032SA 
2303496 
2303S3A 

3614006 

4221 59A 
421378A 
4220S0A 
421Se7A 
422174A 
422S24B 
4214916 

O1O30OA 
010093A 
010336A 

1703066 
1707836 
1706606 
170514B 
170e29A 
170573 

ITOaetA 
1702316 
1706716 


JMI 


ENtctrv*  drtMoj  ■uthortza6on/c«v:^talion  ol  Mto  of 

floott  mnjrmcw  m  conwnuraty 


Mar.  19.  W7«,  E«wi«.;  Au»  t«,  19as,  Rag.;  Aug.  IS. 
1SM.SMP. 

Aug.   1.   1979.  Ema>»;  Au«.   19,  1965.  Rag.;  Aug.  ia 

1966.  Swap. 
Apr    21.  1S72.  Enwg.;  Aug.  26.  1976.  Rag..  Aug.   19. 

1966,  Saap. 


Apr  a.  1961.  Einarg.  Aug.  19,  1966.  Ra»;  Aug.  19.  1966. 
Suap. 


Aug.  13.  1974.  Emarg.;  Apr.  22.  1977.  Rag.;  Aug.  19. 
1966.  Suap. 

Sapl  1.  1976.  Emar^.  Aug.  19.  1966.  Raa;  Aug.  19, 

1965.  Sum 
Jnly  29.  1975.  Emar».  Aug.  19.  1965.  Rag..  Aug.  1*i 

1965,  Suap. 


Mar.  15.  1976, 
1966,  S«ap. 

Fat).  9.  1976. 
1965.  Soap 

Doc  26.  1975. 

1965,  Suap. 
May  a   1977. 

1966.  SuapL 
Jan.   19.  1976. 

1965.  Suap 
July  15.   1975. 

1965.SuapL 
May  3.   197a 

1965.  Susp 
Jliy  30.   t97a 

1966.  Suap. 


Emarg.,  Aug.  19, 
Emarg.;  Aug.   19, 

Emarg.;  Aug.  19, 
Emaig.;  Aug.   19. 

Emaig..  Aug.   19, 

Emarg.;  Aug.  19. 
Emarg.;  Aug.   19. 

Eiiiar»;  Aug.  ia 


985,  Rag.; 
965.  Rag.; 
sea  Rag.; 
965.  Rag.; 
965.  Rag.; 
965.  Rag.; 
965,  Rag. 
96a  Rag.; 


Aug.ia  1964.  Emarg..  Aug.   19, 
196aSuipi 


May  12,  1975.  Emarg.;  Aug.   ia 

1965.  Suap. 
Nov    21,  197a  Emarg.;  Aug.  19. 

1965.  Suap 

Mar.  26,  197a  Emarg.;  Aug.  19, 

1966.  Suap. 

Mar   9.  1«7a  Emai^.  Aug.  ia 

1966.  SuapL 
July  29.   1975.  Emarg.;  Aug.   19. 

1965.  Suap. 
Apr.  21.  197a  Emarg.;  Aug.  ia 

196aS«api 
Mar.   10,  1976,  Emerg.;  Aug.  19. 

1965.  Suap. 


May  26.  1975.  Efltarg.;  Aug.  19. 

1965.  Suap. 
July  23.  1974.  Emerg.;  Aug.   19. 


Mw    ia  1975.  Emaig..  Aug.  19. 
1965.  Suap. 


Sapt  10.  1975.  Emarg.;  Aug.  19, 

1966.  Saap. 
May  21.  197a  Emarg.;  Aug.  ia 

1966.  Suap. 
July  19.  1978.  Emar^  Aug.   19. 

U6a  Suap. 
June  4.   1975.  Emarf.;  Aug.   19. 

1985.  Suap. 
M«.  3.   1975.  Emarg.;  Au»   ia 

196a  Suap. 
July  13.  197a  Emaig.;  tuf.   ia 

1965.  Suap. 

Aug.  13,  197a  Enwg.;  Au«.  19. 

1965,  Suap. 

Sapl  a  1975.  Emerg.;  Aug.  19. 

1966.  Suapi 

Aug.  7.  197a  Emer^  Au»  19, 
1965.  SuapL 


Aug.  19, 

Aug.  ia 

Aug.  ia 

Aug.  19. 

Aug.  19, 

Aug.  19. 

Aug.  ia 

Aug.  19. 


96a  Reg.;  Aug.  ia 

9ea  Raa;  Aug.  ia 

9ea  Reg;  Aug.  ia 

96a  Reg.;  Aug.  19. 

96a  Rag.;  Aug.  19. 

965.  Rag..  Aug.  19. 

96a  Raa;  Aua  ia 

965.  Raa;  Aua   ^9. 

965,  Reg.;  Aua  ^9. 
965.  Rea;  Aua  19. 
965.  Rea;  Aua  IB, 


965,  Reg . 
965.  Rea; 
965.  Reg., 
985.  Rea; 
965,  Reg.; 
965,  Rea; 

985.  Raa; 
965.  Rea; 
965.  Reg.; 


Aug.  ia 

Aug.  ia 

Aua  19. 

Aua  19. 

Aug.  19. 

Aug.  19. 

Aua  19. 

Aua  19, 

Aua  19, 


Spaort  kooct  kaiard  area 
KkiMUAeU 


Jan   10,    1978  and  Oac   30, 
1977. 

Nov  2a  1977 


Apr.    21,    1973   and    Apr.    Sa 
1976 


Nov.  M.  1962 . 


June    26,    1974 
1977. 

._ulo 


and  Apr.  22. 


Fee.  21,  1975 

Apr.  iai97S 

Oac   27,    1974   and 

1976. 
Sept  7,  197a 


Oac    10, 


Nov.    29,    1974    and 

1977. 
Fab.  21,  1975 


Jan.    14, 


Fab.  26.  1975  wd  Jai.  7,  1S77. 
Feb.  14.  1975 

Jan.  31.  1975  «id  Aua  8.  197«_ 


Nov.  ia  1974 

Nov.  ia  1974 

Oac  13,  1974 

Jan.  31. 1975 

Oac  20,  1974 

J«i.  3,  1975  and  Oac.  24,  1976 . 

Oac.  20,   1974  and  Sapt   24. 
197a 


Oct  ia  1976.. 

Nov.  8,  1974 

Oac  10. 1976 . 


Feb.    ia    1974    and    May   21. 
t«7& 

Mar  22.  1974  and  July  2.  1976.. 

Mar  21.  1975and  Jar>7.  1977... 
May  17.  1974  and  July  18.  1975 
Mar.  26.  1975 

Sept.  13.  1974.  May  26.  1976. 

Oct    15.    1976   and   Apr.    3. 

1964. 
Mar.  21.  1»75 


Feb.  2^  1974  and  Juna  4,  197a. 

June   28.    1974   and   Mar.    19. 
1978 


Da 

Do. 
Da 

Da 

Do. 

Aua  19.  1968 
Do 


Do. 
Oo. 
Do 
Da 
Do. 
Do. 
Oa 
Do. 

Do. 

Da 
Do 
Do. 
Da 
Da 
Oo. 
Do. 

Do. 
Do. 
Da 

Do 
Do. 
Do. 
Oo. 
Do. 
Do. 

Da 
Da 
Do. 
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Stale  and  County 


Si 
Wabash 

ScM 

Whittey.. 


Minnesota: 
Lyon .... 


Wi 


Wisconsin:   ' 
Shawano.. 


Region  VI 
Oklahoma:  Caddo... 


VH 


kHM: 


Audubon.. 

Harrison... 
Cedar 


Fremont.. 


Missouri: 

Stoddard.. 


St.  FrarK»is.. 

Gentry 

Saline 

DeKalb 


Region  Vin 

Soum  Dakota:  Mmer.. 


Region  K 

Idaho  Franklin 


Washington.  Srx)»iomi8h . 
Idaho:  Franklin 


Location 


Altona.  town  Ol 

North  Libeny,  town  of 

^4onh  Manchester,  city  of.. 

Scottsburg,  city  of 

South  Whitley,  town  of 


Lynd.  city  of 

Unincnrporaled  areas.. 


Bimatnwood.  village  ol.. 
Reeseville.  village  of 


GracetTxxit  totum  ol .. 


Brayton.  city  of „. 

Little  Skhjx,  touMi  of 

Lowden,  city  of 

Oxford  Junction,  city  of.. 
Thurtnan,  city  of 


BeR  City,  dty  of 

Bonn  Terre.  city  of .... 
Darlington,  village  of . 

Malta  Bend,  city  of 

Stewartsville,  city  of ... 


Howard,  city  of.. 


Unincorporated  areas 

Mountlake  Terrace,  city  of . 
Weston,  city  of 


Conwnunity 
No. 


ie004SB 
ie0228B 
180269B 
I80234B 
160301B 

270584A 
270647B 

S504I3B 

ssoiosa 

400023A 

190920A 
190I45A 
I90054B 
1901778 
190394A 

290421B 
2903218 
290146A 
2904028 

2901 17A 

460183 

leooeoA 

530170 
1601S6A 


Effective  dates  of  authorization/cancellation  of  sale  of 
fkxid  insurance  m  community 


Sept  10,  1975,  Emerg.;  Aug.  19.  1985.  Reg:  Aug  19. 

1985,  Suap. 
Feb  24,  1975.  Emerg.;  Aug  19.  1965.  Reg.:  Aug.  19, 

1985,  Suap. 
Mar  24.  1975.  Emerg.;  Aug.  19.  1965,  Reg.;  Aug.  19. 

1985.  Susp. 
Apr.  7.  1975,  Emerg.;  Aug.  19,  1985.  Reg ;  Aug  19.  1985. 

Susp. 
Oct  2.  1975.  Emerg;  Aug.  19.  1985.  Reg.;  Aug  19,1985. 

Susp. 

Nov  8,  1974,  Emerg.;  Aug.  19.  1985,  Reg.;  Aug.  19. 

1985,  Susp 
May  31,  1974.  Emerg.;  Aug.  19,  1985,  Reg;  Aug.  19. 

1985,  Suap. 

May  2,  1975,  Emerg.:  Aug.  19,  1965,  Reg;  Aug.  19. 

1965.  Suap. 
June  26,  1975,  Emerg.;  Aug.  19,  1985.  Reg.;  Aug.  19. 

1985.  Susp. 


Nov  24.  1975.  Emerg.:  Aug.  19.  1965,  Reg.;  Aug.  19. 
1985.  Susp. 


June  9,  1975,  Emerg.;  Aug.  19.  1965.  Reg.;  Aug.  19, 

1985,  Susp. 
Sept.  25,  1975,  Emerg.;  Aug.  19,  1985,  Reg.;  Aug.  19, 

1965,  Susp. 
Oct  1,  1975.  Emerg;  Aug.  19,  1985,  Reg:  Aug  19. 

1985.  Susp 
June  23,  1975,  Emerg.;  Aug.  19,  1985,  Reg.;  Aug.  19, 

1985,  Susp. 
Sept  27,  1976,  Emerg.;  Aug  19.  1985,  Reg.;  Aug.  19, 

1985,  Susp. 

Dec  15,  1976,  Emerg.;  Aug.  19,  1985,  Reg.;  Aug.  19, 

1985.  Susp 
June  20,  1975,  Emerg.;  Aug.  19,  1985,  Reg.;  Aug.  19, 

1985.  Susp 
Doe  23.  1976,  Emerg.;  Aug.  19,  1985.  Reg.;  Aug.  19. 

1985,  Susp 
July  23,  1976,  Emerg.;  Aug.  19,  1965.  Reg.;  Aug.  19. 

1985,  Susp. 
Mar  1,  1976,  Emerg.;  Aug.  19.  1985,  Reg.;  Aug.  19. 

1965,  Susp. 


June  1.  1976.  Emerg.:  Aug.  19.  1965.  Reg.;  Aug.  19, 
1985,  Susp. 


Mar  26,  1964,  Emerg.;  Aug.  19,  1985,  Flag.;  Aug.  19. 

1965,  Susp 
Mar.  18,  1975,  Emerg.;  Aug.  19,  1985.  Reg;  Aug  19. 

1965,  Susp 
Aug.  10,  1976.  Emerg.;  Aug.  19.  1985,  Reg.;  Aug.  19, 

1985,  Susp. 


'  Certain  Federal  assistance  no  kjnger  available  in  special  fkxxJ  hazard  areas. 

Code  for  reading  5th  column:  Emerg.— Emergency:  Reg.— Regular;  Susp— Suspension. 


Special  flood  hazard  area 


Sepl  20.  1974  ano  Apr.  2.  1978. 

Nov    30.    1973   and   Urn    26. 

1976. 
Dec    21.    1973  and  Sept    19. 

1975 
Nov  23.  1973  and  tAm  S.  1976. 

Dec.    21,    1973    wid   Oct    31. 
1975. 

Feb.  14.  1975 _. 

June  17.  1977 


fMay   31.    1974   and   liilay   14. 

1976. 
Nov    IS.    1974   and   Aua    29. 

1975. 


Dec.  6.  1974.. 


Oct  29.  1976 

Oct  25.  1974 

June  28.   1974  and  Feb.  27. 

1976 
June  21.    1974  and  Jvt   16. 

1976. 
Apr  16,  1976 _ 


Oct    18,    1974    and    Nov.    21. 

1975. 
May  31.  1974  and  Nov.  7.  1975. 


Dec.  13.  1974. 


Oct  18.  1974  and  Now.  7.  1975 
Dec  20.  1974 


July  11.  197S_ 


Sep  26.  1975 

July  18.  1975 


Do 
Do 
Do 
Do 
Do 

Oo. 
Do 

Do 
Do. 

Oo. 

Oo. 
Oo. 
Do 
Oo. 
Do 

Oo. 
Oo. 
Oo. 
Do 
Oo. 

Oo. 

Aug.  19.  1966. 
Aug.  19.  1985 
Da 


Jeffery  S.  Bragg, 

Administrator,  Federal  Insurance 

Administration. 

(FR  Doc.  85-18872  Filed  8-8-85;  8:45  am) 

BILUNG  CODE  6716-03-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Part  5 

(CGD  82-002] 

Actions  Against  Seamen's  Licenses, 
Certificates  or  Documents 

agency:  U.S.  Coast  Guard.  DOT. 
action:  Final  rule. 


summary:  This  rule  will  revise  the  supplementary  information: 

regulations  pertaining  to  suspension  and      Background  of  the  Final  Rule 


revocation  proceedings  against  a 
seaman's  license,  certificate,  and/or 
document.  This  action  will  bring  the 
existing  regulations  up  to  date  with 
Statutory  and  case  law  changes  which 
have  occurred  since  the  last  revision 
and  will  provide  for  a  better 
understanding  of  the  procedures  on  the 
part  of  the  affected  public. 

EFFECTIVE  DATE:  September  9, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

CDR  Donald  D.  Stansell  (Project 
Manager)  Office  of  Merchant  Marine 
Safety,  (202)  426-1455,  between  the 
hours  of  7:00  a.m.  and  3:30  p.m.  Monday 
through  Friday,  except  holidays. 


Part  5  of  Title  46  Code  of  Federal 
Regulations,  addresses  administrative 
actions  that  may  be  taken  against  a 
seaman's  license,  certificate  or 
document.  The  last  comprehensive 
revision  to  this  Part  was  completed  in 
1962.  Revision  of  the  existing  regulations 
is  necessary  to  incorporate  new  poUcies. 
correct  inaccuracies,  and  to  incorporate 
changes  resulting  from  legislative 
actions.  For  example.  Pub.  L  97-35 
repealed  a  merchant  seaman's  eligibility 
for  free  U.S.  Public  Health  Service  care. 
To  the  extent  that  the  present 
regulations  refer  to  this  service,  they 
need  to  be  corrected.  Because  numerous 
changes  were  necessary  the  Coast 
Guard  has  rewritten  Part  5  making 
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changes  in  four  broad  areas:  (1]  Policy 
and  procedure;  (2)  statutory  changes;  [3] 
removal  of  unnecessary  or  redundant 
material;  (4)  reorganization  of  the 
material  to  reflect  a  better  flow  of 
information.  Additionally,  the 
numbering  system  has  been  changed  to 
meet  the  requrements  of  the  Fsdwal 
Register.  The  section  numbers  from  the 
proposed  mle  appear  in  parenthesis 
following  the  final  section  numbers  in 
the  public  comment  section. 

Discussion  of  Policy  and  Procedure 

Subpart  H  provides  new  rules  for  the 
admissibility  of  evidence.  The  rule 
requires  that  the  Federal  Rules  of 
Evidence  are  to  be  used  as  a  general 
guide  in  administrative  hearings 
conducted  under  Part  5.  The  Federal 
Rules  of  Evidence  provide  for  liberal 
admission  of  evidence.  It  is  noted, 
however,  that  the  Federal  Rules  of 
Evidence  are  not  binding  and  that 
provisions  have  been  included  for  the 
exclusion  of  certain  specific  sections  of 
the  Federal  Rules  of  Evidence  where 
they  are  not  appUcable  to  administrative 
hearings.  The  use  of  the  Federal  Rules  of 
Evidence  as  general  guidelines  will 
promote  uniformity  in  the  introduction 
of  evidence  and  decisions  on  all 
questions  of  admissibility. 

Section  S545  (5.20-107)  revises  the 
admissibility  of  evidence  regarding  log 
books.  In  general  this  includes,  but  is 
not  limited  to,  the  official  log  book,  other 
engineering  logs,  and  deck  logs. 

Section  5.553  (5.20-140)  provides  for 
the  use  of  video  tape  depositions.  This 
revision  recognizes  the  trend  in  both 
civil  and  criminal  law  practice  to  utilize 
video  tapes  to  record  depositions.  Such 
techniques  will  allow  the  Administrative 
Law  Judge  to  observe  the  demeanor  of  a 
witness  who  would  otherwise  be 
unavailable.  After  the  video  tape  is 
played  at  the  hearing,  a  transcript  of  the 
tape  becomes  available  to  assist 
preparation  and  review  of  any  appeal 
which  might  arise.  This  section  is  further 
revised  to  permit  the  use  of  the 
telephone  to  take  depositions.  This 
change  will  allow  the  opportunity  to 
adjust  questioning  in  light  of  answers 
given  by  a  deponent,  while  still  realizing 
a  savings  in  travel  expenses  and  time 
which  would  otherwise  be  required. 

Section  5.501  (5.20-1)  is  revised  to 
allow  the  Administrative  Law  Jadge  to 
conduct  a  prehearing  conference.  Such 
conference  is  not  mandatory  bat  is 
available  to  the  respondent  and  to  the 
investigating  ofBcer  in  order  to  simplify 
the  issues  involved,  make  stipulations  as 
to  facts  of  the  case,  and  make  necessary 
amendments  to  the  charges. 

Section  5.527  (5.20-65)  is  revised.  This 
revision  allows  the  respondent  to 


"admit"  rather  than  answer  "guilty"; 
"deny"  rather  than  answer  "not  guilty"; 
or  enter  an  answer  of  "no  contest." 
Availability  of  the  answer  of  "no 
contest"  will  reduce  substantially  the 
length  of  those  hearings  in  which  there 
are  no  contested  facts  or  legal  issues  but 
in  which  the  respondent  does  not  want 
to  enter  an  admission.  Savings  will 
result  for  both  the  Coast  Guard  and  the 
individual.  A  "no  contest"  answer  will 
be  treated  by  the  Administrative  Law 
Judge  as  an  admission. 

Siection  5.565  (5.20-147)  is  revised. 
Except  as  provided  in  Section  5.549,  the 
prior  record  of  the  respondent  will  be 
disclosed  to  the  Administrative  Law 
Judge  after  the  conclusions  have  been 
made  as  to  each  charge  and 
specification,  but  only  if  at  least  one 
charge  has  been  found  proved.  The  prior 
record  will  now  include  the  respondent's 
entire  record,  including  any  final  agency 
action  resulting  in  civil  penalties  or 
warnings  under  33  CFR  1.07. 

Section  5.535  (5.20-80)  is  revised.  This 
will  allow  the  testimony  of  the  witness 
during  the  proceeding  to  be  given  by  a 
telephone  conference  call.  The  witness 
will  be  sworn  by  the  Administrative 
Law  Judge  and  a  complete  record  made 
by  the  recorder.  The  Administrative  Law 
Judge  is  charged  with  insuring  that  all 
parties,  including  the  witness,  are 
adequately  identified.  This  provision 
recognizes  the  considerable  savings  in 
both  time  and  money  that  will  result  by 
not  having  to  summon  witnesses  from 
great  distances  for  relatively  short 
periods  of  actual  participation  in  the 
proceedings,  and  will  still  insure  a 
respondent  his  right  to  cross 
examination.  In  those  cases  where  such 
a  procedure  appears  insufficient  to  the 
Administrative  Law  Judge,  the 
Administrative  Law  judge  may  deny  the 
motion  requesting  the  testimony  by 
telephone. 

The  table  found  at  5.560  (5.2&-153)  has 
been  changed  and  now  contains  a 
suggested  range  of  appropriate  orders. 
The  present  scale  of  average  orders  was 
reviewed  and  found  to  be  deficient, 
since  the  facts  in  each  case  are  unique. 
The  age,  experience,  and  maturity  of  the 
respondent,  along  with  evidence  of 
provocation,  mitigation  and  aggravation 
all  play  a  part  in  the  determination  of  a 
fair  and  just  order.  In  addition,  the 
reasonably  foreseeable  impact  of  the 
incident  on  maritime  safety  is 
dependent  upon  the  circumstances 
present  in  each  instance.  The  degree  of 
diligence  expected  of  the  respondent  is, 
in  part,  related  to  the  hazards  present  or 
the  risk  associated  with  the  operation  at 
hand.  Finally,  if  the  table  is  broad 
enough  to  encompass  all  possible  acts  or 
offenses  and  establishes  specific 


determinations,  it  could  limit  the 
flexibility  and  discretion  of  the 
Administrative  Law  Judge.  Apart  from 
the  table,  there  is  adequate  notice  in 
Part  5  regarding  on  expected  order. 
Those  offenses  which  are  considered 
su^iciently  serious  to  either  mandate  or 
urge  revocation  are  listed. 

The  present  regulation  allows  an 
individual  whose  document  or  license 
has  been  revoked  to  apply  for  a  m  w 
document  or  license  after  three  years. 
The  time  when  this  three  year  period 
commence  is  not  defined.  Section  5.901 
specifies  that  this  three  year  period 
commences  after  compliance  with  the 
order  or  voluntary  surrender  of  the 
document  or  license. 

The  Department  of  Transportation 
established  an  experimental  voluntary 
Marine  Safety  Reporting  Program 
effective  1  June  1985.  The  Coast  Guard 
published  an  additim  to  Part  5  of  Title 
46  Code  of  Federal  Regulations  to 
implement  the  program  on  5  June  1965  in 
Volume  50  FR  page  23693.  Since  this 
rulemaking  will  replace  all  of  Part  5,  the 
recent  change  had  to  be  added  to  this 
final  rule.  It  appears  as  Section  5.64. 
This  is  a  temporary  program  and  will 
terminate  no  later  than  1  June  1986. 

General  Comments 

Numerous  general  comments  were 
made  on  the  changes  brought  about  by 
the  recent  codification  and  enactment 
into  positive  law  of  Subtitle  II  of  Title 
46,  United  States  Code.  The  changes  to 
authority  citations  and  references  have 
been  made  to  conform  to  the  recodified 
Title. 

Public  Comments 

Fourteen  submittals  were  received  on 
this  proposal.  All  were  generally  in 
favor  of  the  rule  change,  but  each  made 
comments  on  specific  sections  of  the 
proposed  rule. 

Section  5.15  (5.02-10) 

One  comment  concerning  9  5.15  (5i)2- 
10)  recommended  deleting  the  word 
"official"  in  the  definition  of  an 
investigating  officer  and  adding  "officer 
or  enlisted  member  or  civilian 
employee"  to  better  clarify  the  term.  The 
Coast  Guard  disagrees  and  feels  the 
term  official  is  sufficient  to  qualify  the 
designation. 

Two  comments  concerning  §  5.15 
(5.02-10)  objected  to  the  use  of 
investigating  officers  other  than 
commissioned  officers  because  these 
proceedings  are  of  critical  importance  to 
the  livelihood  of  merchant  seamen  and 
deserve  individuals  of  rank  and 
authority  fully  quahfied  to  meet  the 
demands  of  this  responsibility.  The 
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Coast  Guard  is  fully  aware  of  its 
responsibility  to  merchant  seamen. 
However,  limiting  this  designation  to 
commissioned  officers  would  unduly 
limit  the  Coast  Guard  in  its 
administration  of  these  regulations. 

Section  5.23  (5.02-25) 

One  comment  on  this  section  suggests 
that  the  existing  regulation,  §  5.05-17, 
which  states  that  a  charge  does  not 
constitute  evidence  of  guilt,  be  retained 
in  the  new  regulations.  The  Coast  Guard 
agrees  and  this  regulation  will  reflect 
that  the  mere  charging  of  an  individual 
does  not  constitute  evidence  and 
further,  that  no  inference  may  be  drawn 
from  the  fact  the  individual  has  been 
subject  to  a  charge. 

Section  5.31  (5.02.45) 

One  comment  concerning  §  5.31 
(5.02.45)  objects  to  the  inclusion  of 
"physical  disability"  in  the  de^nition 
and  does  not  believe  the  statute 
intended  revocation  or  suspension  if  a 
seaman  became  disabled  while  in  the 
service  of  a  vessel  and  unable  to 
perform  required  duties.  The  Coast 
Guard  does  not  agree  with  this 
comment.  It  is  the  intent  of  the  statute 
which  provides  the  bases  for  suspension 
and  revocation  (46  U.S.C.  7703)  that  the 
Coast  Guard  have  the  ability  to  suspend 
or  revoke  the  license,  certificate  or 
merchant  mariner's  document  of  anyone 
who  performs  an  act  of  incompetence 
while  serving  under  it.  Those  unable  to 
perform  required  duties  should  not 
continue  to  be  able  to  represent 
themselves  as  authorized  to  serve  under 
that  license,  certificate  or  document. 

Section  5.33  (5.02-50) 

One  comment  suggested  revising  this 
section  to  limit  a  charge  of  violation  of 
law  or  regulation  under  46  U.S.C.  7703  to 
a  violation  of  law  or  regulation  intended 
to  promote  marine  safety  or  protect  the 
navigable  waters.  The  Coast  Guard 
agrees  and  this  language  has  been 
incorporated  in  the  final  rule. 

Section  5.57(5.03.05) 

One  comment  expressed  concern  that 
the  Coast  Guard,  in  its  proposed 
regulations,  interprets  the  phrase  "under 
the  authority  of  a  license,  document,  or 
certificate"  to  include  activities  dealing 
with  official  matters  such  as  applying 
for  renewal  or  taking  an  examination. 
The  comment  stated  that  the  intent  was 
clear  in  46  U.S.C.  7701  that  the  purpose 
of  suspension  and  revocation 
proceedings  was  to  promote  safety  of 
life  and  property  at  sea.  The  Coast 
Guard  recognizes  this.  However,  actions 
governing  the  renewal  or  issuing  of 
licenses  or  documents  all  deal  with  the 


ability  of  the  Coast  Guard  to  determme 
an  individual's  qualifications  to  hold  a 
license,  document,  or  certificate  and  as 
such  bear  directly  on  the  promotion  of 
safety  of  life  and  property  at  sea  and 
protection  of  the  navigable  waters.  The 
Coast  Guard  position  is  that  ?ince  the 
possession  of  a  license,  document  or 
certificate  is  necessary  to  conduct  such 
official  matters,  a  person  is  considered 
to  be  acting  under  the  authority  of  that 
license,  document  or  certificate  when 
engaged  in  those  matters. 

Section  5.61  (5.03-10) 

One  comment  concerning  §  5.61  (5.03- 
10)  objects  to  the  use  of  the  phrase  "but 
are  not  limited  to"  in  the  listing  of 
offenses  as  an  unjustifiable  extension  of 
Coast  Guard  authority  and  suggests  that 
any  offense  which  may  cost  a  merchant 
seaman  his  document  be  listed  explicitly 
in  the  Code  of  Federal  Regulations.  The 
Coast  Guard  disagrees.  Commission  of 
any  of  the  acts  specified  in  46  U.S.C. 
7703  is  a  basis  for  revocation  of  a 
person's  license,  document  or  certificate, 
at  the  discretion  of  the  Administrative 
Law  Judge.  This  section  does  not  limit 
that  discretion  but  merely  expresses 
Coast  Guard  policy  that  the 
investigating  officer  will  seek  an  order 
of  revocation  if  certain  acts  or  offenses 
have  been  found  proved.  However,  the 
section  has  been  rewritten  and  a 
paragraph  added  to  make  it  clear  that 
an  investigating  officer  is  not  limited  to 
seeking  revocation  only  for  those 
offenses  listed  in  this  section. 

Section  5.63  (5.03-15) 

Two  comments  were  received  which 
disagreed  with  the  proposed  standard  of 
proof  and  suggested  a  standard  of 
"beyond  all  reasonable  doubt."  The 
Coast  Guard  disagrees.  Suspension  and 
revocation  proceedings  are  initiated 
against  the  license  or  document  and  not 
against  the  individual.  They  are 
remedial  in  nature.  The  standard  of 
"beyond  all  reasonable  doubt"  is  a 
criminal  standard  and  is  not  appropriate 
for  administrative  proceedings.  In 
accordance  with  the  provisions  of  the 
Administrative  Procedure  Act  the  rule 
will  reflect  that,  in  proceedings  under 
these  regulations,  all  findings  must  be 
supported  by  and  in  accordance  with 
the  reliable,  probative,  and  substantial 
evidence. 

Section  5.67(5.03-30) 

Two  comments  were  received 
concerning  §  5.67  (5.03-30)  objecting  to 
the  elimination  of  physician  patient 
privilege  as  an  infringement  upon 
seamen's  rights.  The  Coast  Guard  is  not 
eliminating  the  privilege.  A  physician- 
patient  privilege  does  not  exist  unless 


created  by  statute  and  since  there  is  no 
Federal  statute  on  the  matter,  the 
privilege  does  not  exist  under  Federal 
law  and  is  inapplicable  to  proceedings 
brought  under  46  U.S.C.  7701-7705. 

Section  5.71  (5.03-20) 

One  comment  suggested  adding  the 
traditional  statement  of  Coast  Guard 
neutrality  as  in  the  existing  \  5.03-20 
Maritime  labor  disputes.  "The  Coast 
Guard  agrees  and  the  final  rule  reflects 
this  statement. 

Section  5.107(5.05-15) 

Two  comment  were  received 
concerning  S  5.107  (5.05-15)  suggesting  a 
provision  be  added  requiring  the 
investigating  officer  to  advise  the 
respondent  of  his  or  her  right  to  remain 
silent  and  futher  advising  that  anything 
stated  by  the  respondent  could  be  used 
against  him  or  her  for  purposes  of 
impeachment  at  any  hearing.  The  Coast 
Guard  disagrees.  These  proceedings  are 
not  criminal  in  nature.  Therefore, 
advising  the  respondent  of  the  ri^t  to 
remain  silent  is  unnecessary.  Hie  Coast 
Guard  feels  there  is  sufficient  protection 
in  §  §  5.519  and  5.551  and  does  not  feel  it 
is  necessary  to  again  advise  the 
respondent  that  his  testimony  is  subject 
to  impeachment.  The  nature  of  these 
proceedings  is  remedial.  They  are 
directed  only  toward  the  license, 
certificate  or  document 

Section  5.201  (5.10-1) 

One  comment  concerning  5.201  (5.10- 
1)  suggested  the  procedures  for  the 
return  of  a  license,  dociunent  or 
certificate  are  too  broad  and  the  Coast 
Guard  should  state  the  the  license, 
document  or  certificate  will  be  returned 
to  the  seaman  when  he  obtains  and 
presents  a  certificate  showing  he  is 
considered  fit  for  sea  duty  by  a 
physician.  This  section  is  intentionally 
broad  so  that  the  agreement  can  be 
tailored  to  each  individual  case.  The 
Coast  Guard  specifies  in  voluntary 
deposit  agreements  the  conditions  upon 
which  the  license,  document  or 
certificate  will  be  returned.  If  the 
conditions  for  return  are  not  acceptable 
to  the  person  involved,  such  person 
need  not  agree  to  the  voluntary  deposit 

Section  5.203  (5.10-5) 

One  comment  concerning  \  5.203 
(5.10-5)  suggests  retaining  the  existing 
regulation  which  states  that  a  voluntary 
surrender  should  not  be  accepted  by  the 
investigating  officer  unless  he  is 
convinced  that  the  seaman  fully  realizes 
the  effect  of  such  surrender.  The  Coast 
Guard  agrees  and  the  new  regulations 
contain  this  provision. 
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Section  5.309  (5.15-5) 

One  comment  concerning  §  5.309 
(5.15-5)  recommends  retaining  provision 
for  the  proof  of  service  as  per  existing 
regulation  5.15-20.  The  Coast  Guard 
agrees  and  this  rule  has  retained  that 
provision. 

Section  5.501  (5.20-1  J 

One  comment  concerning  §5.501(c) 
(5.20-1)  suggests  prehearing  conferences 
be  mandatory  rather  than  discretionary 
so  that  the  issues  can  be  narrowed  and 
the  element  of  suprise  eliminated.  The 
Coast  Guard  disagrees.  This  rule 
provides  for  a  prehearing  conference 
only  in  those  cases  where  there  is  an 
agreement  between  the  Administrative 
Law  Judge,  the  Coast  Guard  and  the 
respondent.  The  Coast  Guard  does  not 
feel  that  it  is  appropriate  to  restrict  the 
discretion  of  the  Administrative  Law 
Judge  who.  under  the  Administrative 
Procedure  Act.  is  required  to  remain 
independent  of  the  agency.  This  is 
procedural  in  nature  and  is  more 
appropriately  within  the  province  of  the 
Administrative  Law  Judge. 

Section  5.509  (5.20-15) 

One  comment  concerning  §  5.509 
(5.20-15)  suggests  that  language  be 
added  stating  that  such  change  be 
consistent  with  the  rights  of  the 
respondent  to  a  fair,  impartial  and 
timely  hearing  and  the  availability  of 
witnesses.  The  Coast  Guard  agrees  and 
has  added  the  language  suggested. 

Section  5.511  (5.20-20) 

One  comment  concerning  §  5.511 
(5.20-20)  suggested  requiring  the 
Administrative  Law  Judge,  when 
determining  whether  to  grant  a 
continuance,  to  give  careful 
(Consideration  to  the  future  availability 
of  witnesses  and  to  the  prompt  dispatch 
of  a  vessel  or  vessels  on  which  the 
respondent  and/or  witnesses  may  be 
employed.  The  Coast  Guard  agrees  and 
has  added  this  language  and  the 
additional  consideration  of  the  nature 
and  gravity  of  the  offense. 

Section  5.515  (5.20-30) 

Two  comments  concerning  §  5.515(a) 
(5.20-30)  opposed  the  provision  allowing 
a  hearing  in  absentia  if  the  seaman  fails 
to  appear  for  the  hearing  through  not 
fault  of  his  own  or  due  to  circumstances 
beyond  his  control,  and  further 
recommends  the  investigating  officer 
should  be  required  to  submit  proof  of 
service  of  the  notice  of  hearing 
indicating  the  date,  time  and  place  of  the 
hearing.  The  Coast  Guard  agrees  with 
the  substance  of  these  comments  and 
has  modified  §  5.601  concerning  in 
absentia  proceedings;  the  proof  of 


service  requirement  is  sufficiently 
addressed  in  §  5.515(b). 

Section  5.517(5.20-35) 

One  comment  concerning  §  5.517 
(5.20-35)  suggests  adding  "or  admonish 
them  to  not  discuss  the  case  among 
themselves  or  with  any  other  person 
with  the  exception  of  the  investigating 
officer  or  respondent  or  his  counsel." 
The  Coast  Guard  agrees  and  the  final 
rule  reflects  this  language. 

Section  5.519(5.20-40) 

One  comment  concerning  §  5.519 
(5.20-40)  suggests  the  Coast  Guard  has 
an  obligation  to  advise  the  seaman  of 
the  right  to  counsel  at  both  the 
investigation  and  hearing  stages,  and 
should  incorporate  into  this  section  the 
language  necessary  to  convey  this 
information.  The  Coast  Guard  disagrees. 
In  proceedings  under  Part  5  of  this  title, 
the  right  to  counsel  applies  only  at  the 
hearing  stage.  This  section  requires  the 
Administrative  Law  Judge  to  inform  the 
respondent  of  the  right  to  counsel. 
Section  5.107  requires  that  at  the  time 
charges  are  served  upon  the  respondent 
he  or  she  will  be  advised  of  the  right  to 
counsel  at  the  hearing. 

Section  5.535  (5.20-80) 

Two  comments  concerning  §  5.535(f) 
(5.20-80)  objected  to  the  use  of 
telephone  conference  calls  in  general 
because  of  the  inadequacies  of  cross- 
examination,  but  suggest  that  under 
certain  circumstances  they  may  be 
acceptable  provided  it  is  clearly 
stipulated  that  the  respondent's  attorney 
has  the  right  to  cross-examine  the 
witness  during  a  telephone  conference 
call.  The  Coast  Guard  disagrees  with 
this  comment.  The  Administrative  Law 
Judge  is  required  to  insure  that  all 
participants  in  the  telephone  conference 
call  are  properly  identified  so  that 
proper  records  may  be  made  by  the 
reporter,  and  that  telephone  conference 
calls  are  governed  by  the  procedural 
rules.  Under  the  Administrative 
Procedure  Act,  the  Administrative  Law 
Judge  must  insure  that  the  respondent 
has  a  full  and  fair  hearing.  This  includes 
an  adequate  opportunity  to  cross- 
examine  the  witnesses. 

Section  5.537  (5.20-85) 

One  comment  concerning  §  50537 
(5.20-85)  opposes  the  deletion  of  existing 
regulation  §  5.20-95(c)  granting  the 
respondent  who  does  not  have 
professional  counsel  to  represent  him 
reasonable  latitude  in  conforming  to  the 
rule  of  evidence.  The  Coast  Guard 
agrees  and  this  has  been  added  to  the 
final  rule. 


Three  comments  on  §  5.537  (5.20-85) 
expressed  concern  that  the  language  of 
the  proposed  regulation  suggests  strict 
adherence  to  the  Federal  Rules  of 
Evidence  which  will  adversely  affect  the 
Coast  Guard's  ability  to  bring  all 
relevant  evidence  before  the 
Administrative  Law  Judge.  It  is  not  the 
intent  of  the  Coast  Guard  that  this  rule 
be  a  substantial  change  to  the  existing 
regulations.  It  is  noted  that  the  Federal 
Rules  of  Evidence  are  to  be  used  as  a 
guide  where  applicable  and  are  not 
binding  upon  the  Administrative  Law 
Judge.  There  are  specific  rules  of 
evidence  which  are  excluded  because 
they  are  not  applicable  to  Coast  Guard 
administrative  hearings. 

Section  5.545  (5.20-105) 

Two  comments  concerning  §  5.545  (b) 
and  (c)  object  to  these  paragraphs 
because  logbooks  would  be  admissible 
without  affording  the  respondent  the 
right  of  cross-examination  and  because 
logbook  entries  are  made  by  officers 
whose  interest  is  usually  adverse  to  that 
of  the  offending  seaman.  The  Coast 
Guard  disagrees.  Paragraph  5.545(b]  is 
merely  a  restatement  of  the  exception  to 
the  hearsay  rule  which  is  found  in  the 
Federal  Rules  of  Evidence.  This  admits 
no  evidence  that  was  not  previously 
allowed.  Paragraph  5.545(c),  simply 
states  that  any  entry  in  a  logbook  that  is 
made  under  the  procedural  requirements 
of  46  U.S.C.  11502  may  be  given  added 
weight  by  the  Administrative  Law  Judge 
because  under  those  requirements,  the 
seaman  must  be  given  the  opportunity  to 
comment  upon  the  entry  made  in  that 
logbook. 

Section  5.553  (5.20-130) 

Two  comments  concerning  §  5.553(f) 
object  to  this  section  on  the  grounds  that 
it  deprives  the  respondent's  attorney  of 
the  opportunity  for  full  and  complete 
cross-examination.  The  Coast  Guard 
disagrees.  The  depositions  authorized 
by  §  5.553(f)  may  only  be  taken  upon 
motion  or  upon  order  of  the 
Administrative  Law  Judge.  The 
Administrative  Law  Judge  is  charged, 
under  the  Administrative  Procedure  Act, 
to  insure  that  all  rights  and  procedural 
due  process  are  afforded  the 
respondent.  The  Administrative  Law 
Judge  is  under  no  obligation  to  admit 
depositions,  and  may,  at  his  or  her 
election,  strike  any  portion  of  a  sworn 
deposition  objected  to.  This  section  has 
been  further  revised  to  give  wider 
latitude  to  the  Administrative  Law  Judge 
is  preparing  a  written  order. 
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Section  5.557  (5.20-135) 

Two  comments  expressed  concern 
with  §  5.557.  which  allows  an 
Administrative  Law  fudge  to  designate  a 
physician  to  examine  a  respondent 
whose  physical  or  mental  condition  is  in 
controversy.  They  suggested  that  such 
designation  be  from  a  list  of  physicians 
established  by  the  Coast  Guard  after 
consultation  with  the  labor 
organizations  representing  seaman.  The 
Coast  Guard  disagrees  with  the 
necessity  of  including  this 
recommendation  in  regulation  and 
believes  that  this  matter  is  best  left  to 
the  discretion  of  the  Administrative  Law 
ludge.  Additional  conmients  on  this 
section  suggest  that  §  5.557(c),  the 
regulation  governing  a  refusal  to  submit 
to  an  examination  as  constituting 
grounds  for  revocation,  be  replaced  by 
existing  §  5.20-27{b).  The  Coast  Guard 
agrees  and  has  replaced  this  section. 

Section  5.565  (5.20-147) 

One  comment  concerning  §  5.565(a)(5) 
objects  to  including  civil  penalty 
enforcement  action  under  33  CFR 
Subpart  1.07  unless  the  proceedings  are 
adjudicated  before  an  Administrative 
Law  Judge.  Additional  comments  on  this 
section  oppose  it  in  its  present  form  and 
suggest  that  "civil  penalty  or  warnings 
or  any  other  similar  agency  action  by 
the  Coast  Guard  be  included  only  if  they 
pertain  to  actions  while  acting  under  the 
authority  of  a  federal  license,  document 
or  certificate."  The  Coast  Guard  position 
is  that  upon  proving  at  least  one  charge 
under  the  procedural  safeguards  of  the 
Administrative  Procedure  Act,  the  entire 
Merchant  Mariner's  record  should  be 
given  to  the  Administrative  Law  Judge 
to  determine  an  appropriate  order, 
regardless  of  the  fact  that  any  final  civil 
penalty  action  did  not  pertain  to  actions 
while  acting  under  the  authority  of  a 
federal  license,  document  or  certificate. 
The  assessment  of  civil  penalties  under 
the  current  Coast  Guard  civil  penalty 
procedures,  provide  sufficient 
procedural  safeguards. 

Two  comments  recommend  a  10  year 
limitation  for  Coast  Guard  records  to  be 
disclosed  to  an  Administrative  Law 
Judge  and  further  suggested  that  any 
previous  hearing  which  has  been 
appealed  should  not  be  disclosed  while 
the  appeal  is  pending.  The  Coast  Guard 
agrees  and  has  added  language  to 
reflect  these  changes.  One  comment 
suggests  that  the  regulations  do  not 
define  the  impact  on  the  seaman  of 
making  a  no-contest  answer.  The  Coast 
Guard  disagrees  and,  as  stated  in  the 
regulation,  an  answer  of  no-contest  is 
sufficient  for  the  Administrative  Law 
Judge  to  find  the  case  proved. 


Section  5.569  (5.20-153) 

Three  comments  concerning  Table 
5.569  recommend  eliminating  the  table 
because  it  serves  no  useful  purpose. 
Additional  comments  on  Table  5.569 
recommended  retaining  it  so  that  the 
respondent  could  refer  to  the  table  and 
have  some  idea  of  the  possible  sentence. 
The  commentors  suggested  a  change  to 
the  table  to  reflect  an  order  other  than 
revocation  where  incompetence  is 
temporary  or  correctable.  The  Coast 
Guard  has  retained  the  table  because 
some  guidance  is  necessary  to  reflect  a 
general  range  of  orders  which  would  be 
considered  appropriate.  This  range  of 
orders  is  not  binding  on  the 
Administrative  Law  Judge  in  cases 
where,  in  his  or  hier  opinion,  another 
order  would  be  more  appropriate. 

Section  5.571  (5.20-180) 

One  comment  concerning  S  5.71 
recommends  adding  the  following 
language:  "If  it  is  not  possible  for  the 
Administrative  Law  Judge  to  deUver  a 
complete  written  decision  at  the  final 
session  of  the  hearing,  an  oral  decision 
shall  be  rendered  on  the  record,  with  an 
order  prepared  in  writing  and  delivered 
to  the  respondent  or  the  respondent's 
authorized  representative.  The  decision, 
including  the  order,  is  effective  upon 
delivery  of  the  written  order."  The  Coast 
Guard  agrees  and  has  added  the 
recommended  language. 

Section  7.707(5.30-15) 

Two  comments  concerning  §  5.707(c) 
recommend  that  the  second  and  third 
sentences  be  stricken  because  of  the 
extremely  restrictive  language.  The 
commentors  argue  that  the  net  effect  of 
this  section  unfairly  precludes  a  seaman 
from  obtaining  temporary  documents 
and  thus  prevents  him  from  earning  a 
living  at  sea  during  an  appeal  procedure, 
and  that  this  is  a  heavy  penalty  to  pay 
in  light  of  the  fact  that  these  hearings 
are  characterized  by  the  Coast  Guard  as 
not  penal  in  nature.  The  Coast  Guard 
disagrees  that  this  section  unfairly 
precludes  a  seaman  from  obtaining 
temporary  documents.  The  burden  is  on 
the  respondent  to  demonstrate  to  the 
Administrative  Law  Judge  that  he 
should  be  allowed  to  possess  a  license, 
document  or  certificate  during  the 
appeal  process. 

Section  5.713  (5.30-30) 

One  comment  concerning  §  5.713(a) 
opposes  the  deletion  of  the  advice 
concerning  the  time  limit  (10  days)  for 
filing  an  appeal  with  the  National 
Transportation  Safety  Board  from  a 
decision  of  the  Commandant.  The  Coast 


Guard  agrees  and  has  retained  this 
advice. 

Section  5. 715  (5.30-35) 

One  comment  concerning  |  5.715  (a). 
recommended  that  sentences  2,  3.  and  4 
be  deleted  due  to  the  extremely 
restrictive  language  and  heavy  penalties 
in  light  of  the  fact  that  these  hearings 
are  not  penal  in  nature.  The  Coast 
Guard  disagrees  because  there  are 
certain  offenses  that  are  so  serious  as  to 
be  incompatible  with  safety  at  sea. 
However,  as  stated  in  the  rale  this 
presumption  is  rebuttable  by  the 
respondent  at  the  administrative 
hearing. 

Section  5.901  (5.40-1) 

Two  comments  concerning  S  5.901 
oppose  departure  from  current  time 
limitations  on  the  revocation  period  and 
suggest  retaining  the  one  year 
revocation  period  for  specifically  listed 
offenses.  The  Coast  Guard  agrees  tvith 
this  comment  and  this  rule  vni\  retain 
the  current  time  limitations. 

Evaluation  and  Initial  Regulatoty 
Flexibility  Analysis 

These  regulations  have  been 
evaluated  under  the  Department  of 
Transportation  Order  2100.5,  'Tolicies 
and  Procedures  for  Simplification. 
Analysis  and  Review  of  Regulations." 
dated  22  May  1980,  and  Executive  Order 
12291,  and  have  been  determined  to  be 
neither  significant  nor  major.  These 
regulations  have  been  evaluated  under 
die  Regulatory  Flexibifity  Act  (Pub.  L 
96-354, 94  Stat.  1168)  and  are  certified  to 
have  no  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Compared  to  the  total  number  of 
individuals  holding  Coast  Guard 
Ucenses.  certificates  or  documents,  die 
number  of  individuals  who  face 
proceedings  under  these  regulations 
each  year  is  insignificant.  Further,  the 
rule  provides  those  individuals  who  face 
such  proceedings  with  the  option  of  an 
additional  answer,  more  uniform 
evidentiary  rules,  and  easier  regulations 
to  read  and  understand  that  the  existing 
regulations.  It  is  noted  that  there  is  no 
longer  free  Public  Health  Service  care 
provided  to  American  merchant  seamen. 
Since  the  legislative  action.  Pub.  L.  97- 
35,  repealed  the  eligibility  for  free  PubUc 
Health  care,  this  proposal,  which  simply 
reflects  the  legislative  mandate,  wnll  not 
add  any  cost. 

Environmental  Impact  Statement 

This  regulatory  action  does  not 
significanUy  impact  the  environment 
Therefore,  an  environmental  impact 
statement  is  not  required. 
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List  of  Subjects  in  46  CFR  Part  5 

Administrative  practices  and 
procedures.  Investigations, 
Administrative  law  judge.  Investigating 
ofTicer,  Seaman.  License,  Certificate. 
Document.  Administrative  hearings. 
Suspension,  Revocation. 

In  consideration  of  the  foregoing.  Part 
5  of  Title  48.  Code  of  Federal 
Regulations,  is  revised  to  read  as 
follows: 

PART  5— MARINE  INVESTIGATION 
REGULATIONS— PERSONNEL  ACTION 

Subpart  A— Authority  and  PurpoM 

5.1    Authority  for  regulations. 

5.3    Purpose  of  regulations. 

5.5    Puipose  of  administrative  actions. 

Subpart  B— Definitions 

5.11  Commandant. 

5.13  Coast  Guard  District 

5.15  Investigating  Officer. 

5.19  Administrative  Law  Judge. 

5.23  Charge. 

5.25  Specification. 

5.27  Misconduct 

5.29  Negligence. 

5.31  Incompetence. 

5.33  Violation  of  law  or  regulation. 

5.35  Conviction  for  a  dangerous  drug  law 

violation,  use  of.  or  addiction  to  the  use 

of  dangerous  drugs. 

Subpart  C— Statement  of  PoHcy  and 
Interpretation 

5.51    Construction  of  regulations. 

5.53    Initiating  suspension  and  revocation 

proceedings. 
5.55    Time  limitations  for  service  of  charges 

and  specifications. 
5.57    Acting  under  authority  of  license, 

certifies  te  or  document. 
5.59    Offenses  for  which  revocation  of 

licenses,  certificates  or  documents  is 

mandatory. 
5.61    Acts  or  offenses  for  which  revocation 

of  licenses,  certificates  or  documents  is 

sought 

5.63  Standard  of  proof 

5.64  Participation  in  the  voluntary  Niarine 
Safety  Reporting  Program. 

5.65  Commandant's  decisions  in  appeal  or 
review  cases. 

5.67    Physician — patient  privilege. 
5.88    Evidence  of  criminal  liability. 
5.71    Maritime  labor  disputes. 

Subpart  l>-{nvestigations 

5.101    Conduct  of  investigations. 
5.103    Powers  of  investigating  officer. 
5.105    Courses  of  action  available. 
5.107    Preparation  and  service  of  charges 
and  specifications. 

Subpart  E— OeposH  or  Surrender  of 
License,  Certificate  or  Document 

5.201    Voluntary  deposit  in  event  of  mental 

or  physical  incompetence. 
5.203    Voluntary  surrender  to  avoid  hearing. 

Sulipart  F— Subpenas 

5.301    Issuance  of  subpenas. 


5.303    Service  of  subpenas  on  behalf  of  the 

respondent 
5.305    Quashing  of  subpena. 
5.307    Enforcement. 
5.309    Proof  of  service 

Subpart  G— Witness  Fees 

5.401    Payment  of  witness  fees  and 
allowances. 

Subpart  H— Hearings 

5.501    General. 

5.503    Record  of  the  hearing. 

5.505    Public  access  to  hearings. 

5.507    Disqualification  of  Administrative 

Law  Judge. 
5.509    Opening  the  hearing. 
5.511    Continuance  of  a  hearing. 
5.513    Appearances. 
5.515    Failure  of  respondent  to  appear  at 

hearing. 
5.517    Witnesses  excluded  from  hearing 

room. 
5.519    Rights  of  respondent. 
5.521    Verification  of  Hcense.  certificate  or 

document. 
5.523    Motions  or  objections. 
5.525    Correction  or  amendment  of  charges 

and/or  specifications. 
5.527    Answer. 
5.529    Opening  statement  of  investigating 

officer. 
5.531    Opening  statement  by  or  on  behalf  of 

the  respondent 
5.533    Presentation  of  case  where  there  is  an 

admission  or  no  contest  answer. 
5.535    Witnesses. 
5.537    Evidence. 
5.539    Burden  of  proof 
5.541    Official  notice  by  Commandant  and 

Administrative  Law  Judge. 
5.543    Certification  of  extracts  from  shipping 

articles,  logtxraks.  etc. 
5.545    Weight  of  entries  from  logbooks. 
5.547    Use  of  judgment  of  conviction. 
5.549    Admissibility  of  respondent's  Coast 

Guard  records  prior  to  entry  of  findings 

and  conclusions. 
5.551    Admissions  by  respondent. 
5.553    Testimony  by  deposition. 
5.555    Treatises. 

5.557    Medical  Examination  of  respondent. 
5.559    Argument 
5.561    Submission  of  proposed  findings  and 

conclusions. 
5.563    Administrative  Law  Judge's  findings 

and  conclusions. 
5.565    Submission  of  prior  record  and 

evidence  in  aggravation  or  mitigation. 
5.567    Order. 

5.569    Selection  of  an  appropriate  order. 
5.571     Delivery  of  decision. 
5.573    Notification  of  right  to  appeal. 
5.577    Modification  of  Administrative  Law 

Judge's  decision  and  order. 

Subpart  I— Reopening  of  Hearings 

5.601    Petition  to  reopen  hearing. 

5.603    Procedures  for  submitting  petition. 

5.605    AcUon  on  petition. 

5.607    Appeal  from  action  on  petition. 

Subpart  J— Appeals 

5.701    Appeals  in  general. 
5.703    Procedures  for  appeal. 
5.705    Action  on  appeal. 


5.707    Stay  of  effect  of  decision  and  order  of 
the  Administrative  Law  Judge  on  appeal 
to  the  Commandant:  temporary  license, 
certificate  or  document. 

5.709    Appeal  cases  remanded  for  further 
proceedings. 

5.711    Commandant's  Decisions  on  Appeal. 

5.713    Appeals  to  the  National 
Transportation  Safety  Board. 

5.715    Stay  of  effect  of  Decision  of  the 
Commandant  on  Appeal:  Temporary 
document  and/or  license  pending  appeal 
to  National  Transportation  Safety  Board. 

Subpart  K— Review  of  Administrative  Law 
Judge's  Decisions  In  Cases  Where  Charges 
Have  Been  Found  Proved 

5.601  Commandant's  review. 

5.803  Record  for  decision  on  review. 

5.805  Action  on  review. 

5.807  Commandant's  Decision  on  Review. 

Subpart  L— Issuance  of  New  Licenses, 
Certificates  or  Documents  After 
Revocation  or  Surrender 

5.90t    Time  limitations. 
5.903    Application  procedures. 
5.905    Commandant's  decision  on 
application. 
Authority:  46  U.S.C.  7101,  7301,  7701;  50 
U.S.C.  198;  49  CFR  1.46(b). 

Subpart  A— Auttiorlty  and  Purpose 

§  5.1    Authority  for  regulations. 

(a)  The  basic  authority  governing 
administrative  actions  against  a 
person's  license,  certificate  or  document 
is  set  forth  in  Title  46  U.S.  Code  Chapter 
77.  The  Administrative  Procedure  Act, 
Title  5  U.S.  Code  section  551,  et  seq.. 
requires  hearings  held  in  conjunction 
with  these  administrative  actions  to  be 
presided  over  by  an  Administrative  Law 
judge. 

(b)  Title  46,  U.S.  Code,  section  7704 
requires  revocation  of  a  license, 
certificate  or  document  of  any  person 
who  has  been  shown  at  a  hearing  to  be 
a  user  of  or  addicted  to  the  use  of  a 
dangerous  drug  or  to  have  been 
convicted  of  violating  a  dangerous  drug 
law  of  the  United  States,  District  of 
Columbia,  or  any  state  or  territory  of  the 
United  States. 

§  5.3    Purpose  of  regulations. 

The  regulations  in  this  part  establish 
policies  and  procedures  for 
administrative  actions  against  mariners' 
licenses,  certiflcates  or  documents 
issued  by  the  Coast  Guard. 

§  5.5    Purpose  of  administrative  actions. 

The  administrative  actions  against  a 
license,  certification  or  document  are 
remedial  and  not  penal  in  nature.  These 
actions  are  intended  to  help  maintain 
standards  for  competence  and  conduct 
essential  to  the  promotion  of  safety  at 
sea. 
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Subpart  B— Definitions 

§5.11    Commandant. 

For  the  purpose  of  this  part, 
"Commandant"  means  the  Commandant 
of  the  Coast  Guard.  In  Subparts  I,  J,  and 
K  of  this  part,  the  term  Commandant 
includes  the  Vice  Commandant  of  the 
Coast  Guard  acting  on  behalf  of  the 
Commandant  in  any  proceeding 
involving  final  agency  action  on  a 
petition  to  reopen  a  hearing  or  an  appeal 
from  a  decision  of  an  Administrative 
Law  Judge  not  involving  an  order  of 
revocation. 

§  5. 1 3    Coast  Guard  District 

A  "Coast  Guard  District"  is  a 
geographical  area  as  described  in  33 
CFR  Part  3  which  is  under  the  command 
of  a  Coast  Guard  officer  designated  by 
the  Commandant  as  the  Coast  Guard 
District  Commander. 

S  5.1 5    investigating  Officer. 

An  "investigating  officer"  is  a  Coast 
Guard  official  designated  by  the 
Commandant,  District  Commander,  or 
the  Officer  In  Charge,  Marine 
Inspection,  for  the  purpose  of  conducting 
investigations  of  marine  casualties  or 
matters  pertaining  to  the  conduct  of 
persons  issued  a  license,  certificate  or 
document  by  the  Coast  Guard.  An 
Officer  in  Charge,  Marine  Inspection  is 
an  investigating  officer  without  further 
designation. 

§  5.19    Administrative  Law  Judge. 

(a)  An  Administrative  Law  Judge  shall 
mean  any  person  designated  by  the 
Commandant  pursuant  to  the 
Administrative  Procedure  Act  (5  U.S.C. 
556(b)  for  the  purpose  of  conducting 
hearings  arising  under  46  U.S.C.  7703  or 
7704. 

(b)  The  Commandant  has  delegated  to 
Administrative  Law  Judges  the  authority 
to  admonish,  suspend  with  or  without 
probation  or  revoke  a  license,  certificate 
or  document  issued  to  a  person  by  the 
Coast  Guard  under  any  navigation  or 
shipping  law. 

§  5.23    Charge. 

(a)  A  "charge"  is  the  designation  in 
general  terms  of  an  act  or  offense  within 
the  purview  of  46  U.S.C.  7703  or  7704.  A 
charge  must  be  supported  by  one  or 
more  "specifications."  Under  no  * 
circumstances  does  a  "charge" 
constitute  evidence  nor  may  any 
inference  be  drawn  from  the  fact  that 
the  holder  of  a  license,  certificate  or 
document  has  been  the  subject  of  a 
"charge." 

(b)  A  charge  must  be  stated  as  one  of 
the  following: 

(1)  Misconduct; 

(2)  Negligence; 


(3)  Incompetence; 

(4)  Violation  of  law  or  regulation; 

(5)  Conviction  for  a  dangerous  drug 
law  violation,  use  of  a  dangerous  drug, 
or  addiction  to  the  use  of  dangerous 
drugs. 

S  5.25    Specification. 

A  "specification"  sets  forth  the  facts 
which  form  the  basis  of  a  "charge"  and 
enables  the  respondent  to  identify  the 
act  or  offense  so  that  a  defense  can  be 
prepared.  Each  specification  shall  state: 

(a)  Basis  for  jurisdiction; 

(b)  Date  and  place  of  act,  or  offence; 
and 

(c)  The  facts  constituting  the  alleged 
act  or  offense. 

§5.27    IMisconduct 

"Misconduct"  is  human  behavior 
which  violates  some  formal,  duly 
established  rule.  Such  rules  are  found  in, 
among  other  places,  statutes, 
regulations,  the  common  law,  the 
general  maritime  law,  a  ship's  regulation 
or  order,  or  shipping  articles  and  similar 
sources.  It  is  an  act  which  is  forbidden 
or  a  failure  to  do  that  which  is  required. 

§  5.29    Negligence. 

"Negligence"  is  the  commission  of  an 
act  which  a  reasonable  and  prudent 
person  of  the  same  station,  under  the 
same  circumstances,  would  not  commit, 
or  the  failure  to  perform  an  act  which  a 
reasonable  and  prudent  person  of  the 
same  station,  under  the  same 
circumstances,  would  not  fail  to 
perform. 

§  5.31    incompetence. 

"Incompetence"  is  the  inability  on  the 
part  of  a  person  to  perform  required 
duties,  whether  due  to  professional 
deficiencies,  physical  disability,  mental 
incapacity,  or  any  combination  thereof. 

§  5.33    Violation  of  law  or  regulation. 

Where  the  proceeding  is  based 
exclusively  on  that  part  of  Title  46  U.S. 
Code  section  7703,  which  provides  as  a 
basis  for  suspension  or  revocation  a 
violation  or  failure  to  comply  with  48 
U.S.  Code  Subtitle  II,  a  regulation 
prescribed  under  that  subtitle,  or  any 
other  law  or  regulation  intended  to 
promote  marine  safety  or  protect 
navigable  waters,  the  "charge"  shall  be 
"violation  of  law"  or  "violation  of 
regulation."  The  "specification"  shall 
state  the  specific  statute  or  regulation  by 
title  and  section  number,  and  the 
particular  manner  in  which  it  was 
allegedly  violated. 


§  5.35    Conviction  for  a  dangerous  drug 
iaw  violation,  use  of ,  or  addiction  to  ttte  us* 
of  dangerous  drugs. 

Where  the  proceeding  is  based 
exclusively  on  the  provisions  of  Title  46. 
U.S.  Code,  section  7704,  the  "charge- 
will  be  "conviction  for  a  dangerous  drug 
law  violation"  or  "use  of  dangerous 
drugs"  or  "addiction  to  the  use  of 
dangerous  drugs,"  depending  upon  the 
circumstances.  The  "specification"  will 
allege  jurisdiction  by  stating  the 
elements  as  required  by  Title  46.  US. 
Code,  section  7704,  and  the  approximate 
time  and  place  of  the  offense. 

Subpart  C— Staten>ent  of  PoHcy  and 
Interpretation 

§  5.51    Construction  of  regulations. 

The  regulations  in  this  part  shall  be 
construed  so  as  to  obtain  a  just  speedy, 
and  economical  determination  of  the 

issues  presented. 

S  5.53    initiating  suspension  and 
revocation  proceedings. 

Suspension  and  revocation 
proceedings  are  initiated  upon  ser\'ice  of 
charges  preferred  by  an  investigating 
officer. 

§  5.55    Time  limitations  for  service  of 
citarges  and  specifications. 

(a)  The  time  limitations  for  service  of 
various  charges  and  specifications  upon 
the  holder  of  a  license,  certificate  or 
document  are  as  follows: 

(1)  When  based  exclusively  on  46 
U.S.C.  7704,  service  shall  be  within  10 
years  after  the  date  of  conviction,  or  at 
anytime  if  the  person  charged  is  a  user 
of  or  addicted  to  the  use  of  a  dangerous 
drug. 

(2)  For  one  of  the  misconduct  offenses 
specified  in  §  5.59(a)  or  §  5.61(a),  service 
shall  be  within  five  years  after 
commission  of  the  offense  alleged 
therein. 

(3)  For  an  act  or  offense  not  othen^ise 
provided  for,  the  ser\nce  shall  be  within 
three  ye€u«  after  the  commission  of  the 
act  or  offense  alleged  therein. 

(b)  When  computing  the  period  of 
time  specified  in  paragraphs  (a)  (2)  and 
(3)  of  this  section  there  shall  be 
excluded  any  period  or  periods  of  time 
when  the  respondent  could  not  attend  a 
hearing  or  be  served  iJiarges  by  reason 
of  being  outside  of  the  United  States  or 
by  reason  of  being  in  prison  or 
hospitalized. 

§  5.57    Acting  under  autt>orfty  of  Hccnse, 
certificate  or  document 

(a)  A  person  employed  in  the  service 
of  a  vessel  is  considered  to  be  acting 
under  the  authority  of  a  license, 
certificate  or  document  when  the 
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holding  of  such  license,  certificate  or 
document  is: 

(1)  Required  by  law  or  regulation:  or 

(2)  Required  by  an  employer  as  a 
condition  for  employment. 

(b)  A  person  is  considered  to  be  acting 
under  the  authority  of  the  license, 
certificate  or  document  while  engaged  in 
official  matters  regarding  the  license, 
certificate  or  document.  This  includes, 
but  is  not  limited  to,  such  acts  as 
applying  for  renewal  of  a  license,  taking 
examinations  for  upgrading  or 
endorsements,  requesting  duplicate  or 
replacement  hcenses,  certificates  or 
documents,  or  when  appearing  at  a 
hearing  under  this  part. 

(c)  A  person  does  not  cease  to  act 
under  the  authority  of  a  license, 
certificate  or  document  while  on 
authorized  or  unauthorized  shore  leave 
from  the  vessel. 

§  5^9    Offenses  for  wtiicti  revocation  of 
licenses,  certificates  or  documents  is 
mandatory. 

An  Administrative  Law  Judge  enters 
an  order  revoking  a  respondent's 
license,  certificate  or  document  when — 

(a)  A  charge  of  misconduct  for 
wrongful  possession,  use,  sale,  or 
association  with  dangerous  drugs  is 
found  proved.  In  those  cases  involving 
marijuana,  the  Administrative  Law 
Judge  may  enter  an  order  less  than 
revocation  when  satisfied  that  the  use. 
possession  or  association,  was  the  result 
of  experimentation  by  the  respondent 
and  that  the  respondent  has  submitted 
satisfactory  evidence  that  he  or  she  is 
cured  of  such  use  and  that  the 
possession  or  association  will  not  recur. 

(b)  The  respondent  has  been  a  user  of, 
or  addicted  to  the  use  of,  a  dangerous 
drug,  or  has  been  convicted  for  a 
violation  of  the  dangerous  drug  laws, 
whether  or  not  further  court  action  is 
pending,  and  such  charge  is  found 
proved.  A  conviction  becomes  final 
when  no  issue  of  law  or  fact 
determinative  of  the  respondent's  guilt 
remains  to  be  decided. 

§  5.61     Acts  or  offenses  for  wtiicti 
revocation  of  licenses,  certificates,  or 
documents  is  sought. 

(a)  An  investigating  officer  seeks 
revocation  of  a  respondent's  license, 
certificate  or  document  when  one  of  the 
following  acts  or  offenses  is  found 
proved: 

(1)  Assault  with  a  dangerous  weapon. 

(2)  Misconduct  resulting  in  loss  of  life 
or  serious  injury. 

(3)  Rape  or  sexual  molestation. 

(4)  Murder  or  attempted  murder. 

(5)  Mutiny. 

(6)  Perversion. 

(7)  Sabotage. 


(8)  Smuggling  of  aliens. 

(9)  Incompetence. 

(10)  Interference  with  master,  ship's 
officers,  or  government  officials  in 
performance  of  official  duties. 

(11)  Wrongful  destriction  of  ship's 
property. 

(b)  An  investigating  officer  may  seek 
revocation  of  a  respondent's  license, 
certificate  or  document  when  the 
circumstances  of  an  act  or  offense  found 
proved  or  consideration  of  the 
respondent's  prior  record  indicates  that 
permitting  such  person  to  serve  under 
the  license,  certificate  or  document 
would  be  clearly  a  threat  to  the  safety  of 
life  or  property,  or  detrimental  to  good 
discipline. 

§  5.63    Standard  of  proof. 

In  proceedings  conducted  pursuant  to 
this  part,  findings  must  be  supported  by 
and  in  accordance  with  the  reliable, 
probative,  and  substantial  evidence.  By 
this  is  meant  evidence  of  such  probative 
value  as  a  reasonable,  prudent  and 
responsible  person  is  accustomed  to  rely 
upon  when  making  decisions  in 
important  matters.  This  includes 
"admitted"  or  "no  contest"  answers. 

§  5.64    Participation  in  ttie  voluntary 
Marine  Safety  Reporting  Program. 

(a)  To  encourage  participation  in  the 
Department  of  Transportation's  Marine 
Safety  Reporting  Program  (MSRP),  the 
Coast  Guard  will  not  seek  the 
imposition  of  an  order  under  this  Part 
which  adversely  affects  a  mariner's 
license,  certificate  or  document  if  the 
individual  can  show  that  he/she  made  a 
report  to  MSRP  within  15  days  from  the 
date  of  the  incident  or  prior  to  being 
informed  either  in  writing  or  verbally 
that  the  Coast  Guard  was  initiating  an 
enforcement  action,  whichever  comes 
first,  and  if: 

(1)  The  incident  fell  within  the  scope 
of  MSRP  in  that  it  involved  the 
navigation  and  control  of  a  commercial 
vessel: 

(2)  The  violation/offense  was  found  to 
be  inadvertent  and  not  deliberate; 

(3)  The  violation/offense  did  not 
involve  a  criminal  activity; 

(4)  The  violation/offense  did  not 
involve  an  incident  which  is  required  to 
be  reported  by  statute  or  regulations, 
e.g.,  marine  casualties,  oil/hazardous 
materials  pollution  incidents,  collisions 
with  aids  to  navigation,  certain 
navigational  system  failures,  etc; 

(5)  The  violation/offense  was  not  one 
where  statutes  require  a  mandatory 
penalty  or  sanction; 

(6)  The  incident  was  not  one  which 
disclosed  a  lack  of  qualification  or 
competency  on  the  part  of  a  licensed/ 
documented  individual;  and 


(7)  The  individual  has  not  used  this 
provision  on  a  prior  occasion. 

(b)  An  individual  who  desires  to  use 
the  MSRP  report  to  avoid  an 
enforcement  action  under  this  part  must 
present  the  receipt  slip  to: 

(1)  The  investigating  officer  during  the 
investigation  and, 

(2)  The  administrative  law  judge 
during  a  hearing  conducted  pursuant  to 
this  part. 

(c)  The  individual  may  request  that 
the  investigation  officer  accept  the 
receipt  slip  in  lieu  of  preferring  charges 
or  giving  a  warning,  or  he/she  may 
request  a  hearing  on  the  merits  of  the 
alleged  offense. 

(d)  When  the  administrative  law  judge 
determines  that  the  incident  has  been 
reported  to  MSRP  and  the  conditions  of 
paragraph  (a)  of  this  section  exist,  the 
administrative  law  judge  shall  render  an 
order  stating  that  the  case  is  dismissed 
by  reason  of  the  individual's 
participation  in  MSRP. 

(e)  Use  of  the  MSRP  receipt  slip  will 
become  a  part  of  the  person's  record 
only  for  the  purpose  of  documenting  the 
one-time  opportunity  to  use  MSRP  to 
avoid  an  action  under  this  part. 

Note:  The  Marine  Safety  Reporting 
FVogram  fMSRP)  is  a  temporary  experimental 
program  that  will  be  terminated  no  later  than 
1  June  1986. 

§  5.65    Commandant's  decisions  in  appeal 
or  review  cases. 

The  decisions  of  the  Commandant  in 
cases  of  appeal  or  review  of  decisions  of 
Administrative  Law  Judges  are  officially 
noticed  and  the  principles  and  policies 
enunciated  therein  are  binding  upon  all 
Administrative  Law  Judges,  unless  they 
are  modified  or  rejected  by  competent 
authority. 

§  5.67    Ptiysician-patient  privilege. 

For  the  purpose  of  these  proceedings, 
the  physician-patient  privilege  does  not 
eixst  between  a  physician  and  a 
respondent. 

§  5.69    Evidence  of  criminal  liability. 

Evidence  of  criminal  liability 
discovered  during  an  investigation  or 
hearing  conducted  pursuant  to  this  part 
will  be  referred  to  the  Attorney 
General's  local  representative  or  other 
appropriate  law  enforcement  authority 
having  jurisdiction  over  the  matter. 

§  5.71     Maritime  lat>or  disputes. 

Under  no  circumstances  will  the 
Coast  Guard  exercise  its  authority  for 
the  purpose  of  favoring  any  party  to  a 
martime  labor  controversy.  However,  if 
the  situation  affecting  the  safety  of  the 
vessel  or  persons  on  board  is  presented, 
the  matter  shall  be  thoroughly 
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investigated  and  when  a  violation  of 
existing  statutes  or  regulations  is 
indicated,  appropriate  action  will  be 
taken. 

Subpart  D— Investigations 

§  5.101    Conduct  of  investigations. 

(a)  Investigations  may  be  initiated  in 
any  case  in  which  it  appears  that  there 
are  reasonable  grounds  to  believe  that 
the  holder  of  a  license,  certificate  or 
document  issued  by  the  Coast  Guard 
may  have: 

(1)  Committed  an  act  of  incompetency, 
misconduct,  or  negligence  while  acting 
under  the  authority  of  a  license, 
certificate  or  document; 

(2)  Violated  or  failed  to  comply  with 
Subtitle  II  of  Title  46,  United  States 
Code,  a  regulation  prescribed  under  this 
subtitle,  or  any  other  law  or  regulations 
intended  to  promote  marine  safety  or  to 
protect  the  navigable  waters,  while 
acting  under  the  authority  of  a  license, 
certificate  or  document; 

(3)  Been  convicted  of  a  dangerous 
drug  law  violation,  or  has  been  a  user  of, 
or  addicted  to  the  use  of,  a  dangerous 
drug,  so  as  to  be  subject  to  the 
provisions  of  46  U.S.C.  7704. 

(b)  In  order  to  promote  full  disclosure 
and  facilitate  determinations  as  to  the 
cause  of  marine  casualties,  no 
admission  made  by  a  person  during  an 
investigation  under  this  part  or  Part  4  of 
this  title  may  be  used  against  that 
person  in  a  proceeding  under  this  part, 
except  for  impeachment. 

§  5. 1 03    Powers  of  investigating  officer. 

During  an  investigation,  the 
investigating  officer  may  administer 
oaths,  issue  subpenas  in  accordance 
with  Subpart  F  of  this  title,  and  require 
persons  having  knowledge  of  the  subject 
matter  of  the  investigation  to  answer 
questions. 

§  5. 1 05    Course  of  action  availabie. 

During  an  investigation,  the 
investigating  officer  may  take 
appropriate  action  as  follows: 

(a)  Perfer  charges. 

(b)  Accept  voluntary  surrender  of  a 
license,  certificate  or  document. 

(c)  Accept  voluntary  deposit  of  a 
license,  certificate  or  document. 

(d)  Refer  the  case  to  others  for  further 
action.  The  investigating  officer  may 
refer  the  case  to  the  Commandant  or  to 
an  Officer  in  Charge,  Marine  Inspection, 
at  any  port  for  completion  of 
administrative  action  if  an  adequate 
basis  for  action  is  found  and  the  person 
under  investigation  and/or  witnesses 
are  not  locally  available. 

(e)  Give  a  written  warning.  The 
investigating  officer  may  give  a  warning 


to  any  person  holding  a  license, 
certificate  or  document.  Refusal  to 
accept  the  written  warning  will 
normally  result  in  a.  withdrawal  of  the 
warning  and  the  perferral  of  charges.  An 
unrejected  warning  will  become  a  part 
of  the  person's  record, 
(f]  Close  the  case. 

§  5.107    Preparation  and  service  of 
ctiarges  and  specifications. 

(a)  When  preferring  charges,  the 
investigating  officer  prepares  charges 
and  specifications,  together  with  a 
notice  of  the  time,  date  and  place  of  the 
hearing. 

(b)  The  original  of  the  charges  and 
specifications  and  the  notice  of  the  time, 
date  and  place  of  hearing  are  served 
upon  the  respondent,  either  by  personal 
service  or  certified  mail,  return  receipt 
requested;  restricted  delivery  (receipt  to 
be  signed  by  the  addressee  only). 

(c)  Service  will  be  made  sufficiently  in 
advance  of  the  time  set  for  the  hearing 
so  as  to  give  the  respondent  a 
reasonable  opportimity  to  prepare  a 
defense. 

(d)  At  the  time  of  service,  whether 
personal  or  by  certified  mail,  the 
respondent  will  also  be  advised  with 
respect  to: 

(1)  The  nature  of  suspension  and 
revocation  proceedings  and  the  possible 
results  thereof; 

(2)  The  right  to  have  representation  by 
counsel  at  the  hearing,  and  that  counsel 
may  be,  but  need  not  be,  a  lawyer; 

(3)  The  right  to  have  witnesses, 
records  or  other  evidence  subpenaed 
and  that 

(4)  Failure  to  appear  at  the  time,  date 
and  place  specified  may  result  in  the 
hearing  being  in  his  absence. 

(e)  If  the  alleged  act  involves  mental 
incompetence,  it  is  recommended  to  the 
respondent,  at  the  time  of  service  of 
charges,  that  he  procure  counsel. 

(f)  If  the  alleged  act  involves  mental 
or  physical  incompetence,  the 
respondent  is  advised  that  evidence  of 
medical  examination  may  be  submitted. 

Subpart  E— Deposit  or  Surrender  of 
License,  Certificate  or  Document 

§  5.201    Voluntary  deposits  in  event  of 
mental  or  pfiysical  Incompetence. 

(a]  A  voluntary  deposit  is  accepted  on 
the  basis  of  a  written  agreement,  the 
original  of  which  will  be  given  to  the 
holder  making  the  deposit.  This  written 
agreement  specifies  the  conditions 
accompanying  the  deposit  including  the 
conditions  upon  which  the  Coast  Guard 
will  return  the  license,  certificate  or 
document  to  the  holder. 

(b)  A  holder  may  deposit  a  license, 
certificate  or  dociunent  with  the  Coast 


Guard  in  any  case  where  there  is 
evidence  of  mental  or  physical 
incompetence  when  caused  by  any 
reason  other  than  by  the  use  of,  or 
addiction  to,  dangerous  drugs. 

(c)  Where  the  mental  or  physical 
incompetence  of  a  holder  of  a  license, 
certificate  or  document  is  caused  by  use 
of,  or  addiction  to,  dangerous  drugs, 
such  person  may  only  surrender  such 
license,  certificate  or  document  in 
accordance  with  §  5.203. 

§  5.203    Voluntary  surrender  to  avoid 
hearing. 

(a)  Any  holder  may  surrender  a 
license,  certificate  or  document  to  the 
Coast  Guard  in  preference  to  appearing 
at  a  hearing.  ^ 

(b)  A  holder  voluntarily  surrendering 
a  license,  certificate  or  document  shall 
sign  a  written  statement  containing  the 
stipulations  that: 

(1)  The  surrender  is  made  voluntarily 
in  preference  to  appearing  at  a  hearing; 

(2)  All  rights  to  the  license,  certificate 
or  document  surrendered  are 
permanently  relinquished;  and, 

(3)  Any  rights  with  respect  to  a 
hearing  are  waived. 

(c)  A  voluntary  surrender  of  a  license, 
certificate  or  document  to  an 
investigating  officer  in  preference  to 
appearing  at  a  hearing  is  not  to  be 
accepted  by  an  investigating  officer 
unless  the  investigating  officer  is 
convinced  that  the  holder  fully  realizes 
the  effect  of  such  surrender. 

Subpart  F— Subpenas 

§  5.301    Issuance  of  suttpenas. 

(a)  Every  subpena  shall  command  the 
person  to  whom  it  is  directed  (o  appear 
at  a  specified  time  and  place  to  give 
testimony  or  to  produce  books,  papers, 
documents,  or  any  other  evidence, 
which  shall  be  described  with  such 
particularity  as  necessary  to  identify 
what  is  desired. 

(b)  The  investigating  officer  may  issue 
subpenas  for  the  attendance  of 
witnesses  or  for  the  production  of  books, 
papers,  documents,  or  any  other 
relevant  evidence  needed  by  the 
investigating  officer  or  by  the 
respondent. 

(c)  After  charges  have  been  served 
upon  the  respondent  the  Administrative 
Law  Judge  may,  either  on  the 
Administrative  Law  Judge's  own  motion 
or  the  motion  of  the  investigating  officer 
or  respondent,  issue  subpenas  for  the 
attendance  and  the  giving  of  testimony 
by  witnesses  or  for  the  production  of 
books,  papers,  documents,  or  any  other 
relevant  evidence. 
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§  5.303    S«rv<c«  of  subpcnas  on  b«haH  of 
the  r«spood*nt 

Service  of  subpenas  issued  on  behalf 
of  the  respondent  is  the  responsibility  of 
the  respondent.  However,  if  the 
Administrative  Law  )ud^  finds  that  the 
respondent  or  respondent's  counsel  is 
physically  unable  to  effect  the  service, 
despite  diligent  and  bona  Tide  attempts 
to  do  so.  and  if  the  Administrative  Law 
Judge  further  ^ds  that  the  existing 
impediment  to  the  service  of  the 
subpena  is  peculiarly  within  the 
authority  of  the  Coast  Guard  to 
overcome,  the  Administrative  Law  Judge 
will  have  the  subpena  delivered  to  an 
investigating  o^icer  participating  in  the 
case  for  the  purpose  of  effecting  service. 

§  5.305    QuMhing  a  subpena. 

(a)  Persons  subpenaed  to  appear  in 
person  or  produce  evidence  at  a  hearing 
may,  prior  to  or  during  the  hearing, 
apply  in  writing  to  the  Administrative 
Law  Judge  conducting  the  hearing 
requesting  that  the  subpena  be  quashed 
or  modified. 

(b)  Upon  receipt  of  any  application 

^     requesting  quashing  or  modification  of  a 
subpena  the  Administrative  Law  Judge 
notifies  the  party  for  whom  the  subpena 
was  issued.  The  Administrative  Law 
Judge  may  quash  or  modify  the  subpena 
if  it  is  uiveasonable  or  requires  evidence 
not  relevant  to  any  matter  in  issue,  or 
may  deny  the  request. 

S5J07    Enfofcement 

Upon  application  and  for  good  cause 
shown,  or  upon  its  own  initiative,  the 
Coast  Guard  will  seek  judicial 
enforcement  of  subpenas  issued  by 
investigating  officers  or  Administrative 
Law  Judges.  This  is  done  by  making 
application  to  the  United  States  District 
Court,  through  the  office  of  the 
appropriate  U.S.  Attorney,  to  issue  an 
order  compelling  the  attendance  of, 
and/or  giving  of  testimony  by, 
witnesses,  or  for  the  production  of 
books,  papers,  documents,  or  any  other 
relevant  evidence. 

§5.309    Proof  of  Mrvlce. 

(a)  The  person  serving  a  subpena  shall 
make  a  written  statement  setting  forth 
the  date,  time  and  manner  of  service 
and  shall  return  such  report  with  or  on  a 
copy  of  the  subpena  to  the  investigating 
officer  or  Administrative  Law  Judge  who 
issued  it.  In  case  of  failure  to  make 
service  of  a  subpena,  the  person 
assigned  to  serve  such  subpena  shall 
make  a  written  statement  setting  forth 
the  reasons  the  subpena  was  not  served. 
The  statement  should  be  placed  on  the 
subpena  or  attached  to  it  and  returned 
to  the  investigating  office  or 
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Administrative  Law  Judge  who  issued 
the  subpena. 

(b)  When  service  of  a  subpena  is 
made  by  certified  mail  with  return 
receipt  to  be  signed  by  the  addressee 
only,  the  person  mailing  the  subpena 
shall  make  a  written  statement  on  a 
copy  of  the  subpena  or  attached  to  it. 
setting  forth  the  date,  time  and  location 
of  the  post  office  where  mailed,  the  post 
office  number  assigned  thereto.  If 
delivered,  the  receipt  requested  shall  be 
returned,  by  the  person  receiving  the 
receipt,  to  the  investigating  officer  or 
Administrative  Law  Judge  who  issued 
the  subpena.  In  case  the  subpena  is  not 
delivered,  any  information  reported  by 
the  post  office  regarding  non-delivery 
shall  be  given  to  the  investigating  officer 
of  Administrative  Law  Judge  who  issued 
the  subpena. 

Subpart  G— Wttness  Fees 

§  5.401    Payment  of  wttness  fees  and 
altowances. 

(a)  Duly  subpenaed  witnesses,  other 
then  Federal  government  employees, 
may  apply  for  payment  for  their 
attendance  as  witnesses  at  an 
investigation  or  hearing  conducted 
pursuant  to  this  part  by  submitting  a 
request  for  payment  (Standard  Form 
1157)  accompanied  by  any  necessary 
receipts. 

(b)  Fees  and  allowances  will  be  paid 
as  provided  by  28  U.S.C.  1821.  except 
that  a  person  called  to  testify  as  an 
expert  witness  may  be  paid  a  higher  fee 
to  be  fixed  by  the  District  Commander. 

Sut)part  H— Healings 

S  5.501    QenerM. 

(a)  A  hearing  in  a  suspension  and 
revocation  proceeding  conducted  under 
46  U.S.C.  Chapter  77.  is  the  adjudication 
of  the  case.  It  is  presided  over  and  is 
conducted  under  the  exclusive  control  of 
an  Administrative  Law  Judge  in 
accordance  with  applicable 
requirements  in  5  U.S.C.  551.  et  seq. 
(Administrative  Procedure  Act),  and  the 
regulations  in  this  part.  The 
Administrative  Law  Judge  shall  regulate  • 
and  conduct  the  hearing  in  such  a 
manner  so  as  to  bring  out  all  the 
relevant  and  material  facts,  and  to 
insure  a  fair  and  impartial  hearing. 

(b)  The  Administrative  Law  Judge 
shall  be  governed  by  5  U.S.C.  557(d)(1) 
of  the  Administrative  Procedure  Act 
regarding  ex  parte  communications 
relative  to  these  proceedings. 

(c)  With  the  consent  of  the 
investigating  officer  and  respondent,  the 
Administrative  Law  Judge  may  hold  a 
prehearing  conference  for  the  setUement 
or  simplification  of  the  issues  involved 


in  the  case.  A  prehearing  conference 
may  be  requested  by  the  investigating 
officer,  respondent,  or  the 
Administrative  Law  Judge  and  is  subject 
to  the  following  provisions: 

(1)  The  Administrative  Law  Judge  sets 
the  time  and  place  for  the  conference,  or 
conference  telephone  call.  The 
conference  shall  not  be  convened  unless 
both  the  investigating  officer  and  the 
respondent  or  their  authorized 
representative  are  present. 

(2)  Admissions  or  statements  made  at 
a  conference  are  not  admissible  in 
evidence  at  a  hearing  for  any  reason. 

(3)  The  Administrative  Law  Judge,  in 
his  opening  statement  at  the  hearing, 
shall  enter  into  the  hearing  record  the 
time.  date,  place,  and  persons  present  at 
any  prehearing  conference  held. 

(4)  If  the  investigating  officer  and  the 
respondent  agree  at  the  prehearing 
conference  to  stipulate  to  facts  or  amend 
the  charge  sheet,  either  may  introduce 
the  stipulation  at  the  hearing  which, 
upon  the  consent  of  the  other,  will 
become  a  part  of  the  hearing  record. 

(d)  The  procedures  below  are  usually 
followed: 

(1)  Administrative  Law  Judge's 
opening  statement. 

(2)  Appearances  of  persons  at  the 
hearing. 

(3)  Verification  of  currently  valid 
license,  certificate  and/or  document 
held  by  respondent. 

(4)  The  Administrative  Law  Judge 
advises  the  respondent  of  his  or  her 
rights. 

(5)  Exclusion  of  witnesses  from  the 
hearing  room. 

(6)  Preliminary  motions,  objections 
and/or  corrections  to  the  charges  and 
specifications. 

(7)  A  reading  of  the  charges  with 
respondent's  answer. 

(8)  Opening  statement  of  investigating 
officer. 

(9)  Opening  statement  by  or  on  behalf 
of  the  respondent  or  statements  in 
mitigation  if  the  respondent  has 
admitted  to  the  charge  and  specification 
or  has  answered  "no  contest." 

(10)  Submission  of  evidence. 

(11)  Argument  by  the  investigating 
officer  and  argument  by  or  on  behalf  of 
the  respondent. 

(12)  The  investigating  officer  and 
respondent  are  given  the  opportunity  to 
submit  proposed  findings  and 
conclusions. 

(13)  The  Administrative  Law  Judge 
renders  findings  and  conclusions. 

(14)  Submission  of  prior  record  of  the 
respondent  and  evidence  in  aggravation 
or  mitigation. 

(15)  The  Administrative  Law  Judge 
renders  an  order. 
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(16)  The  Administrative  Law  Judge 
serves  complete  written  decision. 

(17)  The  Administrative  Law  Judge 
advises  the  respondent  of  the  right  to 
appeal. 

(18)  The  Administrative  Law  Judge 
declares  that  the  hearing  is  closed. 

§  5.503    Record  of  ttM  hearing. 

(a)  The  Administrative  Law  Judge 
designates  an  o&Icial  reporter  for  the 
hearing.  The  reporter  shaU  prepare  the 
record  of  the  hearing,  including  the 
transcript  if  so  directed  by  the 
Administrative  Law  Judge. 

(b)  The  testimony  and  exhibits 
presented,  together  with  all  papers, 
requests,  and  rulings  filed  in  the 
proceedings  constitute  the  record  of  the 
hearing. 

§  5.505    Public  access  to  hearings. 

All  hearings  conducted  pursuant  to 
this  part  are  open  to  the  public, 
including  representatives  of  the  press, 
except  when  the  Administrative  Law 
Judge  finds  that  the  subject  matter  to  be, 
or  being,  brought  out  in  the  evidence 
concerns  classified  material  relating  to 
national  security,  or  when  other 
circumstances  exist  which  have  been 
held  to  warrant  a  limitation  or  exception 
to  the  right  of  a  public  hearing  in  a 
United  States  District  Court. 

§  5.507    Olsqualiflcation  of  Administrative 
Law  Judge. 

(a)  In  any  suspension  and  revocation 
proceeding  conducted  under  this  part 
the  Administrative  Law  Judge  may 
withdraw  voluntarily  from  a  particular 
case  for  reasons  of  a  possbile  conflict  of 
interest.  In  such  event  the 
Administrative  Law  Judge  shall 
immediately  notify  the  Commandant  of 
the  desire  to  withdraw  and  the  reasons 
therefor. 

(b)  In  any  case  the  investigating 
officer  or  the  respondent  may,  in  good 
faith,  request  the  Administrative  Law 
Judge  to  withdraw  on  the  grounds  of 
personal  bias  or  other  disqualification. 
The  party  seeking  the  Administrative 
Law  Judge's  disqualification  shall  file 
with  the  Administrative  Law  Judge  a 
timely  affidavit  or  statement  sworn  to 
before  a  Coast  Guard  officer  of  other 
official  authorized  to  administer  oaths, 
setting  forth  in  detail  the  facts  alleged  to 
constitute  the  grounds  for 
disqualification.  The  investigating 
officer  or  the  respondent  may  present 
testimony  of  witnesses  or,  at  minimum, 
an  offer  of  proof  to  support  these 
grounds.  The  Administrative  Law  Judge 
rules  whether  or  not  disqualification  is 
warranted. 

(c)  If  the  person  seeking 
disqualification  takes  exception  to  the 


Administrative  Law  Judge's  ruling,  that 
person  may  appeal  such  ruling  to  the 
Commandant.  When  such  appeal  is 
made,  the  Administrative  Law  Judge 
immediately  forwards  the  affidavit  or 
sworn  statement  with  the  decision 
thereon  to  the  Commandant  The 
Administrative  Law  Judge  may  proceed 
with  the  hearing  unless  it  can  be  shown 
that  a  delay  in  the  hearing  pending  a 
determination  of  the  appeal  will  not  be 
detrimental  to  the  matters  being 
adjudicated.  The  Administrative  Law 
Judge  ensures  that  all  matters  relating  to 
such  claims  of  disqualification  appear 
affirmatively  in  the  record. 

§  5.509    Opening  the  hearing. 

The  Administrative  Law  Judge  opens 
the  hearing  at  the  time  and  place 
specified  in  the  notice,  administers  all 
necessary  oaths,  and  causes  a  complete 
record  of  the  proceedings  to  be  kept 
The  time  and  place  of  opening  the 
hearing  may  be  changed  by  the 
Administrative  Law  Judge  by  written 
notice  served  on  the  investigating  officer 
and  the  respondent,  either  on  the 
Administrative  Law  Judge's  own  motion 
or  upon  application  of  the  investigating 
officer  or  respondent.  Such  change  must 
be  consistent  with  the  rights  of  the 
respondent  to  a  fair,  impartial  and 
timely  hearing  and  the  availability  of 
witnesses. 

§  5.51 1    Continuance  of  a  hearing. 

The  Administrative  Law  Judge  may, 
either  on  the  Administrative  Law 
Judge's  own  motion  or  the  motion  of  the 
investigating  officer  or  respondent, 
continue  the  hearing  from  day  to  day  or 
adjourn  such  hearing  to  a  later  date  or 
to  a  different  place  by  announcement  at 
the  hearing  or  by  other  appropriate 
notice.  When  determining  whether  to 
grant  a  continuance,  the  Administrative 
Law  Judge  gives  careful  consideration  to 
the  future  availability  of  witnesses,  the 
schedule  of  the  vessel  or  vessels  on 
which  the  respondent  and/or  witnesses 
may  be  employed,  and  to  the  nature  of 
the  charge  and  gravity  of  the  offense. 

§  5.513    Appearances. 

The  appearances  of  the  investigating 
officer  and  respondent  and  their 
representatives  are  entered  in  the 
record. 

§  5.5 1 5    Failure  of  respondent  to  appear  at 
hearing. 

(a)  In  any  case  in  which  the 
respondent,  after  being  duly  served  with 
the  original  of  the  notice  of  the  time  and 
place  of  the  hearing  and  the  charges  and 
specifications,  fails  to  appear  at  the  time 
and  place  specified  for  the  heariiig,  the 
hearing  may  be  conducted  "in  absentia." 


(b)  The  Administrative  Law  Judge 
ensures  that  the  record  contains  the 
facts  concerning  the  service  of  the 
charges,  specifications  and  notice  of 
hearing. 

§5.517    Witnesses  exciudad  frwn  hearing 
room. 

After  appearances  are  entered  and 
prior  to  proceeding  with  the  hearing,  all 
witnesses  are  excluded  from  the  hearing 
room.  The  Administrative  Law  Judge 
may  order  witnesses  to  be  separated 
from  each  other  while  waiting  to  testify 
or  admonish  them  to  not  discuss  the 
case  among  themselves  or  with  any 
other  person,  with  the  exception  of  the 
investigating  officer,  the  respondent  or 
the  respondent's  counsel. 

§  5.519    Rights  of  respondent 

(a)  The  Administrative  Law  Judge 
advises  the  respondent  on  the  record,  of 
the  right  to: 

(1)  Be  represented  by  professional 
counsel,  or  any  other  person  desired; 

(2)  Have  witnesses  and  relevant 
evidence  subpenaed; 

(3)  Examine  witnesses,  cross-examine 
witnesses,  and  introduce  relevant 
evidence  into  the  record:  and 

(4)  Testify  or  remain  silent 

§  5.521    Verification  of  icanae.  caHlficale 
or  document 

(a)  The  Administrative  Law  Judge 
shall  require  the  respondent  to  produce 
and  present  at  the  opening  of  the 
hearing,  and  on  each  day  the  hearing  is 
in  session  thereafter,  all  valid  licenses. 
certificates,  and/or  documents  issued  by 
the  Coast  Guard  to  the  respondent  In 
the  event  that  the  respondent  alleges 
that  such  license,  certificate  or 
document  has  been  lost  misplaced, 
stolen,  destroyed,  or  is  otherwise 
beyond  his  ability  to  produce,  the 
respondent  shall  execute  a  lost 
document  affidavit  (Form  CG-4363).  The 
Adminstrative  Law  Judge  shall  warn  the 
respondent  that  a  willful  misstatement 
of  any  material  item  in  such  affidavit  is 
punishable  as  a  violation  of  a  federal 
criminal  stahite.  (See  18  U.S.C.  1001). 

(b)  When  a  hearing  is  continued  or 
delayed,  the  Adiainistrative  Law  Judge 
returns  the  licen.«,e,  certificate,  or 
document  to  the  respondent:  unless  a 
prima  facie  case  has  been  established 
that  the  respondent  committed  an  act  or 
offense  which  shows  that  the 
respondent's  service  on  a  vessel  would 
constitute  a  definite  dacgar  to  public 
health,  interest  or  safety  at  sea. 

§5.523    Motions  or  objectiona. 

Any  motion  or  objection  shall  be 
heard  and  disposed  of,  on  the  record,  by 
the  Administrative  Law  Judge. 
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§  S.52S    CoiTtction  or  amendment  of 
charge*  and/or  spectflcations. 

(a)  The  Administrative  Law  ]udge 
examines  the  charges  and  specifications 
to  determine  their  correctness  as  to  form 
and  legal  su^iciency. 

(b)  The  Administrative  Law  Judge 
may.  either  on  the  Administrative  Law 
judge's  own  motion  or  motion  by  either 
the  investigating  officer  or  respondent, 
amend  the  charges  and  specifications  to 
correct  harmless  errors  by  deletion  or 
substitution  of  words  or  figures  as  long 
as  a  legal  charge  and  specification 
remains. 

(c)  When  errors  of  substance  are 
found  in  charges  and  specifications,  the 
Administrative  Law  Judge  shall  allow 
that  the  defective  charge  or  specification 
be  withdrawn  without  prejudice  to  the 
service  of  a  new  charge  and 
specification  in  the  matter.  The 
investigating  officer  may  then  prepare 
and  serve  a  new  charge  and 
specification. 

§5.527    Answer. 

(a)  The  Administrative  Law  Judge 
reads  each  charge  and  specification  to 
the  respondent  and  obtains  a  specific 
answer  to  each  charge  and  specification. 
If  the  respondent  fails  to  answer  a 
charge  or  specification,  the 
Administrative  Law  Judge  enters  a 
denial  and  proceeds  with  the  hearing. 

(b)  A  specific  answer  shall  be  one  of 
the  following: 

(1)  Deny; 

(2)  No  contest:  or 

(3)  Admit. 

(c)  For  purposes  of  proceedings  under 
this  part,  an  admission  or  "no  contest" 
answer  is  sufficient  to  support  a  finding 
of  "proved"  by  the  Adminstrative  Law 
Judge. 

(d)  When  the  hearing  is  conducted  "in 
absentia,"  the  Administrative  Law  Judge 
enters  a  denial  to  all  charges  and 
specifications. 

§  5.529    Opening  statement  of 
investigating  officer. 

(a)  If  a  denial  is  entered,  the 
investigating  officer  makes  a  brief 
statement  outlining  the  matters  expected 
to  be  proved. 

(b)  If  the  respondent  admits  the  truth 
of  the  charges  and  specifications  or 
answers  "no  contest."  the  opening 
statement  of  the  investigating  officer 
shall  contain  a  summary  of  the  evidence 
upon  which  the  charges  and 
specifications  are  based. 

§  S.S31    Opening  statement  by  or  on  t>ehalf 
of  ttie  respondent 

The  respondent  or  the  respondent's 
counsel  is  afforded  an  opportunity  to 
state  what  is  intended  to  be  established. 


This  may  be  waived  or  deferred  at  the 
option  of  the  respondent. 

§  S.533    Presentation  of  case  wtiere  tt>ere 
is  an  admission  or  no  contest  answer. 

(a)  If  the  respondent  admits  to  any 
charge  and  specification  or  answers  "no 
contest."  evidence  in  mitigation  may  be 
presented,  and  the  investigating  officer 
may  present  a  prima  facie  case  and 
evidence  in  aggravation  even  in  those 
cases  where  revocation  is  mandatory. 

(b)  Should  the  respondent's 
presentation  be  inconsistent  with  an 
admission  or  answer  of  "no  contest,"  the 
Administrative  Law  Judge  will  reject  the 
answer,  enter  a  denial  and  continue 
with  the  hearing. 

§5.535    Witnesses. 

(a)  All  witnesses  are  sworn,  duly 
examined,  and  may  be  cross  examined. 
A  witness  on  the  stand  may  be 
questioned  at  any  time  by  the 
Administrative  Law  Judge. 

(b)  The  person  who  calls  a  witness 
shall  begin  direct  examination  by 
identifying  the  witness. 

(c)  Witnesses  may  be  called  to 
establish  matters  of  aggravation  or 
matters  of  mitigation. 

(d)  Any  witness  may  have  the  benefit 
and  advice  of  personal  counsel,  but  such 
counsel  shall  not  otherwise  participate 
in  the  hearing. 

(e)  Any  attempt  to  coerce  or  induce  a 
witness  to  testify  falsely  is  an  offense 
under  federal  law  which  may  be 
punishable  by  fine  or  imprisonment  or 
both.  (See  18  U.S.C.  1505.) 

(f)  Upon  motion  by  the  investigating 
officer  or  respondent,  the 
Administrative  Law  Judge  may  order 
that  testimony  of  a  witness  be  taken  by 
telephone  conference  call,  when 
testimony  would  otherwise  be  taken  by 
deposition.  The  telephone  conference 
will  be  arranged  so  that  all  participants 
can  listen  to  and  speak  to  each  other  in 
the  hearing  of  the  Administrative  Law 
Judge.  The  Administrative  Law  Judge 
insures  that  all  participants  in  the 
telephone  conference  are  properly 
identified  to  allow  a  proper  record  to  be 
made  by  the  reporter.  Participants  shall 
speak  clearly  and  avoid  extraneous 
conversation.  Telephone  conferences 
are  governed  by  the  procedural  rules 
and  decorum  observed  during  in-peron 
proceedings. 

(g)  A  witness  may  be  subpenaed  to 
testify  by  telephone  conference.  The 
subpena  in  such  instances  is  issued 
under  the  procedures  in  Subpart  F. 

§5.537    Evidence. 

(a)  In  these  proceedings,  strict 
adherence  to  the  rules  of  evidence  is  not 
required.  However,  the  Federal  Rules  of 


Evidence,  as  amended,  shall  be  the 
primary  guide  for  evidentiary  matters, 
where  applicable. 

(b)  Rules  410.  606,  706,  and  1101  of  the 
Federal  Rules  of  Evidence  shall  not  be 
applicable  to  these  proceedings. 

(c)  In  conducting  a  hearing  the 
Administrative  Law  Judge  will  extend 
reasonable  latitude  to  the  respondent 
who  does  not  have  professional  counsel 
to  represent  him.  Investigating  officers 
and  counsel  should  be  required  to 
conform  to  the  the  rules  of  evidence  to  a 
greater  degree  than  respondents  without 
counsel. 

§  5.539     Burden  of  proof. 

The  investigating  officer  has  the 
burden  of  proof. 

§  5.541    Official  notice  by  Commandant 
and  Administrativ*  Law  Judge. 

(a)  In  addition  to  other  rules  providing 
for  judicial  notice,  the  Commandant  and 
the  Administrative  Law  Judges  will 
consider  the  following  without  requiring 
the  investigating  officer  or  the 
respondent  to  submit  them  in  evidence: 

(1)  Federal  Law.  The  Constitution: 
Congressional  Acts,  Resolutions, 
Records,  Journals  and  Committee 
Reports:  Decisions  of  Federal  Courts: 
Executive  Orders  and  Proclamations; 
and  rules,  regulafions,  orders  and 
notices  published  in  the  Federal 
Register. 

(2)  State  law.  The  Constitution  and 
public  laws  of  each  State. 

(3)  Governmental  organizations.  The 
organization,  territorial  limitations, 
officers,  departments,  and  general 
administration  of  the  Government  of  the 
United  States,  its  States,  territories, 
possessions  and  the  Commonwealth  of 
Puerto  Rico. 

(4)  Commandant's  decisions.  The 
Commandant's  decisions  in  all  appeal 
and  review  cases  under  this  part.  (See 
§  5.65.) 

(b)  Matters  officially  noticed  by  the 
Commandant  or  the  Administrative  Law 
Judge  are  specified  on  the  record.  The 
investigating  officer  and  the  respondent 
shall  be  afforded  an  opportunity,  on  the 
record,  to  rebut  such  matters. 

§  5.543    Certification  of  extracts  from 
shipping  articles,  logboolts,  etc. 

(a)  In  addition  to  other  rules  providing 
for  authentication  and  certification, 
extracts  from  records  in  the  custody  of 
the  Coast  Guard,  shipping  articles,  and 
logbooks,  may  be  identified  and 
authenticated  by  certification  of  an 
investigating  officer  or  custodian  of  such 
records,  or  by  any  commissioned  officer 
of  the  Coast  Guard. 

(b)  Certification  must  include  a 
statement  that  the  certifying  individual 
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has  seen  the  original  and  compared  the 
copy  with  it  and  found  it  to  be  a  true 
copy.  The  individual  so  certifying  shall 
sign  name,  rank  or  title,  and  duty 
station. 

§5.S4S    Weight  of  entrtas  from  logbooks. 

(a)  An  entry  in  an  official  logbook  of  a 
vessel  concerning  an  offense 
enumerated  in  46  U.S.C.  11501.  made  in 
substantial  compliance  widi  the 
procedural  requirements  of  46  U.S.C. 
11502,  is  admissible  in  evidence  and 
constitutes  prima  facie  evidence  of  the 
facts  recited. 

(b)  An  entry  in  any  logbook  kept  on  a 
vessel  may  be  admitted  into  evidence  as 
an  exception  to  the  hearsay  rule,  under 
the  Federal  Rules  of  Evidence,  as  a 
record  of  a  regularly  conducted  activity. 

(c)  An  entry  in  any  logbook  made  in 
compliance  with  the  procedural 
requirements  of  46  U.S.C.  11502  may  be 
given  added  weight  by  the 
Administrative  Law  fudge. 

§  5.S47    Um  of  iudgnMnt  of  convtctton. 

(a)  A  judgment  of  conviction  by  a 
Federal  court  is  conclusive  in 
proceedings  under  diis  part  concerning 
incidents  described  in  48  U.S.C.  7703. 
where  acts  or  offenses  forming  the  basis 
of  the  chaises  in  the  Federal  court  are 
the  same. 

(b)  Where  the  acts  involved  in  a 
judgment  of  conviction  of  a  State  court 
are  the  same  as  those  involved  in 
proceedings  under  this  part  concerning 
incidents  described  in  46  U.S.C.  7703. 
the  judgment  of  conviction  is  not 
conclusive  of  the  issues  decided. 
However,  such  judgment  of  conviction  is 
admissible  in  evidence  and  constitutes 
substantial  evidence  adverse  to  the 
respondent. 

(c)  The  judgment  of  conviction  for  a 
dangerous  drug  law  violation  by  a 
Federal  or  State  court  is  conclusive  in 
proceedings  under  this  part.  If  as  part  of 
a  state  expungement  scheme  the 
respondent  pleads  guilty  or  no  contest 
or  is  required  by  the  court  to  attend 
classes,  make  contributions  of  time  or 
money,  receive  treatment  or  submit  to 
any  mannor  of  probation  or  supervision 
or  forego  appead  of  the  trial  court 
Tmding.  the  respondent  will  be 
considered,  for  the  purposes  of  46  U.S.C. 
7704,  to  have  received  a  final  conviction. 
A  later  expungement  of  the  record  will 
not  be  considered  unless  it  is  proved 
that  the  expungement  is  based  on  a 
showing  that  the  court's  earlier 
"conviction"  was  in  error. 

(d)  The  respondent  may  not  challenge 
the  jurisdiction  of  a  Federal  or  State 
court  in  proceedings  under  46  U.S.C 
7703  and  7704. 


§5.549    Admi«sib<Uty  of  rmpondwiTs 
Coast  Guard  records  prior  to  entry  of 
findings  and  conctuntons. 

(a)  The  prior  disciplinary  record  of  the 
respondent  is  admissible  when  offered 
by  the  respondent. 

(b)  In  addition  to  the  use  of  a 
judgment  of  conviction  as  provided  in 
§  5.547,  the  prior  record  of  the 
respondent,  as  defined  in  §  5.56&,  is 
admissible  when  offered  by  the 
investigating  officer  for  the  limited 
purposes  of  impeaching  the  credibility  of 
evidence  offered  by  the  respondent 
regarding  a  disciplinary  record. 

§  5.551    Admisaione  by  reapomtont 

No  person  shall  be  permitted  to  testify 
with  respect  to  admissions  made  by  the 
respondent  during  or  in  the  course  of  an 
investigation  under  this  part  or  Part  4  of 
this  title  except  for  the  piupose  of 
impeachment. 

§  5.553    Testimony  by  depaeHlon. 

(a)  Testimony  may  be  taken  by 
deposition  upon  application  of  either 
party  or  upon  the  initiative  of  the 
Administrative  Law  judge.  The 
application  of  a  party  must  be  in  writing 
and  must  contain  the  reasons  for  the 
deposition,  the  name  and  whereabouts 
of  the  witness  and  an  approximate  date, 
time  and  place  for  the  deposition 
hearing.  The  apphcant  may  request  that 
it  be  by  oral  examination,  or  upon 
written  interrogatories,  or  a  combination 
thereof.  The  deposition  may  be  taken 
before  any  person  authorized  to 
administer  oaths. 

(b)  Upon  good  cause  appearing 
therefor,  the  Administrative  Law  ]Qdge 
enters  and  serves  upon  the  parties  an 
order  designating  the  person  before 
whom  the  deposition  is  to  be  taken, 
together  vfith  such  other  information, 
directions  and  orders  as  will  enable  the 
person  so  designated  to  obtain  the 
testimony  of  the  deponent.  The 
Administrative  Law  Judge  issues  a 
subpena  in  accordance  with  Subpart  F 
of  this  part  which,  along  with  his  order 
and  a  list  of  interrogatories  and  cross- 
interrogatories,  if  any,  is  forwarded  to 
the  person  designated  to  take  the 
deposition.  This  person  shall  have  the 
subpena  served  upon  the  witness. 

(c)  The  investigating  officer  and 
respondent  and/or  their  representatives 
may  attend  the  taking  of  a  deposition. 

(d)  After  the  deposition  has  been 
taken  and  transcribed  it  is  presented  to 
the  witness  for  examination,  correction 
and  signature  unless  such  a  procedure  is 
waived  by  the  deponent  on  the  record. 
The  person  taking  the  deposition  shall 
certify  to  the  signature  of  the  witness.  If, 
for  any  reason,  the  deposition  or 
interrogatory  is  not  signed  by  the 


witness,  the  person  taking  the 
deposition  shall  recite  (under  oath) 
thereon  the  reason  it  is  not  signed. 

(e)  A  deposition  upon  oral 
examination  may  be  taken  by  telephone 
conference  upon  such  terms,  conditions, 
and  arrangements  as  are  presciibed  in 
the  order  of  the  Administrative  Law 
Judge. 

(f)  The  testimony  at  a  deposition 
hearing  may  be  reccnded  on  videotape, 
upon  such  terms,  conditions,  and 
arrangements  as  are  prescribed  in  the 
order  of  the  Administrative  Law  Judge, 
at  the  expense  of  the  party  requesting 
the  recording.  The  video  recording  may 
be  in  conjunction  with  an  oral 
examination  by  telephone  conference 
held  pursuant  to  paragraph  (e)  of  this 
section.  After  the  deposition  has  been 
taken,  the  person  taking  die  deposition 
shall  immediately  seal  the  videotape  in 
an  envelope,  attaching  thereto  a 
statement  identifying  the  proceeding 
and  the  deponmt  and  certifying  as  to 
the  authenticity  of  the  deposition,  and 
return  the  videotape  by  accountable 
means  to  the  Administrative  Law  judge. 
Such  deposition  becomes  a  part  of  the 
record  of  proceedings  in  the  same 
manner  as  a  transcribed  deposition.  The 
videotape,  if  admitted  in  evidence,  will 
be  played  during  the  hearing  and 
transcribed  into  the  record  by  the 
reporter. 

(g)  The  Administrative  Law  Judge 
rules  on  the  admissibility  of  the 
deposition  or  any  part  thereof  and  on 
any  objections. 


§  5.555 

(a)  Treatises,  periodicals,  or 
pamphlets  relating  to  nautical  practices 
are  admissible  in  evidence  without  the 
use  of  expert  witnesses. 

(b)  The  Administrative  Law  Judge 
evaluates  such  materials  based  on  die 
facts  and  circumstances  of  the  case.  The 
materials  may  not  be  considered 
conclusive  of  an  issue. 

§  5.557    Mcdicel  Exanrinctlon  of 
respondent 

(a)  In  a  hearing  in  which  the  physical 
or  mental  condition  of  the  respondent  is 
in  controversy,  the  Administrative  Law 
Judge  may  order  the  respondent  to 
submit  to  a  medical  examination. 

(b)  An  examination  ordered  by  an 
Administrative  Law  Judge  wiU  be 
conducted  at  government  expense  by  • 
physician  designated  by  the. 
Administrative  Law  Judge. 

(c)  If  the  respondent  fails,  or  refuses, 
to  submit  to  an  ordered  examination 
such  failure  is  accorded  due  weight  in 
determining  the  facts  alleged  in  die 
specifications. 
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§5.559    ArgufiMnt 

After  all  the  evidence  has  been 
presented,  the  investigating  officer  and 
the  respondent  may  present  oral  or 
written  argument. 

§5.561     Submission  of  proposed  findings 
and  conclusions. 

The  Administrative  Law  Judge  affords 
the  investigating  officer  and  the 
respondent  reasonable  opportunity  to 
submit  proposed  findings  and 
conclusions  with  supporting  reasons.  If 
either  desires  to  submit  such  matter,  the 
Administrative  Law  Judge  fixes  the  time 
within  which  it  shall  be  filed.  Failure  to 
comply  within  the  time  fixed  by  the 
Administrative  Law  Judge  shall  be 
regarded  as  a  waiver  of  the  right. 

§  5.563    Administrative  Law  Judge's 
findings  and  conclusions. 

(a)  The  Administrative  Law  Judge 
renders  ultimate  findings  and 
conclusions. 

(b)  A  separate  conclusion  is  made  by 
the  Administrative  Law  Judge  on  each 
charge  and  specification.  A  specification 
may  be  found  "not  proved,"  "proved  in 
part,"  or  "proved."  A  charge  may  be 
found  "not  proved"  or  "proved." 

(c)  The  testimony  and  exhibits 
presented,  together  with  all  papers, 
requests,  and  rulings  filed  in  the 
proceedings  are  the  exclusive  basis  for 
the  issuance  of  the  Administrative  Law 
Judge's  findings  and  conclusions. 

§  5.565    Submission  of  prior  record  and 
evidence  In  aggravation  or  mitigation. 

(a)  Except  as  provided  in  §  5.547  and 
§  5.549,  the  prior  record  of  the 
respondent  may  not  be  disclosed  to  the 
Administrative  Law  Judge  until  after 
conclusions  have  been  made  as  to  each 
charge  and  specification,  and  then  only 
if  at  least  one  charge  has  been  found 
proved.  The  prior  record  must  include 
only  information  concerning  the 
respondent  and  is  limited  to  the 
following  items  less  than  10  years  old: 

(1)  Written  warnings  issued  by  Coast 
Guard  investigating  officers  and 
accepted  by  the  respondent; 

(2)  Final  agency  action  on  Coast 
Guard  suspension  and  revocation 
hearings  wherein  one  or  more  charges 
was  found  proved; 

(3)  Voluntary  surrender  agreements 
entered  into  by  the  respondent; 

(4)  Any  final  judgments  of  conviction 
in  State  or  Federal  courts; 

(5)  Final  agency  action  resulting  in 
civil  penalties  or  warnings  being 
imposed  against  the  respondent  in 
proceedings  administered  by  the  Coast 
Guard  under  33  CFR  1.07;  and, 

(6)  Any  official  commendatory 
information  concerning  the  respondent 


of  which  the  investigating  officer  is 
aware. 

(b)  The  investigating  officer  may  offer 
evidence  and  argument  in  aggravation  of 
the  charge  or  charges  found  proved. 

(c)  The  respondent  is  allowed  to 
conunent  on  or  offer  evidence  regarding 
prior  maritime  service  including  the 
prior  record  introduced  by  the 
investigating  officer  and  any 
commendatory  information. 

(d)  The  respondent  may  offer 
evidence  and  argument  in  mitigation  of 
the  charge  or  charges  found  proved. 

(e)  The  investigating  officer  may  offer 
evidence  and  argument  in  rebuttal  of  the 
evidence  and  argument  introduced  by 
the  respondent  in  mitigation. 

§5.567    Order. 

(a)  The  Administrative  Law  Judge 
enters  an  order  which  recites  the 
disposition  of  the  case.  When  a  charge 
has  been  found  "not  proved,"  the  order 
will  state  the  charge  is  "dismissed"  with 
or  without  prejudice.  When  a  charge  is 
found  "proved,"  the  Administrative  Law 
Judge  may  order  an  "admonition," 
"suspension"  with  or  without  probation, 
or  "revocation." 

(b)  The  order  is  directed  against  all 
licenses,  certificates  or  documents, 
except  that  in  cases  of  negligence  or 
professional  incompetence,  the  order  is 
made  applicable  to  specific  licenses, 
certificates  or  documents.  If  the 
Administrative  Law  Judge  determines 
that  the  respondent  is  professionally 
incompetent  in  the  grade  of  the  license, 
certificate  or  document  held,  but  is 
considered  competent  in  a  lower  grade, 
the  license,  certificate  or  document  may 
be  revoked  and  the  issuance  of  one  of  a 
lower  grade  ordered. 

(c)  An  order  must  specify  whether  the 
license,  certificate  or  document  affected 
is: 

(1)  Revoked; 

(2)  Suspended  outright  for  a  specified 
period  after  surrender; 

(3)  Suspended  for  a  specified  period, 
but  placed  on  probation  for  a  specific 
period;  or 

(4)  Suspended  outright  for  a  specified 
period,  followed  by  a  specified  period  of 
suspension  on  probation. 

(d)  The  order  will  normally  state, 
"that  the  license,  certificate  or  document 
is  to  be  surrendered  to  the  Coast  Guard 
immediately,"  if  the  order  is  one  of 
revocation  or  includes  a  period  of 
outright  suspension.  In  cases  involving 
special  circumstances,  the  order  may 
provide  for  surrender  on  a  certain  date. 

(e)  The  time  of  any  period  of  outright 
suspension  ordered  does  not  commence 
until  the  license,  certificate  or  document 
is  surrendered  to  the  Coast  Guard.  The 
time  of  any  period  of  suspension  on 


probation  begins  at  the  end  of  any 
period  of  outright  suspension  or  the 
effective  date  of  the  order  if  there  is  no 
outright  suspension. 

§  5.569    Selection  of  an  appropriate  order. 

(a)  This  section  addresses  orders  in  a 
general  marmer.  The  selection  of  an 
appropriate  order  is  the  responsibility  of 
the  Administrative  Law  Judge,  subject  to 
appeal  and  review.  The  investigating 
officer  and  the  respondent  may  suggest 
an  order  and  present  argument  in 
support  of  this  suggestion  during  the 
presentation  of  aggravating  or  mitigating 
evidence. 

(b)  Except  for  acts  or  offenses  for 
which  revocation  is  mandatory,  factors 
which  may  affect  the  order  include: 

(1)  Remedial  actions  which  have  been 
undertaken  independently  by  the 
respondent; 

(2)  Prior  record  of  the  respondent, 
considering  the  period  of  time  between 
prior  acts  and  the  act  or  offense  for 
which  presently  charged  is  relevant;  and 

(3)  Evidence  of  mitigation  or 
aggravation. 

(c)  After  an  order  of  revocation  is 
entered,  the  respondent  will  be  given  an 
opportunity  to  present  relevant  material 
on  the  record  for  subsequent 
consideration  by  the  special  board 
convened  in  the  event  an  application  is 
filed  in  accordance  with  Subpart  L  of 
this  part. 

(d)  Table  5.569  is  for  the  information 
and  guidance  of  Administrative  Law 
Judges  and  is  intended  to  promote 
uniformity  in  orders  rendered.  This  table 
should  not  affect  the  fair  and  impartial 
adjudication  of  each  case  on  its 
individual  facts  and  merits.  The  orders 
are  expressed  by  a  range,  in  months  of 
outright  suspension,  considered 
appropriate  for  the  particular  act  or 
offense  prior  to  considering  matters  in 
mitigation  or  aggravation.  For  instance, 
without  considering  other  factors,  a 
period  of  two  to  four  months  outright 
suspension  is  considered  appropriate  for 
"Failure  to  Obey  a  master's  written 
instructions."  An  order  within  the  range 
would  not  be  considered  excessive. 
Mitigating  or  aggravating  factors  may 
make  an  order  greater  or  less  than  the 
given  range  appropriate.  Orders  for 
repeat  offenders  will  ordinarily  be 
greater  than  those  specified. 

Table  5.569.— Suggested  Range  of  an 
Appropriate  Order 


Type  ot  oftenae 


Misconduct 
Faiulure  to  obey  master's/ship 

officer's  order. 
Failure  to  comply  with  U.S. 

law  or  regulations. 


Range  of  order  (in 
montlw) 


1-3. 
1-3. 
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Table  5.569.— Suggested  Range  of  an 
Appropriate  Order— Continued 


Typeo(oH«n»» 

Range  of  order  (In 
morwis) 

Possession     of     intonicating 

1-4. 

liquor. 

Failure  to  obey  master's  writ- 

2-4. 

ten  instniction. 

. 

Iinproper      performance      o» 

2-5. 

Outlet    related    to    veeael 

tatety. 

Failure  to  loin  vessel  (required 

2-«. 

crew  member). 

Vioient  acts  against  other  per- 

2-6. 

sons  (without  iniury). 

Failure  to  perlorm  duties  relat- 

3-6. 

•d  to  vessel  safety. 

The« 

3-6. 

Violent  acts  against  other  per- 

4-Revocation. 

sons  (mjury) 

Use.  possession,  or  sale  o( 

Revocation  (Note:  see 

dangerous  drugs. 

J  5.59). 

Negligence: 

Negligently  perlorming  dunes 

2-6. 

related  to  vessel  navigatiorv 

Negligently    performing    non- 

1-3. 

navigational    duties    related 

to  vessel  safety 

Neglect  of  vessel  navigation 

3-6 

duties. 

Neglect    of    non-navigational 

2-4. 

safety  related  duties. 

Incompetence „ _ 

The  only  proper  order  lor 

a  charge  ol 

Incompetence  lound 

proved  is  revocation. 

Dangerous    drug*    (46    U.S.C. 

The  only  proper  order  lor 

7704). 

a  charge  under  46 

use  7704  found 

proved  is  revocation. 

§  5.571    Delivery  of  decision. 

(a)  Whenever  possible,  the 
Administrative  Law  Judge's  decision  is 
delivered  in  writing  to  the  respondent  or 
to  the  respondent's  authorized 
representative  at  the  final  hearing 
session.  If  it  is  not  possible  for  the 
Administrative  Law  Judge  to  deliver  a 
complete  written  decision  at  the  final 
session  of  the  hearing,  an  oral  decision 
is  rendered  on  the  record,  with  a  written 
order  prepared  and  served  on  the 
respondent  or  the  respondent's 
authorized  representative.  The  decision, 
including  the  order,  is  effective  upon 
service  of  the  written  order. 

(b)  If  a  complete  written  decision  is 
not  delivered  at  the  final  hearing 
session,  the  Administrative  Law  Judge 
prepares  and  has  served  on  the 
respondent  or  the  respondent's 
authorized  representative  a  complete 
written  decision  within  30  days,  when 
possible,  after  completion  of  the  hearing. 
This  delivery  may  be  by  personal 
service  or  certified  mail,  return  receipt 
requested.  The  signed  acknowledgment 
of  person  service  or  the  return  receipt 
becomes  a  part  of  the  hearing  record. 

(c)  As  used  in  this  section,  the  phrase, 
"authorized  representative"  means  any 
person  who  has  been  authorized  by  the 
respondent,  as  shown  by  the  hearing 
record,  to  receive  service  and  take  an 
appeal  on  behalf  of  the  respondent. 


§  5.573    Notification  of  right  to  appeal. 

The  respondent  is  advised  by  the 
Administrative  Law  Judge  of  the  right  to 
appeal  in  accordance  with  Subpart  J  of 
this  part. 

§  5.577    ModificaMon  of  AdministraUva  Law 
Judge's  decision  and  ordar. 

(a)  After  an  Administrative  Law  Judge 
renders  the  decision  and  order,  it  may 
be  modified  or  changed  pursuant  to 
procedures  set  forth  in  paragraph  (b)  of 
this  section,  in  Subpart  I  of  this  part  for 
reopening  of  hearings;  in  Subpart  J  of 
this  part  for  appeals;  or  in  Subpart  K  of 
this  part  for  review  of  Administrative 
Law  Judge's  decision  by  the 
Commandant.  In  the  absence  of  any 
such  actions,  the  decision  of  the 
Administrative  Law  Judge  is  final. 

(b)  When  the  proceeding  is  based  on  a 
conviction  for  a  dangerous  drug  law 
violation,  recision  of  the  order  affecting 
the  license,  certificate  or  document  will 
not  be  granted,  unless  the  applicant 
submits  a  specific  court  order  to  the 
effect  that  the  conviction  has  been 
unconditionally  set  aside  for  all 
purposes.  An  order  of  revocation  will 
not  be  rescinded  as  the  result  of  any  law 
which  provides  for  a  subsequent 
conditional  setting  aside,  modification 
or  expungement  of  the  court  conviction 
in  the  nature  of  granting  of  clemency  or 
other  relief  after  the  conviction  has 
become  final,  without  regard  to  whether 
punishment  was  imposed. 

Subpart  I— Reopening  of  Hearings 

§  5.601    Petition  to  reopen  hearing. 

(a)  A  respondent  may  petition  to 
reopen  the  hearing  on  Uie  basis  of  newly 
discovered  evidence  or  on  the  basis  of 
being  unable  to  present  evidence  due  to 
the  respondent's  inabiHty  to  appear  at 
the  hearing  through  no  fault  of  fibe 
respondent  and  due  to  circumstances 
beyond  the  respondent's  control. 

(b)  The  filing  of  a  petition  does  not 
stay  in  existing  order  of  the 
Administrative  Law  Judge.  However,  if 
filed  within  30  days  after  the  effective 
date  of  the  Administrative  Law  Judge's 
decision,  it  will  toll  or  defer  the  running 
of  the  30-day  statutory  period  of  appeal 
as  provided  in  Subpart  J  of  this  part  until 
the  Administrative  Law  Judge  has  acted 
on  the  petition. 

§  5.603    Procedures  for  autrntittlng 
petition. 

(a)  The  procedures  for  submitting  a 
petition  based  on  newly  discovered 
evidence  are  as  follows: 

(1)  A  petition  to  reopen  the  hearing 
may  be  submitted  at  any  time  prior  to  a 
final  decision  on  appeal  or  within  one 


year  of  the  effective  date  of  the 
Administrative  Law  Judge's  decision. 

(2)  If  an  appeal  to  the  Commandant 
from  the  Administrative  Law  Judge's 
decision  has  not  been  filed,  the  petition 
must  be  addressed  tolhe  Administrative 
Law  Judge.  If  an  appeal  to  the 
Commandant  has  been  filed,  the  petition 
must  be  submitted  to  the  Commandant 

(3)  The  petition  must  be  in  letter  form, 
typewritten  or  written  legibly,  and  shall 
contain: 

(i)  The  name  of  the  petitioner,  the 
number  and  description  of  the  license, 
certificate  and/or  document  involved, 
nature  of  the  charge,  the  decision 
rendered  including  the  order,  and  the 
name  of  the  Administrative  Law  Judge 
who  heard  the  case; 

(ii)  A  statement  setting  forth  a 
description  of  the  newly  discovered 
evidence;  and 

(iiij  A  statement  as  to  whether  or  not 
this  additional  evidence  was  known  to 
the  petitioner  at  the  time  of  the  hearing, 
and  reasons  why  the  petitioner,  with 
due  diligence,  could  not  have  discovered 
such  new  evidence  prior  to  the 
completion  of  the  hearing. 

(bj  The  procedures  for  submitting  a 
petition  on  the  basis  of  inability  to 
appear  at  the  hearing  are  as  foUows: 

(1)  A  petition  to  reopen  the  hearing 
may  be  submitted  within  30  days  of  the 
effective  date  of  the  Administrative  Law 
Judge's  decision. 

(2)  If  an  appeal  to  the  Commandant 
from  the  Administrative  Law  Judge's 
decision  has  not  been  filed,  the  petition 
must  be  addressed  to  the  Administrative 
Law  Judge.  If  an  appeal  to  the 
Commandant  has  been  filed,  the  petition 
must  be  submitted  to  the  Commandant 

(3]  The  petition  must  be  in  letter  form, 
typewritten  or  written  legibly,  and  shall 
contaitu 

[i)  The  name  of  the  petitioner,  the 
number  and  description  of  the  Ucense, 
certificate  and/or  document  involved. 
natiue  of  the  charge,  the  decision 
rendered  including  the  order,  and  the 
name  of  the  Administrative  Law  Judge 
who  heard  the  case; 

(ii)  A  statement  setting  forth  a 
description  of  the  evidence  the 
petitioner  would  have  offered  at  the 
hearing;  and 

(iii)  A  statement  as  to  why  the 
petitioner  was  imable  to  appear  at  the 
hearing  including  why  the  petitioner  did 
not  seek  a  change  in  the  time  or  place 
for  opening  of  the  hearing. 

§5.605    Action  on  petition. 

(a)  The  Administrative  Law  Judge,  or 
Commandant  as  appropriate,  forwards 
a  copy  of  the  petition  to  the 
investigating  officer.  The  investigating 
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officer  is  afforded  a  reasotidble  time 
within  which  to  submit  written 
comments  as  to  the  merits  of  the 
petition. 

(b)  The  Administrative  Law  Judge,  or 
the  Commandant,  renders  a  decision 
either  granting  or  denying  the  petition. 
The  decision  on  the  petition  will  be 
based  on  a  consideration  of  the  petition, 
the  record  of  the  hearing,  and  the 
investigating  officer's  comments,  if  any. 

(c)  If  the  Administrative  Law  Judge 
grants  the  petition,  the  hearing  is 
reopened  to  allow  the  offer  of  the  new 
evidence  described  in  the  petition. 

(d)  If  the  Commandant  grants  the 
petition,  the  case  is  remanded  to  the 
Administrative  Law  Judge  with 
directions  to  reopen  the  hearing. 

(e)  When  the  petition  is  granted,  the 
Administrative  Law  Judge  withdraws 
the  original  decision  and  renders  a  new 
one  based  on  the  record  of  the  original 
hearing  and  the  new  evidence  received. 

(f)  The  petition,  the  investigating 
officer's  comments,  the  Administrative 
Law  Judge's  or  Commandant's  decision 
on  the  petition,  and  the  additional 
evidence  will  be  appended  to  the 
original  hearing  record. 

S  5.607    App«aJ  from  action  on  petitica 

(a)  If  the  petition  to  reopen  the  hearing 
is  denied  by  the  Administrative  Law 
Judge,  the  respondent  may  appeal  to  the 
Commandant  within  30  days  from  the 
date  of  service  of  the  denial  of  the 
petition.  The  review  by  the 
Commandant  on  this  appeal  will  be 
limited  to  the  issues  raised  by  the 
petition.  Other  grounds  on  appeal  must 
be  in  accordance  with  Subpeirt  J  of  this 
part. 

(b]  If  the  petition  to  reopen  the 
hearing  is  granted  and  a  previous 
Tmding  of  "proved"  is  affirmed  by  the 
Administrative  Law  Judge,  the 
respondent  may  appeal  the  decision  as 
provided  for  in  Subpart  J  of  this  part. 

Subpart  J— Appeals 

5.701    Appeals  In  generaL 

(a)  A  respondent  against  whom  a 
finding  of  "proved"  has  been  rendered 
may  appeal  such  decision  to  the 
Conunandant. 

(b)  The  hearing  transcript,  together 
with  all  papers  and  exhibits  filed,  shall 
constitirte  the  record  for  decision  on 
appeal.  The  only  matters  which  will  be 
considered  by  the  Commandant  on  the 
appeal  are: 

(1)  Rulings  on  motions  or  objections 
which  were  not  waived  during  the 
proceedings; 

(2)  Clear  errors  on  the  record; 
(3]  Jurisdictional  questions. 


(c)  In  the  preparation  of  an  appeal,  the 
investigating  officer's  and  the 
Administrative  Law  Judge's  assistance 
to  the  appellant  will  extend  only  to  the 
point  of  providing  information  as  to  the 
applicable  regulations. 

(d)  If  the  respondent  requests  a  copy 
of  the  transcript  in  the  notice  of  appeal 
and  the  hearing  was  recorded  or 
transcribed  at  government  expense,  the 
transcript  will  be  provided  upon 
payment  of  the  fees  prescribed  in  49 
CF^  7.95.  If  the  services  of  a  government 
contractor  were  utilized,  the  transcript 
must  be  obtained  under  the  provisions 
of  49  CFR  7.99. 

§  5.703    Proc«<hjrM  for  appeal. 

(a)  An  appeal  may  be  taken  only  by 
filing  a  written  notice  of  appeal  within 
30  days  after  service  of  the  complete 
written  decision.  This  notice  of  appeal 
must  be  filed  with  the  Administrative 
Law  Judge  who  heard  the  case  or  with 
any  Officer  in  Charge,  Marine 
Inspection  for  forwarding  to  the 
Administrative  Law  Judge. 

(bj  The  notice  of  appeal  must: 

(1)  Be  typewritten  or  written  legibly; 

(2)  Be  addressed  to  the  Commandant; 
and 

(3)  Set  forth  the  name  of  the  appellant, 
the  number  and  description  of  the 
license,  certificate  and/or  document 
involved,  and  the  name  of  the 
Administrative  Law  Judge  who  heard 
the  case. 

(c)  The  completed  appeal  must  be 
submitted  to  the  Commandant,  U.S. 
Coast  Guard  (G-MMI),  2100  2nd  St.  SW., 
Washington,  D.C.,  20593  within  sixty 
days  after  service  of  the  complete 
written  decision,  or  if  a  transcript  was 
requested,  within  80  days  after  receipt 
of  the  transcript.  After  this  time  has 
elapsed,  anything  received  will  not  be 
considered  as  a  part  of  the  appeal 
record  unless  an  extension  of  time  has 
been  granted  in  writing  by  the 
Commandant  and  the  extended  time 
hmit  has  been  met. 

(d)  The  appeal  must  contain  a  brief  or 
memorandum  setting  forth  legal  and 
other  authorities  relied  upon.  All 
grounds  for  appeal  or  exceptions  to  the 
Administrative  Law  Judge's  decision 
must  be  described  with  particularity. 

(e)  No  appeal  will  be  accepted  m  the 
case  of  a  revocation  or  outright 
suspension  if  the  respondent  has  not 
complied  with  the  order  of  the 
Administrative  Law  Judge  to  deposit  the 
license  or  document  with  the  Coast 
Guard. 

§  5.705    Action  on  appeal. 

(a)  The  Commandant  may  affirm, 
reverse,  alter,  or  modify  the  decision  of 
the  Administrative  Law  Judge,  or  may 


remand  the  case  for  further  proceedings. 
The  Decision  of  the  Commandant  on 
Appeal  is  the  final  agency  action  in  the 
absence  of  a  remand. 

(b)  Failure  to  file  a  brief  containing 
grounds  and  justification  for  relief 
sought  on  appeal  of  the  Administrative 
Law  Judge's  decision  will  result  in 
either: 

(1)  Termination  of  the  case  by  written 
notice  to  the  appellant  or  appellant's 
counsel  that  the  decision  of  the 
Administrative  Law  Judge  constitutes 
the  final  agency  action  on  the  merits  of 
the  case;  or 

(2)  Consideration  of  the  appeal  on  the 
merits  of  the  case  and  publication  of  the 
Commandant's  decision  without  prior 
notice  to  the  appellant  or  appellant's 
counsel.  This  will  only  be  done  when 
some  clear  error  appears  in  the  record 
or  when  the  case  presents  some  novel 
policy  consideration. 

§  5.707    Stay  of  effect  of  decision  and 
order  of  Administrative  l^w  Judge  on 
appeal  to  the  Commandant;  temporary 
licence,  certificate,  or  document. 

(a)  A  person  who  has  appealed  from  a 
decision  suspending  outright  or  revoking 
a  license,  certificate  or  document, 
except  for  revocation  resulting  from  an 
offense  enumerated  in  §  5.59,  may  file  a 
written  request  for  a  temporary  license, 
certificate  or  document.  This  request 
must  be  submitted  to  the  Administrative 
Law  Judge  who  presided  over  the  case, 
or  to  any  Officer  in  Charge,  Marine 
Inspection  for  forwarding  to  the 
Administrative  Law  Judge. 

(b)  Action  on  the  request  is  taken  by 
the  Administrative  Law  Judge  unless  the 
hearing  transcript  has  been  forwarded 
to  the  Commandant,  in  which  case,  the 
request  is  forwarded  to  the 
Commandant  for  final  action. 

(c)  A  determination  as  to  the  request 
will  take  into  consideration  whether  the 
service  of  the  individual  is  compatible 
with  the  requirements  for  safety  at  sea 
and  consistent  with  apphcable  laws.  If 
one  of  the  offenses  enumerated  in 

§  5.61(a]  has  been  found  proved,  the 
continued  service  of  the  appellant  will 
be  presumed  not  compatible  with  safety 
at  sea,  subject  to  rebuttal  by  the 
appellant.  A  temporary  document  or 
license  may  be  denied  for  that  reason 
alone. 

(d)  All  temporary  documents  will 
provide  that  they  expire  not  more  than 
six  months  after  issuance  or  upon 
service  of  the  Commandant's  decision 
on  appeal,  whichever  occurs  first.  If  a 
temporary  document  expires  before  the 
Commandant's  decision  is  rendered,  it 
may  be  renewed,  if  authorized  by  the 
Commandant. 
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(e)  If  the  request  for  a  temporary 
document  is  denied  by  the 
Administrative  Law  Judge,  the 
individual  may  appeal  the  denial,  in 
writing,  to  the  Commandant  within  30 
days  after  notification  of  such  denial. 
Any  decision  by  the  Commandant  to 
deny  is  the  final  agency  action. 

(f)  Copies  of  the  temporary  documents 
issued  become  a  part  of  the  record  on 
appeal. 

§  5.709    Appeal  cases  remanded  for 
further  proceedings. 

(a)  When  the  Commandant  renders  a 
decision  remanding  a  case  for  further 
proceedings,  the  remand  is  directed  to 
the  Administrative  Law  Judge.  If  a 
reopening  of  the  former  heanng  or  a 
new  hearing  is  necessary,  the 
Administrative  Law  Judge  notifies  the 
investigating  officer  and  the  respondent 
and  sets  a  date  for  the  hearing. 

(b)  If  the  hearing  is  reopened,  the 
evidence  in  the  prior  hearing  shall  be 
evaluated  together  with  the  new 
evidence  submitted. 

(c)  In  a  new  hearing,  the  evidence  in 
the  prior  hearing  may  be  used  for 
purposes  of  impeachment.  Evidence  in 
the  prior  hearing  may  be  stipulated  as  a 
part  of  the  record  of  the  new  hearing. 

(d)  The  Administrative  Law  Judge 
renders  either  an  entirely  new  decision 
or  a  decision  incorporating  by  reference 
the  original  decision,  as  appropriate. 

§  5.7 11    Commandant's  Decisions  on 
Appeal. 

(a)  The  Commandant's  Decisions  on 
Appeal  are  the  final  agency  action  taken 
in  appeals  under  the  suspension  and 
revocation  proceedings  provided  by  this 
part.  These  Decisions  are  issued 
seriatum  and  are  public  records. 

(b)  The  Commandant's  Decisions  on 
Appeal  are  available  for  reading 
purposes  at  Coast  Guard  Headquarters, 
Offices  of  District  Commanders,  and  at 
Marine  Safety  Offices  and  Marine 
Inspection  Offices.  (See  33  CFR  Subpart 
1.10.) 

§  5.7 1 3    Appeals  to  the  National 
Transportation  Safety  Board. 

(a)  The  rules  of  procedure  for  appeals 
to  the  National  Transportation  Safety 
Board  from  decisions  of  the 
Commandant,  U.S.  Coast  Guard, 
affirming  orders  of  suspension  or 
revocation  of  licenses,  certificates,  or 
documents  are  in  49  CFR  Part  825.  These 
rules  give  the  party  adversely  affected 
by  the  Commandant's  decision  10  days 
after  service  upon  him  or  his  attorney  of 
the  Commandant's  decision  to  file  a 
notice  of  appeal  with  the  Board. 

(b)  In  all  cases  under  this  part  which 
are  appealed  to  the  National 
Transportation  Safety  Board  under  49 


CFR  Part  825,  the  Chief  Counsel  of  the 
Coast  Guard  is  designated  as  the 
representative  of  the  Commandant  for 
service  of  notices  and  appearances. 
Communications  should  be  addressed  to 
Commandant  (G-L).  U.S.  Coast  Guard, 
2100  2nd  St.  SW.  Washington,  D.C. 
20593. 

(c)  In  cases  before  the  National 
Transportation  Safety  Board  the  Chief 
Conusel  of  the  Coast  Guard  may  be 
represented  by  others  designated  "of 
counsel." 

§  5.7 1 5    Stay  of  effect  of  Decision  of  the 
Commandant  on  Appeal:  Temporary 
document  and/or  licertse  pending  appeal  to 
National  Transportation  Safety  Board. 

(a)  A  Decision  of  the  Commandant  on 
Appeal  affirming  an  order  of  revocation, 
except  a  revocation  resulting  from  an 
offense  enumerated  under  5  5.59  or 
suspension  that  is  not  placed  entirely  on 
probation,  which  is  appealed  to  the 
National  Transportation  Safety  Board, 
may  be  stayed  if,  in  the  Commandant's 
opinion,  the  service  of  the  appellant  on 
board  a  vessel  at  that  time  or  for  the 
indefinite  future  would  be  compatible 
with  the  requirements  of  safety  at  sea 
and  consistent  with  applicable  laws.  If 
one  of  the  offenses  enumerated  in 

§  5.61(a)  has  been  found  proved,  the 
continued  service  of  the  appellant  will 
be  presumed  not  compatible  with  safety 
at  sea.  subject  to  rebuttal  by  the 
appellant;  in  cases  of  offenses  under 
§  5.61(a).  a  temporary  document  or 
license  may  be  denied  for  that  reason 
alone. 

(b)  A  stay  of  the  effect  of  the  Decision 
of  the  Commandant  on  Appeal  may  be 
granted  by  the  Commandant  upon 
application  by  the  respondent  filed  with 
the  notice  served  on  the  Commandant 
under  49  CFR  825.5(b). 

(c)  An  Officer  in  Charge,  Marine 
Inspection,  on  presentation  of  an 
original  stay  order,  issues  a  temporary 
document  and/or  license  as  specified  in 
the  stay  order.  This  document  is 
effective  for  not  more  than  six  months, 
renewable  until  such  time  as  the 
National  Transportation  Safety  Board 
has  completed  its  review. 

Subpart  K— Review  of  Administrative 
Law  Judge's  Decisions  in  Cases 
Where  Charges  Have  Been  Found 
Proved 

§  5.801    Commandant's  review. 

Any  decision  of  an  Administrative 
Law  Judge,  in  which  there  has  been  a 
finding  of  "proved,"  may  be  called  up 
for  review  by  the  Commandant  without 
procedural  formality. 


§  5.803    Record  for  decision  on  review. 

The  transcript  of  hearing,  together 
with  all  papers  and  exhibits  filed,  shall 
constitute  the  record  for  consideration 
and  review. 

S  5.805    Action  on  review. 

(a)  The  Commandant  may  adopt  in 
whole  or  in  part  the  findings, 
conclusions,  and  basis  therefor  stated 
by  the  Administrative  Law  Judge,  may 
make  entirely  new  findings  on  the 
record,  or  may  remand  the  case  to  the 
Administrative  Law  Judge  for  further 
proceedings. 

(b)  In  no  case  will  the  review  by  the 
Commandant  be  followed  by  any  order 
increasing  the  severity  of  the 
Administrative  Law  Judge's  original 
order. 

(c)  The  Decision  of  the  Commandant 
on  Review,  shall  be  the  final  agency 
action  in  the  absence  of  a  remand. 

§  5.807    Commandant's  Decision  on 
Review. 

The  Commandant's  Decisions  on 
Review  are  available  for  reading 
purposes  at  Coast  Guard  Headquarters. 
at  Offices  of  District  Commanders. 
Marine  Safety  OlTices  and  Marine 
Inspection  Offices.  (See  33  CFR  Subpart 
1.10.) 

Subpart  L— Issuance  of  New  Licenses, 
Certificates  or  Documents  After 
Revocation  or  Surrender 

§  5.901    Time  Umttations. 

(a)  Any  person  whose  license, 
certificate  or  document  has  been 
revoked  or  surrendered  for  one  or  more 
of  the  offenses  described  in  S  5.59  and 
S  5.61(a)  may,  three  years  after 
compliance  with  the  Administrative  Law 
Judge's  decision  and  order  or  the  date  of 
voluntary  surrender,  apply  for  the 
issuance  of  a  new  license,  certificate  or 
document. 

(b)  The  three  year  time  period  may  be 
waived  by  the  Commandant  upon  a 
shoudng  by  the  individual  that,  since  the 
occurrence  upon  which  the  revocation 
or  surrender  was  based,  the  individual 
has  demonstrated  his  good  character  in 
the  community  for  a  period  exceeding 
three  years. 

(c)  Any  person  whose  license, 
certificate  or  document  has  been 
revoked  or  surrendered  for  one  or  more 
offenses  which  are  not  specifically 
described  in  §5.59  or  S  5.61(a)  may,  after 
one  year,  apply  for  the  issuance  of  a 
new  license,  certificate  or  document 

§  5.903    Application  procedures. 

(a)  An  application  form  for  a  new 
license,  certificate  or  document  may  be 
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obtained  &om  any  Officer  in  Charge, 
Marine  Inspection. 

(b)  The  completed  application  and 
letter  must  be  addressed  to  the 
Commandant.  U.S.  Coast  Guard.  2100 
2nd  St.  SW..  Washington,  D.C.  20593, 
and  must  be  delivered  ui  person  to  the 
nearest  Officer  in  Charge.  Marine 
Inspection. 

(c)  The  letter  is  an  informal  request 
for  the  issuance  of  a  new  license, 
certificate  or  document  and  should 
include  the  following: 

(1)  A  letter  from  each  employer  during 
the  last  three  years  attesting  to  the 
individual's  work  record; 

(2)  Information  supportive  of 
rehabilitation  or  cive  when  the  license, 
certificate  or  document  was  revoked 
because  of  incompetency  or  association 
with  dangerous  drugs;  and 

(3)  Any  other  information  which  may 
be  helpful  in  arriving  at  a  determination 
in  the  matter. 

(d)  The  Officer  in  Charge.  Marine 
Inspection,  forwards  the  letter  and 
application,  together  with  an  evaluation 
and  recommendation,  to  the 
Commandant. 

9  5J0S    Coownandant's  dacMon  on 


(a)  The  applicant's  letter  and 
application  form,  as  well  as  the 
evaluation  and  recommendation.  ar*> 
referred  to  a  special  board  appointed  by 
the  Commandant.  The  board  examines 
all  the  material  submitted  with  the 
application  and  such  other  information 
as  may.  in  the  judgment  of  the  board,  be 
considered  appropriate.  The  board  shall 
submit  its  findings  and  recommendation 
to  the  Commandant. 

(b)  The  Commandant  shall  determine 
whether  or  not  a  new  license,  certificate 
or  document  will  be  issued.  The 
applicant  will  be  notified  by  letter  of 
such  determination. 

|.S.  Gnosy. 

Admiral,  U.S.  Coast  Guard  Commandant 

|uly  31, 1985. 

(FR  Doc  85-18810  Filed  8-8-85;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  22 

[CC  Docket  No.  80-57;  FCC  85-367] 

Revision  of  Part  22  of  the 
Commission's  Public  Mobile  Radio 
Service  Rules 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rules. 


SUftUAAItY:  Rules  are  adopted  that 
further  refine  recent  revisions  to  the 
Public  Mobile  Service  Rules  47  CFR  Part 
22.  The  Commission  considered 
petitions  for  reconsideration  filed 
against  the  Report  and  Order  revising 
Part  22  and,  as  a  result,  modified, 
elminated  and  updated  various  rules. 
The  rules  reduce  burdens  for  applicants 
and  expedite  the  administrative 
processes  related  to  the  Public  Mobile 
Service. 

EFFECTIVE  DATC:  September  9. 1965. 

FOA  FURTHER  INFORMATION  CONTACT: 

Carmen  A.  C.  Borkowski,  (202)  632-6450. 

SUPKCMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  22 

Mobile  radio  service. 
In  the  matter  of  revision  and  update  of  Part 
22  of  the  Public  Mobile  Radio  Service  Rules. 

Order  on  reconsideration 

Adopted:  July  11, 1985. 
Released:  ]uly  31, 1985. 

By  the  Commission:  Commissioner  Rivera 
not  participating. 

Background 

,  1.  On  December  19, 1983,  the 
Commission  released  a  Report  and 
Order  revising  the  Public  Mobile  Radio 
Service  Rules,  Part  22,  95  FCC  2d  769 
(1983).  This  order  resolves  Petitions  for 
Reconsideration  and  other  pleadings 
seeking  clarification  of  the  Report  and 
Order. 

2.  The  Commission  released  a  Notice 
of  Proposed  Rulemaking  proposing  to 
revise  Part  22  of  the  rules  on  September 
8, 1982.  47  FR  43842  (October  4. 1982). 
Comments  had  previously  been 
requested  in  a  Notice  of  Inquiry,  45  FR 
14074  (March  4, 1980).  Rule  revisions 
were  adopted  in  a  subsequent  Report 
and  Order,  supra,  rewriting  the  rules  in 
plain  language,  bringing  their  text  up  to 
date  with  existing  technology,  and 
adding  or  revising  definitions  to  explain 
more  fully  the  meaning  of  certain  rules. 
In  addition,  revisions  were  made  to 
eliminate  or  reduce  government 
regulation  where  possible,  in  favor  of 
self-regulation  and  a  competitive 
marketplace.  In  keeping  with  these 
objectives  we  also  eliminated  many  of 
the  forms  applicants  are  required  to  file, 
and  simplied  the  ones  retained.  After 
carefully  reviewing  the  petitions  for 
reconsideration  ^d  other  pleadings 
filed  in  this  proceeding  and  based  upon 
our  own  experience,  we  have 
determined  that  some  areas  require 
further  clarification.  In  keeping  with  the 
format  used  in  the  previous  order  we 
will  address  each  rule  commented  upon 
in  a  numerical  sequence. 


Discussion 

3.  Definitions.  §22.2.  We  modified, 
updated  and  deleted  definitions  which 
were  obsolete  or  ambiguous.  The  only 
party  commenting  on  this  rule  section. 
Jubon  Engineering  Inc.  (Jubon) 
recommends  that  the  definition  of 
"central  office"  be  changed  to  conform 
to  present  day  use  of  the  term  which 
denotes  a  location  v^rith  a  much  broader 
spectrum  of  circuit  terminations  than 
just  landline.  This  phrase  is  in  fact 
utilized  in  services  other  than  in  the 
Public  Mobile  Services  and  is  not 
necessary  in  Part  22  at  all.  Accordingly, 
we  will  eliminate  the  term  "central 
office"  from  Section  22.2.'  In  addition, 
we  have  revised  the  definition  for 
Cellular  Geographic  Service  Area 
(CGSA)  editorially  to  render  it 
consistent  with  Section  22.903(a). 

4.  Notification  of  Status  of  Facilities 
(FCC  Form  489).  §  22.9(b).  This  rule 
provides  that  upon  completing 
construction  the  licensee  shall  notify  the 
Commission  using  FCC  Form  489.  This 
new  form  was  adopted  in  light  of  our 
elimination  of  the  two-step  application 
process,  that  had  required  both  a 
construction  permit  and  license  to  cover. 
See  95  FCC  2d  at  773-774.  After 
numerous  inquiries  ffom  the  public  we 
are  persuaded  that  this  rule  needs 
further  clarification.  The  rule  does  not 
state  clearly  the  time  when  applicants 
have  to  file  the  Form  489.  We  are 
amending  this  rule  to  prescribe  time 
limits.  Form  489  must  be  filed  no  later 
than  the  date  on  which  the  licensee 
commences  service  to  the  public.  It  may 
be  fded  earlier  than  that  date  as  long  as 
it  specifies  the  date  of  commencement  of 
commercial  service.  We  emphasize  that, 
with  the  exception  of  wireline  cellular 
licensees,  licensees  may  provide  service 
to  the  public  after  completing 
construction,  without  a  separate  service 
test  phase.  See  NPRM.  47  FR  43842  at 
43870,  95  FCC  2d  at  774  and  case  cited 
therein.  See  also  Miami  CGSA,  Inc., 
Mimeo  4507,  released  May  31, 1984,  at 
paras.  18-21.  We  are  also  clarifying 

S  22.212  to  eliminate  the  reference  to 
service  tests  because  a  separate  service 
test  section  is  no  longer  necessary. 

5.  Fisher,  Wayland.  Cooper  and 
Leader  (Fisher)  state  that  the  new 
procedures  will  deprive  licensees  from 
having  licenses  with  up-to-date 
information  about  their  facilities. 
Instead,  licensees  would  have  to  store 
copies  of  filed  Forms  489'8  to  possess 
accurate  information.  They  argue  that 
the  Commission  should  at  least  provide 


'  The  term  "central  office  station"  has  relevance 
to  licensing  in  the  Rural  Radio  Service  and  will  l>e 
retained  in  the  definitions  ■•clion. 


Federal  Register  /  Vol.  50.  No.  154  /  Friday.  August  9.  1965  /  Rules  and  Regulations 


32197 


ready  access  to  its  data  base,  with 
certified  printouts  of  licensing 
information,  so  licensees  could  obtain 
documentary  evidence  of  the  current 
status  of  their  licenses  in  order  to 
correct  errors  on  a  timely  basis  if  any 
occur.  Wilkie.  Farr  and  Gallagher  agree 
that  the  Commission  should  provide 
licensees  with  a  ready  means  of  access 
to  current  license  information  as 
reflected  in  the  Commission's  data  base. 

6.  We  beUeve  our  new  application 
procedures  are  more  efficient  than  the 
ones  we  had  in  the  past.  By  eliminating 
the  two-step  application  process  we 
have  simplified  the  licensing  procedures 
and  assured  that  applicants  will  be  able 
to  go  on  the  air  expeditiously. 'If  we 
were  to  issue  modified  authorizations 
each  time  a  Form  489  were  filed,  the 
delays  and  complications  that  this 
simplified  process  was  intended  to 
eliminate  would  be  reintroduced. 
Accordingly,  we  will  not  issue  a  new 
authorization  upon  receiving  a  Form 
489.' The  engineering  data  from  these 
notifications  will  be  entered  into  our 
data  base,  however,  and  when  a  new 
authorization  is  issued  for  an  affected 
station  for  other  reasons  {such  as 
renewal,  the  addition  of  frequencies,  or 
other  major  changes)  the  revised 
information  will  be  reflected  in  the 
authorization.* 

7.  Permissive  Changes  or  Minor 
Modifications  of  A  uthorization. 

§  22.9(d).  In  response  to  the  comments 
we  are  clarifying  §  22.9(d)  adding  other 
categories  of  minor  modifications  or 
permissive  changes  (those  not  requiring 
prior  authorization)  which  were 
inadvertently  omitted  from  the  rule: 
Addition  of  transmitters  pursuant  to 


'We  have  amended  \  2Z.27  creaHng  an  exception 
to  the  public  notice  requirements  for  requests  for 
developmental  authorizations  (subpart  F  of  Part  22). 
when  no  waiver  of }  22.404(d)  is  requested  (no 
service  to  the  public  is  proposed).  This  is  a  rule  of 
practice  and  procedure  and  is  therefore  exempt 
from  the  notice  requirements  pursuant  to  section 
5S3(b)  of  the  Administrative  Procedure  Act,  5  U.S.C 
553(b).  Moreover,  a  request  for  authority  for  purely 
technical  testing  purposes  not  entailing  the 
provision  of  any  communications  service  to  the 
public  is  not  subject  to  the  public  notice  provision  of 
47  U.S.C.  309(b),  because  it  does  not  involve  an 
application  for  an  instrument  of  authorization  for 
common  carrier  service.  See  MCI  Cellular 
Telephone  Company.  FCC  84-63,  released  February 
24. 1984.  where  we  stated  otir  intention  to  amend 
this  rule. 

'  Licensees  should  retain  copies  of  the  Form  4S9 
notifications  as  evidence  of  authorization,  until  a 
revised  authorization  is  issued  when  subsequent 
major  applications  are  granted,  as  described  below. 

'We  note  that  the  Commission  has  adopted  a 
Report  and  Order  that  will  allow  the  public  access 
to  its  data  bate  through  a  contractor  to  be 
supervised  by  the  National  Technical  Information 
Serx'ices.  See  Allowing  the  Public  Direct  Remote 
Access  to  Commission  Computer  Data  Bases.  Gen. 
Docket  No.  83-4S3.  FCC  84-387.  released  August  23. 
1964. 


§  22.117(b);  the  filing  of  Form  489  to 
return  the  license  to  its  original 
specifications  when  a  partial  assignment 
is  not  completed:  requests  for  extensions 
of  time  to  complete  construction:  and 
reinstatements  of  authorizations 
submitted  within  30  days  after  the 
expiration  of  the  authorization. 
Reinstatements  are  requested  when  the 
licensee  fails  to  request  an  extension  of 
time  to  complete  construction  and  the 
license  expires  or  licensee  fails  to  timely 
file  a  renewal  application,*  We  are  also 
amending  S  22.9  to  modify  a  section  that 
has  created  the  potential  for 
interference  for  instance,  making 
engineering  studies  more  difficult. 
Section  22,9(d)(5)  permitted  licensees  to 
perform  engineering  changes  by 
notification  that  would  either  decrease 
their  service  contours  or  increase  them 
by  no  more  than  one  mile.  The  increase 
of  a  licensee's  service  contours  by  even 
one  mile,  however,  can  affect  the 
engineering  of  other  co-channel 
licensees  and  applicants.  We  conclude 
that  while  minor,  any  small  increase  in 
service  contours  of  a  station  in  the 
Public  Land  Mobile  Service  should  be 
the  subject  of  an  application  rather  than 
a  notification;  the  grant  of  such  an 
application  will  be  placed  on  public 
notice  to  inform  others  of  the 
engineering  change. 'See  $  22.23(c)(2). 
Licensees  are  required  to  notify  us  of 
any  minor  modifications  or  permissive 
changes  on  a  Form  489  no  later  than  the 
date  they  start  providing  service  on  the 
modified  facilities. 

8.  We  take  this  opportunity  to  clarify 
permissive  changes  for  the  Cellular 
Radio  Service.  In  the  cellular  service  the 
protected  service  area  is  the  Cellular 
Geographic  Service  Area  or  CGSA.'See 
Cellular  Communications  Systems,  86 
FCC  2d  469  (1981).  modified.  89  FCC  2d 
58  (1982),  further  modified.  90  FCC  2d 
571  (1982),  appeal  dismissed  sub  nam. 
U.S,  V.  FCC.  No.  82-1526  (D.C.  Cir. 
March  3, 1983);  recon.  denied.  56  RR  2d 
1583,  FCC  84-416.  CC  Docket  No.  70-318 


'Previously  we  listed  changes  in  emissions  as 
minor  modiRcations.  We  have  further  refined  our 
rules  on  emissions  and  find  the  minor  modification 
classification  is  no  longer  needed.  See  discussion  of 
{  22.104(a),  infra. 

'GoetrE.  Mendelson  seeks  clarification  of  the 
phrase  "within  a  year  of  the  license  grant"  in 
{  22.13(f)(1).  Ljcense  grant  means  the  grant  date 
specified  on  the  authorization  issued  to  applicants, 
which  includes  a  one  year  construction  period 
within  which  the  licensee  must  procure  state 
ceriification.  The  one  year  limit  of  course  does  not 
apply  to  cellular  licensees  since  they  have  three 
years  to  construct. 

'Changes  which  result  in  an  increase  in  the 
CGSA  or  the  extension  of  any  39  dBu  contour 
outside  the  presently  authorized  CGSA.  are  major 
modifications  pursuant  to  i  22.23(c)(3).  These 
changes  have  to  be  filed  on  FCC  Form  401  and 
require  prior  authorization.  See  {  22.903(d). 


released  October  19. 1984 
[Memorandum  Opinion  and  Orderi. 
Facility  changes  or  engineering 
modifications  which  do  not  increase  the 
CGSA  are  considered  permissive,  and 
therefore  require  only  notification,  as 
long  as  the  resultant  39  dBu  contours  of 
each  cell  remain  within  the  authorized 
CGSA.  For  example,  adding  transmitter 
locations  under  S  22.117(b)  does  not 
require  prior  authorization.  In  addition, 
a  change  in  or  an  addition  of  a  radio 
frequency  to  a  cellular  system  is  a 
permissive  change.  See  generally  Public 
Notice,  Major,  Minor,  and  Permissive 
Changes  to  Authorized  Cellular  Radio 
Systems.  Report  No,  Clr-175,  released 
November  23. 1984. 

9.  Interference  studies,  §  22.15(b).  We 
revised  this  rule,  adding  language 
requiring  that  the  co-channel 
interference  studies  be  concluded  within 
60  days  prior  to  the  filing  of  the 
application.  We  also  corrected  the 
minimum  mileage  separation  standard 
which  requires  an  interference  study  for 
paging  stations.  Finally,  we  did  not 
require  that  the  supporting  data  and 
calculations  be  furnished  with  the 
application  but  rather  be  made  available 
upon  request. 

10.  Jubon  filed  a  petition  for 
reconsideration  of  this  rule  section. 
Jubon  suggests  that  a  list  of  all  co- 
channel  stations  within  125  miles  be 
prepared  and  in  addition  that  those 
beyond  the  scope  of  §  §  22.502  and 
22.503  be  studied  to  determine  whether 
they  operate  under  a  waiver  of  the 
height  and  power  limits  set  in  {  22.505.* 
Our  experience  indicates  that  if  the 
proposed  station  is  not  accompanied  by 
a  request  for  a  height-power  waiver,  the 
probability  of  harmful  co-channel 
interference  at  distances  greater  than 
the  range  in  §§  22.502  and  22.503  is 
extremely  rare.  Furthermore,  the  area 
required  to  be  studied,  and  therefore, 
the  burden  on  applicants  in  compiling 
such  a  list,  would-be  more  than  doubled. 
We  think,  on  balance,  these  more 
exhaustive  engineering  studies  are  not 
justified. 

11.  With  respect  to  proposed  stations 
which  request  a  height-power  waiver 
only  along  one  or  more  specific  radials 
(but  not  in  general).  Jubon  suggests  that 
the  potentially  interfered-wth  co- 
channel  station(s)  be  studied  to  a 
distance  of  125  miles  on  a  continuous 
arc  lying  45'  to  either  side  of  the 
affected  radials.  Section  22.15(b)(l)(ii) 
provides  that  only  those  directions  in 
which  the  proposed  station  exceeds  the 


*  Section  Z2.50S  provides  limitations  on  the 
combination  of  effective  radiated  power  and 
antenna  height  above  average  terrain. 
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height-power  limits  need  be  studied  to 
that  distance.'  Indeed,  these  directions 
might  include  a  45*  arc.  )ubon  has  not 
persuaded  us.  however,  that  the 
probability  of  interference  is  sufHciently 
high  to  warrant  the  routine  imposition  of 
this  additional  burden  on  applicants. 

12.  The  supplement  to  §5  22.502  and 
22.503  suggested  by  Jubon,  prescribing 
indicated  engineering  action  on  stations 
operating  under  a  waiver  of  the  height- 
power  limits  set  in  §  22.505,  does  remove 
an  ambiguity  in  these  sections.  We  are 
incorporating  it  into  the  rules.  Therefore 
any  station  with  an  antenna  height  more 
than  500  feet  above  average  terrain,  but 
with  an  effective  radiated  power  within 
the  limits  prescribed  in  S  22.505  shall  be 
considered  a  Class  A  station.  Section 
22.502(b).  Any  other  station  is 
considered  to  constitute  a  special  case 
requiring  an  interference  study  toward 
any  co-channel  facility  within  125  miles. 
We  also  welcome  Jubon's  suggestion 
that  §  22.905  (cellular)  comport  with 

9  22.505  (non-cellular)  in  representing 
height-power  station  limits  in  a  tabular 
rather  than  analog  format.  We  have 
amended  this  rule  accordingly. 

13.  Topographic  Maps,  §  22.15(jJ(8). 
We  eliminated  the  requirement  that 
applicants  submit  topographic  maps  as 
part  of  the  application,  requiring  instead 
that  they  be  retained  as  part  of  the 
business  records  to  be  made  available 
to  the  staff  upon  request.  *<>  We 
conformed  this  section  to  S  22.115(c)(2) 
allowing  the  use  of  computerized  terrain 
data  for  the  computation  of  average 
terrain  elevations. 

14.  Hatfield  ft  Dawson  (Hatfield)  and 
Maxcell  Telecom  Plus,  Inc.  (Maxcell) 
seek  reconsideration  of  that  part  of  the 
order  specifying  the  computerized  data 
to  be  used  for  the  computation  of 
average  terrain  elevations.  Specifically, 
they  disagree  with  the  rules  in  various 
services  (i.e.,  private  and  common 
carrier  land  mobile  systems)  that  require 
use  of  different  specific  sources  of 
digitized  data  > »  and  request  that  the 
Commission  adopt  a  uniform  standard. 

15.  In  a  separate  proceeding,  the 
Commission  has  now  established 
uniform  procedures  for  using  digitized 
terrain  data  when  determining  antenna's 
height  above  average  terrain.  See 


•  We  are  amending  |  22.15(b)(l)(ii)  to  make  clear 
our  intent  that  the  combination  of  effective  radiated 
power  and  antenna  height  above  average  terrain  of 
the  propoaed  gtation  is  the  factor  triggering  the  need 
for  a  125-mile  search. 

"  We  are  making  an  editorial  change  to 
{  22.15(j)(8)(iv)  to  correct  a  typographical  mistake. 

"  Section  22.115(c)  permits  use  of  elevation  data 
supplied  by  the  National  Geophysical  Data  Center 
(NCDC).  while  S  90.309(a)(4)  allows  use  of  digital 
terrdin  data  tapes  provided  by  the  National 
Cartographic  Information  Center  (NCIC).  U.S. 
Geological  Survey. 


Standardized  Use  of  Digitized  Terrain 
Data  for  HAA  T  Calculations,  General 
Docket  No.  84-705,  FCC  84-594,  released 
December  10, 1984.  Since  the  concerns 
raised  by  Hatfield  and  Maxcell  have 
now  been  fully  addressed  by  the 
Commission,  their  petitions  in  this 
respect  are  now  moot. 

16.  Need  showing  for  fill-in 
transmitters,  §22.16.  In  response  to 
questions  from  the  public,  we  have 
added  §  22.16(e)  to  make  clear  that  no 
need  study  is  required  for  fill-in 
transmitters  for  existing  stations,  where 
the  coverage  of  the  fill-in  transmitters  is 
at  least  50  percent  covered  by  existing 
transmitters.  See  Public  Notice  #002411, 
July  27, 1981. 

17.  Major  Amendments,  §  22.23(c).  We 
revised  this  rule  which  lists  the 
categories  of  major  amendments  by 
eliminating  various  categories  listed  in 
the  old  rules.  Kadison,  Pfaelzer, 
Woodard,  Quinn  ft  Rossi  (Kadison)  in  a 
petition  for  partial  reconsideration 
request  that  language  eliminated  from 

§  22.23(c)(4)  be  reinserted.  This 
subsection  classified  as  a  major 
amendment  a  substantial  change  in 
beneficial  ownership  or  control.  Kadison 
asserts  the  language  in  the  new  rule  is 
ambiguous  and  the  phrase  "such  that  a 
change  would  require  in  the  case  of  an 
authorized  station  the  filing  of  a  prior 
assignment  or  transfer  of  control 
application"  should  be  added.  In  the 
alternative,  Kadison  argues,  it  should  be 
made  clear  that  the  change  was  a  mere 
simplification  not  intended  to  change 
the  meaning  of  the  rule.  Wilkie,  Farr  ft 
Gallagher  support  Kadison,  asserting 
that  the  criteria  of  section  310(d)  of  the 
Communications  Act  still  apply  to  this 
rule. 

18.  Kadison  has  not  demonstrated  that 
the  rule  is  ambiguous  or  that  it  is 
necessary  to  add  the  suggested 
language.  We  emphasize,  however,  that 
section  310(d)  <Jf  the  Communications 
Act  governs  changes  in  ownership  or 
control  and  that  we  did  not  intend  to 
change  the  meaning  of  the  old  rule  but 
merely  to  simplify  it. 

19.  Informal  Objections,  §  22.30  (b) 
and  (c).  We  eliminated  the  rule  allowing 
informal  objections  to  applications  to  be 
filed.  Kadison  objects  to  not  allowing 
informal  objections  to  be  filed  against 
applications,  stating  that  the  30  day 
deadline  for  formal  petitions  is  unduly 
burdensome.  Furthermore,  according  to 
Kadison,  this  is  contrary  to  section 
309(d)(i)  of  the  Communications  Act  and 
contrary  to  the  public  interest. 

20.  We  rejected  similar  contentions 
filed  by  Kadison  in  the  Report  and 
Order  revising  Part  22.  See  95  FCC  2d  at 
796.  We  have  not  been  persuaded  now 


that  our  original  decision  was  incorrect 
and  we  will  deny  Kadison's  request.  As 
we  stated  before,  in  the  past  the  rule 
permitting  informal  objections  has 
caused  delays  in  the  processing  of 
applications.  The  staff  spends 
approximately  the  same  amount  of  time 
resolving  informal  objections  as  they 
spend  on  formal  objections.  The 
consideration  given  to  these  objections 
is  often  not  materially  different  from  the 
consideration  given  to  formal  objections. 
We  continue  to  believe  that  it  is  not 
unreasonable  nor  unduly  burdensome  to 
require  that  objections  be  presented 
consistent  with  the  requirements  of  Part 
1  of  the  rules.  Moreover,  we  disagree 
with  Kadison  that  our  action  violates 
section  309(d)(1)  of  the  Act.  This  section 
provides  that  the  Commission  may 
prescribe  a  time  limit  for  filing  petitions 
to  deny  any  application,  ".  .  .  no  less 
than  thirty  days  following  the  issuance 
of  public  notice  by  the  Commission  of 
the  acceptance  for  filing  of  such 
applications  .  .  .  ."  47  U.S.C.  309(d)(1). 
By  limiting  filings  to  petitions  to  deny 
we  are  in  fact  complying  with  the 
provisions  of  the  Act.'* 

12.  Additional  Frequencies,  §  22.31(e). 
We  added  a  new  section  which  provides 
that  when  an  applicant  requests  a 
frequency  which  is  mutually  exclusive 
with  another  application,  it  cannot  in 
the  same  application  request  additional 
frequencies  which  are  not  mutually 
exclusive  with  the  first  application.  The 
additional  frequencies  must  be  applied 
for  in  a  separate  application. 

22.  Kadison  alleges  that  this  rule  may. 
create  unnecessary  problems. 
Applications  could  be  dismissed  for 
failure  to  comply  with  the  rule  because  a 
public  notice  announcing  a  mutually 
exclusive  application  may  be  released 
between  the  time  when  a  frequency 
search  is  completed  and  when  the 
application  is  actually  filed.  It  would 
make  more  sense,  according  to  Kadison, 
to  require  a  frequency  search  study  to 
be  made  with  data  that  is  current  within 
60  days  prior  to  the  application  being 
filed.  If  mutual  exclusivity  arises  after 
the  date  of  the  study  an  applicant  could 
amend,  without  penalty,  to  sever  its 
frequency  requests.  Telocator  Network 
of  America  (Telocator)  agrees  with 
Kadison  and  adds  that  §  22.15  should  be 


"  We  recognize  that  the  Conunission  may.  under 
the  public  interest  standard,  consider  any  other 
materials  properly  before  it  in  acting  on 
applications.  Objections  not  in  the  form  of  a  petition 
to  deny,  however,  do  not  give  rise  to  the  right  to  a 
"concise  statement  of  reasons"  guaranteed  to  a 
petitioner  See  47  U.S.C.  309(d)(2).  An  interested 
person  submitting  information  in  a  manner  not 
consistent  with  the  Rules,  therefore,  foregoes  the 
right  to  a  statement  of  reasons  for  any  action  taken. 
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amended  to  permit  acceptance  of 
applications  if  the  engineering 
certification  predates  public  notice  of 
the  acceptance  of  an  earUer  appHcation 
for  a  mutually  exclusive  frequency. 
Fisher  states  the  Commission's  goals 
could  be  achieved  by  requiring  * 

applicants  to  divide  their  station 
requests  by  amendment  when  notified  to 
do  so  by  the  Commission.  According  to 
Fisher,  this  would  ease  administrative 
burdens  without  subjecting  applicants  to 
the  extreme  jeopardy  of  dismissal 
created  by  the  new  rules. 

23.  We  do  not  agree  with  the 
commenters.  We  believe  our  standard  is 
less  burdensome  for  applicants  as  well 
as  more  administratively  efficient.  The 
comments  in  this  proceeding  convinced 
us  that  some  standard  was  necessary, 
since  the  rule  as  proposed  did  not 
contain  one.  We  therefore  added  an 
objective  test:  If  the  first  application  has 
been  placed  on  public  notice,  the  second 
applicant  is  charged  with  constructive 
knowledge  and  must  request  additional 
frequencies  in  separate  applications. 
Any  nonconforming  application  will  be 
dismissed  in  its  entirety.  If,  however,  the 
first  application  has  not  appeared  on 
Public  Notice  at  the  time  the  second 
application  is  filed,  we  will  assume  that 
the  second  application  was  filed  without 
notice  of  the  mutually  exclusive 
application.  In  such  cases  (expected  to 
be  few),  we  will  permit  the  second 
applicant  to  sever  its  mutually  exclusive 
portion  nunc  pro  tunc.  See  95  FCC  2d  at 
798.  We  have  not  been  persuaded  by  the 
comments  that  the  rule  need  be  changed 
or  that  the  tests  proposed  by  the 
commenters  are  better  than  the  one 
already  adopted. 

24.  Period  of  Construction,  §22.43.  We 
revised  this  rule  and  established  12 
months  as  the  period  for  construction  in 
services  other  than  the  cellular  radio 
service.  We  stated  that  we  would  rely 
on  the  grant  date  printed  on  the 
authorization  for  consistency  and 
uniformity  in  determining  the  period  of 
construction  and  other  time  limits. 
Generally,  the  applicant  receives  the 
authorization  before  the  action  is  placed 
on  public  notice.  We  also  stated  that 
occasional  administrative  problems 
could  delay  issuance  of  the 
authorization  beyond  the  public  notice 
date.  We  also  adopted  rules  concerning 
extensions  of  time  to  complete 
construction. 

25.  Kadison  objects  to  using  the  date 
printed  on  the  authorization  as  the  date 
of  license  grant.  Stf.tion  authorizations, 
according  to  Kadison,  are  generally 
received  subsequent  to  the  release  of  the 
public  notice  announcing  the  grant  and 
the  date  of  the  authorization  generally 


antedates  the  public  notice  by  several 
weeks.  Kadison  asserts  that  companies 
make  business  decisions  based  on 
deadlines,  yet  under  the  procedures  in 
the  new  rules  the  construction  deadline 
is  usually  not  known  for  some  time  after 
the  construction  period  has  begun. 
Kadison  argues  that  the  date  the  grant  is 
placed  on  public  notice  should  be  the 
date  from  which  the  one  year 
construction  period  as  well  as  the  90 
day  period  in  §  22.43(b)  (regarding  a 
demonstration  of  due  diligence)  are 
calculated. 

26.  We  beheve  that  as  a  general 
matter  it  is  less  burdensome  for  both  the 
public  and  the  staff  to  use  the  date 
printed  on  the  license  as  opposed  to  the 
alternatives  recommended  by  Kadison. 
The  licensee,  upon  receiving  an 
authorization,  is  on  clear  notice  of  the 
grant  date  and  construction  deadhne. 
Administratively,  to  establish  the  public 
notice  date  as  the  grant  date  could  result 
in  a  substantial  delay  in  the  issuance  of 
authorizations. "  We  disagree  with 
Kadison  that  this  is  unfair  from  a 
business  perspective.  The  licensee  is 
free  to  act  in  reliance  on  the 
aimouncement  of  a  grant  in  a  public 
notice.  In  view  of  the  above,  we  deny 
reconsideration  of  this  rule.'* 

27.  License  Period,  §22.45.  We 
amended  the  rules  to  provide  a  ten  year 
license  period  and  establish  some  new 
renewal  dates.  Kadison  offers  an 
alternative  to  the  processing  problem 
which  now  occurs  since  so  many 
renewal  applications  are  due  to  be  filed 
at  the  same  time.  It  suggests  that  a  filing 
period  between  30  to  60  or  up  to  120 
days  prior  to  expiration  should  be 
established  to  reUeve  burdens  on 
applicants  and  the  Conunission. 

28.  We  do  not  think  it  necessary  to 
establish  this  filing  window.  In  the  past 
we  have  handled  renewals  without 
major  administrative  burdens. 
Moreover,  renewals  occiu'  only  every  10 
years.  We  believe  that  requiring  all 
renewals  for  a  particular  service  at  the 
same  time  is  more  efficient  and  less 
burdensome.  We  are  however, 
amending  this  rule  to  clarify  that  the 
renewals  in  the  same  service  will  in  fact 
all  occur  at  the  same  time. 

29.  Emission  types,  §22.104.  We 
amended  this  rule  to  permit  routine 
approval  of  digital  emissions.  Recently 
this  rule  was  amended  to  incorporate 
new  emission  designators  to  implement 
the  Final  Acts  of  the  1979  World 


Administrative  Radio  Conference, 
Geneva,  Amendment  of  Part  2  to 
Implement  1979  WARC,  General  Docket 
No.  80-739,  FCC  84-510,  released 
November  27, 1984.  We  are  further 
clarifying  this  rule  to  state  that  all 
emissions  hsted  in  this  section  will  be 
automatically  included  in  radio  station 
authorizations,  provided  the  applicant  is 
employing  tj'pe  accepted  equipment. 
However,  requests  for  emissions  other 
than  the  ones  listed  in  this  section  will 
require  prior  authorization  and  shall  be 
filed  on  FCC  Form  401."  We  also  made 
minor  editorial  changes  to  subsection 
(a)(3)(i).  previously  (a)(2)(i).« 

30.  Transmitter  Power.  §  22.107.  We 
deleted  portions  of  this  rule  which  had 
become  obsolete  through  developments 
in  technology.  Also,  we  eliminated 
references  to  maximum  power  output 
authorized  for  transmitters,  requesting 
instead  rated  power  output  as  a  means 
of  computing  effective  radiated  power 
(ERP). 

31.  Jubon  suggests  the  rule  be 
modified  because  there  appears  to  be  no 
basis  for  the  rule  as  it  applies  to  standby 
base  stations.  Furthermore,  the  rule 
should  be  changed  to  conform  it  with 

§  22.117(b)  (additional  transmitters), 
according  to  ]ubon. 

32.  We  agree  with  Jubon  that  the  rule 
needs  to  be  modified,  but  not  precisely 
as  requested  by  ]ubon.  We  are  changing 
the  title  of  this  section  to  "Standby 
Facilities".  We  are  providing  that 
standby  facilities  will  be  authorized 
when  the  resultant  reliable  service  area 
and  interference  contour  do  not  exceed 
those  of  the  facilities  which  are  being 
replaced. 

33.  Transmitters,  §22.117.  We  made 
various  changes  to  this  rule;  in 
subsection  (a)  we  kept  language 
concerning  location  of  transmitters  and 
eliminated  the  language  concerning 
engineering  considerations  to  be  used  in 
selecting  transmitter  sites.  Also,  in 
subsection  (b)  we  provided  that 
additional  transmitter  locations  may  be 
constructed  without  prior  authorization, 
as  long  as  the  Conunission  is  notified 
(FCC  Form  489).  and  the  authorized 
service  area  is  not  increased  in  any 
direction. 

34.  We  do  believe  that  this  rule  needs 
clarification  vis  a  vis  cellular  service  as 
a  result  of  questions  fi*om  members  of 
the  public  and  our  own  experience 


"The  additional  delay  would  be  caused  by  the 
need  to  update  the  licensing  data  baae  after  the 
public  notice  has  t>een  issued. 

"  We  have  effected  minor  changes  to  J  J  22.43 
and  22.44  to  clarify  when  extensions  of  time  to 
complete  construction  and  reinstatement 
applications  may  be  filed. 


"  As  a  result  of  the  changes  we  have  made  here 
we  eliminated  i  22.9(d)(1)  which  provided  that 
changes  in  or  additional  authorized  emission  were 
minor  modiflcations  to  be  filed  on  an  PCC  Form  489. 

"Because  certain  sub-sections  of  %  22.103 
(standards  governing  use  of  72-76  MHz  band)  were 
consolidated  into  22.S(n(f),  we  believe  this  rule  is  no 
longer'necessary  and  has  been  deleted. 
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applying  the  rule.  As  we  stated  in  the 
discussion  of  §  22.9(d)  and  in  response 
to  repeated  questioning  from  members 
of  the  public  as  to  the  rules  applicability, 
we  repeat,  this  section  applies  to  the 
celluleu*  service  as  long  as  the  39  dBu 
contours  of  each  cell  remain  within  the 
CGSA.  See  22.9(d).  This  section  allows 
construction  and  operation  of  additional 
transmitter  locations  merely  by 
notifying  the  Commission.  We 
emphasize  however,  that  if  the 
notification  given  by  the  licensee  is  not 
sufficient,  or  if  the  licensee's  proposal  is 
not  in  fact  encompassed  or  allowed  by 
this  rule,  the  licensee  must  cease 
operation  of  the  transmitter  immediately 
upon  the  discovery  of  noncompliance  or 
notification  by  the  Commission." 

35.  In  addition,  our  experience  with 
the  rule  has  demonstrated  the  need  for 
the  licensees  to  certify  that  the  reliable 
service  area  contour  and  predicted 
interference  contour  of  the  proposed 
station  are  totally  encompassed  within 
the  reliable  service  area  contour  and 
predicted  interference  contour  of  the 
existing  station.  In  the  case  of  cellular 
service,  the  licensee  certifies  that  the  39 
dBu  contours  of  each  cell  remain  within 
the  CGSA.  In  addition,  this  certification 
must  include  the  following  information: 
Licensees  must  provide  a  complete 
location  description  including 
geographic  coordinates  of  the  proposed 
facilities,  submit  a  table  of  engineering 
specifications  showing  effective 
radiated  power  (ERP),  radiation  center 
height  above  average  terrain  for  the 
eight  radials,  and  an  antenna  sketch. 
This  is  necessary  in  order  to  provide 
appropriate  protection  to  the  new 
location  in  the  future.  '• 

36.  Rule  §  22.117(b)(3)  states  that  FAA 
approval  must  have  been  obtained  and 
clearance  granted  before  filing  Form  489. 
If  FAA  clearance  has  not  been  granted  a 
Form  401  must  be  filed  for  prior 
approval  before  construction  and 
operation.  Section  22.117(b)  will  always 
be  applicable  to  antenna  structures  not 
exceeding  20  feet  in  height,  or  antennas 
mounted  on  existing  structures,  if  the 
height  of  the  overall  structure  is  not 
increased  (these  do  not  require  FAA 
clearance).  If  the  application  involves  an 
existing  tower  the  licensee  must  also 
submit  marking  and  lighting 
specifications  from  Forms  715  and/or 


"The  additional  transmitters  are  considered 
"satellites"  of  the  main  station.  If  there  are  any 
changes  to  the  main  station  which  would  change  the 
status  of  the  "satellite"  (for  instance,  deletion  of  the 
main  station  or  change  in  technical  parameters), 
such  changes  require  prior  approval  (filing  of  FCC 
Form  401). 

"This  rule  does  not  apply  to  stations  using  43 
MHz  t>and  frequencies.  They  need  developmental 
grants  for  additional  transmitters. 


715a  in  order  that  future  authorizations 
will  reflect  this  accurately.  In  addition, 
§  22.117(b)  applies  only  to  stations  on 
the  United  Sates  side  of  line  A  and  C  as 
defined  in  $  1.955;  otherwise  prior 
Commission  approval  is  required  and 
the  licensee  must  file  a  Form  401. 
Licensees  must  always  comply  with  the 
requirements  of  Part  17.  '• 

37.  Incidental  Communicationa 
Services.  §22.308.  We  adopted  a  rule 
stating  the  general  conditions  under 
which  incidental  conmiunication 
services  may  be  provided.  AMCOM,  Inc. 
filed  a  petition  for  reconsideration  *° 
alleging  it  will  be  adversely  affected  by 
this  rule  which  allows  Public  Land 
Mobile  licensees  to  provide  service  to 
vessels  and  eliminates  the  restriction 

(S  22.509(b),  (c))  which  precluded  these 
licensees  from  rendering  service  to 
stations  on  board  vessels  in  areas 
served  by  VHF  public  coast  stations, 
such  as  those  operated  by  AMCOM. 
AMCOM  alleges  the  Commission  should 
give  reciprocal  authority  to  maritime 
carriers  to  serve  vehicular  traffic.  The 
Commission's  actions,  according  to 
AMCOM ,  will  drain  its  customer  base 
while  not  permitting  it  to  replenish  its 
subscriber  base  by  offering  service  to 
non-maritime  parties.  AMCOM  states 
that  the  issue  of  expanded  Pubic  Land 
Mobile  Service  was  directly  raised  in 
the  General  Docket  No.  81-656 
proceeding,  Redefinition  of  Classes  of 
Coast  Stations.  FCC  83-5,  released 
January  19, 1983,  and  deferred  to  this 
Part  22  rewrite  proceeding  and  that  by 
failing  to  mention  the  comments  filed  in 
the  General  Docket  81-656  proceeding  in 
the  Rewrite  of  Part  22  proceeding,  the 
Commission  violated  the  Administrative 
Procedure  Act  9  553(c).  Moreover, 
according  to  AMCOM  the  Commission 
also  erred  in  its  findings  that  any 
amendments  to  the  rules  concerning 
public  coast  stations  were  beyond  the 
scope  of  the  proceeding.  According  to 
AMCOM,  this  was  part  of  the 
proceeding  by  virtue  of  the  Order  in  the 
Docket  81-656  proceeding  and  the 
Conmiission  was  bound  to  consider  the 
counterproposal  for  public  coast 
stations. 

38.  Marine  Telephone  Co.,  Inc.  (MTC) 
supports  AMCOM's  petition  and  urges 
the  Commission  to  either  reinstate 


"If  a  licensee  needs  a  waiver  of  a  Commission 
rule  for  construction  and  operation  of  the  additional 
transmitter,  this  will  require  prior  Commission 
approval  before  construction  and  operation.  A 
licensee  may  not  presume  the  grant  of  a  waiver  and 
go  into  operation  upon  notification. 

"AMCOM  also  filed  a  request  for  stay  of  the 
effectiveness  of  }  22.308  alleging  the  Commission's 
action  will  cause  It  irreparable  Injury.  Because  of 
our  decision  here  we  are  denying  AMCOM's  request 
for  stay. 


S  22.509(b)  or  respond  to  AMCOM's 
petition  for  reconsideration  by  adopting 
rules  that  allow  maritime  carriers  to 
compete  in  the  land  mobile  market 
through  the  adoption  of  corresponding 
amendments  to  Parts  81  and  83  of  the 
rules.  It  was  improper  for  the 
Commission  to  expand  service 
opportunities  of  land  mobile  carriers 
without  removing  restrictions  on  service 
by  maritime  carriers,  according  to  MTC. 

39.  We  will  not  reconsider  our 
decision  to  permit  Public  Land  Mobile 
licensees  to  provide  service  to  vessels. 
Provision  of  such  service  was  traditional 
before  the  adoption  of  §  22.509  (b)  and 
(c),  which  were  adopted  to  foster  the 
development  of  the  VHF  maritime  public 
coast  station  industry.  We  will  further 
consider  whether  public  coast  station 
licensees  should  be  permitted  to  offer 
subsidiary  service  to  land  vehicles  but 
do  not  feel  that  the  record  to  date  either 
in  this  proceeding  or  in  General  Docket 
No.  81-656  supra  adequately  addresses 
all  aspects  of  our  concerns  with  respect 
to  this  issue.  Accordingly,  we  will 
initiate  a  new  proceeding  to  consider  the 
proposals  of  AMCOM. 

40.  Forms.  As  part  of  the  Part  22 
Rewrite  we  eliminated  old  forms  and 
adopted  new  ones.  Various  additional 
comments  were  filed  with  the  petitions 
for  reconsideration  concerning  the  forms 
which  have  been  considered  and  some 
implemented.  For  instance,  minor 
typographical  errors  or  corrections  have 
been  noted.  Other  more  substantive 
comments  have  been  submitted."  No 
new  evidence  has  been  presented  to 
persuade  us  to  depart  from  our  original 
conclusions.  Accordingly,  we  will  not 
revise  our  forms  any  further. 

41.  Waiver  of  Frequency  Allocation, 
§22.501(n).  Various  parties  filed  partial 
petitions  for  reconsideration  of  the 
interim  policies  adopted  for  filing  of 
applications  during  the  pendency  of  the 
rulemaking  on  elimination  of  the 
separate  frequency  allocation.  We 
considered  and  denied  these  petitions  in 
the  rulemaking  dealing  with  elimination 
of  the  separate  frequency  allocation.  See 


"  In  the  Report  and  Order  we  rejected  AT*Ts 
proposal  that  the  rules  routinely  allow  experimental 
market  trials.  See  95  FCC  2d  at  B20.  Even  though  the 
Commission  has  authorized  limited  market  studies 
in  the  experimental  radio  services,  we  are  not 
persuaded  that  the  same  should  be  authorized 
routinely  in  the  developmental  services. 
Developmental  service  should  constitute,  with  few 
exceptions,  technical  tests.  Applicants  wishing  to 
provide  service  to  the  public  under  a  developmental 
authorization  should  request  a  waiver  of  the  rule, 
and  their  applications  will  be  subject  to  public 
notice.  Market  trials,  therefore,  should  only  be 
authorized  when  adequately  justified  and  approved 
by  the  Commission.  95  FCC  2d  at  82a 
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Elimination  of  the  Separate  Frequency 
Allocation.  99  FCC  2d  311  (1984). 

42.  The  following  amendments  which 
clarify  our  rules  are  non-substantive, 
therefore,  the  notice  and  comment 
provisions  of  the  Administrative 
Procedure  Act  are  inapplicable.  See  5 
U.S.C.  553.  These  amendments  are: 
Sections  22.2;  22.9(b):  22.13(f)(1): 
22.15(j)(8)(iv):  22.15(b)(l)(ii):  22.43(c): 
22.45:  22.101(a);  22.110:  22.113(b)(1)  (ii) 
(iii)  and  (iv);  22.505:  22.515;  22.525; 
22.601:  22.906(a)-(c)  and  22.1006. 

43.  Additionally,  while  we  also 
believe  the  remaining  alterations  are 
non-substantive,  they  are  arguably 
substantive.  Nevertheless,  we  believe 
good  cause  exists  for  dispensing  with 
the  APA's  requirements.  The  rule 
changes  throughout  this  proceeding 
respond  to  our  policy  of  eliminating 
unnecessary  government  regulation  and 
easing  burdens  for  the  public  where 
possible.  Similarly,  these  minor  changes 
ease  burdens  on  our  licensees  and 
eliminate  duplicative  or  unnecessary 
rules.  We  have  also  clarified  the 
language  of  certain  rules  which  we  felt 
were  not  clear  enough.  In  light  of  the 
generally  beneficial  and  non- 
controversial  nature  of  these  rule 
changes,  notice  and  public  comment  on 
these  changes  is  unnecessary  and  not  in 
the  public  interest.  These  rule  changes 
are:  §§  22.9(b):  22.15(b)(l)(ii):  22.16(e); 
22.27;  22.43(a)(b);  22.44(a);  22.10O(e)(fl. 
(g)(3)(4);  22.103;  22.104(a)(l)-(3);  22.107; 
22.117;  22.201(b):  22.208;  22.212; 
22.501(f)(i);  22.600;  22.906(d);  22.1002. 

44.  Accordingly,  it  is  ordered,  that  the 
petitions  for  reconsideration  filed  in  CC 
Docket  No.  80-57  are  granted  to  the 
extent  indicated  herein  and  otherwise 
denied. 

45.  It  is  further  ordered,  that  pursuant 
to  the  authority  found  in  section  154(i). 
301  and  303(r)  of  the  Communications 
Act  of  1934.  as  amended.  Part  22  of  the 
Commission's  Rules  and  Regulations  are 
amended  as  specified  in  Appendix  B. 
These  amendments  shall  become 
effective  September  9. 1985. 

Federal  Communications  Commission. 
William ).  Tricarico, 

Secretary. 

Appendix  A 

List  of  Parties  Filing  Petitions  for 
Reconsideration: 

AMCOM,  INC.  (Accompanied  by  a  Petition 

for  Stay) 
Kadison.  Pfaelzer.  Woodard.  Quinn  &  Rossi 

(Petition  for  Partial  Reconsideration  & 

Supplement  Thereto) 
Fisher.  Wayland,  Cooper  and  Leader  (Petition 

for  Partial  Reconsideration) 
Jubon  Engineering  Inc..  (Petition  for 

Reconsideration  &  Declaratory  Ruling 

and  Supplement  Thereto) 


Hatfield  &  Dawson.  Consulting  Engineers 
T-Com,  Inc.  (Petition  for  Partial 

Reconsideration) 
Schwartz.  Woods  &  Miller 
TDS,  Telephone  &  Data  Systems,  Inc. 

The  following  letters  have  also  been 
treated  as  formal  comments: 
Becker.  Gurman,  Lukas.  Myers,  O'Brien  & 

McGowan.  P.C,  dated  January  17, 1984. 
Goldberg  &  Spector,  dated  February  2, 1984. 
Proskauer  Rose  Coetz  &  Mendelsohn,  dated 

January  19, 1984. 

Replies: 

Telocator  Network  of  America 

Shwartz,  Woods  &  Miller 

Airphone  Company,  Inc.,  Answer,  Inc.  of  San 
Antonio,  Associated  Telephone 
Answering  Services  System,  Inc.. 
Cencom  Incorporated,  Electronic 
Engineering  CojnpanyrElnerald 
Communications  Company,  Kelley's 
Tele-Communications,  Inc.,  Metro  Fone 
Communications,  Inc.,  Omni 
Communications,  and  Pacific  Paging,  Inc. 

Wilkie,  Fan-  &  Gallagher 

Hatfield  &  Dawson.  Consulting  Engineers 

Maxcell  Telecom  Hus,  Inc. 

Marine  Telephone  Company,  Inc. 

Appendix  B 

PART  22— [AMENDED] 

47  CFR  Part  22  is  amended  as  follows: 

1.  The  authority  citation  for  Part  22 
continues  to  read  as  follows: 

Sees.  4,  303,  48  Stat.  1066, 1082,  as  amended 
(47  U.S.C.  154,303),  Sec.  553  of  the. 
Administrative  Procedure  Act  (5  IJ.S.C.  553). 
unless  otherwise  noted. 

la.  Section  22.2  is  amended  by 
removing  the  term  and  definition 
"central  office"  and  revising  the 
definition  of  Cellular  Geographic 
Service  Area  to  read  as  follows: 

§22.2    Definitions 

***** 

Cellular  Geographic  Service  Area. 
The  geographic  area  served  by  a  cellular 
system  within  which  the  licensee  is 
authorized  to  provide  service. 

***** 

2.  Section  22.9  is  amended  by  revising 
the  heading,  paragraphs  (b)(1)  and  (d)  to 
read  as  follows: 

§  22.9    Standard  application  forms  and 
Permissive  Changes  or  Minor  Modifications 
for  Public  Land  Mobile.  Rural  Radio, 
Domestic  Public  Cellular  Radio 
Telecommunications,  and  Offshore  Radio 
Sendees. 
***** 

(b)  Notification  of  status  of  Facilities 
(FCC  Form  489).  (1)  When  construction 
has  been  completed,  in  accordance  with 
the  radio  station  authorization  the 
licensee  shall  so  notify  the  Commission, 
using  Form  489.  The  Form  489  must  be 
filed  no  later  than  the  date  on  which  the 
licensee  commences  service  to  the 


public.  When  a  licensee  has  not 
completed  construction  in  accordance 
with  the  provisions  of  §  22.43  of  this 
part,  a  timely  application  for  extension 
(FCC  Form  489)  must  be  filed. 
***** 

(d)  Permissive  Changes  or  Minor 
modifications  of  authorization 

The  following  changes  do  not  require 
prior  Commission  authorization  but 
merely  notification.  A  Form  489  must  be 
filed  to  notify  of  any  permissive  change 
no  later  than  date  on  which  the  station 
starts  operating  with  the  modifications. 

(1)  Request  to  delete  or  change 
antenna  obstruction  markings; 

(2)  Change  in  points  of 
communications  (Rural  Radio  Service); 

(3)  Correction  of  coordinates, 
provided  it  is  not  a  major  amendment 
under  §  22.23(c); 

(4)  Construction  and  operation  of 
additional  transmitter  locations  on  the 
same  frequency  as  allowed  under 

§  22.117(b); 

(5)  Return  of  a  license  to  its  original 
specifications  if  a  partial  assignment  is 
not  timely  completed.  Section  22.39(b)(5) 
(iii). 

(6)  Extension  of  time  to  complete 
construction.  Section  22.43(b). 

(7)  Requests  for  reinstatements  of 
authorizations  if  filed  within  30  days 
after  expiration.  Section  22.44(a)(2). 

(8)  Cellular  Radio  Service.  The  items 
listed  above,  excluding  (a)(2),  apply  to 
the  cellular  radio  service.  In  addition,  in 
the  cellular  service  the  following  are 
considered  permissive  changes: 

(i)  A  change  in  or  addition  of  a  radio 
frequency. 

(ii)  Engineering  changes  or 
amendments  to  base  station  facilities, 
enlarging  the  reliable  service  area  by 
more  than  one  mile  along  any  of  the 
eight  radials,  as  long  as  the  composite  39 
dBu  contours  remain  totally  within  the 
cellular  geographic  service  area. 

3.  Section  22.13  is  amended  by 
revising  paragraph  (e)  to  read  as 
follows: 

§  22.13    General  application  requirements 

***** 

(e)  All  applicants  are  required  to 
indicate  at  the  time  their  application  is 
filed  whether  or  not  a  Commission  grant 
of  the  application  would  be  a  "major 
action"  as  defined  by  S  1.1305  of  the 
Commission's  Rules.  If  answered 
affirmatively,  the  requisite 
environmental  statement  as  prescribed 
in  S  1.134  must  be  filed  with  the 
application. 
***** 

4.  Section  22.15  is  amended  by 
revising  paragraphs  (b)(l)(ii)  and 
(j)(8)(iv}  to  read  as  follows: 
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922.15  T«ctinic*l  content  of  appHcatkMM. 

(b)(1)  •  •  * 

(ii)  125  miles  along  any  radial 
direction  where  the  combination  of 
effective  radiated  power  in  that 
direction  and  antenna  height  above 
average  terrain  in  that  direction  for  the 
proposed  station  exceeds  the  limit  that 
is  computed  by  applying  the  provisions 
of  §  22.505  to  that  direction. 

(j)(8)  •  *  • 

(iv)  Drawn  on  a  U.S.  Geological 
Survey  topographical  map  with  a  scale 
of  1:24.000  (7V4  minute  map) 

5.  Section  22.16  is  amended  by  adding 
a  new  paragraph  (e)  to  read  as  follows: 

922.16  OtolMrtiv*  Ne«d  Standards. 

•        •        *        *        * 

(e)  An  application  for  an  additional 
location  on  the  same  frequency  as  an 
authorized  station  will  be  considered  as 
a  "fill-in",  and  no  loading  study  will  be 
needed,  if  the  reliable  service  area 
contour  of  the  proposed  transmitter  is  at 
least  50%  encompassed  by  the  reliable 
service  area  contour  of  another  non  "fill- 
in"  transmitter(8)  on  the  same 
frequency. 

6.  Section  22.23  is  amended  by 
revising  paragraphs  (c)(4)  and  (g).  to 
read  as  follows: 

9  22.23    Amendment  of  Application*.  (S— 
§22.918) 


(C)  *  *  • 

(4)  Changes  in  ownership  or  control.  If 
the  amendment  specifies  a  substantial 
change  in  beneficial  ownership  or 
control  [dejure  or  de  facto)  of  an 
applicant.  Provided,  however,  such  a 
change  would  not  be  considered  major  if 
it  is  unvoluntary  or  where  it  merely 
amends  an  application  for  modification 
of  an  authorized  station  to  reflect  a 
change  in  ownership  or  control  that  has 
previously  been  approved  by  the 
Commission. 

•  •        *        •        t 

(g)  An  application  will  be  considered 
to  be  a  newly  filed  application  if  it  is 
amended  by  a  major  amendment  (as 
defined  in  this  section),  except  in  the 
following  circumstances: 

*  •        •        «        • 

7.  Section  22.27  is  amended  by  adding 
paragraph  (c)(5)  to  read  as  follows: 

922.27    Public  Notice  pMiod. 

(c)  *  •  • 

(5)  For  developmental  authorizations 
under  Subpart  F  of  this  Part  [\\  22.400- 
22.406),  when  no  waiver  of  S  22.404(d)  is 


requested  (no  service  to  the  public  is 
proposed); 

8.  Section  22.43  is  amended  by 
revising  paragraphs  (a)(2).  (a)(3).  {b)(l) 
and  (c)  to  read  as  follows: 

922.43  Period  Of  construction. 

(a)(1)  *  •  • 

(2)  The  station  must  be  completed  and 
ready  for  operation,  as  shown  by 
commencement  of  service  within  12 
months  after  the  grant  of  the  radio 
station  authorization.  In  the  case  of 
offshore  telephone  stations,  the  period 
shall  be  18  months. 

(3)  If  construction  is  not  completed 
within  the  time  period  set  forth  in  this 
rule  or  if  the  extension  of  time  to 
complete  construction  is  not  timely 
requested  the  authorization  for  the 
unconstructed  facility  will  automatically 
expire.  Within  30  days  after  the 
authorization  expires  an  extension  of 
time  and  reinstatement  request  may  be 
filed  on  Form  489. 

(b)  Extension  of  Time  to  Complete 
Construction. — (1)  General  rule. 
Apphcation  for  extension  of  time  to 
complete  construction  may  be  made  on 
FCC  Form  489.  Extension  of  time  must 
be  filed  prior  to  the  expiration  of  the 
construction  period.  Extensions  will  be 
granted  only  if  the  licensee  shows  that 
the  failure  to  complete  construction  is 
due  to  causes  beyond  his  control.  No 
extensions  will  be  granted  for  delays 
caused  by  lack  of  financing,  lack  of  site 
availability,  for  the  transfer  of  an 
authorization,  or  for  failure  to  timely 
order  equipment.  If  the  licensee  orders 
equipment  within  90  days  of  the  license 

.grant,  a  presumption  of  due  diligence  is 
created. 
***** 

(c)  Cellular  base  stations.  Cellular 
base  stations,  which  will  provide 
coverage  over  75%  of  the  cellular 
geographic  service  area,  as  defined  in 
9  22.903  of  these  rules,  shall  be 
completed  and  the  station  ready  for 
operation  within  36  months  from  the 
date  the  radio  station  authorization  is 
granted. 

9.  Section  22.44  is  amended  by 
revising  paragraphs  (a)(1)  and  (a)(2)  to 
read  as  follows: 

922.44  Termination  of  authortution. 

(a)(1)  All  authorizations  shall 
terminate  on  the  date  specified  on  the 
authorization  or  on  the  date  specified  by 
these  rules  unless  an  application  for 
renewal  or  reinstatement  is  timely  filed. 

(2)  If  no  application  for  renewal  has 
been  made  before  the  authorization's 
expiration  date,  a  late  application  for 
renewal  will  be  considered  only  if  it  is 
filed  within  30  days  of  the  expiration 


date  and  shows  that  the  failure  to  file  a 
timely  application  was  due  to  causes 
beyond  the  applicant's  control.  During 
this  30  day  period  reinstatement 
applications  must  be  filed  on  Form  489. 
Service  to  subscribers  need  not  be 
suspended  while  a  late  filed  renewal 
application  is  pending,  but  such  service 
shall  be  without  prejudice  to 
Commission  action  on  the  renewal 
application  and  any  related  sanctions. 

10.  Section  22.45  is  revised  to  read  as 
follows: 

9  22.45    Ucense  period. 

(a)  Licenses  will  be  granted  for  10 
years.  When  a  date  is  specified  in 
paragraph  (b),  of  this  section,  the  license 
will  be  vahd  until  that  date  in  the  year 
of  expiration.  When  the  Commission 
determines  the  public  interest, 
convenience  or  necessity  would  be 
served  by  a  shorter  license  period,  the 
Ucense  will  be  granted  for  such  period. 

(b)  License  Termination.  Station 
Ucenses  will  expire  on  the  dates  listed 
below,  in  the  year  of  expiration: 
Public  Land  Mobile  (radio  common 

carriers) — Apr.  1 
Public  Land  Mobile  (wireline  common 

carriers) — July  1 
Offshore  Telephone — Aug.  1 
Public  Land  Mobile  (air-ground  base 

stations) — Sept.  1 
Rural  Radio — Nov.  1 
Cellular  Radio— Oct.  1 

922.100    [Amended] 

11.  Section  22.100  is  amended  by 
removing  and  reserving  paragraph  (e) 
and  removing  paragraphs  (g)  and  (h). 

*        •        *        •        * 

(e)  [Reserved] 

12.  Section  22.101  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

9  22. 101    Frequency  Tolerance. 

(a)  Tolerance.  The  carrier  frequency 
of  each  transmitter  shall  be  maintained 
within  the  following  tolerances  from  the 
assigned  frequencies: 
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§22.103    [Removedand reserved ] 

13.  Section  22.103  is  removed  and 
reserved. 

14.  Section  22.104  is  amended  by 
revising  paragraphs  (a)(1)  and  (a)(3)(i)  to 
read  as  follows: 

§  22.104    Emission  types. 

(a)(1)  General.  Authorizations  for 
stations  in  the  public  land  mobile,  rural 
radio,  and  offshore  radio  services  will 
include  the  following  emissions:  Fl  D.  Fl 
E.  F2  D.  F3  C  and  F3  E;  and  all 
equipment  employing  these  emissions 
shall  be  type  accepted.  Requests  for 
emissions  other  than  the  one  listed  in 
this  section  require  prior  authorization. 
***** 

(3)  *   *   * 

(i)  The  application  shall  describe  fully 
the  modulation  characteristics,  emission 
and  occupied  bandwidth,  and  specify 
the  center  frequency  of  the  emitted 
bandwidth  for  each  channel,  carrier 
frequency  (though  suppressed),  and  pilot 
frequencies,  if  any.  All  center 
frequencies  shall  fall  within  the 
authorized  bandwidth  of  emission  as 
defined  in  Section  507.  The  authorized 
bandwidth  of  emission  shall  be  centered 
.  on  an  assignable  frequency  in  §§  22.501, 
22.601  and  22.1001.  The  total  of  the  out- 
of-band  emissions  shall  meet  the 
requirements  of  §  22.106,  assuming  an 
FM  transmitter  with  an  output  power 
equal  to  the  sum  of  all  ASSB  output 
powers  in  the  authorized  bandwidth. 
***** 

15.  Section  22.107  is  revised  to  read  as 
follows: 

§  22.107    Standby  Facilities. 

(a)  Base.  Standby  facilities  for  base 
stations  will  be  authorized  when  the 
resultant  reliable  service  area  and 
interference  contour(s)  do  not  exceed 
those  of  the  facilities  which  are  being 
replaced. 

(b)  Control-Repeater.  Standby  control 
facilities  will  be  authorized  subject  to 
non-interference  to  other  users. 

16.  Section  22.110  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  22. 1 1 0    Antenna  polarization. 

*         *         •         « ■       * 

(d)  Above  960  MHz.  Public  Land 
Mobile  stations  operating  above  960 
MHz  are  not  limited  as  to  the  type  of 
polarization. 

§22.113    [Amended] 

17.  Section  22.113  is  amended  by 
removing  the  number  "376.7  =  "  from 
footnote  1  after  the  table  in  paragraph 
(b),  and  removing  the  word  "plan"  and 
inserting  in  its  place  "plane"  in 
paragraphs  (b)(l)(ii),  (b)(l)(iii),  and 


{b)(l)(iv),  and  inserting  the  number 
"377"  in  place  of  the  number  "120"  in 
paragraph  (c)(1). 

18.  Section  22.115  is  amended  by 
revising  paragraphs  (a)(2)(i)  and  (a)(3)  to 
read  as  follows: 

§  22. 1 1 5    Topographic  Data. 

(a)  *  *  * 

(2)  Co-Channel  or  adjacent  stations. 
(i)  Additional  radials  shall  be  drawn  to 
co-channel  stations  within  distances 
specified  in  §§  22.502  and  22.503. 
***** 

(3)  Foreign  territory  or  water.  When  a 
portion  of  the  2  to  10  mile  radial  extends 
over  foreign  territory  or  water,  such 
portion  shall  not  be  included  on  the 
profile  graphs  or  in  the  computation  of 
average  elevation  unless  the  radial 
passes  over  United  States  land  between 
10  and  83  miles  of  the  station. 
***** 

19.  Section  22.117  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§22.117    Transmitters. 

***** 

(b)  Additional  transmitters.  Licensees 
may  construct  and  operate  additional 
transmitter  locations  on  the  same 
frequency  without  obtaining  prior 
Commission  approval,  provided: 

(1)  The  Commission  is  notified  of  the 
new  transmitter(s),  through  the  filing  of 
a  Form  489.  The  Form  489  shall  include  a 
certification  that  the  reliable  service 
area  contour  and  predicted  interference 
contour  of  the  proposed  station  are 
totally  encompassed  within  the  reliable 
service  area  contour  and  predicted 
interference  contour  of  the  existing 
8tation(s).  The  currently  authorized 
reliable  service  area  contour  and 
predicted  interference  contour  of  the 
station  or  other  commonly  owned 
stations  are  not  enlarged  in  any 
direction.  Cellular  licensees  certify  that 
the  39  dBu  contours  of  each  cell  remain 
within  the  CGSA. 

(i)  In  addition,  licensees  must  provide 
a  complete  location  description 
iilcluding  geographic  coordinates  of  the 
proposed  facilities,  submit  a  table  of 
engineering  specifications  showing 
effective  radiated  power  (ERP), 
radiation  center  height  above  average 
terrain  for  the  eight  radials,  and  an 
antenna  sketch. 

(ii)  Licensees  must  retain  a  copy  of  a 
completed  table  MOB  III  found  in  FCC 
Form  401  as  part  of  the  licensees' 
records  and  this  shall  be  made  available 
to  the  Commission's  staff  upon  request. 

(2)  The  station  must  be  on  the  United 
States  side  of  lines  A  and  C  as  defined 
in  §  1.955  of  this  chapter. 


(3)  Full  FAA  approval  has  been 
obtained.  The  notification  shall  state 
that  such  clearance  has  been  granted;  or 
if  it  is  a  new  antenna  structure  it  does 
not  exceed  20  feet  high,  or  if  on  an 
existing  structure  the  overall  height  of 
the  existing  structure  has  not  been 
raised.  If  it  is  an  existing  antenna  tower 
the  licensee  must  submit  marking  and 
lighting  specifications  from  Forms  715 
and/or  715a. 

(4)  The  application  is  not  a  "major 
action"  as  defined  by  rule  §  1.1305.  If  it 
is  a  major  action,  then  prior  approval  is 
required,  and  the  requirements  of 

§  1.1311  apply. 

20.  Section  22.201  is  amended  by 
revising  paragraph  (bj  to  read  as 
follows: 

§  22.201  Posting  station  Licenses. 

***** 

(b)  A  clearly  legible  photocopy  of  the 
authorization  for  each  base  or  fixed 
station  shall  be  posted  at  every  control 
point  of  the  station. 

§  22.208    [Removed  and  reserved) 

21.  Section  22.208  is  removed  and 
reserved. 

22.  Section  22.212  is  revised  to  read  as 
follows: 

§22.212    Test*. 

All  tests  shall  be  conducted  so  as  not 
to  cause  interference  to  other 
conmiunication  systems.  The 
Commission  reserves  the  right  to  cancel 
or  modify  the  licensee's  authority  when 
the  public  interest  so  requires. 

23.  Section  22.501  is  amended  by 
removing  paragraphs  (i)(3)  and  (i)(4)  and 
redesignating  paragraphs  (i)(5)  and  (i)(6) 
as  (i)(3)  and  (i)(4),  respectively; 
removing  the  number  §  22.901(c)"  and 
inserting  the  number  "§  21.901(c)"  in 
paragraph  (e),  and  revising  paragraph  (f) 
to  read  as  follows: 

§  22.501    Frequencies. 

***** 

(f)  72-76  MHz  band.  The  following 
frequencies  are  available  for  assignment 
to  public  land  mobile  control  and 
repeater  stations  on  a  shared  basis  with 
certain  other  radio  services.  A  repeater 
station  normally  will  not  be  authorized 
unless  the  public  land  mobile  system 
with  which  it  is  associated  is 
continuously  open  for  public 
correspondence. 

(1)  Protection  to  television  on 
channels  4  and  5.  (i)  Between  10  and  80 
miles.  If  an  applicant  proposes  to  locate 
a  72-76  MHz  band  fixed  station  between 
10  and  80  miles  from  the  site  of  any 
television  transmitter  operating  on 
channel  4  or  5,  the  applicant  must  agree 
to  eliminate  any  harmful  interference 
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which  such  operations  may  cause  to 
television  reception  on  either  channel  4 
or  5.  If  the  interference  cannot  be 
eliminated  within  90  days  of  the  time  the 
matter  is  Rrst  brought  to  the  licensee's 
attention  by  the  Commission,  operation 
of  the  interfering  fixed  station  shall  be 
immediately  discounted. 

(ii)  Less  than  10  miles.  Applications 
for  use  of  72-78  MHz  band  ^quencies 
less  than  10  miles  from  Channel  4  or  5 
television  stations  will  be  granted 
developmental  authority  pursuant  to 
S  22.400  et  seq.  After  successful 
developmental  testing  an  application  for 
a  radio  station  authorization  must 
follow  the  requirements  of 
§  22.501(f)(l){i).  Where  the  proposed 
transmitter  is  co-located  with  the 
television  transmitter  the  application 
will  be  processed  according  to  the  10-80 
mile  standard. 

(2)  Power.  Effective  Radiated  Power 
shall  not  exceed  150  watts. 
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■  Existing  (tationa  authorized  in  the  73-74.6  MHz 
band  as  of  December  1.  1961.  may  continue  to 
operate,  are  not  required  to  afford  protection  to  the 
radio  astronomy  service  and  must  comply  with  the 
following  technical  specifications: 

Frequency  Tolerance:  .005  percent. 

Frequency  Deviation:  ±15  KHz. 

Authorized  Bandwidth:  40  KHz. 

Modulation  Umiter  Required. 

Audio  Low  PaM  Filter  Not  Required. 


24.  Section  22.502  is  revised  to  read  as 
follows: 

§22.502    Classtftcatton  of  tMM«  stations, 
(a)  Base  stations  in  the  public  land 
mobile  service  shall  be  classified 
according  to  antenna  height  above 
average  terrain  and  effective  radiated 
power  in  the  relevant  direction.  This 
classification  is  not  applicable  to  base 
stations  in  the  frequency  bands 
454.6625-455.000  MHz.  459.6625--160.000 
MHz.  470-512  MHz  band  and  929-932 
MHz. 
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(b)  Any  station  with  antenna  height 
more  than  500  feet  above  average 
terrain,  but  with  an  effective  radiated 
power  within  the  limits  prescribed  in 
Rules  §  22.505  shall  be  considered  to  be 
a  Class  A  station.  Any  other  station  is 
considered  to  constitute  a  special  case 
in  which  an  interference  study  is 
required  toward  any  co-channel  facility 
within  125  miles. 

25.  Section  22.503  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

9  22.503    Geographic  Separation  of  co- 
chaiMMl  atatkHM. 

(a)  Except  as  provided  in  S  22.502,  a 
co-channel  interference  study  in 
accordance  with  S  22.15(b)(2)  is  not 
required  where  base  stations  engaged  in 
two-way  communications,  employing 
frequency  modulation  or  phase 
modulation  and  operating  co-channel  in 
this  service,  are  separated  by  not  less 
than  the  distances  shown  below.  In  all 
other  cases,  a  co-channel  interference 
study  is  required. 
***** 

26.  Section  22.505  is  amended  by 
revising  paragraph  (a)(1)  and  (a)(2)  to 
read  as  follows: 

§  22.505  Antarma  helght-powar  Hmlt. 

(a)(1)  Base  stations,  other  than  in  the 
air-to-ground  radio  service  and  in  the 
470-512  MHz  and  the  92»-932  MHz 
bands,  with  antennas  more  than  500  feet 
above  average  terrain  shall  not  exceed 
the  effective  radiated  power  as  provided 
in  the  table  below. 

(2)  Optimum  antenna  placement  and 
configuration  is  preferable  to  higiier 
power. 


AnMnna  haight  (AT  AT)  («Mt) 


500.. 

5S0.. 
600.. 

700.. 
800.. 
900.. 


1.000.. 

1.250.. 

I.SOO.. 

2.000.. 

2.500.. 

3000 

3.500.. 

4.000. 

S.0OO.. 


EltadMa 


(EHP) 
(watts) 


500 

397 

323 

223 

166 

126 

96 

57 

37 

20 

13 

10 

9 

8 

7 


For  AATs  between  the  above  listed 
values,  linear  interpolation  should  be 
used. 


§22.515    [AmwMtod] 

27.  Section  22.515  is  amended  by 
removing  "408"  from  paragraph  (a)(2) 
and  inserting  in  its  place  "489". 

28.  Section  22.521  is  amended  by 
revising  the  following  entries  in  the 
table  of  locations  in  paragraph  (b)  to 
read  as  follows: 


§22.521 
Service. 


AJr-ground  Radiotelephone 


(b)  •  *  • 


Locrtcyi 


Chan- 


New  Orleans.. 

Shraveport 

Mane:  Bangor 


tXAith. 


3.11 
9 

1.7 

2 

3.11 


§22.525    lAmended) 

29.  Section  22.525  is  amended  by 
removing  from  paragraph  (c)  the 
reference  to  §  22.503(c)  and  inserting  in 
its  place  a  reference  to  §  22.503(d). 

30.  Section  22.600  is  revised  to  read  as 
follows: 

§22.600    Eligibility. 

Rural  central  office  and  interoffice 
stations  may  be  licensed  to  common 
carriers.  Rural  subscriber  stations  may 
be  licensed  to  common  carriers  or  to  the 
individual  user  of  the  service. 
Subscriber  stations  which  do  not  exceed 
sixty  (60)  watts  effective  radiated  power 
and  whose  antenna  height  does  not 
exceed  the  criteria  in  §  17.7  of  this 
chapter,  are  not  required  to  obtain  a 
Commission  Ucense  to  operate.  Instead, 
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these  stations  will  be  associated  with 
the  blanket  authorization  issued  to  the 
central  office  station  or  base  station 
which  serves  them.  All  rural  radio 
stations  are  required  to  operate  in 
compliance  with  Commission 
regulations  and  may  be  required  to 
cease  operation  for  failure  to  so  comply. 

§  22.601    (Amended] 

31.  Section  22.601  is  amended  by 
removing  the  phrase  "Form  408"  from 
paragraph  (f)(8)  and  inserting  in  its  place 
"Form  489". 

32.  Section  22.905  is  revised  to  read  as 
follows: 

§  22.905    Antenna  heigtit-power  for  base 
station*. 

In  view  of  the  fact  that  the 
predominant  characteristic  of  cellular 
systems  is  frequency  reuse  within  a 
given  service  area,  Qie  effective  radiated 
power  of  base  stations  with  transmitting 
antennas  in  excess  of  500  feet  above 
average  terrain  (AAT)  must  be  reduced 
below  100  watts  as  shown  in  the  table 
below. 


~               Antenna  heighl  (AAT)  (fast) 

Ettodive 

radiated 

power 

(EHP) 

(watts) 

500 

100 

550 

79 

600 

65 

700       ._ 

45 

800 

33 

900 

25 

<0M> 

20 

1.250 

11 

ISOO 

7 

2,000 

2.500 

3 

3.000  wid  abova 

2 

For  AATs  between  the  above  listed 
values,  linear  interpolation  should  be 
used. 

33.  Section  22.906  is  amended  by 
revising  paragraphs  (b)(1),  (b)(2).  (c)  and 
(d),  to  read  as  follows: 

§  22.906    Types  of  Emissions  and 
Modulation  Requirements. 

(b)  *  *  * 

(1)  The  instantaneous  frequency 
deviation  due  to  the  supervisory  audio 
tones  shall  be  ±2  KHz. 

(2)  The  instantaneous  frequency 
deviation  due  to  the  signalling  tone  shall 
be  ±8  KHz. 

(c)  For  the  purposes  of  wideband  data 
transmissions,  as  detailed  in  §  22.915, 
stations  in  this  service  shall  normally  be 
authorized  to  use  type  F9Y  emissions. 
The  instantaneous  frequency  deviation 
due  to  this  wideband  data  input  shall  be 
±8  KHz. 

(d)  Each  transmitter  shall  be  equipped 
with  a  device  that  automatically 
prevents  modulation  levels  for  voice 


transmissions  from  exceeding  the  limit 
specified  in  paragraph  (a).  The 
modulation  levels  for  all  other 
transmissions  shall  be  maintained 
within  ±10  percent  of  the  specified 
values. 


34.  Section  22.1002  is  revised  to  read 
as  follows: 

§22.1002    Power  HmHations: 

Stations  in  this  service  will  not  be 
permitted  to  exceed  1000  watts  effective 
radiated  power  provided,  however,  that 
the  effective  radiated  power  of  mobile 
stations  operating  within  20  miles  of  the 
3  mile  limit  shall  be  25  watts  or  less.  In 
all  other  areas  mobile  stations  may 
operate  with  effective  radiated  power  of 
100  watts.  The  effective  radiated  power 
of  airborne  stations  is  limited  to  1  watt. 

35.  Section  22.1006  is  revised  to  read 
as  follows: 

§  22. 1006    Temporary  fixed  stations 
(Off shore  Radio). 

(a)  General.  Upon  proper  application 
(FCC  Form  401. 488)  for  the  frequencies 
listed  in  S  22.1001(a).  an  authorization 
may  be  issued  to  operate  a  temporary 
fixed  station.  The  station  shall  be  used 
for  Offshore  Radio  service  only  when 
regular  facilities  are  not  available  or 
when  such  service  is  disrupted  by 
storms  or  emergencies. 

(b)  Six-month  limitation.  When  a 
temporary  fixed  station  is  to  remain  at  a 
single  location  for  more  than  six  months, 
an  application  for  authorization  as  a 
permanent  fixed  station  (FCC  Form  401, 
489)  must  be  made  at  least  30  days 
before  the  end  of  the  six  month  period. 

(c)  International  Communications. 
Temporary  fixed  stations  shall  not 
transmit  between  the  United  States  and 
Canada  or  Mexico  without  prior 
authorization  from  the  Commission. 
Application  for  authorization  shall  be 
made  at  the  earliest  possible  time  to 
permit  coordination  with  Canada  or 
Mexico. 

36.  Part  22  is  amended  by  removing 
the  references  to  "Form  408"  every  time 
they  appear  in  this  Part  and  inserting  in 
their  place,  reference  to  "Form  489". 

[FR  Doa  85-18931  Filed  8-8-85;  8:45  amj 

aiLUNO  CODE  e712-01-ll 


47  CFR  Part  73 

Metrication  of  the  Rules  In  Parts  73  and 
74;  Correction 

agency:  Federal  Conmiunications 
Commission. 

action:  Final  rule;  correction. 


SUMOMAMy:  These  corrections  to  the 
Order  relating  to  Metrication  of  FCS 
Rules  and  Regulations  Parts  73  and  74. 
are  necessary  because  the  original 
printing  contained  erroneous 
information. 

FOR  FURTHER  INFORMATION  CONTACT 

Michael  A.  Lewis,  Mass  Media  Bureau. 
(202)  632-9660 

Erratum 

In  the  matter  of  metrication  of  FCC  Rules 
and  Regulations  Parts  73  and  74. 

Released:  July  30. 1965. 

In  the  Order  in  the  above  entitled 
proceeding  (Mimeo  4656).  adopted  May 
17, 1985.  released  May  22. 1985  (50  FR 
23697.  June  5. 1985),  the  titles  of  Figures 
9a.  10a.  and  10c  of  47  CFR  73.699  are 
incorrect 

They  now  read  respectively. 
Figure  9a.  Figure  10a.  Figure  10c— 
Estimated  field  strength  exceeded  at 
50  percent  of  the  potential  receiver 
locations  for  at  least  50  percent  of  the 
time  at  a  receiving  antenna  height  of  9 
meters 

They  are  corrected  herein  to  read. 

Figure  9a.  Figure  10a,  Figiu*  10c — 
Estimated  field  strength  exceeded  at 
50  percent  of  the  potential  receiver 
locations  for  at  least  10  percent  of  the 
time  at  a  receiving  antenna  height  of  9 
meters 

Federal  Communications  Commission. 

James  C.  McKinney. 

Chief,  Mass  Media  Bureau. 

[FR  Doc.  85-18929  FUed  6-6-85;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  215 
[Docket  No.  50705-5129] 

Subsistence  Taking  of  North  Pacific 
Fur  Seals 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACnoiil:  Emergency  interim  rule. 

SUMMARY:  The  NMFS  extends  for  one 
day  the  harvest  allowed  pursuant  to  its 
emergency  interim  rule  governing  the 
subsistence  taking  of  North  Pacific  fur 
seals  by  Pribilovians,  allowing  a 
subsistence  harvest  to  occur  on  August 
6, 1985. 

EFFECTIVE  DATE:  This  emergency  interim 
rule  is  effective  August  6, 1985. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Georgia  Cranmore,  202-634-1792. 
SUPPLEMENTARY  INFORMATION: 

BacJ^ground 

On  July  8, 1985.  the  NMFS  published 
in  the  Federal  Register  (50  PR  27914)  an 
emergency  interim  rule  under  which  the 
subsistence  taking  of  North  Pacific  fur 
seals  would  be  managed.  Section  215.32 
provided  that  the  harvest  season  on  St. 
Paul  Island  would  terminate  when  seals 
had  been  "harvested  on  19  days,  on 
August  5, 1985,  upon  the  expiration  of 
[that]  rule,  or  upon  suspensison  of  the 
harvest  by  the  Assistant  Administrator" 
if  he  determined  that  the  harvest  was 
being  conducted  in  a  wasteful  manner. 
Although  authorized  to  commence  the 
harvest  on  July  8, 1985,  seals  were  not 
taken  by  the  Pribilovians  until  July  17. 
Without  an  extension  of  the  harvest 
season,  seals  would  have  been 
harvested  on  only  14  days.  The 
emergency  rule  has  not  expired  and  the 
Assistant  Administrator  has  not 
determined  that  the  taking  of  seals  has 
been  conducted  in  a  wasteful  manner. 
Thus,  the  limiting  factor  of  the  harvest 
season  is  its  expiration  on  August  5. 
1985. 

A  range  of  estimates  of  the 
subsistence  needs  of  the  Pribilovians 
was  provided  in  the  preamble  to  the  July 
8,  1985.  emergency  interim  rule  (50  FR 
27917).  The  estimates  varied  from  a  low 
of  3,358  to  over  15,000  seals  to  meet  the 
subsistence  needs  of  the  Islands'  native 
population.  As  of  August  5,  the  residents 
of  St.  Paul  Island  had  harvested  3,183 
seals,  of  which  a  portion  had  been 
shared  with  the  St.  George  Islanders. 
Because  even  the  lowest  estimates  of 
the  subsistence  level  have  yet  to  be 
attained  and  because  of  cultural  needs, 
the  Pribilovians  requested  a  one  day 
extension  of  the  harvest  season. 

Discussion 

The  NMFS  has  determined  that  the 
one  day  extension  of  the  fur  seal  harvest 
is  warranted.  Due  to  delays  which 
occurred  at  the  outset  of  the  harvest 
period,  several  potential  harvest  days 
were  lost.  As  a  result,  the  number  of 
seals  harvested  failed  to  reach  even  the 
lower  bounds  of  the  subsistence  need 
estimates.  By  allowing  the  harvest  to 
continue  for  one  day,  the  harvest  level 
may  only  marginally  surpass  this  lowest 
estimate  of  subsistence  need.  3,358 
seals.  Once  this  harvest  level  has  been 
attained,  the  NMFS  intends  to  reassess 
the  remaining  subsistence  needs  of  the 
Pribilovians  through  notice  and 


comment  rulemaking,  inviting  the 
participation  of  the  Aleut  community 
and  all  members  of  the  interested 
public. 

This  approach  is  similar  to  that 
suggested  by  one  of  the  commenters  on 
the  July  8  rule.  This  commenter 
recommended  that  if  a  hunt  is  allowed 
the  N'MFS  should  establish  an  interim 
harvest  level  of  3,358.  When  that  level  is 
reached,  it  was  further  suggested  that 
the  harvest  be  stopped  and  the 
subsistence  needs  of  the  Pribilovians  be 
reviewed  using  data  from  the  1985 
harvest,  including  carcass  utilization 
and  preservation  efficiency.  Following  a 
public  review,  "the  hunt  may  be 
resumed  to  meet  subsistence  needs 
objectives  as  determined  by 
modification  of  the  original  harvest 
target  limit." 

Need  for  Emergency  Regulations 

As  stated  in  the  preamble  to  the  July  8 
rule,  after  approximately  the  first  week 
in  August,  immature  female  fur  seals 
begin  to  arrive  on  St.  Paul  Island  in 
significant  numbers.  If  fur  seals  are  to  be 
harvested  for  an  additional  day.  it  is 
more  advantageous  to  have  the  taking 
occur  in  early  August  rather  than  after 
the  delay  inherent  in  the  rulemaking 
process. 

It  is  administratively  preferable  to 
accommodate  an  additional  harvest  day 
by  maintaining  an  uninterrupted 
schedule.  Not  only  is  the  cost  of 
monitoring  the  harvest  kept  to  a 
minimum,  but  the  NMFS  is  better  able  to 
ensure  that  an  experienced 
representative  is  available  to  collect  the 
harvest  data. 

Because  of  these  compelling  reasons, 
it  is  not  practicable  to  provide  for  notice 
and  comment  rulemaking  and  the 
resultant  delay  of  the  harvest. 

Classification 

The  Assistant  Administrator  for 
Fisheries.  NOAA.  has  determined  that 
this  rule  is  necessary  to  respond  to  an 
emergency  situation  and  is  consistent 
with  the  Marine  Mammal  Protection 
Act.  the  Fur  Seal  Act.  and  other 
applicable  law. 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  also  finds  that,  due  to 
the  potential  adverse  effect  on  the  seal 
population  which  would  result  from  a 
delay  in  conducting  the  additional 
harvest  day,  good  cause  justifying 
promulgation  of  this  rule  on  an 
emergency  basis  exists  and  also  makes 
it  impracticable  and  contrary  to  the 
public  interest  to  provide  notice  and 


opportunity  for  comment  upon,  or  to 
delay  for  30  days  the  effective  date  of 
these  emergency  regulations,  under  the 
provisions  of  section  553  (b)  and  (d)  of 
the  Administrative  Procedure  Act. 

The  Assistant  Administrator  has 
determined  that  this  rule  will  be 
implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
zone  management  program  of  the  State 
of  Alaska.  This  determination  has  been 
submitted  for  review  by  the  responsible 
State  agencies  under  section  307  of  the 
Coastal  Zone  Management  Act. 

This  emergency  rule  is  exempt  from 
the  normal  review  procedures  of 
Executive  Order  12291  as  provided  in 
section  8(a)(1)  of  that  order.  This  rule  is 
being  reported  to  the  Director  of  the 
Office  of  Management  and  Budget  with 
an  explanation  of  why  it  is  not  possible 
to  follow  the  procedures  of  that  order. 

The  Assistant  Administrator  prepared 
an  environmental  assessment  (EA)  for 
this  action  and  concluded  that  there  will 
be  no  significant  impact  on  the  human 
environment.  A  copy  of  the  EA  is 
available  from  the  Information  Contact 
listed  above.  This  rule  does  not  contain 
a  collection  of  information  requirement 
and  therefore  is  not  subject  to  the 
provisions  of  the  Paperwork  Reduction 
Act.  This  rule  is  exempt  from  the 
procedures  of  the  Regulatory  Flexibility 
Act  because  the  rule  is  issued  without 
opportunity  for  prior  public  comment. 

List  of  Subjects  in  50  CFR  Part  215 

Administrative  practice  and 
procedure.  Marine  Mammals,  Penalties. 
Pribilof  Islands.  Reporting  and 
recordkeeping  requirements. 

Dated:  August  6. 1985. 
William  G.  Gordon, 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

PART  215— {AMENDED] 

Accordingly.  50  CFR  Part  215  is 
amended  as  follows: 

1.  The  authority  citation  for  50  CFR 
Part  215  continues  to  read  as  follows: 

Authority:  16  U.S.C.  1151-1175, 16  U.S.C. 
1361-1384. 

§215.32    [Am«n<tod] 

2.  Section  215.32(b)(3)(i)(A)  is 
amended  by  removing  "August  5. 1985" 
and  inserting  in  its  place  "August  6, 
1985." 

[FR  Doc.  85-18998  Filed  8-6-85;  5:02  pmj 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  ailes  and 
regulations.   The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 

OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  890 

Federal  Employees  Health  Benefits 
Program 

agency:  Office  of  Personnel 
Management. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Office  of  Peiiionnel 
Management  (OPM)  is  proposing 
amendments  to  its  regulations  which  are 
applicable  to  the  Federal  Employees 
Health  Benefits  (FEHB)  Program  to 
clarify  and  define  appropriate  uses  of 
program  reserves. 

DATE:  Comments  must  be  received  on  or 
before  September  9. 1985. 
ADDRESS:  Written  comments  may  be 
sent  to  James  W.  Morrison,  Jr.  Associate 
Director  for  Compensation,  Office  of 
Personnel  Management,  P.O.  Box  57, 
Washington,  D.C.  20044,  or  delivered  to 
OPM,  Room  4351. 1900  E  Street  NW., 
Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jean  M.  Barber  Assistant  Director  for 
Pay  and  Benefits  Policy  (202)  632-3772. 
SUPPLEMENTARY  INFORMATION:  On  May 
20,  1985.  the  U.S.  Office  of  Personnel 
Management  (OPM)  was  presented  with 
an  unprecedented  proposal  from  the 
Blue  Cross  and  Blue  Shield  Association 
to  refund  projected  excess  monies  from 
its  special  reserve  account  for  the 
Federal  Employees  Health  Benefits 
(FEHB)  Program  to  the  Government  and 
enrollees.  Accordingly,  OPM  is 
proposing  an  amendment  to  its 
regulations  to  provide  clear  notice  to 
other  carriers  in  the  FEHB  Program  of 
the  availability  of  the  refund  alternative 
to  the  uses  already  specified  for  special 
reserves.  OPM  is  proposing  further  to 
amend  its  regulations  lo  define  more 
precisely  the  point  at  which  surplus 
special  reserves  are  determined  and  the 
points  at  which  payments  to  and  from 
special  reserves  are  to  be  made.  This 
additional  amendment  is  necessary  to 


avoid  the  counterproductive,  seesaw 
effect  that  will  occur  if  the  refund 
alternative  is  employed  and  OPM  is 
forced  by  the  automatic  operation  of 
current  regualtions  providing  payments 
to  carriers  from  contingency  reserves  to 
create  new  surpluses  at  the  carrier  level. 

Reduction  of  Comment  Period  for 
Proposed  Rulemaking 

OPM  finds  that  good  cause  exists  for 
setting  the  comment  period  on  this 
proposed  rulemaking  at  30  days.  Rate 
and  benefit  negotiations  under  the 
Federal  Employee  Health  Benefits 
Program  for  the  contract  year  beginning 
in  January  1986  are  already  in  progress. 
Health  plan  reserve  levels  and  goals  are 
critical  factors  in  these  negotiations.  The 
regulations  provide  clear  notice  to  all 
carriers  of  the  bases  for  determining, 
and  alternatives  for  employing,  surplus 
reserves. 

E.G.  12291,  Federal  Regulation 

OPM  has  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

1  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  relate  to  OPM's 
management  of  the  Employees  Health 
Benefits  Fund. 

List  of  Subjects  in  5  CFR  Part  890 

Administrative  practice  and 
procedure,  Government  employees. 
Health  insurance. 

U.S.  Office  of  Personnel  ManagemenL 
Loretta  Cornelius. 

Acting  Director. 

PART  890— FEDERAL  EMPLOYEES 
HEALTH  BENEFITS  PROGRAM 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  OPM  proposes  to 
amend  5  CFR  Part  890  as  follows: 

1.  The  authority  citation  for  Part  890 
continues  to  read  as  follows: 

Aulhority:  5  U.S.C.  8913. 

2.  Section  890.503  is  amended  by 
revising  paragraph  (c)  (1),  (2),  (3),  and  (5) 
to  read  as  follows: 

§  890.503    Reserves. 


(c)(1)  The  contingency  reserve  for 
each  plan  is  credited  with  (i)  the  three 
one-hundred-and-fourths  of  the 
enrollment  charge  set  aside  for  the 
contingency  reserve  from  the  enrollment 
charges  for  employees  and  annuitants 
enrolled  for  that  plan,  (ii)  amounts 
transferred  in  accordance  with  law  from 
other  contingency  reserves  and  the 
administrative  reserve,  (iii)  income  from 
investment  of  the  reserve,  (iv)  its 
proportionate  share  of  the  income  from 
investment  of  the  administrative 
reserve,  and  (v)  any  return  of  reserves  of 
the  plan.  The  preferred  minimum 
balance  for  the  contingency  reserve  is  1 
month's  subscription  charges  at  the 
average  monthy  rate  paid  from  the 
Employees  Health  Benefits  Fund  for  the 
plan  during  the  most  recent  contract 
period.  Amount  in  excess  of  the 
preferred  minimum  balance  for  a 
contingency  reserve  account  may  be 
used  with  respect  to  the  plan  from  which 
the  reserve  derives:  to  defray  increases 
in  future  rates;  to  increase  plan  benefits; 
or  to  reduce  contributions  of  eligible 
subscribers  and  the  Government  under 
the  program  through  devices  such  as  a 
temporary  suspension  of,  or  reduction 
in,  required  contributions  or  refunds  of 
contributions  to  eligible  subscribers  and 
the  Government. 

(2)  Except  as  provided  by  paragraphs 
(c)(3)  and  (c)(4)  of  this  section,  when,  as 
of  the  end  of  a  contract  period,  the  total 
of  all  the  reserves  held  by  a  carrier  for 
the  plan  amounts  to  less  than  the  total 
of  the  last  4  months'  subscription 
charges  paid  from  the  fund  to  the  carrier 
for  the  plan,  the  carrier  is  entitled  to 
payment  from  the  contingency  reserve 
of  the  lesser  of:  An  amount  equal  to  the 
difference  between  the  total  of  the  last  4 
months'  subscription  charges  paid  from 
the  fund  to  the  carrier  for  the  plan  and 
the  total  of  the  reserves  held  by  the 
carrier  for  the  f^an,  or  an  amount  equal 
to  the  excess,  if  any,  of  the  contingency 
reserve  over  the  preferred  minimum 
balance.  OPM  shall  authorize  this 
payment  after  receipt  of  the  accounting 
report  for  the  contract  period.  The 
carrier  shall  credit  the  amount  so  paid  to 
the  special  reserve  for  the  plan.  Except 
as  provided  by  paragraphs  (c)(3)  and 
(cK4)  of  this  section,  when  as  of  the  end 
of  a  contract  period,  the  total  of  all 
reserves  held  by  a  carrier  for  the  plan 
amounts  to  more  than  the  total  of  the 
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last  4  months'  subscription  charges  paid 
from  the  fund  to  the  carrier  for  the  plan, 
the  carrier  shall  return  to  0PM  any 
amount  in  excess  of  the  4  months' 
subscription  charges  to  be  credited  to 
the  contingency  reserve  administered  by 
OMP  for  the  plan. 

(3)  If  more  than  50  percent  of  the 
enrollees  in  a  plan  are  stationed  at  posts 
of  duty  outside  the  United  States,  its 
possessions,  and  the  Commonwealth  of 
Puerto  Rico,  when  the  special  reserve 
held  by  the  carrier  for  the  plan  at  the 
end  of  a  contract  period  amounts  to  less 
than  one-twelfth  of  the  last  year's 
subscription  charges  paid  from  the  fund 
to  the  carrier  for  the  plan,  the  carrier  is 
entitled  to  payment  for  the  contingency 
reserve  of  the  lesser  of:  An  amount 
equal  to  the  difference  between  one- 
twelfth  of  the  last  year's  subscription 
charges  paid  from  the  fund  to  the  carrier 
for  the  plan  and  the  total  of  the  special 
reserve  held  by  the  carrier  for  the  plan, 
or  an  amount  equal  to  the  excess,  if  any. 
of  the  contingency  reserve  over  the 
preferred  minimum  balance.  OPM  shall 
authorize  this  payment  after  receipt  of 
the  accounting  report  for  the  contract 
period.  The  carriers  shall  credit  the 
amount  so  paid  to  the  special  reserve  for 
the  plan.  When  the  special  reserve  held 
by  the  carrier  for  the  plan  at  the  end  of 
the  contract  period  amount  to  more  than 
one-twelfth  of  the  last  year's 
subscription  charges  paid  from  the  fund 
to  the  carrier  for  the  plan,  the  carrier 
shall  return  to  OPM  any  excess  over 
one-twelfth  of  the  last  year's 
subscription  charges  to  be  credited  to 
the  contingency  reserve  administered  by 
OPM  for  the  plan. 
*        •        •        *        • 

(5)  In  addition  to  those  amounts,  if 
any.  paid  under  the  above 
subparagraphs  of  this  paragraph.  OPM 
may  authorize  such  other  payments  from 
the  contingency  reserve  as  in  the 
judgment  of  OPM  may  be  in  the  best 
interest  of  employees  and  annuitants 
enrolled  in  the  program.  Amount  paid 
from  the  contingency  reserve  under  this 
subparagraph  and  under  the  above 
subparagraphs  of  this  paragraph  shall 
be  considered  to  be  subscription  charges 
in  the  year  in  which  paid.  By  agreement 
with  the  carrier  and  where  good  cause 
exists.  OPM  may  accept  payment  from 
carrier  reserves  for  the  contingency 
reserve  in  an  amount  and  under 
conditions  other  than  those  specified  in 
the  above  subparagraphs  of  this 
paragraph. 

[FR  Doc  85-18908  Filed  8-8-85:  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 
7  CFR  Parts  404,  405,  and  408 
[Docket  No.  2290S] 
Apple  Crop  Insurance  Regulations 

agency:  Federal  Crop  Insurance 
Corporation.  USDA. 

ACTION:  Proposed  rule  and  proposed 
Revocations. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  replace 
the  regulations  in  Parts  404  and  408  of 
Title  7  CFR.  Eastern  and  Western  U.S. 
Apple  Crop  Insurance  Regulations, 
effective  with  the  end  of  the  1985  crop 
year  (November  20, 1985),  with  a  new 
part  for  Apple  Crop  Insurance 
Regulations  (7  CFR  Part  405),  to  combine 
the  Eastern  U.S.  and  Western  U.S.  Apple 
Crop  Insurance  Regulations  into  one 
regulation  to  be  known  as  the  Apple 
Crop  Insurance  Regulations  (7  CFR  Part 
405]  effective  for  the  1986  and 
succeeding  crop  years  (November  21, 
1985).  The  intended  effect  of  this  rule  is: 
(1)  To  maintain  the  effectiveness  of  the 
Eastern  and  Western  U.S.  Apple  Crop 
Insurance  Regulations  through  the  1985 
crop  year,  (2)  combine  the  provisions  of 
crop  insurance  for  apples  into  one 
regulation,  effective  for  the  1986  and 
succeeding  crop  years;  (3)  offer  the  same 
insurance  policy  to  growers  in  all  parts 
of  the  country;  (4)  change  to  a 
mandatory  "Actual  Production  History" 
(APH)  basis  by  removing  the  Premium 
Adjustment  Table  and  providing  for 
cancellation  for  not  furnishing  records; 

(5)  ado  drought  and  failure  of  irrigation 
water  supply  as  insurable  causes  of  loss; 

(6)  establish  minimum  orchard 
insurance  requirements  by  area;  (7) 
require  inspection  of  newly  acquired 
acreage  before  insurance  initially 
attaches;  (8)  change  the  method  of 
computing  indemnities  when  acreage, 
share  or  practice  is  underreported;  (9) 
add  or  change  the  definitions  of  "Area 
A".  "Area  B ".  "Bin".  "Bushel",  "Loose 
field  box",  "Loss  ratio",  "Contiguous 
land",  and  "Unit  definition";  (10) 
provide  a  Fresh  Fruit  Option 
Amendment;  (11)  allow  continuation  of 
premium  discount  for  insureds  with 
good  experience  in  excess  of  5%;  (12) 
allow  insurance  to  attach  if  application 
is  accepted  after  November  21;  and  (13) 
define  the  end  of  the  insurance  period. 
The  authority  for  the  promulgation  of 
this  rule  is  contained  in  the  Federal  Crop 
Insurance  Act,  as  amended. 

DATE:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 


submitted  not  later  than  September  9. 
1985,  to  be  sure  of  consideration. 

ADDRESS:  Written  comments  on  this 
proposed  rule  may  be  sent  to  the  Office 
of  the  Manager.  Federal  Crop  Insurance 
Corporation.  Room  4096.  South  Building. 
U.S.  Department  of  Agricultiu-e, 
Washington.  D.C.  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole.  Secretary.  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  Agriculture,  Washington.  D.C.  20250, 
telephone  (202)  447-3325. 

SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  No.  1512-1.  This  action 
constituted  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is  April 
1.1990. 

Merrill  W.  Sprague.  Manager.  FCIC. 
has  determined  that  this  action  (1)  is  not 
a  major  rule  as  defined  by  Executive 
Order  No.  12291  because  it  will  not 
result  in:  (a)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (b) 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  governments,  or 
a  geographical  region;  or  (c)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S. -based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets;  and  (2)  will  not  increase  the 
federal  paperwork  burden  for 
individuals,  small  businesses,  and  other 
persons. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  No.  12372 
which  requires  intergovernmental 
consultation  with  State  and  locate 
officials.  See  the  Notice  related  to  7  CFR 
3015.  Subpart  V.  published  at  48  FR 
29115.  June  24. 1983. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  action  is  nol  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

This  rule  proposes  that  the  Eastern 
and  Western  U.S.  Apple  crop  insurance 
policies  be  combined  into  a  single  policy 
for  insuring  apples  in  the  United  States. 
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to  be  contained  in  7  CFR  Pari  405 — 
Apple  Crop  Insurance  Regulations. 

The  Corporation's  Apple  Insurance 
regulations  and  policies  were  developed 
in  accordance  with  the  primary  uses  for 
the  apples  grown  commercially  in  the 
principal  production  areas.  The  Western 
U.S.  Apple  Policy  (7  CFR  404.7(d))  was 
developed  primarily  for  the  production 
of  fresh  fruit  while  the  Eastern  U.S. 
Apple  Policy  [7  CFR  408.7(d))  was 
developed  primarily  for  production 
apples.  More  of  the  eastern  producers 
are  moving  into  fresh  fruit  production 
and  have  requested  insurance  to  cover 
Fresh  Fruit  production  in  their  area. 
Some  Western  apple  growers  are  also 
moving  to  production  and  have 
requested  insurance  for  that  purpose  in 
those  areas,  thereby  further  clouding  the 
delineation  which  presently  exists.  The 
Corporation  recently  offered  a  Fresh 
Fruit  Option  for  Eastern  apple  growers 
which  effectively  transferred  the 
Western  policy  to  Eastern  growers. 

The  Corporation  believes  that  the 
differences  which  exist  between  the 
Eastern  and  Western  growers  no  longer 
require  two  separate  policies.  The 
Corporation  therefore  proposes  to 
combine  the  two  policies  into  one  basic 
policy  maintaining  only  those  essential 
differences  which  concern  marketing 
and  production  practices  between  the 
areas.  The  Fresh  Fruit  Option  will  be 
offered  in  all  areas.  Differences  in 
coverage  will  be  because  of  practice  and 
not  because  of  geographic  location.  Both 
7  CFR  Parts  404  and  408  will  be 
maintained  in  effect  through  the  1985 
crop  year,  ending  on  November  20. 1985. 
The  new  7  CFR  Part  405  Apple  Crop 
Insurance  Regulations  will  become 
effective  for  the  1986  and  succeeding 
crop  years. 

Other  than  minor  changes  in  language 
and  format,  the  principal  changes  from 
the  Apple  policies  now  contained  in  7 
CFR  Part  404  and  408  are: 

1.  Section  l.a.— Add  drought  and  the 
failure  of  irrigation  water  supply 
because  of  unavoidable  cause  as 
insurable  causes  of  loss. 

2.  Section  2.d. — Revise  to  require 
minimum  acreage  production 
requirements  by  area  to  qualify  for 
insurance.  With  only  one  apple  policy, 
differences  in  the  way  production  is 
measured  between  sections  of  the 
country  need  to  be  explained.  In  the 
West,  apples  are  sold  by  the  bin  or  box. 
In  the  East,  apples  are  sold  by  the 
bushel.  A  box  of  apples  weighs  35 
pounds,  a  bushel  of  apples  weighs  42 
pounds  in  all  states  in  the  west  except 
Colorado.  In  Colorado,  a  bushel  weighs 
40  pounds. 

3.  Section  2.e. — Add  a  condition  for 
inspection  before  insurance  attaches  to 
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acreage  under  a  first  year  policy  or 
newly  acquired  acreage  under  an 
existing  policy.  Acreage  which  is 
purchased  will  not  be  insurable  until  it 
is  inspected  by  us. 

4.  Section  2.f. — Add  a  clause  to  cover 
reporting  irrigated  practices.  This  clause 
is  required  since  most  Eastern  apple 
orchards  are  not  irrigated  while  most 
Western  orchards  are. 

5.  Section  5. — Remove  the  Premium 
Adjustment  Table.  The  crop  will  be 
insured  on  an  actual  production  history 
(APH)  basis,  and  coverages  will  reflect 
the  actual  production  history  of  the  crop 
on  the  unit.  Insureds  with  good  loss 
experience  who  are  now  receiving  a 
premium  discount  are  protected  since 
they  may  retain  a  discount  under  the 
present  schedule  through  the  1990  crop 
year  or  until  their  loss  experience 
causes  them  to  lose  the  advantage, 
whichever  is  earlier. 

Remove  the  provisions  for  the 
transfers  of  insurance  experience  and 
for  premium  computation  when 
insurance  has  not  been  continuous. 

Deletion  of  the  Premium  Adjustment 
Table  eliminates  the  need  for  these 
provisions. 

6.  Section  7. — Add  a  provision  to 
allow  for  application  after  the  usual 
start  of  the  insurance  period. 

Change  the  date  for  the  end  of  the 
insurance  period  and  allow  a  variance 
for  earlier  standard  harvesting  practices. 

7.  Section  9.— Change  the  method  of 
computing  indemnities  when  acres  are 
underreported.  The  production  from  all 
acres  will  be  applied  against  the 
reported  acres  in  calculating 
indemnities.  This  change  will  reduce  the 
indemnities  when  acres  are 
underreported  and  will  reduce  the 
complexity  of  calculations. 

8.  Section  15.c. — Add  a  clause  to 
cancel  the  contract  if  production  history 
is  not  furnished  by  the  cancellation  date. 
An  exception  will  be  allowed  if  the 
insured  can  show,  prior  to  the 
cancellation  date,  that  records  are 
unavailable  due  to  conditions  beyond 
the  insured's  control.  This  clause  is 
required  by  the  proposed  change  to 
mandatory  APH. 

9.  Section  17. — Add  or  change 
definitions  for  the  terms  "Area  A", 
"Area  B",  "Bin",  "Bushel",  "Loose  field 
Box",  "Loss  ratio"  and  "Contiguous 
land". 

10.  Section  17.— Amend  the  "Unit" 
definition  by  deleting  the  provision 
allowing  unit  division.  The  difficulty  of 
maintaining  and  auditing  accurate  and 
adequate  records  of  production  by  small 
units  requires  elimination  of  this 
provision. 

11.  The  Quality  Provision  in  the 
Western  Apple  Policy  for  1985  will  now 


be  covered  under  the  Fresh  Fruit  Option 
Amendment. 

FCIC  is  soliciting  public  comment  on 
this  proposed  rule  for  30  days  after 
publication  in  the  Federal  Register. 
Written  comments  will  be  available  for 
public  inspection  in  the  Office  of  the 
Manager.  Federal  Crop  Insurance 
Corporation.  Room  4096.  South  Building. 
U.S.  Department  of  Agriculture, 
Washington.  DC.  20250.  during  regular 
business  hours.  Monday  through  Friday. 

List  of  Subjects  in  7  CFR  Parts  404,  405, 
and  408 

Crop  insurance.  Western  U.S.  Apples. 
Apples.  Eastern  U.S.  Apples. 

Proposed  Rule 

(a)  Accordingly,  pursuant  to  the 
authority  contained  in  the  Federal  Crop 
Insurance  Act,  as  amended  [7  U.S.C 
1501.  et  seq),  the  Federal  Crop 
Insurance  Corporation  hereby  proposes 
to  amend  the  Subpart  headings  to  the 
Eastern  U.S.  Apple  Crop  (7  CFR  Part 
404)  and  Western  U.S.  Apple  Crop  [7 
CFR  Part  408)  Regulations,  as  follows: 

1.  The  Authority  citation  for  7  CFR 
Part  404  continues  to  read  as  follows: 

Authority:  Sees.  506.  516.  Pub.  L.  75-430.  52 
Stat.  73,  77  as  amended  (7  U.S.C.  1506. 1516). 

PART  404— EASTERN  US.  APPLE 
CROP  INSURANCE  REGULATIONS 

2.  The  Subpart  heading  in  7  CFR  Part 
404  is  revised  to  read  as  follows: 

Subpart— Regulations  for  the  1984  and 
1985.Crop  Years 

3.  The  Authority  citation  for  7  CFR 
Part  408  continues  to  read  as  follows: 

Authority:  Sec.  506.  516.  Pub.  L  75-430.  52 
Stat.  73.  77  as  amended  (7  U.S.C.  1506, 1516). 

PART  408— WESTERN  U.S.  APPLE 
CROP  INSURANCE  REGULATIONS 

4.  The  Subpart  heading  in  7  CFR  Part 
408  is  revised  to  read  as  follows: 

Subpart— Regulations  for  the  19B4  and 
1985  Crop  Years 

Pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501.  et  seq.], 
the  Federal  Crop  Insurance  Corporation 
hereby  proposes  to  add  a  new  Part  405 
to  Chapter  IV  of  Title  7  of  the  Code  of 
Federal  Regulations  to  be  known  as  7 
CFR  Part  405  Apple  Crop  Insurance 
Regulations,  effective  for  the  1986  and 
succeeding  crop  years,  to  read  as 
follows: 
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PART  405--APPLE  CROP  INSURANCE 
REGULATIONS 

Subpart— fleguiattons  for  ttw  1986  and 
Succeeding  Crop  Years 

Sec. 

405.1     Availability  of  apple  crop  insurance. 

4CS.2    Premium  rates,  production  guarantees, 
coverage  levels,  and  prices  at  which 
indemnities  shall  be  computed. 

405.3  OMB  control  numbers. 

405.4  Creditors. 

405.5  Good  faith  reliance  on 
misrepresentation. 

405.6  The  contract. 

405.7  The  application  and  policy. 

405.8  Apple  fresh  fruit  option  amendment. 

Audmrity:  Sees.  506.  516.  Pub.  L  7S-43a  52 
Stat.  73.  77  as  amended  {7  US.C.  1506. 1516) 

Subpart — Regulations  for  tti«  1986  arid 
Succeeding  Crop  Years 

§  405.1    AvaMabMlty  of  apple  crop 
inaurance. 

Insurance  shall  be  offered  under  the 
provisions  of  this  subpart  on  apples  in 
counties  within  the  limits  prescribed  by 
and  in  accordance  with  the  provisions  of 
the  Federal  Crop  Insurance  Act  as 
amended.  The  counties  shall  be 
designated  by  the  Manager  of  the 
Corporation  from  those  approved  by  the 
Board  of  Directors  of  the  Corporation. 

§  40&2    Premium  rates,  production 
guarantees,  coverage  levels,  and  prices  at 
«vt)icft  IndemnNies  shaH  be  computed. 

(a)  The  Manager  shall  establish 
premium  rates,  production  guarantees, 
coverage  levels,  and  prices  at  which 
indemnities  shall  be  computed  for 
apples  which  will  be  included  in  the 
actuarial  table  on  file  in  applicable 
service  offices  for  the  county  and  which 
may  be  changed  from  year  to  year. 

(b)  At  the  time  the  application  for 
insurance  is  made,  the  applicant  will 
elect  a  coverage  level  and  price  at  which 
indemnities  will  be  computed  from 
among  those  levels  and  prices  contained 
in  the  actuarial  table  for  the  crop  year. 

§40S.3    OMB  control  number*. 

OMB  control  numbers  are  contained 
in  Subpart  H  to  Part  400  in  Title  7  CFR. 


§405.4 

An  interest  of  a  person  in  an  insured 
crop  existing  by  virtue  of  a  lien, 
mortgage,  garnishment,  levy,  executive, 
bankruptcy,  involuntary  transfer  or 
other  similar  interest  shafi  Bot  entiUe  the 
holder  of  the  interest  l«  aay  benefit 
under  the  contract. 

§405.5    Good  faHti  reMance  on 
misrepresentation. 

Nothwithstanding  any  other  provision 
of  the  apple  msurance  contract, 
whenever  (a)  An  insured  under  a 


contract  of  crop  insurance  entered  into 
under  these  regulations,  as  a  result  of  a 
misrepresentation  or  other  erroneous 
action  or  advice  by  an  agent  or 
employee  of  the  Corporation:  (1)  is 
indebted  to  the  Corporation  for 
additional  premiums;  or  (2)  has  suffered 
a  loss  to  a  crop  which  is  not  insured  or 
for  which  the  insured  is  not  entitled  to 
an  indemnity  because  of  failure  to 
comply  with  the  terms  of  the  insurance 
contract,  but  which  the  insured  believed 
to  be  insured,  or  believed  the  terms  of 
the  insurance  contract  to  have  been 
complied  with  or  waived:  and  (b)  the 
Board  of  Directors  of  the  Corporation,  or 
the  Manager  in  cases  involving  not  more 
than  $100,000.00,  finds  that:  (1)  an  agent 
or  employee  of  the  Corporation  did  in 
fact  make  such  misrepresentation  or 
take  other  erroneous  action  or  given 
erroneous  advice;  (2)  said  insured  relied 
thereon  in  good  faith;  and  (3)  to  require 
the  payment  of  the  additional  premiums 
or  to  deny  such  insured's  entitlement  to 
the  indemnity  would  not  be  fair  and 
'equitable,  such  insured  shall  be  granted 
relief  the  same  as  if  otherwise  entitled 
thereto.  Application  for  relief  under  this 
section  must  be  submitted  to  the 
Corporation  in  writing. 

§  405.6    Ttie  contract 

The  insurance  contract  shall  become 
effective  upon  the  acceptance  by  the 
Corporation  of  a  duly  executed 
apphcation  for  insurance  on  a  form 
prescribed  by  the  Corporation.  The 
contract  shall  cover  the  apple  crop  as 
provided  in  the  policy.  The  contract 
shall  consist  of  the  application,  the 
policy,  the  Fresh  Fruit  Option,  if 
applicable,  and  the  county  actuarial 
table.  Any  changes  made  in  the  contract 
shall  not  affect  its  continuity  from  year 
to  year.  The  forms  referred  to  in  the 
contract  are  available  at  the  applicable 
service  offices. 

§  405.7    The  application  and  policy. 

(a)  Application  for  insurance  on  a 
form  prescribed  by  the  Corporation  may 
be  made  by  any  person  to  cover  such 
person's  share  in  the  apple  crop  as 
landlord,  owner-operator,  or  tenant.  The 
application  shall  be  submitted  to  the 
Corporation  at  the  service  office  on  or 
before  the  applicable  closing  date  on  file 
in  the  service  office. 

(b)  The  Corporation  may  discontinue 
the  acceptance  of  applications  in  any 
county  upon  its  determination  that  the 
insurance  risk  is  excessive,  and  also,  for 
the  same  reason,  may  reject  any 
individual  application.  The  Manager  of 
the  Corporation  is  authorized  in  any 
crop  year  to  extend  the  closing  date  for 
submitting  applications  in  any  county, 
by  placing  the  extended  date  on  file  in 


the  applicable  service  offices  and 
publishing  a  notice  in  the  Federal 
Register  upon  the  Manager's 
determination  that  no  adverse 
selectivity  will  result  during  the  period 
of  such  extension.  However,  if  adverse 
conditions  should  develop  during  such 
period,  the  Corporation  will  immediately 
discontinue  the  acceptance  of 
applications. 

(c)  In  accordance  with  the  provisions 
governing  changes  in  the  contract 
contained  in  policies  issued  under  FCIC 
regulations  for  the  1986  and  succeeding 
crop  years,  a  contract  in  the  form 
provided  for  in  this  subpart  will  come 
into  effect  as  a  continuation  of  an  apple 
contract  issued  under  such  prior 
regulations,  without  the  filing  of  a  new 
application. 

(d)  The  application  for  the  1986  and 
succeeding  crop  years  is  found  at 
Subpart  D  of  Part  400 — General 
Administrative  Regulations  (7  CFR 
400.37,  400.38]  and  may  be  amended 
from  time  to  time  for  subsequent  crop 
years.  The  provisions  of  the  Apple 
Insurance  Policy  for  the  1986  and 
succeeding  crop  years  are  as  follows: 

DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

Apple — Crop  Insurance  Policy 

(This  is  a  continuous  contract.  Refer  to 
Section  15.) 

AGREEMENT  TO  INSURE;  We  shall 
provide  the  insurance  described  in  this  policy 
in  return  for  the  premium  and  your 
compliance  with  all  applicable  provisions. 

Throughout  this  policy,  "you"  and  "your" 
refer  to  the  insured  shown  on  the  accepted 
Application  and  "we,"  "us,"  and  "our"  refer 
to  the  Federal  Crop  Insurance  Corporation. 

Terms  and  Conditions 

1.  Causes  of  loss. 

a.  The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 
the  following  causes  occurring  within  the 
insurance  period: 

(1)  Drought; 

(2)  Frost; 

(3)  Wind; 

(4)  Hail; 

(5)  Fire: 

(6)  Earthquake; 

(7)  Volcanic  eruption; 

(8)  Fruit-set  failure:  or 

[9]  Failure  of  the  irrigated  water  supply  due 
to  an  unavoidable  cause  occurring  after 
insurance  attaches. 

unless  those  causes  are  excepted,  excluded, 
or  limited  by  the  actuarial  table  or  section 
9e(4]. 

b.  We  will  not  insure  against  any  loss  of 
production  due  to: 

(1)  The  neglect,  mismanagement,  or 
wrongdoing  of  you.  any  member  of  your 
household,  your  tenants,  or  employees; 

(2)  The  failure  to  follow  recognized  good 
apple  management  practices; 
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(3)  The  impoundment  of  water  by  any 
governmental,  public  or  private  dam  or 
reservoir  project;  or 

(4)  Any  cause  not  specified  in  section  la  as 
an  insured  loss. 

2.  Crop.  Acreage,  and  share  insured. 

a.  The  crop  insured  will  be  a  variety  of 
applies  established  as  adapted  to  the  area, 
which  is  located  on  insured  acreage  and  for 
which  a  guarantee  and  premium  rate  are 
provided  by  the  actuarial  table. 

b.  The  acreage  insured  for  each  crop  year 
will  be  apples  located  on  insurable  acreage 
as  designed  ^y  the  actuarial  table  and  in 
which  you  have  a  share,  as  reported  by  you 
or  as  determined  by  us,  whichever  we  elect. 

c.  The  insured  share  will  be  your  share  as 
landlord,  owner-operator,  or  tenant  in  the 
insured  apples  at  the  time  insurance  attaches. 

d.  We  do  not  insure  any  acreage: 

(1)  Which  in  area  A  has  not  produced  a 
minimum  of  10  bins  per  acre; 

(2)  Which  in  area  B  has  not  produced  a 
minimum  of  150  bushels  per  arce; 

(3)  Which  in  Colorado,  has  not  produced  a 
minimum  of  200  bushels  per  acre; 

(4)  Unless  we  agree,  in  writing,  to  insure 
such  acreage; 

(5)  Which  we  inspect  and  consider  not 
acceptable; 

(6)  The  crop  year  the  application  is  filed 
until  the  acreage  has  been  inspected  and 
accepted  by  us;  or 

(7)  Acquired  for  the  crop  year  until 
inspected  and  accepted  by  us. 

e.  If  insurance  is  provided  for  an  irrigated 
practice: 

(1)  You  must  report  as  irrigated  only  the 
acreage  for  which  you  have  adequate 
facilities  and  water,  at  the  time  insurance 
attaches,  to  carry  out  a  good  apple  irrigation 
practice;  and 

(2)  Any  loss  of  production  caused  by 
failure  to  carry  out  a  good  apple  irrigation 
practice,  except  failure  of  the  water  supply 
from  an  unavoidable  cause  occurring  after 
insurance  attaches,  will  be  considered  as  due 
to  an  uninsured  cause.  The  failure  or 
breakdown  of  irrigation  equipment  or 
facilities  will  not  be  considered  as  a  failure  of 
the  water  supply  from  an  unavoidable  cause. 

f.  We  may  limit  the  insured  acreage  to  any 
acreage  limitation  established  under  any  Act 
of  Congress,  if  we  advise  you  of  the  limit 
prior  to  the  time  insurance  attaches. 

3.  Report  of  acreage,  share,  and  number  of 
trees. 
You  must  report  on  our  form: 

a.  All  the  acreage  of  apples  in  the  county  in 
which  you  have  a  share; 

b.  Your  share  at  the  time  insurance 
attaches;  and 

c.  The  number  of  bearing  trees. 

You  must  designate  separately  any  acreage 
that  is  not  insurable.  You  must  report  if  you 
do  not  have  a  share  in  any  apples  located  in 
the  county.  This  report  will  be  submitted 
annually  on  or  before  the  reporting  date 
established  by  the  actuarial  table.  All 
indemnities  may  be  determined  on  the  basis 
of  information  you  submit  on  this  report.  If 
you  do  not  submit  this  report  by  the  reporting 
date,  we  may  elect  to  determine  by  unit  the 
insured  acreage,  share,  and  number  of  trees 
or  we  may  deny  liability  on  any  unit.  Any 
report  submitted  by  you  may  be  revised  only 
upon  our  approval. 


4.  Production  Guarantees,  Coverage  Levels, 
and  Prices  for  Computing  Indemnities. 

a.  The  production  guarantees,  coverage 
levels,  and  prices  for  computing  indemnities 
are  contained  in  the  actuarial  table. 

b.  Coverage  level  2  will  apply  if  you  do  not 
elect  a  coverage  level. 

c.  You  may  change  the  coverage  level  and 
price  election  on  or  before  the  closing  date 
for  submitting  applications  for  the  crop  year 
as  established  by  the  actuarial  table. 

5.  Annual  Premium. 

a.  The  annual  premium  is  earned  and 
payable  when  insurance  attaches.  The 
amount  is  computed  by  multiplying  the 
production  guarantee  times  the  price  election, 
times  the  premium  rate,  times  the  insured 
acreage,  times  your  share  when  insurance 
attaches. 

b.  Interest  will  accrue  at  the  rate  of  one 
and  one-half  percent  {V/t%)  simple  interest 
per  calendar  month,  or  any  part  thereof,  on 
any  unpaid  premium  balance  starting  on  the 
first  day  of  the  month  following  the  first 
premium  billing  date. 

c.  If  you  are  eligible  for  a  premium 
reduction  in  excess  of  5  percent  based  on 
your  insuring  experience  through  the  1984 
crop  year  under  the  terms  of  the  experience 
table  contained  in  the  Eastern  or  Western 
apple  policy  in  effect  for  the  1985  crop  year, 
you  will  continue  to  receive  the  benefit  of 
that  reduction  subject  to  the  following 
conditions: 

(1)  No  premium  reduction  will  be  retained 
after  the  1990  crop  year 

(2)  The  premium  reduction  will  not  increase 
because  of  favorable  experience; 

(3)  The  premium  reduction  will  decrease 
because  of  unfavorable  experience  in 
accordance  with  the  terms  of  the  policy  in 
effect  for  the  1985  crop  year; 

(4)  Once  the  loss  ratio  exceeds  .80,  no 
further  premium  reduction  will  apply;  and 

(5)  Participation  must  be  continuous. 

6.  Deductions  for  Debt. 

Any  unpaid  amount  due  us  may  be 
deducted  from  any  indemnity  payable  to  you 
or  from  any  loan  or  payment  due  you  under 
any  Act  of  Congress  or  program  administered 
by  the  United  States  Department  of 
Agriculture  or  its  Agencies. 

7.  Insurance  period. 

Insurance  attaches  for  each  crop  year  on 
November  21  except  that  for  the  first  crop 
year,  if  we  accept  your  application  for  apple 
insurance  after  November  21,  insurance  will 
attach  on  the  thirtieth  day  after  you  sign  and 
submit  the  application.  Insurance  ends  at  the 
earliest  of: 

a.  Total  destruction  of  the  apples; 

b.  Harvest  of  the  unit; 

c.  Final  adjustment  of  a  loss:  or 

d.  The  earlier  of: 

(1 )  The  end  of  the  normal  harvest  period  by 
variety  for  the  crop  year;  or 

(2)  November  5  of  the  crop  year. 

8.  Notice  of  damage  or  loss. 

a.  In  case  of  damage  or  probable  loss: 

(1)  You  must  give  us  notice  of  the  date  and 
cause  of  damage  within  10  days  of  such 
damage. 

(2)  You  must  give  us  notice  of  probable  loss 
at  least  15  days  before  the  beginning  of 
harvest  if  you  anticipate  a  loss  on  any  unit. 


(3)  If  probable  loss  is  later  determined  or 
damage  occurs  during  harvest,  immediate 
notice  must  be  given. 

(4)  In  addition  to  the  notices  required  by 
this  section,  if  you  are  going  to  claim  an 
indemnity  on  any  unit,  we  must  be  given 
notice  not  later  than  10  days  after  the  earliest 
of: 

(a)  Total  destruction  of  the  apples  on  the 
unit; 

(b)  Harvest  of  the  unit:  or 

(c)  The  calendar  date  for  the  end  of  the 
insurance  period. 

b.  You  must  obtain  written  consent  from  us 
before  you  destroy  any  of  the  apples  which 
are  not  to  be  harvested. 

c.  We  may  reject  any  claim  for  indemnity  if 
any  of  the  requirements  of  this  section  or 
section  9  are  not  complied  with. 

9.  Claim  for  indemnity. 

a.  Any  claim  for  indemnity  on  a  unit  must 
be  submitted  to  us  on  our  form  not  later  than 
60  days  after  the  earliest  of: 

(1)  Total  destruction  of  the  apples  on  the 
unit; 

(2)  Harvest  of  the  unit;  or 

(3)  The  calendar  date  for  the  end  of  the 
insurance  period. 

b.  We  will  not  pay  any  indemnity  unless 
you: 

(1)  Establish  the  total  production  of  apples 
on  the  unit  and  that  any  loss  of  production 
has  been  directly  caused  by  one  or  more  of 
the  insured  causes  diuring  the  insurance 
period;  and 

(2)  Furnish  all  information  we  require 
concerning  the  loss. 

c.  The  indemnity  will  be  determined  on 
each  unit  by: 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee; 

(2)  Subtracting  therefrom  the  total 
production  of  apples  to  be  counted  (see 
section  9e); 

(3)  Multiplying  the  remainder  by  the  price 
election;  and 

(4)  Multiplying  this  product  by  your  share. 

d.  If  the  information  reported  by  you  under 
section  3  of  the  policy  results  in  lower 
premium  than  the  actual  premium  determined 
to  be  due,  the  production  guarantee  on  the 
unit  will  be  computed  on  the  information 
reported,  but  all  production  from  insurable 
acreage,  whether  or  not  reported  as 
insurable,  will  count  against  the  production 
guarantee. 

e.  The  total  production  to  be  counted  for  a 
unit  will  include  all  harvested  and  appraised 
production  determined  to  be  marketable. 

(1)  Appraised  production  to  be  counted  will 
include: 

(a)  Unharvested  marketable  production, 
and  potential  production  lost  due  to 
uninsured  causes  and  failure  to  follow 
recognized  good  apple  management 
practices;  and 

(b)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned,  damaged  solely 
by  an  uninsured  cause,  or  destroyed  by  you 
without  our  consent. 

(2)  Any  appraisal  we  have  made  on  insured 
acreage  will  be  considered  production  to 
count  unless  such  appraised  production  is: 

(a)  Not  harvested  before  the  harvest  of 
apples  becomes  general  in  the  county: 
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(b)  Harvested;  or 

(c)  Purtber  damaged  by  an  insured  cause. 
(3)  The  amount  of  production  of  any 

unharvesled  apples  may  be  determined  on 
the  basis  of  field  appraisals  conducted  after 
the  end  of  the  insurance  period. 

|4]  If  you  elect  to  exclude  hail  and  Hre  as 
insured  causes  of  loss  and  the  apples  are 
dama^d  by  hail  or  fire,  appraisals  will  be 
made  in  accordance  with  Form  FCI-78, 
"Request  to  Exclude  Hail  and  Fire". 

(5)  The  commingled  production  of  units  will 
be  allocated  to  such  units  in  proportion  to  our 
liability  on  the  harvested  acreage  of  each 
unit.  - 

f.  You  must  not  abandon  any  acreage  to  us. 

g.  You  may  not  sue  us  unless  you  have 
complied  with  all  policy  provisions.  If  a  claim 
is  denied,  you  may  sue  us  in  the  United 
States  District  Court  under  the  provisions  of  7 
U.S.C.  1508{cl.  You  must  bring  suit  within  12 
months  of  the  date  notice  of  denial  is 
received  by  you. 

h.  We  have  a  policy  for  paying  your 
indemnity  within  30  days  of  our  approval  of 
your  claim,  or  entry  of  a  final  judgment 
against  us.  We  will,  in  no  instance,  be  liable 
for  the  payment  of  damages,  attorney's  fees, 
or  other  charges  in  conneciton  with  any  claim 
for  indemnity,  whether  we  approve  or 
disapprove  such  claim.  We  will,  however, 
pay  simple  interest  computed  on  the  net 
indemnity  ultimately  found  to  be  due  by  us  or 
by  a  Rnal  judgment  from  and  including  the 
61st  day  after  the  date  you  sign,  date,  and 
submit  to  use  the  properly  completed  claim 
for  indemnity  form,  if  the  reason  for  our 
failure  to  timely  pay  is  not  due  to  your  failure 
to  provide  information  or  other  material 
necessary  for  the  computation  or  payment  of 
the  indemnity.  The  interest  rate  will  be  that 
established  by  the  Secretary  of  the  Treasury 
under  Section  12  of  the  Contract  Disputes  Act 
of  1978  (41  use.  611),  and  published  in  the 
Federal  Register  on  or  about  January  1  and 
July  1  of  each  year.  The  interest  rate  to  be 
paid  gn  any  indemnity  will  vary  with  the  rate 
announced  by  the  Secretary  of  the  Treasury. 

i.  If  you  die.  disappear,  or  are  judicially 
declared  incompetent,  or  if  you  are  an  entity 
other  than  an  individual  and  such  entity  is 
dissolved  after  insurance  attaches  for  any 
crop  year,  any  indemnity  will  be  paid  to  the 
person  determined  to  be  beneficially  entitled 
thereto. 

j.  If  you  have  other  fire  insurance,  fire 
damage  occurs  during  the  insurance  period, 
and  you  have  not  elected  to  exclude  fire 
insurance  from  this  policy,  we  will  be  liable 
for  loss  due  to  fire  only  for  the  smaller  of: 

(1)  The  amount  of  indemnity  determined 
pursuant  to  this  contract  without  regard  to 
any  other  insurance;  or 

(2)  The  amount  by  which  the  loss  from  fire 
exceeds  the  indemnity  paid  or  payable  under 
such  other  insurance.  For  the  purpose  of  this 
section,  the  amount  of  loss  from  fire  will  be 
the  difference  between  the  fair  market  value 
of  the  production  on  the  unit  before  the  fire 
and  after  the  fire. 

10.  Concealment  or  fraud. 

We  may  void  the  contract  on  all  crops 
insured  without  affecting  your  liability  for 
premiums  or  waiving  any  right,  including  the 
right  to  collect  any  amount  due  us  if.  at  any 
time,  you  have  concealed  or  misrepresented 


any  material  fact  or  committed  any  fraud 
relating  to  the  contract.  Such  voidance  will 
be  effective  as  of  the  beginning  of  the  crop 
year  with  respect  to  which  such  act  or 
omission  occurred. 

11.  Transfer  of  right  to  indemnity  on 
insured  share. 

If  you  transfer  any  part  of  your  share 
during  the  crop  year,  you  may  transfer  your 
right  to  an  indemnity.  The  transfer  must  be  on 
our  form  and  approved  by  us.  We  may  collect 
the  premium  from  either  you  or  your 
transferee  or  both.  The  transferee  will  have 
all  rights  and  responsibiUties  under  the 
contract 

12.  Assignment  of  indemnity. 

You  may  assign  to  another  party  your  right 
to  an  indemnity  for  the  crop  year,  only  on  our 
form  and  with  our  approval.  The  assignee 
will  have  the  right  to  submit  the  loss  notices 
and  forms  required  by  the  contract. 

13.  Subrogation.  (Recovery  of  loss  from  a 
third  party). 

Because  you  may  be  able  to  recover  all  or 
pari  of  your  loss  from  someone  other  than  us, 
you  must  do  all  you  can  to  preserve  any  such 
right.  If  we  pay  you  for  your  loss,  then  your 
right  of  recovery  will  at  our  option  belong  to 
us.  If  we  recover  more  than  we  paid  you  plus 
our  expenses,  and  excess  will  be  paid  to  you. 

14.  Records  and  access  to  farm. 

You  must  keep,  for  2  years  after  the  time  of 
loss,  records  of  the  harvesting,  storage, 
shipment,  sale  or  other  disposition  of  all 
apples  produced  on  each  unit  including 
separate  records  showing  the  same 
information  for  production  from  any 
uninsured  acreage.  Any  person  designated  by 
us  will  have  access  to  such  records  and  the 
farm  for  purposes  related  to  the  contract. 

15.  Life  of  contract:  cancellation  and 
termination. 

a.  This  contract  will  be  in  effect  for  the 
crop  year  specified  on  the  application  arfd 
may  not  be  canceled  by  you  for  such  crop 
year.  Thereafter,  the  contract  will  continue  in 
force  for  each  succeeding  crop  year  unless 
canceled  or  terminated  as  provided  in  this 
section. 

b.  This  contract  may  be  canceled  by  either 
you  or  us  for  any  succeeding  crop  year  by 
giving  written  notice  on  or  before  the 
cancellation  date  preceding  such  crop  year. 

c.  This  contract  will  be  canceled  if  you  do 
not  furnish  satisfactory  records  of  the 
previous  year's  production  to  us  on  or  before 
the  cancellation  date.  If  you  show,  prior  to 
the  cancellation  date,  to  our  satisfaction,  that 
records  are  unavailable  due  to  conditions 
beyond  your  control,  such  as  fire,  flood,  or 
other  natural  disaster,  the  Field  Actuarial 
Office  may  assign  a  yield  for  that  year. 

d.  This  contract  will  terminate  as  to  any 
crop  year  if  any  amount  due  us  on  this  or  any 
other  contract  with  you  is  not  paid  on  or 
before  the  termination  date  preceding  such 
crop  year  for  the  contract  on  which  the 
amount  is  due.  The  date  of  payment  of  the 
amount  due: 

(1)  If  deducted  from  an  indemnity  will  be 
the  date  you  sign  the  claim;  or 

(2)  If  deducted  from  payment  under  another 
program  administered  by  the  United  States 
Department  of  Agriculture  will  be  the  date 
both  such  other  payment  and  setoff  are 
approved. 


e.  The  cancellation  and  termination  dates 
are  November  20. 

f.  If  you  die  or  are  judicially  declared 
incompetent,  or  if  you  are  an  entity  other 
than  an  individual  and  such  entity  is 
dissolved,  the  contract  will  terminate  as  of 
the  date  of  death,  judicial  declaration,  or 
dissolution.  If  such  event  occurs  after 
insurance  attaches  for  any  crop  year,  the 
contract  will  continue  in  force  through  the 
crop  year  and  terminate  at  the  end  thereof. 
Death  of  a  partner  in  a  partnership  will 
dissolve  the  partnership  unless  the 
partnership  agreement  provides  otherwise.  If 
two  or  more  persons  having  a  joint  interest 
are  insured  jointly,  death  of  one  of  the 
persons  will  dissolve  the  joint  entity. 

g.  The  contract  will  terminate  if  no 
premium  is  earned  for  5  consetnitive  years. 

16.  Contract  changes. 

We  may  change  any  terms  and  provisions 
of  the  contract  from  year  to  year.  If  your  price 
election  at  which  indemnities  are  computed 
is  no  longer  offered,  the  actuanal  table  will 
provide  the  price  election  which  you  are 
deemed  to  have  elected.  All  contract  changes 
will  be  available  at  your  service  office  by 
August  31  preceding  the  cancellation  date. 
Acceptance  of  any  changes  will  be 
conclusively  presumed  in  the  absence  of  any 
notice  from  you  to  cancel  the  contract. 

17.  Meaning  of  terms 

For  the  purposes  of  apple  crop  insurance: 

a.  "Area  A"  includes  Montana,  Wyoming. 
Utah,  New  Mexico,  and  all  states  west 
thereof. 

b.  "Area  B"  includes  all  other  states  except 
Colorado. 

c.  "Actuarial  table"  means  the  forms  and 
related  material  for  the  crop  year  approved 
by  us  which  are  available  for  public 
inspection  in  your  service  office,  and  which 
show  the  production  guarantees,  coverage 
levels,  premium  rates,  prices  for  computing 
indemnities,  practices,  insurable  and 
uninsurable  acreage,  and  related  information 
regarding  apple  insurance  in  the  county. 

d.  "Bin"  means  a  standard  container, 
accepted  by  the  industry: 

(1)  Containing  25  loose  field  boxes  or  21 
bushels  of  apples  (22  bushels  for  Colorado); 
or 

(2)  As  designated  by  the  actuarial  table. 

e.  'Bushel"  means  a  standard  container, 
containing  42  pounds  of  apples  (40  pounds  in 
Colorado). 

f.  "Contiguous  land"  means  land  of  the 
same  ownership  or  rented  for  cash  or  a  fixed 
commodity  payment  which  is  touching  at  any 
point,  except  that  land  which  is  separated  by 
only  a  public  or  private  right-of-way  will  also 
be  considered  contiguous. 

g.  "County"  means  the  county  shown  on 
the  application  and  any  additional  land 
located  in  a  local  producing  area  bordering 
on  the  county  as  shown  by  the  actuarial 
table. 

h.  "Crop  year"  means  the  period  beginning 
with  the  date  inrurance  attaches  and 
extending  through  the  normal  harvest  time 
and  shall  be  designated  by  the  calendar  year 
in  which  the  apples  are  normally  harvested, 

i.  "Fruit-set  failure"  means  failure  of  the 
apple  trees  to  develop  blossoms  or  set  fruit 
due  only  to  adverse  weather  conditions,  but 
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shall  not  include  poor  poUination  resulting 
from  inadequate  potlinizers  in  the  orchard  or 
failure  to  set  fruit  due  to  spray  damage  or 
other  manageable  causes. 

j.  "Harvest"  means  the  picking  of 
marketable  apples  from  the  trees  or  from  the 
ground. 

k.  "Insurable  acreage"  means  the  land 
classified  as  insurable  by  us  and  shown  as 
such  by  the  actuarial  table. 

I.  "Insured"  means  the  person  who 
submitted  the  application  accepted  by  us. 

m.  "Loose  Held  box"  means  a  standard 
container  containing; 

(1)1/25  of  a  bin: 

(2)  A  minimum  of  35  pounds  of  apples  if  no 
bin  count  is  made;  or 

(3)  A  quantity  designated  by  the  actuarial 
table. 

n.  "Loss  ratio"  means  the  ratio  of 
indemnity  to  premium. 

o.  "Marketable"  means  apples  which  grade 
U.S.  No.  1,  2,  or  Cider  in  accordance  with  the 
United  States  Standards  for  Apples  for 
Processing. 

p.  "Person"  means  an  individual, 
partitership,  association,  corporation,  estate, 
trust,  or  other  business  enterprise  or  legal 
entity,  and  wherever  applicable,  a  State,  a 
political  subdivision  of  a  Stale,  or  any  agency 
thereof. 

q.  "Service  office"  means  the  office 
servicing  your  contract  as  shown  on  the 
application  for  insurance  or  such  other 
approved  office  as  may  be  selected  by  you  or 
designated  by  us. 

r.  'Tenant"  means  a  person  who  rents  land 
from  another  person  for  a  share  of  the  apples 
or  a  share  of  the  proceeds  therefrom. 

s.  "Unit"  means  all  insurable  acreage  of 
apples  in  the  county  located  on  contiguous 
land,  on  the  date  insurance  attaches  for  the    , 
crop  year. 

(1)  In  whidi  you  have  a  100  percent  share: 
or 

(2)  Which  is  owned  by  one  entity  and 
operated  by  another  entity  on  a  share  basis. 
Land  rented  for  cash,  a  fixed  commodity 
payment,  or  any  consideration  other  than  a 
share  in  the  apples  on  such  land  will  be 
considered  as  owned  by  the  lessee.  Units  will 
be  determined  when  the  acreage  is  reported. 
Errors  in  reporting  units  may  be  corrected  by 
us  when  adjusting  a  loss.  We  may  consider 
any  acreage  and  share  thereof  reported  by  or 
for  your  spouse  or  child  or  any  member  of 
your  household  to  be  your  bona  fide  share  or 
the  bona  fide  share  of  any  other  person 
having  an  interest  therein. 

18.  Descriptive  headings. 

The  descriptive  headings  of  the  various 
policy  terms  and  conditions  are  formulated 
for  convenience  only  and  are  not  intended  to 
affect  the  construction  or  meaning  of  any  of 
the  provisions  of  the  contract. 

19.  Determinations. 

All  determinations  required  by  the  policy 
will  be  made  by  us.  If  you  disagree  with  our 
determinations,  you  may  obtain 
reconsideration  of  or  appeal  those 
determinations  in  accordance  with  Appeal 
Regulations. 

20.  Notices. 

AU  notices  required  to  be  given  by  you 
must  be  in  tvriting  ar>d  received  by  your 
service  office  within  the  designated  lime 


unless  otherwise  provided  by  the  notice 
requirement.  Notices  required  to  be  given 
immediately  may  be  by  telephone  or  in 
person  and  confirmed  in  writing.  Time  of  the 
notice  will  be  determined  by  the  time  of  our 
receipt  of  the  written  notice. 

§405.8    Apple  fresh  frutt  option 
amendment 

(a)  Notwithstanding  the  provisions  of 
S  405.7(d)  9.e.  of  this  part  an  insured 
producer  may,  upon  submission  and  approval 
of  a  Fresh  Fruit  Option  Amendment 
(Amendment)  elect  to  insure  any  insurable 
acreage  or  any  designated  portion  thereof, 
under  the  provisions  of  the  Amendment.  Only 
apple  acreage  which  is  managed  with  the 
intent  of  producing  fresh-market  apples  will 
be  insurable  under  the  Amendment.  Where 
management  practices  are  carried  out  for  the 
production  of  both  fresh  and  processing 
apples  on  insurable  acreage  and  the  election 
is  made  to  insure  apples  under  the 
Amendment  and,  those  intended  for 
processing,  under  the  Apple  policy;  the 
election  to  insure  on  both  a  fresh  and 
processing  basis  must  be  made  when  the 
Amendment  is  submitted.  The  Amendment  is 
continuous  until  cancelled  prior  to  the 
cancellation  date. 

(b)  For  those  insureds  who  elect  to  Insure 
apples  under  the  Amendment,  all  provisions 
of  the  Apple  crop  insurance  policy  will  apply 
except  those  provisions  in  conflict  with  the 
Amendment. 

(c)  The  Amendment  reads  as  follows: 

U.S.  DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  insurance  Corporatkia 

Fresh  Fruit  Option  Amendment 

(This  is  a  continuous  amendment,  see 
Section.  15  of  the  basic  policy) 


Insured's  name — 

Contract  No. 

Address 

Crop  year 

Identification  No. 

SSN 

Tax 


It  is  hereby  agreed  to  amend  the  basic 
Federal  Crop  Insurance  Apple  Policy  (basic 
policy)  under  the  following  terms  and 
conditions: 

1.  This  Amendment  must  be  submitted  to 
us  on  or  before  the  final  date  for  accepting 
applications  for  the  initial  crop  year  in  which 
you  wish  to  insure  your  apples  under  this 
Amendment. 

2.  You  must  have  a  basic  policy  in  force. 

3.  You  must  insure  all  the  acreage  of  apples 
in  the  county  in  which  you  have  a  share 
regardless  of  the  intended  use  (fresh-market 
or  processing). 

4.  In  addition  to  section  8  of  the  policy, 
grading  of  the  fruit  must  be  done  by  us  prior 
to  harvest  or  no  quality  adjustment  will  be 
made. 

5.  Separate  line  entries  according  to 
intended  use  (fresh-market  or  processing) 
must  be  included  on  the  acreage  report 
required  under  section  3  of  the  basic  policy. 

6.  Your  apples  intended  for  processing  will 
be  insured  under  the  quality  provisions  of 
Option  A  only. 


7.  Your  apples  intended  for  fresh-market 
will  be  insured  under  the  quality  provisions 
of  either  Option  A  or  Option  B.  whichever 
you  select 

ft.  If  you  select  Option  A  only.  Option  A 
will  apply  to  all  of  your  apples  intended  for 
processing  and  fresh-market. 

9.  If  you  select  Option  B  (or  both  options). 
Option  B  will  apply  to  all  of  your  apples 
intended  for  fresh-market  and  Option  A  will 
apply  to  all  of  your  apples  intended  for 
processing. 

10.  You  must  select  either  Option  A  or 
Option  B. 

Optioa  A 

In  addition  to  Section  9.e  and  in  lieu  of 
17.0.  of  the  basic  policy,  your  protection  to 
count  for  any  acreage  designated  for 
processing  and/or  fresh-market  will  be 
adjusted  when  your  apples  are  damaged  by 
hail  to  the  extent  that  such  apples  will  not 
grade  U.S.  No.  1  (processor  grade).  The 
adjustment  factor  (not  to  exceed  1)  will  be 
the  ratio  of  the  average  market  price 
(received  by  you  or  determined  by  os, 
whichever  is  larger),  for  your  damaged 
production  to  the  average  market  price  for 
U.S.  No.  1  (processor  grade)  apples.  There 
will  be  no  adjustment  for  quality  if  the  apples 
do  not  grade  U.S.  No.  1  because  of  size,  color 
or  russeting. 

Optioa  B 

a.  In  lieu  of  sections  9.e4l).  9.e42).  17.).  and 
17.0.  of  the  basic  policy,  thie  total  production 
to  be  counted  for  a  unit  must  include  all 
harvested  and  appraised  production. 
Harvested  apple  production  which,  due  to 
hail  damage,  does  not  grade  SO  percent  VS. 
Fancy  or  better,  in  accordance  with 
applicable  USDA  Standard*,  will  be  adjusted 
as  follows: 

(1)  Production  with  21  thru  40  percent  not 
grading  U.S.  Fancy  or  better  due  to  hail 
damage  will  be  reduced  2  percent  for  each 
percent  in  excess  of  20  percent  The 
difference  between  the  reduced  production 
and  the  total  production  will  be  considered 
cull  production. 

(2)  Production  with  41  thru  50  percent  not 
grading  U.S.  Fancy  or  better  due  to  hail 
damage  will  be  reduced  40  percent  plus  an 
additional  3  percent  for  eadi  percent  in 
excess  of  40  percent  The  difference  between 
the  reduced  production  aiul  the  total 
production  will  be  considered  cull 
production. 

(3)  Production  with  51  thru  64  percent  not , 
grading  U.S.  Fancy  or  better  due  to  hail 
damage  will  be  reduced  70  percent  pins  an 
additional  2  percent  for  each  percent  in 
excess  of  50  percent.  The  difference  between 
the  reduced  production  and  the  total 
production  will  be  considered  cull 
production. 

(4)  Production  with  65  percent  or  more  not 
grading  U.S.  Fancy  or  better  due  to  bail 
damage  will  be  considered  100  percent  caU 
production. 

b.  Apples  which  are  kiH>cked  to  the  ground 
by  wind  or  frozen  to  the  extent  that  they  can 
be  harvested  but  not  packed  or  marketed  at 
fresh  apples  will  be  considered  100%  otU 
production. 
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c.  30  percent  of  all  cull  production,  as 
determined  above,  will  be  counted  as 
production.  No  reduction  in  grade  will  be 
applied  to  any  apple  grading  less  than  U.S. 
Fancy  due  solely  to  shape,  nisseting  or  color. 

d.  Appraised  production  to  be  counted 
must  include: 

(1)  Potential  production  lost  due  to 
uninsured  causes  and  failure  to  follow 
recognized  good  apple  management 
practices:  and 

(2)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned,  damaged  solely 
by  an  uninsured  cause,  or  destroyed  by  you 
without  our  consent. 

e.  Any  appraisal  we  have  made  on  insured 
acreage  will  be  considered  production  to 
count  unless  such  appraised  production: 

(1)  Is  harvested: 

(2)  Is  further  damaged  by  an  insured  cause: 
or 

(3)  In  whole  or  part,  consists  of  (i)  apples 
knocked  to  the  ground  by  wind  or  hail:  or.  |ii) 
frozen  while  on  the  tree  to  the  extent  that 
harvest  is  not  practical. 

11.  Your  premium  rate  for  apples  under  the 
option  elected  by  you  will  be  established  by 
the  actuarial  table. 

12.  All  provisions  of  the  basic  policy  not  in 
conflict  with  this  amendment  are  applicable. 

13.  All  determinations  under  this 
amendment  will  be  made  by  us. 

14.  This  amendment  may  be  cancelled  by 
either  you  or  us  for  any  succeeding  crop  year 
by  giving  written  notice  on  or  before  the 
cancellation  date  provided  by  the  policy, 
preceding  such  crop  year. 

Insured's  signature . 

Date . 

Corporation   representative's   signature   and 

code  number^ 

Date 

Collection  of  Information  and  Data  (Privacy 
Act) 

The  following  statements  are  made  in 
accordance  with  the  Privacy  Act  of  1974  (5 
U.S.C.  552(a)): 

The  authority  for  requesting  the 
information  to  be  supplied  to  this  form  is  the 
Federal  Crop  Insurance  Act,  as  amended  (7 
U.S.C.  1501  et  seq.],  and  the  regulations  for 
insuring  apples  under  the  Apple  Crop 
Insurance  Regulations  (7  CFR  405).  The 
information  requested  is  necessary  for  the 
Federal  Crop  Insurance  Corporation  (FCIC) 
to  process  the  opion  to  insure  apples, 
determine  the  correct  premium  and 
indemnity,  and.  to  determine  the  correct 
parties  to  the  insurance  contract.  The 
information  may  be  furnished  to  FCIC 
contract  agencies  and  contract  loss  adjusters, 
reinsured  companies,  other  US  Department 
of  Agriculture  Agencies,  Internal  Revenue 
Service.  Department  of  Justice,  or  other  State 
and  Federal  law  enforcement  agencies,  and 
in  response  to  orders  of  a  court, 
administrative  tribunal  or  opposing  counsel 
as  evidence  in  the  course  of  litigation. 

Furnishing  the  Social  Security  Number  is 
voluntary  and  no  adverse  action  will  result 
from  failure  to  do  so.  Furnishing  the 
information,  other  than  the  Social  Security 
Number,  is  also  voluntary:  however,  failure  to 
furnish  the  correct,  complete  information 
requested  other  than  the  Social  Security 
Number  may  result  in  rejection  of  the  option 


for  insuring  apples  and  subsequent  denial  of 
any  claim  for  indemnity  which  may  be  filed 
under  such  option  or  may  substantially  delay 
acceptance  of  the  option  for  insuring  apples 
and  any  subsequent  claim  for  indemnity. 

Done  in  Washington,  D.C.,  on  June  18, 1985. 
Merritt  W.  Sprague, 
Manager.  Federal  Crop  Insurance 
Corporation. 

|FR  Doc.  85-18895  Filed  8-8-85:  8:45  am) 
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7  CFR  Part  409 
(Docket  No.  0018A] 

Arizona-California  Citrus  Crop 
Insurance  Regulations 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Proposed  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  revise 
and  reissue  the  Arizona-California 
Citrus  Crop  Insurance  Regulations  (7 
CFR  Part  409),  effective  for  the  1987  and 
succeeding  crop  years.  The  intended 
effect  of  this  rule  is  to:  (1)  Add  as  a 
cause  of  loss  the  unavoidable  failure  of 
irrigation  water  supply;  (2)  prescribe 
procedures  for  insuring  Arizona- 
California  citrus  on  an  "Actual 
Production  History '  (APH)  basis  by 
removing  the  Premium  Adjustment 
Table  and  providing  for  cancellation  for 
not  furnishing  records;  (3)  add 
provisions  for  acreage  in  which  there 
are  no  acceptable  production  records; 
(4)  change  the  method  of  computing 
indemnities  when  acreage,  share,  or 
practice  is  underreported;  (5)  add  a 
definition  of  "Loss  ratio";  and  (6) 
redefine  the  definition  of  "unit"  to 
restrict  division.  The  authority  for  the 
prommulgation  of  this  rule  is  contained 
in  the  Federal  Crop  Insurance  Act,  as 
amended. 

DATE:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  September  9, 
1985,  to  be  sure  of  consideration. 
ADDRESS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  the 
Office  of  the  Manager,  Federal  Crop 
Insurance  Corporation,  Room  4096. 
South  Building,  U.S.  Department  of 
Agriculture,  Washington,  D.C.  20250, 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  D.C,  20250. 
telephone  (202)  447-3325. 
SUPf>LEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  No,  1512-1.  This  action 


constitutes  a  reveiw  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is  April 
1,1990. 

Merritt  W.  Sprague,  Manager.  FCIC 
has  determined  that  this  action  (1)  is  not 
a  major  rule  as  defined  by  Executive 
Order  No.  12291  because  it  will  not 
result  in:  (a)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (b) 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  governments,  or 
a  geographical  region;  or  (c)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets;  and  (2)  will  not  increase  the 
federal  paperwork  burden  for 
individuals,  small  businesses,  and  other 
persons. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this 
proposed  rule  applies  are:  Title — Crop 
Insurance;  Number  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V,  published  at  48  FR 
29115.  June  24, 1983. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Other  than  minor  changes  in  language 
and  format,  the  principal  changes  in  the 
Arizona-California  Citrus  policy  are: 

1.  Section  l.a.— Add  the  failure  of 
irrigation  water  supply  due  to 
unavoidable  cause  as  an  insurable 
cause  of  loss. 

2.  Section  2.d. — Require  inspection 
and  an  agreement  in  writing  to  insure  a 
unit  with  no  production  records. 

3.  Section  5. — Remove  the  Premium 
Adjustment  Table.  The  crop  will  be 
insured  on  an  actual  production  history 
(APH)  basis.  Coverages  will  therefore 
reflect  the  actual  production  history  of 
the  crop  on  the  unit.  Insureds  with  good 
loss  experience  who  are  now  receiving  a 
premium  discount  are  protected  since 
they  will  retain  any  discount  under  the 
present  schedule  through,  the  1991  crop 
year  or  until  their  loss  experience 
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causes  them  to  lose  the  advantage, 
whichever  is  earlier. 

Remove  the  provisions  for  the  transfer 
of  insurance  experience  and  for 
premium  computation  when 
participation  has  not  been  continuous. 
Deletion  of  the  premium  adjustment 
table  eliminates  the.  need  for  these 
provisions. 

4.  Section  9.d. — When  acres  are 
underreported,  the  production  from  all 
acres  will  be  applied  against  the 
reported  acres  in  calculating 
indemnities.  This  change  will  reduce  the 
complexity  of  calculations. 

5.  Section  15.c. — Add  a  clause  to 
cancel  the  contract  if  production  history 
is  not  furnished  by  the  cancellation  date. 
An  exception  will  be  allowed  if  the 
insured  can  show,  prior  to  the 
cancellation  date,  ^at  records  are 
unavailable  due  to  conditions  beyond 
the  insured's  control.  This  clause  is 
required  by  the  proposed  change  to 
mandatory  APH. 

6.  Section  17.i.— Add  a  definition  for 
"Loss  ratio"  to  clarify  its  use  in  Section 
5. 

7.  Section  17.m.— Amend  the  "Unit" 
definition  by  deleting  the  provision 
allowing  unit  division.  The  difficulty  of 
maintaining  and  auditing  accurate  and 
adequate  records  of  production  by  small 
units  require  elimination  of  this 
provision. 

FCIC  is  sohciting  public  comment  on 
this  proposed  rule  for  30  days  after 
publication  in  the  Federal  Register. 
Written  comments  will  be  available  for 
public  inspection  in  the  Office  of  the 
Manager  during  regular  business  hours. 
Monday  through  Friday. 

list  of  Subjects  in  7  CFR  Part  40g 

Crop  insurance,  Arizona-Cahfomia 
citrus. 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.), 
the  Federal  Crop  Insurance  Corporation 
hereby  proposes  to  revise  and  reissue 
the  Arizona-California  Citrus  Crop 
Insurance  Regulations  (7  CFR  Part  409), 
effective  for  the  1987  and  succeeding 
crop  years,  to  read  as  follows: 

PART  409— ARIZONA-CAUFORNIA 
CITRUS  INSURANCE  REGULATIONS 

Subpart— Regulations  for  the  1987  and 
Succeeding  Crop  Year* 

409.1  Availability  of  Arizona-California 
Citrus  crop  insurance. 

409.2  Premium  rates,  production  guarantees, 
coverage  levels,  and  prices  at  which 
indemnities  shall  be  computed. 


Sec. 

409.3  0MB  control  numbers. 

409.4  Creditors. 

409.5  Good  faith  reliance  on 
misrepresentation. 

409.6  The  conU-act. 

409.7  The  apphcation  and  policy. 
Authority:  Sees.  506.  516,  Pub.  L  75-430,  52 

Stat.  73,  77.  as  amended  (7  U.S.C  1506, 1516). 

Subpart— Regulations  for  the  1987  and 
Succeeding  Crop  Years. 

§409.1    Availability  of  Arizons^^alifomia 
citrua  crop  inaurance. 

Insurance  shall  be  offered  under  the 
provisions  of  this  subpart  on  citrus  in 
counties  within  limits  prescribed  by  and 
in  accordance  with  the  provisions  of  the 
Federal  Crop  Insurance  Act,  as 
amended.  The  counties  shall  be 
designated  by  the  Manager  of  the 
Corporation  from  those  approved  by  the 
Board  of  Directors  of  the  Corporation. 

§  409.2    Premium  rates,  production 
guarantees,  coverage  levels,  and  prices  at 
wttlch  Indemnities  sttalt  be  computed. 

(a)  The  Manager  shall  establish 
premium  rates,  production  guarantees, 
coverage  levels,  and  prices  at  which 
indemnities  shall  be  computed  for 
Arizona-California  citrus  which  will  be 
included  in  the  actuarial  table  on  file  in 
applicable  service  offices  and  which 
may  be  changed  from  year  to  year. 

(b)  At  the  time  the  application  for 
insurance  is  made,  the  applicant  will 
elect  an  amount  of  insurance  per  acre 
from  among  those  amounts  shown  on 
the  actuarial  table  for  the  crop  year. 

§  409.3    OMB  control  numbeis. 

0MB  control  numbers  are  contained 
in  Subpart  H  of  Part  400  in  Title  7  CFR. 

§409.4    Creditors. 

An  interest  of  a  person  in  an  insured 
crop  existing  by  virtue  of  a  lien, 
mortgage,  garnishment,  levy,  execution, 
bankruptcy,  involuntary  transfer  or 
other  similar  interest  shall  not  entitle  the 
holder  of  the  interest  to  any  benefit 
under  the  contract. 

§  409.S    Qood  faltti  rellar>ce  on 
misrepresentation. 

Notwithstanding  any  other  provision 
of  the  Arizona-California  Citrus 
insurance  contract,  whenever 

(a)  An  insured  under  a  contract  of 
crop  insurance  entered  into  under  these 
regulations,  as  a  result  of  a 
misrepresentation  or  other  erroneous 
action  or  advice  by  an  agent  or    ' 
employee  of  the  Corporation: 

(1)  Is  indebted  to  the  Corporation  for 
additional  premiums;  or 

(2)  Has  su^ered  a  loss  to  a  crop  which 
is  not  insured  or  for  which  the  insured  is 
not  entitled  to  an  indemnity  because  of 


failure  to  comply  with  the  terms  of  the 
insurance  contract,  but  which  the 
insured  believed  to  be  insiu«d,  or 
believed  the  terms  of  the  insurance 
contract  to  have  been  complied  with  or 
waived;  and 

(b)  The  Board  of  Directors  of  the 
Corporation,  or  the  Manager  in  cases 
involving  not  more  than  $100,000,  finds 
that: 

(1)  An  agent  or  employee  of  the 
Corporation  did  in  fact  make  such 
misrepresentation  or  take  other 
erroneous  action  or  give  erroneous 
advice; 

(2)  Said  insured  relied  thereon  in  good 
faith;  and 

(3)  To  require  the  payment  of  the 
additional  premiums  or  to  deny  such 
insured's  entitlement  to  the  indemnity 
would  not  be  fair  and  equitable,  such 
insured  shall  be  granted  relief  the  same 
as  if  otherwise  entitled  thereto.  Requests 
for  relief  under  this  section  must  be 
submitted  to  the  Corporation  in  writing. 

S  409.6    TIte  contract 

The  insurance  contract  shall  become 
effective  upon  the  acceptance  by  the 
Corporation  of  a  duly  executed 
application  for  insivance  on  a  form 
prescribed  by  the  Corporation.  The 
contract  shall  cover  the  citrus  crop  as 
provided  in  the  policy.  The  contract 
shall  consist  of  the  application,  the 
policy,  and  the  county  actuarial  table. 
Any  changes  made  in  the  contract  shall 
not  affect  its  continuity  from  year  to 
year.  The  forms  referred  to  in  the 
contract  are  available  at  the  applicable 
service  offices. 

9409.7    The  appNcatlon  and  polcy. 

(a)  Application  for  insurance  on  a 
form  prescribed  by  the  Corporation  may 
be  made  by  any  person  to  cover  such 
person's  share  in  the  citrus  crop  as 
landlord,  owner-operator,  or  tenant.  The 
application  shall  be  submitted  to  the 
Corporation  at  the  service  office  on  or 
before  the  closing  date  on  file  in  the 
service  office. 

(b)  The  Corporation  may  discontinue 
the  acceptance  of  applications  in  any 
county  upon  its  determination  that  the 
insurance  risk  is  excessive,  and  also,  for 
the  same  reason,  may  reject  any 
individual  application.  The  Manager  of 
the  Corporation  is  authorized  in  any 
crop  year  to  extend  the  closing  date  few 
submitting  applications  in  any  county, 
by  placing  the  extended  date  on  file  in 
the  applicable  service  offices  and 
publishing  a  notice  in  the  Federal 
Register  upon  the  Manager's 
determination  that  no  adverse 
selectivity  will  result  during  the  period 
of  such  extension.  However,  if  adverse 
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conditions  should  develop  during  such 
period,  the  Corporation  will  inunediately 
discontinue  the  acceptance  of 
applications. 

(c)  In  accordance  with  the  provisions 
governing  changes  in  the  contract 
contained  in  policies  issued  under  FCIC 
regulations  for  the  1987  and  succeeding 
crop  years,  a  contract  in  the  form 
provided  for  under  this  subpart  will 
come  into  effect  as  a  continuation  of  a 
citrus  insurance  contract  issued  under 
such  prior  regulations,  without  the  filing 
of  a  new  application. 

(d)  The  application  for  the  1987  and 
succeeding  crop  years  is  found  at 
Subpart  D  of  Part  400— General 
Administrative  Regulations  (7  CFR 
400.37.  400.38)  and  may  be  amended 
from  time  to  time  for  subsequent  crop 
years.  The  provisions  of  the  Arizona- 
California  Citrus  Insurance  Policy  for 
the  1987  and  succeeding  crop  years  are 
as  follows: 

DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Inauranc*  Coqmration 

Arizona-California  Citrus — Crop  Insurance 
Policy 

(This  Is  a  continuous  contract.  Refer  to 
Section  15.) 

ACREEME.NT  TO  INSURE;  We  will 
provide  the  insurance  described  in  this  policy 
in  return  for  the  premium  and  your 
compUance  with  all  applicable  provisions. 

Through  this  policy,  "you"  and  "your"  refer 
to  the  insured  shotvn  on  the  accepted 
Application  and  "we."  "us,"  and  "our"  refer 
to  the  Federal  Crop  Insurance  Corporation. 
Terms  and  Conditions 

1.  Causes  of  loss. 

a.  The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 
the  foilo*ving  causes  occurring  within  the 
insurance  period: 

(1)  Adverse  weather  conditions: 

(2)  Fire; 

(3)  Wildlife: 

(4)  Earthquake: 

(5)  Volcanic  eruption; 

(8)  Failure  of  the  irrigation  water  supply 
due  to  an  unavoidable  cause  occurring  after 
insurance  attaches;  or 

(7)  Direct  Mediterranean  Fruit  Fly  damage: 
unless  those  causes  are  excepted,  excluded, 
or  limited  by  the  actuarial  table  or  section 
9fl7).  Direct  Mediterranean  Fruit  Fly  damage 
*vill  be  actual  physical  damage  to  the  citrus 
on  the  unit  which  causes  such  citrus  to  be 
unmarketable  and  will  not  include 
unmarketability  of  such  citrus  as  a  direct 
result  of  a  quarantine,  boycott,  or  refusal  to 
accept  the  citrus  by  any  entity  without  regard 
to  actual  physical  damage  to  such  citrus. 

b.  We  will  not  insure  against  any  loss  of 
production  due  to: 

(1)  Fire,  where  weeds  and  other  fonns  of 
undergrowth  have  not  been  controlled  or  tree 
pruning  debris  has  not  been  removed  from 
the  grove: 


(2)  The  neglect,  mismanagement,  or 
wrongdoing  of  you,  any  member  of  your 
household,  your  tenants,  or  employees: 

(3)  The  failure  to  follow  recognized  good 
citrus  grove  practices; 

(4)  The  impoundment  of  water  by  any 
governmental,  public,  or  private  dam  or 
reservoir  project: 

(5)  Any  cause  not  speciRed  in  section  la  as 
an  insured  loss: 

(6)  The  failure  to  carry  out  a  good  citrus 
irrigation  practice:  or 

(7)  The  failure  or  breakdown  of  irrigation 
equipment  or  facilities. 

2.  Crop,  acreage,  and  share  insured. 

a.  The  crop  insured  will  be  any  of  the 
following  citrus  types,  which  are  gro«vn  on 
insured  acreage  and  for  which  a  guarantee 
and  premium  rate  are  provided  by  the 
actuarial  table,  which  you  elect: 

Type  I — Navel  oranges: 
Type  II — Sweet  oranges: 
Type  III — Valencia  oranges; 
Type  IV — Grapefruit 
Type  V — Lemons; 
Type  VI — Kinnow  mandarins; 
Type  VII — Minneola  tangeios:  or 
Type  VIII — Orlando  tangeios: 

b.  The  acreage  insured  for  each  crop  year 
will  be  that  acreage  of  dtnis  located  on 
insurable  acreage  as  designated  by  the 
actuarial  table  and  in  which  you  have  a 
share,  as  reported  by  you  or  as  determined 
by  us,  whichever  we  elect. 

c.  The  insured  share  will  be  your  share  as 
landlord,  owner-operator,  or  tenant  in  the 
insured  citrus  on  the  date  insurance  attaches. 

d.  We  do  not  insure  any  acreage: 

(1)  Which  is  not  irrigated: 

(2)  On  which  the  trees  have  not  reached  the 
sixth  growing  season  after  being  set  out;  and 

(3)  Which  does  not  have  acceptable 
records  of  production,  unless  inspected  by  us 
and  considered  acceptable  and  we  agree,  In 
writing,  to  insure  such  acreage. 

e.  Insurance  will  not  attach  or  be 
considered  to  have  attached  to  any  acreage 
of  the  crop,  for  the  crop  year  the  application 
is  filed  until  the  acreage  has  been  inspected 
and  accepted  by 'Us. 

f.  Insurance  may  attach  only  by  written 
agreement  with  us  on  any  acreage  with  less 
than  90  percent  of  a  stand,  based  on  the 
original  planting  pattern. 

g.  We  may  limit  the  insured  acreage  to  any 
acreage  limitation  established  under  any  Act 
of  Congress,  if  we  advise  you  of  the  limit 
prior  to  the  date  insurance  attaches. 

3.  Report  of  acreage,  share,  number  of 
trees,  and  practice. 
You  must  report  on  our  form: 

a.  all  the  acreage  of  citrus  in  the  county  In 
which  you  have  a  share: 

b.  The  practice: 

c.  Your  share  on  the  date  insurance 
attaches:  and 

d.  The  number  of  bearing  trees. 

You  must  designate  separately  any  acreage 
that  is  not  insurable.  You  must  report  if  you 
do  not  have  a  share  in  any  citrus  grown  in  the 
county.  This  report  must  be  submitted 
annually  on  or  before  December  10.  All 
indemnities  may  be  determined  on  the  basis 
of  information  you  submit  on  this  report.  If 
you  do  not  submit  this  report  by  December 
la  we  may  elect  to  determine  by  unit  the 


insured  acreage,  share,  and  practice  or  we 
may  deny  liability  on  any  unit.  Any  report 
submitted  by  you  may  be  revised  only  upon 
our  approval. 

4.  Production  guarantees,  coverage  levels, 
and  prices  for  computing  indemnities. 

a.  The  production  guarantees,  coverage 
levels,  and  prices  for  computing  indemnities 
are  contained  in  the  actuarial  table. 

b.  Coverage  level  2  will  apply  if  you  have 
not  elected  a  coverage  level. 

c.  You  may  change  the  coverage  level  and 
price  election  on  or  before  the  closing  date 
for  submitting  applications  for  the  crop  year 
as  established  by  the  actuarial  table. 

5.  Annual  premium. 

a.  The  annual  premium  is  earned  and 
payable  on  the  date  insurance  attaches.  The 
amount  is  computed  by  multiplying  the 
production  guarantee  times  the  price  election, 
times  the  premium  rate,  times  the  insured 
acreage,  times  your  share  at  the  time 
insurance  attaches. 

b.  Interest  will  accrue  at  the  rate  of  one 
and  one-half  percent  (1  >/*%)  simple  interest 
per  calendar  month,  or  any  part  thereof,  on 
any  unpaid  premium  balance  starting  on  the 
first  day  of  the  month  following  the  first 
premium  billing  date. 

c  If  you  are  eligible  for  a  premium 
reduction  in  excess  of  5  percent  based  on 
your  insuring  experience  through  the  1985 
crop  year  under  the  terms  of  the  experience 
table  contained  in  the  citrus  policy  In  effect 
for  the  1986  crop  year,  you  will  continue  to 
receive  the  benefit  of  that  reduction  subject 
to  the  following  conditions: 

(1)  No  premium  reduction  will  t>e  retained 
after  the  1991  crop  year. 

(2)  The  premium  reduction  will  not  increase 
because  of  favorable  experience. 

(3)  The  premium  reduction  will  decrease 
because  of  unfavorable  experience  in 
accordance  with  the  terms  of  the  policy  in 
effect  for  the  1986  crop  year. 

(4)  Once  the  loss  ratio  exceeds  .80,  no 
further  premium  reduction  will  apply. 

(5)  Participation  must  be  continuous. 

6.  Deductions  for  debt. 

Any  unpaid  amount  due  us  may  be 
deducted  from  any  indemnity  payable  to  you, 
or  from  any  loan  or  payment  due  you  under 
any  Act  of  Congress  or  program  administered 
by  the  United  States  Department  of 
Agriculture  or  its  Agencies. 

7.  Insurance  period. 

a.  Insurance  attaches  on  December  1  prior 
to  the  calendar  year  of  normal  bloom,  and 
ends  at  the  earliest  of: 

(1)  Total  destruction  of  the  citrus; 

(2)  Harvest  of  the  citrus; 

(3)  Final  adjustment  of  a  loss;  or 

(4)  The  date  following  the  year  in  which  the 
bloom  is  normally  set  as  follows: 

(a)  August  31  for  Navel  oranges  and 
Southern  California  lemons: 

(b)  November  30  for  Valencia  oranges;  or 

(c)  )uly  31  for  all  other  types  of  citrus. 
6.  Notice  of  damage  or  loss. 

a.  In  case  of  damage  or  probable  loss: 
(1)  You  must  give  us  written  notice 

promptly: 
(a)  After  insured  damage  to  the  citrus 

becomes  apparent,  giving  the  datefs)  and 

cause(8)  of  such  damage:  or 
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(b)  If  you  decide  not  to  further  care  for  or 
harvest  any  part  of  it. 

(2)  You  must  give  us  notice  of  probable  loss 
at  least  15  days  before  the  beginning  of 
harvest  if  you  anticipate  a  loss  on  any  unit. 

(3)  If  probable  loss  is  later  determined, 
immediate  notice  must  be  given.  If  harvest 
will  begin  after  the  end  of  the  insurance 
period,  notice  must  be  given  on  or  before  the 
calendar  date  for  the  end  of  the  insurance 
period. 

b.  You  must  obtain  written  consent  from  us 
before  you  destroy  any  of  the  citrus  which  is 
not  to  be  harvested. 

c.  We  may  reject  any  claim  for  indemnity  if 
any  of  the  requirments  of  this  section  or 
section  9  are  not  complied  with. 

0.  Claim  for  indemnity. 

a.  Any  claim  for  indemnity  on  a  unit  must 
be  submitted  to  us  on  our  form  not  later  than 
60  days  after  the  earlier  of: 

(1)  Total  destruction  of  the  citrus  on  the 
unit; 

(2)  Harvest  of  the  unit;  or 

(3)  The  calendar  date  for  the  end  of  the 
insurance  period. 

b.  We  will  not  pay  any  indemnity  unless 
you: 

(1)  Establish  the  total  production  of  citrus 
on  the  unit  and  that  any  loss  of  production 
has  been  directly  caused  by  one  or  more  of 
the  insured  causes  during  the  insurance 
period;  and 

(2)  Furnish  all  information  we  require 
concerning  the  loss. 

c.  The  indemnity  will  be  determined  on 
each  unit  by: 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee; 

(2)  Subtracting  therefrom  the  total 
production  of  citrus  to  be  counted  (see 
section  9f); 

(3)  Multiplying  the  remainder  by  the  price 
election:  and 

(4)  Multiplying  this  product  by  your  share. 

d.  If  the  information  reported  by  you  under 
section  3  of  the  policy  results  in  a  lower 
premium  than  the  actual  premium  determined 
to  be  due,  the  production  guarantee  on  the 
unit  will  be  computed  on  the  information 
reported  but  all  production  from  insurable 
acreage,  whether  or  not  reported  as 
insurable,  will  count  against  the  production 
guarantee. 

e.  If  a  determination  is  made  that  ht)st 
protection  equipment  was  not  properly 
utilized  or  not  properly  reported,  the 
indemnity  for  the  unit  will  be  reduced  by  the 
percentage  of  premium  reduction  allowed  for 
frost  protection  equipment.  You  must,  at  our 
request,  provide  us  records  showing  the  start- 
stop  times  by  dates  for  each  period  the 
equipment  was  used. 

f.  The  total  production  (carions)  to  be 
counted  for  each  unit  will  include  all 
harvested  production  marketed  as  fresh 
packed  fruit  and  all  appraised  production 
determined  to  be  marketable  as  fresh  packed 
fruit. 

(1)  Any  production  will  be  considered 
marketed  or  marketable  as  fresh  packed  fruit 
unless  due  to  insurable  causes,  such 
production  was  not  marketed  or  marketable 
as  fresh  packed  fruit. 

(2)  In  the  absence  of  acceptable  records  to 
determine  the  disposition  of  harvested  citrus. 


we  may  determine  such  disposition  and  the 
amount  of  such  production  to  be  counted  for 
the  unit. 

(3)  Appraised  production  to  be  counted  will 
include: 

(a)  Unharvested  production,  and  potential 
production  lost  due  to  uninsured  causes  and 
failure  to  follow  recognized  good  citrus  grove 
practices; 

(b)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned,  damaged  solely 
by  an  uninsured  cause  or  destroyed  by  you 
without  our  consent. 

(4)  Any  appraisal  we  have  made  on  insured 
acreage  will  be  considered  production  to 
count  unless  such  appraised  production  is: 

(a)  Not  harvested  before  harvest  of  the 
insured  citrus  type  becomes  general  in  the 
county: 

(b)  Harvested;  or 

(c)  Further  damaged  by  an  insured  cause: 

(5)  Citrus  which  cannot  be  marketed  due  to 
insurable  causes  will  not  be  considered 
production. 

(6)  The  amount  of  production  of  any 
unharvested  citrus  may  be  determined  on  the 
basis  of  Reld  appraisals  conducted  after  the 
end  of  the  insurance  period. 

(7)  If  you  elect  to  exclude  hail  and  fire  as 
insured  causes  of  loss  and  the  citrus  is 
damaged  by  hail  or  fire,  appraisals  will  be 
made  in  accordance  with  Form  FCI-78. 
"Request  to  Exclude  Hail  and  Fire." 

(8)  The  conuningled  production  of  units  will 
be  allocated  to  such  units  in  proportion  to  our 
liability  on  the  harvested  acreage  of  each 
unit. 

g.  You  must  not  abandon  any  acreage  to  us. 

h.  You  may  not  sue  us  imless  you  have 
complied  with  all  policy  provisions.  If  a  claim 
is  denied,  you  may  sue  us  in  the  United 
States  District  Court  under  the  provisions  of  7 
U.S.C.  1508(c).  You  must  bring  suit  within  12 
months  of  the  date  notice  of  denial  is 
received  by  you. 

i.  We  have  a  policy  for  paying  your 
indemnity  within  30  days  of  our  approval  (rf 
your  claim,  or  entry  of  a  final  judgment 
against  us.  We  will,  in  no  instance,  be  liable 
for  the  payment  of  damages,  attorney's  fee,  or 
other  charges  in  connection  with  any  claim 
for  indemnity,  whether  we  approve  or 
disapprove  such  claim.  We  will,  however, 
pay  simple  interest  computed  on  the  net 
indemnity  ultimately  found  to  be  due  by  us  or 
by  a  final  judgment  from  and  including  the 
6l8t  day  after  the  date  you  sign,  date,  and 
submit  to  us  the  properly  completed  claim  for 
indemnity  form,  if  the  reason  for  our  failure 
to  timely  pay  is  not  due  to  your  failure  to 
provide  information  or  other  material 
necessary  for  the  computation  or  payment  of 
the  indemnity.  The  interest  rate  will  be  that 
established  by  the  Secretary  of  the  Treasury 
under  section  12  of  the  Contract  Disputes  Act 
of  1978  (41  use.  611),  and  published  in  the 
Federal  Register  semiarmually  on  or  about 
January  1  and  July  1.  The  interest  rate  to  be 
paid  on  any  indemnity  will  vary  with  the  rate 
announced  by  the  Secretary  of  the  Treasury. 

j.  If  you  die,  disappear,  or  are  judicially 
declared  incompetent,  or  if  you  are  an  entity 
other  than  an  individual  and  such  entity  is 
dissolved  after  the  date  insurance  attaches 
for  any  crop  year,  any  indemnity  will  be  paid 
to  the  person(s)  determined  to  be  beneHcially 
entitled  thereto. 


k.  If  you  have  other  fire  insurance,  fire 
damage  occurs  during  the  insurance  period, 
and  you  have  not  elected  to  exclude  Hre 
insurance  from  this  policy,  we  will  be  liable 
for  loss  due  to  fire  only  for  the  smaller  of: 

(1)  The  amount  of  indemnity  determined 
pursuant  to  this  contract  without  regard  to 
any  other  insurance:  or 

(2)  The  amount  by  which  the  loss  from  fire 
exceeds  the  indemnity  paid  or  payable  under 
such  other  insurance.  For  the  purpose  of  this 
section,  the' amount  of  loss  from  Are  will  be 
the  difference  between  the  fair  market  value 
of  the  production  of  the  unit  before  the  frre 
and  aher  the  fire. 

10.  Concealment  of  fraud. 

We  may  void  the  contract  on  all  crops 
insiu^  without  affecting  your  liability  for 
premiums  or  waiving  any  right  including  the 
right  to  collect  any  amount  due  us  if.  at  any 
time,  you  have  concealed  or  misrepresented 
any  material  fact  or  committed  any  fraud 
relating  to  the  contract  Sucii  voidance  will 
be  effective  as  of  the  beginning  of  the  crop 
year  with  respect  to  which  such  act  or 
omission  occurred. 

11.  Transfer  of  right  to  indemnity  oo 
insured  share. 

If  you  transfer  any  part  of  your  share 
during  the  crop  year,  you  may  transfer  yo«ir 
right  to  an  indemnity.  The  transfer  must  be  on 
our  form  and  approved  by  us.  We  may  collect 
the  premium  from  either  you  or  your 
transferee  or  both.  The  transferee  will  have 
all  rights  and  responsibiUties  under  the 
contract 

12.  Assignment  of  indemnity. 

You  may  assign  to  another  party  your  right 
to  an  indemnity  for  the  crop  year,  only  on  our 
form  and  with  our  approval.  The  assignee 
will  have  the  right  to  submit  the  loss  notices 
and  forms  required  by  the  contract 

13.  Subrogation.  (Recovery  of  loss  from  a 
third  party.) 

Because  you  may  be  able  to  recover  all  or  a 
part  of  your  loss  from  someone  other  than  us. 
you  must  do  all  you  can  to  preserve  any  such 
rights.  If  we  pay  you  for  you  loss,  they  your 
right  of  recovery  will  at  our  option  belong  to 
us.  If  we  recover  more  than  we  paid  you  plus 
our  expenses,  the  excess  will  be  paid  to  you. 

14.  Records  and  access  to  grove. 

You  most  keep,  for  2  years  after  the  time  of 
loss,  records  of  the  harvesting,  storage, 
shipment  sale,  or  other  disposition  of  all 
citrus  produced  on  each  unit  including 
separate  records  showing  the  same 
information  for  production  bom  any 
uninsured  acreage.  Any  person  designated  by 
us  will  have  access  to  such  records  and  the 
grove  for  purposes  related  to  the  contract. 

15.  Life  of  contract:  Cancellation  and 
termination. 

a.  This  contract  will  be  in  effect  for  the 
crop  year  specified  on  the  application  and 
may  not  be  canceled  by  you  for  such  crop 
year.  Thereafter,  the  contract  will  continue  in 
force  for  each  succeeding  crop  year  unless 
conceled  or  terminated  as  provided  in  this 
section. 

b.  This  contract  may  be  canceled  by  either 
you  or  us  for  any  succeeding  crop  year  by 
giving  written  notice  on  or  before  the 
cancellation  date  preceding  such  crop  year. 
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c.  This  contract  will  be  canceled  if  you  do 
not  furnish  us  satisfactory  records  of 
production  for  the  crop  year  prior  to  the 
previous  crop  year  on  or  before  November  30 
following  the  calendar  year  in  which  the 
bloom  is  normally  set.  If  you  show,  prior  to 
such  date,  to  our  satisfaction,  that  records  are 
unavailable  due  to  conditions  beyond  your 
control,  such  as  fire,  flood,  or  other  natural 
disaster,  the  Field  Actuarial  Office  may 
ass.'jtn  a  yield  for  that  year. 

d.  This  contract  will  terminate  as  to  any 
crop  year  if  any  anrount  due  us  on  this  or  any 
other  contract  with  you  is  not  paid  on  or 
before  the  termination  date  preceding  such 
crop  year  for  the  contract  on  which  the 
amount  is  due.  The  date  of  payment  of  the 
amount  due: 

(1 J  If  deducted  from  an  indemnity  will  be 
the  date  you  sign  the  claim;  or 

(2)  If  deducted  from  payment  under  another 
program  administered  by  the  United  States 
Department  of  Agriculture  will  be  the  date 
both  such  other  payment  and  setoff  are 
approved. 

e.  The  cancellation  and  termination  dates 
are  November  30. 

f.  If  you  die  or  are  judicialiy  declared 
incompetent,  or  if  you  are  an  entity  other 
than  an  individual  and  such  entity  is 
dissolved,  the  contract  will  terminate  as  of 
the  date  of  death,  judicial  declaration,  or 
dissolution.  If  such  event  occurs  after 
insurance  attaches  for  any  crop  year,  the 
contract  will  continue  tn  force  through  the 
crop  year  and  terminate  at  the  end  thereof. 
Death  of  a  partner  in  a  partnership  will 
dissolve  the  partnership  unless  the 
partnership  agreement  provides  otherwise.  If 
two  or  more  persons  having  a  joint  interest 
are  insured  jointly,  death  of  one  of  the 
persons  will  dissolve  the  joint  entity. 

b.  The  contract  will  terminate  if  no 
premium  is  earned  for  5  consecutive  years. 

16.  Contract  changes. 

We  may  change  any  terms  and  provision* 
of  the  contract  from  year  to  year.  If  your  price 
election  at  which  indemnities  are  computed 
is  no  longer  offered,  the  actuarial  table  will 
provide  the  price  election  which  you  are 
deemed  to  have  elected.  All  contract  changes 
»vill  be  available  at  your  service  office  by 
August  31  preceding  the  cancellation  date. 
Acceptance  of  any  changes  will  be 
conclusively  presimied  In  the  absence  of  any 
notice  from  you  to  cancel  the  contract. 

17.  Meaning  of  terms. 

For  the  purposes  of  Arizona-California 
citrus  crop  insurance: 

a.  "Actuarial  table"  means  the  forms  and 
related  material  for  the  crop  year  approved 
by  us  which  are  available  for  pubhc 
inspection  in  your  service  office  and  which 
show  the  production  guarantees,  coverage 
levels,  premium  rates,  prices  for  computing 
indemnities,  practices,  insurable  and 
uninsurable  acreage,  and  related  information 
regarding  citrus  insurance  in  the  county. 

b.  "Carton"  as  to  each  insured  citrus  type 
means  the  standard  container  for  marketing 
fresh  packed  fruit  as  shown  l)elow  by  citrus 
type.  In  the  absence  of  marketing  records  on 
such  a  carton  basis,  production  will  be 
converted  to  cartons  on  the  basis  of  the 
following  average  net  pounds  of  packed  fruit 
in  a  standard  packed  carton. 


ContMWKia 

Typwoonja 

Roundi 

Cofitamef  »58 

Contaner  S58 

Lemons .„   „ 

38 

40 

Cortiioef  »59  _... 
Conlmnm  «63 

GiUttlnM _... 

TangannM    dndixSng    tanga- 
los)  end  rnandmn  nf>np6< 

32 
25 

c.  "Contiguous  land"  means  land  of  the 
same  ownership  or  rented  for  cash  on  a  fixed 
commodity  which  is  touching  at  any  point 
except  that  land  which  is  separated  by  only  a 
public  or  private  right-of-way  will  be 
considered  contiguous. 

d.  "County"  means  the  county  shown  on 
the  application  and  any  additional  land 
located  in  a  local  producing  area  bordering 
on  the  county  as  shown  by  the  actuarial 
table. 

e.  "Crop  year"  means  the  period  beginning 
with  the  date  insurance  attaches  to  the  citrus 
crop  and  extending  through  normal  harvest 
time,  and  will  be  designated  by  the  calendar 
year  following  the  year  in  which  the  bloom  is 
normally  set 

f.  "Harvest"  means  the  severance  of 
mature  citrus  from  the  tree  either  by  pulling, 
picking,  or  severing  by  mechanical  or 
chemical  means,  or  picking  up  the  nutrketable 
fruit  from  the  ground. 

g.  "Insurable  acreage"  means  the  land 
classified  as  insurable  by  us  and  shown  as 
such  by  the  actuarial  table. 

b.  "Insured"  means  the  person  who 
submitted  the  application  accepted  by  us. 

i.  "Loss  ratio"  means  the  ratio  of 
indemnitylies)  to  premium(8). 

j.  "Person"  means  an  individual 
partnership,  association,  corptoration,  estate, 
trust,  or  other  business  enterprise  or  legal 
entity,  and  wherever  applicable,  a  State,  a 
pohtical  subdivision  of  a  State,  or  any  agency 
thereof. 

k.  "Service  office"  means  the  office 
servicing  your  contract  as  shown  on  the 
application  for  insurance  or  such  other 
approved  office  as  may  be  selected  by  you  or 
designated  by  us. 

I.  'Tenant"  means  a  person  who  rents  land 
from  another  person  for  a  share  of  the  citrus 
or  a  share  of  the  proceeds  therefrom. 

m.  "Unit"  means  all  insurable  acreage  of 
any  one  of  the  citrus  typtes  referred  to  in 
section  2  of  this  policy,  located  on  contiguous 
land,  on  the  date  insurance  attaches  for  the 
crop  year 

(1)  In  which  you  have  a  100  percent  share: 
or 

(2)  Which  is  owned  by  one  entity  and 
operated  by  another  entity  on  a  share  basis. 
Land  rented  for  cash,  a  fixed  commodity 
payment  or  any  consideration  other  than  a 
share  in  the  citrus  on  such  land  will  be 
considered  as  owned  by  the  lessee.  Units  will 
be  determined  when  the  acreage  is  reported. 
Errors  in  reporting  units  may  be  corrected  by 
us  when  adjusting  a  loss.  We  may  consider 
any  acreage  and  share  thereof  reported  by  or 
for  your  spouse  or  child  or  any  member  of 
your  household  to  be  your  bona  fide  share  or 
the  bona  fide  share  of  any  other  person 
having  an  interest  therein. 

IB.  Descriptive  headings. 

The  descriptive  headings  of  the  various 
policy  terms  and  conditions  are  formulated 
for  convenience  only  and  are  not  intended  to 


affect  the  construction  or  meaning  of  any  of 
the  provisions  of  the  contract. 

19.  Determinations. 

All  determinations  required  by  the  policy 
will  be  made  by  us.  If  you  disagree  with  our 
determinations,  you  may  obtain 
reconsideration  of  or  appeal  those 
determinations  in  accordance  with  Appeal 
Regulations. 

20.  Notices. 

All  notices  required  to  be  given  by  you 
must  be  in  writing  and  received  by  your 
service  office  within  the  designated  time 
unless  otherwise  provided  by  the  notice 
requirement.  Notices  required  to  be  given 
immediately  may  be  by  telephone  or  in 
person  and  confirmed  in  writing.  Time  of  the 
notice  will  be  determined  by  the  time  of  our 
receipt  of  the  written  notice. 

Done  in  Washington,  D.C.  on  April  17, 1985. 
Meiritt  W.  Sprague, 
Manager,  Federal  Crop  Insurance 
Corporation. 

(FR  Doc.  85-18884  Filed  8-8-85:  8:45  am) 
nUJNQ  CODE  3410-0t-« 


7  CFR  Part  413 
[Docfctt  No.  2186S] 

Texas  Citrus  Crop  Insurance 
Regulations 

AQENCY:  Federal  Crop  Insurance 
Corporation.  USDA. 

action:  Proposed  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  revise 
and  reissue  the  Texas  Citrus  Crop 
Insurance  Regulations  [7  CFR  Part  413). 
effective  for  tihe  1987  and  succeeding 
crop  years.  The  intended  effect  of  this 
rule  is  to:  (1)  Specify  and  restrict  the 
perils  in8iu*ed  against;  (2)  modify 
procedures  for  obtaining  insurance  in 
certain  instances  of  low  production 
history:  (3)  specify  the  crop  year 
insurance  first  attaches  when  there  are 
no  acceptable  production  records;  (4) 
add  provisions  for  insurance  on  newly 
acquired  acreage;  (5)  §^d-stage 
guarantees;  (6)  changeiie  method  of 
computing  indemnities  when  acreage, 
share  or  practice  is  underreported;  (7) 
prescribe  procedures  for  insuring  Texas 
citrus  on  an  "Actual  Production  History" 
(APH)  basis:  (8)  remove  the  Premium 
Adjustment  Table  and  provide  for 
cancellation  for  not  furnishing  records; 
(9)  add  deHnitions  of  "Loss  ratio." 
"Cyclone."  "Hedged."  and  "Topped," 
and:  (10)  redefine  "unit"  to  restrict 
division.  The  authority  for  the 
promulgation  of  this  rule  is  contained  in 
the  Federal  Crop  Insurance  Act,  as 
amended. 

DATE:  Written  comments,  data,  and 
opinions  on  this  rule  must  be  submitted 


Federal  Register  /  Vol.  50.  No.  154  /  Friday.  August  9.  1985  /  Proposed  Rule» 


S2219 


not  later  than  September  9, 1985,  to  be 
sure  of  consideration. 

ADDRESS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  the 
Office  of  the  Manager,  Federal  Crop 
Insurance  Corporation,  Room  4096, 
South  Building,  U.S.  Department  of 
Agriculture,  Washington,  D.C.,  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  D.C.,  20250, 
telephone  (202)  447-3325. 

SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  No.  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  data 
estabhshed  for  these  regulations  is  April 
1,1990. 

Merritt  W.  Sprague,  Manager,  FCIC, 
has  determined  that  this  action  (1)  is  not 
a  major  rule  as  defined  by  Executive 
Order  No.  12291  because  it  will  not 
result  in:  (a)  An  annual  effect  on  the 
economy  of  $100  million  or  more  (b) 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries, 
federal,  State,  or  local  governments,  or  a 
geographical  region;  or  (c)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets;  and  (2)  will  not  increase  the 
federal  paperwork  burden  for 
individuals,  small  businesses,  and  other 
persons. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this 
proposed  rule  applies  are:  Title — Crop 
Insurance;  Number  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
ofHcials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V.  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  FlexibiUty 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Other  than  minor  changes  in  language 
and  format,  the  principal  changes  in  the 
Texas  Citrus  policy  are: 


1.  Section  l.a. — Perils  insured  against 
are  named  because  the  program  cannot 
be  administered  equitably  if  all  adverse 
weather  conditions  are  insured  against. 
A  proper  premium  cannot  be  established 
for  all  adverse  weather  conditions  due 
to  the  18-month  insurance  period.  This 
change  will  allow  the  program  to  be 
administered  equitably  and  provide 
insurance  on  a  sound  actuarial  basis. 

2.  Section  2.d.(2) — Clarify  procedures 
for  an  insurance  offer  at  a  given 
production  guarantee,  after  inspection, 
on  production  potential  of  less  than  3 
tons  per  acre.  This  change  will  allow  us 
to  offer  insurance  to  the  grower  to 
insure  the  production  potential  after  a 
crop  year  in  which  substantial  damage 
occurs. 

3.  Section  2.e. — Require  inspection 
and  a  written  agreement  to  insure  a  unit 
with  no  production  records  or  a  newly 
acquired  acreage. 

4.  Section  4.b. — Provide  stage 
guarantees  to  limit  the  liability  during  a 
period  when  insurance  attaches  on  two 
crop  years  at  the  same  time. 

5.  Section  5.a. — Remove  the  Premium 
Adjustment  Table.  The  crop  will  be 
insured  on  an  actual  production  history 
(APH)  basis.  Coverages  will  therefore 
reflect  the  actual  production  history  of 
the  crop  on  the  unit. 

6.  Section  5.c.  and  d. — Remove  the 
provisions  for  the  transfer  of  insurance 
experience  and  for  premium 
computation  when  participation  has  not 
been  continuous.  Deletion  of  the 
premium  adjustment  table  eliminates 
the  need  for  these  provisions. 

7.  Section  9.d. — When  acres  are 
underreported,  the  production  from  all 
acres  will  be  applied  against  the 
reported  acres  in  calculating 
indemnities.  This  change  wiU  reduce  the 
complexity  of  calculations. 

8.  Section  15.c. — Add  a  clause  to 
cancel  the  contract  if  production  history 
is  not  furnished  by  the  calcellation  date. 
An  exception  will  be  allowed  if  the 
insured  can  show,  prior  to  the 
cancellation  date,  that  records  are 
unavailable  due  to  conditions  beyond 
the  insured's  control.  This  clause  is 
required  by  the  proposed  change  to 
mandatory  APH. 

9.  Section  15.e. — Clarify  when 
insurance  attaches. 

10.  Section  17. — Add  definitions  for 
"Cyclone,"  "Hedged,"  "Loss  ratio,"  and 
"Topped"  for  further  clarification. 
Amend  the  "Unit"  definition  by  deleting 
the  provision  allowing  unit  division.  The 
difficulty  of  maintaining  and  auditing 
accurate  and  adequate  records  of 
production  by  small  units  requires 
elimination  of  further  unit  division. 

FCIC  is  soliciting  public  comment  on 
this  proposed  rule  for  30  days  after 


publication  in  the  Federal  Register. 
Written  comments  %vill  be  available  for 
public  inspection  in  the  Office  of  the 
Manager  during  regiilar  business  hours, 
Monday  through  Friday. 

List  of  SubjecU  in  7  CFR  Fart  419 

Crop  insurance,  Texas  dtnis. 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act  as  amended  (7  U.S.C  1501  et  seq.]. 
the  Federal  Crop  Insurance  CorporaticHi 
hereby  proposes  to  revise  and  reissue 
the  Texas  Citrus  Crop  Insurance 
Regulations  (7  CFR  Part  413),  effective 
for  the  1987  and  succeeding  cn^  years. 
to  read  as  follows: 

PART  413— TEXAS  CITRUS 
INSURANCE  REGULATIONS 

Subpart— Regulations  for  the  1M7  and 
Succeedhig  Crop  Years 

413.1  Availability  of  Texaa  diras  aof 
insurance. 

413.2  Premium  rates  and  ammmts  of 
insurance. 

413.3  OMB  control  numl>ers. 

413.4  Creditors. 

41 3 J    Good  faith  reliance  on 
misrepresentation. 

413.6  The  contract 

413.7  The  application  and  policy. 

Authority:  Sees.  506.  516,  Pub.  L  75-43a  S2 
SUt.  73. 77.  as  amended  (7  U.&C  1506,  ISie^ 

Subpart— Regulations  for  the  1M7  and 
Succeeding  Crop  Years 

S413.1    AvaKaMRty  of  Texas  dims  erep 

Insurance. 

Insurance  shall  be  offered  under  the 
provisions  of  this  subpart  on  citrus  in 
counties  within  limits  prescribed  by  and 
in  accordance  with  the  provisions  of  the 
Federal  Crop  Insurance  Act  as 
amended.  The  counties  shall  be 
designated  by  the  Manager  of  tlie 
Corporation  from  those  approved  by  the 
Board  of  Directors  of  the  Corporatioo. 

§413.2    Premium  rates  and  amounto  ef 
insurance. 

(a)  The  Manager  shall  establish 
premium  rates  and  amounts  if  insurance 
for  citrus  which  will  be  included  in  the 
actuarial  table  on  file  in  appUcable 
service  offices  imd  which  may  be 
changed  from  year  to  year. 

(b)  At  the  time  the  application  for 
insurance  is  made,  the  applicant  will 
elect  an  amount  of  insurance  per  acre 
from  among  those  amounts  shown  on 
the  actuarial  table  for  the  crop  year. 
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§413.3    0MB  control  number* 

0MB  control  numbers  are  contained 
in  Subpart  H  to  Part  400  in  Title  7  CFR. 

§413.4    Crcdttors. 

An  interest  of  a  person  in  an  insured 
crop  existing  by  virtue  of  a  lien, 
mortgage,  garnishment,  levy,  execution, 
bankruptcy,  involuntary  transfer  or 
other  similar  interest  shall  not  entitle  the 
holder  of  the  interest  to  any  beneflt 
under  the  contract. 

§413.5    Good  faitt)  r«<lanc«  on 
mtorepfe— ntattoa 

Notwithstanding  any  other  provision 
of  the  Texas  Citrus  insurance  contract, 
whenever 

(a)  An  insured  under  a  contract  of 
crop  insurance  entered  into  under  these 
regulations,  as  a  result  of  a 
misrepresentation  or  other  erroneous 
action  or  advice  by  an  agent  or 
employee  of  the  Corporation: 

(1)  Is  indebted  to  the  Corporation  for 
additional  premiums;  or 

(2)  Has  suffered  a  loss  to  a  crop  which 
is  not  insured  or  for  which  the  insured  is 
not  entitled  to  an  indemnity  because  of 
failure  to  comply  with  the  terms  of  the 
insurance  contract,  but  which  the 
insured  believed  to  be  insured,  or 
believed  the  terms  of  the  insurance 
contract  to  have  been  complied  with  or 
waived;  and 

(b)  The  Board  of  Directors  of  the 
Corporation,  or  the  Manager  in  cases 
involving  not  more  than  $100,000  finds 
that: 

(1)  An  agent  or  employee  of  the 
Corporation  did  in  fact  make  such 
misrepresentation  or  take  other 
erroneous  action  or  give  erroneous 
advice; 

(2)  Said  insured  relied  thereon  in  good 
faith:  and 

(3)  to  require  the  payment  of  the 
additional  premiums  or  to  deny  such 
insured's  entitlement  to  the  idemnity 
would  not  be  fair  and  equitable,  such 
insured  shall  be  granted  relief  the  same 
as  if  otherwise  entitled  thereto. 
Application  for  relief  under  this  section 
must  be  submitted  to  the  Corporation  in 
writing. 

§  413.6    The  contract 

The  insurance  contract  shall  become 
effective  upon  the  acceptance  by  the 
Corporation  of  a  duly  executed 
application  for  insurance  on  a  form 
prescribed  by  the  Corporation.  The 
contract  shall  cover  the  citrus  crop  as 
provided  in  the  policy.  The  contract 
shall  consist  of  the  application,  the 
policy,  and  the  county  actuarial  Table. 
Any  changes  made  in  the  contract  shall 
not  affect  its  continuity  from  year  to 
year  The  forms  refei  red  to  in  the 


contract  are  available  at  the  applicable 
service  offices. 

§413.7    TTm  application  and  poNcy. 

(a)  Application  for  insurance  on  a 
form  prescribed  by  the  Corporation  may 
be  made  by  any  person  to  cover  such 
person's  share  in  the  citrus  crop  as 
landlord,  owner-operator,  or  tenant.  The 
application  shall  be  submitted  to  the 
Corporation  at  the  service  office  on  or 
before  the  applicable  closing  date  on  file 
in  the  service  office. 

(b)  The  Corporation  may  discontinue 
the  acceptance  of  applications  in  any 
county  upon  its  determination  that  the 
insurance  risk  is  excessive,  and  also,  for 
the  same  reason,  may  reject  any 
individual  application.  The  Manager  of 
the  Corporation  is  authorized  in  any 
crop  year  to  extend  the  closing  date  for 
submitting  applications  in  any  county, 
by  placing  the  extended  date  on  file  in 
the  applicable  service  offices  and 
publishing  a  notice  in  the  Federal 
Register  upon  the  Manager's 
determination  that  no  adverse 
selectivity  will  result  during  the  period 
of  such  extension.  However,  if  adverse 
conditions  should  develop  during  such 
period,  the  Corporation  will  immediately 
discontinue  the  acceptance  of 
applications. 

(c)  In  accordance  with  the  provisions 
governing  changes  in  the  contract 
contained  in  policies  issued  under  FCIC 
regulations  for  the  1987  and  succeeding 
crop  years,  a  contract  in  the  form 
provided  for  under  this  subpart  will 
come  into  effect  as  a  continuation  of  a 
citrus  insurance  contract  issued  under 
such  prior  regulations,  without  the  filing 
of  a  new  application. 

(d)  The  application  for  the  1987  and 
succeeding  crop  years  is  found  at 
Subpart  D  of  Part  400— General 
Administrative  Regulations  (7  CFR 
400.37,  400.38)  and  may  be  amended 
from  time  to  time  for  subsequent  crop 
years.  The  provisions  of  the  Texas 
Citrus  Insurance  Policy  for  the  1987  and 
succeeding  crop  years  are  as  follows: 

DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

Texas  Citrus — Crop  Insurance  Policy 

(This  is  a  continuous  contract.  Refer  to 
Section  15.) 

AGREEMENT  TO  INSURE:  We  will 
provide  the  insurance  described  in  this  policy 
in  return  for  the  premium  and  your 
compliance  with  all  applicable  provisions. 

Throughout  this  policy,  "you"  and  "your" 
refer  to  the  insured  shown  on  the  accepted 
Application  and  "we,"  "us,"  and  "our "  refer 
to  the  Federal  Crop  Insurance  Corporation. 
Terms  and  Conditions 

1.  Causes  of  loss. 


a.  The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 
the  following  causes  occurring  within  the 
insurance  period: 

(1)  Freeze; 

(2)  Excess  moisture: 

(3)  Hail: 

(4)  Fire: 

(5)  Tornado: 

(6)  Cyclone: 

(7)  Failure  of  the  irrigation  water  supply 
due  to  an  unavoidable  cause  occurring  after 
insurance  attaches;  or 

(8)  Direct  Mediterranean  Fruit  Fly  damage: 
unless  those  causes  are  excepted,  excluded, 
or  limited  by  the  actuarial  table  or  section 
9e(9).  Direct  Mediterranean  Fruit  Fly  damage 
will  t)e  actual  physical  damage  to  the  citrus 
on  the  unit  which  causes  such  citrus  to  be 
unmarketable  and  will  not  include 
unmarketability  of  such  citrus  as  a  direct 
result  of  a  quarantine,  boycott,  or  refusal  to 
accept  the  citrus  by  any  entity  without  regard 
to  actual  physical  damage  to  such  citrus. 

b.  We  will  not  insure  against  any  loss  of 
production  due  to: 

(1)  Fire,  where  weeds  and  other  forms  of 
undergrowth  have  not  been  controlled  or  tree 
pruning  debris  has  not  been  removed  from 
the  grove; 

(2)  The  neglect,  mismanagement,  or 
wrongdoing  of  you.  any  member  of  your 
household,  your  tenants,  or  employees: 

(3)  The  failure  to  follow  recognized  good 
citrus  grove  practices; 

(4)  The  Impoundment  of  water  by  any 
governmental,  public,  or  private  dam  or 
reservoir  project; 

(5)  The  failure  or  breakdown  of  Irrigation 
equipment  or  facilities; 

(6)  The  failure  to  carry  out  a  good  citrus 
irrigation  practice:  or 

(7)  Any  cause  not  specified  in  section  la  as 
an  insured  loss. 

2.  Crop,  acreage,  and  share  insured. 

a.  The  crop  insured  will  be  any  of  the 
following  citrus  types  which  are  grown  on 
insured  acreage  and  for  which  a  guarantee 
and  premium  rate  are  provided  by  the 
actuarial  table,  which  you  elect: 

Type  I — Early  and  midseason  oranges; 

Type  II — Late  oranges  (including  Temples); 

Type  III — Grapefruit,  except  the  Star  Ruby 
and  Ruby  Red  varieties; 

Type  IV — Star  Ruby  variety  of  grapefruit; 
or 

Type  V — Ruby  Red  variety  of  grapefruit. 

b.  The  acreage  insured  for  each  crop  year 
will  be  that  acreage  of  citrus  located  on 
insurable  acreage  as  designated  by  the 
actuarial  table  and  in  which  you  have  a 
share,  as  reported  by  you  or  as  determined 
by  us,  wiiichever  we  elect. 

c.  The  insured  share  will  be  your  share  as 
landlord,  owner-operator,  or  tenant  in  the 
insured  citrus  on  the  date  insurance  attaches. 

d.  We  do  not  insure  any  acreage: 

(1)  Which  has  not  produced  an  average  of  3 
tons  or  oranges  or  grapefruit  per  acre  the 
previous  year  unless  inspected  by  us  and  we 
agree,  in  writing,  to  the  amount  of  insurance 
coverage:  or 

(2)  If  the  practices  carried  out  are  not  in 
accordance  with  the  practices  for  which  the 
premium  rates  have  been  established. 
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c.  Insurance  will  not  attach  until  any 
acreage  has  been  inspected  and  accepted  by 
us: 

(1)  For  the  crop  year  the  application  is 
filed: 

(2)  Acquired  for  the  crop  year:  or 

|3)  Without  acceptable  production  records. 

f.  We  may  limit  the  insured  acreage  to  any 
acreage  limitation  established  under  any  Act 
of  Congress,  if  we  advise  you  of  the  limit 
prior  to  the  date  insurance  attaches. 

3.  Report  of  acreage,  share,  number  of 
trees,  and  practice. 

You  must  report  on  our  form: 

a.  All  the  acreage  of  citrus  in  the  county  in 
which  you  have  a  share; 

b.  The  practice; 

c.  Your  share  on  the  date  insurance 
attaches; 

d.  The  number  of  bearing  trees:  and 

e.  The  number  of  trees  topped,  hedged,  or 
pruned. 

You  must  designate  separately  any  acreage 
that  is  not  insurable.  You  must  report  if  you 
do  not  have  a  share  if  any  citrus  grown  in  the 
county.  This  report  must  be  submitted 
annually  on  or  before  |une  30. 

All  indemnities  may  be  determined  on  the 
basis  of  information  you  submit  on  this 
report.  If  you  do  not  submit  this  report  by 
June  30,  we  may  elect  to  determine  by  unit 
the  insured  acreage,  share,  and  practice  or 
we  may  deny  liability  of  any  unit.  Any  report 
submitted  by  you  may  be  revised  only  upon 
our  approval. 

4.  Production  guarantees,  coverage  levels, 
and  prices  for  computing  indenmities. 

a.  The  production  guarantees,  coverage 
levels,  and  prices  for  computing  indemnities 
will  be  contained  in  the  actuarial  table. 

b.  The  production  gurantee  in  the  actuarial 
table  is  the  second  stage  guarantee.  The  first 
stage  guarantee  is  25  percent  of  the  second 
stage  guarantee.  The  stages  are: 

(1)  First  stage  applies  from  the  date 
insurance  attaches  until  April  1  of  the 
following  calendar  year  of  normal  bloom 
(Our  liabihty  will  be  limited  to  the  first  stage 
guarantee  if  the  fruit  was  damaged  during 
this  period  to  the  extent  that  growers  in  the 
area  generally  would  not  further  care  for  the 
crop);  and 

(2)  Second  stage  applies  from  April  1  of  the 
calendar  year  of  normal  bloom  through  the 
end  of  the  insurance  period. 

c.  Coverage  level  2  will  apply  if  you  have 
not  elected  a  coverage  level. 

d.  You  may  change  the  coverage  level  and 
price  election  on  or  before  the  closing  date 
for  submitting  applications  for  the  crop  year 
as  established  by  the  actuarial  table. 

5.  Annual  premium. 

a.  The  annual  premium  is  earned  and 
payable  on  the  date  insurance  attaches.  The 
amount  is  computed  by  multiplying  the 
production  guarantee  times  the  price  election, 
times  the  premium  rate,  times  the  insured 
acreage,  times  your  share  at  the  time 
insurance  attaches. 

b.  Interest  will  accrue  at  the  rate  of  one 
and  one-half  percent  (1-V4%)  simple  interest 
per  calendar  month,  or  any  part  thereof,  on 
any  unpaid  premium  balance  starting  on  the 
first  day  of  \he  month  following  the  first 
premium  billing  date. 

6.  Deductions  for  debt 


Any  unpaid  amount  due  us  may  be 
deducted  from  any  indemnity  payable  to  you 
or  from  any  loan  or  payment  due  you  under 
any  Act  of  Congress  or  program  administered 
by  the  United  States  Department  of 
Agriculture  or  its  Agencies. 

7.  Insurance  period. 

a.  Insurance  attaches  on  December  1  prior 
to  the  calendar  year  of  normal  bloom,  except: 

(1)  That  for  the  crop  year  following  a  crop 
year  in  which  substantial  damage  occurred, 
insurance  will  not  attach  until  the  acreage  is 
inspected  and  accepted  by  us  and  you  agree, 
in  writing,  to  the  production  guarantee  we 
determine  for  that  crop  yean 

(2)  That  for  the  initial  crop  year,  if  we 
accept  your  application  for  citrus  insurance 
after  December  1,  insurance  will  attach  on 
the  twentieth  day  after  you  sign  the 
application:  and 

(3)  If  additional  acreage  is  acquired  after 
the  acreage  reporting  date,  insurance  will  not 
attach  until  the  acreage  is  inspected  and 
accepted  by  us. 

b.  Insurance  ends  at  the  earliest  of: 

(1)  Total  destruction  of  the  citrus; 

(2)  Harvest: 

(3)  Final  adjustment  of  a  loss;  or 

(4)  May  31  of  the  calendar  year  following 
the  normal  year  of  bloom. 

8.  Notice  of  damage  or  loss. 

a.  In  case  of  damage  or  probable  loss: 

(1)  You  must  give  us  written  notice 
promptly: 

(a)  After  insured  damage  to  the  citnia 
becomes  apparent,  giving  the  date(s)  and 
cau8e(s)  of  such  damage;  or 

(b)  If  you  decide  not  to  further  care  for  or 
harvest  any  part  of  the  citrus  on  the  unit. 

(2)  You  must  give  us  notice  of  probable  loss 
at  least  15  days  before  the  beginning  of 
harvest  if  you  anticipate  a  loss  of  any  unit. 

(3)  If  probable  loss  is  later  determined, 
immediate  notice  must  be  given.  If  harvest 
will  begin  after  the  end  of  the  insurance 
period,  notice  must  be  given  on  or  before  the 
calendar  date  for  the  end  of  the  insurance 
period  (see  section  7b(4)). 

b.  You  must  obtain  written  consent  from  us 
before  you  destroy  any  of  the  citrus  which  is 
not  to  be  harvested. 

c.  We  may  reject  any  claim  for  indemnity  if 
any  of  the  requirements  of  this  section  or 
section  9  are  not  complied  with. 

9.  Claim  for  indemnity. 

a.  Any  claim  for  indemnity  on  a  unit  must 
be  submitted  to  us  on  our  form  not  later  than 
60  days  after  the  earliest  of: 

(1)  Total  destruction  of  the  citrus  on  the 
unit; 

(2)  Harvest  of  the  unit;  or 

(3)  The  calendar  date  for  the  end  of  the 
insurance  period  (see  section  76b(4)). 

b.  We  will  not  pay  any  indemnity  unless 
you: 

(1)  Establish  the  total  production  of  citrus 
on  the  unit  and  that  any  loss  of  production 
has  been  directly  caused  by  one  or  more  of 
the  insured  causes  during  the  insurance 
period;  and 

(2)  Furnish  all  information  we  require 
concerning  the  loss. 

c.  The  indemnity  will  be  determined  on 
each  unit  by: 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee; 


(2)  Subtracting  therefrom  the  total 
production  of  citrus  to  be  counted  (see 
section  9e): 

(3)  Multiplying  the  remainder  by  price 
election:  and 

(4)  Multiplying  this  result  by  your  share. 

d.  If  the  information  reported  by  you  under 
section  3  of  the  policy  results  in  a  lower 
premium  than  the  actual  premium  determined 
to  be  due,  the  production  guarantee  on  the 
unit  will  be  computed  on  the  information 
reported  but  all  production  from  insurable  - 
acreage,  whether  or  not  reported  as 
insurable,  will  count  against  the  production 
guarantee. 

e.  The  total  production  to  be  counted  for  a 
unit  will  include  all  harvested  and  appraiaed 
production. 

(1)  Any  citrus  production  which  is  not 
marketed  as  fresh  fruit  and  due  to  insurabie 
causes  does  not  contain  120  or  more  gaikma 
of  juice  per  ton.  will  be  adjusted  by: 

(a)  Dividing  the  gallons  of  juice  per  ton 
obtained  from  the  damaged  citrus  by  120;  and 

(b)  Multiplying  the  result  by  the  number  of 
tons  of  such  dtrus.  If  individual  records  of 
juice  content  are  not  available,  an  average 
juice  content  will  be  used. 

(2)  Where  the  actuarial  table  providea  for 
and  you  elect  the  fresh  fruit  option,  citrus 
production  which  is  more  marketable  as  freah 
fruit  due  to  insurable  causes  will  be  ad|aaled 
by: 

(a)  Dividing  the  value  per  ton  of  the 
damaged  citrus  by  the  price  of  undamaged 
citrus;  and 

(b)  Multiplying  die  results  by  the  number  of 
tons  of  such  citrus. 

The  applicable  price  for  undamaged  dtrvs 
will  be: 

(a)  The  local  market  price  the  week  before 
damage  occurred,  or 

(b)  The  contract  price  if  the  contract  was 
entered  into  between  the  producer  and  buyer 
before  damage  occurred. 

(3)  Any  production  wiU  be  considered 
marketed  or  marketable  as  fresh  fruit  unleta 
due  to  insurable  causes,  such  production  waa 
not  marketed  as  fresh  fruit. 

(4)  In  the  absence  of  acceptable  records  to 
determine  the  disposition  of  harvested  dtnia, 
we  may  elect  to  determine  such  disposition 
and  the  amount  of  such  production  to  be 
counted  for  the  unit 

(5)  Any  dtrus  on  the  ground  which  is  not 
picked  up  and  marketed  will  be  considered 
lost  if  the  damage  was  due  to  an  insured 
cause. 

(6)  Appraised  production  to  be  counted  will 
include: 

(a)  Unharvested  production,  and  potential 
production  lost  due  to  uninsured  causes  and 
failure  to  follow  recognized  good  dtrus  grove 
practices; 

(b)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned,  damaged  solely 
by  an  uninsured  cause  or  destroyed  by  yoa 
without  our  consent 

(7)  Any  appraisal  we  have  made  on  insured 
acreage  will  be  considered  production  to 
count  unless  the  appraised  production  is: 

(a)  Not  harvested  before  the  harvest  of  the 
insured  dtrus  type  becomes  general  in  the 
county; 

(b)  Harvested;  or 


farty^ 
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(c)  Further  damaged  by  an  insured  cause. 

(8)  The  amount  of  production  of  any 
unharvesfed  citrus  may  be  determined  on  the 
basis  of  Reld  appraisals  conducted  after  the 
end  of  the  insurance  period. 

(9)  If  you  elect  to  exclude  hail  and  Hre  as 
insured  causes  of  loss  and  the  citrus  is 
damaged  by  hail  or  fire,  appraisals  will  be 
made  in  accordance  with  Form  FCl-78. 
"Request  to  Exclude  Hail  and  Fire." 

(10)  The  commingled  production  of  units 
will  be  allocated  to  such  units  in  proportion 
to  our  liability  on  the  harvested  acreage  of 
each  unit. 

f.  You  must  not  abandon  any  acreage  to  us. 

g.  You  may  not  sue  us  unless  you  have 
complied  with  all  policy  provisions.  If  a  claim 
is  denied,  you  may  sue  us  in  the  United 
States  District  Court  under  the  provisions  of  7 
U.S.C  isae(c).  You  must  bring  suit  within  12 
months  of  the  date  notice  of  denial  is 
received  by  you. 

h.  We  have  a  policy  for  paying  your 
indemnity  within  30  days  of  our  approval  of 
jrour  daim.  or  entry  of  a  final  judgment 
against  us.  We  will,  in  no  instance,  be  liable 
for  the  payment  of  damages,  attorney's  fees. 
or  other  charges  in  connection  with  any  claim 
for  indemnity,  whether  we  approve  or 
disapprove  such  claim.  We  will,  however, 
pay  simple  interest  computed  on  the  net 
indemnity  ultimately  found  to  be  due  by  us  or 
by  a  foul  "judgment  from  and  including  the 
61st  day  after  the  date  you  sign,  date,  and 
submit  to  as  the  properly  completed  daim  for 
indemnity  form,  if  the  reason  for  our  failure 
to  timely  pay  is  not  due  to  your  failure  to 
provide  information  or  other  material 
necessary  for  the  computation  or  payment  of 
the  indemnity.  The  interest  rate  will  be  that 
established  by  the  Secretary  of  the  Treasury 
under  sectioo  12  of  the  Contract  Disputes  Act 
of  1978  (41  U.S.C.  611).  and  published  in  the 
Fedanl  Ragiatar  semiannually  on  or  about 
January  1  and  July  1.  The  interest  rate  to  be 
paid  on  any  indemnity  will  vary  with  the  rate 
announced  by  the  Secretary  of  the  Treasury. 

i.  If  you  die.  disappear  or  are  judidally 
declared  incompetent,  or  if  you  are  an  entity 
other  than  an  individual  and  such  entity  is 
dissolved  after  the  date  insurance  attaches 
for  any  crop  year,  any  indemnity  will  be  paid 
to  the  person(s)  we  determine  to  be 
benefidally  entitled  thereto. 

j.  If  you  have  other  fire  insurance,  fire 
damage  occurs  during  the  insurance  period, 
and  you  have  not  elected  to  exclude  fu* 
insurance  from  this  policy,  we  will  be  Uable 
for  loss  due  to  fire  only  for  the  smaller  of: 

(1)  The  amount  of  indemnity  determined 
pursuant  to  this  contract  without  regard  to 
any  other  insurance:  or 

(2)  The  amount  by  which  the  loss  from  fire 
exceeds  the  indemnity  paid  pr  payable  under 
such  other  insurance.  For  the  purpose  of  this 
section,  the  amount  of  loss  from  fire  will  be 
the  dinerence  between  the  fair  market  value 
of  the  production  on  the  unit  before  the  fire 
and  after  the  fire. 

10.  Concealment  or  fraud. 

We  may  void  the  contract  on  any  crops 
insured  without  affecting  your  liability  for 
premiums  or  waiving  any  right,  including  the 
right  to  collect  any  amount  due  us  if.  at  any 
time,  you  have  concealed  or  misrepresented 
any  material  fact  or  committed  any  fraud 


relating  to  the  contract.  Such  voidance  will 
be  effective  as  of  the  beginning  of  the  crop 
year  with  respect  to  which  sudi  act  or 
omission  occurred. 

11.  Transfer  of  right  to  indemnity  on 
insured  share. 

If  you  transfer  any  part  of  your  share 
during  the  crop  year,  you  may  transfer  your 
right  to  an  indemnity.  The  transfer  must  be  on 
our  form  and  approved  by  us.  We  may  collect 
the  premium  from  either  you  or  your 
transferee  or  both.  The  transferee  will  have 
all  rights  and  responsibilities  under  the 
contract 

12.  Assignment  of  indemnity. 

You  may  assign  to  another  party  your  right 
to  an  indemnity  for  the  crop  year,  only  on  our 
form  and  with  our  approval.  The  assignee 
will  have  the  right  to  submit  the  loss  notices 
and  forms  required  by  the  contract. 

13.  Subrogation.  (Recovery  of  loss  from  a 
third  party.) 

Because  you  may  be  able  to  recover  all  or  a 
part  of  your  loss  from  someone  other  than  us, 
you  must  do  all  you  can  to  preserve  any  such 
right.  If  we  pay  you  for  your  loss,  then  your 
right  of  recovery  will  at  our  option  belong  to 
us.  If  we  recover  more  than  we  paid  you  plus 
our  expenses,  the  excess  will  be  paid  to  you. 

14.  Records  and  access  to  grove. 

You  must  keep,  for  2  years  after  the  time  of 
loss,  records  of  the  harvesting,  storage, 
shipment  sale,  or  other  disposition  of  all 
citrus  produced  on  each  unit  including 
separate  records  showing  the  same 
information  for  production  from  any 
uninsured  acreage.  Any  person  designated  by 
us  will  have  access  to  such  records  and  the 
grove  for  purposes  related  to  the  contract. 

15.  Life  of  contract  Cancellation  and 
termination. 

a.  This  contract  will  be  in  effect  for  the 
crop  year  specified  on  the  apphcation  and 
may  not  be  canceled  by  you  for  such  crop 
year.  Thereafter,  the  contract  will  continue  in 
force  for  each  succeeding  crop  year  unless 
conceled  or  terminated  as  |Ht>vided  in  this 
section. 

b.  This  contract  may  be  canceled  by  either 
you  or  OS  for  any  succeeding  crop  year  by 
giving  written  notice  on  or  before  the 
cancellation  date  preceding  such  crop  year. 

c.  This  contract  will  be  canceled  if  you  do 
not  furnish  satisfactory  records  of  production 
for  the  crop  year  prior  to  the  previous  crop 
year  on  or  before  the  cancellation  date.  If  you 
show,  prior  to  such  date,  to  our  satisfaction, 
that  records  are  unavailable  due  to 
conditions  beyond  your  control,  such  as  fire, 
flood,  or  other  natural  disaster,  the  Field 
Acturial  Office  may  assign  a  yield  for  that 
year. 

d.  This  contract  will  teminate  as  to  any 
crop  year  if  any  amount  due  us  on  this  or  any 
other  contract  with  you  is  not  paid  on  or 
before  the  termination  date  preceding  such 
crop  year  for  the  contract  on  which  the 
amount  is  due.  The  date  of  payment  of  the 
amount  due: 

(1)  If  deducted  an  indemnity  claim  will  be 
the  date  you  sign  the  claim;  or 

(2)  If  deducted  from  payment  under  another 
program  administered  by  the  United  States 
Department  of  Agriculture  will  be  the  date 
both  such  other  payment  and  setoff  are 
approved. 


e.  The  cancellation  and  termination  dates 
are  November  30  prior  to  the  date  insurance 
attaches. 

f.  If  you  die  or  are  judicially  declared 
incompetent,  or  if  you  are  an  entity  other 
than  an  individual  and  such  entity  is 
dissolved,  the  contract  will  terminate  as  of 
the  date  of  death,  judidal  declaration,  or 
dissolution.  If  such  event  occurs  after 
insurance  attaches  for  any  crop  year,  the 
contract  will  continue  in  force  through  the 
crop  year  and  terminate  at  the  end  thereof. 
Death  of  a  partner  in  a  partnership  will 
dissolve  the  partnership  unless  the 
partnership  agreement  provides  otherwise.  If 
two  or  more  persons  having  a  joint  interest 
are  insured  jointly,  death  of  one  of  the 
persons  will  dissolve  the  joint  entity. 

g.  The  contract  will  terminate  if  no 
premium  is  earned  for  5  consecutive  jrears. 

16.  Contract  changes. 

We  may  change  any  terms  and  provisions 
of  the  cont.-act  from  year  to  year.  If  your  price 
election  at  which  indemnities  are  computed 
is  no  longer  offered,  the  actuarial  fable  will 
provide  the  price  election  which  you  are 
deemed  to  have  elected.  All  contract  changes 
will  be  available  at  your  service  office  by 
August  31  preceding  the  cancellation  date. 
Acceptance  of  any  changes  will  be 
conclusively  presumed  in  the  absence  of  any 
notice  from  you  to  cancel  the  contract. 

17.  Meaning  of  terms. 

For  the  purposes  of  Texas  citrus  crop 
insurance: 

a.  "Actuarial  table**  means  the  forms  and 
related  material  for  the  crop  year  approved 
by  us  which  are  available  for  public 
inspection  in  your  service  office  and  which 
show  the  production  guarantees,  coverage 
levels,  premium  rates,  prices  for  computing 
indemnities,  practices,  insurable  and 
uninsurable  acreage,  and  related  information 
regarding  citrus  insurance  in  the  county. 

b.  "Contiguous  land"  means  land  of  the 
same  ownership  or  rented  for  cash  or  a  fixed 
commodity  which  is  touching  at  any  point 
except  that  land  which  is  separated  by  only  a 
public  or  private  right-of-way  will  be 
considered  contiguous. 

c.  "County"  means  the  county  shown  on 
the  application  and  any  additional  land 
located  in  a  local  produdng  area  bordering 
on  the  county  as  shown  by  the  actuarial 
table. 

d.  "Crop  year"  means  the  period  beginning 
with  the  date  insurance  attaches  to  the  citrus 
crop  and  extending  through  normal  harvest 
time,  and  will  be  designated  by  the  calendar 
year  following  the  year  in  which  the  bloom  is 
normally  set. 

e.  "Cydone"  means  severe  weather 
consisting  of  high  winds  and/or  rain  with  the 
intensity  of  storm  or  hurricane,  so  designated 
by  the  U.S.  Weather  Service,  with  one  or 
more  closed  isobars. 

f.  "Harvest"  means  the  severance  of 
mature  dtrus  from  the  tree  either  by  pulling, 
picking,  or  severing  by  mechanical  or 
chemical  means,  or  picking  up  the  marketable 
fruit  from  the  ground. 

g.  "Hedged"  means  to  cut  back  the  side 
branches  for  better  or  more  fruitful  gro%vth. 
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h.  "Insurable  acreage"  means  the  land 
classified  as  insurable  by  us  and  shown  as 
such  by  the  actuarial  table. 

i.  "Insured"  means  the  person  who 
submitted  the  application  accepted  by  us. 

j.  "Loss  ratio"  means  the  ratio  of 
indemnity(ies)  to  premium(8). 

k.  "Person"  means  an  individual, 
partnership,  association,  corporation,  estate, 
trust,  or  other  business  enterprise  or  legal 
entity,  and  wherever  applicable,  a  Slate,  a 
political  subdivision  of  a  State,  or  any  agency 
thereof. 

1.  "Service  office"  means  the  office 
servicing  your  contract  as  shown  on  the 
application  for  insurance  or  such  other 
approved  o^ice  as  may  be  selected  by  you  or 
designated  by  us. 

m.  "Tenant"  means  a  person  who  rents 
land  from  another  person  for  a  share  of  the 
citrus  or  a  share  of  the  proceeds  therefrom. 

n.  'Topped"  means  to  cut  back  the  upper 
branches  for  better  or  more  fruitful  growth. 

o.  "Unit"  means  all  Insurable  acreage  of 
any  one  of  the  citrus  types  referred  to  in 
section  2  of  this  policy,  located  on  contiguous 
land,  on  the  date  insurance  attaches  for  the 
crop  yean 

(1)  In  which  you  have  a  100  percent  share: 
or 

(2)  Which  is  owned  by  one  entity  and 
operated  by  another  entity  on  a  share  basis. 
Land  rented  for  cash,  a  fixed  commodity 
payment,  or  any  consideration  other  than  a 
share  in  the  citrus  on  such  land  will  be 
considered  as  owned  by  the  lessee.  Units  will 
be  determined  when  the  acreage  is  reported. 
Errors  in  reporting  units  may  be  corrected  by 
us  when  adjusting  a  loss.  We  may  consider 
any  acreage  and  share  thereof  reported  by  or 
for  your  spouse  or  child  or  any  member  of 
your  household  to  be  your  bona  fide  share  or 
the  bona  fide  share  of  any  other  person 
having  an  interest  therein. 

18.  Descriptive  headings. 

The  descriptive  headings  of  the  various 
policy  terms  and  conditions  are  formulated 
for  convenience  only  and  are  not  intended  to 
affect  the  construction  or  meaning  of  any  of 
the  provisions  of  the  contract. 

19.  Determinations. 

All  determinations  required  by  the  policy 
will  be  made  by  us.  If  you  disagree  with  our 
determinations,  you  may  obtain 
reconsideration  of  or  appeal  those 
determinations  in  accordance  with  Appeal 
Regulations. 

20.  Notices. 

All  notices  required  to  be  given  by  you 
must  be  in  writing  and  received  by  your 
service  office  within  the  designated  time 
unless  otherwise  provided  by  the  notice 
requirement.  Notices  required  to  be  given 
immediately  may  be  by  telephone  or  in 
person  and  confirmed  in  writing.  Time  of  the 
notice  will  be  determined  by  the  time  of  our 
receipt  of  the  written  notice. 

Done  in  Washington.  D.C.,  on  June  3, 1985. 
Merritt  W.  Sprague, 

Manager,  Federal  Crop  Insurance 
Corporation. 

[FR  Doc.  85-18885  Filed  8-8-85;  8:45  amj 
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7  CFR  Part  439 
(Docket  No.  0019A] 

Almond  Crop  Insurance  Regulations 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Proposed  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  revise 
and  reissue  the  Almond  Crop  Insurance 
Regulations  (7  CFR  Part  439).  effective 
for  the  1986  and  Succeeding  crop  years. 
The  intended  e^ect  of  this  rule  is  to 
provide  for:  (1)  Adding  as  a  cause  of  loss 
the  unavoidable  failure  of  irrigation 
water  supply  after  insurance  attaches; 
(2)  changing  to  a  mandatory  "Actual 
Production  History"  (APH)  basis  by 
removing  the  Premium  Adjustment 
Table  and  providing  for  cancellation  for 
not  furnishing  records;  (3)  changing  the 
method  of  computing  indemnities  when 
acreage,  share,  or  practice  is 
underreported;  (4)  changing  the 
cancellation  and  termination  dates;  (5) 
adding  a  definition  of  "Loss  ratio"  and 
amending  the  definitions  for 
"Contiguous  land"  and  "Total  meat 
pounds";  and  (6)  deleting  a  provision  of 
"unit  definition"  allowing  division  of 
land  in  the  unit.  The  authority  for  the 
promulgation  of  this  nile  is  contained  in 
the  Federal  Crop  Insurance  Act,  as 
amended. 

DATE:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  September  9, 
1985,  to  be  sure  of  consideration. 
ADDRESS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  the 
Office  of  the  Manager,  Federal  Crop 
Insurance  Corporation.  Room  4096. 
South  Building.  U.S.  Department  of 
Agriculture,  Washington.  D.C.  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  Agriculture,  Washington.  D.C.  20250. 
telephone  (202)  447-3325. 
SUPPt^MENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  No.  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  simset  review  date 
established  for  these  regulations  is  May 
1.1990. 

Merritt  W.  Sprague.  Manager,  FCIC 
has  determined  that  this  action  (1)  is  not 
a  major  rule  as  defined  by  Executive 
Order  No.  12291  because  it  will  not 
result  in;  (a)  An  annual  e^ect  on  the 
economy  of  $100  milUon  or  more;  (b) 
major  increases  in  costs  or  prices  for 


consumers,  individual  industries, 
federal.  State,  or  local  governments,  or  a 
geographical  region;  or  [t]  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets;  and  (2)  will  not  increase  the 
federal  paperwork  burden  for 
individuals,  small  businesses,  and  other 
persons. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this 
proposed  rule  applies  are:  Title — Crop 
Insurance;  Number  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
3015,  Subpart  V.  published  at  48  FR 
29115.  June  24, 1983. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment  health,  and 
safety,  llterefore.  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Other  than  minor  changes  in  language 
and  format,  the  principal  changes  in  the 
almond  policy  are: 

1.  Section  l.a.(7) — Add  the  failure  of 
the  irrigation  water  supply  because  of 
unavoidable  cause  as  an  insivable 
cause  of  loss.  This  clarifies  intent  since 
it  is  implied  in  Section  2.d.(l). 

2.  Section  3.d. — Delete  this  section 
because  the  provision  requiring 
production  history  for  insurable  acreage 
on  each  unit  is  now  covered  in  Section 
15.C. 

3.  Section  5. — ^Remove  the  Premium 
Adjustment  Table.  The  crop  will  be 
insured  on  an  actual  production  history 
(APH)  basis  and  coverages  wiU. 
therefore,  refiect  the  actual  production 
history  of  the  crop  on  the  unit.  Insureds 
with  good  loss  experience  who  are  now 
receiving  a  premium  discoiuit  are 
protected  since  they  may  retain  a 
discount  under  the  present  schedule 
through  the  1990  crop  year  or  until  their 
loss  experience  causes  them  to  lose  the 
advantage,  whichever  is  eariier. 

4.  Section  5. — Remove  the  provisions 
for  the  transfer  of  insurance  experience 
and  for  premium  computation  when 
insurance  has  been  continuous.  Deletion 
of  the  Premium  Adjustment  Table 
eliminates  the  need  for  these  provisions. 

5.  Section  9.d. — Change  the  method 
for  computation  of  indemnities  when 
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acres  are  underreported.  The  production 
from  all  acres  will  be  applied  against  the 
reported  acres  in  calculating 
indemnities.  This  change  will  reduce  the 
indemnities  when  acres  are 
underreported  and  will  reduce  the 
complexity  of  calculations. 

6.  Section  15.C. — Add  a  clause  to 
cancel  the  contract  if  production  history 
is  not  furnished  by  the  cancellation  date. 
An  exception  will  be  allowed  if  the 
insured  can  show,  prior  to  the 
cancellation  date,  that  records  are 
unavailable  due  to  conditions  beyond 
the  insured's  control.  This  clause  is 
required  by  the  proposed  change  to 
mandatory  APH. 

7.  Section  15.e. — Change  the 
cancellation  and  termination  date  from 
December  10  to  December  31.  This 
change  is  made  to  coincide  with  the 
sales  dosing  date. 

a  Section  17.b.  and  1.— Redefine 
"Contiguous  land"  and  'Total  meat 
pounds" 

9.  Section  17.h.— Add  a  definition  for 
the  term  "Loss  Ratio"  to  clarify  its  use  in 
Section  5. 

10.  Section  17 jn.— Amend  the  "Unit" 
definition  by  deleting  the  provision 
allowing  unit  division.  The  difficulty  of 
maintaining  and  auditing  accurate  and 
adequate  records  of  production  by  small 
units  require  elimination  of  this 
provision. 

FCIC  is  soliciting  public  comment  on 
this  proposed  rule  for  30  day's  after 
publication  in  the  Federal  Register.. 
Written  comments  will  be  available  for 
public  inspection  in  the  Office  of  the 
Manager.  Room  4096.  South  Building. 
U.S.  Department  of  Agriculture, 
Washington.  D.C.  20250,  during  regular 
business  hours,  Monday  through  Friday. 

list  of  Subjects  in  7  CFR  Part  439 

Crop  insurance,  Almonds. 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act  as  amended  (7  U.S.C  1501  et  seq], 
the  Federal  Crop  Insurance  Corporation 
hereby  proposes  to  revise  and  reissue 
the  Almond  Crop  Insurance  Regulations 
(7  CFR  Part  439),  effective  for  the  1986 
and  succeeding  crop  years,  to  read  as 
follows: 

PART  439— ALMOND  C«OP 
INSURANCE  REGULATIONS 

Subpart:  Regutetjons  tor  the  1986  and 
Succeeding  Crop  Years 

439.1  Availabilty  of  almond  crop  insurance. 

439.2  Premium  rates,  production  guarantees, 
coverage  levels,  and  prices  at  which 
indemnities  shall  be  computed. 


439.3  OMB  control  numbers. 

439.4  Creditors. 

439.5  Good  faith  reliance  on 
misrepresenta  tion. 

439.6  The  contract. 

439.7  The  application  and  policy. 
Authority:  Sees.  506,  516,  Pub.  L  75-430.  52 

Stat.  73,  77,  as  amended  (7  U.S.C.  1508. 1516). 


§430.1    AvailabHftyofalniandcrop 
Insurance. 

Insurance  shall  be  offered  under  the 
provisions  of  this  subpart  on  almonds  in 
counties  within  the  limits  prescribed  by 
and  in  accordance  with  the  provisions  of 
the  Federal  Crop  Insurance  Act  as 
amended.  The  counties  shall  be 
designated  by  the  Manager  of  the 
Corporation  from  those  approved  by  the 
Board  of  Directors  of  the  Corporation. 

§  439.2    Premium  rate*.  pn>duction 
guarantee*,  coverag*  lavete,  and  *t  wtWctt 
in<lemniti*s  shaU  b*  computed. 

(a)  The  Manager  shall  establish 
premium  rates,  production  guarantees, 
coverage  levels,  and  prices  at  which 
indemnities  shall  be  computed  for 
almonds  which  will  be  included  in  the 
actuarial  table  on  file  in  applicable 
service  offices  for  the  county  and  which 
may  be  changed  from  year  to  year. 

(b)  At  the  time  the  application  for 
insurance  is  niade.  the  applicant  will 
elect  a  coverage  level  and  price  at  which 
indemnities  will  be  computed  from 
among  those  levels  and  prices  contained 
in  the  actuarial  table  for  the  crop  year. 

§  439.3    OMB  control  numt>ers. 

OMB  control  numbers  are  contained 
in  Subpart  H  to  Part  400  in  Title  7  CFR. 

S  439.4    Creditors. 

An  interest  of  a  person  in  an  insured 
crop  existing  by  virtue  of  a  lien, 
mortgage,  garnishment  levy,  execution, 
bankruptcy,  involuntary  transfer  or 
other  similar  interest  shall  not  entitle  the 
holder  of  the  interest  to  any  benefit 
under  the  contract 

§  439.5    Good  fattti  rettance  on 
mtTepre— ntation. 

Notwithstanding  any  other  provision 
of  the  Almond  insurance  contract 
whenever,  (a)  an  insured  under  a 
contract  of  crop  insurance  entered  into 
under  these  regulations,  as  a  result  of  a 
misrepresentation  or  other  erroneous 
action  or  advice  by  an  agent  or 
employee  of  the  Corporation:  (1)  Is 
indebted  to  the  Corporation  for 
additional  premiums:  or  (2)  has  suffered 
a  loss  to  a  crop  which  is  not  insured  or 
for  which  the  insured  is  not  entitled  to 
an  indemnity  because  of  failure  to 
comply  with  the  terms  of  the  insurance 
contract  but  which  the  insured  believed 


to  be  insured,  or  believed  the  terms  of 
the  insurance  contract  to  have  been 
complied  with  or  waived;  and  (b)  the 
Board  of  Directors  of  the  Corporation,  or 
the  Manager  in  cases  involving  not  more 
than  $10O,00O.oa  fmds  that  (1]  an  agent 
or  employee  of  the  Corp>oration  did  in 
fact  make  such  misrepresentation  or 
take  other  erroneous  action  or  give 
erroneous  advice;  (2)  said  insured  relied 
thereon  in  good  faith;  and  (3)  to  require 
the  payment  of  the  additional  premiums 
or  to  deny  such  insured's  entitlement  to 
the  indemnity  would  not  be  fair  and 
equitable,  such  insured  shall  be  granted 
relief  the  same  as  if  otherwise  entitled 
thereto.  Applications  for  relief  under 
this  section  must  be  submitted  to  the 
Corporation  in  writing. 

§439.6    The  contract 

The  insurance  contract  shall  become 
effective  upon  the  acceptance  by  the 
Corporation  of  a  duly  executed 
application  for  insurance  on  a  form 
prescribed  by  the  Corporation.  The 
contract  shall  cover  the  almond  crop  as 
provided  in  the  policy.  The  contract 
shall  consist  of  the  application,  the 
policy  and  the  county  actuarial  table. 
Any  changes  made  in  the  contract  shall 
not  affect  its  continuity  from  year  to 
year.  The  forms  referred  to  in  the 
contract  are  available  at  the  applicable 
service  offices. 

§  439.7    The  application  and  policy. 

(a)  Application  for  insurance  on  a 
form  prescribed  by  the  Corporation  may 
be  made  by  any  person  to  cover  such 
person's  share  in  the  almond  crop  as 
landlord,  owner-operator,  or  tenant.  The 
application  shall  be  submitted  to  the 
Corpration  at  the  service  office  on  or 
before  the  applicable  closing  date  on  Tile 
in  the  service  office. 

(b)  The  Corporation  may  discontinue 
the  acceptance  of  applications  in  any 
county  upon  its  determination  that  the 
insurance  risk  is  excessive,  and  also,  for 
the  same  reason,  may  reject  any 
individual  application.  The  Manager  of 
the  Corporation  is  authorized  in  any 
crop  year  to  extend  the  closing  date  for 
submitting  applications  in  any  county, 
by  placing  the  extended  date  on  file  in 
the  applicable  in  any  year  to  extend  the 
closing  date  for  submitting  applications 
in  any  county,  by  placing  the  extended 
date  on  file  in  the  applicable  service 
offices  and  publishing  a  notice  in  the 
Federal  Register  upon  the  Manager's 
determination  that  no  adverse 
selectivity  will  result  during  the  period 
of  such  extension.  However,  if  adverse 
conditions  should  develop  during  such 
period,  the  Corporation  will  immediately 
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discontinue  the  acceptance  of 
applications. 

(c)  In  accordance  with  the  provisions 
governing  changes  in  the  contract 
contained  in  policies  issued  under  FCIC 
regulations  tor  the  1986  and  succeeding 
crop  years,  a  contract  in  the  form 
provided  for  in  this  subpart  will  come 
into  effect  as  a  continuation  of  an 
almond  contract  issued  under  such  prior 
regulations,  without  the  fihng  of  a  new 
application. 

(d)  The  application  for  the  1986  and 
succeeding  crop  years  is  found  at 
Subpart  D  of  Part  4(>0 — General 
Administrative  Regulations  (7  CFR 
400.37,  400.38)  and  may  be  am.ended 
from  time  to  time  for  subsequent  crop 
years.  The  provisions  of  the  Almond 
Insurance  Policy  for  the  1986  and 
succeeding  crop  years  are  as  follows: 

DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

Almond  Crop  Insurance  Policy 

(This  is  a  continuous  contract.  Refer  to 
Section  15.) 

AGREEMENT  TO  INSURE:  We  will 
provide  the  insurance  described  in  this  policy 
in  return  for  the  premium  and  your 
compliance  with  all  applicable  provisions. 

Throughout  this  policy,  "you"  and  "your" 
refer  to  the  insured  shown  on  the  accepted 
Application  and  "we,"  "us,"  and  "our"  refer 
to  the  Federal  Crop  Insurance  CorporaUon. 
Terms  and  Conditions 

l.Causes  of  loss. 

a.  The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 
the  following  causes  occuring  within  the 
insurance  period: 

(1)  Adverse  weather  conditions; 

(2)  Fire: 

(3)  Wildlife; 

(4)  Earthquake: 

(5)  Volcanic  eruption: 

(6)  Direct  Mediterranean  Fruit  Fly  damage: 
or 

(7)  Failure  of  the  irrigation  water  supply 
due  to  an  unavoidable  cause  occurring  after 
insurance  attaches: 

unless  those  causes  are  excepted,  excluded, 
or  limited  by  the  actuarial  table  or  section 
9e(4).  Direct  Mediterranean  Fruit  Fly  damage 
will  be  actual  physical  damage  to  the 
almonds  which  causes  such  almonds  to  be 
considered  unmarketable  and  will  not 
include  unmarketability  of  such  almonds  as  a 
direct  result  of  a  quarantine,  boycott  or 
refusal  to  accept  the  almonds  by  any  entity 
without  regard  to  actual  physical  damage  to 
such  almonds. 

b  We  will  not  insure  against  any  loss  of 
production  due  to: 

(1)  The  neglect,  mismanagement  or 
wrongdoing  of  you,  any  member  of  your 
household,  your  tenants,  or  employees: 

(2)  The  failure  to  follow  recognized  good 
almond  farming  practices; 

(3)  The  impoundment  of  water  by  any 
governmental,  public,  or  private  dam  or 
reservior  project; 


(4)  The  failure  to  carry  out  a  good  almond 
irrigation  practice; 

(5)  The  breakdown  of  irrigation  equipment 
or  facilities;  or 

(6)  Any  cause  not  specified  in  section  la  as 
an  insured  loss. 

2.  Crop,  acreage,  and  share  insured. 

a.  The  crop  insured  will  be  almonds  which 
are  grown  on  insured  acreage  and  for  which  a 
guarantee  and  premium  rate  are  provided  by 
the  actuarial  table. 

b.  The  acreage  insured  for  each  crop  year 
will  be  almonds  grown  on  insurable  acreage 
as  designated  by  the  acturial  table  and  in 
which  you  have  a  share,  as  reported  by  you 
or  as  determined  by  us,  whichever  we  elect 

c.  The  insured  share  will  be  your  share  as 
landlord,  owner-operator,  or  tenant  in  the 
insured  almonds  at  the  time  insurance 
attaches. 

d.  We  do  not  insure  any  acreage: 

(1)  Which  is  not  irrigated;  or 

(2)  On  which  the  trees  have  not  reached  the 
seventh  growing  season  after  t)eing  set  out. 

e.  Insurance  may  attach  only  by  written 
agreement  with  us  on  any  acreage  with  less 
than  90  percent  of  a  stand,  based  on  the 
original  planting  pattern. 

f.  We  may  limit  the  insured  acreage  to  any 
acreage  limitation  established  under  any  Act 
of  Congress,  if  we  advise  you  of  the  limit 
prior  to  the  date  of  insurance  attaches. 

3.  Report  of  Acreage,  Share,  and  Practice. 
You  must  report  on  our  form: 

a.  All  the  acreage  of  almonds  in  the  county 
in  which  you  have  a  share; 

b.  The  practice;  and 

c.  Your  share  at  the  time  insurance 
attaches. 

You  must  designate  separately  any  acreage 
that  is  not  insurable.  You  must  report  if  you 
do  not  have  a  share  in  any  almonds  grown  in 
the  county.  This  report  must  be  submitted 
annually  on  or  before  December  31.  All 
indenmiUes  may  be  determined  on  the  basis 
of  information  you  submit  on  this  report.  If 
you  do  not  submit  this  report  by  the  reporting 
date,  we  may  elect  to  determine  by  unit  the 
insured  acreage,  share,  and  practice  or  we 
may  deny  liability  on  any  unit.  Any  report 
submitted  by  you  may  be  revised  only  upon 
our  approval. 

4.  Production  Guarantees,  Coverage  Levels, 
and  Prices  for  Computing  Indemnities. 

a.  The  production  guarantees,  coverage 
levels,  and  prices  for  computing  indemnities 
are  contained  in  the  actuarial  table. 

b.  Coverage  level  2  will  apply  if  you  have 
not  elected  a  coverage  level. 

c.  You  may  change  the  coverage  level  and 
price  election  on  or  before  the  closing  date 
for  submitting  applications  for  the  crop  year 
as  established  by  the  actuarial  table. 

5.  Annual  I»remium. 

a.  The  annual  premium  is  earned  and 
payable  on  the  date  insurance  attaches.  The 
amount  is  computed  by  multiplying  the 
production  guarantee  times  the  price  election. 
times  the  premium  rate,  times  the  insured 
acreage,  times  your  share  on  the  date 
insurance  attaches. 

b.  Interest  will  accrue  at  the  rate  of  one 
and  one-half  percent  [\Vt%)  simple  interest 
per  calendar  month,  or  any  part  thereof,  on 
any  unpaid  premium  balance  starting  on  the 


first  day  of  the  month  following  the  first 
premium  billing  date. 

c.  If  you  are  eligible  for  a  premium 
reduction  in  excess  of  5  percent  based  on 
your  insuring  experience  throngh  the  19M 
crop  year  under  the  terms  of  the  experience 
table  contained  in  the  almond  policy  in  effect 
for  the  1985  crop  year,  you  will  continue  to 
receive  the  benefit  of  that  reduction  subject 
to  the  following  conditions: 

(1]  No  premium  reduction  will  be  retained 
after  the  1990  crop  year 

(2)  The  premium  reduction  will  not  increase 
l>ecause  of  favorable  experience: 

(3)  The  premium  reduction  wrill  decrease 
because  of  unfavorable  experience  in 
accordance  with  the  terms  of  the  policy  In 
effect  for  the  1985  crop  yean 

(4)  Once  the  loss  ratio  exceeds  JO.  no 
further  premium  reduction  will  apply;  and 

(5)  Participation  must  be  continuous. 

6.  Deductions  for  debt. 

Any  unpaid  amount  due  us  may  be 
deducted  from  any  indemnity  payable  to  yoa 
or  from  any  loan  payment  due  you  tmder  any 
Act  of  Congress  or  program  administered  by 
the  United  States  Diepartment  of  Agricuhure 
or  its  Agencies. 

7.  Insurance  Period. 

Insurance  attaches  for  each  crop  year  on 
December  11  and  ends  at  the  earliest  of: 

a.  Total  destruction  of  the  almonds: 

b.  Harvest  of  the  almonds: 

c.  Final  adjustment  of  a  loss:  or 

d.  November  30. 

8.  Notice  of  Damage  or  Loss. 

a.  In  case  of  damage  or  probable  loss: 

(1)  You  must  give  us  nvritten  notice  if  during 
the  period  t>efore  harvest,  the  almonds  on 
any  unit  are  damaged  and  you  decide  not  to 
futher  care  for  or  harvest  any  part  of  them. 

(2)  You  must  give  us  notice  at  least  15  days 
before  the  beginning  of  harvest  if  you 
anticipate  a  loss  of  any  unit 

(3)  If  probable  loss  is  later  determined  or  if 
damage  occurs  during  harvest  immediate 
notice  must  t>e  given. 

(4)  In  addition  to  the  notices  required  by 
this  secUon,  if  you  are  going  to  claim  an 
indemnity  on  any  unit  we  must  be  given 
notice  not  later  than  10  days  after  the  earliest 
of: 

(a)  Total  destruction  of  the  almonds  on  the 
unit 

(b)  Harvest  of  the  unit  or 

(c)  Novemt>er  30. 

b.  You  must'obtain  written  consent  from  us 
before  you  destroy  any  of  the  ahnonds  which 
are  not  to  be  harvested. 

c.  We  may  reject  any  claim  for  indemnity  if 
any  of  the  requirements  of  this  section  or 
section  9  are  not  complied  with. 

9.  Claim  for  indemnity. 

a.  Any  claim  for  indemnity  on  {:  unit  must 
be  submitted  to  us  on  our  form  not  later  than 
60  days  after  the  earliest  of: 

(1)  Total  destruction  of  the  almonds  on  the 
unit 
(2]  Harvest  of  the  unit  or 
(3)  November  30. 

b.  We  will  not  pay  any  indemnity  unless 
you: 

(1)  Establish  the  total  production  of 
almonds  on  the  unit  and  that  any  loss  of 
production  has  t>een  directly  caused  by  one 
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or  more  of  the  insured  causes  during  the 
insurance  period:  and 

(2)  Furnish  all  information  we  require 
concerning  the  loss. 

c.  The  indemnity  will  be  determined  on 
each  unit  by: 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee: 

(2)  Subtracting  therefrom  the  total 
production  of  almonds  to  be  counted  (see 
section  9e): 

(3)  Multiplying  the  remainder  by  the  price 
election:  and 

(4)  Multiplying  this  product  by  your  share. 

d.  If  the  information  reported  by  you  under 
section  3  of  the  policy  results  in  a  lower 
premium  than  the  actual  premium  determined 
to  be  due.  the  production  guarantee  on  the 
unit  will  be  computed  on  the  information 
reported  and  not  on  the  actual  information 
determined.  All  production  from  insurable 
acreage,  whether  or  not  reported  as 
insurable,  will  count  against  the  production 
guarantee. 

e.  The  total  production  to  be  counted  for  a 
unit  will  include  all  harvested  and  appraised 
production. 

(1)  Appraised  production  to  be  counted  will 
include: 

(a)  Unharvested  production  on  harvested 
acreage  and  potential  production  lost  due  to 
uninsured  causes  and  failure  to  follow 
recognized  good  almond  fanning  practices: 

(b)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned,  damaged  solely.' 
by  an  uninsured  cause  or  destroyed  by  you 
without  our  consent:  and 

(c)  Any  appraised  production  on 
unharvested  acreage. 

(2)  Any  appraisal  we  have  made  on  insured 
acreage  will  be  considered  production  to 
count  unless  such  appraised  production: 

(a)  Is  marketed;  or 

(b)  Is  further  damaged  by  an  insured  cause. 

(3)  Almonds  which  cannot  be  marketed  due 
to  insurable  causes,  as  determined  by  us,  will 
not  be  considered  production. 

(4)  If  you  elect  to  exclude  hail  and  fire  as 
insured  causes  of  loss  and  the  almonds  are 
damaged  by  hail  or  fire,  appraisals  will  be 
made  in  accordance  with  Form  FCI-78, 
"Request  to  Exclude  Hail  and  Fire". 

(5)  The  commingled  production  of  units  %vill 
be  allocated  to  such  units  in  proportion  to  our 
liability  on  the  harvested  acreage  of  each 
unit. 

f.  You  must  not  abandon  any  acreage  to  us. 

g.  You  may  not  sue  us  unless  you  have 
complied  with  all  policy  provisions.  If  a  claim 
is  denied,  you  may  sue  us  in  the  United 
States  District  Court  under  the  provisions  of  7 
U.S.C.  1508(c).  You  must  bring  suit  within  12 
months  of  the  date  notice  of  denial  is 
received  by  you. 

h.  We  have  policy  for  paying  your 
indemnity  within  30  days  of  our  approval  of 
your  claim,  or  entry  of  a  final  judgment 
against  us.  We  will,  in  no  instance,  be  liable 
for  the  payment  of  damages,  attorney's  fees, 
or  other  charges  in  connection  with  any  claim 
for  indemnity,  whether  we  approve  or 
disapprove  such  claim.  We  will,  however, 
pay  simple  interest  computed  on  the  net 
indemnity  ultimately  found  to  be  due  by  us  or 
by  a  Tmal  judgment  from  and  including  the 
eist  day  after  the  date  you  sign,  date,  and 


submit  to  us  the  properly  completed  claim  for 
indemnity  form,  if  the  reason  for  our  failure 
to  timely  pay  is  not  due  to  your  failure  to 
provide  information  or  other  material 
necessary  for  the  computation  or  payment  of 
the  indemnity.  The  interest  rate  will  be  that 
established  by  the  Secretary  of  the  Treasury 
under  Section  12  of  the  Contract  Disputes  Act 
of  1978  (41  U.S.C.  811).  and  published  in  the 
Federal  Register  semiannually  on  or  about 
January  1  and  |uly  1.  The  interest  rate  to  be 
paid  on  any  indemnity  will  vary  with  the  rate 
announced  by  the  Secretary  of  the  Treasury. 

i.  If  you  die,  disappear,  or  are  judicially 
declared  incompetent,  you  are  an  entity  other 
than  an  individual  and  such  entity  is 
dissolved  after  insurance  attaches  for  any 
crop  year,  any  indemnity  will  be  paid  to  the 
person(s)  we  determine  to  be  beneflcally 
entitled  thereto. 

j.  If  you  have  other  fire  insurance.  Tire 
damage  occurs  during  the  insurance  period, 
and  you  have  not  elected  to  exclude  fire 
insurance  from  this  policy,  we  will  be  liable 
for  loss  due  to  fire  only  for  the  smaller  of  the 
amount: 

(1)  Of  indemnity  determined  pursuant  to 
this  contract  without  regard  to  any  other 
insurance:  or 

(2)  by  which  the  loss  from  Tire  exceeds  the 
indemnity  paid  or  payable  under  such  other 
insurance.  For  the  purpose  of  this  section,  the 
amount  of  loss  from  Tire  will  be  the  difference 
between  the  fair  market  value  of  the 
production  on  the  unit  before  the  fire  and 
after  the  fire. 

10.  Concealment  or  fraud. 

We  may  void  the  contract  on  all  crops 
insured  without  affecting  your  liability  for 
premiums  or  waiving  any  right,  including  the 
right  to  collect  any  amount  due  us  if,  at  any 
time,  you  have  concealed  or  misrepresented 
any  material  fact  or  committed  any  fraud 
relating  to  the  contract.  Such  voidance  will 
be  effective  as  of  the  beginning  of  the  crop 
year  with  respect  to  which  such  act  or 
omission  occurred. 

11.  Transfer  of  right  to  indemnity  on 
insured  share. 

If  you  transfer  any  part  of  your  share 
during  the  crop  year,  you  may  transfer  your 
right  to  an  indemnity.  The  transfer  must  be  on 
our  form  and  approved  by  us.  We  may  collect 
the  premium  from  either  you  or  your 
transferee  or  both.  The  transferee  will  have 
all  rights  and  responsibilities  under  the 
contract. 

12.  Assignment  of  indemnity. 

You  may  assign  to  another  party  your  right 
to  an  indemnity  for  the  crop  year,  only  on  our 
form  and  with  our  approval.  The  assignee 
will  have  the  right  to  submit  the  loss  notices 
and  forms  required  by  the  contract. 

13.  Subrogation.  (Recovery  of  loss  from  a 
third  party.) 

Because  you  may  be  able  to  recover  all  or  a 
part  of  your  loss  from  someone  other  than  us, 
you  must  do  all  you  can  to  preserve  any  such 
right.  If  we  pay  for  your  loss,  then  your  right 
of  recovery  will  at  our  option  belong  to  us.  If 
we  recover  more  than  we  paid  you  plus  our 
expenses,  the  excess  will  be  paid  to  you. 

14.  Records  and  access  to  farm. 

You  must  keep,  for  two  years  after  the  time 
of  loss,  records  of  the  harvesting,  storage, 
shipment,  sale  or  other  disposition  of  all 


almonds  produced  on  each  unit,  including 
separate  records  showing  the  same 
information  for  production  from  any 
uninsured  acreage.  Any  person  designated  by 
us  will  have  access  to  such  records  and  the 
farm  for  purposes  related  to  the  contract. 

13.  Life  of  contract:  Cancellation  and 
termination. 

a.  This  contract  will  be  in  effect  for  the 
crop  year  specified  on  the  application  and 
may  not  be  canceled  by  you  for  such  crop 
year.  Thereafter,  the  contract  will  continue  in 
force  for  each  succeeding  crop  year  unless 
canceled  or  terminated  a  provided  in  this 
section. 

b.  This  contract  may  be  canceled  by  either 
you  or  us  for  any  succeeding  crop  year  by 
giving  written  notice  on  or  before  the 
cancellation  date  preceding  such  crop  year. 

c.  This  contract  will  be  canceled  if  you  do 
not  furnish  to  us,  on  or  before  the 
cancellation  date,  satisfactory  records  of  the 
previous  year's  production.  The  Field 
Actuarial  Office  may  assign  a  yield  for  a  year 
if,  prior  to  the  cancellation  date  you  show,  to 
our  satisfaction,  that  records  are  unavailable 
due  to  conditions  beyond  your  control,  such 
as  fire,  flood,  or  other  natural  disaster. 

d.  This  contract  will  terminate  as  to  any 
crop  year  if  any  amount  due  us  on  this  or  any 
other  contract  with  you  is  not  paid  on  or 
before  the  termination  date  preceding  such 
crop  year  for  the  contract  on  which  the 
amount  is  due.  The  dale  of  payment  of  the 
amount  due: 

(1)  If  deducted  from  an  indemnity  claim 
will  be  the  date  you  sign  the  claim;  or 

(2)  If  deducted  from  payment  under  another 
program  administered  by  the  United  States 
Department  of  Agriculture  will  be  the  date 
both  such  other  payment  and  setoff  are 
approved. 

e.  The  cancellation  and  termination  dates 
are  December  31. 

f.  If  you  die  or  are  judicially  declared 
incompetent,  or  if  you  are  an  entity  other 
than  an  individual  and  such  entity  is 
dissolved,  the  contract  will  terminate  as  of 
the  date  of  death,  judicial  declaration,  or 
dissolution.  If  such  event  occurs  after 
insurance  attaches  for  any  crop  year,  the 
contract  will  continue  in  force  through  the 
crop  year  and  terminate  at  the  end  thereof. 
Death  of  a  partner  in  a  partnership  will 
dissolve  the  partnership  unless  the 
partnership  agreement  provides  otherwise.  If 
two  or  more  persons  having  a  joint  interest 
are  insured  jointly,  death  of  one  of  the 
persons  will  dissolve  the  joint  entity. 

g.  The  contract  will  terminate  if  no 
premium  is  earned  for  5  consecutive  years. 

16.  Contract  changes. 

We  may  change  any  terms  and  provisions 
of  the  contract  from  year  to  year.  If  your  price 
election  at  which  indemnities  are  computed 
is  no  longer  offered,  the  actuarial  table 
provide  the  price  election  which  you  are 
deemed  to  have  elected.  All  contract  changes 
will  be  available  at  your  service  office  by 
August  31  preceding  the  cancellation  date. 
Acceptance  of  any  change  will  be 
conclusively  presumed  in  the  absence  of 
notice  from  you  to  cancel  the  contract. 

17.  Meaning  of  terms. 

For  the  purposes  of  almond  crop  insurance: 


Federal  Register  /  Vol.  50.  No.  154  /  Friday.  August  9.  1985  /  Proposed  Rules 


-^»>y 


a.  "Actuarial  table"  means  the  fonn*  and 
related  material  for  the  crop  year  approved 
by  us  which  are  available  for  public 
inspection  in  your  service  ofHce  and  which 
show  the  production  guarantees,  coverage 
levels,  premium  rates,  prices  for  computing 
indemnities,  practices,  insurable  and 
uninsurable  acreage,  and  related  information 
regarding  almond  insurance  in  the  county. 

b.  "Contiguous  land"  means  land  of  the 
same  ownership  or  rented  for  cash  or  a  fixed 
commodity  payment  which  is  touching  at  any 
point,  except  that  land  which  is  separated  by 
only  a  public  or  private  right-of-way  will  be 
considered  contiguous. 

c.  "County"  means  the  county  shown  on 
the  application  and  any  additional  land 
located  in  a  local  producing  area  bordering 
on  the  county  as  shown  by  the  actuarial 
table. 

d.  "Crop  year"  means  the  period  beginning 
with  the  date  insurance  attaches  and 
extending  through  the  normal  harvest  time 
and  will  be  designated  by  the  calendar  year 
in  which  the  almonds  are  normally  harvested. 

e.  "Harvest"  means  the  removal  of  the 
almonds  from  the  orchard. 

f.  "Insurable  acreage"  means  the  land 
classified  as  iitsurable  by  us  and  shown  as 
such  by  the  actuarial  table. 

g.  "Insured"  means  the  person  who 
submitted  the  application  accepted  by  us. 

h.  "loss  ratio"  means  the  ratio  of 
indemnity(ies)  to  premium(s). 

i.  "Person"  means  an  individual, 
partnership,  association,  corporation,  estate, 
trust,  or  other  business  enterprise  or  legal 
entity,  and  wherever  applicable,  a  State,  a 
political  subdivision  of  a  State,  or  any  agency 
thereof. 

j.  "Service  office"  means  the  office 
servicing  your  contract  as  shown  on  the 
application  for  insurance  or  such  other 
approved  office  as  may  be  selected  by  you  or 
designated  by  us. 

k.  'Tenant"  means  a  person  who  rents  land 
from  another  person  for  a  share  of  the 
almonds  or  a  share  of  the  proceeds 
therefrom. 

I.  "Total  meat  pounds"  means  the  total 
pounds  of  good  almond  meats  (both  loose 
whole  and  chipped  meats,  and  inshell  meats) 
as  determined  by  us.  Unshelled  almonds  will 
be  converted  to  meat  pounds. 

m.  "Unit"  means  all  insurable  acreage  of 
almonds  in  the  county  which  is  located  on 
contiguous  land  on  the  date  insurance 
attaches  for  the  crop  yean 

(1)  In  which  you  have  a  100  percent  share; 
or 

(2)  Which  is  owned  by  one  entity  and 
operated  by  another  entity  on  a  share  basis. 

Land  rented  for  cash,  a  fixed  commodity 
payment,  or  any  consideration  other  than  a 
share  in  the  almonds  on  such  land  will  be 
considered  as  owned  by  the  lessee.  Units  will 
be  determined  when  the  acreage  is  reported. 
Errors  in  reporting  units  may  be  corrected  by 
us  when  adjusting  a  loss.  We  may  consider 
any  acreage  and  share  thereof  reported  by  or 
for  your  spouse  or  child  or  any  member  of 
your  household  to  be  your  bona  fide  share  or 
the  bona  fide  share  of  any  other  person 
having  an  interest  therein. 

18.  Descriptive  headings. 

The  descriptive  headings  of  the  various 
policy  terms  and  conditions  are  formulated 


for  convenience  only  and  are  not  intended  to 
affect  the  construction  or  meaning  of  any  of 
the  provisions  of  the  contract. 

19.  Determinations. 

All  determinations  required  by  the  policy 
will  be  made  by  us.  If  you  disagree  with  our 
determinations,  you  may  obtain 
reconsideration  of  or  appeal  those 
determinations  in  accordance  with  Appeal 
Regulations. 

20.  Notices. 

All  notices  required  to  be  given  by  you 
must  be  in  writing  and  received  by  your 
service  office  within  the  designated  time 
unless  otherwise  provided  by  the  notice 
requirement.  Notices  required  to  be  given 
immediately  may  be  by  telephone  or  in 
person  and  confirmed  in  writing.  Time  of  the 
notice  will  be  determined  by  the  time  of  our 
receipt  of  the  written  notice. 

Done  in  Washington.  D.C.  on  May  16. 1985. 
Merritt  W.  Sprague, 

Manager.  Federal  Crop  Insurance 
Corporation. 

FR  Doc.  85-18886  Filed  &-8-85;  8:45  am] 

BILUNQ  CODE  3410-OS-M 

Agricultural  Marfcating  Saivice 

7  CFR  Part  1065 

Proposed  Temporary  Revision  of 
Diversion  Limitation  Percentages;  Milk 
in  the  Nebrasica-Westem  Iowa 
Marlceting  Area 

agency:  Agricultural  Mariceting  Service, 
USDA. 

ACTION:  Proposed  temporary  revision  of 
rule. 

summary:  This  notice  invites  *vritten 
comments  on  a  proposal  to  relax 
temporarily  certain  provisions  of  the 
Nebraska-Western  Iowa  Federal  milk 
order.  The  proposed  action  would  relax 
for  September  1985  through  March  1988 
the  limits  on  how  much  milk  not  needed 
for  fluid  (bottling)  use  may  be  moved 
directly  from  farms  to  nonpool 
manufacturing  plants  and  still  be  priced 
under  the  order.  The  action  was 
requested  by  a  cooperative  association 
representing  a  substantial  number  of 
producers  supplying  the  market  in  order 
to  prevent  uneconomic  movements  of 
milk. 

DATE:  Comments  are  due  no  later  than 
August  16. 1985. 

ADDRESS:  Comments  (two  copies] 
should  be  sent  to:  Dairy  Division,  AMS. 
Room  2968.  South  Building,  U.S. 
Department  of  Agruculture,  Washington, 
DC.  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 
Constance  M.  Brenner,  Marketing 
Specialist,  Dairy  Division,  U.S. 
Department  of  Agriculture,  Washington. 
D.C.  20250  (202)  447-7311. 
SUPPLEMENTARY  INFORMATION:  William 

T.  Manley,  Deputy  Administrator, 


Agricultural  Marketing  Service,  has 
certified  that  this  proposed  action  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Such  action  would  lessen  the 
regulatory  impact  of  the  order  on  certain 
milk  handlers  and  ^vould  tend  to  ensure 
that  dairy  farmers  will  continue  to  have 
their  milk  priced  under  the  order  and 
thereby  receive  the  benefits  that  accrue 
from  such  pricing. 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U^C  601  et  seq.1.  and  the 
provisions  of  §  1065.13(d)(4)  of  the  order. 
the  temporary  revision  of  certain 
provisions  of  the  order  regulating  the 
handling  of  milk  in  the  Nebraska- 
Western  Iowa  marketing  area  is  being 
considered  for  the  mondis  of  September 
1985  through  March  1986. 

All  f>erson8  who  desire  to  submit 
written  data,  views  or  arguments  about 
the  proposed  revision  should  sent  two 
copies  of  their  views  to  the  Dairy 
Division,  AMS,  Room  2968,  South 
Building,  U.S.  Department  of 
Agriculture,  Washington.  D.C  ZOZSa  by 
the  7th  day  after  pubUcation  of  this 
notice  in  the  Federal  Remoter.  The 
period  for  filing  comments  is  limited  to 
seven  days  bemuse  a  longer  period 
would  not  provide  the  time  needed  to 
complete  the  required  procedures  and 
include  September  1965  in  the  temporary 
revision  period. 

All  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  in  the 
Dairy  Division  during  regular  business 
hours  (7  CFR  1.26(b)). 

Statement  of  Consideratioa 

The  provisions  proposed  to  be  revised 
are  the  diversion  limitation  percentages 
set  forth  in  $  1065.13(d).  The  revisions 
would  be  applicable  for  the  months  of 
September  1985  through  March  198a 
The  specific  re\isions  would  increase 
the  diversion  limitation  percentages  for 
the  months  of  September  1985  through 
March  1986  by  20  percentage  points 
from  the  present  40  percent  to  60 
percent 

Section  1065.13(d)  of  the  Nebraska- 
Western  Iowa  milk  order  allows  the 
Director  of  the  Dairy  Division  to 
increase  or  decrease  the  diversion 
limitation  percentages  by  up  to  20 
percentage  points  during  any  month  to 
prevent  uneconomic  shipments  merely 
for  the  purpose  of  assuring  that  dairy 
farmers  will  continue  to  have  their  milk 
priced  under  the  order  and  thereby 
receive  the  benefits  that  accrue  from 
such  pricing. 
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Associated  Milk  Producers,  Inc.,  a 
cooperative  association  which 
represents  producers  supplying  the 
Nebraska-Western  Iowa  market, 
requested  that  for  the  months  of 
September  1985  through  March  1986,  the 
percentage  of  allowable  diversions  be 
increased  20  percentage  points. 

The  cooperative  states  that  for  the 
period  in  question  their  milk  production 
is  expected  to  be  higher  than  normal 
and  that  the  order  provisions  require 
more  milk  to  move  through  pool  plants 
than  is  necessary  to  meet  the  fluid,  or 
bottling,  requirements  of  the  market.  The 
cooperative  cites  improved  milk  quality 
as  a  result  of  less  pumping  and  more 
economic  hauling  as  the  benefits  to  be 
gained  from  the  proposed  temporary 
relaxation.  According  to  the 
cooperative,  the  financial  status  of  its 
producer  members  may  be  jeopardized 
unless  the  more  economic  hauling 
practice  resulting  from  increased 
diversion  allowances  can  be  adopted. 

The  cooperative  also  states  that 
diversion  percentages  should  be  the 
reciprocal  of  supply  plant  shipping 
percentages  in  order  to  allow  the 
maximum  amount  of  milk  to  move 
directiy  to  manufacturing  plants.  The  60- 
percent  diversion  limits  for  September 
1985  through  March  1986  would 
complement  the  40-percent  supply  plant 
shipping  requirement  for  September  1985 
through  March  1986.  The  cooperative 
indicated  that  there  is  a  lack  of 
reciprocity  between  the  shipping 
standards  and  the  diversion  limits  for 
the  period  after  March  1988  but  will  wait 
until  early  1986  before  making  any 
decision  on  any  further  request  for  a 
revision. 

Therefore,  it  may  be  appropriate  to 
relax  the  aforementioned  provisions  of 
S  1065.13(d)  for  the  months  of  September 
1985  through  March  1986  to  prevent 
uneconomic  shipments  of  milk. 

List  of  Subjects  in  7  CFR  Part  1065 

Milk  marketing  orders,  Milk,  Dairy 
products. 

The  authority  citation  for  7  CFR  Part 
1065  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

Signed  at  Washington.  D.C  on:  August  2, 
1985. 

Edward  T.  CoughUn. 

Director,  Dairy  Division. 

[FR  Doc  85-18795  Filed  8-6-85:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

(Airspac*  Docittt  Na  85-AWP-30) 

Proposed  Establishment  of  a 
Transition  Area. 

AOENCY:  Federal  Aviation 

Administration. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
establish  a  transition  area  at  Little 
River,  California,  to  provide  controlled 
airspace  for  aircraft  executing  a  new 
Standard  Instrument  Approach 
Procedure  (SLAP)  to  Mendocino  County 
Airport.  This  action  is  necessary  to 
ensure  segregation  of  aircraft  using 
approach  procedures  in  instnunent 
weather  conditions  and  other  aircraft 
operating  in  visual  weather  conditions. 
DATES:  Comments  must  be  received  on 
or  before  September  15, 1985. 
ADORESSCS:  Send  conunents  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Manager, 
Airspace  and  Procedures  Branch,  AWP- 
530.  P.O.  Box  92007,  Woridway  Postal 
Center,  Los  Angeles.  California  90009- 
2007. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Western-Pacific. 
Regional  Counsel.  Room  6W14.  at  15000 
Aviation  Boulevard,  Hawthorne. 
California. 

An  informal  docket  may  be  examined 
during  normal  business  hours  at  the 
Airspace  and  Procedures  Branch,  Room 
6E4,  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 

Curtis  Alms,  Airspace  and  Procedures 

Branch,  Air  Traffic  Division,  Federal 

Aviation  Administration  (FAA),  15000 

Aviation  Boulevard,  Hawthorne, 

California  90261;  telephone  (213)  536- 

6649. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  are  specificially  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 


following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  85- 
AWP-30."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  comments  submitted 
will  be  available  for  examination  at  the 
address  listed  above,  both  before  and 
after  the  closing  date  for  comments.  A 
report  summarizing  each  substantive 
public  contact  with  the  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Airspace  and 
Procedures  Branch.  15000  Aviation 
Boulevard,  Hawthorne,  California  90261. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedures. 

The  proposal 

The  FAA  is  considering  an 
amendment  to  §  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  establish  a  transition  area  at 
Little  River,  California,  to  accommodate 
aircraft  executing  a  VOR/DME 
instrument  approach  procedure  to 
Mendocino  County  Airport.  The 
intended  effect  of  this  action  is  to  ensure 
segregation  of  aircraft  using  the  new 
approach  procedure  under  Instrument 
Flight  Rules  (IFR)  and  other  aircraft 
operating  under  Visual  Flight  Rules 
(VFR).  Section  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.8A  dated 
January  2. 1985. 

The  FAA  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 
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List  of  Subjects  in  CFR  Part  71 

Aviation  safety  Control  zones/ 
Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a)  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12. 1983);  14 
CFR  11.89. 

2.  Section  71.181  is  amended  as 
follows: 

Little  River,  CA— (New] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  S-mile  radius 
of  Mendocino  County  Airport  (lal.  39°15'47" 
N..  long.  123'45'06-  W.)  within  2  miles  each 
side  of  a  bearing  119'  from  the  airport 
extending  from  the  5-mile  radius  area  to  9.5 
miles  southeast  of  the  airport. 

Issued  in  Los  Angeles.  California  on  July 
19. 1985. 

Wayne  C.  Newcomb, 

Acting  Director,  Western-Pacific  Region. 

(FR  Doc.  85-18864  Filed  8-8-85;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  4 

[Docket  No.  RM-5-6-0001 

Waiver  of  the  Water  Quality 
Certification  Requirement  of  Section 
401(aM1)  of  ttie  Clean  Water  Act 

August  6.  1985. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

action:  Notice  of  Proposed  Rulemaking. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
proposing  to  amend  Part  4  of  its 
regulations  to  establish  procedures 
governing  waiver  of  the  water  quality 
certification  requirements  of  section 
401(a)(1)  of  the  Clean  Water  Act  (CWA). 
33  U.S.C.  1341(a)(1)  (1982).  This  Notice 
of  Proposed  Rulemaking  allows  a  state 
ninety  days  from  the  date  the 
Commission  issues  a  public  notice  of  a 
license  application  or  one  year  after 
state  receipt  of  a  request  for 
certification,  whichever  occurs  first,  to 
grant  or  deny  requests  for  certification. 
This  approach  balances  the  interests  of 
the  states,  the  Commission  and  the 
developer  by  promoting  expeditious 


review  of  license  applications  while 
accomodating  the  authority  over  water 
quality  certification.  In  light  of  the 
prefiling  consultation  requirements  and 
other  Commission  procedures  that  must 
transpire  prior  to  issuance  of  public 
notice  of  the  license  apphcation,  the 
states  should  have  adequate  time, 
substantially  more  than  ninety  days,  to 
act  on  these  requests  for  certification. 

DATE:  Written  comments  on  this 
proposed  rule  must  be  filed  with  the 
Commission  October  8, 1985. 

ADDRESS:  Office  of  the  Secretary. 
Federal  Energy  Regulatory  Conunission. 
8325  North  Capitol  Street  NE. 
Washington.  D.C.  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 

Arlene  Pianko  Groner,  Federal  Energy 
Regulatory  Commission,  8325  North 
Capitol  Street  NE.  Washington,  D.C. 
20426.  (202)  357-8542. 

SUPPLEMENTARY  INFORMATION: 
L  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  proposing 
to  amend  Part  4  of  its  regulations  to 
define  when  the  certification 
requirements  of  section  401(a)(1)  of  the 
Clean  Water  Act  (CWA) '  have  been 
waived  by  failure  of  the  state  or 
interstate  agency  to  act  on  a  request  for 
certification  filed  by  an  application  for  a 
Commission  hydroelectric  license.  This 
procedure  would  faciUtate  the 
Commission's  orderly  and  expeditious 
review  of  pending  Ucense  applications. 

n.  Background 

A.  Requirements  of  Section  401(a)(1)  of 
the  CWA 

The  CWA  prohibits  the  Commission 
from  licensing  the  construction  or 
operation  of  facilities  which  may  result 
in  any  discharge  of  water  or  pollutants 
into  the  navigable  waters  of  the  United 
States,  unless  the  applicant  for  such 
license  obtains  certification  from  the 
state  in  which  the  discharge  will 
originate,  or,  if  appropriate,  from  the 
interstate  water  pollution  control  agency 
having  jurisdiction  over  the  point  where 
the  discharge  will  originate,  that  any 
discharge  will  comply  with  the  water 
quality  standards  of  the  CWA.  If  section 
401  certification  is  denied,  the 
Commission  may  not  license  any  project 
that  may  result  in  a  discharge.  However, 
the  statute  explicitly  permits  licensing  if 
the  state  or  interstate  agency  has  failed 
to  act  on  the  request  for  certification 
within  the  reasonable  period  of  time,  not 
to  exceed  one  year,  from  the  date  the 


certifying  agency  received  the  request 
for  certification.' 

B.  Commission  Interpretation  of  Section 
401(a)(1)  of  the  CWA 

In  Washington  County  Hydro 
Development  Associates.  28  FERC 
1  61,341  (September  18, 1984),  the 
Commission  construed  the  waiver 
provision  of  CWA  The  Commission 
interpreted  the  "reasonable  period  of 
time  (which  shall  not  exceed  one  year)" 
referred  to  in  section  401(a)(1)  as 
commencing  on  the  date  the  state 
accepted  the  request  for  certification, 
not  on  the  date  the  request  was 
received.  After  reviewing  the  legislative 
history  of  the  CWA.  the  Conunission 
rejected  the  literal  meaning  of  the 
statutory  phrase  "receipt  of  such 
request,"  because  it  found: 

[SJuch  an  interpretation  would  undennine 
the  fundamental  purpose  of  Section  401. 
which  is  to  vest  in  the  states  certain  rights 
regarding  water  quality.  If  applicants  for 
certification  were  able  to  trigger  the  running 
of  the  one  year  waiver  period  t>y  filing 
applications  devoid  of  appropriate 
information,  the  states  would  have  a  difficult 
time  acquiring  the  information  necessary  to 
make  informed  decisions  on  such  requests. 
Clearly,  state  certifying  agencies  must  be 
able  to  reflect  their  need  for  the  requisite 
information  in  their  filing  requirements. 

On  March  26,  1985.  the  Department  of 
Environmental  Protection  of  the  State  of 
Maine  requested  clarification  of  the 
Washington  County  decision.  While 
generally  supporting  the  Commission's 
holding  in  Washington  County,  Maine 
explained  that  the  Commission's  "use  of 
the  phrase  'acceptable  for  processing' 
creates  an  unfortimate  and,  we  suspect 
wholly  tmintended  dilemma."  According 
to  Maine's  Department  of  Environmental 
Protection,  by  state  statute  and  agency 
regulation  it  is  required  to  determine 
whether  a  request  for  certification  is 
"acceptable  for  processing"  within  ten 
working  days  after  the  request  has  been 
filed.  The  Department's  staff  therefore 
simply  determines  whether  the  minimal 
filing  requirements  have  been  met  e.g., 
that  the  request  is  properly  signed  and 
dated,  that  the  applicant  has  standing, 
that  the  required  public  notice  has  been 
given,  and  that  the  general  information 
specified  in  the  application  form  has 
been  provided.  Thus,  Maine  emphasized 
that  its  acceptance  of  a  request  for 


'33U.S.C.1341(aKl)(1982). 


'  Section  4(n(a)(l)  states: 

If  the  State,  interstate  agency,  or  Administrator 
(of  the  ^vironmenlal  Protection  Agency),  at  the 
case  may  be.  fails  or  refuses  (o  act  on  a  request  for 
certiflcatioa  within  a  reasonable  period  of  time 
(which  shall  not  exceed  one  year)  after  receipt  of 
such  request  the  certification  requirements  of  this 
subsection  shall  be  waived  with  respect  to  suck 
Federal  application. 
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certification  for  processing  is  not 
intended  to  determine  whether  the  state 
has  acquired  "the  information  necessary 
to  make  informed  decisions  on  such 
requests,"  as  Washington  County 
assumed  it  would.  Maine  therefore 
requested  the  Commission  to  "interpret 
the  holding  in  Washington  County  to 
mean  that  the  one  year  waiver  ]}eriod 
under  section  401(a)(1)  of  the  Clean 
Water  Act  should  be  considered  as 
commencing  on  the  date  a  state  agency 
deems  an  application  substantively 
complete." 

C.  Other  Administrative  Interpretations 
of  Section  401(a)(1)  of  the  CWA 

Both  the  United  States  Army  Corps  of 
Engineers  (Corps)  and  the 
Environmental  Protection  Agency  (EPA) 
have  promulgated  regulations 
concerning  the  certification 
requirements  of  Section  401(a)(1). 

Apphcations  for  any  Department  of 
the  Army  permit  must  list  authorizations 
required  by  other  Federal,  interstate, 
state  or  local  agencies  for  the  work 
proposed  in  the  application,  and  must 
include  all  approvals  received  or  denials 
already  made. ^  The  regulation  specifies 
that  certiHcation  under  Section  401  is 
required  for  discharge  of  dredged  or  fill 
material  in  the  waters  of  the  United 
States.*  Upon  receiving  an  application 
for  a  permit,  the  district  engineer  has 
fifteen  days  to  review  its  completeness.* 

If  he  finds  it  incomplete,  the  district 
engineer  requests  from  the  applicant  any 
additional  information  necessary  for 
processing.*  In  cases  in  which  the 
district  engineer  determines  that  water 
quality  certification  is  required  by 
Section  401  of  the  CWA,  the  district 
engineer  so  notifies  the  applicant,  and 
obtains  from  him  or  from  the  certifying 
agency  a  copy  of  the  certification.' 
Within  fifteen  days  of  receipt  of  all  the 
information  necessary  to  render  the 
application  complete,  the  district 
engineer  issues  a  public  notice  that  an 
application  was  filed.* This  notice  will 
indicate  that  water  quality  certification, 
if  required,  has  been  requested  or 
obtained.' 

Although  the  Corps  will  not  grant  a 
permit  until  the  required  certification 
has  been  obtained  or  waived,  it  has 
developed  procedures  to  determine  how 
such  waiver  can  occur  '• 


•33  CFR  325.1(d)(1)  (1984). 
'33  CFR  325.1(dH4)  (1964). 
'33  CFR  325.2(a)(1)  (1984). 

'33CFR325.2<bKl)(1984). 
■33  CFR  325.Z(aK2)  (1984). 
*33  CFR  32S.3(a)(8)  (1984). 
■•33  CFR  32S.2<b)(lHii)  (1984). 


Waiver  may  be  explicit,  or  will  be  deemed 
to  occur  if  the  certifying  agency  fails  or 
refuses  to  act  on  a  request  for  certification 
within  sixty  days  after  receipt  of  such  a 
request  unless  the  district  engineer 
determines  a  shorter  or  longer  period  is 
reasonable  for  the  slate  to  act.  The  request 
for  certification  must  be  made  in  accordance 
with  the  regulations  of  the  certifying  agency. 
In  determining  whether  or  not  a  waiver 
period  has  commenced  or  waiver  has 
occurred,  the  district  engineer  will  verify  that 
the  certifying  agency  has  received  a  valid 
request  for  certification. 

The  district  engineer  is  also 
authorized  to  extend  or  shorten  the 
period  of  time  for  state  consideration  of 
a  request  for  certification,  as  long  as  the 
total  period  of  time  does  not  exceed  one 
year." 

The  EPA  also  employs  a  sixty-day 
deadline,  but  uses  a  different  procedure. 
Before  issuing  a  National  Pollution 
Discharge  Elimination  System  permit, 
the  EPA  notifies  the  certifying  state 
agency  that  it  has  received  an 
application  without  a  state  certification, 
and  requests  that  certification  be 
granted  or  denied. "  The  EPA  then 
proceeds  to  review  the  permit 
application.  If  state  certification  has  not 
been  received  when  the  draft  permit  is 
ready,  the  Regional  Administrator  sends 
the  certifying  agency:'* 

(1)  a  copy  of  the  draft  permit, 

(2)  a  statement  that  the  permit  cannot 
be  issued  without  state  certification,  or 
a  waiver  of  this  right,  and 

(3)  an  explanation  that  a  waiver  will 
be  deemed  to  have  occurred  unless  that 
right  is  exercised  within  a  specified  time 
that  cannot  exceed  sixty  days  from  the 
date  the  draft  permit  was  mailed,  unless 
the  Regional  Administrator  finds  that 
imusual  circumstances  require  more 
time. 

Neither  the  Corps'  nor  the  EPA's 
regulations  on  this  point  have  been  the 
subject  of  judicial  review. 

III.  Proposed  Rule  and  Rationale 

Under  the  proposed  rule  and 
reasonable  period  of  time  for  state 
review  will  be  the  shorter  of  the 
following  two  periods:  one  year  from  the 
state's  receipt  of  the  request  for 
certification  or  ninety  days  from  the 
date  the  Commission  issues  notice  that 
the  license  application  has  been  filed. 

The  existing  Commission  regulations 
require  a  license  applicant  to  submit 
either  a  copy  of  the  state  certification 
(or  agency  statement  that  such 
certification  is  waived)  or  a  copy  of  a 


dated  letter  requesting  certification."  As 
the  Washington  County  decision 
demonstrates,  however,  the  Commission 
has  no  regulation  which  determines 
when  a  waiver  occurs  through  failure  or 
refusal  to  act. 

In  Washington  County,  the 
Commission  sought  to  accommodate 
Congress'  decision  that  the  states  should 
have  broad  authority  over  water  quality 
certification.  However,  the  clarification 
sought  by  the  State  of  Maine 
demonstrates  that  the  approach  taken  in 
Washington  County  is  impractical.  It 
now  appears  that  implementation  of 
Washington  County  would  unduly 
entangle  us  in  state  affairs,  a  result 
precisely  opposite  the  intent  of  that 
decision.  Moreover,  the  modification  of 
Washington  County  that  Maine  requests 
would  enable  the  state  to  extend 
indefinitely  the  "reasonable  period  of 
time"  for  state  review  of  a  request  for 
certification.  Such  an  interpretation 
would  contravene  Congress'  purpose  in 
enacting  the  waiver  provision:  "to  do 
away  with  dalliance  or  unreasonable 
delay."  '* 

Moreover,  recent  Supreme  Court 
precedents  have  underscored  that 
agencies  must  not  depart  from  the  clear 
language  of  a  statute.  In  United  States  v. 
Boyle,  105  S.  Ct.  687  (1985),  the  Supreme 
Court  interpreted  literally  a  fixed  time 
deadline  which  required  that  a  federal 
estate  tax  return  must  be  filed  within 
nine  months  of  a  decedent's  death.  In  so 
doing,  the  Supreme  Court  noted  that 
"[d]eadlines  are  inherently  arbitrary; 
fixed  dates,  however,  are  often  essential 
to  accomplish  necessary  results."  105  S. 
Ct.  at  692.  In  United  States  v.  Locke.  105 
S.  Ct.  1785  (1985),  the  Supreme  Court 
held  that  statutory  filing  deadlines 
generally  require  hteral  construction. 
The  Court  stated,  "to  attempt  to  decide 
whether  some  date  other  than  the  one 
set  out  in  the  statute  is  the  date  actually 
'intended'  by  Congress  is  to  set  all  sail 
on  an  aimless  journey,  for  the  purpose  of 
a  filing  deadline  would  be  just  as  well 
served  by  nearly  any  date  a  court  might 
choose  as  the  date  Congress  has  in  fact 
set  out  in  the  statute."  105  S.  Ct.  at  1792. 

In  light  of  the  Supreme  Court's  recent 
holdings  in  Boyle  and  Locke,  and 
the  potential  for  significant  delay  and 
involvement  in  state  affairs  inherent  in 
the  Washington  County  approach,  the 


"  33  CFR  32S.2(b)(1)(ii)  (1964). 
"40  CFR  124.53(b)  (1984). 
"40  CFR  124.53(c)  (1984). 


>'  18  CFR  4.41(0(2)(vii).  4.51(f)(2)(vi).  and 
4.61(a)(2)(ii)  (1985).  The  Commission  revised  its 
hydroelectric  license  application  regulations.  18 
CFR  Part  4.  effective  )une  10. 1985  See  50  FR  11.658 
(Mar.  25. 1985).  Ail  citations  herein  to  Part  4  refer  to 
the  revised  regulations. 

>M15  Cong.  Rec.  9264  (April  16, 1968)  (atateinent 
of  Rep.  Edmonson,  sponsor  of  the  original  version  of 
the  waiver  provision).  , 
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Conunission  proposes  to  adopt  a  new 
approach  which  does  not  subject  the 
Commission's  processes  to  another 
agency's  decision  whether  to  accept 
water  quality  certificate  applications. 
The  CWA  expressly  militates  against 
delay  by  providing  for  waiver  of  its 
process  if  the  certifying  agency  "fails  or 
refuses  to  act  on  a  request  for 
certification,  within  a  reasonable  period 
of  time  (which  shall  not  exceed  one  year) 
after  receipt  of  such  request"  The 
Commission's  objective  is  also  to  aid 
effective  administration  of  the  CWA  by 
proposing  a  rule  that  emphasizes  firm 
deadlines  that  are  measured  from  the 
date  the  request  is  received  by  the  state. 
The  proposed  rule  is  entirely  in  accord 
with  the  objectives  set  forth  in 
Washington  County.  The  states  not  only 
are  unimpeded  from  exercising  their 
clear  statutory  authority  to  act  on 
requests  for  certification,  as  appropriate. 
The  Commission  believes  that  they  will 
also  have  adequate  time  to  secure  all 
the  information  required  for  an  informed 
judgment. 

The  proposed  rule  determines  what  is 
a  "reasonable  period  of  time"  for  state 
consideration  of  a  request  for 
certification.  The  CWA  establishes  a 
maximum  period  for  state  action  of  one 
year  from  the  date  the  state  receives  the 
request  for  certification.  Both  the  EPA 
and  the  Corps  have  established  sixty 
days  as  a  reasonable  period  of  time  to 
determine  waiver,  but  have  differing 
procedures  to  determine  when  the  sixty 
days  commences.  The  proposed  rule 
sets  ninety  days  as  the  reasonable 
period,  linking  the  onset  of  the 
reasonable  period  to  a  date  on  which 
the  Commission  gives  notice  of  the 
pending  license  application.  The  actual 
time  available  to  the  states  for 
consideration  of  an  application  *vill,  in 
most  cases,  be  significantly  greater. 

By  the  time  this  Commission  issues  a 
notice  of  the  license  application,  a  state 
already  will  have  had  several  months  to 
review  the  request  for  certification.  The 
Commission's  regulations  require 
license  applicants  to  consult  with  each 
appropriate  Federal  and  state  agency 
before  submitting  their  applications  to  the 
Commission.  '*To  satisfy  the  filing 
requirements,  a  license  applicant  must 
also  request  state  water  quality 
certification  before  filing  a  license 
application.  When  the  license 
application  is  filed  the  Commission  first 
determines  whether  the  application  is 
acceptable  for  filing. "If  the  application 
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conforms  to  the  Commission's  filing 
requirements,  the  applicant  is  notified 
that  the  application  has  been  accepted 
for  filing  as  of  a  certain  date,  and  a 
public  notice  is  issued." In  most  cases, 
however,  the  application  is  found 
deficient  in  some  respect  An  applicant 
who  has  filed  a  deficient  application  is 
given  up  to  ninety  days  from  the  date  of 
notificiation  to  correct  deficiencies.  •• 
Once  the  required  information  has  been 
submitted,  the  Commission  issues  the 
public  notice  of  the  filing  of  the  license 
application.** However,  if  the  revised 
application  does  not  conform,  or  if  the 
revisions  are  not  submitted  on  time,  the 
revised  application  is  rejected.*' 
Similarly,  if  the  original  application 
patently  fails  to  substantially  comply 
with  the  Commission's  filing 
requirements,  or  il  the  project  is 
precluded  by  law,  the  application  will 
be  rejected-^ 

By  linking  the  commencement  of  the 
waiver  period  with  the  public  notice,  the 
proposed  rule  is  designed  to  ensure  that 
the  state  will  have  before  it  a  complete 
license  application  to  assist  its  decision 
to  grant,  deny,  or  waive  the  water  quality 
certificate.  This  procedure  vnll.  in  lai^ge 
measure,  satisfy  the  Commission's 
concern  expressed  in  Washington 
County  that  the  states  have  "the 
information  necessary  to  make  informed 
decisions  on  such  requests."  Equally 
important  to  the  Commission,  however. 
is  ensuring  that  its  staff  does  not  expend 
substantia!  resources  on  hydropower 
projects  that  are  destined  to  be 
disqualified  from  licensing  for  failure  to 
obtain  a  water  quality  certificate  or 
waiver.  The  Commission  also  wishes  to 
avoid  needless  duplication  by  having 
access  to  the  state's  water  quality 
analysis  before  the  Commission's  staff 
commences  its  environmental  review  of 
the  application.  This  latter  objective  can 
only  be  reached  if  the  state's  water 
quality  analysis  is  completed  before  the 
Commission's  analysis  is  begun.  Finally, 
the  proposed  rule  will  provide 
developers  with  certainty  regarding 
water  quality  certification 
reasonably  early  in  the  licensing  process. 

IV.  Regulatory  Flexibility  Act 
Certified  tioo 

The  Regulatory  Flexibility  Act 
(RFA)  *'  requires  agencies  to  prepare 


>  18  CFR  4.38(a)  (1985). 
'  18  CFR  4.32  (1985). 


"lBCFR4J2(c)(lfl65). 
'Me  CFR  4J2(d)(l)(i)  (1885). 
"18  CFR  4.32(d)(l)(ii)  (1985). 
"18  CFR  4J2(d)(l)(iii)  (1985). 
»M8  CFR  4.32(d)(2)  (1985). 
»S  U.S.C.  601-812  (1982). 


certain  statements,  descriptions  and 
analyses  of  rules  that  will  have  "a 
significant  economic  impact  on  a 
substantial  number  of  small  entities."  *♦ 
The  Commission  is  not  required  to  make 
such  an  analysis  if  a  rule  will  not  have 
such  an  impact.*' 

To  the  extent  the  proposed  rule  has 
any  impact  upon  license  applicants  that 
may  be  small  entities,  the  proposed  rule 
should  reduce  the  uncertainties  and 
potential  delays  involved  in  seeking  a 
water  quality  certification  and, 
subsequently,  a  hydropower  ficense.  In 
any  case,  the  Commission  does  not 
believe  that  the  rule  would  have  a 
"significant  economic  impact  on  a 
substantial  number  of  small  entities." 
Pursuant  to  section  605(b)  of  the  RFA. 
the  Commission  certifies  that  this  rule 
will  not  have  a  "significant  ecooomic 
impact  on  a  substantial  number  of  small 
entitites." 

V.  Paperwod  Reductioa  Ad  Statemeot 

The  information  collection  provisions 
proposed  in  this  notice  are  being 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  its  approval 
under  the  Paperwork  Reduction  Act  44 
U.S.C.  3501-3502  (1982)  and  OMB's 
regulations.  5  CFR  1320.13  (1985). 
Interested  persons  can  obtain 
information  on  the  information 
collection  provisions  by  contacting  the 
Federal  Enei:gy  Regulatory  Commission. 
825  North  Capitol  Street  NE., 
Washington.  D.C  20426  (Attention: 
Ariene  Pianko  Groner  (202)  357-A542). 
Comments  on  the  information  collection 
provisions  can  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB  (Attentiooj  Desk  Officer  for  the 
Federal  Enei^  Regulatoiy  Commission). 

VI.  Written  Comment  Procedure 

The  Commission  invites  interested 
persons  to  submit  written  data,  views 
and  other  information  concerning  the 
matters  set  out  in  this  notice.  An  original 
and  fourteen  copies  of  such  comments 
should  be  filed  with  the  Commission  by 
October  8. 1985.  Comments  should  be 
submitted  to  the  Office  of  the  Secretary. 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE, 
Washington.  D.C.  20426,  and  should 
refer  to  Docket  No.  RM85-6-00a 

All  written  submission  in  this 
rulemaking  will  be  placed  in  the 
Commission's  public  files  and  «vill  be 
available  for  public  inspection  at  the 
Commission's  Division  of  Public 
information,  Room  1000, 825  North 


>  Id  a(  section  805(a). 
'  td.  a(  section  60S(b) 
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Capitol  Street  NE.,  Washington.  D.C. 
20428. 

List  of  Subjects  in  18  CFR  Part  4 

Licenses,  Permits.  Exemptions. 
Determination  of  project  costs,  Electric 
power,  Reporting  and  recordkeeping 
requirements. 

in  consideration  of  the  foregoing,  the 
Commission  proposes  to  amend  Part  4, 
Chapter  1.  Tide  18  of  the  Code  of 
Federal  Regulations,  as  set  forth  below. 

By  direction  of  the  Commission. 
KaoMtfa  F.  Phimb, 
Secretary. 

PART  4--{  AMENDED] 

1.  The  authority  citation  for  Part  4 
continues  to  read  as  follows: 

Autfaotlty:  Federal  Power  Act  16  U.S.C 
791a-a25r  (1982);  Public  Utility  Regulatory 
Policies  Act  of  1978, 16  U.S.C  2801-2845 
(1982);  Department  of  Energy  Organization 
Act  42  U.S.C.  7101-7352  (1982);  Exec.  Order 
No.  12.009:  3  CFR  142  (1978),  unless  otherwise 
noted. 

2.  In  S  4.38,  paragraphs  (c)  and  (e]  are 
revised,  to  read  as  follows: 

9  4.3t    Pre  fWnQ  coosuttation 
ra^uimiMffitSa 


(c)  An  applicant  must  document  to  the 
Commission  in  Exhibit  E  of  its 
application  that  the  requirements  of  all 
three  stages  of  the  consultation  process 
have  been  fully  satisfled  and  must 
include: 

(1)  Any  agency  letters  containing 
comments,  recommendations,  and  terms 
and  conditions:  and 

(2)  With  regard  to  certification 
requirements  for  license  applicants 
under  Section  401  of  the  Federal  Water 
Pollution  Control  Act  (Clean  Water  Act) 
[see  33  U.S.C.  1341],  the  following: 

(i)  A  copy  of  the  water  quahty 
certificate,  or 

(ii)  A  copy  of  the  request  for 
certification,  including  proof  of  the  date 
that  the  certifying  agency  received  the 
request  in  accordance  with  applicable 
law  governing  filings  with  that  agency. 

(e)(1)  If  all  the  appropriate  agencies 
waive  compliance  with  any  requirement 
of  this  section,  or  are  deemed  by  the 
Commission  to  waive  compliance  under 
this  section,  the  applicant  may  omit 
compliance  with  that  requirement. 
Except  for  waiver  of  water  quality 
certification  under  paragraph  (e)(2)  of 
this  section.the  applicant  must  describe 
in  Exhibit  E  of  its  application  that 
cinnimstance  of  any  waiver  imder  this 
section. 

(2)  A  state  or  interstate  agency  ia 
deemed  to  have  waived  the  certification 


requirements  of  section  401(a)(1)  of  the 
Clean  Water  Act  if  the  certifying  agency 
has  not  denied  or  granted  certification 
on  the  earlier  of: 

(i)  One  year  after  the  date  the 
certifying  agency  received  the  request 
for  certification;  or 

(ii)  Ninety  days  after  the  date  of 
issuance  of  the  Commission's  public 
notice  of  the  license  application  under 
§  4.32. 


$4.41     [AlTMfldMi] 

3.  In  S  4.41,  paragraph  (f)(2)(vii)  is 
removed. 

S4.5    [Aimndtd] 

4.  In  S  4.52,  paragraph  (f)(2Kvi)  is 
"removed. 


94.61    [AmwMtod] 

5.  In  9  4.61,  paragraph  (a)(1)  is 
removed,  and  paragraphs  (a)(2),  (a)(3). 
and  (a)(4]  are  redesignated  as 
paragraphs  (a)(1),  (a)(2),  and  (a)(3). 
respectively. 

[FR  Doc.  85-18921  Filed  6-fr-65;  8:45  am] 

BiUJNQ  COOC  STir-Ot-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  600. 610,  and  680 
[Docket  Na  81M-0096] 

Biologlcai  Products;  Allergenic 
Extracts;  Implementation  of  Efficacy 
Review 

Correction 

In  FR  Doc.  85-1298  beginning  on  page 
3082  in  the  issue  of  Wednesday,  January 
23, 1985,  make  the  following  corrections: 

1.  On  page  3089,  in  the  first  column,  in 
paragraph  (4),  in  the  third  line,  "hed 
tided"  should  read  "head  tilted". 

2.  On  page  3096,  in  the  second  coliunn, 
in  the  second  paragraph,  in  the 
nineteenth  line,  between  "groups;"  and 
"(e)"  insert:  "(c)  there  was  no  difference 
in  the  C3  and  C4  levels  in  the  3  groups; 
(d)  serum  immimoglobulin  levels  were 
the  same  in  all  3  groups;". 

3.  On  page  3105,  in  the  second  column, 
in  paragraph  6d,  in  the  twelfth  line, 
"experienced"  should  read  "exercised". 

4.  On  page  3108  in  the  second  coliunn. 
in  the  second  paragraph  in  the  third  line, 
insert  "consist"  between  "remainder" 
and  "of. 

5.  On  page  3112,  in  the  second  column, 
in  the  eighth  line,  the  first  word  should 
read  "consistently". 

6.  On  page  3124,  in  the  table  in  the 
second  column,  in  the  entry  "P.  wgel". 


the  "Diagnosis"  column  should  read 
"IIIA". 

7.  On  page  3136,  in  the  first  coliunn.  in 
the  first  line,  "unique"  should  read 
"quite". 

8.  On  page  3141,  in  the  third  column, 
in  the  eleventh  line  from  the  bottom, 
after  "tests",  insert  "were".  In  the  ninth 
line  from  the  bottom,  after  "sheep", 
insert  "sorrel". 

9.  On  page  3156,  in  the  second  coliunn, 
in  paragraph  b,  in  the  twelfth  line  the 
sentence  should  begin:  "The  taia  (C. 
tola)  is  reported  .  .  .". 

10.  On  page  3160,  in  the  third  column, 
in  entry  (46),  in  the  second  line  after  "6:" 
the  number  should  read  "358-392".  In 
entry  (49),  in  the  third  line,  the  citation 
should  read  "49:445-452, 1956.". 

11.  On  page  3166,  in  the  table,  in  the 
third  entry  from  the  bottom  (skunk  fur), 
in  the  second  and  third  colunms,  "lUA" 
should  read  "lUB". 

12.  On  page  3170,  in  the  first  column, 
in  paragraph  (2),  in  the  ninth  line,  insert 
"or  in  a  population"  between 
"population"  and  "with". 

13.  On  page  3174,  in  the  second 
column,  in  paragraph  (4),  in  the  thirtieth 
line,  "danger  ■  should  read  "dander". 

14.  On  page  3174,  in  the  third  column, 
in  the  first  complete  paragraph,  in  the 
twenty-fourth  line,  "danger"  should  read 
"dander". 

15.  On  page  3183,  in  the  third  column, 
in  the  fourth  paragraph,  beginning  with 
"Snyder",  in  the  tenth  line,  insert 
"reaction"  between  "The"  and  "rate". 

16.  On  page  3188,  in  the  second 
colunrn,  in  the  last  paragraph,  in  the 
third  line,  "therefore"  should  read 
"heretofore". 

17.  On  page  3189,  in  the  third  column, 
in  the  last  paragraph,  in  the  fourth  line, 
"1:10"  should  read  "1:100". 

18.  On  page  3191.  in  the  first  column, 
under  references,  in  entiy  (12).  in  the 
fifth  line.  "848  '  should  read  "858". 

19.  On  page  3205,  in  the  third  column, 
in  the  fourth  complete  paragraph,  in  the 
third  line,  "grain  must"  should  read 
"grain  smut". 

20.  On  page  3207,  in  the  second 
column,  in  entry  (52),  in  the  fourth  line, 
"116"  should  read  "16". 

21.  On  page  3220,  in  the  first  column, 
under  references,  in  entiy  (12),  in  Uie 
fifth  line,  "115-llP"  should  read  "115P- 
116P";  and  in  entry  (13),  in  the  sixth  line, 
"63P-64)"  should  read  "63P-64F'. 

22.  On  page  3223,  in  the  first  coliunn. 
in  paragraph  (3)(ii),  in  the  sixth  line, 
"10"  should  read  "19". 

23.  On  page  3244,  in  the  second 
column,  in  the  thirty-fourth  line,  "they" 
should  read  "whey". 
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24.  On  page  3249,  in  the  first  columa 
in  the  table,  in  the  entry  "Shad~.  the 
"Category"  column  should  read  "I". 

25.  On  page  325a  in  the  first  column, 
in  the  third  complete  paragraph,  in  the 
eighteenth  line,  insert  "the  patients 
reported  a  good  result  With  use  of 
Alternaria  extract"  between  "of  and 
"the". 

26.  On  page  3259.  in  the  third  column, 
in  the  fourth  paragraph,  in  the  elevendi 
and  twelfth  lines,  insert  "with 
appropriate  allergens  but  not"  between 
"treated"  and  "with". 

27.  On  page  3285,  in  the  table,  under 
Oral  Immunotherapy,  the  ninth  entry 
"m^"  (Wild  feverfew)  should  read 
"IIIB";  and  under  Oleoresin.  the  entry 
for  Asparagus  should  be  followed  by  the 
designation  "IIIA "  under  the  Patch  test 
and  Oral  Immunotherapy  columns. 

28.  On  page  3266.  in  the  third  column, 
in  paragraph  b.  the  seventeenth  line 
should  read;  "but  the  pattern  varies  from 
patient  to  patient". 

29.  On  page  3279.  in  the  third  coluimt. 
under  KEKIVBtfXS,  in  entry  (14).  in  the 
fourth  line.  "194    should  read  "195". 

30.  On  page  3280.  in  the  second 
column,  under  the  heading  A  Product 
Classifications,  in  the  tenth  line  "basis" 
should  read  "data". 

31.  On  page  3287.  in  the  second 
column,  in  the  first  complete  paragraph, 
in  the  second  line,  "502"  should  read 
"505". 

BILUMQ  CODE  1I0S-4V4I 


DEPARTMENT  OF  HOUSING  AND 
URBAN  OEVELX)PMENT 

Office  of  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Part  207 

[Docket  No.  R-85-1241;  FR-1842] 

Mutttfamity  Housing  Mortgage 
insurance;  Notice  of  Default  SutMititted 
by  Mortgagee 

agency:  Office  of  Assistant  Secretary 
for  Housing — Federal  Housing 
Commissioner.  HUD. 
ACTION:  Proposed  rule. 


summary:  Currently,  under  24  CFR  Part 

207,  the  basic  regulation  for  Multifamily 
Mortgage  Insurance,  a  mortgagee  is 
entitled  to  receive  insurance  benefits  if  a 
default  on  the  mortgage  continues  for  a 
period  of  30  days.  Part  207  also  requires 
the  mortgagee  to  notify  the  FHA 
Commissioner  of  any  default  within  30 
days  after  this  30-day  grace  period.  This 
rule  would  amend  Part  207  to  require 
that  the  mortgagee  immediately  notify 


the  Commissioner  if  a  default  is  not 
cured  by  the  mortgagor  by  close  of 
business  of  the  16th  day  after  such 
default  occurs.  The  mortgagee  must  also 
file  a  formal  notice  after  the  SO^lay 
grace  period,  and  monthly  thereafter 
uytil  the  default  is  cured,  the  mortgagee 
has  acquired  title  to  the  property,  or  the 
insurance  contract  is  terminated.  The 
purpose  of  this  revision  is  to  provide  the 
Commissioner  time  to  determine 
whether  the  default  can  be  cured  before 
a  mortgagee  becomes  entitled  to 
insurance  benefits.  This  rule  would  be 
applicable  to  all  of  HUD's  multifamily 
insurance  programs,  except  where 
coinsurance  is  involved. 
DATE:  Comments  due  October  8. 1985. 
ADDRESSES:  Communications 
concerning  this  rule  should  be  identified 
by  the  above  docket  number  and  title 
and  comments  should  he  filed  with  the 
Rules  Docket  Clerk.  Office  of  the 
General  Counsel  Room  10276. 
Department  of  Housing  and  Urban 
Development  451  Seventh  Street  SW, 
Washington.  D.C.  20410.  Copies  of 
written  views  or  coments  will  be 
available  for  public  inspection  and 
copying  during  regular  business  hours  at 
the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT 

Conrad  Egan.  Office  of  Multifamily 
Housing  Management,  Room  6158, 
Department  of  Housing  and  Urban 
Development  451  Seventh  Street.  SW., 
Washington,  D.C.  20410.  telephone  (202) 
426-396a  (This  is  not  a  toU-ftee 
number). 

SUPPLEMENTARY  INFORMATKNC  Under  24 

CFR  207.255(c).  a  multifamily  mortgagee 
is  entitled  to  receive  insurance  benefits 
if  a  default  on  an  insured  mortgage 
continues  for  30  days.  This  entitlement 
is  not  dependent  upon  a  mortgagee's 
notifying  HUD  of  the  default  although 
§  207.258(a)  requires  that  the  mortgagee 
effect  its  claim  by  filing  an  election  to 
assign  or  foreclose  within  45  days  after 
it  becomes  entitled  to  receive  benefits 
(i.e.,  after  the  30-day  grace  period).  It 
has  been  the  Department's  longstanding 
position  that  entitlement  to  benefits  may 
continue  even  if  the  mortgagors  tenders 
payment  after  expiration  of  the  30-day 
grace  period  but  before  an  election  is 
filed.  In  such  a  case  the  mortgagee  may 
either  apply  the  payments  to  cure  the 
default  and  then  reinstate  the  mortgage, 
or  it  may  hold  the  payments  in  escrow, 
and  file  an  election  to  assign  or 
foreclose. 

Currently,  §  207.256  requires  the 
mortgagee  to  notify  HUD  of  a  default 
within  30  days  after  the  30-day  grace 
period.  This  notice  is  not  a  request  for 
insurance  benefits.  Rather,  its  purpose  is 
to  give  HUD  the  opportunityto  look  into 


the  possibility  of  the  mortgagor's  curing 
the  default,  thereby  possibly  avoiding  an 
insurance  claim.  However,  since  the 
notice  need  not  be  given  until  after  the 
30-day  grace  period  has  expired,  the 
mortgagee  is  entitled  to  receive 
insurance  benefits  despite  HUDs  efforts 
to  cure  the  default.  During  periods  of 
very  high  interest  rates,  some 
mortgagees  have  assigned  mortgages 
that  would  have  been  readily  curable, 
had  HUD  been  given  prior  notice. 

TTiis  rule  proposes  to  give  the 
Department  approximately  two  weeks 
in  which  to  investigate  the  possibility  of 
the  mortgagor's  curing  its  default  before 
the  mortgagee  becomes  entitled  to 
insurance  benefits. 

The  rule  proposes  to  amend  S  207.256 
to  require  that  a  mortgagee  immediately 
notify  the  FHA  Commissioner  of  any 
default  that  is  not  cured  by  the 
mortgagor  by  the  16th  day  after  the 
default  occurs.  This  will  put  the 
Department  in  a  position  to  investigate 
the  possibility  of  curing  a  default  before 
the  expiration  of  the  30-day  grace  period 
after  which  entitlement  to  insurance 
benefits  vests.  It  will  also  provide  die 
Department  with  timely  information  on 
the  default  status  of  projects  with 
respect  to  which  the  mortgagee  has  a 
right  to  file  an  insurance  claim.  This  new 
16-day  notice  requirement  would  apply 
with  respect  both  to  payment  defaults 
and  to  covenant  violations  that  have 
resulted  in  the  acceleration  of  the 
mortgage  debt  (see  24  CFR  207.255(a)  (1) 
and  (2]).  The  mortgagee  would  also  be 
required  to  file  widi  the  Commissioner  a 
formal  notice  of  default  at  the  end  of  the 
30-day  grace  period  and  monthly 
thereafter  until  (1)  the  default  is  cured. 
(2)  the  mortgage  has  acquired  title  to  the 
property,  or  (3)  the  insurance  contract  is 
terminated. 

This  rule  would  be  applicable  to  all 
HUD's  multifamily  full  insurance 
programs,  since  the  regulations  for  those 
programs  incorporate  §  207.256  by 
reference.  The  only  exceptions  are  the 
Department's  multifamily  coinsurance 
programs.  Under  coinsurance,  all 
responsibility  for  mortgage  servicing  is 
delegated  to  the  mortgagee. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291  on  Federal 
Regulation,  issued  by  the  President  on 
February  17, 1981.  Analysis  of  the 
proposed  rule  indicates  that  it  does  not 
(1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
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competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
19^,  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  during  regular  business  hours 
at  the  Office  of  the  Rules  Docket  Clerk, 
OfRce  of  the  General  Counsel,  Room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  D.C.  20410. 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  605(b)).  the  undersigned  hereby 
certifies  that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
because  the  scope  of  revised  reporting 
requirements  contained  in  the  rule  is 
extremely  limited. 

The  information  collection 
requirement  contained  in  this  rule  was 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501-3520)  and 
has  been  assigned  0MB  Control  Number 
2502-0041. 

This  Rule  is  listed  as  item  number  68 
(H-4-84)  in  the  Department's 
Semiaiuiual  Agenda  of  Regulations 
published  on  April  29, 1985  (50  FR 
17286),  under  Executive  Order  12291  and 
the  Regulatory  Flexibility  Act. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  14.103. 
14.112. 14.115. 14.116, 14.123. 14.124. 
14.125, 14.126. 14.127. 14.128, 14.129. 
14.134. 14.135. 14.137, 14.138. 14.139, 
14.151, 14.154  and  14.155. 

List  of  Subjects  in  24  CFR  Part  207 

Mortgage  insurance. 

PART  207— (AMENDED] 

Accordingly,  24  CFR  Part  207  is 
proposed  to  be  amended  as  follows: 

1.  The  Authority  Citation  for  24  CFR 
Part  207  would  continue  to  read  as 
follows: 

Aotiiacity:  Sees.  207,  211.  National  Housing 
Act  (12  U.S.C.  1713, 1715b):  Sec  7(d). 
Department  of  Housing  and  Urtwn 
Development  Act  (42  U.S.C.  3535(d)). 

2.  Section  207.256(a)  would  be  revised 
to  read  as  follows: 

§207,256    Notic*. 

(a)  If  the  default,  as  defined  in 
I  207.255,  is  not  cured  by  close  of 
business  of  the  16th  day  after  such 


default  occurs,  the  mortgagee  shall 
immediately  notify  the  Commissioner  in 
writing  of  such  default.  At  the  end  of  the 
30-day  grace  period,  the  mortgagee  shall 
file  with  the  Commissioner,  on  a  form 
approved  by  the  Commissioner,  its 
formal  notice  of  default.  Unless  waived 
by  the  Commissioner,  the  mortgagee 
must  continue  to  submit  this  notice 
monthly  until  (1)  the  default  has  been 
cured:  (2)  the  mortgagee  has  acquired 
title  to  the  property;  or  (3)  the  insurance 
contract  has  been  terminated. 


(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2502- 
0041) 

Dated:  )uly  16, 1985. 
JaiMt  Ha]«, 

Acting  Assistant  Secretory  for  Housing — 
Deputy  Federal  Housing  Commissioner. 
[FR  Doc.  85-18957  Filed  8-8-85:  a-45  am) 
aiLUNa  cooc  aw-xt-m 


COUNCIL  ON  ENVIRONMENTAL 
QUALITY 

40  CFR  Part  1502 

National  Environmental  Policy  Act 
Regulations 

aqency:  Executive  O^ice  of  the 

President,  CEQ. 

action:  Proposed  amendment  to  40  CFR 

1502.22. 

SINMIARV:  In  1978,  the  Council  on 
Environmental  Quality  (CEQ)  issued 
binding  regulations  to  implement  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  (NEPA).  The 
regulations  address  the  administration 
of  the  environmental  assessment 
process  for  actions  undertaken  by  all 
federal  agencies.  Since  1978,  CEQ  has 
continued  its  oversight  of  the  regulations 
by,  among  other  things,  maintaining 
active  monitoring  of  the  implementation 
of  the  regulations  in  the  federal 
agencies,  reviewing  the  interpretations 
of  the  regulations  by  the  federal  courts, 
asking  for  public  comment  on  methods 
of  improving  the  effectiveness  of  the 
regulations,  holding  public  meetings, 
and  issuing  guidance  documents 
interpreting  various  aspects  of  the 
regulations.  During  the  past  two  years. 
CEQ  has  paid  particular  attention  to  one 
of  the  regulations  (40  CFR  1502.22) 
which,  among  other  things,  requires 
federal  agencies  to  include  a  "worst 
case  analysis"  in  an  environmental 
impact  statement  if  there  is  incomplete 
or  unavailable  information  relevant  to 
significant  adverse  impacts.  CEQ  is 
concerned  that  the  requirement  to 
prepare  a  "worst  case  analysis"  in 


certain  circumstances  has  been  the 
impetus  for  judicial  decisions  which 
require  federal  agencies  to  go  beyond 
the  "rule  of  reason"  in  their  analysis  of 
potentially  severe  impacts.  After  an 
intensive  review  of  the  "worst  case 
analysis"  issue,  including  publication  of 
an  Advance  Notice  of  Proposed 
Rulemaking  asking  for  comment  on  the 
entire  regulation  which  addresses 
"incomplete  or  unavailable  information" 
in  an  environmental  impact  statement, 
CEQ  has  voted  to  amend  the  regulation. 
The  proposed  amendment  requires  the 
agencies  (1)  to  affirmatively  disclose  the 
fact  that  information  important  to 
evaluating  significant  adverse  effects  on 
the  human  environment  is  missing;  (2)  to 
explain  the  relevance  of  the  missing 
information;  (3)  to  summarize  the 
existing  credible  scientific  evidence 
which  is  relevant  to  the  agency's 
evaluation  of  the  significant  adverse 
impacts  on  the  human  environment;  and 
(4)  to  evaluate  that  evidence.  The 
proposed  amendment  also  specifies  that 
the  impacts  to  be  evaluated  include  low 
probability/catastrophic  consequences, 
when  the  analysis  is  based  on  credible 
scientific  support  and  not  on  pure 
conjecture,  and  is  within  the  rule  of 
reason.  These  requirements  are 
proposed  as  a  substitute  for  "worst  case 
analysis".  The  proposed  amendment 
also  rewords  and  clarifies  the  other 
portions  of  the  regulation. 

Upon  promulgation  of  this  proposed 
amendment,  conforming  guidance  will 
be  provided  in  place  of  the  Council's 
existing  guidance  on  this  regulation. 
Question  20  of  Forty  Most  Asked 
Questions  Concerning  CEQ's  National 
Environmental  Policy  Act  Regulations, 
40  FR  18032  (1981). 

date:  Comments  must  be  received  by 
September  23. 1985.  All  comments 
received  will  be  available  for  public 
inspection  at  CEQ. 

ADDRESS:  Comments  should  be  sent  to 
Dinah  Bear,  General  Counsel,  Council 
on  Environmental  Quality,  722  Jackson 
Place  NW.,  Washington,  D.C.  20006. 

FOR  FURTHER  INFORMATION  CONTACT 

Dinah  Bear,  General  Counsel,  Council 
on  Environmental  Quality  (address 
same  as  above),  202-395-5754. 

SUPPUEMENTARY  INFORMATION: 

Executive  Order  12291 

Under  Executive  Order  12291,  CEQ 
must  judge  whether  a  regulation  is  major 
and,  therefore,  whether  a  Regulatory 
Impact  Analysis  must  be  prepared.  This 
regulation  does  not  satisfy  any  of  the 
criteria  specified  in  section  l(b]  of  the 
Executive  Order  and,  as  such,  does  not 
constitute  a  major  rulemaking.  As 
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required  by  Executive  Order  12291.  this 
regulation  was  submitted  to  the  Office 
of  Management  and  Budget  for  review. 
Any  written  comments  from  OMB  to 
CEQ  are  available  from  Julia  Alessio. 
Council  on  Environmental  Quality,  722 
Jackson  Place  NW..  Washington.  D.C. 
20006. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1980.  44  U.S.C.  3501  et  seq. 
Comments  on  these  requirements  should 
be  submitted  to  Mr.  Richard  Otis.  Office 
of  Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
New  Executive  Office  Building  (Room 
3228).  26  Jackson  Place.  NW., 
Washington.  D.C.  20503.  The  final  rule 
responds  to  OMB  and  public  comments 
on  the  information  collection 
requirements. 

Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.  CEQ  is  required  to 
prepare  a  Regulatory  Flexibility 
Analysis  for  proposed  regulations  which 
would  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  No 
analysis  is  required,  however,  when  the 
Chairman  of  the  Council  certifies  that 
the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Today's 
proposed  rule  would  have  no  effect 
upon  small  entities.  Accordingly,  I 
hereby  certify,  pursuant  to  5  U.S.C. 
605(b),  that  this  final  proposed  rule 
would  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

1.  Background 

The  National  Environmental  Policy 
Act,  signed  into  law  by  President  Nixon 
on  January  1, 1970,  articulated  national 
policy  and  goals  for  the  nation, 
established  the  Council  on 
Environmental  Quality,  and,  among 
other  things,  required  all  federal 
agencies  to  assess  the  environmental 
impacts  of  and  alternatives  to  proposals 
for  major  federal  actions  significantly 
affecting  the  quality  of  the  human 
environment.  The  Council  on 
Environmental  Quality  (CEQ),  charged 
with  the  duty  of  overseeing  the 
implementation  of  NEPA.  developed 
guidelines  to  aid  federal  agencies  in 
assessing  the  environmental  impacts  of 
their  proposals.  A  combination  of 
agency  practice,  judicial  decisions  and 
CEQ  guidance  resulted  in  the 
development  of  an  environmental 
impact  assessment  process,  which 
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includes  the  preparation  of 
environmental  impact  statements  (EIS's) 
for  certain  types  of  federal  actions. 

In  1977.  CEQ  was  directed  by 
Executive  Order  11991  to  promulgate 
binding  regulations  implementing  the 
procedural  provisions  of  NEPA.  The 
Council  was  specifically  directed  to: 

. . .  make  the  environmental  impact  statement 
more  useful  to  decisionmakers  and  the  public 
and  to  reduce  paperwork  and  the 
accumulation  of  extraneous  background  data, 
in  order  to  emphasize  the  need  to  focus  on 
real  environmental  issues  and  alternatives. 

Accordingly,  after  receiving  and 
responding  to  the  suggestions  and 
comments  of  federal,  state  and  local 
governmental  officials,  private  citizens, 
business  and  industry  representatives, 
and  public  interest  organizations,  the 
Council  issued  the  NEPA  regulations  on 
November  29, 1978.  40  CFR  1500-1508 
(1984).  The  regulations  became  effective 
for,  and  binding  upon,  most  federal 
agencies  on  July  Sa  1979,  and  for  all 
remaining  federal  agencies  on 
November  30, 1979. 

Since  promulgation  of  the  NEPA 
regulations,  the  Council  has  continually 
reviewed  the  regulations  to  identify 
areas  where  further  interpretation  or 
guidance  is  required.  This  review  has 
resulted  in  several  guidance 
documents.*  Although  continual 
attention  is  required  to  ensure  that  the 
mandate  of  the  regulations  is  being 
fulfilled,  the  Council  believes  that  the 
regulations  are  generally  working  well. 

During  the  past  two  years,  however, 
the  Council  has  received  numerous 
requests  from  both  government  agencies 
and  private  parties  to  review  the 
regulation  which  addresses  "incomplete 
or  unavailable  information"  in  the  EIS 
process.  That  regulation  currently  reads 
as  follows: 

§  1502.22    Incomplete  or  unavailable 
information. 

When  an  agency  is  evaluating  significant 
adverse  effects  on  the  human  environment  in 
an  environmental  impact  statement  and  there 
are  gaps  in  relevant  information  or  scientific 
uncertainty,  the  agency  shall  always  make 
clear  that  such  information  is  lacking  or  that 
uncertainty  exists. 

(a)  If  the  information  relevant  to  adverse 
impacts  is  essential  to  a  reasoned  choice 
among  alternatives  and  is  not  known  and  the 
overall  costs  of  obtaining  it  are  not 
exorbitant,  the  agency  shall  include  the 
information  in  the  environmental  impact 
statement. 


'  Forty  Most  Asked  Questions  Concerning  CEQ's 
National  Environmental  Policy  Act  Regulations,  46 
FR  18026  (1981);  Memorandum  for  General 
Counsels.  NEPA  Liaisons  and  Participants  in 
Scoping.  April  30. 1981  (Avaiiabie  upon  request  to 
the  General  Coungeli  Office.  CEQ);  Guidance 
Regarding  NEP.A  Regulations.  48  FR  34263  (1983). 


(b)  If  (1)  the  information  relevant  to 
adverse  impacts  is  essential  to  a  reasoned 
choice  among  alternatives  and  is  not  known 
and  the  overall  costs  of  obtaining  it  are 
exorbitant  or  (2)  the  information  relevant  to 
adverse  impacts  is  important  to  the  decision 
and  the  means  to  obtain  it  are  not  knotvn 
(e.g..  the  means  for  obtaining  it  are  beyond 
the  state  of  the  art)  the  agency  shall  weigh 
the  need  for  the  action  against  the  risk  and 
severity  of  possible  adverse  impacts  were  the 
action  to  proceed  in  the  face  of  uncertainty.  If 
the  agency  proceeds,  it  shall  include  a  worst 
case  analysis  and  an  indication  of  the 
probabihty  or  improl>ability  of  its  occurrence. 
40  CFR  1502.22 

On  August  11. 1983,  the  Council 
proposed  guidance  regarding  the  "worst 
case  analysis"  requirement  and  asked 
for  comments  on  the  proposed  guidance. 
48  FR  36486  (1983).  The  draft  guidance 
suggested  an  initial  threshold  of 
probability  should  be  crossed  before  the 
requirements  in  40  CFR  1502.22  became 
applicable.  Although  some 
commentators  agreed  with  the  guidance, 
others  believed  that  the  proposed 
threshold  would  unwisely  undercut 
analysis  of  low  probability/severe 
consequences.  Other  writers  suggested 
different  approaches  to  the  issue,  or 
advocated  an  amendment  to  the 
regulation  rather  than  guidance.  After 
reviewing  the  comments  received  in 
response  to  that  proposal,  the  Council 
withdrew  the  proposed  guidance,  stating 
its  intent  to  give  die  matter  additional 
examination  before  publishing  a  new 
proposal.  49  FR  4803  (1984).  On 
December  31, 1984.  the  Council  issued 
an  Advance  Notice  of  Proposed 
Rulemaking  for  40  CFR  1502.22.  and 
stated  that  it  was  considering  the  need 
to  amend  the  regulation.  49  FR  50744 
(1984).  The  Advance  Notice  of  Proposed 
Rulemaking  posed  five  questions  and 
asked  for  thoughtful  written  comments 
in  response  to  them.  The  questions  were: 

1.  Under  what  circumstance  and  to 
what  extent  must  a  federal  agency 
engage  in  forecasting  or  speculation 
when  confronted  with  scientific 
uncertainty  or  gaps  in  information 
concerning  the  environmental  effects  of 
a  proposed  action? 

2.  How  can  an  analysis  be  structured 
to  present  reasonable  forecasting  in  the 
face  of  scientific  uncertainfy  or 
information  gaps  about  the  effects  of 
proposed  action  to  provide  more  useful 
and  understandable  information  for 
decisionmakers  and  other  interested 
parties? 

3.  Does  the  type  of  analysis  called  for 
in  40  CFR  1502.22  require  federal 
agencies  to  go  beyond  the  "rule  of 
reason",  as  traditionally  expressed  in 
judicial  decisions  interpreting  NEPA? 
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4.  Should  a  threshold  standard  b« 
established  which  would  tri^er  the 
preparation  of  the  type  of  analysis 
identified  in  response  to  questioa  one, 
such  as  a  threshold  of  severe 
consequences,  a  threshold  of 
probability,  or  a  threshold  of  scientific 
credibiUty? 

5.  Is  the  term  "worst  ca^" 
appropriate  for  this  t3rpe  of  analysis?  If 
so,  how  should  it  be  defined?  If  not, 
what  is  the  most  appropriate  term  for 
this  tjrpe  of  analysis,  and  how  should  it 
be  defined? 

The  Cormci!  received  a  total  of  161 
responses:  68  comments  from  business 
and  industry;  33  from  public  interest 
groups;  23  from  federal  agencies:  19  from 
individual  commentators;  16  from  state 
governments:  and  2  &om  Congressional 
or  legislative  interests.  A  majority  of 
commentators  cited  (Hxiblems  with  the 
requirement  to  perform  a  "worst  case 
analysis",  although  they  recognized  the 
need  to  address  potential  impacts  in  the 
face  of  missing  inlormation.  Many 
commentators  thought  that  either  the 
regulation  itself  or  recent  judicial 
decisions  from  the  U.&  Court  of  Appeals 
for  the  Ninth  Circuit  required  agencies 
to  go  beyond  the  "rule  of  reason".  These 
commentators  suggested  that  the  "rule 
of  reason"  should  be  made  specilRcally 
applicable  to  the  requirements  of 
S  1502,22.  A  minority  of  commentators 
felt  strongly  that  the  current  regulation 
is  adequate  and  should  not  be  amended. 

Some  commentatois  stressed  the 
disclosure  part  of  the  regulation,  and 
said  that  the  truly  important  feature  of 
the  regulation  was  to  force  the  agencies 
to  acknowledge  scientific  uncertainty  or 
information  gaps.  Other  commentators 
offered  specific  suggestions  for  defining 
the  type  of  analysis  which  would  be 
appropriate  in  particular  instances 
where  missing  information  is  an 
unportant  factor  in  the  decisionmaking 
process.  A  summary  of  all  comments 
received  is  available  from  the  Office  of 
General  Counsel. 

On  March  18. 1985,  the  Council  held  a 
meeting,  open  to  the  public,  to  discuss 
the  comments  received  in  response  to 
the  Advance  Notice  of  Proposed 
Rulemaking.  50  FR  9535  (1985).  Shortly 
after  that  meeting,  the  Council  voted  to 
amend  the  regulation. 

PURPOSE  AND  ANALYSIS  OF 
PROPOSED  AMENDMENT 

Discussion  of  Existing  Regulation  and 
Pro  Drams 

The  NEPA  process  requires  federal 
agencies  to  disclose  the  environmental 
impacts  of  proposed  major  federal 
actions  which  sigoificantiy  affect  the 
quality  li  the  human  environment  in  an 


environmental  impact  statement  (EIS). 
The  EIS  must  include  a  rigorous 
evaluation  of  the  direct  and  indirect 
environmental  impacts  of  the  proposed 
action  and  of  all  reasonable  alternatives 
to  the  proposed  action.  In  the  context  of 
preparing  an  EIS,  agencies  are 
sometimes  faced  with  a  situation  in 
which  there  is  information  missing 
which  relates  to  significant  adverse 
impacts.  Early  in  the  history  of 
interpreting  NEPA.  it  was  decided  that 
an  agency  cannot  avoid  drafting  an  EIS 
because  some  information  regarding  the 
potential  environmental  impacts  is 
unknown;  indeed,  "one  of  the  functions 
of  a  NEPA  statement  is  to  indicate  the 
extent  to  which  environmental  effects 
are  essentially  imknown."  Scientists' 
Institute  for  Public  Information,  Inc.  v. 
Atomic  Energy  Commission,  481  F.2d 
1079. 1092  (D.C.  Cir.  1973). 

Section  1502.22  attempts  to  address 
the  difRculty  of  analyzing  in  an 
environmental  impact  statement  (EIS) 
the  consequences  of  a  proposed  action 
in  the  face  of  incomplete  or  unavailable 
information.  The  regulation  requires  an 
agency  to  disclose  the  fact  that 
information  is  lacking  or  that  scientific 
uncertainty  exists,  and  to  obtain  that 
information  if  it  is  essential  to  a 
reasoned  choice  among  alternatives  and 
the  overall  costs  of  doing  so  are  not 
exorbitant.  If  the  agency  is  unable  to 
obtain  the  information  because  of 
overall  costs  or  because  the  means  to 
obtain  it  are  not  known,  and  the  agency 
proceeds  in  the  face  of  uncertainty,  it, 
must  include  a  "worst  case  analysis"  in 
the  EIS.  Although  nothing  in  the  official 
regulatory  record  reveals  the  reason  that 
the  Council  chose  the  "worst  case 
analysis"  construct  which  was  not 
required  by  previous  judicial  opinions 
construing  NEPA  or  by  CEQ  guidehnes, 
it  was  apparently  created  as  a  device  to 
require  agencies  to  complete  the 
analysis  in  the  EIS,  rather  than  allowing 
agencies  to  disregard  uncertainties  as 
having  no  weight  in  the  balancing 
process. 

After  an  intensive  review  of  the 
regulation,  the  Council  has  concluded 
that  the  "worst  case  analysis" 
requirement  is  an  unsatisfactory 
approach  to  the  analysis  of  potential 
consequences  in  the  face  of  missing 
information.  The  requirement  challenges 
the  agencies  to  speculate  on  the  "worst" 
possible  consequence  of  a  proposed 
action.  Many  respondents  to  the 
Council's  Advance  Notice  of  Proposed 
Rulemaking  pointed  to  the  limitless 
nature  of  the  inquiry  established  by  this 
requirement;  that  is,  one  can  always 
conjure  up  a  worse  "worst  case"  by 
adding  an  additionai  variable  to  a 
hypothetical  scenario.  Expert*  in.  the 


field  of  risk  analysis  and  perception 
stated  that  the  "worst  case  analysis'' 
lacks  defensible  rationale  or  procedures, 
and  that  the  current  regulatory  language 
stands  "without  any  discernible  link  to 
the  disciplines  that  have  devoted  so 
much  thought  and  effort  toward 
developing  rational  ways  to  cope  with 
problems  of  uncertainty.  It  is,  therefore, 
not  surprising  that  no  one  knows  how  to 
do  a  worst  case  analysis. .  .  ",  Slovic,  P., 
February  1, 1985*  Response  to  ANPRM. 

Moreover,  in  the  institutional  context 
of  litigation  over  EIS(s)  the  "worst  case" 
rule  has  proved  counterproductive, 
because  it  has  led  to  agencies  being 
required  to  devote  substantial  time  and 
resources  to  preparation  of  analyses 
which  are  not  considered  useful  to 
decisionmakers  and  divert  the  EIS 
process  from  its  intended  purpose. 

The  "worst  case  analysis" 
requirement  has  been  interpreted  to 
require  agencies  to  present  a  discussion 
of  a  particular  disastrous  impact  even 
when  the  agency  believes  that  no 
credible  scientific  data  has  indicated 
that  the  particular  impact  could  be 
caused  by  the  proposed  action.  For  • 
example,  in  Save  Our  Ecosystems  v. 
Clark.  747  F.2d  1240  (9th  Cir.  1984).  the 
Bureau  of  Land  Management  was 
ordered  to  prepare  a  "worst  case 
analysis"  assuming  a  causal  effect 
between  the  use  of  certain  herbicides  on 
federal  forest  land  and  the  development 
of  cancer  in  human  beings,  despite  the 
agency's  contention  that  such  an 
analysis  would  be  pure  guesswork 
because  no  credible  scientific  data 
supported  the  contention  that  cancer 
could  occur  at  any  dose.  The  Council 
believes  that  pure  conjecture,  that  is,  a 
conjectural  analysis,  lacking  a  credible 
scientific  basis  is  not  useful  to  either  the 
decisionmaker  or  the  public;  rather,  it 
could  appear  to  be  an  indulgence  in 
speculation  for  its  own  sake  without  a 
firm  connection  between  credible 
science  and  the  hypothetical 
consequences  of  an  agency's  proposed 
action. 

Further,  the  Council  views  such  an 
interpretation  of  the  "worst  case 
analysis"  requirement  as  inconsistent 
with  the  "rule  of  reason",  which  courts 
have  traditionally  used  to  interpret  an 
agency's  duty  under  NEPA  when  faced 
with  the  problem  of  uncertainty.*  In 


'  "Becaiue  NEPA  ii  silent  on  the  problem  of 
uncertainty  resulting  from  missing  information,  the 
courts  have  been  forced  to  grapple  with  the  issue 
case  by  case  and  have  esteblished  a  'rale  of  reason' 
approach."  Sierm  Clab  «.  Sigler.  609  F  2d  9»7  (Sth 
Cir.  1963). 
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interpreting  the  requirements  of  NEPA. 
courts  have  recognized,  "on  the  one 
hand  that  the  Act  mandates  that  no 
agency  limit  its  environmental  activity 
by  the  use  of  an  artificial  framework 
and  on  the  other  that  the  Act  does  not 
intend  to  impose  an  impossible  standard 
on  the  agency."  Environmental  Defense 
Fund,  Inc.  v.  Corps  of  Engineers,  492  F. 
2d  1123  (5th  Cir.  1974).  Similarly,  in  the 
first  NEPA  case  to  deal  specifically  with 
the  "rule  of  reason"  standard  as  applied 
to  the  problem  of  scientific  uncertainty 
or  missing  information,  the  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  stated  that.  "(NEPA's) 
requirement  that  the  agency  describe  the 
anticipated  environmental  effects  of  a 
proposed  action  is  subject  to  a  rule  of 
reason.  The  agency  need  not  foresee  the 
unforeseeable,  but  by  the  same  token, 
neither  can  it  avoid  drafting  an  impact 
statement  simply  because  describing  the 
environmental  effects  of  alternatives  to 
particular  agency  action  involves  some 
degree  of  forecasting .  .  .  The  statute 
must  be  construed  in  the  light  of  reason 
if  it  is  not  to  demand  what  is,  fairly 
speaking,  not  meaningfully  possible  .  .  .' 
(citing  Calvert  Cliffs'  Coordinating 
Committee  v.  Atomic  Energy 
Commission,  499  F.2d  1109. 1114  (D.C. 
Cir.  1971)].  But  implicit  in  this  rule  of 
reason  is  the  overriding  statutory  duty 
of  compliance  with  impact  statement 
procedures  'to  the  fullest  extent 
possible.'  "  Scientists'  Institute  for 
Public  Information,  Inc.  v.  Atomic 
Energy  Commission,  481  F.2d  1079. 1092 
(D.C.  Cir.  1973).  The  Council  believes 
that  the  current  "worst  case  analysis" 
requirement,  as  interpreted  by  recent 
judicial  decisions,  imposes  a 
requirement  on  the  agencies  which  goes 
beyond  this  "rule  of  reason":  That  of 
defining  and  analyzing  a  particular  set 
of  hypothetical  consequences  which  can 
be  imagined  as  the  "worst"  possible 
result  of  a  proposed  action,  without 
regard  to  support  from  scientific  opinion, 
evidence,  and  experience. 

The  Proposed  Amendment 

It  is  well  established  that,  in 
complying  with  NEPA.  agencies  must 
fairly  analyze  and  comment  upon  the 
consequences  of  their  actions  in  the  face 
of  missing  information  in  an  EIS.  The 
Council  strongly  beheves  such  analyses 
must  be  based  upon  credible  science,  so 
that  the  information  will  be  of  value  to 
the  decisionmaker  and  the  public.  The 
proposed  amendment  simply  but 
precisely  sets  forth  an  agency's  duties 
when,  in  preparing  an  EIS,  the  agency 
determines  that  there  is  missing 
information  which  is  important  to 
evaluating  significant  adverse  impacts 
on  the  human  environment.  First,  the 


agency  must  make  reasonable  efforts,  in 
light  of  overall  costs  and  the  state  of  the 
art,  to  obtain  the  missing  information.  If 
that  effort  is  not  possible  or  successful, 
the  agency  must  then  disclose  the  fact 
that  the  information  is  missing;  explain 
the  relevance  of  the  missing  information 
to  the  agency's  evaluation  of  significant 
adverse  impacts  on  the  human 
environment;  summarize  the  existing 
credible  scientific  evidence  which  is 
relevant  to  analysis  of  significant 
adverse  impacts;  and  present  the 
agency's  own  evaluation  of  that 
scientific  evidence  in  the  EIS.  Thus,  the 
proposed  regulation  retains  the  duty  to 
describe  the  consequences  of  a  remote, 
but  potentially  severe  impact,  but 
grounds  the  duty  in  evaluation  of 
scientific  opinion  rather  than  in  the 
framework  of  a  conjectural  "worst  case 
analysis".  Section  1502.22  must,  of 
course,  be  read  in  the  context  of  the 
more  general  requirements  for 
preparation  of  an  EIS  (40  CFR 1502.  et 
seq.).  These  include  the  rigorous 
evaluation  of  the  direct,  indirect  and 
cumulative  impacts  of  a  proposed 
action,  alternatives  to  the  proposed 
action,  and  appropriate  mitigation 
measures.  (40  CFR  1502  et  seq.). 

The  proposed  regulation  would  apply 
in  the  circumstances  which  frame  the 
current  requirement;  that  is,  when  there 
is  missing  information  important  to  the 
evaluation  of  significant  adverse 
impacts  on  the  human  environment. 
After  consideration  of  the  comments 
received  in  response  to  the  Advance 
Notice  of  Proposed  Rulemaking,  the 
Council  has  chosen  to  impose  scientific 
credibility  as  the  "threshold"  to  trigger 
the  requirements  of  the  proposed 
regulation.  In  identifying  potentially 
significant  adverse  impacts,  an  agency 
must  forecast  those  consequences  which 
have  a  low  probability  of  occurrence  but 
have  potentially  catastrophic 
consequences  when  there  is  credible 
scientific  support  to  suggest  that  the 
impact  could  occur  as  a  result  of  the 
proposed  action.  The  agency  is  not 
required  to  include  opinions  about  or  an 
evaluation  of  impacts  which  are  based 
on  pure  conjecture,  without  a  sound 
rationale  or  valid  data. 

The  Council  intends  for  the  phrase 
"overall  costs"  to  be  interpreted  as 
including  financial  and  other  costs,  such 
as  cost  in  terms  of  time.  This  is 
consistent  with  the  interpretation  of  the 
phrase  in  the  current  regulation.  43  FR 
55978.  55984  (1978). 

Finally,  in  light  of  the  attention  paid  in 
recent  months  to  "Bhopar-type 
disasters,  the  Council  wishes  to 
emphasize  that,  in  our  judgment,  the 
proposed  regulation  is  better  designed  to 


lead  to  more  informed  decisionmaking, 
and,  thus,  will  be  more  helpful  in 
preventing  such  low  probability /high 
consequence  disasters  than  the  culrent 
"worst  case"  rule.  By  requiring  agencies 
to  focus  their  analysis  on  reasonably 
foreseeable  impacts,  the  proposal  will 
generate  information  and  discussion  on 
those  consequences  of  greatest  concern 
to  the  public  and  of  greatest  relevance 
to  the  agency's  decision.  This  will,  we 
believe,  constitute  a  substantial  step 
forward  over  the  current  "worst  case 
analysis"  approach. 

The  proposed  regulation  requires 
agencies  to  take  affirmative  action,  not 
otherwise  required  in  the  EIS  process, 
when  there  is  missing  information  about 
a  significant  adverse  impact  The 
requirement  to  disclose  all  credible 
scientific  evidence  extends  to  those 
views  which  are  generally  viewed  as 
"minority  views"  within  the  scientific 
community  or  to  those  views  which  are 
opposite  those  of  the  views  subscribed 
to  by  the  agency.  The  proposed 
amendment  is  thus  consistent  with  the 
"rule  of  reason"  as  apphed  to  the 
requirement  that  an  agency  make  a  good 
faith  effort  to  describe  the  reasonably 
foreseeable  environmental  impacts  of  a 
program,  even  in  the  face  of  missing 
information.  Scientists  Institute  for 
Public  Information  v.  Atomic  Energy 
Commission,  481  F.2d  1079  at  1092  (D.C 
Cir.  1973).  It  is  also  consistent  with  the 
holding  in  Sierra  Club  v.  Sigler,  605  F.2d 
957  (5th  Cir.  1983).  that  the  probable 
remoteness  of  an  impact  does  not 
excuse  an  agency  fix>m  an  evaluation  of 
those  impacts  when  there  is  a  body  of 
data  with  which  an  evaluation  can  be 
made  which  is  not  unreasonably 
speculative.  Id.  at  974.  The  Council 
intends  that  the  evaluation  of  adverse 
impacts  under  this  section  will  be 
founded  on  science  which  is  competent 
and  worthy  of  belief,  and  which  is  based 
upon  theoretical  approaches  or  research 
results  generally  accepted  in  the 
scientific  community.  The  Council 
believes  that  this  requirement  will 
greatly  enhance  the  utiUty  of  analyses 
under  this  section  for  both  the 
decisionmaker  and  the  public 

List  of  Subjecto  in  40  CFR  Part  1502 

Enviroiunental  impact  statements. 

PART  1502— {Amended]. 

40  CFR  Part  1502  is  proposed  to  be 
amended  as  follows: 

1.  The  authority  citation  for  Part  1502 
continues  to  reed: 

Authority:  NEPA,  the  Environmental 
Quality  Improvement  Act  of  1970.  as 
amended  (42  U.S.C.  4371  et  seq.),  sec.  309  of 


32238 


Federal  Register  /  Vol.  50.  No.  154  /  Friday,  August  9.  1985  /  Proposed  Rules 


the  Clean  Air  Act.  as  amended  (42  U.S.C. 
7609).  and  EO.  11514  (Mar.  5, 1970.  as 
amended  by  E.0. 11991.  May  24. 1977). 

2.  Section  1502.22  is  revised  to  read  as 
follows: 

§  1502.22.    Incomplete  or  unavailable 
information. 

In  preparing  an  environmental  impact 
statement,  the  agency  shall  make 
reasonable  efforts,  in  light  of  overall 
costs  and  state  of  the  art,  to  obtain 
I  missing  information  which,  in  its 
judgment,  is  important  to  evaluating 
significant  adverse  impacts  on  the 
human  environment  that  are  reasonably 
foreseeable.  If.  for  the  reasons  stated 
above,  the  agency  is  unable  to  obtain 
this  missing  information,  the  agency 
shall  include  within  the  environmental 
impact  statement  (a)  a  statement  that 
such  information  is  missing,  (b)  a 
statement  of  the  relevance  of  the 
missing  information  to  evaluating 
signiHcant  adverse  impacts  on  the 
human  environment,  (c)  a  summary  of 
existing  credible  scientific  evidence 
which  is  relevant  to  evaluating  the 
significant  adverse  impacts  on  the 
human  environment,  and  (d)  the 
agency's  evaluation  of  such  evidence. 
"Reasonably  foreseeable"  includes 
impacts  which  have  catastrophic 
consequences,  even  if  their  probability 
of  occurrence  is  low.  provided  that  they 
have  credible  scientific  support,  are  not 
based  on  pure  conjecture,  and  are 
within  the  rule  of  reason. 
A.  Alan  HiU. 
Chairman. 
|FR  Doc.  85-18809  Filed  6-8-85:  8:45  am| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  405 

IOMB-005-N] 

Medicare  Program;  Office  of 
Management  and  Budget  Request  for 
Review  of  Collection  of  Information 
Requirements 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
action:  Notice  of  OMB  action  on 
collection  of  information  requirements. 

SUMMARY:  As  a  result  of  reviews 
performed  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1980,  the 
Office  of  Management  and  Budget  has 
directed  that  HCFA  revise  selected 
collection  of  information  requirements 
in  HCFA  regulations.  This  notice 


informs  the  public  of  OMB's  decision 
and  states  our  intention  to  develop 
notices  of  proposed  rulemaking;  (1)  To 
change  the  regulations,  as  appropriate, 
and  (2)  to  solicit  comments  on  the 
collection  of  information  requirements. 
Consistent  with  the  provisions  of  5  CFR 
1320.14,  OMB  has  granted  continued 
approval  of  the  current  collection  of 
information  requirements  for  a  limited 
time. 

DATE:  To  assure  consideration, 
comments  must  be  received  by 
September  9, 1985. 

ADDRESS:  Address  comments  in  writing 
to:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  Attention:  OMB- 
005-N,  P.O.  Box  26676,  Baltimore. 
Maryland  21207. 

Address  a  copy  of  comments  on 
collection  of  information  requirements 
to:  Office  of  information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  3203,  New  Executive 
Office  Building,  Washington,  D.C.  20503, 
Attention:  Fay  ludicello. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Burns,  (301)  594-8651— 
information  Collection  Requirements 
Stefan  Miller.  (301)  597-6394-Conditions 

of  Participation  and  Coverage. 
SUPPLEMENTARY  INFORMATION:  The 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507)  establishes  policies  and 
procedures  for  controlling  paperwork 
burdens  imposed  by  Federal  agencies  on 
the  public.  In  regulations  at  5  CFR 
1320.14.  effective  May  2. 1983.  the  Office 
of  Management  and  Budget  (OMB)  set 
forth  procedures  for  its  review  of 
collection  of  information  requirements 
contained  in  existing  regulations  that 
had  not  been  previously  reviewed  by 
OMB  or  the  General  Accounting  Office. 

In  accordance  with  an  agreed-upon 
schedule.  HCFA  identified  and 
submitted  for  review  a  number  of  items 
for  approval.  (Approval  results  in 
assignment  of  a  control  number,  listed  at 
42  CFR  400.310.)  OMB  has  directed  that 
we  initiate  proposals  to  change  certain 
collection  of  information  requirements. 
In  such  instances.  OMB's  procedures 
require  Federal  agencies  to  publish  a 
notice  in  the  Federal  Register  informing 
the  public  of  these  proposed  changes  in 
the  collection  of  information 
requirements  and  that  OMB  has 
approved  the  information  requirements 
for  a  limited  period  of  time.  (This 
process  is  described  in  OMB 
regulations,  5  CFR  1320.14(f).) 

The  collection  of  information 
requirements  most  recently  identified  as 
those  that  may  be  overly  prescriptive 


appear  in  42  CFR  Part  405,  Subparts  L, 
M,  and  Q.  Therefore,  we  are  publishing 
this  notice  to  solicit  public  comments  on 
the  feasibility  of  revising  the  collection 
of  information  requirements  that  are  not 
specifically  required  by  statute  and  to 
inform  the  public  that  OMB  has  granted 
limited  continued  approval  of  these 
questioned  requirements.  Under  an 
interagency  agreement,  HCFA  will  work 
with  the  Centers  for  Disease  Control  on 
the  requirements  in  Subpart  M 
(Conditions  of  Coverage  of  Services  of 
Independent  Laboratories). 

We  will  accept  comments  on  the 
collection  of  information  requirements 
contained  in  the  following  rules  that 
OMB  has  identified  for  change: 

1.  42  CFR  Part  405.  Subpart  L 
(Conditions  of  Participation;  Home 
Health  Agencies). 

(a)  Section  405.1221.  which  specifies 
that  written  requirements  be  developed 
for  home  health  agencies'  organizational 
structure,  qualifying  services, 
administrative  controls,  personnel 
policies  and  contracts,  coordination  of 
patient  services,  services  under 
arrangements,  and  institutional 
planning. 

(b)  Section  405.1223(a).  which 
specifies  the  development  of  a  written 
plan  of  treatment  established  and 
periodically  reviewed  by  a  physician 
and  details  the  requirements  of  the  plan 
of  treatment. 

(c)  Section  405.1223(b),  which  requires 
a  review  of  the  total  plan  of  treatment 
by  home  health  agency  personnel  and 
the  attending  physician  as  often  as  the 
severity  of  the  patient's  condition 
requires,  but  at  least  once  every  60  days. 
The  agency  professional  staff  is  also 
required  to  alert  the  physician  promptly 
of  any  changes  that  suggest  a  need  to 
alter  the  plan  of  treatment. 

(d)  Sections  405.1224  (a)  and  (b). 
which  describe  the  duties  of  registered 
nurses  and  licensed  practical  nurses  as 
those  duties  which  relate  to  the 
preparation  of  clinical  and  progress 
notes  set  forth  in  the  plan  of  treatment. 

(e)  Section  405.1225(a).  which 
describes  the  duties  of  physical 
therapist  and  occupational  therapist 
assistants  under  the  supervision  of  a 
qualified  physical  or  occupational 
therapist  as  those  which  include  the 
preparation  of  clinical  and  progress 
notes  in  accordance  with  the  plan  of 
treatment. 

(f)  Section  405.1226.  which  describes 
the  duties  of  qualified  social  workers 
offering  medical  social  services  as  those 
which  include  preparing  clinical  and 
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progress  notes  on  the  patient's  condition 
and  assisting  in  the  development  of  the 
plan  of  treatment. 

(g)  Section  405.1228,  which  contains 
specific  requirements  for  content, 
maintenance  and  retention  of  clinical 
records  for  every  patient  receiving  home 
health  services. 

(h)  Section  405.1229,  which  requires 
home  health  agencies  to  have  written 
policies  requiring  an  overall  evaluation 
of  the  agency's  total  program  once  a 
year  by  specified  persons.  The  content 
of  the  evaluation  and  the  disposition  of 
evaluation  results  are  specified. 

2.  42  CFR  Part  405.  Subpart  M 
(Conditions  of  Coverage  of  Services  of 
Independent  Laboratories]. 

(a)  Section  405.1314(a)(2).  which 
specifies  requirements  for  maintaining 
records  of  all  proficiency  testing  results 
in  programs  in  which  laboratories  are 
participants  and  make  these  records 
routinely  available  to  all  State  survey 
agencies,  with  certain  exceptions. 

(b)  Section  405.1315(f).  which  requires 
independent  laboratories  to  have 
written  personnel  policies,  procedures 
and  practices  and  to  maintain  employee 
records  that  include  specific 
information. 

(c)  Section  405.1316(a).  which  requires 
the  clinical  laboratory  to  maintain 
records  and  a  compilation  of  all 
automated  and  manual  methods  for 
tests  which  are  performed  in  or  offered 
by  the  laboratory. 

(d)  Section  405.1316(f).  which  requires 
independent  laboratories  to  maintain 
records  of  the  daily  acquisition  of 
specimens  and  specifies  what 
information  must  be  included  in  the 
record. 

(e)  Section  405.1316(g),  which  requires 
the  laboratory  director  to  promptly  send 
the  laboratory  report  to  the  licensed 
physician  or  other  authorized  person 
who  requested  the  test.  It  also  requires 
that  a  suitable  record  of  each  test  result 
be  maintained  for  a  period  of  at  least  2 
years  after  the  date  of  submittal  of  the 
report  or  for  a  period  of  time  required  by 
State  law  for  such  records,  whichever  is 
longer. 

(0  Sections  405.1317  (a)(5)  and  (a)(6). 
which  require  written  approval  by  the 
director  or  supervisor  of  all  changes  in 
laboratory  procedures  and  the 
maintenance  and  availability  of 
laboratory  records  to  laboratory 
personnel  as  well  as  to  the  Secretary. 

(g)  Section  405.1317(b)(3).  which 
specifies  the  method  and  frequency  for 
checking  laboratory  instruments  used  in 
clinical  chemistry  and  the  maintenance 
of  records  for  this  purpose. 

The  Subpart  M  requirements  were 
originally  established  to  assure  the 
accountability  of  laboratories  in  quality 


control  and  the  performance  of 
acceptable  test  results.  We  particularly 
will  be  interested  in  comments  on  which 
of  these  requirements  remain  viable 
quality  assurance  tools  and  which  may 
represent  unnecessary  burdens  on 
laboratory  management. 

3.  42  CFR  Part  405.  Subpart  Q 
(Conditions  of  Participation:  Clinics, 
Rehabilitation  Agencies,  and  Public 
Health  Agencies  as  Providers  of 
Outpatient  Physical  Therapy  Services; 
and  Conditions  for  Coverage:  Outpatient 
Physical  Therapy  Services  Furnished  by 
Physical  Therapists  in  Independent 
Practice). 

(a)  Section  405.1720(b).  which  permits 
rehabilitation  agencies  to  provide  social 
or  vocational  adjustment  services  under 
a  written  contract  with  others  (that  is. 
other  than  salaried  employees), 
provided  the  agency  retains 
responsibility  for.  and  control  and 
supervision  of.  these  services.  The  terms 
of  the  contract  are  specified  in  detail. 

(b)  Section  405.1721(a),  which 
contains  specific  requirements  for  the 
terms  of  a  contract  under  which  an 
organization  provides  outpatient 
physical  therapy  or  speech  pathology 
services  under  an  arrangement  with 
others. 

(c)  Section  405.1722.  which  specifies 
requirements  for  maintaining  clinical 
records  for  clinics,  rehabilitation 
agencies,  and  public  health  agencies  as 
providers  of  outpatient  physical  therapy 
or  speech  pathology  services. 

(d)  Sections  405.1736  (b)  and  (d). 
which  specify  requirements  for  the 
content  and  retention  of  clinical  records 
for  physical  therapists  in  independent 
practice. 

The  public  is  invited  also  to  comment 
on  any  other  requirements  of  Subparts  L, 
M,  and  Q  that  they  believe  are 
collection  of  information  requirements. 

After  reviewing  comments  we 
received  on  this  notice,  we  will,  within 
120  days,  initiate  a  notice  or  notices  of 
proposed  rulemaking  concerning  these 
collection  of  information  requirements. 

(Section  1102  of  the  Social  Seciuity  Act,  42 
U.S.C  1302;  5  CFR  1320.14(f)) 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13773,  Medicare — Hospital 
Insurance;  No.  13.774,  Medicare — 
Supplementary  Medical  Insurance) 

Dated:  July  10, 1985. 
Carotyne  K.  Davit, 

Administrator,  Health  Care  Financing 
A  dministration. 

(FR  Doc.  85-18926  Filed  8-8-85;  8:45  am) 

BHJJNO  CODE  4120-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  90 

[PR  Docket  No.  64-232;  FCC  SS-329) 

Future  Public  Safety 
Telecommunications  Requirement* 

AQENCY:  Federal  Communications 
Commission. 

ACTION:  Order  regarding  staff  report. 

summary:  The  FCC  adopted  an  Order 
releasing  a  StaH'  Report  on  future  public 
safety  telecommunications 
requirements.  This  action  is  part  of  its 
Congressional  mandate  to  develop  a 
Public  Safety  Plan  to  govern  future 
spectrum  allocation  decisions. 
DATES:  Submit  comments  on  or  before 
October  30. 1985  and  reply  comments  on 
or  before  November  29. 1985. 

ADDRESS:  Federal  Communications 
Commission,  1919  M  Street,  NW., 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
foseph  A.  Levin,  Land  Mobile  & 
Microwave  Division,  Private  Radio 
Bureau,  (202)  632-7125. 
SUPPLEMENTARY  INFORMATION: 

Order 

In  the  Matter  of  Future  Public  Safety 
Telecommunications  Requirements;  PR 
Docket  No.  84-232. 

Adopted:  June  21. 1985. 

Released:  August  1, 1985. 

By  the  Commission. 

1.  The  Report  being  released  by  the 
Commission  through  this  Order  is  the 
second  phase  of  a  three  part  project  to 
develop  a  plan  to  assure  that  the 
Commission  considers  the  current  and 
future  communications  requirements  of 
public  safety  entities  in  making 
spectrum  allocations.  Phase  one 
consisted  of  a  Notice  of  Inquiry 
[Inquiry)  which  was  adopted  by  the 
Commission  on  March  1, 1964  (49  FR 
9754;  March  15, 1984).  The  Inquiry  was 
designed  to  solicit  comments  from  the 
public  safety  community  and  other 
interested  parties  regarding  future 
public  safety  telecommunications 
requirements.  The  Report  was  prepared 
by  the  Private  Radio  Bureau  to 
consolidate  the  available  information 
regarding  future  public  safety 
telecommunications  requirements,  as 
well  as  information  regarding  possible 
alternative  means  for  meeting  the  future 
requirements  which  are  identified.  It  is 
expected  that  the  public  safety 
community  and  other  interested  parties 
will  review  the  Report  and  provide 
comments  which  will  assist  the 
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Commission  in  the  third  and  final  phase 
of  this  proceeding,  development  of  a 
Public  Safety  Plan. 

2.  The  Report  consists  of  six  main 
sections:  (1)  A  discussion  of  current 
public  safety  allocations:  (2)  a 
discussion  of  the  growth  factors 
responsible  for  increasing  public  safety 
communication  requirements  as 
presented  in  the  comments  to  the 
Inquiry;  (3)  nationwide  and  geographic 
projections  of  public  safety  spectrum 
needs  through  the  year  2000:  (4)  a 
discussion  of  proposed  public  safety 
allocations:  (5)  a  discussion  of  the 
impact  of  new  technologies  on  these 
projections;  and  (6)  a  discussion  of  a 
number  of  alternative  means  to  meet  the 
projected  future  needs  of  the  public 
safety  radio  services. 

3.  While  we  seek  comments  on  all 
aspects  of  the  Report,  we  are  especially 
interested  in  reactions  to  the  options 
discussed  in  Chapter  7,  as  well  as  any 
additional  options  commenters  may 
wish  to  propose.  These  comments  will 
be  used  by  the  staff  in  the  development 
of  the  Public  Safety  Plan  which  will 
assure  that  the  future 
telecommunications  requirements  of 
public  safety  entities  are  met. 

4.  Accordingly,  IT  IS  HEREBY 
ORDERED,  that  the  Private  Radio 
Bureau  Report,  entitled  Future  Public 
Safety  Telecommunications 
Requirements,  be  published  as  a  staff 
Report  and  be  made  available  to  the 
public  through  the  Commission's  records 
duplication  contractor.  Copies  also  will 
be  available  for  public  inspection  during 
regular  business  hours  in  the 
Commission's  Public  Reference  Room  at 
its  headquarters.  Room  239. 1919  M 
Street.  NW..  Washington.  DC.  The 
Commission  adopts  this  Order  under  the 
authority  contained  in  sections  4(i)  and 
303(r)  of  the  Communications  Act  of 
1934.  as  amended,  47  U.S.C.  154(i)  and 
303(r).  Pursuant  to  the  procedures  set 
out  in  S  1.415  of  the  Commission's  Rules. 
47  CFR  1.415.  interested  persons  may  file 
comments  on  or  before  October  30, 1985 
and  reply  comments  on  or  before 
November  29. 1985.  All  relevant  and 
timely  comments  will  be  considered  by 
the  Commission  before  final  action  is 
taken  in  adopting  a  Public  Safety  Plan. 

5.  In  accordance  with  the  provisions 
of  5  1.419  of  the  Commission's  Rules.  47 
CFR  1.419.  formal  participants  shall  file 
an  original  and  five  copies  of  their 
comments  and  other  materials. 
Participants  wishing  each  Commissioner 
to  have  a  personal  copy  of  their 
comments  should  file  an  original  and  11 
copies.  Members  of  the  general  public 
who  wish  to  express  their  interest  by 
participating  informally  may  do  so  by 
submitting  open  copy.  All  comments  will 


be  given  the  same  consideration, 
regardless  of  the  number  of  copies 
submitted.  All  documents  will  be 
available  for  public  inspection  during 
regular  business  hours  in  the 
Commission's  Public  Reference  Room  at 
its  headquarters  in  Washington,  D.C. 

6.  For  further  information  contact 
Joseph  A.  Levin,  Land  Mobile  and 
Microwave  Division.  Private  Radio 
Bureau,  (202)  632-7125. 

Federal  Communications  Commission. 

William  |.  Tricarico. 

Secretary. 

|FR  Doc.  85-18635  Filed  8-8-85:  8:45  amj 

BILUMG  CODE  671I-01-M 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

|AIDARCase65-1| 

48  CFR  Part  752  and  Appendix  D 

Proposed  Acquisition  Regulation 
Amendn>ent  Regarding  Differential 
and  Allowances 

agency:  Agency  for  International 
Development.  IDCA. 
action:  Proposed  rule. 

summary:  This  proposed  AID 
Acquisition  Regulation  (AIDAR)  change 
amends  the  Differential  and  Allowances 
clauses  to  provide  a  danger  pay 
allowance  as  additional  compensation 
above  basic  compensation  to  U.S. 
contractor  employees  for  service  at 
places  in  foreign  areas  where  there  exist 
conditions  of  civil  insurrection,  civil 
war,  terrorism  or  wartime  conditions 
which  threaten  physical  harm  or 
imminent  danger  to  the  health  or  well- 
being  of  the  employee. 

DATE:  Comments  on  the  proposed  rule 
should  be  submitted  in  writing  and  be 
received  on  or  before  September  9, 1985. 
at  the  address  shown  below  to  be 
considered  in  the  formulation  of  the 
final  rule. 

address:  Interested  parties  should 
submit  written  comments  to:  Agency  for 
International  Development.  Attn:  M/ 
SER/CM/SD/POL.  Room  713.  SA-14. 
Washington.  D.C.  20523. 

Please  cite  AIDAR  Case  85-1  in  all 
correspondence  related  to  this  proposal. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mrs.  Patricia  L  Bullock, 
M/SER/CM/SD/POL  Telephone  (703) 
235-9107 

SUPPLEMENTARY  INFORMATION:  This 
proposed  AIDAR  Amendment  is  being 
made  available  for  review  and  comment 


in  accordance  with  FAR  1.502-2  and 
AIDAR  701.374(b). 

Danger  pay  is  an  allowance  that 
provides  additional  compensation  above 
basic  compensation  to  an  employee  in  a 
foreign  area  where  civil  insurrection, 
civil  war,  terrorism  or  wartime 
conditions  threaten  physical  harm  or 
imminent  danger  to  the  health  or  well- 
being  of  the  employee.  The  danger  pay 
allowance  is  in  lieu  of  that  part  of  the 
post  differential  which  is  attributable  to 
political  violence.  Consequently,  the 
post  differential  may  be  reduced  while 
danger  pay  is  in  effect  to  avoid  dual 
crediting  for  political  violence. 

List  of  Subjects  in  48  CFR  Part  752 

Government  procurement. 

Therefore,  it  is  proposed  that  48  CFR 
Part  752  and  Appendix  D  of  Chapter  7 
be  amended  as  follows: 

PART  752— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

1.  The  authority  citation  for  Part  752 
continues  to  read  as  follows: 

Authority:  Sec.  621,  Pub.  L  87-195,  75  Stat. 
445,  (22  U.S.C.  2381)  as  amended;  E.0. 12163, 
Sept.  29. 1979,  44  FR  58673:  3  CFR  1979  Comp.. 
p.  435. 

2.  Section  752.7028.  Differential  and 
Allowances,  is  amended  fy  revising  the 
clause  date  from  "Apr.  1984"  to  "Aug. 
1985"  and  by  adding  a  new  paragraph  (j) 
to  the  clause  to  read  as  follows: 

752.7028    Differentials  and  allowances. 


Differentials  and  Allowances  (Aug.  1985) 

*  •  •  *  * 

(j)  Danger  pay  allowance.  (1)  The 
contractor  will  be  reimbursed  for  payments 
made  to  its  employees  for  danger  pay  not  to 
exceed  that  paid  AID  employees  in  the 
cooperating  country,  in  accordance  with  the 
Standardized  Regulations  (Government 
Civilians,  Foreign  Areas),  Chapter  650,  as 
from  time  to  time  amended. 

(2)  Danger  pay  is  an  allowance  that 
provides  additional  compensation  above 
basic  compensation  to  an  employee  in  a 
foreign  area  where  civil  insurrection,  civil 
war,  terrorism  or  wartime* conditions  threaten 
physical  harm  or  imminent  danger  to  the 
health  or  well-being  of  the  employee.  The 
danger  pay  allowance  is  in  lieu  of  that  part  of 
the  post  differential  which  is  attributable  to 
political  violence.  Consequently,  the  post 
differential  may  be  reduced  while  danger  pay 
is  in  effect  to  avoid  dual  crediting  for  political 
violence. 

Appendix  D  of  Chapter  7 — [Amended) 

3.  Clause  6.  of  Attachment  2,  Form  AID 
1420-37,  "General  Provisions",  Appendix  D  of 
this  chapter  is  amended  to  add  a  new 
paragraph  (g)  as  follows: 
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Appendix  D— Direct  AID  Contracts  with  U.S. 
Citizens  or  U.S.  Residents  for  Personal 
Services  Abroad 


Attachment  2  to  Appendix  0 — Form  AID 
1420-37.  "General  Provisions" 
***** 

e.  Differential  and  Allowances 
(g)  Danger  pay  allowance Chapter  850. 

Dated:  July  29, 1985. 
John  F.  Owens, 

AID  Procurement  Executive. 

JFR  Doc  85-18847  Filed  8-8-«5;  8:45  amj 

BIUJNQ  COOC  S11S-01-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  82-03;  Notic*  2] 

Federal  Motor  Vehicle  Safety 
Standards;  loimps.  Reflective  Devices 
and  Associated  Equipment 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
action:  Termination  of  rulemaking. 
summary:  The  purpose  of  this  notice  is 
to  terminate  rulemaking  on  whether  the 
cab  of  a  vehicle  is  an  acceptable 
alternative  location  for  the  mounting  of 
clearance  lamps.  A  notice  of  request  for 
comments  on  this  subject  was  published 
on  February  22. 1982  (47  FR  7712).  The 
notice  was  responsive  to  a  petition  by 
Truck  Body  and  Equipment  Association 
(TBEA)  which  represented  that  the 
present  location  is  not  acceptable  on 
every  vehicle  configuration,  and  that 
manufacturing  costs  could  be  reduced 
through  allowance  of  an  alternative 
location.  Rulemaking  is  terminated 
because  of  the  safety  value  of  the 
current  location  and  because  the  alleged 
problem  of  glare  appeared  less 
prevalent  than  reported  and  cost 
savings  would  be  minimal. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Cavey,  Office  of  Rulemaking, 
National  Highway  Traffic  Safety 
Administi-ation.  Washington,  D.C.  20590. 
(202-426-2153). 

SUPPtfMENTARY  INFORMATION: 

Paragraph  S4.1.1  of  49  CFR  571.108 
requires  vehicles  whose  width  is  80 
inches  or  greater  to  be  equipped  with  a 
set  of  two  clearance  lamps  on  both  the 
front  and  rear  of  the  vehicle.  The 
purpose  of  these  lamps  is  to  signify  the 
presence  of  a  wide  vehicle  on  the 
roadway,  and  Table  II  requires  that  they 
be  mounted  "to  indicate  the  overall 


width  of  the  vehicle  •  *  *  and  as  near 
the  top  as  practicable". 

In  1979.  TBEA  petitioned  for 
rulemaking  that  would  allow  front 
clearance  lamps  to  be  mounted  on  top  of 
the  cab.  According  to  it,  repair  and 
service  type  trucks  often  have  a 
reflected  light  in  rearview  mirrors  that  is 
a  problem  for  the  drivers  when  the 
lamps  are  located  at  the  top  of  the  utility 
body,  and  as  a  consequence,  these 
lamps  are  frequenUy  disabled  by  the 
drivers  to  eliminate  this  problem. 
Further,  the  width  of  current  chassis- 
cabs  is  almost  the  same  as  the  bodies 
that  are  mounted  on  them.  A  change  of 
this  nature  would  aid  truck 
manufacturers  and  may  reduce  the  costs 
for  some  vehicles. 

Specific  area  for  which  the  agency 
requested  information  and  data  were: 

1.  Whether  a  safety  need  exists  to 
mark  both  the  height  and  width  of  the 
front  of  vehicles  80  inches  and  wider. 

2.  Whether  changes  are  needed  in 
performance  or  general  requirements  of 
clearance  lamps  or  other  front  marker 
lamps  for  vehicles  80  inches  and  wider. 

3.  Whether  the  mirror  glare  problem  is 
experienced  only  by  certain  types  of 
trucks. 

4.  Recommendation  of  an  alternative 
location  when  top-mounted  clearance 
lamps  cause  a  reflected  light  problem, 
and  whether  the  tenn  "as  near  the  top 
as  practicable"  may  be  interpreted  to 
mean  that  the  lamps  may  be  mounted 
just  below  the  field  of  view  of  the 
rearview  mirror. 

5.  The  effects  on  safety  if  the  front 
clearance  lamps  were  located  on  top  of 
the  cab  instead  of  at  the  maximum 
width  of  the  vehicle  "as  near  the  top  as 
practicable." 

6.  The  cost  savings  that  could  result 
from  an  alternative  location. 

Eight  comments  were  received  on  the 
petition,  from  Grumman  Olson. 
Wisconsin  Electric  Power  Company. 
Abex  Corporation,  National  LP.  Gas 
Association,  Truck  Safety  Equipment 
Institute  (TSEI),  American  Trucking 
Association  (ATA),  Hackney  and  Sons, 
and  Fruehauf  Corporation. 

The  agency  first  asked  if  a  safety  need 
existed  requiring  the  marking  of  both  the 
height  and  width  of  large  vehicles.  Some 
commenters  felt  that  there  was  a  need  to 
indicate  the  width,  but  not  the  height  of 
vehicles  more  than  80  inches  wide, 
while  others  supported  the  requirement 
that  clearance  lamps  be  located  as  high 
as  practicable.  A  couple  of  submissions 
argued  that  the  cab  mounted  location 
was  sufficient  for  safety. 

NHTSA's  second  question  was 
whether  changes  are  needed  in 
performance  or  general  requirements  of 
clearance  lamps  or  other  front  marker 


lamps.  There  was  a  variety  of  responses: 
That  the  agency  should  specify  an 
allowable  range  of  mounting  heights 
from  the  ground,  that  clearance  lamps 
are  redundant,  that  the  present 
requirements  should  be  maintained; 
there  was  no  consensus  from  the 
responses. 

Whether  the  mirror  glare  problem  is 
experienced  only  by  certain  trucks  was 
NHTSA's  third  question.  ATA  and 
Fruehauf  were  of  the  opinion  that  glare 
presents  a  problem.  Wisconsin  Electric 
Power  commented  that  the  problem 
occurs  only  with  truck  bodies  of  medium 
height,  but  that  there  are  a  number  of 
ways  it  can  be  mitigated.  TSEI  believes 
that  the  problem  appears  to  be 
exaggerated.  Grumman  Olson  stated 
that  it  was  not  aware  of  a  problem. 
Hackney  does  not  manufacture  bodies 
with  clearance  lamps  in  the  direct  field 
of  view  of  the  rearview  mirror.  Abex 
believes  that  the  importance  of 
clearance  lamps  outweighs  any 
temporary  discomfort  caused  by  glare: 
mirrors  may  be  adjusted  to  a 
comfortable  setting. 

Next,  the  agency  asked  for  comments 
on  recommended  alternative  locations; 
in  general,  commenters  favored  a  range 
of  mounting  heights. 

NHTSA's  penultimate  request  was  for 
comments  of  the  effect  upon  safety  if 
clearance  lamps  were  cab-mounted 
rather  than  located  as  high  as 
practicable  to  indicate  the  overall  width 
of  the  vehicle.  Grumman  Olson,  ATA 
Hackney,  and  Fruehauf  believed  that 
there  would  be  no  effect.  Wisconsin 
Electric  Abex.  and  TSEI  argued  that  a 
change  would  compromise  the  function 
of  the  lamp,  and  be  detrimental  to  it. 
National  L.P.  Gas  Association  did  not 
comment. 

Finally,  NHTSA  asked  for  comments 
on  possible  cost  savings  that  could 
result  from  an  alternative  location. 
Comments  ranged  from  "$20"  (Grumman 
Olson)  to  "minimal"  (Abex,  TSEI). 

In  summary,  the  comments  indicate 
that  there  is  a  need  for  marking  wide 
vehicles,  and  that  the  marking  lamps 
should  be  as  high  on  the  vehicle  as 
practicable,  in  accord  with  the  present 
requirements.  If  a  driver  perceives  glare 
in  the  rear  view  mirror, — apparently  an 
infrequent  occurrence — the  mirror  may 
be  adjusted,  relocated,  or  replaced  with 
a  different  kind  to  alleviate  discomfort 
It  is  also  possible  to  install  lamps  at  the 
low  end  of  the  Standard  No.  108's 
intensity  range.  0.62  candela.  which 
should  not  be  bothersome  when  viewed 
in  a  mirror.  Many  manufacturers  place 
clearance  lamps  on  cabs  when  there  is 
no  legal  need  to  do  so,  and  therefore  the 
primary  cost  savings  as  seen  by  these 
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manufacturers  would  appear  to  be  in  not 
having  to  supply  them  for  the  truck  body 
were  Standard  No.  108  amended  as 
TBEA  envisioned.  The  converse,  as 
NHTSA  sees  it.  is  that  savings  would 
result  if  these  manufacturers  omitted  the 
lamps  from  truck  cabs  when  they  are 
not  required. 

Because  an  amendment  of  the  nature 
requested  would  compromise  the  nature 
of  the  indication  of  vehicle  width 
provided  by  clearance  lamps,  NHTSA 
has  decided  to  take  no  further 
rulemaking  action  on  this  subject  and  is 
closing  Docket  82-3. 

(Sees.  103, 119,  Pub.  L.  89-563,  80  Staf.  718  (15 
U.S.C.  1392. 1407):  delegations  of  authority  at 
49  CFR  1.50  and  49  CFR  501  8) 

Issued  on  August  5. 1985. 
Barry  Felrica. 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  85-18950  Filed  8-8-85: 8:45  am) 
aiujNOcooc  4aio-«»-M 
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contains  documents  other  ttian  ruies  or 
proposed  rules  that  are  applicable  to  the 
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applications  and  agency  statements  of 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Coconino  National  Forest  Grazing 
Advisory  Board;  IMeeting 

The  Coconino  National  Forest  Grazing 
Advisory  Board  will  meet  at  1:30  p.m., 
September  6, 1985,  at  the  Mormon  Lake 
Lodge,  Mormon  Lake  Arizona. 

The  purpose  of  the  meeting  is  to: 

1.  Review  the  minutes  of  September  6, 
1984  meeting. 

2.  Review  the  1987-1988  and  Proposed 
Work  Plans  involving  Range  Betterment 
Funds. 

3.  Review  Allotment  Management 
Plans  that  may  come  before  the  Board. 

The  meeting  is  open  to  the  public. 

Dated:  August  1. 1985. 
Neil  R.  Paulson, 
Forest  Supervisor. 

[FR  Doc.  85-18910  Filed  8-8-85;  8:45  am] 
BlUJfn  CODE  3410-11-M 


Federal  Grain  inspection  Service 
Advisory  Committee  Meeting 

Pursuant  to  the  provision  of  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463),  a  notice 
is  hereby  given  to  the  following 
committee  meeting: 

Name:  Federal  Grain  Inspection 
Service  Advisory  Committee. 

Date:  September  4, 1985. 

Place:  Sheraton  Hotel,  7301  NW, 
Tiffany  Springs  Road,  Kansas  City, 
Missouri  64153. 

lime:  8:30  a.m. 

Purpose:  A  subcommittee  to  review 
and  prepare  recommendations  to  the 
Federal  Grain  Inspection  Service 
Advisory  Committee  on  insect 
infestation. 

The  agenda  includes  a  review  of  what 
action  the  Federal  Grain  Inspection 
Service  should  take  in  responding  to 
wheat  milling  industry  concerns,  what 


insect  infestation  problems  are  likely  to 
result  from  losing  liquid  grain  fumigants, 
and  whether  the  loss  of  liquid  grain 
fumigants  will  result  in  a  need  to  amend 
the  Official  United  States  Standards  for 
Grain. 

The  meeting  will  be  open  to  the 
public.  Public  participant  will  be  limited 
to  written  statements  unless  otherwise 
requested  by  the  Committee  Chairman. 
Persons,  other  than  members,  who  wish 
to  address  the  Committee  at  the  meeting 
or  submit  written  statements  before  or 
at  the  meeting  should  contact  Michael 
Vehle,  Subcommittee  Chairman,  P.O. 
Box  1023,  Mitchell,  South  Dakota  57301, 
telephone  (605)  966-6677. 

Dated:  August  2, 1986. 

Kenneth  A.  GiUes, 

Administrator,  Federal  Grain  Inspection 
Service. 

[FR  Doc.  85-18979  Filed  8-8-85;  8:45  am) 

MLUNQ  COOE  341»-EN-M 


THE  COMMISSION  OF  FINE  ARTS 

Meeting 

The  Commission  of  Fine  Arts  will  next 
meet  in  open  session  on  Wednesday, 
September  11, 1985  at  10:00  a.m.  in  the 
Commission's  ofRces  at  708  Jackson 
Place,  NW.,  Washington,  D.C.  20006  to 
discuss  various  projects  affecting  the 
appearance  of  Washington  including 
buildings,  memorials,  parks,  etc.,  also 
matters  of  design  referred  by  other 
agencies  of  the  government.  Access  for 
handicapped  persons  will  be  through  the 
main  entrance  to  the  New  Executive 
Office  Building  on  17th  Street  between 
Pennsylvania  Avenue  and  H  Street,  NW. 

Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to  Mr. 
Charles  Atherton,  Secretary, 
Commission  of  Fine  Arts,  at  the 
following  address  or  call  the  telephone 
number  set  forth  below:  Fine  Arts 
Commission,  708  Jackson  Place,  NW., 
Washington,  D.C.  20006,  (202)  566-1066. 

Dated  in  Washington,  DC.  August  5, 1985. 
Charles  H.  Atherton, 

Secretary. 

[FR  Doc.  85-18915  Filed  8-*-«5;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-583-403] 

Postponement  of  Final  Antidumping 
Duty  Determination;  Certain  Welded 
Rectangular  Cart>on  Steel  Pipes  and 
Tubes  From  Tahwan 

aqency:  International  Trade 
Administration,  Import  Administration. 
Commerce. 

action:  Notice. 

summary:  This  notice  informs  the  public 
that  we  have  received  a  request  from 
the  respondent  in  this  investigation  that 
the  fmal  determination  be  postponed 
until  not  later  than  135  days  after  the 
date  of  publication  of  the  preliminary 
determination,  as  provided  for  in  section 
735(a)(2)(A)  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act)  (19  U.S.C. 
1673d(a)(2)(A));  and  that  we  have 
determined  to  postpone  our  final 
determination  as  to  whether  sales  of 
certain  welded  rectangular  carbon  steel 
pipes  and  tubes  (pipes  and  tut)es)  from 
Taiwan  have  occurred  at  less  than  fair 
value  until  not  later  than  December  4, 
1985. 

EFFECTIVE  DATE:  August  9, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Sackett,  Office  of 
Investigations,  Import  Administration. 
International  Trade  Administration, 
United  States  Department  of  Commerce. 
14th  Street  and  Constitution  Avenue, 
NW.,  Washington.  D.C.  20230;  telephone 
(202)  377-1273. 

SUPPLEMENTARY  INFORMATION:  On 
January  11, 1985,  we  published  a  notice 
in  the  Federal  Register  (50  FR  1614]  that 
we  were  initiating,  under  section  732(b) 
of  the  Act  (19  U.S.C.  1673(b)),  an 
antidumping  duty  investigation  to 
determine  whether  imports  of  pipes  and 
tubes  from  Taiwan  were  being,  or  were 
likely  to  be.  sold  at  less  than  fair  value. 
On  February  7, 1985  (50  FR  5326),  the 
International  Trade  Commission 
determined  that  there  is  a  reasonable 
indication  that  imports  of  pipes  and 
tubes  from  Taiwan  are  materially 
injuring  a  U.S.  industry.  On  July  22, 1985. 
we  pubhshed  a  preliminary 
determination  of  sales  at  less  than  fair 
value  with  respect  to  this  merchandise 
(50  FR  29714).  The  notice  stated  that  if 
the  investigation  proceeded  normally. 
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we  would  make  our  final  determination 
by  September  30. 1985. 

On  July  26. 1985.  counsel  for  Yieh 
Hsing.  the  respondent  in  this  case, 
requested  that  we  extend  the  period  for 
the  final  determination  until  not  later 
than  135  days  after  the  date  of 
publication  of  the  preliminary 
determination,  in  accordance  with 
section  735(a)(2)(A)  of  the  Act.  Section 
735(a)(2)(A)  of  the  Act  provides  that  the 
Department  may  postpone  its  final 
determination  concerning  sales  at  less 
than  fair  value  until  not  later  than  135 
days  after  the  date  on  which  it 
published  a  notice  of  its  preliminary 
determination,  if  exporters  who  account 
for  a  significant  portion  of  the 
merchandise  which  is  the  subject  of  the 
investigation  request  a  postponement 
after  an  affirmative  preliminary 
determination. 

Yieh  Hsing  is  qualified  to  make  such  a 
request  since  it  accounts  for  virtually  all 
exports  of  the  merchandise  under 
investigation.  If  a  qualified  exporter 
properly  requests  an  extension  after  an 
affirmative  preliminary  determination, 
the  Department  is  required,  absent 
compelling  reasons  to  the  contrary,  to 
grant  the  request.  Accordingly,  the 
Department  will  issue  a  final 
determination  in  this  case  not  later  than 
December  4. 1985. 

At  the  request  of  the  respondent,  the 
public  hearing  is  also  being  postponed 
until  2«)  p.m.  on  October  18. 1985,  at  the 
U.S.  Department  of  Commerce.  Room 
3708, 14lh  Street  and  Constitution 
Avenue.  NW.,  Washington,  D.C.  20230. 
Accordingly,  prehearing  briefs  must  be 
submitted  to  the  Deputy  Assistant 
Secretary  by  October  11. 1985. 

This  notice  is  published  pursuant  to 
section  735(d)  of  the  Act. 
Gilbert  B.  Kaplan. 

Acting  Deputy  Assistant  Secretary  for  Import 
A  dministration. 
August  2. 19B5. 
jFR  Doc  85-18961  Filed  8-8-85;  8:45  am) 
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IA-533-502] 

Initiation  of  an  Antidun^ping  Duty 
Investigation:  Welded  Carbon  Steel 
Standard  Pipe  and  Tube  From  India 

agency:  Import  Administration. 
International  Trade  Administration, 
Commerce. 

action:  Notice. 

summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 


investigation  to  deternnine  whether 
imports  of  welded  carbon  steel  standard 
pipe  and  tube  (standard  pipe  and  tube) 
from  India  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value.  We  are  notifying  the  U.S. 
International  Trade  Commission  (ITC) 
of  this  action  so  that  it  may  determine 
whether  imports  of  these  products 
materially  injure,  or  threaten  material 
injury  to.  U.S.  industry.  The  ITC  will 
make  its  preliminary  determination  on 
or  before  August  30, 1985.  If  this 
investigation  proceeds  normally,  we  will 
make  our  preliminary  determination  on 
or  before  December  23. 1985. 

EFFECTIVE  DATE:  August  9. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Terri  Feldman.  Office  of  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  NW.,  Washington, 
D.C.  20230;  telephone:  (202)  377-3534. 

SUPPLEMENTARY  INFORMATION: 
The  Petition 

On  July  16, 1985,  we  received  a 
petition  filed  in  proper  form  by  the 
Standard  Pipe  and  Tube  Subcommittee 
of  the  Committee  on  Pipe  and  Tube 
Imports  (CPTI),  and  by  each  of  the 
member  companies  who  produce 
standard  pipe  and  tube.  In  compliance 
with  the  filing  requirements  of  §353.36  of 
the  Commerce  Regulations  (19  CFR 
353.36),  the  petition  alleges  that  imports 
of  pipe  and  tube  from  India  are  being,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value  within  the 
meaning  of  section  731  of  the  Tariff  Act 
of  1930.  as  amended  (the  Act),  and  that 
these  imports  materially  injure,  or 
threaten  material  injury  to.  a  U.S. 
industry. 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  the  petition 
sets  forth  the  allegations  necessary  for 
the  initiation  of  an  antidumping  duty 
investigation,  and  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on  standard 
pipe  and  tube  from  India  and  have 
found  that  it  meets  the  requirements  of 
section  732(b)  of  the  Act.  Therefore,  we 
are  initiating  an  antidumping  duty 
investigation  to  determine  whether 
standard  pipe  and  tube  (as  detailed  in 
the  "Scope  of  Investigation"  section  of 
this  notice)  from  India  are  being,  or  are 
likely  to  be.  sold  in  the  United  States  at 
less  than  fair  value.  If  our  investigation 
proceeds  normally  we  will  make  our 


preliminary  determination  on  or  before 
December  23. 1985. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  welded  carbon  steel 
pipe  and  tube  with  an  outside  diameter 
of  0.375  inch  or  more  but  not  over  16 
inches,  of  any  wall  thickness,  currently 
classifiable  in  the  Tariff  Schedules  of 
the  United  States.  Annotated  (TSUSA). 
under  items  610.3231  and  610.3234. 
610.3241.  610.3242,  610.3243,  610.3252. 
610.3254.  610.3256.  610.3258  and  610.4925. 
These  products  are  commonly  referred 
to  in  the  industry  as  standard  pipe  or 
tube  produced  to  various  ASTM 
specifications,  most  notably  A-120,  A- 
53  or  A-135. 

United  States  Price  and  Foreign  Market 
Value 

Petitioners  based  United  States  price 
on  the  average  free  along  side  (FAS) 
value  of  standard  pipe  and  tube 
imported  from  India  as  reported  by  the 
Bureau  of  Census,  Department  of 
Commerce  for  the  first  quarter  of  1985 
(IM145X),  and  on  price  quotes  that 
United  States  importers  received  from 
Zenith  Pipe  (Zenith),  for  the  first  four 
months  of  1985.  Using  price  quotes  from 
Zenith,  petitioners  arrived  at  an  ex- 
factory  cost  by  subtracting  the 
insurance,  freight  and  duty  charges  from 
the  price  quotes  received  by  United 
States  importers.  To  arrive  at  freight, 
insurance  and  duty  cost  petitioners  used 
the  difference  between  cost,  insurance 
and  freight  (CIF)  value  and  the  FAS 
value,  for  shipments  of  pipe  and  tube  to 
specific  locations,  as  quoted  in  the 
Bureau  of  Census,  Department  of 
Commerce  import  statistics  for  pipe  and 
tube  imports. 

Petitioners  based  foreign  market  value 
on  home  market  list  prices  for  Zenith 
standard  pipe  and  tube  as  of  June  1985. 

Based  on  the  comparison  of  United 
States  prices  and  foreign  market  value, 
petitioners  allege  dumping  margins 
ranging  rom  190  percent  to  278  percent. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  these  actions  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  thfs  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonconfidential 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  it 
confirms  in  writing  that  it  will  not 
disclose  such  information  either  publicly 
or  under  an  administrative  protective 
order  without  the  written  consent  of  the 
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Deputy  Assistant  Secretary  for  Import 
Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  August  30, 
1985,  whether  there  is  a  reasonable 
indication  that  imports  of  welded 
carbon  steel  standard  pipe  and  tube 
from  India  materially  injure,  or  threaten 
material  injury,  to  a  U.S.  industry.  If  its 
determination  is  negative  the 
investigation  will  terminate;  otherwise, 
it  will  proceed  according  to  the  statutory 
procedures. 
Gilbert  B.  Kaplan. 

Acting  Deputy  Assistant  Secretory  for  Import 
Administration. 
August  5. 1985. 

[FR  Doc.  85-18988  Filed  8-8-85;  8:45  ami 
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[A-583-502] 

Initiation  of  Antidumping  Duty 
Investigation:  Welded  Carbon  Steel 
API  Line  Pipe  From  Taiwan 

agency:  Import  Administration, 
International  Trade  Administration, 
Commerce. 
action:  Notice. 

SUMMARY:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
welded  carbon  steel  API  line  pipe  (line 
pipe)  from  Taiwan  is  being,  or  is  likely 
to  be,  sold  in  the  United  States  at  less 
than  fair  value.  We  are  notifying  the 
U.S.  International  Trade  Commission 
(ITC)  of  this  action  so  that  it  may 
determine  whether  imports  of  this 
product  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry.  The 
ITC  will  make  its  preliminary 
determination  on  or  before  August  30. 
1985.  If  this  investigation  proceeds 
normally,  we  will  make  our  preliminary 
determination  on  or  before  December  23, 
1985. 

EFFECTIVE  DATE:  August  9, 1985. 
FOR  FURTHER  INFORMATION  CONTACT 

John  Kenkel,  Office  of  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW..  Washington, 
D.C.  20230;  telephone:  (202)  377-4929. 
SUPPLEMENT ARY  INFORMATtON: 

TbePetitioD 

On  July  16, 1985,  we  received  a 
petition  filed  in  proper  form  by  the  Line 
Pipe  Subcommittee  of  the  Committee  on 


Pipe  and  Tube  Imports  (CPTI)  and  by 
each  of  the  member  companies  who 
produce  line  pipe.  In  compliance  with 
the  filing  requirements  of  §  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36), 
the  petition  alleged  that  imports  of  line 
pipe  from  Taiwan  are  being,  or  are 
likely  to  be,  sold  in  the  U.S.  at  less  than 
fair  value  within  the  meaning  of  section 
731  of  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  and  that  these  imports 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry. 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  Hied,  whether  the  petition 
sets  forth  the  allegations  necessary  for 
the  initiation  of  an  antidumping  duty 
investigation  and  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on  line  pipe 
from  Taiwan  and  have  found  that  it 
meets  the  requirements  of  section  732(b) 
of  the  Act.  Therefore,  we  are  initiating 
an  antidumping  duty  investigation  to 
determine  whether  line  pipe  from 
Taiwan  is  being,  or  is  likely  to  be,  sold 
in  the  U.S.  at  less  than  fair  value.  If  our 
investigation  proceeds  normally  we  will 
make  our  preHminary  determination  on 
or  before  December  23, 1985. 

Scope  of  the  Investigation 

The  product  covered  under  this 
investigation  is  welded  carbon  steel  line 
pipe  with  an  outside  diameter  of  0.375 
inch  or  more  but  not  over  16  inches,  and 
with  a  wail  thickness  of  not  less  than 
.065  inch,  currently  classiHable  in  the 
Tariff  Schedules  of  the  United  States, 
Annotated  (TSUSA).  under  items 
610.3208  and  610.3209.  This  product  is 
produced  to  various  API  specifications 
for  line  pipe,  most  notably  API-5L  or 
API-5LX. 

United  States  Price  and  Foreign  Market 
Value 

Petitioners  based  the  United  States 
price  on  API  line  pipe  import  statistics 
for  Taiwan  as  reported  by  the  Bureau  of 
Census,  Department  of  Commerce,  for 
the  months  of  January,  February  and 
March,  1985  (IM145X). 

Petitioners  based  foreign  market  value 
on  the  weighted  average  cost  of  all  steel 
pipes  and  tubes  in  the  Taiwan  area,  for 
the  fourth  quarter  of  1984.  These  data 
were  obtained  from  an  official  Taiwan 
publication,  prepared  by  the  Department 
of  Statistics,  Ministry  of  Economic 
Affairs,  dated  February,  1985.  The 
publication  is  entitled  "Industrial 
Statistics  Monthly,  Taiwan  Area,  The 
Republic  of  China." 


Based  on  a  comparison  of  United 
States  price  and  foreign  market  values, 
petitioners  allege  a  dumping  margin  of 
34.8  percent. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  ua 
to  notify  the  ITC  of  this  acUon  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonconfidential 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  it 
confirms  in  writing  that  it  will  not 
disclose  such  information  either  pubUciy 
or  under  an  administrative  protective 
order  without  the  written  consent  of  tlie 
Deputy  Assistant  Secretary  for  Import 
Administration. 

Preliminary  DeterminatioD  by  ITC 

The  ITC  will  determine  by  August  30, 
1985,  whether  there  is  a  reasonable 
indication  that  imports  of  welded 
carbon  steel  API  line  pipe  from  Taiwan 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry.  If  its 
determination  is  negative  the 
investigation  will  terminate;  otherwise. 
it  will  proceed  according  to  the  statutory 
procedures. 
Gilbert  B.  Kaplan, 

Acting  Deputy  Assistant  Secretary  for  Import 
A  dministrotion. 
August  5, 198S. 
(FR  Doc.  85-18985  Filed  8-8-85;  8:45  am| 
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[A-489-501] 

Initiation  of  Antidumping  Duty 
Investigations:  Certain  Welded  Carbon 
Steel  Pipe  and  Tut}e  Products  From 
Turkey 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Commerce. 
AcnON:  Notice. 

summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  antidumping  duty 
investigations  to  determine  whether 
certain  welded  carbon  steel  pipe  and 
tube  products  (standard  pipe  and  tube 
and  line  pipe),  as  described  in  the 
"Scope  of  the  Investigations"  section  of 
this  notice,  from  Turkey  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value.  We  are  iK>tifying  the 
U.S.  International  Trade  Commission 
(ITC)  of  these  actions  so  that  it  may 
determine  whether  imports  of  these 
products  materially  injure,  or  threaten 
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material  injury  to,  a  U.S.  industry.  The 
rrC  will  make  its  preliminary 
determinations  on  or  before  August  30, 
1985.  If  these  investigations  proceed 
normally,  we  will  make  our  preliminary 
determinations  on  or  before  December 
23,1985. 

EFFECTIVE  DATE:  August  9. 1985. 
FO«  FURTHER  INFORMATION  CONTACT: 
William  Kane,  Office  of  Investigations, 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
D.C.  20230;  telephone  (202)  377-1766. 
SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  July  16, 1985,  we  received  a 
petition  in  proper  form  filed  by  the 
Standard  Pipe  and  Tube  Subcommittee 
and  the  Line  Pipe  Subcommittee  of  the 
Committee  on  Pipe  and  Tube  Imports 
(CPTI)  and  by  each  of  their  member 
companies  who  produce  standard  pipe 
and  tube  and  line  pipe.  In  compliance 
with  the  filing  requirements  of  §  353.36 
of  the  Commerce  Regulations  (19  CFR 
353.36),  the  petition  alleges  that  imports 
of  certain  welded  carbon  steel  pipe  and 
tube  products  from  Turkey  are  being,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value  within  the 
meaning  of  section  731  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  and  that 
these  imports  materially  injure,  or 
threaten  material  injury  to,  a  U.S. 
industry. 

Initiation  of  investigations 

Under  section  732(c)  of  the  Act.  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  the  petition 
sets  forth  the  allegations  necessary  for 
the  initiation  of  antidumping  duty 
investigations,  and  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on  certain 
welded  carbon  steel  pipe  and  tube 
product!"  from  Turkey  and  have  found 
that  it  meets  the  requirements  of  section 
732(b)  of  the  Act.  Therefore,  we  are 
initiating  antidumping  duty 
investigations  to  determine  whether 
certain  welded  carbon  steel  pipe  and 
tube  products  (as  described  in  the 
"Scope  of  Investigations"  section  of  this 
notice)  from  Turkey  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value.  If  our  investigations 
proceed  normally,  we  will  make  our 
preliminary  determinations  on  or  before 
December  23, 1985. 

Scope  of  Investigations 

The  products  covered  by  these 
investigations  are: 


(1)  welded  carbon  steel  pipe  and  tube 
products  with  an  outside  diameter  of 
.375  inch  or  more  but  not  over  16  inches, 
of  any  wall  thickness,  currently 
classifiable  in  the  Tariff  Schedules  of 
the  United  States.  Annotated  (TSUSA), 
under  items  610.3231.  610.3234,  610.3241. 
610.3242.  610.3243,  610.3252,  610.3254, 
610.3256,  610.3258,  and  610.4925.  These 
products,  commonly  referred  to  in  the 
industry  as  standard  pipe  or  tube,  are 
produced  to  various  ASTM 
specifications,  most  notably  A-120,  A- 
53,  or  A-135;  and  (2)  welded  carbon 
steel  line  pipe  with  an  outside  diameter 
of  .375  inch  or  more  but  not  over  16 
inches,  and  with  a  wall  thickness  of  not 
less  than  .065  inch,  currentiy  classifiable 
in  the  TSUSA,  under  items  610.3208  and 
610.3209.  These  products  are  produced 
to  various  API  specifications  for  line 
pipe,  most  notably  API-5L  or  API-5LX. 

U.S.  Price  and  Foreign  Market  Value 

The  petitioners  based  the  United 
States  price  upon  Bureau  of  Census 
import  statistics  for  January  1985  for  line 
pipe  and  for  the  first  quarter  of  1985  for 
standard  pipe  and  tube. 

Petitioners  based  foreign  market  value 
on  constructed  value.  To  obtain  a 
constructed  value,  petitioners  estimated 
raw  material  costs  by  adding  to  the 
average  price  of  raw  material  inputs 
imported  into  Turkey  in  1983,  the 
difference  between  domestic  ex-factory 
prices  and  ci.f.  import  prices,  as 
reported  by  a  World  Bank  study. 
Petitioners  adjusted  these  prices  to 
reflect  increases  in  the  world  market 
prices  for  sheet  and  plate  in  order  to 
obtain  estimated  1985  prices.  To  this 
adjusted  raw  material  cost,  petitioners 
constructed  a  value  for  various  pipe  and 
tube  products  by  adding  costs  for  scrap, 
zinc  for  galvanizing,  and  conversion  to 
pipe  and  tube  products.  Petitioners  then 
added  10  percent  for  selling,  general, 
and  administrative  expenses  and  8 
percent  for  profit,  as  required  by  the 
statute  (19  U.S.C.  1677b(e)(l)(B)). 

Based  on  the  comparison  of  United 
States  price  and  foreign  market  value, 
petitioners  allege  average  dumping 
margins  of  113  percent  for  line  pipe  and 
97  to  142  percent  for  standard  pipe  and 
tube. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  these  actions  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  these  determinations.  We 
will  notify  die  ITC  and  make  available 
to  it  all  nonprivileged  and 
nonconfidential  information.  We  will 
also  allow  the  ITC  access  to  all 
privileged  and  confidential  information 
in  our  files,  provided  it  confirms  that  it 


will  not  disclose  such  information  either 
publicly  or  under  an  administrative 
protective  order  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration. 

Preliminary  Determinations  by  ITC 

The  ITC  will  determine  by  August  30, 
1985,  whether  there  is  a  reasonable 
indication  that  imports  of  certain 
welded  carbon  steel  pipe  and  tube 
products  from  Turkey  materially  injure, 
or  threaten  material  injury  to,  a  U.S. 
industry.  If  its  determinations  are 
negative,  these  investigations  will 
terminate;  otherwise,  they  will  proceed 
according  to  the  statutory  procedures. 
Gilbert  B.  Kaplan, 

Acting  Deputy  Assistant  Secretary  for  Import 

A  dministration. 

August  5. 1985. 

(FR  Doc.  85-18988  Filed  8-8-85:  8:45  am] 

MLUNO  CODE  3610-OS-ll 


[A-479-502] 

Initiation  of  Antidumping  Duty 
Investigations:  Certain  Welded  CartxMi 
Steel  Pipe  and  Tut>e  Products  From 
Yugoslavia 

AGENCY:  International  Trade 
Administration,  Import  Administration, 
Commerce. 

ACTION:  Notice. 

SUMMARY:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  antidumping  duty 
investigations  to  determine  whether 
certain  welded  carbon  steel  pipe  and 
tube  products  (standard  pipe  and  tube 
and  line  pipe),  as  described  in  the 
"Scope  of  the  Investigations"  section  of 
this  notice,  from  Yugoslavia  are  being, 
or  are  likely  to  be,  sold  in  the  United 
States  at  less  than  fair  value.  We  are 
notifying  the  U.S.  International  Trade 
Commission  (ITC)  of  this  action  so  that 
it  may  determine  whether  imports  of 
these  products  materially  injure,  or 
threaten  material  injury  to.  a  U.S. 
industry.  The  ITC  will  make  its 
preliminary  determinations  on  or  before 
August  30, 1985.  If  these  investigations 
proceed  normally,  we  will  make  our 
preliminary  determinations  on  or  before 
December  23, 1985. 

EFFECTIVE  DATE:  August  9,  1985. 
FOR  FURTHER  INFORMATKM  CONTACT: 

Mary  Jenkins,  Office  of  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  NW..  Washington, 
D.C.  20230;  telephone  (202)  377-1756. 
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SUPPLEMENTARY  NUPORMikTtON: 

The  Petition 

On  July  16, 1965,  we  received  a 
petition  in  proper  form  filed  by  the 
standard  pipe  and  tube  subcommittee 
and  the  line  pipe  subcommittee  of  the 
Committee  on  Pipe  and  Tube  Imports 
(CPTI)  and  by  each  of  their  member 
companies  who  produce  standard  pipe 
and  tube  and  line  pipe.  In  compliance 
with  the  filing  requirements  of  S  353.36 
of  the  Commerce  Regulations  (19  CFR 
353.36),  the  petition  alleges  that  imports 
of  certain  welded  carbon  steel  pipe  and 
tube  products  from  Yugoslavia  are 
being,  or  are  likely  to  be.  sold  in  the  . 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  193a  as  amended  (the  Act), 
and  that  these  imports  materially 
injured,  or  threaten  material  injury  to,  a 
U.S.  industry. 

Initiation  of  InvestigatioDS 

Under  section  732(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  the  petition 
sets  forth  the  allegations  necessary  for 
the  initiation  of  antidumpting  duty 
investigations,  and  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on  certain 
welded  carbon  steel  pipe  and  tube 
products  (as  described  in  the  "Scope  of 
Investigations"  section  of  this  notice) 
from  Yugoslavia  and  have  found  that  it 
meets  the  requirements  of  section  732(b) 
of  the  Act.  For  purposes  of  these 
investigations,  we  are  treating 
Yugoslavia  as  a  non-state  controlled 
economy.  Therefore,  we  are  initiating 
antidumping  duty  investigations  to 
determine  whether  certain  welded 
carbon  steel  pipe  and  tube  products 
bom  Yugoslavia  are  being,  or  are  likely 
to  be,  sold  in  the  United  States  at  less 
than  fair  value.  If  our  investigations 
proceed  normally,  we  will  make  our 
preliminary  determinations  or  or  before 
December  23, 1985. 

Scope  of  Investigatioos 

The  products  covered  by  these 
investigations  are: 

(1)  welded  carbon  steel  pipe  and  tube 
products  with  an  outside  diameter  of 
.375  inch  or  more  but  not  over  18  inches, 
of  any  wall  thickness,  currently 
classifiable  in  the  Tariff  Schedules  of 
the  United  States,  Annotated  (TSUSA) 
under  items  610.3231,  610.3234. 610.3241. 
610.3242,  610.3243.  610.3252.  610.3254. 
610.3256,  610.3258,  and  610.4925.  These 
products,  commonly  referred  to  in  the 
industry  as  standard  pipe  or  tube,  are 
produced  to  various  ASTM 
specifications,  most  notably  A-120,  A- 


53,  or  A-135:  and  (2)  welded  carbon 
steel  line  pipe  with  an  outside  diameter 
of  .375  inch  or  more  but  not  over  16 
inches,  and  with  a  wall  thickness  of  not 
less  than  .065  inch,  currently  classifiable 
in  the  TSUSA  under  items  610.3208  and 
610.3209.  These  products  are  produced 
to  various  API  specifications  for  line 
pipe,  most  notably  API-5L  or  API-5LX. 

U.S.  Price  and  Foreign  Market  Vahw 

The  petitioners  based  the  United 
States  price  upon  offers  for  sale  of  hne 
pipe  received  froni  a  U.S.  importer.  The 
United  States  price  for  standard  pipe 
was  based  on  Bureau  of  Census  import 
statistics  for  the  first  quarter  of  1985. 

Petitioners  based  foreign  market  value 
on  constructed  value.  To  obtain  a 
constructed  value,  petitioners  used  the 
average  price  of  raw  material  inputs 
imported  into  Yugoslavia  in  1983,  and 
adjusted  them  to  reflect  increases  in 
world  market  prices  for  sheet  and  plate 
in  order  to  obtain  estimated  1985  prices. 
To  this  adjusted  raw  material  cost, 
petitioners  constructed  a  value  for 
various  pipe  and  tube  products  by 
adding  costs  for  scrap,  zinc  for 
galvanizing,  and  conversion  to  pipe  and 
tube  products.  Petitioners  then  added  10 
percent  for  selling,  general,  and 
administrative  expenses  and  8  percent 
for  profit,  as  required  by  the  statute  (19 
U.S.a  1677b(e)(l)(B)). 

Based  on  the  comparison  of  United 
States  price  and  foreign  market  value, 
petitioners  allege  average  dumping 
margins  of  from  106  of  117  percent  for 
line  pipe  and  from  84  to  91  percent  for 
standard  pipe  and  tube. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  these  actions  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  these  determinations.  We 
will  notify  the  ITC  and  make  available 
to  it  all  nonprivileged  and 
nonconfidential  information.  We  will 
also  allow  the  ITC  access  to  all 
privileged  and  confidential  information 
in  our  files,  provided  it  confirms  that  it 
will  not  disclose  such  information  either 
publicly  or  under  an  administrative 
protective  order  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration. 

PreUminary  Determinations  by  ITC 

The  ITC  will  determine  by  August  30, 
1985,  whether  there  is  a  reasonable 
indication  that  imports  of  certain 
welded  carbon  steel  pipe  and  tube 
products  from  Yugoslavia  materially 
injure,  or  threaten  material  injury  to,  a 
U.S.  industry.  If  its  determinations  are 
negative,  these  investigations  will 


terminate;  otherwise,  they  will  proceed 
according  to  the  statutory  procedures. 
Gilbert  B.  Kaplan. 

Actingl  Deputy  Assistant  Secretary  for  Import 
A  dministrotion. 

August  5, 1985. 

[FR  Doc  85-18987  Piled  8-S-8S;  8:45  am) 

BtLUNO  COOC  W1*-0e-M 


[C-479-503I 

Initiation  of  Countervailing  Duty 
Investigations:  Cert^n  WeMed  Carbon 
Steel  Pipe  and  Tube  Products  From 
Yugoslavia 

agency:  Import  Administration, 
International  Trade  Adminiatratioo, 
Commerce. 
action:  Notice. 

summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  countervailing  duty 
investigations  to  determine  whether 
manufacturers,  producers,  or  exporters 
in  Yugoslavia  of  certain  welded  cartxHi 
steel  pipe  and  tube  products  (standard 
pipe  and  tube  and  line  pipe),  as 
described  in  the  "Scope  of 
Investigations"  section  of  this  notice, 
receive  benefits  which  constitute 
bounties  or  grants  within  the  meaning  of 
the  countervailing  duty  law.  If  our 
investigations  proceed  normally,  we  will 
make  our  preliminary  determinations  on 
or  before  October  9, 1965. 
EFFECTIVE  DATE:  August  9. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Terry  Link  or  Barbara  Tillman,  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration.  U.S. 
Department  of  Conimerce,  14th  Street 
and  Constitution  Avenue,  NW., 
WashingtcHi.  D.C.  20230;  telephone:  (202) 
377-0189  or  377-243a 
SUPPLEMENTARY  INTORMATIOW:  . 

The  Petition 

On  July  16, 1985,  we  received  a 
petition  in  proper  form  filed  by  the 
standard  pipe  and  tube  subcommittee 
and  the  line  pipe  subconunittee  of  the 
Committee  on  Pipe  and  Tul)e  Imports 
(CPTI)  and  by  each  of  their  member 
companies  who  produce  standard  pipe 
and  tube  and  line  pipe.  In  compliance 
with  the  filing  requirements  of  §  355.26 
of  the  Commerce  Regulations  (19  CFR 
355.26),  the  petition  alleges  that 
manufacturers,  producers,  or  exporters 
in  Yugoslavia  of  certain  welded  cartxHi 
steel  pipe  and  tube  products  receive 
bounties  or  grants  within  the  meaning  of 
section  303  of  the  Tariff  Act  of  193a  as 
amended  (the  Act). 
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Yugoslavia  is*  not  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act  and  the 
merchandise  being  investigated  is 
dutiable.  Therefore,  sections  303(a)(1) 
and  (b)  of  the  Act  apply  to  these 
investigations.  Accordingly,  petitioners 
are  not  required  to  allege  that,  and  the 
U.S.  International  Trade  Commission  is 
not  required  to  determine  whether, 
imports  of  these  products  materially 
injure,  or  threaten  material  injury  to,  a 
U.S.  industry. 

Initiation  of  Investigations 

Under  section  702(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  the  petition 
sets  forth  the  allegations  necessary  for 
the  initiation  of  countervailing  duty 
investigations,  and  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on  certain 
welded  carbon  steel  pipe  and  tube 
products  from  Yugoslavia  and  have 
found  that  it  meets  the  requirements  of 
section  702(b)  of  the  Act.  For  purposes 
of  these  initiations,  we  are  treating 
Yugoslavia  as  a  market  economy.  We 
are  initiating  countervailing  duty 
investigations  to  determine  whether  the 
manufacturers,  producers,  or  exporters 
in  Yugoslavia  of  certain  welded  carbon 
steel  pipe  and  tube  products  (as 
described  in  the  "Scope  of 
Investigations"  section  of  this  notice) 
receive  berefits  which  constitute 
bounties  o  •  grants.  If  our  investigations 
proceed  nurmally,  we  will  make  our 
prehminary  determinations  on  or  before 
October  9, 1985. 

Scope  of  InvestigatioQS 

The  products  covered  by  these 
investigations  are: 

(1)  welded  carbon  steel  pipe  and  tube 
with  an  outside  diameter  of  .375  inch  or 
more  but  not  over  16  inches,  of  any  v.-all 
thickness,  currently  classifiable  in  the 
Tariff  Schedules  of  the  United  States. 
Annotated  (TSUSA),  under  items 
610.3231,  610.3234,  610.3241.  610.3242, 
610.3243.  610.3252.  610.3254.  610.3256, 
610.3258  and  610.4925.  These  products, 
commonly  referred  to  in  the  industry  as 
standard  pipe  or  structural  tubing,  are 
produced  to  various  ASTM 
specifications,  most  notably  A-120,  A- 
53  or  A-135;  and 

(2)  welded  carbon  steel  line  pipe  with 
an  outside  diameter  of  .375  inch  or  more 
but  not  over  16  inches,  and  with  a  wall 
thickness  of  not  less  than  .065  inch, 
currently  classifiable  in  the  TSUSA 
under  items  610.3208  and  610.3209. 
These  products  are  produced  to  various 
API  specifications  for  line  pipe,  most 
notably  API-5L  or  API-5LX. 


Allegations  of  Bounties  or  Grants 

The  petition  alleges  that  producers, 
manufacturers,  or  exporters  in 
Yugoslavia  of  certain  welded  carbon 
steel  pipe  and  tube  products  receive 
beneRts  under  the  following  programs 
which  constitute  bounties  or  grants.  We 
are  initiating  investigations  on  the 
following  allegations: 

•  Export  Bonuses; 

•  Preferential  Export  Credit; 

•  Export  Credit  Insurance; 

•  Income  Tax  Exemptions  on  Export 
Earnings; 

•  Ehity  Refunds  and  Duty  Exemptions 
on  Non-Physically  Incorporated 
Imported  Inputs; 

•  Foreign  Exchange  Retention 
Scheme; 

•  Preferential  Credit  for  Priority 
Sector  Development;  and 

•  Loans  to  Firms  in  Less  Developed 
Regions. 

Gilbert  B.  KapUn, 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration. 

AugHst  5. 1985. 

[FR  Doc.  85-18981  Filed  8-8-85;  8:45  am) 

BtUMQ  CODE  3610-Oe-ll 


(C-489-502] 

Initiation  of  Countervailing  Duty 
Investigations:  Certain  Welded  CartxMi 
Steel  Pipe  and  Tut>e  Projects  From 
Turfcey 

agency:  Import  Administration, 
International  Trade  Administration, 
Commerce. 
ACnoM:  Notice. 

summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  countervailing  duty 
investigations  to  determine  whether 
manufacturers,  producers,  or  exporters 
in  Turkey  of  certain  welded  carbon  steel 
pipe  and  tube  products  (standard  pipe 
and  tube  and  line  pipe),  as  described  in 
the  "Scope  of  Investigations"  section  of 
this  notice,  receive  benefits  which 
constitute  subsidies  within  the  meaning 
of  the  countervailing  duty  law.  We  are 
notifying  the  U.S.  International  Trade 
Commission  (ITC)  of  these  actions,  so 
that  it  may  determine  whether  imports 
of  the  subject  merchandise  from  Turkey 
materially  injure,  or  threaten  material 
injury  to.  a  U.S.  industry.  The  ITC  will 
make  its  preliminary  determinations  on 
or  before  August  30, 1985.  If  our 
investigations  proceed  normally,  we  will 
make  our  preliminary  determinations  on 
or  before  October  9. 1985. 
EFFECTtVE  DATE:  August  9,  1985. 


FOR  FURTHER  INFORMATION  CONTACT: 

Terry  Link  or  Barbara  Tillman,  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW.. 
Washington.  D.C.  20230:  telephone:  (202) 
377-0189  or  377-2438. 

SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  July  16, 1985.  we  received  a 
petition  in  proper  form  filed  by  the 
standard  pipe  end  tube  subcommittee 
and  the  line  pipe  subcommittee  of  the 
Committee  on  Pipe  and  Tube  Imports 
(CPTI)  and  by  each  of  their  member 
companies  who  produce  standard  pipe 
and  tube  and  line  pipe.  In  compliance 
with  the  filing  requirements  of  S  355.26 
of  the  Commerce  Regulations  (19  CFR 
355.26).  the  petition  alleges  that 
manufacturers,  producers,  or  exporters 
in  Turkey  of  certain  welded  carbon  steel 
pipe  and  tube  products  receive  subsidies 
within  the  meaning  of  section  701  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act), 

Since  Turkey  is  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act.  Title  VII  of  the 
Act  applies  to  these  investigations  and 
the  ITC  is  required  to  determine  whether 
imports  of  the  subject  merchandise  from 
Turkey  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry. 

Initiation  of  Investigations 

Under  section  702(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  the  petition 
sets  forth  the  allegations  necessary  for 
the  initiation  of  countervailing  duty 
investigations,  and  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on  certain 
welded  carbon  steel  pipe  and  tube 
products  from  Turkey  and  have  found 
that  it  meets  the  requirements  of  section 
702(b)  of  the  Act.  Therefore,  we  are 
initiating  countervailing  duty 
investigations  to  determine  whether 
manufactiu^rs.  producers,  or  exporters 
in  Turkey  of  certain  welded  carbon  steel 
pipe  and  tube  products  (as  described  in 
the  "Scope  of  Investigations"  section  of 
this  notice)  receive  benefits  which 
constitute  subsidies.  If  our 
investigations  proceed  normally,  we  will 
make  our  preliminary  determinations  on 
or  before  October  9, 1985. 

Scope  of  Investigations 

The  products  covered  by  these 
investigations  are: 

(1)  Welded  carbon  steel  pipe  and  tube 
with  an  outside  diameter  of  .375  inch  or 
more  but  not  over  16  inches,  of  any  wall 


thickness,  currently  classifiable  in  the 
Tariff  Schedules  of  the  United  States. 
Annotated  (TSUSA),  under  items 
610.3231,  610.3234,  610.3241,  610.3242, 
610.3243,  610.3252.  610.3254,  610.3256. 
610.3258  and  610.4925.  These  products, 
commonly  referred  to  in  the  industry  as 
standard  pipe  or  tube,  are  produced  to 
various  ASTM  specifications,  most 
notably  A-120.  A-63  or  A-135;  and 

(2)  welded  carbon  steel  line  pipe  with 
an  outside  diameter  of  .375  inch  or  more 
but  not  over  16  inches,  and  with  a  wall 
thickness  of  not  less  than  .065  inch, 
currently  classifiable  in  the  TSUSA, 
under  items  610.3208  and  610.3209. 
These  products  are  produced  to  various 
API  specifications  for  line  pipe,  most 
notably  API-SL  or  API-5LX. 

AllegatioDS  of  Subsidies 

The  petition  alleges  that 
manufacturers,  producers,  or  exporters 
in  Turkey  of  certain  welded  carbon  steel 
pipe  and  tube  products  receive  benefits 
under  the  following  programs  which 
constitute  subsidies.  We  are  initiating 
investigations  on  the  following 
allegations: 

•  General  Incentives  Program. 
— Income  and  Corporation  Tax 

Allowances 
— Exemptions  From  or  Deferrals  of 

Customs  Duties  and  Other  Duties, 

Fees,  and  Taxes 
— Interest  Rebates 

•  Export  Tax  Rebates. 

•  Preferential  Export  Financing. 

•  Deductions  from  Taxable  Income 
for  Export  Revenues. 

•  Resource  Utilization  Support  Fund 
Payments. 

Notification  of  ITC 

Section  702(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  these  actions  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  these  determinations.  We 
will  notify  the  ITC  and  make  available 
to  it  all  nonprivileged  and 
nonconfidential  information.  We  will 
also  allow  the  ITC  access  to  all 
privileged  and  confidential  information 
in  our  files,  provided  it  confirms  that  it 
will  not  disclose  such  information  either 
publicly  or  under  an  administrative 
protective  order  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration. 

Preliminary  Determinations  by  ITC 

The  ITC  will  determine  by  August  30, 
1985,  whether  there  is  a  reasonable 
indication  that  imports  of  certain 
welded  carbon  steel  pipe  and  tube 
products  from  Turkey  materially  injure, 
or  threaten  material  injury  to,  a  U.S. 
industry.  If  its  determinations  are 
negative,  these  investigations  will 
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terminate;  otherwise,  they  will  proceed 
according  to  the  statutory  procedures. 
Gilbert  B.  KapUn, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 

August  2, 1985. 

(FR  Doc.  85-18984  Filed  8-8-85;  8:45  amj 
MLUNQ  COM  351(M)»^ 

[C-SS3-503] 

Initiation  of  Countervailing  Duty 
Investigation:  Welded  Cart>on  Steel 
Standard  Pipe  and  Tut>e  From  India 

agency:  Import  Administration, 
International  Trade  Administration, 
Commerce. 
action:  Notice. 

summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether 
manufacturers,  producers,  or  exporters 
in  India  of  welded  carbon  steel  standard 
pipe  and  tube,  as  described  in  the 
"Scope  of  Investigation"  section  of  this 
notice,  receive  benefits  which  constitute 
subsidies  within  the  meaning  of  the 
countervailing  duty  law.  We  are 
notifying  the  U.S.  International  Trade 
Conunission  (ITC)  of  this  action,  so  that 
it  may  determine  imports  of  these 
products  materially  injure,  or  threaten 
material  injury  to.  a  U.S.  industry.  The 
ITC  will  make  its  preliminary 
determination  on  or  before  August  30, 
1985.  If  our  investigation  proceeds 
normally,  we  will  make  our  preliminary 
determination  on  or  before  October  9. 
1985. 

EFFECTIVE  DATE:  August  9. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Martin  or  Betsy  Killian,  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue.  NW.. 
Washington.  D.C.  20230;  telephone:  (202) 
377-3464  or  377-1673. 
SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  July  16, 1985.  we  received  a 
petition  in  proper  form  filed  by  the 
standard  pipe  and  tube  subcommittee  of 
the  Committee  on  Pipe  and  Tube 
Imports  (CPTI).  and  by  each  of  the 
member  companies  who  produce 
standard  pipe  and  tube.  In  compliance 
with  the  fihng  requirements  of  §  355.26 
of  the  Commerce  Regulations  (19  CFR 
355.26),  the  petition  alleges  that 
manufacturers,  producers,  or  exporters 
in  India  of  welded  carbon  steel  standard 
pipe  and  tube  receive  subsidies  within 


the  meaning  of  section  701  of  the  Tariff 
Act  of  1930.  as  amended  (the  Act). 

Since  India  is  a  "country  under  the 
Agieement"  within  the  meaning  of 
section  701(b)  of  the  Act.  Title  VU  of  the 
Act  applies  to  this  investigation  and  the 
ITC  is  required  to  determme  whether 
imports  of  the  subject  merchandise  from 
India  materially  injure,  or  tlireaten 
material  injury  to.  a  U.S.  industry. 

Initiation  of  InvestigatioD 

Under  section  702(c)  of  the  Act  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  the  petition 
sets  forth  the  allegations  necessary  for 
the  initiation  of  a  countervailing  duty 
investigation,  and  whether  if  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on  welded 
carbon  steel  standard  pipe  and  tube 
from  India  and  have  found  that  it  meets 
the  requirements  of  section  702(b)  of  the 
Act.  Therefore,  we  are  initiating  a 
countervailing  duty  investigation  to 
determine  whether  manufacturers, 
producers,  or  exporters  in  India  of 
welded  carbon  steel  standard  pipe  and 
tube,  (as  described  in  the  "Scope  of 
Investigation"  section  of  this  notice) 
receive  benefits  which  constitute 
subsidies.  If  our  investigation  proceeds 
normally,  we  will  make  our  preliminary 
determination  on  or  before  October  9, 
1985. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  welded  carbon  steel 
pipe  and  tube,  with  an  outside  diameter 
of  .375  inch  or  more  but  not  over  16 
inches,  of  any  wall  thiclcness,  currently 
classifiable  in  the  Tariff  Schedules  of 
the  United  States,  Annotated  ^JSUSPi), 
under  items,  610.3231,  610.3234,  610.3241. 
610.3242,  610.3243,  610.3252.  610.3254. 
610.3256.  610.3258  and  610.4925.  This 
product,  commonly  referred  to  in  the 
industry  as  standard  pipe  or  tube,  is 
produced  to  various  ASTM 
specifications,  most  notably  A-120,  A- 
53  or  A-135. 

Allegations  of  Subsidies 

The  petition  alleges  that 
manufacturers,  producers,  or  exporters 
in  India  of  welded  carbon  steel  standard 
pipe  and  tube  receive  benefits  under  the 
following  programs  which  constitute 
subsidies.  We  are  initiating  an 
investigation  on  the  following 
allegations: 

•  Cash  Compensatory  Support  (CCS) 
Program. 

•  Preferential  Export  Credits — The 
"Packing  Credit"  Program. 
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•  Import  Replenishment  Licenses 
(REPs). 

•  Regional  Benefits  to  New  Facilities 
in  Madhya  Pradesh. 

— Preferential  Power  Rates 

— Investment  Grants 

— Sales  Tax  Exemptions  or  Deferments 

— Feasibility  Study  Cost  Reimbursement 

— Preferential  Water  Rates 

Notificatioa  of  ITC 

Section  702(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonconfidential 
information.  We  will  also  allow  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  it 
confirms  that  it  will  not  disclose  such 
information  either  publicly  or  under  an 
administrative  protective  order  without 
the  written  consent  of  the  Deputy 
Assistant  Secretary  for  Import 
Administration. 

Preliminary  Determinatioa  by  ITC 

The  ITC  will  determine  by  August  30, 
1985.  whether  there  is  a  reasonable 
indication  that  imports  of  welded 
carbon  steel  standard  pipe  and  tube 
from  India  materially  injure,  or  threaten 
material  injury  to.  a  U.S.  industry.  If  its 
determination  is  negative,  this 
investigation  will  terminate:  otherwise, 
it  will  proceed  according  to  the  statutory 
procedures. 
GilbeH  B.  Kaplan. 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration. 

|FR  Doc.  85-18963  Filed  8-8-85:  8:45  am) 

BNXMQCOOC  3S10-OS.«l 


(C-583-5031 

Initiation  of  Countervailing  Duty 
Investigation:  Welded  Cartx>n  Steel 
Line  Pipe  From  Taiwan 

agency:  Import  Administration. 
International  Trade  Administration. 
Commerce. 
action:  Notice. 

summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether 
manufacturers,  producers,  or  exporters 
in  Taiwan  of  welded  carbon  steel  line 
pipe  (line  pipe),  as  described  in  the 
"Scope  of  Investigation"  section  of  this 
notice,  receive  benefits  which  constitute 
subsidies  within  the  meaning  of  the 
countervailing  duty  law.  We  are 
notifying  the  U.S.  International  Trade 


Commission  (ITC)  of  this  action,  so  that 
it  may  determine  whether  imports  of  the 
subject  merchandise  from  Taiwan 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry.  The  ITC  will 
make  its  preliminary  determination  on 
or  before  August  30, 1985.  If  our 
investigation  proceeds  normally,  we  will 
make  our  preliminary  determination  on 
or  before  October  9. 1985. 

EFFECTIVE  DATE:  August  9. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Terry  Link  or  Barbara  Tillman,  Office  of 
Investigations.  Import  Administration. 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  D.C.  20230:  telephone:  (202) 
377-0189  or  377-2438. 

SUPPLEMENTARY  INFORMATION:  . 

The  Petition 

On  July  18, 1985,  we  received  a 
petition  in  proper  form  filed  by  the  line 
pipe  subcommittee  of  the  Comirittee  on 
Pipe  and  Tube  Imports  (CPTl)  and  by 
each  of  the  member  companies  who 
produce  line  pipe.  In  compliance  with 
the  filing  requirements  of  section  355.28 
of  the  Commerce  Regulations  (19  CFR 
355.26).  the  petition  alleges  that 
manufacturers,  producers,  or  exporters 
in  Taiwan  of  line  pipe  receive  subsidies 
within  the  meaning  of  section  701  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act). 

Since  Taiwan  is  entitled  to  an  injury 
determination  under  section  701(b)  of 
the  Act,  the  ITC  is  required  to  determine 
whether  imports  of  the  subject 
merchandise  from  Taiwan  materially 
injure,  or  threaten  material  injury  to,  a 
U.S.  industry. 

Initiation  of  Investigation 

Under  section  702(c)  of  the  Act.  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  the  petition 
sets  forth  the  allegations  necessary  for 
the  initiation  of  a  countervailing  duty 
investigation,  and  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on  line  pipe 
from  Taiwan  and  have  found  that  it 
meets  the  requirements  of  section  702(b) 
of  the  Act.  Therefore,  we  are  initiating  a 
countervailing  duty  investigation  to 
determine  whether  manufacturers, 
producers,  or  exporters  in  Taiwan  of 
line  pipe  (as  described  in  the  "Scope  of 
Investigation"  section  of  this  notice) 
receive  benefits  which  constitute 
subsidies.  If  our  investigation  proceeds 
normally,  we  will  make  our  preliminary 
determination  on  or  before  October  9, 
1985. 


Scope  of  Investigation 

The  product  covered  by  t^is 
investigation  is  welded  carbon  steel  line 
pipe  with  an  outside  diameter  of  .375 
inch  or  more  but  not  over  16  inches,  and 
with  a  wall  thickness  of  not  less  than 
.065  inch,  currently  classifiable  in  the 
Tariff  Schedules  of  the  United  States, 
Annotated  (TSUSA),  under  items 
610.3208  and  610.3209.  This  product  is 
produced  to  various  API  specifications 
for  line  pipe,  most  notably  API-5L  or 
API-5X. 

Allegations  of  Subsidies 

The  petition  alleges  that 
manufacturers,  producers,  or  exporters 
in  Taiwan  of  line  pipe  receive  benefits 
under  the  following  programs  which 
constitute  subsidies.  We  are  initiating 
an  investigation  on  the  following 
allegations: 

•  Preferential  Export  Financing. 

•  Export  Loss  Reserves. 

•  Tax  Exemptions  for  Export  Sales. 

•  Preferential  Prices  for  Raw 
Materials. 

Notification  of  ITC 

Section  702(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonconfidential 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  it 
confirms  that  it  will  not  disclose  such 
information  either  publicly  or  under  an 
administrative  protective  order  without 
the  written  consent  of  the  Deputy 
Assistant  Secretary  for  Import 
Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  August  30, 
1985,  whether  there  is  a  reasonable 
indication  that  imports  of  line  pipe  from 
Taiwan  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry.  If  its 
determination  is  negative,  this 
investigation  will  terminate;  otherwise, 
it  will  proceed  according  to  the  statutory 
procedtu-es. 
Gilbert  B.  Kaplan. 

ActingDeputy  Assistant  Secretary  for  Import 
Administration. 

August  5. 1965. 

[FR  Doc.  85-18962  Filed  8-8-85:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Permits;  Pacific  Coast  Groundfish 
Fistiery 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Notice  of  issuance  of 
experimental  fishing  permits. 

SUMMARY:  This  notice  announces  the 
issuance  of  seventeen  experimental 
fishing  permits  to  U.S.  fishermen  to 
harvest  groundfish  using  set  nets  in  the 
fishery  conservation  zone  north  of  38°  N. 
latitude.  Five  of  these  permits 
subsequently  have  been  invalidated. 
The  permits  allow  experimental  fishing 
which  otherwise  would  be  prohibited  by 
Federal  regulations.  This  action  is 
authorized  by  the  Pacific  Coast 
Groundfish  Fishery  Management  Plan 
and  implementing  regulations. 
EFFECTIVE  DATES:  May  1, 1985  through 
December  31, 1985. 
ADDRESS:  RoUand  A.  Schmitten, 
Director,  Northwest  Region,  NMFS,  7600 
Sand  Point  Way  NE.  Seattle. 
Washington  98115. 

FOR  FURTHER  INFORMATION  CONTACT 
Roliand  A.  Schmitten,  206-526-6150. 
SUPPIXMENTARV  INFORMATION:  The 
Pacific  Coast  Groundfish  Fishery 
Management  Plan  (FMP)  and 
implementing  regulations  at  50  CFR  Part 
663  specify  that  experimental  fishing 
permits  (EFPs)  may  be  issued  to 
authorize  fishing  that  would  otherwise 
be  prohibited  by  the  FMP  and 
regulations.  The  procedures  for  issuing 
EFPs  are  contained  in  the  regulations  at 
fi  663.10. 

Regulations  at  §  663.26(c]  prohibit 
fishing  for  groundfish  using  set  nets 
(anchored  gillnets)  north  of  38'  N. 
latitude  because  the  Pacific  Fishery 
Management  Council  (Council)  when 
developing  the  FMP  was  concerned 
about  the  potential  for  an  unacceptably 
high  incidental  catch  of  salmon  and 
halibut,  the  potential  for  set  nets  to 
continue  fishing  indefinitely  if  lost  or 
unattended,  and  the  potential  for 
conflict  between  fixed  and  mobile  gear 
if  used  in  the  same  area.  In  addition,  the 
major  target  species  of  set  net  fisheries 
are  currently  fully  utilized  by  other  gear 
types.  In  order  to  obtain  information  on 
set  nets  and  their  use  in  harvesting 
groundfish,  NMFS  has  issued  EFPs  for 
set  nets  fishing  for  sablefish  in  northern 
Washington  since  1982  when  the  first 
EFP  was  issued.  Three  EFPs  were  also 
issued  in  1983  and  in  1984.The  first 
application  for  a  1985  EFP  to  harvest 
groundfish  (sablefish,  lingcod  and 


rockfish]  with  set  nets  in  the  Pacific 
Ocean  north  of  38*  N.  latitude  was 
received  from  one  of  the  prior  year's 
permittees.  A  notice  acknowledging 
receipt  of  the  application  and  requesting 
public  comment  was  published  in  the 
Federal  Register  on  January  31, 1985  (50 
FR  4545).  "This  notice  also  announced 
that  other  applications  for  this 
experimental  fishery  would  be  accepted 
until  February  15, 1985.  Seventeen 
additional  applications  were  received 
and  processed  (50  FR  10290,  March  14. 
1985).  No  comments  were  received  on 
any  of  the  eighteen  applications.  One  of 
the  applicants  did  not  submit  additional 
required  information  as  requested  and 
his  incomplete  application  was  not 
considered  any  further.  The  remaining 
seventeen  applications  were  considered 
by  the  Council  at  its  March  public 
meeting  in  Portland,  Oregon.  The 
Council  recommended  that  EFPs  be 
issued  to  all  seventeen  applicants. 
Therefore,  NMFS  issued  the  seventeen 
EFPs  under  §  663.10.These  EFPs  provide 
for  set  net  fishing  for  sablefish,  lingcod 
and  rockfish  in  the  FCZ  off  the  coast  of 
Washington,  Oregon  and  California 
from  May  1, 1985,  through  December  31. 
1985.  It  is  anticipated  that  most  of  the 
experimental  fishing  will  occur  off  the 
coast  of  Washington.  Five  permits  have 
been  invalidated  as  the  permittees 
indicated  they  would  not  be  able  to  fish 
under  them.  The  terms  and  conditions  of 
the  EFPs  are  the  same  as  those  in  1984 
with  some  minor  revisions.  Seven  of  the 
EFPs  restrict  the  permittees  to  the  area 
north  of  48°  N.  latitude  and  five  EFPs  are 
for  south  of  48°  N.  latitude,  except  that 
sets  may  be  made  in  waters  deeper  than 
180  fathoms  north  of  48*  N.  latitude.  A 
catch  limit  of  1,350  tons  of  groundfish 
(750  tons  sablefish,  400  tons  lingcod.  and 
200  tons  rockfish)  in  each  area  is  in 
effect  for  these  EFPs.  No  sets  in  either 
area  may  be  made  in  waters  shallower 
then  90  fathoms.  NMFS  observers  wiU 
be  aboard  the  vessels  whenever 
possible.  Further  details  and  information 
on  these  permits  or  copies  of  the  permits 
may  be  obtained  from  the  Regional 
Director  at  the  above  address. 

(16U.S.C.  1801e/se9.) 

Dated:  August  6. 1985. 
loseph  W.  Angelovic 

Deputy  Assistant  Administrator  For  Science 
and  Technology,  National  Marine  Fisheries 
Service. 
[FR  Doc.  85-18989  Filed  8-8-85;  8:45  am] 

BlUiNO  CODE  3570-22-M 


Caribbean  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 


The  Caribbean  Fishery  Management 
Council  and  its  Administrative 
Subcommittee  will  hold  separate  public 
meetings.  The  council  will  convene  its 
54th  regular  meeting  to  elect  officers;  to 
consider  fishery  management  plans 
under  development,  and  to  discuss  other 
Council  matters.  The  Council's 
Administrative  Subcommittee  will 
discuss  issues  related  to  its  regular 
administrative  operations. 

The  approximate  schedule  for  the 
meetings  will  be  that  the  Council  will 
convene  September  4, 1985,  at  9  a.m^ 
and  adjourn  at  5  pjn.;  reconveive 
September  5.  at  9  a.m^  and  adjoum  at 
noon.  The  Administrative  Subcommittee 
will  convene  September  3,  at  2  p.nu  and 
adjourn  at  5  p.m.  Ail  meetings  will  be 
held  at  the  Conference  Room  of  the 
Hotel  Pierre.  San  Juan,  Puerto  Rico. 

For  further  information  contact  tbe 
Caribbean  Fishery  Management 
Council,  Suite  IIW,  Banco  de  Ponce 
Building,  Hato  Rey,  Puerto  Rico  00918; 
telephone:  (809)  753-4926. 

Dated:  August  &  1965. 
Richard  B.  Roe. 

Director.  Office  of  Protected  Species  and 
Habitat  Conservation,  National  Marine 
Fisheries  Service. 

(FR  Doa  85-18890  Filed  S-8-8S:  8:45  am) 
BKIMQ  COOC  K19-29-II 


GuH  of  Mexico/South  AttenUc  Rahary 
Management  Councils;  Pubic 
Meetings 

agency:  National  Marine  Fisheries 
Service.  NOAA.  Commerce. 

The  Gulf  of  Mexico  and  South 
Atlantic  Fishery  Management  Councils 
will  convene  public  meetings  of  their 
advisory  bodies  as  follows: 

Gulf  of  Mexico  Council's  Skme  Crab 
Advisory  Panel  Meeting 

The  Council  will  convene  a  public 
meeting  of  its  Stone  Crab  Advisory 
Panel  to  review  the  effectiveness  of  the 
stone  crab  fishery  management  plan 
(FMP)  and  to  discuss  the  need  for  any 
provisions  to  the  plan.  The  meeting  will 
convene  August  21, 1985,  from  10  a.m.  to 
approximately  4  p.m. 

Intercoundl  Scientific  and  Statistical 
Committees  (SSCs) 

The  Gulf  of  Mexico  and  South 
Atlantic  Fishery  Management  Councils 
will  convene  their  standing  SSCs  in 
conjunction  with  the  Gulf  Council's 
special  mackerel,  special  spiny  lobster. 
and  special  stone  crab  members  to  take 
the  following  actions  on  the  spiny 
lobster,  stone,  crab,  swordfish,  snapper/ 
grouper  and  mackerel  FMPs:  (1)  Review 
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plan  objectives;  (2)  evaluate  the  level  of 
objectives  achieved  (3)  discuss  the  staff 
report;  (4)  review  any  new  scientific 
data:  (5)  discuss  recommendations  for 
plan  changes  and.  (6)  discuss  new 
research  and  statistical  requirements. 

The  Intercouncil  SSC  meeting  will 
convene  at  1  p.m..  August  26, 1985,  and 
recess  at  approximately  5  p.m.; 
reconvene  at  8:30  a.m..  August  27. 1985. 
and  recess  at  approximately  5  p.m.; 
reconvene  at  8  a.m..  August  28. 1985.  and 
adjourn  at  approximately  4  p.m. 

The  special  spiny  lobster  and 
swordfish  review  session  will  convene 
August  26. 1985.  at  approxiirately  1:30 
p.m..  and  adjourn  at  approximately  5 
p.m.;  the  special  stone  crab  and 
snapper/grouper  review  session  will 
convene  August  27, 1985.  at  8:30  a.m.. 
and  adjourn  at  approximately  noon,  and 
the  special  mackerel  review  session  will 
convene  on  August  28,  at  8  a.m..  and 
adjourn  at  approximately  noon.  All 
public  meetings  will  take  place  at  the 
Ramada  Inn,  5303  West  Kennedy 
Boulevard.  Tampa,  FL 

For  further  information  contact  the 
Gulf  of  Mexico  Fishery  Management 
Council  Lincoln  Center.  Suite  881,  5401 
West  Kennedy  Boulevard,  Tampa.  FL 
33609;  telephone:  (813)  228-2815. 

Dated:  August  6. 1985. 
Ridufd  B.  Roe. 

Director,  Office  of  Protected  Species  and 
Habitat  Conservation.  National  Marine 
Fisheries  Service. 

[FR  Doc.  85-18991  Filed  8-8-85;  8:45  am) 

BHJJNG  COOC  M10-22-M 


Marine  Mammals;  Application  for 
Permit;  Or.  Warren  M.  Zapol,  Or.  Rot>ert 
C.  Sctuieider,  and  Or.  Doruild  Siniff 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Protection  Act 
of  1972  (16  U.S.C  1361-1407).  and  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
Part  216). 

1.  Applicant 

a.  Name:  Or.  Warren  Zapol  et  al. 
(P120B). 

b.  Address:  Harvard  Medical  School. 
Department  of  Anesthesia, 
Massachusetts  General  Hospital, 
Boston.  Massachusetts  02114. 

2.  Type  of  Permit:  Scientific  Research. 

3.  Name  and  Number  of  Marine 
Mammals:  Crabeater  seal  [Lobodon 
carcinophagus)  240/year.  Leopard  seal 
[Hydrurga  leptonyx)  240/year  Weddell 
seal  (Leptonycbotes  weddelli]  120/ yean 
Ross  seal  (Ommatophoca  rossi]  20/year. 

4.  Type  of  Take:  The  application 
requests  authorization  to  take  by  killing 


40  crabeater  seals,  40  leopard  seals,  and 
20  Weddell  seals  each  year  and  to  take 
by  harassment  200  crabeater.  200 
leopard.  100  Weddell.  and  20  Ross  seals 
each  year.  The  animals  authorized  for 
sacrifice  may  be  radiotagged,  have 
specimen  materials  collected  or  be 
euthanized  for  tissue  collections. 

5.  Location  of  activity:  Palmer 
Peninsula  and  adjacent  islands. 
Antarctica. 

6.  Period  of  Activity:  2  years. 
Concurrent  with  the  publication  of 

this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientifiq  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service.  U.S. 
Department  of  Commerce.  Washington. 
D.C.  20235.  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  8p>ecific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  in  the  following  offices: 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service.  33(X) 
Whitehaven  Street.  NW.,  Washington, 
D.C; 

Regional  Director,  Northeast  Region. 
National  Marine  Fisheries  Service,  14 
Elm  Street,  Federal  Building.  Gloucester. 
Massachusetts  01930. 

Dated:  August  5. 1985. 
Richard  B.  Roe, 

Director,  Office  of  Protected  Species  and 
Habitat  Conservation,  National  Marine 
Fisheries  Service. 
[FR  Doc.  85-18995  Filed  8-8-85;  8:45  am] 

BILLING  CODE  3S10-23-M 


Marine  Mammals;  Issuance  of  Permit; 
BBN  Laboratories  Incorporated 

On  May  9. 1985,  notice  was 
pusblished  in  the  Federal  Register  (50  FR 
19562)  that  an  application  had  been  filed 
by  BBN  Laboratories  Incorporated.  10 
Moulton  Street.  Cambridge, 
Massachusetts  02238  for  a  permit  to  take 
gray  whales  [Eschrichtius  robustus)  for 
the  purposes  of  scientific  research. 


Notice  is  hereby  given  that  on  August 
1, 1985  as  authorized  by  the  provisions 
of  the  Marine  Mammal  Protection  Act 
(16  U.S.C.  1361-1407)  and  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543),  the  National  Marine 
Fisheries  Service  issued  a  Permit  for  the 
above  taking  subject  to  certain 
conditions  set  forth  therein. 

Issuance  of  this  Permit  as  required  by 
the  Endangered  Species  Act  of  1973  is 
based  on  a  finding  that  such  Permit:  (1) 
Was  applied  for  in  good  faith;  (2)  will 
not  operate  to  the  disadvantage  of  the 
endangered  species  which  are  the 
subject  of  this  Permit;  (3)  and  will  be 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
Endangered  Species  Act  of  1973.  This 
Permit  was  also  issued  in  accordance 
with  and  is  subject  to  Parts  220-222  of 
Title  50  CFR,  the  National  Marine 
Fisheries  Service  regulations  governing 
endangered  species  permits. 

The  Permit  is  available  for  review  by 
interested  persons  in  the  following 
offices: 

Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service.  3300 
Whitehaven  Street.  NW..  Washington. 
DC: 

Regional  Director,  Northeast  Region. 
National  Marine  Fisheries  Service.  14 
Elm  Street,  Federal  Building.  Gloucester, 
Massachusetts,  01930-3799;  and 

Regional  Director.  Alaska  Region, 
National  Marine  Fisheries  Service.  P.O. 
Box  1668.  Juneau,  Alaska  99802. 

Dated:  August  5, 1985. 
Richard  B.  Roe, 

Director,  Office  of  Protected  Species  and 
Habitat  Conservation,  National  Marine 
Fisheries  Service. 
(FR  Doc.  85-18993  Filed  8-8-85;  8:45  am) 

BILLING  CODE  X10-2I-M 


Marine  Mammals;  Issuance  of  Permit 
Dolphin  Research  Center 

On  March  8. 1985,  notice  was 
published  in  the  Federal  Register  (50  FR 
9482)  that  an  application  had  been  filed 
by  The  Dolphin  Research  Center.  P.O. 
Box  2875.  Marathon  Shores.  Florida 
33052.  for  a  permit  to  take  eight  (8) 
Atlantic  botttlenose  dolphins  [Tursiops 
truncatus)  for  public  display. 

Notice  is  hereby  given  that  on  August 
2. 1985.  as  authorized  by  the  provisions 
of  the  Marine  Mammal  Protection  Act  of 
1972  (16  U.S.C.  1361-1407),  the  National 
Marine  Fisheries  Service  issued  a  Permit 
for  the  above  taking  subject  to  certain 
conditions  set  forth  therein. 

The  Permit  is  available  for  review  by 
interested  persons  in  the  following 
offices: 
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Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service,  3300 
Whitehaven  Street,  NW.,  Washington, 
D.C.;  and 

Regional  Director.  Southeast  Region, 
National  Marine  Fisheries  Service,  9450 
Koger  Boulevard,  St.  Petersburg,  Florida 
33702 

Dated:  August  2, 1985. 
Richard  B.  Roe, 

Director,  Office  of  Protected  Species  and 
National  Marine  Fisheries  Sen'ice. 
(FR  Doc.  85-18994  Filed  6-&-SS:  8:45  amj 

ULUNO  COOE  3S1&-22-M 


Marine  Mammals;  Issuance  of  Permit 
Ocean  Action,  Inc. 

On  June  7, 1985.  notice  was  published 
in  the  Federal  Register  (50  FR  24615)  that 
an  application  had  been  filed  by  Ocean 
Acton.  Inc.  (P238),  P.O.  Box  3637.  South 
Padre  Island.  Texas  78597  for  a  permit  to 
take  six  (6)  Atlantic  bottlenose  dolphins 
[Tursiops  truncatus)  for  public  display. 

Notice  is  hereby  given  that  on  July  30. 
1985.  as  authorized  by  the  provisions  of 
the  Marine  Mammal  Protection  Act  of 
1972  (16  U.S.C.  1361-1407).  the  National 
Marine  Fisheries  Service  issued  a  Permit 
for  the  above  taking,  subject  to  certain 
conditions  set  forth  therein. 

The  Permit  is  available  for  review  by 
interested  persons  in  the  following 
offices: 

Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service,  3300 
Whitehaven  Street,  NW.,  Washington, 
D.C.:  and 

Regional  Director,  Southeast  Region, 
National  Marine  Fisheries  Service.  9450 
Koger  Boulevard,  St.  Petersburg,  Florida 
33702. 

Dated:  August  5. 1985. 
Richard  B.  Roe. 

Director.  Office  of  Protected  Species  and 
Habitat  Conservation.  National  Marine 
Fisheries  Ser\'ice. 
(KR  Doc.  85-18992  Filed  8-ft-85:  B;45  amj 

BIUJNO  COOE  3S10-22-M 


Receipt  of  Application  for  General 
Permit 

Notice  is  hereby  given  that  the 
following  application  has  been  received 
to  take  marine  mammals  incidental  to 
the  pursuit  of  commercial  fishing 
operations  within  the  U.S.  fishery 
conservation  zone  during  1986  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
140)  and  the  regulations  thereunder. 

VEB  Fischfang  Rostock.  2510  Rostock 
i.  German  Democratic  Republic  has 
applied  for  a  Category  1:  "Towed  or 
Dragged  Gear"  general  permit  to  take  up 


to  8  harbor  seals  and  10  cetaceans  in  the 
North  Atlantic  Ocean. 

The  application  is  available  for 
review  in  the  Office  of  the  Assistant 
Administrator  for  Fisheries.  National 
Marine  Fisheries  Ser\'ice,  3300 
Whitehaven  Street,  NTV.,  Washington, 
D.C. 

Interested  parties  may  submit  written 
views  on  this  application  within  30  days 
of  the  date  of  this  notice  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service.  Washington, 
DC.  20235. 

Dated:  August  2, 1985. 
|.W.  Angelovic 

Deputy  Assisiant  Administrator  for  National 
Marine  Fisheries  Service. 
[FR  Doc.  85-18996  Filed  8-8-85;  8:45  am] 

BILLiNO  CODE  3510-23-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

New  Limit  for  Certain  Cotton  Textile 
Products  Produced  or  Manufactured  in 
the  People's  Republic  of  Ctilna 

August  6, 1985. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contamed  in  E.0. 11651  of  March  3, 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  August  12, 
1985.  For  further  information  contact 
Diana  Solkoff.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377^212. 

Background 

On  December  28. 1984  a  notice  was 
published  in  the  Federal  Register  (49  FR 
50434)  announcing  the  import  restraint 
limits  for  certain  cotton,  wool  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  China  and  exported  to 
the  United  States  during  the  agreement 
year  which  began  on  January  1. 1985. 

During  consultations  held  during  1985 
under  the  terms  of  the  Bilateral  Cotton. 
Wool  and  Man-Made  Fiber  Textile 
Agreement,  effected  by  exchange  of 
notes  dated  August  19. 1983.  as 
amended,  the  Governments  of  the 
United  States  and  the  People's  Republic 
of  China  agreed  to  establish  a  specific 
limit  of  50.526,200  square  yards  for 
cotton  sheeting  in  Category  313. 
produced  or  manufactured  in  China  and 
exported  during  the  agreement  year 
which  began  on  January  1. 1985.  The 
new  limit  may  be  adjusted  for  carryover 
and  carryforward  during  the  agreement 
year. 


The  United  States  Government  has 
decided  to  control  imports  in  this 
category  at  the  agreement  limit 
Accordingly,  in  the  letter  published 
below,  the  Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  prohibit 
entry  or  withdrawal  from  warehouse  for 
consumption  in  the  United  Slates  of 
textile  products  in  Category  313  in 
excess  of  the  agreement  limit 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S. A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709).  as 
amended  on  April  7, 1983  (48  FR  15175). 
May  3, 1983  (48  FR  19924),  December  14. 
19^  (48  FR  55607),  December  30. 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397),  June  28. 1984  (49  FR  26622).  July 
16, 1984  (49  FR  28754).  November  9, 19B4 
(49  FR  44782).  and  in  Statistical 
Headnote  5.  Schedule  3  of  die  TARIFF 
SCHEDULES  OF  THE  UNITED  STATES 
ANNOTATED  (1985). 
Walter  C  Laoahon. 

Chairman,  Committee  for  the  ImplementatkHt 
of  Textiles  Agreements. 
August  6, 1985. 

Committee  for  the  Implementatioa  of  Tcxlfle 
AgFeements 

Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington. 
DC.  20229 

Dear  Mr.  Commissioner  Under  the  term*  of 
section  204  of  the  Agricultural  Act  of  196&  as 
amended  (7  U.S.C  1S54).  pursuant  to  the 
Bilateral  Cotton,  Wool  and  Man-Made  Fiber 
Textile  Agreement  effective  by  exchange  of 
notes  dated  August  19. 1963,  as  amended, 
between  the  Governments  of  the  United 
States  and  the  People's  Republic  of  China, 
and  in  accordance  with  the  pro\isians  of 
Executive  Order  11651  of  March  3. 1972.  as 
amended,  you  are  directed,  effective  on 
August  12, 1985,  to  prohibit  entry  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton  texliie 
products  in  Category  313,  produced  or 
manufactured  in  the  People's  Republic  of 
China  and  exported  during  the  twelve-foooth 
period  which  began  on  January  1, 198S  and 
extends  through  December  31. 1985.  in  excess 
of  50.526,200  square  yards." 

In  carrj'ing  out  this  directive  textile 
products  in  the  foregoing  cat(>gory'  ^hich 
have  been  exported  to  the  United  States 
during  the  agreement  year  which  began  on 
January  1, 1984  and  extended  through 
December  31, 1984,  shall,  to  the  extent  of  any 
unfilled  balance,  be  charged  against  the 
restraint  limit  established  for  such  goods 
during  that  twelve-month  period.  In  the  event 
the  restraint  limit  established  for  that  period 
has  t)een  exhausted  by  previous  ertries,  such 
goods  shall  be  subject  to  the  limit  set  forth  in 
this  letter. 

A  description  of  the  texble  categories  in 
terms  of  T.S.U.SA.  numbers  was  published  in 


■  The  limit  has  been  adjosted  to  accoant  for  aay 
import*  exported  after  December  31.  ISSt. 
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Ihe  Federal  Register  on  December  13. 1982  (47 
FR  55709).  as  amended  on  April  7,  1983  (48  PR 
15175),  May  3, 1983  (48  FR  19924).  December 
14. 1983),  (48  FR  55607),  December  3a  1983  (48 
FR  57584).  April  4, 1984  (49  FR  13397).  June  28, 
1984  (49  FR  26622),  July  16, 1984  (49  FR  28754). 
Novembr  9. 1984  (49  FR  44782)  and  in 
Statistical  Headnote  5.  Schedule  3  of  the 
TARIFF  SCHEDULES  OF  THE  UNITED 
STATES  ANNOTATED  (1985). 

In  canying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consuniption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  Ihe  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U3.C.  553. 

Sincerely. 
Walter  C.  Lenahan. 

Chairman,  Committee  for  the  Implementation 
of  Textiles  Agreements. 

[FR  Doc  8&-ia960  Filed  8-8-85;  8:45  am] 

BIUJNQ  CODE  3510-O(MI 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

USAF  Scierttific  Advisory  Board; 
Meeting 

luly  31, 1985. 

The  USAF  Scientific  Advisoi^  Board 
Ad  Hoc  Committee  on  Biotechnology  for 
Man  in  Space  will  meet  September  11- 
12, 1985  at  the  Pentagon,  Washington. 
DC,  from  8:00  a.m.  to  5:00  p.m. 

The  purpose  of  the  meeting  will  be  to 
write  a  report  concerning  the  potential 
military  roles  for  humans  in  space  and 
readiness  (on  a  technology  by 
technology  basis)  of  the  USAF  to  handle 
space  related  biotechnology  problems. 

The  meeting  concerns  matters  listed 
in  section  552b(c)  of  Title  5.  United 
States  Code,  specifically,  subparagraph 
(1)  thereof  and  is  closed  to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
202-697-8404. 
Palsy  |.  Conner. 

Air  Force  Federal  Register  Liaison  Officer. 
|FR  Doc.  85-18918  Filed  8-8-85;  8:45  am) 

aiLUNa  COM  M10-01-II 

USAF  Scientific  Advisory  Board; 
■Meeting 

July  31, 1985. 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  Options  for 
Attack  of  Strategic  Relocatable  Targets 
will  meet  in  the  Pentagon  on  September 
17, 1985  from  8:30  a.m.  to  4:00  p.m.  The 
purpose  of  the  meeting  will  be  to  review 
findings  to  date  on  existing  and 
programmed  systems  which  may  be 


e^ectively  applied  to  attack  of  mobile 
ballistic  missiles  and  to  review  the 
committee's  final  draft  report. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  section 
552b(c)  of  Title  5.  United  States  Code, 
specifically,  subparagraph  (1)  thereof. 

For  further  information  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  697-4811. 
Patay  ].  Coanw, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc  85-18919  Filed  8-8-85;  8:45  am] 
MLUNO  CODE  M10-01-M 

USAF  Scientific  Advisory  Board; 
Meeting 

]uly  29, 1985. 

The  USAF  Scientific  Advisory  Board 
Aeronautical  Systems  Division  Advisory 
Group  will  meet  August  28, 1985  from 
8:00  a.m.  to  4:30  p.m.  and  on  August  29, 
from  8:00  a.m.  to  3.00  p.m.,  at  Wright- 
Patterson  Air  Force  Base,  Ohio  in 
Building  485,  Room  39,  Area  B.  The 
purpose  of  this  meeting  is  to  review  the 
Avionics  Integrity  Program  (AVIP). 

The  meeting  will  involve  classified 
defense  matters  listed  in  section  552b(c) 
of  Title  5,  United  States  Code, 
specifically,  subparagraph  (1)  thereof 
and  accordingly  will  be  closed  to  the 
public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202}-697-4648. 
Patsy  |.  Conner. 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc  85-18920  Filed  8-8-65:  8:45  am] 
BIUJNO  COOC  St10-01-M 


Corps  of  Engineers,  Department  of 
the  Army 

Intent  To  prepare  a  Draft 
Environmental  Impact  Statement  (DEIS); 
Multi-Purpose  Project.  Weiser  River, 
Washington  County.  ID. 

agency:  Corps  of  Engineers.  Army 
Department.  DOD. 

action:  Notice  of  Intent  to  prepare  a 
DEIS. 

SUMMARY:  1.  Galloway  project  purposes 
include  streamflow  augmentation  for 
anadromous  fish;  hydroelectric  power 
agricultural  water  supply;  flood  damage 
reduction  (about  4.000  acres  of 
agricultural  land  between  river  miles  0 
12):  and  recreation  (camping,  picnicking, 
swimming,  fishing,  boating,  and 
waterskiing  on  a  new  reservoir).  Project 
feasibility  hinges  on  the  benefits  of 
increasing  Hows  to  improve  anadromous 
fish  passage  in  the  lower  Snake  and 
Columbia  Rivers. 


2.  Alternatives  to  be  investigated 
include: 

A — Galloway  Damsite 
B — Raising  Brownlee  Dam 
C — Water  Purchase 
D— Goodrich  Site 
E— Vista  Site 
F— Lost  Valley  Site 
G — Tamarack  Site 
H — No  Action 

3.  Significant  issues  to  be  addressed 
in  the  DEIS  include  effects  of  the 
alternatives  on  enhancing  fish  runs; 
impacts  on  water  quality  in  the  area; 
impact  on  the  timber  industry;  and 
impacts  on  wildlife,  fisheries, 
endangered  species,  cultural  resources, 
and  socioeconomics.  The  project  will  be 
reviewed  under  all  applicable  Federal, 
state,  and  local  statutes. 

4.  The  Fish  and  Wildlife  Service,  U.S. 
Department  of  the  Interior,  will  be  a 
cooperating  agency  in  preparation  of  the 
DEIS.  Other  affected  Federal,  state,  and 
local  agencies;  affected  Indian  tribes; 
and  other  interested  organizations  and 
parties  are  invited  to  participate  in 
scoping  for  the  DEIS.  A  formal  scope 
meeting  is  planned;  however,  comments 
should  be  directed  to  the  address  given 
below. 

5.  The  draft  feasibility  report  and 
DEIS  should  be  available  on  or  about 
November  1985. 

ADDRESS:  Comments  concerning  the 
project  and  DEIS  should  be  addressed  to 
John  L.  McKem,  Chief,  Environmental 
Resources  Branch,  Walla  Walla  District. 
Corps  of  Engineers.  Building  602,  City- 
County  Airport,  Walla  Walla,  WA 
99362-9265.  Comments  or  questions  can 
be  telephoned  to  W.E.  McDonald,  (509) 
522-6627  or  FTS  434-6627. 
Terrence  C  Salt, 

Lieutenant  Colonel,  Corps  of  Engineers. 
Acting  District  Engineer. 
[FR  Doc.  85-18916  Filed  8-8-85;  6:45  am] 
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DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

agency:  Department  of  Education. 
action:  Notice  of  Proposed  Information 
Collection  Requests. 

summary:  The  Deputy  Under  Secretary 
for  Management  invites  comments  on 
the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  9, 1985. 


Federal  Register  /  Vol.  50,  No.  154  /  Friday.  August  9.  1985  /  Notices 


32255 


ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Desk  Officer,  Department  of 
Education.  Office  of  Management  and 
Budget.  726  Jackson  Place,  NW.,  Room 
3208,  New  Executive  Office  Building. 
Washington.  D.C.  20503.  Requests  for 
copies  of  the  proposed  information 
collection  requests  should  be  addressed 
to  Margaret  B.  Webster.  Department  of 
Education.  400  Maryland  Avenue,  SW.. 
Room  4074,  Switzer  Building. 
Washington,  D.C.  20202 
FOR  FURTHER  INFORMATION  CONTACT 
Margaret  B.  Webster  (202)  426-7304. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  of  obligations. 

The  Deputy  Secretary  for 
Management  publishes  this  notice 
containing  proposed  information 
collection  requests  prior  to  the 
submission  of  these  requests  to  OMB. 
Each  proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Agency  form 
number  (if  any);  (4)  Frequency  of  the 
collection:  (5)  The  affected  public:  (6) 
Reporting  burden;  and/or  (7) 
Recordkeeping  burden;  and  (8)  Abstract 

OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Margaret 
Webster  at  the  address  specified  above. 

Dated:  August  6, 1984. 
Linda  M.  Combs, 

Deputy  Under  Secretary  for  Management 

Office  of  the  Secretary 

Type  of  Review  Requested:  Extension 

Title:  Application  for  the  Secretary's 
Discretionary  Program 

Agency  Form  Number:  ED  914 

Frequency:  Annually 

Affected  Public:  State  or  local 
governments;  Businesses  or  other  for- 
profit;  Non-profit  institutions;  Small 
businesses  or  organizations 

Reporting  Burden:  Responses:  400; 
Burden  Hours  7,600 

Recordkeeping  Burden:  Recordkeepers: 
0;  Burden  Hours:  0 


Abstract:  The  application  form  for  the 
Secretary  of  Education's  Discretionary 
Program  is  used  to  apply  for  grants 
under  section  583  of  the  Education 
Consolidation  and  Improvement  Act  of 
1981,  as  amended.  Grant  awards  will  be 
made  to  States,  localities  and  other 
entities  for  planning  or  demonstrating 
the  implementation  of  teacher  incentive 
structures  and  for  improving  elementary 
and  secondary  school  programs. 

Office  of  Educational  Research  and 

Improvement 

Type  of  Review  Requested:  Revision 
Title:  Final  Financial  Status  and 

Performance  Report  for  Higher 

Education  Act  Library  Programs — 

Title  n-B  and  Tide  H-C 
Agency  Form  Number  ED  606. 601-1 
Frequency:  Annually 
Affected  Public:  Non-profit  institutions 
Reporting  Burden:  Responses:  75;  Burden 

Hours  300 
Recordkeeping  Burden:  Recordkeepers: 

75;  Burden  Hours:  75 

Abstract:  The  consolidated  report 
form  is  used  to  determine  the  utilization 
of  grant  funds  and  project  performance 
for  two  discretionary  grant  programs 
under  Title  II-B  (Library  Career 
Training)  and  Title  II-C  (Strengthening 
Research  Library  Resources)  of  the 
higher  Education  Act,  as  amended. 
Type  of  Review  Requested:  Revision 
Tide:  National  Survey  of  Private 

Schools.  1985-86 
Agency  Form  Number:  ED  2455,  2455-A 
Frequency:  Biennually 
Affected  Public:  Individuals  or 

households;  Non-profit  institutions; 

Small  businesses  or  organizations 

(Private  Schools) 
Reporting  Burden:  Responses:  19,000; 

Burden  Hours  14,250 
Recordkeeping  Burden:  Recordkeepers: 

0;  Burden  Hours:  0 

Abstract:  This  survey  is  designed  to 
provide  information  needed  by 
departmental  policy  makers,  in  relation 
to  such  current  issues  as  public  funds  to 
private  school  pupils,  and  qualifications 
of  and  compensation  to  private  school 
teachers. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review  Requested:  Extension 
Title:  Indian  Student  Certification 

Form — Indian  Education  Programs 
Agency  Form  Number  ED  506 
Frequency:  Annyally 
Affected  Public  Local  educational 

agencies:  Tribal  schools 
Reporting  Burden:  Responses:  25,000; 

Burden  Hours  3,125 
Recordkeeping  Burden:  Recordkeepers: 

25,000;  Burden  Hours:  3,125 


Abstract:  A  completed  Student 
Certification  Form  for  each  Indian 
student  must  be  on  file  in  the  office  of 
the  applicant  in  order  to  qualify  for  a 
formula  grant  under  Part  A  of  the  Indian 
Education  Act,  Pub.  L  92-318,  as 
amended.  The  grant  is  based  on  the 
number  of  bona  fide  Indian  students 
identified  by  the  applicant 

Office  of  Postsecondary  Educatioii 

Type  of  Review  Requested:  New 
Title:  Performance  Report  Form  for  the 

Endowment  Grant  Program 
Agency  Form  Number  E40-10P 
Frequency:  Annually 
Affected  Public  Non-profit  institutions 
Reporting  Burden:  Responses:  50;  Burden 

Hours:  50 
Recordkeeping  Burden:  Recordkeepers: 

50;  Burden  Hours:  100 

Abstract  The  Endowment  Grant 
Program  consists  of  matching  grants  to 
institutions  of  higher  education  %irhich 
they,  in  turn,  invest  in  low-risk  securities 
for  20  years.  Grantees,  on  this  form, 
would  essentially  report  to  the 
Govermnent  what  has  happened  to  their 
investment  and  what  they  have  done 
with  the  return  on  the  investment 
Type  of  Review  Requested:  Extension 
Title:  Request  for  Institutional  Eligibibty 

for  Programs  under  the  Hi^er 

Education  Act  of  1965,  as  Amended 
Agency  Form  Number  ED  1058 
Frequency:  On  occasion 
Affected  Public:  State  or  local 

governments;  Businesses  or  other  for- 
profit  Non-profit  institutions 
Reporting  Burden:  Responses:  IXnOc 

Burden  Hours:  1,000 
Recordkeeping  Burden:  Recordkeepers: 

0;  Burden  Hours:  0 

Abstract  The  Secretary  of  Education 
must  determine  whether  postsecondary 
educational  institutions  meet  the 
statutory  and  regulatory  requirements 
for  eligibility  to  apply  for  funding  for 
programs  authorized  by  the  Higher 
Education  Act  of  1965,  as  amended.  The 
Secretary  uses  the  information  collected 
on  this  form  to  determine  the  eligibility 
of  these  institutions. 
Type  of  Review  Requested:  Extensiuo 
Title:  Physician's  Certification  of 

Borrower's  Total  and  Permanent 

Disability 
Agency  Form  Number  ED  1172 
Frequency:  One-time 
Affected  Public:  Individuals  or 

households 
Reporting  Burden:  Responses:  2.a00c 

Burden  Hours:  500 
Recordkeeping  Burden:  Recordkeepers: 

2,000;  Burden  Hours:  1.000 

Abstract  This  form  is  submitted  bjr 
borrowers  holding  snident  finanrial 
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assistance  loan  notes  who  desire  to 
have  the  balance  of  the  loan  cancelled 
because  of  total  and  permanent 
disability.  The  form  must  be  completed 
by  a  physician  or  other  authorized 
ofricial. 

Office  of  Special  Educatioo  and 
Rehabilitative  Services 

Type  of  Review  Requested:  New 
Title:  Annual  Report  on  State  Agency 

Independent  Living  Rehabilitation 

Services,  Title  VII.  Part  A 
Agency  Form  Number  ED  (RSA)  7A 
Frequency:  Annually 
Affected  Public:  State  or  local 

governments 
Reporting  Burden:  Responses:  83:  Burden 

Hours:  664 
Recordkeeping  Burden:  Recordkeepers: 

0;  Burden  Hours:  0 

Abstract:  The  form  will  be  used  to 
monitor  Independent  Living  (IL)  State 
agency  activities  of  services  provided  to 
the  most  severely  disabled  individuals, 
as  authorized  by  Title  VII,  Part  A  of  the 
Rehabilitation  Act  of  1973,  as  amended. 
Type  of  Review  Requested:  New 
Title:  Logitudinal  Study  on  a  Sample  of 

Handicapped  Students 
Agency  Form  Number  B20-12P 
Frequency:  One  time 
Affected  Public:  Individuals  or 

housholds;  State  or  local  governments; 

Non-profit  institutions 
Reporting  Burden:  Responses:  331; 

Burden  Hours:  195.3 
Recordkeeping  Burden:  Recordkeepers: 

0;  Burden  Hours:  0 

Abstract:  This  study  will  collect 
information  on  the  educational, 
occupational,  and  independent  living 
status  of  a  sample  of  handicapped 
students  while  in  school  and  upon 
leaving  school  and  entering  work.  Study 
results  will  inform  the  Department  and 
Congress  about  the  transitional  progress 
of  handicapped  students  from  special 
education  to  work. 

[FR  Doc  85-18966  Filed  8-8-85:  8:45  am) 
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Office  of  Postsecondary  Education 

Talent  Search  and  Educational 
Opportunity  Centers  Programs; 
Application  Notice  for  Noncompeting 
Continuation  Awards  for  Fiscal  Year 
1986 

Applications  are  invited  for 
noncompeting  continuation  awards 
under  the  Talent  Search  and 
Educational  Opportunity  Centers 
Porgrams  for  Fiscal  Year  1986. 

Authority  for  these  programs  is 
contained  in  sections  417A,  417B,  and 


417E  of  the  Higher  Education  Act  of 
1965,  as  amended. 

(20  U.SC.  lOTOd.  1070d-l  and  1070d-lc) 

The  Secretary  is  authorized  to  make 
grants  under  the  Talent  Search  and 
Educational  Opportunity  Centers 
Programs  to  institutions  of  higher 
education,  public  and  private  agencies 
and  organizations,  and,  in  exceptional 
cases,  to  secondary  schools.  (34  CFR  643 
and  644.  respectively]. 

The  purpose  of  the  grant  awards 
under  both  Talent  Search  and 
Educational  Opportunity  Centers 
programs  is  to  permit  applicants  to  carry 
out  projects  designed  to  identify 
qualified  individuals  from 
disadvantaged  backgrounds  and  to 
assist  them  in  preparing  for  programs  in 
postsecondary  education. 

Closing  date  for  transmittal  of 
applications:  To  be  assured  of 
consideration  for  funding,  an  application 
for  a  noncompeting  continuation  award 
should  be  mailed  or  hand  delivered  by 
October  15, 1985. 

If  an  application  for  a  noncompeting 
continuation  award  is  late,  the 
Department  may  lack  sufficient  time  to 
review  it  with  other  noncompeting 
continuation  applications  and  may 
decline  to  accept  it. 

Applications  delivered  by  mail:  An 
application  sent  by  mail  must  be 
addressed  to  the  U.S.  Department  of 
Education,  Application  Control  Center, 
Room  3633.  ROB  #3.  Attention:  84.044 
(Talent  Search),  or  84.066  (Educational 
Opportunity  Centers),  Washington,  D.C. 
20202. 

An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  U.S.  Secretary  of 
Education. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  A  private  metered 
postmark,  or  (2)  a  mail  receipt  that  is  not 
dated  by  the  U.S.  Postal  Service.  An 
applicant  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

An  applicant  is  encouraged  to  use 
registered  or  at  least  first  class  mail. 

Applications  delivered  by  hand:  An 
application  that  is  hand  delivered  must 


be  taken  to  the  U.S.  Department  of 
Education.  Application  Control  Center. 
Room  3633.  Regional  Office  Building  3, 
7th  and  D  Streets  SW..  Washington,  D.C. 

The  Application  Control  Center  will 
accept  a  hand-delivered  application 
between  8:00  a.m.  and  4:00  p.m. 
(Washington.  D.C.  time)  daily,  except 
Saturdays.  Sundays,  and  Federal 
holidays. 

Available  funds:  The  Administration's 
fiscal  year  1986  budget  request  does  not 
include  funding  for  the  Talent  Search 
and  Educational  Opportunity  Centers 
Programs.  However,  if  Congress 
appropriates  funds  for  these  programs 
for  fiscal  year  1988.  the  Department 
plans  to  make  these  funds  available  for 
noncompeting  continuation  awards. 
Accordingly,  noncompeting  continuation 
applications  are  being  requested  to 
allow  for  sufficient  time  to  evaluate 
them  and  complete  the  grants  process 
prior  to  the  end  of  the  fiscal  year,  should 
the  Congress  appropriate  funds  for  these 
programs,  even  through  no  funds  are 
currently  proposed  for  the  Talent  Search 
and  Educational  Opportunity  Centers 
Programs.  Current  grantees  will  be 
notified  if  and  when  funds  become 
available. 

Application  forms:  Application  forms 
for  noncompeting  continuation  awards 
are  expected  to  be  ready  for  mailing  no 
later  than  September  1. 1985.  They  are 
mailed  routinely  to  curently  funded 
projects.  If  a  grantee  does  not  receive 
the  forms  by  September  15. 1985.  the 
grantee  should  telephone  the  Education 
Outreach  Branch  of  the  Division  of 
Student  Services  at  (202)  245-2165. 

Apphcations  must  be  prepared  and 
submitted  in  accordance  with  the 
regulations,  instructions,  and  forms 
included  in  the  program  information 
package.  However,  the  program 
information  package  is  only  intended  to 
aid  applicants  in  applying  for 
assistance.  Nothing  in  the  program 
information  package  is  intended  to 
impose  any  paperwork,  application 
content,  reporting,  or  grantee 
perfomance  requirements  beyond  those 
imposed  under  the  statute  and 
regulations.  The  Secretary  strongly 
urges  that  applicants  submit  only 
information  that  is  requested. 

(Approved  by  the  Office  of  ManaRemenf  and 
Budget  under  Control  Numbers  1840-0549  and 
1840-0065.  respectively) 

Applicable  regulations:  The  following 
Regulations  are  applicable  to 
noncompeting  continuation  awards: 

(a)  Education  Department  Ceneral 
Administrative  Regulations  (EDGAR).  34 
CFR  Parts  74.  75,  77,  and  78.  Applicants 
should  note  that  the  criteria  for  making 


Federal  Register  /  Vol.  50.  No.  154  /  Friday.  August  9.  1985  /  Notices 


32257 


continuation  awards  are  in  34  CFR 
75.253. 

(b)  Regulations  governing  the  Talent 
Search  and  Educational  Opportunity 
Centers  Programs  (34  CFR  Part  643  and 
644,  respectively). 

Further  Information:  For  further 
information  contact  the  Education 
Outreach  Branch.  Division  of  Student 
Services,  U.S.  Department  of  Education. 
Post  Office  Box  23772.  Washington,  D.C. 
20026-3772.  Telephone:  (202)  245-2165. 
(20  U.S.C.  1070d.  1070d-lb.  and  1070-lc) 

(Catalog  of  Federal  Domestic  Assistance 
Number:  84.044  and  84.066— Talent  Search 
and  Educational  Opportunity  Centers 
Program,  respectively) 

Dated:  August  6, 1985. 

C.  Ronald  Kimberling. 

Acting  Assistant  Secretary  for  Postsecondary 
Eduction. 

(PR  Doc.  85-18967  Filed  8-8-8S;  8:45  am) 

BILUNO  CODE  4000-01-M 


Office  of  Special  Education  and 
Rehabilitative  Services 

Discretionary  Grant  Programs 

Correction 

In  FR  Doc.  85-17340  beginning  on  page 
29721  in  the  issue  of  Monday,  July  22, 
1985,  make  the  following  corrections: 

1.  On  page  29724,  in  the  third  column, 
in  the  fourth  complete  paragraph,  in  the 
first  line,  "State"  should  read  "States". 

2.  On  page  29725.  in  the  second 
column,  announcement  "48.023N" 
should  read  "84.023N". 

3.  On  page  29727,  in  the  first  column, 
in  the  third  complete  paragraph,  in  the 
fifth  line,  "determines"  should  read 
"determined". 

4.  On  page  29727,  in  the  second 
column,  in  the  heading  "Secondary 
Education  and  Transitional  Service  for 
Handicapped  Youth",  "service"  should 
read  "services". 

5.  On  page  29729.  in  the  second 
column,  in  the  third  line,  "second  of 
should  read  "second  or". 

6.  On  page  29730.  in  the  first  column, 
under  announcement  84.086Y-D.  in  the 
Program  information,  in  the  third  line, 
"from"  should  read  "for". 

7.  On  page  29730.  in  the  first  column, 
under  aimouncement  84.086  Y-E.  in  the 
Program  information,  in  the  second  line, 
remove  "or  third";  and  in  the  third  line, 
"from"  should  read  "for". 

8.  On  page  29730.  in  the  second 
column,  under  announcement  84.088Y- 
H,  in  the  Program  information,  in  the 
second  line,  insert  "or  third"  between 
"second"  and  "budget";  and  in  the  third 
line  "from"  should  read  "for". 

9.  On  page  29730.  in  the  second 
column,  announcement  "84.08ft-K" 


should  read  "84.086Y-K";  and  in  the 
Program  information,  in  the  third  line 
"from"  should  read  "for". 

10.  On  page  29731.  in  the  first  column. 
in  the  third  complete  paragraph,  in  the 
first  line,  "point"  should  read  "points". 

11.  On  page  29731.  in  the  third  column, 
under  announcement  84.024  F.  under 
Intergovernmental  review,  in  the  first 
column  of  the  list  of  States,  insert 
"Hawaii"  after  "Georgia"  and  before 
"Indiana". 

BILUNO  CODE  1S0S-01-4I 


DEPARTIMENT  OF  ENERGY 
Economic  Regulatory  Administration 

[Docket  No.  ERA-FC-85-023;  OFP  Case  No. 
67047-9284-20-24] 

Powerplant  and  Industrial  Fuel  Use; 
Sunlaw  Energy  Corp. 

AGENCY:  Economic  Regulatory 

Administration.  DOE. 

ACTION:  Notice  of  Acceptance  of  Petition 

for  Exemption  and  Availability  of 

Certification  by  Sunlaw  Energy 

Corporation. 

summary:  On  July  18, 1985.  Sunlaw 
Energy  Corporation  (Sunlaw)  filed  a 
petition  with  the  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  requesting  a  permanent 
cogeneration  exemption  for  a  proposed 
electric  powerplant  to  be  located  at  the 
Sunlaw/Industrial  Park  I  (IPI)  facility 
located  in  Santa  Fe  Springs.  California, 
from  the  prohibitions  of  Title  II  of  the 
Powerplant  and  Industrial  Fuel  Use  Act 
of  1978  (42  U.S.C.  8301  et  seq.)  ("FUA" 
or  "the  Act").  Title  II  of  FUA  prohibits 
both  the  use  of  petroleum  and  natural 
gas  as  a  primary  energy  source  in  any 
new  powerplant  and  the  construction  of 
any  such  facility  without  the  capability 
to  use  an  alternate  fuel  as  a  primary 
energy  source.  Final  rules  setting  forth 
criteria  and  procedures  for  petitioning 
for  exemptions  from  the  prohibitions  of 
Title  II  of  FUA  are  found  in  10  CFR  Parts 
500.  501.  and  503.  Final  rules  governing 
the  cogeneration  exemption  were 
revised  on  June  25, 1982  (47  FR  29209. 
July  6. 1982).  and  are  found  at  10  CFR 
503.37. 

The  proposed  powerplant  for  which 
the  petition  was  filed  is  an 
approximately  49.9  MW  (net)  combined 
cycle  cogeneration  facility  consisting  of 
(1)  a  gas  turbine  generator.  (2)  a  waste 
heat  recovery  steam  generator.  (3)  a 
steam  extraction  turbine  generator  and 
(4)  ancillary  equipment.  The  plant  will 
bum  only  natural  gas.  It  is  expected  that 
virtually  all  of  the  net  annual  electric 
power  produced  by  the  cogenrator  will 


be  sold  to  Southern  California  Edison 
(SCE).  making  the  cogeneration  facility 
an  electric  powerplant  pursuant  to  the 
definitions  contained  in  10  CFR  500^ 
The  facihty  will  produce  approximately 
138.500  lbs.  of  steam  per  hour  which  will 
be  sold  to  Speciality  Paper,  a  paper  mill. 
Sunlaw  will  operate  the  facility. 

ERA  has  determined  that  the  petition 
appears  to  include  sufficient  evidence  to 
support  an  ERA  determination  on  the 
exemption  request  and  it  is  therefore 
accepted  pursuant  to  10  CFR  SOU.  A 
review  of  the  petition  is  provided  in  the 
SUPPLEMENTARY  INFORMATION 
section  below. 

As  provided  for  in  §  701  (c)  and  (d)  of 
FUA  and  10  CFR  501.31  and  501.33. 
interested  persons  are  invited  to  submit 
written  comments  in  regard  to  this 
petition  and  any  interested  person  may 
submit  a  written  request  that  ERA 
convene  a  public  hearing. 

The  public  file  containing  a  copy  of 
this  Notice  of  Acceptance  and 
Availability  of  Certification  as  well  as 
other  documents  and  supporting 
materials  on  this  proceeding  is  available 
upon  request  through  DOE.  Freedom  of 
Information  Reading  Room,  1000 
Independence  Avenue.  SW,  Room  lE- 
190.  Washington.  D.C.  20585,  Monday 
through  Friday,  9.-00  a.m.  to  ASO  p.m.. 
except  Federal  holidays. 

ERA  will  issue  a  final  order  granting 
or  denying  the  petition  for  exemption 
from  the  prohibitions  of  the  Act  within 
six  months  after  the  end  of  the  period 
for  public  comment  and  hearing,  unless 
ERA  extends  such  period.  Notice  of  any 
such  extension,  together  with  a 
statement  of  reasons  therefor,  would  be 
published  in  the  Federal  Register. 
DATE:  Written  comments  are  due  on  or 
before  September  23. 1985.  A  request  for 
a  public  hearing  must  be  made  within 
this  same  45-day  period. 

ADDRESS:  Fifteen  copies  of  written 
comments  or  a  request  for  a  public 
hearing  shall  be  submitted  to:  Case 
Control  Unit.  Office  of  Fuels  Programs. 
Room  GA-007,  Forrestal  Building,  1000 
Independence  Avenue,  SW, 
Washington,  D.C,  20585. 

Docket  No.  ERA^C-85-023  should  be 
printed  on  the  outside  of  the  envelope 
and  the  document  contained  therein. 

FOR  FURTHER  INFORMATION  CONTACT 

George  G.  Blackmore.  Office  of  Fuels 
Programs,  Economic  Regulatory 
Administration,  1000  Independence 
Avenue,  SW,  Room  GA-04S. 
Washington,  D.C.  20585,  Telephone 
(202)  252-1774. 

Steven  E.  Ferguson,  Esq..  Office  of 
General  Counsel,  Department  of 
Energy,  Forrestal  Biulding.  Room  6A- 
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113, 1000  Independence  Avenue,  SW. 

Washington.  DC.  20584.  Telephone 

(202)  252-6947. 
SUPPLEMCNTARY  INFOfmATION:  Sunlaw 
proposes  to  install  a  cogeneration 
system  at  the  Sunlaw/Industrial  Park  I. 
Santa  Fe  Springs,  California,  which  will 

(1)  generate  electrical  power  for  sale  to 
SCE,  and  (2)  produce  steam  to  meet 
Speciality  Paper's  mill  requirements. 
The  proposed  cogeneration  system  will 
be  operated  by  Sunlaw.  The  system  will 
consist  of  a  gas  turbine  generator  which 
will  produce  electric  power,  a  waste 
heat  recovery  system,  and  an  extraction 
steam  turbine  which  will  produce  steam 
and  additional  electric  power  for  sale  to 
SCE. 

The  cogeneration  facility  is  classified 
as  an  electric  powerplant  under  FUA 
because  more  than  50  percent  of  its  net 
annual  electric  generation  will  be  sold. 

Section  212(c)  of  the  Act  and  10  CFR 
503.37  provide  for  a  permanent 
cogeneration  exemption  from  the 
prohibitions  of  Title  U  of  FUA.  In 
accordance  with  the  requirements  of 
§  503.37(a)(l],  Sunlaw  has  certified  to 
ERA  that: 

1.  The  oil  or  gas  to  be  consumed  by 
the  congeneration  facility  will  be  less 
than  that  which  would  otherwise  be 
consumed  in  the  absence  of  the 
cogeneration  facility,  where  the 
calculation  of  savings  is  in  accordance 
with  10  CFR  503.37(b):  and 

2.  The  use  of  a  mixture  of  petroleum 
or  natural  gas  and  an  alternate  fuel  in 
the  cogeneration  facility,  for  which  an 
exemption  under  10  CFR  503.38  would 
be  available,  would  not  be  economically 
or  technically  feasible. 

In  accordance  with  the  evidentiary 
requirements  of  §  503.37(c)  (and  in 
addition  to  the  certifications  discussed 
above),  Sunlaw  has  also  included  as 
part  of  its  petition: 

1.  Exhibits  containing  the  basis  for  the 
certification  described  above;  and 

2.  An  environmental  impact  analysis, 
as  required  under  10  CFR  503.13. 

In  processing  this  exemption  request, 
ERA  will  comply  with  the  requirements 
of  the  National  Environmental  Policy 
Act  of  1969  (NEPA);  the  Council  on 
Environmental  Quality's  implementing 
regulations.  40  CFR  Part  1500  e<  seq.; 
and  DOE's  guidelines  implementing 
those  regulations,  published  at  45  FR 
20694,  March  28, 1980.  NEPA  compliance 
may  involve  the  preparation  of  (1)  an 
Environmental  Impact  Statement  (EIS); 

(2)  an  Environmental  Assessment;  or  (3) 
a  memorandum  to  the  file  finding  that 
the  grant  of  the  requested  exemption 
would  not  be  considered  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  environment.  If  an  EIS  is 


determined  to  be  required,  ERA  will 
publish  a  Notice  of  Intent  to  prepare  an 
EIS  in  the  Federal  Register  as  soon  as 
practicable.  No  final  action  will  be 
taken  on  the  exemption  petition  until 
ERA'S  NEPA  compliance  has  been 
completed. 

The  acceptance  of  the  petition  by  ERA 
does  not  constitute  a  determination  that 
Sunlaw  is  entitled  to  the  exemption 
requested.  That  determination  will  be 
based  on  the  entire  record  of  this 
proceeding,  including  any  comments 
received  during  the  pubhc  comment 
period  provided  for  in  this  notice. 

Issued  in  Washington,  D.C..  on  August  5, 
1985. 

Robert  L.  Da  vies. 

Director,  Coal  and  Etectricity  Division.  Office 
of  Fuels  Programs,  Economic  Regulatory 
Administration. 
[FR  Doc.  85-18946  Filed  8-8-85:  8:45  am] 

BttUNQ  CODE  MSO-01-41 


I  Docket  No.  ERA-FC-8&-09;  OFP  Case  Na 
67014-9273-21,  22,  23,  24,  25-221 

Powerplant  and  Industrial  Fuel  Use; 
Texas  Utilities  Electric  Co.;  Correction 

AGENCY:  Economic  Regulatory 
Administration,  DOE. 
ACTION:  Correction  to  Order  Granting  to 
Texas  Utilities  Electric  Company 
Exemption  from  Prohibitions  of  the 
Powerplant  and  Industrial  fuel  Use  Act 
of  1978. 

SUMMARY:  The  June  24, 1985  Federal 
Register  (50  FR  28035)  referred  to  "TUEC 
DeCordova"  in  the  first  sentence  of  the 
second  paragraph  of  the  summary.  The 
order  should  read  "TUEC  Permian." 
This  order  can  be  found  at  FR  Doc.  85- 
19165. 

issued  in  Washington.  D.C.,  on  August  5, 
1985. 

Robert  L.  Davies, 

Director.  Coal  and  Electricity  Division.  Office 

of  Fuels  Programs,  Economic  Regulatory 

Administration. 

[FR  Doc.  85-18947  Filed  8-»-85:  8:45  am] 

BUJJNQ  COOe  M90-01-M 


Final  Consent  Order;  Amorient 
Petroleum  Co.,  CA 

AGENCY:  Economic  Regulatory 
Administration,  DOE. 

ACTION:  Final  Action  on  Proposed 
Consent  Order. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  has  determined 
that  a  proposed  Consent  Order  beteen 
the  Department  of  Energy  (DOE)  and 
Amorient  Petroleum  Company, 
California  (Amorient]  shall  be  made  a 


final  order  of  the  DOE.  The  Consent 
Order  resolves  certain  of  Amorient's 
compliance  with  the  federal  petroleum 
price  and  allocation  regulations  for  the 
period  August  19, 1973  through  January 
27, 1981.  Amorient  will  pay  to  the  DOE 
the  aggregate  amount  of  $1,000,000  plus 
installment  interest.  The  ERA  intends  to 
petition  the  OfBce  of  Hearings  and 
Appeals  (OHA)  to  establish  procedures 
pursuant  to  10  CFR  Part  205,  Subpart  V 
for  the  distribution  of  the  funds.  Persons 
claiming  to  have  been  harmed  by 
alleged  overcharges  will  be  able  to 
present  their  claims  for  refunds  in  that 
administrative  claims  proceeding.  The 
decision  to  make  the  Amorient  Consent 
Order  final  as  modified  was  made  after 
a  review  of  all  written  comments 
received. 

The  final  Consent  Order  incorporates 
the  following  modifications: 

(1)  Inclusion  of  a  record-keeping 
requirement  that  conforms  to  10  CFR 
210.1,  ensuring  the  availabiUty  of  data 
necessary  to  the  completion  of  refund 
procedures,  and 

(2)  Application  of  a  fixed  installment 
interest  rate  consisting  of  the  rate 
applicable  during  the  period  when  the 
modified  Consent  Order  was  executed. 
Other  modifications  were  made  to  the 
provisions  regarding  the  release  of 
sensitive  commercial  and  financial 
information  and  DOE's  reservation  of  a 
right  to  seek  remedies  for  newly 
discovered  regulatory  violations. 

The  Consent  Order  as  modified  is 
effective  as  a  final  order  of  the  DOE  on 
the  date  the  company  received  written 
notice  from  the  DOE. 

The  Consent  Order  as  modified  is 
effective  as  a  final  order  of  the  DOE  on 
the  date  the  company  received  written 
notice  from  the  DOE. 
FOR  FURTHER  INFORMATION  CONTACT 
Meyer  Magence,  Office  of  Special 
Counsel  (RG-13),  Economic  Regulatory 
Administration,  1000  Independence 
Avenue,  SW.  Washington.  DC  20585 
(202)  252-4945. 

SUPPLEMENTARY  INFORMATKMI: 

I.  Introduction 

II.  Comments  Recieved 

III.  Modifications  to  the  Consent  Order 

IV.  Decision 

I.  Introduction 

ERA  issued  a  notice  announcing  a 
proposed  consent  order  between  DOE 
and  Amorient  which  would  resolve 
matters  relating  to  certain  of  Amorient's 
compliance  with  the  federal  petroleum 
price  and  allocation  regulations  for  the 
period  August  19, 1973  through  January 
27. 1981.  (50  FR  145,  January  2, 1985). 
The  proposed  consent  order  requires 
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Amorient  to  pay  the  aggregate  amount 
of  $1,000,000  for  the  settlement  of 
alleged  overcharges.  One-half  of  the 
payment  is  to  be  made  within  30  days  of 
the  effective  date  of  the  Consent  Order. 
The  balance  will  be  paid  in  quarterly 
installments,  with  interest,  over  the 
ensuing  twenty-six  months.  The  notice 
solicited  written  comments  from  the 
public  relating  to  the  terms  and 
conditions  of  the  settlement. 

U.  Comments  Received 

ERA  received  three  comments,  which 
addressed  the  question  of  the  ultimate 
disposition  of  the  funds  to  be  paid  by 
Amorient  pursuant  to  the  settlement,  but 
did  not  question  the  basis  of  the 
settlement  or  the  adequacy  of  the 
settlement  amount.  Comments  were 
received  from  the  following:  Attorney 
General  of  Texas.  Governor's  Energy 
Office,  State  of  Florida.  Arizona  Public 
Service  Company. 

ERA  intends  to  petition  OHA 
requesting  that  OHA  establish 
procedures  pursuant  to  10  CFR  Part  205, 
Subpart  V  for  the  distribution  of  the 
funds.  Comments  received  by  ERA  on 
the  disposition  of  the  settlement  funds 
will  be  referred  to  OHA  for 
consideration. 

Since  the  conunents  received  do  not 
relate  to  the  issue  of  whether  the 
Consent  Order  should  be  modified, 
rejected  or  adopted  as  a  final  order. 
ERA  has  determined  to  proceed  with  the 
finalization  of  the  Consent  Order. 

in.  Modifications  to  the  Consent  Order 

The  ERA  is  seeking  to  standardize  its 
Consent  Orders  as  much  as  possible  and 
has  modified  the  Amorient  Consent 
Order  pursuant  to  that  goal.  A  matter  of 
particular  concern  to  the  DOE  is  the 
need  for  the  firm  to  retain  records  for 
possible  future  use  by  the  DOE  in  the 
disbursement  of  settlement  monies. 

Pursuant  to  the  preamble  to  the  ERA's 
recent  revision  of  its  record-keeping 
regulation,  (50  PR  4957,  4960,  February  5. 
1985).  firms  with  restitutionary 
payments  subject  to  distribution  must  be 
required  to  maintain  records  necessary 
to  permit  appropriate  distribution  of 
these  payments.  Accordingly.  ERA  and 
Amorient  have  agreed  to  modify  the 
proposed  Consent  Order. 

Another  modification  concerns  the 
installment  interest  rate.  Pursuant  to 
ERA'S  interest  policy,  published  at  46  FR 
21412.  21414  (April  10. 1981),  the  interest 
rate  applicable  to  a  Consent  Order  may 
be  fixed  as  of  the  date  of  its  execution. 
Since  the  modified  Consent  Order  was 
executed  July  1. 1985.  and  the 
appropriate  interest  rate  for  the  period 
from  July  1, 1985  to  September  30, 1985  is 
10.44%.  the  installment  interest  rate 


applicable  to  this  Consent  Order  is  fixed 
at  10.44%. 

Because  the  above-mentioned 
modifications  to  the  Consent  Order  do 
not  affect  the  basic  settlement  amount 
or  substantially  alter  the  basis  of  the 
settlement,  DOE  has  determined  that  the 
modifications  do  not  require  an 
opportunity  to  file  additional  comments. 

rv.  Decision 

Pursuant  to  10  CFR  205.199J,  the 
Consent  Order  between  Amorient  and 
DOE,  as  modified,  was  made  a  final 
order  of  the  DOE  on  July  8, 1985,  the 
date  the  company  received  notice  from 
the  DOE. 

Issued  in  Washington,  DC,  on  July  22, 1985. 
Milton  C.  Lorenz. 

Special  Counsel,  Economic  Regulatory 
Administration. 

[FR  Doc.  85-18943  Filed  8-8-85:  8:45  amj 

BILUNG  CODE  e4SO-01-M 


Final  Consent  Order;  Century 
Resources  Development,  Inc. 

AGENCY:  Economic  Regulatory 
Administration.  DOE. 

action:  Final  Action  on  Proposed 
Consent  Order. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  has  determined 
that  a  proposed  Consent  Order  between 
the  Department  of  Energy  (DOE)  and 
Centiuy  Resource  Development,  Inc., 
(CRD)  shall  be  made  a  final  order  of  the 
DOE.  The  Consent  Order  resolves  CRD's 
compliance  with  the  federal  petroleum 
price  and  allocation  regulations 
concerning  the  resale  of  crude  oil  for  the 
period  October  1977  through  January  27. 
1981.  CRD  will  pay  to  the  DOE  the 
aggregate  amount  of  $1,500,000  plus 
installment  interest.  The  ERA  intends  to 
petition  die  Office  of  Hearings  and 
Appeals  (OHA)  to  establish  procedures 
pursuant  to  10  CFR  Part  205.  Subpart  V 
for  the  distribution  of  the  funds.  Persons 
claiming  to  have  been  harmed  by 
alleged  overcharges  will  be  able  to 
present  their  claims  for  refunds  in  an 
administrative  claims  proceeding.  The 
decision  to  make  the  CRD  Consent 
Order  final  as  modified  was  made  after 
a  review  of  all  written  comments 
received. 

The  final  Consent  Order  incorporates 
the  following  modifications: 

(1)  Inclusion  of  a  recordkeeping 
requirement  that  conforms  to  10  CFR 

§  210.1.  ensuring  the  availability  of  data 
necessary  to  the  completion  of  refund 
procedures: 

(2)  Application  of  a  fixed  installment 
interest  rate  applicable  to  the  period 


when  the  modified  Consent  Order  was 
executed;  and, 

(3)  Alteration  of  due  dates  for 
payments  to  reflect  the  later  date  of  the 
finalizaton  of  the  Consent  Order. 

Other  modifications  were  made  to  the 
provisions  regarding  the  release  of 
sensitive  commercial  and  financial 
informaton  and  DOE's  reservation  of  a 
right  to  seek  remedies  for  newly 
discovered  regulatory  violations. 

The  Consent  Order  as  modified  is 
effective  as  a  final  order  of  the  DOE  on 
the  date  the  document  was  executed. 
FOR  FURTHER  INFORMATION  CONTACT 

Meyer  Magence,  Office  of  Special 
Counsel  (RG-13),  Economic  Regulatory 
Administration,  1000  Independence 
Avenue.  SW.,  Washington.  D.C.  20585. 
(202)  252-4945. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

II.  Comments  Received 

III.  ModiRcations  to  the  Consent  Order 

IV.  Decision 

I.  Introduction 

ERA  issued  a  notice  announcing  a 
proposed  consent  order  between  DOE 
and  CRD  which  would  resolve  matters 
relating  to  CRD's  compliance  with  the 
federal  petroleum  price  and  allocation 
regulations  pertinent  to  the  resale  of 
crude  oil  for  the  period  October  1977 
through  January  27. 1981.  (49  FR  49164, 
December  18. 1984).  The  pro]x»ed 
consent  order  requires  CRD  to  pay  the 
aggregate  amount  of  $1,500,000  plus 
interest  for  the  setUement  of  alleged 
overcharges,  with  payments  to  be 
completed  by  December  31, 1988.  Within 
fourteen  days  of  the  effective  date  of  the 
Consent  Order,  CRD  shall  pay  $187,500. 
Payments  of  at  least  $187,500  are  to  be 
made  July  31, 1985,  September  30, 1985 
and  at  the  conclusion  of  subsequent 
calendar  quarters  through  December  31. 
1986. 

The  notice  solicited  written  comments 
from  the  public  relating  to  the  terms  and 
conditions  of  the  settlement 

II.  Comments  Received 

ERA  received  two  comments,  which 
addressed  the  question  of  the  ultimate 
disposition  of  the  funds  to  be  paid  by 
CRD  pursuant  to  the  setUement.  but  did 
not  question  the  basis  of  the  setUement 
or  the  adequacy  of  the  settlement 
amoimt.  Comments  were  received  from 
the  following:  Attorney  General  of 
Texas,  Attorneys  General  of  the  States 
of  Arkansas,  Delaware,  Iowa,  Kansas. 
Louisiana,  North  Dakota,  Rhode  Island. 
and  West  Virginia. 

ERA  intends  to  peUtion  OHA 
requesting  that  OHA  establish 
procedures  pursuant  to  10  CFR  Part  20S. 
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Subpart  V  for  the  distribution  of  the 
funds.  Comments  received  by  ERA  on 
the  disposition  of  the  settlement  funds 
will  be  referred  to  OHA  for 
consideration. 

Since  the  comments  received  do  not 
relate  to  the  issue  of  whether  the 
Consent  Order  should  be  modiried, 
rejected  or  adopted  as  a  final  order, 
ERA  has  determined  to  proceed  with  the 
finalization  of  the  Consent  Order. 

III.  Motfifkadons  to  the  Consent  Order 

The  ERA  is  seeking  to  standardize  its 
Consent  Orders  as  much  as  possible  and 
has  modified  the  CRD  Consent  Order 
pursuant  to  that  goal.  A  matter  of 
particular  concern  to  the  DOE  is  the 
need  for  the  firm  to  retain  records  for 
possible  future  use  by  the  DOE  in  the 
disbursement  of  settlement  moneys. 

Pursuant  to  the  preamble  to  the  ERA'S 
recent  revision  of  its  regulation.  50  FR 
4957,  4960  (February  5, 1985),  firms  with 
restitutionary  payments  subject  to 
distribution  must  be  required  to 
maintain  records  to  permit  appropriate 
distribution  of  these  payments. 
Accordingly,  ERA  and  CRD  have  agreed 
to  modify  the  proposed  Consent  Order. 

Another  modification  concerns  the 
installment  interest  rate.  Pursuant  to 
ERA'S  interest  policy,  published  at  46  FR 
21412,  21414  (April  10, 1981),  the  interest 
rate  applicable  to  a  Consent  Order  may 
be  fixed  as  of  the  date  of  its  execution. 
Since  the  modified  Consent  Order  was 
executed  July  5, 1985,  and  the 
appropriate  interest  rate  for  the  period 
from  July  1, 1985  to  September  30. 1985  is 
10.44%,  the  installment  interest  rate 
applicable  to  this  Consent  Order  is  fixed 
at  10.44%. 

Because  the  above-mentioned 
modificatons  to  the  Consent  Order  do 
not  affect  the  basic  settlement  amount 
or  substantially  alter  the  basis  of  the 
settlement,  DOE  has  determined  that  the 
modifications  do  not  require  an 
opportunity  to  file  additional  comments. 

IV.  Dedsioo 

Pursuant  to  10  CFR  205.199J,  the 
Consent  Order  between  CRD  and  DOE. 
as  modified,  was  made  a  final  order  of 
the  DOE  on  July  5, 1985.  the  date  the 
modified  Consent  Order  was  executed. 

Issued  in  Washington.  DC  on  July  22. 1985. 
Milton  C.  Loranz, 

Special  Counsel.  Economic  Regulatory 
A  dminiatration. 

[FR  Doc.  85-18944  Filed  8-8-85;  8:45  am) 
Biujwa  coot  ««M  >1  M 


Float  Consent  Order;  Coastal 
Petroteum  Refiners,  Inc. 

AGENCY:  Economic  Regulatory 
Administration,  DOE. 
ACTION:  Final  Action  on  Proposed 
Consent  Order. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  has  determined 
that  a  proposed  Consent  Order  between 
the  Department  of  Energy  (DOE)  and 
Coastal  Petroleum  Refiners,  Inc. 
(Coastal)  shall  be  made  a  final  order  of 
the  DOE.  The  Consent  Order  resolves 
Coastal's  compliance  with  the  federal 
petroleum  price  and  allocation 
regulations  for  the  resale  of  crude  oil  for 
the  period  September  1979  through 
January  27, 1981.  Coastal  will  pay  to  the 
DOE  the  amount  of  $500,000.  The  ERA 
intends  to  petition  the  Office  of 
Hearings  and  Appeals  (OHA)  to 
establish  procedures  pursuant  to  10  CFR 
Part  205,  Subpart  V  for  the  distribution 
of  the  funds.  Persons  claiming  to  have 
been  harmed  by  alleged  overcharges 
will  be  able  to  present  their  claims  for 
refunds  in  that  administrative  claims 
proceeding.  The  decision  to  make  the 
Coastal  Consent  Order  final  as  modified 
was  made  after  a  review  of  written 
comments  received. 

The  final  Consent  Order  is  modified 
by  the  inclusion  of  a  recordkeeping 
requirement  that  conforms  to  10  CFR 
210.1,  ensuring  the  availability  of  data 
necessary  to  the  completion  of  refund 
procedures. 

Other  modifications  were  made  to  the 
provisions  regrding  the  release  of 
sensitive  commercial  and  financial 
information  and  DOE's  reservation  of  a 
right  to  seek  remedies  for  newly 
discovered  regulatory  violations. 

The  Consent  Order  as  modified  is 
effective  as  a  final  order  of  the  DOE  on 
the  date  the  document  was  executed. 
FOR  FURTHER  INFORMATION  CONTACT 
Meyer  Magence,  Office  of  Special 
Counsel  (RG-13),  Economic  Regulatory 
Administration,  1000  Independence 
Avenue.  SW.,  Washington,  D.C.  20585, 
(202)  252-4945. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

II.  Comments  Received 

III.  Modifications  to  the  Consent  Order 

IV.  Decision 

I.  Introduction 

ERA  issued  a  notice  announcing  a 
proposed  consent  order  between  DOE 
and  Coastal  which  would  resolve 
matters  relating  to  Coastal's  compliance 
with  the  federal  petroleum  price  and 
allocation  regulations  for  the  resale  of 
crude  oil  for  the  period  September  1979 
through  January  27, 1981.  (49  FR  49165, 


December  18, 1984).  The  proposed 
consent  order  requires  Coastal  to  pay 
the  amount  of  $500,000  for  the  settlement 
of  alleged  overcharges.  The  notice 
solicited  written  comments  from  the 
public  relating  to  the  terms  and 
conditions  of  the  settlement. 

II.  Comments  Received 

ERA  received  two  comments,  which 
addressed  the  question  of  the  ultimate 
disposition  of  the  funds  to  be  paid  by 
Coastal  pursuant  to  the  settlement,  but 
did  not  question  the  basis  of  the 
settlement  or  the  adequacy  of  the 
settlement  amount.  Comments  were 
received  from  the  following:  Attorney 
General  of  Texas,  Attorneys  General  for 
the  States  of  Arkansas.  Delaware,  Iowa, 
Kansas,  Louisiana,  North  Dakota,  Rhode 
Island,  and  West  Virginia. 

ERA  intends  to  petition  OHA 
requesting  that  OHA  establish 
procedures  pursuant  to  10  CFR  Part  205, 
Subpart  V  for  the  distribution  of  the 
funds.  Comments  received  by  ERA  on 
the  disposition  of  the  settlement  funds 
will  be  referred  to  OHA  for 
consideration. 

Since  the  comments  received  do  not 
relate  to  the  issue  of  whether  the 
Consent  Order  should  be  modified, 
rejected  or  adopted  as  a  final  order, 
ERA  has  determined  to  proceed  with  the 
finalization  of  the  Consent  Order. 

III.  Modifications  to  the  Consent  Order 

The  ERA  is  seeking  to  standardize  its 
Consent  Orders  as  much  as  possible  and 
has  modified  the  Coastal  Consent  Order 
pursuant  to  that  goal.  A  matter  of 
particular  concern  to  the  DOE  is  the 
need  for  the  firm  to  retain  records  for 
possible  future  use  by  the  DOE  in  the 
disbursement  of  settlement  moneys. 

Pursuant  to  the  preamble  to  ERA's 
recent  revision  of  its  recordkeeping 
regulation  (50  FR  4957,  4960  February  5, 
1985),  firms  with  restitutionary 
payments  subject  to  distribution  must  be 
required  to  maintain  records  necessary 
to  permit  appropriate  distribution  of 
these  payments.  Accordingly,  ERA  and 
Coastal  have  agreed  to  modify  the 
proposed  Consent  Order. 

Because  the  above-mentioned 
modifications  to  the  Consent  Order  do 
not  affect  the  basic  settlement  amount 
or  substantially  alter  the  basis  of  the 
settlement,  DOE  has  determined  that  the 
modifications  do  not  require  an 
opportunity  to  file  additional  comments. 

IV.  Decision 

Pursuant  to  10  CFR  205.199J.  the 
Consent  Order  between  Coastal  and 
DOE,  as  modified,  was  made  a  final 
order  of  the  DOE  on  July  5, 1985,  the 
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date  the  modiHed  Consent  Order  was 
executed. 

Issued  in  Washington.  D.C..  on  July  23. 
1985. 

Milton  C.  Lorenz, 

Special  Counsel,  Economic  Regulatory 

A  dministration. 

|FR  Doc.  85-18945  Filed  8-8-85:  8:45  am| 

BIU.ING  CODE  64S0-01-H 


Federal  Energy  Regulatory 
Comnoission 

PacifiCorp,  d/b/a  Pacific  Power  A 
Light  Co.;  Application 

I  Docket  No.  ES85-54-000] 

July  30. 1985. 

Take  notice  that  on  July  23, 1965, 
Pacific  Power  &  Light  Company  (Pacific) 
filed  an  application  with  the  Federal 
Energy  Regulatory  Commission, 
pursuant  to  section  204  of  the  Federal 
Power  Act,  to  issue  on  or  before 
September  14, 1987  unsecured  short- 
term  promissory  notes  and  to  borrow 
from  commercial  banks  not  more  than 
$25.000UXX)  in  aggregate  principal 
amount  outstanding  at  any  one  time 
under  renewable  lines  of  credit 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  22. 1985.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 
|KR  Doc.  85-18922  Filed  8-8-65:  8:45  amj 

BUJJNO  COOC  6717-OMi 


Oil  Pipeline;  Tentative  Valuation 

August  7, 1985. 

The  Federal  Energy  Regulatory 
Commission  by  order  issued  February 
10. 197a  established  an  Oil  Pipeline 
Board  and  delegated  to  the  Board  its 
functions  with  respect  to  the  issuance  of 
valuation  reports  pursuant  to  section 
19a  of  the  Interstate  Commerce  Act. 

Notice  is  hereby  given  that  a  tentative 
valuation  is  under  consideration  for  the 


common  carrier  by  pipeline  listed 
below: 

1980  Annual  Report 

Valuation  Docket  No.  PV— 1452-000 
Chase  Transportation  Company,  P.O. 

Box  2256.  Wichita.  Kansas  67201 
On  or  before  September  16, 1985, 
persons  other  than  those  specifically 
designated  in  section  19a(h)  of  the 
Interstate  Commerce  Act  having  an 
interest  in  this  valuation  may  file, 
pursuant  to  rule  214  of  the  Federal 
Energy  Regulatory  Commission's  "Rules 
of  Practice  and  Procedure"  (18  CFR 
385.214],  an  original  and  three  copies  of 
a  petition  for  leave  to  intervene  in  this 
proceeding. 

If  the  petition  for  leave  to  intervene  is 
granted  the  party  may  thus  come  within 
the  category  of  "additional  parties  as 
the  FERC  may  prescribe"  under  section 
19a(h)  of  the  Act,  thereby  enabling  it  to 
file  a  protest.  The  petition  to  intervene 
must  be  served  on  the  individual 
company  at  its  address  shown  above 
and  an  appropriate  certificate  of  service 
must  be  attached  to  the  petition.  Persons 
specifically  designated  in  section  19a(h) 
of  the  Act  need  not  file  a  petition;  they 
are  entitled  to  file  a  protest  as  a  matter 
of  right  under  the  statute. 
Frandx  |.  Cooiior. 

Administrative  Officer,  OH  Pipeline  Board. 
(FR  Doc.  85-18923  Filed  8-8-85:  8:45  am] 

BILUNG  CODE  S717-«1-M 


Oil  Pipeline;  Tentative  Valuation 

August  7. 1985. 

The  Federal  Energy  Regulatory 
Commission  by  order  issued  Februaiy 
10. 1978.  established  an  Oil  Pipeline 
Board  and  delegated  to  the  Board  its 
functions  with  respect  to  the  issuance  of 
valuation  reports  pursuant  to  section 
19a  of  the  Interstate  Commerce  Act 

Notice  is  hereby  given  that  a  tentative 
valuation  is  under  consideration  for  the 
common  carrier  by  pipeline  listed 
below: 

1983  Annual  Report 

Valuation  Docket  No.  PV— 1384-000 
Minnesota  Pipe  Line  Company,  P.O. 
Box  2256.  Wichita.  Kansas  67201 
On  or  before  September  16, 1985, 
persons  other  than  those  specifically 
designated  in  section  19a(h]  of  the 
Interstate  Commerce  Act  having  an 
interest  in  this  valuation  may  file, 
pursuant  to  rule  214  of  the  Federal 
Energy  Regulatory  Commission's  "Rules 
of  Practice  and  Procedure"  (18  CFR 
385.214),  an  original  and  three  copies  of 
a  petition  for  leave  to  intervene  in  this 
proceeding. 


If  the  petition  for  leave  to  intervene  is 
granted  the  party  may  thus  come  within 
the  category  of  "additional  parties  as 
the  FERC  may  prescribe"  under  section 
19a(h)  of  the  Act  thereby  enabling  it  to 
file  a  protest  The  petition  to  intervene 
must  be  served  on  the  individual 
company  at  its  address  shown  above 
and  an  appropriate  certificate  of  ser\'ice 
must  be  attached  to  the  petition.  Persons 
specifically  designated  in  section  19a(h) 
of  the  Act  need  not  file  a  petition:  they 
are  entitled  to  file  a  protest  as  a  matter 
of  right  under  the  statute. 
Francis  ].  Connor, 

Administrative  Officer,  Oil  Pipeline  Board. 
[FR  Doc.  85-18924  Filed  8-8-«S:  a-45  am] 

BtUMQ  CODE  SriT-Ot-W 


Oil  PipeRne;  Tentative  Valuation 

August  7. 1985. 

The  Federal  Energy  R(>gulatory 
Commission  by  order  issued  February 
la  1978.  established  an  Oil  Pipeline 
Board  and  delegated  to  the  Board  its 
functions  with  respect  to  the  issuance  of 
valuation  reports  pursuant  to  section 
19a  of  the  Interstate  Commerce  Act 

Notice  is  hereby  given  that  tentative 
valuations  are  under  consideration  for 
the  common  carriers  by  pipeline  listed 
below: 

1983  Annual  Reports 

Valuation  Docket  No.  PV— 1464-000 
Cochin  Pipeline  System — U.S  Dome 
I^peline  Corporation,  333  7th 
Avenue  SW..  Calgary.  Alberta. 
Canada  T2P  2H8 
No.  PV— 1447-000 
Dome  Pipehne  Corporation.  Eastern 
Delivery  System.  333  7th  Avenue 
SW.,  Calgary.  Alberta.  Canada  T2P 
2H8 
On  or  before  September  16. 1985. 
persons  other  than  those  specifically 
designated  in  section  19a(h)  of  the 
Interstate  Commerce  Act  having  an 
interest  in  these  valuations  may  file, 
pursuant  to  rule  214  of  the  Federal 
Energy  Regulatory  Commission's  "Roles 
of  Practice  and  Procedure"  (18  CFR 
385.214).  an  original  and  three  copies  of 
a  petition  for  leave  to  intervene  in  these 
proceedings. 

If  the  petition  for  leave  to  intervene  is 
granted  the  party  may  thus  come  within 
the  category  of  "additional  parties  as 
the  FERC  may  prescribe"  imder  section 
19a(h]  of  the  Act,  thereby  enabling  it  to 
file  a  protest.  The  petition  to  intervene 
must  be  served  on  the  individual 
company  at  its  address  shown  above 
and  an  appropriate  certificate  of  service 
must  be  attached  to  the  petition.  Persons 
specifically  designated  in  section  19afh] 
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of  the  Act  need  not  file  a  petition;  they 

are  entitled  to  file  a  protest  as  a  matter 

of  right  under  the  statute. 

Francis  |.  Connor, 

Administrative  Officer,  Oil  Pipeline  Board. 

(FR  Doc.  85-18925  Filed  8-8-85;  8:45  am) 

■LUNG  COM  t717-et-« 


[Docket  Nos.  RPS3-126-000,  TAe3-2-22- 
000,  and  TA84-1-22-000] 

Consolidated  Gas  Transmission  Corp^ 
Meeting  With  Interested  Parties 
Concerning  Cutl>aci(s 

August  5.  1985. 

Take  notice  that  on  August  14, 1965,  at 
10:00  a.m.  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  Washington,  DC.  20428, 
Consolidated  Gas  Transmission 
Corporation  will  meet  with  its 
customers,  interested  state  commissions 
and  agencies,  and  the  Commission  Staff 
concerning  a  possible  cutback  of  gas 
purchases  below  minimum  bill  levels. 
Consolidated  is  holding  the  meeting 
pursuant  to  Article  VI  of  the  Stipulation 
and  Agreement  approved  by  the 
Commission  in  Docket  Nos.  RP83-126, 
TA83-2-22,  and  TA84-1-22.  on 
September  17, 1984.' 

All  interested  parties  referenced 
above  may  attend. 
Kametli  F.  Plumb, 
Secretary. 
\VR  Doc  85-18954  Filed  8-8-85:  8:45  am) 

■UMO  COOE  C717-01-II 


[Prelect  Na  4302-002] 

Georgetown  Divide  Pulilfc  Utility 
District;  Surrender  of  5  MW  or  less 
Exemption 

August  8. 1985. 

Take  notice  that  Georgetown  Divide 
Public  Utility  District  (Georgetown), 
Exemptee  for  the  Stumpy  Meadows 
Hydroelectric  Project  No.  4302  has 
requested  that  its  exemption  be 
terminated.  The  exemption  was  issued 
on  )une  30, 1981,  and  the  project  would 
have  been  located  at  Georgetown's 
existing  Stumpy  Meadows  Dam  and 
Reservoir  on  Pilot  Creek  in  El  Dorado 
County,  California.  Construction  of 
facilities,  authorized  under  the 
exemption  for  Project  No.  4302,  has  not 
commenced. 

The  Exemptee  filed  the  request  on 
June  17. 1985,  and  the  exemption  for 
Project  No.  4302  shall  remain  in  effect 
through  the  thirtieth  day  after  issuance 
of  this  notice  unless  that  day  is  a 
Saturday,  Sunday  or  holiday  as 


■  28  FERC  161.408  (1964). 


described  in  18  CFR  385.2007,  in  which 
case  the  exemption  shall  remain  in 
effect  through  the  first  business  day 
following  that  day.  New  applications 
involving  this  project  site,  to  the  extent 
provided  for  under  18  CFR  Part  4.  may 
be  filed  on  the  next  business  day. 
Kennetii  F.  itumb. 
Secretary. 

[FR  Doc.  85-18955  Filed  8-6-85;  8:45  am] 
WLLJNO  CODE  irU-OI-M 

(Docket  No.  G-7004-034] 

Pennzoii  Co^  Twentietti  Amendment  to 
Application  for  Immediate  Clarification 
or  AtMndonment  Authorization 

August  5, 1985. 

Take  notice  that  on  July  25, 1985, 
Pennzoii  Company  (Pennzoii),  P.O.  Box 
2967,  Houston,  Texas  77001,  filed  in 
Docket  No.  G-7004-034  an  application 
for  immediate  clarification  of  Order 
dated  November  24, 1980  in  the  above- 
referenced  docket  or  abandonment 
authorization  for  as  much  gas  as  is 
required  to  allow  sales  of  gas  to  eight 
new  applicants  for  residential  service  in 
West  Virginia  in  addition  to  those 
applicants  specified  in  Pennzoil's 
original  application  filed  on  October  25, 
1982.  In  filing  ths  Twentieth  Amendment 
to  its  original  application,  Pennzoii 
incorporates  herein  and  renews  each  of 
the  requests  for  clariflcation  or 
abandonment  authorization  set  forth  in 
that  application.  Service  to  these 
applicants  and  existing  customers  would 
be  provided  from  gas  supplies  that 
would  otherwise  be  sold  to 
Consolidated  Gas  Supply  Corporation 
(Consolidated),  an  interstate  pipeline. 

Pennzoii  states  that  immediate  action 
is  necessary  to  protect  the  health, 
welfare  and  property  of  the  applicants 
and  customers  in  West  Virginia  who 
depend  upon  Pennzoii  for  their  gas 
supply  needs.  Pennzoii  also  states  that 
immediate  action  also  is  required 
because,  by  order  dated  October  21, 
1982,  the  Public  Service  Commission  of 
West  Virginia  directed  Pennzoii  "to 
show  cause,  if  any  it  can,  why  it  should 
not  be  found  to  be  in  violation  of  its 
duty  ...  to  provide  adequate  gas 
service  to  all  applicants  .  .  .  and  why  it 
should  not  be  required  to  provide 
service  to  domestic  customers  in  West 
Virginia  when  requests  are  received  for 
same. 

Consolidated  has  indicated  that  it  has 
no  objection  to  the  requested 
authorization. 

It  appears  reasonable  and  consistent 
with  the  public  interest  in  this  case  to 
prescribe  a  period  shorter  than  normal 
for  the  niing  of  protests  and  petitions  to 


intervene.  Therefore,  any  person 
desiring  to  be  heard  or  to  make  any 
protest  with  reference  to  said 
amendment  to  the  original  application 
should  on  or  before,  August  12, 1985,  file 
with  the  Federal  Energy  Regulatory 
Commission,  Washington,  D.C.  20426,  a 
petition  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  rules  of  practice  and 
procedure  (18  CFR  385.211.  .214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  rules.  Any  person 
previously  granted  intervention  in 
connection  with  Pennzoil's  original 
application  in  Docket  No.  G-7004-006 
need  not  seek  intervention  herein.  Each 
such  person  will  be  treated  as  having 
also  intervened  in  Docket  No.  G-7004- 
034. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
to  be  represented  at  the  hearing. 
Kenneth  F.  Plumb 
Secretary. 

[FR  Doc.  85-18956  Filed  8-8-85;  8:45  am] 
BILUNG  COOC  VtM-O^-m 


[Docket  No*.  ER85-653-000.  et  al.] 

Bangor  Hydro-Electric  Co.,  et  aL; 
Electric  Rate  and  Corporate 
Regulation  Filings 

August  5. 1985. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Bangor  Hydro-Electric 

[Docket  No.  ER85-655-000] 

Take  notice  that  on  )uly  29, 1983, 
Bangor  Hydro-Electric  Company 
(Bangor)  tendered  for  filing  a  Sales 
Agreement  (Agreement)  made  as  of  May 
1, 1985  between  Bangor  and  Central 
Maine  Power  (CMP)  for  the  sale  of 
system  power  by  Bangor  to  CMP. 

Bangor  states  that  the  Agreement 
provides  for  a  capacity  and  energy  sale 
of  10,000  kilowatts  from  Bangor's  system 
to  CMP.  The  Agreement  provides  that 
CMP  pay  for  the  capacity  at  the  rate  of 
$13.00  per  kilowatt  per  year  and  for  the 
actual  energy  costs. 

Bangor  requests  an  effective  date  of 
May  1, 1985,  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirement. 
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A  copy  of  this  Tiling  was  mailed  to 
CMP. 

Comment  date:  August  20, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Central  Hudson  Gas  &  Electric 

(Docket  No.  ER85-648-000] 

Take  notice  that  Central  Hudson  Gas 
&  Electric  Corporation  (Central  Hudson), 
on  July  29. 1985,  tendered  for  filing  as  a 
rate  schedule  an  executed  agreement 
dated  June  11, 1965,  between  Central 
Hudson  and  the  New  York  Power 
Authority  (NYPA).  The  proposed  rate 
schedule  provides  for  firm  and 
intemiptible  Electric  Transmission 
Service  for  delivery  of  power  and  energy 
from  NYPA  to  Orange  and  Rockland 
Utilities.  Inc.  (O&R)  for  distribution  to 
Municipal  Distribution  Agencies 
(MDA's)  located  in  O&R's  service 
territory. 

The  rate  schedule  provides  for  a 
monthly  transmission  charge  of  $0.37  per 
kilowatt  of  demand  actually  scheduled 
for  delivery  at  the  points  of 
interconnection  between  Central 
Hudson  and  O&R.  For  intemiptible  use 
of  Central  Hudson's  transmission 
system  for  deliveries  to  O&R.  NYPA 
shall  pay  Central  Hudson  at  the  rate  of 
0.51  mills  per  kilowatthour  of 
intemiptible  energy  delivered  at  points 
of  interconnection. 

Central  Hudson  states  that  a  copy  of 
its  filing  was  served  on  NYPA. 

Comment  date:  August  20, 1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  The  Dayton  Power  and  Light 
Company 

I  Docket  No.  ER85-645-0(X)l 

Take  notice  that  on  July  24, 1985,  the 
Dayton  Power  and  Light  Company 
(DP&L)  tendered  for  filing  an  executed 
Purchase  and  Resale  Agreement 
(Agreement)  between  DP&L  and  the 
Village  of  New  Bremen  (New  Bremen). 
Ohio. 

The  proposed  Agreement  allows  New 
Bremen  to  purchase  energy 
requirements  from  third  parties  who  will 
use  existing  Interconnection  Agreement 
Rate  schedules  to  deliver  the  energy 
requirements  and  permit  the  proposed 
Agreement  to  become  effective 
September  1, 1985. 

Comment  date:  August  19. 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Duke  Power  Company 

(Docket  No.  ER85-644-000| 

Take  notice  that  Duke  Power 
Company  (Duke)  on  July  24. 1985 
tendered  for  filing  proposed  changes  in 


its  electric  resale  Rate  Schedule  No.  10 
presently  on  file  with  the  Commission 
which  is  applicable  to  Municipalities 
and  Public  Utility  Companies.  Based  on 
the  12  month  test  period  ending 
December  31, 1966.  Duke  estimates  that 
the  proposed  changes  in  resale  base 
rates  will  increase  annual  revenues  by 
approximately  $11,700,000.  Of  this 
amount,  the  Company  is  proposing  to 
implement  the  increase  in  two  steps. 
The  first  step,  or  "interim"  rates  would 
increase  rates  by  approximately 
$6,000,000.  The  second  step,  or 
"projKJsed"  rates  would  provide 
additional  revenues  of  $5,700,000  for  a 
total  increase  of  $11,700,000. 

Duke  states  that  the  increase  in 
wholesale  rates  is  needed  to 
compensate  the  Company  for  the 
increased  cost  of  doing  business  and  the 
impact  of  inflation  and  increasing 
regulatory  requirements. 

Copies  of  the  filing  were  served  upon 
all  of  Duke's  jurisdictional  Wholesale 
Customers,  the  North  Carolina  Utilities 
Commission,  The  Public  Service 
Commission  of  South  Carolina,  and  the 
Southeastern  Power  Administration. 

Comment  date:  August  19, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Green  Mountain  Power  Corporation 

[Docket  No.  BrSS-eSl-OOO] 

Take  notice  that  Green  Mountain 
Power  Corporation  ("GMP")  on  July  29, 
1985  tendered  for  filing  as  a  rate 
schedule  an  executed  agreement  dated 
as  of  May  19, 1982,  between  GMP. 
Western  Massachusetts  Electric  Co.  and 
Connecticut  light  &  Power  Co.  (the  N.U. 
companies).  The  proposed  rate  schedule 
provides  for'the  sale  of  intemiptible 
energy  by  GMP  to  the  N.U.  companies. 

GMP  states  that  a  copy  of  the  filing 
vyas  served  on  the  N.U.  companies  and 
the  Vermont  Public  Service  Board. 

Comment  date:  August  20, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Gulf  States  Utilities  Co. 
(Docket  No.  Ere5-33&-002) 

Take  notice  that  on  July  26, 1985,  Gulf 
States  Utilities  Company  ("Gulf  States") 
tendered  for  filing  six  copies  of  a  filing 
in  compliance  with  the  Commission's 
Order  of  July  23, 1985. 

As  required  by  the  Order,  Gulf  States 
is  refiling  its  full  cost  of  service  and 
rates  to  reflect  exclusion  of 
approximately  $4.4  miUion  of 
transmission  facilities  charges 
representing  payments  by  Gulf  States  to 
Sam  Rayburn  Municipal  Power  Agency 
and  Sam  Rayburn  G&T.  Inc.  These 
charges  have  been  removed  from 


Statement  BK  (Period  U).  page  22  of  48. 
line  13,  and  have  been  placed  into  line 
10  of  that  page.  Statements  BK.  BK  4. 
and  BI  5  for  Period  n  show  a  cost  of 
service  study,  in  which  the  remaining 
facilities  charges  are  allocated  to  the 
wholesale  jurisdiction.  Gulf  States  has 
also  reflected  the  change  in 
transmission  facilities  charges  in  revised 
Statements  AH,  BK  1-2.  and  BK  2-2. 
submitted  herewith. 

Statement  BL  then  provides  the  rate 
design  for  wholesale  customers  whose 
transmission  rates  are  at  issae.  and  the 
tariffs  themselves  appear  in  the 
compliance  filing  as  revised  exhibits  to 
the  testimony  of  C.L  Waggoner.  TTie 
revenue  effect  of  these  rates — a 
reduction  of  approximately  $7384)00  as 
compared  to  the  rates  originally  filed — 
is  shown  in  a  revised  Statement  BG. 

Comment  date:  August  19. 1985,  in 
accordance  with  Standard  Paragraph  H 
at  the  end  of  this  notice. 

7.  New  England  Power  Compaiqr 
[Docket  No.  Ex9S-47^-00l] 

Take  notice  that  on  July  26. 1965,  New 
England  Power  Company  tendered  for 
filing,  pursuant  to  the  Commission's 
order  of  June  28, 1985,  fourteen  copies 
and  an  original  of  the  direct  testimony  of 
Dr.  Charies  E.  Olson  as  support  for  a 
fixed  return  on  common  equity  of 
15.55%. 

Comment  date:  August  20. 1985,  in 
accordance  with  Standard  Paragraph  H 
at  the  end  of  this  notice. 

8.  New  England  Povrar  Company 

[Docket  No.  Eie5-d4&-000j 

Take  notice  that  New  England  Power 
Company  ( "NEP")  on  July  26. 1985 
tendered  for  filing  a  proposed  change  in 
its  Service  Agreement  for  Primary 
Service  for  Resale  with  the  Narragansett 
Electric  Company  ("Narragansett"),  The 
proposed  change  wotdd  increase  the 
fixed  credits  allowed  Narragansett  on 
its  purchased  power  billing  by  NBP  in 
the  amount  of  $2,007,172  annually  based 
on  the  12  month  period  ending 
December  31, 1986. 

NEP  requests  an  elective  date  of 
October  1, 1965.  However,  NEP  requests 
that  the  amendment  be  suspended  for  no 
longer  than  three  months  to  become 
effective  January  1, 1986.  in  order  to 
coincide  with  the  effective  date  of  its 
W-7  wholesale  rate  filing. 

Copies  of  the  filing  were  served  upon 
Narragansett  and  the  Rhode  Island 
Public  Utilities  Commission. 

Comment  date:  August  19, 19B5,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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9.  New  England  and  Power  Company 

(Docket  No.  ERSS-647-000| 

The  Federal  Energy  Regulatory 
Commission  issues  notice  that  on  ]uly 
26, 1985,  New  England  Power  Company 
("NEF")  filed  revised  tariff  sheets 
constituting  a  new  rate  W-7  revised 
tariff  sheets  which  will  increase 
jurisdictional  revenues  by 
approximately  $74,200,000  on  the  basis 
of  a  1986  test  year.  Although  the  filing 
has  an  effective  date  of  October  1, 1985, 
NEP  requested  a  three-month 
suspension.  If  suspended  for  three 
months  as  requested,  NEP  will  begin  to 
bill  under  the  W-7  rate  on  January  1. 
198& 

Comment  date:  August  19, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Niagara  Mohawk  Power  Corporation 

[Docket  No.  ER85-e42-000] 

Take  notice  that  Niagara  Mohawk 
Power  Corporation  (Niagara),  on  July  24. 
1985  tendered  for  filing  as  a  rate 
schedule,  an  agreement  between 
Niagara  and  Orange  and  Rockland 
Utilities  Ina  (Orange  and  Rockland) 
dated  May  15. 1985. 

Niagara  presently  has  on 'file  an 
agreement  with  Orange  and  Rockland 
dated  February  14, 1975.  last  amended 
by  Letter  dated  October  1. 1984.  This 
agreement  is  designated  as  Niagara 
Mohawk  Power  Corporation  Rate 
Schedule  FERC  No.  89.  This  new 
agreement  is  being  transmitted  as  a 
supplement  to  the  existing  agreement. 

This  supplement  revises  the 
transmission  rate  for  transmitting 
FitzPatrick  power  and  energy  from  the 
Power  Authority  of  the  State  of  New 
York  to  Orange  and  Rockland  as 
provided  for  in  the  terms  of  the  original 
agreement.  Niagara  requests  waiver  of 
the  Conunission's  prior  notice 
requirements  in  order  to  allow  said 
agreement  to  become  effective  as  of 
September  1. 1985. 

Copies  of  this  filing  were  served  upon 
the  following: 
Orange  and  Rockland  Utilities  Inc.,  One 

Blue  Hill  Plaza,  Pearl  River,  NY  10965 
Public  Service  Commission,  State  of 

New  York.  Three  Rockefeller  State 

Plaza,  Albany.  NY 

Comment  date:  August  19, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Niagara  Mohawk  Power  Corporation 

(Docket  No.  ER85-643-000] 

Take  notice  that  Niagara  Mohawk 
Power  Corporation  (Niagara),  on  July  24. 
1985  tendered  for  filing  as  a  rate 
schedule,  an  agreement  between 


Niagara  and  Rochester  Gas  and  Electric 
Corporation  (Rochester)  dated  May  15. 
1985. 

Niagara  presently  has  on  file  an 
agreement  with  Rochester  dated 
December  26, 1968.  This  agreement  is 
designated  as  Niagara  Mohawk  Power 
Corporation  Rate  Schedule  FERC  No.  5& 
This  new  agreement  is  being  transmitted 
as  a  supplement  to  the  existing 
agreement,  and  supersedes  Supplement 
No.  5. 

The  December  26, 1968,  agreement  is 
for  the  use  of  Niagara's  transmission 
facilities  by  Rochester  for  the  purpose  of 
connecting  Rochester's  Gina  Nuclear 
Plant  into  the  New  York  Cross-State 
transmission  system.  The  May  15, 1985, 
agreement  revises  the  rate  to  be  paid  by 
Rochester  for  the  use  of  Niagara's 
facilities.  Niagara  requests  the 
Commission  to  allow  said  agreement  to 
become  effective  as  of  October  1, 1985. 

Copies  of  the  filing  were  served  upon 
the  following: 

Rochester  Gas  and  Electric  Corporation, 

85  East  Avenue,  Rochester,  NY  14649 
Public  Service  Commission,  State  of 

New  Yoric,  Three  Rockefeller  State 

Plaza,  Albany,  NY 

Conmient  date:  August  19, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Philadelphia  Electric  Company 
(Docket  No.  ER85-^52-000] 

Notice  is  hereby  given  on  July  29, 1985 
that  effective  on  the  8th  day  of  July  1985, 
Rate  Schedule  F.P.C  No.  44.  effective 
date  July  28. 1977  and  filed  with  the 
Federal  Power  Commission  by 
Philadelphia  Electric  Company,  is  to  be 
cancelled. 

Comment  date:  August  20, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  The  Potomac  Edison  Company 

[Docket  No.  ER85-^SO-000) 

Take  notice  that  the  Potomac  Edison 
Company  ("PE")  on  July  29, 1985, 
tendered  for  filing  proposed  changes  In 
its  FERC  Electric  Tariff  and  Revised 
Volume  No.  II.  This  filing  would  cancel, 
effective  July  1, 1985.  Schedules  "WS- 
LV(M)"  and  "WS-HV(M)".  Original 
Page  Nos.  17-1, 17-lA,  17-lB,  17-2, 17- 
2A  and  17-2B.  The  customers  now 
served  on  those  schedules,  the  City  of 
Hagerstown  and  Towns  of  Thunnont 
and  Williamsport,  Maryland  ("the 
Cities")  would  thence  forward  be  served 
on  current  Schedules  "WS-LV"  and 
"WS-HV",  which  are  now  effective  for 
service  to  PE's  other  wholesale  for 
resale  customers. 

This  filing  is  being  made  to  implement 
a  Settlement  Agreement,  included  with 


the  filing,  reached  by  PE  and  the  Cities 
in  an  antitrust  suit  filed  in  August  1983 
In  U.S.  District  Court  for  the  District  of 
Maryland.  While  the  Cities  will  be  billed 
on  the  Schedules  "WS-LV"  and  "WS- 
HV"  as  currently  effective  and  subject 
to  change  from  time  to  time,  some 
refunds  may  be  necessary  for  specified 
periods,  depending  upon  the  relationship 
between  the  wholesale  rates  and  certain 
of  PE's  Maryland  retail  rates  in  effect  at 
the  time. 

Copies  of  the  filing  were  served  upon 
the  Cities  and  upon  the  Maryland  Public 
Service  Commission. 

Comment  date:  August  20, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs: 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
DC.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

H.  Any  person  desiring  to  be  heard  or 
to  protest  this  filing  should  file 
comments  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NJE.,  Washington,  D.C. 
20426,  on  or  before  the  comment  date. 
Comments  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken.  Copies  of 
this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretory. 
[FR  Doc  8&-18952  Filed  8-8-65;  8:45  am] 

BIUJNO  COOC  •717-01-41 


[Project  Nos.  9098-000,  et  al.] 

Hydroelectric  Applications  (Bangor 
Hydro-Electric  Co.,)  «t  al.:  Applications 
Filed  With  the  Commission 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  Federal  Energy  Regulatory 
Commission  and  are  available  for  public 
inspection: 


1  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  P-909ft-000. 

c.  Date  Filed:  April  8, 1985. 

d.  Applicant:  Bangor  Hydro-Electric 
Company. 

'e.  Name  of  Project:  Winn  Project. 

f.  Location:  On  the  Penobscot  and 
Mattawamkeag  Rivers  in  the  Towns  of 
Winn.  Chester,  Woodville,  and 
Mattawamkeag,  Counties  of  Penobscot 
and  MattawamJceag,  Maine. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Robert  S. 
Briggs,  Vice  President  and  General 
Counsel,  Bangor  Hydro-Electric 
Company,  33  State  Street,  Bangor,  ME 
04401. 

i.  Comment  Date:  October  3, 1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  proposed 
1,140-foot-long,  26-foot-high  dam:  (2)  a 
reservoir  having  a  surface  area  of  1,500 
acres,  a  storage  capacity  of  18,000  acre- 
feet,  and  a  normal  water  surface 
elevation  of  197  feet  USGS;  (3)  a 
proposed  intake  structure;  (4)  a 
proposed  powerhouse  containing 
generating  units  with  a  total  installed 
capacity  of  16  MW;  (5)  a  proposed 
tailrace;  (6)  a  proposed  10-mile-long. 
115-kV  transmission  Une;  and  (7) 
appurtenant  facilities.  The  Applicant 
estimates  the  average  annual  generation 
would  be  84,500  MWh. 

k.  Purpose  of  Project:  All  project 
energy  would  be  used  for  sale  to 
Applicant's  customers. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  B,  C,  and  D2. 

m.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  36 
months,  during  which  time  the  Applicant 
would  perform  studies  to  determine  the 
feasibility  of  the  project.  Depending 
upon  the  outcome  of  the  studies,  the 
Applicant  would  decide  whether  to 
proceed  with  an  application  for  FERC 
license.  Applicant  estimates  the  cost  of 
the  studies  under  permit  would  be 
$305,000.  Applicant  proposes  to  perform 
no  ground-disturbing  activities  under  its 
work  plan. 

2  a.  Type  of  application:  Amendment 
to  License. 

b.  Project  No.:  2149-018. 

c.  Date  Filed:  September  2, 1983. 

d.  Applicant:  Public  Utility  District  No. 
1  of  Douglas  County. 

e.  Name  of  Project:  Wells 
Hydroelectric. 

f.  Location:  Columbia  River,  near 
Bridgeport,  in  Douglas  and  Okanogam 
Counties,  Washington. 
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g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  779(a)-825(r). 

h.  Contact  Person:  Mr.  Garfield  R. 
Jeffers,  Attorney  at  Law,  317  North 
Mission,  P.O.  Box  1888,  Wenatchee,  WA 
98801. 

i.  Comment  Date:  September  9, 1985. 

j.  Description  of  Project:  The  Public 
Utility  District  No.  1  of  Douglas  County. 
Washington  (PUD).  Licensee  for  the 
Wells  Hydroelectric  Project,  filed  a 
Report  on  Recreational  Resources 
resulting  from  an  increase  in  the 
reservoir  surface  elevation  from  779  to 
781  feet  msl.  The  Report  was  filed  for 
approval  pursuant  to  Article  51  of  the 
Order  amending  License,  issued  on 
September  23, 1982.  The  Report  includes 
a  study  to  determine  need  for  additional 
recreational  development  at  the  project. 
Based  upon  the  study,  the  Licensee  has 
concluded  that  no  additional 
recreational  development  is  needed  at 
this  time  with  the  exception  of  initial 
development  at  Chief  Joseph  State  Park 
(CJSP).  The  Licensee  entered  into  an 
agreement  with  the  Washington  Parks 
Recreation  Commission  (WPRC)  for 
minimal  recreation  development  at  the 
CJSP.  The  agreement  between  the 
Licensee  and  WPRC  would  provide 
funds  for  immediate  improvement  and 
will  ensure  additional  funding  over  the 
remaining  term  of  the  license.  An  initial 
payment  of  $125,000  for  the  first  five 
years  has  been  made  for  improvements 
which  would  include  adding  or  enlarging 
culverts,  planting  trees,  irrigation  of 
trees,  and  preparing  a  master  plan  for 
the  CJSP. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C. 

3  a.  Type  of  Application:  Major 
License  (Existing  Dam). 

b.  Project  No.:  2899-003. 

c.  Date  Filed:  July  27, 1984. 

d.  Applicant:  Twin  Falls  Canal 
Company  and  North  Side  Canal 
Company. 

e.  Name  of  Project:  Milner. 

f.  Location:  On  Snake  River  in  Twin 
Falls,  Cassia,  Jerome  and  Minidoka 
Counties,  Idaho  near  the  town  of  Burley 
on  lands  managed  by  the  U.S.  Bureau  of 
Reclamation. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  John  Rosholt, 
Esquire.  P.O.  Box  1906.  Twin  Falls,  ID 
83303-1906. 

i.  Comment  Date:  October  4. 1985. 

j.  Description  of  Project:  The  proposed 
project  would  include  an  existing  dam 
consisting  of  three  embankments  (north, 
middle,  south]  constructed  with  a 
trapezoidal  shaped  rockfiU  section  at 
elevation  4.138  feet.  The  North 
embankment  has  a  crest  length  of  4&0 
feet  and  a  290-foot-long  ungated 


spillway.  The  Middle  embankment  has  a 
crest  length  of  404  feet  and  a  gated 
spillway.  The  South  embankment  has  a 
crest  length  of  462  feet.  The  Dam  would 
be  modified  by:  (1)  Placing  15-foot-wide 
rockfill  berms  at  the  dam;  (2)  the 
existing  gated  spillway  will  be  replaced 
with  a  new  spillway  having  eleven  12- 
foot-high.  30-foot-wide  radial  gates.  The 
project  will  also  consist  of:  (1)  An 
existing  1,100-acre  reservoir  with  a  gross 
storage  capacity  of  28.000  acre-feet  at 
elevation  4.130.5  feet  (2)  new  stoplog 
slots  replacing  the  existing  headworks: 
(3)  a  6,500-foot-long  earth  and  riprap 
lined  excavated  rock  canal  modified  to 
increase  the  canal  capacity  from  3.200 
cfs  to  7.000  cfs;  (4)  an  existing  bridge 
raised  to  elevation  4.137.5  feet  and 
lengthened  to  60  feet;  (5)  a  new  concrete 
wasteway,  providing  water  passageway 
through  the  right  canal  embankment, 
having  a  39-foot-long,  10.5-foot-high 
hydraulically  operated  bascule  gate;  (6) 
a  new  concrete  control  structure  having 
six  12-foot-wide.  15-foot-high.  manually 
operated  radial  gates  and  one  24-foot- 
long.  11-foot-high,  hydraulically 
operated  bascule  gate;  (7)  a  forebay 
having  a  maximum  capacity  of  4.000  cfs; 
(8)  an  intake  structiu^  at  the  end  of  the 
forebay  consisting  of  steel  trashracks 
and  a  14-foot-wide,  17-foot-high  cable 
operated  fixed  wheel;  (9)  a  17-foot- 
diameter,  385-foot-long  steel  penstock; 
(10)  an  89-foot-long,  56-foot-wide,  semi- 
outdoor  reinforced  concrete  powerhouse 
containing  a  single  generating  unit  with 
a  rated  capacity  of  43.650  kW  operating 
under  a  head  of  151.6  feet;  (11)  a  170- 
foot-long  tailrace;  (12)  a  2.300-foot-long 
access  road;  and  (13)  a  1.4-mile-long. 
138-kV  transmission  line  tying  into  the 
existing  Milner  substation.  The  average 
annual  generation  would  be  142  GWh. 
The  estimated  cost  of  the  project  is 
39.540.000  in  1984  dollars. 

k.  Purpose  of  Project:  The  proposed 
project  would  utilize  flows  presently 
passing  through  the  Milner  Dam 
spillway  and  surplus  conveyance 
capacity  of  the  Twin  Falls  Main  Canal. 
Project  power  would  be  sold  to  Idaho 
Power  Company. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9. 
B.  and  C. 

4  a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No.:  4914-002. 

c.  Date  Filed:  May  30. 1985. 

d.  Applicant:  Philip  Morris  Industrial 
Inc..  and  Hammennill  Paf>er  Company. 

e.  Name  of  Project  Nicolet  Paper 
Company  Dam. 

f.  Location:  Fox  River.  ftt)wn  Country. 
Wisconsin. 
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g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  791(a}-825(r). 

h.  Contact  Person:  John  0*Sullivan, 
1101  Vermont  Avenue,  NW., 
Washington.  DC  20005. 

i.  Comment  Date:  Septembers,  1985. 

].  Description  of  Proposed  Transfer 

On  December  31, 1984,  a  minor  license 
was  issued  to  Philip  Morris  Industrial 
Incorporated,  for  the  conbnued 
operation  and  maintenance  of  the 
Nicolet  Paper  Company  Dam  Project  No. 
4914.  it  is  proposed  to  transfer  the 
license  to  Hammermill  Paper  Company. 
Applicants  state  that  the  transfer  is 
necessary  to  facilitate  the  sale  of  the 
papermill  complex,  in  which  the  project 
is  located,  by  the  present  licensee  to 
Hammermill  Paper  Company. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C. 

5  a.  Type  of  Application:  Major 
License. 

b.  Project  No.:  5763-001. 

c.  Date  Filed:  August  31, 1984. 

d.  Applicant:  Long  Lake  Energy 
Corporation. 

e.  Name  of  Project:  North  Branch. 

f.  Location:  Black  River  in  Jefferson 
County,  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.aC.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Paul }.  Elston, 
122  East  42nd  Street.  Suite  1901,  New 
York,  NY  10168. 

i.  Comment  Date:  September  30, 1985. 

].  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  An  existing 
24-foot-high,  90-foot-long  concrete  dam 
owned  by  Niagara  Mohawk  Power 
Corporation  (NMPC)  with  a  crest 
elevation  of  463  feet  m.8.1.;  (2)  an 
existing  reservoir  «vith  a  surface  area  of 
9-acres,  and  a  storage  capacity  of  75 
acre-feet;  (3)  a  proposed  powerhouse  at 
the  right  abutment  of  the  dam  containing 
a  generating  unit  with  a  rated  capacity 
of  8.230  KW;  (4)  a  proposed  35-foot-high. 
50-foot-wide  and  1,600-food-long 
tailrace;  and  (5)  a  proposed  l-mile-long 
transmission  line  tying  into  the  existing 
NMPC  System.  The  Applicant  estimates 
a  27,300  MWh  average  annual  energy 
production. 

k.  Purpose  of  Project:  Energy  produced 
at  the  project  would  be  sold  to  Niagara 
Mohawk  Power  Corporation. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9. 
B,  and  C. 

6  a.  Type  of  Application:  License 
(5MW  or  Less). 

b.  Project  No.:  6872-001. 

c.  Date  Filed:  October  30. 1964. 

d.  Applicant:  City  of  Ithaca. 

e.  Name  of  Project:  Sixty  Foot  Dam. 

f.  Location:  Six  Mile  Creek  in 
Tompkijis  Countyi  New  York. 


g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use.  791(a)-825(r). 

h.  Contact  Person:  Mr.  John  C. 
Gutenberger,  Mayor,  City  of  Ithaca.  City 
Hall,  106  East  Green  Street.  Ithaca.  NY 
14850. 

i.  Comment  Date:  September  30, 1985. 

).  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  An  existing 
70-foot-high,  200-foot-long  concrete  dam 
owned  by  the  City  of  Ithaca  and  has  a 
crest  elevation  of  705  feet  msl;  (2)  an 
existing  reservoir  with  a  surface  area  of 
47  acres  and  a  storage  capacity  of  800 
acre-feet;  (3)  a  new  14-foot-high.  13-foot- 
wide,  6-foot-long  intake  structure;  (4)  an 
existing  6-foot-diameter,  47-foot-long 
outlet  pipe;  (5)  a  new  4-foot-diameter. 
142-foot-long  penstock;  (6)  a  new 
powerhouse  containing  a  generating  unit 
with  a  rated  capacity  of  400-kW;  (7)  a 
new  1,160-foot-long  transmission  line 
tying  into  the  existing  New  York  State 
Electric  &  Gas  Company  System;  and  (8) 
appurtenant  facilities.  The  Applicant 
estimates  a  1,400,000  kWh  average 
annual  energy  production.  The  license 
application  was  filed  pursuant  to  a 
preliminary  permit. 

K.  Purpose  of  Project  Power 
generated  would  be  sold  to  New  York 
State  Electric  and  Gas  Company. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A9, 
B,  C,  and  Dl. 

7  a.  Type  of  Application:  Exemption 
(5MW  or  Less). 

b.  Project  No.:  8192-000. 

c.  Date  Filed:  March  21. 1964. 

d.  Applicant:  BMB  Enterprises.  In& 

e.  Name  of  Project:  Granite  Creek 
Hydro  Project 

f.  Location:  On  Granite  Creek  in  Juab 
County,  Utah. 

g.  Filed  Pursuant  to:  Section  408  of  the 
Energy  Security  Act  of  1980.  (16  U.S.C. 
2705  and  2708  as  amended). 

h.  Contact  Person:  Mr.  Mark  R. 
Hutchings,  968  East  5700  South,  Salt 
Lake  City.  UT  84121. 

i.  Comment  Date:  September  9. 1985. 

j.  Competing  Application:  Project  No. 
8597.  Date  Filed:  Sept.  12. 1984. 

k.  Description  of  Project;  The 
proposed  project  would  be  located  on 
lands  administered  by  the  U.S.  Bureau 
of  Land  Management  (BLM)  and  would 
consist  of:  (1)  An  existing  concrete  panel 
dam,  about  42  feet  long  and  4  feet  high, 
located  about  15  feet  upstream  of 
another  concrete  panel  dam.  each 
having  negligible  impoimdment;  (2)  an 
existing  pipeline  intake  structure  with  a 
new  trashrack  and  sediment  sluiceway; 
(3)  a  new  pipeline  penstock.  14  inches  in 
diameter  and  22.900  feet  long;  (4)  a  new 
powerhouse  to  contain  a  turbine- 
generator  unit  rated  at  500  kW;  (5)  a 
tailrace  discharging  into  an  existing 


irrigation  system;  (6)  a  new  transmission 
line,  abut  4,750  feet  long,  connecting  to 
an  existing  Mt.  Wheeler  Power,  Inc.  line; 
and  (7)  appurtenant  facilities.  The 
Applicant  estimates  that  the  average 
annual  energy  output  would  be  1,953,000 
kWh. 

I.  Purpose  of  Project:  Project  energy 
would  be  sold  to  Mt.  Wheeler  Power. 
Inc. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B,  C,  and  D3a. 

n.  Proposed  Exemption:  An 
exemption,  if  issued,  gives  the  Exemptee 
priority  of  control,  development,  and 
operation  of  the  project  under  the  terms 
of  the  exemption  from  licensing,  and 
protects  the  Exemptee  from  permit  or 
license  applicants  that  would  seek  to 
take  or  develop  the  project. 

8  a.  Type  of  Application:  License  (5 
MW  or  Less). 

b.  Project  No.:  8492-002 

c.  Date  Filed:  April  29. 1985. 

d.  Applicant:  Prodek,  Inc. 

e.  Name  of  Project:  McCee  Dam 
Water  Power  Project. 

f.  Location:  On  the  McGee  Creek  in 
Atoka  County,  Oklahoma. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S,C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Flake  H.  Wells 
III,  Vice  President.  Prodek.  Inc..  P.O.  Box 
12608,  El  Paso.  Texas  79912. 

i.  Comment  Date:  September  30, 1985. 

j.  Description  of  Project:  The 
Applicant  would  utilize  a  dam  and  lands 
under  the  administration  of  the  Bureau 
of  Reclamation  (BR).  The  dam  is 
currently  under  construction  and  is 
scheduled  to  be  completed  in  1986.  The 
proposed  project  would  consist  of:  (1)  A 
proposed  14-inch-diameter,  340-foot-long 
ductile  iron  penstock  which  would  be 
used  to  convey  water  to  the 
powerhouse.  The  penstock  would  be 
connected  to  the  BR's  existing  steel  by- 
pass pipe,  which  is  designed  to  transport 
water  to  the  municipal  and  industrial 
intake  structure;  (2)  a  proposed 
powerhouse  containing  one  generating 
unit  rated  at  150  kW;  (3)  a  proposed  30- 
inch-diameter,  85-foot-long  reinforced 
concrete  tailwater  conduit  that  would 
discharge  the  water  into  McGee  Creek 
east  of  the  existing  stilling  basin;  (4)  a 
proposed  190-foot-long.  200-kVA 
transmission  line;  and  (5)  appurtenant 
facilities. 

The  estimated  average  annual  energy 
output  for  the  project  is  73.000  kWh. 

k.  Purpose  of  Project:  Energy  produced 
at  the  project  would  be  sold  to  the 
McGee  Creek  Authority. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A9, 
B.  C,  and  Dl. 


9  a.  Type  of  Application:  Exemption 
(5MW  or  less). 

b.  Project  No.:8597-000. 

c.  Date  Filed:  September  12, 1984. 

d.  Applicant:  George  Douglass. 

e.  Name  of  Project:  Granite  Creek 
Hydro  Project. 

f.  Location:  On  Granite  Creek  in  Juab 
County.  Utah. 

g.  Filed  Pursuant  to:  Section  408  of  the 
Energy  Security  Act  of  1980.  (18  U.S.C. 
2705  and  2708  as  amended). 

h.  Contact  Person:  Mr.  George 
Douglass.  Deep  Creek  Mountains  Ranch, 
Callao  Star  Route.  Box  380.  Wendover. 
UT  84083. 

i.  Comment  Date:  September  9. 1985. 

j.  Competing  Application:  Project  No. 
8192.  Date  Filed:  March  21. 1984. 

k.  Description  of  Project:  The 
proposed  project  would  be  located  on 
lands  administered  by  the  U.S.  Bureau 
of  Land  Management  (BLM)  and  would 
consist  of:  (1)  An  existing  concrete  panel 
dam.  about  35  feet  long  and  5.5  feet  high, 
located  about  15  feet  downstream  of 
another  concrete  panel  dam,  each 
having  negligible  impoundment;  (2)  a 
new  pipeline  intake  structure  with 
trashrack.  fish  screen,  and  sediment 
sluiceway;  (3)  a  new  pipeline  penstock, 
12  inches  in  diameter  and  about  9.434 
feet  long;  (4)  a  new  powerhouse  to 
contain  a  turbine-generator  unit  rated  at 
125  kW;  (5)  a  tailrace  discharging  into 
an  existing  irrigation  system;  (6)  a  new 
tansmission  line  connecting  to  a  nearby 
Mt.  Wheeler  Power.  Inc.  line;  and  (7) 
appurtenant  facilities.  The  Applicant 
estimates  that  the  average  annual 
energy  output  would  be  495.397  kWh. 

1.  Purpose  of  Project:  Project  energy 
would  be  sold  to  Mt.  Wheeler  Power. 
Inc. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A9. 
B.  C.  and  D3a. 

n.  Proposed  Exemption:  An 
exemption,  if  issued,  gives  the  Exemptee 
priority  of  control,  development,  and 
operation  of  the  project  under  the  terms 
of  the  exemption  from  licensing,  and 
protects  the  Exemptee  from  permit  or 
license  applicants  that  would  seek  to 
take  or  develop  the  project. 

a.  Type  of  Application:  5  MW 
Exemption. 

b.  Project  No.:  8746-002. 

c.  Date  Filed:  April  15. 1985. 

d.  Applicant:  George  E.  Dennis. 

e.  Name  of  Project:  Fairfield  Mill 
Hydro  Power. 

f.  Location:  On  Garrison  Fork  Creek  in 
Bedford  County,  Tennessee. 

g.  Filed  Pursuant  to:  Section  408  of  the 
Energy  Security  Act  of  1980  (16  U.S.C. 
2705  and  2708  as  amended). 

h.  Contact  Person:  Mr.  George  E. 
Dennis.  Fairfield  Mill  Hydro  Power. 
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Route  1,  Box  31,  Wartrace.  Tennessee 
37183. 

i.  Comment  Date:  September  13. 1985. 

j.  Description  of  Project;  The  proposed 
project  would  consist  of:  (1)  An  existing 
concrete  dam  130  feet  long  and  10  feet 
high;  (2)  existing  flume,  trash  racks,  slide 
gates  and  one  turbine  (located  in  the 
flume)  which  will  be  refurbished:  (3)  a 
new  metal  shelter  powerhouse  structure, 
about  9  feet  by  16  feet,  to  be  located 
over  the  flume  structure  and  to  house 
one  new  generator  unit  to  be  connected 
to  the  existing  flume  turbine  and  a 
second  new  turbine/generator.  Each 
generator  will  have  a  rating  of  20  kW  for 
a  total  installed  capacity  of  40  kW;  (4) 
an  impoundment  with  a  water  surface 
area  of  26.000  square  feet  at  normal 
maximum  water  surface  elevation  if  830 
feet,  m.s.l.;  (5)  about  250  feet  of  new 
transmission  line  at  13.2-kV;  and  (6) 
appurtenant  facilities.  The  Applicant 
estimates  that  the  average  annual 
energy  would  be  150,000  kWh. 

k.  Purpose  of  Project:  The  Applicant 
anticipates  that  project  energy  will  be 
sold  to  Duck  River  Electric  Corporation. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A9. 
B.  C  &  D3a. 

m.  Purpose  of  Exemption:  An 
exemption,  if  issued,  gives  the  Exemptee 
priority  of  control,  development,  and 
operation  of  the  project  under  the  terms 
of  the  exemption  from  licensing,  and 
protects  the  Exemptee  from  permit  or 
license  applicants  that  would  seek  to 
take  or  develop  the  project. 

11  a.  Type  of  Application:  Prehminary 
Permit. 

b.  Project  No.:  9019-000. 

c.  Date  Filed:  March  14. 1985. 

d.  Applicant:  MGH  Power  Company. 

e.  Name  of  Project:  Angels  Creek. 
{.  Location:  On  Angels  Creek  in 

Calaveras  County.  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  §§  791(a)-825(r). 

h.  Contact  Person:  Mr.  David  DeMera, 
P.O.  Box  628,  Murphys,  CA  95247. 

i.  Comment  Date:  October  4, 1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  3-foot- 
high.  20-foot-long  diversion  dam  at 
elevation  2.095  feet;  (2)  a  24-inch- 
diameter.  5,000-foot-long  penstock;  (3)  a 
powerhouse  with  a  total  installed 
capacity  of  300  kW;  (4)  a  tailrace  at 
elevation  2,015  feet;  and  (5)  a  2.700-foot- 
long.  12.5-kV  transmission  line 
connecting  with  an  existing  Paciflc  Gas 
and  Electric  Company  (PG&E) 
transmission  line. 

k.  Purpose  of  Project:  A  preliminary 
permit,  if  issued,  does  not  authorize 
construction.  Applicant  has  requested  a 
36-month  permit  to  conduct  feasibility 
studies  and  prepare  a  license 


application  at  a  cost  of  $15,000.  No  new 
roads  would  be  constructed  to  conduct 
these  studies. 

The  estimated  2  million  kWh 
generated  annually  by  the  project  would 
be  sold  to  PG&E. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS,  A7. 
Ag.  B,  C.  and  D2. 

12  a.Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  9119-000. 

c.  Date  Filed:  April  22, 1985. 

d.  Applicant:  Elektra  Kings  River.  Inc. 

e.  Name  of  Project:  Elektra/ 
Consolidated  Canal. 

f.  Location:  On  Consolidated  Canal  in 
Fresno  County.  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  18  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  D.  Dixon 
Collins.  Elektra  Kin^s  River.  Inc..  744 
San  Antonio  Road.  Palo  Alto.  CA  94303. 

i.  Comment  Date:  September  30, 1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  An  existing 
6-foot-high,  100-foot-long  diversion  weir 
at  elevation  435  feet  on  the  Consolidated 
Canal  owned  and  operated  by 
Consolidated  Irrigation  District  (2)  three 
radial  gates,  each  26  feet  wide:  (3)  a 
powerhouse  with  a  total  installed 
capacity  of  2.500  kW;  (4)  a  12.3-kV. 
21,500-foot-long  transmission  line 
connecting  with  an  existing  Pacific  Gas 
and  Electric  Company  (PG&E) 
transmission  line:  and  (5)  appurtenant 
facilities. 

k.  Purpose  of  Project:  A  preliminary 
permit  if  issued,  does  not  authorize 
construction.  Applicant  has  requested  a 
24-month  permit  to  conduct  feasibility 
studies  and  prepare  a  license 
application  at  a  cost  of  $80,000.  No  new 
roads  would  be  constructed  to  conduct 
these  studies. 

The  estimated  4  million  kWh 
generated  annually  by  the  project  would 
be  sold  to  PG&E. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS.  A7. 
A9.  B.  C.  and  D2. 

13  a.  Type  of  Application:  Preliminaiy 
Permit. 

b.  Project  No.  P-9130-000. 

c.  Date  Filed:  April  25. 198S. 

d.  Applicant:  Fort  Collins  Associates. 

e.  Name  of  Project:  Fort  Collins. 

f.  Location:  On  Cache  la  Poudre  River, 
at  Horsetooth  Dam.  near  Fort  Collins,  in 
Larimer  County.  Colorado. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a}-825(r). 

h.  Contact  Person:  Fort  Collins 
Associates,  c/o  Louis  Rosenman.  Esq.. 
1350  New  York  Avenue,  NW,  Suite  600, 
Washington.  DC.  20005. 

i.  Comment  Date:  September  30, 198S. 


32268 


Federal  Regigtw  /  Vol.  50,  No.  154  /  Friday.  August  9.  1985  /  Notices 


}.  Description  of  Project:  The  proposed 
project  would  utilize  the  existing  outlet 
works  at  the  U.S.  Bureau  of 
Reclamation's  130-foot- high,  790-foot- 
long  Horsetooth  Dam  and  would  consist 
of:  (1)  An  existing  l.UOO-foot-long 
penstock:  (2)  a  powerhouse  containing  a 
single  Francis  turbine-generator  unit 
with  an  installed  capacity  of  2.3  MW 
and  producing  an  estimated  average 
annual  generation  of  17.9  GWh;  (3)  a 
tailrace  discharging  to  the  Cache  la 
Poudre  River  and  (4)  a  6.000-foot-long 
primary  transmission  line  to 
interconnect  the  project  to  an  existing 
44-kV  Public  Service  Company  of 
Colorado  (PSC)  line.  Apphcant  intends 
to  sell  the  project  power  to  PSC. 

A  preliminary  permit,  if  issued,  does 
not  authorize  construction.  Applicant 
seeks  insurance  of  a  preliminary  permit 
for  a  period  of  38  months  during  which 
time  Applicant  would  investigate  project 
design  alternatives,  financial  feasibility, 
environmental  effects  of  project 
construction  and  operation,  and  project 
power  potential.  Depending  upon  the 
outcome  of  the  studies,  the  Applicant 
would  decide  whether  to  proceed  with 
an  application  for  development 
Applicant  estimates  that  the  cost  of  the 
studies  under  permit  would  be  $125,000. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  B.  C  and  D2. 

14  a.  Type  of  AppUcation:  Preliminary 
Permit. 

b.  Project  No.:  9233-000. 

c.  Date  Filed:  May  2A,  1985. 

d.  Applicant:  Tina  Jean  Associates. 

e.  Name  of  Project:  Crooked  Creek 
Dam  Project 

f.  Location:  On  the  Crooked  Creek 
near  the  Town  of  Kittening,  Armstrong 
County,  Pennsylvania. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person;  Thomas  Forbes, 
P.O.  Box  421,  Mercer  Island,  Washington 
98040. 

i.  Comment  Date:  September  30, 1965. 

j.  Description  of  Project:  The  proposed 
project  would  utilize  the  existing  U.S. 
Army  Corps  of  Engineers'  Crooked 
Creek  Dam  and  Reservoir  and  would 
consist  of:  (1)  A  proposed  1,640-foot- 
long,  lO-footndiameter  steel  penstock;  (2) 
and  existing  powerhouse  containing  4 
new  generating  units  having  a  total 
installed  capacity  of  16,900  kW;  (3J  an 
existing  tailrace;  (4)  a  proposed  1-mile- 
long,  69  kV  transmission  line:  and  (5) 
appurtenant  facilities.  The  Applicant 
estimates  the  average  annual  generation 
would  be  31.7  GWh. 

k.  Purpose  of  Project:  All  project 
power  generated  would  be  sold  to  the 
Towns  of  Kittening  and  Butler. 


I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS,  A7. 
A9.  B,  C  &  D2. 

m.  Proposed  Scope  and  Cost  of 
Studies  under  Permit:  A  prehminary 
permit  if  issued,  does  not  authorize 
construction.  The  Applicant  seeks 
issuance  of  a  prelimmary  permit  for  a 
period  of  36  months,  during  which  time 
the  Applicant  would  perform  studies  to 
determine  the  feasibiUty  of  the  project. 
Depending  upon  the  outcome  of  the 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  an  application 
for  FERC  license.  Applicant  estimates 
the  cost  of  the  studies  under  permit 
would  be  $125,000. 

15  a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.:  9242-000. 

c.  Date  Filed:  May  2a  1985. 

d.  Applicant:  Old  Station  Power 
Company. 

e.  Name  of  Project:  Rock  Creek. 

f.  Location:  On  Rock  Creek  in  Shasta 
County,  California,  within  Shasta 
National  Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791{a)-825(r). 

h.  Contact  Person:  Mr.  Louis  J. 
Simpson,  1001  Fourth  Street.  Suite  2. 
Eureka,  CA  95501. 

i.  Comment  Date:  September  30, 1985. 

j.  Description  of  Project  The  proposed 
project  would  consist  of:  (1)  A  6-foot- 
high,  90-foot-long  diversion  dam  at 
elevation  3.269  feet;  (2)  a  54-inch- 
diameter,  500-foot-long  penstock:  (3)  a 
powerhouse  with  a  total  installed 
capacity  of  3300  kW;  and  (4)  a  12-kV. 
1-mile-long  transmission  line  connecting 
with  an  existing  Pacific  Gas  and  Electric 
Company  (PG&E)  transmission  line. 

k.  Purpose  of  Ptx)ject  A  preliminary 
permit  if  issued,  does  not  authorize 
construction.  AppUcant  has  requested 
an  18-month  permit  to  conduct 
feasibihty  studies  and  prepare  a  license 
application  at  a  cost  of  $25,000.  No  new 
roads  would  be  constructed  to  conduct 
these  studies.  The  estimated  10.1  million 
kWh  generated  annually  by  the  project 
would  be  sold  to  PG*E. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9,  B,  C,  and  D2. 

16  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  9290-000. 

c.  Date  Filed:  June  la  1985. 

d.  Applicant:  Northern  Colorado 
Water  Conservancy  District  (NCWCD). 

e.  Name  of  Project  Cache  la  Poudre 
Water  and  Power. 

f.  Location:  On  Cache  la  Poudre  River, 
near  Fort  Collins,  in  Larimer  County, 
Colorado. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825{r). 


h.  Contact  Person:  Mr.  Darrell  D. 
Zimbelman,  Assistant  Manager, 
NCWCD,  P.O.  Box  679, 1250  North 
Wilson  Avenue,  Loveland,  CO  80539, 
(303)  667-2437. 

i.  Comment  Date:  September  9, 1985. 

j.  Description  of  Project:  The  proposed 
pumped  storage  portion  of  the  project 
would  consist  of:  (1)  Grey  Mountain 
Dam,  a  proposed  400-foot-high,  1,330- 
foot-long  concrete  gravity  dam,  located 
across  the  mainstem  Cache  la  Poudre 
River,  approximately  2  miles 
downstream  from  its  confluence  with 
the  North  Fork,  impounding,  (2)  Cache  la 
Poudre  Afterbay,  a  proposed  reservoir 
with  a  total  storage  capacity  of  155,000 
acre-feet  and  a  surface  area  of  1,100 
acres  at  a  normal  maximum  water 
surface  elevation  of  5.600  feet  msl;  (3) 
Cache  la  Poudre  Forebay,  a  proposed 
reservoir  with  a  total  storage  capacity  of 
53,000  acre-feet  and  a  surface  area  of 
212  acres  at  a  normal  maximum  water 
surface  elevation  of  7,040  feet  msl, 
impounded  by,  (4)  Cache  la  Poudre  Dam. 
a  proposed  370-foot-high,  4,000-foot-long 
rockfiUed  or  concrete  gravity  dam;  and 
(5)  two  dikes,  one  140-foot-high  and 
1,000-foot-long  and  the  other  370-foot- 
high  and  2,000-foot-long  all  located  at 
Greyrock  Meadow;  (6)  three, 
approximately  3,650-foot-long  high-head 
conduits  originating  in  the  upper  intake 
of  the  Forebay,  bifurcating  into  two 
steel-lined  penstocks,  each  leading  to. 
(7)  one  of  six  350  MW  Francis  turbine- 
generator  units  located  within  an 
underground  powerhouse  with  a  total 
installed  capacity  of  2,100  MW  and 
producing  an  estimated  average  armual 
generation  of  3,570  GWh  at  a  hydraulic 
head  of  1,465  feet  and  (8)  related 
transmission  facilities. 

The  proposed  conventional  portion  of 
the  project  would  consist  of:  (1)  Glade 
Reservoir,  with  a  total  storage  capacity 
of  320,000  acre-feet  and  a  surface  area  of 
2,500  acres  at  a  normal  maximum 
surface  elevation  of  5,600  feet  msl, 
created  by.  (2)  the  proposed  340-foot- 
high,  4,750-foot-long  Glade  Dam,  and  (3) 
by  a  proposed  30-foot-high,  650-foot-long 
dyke,  all  located  in  the  dry  Hook  and 
Moore  Glade  Valley.  The  reservoir 
would  be  filled  from  the  Cache  la 
Poudre  River  via  flows  diverted  into  the 
U.S.  Bureau  of  Reclamation's  North 
Poudre  Supply  Canal;  (4)  a  powerhouse 
located  in  the  vicinity  of  the  dam's 
outlet  works  with  a  total  installed 
capacity  of  1  MW;  and  (5)  related 
transmission  facilities.  Discharged  water 
would  be  returned  to  the  Cache  la 
Poudre  River. 

The  proposed  project  would  be 
located  on  Roosevelt  National  Forest, 
State  of  Colorado,  and  privately  owned 


lands.  The  Cache  la  Poudre  River  has 
been  studied  by  the  U.S.  Forest  Service 
pursuant  to  the  Wild  and  Scenic  Rivers 
Act.  Applicant  intends  to  sell  the  project 
power  to  Energy  Resources 
Development  Associates,  Inc. 

A  preliminary  permit,  if  issued,  does 
not  authorize  construction.  Applicant 
seeks  issuance  of  a  preliminary  permit 
for  a  period  of  36  months  during  which 
time  Applicant  would  investigate  project 
design  alternatives,  Tmancial  feasibility, 
environmental  effects  of  project 
construction  and  operation,  and  project 
power  potential.  Depending  upon  the 
outcome  of  the  studies,  the  Applicant 
would  decide  whether  to  proceed  with 
an  application  for  development. 
Applicant  estimates  that  the  cost  of  the 
studies  under  permit  would  be  $5 
million. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9.  B,  C  and  D2. 

17  a.  Type  of  Application:  Major 
License  {over  5MW)— Existing  Dam. 

b.  Project  No.:  2971-002. 

c.  Date  Filed:  June  28, 1984. 

d.  Applicant:  Allegheny  Electric 
Cooperative,  Inc. 

e.  Name  of  Project:  Montgomery  Lock 
and  Dam. 

f.  Location:  Ohio  River  in  Beaver 
County,  Pennylvania. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  18  U.S.C.  791(a)-825{r). 

h.  Contact  Person:  Mr.  William  F. 
Matson,  President,  Allegheny  Electric 
Cooperative,  Inc.,  P.O.  Box  1266, 
Harrisburg,  PA.  17108-1266. 

i.  Comment  Date:  October  7, 1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  new  250- 
foot-wide,  400-foot-long  intake  channel 
at  the  existing  Corps  of  Engineers 
Montgomery  Lock  and  Dam;  (2)  a  new 
powerhouse  containing  a  generating  unit 
with  a  rated  capacity  of  20,000-kW;  (3)  a 
new  2.8-mile-long  transmission  line 
tying  into  the  existing  Duquesne  Light 
Company  System;  and  (4)  appurtenant 
facilities.  The  Applicant  estimates  a  125 
million  kWh  average  annual  energy 
production. 

k.  Purpose  of  Project:  Power  would  be 
used  by  the  Applicant. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B,  and  C. 

18  a.  Type  of  Application:  Minor 
License. 

b.  Project  No:  3795-002. 

c.  Date  Filed:  December  10, 1984. 

d.  Applicant:  Thenftalito  and  Table 
Mountain  Irrigation  Districts. 

e.  Name  of  Project:  Concow 
Hydroelectric  Project. 

f.  Location:  On  Concow  Creek  in  Butte 
County,  California. 
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g.  Filed  Pursuant  to:  Federal  Power 
Act,  18  U.S.C.  791(a)-825{r). 

h.  Contact  Person:  Mr.  James  O. 
Schmidt,  Manager,  Themalito  Irrigation 
District,  410  Grand  Avenue,  Oroville, 
CA  95965. 

i.  Comment  Date:  October  7, 1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  The 
Applicant's  existing  97-foot-high,  340- 
foot-long  concrete  Concow  Dam  with  a 
140-foot-long  spillway  with  crest 
elevation  of  2.002  feet;  (2)  the 
Applicant's  existing  Concow  Reservoir 
with  a  total  storage  capacity  of  8,200 
acre-feet;  (3)  the  Applicant's  existing  8- 
foot-high,  50-foot/long  diversion  dam, 
approximately  500  feet  downstream  of 
the  Concow  Dam;  (4)  an  existing  4-foot- 
deep,  10-foot-wide  and  9,200-foot-long 
ditch  to  be  rehabilitated;  (5)  a  30-inch- 
diameter,  2100-foot-long  penstock;  (6)  a 
powerhouse  to  contain  a  single 
generating  unit  with  a  rated  capacity  of 
990  kW  operating  under  a  head  of  535 
feet;  and  (7)  a  3,000-foot-long,  12-kV 
transmission  line  will  connect  the 
project  with  an  existing  Pacific  Gas  and 
Electric  Company's  (PG&E)  line  east  of 
the  powerhouse. 

k.  Purpose  of  Project:  The  project's 
estimated  annual  generation  of  7  million 
kWh  will  be  sold  to  PG&E. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9. 
B,  C  and  Dl. 

19  a.  Type  of  Application:  Amendment 
of  License  Application. 

b.  Project  No.:  535(MX)2. 

c.  Date  Filed:  April  18. 1985. 

d.  Applicant:  Tehama  Power 
Authority. 

e.  Name  of  Project:  South  Fork  Battle 
Creek  Hydro  Project. 

f.  Location:  On  South  Fork  Battle 
Creek,  near  town  of  Mineral,  Tehama 
County,  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Ms.  Mary 
Peachman,  Secretary,  Tehama  Power 
Authority.  P.O.  Box  250,  Red  Bluff.  CA 
96080. 

i.  Comment  Date:  September  16, 1985. 

j.  Description  of  Project:  An 
amendment  of  license  application  to 
change  the  applicant,  from  the  Tehama 
County  Flood  Control  and  Water 
Conservation  District,  to  the  Tehama 
Power  Authority,  for  the  South  Fork 
Battle  Creek  Hydro  Project  No.  5350.  has 
been  filed  pursuant  to  Section  4.35  of  the 
Commission's  regulations.  The  project 
description  remains  that  provided  in  the 
public  notice  issued  October  29, 1984, 
for  Project  No.  5350-001. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C. 


20  a.  Type  of  Application:  Amendment 
of  License. 

b.  Project  No.:  7161-002. 

c.  Date  Filed:  March  4. 1985. 

d.  Applicant:  Douglas  County,  Oregon 
Water  Resources  Survey. 

e.  Name  of  Project:  Galesville. 

f.  Location:  On  Cow  Creek  in  Douglas 
County.  Oregon  near  the  town  of 
Glendale,  on  lands  administered  by 
Bureau  of  Land  Management. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825{r). 

h.  Contact  Person:  Mr.  John 
Youngquist,  Project  Administrator, 
Douglas  County  Water  Resources 
Survey,  Justice  Building,  Roseburg.  OR 
97470. 

i.  Comment  Date:  September  16, 1985. 

j.  Description  of  Project:  The  proposed 
amendment  would  consist  of  the 
installation  of:  (1)  4.16-4cV  generator 
leads:  (2)  a  4.16/12.47-kV  three-phase 
transformer,  and  (3)  a  440-foot-long.     ' 
12.47-kV  transmission  line  extending 
from  the  proposed  tower  at  the  dam 
switchyard  to  an  existing  PaciSc  Power 
and  Light  Company  line. 

k.  Purpose  of  Project:  The  proposed 
transmission  line  will  convey  power 
generated  at  the  Galesville  Project  to  the 
existing  Pacific  Power  and  Light 
company  line. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C 

21  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  8832-000. 

c.  Date  Filed:  December  28, 1984. 

d.  Applicant:  Enco  Development 
Corporation. 

e.  Name  of  Project:  Bear  Creek  Power. 

f.  Location:  On  Bear  Creek,  a  tributary 
of  the  Yellowstone  River,  within  the 
Gallatin  National  Forest  lands,  near 
Gardiner,  in  Park  County,  Montana. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Kenneth  R. 
Koch,  Enco  Development  Corporation, 
P.O.  Box  5663,  Bellingham,  Washington 
98227. 

i.  Comment  Date:  October  7. 1985. 

j.  Description  of  Project:  The  project 
would  consist  of:  (1)  An  existing 
concrete  diversion  structure  at  elevation 
6,320  feet;  (2)  an  existing  ia400-foot-long 
open  conveyance  ditch;  (3)  a  proposed 
3.250-foot-long,  18-inch-diameter  steel 
penstock;  (4)  a  proposed  powerhouse 
containing  a  single  generating  unit  with 
an  installed  capacity  of  400  kW;  and  (5) 
a  2-mile-long,  50-kV  transmission  line 
connecting  to  an  existing  Montana 
Power  Company  transmittion  Une.  The 
Applicant  estimates  an  annual  energy 
production  of  2.5  million  kWh. 
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A  preliminary  permit  does  not 
authorize  construction.  Applicant  seeks 
issuance  of  a  preliminary  permit  for  a 
term  of  24  months  during  which  it  would 
conduct  engineering  and  environmental 
feasibility  studies  and  prepare  an  FERC 
license  application  at  a  cost  of  $75,000. 
No  new  roads  would  be  constructed  or 
drilling  conducted  during  the  feasibility 
study. 

k.  Purpose  of  project:  The  project 
power  would  be  sold  to  Montana  Power 
Company. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7. 
A9,  B.  C  and  D2. 

22  a.  Type  of  Application:  Conduit 
Exemption. 

b.  Project  No:  9281-000. 

c.  Date  Filed:  June  3. 1985. 

d.  Applicant:  Energy  Partners. 

e.  Name  of  Project:  San  Luis  Obispo 
Hydroelectric  Project. 

f.  Location:  On  the  City  of  San  Luis 
Obispo's  (City)  conduit  water  supply 
system  which  gets  its  water  from  Santa 
Margarita,  a  natural  pond,  in  San  Luis 
Obispo  County.  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  18  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  John  J.  Huetter. 
Jr..  ESD  Corp.,  Box  307.  Topanga.  CA 
90290;  and  Mr.  Peter  H.  Kruse,  1900  Ave. 
of  the  Stars,  Suite  2825.  Los  Angeles.  CA 
90087. 

i.  Comment  Date:  September  10, 1985. 

j.  Description  of  Project:  The  proposed 
project  would  be  located  at  the  end  of 
two  18-inch-diameter  conduits, 
discharging  water  into  a  forebay. 
approximately  300  feet  away  from  the 
City's  water  treatment  plant.  It  would 
consist  of  a  single  generating  unit  with  a 
rated  capacity  of  130  kW  to  operate 
under  a  head  of  110  feet.  A  600-foot-long 
transmission  line  will  connect  the 
project  with  an  existing  Pacific  Gas  and 
Electric  Company's  12.5-kV  transmission 
line  east  of  the  powerhouse. 

k.  Purpose  of  Project:  The  project's 
estimated  853.000  kWh  of  annual 
generation  will  be  sold  to  a  local  utility. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9. 
B.  C  4  D3b. 

23  a.  Type  of  application:  Preliminary 
Permit. 

b.  Project  No.:  9308-000. 

c.  Date  Filed:  July  2. 1985. 

d.  Applicant:  Caddoa  Hydro 
Associates. 

e.  Name  of  Project:  John  Martin  Dam. 

f.  Location:  John  Martin  Dam,  on  the 
Arkansas  River,  near  Hasty,  in  Bent 
County,  Colorado. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  18  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Caddoa  Hydro 
Associates,  c/o  Louis  Rosenman. 


Esquire,  1350  New  York  Avenue.  #600, 
Washington.  DC  20005.  (202)  783-2100. 

i.  Comment  Date:  October  7. 1985. 

j.  Description  of  Project:  The  proposed 
project  would  utilize  the  outlet  works  at 
the  existing  U.S.  Army  Corps  of 
Engineers'  John  Martin  Dam  and  would 
consist  of:  (1)  A  80-inch-diameter  525- 
foot-long  penstock:  (2)  a  powerhouse 
containing  a  single  turbine-generator 
unit  with  a  rated  capacity  of  1,380  kW 
and  producing  an  estimated  average 
annual  generation  of  5.5  GWh;  (3)  a 
tailrace:  and  (4)  a  5.100-foot-long,  64-kV 
transmission  line.  Project  power  would 
be  sold  to  Arkansas  River  Power 
Authority. 

A  preliminary  permit,  if  issued,  does 
not  authorize  construction.  Applicant 
seeks  issuance  of  a  preliminary  permit 
to  investigate  project  design 
alternatives,  financial  feasibility, 
environmental  effects  of  project 
construction  and  operation,  and  project 
power  potential.  Depending  upon  the 
outcome  of  the  studies,  the  Applicant 
would  decide  whether  to  proceed  with 
an  application  for  development. 
Applicant  estimates  that  the  cost  of  the 
studies  under  the  permit  would  be 
$125,000. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9.  B,  C,  and  D2. 

Standard  Paragraphs 

A3.  Development  Application — Any 
qualified  development  applicant 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  Applications  for  preliminary 
permit  will  not  be  accepted  in  response 
to  this  notice. 

A4.  Development  Application — Public 
notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  In  accordance  with  the 
Commission's  regulations,  any 
competing  development  applications  or 
notices  of  intent  to  file  competing 
development  applications,  must  be  filed 
in  response  to  and  in  compliance  with 
the  public  notice  of  the  initial 
development  application.  No  competing 
applications  or  notices  of  intent  may  be 
filed  in  response  to  this  notice. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 


for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.38  (1985)). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application. 

A  competing  preliminary  permit 
application  must  conform  with  18  CFR 
4.30(b)(1)  and  (9)  and  4.38. 

A7.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  develoment 
application  allows  an  interested  person 
to  file  the  competing  application  no  later 
than  120  days  after  the  specified 
comment  date  for  the  particular 
application. 

A  competing  license  application  must 
conform  with  18  CFR  4.30(b)(1)  and  (9) 
and  4.36. 

A8.  Preliminary  Permit — Public  notice 
of  the  filing  of  the  intial  preliminary 
permit  application,  which  has  already 
been  given,  established  the  due  date  for 
filing  competing  preliminary  permit  and 
development  applications  or  notices  of 
intent.  Any  competing  preliminary 
permit  or  development  application,  or 
notice  of  intent  to  file  a  competing 
preliminary  permit  or  development 
application,  must  be  filed  in  response  to 
and  in  compliance  with  the  public  notice 
of  the  initial  preliminary  permit 
application.  No  competing  applications 
or  notices  of  intent  to  file  competing 
applications  may  be  filed  in  response  to 
this  notice. 

A  competing  license  application  must 
conform  with  18  CFR  4.30(b)(1)  and  (9) 
and  4.38. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  include  an 
unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  (1)  a  preliminary  permit 
application  or  (2)  a  development 
application  (specify  which  type  of 
application),  and  be  served  on  the 
applicant(s)  named  in  this  public  notice. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 


intervene  in  accordance  with  the 
requirementB  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385.210,  385^1, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Comission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
CommissioD's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"NOTICE  OF  INTENT  TO  HLE 
COMPETING  APPUCATION". 
"COMPETING  APPUCATION", 
"PROTEST"  or  "MOTION  TO 
INTERVENE",  as  apphcable,  and  the 
Project  Nureber  of  the  particular 
application  to  which  the  filing  is  in 
response.  Any  of  the  above  named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
N.E.,  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Mr. 
Fred  E.  Springer,  Director.  Division  of 
Project  Management,  Federal  Energy 
Regulatory  Commission.  Room  203-RB. 
at  the  above  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Dl.  Agency  Comments — Federal, 
State,  and  local  agencies  that  receive 
this  notice  through  direct  mailing  fi-om 
the  Commission  are  requested  to 
provide  comments  pursuant  to  the 
Federal  Power  Act.  the  Fish  and 
Wildlife  Coordination  Act.  the 
Endangered  Sprecies  Act.  the  National 
Historic  Preservation  Act,  the  Historical 
and  Archeological  Presevation  Act.  the 
National  Environmental  Policy  Act.  Pub. 
L  No.  88-29,  and  other  applicable 
statutes.  No  other  formal  requests  for 
comments  will  be  made. 

Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
issuance  of  a  hcense.  A  copy  of  the 
application  may  be  obtained  directly 
from  the  Applicant,  if  an  agency  does 
not  file  comments  with  the  Commission 
within  the  time  set  for  filing  comments, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicants  representatives. 

D2.  Agency  Comments — Federal, 
State,  and  local  agencies  are  mvited  to 
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file  comments  on  the  described 
application.  (A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.)  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

D3a.  Agency  Comments— The  U.S. 
Fish  and  Wildlife  Service  and  the  State 
Fish  and  Game  agency(ies)  are 
requested,  for  the  purposes  set  forth  in 
section  408  of  the  Energy  Security  Act  of 
1980,  to  file  within  80  days  from  the  date 
of  issuance  of  this  notice  appropriate 
terms  and  conditions  to  protect  any  fish 
and  wildlife  resources  or  to  otherwise 
carry  out  the  provisions  of  the  Fish  and 
Wildlife  Coorination  Act  General 
comments  concerning  the  project  and  its 
resources  are  requested;  however, 
specific  terms  and  conditions  to  be 
included  as  a  condition  of  exemption 
must  be  clearly  identified  in  the  agency 
letter.  If  an  agency  does  not  file  terms 
and  conditions  within  this  time  period, 
that  agency  will  be  presumed  to  have 
none.  Other  Federal,  State,  and  local 
agencies  are  requested  to  provide  any 
comments  they  may  have  in  accordance 
with  their  duties  and  responsibilities.  No 
other  formal  requests  for  comments  will 
be  made.  Comments  should  be  confined 
to  substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  60  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

D3b.  Agency  Comments— T\ie  U.S. 
Fish  and  Wildlife  Service  and  the  State 
Fish  and  Game  agency(ies)  are 
requested,  for  the  purposes  set  forth  in 
section  30  of  the  Federal  Power  Act,  to 
file  within  45  days  from  the  date  of 
issuance  of  this  notice  appropriate  terms 
and  conditions  to  protect  any  fish  and 
wildlife  resources  or  otherwise  carry  out 
the  provisions  of  the  Fish  and  Wildlife 
Coordination  Act.  General  comments 
concerning  the  project  and  its  resources 
are  requested;  however,  specific  terms 
and  conditions  to  be  included  as  a 
condition  of  exemption  must  be  clearly 
identified  in  the  agency  letter.  If  an 
agency  does  not  file  terms  and 
conditions  within  this  time  period,  that 
agency  will  be  presumed  to  have  none. 
Other  Federal,  State,  and  local  agencies 
are  requested  to  provide  comments  they 
may  have  in  accordance  with  their 
duties  and  responsibilities.  No  other 
formal  requests  for  comments  will  be 
made.  Comments  should  be  confined  to 
substantive  issues  relevant  to  the 


granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  45  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  do 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

Dated:  August  6. 1985. 
Kenneth  F.  Phimb, 
Secretory. 

(PR  Doc.  85-18953  Filed  8-8-85;  8:45  am] 
BiLUNG  CODE  nu-»i-m 


Office  of  Hearings  and  Appeals 

Implementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals,  E)epartment  of  Energy. 

ACTION:  Notice  of  implementatioa  of 
special  refund  procedures  and 
solicitation  of  comments. 

summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  EDei:gy 
solicits  comments  concerning  the 
appropriate  procedures  to  be  followed  in 
refunding  approximately  $30,255,000  in 
consent  order  funds  to  members  of  the 
public.  This  money  is  being  held  in 
escrow  following  the  settlement  of 
enforcement  proceedings  involving 
Mobil  Oil  Corporation,  a  major 
integrated  refiner  marketing  crude  oil 
and  refined  petroleum  products 
throughout  the  United  States. 

DATE  AND  AOONESS:  Comments  must  be 
filed  within  30  days  of  publication  of 
this  notice  in  the  Federal  Register  aad 
should  be  addressed  to  the  OfTice  of 
Hearings  and  Appeals.  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington,  D.C.  20585.  all 
comments  should  conspicuously  display 
a  reference  to  case  number  HEF-0508. 

FOfl  FURTHER  INFORMATION  CONTACT: 

Thomas  O.  Mann,  Deputy  Director, 
Office  of  Hearings  and  Appeals,  1000 
Independence  Avenue,  SW., 
Washington,  D.C.  20585  (202)  252-2094. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  §  205.282(b)  of  the 
procedural  regulations  of  the 
Department  of  Energy,  10  CFR 
205.282(b),  notice  is  hereby  given  of  the 
issuance  of  the  Proposed  Decision  and 
Order  set  out  below.  The  Proposed 
Decision  relates  to  a  consent  order 
entered  into  by  Mobil  Oil  Corporation. 
which  settled  possible  violations  of  DOE 
price  controls  in  the  firm's  sales  of 
refined  petroleum  products  to  its 
customers  during  the  period  January  1. 
1973  through  January  27, 1981  and  sales 
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of  crude  oil  during  the  period  June  1, 
1979  through  January  27, 1981. 

The  Proposed  Decision  sets  forth  the 
procedures  and  standards  that  the  DOE 
has  tentatively  formulated  to  distribute 
the  contents  of  an  escrow  account 
funded  by  Mobil  Oil  Corporation 
pursuant  to  the  consent  order.  The  DOE 
has  tentatively  established  procedures 
under  which  purchasers  of  Mobil 
products  during  the  audit  period  may 
file  claims  for  refunds  from  the  consent 
order  fund.  Applications  for  Refund 
should  not  be  filed  at  this  time. 
Appropriate  public  notice  will  be  given 
when  the  submission  of  claims  is 
authorized. 

Any  member  of  the  public  may  submit 
written  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
submit  two  copies  of  their  comments. 
Comments  should  be  submitted  within 
30  days  of  pubhcation  of  this  notice  in 
the  Federal  Register,  and  should  be  sent 
to  the  address  set  forth  at  the  beginning 
of  this  notice.  All  comments  received  in 
this  proceeding  will  be  available  for 
public  inspection  between  the  hours  of 
l.-OO  to  5:00  p.m..  Monday  through 
Friday,  except  federal  holidays,  in  the 
Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals,  located  in  Room 
lE-234, 1000  Independence  Avenue, 
SW..  Washington.  D.C.  20585. 

Dated:  July  30, 1985. 
Richard  T.  Tedrow. 

Acting  Director.  Office  of  Hearings  and 
Appeals. 

Proposed  Decision  and  Order  of  the 
Department  of  Energy 

Implementation  of  Special  Refund 
Procedures 

Name  of  Firm:  Mobile  Oil 
Corporation. 

Date  of  Filing:  August  30, 1984. 

Case  Number:  HEF-0508. 

On  August  20. 1984,  the  Economic 
Regulatory  Administration  (ERA)  filed 
v«th  the  Office  of  Hearings  and  Appeals 
(OHA)  a  Petition  for  the  Implementation 
of  Special  Refund  Procedures  to 
distribute  the  proceeds  of  an  April  19, 
1984  consent  order  between  the  DOE 
and  Mobil  Oil  Corporation  (Mobil).  In  its 
Petition.  ERA  requests  that  OHA 
formulate  and  implement  special 
procedures  to  make  refunds  in  order  to 
remedy  the  effects  of  the  alleged 
regulatory  violations  that  were  settled  in 
the  Mobil  consent  order. 

I.  Background 

Mobil  is  a  major  integrated  refiner 
which  produced  and  sold  crude  oil  and  a 
complete  slate  of  petroleum  products 
during  the  period  of  federal  price 


controls.  It  was  therefore  subject  to  the 
Mandatory  Petroleum  Price  and 
Allocation  Regulations  set  forth  at  6 
CFR  Part  150.  and  10  CFR  Parts  210  211. 
and  212.  During  the  controls  period  ERA 
conducted  an  extensive  audit  of  Mobil's 
operations  and.  as  a  result  of  that  audit, 
contended  in  the  course  of  a  number  of 
judicial  and  administrative  proceedings 
that  Mobil  had  violated  applicable  DOE 
price  and  allocation  regulations  in  its 
sales  of  crude  oil  and  petroleum 
products  diuing  the  audit  period.  On 
April  19. 1984.  ERA  signed  a  consent 
order  with  Mobil  that,  with  the 
exception  of  certain  enumerated  issues, 
settled  all  issues  regarding  the  firm's 
regulated  refined  product  operations 
during  the  period  January  1. 1973 
through  January  27. 1981,  and  its 
regulated  crude  oil  operations  during  the 
period  June  1. 1979  through  January  27. 
1981  (hereinafter  referred  to  as  the 
consent  order  or  settlement  period).  In 
that  consent  order,  Mobil  agreed  to 
deposit  $27  million  into  an  escrow 
account  for  subsequent  distribution  by 
DOE.  In  exchange  for  Mobil's 
performance  under  the  consent  order, 
ERA  agreed  not  to  challenge  Mobil's 
compliance  with  the  specified  DOE 
regulations,  except  for  the  "excepted 
issues"  enumerated  in  the  consent 
order.' The  Mobil  consent  order 
specifically  provided  that  "(ejxecution 
of  this  Consent  Order  constitutes  neither 
an  admission  by  Mobil  nor  a  finding  by 
DOE  of  any  violation  by  Mobil  of  any 
statute  or  regulation."  Consent  Order, 
fl  506,  49  FR  17.928  (April  25, 1984).  The 
amount  of  escrowed  funds  currently 
held  in  an  interest-bearing  account  with 
the  United  States  Treasury  had  grown  to 
$30,255,359.89,  as  of  June  30, 1985. 

The  Mobil  consent  order  provided 
that  the  Office  of  Special  Counsel  (OSC) 


'  An  earlier  consent  order  between  Mobil  and  the 
DOE  resolved  all  issues  concerning  Mobil's 
compliance  with  DOE  crude  oil  regulations  during 
the  period  September  1, 1973  through  May  31. 1979. 
See  Consent  Order,  f  305.  49  FR  17920. 17,926  (April 
25. 1984). 

The  issues  exempted  from  the  second  consent 
order  relate  generally  to: 

(a)  issues  or  claims  concerning  the  subject  matter 
before  the  courts  in: 

(i)  Mobil  Oil  Corp.  v.  DOE,  No.  81-CV-340 
(N.D.N.Y.): 

(ii)  In  re  the  DOE  Stripper  Well  Litigation,  MDL 
No.  378  (D.  Kan.):  and 

(iii)  Exxon  v.  DOE  and  341  Tract  Unit  of  the 
Citronelle  Field,  No.  81-25  (D.  Del): 

(b)  entitlement  obligations  that  may  be  modified 
or  imposed  in  the  future: 

(c)  possible  violations  of  DOE  regulations  by 
Mobil  regarding  crude  oil  resale  transactions;  and 

(d)  possible  violations  of  DOE  crude  oil 
regulations  by  General  Crude  Oil  Company  during 
the  period  before  it  became  affiliated  with  Mobil. 

See  Consent  Order.  1  SOI.  40  FS  17J26-27  (April 
25, 1984). 


of  ERA  would  petition  OHA  to 
implement  special  refund  procedures 
pursuant  to  10  CFR  Part  205.  Subpart  V. 
to  distribute  the  escrowed  funds. 
Consent  Order,  fl  404,  49  FR  17.926  (April 
25, 1984).  On  August  20. 1984,  ERA  filed 
the  present  Petition  for  the 
Implementation  of  Special  Refund 
Procedures  concerning  the  Mobil 
settlement  fund.  In  that  Petition.  ERA 
stated  that  it  was  unable  either  to 
readily  identify  those  persons  who 
should  receive  refunds  or  to  ascertain 
the  refund  amounts  that  those  persons 
should  receive.  The  purpose  of  this 
determination  is  to  set  forth  tentative 
procedures  for  the  distribution  of  the 
Mobil  refund  moneys  to  persons  who 
were  injured  by  Mobil's  alleged 
regulatory  infractions.  As  in  other 
similar  proceedings,  distribution  of  the 
Mobil  refunds  should  take  place  in  two 
stages.  The  first  stage  will  provide  for 
refunds  to  identifiable  purchasers  who 
were  injured  by  Mobil's  pricing  and 
allocation  practices  during  the  period 
January  1, 1973  through  January  27, 1981. 
If  any  fimds  remain  after  meritorious 
claims  are  paid  in  the  first  stage,  a 
second  stage  for  purposes  of  indirect 
restitution  may  be  necessary.  We  will 
not,  however,  propose  second-stage 
procedures  at  this  time.  See  Office  of 
Enforcement,  9  DOE  |  82.508  (1981). 

II.  Jurisdiction  and  Authority  to  Fashion 
Refund  Procedures 

The  DOE  procedural  regulations  at  10 
CFR  Part  205.  Subpart  V,  provide  that 
OHA  may.  upon  petition  by  ERA, 
formulate  and  implement  special 
procedures  by  which  refunds  may  be 
made  to  injured  persons  in  those 
situations  where  the  DOE  is  unable  to 
identify  readily  persons  entitled  to 
refunds  or  to  ascertain  readily  the 
amounts  that  such  persons  should 
receive.  See  10  CFR  205.280  et  seq. 
ERA'S  August  20. 1984  Petition  states 
that  ERA  has  concluded  that  those 
circumstances  exist  in  the  case  of  the 
Mobil  escrow  account.  We  concur  with 
that  determination  and  conclude  that  we 
should  assume  jurisdiction  over  the 
Mobil  settlement  fund. 

III.  Proposed  Refund  Procedures 

The  Subpart  V  refund  process  may  be 
used  by  the  DOE  to  identify  and 
compensate  persons  for  injuries  incurred 
as  a  result  of  actual  or  alleged  violations 
of  the  DOE  regulatory  program.  See  44 
FR  8562  (1979)  ("The  new  subpart 
provides  a  general  framework  pursuant 
to  which  the  DOE  Office  of  Hearings 
and  Appeals  may  order  refunds  to  be 
made  to  injured  persons  from  funds 
remitted  by  regulated  firms  .  .  .") 
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(emphasis  added).  Accordingly,  the 
analysis  of  refund  claims  must  focus  on 
the  question  of  whether  firms  were 
injured  as  a  result  of  allegedly  unlawful 
regulatory  practices,  rather  than  on 
whether  they  were  "overcharged"  in  a 
technical  sense.  See  Denny  Klepper  Oil 
Co.  V.  Dep't  of  Energy,  598  F.  Supp.  527 
(D.D.C.  1984).  Nevertheless,  restitution  is 
inherently  an  inexact  process  and 
approximations  of  injury  are  generally 
the  best  that  can  be  accomplished. 
Relevant  case  law,  the  Subpart  V 
regulations  and  the  DOE  decisions  in 
this  area  recognize  the  difficulties 
inherent  in  deciding  what  would  have 
happened  had  overcharges  to  occurred. 
5ee  In  re  Stripper  Well  Exemption 
Litigation.  578  F.  Supp.  586  (D.  Kan. 
1983).  As  a  result,  since  the  inception  of 
the  special  refund  program,  OHA  has 
used  a  variety  of  approaches  to  achieve 
proper  restitution  of  petroleum 
overcharge  funds,  depending  upon  the 
particular  circumstances  of  each  case. 
Thus,  for  example,  in  cases  involving 
petroleum  products  resellers  where  the 
audit  record  is  well  developed  and 
includes  a  list  of  alleged  overcharge 
victims  and  the  overcharge  amounts 
each  party  allegedly  incurred,  we  have 
relied  heavily  upon  the  audit 
information  to  make  preliminary 
determinations  of  injury.  See.  e.g..  Bob's 
Oil  Co..  12  DOE  fl  85,024  [19M],/.A.L.  Oil 
Co..  Inc..  12  DOE  fl  85,138  (1984).  In 
contrast,  where  the  consent  order  firm 
was  a  small  reseller  and  little 
information  concerning  the  alleged 
violations  underlying  a  consent  order 
was  available,  we  have  adopted  more 
flexible  procedures.  See.  e.g..  Thornton 
Oil  Co..  12  DOE  H  85.112  (1984). 

In  cases  involving  large  refiners,  a 
more  complex  and  sophisticated 
approach  is  warranted.  See  Office  of 
Special  Counsel.  10  DOE  H  85.048  (1982) 
(hereinafter  cited  as  Amoco).^  In  the 
present  case,  in  order  to  develop  refund 
procedures,  we  have  surveyed  publicly 
available  information,  information  in  the 
Mobil  audit  files,  and  proprietary  data 
collected  by  the  Energy  Information 
Administration  (EIA).^  Our  examination 


'  In  Amoco,  the  number  of  potential  claimants 
exceeded  23.000.  Amoco.  10  DOE  at  88.228  n.l7. 
Over  12,000  refund  applications  were  eventually 
filed. 

'  Most  of  the  information  in  the  Mobil  audit  files 
consists  of  (i)  confidential,  proprietary  data,  (ii) 
inter-agency  memoranda  containing 
recommendations  and  preliminary  findings 
concerning  the  Mobil  audit,  and  (iii)  investigatory 
material  gathered  during  the  course  of  ERA'a 
enforcement  investigation.  These  documents  are 
likely  to  be  exempt  from  disclosure  under 
Exemptions  4,  5  and  7  of  the  Freedom  of  Information 
Act.  5  U.S.C.  552,  and  any  exempt  material  referred 
to  herein  will  be  protected  from  disclosure  and 
delpted  from  the  public  copy  of  this  determination. 


of  the  audit  records  and  the  consent 
order  revealed  that  the  auditors  had 
identiHed  no  significant  issues 
concerning  Mobil's  compliance  with  the 
DOE  regulations  applicable  to  sales  of 
crude  oil.*  As  a  result,  we  anticipate 
that  most,  if  not  all,  potential  claimants 
for  refunds  in  this  proceeding  will  be 
purchasers  of  refined  products  from 
Mobil. 

The  record  indicates  that  there  are 
numerous  potential  refund  applicants. 
For  example,  evidence  in  the  record 
indicates  that  in  1974  alone  Mobil  was 
marketing  motor  gasoline  through  22,386 
retail  outlets,  the  great  majority  of  which 
were  franchised  operations.  "Branded 
Retail  Outlets  in  the  United  States," 
NPN  [National  Petroleum  News] 
Factbook,  1975.  50-53;  1976,  50-53;  1977. 
54-59;  1978.  60-65;  1979.  64-69;  1980.  50- 
55;  1981.  50-55.  This  figure  does  not 
inlcude  motor  gasoline  purchasers  at 
other  levels  of  distribution,  such  as 
wholesalers,  and  purchasers  of  other 
Mobil  products.  Consequently,  the  total 
number  of  potential  claimants  is 
presumed  to  be  considerably  higher. 

It  is  extremely  difficult  to  trace  the 
effects  of  Mobil's  alleged  violations  to 
particular  customers  because  of  many 
factors,  including  the  large  number  of 
purchasers,  the  much  larger  number  of 
individual  transactions  which  are 
relevant  to  that  analysis,  and  the 
complex  interplay  between  various 
aspects  of  the  DOE  pricing  regulations 
over  an  extended  period  of  time.  For 
example,  the  fact  that  a  refiner's 
accounting  for  particular  transactions, 
e.g..  motor  gasoline  sales,  may  not  have 
been  in  conformity  with  the  DOE 
regulations  does  not  necessarily  mean 
that  overcharges  to  particular  customers 
occurred,  since  the  firm  may  have  had 
adequate  banks  of  unrecovered  cost 


In  addition,  the  Mobil-specific  data  obtained  from 
EIA  is  covered  by  a  disclosure  agreement  that  limits 
third-party  access  to  the  information  to  firms  that 
enter  into  a  protective  order.  See  January  2fl,  1985 
Disclosure  Agreement  between  EIA  and  OHA.  This 
information  will  also  be  deleted  from  publicly 
released  copies  of  the  present  proposed  decision. 

*  ERA  indicates  that  a  small  portion  of  the  alleged 
overcharges  might  be  attributable  to  alleged  crude 
oil  tier  violations  during  the  period  June  1. 1979 
through  January  27, 1981.  See  49  FR  17924  (April  25. 
1984).  Recently  we  found  that  it  is  impossible  to 
trace  to  the  ultimate  victims  the  effects  of 
overcharges  resulting  from  crude  oil  tier  violations 
during  the  period  of  the  Crude  Oil  Entitlements 
Program,  10  CFR  211.67.  Report  of  the  Office  of 
Hearings  and  Appeals.  In  re:  the  Department  of 
Energy  Stripper  Well  Exemption  Litigation.  MDL 
No.  378  (D.  Kan.  filed  June  19. 1985).  In  response  to 
this  report,  the  DOE  issued  a  policy  statement 
recommending  that  no  further  proceedings  will  be 
implemented  to  provide  direct  restitution  to  crude 
oil  purchasers.  50  FH  27400  (July  2. 1985).  That 
policy  will  be  applied  in  this  Subpart  V  special 
refund  proceeding.  See  also  50  FR  27402  (July  2, 
1985). 


increases  to  cover  its  overcompensation. 
Nevertheless,  our  experience  with 
petroleum  products  marketing  combined 
with  economic  analysis  of  the  data 
regarding  Mobil  prices  at  various  levels 
yields  useful  information  about  where 
injury  most  likely  occurred. 

A.  General  Presumptions 

Presumptions  in  refund  cases  are 
specifically  authorized  by  applicable 
DOE  procedural  regulations.  Section 
205.282(e)  of  those  regulations  states 
that: 

[ijn  establishing  standards  and  procedures 
for  implementing  refund  distributions,  the 
Office  of  Hearings  and  Appeals  shall  take 
into  account  the  desirability  of  distributing 
the  refunds  in  an  efficient  effective  and 
equitable  manner  and  resolving  to  the 
maximum  extent  praeticable  all  outstanding 
claims.  In  order  to  do  so,  the  standards  for 
evaluation  of  individual  claims  may  be  based 
upon  appropriate  presumptions. 

10  CFR  205.282(e).  The  presumptions  we 
intend  to  adopt  in  this  case  will  permit 
claimants  to  participate  in  the  refund 
process  without  incurring 
disproportionate  expenses,  and  will 
enable  OHA  to  consider  the  refund 
applications  in  the  most  efficient  way 
possible  in  view  of  the  limited  resources 
available.  These  presumptions  are 
founded  upon  our  experience  in  prior 
Subpart  V  proceedings  and  upon 
specific  information  concerning  Mobil's 
regulated  operations  during  the 
settlement  period. 

Our  experience  with  Subpart  V 
proceedings  indicates  that  the  likely 
claimants  in  this  proceeding,  when  more 
fully  identified,  will  fall  into  two 
categories:  (1)  Refiners  and  resellers 
(including  retailers)  of  Mobil  refined 
products  and  (2)  firms,  individuals,  or 
organizations  that  were  consumers  (end- 
users)  of  refined  products  purchased 
from  Mobil.*  The  products  purchased  by 
these  claimants  were  purchased  either 
directly  from  Mobil  or  from  other  firms 
in  a  chain  of  distribution  leading  back  to 
Mobil. 

We  will  first  adopt  the  presumption 
that  the  maximum  refund  available  to  a 
particular  applicant  shall  be  that 
proportion  of  the  total  consent  order 
fund  equal  to  the  volume  of  Mobil 
purchases  made  by  that  applicant 
divided  by  all  sales  of  refined  products 
by  Mobil  during  the  relevant  period. 
Under  this  presumption,  called  the 
"volumetric  presumption,"  the  effects  of 
Mobil's  alleged  violations  are  presumed 
to  have  been  spread  evenly  over  all  of 


'The  following  presumptions  apply  only  to 
applicants  filing  claims  based  on  purchases  of 
refined  products. 
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the  controlled  petroleum  products 
marketed  by  the  firm  during  the  consent 
order  period.  See.  e.g.,  Amoco  at  88,19& 
In  the  absence  of  better  information,  this 
assumption  is  sound  because  the  DOE 
price  regulations  generally  required 
refiners  to  account  for  their  increased 
costs  on  a  firm-wide  basis  in 
determining  their  prices.  See  generally 
10  CFR  Part  212.  Subpart  E*  We 
estimate  that  Mobil's  sales  of  refined 
products  that  were  subject  to  price  and 
allocation  controls  during  the  settlement 
period  totalled  approximately 
69.724,646,000  gallons.'  When  divided 
into  the  portion  of  the  current  Mobil 
escrow  account  attributable  to  refined 
products — $29,140,298.60— this  yields  a 
per-gallon  refund  of  $0.000418.' As  in 
prevy)us  cases,  we  will  establish  a 
minimum  refund  amount  of  $15.00  for 
claims.  We  have  found  through  our 
experience  in  prior  refund  cases  that  the 
cost  of  processing  claims  in  which 
refunds  are  sought  for  amounts  less  than 
$15.00  outweighs  the  benefits  of 
restitution  in  those  situations.  See.  e.g., 
Uban  Oil  Co.,  9  DOE  \  82.i."41  (1982). 

In  addition  to  the  volumetric 
presumption  of  injury,  we  will  adopt  a 
rebuttable  presumption  that  any  refiner, 
reseller  or  retailer  who  made  only  spot 
purchases  from  Mobil  did  not  suffer  an 
injury  and  thus  should  not  receive  a 
refund  for  those  purchases.  As  we  have 
previously  stated  with  respect  to  spot 
purchasers: 

fTjhose  customers  tend  to  have 
considerable  discretion  in  where  and  when  to 
make  purchases  and  would  therefore  not 
have  made  spot  market  purchases  of  (the 
film's  product]  at  increased  prices  unless 
they  were  able  to  pass  through  the  full 
amount  of  (the  firm's)  quoted  selling  price  at 
the  time  of  purchase  to  their  own  customers. 


•NevertheleM.  the  impact  of  Mobil's  pricing 
practices  on  an  individual  purchaser  could  have 
been  greater,  and  we  will  allow  purchasers  to  file     * 
refund  applications  based  on  a  claim  that  the 
applicant  suffered  disproportionate  injury  from 
Mobil's  alleged  overcharges.  See.  e.g..  Standard  Oil 
Co.  (Indiana) /Army  and  Air  Force  ESichange 
Service.  12  DOE  \  85.015  (1964).  Consequently,  the 
volumetric  presumption  will  be  rebuttable,  as  will 
all  of  the  presumptions  that  we  will  adopt.  See 
Amoco  at  88,198. 

We  also  recognize  that  ERA  has  stated  that  any 
actual  overcharges  most  likely  occurred  in  six 
specific  months  prior  to  1975.  See  49  Fed.  Reg.  17.9a4 
(April  25, 19M).  Nevertheless,  because  the  consent 
order  covers  the  entire  period  of  controls,  we  have 
decided  not  to  limit  claims  to  purchases  in  the 
period  identiRed  by  ERA. 

'This  total  was  calculated  based  upon  refined 
product  sales  figures  provided  by  Mobil  for  the  total 
period  and  verified  in  part  by  EIA  figures  for  the 
limited  period  for  which  EIA  maintains  such 
statistics. 

'This  figure  is  provided  in  order  to  facilitate 
estimation  of  refunds  by  claimants.  The  actual  pro 
rata  share  of  interest  will  increase  over  time  and 
will  be  computed  and  added  to  each  refund  at  the 
lime  of  payment 


Office  of  Enforcement,  8  DOE  \  82,597  at 
85,386-97  (1981)  (hereinafter  cited  as 
Vickers).  We  believe  the  same  rationale 
holds  true  in  the  present  case. 
Accordingly,  a  spot  purchaser  that  files 
a  claim  should  submit  additional 
evidence  to  establish  that  it  was  unable 
to  recover  the  increased  prices  it  paid 
for  Mobil  products.  See  Amoco  at  88.200. 

An  additional  class  of  Mobil 
customers  that  will  be  presumed  not  to 
have  been  injured  by  the  firm's 
regulatory  practices  is  consignee  agents. 
A  consignee  establishes  its  prices  based 
on  Mobil's  wholesale  price  plus  a  fixed 
fee.  That  type  of  arrangement  insured 
that  a  consignee  did  not  absorb  any 
alleged  overcharges.  We  therefore 
propose  to  adopt  a  rebuttable 
presumption  that  claims  submitted  by 
consignees  should  not  be  approved. 
However,  this  presumption  will  be 
rebuttable  because  in  unusual 
circumstances  a  consignee  may  be  able 
to  establish  injury — e.g..  by 
demonstrating  that  its  sales  volumes, 
and  its  corresponding  commission 
revenues,  declined  due  to  alleged 
uncompetitiveness  of  Mobil's  prices.  See 
Amoco  at  88,200. 

The  volumetric  presumption  of  injury 
will  not  be  applied  to  claims  based  on 
alleged  violations  of  the  allocation 
regulations.  Refunds  for  allocation 
claims — those  based  upon  Mobil's 
alleged  failure  to  furnish  product  that  it 
was  obliged  to  supply  to  the  claimant 
under  the  DOE  allocation  regulations.  10 
C.F.R.  Part  211 — have  in  past  cases  been 
approved  on  the  basis  of  monetary 
damages  (if  any)  caused  by  the  failure  to 
deliver  product,  in  contrast  to  the  pro 
rata  volumetric  refund  share  usually 
given  in  the  case  of  an  alleged  price 
violation.  See.  e.g..  Tenneco  Oil  Co./ 
Research  Fuels.  Inc..  10  DOE  f  85.012 
(1982).  An  allocation  claimant  should 
have  been  aware  of  the  alleged  violation 
at  the  time  it  occurred,  and  should  have 
taken  some  contemporaneous  action  to 
mitigate  the  injury.  Consequently,  we 
propose  to  presume  that  any  allocation 
claimant  who  did  not 
contemporaneously  complain  of  Mobil's 
alleged  allocation  violation,  by  filing  a 
formal  complaint  with  either  the  DOE  or 
a  state  or  federal  court,  was  not  injured. 
See  Tenneco  at  85.210.  In  addition,  an 
allocation  claimant  will  be  required  to 
submit  sufficient  information  to 
demonstrate  that  its  claim  is  credible, 
including  the  best  available  evidence  of 
the  injury  that  was  sustained  by  the 
claimant.  Id.  at  85.206.  See.  Tenneco  Oil 
Co./Kern  Oil  &  Refining  Co..  10  DOE 
1  85.003  at  88.00»-09  (1982),  off  d  sub 
nom.  Kern  Oil  &  Refining  Co.  v.  DOE. 
Fed.  Energy  Guidelines,  Case  Decisions 


1981-1984, 1  26,497,  Dkt.  No.  CV83-0096- 
RG  (CD.  Cal.  December  1, 1983).  The 
burden  of  establishing  eligibility  for  a 
refund  based  on  an  allocation-type 
claim  will  rest  on  the  claimant,  and  any 
applications  received  by  OHA  will  be 
adjudicated  on  a  case-by-case  basis. 

As  in  previous  cases,  we  will  adopt  a 
presumption  of  injury  for  small  claims 
filed  by  resellers  of  Mobil  products  other 
than  motor  gasoline.  See,  e.g..  f.A.L  Oil 
Co..  12  DOE  \  85,138  (1984).  The 
presumption  that  claimants  seeking 
smaller  refunds  were  injured  by  the 
pricing  practices  settled  in  the  Mobil 
consent  order  is  based  on  a  number  of 
considerations.  See.  e.g..  Uban  Oil  Co.,  9 
DOE  1  82,541  (1982).  As  we  have  noted 
in  many  previous  refund  decisions, 
considerable  expense  can  be  entailed  by 
gathering  the  types  of  data  needed  to 
support  a  detailed  claim  of  injury.  In 
order  to  prove  such  a  claim,  an 
apphcant  must  compile  and  submit 
detailed  factual  information  regarding 
the  impact  of  alleged  overcharges  that 
took  place  many  years  ago.  This 
procedure  is  generally  time-consuming 
and  expensive,  and  in  the  case  of  small 
claims,  the  cost  (to  the  firm)  of  gathering 
this  factual  information,  and  the  cost  (to 
OHA)  of  analyzing  it,  may  be  many 
times  the  expected  refund  amount. 
Failure  to  allow  simplified  application 
procedures  for  small  claims  could 
therefore  operate  to  deprive  injured 
parties  of  the  opportunity  to  obtain  a 
refund.  The  use  of  presumptions  is  also 
desirable  from  an  administrative 
standpoint,  because  it  allows  OHA  to 
process  a  large  number  of  routine  refund 
claims  quickly  and  to  employ  its  limited 
resources  more  efficiently.  Finally,  these 
smaller  claimants  did  purchase  covered 
products  from  Mobil  and  were  in  the 
chain  of  distribution  where  the  alleged 
overcharges  occurred.  Therefore,  they 
bore  some  impact  on  the  alleged 
overcharges,  at  least  intially.  The 
presumption  eliminates  the  need  for  a 
claimant  to  submit  and  for  OHA  to 
analyze  detailed  proof  of  what 
happened  downstream  of  that  initial 
impact. 

Under  the  small  claims  presumption 
that  we  are  adopting,  a  reseller  or 
retailer  claimant  will  not  be  required  to 
submit  any  additional  evidence  of  injury 
beyond  purchase  volumes  if  its  refund 
claim  is  based  on  purchases  below  a 
threshold  level.  Previous  OHA  refund 
decisions  have  expressed  the  threshold 
either  in  terms  of  a  ceiling  on  purchases 
from  the  consenting  firm,  or  as  a  dollar 
refund  amount.  However,  in  Texas  Oil  &■ 
Gas  Corp.,  12  DOE  f  85.069  (1984)  we 
noted  that  describing  the  threshold  in 
terms  of  a  dollar  amount  rather  than  a 


purchase  volume  figure  would  better 
effectuate  our  goal  of  facilitating 
disbursements  to  applicants  seeking 
relatively  small  refunds.  Id.  at  88,210. 
We  believe  that  the  same  approach 
should  be  followed  in  this  case.  The 
adoption  of  a  threshold  level  below 
which  a  claimant  is  not  required  to 
submit  any  evidence  of  injury  beyond 
volumes  purchased  is  based  on  several 
factors.  As  noted  above,  we  are 
especially  concerned  that  the  cost  to  the 
applicant  and  to  the  government  of 
compiling  and  analyzing  information 
sufficient  to  show  injury  not  exceed  the 
amount  of  the  refund  to  be  gained.  In 
this  case,  we  believe  that  the 
establishment  of  a  presumption  of  injury 
for  all  claims  of  $5,000,  exclusive  of 
interest,  is  reasonable.  See  Texas  Oil  6r 
Gas  Corp.:  Office  of  Special  Counsel:  In 
the  Matter  of  Conoco.  Inc.,  11  DOE 
H  85,226  (1984).  and  cases  cited  therein. 

As  in  past  cases,  we  will  also  adopt  a 
presumption  that  regulated  industries 
(such  as  public  utilities]  and  agricultural 
cooperatives  absorbed  the  alleged  Mobil 
overcharges.  These  types  of  applicants 
will  not  have  to  submit  any  further 
evidence  of  injury  in  order  to  qualify  for 
the  full  amount  of  volumetric  refund 
based  on  purchase  volumes  that  were 
used  by  themselves  or  sold  to  members. 
Any  overcharges  suffered  by  such  firms 
would  have  been  channeled  to  their 
customers  by  the  regulatory  bodies  or 
agreements  that  control  the  prices  they 
may  charge.  Similarly,  any  refunds 
which  they  receive  would  automatically 
be  passed  through  to  their  customers. 
Consequently,  we  will  permit  an  entity 
of  this  type  to  receive  a  full  volumetric 
refund,  provided  that  it  includes  in  its 
refund  application  a  full  explanation  of 
the  manner  in  which  refunds  will  be 
passed  through  to  its  customers.  See 
Tenneco  at  85,203. 

In  addition  to  the  presumptions  we 
are  adopting,  we  are  making  a  finding 
that  end-users  or  ultimate  consumers 
who  purchased  Mobil  products  other 
than  motor  gasoline,  and  whose 
business  is  unrelated  to  the  petroleum 
industry,  were  injured  by  the  alleged 
overcharges  settled  in  the  consent  order. 
Unlike  regulated  firms  in  the  petroleum 
industry,  members  of  this  group 
generally  were  not  subject  to  price 
controls  during  the  consent  order  period 
and  were  not  required  to  keep  records 
which  justified  selling  price  increases  by 
reference  to  cost  increases.  For  these 
reasons,  an  analysis  of  the  impact  of  the 
alleged  overcharges  on  the  final  prices 
of  non-petroleum  goods  and  services 
would  be  beyond  the  scope  of  a  special 
refund  proceeding.  See  Office  of 
Enforcement,  Economic  Regulatory 
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Administration:  In  the  Matter  ofPVM 
Oil  Associates,  Inc..  10  DOE  fl  85,072 
(1983):  See  also  Texas  Oil  &  Gas  Corp.. 
12  DOE  at  86.209,  and  cases  cited 
therein.  We  have  therefore  concluded 
that  end-users  of  Mobil  petroleum 
products  other  than  motor  gasoline  need 
only  document  their  purchase  volumes 
from  Mobil  to  make  a  sufficient  showing 
that  they  were  injured  by  the  alleged 
overcharges. 

B.  Product-Specific  Presumptions 

1.  Motor  Gasoline 

Motor  gasoline  sales  accounted  for 
over  70  percent  of  the  volumes  covered 
by  the  Mobil  consent  order.  Only  a 
small  portion  of  these  sales  were  made 
through  Mobil-operated  retail  outlets; 
most  of  the  motor  gasoline  sold  by 
Mobil  therefore  passed  through  at  least 
one  intermediate  distributor  before  it 
was  sold  to  its  ultimate  consumer. 
Consequently,  simplified  procedures 
would  be  useful  concerning  the  amount 
of  injury  absorbed  by  each  level  of  the 
distribution  chain.  This  would  obviate 
the  need  for  individual  claimants  to  file 
detailed  historical  data  concerning  their 
pricing  practices  during  the  consent 
order  period,  as  well  as  the  need  for 
OHA  to  conduct  a  case-by-case  analysis 
of  each  firm's  level  ofabsorption.  See. 
e.g..  Tenneco  Oil  Co./Mid-Continent 
Systems.  Inc..  10  DOE  |  85.009  (1982). 

Mobil  was  the  fourth,  fifth  or  sixth 
largest  seller  of  petroleum  products 
during  its  consent  order  period.  "Major 
Oil  Companies — Refined  Products 
Sales,"  International  Petroleum 
Encyclopedia.  1982  at  424  and  1983  at 
402.  Due  to  its  comparatively  large  share 
of  the  motor  gasoline  market  at  all  levels 
of  distribution,  we  would  expect  Mobil, 
like  Amoco,  to  mirror  the  national 
average  price  levels  for  this  market. 
Based  on  data  provided  by  EIA,  Mobil's 
prices  in  fact  corresponded  with  the 
national  averages  to  a  very  high  degree. 
Consequently,  the  Amoco  presumptions 
for  motor  gasoline  customers,  which 
were  based  upon  publicly  reported 
national  average  price  data,  should  be 
relevant  in  this  proceeding. 

Our  information  concerning  Mobil's 
motor  gasoline  prices  was  obtained  from 
forms  that  Mobil  filed  with  EIA  during 
the  period  July  1974  through  January 
1981.*  We  have  determined  that  the 


*  This  information  was  required  to  be  filed  on  a 
monthly  basis  on  Forms  FEA-P302-M-1.  Petroleum 
Industry  Monthly  Report  for  Product  Prices,  and 
ElA-460,  Monthly  Petroleum  Product  Price  Report. 
As  in  Amoco,  we  are  necessarily  assuming  that 
market  conditions  during  these  67  months  are 
representative  of  the  market  conditions  which 
prevailed  throughout  the  entire  consent  order 
period. 


analysis  of  this  data  yields  the  most 
reliable  information  for  evaluation  of  the 
impact  of  Mobil's  alleged  overcharges 
on  its  motor  gasoline  customers.  It 
shows  when  profit  margins  declined  at 
the  various  levels  of  the  distribution 
system  for  Mobil  motor  gasoline  during 
the  consent  order  period.  Although  the 
Mobil-specific  pricing  data  are  protected 
from  disclosure  to  the  public,'"  they  are 
similar  in  raw  form  to  the  national 
average  prices,  which  are  publicly 
reported.  Accordingly  we  can  analyze 
the  publicly  available  data  and  rely 
upon  them  in  developing  presumptions 
of  injury  at  the  various  levels  of 
distribution  of  Mobil  motor  gasoline. 

OHA  has  already  analyzed  the 
national  average  price  data  for  the  53 
months  running  from  July  1975  through 
December  1979  in  Amoco.  This  same 
time  period  is  covered  in  the  present 
Mobil  consent  order.  In  our  previous 
analysis,  we  noted  that  motor  gasoline 
marketers  at  the  different  levels  of 
distribution  did  not  always  raise  their 
prices  at  the  same  time  and  by  the  same 
amount  as  refiners  raised  their  prices: 

Based  on  our  observation  of  the  change  in 
profit  margins  realized  at  each  level  of 
distribution,  we  concluded  that  as  Amoco's 
refinery  prices  increase,  a  portion  of  that 
increase  was  absorbed  at  the  wholesale 
level,  another  portion  was  absorbed  at  the 
retail  level,  and  the  remaining  portion  of  the 
increase  was  absorl>ed  by  ultimate 
consumers. 

Amoco.  10  DOE  at  88,206.  After 
considering  the  presumptions  of  injury 
we  established  in  our  proposed  Amoco 
decision  and  order — which  were  based 
generally  on  percentages  equal  to  the 
nimiber  of  months  of  the  53  months  of 
observation  in  which  each  level  of 
distribution  incurred  decreased  profit 
margins — and  the  comments  and 
suggestions  regarding  these  proposed 
presumptions  offered  by  the  reviewing 
public,  we  determined  that  wholesalers 
were  injured  in  18  months,  or  34  percent 
of  the  time,  while  retailers  were  injured 
in  21  months,  or  40  percent  of  the  time. 
Consumers  experienced  the  remainder 
of  the  alleged  overcharges,  or  26  percent 
of  the  per  gallon  amount.  Id.  at  88,212. 
An  applicant  for  refimd  that  chose  to 
accept  the  presiunption  of  injury 
pertinent  to  its  level  of  distribution 
would  be  required  to  provide  only  the 
volume  of  its  purchases.  That  figure 
would  be  multiplied  by  the  presumption 
percentage  to  determine  the  number  of 
gallons  on  which  the  applicant  was 
presumed  to  have  been  injured  and 
therefore  on  which  the  applicant's 
refund  would  be  based.  Id.  at  88,222. 


"  See  note  3  supra. 
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We  propose  to  adopt  the  same 
methodology  for  motor  gasoline 
presumptions  in  this  refund  proceeding. 
The  Mobil  consent  order  period  also 
includes  the  months  of  January  1980 
through  January  1981.  Accordingly  we 
have  analyzed  the  national  average 
price  data  for  these  last  13  months  of  the 
period  and  utilized  the  Hndings  in 
Amoco  for  the  earlier  months.  The 
resulting  presumptions  of  injury  are  as 
follows; 


Non-coimnission  wholesalers 34 

Retailers 42 

Direct  retailer-supplied  consumers 58 

Other  retailer-supplied  consumers 24 

lobber-supplied  consumers ....  66 

Direct-supplied  consumers ™. 100 


It  is  extremely  unlikely  that  individual 
motorists  made  sufficient  motor  gasoline 
purchases  to  warrant  a  refund  at  or 
above  the  $15.00  minimum  level.  A 
motorist  generally  would  have  had  to 
purchase  149,521  gallons  during  the  95- 
month  period  March  6, 1973  through 
January  27. 1981 ' '  to  qualify  for  the 
minimum  $15.00  refund.'*  According  to 
information  published  by  EIA.  the 
average  motorist  consumed  only  5.475 
gallons  per  car  during  the  same  period. 
Even  if  all  of  that  motor  gasoline  was 
purchased  from  Mobil,  a  refund  based 
on  that  volume  would  fall  substantially 
below  the  $15.00  minimum. 
Consequently,  motorists  will  in  all 
probability  not  be  able  to  qualify  for  a 
refund. 

These  presumptions  are  rebuttable, 
like  all  of  the  presumptions  we  use  in 
Subpart  V  proceedings,  so  that 
claimants  may  offer  additional  evidence 
of  injury  that  could  form  the  basis  for 
the  approval  of  larger  refunds.  Firms 
that  did  not  purchase  Mobil-branded 
product  should  explain  the  basis  for 
their  belief  that  the  product  which  they 
purchased  was  Mobile  motor  gasoline. 
A  claimant  Tiling  a  non-presumption 
refund  application  will  be  obliged  to 
provide,  in  addition  to  a  schedule  of  its 
purchase  volumes,  information  to 
establish  that  it  absorbed  the  alleged 
overcharges  and  was  thereby  injured. 
To  make  this  showing,  each  reseller  or 
retailer  will  be  required  to  show  that  it 
maintained  "banks"  of  unrecovered 


' '  Although  the  consent  order  covers  the  period 
lanuary  1. 1073  through  January  27. 1961.  federal 
regulations  mandating  price  and  allocation  control* 
did  not  affect  Mobile  until  March  a  1973. 

'-  We  arrived  at  this  figure  by  dividing  $15.00  b> 
the  per-gallon  refund  of  $.000416.  then  dividing  that 
result  by  the  24^  presumption  of  injury.  Even  a 
consumer  who  purchased  directly  from  Mobile 
would  have  had  to  purchase  35.885  gallons  to 
qualify  for  a  $15.00  refund. 


increased  product  costs  in  order  to 
demonstrate  that  it  did  not  subsequently 
recoup  the  alleged  overcharges  by 
increasing  its  prices.  See  Vickers  at 
85.397.  In  addition,  a  non-presumption 
claimant  will  have  to  demonstrate  that, 
at  the  time  it  purchased  motor  gasoline 
from  Mobil,  market  conditions  would 
not  permit  it  to  increase  its  prices  to 
pass  through  the  additional  costs 
associated  with  the  alleged  overcharges. 
See  Amoco  at  88,223. " 

2.  Middle  Distillates 

We  have  reviewed  the  possibility  of 
product  presumptions  for  middle 
distillates.  Unlike  motor  gasoline, 
middle  distillates  are  customarily  sold  at 
only  two  levels  of  distribution, 
wholesale  and  retail.  We  experienced 
considerable  difficulties  in  trying  to 
gather  reliable  information  about  the 
marketing  of  these  products  sufficient 
for  us  to  propose  level-of-distribution 
presumptions  for  middle  distillates. 
Consequently,  after  stating  what 
information  is  currently  available  for 
middle  distillates,  we  will  invite 
comments  on  whether  level-of- 
distribution  presumptions  for  middle 
distillates  are  appropriate  and.  if  so. 
proposed  analyses  of  specific  data 
which  might  lead  to  formulation  of 
reliable  presumptions  of  injury  for  these 
products.  Commentors  should  focus  on 
the  question  of  whether  Mobil's 
distribution  system  for  middle  distillates 
is  so  complex  that  level-of-distribution 
presiimptions.  such  as  those  proposed 
for  motor  gasoline  claims,  are  needed. 

Middle  distillates,  which  include 
heating  oil  and  diesel  fuel,  were  subject 
to  price  controls  for  only  a  portion  of  the 
Mobil  settlement  period — from  March  6, 
19W  through  June  30,  1976.  Since  EIA  did 
not  begin  its  systematic  collection  of 
price  data  until  July  1975.'*  it  was  able 
to  provide  us  with  Mobil  and  national 
average  middle  distillate  price 
information  for  only  one  year  of  the 
Mobil  consent  order  period,  the  period 
July  1975  through  June  1976,  or  12 
months  out  of  the  40  relevant  months. 
Consequently,  we  have  reservations 
about  whether  this  data  could  form  a 
sufficient  basis  for  the  adoption  of  level- 
of-distribution  presumptions  for  this 
product. 

Upon  closer  examination,  we  found 
further  problems  with  the  middle 


' '  For  example,  a  refund  applicant  could  provide 
its  purchase  and  selling  prices  during  the  settlement 
period,  so  that  we  could  identify  and  approve 
refunds  for  each  month  in  which  the  Tirm's  profit 
margin  fell  significantly.  See.  e.g..  Standard  Oil  Cki. 
(Indiana  I /[.out  All  SerMce.  Inc..  12  DOE  fBS.OBl 
(1964):  Standard  Oil  Co.  (Indianaj/Easl  Side  Truck 
Stop.  11  DOE  185.141  (1963). 

'  *  See  discussion  at  lUAl.  Motor  Gasoline,  supra. 


distillate  data.  During  the  one  year  for 
which  we  have  EIA  data,  Mobil's 
reported  retail  middle  distillate  prices 
paralleled  the  national  average  foik 
approximately  half  the  period  and 
diverged  greatly  from  it  for  the  rest  of 
the  period.  Mobil's  wholesale  middle 
distillate  prices  varied  significantly  from 
the  national  average  for  the  same 
period.  Without  an  explanation  for  this 
unexpected  behavior,  we  cannot 
confidently  use  this  data  to  propose 
level-of-distribution  presumptions  for 
middle  distillate  resellers  and 
consumers.  Without  the  aid  of 
presumptions  concerning  the  amount  of 
injury  tiiat  was  absorbed  at  each  level 
of  distribution,  claimants  who  were 
resellers  of  middle  distillates  will 
therefore  be  obliged  either  to  submit 
detailed  information  concerning  their 
product  acquisition  practices  during  the 
consent  order  period,  in  order  to 
demonstrate  that  they  experienced  a 
competitive  disadvantage  from 
purchasing  Mobil  middle  distillates,  see, 
e.g..  Panhandle  Eastern  Pipeline  Co./ 
Missouri  Self  Service  Gas  Co.,  11  DOE 
1 85.102  (1983),  or  to  limit  their  claims  to 
a  threshold  amount,  see,  e.g.,  Tenneco. 

We  solicit  any  compilations  or  studies 
of  Mobil  middle  distillate  prices  that  are 
documented  sufficiently  to  provide 
reliable  bases  for  analyses  of  the 
impacts  of  Mobil's  price  changes  during 
the  consent  order  period.  Such 
information  need  not  cover  the  entire 
consent  order  period,  but  it  should  be 
sufficiently  long  to  enable  us  to 
extrapolate  confidently  over  the  rest  of 
the  consent  order  period.  Commentators 
may  also  wish  to  propose  analyses  of 
the  data  which  we  have  obtained  that 
would  support  level-of-distribution 
presumptions  of  injury  for  these 
products.  However,  given  the  data 
presently  available  to  us,  we  cannot 
propose  any  simplified  methods 
employing  presumptions  for  the 
distribution  of  middle  distillate  refunds 
similar  to  the  level-of-distribution 
presumptions  we  propose  to  utilize  for 
motor  gasoline-based  claims. 
Accordingly,  firms  and  individuals  filing 
refund  applications  based  upon  their 
purchases  of  middle  distillates  will  be 
required  to  demonstrate  the  amount  of 
injury  that  they  absorbed,  unless  the 
volumes  of  their  claims  fall  below  the 
small  claims  threshold  described  above. 


3.  Other  Refined  Products 

Refined  products  other  than  motor 
gasoline  and  middle  distillates  made  up 
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about  15  percent  of  Mobil's  product 
sales  during  the  consent  order  period. 
We  were  unable  to  locate  enough 
reliable  information  about  Mobil's  and 
other  refiners'  marketing  practices  for 
these  refined  products  to  allow  us  to 
formulate  appropriate  level-of- 
distribution  presumptions  for  them. 
Firms  filing  refund  applications  based 
upon  their  purchases  of  these  products 
will  therefore  be  required  to 
demonstrate  the  amount  of  injury  which 
they  absorbed,  unless  the  volumes  of 
their  claims  fall  below  the  small  claims 
threshold  described  above. 


C.  Summary  of  Refund  Procedures 

In  order  to  receive  a  refund,  an 
applicant  that  bases  its  refund  claim  on 
its  purchases  of  Mobil  refined  petroleum 
products  will  be  required  to  submit  a 
schedule  of  monthly  purchases  of 
covered  products  from  Mobil  for  the 
period  March  6, 1973  through  January  27, 
1981.'*  If  the  products  were  not 
purchased  directly  from  Mobil,  the 
claimant  will  be  required  to  include  a 
statement  setting  forth  its  reasons  for 
believing  the  product  originated  with  the 
firm.  See.  e.g.,  Standard  Oil  Co. 
(Indiana)/Union  Camp  Corp.,  11  DOE 
\  85,007  (1983).  In  addition,  a  refiner, 
reseller  or  retailer  of  refined  petroleum 
products  who  is  not  basing  its  claim  on 
one  of  the  presumptions  discussed 


above  will  be  obliged  to  establish  that  it 
absorbed  the  alleged  overcharges  and 
was  therebyjnjured.  To  make  this 
showing,  each  refiner,  reseller  or  retailer 
will  be  required  to  show  that  it 
maintained  "banks"  of  unrecovered 
increased  product  costs  in  order  to 
demonstrate  that  it  did  not  subsequently 
recover  those  costs  by  increasing  its 
prices.  See  Office  of  Enforcement,  10 
DOE  I  85,029  (1982)  at  88,125.  In 
addition,  it  will  have  to  demonstrate 
that,  at  the  time  it  purchased  covered 
products  from  Mobil  market  conditions 
would  not  permit  it  to  increase  its  prices 
to  pass  through  the  additional  costs 
associated  with  the  alleged  overcharges. 
In  the  alternative,  a  firm  limiting  its 
claim  to  the  $5,000  presumption  of  injury 
level  will  be  required  only  to  provide 
sufficient  evidence  of  Mobil  product 
purchases  to  qualify  for  that  refund 
amount. 

We  solicit  comments  on  all  aspects  of 
the  foregoing  Proposed  Decision  from 
interested  individuals  and 
organizations.  All  comments  must  be 
filed  within  30  days  of  publication  of 
this  Proposed  Decision  in  the  Federal 
Register. 

It  is  Therefore  Ordered  That; 

The  refund  amount  remitted  by  Mobil 
Oil  Corporation  pursuant  to  the  consent 
order  executed  on  April  19, 1984,  will  be 


distributed  in  accordance  with  the 

foregoing  Decision. 

[FR  Doc.  85-19002  Filed  8-8-85;  8:45  am) 

MLUNO  CODE  S4(0-01-M 

DEPARTMENT  OF  ENERGY 

Office  of  Hearings  arxl  Appeals 

Cases  RIed;  Week  of  July  5  through 
July  12, 1985 

During  the  week  of  July  5  throu^  |tily 
12, 1985,  the  appeals  and  applications 
for  exception  or  other  relief  listed  in  the 
Appendix  to  this  Notice  were  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  Submissions 
inadvertently  omitted  from  eariier  lists 
have  also  been  included. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205.  any  person  who  will  be 
aggrieved  by  the  DOE  actions  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  D.C.  20585. 

Dated:  July  31. 1985. 
Richard  T.  Tediow, 

Acting  Director.  Office  of  Hearings  and 
Appeals. 


List  of  Cases  Received  by  the  Office  of  IHearings  and  Appeals 


VN—k  at  JiHy  5.  1965  mrougfi  July  12.  1985] 

0M« 

^4a'ne  and  location  ol  applicant 

C•se^4o. 

Type  0*  submission 

July  5,  1965 

Ted  R.  Adkins.  Longview.  TX 

HRZ-02S8 
HRZ-0260 
HRA-0011 
HRX-0124 
HEE-0159 

Intenocutory  order  H  granted:  Ted  R   Adkins  would  be  Jisiissaed  as  a  peny  to 

the  Proposed  Remedial  Order  issued  to  TOM  PetroMum  Corp  (case  No  HRO- 

0101). 
Interlocutory  order    H  granted:  The  Proposed  Remedai  Order  issued  to  T&M 

Petroleum  Corp    (case   No    HRO-0101)  would  be   modiSed  regardrig  the 

allegations   of   volatKyis   o*    10   CFR    212  183(c).   21062(c).   and   205202 
Appeal  o(  a  modified  remedial  order    If  granted:  The  Aprt  10.  1985  MoOAed 

Remedial  Order  issued  to  Mockabee's  Oil  Co..  by  the  Ecorv>mK  Regulatary 

Administration  imoold  be  rescinded. 
Supplemental  order   If  granted  The  July  2.  1965  Decision  and  Oder  issued  to 

Texaco.  Inc.  (case  No  HRH-003S)  wraiM  be  modified  to  estaUish  a  date  tor 

the  evidentiary  heanng. 
Exception  to  the  certticabon  niles    if  granted:  The  Depadmant  o<  the  mtanor 

wouM  receive  a  retroactive  exception  from  certain  certification  requreme.ils 

respect  to  its  sales  ol  onshore  crude  oil  to  the  1  towel  Corp. 

Do _... 

Do 

T4M  Palroleum  Corp..  Longvww.  TX 

MocKabee's  Oil  Co .  Upper  Marlboro  MD 

Oo 

Texaco.  Inc..  Washington.  DC „ , 

Deparlment  ol  the  Interior.  Washington,  DC „ _ 

Oo._ „ _.. 

Refund  Appucations  Received 

(Week  ol  July  5  through  Juty  12,  19851 


Date 
received 

Name  of  refund  proceeding/ 
name  of  refund  appkcanl 

Case 
Number 

3/20/85 

7/5/85 

7/5/85 

Handel's/Pawcatuck  Chevron 

Kansas   Nebraska/ Empire   Gas 
Corp 

RF79-21 
RF113-6 

RF119-3 

7/5/65 

RF121-3 

7/5/85 

Ropet/Empue  Gas  Corp 

RF 142-2 

7/8/85 

Ammoil/Amcast  Industnal  Corp  . 

RF 139-34 

"•  See  note  11  supra.  Procedures  Cor  claiins  based 
on  purchases  of  crude  oil  are  not  proposed  at  this 
time.  See  note  4  supra. 


Refund  Applications  REcetvED— Continued 

[Week  of  July  5  through  July  12.  1985] 


Date 
received 

Name  of  refund  proceeding/ 

Case 

Number 

7/8/85 

7/8/85 

AmmoH/Wilhelm  Bottled  Gas 

Aminoil/William  BonnaU  Co 

RF1 39-33 
RF  139-32 

7/8/85 

RF  139-30 

7/8/85 

7/8/85 

Ammoil/Christian    County    Gas 

Co 
AminoH/blyblad  Petroleum 

RF139-37 
RF139-36 

Refund  Appucations  Received — Continued 

[tMeek  of  Ju»y  5  through  July  12.  1965] 


Date 
received 

name  of  refund  apptcani 

Case 
Number 

7/8/85 

7/8/85 

7/8/85 

7/8/85 

7/9/85 

Ammoil/National  Southnnre  Ak>- 
nwnurx. 

tmnmiKP  Propane  Gaa  Serv- 
ice 

Cosby/Wmall  Oil  Co... 

Receive  Oders/Oevron .._ 

Ammoil/Knck  Row)  Crop _... 

RF139-35 

RF139-31 

RF170-2 

171-1 

RFt39-36 
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Refund  Applications  Received— Continued 

(Weak  olJuly  S  through  July  12.  1985} 


Data 

Namao«  ralund  procaadng/ 

Case 

racanad 

namaof  ralund  ippkcam 

Number 

7/10/85 

Amnoi/OM-s    Gas    Compviy. 

mc. 
WHaca       a       WaKaca/Oavid 

RF13e-39 

7/10/85 

Rut>n-RF69-« 

7/11/85 

Racanra  Ordars/Lounana  Land 
4  E)«itorafeon  Co 

HF171-2 

7/11/85 

Coabr/Fwe  Port-U-Sarva,  Inc 

RF170-4 

7/11/86.-... 

Coaby/Yucca      Vtfay      Uquor 
Slora. 

RF170-3 

7/11/85 

Bayou  Stata/Ma/Ratph  Watson 
CM  Co 

RF1 17-14 

7/11/85 

Amnoi/Boolhael  LG  Gas  Co 

RF1 39-21 

7/11/85 

Wairan  HoUng/Duguett  Sanica 
Station,  mc 

RF169-4 

7/12/85 

National  Haium/Wiaconsm 

RQ3-214 

7/12/85 

Palo  Pinlo/Wiaconam   

R05-21S 

7/12/85 

Vielian/Waeonam™ 

HQ1-216 

7/12/85 

Afnoco/VMwonMi.., 

R021-217 

7/12/85 

Unon  Texas/Hubbaid  Oil  at  al  . 

RF1 40-22 
FR140-26 

[FR  Doc.  85-19005  Filed  8-ft-85;  8:45  am| 
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Issuance  of  Decisions  and  Orders; 
Week  of  July  15  Through  July  19, 1985 

During  the  week  of  July  15  through 
July  19, 1985.  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals  and  applications  for 
exception  or  other  relief  filed  with  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

APPEAL 

Cene  Dannen.  7/17/85.  HFA-0298 

Gene  Dannen  filed  an  Appeal  fix)m  a 
determination  by  the  Freedom  of  Information 
Officer  of  the  DOE  Albuquerque  Operations 
Office  denying  a  request  for  a  fee  waiver  in 
connection  with  a  Request  for  Information 
which  Dannen  had  filed  pursuant  to  the 
freedom  of  information  Act.  In  considering 
the  Appeal,  the  DOE  found  that  Dannen  had 
no  proven  his  ability  to  properly  disseminate 
the  documents,  and  that  publication  of  the 
material  would  result  in  commercial  gain  to 
Dannen.  Accordingly,  the  Appeal  was  denied. 

Requests  for  Exception 

Budny  Fuel  Oil  Company.  7/17/85.  HEE-0135 

Budny  Fuel  Oil  Company  filed  an 
Application  for  Exception  seeking  relief  from 
the  Form  ElA-821  reporting  requirement.  In 
considering  the  request,  the  DOE  found  that 
Budny  had  not  demonstrated  that  it  was 
unduly  burdened  by  the  requirement,  or  that 
the  burden  on  it  outweighed  the  public 
interest  in  obtaining  information  on 
petroleum  markets.  Accordingly,  exception 
relief  was  denied. 

People's  Oil  &  Gas  Co..  Eastridge  Oil  Co.. 
Topeko  Gas  &  Fuel.  Inc..  Jade  Petroleum 
Co..  Echols  Oil  Co.  Inc..  7/17/85.  HEE- 
0113.  HEE-0117.  HEE-0128.  HEE-0131. 
HEE-0139 


People's  Oil  4  Gas  Co.  and  four  other  firms 
filed  Applications  for  Exception  from  the 
Energy  Information  Adminsitration  reporting 
requirements  in  which  the  firms  sought  to  be 
relieved  of  the  requirement  to  submit  Form 
ElA-7a2B.  entitled  "Reseller/Retailers' 
Monthly  Petroleum  Product  Sales  Report."  In 
considering  the  requests,  the  DOE  found  that 
the  firms  had  failed  to  demonstrate  that  they 
were  excessively  burdened  by  the  reporting 
requirement.  Accordingly,  exception  relief 
was  denied. 

Russell  Daniel  Oil  Company.  Inc..  7/17/85. 
HEE-0137 
Russell  Daniel  Oil  Company.  Inc.  filed  an 
Application  for  Exception  from  the  Energy 
Information  Administration  reporting 
requirements  in  which  the  firm  sought  to  be 
relieved  of  the  requirement  to  submit  Form 
ElA-821,  entitled  "Annual  Fuel  Oil  and 
Kerosene  Sales  Report."  In  considering  the 
request,  the  DOE  found  that  the  firm  had 
failed  to  show  it  was  excessively  burdened 
by  the  reporting  requirement.  Accordingly, 
exception  relief  was  denied. 

Motion  for  Discovery 

Exxon  Company.  U.S.A.  7/19/85.  HRD-0034. 
HRH-0034 
Exxon  Company.  U.S.A..  filed  a  Motion  for 
Discovery  and  a  Motion  for  Evidentiary 
Hearing  in  connection  with  a  Statement  of 
Objections  to  a  Proposed  Remedial  Order 
issued  to  the  firm  by  the  Economic 
Regulatory  Administration  on  October  13. 
1981.  In  the  discovery  motion.  Exxon  sought 
to  compel  ERA  to  answer  numerous 
interrogatories  and  produce  documents 
identified  by  the  interrogatories.  Discovery 
was  denied  because  many  of  the 
interrogatories  had  been  previously 
answered  by  the  ERA  in  a  civil  lawsuit  or 
were  moot  as  a  result  of  the  Temporary 
Emergency  Court  of  Appeals'  decision  in 
Mobil  Oil  V.  DOE.  728  F.2d  1477  (1974),  and 
because  Exxon  did  not  adequately  support  its 
request  for  contemporaneous  construction 
discovery  or  administrative  record  discovery. 
Exxon's  request  for  evidentiary  hearing  was 
denied  because  the  firm  did  not  specify  any 
genuine  issue  that  could  be  resolved  by  an 
evidentiary  hearing. 

Supplemental  Order 

Illinois  Gasoline  Dealers  Association.  7/16/ 
85.  HFX-O120 

On  July  17. 1985.  the  Office  of  Hearings  and 
Appeals  (OHA)  issued  a  supplemental  order 
to  the  Illinois  Gasoline  Dealers  Association 
(IGDA).  In  Illinois  Gasoline  Dealers 
Association.  12  DOE  f  82,533  (1984),  the  OHA 
questioned  whether  the  IGDA  had  acted 
improperly  during  the  Amoco  refund 
proceeding.  Based  on  the  comments  which 
the  IGDA  submitted  in  response  to  the  first 
decision,  the  OHA  concluded  that  the  IGDA 
knowingly  submitted  inaccurate  and 
misleading  information  to  the  OHA.  In  order 
to  maintain  the  public  interest  in  orderly  and 
equitable  refund  proceedings  before  the 
Department  of  Energy,  the  OHA  determined 
that  sanctions  should  be  taken  against  the 
IGDA.  Pursuant  to  10  CFR  205.3(b)(i).  the 
IGDA's  privilege  of  participating  in 
proceedings  before  the  OHA  will  be  denied 
for  not  less  than  one  year.  Before  regaining 


its  privilege,  the  IGDA  must  demonstrate  that 
it  has  taken  action  to  prevent  the  submission 
of  misleading  information  to  the  OHA  in 
future  proceedings. 

Implementation  of  Special  Refund  Procedures 

Champlain  Oil  Company.  Cibro  Gasoline 
Corporation.  7/19/85,  HEF-0048.  HEF- 
0049 

The  DOE  issued  a  Decision  and  Order 
which  establishes  procedures  for  the 
distribution  of  funds  totalling  $144,730.81 
obtained  as  a  result  of  Consent  Orders 
entered  into  between  the  DOE  and 
Champlain  Oil  Company  and  Cibro  Gasoline 
Corporation.  The  Decision  set  forth  refund 
application  procedures  for  customers  who 
purchased  motor  gasoline  from  either 
Champlain  or  Cibro  during  the  respective 
consent  order  periods,  November  1, 1973 
through  June  30. 1974  (Champlain)  and  )une  6. 
1979  through  December  30. 1979  (Cibro). 
Specific  information  regarding  the  data  to  be 
included  in  refund  applications  is  discussed 
in  the  Decision. 

Refund  Applications 

Gulf  Oil  Corporation/  Bud  Erwin  's  Service 
Station  et  a!..  7/19/85.  RF40-2  et  al. 
The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  the  Gulf  Oil 
Corporation  escrow  fund  to  50  retailers  who 
purchased  refined  petroleum  products 
directly  from  Gulf.  The  refunds  to  these  firms 
total  $83,696.  representing  $73,992  in  principal 
and  $9,704  in  interest.  All  of  the  refund 
applicants  had  demonstrated  that  they  would 
not  have  been  required  to  reduce  selling 
prices  to  their  customers  by  the  amount  of 
refund  they  received.  The  Decision  further 
stated  that  if  Gulf  is  required  to  pay 
additional  interest,  each  applicant  will 
receive  an  additional,  pro  rata,  refund. 

Gulf  Oil  Corporation/  Dee's  Automotive 
Service  et  al..  7/19/85,  RF4a-00199  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  49  Applications  for  Refund  filed 
by  retailers  of  Gulf  motor  gasoline.  All  of  the 
claimants  applied  for  refunds  based  on  the 
procedures  outlined  in  Gulf  Oil  Corp..  12  DOE 
\  85.048  (1984).  In  accordance  with  these 
procedures,  each  applicant  demonstrated  that 
it  would  not  have  been  required  to  pass 
through  to  its  customers  a  cost  reduction 
equal  to  the  refund  claimed.  The  applicants 
also  indicated  that  they  had  purchased  motor 
gasoline  directly  from  Gulf.  After  examining 
the  evidence  and  supporting  documentation, 
the  DOE  concluded  that  the  applicants  should 
receive  refunds  of  the  full  volumetric  amount. 
The  refunds  granted  in  this  decision  total 
$86,619. 

Gulf  Oil  Corporation/  Shorty  Stout  Gulf.  7/ 
16/85,  RF40-00565 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund  filed  by 
Shorty  Stout  Gulf,  a  retailer  of  Gulf  motor 
gasoline.  The  claimant  applied  for  a  refund 
based  on  the  procedures  outlined  in  Gulf  Oil 
Corp..  12  DOE  \  85,048  (1984).  In  accordance 
with  those  procedures,  the  applicant 
demonstrated  that  it  would  not  have  been 
required  to  pass  through  to  its  customers  a 
cost  reduction  equal  to  the  refund  claimed. 
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The  applicant  also  indicated  that  it  had 
purchased  motor  gasoline  directly  from  Gulf. 
After  examining  the  evidence  and  supporting 
documentation  submitted  by  the  applicant, 
the  DOE  concluded  that  Shorty  Stout  should 
receive  $888  ($785  principal  +  $103  interest) 
based  upon  the  total  volume  of  its  Gulf 
purchases. 

The  Parade  Company/  Morgan  Products. 
Inc.,  7/18/85.  RF74-r 
Morgan  Products,  Inc.  filed  an  Application 
for  Refund  in  which  the  firm  sought  a  portion 
of  the  fund  obtained  by  the  DOE  through  a 
consent  order  entered  into  with  The  Parade 
Company.  The  DOE  determined  that  Morgan 
paid  above-market  average  costs  during 
numerous  months  of  the  Parade  consent 
order  period  and,  using  a  three-step 
competitive  disadvantage  methodology,  the 
DOE  calculated  a  range  of  .Morgan's 
competitive  disadvantage.  A  refund  of 
$125,360  was  found  to  equitably  compensate 
Morgan  for  the  harm  it  suffered  as  a  result  of 
Parade's  alleged  overcharges.  In  addition,  the 
firm  received  accrued  interest  of  $20,977 
which  brought  the  total  refund  granted  in  this 
proceeding  to  $146,337. 

Standard  OH  Co.  (IndianaJ/Mary/and  et  al., 
7/17/85,  RQ21-205  et  al. 
The  Office  of  Hearings  and  Appeals  issued 
a  Decision  and  Order  which  approved 
Maryland's  and  Iowa's  proposed  refund 
plans  and  denied  Kentucky's  proposed  plan 
for  use  of  Amoco  second-stage  refunds. 
Maryland  stated  that  it  will  use  its  remaining 
share  of  the  Amoco  refund  ($213,000)  to 
supplement  the  funding  of  four  previously 
approved  programs — vanpool.  traffic 
signalization  and  coordination,  and  low- 
income  weatherization.  Iowa  stated  that  it 
will  use  a  portion  of  the  $260,341  remaining  in 
its  Amoco  refund  to  supplement  its  solar 
energy  conservation  bank  program  for  low 
and  moderate  income  households.  The  OHA 
also  granted  Iowa's  request  to  modify  its 
approved  Amoco  programs  to  increase  the 
funding  for  its  community-based 
transportation  assistance  program  and  to 
decrease  funding  for  its  low-income 
weatherization  program.  The  OHA  denied 
Kentucky's  proposal  to  use  its  remaining 
share  ($60,112)  of  the  Amoco  funds  to 
purchase  high  performance  state  police 
vehicles  for  law  enforcement  purposes. 

Texas  Gas  Exploration/the  Coastal 
Corporation.  7/19/85.  RF44-2 
The  Coastal  Corporation  filed  an 
Application  for  Refund  in  which  the  firm 
sought  a  portion  of  the  fund  obtained  by  the 
DOE  through  a  consent  order  entered  into 
with  Texas  Gas  Exploration.  The  firm 
claimed  a  refund  on  the  basis  of  its  purchase 
of  1,559,788  gallons  of  natural  gasoline  from 
TGE  during  the  consent  order  period.  The 
DOE  determined  that  Coastal's  claim  was 
below  the  presumption  of  injury  level  of 
$5,000.  Th^  DOE  therefore  granted  coastal  a 
refund  of  $2,452.92  plus  accrued  interest  of 
$939.15  or  a  total  refund  of  $3,392.07. 

Union  Texas  Petroleum  Corp. /Hubbard  Oil 
Corp.  et  al..  7/17/85.  RF140-22  et  al. 
On  July  17. 1985.  the  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of  Energy 
(DOE)  issued  a  IDecision  and  Order  approving 
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five  Applications  for  Refund  filed  in  a  Union 
Texas  Petroleum  Corporation  (UTP)  special 
refund  proceeding  (Case  No.  HEF-OOOB).  All 
of  the  applicants  were  resellers  of  UTP 
petroleum  products  who  elected  to  apply 
under  the  small  claims  and  volumetric 
presumptions  established  in  Union  Texas 
Petroleum  Corp.,  12  DOE  1  85.166  (1985). 

The  July  17  Decision  modified  in  part  an 
eariier  Decision  issued  in  the  UTP  refund 
proceeding.  Union  Texas  Petroleum  Corp./ 
Enterprise  Products  Co.,  et  al.  13  DOE 

I duly  3. 1985).  In  that  Decision,  the 

DOE  had  approved  the  refund  applications  of 
17  resellers  of  UTP  petroleum  products, 
including  those  submitted  by  the  5  applicants 
in  the  present  proceeding.  Subsequent  to 
issuance  of  that  Decision,  the  DOE  learned 
that  the  piirchase  volumes  contained  in  the  5 
relevant  applications  were  incorrect. 
Accordingly,  the  DOE  withheld  payment  to 
the  5  applicants  and  issued  the  present 
Decision  approving  refunds  computed  on  the 
basis  of  corrected  purchase  volumes. 

The  refunds  approved  in  this  Decision  and 
Order  total  $8,069. 

Dismissal 

The  following  submission  was  dismissed: 

Name  and  Case  No. 

Lee  Graham— HFA-0299 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234. 
Forrestal  Building,  1000  Independence 
Avenue.  SW.,  Washington.  D.C  20585. 
Monday  throu^  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  August  2. 1985. 
Thomas  O.  Mann, 

Acting  Director,  Office  of  Hearings  and 

Appeals. 

[FR  Doc.  85-19003  Filed  8-8-8%  8:45  &m\ 
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Issuance  of  Decisions  and  Orders; 
Weel(  of  July  8  Through  July  12, 1985 

During  the  week  of  July  8  through  July 
12. 1985.  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  applications  for  exception  or 
other  relief  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Request  for  Exception 

Transcontinental  Oil  Corp.,  7/11/85,  HEE- 
0114 

Transcontinental  Oil  Corporation  filed  an 
Application  for  Exception  in  which  the  firm 
sought  relief  from  the  requirement  that  it  file 


Form  EIA-23,  "Annual  Survey  of  Domestic 
Oil  and  Gas  Rsserves."  with  the  Energy 
Information  Administration.  In  considering 
the  request,  the  DOF  found  that  partial 
exception  relief  was  appropriate  because  of 
the  firms  pending  bankruptcy  and  lack  of 
personnel.  Accordingly,  exception  relief  was 
granted  in  part  for  the  1984  Report  Year. 

Interlocutory  OrdMS 

Economic  Regulatory  Administration,  7/11/ 
85,  HRZ-0247 

The  Economic  Regulatory  Administration 
Tiled  a  Motion  to  |oin  Mr.  C.  Michael 
McQueen  as  a  party  respondent  in  a  pending 
Proposed  Remedial  Order  proceeding 
involving  Questor  Petroleum  Corporation.  In 
considering  the  Motion,  the  Office  of 
Hearings'  and  Appeals  determined  that  there 
was  good  cause  to  join  Mr.  McQueen  since  he 
was  alleged  to  be  responsible  for  over  half  of 
the  alleged  regulatory  violation. 
Consequently,  the  ERA's  Motion  was 
granted,  and  Mr.  McQueen  was  made  a  party 
respondent. 

Karen  Sue  Royce.  7/10/K,  HRZ-024S 

On  February  6. 1984.  Karen  Sue  Royce  filed 
a  motion  to  dismiss  a  Proposed  Remedial 
Order  (PRO)  issued  to  her  as  well  as  to 
Intercoastal  Operating  Company.  LO.C 
Production.  Inc..  and  five  other  individuals. 
Royce  had  acquired  a  working  interest  in  the 
producing  areas  subject  to  the  PRO  through  a 
divorce  decree  and  property  settlement 
agreement.  She  argued  that  the  PRO  should 
be  dismissed  as  to  her  because  she  acquired 
her  interest  after  the  aliened  violationa 
occurred,  and  because  debts  arising  from  the 
producing  area  are  the  responsibility  of  her 
former  husband  under  the  property 
settlement  agreement.  The  Office  of  Hearings 
and  Appeals  (OHA)  held  that  the  PRO  was 
not  properiy  issued  to  Royce.  and  that 
striking  her  name  as  a  respondent  would 
contribute  to  the  efficient  resolution  of  the 
case.  The  OHA  noted  that  the  PRO  was  also 
issued  to  the  operator  of  the  producing  areas, 
as  well  as  the  persons  who  allegedly 
controlled  the  operation  of  the  producing 
areas,  and  that  the  MtO  did  not  adequately 
show  why  it  was  also  necessary  to  include 
Royce.  Accordingly,  the  Motion  was  granted. 

Supplemental  Orders 

Oasis  Corporation,  Lucky  Siores.  Inc^  7/9/85. 
HEX-0123.  HER-0104.  HER-GTOS.  HEZ- 
0257.  HEZ-0258 

On  April  28. 1985.  Oasis  Petroleum 
Corporation  (Oasis)  filed  a  supplemental 
witness  list  in  accordance  with  the  terms  of  a 
Decision  and  Order  issued  on  April  18, 1985. 
Oasis  Petroleum  Corporation,  12  DOE  ^ 
82.506  (1985).  On  that  same  date.  Oasis  also 
filed  two  Motions  for  Reconsideration  and  a 
Request  for  the  Issuance  of  Subpoenas.  On 
May  1. 1985.  Lucky  Stores.  Inc.  (Lucky)  filed  a 
Request  for  the  Issuance  of  Subpoenas.  All  of 
the  above-refereru:ed  motions  and  requests 
pertain  to  two  PetiUons  for  Special  Redress 
that  are  currently  pending  before  the  Office 
of  Hearings  and  Appeals  (OHA)  involving 
Oasis.  Lucky  and  Research  Fuels.  Inc.  In 
considering  the  motions  and  requests 
described  above,  OHA  determined  that  the 
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supplemental  witness  list  submission  Tiled  by 
Oasis  be  granted  in  part,  that  the  Motion  for 
Reconsideration  which  pertains  to  a  February 
12. 1985  Supplemental  Order  be  denied,  that 
the  Motions  for  Reconsideration  which 
pertains  to  the  April  18, 1985  Decision  and 
Order  be  dismissed,  that  the  Request  for  the 
Issuance  of  Subpoenas  filed  by  Oasis  be 
granted  and  that  the  Request  for  the  Issuance 
of  Subpoenas  Rled  by  Lucky  be  granted. 

Texaco  Inc..  7/10/85.  HRX-0124 

The  Office  of  Hearings  and  Appeals  issued 
an  order  supplementing  a  Decision  and  Order 
issued  on  July  2. 1985.  in  Texaco  Inc./ 
Economic  Regulatory  Administration.  13 

DOE  1 .  No«.  HRD-0282.  HRH-0035. 

HRZ-0256  (July  2. 1985).  The  supplemental 
order  established  dates  for  the  evidentiary 
hearing  granted  in  the  July  2, 1985  order. 

ImplemenUtioD  of  Special  Refund  Procedures 

St.  James  Resources  Corporation.  Kingston 
Oil  Supply.  7/11/85.  HEF-0100.  HEF- 
0109 

The  DOE  issued  a  Decision  and  Order 
implementing  a  plan  for  the  distribution  of 
$228,335.71  and  $546.00  received  as  a  result  of 
consent  orders  which  the  DOE  entered  into 
with  St.  James  Resources  Corporation  and 
Kingston  Oil  Supply,  respectively,  plus 
interest  which  has  accrued  on  these  amounts. 
The  DOE  determined  that  a  portion  of  the  St. 
lames  settlement  fund  should  be  distributed 
to  83  customers  who  purchased  petroleum 
products  from  SL  fames  during  the  May  1. 
1974  through  June  30, 1976  consent  order 
period.  The  DOE  determined  that  the  entire 
Kingston  settlement  fund  should  be 
distributed  to  one  customer  who  purchased 
petroleum  products  from  Kingston  during  the 
November  1. 1973  through  December  31, 1974 
consent  order  period.  In  both  cases,  the 
customers  were  identified  by  DOE  audits, 
and  »vill  be  allotted  refunds  (after  each  files 
an  application  for  refund)  based  on 
presumptions  of  injury  which  have  been 
employed  in  prior  similar  proceedings. 
Applications  for  refunds  filed  by  other  firms 
will  also  be  considered.  Any  such  claims  will 
be  analyzed  and,  if  successful,  may 
necessitate  the  adjustment  of  refunds  to 
identified  purchasers. 

Refund  Applicatioiu 

Arkia  Chemical  Corp./ A.  Tennenbaum  Co..  et 
al..  7/12/85.  RF153-1  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  Applications  for  Refund  filed  by 
customers  of  Arkla  Chemical  Company.  The 
applicants  purchased  the  products  directly 
from  Arkla,  and  applied  for  refunds  in 
accordance  with  the  Arkla  special  refund 
procedures.  Arkla  Chemical  Company,  13 
DOE  1  85.043  (1985).  All  of  the  applicants 
applied  for  refunds  of  less  than  the  threshold 
level  of  $5,000,  and  therefore  were  presumed 
to  have  been  injured  by  Arkla's  pricing 
practices.  After  examinig  the  claims  and 
supporting  information  submitted  by  the 
applicants,  the  DOE  approved  refunds 
totalling  $9,850  including  interest. 

Gary  Energy  Corporation/Action  Gas.  Inc.. 
7/9/85.  RF47-12 

Action  Gas.  Inc.  filed  an  Application  for 
Refund  in  which  the  firm  sought  a  portion  of 


the  fund  obtained  by  the  DOE  through  a 
consent  order  entered  into  with  Gary  Energy 
Corporation.  The  firm  claimed  a  refund  on 
the  basis  of  its  purchase  of  63,946  gallons  of 
propane  from  Gary  during  the  consent  order 
period.  The  DOE  determined  that  Action  Gas' 
claim  was  below  the  presumption  of  injury 
level  of  $5,000.  The  DOE  therefore  granted 
Action  Gas  a  refund  of  $689.02  plus  accrued 
interest  of  $67.95  for  a  total  refund  of  $756.97. 

Gary  Energy  Corporation/Bob's  Gas  & 
Chemical  Company.  7/9/85.  RF47-11 

Bob's  Gas  &  Chemical  Company  filed  an 
Application  for  Refund  in  which  the  firm 
sought  a  portion  of  the  refund  obtained  by  the 
DOE  through  a  consent  order  entered  into 
with  Gary  Energy  Corporation.  The  firm 
claimed  a  refund  on  the  basis  of  its  purchase 
of  146.350  gallons  of  propane  from  Gary 
during  the  consent  order  period.  The  DOE 
determined  that  Bob's  claim  was  below  the 
presumption  of  injury  level  of  $5,000.  The 
DOE  therefore  granted  Bob's  a  refund  of 
$1,576.92  plus  accrued  interest  of  $155.55  for  a 
total  refimd  of  $1,732.47. 

Gary  Energy  Corporation/Independent  Gas 
Company.  7/11/85.  RF47-14 

Independent  Gas  Company  filed  an 
Application  for  Refund  in  which  the  firm 
sought  a  portion  of  the  fund  obtained  by  the 
DOE  through  a  consent  order  entered  into 
with  Gary  Energy  Corporation.  The  firm 
claimed  a  refund  on  the  basis  of  its  purchase 
of  18.065  gallons  of  propane  from  Gary  during 
the  consent  order  period.  The  DOE 
determined  that  Independent's  claim  was 
below  the  presumption  of  injury  level  of 
$5,000.  The  DOE  therefore  granted 
Independent  a  refund  of  $194.65  plus  accrued 
interest  of  $19.18  for  a  total  refund  of  $213.38. 

Standard  Oil  Co.  (Indiana)/Jax  Kar  Wash. 
Inc..  7/10/85.  RF21-8894.  RF21-8895.  RF21- 
8896.  RF21-12393 

Jax  Kar  Wash,  Inc.  filed  four  Applications 
for  Refund  pursuant  to  the  procedures  set 
forth  in  Office  of  Special  Counsel,  10  DOE 
1  85,048  (1982)  [Amoco).  Three  applications, 
for  motor  gasoline  purchases  at  three  of  Jax's 
retail  outlets,  were  approved  under  the 
presumption  method,  see  Amoco,  10  DOE  at 
88.198-199  and  88.222.  The  fourth  application 
alleged  that  Amoco  violated  the  normal 
business  practices  rule,  10  CFR  210.62,  when 
it  discontinued  for  a  time  a  lease-leaseback 
contract  whereby  Jax  obtaine'd  a  one-cent- 
per-gallon  discount  on  its  motor  gasoline 
purchases.  The  DOE  determined  that  Jax 
satisfactorily  established  that  Amoco's 
actions  may  have  violated  the  normal 
business  practices  rule  and.  further,  that  Jax 
likely  absorbed  the  resulting  price  increases. 
Accordingly,  Jax  was  granted  a  refund  of 
$13,675,  plus  interest,  for  ths  claim,  in 
addition  to  $2,066.  plus  interest,  for  its 
presumption  claims. 

Waller  Petroleum  Company /Wooten  Oil 
Company.  7/10/85.  RF78-0009 
The  Department  of  Energy  issued  a 
Decision  and  Order  concerning  an 
Application  for  Refund  filed  by  Wooten  Oil 
Company,  a  reseller  of  No.  2  oil  purchased 
from  Waller  Petroleum  Co.  In  its  application. 
Wooten  requested  a  refund  for  a  larger  share 
of  the  consent  order  fund  than  that  for  which 


it  was  eligible  under  the  volumetric  refund 
method.  The  firm  conceded  that  it  had  not 
maintained  cost  banks  and  that  it  had  made 
only  one  spot  purchase  from  Waller.  The 
DOE  determined  that  Wooten  was  not 
entitled  to  a  refund  calculated  in  a  manner 
differing  from  the  volumetric  methodology. 
Furthermore,  the  DOE  concluded  that  while 
Wooten  had  experienced  a  competitive 
disadvantage  as  a  result  of  its  purchases  from 
Waller,  the  firm  had  not  demonstrated  that  it 
was  unable  to  recover  this  loss  in  the  months 
following  the  consent  order  period.  Wooten 
therefore  was  only  eligible  for  the  $5,000 
refund  under  the  presumption  of  injury  for 
small  claims.  Finally,  the  DOE  determined 
that  Wooten  should  receive  this  refund 
despite  its  status  as  a  spot  purchaser. 
Accordingly,  the  firm  received  a  refund  of 
$5,000  principal  plus  $3,991  accrued  interest. 

Dismissals 

The  following  submissions  were  dismissed: 

Name  and  Case  No. 

Bob  Ross.  Inc.— RF83-28 
Hall's  Oil  Co.— RF83-50 
Herb's  Oil  Co.— RF83-29 
Rollins  Truck  Leasing— HEE-01 30 
Sikeston  General  Oil  Co.— RF83-30 
Storey  Oil  Company.  Inc.— HRR-0103 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals.  Room  lE-234, 
Forrestal  Building.  1000  Independence 
Avenue.  SW..  Washington.  D.C.  20585. 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  August  2. 1985. 
Thomas  O.  Mann, 

Acting  Director.  Office  of  Hearings  and 
Appeals. 
[FR  Doc.  85-19004  Filed  8-6-85:  8:45  amj 

MLUNQ  CODE  MSO-OI-M 


Objection  To  Proposed  Remedial 
Order  Filed;  Period  of  June  3  Through 
Juiy  19. 1985 

During  the  period  of  ]une  3  through 
July  19, 1985.  the  notice  of  objection  to 
the  proposed  remedial  order  listed  in  the 
Appendix  to  this  Notice  was  filed  with 
the  OfHce  of  Hearings  and  Appeals  of 
the  Department  of  Energy. 

Any  person  who  wishes  to  participate 
in  the  proceeding  the  Department  of 
Energy  will  conduct  concerning  the 
proposed  remedial  order  described  in 
the  Appendix  to  this  Notice  must  file  a 
request  to  participate  pursuant  to  10 
CFR  205.194  within  20  days  after 
publication  of  this  Notice.  The  Office  of 
Hearings  and  Appeals  will  then 
determine  those  persons  who  may 
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participate  on  an  active  basis  in  the 
proceeding  and  will  prepare  an  official 
service  list,  which  it  will  mail  to  all 
persons  who  filed  requests  to 
participate.  Persons  may  also  be  placed 
on  the  official  service  list  as  non- 
participants  for  good  cause  shown. 

All  requests  to  participate  in  these 
proceedings  should  be  filed  with  the 
Office  of  Hearings  and  Appeals, 
Department  of  Energy,  Washington,  DC 
20585. 

Dated:  August  1. 1985. 

Thomas  O.  Mann, 

Acting  Director,  Office  of  Hearings  and 
Appeals. 

Total  Petroleum.  Inc.,  Denver,  Colorado, 
HRO-0295,  Crude  Oil 
On  July  16. 1985.  Total  Petroleum.  Inc.,  P.O. 
Box  500,  Denver,  Colorado  80201  filed  a 
Notice  of  Objection  to  a  Proposed  Remedial 
Order  which  the  Economic  Regulatory 
Administration  (ERA)  of  the  DOE  issued  to 
the  firm  on  April  25, 1985.  In  the  PRO  the 
ERA  found  that  during  September  1977  to 
May  1979,  Total  violated  DOE  regulations  in 
connection  with  its  participation  in  the 
Domestic  Crude  Oil  Allocation  (Entitlements) 
Program.  The  PRO  charges  that  Total  entered 
into  certain  processing  agreements  with  a 
small  refiner  solely  for  the  purpose  of 
decreasing  its  crude  oil  runs  to  stillsr,  thus 
increaStng  its  small  refiner  bias  benefits 
under  the  Entitlements  F^rogram.  According  to 
the  PRO  the  violation  resulted  in  $907,976.00 
of  overcharges. 

(FR  Doc.  85-19006  Filed  8-8-85;  8:45  amj 

BILLING  CODE  MSO-OI-M 


Implementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals,  DOE. 

action:  Notice  of  Implementation  of 
Special  Refund  Procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
announces  the  procedures  for 
disbursement  of  $203,975.29  (plus 
accrued  interest)  obtained  as  the  result 
of  Consent  Orders  which  the  DOE 
entered  into  with  the  following  parties: 
Bayside  Fuel  Oil  Depot  Corporation  of 
Brooklyn,  New  York,  Butler  Petroleum 
Corporation  of  Butler,  Pennsylvania. 
Central  Oil  Company  of  Raynham, 
Massachusetts,  and  Lawrence  H.  Glover 
of  Patchogue,  New  York.  The  funds  will 
be  available  to  customers  who 
purchased  refined  petroleum  products 
from  these  firms  during  the  relevant 
consent  order  period. 
DATE  AND  ADDRESS:  Applications  for 
refund  of  a  portion  of  one  of  the  consent 
order  funds  must  be  postmarked  within 
90  days  of  publication  of  this  notice  in 
the  Federal  Register  and  should  be 


addressed  to  either  Bayside  Consent 
Order  Proceeding  (Case  No.  HEF-0035), 
Butler  Consent  Order  Proceeding  (Case 
No.  HEF-0046),  Central  Consent  Order 
Proceeding  (Case  No.  HEF-0047),  or 
Glover  Consent  Order  Proceeding  (Case 
No.  HEF-0081),  Office  of  Hearings  and 
Appeals,  Department  of  Energy,  1000 
Independence  Avenue.  SW., 
Washington.  DC  20585.  All  applications 
should  conspicuously  display  a 
reference  to  the  appropriate  case 
number. 

FOR  FURTHER  INFORMATION  CONTACT; 

Richard  W.  Dugan,  Associate  Director, 
Office  of  Hearings  and  Appeals,  1000 
Independence  Avenue.  SW.. 
Washington.  DC  20585.  (202)  252-2860. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  §  205.282(c)  of  the 
procedural  regulations  of  the 
Department  of  Energy.  10  CFR 
205.282(c),  notice  is  hereby  given  of  the 
issuance  of  the  Decision  and  Order  set 
out  below.  The  Decision  and  Order 
relates  to  Consent  Orders  entered  into 
by  the  DOE  and  the  following  parties: 
Bayside  Fuel  Oil  Depot  Corporation 
(Bayside)  of  Brooklyn,  New  York,  Butler 
Petroleum  Corporation  (Butler)  of  Butler, 
Pennsylvania.  Central  Oil  Company 
(Central)  of  Raynham.  Massachusetts, 
and  Lawrence  H.  Glover  (Glover)  of 
Patchogue,  New  York  (hereinafter 
referred  to  as  the  consent  order  firms). 
These  Consent  Orders  settled  possible 
pricing  and  allocation  violations  with 
respect  to  the  consent  order  firms'  sales 
of  refined  petroleum  products  during  the 
following  consent  order  periods: 
November  1. 1973  through  April  30, 1974 
for  Bayside;  October  1, 1973  through 
September  16, 1979  for  Butler  November 
1, 1973  through  October  3. 1974  for 
Central;  and  November  1. 1973  through 
February  28, 1976  for  Glover.  Under  the 
terms  of  the  Consent  Orders,  the 
following  sums  were  remitted  to  the 
DOE:  $63,559.33  by  Bayside.  $17,834.01 
by  Butler.  $41,099.34  by  Central  (who  is 
continuing  to  make  payments  to  the 
DOE  to  total  the  consent  order  amount 
of  $54,799.12)  and  $67,782.83  by  Glover. 
These  amounts  are  being  held  in 
separate  interest-bearing  escrow 
accounts  pending  determination  of  their 
proper  distribution. 

The  Office  of  Hearings  and  Appeals 
previously  issued  a  Proposed  Decision 
and  Order  which  tentatively  established 
a  two-stage  refund  procedure  and 
solicited  comments  from  interested 
parties  concerning  the  proper 
disposition  of  the  four  consent  order 
funds.  The  Proposed  Decision  and  Order 
discussing  the  distribution  of  the 
consent  order  funds  was  issued  on 


August  30. 1984.  49  FR  34403  (August  30. 
1984). 

As  the  Decision  and  Order  indicates, 
applications  for  refunds  from  the 
consent  order  funds  may  now  t>e  filed. 
Applications  will  be  accepted  provided 
they  are  postmarked  no  later  than  90 
days  after  publication  of  this  Decision 
and  Order  in  the  Federal  Register. 

Applications  will  be  accepted  from 
customers  who  purchased  refined 
petroleum  products  from  a  consent  order 
firm  during  the  relevant  consent  order 
period.  The  specific  information 
required  in  an  application  for  refund  is 
set  forth  in  Section  IV  of  the  Decision 
and  Order.  The  Decision  and  Order 
reserves  the  question  of  the  proper 
distribution  of  any  remaining  consent 
order  funds  until  the  first-stage  claims 
procedure  is  completed. 

Dated:  August  1, 1985. 

Thomas  O.  Mann, 

Acting  Director,  Office  of  Hearings  and 
Appeals. 

Decision  and  Order  of  the  Department  of 

Energy 

Special  Refund  Procedures 

Names  of  Firms:  Bayside  Fuel  Oil 
Depot  Corporation,  Butler  Petroleum 
Corporation,  Central  Oil  Company,  and 
Lawrence  H.  Glover. 

Date  of  Filings:  October  13, 1983. 

Case  Numbers:  HEF-0035.  HEF-0046. 
HEF-0047,  and  HEF-0081. 
August  1, 1985. 

In  accordance  with  the  procedural 
regulations  of  the  Department  of  Energy 
(DOE),  10  CFR  Part  205,  Subpart  V.  the 
Economic  Regulatory  Administration 
(ERA)  of  the  DOE  filed  Petitions  for  the 
Implementation  of  Special  Refund 
Procedures  with  the  Office  of  Hearings 
and  Appeals  (OHA)  on  October  13, 1983. 
The  petitions  request  that  the  OHA 
formulate  and  implement  procedures  for 
the  distribution  of  funds  received 
pursuant  to  Consent  Orders  entered  into 
by  the  DOE  and  the  following  parties: 
Bayside  Fuel  Oil  Depot  Corporation 
(Bayside)  of  Brooklyn,  New  York,  Butler 
Petroleum  Corporation  (Butler)  of  Butler. 
Permsylvania,  Central  Oil  Company 
(Central)  of  Raynham,  Masschusetts, 
and  Lawrence  H.  Glover  (Glover)  of 
Patchogue,  New  York  '  (hereinafter 
collectively  referred  to  as  the  consent 
order  firms). 


■  The  DOE  entered  into  the  Glover  Consent  Order 
with  Lawrence  H.  Clover  and  three  other 
individuals:  Ruth  H.  Glover,  Terry  Malcom.  and 
Bema  Eich. 
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I.  Background 

Each  of  the  consent  order  firms  is  a 
"reseller-retailer"  of  "refined  petroleum 
products"  as  those  terms  were  defined 
in  10  CFR  212.31.  ERA  audits  of  the 
consent  ordft-  firms  revealed  possible 
violations  of  the  Mandatory  Petroleum 
Price  Regulations.  Subsequently,  each  of 
these  firms  entered  into  a  separate 
Consent  Order  with  the  DOE  in  order  to 
settle  its  disputes  with  the  DOE 
concerning  certain  sales  of  refined 
petroleum  products.  Each  Consent  Order 
refers  to  the  ERA  allegations  of 
overcharges,  but  notes  that  no  findings 
of  violation  were  made.  In  addition, 
each  Consent  Order  states  that  the 
consent  order  firm  does  admit  that  it 
committed  any  such  violations. 

Pursuant  to  these  Consent  Orders,  the 
firms  agreed  to  pay  the  DOE  specified 
amounts  in  settlement  of  their  potential 
hability  for  alleged  overchanges  in  sales 
of  refined  petroleum  products  to  their 
respective  customs  during  the  consent 
order  periods.  The  firms'  payments  are 
currently  being  held  by  the  DOE  in 
separate  interest-bearing  escrow 
accounts  pending  distribution  by  the 
DOE.  The  names  and  locations  of  the 
firms,  the  settlement  amounts,  the 
products  covered  by  the  Consent 
Orders,  and  the  dates  of  the  consent 
order  periods  are  set  forth  in  Appendix 
A  to  this  Decision  and  Order. 

On  August  23, 1984,  we  issued  a 
Proposed  Decision  and  Order  (PD&O) 
setting  forth  a  tentative  plan  for  the 
distribution  of  the  consent  order  funds. 
49  FR  34403  (August  3a  1984).  We  sUted 
in  the  PD&O  that  the  basic  purpose  of  a 
special  refund  proceeding  is  to  make 
restitution  for  injuries  that  were  suffered 
as  a  result  of  alleged  or  adjudicated 
violations  of  the  DOE  regulations.  In 
order  to  effect  restitution  in  this 
proceeding,  we  proposed  to  establish  a 
claims  procedure  whereby  applications 
for  refund  would  be  accepted  from 
customers  who  can  demonstrate  that 
they  were  injured  as  a  result  of  the 
alleged  overchanges  made  by  one  of  the 
consent  order  firms  during  the  relevant 
consent  order  period.' 


•  With  regard  to  the  Glover  Consent  Order,  the 
record  indicate*  that  Glover  had  four  clasae*  of 
purchaaere  during  the  cotisent  order  period: 
wholesale  customs  (those  who  resold  the  propane 
they  bought  from  Glover),  residential  metered 
customes  (individual  end-users  whose  purchases 
were  gauged  using  a  meter),  cylinder  customers 
(end-uses  who  purchased  100  lb.  cylinders  of 
propane  from  Glover),  and  bulk  customers  (end-uses 
who  made  bulk  purchases  from  Glover).  However, 
the  Glover  Consent  Order  applies  only  to  the  firm's 
sales  to  it*  bulk  customer  class  of  purchaser. 
Therefore  only  customers  within  Uiat  class  will  be 
eligible  for  a  refund  from  the  Glover  consent  order 
fund. 


A  copy  of  the  PD&O  was  published  in 
the  Federal  Register  on  August  30, 1984, 
and  comments  were  solicited  regarding 
the  proposed  refund  procedures.  In 
addition,  a  copy  of  the  PD&O  was  sent 
to  those  purchasers  whose  names  and 
addresses  we  obtained  from  the  ERA 
audit  files.  Those  firms,  as  well  as  firms 
for  whom  we  do  not  have  addresses,  are 
listed  in  Appendices  B-1  through  B-4  to 
this  Decision  and  Order.  Comments 
were  filed  on  behalf  of  Bayside  Fuel  Oil 
Corporation  (BFOC)  (an  affiliate  of 
Bayside]  and  the  States  of  New  Mexico, 
North  Carolina,  Arkansas.  Delaware, 
Kansas,  Iowa,  Louisiana,  North  Dakota, 
Rhode  Island,  and  West  Virginia.  Most 
of  the  States'  comments,  however, 
discuss  the  distribution  of  any  residual 
fluids  that  might  remain  after  refunds 
have  been  made  to  first  stage  claimants. 
The  purpose  of  this  E>eci8ion  and  Order 
is  limited  to  establishing  procedures  to 
be  used  for  filing  and  processing  claims 
in  the  first  stage  of  the  present  refund 
proceedings.  "This  Decision  sets  forth  the 
information  that  a  purchaser  of  refined 
petroleum  products  from  one  of  th 
consent  order  firms  should  submit  in 
order  to  establish  eligibility  for  a  portion 
of  the  consent  order  funds.  The 
formulation  of  procedures  for  the  final 
disposition  of  any  remaining  funds  will 
necessarily  depend  on  the  size  of  the 
fund.  See  Office  of  Enforcement,  9  DOE 
I  82.508  (1981).  Therefore,  it  would  be 
premature  for  us  to  address  at  this  time 
the  issues  raiseo  by  the  States 
concerning  the  disposition  of  any  funds 
remaining  after  all  the  meritorious  first 
stage  claims  have  been  paid.' 

n.  Jurisdiction 

The  procedural  regulations  of  the  DOE 
set  forth  general  guidelines  by  which  the 
Office  of  Hearings  and  Appeals  may 
formulate  and  implement  a  plan  of 
distribution  for  funds  received  as  a 
result  of  an  enforcement  proceeding.  10 
CFR  Part  205,  Subpart  V.  It  is  DOE 
poHcy  to  use  the  Subpart  V  process  to 
distribute  such  fimds.  For  a  more 
detailed  discussion  of  Subpart  V  and  the 
authority  of  the  Office  of  Hearings  and 
Appeals  to  fashion  procedures  to 
distribute  refunds  obtained  as  part  of 
settlement  agreements,  see  Office  of 
Enforcement.  9  DOE  H  82,553  (1982): 
Office  of  Enforcement,  9  DOE  fl  82,508 
(1981);  Office  of  Enforcement,  8  DOE 
.1  82,597  (1981  (hereinafter  cited  as, 
Vickers].  As  we  stated  in  the  PD&O,  we 
have  reviewed  the  record  in  the  present 


case  and  have  determined  that  a 
Subpart  V  proceeding  is  an  appropriate 
mechanism  for  distributing  the  four 
consent  orde  funds.  We  will  therefore 
grant  the  ERA's  petitions  and  assume 
jurisdiction  over  these  funds. 

III.  Determination  of  Injury  and  Refund 
Amounts 

In  the  PD&O,  we  proposed  that 
reseller  and  retailer  claimants  (including 
refiners  acting  as  resellers)  be  required 
to  demonstrate  that  they  did  not  pass  on 
to  their  customers  the  alleged  price 
increases  implemented  by  the  consent 
order  firms.  See,  e.g..  Vickers.  We  have 
received  no  objections  to  this  proposal. 
Accordingly,  in  order  to  quality  for  a 
refund,  resellers  of  a  consent  order 
firm's  refined  petroleum  products  must 
demonstrate  that,  during  the  consent 
order  period,  market  conditions  would 
not  permit  them  to  increase  their  prices 
to  pass  through  the  additional  costs 
associated  with  the  alleged  overcharges. 
In  addition,  resellers  will  be  required  to 
show  that  they  maintained  a  "bank"  of 
unrecovered  costs  in  order  to 
demonstrate  that  they  did  not 
subsequently  recover  these  costs  by 
increasing  their  prices.*  As  we  noted  in 
the  PD&O,  however,  the  maintenance  of 
a  bank  does  not  automatically  establish 
injury.  See  Tenneco  Oil  Co./Chevron 
U.S.A.,  Inc..  10  DOE  ^  85.014  (1982); 
Vickers  Energy  Corp./Standard  Oil  Co. 
(Indiana),  10  DOE  fl  85,036  (1982); 
Vickers  Energy  Corp./Koch  Industries, 
Inc.,  10  DOE  \  85,038  (1982). 

The  only  comments  we  received 
regarding  the  injury  showing  required  of 
resellers  and  retailers  were  filed  by 
BFOC.  a  firm  which  is  closely  related  to 
Bayside.  According  to  the  ERA  audit 
file,  the  shareholders  and  officers  of 
both  firms  are  identical  (except  that 
Victor  Allegretti  is  President  of  BFOC 
and  Vice  President  of  Bayside  while 
Alfred  Allegretti  is  President  of  Bayside 
and  Vice  President  of  BFOC).  The  audit 
records  further  indicate  that  BFOC 
purchased  all  of  its  inventory  from 
Bayside.  In  its  comments  regarding  the 
showing  of  injury  required,  BFOC  states 
that  retailers  and  resellers  should  be 
eligible  for  refunds  if  they  show  that 
they  have  already  made  refunds  to  their 
customers  for  the  alleged  overcharges, 
"whether  such  refiuids  were  made 


'It  i*  not  clear,  however,  that  the  States  of  New 
Mexico.  North  Carolina.  Arkansas.  Kansas.  Iowa. 
L.oui8iana.  North  Dakota,  and  Rhode  Island  have  a 
direct  interest  in  this  proceeding,  since  none  of  the 
sales  involved  were  made  in  these  Stales. 


*  A  small  portion  of  the  motor  gasolme  sales 
covered  by  the  Butler  Consent  Order  occurred 
subsequent  to  the  amendment  of  the  retailer  price 
rule  that  eliminated  the  banking  provision  for 
retailers.  See  10  CFR  212,93(a|(2].  44  FR  42542  (July 
19. 1979)  (elective  July  15, 1970)  Accordingly, 
retailers  will  not  b  e  required  to  submit  bank 
information  concerning  any  purchase*  of  gasoline 
they  may  have  made  from  Butler  after  )uly  15. 1979. 
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pursuant  to  orders  of  the  Department  of 
Energy  or  otherwise."  See  Request  by 
Bayside  Fuel  Oil  Corporation  For 
Adjustment  In  Proposed  Refund 
Mechanism,  September  26. 1984. 

While  BFOC's  comments  are 
expressed  in  general  terms,  it  is  obvious 
that  they  are  meant  to  apply  only  to  its 
own  specific  situation  regarding  the 
Bayside  consent  order  fund.* 
Apparently,  BFOC  intends  to  claim  that 
it  refunded  the  Bayside  overcharges  to 
its  customers  and  should  be  eligible  for 
a  portion  of  the  consent  order  fund.  We 
do  not  agree  with  this  proposition.  In 
view  of  the  close  affiliation  of  BFOC  and 
Bayside.  it  would  be  inappropriate  to 
grant  a  refund  to  BFOC  even  if  the  firm 
made  payments  to  its  customers, 
because  the  refund  would  effectively 
inure  to  Bayside.  See  Aztex  Energy  Co., 
12  DOE  I  85,116  at  88.359  n.2  (1984) 
(affiliates  not  eligible  for  refunds);  cf. 
Holly  Energy.  Inc.,  12  DOE  \  83.038 
(1985).  Since  BFOC  and  Bayside  have 
common  ownership  and  management, 
they  should  be  viewed  as  one  firm  for 
purposes  of  this  refund  proceeding.  If 
Bayside  wished  to  recieve  credit  for  any 
refunds  it  or  BFOC  may  have  made  to 
their  customers,  the  proper  place  to 
raise  such  a  claim  was  in  the 
negotiations  which  led  to  the  Bayside 
Consent  Order.  It  would  be  contrary  to 
the  restitutionary  purposes  of  this 
proceeding  for  us  to  consider  such  a 
claim  in  this  special  refund  proceeding. 
See  Citronelle-Mobile  Gathering,  Inc.  v. 
Edwards,  669  F.2d  717  (Temp.  Emer.  Ct. 
App.)  cert,  denied,  459  U.S.  877  (1982). 
We  therefore  reject  BFOC's  comments 
regarding  the  showing  of  injury  required 
of  resellers  and  retailers. 

The  PD&O  also  proposed  certain 
presumptions  which  have  been  used  in 
many  prior  refund  cases.  First,  the 
PD&O  made  a  presumption  that  the 
alleged  overcharges  were  dispersed 
equally  in  all  gallons  of  refined 
petroleum  products  sold  by  the  consent 
order  firms  during  the  relevant  consent 
order  period.  This  presumption  is  also 
referred  to  as  a  volumetric  refund 
amount.  We  have  not  received  any 
comments  objecting  to  the  volumetric 
presumption,  and  therefore  we  will 
adopt  it  in  this  proceeding.  Second,  the 
PD&O  proposed  a  presumption  of  injury 


'To  the  extent  BFOC*  comments  are  intended  to 
have  relevance  to  any  other  potential  claimants,  it 
suffices  to  say  that  it  is  extremely  unlikely  that  any 
reseller  that  is  unaffiliated  with  one  of  the  consent 
order  firms  would  have  made  refunds  to  its 
customers  to  compensate  them  for  its  supplier's 
alleged  overcharges  prior  to  the  receipt  of  an 
equivalent  refund  from  that  supplier.  (It  is  highly 
unlikely  that  such  a  reseller  would  even  have 
known  the  nature  and  extent  of  its  supplier's 
alleged  overcharges.) 


with  respect  to  small  claims.  As 
discussed  below,  we  will  also  adopt  this 
presumption  in  the  proceeding. 

Presumptions  in  refund  cases  are 
specifically  authorized  by  applicable 
DOE  procedural  regulations.  Section 
205.282(e)  of  those  regulations  states 
that: 

In  establishing  standards  and  procedures 
for  implementing  refund  distributions,  the 
Office  of  Hearings  and  Appeals  shall  take 
into  account  the  desirability  of  distributing 
the  refiuid  in  an  efTicient,  effective  and 
equitable  manner  and  resolving  to  the 
maximum  extent  practicable  all  outstanding 
claims.  In  order  to  do  so,  the  standards  for 
evaluation  of  individual  claims  may  be  based 
upon  appropriate  presumptions. 

10  CFR  205.282(e).  The  presumptions 
that  were  set  forth  in  the  PD&O.  and  are 
being  adopted  here,  permit  claimants  to 
participate  in  the  refimd  process  without 
incurring  disproportionate  expenses, 
and  enable  the  OHA  to  consider  refimd 
applications  in  the  most  efficient  way 
possible  in  view  of  the  limited  resources 
available. 

The  volmetric  refund  presumption 
assumes  that  alleged  overcharges  were 
spread  equally  over  all  gallons  of 
products  marketed  by  a  particular  firm. 
In  the  absence  of  better  information,  this 
assumption  is  sound  because  the  DOE 
price  regulations  generally  required  a 
regulated  firm  to  account  for  increased 
costs  on  a  firm-wide  basis  in 
determining  its  prices. 

In  the  PD&O,  we  stated  that  the 
information  available  in  the  ERA  files 
pertaining  to  the  audits  of  the  four 
consent  order  firms  is  insufficient  to 
base  refunds  on  the  amount  each 
individual  applicant  was  allegedly 
overcharged.  The  ERA  audit  files 
identify  a  number  of  customers  who 
purchased  refined  petroleum  products 
directly  from  each  consent  order  firm 
during  the  consent  order  periods,  but  do 
not  set  forth  any  specific  alleged 
overcharge  amounts  for  these 
customers.  Accordingly,  we  will  use  the 
volumetric  method  to  allocate  the 
consent  order  funds.*  The  volumetric 
refund  amounts,  determined  by  dividing 
each  consent  order  fund  by  the 
estimated  total  volume  of  refined 
petroleum  products  sold  by  the  consent 
order  firm  during  the  relevant  consent 


'We  recognize,  however,  that  the  impact  of  a 
firm's  pricing  practices  on  an  individual  purchaser 
could  have  been  greater,  and  any  purchaser  will 
therefore  be  allowed  to  file  a  refund  application 
based  on  a  claim  that  it  suffered  a  disproportionate 
injury  as  a  result  of  the  pricing  practices  of  one  of 
the  consent  order  firms  during  the  relevant  audit 
period.  A  refund  application  for  an  amount  greater 
than  the  amount  calculated  using  the  volumetric 
presumption  must  document  the  disproportionate 
impact  of  the  alleged  overcharges.  See.  e.g..  Amtel, 
Inc.,  12  DOE  ^  85,073  at  88.233-34  (1984). 


order  period,  are  set  forth  in  Appendix 
A. 'In  each  case,  a  successful  applicant 
will  recieve  a  volumetric  refund  amount 
for  each  gallon  of  gasoline  which  it 
purchased  from  the  consent  order  firm. 
The  interest  which  has  accrued  on  the 
money  in  each  escrow  account  will  lie 
added  to  the  refund  of  each  successful 
applicant  in  proportion  to  the  size  of  its 
refund. 

We  will  also  establish  a  small  claims 
presumption  as  proposed  in  the  PDftO. 
We  have  received  comments  from  the 
State  of  North  Carolina  objecting  to  the 
use  of  such  a  presumption  for  reseller 
claimants  in  the  present  proceeding. 
Specifically,  North  Carolina  objects  to 
the  statement  in  the  PD&O  that  a  small 
claims  presumption  is  neceMvy  to 
insure  administrative  efficiency  and 
reasonable  cost  to  the  claimant  stating 
that  "it  is  incongruous  to  believe  that 
resellers  would  retain  the  necessary 
records  of  purchases — and  yet  not  retain 
records  of  their  sales  and  associated 
prices."  .See  Comments  Filed  by  North 
Carolina,  September  10, 1984,  at  2. 

After  careful  consideration,  we  find 
this  argument  to  be  unpersuasive.  As  we 
pointed  out  in  the  PD&O.  the 
presumption  that  claimants  seeking 
smaller  refunds  were  injured  by  the 
pricing  practices  settled  in  the  Consent 
Orders  is  based  on  a  number  of 
considerations.  See,  e.g^  Uban  Oil  Co.,  9 
DOE  \  82,541  (1982).  First,  there  may  be 
considerable  expense  involved  in 
gathering  the  data  needed  to  support  a 
detailed  claim  of  injury.  In  order  to 
prove  such  a  claim,  an  applicant  must 
compile  and  submit  detailed  factual 
information  regarding  the  impact  of 
alleged  overcharges  which  took  place 
many  years  ago.  As  we  noted  in  the 
PD&O.  this  procedure  is  generally  time- 
consuming  and  expensive  and  in  the 


'The  Consent  Orders  entered  into  with  Baywle. 
Butler,  and  Glover  required  the  finna  to  remit  lo  the 
DOE  $51,727.  $13.5(n.  and  $45,042.08.  respectiveiy. 
As  a  result  of  interest  which  accrued  an  theae 
amounts  prior  to  payment,  however,  these  firm* 
have  paid  to  the  DOE  S83.558.33.  Sl-.834in.  and 
$87,782.83.  respectively.  The  volumetric  facton  far 
Bayside.  Butler,  and  Glover  have  been  calculated 
using  these  latter  figures.  In  addition,  because  of  tbe 
available  ERA  audit  files  provide  only  (lartial  tale* 
volume  data  regarding  the  motor  gasoline  sold  by 
Butler  and  Bayside  during  tbe  relevant  consent 
order  period,  we  have  extrapolated  sales  volume 
Figures  for  these  two  firms  from  the  available  audit 
data. 

The  Central  Consent  Order  required  CentrmI  lo 
remit  S54.7gg,12  to  the  DOE  in  four  yearly 
installments  from  October  1, 1979  through  October 
1, 1982.  As  of  |une  30, 1965,  however.  Central  had 
paid  only  S41.099.34.  If  Central  does  not  remit  tbe 
remainder  of  the  consent  order  monies  before  tbe 
processing  of  refund  applicationa  in  this  proceeding, 
the  volumetric  refund  amount  used  for  calculating 
refunds  to  Central's  customers  will  have  be  reduced 
proportionately. 
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case  of  small  claims,  the  cost  to  the  Ttrm 
of  gathering  this  factual  information  and 
the  cost  to  the  OHA  of  analyzing  it  may 
be  many  times  the  expected  refund 
amount,  in  the  present  case,  many  (and 
in  Bayside's  case,  all)  of  the  relevant 
transactions  took  place  over  11  years 
ago.  and  we  recognize  that  obtaining 
even  purchase  records  may  be  difficult 
for  some  of  the  claimants.  We  reject 
North  Carolina's  unsubstantiated 
assertion  that  small  claimants  who  have 
purchase  records  from  11  years  ago 
would  necessarily  also  have  the  type  of 
data  required  to  show  that  they  did  not 
pass  through  the  price  increases 
implemented  by  rtie  consent  order  firms. 
The  type  of  data  required  to  make  a 
detailed  showing  of  cost  absorption, 
including  data  showing  banks  of 
unrecouped  costs,  is  much  more  difficult 
to  extract  or  derive  from  a  firm's 
accounting  records  than  are  purchase 
volume  figures  that  are  readily  available 
from  copies  of  invoices  the  firm  may 
have  retained.  Therefore,  as  we  stated 
in  the  PD&O,  we  are  convinced  that 
failure  to  allow  this  type  of  simplified 
application  procedure  for  small  claims 
could  deprive  injured  parties  of  the 
opportunity  to  obtain  a  refund. 

Second,  as  we  stated  in  the  ¥D&0,  the 
use  of  this  presumption  is  desirable  from 
an  administrative  standpoint,  because  it 
allows  the  OHA  to  process  a  large 
number  of  refund  claims  quickly  asd  to 
use  its  limited  resources  more 
efficiently.  As  of  July  5, 1985.  the  Office 
of  Hearings  and  Appeals  was  evaluating 
approximately  3,780  applications  for 
first-stage  refunds  in  over  170 
proceedings.  In  addition,  there  were 
approximately  150  pending  refund 
proceedings  in  which  applications  for 
refund  will  be  accepted  in  the  near 
future.  In  order  to  process  expeditiously 
this  case  load,  it  is  essential  to  use  a 
small  claims  presumption  like  that 
proposed  in  the  PD&O. 

Finatty,  as  %ve  mrted  in  the  FV&O,  it  is 
clear  that  claimants  seeking  smaller 
refunds  in  this  proceeding  did  purchase 
covered  products  from  one  of  the 
consent  arder  firms  and  were  in  the 
chain  of  distribution  where  the  alleged 
overcharges  occurred.  Therefore,  they 
bore  some  of  the  impact  of  the  alleged 
overcharges,  at  least  initially.  The  use  of 
a  small  claims  presumption  eliminates 
the  need  for  a  claimant  to  submit,  and 
the  OHA  to  analyze,  detailed  proof  of 
what  happened  downstream  of  that 
initial  impact.  We  have  therefore 
determined  that  reseller  and  retailer 
applicants  in  this  proceeding  should  be 
eligible  to  receive  refirnds  based  on  a 
presumption  of  injury  for  small  claims. 


Under  the  presumption  we  are 
adopting,  a  reseller  or  retailer  claimant 
will  not  be  required  to  submit  any 
additional  evidence  of  injury  beyond 
purchase  volumes  if  its  refund  claim  is 
based  on  purchases  at  or  below  a 
threshold  level. •The  PD&O  expressed 
the  threshold  in  terms  of  a  ceiling  on 
purchases  from  the  consent  order  firm. 
However,  in  Texas  Oil  &  Gas  Corp.,  12 
DOE  I  85,069  (1984),  we  noted  that 
describing  the  threshold  in  terms  of  a 
dollar  amount  rather  than  a  purchase 
volume  figure  would  better  effectuate 
our  goal  of  facilitating  disbursements  to 
applicants  seeking  relatively  small 
refunds.  Id.  at  8a210.  We  therefore  %vill 
adopt  the  same  approach  in  this  case. 
The  adoption  of  a  threshold  level  below 
which  a  claimant  is  not  required  to 
submit  any  further  evidence  of  injury 
beyond  volumes  purchased  is  based  on 
several  factors.  As  noted  above,  we  are 
especially  concerned  that  the  cost  to  the 
applicant  and  the  government  of 
compiling  and  analyzing  information 
sufficient  to  show  injury  not  exceed  the 
amount  of  the  refund  to  be  gained.  In  the 
present  case,  we  believe  that  the 
establishment  of  a  presumption  of  injury 
for  all  claims  of  SS.GOO  or  less  is 
reasonable.* See  id;  Marion  Corp.,  12 
DOE  t  85.014  (1984). 

In  addition  to  the  presumptions  we 
are  adopting,  we  are  making  a  finding 
that  end-users  or  ultimate  consumers, 
including  businesses  that  are  unrelated 
to  the  petroleum  industry,  were  injured 
by  the  alleged  overcharges  settled  in  the 
Consent  Orders.  Unlike  regulated  firms 
in  the  petroleum  industry,  members  of 
this  group  generally  were  not  subject  to 
price  controls  during  the  consent  order 
period,  tmd  thus  were  not  required  to 


'Resellers  who  made  only  spot  purchases  from 
the  consent  order  fimis  will  be  presumed  to  have 
suffered  no  injury.  They  will  therefore  be  ineligible 
for  any  refund,  even  a  refund  at  or  below  the 
threshold  level.  Ab  we  have  previously  slated  with 
respect  to  spot  purchasers: 

[T]hose  customers  tend  to  have  considerable 
discretion  in  where  and  when  to  make  purchases 
and  would  therefore  not  have  made  spot  market 
purchases  of  |the  firm's  product]  at  increased  price* 
unless  they  were  able  to  pass  throu^  the  full 
amount  of  (the  firm's]  quoted  seUing  price  at  the 
time  of  purchase  to  their  own  customers. 

Vickert.  B  DOE  at  BS,39ft-07.  See  Office  of  Special 
Couniel.  10  OOEt  a5.Mfl  at  88,200  (1962).  The  same 
rationale  holds  true  in  the  present  case. 
Accordingly,  in  order  to  overcome  the  rebuttable 
presumption  that  they  were  net  injured,  in  addition 
to  the  proof  of  injury  required  of  those  resellers 
claiming  more  than  the  threshold  amount,  any 
reseller  claimant  who  was  a  spot  purchaser  must 
submit  additional  evidence  to  establish  that  it  was 
unable  to  exercise  coiMiderable  discretion  as  to 
where  and  when  it  made  the  purchase(s)  on  which 
its  refund  claim  is  based. 

*  As  in  prior  refund  cases,  resellers  whose 
potential  refund  exceeds  the  threshold  amount  may 
elect  to  apply  for  a  refund  based  on  the  threshold 
amount. 


keep  records  which  justified  selling 
price  increases  by  reference  to  cost 
increases.  For  these  reasons,  an  analysis 
of  the  impact  of  the  alleged  overcharges 
on  the  final  prices  of  non-petroleum 
goods  and  services  would  be  beyond  the 
scope  of  a  special  refund  proceeding. 
See  Office  of  Enforcement.  10  DOE 
^  85.072  (1983):  See  also  Texas  Oil »  Gas 
Corp.,  12  DOE  at  88.209.  and  cases  cited 
therein.  We  have  therefore  concluded 
that  end-users  of  refined  petroleum 
products  purchased  from  one  of  the 
consent  order  firms  need  only  document 
their  purchase  volumes  from  the  firm  to 
make  a  sufficient  showing  that  they 
were  injured  by  the  alleged 
overcharges.'" 

We  shall  also  adopt  our  proposal  to 
establish  a  minimum  amount  of  $15  for 
refund  claims.  We  have  found  through 
our  experience  in  prior  refund  cases  that 
the  cost  of  processing  claims  in  which 
refunds  are  sought  for  amounts  less  than 
$15  outweighs  the  benefits  of  restitution 
in  those  situations.  See.  e.g.,  Uban  Oil 
Co..  9  DOE  at  85.225.  See  also  10  CFR 
205.286(b). 

IV.  Application  for  Refund  Procedures 

We  have  determined  that  the 
procedures  described  in  the  PD&O  are 
the  most  equitable  and  efficacious 
means  of  distributing  the  four  consent 
order  funds.  Accordingly,  we  shall  now 
accept  applications  for  refunds  from 
customers  who  piu-chased  refined 
petroleum  products  from  the  consent 
order  firms  during  the  relevant  consent 
order  periods. " 

In  order  to  receive  a  refimd,  each 
claimant  will  be  required  to  report  the 
monthly  volume  of  refined  petroleum 
products  purchased  from  one  of  the 
consent  order  firms  for  which  it  is 
claiming  a  refund.  It  must  also  state  how 


'"The  Bayside  Consent  Order  required  Baysidelo 
refund  S618  directly  to  one  of  Its  end-user 
customers,  the  Environmental  Protection  Agency  of 
New  York  City  (EPA/NYC).  This  sum  represents  a 
pro  rata  portion  of  the  amount  Bayside  allegedly 
overcharged  EPA/NYC  during  the  period  November 
1. 1973  through  March  12. 1074.  according  to  a 
Notice  of  Probable  Violation  issued  to  Bayside  on 
February  8. 1979.  In  light  of  this  direct  refund  by 
Bayside.  we  proposed  in  the  PD&O  that  EPA/NYC 
be  ineligible  for  a  further  refund  based  on  its 
purchases  during  that  period.  We 'have  received  no 
comments  on  this  proposal,  and  therefore  will  adopt 
it  in  this  proceeding.  EPA/NYC  may  be  eligible, 
however,  for  a  refund  based  on  any  purchases  it 
made  from  Bayside  during  the  remainder  of  the 
consent  order  period.  Kdarch  13, 1974  through  April 
30, 1974. 

"At  this  time  we  are  unable  to  determine  valid 
addresses  for  many  of  the  potential  claimants  in 
these  prooeedings  We  will  therefore  request  the 
consent  order  firms'  assistance  in  locating  the  Tirms 
set  forth  in  the  Appendices  In  addition,  we  intend 
to  publicize  these  proceedings  in  local  newspapers 
in  the  areas  where  the  consent  order  firms 
conducted  business. 
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it  used  the  refined  petroleum  products, 
i.e..  whether  it  was  a  reseller  or  an 
ultimate  consumer.  Retailers  and 
resellers  who  request  refunds  in  excess 
of  the  $5,000  threshold  amount  must 
submit  evidence  to  establish  that  they 
did  not  pass  on  the  alleged  overcharges 
to  their  customers.  In  addition,  each 
applicant  must  state  whether  there  has 
been  a  change  in  ownership  of  the  firm 
since  the  relevant  audit  period  and  must 
provide  the  names  and  addresses  of  any 
other  owners.  If  there  has  been  a  change 
in  ownership,  the  applicant  should 
either  state  the  reasons  why  the  refund 
should  be  paid  to  the  applicant  rather 
than  the  other  owners  or  provide  a 
signed  statement  from  the  other  owners 
indicating  that  they  do  not  claim  a 
refund.  Applicants  should  also  report 
any  past  or  present  involvement  as  a 
party  in  DOE  enforcement  proceedings. 
If  these  proceedings  have  been 
terminated,  the  applicant  should  furnish 
a  copy  of  the  final  Order  issued  in  the 
matter  and  indicate  the  status  of  any 
remedial  action  required  by  the  Order.  Jf 
the  proceeding  is  ongoing,  the  applicant 
should  briefly  describe  the  proceeding 


and  its  current  status.  The  applicant  is 
under  a  continuing  obligation  to  keep 
the  OHA  informed  of  any  change  in 
status  while  its  refund  application  is 
pending.  See  10  CFR  205.9(d). 

All  applications  must  be  filed  in 
duplicate  and  must  be  received  vtnthin 
90  days  after  publication  of  this 
Decision  and  Order  in  the  Federal 
Register.  Each  application  must  be  in 
writing,  signed  by  the  applicant,  and 
specify  that  it  pertains  to  either  the 
Bayside  Consent  Order  Fund  (Case  No. 
HEF-0035),  the  Butler  Consent  Order 
Fund  (Case  No.  HEF-0046),  die  Central 
Consent  Order  Fund  (Case  No.  HEF- 
0047),  or  the  Glover  Consent  Order  Fund 
(Case  No.  HEF-0081).  A  copy  of  each 
application  will  be  available  for  public 
inspection  in  the  Public  Docket  Room  of 
the  Office  of  Hearings  and  Appeals.  Any 
applicant  who  believes  that  its 
application  contains  confidential 
information  must  so  indicate  and  submit 
two  additional  copies  of  its  application 
from  which  the  information  that  the 
applicant  claims  is  confidential  has  been 
deleted.  Each  application  must  also 
include  the  following  statement:  "I 


swear  (or  affirm)  that  the  information 
submitted  is  true  and  accurate  to  the 
best  of  my  knowledge  and  belief."  See 
10  CFR  205.283(c):  16  U^.C  lOOL  fal 
addition,  the  applicant  should  furnish  us 
with  the  name  and  telephone  number  of 
a  person  who  may  be  contacted  by  this 
Office  for  additional  information 
concerning  the  application.  All 
applications  should  be  sent  to:  Office  of 
Hearings  and  Appeals,  Department  of 
Energy.  1000  Independence  Ave..  SW.. 
Washington.  DC  20585. 
It  Is  Therefore  Ordered  That 

(1)  Applications  for  refunds  from  the 
funds  remitted  to  the  Department  of 
Energy  by  the  consent  order  finns  listed 
in  Appendix  A  to  this  Decision  and 
Order  may  now  be  filed. 

(2)  All  applications  must  be  filed  no 
later  than  90  days  after  publication  of 
this  Decision  and  Order  in  the  FadanI 
Register. 

Dated:  August  1. 1985. 

Tbomas  O.  Mann. 

Acting  Director,  Office  of  Hearings  and 
Appeals. 


Appendix  A 


Nameol  firm 

Conaem  order  period 

Coraent 

order 
■nounl' 

■?=■ 

Bayside  Fu*  OM.  Depot  CoTJOfation.  510  Socket!  Sireet.  Brooklyn, 

Nov.  1.  1973  to  Apr.  30.  1974 

Oct   1.  1973  to  Sepl  16.  197t _... 

$83,569.33 

17.134.01 

54.79912 
e7.782.S3 

Mo    ?  '*f  tl^OW     ,                          

«OJ0HM 

NY  11231. 
Bullef  Petroleum  Corpofaton.  106  HomenKOod  Drive.  Butler.  PA 

16001 
Central  Oil  Co..  728  Broadway  Street,  Raynham.  MA  02767 

Nov.  1,  1973  to  Oct  3.  1974 _._ 

Nov   1.  1973  to  Feb.  28.  1976 

Mmnr  Girvikrm  Hn  7  Hnatni  P> 

S0j01734 

Lawrence  H  Gtover.  675  Medlord  Road.  Patchogue.  NY  11772 

S0O2H8 

'  See  Footnote' 


Appendix  B-1 

Customers  Identified  in  the  Bayside 
Audit  File 

AR  Fuel  ' 

Bandolene  Fuel  ' 

Bayside  Fuel  Oil  Corporation  ' 

Blue  Diamond 

Cameo  Coal  Fuel  * 

Carrier  Fuel 

City  of  New  York  Environmental 

Protection  Agency 
Empire  State 
Greater  Fuel  Corp. 
Heatfast  Fuel  Oil 
LaForgia  Fuel  ' 
S.J.  Minerva 
Osher  &  Reiss 
Radish  Bros.  ' 


'  Copies  of  the  PD»0  were  sent  to  these  firms  but 
were  returned  to  this  Office  unclaimed.  Although 
we  will  therefore  not  send  copies  of  the  final 
Decision  and  Order  to  these  firms,  they  are  still 
eligible  to  apply  for  a  refund  in  this  proceeding. 

'As  discussed  in  the  Decision  and  Order.  Bayside 
Fuel  Oil  Corporation  is  ineligible  to  receiNT  a 
refund. 


V.  Savino 
Sco  Fuel  • 
Trojan  Fuel  Oil 
Troy  Fuel 

Appendix  B-2 

Customers  Identified  in  the  Butler  Audit 
File 

Addresses  Known 

Peter  Busi 

Greater  Pittsburgh  Service  Corp. 

Rodney  Lipsomb 

Oxygen  Emergency  Supply  Co. 

Addresses  Unknown 

Anderson  Car  Wash 

Anderson  Service 

Anderson's  Texaco 

Leroy  Andrews 

Anke  Excavating 

Ariaco 

Arts  Country  Store 

Tom  Barger 

Beale's 

I.M.  Beatty 

George  Beck's 


Begger 

Jim  Benton 

Best  Tire 

Beverage  Management 

Bill's  Tire 

Bi-Rite  Oil  Company 

Brayman  Construction  Co. 

Buchler  Trucking 

Randy  Burr 

Peter  Busi 

Butler  Vulcanizing 

Calvin  Texaco 

Roger  Cameron 

John  Campbell 

E.  Carben 

Cameis 

Casde  Rubt>er 

Cirilla's 

Clinton  Oil 

Dean  Cooper 

Wade  Cooper 

Edwards 

Elias 

R.  Elliott 

Fardily  Tire  Sales 

Fawley's 
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Fisher 

Five  Points 

Flanders 

Garzoney  Texaco 

Group  Service  Station 

Paul  Haas 

Hammond  Garage 

Hartman  Oil 

Helfrich 

Henning 

Herits 

Bill  Hesidence 

Highland  Paving 

Chuck  Holben 

Homewood  Garage 

Hununel's 

Hunter's  Tire  Sales 

Irwin's  Rustproofing 

J&D  Texaco 

Jenkins  Car  Wash 

Jemis  Airsound 

Joe's  Texaco 

Jean  Kaiser 

Kissick 

Edward  Kudlac 

Klug 

Kyle's 

Bill  Coring 

Comer's 

Crarajis 

Crevar  Brother 

F.  Chmchen 

Croup's  Texaco 

Dasou 

Darrow  Marina 
Dave's  Marina 
William  Davis 
Dibello  Service 
Tom  Dixon 
Debra  Manuel 
Lou  Magnatta 
Mark  Lines 
Martin  Tire 
M.  Mastows 
Melin  &  Son 
Mike's  &  Sons 
Moran  Carpets 
Morgan's  East 
Morgan's  North 
Morgan's  West 
M.  Mostowy 
Muddy  Creek  Twp. 
Northway  Car  Wash 
Novak's 

Osborne  Builders 
P.  Olfe 

David  Pollick 
Presto  Texaco 
Stewart  Bee 
Sam  Price 
Prior's  Truck  Stop 
Edward  Rapur 
jerry  Rice's  Service 
Rikal's 
C.H.  Riley 
C.L  Risch 
Risch  Store 
Riverside  Car  Wash 
Rod's  Texaco 


Roger's  Texaco 

Ruffer 

L  Saaliner 

Sacchan 

Laasky 

Lambert's  Texaco 

Don  Lenning 

Logan  Farm 

M&S  Backhow 

Mike  Mastoway 

McClarin 

L  McGinnis 

McKissick 

McNeilly  Car  Wash 

Fred  Mackey 

Macko  Texaco 

K.  McKossick 

Main  Street  Texaco 

Schubert's 

Mel  Schwartz 

Seaham 

Sechen  Limestone 

Seven-Eleven  ±115 

Seven-Eleven  ±128 

Seven-Eleven  Indiana 

Seven-Eleven  Neville  Island 

George  Shockey 

Skander  Tire 

Carl  Smith 

Larry  Smith 

Neil  Snyder 

Soldshetter 

Leroy  Spalinger  * 

Stewart  Bee 

Star  Glo  Car  Wash 

Sutton's  Gas-O-Mat 

Neil  Szcyski 

Thomas 

Dave  Trapina 

Wexford  Tire  Company 

Twin  Willows 

V.W.  Williams 

Voelker 

Vurko 

Zanella's 

Zapp's 

Zapsick 

Zassick 

Zekler 

Appendix  B-^ 

Customers  Identified  in  the  Central 
Audit  File 

Airport  Service  Station 
Albert's  Service  Station 
LG.  Balafour  Co. 
Belmiro  Barras 
Belben's  Service  Station 
Berkley  Common  Garage 
Bernard's  Service  Station  ' 


'  Copies  of  the  PD&O  were  sent  to  these  firms  but 
were  returned  to  this  Office  unclaimed.  Although 
we  will  therefore  not  send  copies  of  the  Rnal 
Decision  and  Oder  to  these  firms,  they  are  still 
eligible  to  apply  for  a  refund  in  this  proceeding. 


Biss  Lumber  Co.,  Inc. 

Bridgewater  Motor  Sales.  Inc. 

Caffee  Farm 

Cataloni's  Service  Station 

A.L.  Cedergren  ' 

Chickering's  Sunnyside  Station 

Cobb's  General  Store 

Coffee  Service,  Inc  (C&F  Foods)  * 

Crosby's  Service  Station 

Arthur  DeMattos 

Easton  Coimty  Club,  Inc. 

John  M.  Evangelho 

Fagerberg's  Garage 

John  Femandes 

Ferriera  Farms 

Ben  Flint 

G  &  B  Welding 

Antone  Gomes 

Hallock's  Puritan  Market 

O.H.  Hansen 

Harodite  Company 

Ralph  S.  Hayward 

Kenneth  Horton 

Hotz  Brothers  Mink  Farm 

William  Houghton 

Instron  Corporation 

J.&R.  Farm,  Inc. 

Jackson  Brothers 

Winner's  Circle 

Kris  Getty 

A.C.  Lawton 

Linton's  Variety 

Marion  Lumber  Co. 

O.J.  Moitoza 

Howard  D.  Moquin 

CM.  Munroe  ' 

Murphy's  Garage 

Nemasket  Bottling  ' 

Norton  Center  Garage 

Norton  Golf  Coiu-se 

Antone  Oliveira 

Roy  C.  Oman 

Orsine's  Garage 

Poquoy  Brook  Country  Club 

Joseph  Quintal 

Robertson  Homes,  Inc. 

Rock  Village  Store 

Ruggiero's  Service  Station 

E.  Sabalewski 

Scott's  Service  Station 

Segransett  Cotmtry  Club 

Arthur  M.  Sharp 

Simond's  Garage  * 

South  Main  Street  Variety 

Souza  Brothers 

Stanley's  Motor  Sales 

Merle  Stetson 

SAS  Lumber  Company 

Super  Tire 

Arthur  Turner  ' 

Ventura  Grain  Co.,  Inc. 

Westville  Garage 

Wiksten  Brothers  Dairy 

Willow  Tree  Poultry  Farm 

Russell  W.  Wilson 


Appendix  B-4 

Customers  Identified  in  the  Glover 
Audit  File 

loseph  Biscay 

Robert  Brandt 

Crady  Brooks  ' 

Silas  Coleman  ' 

George  Dorsett  ' 

Albert  Evans 

D.  Miller  Simmons  ' 

N.  Stevenson  ' 

Mozell  Walker ' 

James  Wilson  ' 

(FR  Doc.  85-19000  Filed  8-&-85;  8:45  amj 

BiaiNG  CODE  64SO-01-M 


Implementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals.  DOE. 

ACTION:  Notice  of  Implementation  of 
Special  Refund  Procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
announces  the  procedures  for  filing 
Applications  for  Refund  from  a  fund  of 
$1,800,000  obtained  from  Oneok.  Inc.. 
formerly  Oklahoma  Natural  Gas.  Inc.,  in 
settlement  of  enforcement  proceedings 
brought  by  DOE's  Economic  Regulatory 
Administration. 

DATE  AND  ADDRESS:  Applications  for 
refund  must  be  postmarked  by 
November  7, 1985,  should  conspicuously 
display  a  reference  to  case  number 
HEF-0571.  and  should  be  addressed  to: 
Office  of  Hearings  and  Appeals, 
Department  of  Energy,  1000 
Independence  Avenue.  SW.. 
Washington.  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT 

Thomas  O.  Mann,  Deputy  Director, 
Office  of  Hearings  and  Appeals.  1000 
Independence  Avenue.  SW.. 
Washington,  DC  20585  (202)  252-2094. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  §  205.282(c)  of  the 
procedural  regulations  of  the 
Department  of  Energy.  10  CFR 
205.282(c).  notice  is  hereby  given  of  the 
issuance  of  the  Decision  and  Order  set 
out  below.  The  Decision  and  Order 
establishes  procedures  to  distribute 
funds  obtained  as  a  result  of  a  consent 
order  between  Oneok,  Inc.,  and  the 
DOE.  The  consent  orders  settled  certain 
disputes  between  DOE  and  Oneok 
concerning  possible  violations  of  DOE 
price  regulations  with  respect  to  the 
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'  Copies  of  ttje  PD&O  were  sent  lo  these  firms  but 
were  returned  to  this  Office  unclaimed.  Although 
we  will  therefore  not  send  copies  of  the  final 
Decision  and  Order  to  these  firms,  they  are  still 
eligible  to  apply  for  a  refund  in  this  proceeding. 


firm's  sales  of  covered  natural  gas 
liquids  and  natural  gas  liquid  products 
during  the  period  August  1973  through 
January  1981. 

Any  members  of  the  public  who 
believe  that  they  are  entitled  to  a  refund 
in  this  proceeding  may  file  Applications 
for  Refund.  All  Applications  should  be 
postmarked  by  November  7. 1985,  and 
should  be  sent  to  the  address  set  forth  at 
the  beginning  of  this  notice. 
Applications  for  refunds  must  be  filed  in 
duplicate  and  these  applications  will  be 
made  available  for  public  inspection 
between  the  hours  of  1:00  and  5:00  p.m.. 
Monday  through  Friday,  except  federal 
holidays,  in  the  Public  Docket  Room  of 
the  Office  of  Hearings  and  Appeals, 
located  in  Room  lE-234. 1000 
Independence  Avenue.  SW.. 
Washington.  DC  20585. 

Dated:  August  2.  1985. 

Thomas  O.  Mann, 

Acting  Director,  Office  of  Hearings  and 
Appeals. 

DecisioD  and  Order  of  the  Department  of 
Energy 

Implementation  of  Special  Refund 
Procedures 

Name  of  Firm:  Oneok.  Inc. 

Date  of  Filing:  March  11. 1985. 

Case  Number  HEF-0571. 
August  2. 1985 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Ecomonic  Regulatory  Administation 
(ERA)  may  request  the  Office  of 
Hearings  and  Appeals  (OHA)  to 
formulate  and  implement  a  specially- 
designed  process  to  distribute  funds 
obtained  at  the  resolution  of  an 
enforcement  proceeding  in  order  to 
remedy  the  effects  of  alleged  or  acutal 
violations  of  DOE  regulations.  10  CFR 
Part  205.  Subpart  V.  Pursuant  to  the 
provisions  of  Subpart  V.  on  March  11. 
1985.  the  ERA  filed  a  Petition  for  the 
Implementation  of  Special  Refund 
Procedures,  in  connection  with  a  consent 
order  that  it  entered  into  with  Oneok. 
Inc.  (Oneok). 

On  May  28. 1985,  we  issued  a 
Proposed  Decision  and  Order  tentatively 
setting  forth  procedure^  to  distribute 
refunds  to  parties  who  were  injured  by 
Oneok's  alleged  violations.  In  the 
proposed  decision  we  described  a  two- 
stage  process  for  the  distribution  of  the 
funds  made  available  by  the  Oneok 
consent  order.  In  the  first  stage,  we 
would  refund  money  to  identifiable 
purchasers  of  covered  products  who 
were  likely  injured  by  pricing  practices 
during  the  period  August  19, 1973 
through  January  27. 1981.  This  decision 
describes  the  information  that  a 
purchaser  of  Oneok  covered  products 


should  submit  in  order  to  demonstrate 
eligibility  to  receive  a  portion  of  the 
consent  order  funds.  After  meritorious 
claims  are  paid  in  the  first  stage,  funds 
may  remaining  and  a  second  sta^ 
refund  procedure  may  become 
necessary.  See  generally  Office  of 
Special  Counsel.  10  DOE  f  85.  048  (1982) 
(hereinafter  cited  as  Amoco]  (refund 
procedures  established  for  first  stage 
applicants,  second  stage  refund 
procedures  proposed).  Several  state 
governments  filed  comments  on  the 
proposed  decision  in  this  case,  arguing 
generally  that  the  funds  remaining  after 
completion  of  the  first  stage  refund 
procedure  should  be  distributed  to  the 
states.  We  will  consider  these  comments 
at  a  later  date. 

I.  Jutisdictioo 

We  have  considered  ERA's  Petition 
for  the  Implementation  of  Special 
Refund  Procedures  and  determined  that 
its  is  appropriate  to  establish  such  a 
proceeding  with  respect  to  tfie  Oneok 
consent  order  fund.  In  our  proposed 
decision  and  in  other  recent  decisions, 
we  have  discussed  at  length  our 
jurisdiction  and  authority  to  fashion 
special  refund  procedures.  See,  e^.. 
Office  of  Enforcement  Economic 
Regulatory  Administation:  In  re  Adams 
Resources  and  Energy,  Inc.,  9  DOE 
1  82.553  (1982).  We  have  received  no 
comments  challenging  our  iurisdiction  in 
this  case.  We  will  therefore  grant  EllA's 
petition  and  assume  jurisdiction  over 
the  distribution  of  the  Oneok  consent 
order  funds. 

n.  Background 

Oneok.  formerly  Oklahoma  Natural 
Gas.  owned  controlling  interests  in  five 
gas  processing  plants  in  the  State  of 
Oklahoma  through  its  subsidiary  Oneok 
Exploration  Company  (formerly  ONG 
Exploration).'  A  DOE  audit  of  Oneok's 
records  revealed  possible  regulatory 
violations  with  respect  to  the  firm's 
pricing  of  natural  gas  liquids  (NGL's) 
and  natural  gas  liquid  products  (NC^fs) 
during  the  period  August  19. 1973 
through  December  1981  (hereinafter  the 
consent  order  period).  In  order  to  settle 
all  claims  and  disputes  between  Oneok 
and  the  DOE  regarding  the  firm's 
compliance  with  DOE  regulations  during 
the  period  August  19. 1973  throu^ 


'  The  five  plants  are  located  in  Cimarroa.  B  Reno. 
Gar\'in.  Watooga.  and  Woodward.  Oklahoma. 
Oneok  also  owned  interests  in.  but  did  not  operale 
or  control,  five  other  gas  plants  in  Oklahoma.  Sale* 
from  these  plants  are  not  subject  to  this  rdood 
proceeding.  Oneok  also  sold  large  quantities  of 
natural  gas  during  the  consent  order  period. 
Because  natiiral  gas  was  not  subject  to  regulatton 
by  the  DOE  or  its  predecetaors.  these  sales  are  abo 
not  subfect  to  this  proceeding. 
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Januarj'  27. 1981.  Oneolc  and  the  DOE 
entered  into  a  consent  order  on  October 
4,  1984.  Under  the  terms  of  the  consent 
order,  Oneok  agreed  to  remit  Sl.800,000 
to  the  DOE.  That  sum  is  being  held  in  an 
interest-bearing  escrow  account 
established  with  the  United  States 
Treasury  pending  a  determination  of 
their  proper  distribution,  and  as  of  June 
30, 1985,  the  Oneok  escrow  account  held 
$1,992,990  including  interest.  This 
Decision  concerns  the  distribution  of  the 
funds  in  the  escrow  account,  plus 
accrued  interest. 

m.  Refunds  to  Purchasers 

The  Oneok  settlement  fund  shall  be 
distributed  to  claimants  who  can 
demonstrate  that  they  have  been 
adversely  a^ected  by  Oneok's  alleged 
violations  in  sales  of  NGL's  or  NGLP's 
during  the  consent  order  period.  The 
NGL's  or  NGLP's  purchased  by  these 
claimants  were  purchased  either 
directly  from  Oneok  or  from  other  firms 
in  a  chain  of  distribution  leading  back  to 
Oenok.  In  order  to  receive  a  refund, 
each  claimant  will  be  required  to  submit 
a  schedule  of  its  monthly  purchases  of 
Oneok  covered  products  for  the  period 
August  1973  to  January  1981.  If  the 
product  was  not  purchased  directly  from 
Oneok  the  claimant  must  include  a 
statement  setting  forth  its  reasons  for 
believing  that  the  product  originated 
with  Oneok.  In  addition,  a  reseller  or 
retailer  that  files  a  claim  generally  will 
be  required  to  establish  that  it  absorbed 
the  alleged  overcharges  and  was 
thereby  injured.  To  make  this  showing,  a 
reseller  or  retailer  claimant  will  be 
required  to  show  initially  that  it 
maintained  "banks"  of  unrecovered 
increased  product  costs  in  order  to 
demonstrate  that  it  did  not  subsequently 
recover  those  costs  by  increasing  its 
prices.  See  Office  of  Enforcement.  10 
DOE  H  85.029  at  88,125  (1982)  (herinafter 
cited  as  Ada),  in  addition,  it  will  have  to 
demonstrate  that  it  was  injured  by  the 
alleged  overcharges.  Id. 

As  in  many  prior  special  refund  cases, 
we  will  adopt  certain  presumptions. 
First,  we  will  adopt  a  presumption  that 
the  alleged  overchanges  were  dispersed 
equally  in  all  sales  of  products  made  by 
Oneok  during  the  consent  order  period. 
OHA  has  referred  to  this  presumption  in 
the  past  as  a  volumetric  refund  amount. 
Second,  we  we  will  adopt  a  presumption 
of  injury  with  respect  to  small  claims. 

Presumptions  in  refund  cases  are 
specifically  authorized  by  applicable 
DOE  procedural  regulations.  Section 
205.282(e)  of  those  regulations  states 
that: 

|i]n  establishing  standards  and  procedures 
for  implementing  refund  distributions,  the 
Office  of  Hearings  and  Appeals  shall  take 


into  account  the  desirability  of  distributing 
the  refunds  in  an  efficient,  effective  and 
equitable  manner  and  resolving  to  the 
maximum  extent  practicable  all  outstanding 
claims.  In  order  to  do  so.  the  standards  for 
evaluation  of  individual  claims  may  be  based 
upon  appropriate  presumptions. 

10  CFR  205.282(e).  The  presumptions  we 
will  adopt  in  this  case  are  used  to  permit 
claimants  to  participate  in  the  refund 
process  without  incurring 
disproportionate  expenses,  and  to 
enable  the  OHA  to  consider  the  refund 
applications  in  the  most  efficient  way 
possible  in  view  of  the  limited  resources 
available. 

The  pro  rata,  or  volumetric,  refund 
presumption  assumes  that  alleged 
overcharges  were  spread  equally  over 
all  gallons  of  product  marketed  by  a 
particular  firm.  In  the  absence  of  better 
information,  this  assumption  is  sound 
because  the  DOE  price  regulations 
generally  required  a  regulated  firm  to 
account  for  increased  costs  on  a  firm- 
wide  basis  in  determining  its  prices. 
However,  we  also  recognize  that  the 
impact  on  an  individual  purchaser  could 
have  been  greater,  and  any  purchaser  is 
allowed  to  file  a  refund  application 
based  on  a  claim  that  the  impact  of  the 
alleged  overcharge  on  it  was  greater 
than  the  pro  rata  amount  determined  by 
the  volumetric  presumption.  See,  e.g., 
Sid  Richardson  Carbon  and  Gasoline 
Co.  and  Richardson  Products  Co./ 
SiouxJand  Propane  Co..  12  DOE  H  85,054 
(1984)  and  cases  cited  therein  at  88,164. 

The  presimiption  that  claimants 
seeking  smaller  refunds  were  injured  by 
the  pricing  practices  settled  in  the 
Oneok  consent  order  is  based  on  a 
number  of  considerations.  See,  e.g., 
Uban  Oil  Co.,  9  DOE  H  82,541  (1982).  As 
we  have  noted  in  many  previous  refund 
decisions,  there  may  be  considerable 
expenses  involved  in  gathering  the  types 
of  data  needed  to  support  a  detailed 
claim  of  injury.  In  order  to  prove  such  a 
claim,  an  applicant  must  compile  and 
submit  detailed  factural  information 
regarding  the  impact  of  alleged 
overchanges  which  took  place  many 
years  ago.  This  procedure  is  generally 
time-consuming  and  expensive,  and  in 
the  case  of  smali  claims,  the  cost  (to  the 
firm)  of  gathering  tUs  factural 
information,  and  th*  cost  (to  the  OHA) 
of  analyzing  it,  may  be  many  times 
greater  than  the  expected  refund 
amount.  Failure  to  allow  simplified 
application  procedures  for  small  claims 
would  not  be  cost  effective  and  could 
operate  to  deprive  injured  parties  of  the 
opportunity  to  obtain  a  refund.  The  use 
of  presumptions  is  also  desirable  from 
an  administrative  standpoint,  because  it 
allows  the  OHA  to  process  a  large 
number  of  refund  claims  quickly,  and 


use  its  limited  resources  more 
efficiently.  Finally,  these  smaller 
claimants  did  purchase  covered 
products  from  Oneok  and  were  in  the 
chain  of  distribution  where  the  alleged 
overchanges  occurred.  Therefore,  they 
bore  some  impact  of  the  alleged 
overcharges,  at  least  initially.  The 
presumption  eliminates  the  need  for  a 
claimant  to  submit  and  the  OHA  to 
analyze  detailed  proof  of  what 
happened  downstream  of  that  initial 
impact. 

Under  the  presumptions  we  are 
adopting,  a  refiner,  reseller  or  retailer 
claimant  will  not  be  required  to  submit 
any  additional  evidence  of  injury 
beyond  purchase  volumes  if  its  refund 
claim  is  based  on  purchases  below  a 
threshold  level.  Previous  OHA  refund 
decisions  have  expressed  the  threshold 
either  in  terms  of  a  ceiling  on  purchases 
from  the  consenting  firm,  or  as  a  dollar 
refund  amount.  However,  in  Texas  Oil  & 
Gas  Corp.,  12  DOE  H  85,069  (1984),  we 
noted  that  describing  the  threshold  in 
terms  of  a  dollar  amount  rather  than  a 
purchase  volume  figure  would  better 
effectuate  our  goal  of  facilitating 
disbursements  to  applicants  seeking 
relatively  small  refunds.  Id.  at  88,210. 
We  believe  that  the  same  approach 
should  be  followed  in  this  case.  In  this 
case,  in  view  of  the  volumetric  refund 
amount,  the  length  of  time  covered  by 
the  consent  order,  and  the  products 
involved,  we  believe  that  the 
establishment  of  a  presumption  of  injurj 
for  all  claims  of  $5,000  is  reasonable.^ 
See  Texas  Oil »  Gas  Corp.,  12  DOE 
H  85.069  (1984);  Office  of  Special 
Counsel:  In  the  Matter  of  Conoco,  Inc., 
11  DOE  H  85.226  (1984)  and  cases  cited 
therein. 

In  addition  to  the  presumptions  we 
are  adopting,  we  are  making  a  finding 
that  end-users  or  ultimate  consumers 
whose  business  is  unrelated  to  the 
petroleum  industry  were  injured  by  the 
alleged  overcharges  settled  in  the 
consent  order.  Unlike  regulated  firms  in 
the  petroleum  industry,  members  of  this 
group  generally  were  not  subject  to  price 
controls  during  the  consent  order  period, 
and  they  were  not  required  to  keep 
records  which  justified  selling  price 
increases  by  reference  to  cost  increases. 
For  these  reasons,  an  analysis  of  the 
impact  of  the  alleged  overcharges  on  the 
final  prices  of  non-petroleum  goods  and 
services  would  be  beyond  the  scope  of  a 
special  refund  proceeding.  See  Office  of 
Enforcement,  Economic  Regulatory 
Administration:  In  the  Matter  ofPVM 


*  Any  claimant  whose  potential  refund  exceeds 
the  threshold  amount  may  elect  to  appy  for  a  refund 
based  on  the  threshold  level. 
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on  Associates,  Inc..  10  DOE  I  85,072 
(1983);  see  also  Texas  Oil  a  Gas  Corp.. 
12  DOE  at  88,209  and  cases  cited 
therein.  We  have  therefore  concluded 
that  end-users  of  Oneok  petroleum 
products  need  only  document  their 
purchases  volumes  from  Oneok  to  make 
a  sufflcient  showing  that  they  were 
injured  by  the  alleged  overchanges. 

We  note  that  if  a  refiner,  reseller  or 
retailer  made  only  spot  purchases  from 
Oneok,  it  is  not  likely  to  have  suffered 
an  injury.  As  we  have  previously  stated 
with  respect  to  spot  purchasers: 

(T]hose  customers  tend  to  have 
considerable  discretion  in  where  and  when  to 
make  purchases  and  would  therefore  not 
have  made  spot  market  purchases  of  [the 
Hrm's  product]  at  increased  prices  unless 
they  were  able  to  pass  through  the  full 
amount  of  [the  firm's]  quoted  selling  price  at 
the  time  of  purchase  to  their  own  customers. 

Vickers  at  85,396-«7.  We  believe  the 
same  rationale  holds  true  in  the  present 
case.  Accordingly,  a  spot  purchaser  that 
files  a  claim  should  submit  specific  and 
detailed  evidence  to  establish  that  it 
was  unable  to  recover  the  increased 
prices  it  paid  for  Oneok  petroleum 
products.  See  Amoco  at  88,200. 

A  successful  refund  applicant  will 
receive  a  refund  based  upon  a 
volumetric  method  of  allocating  refunds. 
Under  this  method,  a  volumetric  refimd 
amount  is  calculated  by  dividing  the 
settlement  amount  by  our  estimate  of 
the  total  gallonage  of  products  covered 
by  the  consent  order.  In  the  present 
case,  based  on  the  information  available 
to  us  at  this  time,  the  volumetric  refund 
amount  is  $.006863  per  gallon,  exclusive 
of  interest.'  As  of  June  30, 1985 
accumulated  interest  increased  the  per 
gallon  refund  amount  to  $.007599  per 
gallon. 

As  in  previous  cases,  we  will 
establish  a  minimum  refund  amount  of 
$15.00  for  first  stage  claims.  We  have 
found  through  our  experience  in  prior 
refund  cases  that  the  cost  of  processing 
claims  in  which  refunds  are  sought  for 
amounts  less  than  $15.00  outweighs  the 
benefits  of  restitution  in  those 
situations.  See.  e.g.,  Uban  Oil  Co..  9 
DOE  I!  82,541  at  85,225  (1982). 

IV.  Applications  for  Refund 

After  having  considered  all  the 
comments  received  concerning  the  first 
stage  proceedings  tentatively  adopted  in 
our  May  14, 1985  proposed  decision,  we 
have  concluded  that  applications  for 
refund  should  now  be  accepted  from 


parties  who  purchased  Oneok  NGLs 
and  NGLP's.  An  application  must  be  in 
writing,  signed  by  the  applicant,  and 
specify  that  it  pertains  to  the  Oneok 
Refund  Proceeding,  Case  Number  HEF- 
0571. 

An  applicant  should  indicate  from 
whom  the  NGL's  or  NGLP's  were 
purchased  and,  if  the  applicant  is  not  a 
direct  purchaser  from  Oneok,  it  should 
also  indicate  the  basis  for  its  belief  that 
the  NGL's  or  NGLP's  originated  from 
Oneok.  Each  applicant  should  report  its 
volume  of  purchases  by  month  for  the 
.period  of  time  for  which  it  is  claiming  it 
was  injured  by  the  alleged  overcharges. 
Each  applicant  should  specify  which 
NGLP  it  purchased,  from  which  gas 
plant  the  product  originated,  and  how  it 
used  the  Oneok  product,  including 
whether  it  was  a  reseller  or  ultimate 
consumer.* 

If  the  applicant  is  a  refmer.  reseller,  or 
retailer  applying  for  a  refund  of  greater 
than  $5,000,  it  should  state  whether  it 
maintained  banks  of  unrecouped 
product  cost  increases  from  the  date  of 
the  alleged  violation  through  January  27, 
1981.  An  applicant  who  did  maintain 
banks  should  furnish  the  OHA  with  a 
schedule  of  its  cumulative  banks 
calculated  on  a  quarterly  basis  from 
November  1973  through  January  27, 1981. 
The  applicant  should  also  submit 
evidence  to  establish  that  it  did  not  pass 
on  the  alleged  injury  to  its  customers. 
For  example,  a  firm  may  submit  market 
surveys  or  information  about  changes  in 
its  profit  margins  or  sales  volume  to 
show  that  price  increases  to  recover 
alleged  overcharges  were  infeasible. 
The  applicant  may  also  submit  evidence 
of  the  prices  it  paid  for  products  it 
purchased,  and  a  comparison  of  those 
prices  to  the  prevailing  market  prices  in 
the  same  region. 

All  applicants  should  report  any  past 
or  present  involvement  as  parties  in 
DOE  enforcement  actions.  If  these 
actions  have  terminated,  the  applicant 
should  furnish  a  copy  of  a  final  order 
issued  in  the  matter.  If  the  action  is 
ongoing,  the  applicant  should  briefly 
describe  the  action  and  its  current 
status.  The  applicant  is  under  a 
continuing  obligation  to  keep  the  OHA 
informed  of  any  change  in  status  while 
its  application  for  refund  is  being 
considered.  See  10  CFR  205.9(d). 

Each  application  must  also  include  the 
following  statement:  "I  swear  (or  affirm] 
that  the  information  submitted  is  true 
and  accurate  to  the  best  of  my 
knowledge  and  belief."  See  10  CFR 


'  According  to  the  information  available  to  us 
from  audit  files.  Oneok  sold  262.272.842  gallons  of 
regulated  NGL's  or  NCUJ^s  during  the  consent  order 
period  $1,800,000  divided  by  282.272.842  =  $.006863 
per  gallon. 


*  Refiners  who  use  NGLP's  as  raw  materials  in 
refining  motor  gasoline  are  considered  to  be 
resellers.  Public  utilities  and  farmer  cooperatives 
are  considered  to  tie  end-users. 


205.283(c);  18  U.S.C.  1001.  In  addition. 
the  applicant  should  furnish  us  with  the 
name,  position  title,  and  telephone 
number  of  a  person  who  may  be 
contacted  by  the  OHA  for  additional 
information  concerning  the  application. 

All  applications  for  refund  must  be 
filed  in  duplicate.  A  copy  of  each 
application  will  be  available  for  public 
inspection  in  the  Public  Docket  Room  of 
the  Office  of  Hearings  and  Appeals. 
Forrestal  Building.  Room  lE-234. 1000 
Independence  Avenue.  Washington. 
D.C.  Any  applicant  that  believes  that  its 
application  contains  confidential 
information  must  so  indicate  on  the  first 
page  of  its  application  and  submit  two 
additional  copies  of  its  appHcation  from 
which  the  confidential  information  has 
been  deleted,  together  with  a  statement 
specifying  why  any  such  information  is 
privileged  or  confidential. 

All  applications  should  be  sent  to: 
Oneok  Special  Refund  Proceedings, 
Office  of  Hearings  and  Appeals,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW. 
Washington.  DC  20585.  Applications  for 
refund  of  a  portion  of  the  Oneok  consent 
order  funds  must  be  postmarked  within 
90  days  after  publication  of  this 
Decision  and  Order  in  the  Federal 
Register.  See  10  CFR  205.286.  All 
applications  for  refund  received  within 
the  time  limit  specified  will  be 
processed  pursuant  to  10  CFR  205.284. 

V.  Distribution  of  the  Remainder  of  the 
Consent  Order  Funds 

In  the  event  that  money  remains  after 
all  first  stage  claims  have  been  disposed 
of.  undistributed  funds  could  be 
distributed  in  a  number  of  different 
ways.  However,  we  %vill  not  be  in  a 
position  to  decide  what  should  be  done 
with  any  remaining  funds  until  the  first 
stage  refund  procedure  is  completed. 

It  is  Therefore  Ordered  That 

(1)  Applications  for  Refiuid  from  the 
funds  remitted  to  the  Department  of 
Energy  by  Oneok,  Inc.  pursuant  to  the 
consent  order  executed  on  October  4. 
1984  may  now  be  filed. 

(2)  All  applications  must  be 
postmarked  within  90  days  after 
publication  of  this  Decision  and  Order 
in  the  Federal  Register. 

Dated:  August  2. 1965. 

Thomas  O.  Mann, 

Acting  Director.  Office  of  Hearings  and 
Appeals. 

[FR  Doc.  85-19001  Filed  8-8-SS:  8:45  am] 
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Western  Area  Power  Administration 

Proposed  Power  Rate  Adiustment; 
Pick-Sloan  Missouri  Basin  Program 

AQEfiCV:  Western  Area  Power 
Administration,  DOE. 
ACnOM:  Notice  of  proposed  power  rate 
adjustment  for  mamtenance  service — 
Pick-Sloan  Nifissoah  Basin  Program. 

summary:  In  accordance  with  sound 
business  principles.  Western  Area 
Power  Administration  (Western) 
proposes  to  increase  the  existing  rate  for 
maintenance  service  in  the  Eastern 
Division  of  the  Pick-Sloan  \fissouri 
Basin  Program  (P-SMBPI.  It  is  proposed 
that  the  existing  12  mfOs/kWh  f!at  rate 
be  changed  to  a  two-tier  rate  as  follows: 

1. 14.0  milh/kWh  for  guaranteed 
availability  of  1  week  or  less. 

2.  l&O  milis/k  Wh  for  guaranteed 
availability  of  longer  tbas  1  week,  but 
not  exceeding  5  weeks. 
DATES:  A  paMic  information  and  a 
public  coflunent  forum  will  both  be  held 
at  Sioux  Falls,  South  Dakota,  at  the  City 
Centre  Holiday  Inn  on  September  25, 
1985.  The  pablic  information  forum, 
during  which  Western  representatives 
will  discuss  the  proposed  increase  and 
answer  questions,  will  commence  at  1 
p.m.  Immediately  following  the  public 
information  forum,  a  public  comment 
forum  will  be  held.  Persons  planning  to 
speak  at  the  public  comment  forum 
should  send  their  names  and 
organization  affiliation  to  the  address 
noted  below  by  September  24. 1985,  so 
that  a  speaker  Hst  can  be  prepared. 
Other  persons  will  also  be  aHowed  to 
comment  as  time  permits. 

The  consultation  and  comment  period 
win  begin  with  the  publication  of  this 
notice  in  the  Federal  Register  and  will 
end  90  days  thereafter.  Written 
comments  are  due  by  November  10, 
1985. 

AOOMESS:  Wntten  comments,  as  well  as 
requests  for  further  information,  may  be 
submitted  to  the  following  address 
throughout  the  entire  consultation  and 
comment  period:  Mr.  )ames  D.  Davies. 
Area  Manager,  Billings  Area  Office. 
Western  Area  Power  Administration, 
P.O.  Box  EGY.  Billings,  MT  58101. 
Telephone:  (406)  657-6532. 
SUPPt.£MENTARV  mFOAMATION:  Fuel 
costs  in  Western's  Billings  Area  Office 
Marketing  Area  have  escalated  to  the 
point  where  the  existing  rate  for 
maintenance  service  is  so  comparatively 
low  that  it  results  in  a  loss  of  revenue  to 
Western.  Coal-fired  generating  capacity 
in  the  Mid-Continent  Area  Power  Pool, 
where  the  Eastern  Division  marketing 
area  is  located  is  approximatHy  19,000 
MW.  Approximately  9aOOMW  have 
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production  costs  that  are  less  than  16 
mills/kWh.  These  are  the  units 
supplying  a  significant  portion  of  the 
load  in  this  area  and  are  the  ones  that 
need  maintenance  service.  Therefore,  16 
mills/kWh  is  a  reasonable  competitive 
price  for  sales  extending  longer  than  1 
week,  but  not  exceeding  5  weeks. 
Fourteen  mills/kWh  is  a  competitive 
price  for  sales  of  1  week  or  less.  The 
alternative  to  Western's  maintenance 
service  is  for  a  utility  to  purchase  from 
other  area  units,  moat  of  which  have 
higher  cost.  Because  of  this,  the 
proposed  rate  will  still  offer  a 
substantial  savings  to  the  purchaser  and 
will  allow  Western  to  enhance  revenues. 
Maintenance  service  sales  during  low- 
load  periods  are  desirable  in  order  to 
keep  Western's  hydrounits  at,  or  above, 
minimum  loadings.  The  two-tier  rate 
recognizes  the  difference  in  value  of  the 
service  when  committed  for  different 
periods  of  time.  Enhanced  Western 
revenues  will  help  to  delay  future  firm 
power  rate  increases,  and  thus  tend  to 
benefit  all  P-^MBP  preference 
customers  rather  than  passing  on  the 
total  savings  derived  from  this  service  to 
those  few  who  have  generation  and  can 
take  advantage  of  the  12.0  mill/kWh 
maintenance  service  rate  currently  in 
effect 

Power  rates  for  the  P-SMBP  are 
established  pursuant  to  the  Department 
of  Energy  Organization  Act  of  August  4, 
1977  (42  U.S.C.  7101.  et  seq.);  the 
Reclamation  Act  of  1902  (43  U.SC.  372. 
et  seq.),  as  amended  and  supplemented 
by  subsequent  enactments,  particularly 
section  9tc)  of  the  Reclamation  Project 
Act  of  1939  (43  U.S.C.  4a5h{c)):  the  Flood 
Control  Act  of  1944:  and  the  acts 
specifically  applicable  to  the  project 
system  involved. 

A  new  Delegation  Order  No.  0204-108 
was  issued  on  December  14. 1983  (48  FR 
55664,  December  14. 1983).  The  order 
contains  several  provisions  including 
delegating  to  the  Administrator,  on  a 
nonexclusive  basis,  the  authonty  to 
develop  and  place  in  effect  on  a  final 
basis  power  and  transmission  rates  for 
short-term  sales. 

Rate  adjustments  for  P-SMBP  are 
conducted  consistent  with  procedural 
rules  applicable  to  Western.  Procedures 
for  public  participation  in  rate 
adjustments  for  povrer  marketed  by 
Western  may  be  found  in  Title  10,  Code 
of  Federal  Regulations.  Part  903. 

After  public  discu&sion  and  due 
consideration  of  public  conunents.  a 
Hnal  decision  on  the  proposed  rate  will 
be  made  by  the  Administrator  of 
Western  pursuant  to  authority  delegated 
to  the  Administrator  in  Delegation  Order 
No.  0204-108.  An  explanation 
responding  to  the  major  comments. 


criticisms,  and  alternatives  offered 
during  the  comment  period  shall 
accompany  the  final  decision. 

Environmental  Compliance 

Western  will  conduct  an  analysis  of 
the  proposed  rate  increase  pursaant  to 
the  National  Envirormiental  PoHcy  Act 
of  1969  and  Department  of  Energy 
Regulations  published  in  the  Federal 
Register  on  March  28, 1980  (45  FR  20894- 
20701),  as  amended  on  Jamiary  8, 1983 
(48  FR  685-888)  and  on  February  25, 1985 
(50  FR  782^7830). 

Regulatory  Flexibility  Anafysb 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980  (5  U.S.C.  801,  et  seq.)  each 
agency,  when  required  by  5  U.S.C.  553  to 
publish  a  proposed  rule,  is  further 
required  to  prepare  and  make  available 
for  public  comment,  an  initial  regulatory 
flexibility  analysis  to  describe  the 
ioipact  of  the  proposed  rule  on  small 
entities.  In  this  instance,  the  rate 
adjustment  for  P-SMBP  relates  to 
nonregulatory  services  provided  by 
Western  at  a  particular  rate.  Under  5 
U.S.C.  601(2),  rates  of  services  or 
particular  appticabthty  are  not 
considered  "rates"  within  the  meaning 
of  the  Act.  Since  the  rate  for  P-SMBP 
power  is  of  limited  applicability,  and  is 
being  set  in  accordance  with  specific 
regulations  and  legislation  under 
particelar  circumstances.  Western 
believes  that  no  flexibility  analysis  is 
required. 

Determination  Under  Executive  Order 
12291 

The  Department  of  Energy  has 
determined  that  this  is  not  a  major  rule 
beceune  it  does  not  meet  die  criteria  of 
section  1(b)  of  Executive  Order  12291,  46 
FR  13193  (February  la  1981).  Western 
has  an  exemption  from  sections  3,  4,  and 
7  of  Executive  Order  12291. 

Issued  at  Washington,  D.C..  on  August  2, 
19BS. 

RoiuM  K.  Gre«faalgfa. 

Assistant  Administrator  for  Wasfiingtoa 
Liaison. 

(FR  Doc.  85-18948  Filed  8-8-85;  8:45  am) 
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ENVIROMMENTAL  PROTECTION 
AGENCY 

[OPTS-51582;  FRL-2875-1) 

Certain  Chemicals  Prenumufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to^ 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  fmal 
rule  published  in  the  Federal  Register  of 
May  13, 1983  (48  FR  21722).  This  notice 
announces  receipt  of  thirty-five  PMNs 
and  provides  a  summary  of  each. 
dates:  Close  of  Review  Period: 

P  85-1217,  85-1218.  85-1219,  85-1220 
and  85-1221— October  16. 1985. 

P  85-1222,  85-1223,  85-1224,  85-1225, 
85-1226.  85-1227.  85-1228.  85-1229.  85- 
1230.  85-1231.  85-1232.  85-1233.  85-1234. 
85-1235.  85-1236.  85-1237.  85-1238.  85- 
1239.  and  85-1240— October  19. 1985. 

P  85-1241,  85-1242.  85-1243.  85-1244. 
85-1245,  and  85-1246— October  20, 1985. 

P  85-1247  and  85-1248— October  21, 
1985. 

P  85-1249,  85-1250  and  85-1251— 
October  22, 1985. 

Written  comments  by: 

P  85-1217.  85-1218,  85-1219,  85-1220, 
and  85-1221— September  16, 1985. 

P  85-1222,  85-1223,  85-1224,  85-1225, 
85-1226,  85-1227,  85-1228,  85-1229,  85- 
1230,  85-1231,  85-1232,  85-1233.  85-1234, 
85-1235,  85-1236,  85-1237.  85-1238,  85- 
1239,  and  85-1240— September  19, 1985. 

P  85-1241.  85-1242,  85-1243,  85-1244, 
85-1245,  and  85-1246— September  20, 
1985. 

P  85-1247,  and  85-1248— September 
21, 1985. 

P  85-1249,  85-1250,  and  85-1251— 
September  22, 1985. 

ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
"(OPTS-51582]"  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Control  Officer  (TS-793),  Chemical 
Information  Branch,  Information 
Management  Division,  Office  of  Toxic 
Substances.  Environmental  Protection 
Agency.  Room  E-201.  401  M  Street  SW.. 
Washington.  DC  20460.  (202-382-3532). 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Cleland-Hamnett. 
Premanufacture  Notice  Management 
Branch.  Chemical  Control  Division  (TS- 
794),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Room 
E-611,  401  M  Street  SW.,  Washington, 
DC  20460  (202-382-3725). 
SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  non-confidential 
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document  is  available  in  the  Public 
Reading  Room  E-107  at  the  above 
address. 

FB5-1217 

Manufacturer.  Confidential. 

Chemical.  (G)  Poly(phenoxyalkylene) 
phosphate. 

Use/Production.  (G)  Industrial 
specialty  polymer.  Prod,  range:  1.000- 
10,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  21 
workers,  up  to  8  hrs/da,  up  to  220  da/yr. 

Environmental  Release/Disposal.  0.1 
to  16  kg/batch  released  to  land. 
Disposal  by  incineration  and  landfill. 

P  85-1218 

Manufacturer.  National  Starch  and 
Chemical  Corporation. 

Chemical.  (G)  Acrylate  copolymer. 

Use/Production.  (S)  Commercial 
plasticizer  and  water  reducer  for  cement 
mortars  and  concrete.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential.  Disposal  by  publicly 
owned  treatment  works  (POTW). 

P  85-1219 

Importer.  Confidential 

Chemical.  Further  clarification  needed 
before  information  can  be  released  to 
the  public  files. 

Use/Import.  (S)  Industrial  and 
commercial  complexing  agent  for 
removal  of  heavy  metals  from  water  and 
wastewaters.  Import  range:  220,000- 
330,000  kg/yr. 

Toxicity  Data.  TLM  48  hr  (Goldfish): 
2,500  parts  per  million  (ppm);  TLM  24  hr 
(Killifish):  40.7  ppm;  TLM  48  hr 
(Killifish):  20.6  ppm;  Human  fetal 
fibrablast  cell  culture  test:  500  mg/m2; 
Water  rice  test:  Normal. 

Exposure.  Processing  and  use:  dermal, 
a  total  of  13  workers,  up  to  4  hrs/da,  up 
to  90  da/yr. 

Environmental  Release/Disposal. 
Confidential.  Disposal  by  POTW. 

P 85-1220 

Manufacturer.  Ferro  Corporation. 

Chemical.  (G)  Chlorinated  fatty  acids, 
polyoxyalkylene  esters. 

Use/Production.  (S)  Industrial 
lubricity  and  extreme  pressure  additive 
for  water-based  metalworking  coolants 
and  lubricants.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal. 

Environmental  Release/Disposal. 
Confidential. 


P 85-1221 

Importer  Ricoh  Corporation. 

Chemical.  (G)  Styrene  acrylic 
polymer. 

Use/Import.  (S)  For  copier  toner, 
electrically  charged  and  developed  for 
image  transfer.  Uien  applied  onto  the 
surface  of  paper  as  image  registration 
after  fusing.  Import  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Use:  dermal  a  total  of  1 
worker,  1  minute  of  time. 

Environmental  Release/Disposal. 
Confidential.  Disposal  by  refuse. 

P 85-1222 

Importer.  Confidential 

Chemical.  (G)  Polyether. 

Use/Import  (S)  Base  Quid  for 
synthetic  lubricants.  Import  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

P 85-1223 

Manufacture.  Confidential. 

Chemical.  (G)  Aliphatic  amine  adduct 
with  epoxy  resin. 

Use/Production.  (S)  A  cross-linking 
agent  for  epoxies  used  for  potting  and 
encapsulation  of  electrical  components 
and  adhesive  formulation.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dennal  a 
total  of  6  workers,  up  to  8  hrs/da. 

Environmental  Release/Disposal. 
Release  to  land.  Disposal  by  Resouroe 
Conservation  and  Recovery  Act  (RCRA) 
procedures. 

P  85-1224 

Manufacture.  Confidential. 

Chemical.  (S)  Polymer  of  N  (alpha, 
alpha-dimethyl,  metaisopropenyl 
benzyl).  poly(oxy-1.2-€thanediyI).  alpha- 
(nonyl  phenyl),  carbamate,  methaciylic 
acid,  ethyl  acrylate. 

Use/Pivduction.  (S)  Used  as  a 
rheology  aid  in  paints.  Prod,  range: 
128,000-436.000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal  a  total  of  6  workers. 
up  to  2  hrs/da.  up  to  55  da/yr. 

Environmental  Release/Disposal. 
Minimal  release  to  air.  Disposal  by 
biological  treatment  lagoons  and 
licensed  landfill. 

P  85-1225 

Manufacture.  CasChem.  Inc. 

Chemical.  Modified  castor  oil 
polymer. 

Use/Production.  (S)  Industrial  and 
commercial  polyol  for  urethane  coatings. 
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elastomers,  and  for  non-urethane 
coatings.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  50.0  mg/kg: 
Acute  dermal:  200  mg/kg;  Irritation: 
Skin — Non-corrosive;  Inhalation:  2.2  mg/ 

Exposure.  Manufacture:  a  total  of  10 
workers. 

EnvironmentaJ  Release/Disposal. 
Confidential. 

P  85-1226 

Manufacture.  Confidential. 

Chemical.  (G)  Poiyether  pol]rurethane 
polymer. 

Use/Production.  (G)  Paint  additive. 
Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release /Disposal. 
Confidential. 

P 85-1227 

Manufacture.  Confidential. 

Chemical.  (G)  Poiyether  polyurethane 
polymer. 

Use/Production.  (G)  Paint  additive. 
Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release.  Confidential. 

P  85-1228 

Importer.  Confidential. 

Chemical.  [S)  2-NaphthyIazo  2'-uriedo, 
4'-(3'-chloro  5'-{p-ethyl  sulfonyl  sulfuric 
ester  potassium  salt— phenylamino)-S- 
triazinylamino  phenyl]  3,6,8— trisulfonic 
acid  potassium  salt. 

Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  40,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  exposure. 

Environmental  Release/Disposal.  No 
release.  Disposal  in  accordance  with 
local  regulations. 

P  85-1229 

Importer.  Confidential. 

Chemical.  (S)  2-(3',5'-dichloro-S- 
triazinylaminoH-amino  5-(p-ethyl 
sulfonyl  sulfuric  ester-potassium  salt- 
benzeneazo)-benzene  sulfonic  acid- 
potassium  salt. 

Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  40,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  exposure. 

Environmental  Release/Disposal.  No 
release.  Disposal  in  accordance  with 
local  regulations. 

P 85-1230 

Importer.  Confidential. 

Chemical.  (S)  l-(3'-chloro-5'-(p-ethy!- 
sulfonyl-sulfuric  acid  ester — potassium 
salt-phenyl-amino)-S-triazinylamino|-5- 
[l"-ethyl-2-'  hydroxy-3'azo-4'  methyl- 
s'-carba  mi  do-6'  pyridonylJ-2,4-benzene- 
disulfonic  acid — potassium  salt. 


Use/Import  (S)  Reactive  dye  for 
textiles.  Import  range:  40,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  exposure. 

Environmental  Release/Disposal  No 
release.  Disposal  in  accordance  with 
local  regulations. 

P 85-1231 

Importer.  Confidential. 

Chemical  (S)  l(P-sulfo  phenyl 
potassium  sait)-3-carboxy  acid 
potassium  salt  -4-[3'  3*-chloro-5'-(P- 
ethyl  sulfonyl  sulfuric  ester  potassium 
salt-phenylamino)-S-triazinylamino  -6'- 
sulfonic  acid  potassium  salt  phenyl  azo- 
j-5-pyrazolone. 

Use/Import  (S)  Reactive  dye  for 
textiles.  Import  range:  40,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  exposure. 

Environmental  Release/Disposal.  No 
release.  Disposal  in  accordance  with 
local  regulations. 

P 85-1232 

Importer.  Confidential. 

Chemical  (S)  l-hydroxy-2-[4'-ethyl 
sulfonyl  sulfuric  acid  ester  potassium 
salt  phenylazo)-8-(3'  (4*  '-ethylsulfonyl 
sulfuric  acid  ester  potassium  salt 
phenylamino)-5'chloro-S- 
triazinylamino]naphthalene-3-6- 
disulfonic  acid  dipotassium  salt. 

Use  Import.  (S)  Reactive  dye  for 
textile.  Import  range:  40.000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
release. 

P  85-1233 

Importer  Confidential. 

Chemical.  (S)  l-hydroxy-2-)2'-sulfonic 
acid  potassium  salt  pheny!azo)-8-[5>- 
chloro-3"-(4"-€thnyl  sulfonyl  sulfuric 
acid  ester  potassium  salt  phenylamino)- 
S-traizinylamino)]naphthalene-3,6- 
disulfonic  acid  dipotassium  salt. 

Use  Import.  (S)  Reactive  dye  for 
textile.  Import  range:  40,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
release. 

P  85-1234 

Importer.  Confidential. 

Chemical  (S)  l-(3'-chloro  5'-{p-ethyl 
sulfonyl  sulfuric  ester  sodium  salt- 
phenylamino)-S-traizinylamino]-7-(2" 
Naphthyl-azo-l"-sulfonic  acid  sodium 
sall]-8-naphlhol  3,6  disulfonic  acid 
sodium  salt. 

Use  Import.  (S)  Reactive  dye  for 
textile.  Import  range:  40,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
release. 


I  P  85-1235 

Importer  Confidential. 

Chemical  (S)  l-hydroxy-2-[l',  5'- 
disulfonic  acid  dipotassium  8alt-2'- 
naphthyl-azo)-8-l3"-(4"-ethyl  sulfonyl 
sulfuric  acid  ester  potassium  salt 
phenylamino)-5"-chloro-S- 
traizinylamino]  naphthalene-3,6- 
disulfonic  acid  dipotassium  salt. 

Use  Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  40,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal  No 
release. 

P 85-1236 

Importer.  Confidential. 

Chemical.  (S)  [4-  l"-hydroxy  8"amino 
7"(4  ' ' '  ethyl  sulfonyl  sulfuric  acid  ester 
potassium  salt  benzeneazo)  3",8" 
disulfonic  acid  dipotassium  salt,  2" 
naphthylazo  4'(4"  "-hydroxy- 
benzeneazo)]  stilbene  2.2'  disulfonic 
acid-dipotassium  salt. 

Use/Import  (S)  Reactive  dye  for 
textiles.  Import  range:  40,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 
■     Exposure.  No  exposure. 

Environmental  Release/Disposal.  No 
release.  Disposal  in  accordance  with 
local  regulations. 

P  85-1237 

Importer.  Confidential. 

Chemical.  [S]  Copper  complex  of 
(Naphthalene  l-hydroxy  2-(5'- 
ethylsulfonyl  sulfuric  acid  ester 
potassium  salt  2'-methoxy  benzeneazo) 
6-("  hydroxy  8"  acetylamino  3",6" 
disulfonic  acid  dipotassium  salt  2'  '- 
naphthylazo]3-suIfonic  acid  potassium 
salt]. 

Use/Import  (S)  Reactive  dye  for 
textiles.  Import  range:  40,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  exposure. 

Environmental  Release/Disposal.  No 
release.  Disposal  in  accordance  with 
local  regulations. 

P 85-1238 

Importer.  Confidential. 

Chemical.  [S]  4-[l"-hydroxy-8"-amino- 
7"-(4"  ethyl  sulfonyl  sulfuric  acid  ester 
potassium  salt  benzeneazo]  3",6" 
disulfonic  acid  dipotassiimi  salt  2'  '- 
naphthylazo J4'[l"  "-hydroxy  8"  "(3'  "  " 

5 -dichloro-S-traizinylamino)  3"  " 

6"  "  disulfonic  acid  dipotassium  salt  2"  " 
naphthylazo)  stilbene,  2-2  disulfonic 
acid-dipotassium  salt. 

Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  40,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  exposure. 


Environmental  Release/Disposal.  No 
release.  Disposal  in  accordance  with 
local  regulations. 

P 85-1239 

Manufacturer.  Sylvachem 
Corporation. 

Chemical.  Further  clarification  needed 
before  information  can  be  released  to 
the  public  files. 

Use/Production.  (G)  Co-reactant  to  be 
used  in  an  open  non-dispersive  use. 
Prod,  range:  ConHdential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  25  workers,  up  to  3  hrs/da,  up  to 
30  da/yr. 

Environmental  Release/Disposal.  'A 
to  1  lb  released  to  land.  Disposal  by 
approved  landfill. 

P  85-1240 

Manufacturer.  Sylvachem 
Corporation. 

Chemical.  Further  clarification  needed 
before  information  can  be  released  to 
the  public  files. 

Use/Production.  (G)  Co-reactant  to  be 
used  in  an  open  non-dispiersive  use. 
Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  25  workers,  up  to  3  hrs/da.  up  to 
30  da/yr. 

Environmental  Release/Disposal.  Vt 
to  1  lb  released  to  land.  Disposal  by 
approved  landfill. 

P  85-1241 

Manufacturer.  Confidential. 

Chemical.  [G]  Vinyl  ether/anhydride 
copolymer. 

Use/Production.  (G)  Consumptive  use. 
Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

En  vironmental  Release/Disposal. 
Confidential. 

P  85-1242 

Manufacturer.  Confidential. 

Chemical.  (G)  Ether  higher  alkyl  ester 
copolymer. 

Use /Production.  (G)  Oil  additive. 
Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Conffdential. 

En  vironmental  Release/Disposal. 
Confidential. 

P 85-1243 

Manufacturer.  Sherex  Chemical 
Company.  Inc. 

Chemical.  (S)  1-propanaminium.  2- 
hydroxy-N.N-dimethyl-N-octyl-3-8ulfo-. 
hydroxide,  inner  salt. 

Use/Production.  (S)  Surfactant  in 
industrial  cleaners  and  commercial 
textile  processing.  Prod,  range: 
Confidential. 
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Toxicity  Data.  Irritation:  Skin — Not  a 
primary  irritant.  Eye — Moderate. 

Exposure.  Manufacture:  dermal,  a 
total  of  94  workers,  up  to  8  hrs/da.  up  to 
25  da/yr. 

Environmental  Release/Disposal.  10 
kg/batch  released  to  water.  Disposal  by 
POTW. 

P 85-1244 

Manufacturer.  Confidential. 

Chemical.  (G)  Functional  aromatic 
aliphatic  polyether  polyol. 

Use/Production.  (G)  Open  use 
industrial  paint  product.  Prod,  range: 
1,000.000-5,000,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  77 
workers,  up  to  8  hrs/da.  up  to  250  da/yr. 

Environmental  Release/Disposal.  6  to 
140  kg/batch  released  to  land.  Disposal 
by  incineration  and  approved  landfill. 

P  85-1245 

Manufacturer.  QO  Chemicals,  Inc. 

Chemical.  (S)  /w/o-Hydroxy  benzene 
sulfonic  acid,  copper  (11)  salt. 

Use /Production.  (S)  Industrial  latent 
activator  for  foundiy  sand  binder.  Prod, 
range:  10,000-100,000  kg/yr. 

Toxicity  Data.  Acute  oral:  1.000  mg/ 
kg;  Irritation:  Skin — Mild.  Eye— Strongly 
irritating;  Ames  test:  No  mutagenic 
activity. 

Exposure.  Confidential. 

Environmental  Release/Disposal.  0.1 
kg/batch  released  to  water.  Disposal  by 
POTW. 

P 85-1246 

Manufacturer.  Confidential. 

Chemical.  (G)  Methacrylated  liquid 
rubber. 

Use/Production.  (G)  Open  non- 
dispersive  use — adhesive.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

P 85-1247 

Manufacturer.  H.  B.  Fuller  Company. 

Chemical.  (G)  Ethylene,  vinyl  acetate, 
methacrylic  acid,  hydroxy  substituted 
hydrocarbon  copolymer. 

Use/Production.  (S)  Industrial 
adhesive  and  coating.  Prod,  range: 
20,000-1,000,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and  use: 
dermal,  total  of  80  workers,  up  to  2  hrs/ 
da,  up  to  25  da/yr. 

Environmental  Release/Disposal.  15 
kg/da  to  50  kg/batch  released  to  land. 
Disposal  by  licensed  landfill. 

P 85-1248 

Manufacturer.  Ethyl  Corporation! 


Chemical.  (G) 
Arj'loxycyclophosphazene. 

Use/Production.  (G)  Pol>Tneric  foam 
compound  processing  aid.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 

Exposure.  ConfidentiaL 

Environmental  Release/Disposal. 
Confidential.  Disposal  by  navigable 
waterway. 

P 85-1249 

Importer.  Confidential. 

Chemical.  (G)  Tetrafunctional  silane. 

Use/Import  (G)  Intennediate.  Import 
range:  ConfidentiaL 

Toxicity  Data.  No  data  on  the  H^4N 
substance  submitted. 

Exposure.  ConfidentiaL 

Environmental  Release/Disposal. 
Confidential. 

P 85-1250 

Importer.  ConfidentiaL 

Chemical.  [G]  Organo  tin. 

Use/Import.  [G]  Intermediate.  Import 
range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  ConfidentiaL 

Environmental  Release/Disposal. 
Confidential. 

P 85-1251 

Manufacturer.  ConfidentiaL 

Chemical.  (G)  Substituted  aromatic 
polymer. 

Use/Production.  (G)  Resin  for  non- 
dispersive  use.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  deiinal.  a  total  of  63 
workers,  up  to  3  hrs/da.  up  to  50  da/yr. 

Environmental  Release/ Disposal. 
~2.5  kg/batch  released  to  land  with 
~0.3  to  ~1.5  kg/da  of  process.  Disposal 
by  contract  hazardous  waste. 

Dated:  July  29. 1985. 
Linda  A.Traven, 

Acting  Director,  Information  Management 

Division. 

[FR  Doc.  85-18492  Filed  8-8-85:  a-45  am] 

BILUNQ  CODE  (SaO-SCMi 


IOPTS-59201:  FRL-2S74-8] 

Certain  Ctfenricals  Test  Marfceting 
Exemption  Application 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  may  upon  application 
exempt  any  person  from  the 
premanufacturing  notification 
requirements  of  section  5  (a)  or  (b)  of  the 
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Toxic  Substances  Control  Act  (TSCA)  to 
permit  the  person  to  manufacture  or 
process  a  chemical  for  test  marketing 
purposes  under  section  5(h)(1)  of  TSCA. 
Requirements  for  test  marketing 
exemption  (TME)  applications,  which 
must  either  be  approved  or  denied 
within  45  days  of  receipt,  are  discussed 
in  EPA's  final  rule  published  in  the 
Federal  Register  of  May  13. 1983  (48  PR 
21722).  This  notice,  issued  under  section 
5(h)(6)  of  TSCA.  announces  receipt  of 
two  applications  for  an  exemption, 
provides  a  summary,  and  requests 
comments  on  the  appropriateness  of 
granting  each  of  the  exemptions. 
DATE  Written  comments  by:  August  26. 
1985. 

ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
"(OPTS-5920ir'  and  the  specific  TME 
number  should  be  sent  to:  Document 
Control  Officer  (TS-793).  Chemical 
Information  Branch,  Information 
Management  Division,  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency.  Room  E-201,  401  M  Street  SW., 
Washington.  DC  20460  (202-382-3532). 
FOR  FURTHER  INFORMATKM  CONTACT. 
Wendy  Cleland-Hamnett. 
Premanufacture  Notice  Management 
Branch.  Chemical  Contral  Division  (TS- 
794).  Office  of  Toxic  Substances. 
Environmental  Protection  Agency,  Room 
E-611,  401  M  Street  SW..  Washington. 
DC  20460  (202-382-3725). 
SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  TMEs  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  E-107  at  the  above 
address. 

T85-60 

Close  of  Review  Period.  September  1. 
1985. 

Manufacturer.  Confidential. 

Chemical.  (G)  Substituted  phenoxy 
alkyl  acid  ester. 


Use/ Production.  (G)  Destructive  use 
intermediate.  Prod,  range:  2.700  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and  use: 
dermal,  a  total  of  8  workers,  up  to  1.0 
hrs/da. 

Environmental  Release/Disposal.  —  0.5 
kg/batch  to  process  samples.  Disposal 
by  incineration  and  Resource 
Conservation  and  Recovery  Act  (RCRA) 
approved  site. 

T  85-61 

Close  of  Review  Period.  September  5, 
1985. 

Manufacturer.  Monsanto  Company. 

Chemical.  (G)  Polymer  of  modified 
polyolefin  and  modified  elastomer. 

Use/Production.  (G)  Reactive 
polymeric  polymer  additive  destructive 
use.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  LC50  96  hr: 
Greater  1.000  mg/l  (rainbow  trout). 
Greater  1,000  mg/l  (48.hr)  (daphina 
magna). 

Exposure.  Manufacture  and  use: 
dermal  and  inhalation,  a  total  of  14 
workers,  up  to  8  hrs/da.  up  to  100  da/yr. 

Environmental  Re  lease /Disposal. 
Release  to  water.  Disposal  by  publicly 
owned  treatment  works  (POTW).  and 
landfill. 

Dated:  July  29.  1985. 

Linda  A.  Travers, 

Acting  Director,  Information  Management 
Division. 

|FR  Doc.  85-18489  Filed  8-8-^5:  8:45  am] 

BHJJNG  CODE  SSW-SO-M 


[OPTS-53073,  FRL-2874-9] 

Premanufacture  Notices;  Monthly 
Status  Report  for  April  1985 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  Section  5(d)(3)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
EPA  to  issue  a  list  in  the  Federal 
Register  each  month  reporting  the 


premanufacture  notices  (PMNs)  pending 
before  the  Agency  and  the  PMNs  for 
which  the  review  period  has  expired 
since  publication  of  the  last  monthly 
summary.  This  is  the  report  for  April 
1985. 

DATE:  Written  comments  are  due  no 
later  than  30  days  before  the  applicable 
notice  review  period  ends  on  the 
specific  chemical  substance. 
Nonconfidential  portions  of  the  PMNs 
may  be  seen  in  Rm.  E-107  at  the  address 
below  between  8:00  a.m.  and  4:00  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

ADDRESS:  Written  comments,  identified 
with  the  document  control  number 
'•(OPTS-53073]"  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Control  Officer  (TS-793),  Information 
Management  Division,  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  Room  E-201,  401  M  Street,  SW.. 
Washington,  DC  20460.  (202-382-3532). 

FOR  FURTHER  INFORMATION  CONTACT: 

Wendy  Cleland-Hamnett,  Chemical 
Control  Division  (TS-794),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Room  E-613,  401  M 
Street  SW.,  Washington.  DC  20460  (202- 
382-3725). 

SUPPLEMENTARY  INFORMATION:  The 

monthly  status  report  published  in  the 
Federal  Register  as  required  under 
section  5(d)(3)  of  TSCA  (90  stat.  2012  (15 
U.S.C.  2504)).  will  identify:  (a)  PMNs 
received  during  April;  (b)  PMNs 
received  previously  and  still  under 
review  at  the  end  of  April;  (c)  PMNs  for 
which  the  notice  review  period  has 
ended  during  April;  (d)  chemical 
substances  for  which  EPA  has  received 
a  notice  of  commencement  to 
manufacture  during  April  and  (e)  PMNs 
for  which  the  review  period  has  been 
suspended.  Therefore,  the  April  1985 
PMN  Status  Report  is  being  published. 

Dated:  July  25. 1985. 
Linda  A.  Travers, 

Acting  Director,  Information  Management 
Division. 


197  Premanufacture  Notices  Received  During  the  Month 


PMN  No. 


Idontrty/ generic  name 


FR  citation 


ExpvMon  date 


P  85-725 
P  85-726 
P  86-727 
P  85-728 
P  85-729 
P  85-730 
P  85-731 
P  85-732 
P  85-733 
P  85-734 
P  85-735 
P  85-736 
P  85-737 
P8t-738 
P  85-739 


GwKrtc  niiTM. 

I  Genenc  name: 

I  Genenc  nama: 

j  Ganwic  name: 

I  Genenc  name: 

Genenc  name: 

Genenc  name: 

I  Ganeiic  name: 

Ganahc  namr 

Genenc  name: 

1  Genenc  name 

I  Genenc  name: 

j  Genenc  name: 

Genenc  name: 

i  Genenc  namr 


Polymar  o(  alkyl  mettiacrylatat.  subsMutad  akyl  maltiaaylatM  and  siyrane.. 

Alic»dic  cartwxyfc  aod _. 

Calcium  mpac 

Mo<Jified  tnspfienol  novolac ™____... 

Acfytato.  memacryiaie.  polymer  alyrana. 

Sobstituted  phosphate  ester  ....„_„ „ 

Neutralised  acrylic  poJymar „ 

Haloganaied  aromatic  subtituted  aKane _.._ _ 

Halogenated  aromatic  pdyner 

Halogenated  aromatic  alkarm 

Substituted  pyndme  disaio  dy« 

Modrfied  rosm.  caloum-zmc  sail _. „ 


Copolymer  o(  polyfluan>all(yl  substituted  methacrylate  and  pdysubutitutad  melhacrylata .. 

Alhyl  resm _ 

Ptiervjl-substrtuted  alkane „ 


50FR 
50Fn 
50FR 
50FR 
50FR 
50FR 
50FR 
50FR 
50FR 
50FR 
SOFR 
50FR 
SOFR 
SOFR 
SOFR 


14439 
14439 
14439 
14439 
14439 
14439 
14439 
14439 
14439 
14439 
14439 
14439 
14439 
14439 
14439 


(4-12-85) 
(4-12-85) 
(4-12-85) 
(4-12-85) 
(4-12-85) 
(4-12-85) 
(4-12-85) 
(4-12-85) 
(4-12-85) 
(4-12-85) 
(4-12-85) 
(4-12-85) 
(4-12-85) 
(4-12-85) 
(4-12-85) 


(14440) 
(14440) 
(14440) 
(14440) 
(14440) 
(14440) 
(14440) 
(14440) 
(14440) 
(14440) 
(14440) 
(14440) 


June  29. 
Do. 
Do 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do 
Do. 


1985 
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1. 197  Premanufacture  Notices  Received  During  the  Month — Continued 


PMN  No. 


kJenuty/genefic  name 


FRdUfeon 


EqmMHi 


P  85-740 
P  85-741 
P  85-742 
P  85-743 
P  85-744 
P  85-745 
P  85-746 
P  85-747 
P  85-748 
P  85-749 
P  85-750 
P  85-751 
P  85-752 
P  65-753 
P  85-754 
P  85-754 
P  85-756 
P  85-757 
P  85-758 
P  85-759 
P  85-760 
P  85-761 
P  85-762 
P  85-763 
P  85-764 
P  85-786 
P  85-766 
P  85-767 
P  85-768 
P  85-769 
P  85-770 
P  85-771 
P  85-772 
P  85-773 
P  85-774 
P  85-775 
P  85-776 
P  85-777 
P  85-778 
P  85-779 
P  85-780 
P  85-781 
P  85-782 
P  85-763 
P  85-784 
P  85-785 
P  85-786 
P  85-787 
P  85-788 
P  85-789 
P  85-790 
P  85-791 
P85-792 
P  85-793 
P85-7 
P  85-796 
P  85-796 
P  85-797 
P  85-796 
P  85-799 
P  85-800 
P  85-801 
P  85-802 
P  85-803 
P85-804 
P  85-805 
P  85-806 
P  85-807 
P  85-806 
P  85-809 
P  85-810 
P  85-811 
P  85-812 
P  85-813 
P  85-814 
P  85-815 
P  85-816 
P  85-817 
P  85-818 
P  85-819 
P  85-820 
P  85-821 
P  85-822 
P  85-823 
P  85-824 
P  85-825 
P  85-826 
P  85-827 


Genenc  name  Potymw  of  acrylates.  subWuted  acrytamwle  and  dimethyt  diallyi  ammonium  chlonde  . 

Genenc  name  Acrylic  acid— acrytamido-sulfonic  acid  copolynwr  inckiding  p*io»p>iino  groups 

Genenc  name  AHiyi  potyoxyalkylene  pnosp*i8te  esters 

Genenc  name  Isocyanalo  oxaJolideny(  isocyanurale _. 

4-N-letr8decyl  4-(2-metfYylbu1y()pneny(-*)en2oa»e „ 

4-fvHeirytoxypheny1  4-(2-mefhy1buty))  biphenyl  4'-cartioirytale „ _.. 

4-(2mettiylt)utyl)  phenyl  4-(2■met^yl  bu1yt)bipne«yt  4'-cartxnytat0 - _ _ 

4-Cyanopheny1-4-(2-methylbutyl)  biphenyl  4  -carboxylate _ 

4-n-octyto«yl  4  -(2-methy1butyll-phenyl-t)en7oate _ _ _. 

4-nHexyloity  4  (J-metfiyltKitvllpnenvi-benzoate 

4-n-(Jecytoxyl  4  -<2-methyfcutyi)-pnenyl  benroate..- _._ —.._ ._..- 

4-n-dodecylo«y  4  -(2-metliy1t)utyl»-pnenyi  benzoate 

4(2-methylt)uty0-phenyl  4  -n-ociylbiphenyi  carbOKylate _ 

4-n-propy1  4-(2-me»nylbutyf)-P^'enylben2oate - -.._ 

4-n-Pentyl  4■-<2-me1^ylbutyl)^)henylben2oate „ _ „ _ 

4(2-methylbuM)-p''ertyl  4  -n-neptytbipnenyl  caitxnylaM .» - 

4-n-heplyl  4■■(^•mel^y^buty^)^>^leny:  bervoate ■ „ _ 

4-N-nonyt  4-(2-meffiylbuty1)phenylbenzoate _ 

4-(2-Methyt)lutyl)  4  -penlylbiphenyl  carboxylate  . 
GenerK  name 
Genenc  name 
Genenc  name 


:  Reaction  product  ol  tngtycidyl  ether  of  subsliluled  tri-(hydroxyphenyt)  methane  and  substituted  ptienot.. 

i:  Acrylate,  mettiacrylate.  styrene  potymer _ „ 

:  Oipfierrytmeltiane  dnsocyanate-lerminatad  potyol  potyurethane  prepotymer„ _ „... 

Genenc  name  Brs(disubsmuted  anthra-qumone)  heterocyde 

Genenc  name  Potycartxjiyhc  and  poty-neterocydic  cxytnpound  with  anttwaquinone  arxJ  caitiazole  substructures 

Genenc  name.  4-(Trans-4-n-a(kycyclo-hexeyl)-n-alfcylbenzeoe - - - ^ ~ 

Genenc  name  4-N-all<oicyphenyl-4-irans-n-pontyl  cyctotiexyl  cartnxylate _..-_™ . 

Genenc  name;  4-(Trans-4-n-al»iytcyclo-nexyl)-4  -Tran»-4-n-alKyl'cyc1ohetyl  biphenyl 

Genenc  name  4-n- Alkoxyphenyl-trans-4-rvalt(ycyc(ohexyl  carboxytats „ 

Generic  name  Trans-5-n-aHiyl-2l4-cyano-bipnenyl]-l.  3-dioxane — 

Genenc  name  Trans-5-n-all<yl-2t4-cyano-biphenyl]-1.  3-dioxane 

GenerK  name  4-n-alVoxyphef^-trans-4-rva(Kytcyclonexy1  cartioxytate ™. ,.„.«..«....-«™™™ . .... 

Genenc  name  4-nalkoxypnenyl-4  nans  n-alkyi  cyclohexyt  caft>oxyMe . . — 

Genenc  name:  4-n-alkyt-4'  (4-trans-n-alky<)  cydohexyl  biphenyl ....__.._„......_..... .. 

Generic  name:  4<rrans.4-n-alky1cyck>-hexy1).n-a*oxyt>enzene . 

Generic  name:  4-(Tran*-4.W-al1iylcycto.hexyl)-n-aH(yi' 

Genenc  name  5-n.all^yl-2-t4.n-alKoxy^pheny^)-1,3-( 

Genenc  name  5-n-aM<y1-2-(4-n-altioxyl-phonytl-1.3i 

Generic  name  Trans-5-n-8lky|.2-[4<yano-biphenyl)-1.3^*oi<ine... 

Genenc  name  5-n-altiyl-2-(4.rvalkoxy-phenyt)-1.3-pynniJdine.. 


Genenc  name 
Genenc  name 
Gerwnc  name 
Generic  name: 
Generic  rrame 
Generic  name 
Genenc  name 
Genenc  name 
Genenc  name 


5.r)-alkyl-2-(4-n-alkoxy  phenyl)-1,3-pynmidine.. 

Condensed  aminometfiylated  tannins 

Sc*stituted  potyglycot _ 

Substituted  polyglycol 

Adduct  ol  ctikxinated  olefin/polydiene 

Substituted  polyglycol 

Copdyacrylale 


Fatty  cMmsic  acids,  amides  from  polyoxyalkytene  ammes.. 

Substituted  acylimidazoli-dene 

Genenc  name  Substituted  benzoate  ester  ol  polyphenytene  onde 

Genenc  name  Potyeslei  pdydiacyturea  resin  . 

Genenc  name 

Genenc  name: 

Genenc  name: 

Genenc  name 

Genenc  name 

Genenc  name 


Polyeslor  polydiacylurea  resm _ 

IMolxxane — aromatic  phosphate  complex  - 

Substituted  indole 

Carboxypheoytcaibonytindole 

Carboxypheoylcartjonylindole 

Isobenzoturarxjne 

Genenc  name  Isobenzoturarxxie „ 

Genenc  name  Oarnioo-potydimethylsikwane. _ 

Genenc  name  Polymide  siloxane 


Genenc  name 
Genenc  name 
Genenc  r^me 
Generic  name 
Generic  name 


Modified  polyacrylate  polymer.. 
Sodium  salt  of  polycaiboxylic  acid.. 


Adduct  of  polymenc  4.  4  .phervylmelttane  diisocyanale  and  hydroxyester  of  terepfitliakc  adad.. 

Functionalized  styrene  mettwcrylic  polymer - 

4,  4•^)her»ylmeItlane  dnsocyanate  adduct  ol  polyelher  pdyol - 

2-methy|.6Kjuinolinamine  hydrocNoode .. 

2-methyl.6-quioolinamine „_ „......_.„._.„_.._„„__....._. ..... «.__ 

2-rfiethy|.6-nitroquinoline „ _ „ „. _ ~~-._._ 

Genenc  name  Polyperester  of  kelopotycyckc  polyacid - 

Genenc  name  Polyester  resm _ _ _ 

Generic  neme  Terpolymer  virith  styrene  and  meltiyl  melhacrylate - — 

(Z)  1 -txomo  3  hexene _ - _ - 

Generic  name: 
Generic  name: 
Genenc  name 
Genenc  name 
Generic  name: 
Genenc  name 
Generic  name 
Genenc  name 
Genenc  name 
Generic  name 
Genenc  name 
Generic  name 
Generic  name 
Genenc  name 


Polyurethane  pdyol 

2-(3'.  5K*substituted-2-hydroirypf)enyl)  benzolnazole    ._ 

Copolymer  ol  unsaturated  polyester  and  allyl<ompounds 

Copolymer  of  unsaturated  polyester  and  aHyl-compounds 

Copolymer  ol  unsaturated  polyester  and  aHyKompourxls 

Copolymer  ol  unsaturated  potyesler  and  aWy^compounds 

Copdymer  of  unsaturated  polyester  and  aHyl-oounipunds 

Benzerwsultonic  acid,  4-(t  sut)sl!tuted)-3^nettiyl-5-oxo-2^)y»azo*n+yl).  salt.. 


TaN  oil  tractions,  unsaturated  hydrocarbon  resin  dieneophile  modHied  polymer  with  pentaerythritot 

Cartx>Ky*c  modilied  rosin 

Alkyd  resm .„ _ _ 

Sulistituted  alkyl  alkanol - - 

Alkenemelhacrylate  copolymer 

Acrylic  rnodilied  afkyd - - 

Genenc  neme  1  >|.pyrazole-3-carboxylic  acid.  4.5-dl»^ydro^5o^(t>■144^sul^Oph»nyl^-4■t(4-sul^opheny^)azol.^Tlixed  saA.. 

Genenc  name  Polyflooro  substituted  alkyl.  Nsubstituted  ammo  alcohol ~ 

Genenc  name  Phenoxazmium,  bislsubstittuedammol.  salt 


50FR  14439  (4-12-851  (14441| 
50FR  1*439  (4-12-85)  (14441) 
50Fn  14439  (4-12-85)  (14441) 
50FR  14439  (4-12-85)  (14441) 
50FR  14439  (4-12-85)  (14441) 
50FH  14439  (4-12-85)  (14441) 
50FR  14439  (4-12-85)  (14441) 
50  FR  14439  (14441)  (4-12-8S) 
50  FH  14439  (14441)  (4-12-85) 
50  FH  14439  (14441)  (4-12-85) 
50  FR  14438  (14441)  (4-12-85) 
SO  FR  14439  (14441)  (4-12-85) 
50  FR  14439  (14441)  (4-12-85) 
50  FR  14439  (14442)  (4-12-85) 
50  FR  14439  (14442)  (4-12-85) 
50  FR  14439  (14442)  (4-12-85) 
50  FR  14439  (14442)  (4-12-85) 
50  FR  14439  (14442)  (4-12-85) 
50  FH  14439  (14442)  (4-12-85) 
50  FR  14439  (14442)  (4-12-85) 
50  FR  14439  (14442)  (4-12-85) 
SO  FR  14439  (14442)  (4-12-85) 
50  FR  15629(4-19-85) 
50  FR  15629(4-19-85) 
50  FR  15629  (15630)  (4-19-85) 
50  FR  15629  (15630)  (4-19-85) 
50  FR  15629  (15630)  (4-1&-85) 
50  FR  15629  (156301  (4-19-85) 
50  FR  15629  (15630)  (4-19-85) 
50  FR  15629  (15630)  (4-19-85) 
50  FR  15629  (15630)  (4-19-85) 
SO  FR  15629  (15630)  (4-19-85) 
50  FR  15629  (15630)  (4-19-85) 
SO  FR  15629  (15630)  (4-19-85) 
50  FR  15629  (15630)  (4-19-85) 
50  FR  15629  (15630)  (4-19-85) 
50  FR  15629  (15631)  (4-19-85) 
SO  FR  15629  (15631)  (4-19-85) 
50  FR  15629  (15631)  (4-19-85) 
50  FR  15629  (15631)  (4-19-85) 
SO  FR  15629  (15631)  (4-19-85) 
50  FR  15629(15631)14-19-85) 
50  FR  15629  (15631)  (4-19-85) 
50  FR  15629  (15631)  (4-19-85) 
50  FR  15629  (15631)  (4-19-85) 
SO  FR  15629  (15631)  (4-19-85) 
50  FR  15629  (1563)  (4-19-85) 
SO  FR  15629  (15631)  (4-19-86) 
50  FR  15629  (15631)  (4-19-85) 
50  FR  15629  (15632)  (4-19-85) 
SO  FR  15629  (15632)  (4-19-85) 
50  FR  15629  (15632)  (4-19-85) 
50  FR  15629  (15632)  (4-19-85) 
50  FR  15629  (15632)  (4-19-85) 
50  FR  15629  (15632)  (4-19-85) 
50  FR  15629  (15632)  (4-19-85) 
SO  FR  15629  (15632)  (4-19-85) 
50  FR  15629  (15632)  (4-19-85) 
50  FR  15629  (15632)  (4-17-85) 
50  FR  15629  (15632)  (4-19-85) 
SO  FR  1  541  (4-26-5) 
50  FR  16541  (4-26-85) 
50  FR  16641  (4-26-85) 
SO  FR  16541  (4-26-85) 
50  FR  16541  (4-26-85) 
SO  FR  10541  (4-26-85) 
50  FR  m41  (4-26-85) 
SO  FR  16541  (4-26-85) 
50  FR  16541  (4-26-85) 
50  FR  16541  (16542)  (4-26-85) 
SO  FR  16541  (16542)  (4-26-85) 
50  FR  16541  (16542)  (4-26.65) 
50  FR  16541  (16542)  (4-26-85) 
50  FR  16541  (16542)  (4-26-85) 
50  FR  16541  (16542)  (4-26.85) 
SO  FR  16541  (16542)  (4-26-85) 
50  FH  16541  (16542)  (4-26-85) 
50  FR  16541  (16S42)  (4-26-85) 
50  FR  16541  (16542)  (4-26-85) 
SO  FR  16541  (16542)  (4-26.85) 
SO  FR  16541  (16542)  (4-26-85) 
50  FR  18916  (5-3-85) 
50  FR  18916(5-3-85) 
50  FR  18916  (5-3-85) 
50  FR  18916  (5-3-85) 
SO  FR  18916  (5-3-85) 
50  FR  18916  (5-3-85) 
50  FR  18916  (5-3-85) 
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PMNNa 


ktonmy/gsnehc  nwiM 


P85-828 
P85-«29 
P85-«30 
P8S-«31 
P85-«32 
P  85-833 
P85-«34 
P  8S-«35 
P8S-836 
P  85-837 
P85-838 
P85-839 
Pe5-840 
P  85-841 
P85-842 
PB5-843 
P85-844 
P  85-845 
P  85-846 
P  85-847 
P  85-848 
P  85-849 
P85-846 
P85-850 
P  85-851 
P85-852 
P85-853 
P  85-854 
P  85-855 
P  85-856 
P  85-857 
P85-858 
P  85-859 
P85-860 
P  85-861 
P85-862 
P85-863 
P85-864 
P85-865 
P85-866 
P  85-867 
P85-868 
P85-fl69 
P  85-870 
P  85-871 
P  85-872 
P  85-873 
P  85-874 
P  85-875 
P  85-876 
P  85-877 
P  85-878 
P  85-879 
P85-880 
P  85-881 
P  85-882 
P  85-883 
P  85-884 
P  85-885 
P  85-886 

Y  85-36 

Y  85-37 

Y  85-38 

Y  85-39 
Y8S-40 

Y  85-41 

Y  85-42 

Y  85-43 

Y  85-44 

Y  85-45 

Y85-46 

Y  85-47 

Y  85-48 

Y  85-49 

Y  85-50 

Y  85-51 

Y  85-52 

Y  85-53 

Y  85-54 

Y  85-55 

Y  85-56 

Y  85-57 

Y  85-58 

Y  85-59 

Y  85-60 

Y  85-61 
Y85-62 
Y8S-63 
Y85-84 

Y  85-85 


Cyctoalkenytpeoteno* „ 

isottwqwwt*  o*  subsMutad  potycydic  cwnpound ... 
THocmbmUtt  ot  substituted  potycydic  compound  . 
Isottiiocyanato  of  substituted  pdycydic  compound... 

Po»yes«er  resm. 

Urett<ane  wXt\  bkxkad  mulWunc>on«l  isocyanMM... 

vmyisubstituted  organosilicona  copotynwr _ 

Ogaoosilicone  copotymer 


Genenc  name: 

Genenc  name; 

Genenc  name 

Genenc  name: 
I  Genenc  name: 
'  Genenc  name 
I  Genenc  name 

Genenc  name: 

l-^)  4-n-te1radecyt  4'  (2-metnytbutyi)  ( 

( •■ )  4-n-hexytoxyi3(ieny(  4-(2-meihv«xityl)  b<>beny1  4'  carboxylata 

( +  H-(2-metriy«)ulv1)  pneny)  4-<2.mett)y1butyt)  biphenyl  4*  cvboxyMa^ 

( +  >-4-cyanophenyt-4-(2'  -meltiy«xjtyl)  b^jbenyl  4  -c«t>oxy(ata 

(  +  (  4-n-octytaryt  4-<2^nethyt)uly()  pbenylbenioate __ 

(  +  )  4-n-t)aryloxy  4X2-mettiylbulyl)-pheny1.benzoate 

'  (♦)  4-n^Jecy(oiry  4^2-me«iy«xityt)pnenyt-b«n«>ale „ 

]  {")  4-n-dodecytoxy  4 -(2mettiyt)utylH>nany»enzoate... 

(  » )  4(2-me«hv«)»ityi)-phonvt  -oclyltiiphanyl  cwtwxylate _ 

(  +  )  4-n-propyi  4  (^-mel^y<XJty0-p'<enyt>en2O•te 

(•!■)  4-n-pentyl  4  ■{2-me«iyt)utyl)i3nenylbenKiate 


(  +  )  4(2-me(fiyt)utyl)  phenyl  4  -o-beptytwphenyl  cwboxytali... 

( *)  4-n-heptyi  4'^^-memy^buty1)-p^eoy«)en2oale 

(  ♦  )  4-n-pen(y<  4  (2  memyibu»y1>-pnenyt)enzoalo 

(»)  4-n-nony(  4'-42-melhyibutyt>-p'>anyt)enzoaia 

( • )  4-<2-me<tiy«)uty<)  4'.pan«^tivhany(  cartXMylal*- 
Genenc  name: 
Genenc  name: 
Genenc  name: 
Genenc  name: 
I  Genenc  name: 
Genenc  name: 
Genenc  name: 
Genenc  name: 
Genenc  name: 
Genenc  name: 
Genenc  name: 


Copolynier  o(  vinyl  acalale.. 
Akyl  ester  01  phosphorous.. 

CyckMipnatic  and  cydoaroniatic  composite  polysslar _. 

Tngtyodyl  ether  o«  substituted  tn(hydroxyphenyl)methan« .. 
Tnglyodyl  ettier  o»  substitulad  tn(hydroxypheny()memane .. 

Oxime  based  polyurethana 

Aftylalumium  hakde 

Potyester 

Acrylic  resm 


Functiona*y  modWad  aciytala  lypa  polynar_ 

Ammonium  salt 

Genenc  name  Blocked  akphalic  pdyisocyanals.. 


Polymer  ot  ethylene,  elhyt  acrylate.  and  maleic  anhydride.. 
D«iiethylhydrogan  terminated  pdysitoxane.. 

Substituted  phenyl  acetomtnle __ 

Substituted  phenyl  acetoralrila 

Kelopotycydic  polyaod.. 


Genenc  name: 
Genenc  name 
GenarK  name: 
GenerK  name: 
Genenc  name 
Gertenc  name. 
GenerK  name 
Genenc  name 
Genenc  name 
Generic  name 


Oacetyl  po*ycyc»c  hytkocarbon.. 

KetoootycyciK  potycidchloilda . 


isocyanate-iannMrMd  pdyuralhana.. 

i-»ydroicy-lannnrtad  polytnthana 

Fatly  aad,  rasnoua  amidoafiiiiia „ 

Res«xxa  amKloamina 


3-lhahepl-5.ene-l-ol.. 

Genenc  name:  Aliylaniidopropyl  betana.. 

Genenc  name:  AAiylamidopropyt  betona.. 

Generic  name:  AAylamnopropyl  betana.. 

Genenc  name: 

Genenc  name 

Genenc  name: 

Genenc  name: 


Aikytammopropyt  balaina 

Alkytammopropyt  bataina 

Sodium  bisultite  reaction  product  with  an  apoxidaed  nalurtf  ol.. 
2.2.6.6-tetramelhyt-4  N-(substituted)aminopiperidine 


Octadeconamide.  N-(2  [(2hydroxyelhy0  aminolethyl]-.  monohydrocNoride  (salt).. 


Polyurethane 

Btociied-isocyanate  potyurettiane  polyether.. 

Unsaturated  polyester  resm , 

Brommated  unsaturated  polyester  resm.. 


Genenc  name: 

GenerK  name: 

GenerK  name: 

Genenc  name:  

Genenc  name:  Acrylamide-acrylic  aod  terpolymer,  maed  sodium  «nmoi«jm  mM~ 

GenerK  name   ' 

GenerK  name 

Genenc  name: 
'■  GenerK  name: 
;  GenerK  name 
I  GenerK  name 

Genenc  name 

Genenc  name 


AcrytamKle.acrylK  aod  terpolymer.  sodum  salt.. 
Polyester  polyurelhane.. 

Polyester  polymer 

Polyester  polymer _.. 

Polyester  polyal 

Alkyd  resm 


Modrtied  polyamide 

Omer  acids,  monocarboxytic  adds,  polyamines.  polyamida  rasin... 
Polymer  o«:  soybean  ori.  pantaarythntol.  phthalic  anhydnde.  intennediate.   1.2 
beniena  and  d»nip»taiia  gtycol  monomathyl  ether 


propanediol.  l.3.diisocyanato-methyl- 


I  Polymer  o«;  pMhaic  anhyikida.  thmeOiytolpropane  and  lone  0200  polycaprolactone  dnt.. 

!  Genenc  name:  Alkak-sdubto  styrene-acrylate  random  copolymer 

;  Generic  name  Amak-soUHe  styrene-acrylate  random  copolymer „ ..~~~~. 

GenerK  name  Alliali.«olutlta  Styrene-acrylate  random  copolymer ..""!.! 

Genenc  name  Altai  solubia  styrene-acrylate  random  copolymer ...II!."I!Z!!!.~ 

Generic  name  Acrylic  copolymer  resm 

Genenc  name:  AHiyl  methacrylata  pctymar . 

Genenc  name:  Aikyi  methaoylala  polymar ., 
'  Genenc  name:  A»yl  methacrytate  polymer . 


I  Genenc  name:  Polyoiyalkyienesilsesquioxana _„". 

Gerwnc  name  Alkyd  resm   

Genenc  name    1  substituted  propane.  2-melhyl-2.((l^wo-2-propanyt)amino]-. 


propenamide  and  2  propenoK  aod,  sodium  salt. 


mono  sodium  salt  polymer  with  2- 


GenerK  name: 

OenerK  name: 

GenerK  name: 
I  GenerK  name: 
I  GenerK  name 

Generic  name: 
'  Generic  nama  PhthalK  modified  alkyd  resm 
i  Genenc  name:  Copolymer  o»  vmyi  acetate  and  olafina.. 


Potyester  resm 

Potyester  resm  made  from  dbaac  aromalK  and  aliphatic  acids  and  aliphatic  glycaiiii." 

Polyester  resm  made  lor  dibase  aromatic  and  aKphalic  adds  and  aliphatic  glycols 

Urethane  modrtied  alkyd  resm 

Phtt\akc  modified  alkyd  resm _ " 

Isophthakc  modrtied  alkyd  re 


FR  citation 


SO  FR  18916  (5-3-85) 
50  FR  18916  (5-3-85) 
50  FR  18916  (5-3-85) 
50  FR  18916(18917)  (5-3-85) 
50  FR  18916(18917)  (5-3-85) 
50  FR  18916(18917)  (5-3-85) 
50  FR  18916(18917)  (5-3-85) 
50  FR  18916(18917)  (5-3-85) 
50  FR  18916(18917)  (5-3-85) 
50  FR  18916(18917)  (5-3-85) 
50  FR  18916(18917)  (5-3-85) 
50  FR  18916(18917)  (5-3-85) 
50  FR  18916(18917)  (5-3-85) 
50  FR  18918(18917)  (5-3-85) 
50  FR  18916(18917)  (5-3-85) 
50  FR  1816(18917)(5-3-5) 
50  FR  18916(18918)  (5-3-85) 
50  FR  18916(18918)  (5-3-85) 
50  FR  18916(18918)  (5-3-85) 
50  FR  18916(18918)  (5-3-85) 
50  FR  18916(18918)  (5-3-85) 
SO  FR  18916(18918)  (5-3-85) 
50  FR  18916(18918)  (5-3-85) 
SO  FR  18916(18918)  (5-3-85) 
50  FR  18916(18918)  (5-3-85) 
50  FR  18916(18918)  (5-3-85) 
50  FR  18916(18918)  (5-3-85) 
SO  FR  18916(18918)  (5-3-85) 
SO  FR  18916(18918)  (5-3-85) 
50  FR  18916(18919)  (5-3-85) 
SO  FR  18916(18919)  (5-3-85) 
50  FR  18916(18919)  (5-3-85) 
50  FR  19796  (5-10-85) 
SO  FR  19798  (5-10-85) 
SO  FR  19798  (5-10-85) 
50  FR  19798  (5-10-85) 
SO  FR  19798(19799)  (5-10-85) 
50  FR  19798(19799)  (5-10-85) 
SO  FR  19798(19799)  (5-10-85) 
SO  FR  19796(19799)  (5-10-85) 
50  FR  19796(19799)  (5-10-85) 
50  FR  19796(19799)  (5-10-85) 
SO  FR  19796(19799)  (5-10-85) 
50  FR  19796(19799)  (5-10-85) 
50  FR  19796(19799)  (5-10-85) 
SO  FR  19796(19799)  (5-10-85) 
50  FR  19798(19799)  (5-10-85) 
50  FR  19798(19799)  (5-10-85) 
SO  FR  19796(19799)  (5-10-85) 
50  FR  19798  (19600)  (5-10-85) 
50  FR  19798  (19600)  (5-10-85) 
50  FR  19798  (19600)  (5-10-85) 
SO  FR  19798  (19800)  (5-10-85) 
SO  FR  19798  (19600)  (5-10-85) 
SO  FR  19798  (19800)  (5-10-85) 
SO  FR  19796  (19600)  (5-10-85) 
SO  FR  19796  (19800)  (5-10-85) 
50  FR  19798  (19800)  (5-10-85) 
SO  FR  19798  (19600)  (5-10-85) 
50  FR  19798  (19600)  (5-10-85) 
50  FR  14446(4-12-85) 
SO  FR  14446  (4-12-85) 
50  FR  14446  (4-12-65) 
50  FR  14446  (4-12-85) 
50  FR  14446  (4-12-85) 
SO  FR  14446  (4-12-85) 
50  FR  14446  (4-12-85) 
SO  FR  15632(15633)  (4-19-85) 
50  FR  15632(15633)  (4-19-85) 
SO  FR  15632(15633)  (4-19-85) 

50  FR  15632(15633)  (4-19-85) 
50  FR  15632(15633)  (4-19-85) 
SO  FR  15632(15633)  (4-19-85) 
SO  FR  15632(15633)  (4-19-85) 
50  FR  15632  (15633)  (4-19-85) 
50  FR  15632  (15633)  (4-19-85) 
50  FR  15632  (15633)  (4-19-85) 
SO  FR  15632  (15633)  (4-19-85) 
SO  FR  15632  (15633)  (4-19-85) 
SO  FR  16543  (4-26-85) 
SO  FR  16543  (4-26-85) 
SO  FR  16543  (4-26-85) 

50  FR  18919  (18920)  (5-3-85) 
SO  FR  18919  (18920)  (5-3-85) 
SO  FR  18919  (18920)  (5-3-85) 
SO  FR  18919  (18920)  (5-3-85) 
50  FR  18919  (18920)  (5-3-85) 
50  FR  18919  (18920)  (5-3-85) 
50  FR  18919  (18920)  (5-3-85) 
SO  FR  18919  (18920)  (5-3-65) 


Expiratton  data 


Oa 

Da 

Da 

Do. 

Do. 

Do. 

Da 

Oa 
July  t,  1985. 

Da 

Do. 

Do. 

Do. 

Do. 

Oa 

Oa 

Oa 

Oa 

Oa 

Oa 

Oa 

Do. 

Da 

Da 
July  22.  1985 

Do. 

Da 

Do. 

Do. 
July  23.  1965 

Do. 

Do. 
July  24.  1985 

Do. 

Da 

Da 

Do 
Juty  27.  1985. 

Do 

Do. 
Juty  28.  1985. 

Da 

Oa 

Do. 

Do. 

Do. 

Do. 

Oa 

Do. 

Do. 

Do. 

Oa 

Do. 

Da 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 
Apr  21,  1985. 

Do. 

Do. 

Do. 
Apr  22.  1985. 

Do. 

Do. 
Apr.  25.  1985. 
Apr  28,  1985. 

Do 

Do. 
Apr.  29.  1985. 

Do 

Do. 

Do. 
Apr  29.  1985 
Apr.  30.  1985. 

Do. 

Do. 
May  2.  1985. 
May  6,  1985. 

Do 

May  12.  1985. 

Do. 

Do 
May  14.  1985 

Do. 

Do 

Do 

Do 


PMNNo. 


Y  85-66 

Y  85-67 

Y  85-66 

Y  85-69 

Y  85-70 
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1. 197  Premanufacture  Notices  Received  During  the  Month— Continued 


IdenMy/ganehc  name 


Generic  name:  Linseed  fatty  acid  modified  polyester . 

Geoenc  name:  Pdyesler 

Geoeoc  name  Alkyd 

Geneoc  name  Acrylaled  alkyd 

Geoeoc  name.  Acrylic  copotytner 


FRcilainn 


50  FR  18919  (18920)  (5-3-85) 
SO  FR  18919  (18S20)  (5-3-85) 
SO  FR  18919  (18920)  (5-3-85) 
SO  FR  18919  (18920)  (5-3-85) 
50  FR  19797  (19798)  (5-10-85) 


32297 


Ejipvafton  < 


May  15.  19 

Do 

Da 

Do 
May  20.  11 


I.  Its  Premanufacture  Notices  Received  Previously  and  Still  Under  Review  at  the  End  of  the  Mouth 


PMNNo. 


P  85-613 
P  85-614 
P  85-615 
P  85-616 
P  85-617 
P  85-618 
P  85-621 
P  85-622 
P  85-623 

P  85-624 

Pe5-e25 

P  85-626 
P  85-627 
PB5-628 
Pe5-629 
P85-630 
P  85-631 
PB5-632 
P  85-633 
P  85-634 
P  85-635 
P  85-636 
P  65-637 
P85-638 
P  85-639 
P  85-640 
P8S-641 
P  85-642 
P  85-643 
P85-644 
P  85-645 
P  85-646 
P  85-647 
P  85-648 
P  85-649 
P  85-650 
P  85-651 
P  85-652 
P  85-651 
P  85-654 
F<  85-655 
P  85-656 
P  85-657 
P  85-658 
P  85-659 
P  85-660 
P  85-661 
P  85-662 
P  85-663 
P85-664 
P  85-665 
P  85-666 
P  85-667 
P85-668 

P  85-669 
P  85-670 
P  85-671 
P  85-672 
P  85-673 
P  85-674 
P  85-«75 
P  85-676 
P  85-677 
P  85-678 
P  85-679 
P  85-680 
P  85-681 
P  85-682 
P  85-683 
P  85-684 
P  85-685 
P  85-686 
P  85-687 
P  85-668 
P85-«89 
P  85-690 


Idenmy/genenc  name 


Genertc  name:  Dialkylamine  substituted  aryi-n-arylnitrone . 
Genenc  name  OaH<ylamine  substituted  aryt-n-arylnilrona .. 

Geoenc  name  Nilrobenzoic  acid  ester 

Geneoc  name  Brominated  propanoic  acid  derivative.. 


Gor>eoc  name  Sobstituted-pOenytaro-substituted-naphthatenedisuHonic  acid,  aodiuni  salt 

Genenc  name:  Substitutod-phenylazo-substituted-naphttMlenedisuHonic  acid,  sodwm  latt ~1~. 

Genenc  name  Cyciopentene  substituted  alcohol """"'" 

Geoenc  name  Poiy[all>yi  sulfonic  acid,  ammonium  salt] „ _.___ 

Geneoc   name    Substituted   benzene   sulfonic   acid,[ct)loro-[(substitute<)  pheynl)   aminoMriarioyt  aminoH-Ctwiino 

cait)ooyt-ettiy(-hydroxy-methyi-oxo-pyndinyl]  hydroxy-mettiyt-oxo-pyndinelazoj-alkali  metal  salt 
Generic  name:  Amino-tiydroxy-napnmalene  disulfomc  acid.-[(dict>loro  tnaonyf)  amino]  substituted  phenyl  azo]-[(tii>«ti- 

tuted  pher<yl)azo]-.  alkab  metal  salt 
Geoenc  name:  Copper  phthatocyamne.  [[(chtoro-substituted-triazinyl)  amino]  substituted  sultonyl  sulto  denvativea  alkaii 
metal  salt 

3Acetyl-7-(diethy(amino)-2H-1-benzopyran-2-oo» „ 

Alkenyloifysilane 

Alkyd  resm ..__ _.._„„. _„_. 

Potassium.  1-r)-octyl  sulfonate 


Gerwnc  name 
Genenc  name 
Gertenc  naine 
Generic  name 
Generic  name: 
Genenc  name: 


Ammornum.  1 -n-tetradecyl  sulfonate.... 

Sodium,  1 -n-tetradecyl  sulfonate 

Genenc  name  Ammonium,  t-n-hexadecyl  sulfonate... 

Genenc  name  Armrxjalkanoic  acid 

Genenc  name  Butyltin  alkyl  tfno-glycolate . 


Polymer  of:  Methylmethacrylate;  butyl  acrylata;  dimathylaminoetriyl  melhacrylate;  and  methacrylic  add.. 

Genenc  name:  Substituled  epoxy  resin 

Genenc  name  Ptx»phonomethylated  amine „ 

Genenc  name  Substituted  polyglycol _ 

Genenc  name  Substituted  polyglycol 

Gertenc  name:  Substituted  propenamide 

Genenc  name  Substituted  amino  caftx>xamilla...„ ..™„„ 

2-l'tonynoK  acid.  2-mettiylpropyl  ester Z.!!1!""™!1"I!!"Z 


Substituted  pyndine .. 

Substituted  alkanoK  tnester 

Titamum  complex  compound 

Titanium  complex  compound 

Tnsubstituted  naphtnalene-cartxjxamide 

isopropyliden6-bis(  1 , 1  -dimelhylpropyl)  derivative .. 
Sulfunzed  alkyt  pfier)ol.. 


Cieneric  name: 

GenerK  name 

Gerienc  name: 

Genenc  fiame 

Genenc  name 

GenerK  name 

Genenc  name 

Genenc  name 

Genenc  name 

Genenc  name 

Genenc  name 

Genenc  name 

Genenc  name. 

Genenc  name: 

Genenc  name: 

Genenc  name: 

Generic  name  Cyano  naphthyl  alkyl  cyclohexane  caitoxylic  acid .. 

Genenc  name:  Fatty  acid  esters  with  alkanoiamme,  ethoxylatad.. 

Genenc  name:  AlkylthiophefXJl 

(Senenc  name:  Oganomotallic  polymer 

Genenc  name  Pyrrolopyrrol.. 


Mixed  amine/alkane  spiropolycarboxylata  octaesters.. 
Mixed  amine/alkane  spiropolycafboxylate  octaesters.. 

Reacted  epoxy  resm 

Organomagnesium  compound 

Halogenated  organo-metal „„_„_„„„.„.. ____„ 

Quaternary  ammonium  humate 

Cyanobiphenyl.  alkyl  cycloheicane  carboxylic  add 

Cyano-alkytterphenyl 

Cyanobiphenyl  alkyl  benzoic  acid.. 


Generic  name  Reaction  product  of  metallic  alkyls  and  polysiknanea 

Genenc  name  Reaction  product  of  metallic  alkyls..  polyailoxanes  and  titanatea „ 

Genenc  name  Polyester  polyurethane .^ .^ 

Generic  name:  Aliphatic  unsaturated  aldehyde !. 

Mixture  of  acftic  acid.  2.2.  ,2--(dodocylslannylidyno)  tris  (thio)-tns-.triisooctyi  ester  arid  acetic  iicid,2!2.-(dod^^ 
idyne)  bis  (thio)-bis-.dissooctyl  ester. 

Generic  nanrie:  Silylated  amino  carboxylate _ _.. 

Taw  oil  rosin  propylene  oxide  reaction 

Genenc  name:  Reacted  irxxMied  cycto-aliphatk:  diamina „ 

Generic  name:  Thionocartiamate  derivative 

Genenc  name:  Silytated  armno  cartx>xytate ..«....„ .«._,.... 

Genenc  name  Aliphatic  polyester 

Genenc  name  Aliphatic /aromatic  polyester „„.. 

Genenc  name:  Functional  polyester „ 

Genenc  name  Functional  polyettier _ „ ;.„ |..., 

Genenc  name:  Aryl  sulfonamide „.... 

Genenc  name:  Polyurethane 

Genenc  name:  1 , 1  -dimethylpropyl  peroxyeater 

1.2.7.8-diepoxyoctane 1 

Geoenc  name:  Vinyl  reactive  plasticizer „„ _ 

Metfiacrytoxy  ethylacidpnthalate _ „ 

Generic  name  Aliphatic  polyester . 


Tnethanolamine.  compounded  vnth  boron  fluoride  (1:1).. 

Gerwnc  name  Acrylate  copolymer 

Genenc  name:  Acrylate  copolymer 

Generic  name  Acrylate  coix>lymer 

GenerK  name  Acrylate  copolynier „ 

Potassium  antimony  tns-(ethanediol) 


FR 


50  FR 
50  FR 
SOFR 
50  FR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 

SOFR 

SOFR 

SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 

SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 


0536(10537) 
0536(10537) 
0536(10537) 
0536(10537) 
0536(10537) 
0536(10537) 
0536(10537) 
0536(10538) 
0536(10538) 


(3-15-8S) 
(3-15-85) 
(3-15-85) 
(3-15-85) 
(3-15-85) 
(3-15-85) 
(3-15-«q 
(3-15-86) 
(3-15-85) 


0536(10538)  (3-15-85) 

0536(10538)  (3-15-85) 

0536(10538)  (3-15-86) 
0536(10538)  (3-15-85) 
0536(10538)  (3-15-85) 
0536(10538)  (3-15-85) 
0536(10538)  (3-15-85) 
0536(10538)  (3-15-85) 
0536(10538)  (3-15-85) 
0536(10538)  (3-15-85) 
0536(10538)  (3-15-85) 
0536(10539)  (3-15-65) 
0536  (10539)  (3-15-85) 
0536  (10539)  (3-15-85) 
0536  (10539)  (3-15-85) 
0536  (10539)  (3-15-85) 
0536  (10539)  (3-15-85) 
0536  (10539)  (3-15-85) 
0536  (10539)  (3-15-85) 
0536  (10539)  (3-15-85) 
0536  (10539)  (3-15-85) 
0536  (10539)  (3-15-8S) 
0536  (10539)  (3-15-85) 
1557  (11558)  (3-22-85) 
1557  (11558)  (3-22-85) 
1557  (11558)  (3-22-85) 
1557  (11558)  (3-22-85) 
1557  (11556)  (3-22-85) 
1557  (11558)  (3-22-85) 
1557(11558X3-22-85) 
1557  (11558)  (3-22-85) 
1557(115581(3-22-85) 
1557  (11558)  (3-22-85) 
1557  (11558)  (3-22-85) 
1557  (11558)  (3-22-85) 
1567  (11558)  (3-22-85) 
1557  (11559)  (3-22-85) 
1557(11559X3-22-85) 
2623(3-29-85) 
2623(3-29-85) 
2623  (3-2»-«5) 
2623(3-29-85) 
2623(3-29-85) 
2623(3-29-85) 
2623  (3-2»-85) 

2623(3-29-85) 
2623(12624)  (3-29-85) 
2623(12624)  (3-2^-85) 
2623(12624)  (3-29-85) 
2623(12624)  (3-29-85) 
2623(12624)  (3-29-85) 
2623(12624)  (3-29-85) 
2623(12624)  (3-2»-8S) 
2623(12624)  (3-29-85) 
2623(12624)  (3-29-85) 
2623(12624)  (3-29-85) 
2623(12624)  (3-29-85) 
2623(12624)  (3-29-85) 
2623(12624)  (3-29-85) 
2623(12625)  (3-29-85) 
2623(12625)  (3-29-85) 
2623(12625)  (3-29-85) 
2623(12625)  (3-29-85) 
2623  (12625)  (3-29-85) 
2623  (12625)  (3-29-85) 
2623  (12625)  (3-29-85) 
2623  (12625)  (3-29-85) 


Do 
Do 
Do 
Do 
Do. 

jm  1.  ins 

Od. 

Da 

Do 
Da 

Oa. 

Jiaia  2.1985 
Da 
Do 
Do 
Da 
Da 
Oa 
Da 
Da 
Oa 

junaa  ins. 

Oa 

Da 

Da 
June  4.  1905 

Da 

Da 

Do 

Da 

Da 
JwaS.  isas 

Da 

Do 

Do. 

Oa 
JunaS.  ins. 

Oa 
JmS.  I9as. 

Da 

Da 

Oo 

Oa 

Oa 
Jwia  10.  laas 

Da 
1Z  1985 

Da 

Oa 

Oa 
IS.  1985 

Oa 

Oa 

Do 
Ji«ia30.  1985 
Junaa.  19S5. 
JiaialS.  1985 

Da 
Jiaie  16. 1905 

Da 

Da 

Da 

Do 

Oo. 

Oa 

Da 

Do 

Do 

Do 

Da 

Da 

Do 

Do 

Do 
Juna  17.  ins 
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1 18  PnEMANUFACTUBC  NOTICES  RECEIVED  PREVIOUSLY  AND  STILL  UNDER  REVIEW  AT  THE  END  Of  THE  MONTH— Continued 


PMNNa 


PM-«1 

PBS-eaz 

PBS.«83 

P85-«»4 
P»S.«86 
P85-696 
P  95-697 
Pa5-69e 
P85-699 
P  85-700 
P«5-701 
PB*-702 
P  85-703 
P  85-704 
P  85-705 
P  85-706 
P  85-707 
P  85-708 
P  85-709 
P  85-710 
P  85-711 
P  85-712 
PeS-713 
P  85-714 
P  86-715 
P  85-716 
P  85-717 
P86-716 
P  85-719 
P  85-720 
P  85-721 
P  85-722 
P  85-723 
P  85-724 


Gwtenc  hmw  MMM  mH  ol  tubsMuiKl  (dWkyQ  ba  (alkyt  luccxwi*  MMt). 

7-«>e»y«— loMH '  -OKO■3^h»lTf^■^^^no^n^^H- 1  ^3»nzoofrmi-2-on» 

Garwnc  lame  AciytMad  ivMTians  i««n.. 


j  G»o«nc  naaia:  2-prop«fio«  aod  coootynMr 

I  Gananc  nvnc  AoytaM  capotyraar 

I  Gao«nc  mmm:  Acrytxe  riyyityi— 

,  Geoenc  rmirm:  AcrytaM  copolynif 

:  Gaoanc  nam*  Aovtate  ctxxJtymae 

Gaoenc  nana  Potynw  o<  »v«ne  oitti  acrytala  and  nwlhacryMaa.. 

Gananc  na«ne  MbmO  *cr>ia«a/ mathacfyM*  polymar 

Ganenc  nama:  PiXyastar  denvahva . 


Gananc  narw  Acry«c  tarpotymar  rasin. „_ 

Polymaf  o«  hy<>oxy  etfiy*  acrytala:  raoptwrona  d  iiocyanala.  and  maipol  125- 

I  Gananc  nama  Motiiad  kvaoanol  nowolac _ 

;  Gananc  nama  SuOtWulad  po«y<j(yc<]( , 

Gananc  name  S.twtamad  pyndme  ,  , 

Gananc  nama:  ?aluflad  po^amac 


Gananc  nama:  Salmlad  po^«ter  «*cona  modMM.. 

Gananc  nama  Styraaa  aoytc  n<od*ad  o*- 

Gananc  nama:  Po»y  aciytata/ntaMiaaitMa  aaMr 

Gananc  nMia  Ualal  alhoiada  . 


Gananc  name  Acrykc  oo^^1ar  subatrtuMd  amna  raacton  pradud. 

Gananc  i«me  Slyrana.  acrykc  copoiyniar 

Gananc  nama:  OsufiaUulad  uraa 
Gananc i 


Gwm  nam*:  RDly^«iy«ana.t>u(y<acryM»4iialaic  anhydnda). 

Gananc  nama;  PolyqtyacV  atfiar  at  potyglyoaral 

Gananc  name.  Potyoi  potyacryMa.. 


Gananc  name.  Potymer  ol  siyana  and  malhactytalaa 
Ganenc  name  Po«yacry«aW 


Gananc  name:  Matanwa.  hyoqiypfopyt-malamwa  polymar  wiVi  tornwhWiyda. 

C-.i  and  Cm  mhwIuiiiJ  ilcyt  ni«itea. 

t>»»IMioii  rmdMi  liom  C-C  im-sa*nMd  aliyt  niMai 

Gananc  tmtm:  EVioaylMad  ««ol  mim 


FRdlatton 


SO  FR  12623  (12625)  (3-2»-a6) 
SO  FR  1^«23  (12625)  (3-2»-a9 
50  FR  12623  (12625)  (3-29-85) 
50  FR  12623  (12625)  (3-29-85) 
50  FR  12623  (12625)  (3-2»-«5) 
50  FR  12623  (12626)  (3-29-85) 
50  CR  12623  (12626)  (3-29-85) 
50  FR  12623  (12626)  (3-29-65) 
50  FR  13652  (4-5-85) 
50  FP  13652  (4-5-65) 
50  FH  13652  (4-5-65) 
50  FR  13652  (4-5-85) 
50  FR  13652  (4-5-85) 
SO  FR  13652  (4-5-SS) 
50  FR  13652  (4-5-85) 
SOFR  13052(4-5-85) 
50  FR  13652(4-5-85) 
50  FR  13652  (13653)  (4-5-85) 
50  FR  13652  ('3653)  (4-5-86) 
SO  FR  13652  (13653)  (4-5-85) 
50  FH  13652  (13653)  (4-5-85) 
SO  FR  13652  (13653)  (4-5-85) 
50  FR  13652  (13653)  (4-5-85) 
50  FR  13652  (13863)  (4-5-85) 
50  FR  13652  (13653)  (4-5-86) 
50  FR  13652  (13653)  (4-5-65) 
50  FR  13652  (13653)  (4-5-65) 
50  FR  13652  (13653)  (4-5-85) 
50  FR  13652  (13653)  (4-4-66) 
SO  FR  13652  (13653)  (4-5-85) 
50  FR  13652  (13653)  (4-5-85) 
SO  Fft  13652  (13654)  (4-5-85) 
50  FR  13652  (13654)  (4-5-65) 
SO  FR  13652  (138S4)  (4-5-85) 


ExplrMton  data 


Oe 
June  18.  1965. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 
June  19.  1965. 

Do. 

Do. 

Da 

Do. 

Da 

Da 

Do. 

Da 

Do. 

Do. 
June  22.  1965. 
June  23.  1965. 

Do 

Do. 

Do. 

Do 
June  24.  1965. 

Do, 

Da 
June  25.  1965. 

Do. 

Do. 

Do. 

Da 
June  26.  1985. 


III.  1 18  PREMANUFACTVIRE  NOTICES  FOR  WHICH  THE  NOTICE  REVIEW  PERIOD  HAS  ENDED  DURING  THE  MONTH.  (EXPIRATION  Of  THE  NOTICE  REVIEW 

Period  Does  Not  Signify  That  the  Chemical  Had  Been  Added  to  the  Inventory 


PMN  Mo. 


P  84-913 
P  84-968 
P  84-1007 
P  84-1074 
P86-8 
P  85-98 
P  85-152 
P95-325 


P85-326 

P  85-352 
P  85-365 
P  85-386 
P  85-370 
P  85-371 
P  85-372 
P  85-373 
P  85-374 
P  85-375 
P  85-378 
P  85-377 
P  85-378 
P  85-379 
P  85-380 
P  85-381 
P  85-382 
P  85-383 
P85-384 
P  85-385 
P  85-388 
P  85-387 
P  85-388 
P  85-380 
P  85-390 
P  85-391 
P  85-392 
P  85-393 
P  85-394 
P  85-395 
P  85-396 
P  85-397 
P  85-398 
P  85-390 
P85-400 
P  85-401 
P85-4Q2 
P  85-403 


Idantily/ganafic  nanw 


Gananc  name:  HM^)al2  (2  (3<Miyl]  ttiazolna]  vinyU-1.  4-phenylana  dairane  doubia  mR 

Genenc  name:  ABcyl  aalar 


Gananc  name:  3^iky<-2  i2-ankno)vinyl  Ihtamlinuii  IM- 
Gananc  name:  Pctyuraltiana  poiyntar  . 


(2-)-. 


(2-)l-(3- 
aodum 


Genenc  name:  Potyetfier  potyester  urettana 

Gef^nc  '>«n«r  2^-(l.  3-pneoytaneit)«  (4.  SKliiydro  oitfzola 

Gananc  nanw  naaclad  apoxy  raan     __ 

Col>a«*a(H  IN-)  (N-  (8  (  (S-ammosuiloryO-2 -hydrcuYphanyl]  azo]-7.|iydroi(yt-1-(Mp«t)a-lanyO  ac* 

(4.5-d*iyi*i>-4-((2-ny<»oiiy-5-n«opnany<)uo-3-mettiy(-5-au>-lH-pyrazol-l-y))b«izana-auMo>^nMato 

<9C*. 

Oiromala<l-),  CM4.  5K»iy<»o-4-((2-hydnay-5-nilrcptiany»--am)-3-ma»yl-5<»ol-lH-pynaol-l-y<)  banzana-auMocana- 
dato(2)l  [4-liy4aiy-3-[(3-hy<*aKy-l.naphtttilanyO  azo)  banzanaauHonanwMo  (2-)]-liydrogan  (9CI). 

f^*"*™:  name:  MOI  addua  mv\  a  polyaHiaf  glycol  and  a  hydroxy  matttacrylata 

Polymar  d  c:,c:^ie«aned»7ie*>anoi.  moftrnvtc  aod.  pantaafyttadol,  Miaaoprapyl  HMnala  and  Wtfimamc'iiiiiiiMiiZ.'..'. 

Gananc  nanw  Snor  oil  aaiyd  rean  

Genenc  name  Haloa«iy«  sUsWuMd  cyclic  a«h«___, " """'" '^ 

Genenc  name;  Acrytc  Mkyd  r^am  


I  Genenc  name:  Atpnadc  dfcartxnylc  add  polymar  «ilh  Miwa  dU_ 
Ganenc  name  Aapnabc  dKartxnyfc  add  polymof  aith  alkane  dU. 
Gananc  name  A«cnaoc  dKartxntylc  aod  potymec  kiHi  aikane  diol- 
(Sanertc  name  Ai^inaic  dKaitxnyac  acxi  polymer  mm  itkarm  did- 
Gananc  nama:  Atpltaac  dicartxnyfc  aod  polymer  witti  tfi«ia  dtol_ 
Gananc  name  Mpnalc  dkartxnylic  aod  polymar  wtti  ahana  dW. 
Genenc  name  AtpMaac  dcartwiyte  aod  polymar  mlti  afcana  dU- 
Genenc  name  Akpnatc  (tcartniyfc  aod  polymer  wtti  alkane  dW.. 


Genenc  name 
Genenc  name 
Genenc  name 


AMiaac  dh:art)oi>y«c  aod  polymar  «8i 
Akpnatic  dcait)o»ylic  aod  polymer  wiOi 


dW.. 


AMiaac  (ScartxnyCc  acid  polymar  ««h  akMa  dW 

Phenol.  2.4^iBl  etmetfiylai  r  ■  iu)i  na^iyO-B-nwtiyl 

Genenc  name  Epoxy  amne  adduct 


Gananc  naota  Acryac  rubber  dnpervon  «i  apoxy  raan_ 
1  Gananc  name  Aciyiaie  luicaonal  epoxy  ream  xattiaaa- 
I  Generic  name  Haioger«led  acrylaco 


GenetK  nam&  Mod*ed  copolymei  ol  acrylic  and  vinyl  aromatic  moryxnaiB  - 
Genenc  name.  Copotymai  of  i«i«almlad  polyaatar  an)  allyl-corT«)oundi 


Genenc  nama:  Copotymar  ol  unaaluraied  polyaslar  M«j  allyH»n»ound».. 


G«neoc  nam«.  Copolymar  o«  i«>sMural«d  poly«star  Mid  ally<-convoundB„ 


Genenc  name  Copolymar  ol  iv^aatmlad  polyaMar  arxl  allykxxnpounda 


Ganaiic  name  Copolymar  ol  untaknlad  polyaaiar  and  al»yt-comoounda_ 

Sanenc  nama.  Holaropolycycle  azo  hamanaaiDlna  danvaina.  utt 

Genenc  name  SiAaMuMd  polyeaMr  ream 

Ganenc  name  MaM  laR  ol  o«gano  hjHw  compound.- I 

Geneic  name  AcryMad  OOlyloac 

Genenc  name  Vxqfl  aoMMB  acrytc  oopdynwr 

N-i  py»anyt-9.nnidaeaa«wdda ^ 

'H9-a«^MM<rtM0l*ifl>-»octadecanamida__ 

Generic  ivraa:  TitWulid  ammoazobenzena 

G«nenc  nama:  SubaOMed  Hlpfialic  alcobot- 


Genenc  name.  Msad  amma/akwia  polycaiboxylata. 


FRdlallon 


40  FR  28616  (26618)  (7-13-84) 

49  FR  30236  (30240)  (7-27-84) 

49  FR  32110(8-10-64) 

49  FR  34572  (8-31-64) 

49   FR   41100   (41101)   (10-19-84) 

49  FR  44678  (44677)  (11-8-84) 

48  FH   47108   (47109)   (11-30-84) 

49  FR   50444    (50446)   (12-28-84) 


49  FR   50444   (50446)   (12-28-84) 

50  FH  50  543  (544)  (1-4-85) 
50  FR  1630  (1631)  (1-11-85) 
50  FR  1630  (1631)  (1-11-85) 
50  FR  1630  (1632)  (1-11-85) 
SO  FR  1830  (1632)  (1-11-85) 
SO  FR  1630  (1632)  (1-11-85) 
SO  FH  1630  (1632)  (1-11-85) 
50  FR  1630  (1632)  (1-11-85) 
50  FR  1630  (1632)  (1-11-85) 
50  FH  1630  (1832)  (1-11-85) 
SO  FR  1630  (1632)  (1-11-85) 
SO  FR  1630  (1632)  (1-11-85) 
50  FH  1630  (1632)  (1-11-85) 
SO  FH  1630  (1632)  (1-11-85) 
SO  FR  1630  (1632)  (1-11-85) 
SO  FH  1630  (1632)  (1-11-85) 
SO  FR  2718  (2719)  (1-16-85) 
50  FR  2718  (2719)  (1-18-85) 
50  FH  2718  (2719)  (1-18-85) 
50  FR  2718  (2719)  (1-18-85) 
50  FH  2718  (2719)  (1-18-85) 
SO  FR  2718  (2719)  (1-18-85) 
50  FR  2718  (2719)  (1-18-85) 
SO  FH  2718  (2719)  (1-18-85) 
50  FH  2718  (2719)  (1-18-85) 
50  FH  2718  (2719)  (1-18-85) 
50  FH  2718  (2719)  (1-18-85) 
50  FR  2718  (2720)  (1-18-85) 
SO  FR  2718  (2720)  (1-18-85) 
SOFR  3592(1-25-65) 
SOFR  3592(1-25-85) 

SO  FH  3592  (3593)  (1-25-85) 
SO  FH  3592  (3593)  (1-25-85) 
SO  FH  3592  (3593)  (1-25-85) 
SO  FH  3592  (3593)  (1-25-85) 
SO  FR  3592  (3593)  (1-25-85) 
50  FH  3592  (3593)  (1-25-85) 


Expaaiion  dole 


Apr  8,  1985. 

Apr  19.  1985. 

Apr  8.  1965. 

Apr  26.  1985. 

Apr  21.  1985. 

Apr  2.  1965. 

Apr  16.  1985. 

Apr  17.  1985. 


Oo. 

Apr  24.  1985. 
Apr   1.  1985. 

Do. 

Do. 

Da 

Oa 

Do. 

Da 

Oo. 

Oo. 

Da 

Oo. 

Oo. 

Do. 

Da 

Do. 
Apr  7.  1965. 

Do. 

Do. 

Da 

Do. 
Apr  8.  1965. 
Apr  9.  1985. 

Da 

Da 

Da        i 

Da 

Do. 
Apr   13.  1965. 

Oo. 
Apr   14.  1965. 

Oo. 

Do. 

Da 

Da 

Do. 
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III.  118  Premanufacture  Notices  for  Which  the  Notice  Review  Period  Has  Ended  During  the  Month.  (Expiration  of  the  Notice  Review 
Period  Does  Not  Signify  That  the  Chemical  Had  Been  Added  to  the  Inventory— Contlnoed 


PMNNo. 


P  85-404 
P  85-405 
P85-40€ 
P  85-407 
P  85-408 
P85-4Ce 
P  85-413 
P  85-414 
P  85-415 
P  85-416 
P  85-417 
P  85-418 
P  85-419 
P  85-420 
P  85-421 
P  85-422 
P  85-423 
P  85-424 
P  85-425 
P  85-426 
P  85-427 
P  85-428 
P  85-429 
P  85-430 
P  85-431 
P  85-432 
P  85-433 
P  85-434 
P  85-435 
P  85-436 

P  85-437 
P  85-438 
P  85-439 
P  85-440 
P  85-441 
P  85-442 
P  85-443 
P  85-444 
P  85-445 
P  85-446 
P  85-447 

P  85-448 
P  85-449 
P  85-450 
P  85-451 
P  85-452 
P  85-453 
P  85-454 
P  85-455 
P  85-456 
P  85-28 
P  85-29 
P  85-30 

Y  85-31 

Y  85-32 

Y  85-33 

Y  85-34 

Y  85-35 

Y  85-36 

Y  85-37 

Y  85-38 

Y  85-39 

Y  85-40 

Y  85-41 

Y  85-42 

Y  85-43 

Y  85-44 
•Y  85-45 

Y  85-46 

Y  85-47 

Y  85-46 

Y  85-49 

Y  85-50 

Y  85-51 

Y  85-52 

Y  85-53 

Y  85-54 


Identity/genehc  name 


Ganeric  name  Mtied  amine/alkane  polycartMicytate 

Generic  name  Phosphated  acrytale 

Condensaliori  pfoduct  ol  nonylphonollorniaWehyde.  ethoifytale,  benzoic  acid,  m^eic  anhydride  and  (odum 

Condensation  product  of  txsphenol  A  digtycidyl  ether,  tnsec-butylphenol  and  ethylerte  oxxJe 

Genenc  name  Polymer  Irom  acrylic  acid  esters  and  substitulad  acrytamide 

Genenc  name.  Acrylate  polymer ___. ™___ 

I  Genenc  name  Stocked  isocyanata  reian 

Genenc  name  Acrylated  alkytJ  resin 

Generic  name  Acrylic  ester „ _ 

Generic  name:  Acrylic  resm  ...„ 

Genenc  name  Acrylic  resin  ._..„...„.... __„.... ....... _..„...... _.._____„„ 

Genenc  name  Acrylic  resm 

Gerwnc  name:  Alkyd  resin ____. 

Genenc  name:  Alltyd  resin _ _....._.__.__ __„.__„ . 

Genenc  name  Alkyd  resm „„ 

Genenc  name  Alkyd  resin „ ;. 

Generic  ntrne.  Acrylic  resm _ „„ _„...._. _.__ 

Diphyenylsulfone-S.S^jisuMonylhydrazide 


Ger>erK  name 
Generic  name 
Genenc  name 
Generic  name 
Generic  name 
Genenc  name 
Genenc  name 
Genenc  name 
Genenc  name 
Genenc  name: 
Genenc  name: 
Genenc  name 


Ether  dicartnxylate.. 
Complex  orgarx>-silane . 
Unsaturated  polyester. 


Ester  modified  phenolic  resin.. 

Polyester , 

Complex  organo-silane 

Complex  ammo  ester 


Polyester  polyurethane  prepotymer 

l-Propand,  3-mercapto- 

Substituted  cyctopropane  carboxyKc  acid  chloride .. 
Polyether  pdyol  digomer .. 


Halogenated  silicon  magnesium  titanium  alkoxides.. 


Genenc  name:  Hydroxy-propyl-tfiazme 

Generic  name:  Bis(substituted-benzamide),  N.N'-substituted-. 

Genenc  name  Unsaturated  polyester 

Methylmett>acrytate-styrene-n-vinyt  pyrrolidone  terpolymar 


Polymer  Irom  N-methyl-N-vinylacetarmde.  acrylic  acid  and  N-aubstitiited  acrytamide.. 

2-Naphthalenediazonium.  5-sutfo.  substituted 

Bis(subslrtuted  alkyl)  disultide „ 

Aromatic  amidoamme „.. . .„,. -««....„...„„„ ™ 

Unsaturated  polyester 


Genenc  name 

Genenc  name 

Genenc  name 

Genenc  name 

Genenc  name: 

2.3-isopropoylidene  dnxyphend 

Polymer  ol  4.4  -isopropyMenedicylclo-hexanol-epichlorohydrin.  terephthalic  acid,  isophthalie  add,  mtfK  add,  Mra- 

melhyl  ammonium  chloride,  linseed  fatty  add. 
Generic  name 
Generic  name 
Ger>eric  name: 
Genenc  name: 
Genenc  name: 
Genenc  name 

Generic  name  Tetrasubstitufedbiphenol . 
Palm  kernel  acids.  2-suHoethyl  ester  sodium  salt.. 


Tetra-substituted-bupheriol . 
Phosophorus  acid  ester.. 

Alkyd  resin . 

Alkyd  resm 

Alkyd  resin .....„_.... 

Alkyd  resin .. 


Substituted  phenytazopyndone  trisuHonic  add.. 

Rosm  modified  alkydrfesin 

Modified  rosin  ester „...„.. „_.._.._ 

Acrylic  polymer 

Styrene  acrylate  t-ttnol  polymer „.. 

TerpolyarnxJe 

Copolyamide  (potymer) . 


Generic  name 

Generic  name: 

Generic  name: 

Genenc  name 

Genenc  name 

Genenc  name: 

Genenc  name: 

Genenc  name: 

Generic  name: 

Generic  name: 

Gerienc  name 

Genenc  r>ame 

Genenc  name 

Genenc  rume: 

Genenc  name: 

Gerwric  name: 

Genenc  name: 

Genenc  name:  Oimer  acids,  monocatboxylic  adds,  polyamines,  pdyamide  resin. 

Polymer  of  soybean  oil.  pentaerythntol.  phthalic  anhydnde.  intermediate.  1.2  propanediol,  1>dmocyanato.mettiy<ben- 

zene  and  dipropylene  glycol  monomethyl  ether. 
Polymer  of:  phthalic  anhydnde.  trimethykjipropane  and  tone  0200  polycaprolactone  did „ 


Calcium  salt  of  ■2-acrylamide-2-methyt-propanesulfonic  add  copotymor 

Aliphatic  polyester  alkali  metal  salt 

Acrylamide-acrylic  acid  terpolymer.  mixed  sodium  ammonium  salt.. 

Acrylamide  acrylic  acKl  terpolymer.  sodium  salt _ 

Polyester  Polyurethane 

Polyester  polymer „ 

Polyester  polyol 

Polyester  polyol 

Alkyd  resm „ „..„.. „_„ „.._..„„.„._.__...„_ 

Modified  ployamide.. 


Generic  name: 
Genenc  name: 
Genenc  name: 
Ger>enc  name 
Genenc  name: 
Genenc  name: 
Genenc  name: 
Genenc  name: 


Alkali-soluble  styrene-acrylate  random  copolymar.. 
Alkali-soluble  styrerw-acrylate  random  coix)lymer.. 
Alkali-solul>le  styrene-acrylate  random  copolymer.. 
Alkali-soluble  styrene-acrylate  random  copolymer.. 

Acrylic  copolymer  resm 

Alkyl  methacrylate  polymer . 
Alkyl  methacrylate  potymer . 
Alkyl  methacrylate  polymer . 


FH 


SO  PR  3592  (3593)  (1-26-85) 
50  FR  3592  (3593)  (1-25-85) 
SO  FR  3592(3593)  (1-25-85) 
SO  FR  3592(3503)  (1-25-85) 
SO  FR  3592(3503)  (1-25-85) 
SO  FR  3592(3593)  (1-25-85) 
50  FR  3592(3594)  (1-25-85) 
SO  FR  4896<4897)  (2-4-«5) 
SO  FR  4896(4897)  (2-4-85) 
SO  FR  4896(4897)  (2-4-SS) 
SO  FR  4896(4897)  (2-4-85) 
SO  FR  4896(4897)  (2-4-85) 
SO  Fn  4896(4897)  (2-4-65) 
SO  FR  4896(4897)  (2-4-85) 
SO  FR  4896(4897)  (2-4-85) 
SO  FR  4896(4897)  (2-4-85) 
SO  FR  4896(4897)  (2-4-85) 
SO  FR  4896(4897)  (2-4-85) 
SO  FR  4896(4887)  (2-4-85) 
SO  FR  4696(4887)  (2-4-85) 
SO  FR  4896(4897)  (2-4-65) 
SO  FR  4896(4898)  (2-4-85) 
50  FR  4896(4898)  (2-4-85) 
SO  FR  4896(4896)  (2-4-85) 
SO  FR  4896(4898)  (2-4-85) 
50  FR  4896(4888)  (2-4-85) 
SO  FR  4896(4896)  (2-4-85) 
SO  FR  4896(4886)  (2-4-85) 
50  FR  4896(4898)  (2-4-85) 
SO  FR  4896(4898)  (2-4-85) 


SOFR 
50  FR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 

SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFfl 
SOFR 
50  FH 

SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 


4896(4898)  (2-4-85) 
4896(4898)  (2-4-85) 
4896(4806)  (2-4-85) 
4896(4898)  (2-4-85) 
8390(8391)  (3-1-85) 
5416  (2-8-85) 
5416  (2-8-85) 
5416  (2-8-85) 
5416  (2-6-85) 
5416  (2-8-85) 
5416(2-8-85) 

5416(5417)  (2-«-85) 
5416(5417)  (2-8-85) 
5416(5417)  (2-8-85) 
5416(5417)  (2-8-85) 
5416(5417)  (2-8-85) 
5416(5417)  (2-8-85) 
5416(5417)  (2-8-85) 
5416(5417)  (2-6-85) 
5416(5417)  (2-8-85) 
10539(10540)  0-1S-85) 
11559(3-22-85) 
11559 

11559(3-22-85) 
11559(3-22-85) 
11559  (3-22-85) 
12626  (3-29-85) 
12626(3-29-85) 
14446  (4-12-65) 
14446(4-12-85) 
14446  (4-12-85) 
14446(4-12-85) 
14446  (4-12-85) 
14446  (4-12-85) 
14446  (4-12-85) 
15632  (15633)  (4-1»-8S) 
15632  (1S633)  (4-19-8S) 
15632  (15633)  (4-1S-85) 


1S632 
1S632 
15632 
15632 
15632 
15632 
15632 
15632 
15632 


(15633) 
(15633) 
(15633) 
(15633) 
(15633) 
(15633) 
(15633) 
(1S633) 
(15633) 


(4-19-8S) 
(4-19-85) 
(4-19-85) 
(4-10-85) 
(4-19-85) 
(4-19-BS) 
(4-19-85) 
(4-10-85) 
(4-10-8« 


Do. 

Do. 
Apr.  IS,  100S 

Do. 

Do. 

Ooi 

Oa 
Aft.  17.  tSM 

Oa 

Da 

Do. 

0& 

Oo. 

Db. 

Oa 

Oa. 

Da 

Da 

Oa 
t^  21.  loas. 

Oa 

Dd. 
Apr.  22. 1906. 

Oa 

Da 

Oa 

Oa 

Oa 

Oa 

Da9«pr.23. 
1086. 
Apr.  23.  1906 

Oa 

Oa 

Oa 
/^v  24.  tOOS 

Oa 

Oa 
»«f.  27.  1006. 

Oa 

Oa 
Apr.  an  1006 

Oa 

Oa 
1^.  20.  1005 

Oa 

Oa 

Oa 

Oa 

Oa 

Da 
Mb  25.  1005 
Mar.  20.  1906 
Mw.  30.1006 
/^.  1.  IOOOl 

Da 

Da 

Hf  *.  *n&^ 

Da 
Apr.  21.  1006 

Oa 

Oa 

Da 
Apr.  22.  1005. 

Da 

Oa 
Apr.  25.  1006 
Apr.  20,  1905. 

Oa 

Da 
Apr  20.  1006 

Oa 

Da 

Da 

Da 
Apr.  oa  1006. 

Oa 

Da 


IV.  39  Chemical  Substances  for  Which  EPA  Has  Received  Notices  of  Commencenient  to  Manufacture 


PMNNO. 


Chemical  identification 


FR 


DMaol 
oommancamat* 


P  81-275 
P  81-276 


Genenc  name:  Lower  alkyl  ester  of  an  alkyl  propionic  add 
Genenc  name  SuHur-contsining  polyamide 


46  FR  35344  (7-0-S1) 
46  FR  35344  (7-0^1) 


FobLanioos. 

Oa 


323M 
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IV.  39  Chamicai  Sobstances  for  Wtiich  EPA  Has  Received  Notices  of  Commencefnent  to  Manufacture— Continued 


Clwnml  KtamMcMon 


FR 


Daleol 
oonvnancexMnl 


Pei-4«1 
PS3-«M 
PS3-90S 
PS3-906 
PS3-907 
P  83-900 
P  83-909 
P  83-910 
P  83-1072 
P  83-1244 
P  84-168 
P84-389 
P84-4a9 
PB4-49S 
P84-S38 
PS4-S61 
P84-5a6 
P84-C31 
P  84-687 
P  84-771 
P  84-821 
P  84-923 
P84-840 
P  84-861 
P  84-1007 
P  84-1 104 
P  84-1140 
P  84-1166 
P  85-91 
P  85-138 
P85-226 
P  85-248 
P  86-258 
P  85-278 
P  85-314 
P85-3e6 
P  86-371 


Qananc  nana; 
Gananc  namr 
Gananc  I'laiiia: 
Gonenc  r\tin» 
Genanc  name: 
Gananc  nama: 
Gananc  nama- 
Gananc  nantr 
,  Genanc  na/ria 
'  Genanc  name 
Gananc  nama 
Genanc  namr 
Gananc  nanw 
Gananc  namr 
Gananc  nama 
Gananc  nama 
Genanc  nama: 
Gananc  nama: 
Gananc  nama 
Gananc  nama: 
Gananc  nama 
Gananc  nama: 
Gananc  nama: 
Gananc  nama: 
Genanc  nama: 
Gananc  nama: 
Gananc  nama: 
Genenc  nama 
Genenc  name: 
Genenc  nama: 
Genenc  nama: 
Genanc  nama: 
Gananc  namr 
Qananc  name: 
Gananc  nama: 
Gananc  namr. 


banzana.  diatf»ani(l  banzana,  cMoromatttoxy  nwlhana  and  haxamatttyiena  tatramina „.. 

Omar  fsny  aotfi  monocartxuyic  acid,  and  pulyviriiiaa  pdymar.  modlAad  wilh  an  acyic  oopdymar.. 

Acalyl  anAno  alhaf ~ „ _ _ . 

Ofomaialad  ary  lAiyl  atfiar «-..»..»..».»...««..........»...._ „™,„_..™....„.„.„..„_ .........„„,...„.„„, 

SuteMulad  benroy*  banooc  tr^  ........„..„...........»„......„.„„„..„.m..... 

Etti)4alBd  mvno  pnenol im.,  , 

Amno  phanol  


EtfT)4ana,  polymer  m9ti  mocad  a^ha  oli8na» 

MaMad  potyastar   

OYo-fkioma  subsMuiad  dioM)lwa 

Ura«Mna  •ciy^ale 

McuMiad  acryta:  poiymar.. 


VegataWe  ot.  aatar  wuh  aromalic  caitwifylie  aod...- 

a*ut)a«MedK4*amoy«Hart>omonocyc«e  azo  lutHMad  napHtwIwi  auHonic  add-. 

Low  molecular  ■oigW  mocMted  poiyacryMa 

F^j^^star  ^aavi 

TniuteaiuliiU  beniaoe-aurtomc  aod  aan»ali>ia 

SutMMMad  t>anzy4  ammo  poiyot.. 


A^  takcytc  add  poiaamm  aM  aquaoua  aofeilian.. 

Acrylic  nxxlfcd  «co»y 

Poly«e«iana  pr^pcKymar 


Vinyl  acatala-acryfe  eopotymar 

ModNmJ  potymer  0)  slyrana  M0>  alkyl  •Mlhaciytalia. 

A«iyt  phoiphala  aa«ar  «nna  MR 

Sutaatmed  Vwzinaa 


OoUwahiMd  cartiapoly<ycla,  tM- 
Si^MliMad  baraDthazoM 


Mcotal  a«iar  tMtta.  todkm  m«- 


SubatiMed  succinic 

QurxxWHrnine  dye 


Aioonol  ether  auNaia.  ammortum  sM 

SubsMulad  pnenylazo  Mjbsuutad  napMhaMna  luliQnc  add.  MIL. 

Falty  aod  amda , 

Short  oi  i8iyd  i**^ 

Aoyic  Mtyd  laaki 


46  FR  47658  (9-29-81) 
48  FR  21370  (21372)  (5-12-83) 
48  FR  32381  (32383)  (7-15-83) 
48  FR  32381  (3238r  -  (7-15-83) 
48  FR  32381  (32385  I  (7-15-83) 
48  FR  32381  02363)  (7-15-83) 
48  FR  32381  (32383)  (7-15-83) 
48  FR  32381  (32383)  (7-15-83) 
48  FR  39809  (39390)  (9-1-83) 
46  FR  43397  (43400)  (9-23-83) 

48  FR  50944  (50950)  (1 1-4-83) 

49  FR  6160  (6161)  (12-17-84) 
49  FR  11010(3-23-84) 

49  FR  11010  (11011)  (3-23-84) 
49  FR  13744  (13745)  (4-8-84) 
49  FR  14802  (14804)  (4-13-64) 
49  FR  16833  (16835)  (4-20-64) 
49  FR  19110  (19111)  (5-4-64) 
40  FR  21113  (21114)  (5-18-84) 
49  FR  23916  (23918)  (8-8-84) 
49  FR  24782  (24784)  (6-1^-84) 
49  FR  29451  (29452)  (7-20-84) 
49  FR  29451  (29453)  (7-20-84) 
49  FR  30238  (30240)  (7-27-84) 
49  FR  34572  (34574)  (8-31-84) 
49  FR  35414  (35415)  (9-7-84) 
49  FR  37458  (9-24-64) 
49  FR  37458  (37459)  (9-24-84) 
49  FR  44676  (44677)  (11-8-84) 
49  FR  46482  (11-26-84) 
49  FR  47921  (47923)  (12-7-84) 
49   FR    48802    (48803)   (12-14-84) 
49   FR   48802   (48803)   (12-14-84) 

49  FR   49895   (49697)   (12-24-84) 

50  FR  543  (544)  (1-4-85) 

50  FR  1630  (1631)  (1-11-85) 
SO  FR  1630  (1632)  (1-11-86) 


Mar  16.  1985. 
Jan  31.  1985. 
IMar   1.  1965. 

Do. 

Oo 

Oa 

Oa 

Oo. 
Mar  16.  1985. 
Jan  24.  1985. 
Mar  20.  1985. 
Mar  25.  1985 
Mar  8.  1985 
Apr  8.  1985 
Nov  28.  1984. 
Apr  1.  1985 
Apr  22.  1985. 
Mar  22.  1985. 
Mar  25,  1985. 
Apr  15.  1985. 
Mar  25.  1985 
Apr  15,  1985. 
Apr  29.  1965 

Oo 
Mar  27.  1985 
Apr  9.  1985. 
Oec.  28.  1984. 
Mar  18.  1965. 
Jan.  1.  1985. 
Apr  6,  1985. 
Apr  29.  1985. 
Apr  20.  1985. 
Apr  1.  1985. 
May  15.  1985. 
Mar  17.  1985. 
Apr  2.  1965. 

Oo. 


V.  129  PREMANUFACTURE  NOTiCES  FOR  WHICH  THE  REVIEW  PERIOD  HAS  BEEN  SUSPENDED 


PMNNol 


FRcittlton 


Date  auapandad 


P83-1 
P83-333 

P  83-418 
P  83-481 
P83-634 
P83-680 
P  83-877 

P  83-770 
P  83-771 

P83-860 
P  83-875 
P  83-878 
P  83-913 
P  83-1006 

P  83-1007 
P  83-1012 
P  83-1018 
P  83-1238 
P  84-15 
P  84-17 
P84-38 
P  84-50 
PS4-64 

P  84-108 
P  84-121 
P84-308 
P84-307 
P  84-375 
P  84-376 
P  84-391 


P  84-392 
P84-485 
P  84-558 
P  84-581 
P  84-507 
P84-840 
P84-660 
P  84-861 
P84-864 


PotytMtoganalad  aromatic  alkylated  hycrocartxm 

Reactton  product  of  poty-cyctoaMinc  aod  salt  «Mi  phoaphoioua  haKde/halogan.  subsequent  reaction 
•ubsequem  natiton  w«i  m  akMiyda/aodhm  biMMIa  altA 

B«nzenedsul1orac  add.  c>iloroW«2W»8ii*Mliiia»iy<phanylaa)-«ul»ontpri«ialenea20- 

SubaMilad  a*uny  stew  .._ 

mono  azo 


(janeric  namr 
Genenc  namr 

with  an  amm 
GenerK  namr 
Generic  namr 
Genenc  namr 

Genenc  name:  Oromajm  ccmptea  ct  substituted  phanolazosullon«)htho)  with  n^jttiotaosoHonaphlfiol 

Genenc    name:    Chrormjm   complex   o«   substituted    aftytammotormmmidphonol   with   sutfonaptitholazosultophenytp- 

yrazolone. 

Generic  namr  Cobalt  complex  o»  a  substituted  phenolazonaphtol 

Genenc   namr   Oromum   complex   ol   substituted   pnenolazoalkylarylaniino.<onnimid|plMnot  with  suHonaphthylazo- 

suHonaphtol- 

Onenc  nama:  Metal  comptexed  sut)stituled  aromatic  azo  compound „ 

Gananc  namr  4-(2-cyno-4-ni^^opheny^azo^-(N-(2■cvanoethy^>-N-(2^lhenoxyrthyl)  aminol  benzene _. 

Genenc  name  4-(2<yano-4^»tropnonyiazo)-(N.N^M<2-prop<ony)o)ryethyl)amino)-3-chloroberzena 

Gerwnc  name  Copcor  suHonylphenazopoly-hydroxy  pheriazoberKoate 

Genenc  name:  (Ammo>-<hydroi(yHsubsituted)  (substituted)  naphthateoed^ sulfonic  add.  «id  (amino)-<hydroxy)-<subatltu«- 

ad)-(substituled)  Napthal«r>di-suto™c  acx),  salts  with  sodium  and  potassium. 

Gananc  name  (Subsmuied)-(9ubsotuted-rTydroxy-napnttwlenesulfonc  aod.  sodium  salts  _. 

GenerK  name  Bis(sul1opnenycMoro-tnazin«amirxMuffcipr>eoyla20)  t»ydroxyamino-disultonaph1halana 

Genenc  name  SU>stitute<J-naontt^alene  letradaulfonic  aod.  biat  (subatituled-hy*oxyphenylazo)phanyq  dariyaHv* 

.-  ,  Sutiatrtuted  4rltvaqu«rxxie 

:  Subatituted  neierocyOic  metal  complax. 

I  Subatmjted  heiarocydc  mettf  complagt. 

Subatiluled  heterocyckc  metal  comptax. 

:  SiibaWulad  hatatocycic  metal  complex 


Genenc  nemr 
Generic  name: 
Genenc  name 
Cienenc  name: 
Genenc  name: 

Gw>"«:  "•"»  SifcaliMed-phanyHmino  monochloro-triazinytaniino  tuHophanylazo-aubsmuted-dnunonaphttialanylazo- 

naphihalane-dauNanic  add.  hauaodwm  salt 


Genenc  nan»r  TnautnOilad  halarocyclic  disubstituled  monocyda 

Genenc  namr  SubatUad  hatarocydic  metal  complex _ 

Benzoic  acd.  ^^(((2^(2^nethyl-1-oxo-2-propenyl)oxy)ethy^)amlno)cart)ony1)oxy-,  methyl  estar„ 


2-propenoic  aod.  2-methyl-,  2-((haxahydro  2<)xo-iH-azepin-1y1)cartx)ny1)amino)ethyl  aster.. 

Gananc  nama:  Senium  salt  ol  alkyt  dHraocartianwMa 

Gananc  name  Ary  asters  ol  alkyl  dithncwtjwnaMa 

Genenc       nemr        Cupra»B(5-).        (5Jiydroiiy-2-tt4-tt5*ydtoxy*tt2-methoxy-5-<aubemuled)phenyt]azo)-7.aullo-2- 

napl«ialanyl]arnvKil-6-[(3-suifopl«ny(>anmo)]-1.3.5-lhezin-2-yl]amino]-6-[(2-hydroxy-5-sullophenyl))azo-1.7- 

naphlhstair<lisul1onalo<7  )1,  pentasodum. 

Generic  namr  ABioxylalad  cydoalipltatic  dwnna 

Gananc  namr  Poly<oxy-1.2-athanediyf)  alpha-acyt^w-akyl II„ZI!"ZII"!!!!!.!!  ! 

Gananc  namr  Carbov^lad  aftana  diol . 


Genanc  name  Sodum  saH  ol  an  akylated.  sulfonated  vomattc.. 
Generic  nama: 
Generic  name: 
Genenc  name: 
Genanc  nama: 


Genenc    namr    Chromata. 
pr<snolaio)aodhjin. 


Stocked  aiphaae  polyisocvanale 

Chromata,  ba(sU>stituted  substituted  phenolatoinorgwiic  stfia 

Chromate,  bis<substituted  substituted  substitutad  pyrazolyl), 

Chromata.  bi8(sut»litu»ed  sut)stmjl8d  napnthalonolalolsodium 

(subsMuiad    substitutad    phenolatoHautn'jtuted 


47  FR  46371  (10-18-82) 

48  FR  72  (73)  (1-3-83) 

48  FR  5304  (5306)  (2-4-83) 

48  FR  7299  (7300)  (2-18-83) 

48  FR  17385  (4-22-83) 

48  FR  20490  (5-6-83) 

48  FR  20490  (20491)  (5-6-83) 

48  FR  24967  (24968)  (6-3-83) 
48  FR  24967  (24966)  (6-3-83) 

48  FR  30434  (30435)  (7-1-83) 
48  FR  31460  (31462)  (7-8-83) 
48  FR  31460  (31462)  (7-8-83) 
48  FR  32381  (32383) 
48  FR  36647  (36648)  (8-12-83) 

48  FR  36647  (36648)  (8-12-83) 
48  FR  36647  (36648)  (8-12-83) 
48  FR  36647  (36649)  (8-12-83) 
48  FR  43397  (43400)  (9-23-83) 
48  FR  48863  (48864)  (10-21-83) 
48  FR  48863  (48864)  (10-21-83) 
48  FR  48863  (48866)  (10-21-83) 
48  FR  50951  (50952)  (11-4-83) 
48  FR  50951  (59053)  (11-4-83) 

48  FR  50944  (50945)  (11-4-83) 

48  FR  50944  (50946)  (1 1-4-83) 

49  FR  930  (932)  (1-8-84) 
49  FR  930  (932)  (1-6-84) 
49  FR  4960  (4961)  (2-9-84) 
49  FR  4980  (4981)  (2-9-84) 
49  FR  6160  (6162)  (2-17-84) 


substitutad    substitulad    aubttlkilad 


49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 


6160  (6162)  (2 
11009  (11010) 
14802  (14803) 
16833  (16835) 
16833  (16835) 
19110(19113) 
19110(19113) 
19110  (19113) 
20060(20061) 


-17-84) 

(3-23-84) 

(4-3-84) 

(4-20-64) 

(4-20-84) 

(5-4-84) 

(5-4.84) 

(5-4-84) 

(5-11-84) 


Oct  22.  1982. 
Mar   14.  1983. 

Feb  19.  1985. 
July  1.  1983. 
July  5.  1983. 
Aug.  5.  1983. 
Do. 

Aug.  15.  1983. 
Do. 

Sept  21.  1983. 

Do. 

Do. 
Oct.  3,  1983. 
July  19.  1984. 

Do 
Oct  24.  1983. 

Do. 
Dec  9.  1983. 
Feb  9,  1985. 

Do. 

Do. 

Da 
July  9,  1964. 

Mar  5,  1984, 
Feb  9.  1985. 
Mar.  22.  1984. 

Do. 
Jan  10.  1985. 

Da 
Apr  27.  1984. 


Do 
June  4.  1984. 
Apr  24.  1985, 
Aug  21,  1984. 
July  19,  1984, 
July  20.  1064, 

Oo. 

Do. 

Do. 
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32301 


PMNNo. 


P84-«66 

Pimm 

P84-C73 

PB4-6ge 

P  84-703 
P  M-713 
P  84-737 
P  84-738 
P  84-742 
P  84-796 
P  84-814 
P  84-824 
Pe4-858 
P  84-881 
P84-«86 
P  84-895 

P  84-900 
P  84-901 
P  84-902 
P  84-903 
P  84-913 
P  84-938 
P  84-954 
P  84-989 

P  84-1005 
P  84-1053 
P  84-1062 
P  84-1079 
PB4-1114 
P  84-1128 
P  84-1129 
P  84-1130 
P  84-1131 
P  84-1 136 
P  84-1137 
P  84-1144 
P  84-1145 
P  84-1182 
P  84-1183 
P  84-1188 
P  84-1204 
P  84-1219 
P  84-1228 
P  84-1229 
P  85-16 
P  85-30 
P  85-31 
P  85-36 
P  85-67 
P  85-109 
P  85-141 
P  85-142 
P  85-155 
P  85-159 
P  85-160 
P  85-16) 
P  85-162 
P  85-194 
P  85-198 
P  85-203 
P  85-216 
P  85-234 
P  85-236 
P  85-258 
P  85-259 
P  85-265 
P  85-296 
P  85-298 
P  85-301 
P  85-317 
P  85-344 
P  85-360 
P  85-367 
P  85-368 
P  85-369 
P  85-383 
P  85-395 
P  85-410 
P  85-411 
P  85-412 
P  85-415 
P  85-428 
P  85-433 
P  85-444 
P  85-458 
P  85-459 
P  85-460 


V.  129  PR6MANUFACTURE  ^k>TICES  FOR  WHICH  TH€  REVIEW  PEHK»  HaS  BEEN  SOSPENOEO— Contwued 


klentity/genenc  n*m« 


Generic  nanm:  CtoomaM.  bittsuMiMad  subatrtutad  subsbtuMd  phtnolato).  Kxtum 

Otec  knotaic.  palmitic  acid  m>m  o(  •moxytated  C,»-C>4  atoohoti „     _    ~ 

^•"e'K  nanw  ChromaM  laubsMjled  napmtiatenotatoXsubstituted  aubttitutad  naphthalnnnlalo|aKin)iiilc  a^il 

Genenc  name  9.10-Anttwaceoedione  sutlomc  acid.  sodHim  salt I 

Oio-octyi  8c«taie _ , _ ..".Z™!™. 

Genenc  name:  Acryiated  alkoxyialad  aliphalK  polyol ZJZ!ZZ1ZZZZZZ!™ZI 

Genenc  name  Glycol  ether _ 

Gananc  nanm  Glycot  etiar !..™  "ZZIZ-ZZ '. !Z I 

Genenc  name:  Ocai  Iwliad  modrfwd  polyvinyl  amid*.- „ "     "" ..."  ...ZZ Z.J 

Genenc  name:  Polylunctional  azmdme „ " ""~~ 

Gafianc  name:  Polysulntituted  potyol ., ~"" — - 

Genanc  name  Brofrwialed  aiomaOc „ _ _ 

Genenc  name  Po^8ll^vteoe  glycol  ether  acrylate.. 


Gananc  name  Mo<*lied  potymer  d  styrena  m»  alkyl  acrylate  and  alkyl  malhacryMaa 

Ganonc  name:  Tnazioe  derwative ._ 

Genenc    name:    Sutetitulod-substrtuted   benienesuHonic   acid   couplatf 
substTtuted  sut»t«uted  nap>itt>alenedi-«ul«onc  acid,  sodun  sM. 

l.3.5-Tn<iane-2.4.6  (tH.3M,5Ht-tnone.  l.3.5-tn8<2.3-*bromopropy0- - 

8is(tetrabfomot»spr)eooi  A)Bt6<tnbromopheny«)ett)yloneletracartxjnala 

Hexabfomodiphenyl  amtne 

N-memythenabfemodiphewyl  annna 

Genenc  name  N.N  b«<2'(2-<3-allcyl)  t>iiaaoline>wnyl)- 1 .4-phany lawa 
Polymef  o«  hydroxy  elfiyl  acrylate  and  potyisocyante  T  1890/100  ..„ 
Gerwnc  nanw:  SubsMuted  vDmaK 


Mlti  aubsMutad^ubatHulad  banzanea 


4-arntno-3.6-bis(5-[4-(3<art)orypyndinio)-6-(4<bloro-3-»ultonateanillno)-1.3.5-lriazliv2-ylamino]-2-sultonato^i^^ 
5ny<»o)ty  2.  7  naphtfiatene-disuWonateKlihydroxid.  hexasodium. 

Generic  name:  Aicyi  amina  denwatwe _ 

Genenc  name  EMoxyMad  vegetable  faOy  acid. I Z!LZ_l_ZIZiZZ! Z.Z 

Mettiyl  vmyt  sultone 

Genenc  nam«  Alkylated  diphenyl  oxide -■■-- „......, 

Genenc  name  Sodium  saM  ot  sultonated.  alkylated  diphenyl  oxida Z_ IZI 

Generic  name  Isoalkyleneoxy  all^anol _ " 

Acetic  acid,  ester  with  C-C  iso  alcohols.  C<o-<ich 

Acatc  aad.  astar  with  Ct-C,o  alcohols,  Crrich Z! Z"" 

Acetic  ac«j.  ester  with  C-Ci.  iso  alcohols.  Cirfich ', Z..Z!! "ZZZ!! 

Genenc  name:  Sut>stftuted  aromatic  armde „ .„ „ „_„ ^ 

Genenc  name  Cyctoaliphatic  epoxide ~ "  ~       """" 

Genenc  name  Isoalkyleneoxy  alkanoata „ _" 

Gananc  name:  ADsyttriallioxysilane.  


Generic  name  Ammopolyamide-epichloro-hydrin  resin 

Generic  name  Ammopoiyamide-epichloro-hydnn  polymar.. 
GarMnc  name;  Modified  acrylaimde  polymer . 


Genenc  name  Substituted,  surtonated  naphtfiyttzo  sodium  salt .. 

Generic  name:  SubstMutod.  pyridine _„ ^ 

Genenc  name:  Polywoaflioxyalkanol- 
Genenc  name  PdytsoalKoxyallianol . 


Genenc  name  Acrylamide  unsaturated  quaternary  ammonium  copolymer 

Genenc  name  Carbopolycycle  sulfonate  of  substituled  phenyl  azo  substituted  heteromonocyde.. 

Genenc  name:  Carbopolycycle  sutonale  o1  substituted  heteromonocyde 

Genenc  name  Substituted  pyndine 

2.2. -dia»y-4.4-.sul«onyl  diphenol „ -Z!!]]Z™ZZ!!IZ!Z!ZZZZZ  ZIZ 

Genenc  name.  Arytthtodialkanoylhydrazida - „Z ZZ""Z...~!. "ZZl 

Ganonc  name:  Polyester  acrylate Z_Z.""!ZZZ 

Generic  name:  Aromatic  epoxy  ester 

Genenc  name  Halogenated  aromatic  sulamide . 


Genenc  name.  Polymenc  aliptiatic  po^ol  acrylate  ester.. 
Genenc  name:  Polymeric  altptialic  polyol  acrylate  ester. 
Gerwnc  name  Polymeric  aliphatic  polyol  acrylate  ester.. 
Genenc  name  PoMnenc  ahphatic  polyol  acrylate  ester .. 

Genenc  name:  Acid  amde  salt _ 

Generic  name:  Alkylated  arortiatic  diamina __ 

Genenc  name:  Surtur-contaming  pdyalkylene  oxide 

Gerienc  name:  Sut»titu«ed  pyndme 

Genenc  name  Disubstrtuted  sulfide 

Genenc  name  Substituted  pyndine 


Generic  name  Substituted  phenylazo  substituted  cartxjpolycycle<aiboxylic  acid,  salt .. 

Generic  name  Substituted  phenylazo  substituted  heleropolycycie _ 

Amines,  tn  (C-i.-iso-Cj  nch) _ 

Generic  name:  Silicone  ester  polyacrylate 

Gananc  name:  Ammo  acrylate  monomer 

Genenc  name: 


FR 


48  FR  20060  (2006V)  (ft-lt-MI 
4*  FR  20000  (20l»1)  IS-1  V««t 

4*  FR  2oeao  (2oa»i)  is-iv-mi 

48  FR  22128  (22129)  IS-2S-«4| 

49  FR  22128  (22130)  (5-25-84) 
49  FR  2212a  (22130)  (5-25-84) 
49  FR  22885  (22866)  (6-1-84) 
49  FR  22605  (22068)  (6-1-04) 
49  FR  22865  122866)  (6-1-04) 
49  FR  24782  (6-15-84) 
49  FR  24782  (24784)  |6-16-8«) 
49  FR  25676  (6-22-04) 
49  FR  26800  (26a»1)  (6-2»-04) 
49  FR  20614  (28615)  (7-13-04) 
49  FR  29614  (28615)  (7-13-04) 

48  FR  28614  (28610)  (7-13-04) 

49  FR  28616(28617)  (7-t3-M) 
49  FR  28616  (28617)  (7-t3-Mt 
49  FR  20616  (28617)  (7-13-04) 
49  FR  20616  (20617)  C7-13-04) 
49  FR  20616  (20616)  (7-13-04) 
49  FR  29451  (29453)  (7-20-84) 
49  FR  30238  (30239)  (7-27-84) 
49  FR  31136  (31137)  (0-3-04) 

48  FR  32110(8-10-04) 

49  FR  33718  (33720)  (8-24-04) 
49  FR  33718(33721)  (0-24-04) 
49  FR  34572(34573)  (0-31-04) 
40  FR  35414(35416)  (9-7-04) 
49  FR  35414(35417)  (0-7-04) 
40  FR  35414(35417)  (9-7-0^ 
49  FR  35414(35417)  (9-7-04) 
49  FR  35414(35417)  (9-7-04) 
49  FR  36151(36152)  (0-14-04) 
49  FR  361S1f361S2)  (9-14-04) 
49  FR  36151(36152)  (9-14-84) 
49  FR  36151(36152)  (0-14-04) 
49  Fn  38356(36357)  (0-14-04) 
49  FR  33356(38357)  (9-14-04) 
49  FR  38356(38357)  (9-28-04) 
40  FR  38356(38369»  (9-26-84) 
49  FR  39379(39380)  (10-6-04) 
49  FR  39379(39381)  (10-5-84) 
49  FR  39379(39381)  (10-5-84) 
49  FR  41102(41103)  (10-19-04) 
48  FR  43105(43106)  (10-26-04) 

48  FR  43105(43106)  (10-26-04) 

49  FR  43105(43106)  (10-26-04) 
49  FR  44139(44140)  (11-2-84) 

48  FR  45657  (11-19-04) 

49  FR  46052(46853)  (11-26-84) 
49  FR  46852(46853)  (11-2&-84) 
49  FR  47106  (47100)  (11-30-04). 
49  FR  47108  (47109)  (11-30-04) 
49  FR  47108  (47109)  (11-30-04) 
49  FR  47108  (47109)  (11-30-84) 
49  FR  47108  (47109)  (11-30-04) 
49  FR  47921  (12-7-04) 

49  FR  47921  (47922)  (12-7-04) 
49  FR  47821  (47822)  (12-7-04) 
49  FR  47921  (47922)  (12-7-84) 
49  FR  47921  (47924)  (12-7-04) 
49   FR   48801    (48802)   (12-14-84) 
49    FR    46801    (48803)    (12-14-04) 
49   FR   48801    (48803)   (12-14-84) 
49   FR   49835   (49896)   (12-24-04) 
49   FR   49895   (49090)   (12-24-84) 
49   FR   49895   (49090)   (t2-M-04) 


Uiethane  acrylate    _ ....._ 49  p^  50444  (i2-ao-84) 


Ptwsphine  oxide,  diphenyl  (2.4.6tnmethy|.ben20yl) 

Benzoic  aod.  2-(3-(1  J-t)en20diOxole-5-yl)-2  methyl  propyi>dene)afflino.  methyl 

Generic  name:  Partial  metal  complex  o(  ammomettiylene  phos()honic  acn 

(jenehc  name:  Haloalkyl  substituted  cyclic  ether 

(Generic  name:  Haloalkyi  substituled  cyclic  ether _ 

Genenc  name:  HaloaUiyt  substituted  cydic  ettier 

Phenol.  2.4b<sridimethylamino)methyl]-6-methyl 

Gerienc  name:  Substituted  polyester  resin 

GenerK  name:  Am(r>e  substituted  imidazolidinat _ 

Genenc  name:  Amine  substituted  imidaxolidines .'. 

Gowaric  name:  ArtMne  subshluted  •m.dazolidinea 

Gertaric  name:  Aciyhc  esler 

Generic  nanne  Ester  modified  phenolic  resm 

Genenc  name:  1-&opanol,  3-mercapto- 

Genenc  name:  Aromatic  am«doami«ie 


Generic  name:  Alkyl  esler  of  a  InaHioxy  silane_ 

Genenc  name'  Aromatic  tertiary  diamine 

Genenc  name:  Substituled  succinic  aohydrida.  reaction  product  wiOi  hateiocyclic  1 


49  FR   50444    (50445)   (12-28-04) 

50  FR  543  (544)  (1-4-65) 
50  FR  1630  (1631)  (1-4-85) 
SO  FR  1630  (1631)  (1-11-05) 
SO  FR  1630  (1631)  (1-11-05) 
50  FR  1630  (1631)  (1-11-85) 
50  FR  2719  (1-18-85) 

SO  FR  2719  (1720)  (1-18-85) 
50  FR  3592  (2593)  (1-25-05) 
50  FR  3592  (3594)  (1-26-85) 
50  FR  3592  (3594)  (1-25-85) 
SO  FR  4896  (4897)  (2-4-85) 
50  FR  4886  (4896)  (2-4-»5) 
50  FR  4896  (4896)  (2-4-85) 
SO  FR  5416  (2-8-85) 
SO  FR  6383  (6304)  (2-1S-8S) 
50  FR  6363  (6384)  (2-15-85) 
SO  FR  6383  (6384)  (2-15-05) 


Do 
My  18.  1904 
Ji«y20.  (004 
Auo.  ia  1804. 
Od  20.  1904 
Fab.  1.  1905. 
Mar.  21.  IOOSl 

Do 
Au»22.  t004 
Oac  17.  1904 
Jmi.4.  IOHl 
Fab  7.  190S. 
Jan.  X  190ft. 
Oct  31.  1004 
Oct  22.  1004. 
Noil  tC 


Mv.  20.  1000. 

Fab  7. 1006. 

Oo. 

Oa. 
Now.  20.  1904 
Jan  3.  IOOSl 
Aor  2a.l00&. 
Oct  16.  too*. 

Oc24.100«. 
Oc.2e,  1904^ 
litar  25.  MOS 
Nm  2B.H0«. 
Now.  10.  1804. 
Now  26.  1004 
Jan.  ••.1906. 

Da 

Da 
Fab  4.  1006. 

Ool 
Fab.  11.  Ifl0&. 
Nov  27.  1004. 
Jan.  11.  1005. 

Ool 
Oac  7.100*. 
Oac  17.  1004 
Fak  5. 100s. 
J8a.0.  1905. 

Do. 
Jaa.*,  1905. 
Jana^iOOBL 

Do. 
Fab  5.  100&. 
Ja>i23.l 
A(|i.17. 
Fad  ^2.  1005. 

Da 
Fab.  13.  1905. 
Feb  11.  1905 

Do 

Da 

Da 
Fab  20.  fOOB 
Mm  0.  100& 
Mar.  5.  1905. 
Fab.  19,  1005. 
Apr  25.1006. 
Apr.  16.  1005. 
Apr  23.  T005. 

Oa 
Mai.  5.  1905. 
Mar.  13.  1985 

Oa 

Mar.  aB.100&. 
r.  14,  IflOSi 
Mv.  10,  MOiL 
Mar  22.M06. 
Mar.  25.  1905 

Da 

Do. 
Apr.  5.  1005. 
Apr.  1.1 
MB.&1 

Oa 

Oa 
Apr  5.  1005 
/^  17.  1906. 
Apr  22.  1905. 
Apr.  to.  tOOS. 
Apr  20l  1005. 
Fab.  10.  1905 
Apr.  30.  1905. 
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V.  129  Premanufacture  Notices  for  Which  the  Review  Period  Has  Been  Suspended— Continued 


PMN  NOk 


P85-463 
P  85-619 
P  85-743 


Gflfwrtc  nflms:  S4vw _...« „ 

Qananc  namt  Teira  subslituMd  anino-caibOKylic  acid .. 

Gananc  nanw  laocyanaio  oxazoMony*  oocyanaurala.... 


FR  cilalion 


SO  FR  63S3  (63841  (2-15-85) 

50  FR  10536  (10537)  (3-15-85) 

50  FR  14439  (14441)  (4-12-85) 


Date  suspended 


Apr.  25,  1965 
Mar  22.  1985 
Apr   19.  1985 


[FR  Doc.  85-18491  Filed  8-8-85;  a45  am) 

MUJNQCOOC  1S«0  son 


(OPTS-59202;  TSH-FRL  2S79-2I 

Adduct  of  an  Aliphatic  Amine  Witti  an 
Epoxy  Resin;  Premanufacture 
Exemption  Approval 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  may  upon  application 
exempt  any  person  from  the 
prem^nufacturing  notification 
requirements  of  section  5  (a)  or  (b)  of  the 
Toxic  Substances  Control  Act  (TSCA)  to 
permit  the  person  to  manufacture  or 
proces  a  chemical  for  test  marketing 
purposes  under  section  5(h)(1)  of  TSCA. 
Requirements  for  test  marketing 
exemption  (TME)  applications,  which 
must  either  be  approved  or  denied 
within  45  days  of  receipt,  are  discussed 
in  EPA's  final  rule  published  in  the 
Federal  Register  of  May  13, 1983  (48  FR 
21722.  This  notice,  issued  under  section 
5(h)(6)  of  TSCA,  announces  receipt  of 
one  application  for  an  exemption, 
provides  a  summary,  and  requests 
comments  on  the  appropriateness  of 
granting  the  exemption. 
DATE:  Written  comments  by:  August  26, 
1985. 

AOORESS:  Written  comments,  identified 
by  the  document  control  number 
"(OPTS-59202("  and  the  specific  TME 
number  should  be  sent  to  Document 
Control  Officer  (TS-793),  Chemical 
Information  Branch.  Information 
Management  Division,  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  Rm.  E-201.  401  M  Street,  SW, 
Washington,  DC  20460,  (202-382-3532). 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Cleland-Hamnett, 
Premanufacture  Notice  Management 
Branch,  Chemical  Control  Division  (TS- 
794),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-^11,  401  M  Street,  SW.,  Washington, 
DC  20460.  (202-382-3725). 
SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  TME  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 


Reading  Room  E-107  at  the  above 
address. 

T85-62 

Close  of  Review  Period.  September  14, 
1985. 

Manufacturer.  Confidential. 

Chemical.  (G)  Adduct  of  an  aliphatic 
amine  with  an  epoxy  resin. 

Use/Production.  (S)  Used  as  an  epoxy 
crosslinking  agent  for  potting,  sealing 
and  encapsulation  of  electrical 
components.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  11.4  g/kg 
(rat),  15.6  g/kg  (mouse),  19.8  g/kg 
(rabbit);  Acute  dermal:  >20  m/kg; 
Irritation:  Skin — Moderate,  Eye — 
Moderate;  Inhalation:  No  death  in 
saturated  air  for  8  hours. 

Exposure.  Confidential. 

Environmental  Release/Disposal.  No 
data  submitted. 

Dated:  August  5. 1985 

Linda  A.  Travers, 

Acting  Director,  Information  Management 
Division. 

[FR  Doc.  85-18806  Filed  8-8-«5;  8:45  am) 

WLUNG  COOC  •S60-S0-M 

[OPTS-59726;  TSH  FRL  2S7»-1] 

Substituted  (1-oxo-2-Propenyl)  Amino 
Polymer  witti  2  Propenoic  Acid, 
Sodium  Salt;  Premanufacture 
Exemption  Approval 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
May  13,  1983  (48  FR  21722).  In  the 
Federal  Register  of  November  11, 1984. 
(49  FR  46066)  (40  CFR  723.250),  EPA 
published  a  rule  which  granted  a  limited 
exemption  from  certain  PMN 
requirements  for  certain  types  of 
polymers.  PMNs  for  such  polymers  are 
reviewed  by  EPA  within  21  days  of 
receipt.  This  notice  announces  receipt  of 
one  such  PMN  and  provides  a  summary 
of  it. 


dates:  Close  of  Review  Period:  Y  85- 
114— August  19, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wendy  Cleland-Hamnett,  Chemical 
Control  Division  (TS-794),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency.  Rm.  E-611,  401  M. 
St.,  SW.,  Washington,  DC  20460,  (202- 
382-3725). 

SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  by  the 
manufacturer  on  the  exemptions 
received  by  EPA.  The  complete  non- 
confidential document  is  available  in  the 
Public  Reading  Room  E-107  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

Y  85-114 

I  Importer.  Confidential. 

Chemical.  (G)  Substituted  (l-oxo-2- 
propenyl)  amino  polymer  with  2 
propenoic  acid,  sodium  salt. 

Use/Import.  (G)  Enhanced  oil 
recovery  additive.  Import  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal  No 
data  submitted. 

Dated:  August  5. 1985. 
Linda  A.  Travera, 

Acting  Director,  Information  Management 
Division. 
[FR  Doc.  85-18808  Filed  &Ta-85;  8:45  am] 

MLLINO  CODE  6S60-S0-M 


[OPTS-515e3;  TSH-FRL  2879-4] 

Certain  Chemicals  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 


May  13, 1983  (48  FR  21722).  This  notice 
announces  receipt  of  forty-four  PMNs 
and  provides  a  summary  of  each. 
DATES:  Close  of  Review  Period: 

P  85-1252,  85-1253,  85-1254,  85-1255. 
85-1256,  85-1257,  85-1258,  85-1259,  85- 
1260,  and  85-1261— October  23, 1985. 

P  85-1262,  85-1263,  85-1264.  85-1265. 
85-1266,  85-1267,  85-1268,  85-1269,  85- 
1270,  85-1271,  85-1272.  85-1273,  85-1274, 
85-1275.  85-1276,  85-1277,  85-1278,  85- 
1279.  and  85-1280— October  26, 1985. 

P  85-1281,  85-1282,  85-1283,  85-1284, 
85-1285.  85-1286,  85-1287,  85-1288,  85- 
1289,  85-1209,  85-1291,  85-1292,  85-1293, 
and  85-1294 — October  27, 1985. 

P  85-1295— October  28. 1985. 

Written  comments  by: 

P  85-1252.  85-1253.  85-1254,  85-1255. 
85-1256,  85-1257,  85-1258,  85-1259,  85- 
1260,  and  85-1261— September  23, 1985. 

P  85-1202,  85-1263,  85-1264,  85-1265, 
85-1266,  85-1267,  85-1268,  85-1269,  85- 
1270,  85-1271,  85-1272,  85-1273.  85-1274. 
85-1275,  85-1276,  85-1277,  85-1278,  85- 
1279,  and  85-1280— September  26, 1985. 

P  85-1281,  85-1282,  85-1283,  85-1284, 
85-1285,  85-1286,  85-1287,  85-1288.  85- 
1289,  85-1290,  85-1291,  85-1292.  85-1293, 
and  85-1294 — September  27, 1985. 

P  85-1295— September  28, 1985. 
ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
"[OPTS-51583]"  and  the  specific  PMN 
Number  should  be  sent  to:  Document 
Control  Officer  (TS-793),  Chemical 
Information  Branch,  Information 
Management  Division.  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  Rm.  E-201.  401  M  St..  SW.. 
Washington,  D.C.  20460  (202-382-3532). 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Cleland-Hamnett, 
Premanufacture  Notice  Management 
Branch,  Chemical  Control  Division  (TS- 
794).  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-611,  401  M  St.,  SW.,  Washington.  DC 
20460  (202-382-3725). 
SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  E-107  at  the  above 
address. 

P  85-1252 

Manufacturer.  Confidential. 

Chemical.  (G)  Aliphatic 
polyisocyanate  modified  acrylic  resin. 

Use/Production.  (S)  Sag  control  agent. 
Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 
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En  vironmental  Release/Disposal. 
Confidential. 

P  85-1253 

Manufacturer.  Confidential. 

Chemical.  (G)  Aliphatic 
polyisocyanate  modified  acryhc  resin. 

Use /Production.  (S)  Sag  control  agent. 
Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/ Disposal. 
Confidential. 

P  85-1254 

Manufacturer.  Confidential. 

Chemical.  (G)  Aliphatic 
polyisocyanate  modified  acrylic  resin. 

Use/Production.  (S)  Sag  control  agent. 
Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release /Disposal. 
Confidential. 

P  85-1255 

Manufacturer.  Confidential. 

Chemical.  (G)  Aliphatic 
polyisocyanate  modified  acrylic  resin. 

Use /Production.  (S)  Sag  control  agent. 
Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

P 85-1256 

Manufacturer.  ConfidentiaL 

Chemical.  (G)  Aliphatic 
polyisocyanate  modified  acrylic  resin. 

Use/Production.  (S)  Sag  control  agent. 
Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

En  vironmental  Release/Disposal. 
Confidential. 

P  85-1257 

Manufacturer.  Confidential. 

Chemical.  (G)  Aliphatic 
polyisocyanate  modified  acrylic  resin. 

Use /Production.  (S)  Sag  control  agent. 
Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/ Disposal. 
Confidential. 

P  85-1258 

Manufacturer.  Confidential. 

Chemical  (G)  Aliphatic 
polyisocyanate  modified  acrylic  resin. 

Use/Production.  (S)  Sag  control  agent. 
Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 


P 85-1259 

Manufacturer.  Confidential. 

Chemical.  (G)  Aliphatic 
polyisocyanate  modified  acrylic  resin. 

Use/Production.  (S)  Sag  control  agent. 
Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  ConfidentiaL 

Environmental  Release /Disposal. 
Confidential. 

P  85-1260 

Manufacturer.  ConfidentiaL 

Chemical.  (G)  Aliphatic 
polyisocyanate  modified  acrylic  retixL 

Use/Production.  (S)  Sag  control  agent 
Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  ConfidentiaL 

Environmental  Release/Disposal 
ConfidentiaL 

P  85-1261 

Manufacturer  ConfidentiaL 

Chemical  (G)  Aliphatic 
polyisocyanate  modified  acrylic  resin. 

Use/Production.  (S)  Sag  control  agent 
Prod,  range:  ConfidentiaL 

Toxicity  Data.  No  data  submitted. 

Exposure.  ConfidentiaL 

Environmental  Release/Disposal. 
Confidential. 

F 85-1262 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  copolymer  of 
maleic  anhydride  and  l-substituted 
alkene. 

Use/Production.  [G]  Industrial  scale 
inhibitor.  Prod,  range:  ConfidentiaL 

Toxicity  Data.  Acute  oral:  >5g/kg; 
Acute  dermal:  >  g/kg;  Irritation:  Skin — 
Not  a  primary  irritant  Eye — Non- 
irritant;  Ames  test:  Not-mutagenic;  BOD 
5  day:  12,825  mg/1;  BOD  20  day:  19,228 
mg/1;  COD  760.000  mg/L  LC*.  24-96  hn 
(Sheepshead  minnow);  460  parts  per 
million;  LCm  24  hr  (Mysid  shrimp):  >300 
but  <500  ppm;  LCm  48  hr  (Mysid 
shrimp):  390  ppm;  LCm  72  and  96  hr 
(Mysid  shrimp):  300  ppm;  LCm  96  hr 
(Bluegill):  390  mg/l;  LCm  48  hr 
(Waterflea);  700  mg/1. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential.  Disposal  by  navigable 
waterway. 

P 85-1263 

Importer.  Dragoco,  Inc. 

Chemical.  (G)  Alkenyl  nitrile. 

Use/Import.  [S]  Used  as  fragrance 
mixtures  that  gives  desired  odor  to 
finished  products:  soaps  detergents, 
room  fresheners,  household  cleaners, 
etc.  Import  range:  700-1,000  kg/yr. 

Toxicity  Data.  Acute  oral:  >5.85  ml/ 
kg;  Irritation:  Eye — Non-irritant 
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Epicutaneous  patch  test  on  humans: 
Non-irritant;  Phototoxic  effects:  Non- 
phototoxic;  Photo-sensitizing  properties: 
Non-photosensitizing:  Skin  sensitization: 
No  reaction. 

Exposure.  Processing:  dermal,  a  total 
of  9  workers,  up  to  5  hrs/da.  up  to  12  da/ 

yr. 

Environmental  Release/Disposal.  560 
g/batch.  5  hr  period  released  to  air  and 
40  g/batch  to  water.  Disposal  by 
publicly  owned  treatment  works 
(POTW).  , 

P  85-1264 

Importer.  Confidential. 

Chemical.  (S)  l-(4'-8ulfophenyl  sodium 
8alt)-3-methyl-4-(2'-methoxy-5*-methyl- 
4'-ethylsulfonyl  sulfonic  acid  ester 
sodium  salt  phenyl  azo)-5-pyrrazolone. 

Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  40.000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  exposure. 

Environmental  Release/Disposal.  No 
release. 

P  85-1265 

Importer.  Confidential. 

Chemical.  (S)  2-acetylamino-7-(4 - 
ethyl  sulfonyl  sulfuric  acid  ester 
potassium  salt  phenylazo)-8-hydroxy 
naphthalene-6-sulfonic  acid  potassium 
salt. 

Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  40,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  exposure. 

Environmental  Release/Disposal  No 
release. 

P  85-1266 

Importer.  Confidential. 

Chemical.  (S)  l-acetylamino-8- 
hydroxy-7-(3' -ethyl  sulfonyl  sulfuric  acid 
ester  potassium  salt-6'-methoxy 
phenylazo)naphathalene3,6-disulfonic 
acid  dipotassium  salt. 

Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  40,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  exposure. 

Environmental  Release/Disposal.  No 
release. 

P  85-1267 

Importer.  Confidential. 

Chemical.  (S)  Copper  complex  of  1- 
acetylamino-8-hydroxy-7-(4'-ethyl 
sulfonyl  sulfuric  acid-ester  ptitassium 
salt  phenylazojnaphthalene  3.6- 
disulfonic  acid  dipotassium  salt. 

Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  40,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  exposure. 

Environmental  Release/Disposal.  No 
release. 


P  85-1268 

Importer.  Confidential. 

Chemical.  (S)  l-(4'8ulfo  phenyl  sodium 
salt]-3-carboxylic  acid  sodium  salt)-4- 
(4'-ethyI  sulfonyl  sulfonic  acid  ester 
sodium  salt  phenylazo)-5-pyrrazolone. 

Use/Import  [S]  Reactive  dye  for 
textiles.  Import  range:  40,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  exposure. 

Environmental  Release/Disposal  No 
release. 

P  85-1269 

Importer  Confidential. 

Chemical  (S)  Copper  complex  of  l-{4'- 
sulfophenyl  potassium  8alt)-3-methyl-4- 
(2'-methoxy-5"-ethyl  sulfonyl  sulfonic 
acid  ester  potassium  salt  phenyIazo)-5- 
pyrazzolone. 

Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  40,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  exposure. 

Environmental  Release/Disposal.  No 
release. 

P 85-1270 

Importer  Confidential. 

Chemical.  (S)  l-{4'-sulfophenyl 
potassium  8alt)-3-methyl-4-(2'-.5'- 
dimethoxy-4'-ethyl-8ulfonic  sulfuric  acid 
ester  potassiimi  salt  phenylazo)-5- 
pyrazzolone. 

Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  40,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  exposure. 

Environmental  Release/Disposal.  No 
release. 

P 85-1271 

Importer  Confidential. 

Chemical.  (S)  l-Hydroxy-2-(4'-ethyl 
sulfonyl  sulfiuic  acid  ester  sodium  salt 
phenyl  azo)-8-[5"-chloro-3'-(4"-ethyl 
sulfonyl  sulfuric  acid  ester  sodium  salt 
phenyl  amino)-S-triazinyl]  amino 
naphthalene-3,6-disulfonic  acid 
disodium  salt. 

Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  40,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  exposure. 

Environmental  Release/Disposal  No 
release. 

P 85-1272 

Importer  Confidential. 

Chemical  (S)  Copper  complex  of 
naphthalene  1-hydroxy  2-(5'-ethyl 
sulfonyl  sulfuric  acid  ester  potassium 
salt  2'-methoxy  benzeneazo)  6-(l'- 
hydroxy  B'-acetylamino  3',6"-disulfonic 
acid  dipotassium  salt  2*  naphthlyazo)-3- 
sulfonic  acid  potassium  salt. 

Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  40,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 


Exposure.  No  exposure. 

Environmental  Release/Disposal.  No 
release. 

P 85-1273 

Importer  Confidential. 

Chemical.  (S)  Copper  complex  of  1- 
acetylamino-8-hydroxy-7-(2',5'- 
dimethoxy-4'-ethyl  sulfo  phenyl  sulfuric 
acid  ester  potassium  salt  phenylazo]-3,6- 
disulfonic  acid  di-potassium  salt. 

Use/Import.  (S)  Reactive  dye  for 
textile.  Import  range:  40,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  exposure. 

Environmental  Release/Disposal.  No 
release. 

P  85-1274 

I  Importer  Confidential. 

Chemical.  (S)  Copper  complex  of  2- 
(2'methoxy-5'-ethyl  sulfonyl  sulfuric  acid 
ester  potassium  salt  phenyiazo)-6-(4"8'- 
disulfonic  acid  dipotassium  salt 
naphthylazo)  1,3-dihydroxybenzene. 

Use/Import.  (S)  Reactive  dye  for 
textile.  Import  range:  40,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  exposure. 

Environmental  Release/Disposal.  No 
release. 

P  85-1275 

Manufacturer  The  Dow  Chemical 
Company. 

Chemical.  (G)  Cellulose  derivative. 

Use/Production.  (S)  Industrial, 
commercial  and  consumer  component  of 
printing  ink  and  miscellaneous 
industrial  coatings.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral:  >  2,500  mg/ 
kg;  Irritation:  Skin— No  irritation,  Eye- 
Moderate. 

Exposure.  Manufacturer:  dermal. 

Environmental  Release/Disposal 
Release  to  air,  water  and  land.  Disposal 
by  incineration,  landfill,  navigable 
waterway  after  treatment  and  recovery 
and  reprocessed. 

P  85-1276 

Manufacturer  The  Dow  Chemical 
Company. 
I  Chemical  (G)  Lake  dye. 

Use/Production.  (S)  Industrial  and 
consumer  colorant  for  bar  soaps.  Prod, 
range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacturer:  dermal,  a 
total  of  5  workers. 

Environmental  Release/Disposal. 
Less  than  1  kg/day  to  less  than  5  kg/yr 
released  to  water.  Disposal  by  navigable 
waterway  after  treatment. 
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P 85-1277 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Lake  dye. 

Use/Production.  (S)  Industrial  and 
consumer  colorant  for  bar  soaps.  Prod, 
range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacturer:  dermal,  a 
total  of  5  workers. 

Environmental  Release/Disposal. 
Less  than  1  kg/day  to  less  than  5  kg/yr 
released  to  water.  Disposal  by  navigable 
waterway  after  treatment. 

P 85-1278 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Lake  dye. 

Use/Production.  (S)  Industrial  and 
consumer  colorant  for  bar  soaps.  Prod, 
range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacturer:  dermal,  a 
total  of  5  workers. 

Environmental  Release/Disposal. 
Less  than  1  kg/day  to  less  than  5  kg/yr 
released  to  water.  Disposal  by  navigable 
waterway  after  treatment. 

P 85-1279 

Manufacturer.  QO  Chemical  Inc. 

Chemical.  (G)  Benzene  sulfonic  acid, 
copper  (II]  salt. 

Use /Production.  (S)  Industrial  latent 
activator  for  foundry  sand  binder.  Prod, 
range:  10,000-100,000  kg/yr. 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal.  0.1 
kg/batch  released  to  water.  Disposal  by 
POTW. 

P  85-1280 

Manufacturer.  FRP  Company. 

Chemical.  (G)  Poly  [1,4  (dilinaleic. 
phthalic]  poly  methylene  diamide]. 

Use/Production.  (S)  Industrial  printing 
inks.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacturer:  dermal,  a 
total  of  12  workers,  up  to  4  hrs/da,  up  to 
10  da/yr. 

Environmental  Release/Disposal.  2 
kg/batch  released  to  land.  Disposal  by 
recycle  or  evaporation  lagoons. 

P  85-1281 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkyl 
(halosubstitutedphenyl)  oxoheterocyclic 
substituted  sulfonanilide. 

Use/Production.  (S)  Contained  use  in 
an  article.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >  6,400 
mg/kg;  Acute  dermal:  >  0.5  g/kg; 
Irritation:  Skin— Slight,  Eye— Slight. 


Exposure.  Manufacturer  and 
processing:  dermal  and  inhalation,  a 
total  of  130  workers,  up  to  3  hrs/da,  up 
to  35  da/yr. 

Environmental  Release/Disposal.  0  to 
kg/batch  released  to  water.  Disposal  by 
navigable  waterway  with  less  than  70 
kg/batch  to  biological  treatment  system 
and  0  to  70  kg/batch  of  incinerated. 

P  85-1282 

Manufacturer.  Confidential. 

Chemical.  (G)  Urethane  modified 
oopolyester. 

Use/Production.  (G)  Polyurethane 
wire  enamal.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

En  vironmental  Release/Disposal. 
Confidential. 

P  85-1283 

Manufacturer.  Confidential. 

Chemical.  (G)  Polymer  of  an  acrylate 
ester  and  mixed  methacrylate  esters. 

Use/Production.  (G)  Polymeric  resin 
used  in  manufacturing  nonconsumer 
used  coating  products.  Prod,  range: 
10,000-100,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal  a  total  of  30  workers, 
up  to  8  hrs/da,  up  to  29  da/yr. 

Environmental  Release/Disposal.  6  to 
95  kg/batch  released  to  land.  Disposal 
by  incineration  and  landfill. 

P 85-1284 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkanoic  ester 
derivative  of  an  alkanol  and  a 
carbomonocyclic  anhydride. 

Use/Production.  (G)  Specialty 
chemical  having  an  industrial  use.  Prod, 
range:  10,000-105,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal  a  total  of  30  workers, 
up  to  8  hrs/da  up  to  77  da/yr. 

Environmental  Release/Disposal.  4  to 
120  kg/batch  released  to  land.  Disposal 
by  incineration  and  landfill. 

P  85-1285 

Manufacturer  R.T.  Vanderbilt 
Company,  Inc. 

Chemical.  (G)  Molybdenum  complex 
of  organic  nitrogen  compound. 

Use/Production.  (S)  Industrial  friction 
modifier  for  motor  oil.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

P  85-1286 

Manufacturer.  Quaker  Chemical 
Corporation. 


Chemical.  (G)  Mixed  fatty  and  alkyl 
esters. 

Use/Production.  (S)  Site-limited  and 
commercial  can  drawing  lubricant  for 
cupping  operation.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal  a  total  of  6  workers, 
up  to  5  hrs/da,  up  to  15  to  75  da/yr. 

Environmental  Release/Disposal.  1 
kg/batch  released  to  air  with  1  to  5  kg/ 
batch  to  water.  Disposal  by  POTW. 

P 85-1287 

Manufacturer.  Quaker  Cheoiical 
Corporation. 

Chemical.  [G]  Alkyl  esters. 

Use/Production.  (S)  Site-limited  and 
commercial  can  drawing  lubricant  for 
cupping  operations.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal  a  total  of  6  workers, 
up  to  5  hrs/da,  up  to  15  to  75  da/yr. 

Environmental  Release/Disposal.  1 
kg/batch  released  to  air  with  1  to  5  kg/ 
batch  to  water.  Disposal  by  POTW. 

P  85-1288 

Manufacturer  Confidential 

Chemical.  (S)  4.4'- 
isopropylidenediphenol,  reaction 
product  with  epichlorohydrin  and  4- 
glycidoxy-N,N-diglycidyl  aniline. 

Use /Production.  (S)  Industrial  epoxy 
resin  hardener  for  pipe  coatings,  for 
coating  reinforcing  bars  for  concrete  and 
for  general  metal  finishing  and  powder 
coatings  for  electrical  insulation.  Prod, 
range:  Confidential. 

Toxicity  Data.  Acute  oral:  >  5,000 
mg/kg;  Acute  dermal:  >  2,000  mg/kg: 
Irritation:  Skin — Non-irritant,  Eye — Non- 
irritant;  Skin  sensitization;  Low. 

Exposure.  Manufacture:  dermal  and 
inhalation. 

Environmental  Release/Disposal.  1 
kg/batch  released  to  water.  Disposal  is 
biological  treated  and  discharged  (under 
permit)  into  the  ocean. 

P  85-1289 

Manufacturer.  Confidential. 

Chemical.  (G)  Bis-(alkylureido)- 
alkane. 

Use/Production.  [G]  Paint  additive, 
open,  non-dispersive  use.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral:  >  10  ml/ 
kg;  Irritation:  Skin — Non-irritant  Eye — 
Non-irritant. 

Exposure.  Manufacture:  dermal,  a 
total  of  5  workers. 

Environmental  Release/Disposal. 
Confidential. 
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P  85-1290 

Manufacturer.  Confidential. 

Chemical.  (G)  Aliphatic 
polycarbonate  urethane. 

Use /Production.  (S)  Industrial, 
commercial  and  consumer  coating  and 
adhesive.  Prod,  range:  20.000-40,000  kg/ 

yr- 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  4  workers,  up  to  4  hrs/da,  up  to 
10  da/yr. 

Environmental  Release/Disposal.  No 
release. 

P85-12tl 

Manufacturer.  Conndential. 

Chemical.  (G)  Aliphatic 
polycarbonate  urethane. 

Use/Production.  (S)  Industrial, 
commercial  and  consumer  coating  and 
adhesive.  Prod,  range:  20,000-40.000  kg/ 

y- 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  4  workers,  up  to  4  hrs/da,  up  to 
10  da/yr. 

Environmental  Release/Disposal.  No 
release. 

P 85-1292 

Manufacturer.  Confidential. 

Chemical.  (G)  Aromatic  polyether 
urethane. 

Use/Production.  (S)  Industrial, 
commercial  and  consumer  coating  and 
adhesive.  Prod,  range:  20,000-40.000  kg/ 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  4  workers,  up  to  4  hrs/da,  up  to 
10  da/yr. 

Environmental  Release/Disposal.  No 
release. 

P 85-1293 

Manufacturer.  Ethyl  Corporation. 

Chemical.  (S)  1,2-dibromooctadecane. 

Use/Production.  (S)  Intermediate. 
Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  4  workers,  up  to  2  hrs/da.  up  to 
180  da/yr. 

Environmental  Release/Disposal.  2 
kg/day  released  to  land  with  less  than 
10  ppm  air.  Disposal  by  landfill. 

P  85-1294 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Phosphonium  salt. 

Use/Production.  (G)  Catalyst.  Prod, 
range:  Confidential. 

Toxicity  Data.  Acute  oral:  >  2.000 
mg/kg;  Acute  dermal:  >  2.000  mg/kg 
Irritation:  Skin — Not  a  primary  irritant. 
Eye — Moderate. 


Exposure.  Manufacture  and  use: 
dermal,  a  total  of  8  workers. 

Environmental  Release/Disposal. 
Release  to  air.  water,  and  land. 
Disposable  by  navigable  waterway  after 
treatment,  incineration  and  landfill. 

P  85-1295 

Manufacturer.  Confidential. 

Chemical.  (G)  Quaternary  salt  of  fatty 
acid  amide  esters. 

Use/Production  (G)  Open,  non- 
dispersive  use.  Prod,  range:  2,000-4,000 
kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  3  workers, 
up  to  1  hr/da,  up  to  30  da/yr. 

Environmental  Release/Disposal. 
Less  than  l/lO  to  less  than  5  kg/batch 
released  to  water.  Disposal  by  POTW. 

P  85-1296 

Manufacturer  Air  Products  and 
Chemical,  Inc. 

Chemical.  (G)  Saturated  and 
unsaturated  alkylcarboxylic  acid 
diethanalamide/triethanolamine  salt. 

Use/Production.  (S)  Lubricant 
additive  and  formulated  lubricant.  Prod, 
range:  Confidential. 

Toxicity  Data.  Acute  oral:  >  2,000 
mg/kg;  Irritation:  Eye — Moderate. 

Exposure.  Manufacture:  dermal,  up  to 
8  hrs/da,  up  to  15  da/yr. 

Environmental  Release/Disposal. 
Release  to  air.  Disposal  by  incineration. 

Dated:  August  5, 1985. 
Lin<la  A.  Traven, 

Acting  Director,  Information  Management 
Division. 

(FR  Doc.  85-18805  Filed  8-8-85;  8:45  am) 

BHJJNG  CODE  6SeO-50-«l 


[OPTS-00064;  TSH-FRL  28»0-2] 

Interagency  Toxic  Substances  Data 
Committee  Open  meeting; 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  open  meeting. 

summary:  This  notice  .announces  the 

forthcoming  meeting  of  the  Interagency 

Toxic  Substances  Data  Committee.  The 

meeting  is  open  to  the  public. 

DATE:  The  meeting  will  take  place  from 

9:30  a.m.  to  12:30  p.m.  on  September  10, 

1985. 

ADDRESS:  The  meeting  will  be  held  in 
the:  First  Floor  Conference  Room, 
Council  on  Environmental  Quality.  722 
Jackson  PI..  NW.,  Washington.  D.C, 
20006. 

Please  use  the  entrance  on  Jackson 
Place. 

FOR  FURTHER  INFORMATION  CONTACT 

Gerhard  Brown  (TS-793J,  Executive 


Secretary.  Interagency  Toxic  Substances 
Data  Committee,  Office  of  Pesticides 
and  Toxic  Substances,  Environmental 
Protection  Agency.  Room  E-333.  401  M 
Street  SW.,  Washington.  D.C.  20460 
(202)-382-3634). 

SUPPLEMENTARY  INFORMATION:  The 

regular  meetings  of  the  Interagency 
Toxic  Substances  Data  Committee 
usually  are  held  on  the  first  Tuesday  of 
alternate  months.  Because  of  the  Labor 
Day  holiday,  the  date  of  the  September 
meeting  has  been  changed.  The  next 
meetings  has  been  scheduled  for 
November  5, 1985. 

Dated:  August  5. 1985. 
Gerhard  Brown. 

Executive  Secretary  Interagency  Toxic 
Substances  Data  Committee. 
(FR  Doc.  85-18937  Filed  8-8-85:  8:45  am) 

BILLING  COOE  e5«&-S0-M 


IER-FRL-2879-61 

Environmental  Impact  Statements; 
Availabiltty 

Responsible  Agency 

Office  of  Federal  Activities,  General 
Information.  (202)  382-5073  or  (202)382- 
5075. 

Availability  of  Environmental  Impact 
Statements  filed  July  29. 1985  Through 
August  2, 1985  Pursuant  to  40  CFR 
1506.9. 

EIS  No.  850324,  Final.  FHW.  OR.  Murray 
Boulevard  Widening,  Sunset 
Highway/US  28  to  Jenkins  Road. 
Improvement  and  Right-of-Way 
Acquisition.  Washington  County,  Due: 
September  9. 1985.  Contact:  Dale 
Wilken,  (503)  399-5749. 

EIS  No.  850325,  Final,  COE,  AK. 
Dillingham  Small  Boat  Harbor 
Improvement,  Bristol  Bay  Region.  Due: 
September  9. 1985,  Contact:  William 
Lloyd,  (907)  552-2572. 

EIS  No.  850326,  Final,  BLM.  NM,  El  Paso 
Electric  345kV  Transmission  Line 
Project.  Springer  to  Deming. 
Construction,  Operation,  and 
Maintenance,  Right-of-Way  Permit 
and  Approval,  Due:  September  9. 1985, 
Contact:  Jack  Edwards.  (303)  236-1080. 

EIS  No.  850327,  Final,  FHW,  DC, 
Whitehurst  Freeway/US  29  Corridor 
Modifications,  Improvement  or 
Replacement,  Due:  September  9, 1985, 
Contact:  Jack  Coe.  (202)  426-4980. 

EIS  No.  850328.  Final,  SFW.  AK,  Alaska 
Peninsula  National  Wildlife  Refuge 
Management,  Comprehensive 
Conservation  Plan  and  Wilderness 
Designation.  Due:  September  9, 1985. 
Contact  William  Knauer.  (907)  786- 
3399. 
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EIS  No.  850329.  FSuppl.  NOA.  MXG. 
SATL.  REG.  Coastal  Migratory  Pelagic 
Resource  (Mackerel)  Fishery 
Management  Plan.  Due:  September  9. 
1985.  Contact:  Wayne  Swingle.  (813) 
228-2815. 

EIS  No.  850330.  Final.  NOA.  ATL.  REG, 
Atlantic  Swordfish  Fishery 
Management  Plan,  Due:  September  9. 
1985,  Contact:  David  Gould.  (803)  571- 
4366. 

EIS  No.  850331.  Final.  FHW.  KY.  Great 
River  Road  Construction.  Cairo  Bridge 
to  Reelfoot  Lake.  Due:  September  9, 
1985.  Contact:  Donald  Ecton,  (502) 
564-7183. 

EIS  No.  850332.  Final.  USAF.  CA.  146th 
Tactical  Airlift  Wing  of  the  California 
Air  National  Guard  Relocation.  Van 
Nuys  Airport  to  Point  Mugu  Naval  Air 
Station.  Continued  Operation, 
Ventura  County.  Due:  September  9. 
1985,  Contact:  Riley  Black.  (818)  781- 
5980. 

EIS  No.  850333.  Draft.  FHW.  VT. 
Chittenden  County  Circumferential 
Highway  Construction.  VT-127  to  I- 
89.  Chittenden  County.  Due: 
September  9. 1985.  Contact:  Arthur 
Gross.  (802)  828-2663. 

Amended  Notice 

EIS  No.  850197.  Draft.  AFS.  NC.  Croatan 
and  Uwharrie  National  Forests.  Land 
and  Resource  Management  Plan,  Due: 
August  29. 1985.  Published  FR  5-17- 
85 — Review  extended. 

Dated:  August  6. 1985. 
David  G.  Davis, 

Acting  Director,  Office  of  Federal  Activities. 
[FR  Doc.  85-19036  Filed  8-8-85:  8:45  am] 

BILUNGCOOE  (SaO-SO-M 


[ER-FRL-287»-7] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  July  22, 1985  through  July  26, 
1985  pursuant  to  the  Environmental 
Review  Process  (ERP).  under  Section  309 
of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  382-5075/78.  An  explanation  of  the 
ratings  assigned  to  draft  environmental 
impact  statements  (EISs)  was  published 
in  FR  dated  October  19, 1984  (49  FR 
41108). 

Draft  EISs 

ERP  No.  I>-AFS-H65002-MO.  Rating 
LO.  Mark  Twain  Nat'l  Forest.  Land  and 
Resource  Mgmt.  Plan.  MO.  Summary: 


EPA  requested  the  Forest  Service  to 
require  a  plan  to  prevent  nonpoint 
source  pollution  (including  groundwater) 
from  permitted  land  disturbing  activities 
as  a  part  of  the  Land  and  Resource 
Management  Plan  (LRMP)  consistent 
with  its  Strategy  commitment  in  the 
draft  Nat'l  Nonpoint  Source  Policy.  EPA 
suggested  that  monitoring  plans  be 
developed  for  dealing  with  uncontrolled 
or  abandoned  hazardous  waste  on 
Forest  Service  (FS)  property  as  well  as 
adjacent  property.  Six  possible 
Superfund  sites  on  or  adjacent  to  FS 
property  were  included  as  part  of  the 
comments. 

ERP  No.  D-BLM-J70003-UT.  Rating 
ECl,  Box  Elder  Planning  Area.  Resource 
Mgmt.  Plan.  UT.  Summary:  EPA  is 
concerned  the  preferred  alternative  does 
not  do  enough  to  protect  and  improve 
water  quality  values.  EPA  recommended 
selection  of  alternative  3.  the 
environmental  protection  or 
enhancement  alternative,  or  at  least  that 
its  range,  watershed,  riparian,  and  soil 
improvements  be  adopted. 

ERP  NO.  D-BLM-J70004-SD,  Rating 
EC2,  South  Dakota  Resource  Area, 
Resource  Mgmt.  Plan,  SD.  Summary: 
EPA  recommends  that  ELM  more  fully 
address  the  following  topics:  treatment 
of  fragile  soils  subject  to  grazing 
allotments,  specific  management 
practices  for  riparian  areas,  degradation 
of  ground  and  surface  water  quality 
from  oil  and  gas  activity,  and  potential 
impacts  from  noxious  weed  control 
management. 

ERP  No.  D-COE-C36057-NY.  Rating 
EC2.  Limestone  Creek  Flood  Damage, 
Reduction  Plan.  NY.  Summary:  EPA 
believes  that  the  project  could  impact 
fisheries  resources  of  Limestone  Creek 
and.  therefore,  that  additional  measures 
to  protect  native  fish  species  and 
maintain  water  quality  should  be 
included  in  a  mitigation/revegetation 
plan  for  incorporation  into  the  FEIS.  In 
addition,  EPA  believes  that  potential 
impacts  from  dredging  activities  has  not 
been  adequately  addressed  in  the  DEIS. 

ERP  No.  D-COE-F32191-00,  Rating 
LO,  Great  Lakes  Connecting  Channels 
and  Harbors  Study,  Final  Feasibility 
Report,  PA,  NY,  MI.  IN.  OH.  IL,  WI,  MN. 
Summary:  EPA's  review  of  the  DEIS  did 
not  identify  any  significant 
environmental  impacts  requiring 
changes  to  the  proposed  project. 

ERP  No.  D-FHW-G40114-TX.  Rating 
EC2,  US59/Southwest  Freeway 
Improvement  and  Widening,  Beltway  8 
to  TX-288.  TX.  Summary:  EPA  believes 
the  DEIS  does  not  contain  sufficient  air 
quality  and  water  quality  impact 
assessment  information  to  fully  assess 
the  related  impacts  with  your  proposal 
and  to  assure  that  the  environmental 


impacts  are  being  minimized  to  the 
extent  practical. 

ERP  No.  D-MMS-A02214-00.  Rating 
EC2. 1986  Central  and  Western  Gulf  of 
Mexico  OCS  Oil  and  Gas  Sale  Nos.  104 
and  105.  Leasing.  Summary:  EPA 
recommended  that  MMS  demonstrate 
that  the  protective  stipulations  for 
topographic  highs  are  equivalent  to 
deleting  remaining  tracts  near  these 
features.  EPA  also  recommended 
deleting  tracts  within  the  Gulf  Ocean 
Incineration  Site  and  providing 
cautionary  statements  regarding  tracts 
near  the  Ocean  Incineration  Site. 

Hnal  EISs 

ERP  No.  F-AFS-J61032-CO,  Cache  La 
Poudre  River.  Wild  and  Scenic  River 
Study.  Designation.  Arapahoe  and 
Roosevelt  Nat'l  Forest.  CO.  Summary: 
EPA  made  no  formal  comments.  EPA 
had  no  objections  to  the  proposal  for 
designation. 

ERP  No.  F-AFS-K61082-AZ,  Bill 
V^illiams  Mtn.  Ski  Area  Development 
and  Mgmt.  Plan.  Kaibab  Nat'l  Forest. 
AZ.  Summary:  The  FEIS  adequately 
addressed  EPA's  prior  comments. 

ERP  No.  F-COE-D28009-VA, 
Beaverdan  Swamp  Water  Supply 
Reservoir.  Impoundment,  Construction. 
Permit.  VA.  Summary:  EPA's  review 
found  the  project  to  be  environmentally 
unsatisfactory  and  expressed  that:  (1) 
the  impoundment  would  destroy  the 
valuable  habitat/wetlands.  (2)  the 
proposed  mitigation  scheme  is 
incomplete  and  does  not  mitigate  for  the 
loss  of  approximately  100  acres  of 
wetlands,  (3)  insufficient  consideration 
was  given  to  appropriate  alternative 
technologies  such  as  reverse  osmosis, 
and  (4)  other  sites  with  less 
environmental  impact  exist  and  should 
be  given  additional  consideration. 
Consequently,  EPA  has  recommended 
the  denial  of  the  permit  in  addition  to  a 
reconsideration,  and  potential  referral  to 
the  Council  on  Environmental  Quality 
(CEQ).  of  the  actual  project. 

ERP  No.  F-COE-F90005-WI.  Green 
Bay  Harbor  Confined  Disposal  Facility. 
Construction.  Operation,  and 
Maintenance.  WI.  Summary:  EPA  does 
not  oppose  the  construction  of  the 
proposed  facility,  but  insists  upon 
bioassay  testing  in  order  to  prove  that 
these  facilities  truely  confine 
contaminants. 

ERP  No.  F-FHW-D40173-PA. 
Newtown  Bypass/LR-1141  (Section  A20) 
Extension,  Newtown  Pike  to  1-95 
Interchange,  Completion,  PA.  Summary: 
EPA  reviewed  the  FEIS  and  has  no 
objections  to  the  project. 

ERP  No.  F-USN-L11006-WA,  Puget 
Sound  Area.  Carrier  Battle  Group 
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Momeporting.  Construction  an^ 
Operation,  WA  Summary:  EPA 
recommended  that  the  Record  of 
Decision  (ROD)  include  specific 
mitigation  measures  designed  to  reduce 
adverse  water  quality  and  fisheries 
impacts  resulting  from  the  construction 
and  operation  of  the  carrier  fleet 
homeport,  that  additional  analyses  of 
the  air  quality  impacts  of  the  project  be 
completed,  and  appropriate  air  quality 
mitigation  measures  incorporated  in  the 
ROD.  EPA  noted  that  such  air  analyses 
would  be  needed  before  the  Corps  of 
Engineers  (COE)  makes  its  decisions  on 
the  Navy's  application  for  a  permit 
under  Sect.  404  of  the  Clean  Water  Act. 
Finally,  EPA  identified  several 
environmental  questions  that  must  be 
addressed  during  the  COE  consideration 
of  the  404  permit  application  and 
concluded  that  a  supplemental  EIS  may 
be  necessary  before  the  Sect.  404 
decision  is  made. 

Dated:  August  6, 1985. 
David  G.  Davis. 

Acting  Director.  Office  of  Federal  Activities. 
(FR  Doc.  85-19037  Filed  8-8-85;  &4S  amj 

BttXING  COOC  (StO-Se-M 


FEDERAL  COM1MUNICATIONS 
COMMISSION 

Agency  Infonnation  Coltection 
Requirements  Submitted  to  Office  of 
Management  and  Bixlget  for  Review 

August  2. 1965. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirements  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L  96-511. 

Copies  of  the  submissions  are 
available  from  Jerry  Cowden,  Federal 
Communications  Commission.  (202)  632- 
7513.  Persons  wishing  to  comment  on 
these  information  collections  should 
contact  David  Reed,  Office  of 
Management  and  Budget.  Room  3235 
NEOB.  Washington,  D.C.  20503.  (202) 
395-7231. 

OMB  Number  None 

Title:  Section  1.1705,  Oetennining  Duration  of 

Cuban  Interference 
Action:  New  collection 
Respondents:  AM  radio  broadcasters 

experiencing  interference  from  Cuban 

stations 
Estimated  Annual  Burden:  26  Responses:  28 

Recordkeepers;  1,170  Hours 
OMB  Number  None 
Title:  Section  1.1709.  Requirements  for  Filing 

Applications  for  Compensation 
Action:  New  collection 


Respondents:  AM  radio  broadcasters 
experiencing  interference  from  Cuban 
stations 

WiUiam ).  Tricarico. 

Secretary.  Federal  Communications 
Commission. 

[FR  Doc  85-18933  Filed  8-8-85;  8:45  am) 

HLUNQ  COOC  WlX-m-ll 

Rulemaking  Proceedings;  Petitions 
Filed,  Granted,  Denied  etc. 

July  31. 1985. 

The  following  listings  of  petitions  for 
reconsideration  and  clarification  filed  in 
Commission  rulemaking  proceedings  is 
published  pursuant  to  CFR  1.429(e). 
Oppositions  to  such  petitions  for 
reconsideration  and  clarification  must 
be  filed  within  15  days  after  publication 
of  this  Public  Notice  in  the  Federal 
Register.  Replies  to  an  opposition  must 
be  filed  within  10  days  after  the  time  for 
filing  oppositions  has  expired. 

Subject:  MTS  and  WATS  Market  Structure 
(CC  Docket  No.  78-72). 

Amendment  of  Part  87  of  the  Commission's 
Rules  and  Establishment  of  a  joint  Board. 
(CC  Docket  No.  60-286) 

Filed  by: 
David  E.  Blabey.  Attorney  for  The  New  York 

State  Department  of  Public  Service  on  6- 

26-85. 
Francine  J.  Berry.  George  Finkelstein  &  Harry 

M.  Davidow,  Attorney  for  American 
,  Telephone  and  Telegraph  Company  on  7- 

25-85. 

Subject:  Amendment  Parts  73  and  97  of  the 
Commission's  Rules  Concerning 
Rebroadcasls  of  Transmissions  of  Non- 
Broadcast  Radio  SUtions.  (BC  Docket  No.  79- 
47). 

Filed  by: 
David  B.  Poplin  on  7-15-85. 
Christopher  D.  Imlay.  Attorney  for  The 

American  Radio  Relay  League. 

Incorporated  on  7-18-85. 

Subject:  Petitions  Seeking  Amendment  of 
Part  68  of  the  Commission's  Rules  Concerning 
Connection  of  Telephone  Eq\iipment,  Systems 
and  Protective  Apparatus  to  the  Telephone 
Network,  and  Notice  of  Inquiry  into 
Standards  for  Inclusion  of  One-  and  Two- 
Line  Business  and  Residential  Service  in  Part 
68  of  the  Commission's  Rules.  (CC  Docket  No. 
81-216.  RM's  2845.  3195.  3206.  3227,  3283, 
3316,  3329,  3348,  3501.  3526,  3530.  4054  &  4087) 

Filed  by:  Andrew  D.  Lipman  &  David  A. 
Hirsh,  Attorneys  for  Verilink  Corporation  on 
7-16-85.  (Supplemental  Infonnation) 

Subject:  Amendment  of  Section  73.202(b). 
Table  of  Allotments.  FM  Broadcast  Stations. 
(Susanville.  Cahfomia  and  Reno.  Nevada) 
MM  Docket  No.  83-514.  RM's  4431  &  4561) 

Filed  by:  Roger  Metzler,  Attorney  for 
AMERICOM.  (KHTX)  on  6-20-85. 

Subject:  Investigation  of  Access  and 
Divestiture  Related  Tariffs.  (CC  Docket  No. 
83-1145,  Phase  1} 

Filed  by: 
John  R.  Hoffman.  Senior  Vice  President  Legal 

and  External  Affairs  for  US  Telecom,  Inc., 

on  8-28-85. 


Chester  T.  Kamin.  Michael  H.  Salsbury.  A 

Glenn  B..  Mansihin.  Attorneys  for  MCI 

Telecommunications  Corporation  on  7-24- 

85. 
Sean  A.  McCarthy,  |.  Manning  Lee  &  Robert 

Jack  Dominguez,  Attorneys  for  Satellite 

Business  Systems  on  7-24-85. 
Leon  M.  Kestenbaum  &  Michael  B.  Kingerhut, 

Attorneys  for  GTE  Sprint  Communications 

Corporation  on  7-25-8S. 

Subject:  Nighttime  Operations  on 
Canadian,  Mexican  and  Bahamian  AM  Clear 
Channels.  (MM  Docket  No.  84-281) 

Filed  by: 
Robert  J.  Metzler.  Jr..  Attorney  for  Chabin 

Communications  Corporation  (KKIS)  on  6- 

6-85. 
William  J.  Potts.  Jr..  Attorney  for 

Communications  Investment  Corporation 

on  7-11-85. 
William  |.  Tricarico. 

Secretary.  Federal  Communications 

Commission. 

[FR  Doc.  85-18934  Filed  8-8-85;  8:45  amJ 

BIU.IMG  CODE  t7i3-tH-m 


Travel  Reimbursement  Experiment 

agency:  Federal  Communications 
Commission. 

ACTION:  .Publishing  of  quarterly  report 
on  travel  reimbursement  experiment. 

SUMMANY:  in  Pub.  L  97-259,  the 
Congress  authorized  the  Federal 
Communications  Commission  to  accept 
reimbursement  from  non-government 
organizations  for  travel  of  employees  of 
the  Commission.  The  Federal 
Communications  Commission  must  keep 
records  of  such  travel  by  each  event  and 
prepare  a  report  each  quarter  of  all 
reimbursements  allowed  and  provide 
copies  of  each  quarterly  report  to  the 
Senate  Committee  on  Appropriations, 
House  Committee  on  Appropriations. 
Senate  Committee  on  Commerce. 
Science  and  Transportation,  and  the 
House  Committee  on  Energy  and 
Commerce.  This  must  be  done  each 
quarter  until  September  30. 1985.  In 
addition  the  Federal  Communications 
Commission  must  publish  each  quarterly 
report  in  the  Federal  Register  until 
September  30. 1985, 

DATE:  This  report  is  for  the  period  from 
April  1,  1985  through  June  30, 1985. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Geoffrey  Sherman.  Office  of  the 
Managing  Director.  (202)  632-6900, 

SUPPLEMENTARY  INFORMATION:  The 
report  for  the  quarter  ending  June  30, 
1985  is  as  follows: 
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Summary  Report 

Total  Number  of  Sponsored  Events: 
14. 

Total  Number  of  Sponsoring 
Organizations:  15. 

Total  Number  of  Commissioners/ 
Employees  Attending:  40. 

Total    Amount    of    Reimburse- 
ment: 

Transportation $14,160.00 

Room 1.975.31 

Board 1,979.71 

Other  Expenses 1,560.75 

Total 24.675.77 


Individual  Event  Reports  Attached 
Individual  Event  Report 

Sponsoring  Organization:  (name  and 
address):  National  Cable  Television 
Association,  1724  Massachusetts 
Avenue  NW.,  Washington,  DC  20036. 

Date  of  the  Event:  May  31. 1985. 

Description  of  the  Event:  To 
participate  in  the  annual  convention  of 
the  National  Cable  Television 
Association  in  Las  Vegas,  Nevada. 

Number  of  Commissioners  Attending: 
2. 

Number  and  Title  of  Employees 
Attending: 

1 — Commissioner  Quello 
1 — Commissioner  Rivera 
1 — Director,  Office  of  Congressional  & 

Public  Affairs 
1 — General  Counsel 
1 — Deputy  Bureau  Chief 
3 — Supervisory  Electronics  Engineers 
1 — Supervisory  General  Attorney 
1 — Electronics  Engineer  Mass  Media 

Bureau 
1 — Bureau  Chief  Common  Carrier 

Bureau 

Amount  of  Reimbursement: 

Transportation $4,166.00 

Room 2,350.79 

Board _ 500.60 

Other  Expenses 428.32 

Total '7,445.71 

'  Reimbursement   EallnMled-lravel   proceuing   not   com- 
plete or  Reimbursement  billed,  but  not  recetved. 

Sponsoring  Organization  (name  and 
address):  National  Association  of 
Broadcasters.  1771  N.  Street  NW., 
Washington.  DC  20036. 

Date  of  the  Event:  April  15. 1985. 

Description  of  the  Event:  The 
participate  in  the  National  Association 
of  Broadcasters  annual  convention  in 
Las  Vegas,  Nevada. 

Number  of  Commissioners  Attending: 
3. 

Number  and  Title  of  Employees 
Attending: 


1 — Commissioner  Dawson 
1 — Attorney  Adviser  Office  of 

Commissioner  Dawson 
1 — Commissioner  Rivera 
1 — Attorney  Adviser  Office  of 

Commissioner  Rivera 
1 — Commissioner  Quello 
1 — Bureau  Chief  Common  Carrier 

Bureau 
1 — Bureau  Chief 
2 — Attorney  Advisors 
1 — Chief.  Video  Services  Div. 
2 — Electronics  Engineers 
1 — Equal  Opportunity  Officer  Mass 

Media  Bureau 
1 — Managing  Director 
1 — Associate  General  Counsel,  Oflice  of 

General  Counsel 

Amount  of  Reimbursement 

Transportation „ $8,372.50 

Room 3.504.02 

Board 1.18100 

Other  Expenses 71&43 

Total _ » 11,760.95 

'  Reimbursement  EitimaUd — travel  procewlof  not  com- 
plete or  Reimburiement  billed,  but  not  received. 

Sponsoring  Organization  (name  and 
address):  Bell  South  Corporation.  1819  L 
Street  NIV..  Suite  1000.  Washington.  DC 
20038. 

Date  of  the  Event:  May  21, 1985. 

Description  of  the  Event:  To  speak  at 
the  mid-year  Management  Conference  of 
the  Bell  South  Corporation  in  Atlanta. 
Georgia. 

Number  of  Commissioners  Attending: 
N/A. 

Number  and  Title  of  Employees 
Attending:  1.  Attorney-Legal  Assistant 
Common  Carrier  Bureau. 

Amount  of  Reimbursement: 

Amount  of  Reimbursement: 

Transportation $204.00 

Room 90.00 

Board 22.50 

Other  Expenses - 30.00 

Total '  346.50 

'  Reimbunement  Estimated— Xn\t\  procetting  not  com- 
plete or  Reimburaement  billed,  but  not  received. 

Sponsoring  Organization  (name  and 
address):  Utilities  Telecommunications 
Council,  c/o  Keller  &  Heckman  Law 
Office.  Washington,  DC  20036. 

Date  of  the  Event:  June  18, 1985. 

Description  of  the  Event:  To 
participate  in  the  1985  Utilities 
Telecommunications  Council's  annual 
meeting  in  Minneapolis,  Minnesota. 

Number  of  Commissioners  Attending: 
N/A. 

Number  and  Title  of  Employees 
Attending:  1,  Deputy  Bureau  Chief, 
Private  Radio  Bureau. 


Amount  of  Reimbursement: 

Transportation ...- _ 

Room 

Board 

Other  Expenses . 


ToUl. 


tsTtun 

ISOjOO 
75X0 
50.00 

■653.00 


■  Reimburtcnient  Estlinalad — travel  proceieliig  not  cooi- 
pkete  or  Reimbursement  billed,  but  not 


Sponsoring  Organization  (name  and 
address):  Northern  Telecom  Inc.,  P.O. 
Box  649,  Concord.  NH  03301. 

Date  of  the  Event:  April  1. 1965. 

Description  of  the  Event  To 
participate  on  a  panel  at  a  symposium 
on  Bypass  and  CHvestiture  in  Scottsdale, 
Arizona. 

Nmnber  of  Commissioners  Attending: 
N/A. 

Number  and  Title  of  Employees 
Attending:  1,  Carrier  Analyst  Common 
Carrier  Bureau. 

Amount  of  Reimbursement 

Transportation $346Xn 

Room 7&00 

Board tJO 

Other  Expenses 0 

Total » 431  JO 

■  Retmburaemenl  Estimated — tiavel  procesetag  not  com- 
plete or  Reimbursement  billed,  but  not  icceived 

Sponsoring  Organization  (name  and 
address):  Nebraska  Telephone 
Association,  200  Executive  Building. 
Lincohi,  NB  68506. 

Date  of  the  Event:  May  13, 1985. 

Description  of  the  Event  To  speak  at 
the  Spring  convention  of  the  National 
Telephone  Association  in  Lincoln, 
Nebraska. 

Number  of  Commissioners  Attending: 
N/A. 

Number  and  Title  of  Employees 
Attending:  1,  Supervisory,  Attorney 
Advisor  Common  Carrier  Bureau. 


Amount  of  Reimbursement 

Transportation — 

Room — . 

Board 

Other  Expenses _. 


$284.00 
90X» 

2ax» 

25J» 


Total •  425.00 

■  Reimbursement  Estimated — travel  proceestng  not  coa- 
plele  or  Reimburaement  billed,  but  not  received 

Sponsoring  Organization  (name  and 
address):  Wisconsin  State  Telephone 
Association,  4610  University  Avenue. 
Madison.  WI  53705. 

Date  of  the  Event:  May  21, 1985. 

Description  of  the  Event  To  speak  at 
the  1985  convention  of  the  Wisconsin 
State  Telephone  Association  in  Lake 
Geneva,  Wisconsin. 

Number  of  Commissioners  Attending: 
N/A. 
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Number  and  Title  of  Employees 
Attending:  1.  Attorney  Advisor  Common 
Carrier  Bureau. 

Amount  of  Reimbursement: 

Transportation $276.00 

Room „ 59.40 

Board 8.45 

Other  Expenses 48.32 

Total '  392.17 

'  Reinjhvrsement  Estimated — (rave)  processin|i  not  com- 
plete or  Reimburaement  billed  tnit  not  received. 

Sponsoring  Organization  (name  and 
address):  New  England  Broadcasters 
Association.  Statler  Office  Bldg.  Boston. 
MA  02116. 

Date  of  the  Event:  June  17, 1985. 

Description  of  the  Event:  To  speak  at 
the  monthly  luncheon  of  the  New 
England  Broadcasters  Association  in 
Boston.  Massachusetts. 

Number  of  Commissioners  Attending: 
1. 

Number  and  Title  of  Employees 
Attending:  1.  Commissioner  Quello. 

Amount  of  Reimbursement: 

Transportation $149.00 

Room 0 

Board 0 

Other  Expenses 0 

Total '  149.00 

'  Rcimbursemenl  Estimated — travel  proceuin^  not  com- 
plele  or  Reimbureement  billed,  but  not  received. 

Sponsoring  Organization  (name  and 
address):  Communications  Magazine. 
6530  South  Yosemite.  Englewood.  CO 
80111. 

Date  of  the  Event:  April  24. 1985. 

Description  of  the  Event:  To 
participate  in  the  National  Land  Mobile 
E.xposition  in  Las  Vegas.  Nevada. 

Number  of  Commissioners  Attendinjj: 
N/A. 

Number  and  Title  of  Employees 
Attending: 

1 — Chief.  Private  Radio  Bureau 
1 — Chief.  Office  of  Plans  and  Policy 

Amount  of  Reimbursement: 

Transportation $796.00 

Room „ 295.85 

Board 88.71 

Other  Expenses 77.12 

Total '1.257.68 

'  Heimbunement  Estimated— ^»\t\  procening  not  com-  • 
plele  or  Reimbursement  billed,  but  not  received. 

Sponsoring  Organization  (name  and 
address):  WLVI-TV  56.  75  Morrissey 
Blvd..  Boston.  MA  02125. 

Date  of  the  Event:  June  17. 1985. 

Description  of  the  Event:  To  speak  at 
the  monthly  luncheon  of  the  New 
England  Broadcaster  Association  in 
Boston.  Massachusetts. 


Number  of  Commissioners  Attending: 
1. 

Number  and  Title  of  Employees 
Attending:  1.  Commissioner  Quello. 

Amount  of  Reimbursement: 

Transportation 0 

Room $75.00 

Board „ 0 

Other  Expenses 25.00 

Total '  100.00 

'  Htimbumement  Estimated — travel  procetiing  not  com- 
plete or  Reimburtement  billed,  but  not  received. 

Sponsoring  Organization  (name  and 
address):  Legg  Mason.  Inc..  7  East 
Redwood  Street.  3rd  Floor.  Baltimore. 
MD  21202 

Date  of  the  Event:  June  12. 1985. 

Description  of  the  Event:  To  speak  at 
a  symposium  sponsored  by  the 
Telecommunication  Association  of 
Maryland  in  Baltimore.  Maryland. 

Number  of  Commissioners  Attending: 
N/A. 

Number  and  Title  of  Employees 
Attending:  1.  Public  Utilities  Specialist 
Common  Carrier  Bureau. 

Amount  of  Reimbursement: 

Transportation $15.50 

Room „ 17.25 

Board 0 

Other  Expenses „ 50.00 

Total «  82.75 

'  Reimbursement  Estimated — travel  processing  not  com- 
plete or  Reimbursement  billed,  but  not  received. 

Sponsoring  Organization  (name  and 
address):  United  States  Telephone 
Association.  1801  K.  Street  NW,  Suite 
1201,  Washington.  DC  20006. 

Date  of  the  Event:  June  24, 1985. 

Description  of  the  Event:  To 
participate  in  the  Biloxi  Telephone 
Industry  Symposium  in  Biloxi, 
Mississippi. 

Number  of  Commissioners  Attending: 
N/A. 

Number  and  Title  of  Employees 
Attending:  1.  Chief,  Office  of  Plans  and 
Policy. 

Amount  of  Reimbursement: 

Transportation $445.00 

Room 64.00 

Board 6.95 

Other  Expenses 22.48 

Total , •  538.41 

'  Reimbursement  Estimated— Uave\  processing  not  com- 
plete or  Reimbursement  billed,  but  not  received. 

Sponsoring  Organization  (name  and 
address):  Financial  Analysts  Federation, 
c/o  Prudential-Bache  Securities.  Inc. 
1911  Fort  Myer  Drive,  Suite  905.  Rosslyn, 
VA  22209. 

Date  of  the  Event:  April  2, 1985. 


Description  of  the  Event:  To 
participate  in  the  Financial  Federation 
National  Conference  in  Kansas  City, 
Missouri. 

Number  of  Commissioners  Attending: 

N/A. 

Number  and  Title  of  Employees 
Attending:  1,  Chief,  Office  of  Plans  and 
Policy. 

Amount  of  Reimbursement: 

Transportation $270.00 

Room 50.00 

Board 25.00 

Other  Expenses 25.00 

Total »  370.00 

'  Reimhursemrnt  Estimated — travel  processing  not  com- 
plete or  Reimbursement  billed,  but  not  received. 

Sponsoring  Organization  (name  and 
address):  Telephone  Association  of 
Michigan.  122  S.  Grand.  Suite  205, 
Lansing.  MI  48933. 

Date  of  the  Event:  May  13, 1985. 

Description  of  the  Event:  To  speak  at 
the  Telephone  Association  of  Michigan's 
anniversary  convention  in  Grand 
Rapids,  Michigan. 

Number  of  Commissioners  Attending: 
N/A. 

Number  and  Title  of  Employees 
Attending:  1.  Supervisory  Public  Utilities 
Specialist  Common  Carrier  Bureau. 

Amount  of  Reimbursement: 

Transportation $344.00 

Room 154.00 

Board 50.00 

Other  Expenses 50.00 

Total '  598.00 

'  Reimbursement  Estiitmted — travel  processing  not  com- 
plete or  Reimbursement  billed,  but  not  received. 

Sponsoring  Organization  (name  and 
address):  Greater  Hartford  Chamber  of 
Commerce.  250  Constitution  Plaza. 
Hartford.  CT  06103. 
Date  of  the  Event:  April  6. 1985.  ^ 

Description  of  the  Event:  To  speak  at 
a  conference  on  "Telecommunications 
in  Transition:  The  Impact  on  Business" 
in  Hartford.  Connecticut. 

Number  of  Commissioners  Attending: 

N/A. 

Number  and  Title  of  Employees 
Attending:  1.  Bureau  Chief  Common 
Carrier  Bureau. 


Amount  of  Reimbursement: 

Transportation $112.00 

Room 0 

Board 0 

Other  Expenses 13.10 


Total >  125.10 


'  Reimbunemenl  fibmoterf— (nvcl  procauing  not  com- 
plel*  or  Reimbunemenl  billed,  bul  not  received. 

William ).  Tricarico. 

Secretary.  Federal  Communications 
Commission. 

(FR  Doc.  85-18935  Filed  8-8-85:  8:45  am| 
BiLUNQ  CODE  (TIS-OI-M 


Federal  Executive  Agencies;  Authority 
to  Qualify  for  the  Interconnection  of 
Communications  Equipment  or 
Secrutity  Devices  to  the  Telephone 
Company  Provided  Communications 
Network 

Preamble 

AQENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  request  for  permanent 

authority  and  order  granting  temporary 

authority. 

summary:  Section  66.2(e]  of  the 
Commission's  rules  and  regulations 
permits  governmental  departments, 
agencies  or  administrations  to  apply  for 
exemption  from  the  technical  and  legal 
requirements  of  Part  68  of  the 
Commission's  rules,  in  the  interest  of 
national  defense  and  security.  Part  68 
governs  the  interconnection  of  customer 
provided  telephone  equipment  with  the 
nationwide  telephone  network.  The 
Federal  Emergency  Management 
Agency  has  requested  a  permanent 
exemption  under  §  68.2(e),  as  well  as 
special  temporary  authority  to  act  under 
that  section  pending  action  on  its 
request  for  permanent  exemption.  In 
accordance  with  the  requirements  of 
§  68.2(e),  the  Commission  hereby 
provides  notice  of  the  Federal 
Emergency  Management  Agency's 
request  for  permanent  exemption  and 
grant  of  its  request  for  special  temporary 
authority. 

DATES:  Comments  due  September  9, 
1985.  Reply  comments  due  September 
19, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anne  M.  Siegel,  Esq.,  Domestic  Services 

Branch,  Common  Carrier  Bureau,  (202) 

634-1831. 

SUPPLEMENTARY  INFORMATION:  111  the 

matter  of  the  application  of  the  Federal 
Executive  Agencies  of  the  United  States 
Government  for  authority  to  quaUfy  for 
the  interconnection  of  communications 
equipment  or  security  devices  to  the 
telephone  company  provided 
communications  network  pursuant  to 
§  e8.2(e)  of  the  Commission's  Rules. 

Adopted  July  29. 1985. 

Released  July  31, 1985. 

By  the  Chief,  Common  Carrier  Bureau. 

1.  Before  the  Commission  is  an 
application  for  permanent  authority,  and 
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a  request  for  special  temporary 
authority  pending  action  on  the  request 
for  permanent  authority,  filed  by  the 
Secretary  of  Defense  in  his  capacity  as 
Executive  Agent  for  the  National 
Communication  System  (NCS),'  to 
permit  the  Federal  Emergency 
Management  Agency  (FEMA)  to  act 
pursuant  to  the  national  security 
exemption  of  §  68.2(e)  of  the 
Commission's  Rules,  47  CFR  68.2(e). 
That  section,  adopted  November  14. 
1979  (FCC  79-728),  permits 
governmental  departments,  agencies  or 
administrations  to  connect 
communciations  equipment  or  security 
devices  to  the  public  switched  network 
with  out  compliance  with  the  provisions 
of  Part  68  where  such  compliance  could 
result  in  the  disclosure  of 
communication  equipment  or  security 
devices,  locations,  uses,  personnel,  or 
activities  which  would  adversely  affect 
the  national  interest,  provided  that 
proper  written  certification  is  made  to 
the  appropriate  common  carrier*  and 
the  governmental  entity  making  such 
certification  has  in  advance  been 
approved  in  writing  by  the  Commission 
to  act  pursuant  to  §  88.2(e). 

2.  On  December  19, 1979,  the 
Department  of  Defense  (DoD)  filed  an 
application  and  request  for  temporary 
authority  to  permit  ten  governmental 
departments  and  agencies  to  act 
pursuant  to  §  68.2(e).  That  request  was 
approved  by  Order  of  the  Chief, 
Common  Carrier  Bureau  in  CC  Docket 
78-331,  released  on  April  2, 1980.^ 


'  Executive  Order  No.  12472,  "Assignment  of 
National  Security  and  Emergency  Prepardnera 
Telecommunications  Functions".  April  3. 1984 
established  the  NCS.  Section  1(e)  of  E.0. 12472 
designates  the  Secretary  of  Defense  as  Executive 
Agent  for  the  NCS.  By  direction  of  the  Executive 
Office  of  the  President,  the  NCS  Member 
organizations  are:  Dept.  of  Agriculture.  Central 
Intelligence  Agency.  Department  of  Commerce, 
Dept.  of  Defense.  Dept.  of  Energy.  Federal 
Emergency  Management  Agency,  General  Services 
Administration.  Dept.  of  the  Interior.  Dept.  of 
Justice.  National  Aeronautics  ft  Space 
Administration,  National  Security  Agency.  National 
Telecommunications  ft  Information  Administration, 
Organization  of  the  Joint  Chiefs  of  Staff.  Dept.  of 
Slate.  Dept.  of  Transportation.  Dept.  of  Treasury, 
U.S.  Information  Agency,  Veterans  Administration, 
and  the  Nuclear  Regulatory  Commission. 

^  For  each  installation,  the  exempt  entity  must 
cerfify  in  writing  to  the  appropriate  common  carrier 
that:  (1)  The  connection  is  required  in  the  interest  of 
national  defense  and  security;  (2)  the  equipment  or 
device  to  be  connected  either  complies  with  the 
technical  requirements  of  this  part  or  will  not  cause 
harm  to  the  nationwide  telephone  network  or 
telephone  company  employees:  and  (3)  the 
installation  is  performed  by  well-trained,  qualifed 
employees  under  the  responsible  supervision  and 
control  of  a  person  who  meets  the  qualifications 
stated  in  ;  68.2(c).  See  Order.  44  FR  66.825  (1979). 

'  The  Federal  Executive  Agencies  covered 
include  the  Department  of  State,  Department  of 
Defense.  General  Services  Administration. 
Department  of  Treasury.  Central  Intelligence 


Subsequently,  the  DoD  filed  a 
application  and  Request  For  Special 
Temporary  Authority  on  behalf  of  the 
Department  of  Energy  requesting 
permanent  authority  to  act  pursuant  to 
Part  68.2(e),  as  well  as  special 
temporary  authority  pending  action  on 
the  request  for  permanent  authority, 
both  of  which  were  granted.  See  47  FR 
12858,  March  25. 1982  and  47  FR  30284. 
July  13. 1982. 

3.  According  to  the  application  now 
before  us,  at  the  time  of  the  previous 
applications  the  FEMA  did  not  install 
communications  equipment  or  security 
devices  covered  by  5  88.2(e);  such 
installations  were  performed  for  FEMA 
by  General  Services  Administration 
personnel.  The  Secretary  of  Defense 
claims  that  circumstances  have 
changed,  and  it  is  now  necessary  for 
FEMA  personnel  to  perform  these 
installations.  As  an  example.  FEM.A 
operates  Emergency  Relocation  Centers 
throughout  the  United  States  utilizing 
cryptographic  and  other 
communications  security  equipment 
which  may,  in  an  emergency,  be 
connected  to  the  public  switched 
network.  According  to  the  Secretary  of 
Defense,  problems  in  obtaining  and 
installing  telephone  equipment  in  secure 
areas  and  a  greater  use  of 
communications  security  equipment  in 
general  have  made  it  necessary  for 
FEMA  personnel  to  have  the  authority 
to  act  under  §  68.2(e).  Accordingly,  the 
Secretary  of  Defense  now  requests  the 
Commission  to  authorize  FEMA  to 
interconnect  commimications  equipment 
or  security  devices  to  the  public 
switched  network  pursuant  to  the 
provisions  of  §  68.2(e)  of  the 
Commission's  Rules. 

4.  Under  §  68.2(e)  the  Commission 
may  grant,  without  notice,  special 
temporary  authority,  not  to  exceed  90 
days,  permitting  governmental 
departments,  agencies  or 
administrations  to  connect 
communications  equipment  or  security 
devices  to  the  network.  Permanent 
authority  under  §  68.2(e)  requires 
publication  of  the  request  in  the  Federal 
Register  and  a  thirty  day  notice  period 
for  public  comment. 

5.  On  the  basis  of  the  facts  and 
circumstances  presented  to  us  by  the 
Secretary  of  Defense,  we  find  that  his 
request  for  special  temporary  authority 
to  permit  FEMA  to  act  pursuant  to 

5  68.2(e)  pending  action  on  the 
conciurent  request  for  permanent 


Agency.  Federal  Bureaa  of  Investigation. 
Department  of  Justice.  Department  of  Commerce, 
Department  of  Transportation  and  Federal  Reserve 
Board. 
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authority  is  consistent  with  the 
Commission's  rules  and  regulations  and 
will  serve  the  interests  of  national 
defense  and  security.*  Accordingly, 
pursuant  to  the  authority  delegated 
under  §  0.291  and  §  0.303  of  the 
Commission's  Rules  and  Regulations, 
FEMA's  request  for  special  temporary 
authority  to  act  pursuant  to  §  66.2(e)  Is 
Granted. 

6.  It  is  also  Ordered  that  notice  of  this 
action  and  FEMA's  request  for 
permanent  exemption  from  Part  68  shall 
be  published  in  the  Federal  Register. 
Comments  on  that  request  are  due 
within  thirty  days  of  such  publication, 
and  reply  comments  ten  days  thereafter. 
Albert  Halprin. 

Chief.  Common  Carrier  Bureau. 
(FR  Doc.  85-18928  Filed  8-*^;  a45  am] 

BILLING  COOC  (712-01-11 


FEDERAL  HOME  LOAN  BANK  BOARD 

Bell  Savings  Banc  of  Texas; 
Appointment  of  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in 
406{c)(l)|B)(i)(I)  of  the  National  Housing 
Act,  as  amended.  12  U.S.C. 
1729(c)(l)(B)(i)(I)  (1982).  the  Federal 
Home  Loan  Bank  Board  duly  appointed 
the  Federal  Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for  Bell 
Savings  Banc  of  Texas.  Temple.  Texas 
on  August  2, 1985. 

Dated:  August  6. 1985. 
|eff  Sconyers, 
Secretary. 
(FR  Doc.  85-18978  Filed  8-8-85;  8:45  am) 

BILLMG  COOC  (730-01-M 


FEDERAL  MARITIME  COMMISSION 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  D.C.  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  D.C. 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 


*  We  alto  note  that  no  comments  or  oppositions 
were  Tiled  in  response  to  the  1979  Fadaral  Ragialar 
notice  of  the  request,  discussed  supra  al  para.  2, 
seeking  pennanent  authorization  under  }  6a.2(e)  for 
ten  government  agencies. 


appears.  The  requirements  for 

comments  are  found  in  §  572.603  of  Title 

46  of  the  Code  of  Federal  Regulations, 

Interested  persons  should  consult  this 

section  before  communicating  with  the 

Commission  regarding  a  pending 

agreement. 

Agreement  No.:  212-009847-012. 

Title:  U.S.  Atlantic  Coast/Brazil 
Agreement. 

Parties: 
Companhia  De  Navegacao  Lloyd 

Brasileiro 
United  States  Lines  (S.A.)  Inc. 
Companhia  De  Navegacao  Maritime 
Netumar 

Synopsis:  The  proposed  amendment 
would  modify  the  agreement  to 
change  the  pool  accounting  period 
from  six  months  to  twelve  months 
and  make  certain  nonsubstantive 
changes  to  the  language  of  the 
agreement  to  reflect  this  change. 

Agreement  No.:  221-010794. 

Title:  Riviera  Beach  Marine  Terminal 
Premises  Agreement. 

Parties: 
Port  of  Palm  Beach  District  (District) 
Southeast  Container  Repair,  Inc. 
(SCR) 

Synopsis:  The  District  agrees  to  lease 
11,400  square  feet  of  unimproved 
open  land  located  at  the  Port  of 
Palm  Beach  Terminal  in  the  city  of 
Riviera  Beach.  Florida,  to  SCR  for 
the  purposes  of  storing,  maintaining 
and  repairing  cargo  containers.  The 
tertn  of  the  agreement  is  for 
eighteen  months  with  compensation 
to  be  paid  to  the  District  in 
amounts,  and  on  a  schedule, 
specified  in  the  agreement. 

Agreement  No.:  202-010795 

Title:  West  Coast/Western  Australia 
Discussion  and  Cooperative 
Working  Agreement 

Parties: 
EAC  Lines  Trans  Pacific  Service 
Nedlloyd  Lijnen 

Synopsis:  The  agreement  establishes  a 
conference  agreement  whereby  the 
parties  are  authorized  to  discuss 
and  to  reach  consensus  or 
agreement  on  their  separate  tariffs, 
rates,  service  items,  rules  and 
service  contracts  in  the  trade  from 
U.S.  ports  and  points  to  ports  and 
points  in  Australia,  exiting  through 
U.S.  Pacific  Coast  ports  and 
entering  through  Australian  West 
Coast  ports. 

Agreement  No.:  224-010796 

Title:  Palm  Beach  Foreign  Trade  Zone 

Terminal  Agreement 
Parties: 

Port  of  Palm  Beach  District  (Port) 

CHO  Properties,  Inc.  (CHO) 


Synopsis:  Agreement  No.  224-010796 
constitutes  a  lease  agreement 
between  the  Port  and  CHO 
authorizing  the  establishment  of  a 
foreign  trade  zone  consisting  of  land 
located  solely  within  the  Port.  The 
agreement  shall  remain  in  effect  for 
an  initial  period  of  30  years  with  the 
right  to  renew  for  two  successive  10 
year  terms. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  August  6, 1985. 
Bruce  A.  Dombrowski, 
Acting  Secretary. 
[FR  Doc.  85-18959  Filed  8-8-85:  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Ruston  Bancshares,  Inc.;  Formation  of, 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companies 

Correction 

In  the  issue  of  Thursday,  August  1, 
1985.  in  the  document  beginning  on  page 
31244,  make  the  following  correction:  On 
page  31245.  in  the  first  column  at  the  end 
of  the  document,  the  FR  document 
number  reading  "FR  Doc.  85-18076" 
should  read  'FR  Doc.  85-18076a." 

BILLING  COOC  1$O6-01-lt 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Forms  Submitted  to  tfte  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  publishes  a 
list  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
last  list  was  published  on  August  2, 
1985. 

Public  Health  Service 

Food  and  Drug  Administration 

Subject:  Tamper  Resistant  Packaging 
and  Labeling  Requirements  for 
Contact  Lens  Solutions  and  Tablets — 
Revision  (0910-0150) 

Respondents:  Manufacturers  of  contact 
lens  solutions  and  tablets — 
Reinstatement  (0910-0014) 

OMB  Desk  Officer:  Bruce  Aitim 
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Health  Care  Financing  Administration 

Subject:  Request  for  Reconsideration  of 
Part  A  Health  Insurance  Benefits- 
HCFA-2649— Revision  (0938-0045) 

Respondents:  State/local  governments, 
individuals 

Subject:  Information  Collection 
Requirements  in  HSQ-109-F,  Peer 
Review  Organization  Sanctions  42 
CFR  474.36(b).  474.38  (2b.  and  c). 
474.39  (a  and  b)  and  474.40  (a  and  b)- 
HCFA-R-65— New 

Respondents:  Peer  Review 
Organizations,  physicians 

Subject:  Information  Collection 
Requirements  in  HSQ-111-F.  Peer 
Review  Organization  Reconsideration 
and  Appeals  42  CFR  473.18  (a  and  b) 
473.34  (a  and  b).  473.36  (a  and  b)  and 
473.42  (a)-HCFA-R-72— New 

Respondents:  Peer  Review 
Organizations 

Subject:  Information  Collection 
Requirements  in  HSQ-10&-F.  Peer 
Review  Organization  Assumption  of 
Responsiblities  42  CFR  405.472. 
431.630,  456.654,  466.70,  466.72,  466.74, 
466.78,  466.80,  and  466.94- 

Respondents:  Peer  Review 
Organizations 

OMB  Desk  Officer  Fay  S.  ludicello 

Social  Security  Administration 

Subject:  Survey  of  Absent  Parents-SSA- 

235— New 
Respondents:  Selected  state  child 

support  enforcement  agencies, 

individuals 
OMB  Desk  Officer  Judy  A  Mcintosh 

Human  Development  Services 

Subject:  Program  Performance  Report- 
Developmental  Disabilities — New 
Respondents:  States 

Subject:  Evaluation  of  Reunification  of 
Minority  Children  in  Foster  Care — 
Extension  (0980-0167) 
Respondents:  State/local  governments 
OMB  Desk  Officer:  Judy  A.  Mcintosh. 

Copies  of  the  above  information 
collection  clearance  packages  can  be 
obtained  by  calling  the  HHS  Reports 
Clearance  Officer  on  202-245-6511. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  Room  3208,  Washington, 
DC  20503,  Attn:  (name  of  OMB  Desk 
Officer). 


Dated:  August  5. 1985. 
K.  lacqueline  Holz, 

Deputy  Assistant  Secretary  for  Management 

Analysis  and  Systems. 

[Fr  Doc.  85-18932  Filed  8-8-85:  8:45  am] 
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Food  and  Drug  Administration 
[Docket  No.  85N-0009] 

Biological  Product  Licenses;  Volunteer 
Blood  Center,  Inc.;  Revocation  of  U.S. 
License  No.  873 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  has  revoked  the 
establishment  license  (U.S.  License  No. 
873)  and  the  product  licenses  issued  to 
the  Volunteer  Blood  Center,  Inc.,  for  the 
manufacture  of  Whole  Blood  (Human), 
Red  Blood  Cells  (Human),  Single  Donor 
Plasma  (Human),  and  Platelet 
Concentrate  (Human).  In  a  letter 
postmarked  October  11, 1984,  the  firm 
requested  that  its  establishment  and 
product  licenses  be  revoked  and  waived 
the  opportunity  for  a  hearing. 
date:  The  revocation  of  the 
establishment  and  product  licenses  was 
effective  on  November  14, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  Wilczek,  Center  for  Drugs  and 
Biologies  (HFN-362).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockvilie,  MD  20857,  301^43-3650. 
SUPPLEMENTARY  INFORMATION:  FDA  has 

revoked  the  establishment  license  (U.S. 
License  No.  873)  and  product  licenses 
issued  to  the  Volunteer  Blood  Center, 
Inc.,  for  the  manfacture  of  Whole  Blood 
(Human),  Red  blood  Cells  (Human), 
Single  Donor  Plasma  (Human),  and 
Platelet  Concentrate  (Human).  The 
Volunteer  Blood  Center,  Inc.  (formerly 
the  Mid-South  Volunteer  Blood  Bank, 
Inc.),  was  located  at  5830  Mt.  Moriah 
Rd.,  Memphis,  TN  38115. 

On  July  28  through  30, 1980,  the  first 
regular  FDA  inspection  of  the  Mid-South 
Volunteer  Blood  Bank  found  significant 
deviations  from  the  applicable  biologies 
regulations.  These  deviations  included, 
but  were  not  limited  to:  (1)  Inadequate 
or  nonexistent  records  for  component 
preparation,  hepatitis  testing, 
disposition  of  components  (including 
those  from  hepatitis  reactive  units),  and 
identification  of  unacceptable  donors 
(21  CFR  610.40(d).  606.160(a)(1));  (2) 
alterations  of  hepatitis  test  counts  or 
interpretations  without  explanation  or 
justification  (21  CFR  606.160(a)  (1));  and 
(3)  failure  to  have  written  standard 
operating  procedures  (SOP's)  for 


examination  of  donor  arms  and  to 
follow  written  SOP's  for  preparation  of 
phlebotomy  sites  (21  CFR  606.100(b)  (1) 
and  (3)). 

On  August  26, 1980,  a  limited  FDA 
reinspection  of  the  firm  revealed 
inadequate  or  nonexistent  records  for 
hepatitis  testing  and  disposition  of 
components  as  well  as  alterations  of 
hepatitis  test  counts  or  interpretations 
without  explanation  or  justification. 
FDA  issued  a  notice  of  adverse  findings 
to  the  firm  as  a  result  of  these 
inspectional  findings. 

On  February  18  through  25, 1981,  an 
FDA  inspection  found  additional 
deviations  from  the  regulations, 
including:  (1)  Failure  to  follow  written 
SOP's  for  positive  identification  of 
donors  and  donor  screening  (21  CFR 
606.100(b),  640.3(a)):  (2)  failure  to  have 
an  adequate  written  SOP  for  arm 
preparation,  blood  collection,  and 
labeling  of  units  (21  CFT?  606.100(b)(3), 
(5),  and  (16));  and  (3)  inadequate  or 
nonexistent  records  for  component 
preparation  (21  CFR  606.160(b)(2)(ii)). 

On  March  21  and  22. 1983.  an  FDA 
inspection  of  the  firm,  which  had 
become  Volunteer  Blood  Center.  Inc., 
found  further  deviations,  including 
shipment,  as  Recovered  Human  Plasma, 
of  expired  Platelet  Concentrate  and 
expired  Single  Donor  Plasma  units  with 
their  original  labels  without  designating 
the  individual  units  as  Recovered 
Human  Plasma.  FDA  issued  another 
notice  of  adverse  findings  to  the  firm  as 
a  result  of  these  inspectional  findings. 

On  November  22  through  Decemljer  1, 
1983,  and  December  9, 1983,  FDA 
inspection  found  continuing 
noncompliance  with  the  biologies 
regulations,  including: 

(1)  Failure  to  have  a  designated 
responsible  head.  The  former 
responsible  head  terminated 
employment  on  November  18, 1983.  and 
had  not  been  replaced  (21  CFR 
6000.10(a)). 

(2)  Failure^to  notify  the  Director, 
Office  of  Biologies  Research  and 
Review,  of  an  important  change  in 
responsible  personnel,  i.e.,  responsible 
head  (21  CFR  601.12(a)). 

(3)  Failure  to  perform  hepatitis  B 
surface  antigen  (HBsAg)  testing  as 
required  by  the  manufacturer  of  the 
hepatitis  testing  reagents  and  by  the 
firm's  own  SOP's  (21  CFR  610.40(b)  and 
(d),  806.100(b)(7)). 

(4)  Failure  to  interpret  HBsAg  test 
results  according  to  the  HBsAg 
manufacturer's  directions  (21  CFR  610.40 
(b)  and  (d),  606.100(b)(7)). 

(5)  Failure  to  maintain  distribution 
records  to  insure  that  disposition  of  ail 
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components  can  determined  (21  CFR 
606.165(b),  600.12(a)). 

In  a  letter  dated  December  16,  FDA 
suspended  the  firm's  licenses  because  of 
significant  deviations  from  standard  in 
Title  21.  Code  of  Federal  Regulations. 
Subchapter  F,  and  in  the  firm's  license. 
Volunteer  Blood  Center's  hcense  was 
reinstated  on  February  15, 1984. 
following  a  reinspection  and  receipt  of 
several  letters  from  the  firm  outlining 
corrective  actions. 

On  April  9  through  12, 1984.  however, 
a  subsequent  reinspection  of  the  firm 
found  further  deficiencies,  including: 

(1)  Inadequate  or  nonexistent  records 
for  reissue,  component  preparation, 
labeling,  disposition/distribution, 
destruction  (including  components  from 
hepatitis  reactive  units),  receipt  of 
supplies,  hepatitis  testing,  pooling  of 
plasma,  and  shipping  temperature 
verification  (21  CFR  606.160(a).  (b)(2)(i). 
(ii).  and  (v).  (b)(3)  (i)  and  (iv),  and 
(b)(5)(iv).  606.165(b)). 

(2)  Failure  to  have  written  SOP's  for  a 
computer-controlled  counter  used  for 
hepatitis  testing,  pooling  plasma,  and 
verifying  shipping  temperatures  of 
frozen  plasma  (21  CFR  606.100(b)(7)  and 
(10)). 

(3)  Failure  to  take  corrective  action 
when  Platelet  Concentrate  quality 
control  test  results  were  unacceptable 
(21  CFR  640.25(b)(4)). 

(4)  Failure  to  follow  written  SOFs  for 
reissue  (21  CFR  606.100(b)). 

(5)  Alteration  of  records,  prior  to  and 
during  inspection,  e.g.,  hepatitis  testing, 
labeling  of  components,  return  forms  for 
reissue,  receipt  of  blood  bags,  and 
autoclave  log  (21  CFR  606.160(a)). 

In  summary,  the  actions  of  Volunteer 
Blood  Center.  Inc..  represent  significant 
and  continued  noncompliance  with  the 
standards  established  in  the  firm's 
licenses  and  with  the  applicable 
standards  in  regulations  designed  to 
ensure  the  continued  safety,  purity,  and 
potency  of  the  products  that  the  firm 
was  licensed  to  manufacture  (i.e.,  Whole 
Blood  (Human),  Red  Blood  Cells 
(Human),  Single  Donor  Plasma  (Human), 
and  Platelet  Concentrate  (Human)). 
Furthermore,  FDA  found  that  a  number 
of  these  actions  represented  intentional 
and  willful  disregard  for  the  prescribed 
standards.  Therefore.  FDA  initiated 
revocation  proceedings  without 
providing  the  establishment  further 
opportunity  to  achieve  compHance. 

As  provided  in  21  CFR  601.5(b).  FDA 
issued  a  letter  on  June  29. 1984,  that 
notified  the  licensee  of  FDA's  intention 
to  revoke  U.S.  License  No.  873.  and  that 
set  forth  grounds  for.  and  o^ered  an 
opportunity  for  a  hearing  on,  the 
proposed  revocation.  In  a  letter 
postmarked  October  11. 1984.  Volunteer 


Blood  Center,  Inc.,  requested  that  its 
establishment  and  product  licenses  be 
revoked  and  waived  the  opportunity  for 
a  hearing.  FDA  has  placed  a  copy  of  the 
letter  postmarked  October  11, 1984,  on 
file  with  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration.  Rm.  4-62.  5600  Fishers 
Lane.  Rockville.  MD  20657. 

The  agency  granted  the  licensee's 
request.  In  a  letter  to  the  firm  dated 
November  14. 1984,  issued  under  21  CFR 
601.5(a),  FDA  revoked  the  establishment 
license  (U.S.  License  No.  873)  and 
product  licenses  of  Volunteer  Blood 
Center,  Inc. 

Accordingly,  under  21  CFR  12.38  and 
the  Public  Health  Service  Act  (sec.  351. 
58  Stat.  702  as  amended  (42  U.S.C.  262)) 
and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10)  and  redelegated  to  the 
Director.  Office  of  Biologies  Research 
and  Review  (21  CFR  5.68).  the 
establishment  license  (U.S.  License  No. 
873)  and  product  licenses  issued  to 
Volunteer  Blood  Center.  Inc..  for  the 
manufacture  of  Whole  Blood  (Human). 
Red  Blood  Cells  (Human).  Single  Donor 
Plasma  (Human),  and  Platelet 
Concentrate  (Human)  were  revoked 
effective  November  14. 1984.  This  notice 
is  issued  and  published  under  21  CFR 
601.8  and  the  redelegation  at  21  CFR  5.67 
(see  the  Federal  Register  of  July  29. 1985: 
50  FR  30696). 

Dated:  August  2. 1985. 
Harry  M.  Meyer,  Jr., 

Director.  Center  for  Drugs  and  Biologies. 
[FR  Doc.  85-18865  Filed  8-8-85;  8:45  am] 
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[Docket  No.  8SI}-0312] 

Labeling  of  Surimt-Based  Seafood 
Products;  Availability  of  Policy 

In  FR  Doc.  85-17734,  beginning  on 
page  30523.  in  the  issue  of  Friday.  July 
26. 1985.  make  the  following  correction: 

On  page  30523,  in  the  ADDRESS 
paragraph,  sixth  line.  "30857"  should 
read  "20857". 

BtLUNQ  CODE  150S-01-M 


Food  and  Drug  Administration 

[Docket  No.  85E-0268] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Lupron  Injection 

In  FR  Doc.  85-17887.  appearing  on 
page  30523.  in  the  issue  of  Friday,  July 
26, 1985.  make  the  following  correction: 


In  the  second  column,  fourth  line  from 
the  bottom  of  the  page,  "January  20. 
1985  "  should  read  "January  22. 1986.". 


BHJJNa  COOC  1S06-01-M 


(Docket  No.  81N-0096] 

Biological  Products;  Allergenic 
Extracts;  Opportunity  for  Hearing 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  hearing  on  a  proposal  to 
revoke  the  product  license  or  the 
authority  to  manufacture  specific 
products  under  the  U.S.  License  for 
Allergenic  Extracts,  as  applicable,  for  all 
Allergenic  Extracts  classified  in 
Category  UIB  by  the  Panel  on  Review  of 
Allergenic  Extracts  (the  Panel). 
DATES:  The  licensees  may  submit 
written  requests  for  a  hearing  to  the 
Dockets  Management  Branch  by 
September  9, 1985,  and  any  data 
justifying  a  hearing  must  be  submitted 
by  October  8, 1985.  Other  interested 
persons  may  submit  comments  on  the 
proposed  revocation  to  the  Dockets 
Management  Branch  by  Octobel^,  1985. 
Labeling  changes  required  under  this 
notice  must  be  submitted  to  and 
approved  by  the  Office  of  Biologies 
Research  and  Review,  Center  for  Drugs 
and  Biologies,  by  February  5, 1988. 
ADDRESSES:  Requests  for  hearing  and 
comments  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane.  Rockville.  MD  20857.  Submission 
of  labeling  changes  to  the  Director. 
Office  of  Biologies  Research  and  Review 
(HFN-825),  Center  for  Drugs  and 
Biologies,  Food  and  Drug 
Administration.  8800  Rockville  Pike, 
Bethesda,  MD  20205. 
FOR  FURTHER  INFORMATION  CONTACT: 

About  this  notice:  Michael  L.  Hooton, 
Center  for  Drugs  and  Biologies  (HFN- 
362),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville.  MD 
20857,  301-443-3640 

About  labeling  requirements  and 
changes  in  in  biological  licenses: 
Michael  G.  Beatrice,  Center  for  Drugs 
and  Biologies  (HFN-825),  Food  and 
Drug  Administration,  8800  Rockville 
Pike.  Bethesda.  MD  20205.  301-443- 
5433. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  January  23. 1985  (50 
FR  3082),  FDA  announced  its  intention 
to  revoke  those  individual  product 
licenses,  or  the  authority  of  a 
manufacturer  to  produce  individual 
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products  under  the  "blanket"  U.S. 
License  for  Allergenic  Extracts,  for  any 
Allergenic  Extract  classified  by  the 
Panel  into  Category  IIIB.  This  notice 
issued  under  §  601.7  (21  CFR  601.7),  is 
based  upon  the  Panel's  conclusions  and 
recommendations  that  the  data  are 
insufficient  to  classify  the  Category  IIIB 
products  as  safe  and  effective  and  that 
the  products  have  an  unfavorable 
benefit-to-risk  potential.  FDA  agrees 
with  the  Panel's  analyses,  findings,  and 
recommendations,  contained  in  the 
January  23, 1985  proposal  and  adopts 
these  as  the  grounds  for  revocation  of 
the  product  licenses. 

FDA  notes  that  the  Panel  placed  two 
products  into  Category  II,  one  of  which 
was  classified  as  Category  II  only  for 
one  specific  indication  for  therapy.  That 
licensed  product,  Aspergillus  extract, 
was  recommended  for  Category  II  for 
immunotherapy  of  bronchopulmonary 
aspergillosis.  FT)A  has  not  previously 
approved  any  Aspergillus  extracts  for 
immunotherapy  of  bronchopulmonary 
aspergillosis;  nor  is  the  agnecy  aware  of 
the  extracts  being  used  for  such 
immunotherapy.  The  other  product 
recommended  by  the  Panel  for  Category 
II  is  Histamine  Azoprotein, 
manufactured  by  Parke-Davis,  Division 
of  Warner-Lambert  Co.  At  the  request  of 
the  manufacturer,  the  licenses  for  that 
product  was  revoked  on  February  9, 
1978.  Accordingly,  FDA  proposed  no 
actions  for  the  Category  II  products. 

The  January  23, 1985  proposal 
included  a  listing  of  the  Category  IIIB 
products,  most  of  which  were  classified 
generically.  Where  the  extract  is 
licensed  to  a  particular  manufacturer 
under  a  specific  product  license  or  the 
specific  manufacturer's  product  was 
reviewed  by  the  Panel,  the  listing 
includes  the  name  of  the  manufacturer 
along  with  that  specific  extract.  The 
other  products  included  in  the  listing  are 
generic  products  that  represent  a 
Category  IIIB  classification  for  the 
corresponding  specific  company  product 
of  all  licensed  manufacturers  of 
Allergenic  Extracts.  Some  products  were 
placed  generically  in  Category  IIIB  for 
therapy  and  a  different  category 
(Category  I  or  Category  IIIA)  for 
diagnosis.  Other  products  are 
manufactured  and  approved  only  for 
immunotherapy.  The  currently  licensed 
manufacturers  of  allergenic  extract 
products  and  all  Allergenic  Extracts  that 
were  placed  in  Category  IIIB  for  their 
particular  uses  are  listed  as  follows: 

Allergologists  Laboratorium  A/S. 
License  No.  927  (approved  by  FDA  on 
January  9, 1985); 

Allergy  Laboratories  of  Ohio,  Inc., 
License  No.  407; 


Allergy  Laboratories,  Inc.,  License  No. 
103; 

Allermed  Laboratories,  Inc.,  License 
No.  467; 

Antigen  Laboratories.  Inc.,  License 
No.  468; 

Axonics,  Inc.,  License  No.  896  (this 
license  was  approved  by  FDA  on  August 
22, 1983); 

Barry  Laboratories,  Inc..  License  No. 
119; 

Berkeley  Biologicals,  License  No.  334; 

EM  Industries,  Incorporated  Center 
Laboratories  Divison,  License  No.  193; 

Greer  Laboratories,  Inc.,  License  No. 
308; 

latric  Corp.,  Inc.,  License  No.  416; 

Meridian  Bio-Medical,  Inc.,  License 
No.  448; 

Miles  Laboratories,  Inc.,  License  No. 
008: 

Mulford  Colloid  Laboratories  Division 
of  Lemmon  Co.,  Inc.,  License  No.  102; 

Nelco  Laboratories,  Inc.,  License  No. 
459; 

Optimal,  Inc.,  License  No.  922  (this 
license  was  approved  by  FDA  on 
November  2, 1984); 

Parke-Davis,  Division  of  Warner- 
Lambert  Co.,  Inc.,  License  No.  001; 

Pharmacia  AB,  Inc.,  License  No.  752; 

Riker  Laboratories,  Inc.,  License  No. 
372;  and 

Washington  Homeopathic  Pharmacy, 
Inc.,  License  No.  392; 

Since  the  Panel  completed  its  review. 
Cutter  Laboratories,  Inc.,  including  its 
HooUister-Stier  Laboratories  Division, 
has  become  a  part  of  Miles 
Laboratories,  Inc.,  and  the  combined 
operations  are  now  licensed  under 
License  No.  008.  In  the  following 
discussions  and  listings  under  Product 
Classifications  the  references  to  specific 
products  manufactured  by  HoUister- 
Stier  Laboratories,  or  by  Miles 
Laboratories,  apply  to  the  products 
manufactured  by  those  companies  at  the 
time  the  Panel  completed  its  review  and 
prior  to  the  merger  of  the  two 
companies.  This  notice  of  opportunity 
for  hearing  concerning  any  products 
manufactured  by  either  of  the  two 
companies  during  the  Panel's  review 
applies  to  the  present  company  (Miles 
Laboratories)  licensed  under  License 
No.  008. 

In  addition,  three  manufacturers  that 
each  held  a  license  for  the  manufacture 
of  Allergenic  Extracts  when  the  Panel 
was  meeting,  no  longer  hold  such  a 
license.  At  the  request  of  Endo 
Laboratories,  Inc.  (License  No.  147),  its 
establishment  and  product  licenses  were 
revoked  on  August  20, 1981,  and  at  the 
request  of  Pharmacia  Laboratories 
Division  of  Pharmacia,  Inc.  (License  No. 
556)  its  establishment  and  product 


licenses  were  revoked  on  February  24, 
1982.  Similarly,  at  the  request  of  Merck 
Sharp  &  Dohme,  Division  of  Merck  and 
Co.  (License  No.  002),  its  product  license 
for  the  manufacture  of  Allergenic 
Extract  (Poison  Ivy  Extract]  was 
revoked  on  December  6, 1978.  This  firm 
remains  licensed  for  the  manufacture  of 
other  types  of  biological  products. 


Inviiunotfwipy 


Category  mib  Extiucts  of 


Angon  iwool.  tabbil  and  wt- 
tetope  hair  mix. 

Beaver  «ur 

Caracul  hjr 


Chamois  flan 

ChmcNM  kr. 

Ermine  fur.. ».».» 

Fox  fur 

Fur  mix 

Qerbi  lur 

Ko»r*8y  (ur 

Lamb,  UK* 


Leopard  lur 

Marmot  lur 

MmK  lur 

Mole  lur 

Muskrat  hir 

Muskrat  lur  (Hudson  seal).. 

Nulna  fur 

Opossum  fur 

Persian  lamb  lur 

Pony  hir 

Rabbit  hair  (luO - 

Raccoon  (ur 

Sable  fi» 

Seal  fur.  Alaskan 

Seal  fur 

Sheep  wool 

Skunk  fur 

Squirral  lur 


Angora  wool.  istMjS  and  arv 


kv 

Caraoiliv 


Chamois  skin 

Chinchasiur 

Efnins  kr 

FoKlur 

Fir  mai 

Gartslte 

Kofenksykir 


MannoC  Mm 

Minkhir 

Mole  lur 

Muskrat  lir 

Muakral  k«  (Hudson  seaO 

Nukiakv 

Opoasunhjr 

Paraian  lac*  k« 

Ponyliv 

Rabbi  hair  (k» 

Raccoon  kv 

Sable  kjr 

Seal  fcr.  Alaskan 

Saalfcv 

Sheep  wool 

Skunk  kir 

Squinal  lir 


Diagnosis 


Therapy 


Category  lite  Extiucts  of  Foods 


Anchovy/Hernng/ Sardine.. 

Ar>gostura  Bitters 

Apple  Mix „ 

Bacon _ 

Bean  Sprouts 


Buttermilk 

Cascara  Bark:  Rhtmnus  ptr- 
sftiana. 

Caviar 

Cheese.  Amencan 

Cheese.  Camembert 

Cheese.  Cheddar  (American).. 
Cheese.  Cottage. 


Cheese,  bmburgar 

Cheese.  Mozzerela 

Cfwosa.  Parmesan 

Cheese.  Pimento 

Cheese.  Provotone 

Cheese.  Romano _ „ 

Cheese,  Roquefort .~ 

Cheese,  Swiss _. „ 

Cherry.  Ma 

Chewing  Gum  Basa 

Ctuli  Powder 

Chocolate 

Oder.  Apple _ 

Ckicoa _ 


Cocoa  (Hersheys).. 

Coca-Cola 

Cola 

Cola-Glyoune 


Cream  of  Tartar. . 

Curry  Powder 

Dr.  Pepper 

Gelatin 

Grape/Raisin  Mix.. 

Grape.  Raisin 

Ham,  Smoked 


Anchovy/Hemng/Sardne 

Angostira  Brtlors 

Apple  Mn. 

BacdL 

Baan  Sprouts. 

Baednut  Fagus  ai/Kmkea. 

Beer. 

ButlamiA. 

Caacara  Bark:  Rhamnus  pv- 


Caviar. 

Cheese  Amencan. 


Cheese.  Cheddar  (Ainan:ar>| 
Chaess.  Cottage 
Qwaae.  Lxnburger. 
Cheese.  Moziarola. 
Ctteesa.  Parmesan 
Cheese.  Pimento 
ChMse.  Provotona. 
Cheese.  Romano. 
Ctieese.  Roquekxt 
Cheese.  Swiss. 
Cherry.  Ma 
CtieiMng  Gum  Base 
Chit  Powder 
Chocolate 
Oder.  Apple. 
Cocoa- 
Cocoa  (Hersheys). 
Coca-Cola. 
Cola. 

Cota-Glyoina. 
Coilaa  CSaAsa  arabca 
Oaam  oi  Tartar. 
Civry  Powder. 
Or  Pepper 
Gelaln. 

Qrape/Raain  Mix. 
Graiw.  Raisin. 
Ham.  Smoked. 
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Hoo«y _. 

Honey.  PuW. 

L«cl*uwin 

Lactatmrran.  OmT*  Mk 
Lettuce  Un    Lactuct 
speo&s 


Tlwnpy 


Honey.  Pure 
LAdribunvn 

LacMbumn.  Cow's  MNk 
Leihjoe  Mix    Lactuai  sstnm 


MA.  ComJensed 

M*  (evaporated) 

Mm)  Ma  Peppemunt— 
Mtntht  pipsfftt  and  Spear- 
fTwA—Attntha  ywratp 

Mu«-Soy         ' 

Moiassac _.| 

Mjskmeton  Mb  (CanMoupa/  ' 
Casaba/Honeytlew/ 
Persian)  Cucums  mtio 

Mustard.  Prepared _ i 

Oatmeal : 

Ova  Mix 

Onwn  Mn 

PaMum 

Mn>e<)    Peppers    (Red    and  ' 
Green) 

Pepsi-Cota - 

Plum'Prune  Ma 

Popcorr,  Seed:  Zai  4%« 

Postum 

Prune  Dried 

Baism „_ 

Root  Sear 

Sacctiarose 

Sacdiann 

Severvup 

Squash  CucwtM  papo  nan- 
edes 

Souasfi  Mrr  

Si-gar  (Beet) 


Ueaioe:  Gt^cyrtna  glitrm 
Uim 

Mik.  Condensed 

IMk  (evaporated) 

Mmt  Mix  Pepperrmnt— 
Msntfw  p^39nta  and  Spear- 
niirH — ManMa  spicats 

Mua-Soy 


Gkie.  Anmal.. 

Glue.  Fish 

Glue.  Liquid... 
Glue. 
Lampuack.. 
Linan 


Muslunelon  Mu  (Cantalotjpe/ 
Casaba/ Honeydew/ 
Persian)  CUcumts  mato 

Mustard.  Prepared 


Mu  (Pnntad)  . 
Newspaper/Newspaper  Pi 

Nylon 

Paper.  Caition 

Paper.  Mix 

PaiMr,  Pulp 

Rayon 

Rug  . 


j   SiTHAa.  Ogv.. 


OiweMii 

Orvon  Mm 

PatXun 

Mixed    Peppers    (Rea    and 

Green) 
Papsi^Cola 
Plun/Prune  Ma 
Popcorn  Seed-  Zea  Uuys 
Postum 
Prurw.  Oned 
Raism 
Root  Beer 
Saccharoae 
SaodiMin. 
SewaiHjp. 
Squash:  CucurMa  pepo  van- 


Sugar  (Cane)  SactrAarum  of- 

fionanjmf. 
Sugar    (Mapl^    Acer    sac- 

cftarum 

Sweeltireads. 

Syrup.  Pwe  Maple 

Tea  Black _„ 

Tea.  Green 

Tea  Mixed 

Tura  Mix 

Vi'^egar  

lAiorceslersNre  Sauce 

Veast  Saccfiaromycataceae. 
Yeast  Ma  (BaKers/ Brewers) 


Squash  Mix 

Sugar  (Beet)    BeU 

Sugar  (Cane)  Sacctiarum  o(- 

tdnarum 
Sugar    (Maple)     Acer    sac- 

cha/vn. 


Syrup.  Pure  Maple 

Tea.  Black 

Tea.  Green. 

Tea.MBad 

Tuna  Mb 

Viriegar 

Worcestershire  Sauce 

Yeast  Saccharvrrycetaceae 

Yeast  Ma  (Bakers.' Bievirers). 


Otegory  m  ErmacTS  or  Msceuaneous  imhalamts 


Amma'  Feed  Mk 
Balsam  Sawdust... 
Binder  Twme 

Cattail 

Chalk   

dcaniing  Tsaue .. 

Oacron _ 


I>jst  AifaHa  Hay 

Oust  AMaHa  MM 

Oust.  Auto  Upholstary 

Dusl  Barley  

Oust  Bam _ 

Oust  Brome  Com 

IXiSt.  ChKken  HouM 

Dust,  Clover  Hay _.... 

Dust.  Combmad 

Dust.  Furnilure  UphoMary.. 

Dust  Hay  _ 

Dust.  Prar«  Hay 

Dusl  Kafir „ 

Dust.  Lespedeza  Hay „ 

Oust.  Milo    _... 

Oust.  Oat 

Dust.  Pea 

Dusl.  Penc# 

Dust.  Poultry 

Dust.  Rice _... 

Dust.  Road 

Dust.  Rye  . 


Djst.  Soy  Bean 

Dust.  Timothy  Haf.. 

Dusl.  Wlieat „ 

EicelSKX   

Fiber  Glasa 


Glue 


Anmal  Feed  Mix 

Balsam  Sawdust 

Binder  Twme 

CatM 

Chalk 

Oeaneing  T«sue 

Cottonseed 

Oaoorv 

DemsRoot 

Ou<t  Alfalfa  Hay 

Oust.  AhaHa  Mil 

Oust  Auto  Upholstery 

Oust.  Barley 

Oust  Bam 

Oust.  Biome  Com 

Oust.  Chicken  House 

Oust  Clover  Hay 

Oust.  Combined. 

Oust  Furniture  Upholstary 

Oust  Hay 

CXiSt.  Prairie  Hay 

Oust.  Kafir 

OiSt  Lespeoeza  Hay 

OuatMilo 

Oust  Cat 

Dust.  Pea 

Oust.  Pencil 

Oust  Poultry 

Oust  Rice. 

Oust  Road 

Oust  Rye 

Oust  Soy  Bean 

Dust.  Tniothy  Hay 

Oust.  Wheat 

Excelsior 

Fiber  Glass 

Flaxseed. 

Glue. 


Smoke.  CigareM 

Smoke.  Tobacco 

Tobacco  Smoke  Mixlufia- 

Snuff.  Mix 

Sperash  Moaa. 

Tobacco,  Ogar _.. 

Tobacco.  Ogarette 

Tobacco.  Mix. 

Tobacco.  Pipe 


Okie.  Animal. 
Glue.  Fish 
Glue.  LiquK) 
Gkje.  Powdered 


Unen. 


Mu  (Printadi 
Newspaper /Newspaper  Pnnt. 
Nylon 

Paper.  Cartion 
Paper,  Mix. 
Paper,  Pulp. 


Rug. 

Smoke.  Ogar 
Smoke.  Ctgaratta 
Smoke.  Tobacco 
Tobacco  Smoke  Mixture 
Snuff.  Mu 
Spanah  Moaa 
Tobacco.  Cigai 
Tobecco,  Cigarette 
Tobacco.  Mu. 
Tobacco.  Pipe 


Cateooay  we  Extracts  Of  Plant  Oieoresins 

*|iacMM»  Plant  OUgorasins.. 

Poaon  Ivy  Extracts,  miection 
m  almond  oil.  manufac- 
tured by  Parke-Oavis  and 
Co 

Poison  Ivy  Extract  injection 
m  okve  OH.  (tvyoT").  manu- 
factured by  Merck  Sharp  t 
Dohme.  Division  ol  Merck 
and  Co  At  the  request  of 
the  fnanuiacturar.  this 
product  kcense  was  re- 
voked   on    December    6, 

t»7a. 

Poison  Ivy  Extract  Poison 
Oak  Extract,  and  Poison 
Ivy-Poison  Oak  Extracts 
(combined),  miections  in 
2Ucohol,  manufactured  by 
HoNaterStier  Labs.,  Divi- 
sion of  Cutter  Lata..  Inc. 

Poison  Ivy  Extract  injection 
in  hydroalcoholic  solution 
(Rhustox  Anagen"*),  man- 
ufactured by  MuHord  Col- 
loid Labs.  Division  ol 
Lemmon  Co. 

Poison  Ivy-Oak-Sumac  Ex- 
tracts, combined,  infection 
in  almond  oil.  (Rhus-AH 
Antgen"*).  manufactured 
by  Barry  Labs.,  Inc. 

Poison  Ivy  Extract.  AKjrn  Pre- 
cipitated. (Aqua  Ivy  ap^), 
injection,  manufactured  by 
Miles  Labs .  Inc 

Plant  Oleoresin  (lor  oral 
use  only): 

Poison  Ivy  Extract  by  Wash- 
ington Homeopatlw:  Pttar- 
macy 

Plant  Oteoresins  Used  tor 
Patch  Testing  and  Oral  Im- 
muTKitlMrapy: 

M«c/  Plants,  as  to/lows. 

Asler  Calkstephus 

Bitterweed  Hetenum  tanuHo- 
iHjm 

Black-eyed  Susan  Rudbackm 
tuna 

Burdock  Arctium 

Burweed  marshekjer  Iva 
xanttvtolia 

Chicory  CIvctxnjm  Inlytus 
L 

Cocklabur  Xanthum  com- 
muha. 

Oandakon  Taraxacum  tyHtan- 
ale. 

Dog  fennel  Anthema  cotiMa 

Fleabane  Engaron 

GoMenrod  SoUaga 

Ironweed  \^Bronia. 

Ragweed,  fatae  Franaana 
acanltvcarpa 

Ragweed,  giant  Ambrosm  m- 


Tharapy 


Ragweed,  weatem  A  patoa- 

tachya 
Sagebrush  Artamaam  Indart- 

lata 
Srwaaewead    Ha/anum    mt- 

cfocapiwhan. 

hyateroporua 

Wormwood  Anamasta  aban- 
thium. 

yvTOm  Acnaiaa  lanutosa 

Domesticated  plants,  as  fol- 
lows. 

Chrysanthemum  Orysantha- 
mum  x-morrtotum. 

O>reopsis  Coreopaia 

Com  Mower 

Cosmos  cosmoa 

DehkadiMM 

Feirertaar  chryttt^tttamjrp 
parthanium 

Gaillardia  gaiaardia 

Lettuce  Latuca  satina  L 

Marigoie  tagalaa. 

Shasta  daisy  Chrysantttemum 
majnmtxn 

Sunflower  Hekanttteae 

Tansy  Tanacetum  yulgare  L 


Cateoorv  his  Extracts  of  Molds  Imvolveo  ai 

OENMATOMVCOaiS 


Dermatophytin-Hollisler-Slier 

Labs.    Division   of   Cutter 

Labs..    Diviaion   of   Cutter 

Labs,  Inc 

Labs.  Inc. 

Derrrwtopbytin      'O'— Holte- 

Oermatophytin     -O"— HoHis 

ter-Stier  Labs.,  Divwon  of 

ter-Stw  Labs.,  Omaion  of 

Cutter  LaU,  inc.. 

Cutter  Laba.  mc. 

TOE  ■•-Holfcster-Stier 

Labs.,    Oivwon    ol    Cutter 

Labs.    OivMlon   of   Cutter 

Labs.  Inc. 

Labs,  mc 

TOE."— Antigen    Laborato- 

nes.  Inc. 

nes.lnc. 

CatEQORV  III.  B,  El^RACTS  Of  INSECTS 


Bedtxjgs 

Bee.  Bumble „ 

Bee.  Bumble. 

Bee.  Honey:  used  lor  stine- 

Bee.  Honey:  used  for  sting- 

log insoci  anaphylaxis 

ing  insect  anaphylaxis 

Bee.  Sweat 

Bee  Sweet 

Beetle.  Blister 

BeeUe,  DermestxJ 

Beetle  Japanese 

Beetle.  Ladybug 

Black-fly 

Blackfty 

Box  EWer  Bugs 

Box  EWer  Bugs 

ButtertV 

Caterpilhtf 

C^aterpillar 

Caterpillar  (tent) ..... 

CaterpUlar  (tent) 

Citrus  Mealy  Bugs...- — 

Citrus  Mealy  Buga. 

Clear  Lake  Gnats 

Oear  Lake  Gnats. 

Cricket 

Ocada/Locusl 

C^ockroach. 

Cockroach.  Mixed. 

Daphnia 

Flea 

Flea.  Dog 

Flea.  Cat 

Flea.  Mixed. 

Flea.  Sand — 

Flea.  Sand. 

Flea.  Water  (daphnia  puiex) 

Fruit  Fkes 

Gnat _. 

Gnat 

Gnat  Black 

Gnat  Black 

Grasshopper _ 

Grasshopper 

Hornet 

Hornet 

Hornet  BaW  Face 

Hornet.  BakJ  Face. 

Hornet.  Black  and  Yellow  Mix . 

Hornet,    Black    and    VeNow 

Mix. 

Hornet.  Japanese 

Hornet  Japanese 

Horsefly  

Horsefly 

Horsefly/Stable  Fly 

Horsefly/Stable  Fly. 

Housefly. 

Household  Insect* 

Household  Insects. 

Leafhopper. 

Locust 

Mosquito 

Mosquito  Mix 

Moth. 

Moth/MiNer. 

Sandfly _ 

Sandfly 
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OagnoM 

Therapy 

Stable  Flies 

Sow  Bugs 
SpKler 
Spider  Mix 
Stabie  Fhes 

Tic*  Seeds 

Wasp 

Thatoma 
Wasp 
WaspMi> 
VeNow  Jadtet 

Wasp  Mix 

VeNow  Jacket - 

Stnyng  kiaact  Mh 

Skngng  insect  Mu 

In  addition,  Allergenic  Extracts, 
Alum-Percipitated  (approved  for  therapy 
only)  licensed  to  Center  Labs..  Inc..  were 
recommended  as  Category  IIIB  if  the 
corresponding  aqueous  product  was 
placed  in  Category  IIIB.  Allergenic 
Extracts,  Alum-Precipitated  (AUpyral 
Extracts)  licensed  to  Miles  Laboratories 
were  recommended  for  Category  IIIB  if 
the  corresponding  aqueous  extracts 
were  recommended  for  Category  IIIB. 
Also.  Allpyral  short  ragweed  pollen 
extract  was  recommended  for  Category 
IIIB  because  the  bulk  of  the  applicable 
data  and  information  available  to  the 
Panel  suggested  that  this  product  is  not 
effective. 

FDA  notes  that  the  Panel 
recommended  that  extracts  of 
Cockroach.  American:  Cockroach, 
German;  and  Cockroach,  Oriental  be 
placed  into  Category  IIIB  for 
immunotherapy.  However,  after  the 
Panel  completed  its  review,  new 
relevant  data  were  published  that  justify 
reconsideration  of  the  generic 
classification  of  these  products  into 
Category  IIIA.  A  copy  of  these  published 
data  has  been  placed  on  file  with  the 
FDA's  Dockets  Management  Branch. 
Accordingly,  Cockroach.  American; 
Cockroach,  German;  Cockroach. 
Oriental;  and  mixtures  consisting  of 
such  extracts  will  remain  on  the  market 
on  an  interim  basis  pending  review  with 
all  other  Category  IIIA  products  by  the 
appropriate  advisory  committee  for 
reclassification  into  either  Category  I  or 
Category  n. 

In  addition,  the  Panel  recommended 
that  extracts  of  Beechnut:  Fagus 
syhatica.  Coffee:  Coffea  arabica. 
Licorice:  Glycyrrhiza  glabra,  and 
Butterfly  be  placed  into  Category  IIIB  for 
both  diagnosis  and  therapy.  However, 
the  data  relating  to  these  products  were 
rereviewed  by  the  appropriate  advisory 
committee,  which  has  tentatively 
recommended  reclassification  of  these 
products  into  Category  I  for  diagnostic 
use.  Therefore,  FDA  believes  that  these 
products  should  not  be  removed  from 
the  market  at  this  time  and  will  hold  in 
abeyance  any  regulatory  action,  other 
than  labeling  changes,  concerning  the 
diagnostic  use  of  these  products. 


Accordingly,  extracts  of  Beechnut: 
Fagus  sylvatica.  Coffee:  Coffea  arabica. 
Licorice:  Glycyrrhiza  glabra,  and 
Butterfly  will  remain  on  the  market  for 
diagnostic  use  on  an  interim  basis 
pending  review  by  the  agency  of  the 
final  report  of  the  appropriate  advisory 
committee  containing  the 
recommendations  for  reclassification  of 
the  extracts  into  either  Category  I  or 
Category  II. 

FDA  agrees  with  the  Panel's  findings 
and  recommendations  concerning  the 
listed  Category  IIIB  allergenic  extracts 
and.  in  accordance  with  §§  601.5  and 
12.21(b)  (21  CFR  601.5  and  12.21(b)).  the 
Commissioner  of  Food  and  Drugs  is 
offering  an  opportunity  for  a  hearing.  A 
written  request  for  a  hearing  by  the 
licensee  may  be  submitted  to  the 
Dockets  Management  Branch  (address 
above)  by  September  9, 1985,  and  any 
data  justifying  a  hearing  must  be 
submitted  by  October  8, 1985.  Other 
interested  persons  may  submit 
comments  on  the  proposed  revocation  to 
the  Dockets  Management  Branch  by 
October  8. 1985. 

The  procedures  and  requirements 
governing  this  notice  of  opportunity  for 
hearing,  a  notice  of  appearance  and 
request  for  hearing,  the  submission  of 
data,  information,  and  analyses  to 
justify  a  hearing,  other  comments,  and  a 
grant  or  denial  of  hearing  are  contained 
in  21  CFR  Part  12  and  21  CFR  314.200 
(see  21  CFR  601.7(a)). 

The  failure  of  a  licensee  to  file  timely 
written  appearance  and  request  for  a 
hearing  constitutes  an  election  of  the 
licensee  not  to  avail  itself  of  the 
opportunity  for  a  hearing  concerning  the 
proposed  revocation  and  a  waiver  of 
any  contentions  concerning  the  legal 
status  of  the  products  at  issue.  Any  such 
product  may  not  thereafter  lawfully  be 
marketed  for  its  Category  IIIB 
indication(s)  (diagnosis  and/or  therapy) 
and  FDA  will  initiate  appropriate 
regulatory  action  to  remove  such 
product  from  the  market.  Manufacturers 
are  required  to  amend  their  license 
applications  to  delete  from  manufacture 
any  product  in  Category  IIIB  for 
diagnosis  and/or  therapy  that  is 
manufactured  and  marketed  under  the 
approved  license.  However,  if  a  product 
is  approved  for  diagnosis  but  classified 
into  Category  IIIB  for  therapy,  a 
manufacturer  may  continue  to  produce 
and  market  that  product  for  diagnostic 
use  if  the  labeling  for  the  product  is 
amended  to  reflect  only  the  approved 
diagnostic  use  of  the  product  and. 
specifically,  the  label  and  the 
"Indications  and  Usage"  section  of  the 
package  insert  state  prominently.  "FOR 


DIAGNOSTIC  USE  ONLY".  TTiis 
statement  should  inunediately  follow  the 
proper  name  "Allergenic  Extract"  or 
"Allergenic  Extract  Alum  Precipitate." 
in  the  same  size  and  type  of  print  as  the 
proper  name.  The  package  insert  (in  the 
"Indications  and  Usage"  section)  should 
also  include  a  statement  that  the  data  to 
support  the  therapeutic  use  of  the 
product  has  not  been  established.  These 
labeling  requirements  will  be 
reconsidered  by  FDA  at  any  time  in  the 
future  that  a  manufacturer  presents 
acceptable  evidence  that  such  labeling 
is  no  longer  appropriate.  Labeling 
amendments  for  such  products  must  be 
submitted  to  and  approved  by  the 
Director,  Office  of  Biologies  Research 
and  Review  (HFN-825).  Center  for  Drugs 
and  Biologies  (address  above),  by 
February  5. 1986.  The  authori^  for  a 
manufacturer  to  produce  a  product  for 
which  the  labeling  is  not  changed  will 
be  revoked.  Any  biological  product 
marketed  without  an  approved  license  is 
subject  to  regulatory  action  at  any  time. 

A  request  for  a  hearing  may  not  rest 
upon  mere  allegations  or  denials,  but 
must  set  forth  specific  facts  showing 
that  there  is  a  genuine  and  substantial 
issue  of  fact  that  requires  a  hearing.  If  it 
conclusively  appears  from  the  face  of 
the  data,  information,  and  factual 
analyses  in  the  request  for  a  hearing 
that  there  is  no  genuine  and  substantial 
issue  of  fact  which  precludes  the 
revocation  of  the  license,  or  if  a  request 
for  a  hearing  is  not  made  in  the  required 
format  or  with  the  required  analysis, 
FDA  will  enter  summary  judgment 
against  the  licensee  requesting  the 
hearing,  making  findings  and 
conclusions,  and  denying  a  hearing. 

All  submissions  pursuant  to  this 
notice  shall  be  filed  in  duplicate.  Such 
submissions,  except  for  data  and 
information  prohibited  from  public 
disclosure  under  21  U.S.C.  331(j)  or  18 
U.S.C.  1905.  may  be  seen  in  the  Dockets 
Management  Branch,  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

This  notice  is  issued  under  the  Pubhc 
Health  Service  Act  (sec.  351.  58  Stat.  702 
as  amended  (42  U.S.C.  262))  and  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sees.  201.  502,  505,  701.  52  Stat.  1040- 
1042  as  amended,  1050-1053  as 
amended,  1055-1056  as  amended  by  70 
Stat.  919  and  72  Stat.  948  (21  U.S.C.  321, 
352.  355.  371))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Director  and  Deputy  Director  of 
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the  Center  for  Drugs  and  Biologies  (21 
CFR  5.67)  (see  the  Federal  Register  of 
July  29. 1985:  50  PR  30696). 

Dated:  August  2. 1985. 
Hairy  M.  Meyer.  |r., 

Director.  Center  for  Drugs  and  Biologies. 
|FR  Doc.  85-18866  Filed  8-8-85:  8:45  am| 

SLUNG  COOe  4!80-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(1-20704, 1-21520,  and  1-21521) 

Realty  Action,  Direct  Sale  of  Public 
Land  in  Owytiee  County,  ID 

Correction 

In  FR  Doc.  85-16806.  appearing  on 
page  29768  in  the  issue  of  Monday.  July 
22. 1985.  make  the  following  correction: 
In  the  middle  column,  in  the  paragraph 
designated  "2.".  the  serial  number  at  the 
end  of  the  first  line  of  the  paragraph 
should  read  *I-015177". 

BNXING  COOE  1505-01-11 


Canon  City  District  Grazing  Advisory 
Board;  Public  Meeting 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Grazing  Advisory  Board  Public 

Meeting. 

summary:  Pursuant  to  the  Advisory 
Committee  Act  (Pub.  L  92-463).  notice  is 
hereby  given  of  a  meeting  of  the  Canon 
City  District  Grazing  Advisory  Board  to 
be  held  at  10:00  a.m..  Thursday. 
September  19. 1985  in  the  meeting  room 
of  Empire  Savings  Bank.  227  G  Street. 
Salida.  Colorado.  Agenda  will  include: 
(1)  Expenditure  of  range  betterment 
funds.  (2)  proposals  for  expenditure  of 
range  improvement  fundS,  (3)  update  on 
current  issues  dealing  with  grazing 
management  programs  in  the  District.  A 
field  trip  will  be  held  Friday,  September 
20th  to  the  Poncha  Pass  area  to  review 
brush  control  proposals,  weather 
permitting. 

The  meeting  will  be  open  to  the 
public.  Facilities  and  space  to 
accommodate  the  public  are  limited  and 
persons  will  be  accommodated  on  a  first 
come,  first  served  basis.  Any  person 
may  file  with  the  Board  a  written 
statement  concerning  matters  to  be 
discussed.  A  portion  of  the  meeting  time 
will  be  set  aside  on  Thursday. 
September  19th  at  2:00  p.m.  to  hear 
members  of  the  public. 

Minutes  of  the  meeting  will  be  made 


available  for  public  inspection  30  days 
after  the  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donnie  Sparks,  District  Manager,  Bureau 

of  Land  Management.  3080  East  Main 

Street.  Canon  City.  Colorado  81212.  303- 

275-0631. 

Donnie  R.  Sparks, 

District  Manager. 

[PR  Doc.  85-1890  Filed  8-8-85;  8:45  am) 

BILUMG  CODC  4310-JB-M 

Susanvllle  District  Grazing  Advisory 
Board;  Meeting 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  Tour  and  Meeting. 

SUMMARY:  Notice  is  hereby  given,  in 
accordance  with  Pub.  L.  94-579 
(FLPMA).  that  a  tour  by  Susanville 
District  Grazing  Advisory  Board  will  be 
held  on  September  19  &  20, 1985,  with  a 
short  meeting  to  be  held  in  conjunction 
with  the  tour. 

The  tour  will  begin  at  9:00  a.m., 
September  19. 1985,  at  the  Susanville 
District  Office  of  the  Bureau  of  Land 
Management.  705  Hall  Street. 
Susanville.  California.  The  tour  will  be 
of  prescribed  fires,  fire  rehabilitation, 
and  range  developments  in  the  Eagle 
Lake  Resource  Area. 

The  agenda  for  the  meeting  will 
include  a  discussion  of  the  Wild  Horse 
Program,  Advisory  Board  funds. 
Experimental  Stewardship  Program 
Report,  and  other  items  as  appropriate. 

The  tour  and  meeting  is  open  to  the 
public.  Interested  persons  should 
contact  the  Bureau  of  Land  Management 
by  September  12, 1985  for  details. 

Interested  persons  may  make  oral 
statements  to  the  board  or  file  a  written 
statement  for  the  board's  consideration. 
Anyone  wishing  to  make  an  oral 
statement  must  notify  the  District 
Manager.  Bureau  of  Land  Management. 
P.O.  Box  1090.  Susanville.  California 
96130.  by  September  12. 1985.  Depending 
upon  the  number  of  persons  wishing  to 
make  oral  statements,  a  per  person  list 
limit  may  be  established. 

Summary  minutes  of  the  board 
meeting  will  be  maintained  in  the 
District  Office,  and  will  be  available  for 
public  inspection  and  reproduction 
(during  regular  business  hours)  within  30 
days  following  the  meeting. 
Ben  F.  Collins. 
Associate  District  Manager. 
|FR  Doc.  85-18901  Filed  8-8-85;  8:45  am] 

MLUNO  COOe  4310-40 


(W-823201 

Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease; 
Wyoming 

July  30, 1985. 

Pursuant  to  the  provisions  of  Pub.  L. 
97-451,  96  Stat.  2462-2466,  and 
Regulation  43  CFR  3108.2-3(a)  and  (b)(1), 
a  petition  for  reinstatement  of  oil  and 
gas  lease  W-82320  for  lands  in  Lincoln 
County,  Wyoming  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5.00  per  acre,  or  fraction 
thereof,  per  year  and  16%  percent, 
respectively. 

The  lessee  has  paid  the  required 
$500.00  administrative  fee  and  $106.25  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188],  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  W-82320  effective  February  1, 
1985.  subject  to  the  original  terms  of 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Andrew  L  Tarshis, 
Chief,  Leasing  Section. 
(FR  Doc.  85-18902  Filed  8-8-85:  8:45  am] 

BILLING  COOE  4310-23-M 


[CA  5054,  SAC  033533] 
July  31. 1985. 

Opening  of  Lands;  California 

1.  In  an  exchange  of  lands  under  the 
provisions  of  section  8  of  the  Act  of  June 
28, 1934,  48  Stat.  1272,  and  section  206  of 
the  Act  of  October  21, 1976,  90  Stat. 
2756,  the  following  lands  have  been 
reconveyed  to  the  United  States: 

Mount  Diablo  Meridian 

CA  5054 

T.  29  N.,  R.  13  E.. 

Sec.  36,  All. 
T.  29  N.,  R.  14  E., 

Sec.  30,  SWV4NEy4,  S'A  of  Lot  1  of  the 
NWy4,  SVt  of  Lot  2  of  the  NWy4.  Lot  1  of 
theSW'/4,  WV4SEy«: 
Sec.  31,  Lot  2  of  the  NWy4. 

SAC  033533 

T.  29  N.,  R.  13  E., 
Sec.  25.  SEy4NWy4.  NEy4SWy4  and 

wviSEy4. 

The  land  described  aggregates  1.148.55 
acres  in  Lassen  County. 
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2.  At  10:00  a.m.  on  September  9, 1985, 
the  land  described  in  paragraph  1,  shall 
be  open  to  the  operation  of  the  public 
land  laws  generally,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  10:00  a.m.  on 
September  9, 1985,  shall  be  considered 
as  simultaneously  filed  at  that  time. 
Those  received  thereafter  shall  be 
considered  in  the  order  of  filing. 

3.  The  following  described  lands  were 
reconveyed  to  the  United  States  without 
the  mineral  estate  and  are  not  subject  to 
the  mining  laws  (30  U.S.C.  Ch.  2)  or  the 
mineral  leasing  laws: 

Mount  Diablo  Moridian 

T.  29  N.,  R.  13  E.,  ' 

Sec.  38,  All. 

4.  At  10:00  a.m.  on  September  9. 1985, 
the  lands,  except  those  described  in 
paragraph  3,  shall  be  opened  to  the 
operation  of  the  mining  laws  (30  U.S.C. 
Ch.  2),  and  the  mineral  leasing  laws, 
subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals,  and 
the  requirements  of  applicable  law.  All 
valid  applications  received  at  or  prior  to 
10:00  a.m.  on  September  9, 1985,  shall  be 
considered  simultaneously  filed  at  that 
time.  Those  received  thereafter  shall  be 
considered  in  the  order  of  filing. 

5.  Inquiries  concerning  the  lands 
should  be  addressed  to  the  Bureau  of 
Land  Management,  Department  of  the 
Interior,  Federal  Office  Building,  Room 
E-2841,  2800  Cottage  Way,  Sacramento, 
CA  95825. 

Nancy  J.  Alex, 

Chief,  Lands,  &  Locatable  Minerals  Section, 
Btanch  of  Lands  &  Minerals  Operations. 
(FR  Doc.  85-18903  Filed  8-8-85:  8:45  am) 

aiLUNG  CODE  4310-40-M 

(C-«-84] 

Filing  of  Plat  of  Survey;  Califomia 

July  25. 1985. 

1.  This  supplemental  plat  of  the 
following  described  land  will  be 
officially  filed  in  the  Califomia  State 
Office,  Sacramento,  Califomia 
immediately; 

Mount  Diablo  Meridian,  Madera  County 
T.  8  S..  R.  21  E. 

2.  This  supplemental  plat  showing 
amended  lottings  created  by  the 
cancellation  of  Mineral  Survey  No.  4024 
B  and  C,  in  the  NEVi.  sec.  6,  Township  8 
South,  Range  21  East.  Mount  Diablo 
Meridian.  Califomia.  was  accepted  June 
25. 1985. 

3.  This  supplemental  plat  will 
immediately  become  the  basic  record  of 


describing  the  land  for  all  authorized 
purposes.  This  supplemental  plat  has 
been  placed  in  the  open  files  and  is 
available  to  the  public  for  information 
only. 

4.  This  supplemental  plat  was 
executed  to  meet  certain  administrative 
needs  of  the  Bureau  of  Land 
Management. 

5.  All  inquiries  relating  id  this  land 
should  be  sent  to  the  Califomia  State 
Office,  Bureau  of  Land  Management. 
Federal  Office  Building.  2800  Cottage 
Way,  Room  E-2841.  Sacramento. 
Califomia  95825. 

Herman ).  Lyttge. 

Chief  Records  &  Information  Section. 

(FR  Doc.  85-18887  Filed  8-8-85;  8:45  amj 

BILUfIG  CODE  4310-40-M 

[C-14-85] 

Filing  of  Plat  of  Survey;  Califomia 

July  25. 1985. 

1.  This  supplemental  plat  of  the 
following  described  land  will  be 
officially  filed  in  the  Califomia  State 
Office,  Sacramento.  Califomia 
immediately: 

San  Bernardino  Meridian,  Riverside  County 

T.  5  S.,  R.  2  W. 

2.  This  supplemental  plat  of  the  SEVi, 
section  18.  Township  5  South,  Range  2 
West.  San  Bernardino  Meridian, 
Califomia.  showing  amended  lottings, 
was  accepted  June  14, 1985. 

3.  This  supplemental  plat  will 
immediately  become  the  basic  record  of 
describing  the  land  for  all  authorized 
purposes.  This  supplemental  plat  has 
been  placed  in  the  open  files  and  is 
available  to  the  public  for  information 
only. 

4.  This  supplemental  plat  was 
executed  to  meet  certain  administrative 
needs  of  the  Bureau  of  Land 
Management. 

5.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  Califomia  State 
Office,  Bureau  of  Land  Management. 
Federal  Office  Building,  2800  Cottage 
Way,  Room  E-2841,  Sacramento, 
Califomia  95825. 

Herman ).  Lyttge. 

Chief  Records  &  Information  Section. 

(FR  Doc.  85-18888  Filed  8-8-86;  8:45  am) 

BILUNQ  CODE  4310-40-M 

IGroup  744] 

Filing  Of  Plat  of  Survey;  Califomia 

)uly  25, 1985. 

1.  This  plat  of  the  following  described 
land  will  be  officially  filed  in  the 


Califomia  State  Office,  Sacramento. 
Califomia  immediately: 

Mount  Diablo  Meridian.  Mendocino  County 
T.  12  N..  R.  10  W. 

2.  This  plat,  representing  the 
dependent  resurvey  of  a  portion  of  the 
east  and  north  boundaries,  a  portion  of 
the  subdivisional  lines,  and  a  portion  of 
the  subdivision  of  section  4,  and  the 
survey  of  the  subdivision  of  sections  2. 
3.  4.  5, 10. 11. 12  and  14.  Township  12 
North,  Range  10  West  Mount  Diablo 
Meridian,  under  Group  No.  744. 
Califomia.  was  accepted  )une  6, 1965. 

3.  This  plat  will  immediately  become 
the  basic  record  of  describing  the  land 
for  all  authorized  purposes.  This  plat 
has  been  placed  in  the  open  files  and  is 
available  to  the  pubhc  for  information 
only. 

4.  This  plat  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Manage'nent 

5.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  Califomia  State 
Office.  Bureau  of  Land  Management 
Federal  Office  Building.  2800  Cottage 
Way,  Room  E-2841.  Sacramento. 
Califomia  95825. 

Hennan ).  Lyttge, 

Chief  Records  &  Information  Section. 

(FR  Doc.  85-18889  Filed  8-8-85:  8:45  am] 

NLUNQ  CODE  431»-4»-M 


(Group  569] 

Rling  of  Plat  of  Survey;  CaHfomia 

)uly  29. 1965. 

1.  This  plat  of  the  following  described 
land  will  be  officially  filed  in  the 
Califomia  State  Office.  Sacramento, 
Califomia  inunediately: 

Mount  Diablo  Meridian,  Plumas  and  Sierra 

Counties 

T.  21  N..  R.  9  W. 

2.  This  plat,  representing  the 
corrective  dependent  resurvey  of  a 
portion  of  the  subdivisional  lines. 
Township  21  North.  Range  9  West 
Mount  Diablo  Meridian,  under  Group 
No.  569,  Califomia,  was  accepted  )uly  8. 
1985. 

3.  This  plat  will  immediately  become 
the  basic  record  of  describing  the  land 
for  all  authorized  purposes.  This 
supplemental  plat  has  been  placed  in 
the  open  files  and  is  available  to  the 
public  for  information  only. 

4.  This  plat  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management 

5.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  Califomia  State 
Office,  Bureau  of  Land  Managemrnt 
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Federal  Office  Building,  2800  Cottage 

Way.  Room  E-2841,  Sacramento. 

California  95825. 

Herman  |.  Lyttge, 

Chief.  Records  &  Information  Section. 

(FR  Doc.  85-18890  Filed  8-8-85:  8:45  am| 

MtUNQCOOE  4310-40-11 


[Group  891) 

Filing  of  Plat  of  Survey;  California 

July  29. 1965. 

1.  This  plat  of  the  following  described 
land  will  be  officially  filed  in  the 
California  State  Office.  Sacramento, 
California  immediately: 

Mount  Diablo  Meridian,  Lassen  County 
T.  30  N.,  R.  12  E. 

2.  This  plat,  representing  the 
dependent  resurvey  of  a  portion  of  the 
subdivisional  lines,  and  the  survey  of 
the  subdivision  of  section  29.  and  the 
metes-and-bounds  survey  of  Parcel  A,  in 
section  29,  Township  30  North,  Range  12 
East,  Mount  Diablo  Meridian,  under 
Group  No.  891.  California,  was  accepted 
April  24. 1985. 

3.  This  plat  will  immediately  become 
the  basic  record  of  describing  the  land 
for  all  authorized  purposes.  This 
supplemental  plat  has  been  placed  in 
the  open  files  and  is  available  to  the 
public  for  information  only. 

4.  This  plat  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management  and  the 
Bureau  of  Indian  Affairs. 

5.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  California  State 
Office.  Bureau  of  Land  Management, 
Federal  Office  Building,  2800  Cottage 
Way.  Room  E-2841.  Sacramento. 
California  95825. 

Herman  |.  Lyttge, 

Chief.  Records  &  Information  Section. 

[FR  Doc.  85-18891  Filed  8-8-85:  8:45  am) 

nUJNG  COOE  4310-40-M 


(C-13-851 

Filing  of  Plat  of  Survey;  California 

luly  30. 1985. 

1.  This  supplemental  plat  of  the 
following  described  land  will  be 
officially  filed  in  the  California  State 
Office,  Sacramento,  California 
immediately: 

Mount  Diablo  Meridian,  Nevada  County 
T.  17  N.,  R.  14  E. 

2.  This  supplemental  plat  of  Township 
17  North,  Range  14  East.  Mount  Diablo 
Meridian.  California,  designed  to  show 
the  segregation  of  certain  patented 
lands,  and  the  amended  lotting  of  a 


portion  of  the  public  lands  in  the 
southeast  quarter  of  section  24,  was 
accepted  July  12. 1985. 

3.  This  supplemental  plat  will 
immediately  become  the  basic  record  of 
describing  the  land  for  all  authorized 
purposes.  This  supplemental  plat  has 
been  placed  in  the  open  files  and  is 
available  to  the  public  for  information 
only. 

4.  This  supplemental  plat  was 
executed  to  meet  certain  administrative 
needs  of  the  Bureau  of  Land 
Management  and  the  Department  of 
Agriculture,  U.  S.  Forest  Service. 

5.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  California  State 
Office.  Bureau  of  Land  Management, 
Federal  Office  Building,  2800  Cottage 
Way,  Room  E-2841,  Sacramento, 
California  95825. 

Hennan  |.  Lyttge. 

Chief  Records  &  Information  Section. 

[FR  Doc.  85-18892  Filed  8-8-85:  8:45  am] 

BILUNG  COOC  4310-40-M 


[Group  907] 

Filing  of  Piat  of  Survey;  California 

luly  30, 1985. 

1.  This  plat  of  survey  of  the  following 
described  land  will  be  officially  filed  in 
the  California  State  Office,  Sacramento, 
California,  effective  7:30  a.m.  on 
September  24, 1985: 

San  Bernardino  Meridian,  San  Bernardino 
County 

T.  6  N..  R.  4  W. 

2.  This  plat  representing  the 
dependent  resurvey  of  a  portion  of  the 
subdivisional  lines  and  certain  mineral 
survey  boundaries,  the  completion 
survey  of  certain  sections,  and  the 
survey  of  the  subdivision  of  sections  9, 
14,  20,  and  21,  in  Township  6  North, 
Range  4  West,  San  Bernardino  Meridian, 
under  Group  No.  907,  California,  was 
accepted  July  8, 1985. 

3.  This  plat  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

4.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  California  State 
Office,  Bureau  of  Land  Management, 
Federal  Office  Building,  2800  Cottage 
Way,  Room  E-2841,  Sacramento, 
California  95825. 

Herman  ].  Lyttge, 

Chief  Records  &  Information  Section. 

[FR  Doc.  85-18893  Filed  8-6-85;  8:45  am] 

BILUNG  COOE  4310-40-M 


[Group  830] 

Filing  of  Plat  of  Survey;  California 

luly  30. 1985. 

1.  This  plat  of  the  following  described 
land  will  be  officially  filed  in  the 
California  State  Office,  Sacramento, 
California  immediately: 

Mount  Diablo  Meridian,  Tulare  County 
T.  17  S.,  R.  29  E. 

2.  This  plat,  representing  the 
dependent  resurvey  of  portions  of  the 
south  and  east  boundaries,  a  portion  of 
the  subdivisional  lines  and  subdivision 
of  section  36,  and  the  survey  of  the 
subdivision  of  sections  25,  26,  27,  35,  and 
36,  T.  17  S.,  R.  29  E.,  Mount  Diablo 
Meridian,  under  Group  No.  830, 
California,  was  accepted  July  5, 1985. 

3.  This  plat  will  immediately  become 
the  basic  record  of  describing  the  land 
for  all  authorized  purposes.  This 
supplemental  pjat  has  been  placed  in 
the  open  files  and  is  available  to  the 
public  for  information  only. 

4.  This  plat  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

5.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  California  State 
Office.  Bureau  of  Land  Management, 
Federal  Office  Building,  2800  Cottage 
Way,  Room  E-2841,  Sacramento, 
California  95825. 

Herman ).  Lyttge, 

Chief  Records  &  Information  Section. 

(FR  Doc.  85-18894  Filed  8-8-85:  8:45  amj 

BILUNO  COOE  4310-40-M 


[A-21050] 

Withdrawal  and  Reservation  of  Public 
Lands;  Arizona 

The  National  Park  Service,  Southwest 
Region,  Department  of  Interior,  P.O.  Box 
728,  Santa  Fe,  New  Mexico  87501,  has 
filed  application.  Serial  Number  A- 
21050,  for  withdrawal  of  the  following     ' 
described  lands  from  settlement,  sale, 
location,  or  entry  under  all  of  the 
general  land  laws,  including  the  mining 
laws,  but  not  the  mineral  leasing  laws, 
subject  to  valid  existing  rights: 

Gila  and  Salt  River  Meridian 

T.  25  N.,  R.  8  E., 
Sec.  3,  SWy^SWV*  and  U.S.  Hwy  89  right- 
of-way: 
Sec.  10,  that  portion  lying  west  of  the  east 
right-of-way  boundary  of  U.S.  Hwy  89; 
I    Sec.  15,  that  portion  lying  west  of  the  east 
right-of-way  boundary  of  U.S.  Hwy  89. 
The  areas  described  aggregate  approximately 
168.89  acres  in  Coconino  County,  Arizona. 

The  National  Park  Service  desires  that 
the  lands  be  withdrawn  and  reserved 
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for  protection  of  cultural  resources  and 
inclusion  of  the  above-described  lands 
in  the  Wupatki  National  Monument. 

For  a  period  of  30  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
undersigned  authorized  officer  of  the 
Bureau  of  Land  Management. 

Pursuant  to  section  204(h)  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  notice  is  hereby  given  that 
an  opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  to  be  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  for  hearing  to  the 
undersigned  officer  within  30  days  from 
publication  of  this  notice.  Upon 
determination  by  the  Arizona  State 
Director,  Bureau  of  Land  Management, 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  of  the 
meeting  will  be  published  in  the  Federal 
Register  at  least  30  days  before  the 
scheduled  date  of  the  meeting  which 
will  be  scheduled  and  conducted  in 
accordance  with  BLM  Manual  Section 
2351 .16B. 

For  a  period  of  two  years  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  rejected  or  the  withdrawal 
is  approved  prior  to  that  date. 

The  Department  of  the  Interior's 
regulations  provide  that  the  authorized 
officer  of  the  Bureau  of  Land 
Management  will  undertake  such 
investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demands  for  the  lands  and  their 
resources,  and  will  also  undertake 
negotiations  with  the  applicant  agency 
with  the  view  of  assuring  that  the  area 
sought  is  the  minimum  essential  to  meet 
the  applicant's  needs,  providing  for  the 
maximum  concurrent  utilization  of  the 
lands  for  purposes  other  than  the 
applicant's  and  reaching  agreement  on 
the  concurrent  management  of  the  lands 
and  their  resources. 

The  authorized  officer  will  also 
prepare  a  report  for  consideration  by  the 
Secretary  of  the  Interior  who  will 
determine  whether  the  lands  will  be 
withdrawn  and  reserved  as  requested 
by  the  applicant  Agency.  The 
determination  of  the  Secretary  on  the 
application  will  be  published  in  the 
Federal  Register.  The  Secretary's 
determination  shall,  in  a  proper  case,  be 
subject  to  the  provisions  of  section 
204(c)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  90  Slat.  2752. 


All  communications  in  connection 
with  this  proposed  withdrawal  should 
be  addressed  to  the  Chief,  Branch  of 
Lands  and  Minerals  Operations, 
Arizona  State  Office,  Bureau  of  Land 
Management.  U.S.  Department  of  the 
Interior,  P.O.  Box  16563.  Phoenix, 
Arizona  85011. 
John  T.  Mezes, 

Chief,  Branch  of  Lands  and  Minerals 
Operations. 

[FR  Doc.  85-18904  Filed  ft-ft-85:  8:45  am) 

BILLING  CODE  4310-32-M 


[CA  7549  WR] 

Proposed  Continuation  of  Withdrawal; 
California 

July  31. 1985. 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  The  Bureau  of  Reclamation. 
Mid-Pacific  Region,  proposes  that  a  land 
withdrawal  containing  480  acres  for  the 
Clear  Lake  Dam,  Klamath  Project, 
continue  for  an  additional  50  years.  The 
lands  are  located  in  the  Modoc  National 
Forest.  The  lands  will  remain  closed  to 
surface  entry  and  mining,  but  have  been 
and  will  remain  open  to  mineral  leasing. 
DATE:  Comments  should  be  received  by 
November  7. 1985. 
ADDRESS:  Comments  should  be  sent 
to:  Chief,  Branch  of  Lands  and  Minerals 
Operations,  Bureau  of  Land 
Management.  California  State  Office. 
2800  Cottage  Way  (Room  E-2841). 
Sacramento,  California  95825. 
FOR  FURTHER  INFORMATION  CONTACT 
Sonia  Santillan,  California  State  Office. 
(916)  484-4431. 

The  Bureau  of  Reclamation  proposes 
that  an  existing  land  withdrawal  be 
continued  for  a  period  of  50  years, 
pursuant  to  section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  90  Stat.  2751;  43  U.S.C.  1714.  The 
withdrawal  is  described  as  follows: 

Mount  Diablo  Meridian 

T.  47  N..  R.  8  E.. 

Sec.  8,  NEy4,  EM!NWV4,  SWy4.  WV4SEy4. 

The  area  described  contains  480  acres  in 
Modoc  County. 

The  purpose  of  the  withdrawal  is  to 
protect  lands  adjacant  to  Clear  Lake 
Dam.  The  withdrawal  segregates  the 
lands  from  operation  of  the  public  land 
laws  generally,  including  the  mining  but 
not  the  mineral  leasing  laws.  No  change 
is  proposed  in  the  purpose  of 
segregative  effect  of  the  withdrawal. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 


connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  Chief, 
Branch  of  Lands  and  Minerals 
Operations,  in  the  California  State 
Office. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawal  will  be  continued  and,  if  so. 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawal  will  continue 
until  such  final  determination  is  made. 
Joan  B.  Russell, 

Acting  Chief  Branch  of  Land  &  Minerals 
Operations. 

(FR  Doc.  85-18905  Filed  8-8-85:  8:45  am) 

BtLLNMCODC  431»'«S-II 


[NM-52386] 

Proposed  Corrtinuation  of  WHtidrawal, 
New  Mexico 

agency:  Bureau  of  Land  Management 

Interior. 

action:  Notice. 

summary:  The  Department  of  the 
Interior  proposes  Uiat  a  6.63-acre 
withdrawal  for  the  Bureau  of 
Reclamation  continue  for  an  additional 
50  years.  The  lands  will  remain  closed 
to  surface  entry  and  mining  and  virill 
remain  open  to  mineral  leasing. 
DATE:  Comments  should  be  received  by 
November  7. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  T.  Brown,  BLM,  New  Mexico 
State  Office,  P.O.  Box  1449,  Santa  Fe, 
N'M  87504-1449.  505-988-6326. 

The  Department  of  the  Interior 
proposes  that  the  existing  land 
withdrawal  made  by  Secretary's  Order 
of  March  18, 1914,  be  continued  for  a 
period  of  50  years  pursuant  to  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  90  Stat.  2751. 
43  U.S.C.  1714.  The  land  is  described  as 
follows: 

T.  21  S..  R.  26  E., 

Sec.  35,  NEV4NEy4NEy4  [except  for  3J6B5 
acres  conveyed  to  Guadalupe  Medical 
Center,  Inc.) 

The  area  described  contains  6-6315  acres  in 
Eddy  County. 

The  purpose  of  the  withdrawal  is  for 
use  in  connection  with  the  Carlsbad 
Proiect.  Main  Southern  Canal. 
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The  withdrawal  segregates  the  land 
from  operation  of  the  public  land  laws 
generally,  including  the  mining  laws,  but 
not  the  mineral  leasing  laws. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  Chief, 
Branch  of  Lands  and  Minerals 
Operations,  in  the  New  Mexico  State 
OfHce. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawal  will  be  continued  and  if  so, 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawal  will  continue 
until  such  nnal  determination  is  made. 

Dated  fuly  31.  1985. 
Monte  G.  Jordan, 

Associate  Slate  Director. 

[FR  Doc.  85-18906  Filed  8-8-85:  8:45  am] 

MIXING  CODE  4310-««-li 


IW-0304138.  W-71414.  W-71891,  W-718e9, 
W-71893,  W-71894] 

Proposed  Continuation  of 
Withdrawals:  Wyoming 

agency:  Bureau  of  Land  Management, 
Interior. 


action:  Notice. 


summary:  The  Bureau  of  Reclamation 
proposes  to  continue  the  existing 
withdrawals  on  17.578.33  acres  of  the 
Seminoe  Dam  and  Reservoir,  5.818.20 
acres  for  the  Morgan  Creek  Hydrologic 
Drainage  Area,  and  2,145.68  acres  for 
the  Kories/Miracle  Mile  Area  for  an 
additional  100  years.  The  remaining 
acreage  in  the  existing  withdrawals  will 
be  terminated.  The  lands  remain  closed 
to  surface  entry  and  mining  but  have 
been  and  will  remain  open  to  mineral 
leasing. 

DATE:  Comments  and  requests  for  public 
meeting  should  be  received  November  7, 
1985. 

ADDRESS:  Comments  and  meeting 
request  should  be  sent  to:  Chief,  Branch 
of  Land  Resources,  Bureau  of  Land 
Management,  P.O.  Box  1828,  Cheyenne, 
Wyoming  82003. 

FOR  FURTHER  INFORMATION  CONTACT 
Scott  Gilmer,  Wyoming  state  Office,  . 
307-772-2089. 


The  Bureau  of  Reclamation  proposes 
that  parts  of  the  existing  withdrawals 
made  by  the  Secretarial  Orders  of 
lanuary  20, 1932.  as  modified  by  Public 
Land  Order  2999.  dated  April  8, 1963; 
October  2, 1929.  October  13. 1933, 
November  2, 1936,  April  26, 1937,  and 
PLO  No.  3595  dated  April  1, 1965,  be 
continued  for  a  period  of  100  years 
pursuant  to  section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  90  Stat.  2751,  43  U.S.C.  1714.  The 
lands  proposed  for  continuation  for  a 
period  of  100  years  are  those  lands  that 
lie  at  or  below  the  elevation  of  6361  feet, 
and  those  above  the  elevation  of  6361 
feet  to  6411  feet  for  a  period  of  10  years 
in  the  following  described  subdivisions: 

Sixth  Principal  Meridian 

T.  23  N.,  R.  82  W.. 

Sec.  4,  lots  2.  3,  4,  SWy4NEy4.  SEV4NWy4; 

Sec.  6,  lot  6,  N%NEViSWy4.  NEy4SEy4. 
T.  24.  N.,  R.  82  W., 

Sec.  32,  sviswy4swy4,  SEy4Swy4, 

swy4SEy4.  syiSEy4SEV4; 
Sec.  34.  sviswy4,  swy4SEy4.  NV«!SEy4 

SEy4. 

T.  23  N.,  R.  83  W., 

Sec.  2,  lot  1; 

Sec.  30,  lots  1.  2.  EMiNWy4. 
T.  24  N..  R.  83  W.. 

Sec.  16.  NV4NEy4.  WV4; 

Sec.  18; 

Sec.  20,  SEy4NEy4,  SWy4NWy4,  SV^; 

Sec.  22.  SWy4  WV4SEy4: 

Sec.  28,  NV4,  EV4SEy4: 

Sec.  28.  NV4,  NViSWVi,  SEy4; 

Sec.  30,  lot  1: 

Sec.  34,  NViNVi; 

Sec.  36. 
T.  25  N.,  R.  83  W., 

Sec.  30,  lots  3, 4: 

Sec.  32,  NV4NWV4. 
T.  22  N.,  R.  84  W., 

Sec.  4,  lot  4. 
T.  23  N.,  R.  84.  W., 

Sec.  2; 

Sec.  4,  SV4NEy4.  SEy4^JWy4.  N'/4S%; 

Sec.  10,  NEy4.  SyaNWy4,  S\4: 

Sec.  14,  SViNEy4,  NWy4,  SVt; 

Sec.  16,  SEy4NEV4,  EV<iSEy4; 

Sec.  22.  EViEMi; 

Sec.  24,  SEy4NEy4,  WV4,  NEy4SEy4, 

syiSEy4; 

Sec.  26,  NV4,  SWy4,  WV4SEy4: 
Sec.  28,  SWy4,  NV4SEy4: 
Sec.  32,  N%NEy4,  S'/tNV^V*.  NMSSWV4: 
Sec.  34,  NV4NH,  SWy4NWy4. 
T.  24  N.,  R.  84  W., 
Sec.  2.SV<j: 
Sees.  4,  8,  la 
Sec.  12,  SV4; 
Sec.  14: 

Sec.  16,  NV4NWy4,  EViSEy4; 
Sec  18,  lots  1,  2,  3.  NEy4.  E'/4NWy4, 

NEy4SWy4: 
Sec.  20,  NViNWy4: 
Sec.  22; 

Sec.  24,  NV4.  NViSWy4,  SEy4SWy4,  SEy4; 
Sec.  26; 

Sec.  28,  SVSi,NEy4,  SEy4; 
Sec.  34,  N%.  SEy4: 
Sec.  36.  WM!,NWy4.  SWy4,  VVW!SEy4. 


T.  25  N.,  R.  84  W.. 
Sec.  8,  lots  1-5.  NEy4,  E'/iNWy4. 

NEy4Swy4.  NEy4SEy4; 

Sec  9,  lots  1-4,  WMiNEy4; 

Sec  10,  lots  4,  5: 

Sec.  15,  NV^,  SWV4.  WV4SEy4: 

Sec  16.  NEy4.  EV4NWy4,  SV4: 

Sec21,  NV4,  SEy4; 

Sec.  22; 

Sec  23,  NWy4NEy4,  SViNEy4.  NWy4.  SV4; 

Sec  24,  swy4NEy4,  S'/iNwy4.  swy4, 

NWy4SEy4: 
Sec  25,  WV4NWy4; 
Sec.  28: 

Sec.  27,  NEy4,  E^ANWV*; 
Sec  28,  NV4NW»NEy4.  NViSE^,  SEV4SEy4; 
Sees.  34,  36. 
T.  22  N.,  R.  85  W., 
Sec  2,  lots  2.  3,  SV^SEy4; 
Sec  10,  N\4NWy4,  SWy4NWy4, 

Nwy4Swy4.  swiSVi,  NEy4SEV4. 

T.  23  N..  R.  85  W.. 

Secse.  SEy4SEy4. 

T.  24  N.,  R.  85  W., 

Secl4,  SEy4. 
and  the  following  described  lands  at  all 
elevations; 
T.  25  N.,  R.  84  W., 

Sec  4.  lots  1-14,  SWy4NWy4,  S%SWy4: 

Sec.  5,  lots  1,  2.  5-15.  SV4NEy4.  SEy4NWy4. 
EyaSWy4; 

Sees.  6,  7: 

Sec.  18,  lots  1,  2  EV4NWV4. 
T.  26  N.,  R.  84  W., 

Secl5,  EyiWVi; 

Sec  16,  EViEVt: 

Sec  22.  WViEMi,  WMiWVi; 

Sec.  27,  EW. 

Sec.  31,  lots  2-4,  SEy4NWy4.  EV4Sy4. 
SV4SEy4: 

Sec  32,  SWy4.  SWV4SEV4: 

Sec.  33.  SEy4SEy4; 

Sec.  34. 
T.  25  N.,  R.  85  W., 

Seel: 

Sec.  2,  lots  1-3,  SViNV4.  SV%; 

Sec  3,  Ey2SEy4; 

Sec.  10,  Ey2NEy4,  NEy4SEy4; 

Sec  11,  N%,  NV^SWy4,  SEy4: 

Sec.  12; 

Sec  13,  NyaNVi,  SEy4NEy4: 

Secl4,  NEy4NEy«. 
T.  26  N..  R.  85  W., 

Sec  35  NEy4,  (SEy4SWy4,  SEy4,  minerals 
only). 

The  areas  described  aggregate  25,542.21 
acreas  in  Carbon  County. 

The  purpose  of  the  withdrawal  is  to 
protect  the  Seminoe  Dam  and  Reservoir, 
the  Morgan  Creek  Hydrologic  Drainage 
Area,  and  the  Kortes/Miracle  Mile  Area, 
and  related  facilities.  The  withdrawal 
segregates  the  land  from  operation  of 
the  public  land  laws  generally,  including 
the  mining  laws,  but  not  the  mineral 
leasing  laws.  No  change  is  proposed  in 
the  purpose  or  segregative  effect  of  the 
withdrawal. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 


with  the  proposed  withdrawal 
continuation  may  present  their  views  in 
writing  to  the  Chief.  Branch  of  Land 
Resources,  in  the  Wyoming  State  Office. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawal  will  be  continued  and  if  so. 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawals  will  continue 
until  such  final  determination  is  made. 
F.  William  Eikenberry, 
Associate  Slate  Director. 
[FR  Doc.  85-18907  Filed  8-8-«5:  8:45  amj 
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[AA-6652-A] 

Alaska  Native  Claims  Selection;  Far 
West,  Inc. 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d).  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  sec. 
14(a)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18, 1971 
(ANCSA).  43  U.S.C.  1601. 1613(a).  will  be 
issued  to  Far  West.  Inc.  for  0.58  acre. 
The  land  involved  is  in  the  vicinity  of 
Chignik. 

U.S.  Survey  No.  3887,  Alaska. 

A  notice  of  the  decision  will  be 
published  once  a  week  for  four  (4) 
consecutive  weeks,  in  the  Anchorage 
Times.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Bureau  of 
Land  Management,  Alaska  State  Office. 
701  C  Street.  Box  13.  Anchorage.  Alaska 
99513.  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision  shall  have  until  September  9, 
1985  to  file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal. 

Appeals  must  be  filed  in  the  Bureau  of 
Land  Management.  Division  of 
Conveyance  Management  (960),  address 
identified  above,  where  the 
requirements  for  filing  an  appeal  can  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart  E 


shall  be  deemed  to  have  waived  their 

rights. 

Barbara  A.  Lange, 

Section  Chief.  Branch  of  ANCSA 
Adjudication. 

|FR  Doc.  85-18962  Filed  B-ft-BS;  8:45  am] 
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(AA-6670-A] 

Alaska  Native  Claims  Selection; 
lliamna  Natives  Ltd. 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  the  decision  to  issue 
conveyance  (DIC)  to  lliamna  Natives 
Limited,  notice  of  which  was  published 
in  the  Federal  Register  (43  CFR 
2650.7(d))  on  August  16, 1984,  is 
modified  by  adding  two  rights-of-way  to 
which  the  grant  of  lands  will  be  subject. 

A  notice  of  the  modified  DIC  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Anchorage 
Daily  News.  Copies  of  the  modified  DIC 
may  be  obtained  by  contacting  the 
Bureau  of  Land  Management,  Alaska 
State  Office,  701  C  Street,  Box  13. 
Anchorage,  Alaska  99513. 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision  shall  have  until  September  9, 
1985  to  file  an  appeal  on  the  issue  in  the 
modified  DIC.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management, 
Division  of  Conveyance  Management 
(960),  address  identified  above,  where 
the  requirements  for  filing  an  appeal 
may  be  obtained.  Parties  who  do  not  file 
an  appeal  in  accordance  with  the 
requirements  in  43  CFR  Part  4,  Subpart  E 
shall  be  deemed  to  have  waived  their 
rights. 

Except  as  modified,  the  decision, 
notice  of  which  was  given  August  16, 
1984,  is  final. 
Barbara  A.  Lange, 
Section  Chief  Branch  of  ANCSA 
Adjudication. 

[FR  Doc.  85-18963  Filed  8-8-85;  8:45  am] 
BILUNG  COOE  4310-JA-M 

[F-14893-B] 

Alaska  Native  Claims  Selection;  Mary's 
Igloo  Native  Corp. 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d).  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
14  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18, 1971 
(ANCSA),  43  U.S.C.  1601, 1613,  will  be 


issued  to  Mary's  Igloo  Native 
Corporation  for  approximately  4.961 
acres.  The  lands  involved  are  in  the 
vicinity  of  Mary's  Igloo. 

Kateel  River  Meridiaii,  Alaska 
T.  5  S..  R.  31  W.  (Unaurveyed) 

A  notice  of  the  decision  will  be 
published  once  a  week  for  four  (4) 
consecutive  weeks,  in  the  NON^ 
NUGGET.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Bureau  of 
Land  Management.  Alaska  State  Office. 
701  C  Street  Box  13.  Anchorage.  Alaska 
99513.  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision  shall  have  until  September  9, 
1985  to  file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management 
Division  of  Conveyance  Management 
(960),  address  identified  above,  where 
the  requirements  for  filing  an  appeal  can 
be  obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4.  Subpart  E 
(1983)  (as  amended.  49  FR  6371. 
February  21, 1984)  shall  be  deemed  to 
have  waived  their  rights. 
Barbara  A  Lange, 
Section  Chief  Branch  of  ANCSA 
Adjudication. 
[FR  Doc.  85-18964  Filed  8-8-85:  8:45  am] 

BtLUNG  COOE  4310-JA-M 

Alaska  Native  Claims  Selection; 
Sealaska  Corp. 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d).  notice  is 
hereby  given  that  decisions  to  issue 
conveyance  under  the  provisions  of 
sees.  14(h)(1).  14(h)(7)  and  220)  of  the 
Alaska  Native  Claims  Settlement  Act  of 
December  18. 1971  (ANCSA),  43  U.S.C 
1601, 1613(h)(1).  1613(h)(7).  1621U).  will 
be  issued  to  Sealaska  Corporation.  The 
lands  involved  are  within  the  Tongass 
National  Forest 
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A  notice  of  the  decisions  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Juneau 
Empire.  Copies  of  the  decisions  may  be 
obtained  by  contacting  the  Bureau  of 
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Land  Management,  Alaska  State  Office. 
701  C  Street,  Box  13,  Anchorage.  Alaska 
99513.  ((907)  271-5980.) 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decisions  shall  have  until  September  9, 
1985  to  file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management, 
Division  of  Conveyance  Management 
(960).  address  identified  above,  where 
the  requirements  for  filing  an  appeal  can 
be  obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart  E 
shall  be  deemed  to  have  waived  their 
rights. 
RuthStockis. 

Sectioa  Chief.  Branch  ofANCSA 
Adjudication. 

|FR  Doc.  85-18965  Filed  8-8-85:  8:45  am] 
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(OR  37150] 

Realty  Action;  Exchange  of  Public  and 
Private  Lands  in  Wt>eeief  County,  OR 

The  following  described  public  lands 
have  been  determined  to  be  suitable  for 
disposal  by  exchange  under  section  206 
of  the  Federal  Land  i'olicy  and 
Management  Act  of  1976,  43  U.S.C.  1716: 

T.  13  S..  R.  24  E.  W.M.. 

Sec.  9.  NWy^SEV*.  40  acres; 

Sec.  la  NEV«SWV4,  40  acres; 

Sec.  11.  SWy4SW'/4.  40  acres: 

Sec.  15.  SEy4SEy«.  40  acres: 

Sec.  22,  EViNEy4,  NEWiSWyi,  SEy4SeV4. 
160  acres: 

Sec.  23,  N^4NEy4,  SWy4Swy4. 120  acres: 

Sec.  24,  SyiNWy4,  80  acres. 
T.  12  S..  R.  25  E.,  W.M., 

Sec.  32.  NEV4, 160  acres. 
T.  13  S.,  R.  25  E.,  WM. 

Sec  a  SEV'4SEy4,  40  acres. 

Comprising  720  acres  of  public  land. 

In  exchange  for  these  lands,  the 
United  States  will  acquire  the  following 
described  lands  from  Clint  Harris: 

T.  1  S..  R.  18  E..  W.M., 

Sec.  38.  SEy4SE'/4.  40  acres. 
T.  2  S..  R.  18  E.. 

Sec.  1,  SEV4NEy4,  40  acres. 
T.  1  S..  R.  19  E., 

Sec.  3a  lot  11,  40  acres; 

Sec.  31.  lot  2, 40  acres: 

Lot  S.  40  acres: 

Lot  6.  40  acres; 

Lot  7.  40  acres: 

Lot  8.  40  acres: 

Lot  10.  50.05  acres: 

Lot  11,  40  acres; 

Lot  12.  40  acres: 

Wy2SEy4,  80  acres. 
T.  2  S..  R.  19  E..  W.M., 

Sec  6,  lot  3,  37.82  acres; 

Lot  S,  41.49  acres; 


SWy4NEy4.  SEV4NWV».  NV4NEy4SEy4. 

1(X).00  acres. 
T.  6  S.,  R.  19  E.,  W.M., 
Sec  28,  SViNW^^,  NV4SWy4.  SWViSWWi, 

200  acres; 
Sec  29,  EW.  NEy4NWyk  SEf^SWV^  and  all 

that  part  of  the  WV^WV^  lying  east  of  the 

John  Day  River,  499  acres; 
Sec.  31,  all  that  part  of  the  EVtEVt  lying 

east  of  the  |ohn  Day  River.  65  acres; 
Sec  32.  EV^,  WVk  all  that  part  lying  east  of 

the  John  Day  River,  635  acres: 
Sec.  33.  NWy4NEy4.  NVi.  NWy4. 

SWy4NWy4.SWy4,  W  V.SEy4. 400  acres. 
T.  7  S..  R.  19  E.,  Wi^.. 
Sec.  4.  lots  2,  3  and  4.  SViNWVt,  SWV4. 

364.21  acres; 
Sec  5,  lots  1  and  2,  SHNEy4,  SEy4  and  all 

that  part  of  the  NV^SWy4  lying  east  of 

the  John  Day  River,  375.2t  acres. 
Comprising  3,247.78  acres  of  private  land. 

The  purpose  of  the  exchange  is  to 
dispose  of  scattered  isolated  tracts  with 
no  legal  public  access,  while  obtaining 
land  with  public  access  and  important 
recreational  values.  The  public  interest 
will  be  served  by  completing  the 
exchange. 

The  value  of  the  lands  to  be 
exchanged  are  approximately  equal;  full 
equalization  of  values  will  be  achieved 
by  payment  to  the  United  States  by  Clint 
Harris  of  funds  in  an  amount  not  to 
exceed  25  percent  of  the  total  value  of 
the  lands  to  be  transferred  out  of 
Federal  ownership. 

Lands  to  be  transferred  from  the 
United  States  will  be  subject  to  the 
following  reservations,  terms  and 
conditions: 

(1)  A  reservation  for  existing  oil  and 
gas  leases,  OR  26531  and  OR  27350. 

(2)  A  reservation  for  existing  rights-of- 
way  OR  04704  and  OR  03943. 

(3)  A  reservation  to  the  United  States 
for  ditches  and  canals  and  a  reservation 
for  existing  canals  on  tracts  5.  8, 11  and 
12,  constructed  and  authorized  under  43 
U.S.C.  661.  Act  of  July  26. 1886. 

(4)  The  condition  that  until  mitigation 
work  is  completed  for  archaeological 
sites  OR-05-5380,  5381,  and  5382  no 
impact  to  or  disturbance  of  these  sites 
will  be  allowed. 

(5)  The  condition  that  the  proponent, 
Mr.  Clint  Harris,  grant  the  Bureau  of 
Land  Management  a  protective 
easement  for  The  Dalles-Canyon  City 
Military  Wagon  Road  in  T.  13  S,.  R,  25 
E.,  Sec.  8:  SEV4SEV4  (Tract  No.  12)  and  a 
right-of-way  for  public  access  to  the 
wagon  trail  from  the  county  road. 

(6)  The  condition  that  the  mineral 
estates  tied  to  the  public  land  and 
Murtha  properties  also  be  exchanged. 

Private  lands  to  be  acquired  by  the 
United  States  will  be  subject  to  an 
existing  right-of-way  granted  to  Wasco 
Electric  Coop  for  a  20'  powerline  right- 
of-way. 


Publication  of  this  notice  will 
segregate  the  subject  lands  from  all 
appropriations  under  the  public  land 
laws,  including  the  mining  laws,  but  not 
the  mineral  leasing  laws.  This 
segregation  will  terminate  upon  the 
issuance  of  a  patent  or  two  years  from 
the  date  of  this  notice,  or  upon 
publication  of  a  Notice  of  Termination, 

Detailed  information  concerning  this 
exchange  can  be  obtained  from  the 
Bureau  of  Land  Management.  Prineville 
District  Office.  P.O.  Box  550.  Prineville. 
Oregon  97754,  for  a  period  of  45  days 
from  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  Interested 
parties  may  submit  comments  to  the 
Prineville  District  Manager. 

Objections  will  be  reviewed  by  the 
State  Director  who  may  sustain,  vacate 
or  modify  this  realty  action.  In  the 
absence  of  any  objections,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  August  2, 1985. 
Gerald  E.  Magnuson. 

District  Manager. 

[FR  Doc.  85-18899  Filed  8-8-85;  8:45  am) 
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Rsh  and  Wildlife  Service 

Issuance  of  Permit  for  Marine 
Mammals 

On  May  30, 1985,  a  notice  was 
published  in  the  Federal  Register  (Vol. 
50,  No.  104)  that  an  application  had  been 
filed  with  the  Fish  and  Wildlife  Service 
by  the  Oregon  University  of  Visual  Arts. 
Eugene.  OR,  (PRT-693357)  for  a  permit 
to  import  (re-import)  from  Canada  40 
Eskimo  dolls  (Alaskan  native 
handicrafts),  previously  exported  for 
exhibition,  some  of  which  are 
constructed  with  walrus  ivory  and 
various  seal  and  walrus  parts.  The 
exhibit  is  the  property  of  the  Alaska 
State  Council  of  the  Arts  and  is  on  tour 
throughout  Canada  and  the  U.S. 

Notice  is  hereby  given  that  on  July  29. 
1985,  as  authorized  by  the  Marine 
Mammal  Protection  Act  of  1972  (16  USC 
1361-1407).  the  Fish  and  Wildlife  Service 
issued  a  permit  subject  to  certain 
conditions  set  forth  therein. 

The  permit  is  available  for  public 
inspection  during  normal  business  hours 
at  the  Fish  and  Wildlife  Service's  Permit 
Office  in  Room  605, 1000  North  Glebe 
Road,  Arlington,  Virginia  22201. 


Dated:  August  5. 1985. 

R.K.  Robinson, 

Chief.  Branch  of  Permits.  Federal  Wildlife 
Permit  Office. 

(FR  Doc.  85-18875  Filed  8-8-85:  8:45  amj 
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Receipt  of  Applications  for  Pemiits 

The  public  is  invited  to  conunent  on 
the  following  applications  for  pennits  to 
conduct  certain  activities  with  marine 
mammals.  The  apphcations  were 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972. 
as  amended  (16  U.S.C.  1361  et  seq..  and 
the  regulations  governing  marine 
mammals  (50  CFR  Part  18). 

Applicant:  Name:  Miyajima  Public 
Aquarium.  10-3  Miyajimi-Cho,  Saeki- 
gun.  Hiroshima.  JAPAN;  File  No.  PRT 
696262. 

Type  of  Permit:  Public  Display. 

Name  and  Number  of  Animals: 
Alaskan  sea  otters  [Enhydra  lutris]  -A-. 

Summary  of  Activity  to  be 
Authorized:  The  applicant  proposes  to 
take  (capture)  these  animals  and  export 
them  to  Miyajima  Public  Aquarium  for 
public  display. 

Source  of  Marine  Mammals  for 
Display:  Prince  William  Sound  or  Green 
Island,  Alaska  or  as  designated  by 
Alaska  Dept.  of  Fish  and  Game. 

Period  of  Activity:  September  1. 1985. 
to  December  31. 1985. 

Applicant:  Name:  Otaru  Public 
Aquarium,  3-303  Shikutsu,  Otaru  City. 
lAPAN:  File  No.  PRT  685320. 

Type  of  Permit:  Public  Display. 

Name  and  Number  of  Animals: 
Alaskan  sea  otters  [Enhydra  lutris)  -4-. 

Summary  of  Activity  to  be 
.Authorized:  The  applicant  proposes  to 
take  (capture)  these  animals  and  export 
them  to  Otaru  Public  Aquarium  for 
public  display. 

Source  of  Marine  Mammals  for  Public 
Display:  Prince  William  Sound  or  Green 
Island.  Alaska,  or  as  designated  by 
Alaska  Dept.  of  Fish  and  Game. 

Period  of  Activity:  September  1, 1985 
to  December  31, 1985. 

Applicant:  Name:  Dr.  Donald  Siniff, 
University  of  Minnesota.  Minneapolis. 
MN;  File  No.  PRT  678319. 

Type  of  Permit:  Scientific  Research. 

Name  and  Number  of  Animals: 
Alaskan  sea  otters  [Enhydra 
lutris]  -150-. 

Summary  of  Activity  to  be 
Authorized:  The  applicant  presently 
holds  Marine  Mammal  permit  PRT 
678319  authorizing  the  capture  of  150 
otters  for  flipper  tagging,  blood  sampling 
measurements  and  other  similar 
research  activities.  He  is  also  authorized 
to  sui^gically  implant  100  otters  with 


radio  transmitters.  The  applicant  now 
requests  modification  of  his  permit  to 
authorize  recapture  of  the  150  otters 
twice  in  order  to  affix  another  flipper 
"tag  and  obtain  growth  data.  Therefore, 
the  total  number  of  captures  could 
approach  450. 

Source  of  Marine  Mammals  for 
Research:  Prince  William  Sound, 
Alaska. 

Period  of  Activity:  Through  November 
30. 1987. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Federal  Wildlife  Permit  Office  is 
forwarding  copies  of  this  application  to 
the  Marine  Mammal  Commission  and 
the  Committee  of  Scientific  Advisors  for 
their  review. 

Written  data  or  comments,  requests 
for  copies  of  the  complete  applications, 
or  requests  for  a  public  hearing  on  these 
applications  should  be  submitted  to  the 
Director,  U.S.  Fish  and  Wildlife  Service 
(FWPO),  1000  North  Glebe  Road,  Room 
611,  Arlington,  Vii:ginia  22201,  within  30 
days  of  the  publication  of  this  notice. 
Anyone  requesting  a  hearing  should  give 
specific  reasons  why  a  hearing  would  be 
appropriate.  The  holding  of  such  bearing 
is  at  the  discretion  of  the  Director. 

Documents  submitted  in  connection 
with  the  above  applications  are 
available  for  review  during  normal 
business  hours  (7:45  am  to  4:15  pm)  in 
Room  601. 1000  N.  Glebe  Road, 
Arlington,  Virginia. 

Dated:  August  5, 1985. 

R.K.  Robinson, 

Chief  Branch  of  Permits.  Federal  Wildlife 
Permit  Office. 

[FR  Doc.  85-18876  Filed  8-8-85;  8:45  am) 

BILLING  COOE  4310-SS-W 


Outer  Continental  Shelf;  Development 
Operations  Coordination  Docun>ent; 
Texaco  USA 

agency:  Minerals  Management  Service, 
Interior. 

action:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 

SUMIMARY:  Notice  is  hereby  given  that 
Texaco  USA  has  submitted  a  DOCD 
describing  the  activities  it  proposes  to 
conduct  on  Lease  OCS  0310,  Block  238, 
South  Marsh  Island  Area,  offshore 
Louisiana.  Proposed  plans  for  the  above 
area  provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
onshore  bases  located  at  Louisa  and 
Morgan  City.  Louisiana. 

DATE:  The  subject  DOCD  was  deemed 
submited  on  July  31. 1985. 


ADDRESS:  A  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Office  of  the  Regional  Director.  Gulf  of 
Mexico  OCS  Region.  Minerals 
Management  Service.  3301  North 
Causeway  Blvd..  Room  147.  Metairie. 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m..  Monday  through  Friday). 

FOR  FURTHER  INFORMATXM  CONTACR 

Ms.  Angie  Gobert;  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region:  Rules  and  Production: 
Plans,  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0876. 

SUPPI.EMENTARY  MFORMATIOK  The 

purpose  of  this  notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979.  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Dated:  August  2. 1985. 

John  L.  Rankin. 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 

|FR  Doc.  85-16917  Filed  8-8-8S:  8:45  am] 

BHJJNG  CODE  4310-MR-M 


Office  of  Surface  Mining  Redamaftlon 
and  Enforcentent 

Information  Collection  Submitted  to 
the  Office  of  Maruigem«nt  and  Budget 
for  Review  Under  tfie  Papecwoffc 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisons  for  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contracting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget 
Interior  Department  Desk  Officer. 
Washington.  DC  20503.  telephone  202- 
395-7313. 
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Title:  30  CFR  Part  780  Surface  Mining 
Permit  Applications  Minimum 
Requirements  for  Reclamation 
Operation  Plan 

Abstract:  This  is  needed  to  fulfill  the 
requirements  of  sections  507  and  508 
of  Pub.  L.  95-87  and  is  used  by  the 
regulatory  authority  to  determine 
whether  the  applicant  can  comply 
with  the  performance  standards  of  the 
regulations  and  the  environment 
protection  standards  of  the  regulatory 
program 

Bureau  Form  Number  None 

Frequency:  On  occasion 

Description  of  Respondents:  Coal  Mine 
Operators 

Annual  Responses:  55,221 

Annual  Burden  Hours:  944,022 

Bureau  Clearance  Officer  Darlene 
Grose  Boyd,  202-343-5447. 
Dated:  ]uly  25, 1985. 

Don  Hinderliter, 

Acting  Assistant  Director.  Budget  and 

Administration 

(FR  Doc.  85-18913  Filed  8-8-85:  &45  am) 

aiLUNa  cooE  oio-os-n 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-43  (Sub- 132) 

Illinois  Central  Gulf  Railroad  Co^ 
Abandonment  in  Hinds  County,  MS; 
Findings 

The  Commission  has  issued  a 
certificate  authorizing  the  Illinois 
Central  Gulf  Railroad  Company  to 
abandon  its  3.70-mile  rail  line  between 
Beckville  (milepost  174.80)  and  Elton 
(milepost  174.80)  in  Hinds  County,  MS. 
The  abandonment  certificate  will 
become  effective  30  days  after  this 
publication  unless  the  Commission  also 
finds  that:  (1)  A  financially  responsible 
person  has  offered  financial  assistance 
(through  subsidy  or  purchase)  to  enable 
the  rail  service  to  be  continued;  and  (2) 
it  is  likely  that  the  assistance  would 
fully  compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer  "Rail 
Section,  AB-OFA".  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 


service  are  contained  in  49  U.S.C.  10905 

and  49  CFR  Part  1152. 

Jamea  H.  Bayne, 

Secretary. 

[FR  Doc.  85-18940  Filed  8-8-85;  8:45  am] 

MLUNO  COOE  7O3S-01-M  | 

[Docktt  No.  AB-117  (Sub-2)] 

Elgin,  Jollet  and  Eastern  Railway  Co.; 
Abandonment  In  Will  and  Kendall 
Counties,  IL;  Findings  i 

The  Commission  has  issued  a 
certificate  authorizing  Elgin,  Joliet,  and 
Eastern  Railway  Company  to  abandon 
its  5.38-mile  rail  line  between  milepost ) 
12.86  and  milepost )  18.24  in  Will  and 
Kendall  Counties,  IL  The  abandonment 
certificate  will  become  effective  30  days 
after  this  publication  unless  the 
Commission  also  finds  that:  (1)  A 
financially  responsible  person  has 
offered  financial  assistance  {through 
subsidy  or  purchase)  to  enable  the  rail 
service  to  be  continued;  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer:  "Rail 
Section,  AB-OFA".  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  Part  1152. 
James  H.  Bayne, 
Secretary. 
[FR  Doc.  85-18939  Filed  8-8-85:  8:45  am) 

BtLUNO  COOE  7035-01-M 


JOINT  BOARD  FOR  THE 
ENROLLMENT  OF  ACTUARIES 

Advisory  Committee  on  Actuarial 
Examinations;  Meeting 

Notice  is  hereby  given  that  the 
Advisory  Committee  on  Actuarial 
Examinations  will  meet  at  1211  Avenue 
of  the  Americas,  38th  Floor,  Conference 
Room  A,  New  York  City,  New  York  on 
September  9, 1985  beginning  at  9:00  a.m. 

The  purpose  of  the  meeting  is  to 
discuss  topics  and  questions  which  may 
be  recommended  for  inclusion  on  future 
Joint  Board  examinations  in  actuarial 
mathematics  and  methodology  referred 
to  in  Title  29  U.S.  Code,  section 
1242(a)(1)(B). 

A  determination  as  required  by 
section  10(d)  of  the  Federal  Advisory 


Committee  Act  (Pub.  L.  92-463)  has  been 
made  that  the  subject  of  the  meeting 
falls  within  the  exceptions  to  the  open 
meeting  requirement  set  forth  in  Title  5 
U.S.  Code,  section  552(c)(9)(B),  and  that 
the  public  interest  requires  that  such 
meeting  be  closed  to  public 
participation. 

Dated:  August  6, 1985. 
Leslie  S.  Shapiro, 

Advisory  Committee  Management  Officer, 
Joint  Board  for  the  Enrollment  of  Actuaries. 
(FR  Doc.  85-18941  Filed  8-8-85;  8:45  am] 

BILLINO  CODE  4«10-2$-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

Background 

The  Department  of  Labor,  in  carrying 
out  its  responsibility  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  considers  comments  on  the 
proposed  forms  and  recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Forms  Under  Review 

On  each  Tuesday  and/or  Friday,  as 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency  forms  under 
review  by  the  Office  of  Management 
and  Budget  (OMB)  since  the  last  list  was 
published.  The  list  will  have  all  entries 
grouped  into  new  collections,  revisions, 
extensions,  or  reinstatements.  The 
Departmental  Clearance  Officer  will, 
upon  request,  be  able  to  advise 
members  of  the  public  of  the  nature  of 
any  particular  revision  they  are 
interested  in. 

Each  entry  will  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  form. 

The  title  of  the  form. 

The  OMB  and  Agency  form  numbers, 
if  applicable. 

How  often  the  form  must  be  filled  out. 

Who  will  be  required  to  or  asked  to 
report. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  number  of 
responses. 

An  estimate  of  the  total  number  of 
hours  needed  to  fill  out  the  form. 

The  number  of  forms  in  the  request  for 
approval. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 
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Comments  and  Questions 

Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
by  calling  the  Departmental  Clearance 
Officer,  Paul  E.  Larson,  Telephone  202- 
523-6331.  Comments  and  questions 
about  the  items  on  the  list  should  be 
directed  to  Mr.  Larson,  Office  of 
Information  Management,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Room  N  1301, 
Washington,  D.C.  20210.  Comments 
should  also  be  sent  to  the  OMB 
reviewer,  Nancy  Wentzler,  Telephone 
202-395-6880,  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  Room  3208, 
NEOB,  Washington.  D.C.  20503. 

Any  member  of  the  public  who  wants 
to  comment  on  a  form  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

New  Collection 

Bureau  of  Labor  Statistics 
Permanent  Mass  Layoff  and  Plant 

Closing  Program 
Reports  1-3  and  Supplemental  Employer 

Information  Report 
BLS  428 
Quarterly 
State  or  local  governments:  business  or 

other  for-profit  organizations;  Federal 

agencies  or  employees:  non-profit 

institutions. 
1,141  responses;  29,725  hours;  4  forms. 

Section  462(e)  of  the  Job  Training 
Partnership  Aci  states  that  the  Secretary 
of  Labor  develop  and  maintain 
statistical  data  on  permanent  mass 
layoffs  and  plant  closings,  and  publish  a 
report  annually.  These  data  will  be  used 
to  study  the  causes  and  effects  of 
worker  dislocations. 
Employment  and  Training 

Administration  and  Office  of 

Veterans' 
Employment  and  Training 
Employment  Service  Program  Reporting 

System 
Quarterly 

State  or  Local  Governments 
52  respondents;  9,148  burden  hours;  no 

forms. 


The  Employment  Service  Progjpm 
Reporting  System  is  to  provide  data  on 
State  Public  Employment  Service 
Agency  program  activity  and 
expenditures,  including  services  to 
veterans,  for  use  at  the  Federal  level  by 
the  U.S.  Employment  Service,  WIN,  and 
Veterans'  Employment  and  Training 
Service  in  program  administration  and 
to  provide  reports  to  the  President  and 
Congress. 

Occupational  Safety  and  Health 

Administration 
Survey  of  Shipyards  to  Determine 

Impacts  of  Proposed 
Health  and  Safety  Standards 
OSHA-155 
One  time  survey 
Business  or  other  for-profit 

organizations 
Small  businesses 
125  respondents;  63  hours;  1  survey  form 

This  questioimaire  is  required  to 
collect  data  from  the  shipbuilding  and 
repairing  industry  relative  to  the 
development  of  a  Regulatory  Impact 
Analysis  and  Regulatory  Flexibility 
Analysis  of  the  proposed  industry 
standard. 

Reinstatement 

Occupational  Safety  and  Health 

Administration 
Telecommunication  Training  Record 
1218-0057,  OSHA  220 
Recordkeeping 
Businesses  or  other  for  profit;  small 

businesses  or  organizations 
100,000  respondents;  21,400  hours;  O 

forms 

This  regulation  requires 
telecommunications  employers  to 
provide  a  written  description  of  their 
training  program  to  ensure  that  existing 
programs  are  adequate.  The  written 
description  also  allows  employees  and 
OSHA  to  review  an  employer's  program 
to  determine  if  the  training  meets  the 
OSHA  standards. 

Signed  at  Washington.  D.C,  this  6th  day  of 
August,  1985. 

Paul  E.  LarMMi, 

Department  Clearance  Officer. 

[FR  Doc.  85-19007  Filed  8-8-85;  8:45  am] 

BILUNG  CODE  4510-26/4S10-3l>-lt 


Employment  and  Training 
Administration 

investigations  Regarding 
Certifications  of  EiigibMity  to  Apply  for 
Worker  Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221  (a) 
of  the  Trade  Act  of  1974  ("the  Act')  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221  (a)  of  the  Act 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  H 
Chapter  2.  of  the  Act  The  investigatioas 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  August  19. 1985. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  beknw. 
not  later  than  August  19, 1965. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance.  Employment  and  Training 
Administration.  U.S.  Department  of 
Labor.  601  D  Street  NW..  Washington. 
D.C.  20213. 

Signed  at  Washington.  D.C  this  31st  dajr 
of  July  1985. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Ad/uatment 
Assistance. 


Appendix 

Petitioner  Union/vKxkars  Of  former  workers  o(— 

Location 

Date 
received 

Dateol 
petition 

Polition  No. 

Arttclaa  produced 

Alate«.  Inc  (ACTWU) 

Crestviow,  FL 

7/19/85 
7/25/85 
7/24/85 
7/2/85 
7/12/85 
7/12/85 
7/22/BS 
7/19/85 
7/25/85 

7/15/85 
7/17/85 
7/22/85 
7/19/85 
7/5/85 
7/5/85 
7/15/85 
7/15/85 
7/17/85 

TA-W-16i02 
TA-W-16.203 
TA-W-1 6.204 
TA-W-16i05 
TA-W-16.206 
TA-W-16.207 
TA-W-16.208 
TA-W-16.209 
TA-W-16il0 

Msni  mrtmw— 

Goldstein  Footwear,  Inc.  (ACTWU) 

Kilbom,  Inc.  (workers) 

LTV  Steel  Co  (USWA) _.. 

Brooklyn,  NY _. 

Englewood,  CO 

eiyria.  OH 

Hailewood.  PA 

PittsboTBh.  PA 

Rensselaer.  IN 

OpeMka.  AL        _ 

Ladwsihoaa. 

Tubing  for  auto,  tann.  oil  induMrta*. 

Caition  steal  and  cartion  steal  products.     ■ 
Carbon  steal  and  cartnn  steal  products^ 
WM  unlta.  faeapsrs.  waniiy.  nwrar  tmmm. 
Unitornts.  aprons,  acuh  suila.  c»iai»»na  mmm. 
Cotton  terry  towets.  kMOwn  tomtit,  hand.  bMV  an*  MM- 
sage  towels. 

LTV  Steel  Co .  Pntsburgti  Works.  Soutti  (USWA) 

Nomiway  Products  Dwtsion  (Universal  Rundte)  (workers) 

Opeliha  M(g  Co<p  (ACTWU) 

Opelika  Mtg  Corp  (loorkera) 
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P8«bonar  Unon/aorkara  or  tormar  wofkars  a«— 


Roy«  Pints  Manutactuing  Co..  Inc.  (ACTWU).. 

«Vick»i«n  Piano  Plata  Co  (wortars) 

aCNR  Mnng  Co>p  .  Oyde  Mme  (UMWA) 

(Thai  Owvon  Co  (conipary) 

Graal  Waalam  Sugar  Co.  Mas) 

Gnm  \M«saam  Sugar  Co.  («i«ir») 

KM  Energy  Corp.  KM  #1  Mna  ftMt 

OMC  Johnson  (IMMA). - 


Appendix— Continued 


Location 


Parkaaia.  PA „ 

Spnngfiek).  OH , 

Fredercklovm.  PA. 

Dayton,  OH 

Bayard.  NE 

0»id.  CO - 

PNIippi.  WV — 

Waukagan.  IL. 


Data 
racarvad 


7/2S/B5 
7/23/85 
7/15/85 
7/24/85 
7/22/85 
7/8/85 
7/19/85 
7/24/85 


Oataof 
petition 


7/23/85 
7/12/85 

7/8/85 
7/22/85 

7/1/85 
8/28/85 
7/15/85 
7/22/85 


Petition  Na 


TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W. 


16.211 
16.212 
16.213 
16.214 
16,215 
16,216 
16.217 
16.216 


Anidei  produced 


Mens  suits  pants  and  men's  slacks. 

Piano  plale  castings 

Metakxgicai  coal. 

Valve  and  pump  castmga. 

Raw  sugar  beet. 

Raw  sugar  beets. 

Metakjrgical  coal 

Outtxiard  motors  and  die  castngt. 


(FR  Doc.  85-19008  Filed  8-8-85;  8:45  am) 

BILUNG  CODE  4519-30-M 


Fed«ral-State  UiMmptoyment 
Compensation  Program 
Unemployment  Irwurance  Program 
Letter  Interpreting  ttie  Work-Training 
and  Worlc-Relief  Exemption 

Correction 

In  FR  Doc.  85-17546  beginning  on  page 
30249  in  the  issue  of  Wednesday,  July 
24, 1985.  make  the  following  correction: 

On  page  30249,  third  column,  insert 
the  following  information  above  the  last 
paragraph: 

"(4)  The  jobs  do  not  displace  regularly 
employed  workers  or  impair  existing 
contracts  for  services." 

aiLUNQ  CODE  ISOS-OI-M 


Office  of  Pension  and  Welfare  Benefit 
Programs 

(Application  No.  D-5557  et  aL] 

Proposed  Exemptions;  Ttie  James  C. 
Soper,  Inc.  Portion  of  ttie  Ptiilllp  M. 
Jelley,  Inc.  Pension  Plan,  et  al. 

agency:  Office  of  Pension  and  Welfare 
Benefit  Programs,  Labor. 

action:  Notice  of  proposed  exemptions. 

summary:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Pendency,  within  45  days  from  the  date 
of  publication  of  this  Federal  Register 
Notice.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for  the 


writer's  interest  in  the  pending 
exemption. 

address:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Office  of 
Fiduciary  Standards.  Pension  and 
Welfare  Benefit  Programs,  Room  C- 
4528,  U.S.  Department  of  Labor.  200 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20216.  Attention:  Application  No. 
stated  in  each  Notice  of  Pendency.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  Pension  and 
Welfare  Benefit  Programs.  U.S. 
Department  of  Labor.  Room  N^677,  200 
Constitution  Avenue.  NW.,  Washington. 
D.C.  20216. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department  within 
15  days  of  the  date  of  publication  in  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  pendency 
of  the  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 

SUPPLEMENTARY  INFORMATION:  The 

proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Acat  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 
April  28. 1975).  Effective  December  31, 
1978.  section  102  of  Reorganization  Plan 
No.  4  of  1978  (43  FR  47713.  October  17. 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  Therefore,  these 
notices  of  pendency  are  issued  solely  by 
the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 


statement  of  the  facts  and 
representations. 

The  James  C.  Soper,  Inc.  Portion  of  the 
Philip  M.  Jelley.  Inc.  Pension  Plan  (the 
Plan)  Located  in  Oakland.  California 

(Application  No.  D-5557] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR  18471.  April  28, 1975).  If  the 
exemption  is  granted  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975  (c)(1)(A)  through  (E)  of  the  Code 
shall  not  apply  to  the  past  cash  sale  of 
certain  securities  to  the  Plan  by  Mr. 
James  C.  Soper,  at  the  prices  described 
in  this  notice  of  proposed  exemption, 
provided  such  prices  were  not  greater 
than  the  fair  market  value  of  the 
securities  on  the  dates  of  the  sales.* 
EFFECTIVE  DATE:  If  the  proposed 
exemption  is  granted,  it  will  be  effective 
January  24, 1983. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  benefit  plan 
with  one  participant,  Mr.  Soper.  Mr. 
Soper  is  also  one  of  the  two  trustees  of 
the  Plan.  Mr.  Soper  is  the  only 
shareholder  and  employee  of  the 
Employer.  Mr.  Soper  represents  that  in 
the  event  another  employee  every 
becomes  eligible  to  participate  in  the 
Plan,  a  separate  but  identical  plan  will 
be  established  for  such  employee,  so 
that  Mr.  Soper  will  be  the  only 
participant  affected  by  the  subject 
transactions. 

2.  On  January  24, 1983,  Mr.  Soper  sold 
400  shares  of  Eastman  Kodak  (Kodak) 
stock  to  the  Plan  for  $32,000.  On 
February  1, 1983,  he  sold  200  shares  of 
American  Home  Products  (AHP)  stock 


'  Since  Mr.  Soper  is  the  sole  stockholder  of  lames 
C.  Soper.  Inc.  (the  Employer)  and  the  only 
participant  in  the  Plan,  there  is  no  jurisdiction  under 
Title  1  of  the  Act  pursuant  to  29  CFR  2510.  5-3(b). 
However,  there  is  jurisdiction  under  Title  II  of  the 
Act  pursuant  to  section  4975  of  the  Code. 


to  the  Plan  for  $8,937.50.  On  February  2. 

1983.  he  sold  650  shares  of  Dupont  stock 
to  the  Plan  for  $25,837.50.  On  January  24, 

1984.  he  sold  200  shares  of  IBM 
Corporation  (IBM)  stock  to  the  Plan  for 
$23,362.50.  On  January  25. 1984,  he  sold 
205  shares  of  R.J.  Reynolds  (Reynolds) 
stock  to  the  Plan  for  $13,594.06.  On 
February  7. 1984.  he  sold  200  shares  of 
Emerson  Electric  (Emerson)  stock  to  the 
Plan  for  $12,725. 

3.  The  purchase  price  for  each  of  the 
securities  was  determined  to  be  the 
mean  between  the  high  and  low  prices 
at  which  such  security  was  traded  on 
the  transfer  date  in  question  as  reported 
in  the  Wall  Street  Journal.  The  Plan  paid 
cash  for  the  securities,  and  no  brokerage 
commissions  or  other  fees  were  paid  in 
connection  with  the  transactions. 

4.  The  Plan  had  total  assets  of 
$155,468  as  of  Febraury  1, 1983,  and  total 
assets  of  $253,271  as  of  February  1. 1984. 
Thus,  on  the  dates  of  their  respective 
acquisitions  the  Kodak  stock 
represented  approximately  21%  of  the 
plan's  assets,  the  APH  stock 
approximately  6%,  the  Dupont  stock 
approximately  17%.  the  Emerson  stock 
approximately  5%.  the  IBM  stock 
approximately  9%.  and  the  Reynolds 
stock  approximately  5%  of  the  Plan's 
assets.  All  the  securities  are  common 
stocks  listed  and  actively  traded  on  the 
New  York  Stock  Exchange,  and  all  are 
ranked  A+  in  quality  by  Standard  & 
Poor's  Corporation. 

5.  In  Summary,  the  applicant 
represents  that  the  subject  transactions 
satisfied  the  criteria  of  section  4975 
(c)(2)  of  the  Code  because:  1)  each  of  the 
securities  represented  less  than  25%  of 
the  Plan's  assets  at  the  time  of  its 
acquisition  and  is  listed  on  major 
securities  exchanges;  2)  The  sales  were 
all  one-time  transactions  for  cash,  and 
no  commissions  were  paid;  and  3)  Mr. 
Soper  is  the  only  Plan  participant  ever 
to  be  affected  by  the  transactions,  and 
he  as  Plan  trustee  determined  that  they 
were  appropriate  for  the  Plan  and  in  the 
Plan's  best  interest. 

Notice  to  Interested  Persons:  Because 
Mr.  Soper  is  the  sole  stockholder  of  the 
Employer  and  the  only  participant  in  the 
Plan,  it  has  been  determined  that  there 
is  no  need  to  distribute  the  notice  of 
proposed  exemption  to  interested 
person.  Comments  and  requests  for  a 
public  hearing  are  due  30  days  after  the 
publication  of  this  notice  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gary  H.  Lefkowitz  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 
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The  Penn  Central  Corporation 
Retirement  Flans  Master  Trust  (the 
Trust)  Located  in  New  York.  New  York 

(Application  No.  D-5959] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471.  April  28. 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a) 
and  406  (b)(1)  and  (b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  sale  by  The  Penn  Central 
Corporation  (the  Employer)  of  its 
interest  in  certain  coal  properties 
(including  rights  to  certain  minimum 
royalty  payments  under  a  lease  thereof) 
to  a  master  trust  (the  Trust)  in  which  the 
assets  of  the  twenty-four  defmed  beneHt 
pension  plans  (the  Plans)  maintained  by 
the  Employer  and  its  subsidiaries  are 
invested,  and  the  guarantee  by  the 
Employer  of  certain  minimum  royalty 
payments  under  a  lease  thereof; 
provided  that  the  price  paid  is  no  more 
than  the  fair  market  value  of  the 
properties  on  the  date  the  transactions 
is  consummated. 

Summary  of  Facts  and  Representations 

1.  The  Employer  is  a  diversified 
corporation  with  primary  interests  in 
electronics,  defense, 

telecommunications,  and  energy.  For  the 
nine  months  ended  September  30. 1984. 
the  Employer  and  its  consolidated 
subsidiaries  reported  net  sales  of  $1.9 
billion,  net  income  of  $131.0  million  and 
total  assets  of  $2.7  billion.  For  the  year 
ended  December  31. 1983,  the  Employer 
and  its  consolidated  subsidiaries 
reported  net  sales  of  $2.5  billion,  net 
income  of  $19.7  million,  and  total  assets 
of$2.9binion. 

2.  The  Plans  are  defined  benefit 
pension  plans  whose  assets  are  held  in 
the  Trust  by  The  Chase  Manhattan 
Bank.  N.A.,  New  York.  New  York,  as 
trustee  (the  Trustee).  The  Retirement 
Plans  Finance  Committee  of  the 
Employer  (the  Committee)  is  the  named 
fiduciary  with  respect  to  the 
management  and  control  of  the  assets  of 
each  of  the  Plans.  The  Committee  is 
comprised  of  senior  officers  of  the 
Employer  who  are  appointed  by  the 
Employer's  Board  of  Directors.  The 
Plans  have  approximately  27.796 
participants  in  total.  As  of  November  30. 
1984,  the  assets  in  the  Trust  had  an 
aggregate  fair  market  value  of 


approximately  $387  million,  divided  into 
twenty-five  separate  investment 
accounts.  Four  of  the  investment 
accounts  are  managed  by  independent 
investment  advisors,  six  are  managed 
by  the  Committee,  and  fifteen  consist  of 
insurance  contracts.  The  assets  held  in 
the  separate  investment  accounts 
(excluding  the  insurance  contracts)  are 
pooled  to  form  two  funds.  The  Near- 
Term  Fund,  intended  to  meet  the 
liquidity  needs  of  the  Plans,  has  an 
approximate  fair  maricet  value  of  $55 
million.  The  Long-Term  Fund  has  an 
approximate  fair  market  value  of  S273 
million.  Participating  Plans  may  hold 
interests  in  the  Long-Term  Fund,  the 
Near-Term  Fund,  and  insurance 
contracts.  As  of  this  date,  none  of  the 
assets  of  the  Trust  are  invested  in  any 
coal  property  or  royalty  interests. 

3.  Penn  Central  Properties  (PCP)  is  a 
wholly-owned  subsidiary  of  the 
Employer.  PCP,  incorporated  in  the 
Commonwealth  of  Pennsylvania,  is  a 
holding  company  for  aU  of  the 
Employer's  real  property  in  the 
Commonwealth  of  Pennsylvania.  POP  is 
the  beneHcial  owner  of  certain 
properties  which  consist  of 
approximately  26,000  acres  of  coal  ri^ts 
in  the  Pittsburgh  or  River  Seam  of  coal 
in  Greene  and  Washington  Counties. 
Peimsylvania  (the  Property).  The 
Property  contained  approximately432.8 
million  tons  of  recoverable  coal  as  of 
January  1. 1983.  The  Employer  retains 
record  title  to  the  Property  as  security 
under  a  Real  Estate  Sale  Agreement 
dated  December  29. 1982;  however,  all 
interests  in  the  Property  will  be 
transferred  to  the  Trust  under  the 
proposed  transaction.  The  Property  is 
subject  to  a  long-term  lease,  as  amended 
(the  Lease)  with  Conoco,  Inc.  (Conoco), 
a  wholly-owned  subsidiary  of  EJ. 
Dupont  de  Nemours  and  Comptmy 
(Dupont).'  Conoco  has  operations  in 
crude  oil  and  natural  gas,  petroleum 
products,  chemicals  and  coal.  Conoco's 
credit  ratings  as  determined  by  Moody's 
Investors  Services  and  Standard  & 
Poor's  Corporation  are  Aa  and  AA, 
respectively.  Neither  Conoco  nor  Dupont 
are  related  in  any  way,  directly  or 
indirectly,  to  the  Employer. 

4.  The  Lease  expires  on  March  31, 
2023  and  is  renewable  at  the  lessee's 
option  for  one  further  term  of  25  years.  It 


'  United  States  Steel  Corporation  was  the  origioal 
lessee  under  the  Lease.  In  transactions  unrelated  to 
the  present  proposal.  United  States  Steel 
Corporation  subleased  its  interest  to  Conoco  in  1981 
and  in  |une  1984  assigned  to  the  Employer  and  PCP 
its  interest  as  lessee  and  sublessor.  Under  the  terms 
of  the  assignment.  Conoco  is  obligated  directly  to 
PCP  to  perform  all  obligations  of  the  lessee  under 
the  [.ease,  including  the  payment  of  all  royalties. 
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permits  the  mining  and  removal  of  coal 
on  the  Property  by  Conoco.  Under  the 
Ledse,  Conoco  is  obligated  to  pay  all 
costs  associated  with  the  Property  and 
to  make  minimum  royalty  payments  to 
(he  lessor  commencing  in  the  second 
calendar  quarter  of  1983  and  ending 
with  the  first  calendar  quarter  of  the 
year  2023.  No  minimum  royalty 
payments  are  payable  for  the  additional 
25-year  term  if  Conoco  elects  to  renew 
the  lease.  The  minimum  royalty 
payments  are  due  quarterly  regardless 
of  whether  there  is  any  coal  production 
from  the  Property.  The  base  amount  of 
the  minimum  royalty  payments  is 
$150,000  per  calendar  quarter  and  is 
adjusted  upward  or  downward  quarterly 
(but  never  below  $150,000]  for  changes 
in  the  Producer  Price  Index,  Industrial 
Commodities  grouping  (the  PPI)  from  the 
June  1977  base  PPI  level.  The  most 
recent  quarterly  payment  received  for 
the  first  calendar  quarter  of  1985  was 
$248,844.  or  an  annuaUzed  amount  of 
approximately  $1  million.  The  Lease 
provides  that  Conoco's  obligation  to 
make  minimum  royalty  payments  is 
unconditional,  with  no  exceptions  for 
events  of  force  majeure,  except  in  the 
event  of  condemnation  under  the  power 
of  eminent  domain.  Additional  royalty 
payments  may  also  be  payable  by 
Conoco  pursuant  to  a  formula  based  on 
the  actual  amount  of  coal  mined; 
however,  because  Conoco  may  credit 
against  these  royalties  the  minimum 
royalty  payments  as  well  as  substantial 
advance  royalties  previously  paid  under 
the  Lease,  the  applicant  represents  that 
it  is  highly  unlikely  that  Conoco  will 
mine  sufficient  additional  coal  tonnage 
to  require  it  to  pay  any  additional 
royalty  payments.  Under  the  Lease, 
Conoco  is  responsible  for  paying  all 
property  taxes  and  assessments  and  is 
obligated  to  indemnify  and  hold 
harmless  the  lessor  from  any  claims 
resulting  from  Conoco's  use  or 
occupancy  of  the  Property  during  the 
term  of  the  Lease  or  out  of  any  condition 
of  the  Property  during  and  after  that 
term.  If  Conoco  defaults  in  the  timely 
payment  of  any  royalties  and  fails  to 
cure  within  30  days  after  the  lessor  has 
given  Conoco  written  notice,  or  defaults 
in  the  timely  performance  of  any  other 
material  obligation  and  fails  to  cure 
within  60  days  after  the  lessor  gives 
written  notice,  the  lessor  may  either 
terminate  the  Lease  and  recover  from 
Conoco  all  unpaid  royalty  payments 
which  accured  before  termination,  or 
not  terminate  the  Lease  and  recover 
from  Conoco  minimum  royalty 
payments,  plus  damages,  as  they 
become  due.  Except  in  the  event  of 
condemnation  or  default,  as  described 


above,  neither  party  may  terminate  the 
Lease  prior  to  the  end  of  its  term. 

5.  PCP  and  the  Employer  (together 
hereinafter  referred  to  as  the  Employei  ] 
request  an  exemption  for  the  proposed 
sale  to  the  Trust  of  all  of  their  rights, 
title  and  interest  in  the  Property  and 
under  the  Lease  for  cash  at  the 
appraised  fair  market  value  at  the  time 
of  sale.  The  Property  will  be  held  in  a 
separate  investment  account  which  will 
be  a  part  of  the  Long-Term  Fund.  Based 
on  the  Trust  values  as  of  November  30, 
1984,  the  Property  would  represent 
approximately  5.5%  of  the  assets  in  the 
Long-Term  Fund  and  3.9%  of  the  total 
assets  of  the  Trust.  The  applicant 
represents  that  the  Property  will  be 
purchased  with  existing  liquid  assets 
within  the  Long-Term  Fund,  and  that  the 
Employer  will  pay  all  fees  and  expenses 
related  to  the  proposed  sale.  After 
completing  the  sale,  the  Employer  will 
also  pay  the  costs  of  administering  the 
Property  to  the  extent  that  such  exceed 
an  average  of  $1,000  annually  exclusive 
of  trust  fees  and  appraisal  fees  relating 
to  any  resale  of  the  Property.  The 
Property  will  be  managed  by  the 
Committee  as  a  directed  investment 
account  in  the  Trust,  and  the  Committee 
will  monitor  the  receipt  of  payments 
from  Conoco  and  will  take  any 
appropriate  enforcement  action  against 
Conoco  if  Conoco  defaults  on  its 
obligations  under  the  Lease. 

6.  The  Employer  has  retained 
Paine  Webber  Incorporated 
(PaineWebber)  to  perform  an 
independent  appraisal  of  the  fair  market 
value  of  the  Property.  PaineWebber 
represents  that  it  has  had  no  other 
relationship  with  the  Employer  diuing 
the  past  five  years  except  for  brokerage 
commissions  paid  by  the  Trust  to  a 
PaineWebber  subsidiary  in  connection 
with  the  investment  of  assets  of 
participating  plans,  and  services  for 
certain  subsidiaries  of  the  Employer 
prior  to  their  acquisition  by  the 
Employer.  PaineWebber  has  determined 
that  the  fair  market  value  of  the 
Property  as  of  January  9. 1985  is  at  least 
$15,380,000.  In  valuing  the  Property, 
PaineWebber  analyzed  the  Lease  and 
the  minimum  royalty  payments 
thereunder,  the  creditworthiness  of  the 
ultimate  obligor,  the  liquidity  of  the 
asset,  and  the  risks  inherent  in  the 
transaction.  Any  residual  worth  of  the 
Property  at  the  expiration  of  the  Lease 
was  disregarded,  since  PaineWebber 
determined  that  the  present  value  of  any 
residual  worth  would  be  nominal.  Based 
upon  these  factors  and  its  experience  in 
valuing  similar  financial  instruments, 
PaineWebber  determined  that  a  real 
interest  rate  (i.e.,  a  rate  in  excess  of 


inflation)  of  6%  to  discount  future 
minimum  royalty  payments  under  the 
Lease  was  appropriate  in  valuing  the 
Property.*  Since  the  minimum  royalty 
payments  are  adjusted  according  to  the 
PPI,  PaineWebber  determined  that  the 
payments  could  be  valued  in  dollars  of 
equal  purchasing  power.  When  the 
stream  of  such  payments  is  discounted 
by  6%,  the  net  result  is  that  the  cash 
flow  stream  is  priced  to  yield  a  fixed 
real  rate  of  return  of  6%  if  held  through 
the  initial  term  of  the  Lease. 
PaineWebber  will  update  its  valuation 
of  the  Property  as  of  the  actual  date  of 
consummation  of  the  sale  in  accordance 
with  the  above  valuation  principles,  at 
which  point  the  update  evaluation  will 
be  reduced  by  a  discount  of  2%,  which 
discount  represents  an  estimate  of  the 
amount  of  a  private  placement  fee  or 
commission  which  the  Employer  would 
likely  incur  if  selling  the  Property  to  an 
unrelated  party.  The  Employer  has 
agreed  to  pay  to  the  Trust,  within  ten 
days  after  the  due  date  of  each  minimum 
royalty  payment,  the  amount,  if  any,  by 
which  the  base  minimum  royalty 
payment  utilized  by  PaineWebber  in  its 
updated  valuation  of  the  Property 
exceeds  the  minimum  royalty  payment 
paid  by  Conoco,  as  long  as  the  Trust 
holds  the  Property. 

PaineWebber  acknowledges  that  the 
market  for  the  Property  is  more  limited 
than  that  for  other  financial  obligations, 
but  represents  that  the  Property  could 
be  sold  to  insurance  companies  or  other 
pension  funds  at  the  price  it  has 
determined. 

7.  The  Employer  has  retained  Buck 
Pension  Fund  Services,  Inc.,  a  wholly- 
owned  subsidiary  of  Buck  Consultants, 
Inc..  to  act  as  the  independent  fiduciary 
(the  Independent  Fiduciary)  for  the 
Trust  with  regard  to  the  purchase  of  the 
Property.  The  Independent  Fiduciary 
represents  that  it  provides  investment 
supervision  services  primarily  to 
retirement  plan  sponsors,  including 
assistance  in  the  formulation  of 
investment  policies  and  evaluation  of 
investment  performance.  Its  clients  are 
responsible  for  retirement  plans  with 
assets  ranging  from  $10  million  to  $10 
billion.  The  Independent  Fiduciary 
represents  that  it  has  had  no  direct  or 
indirect  relationship  with  the  Employer 
or  its  subsidiaries  for  the  past  five  years, 
except  for  actuarial  consulting  services 


'PaineWebber  wai  reaponsible  in  1981  and  1983 
for  structuring,  pricing  and  marketing  the  San  |uan 
Coal  Trust  transaction,  which  involved  a  leasehold 
interest  in  certain  coal  pfoperties.  including  an 
inflation-indexed  stream  of  coal  royalty  pdyments. 
The  second  part  of  the  transaction,  which  closed  on 
June  30.  1983,  was  sold  tu  various  institutional 
investors  at  a  real  rate  of  return  of  S.5%. 
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provided  lo  iin  indiroci  suhsidiiiry  of  the 
Kmployor  for  which  fees  wc^n;  incurred 
of  $2,490  in  1983  and  $2.«K>4  in  19tt4.  The 
Indnpondenl  Fiducijiry  nolos  thiil. 
nllhough  real  rales  of  return  are 
currently  very  high,  historically  real 
rales  of  return  this  high  have  not 
persisted  for  extended  periods. 
Ihi^rcforc.  it  concludes  that  the 0%  real 
rale  of  return  provided  by  the  proposed 
transaction  is  acceptable  given  the 
extended  term  of  the  Lease.  The 
Independent  Fiduciary  has  determined 
that  an  inflation-indexed  investment  is 
appropriate  for  the  Trust  because  the 
liabilities  of  the  Participating  Plans  are 
al.so  impacted  by  inflation,  and  the 
inflation-indexed  feature  of  the 
investment  improves  the  diversification 
of  the  assets  in  the  Trust.  Finally,  the 
independent  Fiduciary  has  determined 
that,  although  this  investment  is 
relatively  illiquid,  it  would  not  have  an 
adverse  impact  on  the  financial  security 
or  liquidity  needs  of  the  Participating 
Plans.  The  Independent  Fiduciary 
therefore  concludes  that  the  proposed 
transaction  is  (i)  on  terms  at  least  as 
favorable  as  the  terms  that  an  unrelated 
third  party  would  receive  in  an  arm's- 
length  transaction,  (ii)  a  prudent 
investment  for  the  Trust,  and  (iii)  in  the 
best  interests  of  the  Participating  Plans 
and  their  participants  and  beneficiaries. 
9.  The  Trustee  has  agreed  to  monitor 
the  Trust's  receipt  of  the  cash  flow 
generated  from  the  I^roperty  and  the 
expenses  incurred  by  the  Trust  in 
administering  the  Property,  if  any 
minimum  royalty  payment  received  from 
Conoco  in  less  than  the  base  minimum 
royalty  payment  utilized  by 
l»aineWebber  in  its  updated  valuation  of 
the  Property,  or  if  no  payment  is 
received  from  Conoco,  theTrustee  will 
request  the  Employer  to  pay  to  the  Trust 
within  ten  (10)  days  after  the  due  date 
for  that  payment  the  amount  of  the  base 
minimum  royalty  payment  less  the 
amount,  if  any,  received  from  Conoco. 
The  Trustee  has  further  agreed  to  bill 
the  Employer  within  thirty  (30)  days 
after  the  end  of  each  calendar  year  for 
any  costs  in  excess  of  $1000  annually  on 
a  cumulative  basis  which  the  Plan  incurs 
in  administering  the  Property,  exclusive 
of  trust  fees  and  appraisal  fees  relating 
to  any  resale  of  the  Property.  The 
Trustee  acknowledges  that  it  is  a 
fiduciary  to  the  Trust  ••  and  agrees  to 


■*  In  iiddition  to  its  appoinln\ent  as  TiuslCf  for  the 
Trust,  the  Trustee  hag  certain  outstanding 
rt^lationships  with  the  Employer.  However,  the 
Truslep  represents  that  the  aggregate  credit  lines 
available  lo  the  Employer  and  its  subsidiaries  do 
not  constitute  more  than  1%  of  its  total  outstanding 
loans  and  that  the  demand  deposit  bank  accounts 
which  the  Employer  and  its  subsidiaries  currently 
maintain  do  not  aggregate  more  than  1%  of  the  total 


take  any  enforcement  action  against  the 
Employer  which  may  be  neces,sary  with 
respect  to  the  abovcmcntioned 
responsibilities.  As  discussed  above,  the 
Committee  will  retain  the  responsibility 
to  take  any  appropriate  enforcement 
action  against  Conoco  if  Conoco 
defaults  on  its  obligations  under  (he 
lease. 

10.  In  summary,  the  applicant 
represents  that  the  sale  of  the  Properly 
to  the  Trust  satisfies  the  statutory 
criteria  of  section  408(a)  of  the  Act 
because: 

(a)  the  value  of  the  Property  was 
determined  by  PaineWebber.  an 
independent  appraiser; 

(b)  the  Property  represents  a  relatively 
small  percentage  of  the  assets  of  the 
Trust: 

(c)  the  Property  will  provide  an 
inflation  hedge  for  the  Trust; 

(d)  Conoco,  the  ultimate  obligor  on  the 
Lease  to  which  the  I'roperty  is  subject, 
has  a  high  credit  rating; 

(e)  the  Employer  has  guaranteed  that 
the  Trust  will  receive  at  least  the  base 
minimum  royalty  payment  utilired  by 
PaineWebber  in  its  valuation  of  the 
Property:  and 

(f)  the  Independent  Fiduciary  has 
determined  that  the  proposed 
transaction  is  in  the  best  interests  of  the 
Participating  Plans  and  their 
participants  and  beneficiaries. 

For  Further  Information  Contact:  Ms. 
Linda  Shore  of  the  Department, 
telephone  (202)  523-«196.  (This  is  not  a 
toll-free  number.) 
Goldstein,  Ballen,  O'Rourke  &  Wildstein 

Target  Benefit  Plan  (the  Plan)  Located 

in  Passaic,  New  Jersey 
(Application  No.  D-6084| 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28. 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a). 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code  shall  not  apply,  effective  May  1, 
1985,  to  (1)  the  purchase  by  the  Plan  of  a 
parcel  of  real  property  (the  Property)  for 
the  benefit  of  Goldstein,  Ballen, 
O'Rourke  and  Wildstein,  P.A.  (the 
Employer),  the  sponsor  of  the  Plan;  (2)  a 


demand  deposit  bank  accounts  currently 
maintained  with  it. 


lease  of  the  Property  by  the  Plan  lo  the 
Employer  and  (3)  (he  potential  purchase 
of  the  Property  by  the  Employer  from  (he 
Plan  pursuan(  to  a  provision  in  such 
lease;  provided  that  all  terms  of  such 
(ransactions  are  at  least  as  favorable  to 
the  Plan  as  those  which  the  Plan  could 
obtain  in  arm's-length  transactions  with 
unrelated  parties. 

Effective  Date:  If  granted  this 
exemption  will  be  effective  May  1, 1985. 

Summary  of  facts  and  representatives 

1.  The  Plan  is  a  tar^gct  i)enefi(  pension 
plan  with  nine  participants  and  total 
assets  of  $1,300,000  as  of  |une  30, 1965. 
The  Employer  is  a  New  Jersey 
professional  corporation,  a  law  nrm 
located  in  Passaic.  New  Jersey.  The 
trustees  of  the  Plan  are  Howard  Ballen 
and  Paul  O'Rourke  (the  Trustees),  each 
of  whom  is  an  employee  and  principal 
stockholder  of  the  Employer. 

2.  The  Property  is  a  parking  lot 
located  at  the  comer  of  Garden  Street 
and  Howe  Avenue  in  Passaic.  New 
Jersey,  situated  on  the  opposite  end  of 
the  block  from  the  building  presently 
occupied  by  the  Employer  on  Howe 
Avenue.  The  Properly  is  an  irregularly 
shaped  paved  lot,  approximately  100 
feet  long  and  51  feel  wide  at  its 
narrowest  point  and  88  feet  wide  at  its 
widest  point.  The  Property  provides  20 
unobstructed  parking  spaces  and  two 
obstructed  spaces  and  is  bound  on  two 
sides  by  buildings  and  on  the  other  side 
two  sides  by  a  four-fool  chain  link  fence 
with  gates  for  ingress  and  egress.  Early 
in  1985  the  Property  was  offered  for  sale 
by  its  owner  at  that  time,  Robert  Taylor, 
who  is  unrelated  to  the  Plan  and  the 
Employer.  The  Trustees  determined  that 
the  Plan's  purchase  of  the  Property  and 
its  lease  to  the  Employer  would  be  an 
appropriate  investment  for  the  Plan,  as 
the  Plan  held  no  investments  in  real 
property  and  the  Employer  was  in  need 
of  parking  facilities.  The  Trustees 
investigated  the  Plan's  potential 
purchase  of  the  Property  and  its 
potential  lease  to  the  Employer  under 
current  market  conditions  and 
determined  that  such  an  investment 
could  provide  the  Plan  with  a  "cash-on- 
cash"  return  in  excess  of  17  percent. 
Pursuant  to  this  determination,  prior  to 
March  14, 1985  the  Trustees  submitted  to 
the  Department  a  request  to  permit 
effective  May  1, 1985.  Ihe  Plan's 
purchase  of  the  Property  and  its 
immediate  lease  to  the  Employer. 

3.  Prior  to  May  1. 1985.  the  Trustees 
appointed  James  F.  Doran  (Doran).  Vice 
President  and  Loan  Officer  of  the  Trust 
Company  of  New  Jersey  (the  Bank),  to 
act  as  an  independent  fiduciary  on 
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behalf  of  the  Wan  and  to  represent  the 
Plan  for  all  purposes  with  respect  to  the 
proposed  purchase  of  the  Property  and 
its  lease  to  the  Employer.  Doran 
represents  that  he  is  independent  of  and 
unn;lated  to  the  Employer  and  that  he  is 
sufTiciently  experienced  to  act  as  an 
independent  fiduciary  on  behalf  of  the 
Plan  in  this  matter.  Doran  also 
represents  that  there  are  no 
relationships  between  the  Bank  and  the 
Plan  or  the  Employer.  As  the  May  1, 
1985  closing  date  under  the  contract 
approached,  Doran  undertook  a  review 
and  analysis  uf  the  propo.sed  transaction 
on  t>ehalf  of  the  Plan  to  determine 
whether  it  was  in  the  Plan's  best 
interests.  Included  in  this  review  and 
analysis  was  Doran's  consideration  of 
the  particular  terms  of  the  lease  (the 
Lease)  which  the  Employer  was  offering, 
which  would  commence  on  May  1. 1985 
commensurate  with  the  closing  of  the 
contract  and  the  Plan's  purchase  of  the 
Property.  Having  determined  that  both 
the  Plan's  investment  in  the  Property 
and  its  lease  as  proposed  to  the 
Employer  would  be  in  the  best  interests 
of  the  Plan.  Doran  approved  and 
oversaw  the  Plan's  purchase  of  the 
Property  for  a  purchase  price  of  $70,000 
pursuant  to  the  contract  and  the 
execution  of  the  Lease  on  May  1, 1985. 
The  Trustees  are  requesting  an 
exemption,  effective  May  1, 1985,  of  the 
Plan's  purchase  of  the  Property  and  the 
Lease  of  the  Property  to  the  Employer 
under  the  terms  and  conditions 
described  herein. 

4.  The  interests  of  the  Plan  under  the 
Lease  are  represented  for  all  purposes 
by  Doran.  The  Lease  is  a  triple  net  lease 
under  which  the  Employer  pays  all  real 
property  taxes  and  all  costs  of  utilities, 
maintenance  and  repairs.  The  Lease 
requires  the  Employer  to  provide  public 
liability  insurance  on  the  Property  in  an 
amount  acceptable  to  Doran.  The  Lease 
has  an  initial  term  of  five  years  and  is 
renewable  for  two  additional  five-year 
terms  upon  agreement  by  Doran.  Rental 
during  the  initial  term  is  set  at  $1,000  per 
month,  such  amount  having  been 
determined  by  Doran  to  be  no  less  than 
the  fair  market  rental  value  of  the 
Property.  Doran  represents  that  his 
investigation  of  the  Property's  fair 
market  rental  value  reveals  that  the 
initial  rental  under  the  Lease  is 
approximately  twice  the  rentals  charged 
for  comparable  parking  space  in  the 
vicinity  of  the  Property  and  results  in  a 
rental  rate  in  excess  of  $45.00  per 
parking  space  per  month.  The  Lease 
provides  that  rental  during  each  renewal 
term,  if  any,  shall  be  the  greater  of:  (1) 
$1,000  per  month,  or  (2)  the  fair  market 
rental  value  of  the  Property  on  each 


renewal  date  as  determined  by  a 
qualified  appraiser  selected  by  Doran. 
The  Lease  contains  a  provision  (the  Put) 
which  provides  that  at  the  expiration  of 
the  renewal  terms,  or  upon  expiration  of 
the  initial  term  if  not  renewed,  Doran 
may  require  the  Employer  to  purchase 
the  Property  from  the  Plan  for  cash  in 
the  amount  of  the  greater  of  (1)  $70,000. 
or  (2)  the  fair  market  value  of  the 
I^operty  at  the  time  of  such  sale  as 
determined  by  a  qualified  appraiser 
selected  by  Doran.  Any  sale  under  the 
Put  will  occur  without  any  commissions 
or  other  sales  costs  to  the  Plan.  Doran 
represents  that  he  would  approve  the 
Plan's  sale  of  the  Property  to  the 
Employer  only  after  his  specific 
determination  that  such  sale  would  be 
the  most  prudent  course  of  action  for  the 
Plan  in  light  of  all  potential  alternative 
uses  and  dispositions  of  the  Property  by 
the  Plan.  The  Trustees  are  requesting 
that  the  exemption  proposed  herein  will 
permit  the  Plan's  potential  sale  of  the 
Property  to  the  Employer  pursuant  to  an 
exercise  of  the  Put. 

5.  In  summary,  the  applicants 
represent  that  the  criteria  of  section 
408(a)  are  satisfied  in  the  past  and 
proposed  transactions  described  herein 
for  the  following  reasons:  (1)  The 
interests  of  the  Plan  have  been  and  will 
be  represented  by  Doran,  an 
independent  fiduciary  who  reviewed, 
approved  and  oversaw  the  Plan's 
purchase  of  the  Property  and  its  Lease 
to  the  Employer  and  who  has 
determined  that  the  proposed 
continuation  of  the  Lease  as  described 
herein  will  be  in  the  best  interests  of  the 
Plan;  (2)  The  rentals  under  the  Lease 
ensure  the  Plan  a  return  on  its 
investment  in  the  Property  of  no  less 
than  the  Property's  fair  market  rental 
value  and  initial  rentals,  according  to 
Doran,  are  substantially  in  excess  of  the 
Property's  current  fair  market  rental 
value;  (3)  The  Lease  is  a  triple  net  lease 
providing  the  Plan  a  return  which  is  net 
of  all  expenses  related  to  the  Property; 
(4)  Under  the  Lease  the  Plan  may  require 
the  Employer  to  purchase  the  Property 
from  the  Plan  at  the  expiration  of  the 
renewal  terms,  or  the  initial  term  if  not 
renewed;  and  (5)  The  Employer's 
potential  purchase  of  the  Property 
pursuant  to  the  Put  will  provide  the  Plan 
with  the  greater  of  the  Plan's  original 
purchase  price  for  the  Property  or  the 
appraised  fair  market  value  of  the 
Property,  with  no  sales  costs  or 
expenses  to  be  borne  by  the  Plan. 

For  Further  Information  Contact:  Mr. 
Ronald  Willett  of  the  Department, 
telephone  (202)  523-^194.  (This  is  not  a 
toll-free  number.) 


General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1 )  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act:  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  arc  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  D.C.,  this  6th  day  of 
August,  1985. 
Elliot  I.  Oaniel. 

Assistant  Administrator  for  Regulations  and 

Interpretations.  Office  of  Pension  and 

Welfare  Benefit  Programs,  U.S.  Deportment  of 

Labor 

[FR  Doc.  B5~18968  Filed  &-6-.65;  8:45  am) 
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(Prohtbitod  Transaction  Exwnptlen  8&-131; 
Exemption  Application  No.  D-5S36  at  aL] 

Grant  of  Indivlduai  Exemptions; 
Watkins  Master  Trust  et  al. 

agency:  Office  of  Pension  and  Welfare 

Benefit  Programs,  Labor. 

ACTION:  Grant  of  individual  exemptions. 

summary:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Notices  were  published  in  the  Federal 
RegistCT  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representatives 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington,  D.C.  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department.  In  addition  the 
notices  stated  that  any  interested  person 
might  submit  a  written  request  that  a 
public  hearing  be  held  (where 
appropriate).  The  applicants  have 
represented  that  they  have  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  public 
comments  and  no  requests  for  a  hearing, 
unless  otherwise  stated,  were  received 
by  the  Department. 

The  notices  of  pendency  were  issued 
and  the  exemptions  are  being  granted 
solely  by  the  Department  because, 
effective  December  31. 1978,  section  102 
of  Reorgdnization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17, 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 
April  28, 1975),  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 


Watkins  Master  Trust  (the  Trust) 
Located  in  Atlanta,  Georgia 

[Prohibited  Transaction  Exemption  85-131; 
Exemption  Application  No.  D-S836) 

Exemption 

I1ie  restrictions  of  sections  406(a), 
406(b)(1).  406(b)(2)  and  407(a)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply, 
effective  March  29. 1985.  to  (1)  the 
leasing  of  certain  improved  real 
property  (the  Property)  by  the  Trust  to 
Watkins  Associated  Industries.  Inc. 
(Watkins),  a  party  in  interest  with 
respect  to  the  plans  participating  in  the 
Trust;  and  (2)  the  possible  cash 
purchase  of  the  Trust's  interest  in  the 
Property  by  Watkins,  provided  that  the 
terms  and  conditions  of  the  lease  and 
any  subsequent  purchase  are  not  less 
favorable  to  the  Trust  than  those 
obtainable  in  like  transactions  between 
unrelated  parties. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  June 
7, 1985  at  50  FR  24067. 

Effective  Date:  The  exemption  is 
effective  March  29, 1985. 

For  Further  Information  Contact:  Ms. 
Katherine  D.  Lewis  of  the  Department, 
telephone  (202)  52^-8882.  (This  is  not  a 
toll-free  number.) 

Pension  Plan  of  Wertbeim  ft  Co,  Inc. 
(the  Plan)  Located  in  New  York,  New 
York 

(Prohibited  Transaction  Exemption  85-132; 
Exemption  Application  Na  D-5929] 

Exemption 

The  restrictions  of  section  406(a)  and 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  contribution 
of  a  certain  debt  obligation  (the  Note), 
as  described  in  the  notice  of  proposed 
exemption,  to  the  Plan  by  Wertheim  & 
Co..  Inc.  (the  Employer),  provided  that 
the  Note  is  valued  at  its  fair  market 
value  at  the  time  it  is  contributed. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  April 
2, 1985,  at  50  FR  13103. 

Written  Comments 

In  response  to  inquiries  made 
following  the  pubication  of  the  notice  of 
proposed  exemption,  the  Employer  and 


Moore,  Juran  and  Company,  Inc. 
(Moore-Juran)  submitted  additional 
information  to  the  Department. 

The  Employer  states  that  the  Plan's 
Investment  Committee  (the  Committee) 
discussed  the  proposed  transaction  in  at 
least  three  meetings  and  that 
subsequent  to  the  Committee's 
consideration  of  the  proposed 
transaction,  an  exemption  application 
was  filed  with  the  Department  and 
Moore-Juran  was  engaged  to  represent 
the  Plan. 

In  its  submission  Moore-Juran.  the 
Plan's  independent  fiduciary  with 
respect  to  the  transaction,  states  that  the 
Note,  which  had  been  described  as  a 
zero  coupon  obligation,  is  not  a  pure 
"zero  coupon  obligation"  since  it 
provides  for  payments  to  begin  in  the 
year  2(XX)  and  will  not  be  fully  paid  off 
until  the  year  2019. 

Moore-Juran  also  commented  on  its 
role  as  the  Man's  independent  fiduciary 
and  the  factors  it  considered  during  its 
evaluation  of  the  proposed  transaction 
on  behalf  of  the  Plan.  Moore-Juran 
states  that  it  has  and  is  continuing  to 
comply  with  its  duties  and 
responsibilities  as  an  independent 
fiduciary.  Moore-Juran  states  that  it  is  a 
fiduciary  with  respect  to  the  proposed 
transaction  under  section  3(21)(A)  of  the 
Act  as  it  is  rendering  investment  advice 
to  the  Plan  regarding  the  Note.  As  such. 
Modre-Juran  has  accepted  responsibility 
for  independently  determining  whether 
th  Plan's  acceptance  of  the  Note  is  in  the 
interests  of  the  Plan  and  its  participants 
and  beneficiaries,  and  protective  of  the 
rights  of  its  participants  and 
beneficiaries  within  the  meaning  of 
section  408(a)  of  the  Act.  Moore-Juran 
further  states  that  in  making  its 
independent  determination,  it  has  and 
will  maintain  its  fiduciary  duty  of 
loyalty  to  the  Plan  under  section 
404(a)(1)(A)  of  the  Act  by  discharging  its 
duties  solely  in  the  interest  of  the  Plan's 
participants  and  beneficiaries  and  for 
the  exclusive  purpose  of  providing 
benefits  to  participants  and  their 
beneficiaries  and  defraying  reasonable 
expenses  of  administering  the  Plan. 

Moore-Juran  again  states,  as  stated  in 
their  prior  letters  regarding  the 
application,  that  it  has  drawn  upon  its 
considerable  experience  in  the  private 
placement  of  securities  in  valuing  ttie 
Note  and  will  act  in  conformity  with 
section  404(a)(1)(B)  of  the  Act  by 
discharging  its  investment  duties  «rith 
the  care,  skill,  prudence,  and  diligence 
that  a  prudent  man  acting  in  a  like 
capacity  and  familiar  with  such  matters 
would  use  in  the  conduct  of  an 
enterprise  of  like  character  and  with  like 
aims.  Moore-Juran  also  states  that  it  has 
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and  will  continue  to  give  appropriate 
consideration  to  any  facts  which  have  a 
bearing  on  its  determinations,  so  as  to 
comply  with  its  flduciary  duties  under 
the  Act.  In  particular,  Moore-Juran 
states  that  it  focused  on  the  following 
factors  during  its  consideration  of  the 
proposed  transaction:  (1)  The  yield  and 
payment  schedule  of  the  Note:  (2)  the 
security  for  the  Note;  (3)  the 
marketability  of  the  Note;  and  (4)  the 
diversiHcation  of  the  Plan's  assets. 

Based  upon  the  above,  Moore-Juran 
states  that  it  believes  that  the  Plan's 
acceptance  of  the  Note  is  in  the  best 
interests  of  the  Plan  and  its  participants 
and  beneficiaries  and  that  the  Note  is  an 
adequately  secured  and  prudent 
investment  for  the  Plan.  Moore-Juran 
will  also  revalue  the  Note  and 
reconsider  its  determinations  on  the 
date  the  Note  is  contributed  to  the  Plan. 
In  addition.  Moore-Juran  states  that  it 
understands  that  as  a  fiduciary  it  is 
subject  to  liability  under  the  Act  in  the 
event  it  breaches  its  flduciary  duties 
under  the  Act. 

Moore-Juran  further  states  that  its 
letters  dated  January  24, 1985.  and 
February  25. 1985  (before  the  notice  of 
proposed  exemption  was  published  in 
the  Federal  Register],  clearly  indicate 
that  it  was  aware  of  its  role  as  the  Iran's 
independent  fiduciary  for  the 
transaction.  Moore-Juran  specifically 
takes  note  of  its  letter  of  January  24  in 
which  it  explicitly  states  that  it  had 
been  advised  and  understood  the 
fiduciary  nature  of  its  undertaking. 

After  consideration  of  the  entire 
record,  the  Department  has  determined 
to  grant  the  requested  exemption. 

For  Further  Information  Contact:  Mr. 
C.E.  Beaver  of  the  Department, 
telephone  (202)  523-7901.  (This  is  not  a 
toll-free  number.) 

The  Citizens  and  Southern  Corporation 
Pension  Plan  (the  Plan)  Located  in 
Columbia,  South  Carolina 

[Prohibited  Transaction  Exemption  85-133; 
Exemption  Application  No.  D-6093] 

Exemption 

The  restrictions  of  section  406(a),  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  sale  by  the 
Plan  of  several  parcels  of  real  property 
(the  Property)  to  a  joint  venture 
comprised  of  Edens  &  Avant  and  third 
panies,  for  $2,075,000  in  cash,  provided 
such  amount  is  not  less  than  the  fair 
market  value  of  the  Property  on  the  date 
of  the  sale. 

For  a  more  complete  statement  of  the 


facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  June 
7. 1985  at  50  FR  24068. 

For  Further  Information  Contact:  Mr. 
Gary  Lefkowitz  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number). 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  act  and/or  section 
4975(c)(2]  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  Hduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act:  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  prousions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transitional  rules.  Furthermore,  the  fact 
that  a  transaction  is  subject  to  an 
administrative  or  statutory'  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction. 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington,  D.C.,  this  6fh  day  of 
August.  1985. 

Elliot  I.  Daniel. 

Assistant  Administrator  for  Regulations  and 
Interpretations.  Office  of  Pension  and 
Welfare  Benefit  Programs.  U.S.  Department  of 
Labor 

|FR  Doc.  85-18969  Filed  8-8-85:  8:45  am] 
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Occupational  Safety  and  Health 
Adminiatratlon 

Oregon  State  Standards;  Approval 

1.  Background.  Part  1953  of  Title  29, 
Code  of  Federal  Regulations  prescribes 
procedures  under  section  18  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (hereinafter  called  the  Act)  by 
which  the  Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  Regional 
Administrator]  under  a  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary]  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  Part  1902. 
On  December  28, 1972,  notice  was 
published  in  the  Federal  Register  (37  FR 
28628)  of  the  approval  of  the  Oregon 
plan  and  the  adoption  of  Subpart  D  to 
Part  1952  containing  the  decision. 

The  Oregon  plan  provides  for  the 
adoption  of  State  standards  which  are  at 
least  as  effective  as  comparable  Federal 
standards  promulgated  under  section  6 
of  the  Act.  Section  1953.20  provides  that 
where  any  alteration  in  the  Federal 
program  could  have  an  adverse  impact 
on  the  "at  least  as  effective  as"  status  of 
the  State  program,  a  program  change 
supplement  to  a  State  plan  shall  be 
required. 

In  response  to  Federal  standards 
changes,  the  State  has  submitted  by 
letter  dated  November  16, 1984.  from 
William  J.  Brown,  Director,  to  James  W. 
Lake.  Regional  Administrator,  and 
incorporated  as  part  of  the  plan,  an 
amendment  to  State  rules  comparable  to 
29  CFR  1910.177,  Servicing  of  Single- 
piece  and  Multi-piece  Rim  Wheels 
(amended)  as  published  in  the  Federal 
Register  (49  FR  4338)  on  February  3, 
1984. 

Regional  review  revealed 
discrepancies  in  the  scope  portion  of  the 
standard  relating  to  erroneous 
references  to  State  standards.  The 
submission  was  returned  to  the  State  on 
December  11, 1984,  for  corrective  action. 

On  March  13. 1985.  the  State 
resubmitted  the  amendment  and  an 
amendment  correcting  the  previoulsy 
identified  errors  in  the  scope. 

These  State  standards,  which  were 
originally  contained  in  OAR  437-56-055 
through  437-56-070,  received  OSHA 
approval  and  notice  to  that  effect  was 
published  in  the  Federal  Register  (45  FR 
74104)  on  November  7, 1980. 

On  July  10, 1984,  the  Notice  of 
Proposed  Amendment  of  Rules  was 
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mailed  to  those  persons  on  the  State's 
mailing  list  established  pursuant  to  OAR 
436-90-505.  The  Notice  was  published  in 
the  State  Administrative  Rules  Bulletin 
on  July  15. 1984.  Subsequently  the 
proposed  amendment  to  correct  the 
scope  of  the  amended  standard  was 
mailed  to  those  on  the  Workers' 
Compensation  Department  mailing  list 
on  December  31. 1984.  pursuant  to  OAR 
436-90-505  and  to  those  on  the 
Department's  distribution  mailing  list  as 
their  interest  appeared.  Both  actions 
failed  to  elicit  requests  for  a  public 
hearing.  The  State's  rules  pertaining  to 
Servicing  of  Single-piece  and  Multi- 
piece  Rim  Wheels  were  adopted  on 
February  22. 1985.  effective  March  1. 
1985.  The  corrections  amendment  was 
adopted  on  February  21. 1985.  effective 
March  1. 1985. 

2.  Decision.  Having  reviewed  the 
State  submission  in  comparison  with  the 
Federal  standards,  it  has  been 
determined  that  the  State  standards 
amendment  is  substantially  idenitcal  to 
the  comparable  Federal  standards 
amendment.  The  State  has  added  the 
term  restraint  chain  to  OAR  437-56- 
005(19)  in  response  to  29  CFR 
1910.177(b).  "Restraining  Device".  Other 
differences  are  the  incorporation  of  the 
State's  rule  numbering  sytem,  references 
to  other  State  rules,  and  editorial 
changes.  The  above  State  standard  has 
been  reviewed  and  compared  with  the 
relevant  Federal  standard  and  OSHA 
has  determined  that  the  State  standard 
is  at  least  as  effective  as  the  comparable 
Federal  standard,  as  required  by  section 
18(c)(2)  of  the  Act.  OSHA  has  also 
determined  that  the  differences  between 
the  State  and  Federal  standards  are 
minimal  and  that  the  standards  are  thus 
substantially  identical.  OSHA  therefore 
approves  this  standard;  however,  the 
right  to  reconsider  this  approval  is 
reserved  should  substantial  objections 
be  submitted  to  the  Assistant  Secretary. 

3.  Location  of  Supplement  for 
Inspection  and  Copying.  A  copy  of  the 
standards  supplement,  along  with  the 
approved  plan,  may  be  inspected  and 
copied  during  normal  business  hours  at 
the  following  locations:  Office  of  the 
Regional  Administrator,  Occupational 
Safety  and  Health  Administration, 
Room  6003,  Federal  Office  Building,  909 
First  Avenue,  Seattle.  Washington, 
98174;  Workers'  Compensation  Board, 
Labor  and  Industries  Building,  Salem. 
Oregon  97310;  and  the  Office  of  State 
Programs,  Room  N-3476.  200 
Constitution  Avenue  NW..  Washington, 
D.C.  20210. 

4.  Public  Participation.  Under  29  CFR 
1953.2(c)  the  Assistant  Secretary  may 
prescribe  alternative  procedures  to 


expedite  the  review  process  or  for  other 
good  cause  which  may  be  consistent 
with  applicable  laws.  Thie  Assistant 
Secretary  finds  that  good  cause  exists 
for  not  publishing  the  supplement  to  the 
Oregon  plan  as  a  proposed  change  and 
making  the  Regional  Administrator's 
approval  effective  upon  publication  for 
the  following  reason: 

The  amended  sections  of  the  State's 
rules  are  substantially  identical  to  those 
amended  by  the  Federal  standard  which 
were  promulgated  in  accordance  with 
Federal  law  including  meeting 
requirements  for  public  participation. 
The  standards  were  adopted  in 
accordance  with  the  procedural 
requirement  of  State  law  which  included 
opportunity  for  public  comment  and 
further  public  participation  would  be 
repetitious. 

This  decision  is  effective  August  9. 
1985. 

(Sec.  16,  Pub.  L  91-596.  84  Stat.  1608  (29 
U.S.C.  667)) 

Signed  at  Seattle.  Washington,  this  16th 
day  of  July  1965. 

lames  W.  Laka, 

Regional  A  dministrator. 

[FR  Doc.  85-19009  Filed  8-8-85:  8:45  am] 
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Wage  and  Hour  Division 

Memorandum  of  Understanding 
Between  the  State  of  IMarytand  and  ttie 
U.S.  Departnf>ent  of  Labor 

AGENCY:  Wage  and  Hour  Division, 

Labor. 

ACTION:  Notice. 

SUMMARY:  The  Commissioner  of  the 
Maryland  Department  of  Labor  and 
Industry  has  requested  that  the 
assistance  of  the  Wage  and  Hour 
Division,  Employment  Standards 
Administration,  United  States 
Department  of  Labor  be  continued  in 
implementing  Section  80B(E)  of  Article 
100  of  the  Annotated  Code  of  Maryland. 
The  section  reads  as  follows: 

(E)  The  Commissioner  shall  make  all 
practicable  efforts  to  minimize  the 
duplication  of  registration  requirements  and 
enforcement  procedures  under  this  subtitle 
and  applicable  federal  laws.  This  shall  be 
accomplished  by  execution  of  an  agreement 
between  the  Commissioner  and  the  Secretary 
of  the  U.S.  Department  of  Labor  which 
establishes  a  cooperative  program  to 
coordinate  the  registration  and  enforcement 
activities  of  the  Commissioner  authorized 
under  this  subtitle  with  coextensive  federal 
programs  administered  by  the  Department  of 
Labor.  The  provisions  of  this  subtitle  may  not 
be  enforced  until  the  agreement  required 
under  this  section  is  executed.  The 
Commissioner  may  accept  grants  of  money 


from  the  federal  government  or  any  other 
source  to  effectuate  the  purposes  of  this 
subtitle. 

Pursuant  to  the  Farm  Labor 
Contractor  Registration  Act.  as 
amended.  7  U.S.C  2041  et  seq..  the 
Wage  and  Hour  Division,  on  December 
30, 1982.  entered  into  a  Memorandum  of 
Understanding  with  the  Maryland 
Department  of  Labor  and  Industry.  On 
April  14. 1983.  the  Federal  Farm  Labor 
Contractor  Registration  Act  was 
replaced  by  the  Migrant  and  Seasonal 
Agricultural  Worker  Protection  Act  (29 
U.S.C.  1801  et  seq.).  A  new 
Memorandum  of  Understanding  for  the 
purpose  of  continuing  assistance  to  the 
Commission  as  provided  by  section 
80B(E)  of  the  State  law  was  entered  into 
on  May  15, 1965.  between  the  Maryland 
Department  of  Labor  and  Industry  and 
the  Wage  and  Hour  Division  and  the 
1982  Memorandum  has  been 
superceded.  The  new  Memorandum  sets 
forth  the  respective  agencies'  efforts  in 
coordinating  registration  and 
enforcement  activities  with  respect  to 
farm  labor  contractors. 

Copies  of  the  Memorandum  of 
Understanding  are  available  at  the  \iS. 
Department  of  Labor. 

FOR  RJRTHER  INFORMATION  CONTACT: 

Herbert  J.  Cohen.  Deputy  Administrator. 

Wage  and  Hour  Division.  Employment 
Standards  Administration.  Room  S- 
3502,  Department  of  Labor  Building.  200 
Constitution  Avenue.  N.W^  Washington. 
D.C,  20210.  telephone  No.  202-523-8305. 

Signed  at  Washington.  D.C  this  6th  day  of 
August  1985. 
Herl>ert  J.  Cohen. 

Deputy  Administrator,  Wage  and  Hour 
Division,  U.S.  D^xtrtment  of  Labor 

Susan  Meisinger 

Deputy  Under  Secretary  for  Employment 
Standards,  U.S.  Department  of  Labor. 
[FR  Doc.  85-19010  Filed  8-6-85;  8:45  am] 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meeting;  Media  Arts  Advisory  Panel 

Pursuant  to  section  10(8)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Media  Arts 
Advisory  Panel  (Media  Art  Centers 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  August  26-28, 1985, 
from  9:00  a.m.-5:30  pjn.  in  Room  716  of 
the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue  NW.,  Washington. 
DC. 
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If  time  permits,  a  portion  of  this 
meeting  will  be  open  to  the  public  on 
August  28, 1985.  from  4:30  p.m.-5:30  p.m. 
to  discuss  Guidelines. 

The  remaining  sessions  of  this 
meeting  on  August  26-27, 1985,  from  9K)0 
a.m.-5:30  p.m.  and  on  August  28, 1985, 
from  9:00  a.m.-4:30  p.m.  are  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  Hnancial  assistance 
under  the  National  Foundation  on  the 
Arts  and  Humanities  Act  of  1965,  as 
amended,  including  discussion  of 
information  given  in  confidence  to  the 
agency  by  grant  applicants.  In 
accordance  with  the  determination  of 
the  Chairman  published  in  the  Federal 
Register  of  February  13, 1980,  these 
sessions  will  be  closed  to  the  public 
pursuant  to  subsections  (c)  (4),  (6)  and 
9(b)  of  section  552b  of  Title  5,  United 
States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark,  Advisory  Conunittee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5433. 

Dated:  August  5, 1985. 
lohnROnk. 

Director.  Office  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
(FR  Doc.  85-18914  Filed  8-8-85:  8:45  am] 

MLUNQ  COOe  7SS7-Ot-« 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  PaiMl  for  Oc«an  Sciences 
Research;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act.  as  amended. 
Pub.  L  92-463,  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Panel  for  Ocean  Sciences 
Research. 

Date  and  time:  August  28,  27,  28,  29.  and  30, 
1985:  8:30  a.m.-6:00  p.m. 

Place:  Room*  523,  eza  1141, 1242A  and 
1242a  National  Science  Foundation.  1800  G 
Street  NW.,  Washington,  D.C  20550. 

Type  of  meeting:  Closed. 

Contact  person:  Dr.  Rotjcrt  E.  Wall.  Head. 
Ocean  Sciences  Research  Section.  Room  611, 
National  Science  Foundation,  Washington. 
D.C.  20550,  telephone  (202)  357-7924. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  support  for 
research  in  Oceanography. 

Agenda:  To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information;  financial  data,  such  as  salaries, 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 


These  matters  are  within  exemptions  (4)  and 
(8)  of  U.S.C.  552b  (c).  Government  in  the 
Sunshine  Act. 

Authority  to  close  meeting:  This 
determination  was  made  by  the  Committee 
Management  Officer  pursuant  to  provisions 
of  section  10(d)  of  Pub.  L  92-463.  The 
Committee  Management  Officer  was 
delegated  the  authority  to  make  such 
determinations  by  the  Director,  NSF,  on  July 
6.1979. 

M.  Rebecca  Winkler, 
Committee  Management  Officer. 
August  6. 1985. 
[FR  Doc  85-18877  Filed  8-8-85:  8:45  am) 

MLLMO  COOC  7S95-01-II 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards,  Joint  Subcommittees  on 
Emergency  Core  Cooling  Systems  and 
Fluid  Dynamics;  Meeting 

The  ACRS  Subcommittees  on 
Emergency  Core  Cooling  Systems  and 
Fluid  Dynamics  will  hold  a  joint  meeting 
on  August  27, 1985.  Room  1046,  at  1717  H 
Street.  NW,  Washington,  DC. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 
Tuesday.  August  27,  1985—8:30  a.m. 
until  the  conclusion  of  business 

The  Subcommittee  will  review:  (1) 
The  status  of  the  hydrodynamic  loads 
issue  for  plants  with  Mark  I-III 
containments;  (2)  the  AEOD  report  on 
Interfacing  LOCAs;  (3)  the 
implementation  proposal  for  resolution 
of  USI  A-43;  "Containment  Emergency 
Sump  Performance;"  (4)  results  of 
calculations  of  the  Davis  Besse  feed- 
and-bleed  capability;  and  (5)  ECCS- 
related  issues  of  on-going  concern  to 
NRR. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman:  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittees,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 


considered  during  the  balance  of  the 
meeting. 

The  Subcommittees  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Paul  Boehnert  (telephone  202/634-3267) 
between  8:15  a.m.  and  5:00  p.m.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  which  may 
have  occurred. 

Dated:  August  6, 1985. 
Morton  W.  Libarkin, 

Assistant  Executive  Director  for  Project 

Review. 

[FR  Doc.  85-19011  Filed  8-8-85:  8:45  amj 

BILLING  COO€  75«H>1-« 


Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  on  State  of 
Nuclear  Power  Safety;  Meeting 

The  ACRS  Subcommittee  on  State  of 
Nuclear  Power  Safety  will  hold  a 
meeting  on  August  29, 1985,  at  the  Best 
Western  Airport  Park  Hotel,  600  South 
Prairie  Street,  Inglewood,  CA. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Thursday.  August  29.  1965—8:30  a.m. 
until  the  conclusion  of  business 

The  Subcommittee  will  discuss  a  draft 
subcommittee  report. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  meeting,  the  Subcommittee 
will  exchange  views  rogarding  matters 
pertaining  to  the  draft  Subcommittee 
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report  on  the  state  of  nuclear  power 
safety. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Anthony  Cappucci  (telephone  202/634- 
3267)  between  8:15  a.m.  and  5;00  p.m. 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  which  may 
have  occurred. 

Dated:  August  6, 1985. 

Morton  W.  Libarkin. 

Assistant  Executive  Director  for  Project 
Review. 

(FR  Doc.  85-19012  Filed  8-8-85;  8:45  am] 

BtLUNQ  COOe  7590-01-M 


(Docket  Nos.  50-348  and  50-364] 

Alabama  Power  Co.  (Joseph  M.  Farley 
Nuclear  Plant,  Unit  Nos.  1  and  2);  Order 
Modifying  License  Confirming 
Additional  Licensee  Commitments  on 
Emergency  Response  Capability 

I 

Alabama  Power  Company  (the 
licensee  or  APCo)  is  the  holder  of 
Facility  Operating  License  Nos.  NPF-2 
and  NPF-8  which  authorizes  the 
operation  of  the  Farley  Nuclear  Plant, 
Unit  Nos.  1  and  2  (the  facility)  at  steady- 
state  power  levels  not  in  excess  of  2652 
megawatts  thermal.  The  facility  consists 
of  two  pressurized  water  reactors 
(PWR's)  located  at  the  licensee  site  near 
the  City  of  Dothan,  Alabama. 

II 

Following  the  accident  at  Three  Mile 
Island  Unit  No.  2  (TMI-2)  on  March  28, 
1979,  the  Nuclear  Regulatory 
Commission  (NRC)  staff  developed  a 
number  of  proposed  requirements  to  be 
implemented  on  operating  reactors  and 
on  plants  under  construction.  These 
requirements  include  Operational 
Safety,  Siting  and  Design,  and 
Emergency  Preparedness  and  are 
intended  to  provide  substantial 
additional  protection  in  the  operation  of 
nuclear  facilities  and  significant 
upgrading  of  emergency  response 
capability  based  on  the  experience  from 
the  accident  at  TMI-2  and  the  official 
studies  and  investigations  of  the 
accident.  The  requirements  are  set  forth 
in  NUREG-0737,  "Clarification  of  TMI 
Action  Plan  Requirements,"  and  in 
Supplement  1  to  NUREG-0737, 


"Requirements  for  Emergency  Response 
Capability."  Among  these  requirements 
are  a  number  of  items  consisting  of 
emergency  response  facility  operability, 
emergency  procedure  implementation, 
addition  of  instrumentation,  possible 
control  room  design  modification,  and 
specific  information  to  be  submitted. 

On  December  17, 1982,  a  letter 
(Generic  Letter  82-33)  was  sent  to  all 
licensees  of  operating  reactors, 
applicants  for  operating  licenses,  and 
holders  of  construction  permits 
enclosing  Supplement  1  to  NUREG-0737. 
In  this  letter  operating  reactor  licensees 
and  holders  of  construction  permits 
were  requested  to  furnish  the  following 
information,  pursuant  to  10  CFR  50.54(f), 
no  later  than  April  15, 1983: 

(1)  A  proposed  schedule  for 
completing  each  of  the  basic 
requirements  for  the  items  identified  in 
Supplement  1  to  NUREG-0737,  and 

(2)  A  description  of  plans  for  phased 
implementation  and  integration  of 
emergency  response  activities  including 
training. 

Ill 

APCo  responded  to  Generic  Letter  82- 
33  by  letter  dated  April  15, 1983.  By 
letters  dated  August  5,  September  22, 
and  December  15, 1983,  and  April  6,  and 
19, 1984,  APCo  modified  several  dates  as 
a  result  of  negotiations  with  the  NRC 
staff.  In  these  submittals,  APCo  made 
commitments  to  complete  the  basic 
requirements.  APCo's  commitments 
included:  (1)  Dates  for  providing 
required  submittals  to  the  NRC,  (2)  dates 
for  implementing  certain  requirements, 
and  (3)  a  schedule  for  providing 
implementation  dates  for  other 
requirements.  The  staff  found  that  these 
dates  were  reasonable  and  achievable 
dates  for  meeting  the  Commission 
requirements  and  concluded  that  the 
schedule  proposed  by  the  licensee 
would  provide  timely  upgrading  of  the 
licensee's  emergency  response 
capability.  On  June  12, 1984,  the  NRC 
issued  "Order  Confirming  Licensee 
Commitments  on  Emergency  Capability" 
which  confirmed  APCo's  Commitments. 

IV 

The  June  12, 1984.  Order  stated  that 
for  those  requirements  for  which  APCo 
committed  to  a  schedule  for  providing 
implementation  dates,  those  dates 
would  be  reviewed,  negotiated  and 
confirmed  by  a  subsequent  order.  In 
conformance  with  the  milestones  in  the 
June  12, 1984  Order,  the  licensee 
provided  additional  completion 
schedules  by  letter  dated  November  30, 
1984  for  the  following  requirements: 

1.  Safety  Parameter  Display  System 
(SPDS). 


lb.  SPDS  fully  operational  and 
operators  trained. 

2.  Detailed  Control  Room  Design 
Review  (DCRDR). 

2b.  Submit  a  summary  report  to  the 
NRC  including  a  proposed  schedule  for 
implementation. 

3.  Emergency  Repsonse  Facilities 
(ERFs). 

3a.  Technical  Support  Center  fully 
functional. 

3b.  Operational  Support  Center  fully 
functional. 

3c.  Emergency  Operations  Center  fully 
functional. 

The  attached  Table  summarizing 
APCo's  additional  schedular 
commitments  for  the  above  items  was 
developed  by  the  NRC  staff  from  the 
information  provided  by  APCo. 

The  NRC  staff  finds  that  these  dates 
are  reasonable  and  achievable  dates  for 
meeting  the  Commission  requirements. 
The  NRC  staff  concludes  that  the 
schedule  proposed  by  the  licensee  will 
provide  timely  upgrading  of  the 
licensee's  emergency  response 
capability. 

In  view  of  the  foregoing,  I  have 
determined  that  the  implementation  of 
APCo's  commitments  are  required  in  the 
interest  of  the  public  health  and  safety 
and  should,  therefore,  be  confinned  by 
an  immediately  effective  Order. 


Accordingly,  pursuant  to  Sections  103. 
161i,  1610  and  182  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  and  the 
Commission's  regulations  in  10  CFR 
2.204  and  10  CFR  Part  50,  It  is  hereby 
ordered,  effective  immediately,  that 
licenses  NPF-2  and  NPF-8  are  modified 
to  provide  that  the  licensee  shall: 

Implement  the  specific  items 
described  in  the  Attachment  to  this 
ORDER  in  the  manner  described  in 
APCo's  submittal  noted  in  Section  IV 
herein  no  later  than  the  dates  in  the 
Attachment. 

Extension  of  time  for  completing  these 
items  may  be  granted  by  the  Director, 
Division  of  Licensing,  for  good  cause 
shown. 

The  licensee  or  any  other  person  with 
an  adversely  affected  interest  may 
request  a  hearing  on  this  Order  within 
20  days  of  the  date  of  publication  of  this 
Order  in  the  Federal  Register.  Any 
request  for  a  hearing  should  be 
addressed  to  the  Director,  Office  of 
Nuclear  Reactor  Regulation,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C  20555.  A  copy  should 
be  sent  to  the  Executive  Legal  Director 
at  the  same  adress.  A  request  for 
hearing  shall  not  stay  the  immediate 
effectiveness  of  this  order. 
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If  a  hearing  is  to  be  held,  the 
Commission  will  issue  ai) Order 
designating  the  time  and  place  of  any 
such  hearing. 

if  a  hearing  is  held  concerning  this 
Order,  the  issue  to  be  considered  at  the 
hearing  shall  be  whether  the  licensee 
should  comply  with  the  requirements  set 
forth  in  Section  V  of  this  Order. 


This  Order  is  effective  upon  issuance. 

For  the  Nuclear  Regulatory  Commission. 

Dated  in  Bethesda.  Maryland,  this  27th  day 
of  )uly.  198S. 
Hugh  L  Thompson,  |r. 

Director.  Division  of  Licensing,  Office  of 
Nuclear  Reactor  Regulation. 


Joseph  M.  Farley  Nuci£ar  Plant  Units  l  and  2  Licensee's  Additional  Commitments  on 

Supplement  1  to  NUREG-0737 


T«| 


1.    SaMy   Pvametar   Display 
System  (SPOS) 

2      Detiriad     Control     Room 
Desgn  Roweo  (DCROR) 

3.  Emergency  Heipome  Facik- 
bes  (ERFs) 


ReQuramenls 


lb  SPOS  tuny  operational  and  opera- 
I      torsi 


Lioeneee's  com^latnn  acttedula  |or  ttatwa) 


2b  Submit  a  aunmary  rapon  to  Itic 
NRC  nduding  a  proposed  schedule 
lor  Mipiemantabort. 

Sa.    Tacftncal    Support    Center    hji 


Sb.  OoaratiorMi  Support  Center  hjlly 


Sc    Emergency    Operaliona    FaciMy 

kity  functional. 


March  1968  Oral  1  Mh  flO 

October  1 987  Unrt  2  5lti  RO 

October  1966  S'^i  year  goal  date  botti  units 

4lh  Quanar  1866  Both  UnW: 


ERTt  fully  operational  October  1962  a«  ilKmrn 
during  1963  Enwitenoy  OnN.  Inalal  SPOS  w 
TecXnical  Support  CerMar  and  complete  ERF  dis- 
play  plan  modMicabona. ' 

Mwch  1968  Um  1  8th  RO  ■ 

October  1987  lint  2  5lh  RO  ■ 

October  1966  3W  year  goal  date  both  ui«s  ■ 


'Appkeato 


Sa.Sba>idSc 


|FR  Doc.  85-19013  Filed  8-8-85:  8:45  am] 

MLUNG  CODE  75WM>t-ll 


Regulatory  Guide;  Issuance  and 

Availability 

The  Nuclear  Regulatory  Conunission 
has  issued  a  revision  to  a  guide  in  its 
Regulatory  Guide  Series.  This  series  has 
been  developed  to  describe  and  make 
available  to  the  public  methods 
acceptable  to  the  NRC  staff  of 
implementing  specific  parts  of  the 
Commission's  regulations  and,  in  some 
cases,  to  delineate  techniques  used  by 
the  staff  in  evaluating  specific  problems 
or  postidated  accidents  and  to  provide 
guidance  to  applicants  concerning 
certain  of  the  information  needed  by  the 
staff  in  its  review  of  applications  for 
permits  and  licenses. 

Regulatory  Guide  1.28,  Revision  3, 
"Quality  Assurance  Program 
Requirements  (Design  and 
Construction]."  describes  a  method 
acceptable  to  the  NRC  staff  for 
complying  with  the  provisions  of 
Appendix  B  of  10  CFR  Part  50  with 
regard  to  establishing  and  implementing 
the  requisite  quality  assurance  program 
for  the  design  and  construction  of 
nuclear  power  plants.  The  guide 
endorses,  with  certain  additions  and 
modifications.  ANSI/ASME  NQA-1- 
1963.  "Quality  Assurance  Program 
Requirements  for  Nuclear  Power 
Plants."  and  the  ANSI/ASME  NQA-la- 
1983  Addenda. 


Comments  and  suggestions  in 
connection  with:  (1]  Items  for  inclusion 
in  guides  currently  being  developed  or 
(2]  improvement  in  all  published  guides 
are  encouraged  at  any  time.  Comments 
should  be  sent  to  the  Secretary  of  the 
Commission.  U.S.  Nuclear  Regulatory 
Commission.  Washingtoa  DC  20555. 
Attention:  Docketing  and  Service 
Branch. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW., 
Washington,  D.C.  Copies  of  active 
guides  may  be  purchased  at  the  current 
Government  Printing  Office  price.  A 
subscription  service  for  future  guides  in 
specific  divisions  is  available  through 
the  Government  Printing  Office. 
Information  on  the  subscription  service 
and  current  prices  may  be  obtained  by 
writing  to  the  U.S.  Nuclear  Regulatory 
Commission.  Washington.  D.C.  20555, 
Attention:  Publications  Sales  Manager. 

(5  U.S.C.  552(a)) 

Dated  at  Silver  Spring.  Maryland,  this  5th 
day  of  August  1985. 

For  the  Nuclear  Regulatory  Commission. 
Robert  B.  MinogiM, 

Director,  Office  of  Nuclear  Regulatory 

Research. 

[FR  Doc.  85-19014  Filed  8-8-65;  8:45  am] 

BILUNO  CODE  7590-01-M 


POSTAL  RATE  COMMISSION 
Complaint  of  Tri-Parish  Journal,  Inc. 

|Docl(etNo.C85-21 

August  S.  1985. 

Notice  is  hereby  given  that  a  Hearing 
will  be  held  on  August  28, 1985,  at  9:30 
a.m..  Hearing  Room,  Postal  Rate 
Commission,  1333  H  Street  NW., 
Washington,  DC,  in  the  matter  of  the 
proceeding  of  Tri-Parish  Journal.  Inc..  in 
Docket  No.  C85-2. 
Charles  L.  Clapp, 
Secretary. 
[FR  Doc.  85-18912  Filed  8-8-85:  8:45  am) 

BtLLINQ  CODE  77tS-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  of  Office  of 
Management  and  Budget 

Agency  Clearance  Officer:  Kenneth  A. 
Fogash.  (202)  272-2142. 

Upon  written  request  copy  available 
from:  Securities  and  Exchange 
Commission.  Office  of  Consumer 
Affairs,  Washington,  D.C.  20549. 

Extension 

Form  1.  Form  1-A.  -270-13 
Rule  6a-2,  Form  l-A-270-18 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.],  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  0MB 
approval  the  following  Rule/Forms 
under  the  Securities  Exchange  Act  of 
1934  (15  U.S.C.  78  e/se?.): 
Rule  6a-2 — requires  the  annual  filing  on 
Form  1-A  amendments  to  Form  1. 
Statement  Filed  in  Applying  for 
Registration  or  Exemption  as  a 
National  Securities  Exchange; 
Form  1  and  1-A — application  for  or 
exemption  from  registration  as  a 
national  securities  exchange,  and 
amendment  to  such  registration  or 
exemption  statement. 

Submit  comments  to  0MB  Desk 
Officer:  Ms.  Katie  Lewin  (202)  395-7231. 
Office  of  Information  and  Regulatory 
Affairs.  Room  3235  NEOB,  Washington. 
DC.  20503. 
John  Wheeler. 
Secretary. 
August  5. 1985. 
(FR  Doc.  85-18878  Filed  8-6-85:  8:45  amj 
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[Release  No.  (35-23780;  70-7055] 

New  England  Energy  Inc.;  Proposed 
Investment  in  Oil  and  Gas  Drilling 
Venture 

August  2. 1985. 

New  England  Energy  Incorporated 
JC'NEEl").  25  Research  Drive. 
Westborough.  Massachusetts  01581,  the 
fuel  supply  subsidiary  of  New  England 
Electric  System  ("NEES").  a  registered 
holding  company,  has  filed  an 
application  with  the  Commission  subject 
to  sections  9(a)  and  10  of  the  Public 
Utility  Holding  Company  Act  of  1935 
("Act"). 

NEEI  is  engaged  in  various  activities 
relating  to  fuel  supply  for  the  NEES 
system  including  participation  in 
ventures  for  exploration,  development 
and  production  of  oil  and  gas,  the 
conversion  of  such  production,  and  the 
sale  of  fuel  oil  to  its  affiliate,  New 
England  Power  Company  ("NEP").  NEEI 
is  also  authorized  to  engage  in  fuel 
procurement  and  inventory  transactions, 
and  transportation  of  fuel  for  NEP.  NEP 
is  the  generation  and  transmission 
subsidiary  of  the  NEES  system  and 
provides  electric  energy  at  wholesale 
principally  to  the  retail  operating 
companies  within  the  NEES  system. 

Since  October.  1974  NEEI  has 
participated  in  most  of  its  oil  and  gas 
exploration  and  development  through  its 
partnership  with  Samedan.  a  subsidiary 
of  Noble  Affiliates.  Inc.  ("Partnership"). 
The  NEEI-Samedan  partnership 
agreement  ("Partnership  Agreement") 
provides  for  capital  contributions  by  the 
partners  to  be  used  to  pay  the  costs  and 
expenses  of  the  Partnership.  NEEI  pays 
a  disproportionate  share  of  the  costs  of 
exploration  to  compensate  Samedan  for 
its  accumulated  geological  and 
geophysical  work  in  evaluating 
prospects,  as  well  as  for  management 
and  expertise  in  running  the  Partnership 
as  managing  partner.  The  partners  share 
equally  the  development  and  production 
costs  for  successful  prospects.  The 
Partnership  Agreement  assigns  to 
Samedan.  as  managing  partner, 
responsibility  for  selecting  new 
prospects  for  exploration  and  for 
exploring  and  developing  those 
prospects.  As  amended  February  5, 1985. 
the  Partnership  Agreement  provides  for 
Phase  I  during  which  the  Partnership 
continues  to  participate  annually  in  new 
oil  and  gas  prospects,  and  upon 
expiration  of  Phase  I,  for  Phase  II.  Under 
Phase  II,  the  Partnership  would  cease  to 
participate  in  new  oil  and  gas  prospects, 
and  Samedan  would  continue  to  manage 
the  exploration,  development  and 
production  of  oil  and  gas  prospects 
initiated  during  Phase  I  (Phase  I 


Prospects).  NEEI  is  committed  during 
Phase  II  to  continue  to  pay  its  share  of 
expenses  for  exploration,  development 
and  production  of  Phase  I  Prospects. 
NEEI  estimates  that  these  commitments 
will  total  approximately  $200  million  at 
December  31. 1985.  Phase  I  expires 
December  31. 1985  unless  NEEI  elects  on 
60  days'  notice  to  Samedan  to  extend 
the  expiration  date  to  December  31, 
1986. 

Under  the  Partnership  Agreement, 
each  partner  owns  a  50%  interest  in 
Partnership  property.  Subject  to  certain 
rights  of  election  by  NEEI  described 
below,  Samedan  is  required  annually  to 
place  into  the  Partnership  100%  of  any 
and  all  interests  which  it  or  any  of  its 
affiliates  may  acquire  in  new  oil  and  gas 
properties  located  in.  or  offshore  of,  the 
continental  United  States  (including 
Alaska).  NEEI  may  elect  to  reduce  this 
percentage  for  any  calendar  year  subject 
to  the  conditions  that  (i)  the  percentage 
may  not  be  reduced  below  50%;  and  (ii) 
the  percentage  as  most  recently  reduced 
in  any  year  remains  in  effect  until 
further  reduced,  and  may  not  be 
increased  without  the  agreement  of 
Samedan.  NEEI  elected  to  reduce  the 
percentage  to  80%  for  prospects  initiated 
in  1984,  giving  NEEI  a  40%  interest  in 
such  prospects,  and  to  the  minimum  of 
50%  for  prospects  initiated  in  1985. 
giving  NEEI  a  25%  interest  in  such 
prospects.  Thus,  the  percentage  of 
participation  is  currently  at  the  50% 
minimum  and  may  not  be  further 
reduced.  It  may  be  increased  with  the 
agreement  of  Samedan.  NEEI  proposes 
that  the  Partnership  maintain  this  50% 
minimum  level  of  participation  in  1986. 

Through  December  31, 1984,  NEEI  had 
invested  approximately  $714  million  in 
oil  and  gas  exploration  and 
development.  The  investment  has 
resulted  in  the  discovery  of  42.4  million 
equivalent  barrels  of  proved  and 
probable  reserves.  This  Figure  includes 
9.1  million  equivalent  barrels  already 
produced.  Revenue  associated  with  this 
production  has  totaled  approximately 
$187  million. 

On  the  basis  of  Samedan's 
projections,  NEEI  estimates  that  its 
share  of  expenses  in  1986  for 
exploration  and  development  of  all 
projects  initiated  through  Decemeber  31, 
1985,  will  be  approximately  $70  million 
for  development. 

NEEI  proposed  to  elect  to  extend 
Phase  I  of  the  Partnership  Agreement 
through  December  31, 1986,  and  thereby 
to  have  the  Partnership  participate  in 
new  prospects  initiated  by  Samedan 
during  1986  (1986  Prospects).  It  also 
proposes  to  elect  that  the  Partnership 
maintain  its  present  minimum 


participation  level  of  50%  (25%  for  NEEI) 
in  the  1986  Prospects  undertaken  by 
Samedan.  NEEI  estimates  that  at  this 
participation  level,  expenditures  in  1986 
for  exploration  and  development  of  the 
1986  Prospects  will  total  approximately 
$15  million. 

The  foregoing  estimates  show  an 
estimated  total  investment  in  the 
Partnership  during  1986  of  $85  million.  In 
order  to  provide  for  contingencies,  such 
as  unexpected  exploration  success 
leading  to  higher  development 
expenditures,  NEEI  requests  authority  in 
1986  to  invest  in  the  Partnership  up  to 
$105  million  for  all  purposes  of  the 
partnership's  oil  and  gas  program. 

Although  at  present  the  fossil  fuel 
generation  of  the  NEES  system  is  almost 
entirely  fueled  by  oil  and  coal,  three 
small  generating  units  located  in 
Providence,  Rhode  Island  have  the 
ability  to  bum  natural  gas  as  well  as 
residual  oil,  and  gas  is  burned  in  these 
units  currenUy  when  it  is  available  from 
a  local  distribution  company. 
Furthermore,  preliminary  engineering 
work  is  now  underway  to  determine  the 
costs  of  converting  an  additional 
generating  unit  in  Providence  to  natural 
gas.  The  three  units,  on  average,  bum 
about  30  million  cubic  feet  of  gas  per 
day;  and  the  other  unit,  if  converted, 
would  bum  an  additional  20  million 
cubic  feet  per  day.  In  addition  to  the 
Providence  units,  serious  consideration 
is  being  given  to  converting  to  gas  two 
large  generating  units  presently  fired  by 
oil,  one  at  NEP's  Brayton  Point 
generating  station  in  Somerset, 
Massachusetts,  and  one  at  the  Salem 
Harbor  station  in  Salem.  Massachusetts. 

To  date,  pipeline  transportation  rates, 
plus  the  inability  or  unwillingness  of 
pipelines  to  carry  NEEI  gas,  have 
prevented  use  of  NEEI  gas  as  fuel  for  the 
NEES  system.  However,  changes  now 
underway  in  nattiral  gas  markets, 
together  with  related  changes  in  the 
practices  and  rates  of  natural  gas 
pipeline  companies  have  improved  the 
outlook  for  economic  transportation  to 
NEES  companies  of  NEEI  gas  from  the 
southwest.  Discussions  have  been  held 
and  are  continuing  with  a  local 
distribution  company  in  Providence  as 
well  as  pipelines  connecting  to  the 
southwest  seeking  definitive 
arrangements  for  transportation  of  gas 
to  the  units  in  Providence. 

NEEI  proposes  to  finance  its  1986 
investments  in  the  Partnership  from 
internally  generated  funds  and  from: 

A.  Bank  Loan:  By  order  dated  April  8. 
1985  (HCAR  No.  23658).  the  Commission 
authorized  NEEI  to  amend  its  credit 
agreement  with  Bank  of  Montreal,  New 
York  Branch,  and  Citibank.  N.A.  (the 
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"New  Bank  Loaa").  The  terms  of  the 
New  Bank  Loan  provide  for  borrowings 
by  NEEl  under  the  revolving  credit 
pmrtion  up  to  a  total  outstanding  of  $450 
million  through  at  least  December  31. 
1969  and  may  be  increased  to  $500 
million  with  the  addition  of  another 
bank.  Total  borrowings  by  NEEI  at 
December  31, 1984  were  $350  milli<Mi. 

B.  f^ES  Investment:  In  its  order  dated 
April  8, 1985  approving  the  New  Bank 
Loan,  the  Commission  also  extended 
through  the  term  of  the  New  Bank  Loan 
the  authority  for  NEES  to  invest  up  to 
$45  million  in  NEEI  through  acquisition 
of  subordinated  notes  or  common  stock. 
As  of  December  31. 1984.  the  total  of 
outstanding  common  stock  and  NEEI 
subordinated  notes  issued  to  NEES  was 
approximately  $43  million.  NEES  and 
NEEI  currently  have  pending  before  the 
Commission  an  application  requesting 
authority,  among  other  things,  to  have 
NEES  invest  up  to  an  additional  $50 
million  in  NEEI  (HCAR  No.  23346].  This 
application  also  proposes  modifications 
in  the  Pricing  Pohcy  associated  with  the 
oil  and  gas  program. 

The  application  is  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  August  29, 1985.  to  the 
Secretary,  Securities  and  Exchange 
Commission,  Washington,  D.C.  20549, 
and  serve  a  copy  on  the  applicants  at 
the  addresses  specified  above.  Proof  of 
service  (by  affidavit  or,  in  case  of  an 
attorney  at  law.  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  idenfify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
application,  as  filed  or  as  it  may  be 
amended,  may  be  granted. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
|ohn  Whe«ler. 
Secretcuy. 
|FR  Doc.  85-18879  Filed  8-8-B5:  8:45  am) 
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Western  Massachusetts  Electric  Co^ 
Proposal  to  Issue  and  Sell  Rrst 
Mortgage  Bonds 

August  2, 1985. 

Western  Massachusetts  Electric 
Company  ("WMECO"),  174  Brush  Hill 
Avenue,  West  Springfield, 
Massachusetts  01088,  an  electric  utility 
subsidiary  of  Northeast  utilities  ("NU"), 
a  registered  holding  company,  has  filed 
an  application-declaration  pursuant  to 
sections  6(a).  7,  and  9(c)  of  the  Public 
Utility  Holding  Company  Act  of  1935 
and  Rules  40  and  SO  thereunder. 

WMECO  proposes  to  issue  and  sell  up 
to  $50,000,000  of  first  mortgage  bonds 
("Bonds"),  for  the  best  price  obtainable, 
in  one  or  two  series,  no  later  than 
December  31. 1986.  The  Bonds  of  any 
series  would  have  a  maturity  of  not  less 
than  three  nor  more  than  thirty  years. 
The  Bonds  will  be  issued  imder  the  First 
Mortgage  Indenture  and  Deed  of  Trust 
(Mortgage  Indenture)  and  in  the  case  of 
each  series  of  bonds,  by  a  supplemental 
indenture,  setting  out  the  terms  of  the 
Bonds. 

The  terms  applicable  to  each  series  of 
the  Bonds  will  include  a  provision  that 
none  of  the  Bonds  of  such  series  shall  be 
redeemed  at  the  applicable  optional 
redemption  price  prior  to  a  date  in  1990 
or  1991  (approximately  five  years  after 
issuance],  if  such  redemption  is  for  the 
purpose  of  or  in  anticipation  of 
refunding  such  Bonds  through  the  use, 
directly  or  indirectly,  of  funds  borrowed 
by  the  Company  at  an  effective  cost  to 
the  Company  of  less  than  the  effective 
interest  cost  to  the  Company  of  the 
Bonds.  If  the  Bonds  have  a  maturity  of 
less  than  five  years,  they  cannot  be 
refunded  during  the  life  of  the  Bonds 
with  funds  borrowed  by  the  Company  at 
lower  effective  interest  rate. 

WMECO  will  use  the  net  proceeds 
from  the  issue  and  sale  of  the  Bonds  to 
redeem  all  or  part  of  its  Series  N  First 
Mortgage  Bonds  ("Series  N")  or  its 
Series  O  First  Mortgage  ("Series  O").  or 
both  ("High  Coupon  Bonds").  Series  N 
has  a  due  date  of  September  1,  2010.  a 
first  redemption  date  of  September  1, 
1985  and  a  fist  redemption  price  of 
111.97%.  Series  O  has  a  due  date  of  May 
1. 1991.  a  first  redenaption  date  of  May  1. 
1986,  and  a  first  redemption  price  of 
107.02%. 


The  redemption  of  the  entire  amount 
of  the  High  Coupon  Bonds  would  require 
$46,888,000.  Any  net  proceeds  in  excess 
of  the  amount  necessary  to  redeem  the 
High  Coupon  Bonds  will  be  used  to 
repay  short-term  borrowings  (consisting 
of  bank  loans  and  commerical  paper) 
and  construction  trust  borrowings.  Since 
the  Bonds  will  probably  be  sold  in 
advance  of  the  redemption  of  the  High 
Coupon  Bonds,  the  net  procees  may  be 
invested  temporarily  in  high  grade 
securities  pursuant  to  section  9(c)  of  the 
Act,  or  they  may  be  used  to  repay 
outstanding  short-term  or  construction 
trust  borrowings,  pending  subsequent 
short-term  or  construction  trust 
borrowings  to  finance  the  redemptions. 
The  amount  of  short-term  and 
construction  trust  borrowings 
outstanding  as  of  July  9. 1985  are 
$7,000,000  and  $12,500,000  respectively. 
The  interest  rate  and  the  price,  exclusive 
of  accrued  interest,  shall  not  be  less 
than  98%  nor  more  than  102%  of  the 
principal  (to  be  determined  by 
competitive  bidding). 

The  declaration  and  any  amendment 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  August  26, 1985  to  the 
Secretary.  Securities  and  Exchange 
Commission.  Washington.  D.C.  20549. 
and  serve  a  copy  on  the  applicant- 
declarant  at  the  address  specified 
above.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  a  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  this  matter. 
After  said  date,  the  application- 
declaration,  as  filed  or  as  it  may  be 
amended,  may  be  granted  and  permitted 
to  become  effective. 

For  the  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 

John  Whee]«r. 

Secretary. 

[FR  Doc.  85-18880  Filed  8-8-85;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Applications  for  Certiflcatas  of  Public  Convenience  and  Necessity  and  Foreign  Air  Carrier  Permits  nied  Under  Subpart  Q 
of  Department  of  Transportation's  Procedural  Regulations  (See,  14  CFR  302.1701  et.  seq.);  Week  Ended  August  2, 

1985 

Subpart  Q  Applications 

The  due  date  for  answers,  conforming  application,  or  motions  to  modify  scope  are  set  forth  below  for  each  appUcation. 
Following  the  answer  period  DOT  may  process  the  application  by  expedited  procedures.  Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a  tentiative  order,  or  In  appropriate  cases  a  final  order  without  futher  proceedings. 


Dale  Ned 


July  29.  1986... 


July  30.  1965. 


Aug.  ^  1985  . 
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)  engage  In  nMotHe  ■■  kaneporlakon  o( 


Tower  Trevel  Corporation  d/b/a  Atlanic  Exprea*.  c/o  Moirta  R.  Gar«nUe.  Gaiand.  Kharasctv  Morae  «  QartnUe.  10S4  TlarlHrat  Skaal  NW., 

20007. 
Applicalion  of  Tower  Travel  CorporaOoo  d/b/a  Attamic  Expreea  pursuant  to  Sectioo  401  o(  the  Act  and  Subpart  0  of 

ainendmeni  of  ila  exisling  certrficale  to  authorize  air  Irartaportation  of  persona,  property  and  mail  between  a  poM  or 

and  Tel  Aviv.  tstaaL 
Conforming  AppHcaliona.  Motions  to  Modify  Scope  and  Anewere  may  be  fltad  by  August  26.  1985. 
Wngm  Aa  Service.  Inc..  c/o  Bill  Miller,  Bil  MtHer  Assooalea.  SuHe  301.  1341  G  Street  NW..  Wash«<9ton,  DC  20005. 
Applicatnn  of  Wnghl  Ar  Service.  Inc.  purauant  to  Section  401  and  Subpwt  O  of  the  Regulsfeons  requests  aulhoniy  to 

persons,  property  afMl  mail: 
Between  any  point  m  arry  state  In  ttie  United  Stales  or  the  Dislnct  of  Columbia,  or  any  lemtory  or  poaaesaion  of  »e  Uriled  Slalae.  and  vy 

any  Stale  of  the  Uniled  States  or  the  Oalhct  of  Columfaa.  or  arty  lenilory  or  possession  of  ttie  United  States. 
Conforming  Applicatons.  Motions  to  Modify  Scope  and  Answers  may  be  filed  by  August  27.  1985. 

Ozai*  A»  Lmes.  mc  .  c/o  Thorn  Field.  Neale.  Newman,  Bradshaw  A  Freeman.  PO  Box  4203  G.S.,  SpringlWd,  Missouri  65808. 
Applcatnn  of  Ozarli  Ak  Lines,  Inc.  pursuant  to  Secton  401  of  t»>e  Act  and  Subpart  O  of  Ihe  neguiationa  wpies  tor  «nen«iienl  tH  IK  oaiWi.ale 

convenience  and  necessity  lor  Route  107-F  so  as  to  autfionze  it  to  engage  ir  nonstop  scneduled  an  tranaporation  o(  peraom.  (vcperty  aid 

Lauderdale.  Miami  and  West  Palm  Beach.  Flonda.  on  the  one  hand,  and  Freeport.  Bahama  islands,  on  the  other. 
Contorming  AppHcaliona.  Motions  to  Modify  Scope  and  Answers  may  be  filed  by  Auguat  30.  1985. 


DC 
tar  an 
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Pliyllis  T.  Kaylor, 

Chief.  Documentary  Services  Division. 
[FR  Doc.  85-18951  Filed  8-8-85;  8:45  am] 
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Federal  Aviation  Administration 

Smyrna  Airport;  Smyrna,  TN;  FAA 
Acceptance  of  Noise  Exposure  Map 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
acceptance  of  Noise  Exposure  Maps 
submitted  by  Smyrna  Airport  (MQY) 
under  the  provisions  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (Pub.  L  96-193)  and  14  CFR 
Part  150. 

EFFECTIVE  DATE:  The  effective  date  of 
the  FAA's  acceptance  of  the  MQY  Noise 
Exposure  Maps  is  July  2, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Michael  ].  Agnew.  Civil  Engineer, 
Memphis  Airports  District  Office, 
Federal  Aviation  Administration,  Suite 
105,  3973  Knight  Arnold  Road,  Memphis, 
Tennessee  38118.  telephone  (901)  521- 
3495. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  has 
accepted  the  Noise  Exposure  Maps  for 
MQY  effective  July  2, 1985. 

Under  section  103  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 


submit  to  the  FAA  a  noise  exposure  map 
which  meets  applicable  regulations  and 
which  depicts  noncompatible  land  uses 
as  of  the  date  of  submission  of  such 
map,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  map.  The  Act 
requires  such  maps  to  be  developed  in 
consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  a  noise  exposure  map  that  is 
accepted  by  FAA  as  meeting  Federal 
Aviation  Regulation  Part  150, 
promulgated  pursuant  to  Title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

MQY  submitted  to  the  FAA  on 
December  20, 1984,  Noise  Exposure 
Maps,  descriptions,  and  other 
documentation  which  were  produced 
during  the  Airport  Noise  Exposure  Maps 
(Part  150)  Study  conducted  at  MQY  from 
1983  to  1984.  It  was  requested  that  the 
FAA  accept  this  material  as  a  noise 
exposure  map  as  described  in  section 
103(a)(1)  of  the  Act. 

The  FAA  has  completed  its  review  of 


the  Noise  Exposure  Maps  and  related 
descriptions  submitted  by  MQY.  The 
specific  maps  under  consideration  are 
depicted  in  Part  150  Noise  Exposure 
Map.  Smyrna  Airport,  Smyrna, 
Tennessee,  1984  Civil  and  Military 
(Rotor)  Operations  and  Part  150  Noise 
Exposure  Map,  Smyrna  Airport.  Smyrna. 
Tennessee.  1989.  Civil.  Military  (Rotor) 
and  Air  Cargo  Operations  contained  in 
the  final  report  of  the  Part  150  Noise 
Exposure  Maps  Study.  The  FAA  has 
accepted  these  materials  as  the  noise 
exposure  maps  for  MQY  effective  on 
July  2, 1985. 

FAA's  acceptance  of  an  airport 
operator's  noise  exposure  map  is  limited 
to  the  determination  that  the  map  was 
developed  in  accordance  with  the 
procedures  contained  in  Appendix  A  of 
FAR  Part  150.  Such  acceptance  does  not 
constitute  approval  of  the  applicant's 
data,  information,  or  plans,  or  a 
commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

U  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noist  exposure  contours 
depicted  on  a  noiss  exposure  map 
submitted  under  Section  103  of  the  Act. 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
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with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  map  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  Section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  Part 
150  or  through  FAA's  acceptance  of 
noise  exposure  maps.  Therefore,  the 
responsibility  for  the  detailed  overlaying 
of  noise  exposure  contours  onto  the  map 
depicting  properties  on  the  surface  rests 
exclusively  with  the  airport  operator 
which  submitted  those  maps,  or  with 
those  public  agencies  and  planning 
agencies  with  which  consultation  is 
required  under  section  103  of  the  Act. 
The  FAA  has  relied  on  the  certification 
by  the  airport  operator,  under  S  150.21  of 
FAR  Part  150.  that  the  statutorily 
required  consultation  has  been 
accomplished. 

Copies  of  the  accepted  noise  exposure 
maps  and  the  FAA's  evaluation  of  the 
maps  are  available  for  examination  at 
the  following  locations: 
Federal  Aviation  Administration, 

National  Headquarters,  800 

Independence  Avenue,  SW.;  Room 

615,  Washington,  D.C.  20591 
Federal  Aviation  Administration, 

Southern  Regional  Office,  3400 

Norman  Berry  Drive;  Room  673.  East 

Point.  Georgia  30334 
Federal  Aviation  Administration. 

Airports  District  Office.  3973  Knight 

Arnold  Road:  Suite  105.  Memphis, 

Tennessee  38118 
Metropolitan  Nashville  Airport 

Authority,  "A"  Street,  Smyrna  Airport, 

Smyrna,  Tennessee 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  "FOR  further  informahon 

CONTACT.". 

Issued  in  Memphis.  Tennessee,  on  July  2. 
1985. 

|ohn  M.  Dempsey. 

Manager.  Airports  District  Office. 

|FR  Doc  85-18863  Filed  8-8-85:  8:45  am) 
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Federal  Highway  Administration 

Environmental  Impact  Statement; 
Orange  County, 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION.  Rescind  notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will 


not  be  prepared  for  a  proposed  highway 
project  in  Orange  County,  Florida. 

FOR  FURTHER  INFORMATKM  CONTACT: 
D.B.  Luhrs,  District  Engineer,  Federal 

Highway  Administration,  227  N. 
Bronough  Street,  Room  2015, 
Tallahassee,  Florida  32301,  Telephone 
(904)  681-7239. 

SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Intent  to  prepare  an  Environmental 
Impact  Statement  (EIS)  for  a  proposed 
highway  project  to  reconstruct  Conway 
Road  (State  Road  15)  from  Lake 
Underbill  Drive  (State  Road  526)  south 
for  six  miles  to  the  Beeline  Expressway 
(State  Road  528]  in  Orange  County  was 
issued  on  April  9, 1984  and  published  in 
the  April  19, 1984  Federal  Register  (49 
PR.  15650).  The  FHWA,  in  cooperation 
with  the  Florida  Department  of 
Transportation,  has  since  determined 
that  preparation  of  an  EIS  is  not 
necessary  for  this  proposed  project  and 
hereby  rescinds  the  previous  Notice  of 
Intent. 

Issued  on:  August  1, 1985. 
P.E.  Carpenter. 

Division  Administrator,  Tallahassee.  Florida. 
[FR  Doc.  85-18911  Filed  8-8-85:  8:45  am) 
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llarltime  Administration 
(Docket  No.  S-7701 

Lykes  Bros.  Steamship  Co.,  Inc.; 
Domestic  Operation  of  a  Sut>sldized 
Vessel  While  Under  Time  Charter  to 
the  Military  Seaiift  Comnuind 

Notice  is  hereby  given  that  Lykes 
Bros.  Steamship  Co.,  Inc.  (Lykes)  intends 
to  submit  an  offer  in  response  to  a 
Military  Seaiift  Command  Request  for 
Proposals  for  the  time  charter  of  a  U.S.- 
flag  multipurpose  Vessel  for  one  round 
trip  voyage  of  60-90  days  commencing 
about  the  beginning  of  February  1986. 

The  voyage  is  for  the  purpose  of 
transporting  the  NASA  Space  Telescope 
from  Port  Canaveral,  Florida,  to 
Oakland,  California. 

Lykes'  intention  is  to  offer  one  of  its 
Seabee  vessels  for  the  time  charter. 
Inasmuch  as  the  voyage  under  the 
proposed  charter  will  be  in  domestic 
intercoastal  trade,  Lykes  will  need 
written  permission  pursuant  to  section 
805(a)  of  the  Merchant  Marine  Act,  1936. 
as  amended,  if  its  subsidized  vessel 
should  be  chartered. 

Lykes  has  requested  such  written 
permission  by  letter  application  of  )uly 
25, 1985. 

Any  person,  firm  or  corporation 
having  any  interest  (within  the  meaning 
of  section  805(a))  in  Lykes'  request  and 
desiring  to  submit  comments  concerning 


the  request  must  by  5:00  PM  on  August 
23, 1985,  file  written  comments  in 
triplicate  with  the  Secretary,  Maritime 
Administration,  together  with  petition 
for  leave  to  invervene.  The  petition  shall 
state  clearly  and  concisely  the  grounds 
of  interest,  and  the  alleged  facts  relied 
on  for  relief. 

If  no  petition  for  leave  to  intervene  is 
received  within  the  specified  time  or  if  it 
is  determined  that  petitions  filed  do  not 
demonstrate  sufficient  interest  to 
warrant  a  hearing,  the  Maritime 
Administration  will  take  such  action  as 
may  be  deemed  appropriate. 

In  the  event  petitions  regarding  the 
relevant  section  805(a)  issues  are 
received  from  parties  with  standing  to 
be  heard,  a  hearing  will  be  held,  the 
purpose  of  which  will  be  to  receive 
evidence  under  section  805(a)  relative  to 
whether  the  proposed  operations  (a) 
could  result  in  unfair  competition  to  any 
person,  firm,  or  corporation  operating 
exclusively  in  the  coastwise  or 
intercoastal  service,  or  (b)  would  be 
prejudicial  to  the  objects  and  policy  of 
the  act  relative  to  domestic  trade 
operations. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.804  Operating-Differential 
Subsidies] 

By  Order  of  the  Maritime  Administrator. 

Dated:  August  5. 1985. 
Georgia  P.  SUunas, 
Secretary. 
[FR  Doc.  85-18974  Filed  8-8-85:  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary 

[Amendment  to  Department  Circular- 
Public  Debt  Series— No.  2»-«4] 

11%%  Treasury  Bonds  of  2004 

Washington.  July  29. 1985. 

Department  of  the  Treasury  Circular, 
Public  Debt  Series— No.  29-84,  dated 
October  5, 1984,  as  amended  and 
supplemented,  descriptive  of  11%% 
Treasury  Bonds  of  2004,  is  hereby 
amended  effective  July  29, 1985. 

Attachment  A  contained  in  the 
Amendment  dated  May  7, 1985,  is 
hereby  replaced  by  the  revised 
Attachment  A  set  forth  below.  This 
change  is  made  to  implement  the  use  of 
generic  CUSIP  numbers,  each  generic 
number  to  be  assigned  to  all  payments 
made  on  one  date  of  Interest 
Components  for  securities  held  under 
the  STRIPS  program. 

CUSIP  numbers  previously  assigned 
to  Interest  Components  of  these  bonds 
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will  be  automatically  converted  to  their 
respective  generic  designations  on  the 
records  of  the  Federal  Reserve  Banks 
effective  July  29. 1985. 

The  other  terms  and  conditions 
remain  unchanged. 

The  foregoing  Amendment  was 
effected  under  authority  of  Chapter  31  of 
Title  31,  United  States  Code.  Notice  and 
public  procedures  thereof  are 
unnecessary  as  the  fiscal  policy  of  the 
United  States  is  involved. 
Gerald  Murphy, 
A  ding  Fiscal  Assistant  Secretary. 

Attachment  A  (Revised  7/85) 

CUSIP  Numbers  and  Designations  for 
the  Principal  Component  and  Interest 
Components  of  11%%  Treasury  Bonds  of 
November  15,  2004,  CUSIP  No.  912810 
DM7 

The  Principal  Component  is 
designated  11%%  Treasury  Principal 
(TPRN)  2004  due  November  15,  2004. 
CUSIP  No.  912803  AB  9. 

Interest  Components 


CUSIP 

CUSIP 

DosiQnstton 

No. 

Oeaignation 

No 

912833 

912833 

Trsatury  Interest 

Treasmy  intafsat 

(TINT)  2004  Dm 

(TINT)  2004  Due 

No».  15.  1985 

EF3 

Nov.  15.  1995 

FB1 

May  15.  1986 

EG1 

May  15.  1996 

FC9 

Nov.  15.  1986 

EH  9 

Nov.  IS,  1996 

FD7 

May  15.  1967 

EJ5 

May  IS,  1997 

FES 

Nov.  IS,  1987 

EK2 

Nov.  15.  1997 

FF2 

May  IS.  1968 

ELO 

May  15,  1996 

FG) 

Nov.  15.  1986 

EM  6 

Nov.  IS,  1998 

FH8 

May  15.  1969 

EN  6 

May  15.  1999 

FJ4 

Nov   15.  1969 

EP1 

Nov.  15,  1999 

FK  1 

May  15.  1990 

E0  9 

May  15.  2000 

FL9 

Nov.  15,  1990 

ER7 

Nov.  15.  2000 

FM7 

May  15,  1991 

ESS 

May  15.  2001 

FN5 

Nov.  15,  1991 

ET3 

Nov.  15.2001 

FPO 

May  15.  1992 

EUO 

May  IS,  2002 

F0  8 

Nov.  IS.  1992 

EV8 

Nov.  15.2002 

FH6 

May  15,  1993 

EW6 

May  15,  2003 

FS4 

Nov.  15.  1993 

EX4 

Nov.  15,2003 

FT2 

May  IS,  1994 

EY2 

May  15,  2004 

FU9 

Nov.  15.  1994 

EZ9 

Nov.  15,  2004 

FV7 

May  IS,  1995 

FAS 

[FR  Doc.  85-18970  Filed  8-6-85:  3:28  pm] 
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[Amdt  to  Department  Circular— Public  Debt 
Series— No.  34-64] 

1iy8%  Treasury  Notes,  Series  C-1994 

Washington,  July  29, 1985. 

Department  of  the  Treasury  Circular, 
Public  Debt  Series— No.  34-84,  dated 
November  1, 1984,  as  amended  and 
supplemented,  descriptive  of  11V8% 
Treasury  Notes  of  Series  C-1994,  is 
hereby  amended  effective  July  29, 1985. 

Attachment  A  contained  in  the 
Amendment  dated  March  8, 1985,  is 
hereby  replaced  by  the  revised 
Attachment  A  set  forth  below.  This 
change  is  made  to  implement  the  use  of 


generic  CUSIP  numbers,  each  generic 
number  to  be  assigned  to  all  payments 
made  on  one  date  of  Interest 
Components  for  securities  held  under 
the  STRIPS  program. 

CUSIP  numbers  previously  assigned 
to  Interest  Components  of  these  notes 
will  be  automatically  converted  to  their 
respective  generic  designations  on  the 
records  of  the  Federal  Reserve  Banks 
effective  July  29, 1985. 

The  other  terms  and  conditions 
remain  unchanged. 

The  foregoing  Amendment  was 
effected  under  authority  of  Chapter  31  of 
Title  31,  United  States  Code.  Notice  and 
public  procedures  thereof  are 
unnecessary  as  the  fiscal  policy  of  the 
United  States  is  involved. 
Gerald  Murphy. 
Acting  Fiscal  Assistant  Secretary. 

Attachment  A  (Revised  7/85) 

CUSIP  Numbers  and  Designations  for 
the  Principal  Component  and  Interest 
Components  of  11%%  Treasury  Notes  of 
November  15,  1994,  Series  C-1994, 
CUSIP  No.  912827  RM  6 

The  Principal  Component  is 
designated  11%%  Treasury  Principal 
(TPRN)  Series  C-1994  due  November  15, 
1994,  CUSIP  No.  912820  AB  3. 

Interest  Components 


CUSIP 

CUSIP 

Designation 

No. 

Designation 

No. 

912833 

912833 

Treasury  Interes* 

Treasury  Interest 

(TINT)  c-1994 

(TINT)  C-1994 

Due 

Nov.  15.  1985 

EF3 

May  IS.  1990 

E0  9 

May.  15.  1986 

EG  1 

Nov.  IS.  1990 

ER7 

Nov.  15,  1988 

EH  9 

May  15,  1991 

ESS 

May.  15,  1967 

EJS 

Nov.  15,  1991 

ET3 

Nov.  15,  1987 

EK2 

May  15.  1992 

EUO 

May.  15,  1988 

ELO 

Nov.  15.  1992 

EV8 

Nov.  15.  1968 

EMS 

May  15.  1993 

EW6 

May.  15.  1989 

EN  6 

Nov.  15.  1993 

EX  4 

Nov.  15,  1989 

EPI 

May  15.  1994 

Ey2 

Nov.  15,1994 

EZ9 

FR  Doc.  85-18971  Filed  8-ft-85;  8:45  am] 
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[Amdt  to  Department  Circular— Public  Debt 
Series — No.  3-85] 

11  ¥4%  Treasury  Notes,  Series  A-1995 

Washington,  July  29, 1985. 

Department  of  the  Treasury  Circular, 
Public  Debt  Series— No.  3-85,  dated 
January  30, 1985,  as  supplemented, 
descriptive  of  11  ¥4%  Treasury  Notes  of 
Series  A-1995,  is  hereby  amended 
effective  July  29, 1985. 

Attachment  A  contained  in  the 
original  offering  circular  is  hereby 
replaced  by  the  revised  Attachment  A 
set  forth  below.  This  change  is  made  to 
implement  the  use  of  generic  CUSIP 


numbers,  each  generic  number  to  be 
assigned  to  all  payments  made  on  one 
date  of  Interest  Components  for 
securities  held  under  the  STRIPS 
program. 

CUSIP  numbers  previously  assigned 
to  Interest  Components  of  these  notes 
will  be  automatically  converted  to  their 
respective  generic  designations  on  the 
records  of  the  Federal  Reserve  Banks 
effective  July  2a  1985. 

The  other  terms  and  conditions 
remain  unchanged. 

The  foregoing  Amendment  was 
effected  under  authority  of  Chapter  31  of 
Tide  31,  United  States  Code.  Notice  and 
public  procedures  tliereof  are 
unnecessary  as  the  Tiscal  policy  of  the 
United  States  is  involved. 
Gerald  Murphy, 
Acting  Fiscal  Assistant  Secretary. 

CUSIP  Numbers  and  Designations  for 
the  Principal  Component  and  Interest 
Components  ofllV*%  Treasury  Notes  of 
February  15,  1995,  Series  A-1995,  CUSIP 
No.  912827 RW 4 

The  Principal  Component  is 
designated  \\Va%  Treasury  Principal 
(TPRN)  Series  A-1995  due  February  15, 
1995,  CUSIP  No.  912820  AA  5. 

Interest  Components 


CUSIP 

CUS»» 

Des^griation 

No 

Oesignaaon 

No 

912833 

912833 

Treasury  Interest 

Treasury  Interest ... 

(TINT)  A-1995 

(TINT)  A- 1996 

due 

due. 

Aug.  15.  1985 

AWO 

Feb  15.  1991 

BH2 

Feb.  15.  1986 

AX8 

Aug  15.  1991 

BJ8 

Aug.  15.  1986 

AY  6 

Feb.  15.  1992 

B«5 

Feb.  15.  1987 

AZ3 

Aug   15.  1992 

BL3 

Aug.  15.  1967 

BA7 

Feb  IS.  1993 

BM  1 

Feb.  15.  1986 

BBS 

Aug.  15.1993 

BN9 

Aug.  15.  1988 

BC3 

Feb  15.  1994 

BP4 

Feb  15.  1969 

BD  1 

Aug   15.  1994 

B02 

Aug.  15.  1989 

BE  9 

Feb  15.  1995 

BRO 

Feb.  15.  1990 

BF6 

Aug.  15.  1990 

BG4 

[FR  Doc.  85-18972  Filed  8-8-85;  3:26  pm) 
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[Amdt  to  t)epartment  Circular— PuttHc  Debt 
Series— No.  13-85] 

1 1  V4%  Treasury  Notes,  Series  B-1995 

Washington.  July  29. 1985. 

Department  of  the  Treasury  Circular, 
Public  Debt  Series— No.  ia-85,  dated 
May  1, 1985,  as  supplemented, 
descriptive  of  11  V*%  Treasury  Notes  of 
Series  B-1995,  is  hereby  amended 
effective  July  29, 1985. 

Attachment  A  contained  in  the 
original  offering  circular  is  hereby 
replaced  by  the  revised  Attachment  A 
set  forth  below.  This  change  is  made  to 
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implement  the  use  of  generic  CUSIP 
numbers,  each  generic  number  to  be 
assigned  to  all  payments  made  on  one 
date  of  Interest  Components  for 
securities  held  under  the  STRIPS 
program. 

CUSIP  numbers  previously  assigned 
to  Interest  Components  of  these  notes 
will  be  automatically  converted  to  their 
respective  generic  designations  on  the 
records  of  the  Federal  Reserve  Banks 
effective  July  29. 1985. 

The  other  terms  and  conditions 
remain  unchanged. 

The  foregoing  Amendment  was 
effected  under  Authority  of  Chapter  31 
of  Title  31.  United  States  Code.  Notice 


and  public  procedures  thereof  are 
unnecessary  as  the  fiscal  policy  of  the 
United  States  is  involved. 
Gerald  Muiphy. 

Acting  Fiscal  Assistant  Secretary. 

Attachment  A  (Revised  7/85) 

CUSIP  Numbers  and  Designations  for 
the  Principal  Component  and  Interest 
Components  of  11V*%  Treasury  Notes  of 
May  15,  1995.  Series  B-1995,  CUSIP  No. 
912827  SE  3 

The  Principal  Component  is 
designated  llV'4%  Treasury  Principal 
(TPRN)  Series  B-1995  due  May  15. 1995. 
CUSIP  No.  912820  AC  1. 


Interest  Components 


Datignalion 

CUSIP 

No 
912833 

Dastgnalion 

CUSIP 

No 
912833 

TrMsury  IntwMt 

(TINT)  &-1995 

Dim 

Traawry  InMraat 

(TINT)  B-1995 

Qua 

Nov.  15,  1085 

EF3 

Nov.  15.  1990 

EB7 

ikitoy  15.  isae 

Nov.  IS.  1966 

EG1 
EH  9 

May  15.  1981 

Nov.  15.  1991 

ES5 
ET3 

May  15.  1967 

Nov.  15.  1967 

EJS 
EK2 

May  15.  1992 
Nov.  15.  1992 

EUO 
EV8 

May  15,  1966 

Nov.  15.  1968 

ELO 
EMS 

May  15.  1993 

Nov.  15,  1993 

Ewe 

EX4 

May  15.  1988 

Nov.  15.  1989 

EN  6 
EP1 

May  15,  1994 

Nov.  15  1994 

EY2 
EZ9 

May  15.  1960 

EQ9 

May  15,  1995 

FA  3 

(FR  Doc.  85-18973  Filed  8-6-85;  3:26  am] 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.   L.   94-409)  5  U.S.C.  552b(e)(3). 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  4:55  p.m.  on  Friday,  August  2, 1985, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session,  by  telephone  conference 
call,  to: 

(A)(1)  receive  bids  for  the  purcliase  of 
certain  assets  of  and  the  assumption  of  the 
liability  to  pay  deposits  made  in  Farmers 
State  Bank,  Rising  City,  Nebraska,  which  was 
closed  by  the  Acting  Director  of  Banking  and 
Finance  for  the  State  of  Nebraska  on  Friday, 
August  2, 1985;  (2)  accept  the  bid  for  the 
transaction  submitted  by  Union  Bank  and 
Trust  Company,  Lincoln,  Nebraska,  an 
insured  State  nonmember  bank;  (3)  approve 
the  application  of  Union  Bank  and  Trust 
Company,  Lincoln.  Nebraska,  for  consent  to 
purchase  certain  assets  of  and  assume  the 
liability  to  pay  deposits  made  in  Farmers 
State  Bank,  Rising  City,  Nebraska,  and  for 
consent  to  establish  the  sole  office  of  Farmers 
State  Bank  as  a  branch  of  Union  Bank  and 
Trust  Company;  and  (4)  provide  such 
fmancial  assistance,  pursuant  to  section 
13(c)(2)  of  the  Federal  Deposit  Insurance  Act 
(12  U.S.C.  1823(c)(2)).  as  was  necessary  to 
facilitate  the  purchase  and  assumption 
transaction;  and 

(B)(1)  receive  bids  for  the  purchase  of 
certain  assets  of  and  the  assumption  of  the 
liability  to  pay  deposits  made  in  Farmers 
State  Bank  of  Round  Lake.  Round  Lake, 
Minnesota,  which  was  closed  by  the 
Commissioner  of  Commerce  in  Charge  of 
Financial  Institutions  for  the  State  of 
Minnesota  on  Friday,  August  2, 1985;  (2) 
accept  the  bid  for  the  transaction  submitted 
by  Famrers  State  Bank  of  Mountain  Lake, 
Mountain  Lake,  Minnesota,  an  insured  State 
nonmember  bank;  (3)  approve  the  application 
of  Farmers  State  Bank  of  Mountain  Lake, 
Mountain  Lake,  Minnesota,  for  consent  to 
purchase  certain  assets  of  and  assume  the 
liability  to  pay  deposits  made  in  Farmers 
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State  Bank  of  Round  Lake,  Round  Lake, 
Minnesota,  and  for  consent  to  establish  the 
main  office  and  branch  of  Farmers  State 
Bank  of  Round  Lake  as  branches  of  Farmers 
State  Bank  of  Mountain  Lake;  and  (4)  provide 
such  financial  assistance,  pursuant  to  section 
13(c)(2)  of  the  Federal  Deposit  Insurance  Act 
(12  U.S.C.  1823(c)(2)),  as  was  necessary  to 
facilitate  the  purchase  and  assumption 
transaction. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Chairman 
William  M.  Isaac,  seconded  by  Director 
Irvine  H.  Sprague  (Appointive), 
concurred  in  by  Director  H.  Joe  Selby 
(Acting  Comptroller  of  the  Currency), 
that  Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public:  that  no 
earlier  notice  of  the  meeting  was 
practicable:  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation: 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  pursuant 
to  subsections  (c)(8),  (c)(9)(A)(ii),  and 
(c)(9)(B)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(8). 
(c)(9)(A)(ii),  and  (c)(9)(B)). 

Dated:  August  6, 1985. 
Federal  Deposit  Insurance  Corporation. 
Margaret  M.  Olsen, 
Deputy  Executive  Secretary. 
[FR  Doc.  85-19064  Filed  8-7-85;  11:24  am] 

BILUNO  CODE  e714-01-« 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Changes  in  Subject  Matter  of  Agency 
Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)). 
notice  is  hereby  given  that  at  its  closed 
meeting  held  at  2:30  p.m.  on  Monday, 
August  5, 1985,  the  Corporation's  Board 
of  Directors  determined,  on  motion  of 
Chairman  William  M.  Isaac,  seconded 
by  Director  Irvine  H.  Sprague 
(Appointive),  concurred  in  by  Mr. 
Michael  A.  Mancusi,  acting  in  the  place 
and  stead  of  Director  H.  Joe  Selby 
(Acting  Comptroller  of  the  Currency), 
that  Corporation  business  required  the 
addition  to  the  agenda  for  consideration 
at  the  meeting,  on  less  than  seven  days' 
notice  to  the  public,  of  the  following 
matters: 

Recommendation  regarding  the  liquidation 
of  a  bank's  assets  acquired  by  the 


Corporation  in  its  capacity  as  receiver, 
liquidator,  or  liquidating  agent  of  those 
assets: 

Case  No.  46,28»-L 

The  First  National  Bank  of  Midland. 
Midland,  Texas 

A  request  for  financial  assistance  pursuant 
to  section  13(c)  of  the  Fc-deral  Deposit 
Insurance  Act. 

The  Board  further  determined,  by  the 
same  majority  vote,  that  no  earlier 
notice  of  these  changes  in  the  subject 
matter  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  matters  could  be  considered  in  a 
closed  meeting  by  authority  of 
subsections  (c)(4),  (c)(6).  (c)(9)(B).  and 
(c)(10)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(4).  (c)(6). 
(c)(9)(B),  and  (c)(10)). 

DATE:  August  6, 1985. 
Federal  Deposit  Insurance  Corporation. 
Margaret  M.  Olsen, 
Deputy  Executive  Secretary. 
[FR  Doc.  85-19063  Filed  8-7-85: 11:24  am] 

MLUNO  COOE  (714-01-11 


FEDERAL  MARITIME  COMMISSION 

TIME  AND  date:  10:00  a.m.,  August  14. 
1985. 

PLACE:  Hearing  Room  One,  1100  L 
Street,  NW,  Washington,  DC  20573. 

STATUS:  Parts  of  the  meeting  will  be 
open  to  the  public.  The  rest  of  the 
meeting  will  be  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

Portions  Open  to  the  Public 

1.  Consideration  of  a  report  on  Tariff 
Automation  prepared  by  the  Commission's 
Automated  Tariff  Filing  Committee. 

2.  Special  Docket  No.  1168:  Application  of 
United  States  Lines  (S.A.)  Inc.,  for  the  Benefit 
of  Miles  Laboratories,  Inc. — Consideration  of 
presiding  administrative  law  judge's  initial 
decision. 

Portions  Closed  to  the  Public 

1.  Trailer  Marine  Transport  Corporation  10 
Percent  General  Rate  Increase  in  the  trade 
between  Sanjuan,  Puerto  Rico  and  ports  in 
the  U.S.  Virgin  Islands. 

2.  Further  consideration  of  Agreement  No. 
202-010776:  Asia  North  America  Eastbound 
Rate  Agreement. 
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CONTACT  PERSON  FOR  MORE 

information:  Bruce  A.  Dombrowski. 

Acting  Secretary,  (202)  523-5725. 

Bruce  A.  Dombrowski 

Acting  Secretary. 

|FR  Doc.  85-19035  Filed  8-7-85;  9:47  am| 

BiLUNG  COM  •71»-«V« 


FEDERAL  RESERVE  SYSTEM 

TIME  AND  date:  9:30  a.m..  Wednesday, 

August  14,  1985. 

place:  Marhner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

NW..  Washington.  DC  20551. 

STATliS:  Open. 

MATTERS  TO  BE  CONSIOEREO: 

Summary  Agenda 

Because  of  its  routine  nature,  no 
substantive  discussion  of  the  following  item 
is  anticipated.  This  matter  will  be  voted  on 
without  discussion  unless  a  number  of  the 
Board  requests  that  the  item  l>e  moved  to  the 
discussion  agenda. 

1.  Proposals  regarding  data  collection  for 
the  Board's  ex  post  monitoring  of  automated 
clearing  house  transactions.  (Proposed  earlier 
for  public  comment:  Docket  No.  R-051SD) 

Discussion  Agenda 

2.  (A)  Final  revisions  (proposed  earlier  for 
public  comment:  Docket  No.  R-0520):  and  (B) 
Publication  for  comment  of  additional 
proposed  revisions  to  Regulation  K 
(international  Banking  Operations)  regarding 
affiliate  lending  by  Edge  corporations. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note.  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 


will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  $5  per  cassette  by  calling 
(202)  452-3684  or  by  writing  to:  Freedom  of 
Information  Office,  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington,  DC 
20551. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 

Dated:  August  7, 1985. 
Baiiiara  R.  Lowrey, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  85-19053  Filed  8-7-85: 10:10  am] 

BIUJNQ  COOC  S210-01-M 


FEDERAL  RESERVE  SYSTEM 

TIME  AND  date:  Approximately  10:30 
a.m..  Wednesday.  August  14. 1985.  to 
following  a  i^cess  at  the  conclusion  of 
the  open  meeting. 
place:  Mairiner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20st  and  21th  Streets, 
NW.  Washington,  DC  20551. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 


announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  August  7. 1985. 
Barbara  R.  Lowrey, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  85-19054  Filed  8-7-85;  lOnO  am] 

BILUNO  CODE  e21(M)1-M 


NEIGHBORHOOD  REINVESTMENT 
CORPORATION 

Regular  Meeting 

TIME  AND  date:  2:00  p.m..  Wednesday. 
August  14. 1985. 

PLACE:  Neighborhood  Reinvestment 
Corporation,  1850  K  Street,  NW..  Suite 
400,  Washington,  D.C.  20006. 

STATUS:  Opening  Meeting. 
CONTACT  PERSON  FOR  MORE 
imformation:  Timothy  S.  McCarthy, 
Associate  Director,  Communications, 
202/653-2705. 

Agenda 

I.  Call  to  Order  and  Remarks  of  the  Chairman 
n.  Approval  of  Minutes,  May  15, 1985 

III.  Executive  Director's  Activity  Report 

IV.  Personnel  Committee  Report 

V.  Budget  Committee  Report 

Approval  of  FT  1985  Budget  Reallocation 
Approval  of  FY  1986  Line-Item  Budget 
Approval  of  FY  1987  Budget  Submission 

VI.  Treasurer's  Report 
Carol  J.  McCabe. 
Secretary. 

No.  37,  August  7, 1985. 
(FR  Doc.  85-18999  Filed  8-«-85;  5:01  am] 
MU.INO  CODE  nn-9^-m 


i'  •    »    M'    f  r  i 


Friday 
August  9,  1985 


Part  II 


Department  of  Labor 

Employment  Standards  Administration, 
Wage  and  Hour  Division 


Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction;  General 
Wage  Determination  Decisions;  Notice 
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DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 

Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  specify,  in 
accordance  with  applicable  law  and  on 
the  basis  of  information  available  to  the 
Department  of  Labor  from  its  study  of 
local  wage  conditions  and  from  other 
sources,  the  basic  hourly  wage  rates  and 
fringe  beneHt  payments  which  are 
determined  to  be  prevailing  for  the 
described  classes  of  laborers  and 
mechanics  employed  on  construction 
projects  of  the  character  and  in  the 
localities  specified  therein. 

The  determinations  in  these  decisions 
of  such  prevailing  rates  and  fringe 
benefits  have  been  made  by  authority  of 
the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3, 1931.  as  amended  (46  Stat. 
1494.  as  amended  40  U.S.C.  276a)  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  5.1  (including  the  statutes  listed  at 
36  PR  306  (1970)  following  Secretary  of 
Labor's  Order  No.  24-70)  containing 
provisions  for  the  payment  of  wages 
which  are  dependent  upon 
determination  by  the  Secretary  of  Labor 
under  the  Davis-Bacon  Act;  and 
pursuant  to  the  provisions  of  part  1  of 
subtitle  A  of  title  29  of  Code  of  Federal 
Regulations.  Procedure  for 
Predetermination  of  Wage  Rates,  48  FR 
19533  (1983)  and  of  Secretary  of  Labor's 
Orders  9-83.  48  FR  35738  (1983).  and  6- 
84,  49  FR  32473  (1984).  The  prevailing 
rates  and  fringe  benefits  determined  in 
these  decisions  shall,  in  accordance 
with  the  provisions  of  the  foregoing 
statutes,  constitute  the  minimum  wages 
payable  on  Federal  and  federally 
assisted  construction  projects  to 
laborers  and  mechanics  of  the  specified 
classes  engaged  on  contract  work  of  the 
character  and  in  the  localities  described 
therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  procedure 
thereon  prior  to  the  issuance  of  these 
determinations  as  prescribed  in  5  U.S.C. 
553  and  not  providing  for  delay  in  the 
effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
construction  industry  wage 
determination  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 


General  wage  determination  decisions 
are  effective  from  their  date  of 
publication  in  the  Federal  Register 
without  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5. 
Accordingly,  the  applicable  decision 
together  with  any  modifications  issued 
subsequent  to  its  publication  date  shall 
be  made  a  part  of  every  contract  for 
performance  of  the  described  work 
within  the  geographic  area  indicated  as 
required  by  an  applicable  Federal 
prevailing  wage  law  and  29  CFR,  Part  5. 
The  wage  rates  contained  therein  shall 
be  the  minimum  paid  under  such 
contract  by  contractors  and 
subcontractors  on  the  work. 

Modifications  and  Supersedeas 
Decisions  to  General  Wage 
Determination  Decisions 

Modifications  and  supersedeas 
decisions  to  general  wage  determination 
decisions  are  based  upon  information 
obtained  concerning  changes  in 
prevailing  hourly  wage  rates  and  fringe 
benefit  payments  since  the  decisions 
were  issued. 

The  determinations  of  prevailing  rates 
and  fringe  benefits  made  in  the 
modifications  and  supersedeas 
decisions  have  been  made  by  authority 
of  the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3, 1931,  as  amended  (46  Stat. 
1494,  as  amended,  40  U.S.C.  276a)  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  5.1  (including  the  statutes  listed  at 
36  FR  306  (1970)  following  Secretary  of 
Labor's  Order  No.  24-70)  containing 
provisions  for  the  payment  of  wages 
which  are  dependent  upon 
determination  by  the  Secretary  of  Labor 
under  the  Davis-Bacon  Act;  and 
pursuant  to  the  provisions  of  Part  1  of 
Subtitle  A  of  Title  29  of  Code  of  Federal 
Regulations.  Procedure  for 
Predetermination  of  Wage  Rates,  48  FR 
19533  (1983)  and  of  Secretary  of  Labor's 
Order  ft-84.  49  FR  32473  (1984).  The 
prevailing  rates  and  fringe  benefits 
determined  in  foregoing  general  wage 
determination  decisions,  as  hereby 
modified,  and/or  superseded  shalL  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  in  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Modifications  and  supersedeas 
decisions  are  effective  from  their  date  of 
publication  in  the  Federal  Register 
without  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5. 


Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  wages  determined  as  prevailing  is 
encouraged  to  submit  wage  rate 
information  for  consideration  by  the 
Department.  Further  information  and 
self-explanatory  forms  for  the  purpose 
of  submitting  this  data  may  be  obtained 
by  writing  to  the  U.S.  Department  of 
Labor,  Employment  Standards 
Administration,  Wage  and  Hour 
Division.  Office  of  Program  Operations, 
Division  of  Wage  Determinations, 
Washington,  D.C.  20210.  The  cause  for 
not  utilizing  the  rulemaking  procedures 
prescribed  in  5  U.S.C.  553  has  been  set 
forth  in  the  original  General 
Determination  Decision. 

Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  being 
modified  and  their  dates  of  publication 
in  the  Federal  Register  are  listed  with 
each  State. 


Aiaviooi 

J«n.  21.  1963. 

AI(O-)010   

Feb.  Z  1983 

Aioona: ..„ 

..«»« 

AZ84-S006 

ttm  9  1964 

C«omi«: 

rjJKA-VI9^ 

rV4   S    lOAi 

ntMrrl  0l  ro'^fiMr 

DC84-3009 

Apr.  8.  1964. 

HrOuvt 



iNs^zoee.-.     _. - 

Sept.  2.  1963. 

Kankjcky: 

KYS4-I006    _    .. 

„_ M».  16.  1964 

KY84-1003 __ 

JWI  9.  1964 

Maryland 

MDe5-3041 . 

Jufy  25.  1985 

UmnmiM: 

MNB4-S01 5 

May  25.  1964. 

MN85-5006.     ..    

-_  FM).  1.  196S. 

N«w  Jersey: 

Hi85-3032 ._..      

...    -.  July  19.  1985 

Vennont 

VT84-3029 

Sept  26.  1984 

Supersedeas  Decisions  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  being 
superseded  and  their  dates  of 
publication  in  the  Federal  Register  are 
listed  with  each  State.  Supersedeas 
decision  numbers  are  in  parentheses 
following  the  numbers  of  the  decisions 
being  superseded. 


LA83-4060  (LA85-4028) Aug.  5.  1963 

LA64-400e  (LAe5-4029) Feb.  17,  1964 

LA84-4055  (LA35-4020) Sept  28.  1984 

Misaoun 

MO64-4062  (MOe5-4027).. Oct   12,  1984 

MO84-409e  (MOe5-4024) Oct  5,  1984. 

MO84-4060  (MOe5-4025) Oct  5,  1964 

MO64-40ei  (MC8S-4026) OoL  12,  1984. 

Pennsytvana: 

PA63-3001  (M065-3037) Aug^  9.  1963 


Signed  at  Washington,  D.C.  this  2d  day  of 
August  1965. 
Jamea  L  Valin, 
Assistant  Administrator. 

mULDtQ  CODE  4$10-27-«l 


MODIFICATION  P.  1 


MODIFICATION  P.  2 


DECISIOH  BO.  ALea-iooi 
Mod  »  i 
(48  FR  2929  -  January  21. 

1983) 
Colbart  6  Laudardale  Cos., 

Alabama 

CaANGE: 
BOIUatMAKERS 


HMMy 


$16.20 


4.10S 


DECISION  NO.   AL83-1010 

•MtC 
MWMV 

aatM 

LaSt, 

Mod  •   2 

(48  FR  7364  -  Pabruary  2. 

1963) 

Baldwin,   Choctaw.    Clarlca. 
Conacuh,    Eacaabla, 
Naranqo,   Monro*,   Mobil*, 
Mashli>9too  «  Wilcox  Cos., 
Alabaaa 

ADDi 

POWER  BOUIPMENT   OPERATORS: 

Classification  Definition 

»: 

9rWP  Pi   Oilars 

DECISION  NO.  CA84-5022  - 
Mod.  ilO 
(49  FR  39416  -  October 

S,  1984) 
Alameda,  Alpine,  Amador 
Counties,  etc.,  CA 

Change: 
Roofers; 
Area  1: 

Roofers 

Mastic  Wor)cers;  Ket' 
tlemen  (2  kettles 
without  pumps) 

Bitunastic;  Coal 
Tar  Build-up; 
Enameler;  Pipe- 
wrappers 
Area  5: 

Roofers 

Mastic  Workers; 
Kettlemen  (2  ket- 
tles without 
punps) 

Bitumastic;  Coal 
Tar  Pitch;  Enam- 
eler; Pipewrapper 
Area  7 : 

Roofers 

Mastic  Workers; 
Kettlemen  (2  ket- 
tles without 
pumps) 

Bitumastic;  Coal 
Tar;  Enamelersi 
Pi[>*wrappers 


$17.37 
17.62 


19.37 
16. 3S 


IN83-2069  - 


16. 6C   7.29 


18.3 

17. Od 


17.2! 


19.  0( 


$6.75 
6.75 

6.75 
7.29 


A284-5005 


DECISION  NO. 

Mod.  *3 

|49  FR  9059-  March  9, 

19S4)  Statewide,  Arizona 


OMITi 

Millwrights: 
Northern  Area 
Central  and 'Southern 
Areas 


ADD: 


Millwrights 


$17.94 
IS.  44 

15.69 


■MMfttt 


$2.55 
2.55 

2.84 


DECISION   NO.    DC84-3009- 

TOD.  j>ia ' 

49  FR  13800-April  6,  1984) 
DISTRICT  OF  COLUMBIA,  MARY 
:.AND-M0NTGOMERy  4  PRINCE 
JEORGES  COUNTIES,  THE  D.C. 
TRAINING  SCHOOL,  VIRGINIA- 
rNDEPENDENT  CITY  OF 
ALEXANDRIA  t   ARLINGTON  t 
"AIRFAX  COUNTIES 

HANGC: 


PLASTERERS 


(3) 


7.29 
7.09 


7.09 
7.09 


MMrty 
)        KMM 

riMft    \ 

•HMfW     , 

15.31 

2.00 

DECISION  NO. 

M6b.  M' 

(46  FR  40069  -  September 
2,  1983) 

Clay,  Davies,  ....  and 
Warrick  Counties,  Indiana 

Change: 

XSBESfOS  WORKERS: 

Area  1 

Area  2 
BRICKLAYERS;  CAULKERS: 
POINTERS;  CLEANERS  and 
STONEMASONS: 

Area  1 

Area  2 

Area  3 
CARPENTERS: 

Area  2: 
Carpenters  and  Soft 
Floor  Layers 

Area  4: 

carpenters 
Area  5: 

Carpenters 
Area  6: 
CEMENT  MASONS: 
Area  2: 
Area  4: 
ELECTRICIANS: 
Area  1: 

Area  2: 

Area  3: 

ELAVATOR  CONSTRUCTORS: 
Mechanics: 
Area  1: 

Area  2: 

GLAZIERS: 

Area  3: 
IRONWORKERS: 

Area  1: 

Area  2: 

Area  3: 
Area  5i 


$18.90 
20.19 


17.91 
15.25 
16.83 


15.20 

15.95 

15.87 

14.27 
15.95 

18.15 

19.63 

18.00 

17.815 
18.22 

15.735 

19.35 
17.70 

14.54 
15.95 


S2.90 
2.47 


2.83 

2.17 
2.75 


2.80 

3.35 

2.10 


2.08 
2.10 

2.26  + 

3% 

1.25+ 

9.5% 

19.5% 


3.001 
afcb 
3.001 
a&b 

2.41 

2.46 
4.25't 
1% 

4.87 
4.40 


16. 
16. 


16.96 


DECISION  NO.  IN83-2069- 
MOD.  ♦4 (Cont'd) 


MARBLE  SETTERS;  TILE 
SETTERS  and  TERRA2Z0 
WORKERS : 

Area  1:  $16. 

Area  2:  15. 

MARBLE,  TILE  and 

TERRAZZO  FINISHERS: 

Area  1: 

Tile  and  Terrazzo 

Finishers 
Marble  Finishers  , 
Area  2: 
Marble  and  Tile 
Finishers 
MILLWRIGHTS: 
Area  1: 
Area  3: 
PAINTERS: 
Area  1: 
Brush,  Roller,  Dry- 
wall  Tapers  and 
Finishers 
Spray  and  Sandblast 
ing 
Area  2: 
Brush,  Roller,  Dry- 
wall  (without  toolsp 
Spray 
Sandblast 
Area  3: 
Brush,  Paperhangers 

Rollers  and  Drywall 
Spray  and  Sandblast 
Structural  Steel 
Area  4: 
Brush  and  Roller 
Spray;  Sandblast 
Drywall  Tapers 
PLASTERERS: 
Area  1 : 
Area  3: 
PLUMBERS  and  STEAM- 
FITTERS: 
Area  1: 
Area  2: 
Area  3: 


(4) 


15, 
16 


16. 
17, 


14. 
15. 

16. 


15. 
17. 

15. 

15. 
16. 
15, 

14, 
17, 


$2.20 
2.17 


3.35 
2.36 


1.40 
1.40 


2.02 
2.02 
2.02 


2.57 
2.57 
2.57 

2.08 


2.90 
2.51 
2.55 


2 

p 


a 
«< 


a 

oe 


••lODiFiCArio.':  p.    i 


DECISION  NO.  IS83-2069- 
Ma6.  <4((;ont'dr 


HW<lt 

Katn 


Fnuft 
••Mtitt 


ROOFERS I 
Area  1: 
Area  2: 
Composition 
Slate  and  Tile 
Area  3: 
Composition 
Slate,  Tile,  Concrete 
Slab  and  Gvpsum  Plank 
SHEET  METAL  WORKERS: 
Area  1: 
Area  '2: 

SPRINKLER  FITTERS: 


S15.00l$1.75 


15.65; 
15.90 


2.63 
2.63 


15.08  2.75 

16.981  2.75 

17.53'  3.72 

17.24]  2.65-« 

16.671  3.23 


HourlY 
R«IM 


DECISION  MO-    KY84-1008 
I  Mod  #  4 

j    (49   FR   10000    -  March   16, 
I      1984) 

I  Boone,   Campbell,    Kenton  «. 
I     Pendleton  Cos.,   Kentucky 


CHANGE: 

BRICKLYERS   i.   STONE  MASONS    $11.00 


frUtft 
■iMliU 


1.97 


iDECISION  NO.    KY84-10O3 
Mod  #  8 

(49  FR  9057    -  January  9, 
I    1984) 
JMcCracken  County,   Kentucky 

CHANGE: 

i  BOILERMAKERS 


DECISION  NO.  KY84-1007 
JMod  #  7 

(49  FR  9999  -  March  16, 
1964) 
Hardin,  Jefferson  &  Meade 
Cos.,  Kentucky 

CHANGE: 


Frtitf* 


$18.45  I  3.52 


iSOILERMAKERS 


$18. 4S 


DECISION   NO, 
MOD    *1 


MD  85-3041 


Banc 

I     Hourly 
19851     «•»• 


(50  FR  30587-July  25      ^ 

ANNE  APUNDEL  (EXCLUDING  P 
THE  D.C.  TRAINING  SCHOOL)  ,| 
BALTIMORE  ASD  BALTIMORE 
CITY,  -lARYLAND,  AND  FOR  j 
HEAVY  CONSTRUCTION  FOR  ALLi 
OF  THE  ABOVE  AND  INCLUDING 
HARFORD  &  HOWARD  COUNTIES,, 
MARYLAND  1 

CHANGE  COUNTIES  TO  READ:  \ 
COUNTIES:  ANNE  ARUNDEL 
(EXCLUDING  THE  D.C.  TRAIN-| 
ING  SCHOOL)  ,  .BALTIMORE  AND 
BALTIMORE  CITY,  MARYLAND  j 
(Building  and  Heavy  Con-  ! 
struction)  . 

HARFORD  &  HOWARD  COUNTIES,. 
MARYLAND  (Heavy  Construe-  ' 
tion  Only) 

CHANGE: 


I  ■•Mfib 


BRICKLAYERS 


12.21 


2.29 


DFCISION  Nrv.BER  MN84-5015 


MOD.  «6 
(49  FR  22134  -  May  25, 

1934) 
Aitkin,  Becker, .. .Wright 

and  Yellow  Medicine 

Counties,  Minnesota 

Change: 
Glaziers: 

Area  1 
Sheet  Metal  Workers: 

Area    1 


$16.44    $3.06 


15.40 


3.92+c 


3.52 


(5) 


M 

DDIFICATION  P. 

4 

DECISION  NUMBER  MN85-5006 

MOD.  4*6 
(50  FR  4837  -  February  1, 

1985) 

- 

DECISION  HO.  NJ85-3032 

Mib.  tJO.  2 

(50  FR  29594  -  July  19 

BMic 

rrMfi 

■MWfH> 

1985) 

Anoka,  Benton,  Carlton, 

HvMtly 

Atlantic,  Burlington, 

Carver,  Cook,  Dakota, 
Hennepin,  Itasca, 

Caiaden,  Cape  Nay, 

Cumberland,  Glouceste 

Koochiching,  Lake, 

Mercer,  Monmouth,  Oce 

Ramsey,  St.  Louis, 

and  Salem  Counties, 

Scott,  Sherburne, 

New  Jersey 

Stearns,  i   Washington 

Counties,  Minnesota 

CHANGE: 

HEAVY  t    HIGHWAY 

Change: 

CONSTRUCTION 

Glaziers: 

Zone  1: 

Area  1 

$16.44 

S3. 06 

Group  1 

Sheet  Metal  Workers: 

Group  2 

Area  3: 

Group  3 

Commercial  Building 

15.40 

3.92+j 

Group  4 

Residential 

9.86 

3.92+j 

Group  5 
Group  6 

Add: 

Zone  2 

Foonote: 

Group  1 

j.  S.58  to  SASMI 

Group  2 
Group  3 

•WC 

HMfly 

Group  4 

DECISION  HO.  VT84-3029  - 

MiD.  n               ... 

rrMft 

•MWflU 

Group  5 
Group  6 
FREE  AIR  TUNNEL  JOBS: 
Group  1 

(49  fR  38456  -  September  28 
1984) 

1 

STATEWIDE,  VERMONT 

Group  2 
Group  3 

CHANGE: 

Group  4 

CHITTENDON  COUNTY: 

POWER  EQUIPMtNT  OPERATORS 

Earth  Auger/Post  Driver 

6.39 

TRUCK  DRIVERS: 

2-axle 

5.50 

3-axle 

6.00 

GRAIJD   ISLE  COUNTY: 

POWER  EQUIPMENT  OPERATORS^ 

Earth  Auger/Post  Driver 

6.39 

TRUCK  DRIVERS: 

2-axle 

5. SO 

3-axle 

6.00 

OMIT: 

CHITTENDON  COUNTY: 

POWER  EQUIPMENT  OPERATORS: 

Oilers 

GRAND  ISi-E  COUNTY: 

t-StaEft  t(5UlPMENT  OPERATORS; 

Oilers 

(6) 

HMXy 
RMM 


$13.10 

3.30 

13.30 

3.30 

13.60 

3.30 

13.80 

3.30 

14.05 

3.30 

15.60 

3.30 

13.20 

3.30 

13.40 

3.30 

13.70 

3.30 

13.90 

3.30 

14.15 

3.30 

15.70 

3.30 

15.95 

3.30 

14.25 

3.30 

14.10 

3.30 

13.601 

3.30 

rtntfi 


CO 


a. 

(D 


90 

CD 
00, 


< 

o 

►■■■" 

p 

Z 

o 


01 

4» 


a, 

03 

> 

c 
00 

c 

CD 


01 


z 

o 
o 


SUPKASEDEAS  UECISIOU 


SUPERSEDEAS  DECISION 


STATE:  Louisiana  PARISHES:  Bossier  t  Caildo 

DECISION  NO. :   LA85-4020  I>ATE:   Date  of  Publication 

Supersedes  Decision  Ho.  LA83-4060,  dated  8/5/83  in  48  FR  35846. 
DESCRIPTION  OF  WORK:   Residential  Projects  consisting  of  single  family 
honies  i   apartments  up  to  t  including  4  stories. 


STATE:   Louisiana  PARISH:   Statewide 

DECISION  NO.:  LA85-4020  DATE:   Date  of  Publication 

Supersedes  Decision  No.  LA84-4055  dated  September  28,  1984  in  49  FR  38445. 
DESCRIPTION  OF  WORK:   Building  projects  (does  not  include  single  family  homes 
t   apartments  up  to  and  including  4  stories. 


AIR  COi'iDITIO.nNG  MECHANIC 

BRICKLAVEriS 

CARPENTERS 

CEMENT  IIASONS 

ELECTRICIANS 

IRONWORKERS 

INSULATORS 

LABORERS: 

Laborers 

Mason  tenders 

Mortar  mixers 


Hwrty 

RMM 

lamnu 

$    9.61 

10.95 

1.20 

10.96 

1.04 

10.20 

.40 

12.55 

2.40+4 

12.10 

1.41 

7.28 

.57 

7.28 

.57 

7.38 

.57 

7.43 

.57 

PAINTERS 

PLUMBERS 

ROOFERS 

SHEET  METAL  WORKERS 

SOFT  FLOOR  LAYERS 

SlIEETROCKERS 

TILE  SETTERS 

TRUCK  DRIVERS 

POWER  EQUIPMENT  OPERATOR 

Backhoes 

Bulldozers 

Trenchers 


Houfly 

Frtiw 
B«iwfttt 

Rmm 

$10.60 

.75 

13.80 

2.20 

11.38 

.24 

11.30 

.83 

12.28 

1.04 

11.48 

10.73 

.55 

B.ll 

10.79 

10.66 

8.80 

WELDERS  -  receive  rate  prescribed  for  craft  perforning  operation  to 
which  welding  is  incidental. 

Unlisted  classifications  needed  for  work  not  included  within  the  scope 
of  the  classifications  listed  may  be  added  after  award  only  as  provied 
in  the  l2Ux}r  standards  contract  clauses  (29  CFR  5.5 (a) (1) (ii) ) . 


ASBESTOS  WORKERS: 
ZONE  1 
ZONE  2 
ZONE  3 
ZONE  4 
BOILERMAKERS 

BRICKLAYERS  t   STONEMASONS : 
ZONE  1 
ZONE  2 
ZONE  3 
ZONE  4 
ZONE  5 
ZONE  6 
ZONE  7 
ZONE  8 
ZONE  9 
ZONE  10 
CA.1P  ENTERS: 
ZONE  1: 
Carpenters 
Millwrights 
Piledrivermen 
ZONE  2: 

Carpenters,  Pile- 
drivermen t  Soft 
Floor  Layers 
Millwrights 
ZONE  3: 

Carpenters  t  Drywall 
Hill%a:ights 
Piledrivermen 
ZONE  4: 
Carpenters  t  Pile- 
drivermen 
Millwrights 
ZONE  5: 
.  Carpenters  t   Soft 
Floor  Layers 
Millwrights 
Piledrivermen 
ZONE  6: 
Carpenters  t  Soft 

Floor  Layers 
Millwrights 
Piledrivermen 


<7> 


■■■■nu 

19.145 

2.335 

16.71 

2.94 

16.00 

3.14 

14.94 

2.05 

16.125 

2.95 

12.50 

2.26 

13.22 

1.90 

13.67 

2.32 

14.50 

2.04 

13.75 

12.30 

X.90 

14.10 

.30 

14.15 

.75 

14.50 

13.00 

11.26 

.60 

11.98 

.60 

12.16 

.60 

11.18 

1.60 

15.46 

.07 

13.45 

2.50 

14.15 

2.50 

13.85 

2.50 

13.50 

1.96 

15.60 

1% 

14.76 

2.60 

15.15 

2.60 

14.86 

2.60 

14.60 

2.60 

15.15 

2.60 

14.86 

2.60 

CARPENTERS  (CONT'D): 
ZONE  7: 
Carpenters  t   Soft 

Floor  Layers 
Millwrights 
Piledrivermen 
ZONE  8: 
Carpenters  t  Soft 

Floor  Layers 
Millwrights 
Piledrivermen 
ZONE  9 1 
Carpenters  t  Soft 

Floor  Layers 
Millwrights 
Piledrivermen 
ZONE  10 1 

Carpenters,  Pile- 
drivermen, Soft 
Floor  Layers 
Millwrights 
ZONE  11: 
Carpenters 
Millwrights 
Piledrivermen 
CQIENT  MASONS: 
ZONE  1 
ZONE  2 
ZONE  3 
ZONE  4 
ZONE  5 
ZONE  6 
ZONE  7 
ZONE  a 
ZONE  9 
ZONE  10 
ELITTRICIANS: 

ZONE  1:  Electricians 


ZONE  3: 


Cable  Splicers 
Electricians 


Cable  Splicers 
iOmt  3:   Electricians 

Cable  Splicers 
ZONE  4:  Electricians 

Cable  Splicers 

(10) 


■Mk 

RMH 

■Minn 

13.35 

14.10 

13.85 

12.00 

1.93 

12.75 

1.98 

12.25 

1.98 

12.30 

i.es 

13.20 

1.85 

12.80 

1.85 

9.90 

1.60 

15.46 

.07 

11.05 

13.90 

13.90 

13.55 

13.42 

12.45 

2.20 

14.21 

1.68 

13.75 

10.50 

10.80 

.85 

12.65 

.75 

11.90 

.30 

9.65 

.65 

17.64 

13.30% 

+5/10* 

17.89 

4     " 

15.90 

1.02+ 

♦  31 

16.40 

M 

17.70 

2.00+ 

3-5/10 

18.20 

m 

18.00 

.80+ 

3-2/10 

18.25 

H 

CD 


< 

is 

2 

o 


Ol 


a- 

09 

> 

c 
oe 

c 
» 


w 
en 


DECISION  NO.:   LA8S-402Q 


ELECTRICIANS  (CONT'D): 
ZONE  5:   Electricians 

Cable  Splicers 
ZONE  6:   Electricians 
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ZONE  7: 


ZONE  8: 


Cable  Splicers 

Electricians 
Cable  Splicers 
Electricians 


#     Cable  Splicers 
ELEVATOR  CONSTRUCTORS: 
ZONE  1:  Mechanics 
Helpers 

Helpers  (Prob.) 
ZON:  2:  Mechanics 
Helpers 

Helpers  (Prob.) 
GLAZIERS: 
ZONE  1 
ZONE  2 
ZONE  3 
ZONE  4 
ZONE  5 
IRONWORKERS: 
ZONE  1 
ZONE  2: 
Rodraen 

All  other  clasalfica- 
tions 
ZONE  3: 
Rodnen 

All  other  classifica- 
tions 
ZONE  4: 
RodiDen 

All  other  classifica- 
tions 
ZONE  5: 
Rodmen 

All  other  classifica- 
tions 
ZONE  6: 
Rodmen 

All  other  classifica- 
tions 
ZONE  7 
LABORERS: 
ZONE  1: 
Group  1 
Group  2 
Group  3 


I 


15.53 


14.87 
70%JR 
50%JR 
13.03 
70%JR 
50%JR 

15.25 
13.25 
16.92 
9.88 
10.99 

15.00 

11.04 

12.27 

9.94 
11.04 
10.75 
12.25 
10.79 
12.29 

9.00 

12.51 

11.02 


7.20 
7.40 
7.45 


3.29+a 
3.29+a 


3.00')'a 
3.00-fa 


.02+b 
.01 
1.41 
.34 


2.43 

2.55 

2. 55 

2.55 

2.55 

2.55 

2.55 

2.51 

2.51 

2.29 

2.29 
2.42 


.30 
.30 
.30 


LABORERS  (CONT'D): 
ZONE  2: 
Group  1 
Group  2 
ZONE  3 
ZONE  4 
ZONE  5: 
Group  1 
Group  2 
Group  3 
ZONE  6: 
Group  1 
Group  2 
Group  3 
ZONE  7: 
Group  1 
Group  2 
Group  3 
Group  4 
Group  5 
ZONE  8: 
Group  1 
Group  2 
Group  3 
ZONE  9: 
Projects  $2,000,000 
i   less: 
Group  1 
Group  2 
Group  3 
Group  4 
Group  5 
Projects  over 
$2,000,000: 
Group  1 
Group  2 
Group  3 
Group  4 
Group  5 
ZONE  10: 
Group  1 
Group  2 
ZONE  11: 
Group  1 


Group 
Group 
LATHERS: 


ZONE 
ZONE 
ZONE 
ZONE 
ZONE 
ZONE 
ZONE 
ZONE  8 
11) 


Sak 
HMily 
NMH 

Sm<n> 

8.92 

.80 

9.12 

.80 

9.85 

1.04 

7.40 

1.04 

11.67 

.85 

11.77 

.85 

11.82 

.85 

11.27 

.85 

11.37 

.85 

11.42 

.85 

10.89 

1.08 

10.99 

1.08 

11.14 

1.08 

11.05 

1.08 

11.15 

1.08 

10.57 

1.08 

10.72 

1.08 

10.77 

1.08 

6.78 

.80 

6   98 

.80 

7.03 

.80 

7.08 

.80 

7.43 

.80 

8.11 

.80 

8.31 

.80 

8.36 

.80 

8.41 

.80 

8.76 

.80 

7.40 

.90 

7.50 

.90 

8.45 

.80 

8.60 

.80 

8.75 

.80 

14.78 

2.30 

13.50 

1.96 

11.26 

.60 

11.18 

1.60 

9.90 

1.60 

12.50 

1.98 

13.35 

12. 3C 

1.85 

DECISION  NO.:   LA85-4020 


LINE  CONSTRUCTION: 
Lineman 

Groundman 

winch  True)?  Operator 
(  Tractor  Driver 

Hole  Digger  Operator 

MARBLE,  TILE  t   TERRAZZO 
WORKER?  i    FINISHERS: 
ZONE  1: 

Marble  Setters 
Tile  t   Terrazzo  Worlters 
Marble,  Tile  (• 

Terrazzo  Finishers 
ZONE  2: 
Marble  fc  Terrazzo 

Workers 
Tile  Setters 
ZONF  3: 

Marble  Setters 
Terrazzo  Workers 
ZONE  4: 

Marble,  Tile  » 
Terrazzo  Workers 
ZONE  5: 
Marble,  Tile  i, 

Terrazzo  Workers 
ZONE  6: 
Marble,  Tile  t 

Terrazzo  Workers 
Marble,  Tile  f, 

Terrazzo  Finishers 
ZONE  7: 
Tile  Setters 
Tile  Finishers 
PAINTERS: 
ZONE  1: 
New  Construction 
Maintenance 
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ZONF  2: 
Group  1 
Group  2 
Group  3 

ZONE  3: 
Group  1 
Group  2 
Group  3 


Swk 

MltM 

I 

Fthlf. 

iMcnu 

12.10 

1.25  + 

3.75*1 

5.85 

1.25+1 

3.75%; 

j 

8.72 

1.25+1 

3.75%l 

10.47 

1.25+i 

3.75%| 

i 

14.50 

2.04 

14.65 

.70 

10.60 

1.15 

13.67 

2.32 

15.07 

1.70 

14.50 

11.65 

12.85 

.75 

11.00 

.95 

17.25 

10.60 

1.15 

13.75 

10.60 

1.15 

12.45 

.60 

11.65 

.60 

10.75 

1.38 

11.00 

1.38 

ao.oo 

1.38 

13.235 

2.115 

13.61 

2.115 

15.535 

2.115 

PAINTERS  (CONT'D): 
ZONE  4: 
1 
2 
3 
4 
5 
6 
7 


Group 

Group 

Group 

Group 

Group 

Group 

Group 
ZONE  5: 

Painters,  tape  ir 
pointing 
■^aperhanger 
ZONE  6: 

Group  1 

Group  2 

Group  3 
ZONE  7: 

Painters 

Industrial 
PLASTERERS : 


drywall  & 


ZONE 

ZONE 

ZONE 

ZONE 

ZONE 

ZONE 

ZONE 

ZONE  8 

ZONE  9 
PLUMBERS  t  PIPEFITTERS: 

ZONE  1 

ZONE  2 

ZONE  3: 

When  contract  price  of 
air  conditioning  is 
$150,000  or  less  or 
where  the  contract 
price  of  plumbing  i 
less  than  $100,000 

When  contract  price 
of  air  conditioning 
is  in  excess  of 
$150,000  or  where 
the  contract  price 
of  plumbing  is  in 
excess  of  $100,000 

ZONE  4, 

ZONE  5 
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Sate 
HMdy 

Ram 

FrMf. 

iwmu 

10.99 

11.43 

11.12 

12.25 

12.59 

11.09 

11.33 

10.50 

1.10 

10.05 

10.55 

11.05 

10.85 

.83 

11.00 

1.38 

13.20 

14.25 

.01 

14.20 

16.40 

.01 

12.081     1.58    1 

12.00 

.01 

12.10 

.85 

14.15 

.75 

14.10 

.30 

16.80 

2.43 

13.42 

2.58 

jU.35 

1.65 

13.3! 

1.65 

13. 8C 

2.20 

12. 4( 

3.00 
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CEdSION  to. :     LA85-4020 


Piueros  t  PDwmws  (oont'D) 

ZONE  6: 

Helpers   (exterior  sewer  4 
all  related  uorlc  Includ- 
ing bell  holding  4 
cxandng,  cutting  holes 
vnloading  4  loading  of 
mitarials,  equipment  4 
tools  tc  4  frcni  joteite  4 
distrUution  4  stock 
piling  of  sane,  dis- 
mantling, erecting  4 
dJTOilTJng  scaffold, 
ganeral  clean  up  of  site 
Kum  BauimENr  opovitors: 

20NE  1  -  OCUP  1 

GROUP  2 

(SOUP  3 
ZONES  2,    3  4  4  -  GHOUP  1 

cacup  2 

GPOUP  3 
GROUP  4 
OOUP  S 
GROUP  6 


nCS-GKUP  1 

OOV  2 

GKXP  3 

OOV  4 

GRXIP  5 

GROUP  6 

GRXJP  7 

GROUP  e 

2CME  6  -  GROUP  1 

GROUP  2 

GROUP  3 

GROUP  4 

GROUP  5 

(SOUP  6 

GROUP  7 

GROUP  8 

GROUP  9 

GROUP  10 

GROUP  11 

ZONE  7  -aoup  1 

GROUP  2 

GROUP  3 

(3I0UP  4 

GROUP  S 

15.05 


4.80 

12.00 
10.00 
8. SO 
9.55 
10.58 
10.68 
11.15- 
13.32 


2.15 


.03 

2.20 
2.20 
2.20 
2.20 
2.20 
2.20 
2.20 
2.20 


12.32 

2.20 

13.36 

2.50 

9.25 

2.50 

13.61 

2.50 

13.86 

2.50 

14. U 

2.50 

14.36 

2.50 

14.86 

2.50 

8.59 

2.50 

16.  U 

2.50 

16.36 

2.50 

16.61 

2.50 

16.86 

2.50 

17.36 

2.50 

17. U 

2.50 

15.86 

2.50 

13.18 

2.50 

U.61 

2.50 

9.45 

2.50 

10.78 

2.50 

15.23 

2.50 

12.49 

2.50 

12.68- 

2.50 

15.73 

2.50 

10.79 

2.50 

Page  4 


Foiot  BJuimBrr  cpbmtors 

(OCNT'D)  I 
ZOte  7  (cont'd) 
group  6 
GROUP  7 
GROUP  8 
GROUP  9 
GROUP  10 
GROUP  11 
C90UP  12 
ZONE  8 
GROUP    1 
GROUP   2 
GROUP   3 


ROOFERS: 
ZONE   1: 
Roofers 

itoofer's  helpers  renove 
old  roofing,  hustle 
mterial  and  cleanup 
mder  si^iervisian  of  a 
joumeymn 
ZONE  2 
ftoofers 

Preparers  ronove  old 
roofing,  plaoe,  stock  or 
ncwe  mterials,  tmls  or 
equipgent  for  joumeynen 
ZONE  3 
Roofers 

Preparers  move  old 
roofing,  plaoe,  stock  or 
mm  materials,  tools  or 
equipraent  for  journeymen 
ZONE  4 
Roofers 
Kettlenen 
ZONE  5  -  {toofers 
SHEET  HEIAL  WORKISS: 
ZONE  1 

ZONE  2 

ZONE  3 

ZONE  4 

SPRBKLEK  FITTBtS 
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9.08 
15.48 
15.73 
15.98 
16.23 
16.73 
17.23 

10.40 
8.40 
7.30 


12.90 


5.00 


2.50 
2.50 
2.50 
2.50 
2.50 
2.50 
2.50 

2.20 
2.20 
2.20 


.^0 


8.10 

.20 

lO.U 

3.20 

4.90 

1.50 

12.78 

1.94 

11.70 

.30 

8.80 

.30 

12.86 

.24 

17.28 

3.12+ 

3% 

15.47 

3.03+ 

3t 

16.26 

1.86-f 

3Vtc 

13.92 

1.83+ 

3% 

15.07 

3.23 

DBCISIQN  NO. :     IA85-4020 


SOUW)  DCDUimS: 
Ttie  installation  (except  the 
instedlation  of  conduit,  the 
wiring  of  lii^t  circuits  4 
the  wiring  of  powsr  circuits 
vp  Xo  the  final  distribution 
panel),  operation,  iwinte- 
nanoe  4  repair  of  video 
soind  or  audio  4  associated 
signal  equip.  4  apparatus  by 
means  of  which  electricity 
is  applied  in  the  tranani- 
ssion  or  transference,  pro- 
duction or  reproduction  of 
voice  or  sound  with  or  ---ith- 
out  ethereal  ud,   includin; 
«0.1  types  of  signal  systcne 
that  may  be  required: 
JU-ltXSON,  ORLEANS, 
PLAQUEMINES,   ST.   BEKARD 
4  ST.   CHARLES  PARS. 


P^e  5 


11.82 


TWJCK  DRIVISS: 

ZONE  1: 

Pida(>s>  stake  bodies; 

Atapai  trailer  trucks 

winch  truck; 

Mississippi 

««ga» 

U.24 

ZONF  2: 

UHUUP  1 

9.05 

GROUP  2 

9.30 

GROUP  3 

9.85 

GROUP  4 

9.70 

OCUP  5 

10.15 

GROUP  6 

10.25 

GROUP  7 

10.55 

GROUP  8 

10.70 

ZONE  3: 

GROUP  1 

9.87 

GROUP  2 

9.95 

GROUP  3 

10.20 

GROUP  4 

10.35 

GROUP  5 

10.50 

GROUP  6 

10.70 

GROUP  7 

11.05 

ZONE  4: 

GROUP  1 

13.18 

caoup  2 

13.48 

OOUP  3 

13.63 

(3UUP  4 

13.83 

(SOUP  5 

13.98 

GROUP  6 

13.78 

ZONE  5: 

GRXff  1 

10.89 

1.86+ 
3%+d 


1.10 

.60 
.60 
.60 
.60 
.60 
.60 
.60 
.60 


tak 

H«M«y 

r-m 

■•Mi 

■•ulNl 

TOUCK  DRIVISS   (CONT'D)  i 

ZONE  5   (cont'd) 

GROUP  2 

11.50 

1.20 

GROUP  3 

11.55 

1.20 

GROUP  4 

11.81 

1.20 

ZCNE  6: 

Pick^w,  stake  bodies. 

duips;  trailer  trudcs; 

winch  tnicki  Mississippi 

wagon 

8.50 

1.10 

FOOTOOTES: 

1.20 


-  Ist  6  nos.  -  none;  6  mos.  to  5  yrs.  -  6%; 
over  5  yrs.  -  8%  of  basic  hourly  rate  4 
7  paid  holidays  A  thru  G 

b  -  5  days  paid  vacation  and  6  paid  holidays 
A  thru  F 

c  -  Labor  Day  shall  be  paid  holiday  at  the 
straight  tiire  rate  only  for  aiployees 
who  have  txen  on  the  payroll  at  least  2 
weelcs  4  who  have  worked  the  5  full 
working  days  prior  to  labor  Day  mless  no 
work  was  available,  orployee  vas  excused 
frtm  attendanoe  by  erployer  or  can  pro- 
vide a  statanent  fron  his  physician  that 
he  was  ill  4  unable  to  work 

d  -  Paid  Holidays  A,  C,  O,  £,  G,  Mardi  Gras 
Day  4  Christmas  Eve 

PAID  HJLIDAYS: 

A  -  New  years'  Day;  B  -  Manorial  Day; 
C  -  InJependenoe  Day;  D  -  labor  Day; 
E  -  Ihaijtsgiving  Day;  F  -  the  Friday  after 
-n^anksgiving  Day;  G  -  CSuristnas  Day 
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ZONE  DEFINITIONS  FUH  ftSBESTOS  WORKERS 
ZON'E  1  -  Acadia.  AUen7~Bea uregard ,  Calcasieu,  Cameron ,  Evangeline,  Jefferson 

Davis,  Rapides,  Vennilion  i   Ve"rnor.  Parishes 
ZONE  2  -  Bienville,  Bossier,  Caddo,  Caldwell,  Claiborne,  DeSoto,  Grant, 
— ?;^son,  Lincoln.  Natchitoches,   Ouachita,   Rea  River,  Sabine,  linion,  Webster 

4  Winn  Parishes 
ZONE 


;n  rdiiaiica 

-  Ascension,  Assumption,  Avoyelles.  Catahoula .  Concordia.  East  Baton 
— Rouoe.  East  Feliciana.  Iberia,  Iberville,  Jefferson, "Lafayette,  Lafourche, 
LaSille,  LivingstonT"OrTe"ans,  Plaquewines,  Poirte  Coupee,  St.  Bernard, 
St.  Charles,  St.  Helena,  St.  Janes,  St.  John  the  Baptist,  St.  LandryT 
St.  Martin,  St.  Mary.  St.  TammanY,  Tangipahoa.  Terrebonne.  Washington.  West 
Baton  Ro"uge  t  West  Feliciana  Parishes 
ZO.s'E  A   -   East  Carroll.  Franklin,  Madison.  Morehouse,  Richland,  Tenfas  i  West 
Carroll  Parishes 

ZONE  DEFINITIONS  FOR  BRICKLAYERS  AND  STONEMASONS 
ZONE  1  -  AS^6nsion,  Assuir.pt  ion ,  East  Baton  youqe.  East  Feliciana,  IbervtUe, 
"Helena,  Tangipahoa,  West  Baton  Rouge  &  West  Felieia.-,a  Pars, 


L i V 1  ngs tSn .  ji..  ncxcm .  > a.i^*M»..v.>.» .  "■-^.-  »-.."■■  ^-  -     — -,-.-'  t  -  ?  i ^ 

~  "   AVavelles,  C^atahoula.  Coi'.cardia,  Grant,  LaSalle  t  Rapides  Parishes 


ZONE? 


St.  Helena,  Tangipahoa 

Oyelles,  Catahoula,  Conca      

ZONE  3  -  Ki'skLi.    Allen.  Beabregtrd,  Olcasieu,  Cameron,  Jefferson  Dayts  i 

ggffion  Fltrishes 
ZONE  4  -  J«ft«rson,  Lafourche.  Orleans,  Plai^uewines,  St.  Bernard,  St.  Charles. 

StT  Jamo;  St.  John  the  BantiSt . 'st .  Tammany  (extending  northward  to  that 

part  of  St.  Tammany  Par.  fro*  Tang"lpah6a  Par.  on  the  west  along  U.S.  H<^. 
190  threugh  the  lower  limits  of  Covington,  along  St«te  Hwy.  58.  through  the 
lower  lisiits  of  Abita  Springs  4  Talisheek  ^  on  a  }in^  due  east  froin  TaU* 
sheek  te  the  Mississippi  State  Line)  4  Terretxinne  Parishes 
ZONE  5  -  St.  Tairanany  (north  half  including  Couinston  north  of  Hwy.  90)  k 
Washington"  Parisfies 

^  Bed  River.  *  Webgter 


iTshville,  Bossier,  Caddo,  Claiborne,  Qe|ete, 


ZONE   6 

Parishes 
ZONE   7  -   Watehitoches   4   Sabine  Parishas 
ZONE   8   -   (TaTdwail,    East   Carroll, 

SuaUTita 


___„^_^^__  Franfclin,  J^ekjon,  LingelP,  Ma 

House,  Sua^Tta.  Richland.  Tensas.  Union.  West  Carroll  4  Winn 
ZONE  9  -  IBBYi*.  Lafayette.  St.  Hartih.  St. 


ftore- 


Matv  4  Vermilion  Pan. 


ZONE  10-  ryiftgeline,  Pointe  Coupee  tSt.  Landyy  farisl^eg 

ZONE  DEFINITIONS  FOR  CARPENTERS; 
ZONE  1  -  All  of  Acadia, 


Evangeline, 
lartin  4  St . 


Landry  4  Verwiljon  Pars.: 

'^rs.  (west  er  ih       .   -  -. 


Lafavette,  St. 


the  JCtcHaTtlaya  River) 


Mftf  of  Iberia,  St.  Martin'4  St.  Marv 
ZONE  2  -  Calcasieu  Parish  4  Fort  Polk  in  Vernon  Parish 
ZONfe  i  -   t'arts  of  St.  Tammany  4  Tangipa.hoa  (  north  of  1-12  from  the  Mississippi 

State  Line  to  the  western  boundary  of  Tangipahoa  Par.)  4  Washington  Parishes 
ZONE  4  -  Ascension,  E»st  Baton  Bouge ,  East  Feliciana,  Iberville,  Livingston, 

pHiHte  Coupee.  St.gelena.  St. ' Jaaes  (north  oT  the  Mississippi  River) ,  West 


Baton  Rouge  4  West  Feliciana  Pars. 
ZONE  S  -  All  of  Jefferson.  Orfeap 


St.  John  the  B^ptjst  Pars. 


Plaquemines,  St.  Bernard,  St.  Charles  4 
Parts  ot   St;  Tamliiapy'  4  Tangipahoa  (s6utR  Bt  I-IJ 
-  -  boundary  of  Tangipahoa  Par.) 


frop  the  Mississippi  State  tin»  te  the  western 
Parishes 
ZONE  6  -  Asjigmgtion,  Iberia  (east  of  the  Atchafalaya  River),  Lafoujrche.  SJj. 

Jth  of  the  Miss.  River),  6t.  Martin  (eastern 

iiiment  of  ths  l\tet\^talaya   River),  St.  flary  (east  of  the  Atchafalaya  River) 


J4l»es  (sgjt 

Segment  of 

4  Terrebonne  Parishes 
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ZOWB  DEFINITIONS  FOR  CARPENTERS  (Cont'd) 

ZONB  7  -  Avoyelles,  Grant,  LaSalle,  Natchitoches,  Ran ides  &  Sabine 

ZONE  a  -  Blenvllfe,  Bossier,  Caddo,  Claiborne,  DeSoto,  Red  River,  Webster 
Parishes 

ZONE  9  -  Caldwell,  East  Carroll,  Franklin,  Jackson, 

Lincoln,  Madison,  Morehouse,  Ouachita,  Richland,  Tensas,  Onion,  West  Carroll 
4  Winn  Parishes  ~ 

ZONE  10  -  Allen,  Beauregard,  Caaercn,  Jefferson  Davis  4  Vernon  (excluding 

zo5£1Ll1?^|&ui 

ZOWB  DEFINITIOWS  fO 


-jla  4  Concordia  Parishes 
^gy  CEMENT  MASONS 


ZONE  1  -  Ascension,  Assugiption,  East  Baton  Rouge,  East  Feliciana, 

Iberville,  Livingston,  Pointe  Coupee,  St.  Helena,  St.  James, 

Tangipahoa.  West  Baton  Rouge  4  West  Feliciana  Parishes 
ZONE  2  -  Allen.  Beauregard.  Calcasieu,  Cameron,  Jefferson  Davis 

4  Vernon  Parishes 
ZONE  3  -  Acadia.  Iberia.  Lafayette,  St.  Landry,  St.  Martin.  St. 

M«ry  4  Venr.il  ion  Parishes      -  - 
yONE  4  -  Jefferson,  Lafourche,  (Orleans,  Plaquemines.  St.  Bernard, 

St,  Charles,  St.  John  the  Baptist,  St.  Tammany  (north  to  Inter- 

state  Hwy.  12)  4  Terrebonne  Parishes 
ZONE  5  >•  St.  Tammany  (northern  half  including  Covington  north  of 

Hwy  190)  4  Washington  Parishes 
ZONE  6  -   Avoyelles,  Catahoula,  Concordia,  Evangeline,  Grant, 

LaSallf  4  Rapides  Parishes 
ZONE  7  -  Bossier,  Caddo  Parishes 

ZONE  i  -   Caldwell,  East  Carrolj,  Franklin,  Jackson,  Lincoln,  Madison, 
Kpuse,  Ouachita^  Richland,  Tensas,  Union,  West  Carroll  4  Winp 
?  r  Natchitoches  4  Sabine  parishes 

4  Webster  Parishes 


Moreh 

ZON      __^ 

ZONE  10  -  Bienville,  Claiborne,  DeSoto 


Bed  River, 


ZONE  DEFINITIONS  FOR  ELECTRICIANS 
ZONE  1  -  Ascension,  East  Baton  Rouge, 

Livingston,  Pointe  Coupee,  St .  K 

ROuqe  4  West  Feliciana  Parishes 
zajjli  J  -  St.  Tammany,  Tangipahoa  t  Washington  Parishes 


East  Feliciana,  Iberville, 

St.  Helena,  St.  Landry.  West  Baton 


ZOljE  3 
ZONt  4 


St, 

Allen, 

Acadia, 


Beauregard   

Iberia.  Lafayette,  St 


Calcasieu,  Cameron  4  Jefferson  Davis  Pars. 


___^_  ____, Martin  (ncirthern  segmeYit)  , 

St.  Wary  (tliat  portion  southwest  of  the  Atchafalaya  River)  4 

Vefailion  Parishes 
ZONE  j  -  Assumption,  Jef fermoB,  Lafgurchg,  Orleans,  Plaquemines, 

St-  "Bernard,  St.  Charley,  StT  James,  St.  John  tBe  Baptist,  St. 

Njrtin  (southern  segment),  St.  Mary  (that  portion  northest  of  the 

Atchafalaya  River)  4  Terrebonne  parishes 
ZONE  f   »  Avoyelles,  Catafiouja,  Concordia.  Evangeline,  Grant,  LaSalle, 

Natchitoches  (that  portion  southwest  of  the  RSd  River),  Rapides, ~ 

Sapiqe,  Vernon  4  Winn  Parishes 
ZONE  7  -  Bienvil le,  Bosf ier,  Caddo,  Claiborne,  DeSoto,  Natchitoches 

(that  portion  northeast  of  the  Red  River),  Red  Bive?  4  WetsteT  Tafs. 
ZONE  8  -  Caldwell.  East  Carroll.  Franklin,  Jackson.  Lincoln.' >iadison, 

Mqrfhow#»,  Ouachita,  Richland,  Tensas,  Unioft  4  West  Carroll  Far"*?  " 

ZONE  DEFINITIONS  FOR  ELEVATOR  CONSTRUCTORS: 

ZONE  1  -  Acadia,  Allen,  Ascension,  Assugiptlon,  Beauregard,  Calcasjcti, 
Cameron.  East  Baton  Rouge.  East  Feliciana,  Evangeline,  Iberia, 
I15erville.  Jefferson,  Jefferson  Davis,  Lafayette,  lafoureTse"," 
Livingston  I  Orleans,  Plaquemines,  Pointe  Coupee',  St.  BernaTd,  St. 
^faarles,  St.  Helena,  St.  James,  St.  John  the  Baptist,  St.  Landry. 
St.  Martin,  St,  Wary,  St.  Tammany,  Tangfpah'oa,  Terfebojinfe,  Vermiliop, 
ifathington,  West  Baton  Rouge  4  West  Feliciana  Parishes 
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ZOHE  DEFINITIOHS  rOR  ELEVATOR  CONSTRUCTORS  (Cont'd); 
ZONE  2  -  Avoyelles,  Bienville,  Bossier,  Caddo,  Caldwell,  Catahoula, 
Claiborne,  Concordia,  DeSoto,  East  Carroll,  Franklin,  Grant,  Jackson, 
LaSalle,  Lincoln,  Madison,  Morehouse,  Natchitoches,  Ouachita,  Rapides, 
Red  River,  Richland,  Sabine,  Tensas,  Union,  Vernon,  Webster,  Nest 
Carroll  (  Winn  Parishes 

ZONE  DEFINITIONS  FOR  GLAZIERS! 

ZONE  1  -  Allen  (except  northeast  corner),  Beauregard,  Calcasieu,  Cameron, 
Jefferson  Davis  4  Vernon  Parishes 

ZONE  2  -  Acadia,  Ascension  (north  of  Hwy.  22),  Assuaption  (north  of  Hwy. 
22),  East  Baton  Rouge,  East  Feliciana,  Iberia,  Iberville,  Lafayette, 
Livingston  (north  of  Bwy.  22),  Polnte  Coupee,  St.  Helena,  St.  Landry 
(south  half),  St.  Martin,  St.  Mary  (except  Morgan  City  Area),  Tangipahoa 
(west  of  Hwy.  SI),  Vermilion,  West  Baton  Rouge  (  West  Feliciana  Pars. 

ZONE  3  -  Ascension  (south  of  Hwy.  22),  Assunption  (south  of  Hwy.  22), 
Jefferson,  Lafourche,  Livingston  (south  of  Hwy.  22),  Orleans,  Plaque- 
mines, St.  Bernard,  St.  Charles,  St.  James,  St.  John  the  Baptist, 
St.  Mary  (Morgan  City  Area),  St.  Tammany  (southern  portion)  t   Terrebonne 
Parishes 

ZONE  4  -  Bienville  (western  half).  Bossier,  Caddo,  Claiborne,  DeSoto, 
Natchitoches  (to  city  of  Natchitoches),  Red  River,  Sabine  t   Webster 

ZONE  S  -  St.  Tammany  (northern  2/3  everything  north  of  a  straight  line 
running  east  t  west  from  Pearl  River  to  Mandeville),  Tangipahoa  (every- 
thing east  of  Rt.  51  &  everything  north  ofa  straight  line  running  east 
t  west  from  Madisonville  through  Ponchatoula)  t   Washington  Parishes 

ZONE  DEFINITIONS  FOR  I ROWWORKERS ! 

ZONE  1  -  All  of  Jefferson,  Orleans,  Plaquemines,  St.  Bernard,  St.  Charles, 
St.  John  the   Baptist  t  St.  Tammany  Pars. i  Parts  of  Lafourche,  Livingston, 
St.  James,  Tangipahoa,  Terrebonne  t   Washington  Pars,  (west  of  a  straight 
line  drawn  from  the  La.  -  Miss,  border,  east  of  the  city  limits  of 
Warrenton,  soutlwest   through  Hammond  to  the  Gulf  of  Mexico) 

ZONE  2  -  Ascension, East  BatonRouge,  East  Feliciana,  Iberville,  Pointe 
Coupee,  West  Baton  Rouge  t  West  Feliciana  Pars.   Parts  of  Livingston 
(  St.  James  Pars,  (west  of  a  straight  line  drawn  from  the  La.  -  Miss, 
border,  west  ofthc  city  limits  of  Warrenton,  southwest  through  Hammond 
to  the  Gulf  of  Mexico) 

ZONE  3  -  Assumption,  Avoyelles,  Iberia,  St.  Helena,  St.  Martin,  St.  Maryi 
Parts  of  Acadia,  Evangeline,  Lafayette,  St.  Landry  t   Vermilion  Pars. 
(east  of  a  line  drawn  from  the  meeting  point  of  the  boundaries  of  the 
Pars',  of  Rapides,  Avoyelles  i   Evangeline,  southeast  along  the  western 
city  limitsof  Abbeville  to  the  Gulf  of  Mexico);  Parts  of  Lafourche. 
Tangipahoa,  Terrebonne  t  Washington  Pars,  (west  of  a  straight  line 
drawn  from  the  La.  -  Miss,  border,  west  of  the  city  limits  of  Warrenton, 
southwest  through  Hammond  to  the  Gulf  of  Mexico);  Parts  of  Catahoula, 
Concordia  i   LaSalle  Pars,  (south  of  a  line  drawn  from  Natchet  through 
the  city  of  Cottonport  to  the  Rapides  Par.  line,  then  west  along  the 
southern  border  of  Rapides  Par. ) 
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ZONE  DEFINITIONS  FOR  IRONWORKERS  (Cont'd)! 

ZONE  4  -  All  of  Bossier,  Caddo,  DeSoto,  Red  River  4  Webster  Pars.; 
Parts  of  Bienville,  Claiborne,  Natchitoches  4  Winn  Pars,  (west  of 
a  line  drawn  directly  south  from  the  ArkrLa.  border  through  the 
cities  of  Arcadia  4  Cloutierville) ;  Part  of  Sabine  Par.  (north  of 
a  line  drawn  from  the  Natchitoches  Par.  boundary  west  through  the 
city  of  Peason  to  the  Tex. -La.  border) 

ZONE  5  -  All  of  Caldwell,  East  Carroll.  Franklin.  Grant.  Jackson. 
Lincoln,  Morehouse,  Ouachita,  Rapides,  Richland,  Tensas,  Union  4 
West  Carroll  Pars.!  Parts  of  Bienville,  Claiborne,  Natchitoches  4 
Winii  Pars,  (east  of  a  line  drawn  directly  south  from  the  Ark. -La. 
border  through  the  cities  of  Arcadia  4  Cloutierville) j  Part  of 
Madison  Par.  (except  the  cities  of  Mound,  Delta  4  adjacent  areas); 
Parts  of  Catahoula,  Concordia  4  LaSalle  Pars,  (north  of  a  line  drawn 
from  Natchez  through  the  city  of  Cottonport  to  the  Rapides  Par.  line) 

ZONE  6  -  That  part  of  Madison  Par.  (including  the  cities  of  Mound, 
Delta  4  adjacent  areas) 

JONE  7  -  All  of  Allen,  Beauregard,  Calcasieu,  Cameron,  Jefferson 
Davis  4  Vernon  Pars.:  Parts  of  Acadia,  Evangeline,  Lafayette,  St. 
Landry 


^  4  Vermilion  Pars,  (southwest  of  Rapides  Par.  4  west  of  a 

tine  south  o£  the  western  most  border  between  Rapides  4  Evangeline) 

LABORERS  -  ZOKE  1  (CLASSIFICATION  DEFINITIONS)  ■ 

GROUP  1  -  Building  and  labor  construction 

GROUP  2  -  Stone  mason  tenders,  mechanical  tool  operators,  sewermen 
(bottom  men,  caulkers,  tenders,  joint  wipers,  hot  pot,  grade 
carriers,  layers  4  ditchers  4  ft.  or  over);  tender  of  all  crafts; 
sandblaster  (nonlemen) ;  sandblaster  (pot  tender);  laying  non- 
metallic  pipe  over  4  ft.  deep,  including  sewer,  drain  4  under- 
ground tile;  septic  tank  diggers  4  installers,  over  4  ft.  deep; 
gas  4  oil  pipeline  laborers  4  wrappers 

GROUP  3  -  Gunite  tool  operators 

LABORERS  -  ZONE  2 

GROUP  1  -  Builoing  laborer;  rotary  drill  laborers;  foundation  drill 
crewman 

GROUP  2  -  Mason  mixer)  plaster  mixer;  nechanical  tool  op.  (jackhammer, 
vibrator,  tamper,  chipping  gun,  soil  tillers) ;  sandblaster;  laying 
concrete,  clay,  plastic,  asbestos  cement,  casing  4  corrugated  metal 
pipe,-  as  sewer,  drain  4  underground  tile  (caulkers,  joint  wrappers 
hot  pot  4  pipe  layers);  gas  4  oil  pipeline  laborers  wrappers  4  dopers 
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LABORBRS  (CLASSIPICATIOW  DEFINITIONS) (Cont'd) t 

LABORERS  -  ZOWES  5*6 

CROUP  1  -  Building  and  general  laborers,  carpenter  tenders 

CROOT  2  -  Power  tool  ops.  (haancr  sen,  taaper,  vibrator,  power  buggies, 
concrete  chippers  i  cutters,  chain  saw  ops. ,ctc. )>  pipelayers  (non- 
awtallic) 

GROqP  3  -  Mason  tenders,  plaster  tenders,  ccaent  atx  (wet  or  dry)  tenders, 

hod  carrier  tenderi  nortar  aiicrs  4  cement  naxers  (wet  or  dry) 
LABORERS  -  ZONE  7 

GROQP  1  -  Laborers 

CROOP  2  -  Laborers  handling  pans,  stone  aason  tenders,  aechanical  tool  ops., 
seweraen,  sandblasteri  laying  non-aetallic  pipe  over  ('  deep,  including 
sewer  pipe,  drain  pipe,  t  underground  tile;  septic  tank  diggers  t  installers 
over  4'  deepi  gas  t  oil  pipeline  laborers  t   wrappers)  scalers  using  boat- 
swain's chair,  safety  belt  or  power  tool;  scaler  ft  cleaners 

GROOP  3  -  Gunnite  tool  operators 

GROUP  4  -  Bricklayer  t   nason  tender 

GROUP  5  -  Bod  carrier  using  a  priae  aovcr  to  serve  a  bricklayer)  aortar 
aixer ,  either  hand  or  aachine 

LABORERS  -  KJWE  8 
GROOP  1  -  Coaaon  laborers 
GROUP  2  -  Jaekhaaaeracn,  seweraen,  aason  tenders,  plaster  tenders,  stenc 

aason  tenders,  vibratoraan 
GROUP  3  -  Mortar  alsers 

LABORERS  -  ZONE  9 

GROOP  1  -  Coaaon  laborers;  carpenter  tenders;  aason  tenders  (other  than 
ceaent))  plasterers  tenders)  stone  aason  tenders;  concrete  workers) 
scaffold  builders 

GROUP  2  -  Air  tool  ops.  (jackhaaaer,  vibrator  k  taaper);  sewer  pipe  joiners 
t  setters;  concrete  cutters;  hod  carriers;  creosote  aaterials  handler) 
acid  worker;  aason  tenders  (ceaent);  Mortar  aixer  (wet  or  dry);  aotorised 
buggy  op.;  water  prooCcrs  (aaatic);  fora  setters  (steel  paving  foras) 

GROUP  3  -  Chain  ss>  operator 

GROUP  <  -  Asphalt  raker,  taaper.  saoothei  t  shov«l«rs)  aewar  pipclayarsi 
blaster  tenders 

GROUP  i   -   Powderaan 
LABQggRS  -  ZONE  10 

t»jto|jp  1  -  includes  all  laborers  axcapt  jadchanmerman 

GROOP  2  -  Jackhannarman 
LABORBRS  -  ZONE  11 

GROUP  1  -  Laborers,  tenders  (brickaasons,  steneaasons,  ceaent  aasons, 
carpenters,  plasterers),  stripping  4  disaantling;  concrete  fora 
work)  loading,  unloading,  carrying  t  handling  steel  4  steel  aesh) 
assisting  to  the  setting  of  cut  stone,  granite  or  artificial  stone) 
building  scaffolds)  shoring 

GROUP  2  -  Mechanical  tool  op.  (air,  electric,  aotor,  engine,  etc.))  sewer 
pipelayers)  aortar  aixers  (hand  or  aachine))  gunnite  op.,  tile,  terr«iX9 
4  aarble  setter  finishers 

CRgljP  3  -  Pip«  doBsrs  4  burners 


ZONE  DBPINITIONS  FOR  LABORERS! 
ZONE  1  -  St.  Taaaany  (as  far  south  as  Bayou  Lacoabe  4  east  to  the 
Miss.  State  Line  at  Pearllngton) ,  Tangipahoa  (all  butsouthwestern 
corner)  4  Nashington  Parishes 
ZONE  2  •  Acadia,  Iberia,  Lafayetta,  St.  Lanry,  St.  Martin,  St.  Mary 

(excluding  that  part  of  Par.  to  the  Caluaet  Locks  west)  4  Verailion 
ZONE  3  -  Calcasieu  Parish  4  Pt.  Polk  in  Vernon  Parish 

ZONE  4  -  Allen,  Beauregard,  Caaeron,  Jefferson  Davis  4  Vernon  (excluding 
Pt.  Polk)  Parishes 

ZONE  5  -  All  of  Ascension,  East  Baton  Rouge,  East  Peliclana,  Iberville, 
Pointe  Coupee,  West  Baton  Rouge  4  West  Feliciana  Pars.i  Parts  of 
Assumption,  St.  James,  St.  John  the  Baptist  Pars,  (north  of  a  line 
drawn  from  the  southern  limits  of  the  town  of  St.  Jantes  in  St. 
James  Par.  to  the  northern  linits  of  the  tiown  of  Napoleonville  in  • 
Assumption  Par.  4  then  directly  west  to  the  Par.  Line,  all  of  St. 
James  Par.  except  that  part  which  is  east  of  a  line  drawn  from  Lutcher 
to  U.S.  Hwy.  61  (Airline  Hwy.)  then  west  on  U.S.  61  to  Blind  River 
4  on  a  direct  line  to  Manchac) 

ZONE  6  -  Livingston,  St.  Helena  4  Tangipahoa  (south  4  west  of  a  line 
running  from  the  western  Par.  line  to  a  point  directly  east  which 
touches  the  northern  limits  of  the  town  of  Independence,  then 
directly  south  to  Lake  Pontchartrain)  Parishes 

ZONE  7  -  Jefferson  (except  Grand  Isle),  Orleans,  Plaquemines,  St. 
Bernard,  St.  Charles,  St.  John  the  Baptist  (on  the  west  bank  o7~the 
Miss.  River  4  the  portion  of  St.  John  the  Baptist  on  the  east  banjc  of 
the  Hiss.  River  as  far  as  the  Sycamore  Inn  at  Lutcher  4  north  to 
Blind  Rivei  4  Manchac)  4  St.  Tammany  (north  as  far  a»   Bayou 
Lacombe,  east  to  the  Miss.  State  Line  at  Pearlington)  Pars. 

ZONE  8  -  Assumption  (north  of  Napoleonville),  Jefferson  (Grand  Isle), 
Lafourche,  St.  James  (on  the  west  bank  4  including  the  town  of 
VacTierie)  ,  St.  Mary  (that  part  of  Parish  to  the  Caluaet  Loc)is 
west)  4  Terrebonne  Parishes 

ZONE  *  -  Avoyelles,  Evangeline,  Grant,  La Salle,  Natchitoches, 
Rapides  4  wlnn  Parishes 

ZONE  lu-  Bienville,  Bossier,  Caddo,  Claiborne,  DeSoto,  Red  River, 
Sabine  4  Webste"r~Parishes 

ZONE  11  -  Caldwell,  Catahoula,  Concordia,  East  Carroll,  Franklin, 
Jaefcson,  Lincoln,  Madison,  Morehouse,  Ouachita,  Ricland,  Tensas, 
Union  4  West  Carroll  Parishes 

ZONE  DEFINITIONS  FOR  LATHERS: 
zgHiJ^  -  Ai..^imnt  ir^p   TK,.riT  (east  of  the  Atchsfalaya  River),  JtX2«UQA, 

UtQurchP.  QilMna.  PlaquaiiiinPi,  St.  Bernard,  st.  chayies.  st.  jame« 
(south  of  the  Miss.  River),  ^t.  John  tne  Baptist.  Sr .  Wiirtin  (eastern 
segment  of  the  Atchafalaya  River) ■  St.  Mary  (east  of  the  Acchafalaya 
River),   St.  Tammapv.  Tanoioahofi .  Terrnt^onnp   and  Washington  Parishes 

*'^^   2   -   Ascension.  East  Baton  Rnuoe.  East  Feliciana.  Iberville.  Livingston, 
Pointe  qipuDfl*-  St.  Helena.  St.  Jaffey  (north  of  the  Mississippi  River), 
West  BatQn^^iia«  4  West  Feliciana  Parishes 

Z0NE3  -  All  of  JBiiia.    tV»ng«itne,  Lafayette.  St.  Landrv.  4  Vermilien  Pars. 
Parts  of  Ihtrtfi,  St.  Martin  4  St.  Mary  Pars,  (west  Of  the  Atchafayala 
River) 
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ZONE  DEKNirrONS  FOR  LATHERS  (Cont'd)! 

tOME  «  -  Calc««ieu  ParisH 

ZONE  S  -  *1 l«n,  B«auraaard.  Camaron.  Jefferson  D«vi«  t  Vernon  Parlshee 

ZONE  6  -  Bienville.  Boaeier.  SHHS'    Claiborne.  DeSoto.  Bed  River  4  Webite r 
Parlabei 

tONE  7  -  Avovellee,  Grant.  LaSalle.  Natchitochei. Ran Ides  t  Sabine  Pariahe* 

ZONE  t  -   Caldwll.  Catahoula.  Concordia.  6a»t  Carroll,  FranKlin,  Jackion. 
Lincoln.  JltiUlsn,  Morehouae.  Ouachita.  Richlar.d.  Ten sa r~t?KT57r.  w«»t  Carroll 
t   Winn  Parishes 
ZONE  DEnsITIONS  TOR  MARBLE,  TILE  I    TERRAZZO  WORHERS  AND  FINISHERS 

ZONE  1  -  Jefferson.  Lafourche.  Orleans.  Plaquemines.  St.  Bernard. 
St.  Charles.  St.  James,  St.  John  the  Baptist,  St.  Tanwiany  (ex- 
tending northward  to  that  part  of  St.  Tammany  Par.  from  the 
Tangipahoa  Par.  Line  on  the  west  along  U.S.  Hwy.  190  through  the 
lower  limits  of  Covington,  along  State  Mwy.  58  through  the  lower 
liaiti  of  Covington,  along  State  Hwy.  58  through  the  lower  limits 
of  Abita  Springs  t  Talish««k  t  on  •  line  due  'ast  from  Tallsheek 
to  the  Miss.  State  Line)   a  Terrebonne  Parishes 

tOME  2  -  Acadia,  Allen,  Beauregard,  Calcasieu.  Cameron,  Jefferson 
Diavls  a  Vernon  Parishes 

iMl  i  -   Iberia.  Lafayette,  St.  Martin.  St.  Mary  t   Vermilion  Pars. 

JMi  4  r   Caldwell.  East  Carroll.  Franklin,  Jackson.  LincolnT  Madison, 
HOrehouse.  OuacHita,  Richland,  Tensas,  Union.  West  Carroll  t  Winn 

tOMt  S  -"Bienville.  Bossier,  Caddo,  Claiborne,  De  Soto,  Red  River 
t  M«b'«t«r  Parishes 

tOWE  6  -  Aaeension,  Assumption,  East  Baton  Rouge,  East  Feliciana. 
Iberv'ille.  Livingston.  St.  Belena,  Tangipahoa,  West  Baton  Rouge 
t  West  rtlieiana  Parishes 

lOWE  7  -  St.  TaSany  (northern  half  Including  Covington  north  of 
Hwy.  190l  a  Washington  Parishes 


PAINTERS  CLASSIFICATION  DEFINITIONS 

ZCHTT ' —  — 

Brush;  drywall,  taping  t  floating,  sheetrock. 
Sandblasting,  industrial  t  steel,  spray 
Maintenance  repaint 


GROUP 
GROUP 
ZONE  3 
SMUP 
CROUP 


texture 


Painters,  paperhar.gers  t  sheetrock  tapers  t  floaters 

followln«.'lv«lM'ii/^*i»'^^2'*!'  °'  "'"  ""i'l^"''  "nder  construction;  the 
following  overall  of  30  ft.:  tanks,  air  conditioning,  towers,  smoke  stacks. 


THtt-l 


Brush 

■rush  swing  stage 

Brush  Industrial 

Spray;  spray  steel. 

Spray  swing  stage 

Paperhanger 

Sheetrock  finishers 


sandblasting 


ZONE 


I  - 


Painters,  paperhangert,  tapers  (  floaters 

Stage. vindow  jacks, bosun  chairs, structural  steel, rollers, equi; 


"piTntTng;sandblaatlng,  spray,  stack  sign, tank  painting, steeple  jack 
°«Q0>  3  -  structural  steel  brush 
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ZONE  3  -  Aacension  (south  of  Bwr-  22).  Assuaption  (south  of  Bwr.  22), 
Lafourche,  Llvlnf ■ — -•■  --  -  -  -■»■'   '■■^ —     -  - 

St.  ^     

str^anrany  (soutTiern  portion)  i   TerrebonTJe 


afourche,  Llvlnaston  (south  of  Bwy.  22),  JeffeTson,  Orleans,  Plaquemines, 
St.  Bernard,  St.  Charles,  St.  James,  St.  John  the  Baptist,  St.  Ma?y  Tkorqln 
City  Area)  .  Sj^' — "" '^^ .-rrz..    .   ji_— ^.  r  ,    ' 


fnotthern  2/3,  evcrythinf  north  of  a  straight  line 


t  from  Pearl  River  to  Nandeville),  Tangipahoa  (everything 
verythlng  north  of  a  straight  line  running  east  •  »««t  fro 


■est 

i   everjinin^  nonn  DC  a  atraignt  line  running  east  •  »««t  from 
Medlsonvlllethrough  Ponchatoula)  t  Washington  Pars. 
101«$  -  Avoyelles,  Bienville  (western  hal?).  Bossier,  Caddo.  Catahoula. 
Claiborne,  pesoto.  Evangeline,  Grant,  LaSalle,  Natchitoches  (except  north- 
east  corner)  RBPliJet.  RedTIyer,— gaMneTTm.andry  (norihern  portion), 
YtUflll,  »H»*ttf  •  Winn,  (southern  half  froa  a  line  running  east  t  west  through 
the  interaaction  of  Rts.  84  a  71  Including  the  town  of  Winnfteld  at  that 
Intersection)  Pars. 
ZOHB  <  -  Bienville  (eastern  portion,  everything  east  of  Rt.  9  Inclusive), 
Caldwell,  East  Carroll,  franklin,  Jackson,  Lincoln,  Madiaon,  Morehouse, 
Watehitoches  (northeast  corner),  Ouachita,  Richland,  Tenaas,  Onion,  w"eat 
Carroll  *  Winn  (northern  half,  everything  north  of  a  line  running  eaat 
i  west  through  Nlnnfleld,  excluding  Ninnfleld)  Parishes 
ZONE  7  -  Acadia,  Iberia,  Lafayette,  St.  Landry  (south  half),  au   Harttn, 
St.  Mary  (except  Morgan  City  Area)  4  Veimllfon  Parlahea 

LASTERER5  ZONE  DEFINITIONS 

ZONE  1  -  St.  Taaaany  (northern  half  Including  Covington  north  of 

H%*y.  1»0)  4  Washington  Parishes 
ZONE  2  -  Acadia,  Iberia,  Lafayette,  St.  Landry,  St.  Martin,  St.  Mary 

4  Vermilion  Parishes 
ZONE  3  -  Allen.  Beauregard,  Calcasieu,  Cameron,  Jefferson  Davis 

4  Vernon  Parishes 
ZONE  4  -  Ascension,  Assumption,  East  Baton  Rouge,  East  Feliciana, 

Iberville^  Livingston,  Pointe  Coupee.  St.  James,  St.  Helena, 

TanglpaKoa,  West  Baton  Rouge  4  West  Feliciana  Parishes 
ZONE  5  -  Jefferson.  Lafourche,  Orleans,  Plaquemines,  St.  Bernard, 

St.  Charles,  St.  John  the  Baptist.  St.  Tarrmiany  (Par .  line  on  the 

west  along  U.S.  Hwy.  190  through  the  lower  limits  of  Covington  4 

Abita  Springs  along  State  Hwy.  435  to  Talisheek  4  on  a  line  due 

east  fro«  Taliaheek  to  the  Mlas.  Stat*  Line)  4  Terrebonne  Pariahes 
ZONE  i   -  Avoyelles.  Catahoula,  Concordia,  Evangline,  Grant,  LaSalle 

4  Rapides  Parishes 
ZONE  7  -  Bienville.  Bossier,  Caddo,  Claiborne,  DeSoto,  Red  River 

4  Webster  Parishes 
ZONE  8  -  Caldwell,  East  Carroll,  Franklin,  Jackson,  Lincoln.  Madison, 

Morehouse.  OuacKita.  Richland,  Tensas,  Union,  West  Carroll  4  Winn 
ZONE  »  -  Natchitoches  4  Sabine  Parishes 
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PLOMBEBS    t    PIPETITTERS    ZONg   DEriNITIONS 

ZONE   1   -   Jef ferion,    Lafourche,    Orleans,    Plaqueninet,    St.    Bernard, 
St.   Charles.    St.    James    (northern   2/3  of   Par.),    St.   John  the  Bapti«tr 
St.    Tammany,    Tanqipa"hoa,    Terrebonne    4  Washington  Parishes 
ZONE   2   -  Ascension,    Assumption,    East   Baton   Rouge,    East   Feliciana, 
Iberia    (eastern  1/2  of   Par.),    Iberville,    Livingston,    Pointe  Coupee, 
St.    Helena,    St.    James    (western    1/3  of   Par.),    St.    Martin    (southern 
part  of   eastern   1/2  of  Per.), St.   Mary,   West  Baton  Rouge   k  West 
Feliciana  Parishes 
ZONE   3   -  Avoyelles,    Catahoula,    Concordia, Evangeline,    Grant,    LaSalle, 
Natchitoches    (south  of   Hwy.    84    i   86    from  Wmntield   to  Natchitoches 
k  southeast   from  Natchitoches   to  Anacoco   through  Bellwood),    Rapides, 
Vernon    (northeast  of   Hwy.    10    (  Winn    (south  of   Hwy.    84)    ParisEies 
ZONE  4   -   Bienville,    Bossier,    Caddo,    Claiborne,    DeSoto,    Red   River, 
Sabine   t  Webster  Pars. i    Parts  of  Natchitoches    t  Vernon   Pars.    Tnorth- 
west    from  a   line  drawn   from  Natchitoches    to  Anacoco   through  Bell- 
wood   «   north  of   Hwy.    Ill   between  Anacoco   4   Haddens)    Parishes 
Z(JNE   5   -  Acadia,    Allen,    Beauregard,    Calcasieu,    Cameron,    Iberia    (western 
1/2  of  Par.),    Jefferson  Davis,    Lafayette,    St.    LandryT  St.    Martin 
(west  of   Hwy.    TD    t  Vermilion   Parishes 
ZONE  6  -  Caldwell,    East  CarroU,   Franklin,   Jackson,    Lincoln,   Madison, 
Morehouse,    Ouachita,    Richland,    Tensas,    Union,   West  Carroll    t  Winn 
north  of   Rwv.    84)    Parishes 
POWEB   EQOIPMENT  OPERATORS    -    ZONE   I  4    ZONE   8   -  CLASSIFICATION   DEFINITIONS 
CROUP   1   -   Asphalt  spreader;  backhoes,  track  mounted, over    l|  CX;backhoe,  rubber 
tired;crawlec   tractors, bulldozers  t    front  end  loaders   (over  D-4   4   equiva- 
lent) ;cableways;eoncrcte  mixers, over   16-S;Cranes  »/lattice  boomcranes 
w/hydraulic   booB;clamshells;derricks;draglines; forkli f ts,ov«r    10,000    lbs. 
capacity/grease  serviceman; hoist, arterial, 2  druas   4   over;hoist, 1  drua  6   . 
stories  or  aiorc  or  60   Ct.iheavy  duty  Bechanic  and/or   welderthydraulif ts  4 
booa   trucksisotor  patrols;piledrivers;puaD. concrete   (6*   4   over)>road 
pavers}    scooonobiles;    scrapers;    sideboom  cats; 

Shovels;  trenching  4  ditchi'ng  >achines,over  66*   digging  depth}  tractorvatorst 
winch  cats    (hoisting) 
GROUP  2   -   Air   eoapressocs.over   SOO  CPN;asphalt  plant  op. ;bull    f loats;crane, 
hydraulic, 7i|    tons  4   less;craHlcrtracto.-s, bulldozers  4    front  end  loaders 
(D-4   4  equivalent  4   under ) ;concrete  spreader; finish  nachincsi forkllf ts   to 
10,000   lbs. ;distributor    (bitua  surface) ;dowel   bar  machine;elevator  cp.    riding 
inside  cab;rubber    tire   tractor   with  all  attachments    (excluding  backhoe); 
f ireBan;hoist,l   drum, less    than  6    stories  or  6 0    ft.;kolun   buff   nachine;pull 
cats;  pump, concrete   (under  6')>rollers;    straddle    hiijijtf  n.imt -ii  nil  iwnn<  is  mi 
streets  4  roads;  winch  tnrfcs,  A-frene;  water  puips,  gasoline  or  dieaal  (aver  6');  unit 
operator;  oiler/driver;  waill  point  operator 
GROUP   3   -   Oiler 

POWER   EQUIPMENT  OPERATORS   -    ZONE   2   -   CLASSIFICATION   DEFINITIONS 
CROUP    1   -  Oiler 
GROUP   2  -  Oiler-Driver 
rpOL'P    3   -  Scaleman 

GROUP  4   -  Air  compressor:   Asphalt  plant  op.;   Bulldozer,   D-4   equivalent 
4   under:    Bullfloats;   Concrete  spreader;    Finishing  nachines;   Concrete 
mixer    (16-s  or   less);   Concrete   saw;    Distributors    (bitum  surface): 
Oowell   bar  machine;   Farm-type  tractor    (with  all  attachments  except 
backhoe);   Fireman;    Fork   lifts    (other   than   setting   steel,   machinery 
or  pipe):    Hoist,    1   drum   less   ttian   4    stories;    Kolum  buff   machine; 
Pull  cats;    Pump    (3"   4  over);    Pump,   concrete    (under   6");    Rollers,    ex- 
cept on  asphalt  or  brick;    Straddle  buggies;    jweepers  on  streets   4 
roads    (motorized);   Winch  truck,   A-frame    (other  than  handling   steel 
or  Fip«) 
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POWER    EQUIPMENT   OPERATORS    -    ZONE   2    -   CLASSIFICATION   DEFINITIONS    (CONT'D) 

GROUP  5  -  Asphalt  spreader,   Backhoe,   Bulldozer,   over  0-4   (  equivalent; 
Cableways;   Concrete  mixer,   over  16rs;   Cranes,   Derricks;    Ditching  or 
trenching  machines;    Draulines;    Fork   lifts    (setting   steel,   machinery 
or   pipe) ;    Front  end   loaders    (except   farm-type   tractors) ;    Grease   ser- 
viceman;   Hoist,    1  drum,    4   stories  or  more  or  40   ft.    (on  structures 
other   than   buildings) ;    Hoist,    2   drums  t  over;    Hydrolifts;    Heavy 
duty  mechanic;   Motor  patrols;    Piledrivers;    Pump,   concrete    (6"   4 
over);    Road  pavers;    Rollers  on  asphalt  or  brick;   Scoopmobiles; 
Scrapers;   Sideboom  cats;    Shovels;    Tractorvators;   Welder,    journeyman; 
Winch  cats    (hoisting);   Winch  truck,   A-frame    (handling  steel  or  pipe) 

GROUP  6  -  Well   point  system  &  unit  operator 

POWER   EQUIPMENT  OPERATOP.S    -    ZONE    3    -   CLASSIFICATION   DEFINITIONS 

GROUP    1    -   Oiler 

'JHOUP'T  -  Oiler-Driver 

Oi^cuFT  -  Scaleman 

GWar  *  -   Air  coaqpras«or>  Asphalt  plant;  lulldos^r,  D-4  •quivalent 
>  und«r}  Bulltlocta;  Concrete  »pr«ad«r>  riniahin^  aachines;  Concrete 
■ix«r  U6-«  or  l«a«l;  Concrete  aav;  Diatributora  (bituai  aurface)  ; 
Dowell  bar  machine;  Farm-type  tractor  (with  all  attachmanta  except 
backhoe);  Fireman;  Fork  1  if ta  (  other  than  aetting  ateel,  machinery 
or  pipe);  Hoiat,  1  drum  leaa  than  4  atoriea;  Kolum  buff  machine; 
Pull  cata;  Pump  (3"  i  over);  Pump,  concrete  (under  6");  Rollera, 
except  on  aaphalt  or  brick;  Straddle  buggiea;  Sweepera  on  streeta  4 
roada  (motorizedl;  Winch  truck,  A-frame  (other  than  handling  ateel 
or  pipe) 

GROUP  5  -  Aaphalt  apreader;  Backhoe;  Bulldozer,  over  D-4  t   equivalent; 
Cablewaya;  Concrete  mixer,  over  16-s;  Cranea;  Derricka;  Ditching  or 
trenching  machinaa;  Draglinea;  Fork  lifta  (setting  steel,  machinery 
or  pipe);  Front  end  loaders  {except  farm-type  tractora) ;  Greaae 
aerviceman;  Hoiat,  1  drum,  4  atoriea  or  more  or  40  ft.  (on  atructurea 
other  than  buildinga) ;  Hoiat,  2  druma  4  over;  Hydrolifta;  Heavy  duty 
mechanic;  Motor  patrola;  Piledrivera;  Pump,  concrete  (6"  t  over); 
Road  pavera;  Rollera  on  asphalt  or  brick;  Scoopmobiles;  Scrapera; 
Sideboom  cats;  Shovels;  Tractorvatora;  Welder,  journeyman 

GROUP  6  -  Well  point  4  unit  operator 

POWER  EQUIPMENT  OPERATORS  -  ZONE  4  -  CLASSIFICATION  DEFINITIONS 

GROUP  1  -  Oiler  ~ 

GROUP  2  -  Oiler-Driver 

GROUP  3  -  Seal* 


CO 

^^ 

CO 


GROUP  4  -  Air  compreaaor;  Aaphalt  plant;  Bulldozer,  D-4  4  equivalent 
4  under;  Bullfloata;  Concrete  apreader;  Finiahing  machinaa;  Concrete 
mixer  (16-a  or  leaa) ;  Concrete  aaw;  Diatributora  Cbitun  aurface); 
Dowell  bar  machine;  Farm-type  tractor  (with  all  attachmenta  except 
backhoe);  Fireman;  Fork  lifta  (other  than  aetting  ateel,  machinery 
or  pipe)  ;  Hoiat,  1  drum  leaa  than  4  atoriea;  Kolum  buff  tnachine; 
Pull  cata;  Pump  (3*  4  over);  Pump,  concrete  (under  6*);  Rollers, 
•xcept  on  aaphalt  or  brick;  Straddle  buggiea;  Sweepera  on  streeta  4 
roada  (motorized);  Winch  truck,  A-frame  (other  than  handling  steel 
or  pipe) 

GROUP  5  -  Aaphalt  spreader;  Backhoe;  Bulldozer,  over  0-4  t  equivalent; 
Cablewaya;  Concrete  mixer,  over  16-a;  Cranes;  Derricka;  Ditching  or 
trenching  machines;  Draglinea;  Fork  lifta  (aetting  steel,  machinery 
or  pipe) ;  Front  end  loadera  (except  farm-type  tractors) ;  Grease 
serviceman;  Hoist,  1  drum,  4  atoriea  or  more  or  40  ft.  (on  atructurea 
other  than  buildinga);  Hoiat,  2  druma  4  over;  Hydrolifts;  Heavy  duty 
mechanic;  Motor  patrola;  Piledrivera;  Pump  concrete  (6*  4  over); 
Road  pavera;  Rollera  on  aaphalt  or  brick;  Scoopnobilea;  Scrapera; 
Sideboom  cata;  Shovela;  Tractorvatora;  Welder,  journeyman;  Winch 
cata  (hoiating) ;  Winch  truck,  A-frame  (handling  ateel  or  pip«) 

GROUP  6  -  Unit  operator  .3^. 
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POWER  EQUIPMENT  OPERATORS:   ZONE  5 
GROUP  1  -  Crane,  all  types;  derrickat  deck  wlnchaa  (2) »  Hi-Ho  i  similar 
type  equipment;  three  drum  (or  more)  stabilisers;  pulls,  all  types; 
concrete  mixer  1  yd.  t   over;  all  pavers;  ditching  or  trenching  machines 
(track  type);  mechanics  t  equipoient  welders;  wellpoint  systems;  hoist, 
2  drums  or  more;  hoist,  1  drum,  40  vertical  ft.  or  more;  scrapers; 
bulldozers,  rubber-tired  or  track,  other  than  farm-type;  scoopmobiles; 
motor  patrol;  gradeall;  rollers  on  hot  mix;  asphalt  paving  machines; 
front-end  loaders,  other  than  farm-type,  one  cubic  yard  or  over;  shovels 
t  backhoes,  all  types,  t   equivalent  equipment;  piledriver  operator;  side- 
boon  cats;  boom  trucks;  bush  hog;  cableways;  cherry  pickers  (all  types); 
dredges;  foundation  drill  locomotives  (all  types);  motorized  street 
sweepers  (self-propelled)  push  cat;  test  pump  (internal  combustion  engine 
powered) 
Cnoop  2-2  driaa  t  single  drum  stabllltersif rontcnd  loaders  under  1  cubic  yrit 
A-fraae  truck  when  handling  steel  or  plpei finishing  machines  (concrete) ;power 
subgradcrs;2  tractors  (crawler  typc);l  drum  hoist  under  40  vertical  ft.;firc- 
Ban;concretc  spreadcr;pugiTii  11  op.  ibi  tuminous  distributor  on  Surface  treatment 
4  equivalent  equipment; bull  floats  t  equivalent  equipment; job  greasemani vork 
boats, not  requiring  licensed  opR.;inboard  4  outboard  motored  crev  boatsicon- 
Crete  mixer  under  1  yd. > spray  curing  machines* rollers  on  subgradc;l  air 
compressor  over  12S  cu.  ft.)  form  gradcrsiasphal  t  finisher  scr*ednan;puirp  over 
4  lnchcK;scale  ops.tcrushrr  ops. >concrste  jointing  mschinesjconcrtte  sawitack 
machines  4  equivalent  equipfflent)pumpcretc;clectrie  elevator  ( insi(*c)  ;oiler 
driver*! fans-type, tubb«r-tlre4  tractor, with  attachments, except  backhoes ;rolusi 
buff  4  similar  equipocntt fork  lifta, 10-ton  capacity  4  under; 
batch  plant  op. ;oiler  on  crane  using  air  to  drive  piles, fireman  operatino 
steam  valve, unit  ops. ;f iremaninixers  (1  sack  under) loilerjoiler-compcessor  op. 
oiler-driver  on  motor  crane:oiler-f ircman;pump  (under  3*  suction);scale  op.; 
water  blast  pump; welding  machine 
CROUP  3  -  Op.  on  crane  60  to  99  tens;crane  w/boom  100  ft.  to  149  ft. 
GROUP  4  -  Op.  on  crane  100  to  12S  tons;erane  w/boom  ISO  ft.  to  224  ft. 
CROUP  S  •  Op.  on  crane  126  to  300  tons 

CROUP  <  -  Op.  on  crane  201  to  300  tons;crane  w/boom  22$  ft.  to  299  ft. 
croup  7  -  Op.  on  crar.e  over  300  tonstcrane  w/boon  300  ft.  4  over 
CnoUP  8  -  Oiler 

POKER  EXIPWEN'T  OPERATORS  -  ZONE  6  -  CLASSinCATTON  DEriNITIONS 
GROUP  1  -  Crane  op.  60  tone  t   oven  Crjn>  nn  hrw^m  liSrt  ^^  l  n^mr 

but  less  than  150  ft.;  Piledriver  op.  leads  100  ft.  4  over  but 

less  than  ISO  ft. 
''"O"''  ^  -  Crane  op.  100  tons  up  to  12S  tons;  Crane  op.  boon  ISO  ft.  4 

?*•■■  ''"*  1"»  *»»"  225  «t.;  Piledriver  op.  leads  150  ft.  4  over  but 

less  than  225  ft. 


CROUP  3  -  Crane  op. 
over  but  less  t.han 
less  than  300  ft. 

CROUP  4  -  Crane  op. 

CROUP  5  -  Crane  op. 

GROUP  6  -  Crane  op. 


125  tons  up  to  200  tons;  Crane  op.  boom  225  ft.  4 
300  ft.;  Piledriver  op.  leads  22$  ft.  4  over  but 


200  tons  up  to  100  tons 

300  tons 

-.-,.-  ,   „ .-  '"O"  JOO  ft.   4  over: Piledriver  Op.  300  ft.  4  Over 

'?""'' '^.f  *  Crane;  Backhoa;  Cableway;  Concrete  mixer.  16S  4  up;  Derrick; 
rf'ii^"*-'  Dr«<J>I«>  Hoist-2  drums:  Locomotvie  crane:  Paving  mixer: 
cii.  1^"?'^  ?"•**  paver;  Roller  on  asphalt  or  brick  (5  tona  or  over); 
Shovel;  Sideboom  cat:  Bulldozer;  Motor  patrol:  Scraper:  Hydrolift 
crane,  Hydrolift  truck,  yard  crane,  cherry  picker,  etc.:  Foundation, 
I?Ii-?.   reaming  machine:  Cement  stabilizer;  Trenching  machine; 
w??h  .^JIS'   !'^'^"''-*''*'°'  *  similar  front  end  loading  equipment 
with  scoop  or  bucket  of  1  cu.  yd.  or  more  capacity;  Tug  boat  op.; 
I^?i;£ilii'  Tt'"-'-'^-   °*^l°  *  °ther  similar  self-loadinc  earth  movine 
•quip^nt;  concrete  punp  (not  puaipcretei  i Computer  Batch  Plant 
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POWER  EQUIPMENT  OPERATORS  -  ZONE  6  -  CLASSIFICATION  DEFINITIONS  (CONT'D) 

GROUP  »  -  A-frane  truck;  Crew  boat  op.;  Fireman;  Fork  lift;  Straddle 
buggy;  Traxcavator,  scoopoobile  4  similar  front  and  loading  equip- 
■ent  with  scoop  or  bucket  under  1  cu.  yd.  capacity;  Locomotive;  Well 
point  systami  Unit  operator;  Hoist-1  drum,  4  stories  4  over 

CROUP  9  -  Air  compressor:  Asphalt  plant  engineer;  Blade  grader;  Oi«- 
tributor  (bitun  surface):  Finishing  machine  (concrete,  paving): 
Hoiat-1  drua,  less  than  4  atories:  Concrete  mixer  under  16-S;  Oiler 
driver:  Pusp  crete;  Street  4  road  sweeper;  Roller  (except  on  asphalt 
or  brick);  Roller,  asphalt  or  brick  (under  S  tons);  Post-hole  diaqer: 
Tractor  ooerator  bush  hog  4  similar  orasa  or  bush  cutting  equipment: 
Batch  Plant  Op. 

gftgug  1°  :  SiijS,  over  3  inch  auction,  Shatch  cat 

pnwrR  EQUtPWENT  OPERATORS  -  ZONE  7  -  CLASSIFICATION  DEFINITIONS 
CROUP  1  -  A-Fr»me  Lruck  when  working  with  ironworkers,  pipefitters, 
"boilernakers  4  electricians;  Bulldozers  4  tractors;  Cableways;  Con- 
crete mixer  (over  16S)  paving  machines,  crane,  derricks,  draglines 
4  clamshells;  Concrete  pump/boom  combinations;  Deck  winches  (2) ; 
Economobile  model  t620B  or  equivalent  or  heavier  equipment;  Gradealls: 
Hl-Ho  4  similar  type  equipment;  Hoist,  1  drum,  4  stories  ^   over; 
Hoist,  2  drums  or  more:  Hydro  cranes;  Mechanics:  Motor  patrols; 
PiXedrivars;  Rollers  on  brick  4  asphalt;  Rubber-tired  front  end 
loader,  with  or  without  blade  attachment,  1  cu.  yd.  capacity  or  more: 
Scraper;  Shovels,  Backhoes  (all  types);  Side  boom  cats;  Stabilizers, 

3  drums  or  anre;  Traxcavators;  Trenching  machines;  Welder,  journeyman; 
Firemen,  when  firing  store  than  one  boiler  mounted  on  one  machine 

GROUP  2  -  A-frame  truck  except  when  working  with  iron%rarkers  or  pipe- 
"TTtters;  Air  compressor;  Asphalt  plant  engineer;  Asphalt  finisher, 
•creed  men;  Blade  graders;  Small  boat  op.;  Bullfloats;  Concrete 
joining  machines;  Concrete  nixer,  16S  4  under;  Concrete  spreader; 
Crusher  op.;  Deck  winch  (1);  Distributors,  asphalt;  'Ditch  witch" 

4  siBilar  equipment;  Electric  elevator  (Inside);  Finishing  machine; 
piroMn;  Form  graders;  Fork  lifts;  Hoist,  1  drum,  under  4  stories; 
Power  subgraders;  Pug  mill;  Pull  tractors;  Pump;  Pump  crete; 
Roll'*rs  except  on  brick  4  asphalt;  Rubber-tired  front  end  loader 
(with  or  without  attachments)  less  than  1  cu.  yd.  capacity;  Scale 
op.;  Scoopmobile;  Snatch  cats;  Spray  machinea;  Stabilizers,  less 
than  3  drums;  Straddle  buggy;  Track  machines  4  equivalent  machine; 
Outside  Electric  Elevator  Operator 

CROUP  3  -  Unit  and  well  point  operator 

CROUP  4  -  Work  Boat  requiring  license 

GROUP  5  -  Batch  plant  operator,  oilers (driver) 

GROUP  6  -  Oiler 

GROUP  7  -  Crane  op.  60  tons  4  above;  Crane  op.  boom  100  ft.  4  over 

but  less  than  150  ft.;  Tower  crane  op.  boom  height  100  ft.  4  over 

but  less  than  ISO  ft. 
GROUP  8  -  Crane  op.  100  tona  4  up  to  125  tons;  Crane  op.  boom  150  ft. 

4  over  but  less  than  225  ft.;  Tower  crane  op.  boom  height  150  ft. 

4  over  but  less  than  225  ft. 
CROUP  9  -  Crane  op.  125  tons  4  up  to  200  tons 
GROUP  10  -  Crane  op.  200  tons  4  up  to  300  tons;  Crane  op.  boon  225 

ft.  4  over  but  less  than  300  ft.;  Tower  crane  op.  boom  height  225 

ft.  4  over  up  to  30  fl  ors 
GROUP  11  -  Crane  op.  30u  tons  4  up  to  400  tons;  Crane  op.  boom  300 

tt.  4  over  but  less  than  400  ft.;  Tower  crane  over  30  floors 
CROUP  12  -  Crane  op.  over  400  tons;  Crane  op  boom  400  ft  4  over 

(26) 
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POWER  EQUIPMENT  OPERATORS  ZONE  DEFINITIONS 

ZONE  1  -  Bossier  fc  Caddo  Parishes 

ZO.SE  2   -   Avoyelles,  Evangeline,  Grant,  LaSalle,  Natehitehes,  Rapides, 

Sabine,  St.  LanJry  t  Winn  Parishes  ~  ' 

ZONE  3  -  All  of  Acadia,  Lafayette  4  Vermilion  Parishes;  Parts  of 
Iberia,  St.  Martin  t  St.  Mary  Parishes  (west  of  a  line  drawn  from  the 
City  of  Berwick  to  the  munition  of  Iberville, St.  Landry  Pars,  border) 
ZONE  4  -  Caldwell,  Catahoula,  Concordia,  East  Carroll,  Franklin,  Jack- 
son, Lincoln,  Madison,  Morehouse,  Ouachita,  Richland,  Tensas,  Union 
4  West  Carroll  Parishes 
ZONE  5  -  AllenT  Beauregard,  Calcasieu,  Cameron,  Jefferson  Davis  i 
Vernon  Parishes 
long  <  -  All  of  Ascension,  East  Baton  Rouge,  East  Feliciana,  Iberville, 
Potnte  Coupee,  St.  Helena,  west  Baton  Pouge  4  West  Feliciana  Pars.; 
P«rt«  of  Assumption  4  St.  James  Pars,  (northwest  of  a  straight  line 
drawn  from  the  City  of  Berwick  to  the  City  of  Lutcher);  Parts  of 
Iberia  4  southern  4  northern  St.  Martin  Pars,  (east  4  west  of  a  line 
from  the  City  of  Berwick  north  to  the  eastern  boundary  of  the  City 
of  Xrotz  Springs) ;  Parts  of  Livingston,  Tangipahoa  4  Washington 
Pars,  (west  of  a  line  drawn  north  from  the  City  of  Lutcher  to  the 
east  side  of  the  City  of  Haonond  to  the  Louisiana-Mississippi  border) 
ZONE  7  -  All  of  Jefferson,  Lafourche,  Orleans,  Plaquemines,  St. 
Bernard,  St.  Charles,  St.  John  the  Baptist,  St.  Tamnany  4  Terrebonne 
Pars.;  Parts  of  Assumption,  Livingston,  St.  James,  St.  Martin,  StT 
Mary,  Tangipahoa  4  Washington  Pars,  (that  portion  of  southeastern 
Louisiana  bounded  on  the  north  by  the  State  of  Mississippi,  on  the 
•att  by  the  State  of  Mississippi  t  the  Mississippi  Sound,  on  the 
south  by  the  Gulf  of  Mexico  4  on  the  west  by  a  line  drawn  as  follows: 
ba^inning  at  a  point  on  the  Louisiana-Mississippi  boundary  in 
Washington  Par.,  due  north  of  the  town  of  Hackley,  then  southwesterly 
in  a  straight  line  to  a  point  on  the  east  bank  of  the  Mississippi 
River  at  the  southernmost  point  of  Lutcher  (including  Gramercy  in 
th«  area),  thence  in  a  more  southwesterly  direction  in  a  straight 
line  to  midstream  of  the  Atchafalaya  River  at  Morgan  City-Berwic)c 
(including  Morgan  City  in  this  area),  thence  southerly  on  a  line 
following  midstream  of  the  Atchafalaya  River  to  tha  Atchafalaya 
Bay  4  in  a  line  due  south  to  tha  Gulf  of  Mexico 
ZONE  8  -  Bienville,  Claiborne,  DeSoto,  Red  River  4  Webster  Parishes 
ZONE  DEFINITIONS  FOR  ROOFERS: 


ZONE  1 
Jefferson  Davis, 


Allen,  Seajregard,  Calcasieu,  Caneron,  Evangeline, 
"  ""■■•-   Verm  lion  4  Vernon  Parishes 


ZONE  2   -  Assumption,  Jefferson,  Lafourche,  Orleans,  Plaquemines, 
St.  Bernard,  St.  Charles,  St.  James,  St.  John  the  Baptist, 
South  St.  Martin,  St.  Mary.  St.  Tamnanv,  Terrebonne  4  Washington 

Dxvi  >htta  '  ■     * 


Parishes 
ZONE  3  -  Acadia 


Ascension, 


-  East  Baton  Rouge.  East  Feliciana, 

Iberia,  Iberville,  Lafayette,  Livincstcn,  Pomte  Coupee,  St. 
Helena,  St.  Landry,  North  St.  Martin.  Tangipahoa,  West~Baton 
Pouge  4  West  Feliciara  Parishes       

^°NE  4  -  Avoyelles,  Caldwell,  Catahoula,  Concordia.  East  Carroll, 
Franklin,  Grant,  Jackson,  LaSalle,  Lincoln,  Madison,  Morehouse, 
Ouachita,  Rapides.  Richland.  Tensas,  Union.  West  Carroll  4  Winn 
Parishes  


ZONE  DEFINITIONS  FOR  ROOFERS  (CONT'D); 

*0>*t  5  -  Bienville,  Bossier,  Caddo,  Claiborne.  DeSoto,  Natchitoches, 

red  ftiver,  Saoine  4  Webster  Parishes 
C-^L  DEFINITIONS  .^OR  SHEET  METAL  ••■'ORXERS : 

ZONE  1  -  Allen^  Deaureqard,  Calcasiej,  Cameron  4  Jefferson  Davis  Pars. 
ZONE  2  -  Jefferson,  Lafourche.  Orleans.  PXaJuenines,  St.  Bernard. 

St.  Charles.  St.  James.  St.  John  the  Baptist.  St.  Tammany. 

Terrebonne  4  Washington  Parishes 
ZONE  3  -  Acadia.  Ascension,  Assu.Tiption,  East  Baton  Rouge.  East  Feliciana. 

Evangline.  Iberia,  Iberville,  Larayette,  Livingston.  Pomte  Coupee.  St. 

Heleni,  St.  Landrv.  St.  '■lartin,  St.  Marv,  Tangiapaho...  Vermilion. 

West  Daton  Pou'ie  4  West  rcliciana  " 


ZONE  4  -  AvoveilJs.  Bienville,  Oo 

Claiborne,  Concordij,  De  Soto,  Eust  Carroll  _ 
Jackson.  LoSalle,  Lincoln,  Madison,  MoreJ^ouse 


Parisnes 
sier,  Caddo,  Caldwell.  Catahoula. 

Frjnklin, 


Grant, 

Natchitoches, 


Ouachita.  Rjpiucs,  Red  niver,  Ricnlund.  aabme,  Tensas,  Union, 
Vernon,  Webster.  West  Carroll  4  Winn  Parishes 
ZONE  DeriNITIOHS  rOR  TRUCK  DRIVERS 
ZONE  1  -  Calcasieu  Pariah  4  Ft.  Polk  in  Vernon  Parish 

ZONE  2  -  Acadia,  Iberia,  Lafayette,  St.  Landry,  St.  Nartla,  St.  Nary  t 
Verailion  Parishes  ¥ 

ZONE  3  -  Bienville,  Boaaier,  Caddo,  Claiborne.  DeSoto,  Rtd  River  4  vfabater 
ZONE  4  -  Aaccnsion,  Aasuaptlon,  East  Baton  Rouge,  Eaat  Feliciana,  Iberville, 
Livingston,  Pointa  Coupee,  St.  Helena,  St.  James,  Tangipahoa,  Mashington, 
Heat  Baton  Rouge  4  Neat  Feliciana  Parishes 

ZONE  S  -  Jeffccaon,  Lafourche,  Orleans,  Plaquemines,  St.  Bernard,  St. 
Charles,  St.  John  the  Baptist  4  St.  Tammany  Paiishes 

ZONE  6  -  Allen,  Beauregard,  Cameron,  Jefferson  Davis  t  Vernon  (excluding 
Ft.  Polk)  Parishes 
TRUCK  DRIVER  CLASSIFICATION  DEFINITIONS; 
ZONE  2  •  GROUP  1  -  Teaastara,  pick-up  drivers 

GROUP  2  -  Stake  bodies  (all  aizea) ;  platfora  dump 

GROUP  3  -  Truck  4  trailer;  dunp 

GROUP  4  -  Mixera  on  trucks  up  to  4  including  3  yds. 

GROUP  S  -  Mixers  over  3  yds. 

CROUP  6  -  Winch  trucks 

GROUP  7  -  Miss,  wagons  4  Xoehring  dunpster,  tandem  dunps  4  similar 

dirt  moving  equip,  up  to  4  including  8  yds. 
GROUP  8  -  Miss,  wagons,  Koehring  dunpsters.  tandem  dunps  4  similar 
dirt  moving  equipment  over  8  yds. 
ZONE  3  -  GROUP  1  -  Pick-ups,  spotters  4  dumpers  of  dirt,  gravel,  ate. 
GROUP  2  -  Stake  bodies;  flat  beds  (all  sizes) 
CROUP  3  -  Single  axle  dunps  4  water  trucks;  transit  nix,  up  to 

4  including  3  yds. 

GROUP  4  -  Tandem  axle  dunp,  batch  4  water  trucks  over  3  tons, 

pickups  with  trailer 
GROUP  5  -  Miss,  wagons,  floats,  tractor  trailers;  rubbar  tired 

tractors  4  wobble  wheels 
GROUP  6  -  Euclids,  lowboys,  denpsey  dunpster,  Koehring  dumps, 

5  axle  trucks,  transit  nix  over  3  yds. 
GROUP  7  -  Fork  lift 
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TRUCK  DRIVER  CLASSIFICATION  DETINITIONS  (CONT'D); 


lONEJ 


GMOUP  1  -  Pick-ups 
GROUP  2  -  Over  1  ton  up  to  but  not  Including  3  tona 
GROUP  3-3  tons  up  to  but  not  including  S  tons 
GROUP  4  -  S  tons  t  over  including  but  not  linitad  to: 


winch. 


datpscy  duapstar,    lowboy,    aaaii-trailar.   auclid,   toumapull   4 
aiailar  aquipsMnt  whan  usad  for  transporting  material 


20tlE  5 


GROUP  5 
4  ovar 
CROUP  6 
CROUP  1 
CROUP  2 
CROUP  3 
CROUP  4 


-  Largar  trucks,  carrying  capacity  raar  axlas  SO, 000  lbs. 

Ninch  truck  with  A-frane  when  usad  for  transporting 

Up  to  but  not  including  1-1/2  tons 

1-1/2  tons  up  to  but  not  including  3  tons 

3  tons  up  to  but  not  including  S  tons 

i   tons  4  ovar 


NZLOERSi  Receive  rata  prescribed  for  craft  perforoing  operation  to  which  weldinc 
in  incidental. 

Unlisted  classifications  needed  for  work  not  included  within  the  scope  of  the 
classifications  listed  m*y  be  added  after  award  only  aa  provided  in  the  labor 
atandards  contract  elauaes  (2«  CTR,  S.S(a) (1) (ii)) . 
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SUPERSEOESA  DECISION 

STATE!  Missouri  COUMTIESi  Boone, Cooper  and  Howard 

DECISION  NUMBER:  K)85-4027  DATE:  Date  of  Publication 

Supersedes  Decision  No.  M0e4-4062   dated  Octcber  12,  1984  in  49  PR  40149 
DESCRIPTION  or  WORK:  Building  Projects  (excluding  single  fanily  hoaes  and 
apartaents  up  to  and  including  4  stories). 


ASBESTOS  WORKERS 

BOILERMAKERS 

BR ICK  LAYERS , STONEMASONS 

4  TILE  LAYERS 
CARPENTERS: 

Carpenters  4  Lathers 

Millwrights 

Piledrlvers 
CEMENT  MASONS 
ELECTRICIANS: 

Area  1: 
Electricians 

Cable  Splicers 

Area  2: 

Electricians   (contracts 
exceeding  2000  man 
hrs.  ) 

Electricians  (contracts 
not  exceeding  2000  man 
hra. ) 

ELEVATOR  CONSTRUCTORS: 
Area  1: 

Mechanics 

Helpers 

Probationary  Helpers 
Area  2: 

Mechanics 

Helpers 

Probationary  Helpers 
GLAZIERS: 
Area   1 

IRONWORKERS 


$17.29 
17.345 

14. SO 

13.85 
14.50 
14.25 

i5.es 


15.71 
15.96 

16.18 

14.58 

17.445 
70%JR 
50%JR 
18.47 
70%JR 
SOtJR 
14.665 
14.51 


4.85 
3.25 

1.00 

1.68 
1.68 
1.68 


3.47 

♦  104 
3.47 
+10% 


3.01 
*10t 


t.Ol 
♦  10». 


3.29 

♦  a 
3.29 

♦a 


3.29 

♦  a 
3.29 

♦a 


3.56 

•17. 14^ 
3.37 


LINE  CONSTRUCTION! 
Lineman  and  Cable 
Splicers 

Qroundman, Winch 
Drivers 

Groundman  Driver 

Equipment  Operators 

Groundman 

PAINTERS : 
Area  1: 

Brush 

Spray,  Structural 

Steel,  Sandblasting 

Area  2: 

Brush 

Spray 

PLASTERERS 

PLUMBERS, PIPEFITTERS 
ROOFERS! 
Roofers 

Roofers  In  Coat  Tar 
Pitch 
SHEET  METAL  WORKERS: 
Area  1 
Area  2 
SPRINKLER  FITTERS 
LABORERS: 
Group  1 
Group  2 
Group  3 
POWER  EOUIPMEN'' 
OPERATORS: 
Cooper  4  Howard  Cos. : 
Group  1 
Croup  2 
Group  3: 
(a) 
(b) 
(c) 
(d) 
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13.70 

14.20 

14.50 
15.50 
15.35 
16.38 

15.10 

15.60 

12.86 
16.75 
19.13 

12.10 
12.35 
12.45 


16.91 
16.56 

11.50 
14.M 

12.30 
14.91 


1.25* 
23-3/41 

1.25* 
23-3/4% 


.45 
.45 

2.27 

.65 

.65 

.91 
2.78 
3.36 

2.05 
2.05 
2.05 


3.00 
3.00 

3.00 
3.00 
3.00 
3.00 
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OKISIOH  NO.  :    MD85-4027 


FOWn  E3UIPMENT  OPERATORS: 
(COMT'O)! 

Cooper  t  Howard  Countiaa: 
Group  4 
Group  S 
Group  6 
Croup  7: 

(a) 

(b) 

(c) 
Croup  8 
Group  9 
Boon*  Countys 
Group  1 
Group  2 
Group  3 
Croup  4 
Group  Ss 

(a) 

(b) 

(c) 

(d) 

(a) 

It) 

(9) 
(h) 


PACE  2 


DECISION  NO.    n385-4027 


Page   3 


NilM 


17.16 
16.81 
17.41 

16.76 
16.  SI 
14.  SI 
17.91 
17.41 

15.17 
15.17 
13.92 
13.47 

15.87 
16.72 
17.17 
17.92 
15.67 
17.07 
17.57 
18.07 


3.00 
3.00 
3.00 

3.00 
3.00 
3.00 
3.00 
3.00 

3.00 
3.00 
3.00 
3.00 

3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 


TROCK  DRIVERS: 
Boon*  County: 
Group  1 
Group  2 
Group  3 
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HmXT 


13.305 
13.45S 
13.955 


1.50*1 
1.50*k 
1.50*t 


FOOTNOTES : 

a.  Employer  contributes  6t  of  basic  hourly  rate  for  over  S  years' 
service  and  6%  of  basic  hourly  rate  for  6  months'  to  S  years' 
■ervice  as  vacation  Pay  Credit,  also  7  Paid  Holidays 

b.  After  1  year  a  weeks  vacation,  also  7  Paid  Holidays  Athur  G. 

PAID  HOLIDAYS;   A-Christnia«  Day,  B-New  Year's  Day,  C- Independence  Day. 
D-Memorial  Day,  E-Thanksgiving  Day,  F-Labor  Day,  t-Friday  after 
Thanksgiving  Day. 

AREA  OCSCttlPTIONS 

ELECTRICIANS: 
Area  1:  Boone  and  Howard  Counties 
Area  2:  Cooper  County  :  ^     , 

ELEVATOR  CONSTRUCTORS: 
Area  1:  Cooper  and  Howard  Counties 
Area  3i  Boone  County 


GLAZIERS: 
Area  li 

PAINTERS: 
Area  1: 
Arts  2i 


Cooper  and  Howard  Counties 

Boone  and  Howard  Counties 
Cooper  County 


SHEET  METAL  WORKERS: 
Araa  li  Boone  and  Cooper  Counties 
Area  2:  Howard  County 


LABORERS  CLASSIFICATIONS 

Group  li  General  Laborer;  Watchman;  Flagman;  Heaters;  Material 
Plant  Man;  Carpenter  Tender;  Landscaper;  Signalman;  Wrecker 
(old/new  structures);  Form  Handler;  Post  Hole  Diggers;  Cleaning 
and  clearing  of  all  debris  for  all  crafts;  Loading  and  unloading, 
conveying,  distributing,  collecting  and  hoisting  of  construction 
■aterlal  and  debris;  Backfilling,  Grading  and  Landscaping;  Covering 
of  tanks,  structures  and  material  piles  with  Tarpauli.is  or  other 
materials;  Handling  and  cleaning  of  Concrete  Chutes;  Cleaning  of 
Concrete  Spills  and  Chipping  where  hand  tools  are  required; 
Cleaning  of  masonry  and  other  type  walls  and  windows;  Signal  and 
Hoisting  Concrete  Buckets;  Rodman;  All  tools  run  by  gas,  electricity, 
or  air  except  vibrator.  Jackhammer  and  Paving  Breaker;  Air  Com- 
pressors;  Motor  Buggies;  Pumps,  except  Set-up  Men  and  Nozzle  Men; 
Unloading  and  handling  steel;  Chipping  Tool  Operator;  Concrete 
Miser  Operator 

Group  2s  First  Semi-skill  -  Brickmason,  Plasterer  and  Cement 
Finishers'  Tenders;  Mortarmcn;  Scaffold  Builders  for  brick; 
Plasterer  and  Cement  Masons;  Forklift  (w«lk-bchind  or  other 
■iallar  types) 
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DECISION  NO.   HDe5-4027  '•«•  * 

lABORERS  CLASSIFICATIONS   (Cont'd) 

Croup  3:  Second  S««i-sklll  -  Concrete  Pumps  Set-up  N«n  and 
NoxzXe  M«n;  Tile  Layers,  Bottoa  Men,  Sewers  and  Drains;  Cut- 
tlna  Torch;  Burnin9  Bar;  Trench  or  Pier  Holes  12*  or  over; 
Maqon  Drill;  Air  Track  or  any  mechanical  Drill;  Powder  Man; 
Tamper,  100  lbs.  or  over;  Paving  Breaker;  Jackhammer  and  Vlb-      * 
cator;  Laser  Beaa  Man  for  Sewer;  Grade  Checker  Cor  roads  and 
sailroads 

PONER  EQOIPMENT  OPERATORS  CLASSIFICATIONS 
Cooper  and  Howard  Counties 

Group  1:  Asphalt  Paver  and  Spreader;  Asphalt  Plant  Mixer  Operator; 
Asphalt  Plant  Operator;  Back  Fillers;  Backhoej  Barber-Greene 
Loader;  Blade,  power;  Boats,  power;  Boilers  (2);  Boring  Machines; 
Cableways;  Cherry  Pickers;  Chip  Spreader;  Concrete  Ready-mix  Plant, 
portable  (job  site);  Concrete  Mixer  Paver;  Crane,  Overhead;  Crusher, 
rock;  Derricks  and  Derricks  Cars  (power  operated);  Ditching  Machines; 
Dosers;  Dredges,  any  type  power;  Grade-all,  similar  type:  Hoist;  End- 
less Chain,  power  operated  with  power  travel;  Loaders;  Mechanic  and 
Welder;  Mucking  Machine;  Orange  Peels;  Puops,  material;  Push  Cats; 
Scoops;  Self-propelled  Rotary  Drill;  Shovel,  power;  Side  Boom; 
Skimmer  Scoop;  Testhole  Machine;  Throttle  Man 

Group  2:  Boilers  (1);  Brooms,  power  operated;  Chip  Spreader  (Front 
Man;  Clef  Plane  Operator;  Compressors  (1)  12S'  or  over;  Concrete 
Saws,  self-propelled:  Crab,  power  operated;  Curb  Finishing  Macolne; 
Fireman  on  Rigs;  Flex  Plane;  Floating  Machine;  Form  Grader;  Greaser; 
Bolst,  Endless  Chain,  power  operated;  Hopper,  power  opcratsd;  Hydra 
Basner;  Lad-a-vator,  similar  type;  Ro}.lers;  Sip^.cns,  Jets,  and 
Jennies,  Sub-grader;  Tractors  over  SO  H.P.;  Compressors  (2)  12S'  or 
over  not  more  than  20'  apart.  Compressors,  Tandem;  Compressors, 
■ingle,  truck  mounted:  Elevator;  Finishing  Machine 

Croup  3:  I 

(a)  Oilers 
<b)  Fork  Lift,  masonry 

(c)  Oiler  Driver 

(d)  A-frame  Trucks;  Fork  Lift,  all  types  (except  masonry)) 

Mixers  (with  Side  Loaders) ;  Pumps  (with  Well  Points) 
Oewatering  Systems,  Test  or  Pressure  Pumps;  Tractors 
(except  when  hauling  material)  less  than  SO  H.P. 

Croup  4:  Clamshells,  100  feet  of  boom  or  over  (excluding  jib); 
Crane  or  Rigs,  too  feet  of  boom  or  over  (excluding  jib);  Drag- 
lines, 100  feet  of  boom  or  over  (excluding  jib);  Pile  Drivers, 

100  feet  of  boom  or  over  {excluding  jib) 

Group  S:  Boists,  each  additional  drum  over  1  drua 
Group  6:  Crane  or  Rigs  over  200  feet  of  boom 
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rage  S 


POMER  EQUIPMENT  OPERATORS  CLASSIFICATIONS  (Cont'd) 
Cooper  and  Howard  Counties  (Cont'd) 

Croup  7 1  Ready  Nixed  Concrete  Plantai 

(a)  Crane  Operator 

(b)  Loader  Operator  and  Plant  Man 
<c)  Conveyor  Operator 

Group  8t  Master  Mechanic 

Croup  9:  Crane,  Tower  or  Climbing 

Boona  County 

Croup  It  Backhoe,  Cableway;  Crane,  Crawler  or  Truck;  Crane, 
Hydraulic  Truck  or  Crusier  mounted  16  tons  and  over;  Crane,  Loco- 
motive, Derrick,  Steam;  Derrick  Car  and  Derrick  Boat;  Dragline; 
Dredge;  Gradall,  Crawler  or  tire  mounted;  Locomotive,  gas,  steam 
and  other  power;  Piledriver,  Land  or  Floating;  Scoop  Skimmer; 
Shovel,  power  (steam,  gas,  electric  or  other  powers);  Switch  Boats; 
Nblrley 

Croup  2:  Air  Tugger,  with  Air  Compressor;  Anchor  Placing  Barge; 
Aaphalt  Spreader;  Athey  Force  Feeder  Loader  (self-propelled); 
Backfilling  Machine;  Boat  Operator;  Push  Boat  or  Tow  Boat  (job 
aite) I  Boiler,  high  pressure  breaking  in  period;  Boom  Truck, 
placing  or  erecting:  Boring  Machine;  Footing  Foundation;  Bull- 
float;  Cherry  Picker;  Combination  Concrete  Hoist  and  Mixer  such 
aa  Miser-mobile;  Compressor  (when  operator  runs  throttle);  Com- 
pressors, two  not  more  than  5(1'  apart;  Compressor  Generator  Com- 
bination; Compressor  Pump  Combination;  Compressor  Welder  Combi- 
nation; Concrete  Breaker  (truck  or  tractor  mounted) ;  Concrete 
Pump,  such  as  Puispcrete  Machine;  Concrete  Spreader;  Conveyor,  large 
(not  self-propelled)  Hoisting  or  moving  bricK  and  concrete  into, 
or  into  and  on  floor  level,  one  or  both;  Crane,  Hydraulic  Rough 
Terrain,  self-propelled;  Crane;  Hydraulic  Truck  or  Cruiser  mounted 
under  16  tons;  Drilling  Machines,  self-powered,  used  for  earth  or 
rock  drilling  or  boring  (Wagon  Drills  and  any  Band  Drills  obtaining 
poirer  from  other  sources  including  Concrete  Breakers,  Jackhamners 
and  Barco  Equipment  no  engineer  required) ;  Elevating  Grader,  Engine 
Nan,  Dredge;  Excavator  or  Powerbelt  ((achine;  Finishing  Macnine,  self- 
propelled  Oscillating  Screed;  Fork  Lift;  Grader,  road  with  power 
blade;  Highlift;. Hoist,  concrete  and  brick  (Brick  Cages  or  Concrete 
Skips  operating  in  or  on  tower,  Towermobile,  or  similar  equipment; 
Hoist,  Stack;  Hydro-hammer;  Lad-a-vator,  hoisting  brick  or  concrete; 
Loading  Machine  (such  as  Barber-Greene);  Mechanic,  on  job  site;  Mixer, 
paving;  Mixer-mobile;  Mucking  Machine;  Pipe  Wrapping  Machine:  Plant, 
asphalt;  Plant,  concrete  producing  or  Ready-mix  job  site;  Plant, 
beating  job  site;  Plant,  mixing  job  site;  Plant,  power  generating 
Job  site;  Pumps,  two  self-power  over  2*  through  6*;  Pumps,  electric 
submersible,  one  through  three,  over  4*;  Quad-Track;  Roller,  Asphalt, 
Top  or  Subgrader;  Scoop,  tractor  drawn;  Spreader  Box;  Subgrader;  Tie 
Tamper;  Tractor,  Crawler,  or  wheel  type  with  or  without  power  unic, 
power  take  offs  and  attachments  regardless  of  sise;  Trenching  Ma- 
chine, Tunnel  Boring  Machine,  Vibrating  Machine,  automatic,  pro- 
pelled; Welding  Machines  (gasoline  or  diesel)  more  than  one  but 
not  over  four  (regardless  of  size);  Well  Drilling  Machine 
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POWER  EQUIPMENT  OPERATORS   (Cont'd) 
Boonc  County   (Cont'd) 

r,«.m  3.  Air  Tuqqer  with  plant  air j  Boiler  for  power  or  heating 
*ihill  of  SiaS  or  tem^cary  enclosures  in  connection  with 
substruction  work:  Boiler,  temrocary:  Compressor,  air  one  Com- 
Sor!  a!r  (^uAted  on  «uck,  :  Concrete  Saw  (self-propelled): 
conveyor,  large  (not  self-propciled) :  Conveyor,  large  not  self- 
SS^lled  moving  bricK  and  concrete  distributing)  on  floor  level; 
curb  Finishing  Aachine.  Ditch  Paving  "fchine;  Elevator  (building 
construction  or  alteration);  Endless  Chain  Hoist:  Fireman:  Form 
Grader:  Generator,  one  over  30  KW  or  any  number  developing  over 
30  KW,  Greaser:  Hoist,  one  drum  regardless  of  size  (except  brick 


in  shop 


Group  4i  Boat  Operator  Outboard  Motor  (job  site);  Conveyors, 
(such  a.  Con-vay-it)  regardless  or  how  used;  Oiler;  Sweeper, 
floor 


Group  S 


(•) 
(b) 
(c) 
(d) 
It) 


(t) 
(9) 
(h) 


Air-pr«ssurt:  Oiler  Engineer  operating  under  10  lbs. 

*ir-pr«ituce;  Oiler  Engineer  operating  over  10  lbs. 

Air-pressure  Engineer  opera;:ng  under  10  lbs. 

Air-pressure  Oiler  Engineer  operating  over  10  lbs. 

Crane,  climbing  (sucn  as  Linden);  Crane,  Pile,<^'^^J"9  . 
and  Extracting;  Crane,  using  Rock  Socket  Tool;  D«"ick. 
4iesel,  gas  or  electric,  hoisting  material  erecting  "eei 
(ISO'  or  mote  above  ground):  Dragline,  7  cu.  yds.  and  over. 
Hoist,  three  or  more  drums  in  use:  Scoop.  Tandem;  Shovel. 
power,  7  cu.  yds.  and  over;  Tractor.  Tandem  Crawler  ^unnei 
Man  assigned  to  worK  in  tunnel  or  tunnel  shaft;  Wrecking, 
when  machine  is  working  on  second  or  higher;  Crane.  Boons 
(including  jib)  100  feet  to  150  feet    ,^   ,     ^ 

Crane,  Boom  (including  jib)  150  feet  to  200  feet 

Crane,  Boom  (including  jib)  200  feet  to  2i0  feet 

Crane,  Boom  (ir.cluding  jib)  250  feet  to  300  feet 


(3S) 


DECISION  NO.      MD85-4027 


Paae  7 


TRUCK  DRIVERS 
Boone  County 


Croup  1:  Warehouseman;  Dump  Truck;  Flat  Bed;  Pick-up;  Farm 
Tractor;  Single-axle  Water  Truck;  Fuel  Truck,  single  axle 

Group  2:  Tandem:  Tractor-trailer:  Winch  Trucic;  Forklift;  Tan- 
dem Water  Truck;  Tandem  Fuel  Truck 

Group  3:  Pitman;  Hydro  Boom  Truck;  Tandem-slip  bed  operation; 
Transit  Mixeti  Euclid;  Belly  Dump;  Cat  Wagon;  Mechanic;  Oil 
Distributor;  Water  Pull;  Ross  Carrier;  Ounpster;  U«l£truck 


Onlistad  classifications  needed  for  work  not  included  within  the 
scope  of  the  classifications  listed  ray  be  added  after  award  only 
as  provided  in  the  labor  standards  contract  clauses  (29  CFR,  5.5 
(a)  (IXii)) 
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SOPERSBDEAS  DECISION 


DECISION  NO.     MD85-4024 


P«9e  2 


STATBt   Nioouri 
DECISION  NUMBERt  M0e5-4024 
jSuperscdci  Decision  No.  tCe4-4098 


COUNTIES:  Jasper,  McDonald  t  Newton 
DATEt   Data  of  Publication 
dated  OctDber  5,  1984     i"  49  PR  39433. 
DESCRIPTION  OPWORKi  Building  Projects  (excluding  single  faally  hoaes  and 
apartments  up  to  and  including  4  stories) 


I 


ASBESTOS  MORKERS 

BOILERMAKERS 

BRICKLAyERSf  STONEMASONS 

CARPENTERS! 
Carpenters  and  Lathers 
Millwrights  and  Pile- 
dr  ivermen 

ELECTRICIANS 

(LEVATOR  COMSTROCTORai 

Mechanics 

Helpers 

Probationary  Helpers 
QLAZIBSS 
IROHHORKERS 
LINE  CONSTROCTIOHi 

Linaaan 

Llneaen  Operators 

Gioundaan 

drountean,  Powderaan 

PAIIITBRS: 
Brush,  Roller,  Tapers, 
Ploer  Tile  and  Carpet 
Layers,  Paperhangers 
•pray 
PLA8TBR1XS 

PLOMBBRS  t   PIPEFITTERS 
ROOFERS 

■HBET  METAL  MORKERS 
LABORERS: 
General  Laborers 
Mason  (  Plaster  Tenders 
t  Powderman 
POWER  BOUIPMBNT  OPERATORS  I 
Group  1 , 
Group  2 
Group  3 
Group  4 


■mc 

FrMf* 

fcrmiu 

16.94 

2.40 

17.345 

3.2S 

12.85 

1.95 

12.92 

1.60 

13.17 

1.60 

13.09 

1.67* 

81 

17.445 

3.29>a 

70%JR 

3.29*a 

SOIJR 

IS. 04 

.25 

14.  <0 

2.67 

17.54 

1.25* 

8-1/2% 

16.73 

1.25  + 

8-1/2% 

11. 3( 

1.25* 

8<l/2% 

12.27 

1.25  + 

8-1/2% 

13.37 

.60 

13.87 

.60 

13.05 

13.72 

2.1J 

13.82 

2.57 

It.  18 

1.95 

10.50 

1.95 

10.90 

1.95 

13.13 

2.60 

12.65 

2.60 

12.05 

2.60 

11.45 

2.60 

TRUCK  DRIVERS: 

Pick-up  or  station 
wagon 

Flat  bed]  dunp  under 
5  tons 

Duap,  tandea  (over  5 
tonsi  winch,  semi- 
trailer; and  lowboy 

Transit  nix 

Euclids  or  other  siailar 
equipaent 


(37) 


U.30 

11.40 


11.67 
U.63 


U.67 


Frtud 


.95 
.95 


.95 
.95 

.95 


FOOTNOTE 

a.  Eaployec  contributes  8%  of  b.icic  hourly  rate  for  over  5  years' 
scivica  and  6%  of  basic  hourly  cite  for  6  months'  to  5  years' 
ttrvict  as  Vacation  P^y  Credit,  also  7  Paid  Holidays  a  thru  G. 

PAm  (PLnftYS: 

ArChristnas  Day,  B-New  Year's  Day,  C- Independence  Day,  D-Menorial  Day, 

B-Thanl«giving  Day.T-Labor  Day,  G-Friday  after  nianksgiving  Day 

lABORtSS  dASSinCATICae 

Croup  1:  General  Laborers,  Carpenter  Tenders,  Trackmen,  Wreckers 
handling  and  carrying  of  reinforced  steel 

Group  2:   Pipelayers  (conduit  pipe,  sewer  tile,  drain  tile,  duct 
line  with  mains);  Air  Tool  Operators;  Pier  Hole  Diggers  (over  10'); 
Vibrators;  Jackhanraer;  Chipping  Hanraer  Operator  (air  or  electric); 
Asphalt  Rakers;  Mastic  Kettlemen;  Sandblasting;  Gunnite  t.'ozzlencn; 
Cutting  Torch  and  Welders;  Barco;  Jackson  or  similar  Tamp  Operators; 
Powderman 

Group  3:  Plasterers  and  Mason  Tenders 

POWER  EQOIPHEKT  OPERATORS  CLASSIFICATIONS 

Group  It  Crana;  Draglinet  Sarviek;  Drum  or  Tower  Hoist  (2  drum); 
Power  Shovel  or  Back  Hoe  (on  tracks);  Piledriver;  Power  Blade; 
Motor  Patrol;  Mechanic;  Hydraulic,  self-propelled  Crane;  Stringer 
or  Cherry  Picker  Crane 

Group  2:  Bulldozer;  Dirt  Scoop  or  Pan;  Elevating  Grader;  Drum  or 
Tower  Hoist  (1  drum);  Loader  (track  or  rubber  tire);  Tractor,  Pusher 
Roller  (asphalt) ;  Tractor  or  Back  Hoe  (on  rubber  tires) ;  Tractor 
(Compaction  Roller  or  Pull  Blade  Track) 

Group  3i  Fork  Lift;  Rollarj  Industrial  Tractor;  Tractor  (Compaction 
Roller  or  Pull  Blade,  rubber  tire) ;  Distributor  (Bituminous) ; 
riniahing  Haohina  (concrete  paving);  Concrete  Saw  (self-propelled); 
Air  Compressor  (600  cu.  ft.  or  over) 

Group  4r  Oiler;  Oiler,  driver 


Dnliated  classifteations  needed  for  work  not  included  within  the  scope 
of  the  classifications  listed  may  be  added  after  award  only  as  provided 
In  tba  labor  standards  contract  clauses  (29  CFR,  S.S(a) (1) (ii)) 
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Sl'PEKSEOEAS  DECISION 

STATE:  Missouri  COUNTY:  Greene 

DECISION  NO.:  MO85-4025  DATE:   Date  of  Publication 

Supersedeas  Decision  No.  MO84-4060  dated  October  5,  1984  in  49  FR  39432. 
DESCRIPTION  OF  WORK:   Building  projects,  (excluding  single  family  homes  and 
apartments  up  to  and  including  4  stories). 


ASBESTOS 

BOILERMAKERS 

BRICKLAYERS,  STONEMASONS 

k   TUCK  POINTERS 
CARPENTERS: 

Carpenters 

Millwrights  4  Pile- 
drivermen 
CEMENT  MASONS 
ELECTRICIANS: 

Electricians 

Cable  Splicers 

ELEVATOR  CONCTRUCTORS; 

Elevator  Constructors 

Elevator  Constructors, 
Prob.  Helpers 
Helpers 
GLAZIERS,  Outside 
IRONWORKERS 
LABORERS: 

Group  1 

Group  2 

Group  3 

Group  4 
MARBLE  MASONS,  TILE 

LAYERS  t   TERRAZZO 

WORKERS 
PAINTERS: 

Brush  t   Roller 

Spray,  Sandblasting, 
Tapers  i   paperhangers 
PLASTERERS 

PLUMBERS  i   PIPEriTTERS 
ROOFERS 
SHEET  METAL  WORKERS 


iMK 

Hourly 
AatM 

SlKXitl 

16.94 

2.40 

17.345 

3.25 

14.07 

1.75 

13.73 

1.75 

13.98 

1.75 

12.75 

14.55 

9»* 

1.89 

14.95 

9%* 

1.89 

17.445 

3.29 

50»JR 

70%JR 

a+3.29 

16.50 

b 

14.51 

3.37 

10.95 

2.10 

11.13 

2.10 

11.38 

2.10 

11.55 

2.10 

13.82 

1.45 

13.73 

1.28 

14.23 

1.28 

12.75 

16.01 

1.56 

12.00 

.66 

16.18 

1.95 

POWER  EOUIPME.NT  OPERATORS 

Group  1 

Group  2 

Group  3 

Group  4 
TRUCK  DRIVERS: 

Warehouseman,  pickup 
driver,  flatbed,  sinqli 
axle,  dump  truck-singli 
i   double  axle,  oiler, 
greaser 

Flat  bed-double  axle, 
wheel  tractor  (when 
used  for  towing) , 
semi-truck  drivers  and 
low  boys 

Heavy  hauling,  A-frame 
and  winch  trucks,  fork 
trucks,  hydro-lift, 
hydraulically  operator 
aerial  lifts 

Mechanics 


(3J) 


13.13 
12.65 
12.05 
11.45 


11.25 


11.30 


11.40 
11.45 


2.60 
2.60 
2.60 
2.60 


C+1.10 


C+1.10 


c+1.10 
C+1.10 


DECISION  NO.:   MO8S-4025  Page  2 


LABORERS  CLASSIFICATION  DEFINITIONS 

Group  1  -  Common  labor,  handling  and  carrying  of  reinforcing  steel 
pumps  of  all  types  an^  he&ters 

Group  2  -  Asphalt  raker,  crusher  feederman,  cement  finisher  tender, 
Oackhammer  and  air  tool  operator,  power  tamper  operator,  pipe  layer 
(concrete  or  clay),  sand  blast,  and  gunnite  nozzlemen,  vibrator 
operator,  waqon  drill  operator,  cat-drill  operator,  and  all  work 
of  a  semi-skilled  nature  not  listed 

Group  3  -  Mason  tenders:  Including  plasterers  tender,  mortar  mixer 
and  for)c  lift  operator 

Group  4  -  Powderman 

POWER  EQUIPMENT  OPERATORS  CLASSIFICATION  DEFINITIONS 

Group  1  -  Crane,  dragline,  derrick,  drum  or  tower  hoist  12   drum),  power 
shovel  or  back  hoe  (on  tracks),  piledriver,  power  blade,  motor 
patrol,  mechanic,  hydraulic,  self-propelled  crane,  stinger  or  cherry 
picker  crane 

Group  2  -   Bulldozer,  dirt  scoop  or  pan,  elevating  grader,  drum  or 
tower  hoist  (1-drum),  loader  (track  or  rubber  tire),  tractor  pusher, 
roller  (asphalt),  tractor  or  backhoe  (on  rubber  tires),  tractor 
(compaction  roller  or  pull  blade  track) 

Group  3  -  Fork  lift,  roller,  tractor  (compaction  roller  or  pull  blade- 
rubber  tire) ,  distributor,  (bituminous),  finishing  machine  (concrete 
paving),  concrete  saw  (self-propelled),  air  compressor  (600  cu.  ft.  or 
over) 

Group  4  -  Oiler,  oiler-driver 

FOOTNOTE:   a  -  Employer  contributes  8»  of  basic  hourly  rate 
for  over  5  years'  service,  and  6%  of  basic 
hourly  rate  for  6  months  to  5  years  Vacation 
Pay  Credit,  also  7  Paid  Holidays  A  thru  G. 

b  -  1  Paid  Holiday  (Labor  Day) 

c-  S51.00  per  week 
PAID  HOLIDAYS; 

A-Christmas  Day;  B-New  Year's  Day,  C- Independence  Day,  D-Memorial  Day, 
E-Thanksgiving  Day,  F-Labor  Day,  G-Friday  after  Thanksgiving  Day. 

Unlisted  classifications  needed  for  work  not  included  within  the 
scope  of  the  classifications  listed  may  be  added  after  award  only 
as  provided  in  the  labor  standards  contract  clauses  (29  CFR,  5.5 
(a)(l)(ii)). 
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SUPCRSBOEAS  DECISION 

STATE:      Mi»»ourl  COUNTYi      Col* 

DECISION  NUMBER:  .1>S5-M26  DATE:    Date  o»   Publication 

Sup«rscd«s  Decision  No.  MD84-40&1  dated    October  12,  1984,  in  49  FK  40144. 

DBSCRIPTICN  OP  NORKi      Building  Projects   (excluding  single   faaily  hoaes  and 
apartaents   up  to  and   including  4   stories) 


DECISION   NO.      M08S-4026 

FOOTNOTES : 


Page  2 


ASBBSTOS  WORKERS 
BOILBINAKERS 
BRICKLAYERS;  S'XMEMASONSl 

TILS  UTERS 
CARPEMTBRS : 

Carpent'rs  t   Lathers 

MlllHrights 

Piledrlvers 
CEMENT  MASONS 
ELECTRICIANS: 

Vlcctrictans 

C«bl*  Splicers 

ELEVATOR  CONSTRUCTORS: 
Mechanics 

■elpers 

Probationary  Nelp*'* 
IROMMOIIRBSS 
PAIITTIRSl 
Brush 

Sprayi   Structural  Steel; 
Stage  or  Saddle; 
Blasting 
PLAS'^RERS 

PLUMBERS   4    UPETITTERS 
ROOFERS  I 
Roofers 

Rsofei*  In  coal  tar 
Pitch 
snrr  metal  workers 

SPRINKLER  FITTERS 
LABORERS : 

Group  1 

Croup  2 

Group  3 
POHKR  BOUIPNENT  OPERATORS  i 

Group   1 

Group   2 

Group  3 

Qreup  4 


1 

S«lc 
KMM 

Fftow 

■niim 

20.57 
17.495 

$  3.48 
3.» 

14.50 

x.oo 

14.20 
14.95 
14.60 
14. SS 

1.53 
1.53 
1.53 

IS. 71 
1S.9( 

18.47 

70%JR 

SO%JR 
1(.S7S 

U.70 


14.20 

14.  3u 
1».*S 

15.  10 

IS.  CO 
12. 8« 

2i.U 

12.10 
12.35 
12.45 

15.17 
15.17 
13.92 
i3.47 


^.47* 
10% 
3.47* 
10% 

3.29 

+a 
3.29 

*a 

3.67 
.45 

.4S 

6.08 
.(5 

.<S 

.91 
3.42 

2.05 
2.Q5 
2.05 

3.00 
3.00 
3,00 
3.00 


POWER  EQUIPMENT  OPERATORS 

(CONT'D): 

Group  5i 

(a) 

(t>) 

(c) 

(d) 

(e) 
(«) 
(9) 
(h> 

TRUCK  DRIVERS: 
Group  1 

Group  2 

Group  3 


15.87 
16.72 
17.17 
17.92 
15.67 
17.07 
17.  S7 
18.07 


Frtufl 


3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 


12.30      2.00+ 

U.TO'    2.00-f 

I      d 
13.00      2.00* 

d 


(41) 


a.  Employer  contributes  8%  of  basic  hourly  rate  for  over  S  years' 
service  and  6%  of  basic  hourly  rate  for  6  months'  to  S  years* 
service  as  Vacation  Pay  Credit,  also  7  Paid  Holidays  A  t.'-.ur  G. 

d.  After  1  year  a  week's  vacation 

PftlD  IPLIDftYS:     A-Christmas  Day,  B-New  Year's  Day,  C-Iixtependerce  Day,  D-Than)«sgiving 
bay,  E-Menorial  Day,  F-lator  Day,  C -Friday  after  Than)csgiving  Day. 

LABORERS  CLASSIFICATIONS 

Group  It  General  Laborer;  Heaters;  Material  Plant 

Man;  Carpenter  Tender;  Landscaper:  Signalman;  Wrecker  (old/new  struc- 
tures); Form  Handler;  Post  Hole  Digger;  Cleaning  and  Clearing  of  all 
debris  for  all  crafts;  Loading  and  unloading,  conveying,  distributing, 
collecting  and  hoisting  of  construction  material  and  debris;  Back- 
filling, Grading  and  Landscaping;  Covering  of  tanks,  structures  and 
material  piles  with  Tarpaulins  or  other  materials;  Handling  and 
cleaning  of  concrete  chutes;  Cleaning  of  concrete  spills  and  chipping 
where  hand  tools  are  required;  Cleaning  of  masonry  and  other  type 
walls  and  windows;  Signal  and  Hoisting  Concrete  Buckets;  Rodman;  All 
tools  run  by  gas,  electricity,  or  air  except  Vibrator,  Jackhammer  and 
Paving  Breaker;  Air  Compressors;  Motor  Buggies;  Pumps,  except  Set-up 
Men  and  Nozxle  Men;  Unloading  and  handling  steel;  Chipping  Tool  Ope- 
rator; Concrete  Mixer  Operator 

Group  2:  First  Semi-Skill  -  Brick  Mason,  Plasterer  and  Cement 
Finishers  Tenders;  Mortarmen;  Scaffold  Builders  for  Brick, 
Plasterer  and  Cement  Masons;  Forklifts  (walk-behind  or  other 
similar  types) 

Group  3:  Second  Semi-Skiller  -  Concrete  Pumps  Set-up  Men  and 
Nozzle  Men;  Tile  Layers,  Bottom  Men,  Sewers  and  Drains;  Cutting 
Torch;  Burning  Bar;  Trench  or  Pier  Holes  12'  or  over;  Wagon  Drill; 
Air  Track  or  any  Mechanical  Drill;  Power  Mam  Tamper  100  lbs.  or 
over;  Paving  Breaker;  Jackhammer  and  Vibrator;  Laser  Beam  Man  for 
Sewer }  Grade  checker 


POWER  EQUIPMENT  OPERATORS  CUSSIFICATIONS 

Group  1:  Backhoe,  Cableway;  Crane,  Crawler  or  Truck;  Crane, 
Hydraulic  Truck  or  Cruiser  mounted  16  tons  and  over;  Crane, 
Locomotive,  OerrvcR,  Steam;  Derrick  Car  and  Derrick  Boat; 
Dragline;  Dredge;  Gradall;  Crawler  or  tire  mounted;  i,ocorootive, 
gas.  Steam  and  other  powers:  Piledriver,  land  or  floating; 
Scoop,  Skimmer;  Shovel,  power  (steam,  fas,  electric  or  other 
powers) t   Switch  Boat;  Whlrley 


2 

p 
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BBCISION  NO.   MD85-4026  Pa9«  3 

POHEK  EQUIPMENT  OPERATORS:   (Cont'd) 

Group  2:  Air  Tuqger  with  Air  Coaptessorj  Anchor  placing  Barge;  Asphalt 
Spreader;  Athey  Force  Feeder  Loader  (self-propelled);  Backfilling 
Machine;  Boat  Operator  Push  Boat  or  Tow  Boat  (job  site);  Boiler,  High 
Pressure  Breaking  in  period;  Boon  Truck,  placing  or  erecting;  Boring 
Machine,  Footing  Foundation;  Bullfloat;  Cherry  Picker;  Combination 
Concrete  Hoist  and  Mixer  such  as  Mixernobile;  Compressor  (when  ope- 
rator runs  throttle);  Compressors,  two  not  more  than  50'  apart;  Com- 
pressor, Generitor- Combination;  Compressor  Pump  Combination;  Compressor 
Welder  Combination;  Concrete  Breaker  (truck  or  tractor  mounted);  Con- 
crete Pump,  such  as  Pumpcrete  Machine;  Concrete  Spreader;  Conveyor, 
large  (not  self-propelled)  Hoisting  or  moving  brick  and  concrete  into, 
or  into  and  on  floor  level,  one  or  both;  Crane,  Hydraulic  Rough  Terrain, 
••If-propelled;  Crane,  Hydraulic  Truck  or  Cruiser  mounted  under  16  tons; 
Drilling  Machines,  self-powered,  used  for  earth  or  rock  drilling  or 
Boring  (Wagon  Drills  and  any  Hand-drills  obtaining  power  from  other 
sources  including  Concrete  Breakers,  Jackhammers  and  Barco  equipment  • 
on  engineer  required);  Elevating  Grader,  Engine  Man,  Dredge;  Excavator 
or  Powerbelt  Machine;  Finishing  Machine,  self-propelled  Oscillating 
Screed;  Fork  Lift;  Grader  Road  with  power  blade;  Highlift;  Hoist,  con- 
crete and  brick  (Brick  Cages  or  Concrete  Skips  operating  in  or  on  Tower, 
Tower-mobile,  or  similar  equipment);  Hoist,  stack;  Hydrohammer ;  Lad-a- 
vator, hoisting  brick  or  concrete;  Loading  Machine  (such  as  Barber- 
Greene);  Mechanic,  on  job  site;  Mixer,  paving;  Mixer-mobile;  Mucking 
Machine;  Pipe  Wrapping  Machine;  Plant,  asphalt;  Plant  Concrete  pro- 
ducing or  Ready-mil  job  site;  Plant,  Mixing  job  site;  Plant,  power, 
g«neratlng  job  site;  Pumps,  two  self-power  over  2*  through  6*:  Pumps, 
electric  submersible,  one  through  three,  over  4*  Quad-Track;  Roller, 
Asphalt,  Top  or  Subgrade;  Scoop,  tractor  drawn;  Spreader  Box;  Sub- 
grader;  Tie  Tamper;  Tractor-Crawler,  or  wheel  type  with  or  without 
power  unit,  power  Take  Off,  and  attachments  regardless  of  size; 
Trenching  Machine,  Tunnel  Boring  Machine;  Vibrating  Machine,  Auto- 
matic propelled;  Welding  Machines  (gasoline  or  diesel)  more  than  one 
but  not  over  four  (regardless  of  size);  Well  Drilling  Machines;  plant 
heatina  job  site. 

Group  3i  Air  Tugger  with  plant  air;  Boiler,  for  power  or  heating 
shell  of  buildings  or  temporary  enclosures  in  connection  with  con- 
struction work;  Boiler,  temporary;  Compressor,  air  one;  Compressor, 
air  (mounted  on  truck);  Concrete  Saw,  (self-propelled);  Conveyor, 
large  (not  self-propelled);  Conveyor,  large  (not  self-propelled) 
moving  brick  and  concrete  (distributing)  on  floor  level;  Curb  Finishing 
Machine,  Ditch  Paving  Machine;  Elevator  (building  construction  or 
alteration);  Endless  Chain  Hoist;  Fireman;  Form  Grader;  Generator, 
one  over  30  KW  or -any  number  developing  over  30  KW;  Greaser;  Hoist, 
one  drum  regardless  of  size  (except  brick  or  concrete);  Lad-a-vator; 
Nanlift;  Mixer,  aspahlt,  over  8  cu.  ft.  capacity;  Mixer,  If  two  or 
more  of  one  bag  capacity  or  less  are  used  by  one  Employer  on  job, 
an  Operator  is  required;  Mixer,  without  Side  Loader  2  bag  capacity 
or  more;  Mixers,  with  Side  Loader,  2  bag  capacity  or  more;  Mixers, 
with  Side  Loader,  regardless  of  size,  not  Paver;  Oiler  on  Dredge; 
Oiler  on  Truck  Crane;  Pug  Mill  Operator;  Pump;  Pump-self  powered, 
automatic  controlled  over  2"  during  use  In  connection  with  con- 
struction work;  Scissor  Lift  (used  for  hoisting);  Sweeper,  street; 
Tractor  small  wheel  type  SO  HP  and  under  with  Grader  Blade  and  similar 
equipment;  Welding  Machine,  one  over  400  amp.;  Winch  Operating  from 
truck;  Mechanic  In  shop 
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POWER  EQUIPMENT  OPERATORS  (Cont'd) 

Croup  4i  Boat  Operator  Outboard  Motor  (job  site);  Conveyors  (such 
as  Con-Vay-it)  regardless  of  how  used;  Oiler;  Sweeper,  floor 

Group  5: 

(a)  Air-pressure';  Oiler  Engineer  operating  under  10  lbs. 

(b)  Air-pressure:  Oiler  Engineer  operating  over  10  lbs. 
. (c)  Air-pressure  engineer  operating  under  10  lbs. 

(d)  Air-pre8s«re  -Oiler  Engineer  operating  over  10  lbs. 

(e)  Crane,  Climbing  (such  as  Linden) ;  Crane,  Pile  Driving  and 

extracting;  Crane,  using  Rock  Socket  Tool;  Derrick; 
Diesel,  gas  or  electric,  hositlng  material  erecting  steel 
(ISO'  or  more  above  ground);  Dragline,  7  cu.  yds.  and 
over;  Hoist,  3  or  more  drums  In  use;  Scoop,  Tandem;  Shovel, 
power  7  cu.  yds.  and  over;  Tractor,  Tandem,  Crawler,  Tunnel 
Man  assigned  to  work  in  tunnel  or  tunnel  shaft;  Wrecking, 
when  machine  Is  working  on  second  or  higher;  Crane  -  Boons 
(including  jib)  100  ft.  to  150  ft. 

(f)  Crane,  Boom  (Including  jib)  ISO  ft.  to  200  ft. 

(g)  Crane,  Boom  (including  jib)  200  ft.  to  2S0  ft. 
(h)  Crane,  Boom  (including  Jib)  2S0  ft.  to  300  ft 


S. 

o 


9 
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TROCK  DRIVERS  CLASSIFICATIONS 


< 

O 


Group  It  Warehousemen;  Damper;  Plat  Bed  and  Pick-up;  Farm  Tractor; 
Water  Truck,  single-axle;  Fuel  Truck,  single  axle    • 

Group  2i  Tandem;  Tractor  Traileri  Winch;  Fork  Lift;  Tandem  Water 
Truck;  Tandem  Fuel  Truck 

Group  3 1  Tandem-slip-bed  operation  Pitman;  Hydro  Broom  Truck; 
Transit  Mixer;  Euclid,  Belly  Dump;  Cat  Wagon;  Oil  Distributor; 
loss  Carrier;  Dunpster;  Half  Track;  Water  Pull;  Nechanic 


Onlltted  class ificationa  needed  for  work  not  Included  within  the 

•cope  of  the  classifications  listed  may  be  added  after  award  only 

as  provided  in  the  labor  standards  contract  clauses  (29  CFR,  S.5 
(a)(1)  (11)) 
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SUPERSEDEAS  DECISION 

iTATEt      Pennaylvanla  COUNTIES:      Adams,    Berks,    Bradford, 

Carbon,   Colvmbia,   Cumberland,    Dauphin,   Juniata,   Lackawanna,   Lancaster, 
Lebanon,    Lehigh,    Luzerne,    Lycoming,    Monroe,    Hontour,    Northanpton,    Northumber- 
land,   Perry,    Pike,    Schuylkill,    Snyder,    Sullivan,    Susquehanna,   Tioga,    Union, 
Wayne,    Wyoming   and  York 

JECISION  NUI-IBER:      PA85-3037  DATE:      DATE  OF  PUBLICATION 

Supersedes  Decision  Nol:    PA83-3001  dated  August    19,    1983,    in  48  FR   37805. 

JESCRIPTION  OF  WORK:     Heavy  and  Highway  Construction  excluding  Sewage  and 
Water  Treatment   Plants   Projects. 


CARPENTERS/PILEDRIVERMEN 

CEMENT  MASONS: 
Starting  at  the  Franklin 
County  line  of  Route  30 
at  the  Tuscarora  ftoun- 
tains,  follow  the  Frank 
lin  County  line  to  Jun- 
iata County  line;  fol- 
lowing Juniata  Co.  line 
to  Susequehanna  River 
then  across  Susequehann^ 
River  to  the  Dauphin  Co 
line:  continue  on  the 
Dauphin  County  line  to 
the  Lebanon  County  line 
to  where  Route  501  in- 
tersects the  Lebanon 
Co.,  then  follow  Route 
501  to  Lancaster  County 
line;  thence  West  to 
Susquehanna  River  to 
Route  920  and  continue 
to  Goldsboro,  Lewis- 
berry,  and  Rossville, 
to  Dillsburg;  thence  on 
Route  15  to  Heidlers- 
burg;  thence  on  Route 
234  to  junction  with 
Route  Route  334,  up 
Routes  334  and  34  to 
junction  of  road  iamed 
iately  South  of  Fayette 
ville;  thence  through 
New  Franklin  to  Marion; 
then  to  St .  Thomas , 
then  on  Route  30  througii 


Fort  Loudon  to  Frank- 
lin County  line  at 
Tuscarora  Mountains 
and  West  to  include 
all  of  Fulton  County, 
Cumberland,  Dauphin, 
Juniata,  Perry,  Adams, 
Lebanon,  New  Cumber- 
land Army  Depot  in 
York  County 

Berks  County 

Bradford,  Lycoming, 
Sullivan  t  Union  Cos. 

Colunbia  County 

Scranton  (  Carbondale 
in  Lackawanna  County, 
Susquehanna,  Pike, 
Tioga,  Wayne,  Wyoming 
Counties,  Tobyhanna 
Army  Depot  in  Monroe 
County,  Remainder  of 
Luzerne  County 

Lancaseter  and  remaind- 
er of  York  County 

Leigh  County 

Luzerne  County: 
Hazelton,  Berwick  and 
Freeland  Townshios 

Wilks  Barre 

Monroe  County: 
Remainder  of  County 

Snyder,    Hontour,    t 
Northumberland  cos. 

Northampton  County 

Schuylkill  County 
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14.27 
13.79 


13.22 
14.35 


16.85 


13.54 

17.78 


13.05 
17.20 

16.31 

13.45 
18.15 
13.84 


2.60 
1.65 


2.55 
2.06 


.93 
2.55 


.01 


2.57 

.01 
2.17 
2.91 


DECISION  HO.  PAe5-3037 

IRONWORKERS  I 
Structural,  Ornamental  t 
Reinforcing: 
Adams,  Cumberland,  Dau- 
phin, Lebanon,  Western 
part  of  Lancaster  Coun- 
ty, Lycoming,  Hontour, 
Northumberland,  Juniata 
Perry,  Snyder,  Union  t 
York  Counties 
Berks,  Schuylkill  Cos. 
Eastern  part  of  Lancas 
ter  County 
Structural,  Ornamental 
i  Reinforcing 
Columbia,  Lackawanna, 
Luzerne,  Sullivan, 
Wayne,  Wyoming,  Pike 
Cos.;  (Monroe  County 
Tobyhanna  Depot  only) 
Structural  t  Ornamental 
Reinforcing 
Carbon,  Legigh,  Northam- 
pton, Cos.  (Monroe 
County  entire  County 
except  Tobyhanna  Amy 
Depot)  Structural, 
Ornamental  t   Reinforc- 
ing 

Bradford,  i   Tioga  Cos.: 
Structural,  Ornamental 
t  Reinforcing 
Susquehanna  County: 
Structural,  Ornamental 
i   Reinforcing 
LABORERS: 
Asphalt,  tampers,  concretes 
pitmen,  puddlers  k   rub- 
bers. Highway  guardrail, 
right  of  way  and  proper- 
ty line  fence.  Highway 
slab  reinforcing  placers,, 
laborers,  landsxape, 
planters,  seeders  and 
arborists,  magazine  ten- 
ders, railroad  trackmen, 
(  Signalmen,  leaser  beui 
men  (pipe  laying, 
paving  machine) 
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Hovfly 

rmm 


17.515 


17.90 


17.75 
17.50 


18.45 


14.40 


X4.55 


11.56 


4.75 


4.75 


4.30 
4.30 


4.20 


3.10 


2.75 


1.65 


Pneumatic  and  Electric 
tool  op.  jaclchammers,   I 
paving  breakers,  con-  | 
Crete  saws,  whacker  vib* 
rators,  sheet  hanners, 
steward,  chain  saws, 
'  pipelayers,  asphalt  rak^, 
/  lute  or  screed  men,  oonf 
i  Crete  block  layers     ' 11.76 
i  Caisson-open  air  below  8J 
I  feet,  cofferdam  open   I 
I  air  below  8  feet  where  ^ 
\     excavations  for  circular 
caissons  and  cofferdams; 


8  ft.  and  below  level  I 
of  natural  grade  adja- 
cent to  starting  point,! 
form  setters  (road)  { 
wagon  drill  diamond 
point  drill,  gunite  j 
nozzle  operators 

Blasters 

Reinforcing  steel  plac-  I 
ers,  bonding,  aligning  ! 
and  securing  and  burn-  | 
ing  and  welding  in  con' 
junction  with  reinforc 
ing  steel 

Concrete  surfaces 
FREE  AIR  TUNNELS  AND  ROCK 
SHAFTS 


Fridft 
S«wfiu 


1.65 


12.11 
12.34 


12.40 
12.78 


Outside  laborers  in  con- 
junction tunnels  t  rock 
shafts  12.20 

Chuck  Tenders,   Muckers, 
Nippers,  Miners,   t 
Drillers  Helpers,    In- 
side Laborers  12.49 
Miners,    Drillers,   Blast 
ers.    Pneumatic  Shield 
Operators  Lining,    Spot' 
ting   (  Timers  Workmen, 
Reinforcing  Steel  plac 
er  placers.   Bonding,       i 
Aligning  and  Securing    i 
and  Concrete  Surfacers  {  12.97 
LINE  CONSTRUCTION: 
Adams,   Cumberland,   Dau- 
phin,  Lancaster,   Leba- 
non,  Juniata,    Perry   k 
York  Counties,   Pennsyl- 
vania: 
Linemen                                     15.06 
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1.65 
1.65 


1.65 
1.65 


1.65 


1.65 


1.65 


.80-f3 
3/8» 
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i>ECISION  NO.    PA8S-3037 
LINE  CONSTRUCTION:    CONT'D 
Winch  Truck  Operators 

Truck   Driver 

Ground  man 
Berks    t  Lehigh  Cos. 

Linemen 

Winch  truck  operators 

Truck  Driver 

Groundman 
Northampton  County 

Lineman,  Cable  Splicers 

Groundman    • 
Bradford,  Carbon,  Colum- 
bia, Lackawanna,  Luzerne, 
Lycoming,  Monroe,  Montour 
Northumberland,  Pike, 
Schuylkill,  Snyder,  Sul- 
livan, Susequehanna, 
Tioga,  Union,  Wayne, 
Wyoming  Counties 
Lineman 

I 

I   winch  Truck  Operators 

!   Truck  Driver 
Groundman 

tINB   OOHBTRUCTION: 

;  (RAILHOAO  ONLY) 

,  Adams,  Berkt  ,  Cumberland 

I  Dauphin,  Juniata,  Lancas- 

'  ter,  Lebanon,  Lehigh 

I    Northampton,    Perry 

i       Linemen 


"A"   Equipment  Operator 
"B"   Equipment  Operator 
MILLNRIGRTS : 
Adams,    Bradford,    Cumber- 
land,   Columbia,    Dauphin, 
Juniata,    Lebanon,    Luzer- 
ne,   Lycoming,   Montour, 
Northvaiberland,    Perry, 
Schuylkill,    Snyder,    Sul- 
livan,   Tioga,    Union  4 
Lancaster  Counties   ( 
Townships   in  Carbon 
Countys   Banks,    Lausanne, 
Lehigh   t  Northern  part 
of   Packer  Wyoming  Co., 
York  County,    New  Cumber- 
land Army  Depot    4  Harris' 
burg-  York  State  Airport 
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10.57 


16.29 

1 
1.00+3 

3/8% 

11.59 

N 

11.37 

m 

10.30 

m 

12.34 

.60+6» 

+b 

12.34 

•■ 

10.78 

■ 

16.57 

2.55 

Berks  County 

Lehigh   4  Northampton 

Counties 
Monroe  County 

Lackawanna,    Susquehanna 
Pike,   Wayne  Counties 

Remainder  of  Carbon  Co 

Remainder  of  York  Co. 

POWER    EQUIPMENT    OPERATOR 
(HEAVY   CONSTRUCTION) 
lone   I 

1 
2 
3 
4 
5 
6 
7 


Group 

Group 

Group 

Group 

Group 

Group 

Group 

Group   7-A 

Group   7-B 
Zone  II 

Group  1 

Group   2 

Group    3 

Group  4 

Group   5 

Group  6 
(HIGHWAY  CONSTRUCTION 
AND  WATER  LINES   CON- 
STRUCTION     (OrF   PLANT 
SITE) 

Group   1 


Group 
Group 
Group 
Group 
Group 
Group 
Group 


2 
3 
4 

5 
6 

6 -A 
6-B 


TRUCK    DRIVERS: 

Class  I 
Helper,    stake  body 
truck    (single  axle) , 
dunpster 

Class   II 
Dump  Trucks,    Tandem,    i 
Batch  Trucks,   Semi- 
trailer,  Agitator  Mix 
er  Trucks,    Ready-mix 
and   Dumpcrete  Type 
Vehicles,   Asphalt  DiS' 
tributor  when  used 
for  transportation 
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X3.70 

16.61 
10.13 

15.04 
12.15 
14.19 


15.89 
15.60 
14.72 
13.95 
13.47 
12.55 
16.14 
16.41 
16.64 

16.52 
16.23 
15.17 
14.52 
13.26 
12.36 


14.26 

13.42 
12.92 
12.48 
11.93 
14.50 
14.75 
15.00 


13.57 


2.22 

3.31 

2.70 
1.88 

26.6%-fi 


DECISION  NO.  PA85-3037 

TRUCK  DRIVERS  (COWT'D) 

Stake  Body  Truck 
(Tanvlwn)  j   13.64 

Class  III 
Euclid  type,   Off-Highway 
Equipment  Back  or  Belly 
Dump  Truck  and  Double 
Hitched  Equipment, 
Straddle   (Ross)   Carrier 
Lowbed  Trailers  I  14.13 
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WELDERS   -  Receive  rate  prescribed   for 
crafts  to  which  welding  is  incidental. 

Unlisted  classifications  needed  for 
work  not  included  within  the  scope  of 
the  classifications  listed  may  be  added 
after  award  only  as  provided  in  the 
labor  standards   contract   clauses 
(29  CFR  5.5    (a)(l)(ii)).. 


09 

to 


26.6%+a 


50+26. 
61 


FOOTNOTE t 

a.  Paid  Holidays:      New  Year's  Day;   Delaration  Day;   Independence  Day; 
Labor  Day;    Thanksgiving  Day;    Christmas  Day  and  Good  Friday. 

b.  Paid  Holidays:     Mew's  Day,   Memorial  Day,    Independence  Day, 
Lcibor  Day,   Election  Day,   Thanksgiving  Day  and  Chirstmas  Day, 
provided  the  employee  works  the  day  before  and  after  the 
holiday. 


CLASSIFICATION  ECFINITION  FOR  LINE  CONSTRUCTION    (RAILROAD  ONLY) 

Equipa«nt  Operators: 

1.  Hoisting  equipnent-  tfhen  erecting  complete  towers,    erecting  framed 
structures,   erecting  steel  transmlsson  poles,   erecting  railroad  pole 
extensions   and  crossbeams  and  when  operating  personnel  lift  baskets. 

2.  Tension  pulling  equipment  under  energized  conditions   -  parallel  with 
other  energized  circuits  or  above  energized  circuit  on  same 
structure  not  to  include  crossovers.   Bundled  conductor  stringing 
including  static  conductors  on  bundled  conductor  lines. 

3.  Excavating  augers  36"   inches  in  diameter  or  larger,   S/8  cubic 
yard,    baclihoe  and    larger,    trencher  over   four   feet  in  depth, 
btolldozer  D-6    (caterpillar)    or  larger,   and  blade  on  finish 
grade  work 


"B" 


Equipment  Operators: 

Operators  of  all  other  equipment. 
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DECISION  NO.  PA85-3037 

AREA  COVERED  BY  POWER  EQUIPMENT  OPERATORS  (ZONE  I) 

ZONE  I  -  Lackawanna,  Susquehanna,  Wyoming,  Pike,  Wayne,  Monroe, 
and  Luzerne  Counties.  """to*, 

POWER  EQUIPMENT  OPERATORS  CLASSIFICATIONS  DEFINITIONS 
(Heavy  Construction)   (Zone  1) 

I 

^iii^g  ~^i~s,''Stx"Lo^^r;;"''"  "^  "'^^^"^  ''"'^^^"^  -=^^-^'  ^-'le 
^fiftlses*"irt^;erof"hov;is"drr^!Lr  ^"^'^T'  ""--y»'  -draglines, 

^i§FiSair8^°hIcrnr',^'"'"'  hoijjt    (Single  dru^)    scraper,  and  tournapull. 

ariixs,    core  drill  operator  forklift  trucks  under  20   ft.    lift. 
^HH-Hac^rf  "fo^1'i"r;r'^"  ^'"'*'   =°'«P"»«°".   pumps,   heaters, 

mixer,   power  broon,.   seeding  spreader.    tiren«in   (for^w^r  ^uipnent)  , 
GROUP  5;     Fireman,   Grese  Truck. 

GR0UP_6j.     Oilers   and  Deck  Hands    (personnel  boats) .   Core  Drill  Helper. 
TffFli!   ^\Zlfl'"^'  *"'*'  ^"^"^    (including  Jib,   Mast,   Leads.   Etc.): 
GROUP  7- A;      150   ft.   and  over. 
G«°"P  7-B:      200   ft.   and  over. 
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DECISION  PA85-3037 


ZONE  II 


GROUP 


AREA   COVERED  BY  POWER  EQUIPMENT  OPERATORS  (ZONE  II) 

Adams,  Berks,  Bradford,  Carbon,  Columbia,  Cumberland,  Dauphin 
Juniata,  Lancaster,  Lebanon,  Lehigh,  Lycoming,  Montour, 
Northumberland,  Perry,  Schuylkill,  Snyder.  Sullivan,  Tioga. 
Union  and  York  Counties. 

POWER  EQUIPMENT  OPERATORS  CLASSIFICATIONS  DEFINITIONS 
(Heavy  Construction)  (Zone  II) 

1:  Machines  doing  hook  work  any  machine  handling  machinery  Cable 


(49) 


spinning  machines  Helicopters, 

GR0UP_2:   All  types  of  cranes,  all  types  of  backhoes,  cableways,  drag- 
lines. Keystones,  all  types  of  shovels,  derricks,  trench  shovels, 
trenching  machines,  hoists  with  two  towers  Pavers  21E  and  over.  All 
types  overhead  cranes,  building  hoists  (double  drum)  gardalls,  mucking 
machines  in  tunnel,  tandem  scrapers,  pippin  type  backhoes,  boat  captains, 
*  u^j?   '•,°P®"'°"  (concrete),  drills,  self-contained  rotary  drills, 
torklifts,  20  ft.,  lift  and  over,  scrapers  and  tournapulls.  spreaders, 
bulldozers  and  tractors,  rollers  (high  grade  finishing),  mechanic- 
welder,  motor  patrols 

GTOUPj:   Conveyors,  building  hoists  (single  drum),  high  or  low  pressure 
boilers,  concrete  pumps,  well  drillers,  asphalt  plant  engineers,  ditch 
witch  type  trenchers,  drill  helper  -  self-contained  rotary  drills,  core 
drills  operator,  fork  lift  trucks  under  20  ft.  lift. 

GROUP  4;   Welding  machines,  well  points,  coirpressors,  pumps,  heaters, 
farm  tractors,  form  line  graders,  fine  grade  maciiines,  road  finishing 
machines,  concrete  breaking  machines,  rollers,  seaman  puliverzing 
mixer,  power  broom,  seeding  spreader,  tireman  (for  power  equipment) 

CROUP  5;   Fireman,  grese  truck 

GROUP  6;  Oilers  and  decks  hands,  core  drill  helper 

POWER  EQUIPMENT  OPERATORS  (HIGHWAY  CONSTRUCTION,  AND  WATER  LINES 
CONSTRUCTION-OFF  PLANT  SITE) 

GROUP  1;  Pile  drivers,  all  types  of  cranes,  all  types  of  backhoes, 
draglines,  keystones,  all  types  of  shovels,  derricks,  trench  shovels, 
trenching  machines,  paver  21E  and  over,  gradalls,  all  front  end 
loaders,  4  cu.  yds.  and  over,  tandem  scrapers,  pippin  types  backhoes, 
boat  captains,  batch  plant  with  mixer,  drill  self  contained  (drill- 
master  type),  CMI  Autograde,  machines  similar  to  above. 

^f°"u  ^'   Conveyor  loader  (EUC  type),  scrapers  and  tournapulls,  spreaders, 
nigh  or  low  pressure  boilers,  concrete  pumps,  bulldozers,  and  tractors, 
asphalt  plant  engineers,  rollers  (high  grade  finishing),  all  loaders 
under  4  cu.  yds.,  mechanic-welders,  motor  patrols,  machines  similar 
to  above. 
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DECISION  NO.    PASS- 3037 


ti 


POWER  EQUIPMENT   OPERATORS     (HIGHWAY   CONSTRUCTION,    AND  WATER   LINES 
CONSTRUCTION-    OFF    PLANT    SITE)        (CONTINUED) 

GROUP    3:      Welding  machine,   well   points,    compressors,    pump  heaters, 
farm  tractors,    form  line  graders,    fine   grade   machine,    ditch  witch 
type  trencher,    road   finishing  machines,    concrete  breajcing  machines, 
rollers,    seaman  pulverizing  mixer,    power  broom,    seeding  spreader, 
tireman  -    (for  power  equipment)    conveyors   loaders  other  than  EUC 
type,    conveyors,    machines  similar  to  above. 


GROUP  4 : 


Fireman 


GROUP   5:      Oilers   and  dedc  hands 

GROUP  6:      On  all  machines  with  booms    (including  jibs,   masts.   Leads 
etc.)    100   ft.   and  over. 

GROUP   6 -A!    150    ft.    and   over. 

GROUP  6-B;    200   ft.   and  over. 

|FR  Dog.  85-18709  Filed  8-&-85;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  121 

(Docket  No.  24192;  Amdt  No.  121-187] 

Mectianical  Reliability  Reports;  Ctiange 
in  Requirement 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  rule  clianges  the 
mechanical  reliability  reporting 
requirement  contained  in  Part  121  of  the 
Federal  Aviation  Regulations  by 
allowing  certificate  holders  to  mail  or 
deliver  mechanical  reliability  reports  to 
the  responsible  FAA  Flight  Standards 
District  Office  within  72  hours  after  the 
24-hour  reporting  period.  The  current 
rule  requires  Part  121  certificate  holders 
to  deliver  reports  to  the  FAA 
maintenance  inspector  assigned  to  its 
operation  within  24  hours  after  the  24- 
hour  reporting  period.  This  change 
allows  reports  to  he  mailed  or  delivered 
and  provides  a  more  reahstic 
compliance  requirement.  The  relief 
afforded  by  this  amendment  is  fully 
consistent  with  the  President's 
regulatory  policies  and  Executive  Order 
12291. 

EFFECTIVE  date;  September  9, 1985. 
FOR  FURTHER  INFORMATION  CONTACTS 
Fred  Crenshaw,  Air  Transportation 
Branch  (AWS-330).  Aircraft 
Maintenance  Division,  Office  of 
Airworthiness,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington.  DC  20591: 
Telephone  (202)  426-3440. 
SUPPt^MENTARY  INFORMATION: 

Background 

On  July  6, 1984,  the  Federal  Aviation 
Administration  (FAA)  issued  Notice  of 
Proposed  Rulemaking  No.  84-13  (49  FR 
32306:  August  13, 1984).  This  notice 
proposed  a  more  realistic  and  current 
approach  to  mechanical  reliability 
reporting  by  permitting  Part  121 
certificate  holders  to  mail  or  deliver 
mechanical  reliability  reports  (MRR's)  to 
the  responsible  FAA  Right  Standards 
District  Office  charged  with  the 
inspection  of  a  certificate  holder  within 
72  hours  after  the  close  of  a  reporting 
period. 

Section  121.703(d)  of  the  Federal 
Aviation  Regulation  (FAR)  places  a 
reporting  burden  on  operators  for 
compliance  that  is  not  required  for 
safety.  When  §  135.415(d)  was 
promulgated,  a  more  realistic  and 
current  approach  was  taken  for 
reporting  MRR's  by  permitting  MRR's  to 


be  mailed  or  delivered  to  the  FAA  Flight 
Standards  District  Office  charged  with 
the  overall  inspection  of  a  certificate 
holder  within  72  hours  after  the  close  of 
a  24-hour  reporting  period.  Section 
121.703(d)  was  never  amended  to 
require  similar  reporting  for  Part  121 
certificate  holders.  Experience  gained 
regarding  compliance  with  5  135.415(d) 
shows  that  compliance  standards  have 
not  been  lowered,  and  there  has  been  no 
degradation  of  safety.  Further,  FAA 
improved  methods  of  analysis  and'data 
processing  have  resulted  in 
improvement  in  the  timeliness  of  reports 
being  entered  into  the  system.  This 
amendment  allows  Part  121  certificate 
holders  the  same  considerations  for 
reporting  MRR's  now  provided  to  Part 
135  certificate  holders.  This  amendment 
permits  Part  121  certificate  holders  to 
mail  or  deliver  their  MRR's  to  the 
responsible  FAA  Flight  Standards 
District  Office  within  72  hours  after  the 
close  of  a  reporting  period.  Based  on  the 
experience  gained  with  the  similar 
requirement  in  S  135.415(d).  this 
amendment  will  result  in  no  degradation 
of  safety  and  will  not  lower  compliance 
standards  for  MRR  reporting. 

Many  FAA  maintenance  inspectors 
had  received  complaints  from  their 
assigned  certificate  holders  that  it  is 
physically  impossible  to  deliver  their 
MRR's  to  the  assigned  maintenance 
inspectors  within  24  hours  as  required 
by  S  121.703(d)  before  this  amendment. 
In  addition,  the  Air  Transport 
Association  of  America,  on  behalf  of  its 
member  airlines  and  other  operators, 
appealed  to  the  FAA  to  reconsider  the 
24-hour  requirement  and  allow  MRR's  to 
be  mailed  or  delivered  so  that  they  can 
realistically  comply  with  the  regulations. 

The  MRR's  are  published  in  the 
Aviation  Standards  Service  Difficulty 
Report  Summary  by  the  FAA  Aviation 
Standards  National  Field  Office  at 
Oklahoma  City.  The  summary  consists 
of  air  carrier  MRR's  and  is  available  to 
FAA  personnel,  industry  affiliates,  and 
others  with  a  demonstrated  need  for  the 
service.  It  was  recently  changed  from  a 
daily  to  a  weekly  pubUcation.  The 
amended  reporting  requirement  will  not 
delay  publication  of  reports  in  the 
summary. 

Public  Participation 

This  amendment  is  based  on  Notice 
84-13.  All  interested  parties  were  given 
an  opportunity  to  participate  in  the 
making  of  this  amendment,  and  due 
consideration  was  given  to  all  matters 
presented.  This  amendment  and  the 
reasons  for  its  adoption  are  the  same  as 
those  stated  in  Notice  84-13.  Two 
comments  were  received  in  response  to 
this  Notice,  one  from  the  Air  Transport 


Association  of  America  and  another 
from  the  Regional  Airline  Association. 
Both  commenters  support  the  notice. 
Therefore,  the  amendment  to  S  121.703  is 
adopted  as  proposed. 

Economic  Evaluation 

There  is  a  minor  economic  benefit 
associated  with  this  amendment  since 
an  operater  reporting  requirement  is 
relaxed.  The  saving  for  any  one  firm  is 
minimal  since  a  small  amount  is  saved 
for  each  report  required,  and  the  reports 
are  made  only  infrequently.  There  is  no 
cost  associated  with  the  proposal  as  the 
essential  integrity  of  the  reporting 
system  is  retained,  and  there  are  on 
other  direct  or  indirect  costs  which  are 
apparent. 

Trade  Impact 

The  FAA  can  foresee  no  impact  on 
U.S.  or  foreign  trade  if  this  proposal  is 
adopted  since  it  would  merely  grant 
relief  from  a  reporting  burden. 

Paperwork  Reduction  Act 

Information  collection  requirements  in 
this  regulation  (9  121.703(d))  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L  96-511)  and  have  been  assigned  OMB 
Control  Number  2120-0008. 

Conclusion 

This  amendment  will  reduce  the 
burden  of  a  reporting  requirement  by 
providing  Part  121  certificate  holders 
with  a  regulation  that  will  permit  them 
to  mail  or  deliver  MRR's  to  the 
responsible  FAA  Flight  Standards 
District  Office  within  72  hours  after  the 
24-hour  reporting  period.  It  changes  the 
current  rule  which  requires  them  to 
deliver  reports  to  the  FAA  maintenance 
inspector  assigned  to  its  operations  24 
hours  after  the  24-hour  reporting  period. 
Updating  this  requirement  will  provide 
certificate  holders  with  sufficient  time  to 
submit  their  report  to  be  in  compliance 
with  the  regulations.  In  addition,  this 
amendment  will  not  lower  compliance 
standards  or  degrade  safety.  It  will 
allow  Part  121  certificate  holders  the 
same  considerations  as  Part  135 
certificate  holders  for  MRR  reporting. 
Accordingly,  the  Federal  Aviation 
Administration  has  determined  that  this 
amendment  is  not  a  major  rule  under 
Executive  Order  12291  or  a  significant 
regulation  under  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11023;  February  26. 
1979).  The  expected  impact  of  this 
regulatory  action  is  minimal,  involves  no 
cost,  will  have  a  positive  economic 
impact  by  eliminating  the  costs 


Federal  Register  /  Vol.  50.  No.  154  /  Friday.  August  9,  1985  /  Rules  and  Regulations  32375 


associated  with  an  unrealistic  reporting 
time,  and  does  not  warrant  preparation 
of  a  regulation  evaluation.  In  addition, 
for  the  reasons  discussed  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
I  certify  that  this  amendment  will  not 
result  in  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  14  CFR  Part  121 

Aviation  safety.  Safety.  Air  carriers. 
Air  transportation.  Aircraft,  Airplanes. 
Airworthiness  directives  and  standards. 
Transportation,  Common  carriers. 

Adoption  of  the  Amendment 

Accordingly,  S  121.703  of  the  Federal 
Aviation  Regulations  (14  CFR  121.703)  is 
amended  as  follows,  effective 
September  9, 1985: 


PART  121— CERTIFICATION 
OPERATIONS:  DOMESTICS,  FLAG, 
AND  SUPPLEMENTAL  AIR  CARRIERS 
AND  COMMERCIAL  OPERATORS  OF 
LARGE  AIRCRAFT 

1.  The  authority  citation  for  Part  121  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1355, 1356, 
1357, 1401, 1421-1430, 1472, 1485.  and  1502;  49 
U.S.C.  106(g}  (Revised,  Pub.  L  97-199,  January 
12, 1983). 

2.  By  amending  §  121.703  by  revising 
paragraph  (d)  as  follows: 

§121.703    Mechanical  reliability  reports. 

(d)  Each  certificate  holder  shall  send 
each  report  required  by  this  section,  in 
writing,  covering  each  24-hour  period 
begiiming  at  0900  local  time  of  each  day 


and  ending  at  0900  local  time  on  the 
next  day,  to  the  FAA  Flight  Standards 
District  Office  charged  with  the  overall 
inspection  of  the  certificate  holder.  Each 
report  of  occurrences  during  a  24-hour 
period  must  be  mailed  or  delivered  to 
that  office  within  the  next  72  hours. 
However,  a  report  that  is  due  on 
Saturday  or  Sunday  may  be  mailed  or 
delivered  on  the  following  Monday,  and 
one  that  is  due  on  a  holiday  may  be 
mailed  or  delivered  on  the  next  work 
day. 

Issued  in  Washington,  O.C  on  August  2. 
1985. 

Donald  D.  Engen. 

Administrator. 

[FR  Doc.  85-18871  Filed  8-8-85;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  Revenue  Sharing 

Data  Improvement  Program  for 
Entitlement  Period  Seventeen 

agency:  Office  of  Revenue  Sharing, 

Treasury. 

action:  Data  notice. 

summary:  This  notice  provides  the  data 
definitions  and  effective  dates  for  the 
Data  Improvement  Program  for 
Entitlement  Period  17  (October  1, 1985- 
September  30, 1986)  of  the  Revenue 
Sharing  Program,  and  provides 
challenge  procedures.  The  Data 
Improvement  Program  notices  scheduled 
to  be  mailed  to  all  eligible  governments 
on  or  about  August  22, 1985  provides 
data  for  each  government  based  on 
these  data  deHnitions. 
DATES:  Data  challenges  for  Entitlement 
Period  17  should  be  submitted  to  the 
Office  of  Revenue  Sharing  by  September 
16. 1985.  Demands  for  allocation 
adjustments  for  Entitlement  Period  17 
must  be  made  by  September  30, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Matthew  Butler,  Manager.  Data  and 
Demography  Division,  Office  of  Revenue 
Sharing,  Treasury  Department, 
Washington.  D.C.  20226.  (202)  634-5166. 
SUPPLEMENTARY  INFORMATION:  On  or 
about  August  22, 1985,  the  data  used  by 
the  Office  of  Revenue  Sharing  in 
calculating  the  Revenue  Sharing 
allocations  for  all  State  areas  and 
eligible  local  governments  for 
Entitlement  Period  17  are  scheduled  to 
be  mailed  to  each  government  These 
data  have  been  compiled  by  the  Bureau 
of  the  Census,  Bureau  of  Economic 
Analysis,  and  the  Internal  Revenue 
Service.  The  definition  of  each  data 
element  is  printed  in  this  notice. 

These  data  may  be  corrected  under 
this  review  program  or  other  data 
improvement  procedures.  The  Office  of 
Revenue  Sharing  will  notify  each 
recipient  government  of  its  data  and  the 
amount  of  its  initial  Entitlement  Period 
17  allocation,  plus  any  adjustments  for 
previous  entitlement  periods,  on  its 
Recipient  Account  Statement  form 
scheduled  to  be  mailed  in  late  1985. 
Although  Entitlement  Period  17  is  the 
last  entitlement  period  authorized  in  the 
1983  renewal  of  the  Revenue  Sharing 
Program,  the  appropriation  of  funds  for 
this  entitlement  period  cannot  be 
assured. 

The  State  area  data  will  be  mailed  to 
the  Governor  of  each  State  and  to  the 
Mayor  of  Washington,  D.C.  The  City  of 
Washington  is  treated,  for  Revenue 
Sharing  purposes,  as  the  only 
municipality  in  the  State  area  of  the 


District  of  Columbia.  State  governments 
are  not  eligible  to  receive  Revenue 
Sharing  funds  for  Entitlement  Period  17, 
since  funds  were  not  authorized  for 
State  governments  for  this  period.  States 
will  receive  a  letter  showing  their 
State's  data  used  to  calculate  the 
amount  for  distribution  among  the  State 
areas.  If  a  State  government  believes 
that  there  are  errors  in  the  data  relative 
to  the  definitions  and  effective  dates, 
the  State  government  should  send  its 
written  data  challenge  with  supporting 
documentation  to  the  Office  of  Revenue 
Sharing  by  September  16, 1985.  Upon 
receipt  of  a  challenge  from  a  State 
government,  the  Office  of  Revenue 
Sharing  will  work  with  the  appropriate 
Federal  agency  to  confirm  or  correct  the 
questioned  data.  The  Office  of  Revenue 
Sharing  will  advise  the  State 
government  of  the  results  of  this  review. 
Any  resulting  data  changes  for  State 
areas  will  be  used  in  computing  the 
initial  allocations  of  all  eligible 
governments  for  Entitlement  Period  17. 
which  are  currently  scheduled  for 
October  1985. 

The  data  for  each  unit  of  local 
government  will  be  mailed  to  the  official 
of  record  for  the  government.  Each 
recipient  local  government  will  receive 
either  an  Official  Form  90-18.3  or  90- 
18.5.  The  Form  90-18.3  will  be  sent  only 
to  those  governments  in  areas  declared 
major  disaster  areas  since  April  1, 1974 
under  the  Disaster  Relief  Act  of  1974  (42 
U.S.C.  5141).  whose  data  were  possibly 
adversely  affected  by  a  major  disaster. 
In  order  to  be  eligible  for  the 
stabilization  benefit  of  the  Disaster 
Relief  Act  (which  permits  them  to  use 
their  pre-disaster  data  figures  rather 
than  their  post-disaster  figures),  the 
local  governments  which  receive  a  Form 
90-18.3  are  required  to  verify  that  one  or 
more  of  their  data  elements  were 
adversely  affected  by  the  disaster.  All 
other  recipient  governments  will  receive 
Form  90-18.5. 

If  a  government  believes  that  there 
are  errors  in  the  data  relative  to  the 
definitions  and  effective  dates,  it  should 
return  either  the  Form  90-18.3  or  90-18.5 
to  the  Office  of  Revenue  Sharing  by 
September  16. 1985,  with  evidence 
justifying  the  proposed  data  corrections. 
Governments  which  do  not  wish  to 
question  their  data  or  to  certify  a 
disaster  need  not  return  the  form.  When 
the  Office  of  Revenue  Sharing  receives  a 
written  challenge  from  a  recipient 
government,  it  will  work  with  the 
appropriate  Federal  agency  to 
substantiate  or  correct  all  data 
questioned,  and  will  advise  the 
government  of  the  results  of  this  review. 
Any  resulting  changes  in  the  data  for 
local  governments  will  be  used  in 


computing  the  initial  allocations  for 
Entitlement  Period  17,  if  they  have  been 
processed  by  the  time  of  the  allocation. 
Otherwise,  these  changes  will  be 
incorporated  in  subsequent  allocations 
for  Entitlement  Period  17. 

According  to  the  provisions  of  31 
U.S.C.  6702(c),  the  Office  of  Revenue 
Sharing  must  make  allocation 
adjustments  where  the  recipient 
government  or  the  Director  (under 
powers  and  duties  given  by  the 
Secretary  of  the  Treasury)  makes  a 
demand  for  adjustment  within  one  year 
after  the  end  of  the  entitlement  period. 
For  Entitlement  Period  17,  the  Director 
had  determined  that  all  data  corrections 
made  by  this  Office,  based  on  the 
revisions  of  a  data  source  agency  (i.e., 
Bureau  of  the  Census.  Bureau  of 
Economic  Analysis.  Internal  Revenue 
Service)  and  which  are  received  by  the 
dose  of  business  on  September  30, 1987. 
will  be  treated  as  an  adjustment 
demand  under  this  provision.  In 
addition,  any  written  demand  for 
adjustment  containing  adequate 
supporting  documentation  sent  by  a 
State  or  eligible  local  government  (or  by 
the  Secretary  or  his  designee),  and 
which  is  received  by  the  ORS  by  the 
September  30, 1987  deadline,  will  be 
researched  and  resolved.  Corrections  to 
the  data  will  be  incorporated  into  the 
calculation  of  the  final  allocations  for 
Entitlement  Period  17  during  1987.  Any 
resulting  adjustments  in  the  Revenue 
Sharing  allocations  for  Period  17  will  be 
reflected  in  governments'  future 
payments. 

The  data  definitions  for  State  areas 
used  in  the  interstate  allocation  process 
and  for  local  governments  used  in  the 
intrastate  allocation  process  for 
Entitlement  Period  17  are  as  follows: 

State  Area  Data  Definitions 

/.  Population 

The  population  of  a  State  for 
Entitlement  Period  17  (October  1, 1985- 
September  30, 1986)  of  the  Revenue 
Sharing  Program  is  the  provisional 
estimate  of  the  total  resident  population 
on  July  1, 1984  as  determined  by  the 
Bureau  of  the  Census. 

The  Census  Bureau  developed  the 
provisional  1984  population  estimates  by 
using  an  average  of  the  Administrative 
Records  method  and  a  Composite 
method  to  obtain  State  totals  for  the 
household  population  under  age  65. 
Estimates  for  the  population  65  years 
and  older  were  obtained  using  changes 
in  Medicare  enrollments.  In  addition, 
estimates  of  the  population  under  65  in 
group  quarters  were  added  to  create  an 
estimate  of  the  total  population. 
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The  Administrative  Records  method 
uses  reported  births  and  deaths  to 
estimate  natural  change  since  the  last 
census,  individual  Federal  tax 
exemptions  to  estimate  net  internal 
migration,  and  Immigration  and 
Naturalization  Service  data  to  estimate 
immigration  since  the  census.  The 
Composite  method  uses  reported  births 
and  deaths  to  estimate  natural  change 
since  the  last  census  and  school 
enrollment  data  to  estimate  migration 
for  the  population  under  age  15.  For  ages 
15  to  64.  the  method  uses  changes  in 
Federal  income  tax  returns,  school 
enrollment,  and  housing  units  in  a 
regression  approach  to  estimate  change 
in  the  population.  The  result  of  the 
Administrative  Records  and  Composite 
Methods  were  averaged  to  develop  an 
estimate  of  the  household  population 
under  age  65. 

Estimates  of  the  civilian  population 
for  the  States  were  obtained  by 
subtracting  estimates  of  the  number  of 
persons  in  the  Armed  Forces  from  the 
resident  total  for  each  State.  Data  on  the 
Armed  Forces  were  obtained  from  the 
Department  of  Defense  and  the 
individual  services. 

For  a  definition  of  the  population  data 
and  the  methodology,  please  see  the 
Census  Bureau's  Current  Population 
Reports,  Series  P-25,  issued  in  June  1985. 
The  estimates  were  rounded  to  the 
nearest  thousand  without  being  adjusted 
to  group  totals,  which  were 
independently  rounded. 

//.  Urbanized  Population 

The  urbanized  population  of  a  State 
for  Entitlement  Period  17  is  the  1980 
urbanized  population  of  a  State  as 
determined  by  the  Bureau  of  the  Census. 

A  State's  1980  urbanized  population  is 
that  State's  1980  Census  population 
living  in  "Urbanized  Areas."  For  a 
complete  definition  of  Urbanized  Areas, 
please  consult  the  Bureau  of  the  Census 
publication  for  each  State  entitled  1980 
Census  of  Population:  Vol.  1, 
Characteristics  of  the  Population.  PCdO- 
1-A,  Number  of  Inhabitants. 

III.  Income 

The  per  capita  income  (PCI)  of  a  State 
for  Entitlement  Period  17  is  the  1983  per 
capita  income  of  the  State  as 
determined  by  the  Bureau  of  the  Census. 
The  per  capita  income  is  the  estimated 
mean  or  average  amount  of  total  money 
income  received  during  calendar  year 
1983  by  all  persons  residing  in  the  State 
in  April  1984.  The  1983  PCI  estimates  are 
based  on  data  from  the  1980  Census  and 
reflect  corrections  to  the  census  data 
which  have  been  made  since  1980. 

Total  money  income  is  the  sum  of: 

•  Wage  and  salary  income, 


•  Net  nonfarm  self-employment 
income, 

•  Net  farm  self-employment  income, 

•  Interest,  dividend,  and  net  rental 
income. 

•  Social  security  and  railroad 
retirement  income, 

•  Supplemental  Security  Income  (SSI). 
Aid  for  Families  with  Dependent 
Children  (AFDC),  and  other  public 
assistance  income. 

•  All  other  income  such  as  veteran's 
payments,  pensions,  unemployment 
insurance,  alimony,  etc. 

The  total  represents  the  amount  of 
income  received  before  deductions  for 
pe''sonal  income  taxes,  social  security, 
bond  purchases,  union  dues,  medicare 
deductions,  etc. 

Receipts  from  the  following  sources 
are  not  included  as  income:  Money 
received  from  the  sale  of  personal 
property;  capital  gains;  the  value  of 
income  "in-kind"  such  as  food  produced 
and  consumed  in  the  home  or  ft'ee  living 
quarters;  withdrawals  of  bank  deposits; 
money  borrowed;  tax  refunds;  exchange 
of  money  between  relatives  living  in  the 
same  household;  gifts  and  lump  sum 
inheritances,  and  other  types  of  lump 
sum  receipts. 

The  1979  PCI  data  from  the  1980 
Census  were  updated  to  1983  based  on 
income  data  from  the  1979  to  1983 
Federal  income  tax  returns,  and  State 
income  estimates  prepared  by  the 
Bureau  of  Economic  Analysis  to 
measure  the  change  from  1979  to  1983. 

At  the  State  level.  1983  per  capita 
income  estimates  were  developed  by 
carrying  forward  the  1980  Census 
aggregate  wage  and  salary  income  and 
per  capita  income  for  the  remaining 
types  of  income  itemized  above,  and 
dividing  the  sum  of  the  1983  aggregates 
for  each  State  by  the  estimated  April 
1984  population.  The  percent  change  in 
wage  and  salary  income  as  reflected  by 
the  Internal  Revenue  Service  data  was 
used  to  update  the  1980  Census  wage 
and  salary  amount,  while  the  remaining 
income  types  were  carried  forward 
using  the  percent  change  implied  in 
estimates  developed  by  the  Bureau  of 
the  Economic  Analysis. 

The  1983  PCI  estimates  will  be 
published  by  the  Bureau  of  the  Census 
in  the  Current  Population  Reports  series. 
The  estimates  being  used  for  Revenue 
Sharing  purposes  may  not  agree  exactly 
with  the  figures  in  these  reports,  since 
corrections  may  have  been  made  to  the 
estimates  subsequent  to  their 
publication. 

IV.  State  Individual  Income  Tax 

The  State  individual  income  tax  data 
of  a  State  for  Entitlement  Period  17  is 
the  total  calendar  year  1984  collections 


of  the  tax  imposed  upon  the  income  of 
individuals  by  such  State  and  described 
as  a  State  income  tax  under  section 
164(a)(3)  of  the  Internal  Revenue  Code 
of  1954.  These  data  also  include 
collections  of  taxes  on  special  types  of 
income  (e.g.,  interest,  dividends,  income 
from  intangibles,  etc). 

Actual  calendar  year  1984  State 
individual  income  tax  collections  data 
were  obtained  from  the  Bureau  of  the 
Census  publication  entitled  Quarterly 
Summary  of  State  and  Local  Tax 
Revenue,  October-December  1984.  The 
calendar  year  1984  State  individual 
income  tax  collections  data  used  for 
Revenue  Sharing  purposes  may  not 
agree  exactly  with  the  published  figures, 
since  corrections  to  these  data  may  have 
been  made  subsequent  to  publication. 

V.  Federal  Individual  Income  Tax 
Liabilities 

The  Federal  individual  income  tax 
liability  of  a  State  for  Revenue  Sharing 
purposes  is  the  total  annual  Federal 
individual  income  tax  liability  of  the 
residents  of  the  State  as  provided  by  the 
Internal  Revenue  Service  (IRS).  This 
data  consists  of  income  tax  after  credits, 
tax  from  prior-year  investment  credit 
minimum  tax.  alternative  minimum  tax. 
social  security  tax  on  tip  income,  and 
tax  on  individual  retirement 
arrangements  less  self-employment  tax 
and  earned  income  credit  used  to  offset 
other  taxes. 

Income  tax  before  credits  is  the  tax 
liability  computed  on  taxable  income 
based  on: 

1.  The  regular  combined  normal  tax. 

2.  Alternative  tax,  or 

3.  Tax  computed  using  the  income 
averaging  provisions. 

Examples  of  credits  which  are 
supplied  against  income  taxes  are: 

1.  Retirement  income  credit 

2.  Investment  credit 

3.  Fcweign  Tax  credit,  and 

4.  Other  tax  credits. 

The  most  recently  available  Federal 
individual  income  tax  liabilities  are  the 
1983  IRS  estimates  of  Federal  individual 
income  tax  liabilities  of  States.  These 
estimated  tax  amounts  for  calendar  year 

1983  are  the  preliminary  1983  estimates 
from  the  Internal  Revenue  Service's 
"Returns  Transaction  File."  which 
classiHed  all  Federal  individual  tax 
returns  processed  during  calendar  year 

1984  according  to  the  taxpayers'  mailing 
addresses  as  shown  on  the  tax  returns. 

V7.  State  and  Local  Taxes 

The  State  and  local  tax  data  of  a  State 
are  the  compulsory  contributions 
exacted  by  the  State  government  or  by 
any  local  government  or  other  political 
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subdivision  of  the  State  for  public 
purposes  (other  than  employee  and 
employer  assessments  and  contributions 
to  Hnance  retirement  and  social 
insurance  systems,  and  other  than 
special  assessments  for  capital  outlay) 
as  such  contributions  are  determined  by 
the  Bureau  of  the  Census  for  general 
statistical  purposes.  For  Revenue 
Sharing  purposes,  the  taxes  of  Indian 
governments  and  Alaskan  Native 
villages  are  included  in  the  State  and 
local  tax  data  of  a  State. 

State  and  local  tax  data  used  for 
Revenue  Sharing  purpoiies  are  the  fiscal 
year  1983-84  State  and  local  taxes  as 
reported  by  the  Bureau  of  the  Census  in 
Table  5  of  Governmental  Finances  1983- 
84  (GF  84,  No.  5).  Fiscal  year  1983-84  is  a 
government's  12-month  accounting 
period  that  ended  between  July  1, 1983 
and  June  30, 1984,  except  for  three  State 
governments  and  the  school  districts  in 
two  States.  The  State  governments  of 
Alabama  and  Michigan  had  fiscal  years 
ended  September  3a  1984.  and  the 
Texas  State  government  has  a  fiscal 
year  ended  August  31, 1984.  Also,  the 
school  districts  in  Alabama  had  fiscal 
years  ended  September  30, 1984.  and 
those  in  Texas  ended  August  31. 1984. 
All  of  these  governments  are  treated  as 
though  they  are  part  of  the  group  with 
fiscal  years  ended  by  June  30, 1984. 

Tax  revenue  comprises  amounts 
collected  fttim  all  taxes  which  are 
imposed  by  a  government  and  collected 
by  that  government,  or  which  are 
collected  for  it  by  another  government 
acting  as  its  agent  This  includes  interest 
and  penalties,  but  does  not  include 
amounts  refunded  or  taxes  paid  under 
protest  and  held  in  suspense  accounts 
subject  to  possible  refund.  These  latter 
amounts  are  not  regarded  as  revenue, 
except  as  awarded  to  the  governments 
concerned.  For  purposes  of  this 
definition,  local  governments  and  other 
political  subdivisions  include  coimties 
(parishes  in  Louisiana  and  boroughs  in 
Alaska),  municipalities,  townships, 
school  districts,  special  districts,  and 
Indian  governments  and  Alaskan  Native 
villages.  A  government  also  includes,  in 
addition  to  the  central  authority  of  the 
unit,  any  semi-autonomous  boards, 
commissions,  or  other  agencies 
dependent  on  it  that  do  not  in 
themselves  meet  requirements  as  to 
fiscal  and  administrative  independence, 
even  though  as  to  accounting  aspects 
these  agencies  may  operate  outside  the 
central  accounting  and  administrative 
pattern  of  the  government. 

The  State  government  information 
contained  in  State  and  local  taxes  is 
based  on  the  annual  Bureau  of  the 
Census  survey  of  State  finances.  State 


finance  statistics  are  compiled  by 
representatives  of  the  Bureau  of  the 
Census  from  official  records  and  rei)orts 
of  the  various  States.  The  local 
government  portion  of  the  State  and 
local  tax  data  are  estimates  based  on 
information  received  from  all  general 
purpose  governments  and  from  a  sample 
of  school  districts  and  special  districts. 
The  sample  consisted  of  districts  whose 
relative  importance  in  their  Stale  based 
on  expenditure  or  debt  was  above  a 
specified  size,  and  a  random  sample  of 
remaining  units. 

The  fiscal  year  1983-84  State  and 
local  taxes  data  may  not  agree  exactly 
with  the  figures  in  Governmental 
Finances  1983-84,  because  corrections 
may  have  been  made  to  these  data 
subsequent  to  their  publication  and 
because  this  publication  does  not 
include  taxes  of  Indian  governments  and 
Alaskan  Native  villages  among  its 
fmance  data  for  State  and  local 
governments. 

VII.  General  Tax  Effort  Factor 

The  general  tax  effort  factor  of  a  State 
for  Entitlement  Period  17  is  the  amount 
of  fiscal  year  1983-64  State  and  local 
taxes  of  the  State  divided  by  the 
aggregate  personal  income  of  the  State 
for  1983.  State  and  local  taxes  for  Hscal 
year  1983-84  are  as  defined  above,  and 
as  reported  by  the  Bureau  of  the  Census 
in  Table  5  of  Governmental  Finances 
1983-84  (GF  84,  No.  5). 

Aggregate  personal  income  of  a  State 
in  calendar  year  1983  is  the  income  of 
individuals  as  estimated  by  the  Bureau 
of  Economic  Analysis  of  the  Department 
of  Commerce  for  national  income 
accounts  purposes,  and  which  are 
scheduled  to  be  reported  in  "Personal 
Income  B;>  "''.^vtes  and  Regions  for 
Selected  Ve  <rs,"  Table  1.  Survey  of 
Current  Business.  August  1985,  Volume 
65,  Number  8.  These  estimates  will 
supersede  the  currently  available  1983 
estimates  reported  in  Survey  of  Current 
Business.  August  1984,  Volume  64. 
Number  8. 

Aggregate  personal  income  represents 
the  total  current  income  received  by 
persons  residing  in  the  State  from  all 
sources,  including  transfers  from 
government  and  business,  but  excluding 
transfers  among  "persons."  Not  only 
individuals  (including  owners  of 
unincorporated  enterprises),  but  also 
nonprofit  institutions,  private  trust 
funds,  and  private  pension,  health  and 
welfare  funds  are  classified  as 
"persons."  Personal  income  is  measured 
on  a  before-tax  basis,  as  the  sum  of 
wages  and  salary  disbursements,  other 
labor  income,  proprietors'  and  rental 
income,  interest  and  dividends,  and 
transfer  payments,  minus  personal 


contributions  such  as  for  social 
insurance,  etc. 

Local  Governments  Data  Definitions 

/.  Population 

i  The  population  of  a  local  government 
for  Entitlement  Period  17  of  the  Revenue 
Sharing  Program  is  the  resident 
population  as  of  fuly  1. 1984  as 
determined  by  the  Bureau  of  the  Census. 
The  )uly  1, 1984  population  estimates  are 
published  by  the  Bureau  of  the  Census 
in  Current  Population  Reports,  Series  P- 
26,  in  State  reports  numbered  in 
alphabetical  sequence  from  Alabama 
through  Wyoming. 

The  1984  population  estimates  were 
derived  by  the  Census  Bureau  using  a 
component  procedure  whereby 
components  of  population  change  are 
estimated  separately,  and  then  added  to 
the  July  1. 1982  population  estimates  of 
the  local  governments.  The  1982 
population  base  reflects  all  population 
corrections  made  to  the  1980  Census 
counts  after  the  initial  Census  Bureau 
publications  and  any  corrections  made 
as  a  result  of  the  Census  Bureau's 
Administrative  Challenge  Procedures  or 
the  Office  of  Revenue  Sharing's  Data 
Improvement  efforts. 

The  components  of  population  change 
are: 

1.  Natural  increase,  i.e.,  the  excess  of 
births  over  deaths:  Annual  births  and 
deaths  for  counties  were  compiled  from 
State  vital  statistics  offices 
supplemented  by  data  from  the  National 
Center  for  Health  Statistics.  For 
subcounty  areas,  births  and  deaths  were 
estimated  using  census  data  and 
adjusted  to  agree  with  county-level 
figures. 

2.  Net  Migration:  This  component  of 
population  change  was  estimated  for 
each  unit  of  government  by  developing 
net  migration  rates  from  Federal  income 
tax  return  data.  Returns  were  matched 
from  one  filing  date  to  another  in  order 
to  determine  mover/ nonmover  status. 
For  the  July  1, 1984  population  estimates, 
these  rates  were  derived  from  1981  and 
1983  returns,  which  were  filed  by  April 
1982  and  1984,  respectively.  The 
methodology  is  described  in  Current 
Population  Reports,  Series  P-25,  No.  899, 
"Population  and  Per  Capita  Money 
Income  Estimates  for  Local  Areas: 
Detailed  Methodology  and  Evaluations." 
The  number  of  those  who  moved  in, 
minus  the  number  who  moved  out, 
yields  the  net  migration.  The  rate 
computed  from  these  data  was  applied 
to  the  total  nongroup  quarters 
population  in  an  area,  which  was  the 
population  that  was  not  residing  in  an 
institution,  college  dormitory,  or  military 


barracks.  These  latter  special 
population  groups  were  accounted  for 
separately,  as  were  legal  immigrants 
from  abroad. 

For  all  areas  where  special  censuses 
were  conducted  by  the  Bureau  of  the 
Census  close  to  the  1984  estimate  date, 
and  in  selected  areas  where  special 
censuses  are  conducted  locally,  the 
special  census  counts  were  used  in  the 
preparation  of  the  estimates.  For  these 
cases,  the  special  census  coimts  were 
adjusted  to  the  July  1. 1984  estimate 
date.  In  addition,  the  subcounty 
estimates  in  seven  States  prepared  by 
the  Bureau  of  the  Census  were  averaged 
with  estimates  produced  by  State 
agencies  participating  in  the  Federal- 
State  Cooperative  Program  for  Local 
Population  Estimates.  These  States  are: 
California,  Florida.  New  Jersey,  New 
Hampshire.  Oregon.  Vermont,  and 
Wisconsin.  For  the  State  of  Washington, 
the  State-produced  estimates  are  used 
alone. 

For  counties,  the  provisional  July  1, 
1984  population  estimates  published  in 
Current  Population  Reports,  Series  P-26, 
No.  84-52-C,  were  used.  These  estimates 
used  a  variation  of  the  Administrative 
Records  Method  and  the  revised  July  1. 
1983  county  population  estimates, 
published  in  Current  Population 
Reports.  Series  P-26.  Nos.  82-1-C 
through  83-50-C,  as  the  base.  The 
county  populations  were  adjusted  to  be 
consistent  with  State  estimates 
published  by  the  Bureau  of  the  Census 
in  Current  Population  Reports.  Series  P- 
25,  just  as  the  population  estimates  for 
the  governments  in  each  county  were 
adjusted  to  be  consistent  with  county 
population  figures. 

The  population  estimates  for  local 
governments  generally  relate  to 
governmental  boundaries  as  of 
December  31. 1983.  and  reflect  ail 
qualifying  annexations  through  that 
date.  Annexations  qualify  for  inclusion 
in  one  of  two  ways:  Either  (L)  the 
annexation  is  automatically  processed 
where  the  1980  total  population  for  the 
government  is  at  least  5.000  and  the 
estimated  population  annexed  is  at  least 
5  percent  of  the  total  population,  or  (ii)  if 
the  annexation  does  not  meet  the  above 
requirements,  a  government  may  pay  the 
Census  Bureau  for  the  work  necessary 
to  include  the  annexed  areas  in  the 
government's  data  on  a  cost- 
reimbursable  basis.  In  addition,  later 
adjustments  to  the  1984  population 
estimates  will  be  made  for  new 
incorporations,  disincorporations,  and 
mergers  or  consolidations  occurring 
through  September  30. 1985. 
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Population  of  American  Indian  Tribes 
and  Alaskan  Native  Villages 

The  population  for  a  recognized 
governing  body  of  an  American  Indian 
tribe  is  the  resident  American  Indian 
population  as  of  July  1. 1984,  as 
determined  by  the  Bureau  of  the  Census. 
(See  below  regarding  Alaskan  Native 
villages.)  This  determination  was  made 
by  estimating  population  change  for  the 
period  July  1. 1982  to  July  1, 1984.  The 
1984  estimates  were  obtained  by 
incorporating  the  estimated  changes  to 
the  1982  population  estimates.  However, 
the  Census  Bureau  cannot  provide  the 
1984  resident  Indian  population 
estimates  until  September  1985. 
Providing  the  1984  estimates  are 
received  in  time,  these  data  will  first  be 
used  in  October  1985  to  compute  the 
initial  allocations  for  Entitlement  Period 
17  on  which  the  initial  entitlement 
payments  are  based. 

The  population  for  American  Indian 
tribes  was  the  number  of  American 
Indians  living  on  the  reservation  plus 
any  American  Indians  living  in  adjacent 
tribally-owned  trust  lands  of  that  tribe. 
For  the  1980  Census,  the  Bureau  of  the 
Indian  Affairs  [BIA)  delineated  the 
boundaries  of  American  Indian 
reservations  based  on  boundaries 
established  by  treaty,  statute,  and 
executive  and/or  court  order.  Also,  the 
BIA  identified  adjacent  tribal  trust  lands 
located  outside  the  reservation 
boundaries.  These  boundaries  may  not 
conform  exactly  to  actual  boundaries, 
since  the  boundaries  used  extend  to  the 
nearest  physical  or  natural  feature 
bordering  the  trust  lands.  Resident  non- 
Indian  members  of  families  with  an 
American  Indian  householder  or  spouse 
are  also  included  in  the  tribal  population 
data.  The  population  of  the  Osage  Tribal 
Council  of  Oklahoma  will  be  determined 
on  this  basis,  since  it  has  its  own  current 
reservation. 

For  the  other  Oklahoma  tribes  which 
are  located  within  the  historic 
reservation  area  (excluding  urbanized 
areas),  the  estimates  of  the  resident 
Indian  population  for  Revenue  Sharing 
purposes  is  based  on  the  Indian  persons 
who  identified  with  an  eligible  Indian 
tribe  in  the  1980  Census,  and  who  lived 
within  the  boundaries  of  the  historic 
reservation  area  in  a  county  which 
contains  trust  lands  associated  with  the 
eligible  tribe.  In  cases  where  two  or 
more  tribes  had  reservation  land  within 
a  county,  the  historic  area  as  a  whole 
within  that  county  are  treated  jointly  as 
the  land  of  those  tribes.  Resident  non- 
Indian  members  of  families  with  an 
Indian  householder  or  spouse  identifying 
with  a  tribe  are  included  in  that  tribe's 
population  data.  However,  parts  of  the 


historic  areas  located  within 
incorporated  cities  or  towns  are 
excluded  from  the  land  of  the  tribes. 

For  Alaskan  Native  villages,  the  1984 
resident  population  is  the  number  of 
American  Indians.  Eskimos,  and  Aleuts 
living  in  the  village  on  July  1. 1984. 
Resident  non-Alaskan  Native  members 
of  families  with  an  Alaskan  Native 
householder  or  spouse  are  also  included 
in  the  village's  population  data. 

The  concept  of  race  reflects  self- 
enumeration  by  respondents  according 
to  the  race  with  which  they  identified 
themselves  in  the  1980  Census. 
Additionally,  persons  who  did  not  report 
themselves  in  one  of  the  specific  race 
categories,  but  reported  the  name  of  an 
Indian  tribe,  were  classified  as 
American  Indian.  For  a  complete 
description  of  the  Census  base  data,  see 
the  Census  Bureau  report  entitled 
American  Indian  Areas  and  Alaskan 
Native  Villages:  1980.  PC80-S1-13. 
issued  August  1984. 

The  1984  population  estimates  are 
developed  by  a  component  procedure  in 
which  each  of  the  components  of 
population  change  (births,  deaths,  and 
net  migration]  are  estimated  separately 
for  the  period  July  1. 19B2  to  July  1, 1984. 
The  net  change  is  added  to  (or 
subtracted  from)  the  1982  base 
population  to  produce  the  new  estimate. 
The  components  of  population  change 
are; 

1.  Natural  Change:  A  computer  file  of 
registered  Indian  births  and  deaths 
maintained  by  the  Indian  Health  Service 
provides  total  figures  for  each  county  for 
the  estimated  time  period.  The  estimate 
of  births  for  each  reservation  is 
determined  by  the  proportion  of  Indian 
women  aged  15  to  44  years  living  on  the 
reservation  to  those  living  in  the  county. 
Deaths  are  allocated  by  the  same  type 
of  proportion,  but  for  the  total  Indian 
population.  Natural  change  for  each 
reservation  is  obtained  by  subtracting 
estimated  deaths  from  the  estimate  of 
births. 

2.  Net  Migration:  To  estimate  a  net 
migration  rate  for  each  reservation,  a 
series  of  special  tabulations  of  Federal 
income  tax  returns  are  prepared.  These 
special  tabulations  are  similar  to  those 
used  to  produce  net  migration  rates  for 
other  general-purpose  local 
governments.  The  methodology  is 
described  in  Current  Population 
Reports.  Series  P-25,  No.  699. 
"Population  and  Per  Capita  Money 
Income  Estimates  for  Local  Areas: 
Detailed  Methodology  and  Evaluation." 
The  method  estimates  migration  from 
Federal  income  tax  returns  by  matching 
returns  for  two  separate  tax  years,  and 
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noting  the  address  on  the  two  matched 
returns  (especially  the  Zip  code.) 

Address  changes  which  indicate 
migration  from  one  local  government  to 
another  are  tabulated,  providing  an 
estimate  of  inmigration  and 
outmigration,  and  therefore  the  "net 
migration"  (inmigrants  minus 
outmigrants)  for  each  government.  This 
net  migration  is  converted  to  a  rate  by 
dividing  by  the  total  number  of 
taxpayers  and  dependents  on  matched 
returns.  The  total  population  of  the 
government  is  multiplied  by  this  rate  to 
estimate  total  net  migration. 

In  modifying  this  method  for  the 
estimates  of  Indian  reservations,  a 
migration  rate  more  specific  to  the 
reservation  is  developed  by 
distinguishing  those  tax  returns  Tiled  by 
American  Indians,  and  by  identifying 
the  Zip  codes  used  to  deliver  mail  to 
each  reservation.  For  each  reservation, 
the  appropriate  Zip  codes  are  identified, 
and  net  migration  rate  is  tabulated  using 
the  tax  returns  carrying  these  Zip  codes. 
In  some  cases,  where  it  is  not  possible 
to  select  Zip  codes  which  define 
reservation  residents,  the  net  migration 
rate  is  multiplied  by  the  number  of 
American  Indians  living  on  the 
reservation  to  obtain  the  net  migration 
estimate. 

The  estimate  of  births,  deaths,  and  net 
migration  represent  population  change 
for  the  period  July  1, 1982  to  July  1, 1984. 
The  1984  estimate  is  obtained  by  adding 
births  to  the  1982  base  population, 
subtracting  deaths,  and  adding  or 
subtracting  net  migration  as  appropriate. 

//.  Per  Capita  Income 

The  1983  per  capita  income  (PCI)  of  a 
local  government  for  Entitlement  Period 
17  is  the  estimated  mean  or  average 
amount  of  total  money  income  received 
during  calendar  year  1983  by  all  persons 
residing  in  that  political  jurisdiction  in 
April  1984.  The  1983  PCI  estimates  are 
based  on  data  from  the  1980  Census  and 
reflect  corrections  to  the  census  data  as 
well  as  changes  in  income,  population, 
and  geographic  boundaries  which  have 
occurred  since  1980.  The  1983  PCI 
estimates  will  be  published  by  the 
Bureau  of  the  Census  in  one  of  the 
Current  Population  Reports  series.  The 
estimate  being  used  for  Revenue  Sharing 
purposes  may  not  agree  exactly  with  all 
of  the  figures  in  the  reports,  since 
corrections  may  have  been  made  to  the 
data  subsequent  to  publication. 

The  1980  Census  PCI  data  were 
updated  to  1983  based  on  income  data 
from  Federal  income  tax  returns  (1979  to 
1983),  and  State  and  county  money 
income  estimates  prepared  by  the 
Bureau  of  Economic  Analysis  (BEA)  to 
measure  the  change  from  1979  to  1983. 


Total  money  income  is  the  sum  of: 

•  Wage  and  salary  income, 

•  Net  nonfarm  self-employment 
income, 

•  Net  farm  self-employment  income, 

•  Interest,  dividend,  and  net  rental 
income, 

•  Supplemental  Security  Income  (SSI), 
Aid  for  Families  with  Dependent 
Children  (AFDC),  and  other  public 
assistance  income, 

•  All  other  income  such  as  veteran's 
payments,  pensions,  unemployment 
insurance,  alimony,  etc. 

The  total  represents  the  amount  of 
income  received  before  deductions  for 
personal  income  taxes,  Social  Security, 
bond  purchases,  union  dues,  medicare 
deductions,  etc. 

Receipts  from  the  following  sources 
are  not  included  as  income:  money 
received  from  the  sale  of  personal 
property;  capital  gains;  the  value  of 
income  "in-kind"  such  as  food  produced 
and  consumed  in  the  home  or  free  living 
quarters;  withdrawals  of  bank  deposits; 
money  borrowed";  tax  refunds;  exchange 
of  money  between  relatives  living  in  the 
same  household;  gifts  and  lump  sum 
inheritances,  insurance  payments,  and 
other  types  of  lump  sum  receipts. 

County  Estimates 

At  the  county  level,  1983  PCI 
estimates  were  developed  by  carrying 
forward  the  1980  Census  per  capita 
amount  for  each  income  type  listed 
above.  Census  wage  and  salary  per 
capita  income  amounts  were  updated 
using  the  percent  change  in  the  IRS 
wage  and  salary  per  exemption.  For  the 
remaining  income  types,  the  percent 
change  in  the  BEA  per  capita  amounts 
were  used.  The  1983  per  capita  amounts 
for  each  income  type  were  then 
multiplied  by  the  April  1, 1984 
population  estimates,  and  the  resulting 
county  income  aggregates  were  adjusted 
to  State  income  aggregates.  For  each 
county,  the  aggregate  amounts  for  each 
income  type  were  added  to  get  an 
estimated  1983  total  money  income, 
which  was  then  divided  by  the 
estimated  population  to  derive  the  1983 
PCI  estimate. 

Subcounty  Governmental  Estimates 

For  all  townships  and  municipalities, 
the  updates  were  also  developed  using 
per  capita  amounts.  Updated  census 
estimates  of  Adjusted  Gross  Income  per 
capita  were  developed  using  the  percent 
change  in  IRS  Adjusted  Gross  Income 
per  exemption.  The  estimates  for  Social 
Security,  public  assistance,  and  other 
forms  of  transfers  income  were  made  by 
assuming  that  the  1980  Census  per 
capita  amounts  for  this  income  type 


grew  at  the  same  rate  as  that  for  the 
county. 

The  PCI  estimates  for  all  townships 
and  for  all  municipalities  outside  of 
townships  were  adjusted  to  the  county 
estimates  to  ensure  conformity.  The 
estimates  for  municipalities  located 
within  townships  were  adjusted  to  the 
township  estimates. 

Due  to  the  high  degree  of  sampling 
variability  associated  with  PCI 
estimates  for  small  geographic  areas,  the 
Bureau  of  the  Census,  after  consultation 
with  the  office  of  Revenue  Sharing,  has 
replaced  the  1983  PCI  estimates  for 
governments  (or  parts  of  governments 
for  multi-county  places)  which  have  a 
1980  Census  sample  population  of  less 
than  100  persons  with  the  1983  PCI 
estimate  for  the  county.  Similar  income 
adjustments  were  made  for  small  places 
for  the  199  PCI  estimates.  Since  this 
procedure  was  used  where  the  1980 
sample  population  was  below  100 
persons,  a  government  with  a  1984  total 
population  estimate  of  100  or  more  could 
have  its  PCI  changed  to  the  country  PCI 
and  a  government  with  a  1984 
population  estimate  of  less  than  100 
persons  could  have  no  change. 

The  1983  per  capita  income  estimates 
generally  relate  to  governmental 
boundaries  as  of  December  31. 1983.  and 
reflect  all  qualifying  annexations 
through  that  date.  In  addition,  later 
adjustments  to  the  1983  PCI  estimates 
will  be  made  for  all  new  incorporations, 
disincorporations,  and  mergers  or 
consolidations  occurring  through 
September  30, 1985. 

///.  Adjusted  Taxes 

The  adjusted  taxes  for  a  local 
government  for  Entitlement  Period  17 
are  the  total  taxes  of  the  government  in 
fiscal  year  1984  (that  government's  12- 
month  accounting  period  that  ended 
between  July  1, 1983  and  June  30. 1984) 
excluding  taxes  for  schools  and  other 
educational  purposes.  The  adjusted 
taxes  data  are  derived  from  the  General 
Reveune  Sharing  Survey  and  Survey  of 
Local  Government  Finances  conducted 
by  the  Bureau  of  the  Census  for  fiscal 
year  1984. 

A  government's  total  fiscal  year  1984 
taxes  are  those  which  were  exacted  by 
the  government,  and  which  were 
collected  by  or  for  the  government 
during  fiscal  year  1984.  Total  taxes,  as 
defined  by  the  Bureau  of  the  Census  for 
general  statistical  purposes,  include  a 
government's: 

1.  Property  taxes — county,  municipal, 
or  township  taxes  levied  on  the  value  of 
real  or  personal  property. 

2.  Sales  taxes^-county,  municipal,  or 
township  taxes,  either  general  or 
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selective,  on  goods  and  services 
measured  as  a  percent  of  sales  or 
receipts,  or  as  an  amount  per  unit  sold. 
Sales  taxes  are  of  two  types: 

a.  General  sales  or  gross  receipts 
taxes. 

b.  Selective  sales  or  gross  receipts 
taxes. 

Examples  of  selective  sales  taxes  are: 

•  Gasoline  taxes. 

•  Liquor  taxes. 

•  Cigarette  and  tobacco  taxes. 

•  Public  utilities  excise  taxes. 

•  Amusement  taxes. 

•  Hotel  and  motel  room  occupancy 
and  meals  taxes. 

3.  Licenses,  permits,  and  other  taxes — 
county,  municipal  or  township  taxes  not 
included  in  items  1  and  2  above. 

Examples  of  license  taxes  are: 

•  Alcoholic  beverage  licenses. 

•  Business-privilege  licenses. 

•  Motor  vehicle  and  operator 
licenses. 

•  Hunting  and  fishing  licenses. 

•  Marriage  licenses. 

•  Inspection  fees  charged  in 
connection  with  the  granting  or  renewal 
of  a  license. 

Examples  of  permits: 

•  Building  permits. 

•  Permits  for  a  business  or 
nonbusiness  privilege. 

Examples  of  other  taxes  are: 

•  Income,  payroll,  or  earning  taxes. 

•  Mortgage  transfer  and  recordation 
taxes. 

•  Severance  taxes. 

•  Inheritance  and  gift  taxes. 
Taxes  do  not  incjude  receipts  from 
services  charges,  special  assessments 
not  based  on  value,  interest  earnings,  or 
fines  and  forfeits. 

All  locally  imposed  taxes  are  credited 
to  the  local  government,  even  if  there  is 
a  mandatory  distribution  of  funds 
required  in  the  enabling  legislation.  This 
holds  true  even  if  the  State  collects  the 
tax  as  administrative  agent,  and  makes 
distribution  directly  to  all  participating 
governments.  State-imposed  taxes  that 
are  State-collected  and  retained  are 
credited  as  State  taxes. 

An  example  of  the  handling  of  various 
State-collected  taxes  would  be  a  five 
percent  sales  tax  of  which  four  percent 
was  imposed  by  the  State  government 
and  one  percent  was  imposed  by  local 
governments.  In  such  a  case,  the  amount 
of  revenue  realized  by  the  four  percent 
(State-imposed)  portion  would  be 
credited  to  the  State  government,  and 
the  revenue  from  the  one  percent 
(locally-imposed)  portion  would  be 
credited  as  local  taxes.  This  situation 
should  be  distinguished  from  a  wholly 
State-imposed  tax,  where  part  of  the  tax 
revenue  is  shared  with  local 
governments.  An  example  of  a  shared 


State  tax  would  be  five  percent  sales  tax 
wholly  imposed  by  the  State 
government,  but  which  provides  a  20- 
percent  share  to  the  local  governments. 
The  local  govenunent  share  of  this 
State-imposed  tax  would  be  classified 
as  an  intergovernmental  transfer  and 
not  as  local  taxes.  Thus,  in  determining 
local  taxes  the  point  of  reference  is  the 
government  which  imposed  the  tax. 
rather  than  the  government  which 
expended  the  resulting  tax  revenue. 
Besides  the  "Memphis  Rule"  provision 
described  in  the  next  paragraph,  the 
only  other  exception  to  the  foregoing 
description  is  that  locally  collected  and 
retained  shares  of  the  State-imposed 
taxes  (including  any  collection  fees 
retained)  are  classified  as  tax  revenue  of 
the  government  which  collects  and 
retains  the  proceeds. 

Certain  sales  taxes  imposed  by 
counties  which  meet  the  requirements  of 
31  U.S.C.  6709(a)(3)  may  be  considered 
to  be  taxes  of  the  local  governments 
within  the  county  rather  than  the  county 
government.  The  "Memphis  Rule,"  as 
this  section  is  called,  applies  where  a 
county  government  imposes  a  sales  tax 
within  the  geographic  area  of  local 
governments  within  the  county,  and 
then  shares  part  or  all  of  the  applicable 
tax  revenue  with  those  local 
governments.  These  taxes  must  be 
transferred  by  the  county  government 
without  specifying  the  purposes  for 
which  the  local  governments  may  spend 
the  revenues.  In  such  cases,  the 
governor  of  the  State  must  certify  to  the 
Secretary  of  the  Treasury  that  the 
requirements  of  the  "Memphis  Rule"  are 
met.  This  certification  must  be  made  by 
the  governor  before  the  beginning  of  the 
entitlement  period  when  the  "Memphis 
Rule"  is  to  take  effect.  The  taxes  which 
are  transferred  by  the  county  to  other 
local  governments  are  then  considered 
for  Revenue  Sharing  purposes  to  be 
taxes  of  the  other  local  governments  and 
not  the  taxes  of  the  county  government. 

Amounts  in  lieu  of  taxes  received  by  a 
government  from  a  utility  it  operates  are 
treated  as  internal  transfers  and  are 
excluded  from  taxes.  Amounts  in  lieu  of 
taxes  received  from  utilities  operated  by 
other  governments  are  reported  as 
intergovernmental  transfers. 

The  amount  of  total  taxes  of  a  local 
government  is  adjusted  for  revenue 
sharing  purposes  to  exclude  taxes  for 
educational  purposes.  Taxes  for 
education  include  those  allocated  for 
school  operation  or  facilities,  support  of 
other  public  or  private  schools, 
retirement  of  school  debt  principal, 
interest  payments  on  school  debt, 
payments  to  a  teacher's  retirement 
system,  etc. 


For  some  governments,  tax  revenues 
for  educational  purposes  are  not 
separately  identifiable,  since  education 
and  at  least  one  other  expenditure 
category  is  financed  from  a  general-type 
fund  or  funds  containing  tax  revenues. 
In  these  instances,  an  education  tax 
amount  must  be  derived.  The 
governments  affected  are  some  places  in 
Alabama,  Alaska,  Maine,  Maryland. 
North  Carolina,  New  Jersey,  New  YoA 
(including  New  York  City),  Oregon. 
Tennessee,  and  generally  in  Connecticut 
and  Virginia.  Education  taxes  are 
calculated  by  multiplying  the  ration  of 
the  available  taxes  to  total  available 
revenue  amounts  by  the  education 
expenditures  excludi;^  dedicated 
amounts.  Available  taxes  are  defmed  as 
local  tax  revenues  not  restricted  to  any 
particular  expenditure  category.  Total 
available  revenue  amounts  are  the  sum 
of  unrestricted  revenues,  and  cash  and 
investment  assets  spent  during  the  year. 
Dedicated  amounts  are  moneys  that 
must  be  spent  on  one  or  more  specific 
expenditure  categories. 

The  1983  Amendments  provides 
special  benefits  for  each  government 
with  a  decrease  in  its  Revenue  Sharing 
allocation  resulting  from  a  decline  in  its 
adjusted  taxes  data  attributable  to  a 
specific  "Economic  Dislocation."  A 
government  may  qualify  for  these 
benefits  if  the  following  conditions  exist: 

1.  There  is  a  decrease  in  the  adjusted 
tax  data  that  causes  a  reduction  of  the 
government's  Revenue  Sharing 
allocation  amounting  to  20  percent  or 
more  of  its  allocation  for  the  preceding 
entitlement  period,  and 

2.  The  decline  in  the  adjusted  taxes 
data  was  caused  by  a  specific  Economic 
Dislocation  that  resulted  in: 

— Clo8ing(s)  of  place(s)  of  employment; 

and 
— Declines  in  assessed  value  of,  or 

receipt  of  taxes  from,  real  property;  or 
— Decline  in  sales  or  income  tax 

collections  for  the  govenunent. 

If  a  government  quahfies  for  Economic 
Dislocation  benefits  based  on  the 
adjusted  taxes  data  of  record  in  the 
Period  17  estimated  allocation  provided 
in  the  Data  Improvement  Program  and 
the  Period  16  interim  allocation,  the 
adjusted  taxes  data  for  the  preceding 
entitlement  period  will  be  used  in  place 
of  the  current  adjusted  taxes  data  to 
determine  the  government's  allocation 
of  Revenue  Sharing  funds. 

IV.  Intergovernmer.-'.al  Transfers  of 
Revenue 

Intergovernmental  transfers  for 
Entitlement  Period  17  are  amounts 
received  by  a  government  from  other 
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governments  in  fiscal  year  1984  (the 
government's  12-month  accounting 
period  that  ended  between  July  1, 1983 
and  ]une  30. 1984)  for  use  either  for 
speciHc  functions  or  for  general 
financial  support.  This  amount  is 
derived  from  the  General  Revenue 
Sharing  Survey  and  Survey  of  Local 
Government  Finances  conducted  by  the 
Bureau  of  the  Census  for  fiscal  year 
1984.  The  figure  includes  grants,  shared 
taxes,  contingent  loans  and 


reimbursements  for  tuition  costs, 
hospital  care,  construction  costs,  etc. 
Intergovernmental  revenue  does  not 
include  amounts  received  from  the  sales 
of  property,  commodities,  or  utility 
services  to  other  governments,  or 
Federal  Revenue  Sharing  entitlement 
funds. 

A  limited  number  of  the  data 
deflnitions  are  available  upon  request 
from  the  Office  of  Revenue  Sharing. 


Authority:  This  notice  is  issued  under  the 
authority  of  the  Revenue  Sharing  Act  (31 
U.S.C.  6701—6724)  and  Treasury  Department 
Order  No.  224  dated  January  26. 1973  (38  FR 
3342)  as  amended  by  TD  Order  No.  103-1 
dated  March  18. 1982. 

Dated:  August  6. 1985. 
Michael  F.  Hill, 

Director,  Office  of  Revenue  Sharing. 
[FR  Doc.  85-18997  Filed  8-8-85;  8:45  am) 
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Employees  and  Production  of  Documents 
In  Civil  Legal  Proceedings;  Rnal  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  2 
(FRL-2860-3] 

Public  Information;  Testimony  by 
Employees  and  Production  of 
Documents  in  Civil  Legal  Proceedings 

agency:  Environmental  Protection 
Agency. 

action:  Final  rule. 

summary:  This  rule  revises  40  CFR  Part 
2,  Public  Information,  to  add  a  new 
Subpart  C,  Testimony  by  Employees  and 
Production  of  Documents  in  Civil  Legal 
Proceedings  Where  the  United  States  is 
not  a  Party.  It  generally  provides  that 
EPA  employees  may  not  officially 
appear  as  witnesses  or  produce 
documents  in  Federal,  State  or  local 
proceedings,  either  voluntarily  or  in 
response  to  subpoenas,  without  the 
consent  of  the  General  Counsel  or  his 
designee.  The  intended  effect  of  this 
regulation  is  to  ensure  that  EPA 
employees'  time  is  spent  on  EPA 
business  and  to  avoid  the  appearance 
that  EPA  is  taking  side?  in  private 
litigation.  Accordingly,  employees  may 
not  appear  as  witnesses  in  their  official 
capacities  unless  the  appearance  is 
approved  as  being  clearly  in  the 
interests  of  EPA.  This  regulation  does 
not  apply  to  Congressional  testinony. 
EFFECTIVE  DATE:  This  regulation  » 
effective  August  9, 1985. 
FOR  FURTHER  IHFORMATIOM  CONTACT 
Donnell  L.  Nantkes,  [202]  382-4550. 
ADDRESS:  Office  of  General  Counsel 
(LE-132G),  Environmental  Protection 
Agency.  401  M  Street  SW.,  Washington, 
D.C.  20480, 


ENTARV  information:  EPA 

employees  are  freituently  requested  or 
subpoenaed  to  provide  testimony  or 
produce  documents  in  litigation  to  which 
the  United  States  is  not  a  party.  EPA 
employees  are  presently  required  to 
respond  to  valid  subpoenas,  thereby 
preventing  them  from  performing  their 
duties  and  creating  the  appearance  that 
the  Agency  is  taking  sides  in  private 
litigation.  This  regulation  is  intended  to 
address  this  problem  by  prohibiting  both 
voluntary  appearances  and  compliance 
with  subpoenas  except  where  clearly  in 
the  interests  of  the  Agency. 

Subpoenas  to  testify  concerning 
information  which  employees  have 
acquired  in  the  course  of  performing 
official  duties,  or  to  produce  documents, 
are  essentially  legal  actions  against  the 
United  States  as  to  which  there  has 
been  no  Congressional  waiver  of 
sovereign  immunity.  The  courts  have 


recogni2%d  the  authority  of  Federal 
agencies  to  limit  compliance  with  such 
subpoenas.  See  United  States  ex  ret. 
Touhy  V.  Ragen.  340  U.S.  462  (1951). 
Moreover,  subpoenas  by  State  courts  or 
legislative  committees  which  attempt  to 
assert  jurisdiction  over  Federal  agencies 
are  inconsistent  with  the  supremacy 
clause  of  the  U.S.  Constitution,  and  a 
Federal  regulation  prohibiting 
compliance  with  such  subpoenas 
reinforces  this  principle.  See  McCulkfch 
V.  Maryland,  17  U.S.  (4  Wheat.)  316 
(1819);  U.S.  V.  McLeod,  385  F.2d  734  (5th 
Cir.  1967);  Giza  v.  Secretary  of  HEW. 
628  F.  2d  748  (1st  Cir.,  1980);  \funicipoI 
Court  V.  Civiletti.  172  Cal.  Rptr.  83  at  86, 
116  Cal.  App.,  3d  105  (1981). 

Accordingly,  this  regulation  prohibits 
EPA  employees  from  complying  with 
requests  for  production  of  documents  or 
subpoenas  from  Federal  and  State 
courts  and  State  or  local  legislative 
committees  or  administrative  agencies 
without  the  approval  of  the  General 
Counsel  or  his  designee.  (The  Inspector 
General  makes  the  necessary 
determinations  regarding  requests  and 
subpoenas  involving  employees  in  the 
Office  of  Inspector  General.) 

We  recognize  that  there  are  situations 
where  EPA  shoold  cooperate  with 
Federal,  State  or  local  authorities  as 
part  of  the  Agency's  joint  responsibility 
for  developing  and  enforcing 
environmental  standards  and  other 
policies.  This  regulation  does  not 
prechide  soch  activities,  and  numerous 
EPA  officials  are  empowered  to 
aathorize  such  testimony.  The  regulation 
also  does  not  apply  to  Congressional 
proceedings. 

While  the  regulation  applies  to 
information  which  employees  acquire  in 
the  course  of  performing  official  duties, 
to  production  of  documents  in  Agency 
files  and  to  testimony  concerning  such 
doconent,  it  is  recognized  that  there  are 
situations  where  EPA  employees  may 
properly  serve  as  expert  witnesses  on 
behalf  of  private  parties  in  matters  in 
which  they  have  general  expertise.  Such 
situations  are  treated  as  outside 
employment  under  40  CFR  Part  3. 
Subpart  E,  and  employees  are  required 
to  obtain  the  written  approval  of  their 
Deputy  Ethics  Officials  and  to  perform 
such  activities  while  in  an  annual  leave 
status.  In  such  cases,  employees  are 
required  to  state  for  the  record  thai  they 
are  appearing  as  private  individuals  and 
that  their  testimony  does  not  necessarily 
represent  the  official  views  of  EPA. 

We  also  recognize  that  employees 
may,  consistent  with  EPA  regulations, 
appear  as  private  citizens  in 
proceedings  in  which  EPA  policies  and 
programs  are  at  issue.  This  regulation 
does  not  restrict  such  activities.  The 


regulation  applies  only  where  EPA  is 
requested  or  subpoenaed  to  provide 
testimony  or  produce  documents  or 
where  employees  are  requested  or 
subpoenaed  to  provide  testimony  or 
produce  documents  as  an  official  action 
or  because  of  their  EPA  affiliation.  Such 
requests  and  subpoenas  are  essentially 
directed  at  the  Agency. 

The  Freedom  of  Information  Act 
requires  agencies  to  provide  nonexempt 
documents  on  written  request,  and  a 
subpoena  duces  tecum  amounts  to  a 
written  request  for  documents. 
Accordingly,  documents  will  be 
provided  in  response  to  a  subpoena 
duces  tecum  as  authorized  or  required 
1^  this  Part,  unless  the  General  Counsel 
or  his  designee  (or.  where  appropriate, 
the  Inspector  General)  has  granted 
approval  to  respond  in  accordance  with 
the  terms  of  the  subpoena. 

Finally,  EPA  is  sometimes  asked  to 
authenticate  copies  of  official 
documents  for  purposes  of  admissibility 
under  28  U.S.C.  1733  and  Rule  44  of  the 
Federal  Rules  of  Civil  Procedure.  Since 
official  actions  and  policies  can  best  be 
proved  by  EPA  records,  and  since  this 
regulation  provides  that  it  is  generally 
inappropriate  for  employees  to  appear 
as  witnesses  to  discuss  the  background 
of  EPA  policies  and  actions  in  private 
litigation,  this  regulation  provides  that 
copies  of  documents  will  be 
authenticated  on  request. 

Executive  Order  12291 

Under  Executive  Order  12291.  EPA  is 
required  to  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
regulatory  impact  analysis  requirements 
of  the  Order.  Major  rules  are  those 
which  impose  a  cost  on  the  economy  of 
flOO  million  a  year  or  more  or  have 
certain  other  economic  impacts.  We 
have  determined  that  this  regulation  is 
not  "major."  Consequently,  the 
regulation  is  not  subject  to  Executive 
Order  12291. 

Environmental  Impact  Statement 

This  regulation  does  not  affect  the 
environment.  An  Environmental  Impact 
Statement  is  not  required  under  the 
National  Environmental  Policy  Act  of 
1969. 

Paperwork  Reduction  Act 

This  regulation  is  not  subject  to  the 
Paperwork  Reduction  Act  because  it 
deals  solely  with  internal  rules 
governing  Agency  personnel. 

Final  Rule 

Since  this  regulation  establishes 
internal  policy  for  EPA  employees,  the 
Administrative  Procedure  Act  does  not 
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require  that  this  regulation  be  published 
as  a  proposed  rule  for  notice  and 
comment.  However,  we  welcome  and 
encourage  public  comment.  Comments 
should  be  directed  to  Donnell  L 
Nantkes,  Office  of  General  Counsel  (LE- 
132G),  Environmental  Protection 
Agency.  401  M  Street  SW..  Washington. 
D.C.  20460. 

List  of  Subjects  in  40  CFR  Part  2 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Freedom  of  information. 

Dated:  August  5. 1985. 
Lee  M.  Thomas. 
Administrator. 

PART  2— {AMENDED] 

For  the  reasons  set  out  in  the 
preamble,  Part  2.  Chapter  1  of  Title  40. 
Code  of  Federal  Regulations,  is 
amended  as  set  forth  below. 

40  CFR  Part  2  is  amended  by  adding 
Subpart  C  to  read  as  follows: 
***** 

Subpart  C— Testimony  by  Employees  and 
Production  of  Documents  in  Civil  Legal 
Proceedings  Where  the  United  States  Is 
Not  a  Party 

Sec. 

2.401  Scope  and  purpose. 

2.402  Policy  on  presentation  of  testimony 
and  production  of  documents. 

2.403  Procedures  when  voluntary  testimony 
is  requested. 

2.404  Procedures  when  an  employee  is 
subpoenaed. 

2.405  Subpoenas  duces  tecum. 

2.406  Requests  for  authenticated  copies  of 
EPA  documents. 

Authority:  5  U.S.C.  301;  Reorganization 
Plan  No.  3  of  1970,  5  U.S.C.  App.;  33  U.S.C. 
361(a);  42  U.S.C.  300J-9;  42  U.S.C.  6911a.  42 
U.S.C.  7601(a). 

Subpart  C— Testimony  by  Employees 
and  Production  of  Documents  In  Civil 
Legal  Proceedings  Where  the  United 
States  Is  Not  a  Party 

§  2.401    Scope  and  purpose. 

This  subpart  sets  forth  procedures  to 
be  followed  when  an  EPA  employee  is 
requested-or  subpoenaed  to  provide 
testimony  concerning  information 
acquired  in  the  course  of  performing 
official  duties  or  because  of  the 
employee's  official  status.  (In  such 
cases,  employees  must  state  for  the 
record  that  their  testimony  does  not 
necessarily  represent  the  official 
position  of  EPA.  If  they  are  called  to 
state  the  official  position  of  EPA.  they 
should  ascertain  that  position  before 
appearing.)  These  procedures  also  apply 
to  subpoenas  duces  tecum  for  any 
document  in  the  possession  of  EPA  and 


to  requests  for  certification  of  copies  of 
documents. 

(a)  These  procedures  apply  to: 

(1)  State  court  proceedings  (including 
grand  jury  proceedings); 

(2)  Federal  civil  proceedings,  except 
where  the  United  States.  EPA  or  another 
Federal  agency  is  a  party;  and 

(3)  State  and  local  legislative  and 
administrative  proceedings. 

(b)  These  procedures  do  not  apply: 

(1)  To  matters  which  are  not  related  to 
EPA: 

(2)  To  Congressional  requests  or 
subpoenas  for  testimony  or  documents: 

(3)  Where  employees  provide  expert 
witness  services  as  approved  outside 
activities  in  accordance  with  40  CFR 
Part  3.  Subpart  E  (in  such  cases, 
employees  must  state  for  the  record  that 
the  testimony  represents  their  own 
views  and  does  not  necessarily 
represent  the  official  position  of  EPA); 

(4)  Where  employees  voluntarily 
testify  as  private  citizens  with  respect  to 
environmental  matters  (in  such  cases, 
employees  must  state  for  the  record  that 
the  testimony  represents  their  own 
views  and  does  not  necessarily 
represent  the  official  position  of  EPA). 

(c)  The  purpose  of  this  Subpart  is  to 
ensure  that  employees'  official  time  is 
used  only  for  official  purposes,  to 
maintain  the  impartiality  of  EPA  among 
private  litigants,  to  ensure  that  public 
funds  are  not  used  for  private  purposes 
and  to  establish  procedures  for 
approving  testimony  or  production  of 
documents  when  clearly  in  the  interests 
of  EPA. 

§  2.402    Policy  of  presentation  of 
testimony  and  production  of  documents. 

(a)  With  the  approval  of  the  cognizant 
Assistant  Administrator.  Office 
Director,  Staff  Office  Director  or 
Regional  Administrator  or  his  designee, 
EPA  employees  (as  defmed  in  40  CFR 
3.102  (a)  and  (b))  may  testify  at  the 
request  of  another  Federal  agency,  or. 
where  it  is  in  the  interests  of  EPA.  at  the 
request  of  a  State  or  local  government  or 
State  legislative  committee. 

(b)  Except  as  permitted  by  paragraph 
(a)  of  this  section,  no  EPA  employee 
may  provide  testimony  or  produce 
documents  in  any  proceeding  to  which 
this  Subpart  applies  concerning 
information  acquired  in  the  course  of 
performing  official  duties  or  because  of 
the  employee's  official  relationship  with 
EPA,  unless  authorized  by  the  General 
Counsel  or  his  designee  under  §§  2.403 
through  2.406. 

§  2.403    Procedures  wrhen  voluntary 
testimony  Is  requested. 

A  request  for  testimony  by  an  EPA 
employee  under  §  2.402(b)  must  be  in 


writing  and  must  state  the  nature  of  the 
requested  testimony  and  the  reasons 
why  the  testimony  would  be  in  the 
interests  of  EPA.  Such  requests  are 
immediately  sent  to  the  General  Counsel 
or  his  designee  (or.  in  the  case  of 
employees  in  the  Office  of  Inspector 
General,  the  Inspector  General  or  his 
designee)  with  the  recommendations  of 
the  employee's  supervisors.  The  General 
Counsel  or  his  designee,  in  consultation 
with  the  appropriate  Assistant 
Administrator,  Regional  Administrator, 
or  Staff  Office  Director  (or.  in  the  case 
of  employees  in  the  Office  of  Inspector 
General,  the  Inspector  General  or  his 
designee),  determines  whether 
compliance  with  the  request  would 
clearly  be  in  the  interests  of  EPA  and 
responds  as  soon  as  practicable. 

§  2.404    Procedures  wtten  an  employee  is 
sul)poenaed. 

(a)  Copies  of  subpoenas  must 
immediately  be  sent  to  the  General 
Counsel  or  his  designee  writh  the 
recommendations  of  the  employee's 
supervisors.  The  General  Counsel  or  his 
designee,  in  consultation  with  the 
appropriate  Assistant  Administrator. 
Regional  Administrator  or  Staff  OfHce 
Director,  determines  whether 
compliance  with  the  subpoena  would 
clearly  be  in  the  interests  of  EPA  and 
responds  as  soon  as  practicable. 

(b)  If  the  General  Counsel  or  his 
designee  denies  approval  to  comply 
with  the  subpoena,  or  if  he  has  not  acted 
by  the  return  date,  the  employee  must 
appear  at  the  stated  time  and  place 
(unless  advised  by  the  General  Counsel 
or  his  designee  that  the  subpoena  was 
not  validly  issued  or  served  or  that  the 
subpoena  has  been  withdrawn),  produce 
a  copy  of  these  regulations  and 
respectfully  refuse  to  provide  any 
testimony  or  produce  any  documents. 
United  States  ex  rei.  Touhy  v.  Ragen, 
340  U.S.  462  (1951). 

(c)  Where  employees  in  the  Office  of 
Inspector  General  are  subpoenaed,  the 
Inspector  General  or  his  designee  makes 
the  determination  under  paragraphs  (a) 
and  (b)  of  this  section  in  consultation 
with  the  General  Counsel. 

(d)  The  General  Counsel  will  request 
the  assistance  of  the  Department  of 
Justice  or  a  U.S.  Attorney  where 
necessary  to  represent  the  interests  of 
the  Agency  and  the  employee. 

§  2.405    Subpoenas  duces  tecum. 

Subpoenas  duces  tecum  for 
documents  or  other  materials  are  treated 
the  same  as  subpoenas  for  testimony. 
Unless  the  General  Counsel  or  his 
designee,  in  consultation  with  the 
appropriate  Assistant  Administrator, 
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Regional  Administrator  or  Staff  Office 
Director  (or.  as  to  employees  in  the 
Office  of  Inspector  General,  the 

Inspector  General)  determines  that 
compliance  with  the  subpoena  is  clearly 
in  the  interests  of  EPA,  the  en^tloyee 
must  appear  at  the  stated  time  and  place 
(unless  advised  by  the  General  Counsel 
or  his  designee  that  the  subpoena  was 
not  validly  issued  or  served  or  that  the 
subpoena  has  been  withdrawn)  and 
respectfully  refuse  to  produce  the 
subpoenaed  materials.  However,  where 


a  subpoena  duces  tecum  is  essentially  a 
written  request  for  documents,  the 
requested  documents  will  be  provided 
or  denied  in  accordance  with  Subparts 
A  and  B  of  this  Part  where  approval  to 
respond  to  the  subpoena  has  not  been 
granted. 

§  2.406    Requests  for  atrthsntlMrted  eepiea 
of  EPA  documanU. 

Requests  for  authenticated  copies  of 
EPA  documents  for  purposes  of 
adnaissibility  under  28  U.S.C.  1733  and 


Rule  44  of  the  Federal  Rules  of  Civil 
Procedure  will  be  granted  for  documents 
which  would  otherwise  be  released 
pursuant  to  Subpart  A.  For  purposes  of 
Rule  44  the  "person  having  legal  custody 
of  the  record"  is  the  cognizant  Assistant 
Administrator,  Regional  Administrator. 
Staff  Office  Director  or  Office  Director 
or  his  designee.  The  advice  of  the  Office 
of  General  Coinuel  should  be  obtained 
concerning  the  proper  form  of 
authentication. 

[FR  Doc  85-ia83a  Piled  8-8-g5;  8:45  am] 
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FOR;  Any  person  who  uses  the  Federal  Register  and 

Code  of  Federal  Regulations. 
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1.  The  regulatory  process,  with  a  focus  on  the 
Federal  Register  system  and  the  public's  role 
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the  hearing  impaired.  Dates  will  be 
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NOTICES 

Cotton,  wool,  and  man-made  textiles: 

32467  Philippines 

32468  Sri  Lanka 
Export  visa  waivers: 

32467        Cotton  terry  bar  mops 
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Aviation  proceedings:  hearings,  etc.: 
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Treasury  Department 

See  also  Internal  Revenue  Service. 

NOTICES 

Bonds,  Treasury 

2015  series 
Notes,  Treasury: 

C-1995  series 

T-1988  series 

Veterans  Administration 
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Voluntary  Service  National  Advisory  Committee 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


32511 

32508 
32507 


32521 
32521 


385 


Separate  Parts  in  Ttiis  Issue 

Part  II 
32528     Department  of  the  Interior,  Minerals  Management 
Service 

Part  III 
32542     Department  of  Health  and  Human  Services,  Office 
of  Human  Development  Services 

Partly 
32548     Environmental  Protection  Agency 


Reader  Akte 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


A  cumulative  list  ot  ttie  parts  affected  tfiis  montti  can  be  found  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


3  CFR 

Exacutiv*  Orders: 

12528 32389 

7  CFR 
Proposed  Rules: 

1000 32426 

1140 32426 

12  CFR 

Proposed  Rules: 

330 32439 

14  CFR 

39 32391 

71  (3  documents) 32392. 

32393 
Proposed  Rules: 
39  (2  documents) 32439, 

32440 
71  (2  documents) 32441 

32442 

16  CFR 

Proposed  Rules: 

6 32443 

21  CFR 

556 32394 

558  (3  documents) 32394. 

32395 

24  CFR 

245 32396 

33  CFR 

157 32409 


37  CFR 

1 


.32410 


39  CFR 

775 32411 

776 32411 

40  CFR 

52  (2  documents) 32411, 

32412 

65 32413 

81 32414 

419 32414 

Proposed  Rules: 

52 32451 

122 32548 

47  CFR 

0 32414 

15 32418 

73 32414 

74 32414 

76 32414 

78 32414 

90 32419 


15. 


. 32452 


49  CFR 

531 32424 


50  CFR 
Proposed  Rules: 

17 

672 


. 32455 
.32456 


JMI 


32389 


Federal  Register 

Vol.  50.  No.  155 
Monday,  August  12,  1985 


Title  3— 

The  President 


Presidential  Documents 


Executive  Order  12528  of  August  8,  1985 

Presidential  Board  of  Advisors  on  Private  Sector  Initiatives 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  laws  of  the 
United  States  of  America,  and  in  order  to  establish,  in  accordance  with  the 
provisions  of  the  Federal  Advisory  Committee  Act.  as  amended  (5  U.S.C.  App. 
I),  an  advisory  committee  on  private  sector  initiatives,  it  is  hereby  ordered  as 
follows: 

Section  1.  Establishment  (a)  There  is  established  the  Presidential  Board  of 
Advisors  on  Private  Sector  Initiatives.  The  Board  shall  be  composed  of  not 
more  than  30  members,  to  be  appointed  or  designated  by  the  President 

(b)  The  President  shall  designate  a  Chairman  and  Vice  Chairman  from  among 
the  members  of  the  Board.  The  Deputy  Assistant  to  the  President  and  Director 
of  Private  Sector  Initiatives  shall  serve  as  Secretary  to  the  Board. 

Sec.  2.  Functions,  (a)  The  Board  shall  advise  the  President  and  the  Secretary 
of  Commerce,  through  the  White  House  Office  of  Private  Sector  Initiatives, 
with  respect  to  the  objectives  and  conduct  of  private  sector  initiative  policies, 
including  methods  of  increasing  public  awareness  of  the  importance  of  public/ 
private  partnerships;  removing  barriers  to  development  of  effective  social 
service  programs  which  are  administered  by  private  organizations;  strengthen- 
ing the  professional  resources  of  the  private  social  service  sector  and  study- 
ing options  for  promoting  the  long-term  development  of  private  sector  initia- 
tives in  the  United  States. 

(b)  The  Board  shall  seek  the  advice,  ideas,  and  recommendations  of  the  White 
House  Office  of  Private  Sector  Initiatives  and  such  other  government  offices 
as  the  President  may  deem  appropriate  in  order  to  fulfill  its  responsibilities 
under  this  Order. 

(c)  In  performance  of  its  advisory  responsibilities,  the  Board  shall  report  to  the 
President  from  time  to  time  as  requested. 

Sec.  3.  Administration,  (a)  The  heads  of  Executive  agencies  shall,  to  the  extent 
permitted  by  law,  provide  the  Board  such  information  with  respect  to  private 
sector  initiative  issues  and  such  other  support  as  it  may  require  for  purposes 
of  carrying  out  its  functions. 

(b)  Members  of  the  Board  shall  serve  without  compensation  for  their  work  on 
the  Board.  However,  members  appointed  from  among  private  citizens  of  the 
United  States  shall  be  allowed  travel  expenses,  including  per  diem  in  lieu  of 
subsistence,  as  authorized  by  law  for  persons  serving  intermittently  in  the 
government  service  (5  U.S.C.  5701-5707). 
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(c)  The  Department  of  Commerce  shall,  to  the  extent  permitted  by  law  and 
subject  to  the  availability  of  funds,  provide  the  Board  with  such  administrative 
services,  funds,  and  other  support  services  as  may  be  necessary  for  the 
effective  performance  of  its  functions. 

50 

Sec  4.  General,  (a)  The  Board  shall  terminate  two  years  from  the  date  of  this 

ISS 

Order,  unless  sooner  extended. 

THE  WHITE  HOUSE,                                                                         ^ 
August  8.  1985. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published   under   50   titles   pursuant   to   44 
U.S.C.   1510. 

The  Code  of  Federal   Regulations  is  sotd 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  es-NM-OS-AD;  Amdt  39-5120] 

Airworthiness  Directives;  Airbus 
Industrie  Model  A300  B2  and  B4  Series 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  revises  an 
existing  airworthiness  directive  (AD) 
applicable  to  Airbus  Industrie  Model 
A300  B2  and  B4  series  airplanes  which 
requires  inspection  of  the 
decompression  panels  in  the  forward 
cargo  compartment.  This  amendment 
adds  two  airplanes  to  the  apphcability 
statement,  introduces  some  minor 
changes  in  the  accomplishment 
instructions,  and  adds  an  additional 
terminating  modification. 
EFFECTIVE  DATE:  September  19, 1985. 
ADDRESSES:  The  service  bulletins 
specified  in  this  AD  may  be  obtained 
upon  request  to  Airbus  Industrie,  Airbus 
Support  Division,  Avenue  Didier  Daurat, 
31700  Blagnac,  France,  or  may  be 
examined  at  the  Seattle  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region,  9010  East  Marginal. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  H.N.  Wantiez,  Standardization 
Branch,  ANM-113:  telephone  (206)  431- 
2979.  Mailing  Address:  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-6fl966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  The  FAA 

issued  Amendment  39-4070  (46  FR 
17538;  March  19, 1981),  AD  81-07-02, 
which  requires  inspections  of  the 
decompression  panels  in  the  forward 
cargo  compartment.  AD  81-07-02  makes 


reference  to  Airbus  Industrie  Service 
Bulletins  A300-25-248,  original  issue; 
A300-25-138.  Revision  4;  and  A300-25- 
149,  Revision  3.  The  manufacturer  has 
since  issued  later  revisions  to  these 
service  bulletins.  Two  more  airplanes 
were  added  in  the  applicability 
statement  by  the  latest  revisions. 
Otherwise,  the  changes  introduced  by 
the  revisions  are  minor:  clarification  of 
instructions,  changes  in  some  materials, 
and  changes  in  some  references.  The 
manufacturer  also  released  Service 
Bulletin  A300-25-332  which  describes 
Modification  No.  3361.  Incorporation  of 
this  modification  would  eliminate  the 
need  for  the  repetitive  inspection 
requirements  of  the  existing  AD. 

A  proposal  to  amend  Part  39  of  the 
Federal  Aviation  Regulations  by 
amending  AD  81-07-02  to  include  two 
more  airplanes  in  the  applicability 
statement  and  to  make  reference  to  the 
latest  service  bulletins  was  published  in 
the  Federal  Register  on  March  17, 1985 
(50  FR  12036).  The  comment  period 
closed  on  May  20, 1985,  and  interested 
persons  have  been  afforded  an 
opportunity  to  participate  in  the  making 
of  this  amendment.  Two  comments  were 
received.  Both  commenters  agreed  with 
the  proposal. 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  two  additional 
airplanes  of  U.S.  registry  will  be 
affected  by  this  revision,  that  it  will  take 
approximately  500  manhours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  costs 
will  be  $40  per  manhour.  Repair  parts 
are  estimated  at  $6,576  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  this  revision  on  U.S.  operators 
is  estimated  to  be  $53,152. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979)  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  few,  if 
any.  Airbus  Industrie  Model  A300 
airplanes  are  operated  by  small  entities. 
A  final  evaluation  has  been  prepared  for 


this  regulation  and  has  been  placed  in 

the  docket. 

list  of  Subjects  ia  14  OH  Part  M 

Aviation  safety.  Aircraft 

Adoption  of  the  Amendmeiit 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  Section  39.13  of  Part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a].  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1983);  and  14  CFR  11 J0. 

2.  By  revising  Airworthiness  Directive 
81-07-02,  Amendment  39-4070  (48  FR 
17538;  March  19, 1981).  to  read  as 
follows: 

Airbus  Industrie:  Applies  to  Model  ASOO  BZ 
and  B4  series  airplanes  listed  in  Airbus 
Industrie  Service  Bulletin  A300-2S-138, 
Revision  8.  dated  June  27. 1983,  certificated  in 
any  category.  To  prevent  loss  of  fire 
protection  due  to  separation  of  or  damage  to 
blowout  panels  in  the  ceiling  and  sidewalls  of 
the  forward  cargo  compartments,  which 
could  result  in  a  degradation  of  the  fire 
extinguishing  capability  in  the  aircraft 
accomplish  the  following,  unless  previously 
accomplished: 

A.  Inspect  the  forward  cargo  compartmeBt 
decompression  panels  for  condition  and 
attachment  in  the  panel  cut-outs  in 
accordance  with  the  accomplishment 
instructions  of  Airbus  Industrie  Service 
Bulletins  A300-25-138,  Revision  &  dated  June 
27. 1983,  according  to  die  following  schedule: 

(1)  Daily,  if  Modifications  1878  and  2508. 
described  in  Airbus  Industrie  Service  Bulletin 
A300-25-149,  Revision  S.  dated  March  28. 
1980,  and  A300-25-248,  Revision  S,  dated 
January  4, 1982.  have  not  been  incorporated; 

(2)  Within  the  next  600  hours  time  in 
service  after  the  effective  date  of  this  AD  and 
at  subsequent  intervals  not  to  exceed  600 
flight  hours  in  service,  if  Modifications  1878 
and  2506  have  been  incorporated. 

B.  If,  during  the  inspecticRis  required  bjr 
paragraph  A.  of  this  AD,  damage  to  or 
separation  of  decompression  panels  is  foimd. 
perform  within  the  next  25  hours  time  of 
service  from  the  last  inspection  the  repair 
described  in  paragraph  2C  of  Airbus  Iixiusthe 
Service  Bulletin  A300-25-138,  Revision  8. 

Note. — Inspections  and  modifications 
accomplished  in  accordance  with 
Amendment  39-4070  constitute  compliance 
with  the  requirements  of  paragraphs  A.  and 
B.  of  this  Amendment 

C.  Terminating  action  for  the  requirements 
of  this  AD  is  accomplished  if  Modificatiaa 
3361,  described  in  AirtMS  Industrie  Service 
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Bulletin  A300-25-332.  Revision  1.  dated  June 
10. 1982.  is  incorporated. 

D.  Alternate  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager.  Seattle 
Aircraft  Certirication  OfTice,  FAA,  Northwest 
Mountain  Region. 

E.  Special  flight  permits  may  be  issued  in 
accordance  writh  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 

This  amendment  becomes  effective 
September  19. 1985. 

Issued  in  Seattle,  Washington,  on  August  5, 
1985. 

Wayne  J.  Bariow, 

Acting  Director.  Northwest  Mountain  Region. 
(PR  Doc.  85-19017  Filed  8-9-85;  8:45  am) 

BILLING  CODE  4910-13-M 


14CFRPart71 

[Airspace  Docket  No.  85-AWP-4] 

Alteration  of  Control  Zone  and 
Transition  Area;  Yuma.  AZ 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  alters  and 
redefines  the  control  zone  and  transition 
area  at  Yuma,  Arizona.  The  realignment 
of  the  controlled  airspace  is  required  to 
contain  all  of  the  civil  and  military  IFR 
operations  at  Yuma  Marine  Corp  Air 
Station  (MCAS)/Yuma  International 
Airport,  a  joint  use  airport,  and  correct 
reference  points.  The  current  definition 
refers  to  Yuma  VORTAC  which  has 
been  renamed  and  the  proposed 
definitions  use  geographical  coordinates 
for  clarity.  This  action  is  necessary  to 
ensure  segregation  of  aircraft  using 
approach  procedures  in  instrument 
weather  conditions  and  other  aircraft 
operating  in  visual  weather  conditions. 
EFFECTIVE  DATE:  0901  G.m.t..  September 
26.  1985. 

FOII  FURTHER  INFORMATION  CONTACT: 

Curtis  Alms,  Airspace  and  Procedures 
Branch.  Air  Traffic  Division.  Federal 
Aviation  Administration  (FAA),  15000 
Aviation  Boulevard.  Hawthorne. 
California  90216;  telephone  (213)  53ft- 
6649. 

SUPPLEMENTARY  INFORMATION: 

History 

On  June  6. 1985.  the  FAA  proposed  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  alter  and 
redefine  the  control  zone  and  transition 
operations  at  Yuma  Marine  Corp  Air 
Station  (MCAS)/Yuma  International 
Airport,  a  joint  use  airport,  and  correct 
reference  points.  Interested  parties  were 


JMI 


invited  to  participate  in  the  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  were  received  objecting  to 
the  alteration,  correction,  and 
redefinition  of  the  Yuma,  Arizona, 
Control  Zone  and  Transition  Area. 
Except  for  editorial  changes,  this 
amendment  is  the  same  as  that 
proposed  in  the  notice.  Sections  71.171 
and  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  were  republished 
in  Handbook  7400.6A  dated  January  2, 
1985. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  alters  and 
redefines  the  Yuma.  Arizona,  Control 
Zone  and  Transition  Area.  The 
additional  controlled  airspace  is  to 
ensure  that  aircraft  conducting  IFR 
operations  are  separated  from  aircraft 
conducting  VFR  operation  when  the 
visibility  is  less  than  three  miles, 
thereby  enhancing  the  safety  of  such 
operations.  The  FAA  has  determined 
that  this  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 
List  of  Subjects  in  14  CFR  Part  71 

Control  zone.  Transition  areas, 
Aviation  safely. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  FAR  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a).  1510: 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.69. 

2.  Section  71.171  is  amended  as 
follows: 

Yuma,  Arizona — (Revised] 

"Within  a  5-mile  radius  of  Yuma  MCAS/ 
Yuma  International  Airport  (lat.  32'39'23.5' 
N..  long.  114'36'ia7-  W.);  beginning  at  lat. 


32*41'00'  N.,  long.  114'31'20"  W.;  clockwise 
via  the  5-mile  radius  circle  to  lat.  32*43'30"  N., 
long.  114*38'20'  W.:  to  lat.  32'46'10'  N.,  long. 
114*38'20'  W.:  to  lat.  32*46'10"  N.,  long. 
114*34'10'  W.;  to  lat.  32'43'30"  N.,  long. 
114'34'10'  W.;  to  lat.  32*44'20-  N..  long. 
114*32'50'  W.;  to  lat.  32'42'0O-  N..  long. 
114"30'00'  W.;  thence  to  the  point  of 
beginning." 

3.  Section  71.181  is  amended  as 
follows: 

Yuma,  Arizona — [Revised] 

"That  airspace  extending  upward  from  700 
feet  above  the  surface  beginning  at  lat. 
32°41'00'  N..  long.  114*2410"  W.;  clockwise 
via  the  11-mile  radius  of  the  Yuma  MCAS/ 
Yuma  International  Airport  (lat.  32*39'23.5" 
N..  long.  114*36'18.7'  W);  to  lat.  32'29'40"  N., 
long.  114'34'10'  W.:  to  lat.  32°28'00"  N.,  long. 
114''34'30'  W.;  to  lat.  32*28'00-  N..  long. 
114"'38'40"  W.;  to  lat.  32'29'40'  N.,  long. 
114°38'30'  W.;  thence  clockwise  via  the  11- 
mile  radius  excluding  that  portion  outside  the 
United  States  to  lat.  32'47'30"  N.,  long. 
114°42'00'  W.;  to  lat.  32*57'30-  N.,  long. 
114'42'00'  W.;  to  lat.  32*57'30'  N.,  long. 
114"15'00"W.:  to  lat.  32'41'00-  N.,  long. 
114°15'00'  W.;  thence  to  the  point  of 
beginning;  that  airspace  extending  upward 
from  1,200  feet  above  the  surface  bounded  by 
an  area  starting  at  a  point  lat.  33°02'00"  N., 
long.  114"51'00"  W.;  to  lat.  33*05'30'  N.,  long. 
114*24'30-  W.:  to  lat.  32*23-00'  N..  long. 
114*24'30"  W.;  to  lat.  32°29'30'  N.,  long. 
114°46'00"  W.;  thence  to  the  point  of 
beginning  excluding  that  portion  outside  the 
United  States,  extending  upward  from  4,000 
feet  MSL,  bounded  by  an  area  starting  at  lat. 
33*22'30'  N.,  long.  114°47'30"  W.:  to  a  point 
lat.  33'03'00'  N..  long.  114'44'00"  W.;  to  lat. 
33'02'00'  N.,  long.  114*51'00"  W.;  to  lat. 
32*50'00'  N..  long.  114'49'00"  W.;  to  lat. 
32*49'30'  N..  long.  115*15'00"  W.;  to  lat. 
32*56'20'  N.,  long.  115*1500"  W.;  to  lat. 
33*0400'  N.,  long.  114*56'00"  W.;  to  lat. 
33*2400'  N..  long.  114*53'00"  W.;  thence  to 
the  point  of  beginning;  that  airspace 
extending  upward  from  9,000  feet  MSL 
bounded  by  a  point  lat.  33'22'30"  N.,  long. 
114*38'00'  W.;  to  lat.  33*2300"  N.,  long. 
114*3400"  W.;  to  lat.  33*04'00"  N..  long. 
114*34'00"  W.;  thence  to  the  point  of 
beginning." 

Issued  in  Los  Angeles,  California  on  July 
24, 1985. 

Wayne  C.  Newcomb. 

Acting  Director.  Western-Pacific  Region. 
[FR  Doc.  85-19021  Filed  8-9-85:  8:45  am) 

BILLING  COOE  4»I0-1»-M 


14  CFR  Part  71 

[Airspace  Docket  No.  85-ACE-06] 

Revocation  of  Transition  Area— West 
Plains,  MO 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Final  rule. 
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summary:  This  action  revoke*  the  West 
Plains.  Missouri,  transitioa  area.  It  was 
anticipated  that  instrument  approaches 
would  be  made  to  the  West  Plains, 
Missouri,  Airport  utilizing  a 
Nondirectional  Radio  Beacon  (NDB)  as  a 
navigational  aid.  The  transition  area 
was  established  based  on  this  NDB. 
However,  the  City  of  West  Plains  has 
permanently  closed  their  airport 
effective  May  8, 1985,  and  the  NDB  will 
be  relocated.  Therefore,  the  transition 
area  is  unnecessary. 
EFFHCTiVE  DATE:  November  21, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dale  R.  Gamine,  Airspace  Specialist, 
Operations,  Procedures  and  Airspace 
Branch,  Air  Traffic  Division,  ACE-5-W, 
FAA,  Central  Region,  601  East  12th 
Street,  Kansas  City,  Missouri  64108, 
Telephone  (816)  374-3408. 
SUPPLEMENTARY  INFORMATKNf  The  City 
of  West  Plains,  Missouri,  has 
permanently  closed  their  airport 
effective  May  8, 1985,  and  the  NDB  is 
being  relocated.  Therefore,  the 
transition  area  which  was  established 
based  on  that  NDB  is  no  longer 
necessary  and  is  being  revoked. 
Accordingly,  the  FAA  hereby  releases 
that  airspace  below  700  feet  above  the 
ground  level  for  other  than  instrument 
flight  operations.  Section  71.181  of  Part 
71  of  the  Federal  Aviation  Regulations 
was  republished  in  Handbook  7400.6A 
dated  January  2, 1985. 

Discussion  of  Comments 

On  Page  23312  of  the  Federal  Re^er 

dated  June  3, 1985,  the  FAA  published  a 
Notice  of  Proposed  Rulemaking  which 
would  amend  §  71.181  of  PaH  71  of  the 
Federal  Aviation  Regulations  so  as  to 
revoke  the  transition  area  at  West 
Plains,  Missouri.  Interested  persons 
were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  were  received  as  a 
result  of  the  Notice  of  Proposed 
Rulemaking. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Older  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (.3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 


substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  transition  areas. 
Adoption  of  the  Amendment 

PART  71— (AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  amends  Part  71  of 
the  FAR  (14  CFR  Part  71)  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a).  1510; 
E.0. 10854;  49  U.S.C  106(g)  (Revised  Pob.  L 
97-449,  January  12, 1983);  14  CFR  11.69. 

2.  By  amending  §  71.181  as  follows: 
West  Plains,  Missouri 

Revoke  transition  area. 

This  amendment  becomes  effective  at  0901 
G.m.L  November  21, 1985. 

issued  in  Kansas  City,  Missouri,  on  August 
1,1985. 

Edwin  S.  Hams, 
Director,  Centra]  Region. 
[FR  Doc.  85-19016  Filed  8-&-85;  8:45  am] 

BILLINQ  CODE  4»10-13-W 


14  CFR  Part  71 

[Airspace  I>ocket  No.  85-AGL-1S] 

Alteration  of  Control  Zone;  Ohk> 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  The  nature  of  this  action  is  to 
alter  the  Columbus  LockJ)oume  AFB, 
Ohio  control  zone  to  identify 
Rickenbacker  Airport  as  the  correct 
name  of  the  military  establishment  and 
to  more  accurately  define  the  South 
Columbus,  Ohio,  airport  reference  point 
by  minor  changes  in  the  listed 
geographical  coordinates. 
EFFECTIVE  DATE:  0901  Gjn.t.,  September 
26, 1985.  Comments  must  be  received  on 
or  before  September  10, 1985. 
ADDRESS:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Regional 
Counsel  AGL-7.  Attn:  Rules  Docket  No. 
85-AGL-15,  2300  East  Devon  Avenue, 
Des  Plaines,  Illinois  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel. 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines. 
Illinois. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 


at  the  Airspace,  Procedures,  and 
Automation  Branch,  Air  Traffic  Division, 
Federal  Aviation  Administration.  2300 
East  Devon  Avenue,  Des  Ptames, 
Illinois. 

FOR  furtheh  informatiom  contact: 

Edward  R.  Heaps,  Airspace,  Procedures, 
and  Automation  Branch,  Air  Traffic 
Division.  AGL-530.  Federal  Aviation 
Administration.  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois  60018, 
telephone  (312)  694-7360. 

SUPPLEMENTARY  INFORMATKHi:  The 

currently  defined  and  published  control 
zone  for  Columbus  Lockboume  AFB. 
Ohio,  should  correctly  read  "Columbus 
Rickenbacker  Airport,  OH."  Where 
Lockboume  AFB  is  referenced  in  the 
description,  Richenbacker  Airport 
should  be  shown  in  its  place.  This  acticm 
also  corrects  the  geographical 
coordinates  shown  for  South  Columbus 
Airport.  Columbus,  Ohio,  from  latitude 
39'53'11'  N..  longitude  82*5r53'  W.  to 
latitude  39°53'2^'  N.,  longitude 
82°57'51'  W. 

Aeronautical  maps  and  charts  will 
continue  to  reflect  the  defined  areas 
which  will  enable  other  aircraft  to 
circumnavigate  the  area  in  order  to 
comply  with  applicable  visual  fli^t  rule 
requirements. 

Request  for  Comments  on  the  Rule 

Although  this  action  is  in  the  form  of  a 
final  rule,  which  changes  the  name  of 
the  Columbus  Lockboume  AFB 
(Richenbacker  Airport).  Ohio  control 
zone  and,  thus,  was  not  preceded  by 
notice  and  public  procedure,  oonunoits 
are  invited  on  the  rule.  When  the 
comment  period  ends,  the  Federal 
Aviation  Administration  (FAA)  will  use 
the  comments  submitted,  together  with 
other  available  information,  to  review 
the  regulation.  After  the  review,  if  the 
FAA  finds  that  changes  are  appropriate, 
it  will  initiate  rulemaking  proceedings  to 
amend  the  regulation.  Comments  that 
provide  the  factual  basis  supporting  the 
views  and  suggestions  presented  are 
particularly  helpful  in  evaluating  the 
effects  of  the  rule  and  determining 
whether  additional  rulemaking  is 
needed.  Comments  are  specifically 
invited  on  the  overall  regulatory, 
aeronautical,  economic,  environmental, 
and  energy  aspects  of  the  ruie  that  might 
suggest  the  need  to  modify  the  rule. 

The  Role 

The  purpose  of  this  amendment  to 
§  71.171  of  Part  71  of  die  Federal 
Aviation  Regulations  (14  CFR  Part  71}  is 
to  correct  the  currently  published 
Columbus  Lockboume  AFB 


32394         Federal  Register  /  Vol.  50.  No.  155  /  Monday.  August  12.  1985  /  Rules  and  Regulations 


{Richenbacker  Airport  Ohio  control 
zone. 

Section  71.171  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6  dated  January  2. 1985. 

Under  the  circumstances  presented, 
the  FAA  concludes  that  there  is  an 
immediate  need  for  a  regulation  to  alter 
the  Columbus  Lockboume  AFB,  Ohio 
control  zone  and  to  define  the  South 
Columbus.  Ohio  airport  reference  point. 

Therefore.  I  find  that  notice  or  public 
procedure  under  5  U.S.C.  553(b)  is 
contrary  to  the  public  interest  and  that 
good  cause  exists  for  making  this 
amendment  effective  coincident  with  the 
next  charting  date. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Control  zones.  Aviation  safety. 

Adoption  of  tlie  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  (FAA)  proposes  to 
amend  Part  71  of  the  FAR  (14  CFR  Part 
71)  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised.  Pub.  L  97-449.  January  12, 1983);  14 
CFR  11.69. 

2.  By  amending  S  71.171  as  follows: 
Columbus,  RichenlMcker  Airport.  OH 

Within  a  5.5  mile  radius  of  the  center, 
latitude  39*49'00'  N..  longitude  82'56'00'  W., 
of  Richenbacker  Airport.  Columbus,  Ohio, 
within  1.5  miles  each  side  of  the 
Richenbacker  TACAN  042*  radial,  extending 
from  the  5.5  mile  radius  zone  to  7  miles 
northeast  of  the  TACAN;  within  1.5  miles 
each  side  of  the  Richenbacker  TACAN  229* 
radial  extending  from  the  5.5  mile  radius 
zone  to  8  miles  southwest  of  the  TACAN; 
within  a  1.5  mile  radius  of  the  center,  latitude 
39*53'22'  N.,  longitude  82'57'51'  W.,  of  South 
Columbus  Airport  Columbus.  Ohio. 


Issued  in  Des  Plaines.  Illinois,  on  July  19. 
1985. 

Carl  B.  Schellenberg, 

Acting  Director.  Great  Lakes  Region. 
(FR  Doc.  85-18553  Filed  8-9-85;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  556  and  558 

Animal  Drugs,  Feeds,  and  Related 
Products:  Monensin 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by  Elanco 
Products  Co.  The  supplement  provides 
for  the  use  of  monensin  in  broiler  and 
replacement  chickens  with  no 
withdrawal  period.  The  regulations  are 
also  amended  to  revoke  the  tolerance 
for  negligible  residues  and  to  establish 
the  safe  concentrations  for  monensin 
residues  in  edible  chicken  tissues. 
EFFECTIVE  DATE:  August  12. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Adriano  Gabuten.  Center  for  Veterinary 
Medicine  (HFV-135).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-443-4913. 
SUPPLEMENTARY  INFORMATION:  Elanco 
Products  Co..  A  Division  of  Eli  Lilly  & 
Co..  Lilly  Corporate  Center, 
Indianapolis.  IN  46285.  filed  a 
supplement  to  its  approved  NADA  38- 
878  for  monensin  for  broiler  and 
replacement  chickens.  The  drug  is  used 
as  an  aid  in  the  prevention  of 
coccidiosis  caused  by  E.  necatrix,  E. 
tenella,  E.  acervulina.  E.  brunetti,  E. 
mivati,  and  E.  maxima.  The  supplement 
provides  for  use  of  monensin  in  broiler 
and  replacement  chickens  without  a 
withdrawal  period.  The  application  is 
approved  and  the  regulations  are 
amended  accordingly.  Additionally,  the 
regulations  are  amended  to  revoke  the 
tolerance  for  negligible  residues  of 
monensin  in  edible  chicken  tissues  and 
to  establish  the  safe  concentrations  for 
monensin  residues  in  edible  chicken 
tissues.  The  agency  now  has  sufficient 
data  to  conclude  a  tolerance  is  not 
needed  to  assure  saje  use  of  monensin 
in  chickens.  The  basis  for  approval  is 
discussed  in  the  freedom  of  information 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 


CFR  Part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  Center  for  Veterinary  Medicine 
has  determined  under  21  CFR 
25.24(d)(l)(i)  (April  26, 1985;  50  FR  16636) 
that  this  action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

List  of  Subjects 

21  CFR  Part  556 

Animal  drugs.  Foods,  Residues. 
21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine, 
Parts  556  and  558  are  amended  as 
follows: 

PART  556— TOLERANCES  FOR 
RESIDUES  OF  NEW  ANIMAL  DRUGS  IN 
FOOD 

1.  The  authority  citation  for  21  CFR 
Part  556  continues  to  read  as  follows; 

Authority:  Sec.  512,  82  Stat.  343-351  (21 
U.S.C.  360b);  21  CFR  5.10  and  5.83. 

2.  Part  556  is  amended  by  revising 
§  556.420  to  read  as  follows: 

§  556.420    Monensin. 

(a)  Cattle.  A  tolerance  of  0.05  part  per 
million  is  established  for  negligible 
residues  of  monensin  in  the  edible 
tissues  of  cattle. 

(b)  Chickens.  A  tolerance  for  a  marker 
residue  of  monensin  in  chickens  is  not 
needed.  The  safe  concentrations  for 
total  residues  of  monensin  in  chickens 
are  1.5  parts  per  million  in  muscle,  3.0 
parts  per  million  in  skin  with  adhering 
fat,  and  4.5  parts  per  million  in  liver. 
"Tolerance"  in  this  paragraph  refers  to 
the  concentration  of  a  marker  residue  in 
the  target  tissue  selected  to  monitor  for 
total  residues  of  the  drug  in  the  target 
animals.  "Safe  concentrations"  refers  to 
the  concentration  of  total  residues 
considered  safe  in  edible  tissues. 
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PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
Part  558  continues  to  read  as  follows: 

Authority:  Sec.  512.  82  Stat.  343-351  (21 
U.S.C.  360b):  21  CFR  5.10  and  5.83. 

§558.355    [Amended] 

2.  Section  558.355  Monensin  is 
amended  in  paragraph  (n(l)(i)(6)  by 
removing  the  phrase  "withdraw  72  hours 
before  slaughten"  and  inserting  in  its 
place  "in  the  absence  of  coccidiosis.  the 
use  of  monensin  with  no  withdrawal 
period  may  limit  feed  intake  resulting  in 
reduced  weight  gain;"  and  in  paragraph 
(fK4)(iii)  by  removing  the  phrase 
"withdraw  72  hours  before  slaughter;". 

Effective  date.  This  regulation  is 
effective  August  12. 1985. 

Dated:  August  5. 1985. 
Gerald  B.  Guest. 

Acting  Director.  Center  for  Veterinary 
Medicine. 

[FR  Doc.  85-19038  Filed  8-9-85;  8:45  am] 

BILUNG  COOE  4160-01-M 


21  CFR  Part  558 

New  Animal  Drugs  for  Use  In  Animal 
Feeds;  Tytosin  and  Sulfamethazine 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  for 
Hubbard  Milling  Co.  The  supplement 
provides  for  manufacturing  premixes 
containing  5.  20.  or  40  grams  per  pound 
each  of  tylosin  and  sulfamethazine  used 
to  make  finished  swine  feeds. 
EFFECTIVE  DATE:  August  12. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Benjamin  A.  Puyot.  Center  for 
Veterinary  Medicine  (HFV-135).  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville.  MD  20857,  301-443- 
1414. 

SUPPLEMENTARY  INFORMATION:  Hubbard 
Milling  Co..  424  North  Front  St., 
Mankato.  MN  56001,  is  the  sponsor  of  a 
supplement  to  NADA  94-402  submitted 
on  its  behalf  by  Elanco  Products  Co.  The 
supplement  provides  for  the 
manufacture  of  premixes  containing  5, 
20.  or  40  grams  per  pound  each  of  tylosin 
(as  tylosin  phosphate)  and 
sulfamethazine  intended  for  use  to 
subsequently  make  finished  swine 
feeds.  The  resulting  feeds  are  for  use  in 
maintaining  weight  gains  and  feed 
efficiency  in  the  presence  of  atrophic 
rhinitis,  lowering  the  incidence  and 


severity  oi  Bordetella  bronchiseptica 
rhinitis,  preventing  swine  dysentery 
(vibrionic),  and  controlling  swine 
pneumonias  caused  by  bacterical 
pathogens  [PasteurelJa  multocida  and/ 
or  Corynebacterium  pyogenes).  The 
NADA  was  previously  approved  for  the 
manufacture  of  premixes  containing  10 
grams  per  pound  each  of  tylosin  and 
sulfamethazine.  The  supplement  is 
approved  and  the  regulations  are 
amended  to  reflect  the  approval.  The 
basis  for  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11  (e){2)(ii)).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(i)  (April  26. 1985;  50  FR 
16636)  that  this  action  is  of  a  type  that 
does  not  individually  or  cumulatively 
have  a  significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

List  of  Subjects  in  21  CFR  Fart  558 

Animal  drugs,  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  Part 
558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
Part  558  continues  to  read  as  follows: 

Authority:  Sec.  512,  82  Stat.  343-351  (21 
U.S.C.  360b);  21  CFR  5.10  and  5.83. 

2.  Section  558.630  Tylosin  and        " 
sulfamethazine  is  amended  in  paragraph 
(b)(2)  by  removing  No."012190"  and  in 
paragraph  (b)(10)  by  numerically 
inserting  No.  "012190". 

Dated  August  5. 1985. 

Marvin  A.  Norcross, 

Acting  Associate  Director  for  Scientific 
Evaluation. 

[FR  Doc.  85-19039  Filed  8-9-85;  8:45  amj 
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21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Tylosin 

AGENCY:  Food  and  Drug  Administration. 
action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  for 
Heinold  Feeds.  Inc.,  providing  for  the 
manufacture  of  5-,  20-,  and  40-gram-per- 
pound  tylosin  premixes  used  to  make 
complete  feeds  for  swine,  beef  cattle, 
and  chickens. 

effective  date:  August  12, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Benjamin  A.  Puyot,  Center  for 
Veterinary  Medicine  (HFV-135).  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville,  MD  20857,  301-443- 
1414. 

SUPPLEMENTARY  INFORMATION:  Heinoid 
Feeds,  Inc..  P.O.  Box  377,  Kouts.  IN 
46347,  is  the  sponsor  of  a  supplement  to 
NADA  95-628  submitted  on  its  behalf  by 
Elanco  Products  Co.  The  supplement 
provides  for  the  manufacture  of  5-,  20-, 
and  40-gram-per-pound  tylosin  premixes 
used  to  make  complete  feeds  for  swine, 
beef  cattle,  and  chickens  for  use  as  in  21 
CFR  558.625{f)(l)(i)  through  (vi).  The 
supplement  is  approved  and  the 
regulations  are  amended  to  reflect  the 
approval. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  from  9  a.m. 
to  4  p.m..  Monday  through  Friday. 

The  agency  has  determined  urder  21 
CFR  25.24(d)(l)(i)  (April  26. 1985;  50  FR 
16636)  that  this  action  is  of  a  type  that 
does  not  individually  or  cumulatively 
have  a  significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs,  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
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the  Center  for  Veterinary  Medicine,  Part 
558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
Part  558  continues  to  read  as  follows: 

Authority:  Sec.  512,  82  Stat.  343-351  (21 
U.S.C.  360b);  21  CFR  5.10  and  5.83. 

2.  Section  558.625  is  amended  by 
revising  paragraph  (b)(9J  to  read  as 
follows: 

§558.625    Tylosia 

•  •  •  *  * 

(b)  •  *  • 

(9)  To  043727:  4  grams  per  pound, 
paragraph  (f)(l)(vi)(o)  of  this  section;  5. 
10.  20,  and  40  grams  per  pound, 
paragraph  (fl(lj(i)  through  (vi)  of  this 
section. 
»        •        •        •        • 

Dated:  August  5. 1985. 

Marvin  A.  NorotMs. 

Acting  Associate  Director  for  Scientific 
Evaluation. 

|FR  Doc.  85-19040  Filed  »-e-85;  8:45  amj 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  th«  Assistant  Secretary  for 
Houshifl— Federal  Housing 
Commissioner 

24  CFR  Part  245 

(Docliet  No.  R-e5-1125;  FR-1730] 

Tenant  Participation  in  MultifamUy 
Housing  Projects 

agency:  Office  of  the  Assistant 
Secretary  for  Housing— Federal  Housing 
Commissioner.  HUD. 
ACTION:  Final  rule. 


summary:  This  final  rule  provides  an 
opportunity  for  tenants  in  certain  types 
of  subsidized  multifamily  housing 
projects  to  comment  on  requests  by 
project  owners  for  HUD  approval  of  any 
of  the  following  owner  actions:  (1) 
Conversion  from  project-paid  utilities  to 
tenant-paid  utihties  or  reduction  in 
tenant  utility  allowances;  (2)  conversion 
of  residential  units  to  nonresidential 
use,  cooperative  housing  or 
condominiums:  (3)  a  partial  release  of 
mortgage  security;  and  (4)  major  capital 
additions  to  a  project.  The  rule  would 
also  continue  the  requirements  for 
tenant  participation  in  project  rent 
increases,  as  provided  in  existing 
Subpart  A  of  24  CFR  Part  245.  The 
amendments  implement  section 
202(b)(1)  of  the  Housing  and  Community 


Development  Amendments  of  1978,  as 
amended  by  section  329F  of  the  Housing 
and  Community  Development 
Amendments  of  1981.  and  reflect  the 
statutory  changes  made  by  section  217 
of  the  Housing  and  Urban-Rural 
Recovery  Act  of  1983.  as  they  apply  to 
section  202  of  the  1978  Act. 
EFFECTIVE  DATE:  Ocfober  4, 1985. 
FOR  FURTHER  INFORMATION  CONTACr. 

James  Tahash,  Director.  Program 
Planning  Division.  Office  of  Multifamily 
Housing  Management,  Department  of 
Housing  and  Urban  Development. 
Washington.  D.C.  20410,  Telephone: 
(202)  426-3970.  (This  is  not  a  toll-free 
number.) 

SUPPLEMENTARY  INFORMATION:  Section 
202(b)(1)  of  the  Housing  and  Community 
Development  Amendments  of  1978  (the 
1978  Act),  as  amended  by  section  329F 
of  the  Housing  and  Community 
Development  Amendments  of  1981. 
provides  for  the  participation  by  tenants 
of  "multifamily  housing  projects"  in 
certain  specified  actions  by  owners  of 
such  projects.  Under  this  provision,  the 
Secretary  may  require  tenant 
participation  whenever  a  project  owner 
must  obtain  HUD  approval  for  one  of 
the  following  actions:  (1)  Rent  increase; 
(2)  conversion  of  residential  rental  units 
to  nonresidential  use,  cooperative 
housing,  or  condominiums;  (3)  partial 
release  of  security;  or  (4)  major  physical 
alterations.  Tenant  participation 
includes  adequate  notice  of,  reasonable 
access  to  relevant  information  about, 
and  an  opportunity  to  comment  on  these 
actions.  These  comments  have  to  be 
taken  into  consideration  by  HUD  in 
making  approval  decisions. 

On  December  20, 1983,  the 
Department  published  a  proposed  rule 
for  public  comment  (at  48  FR  56232) 
which  would  implement  the  foregoing 
provisions  of  section  202.  Eleven 
organizations,  including  project  owners, 
housing  public  interest  groups,  legal 
services  organizations.  State  housing 
agencies,  real  estate  management  firms, 
and  an  association  of  professional 
property  managers,  submitted  written 
comments. 

Following  is  a  summary  of  comments 
received,  the  Department's  response  to 
them,  and  an  explanation  of  the  changes 
from  the  proposed  rule  incorporated  in 
the  final  rule. 

Tenant  Participation  in  General 

Several  commenters  questioned  the 
wisdom  of  having  tenant  participation 
requirements,  particularly  with  respect 
to  utility  conversions,  conversions  to 
commercial  use.  partial  release  of 
mortgage  security,  and  major  capital 
additions.  These  commenters 


questioned  whether  tenants  had  the 
experience  or  knowledge  to  comment 
effectively.  One  of  these  commenters 
contended  that  applying  tenant 
participation  procedures  to  partial 
release  of  security  constitutes  a 
violation  of  private  property  rights. 
Another  commenter  believed  that  the 
tenant  participation  process  would  lead 
to  harassment  of  owners  through 
litigation  or  by  tenant  organizations. 
This  commenter  questioned  the 
constitutionality  of  the  procedures,  since 
they  provided  no  appeal  rights.  These 
commenters  also  believed  that  the  net 
effect  of  these  procedures  would  simply 
be  to  increase  administrative  expenses. 
One  commenter  suggested  that  HUD, 
upon  receiving  an  owner's  request  for 
approval  of  certain  actions,  notify  the 
tenants,  receive  and  screen  the 
comments,  and  transmit  the  relevant 
comments  with  HUD's  appraisal  to  the 
owner  for  comment. 

The  Department  disagrees  with  these 
comments.  Questfons  concerning  the 
need  for  or  wisdom  of  tenant  review 
procedures  are  outside  the  scope  of  the 
rule,  since  they  question  the  underlying 
statutory  intent,  and  not  the  regulatory 
implementation  of  that  authority.  Tenant 
participation  procedures  are  not 
intended  to  create  an  adjudicatory 
system  with  an  appeal  process.  Rather, 
they  are  intended  to  provide  information 
to  assist  HUD  in  its  decision-making. 
While  tenants  may  not  have  technical 
expertise  in  managing  a  project,  they  do 
have  information  (not  the  least  of  which 
concerns  the  effect  of  the  proposed 
action  on  the  tenant  body)  that  can  be 
helpful  to  the  owner  in  deciding  to  seek 
HUD  approval  of  a  proposed  action  and 
to  HUD  in  determining  whether  to 
approve  the  action.  The  Department's 
experience  with  tenant  participation 
with  respect  to  requests  for  rent 
increases  does  not  support  the 
commenter's  contention  that  tenant 
participation  procedures  lead  to 
harassment  of  owners  by  tenants. 

Tenant  comment  on  whether  HUD 
should  approve  a  partial  release  of 
mortgage  security  does  not  constitute  a 
violation  of  private  property  rights.  The 
contractual  relationships  entered  into  by 
owners  under  the  programs  covered  by 
this  rule  are  not  purely  private 
transactions.  They  were  undertaken  to 
carry  out  Federal  housing  programs,  and 
the  right  of  HUD  to  protect  the 
Government's  interest  through 
approving  partial  releases  of  mortgage 
security  existed  from  the  inception  of 
the  contractual  relationships.  Section 
202  of  the  1978  Act,  as  amended,  and 
these  implementing  regulations  do  no 
impair  any  rights  under  these  contracts. 
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but  simply  give  tenants  living  in  the 
project  the  right  to  comment  on  actions 
that  may  affect  them.  HUD  is  not 
required  to  follow  tenant  comments. 
Rather,  it  must  take  these  comments  into 
consideration  in  reaching  a  decision. 
Decisions  concerning  partial  releases  of 
security  and  the  other  covered  actions 
are  based  on  consideration  of  all 
relevant  matters,  not  just  tenant 
comments. 

The  Department  does  not  believe  that 
this  rule  will  cause  any  significant 
increase  in  administrative  costs  to 
project  owners.  These  owners  already 
must  follow  tenant  participation 
procedures  for  rent  increases,  including 
rent  increases  triggered  by  conversion  to 
tenant-paid  utilities.  The  additional 
actions  that  require  tenant  participation 
should  occur  less  frequently  than 
requests  for  rent  increases.  An  owner- 
managed  tenant  participation  process  is 
more  efficient  than  a  HUD-managed 
process,  since  the  landlord-tenant 
relationship  is  between  the  owner  and 
the  tenant,  while  the  regulatory 
contractual  relationship  is  between 
HUD  and  the  owner.  Therefore,  it  is 
better  for  the  owner  to  take  tenant 
comment  into  consideration  in  making 
requests  for  HUD  approval. 

Applicability  of  Part  (§  245.10) 

State-Assisted,  Non-Insured  Projects 

Under  the  proposed  rule,  the  tenant 
participation  procedures  would  apply, 
as  they  had  under  24  CFR  Part  401 
(redesignated  24  CFR  Part  245,  Subpart 
D,  after  publication  of  the  proposed 
rule),  to  State-assisted,  non-insured 
projects  with  respect  to  rent  increases. 
The  proposed  rule  would  also  have 
extended  the  tenant  participation 
procedures  to  State-assisted,  non- 
insured  projects  with  respect  to  requests 
for  conversions  from  project-paid 
utilities  to  tenant-paid  utilities  and  for 
reductions  in  utility  allowances.  The 
preamble  to  the  proposed  rule  explained 
that  these  procedures  were  being 
applied  to  State-assisted,  non-insured 
projects  in  these  situations  because  such 
conversions  or  reductions  frequently 
result  in  increases  in  total  housing  costs 
for  project  tenants,  where  this  result  is 
likely  to  occur,  requests  for  approval  to 
convert  or  to  reduce  utility  allowances 
are  subject  to  Part  245.  Subpart  D. 

The  preamble  to  the  proposed  rule 
noted  that  the  Department  had    • 
submitted  authorization  legislation  to 
remove  State-assisted,  non-insured 
projects  from  the  coverage  of  section  202 
of  the  1978  Act.  The  preamble  also 
stated  the  Department's  intent  to  publish 
a  proposed  rule  concerning  extending 
coverage  of  these  tenant  participation 


requirements  to  State-assisted,  non- 
insured  projects  if  the  proposed 
legislation  was  not  enacted.  The 
preamble  to  two  other  rules  contained 
similar  statements.  The  first  was  a  final 
rule,  published  June  22, 1983  (48  FR 
28433),  that  implemented  subsections 
(b)(2)  and  (4)  of  section  202  of  the  1978 
Act,  which  concern  the  efforts  of  tenants 
to  obtain  assistance  and  to  organize, 
respectively.  That  final  rule  added  what 
are  now  Subparts  B  and  C  to  Part  245. 
The  second  was  a  final  rule,  published 
on  September  23, 1983  (48  FR  43310), 
that  implemented  that  part  of  subsection 
(b)(3)  of  section  202  of  the  1978  Act  that 
prohibits  leases  approved  by  HUD  in 
connection  with  the  covered  programs 
from  containing  unreasonable  terms  and 
conditions.  That  final  rule  did  not  affect 
Part  245,  but  rather  amended  particular 
program  regulations  in  24  CFR  Parts  215, 
221,  and  236. 

HUD's  legislative  amendment 
proposal  was  not  enacted.  Rather, 
section  217  of  the  Housing  and  Urban 
Rural-Recovery  Act  of  1983  (the  1983 
Act)  amended  section  201  of  the  1978 
Act  to  make  section  201  expressly 
applicable  to  State-assisted,  non-insured 
projects.  Because  section  202  defines  its 
coverage  by  reference  to  section  201,  the 
change  made  by  section  217  of  the  1983 
Act  applies  with  equal  force  to  section 
202. 

This  final  rule  is  intended  to 
implement  fully  section  217  of  the  1983 
Act  with  respect  to  the  applicability  of 
sections  202(b)  (1),  (2),  and  (4)  of  the 
1978  Act  to  State-assisted,  non-insured 
projects.  The  Department  plans  no 
further  rulemaking  for  these  provisions. 
HUD  will  implement  section  217  of  the 
1983  Act  with  respect  to  the 
applicability  of  section  202(b)(3)  of  the 
1978  Act  to  State-assisted,  non-insured 
projects  through  separate  rulemaking. 

The  final  rule  revises  §  245.10  to  add  a 
new  paragraph  (b)  which  was  not  in  the 
proposed  rule.  This  new  paragraph 
makes  Subparts  B  (tenant  organizations) 
and  Subpart  C  (efforts  to  obtain 
assistance]  applicable  to  State-assisted, 
non-insured  projects. 

The  final  rule  makes  no  change  from 
the  proposed  rule  with  respect  to  the 
applicability  of  the  tenant  participation 
requirements  to  State-assisted,  non- 
insured  projects.  Under  the  final  rule, 
the  tenant  participation  procedures 
continue  to  apply  to  State-assisted,  non- 
insured  projects  with  respect  to  a  rent 
increase,  and  a  conversion  from  project- 
paid  utilities  to  tenant-paid  utilities  and 
a  reduction  in  utility  allowances. 
Requests  for  rent  increases  require 
written  approval  from  HUD,  and  hence 
fall  within  the  scope  of  section  202(b)(1) 


the  1978  Act.  As  noted  below.  HUD  has 
treated  requests  for  conversions  to 
tenant-paid  utilities  and  reductions  in 
utility  allowances  as  equivalent  to 
requests  for  rent  increases. 

The  final  rule  does  not  extend  the 
tenant  participation  procedures  to  State- 
assisted,  non-insured  projects  with 
respect  to  (1)  conversion  of  residential 
rental  units  to  non-residential  use, 
cooperative  housing,  or  condominiums; 
(2)  a  partial  release  of  security;  or  (3)  a 
major  capital  addition.  These  actions  do 
not  require  HUD  approval  and  thus  do 
not  fall  within  the  scope  of  section 
202(b)(1)  of  the  1978  Act. 

The  Department  received  several 
comments  concerning  the  applicability 
of  the  proposed  rule  to  State-assisted, 
non-insured  projects.  One  State  agency 
commenter  objected  to  what  it 
perceived  to  be  an  unnecessary 
extension  of  tenant  participation 
procedures  to  State-assisted,  non- 
insured  projects.  Another  State  agency 
commenter  indicated  that,  while  it  did 
not  have  a  strong  objection  to  allowing 
tenant  comments  on  rent  increases  and 
on  conversion  from  central  to  individual 
metering,  it  believed  such  action  to  be 
contrary  to  the  concept  of  deregulation. 
A  third  State  agency  commenter 
expressed  agreement  with  extending 
tenant  participation  procedures  to 
conversion  to  tenant-paid  utilities  and  to 
reductions  in  utility  allowances,  since 
the  commenter  considered  these  actions 
equivalent  to  rent  increases.  It  also 
agreed  with  the  proposed  rule's 
omission  of  mandatory  tenant 
participation  procedures  for  the  other 
actions  listed  in  section  202.  The  two 
legal  service  commenters  urged  that, 
with  respect  to  State-assisted,  non- 
insured  projects,  the  tenant  participation 
requirements  be  applied  to  all  of  the 
actions  described  in  the  rule. 

HUD  disagrees  with  the  assertion  that 
providing  tenant  participation  for  those 
covered  actions  is  unnecessary.  The 
clear  statutory  intent  is  that  tenant 
participation  in  actions  requiring  written 
HUD  approval  is  important  and 
contributes  to  the  success  operation  of 
projects.  HUD  has  considered 
deregulation  and  in  the  interest  of 
furthering  the  principles  of  deregulation 
has.  in  general,  limited  tenant 
participation  procedures  to  the  actions 
specified  in  section  202(b)(1)  of  the  1978 
Act  that  require  written  HUD  approval. 
The  one  exception,  is  a  request  for 
conversion  to  tenant-paid  utilities  and 
reductions,  which  is  an  action  not 
specifically  mentioned  in  section 
202(b)(1).  It  is  included  as  a  covered 
action,  as  noted  above,  because  such 
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conversions  are  equivalent  to  requests 
for  rent  increases. 

Conversion  to  Section  8  Assistance 

Several  conunenters  urged  that  the 
final  rule  be  extended  to  apply  to 
projects  that  are  converted  from 
assistance  under  the  section  236  or  Rent 
Supplement  program  to  assistance  under 
the  section  8  program.  It  should  be  noted 
that  the  proposed  rule  would  have 
applied  the  tenant  participation 
requirements  to  a  project  in  which  the 
rental  assistance  payment  contract 
under  section  238  was  converted  to  a 
housing  assistance  payment  contract 
under  section  8,  since  the  project,  after 
conversion,  would  still  meet  the 
requirements  of  S  245.10(a)(1).  (The 
project  would  still  be  assisted  under 
section  236.  since  conversion  to  section 
8  does  not  affect  the  interest  reduction 
payment  contract  under  section  236.) 
The  proposed  rule,  however,  did  not 
provide  for  tenant  participation  in  a 
project  converted  from  the  Rent 
Supplement  program  to  the  section  8 
program. 

SecUon  217(b)(2)  of  the  1983  Act 
amended  section  201(c)(1)  of  the  1978 
Act  to  make  projects  that  are  converted 
from  section  236  or  Rent  Supplement 
assistance  to  section  8  assistance 
subject  to  section  202.  The  Department, 
therefore,  has  added  a  new 
i  245.10(a)(2)  (proposed  S  245.10(a)(2)  is 
now  §  245,10(a)(3))  to  make  rent 
supplement  assisted  projects  that  are 
converted  to  section  8  assistance  under 
24  CFR  Part  886.  Subpart  A  subject  to 
the  tenant  participation  procedures. 
Section  236-assisted  projects  in  which 
the  rental  assistance  payments  are 
converted  to  section  8  assistance  under 
24  CFR  Part  886.  subpart  A  remain 
subject  to  these  tenant  participation 
procedures  under  9  245.10(a)(1). 

Section  8-Assisted  Tenants 

Proposed  §  245.10(c)(2)  would  exclude 
tenants  residing  in  an  otherwise  covered 
project  who  are  receiving  section  8 
assistance  from  the  tenant  participation 
provisions  for  rent  increases  in  subpart 
D.  The  proposed  rule's  preamble 
explained  that  such  tenants  would  not 
be  affected  by  a  rent  increase  since  their 
rent  is  based  on  a  percentage  of  their 
income  and  does  not  increase  solely  as 
a  result  of  an  increase  in  the  unit  rent. 
Several  conunenters  urged  that  these 
tenants  be  provided  an  opportunity  to 
participate  in  rent  increase  requests. 
One  commenter  stated  that  section  8- 
assisted  tenants  may  ultimately  stop 
receiving  assistance  when  their  income 
rises  and  will,  at  that  time,  be  affected 
by  the  rent  increase.  Another 
commenter  stated  that  section  S-assisted 


tenants  could  be  affected  by  a  rent 
increase  if  the  basic  rents  exceed  the 
section  8  fair  market  rent  levels  for  the 
project  and  also  stated  that  input  from 
section  8-assisted  tenants  would  help 
HUD  assure  that  the  section  8  contract 
rents  remain  reasonable. 

HUD  is  not  persuaded  that  there  is  a 
need  to  include  in  the  rent  increase 
process  section  8  Certificate  Program 
tenants  who  reside  in  a  covered  project. 
Tenants  who  stop  receiving  section  8 
assistance  when  their  income  increases 
are  entitled  to  tenant  participation 
procedures  for  future  rent  increases. 
Section  8-assi8ted  tenants  who  will  only 
be  affected  by  a  rent  increase  through  a 
possible  future  increase  in  income  have 
their  interests  protected  by  the  fact  that 
other  tenants,  who  will  be  more 
immediately  affected  by  a  rent  increase, 
can  comment  Similarly,  HUD's  review 
of  a  rent  increase  request,  including 
comments  from  tenants  more 
immediately  affected  than  the  section  8- 
assisted  tenants,  provides  an  adequate 
mechanism  for  ensuring  that  section  8 
confract  rents  remain  reasonable.  The 
final  rule  adds  a  reference  to  24  CFR 
Part  882,  subparts  A  and  B  to  clarify  that 
in  S  245.10(d)(2)  the  exception  applies 
only  to  the  section  8  Certificate  Program 
tenants. 

Changes  in  HUD's  assistance 
payments  under  section  8  are  not 
affected  by  the  section  8  fair  market 
rents.  They  are  made  through  contract 
rent  adjustments.  HUD  has  revised  its 
procedures  so  that,  with  respect  to  a 
section  236  project,  the  confract  rents 
are  adjusted  by  the  amount  of  any 
increase  in  the  basic  rents  (the  minimum 
rent  a  tenant  must  pay).  Therefore, 
section  8-assisted  tenants  would  not  be 
affected  by  an  increase  in  basic  rents; 
HUD's  section  8  assistance  payment 
would  increase. 

With  the  exception  of  rent  increases, 
discussed  above,  the  tenant 
participation  procedures  under  the 
proposed  rule  would  have  applied  to 
section  8-as8isted  tenants  with  respect 
to  all  other  actions  covered  by  the  rule. 
The  proposed  rule,  however,  expressly 
asked  for  comment  on  whether  section 
8-assisted  tenants  should  be  excluded 
from  participation  regarding  requests  for 
approval  of  major  capital  additions, 
while  several  conunenters  questioned 
the  need  for  tenant  participation 
procedures  in  general,  no  commenter 
presented  any  argument  why  section  8- 
assisted  tenants  should  be  excluded 
from  participation  on  questions  of  major 
capital  additions.  The  final  rule  follows 
the  proposed  rule,  and  permits 
participation  by  section  8  tenants  on 
major  capital  additions  requests. 


Cooperatives 

Proposed  S  245.10(c)(1)  would  not 
apply  the  tenant  participation 
procedures  to  projects  that  are 
cooperative  housing  corporations  or 
associations.  The  preamble  to  the 
proposed  rule  explained  that  this 
exception  was  based  on  the  fact  that  the 
residents  collectively  own  the  project 
and  have  input  into  the  management 
and  operation  of  the  project  through 
election  of  board  members.  The  legal 
service  conunenters  urged  that  this 
exception  be  dropped.  One  of  these 
commenters  acknowledged  that  election 
of  board  members  gives  the  cooperative 
members  a  form  of  participation,  but 
stated  that  the  decisions  involved  were 
so  important  that  direct  participation  by 
the  cooperative  members  was  needed. 
Another  conunenter  questioned  the 
basis  in  fact  for  the  claim  that  the  right 
to  elect  board  members  provides 
adequate  access  to  decisionmaking  for 
cooperative  members.  This  commenter 
also  pointed  out  that  non-member 
residents  of  a  cooperative  would  have 
no  participation. 

The  Department  continues  to  believe 
that  the  more  appropriate  means  for 
assuring  tenant  participation  in  a 
cooperative  is  for  cooperative  members 
to  exercise  their  membership  rights.  The 
relative  number  of  non-member 
residents  is  low  (not  more  than  10 
percent  of  the  units  in  a  cooperative 
may  be  leased  to  non-member  tenants). 
Their  interests  are  protected  by  the  fact 
that  the  project  is  owned  by  persons 
who  are  similarly  situated.  Accordingly, 
HUD  does  not  believe  that  the  presence 
of  non-member  tenants  should  alter  the 
decision  to  rely  on  the  cooperative  itself 
as  the  forum  for  tenant  participation. 

Section  202    Elderly  or  Handicapped 
Projects. 

Under  the  proposed  rule,  subparts  D 
(rent  increases)  and  E  (utility 
conversions  and  reductions  in  utility 
allowances)  would  apply  to  all  section 
202  projects.  Subparts  B  (tenant 
organizations),  C  (efforts  to  obtain 
assistance),  F  (requests  for  approval  of 
conversions),  G  (partial  release  of 
mortgage  security),  and  H  (major  capital 
additions)  were  intended  to  apply  to  a 
section  202  project  for  the  elderiy  or 
handicapped  only  if  the  project  was 
assisted  under  the  Rent  Supplement 
Program.  (See  48  FR  56234.)  One 
commenter  urged  that  these 
requirements  be  extended  to  all  other 
section  202  projects.  The  commenter 
believed  that  uniform  treatment  of  all 
section  202  projects  would  be  beneficial 
and  would  also  reflect  the  legislative 
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purpose  that  tenants  can  contribute  to 
the  successful  operation  of  multifamily 
housing  projects. 

The  Department  has  not  adopted  this 
suggestion.  The  rule  applies  the  tenant 
participation  requirements  to  those 
programs  that  are  statutorily  covered 
under  section  202  of  the  1978  Act.  The 
section  202  direct  loan  program  for  the 
elderly  or  handicapped  is  not  itself  a 
statutorily  covered  program  under 
section  202  of  the  1978  Act.  Congress 
neither  included  this  program  in  the 
original  section  202  nor  in  its  1983 
amendment  (discussed  above),  which 
extended  coverage  to  rent  supplement 
projects  that  are  converted  to  section  8 
assistance.  The  final  rule,  consistent 
with  the  1983  amendment,  does  include 
section  202  projects  that  had  rent 
supplement  assistance  and  have  been 
converted  to  section  8  assistance  under 
Part  886,  subpart  A  of  this  title  (see 
§  245.10(a)(2)).  Section  245.10(a)(2)  also 
expressly  provides  that  subparts  B 
through  H  apply  to  section  202  projects 
that  are  assisted  under  the  Rent 
Supplement  Program. 

Both  the  proposed  rule  and  the  final 
rule  provide  for  tenant  participation  in 
all  section  202  elderly  or  handicapped 
projects  with  respect  to  requests  for  rent 
increases  and  for  requests  for  approval 
of  utility  conversion  or  reduction  in 
utility  allowances.  The  rule  continues 
the  previoBs  coverage  in  this  area 
because  it  is  not  HUD's  intent  to  narrow 
this  coverage  under  the  guise  of 
implementing  section  202.  This  broader 
coverage  is  not  required  by  section  202 
of  the  1978  Act. 

Retroactive  Application  of  Rule 

One  commenter  objected  to  the 
retroactive  application  of  the  tenant 
participation  procedures  to  projects 
currently  in  existence  and  to  owners 
who  had  no  opportunity  to  consider  the 
cost  of  such  procedures  before  they 
decided  to  participate  in  the  housing 
program.  Implementation  of  these  tenant 
participation  requirements  is  not  a 
retroactive  application  of  the  law.  No 
owner  is  being  asked  to  reprocess 
actions  completed  before  the  rule 
becomes  effective.  Rather,  the  rule  and 
the  statute  it  implements  consitute  a 
prospective  application  of  new 
requirements  to  parties  who  are  subject 
to  existing  contracts.  While  the 
Department  is  sensitive  to  project 
owners'  concerns  that  these 
requirements  may  cause  the  owner 
unanticipated  costs,  the  law  plainly 
permits  HUD  to  regulate  program 
participants  and  permits  Congress  to 
impose  additional  statutory 
requirements  on  them.  (See  Thorpe  v. 
Housing  Authority.  393  U.S.  268,  279 


(1969)  and  Federal  Housing 
Administration  v.  Darlington,  Inc.,  358 
U.S.  90,  91  (1958).) 

Notice 

One  legal  service  commenter 
suggested  that  all  notices  should 
indicate  that  the  proposed  request  may 
result  in  a  rent  increase,  whether  or  not 
such  an  increase  is  sought.  The 
Department  agrees  that  the  actions 
covered  by  the  rule  are  actions  that 
could  require  a  rent  increase  and  has 
amended  the  notice  provisions  to 
incorporate  this  suggestion.  (See 
§  §  245.510(e).  245.610(e)  and  245.710(e).) 

One  commenter  urged  that  HUD 
provide  standard  notices  for  all  covered 
actions — not  just  for  rent  increase.  As 
indicated  in  the  preamble  to  the 
proposed  rule  at  49  FR  56233,  HUD 
believes  that  owners  should  be  allowed 
to  develop  their  own  notice  formats.  The 
final  rule  is  the  same  as  the  proposed 
rule  on  this  issue. 

Another  commenter  stated  that  the 
prescribed  notice  to  tenants  for  a  rent 
increase  was  too  complex  to  be  truly 
informative  to  the  majority  of  low- 
income  tenants  and  provided  an 
alternative  format.  The  Department,  as 
the  proposed  rule  indicated,  left  the  rent 
increase  or  decrease  format  in  place 
only  because  project  owners  and 
tenants  are  familiar  with  it.  The  final 
rule  retains  the  same  notice  format. 
Owners,  as  before,  may  adopt  their  own 
equivalent  notice  formats. 

The  proposed  rule  would  provide  for 
30  days  notice  to  tenants  of  a  request  for 
approval  of  one  of  the  covered  actions. 
It  also  would  provide  tenants  a  period  of 
15  days  from  date  of  service  of  a  notice 
of  a  material  change  in  the  original 
request.  (Proposed  §§  245.310(a), 
245.420(c),  245.520(c),  245.620(c).  and 
245.720(c).)  Under  this  procedure,  the  30- 
day  comment  period  would  be  extended 
only  if  the  notice  of  the  material  change 
were  served  within  the  last  15  days  of 
the  original  conunents  period.  One 
commenter  requested  that  a  material 
change  in  the  request  trigger  automatic 
15-day  extension  of  the  comment  period. 

The  Department  has  not  adopted  this 
recommendation.  It  believes  that  the 
procedure  as  set  out  in  the  proposed  rule 
strikes  a  fair  balance  between  a  tenant's 
need  for  time  to  consider  the  new 
material  and  an  owner's  need  for 
prompt  consideration  of  its  request.  It 
should  be  noted  that  the  rent  increase 
procedures,  which  have  been  in  effect 
since  1975,  provided  a  five-day 
extension  only  if  there  were  materials 
submitted  in  suppor^f  the  request  that 
were  not  available  to  tenants  during  the 
first  25  days  of  the  comment  period. 


One  commenter  recommended  that  for 
those  actions  requiring  a  substantial 
expenditure  of  funds  before 
implementation,  the  notice  to  tenants 
informing  them  of  HUD's  decision 
should  provide  that  the  owner  will  not 
undertake  the  approved  action  until  the 
required  period  has  expired.  This 
commenter  noted  that  proposed 
§§  245.510(e)  and  245.410(e).  concerning 
utility  meter  conversions  and 
condominium  or  cooperative 
conversions,  respectively,  were  not  as 
clearly  stated  as  was  proposed 
{  245.710(e)  concerning  major  capital 
additions.  The  Department  agrees  and 
has  clarified  these  two  sections,  which 
are  55  245.510(f)  and  245.410(e)  in  the 
final  rule. 

A  commenter  requested  that  any 
notice  to  tenants  of  an  owner's  intention 
to  submit  a  request  to  HUD  for  approval 
of  a  covered  action  not  only  notify 
tenants  of  their  right  to  seek  counsel  (as 
the  proposed  rule  would  require)  but 
also  list  the  name,  address  and  phone 
number  of  the  local  legal  assistance 
office.  The  commenter  referred  to 
Ressler  v.  Landrieu.  692  F.2d  1212, 1220 
(9th  Cir.  1982).  The  Court  of  Appeals  in 
Ressler  held  that  due  process  required  a 
project  owner  to  supply  legal  services 
information  to  a  rejected  applicant  who 
was  seeking  section  8-assisted  tenancy. 
The  Department  does  not  believe  that 
there  is  a  need  to  impose  an  obligation 
on  project  owners  to  provide  legal 
services  information  to  the  tenant  body 
affected  by  this  rule  as  there  is  to 
provide  such  information  to  an 
individual  applicant.  An  individual 
applicant  for  assisted  admission  is  far 
more  likely  to  need  assistance  in 
locating  counsel  than  are  a  group  of 
tenants  residing  in  a  project  most  of 
whom  have  telephones  and  telephone 
directories. 

Two  commenters  questioned  the 
adequacy  of  the  service  of  notice  set  out 
in  proposed  5  245.15,  which  would 
provide  that  notice  be  served  either  by 
delivery  (either  directly  or  by  mail)  or 
by  posting.  These  commenters  requested 
that  service  be  effected  by  both  delivery 
and  posting.  One  of  these  commenters 
also  recommended  that  if  delivery  is 
made  in  person,  a  receipt  should  be 
obtained  from  the  tenant.  The 
Department  believes  that  posting  may 
not  provide  adequate  notice  in  projects 
with  more  than  a  few  common 
entrances,  and  has  revised  5  245.15  to 
require  in  general  that  notice  be 
delivered,  except  in  high-rise  projects 
where  notice  may  be  delivered  or 
posted.  The  Department  does  not 
believe  that  a  receipt  requirement  is 
necessary.  The  purpose  of  the  tenant 


32400         Federal  Register  /  Vol.  50.  No.  155  /  Monday.  August  12.  1985  /  Rules  and  Regulations 


participation  procedures  is  to  seek 
comment  from  tenants  to  assist  HUD  in 
making  more  informed  decisions,  not  to 
initiate  any  form  of  adverse  action 
against  an  individual  tenant.  Proof  of 
service,  therefore,  is  not  considered 
necessary  to  preserve  legal  rights. 

A  commenfer  stated  that  there  are 
certain  instances  when  the  notice  of  the 
decision  should  provide  more  than  30 
days  notice.  The  commenter  noted  that 
displacement  could  result  from  a 
conversion  of  residential  units  to 
commercial  use  or  from  conversion  to 
cooperative  or  condominium  use.  The 
commenter  recommended  that  displaced 
tenants  be  given,  at  a  minimum,  six 
months  notice  that  they  will  be  expected 
to  vacate.  The  Department  does  not 
agree  that  the  30-day  period  in  the 
notice  of  decision  should  vary 
depending  on  whether  the  decision  can 
form  the  basis  for  a  termination  of 
tenancy.  The  rights  of  a  tenant  whose 
lease  is  being  terminated  are  governed 
by  24€FR  Part  247— Evictions  from 
Certain  Subsidized  and  HUD-Owned 
Projects.  Subject  to  the  exception  in 
§  247.5  for  substantial  rehabilitation  and 
demolition,  under  S  247.4(c).  a  notice  of 
termination  for  cause  may  be  effective 
only  at  the  end  of  the  lease  term  but  in 
no  case  earlier  than  30  days  after  receipt 
of  the  tenant  notice. 

Relocation 

Proposed  S  245.515{a)(l)(v)  would 
require  the  owner  to  pay  all  relocation 
costs  required  by  HUD  for  tenants  who 
must  vacate  as  a  result  of  a  conversion 
of  residential  rental  units  to  non- 
residential use.  A  commenter  contended 
that  owners  should  be  required  to  pay 
relocation  costs  any  time  the  approved 
conversion  results  in  tenant 
displacement. 

The  Department  does  not  believe  that 
there  is  a  need  to  require  relocation 
payments  when  a  project  is  converted  to 
a  cooperative,  since  such  conversion 
would  not  terminate  the  rental  subsidy 
being  provided  to  lower  income  tenants. 

The  Department  is  preparing  proposed 
regulations  to  implement  section  250  of 
the  National  Housing  Act.  which  was 
added  by  section  433  of  the  1983  Act. 
Section  250  establishes  certain 
conditions  upon  HUD  approval  of  an 
owner's  prepayment  of  a  mortgage.  One 
of  the  conditions  imposed  by  section  250 
is  that  the  owner  have  a  plan  for 
providing  relocation  assistance  to  any 
lower  income  tenant  who  will  be 
displaced  as  a  result  of  the  prepayment 
and  withdrawal  of  the  prr  '3cX  from  the 
program.  Since  conversion  to 
condominium  will  require  prepayment  of 
the  existing  mortgage,  condominium 
conversion  of  projects  with  respect  to 


insured  or  Secretary-held  mortgages  will 
be  covered  by  the  rule  implementing 
section  250. 

Rent  Increase  Procedures 

One  commenter  suggested  that  the 
regulation  state  that  HUD  has  authority 
to  initiate  a  rent  decrease.  This 
commenter  also  wanted  a  decrease  to 
be  effective  immediately  with  delivery 
of  the  notice  to  tenants  for  comments. 
HUD  does  not  believe  there  is  any  need 
to  revise  this  rule  to  refer  to  HUD- 
initiated  rent  decreases.  The 
Department's  statutory  authority  to 
initiate  a  rent  decrease  has  been 
judicially  sustained  in  Beck  Park  Apts. 
v.  HUD.  695  F.  2d  366  (9th  Cir.  1982).  The 
Beck  Park  rent  decrease  was  in 
response  to  the  State-wide  decrease  in 
real  property  taxes  caused  by  the 
passage  of  Proposition  13  in  California. 
In  the  Beck  Park  rent  decrease,  HUD 
requested  project  owners  in  California 
to  initiate  rent  increase  requests  so  that 
decreases  caused  by  lower  taxes  could 
be  measured  against  current  operating 
cost  information,  and  to  obtain  tenant 
input.  This  authority  to  initiate  a  rent 
decrease  needs  to  be  used  rarely,  both 
because  of  the  historic  tendency  of 
project  costs  to  increase  over  time  and 
because  the  Department  has 
requirements  covering  the  use  of  surplus 
cash  that  may  be  generated  by  projects. 

The  Department  also  believes  that  a 
rent  decrease  should  not  be 
implemented  until  the  process  for 
determining  the  amount  of  the  decrease 
is  completed.  As  the  Beck  Park  decrease 
indicates,  a  rent  decrease  is  not  simply  a 
pass  through  of.  for  example,  a  tax 
reduction.  It  requires  consideration  of 
other  costs.  The  actual  amount  of  a 
potential  rent  decrease,  therefore,  would 
not  be  known  at  the  time  that  tenants 
were  notified  of  a  potential  rent 
decrease. 

Section  245.330(c)(3)  has  been  revised 
to  make  it  clear  that  the  State  or  local 
agency  is  certifying  that  the  mortgagor 
has  complied  with  requirements  of  this 
subpart  and  not  that  the  State  or  local 
agency,  itself,  has  carried  out  the 
requirements  imposed  on  the  mortgagor. 
In  addition,  S  245.330(d)  has  been 
revised  to  make  it  clear  that  it  is  the 
final  disposition  of  the  mortgagor's 
request  that  is  referred  to  and  not  an 
agency's  initial  determination  to 
approve  a  request.  The  final  disposition 
is  either  the  agency's  determination  to 
disapprove  the  mortgagor's  request  or 
HUD's  determination  following  its 
review  of  an  agency's. 

Rent  Increase  Submissions 

The  final  rule  adds  an  alternative  set 
of  documents  to  be  submitted  by  the 


mortgagor  to  support  a  request  for  a  rent 
increase.  The  proposed  rule  contained 
the  same  submission  requirements  as 
are  in  the  existing  regulations,  which 
require  submission  of  Form  HUD  92410, 
annual  Statement  of  Profit  and  Loss.  The 
Department  amended  its  program 
regulations  to  determine  rent  increases 
based  in  part  on  audited  operating  costs, 
but  taking  into  consideration  reasonably 
anticipated  increases  in  operating  costs 
that  will  occur  within  12  months  of  the 
date  of  filing  of  the  rent  adjustment 
applications.  (See  24  CFR  207.19(e)(2) 
"Rent  adjustments".)  The  Department 
has  developed  submission  requirements 
that  contain  information  necessary  to 
implement  this  so-called  forward- 
budgeted  method.  Section  245.315  has 
been  revised  to  add  a  new  §  245.315(b) 
which  contains  these  submission 
requirements.  A  new  §  245.315(a)  retains 
the  submission  requirements  based  on 
the  Profit  and  Loss  Statement,  since  the 
Department  has  not  fully  implemented 
the  change  to  the  forward-budgeted 
method.  Ultimately,  the  Profit  and  Loss 
Statement  method  will  be  completely 
phased  out.  The  rule  authorizes  the  local 
HUD  office  to  specify  which  method  the 
mortgagor  should  follow.  This  revision 
does  not  alter  the  tenants'  right  to 
comment.  (See  §  245.320.) 

Utility  Conversions  and  Allowances 

One  commenter  recommended  that 
Subpart  E  set  forth  the  standard  for 
establishing  utility  allowances  and 
indicated  that  the  allowances  for 
individually  metered  projects  should  be 
set  at  actual  avarage  consumption  for 
units  by  bedroom  size. 

The  Department  has  not  included 
utility  allowance  standards  in  this  rule, 
which  is  primarily  a  procedural  rule  for 
obtaining  tenant  participation.  The 
Department  is  preparing  handbook 
quidance  for  determining  utility 
allowance.  While  allowances  may  be 
based  on  actual  average  consumption, 
they  may  also  be  derived  from  utility 
company  data  or  from  a  combination  of 
these  two  methods. 

One  commenter  urged  that  the 
regulation  require  at  least  annual 
adjustment  in  utility  allowances.  HUD 
currently  performs  annual  reviews  of 
utility  rates  and  requires  that  the 
allowance  be  adjusted  if  necessary. 

Another  commenter  stated  that 
approval  of  a  conversion  to  individual 
metering  should  be  conditioned  on  the 
owner's  documenting  that  all  affected 
units  are  insulated,  weatherstripped. 
and  generally  energy  efficient.  While  the 
Department  agrees  that  such  energy 
saving  actions  are  desirable,  it  does  not 
believe  that  conversion  to  individual 
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metering  should  l>e  conditioned  on 
taking  these  other  actions,  which 
without  some  form  of  financial 
assistance  may  be  beyond  the  abihty  of 
the  project  to  absorb  without  a 
corresponding  rent  increase. 

A  commenter  recommended  that 
tenants  be  given  an  opportunity  to 
comment  when  utility  allowances  are 
increased  as  well  as  when  they  are 
decreased.  The  Department  has  not 
provided  tenant  participation 
procedures  for  utility  allowance 
increases  because  increases  are  based 
only  on  increases  in  utility  rates — a 
readily  ascertainable  factual 
determination  nor  requiring  tenant 
participation. 

The  final  rule  removes  proposed 
§  245.415(a](ii].  This  provision  would 
have  required  the  mortgagor  to  send 
HUD  a  copy  of  the  proposed  lease,  as 
revised,  to  indicate  those  utilities  which 
are  to  be  paid  for  by  the  tenants,  as  part 
of  the  mortgagor's  request  for  approval 
of  a  utility  conversion.  This  provision  is 
unnecessary  since  mortgagors  are 
required  to  use  a  HUD-approved  model 
lease  and  HUD  will  provide  a  model 
addendum  for  use  when  a  project  is 
converted  to  tenant-paid  utilities. 

Section  245.435(a}(3]  has  been  revised 
to  make  it  clear  that  the  State  or  local 
agency  is  certifying  that  the  mortgagor 
has  complied  with  requirements  of  this 
subpart  and  not  that  the  State  of  local 
agency,  itself,  has  carried  out  the 
requirements  imposed  or  the  mortgagor. 
In  addition,  §  245.435(d)  has  been 
revised  to  make  it  clear  that  it  is  the 
final  disposition  of  the  mortgagor's 
request  that  is  referred  to  and  not  an 
agency's  intital  determination  to 
approve  a  request.  The  final  disposition 
is  either  the  agency's  determination  to 
disapprove  the  mortgagor's  request  of 
HUD's  determination  following  its 
review  of  an  agency's. 

Conversion  of  Rental  Units  to  Another 
Purpose 

A  commenter  recommended  that 
tenant  comment  be  sought  for  any 
conversion  of  residential  rental  units  to 
another  purpose,  not  only  to  commercial 
space  or  to  condominium  units  or  the 
transfer  of  the  project  to  a  cooperative. 
The  Department  agrees  that  the 
proposed  rule  was  too  narrowly  drafted 
and,  accordingly,  has  revised  §  245.505 
to  apply  to  any  change  from  use  or 
transfer  to  cooperative  ownership  and 
have  replaced  the  term  "commercial 
space"  with  "non-residential  use" 
throughout  Subpart  F. 

A  commenter  stated  that  HUD  should 
require  the  owner  to  submit  a  list  of  the 
units  that  will  be  converted,  together 
with  information  as  to  whether  the  units 


are  occupied  or  vacant  and,  if  vacant, 
the  date  they  were  vacated.  The 
Department  agrees  that  information  on 
the  occupancy  of  the  affected  units 
would  be  helpful  in  deciding  whether  to 
approve  the  proposed  conversion  but 
does  not  believe  that  the  date  the  unit 
was  vacated  is  needed.  Section 
245.515(a](l](ii]  and  added 
S  245.515(a)(3](iii)  accordingly. 

One  commenter  wanted  specific 
standards  set  out  in  the  rule  to  be  used 
by  HUD  in  determining  whether  to 
approve  a  request  to  convert  residential 
units  to  another  use.  This  commenter 
suggested  the  following  standards: 
Approval  to  other  types  of  dwelling 
units  contingent  upon  units  remaining 
affordable  (within  28-30  percent  of 
adjusted  income)  to  lower  and  very  low- 
income  tenants;  no  conversion  to 
cooperative  or  condominium  form  of 
ownership  without  85  percent  of  the 
tenants  expressing  a  desire  to  purchase; 
and  no  conversion  to  commercial  use  if 
there  is  a  need  for  low-income  housing. 

The  Department  believes  that  it  is  not 
desirable  to  establish  specific  standards 
for  this  type  of  determination.  These  are 
highly  discretionary  decisions  that 
frequently  involve  weighting  competing 
considerations.  For  example,  while  it  is 
true  that  in  general  units  should  not  be 
converted  to  commercial  use  if  there  is  a 
need  for  lower  income  housing,  the  lack 
of  convenient  commercial  use  may 
create  a  hardship  for  the  lower  income 
tenants  in  the  project,  the  alleviation  of 
which  would  justify  relocating  some 
tenants.  The  Department  believes  that 
each  proposed  conversion  (a  relatively 
small  percentage  of  the  projects  subject 
to  Part  245)  must  be  considered  on  its 
own  merits. 

Major  Alterations 

Proposed  Subpart  H  would  apply 
tenant  participation  procedures  to 
requests  for  HUD  approval  of  major 
capital  additions  to  the  project.  One 
commenter  pointed  out  that  the 
statutory  term  "major  physical 
alterations"  is  more  inclusive  than  is 
"major  capital  additions"  as  defined  in 
the  proposed  rule,  noting  that  it  would 
include  modifications  in  units  that 
changed  the  number  of  bedrooms.  The 
Department  agrees  and  has  revised  the 
definition  of  "major  capital  additions"  in 
§  245.705(b)  to  include  capital 
improvements  that  result  in  a  change  in 
the  total  number  of  bedrooms  in  the 
project.  The  rule  retains  the  limitation 
that  upgrading  or  replacing  existing 
capital  components  does  not  constitute 
a  major  physical  alteration.  The 
Department  believes  that  it  would  be 
counterproductive  to  provide  tenant 
participation  with  respect  to  the  repair 


or  replacement  of  existing  components 
such  as  a  routes  and  heating  and  air 
conditioning  systems,  therefore,  has 
limited  tenant  participation  to  items  that 
constitute  major  capital  additions. 

Other  Matters 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  enviroment  has  been 
made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50.  which 
implements  section  102(2)  (C)  of  the 
National  Environmental  Policy  Act  of 
1969.  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  during  regular  business  hours 
in  the  Office  of  the  Rules  Docket  Clerk 
at  the  address  set  forth  above. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291  on  Federal 
Regulation  issued  by  the  President  on 
February  17, 1981.  An  analysis  of  the 
rule  indicates  that  it  does  not:  (1)  Have 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  of  prices  for 
consumers,  individual  industries. 
Federal.  State  or  local  govenunent 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Under  5  U.S.C.  605(b)  (the  Regulatory 
Flexibility  Act),  the  undersigned  hereby 
certifies  that  this  rule  does  not  have  a 
significant  econimic  impact  on  a 
substantial  number  of  small  entities. 
While  the  expanded  tenant  participation 
requirements  proposed  by  this  rule  may 
result  in  an  increase  in  costs  to  project 
owners,  some  of  whom  constitute  small 
entities,  we  do  not  believe  that  the 
economic  impact  on  those  entities  will 
be  significant. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  for  the 
programs  affected  by  this  rule  are  14.103 
and  14.144. 

This  rule  is  listed  at  49  FR  41711  as 
item  number  95  under  the  Department's 
Semiannual  Agenda  of  Regulations 
published  on  October  22. 1984  (49  FR 
41684),  under  Executive  Order  12291  and 
the  Regulatory  Flexibility  Act. 

Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L.  86-511)  and  have  been  assigned  OMB 
control  numbers  2502-0310  and  2502- 
0324. 
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List  of  Subjects  in  24  CFR  Part  243 

Housing,  Loan  programs:  housing  and 
urban  development.  Low  and  moderate 
income  housing.  Mortgages,  Projects, 
Rent  control.  Rent  subsidies,  Utilities. 

PART  245— TENANT  PARTICIPATION 
IN  MULTIFAMILY  HOUSING  PROJECTS 

Accordingly,  HUD  amends  24  CFR 
Part  245  as  follows: 

1.  The  authority  citation  for  Part  245  is 
revised  to  read  as  follows: 

Authority:  Sec.  202,  Housing  and 
Community  Development  Amendments  of 
1978  (12  U.S.C.  1715Z-16):  sec.  7(d). 
Department  of  HUD  Act  (42  U.S.C.  3535(d)). 

2.  By  revising  the  table  of  contents  for 
Subparts  A  through  D  to  read  as  follows: 

Subpart  A— General  Provisions 

Sec. 

245.5    Purpose. 

245.10    Applicability  of  part. 

245.15    Notice  to  tenants. 

Sut>par1  B— Tenant  Organizations 

245.105    Organizations  and  efforts  to 

organize. 
245.110    Meeting  space. 

Subpart  0— Efforts  to  Obtain  Assistance 

245.205    Efforts  to  obtain  assistance. 
245.210    Availability  of  information. 

Subpart  D— Procedures  for  Requesting 
Approval  of  an  increase  in  IMaximum 
Permissible  Rents 

245.305  Applicability  of  subpart. 

245.310  Notice  to  tenants. 

245.315  Materials  to  be  submitted  to  HUD. 

245.320  Request  for  increase. 

245.325  Notification  of  action  on  request  for 

increase. 

245.330  Non-insured  projects. 

3.  By  adding  entries  for  new  Subparts 
E  through  H  to  the  table  of  contents,  to 
fead  as  follows: 

Subpart  E— Procedures  for  Requesting 
Approval  of  a  Conversion  From  Project- 
Paid  Utilities  to  Tenant-Paid  Utilities  or  of  a 
Reduction  in  Tenant  Utility  Allowances 

245.405    Applicability  of  subpart. 

245.410    Notice  to  tenants. 

245.415    Initial  submission  of  materials  to 

HUD. 
245.420    Rights  of  tenants  to  participate. 
245.425    Submission  of  request  for  approval 

to  HUD. 
245.430    Decision  on  request  for  approval. 
245.435    Non-insured  projects. 

Subpart  F— Procedures  for  Requesting 
Approval  of  a  Conversion  of  Residential 
Units  to  a  Non-Residential  Use.  or  to 
Cooperative  Housing  or  Condominiums 

245.505    Applicability  of  subpart. 

245.510    Notice  to  tenants. 

245.515    Initial  submission  of  materials  to 

HUD. 
245.520    Rights  of  tenants  to  participate. 


245.525    Submission  of  request  for  approval 

to  HUD. 
245.530    Decision  on  request  for  approval. 

Subpart  G — Procedures  for  Requesting 
Approval  of  a  Partial  Release  of  IMortgage 
Security 

245.605    Applicability  of  subpart. 

245.610    Notice  to  tenants. 

245.615    Initial  submission  of  materials  to 

HUD. 
245.620    Rights  of  tenants  to  participate. 
245.625    Submission  of  request  for  approval 

to  HUD. 
245.630    Decision  on  request  approval. 

Subpart  H — Procedure  for  Requesting 
Approval  for  l«ajor  Capital  Additions 

245.705    Applicability  of  subpart. 

245.710    Notice  to  tenants. 

245.715    Initial  submission  of  materials  to 

HUD. 
245.720    Rights  of  tenants  to  participate. 
245.725    Submission  of  request  for  approval 

to  HUD. 
245.730    Decision  on  request  for  approval. 
4.  By  revising  Subpart  A  to  read  as 
follows: 

Subpart  A— General  Provisions 

§  24S.5    Purpose. 

The  purpose  of  this  part  is  to 
recognize  the  importance  and  benefits  of 
cooperation  and  participation  of  tenants 
in  creating  a  suitable  living  environment 
in  multifamily  housing  projects  and  in 
contributing  to  the  successful  operation 
of  such  projects,  including  their  good 
physical  condition,  proper  maintenance, 
security,  energy  efficiency,  and  control 
of  operating  costs. 

§  245.10    Applicability  of  part 

(a)  Except  as  provided  in  paragraph 
(d)  of  this  section,  the  requirements  of 
Subparts  B  through  H  of  this  part  apply 
to  mortgagors  of  multifamily  housing 
projects  which: 

(1)  Have  mortgages  that  have  received 
final  endorsement  on  behalf  of  the 
Secretary  and  are  insured  under  the 
National  Housing  Act,  or  held  by  the 
Secretary,  and  that  are  assisted  under 
section  236  or  the  proviso  of  section 
221(d)(5)  of  the  National  Housing  Act,  or 
under  section  101  of  the  Housing  and 
Urban  Development  Act  of  1965; 

(2)  Have  direct  mortage  loans  from 
HUD  at  below-market  interest  rates 
under  section  202  of  the  Housing  Act  of 
1959  that  are  assisted  under  section  101 
of  the  Housing  and  Urban  Development 
Act  of  1965  or  that  are  assisted  under 
Part  886.  Subpat  A  of  this  title,  following 
conversion  to  such  assistance  from 
under  section  101  of  the  Housing  and 
Urban  Development  Act  of  1965; 

(3)  Have  mortgages  that  have  received 
final  endorsement  on  behalf  of  the 
Secretary  and  are  assisted  under  Part 
886.  Subpart  A  of  this  title,  following 


conversion  to  such  assistance  from 
assistance  under  section  101  of  the 
Housing  and  Urban  Development  Act  of 
1965;  or 

(4)  Were  assisted  under  the  above 
programs  before  acquisition  by  the 
Secretary  and  sold  by  the  Secretary 
subject  to  a  mortgage  insured  or  held  by 
the  Secretary  and  an  agreement  to 
maintain  the  low-  and  moderate-  income 
character  of  the  project. 

(b)  Except  as  provided  in  paragraph 
(d)  of  this  section,  the  requirements  of 
subparts  B  and  C  of  this  part  apply,  in 
addition  to  the  mortgagors  described  in 
paragraph  (a)  of  this  section,  to 
mortgagors  of  multifamily  housing 
projects  which  receive  assistance  under 
section  236  of  the  National  Housing  Act 
or  section  101  of  the  Housing  and  Urban 
Development  Act  of  1965  administered 
through  a  State  or  local  housing  finance 
agency,  but  which  do  not  have 
mortgages  insured  under  the  National 
Housing  Act  or  held  by  the  Secretary. 

(c)  Except  as  provided  in  paragraph 
(d)  of  this  section,  the  requirements  of 
subparts  D  and  E  of  this  part  apply,  in 
addition  to  the  mortgagors  described  in 
paragraph  (a)  of  this  section,  to 
mortgagors  of  multifamily  housing 
projects  which: 

(1)  Receive  assistance  under  section 
236  of  the  National  Housing  Act  or 
section  101  of  the  Housing  and  Urban 
Development  Act  of  1965  administered 
through  a  State  or  local  housing  finance 
agency,  but  which  do  not  have 
mortgages  insured  under  the  National 
Housing  Act  or  held  by  the  Secretary;  or 

(2)  Have  direct  mortgage  loans  from 
HUD  at  below-market  interest  rates 
under  section  202  of  the  Housing  Act  of 
1959. 

(d)(1)  The  requirements  of  subpart  B 
and  of  subparts  D  through  H  do  not 
apply  to  any  mortgagor  which  is  a 
cooperative  housing  corporation  or 
association. 

(2)  The  requirements  of  subpart  D  do 
not  apply  with  respect  to  any  tenant  of  a 
multifamily  project  who  is  receiving 
housing  assistance  payments  under 
section  8  of  the  United  States  Housing 
Act  of  1937,  pursuant  to  Part  882. 
Subparts  A  and  B  of  this  title. 

§245.15    Notice  to  tenants. 

(a)  Whenever  a  mortgagor  is  required 
under  Subparts  D  through  H  of  this  part 
to  serve  notice  on  the  tenants  of  a 
project,  the  notice  must  be  served  by 
delivery,  except,  for  a  high-rise  project, 
the  notice  may  be  served  either  by 
delivery  or  by  posting.  If  service  is  made 
by  delivery,  a  copy  of  the  notice  must  be 
delivered  directly  to  each  unit  in  the 
project  or  mailed  to  each  tenant.  If 
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service  is  made  by  posting,  the  notice 
must  be  posted  in  at  least  three 
conspicuous  places  within  each  building 
in  which  the  affected  dwelling  units  are 
located  and,  during  any  prescribed 
tenant  period,  in  a  conspicuous  place  at 
the  address  stated  in  the  notice  where 
the  materials  in  support  of  the 
mortgagor's  proposed  action  are  to  be 
made  available  for  inspection  and 
copying.  Posted  notices  must  be 
maintained  intact  and  in  legible  form 
during  any  prescribed  notice  period. 

(b)  For  purposes  of  computing  time 
periods  following  service  of  notice, 
service  is  effected,  in  the  case  of  service 
by  delivery,  when  all  notices  have  been 
delivered  or  mailed  and,  in  the  case  of 
service  by  posting,  when  all  notices 
have  been  initially  posted. 

5.  In  Subpart  B,  by  removing  §  245.12 
and  redesignating  §  245.10  and  S  245.11 
as  §  245.105  and  §  245.110,  respectively. 
In  Subpart  C  by  redesignating  §  245.20 


and  §  245.21  as  §  245.205  and  §  245.210, 
respectively. 

6.  By  revising  Subpart  D  and  adding 
Subparts  E  through  H,  to  read  as 
follows: 

Subpart  D — Procedures  for 
Requesting  Approval  of  an  Increase  In 
Maxinrtum  Permissible  Rents 

S  245.305    Applicabiitty  of  subpart 

(a)  The  requirements  of  this  subpart 
apply  to  any  request  by  a  mortgagor,  as 
provided  by  §  245.10.  for  HUD  approval 
of  an  increase  in  maximum  permissible 
rents. 

(b)  For  purposes  of  this  subpart,  an 
increase  in  utility  charges  paid  directly 
by  the  tenant  does  not  constitute  an 
increase  in  rents. 

§245.310    Notice  to  tenants. 

(a)  At  least  30  days  before  submitting 
a  request  to  HUD  for  approval  of  an 


increase  in  maximum  permissible  rents, 
the  mortgagor  must  notify  the  tenants  of 
the  proposed  rent  increase.  Copies  of 
the  notice  must  be  served  on  the  tenants 
as  provided  in  S  245.15.  The  notice  must 
contain  the  following  information  in  the 
following  format  or  an  equivalent 
format: 

Notice  to  Tenants  of  Intention  To  Submit  a 
Request  to  HUD  for  Approval  of  an  Increase 
in  Maximum  Permissiblie  Rents 

Date  of  Notice 

Take  notice  that  on  [date]  we  plan  to 
submit  a  request  for  approval  of  an  increase 
in  the  maximum  permissible  rents  for  (name 
of  apartment  complex]  to  the  United  States 
Department  of  Housing  and  Urban 
Development  (HUD).  The  proposed  increase 
is  needed  for  the  following  reasons: 

1. 

2. 

3. 

The  rent  increases  for  which  we  have 
requested  approval  are: 


B6drooms 

Present  rent  ■ 

Proposed  increaae  ■ 

Propoaed  ram  ■ 

BftSiC 

Basic 

Miftial 

Baac 

MafM 

5 

S -_. 

J.       _    .. 

s 

$ 

0 

1 •                                        '   " 

2 . 

3 

4 

.o.J-^'J',?*  <=oJ;J™»  'o'  «»sjc  and  marttet  rent  should  t>a  used  only  lor  projects  assisted  under  sec.  236  cf  the  National  Housing  Act  tn  add-on.  ■<  prowcts  with 
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more  ttian  1  type  of 


A  copy  of  the  materials  that  we  are 
submitting  to  HUD  in  support  of  our  request 
will  be  available  during  normal  business 
hours  at  (address)  for  a  period  of  30  days 
from  the  date  of  service  of  this  notice  for 
inspection  and  copying  by  tenants  of  (name 
of  apartment  complex]  and,  if  the  tenants 
wish,  by  legal  or  other  representatives  acting 
for  them  individually  or  as  a  group. 

During  a  period  of  30  days  from  the  date  of 
service  of  this  notice,  tenants  of  (name  of 
apartment  complex]  may  submit  written 
comments  on  the  proposed  rent  increase  to  us 
at  (address].  Tenant  representatives  may 
assist  tenants  in  preparing  those  comments. 
(If,  at  HUD's  request  or  otherwise ,  we  make 
any  material  change  during  the  comment 
period  in  the  materials  available  for 
inspection  and  copying,  we  will  notify  the 
tenants  of  the  change  or  changes,  and  the 
tenants  will  have  a  period  of  15  days  from  the 
date  of  service  of  this  additional  notice  (or 
the  remainder  of  any  applicable  comment 
period,  if  longer)  in  which  to  inspect  and  copy 
the  materials  as  changed  and  to  submit 
comments  on  the  proposed  rent  increase). 
These  comments  will  be  transmitted  to  HUD, 
along  with  our  evaluation  of  them  and  our 
request  for  the  increase.  You  may  also  send  a 


copy  of  your  comments  directly  to  HUD  at 
the  following  address:  United  States 
Department  of  Housing  and  Urban 
Development  (address  of  local  HUD  field 
office  with  jurisdiction  over  rent  increases  for 
the  project].  Attention:  Director,  Housing 
Management  Division,  Re:  Project  No.  (Name 
of  Apartment  Complex]. 

HUD  will  approve,  adjust  upward  or 
downward,  or  disapprove  the  proposed  rent 
increase  upon  reviewing  the  request  and 
comments.  When  HUD  advises  us  in  writing 
of  its  decision  on  our  request,  you  will  be 
notified.  If  the  request  is  approved,  any 
allowable  increase  will  be  put  into  effect  only 
after  a  period  of  at  least  30  days  from  the 
date  you  are  served  with  that  notice  and  in 
accordance  with  the  terms  of  existing  leases. 

(Name  of  mortgagor  or  managing  agent] 

(b)  The  mortgagor  must  comply  with 
all  representations  made  in  the  notice. 
The  materials  to  be  made  available  to 
tenants  for  inspection  and  copying  are 
those  specified  in  §  245.315. 


§  245.315    Material*  to  be  submitted  to 
HUD. 

When  the  notice  referred  to  in 
§  245.310  is  served  on  the  tenants,  the 
mortgagor  must  send  to  the  local  HUD 
office  copies  of  the  following  documents 
described  in  either  paragraph  (a)  or  (b) 
of  this  section,  as  speciHed  by  the  local 
HUD  office: 

(a)  Documents  to  be  submitted  under 
profit  and  loss  approach: 

(1)  A  copy  of  the  notice  to  tenants: 

(2)  An  aimual  Statement  of  Profit  and 
Loss.  Form  HUD-92410.  covering  the 
project's  most  recently  ended 
accounting  year  (this  statement  must 
have  been  audited  by  an  independent 
public  accoimtant  if  the  project  is 
required  by  HUD  to  prepare  audited 
financial  statements),  and  Form  HUD- 
92410  for  the  intervening  period  since 
the  date  of  the  last  annual  statement  if 
more  than  four  months  have  elapsed 
since  that  date; 
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(3)  A  narrative  statement  of  the 
reasons  for  the  requested  increase  in 
maximum  permissible  rents;  and 

(4)  An  estimate  of  the  reasonably 
anticipated  increases  in  project 
operating  costs  that  will  occur  within 
twelve  months  of  the  date  of  submission 
of  materials  under  this  section. 

(5)  A  status  report  on  the  project's 
implementation  of  its  current  Energy 
Conservation  Plan. 

(b)  Documents  to  be  submitted  under 
the  forward-budget  approach: 

(1)  A  cover  letter  summarizing  the 
reasons  a  rent  increase  is  needed; 

(2)  A  copy  of  the  notice  to  tenants; 

(3)  A  rent  increase  worksheet 
providing  an  income  and  expense 
budget  for  the  12  months  following  the 
anticipated  effective  date  of  the 
proposed  rent  increase; 

(4)  A  brief  statement  explaining  the 
basis  for  the  expense  lines  on  the  rent 
increase  worksheet; 

(5)  A  partially  completed  Rent 
Schedule.  Form  HUD-92458; 

(6)  If  the  tenants  receive  utility 
allowances,  the  mortgagor's 
recommended  utility  allowance  for  each 
unit  type  and  brief  statement  explaining 
the  basis  for  the  recommended  increase; 
and 

(7)  A  status  report  on  the  project's 
implementation  of  its  current  Energy 
Conservation  Plan. 

(The  information  collection  requirements  in 
paragraph  (a)  of  this  section  were  approved 
by  the  Office  of  Management  and  Budget 
under  OMB  Control  No.  2502-0310.  The 
information  collection  requirements  In 
paragraph  (b)  of  this  section  were  approved 
by  the  Office  of  Management  and  Budget 
under  OMB  Control  Number  2502-0324.) 

§  245.320    Request  for  Increase. 

Upon  expiration  of  the  period  for 
tenant  comments  required  in  the  notice 
format  in  §  245.310  and  after  review  of 
the  comments  submitted  to  the 
mortgagor,  the  mortgagor  must  submit  to 
the  local  HUD  office,  in  addition  to  the 
materials  enumerated  in  $  245.315  and 
any  revisions  thereto,  the  request  for  an 
increase  in  the  maximum  permissible 
rents,  together  with  the  following: 

(a)  Copies  of  all  written  comments 
submitted  by  the  tenants  to  the 
mortgagor; 

(b)  The  mortgagor's  evaluation  of  the 
tenants'  comments  with  respect  to  the 
request; 

(c)  A  certification  by  the  mortgagor 
that: 

(1)  It  has  complied  with  all  of  the 
requirements  of  this  subpart; 

(2)  The  copies  of  the  materials 
submitted  in  support  of  the  proposed 
increase  were  located  in  a  place 
reasonably  convenient  to  tenants  in  the 


project  during  normal  business  hours 
and  that  requests  by  tenants  to  inspect 
the  materials,  as  provided  for  in  the 
notice,  were  honored; 

(3)  All  comments  received  from 
tenants  were  considered  by  the 
mortgagor  in  making  its  evaluation;  and 

(4)  Under  the  penalties  and  provisions 
of  Title  18,  United  States  Code,  section 
1001,  the  statements  contained  in  this 
request  and  its  attachments  have  been 
examined  by  me  and,  to  the  best  of  my 
knowledge  and  belief,  are  true,  correct, 
and  complete. 

§  245.325    Notification  of  action  on  request 
for  increase. 

(a)  When  processing  a  request  for  an 
increase  in  maximum  permissible  rents, 
HUD  shall  fake  into  consideration 
reasonably  anticipated  increases  in 
project  operating  costs  that  will  occur 

(1)  within  12  months  of  the  date  of 
submission  of  materials  to  HUD  under 

§  245.315(a)  (profit  and  loss  approach)  or 

(2)  within  12  months  of  the  anticipated 
effective  date  of  the  proposed  rent 
increase  for  submissions  under 

§  245.315(b)  (forward-budget  approach). 

(b)  After  HUD  has  considered  the 
request  for  an  increase  in  rents,  has 
found  that  it  meets  the  requirements  of 
§  245.320.  and  has  made  its 
determination  to  approve,  adjust 
upward  or  downward,  or  disapprove  the 
request,  it  will  furnish  the  mortgagor 
with  a  written  statement  of  the  reasons 
for  approval,  adjustment  upward  or 
downward,  or  disapproval.  The 
mortgagor  must  make  the  reasons  for 
approval,  adjustment,  or  disapproval 
known  to  the  tenants,  by  service  of 
notice  on  them  as  provided  in  §  245.15. 

§  245.330    Non-Insured  projects. 

(a)  In  the  case  of  a  proposed  rent 
increase  for  a  project  assisted  under 
section  236  of  the  National  Housing  Act 
or  section  101  of  the  Housing  and  Urban 
Development  Act  of  1965,  but  which 
does  not  have  a  mortgage  insured  by 
HUD  or  held  by  the  Secretary,  the 
provisions  of  this  section  and  of 
§§  245.305  through  245.320  shall  apply  to 
the  mortgagor  (project  owner),  except 
that— 

(1)  The  notice  format  prescribed  in 

§  245.310  must  be  modified  to  reflect  the 
procedural  changes  made  by  this 
section; 

(2)  The  material  (including  tenant 
comments)  required  to  be  submitted  to 
HUD  under  §§  245.315  and  245.320  must 
be  submitted  to  the  State  or  local  agency 
administering  the  section  236  assistance 
or  rent  supplement  assistance  contracts, 
rather  than  to  HUD.  An  equivalent  State 
or  local  agency  form  or  standard 
accounting  form  may  be  substituted  for 


the  Statement  of  Profit  and  Loss.  Form    • 
HUD-92410  required  under 
S  245.315(a)(2),  if  approved  by  the  local 
HUD  office;  and 

(3)  The  State  or  local  agency  must 
certify  that  the  mortgagor  has  complied 
with  the  requirements  of  §§  245.310. 
245.315.  245.320.  and  245.325. 

(b)  After  the  State  or  local  agency  has 
considered  the  request  for  an  increase  in 
maximum  permissible  rents  that  meets 
the  requirements  of  §  245.320  (including 
consideration  of  anticipated  cost 
increases,  as  provided  in  §  245.325(a)).  it 
must  make  a  determination  to  approve, 
adjust  upward  or  downward,  or 
disapprove  the  request.  If  the  agency 
determines  to  approve  or  adjust  the 
request,  it  must  submit  to  the 
appropriate  local  HUD  office  the 
mortgagor's  requests  for  approval  of  an 
increase  in  maximum  permissible  rents, 
along  with  the  comments  of  the  tenants 
and  the  mortgagor's  evaluation  of  the 
comments,  and  must  certify  to  HUD  that 
the  mortgagor  is  in  compliance  with  the 
requirements  of  this  subpart.  HUD  shall 
review  the  agency's  determination  and 
certification  and,  within  30  days,  of  their 
submission  to  HUD,  notify  the  agency  of 
its  approval,  adjustment  upward  or 
downward,  or  disapproval  of  the 
proposed  rent  increase.  HUD  will  not 
unreasonably  withhold  approval  of  a 
rent  increase  approved  by  the  State  or 
local  agency. 

(c)  If  the  agency  determines  to 
disapprove  the  request,  there  is  no  HUD 
review  of  the  agency's  determination. 

(d)  The  agency  must  notify  the 
mortgagor  of  the  final  disposition  of  the 
request,  and  it  must  furnish  the 
mortgagor  with  a  written  statement  of 
the  reasons  for  its  approval,  adjustment, 
or  disapproval.  The  mortgagor  must 
make  the  reasons  for  approval, 
adjustment  or  disapproval  known  to  the 
tenants,  by  service  of  notice  on  them  as 
provided  in  §  245.15. 

Subpart  E— Procedures  for  Requesting 
Approval  of  a  Conversion  From 
Project-Paid  Utilities  to  Tenant-Paid 
Utilities  or  of  a  Reduction  in  Tenant      ' 
Utility  Allowances 

§  245.405    Applicability  of  subpart. 

The  requirements  of  this  subpart 
apply  to  any  request  by  a  mortgagor 
covered  by  §  245.10  for  HUD  approval  of 
the  conversion  of  a  project  from  project- 
paid  utilities  to  tenant-paid  utilities,  or 
of  a  reduction  in  tenant  utility 
allowances. 

§  245.410    Notice  to  tenants. 

At  least  30  days  before  submitting  a 
request  to  HUD  for  approval  of  a 
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conversion  from  project-paid  utilities  to 
tenant-paid  utilities,  or  of  a  reduction  in 
tenant  utility  allowances,  the  mortgagor 
must  serve  notice  of  the  proposed 
conversion  or  reduction  on  Oie  project 
tenants,  as  provided  in  §  245.15.  The 
notice  shall  state  the  following: 

(a)  That  the  mortgagor  intends  to 
submit  a  request  to  HUD  for  approval  of 
conversion  from  project-paid  utihties  to 
tenant-paid  utilities,  or  of  a  reduction  of 
tenant  utility  allowances; 

(b)  That  the  tenants  have  the  right  to 
participate  as  provided  in  §  245.420,  and 
what  those  rights  are,  including  the 
address  at  which  the  material  required 
to  be  made  available  for  inspection  and 
copying  under  that  section  are  to  be 
kept; 

(c)  That  tenant  comments  on  the 
proposed  conversion  of  reduction  may 
be  sent  to  the  mortgagor  at  a  specified 
address  or  directly  to  the  local  HUD 
office,  and  that  comments  sent  to  the 
mortgagor  will  be  transmitted  to  HUD, 
along  with  the  mortgagor's  evaluation  of 
them,  when  the  request  for  HUD's 
approval  of  the  conversion  or  reduction 
is  submitted; 

(d)  That  HUD  will  approve  or 
disapprove  the  proposed  conversion,  or 
approve,  adjust  upward  or  downward, 
or  disapprove  the  proposed  reduction, 
based  upon  its  review  of  the 
information  submitted  and  all  tenant 
comments  received;  and 

(e)  That  the  mortgagor  will  notify  the 
tenants  of  HUD's  decision  and  that  it 
will  not  begin  to  effect  any  approved 
conversion  or  reduction  (in  accordance 
with  the  terms  of  existing  leases)  until  at 
least  30  days  from  the  date  of  service  of 
the  notification. 

§  245.415    Initial  submission  of  materiais  to 
HUD. 

(a)  When  the  notice  required  under 
!  245.410  is  served  on  the  tenants,  the 
mortgagor  must  submit  the  following 
materials  to  the  local  HUD  office: 

(1)  A  copy  of  the  notice  to  tenants; 

(2)  In  the  case  of  a  proposed 
conversion  from  project-paid  utilities  to 
tenant-paid  utilities — 

(i)  A  statement  indicating: 

(A)  The  type  of  utility  or  utilities 
involved; 

(B)  The  number  of  units  in  the  project 
by  type  and  size; 

(C)  The  average  utility  consumption 
data  by  unit  type  and  size  for 
comparable  projects,  and  utility  rate 
information,  as  obtained  from  the  utility 
supplier; 

(D)  The  estimated  monthly  cost  of  the 
utilities  to  be  paid  by  the  tenants  by  unit 
type  and  size,  based  upon  the 
consumption  data  and  rate  information 
described  in  paragraph  (a)(2)(i)(C); 


(E)  The  monthly  cost  for  the  past  year 
of  paying  for  the  utility  or  utilities 
involved  on  a  project  basis  (actual  cost) 
and  by  unit  type  and  size  (estimated 
breakdown); 

(F)  An  estimate  of  the  cost  of 
conversion,  as  obtained  from  the  utility 
supplier  or  from  bids  from  contractors; 

(G)  The  source  and  terms  of  financing 
for  the  conversion  (to  the  extent  known); 
and 

(H)  The  estimated  effect  of  the 
conversion  on  the  total  housing  costs  of 
the  tenants  by  unit  type  and  size,  taking 
into  account  the  estimated  cost  of 
conversion  (including  the  cost  of  its 
financing),  the  estimated  monthly  cost  of 
utilities  to  be  paid  by  the  tenants  by  unit 
type  and  size,  the  proposed  utility 
allowances,  and  the  estimated  change  in 
the  rents  paid  to  the  mortgagor  resulting 
from  the  conversion;  and 

(ii)  A  copy  of  the  portion  of  the 
project's  Energy  Conservation  Plan 
which  addresses  the  cost-effectiveness 
determination  associated  with 
converting  the  project  to  tenant-paid 
utilities;  and 

(3)  In  the  case  of  a  proposed  reduction 
in  tenant  utility  allowances,  a  statement 
indicating  the  information  described  in 
paragraphs  (a)(2){i)  (A),  (B),  (C)  and  (D) 
of  this  section,  the  utility  allowances 
proposed  for  reduction,  and  a 
justification  of  the  proposed  reduction. 

(b)  If  additional  notice  under 
§  245.420(c)  is  required,  the  mortgagor 
must  submit  to  HUD  the  changes  to  the 
materials  required  under  this  section 
when  the  notice  required  under 
§  245.420(c)  is  served  on  the  tenants. 

(Approved  by  the  Office  of  Management  and 
Budget  under  0MB  Control  Number  2502- 
0310.) 

§  245.420    Rights  of  tenants  to  participate. 

(a)  The  tenants  (including  any  legal  or 
other  representatives  acting  for  tenants 
individually  or  as  a  group)  must  have 
the  right  to  inspect  and  copy  the 
materials  that  the  mortgagor  is  required 
to  submit  to  HUD  pursuant  to 

§  245.415(a),  for  a  period  of  30  days  from 
the  date  on  which  the  notice  required 
under  S  245.410  is  served  on  the  tenants. 
During  this  period,  the  mortgagor  must 
provide  a  place  (as  specified  in  the 
notice)  reasonably  convenient  to  tenants 
in  the  project  where  tenants  and  their 
representatives  can  inspect  and  copy 
these  materials  during  normal  business 
hours. 

(b)  The  tenants  have  the  right  during 
this  period  to  submit  written  comments 
on  the  proposed  conversion  to  the 
mortgagor  and  to  the  local  HUD  office. 
Tenant  representatives  may  assist 
tenants  in  preparing  these  comments. 


(c)  If  the  mortgagor,  whether  at  HUD's 
request  or  otherwise,  makes  any 
material  change  during  a  tenant 
comment  period  in  the  materials 
submitted  to  HUD  pursuant  to  S  245.415. 
the  mortgagor  must  notify  the  tenants  of 
the  change,  in  the  manner  provided  in 
§  245.15,  and  make  the  materials  as 
changed  available  for  inspection  and 
copying  at  the  address  specified  in  the 
notice  for  this  purpose.  The  tenants  have 
a  period  of  15  days  from  the  date  of 
service  of  this  additional  notice  (or  the 
remainder  of  any  applicable  comment 
period,  if  longer)  in  which  to  inspect  and 
copy  the  materials  as  changed  and  to 
submit  comments  on  the  proposed 
conversion  or  reduction,  before  the 
mortgagor  may  submit  its  request  to 
HUD  for  approval  of  the  conversion  or 
reduction. 

§  245.425    Submission  of  request  for 
approval  to  HUD. 

Upon  completion  of  the  tenant 
comment  period,  the  mortgagor  must 
review  the  comments  submitted  by 
tenants  and  their  representatives  and 
prepare  a  written  evaluation  of  the 
comments.  The  mortgagor  must  then 
submit  the  following  materials  to  the 
local  HUD  office: 

(a)  The  mortgagor's  written  request 
for  HUD  approval  of  a  conversion  from 
project-paid  utilities  to  tenant-paid 
utilities,  or  of  a  reduction  in  tenant 
utility  allowances; 

(b)  Copies  of  all  written  tenant 
comments; 

(c)  The  mortgagor's  evaluation  of  the 
tenant  comments  on  the  proposed 
conversion  or  reduction; 

(d)  A  certiflcation  by  the  mortgagor 
that  it  has  complied  with  all  of  the 
requirements  of  §5  245.410,  245.415  and 
245.420,  and  this  section;  and 

(e)  Such  additional  materials  as  HUD 
may  have  specified  in  writing. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  Number  2502- 
0310.) 

§  245.430    Decision  on  request  for 
approval. 

(a)  After  consideration  of  the 
mortgagor's  request  for  approval  and  the 
materials  submitted  in  connection  with 
the  request,  HUD  must  notify  the 
mortgagor  in  writing  of  its  approval  or 
disapproval  of  the  proposed  conversion 
or  of  its  approval,  adjustment  upward  or 
downward,  or  disapproval  of  the 
proposed  reduction,  providing  its 
reasons  for  such  determination. 

(b)  The  mortgagor  must  notify  the 
tenants  of  HUD's  decision  in  the  manner 
provided  in  S  245.15.  If  HUD  has 
approved  the  proposed  conversion  or  a 
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reduction  (as  originally  proposed  or  as 
adjusted),  the  notice  must  state: 

(1)  The  amount  of  the  rent  to  be  paid 
to  the  mortgagor  and  the  utility 
allowance  for  each  unit;  and 

(2)  The  effective  date  of  the 
conversion  or  reduction  (which  must  be 
at  least  30  days  from  the  date  of  service 
of  the  notice  and  in  accordance  with  the 
terms  of  existing  leases). 

$  245.435    No(y-<nsured  protects. 

(a)  In  the  case  of  a  proposed 
conversion  or  reduction  involving  a 
project  that  is  assisted  under  section  236 
of  the  National  Housing  Act  or  section 
101  of  the  Housing  and  Urban 
Development  Act  of  1965  but  that  does 
not  have  a  mortgage  insured  by  HUD  or 
held  by  the  Secretary,  the  provisions  of 
this  section  and  of  §§  245.405  through 
245.425  apply  to  the  mortgagor  (project 
owner),  except  that — 

(1)  The  notice  to  tenants  required 
under  §  245.410  must  be  modified  to 
reflect  the  procedural  changes  made  by 
this  section; 

(2)  The  materials  (including  tenant 
comments)  required  to  be  submitted  to 
HUD  under  §§  245.415  and  245.425  must 
be  submitted  to  the  State  or  local  agency 
administering  the  section  236  assistance 
or  rent  supplement  assistance  contracts, 
rather  than  to  HUD;  and 

(3)  The  State  or  local  agency  must 
certify  that  the  mortgagor  has  complied 
with  the  requirements  of  §§  245.410, 
245.415,  245.420.  and  245.425. 

(b)  After  the  State  or  local  agency  has 
considered  the  request  for  approval  of  a 
conversion  or  reduction  that  meets  the 
requirements  of  §  245.425,  it  niust  make 
a  determination  to  approve  or 
disapprove  the  conversion;  or  to 
approve,  adjust  upward  or  downward, 
or  disapprove  the  reduction.  If  the 
agency  determines  to  approve  the 
conversion  or  reduction  (as  originally 
proposed  or  as  adjusted),  it  must  submit 
to  the  appropriate  local  HUD  office  the 
mortgagor's  request  for  approval  of  the 
conversion  or  reduction,  along  with  the 
comments  of  the  tenants  and  the 
mortgagor's  evaluation  of  the  comments, 
and  must  certify  to  HUD  that  the 
mortgagor  is  in  compliance  with  the 
requirements  of  this  subpart.  HUD  must 
review  the  agency's  determination  and 
certification  and  notify  the  agency  of  its 
approval  or  disapproval  of  the  proposed 
conversion  or  of  its  approval, 
adjustment  upward  or  downward,  or 
disapproval  of  the  proposed  reduction. 
HUD  will  not  unreasonably  withhold 
approval  of  a  conversion  or  reduction 
approved  by  the  State  or  local  agency. 

(c)  If  the  agency  determines  to 
disapprove  the  conversion  or  reduction. 


there  is  no  HUD  review  of  the  agency's 
determination. 

(d)  The  agency  must  notify  the 
mortgagor  of  the  Hnal  disposition  of  the 
request,  and  it  must  furnish  the 
mortgagor  with  a  written  statement  of 
the  reasons  for  its  approval  or 
disapproval.  The  mortgagor  must  make 
the  reasons  for  approval  or  disapproval 
known  to  the  tenants,  by  service  of 
notice  on  them  as  provided  in  §  254.15.  If 
the  agency  has  approved  the  proposed 
conversion  or  a  reduction,  the  notice 
must  set  forth  the  information 
prescribed  in  §  245.430(b)(1)  and  (2). 

Subpart  F— Procedures  for  Requesting 
Approval  of  a  Conversion  of 
Residential  Units  to  a  Non-Resldentlal 
Use,  or  to  Cooperative  Housing  or 
Condominiums 

§245.505    Appllcabliity  of  sut>p8rt. 

The  requirements  of  this  subpart 
apply  to  any  request  by  a  mortgagor 
covered  by  §  245.10  for  HUD  approval  of 
the  conversion  of  residential  units  in  a 
multifamily  housing  project  to  a 
nonresidential  rental  use,  or  the  transfer 
of  the  project  to  a  cooperative  housing 
mortgagor  corporation  or  association. 

§245.510    Notice  to  tenants. 

At  least  30  days  before  submitting  a 
request  to  HUD  for  approval  of 
conversion  of  residential  space  in  a 
project  to  nonresidential  use, 
cooperative  housing  or  condominiums, 
the  mortgagor  must  serve  notice  of  the 
proposed  conversion  on  the  project 
tenants,  as  provided  in  §  245.15. 
Conversion  of  a  project  to  a  cooperative 
of  a  portion  to  non-residential  use  does 
not  constitute  a  change  of  use  requiring 
mortgagee  approval.  The  notice  must 
state  the  following: 

(a)  That  the  mortgagor  intends  to 
submit  a  request  to  HUD  for  approval  of 
a  conversion  of  residential  units  in  the 
project  to  non-residential  use, 
cooperative  housing  or  condominiums 
(as  described  in  the  notice); 

(b)  That  the  tenats  have  the  right  to 
participate  as  provided  in  §  245.520.  and 
what  those  rights  are.  including  the 
address  at  which  the  materials  required 
to  be  made  available  for  inspection  and 
copying  under  the  section  are  to  be  kept; 

(c)  That  tenant  comments  on  the 
proposed  conversion  may  be  sent  to  the 
mortgagor  at  a  specified  address  or 
directly  to  the  local  HUD  office,  and  that 
comments  sent  to  the  mortgagor  will  be 
transmitted  to  HUD,  along  with  the 
mortgagor's  evaluation  of  them,  when 
the  request  for  HUD  approval  of  the 
conversion  is  submitted. 

(d)  That  HUD  will  approve  or 
disapprove  the  proposed  conversion 


based  upon  its  review  of  the  information 
submitted  and  all  tenant  comments 
received; 

(e)  That  the  proposed  conversion  may 
require  the  owner  to  request  HUD 
approval  of  a  rent  increase;  and 

(f)  That  the  mortgagor  will  notify  the 
tenants  of  HUD's  decision  and  that  it 
will  not  begin  to  effect  any  approved 
conversion  (in  accordance  with  the 
terms  of  existing  leases)  until  at  least  30 
days  from  date  of  service  of  the 
notification. 


§  245.515 
HUD. 


Initial  submission  of  materials  to 


(a)  When  the  notice  required  under 
§  245.510  is  served  on  the  tenants,  the 
mortgagor  must  submit  the  following 
materials  to  the  local  HUD  office: 

(1)  In  the  case  of  a  proposed 
conversion  of  residential  rental  units  to 
non-residential  use: 

(i)  A  statement  describing  the 
proposed  conversion; 

(ii)  A  statement  describing  the 
estimated  effect  of  the  proposed 
conversion  on  the  value  of  the  project, 
the  project  rent  schedule,  the  number  of 
dwelling  units  in  the  project,  a  list  of  the 
units  to  be  converted  and  their 
occupancy,  the  amount  of  subsidy 
available  to  the  project,  and  the  project 
income  and  expenses  (including 
property  taxes); 

(lii)  A  statement  assessing  the 
compatibility 'of  the  proposed  non- 
residential use  with  the  residential 
character  of  the  project; 

(iv)  Written  approval  of  the  mortgagee 
if  required; 

(v)  An  undertaking  by  the  mortgagor 
to  pay  all  relocation  costs  that  may  be 
required  by  HUD  for  tenants  required  to 
vacate  the  project  because  of  the 
conversion;  and 

(v  i)  A  copy  of  the  notice  to  tenants. 

(2)  In  the  case  of  a  proposed  transfer 
of  the  project  to  a  cooperative  housing 
mortgagor  corporation  or  association 
(conversion  of  residential  rental  units  to 
residential  cooperative  housing),  the 
materials  specified  in  paragraphs  (a)(1) 
(i),  (iv)  and  (vi)  of  this  section  and  the 
following  additional  materials: 

(i)  An  estimate  of  the  demand  for 
cooperative  housing,  including  an 
estimate  of  the  number  of  present 
tenants  interested  in  purchasing 
cooperative  housing; 

(ii)  Estimates  of  downpayments  and 
monthly  carrying  charges  that  will  be 
required;  and 

(iii)  Copies  of  proposed  organizational 
documents,  including  By-Laws,  Articles 
of  Incorporation.  Subscription 
Agreement.  Occupancy  Agreement,  and 
Sale  Document. 
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(3)  In  the  case  of  a  proposed 
conversion  of  residential  rental  units  to 
condominium  units,  the  materials 
specified  in  paragraph  (a)(1)  (i),  (iv)  and 
(vi)  of  this  section  and  the  following 
additional  materials: 

(i)  An  estimate  of  the  demand  for 
condominium  housing,  including  an 
estimate  of  the  number  of  present 
tenants  interested  in  purchasing  units; 

(ii)  Estimates  of  downpayments. 
monthly  mortgage  payments  and 
condominium  association  fees  that  will 
be  required;  and 

(iii)  A  list  of  the  units  to  be  converted 
and  their  occupancy. 

(b)  if  additional  notice  under 
§  245.520(c)  is  required,  the  mortgagor 
must  submit  to  HUD  the  changes  to  the 
materials  required  under  this  section 
when  the  notice  required  under 
§  245.520(c)  is  served  on  the  tenants. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  Number  2502- 
0310.) 

§  245.520    Rto^t*  Of  t«fwnts  to  participate. 

(a)  The  tenants  (including  any  legal  or 
other  representatives  acting  for  tenants 
individually  or  as  a  group)  have  the  right 
to  inspect  and  copy  the  materials  that 
the  mortgagor  is  required  to  submit  to 
HUD  pursuant  to  §  245.515(a).  for  a 
period  of  30  days  from  the  date  on 
which  the  notice  required  under 

§  245.510  is  served  on  the  tenants. 
During  this  period,  the  mortgagor  must 
provide  a  place  (as  specified  in  the 
notice)  reasonably  convenient  to  tenants 
in  the  project  where  tenants  and  their 
representatives  can  inspect  and  copy 
these  materials  during  normal  business 
hours. 

(b)  The  tenants  have  the  right  during 
this  period  to  submit  written  comments 
on  the  proposed  conversion  to  the 
mortgagor  and  to  the  local  HUD  office. 
Tenant  representatives  may  assist 
tenants  in  preparing  these  comments. 

(c)  If  the  mortgagor,  whether  at  HUD's 
request  or  otherwise,  makes  any 
material  change  during  a  tenant 
comment  period  in  the  materials 
submitted  to  HUD  pursuant  to  §  245.515, 
the  mortgagor  must  notify  the  tenants  of 
the  change,  in  the  manner  provided  in 

§  245.15,  and  make  the  materials  as 
changed  available  for  inspection  and 
copying  at  the  address  specified  in  the 
notice  for  this  purpose.  The  tenants  have 
a  period  of  15  days  from  the  date  of 
service  of  this  additional  notice  (or  the 
remainder  of  any  applicable  comment 
period,  if  longer]  in  which  to  inspect  and 
copy  the  materials  as  changed  and  to 
submit  comments  on  the  proposed 
conversion,  before  the  mortgagor  may 
submit  its  request  to  HUD  for  approval 
of  the  conversion. 


§  245^25    Submiasion  of  raqueat  for 
approval  to  HUD. 

Upon  completion  of  the  tenant 
comment  period,  the  mortgagor  must 
review  the  comments  submitted  by 
tenants  and  their  representatives  and 
prepare  a  written  evaluation  of  the 
comments.  The  mortgagor  must  then 
submit  the  following  materials  to  the 
local  HUD  office: 

(a)  The  mortgagdr's  written  request 
for  HUD  approval  of  a  conversion  of 
residential  space  in  the  project  to  non- 
residential use,  cooperative  housing  or 
condominiums; 

(b)  Copies  of  all  written  tenant 
comments: 

(c)  The  mortgagor's  evaluation  of  the 
tenant  comments  on  the  proposed 
conversion; 

(d)  A  certification  by  the  mortgagor 
that  it  has  complied  with  all  of  the 
requirements  of  §§  245.510,  245.515  and 
245.520  and  this  section;  and 

(e)  Such  additional  materials  as  HUD 
may  have  specified  in  writing. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  Number  2502- 
0310.) 

§  245.530    Daciston  on  raqutat  for 
approval 

(a)  After  consideration  of  the 
mortgagor's  request  for  approval  and  the 
materials  submitted  in  connection  with 
the  request,  HUD  must  notify  the 
mortgagor  and  the  mortgagee  in  writing 
of  its  approval  or  disapproval  of  the 
proposed  conversion,  providing  its 
reasons  for  such  determination. 

(b)  The  mortgagor  must  notify  the 
tenants  of  HUD's  decision  in  the  manner 
provided  in  §  245.10.  If  HUD  has 
approved  the  proposed  conversion,  the 
notice  must  state: 

(1)  Which  residential  rental  units  are 
to  be  converted  and  whether  the 
conversion  is  to  non-residential  use  or  to 
cooperative  or  condominium  units;  and 

(2)  The  effective  date  of  the 
conversion  (which  must  be  at  least  30 
days  from  the  date  of  service  of  the 
notice  and  in  accordance  with  the  terms 
of  existing  leases). 

Subpart  G— Procedures  for 
Requesting  Approval  of  a  Partial 
Release  of  Mortgage  Security 

§245.605    ApplicabMity  of  aut>part 

(a)  The  requirements  of  this  subpart 
apply  to  any  request  by  a  mortgagor 
covered  by  §  245.10  for  HUD  approval  of 
a  partial  release  of  mortgage  security. 
Examples  of  transactions  that  involve  a 
partial  release  of  mortgage  security  are: 
(1)  The  sale  of  portions  of  project 
property  that  provide  amenities,  such  as 
parking  space  and  recreational  areas. 


and  (2)  the  sale  of  one  building  in  a 
project  having  more  than  one  building, 
(b)  The  requirements  of  this  subpart 
do  not  apply  to  any  release  of  property 
from  a  mortgage  lien  with  respect  to  a 
utility  easement  or  a  public  taking  of 
such  property  by  condemnation  or 
eminent  domain. 

§245.610    Notice  to  tenants. 

At  least  30  days  before  submitting  a 
request  to  HUD  for  approval  of  a  partial 
release  of  mortgage  security,  the 
mortgagor  must  serve  notice  of  the 
proposed  conversion  on  the  project 
tenants,  as  provided  in  {  245.15.  The 
notice  must  state  the  following: 

(a)  That  the  mortgagor  intends  to 
submit  a  request  to  HUD  for  approval  of 
a  partial  release  of  mortgage  security  (as 
described  in  the  notice); 

(b)  That  the  tenants  have  the  right  to 
participate  as  provided  in  §  245.620.  and 
what  those  rights  are,  including  the 
address  at  which  the  materials  required 
to  be  made  available  for  inspection  and 
copying  under  that  section  are  to  be 
kept; 

(c)  That  tenant  comments  on  the 
proposed  partial  release  may  be  sent  to 
the  mortgagor  at  a  specified  address  or 
directly  to  the  local  HUD  office,  and  that 
comments  sent  to  the  mortgagor  will  be 
transmitted  to  HUD.  along  with  the 
mortgagor's  evaluation  of  them,  when 
the  request  for  HUD  approval  of  the 
partial  release  is  submitted. 

(d)  That  HUD  will  approve  or 
disapprove  the  proposed  partial  release 
based  upon  its  review  of  the  information 
submitted  and  all  tenant  comments 
received; 

(e)  That  the  proposed  partial  release 
may  require  the  owner  to  request  HUD 
approval  of  a  rent  increase;  and 

(f)  That  the  mortgagor  will  notify  the 
tenants  of  HUD's  decision  and  that  it 
will  not  effect  any  approved  partial 
release  transaction  (in  accordance  with 
the  terms  of  existing  leases)  until  at 
least  30  days  from  die  date  of  service  of 
the  notification. 

§245.615    InitM  autrnttssion  of  material  to 
HUD. 

(a)  When  the  notice  required  under 
§  245.610  is  served  on  the  tenants,  the 
mortgagor  must  submit  the  following 
materials  to  the  local  HUD  office: 

(1)  A  statement  describing  the  portion 
of  the  property  that  is  proposed  to  be 
released  and  the  transaction  requiring 
the  release; 

(2)  A  statement  describing  the 
estimated  effect  of  the  proposed  release 
on  the  value  of  the  project,  the  number 
of  dwelling  units  in  the  project,  the 
project  income  and  expenses  (including 


32408  Federal  Register  /  Vol.  50.  No.  155  /  Monday.  August  12.  1985  /  Rules  and  Regulations 


property  laxes).  the  amount  of  subsidy 
available  to  the  project,  and  the  project 
rent  schedule; 

(3)  A  statement  describing  the 
proposed  use  of  the  property  to  be 
released  and  the  persons  who  will  have 
responsibility  for  the  operation  and 
maintenance  of  that  property,  and 
assessing  the  compatibility  of  that  use 
with  the  residential  character  of  the 
project; 

(4)  A  statement  describing  the 
proposed  use  of  any  proceeds  to  be 
received  by  the  mortgagor  as  a  result  of 
the  release;  and 

(5)  A  copy  of  the  notice  to  tenants, 
(b)  If  additional  notice  under 

§  245.620(c)  is  required,  the  mortgagor 
must  submit  to  HUD  the  changes  to  the 
materials  required  under  this  section 
when  the  notice  required  under 
§  245.620(c)  is  served  on  the  tenants. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  Number  2502- 
0310.) 

§  245.620    Rights  of  tenants  to  participate. 

(a)  The  tenants  (including  any  legal  or 
other  representatives  acting  for  the 
tenants  individually  or  as  a  group)  have 
the  right  to  inspect  and  copy  the 
materials  that  the  mortgagor  is  required 
to  submit  to  HUD  pursuant  to 

§  245.615(a).  for  a  period  of  30  days  from 
the  date  on  which  the  notice  required 
under  §  245.610  is  served  on  the  tenants. 
During  this  period,  the  mortgagor  must 
provide  a  place  (as  specified  in  the 
notice)  reasonably  convenient  to  tenants 
in  the  project  where  tenants  and  their 
representatives  can  inspect  and  copy 
these  materials  during  normal  business 
hours. 

(b)  The  tenants  have  the  right  during 
this  period  to  submit  written  comments 
on  the  proposed  partial  release 
transaction  to  the  mortgagor  and  to  the 
local  HUD  office.  Tenant 
representatives  may  assist  tenants  in 
preparing  these  comments. 

(c)  If  the  mortgagor,  whether  at  HUD's 
request  or  otherwise,  makes  any 
material  diange  during  a  tenant 
comment  period  in  the  materials 
submitted  to  HUD  pursuant  to  S  245.615, 
the  mortgagor  must  notify  the  tenants  of 
the  change,  in  the  manner  provided  in 

§  245.15.  and  make  the  materials  as 
changed  available  for  inspection  and 
copying  at  the  address  specified  in  the 
notice  for  this  purpose.  The  tenants  have 
a  period  of  15  days  from  the  date  of 
service  of  this  additional  notice  (or  the 
remainder  of  any  applicable  comment 
period,  if  longer]  in  which  to  inspect  and 
copy  the  materials  as  changed  and  to 
submit  comments  on  the  proposed 
partial  release  transaction,  before  the 


mortgagor  may  submit  its  request  to 
HUD  for  approval  of  the  partial  release. 

§  245  625    Submission  of  request  for 
approvai  to  HUO. 

Upon  completion  of  the  tenant 
comment  period,  the  mortgagor  must 
review  the  comments  submitted  by 
tenants  and  their  representatives  and 
prepare  a  written  evaluation  of  the 
comments.  The  mortgagor  must  then 
submit  the  following  materials  to  the 
local  HUD  office: 

(a)  The  mortgagor's  written  request 
for  HUD  approval  of  a  partial  release  of 
mortgage  security; 

(b)  Copies  of  all  written  tenant 
comments; 

(c)  The  mortgagor's  evaluation  of  the 
tenant  comments  on  the  proposed 
partial  release; 

(d)  A  certification  by  the  mortgagor 
that  it  has  complied  with  all  of  the 
requirements  of  §§  245.610.  245.615  and 
245.620  and  this  section;  and 

(e)  Such  additional  materials  as  HUD 
may  have  specified  in  writing. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  Number  2502- 
0310.) 

§  245.630    Decision  on  request  for 
approval. 

(a)  After  consideration  of  the 
mortgagor's  request  for  approval  and  the 
materials  submitted  in  connection  with 
the  request,  HUD  must  notify  the 
mortgagor  and  the  mortgagee  in  writing 
of  its  approval  or  disapproval  of  the 
proposed  partial  release  of  mortgage 
security,  providing  its  reasons  for  such 
determination. 

(b)  The  mortgagor  must  notify  the 
tenants  of  HUD's  decision  in  the  manner 
provided  in  §  245.15.  If  HUD  has 
approved  the  proposed  partial  release 
transaction,  the  notice  must  state  the 
date  on  which  the  mortgagor  intends  to 
effect  the  partial  release  transaction 
(which  must  be  at  least  30  days  from  the 
date  of  service  of  the  notice  and  in 
accordance  with  the  terms  of  existing 
leases). 

Subpart  H— Procedures  for 
Requesting  Approval  for  Major  Capital 

Additions 

§  245.705    Applicability  of  subpart 

(a)  The  requirements  of  this  subpart 
apply  to  any  request  by  a  mortgagor 
covered  by  §  245.10  for  HUD  approval  to 
make  major  capital  additions  to  the 
project. 

(b)  For  the  purposes  of  this  subpart, 
the  term  "major  capital  additions" 
includes  only  those  capital 
improvements  which  represent  a 
substantial  addition  to  the  project,  such 
as  a  new  recreational  facility,  swimming 


pool  or  parking  garage,  or  re$ult  in  a 
change  in  the  total  number  of  bedrooms 
in  the  project.  Upgrading  or  replacing 
existing  capital  components  of  the 
project  (such  as  the  roof  or  the  heating 
or  electrical  system)  would  not 
constitute  a  major  capital  addition  to  the 
project. 

§245.710    Notice  to  tenante. 

At  least  30  days  before  submitting  a 
request  to  HUD  for  approval  to  make 
major  capital  additions  to  the  project, 
the  mortgagor  must  serve  notice  of  the 
proposed  additions  on  the  project 
tenants,  as  provided  in  §  245.15.  The 
notice  must  state  the  following: 

(a)  That  the  mortgagor  intends  to 
submit  a  request  to  HUD  for  approval  to 
make  major  capital  additions  to  the 
project; 

(b)  That  the  tenants  have  the  right  to 
participate  as  provided  in  §  245.720,  and 
what  those  rights  are,  including  the 
address  at  which  the  materials  required 
to  be  made  available  for  inspection  and 
copying  under  that  section  are  to  be 
kept; 

(c)  That  tenant  comments  on  the 
proposed  additions  may  be  sent  to  the 
mortgagor  at  a  specific  address  or 
directly  to  the  local  HUD  office,  and  that 
comments  sent  to  the  mortgagor  will  be 
transmitted  to  HUD.  along  with  the 
mortgagor's  evaluation  of  them,  when 
the  request  for  HUD  approval  of  the 
additions  is  submitted. 

(d)  That  HUD  will  approve  or 
disapprove  the  proposed  additions 
based  upon  its  review  of  the  information 
submitted  and  all  tenant  comments 
received; 

(e)  That  the  proposed  additions  may 
require  the  owner  to  request  HUD 
approval  of  a  rent  increase;  and 

(f)  That  the  mortgagor  will  notify  the 
tenants  of  HUD's  decision  and  that  it 
will  not  begin  to  make  any  approved 
additions  to  the  project  (in  accordance 
with  the  terms  of  existing  leases)  until  a 
period  of  at  least  30  days  from  the  date 
of  service  of  the  notification  has 
expired. 


§245.715 
HUD. 


Initial  submission  of  materials  to 


(a)  When  the  notice  required  under 
§  245.710  is  served  on  the  tenants,  the 
mortgagor  must  submit  the  following 
materials  to  the  local  HUD  office: 

(1)  The  general  plans  and  sketches  of 
the  proposed  capital  additions; 

(2)  A  statement  describing  the 
estimated  effect  of  the  proposed  capital 
additions  on  the  value  of  the  project,  the 
project  income  and  expenses  (including 
property  taxes),  and  the  project  rent 
schedule; 
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(3)  A  statement  describing  how  the 
proposed  capital  additions  will  be 
financed  and  the  effect,  if  any.  of  that 
financing  on  the  tenants; 

(4)  A  statement  assessing  the 
compatibility  of  the  proposed  capital 
additions  with  the  residential  character 
of  the  project;  and 

(5)  A  copy  of  the  notice  to  tenants, 
(b)  If  additional  notice  under 

§  245.720(c)  is  required,  the  mortgagor 
must  submit  to  HUD  the  changes  to  the 
materials  required  under  this  section 
when  the  notice  required  under 
S  245.720(c)  is  served  on  the  tenants. 

(Approved  by  the  OfHce  of  Management  and 
Budget  under  OMB  Control  Number  2502- 
0310.) 

§  24S.720    Rights  of  tenants  to  participate. 

(a)  The  tenants  (including  any  legal  or 
other  representatives  acting  for  the 
tenants  individually  or  as  a  group)  have 
the  right  to  inspect  and  copy  the 
materials  that  the  mortgagor  is  required 
to  submit  to  HUD  pursuant  to 

§  245.715(a).  for  a  period  of  at  least  30 
days  from  the  date  on  which  the  notice 
required  under  $  245.710  is  served. 
During  this  period,  the  mortgagor  must 
provide  a  place  (as  specified  in  the 
notice)  reasonably  convenient  to  tenants 
in  the  project  where  tenants  and  their 
representatives  can  inspect  and  copy 
these  materials  during  normal  business 
hours. 

(b)  The  tenants  have  the  right  during 
this  period  to  submit  written  comments 
on  the  proposed  additions  to  the 
mortgagor  and  to  the  local  HUD  office. 
Tenant  representatives  may  assist 
tenants  in  preparing  these  comments. 

(c)  If  the  mortgagor,  whether  at  HUD's 
request  or  otherwise,  makes  any 
material  change  during  a  tenant 
comment  period  in  the  materials 
submitted  to  HUD  pursuant  to  $  245.715, 
the  mortgagor  must  notify  the  tenants  of 
the  change,  in  the  manner  provided  in 

§  245.15,  and  make  the  materials  as 
changed  available  for  inspection  and 
copying  at  the  address  specified  in  the 
notice  for  this  purpose.  The  tenants  have 
a  period  of  15  days  from  the  date  of 
service  of  this  additional  notice  (or  the 
remainder  of  any  applicable  comment 
period,  if  longer)  in  which  to  inspect  and 
copy  the  materials  as  changed  and  to 
submit  comments  on  the  proposed 
additions,  before  the  mortgagor  may 
submit  its  request  to  HUD  for  approval 
to  make  the  major  capital  additions. 

§  245.725    Submission  of  request  for 
approval  to  HUD. 

Upon  completion  of  the  tenant 
comment  period,  the  mortgagor  must 
review  the  comments  subm.'tted  by 


tenants  and  their  representatives  and 
prepare  a  written  evaluation  of  the 
comments.  The  mortgagor  must  then 
submit  the  following  materials  to  the 
local  HUD  office: 

(a)  The  mortgagor's  written  request 
for  HUD  approval  to  make  major  capital 
additions; 

(b)  Copies  of  all  written  tenant 
comments; 

(c)  The  mortgagor's  evaluation  of  the 
tenant  comments  on  the  proposed  major 
capital  additions; 

(d)  A  certification  by  the  mortgagor 
that  it  has  complied  with  all  of  the 
requirements  of  5  5  245.710,  245.715  and 
245.720  and  this  section;  and 

(e)  Such  additional  materials  as  HUD 
may  have  requested  in  writing. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  Number  2502- 
0310.) 

§245.730    Decision  on  request  for 
approval. 

(a)  After  consideration  of  the 
mortgagor's  request  for  approval  and  the 
materials  submitted  in  connection  with 
the  request,  HUD  must  notify  the 
mortgagor  and  the  mortgagee  in  writing 
of  its  approval  or  disapproval  of  the 
proposed  major  capital  additions, 
providing  its  reasons  for  such 
determination. 

(b)  The  mortgagor  must  notify  the 
tenants  of  HUD's  decision  in  the  manner 
provided  in  S  245.15.  If  HUD  has 
approved  the  proposed  additions,  the 
notice  must  state  the  date  on  which  the 
mortgagor  intends  to  begin  making  the 
additions  to  the  project  (which  must  be 
at  least  30  days  from  date  of  service  of 
the  notice  and  in  accordance  with  the 
terms  of  existing  leases). 

Dated:  August  5, 1985. 
Janet  Hale, 

Acting  General  Deputy  Assistant  Secretary 

for  Housing — Deputy  Federal  Housing 

Commissioner. 

[FR  Doc.  85-18958  Filed  8-9-85;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  157 

[CGD  S2-28] 

Segregated  Ballast,  Dedicated  Clean 
Ballast  and  Crude  Oil  Washing  on 
Tankstiips  of  20,000  DWT  or  More  But 
Less  Than  40,000  DWT  Carrying  Oil  in 
Bulk 

agency:  Coast  Guard,  DOT. 


ACnON:  Reaffirmation  of  final  rule. 

SUMMAMY:  The  Coast  Guard  has 
reviewed  its  regulations  to  implement  46 
U.S.C.  3705(c)  and  3706(d)  and  has 
determined  that  they  will  remain  in 
effect  without  change.  These  regulations 
affecting  existing  tankships,  15  years  of 
age  and  older,  and  are  applicable  to  U.S. 
tankships,  and  to  foreign  tankships 
(other  than  those  on  innocent  passage) 
that  enter  the  navigable  waters  of  the 
United  States  or  which  call  at  a  port  or 
place  subject  to  the  jurisdiction  of  the 
United  States.  This  action  responds  to 
comments  received  on  these  regulations 
concerning  age  determination  for 
vessels  which  have  undergone  a  major 
conversion. 

ADDRESSES:  Copies  of  die  final 
regulations,  as  well  as  any  materials 
referenced  in  this  document,  are 
available  for  examination  and  coping 
between  8KX)  a.m.  and  4KX)  p.m.,  Monday 
through  Friday,  except  holidays,  at  the 
Marine  Safety  Council  (G-CMC/21). 
Room  2110,  Coast  Guard  Headquarters. 
2100  Second  St..  SW..  Washington.  DC 
20593. 

FOR  FURTHER  INFORMATION  CONTACT 

LCDR  Jeffrey  G.  Lantz,  Project  Manager, 
at  (202)  426-4431. 

SUPPLEIMENTARY  INFORMATION:  46  U.S.C 

3705(c)  and  3706(d)  require  existing 
tankships  to  be  Htted  with  segregated 
ballast  tanks  (SBT),  dedicated  clean 
ballast  tanks  (CBT)  or  a  crude  oil 
washing  system  (COW)  when  they 
reach  15  years  of  age  or  January  1. 1966. 
whichever  occurs  later.  A  notice  of 
proposed  rulemaking  (NPRM)  to 
implement  these  statutes  was  published 
in  the  Federal  Register  (49  FR  2998)  on 
January  24. 1984.  The  fmal  regulations 
were  published  in  the  Federal  Register 
(50  FR  11622)  on  March  22. 1985. 

The  flnal  regiilations  determined  the 
age  of  a  vessel  from  the  original  delivery 
date  or,  for  vessels  that  had  undergone  a 
major  conversion,  from  the  completion 
date  of  the  major  conversion.  This  was  a 
change  from  the  NPRM,  which  indicated 
that  the  15  years  was  to  be  based  on  the 
original  delivery  date.  This  resulted 
from  conunents  received  concerning  the 
application  of  the  rules  to  vessels  that 
had  undergone  a  major  conversion  and 
a  realization  that  taiikship  age  as  used 
in  46  U.S.C.  370S(c)  and  3706(d)  required 
interpretation. 

The  Coast  Guard  has  always  treated  a 
vessel  as  though  it  was  newly 
constructed  or  rebuilt  if  it  underwent  a 
major  conversion.  This  concept  is 
recognized  in  46  U.S.C.  3701  which 
defines  "major  conversion"  and  states 
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that  a  vessel  which  has  undergone  a 
major  conversion  after  specified  dates  is 
a  "new"  vessel.  The  Coast  Guard 
intended  to  apply  this  concept  to 
determine  the  "age"  of  an  existing 
vessel  for  one  which  had  undergone  a 
major  conversion  before  the  dates 
specified  in  46  U.S.C.  3701  and  believed 
that  this  was  understood.  Two 
commenters  indicated  that  this 
interpretation  was  not  understood  and  a 
change  was  made  in  the  final  rule  to 
indicate  that  age  would  be  computed 
from  "the  date  it  was  delivered  to  the 
original  owner  or  15  years  after  the 
completion  of  a  major  conversion." 

Realizing  that  others  may  not  have 
been  aware  of  the  Coast  Guard's 
interpretation,  the  final  rules  invited 
comments  on  this  issue.  No  termination 
date  for  receipt  of  comments  was 
specified.  Eighteen  letters  were 
received,  seventeen  by  June  17, 1985. 
and  one  on  July  24. 1985  which  did  not 
raise  any  additional  issues.  Since  the 
ten  vessels  known  to  have  undergone 
major  conversion  would  have  to  meet  a 
January  1. 1986  compliance  date  if  their 
age  is  not  based  on  completion  of  their 
conversion,  final  action  on  this  action  is 
necessary. 

Discussion  of  Comments 

In  general,  the  commenters  in  favor  of 
the  final  rules  own  or  operate  tankships 
that  have  undergone  a  major  conversion; 
thus  they  would  be  able  to  delay  fitting 
these  affected  tankships  with  SBT,  CBT 
or  COW.  On  the  other  hand,  those  that 
would  not  be  able  to  benefit  from  this 
interpretation  objected  to  the 
competitive  advantage  granted  to  those 
that  would.  Both  sides  maintained  that 
they  had  made  business  decisions  based 
on  their  respective  positions. 

Eleven  commenters  supported  the 
final  regulations.  Five  of  these  were 
general  letters  of  support  with  the  other 
six  expressing  specific  support  for  using 
a  major  conversion  as  the  basis  for 
determining  tankship  age.  In  supporting 
this  interpretation,  they  maintained  that 
vessel  age  based  on  a  major  conversion 
was  implicit  throughout  33  CFR  Part  157, 
that  it  is  consistent  with  the  statute,  and 
that  to  change  it  would  unduly  penalize 
owners  who  made  the  decision  to 
extend  the  economic  life  of  their 
tankships  through  a  major  conversion. 

Seven  commenters  objected  to  using  a 
major  conversion  as  the  basis  for 
determining  tankship  age.  They 
maintained  that  there  is  no  statutory 
authority  for  this  interpretation  and  that 
the  Coast  Guard  made  a  substantive 
change  without  prior  notice  to  the 
public. 


The  Coast  Guard  has  carefully 
reexamined  its  position  on  determining 
the  "age"  of  a  vessel  that  has  undergone 
a  major  conversion.  The  Coast  Guard 
does  not  consider  that  basing  tankship 
age  on  the  completion  date  of  a  major 
conversion  is  contrary  to  statute.  The 
statutes  are  silent  on  this  issue.  46 
U.S.C.  3705(c)  and  3706(d)  both  state  the 
requirement  to  fit  SBT,  CBT,  or  COW 
applies  to  tankships  that  are  ".  .  .  at 

least  15  years  of  age "  The 

statutes  do  not  state  how  the  15  years  of 
age  is  to  be  determined.  The  statutes 
define  a  "major  conversion."  as  one  that 
"so  changes  the  vessel  that  it  is 
essentially  a  new  vessel .  .  ."  (46  U.S.C. 
3701(2)),  and  uses  it  to  determine  if  a 
tankship  is  a  "new"  or  "existing"  vessel 
for  the  purposes  of  applying  pollution 
prevention  standards  in  46  U.S.C. 
Chapter  37  (46  U.S.C.  3701(3)).  The  Coast 
Guard  considers  it  illogical  to  consider  a 
tankship,  constructed  30  or  40  years  ago, 
which  has  undergone  a  major 
conversion  that  was  contracted  for  after 
June  1, 1979,  or  began  after  January  1, 
1980,  or  was  completed  after  June  1, 
1982,  a  "new"  vessel  and  to  ignore  the 
effects  of  a  major  conversion  completed 
on  an  "existing"  tankship  before  those 
dates. 

The  Coast  Guard  does  not  consider 
the  actions  taken  to  include  the 
provisions  for  basing  "15  years  of  age" 
on  the  completion  date  of  a  major 
conversion  contrary  to  the  rulemaking 
process  since  5  U.S.C.  553  excludes  this 
action  from  the  rulemaking  process.  This 
interpretation  is  needed  to  clarify  the 
meaning  of  the  statute  and  is  consistent 
with  the  application  of  other  regulations 
within  33  CFR  Part  157.  The  Coast 
Guard  has  also  consistently  applied  the 
concept  of  considering  a  vessel  having 
undergone  a  major  conversion  as  a  new 
vessel  in  applying  construction 
standards  in  Title  46  Code  of  Federal 
Regulations.  When  this  interpretation 
was  omitted  from  the  NPRM  it  prompted 
comments,  which  lead  to  its  inclusion  in 
the  final  rule. 

Final  Action 

In  consideration  of  the  proceeding,  the 
final  rule  amending  33  CFR  Part  157, 
published  in  the  Federal  Register  (50  FR 
11622)  on  March  22, 1985  is  reaffirmed 
and  no  further  action  will  be  taken. 

Dated:  August  S,  1985. 
I-S.  Gracey. 

Admiral,  U.S.  Coast  Guard  Commandant 
[FR  Doc.  85-19092  Filed  8-9-B5;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Patent  and  Trademark  Office 

37  CFR  Part  1 

[Docket  No.  50725-5025] 

Revision  of  Patent  Fees;  Correction 

agency:  Patent  and  Trademark  Office. 
Commerce. 

ACTION:  Final  rule;  correction. 

summary:  This  document  corrects  a 
final  rule  on  the  revision  of  patent  fees 
that  appears  at  page  31818-31826  in  the 
Federal  Register  of  Tuesday,  August  6. 
1985  (50  FR  31818).  This  action  is 
necessary  to  correct  typographical 
errors. 

EFFECTIVE  DATE:  October  5. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frances  Michaikewicz  by  telephone  at 
(703)  557-1610  or  by  mail  marked  to  her 
attention  and  addressed  to  the 
Commissioner  of  Patents  and 
Trademarks,  Washington,  D.C.  20231. 

The  following  corrections  are  made  in 
FR  Doc.  85-18720  appearing  on  31818- 
31826  in  the  issue  of  August  6, 1985. 

1.  On  page  31820,  in  the  second 
column,  in  the  sixth  complete  paragraph, 
second  line,  "to  adjust  the  fees  for  the 
purchase"  should  read  "to  adjust  the  fee 
for  the  purchase." 

2.  On  page  31820.  in  the  third  column, 
in  the  fourth  complete  paragraph,  in  the 
first  line.  "Section  l.'i45,  paragraphs 
(a)(1).  (a)(4)."  should  read  "Section 
1.445.  paragraphs  (a)(l)-(a)(4)." 

3.  On  page  31822.  in  the  first  column, 
in  the  last  complete  paragraph,  third  line 
from  the  end.  "developing  and 
equitable"  should  read  "developing  an 
equitable." 

4.  On  page  31822.  in  the  second 
column,  in  the  ninth  line,  "(1966-1988)" 
should  read  "(1986-1988)." 

§1.16    [Corrected] 

5.  On  page  31824,  in  the  second 
column,  §  1.16(j),  in  the  first  line,  "In 
addition  to  that  basic,"  should  read  "In 
addition  to  the  basic." 

§  1.121    [Corrected] 

6.  On  page  31825,  in  the  third  column, 
§  1.21(k),  in  the  last  line,  "such  item  or 
service.."  should  read  "such  item  or 
8ervice...actual  cost."  and  the  footnote. 
"  'Actual  Cost"  should  be  deleted. 

Dated:  August  7,  1985. 
Donald  ].  Qxtigg. 

Acting  Commissioner  of  Patents  and 

Trademarks. 

[FR  Doc.  85-19184  Filed  8-9-85;  8:45  am) 

BILUNO  CODE  3S10-1*-M 
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POSTAL  SERVICE 

39  CFR  Parts  775  and  776 

Amendments  to  Environmental 
Procedures  and  Floodplain 
Management  and  Protection  of 
Wetlands  Procedures 

agency:  Postal  Service. 
action:  Final  rule. 


summary:  This  final  rule  eliminates  the 
requirement  for  a  preferred  area 
environmental  assessment  report  for 
facility  actions  before  contending  sites 
are  determined.  The  environmental 
assessment  process  for  a  facility  action 
will  continue  to  be  started  early  in  the 
planning  process;  however,  an 
environmental  assessment  report  is  not 
required  until  contending  facility  project 
sites  have  been  determined. 
EFFECTIVE  DATE:  September  11. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melinda  Hulsey,  202/245-4354. 
SUPPLEMENTARY  INFORMATION:  On  June 
28, 1985,  the  Postal  Service  published  for 
comment  in  the  Federal  Register  (50  PR 
28811)  proposed  amendments  to  Parts 

775  and  776  of  the  Code  of  Federal 
Regulations  to  carry  out  the  purpose 
described  in  the  Summary  above. 
Interested  persons  were  invited  to 
submit  comments  concerning  the 
proposed  amendments  on  or  before  July 
29, 1985.  One  comment  was  received. 
This  comment,  from  the  Environmental 
Protection  Agency,  stated  that  the 
"proposed  amendments  will  not  reduce 
the  overall  adequacy  of  the  Postal 
Service's  environmental  assessment 
documentation.". 

In  view  of  the  above  considerations, 
the' Postal  Service  amends  Parts  775  and 

776  of  Chapter  I  of  Title  39  of  the  Code 
of  Federal  Regulations  as  follows: 

List  of  Subjects  in  39  CFR  Parts  775  and 

778 

Environmental  Impact  Statements, 
Floodplains. 

PART  775— ENVIRONMENTAL 
PROCEDURES 

1.  The  authority  citation  for  Part  775  is 
revised  to  read  as  set  forth  below  and 
the  authority  citation  following  §  775.4  is 
removed. 

Authority:  39  U.S.C.  401:  42  U.S.C.4331  el 
seq.:W  CFR  1500.4{p). 

2.  Section  775.5  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

§  775.6    Environmental  Evaluation 
Procedures. 


(b)  •  *  • 

(1)  The  environmental  assessment  of 
any  action  which  involves  the  choice  of 
contending  sites  for  a  facility  must  be 
started  early  in  the  planning  of  the 
action.  An  environmental  assessment 
report,  however,  is  not  required  until  the 
contending  project  sites  hav^  been 
determined.  The  information  contained 
in  the  environmental  assessment  report 
must  be  used,  together  with  other  site 
planning  information,  in  the  selection  of 
the  final  site. 


PART  776— FLOODPLAIN 
MANAGEMENT  AND  PROTECTION  OF 
WETLANDS  PROCEDURES 

3.  The  authority  citation  for  Part  776 
continues  to  read  as  follows: 

Authority:  39  U.S.C.  401. 

4.  Section  776.5  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  776.5    New  construction. 

(a)  Restriction  of  Consideration  of 
Floodplain/Wetland.  During  the 
evaluation  of  contending  sites  for  a 
proposed  project,  floodplain  and 
wetlands  areas  may  be  considered  only 
when  there  is  no  practicable  alternative 
site. 


W.  Alien  Sanders, 

Associate  General  Counsel.  Office  of  General 

Law  and  Administration. 

|FR  Doc.  85-19061  Filed  8-9-85:  8:45  am] 

BILLING  COOE  7710-12-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(MO  1619;  A-7-FRL-2880-9] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  Missouri 

agency:  Environmental  F>rotection 
Agency  (EPA). 

action:  Final  Rulemal(ing  (FRM). 

summary:  In  this  document,  EPA  takes 
final  action  to  approve  a  revision  to  the 
Missouri  State  Implementation  Plan 
(SIP).  This  revision  contains  the 
regulations  and  other  necessary 
elements  of  the  Inspection  and 
Maintenance  Program  for  motor  vehicles 
in  the  St.  Louis  area.  An  Inspection  and 
Maintenance  program  is  required  as  part 
of  the  SIP  by  the  Clean  Air  Act.  EPA 
approval  will  allow  the  State  to  satisfy 
this  requirement.  This  program  will  help 


reduce  ozone  and  carbon  monoxide  air 
pollution  in  the  St.  L^uis  area. 

effective  date:  This  action  will  be 
effective  September  11, 1985. 

ADDRESSES:  Copies  of  the  State 
submission  and  EPA's  technical 
evaluation  are  available  at  the 
Environmental  Protection  Agency.  726 
Minnesota  Avenue.  Kansas  City.  Kansas 
66101,  and  at  the  Department  of  Natural 
Resources,  Air  Pollution  Control 
Program.  1101  Rear  Southwest  Blvd.. 
Jefferson  City.  MO  65102.  A  copy  of  the 
State's  submission  is  also  available  at 
the  Environmental  Protection  Agency, 
Public  Information  reference  Unit.  401  M 
Street.  SW..  Washington.  D.C..  and  the 
Office  of  the  Federal  Register.  1100  L 
Street.  NW..  Room  8401.  Washington. 
DC. 

FOR  FURTHER  INFORMATKMI  CONTACT: 

Daniel  J.  Wheeler.  913/236-2893  (FTS) 
757-2893. 

SUPPLEMENTARY  INFORMATION:  On 

February  11, 1985  (50  FR  5630).  EPA 
proposed  to  approve  the  Missouri  State 
Implementation  Plan  (SIP)  as  it  pertains 
to  the  requirement  for  an  Inspection  and 
Maintenance  (l/M)  program  for  motor 
vehicles.  As  discussed  in  that  proposal, 
a  motor  vehicle  I/M  program  is  required 
as  part  of  the  plan  to  attain  the  cartxMi 
monoxide  and  ozone  air  quality 
standards  in  the  St.  Louis  Metropolitan 
Area. 

On  August  27. 1984.  the  State 
submitted  the  documentation  for  the  St. 
Louis  I/M  program.  This  documentation 
includes  legal  authority,  regulations, 
procedures,  forms,  manuals,  equipment 
speciHcations  and  other  items  necessary 
to  the  operation  of  the  I/M  program.  The 
program  began  January  1. 1984.  and  is 
currently  in  operation. 

The  requirements  for  an  I/M  program 
are  outlined  in  the  EPA  policy 
"Approval  of  1982  Ozone  and  Carbon 
Monoxide  Plan  Revisions  for  Areas 
Needing  an  Attainment  Date 
Extension."  published  January  22. 1961 
(46  FR  77781).  A  discussion  of  how  the 
St.  Louis  I/M  program  satisfies  the 
requirements  is  contained  in  the 
February  11. 1985.  proposed  rulemaking 
document.  The  proposal  also  discusses 
the  general  requirements  for  approval  as 
part  of  the  SIP  and  the  additional 
emission  reduction  credit  the  State 
claimed  for  its  anti-tampering  program. 

The  February  11, 1985.  proposal  stated 
that  EPA  found  that  the  I/M  program 
meets  all  of  the  requirements,  and 
proposed  to  approve  it  as  part  of  the 
Missouri  SIP.  No  comments  have  l>een 
received  by  EPA  as  a  result  of  this 
proposal. 
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The  State  submission  constitutes  a 
proposed  revision  to  the  Missouri  SIP. 
The  Administrator's  decision  to  approve 
or  disapprove  a  proposed  revision  is 
based  on  the  comments  received  and  on 
a  determination  of  whether  or  not  the 
revision  meets  the  requirements  of 
sections  110  and  172  of  the  Clean  Air 
Act.  of  40  CFR  Part  51.  Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
State  Implementation  Plans,  and  of  the 
1982  SIP  policy  (46  FR  7184.  January  22. 
1981).  I  hereby  find  the  portions  of  the 
Missouri  SIP  described  above  to  be 
approvable. 

Under  section  307|b)(l)  of  the  Clean 
Air  Act.  as  amended,  judicial  review  of 
this  action  is  available  only  by  the  filing 
of  a  petition  for  review  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  within  60  days  of 
today.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Incorporation  byjreference  of  the 
State  Implementation  Plan  for  the  State 
of  Missouri  was  approved  by  the 
Director  of  the  Federal  Register  on  July 
1,1982. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone,  Carbon 
monoxide.  Hydrocarbons, 
Intergovernmental  relations,  Reporting 
and  Recordkeeping  requirements. 

Dated:  August  2. 1985. 
Lee  M.  Thomas, 
Administrator. 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Part  52  of  Chapter  1,  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

Subpart  AA— Missouri 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.1320  is  amended  by 
adding  a  new  paragraph  (c)(51)  as 
follows: 

§  52.1320    identification  of  Plan. 

*  ♦         •         ♦         . 

(c)  The  plan  revisions  listed  below 
were  submitted  on  the  dates  specified. 

•  »        ♦        •        « 

(51)  The  motor  vehicle  inspection  and 
maintenance  program  for  the  St.  Louis 
area  was  submitted  August  27, 1984.  by 
the  Department  of  Natural  Resources. 


(i)  Incorporations  by  reference.  (A) 
Amendment  to  Regulations  10  CSR  10- 
5.380,  "Motor  Vehicle  Emissions 
Inspections  ",  published  in  the  Missouri 
Register  January  3, 1982; 

(B)  Missouri  Revised  Statutes. 
Sections  307.350  through  307.395,  "Motor 
Vehicle  Safety  Inspection",  as  revised 
September  1983; 

(C)  Regulations  11  CSR  50-2.010 
through  11  CSR  50-2.410,  "Missouri 
Motor  Vehicle  Inspection  Regulations", 
as  revised  July  1,  1982. 

(ii)  Additional  material.  (A)  I/M 
Implementation  Schedule. 

(B)  Highway  Patrol  Forms. 

(C)  Missouri  Certified  Emission 
Analyzers. 

(D)  Missouri  Department  of  Revenue 
Policy. 

(E)  Highway  Patrol  QC  Manual. 

(F)  EPA  Approval  of  RACT 
Compliance. 

(G)  Public  Awareness  Materials. 

[FR  Doc.  85-19099  Filed  8-9-B5;  8:45  am| 

BiLLING  CODE  8SCO-50-M 


40  CFR  Part  52 
[TN-015;  A-4-FRL-2880-4I 

Approval  and  Promulgation  of 
Implementation  Plans;  Tennessee; 
State  and  Memphis/Shelby  Lead 
Implementation  Plan 

agency:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 


summary:  EPA  is  today  approving  Slate 
Implementation  Plan  (SIP)  revisions 
submitted  by  the  State  of  Teimessee. 
The  revisions  establish  a  lead  SIP  for 
attainment  and  maintenance  of  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  lead  in  all  areas  of 
Tennessee  not  governed  by  local 
agencies,  and  Memphis/Shelby  County. 
EFFECTIVE  DATE:  September  11, 1985. 
ADDRESSES:  Copies  of  the  marerials 
submitted  by  the  State  may  be 
examined  during  normal  business  hours 
at  the  following  locations: 
Environmental  Protection  Agency 

Region  IV.  345  Courtland  Street.  NE., 

Atlanta,  Georgia  30365 
Library.  Office  of  the  Federal  Register. 

1100  L  Street,  NW.,  Room  8401. 

Washington,  D.C.  20005 
Public  Information  Reference  Unit,  EPA 

Library.  401  M  Street,  SW., 

Washington.  DC,  20460 
Division  of  Air  Pollution  Control, 

Tennessee  Department  of  Public 

Health.  150  9th  Avenue.  North. 

Nashville.  Tennessee  37203 


Memphis/Shelby  County  Health 
Department.  814  Jefferson  Avenue. 
Memphis,  Tennessee  38105 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Raymond  Gregory,  EPA  Region  IV, 
Air  Management  Branch,  at  the  above 
listed  address  and  phone  404/881-3286. 
or  FTS  257-3286. 

SUPPLEMENTARY  INFORMATION:  On 

August  7,  1984  (49  FR  31416),  the  EPA 
announced  its  disapproval  of  the 
regulatory  portions  of  the  Tennessee  SIP 
for  lead,  which  is  applicable  only  to  the 
areas  of  the  state  not  governed  by  local 
agencies.  On  August  8, 1984  (49  FR 
31686),  EPA  approved  the  lead  SIP 
which  Tennessee  had  submitted  for 
Memphis/Shelby  County  (an  area  with  a 
local  agency),  but  disapproved  the 
plan's  new  source  review  portion.  The 
State  submitted  additional  information 
to  EPA  and  on  March  la  1985  (50  FR 
10796),  EPA  proposed  to  remove  the 
disapprovals  of  August  7  and  8. 1984, 
thereby  approving  the  Memphis/Shelby 
County  plan,  and  the  regulatory  portions 
of  the  Tennessee  plan. 

EPA  is  today  removing  the  existing 
disapproval  of  August  7, 1984  (49  FR 
31416)  and  approving  the  provisions  of 
the  Tennessee  Administrative  Code 
Chapter  1200-3-22:  Lead  Emission 
Standards,  which  specify  definitions, 
specific  emission  standards  for  existing, 
new  and  modified  sources,  source 
sampling  requirements,  and  lead 
ambient  monitoring  requirements  that 
EPA  deems  adequate  to  assure 
attainment  and  maintenance  of  the  lead 
NAAQS  throughout  the  area  of  the  State 
agency's  jurisdiction  (excluding  those 
counties  for  which  EPA  has  already 
approved  lead  plans,  i.e.  Davidson, 
Hamilton,  Knox,  and  Shelby).  EPA  today 
also  approves  final  operating  permits 
submitted  by  the  State,  that  create 
specific  emission  limits  applicable  to 
existing  stationary  sources  of  lead 
(effective  on  December  5, 1984)  for  the 
three  sources. 

The  action  taken  today  addresses 
both  deficient  areas  in  the  Memphis/ 
Shelby  County  plan  by  proposing  to 
remove  the  previous  disapproval  of 
August  8, 1984,  and  to  approve  a 
commitment  by  Memphis/Shelby 
County  to  review  new  sources  of  lead 
and  modifications  to  lead  sources 
according  to  EPA  guidance.  This 
commitment  by  Memphis/Shelby 
County  was  made  in  a  letter  dated 
December  20. 1984.  Memphis/Shelby 
County  has  committed,  pursuant  to  State 
new  source  review  authority,  to  subject 
new  sources  of  lead  with  potential 
emissions  of  five  tons  per  year  or  more 
to  new  source  review  requirements. 
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Additionally,  a  commitment  has  been 
made  to  subject  any  lead  source  which 
makes  a  modification  resulting  in  a 
potential  net  increase  of  0.6  tons  per 
year  of  lead  to  new  source  review 
requirements.  These  commitments  by 
Memphis/Shelby  County  conform  to 
EPA  guidance  dated  July,  1983,  entitled 
"Updated  Information  on  Approval  and 
Promulgation  of  Lead  Implementation 
Plans." 

For  more  background  information,  see 
the  Notice  of  Proposed  Rulemaking  of 
March  18, 1985  (50  FR  10796).  No  public 
comment  was  received  in  response  to 
EPA's  March  18, 1985,  proposal. 

Final  Action 

Based  on  the  foregoing,  EPA  hereby 
approves  the  Tennessee  SIP  for  lead, 
and  the  Tennessee  SIP  for  lead  for 
Memphis/Shelby  County.  This  action  is 
effective  September  11, 1985. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judical  review  of  this  action 
must  be  filed  in  the  United  States  Court 
of  Appeals  for  the  appropriate  circuit  by 
60  days  from  today.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  the  Clean  Air  Act.) 

Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State 
of  Tennessee  was  approved  by  the 
Director  of  the  Federal  Register  on  July 
1, 1982. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control. 
Intergovernmental  relations.  Lead, 
Incorporation  by  reference. 

Dated:  August  5. 1985. 
Lee  M.  Thomas, 

Administratrir 

PART  52— [AMENDED] 

Part  52  of  Chapter  I,  Title  40.  Code  of 
Federal  Regiflations,  is  amended  as 
follows: 

Subpart  RR— Tennessee 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.2220  is  amended  by 
adding  paragraphs  (c)(66)  and  (c)(67)  as 
follows: 

§  52.2220    Identification  oi  plan. 

*         *         •         *         • 

(c)  The  plan  revisions  listed  below 
were  submitted  on  the  dates  specified. 


(66)  State  implementation  plan  for 
lead,  submitted  on  December  5, 1984,  by 
the  Tennessee  Department  of  Health 
and  Environment. 

(i)  Incorporation  by  reference.  (A) 
Amendments  to  the  Tennessee  Air 
Pollution  Control  Regulations,  Chapter 
1200-3-22,  Lead  Emission  Standards,  as 
submitted,  and  State-effective  on 
December  5, 1984. 

(B)  Operating  permits  for 

(7)  Ross  Metals,  Inc..  issued  on 
December  5. 1984. 

[2]  General  Smelting  and  Refining 
Company,  issued  on  December  5, 1984. 

[3]  Tennessee  Chemical  Company, 
issued  on  December  5. 1984. 

(ii)  Additional  Information.  (A) 
Control  Strategy  and  modelling, 
submitted  on  June  4. 1984. 

(67)  Letter  of  commitment,  submitted 
on  December  20, 1984,  by  the  Memphis- 
Shelby  County  Health  Department. 

(i)  Incorporation  by  Reference.  (A) 
Letter  of  commitment  on  new  source 
review  for  lead  sources,  submitted  on 
December  20, 1984,  by  the  Memphis 
County  Health  Department. 

(ii)  Additional  Information.  (A)  None. 

§52.2228    [Amended] 

3.  In  §  52.2228,  paragraph  (e),  which 
deals  with  new  source  review  for  lead  in 
Memphis-Shelby  County,  is  removed. 

§52.2229    (Removed] 

4.  Section  52.2229,  Rules  and 
regulations,  is  removed  (disapproval  of 
Tennessee  lead  plan). 

(FR  Doc.  85-19104  Filed  &-9-85:  8:45  am] 

BILLING  CODE  e560-50-M 


40  CFR  Part  65 
[A-5-FRL-2880-8] 

Federal  and  State  Administrative 
Orders  Permitting  a  Delay  In 
Compliance  Witti  State  Implementation 
Plan  Requirements;  General  Motors 
Corp.,  Detroit  Diesel  Allison— Redford 
Plant,  Detroit,  Ml 

agency:  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Final  rulemaking. 

summary:  The  Administrator  of  USEPA 
hereby  issues  a  Delayed  Compliance 
Order  (DCO)  to  General  Motors 
Corporation  for  its  Detroit  Diesel 
Allison— Redford  Plaht.  The  Order 
requires  the  Company  to  bring  the 
volatile  organic  compound  (VOC) 
emissions  from  its  engine  primer  line 
and  engine  topcoat  hne  into  compliance 
with  Michigan  Rule  R336.1621,  which  is 
part  of  the  federally  approved  State 
Implementation  Plan  (SIP). 


EFFECTIVE  DATE!  This  final  rulemaking 
becomes  effective  August  12. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Brad  Bradley,  U.S.  Environmental 
Protection  Agency,  Air  Compliance 
Branch  (5AC-26).  230  South  Dearborn 
Street.  Chicago,  Illinois  60604.  (312)  886- 
6807. 

SUPPLEMENTARY  INFORMATION:  On  May 

9, 1985,  the  Regional  Administrator  of 
USEPA's  Region  V  office  published  a 
notice  in  the  Federal  Register  (49  FR 
19550)  setting  forth  the  provisions  of  a 
proposed  Delayed  Compliance  Order  for 
General  Motors  Corporation,  Detroit 
Diesel  Allison— Redford  Plant.  The 
Order  requires  the  company  to  bring 
VOC  emissions  from  its  engine  primer 
line  and  engine  topcoat  line  into 
compliance  by  December  1. 1984,  with 
Michigan  Rule  R336.1621,  which  is  a  part 
of  the  federally  approved  Michigan 
State  Implementation  Plan.  General 
Motors  has  consented  to  the  terms  of  the 
Order. 

No  public  comments  were  received. 
Therefore,  a  Delayed  Compliance  Order. 
effective  this  date,  is  issued  to  General 
Motors  Corporation  for  its  Detroit  Diesel 
Allison— Redford  Plant  in  Detroit. 
Michigan.  Source  compliance  with  the 
Order  precludes  suits  under  the  federal 
enforcement  and  citizen  suit  provision 
of  the  Clean  Air  Act 

Under  section  307(b)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  Stales 
Court  of  Appeals  for  the  appropriate 
circuit  by  60  days  from  today.  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  65 

Intergovernmental  relations.  Air 
pollution  control. 

This  notice  is  issued  under  authority  of 
section  113  of  the  Clean  Air  Act.  as  amended 
(42  U.S.C.  7413  and  7801)). 

Dated:  July  30. 1985. 
Xjce  M.  Thomas, 
Administrator. 

In  consideration  of  the  foregoing. 
Chapter  I  of  Title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  65— DELAYED  COMPUANCE 

ORDER 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7413  and  7601. 

§65.270    (Amended] 

2.  By  adding  the  following  entry  to  the 
table  in  Part  65  §  65.270  Federal  delayed 
compliance  orders  issued  under  section 
113(d),  (c).  (3).  and  (4)  of  the  AcL 
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Sourc* 


Locafeon 


Otrrml    UMon    Corp.    DMoil    OMiA  I 


OntmNo. 


To  be  assigiMd 


SIP 


'rMMion 


R336.ia21 


OMiol 
FR 


S/S/S5 


F««i  corrected  to  read  "8.  Fluid  Catalytic 

'^  Cracking". 

|FR  Doc.  85-19105  Filed  8-9-a5;  8:45  am] 

12/1/S4  BILUNO  CODE  WCfr-aO-M 


(FR  Doc.  85-18942  Filed  8-9-B5;  8:45  am} 


40  CFR  Part  81 
[A-3-FRL-287a-«] 

DesJgnatJon  of  Areas  for  Air  Quality 
Planning  Pufposes;  Commonwealtti  of 
Pennsylvania:  Section  107 
Redesignation 

Correction 

In  FR  Doc.  85-17877  beginning  on  page 
30704  in  the  issue  of  Monday,  July  29, 
1985,  make  the  following  correction: 

On  page  30705,  in  the  first  column,  in 
the  tenth  line  from  the  bottom,  "with" 
should  read  "and". 

BILUNG  COOE  1S05-01-M 


40  CFR  Part  419 
IWH-FRL-2S7S-11 

Petroleum  Refining  Point  Source 
Category;  Effluent  Limttationa 
Guidelines;  Correction 

ACEMCV:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rule;  correction. 


summary:  EPA  is  correcting  several 
errors  in  the  effluent  limitations 
guidelines  for  the  petroleum  refining 
point  source  category  which  appeared  in 
the  Federal  Register  on  July  12, 1985  (50 
FR  28516). 

EFFECTIVE  DATE:  August  12. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Dennis  Ruddy.  Industrial 
Technology  Division,  at  (202)  382-7131. 

SUPPLEMENTARY  INFORMATION:  On  July 

12. 1985,  EPA  published  final  effluent 
limitations  guidelines  for  the  petroleum 
refining  point  source  category  (40  CFR 
Part  419:  50  FR  28516).  The  reguIaUon 
contained  several  errors.  These  errors 
are  discussed  briefly  below  and  are 
corrected  by  this  notice. 

A  footnote  reference  to  the 
substitution  of  Total  Organic  Carbon 
(TOC)  for  Chemical  Oxygen  Demand 
(COD)  as  a  regulated  pollutant 
contained  a  typographical  error.  The 
footnote  should  refer  to  §  419.13(d) 
instead  of  5  419.13(c). 

In  the  title  of  S  419.24.  the  word 
"conventional"  was  misspelled. 


In  paragraph  (a)  of  S  419.24,  the 
acronym  for  best  conventional  pollutant 
control  technology  is  incorrect.  It  should 
read  "BCT". 

In  paragraph  (a)  of  S  419.24,  the  best 
conventional  pollutant  control 
technology  effluent  limitation  for  total 
suspended  solids  (TSS),  expressed  as  a 
maximum  for  any  one  day  in  metric 
units  should  read  "19.5"  instead  of 
"19.3". 

In  Appendix  A  to  the  regulation, 
under  Cracking  and  Coking  Processes, 
the  word  "Catalytic"  is  misspelled  in 
item  6. 

The  effective  date  of  these  regulations 
(August  26, 1985)  and  the  issuance  date 
for  purposes  of  judicial  review  (1:00  p.m. 
Eastern  time.  July  29. 1985)  of  these 
regulations  are  not  amended  by  this 
notice. 

List  of  Subjects  in  40  CFR  Fart  419 

Petroleum.  Water  pollution  control. 
Waste  treatment  and  disposal. 

Dated:  July  26, 1965. 
Edwin  L.  Jotinson. 
Acting  Assistant  Administrator. 

For  the  reasons  set  out  in  the 
preamble.  EPA  is  correcting  40  CFR  Part 
419  with  respect  to  50  FR  28516-28525  as 
follows: 

PART  419— {CORRECTED! 

1.  In  the  amendment  to  40  CFR  419.12 
(a)  and  (c),  419.13(a).  419.16  (a)  and  (c). 
419.22(a).  419.23(a).  419.26(a).  419.32(a). 
419.33(a),  419.36(a),  419.42(a),  419.43(a), 
419.46(a).  419.52(a),  419.53(a).  and 
419.56(a).  on  page  28523.  column  3.  the 
footnote  beginning  on  line  5.  "'  See 
footnote  following  table  in  5  419.13(b)" 
is  corrected  to  read  "  '  See  footnote 
following  table  in  §  419.13(d)". 

2.  In  40  CFR  419.24.  on  page  28525, 
column  2.  in  the  fourth  line  of  the  title 
§  419.24.  "conventiona"  is  corrected  to 
read  "conventional". 

3.  In  40  CFR  419.24(a).  on  page  28525. 
column  2.  in  the  seventh  line  of 
paragraph  (a).  "(BTC) '  is  corrected  to 
read  "(BCT)". 

4.  In  the  table  to  40  CFR  419.24(a).  on 
page  28525.  column  2,  last  line,  the  BCT 
effluent  limitation  for  TSS  expressed  as 
the  maximum  for  any  1  day  in  metric 
units  is  corrected  to  read  "19.5". 

5.  In  Appendix  A  to  40  CFR  Part  419. 
on  page  28528.  column  2.  under  Cracking 
and  Coking  Processes,  item  6  is 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  0,  73.  74,  76,  and  78 

Oversight  of  the  Radio.  Television,  and 
Cable  Television  Rules 

aqency:  Federal  Communications 

Commission. 

action:  Final  rule. 


summary:  This  Order  amends  broadcast 
station  regulations  in  Parts  73.  74.  76  and 
78  of  the  rules  of  the  FCC.  Amendments 
are  made  to  delete  regulations  that  are 
no  longer  necessary,  correct  inaccurate 
rule  texts,  contemporize  certain 
requirements  and  to  execute  revisions 
as  needed  for  purposes  of  clarity  and 
ease  of  understanding. 
EFFECTIVE  DATE:  August  12. 1985. 
ADDRESS:  Federal  Communications 
Commission,  Washington.  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Crane.  Policy  and  Rules  Division. 
Mass  Media  Bureau.  (202)  632-5414. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects 

47  CFR  Part  73 

Radio  Broadcasting. 
47  CFR  Part  74 

Auxiliary  special  broadcast  services. 
47  CFR  Part  76 

Cable  TV  service. 
47  CFR  Part  78 

Cable  TV  relay  service. 

Order 

In  the  Matter  of  Oversight  of  the  Radio,  TV 
and  CATV  Rules. 

Adopted:  July  22. 1985. 

Released:  August  2. 1985. 

By  the  Chief.  Mass  Media  Bureau. 

1.  In  this  Order,  the  Commission 
focuses  its  attention  on  the  oversight  of 
its  radio.  TV  and  Cable  TV  rules. 
Modifications  are  made  herein  to 
update,  delete,  clarify  or  correct 
broadcast  regulations  as  described  in 
the  following  amendment  summaries: 

(a)  Section  0.455.  Other  locations  at 
which  records  may  be  inspected,  sets 
forth  a  list  of  records  routinely  available 
for  inspection  in  the  various  Bureaus 
and  Offices  of  the  FCC.  This  rule 
contains  inaccuracies  corrected  herein 
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by  changing  reference  to  "Broadcast 
Bureau"  to  read  "Mass  Media  Bureau": 
to  delete  reference  to  "Cable  Television 
Bureau  since  it's  now  part  of  the  Mass 
Media  Bureau  and  to  transfer  references 
to  cable  system  operator  records  found 
therein  to  the  Mass  Media  Bureau  list; 
and  to  revise  incorrect  cross-references 
to  other  rules.  (See  appendix  item  2.) 

(b)  Section  73.45.  paragraph  (c),  was 
revised  in  the  Report  and  Order  in  MM 
Docket  84-751.  There  is  one  error  in  a 
cross  reference  to  §  73.315  in  paragraph 
(c).  It  should  read  §  73.316,  and  is  herein 
corrected.  (See  appendix  item  3.) 

(c)  In  the  Report  and  Order  in  BC 
Docket  80-90,'  adopted  May  26, 1983, 
the  Commission  converted 
measurements  in  the  FM  broadcast 
service  to  metric.  In  the  amendments  to 
the  table  in  §  73.213,  Stations  and 
spacings  below  the  minimum 
separations,  an  error  in  stating  power 
under  facilities  authorized  for  certain  A 
to  C  classes  of  stations  was  made.  In  the 
table.  "Facilities  To  Be  Authorized  for 
Short-Spaced  FM  Stations,"  a  Class  C 
station  with  antenna  height  of  600 
meters  should  show  an  authorized 
power  of  20  kW,  not  100  kW  as  stated, 
for  first  adjacent  separation  of  less  than 
97  kilometers.  It  is  corrected  herein.  (See 
appendix  item  4.) 

(d)  The  Report  and  Order  in  the 
proceeding  pertaining  to  Multiple 
Ownership  Rules  for  AM,  FM,  and  TV 
stations,  removed  the  pertinent  rule 
sections  from  the  separate  subparts  and 
consolidated  them  into  a  new  single 
section  applicable  to  all  services  and 
put  it  into  Subpart  H  as  §  73.3555. 

In  Section  73.683,  there  still  exists  a 
cross  reference  to  §  73.636,  the  former 
TV  multiple  ownership  rule.  The  error  is 
corrected  herein  to  read  §  73.3555.  (See 
appendix  item  5.) 

(e)  The  Report  and  Order  in  BC 
Docket  82-537,  which  eliminated  the 
majority  of  operating  and  maintenance 
logging  requirements  *  states,  in 
paragraph  13  ".  .  .  broadcast  licensees 
will  no  longer  be  required  to  follow  a 
schedule  of  meter  and  monitor  readings, 
inspections,  observations  and  certain 
other  measurements  as  previously 
required."  The  paragraph  ends  with 
"Rather,  licensees  will  be  free  to 
develop  their  own  schedules  based  on 
the  performance  characteristics  of  their 
transmitting  equipment."  A  change  that 
should  have  been  effected  in  §  73.1870. 
Chief  operators,  was  inadvertently 
missed  when  the  rules  were  drafted  in 
the  Report  and  Order.  A  weekly 


'  In  the  Mailer  of  Modification  of  FM  Broadcast 
Station  Rules  to  Increase  the  AvailabiUty  of 
Commercial  FM  Broadcast  Assignments. 

■■'  BC  Docket  B2-537.  4fl  FR  38473.  August  24. 1983. 


inspection  requirement  was  retained  (a 
monthly  requirement  for  automatic 
transmission  systems);  it  is  removed 
from  §  73.1870(c)(1)  in  this  Order.  (See 
appendix  item  6.) 

(f)  Paragraphs  (a)  and  (d)  of  §  73.3540, 
Application  for  voluntary  assignment  or 
transfer  of  control,  contains  errors  that 
are  corrected  herein.  In  paragraph  (a), 
the  rule  requires  that  prior  consent  must 
be  obtained  for  assignment  or  transfer 
of  control  without  stating  from  whom.  It 
is  the  FCC,  of  course,  and  is  made  clear 
via  the  amendment  herein;  in  paragraph 
(d)  a  cross  reference  to  Form  316  directs 
the  rule  user  to  paragraph  (e)  for  Form 
316  instead  of  the  correct  paragraph,  (f). 
Corrective  revision  is  made  accordingly. 
(See  appendix  item  7.) 

(g)  The  requirements  for  making 
changes  in  licensed  transmission 
facilities  are  found  in  §  73.1690.  These 
requirements  were  formerly  contained 
in  separate  rules  in  the  separate 
subparts  for  AM,  FM  NCE-FM  and  TV 
stations.  A  cross  reference  existing  in 
§  73.3544(a)(1)  directs  the  reader  to  the 
former  rule  section  numbers,  long  since 
removed  in  favor  of  §  73.1690.  The 
incorrect  text  in  paragraph  (a)(1)  of 

§  73.3544  is  corrected  via  this  Order. 
Also,  paragraph  (b)(1)  (Reserved]  is 
removed,  and  paragraphs  (b)(2)-{5)  are 
renumbered  (b)(l)-(4).  (See  appendix 
item  8.) 

(h)  In  the  Report  and  Order  in  MM 
Docket  84-750.  the  Commission,  in 
addition  to  revising  certain  of  its 
application  processing  rules,  adopted  a 
new  policy  regarding  the  processing  of 
commercial  FM  applications.  It  is 
entered  as  new  §  73.4017  into  the  listing 
of  FCC  Policies  via  this  Order.  (See 
appendix  item  9.) 

(i)  Prior  to  1984,  the  FCC  published, 
and  the  Government  Printing  Office 
prepared  and  printed,  the  rules  of  the 
Commission  in  loose  leaf  form. 
Quadrennially,  a  new  "edition"  would 
be  printed,  with  correction  updates 
released,  as  appropriate,  throughout 
each  4  year  period.  These  updates  were 
called  "transmittal  sheets".  To  lower 
costs,  rule  sections  or  paragraphs 
therein,  if  removed  by  Commission 
action,  would  be  marked  "(Reserved)". 
This  would  spare  the  G.P.O.  having  to 
reset  type  for  the  subject  rule  and 
thereby  lower  the  cost  of  production 
when  printing  the  transmittal  sheets. 
With  each  quadrennial  edition,  editors 
would  remove  [Reserved]  designations, 
and  renumber  sections  as  needed  in 
preparation  for  the  every-four-year 
reprint. 

The  FCC  practice  of  printing  loose  leaf 
editions  ended  with  the  release  of  the 
last  transmittal  sheets  in  1983.  With  no 


further  "editions"  printed,  many 
"(Reservedl"  entries  are  left  in  Title  47 
of  the  Code  of  Federal  Regulations.  They 
will  be  removed  herein  since  no 
procedure  exists  any  longer  to  remove 
them  with  a  new  loose-leaf  "edition." 
Where  following  paragraphs  remain  in 
such  modified  rule  sections,  they  will  be 
appropriately  redesignated.  (See 
appendix  items  10  through  44.) 

2.  No  substantive  changes  are  made 
herein  which  impose  additional  burdens 
or  remove  provisions  relied  upon  by 
licensees  or  the  public.  We  conclude,  for 
the  reasons  set  forth  above,  that  these 
revisions  will  serve  the  public  interest 

3.  These  amendments  are 
implemented  by  authority  delegated  by 
the  Commission  to  the  Chief.  Mass 
Media  Bureau.  Inasmuch  as  these 
amendments  impose  no  additional 
burdens  and  raise  no  issue  upon  which 
comments  would  serve  any  useful 
purpose,  prior  notice  of  rule  making. 
efTective  date  provisions  and  public 
procedure  thereon  are  unnecessary 
pursuant  to  the  Administrative 
Procedure  and  Judicial  Review  Act 
provisions  of  5  U.S.C.  553(b)(3)(B). 

4.  Since  a  general  notice  of  proposed 
rulemaking  is  not  required,  the 
Regulatory  Flexibility  Act  does  not 
apply. 

5.  Therefore,  it  is  ordered,  that 
pursuant  to  sections  4(i).  303(r)  and 
5(c)(1)  of  the  Communications  Act  of 
1934,  as  amended,  and  §  §  0.61  and  0283 
of  the  Commission's  Rules,  Parts  73.  74. 
76  and  78  of  the  FCC  Rules  and 
Regulations  are  amended  as  set  forth  in 
the  attached  appendix.  efTective  upon 
publication  in  the  Federal  Register. 

6.  For  further  information  en  this 
Order,  contact  Steve  Crane.  (202)  632- 
5414,  Mass  Media  Bureau. 

Federal  Communications  Commission. 
James  C.  McKinney, 

Chief.  Mass  Media  Bureau. 

Appendix 

1.  The  authority  citation  for  Parts  0. 
73,  74,  76  and  78  continues  to  read  as 
follows: 

Authority:  Sees.  4.  303.  48  stat..  as 
amended,  1066, 1082;  47  U.S.C  154,  303. 

PART 0-{  AMENDED] 

2.  47  CFR  0.455  is  amended  by 
revision  paragraph  (b)  to  read  as  set 
forth  below  and  by  removing  paragraph 
(i). 


§  0.455    Ot^er  locations  at 
may  be  inspected. 


(b)  Mass  Media  Bureau.  (1) 
Applications  for  broadcast 
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authorizations  and  related  files  are 
available  for  public  inspection  in  the 
Mass  Media  and  Dockets  Reference 
Room.  See  S  0.453(a)(2).  Certain 
broadcast  applications,  reports  and 
records  are  also  available  for  inspection 
in  the  community  in  which  the  main 
studio  of  the  station  in  question  is 
located  or  proposed  to  be  located.  See 
§§  73.3526  and  73.3527. 

(2)  Ownership  reports  filed  by 
licensees  of  broadcast  stations  pursuant 
to  §73.3615. 

(3)  Contracts  relating  to  network 
service  to  broadcast  licensees  filed  on 
or  after  the  1st  day  of  May  1969.  under 
§  73.3613. 

(4)  Annual  employment  report  filed  by 
licensees  and  permittees  of  broadcast 
stations  pursuant  to  §  73.3612. 

(5)  Cable  TV  system  reports  filed  by 
operators  pursuant  to  §  76.403. 


PART  73— {AMENDED] 

3.  47  CFR  73.45  is  amended  by  revising 
paragraph  (c)  introductory  text  to  read 
as  follows: 

§  73.45    AM  antenna  systems. 
***** 

(c)  Should  any  changes  be  made  or 
otherwise  occur  which  would  possibly 
alter  the  resistance  of  the  antenna 
system,  the  licensee  must  commence  the 
determination  of  the  operating  power  by 
a  method  described  in  §  73.51(a)(1)  or 
(d).  (If  the  changes  are  due  to  the 
construction  of  FM  or  TV  transmitting 
facilities,  see  5§  73.316  and  73.685.) 
Upon  completion  of  any  necessary 
repairs  or  adjustments,  or  upon 
completion  of  authorized  construction  or 
modifications,  the  licensee  must  make  a 
new  determination  of  the  antenna 
resistance  using  the  procedures 
described  in  S  73.54.  Operating  power 
should  then  be  determined  by  a  direct 
method  as  described  in  S  73.51. 
Notification  of  the  value  of  resistance  of 
the  antenna  system  must  be  filed  with 
the  FCC  in  Washington,  D.C.  as  follows: 
*        *        •        *        ♦ 

4.  47  CFR  S  73.213  is  amended  by 
revising  the  third  "A  to  C"  entry  in  the 
table  Facilities  To  Be  Authorized  For 
Short-Spaced  FM  Stations  in  paragraph 
(a)  to  read  as  follows. 

973.213    Stations  at  spacing  below  the 
minimum  separations. 

(a)  *  *  • 


Faciuties  To  Be  Authorized  for  Short- 
Spaced  FM  Stations 


CteMOl 
station 


Separation  in  kilomatars      Facilities  authonzed 


Co^hannat 


Frtt 


Power 
On»t 


A  to  C Less  than 

97. 


height 


20    eooOass 
C 


5.  47  CFR  §  73.683  is  amended  by 
revising  paragraph  (c)(2)  to  read  as 
follows: 

§  73.693    Field  strength  contours. 
***** 

(c)  •  •  • 

(2)  In  connection  with  problems  of 
coverage  arising  out  of  application  of 
§  73.3555. 
***** 

6.  47  CFR  73.1870  is  amended  by 
revising  paragraph  (c)(1)  to  read  as 
follows: 

§  73. 1 870    Ctilef  operators. 
***** 

(c)  •  •  * 

(1)  Inspections  and  calibrations  of  the 
transmission  system,  required  monitors, 
metering  and  control  systems;  and  any 
necessary  repairs  or  adjustments  where 
indicated.  (See  §  73.1580.) 
***** 

7.  47  CFR  73.3540  is  amended  by 
revising  paragraphs  (a)  and  (d)  to  read 
as  follows: 

§  73.3540    Application  for  voluntary 
assignment  or  transfer  of  control. 

(a)  Prior  consent  of  the  FCC  must  be 
obtained  for  a  voluntary  assignment  or 
transfer  of  control. 

***** 

(d)  Application  for  consent  to  the 
transfer  of  control  of  a  corporation 
holding  a  construction  permit  or  license 
must  be  filed  on  FCC  Form  315 
'Transfer  of  Control"  or  FCC  Form  316 
"Short  form"  (see  paragraph  (f)  of  this 
section). 
***** 

8.  47  CFR  73.3544  is  amended  by 
revising  paragraph  (a)(1):  and 
redesignating  paragraphs  (b)(2)  through 
(b)(5)  as  (b)(1)  through  (b)(4)  as  follows: 

§  73.3544    Application  to  obtain  a  modified 
station  license. 


(a)  *  *  * 

(1)  A  change  in  the  type  of  FM  or  TV 
transmitting  antenna  where  prior 
authority  from  the  FCC  is  not  required  to 


make  such  a  change.  See  §  73.1690, 

Modification  of  transmission  systems. 
***** 

9.  New  47  CFR  73.4017  is  added  to 
read  as  follows: 

§  73.4017    Application  processing: 
Commercial  FM  stations. 

See  Report  and  Order,  Mass  Media 
Bureau  Docket  84-750,  FCC  85-125, 

adopted  March  4, 1985. FCC  2d 

:  50  FR  19936,  May  13, 1985. 

973.53    [Amended] 

10.  47  CFR  73.53,  Requirements  for 
authorization  of  antenna  monitors,  is 
amended  by  redesignating  paragraph  (c) 
as  paragraph  (b). 

§73.54    [Amended] 

11.  47  CFR  73.54,  Antenna  resistance 
and  reactance  measurements,  is 
amended  by  redesignating  paragraph  (e) 
as  paragraph  (d). 

§73.57    [Amended] 

12.  47  CFR  73.57,  Remote  reading 
antenna  and  common  point  ammeters,  is 
amended  by  redesignating  paragraphs 
(d)  (2)  and  (3)  as  paragraphs  (d)  (1)  and 
(2). 

§73.58    [Amended] 

13.  47  CFR  73.58,  Indicating 
instruments,  is  amended  by 
redesignating  paragraphs  (e)  (2)  and  (3) 
as  paragraphs  (e)(1)  and  (e)(2). 

§73.142    [Amended] 

14.  47  CFR  73.142,  Automatic 
transmission  system  facilities,  is 
amended  by  redesignating  paragraphs 
(d)  through  (j)  as  paragraphs  (c)  through 
(i). 

§  73.151    [Amended] 

15.  47  CFR  73.151,  Field  strength 
measurements  to  establish  peformance 
of  directional  antennas,  is  amended  by 
redesignating  paragraph  (a)(4)  as  (a)(3). 

§73.182    [Amended] 

16.  47  CFR  73.182,  Engineering 
standards  of  allocation,  is  amended  by 
redesignating  paragraphs  (d)  through  (1) 
as  (c)  through  (k):  and  by  redesignating 
paragraphs  (o)  through  (y),  as  (1)  through 
(V). 

§73.258    [Amended] 

17.  47  CFR  73.258,  Indicating 
instruments,  is  amended  by 
redesignating  paragraphs  (d),  (e)  and  (f) 
as  (b),  (c)  and  (d). 

§73.295    [Amended] 

18.  47  CFR  73.295,  FM  subsidiary 
communications  services,  is  amended 
by  removing  paragraph  (f)  [Reserved], 
the  last  paragraph  in  the  section. 
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§73.317    (Ammdedl 

19.  47  CFR  73.317.  Transmission 
system  requirements,  is  amended  by 
redesignating  paragraphs  (a)  (4)  through 
(10)  as  (a)  (3)  through  (9);  and  by 
redesignating  paragraphs  (f)  and  [g),  as 
paragraphs  (e)  and  (f). 

S  73.342    [Amended] 

20.  47  CFR  73.342.  Automatic 
transmissions  system  facilities,  is 
amended  by  redesignating  paragraphs 
(e).  (f).  (g).  (h)  and  (i)  as  [d),  [e).  (f).  (g) 
and  (h). 

§73.344    [AmendMll 

-21.  47  CFR  73.344,  Fail-safe  transmitter 
control  for  automatic  transmission 
systems,  is  amended  by  redesignating 
paragraphs  (a)  (4).  (5)  and  (6)  as  (a)  (3). 
(4)  and  (5). 

§73.542    [Amended] 

22.  47  CFR  73.542.  Automatic 
transmission  system  facihties.  is 
amended  by  redesignating  paragraphs 
(e).  (H.  (g).  (h)  and  (i)  as  (d),  (e).  (f).  (g) 
and  (h). 

§73.544    [Amended] 

23.  47  CFR  73.544.  Fail-safe  transmitter 
control  for  automatic  transmission 
systems,  is  amended  by  redesignating 
paragraphs  (a)  (4).  (5)  and  [6]  as  (a)  (3), 
(4)  and  (5). 

24.  47  CFR  73.558,  Indicating 
instruments,  is  amended  by  removing 
paragraphs  (e)(lH2)  [reserved]  and 
(e)(3);  and  redesignating  paragraphs  (d). 
(e)  and  (f)  as  (b).  (c)  and  (d).  and  by 
revising  newly  designated  paragraph  (d) 
to  read  as  follows: 

§  73.558    Indicating  Instruments. 

***** 

(d)  In  the  event  that  any  one  of  these 
indicating  instruments  becomes 
defective  when  no  substitute  which 
conforms  with  the  required 
specifications  is  available,  the  station 
may  be  operated  without  the  defective 
instrument  pending  its  repair  or 
replacement  for  a  period  not  in  excess  of 
60  days  without  further  authority  of  the 
FCC.  If  the  defective  instrument  is  the 
transmission  line  meter  of  a  station 
which  determines  the  output  power  by 
the  direct  method,  the  operating  power 
shall  be  determined  by  the  indirect 
method  in  accordance  with  S  73.267(c) 
during  the  entire  time  the  station  is 
operated  without  the  transmission  line 
meter. 


§73.667    [Amended] 

25.  47  CFR  73.687.  Transmission 
system  requirements,  is  amended  by 
redesignating  paragraph  (g)  as  (f);  and 


by  redesignating  paragraphs  (i)  and  (j) 
as  paragraphs  (g)  and  (h). 

§73.1212    [Amended] 

26.  47  CFR  73.1212.  Sponsorship 
identiHcation;  list  retention;  related 
requirements,  is  amended  by 
redesignating  paragraph  (g)(3)  as  (g)(2). 

§73.1550    [Amended] 

27.  47  CFR  73.1550.  Extension  meters, 
is  amended  by  redesignating  paragraph 
(b)(4)tiv)  as  (b)(4){iii);  and  by 
redesignating  paragraphs  (c)  (2).  (3)  and 
(4)  as  (c)  (1).  (2)  and  3. 

28.  47  CFR  73.1590.  Equipment 
performance  measurements,  is  amended 
by  removing  paragraphs  (b)(l)(i}-{iv) 
[Reserved]  and  revising  paragraph  (b)(1) 
to  read  as  follows;  by  removing 
paragraphs  (b)(3)(i)-(iv)  [Reserved]  and 
paragraph  (b)(3)  to  read  as  follows:  by 
removing  paragraphs  (c)(1)  [Reserved] 
and  (c)(6)  [Reserved]  and  redesignating 
paragraphs  (c)  (2).  (3).  (4)  and  (5)  as  (c) 
(1).  (2),  (3)  and  (4),  and  redesignating 
paragraph  (c)(7)  as  (c)(5): 

§  73. 1 590    Equipment  pert onnance 

measurements. 

♦        *        ♦         *        • 

(b)  *  *  • 

(1)  AM  monophonic  stations. 
Measurements  or  evidence  showing  that 
spurious  radiations,  including  radio 
frequency  harmonics,  are  suppressed  or 
are  not  present  to  a  degree  capable  of 
causing  objectionable  interference  to 
other  radio  services.  Field  strength 
measurements  are  preferred  but 
observations  made  with  a 
communications  type  receiver  are 
acceptable.  However,  in  particular  cases 
involving  interference  or  controversy, 
the  FCC  may  require  Beld  strength 
measurements. 

(2)  *  *  * 

***** 

(3)  FMand  TV  (aural).  If.  after  type 
acceptance,  any  changes  have  been 
made  in  the  transmitter  or  associated 
equipment  (filters,  multiplexers,  etc.) 
which  could  cause  changes  in  its 
radiation  product,  data  showing 
attenuation  of  spurious  and  harmonic 
radiation. 


29.  47  CFR  73.1670  is  amended  by 
redesignating  paragraph  (c)(5)  as  (c)(4); 
and  by  revising  parenthetical  cross 
reference  at  the  end  of  paragraph  (c)(3) 
to  read  as  follows: 

§  73.1670    Auxiliary  transmitters. 

***** 

(c)  *  *  * 


(3)  •  *  *  (See  %  73.51.  AM;  f  73.267. 
FM;  S  73.567.  NCE-FM;  and  S  73.863. 
TV). 


§73.1690    (Amended] 

30.  47  CFR  73.1690,  Modification  of 
transmission  systems,  is  amended  by 
redesignating  paragraph  (e)(8)  as  (e)(7). 

PART  74— {AMENDED] 

§74.533    [Amended] 

31.  47  CFR  74.533.  Remote  control  and 
unattended  operation,  is  amended  by 
redesignating  paragraphs  (b)(2)  through 
(4)  as  (b)(1)  through  (3). 

§74.602    (Amended] 

32.  47  CFR  74.602.  Frequency 
assignment,  is  amended  by 
redesignating  paragraphs  (f)  throu^  (j) 
as  paragraphs  (d)  through  (h). 

§74.635    [Amended) 

33.  47  CFR  74.635,  Unattended 
operation,  is  amended  by  redesignating 
paragraphs  (a)(2)  throu^  (4)  as  (aXl) 
through  (3). 

§74.655    [Amended] 

34.  47  CFR  74.655.  AuthorizaUon  of 
equipment,  is  amended  by  redesignating 
paragraph  (g)  as  (f). 

§74.1250    [Amended] 

35.  47  CFR  74.125a  Transmitters  and 
associated  equipment  is  amended  by 
removing  paragraphs  (f)-{li)  [Reserved] 
and  redesignating  paragraph  (i)  as  (f). 

§  74.1263    [Amended] 

36.  47  CFR  74.1263.  Time  of  operation, 
is  amended  by  redesignating  paragraphs 
(c)  and  (d]  as  (b)  and  (c). 

PART  76— (AMENDED] 

§76.5    [Amended] 

37.  47  CFR  76.5.  Definitions,  is 
amended  by  redesignating  paragraphs 
(u).  (v)  and  (w)  as  paragraphs  (p).  (q) 
and  (r);  by  redesignating  paragraphs  (y). 
(z).  (aa).  (bb)  and  (cc)  as  paragraphs  (s), 
(t),  (u).  (v)  and  (w);  by  redesignating 
paragraphs  (ee)  through  (pp)  as 
paragraphs  (x)  through  (ii). 

§78.601    [Amended] 

38.  47  CFR  76.601,  Performance  tests, 
is  amended  by  redesignating  paragraph 
(f)  as  (e). 

PART  78— (AMENDED] 

§78.18    [Amended] 

39.  47  CFR  78.18,  Frequency 
assignments,  is  amended  by 
redesignating  paragraphs  (k).  (1)  and  (m) 
as  (j).  (k)  and  (1). 
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§78.19    [AmwKtedl 

40.  47  CFR  78.19,  Interference,  is 
amended  by  redesignating  paragraphs 

(e)  and  (f)  as  paragraphs  (d)  and  (e). 

§78.53    (Amended] 

41.  47  CFR  78.53,  Unattended 
operation,  is  amended  by  redesignating 
paragraphs  (a)(3),  (4)  and  (5)  as  (a)(2), 
(3)  and  (4):  and  by  redesignating 
paragraph  (c)  as  (b). 

§78.61    (Amended) 

42.  47  CFR  78.61,  Operator 
requirements,  is  amended  by 
redesignating  paragraphs  (c),  (d),  (e)  and 

(f)  as  (b).  (c),  (d)  and  (e). 

|FR  Doc  85-18927  Filed  8-9-«5;  8:45  am) 
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47  CFR  Part  15 
(FCC8&-426) 

Control  Data  Canada,  Ltd.;  Petition  for 
Waiver;  Permit  Operation  of  a  Field 
Disturt>ance  Sensor 

agency:  Federal  Communications 

Commission. 

action:  Order  Granting  Waiver. 

summary:  The  FCC  is  granting  Control 
Data  Canada.  Ltd.  (CDC)  a  Waiver  of 
Part  15,  Subpart  F  to  allow  the 
immediate  marketing  of  CDC's  perimeter 
protection  system  subject  to  certain 
technical  and  administrative  conditions. 
The  perimeter  protection  system 
operates  on  TV  channels  2  through  6. 
and  is  limited  to  the  same  radiation 
limits  as  personal  computing  devices 
(Class  B).  The  perimeter  protection 
system  is  used  to  prevent  unauthorized 
exist  or  entry  at  penitentiaries,  nuclear 
power  plants,  or  other  secure  facilities. 
The  waiver  is  necessary  in  order  to 
permit  marketing  of  this  system.  The 
intended  effect  is  to  allow  prompt 
introduction  of  such  systems  to  the 
marketplace  so  as  to  make  available  the 
benefits  of  such  systems  and  gain 
further  experience  with  their  operation. 
EFFECTIVE  DATE:  August  2,  1985. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC.  20554. 
FOR  FURTHER  INFORMATION  CONTACT 
Julius  Knapp,  Office  of  Science  and 
Technology.  Washington,  D.C.  20554, 
(202)  653-8247. 

SUPPLEMENTARY  INFORMATION: 
Order  Granting  Waiver 

In  the  matter  of  Control  Data  Canada.  Ltd.. 
petition  for  waiver  of  Part  15,  Subpart  F.  to 
permit  operation  of  a  Held  disturbance  sensor 
in  the  band  50  to  88  MHz. 

Adopted:  July  30, 1985. 


Released:  August  2, 1985. 
By  the  Commission. 

1.  On  August  24, 1984.  Control  Data 
Canada.  Ltd.  (CDC).  Hied  a  petition 
requesting  the  Commission  to  waive  the 
rules  for  field  disturbance  sensors  ' 
contained  in  Part  15,  Subpart  F.  to 
permit  immediate  marketing  of  its ' 
perimeter  protection  system  ^  known  as 
GUIDAR.  which  operates  in  the  band  50 
to  88  MHz.  Concurrently.  CDC 
submitted  a  petition  for  rule  making  (RM 
4824)  looking  toward  amendment  of  Part 
15,  Subpart  F.  to  provide  for  the 
operation  of  perimeter  protection 
systems  in  the  50  to  88  MHz  frequency 
band. 

Discussion 

2.  GUIDAR  operates  on  the  principle 
of  guided  radar  whereby  a  detection 
zone  is  created  between  "leaky"  or 
ported  coaxial  cables  deployed  around 
the  protected  area.  The  present  system 
employs  two  cables  in  parallel  that  are 
buried  approximately  five  feet  apart  and 
nine  inches  below  the  ground.  A  radio 
frequency  (RF)  pulse  is  transmitted  into 
one  of  the  cables  and  some  of  the  energy 
is  coupled  via  the  ports  or  holes  in  the 
outer  conductor  into  the  ground  and  air 
near  the  cable.  Some  of  this  energy  is 
reflected  from  objects  in  the  ground  and 
discontinuities  in  the  soil,  and  is  coupled 
into  the  second  or  receiving  cable.  When 
a  human  or  other  large  object  crosses 
between  the  cables,  the  change  in  the 
electromagnetic  energy  coupled  from 
one  cable  to  the  other  is  detected  and  an 
alarm  is  thereby  triggered. 

3.  All  of  CDC's  systems  presently 
operating  under  an  experimental  license 
use  a  vacant  TV  channel.  From  CDC's 
discussion  in  the  Petition  for  Rule 
Making,  it  appears  that  a  vacant  TV 
channel  provides  a  very  stable  and 
predictable  electromagnetic 
environment  for  the  operation  of 
wideband  perimeter  protection  systems. 
The  frequency  band  5  to  88  MHz 
provides  the  perimeter  protection 
systems  ample  bandwidth  to  find  a 
vacant  channel  for  operation. 

4.  CDC  contends  that  there  is  a  vital 
need  for  improved  electronic 
surveillance  systems  at  prisons  and 


'  A  field  disturt>ance  sensor  is  defined  in 
i  15.4(j||l|  as  follows:  "A  restricted  radiation  device 
which  establishes  a  radio  frequency  Held  in  its 
vicinity  and  delects  changes  in  that  Held  resulting 
from  movement  of  persons  or  objects  within  the 
radio  frequency  field." 

'A  perimeter  protection  system  is  defined  in 
i  1S.4(j)(2)  as  follows:  "A  perimeter  protection 
system  is  a  field  disturbance  sensor  which  uses 
buried  leaky  cables  installed  around  a  facility  to 
detect  any  unauthorized  entry  or  exit.  Its  use  is 
limited  to  commercial  and  industrial  locations  away 
from  residential  areas." 


Other  high-risk  facilities  and  that  the 
present  VHF  frequency  band,  40.66  to 
40.70  MHz.  in  which  the  use  of  perimeter 
protection  systems  is  allowed,  does  not 
provide  sufficient  bandwidth  for  the 
operation  of  a  system  such  as  GUIDAR. 
The  GUIDAR  system  emits  a  pulsed 
signal,  which  results  in  an  emission  with 
a  bandwidth  of  about  2.5  MHz.  which  is 
much  wider  than  the  rules  permit  at  40 
MHz.  The  increased  bandwidth  is 
necessary  to  determine  the  range 
resolution  (i.e..  the  ability  to  determine 
the  location  of  the  intruder). 

5.  In  the  petition  for  rule  making  CDC 
proposed  that  a  radiation  limit  of  12  /xV/ 
m  measured  quasi-peak  at  a  distance  of 
30  meters  at  any  frequency  from  50  to  88 
MHz.  and  a  powerline  conducted  limit 
of  250  fiV  over  the  frequency  range  of 
450  kHz  to  30  MHz  are  sufficient  to 
prevent  interference  to  devices 
presently  operating  in  the  proposed 
frequency  band.  CDC  points  out  that  12 
p.V/m  is  less  than  the  level  of  radio 
noise  permitted  in  Part  15.  Subpart  J.  for 
Class  A.  or  commercial,  computer 
equipment,  which  is  subject  to  a  limit  of 
30  piV/m  at  30  meters  in  the  subject 
frequency  range. 

6.  CDC  performed  extensive  tests  to 
demonstrate  that  devices  operating 
within  the  proposed  limits  for  wideband 
sensors  will  not  cause  interference  to 
TV  operation  on  the  lower  VHF 
channels.  In  its  Petition  for  Rule  Making. 
CDC  asserted  that  the  possibility  of 
discernible  interference  to  TV  reception 
in  urban,  suburban  or  rural  locations 
under  either  Grade  A  or  Grade  B 
reception  is  unlikely.  CDC  has  also  been 
operating  the  GUIDAR  system  since 
'anuary  26, 1983,  at  two  locations  in  the 
U.S..  under  experimental  licenses 
granted  by  the  Commission.^ 

In  addition,  the  system  has  been  in 
operation  since  1978  at  various 
penitentiaries  in  Canada.  CDC  claims 
that  there  has  not  been  a  single 
complaint  of  GUIDAR  interfering  with  a 
television  receiver  or  any  other 
communications  device. 

Comments 

7.  Comments  on  the  Petition  for 
Waiver  were  filed  by  RCA  Corporation 
(RCA),  the  Electronic  Industries 
Association  (EIA).  the  Senstar  Security 
Systems  Corporation  (Senstar),  and 
Rollins  Protective  Services  Company 
(Rollins).  None  of  the  parties  filing 
comments  opposed  the  frequency  band 
recommended  by  CDC.  RCA 
recommended  that  there  be  a  separation 
distance  of  100  meters  from  the  nearest 


'See  the  Petition  for  Rule  Making,  page  10, 
footnote  2. 
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residence,  and  an  emission  limitation  of 
12  uV/m  pending  the  adoption  of  any 
final  regulations  developed  through  a 
Commission  rule  making  proceeding. 
EIA  also  recommended  a  separation 
distance  of  100  meters.  Rollins  and 
Senstar  opposed  the  Petition  for  Waiver. 
Rollins  suggested  that  the  waiver  be 
denied  until  final  rules  could  be  adopted 
since  the  CDC  system  is  a  new  and 
unproven  technology.  Senstar  contends 
that  it  is  not  a  new  technology,  and  that 
there  is  sufflcient  competition  in  the 
market  place  without  permitting  CDC  to 
market  its  system  before  final  rules  are 
adopted. 

Commission  Decision 

8.  The  Commission  is  persuaded  that 
it  would  be  in  the  public  interest  to  grant 
CDC's  petition  for  waiver,  subject  to 
certain  conditions,  to  allow  immediate 
use  of  CDC's  perimeter  protection 
system.  It  should  be  clear  that  the  public 
will  benefit  fromlhe  additional 
protection  provided  for  high  risk 
facilities.  The  multiple  operating 
frequencies  will  accommodate  varying 
design  characteristics,  and  prevent  the 
delay  of  new  and  potentially  more 
efficient  technology  into  the 
marketplace.  In  addition.  Pub.  L  No.  98- 
214  encourages  the  development  of  new 
technologies  and  services  to  the  public. 
From  the  information  presented  in  the 
Petition  for  Rule  Making,  we  believe 
that  the  system  presents  very  little  risk 
of  harmful  interference  to  licensed  radio 
services.  In  view  of  this  low  probability 
of  interference  and  the  apparent 
benefits  offered  by  this  system,  the 
public  and  industry  should  have  the 
option  of  utilizing  this  type  of  sensor 
technology  at  the  earliest  possible  date. 

9.  We  are  acting  on  CDC's  petition  for 
rule  making  in  a  companion  Notice  of 
Proposed  Rule  Making.  There  we  are 
proposing  to  allow  perimeter  protection 
systems  such  as  GUIDAR  to  operate  on 
an  unused  TV  channel  in  the  bands  54  to 
72  MHz  and  76  to  88  MHz  (TV  channels 
2  through  6)  at  a  field  strength  limit  of  10 
uV/m  at  30  meters.  The  reasons  for 
proposing  these  limits  are  discussed  in 
detail  in  the  Notice  of  Proposed  Rule 
Making.  We  are  reasonably  convinced 
that  perimeter  protection  systems 
meeting  the  proposed  technical 
standards  hold  little  risk  of  causing 
interference.  Further,  by  allowing 
perimeter  protection  systems  of  this  type 
to  be  marketed  now,  we  are  permitting 
experience  to  be  gained  that  may  prove 
useful  in  setting  final  regulations  for 
such  equipment.  Accordingly,  CDC's 
request  for  waiver  of  Part  15,  Subpart  F, 
is  granted  subject  to  the  conditions  in 
paragraph  10.  The  Chief  Scientist  is 
authorized  to  grant  waivers  that  may  be 


submitted  by  other  parties.  The  waivers 
would  be  subject  to  the  same  conditions 
and  frequencies  provided  herein. 

10.  This  waiver  authorizes  operation 
of  the  CDC's  perimeter  protection 
system.  GUIDAR.  in  the  band  54  to  72 
MHz  and  76  to  88  MHz  subject  to  the 
following  conditions: 

(a)  CDC's  system  shall  meet  the 
technical  standards  proposed  by  the 
Commission  in  the  associated  Notice  of 
Proposed  Rule  Making  for  a  perimeter 
protection  system  operating  in  the  bands 
54  to  72  MHz  and  76  to  88  MHz.  In 
addition,  the  cables  must  be  buried. 

(b)  Perimeter  protection  systems  shall 
be  certified  according  to  the 
requirements  in  §  15.312(b). 

(c)  Measurement  of  radiated 
emissions  shall  be  performed  in 
accordance  with  the  requirements 
proposed  in  §  15.324  to  the  degree 
practicable. 

(d)  CDC's  system  shall  be  subject  to 
§§  15.3  and  15-311.  In  particular,  any 
interference  to  an  authorized  radio 
communication  service  caused  by  the 
CDC  system  must  be  corrected  by  CDC 
and  any  interference  received  by  the 
system  shall  be  accepted. 

11.  Pursuant  to  §  1.3  of  the 
Commission's  Rules,  since  good  cause 
has  been  shown,  the  CDC  petition  for 
waiver  of  Part  15,  Subpart  F,  is  granted 
subject  to  the  conditions  set  out  in 
paragraph  10.  This  waiver  shall 
terminate  30  days  after  the  effective 
date  of  any  rules  adopted  by  the 
Commission  concerning  operation  of 
perimeter  protection  systems  in  the 
bands  54  to  72  MHz  and  76  to  88  MHz. 

12.  It  is  further  Ordered  that  the  Chief 
Scientist  is  authorized  to  grant,  subject 
to  the  same  conditions  enumerated 
above,  similar  waiver  requests  which 
are  filed  by  other  parties  and  adequately 
justified.  The  petitioner  must  file  the 
following  minimum  information: 

(a)  A  detailed  description  of  the 
proposed  system. 

(d)  A  statement  as  to  why  the  present 
rules  are  unsatisfactory  and  why  it  is  in 
the  public  interest  to  grant  the  request. 

(c)  A  statement  that  the  proposed 
system  will  comply  with  the  conditions 
set  out  in  paragraph  10. 

13.  Pursuant  to  §  1.427(b).  *  since  it 
relieves  a  regulatory  restriction,  this 
Order  shall  become  effective 
immediately. 

14.  Further  information  about  this 
waiver  may  be  obtained  from  the 
Technical  Standards  Branch.  Office  of 
Science  and  Technology.  FCC. 
Washington  D.C.  20554.  phone  (202)  653- 
8247. 


Federal  Communications  Commission. 

William  |.  Tricarico, 

Secretary. 

[PR  Doc.  85-19059  Filed  S-9-65:  8:45  am| 
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47  CFR  Part  90 

(PR  Docket  No.  8&-«;  RM-4«34:  RC  tS-SSSI 

Application  Processing  Procedures  for 
the  800  MHz  Private  Land  MoMe  Bmd 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  The  Commission  has  adopted 
a  Report  and  Order  amending  Part  90 
subpart  M  of  the  rules  governing  the 
application  processing  procedures  for 
the  800  MHz  private  land  mobile  band  to 
encourage  the  expansion  of  fully  loaded 
trunked  systems. 

EFFECTIVE  DATE:  September  11. 1985. 

ADDRESS:  Federal  Communications 
Commission.  1919  M  Street  NW., 
Washington.  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT 

Nia  Chirigos  Cresham,  Private  Radio 
Bureau,  Land  Mobile  &  Microwave 
Division,  Rules  Branch.  (202)  634-2443. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  90 

Private  land  mobile  radio  services. 
Radio. 

Report  and  Order 

In  the  matter  of  amendment  of  Part  90 
Subpart  M  of  the  Commission's  rules 
governing  the  application  processing 
procedures  for  the  800  MHz  private  land 
mobile  band;  PR  Docket  85-6.  RM-4834. 

Adopted:  July  25, 1985. 

Released:  August  5, 1985. 

By  the  Conmiission. 

Introduction 

1.  This  proceeding  concerns  the 
amendment  of  the  Commission's  rules 
governing  the  application  processing 
procedures  for  the  816-821  MHz  and 
861-666  MHz  private  land  mobile 
bands. '  The  Commission  released  a 
Notice  of  Proposed  Rule  Making  on 
January  15. 1985.  which  summarized  the 
evolution  of  our  processing  procedures 
for  these  frequencies  and  requested 
comments  on  several  proposed  changes 
to  these  procedures.' We  believe  it 


*See  aiao  5  U.S.C.  553(d)(1). 


'47  CFR  90.360. 

'Notice  of  Proposed  Rule  Making.  Docket  No.  85- 
6.  so  FR  2837  ()anuary  22. 1985). 
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would  be  helpful  to  review  our  current 
processing  procedures  prior  to 
discussing  the  changes  proposed  in  the 
Notice  of  Proposed  Rule  Making  and  our 
Implementation  of  those  changes  in  light 
of  the  comments. 

Background 

2.  In  June  of  1970,  the  Commission 
reallocated  115  MHz  of  spectrum  in  the 
806-947  MHz  band  to  land  mobile  use.' 
Private  land  mobile  radio  received  30 
MHz  (600  channels).* The  first  300 
channels  were  made  available 
according  to  the  technology  employed 
by  the  system:  200  channels  were 
allocated  for  trunked  systems  and  100 
channels  were  allocated  for 
conventional  systems.  The  Commission 
assigned  a  greater  number  of  channels 
to  trunked  systems  because  trunking 
technology  allows  a  greater  number  of 
u^ers  of  mobile  radios  to  be 
accommodated  on  a  given  number  of 
channels.  For  this  reason,  applicants  for 
trunked  channels  could  apply  for 
assignments  of  5, 10, 15  or  20  channels, 
while  applicants  for  conventional 
systems  were  limited  to  maximum 
assignments  of  5  channels.* 

3.  By  1978,  there  were  shortages  of 
conventional  channels  in  the 
metropolitan  areas,  and  the  Commission 
released  50  of  the  remaining  300 
channels  reserved  for  private  land 
mobile  radio  and  designated  them  for 
conventional  use.* By  late  1979.  waiting 
lists  began  to  form  for  trunked  channels 
in  the  major  metropolitan  areas. 
Applications  on  the  waiting  list  were 
processed  on  a  "first-in.  first-out"  basis, 
as  provided  in  the  Second  Report  and 
Order  in  Docket  No.  18262,  supra. 

4.  In  order  to  alleviate  the  spectrum 
shortage,  the  Commission  released  the 
remaining  250  private  land  mobile 
channels  in  July  of  1982. '  These  "new" 
channels  were  not  divided  according  to 
system  technology,  but  were  grouped 
into  four  service  categories:  70  channels 
for  Public  Safety/Special  Emergency,  50 
channels  for  Industrialized/Land 
Transportation,  50  channels  for 
Business,  and  80  channels  for 
Specialized  Mobile  Radio  (SMR) 
systems.  Applicants  in  each  of  these 
categories  could  choose  trunked  or 


'  First  Report  and  Order  and  Second  Notice  of 
Inquiry.  Docket  No.  1826Z  35  FR  8644  (June  4. 1970). 

'  Second  Report  and  Order.  Docket  No.  18282.  46 
FCC  2d  752  (1974);  reconsidered.  Memorandum 
Opinion  and  Orthr.  Docket  No.  18262.  51  FCC  2d 
945  (1875). 

*  Second  Report  and  Order.  Docket  No.  18262. 
supra,  at  paragraphs  04  and  66. 

'Order  Docket  No.  18262.  43  FR  35394  (August  9. 
1978). 

^Second  Report  and  Order.  Docket  No.  79-191.  47 
FR  41002  (September  18. 1982). 


conventional  technology.  However,  an 
applicant  requesting  more  than  5 
channels  was  required  to  trunk  them. 
SMRS  applicants  w*re  limited  to 
receiving  5  channels  at  a  time  to 
promote  more  immediate 
implementation  of  channels  assigned.* 

5.  We  also  established  a  uniform 
loading  standard  of  70  mobiles  for 
conventional  systems,  modified  the 
application  procedures  for  trunked 
systems,  and  determined  not  to  assign 
more  than  5  channels  to  a  single 
licensee  in  any  market  area  until  the 
first  5  channels  reached  a  90%  loading 
level.  Due  to  the  changes  contained  in 
the  Second  Report  and  Order  of  Docket 
No.  79-191.  we  allowed  existing  trunked 
licensees  to  operate  under  the  old  rules 
contained  in  Subpart  M,  Part  90  of  our 
rules,  for  a  period  of  5  years.  Existing 
trunked  systems  licensed  under  Subpart 
M  would  be  governed  by  it  until 
September  1.  1987.  At  that  time,  all  800 
MHz  systems  would  be  governed  by 
Subpart  S,  which  would  also  govern  the 
newly  released  frequencies.* 

6.  Finally,  the  Second  Report  and 
Order  of  Docket  No.  79-191  delineated 
the  procedures  for  the  filing  and 
processing  of-apphcations  for  the  800 
MHz  channels.  Applicants  on  waiting 
lists  for  already  released  conventional 
channels  were  permitted  to  modify  their 
applications  and  still  keep  their  place  in 
the  processing  line.  Applications  on 
waiting  lists  for  already  released 
trunked  channels  were  to  be  processed 
in  order  of  receipt  as  frequencies 
became  available.  The  waiting  lists 
were  comprised  of  both  existing 
licensees  of  fully  loaded  trunked 
systems  seeking  to  expand  and 
applicants  seeking  to  establish  new 
systems.  These  waiting  list  applications 
were  not  considered  for  the  newly 
released  channels,  but  the  waiting  list 
applicants  were  permitted  to  submit 
new  applications  if  they  wished  to  be 
considered  for  the  newly  released 
channels. '"  The  filing  window  for  the 


•  For  a  discussion  of  why  the  channels  were 
divided  into  pools  and  why  SMRS  applicants  were 
limited  to  five  channels  at  a  time,  see  Second 
Report  and  Order  Docket  No.  79-191.  47  FR  41,  002 
(September  18. 1982).  A/so  see  generally.  Notice  of 
Proposed  Rule  Making.  Docket  No.  7»-l91.  44  FR 
50876  (August  30. 1979):  Report  and  Order  Docket 
No.  79-191.  45  FR  81204  (December  10, 1980);  Further 
Notice  of  Proposed  Rule  Making.  Docket  No.  79- 
191.  46  FR  37927  (July  23. 1981). 

'Second  Report  and  Order.  Docket  No.  79-191,  at 
parapraph  113.  footnote  78,  page  37;  47  CFR  )  90.360. 
90.611. 

'"When  a  grant  was  made  from  either  the  old  or 
the  new  channels,  the  second  application  was 
dismissed  and  the  applicant  could  not  apply  for 
frequencies  again  until  the  newly  granted  channels 
were  loaded  to  the  prescribed  number  of  mobile 
stations.  Second  Report  and  Order.  Docket  No.  79- 
191.  at  paragraphs  113. 114.  See  also.  In  the  Matter 


250  newly  released  channels  was  from 
November  15, 1982  through  December 
15. 1982.  Those  applications  which  were 
acceptable  for  filing  were  to  be 
processed  in  order  of  receipt.  If  more 
applications  were  received  than  there 
were  frequencies  available  for 
assignment  in  an  area,  all  applications 
would  be  treated  as  if  they  were 
received  at  the  same  time. 

7.  Our  processing  procediwes  were 
modified  and  amended  by  a 
Memorandum  Opinion  and  Order  in 
Docket  No.  79-191  which  responded  to 
requests  for  reconsideration  or 
clarification  of  the  Second  Report  and 
Order. "  We  decided  to  allow  existing 
tnmked  system  licensees  to  apply  for 
admission  to  the  waiting  list  for  the  200 
trunked  channels  governed  by  Subpart 
M  when  they  reached  the  70%  loading 
level.  To  receive  additional  channels 
they  had  to  be  80%  loaded." 

8.  We  created  a  "day-tD-day  window" 
for  the  250  channels  governed  by 
Subpart  S.  Applications  would  only  be 
accepted  on  dates  when  frequencies 
were  available  and  would  be  date- 
stamped  upon  receipt  in  the  Licensing 
Division  of  the  Private  Radio  Bureau  in 
Gettysburg,  PA.  All  applications  filed  on 
the  same  date  for  an  area  would  be 
considered  together.  If  there  were 
sufficient  channels  available  on  that 
date,  all  the  applications  would  be 
granted.  If  there  were  not  sufficient 
channels  to  grant  all  apphcations  filed 
on  the  same  date  for  the  same  area, 
applicants  would  be  subject  to 
comparative  hearing  or  lottery.  All 
applications  filed  after  that  date  for  that 
area  would  be  dismissed.  '* 

9.  We  also  delineated  our  processing 
procedures  for  the  15  areas  where 
applications  were  filed  for  more  new 
channels  than  were  available  in  the 
commercial  (SMRS)  pool."  We  decided 
to  judge  the  applicants  based  on  two 
comparative  criteria:  (1)  Whether  the 
proposed  system  was  trunked  or 
conventional,  and  (2)  whether  the 
application  submitted  was  to  expand  a 
fully  loaded  trunked  system.  If  the 
proposed  system  were  trunked,  it  would 
receive  one  comparative  point.  If  the 
system  were  both  trunked  and 
expanding  a  fully  loaded  system,  it 
would  receive  the  maximum  of  two 
comparative  points.  We  estabUshed 
these  comparative  criteria  to  encourage 


of  Application  for  Review  of  Bellar 
Communications,  Inc..  FCC  84-593,  released 
December  6. 1984. 

"Memorandum  Opinion  and  Order,  Docket  No. 
79-191,  48  FR  51917  (November  15.  1983). 

"  Id.  at  paragraphs  13  and  14. 

"Public  Notice  3526.  released  April  11, 19B3. 

"Id 
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the  expansion  of  fully  loaded  existing 
trunked  systems  and  the  development  of 
new  trunked  systems.  Applications 
would  be  ranked  based  on  the  number 
of  comparative  points  received,  and 
grants  would  be  made  to  those  with  the 
highest  number  of  points.  If  there  were 
not  sufficient  channels  available  in  a 
geographic  area  to  grant  all  SMRS 
applications  with  the  same  number  of 
comparative  points,  grants  among  the 
tied  groups  would  be  made  by  lottery.'* 

10.  We  have  conducted  our  lottery 
proceedings  for  the  15  areas  where 
applications  were  filed  for  more  new 
channels  than  were  available  in  the 
commercial  (SMRS)  pool.  Thus,  all  areas 
are  now  subject  to  the  day-to-day 
window  described  in  paragraph  8 
above.'* 

11.  As  we  stated  in  the  Notice  of 
Proposed  Rule  Making  in  this 
proceeding,  the  Commission  currently 
maintains  waiting  lists  of  applicants  for 
the  original  200  trunked  channels 
governed  by  Subpart  M,  in  areas  where 
there  are  not  frequencies  available  for 
assignment.  We  do  not  maintain  any 
lists  for  the  new  channels  governed  by 
Subpart  S,  since  applications  are 
accepted  only  on  dates  when 
frequencies  are  available. 

12.  The  waiting  lists  for  the  200 
trunked  charmels  governed  by  Subpart 
M  are  comprised  of  both  existing  fully 
loaded  licensees  and  new  applicants. 
Assignments  are  made  on  a  "first-in, 
first-out"  basis  with  no  preference  given 
to  existing  licensees  who  seek  to  expand 
their  systems.  This  is  in  contrast  to  our 
procedures  for  the  250  channels 
governed  by  Subpart  S,  where  a 
preference  is  given  to  fully  loaded 
trunked  licensees  seeking  to  expand 
their  systems. 

13.  The  Notice  of  Proposed  Rule 
Making  in  this  proceeding  was  released 
in  response  to  a  Petition  for  Rule  Making 
filed  by  Advanced  Radio 
Communications  Services  of  Florida, 
Inc.,  Transi-Tronics,  Inc.,  and  B  &  L 
Service  Company  (Petitioners). "The 
Petitioners  requested  that  the  waiting 
Usts  for  the  old  200  channels  be  limited 
to  licensees  of  existing  fully  loaded 
trunked  systems  and  that  applications 
proposing  the  establishment  of  new 
SMR  systems  be  prohibited,  other  than 
the  "grandfathering"  of  those  applicants 
for  new  systems  already  on  the  list.  The 
applicants  for  new  systems  would  be 
considered  for  assignment  only  after  all 
fully  loaded  trunked  licensees  had  been 


considered.  The  Petitioners  also 
requested  that  waiting  lists  be  applied  to 
the  new  channels. 

14.  In  the  Notice  we  proposed  to 
provide  a  preference  to  all  waiting  hst 
applicants  seeking  to  expand  fully 
loaded  trunked  systems.  In  doing  so,  we 
pointed  out  that  the  old  200  channels  are 
grouped  by  technology  rather  than  by 
service  groups.  Therefore,  these  200 
channels  are  available  to  an  applicant  in 
any  radio  service  which  desires  to  use 
trunking  technology  and  are  not 
restricted  to  SMRS  applicants,  as 
requested  by  the  Petitioners."  We  were 
not  persuaded  that  we  should  change 
our  processing  procedures  for  the  new 
channels  at  this  time."  We  also 
proposed  that  systems  which  had  lost 
channels  due  to  a  failure  to  meet  the 
required  loading  level  of  70  percent 
within  the  specified  time  period,  would 
not  be  allowed  on  the  waiting  Hst  for  a 
period  of  one  year  from  the  date  of 
channel  cancellation.™ 

15.  Finally,  we  proposed  that  the 
existing  waiting  list  and  all  future 
applications  filed  with  the  Commission 
for  the  old  channels  would  be  ranked  in 
two  groups  of  descending  priority:  (1) 
Applications  from  entities  expanding 
fully  loaded  trunked  systems  ^\  and  (2) 
all  other  applications.  Applications 
within  each  of  these  two  groups  would 
be  placed  in  chronological  order,  based 
on  the  date  of  receipt  at  the  Licensing 
Division  of  the  Private  Radio  Bureau  in 
Gettysburg,  Pennsylvania.  Frequencies 
would  be  granted  to  the  highest  ranking 
eligible  applicant  able  to  use  them, 
based  on  the  site  specified  and  the 
Commission's  mileage  separation 
standards. 

Conunents 

16.  We  received  six  comments  and 
three  reply  comments.*'  Four  of  the  six 


'*  Memorandum  Opinion  and  Order,  Docket  No. 
79-191,  at  paragraph  36. 

'•Public  Notice  4403.  released  May  7. 1985. 

"Each  of  the  Petitioners  is  a  licensed  SMRS  in 
southern  Florida. 


"Petition  for  Rule  Making.  RM-4834.  filed  July  20, 
1984.  at  pages  4,  5  and  12. 

"Notice  of  Proposed  Rule  Making,  Docket  No. 
85-6.  at  paragraph  20. 

^Otherwise,  systems  which  have  had  channels 
reclaimed  would  be  fully  loaded  due  to  their 
reduced  number  of  channels  and  could  be  placed 
above  applications  for  new  systems  already  on  the 
list.  47  CFR  90.366  and  90.631;  Notice  of  Proposed 
Rule  Making,  Docket  No.  85-6  at  paragraph  20. 

"  Applicants  with  existing  trunked  systems 
loaded  to  70  mobiles  per  channel  would  be  eligible 
for  admission  to  the  waiting  list.  Only  applicant 
with  systems  loaded  to  80  mobiles  per  C  annel 
would  be  eligible  to  receive  additional  frequencies. 
47  Cn*  90.364(b)  (2)  and  (3).  90.366(c). 

"  We  received  comments  from  the  following 
parties:  Advanced  Radio  Communications  Services 
of  Florida.  Inc..  Transi-Tronics.  Inc.,  and  B  &  L 
Service  Company  (Petitioners);  City  of  Alexandria. 
Virginia  (Alexandria);  B  &  L  Communications.  Inc., 
Cunningham  Communications,  inc.,  William  Dodd, 
)r.,  and  Maryland  Communications,  Inc..  (B  A  L); 
Metro  Mobile  Communications,  Inc.,  (Metro 
Mobile);  Mobile  Relay  Associates  (Mobile  Relay): 


commenters  were  in  favor  of  the 
proposals  and  stated  that  the  expansion 
of  trunked  systems  improves  efficiency 
and  furthers  the  public  interest.  The 
Petitioners  were  in  favor  of  providing 
the  preference  as  proposed  and 
requested  that  we  also  implement  a 
waiting  list  for  the  new  channels.  The 
Petitioners  asked  that  we  specifically 
address  the  issue  of  whether  an 
applicant  on  the  waiting  list  can  decline 
frequencies  for  technical  reasons  and 
keep  its  place  on  the  list.  Finally,  the 
Petitioners  stated  that  the  one  year 
waiting  period  proposed  for  systems 
which  have  lost  channels  due  to 
inadequate  loading  was  too  long.  They 
suggested  a  waiting  period  of  6  months. 

17.  Metro  mobile  also  supported  the 
use  of  a  priority  system,  but  stated  that 
a  one  year  waiting  period  for  licensees 
who  had  lost  channels  was  to  long. 
Metro  Mobile  suggested  that  systems 
that  fail  to  meet  the  minimum  loading 
standards  should  lose  their  entitlement 
to  a  preference  for  one  year,  but  should 
be  allowed  to  apply  for  additional 
channels  and  be  placed  on  the  waiting 
list.  Both  Clement  and  B  &  L  fully 
supported  the  proposal.  B  &  L  pointed 
out  that  the  Commission  must  be  wary 
of  those  SMR  applicants  who  fail  to 
remove  themselves  from  the  waiting  list 
if  they  acquire  channels  by  assignment 
from  another  licensee  during  the 
pendency  of  their  application  on  the  list 

18.  Alexandria  was  opposed  to  the 
proposal  and  argued  that  it  would 
foreclose  their  opportunity  to  receive 
800  MHz  trunked  frequencies  as  a  new 
applicant.  Mobile  Relay  also  opposed 
the  proposal  for  this  reason.  Mobile 
Relay  suggested  that  only  qualified 
cqmpanies  in  the  radio  business  in  each 
local  area  should  be  allowed  to  apply 
for  frequencies. 

19.  Two  of  the  three  replies  received 
were  in  favor  of  the  proposal.  Metrocom 
stated  that  the  expansion  of  trunked 
systems  provides  increased  service  to 
the  user,  and  suggested  that  we  institute 
the  use  of  waiting  lists  for  the  new 
channels.  Metrocom  also  supported  the 
imposition  of  a  one  year  waiting  period 
prior  to  admission  to  the  waiting  list  for 
those  systems  which  have  lost  channels 
due  to  failure  to  load.  ASNA  supported 
the  Notice,  but  felt  that  a  6  month 
waiting  period  was  more  suitable  than  a 
one  year  waiting  period.  ASNA  also 
requested  that  we  clarify  the  issue  of  an 
applicant's  ability  to  refuse  frequencies 


and  A.|.F.  Clement  (Clement).  We  received  reply 
comments  from  Metrocom.  Inc.  (Metrocom):  The 
American  SMR  Network  Association.  Inc.  (ASNAI: 
and  IBM  Research  and  Development.  Inc.  (IBM). 
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for  technical  reasons  and  stay  on  the 
list. 

20.  IBM  opposed  the  implementation 
of  the  Notice  at  the  present  time  and 
asked  that  it  be  deferred  to  the 
allocation  of  the  900  MHz  spectrum." 
1MB  also  requested  that  we  promote 
emerging  technologies  by  applying  a 
preference  for  systems  which 
accommodate  the  greatest  number  of 
users  per  channel,  rather  than  relying  on 
whether  the  system  is  using  trunking 
technology.  1MB  pointed  out  that  high 
technology  systems,  such  as  digital 
communications,  can  accommodate 
more  users  on  a  single  chaimel  than  a  5 
channel  tnmked  system  can 
accommodate.  Finally.  IBM  requested 
tht  we  consider  assigning  "odd-lot" 
channels  from  the  channel  recovery 
program  to  single  channel  applicants 
who  use  new  technologies  and  apply  the 
same  loading  standards  that  are  applied 
to  trunked  systems. 

Dedsioo 

21.  After  extensive  consideration  of 
the  comments,  we  have  determined  to 
adopt  the  proposed  changes  to  our 
application  processing  procedures  for 
the  816-821  MHz  and  861-866  MHz 
bands,  with  some  modifications.  We 
will  give  a  preference  to  fully  loaded 
trunked  systems.  This  preference  will 
apply  to  applicants  currently  on  the 
waiting  list  and  future  applicants  for  the 
old  200  trunked  channels.  Where  a 
trunked  system  has  failed  to  meet  our 
minimum  loading  standards  and  has  had 
authorized  channels  reclaimed,  that 
licensee  will  not  be  allowed  on  the 
waiting  list  for  a  period  of  6  months 
from  the  date  of  the  issuance  of  the 
superseding  license.  We  will  consider 
requests  from  applicants  on  the  waiting 
list  to  decline  particular  frequencies  for 
technical  reasons.  If  the  applicant 
provides  sufficient  justification  to  the 
Private  Radio  Bureau,  it  may  decline 
channels  and  remain  on  the  waiting  list. 


"  We  have  profKMed  the  alocatlon  of  12  MHz  of 
spectrum  in  the  968-402  MHz  and  935-941  MHz 
bands  for  private  land  mobile  use.  A  12.5  kHz 
channeling  plan  has  been  proposed  for  this 
spectrum.  Comments  were  invited  on  other 
channelization*  such  as  5.  6.25.  7.5. 10  and  15  kHz. 
The  channels  would  be  apportioned  as  follows:  30% 
for  the  Public  Safety;  30%  for  Specialized  Mobile 
Radio  Ser\ice  (SMRS):  20%  for  Industrial/Land 
Transportation:  and  20%  for  Business.  The 
regulalory  atmclure  m  Subpart  S.  Part  90  of  the  rules 
which  18  currently  applied  to  applicants  and 
licensees  of  the  806-821.  MHz  and  851-866  MHz 
bands  would  apply  to  the  new  spectrum.  We  have 
also  proposed  to  award  a  comparative  point  to 
applicants  proposing  significantly  more  spectrally 
efficient  operation  than  required  by  the  rules. 
Comments  have  been  requested  on  this  issue, 
including  suggestions  on  preference  standards  and 
administrative  processes.  See  Notice  of  Proposi^d 
Rule  Making.  Docket  No.  B4-1233.  SO  FR  1562 
(January  11. 1985). 


We  will  defer  a  decision  on  granting  a 
preference  to  systems  using  new 
technologies  and  will  consider  this  issue 
in  Docket  No.  84-1233,  supra.  We 
decline  to  implement  new  processing 
procedures  for  the  250  channels 
governed  by  Subpart  S  at  this  time. 

Discussion 

22.  The  Private  Radio  Bureau  currently 
maintains  waiting  lists  for  the  old  200 
trunked  channels  governed  by  Subpart 
M.  These  waiting  lists  are  administered 
on  a  first-in,  first-out  basis.  While  this 
procedure  has  been  administratively 
effective,  it  does  not  promote  the 
Commission's  goal  of  spectrum 
efficiency.  Our  rules  require  existing 
systems  to  be  loaded  to  70%  of  their 
authorized  capacity  prior  to  applying  for 
admission  to  the  waiting  list  and  to  be 
loaded  to  at  least  80%  of  their 
authorized  capacity  in  order  to  be 
eligible  to  receive  additional 
frequencies."  The  commenters  argue 
that  by  the  time  a  licensee  loads  its 
system  to  70%,  it  is  placed  at  the  end  of 

a  long  waiting  list  comprised 
predominantly  of  new  applicants,  and  is 
unable  to  receive  additional  channels  in 
a  timely  manner.  As  a  consequence,  the 
users  experience  congestion  on  the 
system,  and  the  licensee  is  unable  to 
expand  the  system  to  provide  service  to 
others. 

23.  Our  loading  requirements  have 
ensured  that  the  frequencies  we  have 
allocated  are  used  to  the  fullest  extent 
possible.  However,  we  also  want  to 
assign  frequencies  in  a  manner  which 
allows  them  to  be  used  by  a  large 
number  of  users  in  the  most  spectrally 
efficient  way.  Therefore,  in  order  to 
create  a  method  of  assigning  frequencies 
which  will  promote  our  goal  of  spectrum 
efficiency,  we  are  establishing 
preferences  which  are  similar  to  the 
comparative  criteria  we  established  in 
our  Memorandum  Opinion  and  Order  in 
Docket  No.  79-191."  In  that  docket  we 
decided  to  judge  the  applicants  on  two 
criteria:  (1)  Whether  the  proposed 
system  was  trunked  or  conventional; 
and  (2)  whether  the  application 
submitted  was  to  expand  a  fully  loaded 
trunked  system.  These  criteria  were 
established  in  order  to  encourage  the 
expansion  of  fully  loaded  trunked 
systems.  The  awarding  of  preferences 
has  been  effective  in  assigning 
frequencies  for  the  250  channels 
governed  by  Subpart  S  in  areas  where 
there  were  more  applicants  than 
available  spectrum.  We  believe  that 
using  this  approach  for  the  200  channels 


"^  47  CFR  90.364{b)  (2)  and  (3).  47  CFR  90.366(0). 
"  Memorandum  Opinion  and  Order.  Docket  No. 
79-191.  Bupra.  at  paragraph  36. 


governed  by  Subpart  M  will  allow  fully 
loaded  trunked  systems  to  expand  and 
provide  more  service  to  a  greater 
number  of  users.  It  will  also  provide  for 
the  orderly,  expeditious  and  equitable 
assignment  of  the  old  200  trunked 
frequencies  as  they  become  available  by 
combining  the  use  of  comparative 
selection  and  chronological  waiting  lists. 

24.  We  have  also  decided  to  impose  a 
waiting  period  of  6  months  on  those 
applicants  who  have  lost  channels  due 
to  inadequate  loading  before  they  can 
apply  for  admission  to  the  waiting  list. 
In  the  Notice  we  had  proposed  a  waiting 
period  of  one  year.  Several  of  the 
commenters  argued  that  this  was  too 
long.  We  have  examined  our  processing 
procedures  and  have  determined  that  6 
months  provides  sufficient  time  to  offer 
and  grant  recovered  channels  to  others 
on  the  list  prior  to  readmitting  a  system 
which  becomes  fully  loaded  due  to  a 
channel  recovery  action.  Therefore,  we 
will  not  allow  systems  which  have  lost     - 
channels  due  to  inadequate  loading  to 
apply  for  admission  to  the  waiting  list 
for  a  period  of  6  months  from  the  date  of 
the  issuance  of  the  superseding  license. 

25.  Some  of  the  commenters  requested 
that  we  clarify  oiu-  procedures  for 
waiting  list  applicants  who  are  unable 
for  technical  reasons  to  use  channels 
which  are  offered  to  them  by  the 
Commission.  We  will  require  applicants 
to  submit  technical  justification  for  their 
refusal  of  the  available  channels.  We 
will  consider  the  justification  provided 
and  issue  a  decision  as  to  whether  the 
justification  is  persuasive.  If  it  is  not, 
declination  of  the  channels  will  result  in 
removal  from  the  waiting  list. 

26.  Some  of  the  commenters  requested 
that  we  initiate  a  waiting  list  and 
preferences  for  the  250  channels 
governed  by  Subpart  S,  and  combine  it ' 
with  the  waiting  list  for  the  200  trunked 
channels  governed  by  Subpart  M.  As  we 
pointed  out  in  the  Notice  of  Proposed 
Rule  Making  and  again  in  this  Report 
and  Order,  there  are  differences  in  the 
allocation  plans  for  the  200  channels 
governed  by  Subpart  M  and  the  250 
channels  governed  by  Subpart  S.  The 
old  200  channels  are  grouped  by 
technology  and  are  available  to  any 
system  in  any  radio  service  which  is 
using  trunked  technology.  The  250 
channels  which  were  allocated  in  1982 
were  grouped  into  service  pools.  The 
processing  procedures  for  those  250 
channels  are  applicable  to  all  the 
service  pools,  including  Public  Safety/ 
Special  Emergency,  Industrial/Land 
Transportation,  Business,  and  SMR 
systems.  The  users  in  each  of  these 
categories  are  able  to  choose  trunked  or 
conventional  technology,  in  contrast  to 
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the  users  on  the  waiting  list  for  the  200 
trunked  channels.  The  commenters 
focused  only  on  the  amendment  of  the 
procedures  for  SMRS  applications. 
However,  if  we  were  to  amend  the 
processing  procedures  for  these  250 
frequencies  in  order  to  create 
preferences  and  waiting  lists,  we  would 
have  to  consider  the  impact  on  all  the 
service  groups,  including  public  safety, 
and  not  just  the  commercial  or  SMRS 
pool.  Therefore,  we  are  not  persuaded 
that  an  amendment  to  our  processing 
procedures  for  the  250  channels  in 
Subpart  S  is  appropriate  at  this  time. 

27.  We  are  also  not  convinced  by  the 
arguments  of  Alexandria  and  Mobile 
Relay  that  applying  a  preference  to  the 
200  trunked  frequencies  governed  by 
Subpart  M  will  foreclose  the  opportunity 
for  new  applicants  to  receive  trunked 
frequencies  in  the  800  MHz  band.  There 
are  250  channels  governed  by  Subpart  S 
which  are  designated  by  service  groups 
and  may  be  utilized  for  tnmked  or 
conventional  technology  by  eligible 
applicants.  We  find  Mobile  Relay's 
request  that  we  allow  only  qualified 
radio  business  companies  in  each  local 
area  to  apply  for  frequencies  to  be 
beyond  the  scope  of  this  proceeding. 

28.  We  received  reply  comments  from 
IBM  which  requested  that  the 
Commission  withhold  its  decision  in  this 
proceeding  until  it  has  established 
allocation  preferences  in  the  900  MHz 
allocation  proceedings."  IBM  indicated 
its  concern  that  by  implementing  our 
proposal,  the  Commission  would  create 
a  disadvantage  for  IBM  in  competing  for 
800  MHz  frequency  assignments.  IBM 
also  requested  that  we  consider  granting 
a  preference  to  emerging  technologies. 
This  is  the  same  request  it  has  made  in 
comments  to  the  900  MHz  allocation 
proceeding.  We  will  consider  its  request 
in  that  proceeding,  but  we  are  not 
persuaded  to  delay  our  action  here.  If 
we  decide  to  implement  a  preference  for 
"high  technology  systems"  at  900  MHz 
and  it  appears  that  that  preference 
would  also  be  appropriate  at  800  MHz, 
we  will  revisit  our  procedures  for  the 
800  MHz  band.  IBM  is  not  precluded 
from  obtaining  800  MHz  frequencies, 
since  this  Report  and  Order  will  apply 
only  to  the  200  trunked  frequencies 
governed  by  Subpart  M,  and  IBM  has 
stated  that  it  is  able  to  use  conventional 
single-channel  assignments  for  its 
system.  Our  action  in  this  proceeding 
would  not  affect  those  frequencies. 

29.  We  will  therefore  review  the 
existing  waiting  list  and  rank  applicants 
according  to  the  following  priorities: 


(1)  Applications  from  entities 
expanding  fully  loaded  trunked 
systems; " 

(2)  All  other  applications. 

All  new  applications  filed  with  the 
Commission  for  the  816-821  MHz  and 
861-666  MHz  bands  will  be  ranked 
according  to  the  same  priorities. 
Applications  within  each  of  these  two 
groups  will  be  placed  in  chronological 
order,  based  on  the  date  of  receipt  at  the 
Licensing  Division  of  the  Private  Radio 
Bureau  in  Gettysburg,  Peiuisylvania. 
Frequencies  will  be  granted  to  the 
highest  ranking  eligible  applicant  which 
-is  able  to  use  them,  based  on  the  site 
specified  and  the  Commission's  mileage 
separation  standards. 

30.  This  approach  will  allow  fully 
loaded  trunked  systems  to  expand  and 
provide  more  service  to  a  greater 
number  of  users.  It  will  also  provide  for 
the  orderly,  expeditious  and  equitable 
assignment  of  the  old  200  trunked 
frequencies  as  they  become  available  by 
combining  the  use  of  comparative 
selection  and  chronological  waiting  lists. 

Final  Regulatory  Flexibility  Analysis 

Objectives 

31.  The  Commission  is  revising  its 
rules  governing  the  application 
processing  procedures  for  private  land 
mobile  radio  systems  in  the  816-821 
MHz  and  861-866  MHz  bands  in  order  to 
encourage  larger  and  more  effective  use 
of  radio  by  enhancing  the  ability  of 
existing  licensees  to  expand  their 
operations  and  provide  more  efficient 
service  to  the  public.  The  new  rules  will 
modify  the  assignment  procedures  for 
the  old  200  trunked  frequencies 
governed  by  Subpart  M  in  a  manner  that 
is  consistent  with  our  comparative 
preference  procedures  used  in  the 
commercial  pool  for  the  new 
frequencies. 

Description,  Potential  Impact  and 
Number  of  Small  Entitles  Affected 

32.  We  did  not  receive  any  comments 
which  specifically  addressed  our  Initial 
Regulatory  Flexibility  Analysis. 
However,  we  feel  Hiat  this  action  may 
affect  both  small  and  large  businesses, 
licensees  and  users  since  it  will  give 
priority  to  fully  loaded  trunked  systems 
requiring  additional  frequencies  in  areas 
where  frequencies  are  unavailable. 
While  this  will  make  the  acquisition  of 
frequencies  in  these  areas  slightly  more 
difficult  for  new  entrants,  it  will  promote 


**  IBM  hag  also  filed  comments  in  the  900  MHz 
allocation  proceeding.  Notice  of  Proposed  Rule 
Making.  Docket  No.  84-1233.  supra. 


"  Applicants  with  existing  trunked  systems 
loaded  to  70  mobiles  per  channel  will  be  eligible  for 
admission  on  the  waiting  list.  Only  applicants  witii 
systems  loaded  to  80  mobiles  per  channel  will  be 
eligible  to  receive  additional  frequencies.  47  CFR 
90.364(b)  (2)  and  (3).  90.366(c). 


spectrum  efficiency  by  creating  larger 
trunked  systems.  This  action  should 
improve  the  quality  of  conununications 
service  available  to  users  who  are 
currently  on  congested  systems.  Most  of 
these  users  are  small  businesses. 
Therefore,  on  balance,  we  believe  the 
favorable  impacts  outweigh  those  that 
may  be  unfavorable. 

Any  Significant  Alternatives 
Minimizing  the  Impact  on  Small  Entities 
and  Consistent  With  the  Stated 
Objectives 

33.  There  are  no  significant 
alternatives  besides  those  considered 
and  rejected  in  this  Report  and  Order. 

Paperwork  Reduction  Act  Statement 

34.  The  decision  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  contain  no  new  or  modified 
form,  information  collection  and/or 
recordkeeping,  labeling,  disclosure  or 
record  retention  requirements,  and  will 
not  increase  or  decrease  burden  hours 
imposed  on  the  public. 

35.  Accordingly,  it  is  ordered,  that 
effective  September  11, 1985,  Part  90  is 
amended  as  set  forth  in  the  attached 
Appendix  and  that  this  proceeding  is 
terminated.  Authority  for  this  action  is 
found  in  sections  4(i)  and  303  of  the 
Communications  Act  of  1934.  as 
amended,  47  U.S.C.  154(i)  and  303. 

36.  For  further  information  on  this 
proceeding  contact  Nia  Chirigos 
Cresham,  Rules  Branch,  Land  Mobile 
and  Microwave  Division,  Private  Radio 
Bureau.  Federal  Conununications 
Commission,  Washington,  DC  20554. 
(202)  634-2443. 

Federal  Cotnmunications  Commission. 
W.illiam  J.  Tricarico, 

Secretary. 

Appendix 

Part  90  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  90— PRIVATE  LAND  IIOBIL£ 
RADIO  SERVICES 

Subpart  M— Special  Regulations 
Governing  Licensing  and  Uw»  of 
Frequencies  in  ttie  816-C21/861-866 
MHz  Bands  for  Trunlted  Systems 
Authorized  Prior  to  Septemt)er  1, 1987 

1.  The  authority  citation  for  Part  90 
continues  to  read  as  follows: 

Authority:  Sec.  4.  303,  48  Stat.,  as  amended. 
1066. 1082:  47  U.S.C.  154.  303.  unless 
otherwise  noted. 

2.  In  I  90.360,  paragraph  (c)  is  revised 
to  read  as  follows: 
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§  90.360    PracMskHl  of  applications. 

•  *  •  *  « 

(c)  Each  application  will  then  be 
reviewed  to  determine  whether  it  can  be 
granted.  Frequencies  may  be  specified 
by  the  applicant  pursuant  to  the 
applicable  provisions  of  §  90.621  of  the 
rules  or  the  applicant  may  elect  to  have 
the  Commission  select  the  frequencies. 
Frequencies  will  be  selected  in 
accordance  with  the  Commission's 
assignment  policies  and  loading  criteria. 
If  the  application  cannot  be  granted  due 
to  a  lack  of  available  frequencies  the 
application  will  be  placed  in  queue  on  a 
waiting  list.  Applications  will  be  ranked 
in  two  groups  of  descending  priority. 
The  first  group  will  be  comprised  of  all 
licensees  of  tninked  systems  with  70  or 
more  mobile  units  per  channel.  Only 
those  licensees  whose  systems  are 
loaded  to  at  least  80  mobiles  per 
channel  will  be  assigned  additional 
frequencies.  The  second  group  will  be 
comprised  of  all  other  applicants.  Each 
application  will  be  placed  in  its 
appropriate  group  in  the  order  it  was 
received  at  the  Licensing  Division  in 
Gettysburg.  Pennsylvania.  When 
frequencies  become  available  they  will 
be  assigned  to  the  highest  ranking 
applicant  which  is  eligible  to  use  them 
based  on  channel  loading,  the  site 
specified,  the  Commission's  mileage 
separation  standards,  and  other 
applicable  standards.  Trunked  systems 
which  have  had  authorized  channels 
reclaimed  due  to  a  failure  to  meet  the 
loading  requirements  in  §§  90.366  or 
90.631  will  not  be  permitted  on  the 
waiting  list  for  a  period  of  6  months 
from  the  date  of  the  issuance  of  the 
superseding  license. 
•         »        •        •        • 

(FR  Doc.  85-18930  Filed  8-9-85;  8:45  am) 

BILUNG  COOE  •712M11-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  531 

(Docket  No.  LVM  82-01;  Notice  5] 

Passenger  Autonrtobile  Average  Fuel 
Economy  Standards;  Final  Decision  To 
Grant  Exemption 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Final  rule;  granting  exemption 
from  average  fuel  economy  standard 
and  establishing  an  alternative 
standard. 

summary:  This  rule  is  issued  in 
response  to  a  petition  filed  by  Roll%- 


Royce  Motors.  Ltd.  (Rolls-Royce) 
requesting  that  it  be  exempted  from  the 
generally  applicable  average  fuel 
economy  standard  of  27.5  miles  per 
gallon  (mpg)  for  1986  model  year 
passenger  automobiles,  and  that  a  lower 
alternative  standard  be  established  for 
it.  This  rule  grants  Rolls-Royce  that 
exemption  and  establishes  an 
alternative'standard  of  11.0  mpg  for 
Rolls-Royce  for  the  1986  model  year. 
DATES:  Effective  date:  September  11. 
1985.  This  exemption  and  alternative 
standard  apply  to  Rolls-Royce  for  the 
1986  model  year. 

ADDRESS:  Pefitions  for  reconsideration 
may  be  submitted  within  30  days  after 
this  rule  is  published  in  the  Federal 
Register  to:  Administrator.  NHTSA,  400 
Seventh  Street.  SW..  Washington,  D.C. 
20590.  It  is  requested,  but  not  required, 
that  10  copies  be  submitted. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Orron  Kee.  Office  of  Market 
Incentives.  NHTSA.  400  Seventh  Street. 
SW..  Washington.  D.C.  20590  (202-755- 
9384). 

SUPPLEMENTARY  INFORMATION:  NHTSA 

is  exempting  Rolls-Royce  from  the 
generally  applicable  average  fuel 
economy  standard  for  1986  model  year 
passenger  automobiles  and  establishing 
an  alternative  standard  applicable  to 
Rolls-Royce  for  that  model  year.  This 
exemption  is  issued  under  the  authority 
of  section  502(c)  of  the  Motor  Vehicle 
Information  and  Cost  Savirigs  Act.  as 
amended  ("the  Act")  (15  U.S.C.  2002(c)). 
Section  502(c)  provides  that  a  passenger 
automobile  manufacturer  which 
manufactures  fewer  than  10.000  vehicles 
annually  may  be  exempted  from  the 
generally  applicable  average  fuel 
economy  standard  for  a  particular 
model  year  if  that  standard  is  greater 
than  the  low  volume  manufacturer's 
maximum  feasible  average  fuel  economy 
and  if  NHTSA  establishes  an  alternative 
standard  applicable  to  that 
manufacturer  at  its  maximum  feasible 
average  fuel  economy.  In  determining 
the  manufacturer's  maximum  feasible 
average  fuel  economy,  section  502(e)  of 
the  Act  (15  U.S.C.  2002(e))  requires 
NHTSA  to  consider: 

(1)  Technological  feasibility; 

(2)  Economic  practicability: 

(3)  The  effect  of  other  Federal  motor 
vthicle  standards  on  fuel  economy;  and 

(4)  The  need  of  the  Nation  to  conserve 
energy. 

This  final  decision  was  preceded  by  a 
proposed  decision  announcing  the 
agency's  tentative  conclusion  that  Rolls- 
Royce  should  be  exempted  from  the 
generally  applicable  1986  passenger 
automobile  average  fuel  economy 
standards,  and  that  an  alternative 


standard  of  11.0  mpg  should  be 
established  for  Rolls-Royce  in  the  1986 
model  year;  50  FR  5405.  February  8. 1985. 
No  comments  were  received  on  the 
proposed  decision. 

The  agency  is  adopting  the  tentative 
conclusions  set  forth  in  the  proposed 
decision  as  its  final  conclusions,  for  the 
reasons  set  forth  in  the  proposed 
decision.  Based  on  the  conclusions  that 
the  maximum  feasible  average  fuel 
economy  level  for  Rolls-Royce  in  the 
1986  model  year  is  11.0  mpg.  that  other 
Federal  motor  vehicle  standards  will  not 
affect  achievable  fuel  economy  beyond 
the  extent  considered  in  the  proposed 
decision,  and  that  the  national  effort  to 
conserve  energy  will  not  be  affected  by 
granting  this  requested  exemption, 
NHTSA  hereby  exempts  Rolls-Royce 
from  the  generally  applicable  passenger 
automobile  average  fuel  economy 
standard  for  the  1986  model  year  and 
establishes  an  alternative  standard  of 
11.0  mpg  for  Rolls-Royce  in  the  1986 
model  year. 

^  NHTSA  has  analyzed  this  decision, 
and  determined  that  neither  Executive 
Order  12291  nor  the  Department  of 
Transportation  regulatory  policies  and 
procedures  apply,  because  this  decision 
is  not  a  "rule."  which  term  is  defined  as 
"an  agency  statement  of  general 
applicability  and  future  effect. "  This 
exemption  is  not  generally  applicable, 
since  it  applies  only  to  Rolls-Royce.  If 
the  Executive  Order  and  the  Department 
policies  and  procedures  were 
applicable,  the  agency  would  have 
determined  that  this  action  is  neither 
"major"  nor  "significant."  The  principal 
impact  of  this  exemption  is  that  Rolls- 
Royce  will  not  be  required  to  pay  civil 
penalties  if  it  achieves  its  maximum 
feasible  average  fuel  economy,  and 
purchasers  of  its  vehicles  will  not  have 
to  bear  the  burden  of  those  civil 
penalties  in  the  form  of  higher  prices. 
Since  this  decision  sets  an  alternative 
standard  at  the -level  determined  to  be 
Rolls-Royce's  maximum  feasible 
average  fuel  economy,  no  fuel  would  be 
saved  by  establishing  a  higher 
alternative  standard.  The  impacts  for 
the  public  at  large  will  be  minimal. 

The  agency  has  also  considered  the 
environmental  implications  of  this 
decision  in  accordance  with  the 
National  Environmental  Policy  Act  and 
determined  that  this  decision  will  not 
significantly  affect  the  human 
environment.  Regardless  of  the  fuel 
economy  of  a  vehicle,  it  must  pass  the 
emission  standards  which  measure  the 
amount  of  emissions  per  mile  travelled. 
Thus,  the  quality  of  the  air  is  not 
affected  by  this  exemption  and 
alternative  standard.  Further,  since 
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Rolls-Royce's  1986  automobiles  cannot 
achieve  belter  fuel  economy  than  11.0 
mpg,  granting  this  exemption  will  not 
affect  the  amount  of  gasoline  available. 

Since  the  Regulatory  Flexibility  Act 
may  apply  to  a  decision  exempting  a 
manufacturer  from  a  generally 
applicable  standard,  I  certify  that  this 
decision  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  decision 
does  not  impose  any  burdens  on  Rolls- 
Royce.  It  does  relieve  the  company  from 
having  to  pay  civil  penalties  in  the  1986 
model  year.  Small  organizations  and 
small  governmental  jurisdictions 
generally  are  not  purchasers  of  Rolls- 
Royce  automobiles.  In  any  event,  since 
the  prices  of  1986  Rolls-Royce 
automobiles  are  not  affected  by  this 
decision,  the  purchasers  will  not  be 
affected. 


List  of  Subjects  in  49  CFR  Part  531 

Energy  conservation.  Gasoline, 
Imports,  Motor  vehicles. 

In  consideration  of  the  foregoing,  49 
CFR  Part  531  is  amended  by  revising 
S  531.5(b)(2)  to  read  as  follows: 

PART  531— PASSENGER 
AUTOMOBILE  AVERAGE  FUEL 
ECONOMY  STANDARDS 

1.  The  authority  citation  for  Part  531  is 
revised  to  read  as  follows: 

AuAority:  15  U.S.C.  2002;  delegation  of 
authority  at  49  CFR  1.50. 

2.  §  531.5(b)(2)  is  revised  to  read  as 
follows: 

5  531.5    Fuel  economy  standafds. 
•        *        «        *        * 

(b)  The  following  manufacturers  shall 
comply  with  the  standards  indicated 


below  for  the  specified  model  years: 
*        •        •        »        * 

(2)  Rolls-Royce  Motors.  Inc. 


Model  year 

Awsrage 
standwd 

1978 

107 

1979 

tQM 

1980 

1981 

10.7 
%OJb 

1982 

1983 

99 
100 

1984 

19IS_                

KLO 

1986 _ _ 

Issued  on:  August  6, 1985. 
Diane  K.  Steed. 
Administrator. 

[FR  Doc.  85-19079  Filed  8-8-85:  8:45  am] 
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Proposed  Rules 


Federal  Register 

VoL  50.  No.  155 
Monday,  August  12.  1985 


TNs  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  mtes  and 
regulations.  Ttie  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Mar1(etir>g  Service 

7  CFR  Parts  1000  and  1140 
(Docket  No.  AO-387] 

Milk  in  the  Hawaii  Marketing  Area; 
Hearing  on  Proposed  Marketing 
Agreement  and  Order 

agency:  Agricultural  Marketing  Service. 
USDA. 

action:  Public  hearing  on  proposed 
rulemaking. 


SUMMARV:  This  hearing  is  being  held  to 
consider  a  proposed  milk  order  that 
would  regulate  the  handling  of  milk  in 
an  area  designated  as  the  Hawaii 
marketing  area.  Three  producer 
cooperative  associations  requested  the 
proposed  order.  The  marketing  area  of 
the  order  proposed  by  the  cooperatives 
would  include  the  counties  of  Hawaii 
and  Oahu.  A  further  proposal  by 
Meadow  Gold  Dairies-Hawaii  would 
include  the  county  of  Kauai  in  the 
marketing  area  of  the  proposed  order. 
The  proponents  contend  that  a  milk 
order  is  needed  to  establish  and 
maintain  orderly  marketing  conditions 
and  an  effective  pricing  regulation  for 
the  marketing  of  milk  in  the  area.  The 
text  of  the  proposals  to  be  considered  is 
set  forth  in  this  document. 
DATE  The  hearing  will  convene  on 
Tuesday,  October  1, 1985. 
ADDRESS:  The  hearing  will  be  held  in 
Room  C-270  of  the  Federal  Building.  300 
Ala  Moana  Blvd..  Honolulu.  Hawaii 
96850. 

FOR  FliRTHER  INFORMATION  CONTACT 
Constance  M.  Brenner.  Marketing 
Specialist,  Dairy  Division,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture.  Washington,  D.C.  20250. 
(202)  447-2089. 

SUPPLEMENTARY  INFORMATION!  Notice  is 
hereby  given  of  a  public  hearing  to  be 
held  in  Room  C-270  of  the  Federal 
Building.  300  Ala  Moana  Blvd.. 
Honolulu.  Hawaii  96850,  beginning  at 


9:00,  local  time,  on  October  1. 1985.  with 
respect  to  a  proposed  marketing 
agreement  and  order  regulating  the 
handling  of  milk  in  the  Hawaii 
marketing  area. 

The  hearing  is  called  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601  etseq.].  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  orders  (7  CFR  Part  900). 

The  hearing  is  for  the  purpose  of: 

(a)  Receiving  evidence  with  respect  to 
economic  and  marketing  conditions 
which  relate  to  the  proposed  marketing 
agreement  and  order,  hereinafter  set 
forth,  and  any  appropriate  modifications 
thereof; 

(b)  Determining  whether  the  handling 
of  milk  in  the  area  proposed  for 
regulation  is  in  the  current  of  interstate 
commerce  or  directly  burdens,  obstructs, 
or  affects  interstate  or  foreign 
commerce; 

(c)  Determining  whether  there  is  need 
for  a  marketing  agreement  or  order 
regulating  the  handling  of  milk  in  the 
area;  and 

(d)  Determining  whether  the  proposed 
marketing  agreement  and  order  or 
appropriate  modifications  thereof  will 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

Actions  under  the  Federal  milk  order 
program  are  subject  to  the  "Regulatory 
Flexibility  Act"  (Pub.  L.  96-354).  This  act 
seeks  to  ensure  that,  within  the  statutory 
authority  of  a  program,  the  regulatory 
and  information  requirements  are 
tailored  to  the  size  and  nature  of  small 
businesses.  For  the  purpose  of  the 
Federal  order  program,  a  small  business 
will  be  considered  as  one  which  is 
independently  owned  and  operated  and 
which  is  not  dominant  in  its  field  of 
operation.  Most  parties  subject  to  a  milk 
order  are  considered  as  a  small 
business.  Accordingly,  interested  parties 
are  invited  to  present  evidence  on  the 
probable  regulatory  and  informational 
impact  of  the  hearing  proposals  on  small 
businesses.  Also,  parties  may  suggest 
modifications  of  these  proposals  for  the 
purpose  of  tailoring  their  applicabihty  to 
small  businesses. 

Copies  of  the  transcript  of  testimony 
taken  at  the  hearing  will  not  be  available 
tor  distribution  ttirough  the  Hearing 
Clerk's  Office.  If  you  wish  to  purchase  a 
copy,  arrangements  may  be  made  with 
the  reporter  at  the  hearing. 


List  of  Subjects  in  7  CFR  Parts  1000  and 
1140 

Milk  marketing  orders.  Milk.  Dairy 
products. 

Authority:  Sees.  1-19,  48  Stat.  31,  as 
amended  (7  U.S.C.  601-674). 

The  proposals,  set  forth  below,  have 
not  received  the  approval  of  the 
Secretary  of  Agriculture. 

Proposed  by  50th  State  Dairy  Farmers 
Cooperative,  Oahu  Dairy  Cooperative, 
and  Big  Island  Dairy  Farmers 
Association 

Proposal  No.  1 

PART  1140— MILK  IN  THE  HAWAII 
MARKETING  AREA 

General  Provisions 

S  1 1 40.1    General  provisions. 

The  terms,  definitions,  and  provisions 
in  Part  1000  of  this  chapter  are  hereby 
incorporated  by  reference  and  made  a 
part  of  this  order.  * 

Definitions 

§  1 1 40.2    Hawaii  marketing  area. 

"Hawaii  marketing  area"  (hereinafter 
called  the  "marketing  area")  means  all 
the  territory  in  the  State  of  Hawaii 
which  is  located  within  the  boundaries 
of  the  counties  listed  below,  including 
all  piers,  docks,  or  wharves  connected 
thereto,  and  any  craft  moored  thereat 
and  vessels  anchored  in  any  harbor 
within  the  boundaries  of  the  marketing 
area,  and  including  all  portions  of  the 
territory  occupied  by  government 
(Federal,  State,  or  other)  reservations, 
facilities,  installations,  or  institutions: 
The  counties  of  Oahu  and  Hawaii. 

§  1 1 40.3    Route  disposition. 

"Route  disposition"  means  any 
delivery  of  a  fluid  milk  product 
classified  as  Class  I  milk  from  a  plant  to 
a  retail  or  wholesale  outlet  (including 
any  delivery  through  a  distribution 
point,  by  a  vendor,  from  a  plant  store,  or 
through  a  vending  machine).  The  term 
"rou*-  c'ispositlon"  does  not  include  a 
deli\  ery  to  a  plant  described  in 
§  1140.7(a). 


'  The  provtiion*  of  Part  1000  (7  CFR  Pari  1000)  are 
•el  forth  inunedialely  following  Proposal  No.  1 
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§1140.^    Plant 

"Plant"  means  the  buildings,  facilities, 
and  equipment  constituting  a  single 
operating  unit  or  establishment  at  which 
milk  or  milk  products  (including  filled 
milk)  are  received  in  bulk  form,  and/or 
processed  or  packaged. 

§  1 140.5    Distributing  plant 

"Distributing  plant"  means  a  plant  in 
which  any  approved  fluid  milk  product 
or  filled  milk  is  processed  or  packaged, 
and  from  which  fluid  milk  products  are 
disposed  of  on  routes  in  the  marketing 
area  during  the  month. 

§1140.6    Supply  plant 

"Supply  plant"  means  a  plant  from 
which  an  approved  fluid  milk  product  or 
filled  milk  is  transferred  in  bulk  form 
during  the  month  to  a  pool  distributing 
plant. 

§1140.7    Pool  plant 

"Pool  plant"  jneans  any  plant,  except 
a  plant  described  in  paragraph  (c)  of  this 
section,  which  meets  the  following 
standards: 

(a)  A  distributing  plant  from  which: 

(1)  Route  disposition  (except  filled 
milk)  in  the  marketing  area  during  the 
month  equals  not  less  than  20  percent  of 
the  receipts  at  the  plant  of  approved 
fluid  milk  products  during  such  month; 
and 

(2)  Total  route  disposition  (except 
filled  milk)  during  the  month  equals  not 
less  than  60  percent  of  the  approved 
fluid  milk  products  received  at  such 
plant  during  the  month. 

(b)  A  supply  plant  from  which  du-ing 
the  month  the  volume  of  fluid  milk 
products,  except  filled  milk,  transferred 
fo  pool  distributing  plants  is  60  percent 
or  more  or  the  approved  fluid  milk 
products  received  from  diary  farmers 
during  the  month. 

(c)  The  term  "pool  plant"  shall  not 
apply  to  the  following  plants: 

(1)  A  producer-handler  plant; 

(2)  A  distributing  plant  qualified 
pursuant  to  paragraph  (a)  of  this  section 
that  also  meets  the  pool  plant 
requirements  of  another  Federal  order, 
and  from  which  the  Secretary 
determines  a  greater  quantity  of  Class  I 
fluid  milk,  except  filled  milk,  was 
disposed  of  as  route  disposition  during 
the  month  in  such  other  Federal  order 
marketing  area  than  was  disposed  of  as 
route  disposition  in  this  marketing  area, 
and  which  is  fully  subject  to  the 
classification  and  pricing  provisions  of 
such  other  order; 

(3)  A  distributing  plant  which  is 
qualified  as  a  pool  plant  under  this 
order,  but  which  is  nevertheless  fully 
regulated  under  another  Federal  order; 


(4)  A  supply  plant  qualified  pursuant 
to  paragraph  (b)  of  this  section  that  also 
meets  the  pool  plant  requirements  of 
another  Federal  order  and  which, 
despite  the  requirements  of  this  part  is 
nevertheless  fully  regulated  and  pooled 
under  the  other  order. 

§1140.8    Nonpool  plant 

"Nonpool  plant"  means  any  milk  or 
filled  milk  receiving,  manufacturing,  or 
processing  plant  other  than  a  pool  plant. 
The  following  categories  of  nonpool 
plants  are  further  defined  as  follows: 

(a)  "Other  order  plant"  means  a  plant 
that  is  fully  subject  to  the  pricing  and 
pooling  provisions  of  another  order 
issued  pursuant  to  the  Act. 

(b)  "Producer-handler  plant"  means  a 
plant  operated  by  a  producer-handler  as 
defined  in  any  order  (including  this  part) 
issued  pursuant  to  the  Act. 

(c)  "Partially  regulated  distributing 
plant"  means  a  distributing  plant  that 
does  not  qualify  as  a  pool  plant  and  is 
neither  an  other  order  plant  or  a 
producer-handler  plant,  from  which 
during  the  month  an  average  of  more 
than  300  pounds  daily  of  fluid  milk 
products  are  disposed  of  as  route 
disposition  in  the  marketing  area. 

(d)  "Unregulated  supply  plant"  means 
a  supply  plant  that  does  not  qualify  as  a 
pool  plant,  and  is  not  an  other  order 
plant  or  a  producer-handler  plant. 

§1140.9    Handler. 

"Handler"  means: 

(a)  Any  person  in  his  capacity  as  the 
operator  of  a  pool  plant; 

(b)  Any  cooperative  association  with 
respect  to  milk  that  it  receives  for  its 
account  from  the  farm  of  a  producer  for 
delivery  to  a  pool  plant  of  another 
handler  in  a  tank  truck  owned  and 
operated  by,  or  under  the  control  of, 
such  cooperative  association,  unless 
both  the  cooperative  association  and  the 
operator  of  the  pool  plant  notify  the 
market  administrator  prior  to  the  time 
that  such  milk  is  delivered  to  the  pool 
plant  that  the  plant  operator  will  be  the 
hdi\dler  for  such  milk, 

(c)  Any  person  in  his  capacity  as  the 
operator  of  a  partially  regulated 
distributing  plant; 

(d)  Any  person  in  his  capacity  as  a 
producer-handler; 

(e)  Any  person  in  his  capacity  as  the 
operator  of  anot'  er  order  plant 
described  in  §  1140.8(a);  and 

(f)  Any  person  in  his  capacity  as  the 
operator  of  an  unregulated  supply  plant 

§  1 1 40. 1 0    Produc«r-handl«r. 

"Producer-handler"  means  any  person 
who  meets  all  of  the  following 
conditions: 


(a)  Operates  a  dairy  farm  and  a 
distributing  plant  at  which  approved 
milk  of  his  own  production  is  processed 
and  packaged,  and  from  which  there  is 
route  disposition  in  the  marketing  area; 

(b)  Receives  no  milk  or  fluid  milk 
product  during  the  month  from  any 
source  except  his  own  farm  production 
and  transfers  from  pool  plants,  other 
order  plants,  or  a  handler  described  in 
§  1140.9(b); 

(c)  Does  not  receive  transfers  of  fluid 
milk  products  during  the  month  in 
excess  of  5%  of  his  Class  I  utilization,  or 
3.000  pounds  whichever  is  less; 

(d)  Does  not  reconstitute  or  convert 
any  milk  product  into  a  fluid  milk 
product  nor  add  any  milk  product  to  a 
fluid  milk  product  except  nonfat  dry 
milk  solids,  which  are  added  for  the  sole 
purpose  of  increasing  the  solids  content 
thereof;  and 

(e)  Provides  proof  satisfactory  to  the 
market  administrator  that  the  care  and 
management  of  the  dairy  animals  and 
other  resources  necessary  for  his 
production  of  milk,  and  the  operation  of 
the  processing  and  packaging  business 
are  exclusively  the  personal  enterprise 
of,  and  at  the  risk  of  such  person. 

§  1 1 40. 1 1    Approved  fluM  milk  product 

"Approved  fluid  milk  product"  means 
any  fluid  milk  product  that  is  approved 
by  a  duly  constituted  regulatory 
authority  having  jurisdiction  in  the 
marketing  area  for  fluid  consumption 
within  such  jurisdiction. 

§1140.12    Producer. 

Except  as  provided  in  paragraph  (b) 
hereof,  "Producer"  means  any  person 
who: 

(a)  Produces  milk  approved  by  a  duly 
constituted  regulatory  authority  for 
consumption  in  the  marketing  area  as 
fluid  milk,  which  is; 

(1)  Received  at  a  pool  plant  directly 
from  such  person's  farm;  or 

(2)  Received  by  a  handler  described  in 
§  1140.9(b); 

(b)  "Producer"  shall  not  include: 

(1)  A  producer-handler  as  defined 
under  any  order  (including  this  part) 
issued  pursuant  to  the  Act;  or 

(2)  Any  person  with  respect  to  milk 
produced  by  him  that  is  delivered  to  a 
pool  plant  horn  an  other  order  plant  if 
such  person  is  qualified  as  a  producer 
under  the  other  order,  and  such  milk  is 
allocated  to  Class  II  or  Class  III  milk 
under  §  1140.44  of  this  part. 

§1140.13    Producer  mHk. 

"Producer  milk"  means  the  skim  milk 
and  butterfat  in  milk  produced  by  a 
producer  that  is: 
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(a)  Received  at  a  pool  plant  directly 
from  the  farm  of  such  producer: 

(b)  Received  at  a  pool  plant  from  a 
handler  described  in  §  1140.9(b): 

(c)  Received  at  handler  described  in 
§  1140.9(b]  in  excess  of  the  quantity 
delivered  to  pool  plants: 

(d)  Diverted  from  a  pool  plant  by  the 
operator  of  a  pool  plant  to  the  pool  plant 
of  another  handler,  such  milk  to  be 
deemed  to  have  been  received  by  the 
diverting  handler  at  the  location  of  the 
plant  to  which  diverted. 

§1144.14    Othar  aourc*  mUtL 

"Other  source  milk"  means  all  skim 
milk  and  butterfat  contained  in  or 
represented  by: 

(a)  Receipts  of  fluid  milk  products  and 
bulk  fluid  cream  products  from  any 
source  other  than  producers,  handlers 
described  in  §  1140.9(b).  pool  plants,  or 
inventory  at  the  beginning  of  the  month: 

(b)  Receipts  in  packaged  form  from 
other  plants  of  products  specified  in 

§  1140.40(b)(1); 

(c)  Products  (other  than  Quid  milk 
products  and  products  specified  in 

§  1140.40(b)(1))  from  any  source 
(including  those  products  produced  at 
the  plant]  which  are  reprocessed, 
converted  into,  or  combined  with 
another  product  in  the  plant  during  the 
month:  and 

(d)  Receipts  of  any  milk  product  (other 
than  a  fluid  milk  product  or  a  product 
specified  in  S  1140.40(b)(1)  for  which  the 
handler  fails  to  establish  a  disposition. 

$1140.15    Fluid  milk  product. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  "fluid  milk  product" 
means  any  of  the  following  products  in 
fluid  or  frozen  form:  milk,  skim  milk. 
lowfat  milk,  milk  drinks,  buttermilk, 
mixtures  of  cream  and  milk  or  skim  milk 
containing  less  than  18  percent  butterfat 
(including  those  which  are  sterilized  or 
aseptically  packaged),  filled  milk,  and 
milkshake  and  ice  milk  mixes  containing 
less  than  20  percent  total  solids, 
including  any  such  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  concentrated  (if  in 
consumer-type  packages  ).  or 
reconstituted. 

(b)  The  term  "fluid  milk  product"  shall 
not  include* 

(1)  Evaporated  or  condensed  milk 
(plain  or  sweetened),  evaporated  or 
condensed  skim  milk  (plain  or 
sweetened),  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  and  milk  or  milk  products  (including 
fluid  milk)  that  are  sterilized  and 
packaged  in  hermetically  sealed  glass  or 
all-metal  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  wheyrand 


(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal  volume 
of  an  unmodified  product  of  the  same 
nature  and  butterfat  content. 

§  1 140.16    Fluid  cream  product 

"Fluid  cream  product'  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  sour  cream,  or  a  mixture 
(including  a  cultured  mixture)  of  cream 
and  milk  or  skim  milk  containing  18 
percent  or  more  butterfat,  with  or 
without  the  addition  of  other 
ingredients. 

§1140.17    FHiedmilk. 

"Filled  milk"  means  any  combination 
of  nonmilk  fat  (or  oil)  with  skim  milk 
(whether  fresh,  cultured,  reconstituted 
or  modified  by  the  addition  of  nonfat 
milk  solids),  with  or  without  milkfat,  so 
that  the  product  (including  stabilizers, 
emulsifiers.  or  flavoring),  resembles  milk 
or  any  other  fluid  milk  product,  and 
contains  less  than  6  percent  nonmilk  fat 
(or  oil). 

§1140.11    Cooperativ*  association. 

"Cooperative  association"  means  any 
cooperative  marketing  association  of 
dairy  farmers,  including  producers, 
which  the  Secretary  determines,  after 
application  by  the  association: 

(a)  To  be  qualified  under  the 
provisions  of  the  Act  of  Congress  of 
February  18. 1922.  known  as  the 
"Capper- Volstead  Act": 

(b)  To  have  full  authority  in  the  sale  of 
milk  of  its  members  and  to  be  engaged 
in  making  collective  sales  of  or 
marketing  milk  for  its  members:  and 

(c)  To  have  its  entire  activities  under 
the  control  of  its  members. 

Handler  Reports 

§1140.30 
utilization. 


Rsports  of  receipts  and 


On  or  before  the  seventh  day  after  the 
end  of  each  month,  each  handler  shall 
report  to  the  market  administrator  in  the 
detail  and  on  forms  prescribed  by  the 
market  administrator,  the  following 
information  for  such  month: 

(a)  Each  handier  shall,  with  respect  to 
each  of  its  pool  plants,  report  the 
quantities  of  skim  milk  and  butterfat 
contained  in.  or  represented  by: 

(1)  Receipts  of  producer  milk, 
including  producer  milk  diverted  by  the 
handler  to  the  pool  plant8(s)  of  other 
handlers. 

(2)  Receipts  of  milk  from  handlers 
described  in  §  1140.9(b); 

(3)  Receipts  of  fluid  milk  products  and 
bulk  fluid  cream  products  from  other 
pool  plants; 

(4)  Receipts  of  other  source  milk; 


(5)  Inventories  at  the  beginning  and 
end  of  the  month  of  fluid  milk  products 
and  products  specified  in  §  1140.40(b)(1); 
and 

(6)  The  utilization  or  disposition  of  all 
milk,  filled  milk,  and  milk  products 
required  to  be  reported  pursuant  to  this 
paragraph. 

(bj  Each  handler  operating  a  partially 
regulated  distributing  plant  shall  report 
with  respect  to  such  plant  in  the  same 
manner  as  prescribed  for  reports 
required  by  paragraph  (a)  of  this  section. 
Receipts  of  milk  that  would  have  been 
producer  milk  if  the  plant  had  been  fully 
regulated  shall  be  reported  in  lieu  of 
producer  milk.  Such  report  shall  show 
also  the  quantity  of  any  reconstituted 
skim  milk  in  route  disposition  in  the 
marketing  area. 

(c)  Each  handler  described  in 
§  1140.9(b)  shall  report: 

(1)  The  quantities  of  skim  milk  and 
butterfat  contained  in  receipts  of  milk 
from  producers:  and 

(2)  The  utilization  or  disposition  of  all 
such  receipts. 

(d)  Each  handler  not  specified  in 
paragraphs  (a)  through  (c)  of  this  section 
shall  report  with  respect  to  its  receipts 
and  utilization  of  milk,  filled  milk,  and 
milk  products  in  such  maruier  as  the 
market  administrator  may  prescribe. 

§  1 1 40.3 1     Payroll  reporU. 

On  or  before  the  12th  day  after  the 
end  of  each  month,  each  handler 
described  in  §  1140.9  (a)  and  (bJ  shall 
submit  his  producer  payroll  to  the 
market  administrator.  The  producer 
payroll  report  shall  include  the  following 
information  for  each  producer  for  such 
month: 

(a)  The  name  and  address  of  the 
producer 

(b)  The  total  pounds  of  milk  received 
from  such  producer  or  diverted  for  the 
handler's  account,  the  pounds  of 
butterfat  contained  therein,  and  the 
number  of  days  on  which  milk  was 
received  from  each  producer; 

(c)  The  price  per  hundredweight  and 
the  amount  of  payment  made  to  each 
cooperative  association  and  to  each 
producer  (other  than  the  handler's  own- 
farm  production);  and 

(d)  The  nature  and  amount  of  any 
deductions  or  charges  involved  in  such 
payments. 

§  1 1 40.32    Ottter  reports. 

In  addition  to  the  reports  required 
pursuant  to  §§  1140.30  and  1140.31.  each 
handler  shall  report  such  other 
information  as  the  market  administrator 
deems  necessary  to  verify  or  establish 
such  handler's  status  under  this  part  and 
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his  obligation,  if  any.  to  the  market 
administrator. 

Classincation  of  Milk 

§  1 140.40    Classes  of  utilization. 

Except  as  provided  in  §  1140.42.  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1140.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section: 

(2)  In  inventory  of  fluid  milk  products 
in  packaged  form;  and 

(3)  not  specifically  accounted  for  as 
Class  II  or  Class  III  milk. 

(b)  Class  II  milk.  Class  II  milk  shall  be 
all  skim  milk  and  t^utterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product,  eg'^nog.  yogurt,  and  any 
product  containing  6  percent  or  more 
nonmilk  fat  (or  oil)  that  resembles  a 
fluid  cream  product,  eggnog,  or  yogurt, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section: 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified  in 
paragraph  (b)(1)  of  this  section; 

(3)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  and  dry  curd  cottage  cheese; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases)  containing  20  percent  or  more 
total  solids,  frozen  desserts,  and  frozen 
desert  mixes; 

(iii)  Any  concentrated  milk  product  in 
bulk  fluid  form  other  than  that  specified 
in  paragraph  (c)(l)(iv)  of  this  section; 

(iv)  Plastic  cream,  frozen  cream,  and 
anhydrous  milkfat; 

(v)  Custards,  puddings,  and  pancake 
mixes;  and 

(vi)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed  glass  or 
all-metal  containers. 

(c)  Class  III  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cheese  (other  than  cottage  cheese, 
lowfat  cottage  cheese,  and  dry  curd 
cottage  cheese); 

(ii)  Butter; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  used  to  produce  a 
Class  III  product: 

(v)  Evaporated  milk  or  skim  milk 
(plain  or  sweetened)  in  a  consumer-type 
package  and  condensed  milk  or  skim 
milk  (plain  or  sweetened)  in  a 
consumer-type  package;  and 

(vi)  Any  other  dairy  product  not 
otherwise  specified  in  this  section; 


(2)  In  inventory  at  the  end  of  the 
month  of  bulk  fluid  milk  products  and 
bulk  cream; 

(3)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  that  are  disposed  of  by  a  handler 
for  animal  feed; 

(4)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  that  are  dumped  by  a  handler  if 
the  market  administrator  is  notified  of 
such  dumping  in  advance,  and  is  given 
the  opportunity  to  verify  such 
disposition; 

(5)  In  skim  milk  in  any  modified  fluid 
milk  product  that  is  in  excess  of  the 
quantity  of  skim  milk  in  such  product 
that  was  included  within  the  fluid  milk 
product  definition  pursuant  to  §  1140.15; 
and 

(6)  In  shrinkage  assigned  pursuant  to 
§  1140.41(a)  to  the  receipts  specified  in 
§  1140.41(a)(2)  and  in  shrinkage 
specified  in  §  1140.41(b)  and  (c). 

$1140.41    Shrinkage. 

For  purposes  of  classifying  all  skim 
milk  and  butterfat  to  be  reported  by  a 
handler  pursuant  to  §  1140.30,  the 
market  administrator  shall  determine 
the  following: 

(a)  The  pro  rata  assignment  of 
shrinkage  of  skim  milk  and  butterfat. 
respectively,  at  each  pool  plant  to  the 
respective  quantities  of  skim  milk  and 
butterfat: 

(1)  In  the  receipts  specified  in 
paragraph  (b)(1)  through  (6)  of  this 
section  on  which  shrinkage  is  allowed 
pursuant  to  such  paragraph;  and 

(2)  In  other  source  milk  not  specified 
in  paragraph  (b)(1)  through  (6)  of  this 
section  which  was  received  in  the  form 
of  a  bulk  fluid  milk  product  or  a  bulk 
fluid  cream  product; 

(b)  The  shrinkage  of  skim  milk  and 
butterfat,  respectively,  assigned 
pursuant  to  paragraph  (a)  of  this  section 
to  the  receipts  specified  in  paragraph 
(a)(1)  of  this  section  that  is  not  in  excess 
of: 

(1)  Two  percent  of  the  skim  milk  and 
butterfat,  respectively,  in  producer  milk 
(excluding  milk  diverted  by  the  plant 
operator  to  another  pool  plant  and  milk 
received  from  handlers  described  in 

§  1140.9(b); 

(2)  Plus  1.5  percent  the  skim  milk  and 
butterfat,  respectively,  in  milk  received 
from  handlers  described  in  §1140.9(b) 
and  in  milk  diverted  to  the  plant  from 
another  pool  plant,  except  that  if  the 
operator  of  the  plant  to  which  the  milk  is 
delivered  purchases  such  milk  on  the 
basis  of  weights  determined  from  its 
measurement  at  the  farm  and  butterfat 
tests  determined  from  farm  bulk  tank 
samples,  the  applicable  percentage  shall 
be  2  percent 


(3)  Plus  0.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  producer 
milk  diverted  from  such  plant  by  the 
plant  operator  to  another  plant,  except 
that  if  the  operator  of  the  plant  to  which 
the  milk  is  delivered  purchases  such 
milk  on  the  basis  of  weights  determined 
from  its  measurement  at  the  farm  and 
butterfat  tests  determined  from  farm 
bulk  tank  samples,  the  applicable 
percentage  shall  be  zero; 

(4)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  pool  plants: 

(5)  Plus  1.5  percent  of  the  skim  and 
butterfat,  respectively,  in  bulk  fluid  milk 
products  received  by  transfer  from  other 
order  plants,  excluding  the  quantity  for 
which  Class  II  or  Class  III  classification 
is  requested  by  the  operator  of  both 
plants; 

(6)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat.  respectively,  in  bulk  fluid 
milk  products  received  from  unregulated 
supply  plants,  excluding  the  quantity  of 
which  Class  II  or  Class  III  classification 
is  requested  by  the  handlers;  and 

(7)  Less  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  transferred  to  other  plants 
that  is  not  in  excess  of  the  respective 
amounts  of  skim  milk  and  butterfat  to 
which  percentages  are  applied  in 
subparagraphs  (b)  (1),  (2),  (4).  (5),  and  (6) 
of  this  section;  and 

(c)  The  quantity  of  skim  milk  and 
butterfat,  respectively,  in  shrinkage  of 
milk  from  producers  for  which  a 
cooperative  association  is  the  handler 
pursuant  to  §  1140.9(b),  but  not  in  excess 
of  0.5  percent  of  the  skim  milk  and 
butterfat,  respectively,  in  such  milk.  If 
the  operator  of  the  plant  to  which  the 
milk  is  delivered  purchases  such  milk  on 
the  basis  of  weights  determined  from  its 
measurement  at  the  farm  and  butterfat 
tests  determined  from  farm  bulk  tank 
samples,  the  applicable  percentage  for 
the  cooperative  assciation  shall  be  zero. 

§  11 40.42    Classtflcatkm  of  transfef  and 
diversions  to  pool  plants. 

(a)  Transfers  and  diversions  to  pool 
plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  form  of  a 
fluid  milk  product  or  a  bulk  fluid  cream 
product  from  a  pool  plant  to  another 
pool  plant  shall  be  classified  as  Class  I 
milk  unless  the  operators  of  both  plants 
request  the  same  classification  in 
another  class.  In  either  case,  the 
classification  of  such  transfers  or 
diversions  shall  be  subject  to  the 
following  conditions: 

(1)  The  skim  milk  or  butterfat 
classified  in  each  class  shall  be  limited 
to  the  amount  of  skim  milk  and 
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butterfat,  respectively,  remaining  in 
such  class  at  the  transferee-plant  or 
divertee-plant  after  the  computation 
pursuant  to  S  1140.44(a)(12)  and  the 
corresponding  step  of  §  1140.44(b); 

(2)  If  the  transferor-plant  or  divertor- 
plant  received  during  the  month  other 
source  milk  to  be  allocated  pursuant  to 
§  1140.44(a)(7)  or  the  corresponding  step 
of  S  1140.44(b).  the  skim  milk  or 
butterfat  so  transferred  or  diverted  shall 
be  classified  so  as  to  allocate  the  least 
possible  Class  I  utilization  to  such  other 
source  milk;  and 

(3)  If  the  transferor-handler  or 
divertor-handler  received  during  the 
month  other  source  milk  to  be  allocated 
pursuant  to  §  1140.44(a)  (11)  or  (12)  or 
the  corresponding  steps  of  1140.44(b). 
the  skim  milk  and  butterfat  so 
transferred  or  diverted,  up  to  the  total  of 
the  skim  milk  or  butterfat.  respectively, 
in  such  receipts  of  other  source  milk 
shall  not  be  classified  as  Class  I  milk  to 
a  greater  extent  than  would  be  the  case 
if  the  other  source  milk  had  been 
received  at  the  transferee-plant  or 
divertee-plant. 

(b)  Transfers  to  other  order  plants. 
Skim  milk  or  butterfat  transferred  in  the 
form  of  a  fluid  milk  product  or  a  bulk 
fluid  cream  product  from  a  pool  plant  to 
an  other  order  plant  shall  be  classified 
in  the  following  manner.  Such 
classification  shall  apply  only  to  the 
skim  milk  or  butterfat  that  is  in  excess 
of  any  receipts  at  the  pool  plant  from  the 
other  order  plant  of  skim  milk  and 
butterfat.  respectively,  in  fluid  milk 
products  and  bulk  fluid  creemi  products, 
respectively,  that  are  in  the  same 
category  as  described  in  paragraphs  (b) 
(1).  (2).  or  (3)  of  this  section; 

(1)  If  transferred  as  packaged  fluid 
milk  products,  classification  shall  be  in 
the  classes  to  which  allocated  as  a  fluid 
milk  product  under  the  other  order 

(2)  If  transferred  in  bulk  form, 
classification  shall  be  in  the  classes  to 
which  allocated  under  the  other  order 
(including  allocation  under  the 
conditions  set  forth  in  paragraph  (b)(3) 
of  this  section): 

(3)  If  the  operators  of  both  plants  so 
request  in  their  reports  of  receipts  and 
utilization  filed  with  their  respective 
market  administrators,  transfers  in  bulk 
form  shall  be  classified  as  Class  II  or 
Class  III  milk  to  the  extent  of  such 
utilization  available  for  such 
classification  pursuant  to  the  allcoation 
provisions  of  \be  other  order; 

(4)  If  information  concerning  the 
classes  to  which  such  transfers  were 
allocated  under  the  other  order  is  not 
available  to  the  market  administrator  for 
the  purpose  of  establishing  classification 
under  this  paragraph,  classification  shall 


be  as  Qass  I  subject  to  adjustments 
when  such  information  is  available; 

(5)  For  purposes  of  this  paragraph,  if 
the  other  order  provides  for  a  different 
number  of  classes  of  utilization  than  is 
provided  for  under  this  part,  skim  milk 
or  butterfat  allocated  to  a  class 
consisting  primarily  of  fluid  milk 
products  shall  be  classified  as  Class  I 
milk,  and  skim  milk  or  butterfat 
allocated  to  the  other  classes  shall  be 
classified  as  Class  III  milk;  and 

(6)  If  the  form  in  which  any  fluid  milk 
product  that  is  transferred  to  an  other 
order  plant  is  not  defined  as  a  fluid  milk 
product  under  such  other  order, 
classification  under  this  paragraph  shall 
be  in  accordance  with  the  provisions  of 
§  1140.40. 

(c)  Transfers  to  producer-handlers 
and  distributing  plants  that  are  not  fully 
regulated  under  a  Federal  order.  Skim 
milk  or  butterfat  that  is  transferred  by 
handler  described  in  S  1140.9  (a)  or  (b) 
to  a  producer-handler  or  a  distributing 
plant  that  is  not  fully  regulated  under  a 
Federal  order  shall  be  classified: 

(1)  As  Class  I  milk,  if  moved  in  the 
form  of  a  fluid  milk  product;  and 

(2)  In  accordance  with  the  utilization 
assigned  to  it  by  the  market 
administrator,  if  transferred  in  the  form 
of  a  bulk  fluid  cream  product.  For  this 
purpose,  the  transferre's  utilitzation  of 
skim  milk  and  butterfat  in  each  class  in 
series  beginning  with  Class  III,  shall  be 
assigned  to  the  extent  possible  to  its 
receipts  of  skim  milk  and  butterfat. 
respectively,  in  bulk  fluid  cream 
products,  pro  rata  to  each  source. 

(d)  Transfers  to  nonpool plants.  Skim 
milk  or  butterfat  transferred  in  the 
following  forms  from  a  pool  plant  to  a 
nonpool  plant  that  is  not  a  producer- 
handler  plant  or  an  other  order  plant 
shall  be  classified; 

(1)  As  Class  1  milk  if  transferred  in  the 
form  of  a  packaged  fluid  milk  product; 
and 

(2)  As  Class  I  milk,  if  transferred  in 
the  form  of  a  bulk  fluid  milk  product,  or 
transferred  in  the  form  of  a  bulk  fluid 
cream  product  unless  the  following 
conditions  apply: 

(i)  If  the  conditions  described  in 
paragraphs  (d)(2)(i)  (a)  and  (b)  of  this 
section  are  met.  transfers  in  bulk  form 
shall  be  classified  on  the  basis  of  the 
assignment  of  the  nonpool  plant's 
utilization  to  its  receipts  as  set  forth  in 
paragraphs  (d)(2)  (ii)  through  (viii)  of 
this  section; 

[a]  The  transferor-handler  claims  such 
classification  in  his  report  of  receipts 
and  utilization  filed  pursuant  to 

S  1140.30  for  the  month  within  which 
such  utilization  occurred;  and 

[b]  The  nonpool  plant  operator 
maintains  books  and  records  showing 


the  utilization  of  all  skim  milk  and 
butterfat  received  at  such  plant  which 
are  made  available  for  verification 
purposes  if  requested  by  the  market 
administrator 

(ii)  Route  disposition  in  the  marketing 
area  of  each  Federal  milk  order  from  the 
nonpool  plant  to  plants  fully  regulated 
thereunder  shall  be  assigned  to  the 
extent  possible  in  the  following 
sequence: 

(a)  Pro  rata  to  receipts  of  packaged 
fluid  milk  products  at  such  nonpool 
plant  from  pool  plants; 

[b]  Pro  rata  to  any  remaining 
unassigned  receipts  of  packaged  fluid 
milk  products  at  such  nonpool  plant 
from  other  order  plants; 

(c)  Pro  rata  to  receipts  of  bulk  fluid 
milk  products  at  such  nonpool  plant 
from  pool  plants;  and 

[d]  Pro  rata  to  any  remaining 
unassigned  receipts  of  bulk  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 

(iii)  Any  remaining  Class  I  disposition 
of  packaged  fluid  milk  products  from  the 
nonpool  plant  shall  be  assigned  to  the 
extent  possible  pro  rata  to  any 
remaining  unassigned  receipts  of 
packaged  fluid  milk  products  at  such 
nonpool  plant  from  pool  and  other  order 
plants;    " 

(iv)  Transfers  of  bulk  fluid  milk 
products  from  the  nonpool  plant  to  a 
plant  fully  regulated  under  any  Federal 
milk  order,  to  the  extent  that  such 
transfers  to  the  regulated  plant  exceed 
receipts  of  fluid  milk  products  from  such 
plant  and  are  allocated  to  Class  I  at  the 
transferee-plant,  shall  be  assigned  to  the 
extent  possible  in  the  following 
sequence: 

[a]  Pro  rata  to  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from 
pool  plants;  and 

[b]  Pro  rata  to  any  remaining 
unassigned  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 

(v)  Any  remaining  Class  I  disposition 
from  the  nonpool  plant  shall  be  assigned 
to  the  extent  possible  in  the  following 
sequence: 

(o)  To  sudi  nonpool  plant's  receipts 
from  dairy  farmers  who  the  market 
administrator  determines  constitute 
regular  sources  of  approved  milk  for 
such  nonpool  plant;  and 

[b)  To  such  nonpool  plant's  receipts  of 
approved  milk  from  plants  not  fully 
regulated  under  any  Federal  milk  order 
which  the  market  administrator 
determines  constitute  regular  sources  of 
approved  milk  for  such  nonpool  plant; 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
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other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  III  utilization, 
then  to  Class  II  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants  to 
the  extent  possible,  first  to  any 
remaining  Class  III  utilization,  then  to 
any  remaining  Class  II  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 

(viii)  In  determining  the  nonpool 
plant's  utilization  for  purposes  of  this 
paragraph  any  fluid  milk  products  and 
bulk  fluid  cream  products  transferred 
from  such  nonpool  plant  to  a  plant  not 
fully  regulated  under  any  Federal  milk 
order  shall  be  classified  on  the  basis  of 
the  second  plant's  utilization  using  the 
same  assignment  priorities  that  are  set 
forth  in  this  paragraph. 

(e)  Transfers  by  a  handler  described 
in  §  1140.9(b)  to  pool  plants.  Skim  milk 
and  bufterfat  transferred  in  the  form  of 
bulk  milk  by  a  handler  described  in 
§  1140.9(b)  to  another  handler's  pool 
plant  shall  be  classiHed  pursuant  to 
§  1140.44  pro  rata  with  producer  milk 
received  at  the  transferee-handler's 
plant. 

§1140.43    Genaral  ctSMlftcation  rulM. 

In  determining  the  classification  of 
producer  milk  pursuant  to  §  1140.44.  the 
following  rules  shall  apply: 

(a)  Each  month  the  market 
administrator  shall  correct  for 
mathematical  errors  all  reports  filed 
pursuant  to  §  1140.30  and  shall  compute 
separately  for  each  pool  plant,  and  for 
each  handler  pursuant  to  §  1140.9(b),  the 
pounds  of  skim  milk  and  butterfat, 
respectively,  in  each  class  in  accordance 
with  §§  1140.40, 1140.41,  and  1140.42; 

(b)  If  any  of  the  water  contained  in  the 
milk  from  which  a  product  is  made  is 
removed  before  the  product  is  utilized  or 
disposed  of  by  a  handler,  the  pounds  of 
skim  milk  in  such  product  that  are  to  be 
considered  under  this  part  as  used  or 
disposed  of  by  the  handler  shall  be  an 
amount  equivalent  to  the  nonfat  milk 
solids  contained  in  such  product  plus  all 
of  the  water  originally  associated  with 
such  solids;  and 

(c)  The  classification  of  producer  milk 
of  a  handler  pursuant  to  §  1140.9(b)  shall 
be  determined  separately  from  the 
operations  of  any  pool  plant  operated  by 
such  handler. 

§  1 1 40.44    Classification  of  producer  milk. 

For  each  month  the  market 
administrator  shall  determine  the 
classification  of  producer  milk  for  each 


handler  described  in  §  1140.9(a)  for  each 
of  the  handler's  pool  plants  separately, 
and  for  each  handler  described  in 
§  1140.9(b]  by  allocating  the  handler's 
receipts  of  skim  milk  and  butterfat  to  its 
utilization  as  follows: 

(a)  Skim  milk  shall  be  allocated  in  the 
following  manner 

(1)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  III  the  pounds  of  skim 
milk  in  shrinkage  specified  in 

§  1140.41(b); 

(2)  Subtract  ht)m  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in  receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to  such 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment 
obligation  under  any  order. 

(3)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  fluid  milk  products 
received  in  packaged  form  from  an  other 
order  plant,  except  that  to  be  subtracted 
pursuant  to  paragraph  (a)(7)(vi)  of  this 
section,  as  follows: 

(1)  From  Class  III  milk,  the  lesser  of 
the  pounds  remaining  or  2  percent  of 
such  receipts;  and 

(ii)  From  Class  I  milk,  the  remainder 
of  such  receipts; 

(4)  Subtract  from  the  pounds  of  skim 
milk  in  Class  II  the  pounds  of  skim  milk 
in  products  specified  in  §  1140.40(b)(1) 
that  were  received  in  packaged  form 
from  other  plants,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  II; 

(5)  With  respect  to  a  plant  that  was 
fully  regulated  in  the  preceding  month 
under  this  or  any  other  Federal  milk 
order  providing  for  a  similar  allocation 
of  beginning  inventories  of  packaged 
fluid  milk  products: 

(i)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  I  the 
pounds  of  skim  milk  in  packaged  fluid 
milk  products  in  inventory  at  the 
beginning  of  the  month;  and 

(ii)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  §  1140.40(b)(1)  that  were  in 
inventory  at  the  beginning  of  the  month 
in  packaged  form,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  II; 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  other  source  milk 
(except  that  received  in  the  form  of  a 
fluid  milk  product)  that  is  used  to 
produce,  or  added  to,  any  product 
specified  in  §  1140.40(b),  but  not  in 


excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II; 

(7)  Subtract  in  the  order  specifled 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class,  in  series 
beginning  with  Class  HI.  the  pounds  of 
skim  milk  in  each  of  the  following: 

(i)  Other  source  milk  (except  that 
received  in  the  form  of  a  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  fluid  milk 
products  and  products  specified  in 
§  1140.40(b)(1)  that  were  not  subtracted 
pursuant  to  paragraphs  (a)  (4).  (5),  and 
(6)  of  this  section;  and 

(ii)  Receipts  of  fluid  milk  products 
(except  filled  milk)  for  which  approved 
milk  product  status  is  not  established; 

(iii)  Receipts  of  fluid  milk  products 
from  unidentified  sources; 

(iv)  Receipts  of  fluid  milk  products 
from  a  producer-handler  as  defined 
under  this  or  any  other  Federal  milk 
order 

(v)  Receipts  of  reconstituted  skim  milk 
in  filled  milk  from  an  unregulated  supply 
plant  that  were  not  subtracted  pursuant 
to  paragraph  (a)(2)  of  this  section:  and 

(vi)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  other  order 
plant  that  is  regulated  under  and  federal 
milk  order  providing  for  individual- 
handler  pooling,  to  the  extent  that 
reconstituted  skim  milk  is  allocated  to 
Class  I  at  the  transferor-plant: 

(8)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Qass  III.  in 
sequence  beginning  with  Class  UL, 

(i)  The  pounds  of  skim  milk  in  receipts 
of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraphs  (a)(2) 
and  (7)(v)  of  this  section  for  which  the 
handler  requests  a  classification  other 
than  Class  I,  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
II  and  Class  III  combined; 

(ii)  The  pounds  of  skim  milk  in 
receipts  of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraphs 
(a)(2),  (7)(v),  and  (8)(i)  of  this  section 
which  are  in  excess  of  the  pounds  of 
skim  milk  determined  pursuant  to 
paragraphs  {a)(8)(ii)  (a)  through  (c)  of 
this  section.  ShoiUd  the  pounds  of  skim 
milk  to  be  subtracted  from  Class  II  and 
Class  III  combined  exceed  the  pounds  of 
skim  milk  remaining  in  such  classes,  the 
pounds  of  skim  milk  in  Class  II  and 
Class  III  combined  shall  be  increased  by 
an  amount  equal  to  such  excess  quantity 
to  be  subtracted,  and  the  pounds  of  skim 
milk  in  Class  I  shall  be  decreased  by  a 
like  amount.  In  such  case,  the  pounds  of 
skim  milk  remaining  in  each  class  at  this 
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allocation  step  at  the  handler's  other 
pool  plants  shall  be  adjusted  in  the 
reverse  direction  by  a  like  amount: 

[a]  Multiply  by  1.25  the  sum  of  the 
pounds  of  skim  milk  remaining  in  Class  I 
at  this  allocation  step  at  all  pool  plants 
of  the  handler  (excluding  any 
duplication  of  Class  I  utilization 
resulting  from  reported  Class  I  transfers 
between  pool  plants  of  the  handler): 

[b]  Subtract  from  the  above  result  the 
sum  of  the  pounds  of  skim  milk  in 
receipts  at  all  pool  plants  of  the  handler 
of  producer  milk,  fluid  milk  products 
from  pool  plants  of  other  handlers,  and 
bulk  fluid  milk  products  from  other 
order  plants  that  were  not  subtracted 
pursuant  to  paragraph  (a](7)(vi}  of  this 
section;  and 

[c]  Multiply  any  plus  quantity 
resulting  above  by  the  percentage  that 
the  receipts  of  skim  milk  in  fluid  milk 
products  from  unregulated  supply  plants 
that  remain  at  this  pool  plant  is  of  all 
such  receipts  remaining  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  and 

(iii)  The  pounds  of  skim  milk  in 
receipts  of  bulk  fluid  milk  products  from 
another  order  plant  that  are  in  excess  of 
bulk  fluid  milk  products  transferred  to 
such  plant  and  that  were  not  subtracted 
pursuant  to  paragraph  (a)(7)(vi)  of  this 
section  if  Class  II  or  Class  III 
classification  is  requested  by  the 
operator  of  the  other  order  plant  and  the 
handler,  but  not  in  excess  of  the  pounds 
of  skim  milk  remaining  in  Class  II  and 
Class  III  combined; 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  III.  the  pounds  of 
skim  milk  in  bulk  fluid  milk  products 
and  bulk  cream  (and  for  the  first  month 
in  which  a  plant  becomes  a  pool  plant, 
the  pounds  of  fluid  milk  products  and 
products  specified  in  S  1140.40(b)(1)  in 
packaged  form)  in  inventory  at  the 
beginning  of  the  month; 

(10)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  III  the  pounds  of  skim 
milk  subtracted  pursuant  to  paragraph 
(a)(1)  of  this  section; 

(11)  Subject  to  the  provision  of 
paragraphs  (a)(ll  (i)  and  (ii)  of  this 
section,  subtract  from  the  pounds  of 
skim  milk  remaining  in  each  class  at  the 
plant,  pro  rata  to  the  total  pounds  of 
skim  milk  remaining  in  Class  I  and  in 
Class  II  and  Class  III  combined  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  the 
handler),  with  the  quantity  prorated  to 
Class  II  and  Class  III  combined  being 
subtracted  first  from  Class  III  and  then 
from  Class  II,  the  pounds  of  skim  milk  in 
receipts  of  fluid  milk  products  from  an 


unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraphs 
(a)(2).  (7)(v).  and  (8)  (i)  and  (ii)  of  this 
section  and  that  were  not  offset  by 
transfers  or  diversions  of  fluid  milk 
products  to  the  same  unregulated  supply 
plant  from  which  fluid  milk  products  to 
be  allocated  at  this  step  were  received. 

(i)  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  Class  II  and  Class  III 
combined  pursuant  to  paragraph  (a)(1) 
hereof  exceed  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  II  and  Class  III 
combined  shall  be  increased  by  an 
amount  equal  to  such  excess  quantity  to 
be  extracted,  and  the  pounds  of  skim 
milk  in  Class  I  shall  be  decreased  by  a 
like  amount.  In  such  case,  the  pounds  of 
skim  milk  remaining  in  each  class  at  this 
allocation  step  shall  be  adjusted  by  an 
offsetting  amount  at  the  handler's  other 
pool  plants  in  sequence,  beginning  with 
the  plant  having  the  smallest  location 
adjustment;  and 

(ii)  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  Class  I  pursuant  to 
this  paragraph  exceed  the  pounds  of 
skim  milk  remaining  in  such  class,  the 
pounds  of  skim  milk  in  Class  I  shall  be 
increased  by  an  amount  equal  to  such 
excess  quantity,  such  increase  to  be 
offset  first  by  decreasing  the  skim  milk 
pounds  in  Class  III  and  then  in  Class  II  if 
necessary.  In  case  such  offset  is  made, 
the  pounds  of  skim  milk  remaining  in 
each  class  at  this  allocation  setp  at  the 
handler's  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
similar  amount,  in  sequence,  beginning 
with  the  plant  having  the  smallest 
location  adjustment. 

(12)  Subtract  in  the  manner  specified 
herein  from  the  pounds  of  skim  milk 
remaining  in  each  class  the  pounds  of 
skim  milk  in  receipts  of  bulk  fluid  milk 
products  from  an  other  order  plant  that 
are  in  excess  of  bulk  fluid  milk  products 
transferred  to  such  plant  that  were  not 
subtracted  pursuant  to  paragraphs 
(a)(7)(vi)  and  (8)(iii)  of  this  section; 

(i)  Subject  to  the  provisions  of 
paragraphs  (a)(12)  (ii),  (iii),  and  (iv)  of 
this  section,  such  subtraction  shall  be 
pro  rata  to  the  pounds  of  skim  milk  in 
Class  I  and  in  Class  II  and  Class  III 
combined,  with  the  combined  quantity 
being  subtracted  first  from  Class  III  and 
then  from  Class  II.  The  classification  of 
skim  milk  to  be  subtracted  pursuant 
hereto  shall  be  determined  based  on 
whichever  of  the  following  subsections 
results  in  the  smallest  assignment  of 
such  skim  milk  to  Class  I. 

[a)  The  estimated  utilization  of  skim 
milk  of  all  handlers  in  each  class  as 
announced  for  the  month  pursuant  to 
§  1140.45(a)  or 


[b)  The  total  pounds  of  skim  milk 
remaining  in  each  class  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  the 
handler); 

(ii)  Should  the  proration  pursuant  to 
paragraph  (a)(12)(i)  of  this  section  cause 
the  total  pounds  of  skim  milk  at  all  pool 
plants  of  the  handler  that  are  to  be 
subtracted  at  this  allocation  step  from 
Class  II  and  Class  III  combined  to 
exceed  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  III  at  all 
such  plants,  the  pounds  of  such  excess 
shall  be  subtracted  from  the  pounds  of 
skim  milk  remaining  in  Class  I  after  such 
proration  at  the  pool  plants  at  which 
such  other  source  milk  was  received; 

(iii)  Except  as  provided  in  paragraph 
(a)(12)(ii)  of  this  section,  should  the 
computations  pursuant  to  paragraph 
(a)(12)(i)  or  (ii)  of  this  section  result  in  a 
quantity  of  skim  milk  to  be  subtracted 
from  Class  II  and  Class  III  combined 
that  exceeds  the  pounds  of  skim  milk 
remaining  in  such  classes  the  pounds  of 
skim  milk  in  Class  II  and  Class  III 
combined  shall  be  increased  by  an 
amount  equal  to  such  excess  quantity  to 
be  subtracted,  and  the  pounds  of  skim 
milk  in  Class  I  shall  be  decreased  by  a 
like  amount.  In  this  case,  the  pounds  of 
skim  milk  remaining  in  each  class  at  this 
allocation  step  at  one  of  the  handler's 
other  pool  plants  shall  be  adjusted  in  the 
reverse  direction  by  a  like  amount;  and 

(iv)  Except  as  provided  in  paragraph 
(a)(12)(ii)  of  this  section,  should  the 
computations  pursuant  to  paragraph 
(a)(12)(i)  or  (ii)  of  this  section  result  in  a 
quantity  of  skim  milk  to  be  subtracted 
from  Class  I  that  exceeds  the  pounds  of 
skim  milk  remaining  in  such  class,  the 
pounds  of  skim  milk  in  Class  I  shall  be 
increased  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and 
the  pounds  of  skim  milk  in  Class  II  and 
Class  III  combined  shall  be  decreased 
by  a  like  amount  (decreasing  as 
necessary  Class  III  and  then  Class  II).  In 
such  case  the  pounds  of  skim  milk 
remaining  in  each  class  at  this 
allocation  step  shall  be  adjusted  in  the 
reverse  direction  at  one  of  the  handler's 
other  pool  plants,  if  any; 

(13)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  receipts  of  fluid  milk 
products  and  bulk  fluid  cream  products 
from  another  pool  plant  according  to  the 
classification  of  such  products  pursuant 
to  §  1140.42(a);  and 

(14)  If  the  total  pounds  of  skim  milk 
remaining  in  all  classes  exceed  the 
pounds  of  skim  milk  in  producer  milk, 
subtract  such  excess  from  the  pounds  of 
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skim  milk  remaining  in  each  class  in 
series  beginning  with  Class  III.  Any 
amount  so  subtracted  shall  be  known  as 
"overage"; 

(b)  Butterfat  shall  be  allocated  in 
accordance  with  the  procedure  outlined 
for  skim  milk  in  paragraph  (a)  of  this 
section;  and 

(c)  The  quantity  of  producer  milk  and 
milk  received  from  a  handler  described 
in  §  1140.9(b)  in  each  class  shall  be  the 
combined  pounds  of  skim  milk  and 
butterfat  remaining  in  each  class  after 
the  computations  pursuant  to  paragraph 
(a)(14)  of  this  section,  and  the 
corresponding  step  of  paragraph  (b)  of 
this  section. 

§  1 140.45    Market  adminictrator's  reports 
and  announcements  concerning 
classification. 

The  market  administrator  shall  make 
the  following  reports  and 
announcements  concerning 
classification: 

(a)  Whenever  required  for  the  purpose 
of  allocating  receipts  from  other  order 
plants  pursuant  to  S  1140.44(a)(12)  and 
the  corresponding  step  of  S  1140.44(b). 
estimate  and  publicly  announce  the 
utilization  (to  the  nearest  whole 
percentage)  in  each  class  during  the 
month  of  skim  milk  and  butterfat. 
respectively,  in  producer  milk  of  all 
handlers.  Such  estimate  shall  be  based 
upon  the  most  current  available  data 
and  shall  be  final  for  such  purpose. 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1140.44  on  the 
basis  of  such  report,  and.'thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 

(c)  Furnish  to  each  handler  as 
described  in  §  1140.9(a)  who  has 
shipped  fiuid  milk  products  to  an  other 
order  plant  the  class  to  which  such 
shipments  were  allocated  by  the  market 
administrator  of  the  other  order  on  the 
basis  of  the  report  by  the  receiving 
handler,  and,  as  necessary,  any  changes 
in  such  allocation  arising  from  the 
verification  of  such  report. 

(d)  Report  to  each  cooperative 
association  that  so  requests,  on  or 
before  the  12th  day  after  the  end  of  each 
month,  the  amount  and  class  utilization 
of  producer  milk  delivered  by  members 
of  such  cooperative  association  to  each 
handler  receiving  such  milk.  For  the 
purpose  of  this  report,  the  milk  so 
received  shall  prorated  to  each  class  in 


accordance  with  the  total  utilization  of 
producer  milk  by  such  handlers. 

Class  Prices 

§1140.50    Ctsse  prices. 

Subject  to  the  provisions  of  S  1140.52, 
the  class  prices  for  the  month  per 
hundredweight  of  milk  shall  be  as 
follows: 

(a)  Class  I  price.  For  the  first  18 
months  this  order  is  effective,  the  Class  I 
price  shall  be  $21.37  * 

(b)  Class  II price.  The  Class  II  price 
shall  be  the  Class  III  price  for  the 
preceding  month  plus  $1.00. 

(c)  Class  lit  price.  The  Class  III  price 
for  the  month  shall  be  the  average  price 
per  hundredweight  for  manufacturing 
grade  milk,  f.o.b.  plants  in  Minnesota 
and  Wisconsin,  as  reported  by  the 
Department  for  the  month,  adjusted  to  a 
3.5  percent  butterfat  basis  and  rounded 
to  the  nearest  cent.  The  butterfat 
differential  per  one-tenth  percent 
butterfat  to  be  used  for  adjusting  to  the 
3.5  percent  butterfat  basis  shall  be  the 
figure,  (rounded  to  the  nearest  one-tenth 
cent)  arrived  at  by  multiplying  the 
simple  average  of  the  wholesale  selling 
prices  (using  the  midpoint  of  any  price 
range  as  one  price)  of  Grade  A  (92- 
score)  bulk  butter  per  pound  at  Chicago, 
as  reported  by  the  Department  for  the 
month,  by  0.12. 

§1140.51    (Reserved] 

§  1 140.52    Plant  location  adfuatments  to 
handler*. 

(a)  For  milk  received  from  producers 
at  a  pool  plant  located  outside  the  state 
of  Hawaii,  and  which  is  assigned  as 
Class  I  milk  pursuant  to  paragraph  (b)  of 
this  section,  the  Class  I  price  shall  be 
reduced  at  the  following  rate:  $5.25  plus 
2.0  cents  per  hundredweight  for  each  ten 
miles  or  fraction  thereof  of  distance 
between  the  plant  and  the  nearest 
commercial  shipping  dock  from  which 
milk  was,  or  might  have  been, 
transported  by  oceangoing  vessel  to  the 
marketing  area. 

(b)  For  purpose  of  calculating  such 
adjustment,  bulk  transfers  of  fluid  milk 
products  between  pool  plants  shall  be 
assigned  any  Class  I  utilization  at  the 
transferee  plant,  which  is  in  excess  of 
the  sum  of  receipts  at  such  plant  from 
producers  and  the  pounds  assigned  as 
Class  I  to  receipts  from  other  order 
plants  and  unregulated  supply  plants. 
Such  assignment  is  to  be  made  first  to 
transferor-plants  at  which  no  location 
adjustment  credit  is  applicable,  and  then 
in  sequence,  beginning  with  the  plant  at 


'The  Class  I  price  to  be  proposed  for  the  Hawaii 
Federal  Milk  Marketing  Order  will  be  updated  at 
the  hearing  to  reflect  conditions  at  that  time. 


which  the  least  location  adjustment 
would  apply. 

(c)  The  Class  I  price  applicable  to 
other  source  milk  shall  be  adjusted  at 
the  rates  set  forth  in  paragraph  (a)  of 
this  section,  except  that  the  Class  I  price 
shall  not  be  less  than  the  Class  ID  price. 

§  1 1 40.53    Announcement  of  dass  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  and  Class 
II  prices  for  the  following  month,  and  the 
Class  III  price  for  the  preceding  month. 

§1140.54    Equivalent  price. 

If  for  any  reason  a  price  or  pricing 
constituent  required  by  this  part  for 
computing  class  prices  or  for  other 
purposes  is  not  available  as  prescribed 
in  this  part,  the  market  administrator 
shall  use  a  price  or  pricing  constituent 
determined  by  the  Secretary  to  be 
equivalent  to  the  price  or  pricing 
constituent  that  is  required. 

Determination  of  Base 

§1140.60    Computation  of  producer  baees. 

Subject  to  the  rules  set  forth  in 
S  1140.61  the  market  administrator  shall 
compute  a  daily  milk  base  for  each 
producer  in  the  manner  provided  in 
paragraphs  (a)  and  (b)  of  this  section: 

(a)  A  daily  milk  base  shall  be 
computed  each  year  during  the  month  of 
March  for  each  producer  from  whom  at 
least  180  days'  milk  production  was 
received  at  a  pool  plant(s)  during  the  12 
months  ended  with  the  preceding 
January  31.  This  base  shall  become 
effective  on  the  first  day  of  April  next 
following,  and  continue  in  force  through 
March  31  of  the  following  year 
Provided,  That  upon  the  effective  date 
of  this  part,  the  market  administrator 
shall  assign  a  base  to  each  producer 
who  has  a  quota  under  the  Hawaii  State 
Milk  Aci  which  base  shall  be  equal  to 
such  quota,  and  for  any  producer  who 
has  no  such  quota,  he  shall  compute  a 
base  for  each  dairy  farmer  who  would 
have  been  a  producer  under  %  1140.12 
had  this  part  been  effective  on  and  after 
February  1st  of  the  second  preceding 
year,  such  computation  to  be  based  on 
data  concerning  deliveries  of  milk  to 
plants  which  would  have  qualified  as 
pool  plants  during  that  period. 

(b)  The  daily  bases  shall  be  computed 
by  dividing  each  eligible  producer's 
deliveries  of  producer  milk  during  the 
months  of  February,  March,  September, 
October,  November,  and  December  of 
the  preceding  year,  and  January  of  the 
current  year,  by  212. 

(c)  Any  producer  who  is  not  eligible  to 
have  a  base  computed  pursuant  to  this 
section,  or  who  otherwise  elects  to  do 
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so,  may  have  his  base  computed  during 
any  base  year  by  multiplying  his 
deliveries  of  producer  milk  by  .50. 

(d]  As  soon  as  possible  after  bases  are 
computed  pursuant  to  this  section,  the 
market  administrator  shall  notify  each 
producer,  his  handler,  the  cooperative 
association,  if  any,  of  which  he  is  a 
member,  each  handler  to  whom  he 
shipped  milk,  and  the  State  of  Hawaii  if 
payment  is  to  be  made  to  the  producer 
pursuant  to  §  1140.62,  of  the  pounds  of 
base  assigned  to  the  producer,  and  in 
case  of  any  transfers  of  such  base  the 
name  and  address  of  the  transferee,  and 
the  pounds  of  base  transferred. 

§1140.61     Bas«  rules. 

The  following  base  rules  shall  be 
observed  in  the  assignment  of  bases: 

(a)  A  base  may  be  transferred  in 
whole  or  in  part  upon  written  notice  to 
the  market  administrator  on  or  before 
the  last  day  of  the  month  to  which  the 
transfer  will  apply,  provided  that  such 
transfer  shall  be  in  amounts  not  less 
than  100  pounds,  or  the  total  base  of  the 
transferring  producer,  whichever  is  less. 

(b)  The  transferring  producer's  history 
of  milk  production  as  of  the  date  of 
transfer,  subsequent  to  the  last  day  of 
the  preceding  December  shall  be 
transferred  along  with  the  base  in  the 
same  proportion  which  the  pounds  of 
base  being  transferred  represents  of  the 
transferring  producer's  total  base. 

(c)  Only  persons  qualified  as 
producers  under  this  part  may  hold 
base,  and  no  producer  who  has 
transferred  base  to  another  producer 
during  the  preceding  12  months  may 
acquire  additional  base  pursuant  to 
transfer  under  this  section. 

(d)  The  base  of  any  producer  who  has 
produced  no  milk  qualified  under 

§  1140.13  for  90  consecutive  days  shall, 
if  not  transferred,  be  forfeited. 

(e)  A  producer  who  suffers  hardship 
under  this  section  as  a  result  of 
conditions  beyond  his  control  may 
petition  a  committee  which  the  Director 
of  the  Dairy  Division,  AMS,  USDA,  shall 
appoint,  for  relief.  He  shall  be  granted 
such  consideration  as  the  committee 
may  deem  appropriate:  Provided,  That  if 
the  producer  feels  the  ruling  of  the 
committee  is  unfair,  he  may  petition  the 
said  director  for  review  of  the 
committee's  determination. 

S  1 140.62    Payments  to  producers  under 
State  of  Hawaii  quota  plan. 

Except  as  provided  under  paragraph 
(a)  of  this  section,  all  money  due  a 
producer  pursuant  to  S  1140.72  shall  be 
paid  by  the  market  administrator  to  the 
Division  of  Milk  Control,  State  of 
Hawaii,  in  lieu  of  payments  directly  to 


such  producer  or  his  cooperative 
association. 

(a)  Any  producer  or  cooperative 
association  may  elect  to  receive  the 
payment  due  for  milk  delivered  by  such 
producer,  or  by  producer  members  of 
such  cooperative  association,  during  any 
month  by  providing  the  market 
administrator  with  written  notice  of 
such  election  on  or  before  the  close  of 
business  on  the  15th  day  of  the  month 
for  which  the  payment  is  to  be  made. 

Determination  of  Handler  Obligations 
and  Producer  Prices 

§  1 140.65    Computation  of  handler's  pool 
ot>llgation. 

The  pool  obligation  of  each  pool 
handler  described  in  S  1140.9(a)  and  (b) 
for  producer  milk  received  during  each 
month  shall  be  a  sum  of  money 
computed  pursuant  to  paragraphs  (a) 
through  (f)  of  this  section. 

(a)  Multiply  the  quantity  of  producer 
milk  in  each  class  as  computed  pursuant 
to  §  1140.44(c)  by  the  appropriate  class 
price  as  adjusted  pursuant  to  §  1140.52, 
and  combine  the  resulting  amounts  into 
one  sum; 

(b)  Add  any  amount  obtained  by 
multiplying  the  pounds  of  overage 
deducted  from  each  class  pursuant  to 
§  1140.44(a)(14)  and  the  corresponding 
step  of  §  1140.44(b)  by  the  appropriate 
class  price  as  adjusted  pursuant  to 

§  1140.52(a); 

(c)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  III  price  for  the  preceding  month 
and  the  Class  I  price  or  the  Class  II 
price,  as  the  case  may  be,  for  the  current 
month  by  the  hundredweight  of  skim 
milk  and  butterfat  subtracted  from  Class 
I  and  Class  II  pursuant  to  §  1140.44(a)(9) 
and  the  corresponding  step  of 

§  1140.44(b); 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  and  the  Class  III  price  by 
the  hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I 
pursuant  to  §  1140.44{a)(7)(i)  through  (iv) 
and  the  corresponding  step  of 

§  1140.44(b); 

(e)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  and  the  Class  III  price  by 
the  hundredweight  of  skim  milk  and 
butterfat  subtracted  fi-om  Class  I 
pursuant  to  §  1140.44(a)(7)  (v)  and  (vi) 
and  the  corresponding  step  of 

S  1140.44(b);  and 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  by  the 
pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 

S  1140.44(a)(ll]  and  the  corresponding 
step  of  S  1140.44(b),  excluding  skim  milk 


and  butterfat  in  receipts  of  bulk  fluid 
milk  products  from  an  unregulated 
supply  plant  to  the  extent  that  an 
equivalent  amount  of  skim  milk  or 
butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment 
obligation  under  any  order. 

§  1 140.66    Computation  of  uniform  price 
(Including  weighted  average  price  and 
uniform  prices  for  base  and  excess  milk). 

(a)  For  each  month  the  market 
administrator  shall  compute  the 
weighted  average  prices  per 
hundredweight  of  milk  of  3.5  percent 
butterfat  content  received  from 
producers  as  follows: 

(1)  Combine  into  one  total  the  values 
computed  pursuant  to  S  1140.65  for  all 
handlers  who  made  reports  pursuant  to 
S  1140.30,  and  who  made  payments 
pursuant  to  §  1140.71  for  the  preceding 
month; 

(2)  Subtract,  if  the  average  butterfat 
content  of  the  milk  specified  in 
paragraph  (a)(1)  of  this  section  is  more 
than  3.5  percent,  or  add,  if  such  butterfat 
content  is  less  than  3.5  percent,  an 
amount  computed  by  multiplying  the 
amount  by  which  the  average  butterfat 
content  of  such  milk  varies  from  3.5 
percent  by  the  buterfat  differential 
computed  pursuant  to  §  1140.75  and 
multiplying  the  result  by  the  total 
hundredweight  of  such  milk; 

(3)  Add  the  aggregate  value  of  the 
location  adjustments  computed  pursuant 
to  §  1140.74. 

(4)  Add  an  amount  representing  not 
less  than  one-half  the  unobligated 
balance  on  hand  in  the  producer- 
settlement  fund; 

(5)  Divide  the  resulting  amount  by  the 
sum  of  the  following  for  all  handlers 
included  in  such  computations: 

(i)  The  total  hundredweight  of 
producer  milk;  and 

(ii)  The  total  hundredweight  for  which 
a  value  is  computed  pursuant  to 
S  1140.65(f);  and 

(6)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  from  the  price 
computed  pursuant  to  paragraph  (a)(4) 
of  this  section.  The  result  shall  be 
known  as  the  weighted  average  price  for 
all  milk. 

(b)  For  each  month  the  market 
administrator  shall  compute  the  uniform 
prices  per  hundredweight  for  base  milk 
and  excess  milk  of  3.5  percent  butterfat 
content  received  from  producers  as 
follows: 

(1)  From  the  net  amount  computed 
pursuant  to  paragraph  (a)(1)  through  (3) 
of  this  section,  subtract  the  following: 
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(i)  The  amount  computed  by 
multiplying  the  hundredweight  of  milk 
specified  in  paragraph  (a){5){ii)  of  this 
section  by  the  weighted  average  price 
for  all  milk; 

(ii)  The  amount  obtained  by 
multiplying  the  hundredweight  of  excess 
milk  delivered  by  all  producers  times  an 
appropriate  class  price,  f.o.b.  the  pool 
plant  at  which  received,  by  assigning  it 
in  series  commencing  with  the  Class  III 
price,  thence  to  Class  II.  and  finally  to 
Class  I; 

(2)  Divide  the  value  remaining  after 
subparagraph  (1)  hereof  by  the  total 
hundredweight  of  base  milk  and 
subtract  not  less  than  4  cents,  nor  more 
than  5  cents.  This  result  shall  be  known 
as  the  base  milk  price  per 
hundredweight  of  milk  of  3.5  percent 
butterfat;  and 

(3)  Divide  the  amount  obtained  in 
subparagraph  (l)(ii)  of  this  paragraph  by 
the  total  hundredweight  of  excess  milk 
and  subtract  any  fractional  part  of  1 
cent.  This  result  shall  be  known  as  the 
uniform  price  per  hundredweight  of 
excess  milk  of  3.5  percent  butterfat 
content. 

§  11 40.67    Announcements  of  base  and 
excess  prices,  and  of  butterfat  differential. 

The  market  administrator  shall 
announce  publicly  on  or  before; 

(a)  The  5th  day  after  the  end  of  each 
month  the  butterfat  differential 
computed  pursuant  to  §  1140.75  for  such 
month;  and 

(b)  The  10th  day  after  the  end  of  each 
month  the  base  and  excess  prices 
computed  pursuant  to  §  1140.66(b)  for 
such  month. 

Payments  for  Milk 

§  1 1 40.70    Producer-settlement  fund. 

The  market  administrator  shall 
establish  and  maintain  a  separate  fund 
known  as  the  "producer-settlement 
fund"  into  which  he  shall  deposit  the 
appropriate  payments  made  by  handlers 
pursuant  to  §§  1140.71. 1140.76  and 
1140.77.  and  out  of  which  he  shall  make 
the  appropriate  payments  pursuant  to 
§§  1140.72  and  1140.77.  Payments  due  a 
person  from  the  fund  shall  be  offset  by 
any  payments  due  to  the  fund  from  such 
person. 

§  1 140.71    Payments  to  the  producer- 
settlement  fund. 

On  or  before  the  11th  day  after  the 
end  of  each  month,  each  handler  shall 
pay  to  the  market  administrator  his  pool 
obligation  computed  pursuant  to 
§  140.65.  less: 

(a)  The  amount  of  the  deductions  and 
payments  authorized  by  individual 
producers  or  cooperative  associations 


which  are  itemized  on  the  handler's 
producer  payroll;  and 

(b)  The  value  at  the  weighted  average 
price  computed  pursuant  to  S  1140.66 
(a)(5)  applicable  at  the  location  of  the 
plants  from  which  received  with  respect 
to  other  source  milk  for  which  values 
are  computed  pursuant  to  §  1140.58(f). 

(c)  In  the  calculation  of  the  total 
amount  of  the  deductions  and  charges  to 
be  subtracted,  the  deductions  and 
charges  to  be  considered  with  respect  to 
each  individual  producer  shall  not  be 
greater  than  the  total  value  of  the  milk 
received  from  such  producer. 

§  1 140.72    Payments  from  tf>e  producer- 
settlement  fund. 

(a)  The  market  administrator  shall 
compute  the  payment  due  each  producer 
for  milk  received  during  the  preceding 
month  from  such  producer  by  a 

•  hahdler(s)  who  made  the  payments  for 
such  month  pursuant  to  §  1140.71  by 
multiplying  the  hundredweight  of  such 
milk  by  the  appropriate  base  or  excess 
price(s)  computed  pursuant  to  §  1140.66 
adjusted  by  the  butterfat  differential 
pursuant  to  §  1140.75  and,  in  the  case  of 
the  base  price,  by  the  location 
differential  pursuant  to  §  1140.74;  and 
less  any  charges  or  deductions  made 
pursuant  to  §  1140.71(a); 

(b)  On  or  before  the  14th  day  after  the 
end  of  each  month  the  market 
administrator  shall  pay  direct  to  each 
producer  who  has  not  authorized  a 
cooperative  association  to  receive 
payment  for  such  producer  or  for  milk 
for  which  payment  will  not  be  made  to 
the  Division  of  Milk  Control,  State  of 
Hawaii  Department  of  Agriculture  in 
accordance  with  §  1140.62.  the  amount 
of  the  payment  calculated  for  such 
producer  pursuant  to  paragraph  (a)  of 
this  section,  subject  to  the  provisions  of 
§  1140.80;  and 

(c)  On  or  before  the  12th  day  after  the 
end  of  each  month,  the  market 
administrator,  subject  to  the  provisions 
of  §  1140.80,  shall  pay: 

(1)  To  each  cooperative  association 
authorized  to  receive  payments  due 
producers  who  market  their  milk 
through  such  cooperative  association, 
and  which  has  requested  that  it  receive 
such  payment,  an  amount  equal  to  the 
aggregate  of  the  payments  calculated 
pursuant  to  paragraph  (a)  of  this  section 
for  all  producers  certified  to  the  market 
administrator  by  such  cooperative 
association  to  receive  such  payments; 
and 

(2)  To  the  Division  of  Milk  Control, 
Hawaii  State  Department  of  Agriculture, 
for  each  producer  and  cooperative 
association  for  milk  for  which  direct 
payment  has  not  been  requested 
pursuant  to  §  1140.62  the  aggregate  of 


the  payments  otherwise  due  such 
individual  producers  and  cooperative 
associations  pursuant  to  paragraph  (b) 
or  (c)(1)  of  this  section. 

§  1 140.73    Partial  payments  to  producers 
and  to  cooperative  associations. 

(a)  On  or  before  the  28th  day  of  each 
•month,  each  handler  shall,  subject  to 
paragraph  (b)  of  this  section,  make 
payment  to  each  producer,  who  had  not 
discontinued  shipping  milk  to  such 
handler  before  the  15th  day  of  the 
month,  for  milk  received  from  such 
producer  during  the  first  15  days  of  the 
month,  at  not  less  than  the  Class  I  price 
for  the  month  less  $2.00  per 
hundredweight,  less  any  properly 
authorized  deductions. 

(b)  In  making  payments  to  producers 
pursuant  to  paragraph  (a)  of  Uiis  section, 
each  handler  shall,  on  or  before  the 
second  day  prior  to  the  date  specified  in 
such  paragraph,  pay  to  each  cooperative 
association  that  so  requests  for  those 
producers  for  whom  it  markets  milk,  and 
who  are  certified  to  the  market 
administrator  by  the  cooperative 
association  to  receive  such  payment,  an 
amount  equal  to  the  sum  of  the 
individual  payments  otherwise  due  such 
producers  pursuant  to  paragraph  (a)  of 
this  section  and. 

(c)  On  or  before  the  second  day  prior 
to  the  date  payment  is  made  pursuant  to 
paragraph  (a)  of  this  section,  each 
handler  shall  make  pajonent  to  a 
cooperative  association  for  milk 
received  from  such  association  in  its 
capacity  as  a  handler  as  defined  in 

§  1140.9(b)  for  milk  received  during  the 
first  15  days  of  the  month  at  not  less 
than  the  Class  I  price  less  $2.00  per 
hundredweight. 

§  1 1 40.74    Location  adjustments  to 
producer*  and  on  nonpool  milk. 

(a)  In  making  payments  pursuant  to 

§  1140.72  the  market  administrator  shall 
reduce  the  uniform  base  prices 
computed  pursuant  to  §  140.66  by  the 
location  differential  applicable  at  the 
plant  where  such  milk  was  first 
physically  received  from  producers  at 
the  rates  set  forth  in  §  1140.52(a). 

(b)  The  weighted  average  price 
applicable  to  other  source  milk  shall  be 
adjusted  at  the  rates  set  forth  in 

§  1140.52(c)  applicable  at  the  location  of 
the  nonpool  plant  from  which  the  milk 
was  received,  except  that  the  adjusted 
weighted  average  price  shall  not  be  less 
than  the  Class  III  price. 

§  1 1 40.75    Butterfat  differential  to 
producers. 

In  making  payments  pursuant  to 
§  1140.72  for  milk  containing  more  or 
less  than  3.5  percent  butterfat.  the 
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applicable  prices  shall  be  increased  or 
decreased,  respectively,  for  each  one- 
tenth  of  1  percent  butterfat  variation 
from  3.5  percent  by  a  butterfat 
differential,  rounded  to  the  nearest  one- 
tenth  cent,  which  shall  be  0.115  times 
the  simple  average  of  the  wholesale 
selling  prices  (using  the  midpoint  of  any 
price  range  as  one  price)  of  Grade  A  (92- 
score)  bulk  butter  per  pound  at  Chicago 
as  reported  by  the  Department  for  the 
month. 

§1140.76    Paymants  by  handtor  operating 
a  partially  regulattd  distrltMJting  plant. 

Each  handler  who  operates  a  partially 
regulated  distributing  plant  as  defined 
under  9  1140.8(c)  shall  pay  on  or  before 
the  25th  day  after  the  end  of  the  month 
to  the  market  administrator  for  deposit 
into  the  producer-settlement  fund  the 
amount  computed  as  follows: 

(a)  Determine  the  pounds  of  route 
disposition  in  the  marketing  area  from 
the  partially  regulated  distributing  plant; 

(b)  Subtract  the  pounds  of  fluid  milk 
products  received  at  the  partially 
regulated  distributing  plant  as  Class  I 
milk: 

(1)  From  pool  plants  and  other  order 
plants,  except  that  subtracted  under  a 
similar  provision  of  another  Federal 
milk  order  and 

(2)  From  another  nonpool  plant  that  is 
not  an  other  order  plant  to  the  extent 
that  an  equivalent  amount  of  fluid  milk 
products  disposed  of  to  such  nonpool 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment 
obligation  under  any  order. 

(c)  Subtract  the  pounds  of 
reconstituted  skim  milk  in  route 
disposition  in  the  marketing  area  from 
the  partially  regulated  distributing  plant; 

(d)  Multiply  the  remaining  pounds  by 
the  difference  between  the  Class  I  price 
and  the  uniform  price,  both  prices  to  be 
applicable  at  the  location  of  the  partially 
regiilated  distributing  plant  (but  not  to 
be  less  than  the  Class  III  price):  and 

(e)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  reconstituted 
skim  milk  specified  in  paragraph  (a)(3) 
of  this  section  by  the  difference  between 
the  Class  I  price  applicable  at  the 
location  of  the  partially  regulated 
distributing  plant  the  weighted  average 
price  or  the  Class  III  price,  whichever  is 
higher. 

9  1 140.77    Adjustment  of  accounta. 

(a)  Whenever  audit  by  the  market 
administrator  of  any  handler's  reports, 
books,  records,  or  accounts  or  other 
verification  discloses  errors  resulting  in 
moneys  due  a  producer,  a  cooperative 
association,  or  the  market  Administrator 


from  such  handler  or  due  such  handler 
from  the  market  administrator,  the 
market  administrator  shall  promptly 
notify  such  handler  of  any  amount  so 
due,  and  payment  thereof  shall  be  made 
on  or  before  the  next  date  for  making 
payments  as  set  forth  in  the  provisions 
under  which  such  error  occurred;  and 
(b)  Any  unpaid  balance  due  from  a 
handler  pursuant  to  99  1140.71. 1140.73. 
1140.76. 1140.77, 1140.80  and  1140.81 
shall  be  increased  1  percent  per  month 
on  the  next  day  following  the  due  date 
of  such  unpaid  obhgation  and  any 
balance  remaining  unpaid  shall  likewise 
be  increased  on  the  first  day  of  each 
month  thereafter  until  paid. 

Administrative  Assessment  and 
Marketing  Service  Deduction 

{1140.80    Decuction  for  mariceting 
serviceSb 

(a)  In  making  payments  to  producers 
pursuant  to  9  1140.72,  the  market 
administrator  shall  deduct  6  cents  per 
hundredweight,  or  such  lesser  amount 
as  may  be  prescribed  by  the  Secretary, 
with  respect  to  the  milk  of  producers 
(except  the  own-farm  production  of  a 
handler)  for  whom  the  marketing 
services  set  forth  in  paragraph  (b)  are 
not  being  performed  by  a  cooperative 
association;  and 

(b)  The  moneys  retained  by  the 
market  administrator  pursuant  to 
paragraph  (a)  of  this  section  shall  be 
expended  by  the  market  administrator 
for  market  information  and  for  the 
verification  of  weights,  samples  and 
tests  of  milk  of  any  producer  for  whom  a 
cooperative  association  is  not 
performing  the  same  services  on  a 
comparable  basis  as  determined  by  the 
Secretary. 

911 40 J1    Assessment  for  order 
administration. 

As  his  pro  rata  share  of  the  expense  of 
administration  of  the  order  each  handler 
shall  pay  to  the  market  administrator  on 
or  before  the  13th  day  after  the  end  of 
the  month  4  cents  per  hundredweight,  or 
such  lesser  amount  as  the  Secretary  may 
prescribe,  with  respect  to: 

(a)  Producer  milk  (including  such 
handler's  own  production)  except  the 
milk  of  a  handler  under  9  1140.9(b)  for 
which  another  handler  is  required  to  pay 
this  assessment; 

(b)  Other  source  milk  allocated  to 
Class  I  pursuant  to  9  1140.44(a)  (7)  and 
(11),  and  the  corresponding  steps  of 

9  1140.44(b),  except  such  other  source 
milk  on  which  no  handler  obligation 
applies  piu^uant  to  9  1140.65(0:  and 

(c)  Route  disposition  in  the  marketing 
area  from  a  partially  regulated 
distributing  plcmt  to  which  a  payment 


might  apply  under  9  1140.76(a)  (4)  or  (5) 
and  the  comparable  step  in  1140.77(b). 

PART  lOOO-GENERAL  PROVISIONS 
OF  FEDERAL  MILK  MARKETING 
ORDERS ' 

9  1000.1    Scope  and  purpose  of  Part  lOOa 

This  part  sets  forth  certain  terms, 
definitions,  and  provisions  which  shall 
be  common  to  and  part  of  each  Federal 
milk  marketing  order  except  as 
specifically  defined  otherwise,  or 
modified,  or  otherwise  provided,  in  an 
individual  order. 

S  1000.2    Definitions. 

The  following  terms  shall  have  the 
following  meanings  as  used  in  the  order 

(a)  Act.  "Act"  means  Public  Act  No. 
10,  73d  Congress,  as  amended  and  as 
reenacted  and  amended  by  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601  et 
seq.). 

(b)  Order.  "Order"  means  the 
applicable  part  of  Title  7  of  the  Code  of 
Federal  Regulations  issued  pursuant  to 
section  8c  of  the  Act  as  a  Federal  milk 
marketing  order  (as  amended). 

(c)  Department  "Department"  means 
the  U.S.  Department  of  A^culture. 

(d)  Secretary.  "Secretary"  means  the 
Secretary  of  /^riculture  of  the  United 
States  or  any  officer  or  employee  of  the 
Department  to  whom  authority  has 
heretofore  been  delegated,  or  to  whom 
authority  may  hereafter  be  delegated  to 
act  in  his  stead. 

(e)  Person.  "Person"  means  any 
individual,  partnership,  corporation, 
association,  or  other  business  unit. 

91000.3    Market  administrator. 

(a)  Designation.  The  agency  for  the 
administration  of  the  order  shall  be  a 
market  administrator  selected  by  the 
Secretary  and  subject  to  removal  at  the 
Secretary's  discretion.  The  market 
administrator  shall  be  entiUed  to 
compensation  determined  by  the 
secretary. 

(b)  Powers.  The  market  administrator 
shall  have  the  following  powers  with 
respect  to  each  order  under  his 
administration: 

(1)  Administer  the  order  in 
accordance  with  its  terms  and 
provisions; 

(2)  Makes  rules  and  regulations  to 
effectuate  the  terms  and  provisions  of 
the  order 

(3)  Receive,  investigate,  and  report 
complaints  of  violations  to  the 
Secretary;  and 


'These  provisions  are  included  solely  for 
information  of  interested  parties.  They  may  not  l>e 
changed  on  the  basis  of  this  proceeding. 
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(4)  Recommend  amendments  to  the 
Secretary. 

(c)  Duties.  The  market  administrator 
shall  perform  all  the  duties  necessary  to 
administer  the  terms  and  provisions  of 
each  order  under  his  administration, 
including,  but  not  limited  to.  the 
following: 

(1)  (Reserved] 

(2)  Employ  and  fix  the  compensation 
of  persons  necessary  to  enable  him  to 
exercise  his  powers  and  perform  his 
duties; 

(3)  Pay  out  of  funds  provided  by  the 
administrative  assessment,  except 
expenses  associated  with  functions  for 
which  the  order  provides  a  separate 
charge,  all  expenses  necessarily 
incurred  in  the  maintenance  and 
functioning  of  his  office  and  in  the 
performance  of  his  duties,  including  his 
own  compensation; 

(4)  Keep  records  which  will  clearly 
reflect  the  transactions  provided  for  in 
the  order,  and  upon  request  by  the 
Secretary,  surrender  the  records  to  his 
successor  or  such  other  person  as  the 
Secretary  may  designate; 

(5)  Furnish  information  and  reports 
requested  by  the  Secretary  and  submit 
his  records  to  examination  by  the 
Secretary; 

(6)  Armounce  publicly  at  his 
discretion,  unless  otherwise  directed  by 
the  Secretary,  by  such  means  as  he 
deems  appropriate,  the  name  of  any 
handler  who,  after  the  date  upon  which 
he  is  required  to  perform  such  act,  has 
not: 

(i)  Made  reports  required  by  the  order; 

(ii)  Made  payments  required  by  the 
order; 

(iii)  Made  available  records  and 
facilities  as  required  pursuant  to 
§  1000.5; 

(7)  Prescribe  reports  required  of  each 
handler  under  the  order.  Verify  such 
reports  and  the  payments  required  by 
the  order  by  examining  records 
(including  such  papers  as  copies  of 
income  tax  reports,  fiscal  and  product 
accounts,  correspondence,  contracts, 
documents  or  memoranda  of  the 
handler,  and  the  records  of  any  other 
persons  that  are  relevant  to  the 
handler's  obligation  under  the  order),  by 
examining  such  handler's  milk  handling 
facilities;  and  by  such  other 
investigation  as  the  market 
administrator  deems  necessary  for  the 
purpose  of  ascertaining  the  correctness 
of  any  report  or  any  obligation  under  the 
order.  Reclassify  skim  milk  and  butterfat 
received  by  any  handler  if  such 
examination  and  investigation  discloses 
that  the  original  classification  was 
incorrect. 

(8)  Furnish  each  regulated  handler  a 
written  statement  of  such  handler's 


accounts  with  the  market  administrator 
promptly  each  month.  Furnish  a 
corrected  statement  to  such  handler  if 
verification  discloses  that  the  original 
statement  was  incorrect;  and 

(9)  Prepare  and  disseminate  publicly 
for  the  benefit  of  producers,  handlers, 
and  consumers  such  statistics  and  other 
information  concerning  operation  of  the 
order  and  facts  relevant  to  the 
provisions  thereof  (or  proposed 
provisions)  as  do  not  reveal  confidential 
information. 

§  1000.4    Continuity  and  separabiiity  of 
provisions. 

(a)  Effective  time.  The  provisions  of 
the  order  or  any  amendment  to  the  order 
shall  become  effective  at  such  time  as 
the  Secretary  may  declare  and  shall 
continue  in  force  until  suspended  or 
terminated. 

(b)  Suspension  or  termination.  The 
Secretary  shall  suspend  or  terminate 
any  or  all  of  the  provisions  of  the  order 
whenever  he  finds  that  such  provision(s) 
obstructs  or  does  not  tend  to  effectua-te 
the  declared  policy  of  the  Act.  The  order 
shall  terminate  whenever  the  provisions 
of  the  Act  authorizing  it  cease  to  be  in 
effect. 

(c)  Continuing  obligations.  If  upon  the 
suspension  or  termination  of  any  or  all 
of  the  provisions  of  the  order,  there  are 
any  obligations  arising  under  the  order, 
the  final  accrual  or  ascertainment  of 
which  requires  acts  by  any  handler,  by 
the  market  administrator,  or  by  any 
other  person,  the  power  and  duty  to 
perform  such  further  acts  shall  continue 
notwithstanding  such  suspension  or 
termination. 

(d)  Liquidation.  (1)  Upon  the 
suspension  or  termination  of  any  or  all 
provisions  of  the  order,  the  market 
administrator,  or  such  other  liquidating 
agent  designated  by  the  Secretary,  shall 
if  so  directed  by  the  Secretary  liquidate 
the  business  of  the  market 
administrator's  office,  dispose  of  all 
property  in  his  possession  or  control, 
including  accounts  receivable  and 
execute  and  deliver  all  assignments  or 
other  instruments  necessary  or 
appropriate  to  effectuate  any  such 
disposition;  and 

(2)  If  a  liquidating  agent  is  so 
designated,  all  assets  and  records  of  the 
market  administrator  shall  be 
transferred  promptly  to  such  liquidating 
agent.  If.  upon  such  liquidation,  the 
funds  on  hand  exceed  the  amounts 
required  to  pay  outstanding  obligations 
of  the  office  of  the  market  administrator 
and  to  pay  necessary  expenses  of 
liquidation  and  distribution,  such  excess 
shall  be  distributed  to  contributing 
handlers  and  producers  in  an  equitable 
manner. 


(e)  Separability  of  provisions.  If  any 
provision  of  the  order  or  its  application 
to  any  person  or  circumstances  is  held 
invalid,  the  application  of  such  provision 
and  of  the  remaining  provisions  of  the 
order  to  other  persons  or  circumstances 
shall  not  be  affected  thereby. 

§  1000.5    Handler  responsibility  for  records 
and  facilities. 

Each  handler  shall  maintain  and 
retain  records  of  his  operations  and 
make  such  records  and  his  facilities 
available  to  the  market  administrator.  If 
adequate  records  of  a  handler,  or  of  any 
other  persons,  that  are  relevant  to  the 
obligation  of  such  handler  are  not 
maintained  and  made  available,  any 
skim  milk  and  butterfat  required  to  be 
reported  by  such  handler  for  which 
adequate  records  are  not  availaljle  shall 
not  be  considered  accounted  for  or 
established  as  used  in  a  class  other  than 
the  highest  priced  class. 

(a)  Records  to  be  maintained.  (1)  Each 
handler  shall  maintain  records  of  his 
operations  (including,  but  not  limited  to. 
records  of  purchases,  sales,  processing, 
packaging,  and  disposition)  as  are 
necessary  to  verify  whether  such 
handler  has  any  obligation  under  the 
order,  and  if  so.  the  amount  of  such 
obligation.  Such  records  shall  be  such  as 
to  establish  fpr  each  plant  or  other 
receiving  point  for  each  month: 

(i)  The  quantities  of  skim  milk  and 
butterfat  contained  in,  or  represented 
by,  products  received  in  any  form, 
including  inventories  on  hand  at  the 
beginning  of  the  month,  according  to 
form,  time,  and  source  of  each  receipt 

(ii)  The  utilization  of  all  skim  milk  and 
butterfat  showing  the  respective 
quantities  of  such  skim  milk  and 
butterfat  in  each  form  disposed  of  or  on 
hand  at  the  end  of  the  month;  and 

(iii)  Payments  to  producers,  dairy 
farmers  and  cooperative  associations, 
including  the  amount  and  nature  of  any 
deductions  and  the  disbursement  of 
money  so  deducted. 

(2)  Each  handler  shall  keep  such  other 
specific  records  as  the  market 
administrator  deems  necessary  to  verify 
or  establish  such  handler's  obligation 
under  the  order. 

(b)  Availability  of  records  and 
facilities.  Each  handler  shall  make 
available  all  records  pertaining  to  such 
handler's  operations  and  all  facilities 
the  market  administrator  finds  are 
necessary  for  such  market  administrator 
to  verify  the  information  required  to  be 
reported  by  the  order  and/or  to 
ascertain  such  handler's  reporting, 
monetary  or  other  obligation  under  the 
order.  Each  handler  shall  permit  the 
market  administrator  to  weight,  sample. 
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and  test  milk  and  milk  products  and 
observe  plant  operations  and  equipment 
and  make  available  to  the  market 
administrator  such  facilities  as  are 
necessary  to  carry  out  his  duties. 

(c)  Retention  of  records.  All  records 
required  under  the  order  to  be  made 
available  to  the  market  administrator 
shall  be  retained  by  the  handler  for  a 
period  of  3  years  to  begin  at  the  end  of 
the  month  to  which  such  records 
pertain.  If,  within  such  3-year  period,  the 
market  administrator  notifies  the 
handler  in  writing  that  the  retention  of 
such  records,  or  of  specified  records,  is 
necessary  in  connection  with  a 
proceeding  under  section  8c(15)(A)  of 
the  Act  or  a  court  action  specified  in 
such  notice,  the  handler  shall  retain 
such  records,  or  specified  records,  until 
further  written  notification  from  the 
market  administrator.  The  market 
administrator  shall  give  further  written 
notiHcation  to  the  handler  promptly 
upon  the  termination  of  the  litigation  or 
when  the  records  are  no  longer 
necessary  in  connection  therewith. 

§  1000.6    Tennination  of  obWgations. 

The  provisions  of  this  section  shall 
apply  to  any  obligation  under  the  order 
for  the  payment  of  money: 

(a)  Except  as  provided  in  paragraph 
(b)  and  (c)  of  this  section,  the  obligation 
of  any  handler  to  pay  money  required  to 
be  paid  under  the  terms  of  the  order 
shall  terminate  2  years  after  the  last  day 
of  the  month  during  which  the  market 
administrator  receives  the  handler's 
report  of  receipts  and  utilization  on 
which  such  obligation  is  based,  unless 
within  such  2-year  period,  the  market 
administrator  notifies  the  handler  in 
writing  that  such  money  is  due  and 
payable.  Service  of  such  written  notice 
shall  be  complete  upon  mailing  to  the 
handler's  last  known  address  and  it 
shall  contain  but  need  not  be  limited  to 
the  following  information; 

(1)  The  amount  of  the  obligation; 

(2)  The  month(s)  on  which  such 
obligation  is  based;  and 

(3J  If  the  obligation  is  payable  to  one 
or  more  producers  or  to  a  cooperative 
association  (except  an  obligation  to  be 
prorated  to  producers  under  an 
individual  handler  pool),  the  name  of 
such  producer(s)  or  such  cooperative 
association,  or  if  the  obligation  is 
payable  to  the  market  administrator,  the 
account  for  which  it  is  to  be  paid; 

(b)  If  a  handler  fails  or  refuses,  with 
respect  to  any  obligation  under  the 
order,  to  make  available  to  the  market 
administrator  all  records  required  by  the 
order  to  be  made  available,  the  market 
administrator  may  notify  the  handler  in 
writing,  within  the  2-year  period 
provided  for  in  paragraph  (a)  of  this 


section,  of  such  failure  or  refusal.  If  the 
market  administrator  so  notifies  a 
handler,  the  said  2-year  period  with 
respect  to  such  obligation  shall  not 
begin  to  run  until  the  Arst  day  of  the 
month  following  the  month  during  which 
all  such  records  pertaining  to  such 
obligation  are  made  available  to  the 
market  administrator; 

(c]  Notwithstanding  the  provisions  of 
paragraph  (a)  and  (b)  of  this  section,  a 
handler's  obligation  under  the  order  to 
pay  money  shall  not  be  terminated  with 
respect  to  any  transaction  involving 
fraud  or  willful  concealment  of  a  fact, 
material  to  the  obligation,  on  the  part  of 
the  handler  against  whom  the  obligation 
is  sought  to  be  imposed;  and 

(d)  Unless  the  handler  files  a  petition 
pursuant  to  section  8c(15)(A)  of  the  Act 
and  the  applicable  rules  and  regulations 
{7  CFR  900.50  et  seq.)  within  the 
applicable  2-year  period  indicated 
below,  the  obligation  of  the  market 
administrator 

(1)  To  pay  a  handler  any  money  which 
such  handler  claims  to  be  due  him  under 
the  terms  of  the  order  shall  terminate  2 
years  after  the  end  of  the  month  during 
which  the  skim  milk  and  butterfat 
involved  in  the  claim  were  received;  or 

(2)  To  refund  any  payment  made  by  a 
handler  (including  a  deduction  or  offset 
by  the  market  administrator)  shall 
terminate  2  years  after  the  end  of  the 
month  during  which  payment  was  made 
by  the  handler. 

Proposed  by  Real  Fresh.  Inc. 

Proposal  No.  2 

Change  paragraphs  (a)  and  (b)  of 
proposed  S  1140.15,  Fluid  milk  product, 
as  follows: 

§114ai5    Ruid  mNk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  "fluid  milk  product" 
means  any  of  the  following  products  in 
fluid  or  frozen  form;  milk,  skim  milk, 
lowfat  milk,  milk  drinks,  buttermilk, 
mixtures  of  cream  and  milk  or  skim  milk 
containing  less  than  18  percent  butterfat. 
filled  milk,  and  milkshake  and  ice  milk 
mixes  containing  less  than  20  percent 
total  solids,  including  any  such  products 
that  are  flavored,  cultured,  modified 
with  added  nonfat  milk  solids, 
concentrated  (if  in  consumer-type 
packages),  or  reconstituted. 

(b)  The  term  "fluid  milk  product"  shall 
not  include: 

(1)  Evaporated  or  condensed  milk 
(plain  or  sweetened),  evaporated  or 
condensed  skim  milk  (plain  or 
sweetened),  products  especially 
prepared  for  formula  feeding  of  infants, 
or  dietary  use,  and  milk  or  milk  products 
(including  fluid  milk)  that  are  sterilized 


and  packaged  in  hermetically  sealed 
glass  or  all-metal  containers  or  which 
are  aseptically  packaged,  any  product 
that  contains  by  weight  less  than  6.5 
percent  nonfat  milk  solids,  and' whey; 
and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal  volume 
of  an  uiunodified  product  of  the  same 
nature  and  butterfat  content. 

Proposal  No.  3 

Change  paragraph  (a)  of  proposed 
§  1140.52,  Plant  location  adjustments  to 
handlers,  to  read  as  follows: 


§1140.52 
handlers. 


Plant  location  adjustments  to 


(a)  For  milk  received  from  producers 
at  a  pool  plant  located  outside  the  State 
of  Hawaii,  and  which  is  assigned  as  a 
Class  I  milk  pursuant  to  paragraph  (b)  of 
this  section,  the  Class  I  price  shall  be 
reduced  at  the  following  rate: 

$5.25  plus  2.0  cents  per  hundredweight 
for  each  ten  miles  or  fi-action  thereof  of 
distance  between  such  plant  and  the 
Honolulu,  Hawaii,  city  hall  as 
determined  by  the  market  administrator. 


Proposed  by  Meadow  Gold  Dairies — 
Hawaii 

Proposal  No.  4 

Add  to  proposed  §  1140.2,  Hawaii 
marketing  area,  the  county  of  Kauai. 

Proposed  by  Foremost  Dairies,  Inc. 

Proposal  No.  5 

Add  a  new  paragraph  (d)  to  proposed 
§  1140.40.  as  follows: 

§1140.40    Classes  of  utitization. 

***** 

(d)  Class  rv  milk.  Class  IV  milk  shall 
be  all  skim  milk  which  is: 

(1)  Disposed  of  for  fertilizer  or 
livestock  feed;  or 

(2)  Dumped  after  such  notification  as 
the  market  administrator  may  require. 

Proposal  No.  6 

Add  a  new  paragraph  (d)  to  proposed 
§  1140.50,  as  follows: 

§1140.50    Class  prices. 

***** 

(d)  Class  IV price.  The  Class  IV  price 
for  the  month  shall  be  $0.10. 
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Proposed  by  50th  State  Dairy  Fanners 
Cooperative  and  Oahu  Dairy 
Cooperative 

Proposal  No.  7 

§1140.50    [Amended] 

Add  to  proposed  §  1140.50(a).  as 
follows: 

The  minimum  price  for  Class  1  milk  to 
be  Tixed  under  this  part  shall  be 
adjusted  each  month  during  the  first  12 
months  the  order  is  in  effect  as  follows: 

(1)  Increase  the  Class  I  price  during 
any  month  for  which  there  is  a  plus 
amount  computed  by  subtracting  from 
the  average  price  paid  ungraded  milk 
producers  in  the  slates  of  Wisconsin 
and  Minnesota  for  3.5  percent  butterfat 
milk  as  reported  by  the  U.S.  Department 
of  Agriculture  for  the  2nd  preceding 
month  the  average  of  such  price  during 
the  12  month  period  ending  with  the 
third  month  prior  to  the  effective  date  of 
this  order. 

(2)  Beginning  with  the  first  day  of  the 
6lh  month  after  the  effective  date  of  this 
order  the  increase  in  the  Class  I  price 
pursuant  to  paragraph  (a]  of  this 
proposal  shall  be  no  less  than  the 
increase,  if  any.  in  the  average  cost  of 
producing  100  pounds  of  milk  in  the 
State  of  Hawaii  during  the  five  month 
period  subsequent  to  the  effective  date 
of  this  order,  such  increased  cost  to  be 
determined  by  a  formula  reflecting  the 
cost  of  feed  grains,  the  cost  of  dairy 
farm  labor,  the  prices  of  electricity  and 
fuel,  and  such  other  appropriate  costs 
measured  by  official  price  quotations 
and  appropriate  weighting  factors  as 
shall  be  presented  at  the  hearing. 

Proposal  No.  8 

§1140.76    (Amended] 

Change  proposed  S  1140.76  to  assure 
that: 

The  order  shall  provide  for  a  payment 
computed  at  the  rate  necessary  to 
assure  that  the  supply  of  milk  produced 
within  the  milkshed  area  from  which  the 
pool  plants  routinely  called  upon  to 
make  supplemental  deliveries  of  fluid 
milk  products  to  marketing  area  retail 
and  wholesale  outlets  receive  their 
producer  milk,  will  be  adequate  that  all 
consumers  of  such  products  may  be 
assured  of  adequate  volumes  of  the 
respective  fluid  milk  products  to  meet 
their  needs  fully  at  all  times. 

Data  on  which  this  rate  may  be 
computed  will  be  presented  at  the 
hearing. 

Copies  of  this  notice  may  be  procured 
from  the  Hearing  Clerk,  Room  1079, 
South  Building,  United  States 
Department  of  Agriculture,  Washington. 
D.C.  20250,  or  may  be  there  inspected. 


From  the  time  that  a  hearing  notice  is 
issued  until  the  issuance  of  a  final 
decision  in  a  proceeding.  Department 
employees  involved  in  the  decisional 
process  are  prohibited  from  discussing 
the  merits  of  the  hearing  issues  on  an  ex 
parte  basis  with  any  person  having  an 
interest  In  the  proceeding.  For  this 
particular  proceeding,  the  prohibition 
applies  to  employees  in  the  following 
organizational  units: 

Office  of  the  Secretary  of  Agriculture. 
Office  of  the  Administator,  Agricultural 

Marketing  Service. 
Office  of  the  General  Counsel. 
Dairy  Division.  Agricultural  Marketing 

Service  (Washington  office  only). 

Procedural  matters  are  not  subject  to 
the  above  prohibition  and  may  be 
discussed  at  any  time. 

Signed  at  Washington.  D.C.  on:  August  6. 
1965. 

William  T.  Manley. 

Deputy  Administrator,  Marketing  Programs. 

(PR  Doc.  85-19073  Filed  8-»-85;  8:45  amj 

BILUNO  CODE  M10-02-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  330 

Recordkeeping  Requirements  for 
Deposits  Placed  t>y  Deposit  Brokers 

Correction 

In  FR  Doc.  85-18402,  beginning  on 
page  31380  in  the  issue  of  Friday,  August 
2.  1985.  make  the  following  corrections: 

1.  On  page  31381.  in  the  third  column, 
in  the  second  indented  paragraph,  in  the 
twelfth  line.  "50  FR  19  1985  (1985)" 
should  read  "50  FR  19185  (1985)". 

2.  On  page  31382.  in  the  second 
column,  in  the  third  complete  paragraph, 
in  the  seventh  line,  "facilities"  should 
read  "failures". 

BILUNG  COOE  150S-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  Na  85-NM-79-AD] 

Airworthiness  Directives;  Avions 
Marcel  Dassault-Breguet  Aviation 
(AMD)  Falcon  10  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTlOfil:  Notice  of  Proposed  Rulemaking 
(NPRM). 

summary:  This  notice  proposes  to  adopt 
an  airworthiness  directive  (AD)  that 


would  require  a  one-time  test  of  the 
automatic  extension  of  the  leading  edge 
slats  on  certain  Falcon  10  airplanes,  for 
proper  operation  and  correction  of  any 
wiring  discrepancies  which  may  exist. 
This  action  is  necessary  to  ensure 
proper  extension  of  the  leading  edge 
slats  in  the  event  of  a  hydraulic  system 
failure  and  to  reduce  the  potential  for 
stalling  the  airplane. 

DATE:  Comments  must  be  received  on  or 
before  October  1. 1985. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration.  Northwest 
Mountain  Region.  Office  of  the  Regional 
Counsel.  Attention:  Airworthiness  Rules 
Docket  No.  85-NM-79-AD.  17900  Pacific 
Highway  South,  C-68966,  Seattle. 
Washington  9816&  The  applicable 
service  information  may  be  obtained 
from  the  AMD-BA  Representative.  40 
J.J.C.  Teterboro  Airport  New  Jersey 
07608.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  Seattle.  Washington,  or  the 
Seattle  Aircraft  Certification  Office. 
9010  East  Marginal  Way  South.  Seattle. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACR 

Mr.  Harold  N.  Wantiez,  Standardization 
Branch,  ANM-113;  telephone  (206)  431- 
2977.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
Ihis  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
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by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region.  Office  of 
the  Regional  Counsel,  Attention: 
Airworthiness  Rules  Docket  No.  85-NM- 
7»-AD.  17900  Pacific  Highway  South.  C- 
68966,  Seattle.  Washington  98168. 

DiscussioD 

The  French  Direction  Generale  de 
I'Aviation  Civile  (DGAC)  has.  in 
accordance  with  existing  provisions  of  a 
bilateral  agreement,  notified  the  FAA  of 
an  unsafe  condition  which  may  exist  on 
certain  AMD  Falcon  10  airplanes. 
Because  of  wiring  anomalies,  the 
automatic  leading  edge  slat  extension 
may  not  function  when  required  in  the 
event  of  a  hydraulic  system  failure.  In 
order  to  prevent  this  from  occurring,  the 
DGAC  has  issued  a  Consigne  de 
Navigabilite  which  requires  a  test  of  the 
system  operation  and  modification,  as 
necessary,  in  accordance  with  AMD 
Service  Bulletin  FlQ-27-31(-247). 

This  airplane  model  is  manufactured 
in  France  and  type  certificated  in  the 
United  States  under  the  provisions  of 
§  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable 
airworthiness  bilateral  agreement. 

Since  these  conditions  are  likely  to 
exist  or  develop  on  airplanes  of  this 
model  registered  in  the  United  States,  an 
AD  is  proposed  that  would  require  a 
one-time  test  of  the  leading  edge  slats  in 
accordance  with  the  previously 
mentioned  service  bulletin. 

It  is  estimated  that  158  airplanes 
would  be  affected  by  this  AD.  that  it 
would  take  approximately  1  manhour 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
would  be  $40  per  manhour.  Based  on 
these  figures,  the  total  cost  impact  of 
this  AD  to  U.S.  operators  is  estimated  to 
be  56,320. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  documertt 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 
pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  it  is  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  few,  if  any.  AMD 
Falcon  10  airplanes  are  operated  by 
small  entities.  A  copy  of  a  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  regulatory 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-M9. 
(anuary  12, 1983);  and  14  CFR  11.89. 

2.  By  adding  the  following  new 
airworthiness  directive: 

Avions  Marcel  Dassault-Breguet  Av-iation: 
Applies  to  AMD  Falcon  10  series 
airplanes,  serial  numbers  1  through  206 
inclusive,  certificated  in  any  category. 
Compliance  is  required  within  60  days 
after  the  effective  date  of  this  AD.  To 
detect  an  incorrectly  wired  automatic 
leading  edge  slat  system,  accomplish  the 
following  unless  previously 
accomplished: 

A.  Test  the  automatic  leading  edge  slat 
extension  system  and  correct,  if  necessary,  in 
accordance  with  AMD  Service  Bulletin  FlO- 
27-31(-247),  dated  July  18. 1984. 

B.  Alternate  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Northwest  Mountain  Region. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 

Issued  in  Seattle.  Washington,  on  August  Z, 
1985. 

Wayne  |.  Barlow, 

Acting  Director.  Northwest  Mountain  Region. 
(FR  Doc.  85-19020  Filed  8-9-85:  8:45  am] 

BIUJNO  COOC  4*10-13-M 

14  CFR  Part  39 

(Docket  No.  85-NM-65-A01 

Airworthiness  Directives;  Boeing 
Model  737  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUIMMARY:  This  notice  proposes  an 
amendment  to  an  existing  airwc  ;hines8 
directive  applicable  to  Boeing  Model  737 
airplanes.  The  existing  AD  requires 
imspection  and  repair,  as  necessary,  of 
the  Body  Station  (BS)  1016  pressure 
bulkhead.  Since  the  addition  of  the 
Model  737-300  series  to  the  fleet,  the 
FAA  has  determined  that  the 
applicability  statement  in  the  AD  may 
be  unnecessarily  broad.  This  proposal 
would  limit  the  applicability  of  the 
existing  AD  to  conform  with  that  which 


is  presently  specified  in  the 
manufacturer's  service  bulletin. 

DATES:  Comments  must  be  recieved  on 
or  before  October  4. 1985. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region.  Office  of  the  Regional 
Counsel.  Attention;  Airworthiness  Rules 
Docket  No.  85-NM-65-AD.  17900  Pacific 
Highway  South,  C-68966,  Seattle, 
Washington  98168.  The  applicable 
service  information  may  be  obtained 
from  the  Boeing  Commercial  Airplane 
Company.  P.O.  Box  3707.  Seattle. 
Washington.  98124.  or  may  be  examined 
at  the  Seattle  Aircraft  Certification 
Office.  FAA.  Northwest  Mountain 
Region.  9010  East  Marginal  Way  South, 
Seattle,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Carlton  Holmes,  Airframe  Branch, 
ANM-120S;  telephone  (206)  431-2926. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  C-68966,  Seattle  Washington 
98168. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region.  Office  of 
the  Region  Counsel,  Attention: 
Airworthiness  Rules  Docket  No.  85-NM- 
65-AD,  17900  Pacific  Highway  South.  C- 
68966.  Seattle,  Washington  98168. 

Discussion 

On  September  21, 1984,  the  FAA 
issued  amendment  39-4923  (49  FR 
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38534).  AD  84-20-03,  which  requires 
inspection  and  repair  of  the  Body 
Station  1016  pressure  bulkhead.  The 
amendment  was  prompted  by  numerous 
reports  of  corrosion  and  cracking  in  the 
lower  lobe  of  the  aft  pressure  bulkhead 
at  Body  Station  1016.  Although  the 
manufacturer's  service  bulletin  is  only 
applicable  to  certain  Boeing  Model  737 
airplanes,  the  applicability  provision  of 
the  AD  specifies  all  Model  737 
airplanes.  Since  the  adoption  of  AD  84- 
20-03,  the  manufacturer  has  introduced 
the  new  Model  737-300  series.  The  FAA 
has  not  determined  that  the  service 
bulletin  is  necessary  for  the  newer 
model.  Therefore,  the  proposed 
amendment  would  limit  the  applicability 
of  the  AD  to  those  airplanes  specified  in 
the  manufacturer's  service  bulletin. 

Since  the  proposed  amendment  would 
reduce  the  applicabiUty  of  an  existing 
AD.  there  would  be  no  significant 
economic  or  regulatory  impact  upon 
affected  operators. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 
pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26. 
1979);  and  it  is  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  few,  if  any,  Boeing 
Model  737  airplanes  are  operated  by 
small  entities.  A  copy  of  a  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  regulatory 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 
The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
•delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449, 
January  1983);  14  CFR  11.85. 

2.  By  amending  Airworthiness 
Directive  84-20-03.  Amendment  39-4923 
(49  FR  38534;  October  1, 1984),  by 
revising  the  applicability  statement 
preceding  paragraph  A.  to  read  as 
follows; 

Boeing:  Applies  to  Model  737  series 
airplanes,  certificated  in  any  category,  as 


listed  in  Boeing  Service  Bulletin  737-53- 
1075,  Revision  1,  dated  September  2. 1983, 
with  more  than  20.000  flight  hours  or  7 
years  time  in  service,  whichever  occurs 
first. 

Compliance  is  required  as  indicated.  To 
ensure  the  continuing  structural  integrity  of 
the  aft  pressure  bulkhead,  accomplish  the 
following: 

All  persons  affected  by  this  directive 
who  have  not  already  received  these 
documents  from  the  manufacturer  may 
obtain  copies  upon  request  to  the  Boeing 
Commercial  Airplane  Company,  P.O. 
Box  3707.  Seattle.  Washington  98124. 
These  documents  may  also  be  examined 
at  the  FAA.  Seattle  Aircraft  Certification 
Office.  9010  East  Marginal  Way  South. 
Seattle,  Washington. 

Issued  in  Seattle.  Washington,  on  August  5, 
1985. 

Wayne ).  Barlow. 

Acting  Director.  Northwest  Mountain  Region. 
(FR  Doc.  85-19023  Filed  8-9-85;  8:45  amj 
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14  CFR  Part  71 

[Airspacs  Docket  No.  85-AWP-28) 

Proposed  Alteration  of  Transition 
Area;  Santa  Rosa,  CA 

agency:  Federal  Aviation 

Administration.  DOT. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
expand  the  transition  area  a*  Sonoma 
County  Airport.  Santa  Rosa.  California. 
The  transition  area  is  required  to 
contain  the  ILS  Runway  32  Instrument 
Flight  Rule  (IFR)  approach  at  Sonoma 
County  Airport.  This  action  is  necessary 
to  ensure  segregation  of  aircraft  using 
approach  procedures  in  instrument 
weather  conditions  and  other  aircraft 
operating  in  visual  weather  conditions. 
DATES:  Comments  must  be  received  on 
or  before  August  31, 1985. 
ADDRESS:  Send  comments  on  the 
proposal  in  triplicate  to;  Federal 
Aviation  Administration.  Manager. 
Airspace  and  Procedures  Branch.  AWP- 
530.  P.O.  Box  92007.  Worldway  Postal 
Center.  Los  Angeles.  California  90009- 
2007. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Western-Pacific 
Regional  Counsel.  Room  6W14.  at  15000 
Aviation  Boulevard,  Hawthorne, 
California. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Airspace  and  Procedures  Branch. 
Room  6E4,  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT 

Curtis  Alms,  Airspace  and  Procedures 


Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration  (FAA).  15000 
Aviation  Boulevard.  Hawthorne. 
California  90261;  telephone  (213)  536- 
6649. 

SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  8tamf>ed 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  85-AWP-28."  The 
postcard  will  date/time  stamped  and 
returned  to  the  commenter.  AU 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above,  both  before  and  after  the  closing 
dat^for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  the  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Airspace  and 
Procedures  Branch.  15000  Aviation 
Boulevard.  Hawthorne.  CaUfomia  90261. 
Commimications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  establish  a  transition  area  to 
accoQimodate  aircraft  executing  ILS 
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Runway  32  IFR  arrival  operations  at 
Sonoma  County  Airport,  Santa  Rosa, 
California.  This  action  is  necessary  to 
ensure  aircraft  operating  under  IFR 
would  have  exclusive  use  of  that 
airspace  when  visibility  is  less  than 
three  miles,  thereby  enhancing  the 
safety  of  such  operations.  Section  71.181 
of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6A  dated  January  2, 
1985. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  iaffect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Control  zones.  Transition  areas. 
Aviation  safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  FAR  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  354(a)  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.89. 

2.  Section  71.181  is  amended  as 
follows: 

SanU  Rosa,  California— {Revised] 

"The  airspace  extending  upward  from  700 
feet  above  the  surface  beginning  at  lat. 
38°27"40"  W.:  long.  122*44'20'  W;  thence 
clockwise  via  the  5-mile  radius  arc  of  the 
Sonoma  County  Airport  (lat.  38'30'30 '  N., 
long.  122*48'45"  W.);  to  lat.  38*28'30"  N.,  long. 
122'48'40"  W.;  to  lat.  38"24'30"  N.,  long. 
122*47'30"  W.;  to  lat.  38*28'20"  N.,  long. 
122'43'20"  W.;  thence  to  the  point  of 
beginning." 

Issued  in  Los  Angeles,  California  on  July 
24,1985. 

Wayne  C  Newcomb, 

Acting  Director,  Western-Pacific  Region. 
(PR  Doc.  85-19022  Filed  8-0-85;  8:45  am] 
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14  CFR  Part  71 

(Airspace  Docket  Na  85-ASO-14] 

Proposed  Designation  of  Transition 
Area,  Sytvania,  GA 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
designate  the  Sylvania.  Georgia, 
transition  area  to  accommodate 
Instrument  Flight  Rule  (IFR)  operations 
at  Plantation  Airpark  Airport.  This 
action  will  lower  the  base  of  controlled 
airspace  from  1,200  to  700  feet  above  the 
surface  in  the  vicinity  of  the  airport.  An 
instrument  approach  procedure,  based 
on  the  proposed  Sylvania  Non- 
directional  Radio  Beacon  (RBN),  is  being 
developed  to  serve  the  airport  and  the 
controlled  airspace  is  required  for 
protection  of  IFR  aeronautical  activities. 
DATES:  Comments  must  be  received  on 
or  before:  September  12, 1985. 
ADDRESSES:  Send  comments  on  the 
proposal  in  tripUcate  to:  Federal 
Aviation  Administration,  Manager, 
Airspace  and  Procedures  Branch,  ASO- 
530,  P.O.  Box  20636,  Atlanta,  Georgia 
30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Room  652,  3400  Norman  Berry  Drive. 
East  Point,  Georgia  30344,  telephone: 
(404)  763-7646. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  Ross,  Supervisor,  Airspace 
Section,  Airspace  and  Procedures 
Branch.  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta.  Georgia  30320;  telephone: 
(404)  763-7646. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conunents  to 
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postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Regional  Counsel,  Room  652,  3400 
Norman  Berry  Drive,  East  Point,  Georgia 
30344,  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
Airspace  and  Procedures  Branch  (ASO- 
530),  Air  Traffic  Division,  P.O.  Box 
20636,  Atlanta,  Georgia  30320. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  S  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  that  will  designate  the  Sylvania, 
Georgia,  transition  area.  This  action  will 
provide  controlled  airspace  for  aircraft 
executing  a  new  instrument  approach 
procedure  to  plantation  Airpark  Airport. 
If  the  proposed  designation  of  the 
transition  area  is  found  acceptable,  the 
operating  status  of  the  airport  will  be 
changed  to  IFR.  Section  71.181  of  Part  71 
of  the  Federal  Aviation  Regulations  was 
republished  in  FAA  Order  7400.6A  dated 
January  2, 1985. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
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certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
critieria  of  the  Regulatory  Flexibility 
Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Airspace.  Transition 
area. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  proposes  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449,  January  12, 1983);  (14 
CFR  11.65);  49  CFR  1.47. 

2.  By  amending  S  71.181  as  follows: 

Sylvania,  GA— [New] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  Plantation  Airpark  Airport  (Lat. 
32*38'43"  N.,  Long.  81*35'48"  W);  within  3 
miles  each  side  of  the  059*  bearing  from  the 
Sylvania  RBN  (Lat.  32*38'56"  N.,  Long. 
81*35'38"  W.),  extending  from  the  6.5-mile 
radius  area  to  8.5  miles  west  of  the  RBN. 

Issued  in  East  Point,  Georgia,  on  July  29, 
1985. 

Thomas  H.  Protiva, 

Acting  Director.  Southern  Region. 

|FR  Doc.  85-19019  Filed  8-9-85;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  6 

Enforcement  of  Nondiscrimination  on 
the  Basis  of  Handicap  In  Federal  Trade 
Commission  Programs 

agency:  Federal  Trade  Commission. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  proposed  regulation 
provides  for  the  enforcement  of  section 
504  of  the  Rehabilitation  Act  of  1973.  as 
amended,  which  prohibits 
discrimination  on  the  basis  of  handicap, 
as  it  applies  to  programs  or  activities 
conducted  by  the  Federal  Trade 
Commission. 

DATE:  To  be  assured  of  consideration, 
comments  must  be  in  writing  and  must 
.  be  received  on  or  before  December  10, 
1985.  Comments  should  refer  to  specific 
sections  in  the  regulation. 

ADDRESSES:  Comments  should  be  sent 
to: 


Secretary,  Federal  Trade  Commission, 

6th  &  Pennsylvania  Avenue, 

Washington.  D.C.  20580 
Attention:  Enforcement  of 

Nondiscrimination  on  the  Basis  of 

Handicap  in  FTC  Programs. 

Comments  received  will  be  available 
for  public  inspection  in  Room  130, 
Federal  Trade  Commission,  6th  & 
Pennsylvania  Avenue.  Washington,  D.C. 
20580.  Upon  request,  copies  of  this 
notice  will  be  made  available  on  tape  at 
the  above  address  for  those  with 
impaired  vision. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerome  A.  Tintle,  Office  of  General 
Counsel,  Federal  Trade  Commission, 
Washington.  D.C.  20580  [202-523-3521]; 
TDD  (202)  523-3638. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  purpose  of  this  proposed  rule  is  to 
provide  for  the  enforcement  of  section 
504  of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  794),  as  it  applies  to 
programs  and  activities  conducted  by 
the  Federal  Trade  Commission.  As 
amended  by  the  Rehabilitation. 
■  Comprehensive  Services,  and 
Developmental  Disabilities 
Amendments  of  1978  (Sec.  119.  Pub.  L. 
95-602,  92  Stat.  2982),  section  504  of  the 
Rehabilitation  Act  of  1973  states  that 

No  otherwise  qualiHed  handicapped 
individual  in  the  United  States, .  .  .  shall, 
solely  by  reason  of  his  handicap,  be  excluded 
from  the  participation  in,  be  denied  the 
benefits  of.  or  be  subjected  to  discrimination 
under  any  program  or  activity  receiving 
Federal  financial  assistance  or  underany 
program  or  activity  conducted  by  any 
Executive  agency  or  by  the  United  States 
Postal  Service.  The  head  of  each  such  agency 
shall  promulgate  such  regulations  as  may  be 
necessary  to  carry  out  the  amendments  to 
this  section  made  by  the  Rehabilitation. 
Comprehensive  Services,  and  Developmental 
Disabilities  Act  of  1978.  Copies  of  any 
proposed  regulation  shall  be  submitted  to 
appropriate  authorizing  committees  of  the 
Congress,  and  such  regulation  may  take 
effect  no  earlier  than  the  thirtieth  day  after 
the  date  on  which  such  regulation  is  so 
submitted  to  such  committees. 
(29  U.S.C.  794)  (amendment  italicized). 

The  substantive  nondiscrimination 
obligations  of  the  agency,  as  set  forth  in 
this  proposed  rule,  are  identical,  for  the 
most  part,  to  those  established  by 
Federal  regulations  for  programs  or 
activities  receiving  Federal  financial 
assistance.  See  28  CFR  Part  41  (section 
504  coordination  regulation  for  federally 
assisted  programs).  This  general 
parallelism  is  in  accord  with  the  intent 
expressed  by  supporters  of  the  1978 
amendment  in  floor  debate,  including  its 
sponsor.  Rep.  James  M.  Jeffords,  that  the 


Federal  Government  should  have  the 
same  section  504  obligations  as 
recipients  of  Federal  financial  asistance. 
124  Cong.  Rec.  13,901  (1978)  (remarks  of 
Rep.  Jeffords);  124  Cong.  Rec.  E2668, 
E2670  (daily  ed.  May  17. 1978)  id;  124 
Cong.  Rec.  13.897  (remarks  of  Rep. 
Brademas);  id.  at  38.552  (remarks  of  Rep. 
Sarasin). 

This  regulation  has  been  reviewed  by 
the  Department  of  Justice.  It  is  an 
adaptation  of  a  prototype  prepared  by 
the  Department  of  Justice  under 
Executive  Order  12250  (45  FR  72995,  3 
CFR.  1980  Comp..  p.  298)  and  distributed 
to  Executive  agencies. 

This  regulation  has  also  been 
reviewed  by  the  Equal  Employment 
Opportunity  Commission  under 
Executive  Order  12067  (43  FR  28967.  3 
CFR,  1978  Comp..  p.  206). 

Because  the  Federal  Trade 
Commission  is  expressly  excluded  from 
the  coverage  of  Executive  Order  12291 
(46  FR  13193.  3  CFR.  1981  Comp..  p.  127) 
and  because  this  regidation  is  not  a 
major  rule  within  the  meaning  of  the 
Executive  Order,  a  regulatory  impact 
analysis  has  not  been  prepared. 

This  regulation  does  not  have  an 
impact  on  small  entities.  It  is  not 
therefore,  subject  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612). 

Section-by-Section  Analysis 

Section  6.101    Purpose. 

Section  6.101  states  the  purpose  of  the 
proposed  rule,  which  is  to  effectuate 
section  119  of  the  Rehabihtation. 
Comprehensive  Services,  and 
Developmental  Disabilities 
Amendments  of  1978,  which  amended 
section  504  of  the  Rehabilitation  Act  of 
1973  to  prohibit  discrimination  on  the 
basis  of  handicap  in  programs  or 
activities  conducted  by  Executive 
agencies  or  the  United  States  Postal 
Service. 

It  should  be  noted  that  the  agency,  in 
making  its  programs  and  activities 
accessible  to  handicapped  persons,  may 
take  only  such  steps  as  are  within  its 
authority  and  do  not  interfere  with  the 
agency's  law  enforcement 
responsibilities  in  a  maimer  not 
intended  by  section  504.  The  agency,  for 
example,  has  no  authority  to  make 
alterations  or  additions  to  the  buildings 
and  facilities  that  it  occupies.  This 
authority  is  vested  exclusively  in  the 
General  Services  Administration  (GSAJ. 
The  agency  will,  of  course,  cooperate 
with  GSA  in  every  way  possible  to 
introduce  any  structural  changes 
required  by  section  504  and  these 
regulations.  It  caimot  however,  commit 
itself,  or  even  appear  to  be  committing 
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itself,  by  regulation  to  do  so  on  its  own. 
Also,  section  504  conceivably  could  be 
interpreted  to  impose  such  an  obligation 
upon  the  agency  in  a  particular  case  as 
would  preclude  the  agency  from 
carrying  out  its  law  enforcement  mission 
in  the  case.  The  agency  believes  that 
Congress,  in  amending  section  504  to 
cover  Executive  agencies,  did  not  intend 
this  result.  Although  such  a  situation 
may  not  arise,  the  agency  believes  that 
its  regulations  should  make  provision  for 
it.  Accordingly,  these  Hmitations  upon 
the  agency's  ability  to  comply  with 
section  504,  although  implicit  as  a  matter 
of  law,  are  expressly  set  forth  in  §  8.101. 

Section  6. 102    Application. 

The  proposed  regulation  applies  to  all 
programs  or  activities  conducted  by  the 
agency. 

Section  6.103    Definitions. 

"Agency"  means  the  Federal  Trade 
Commission. 

"Assistant  Attorney  General." 
"Assistant  Attorney  General"  refers  to 
the  Assistant  Attorney  General,  Civil 
Rights  Division.  United  States 
Department  of  Justice. 

"Auxiliary  aids."  "Auxiliary  aids" 
mean  services  or  devices  that  enable 
persons  with  impaired  sensory,  manual, 
or  speaking  skills  to  have  an  equal 
opportunity  to  participate  in  and  enjoy 
the  benefits  of  the  agency's  programs  or 
activities.  The  definition  provides 
examples  of  commonly  used  auxihary 
aids.  Although  auxiliary  aids  are 
required  exphcitly  only  by  %  6.160(a)(1), 
they  may  also  be  necessary  to  meet 
other  requirements  of  the  regulation. 

"Complete  complaint"  Tl^  definition 
of  "complete  complaint"  enables  the 
agency  to  determine  the  beginning  of  its 
obligatioQ  to  investigate  a  complaint 
[see  S  6.170(d}). 

"Facility."  The  definition  of  "facility" 
is  similar  to  that  in  the  section  504 
coordination  regulation  for  federally 
assisted  programs.  28  CFR  41J3(f),  except 
that  the  term  "rolling  stock  or  other 
conveyances"  has  been  added  and  the 
phrase  "or  interest  in  such  property"  has 
been  deleted  to  clarify  its  coverage.  The 
phrase,  "or  interest  in  such  property"  is 
deleted,  because  the  term  "facility",  as 
used  in  this  regulation,  refers  to 
structures  and  not  to  intangible  property 
rights.  It  should,  however,  be  noted  that 
the  regulation  applies  to  all  programs 
and  activities  conducted  by  the  agency 
regardless  of  whether  the  facility  in 
which  they  are  conducted  is  owned, 
leased,  or  used  on  some  other  basis  by 
the  agency.  The  term  "facility"  is  used  in 
§§  6.149.  6.150  and  &170(f). 

"Handicapped  person."  The  definition 
of  "handicapped  person"  is  identical  to 


the  definition  appearing  in  the  section 
504  coordination  regulation  for  federally 
assisted  programs  (28  CFR  41.31). 

"Qualified  handicapped  person."  The 
definition  of  "qualified  handicapped 
person"  is  a  revised  version  of  the 
definition  appearing  in  the  section  504 
coordination  regulation  for  federally 
assisted  programs  (28  CFR  41.32). 

Paragraph  (1)  deviates  from  existing 
regulations  for  federally  assisted 
programs  because  of  intervening  court 
decisions.  It  defines  "qualified 
handicapped  person"  with  regard  to  any 
program  under  which  a  person  is 
required  to  perform  services  or  to 
achieve  a  level  of  accomplishment.  In 
such  programs  a  qualified  handicapped 
person  is  one  who  can  achieve  the 
purpose  of  the  program  without 
modifications  in  the  program  that  would 
result  in  a  fundamental  alteration  in  its 
nature.  This  definition  reflects  the 
decision  of  the  Supreme  Court  in 
Southeastern  Community  College  v. 
Davis.  442  U.S.  397  (1979).  In  that  case, 
the  Court  ruled  that  a  hearing-impaired 
applicant  to  a  nursing  school  was  not  a 
"qualified  handicapped  person"  because 
her  hearing  impairment  would  prevent 
her  from  participating  in  the  clinical 
training  portion  of  the  program.  The 
Court  found  that,  if  the  program  were 
modified  so  as  to  enable  the  respondent 
to  participate  (by  exempting  her  from 
the  clinical  training  requirements),  "she 
would  not  receive  even  a  rough 
equivalent  of  the  training  a  nursing 
program  normally  gives,"  Id.  at  4ia  It 
also  found  that  "the  purpose  of  [the] 
program  was  to  train  persons  who  could 
serve  the  nursing  profession  in  all 
customary  ways."  id  at  413,  and  that  the 
respondent  would  be  unable,  because  of 
her  hearing  impairment,  to  perform  some 
functions  expected  of  a  registered  nurse. 
It  therefore  concluded  that  the  school 
was  not  required  by  section  504  to  make 
such  modifications  as  would  result  in  "a 
fundamental  alteration  in  the  nature  of 
the  program."  Id.  at  410. 

We  have  incorporated  the  Court's 
language  in  the  definition  of  "qualified 
handicapped  person"  in  order  to  make 
clear  that  such  a  person  must  be  able  to 
participate  in  the  program  offered  by  the 
agency.  The  agency  is  required  to  make 
modifications  in  order  to  enable  a 
handicapped  applicant  to  participate, 
but  is  not  required  to  offer  a  program  of 
a  fundamentally  different  nature.  The 
test  is  whether,  with  appropriate 
modifications,  the  applicant  can  achieve 
the  purpose  of  the  program  offered;  not 
whether  the  applicant  could  benefit  or 
obtain  resuhs  from  some  other  program 
that  the  agency  does  not  offer.  Although 
the  revised  definition  allows  exclusion 
of  some  handicapped  people  from  some 


programs,  it  requires  that  a  handicapped 
person  who  is  capable  of  achieving  the 
purpose  of  the  program  must  be 
accommodated,  provided  that  the 
modifications  do  not  fundamentally 
alter  the  nature  of  the  program. 

The  agency  has  the  burden  of 
demonstrating  that  a  proposed 
modification  would  constitute  a 
fundamental  alteration  in  the  nature  of 
its  program  or  activity.  Furthermore,  in 
demonstrating  that  a  modification  would 
result  in  such  an  alteration,  the  agency 
must  follow  the  procedures  established 
in  §  6.150(a)  and  S  6,160(d].  which  are 
discussed  below,  for  demonstrating  that 
an  action  would  result  in  undue 
financial  and  administrative  burdens. 
That  is,  the  decision  must  be  made  by 
the  agency  head  in  writing  after 
consideration  of  all  resources  available 
for  the  program  or  activity  and  must  be 
accompanied  by  an  explanation  of  the 
reasons  for  the  decision.  If  the  agency 
head  determines  that  an  action  would 
result  in  a  fundamental  alteration,  the 
agency  must  consider  options  that 
would  enable  the  handicapped  person  to 
achieve  the  purpose  of  the  program  but 
would  not  result  in  such  an  alteration. 

For  programs  or  activities  that  do  not 
fall  under  the  first  paragraph,  paragraph 
(2)  adopts  the  existing  definition  of 
"qualified  handicapped  person"  with 
respect  to  services  (28  CFR  41.32(b))  m. 
the  coordination  regulation  for  programs 
receiving  Federal  financial  assistance. 
Under  this  definition  a  qualified 
handicapped  person  is  a  handicapped 
person  who  meet^  the  essential 
eligibility  requirements  for  participation 
in  the  program  or  activity. 

"Section  504."  This  definition  makes 
clear  that,  as  used  in  this  regulation, 
"section  504"  applies  only  to  programs 
or  activities  conducted  by  the  agency 
and  not  to  programs  or  activities  to 
which  it  provides  Federal  financial 
assistance. 

Section  6.110    Self-evaluation. 

The  agency  shall  conduct  a  self- 
evaluation  of  its  compliance  with 
section  504  within  one  year  of  the 
effective  date  of  this  regulation.  The 
process  shall  include  consultation  with 
interested  persons,  including 
consultation  with  handicapped  persons 
or  organizations  representing 
handicapped  persc-.is.  The  self- 
evaluation  requirement  is  present  in  the 
existing  section  504  coordination 
regulation  for  programs  or  activities 
receiving  Federal  financial  assistance. 
(28 CFR  41  JKbK2)) Experience  has 
demonstrated  the  self-evaluation 
process  to  be  a  valuable  means  of 
establishing  a  working  relationship  with 
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handicapped  persons  that  promotes 
both  effective  and  efficient 
implementation  of  section  504. 

Section  6.111    Notice. 

Section  6.111  requires  the  agency  to 
disseminate  sufficent  information  to 
employees,  applicants,  participants, 
beneficiaries,  and  other  interested 
persons  to  apprise  them  of  rights  and 
protections  afforded  by  section  504  and 
this  regulation.  Methods  of  providing 
this  information  include,  for  example, 
the  publication  of  information  in 
handbooks,  maunals,  and  pamphlets 
that  are  distributed  to  the  public  to 
describe  the  agency's  programs  and 
activities;  the  display  of  informative 
posters  in  service  centers  and  other 
public  places;  or  the  broadcast  of 
information  by  television  or  radio. 

Section  6.130    General  prohibitions 
against  discrimination. 

Section  6.130  is  an  adaptation  of  the 
corresponding  section  of  the  section  504 
coordination  regulation  for  programs  or 
activities  receiving  Federal  financial 
assistance  (28  CFR  41.51). 

Paragraph  (a)  restates  the 
nondiscrimination  mandate  of  section 
504.  The  remaining  paragraphs  in  §  6.130 
establish  the  general  principles  for 
analyzing  whether  any  particular  action 
of  the  agency  violates  this  mandate. 
These  principles  serve  as  the  analytical 
foundation  for  the  remaining  sections  of 
the  regulation.  Whenever  the  agency  has 
violated  a  provision  in  any  of  the 
subsequent  sections,  it  has  also  violated 
one  of  the  general  prohibitions  found  in 
§  6.130.  When  there  is  no  applicable 
subsequent  provision,  the  general 
prohibitions  stated  in  this  section  apply. 

Paragraph  (b)  prohibits  overt  denials 
of  equal  treatment  of  handicapped 
persons.  The  agency  may  not  refuse  to 
provide  a  handicapped  person  with  an 
equal  opportunity  to  participate  in  or 
benefit  from  its  program  simply  because 
the  person  is  handicapped.  Such 
blatantly  exclusionary  practices  often 
result  from  the  use  of  irrebuttable 
presumptions  that  absolutely  exclude 
certain  classes  of  disabled  persons  [e.g.. 
epileptics,  hearing-impaired  persons, 
persons  with  heart  ailments)  from 
participation  in  programs  or  activities 
without  regard  to  an  individual's  actual 
ability  to  participate.  Use  of  an 
irrebuttable  presumption  is  permissible 
only  when  in  all  cases  a  physical 
condition  by  its  very  nature  would 
prevent  an  individual  from  meeting  the 
essential  eligibility  requirements  for 
participation  in  the  activity  in  question. 
It  woud  be  permissible,  therefore,  to 
exclude  without  an  individual 
evaluation  all  persons  who  are  blind  in 


both  eyes  from  eligibility  for  a  license  to 
operate  a  commercial  vehicle  in 
interstate  commerce;  but  it  mav  not  be 
permissible  to  automatically  disqualify 
all  those  wo  are  blind  in  just  one  eye. 

Section  504,  however,  prohibits  more 
than  just  the  most  obvious  denials  of 
equal  treatment.  It  is  not  enough  to 
admit  persons  in  wheelchairs  to  a 
program  if  the  facilities  in  which  the 
program  is  conducted  are  inaccessible. 
Paragraph  (b)(l)(iii).  therefore,  requires 
that  the  opportunity  to  participate  or 
benefit  afforded  to  a  handicapped 
person  be  as  effective  as  that  afforded 
to  others.  The  later  sections  on  program 
accessibility  (§5  6.149-6.151)  and 
communications  (§  6.160)  are  specific 
applications  of  this  principle. 

Despite  the  mandate  of  paragraph  (d) 
that  the  agency  administer  its  programs 
and  activities  in  the  most  integrated 
setting  appropriate  to  the  needs  of 
qualified  handicapped  persons, 
paragraph  (b)(l)(iv).  in  conjunction  with 
paragraph  (d).  permits  the  agency  to 
develop  separate  or  different  aids, 
benefits,  or  services  when  necessary  to 
provide  handicapped  persons  with  an 
equal  opportunity  to  participate  in  or 
benefit  from  the  agency's  program  or 
activities.  Paragraph  (b)(l)(iv)  requires 
that  different  or  separate  aids,  benefits, 
or  services  be  provided  only  when 
necessary  to  ensure  that  the  aids, 
benefits,  or  services  are  as  effective  as 
those  provided  to  others.  Even  when 
separate  or  different  aids,  benefits,  or 
services  would  be  more  effective, 
paragraph  (b)(2)  provides  that  a 
qualified  handicapped  person  still  has 
the  right  to  choose  to  participate  in  the 
program  that  is  not  designed  to 
accommodate  handicapped  persons. 

Paragraph  (b)(l){v)  prohibits  the 
agency  from  denying  a  qualified 
handicapped  person  the  opportunity  to 
participate  as  a  member  of  a  planning  or 
advisory  board. 

Paragraph  (b){l)(vi)  prohibits  the 
agency  from  limiting  a  qualified 
handicapped  person  in  the  enjoyment  of 
any  right,  privilege,  advantage,  or 
opportunity  enjoyed  by  others  receiving 
any  aid.  benefit,  or  service. 

Paragraph  (b)(3)  prohibits  the  agency 
from  utilizing  criteria  or  methods  of 
administration  that  deny  handicapped 
persons  access  to  the  agency's  programs 
or  activities.  The  phrase  "criteria  or 
methods  of  administration"  refers  to 
official  written  agency  policies  and  the 
actual  practices  of  the  agency.  This 
paragraph  prohibits  both  blatantly 
exclusionary  policies  or  practices  and 
nonessential  policies  and  practices  that 
are  neutral  on  their  face,  but  deny 
handicapped  persons  an  effective 
opportunity  to  participate. 


Paragraph  (b)(4)  specifically  applies 
the  prohibition  enunciated  in 
§  6.130(b)(3)  to  the  process  of  selecting 
sites  for  construction  of  new  facilities  or 
existing  facilities  to  be  used  by  the 
agency.  Paragraph  (b)(4)  does  not  apply 
to  construction  of  additional  buildings  at 
an  existing  site. 

Paragraph  (b)(5)  prohibits  the  agency, 
in  the  selection  of  procurement 
contractors,  from  using  criteria  that 
subject  qualified  handicapped  persons 
to  discrimination  on  the  basis  of 
handicap. 

Paragraph  (c)  provides  that  programs 
conducted  pursuant  to  Federal  statute  or 
Executive  order  that  are  designed  to 
benefit  only  handicapped  persons  or  a 
given  class  of  handicapped  persons  may 
be  limited  to  those  handicapped 
persons. 

Section  6.140    Employment 

Section  6.140  prohibits  discrimination 
on  the  basis  of  handicap  in  employment 
by  Executive  agencies.  This  regulation  is 
in  accord  with  a  decision  of  the  Fifth 
Circuit  that  holds  that  despite  the 
resulting  overlap  of  coverage  with 
section  501  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  791).  Congress  intended 
section  504  to  cover  the  employment 
practices  of  Executive  agencies.  The 
court  also  held  that  in  order  to  give 
effect  to  both  section  504  and  section 
501.  the  administrative  procedures  of 
section  501  must  be  followed  in 
processing  section  504  complaints. 
Prewitt  V.  United  States  Postal  Service. 
662  F.2d  292  (5th  Cir.  1981).  Consistent 
with  that  decision,  this  section  provides 
that  the  standards,  requirements  and 
procedures  of  section  501  of  the 
Rehabilitation  Act,  as  established  in 
regulations  of  the  Equal  Employment 
Opportunity  Commission  (EEOC)  at  29 
CFR  Part  1613,  shall  be  those  applicable 
to  employment  in  federally  conducted 
programs  or  activities.  In  addition  to  this 
section,  §  6.170(b)  of  this  regulation 
specifies  that  the  agency  will  use  the 
existing  EEOC  procedures  to  resolve 
allegations  of  employment 
discrimination.  Responsibility  for       '^ 
coordinating  enforcement  of  Federal 
laws  prohibiting  discrimination  in 
employment  is  assigned  to  the  EEOC  by 
Executive  Order  12067  (43  FR  28967,  3 
CFR,  1978  Comp.,  p.  206).  Under  this 
authority,  the  EEOC  establishes 
government-wide  standards  on 
nondiscrimination  in  employment  on  the 
basis  of  handicap. 

Section  6.149    Program  accessibility: 
Discrimination  prohibited. 

Section  6.149  states  the  general 
nondiscrimination  principle  underlying 
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the  program  accessibility  requirements 
of  §§6.150  and  6.151. 

Section  8.150    Program  accessibility: 
Existing  facilities. 

This  regulation  adopts  the  program 
accessibility  concept  found  in  the 
existing  section  504  coordination 
regulation  for  programs  or  activities 
receiving  Federal  financial  assistance 
(28  CFR  41.56-41.58),  with  certain 
modifications.  Thus.  §  6.150  requires 
that  the  agency's  program  or  activity, 
when  viewed  in  its  entirety,  be  readily 
accessible  to  and  usable  by 
handicapped  persons.  The  regulation 
also  makes  clear  that  the  agency  is  not 
required  to  make  each  of  its  existing 
facilities  accessible  {§  6.150(a)(1)). 
However,  §  6.150,  unlike  28  CFR  41.56- 
57,  places  explicit  limits  on  the  agency's 
obligation  to  ensure  program 
accessibility  (§6.150(a)(2)). 

Paragraph  (a)(2)  generally  codifies 
recent  case  law  that  defines  the  scope  of 
the  agency's  obligation  to  ensure 
prograim  accessibility.  This  paragraph 
provides  that  in  meeting  the  program 
accessibility  requirement  the  agency  is 
not  required  to  take  any  action  that 
would  result  in  a  fundamental  alteration 
in  the  natiu^  of  its  program  or  activity  or 
in  undue  financial  and  administrative 
burdens.  A  similar  limitation  is  provided 
in  §  6.160(d).  This  provisioi  is  based  on 
the  Supreme  Court's  holding  in 
Southeastern  Community  College  v. 
Davis.  442  U.S.  397  (1979).  that  section 
504  does  not  require  program 
modifications  that  result  in  a 
fundamental  alteration  in  the  nature  of  a 
program,  and  on  the  Court's  statement 
that  section  504  does  not  require 
modifications  that  would  result  in 
"undue  Bnancial  and  administrative 
burdens."  442  U.S.  at  412.  Since  Davis, 
circuit  courts  have  applied  this 
limitation  on  a  showing  that  only  one  of 
the  two  "undue  burdens"  would  be 
created  as  a  result  of  the  modification 
sought  to  be  imposed  under  section  504. 
See.  e^.,  Dopico  v.  Goldschmidt.  687 
F.2d  644.  (2d  Cir.  1982);  American  Public 
Transit  Association  v.  Lewis  (APTA). 
655  F.2d  1272  (D.Q  Cir.  1961).  Thus,  in 
APTA  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  applied  the  Davis  language  and 
invalidated  the  section  504  regulations 
of  the  Department  of  Transportation 
(DOT).  The  court  in  APTA  noted  "that  at 
some  point  a  transit  system's  refusal  to 
take  modest,  affirmative  steps  to 
accommodate  handicapped  persons 
might  well  violate  section  504,  but 
DOTs  rules  do  not  mandate  only 
modest  expenditures.  The  regulations 
require  extensive  modifications  of 
existing  systems  and  impose  extremely 


heavy  financial  burdens  on  local  transit 
authorities."'  655  F.2d  at  127a 

The  inclusion  of  paragraph  (a)(2)  is  an 
effort  to  conform  the  agency's  regulation 
implementing  section  504  to  the  Supreme 
Court's  interpretation  of  the  statute  in 
Davis  as  well  as  to  the  decisions  of 
lower  courts  following  the  Davis 
opinion.  This  paragraph  acknowledges, 
in  light  of  recent  case  law,  that  in  some 
situations,  certam  accommodations  for  a 
handicapped  person  may  so  alter  an 
agency's  program  or  activity,  or  entail 
such  extensive  costs  and  administrative 
burdens  that  the  refusal  to  undertake 
the  accommodations  is  not 
discriminatory.  The  failure  to  include 
such  a  provi.sion  could  lead  to  judicial 
invalidation  of  the  regulation  or  reversal 
of  a  particular  enforcement  action  taken 
pursuant  to  the  regulation. 

This  paragraph,  however,  does  not 
establish  an  absolute  defense:  it  does 
not  relieve  the  agency  of  all  obligations 
to  handicapped  persons.  Although  the 
agency  is  not  required  to  take  actions 
that  would  result  in  a  fundamental 
alteration  in  the  nature  of  a  program  or 
activity  or  in  undue  financial  and 
administrative  burdens,  it  nevertheless 
must  take  any  other  steps  necessary  to 
ensure  that  handicapped  persons 
receive  the  benefits  and  services  of  the 
federally  conducted  program  or  activity. 

It  is  our  view  that  compliance  with 
§  6.150(a)  would  in  most  cases  not  result 
in  undue  financial  and  administrative 
burdens  on  the  agency.  In  determining 
whether  financial  and  administrative 
burdens  are  undue,  all  agency  resources 
available  for  use  in  the  funding  and 
operation  of  the  conducted  program  or 
activity  should  be  considered.  The 
burden  of  proving  that  compliance  with 
§  6.150(a)  would  fundamentally  alter  the 
nature  of  a  program  of  activity  or  would 
result  in  undue  financial  and 
administrative  burdens  rests  with  the 
agency.  The  decision  that  compliance 
would  result  in  such  alteration  or 
burdens  must  be  made  by  the  agency 
head  and  must  be  accompanied  by  a 
written  statement  of  the  reasons  for 
reaching  that  conclusion.  Any  person 
who  believes  that  he  or  she  or  any 
specific  class  of  persons  has  been 
injured  by  the  agency  head's  decision  or 
failure  to  make  a  decision  may  file  a 
complaint  under  the  compliance 
procedures  established  in  §  6.170. 

Paragraph  (b)  sets  forth  a  number  of 
means  by  which  program  accessibility 
may  be  achieved,  including  redfis>gn  of 
equipment,  reassignment  of  services  to 
accessible  buildings,  and  provision  of 
aides.  In  choosing  anwng  methods,  the 
agency  shall  give  priority  consideration 
to  those  that  will  be  consistent  with 


provision  of  services  in  the  most 
integrated  setting  appropriate  to  the 
needs  of  handicapped  persons. 
Structural  changes  in  existing  facilities 
are  required  only  when  there  is  no  other 
feasible  way  to  make  the  agency's 
program  accessible.  The  agency  may 
comply  with  the  program  accessibility 
requirement  by  delivering  services  at 
alternate  accessible  sites  or  making 
home  visits  as  appropriate. 

Paragraphs  (c)  and  (d)  establish  time 
periods  for  complying  with  the  program 
accessibility  requirement.  As  currently 
required  for  federally  assisted  programs 
by  28  CFR  41.57(b),  the  agency  must 
make  any  necessary  structural  change  in 
facilities  as  soon  as  practicable,  but  in 
no  event  later  than  three  years  after  the 
effective  date  of  this  regulation.  Where 
structural  modifications  are  required,  a 
transition  plan  shall  be  developed 
within  six  months  of  the  effective  date 
of  this  regulation.  Aside  from  structural 
changes,  all  other  necessary  steps  to 
achieve  compliance  shall  be  taken 
within  sixty  days. 

Section  6.151    Program  accessibility: 
New  construction  and  alterations. 

Overlapping  coverage  exists  with 
respect  to  new  construction  under 
section  504.  section  502  of  the 
Rehabilitation  Act  of  1973,  as  amended 
(29  U.S.C.  792).  and  the  Architectural 
Barriers  Act  of  1968.  as  amended  (42 
U.S.C.  4151^157).  Section  6.151  provides 
that  those  buildings  that  are  constructed 
or  altered  by.  on  behalf  of.  or  for  the  use 
of  the  agency  shall  be  designed, 
constructed,  or  altered  to  be  readily 
accessible  to  and  usable  by 
handicapped  persons  in  accordance 
with  41  CFR  101-19.600  to  101-19.607. 
This  standard  was  promulgated 
pursuant  to  the  Architectural  Barriers 
Act  of  1968.  as  amended  (42  U.&C.  4151- 
4157).  We  believe  that  it  is  appropriate 
to  adopt  the  existing  Architectural 
Barriers  Act  standard  for  section  504 
compliance  because  new  and  altered 
buildings  subject  to  this  regulation  are 
also  subject  to  the  Architectural  Barriers 
Act  and  because  adoption  of  the 
standard  will  avoid  duplicative  and 
possibly  inconsistent  standards. 

Existing  buildings  leased  by  the 
agency  after  the  effective  date  of  this 
regulation  are  not  required  to  meet  the 
new  construction  standard.  They  are 
subject,  however,  to  the  requirements  of 
§  6.150. 

Section  6.160    Communications. 

Section  6.160  requires  the  agency  to 
take  appropriate  steps  to  ensure 
effective  communication  with  personnel 
of  other  Federal  entities,  applicants. 
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participants,  and  members  of  the  public. 
These  steps  shall  include  procedures  for 
determining  when  auxiliary  aids  are 
necessary  under  {  6.ieo{a](l)  to  afford  a 
handicapped  person  an  equal 
opportunity  to  participate  in,  and  to 
enjoy  the  benefits  of  the  agency's 
program  or  activity.  They  shall  also 
include  an  opportunity  for  handicapped 
persons  to  request  the  auxiliary  aids  of 
their  choice.  This  expressed  choice  shall 
be  given  primary  consideration  by  the 
agency  (§  6.160(a)(l)(i)).  The  agency 
shall  honor  the  choice  unless  it  can 
demonstrate  that  another  effective 
means  of  communication  exists  or  that 
use  of  the  means  chosen  would  not  be 
required  under  §  6.160(d).  That 
paragraph  limits  the  obligation  of  the 
agency  to  ensure  effective 
communication  in  accordance  with 
Davis  and  that  circuit  court  opinions 
interpreting  it  (see  supra  preamble 
§  6.150(a)(l)(2)).  Unless  not  required  by 
S  6.160(d),  the  agency  shall  provide 
auxiliary  aids  at  no  cost  to  the 
handicapped  person. 

It  is  our  view  that  compliance  with 
S  6.160  would  in  most  cases  not  result  in 
undue  financial  and  administrative 
burdens  on  the  agency,  in  determining 
whether  financial  and  administrative 
burdens  are  undue,  all  agency  resources 
available  for  use  in  the  funding  and 
operation  of  the  conducted  program  or 
activity  should  be  considered.  The 
burden  of  proving  that  compliance  with 
S  6.160  would  fundamentally  alter  the 
nature  of  a  program  or  activity  or  would 
result  in  undue  financial  and 
administrative  burdens  rests  with  the 
agency.  The  decision  that  compliance 
would  result  in  such  alteration  or 
burdens  must  be  made  by  the  agency 
head  and  must  be  accompanied  by  a 
written  statement  of  the  reasons  for 
reaching  that  conclusion.  Any  person 
who  believes  that  he  or  she  or  any 
specific  class  of  persons  has  been 
injured  by  the  agency  head's  decision  or 
failure  to  make  a  decision  may  file  a 
complaint  under  the  compliance 
procedures  established  in  §  6.170. 

In  some  circumstances,  a  notepad  and 
written  materials  may  be  sufficient  to 
permit  effective  communication  with  a 
hearing-impaired  person.  In  many 
circumstances,  however,  they  may  not 
be,  particularly  when  the  information 
being  communicated  is  complex  or 
exchanged  for  a  lengthy  period  of  time 
[e.g.,  a  meeting)  or  where  the  hearing- 
impaired  apphcant  or  participant  is  not 
skilled  in  spoken  or  written  language. 
Then,  a  sign  language  interpreter  may  be 
appropriate.  For  vision-impaired 
persons,  effective  communication  might 
be  achieved  by  several  means,  including 


readers  and  audio  recordings.  In 
general,  the  agency  intends  to  make 
clear  to  the  public  (1)  the 
communications  services  it  offers  to 
afford  handicapped  persons  an  equal 
opportunity  to  participate  in  or  to 
benefit  from  its  programs  or  activities, 

(2)  the  opportunity  to  request  a 
particular  mode  of  communication,  and 

(3)  the  agency's  preferences  regarding 
auxiliary  aids  if  it  can  demonstrate  that 
several  different  modes  are  effective. 

The  agency  shall  ensure  effective 
communication  with  vision-impaired 
and  hearing-impaired  persons  involved 
in  hearings  conducted  by  the  agency. 
Auxiliary  aids  must  be  afforded  where 
necessary  to  ensure  effective 
communication  at  the  proceedings.  If 
sign  language  interpreters  are  necessary, 
the  agency  may  require  that  it  be  given 
reasonable  notice  prior  to  the 
proceeding  of  the  need  for  an 
interpreter.  Moreover,  the  agency  need 
not  provide  individually  prescribed 
devices,  readers  for  personal  use  or 
study,  or  other  devices  of  a  personal 
nature.  (§  6.160(a)(l)(ii)).  For  example, 
the  agency  need  not  provide  eyeglasses 
or  hearing  aids  to  applicants  or 
participants  in  its  programs.  Similarly 
the  reguladon  does  not  require  the 
Commission  to  provide  wheelchairs  to 
persons  with  mobility  impairments. 

Paragraph  (b)  requires  the  agency  to 
provide  information  to  handicapped 
persons  concerning  accessible  services, 
activities,  and  facilities.  Paragraph  (c) 
requires  the  agency  to  provide  signs  at 
inaccessible  facilities  that  direct  users  to 
locations  with  information  about 
accessible  facilities. 

Section  6. 1 70    Compliance  procedures. 

Paragraph  (a)  specifies  that 
paragraphs  (1)  through  (1)  of  this  section 
establish  the  procedures  for  processing 
complaints  other  than  employment 
complaints.  Paragraph  (b)  provides  that 
the  agency  will  process  employment 
complaints  according  to  procedures 
established  in  existing  regulations  of  the 
EEOC  (20  CFR  Part  1613)  pursuant  to 
section  501  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  791). 

The  agency  is  required  to  accept  and 
investigate  all  complete  complaints 
(§  6.170(d)).  If  it  determines  that  it  does 
not  have  jurisdiction  over  a  complaint,  it 
shall  promptly  notify  the  complainant 
and  make  reasonable  efforts  to  refer  the 
complaint  to  the  appropriate  entity  of 
the  Federal  government  (§  6.170(e)). 

Paragraph  (f)  requires  the  agency  to 
notify  the  Architectural  and 
Transportation  Barriers  Compliance 
Board  upon  receipt  of  a  complaint 
alleging  that  a  building  or  facility 
subject  to  the  Architectural  Barriers  Act 


or  section  502  was  designed, 
constructed,  or  altered  in  a  manner  tfiat 
does  not  provide  ready  access  to  and 
use  by  handicapped  persons. 

Paragraph  (g)  requires  the  agency  to 
provide  to  the  complainant,  in  writing, 
Hndings  of  fact  and  conclusions  of  law, 
the  relief  granted  if  noncompliance  is 
found,  and  notice  of  the  right  to  appeal 
(S  6.170(g)).  One  appeal  within  the 
agency  shall  be  provided  (S  170(i)).  The 
appeal  will  not  be  heard  by  the  same 
person  who  made  the  initial 
determination  of  compliance  or 
noncompliance  (5  17oi[i)). 

Paragraph  (1)  permits  the  agency  to 
delegate  its  authority  for  investigating 
complaints  to  other  Federal  agencies. 
However,  the  statutory  obligation  of  the 
agency  to  make  a  final  determination  of 
compliance  or  noncompliance  may  not 
be  delegated. 

List  of  Subjects  in  16  CFR  Part  • 

Blind.  Civil  rights.  Deaf,  Disabled. 
Discrimination  against  handicapped. 
Equal  employment  opportimity.  Federal 
buildings  and  facilities,  Handicapped, 
Nondiscrimination,  Physically 
handicapped. 

For  the  reasons  set  forth  in  the 
preamble.  Chapter  I  of  Tide  16  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

A  new  Part  6  is  added  to  read  as 
follows: 

PART  6-€NF0RCEyENT  OF 
NONDISCRIIMNATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
FEDERAL  TRADE  COMMISSION 

Cju* 

6.101  Purpose 

6.102  Applicayon 

6.103  Definitions 
6.104-6.109     (Reserved] 

6.110  Self-evaluation 

6.111  Notice 
6.112-6.129    [Reserved) 

6.130    General  Prohibitioiu  against 

discrimination 
6.131-6.139    [Reserved) 
6.140    Employment 
6.141-6.148    [Reserved) 

6.149  Program  accessibility:  Discrimination 
prohibited. 

6.150  Program  accessibility:  Existing 
facilities 

6.151  Program  accessibility:  New 
construction  and  alterations 

6.152-^.159  [Reserved) 
6.160  Communicatioos 
6.161-6.168    (Resenred) 

6.170    Compliance  procedures 
6.171—6.999    (Resenred) 
Authority:  29  U.S.C  79«. 
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§6.101    Puipose. 

This  part  effectuates  section  119  of  the 
Rehabihtation.  Comprehensive  Services, 
and  Developmental  Disabilities 
Amendments  of  1978.  which  amended 
section  504  of  the  Rehabilitation  Act  of 
1973  to  prohibit  discrimination  on  the 
basis  of  handicap  in  programs  or 
activities  conducted  by  Executive 
agencies  or  the  United  States  Postal 
Service.  The  agency  intends  to  comply 
fully  with  section  504  insofar  as 
compliance  is  within  the  agency's 
authority  and  does  not  interfere  with  the 
agency's  law  enforcement 
responsibilities  in  a  manner  not 
intended  by  section  504. 

S  6.102    Apptjcatioa 

This  part  applies  to  all  programs  or 
activities  conducted  by  the  agency. 

§6.103    Definitions. 

For  purposes  of  this  part,  the  term— 

"Agency"  means  the  Federal  Trade 
Commission. 

"Assistant  Attorney  General"  means 
the  Assistant  Attorney  General.  Civil 
Rights  Division.  United  States 
Department  of  Justice. 

"Auxiliary  aids"  mean  services  or 
devices  that  enable  persons  with 
impaired  sensory,  manual,  or  speaking 
skills  to  have  an  equal  opportunity  to 
participate  in,  and  to  enjoy  the  benefits 
of  programs  or  activities  conducted  by 
the  agency.  For  example,  auxiliary  aids 
useful  for  persons  with  impaired  vision 
include  readers.  Brailled  materials, 
audio  recordings,  telecon^r>iunioation 
devices  and  other  similar  services  and 
devices.  Auxiliary  aids  useful  for 
persons  with  impaired  hearing  include 
telephone  handset  amplifiers, 
telephones  compatible  with  hearing 
aids,  telecommunication  devices  for 
deaf  persons  (TDD's).  interpreters, 
notetakers,  written  materials,  and  other 
similar  services  and  devices. 

"Complete  complaint"  means  a 
written  statement  that  contains  the 
complainant's  name  and  address  and 
describes  the  agency's  alleged 
discriminatory  action  in  sufficient  detail 
to  inform  the  agency  of  the  nature  and 
date  of  the  alleged  violation  of  section 
504.  It  shall  be  signed  by  the 
complainant  or  by  someone  authorized 
to  do  so  on  his  or  her  behalf. 

"Facility"means  all  or  any  portion  of 
buildings,  structures,  equipment,  roads, 
walks,  parking  lots,  rolling  stock  or 
other  conveyances,  or  other  real  or 
personal  property. 

"Handicapped  person"  means  any 
person  who  has  a  physical  or  mental 
impairment  that  substantially  limits  one 
or  more  major  life  activities,  has  a 
record  of  such  an  impairment,  or  is 


regarded  as  having  such  an  impairment. 
As  used  in  this  definition,  the  phrase: 

(1)  "Physical  or  mental  impairment" 
includes — 

(i)  Any  physiological  disorder  or 
condition,  cosmetic  disfigurement,  or 
anatomical  loss  affecting  one  or  more  of 
the  following  body  systems: 
Neurological-  musculoskeletal;  special 
sense  organs;  respiratory,  including 
speech  organs;  cardiovascular; 
reproductive;  digestive;  genitourinary; 
hemic  and  lymphatic;  skin;  and 
endocrine;  or 

(ii)  Any  mental  or  psychological 
disorder,  such  as  mental  retardation, 
organic  brain  syndrome,  emotional  or 
mental  illness,  and  specific  learning 
disabilities.  Ther  term  "physical  or 
mental  impairment"  includes,  but  is  not 
limited  to,  such  diseases  and  conditions 
as  orthopedic,  visual,  speech,  and 
hearing  impairments,  cerebral  palsy, 
epilepsy,  muscular,  dystrophy,  multiple 
sclerosis,  cancer,  heart  disease, 
diabetes,  mental  retardation,  emotional 
illness,  and  drug  addition  and 
alcoholism. 

(2)  "Major  life  activities"  include 
functions  such  as  caring  for  one's  self, 
performing  manual  tasks,  walking, 
seeing,  hearing,  speaking,  breathing, 
learning,  and  working. 

(3)  "Has  a  record  of  such  an 
impairment"  means  has  a  history  of.  or 
has  been  misclassified  as  having,  a 
mental  or  physical  impairment  that 
substantially  limits  one  or  more  major 
life  activities. 

(4)  "Is  regarded  as  having  an 
impairment"  means — 

(i)  Has  a  physical  or  mental 
impairment  that  does  not  substantially 
limit  major  life  activities  but  is  treated 
by  the  agency  as  constituting  such  a 
limitation; 

"  (ii)  Has  a  physical  or  mental 
impairment  that  substantially  limits 
major  life  activities  only  as  a  result  of 
the  attitudes  of  others  toward  such 
impairment;  or 

(iii)  Has  none  of  the  impairments 
defined  in  subparagraph  (1)  of  this 
definition  but  is  treated  by  the  agency 
as  having  such  an  impairment. 

"Qualified  handicapped  person" 
means — 

(1)  With  respect  to  any  agency 
program  or  activity  under  which  a 
person  is  required  to  perform  services  or 
to  achieve  a  level  of  accomplishment,  a 
handicapped  person  who  meets  the 
essential  eligibility  requirements  and 
who  can  achieve  the  purpose  of  the 
program  or  activity  without 
modifications  in  the  program  or  activity 
that  the  agency  can  demonstrate  would 
result  in  a  fundamental  alteration  in  its 
nature;  and 


(2)  With  respect  to  any  other  program 
or  activity,  a  handicapped  person  who 
meets  the  essential  eligibility 
requirements  for  participation  in.  or 
receipt  of  benefits  from,  that  program  or 
activity. 

"Section  504"  means  section  504  of  the 
Rehabilitation  Act  of  1973  (Pub.  L  93- 
112.  87  Stat.  394  (29  U.S.C.  794)).  as 
amended  by  the  Rehabilitation  Act 
Amendments  of  1974  (Pub.  L  93-516,  68 
Stat.  1617).  and  the  Rehabilitation. 
Comprehensive  Services,  and 
Developmental  Disabilities 
Amendments  of  1978  (Pub.  L  95-602.  92 
Stat.  2955).  As  used  in  this  part,  section 
504  applies  only  to  programs  or 
activities  conducted  by  Executive 
agencies  and  not  to  federally  assisted 
programs. 

§6.110    Self-«valution. 

(a)  The  agency  shall,  within  one  year 
of  the  effective  date  of  this  part, 
evaluate  its  current  policies  and 
practices,  and  the  effects  thereof,  that 
do  not  or  may  not  meet  the  requirements 
of  this  part.  and.  to  the  extent 
modification  of  any  such  policies  and 
practices  is  required,  the  agency  shall 
proceed  to  make  the  necessary 
modifications. 

(b)  The  agency  shall  provide  an 
opportunity  to  interested  persons, 
including  handicapped  persons  or 
organizations  representing  handicapped 
persons,  to  participate  in  the  self- 
evaluation  process  by  submitting 
comments  (both  oral  and  written). 

(c)  The  agency  shall,  for  at  least  three 
years  following  completion  of  the 
evaluation  required  under  paragraph  (a) 
of  this  section,  maintain  on  file  and 
make  available  for  public  inspection: 

(1)  A  description  of  areas  examined 
and  any  problems  identified,  and 

(2)  A  description  of  any  modifications 
n)ade. 

I 
§6.111    Notice. 

The  agency  shall  make  available  to 
employees,  applicants,  participants, 
beneficiaries,  and  other  interested 
persons  such  information  regarding  the 
provisions  of  this  part  and  its 
applicability  to  the  programs  or 
activities  conducted  by  the  agency,  and 
make  such  information  available  to 
them  in  such  manner  as  the  agency  head 
finds  necessary  to  apprise  such  persons 
of  the  protections  against  discrimination 
assured  to  them  by  section  504  and  this 
regulation. 
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§6.112-6.129    [Reserved] 

§  6.130    General  prohibitions  against 
discrimination. 

(a)  No  qualifled  handicapped  person 
shall,  on  the  basis  of  handicap,  be 
excluded  from  participation  in,  be 
denied  the  benefits  of.  or  otherwise  be 
subjected  to  discrimination  under  any 
program  or  activity  conducted  by  the 
agency. 

{b)(l)  The  agency,  in  providing  any 
aid,  benefit,  or  service,  may  not,  directly 
or  through  contractual,  licensing,  or 
other  arrangements,  on  the  basis  of 
handicap — 

(i)  Deny  a  qualified  handicapped 
person  the  opportunity  to  participate  in 
or  benefit  from  the  aid,  benefit,  or 
service; 

(ii]  Afford  a  qualified  handicapped 
person  an  opportunity  to  participate  in 
or  benefit  from  the  aid.  benefit,  or 
service  that  is  not  equal  to  that  afforded 
others; 

(iii)  Provide  a  qualified  handicapped 
person  with  an  aid.  benefit,  or  service 
that  is  not  as  effective  in  affording  equal 
opportunity  to  obtain  the  same  result,  to 
gain  the  same  benefit,  or  to  reach  the 
same  level  of  achievement  as  that 
provided  to  others; 

(iv)  Provide  different  or  separate  aid, 
benefits,  or  services  to  handicapped 
persons  or  to  any  class  of  handicapped 
persons  than  is  provided  to  others 
unless  such  action  is  necessary  to 
provide  qualified  handicapped  persons 
with  aid,  benefits,  or  services  that  are  as 
effective  as  those  provided  to  others; 

(v)  Deny  a  qualified  handicapped 
person  the  opportunity  to  participate  as 
a  member  of  planning  or  advisory 
boards;  or 

(vi)  Otherwise  limit  a  qualified 
handicapped  person  in  the  enjoyment  of 
any  right,  privilege,  advantage,  or 
opportunity  enjoyed  by  others  receiving 
the  aid,  benefit,  or  service. 

(2)  The  agency  may  not  deny  a 
qualified  handicapped  person  the 
opportunity  to  participate  in  programs  or 
activities  that  are  not  separate  or 
different,  despite  the  existence  of 
permissibly  separate  or  different 
programs  or  activities. 

(3)  The  agency  may  not,  directly  or 
through  contractual  or  other 
arrangements,  utilize  criteria  or  methods 
of  administration  the  purpose  or  effect 
of  which  would — 

(i]  Subject  qualified  handicapped 
persons  to  discrimination  on  the  basis  of 
handicap;  or 

(ii)  Defeat  or  substantially  impair 
accomplishment  of  the  objectives  of  a 
program  or  activity  with  respect  to 
handicapped  persons. 

(4)  The  agency  may  not,  in 
determining  the  site  or  location  of  a 


facility,  make  selections  of  which  the 
purpose  or  effect  would — 

(i)  Exclude  handicapped  persons  from, 
deny  them  the  benefits  of.  or  otherwise 
subject  them  to  discrimination  under 
any  program  or  activity  conducted  by 
the  agency;  or 

(ii)  Defeat  or  substantially  impair  the 
accomplishment  of  the  objectives  of  a 
program  or  activity  with  respect  to 
handicapped  persons. 

(5)  The  agency,  in  the  selection  of 
procurement  contractors,  may  not  use 
criteria  that  subject  qualified 
handicapped  persons  to  discrimination 
on  the  basis  of  handicap. 

(c)  The  exclusion  of  nonhandicapped 
persons  from  the  benefits  of  a  program 
limited  by  Federal  statute  or  Executive 
order  to  handicapped  persons  or  the 
exclusion  of  a  specific  class  of 
handicapped  persons  from  a  program 
limited  by  Federal  statute  or  Executive 
order  to  a  different  class  of  handicapped 
persons  is  not  prohibited  by  this  part. 

(d)  The  agency  shall  administer 
programs  and  activities  in  the  most 
integrated  setting  appropriate  to  the 
needs  of  qualified  handicapped  persons. 

{6.131-6.139    [Reserved] 
S6.140    Employment 

No  qualified  handicapped  person 
shall,  on  the  basis  of  handicap,  be 
subjected  to  discrimination  in 
employment  under  any  program  or 
activity  conducted  by  the  agency.  The 
definitions,  requirements  and 
procedures  of  section  501  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
791),  as  established  by  the  Equal 
Employment  Opportunity  Commission  in 
29  CFR  Part  1613.  shall  apply  to 
employment  in  federally  conducted 
programs  or  activities. 

§6.141-148    [Reserved] 

§  6. 1 49    Program  accessibility: 
Discrimination  proliiblted 

Except  as  otherwise  provided  in 
§§6.150,  no  qualified  handicapped 
person  shall,  because  the  agency's 
facilities  are  inaccessible  to  or  unstable 
by  handicapped  persons,  be  denied  the 
benefits  of,  be  excluded  from 
participation  in,  or  otherwise  be 
subjected  to  discrimination  under  any 
program  or  activity  conducted  by  the 
agency. 

§  6. 1 50    Program  accessibility:  Existing 
facilities. 

(a)  General.  The  agency  shall  operate 
each  program  or  activity  so  that  the 
program  or  activity,  when  viewed  in  its 
entirety,  is  readily  accessible  to  and 
usable  by  handicapped  persons.  This 
paragraph  does  not — 

(1)  Necessarily  require  the  agency  to 
make  each  of  its  existing  facilities 
accessible  to  and  usable  by 


handicapped  persons,  or 

(2)  Require  the  agency  to  take  any 
action  that  it  can  demonstrate  would 
result  in  a  fundamental  alteration  in  the 
nature  of  a  program  or  activity  or  in 
undue  financial  and  administrative 
burdens.  In  those  circumstances  where 
agency  personnel  believe  that  the 
proposed  action  would  fundamentally 
alter  the  program  or  activity  or  would 
result  in  undue  financial  and 
administrative  burdens,  the  agency  has 
the  burden  of  proving  that  compliance 
with  §  6.150(a)  would  result  in  such 
alteration  or  burdens.  The  decision  that 
compliance  would  result  in  such 
alteration  or  burdens  must  be  made  by 
the  agency  head  after  considering  all 
agency  resources  available  for  use  in  the 
funding  and  operation  of  the  conducted 
program  or  activity,  and  must  be 
accompanied  by  a  written  statement  of 
the  reasons  for  reaching  that  conclusion. 
If  an  action  would  result  in  such  an 
alteration  or  such  burdens,  the  agency 
shall  take  any  other  action  that  would 
not  result  in  such  an  alteration  or  such 
burdens,  but  would,  nevertheless, 
ensure  that  handicapped  persons 
receive  the  benefits  and  services  of  the 
program  or  activity. 

(b)  Methods.  The  agency  may  comply 
with  the  requirements  of  this  section 
through  such  means  as  redesign  of 
equipment,  reassignment  of  services  to 
accessible  buildings,  assignment  of 
aides  to  beneficiaries,  home  visits, 
delivery  of  services  at  alternate 
accessible  sites,  alteration  of  existing 
facilities  and  construction  of  new 
facilities,  use  of  accessible  rolling  stock, 
or  any  methods  that  result  in  making  its 
programs  or  activities  readily  accessible 
to  and  usable  by  haiidicapped  persons. 
The  agency  is  not  require  to  make 
structural  changes  in  existing  facilities 
where  other  methods  are  effective  in 
achieving  compliance  with  this  section. 
The  agency,  in  making  alterations  to 
existing  buildings,  shall  meet 
accessibility  requirements  to  the  extent 
compelled  by  the  Architectural  Barriers 
Act  of  1968,  as  amended  (42  U.S.C.  4151- 
4157)  and  any  regulations  implementing 
it.  In  choosing  among  available  methods 
for  meeting  the  requirements  of  this 
section,  the  agency  shall  give  priority  to 
those  methods  that  offer  programs  and 
activities  to  qualified  handicapped 
persons  in  the  most  integrated  setting 
appropriate. 

(c)  Time  period  for  compliance.  The 
agency  shall  comply  with  the  obligations 
established  under  this  section  within 
sixty  days  of  the  effective  date  of  this 
part  except  tht  where  structural  changes 
in  facilities  are  undertaken,  such 
changes  shall  be  made  within  three 
years  of  the  effective  date  of  this  part. 
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but  in  any  event  as  expeditiously  as 
possible. 

(d)  Transition  plan.  In  the  event  that 
structural  changes  to  facilities  will  be 
undertaken  to  achieve  program 
accessibility,  the  agency  shall  develop, 
within  six  months  of  the  effective  date 
of  this  part  a  transition  plan  setting 
forth  the  steps  necessary  to  complete 
such  changes.  The  plan  shall  be 
developed  with  the  assistance  of 
interested  persons,  including 
handicapped  persons  or  organizations 
representing  handicapped  persons.  A 
copy  of  the  transition  plan  shall  be 
made  available  for  public  inspection. 
The  plan  shall,  at  a  minimum — 

(1)  Identify  physical  obstacles  in  the 
agency's  facilities  that  limit  the 
accessibility  of  its  programs  or  activities 
to  handicapped  persons; 

(2)  Describe  in  detail  the  methods  that 
will  be  used  to  make  the  facilities 
accessible: 

(3)  Specify  the  schedule  for  taking  the 
steps  necessary  to  achieve  compliance 
with  this  section  and.  if  the  time  period 
of  the  transition  plan  is  longer  than  one 
year,  identify  steps  that  will  be  taken 
during  each  year  of  the  transition 
period: 

(4)  Indicate  the  official  responsible  for 
implementation  of  the  plan;  and 

(5)  Identify  the  persons  or  groups  with 
whose  assistance  the  plan  was 
prepared. 

§<-151    Program  accessibility:  New 
constf  ucUon  and  alterations. 

Each  building  or  part  of  a  building 
that  is  constructed  or  altered  by.  on 
behalf  of.  or  for  the  use  of  the  agency 
shall  be  designed,  constructed,  or 
altered  so  as  to  be  readily  accessible  to 
and  usable  by  handicapped  persons. 
The  dennitions.  requirements,  and 
standards  of  the  Architectural  Barriers 
Act  (42  US.C.  4151-4157).  as  established 
in  41  CFR  101-19.600  to  101-19.607. 
apply  to  buildings  covered  by  this 
section. 

56.152-6.159    lReserv«ll 

§6.160    Communications 

(a)  The  agency  shall  take  appropriate 
steps  to  ensure  effective  communication 
with  applicants,  participants,  personnel 
of  other  Federal  entities,  and  members 
of  the  public. 

(1)  The  agency  shall  furnish 
appropriate  auxiliary  aids  where 
necessary  to  afford  a  handicapped 
person  an  equal  opportunity  to 
participate  in.  and  enjoy  the  benefits  of. 
a  program  or  activity  conducted  by  the 
agency. 

(i)  In  determining  what  type  of 
auxiliary  aid  is  necessary,  the  agency 


shall  give  primary  consideration  to  the 
requests  of  the  handicapped  person. 

(ii)  The  agency  need  not  provide 
individually  prescribed  devices,  readers 
for  personal  use  or  study,  or  other 
devices  of  a  personal  nature. 

(2)  Where  the  agency  communicates 
with  applicants  and  beneficiaries  by 
telephone,  telecommunications  devices 
for  deaf  persons  (TDD's).  or  equally 
effective  telecommunication  systems 
shall  be  used. 

(b)  The  agency  shall  ensure  that 
interested  persons,  including  persons 
with  impaired  vision  or  hearing,  can 
obtain  information  as  to  the  existence 
and  location  of  accessible  services, 
activities,  and  facilities. 

(c)  The  agency  shall  provide  signs  at  a 
primary  entrance  to  each  of  its 
inaccessible  facilities,  directing  users  to 
a  location  at  which  they  can  obtain 
information  about  accessible  facilities. 
The  international  symbol  for 
accessibility  shall  be  used  at  each 
primary  entrance  of  an  accessible 
facility. 

(d)  This  section  does  not  require  the 
agency  to  take  any  action  that  it  can 
demonstrate  would  result  in  a 
fundamental  alteration  in  the  nature  of  a 
program  of  activity,  or  in  undue 
financial  and  administrative  burdens.  In 
those  circumstances  where  agency 
personnel  believe  that  the  proposed 
action  would  fundamentally  alter  the 
program  or  activity  or  would  result  in 
undue  financial  and  administrative 
burdens,  the  agency  has  the  burden  of 
proving  that  compliance  with  5  6.180 
would  result  in  such  alteration  or 
burdens.  The  decision  that  compliance 
would  result  in  such  alteration  or 
burdens  must  be  made  by  the  agency 
head  after  considering  all  agency 
resources  available  for  use  in  the 
funding  and  operation  of  the  conducted 
program  or  activity,  and  must  be 
accompanied  by  a  written  statement  of 
the  reasons  for  reaching  that  conclusion. 
If  an  action  required  to  comply  with  this 
section  would  result  in  such  an 
alteration,  or  such  burdens,  the  agency 
shall  take  any  other  action  that  would 
not  result  in  such  alteration  or  burdens, 
but  would,  nevertheless,  ensure  that,  to 
the  maximum  extent  possible, 
handicapped  persons  receive  the 
beneHts  and  services  of  the  program  or 
activity. 

§6.161-6.169    (Reserved] 

S6.170    Compliance  procedure*. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  this  section  applies  to 
all  allegations  of  discrimination  on  the 
basis  of  handicap  in  programs  or 
activities  conducted  by  the  agency. 


(b)  The  agency  shall  process 
complaints  alleging  violations  of  section 
504  with  respect  to  employment 
according  to  the  procedures  established 
by  the  Equal  Employment  Opportunity 
Commission  in  29  CFR  Part  161  pursuant 
to  section  501  of  the  Rehabilitation  Act 
ofl973(29U.S.C.  791). 

(c)  The  head  of  the  agency  shall 
designate  an  official  to  be  responsible 
for  coordinating  implementation  of  this 
section. 

(d)  The  agency  shall  accept  and 
investigate  all  complete  complaints  for 
which  it  has  jurisdiction.  All  complete 
complaints  must  be  filed  within  180  days 
of  the  alleged  act  of  discrimination.  The 
agency  may  extend  this  time  period  for 
good  cause. 

(e)  If  the  agency  receives  a  complaint 
over  which  it  does  not  have  jurisdiction, 
it  shall  promptly  notify  the  complainant 
and  shall  make  reasonable  efforts  to 
refer  the  complaint  to  the  appropriate 
government  entity. 

(f)  The  agency  shall  notify  the 
Architectural  and  Transportation 
Barriers  Compliance  Board  upon  receipt 
of  any  complaint  alleging  that  a  building 
or  facility  that  is  subject  to  the 
Architectural  Barriers  Act  of  1968.  as 
amended  (42  U.S.C.  4151-4157).  or 
section  502  of  the  Rehabihtation  Act  of 
1973.  as  amended  (29  U.S.C.  792).  is  not 
readily  accessible  to  and  usable  by 
handicapped  persons. 

(g)  Within  180  days  of  the  receipt  of  a 
complete  complaint  for  which  it  has 
jurisdiction,  the  agency  shall  notify  the 
complainant  of  the  results  of  the 
investigation  in  a  letter  containing — 

(1)  Findings  of  fact  and  conclusions  of 
law; 

(2)  A  description  of  a  remedy  for  each 
violation  found:  and 

(3)  A  notice  of  the  right  to  appeal. 

(h)  Appeals  of  the  findings  of  fact  and 
conclusions  of  law  or  remedies  must  be 
filed  by  the  complainant  within  90  days 
of  receipt  from  the  agency  of  the  letter 
required  by  (  6.170(g).  The  agency  may 
extend  this  time  for  good  cause. 

(i)  Timely  appeals  shall  be  accepted 
and  processed  by  the  head  of  the 
agency. 

(j)  The  head  of  the  agency  shall  notify 
the  complainant  of  the  results  of  the 
appeal  within  60  days  of  the  receipt  of 
the  request.  If  the  head  of  the  agency 
determines  that  additional  information 
is  needed  from  the  complainant,  the 
agency  head  shall  have  60  days  from  the 
date  of  receipt  of  the  additional 
information  to  make  his  or  her 
determination  on  the  appeal. 

(k)  The  time  limits  cited  in  (g)  and  (j) 
above  may  be  extended  with  the 
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permission  of  the  Assistant  Attorney 
General. 

(1)  The  agency  may  delegate  its 
authority  for  conducting  complaint 
investigations  to  other  Federal  agencies, 
except  that  the  authority  for  making  the 
Tmal  determination  may  not  be 
delegated. 

SS6.171-6.999    [RetervMi] 

(15  U.S.C.  46(g)) 

By  direction  of  the  Commission,  dated  July 
3.1985. 

Emily  H.  Rock. 
Secretary. 
(FR  Doc.  85-18372  Filed  ft-«-85;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA  Docket  No.  AM045PA;  A-3-FRL-2880- 
7] 

Pennsylvania  State  implementation 
Plan;  Proposed  Approval  of  Revisions 

agency:  U.S.  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

summary:  EPA  proposes  to  withdraw  its 
former  approval  of  State  and  local  odor 
emission  control  regulations  as  part  of 
the  Pennsylvania  State  Implementation 
Plan  (SIP).  EPA  believes  that  these 
regulations  should  not  be  included  in  the 
Pennsylvania  SIP  because  they  bear  no 
relation  to  attainment  and  maintenance 
of  the  National  Ambient  Air  Quality 
Standards  (NAAQS). 

The  public  is  invited  to  submit 
comments  on  the  matters  discussed  here 
and  EPA's  proposed  action. 

DATE:  Comments  must  be  submitted  on 
or  before  September  11, 1985. 

ADDRESSES:  Copies  of  the  relevant 
regulations  and  accompanying  support 
material  are  available  for  public 
inspection  during  normal  business  hours 
at  the  following  location:  U.S. 
Environmental  Protection  Agency, 
Region  III,  Air  Management  Division, 
841  Chestnut  Building.  Eighth  Floor, 
Philadelphia,  PA  19107;  Attn:  Donna 
Abrams  (3AM11). 

FOR  FURTHER  INFORMATION  CONTACT: 

Donna  Abrams  (3AM11)  at  the  EPA, 
Region  III  address  above  or  call  (215) 
597-9134. 

All  comments  on  the  proposed  action 
submitted  within  30  days  of  publication 
of  this  notice  will  be  considered  and 
should  be  directed  to  Mr.  Glenn  Hanson, 
Chief,  PA/WV  Section  at  the  EPA, 


Region  III  address  above,  EPA  Docket 

No.  AM045PA. 

SUPPLEMENTARY  INFORMATION:  Under 

section  110(a)(1)  of  the  Clean  Air  Act 
each  state  must  submit  to  EPA  an  SIP 
that  provides  for  attainment  and 
maintenance  of  the  National  Ambient 
Air  Quality  Standards  (NAAQS).  On 
January  27, 1972.  the  Pennsylvania 
Department  of  Environmental  Resources 
(DER),  on  behalf  of  the  Commonwealth 
of  Pennsylvania,  submitted  its  SIP  to 
EPA  for  review  and  approval.  DER's  SIP 
submittal  included  the  Commonwealth's 
odor  emission  regulation  and  the  City  of 
Philadelphia's  odor  emission  regulation 
(hereinafter  collectively  referred  to  as 
the  "State  odor  emission  regulations"). 

EPA  Initially  approved  portions  of  the 
Pennsylvania  SIP,  via  a  national  notice, 
on  May  31, 1972  (See  37  FR  10889).  In 
this  notice,  EPA  approved  all  portions  of 
the  State  plans  unless  they  were 
speciHcally  disapproved.  These 
exceptions  did  not  include  the  State 
odor  emission  regulations.  Therefore, 
they  were  approved  by  EPA  as  part  of 
the  Pennsylvania  SIP. 

EPA  reaffirmed  its  approval  of  the 
Pennsylvania  SIP,  including  the  State 
odor  emission  regulations,  on  November 
23, 1973.  See  38  FR  32893.  In  this  notice, 
EPA  approved  Pennsylvania's  plan  for 
attainment  and  maintenance  of  the 
national  standards  except  for  speciflc 
portions  which  were  hsted  in  the  notice. 
These  speciHc  exceptions  did  not 
include  the  State  odor  emission 
regulations. 

On  September  20, 1978,  DER 
submitted  to  EPA  a  revision  to  the 
Pennsylvania  SIP  that,  among  other 
things,  modified  the  State  odor  emission 
regulations  by  exempting  agricultural 
sources  from  the  control  requirements. 
See  40  CFR  52.2020(c)(21)  (1984).  EPA 
later  approved  this  SIP  revision.  See  45 
FR  56060  (August  22, 1980). 

EPA  recognizes  the  problem  raised  by 
its  approval  of  the  State  odor  emission 
regulations.  In  reviewing  SIPs,  EPA  is 
governed  by  the  criteria  in  section 
110(a)(2)  of  the  Clean  Air  Act.  which 
require  measures  for  the  attainment  and 
maintenance  of  the  primary  and 
secondary  NAAQS.  In  order  for  EPA  to 
properly  approve  a  State  rule  as  part  of 
the  SIP,  the  rule  must  have  a  signiHcant 
relationship  to  attainment  and 
maintenance  of  an  NAAQS. 

EPA  believes  that  the  State  odor 
emission  regulations  bear  no  significant 
relationship  to  the  attainment  and 
maintenance  of  any  NAAQS.  In  general, 
EPA  believes  that  there  is  no  direct  or 
indirect  relationship  between  the  State 
odor  emission  regulations  cited  below 
and  any  criteria  pollutant. 


The  regulations,  pertaining  to  odor 
emission  control,  which  would  be 
affected  are: 

(a)  25  PA  Code  Section  123^— Odor 
Emissions; 

(b)  Regulation  I  (Philadelphia  Air 
Management  Code),  Section  I(AH3) — ^Air 
Contaminant; 

(c)  Regulation  I  (Phila.  AMC).  Sectkm 
1(A)(4)— Air  Pollution; 

(d)  Regulation  I  (Phila.  AMC),  Section 
1(A)(5) — Air  Pollution  Nuisance; 

(e)  Regulation  I  (Phila.  AMC).  Section 
I(A)(25)— Odon 

(f)  Regulation  I  (Phila.  AMC),  Section 
X — Compliance  with  regulations  of 
Pennsylvania  Air  Quality  Board; 

(g)  Regulation  XI  (nula.  AMC). 
Section  III(C) — Odor  Emissions. 

Because  the  State  odor  emission 
regulations  are  presently  part  of  the 
Federally  approved  Pennsylvania  SIP, 
EPA  is  now  proposing  deletion  of  those 
portions  of  these  regulations  pertaining 
to  odor  emission  controls  and  is 
soliciting  public  comments  on  whether 
the  odor  emission  control  regulations 
contribute  in  any  way  to  the  attainment 
or  maintenance  of  any  NAAQS.  Absent 
some  showing  that  the  odor  emission 
regulations  contribute  significandy  to 
the  attainment  or  maintenance  of  an 
NAAQS,  EPA  intends  to  delete  them 
from  the  Pennsylvania  SIP. 

Interested  parties  are  invited  to 
submit  comments  on  this  action.  EPA 
will  consider  comments  received  within 
30  days  of  publication  of  this  notice. 

Under  5  U.S.C.  section  605(b).  1  certify 
that  this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.)  The  action,  if 
promulgated,  would  if  anything,  provide 
relief  from  regiJatory  burdens. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  SZ 

Intergovenmiental  relations.  Air 
pollution  control.  Ozone,  Sulfur  oxides. 

Nitrogen  dioxides.  Lead,  Particulate 
matter.  Carbon  monoxide.  Hydrocarbon. 

Authority:  42  U.S.C  7401-7642. 

Dated:  July  9, 1985. 
Stanley  L  Lasko%v8ki, 
Acting  Regional  Administrator. 
[FR  Doc  85-19106  Filed  8-«-85: 8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart15 

(Gen.  Docket  No.  85-231;  RM-4824;  FCC 
85-4271 

Operation  of  Field  Disturbance 
Sensors  in  the  Band  54-72  and  76-88 
MHz 

agency:  Federal  Conununications 

Commission. 

ACTION:  Proposed  rule. 

summary:  The  FCC  is  proposing  to 
expand  existing  provisions  for  operation 
of  perimeter  protection  systems  under 
Part  15,  Subpart  F.  The  proposal 
responds  to  a  petition  filed  by  Control 
Data  Canada,  Ltd.  (CDC).  Perimeter 
protection  systems  are  used  to  prevent 
unauthorized  exit  or  entry  at 
penitentiaries,  nuclear  power  plants,  or 
other  secure  facilities.  The  proposal 
would  permit  perimeter  protection 
systems  to  operate  on  TV  channels  2 
through  8,  limited  to  the  same  radiation 
limits  as  personal  computing  devices 
(Class  B).  This  action  is  necessary  to 
permit  introduction  of  more 
sophisticated  perimeter  protection 
systems  which  are  not  accommodated 
under  the  present  rules.  The  intended 
effect  is  to  allow  for  the  introduction  of 
different  types  of  systems  to  the 
marketplace. 

DATES:  Comments  are  due  by  October 
11. 1985.  and  replies  by  November  IZ 
1985. 

AOORESS:  Federal  Communications 
Commission.  Washington,  D.C  20S54. 
FOR  FIJRTHER  INFORMATION  CONTACT: 

Julius  Knapp,  Office  of  Science  and 
Technology.  Washington,  D.C.  20554. 
(202)  653-8247. 

SUPPI^MENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Fart  15 

Communications  equipment. 
Certification. 

Notice  of  Proposed  Rule  Making 

In  the  Matter  of  Amendment  of  Part  15, 
Subpart  F.  to  permit  operation  of  field 
disturbance  sensors  in  the  band  54  to  72,  and 
76  to  88  MHz  (Gen.  Docket  No.  85-231:  RM- 
4824). 

Adopted:  July  30. 1985. 
Released:  August  5, 1985. 
By  the  Commission. 

Introduction 

1.  This  Notice  of  Proposed  rule 
Making  is  issued  in  response  to  a 
petition  for  rule  making  '  submitted  by 


'  (Petition  Rled  on  |une  28. 1964.) 


Control  Data  Canada.  Ltd.  (CDC). 
requesting  an  amendment  of  Part  15, 
Subpart  F.  to  authorize  the  operation  of 
a  wideband  coupled  transmission  line 
field  disturbance  sensor  (CTLFDS)  in  the 
frequency  band  50-88  MHz.* The 
petition  was  put  on  public  notice  on  July 
13, 1984. 'The  Commisson  received 
comments  from  RCA  Corporation 
(RCA),  to  which  CDC  filed  reply 
comments. 

2.  CDC  has  developed  a  CTLFDS, 
denoted  as  "GUIDAR,"  that  can  be  used 
to  provide  security  surveillance  for 
prisons  and  to  protect  high  risk  sites 
such  as  nuclear  power  stations  from 
terrorism,  theft,  and  vandalism. 
GUIDAR  operates  on  a  principle  of 
guided  radar  whereby  a  detection  zone 
is  created  between  "leaky"  or  ported 
coaxial  cables  deployed  around  the 
protected  area.  The  present  system 
employs  two  cables  in  parallel  that  are 
buried  approximately  five  feet  apart  and 
nine  inches  below  the  ground.  A  radio 
frequency  (RF)  pulse  is  transmitted  into 
one  of  the  cables  and  some  of  the  energy 
is  coupled  via  the  ports  or  holes  in  the 
outer  conductor  into  the  ground  and  air 
near  the  cable.  Some  of  this  energy  is 
reflected  from  objects  in  the  ground  and 
discontinuities  in  the  soil,  and  is  coupled 
into  the  second  or  receiving  cable.  When 
a  human  or  other  large  object  crosses 
between  the  cables,  the  change  in  the 
electromagnetic  energy  coupled  from 
one  cable  to  the  other  is  detected  and 
thereby  triggers  an  alarm.  It  is  possible 
for  such  systems  to  cover  a  perimeter  up 
to  two  miles  in  length.  The  present 
system  requires  the  use  of  hne 
amplifiers  if  the  cables  are  more  than  a 
half  mile  long.  This  is  necessary  to 
maintain  a  uniform  signal  for  the  entire 
system. 

3.  CDC  indicated  that  the  ability  of  the 
system  to  detect  actual  intrusions  and  to 
ignore  objects  that  could  cause  a  false 
alarm  is  affected  by  the  frequency  of 
operation.  At  frequencies  below  30 
MHz,  sensitivity  to  humans  drops 
dramatically.  Operation  at  frequencies 
above  100  MHz  increases  the  system's 
sensitivity  to  small  animals,  resulting  in 
numerous  false  alarms.  Also,  at 
frequencies  above  100  MHz  the  signal 
loss  of  the  cable  becomes  significant.  In 
light  of  these  constraints,  CDC  states 
that  such  systems  must  operate 
somewhere  between  about  30  and  100 
MHz. 

4.  Perimeter  protection  systems  are 
included  in  a  special  category  of  devices 

'At  the  same  lime,  CDC  also  filed  a  petition  for 
waiver  so  that  it  could  immediately  market  and 
operate  its  newly  developed  perimeter  protection 
system.  The  petition  for  waiver  was  put  on  public 
notice  on  August  21. 1984.  Public  Notice  Na  6131. 

'(Public  Notice  No.  1468.) 


termed  field  disturbance  sensors,  which 
are  governed  by  the  rules  in  Part  15, 
Subpart  F.*  These  rules  permit  operation 
of  a  perimeter  protection  system  in  the 
band  40.66  to  40.70  MHz."  CDC  contends 
that  this  band  is  not  sufficiently  wide  to 
permit  operation  of  a  system  such  as 
GUIDAR.  The  GUIDAR  system  utilizes  a 
pulsed  signal  which  results  in  an 
emission  with  bandwidth  of  2.5  MHz, 
considerably  more  than  the  .04  MHz 
bandwidth  permitted  at  40  MHz.  A 
pulsed  signal  is  employed  in  order  to  be 
able  to  detect  the  exact  location  along 
the  perimeter  where  the  intrusion  has 
occurred. 

5.  CDC  proposes  that  the  provisions 
for  perimeter  protection  systems  be 
expanded  to  permit  operation  anywhere 
between  50  and  88  MHz.  It  is  unclear 
why  CDC  has  selected  the  segment  50  to 
88  MHz  rather  than  30  to  50,  or  88  to  100 
MHz.  Briefly,  this  region  of  the  spectrum 
is  allocated  as  follows:  30-50  MHz — 
land  mobile;  50-54  MHz — amateur  radio: 
54-72  MHz— TV  channels  2  through  4; 
72-76  MHz — radio  astronomy  and 
aeronautical  navigation;  76-88  MHz — 
TV  channels  5  and  6;  and,  88-100  MHz— 
FM  broadcast.  The  table  of  frequency 
allocations  in  Part  2  of  the  Rules  should 
be  consulted  for  details.  One  factor 
influencing  the  request  was  that  such 
systems  are  susceptible  to  high  field 
strengths,  which  are  employed  in  the 
land  mobile  service  in  the  range  30  to  50 
MHz.  While  high  signal  levels  also  exist 
in  the  TV  bands,  this  potential  problem 
is  avoidable  because  the  perimeter 
protection  system  can  be  set  to  operate 
on  a  vacant  channel  and  TV 
transmitters  are  fixed  in  location.  CDC 
contends  that  perimeter  protection 
systems  can  operate  in  the  band  50  to  88 
MHz  without  causing  interference  to  the 


*  A  field  disturiMflce  sensor  is  defined  in 

(  15.4{j)(l)  as  follows:  "A  restricted  radiation  device 
which  establishes  a  radio  frequency  field  in  Its 
vicinity  and  detects  changes  in  that  field  resulting 
from  movement  of  persons  or  objects  within  the 
radio  frequency  field."  A  perimeter  protection 
system  Is  defined  in  {  15.4(j)(2)  as  follows;  "A 
perimeter  protection  system  is  a  field  disturbance 
sensor  which  uses  buried  leaky  cables  installed 
around  a  facility  to  detect  any  unauthorized  entry  or 
exit.  Its  use  is  limited  to  commercial  and  industrial 
locations  away  from  residential  areas." 

•  The  rules  for  field  disturbance  sensors  provide 
for  operation  in  a  number  of  frequency  bands,  and 
aside  from  the  frequency  band  at  40  MHz.  none  of 
the  bands  are  in  or  near  the  region  where  CDC  says 
its  systems  must  operate,  namely,  between  30  and 
100  MHz.  A  field  disturbance  sensor  may 
alternatively  be  operated  on  any  frequency,  subject 
to  the  condition  that  emissions  may  not  exceed  15 
uV/m  at  a  distance  of  (X)/2»  {equivalent  in  feet  to 
157/f(in  MHz))  from  the  sensor  however,  as  a 
practical  matter,  since  the  effective  emission  level 
l>ecomes  more  stringent  as  frequency  increases, 
most  operation  under  this  requirement  is  only 
feasible  at  frequencies  below  about  2  MHz. 
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radio  services  in  this  region,  provided 
that  radiated  emissions  are  limited  to  .12 
uV/iB  measured  at  a  distance  of  30 
meters  from  any  part  of  the  system.  This 
proposal  is  apparently  based  on  the 
operating  characteristics  of  the  GUIDAR 
system.  CDC  notes  that  its  proposed 
limit  is  less  than  the  level  of  radio  noise 
permitted  in  Part  15.  Subpart ).  for  Class 
A,  or  commercial,  computer  equipment 
which  is  subject  to  a  limit  of  30  uV/m  St 
30  meters  in  the  subject  frequency  range. 
CDC  also  recommends  a  power  line 
conducted  limit  of  250  uV  over  the 
frequency  range  of  450  kHz  to  30  MHz. 

6.  CDC  performed  extensive  tests  to 
demonstrate  that  the  proposed  limits  for 
wideband  sensors  will  not  cause 
interference  to  TV  operation  on  the 
lower  VHF  channels.  Due  to  the 
variations  in  background  noise  and  the 
field  strength  levels  of  TV  signals.  CDC 
performed  tests  under  controlled 
laboratory  environmental  conditions  to 
determine  the  interference  potential  of 
CTLFDS.  CDC  asserts  that  the  tests 
demonstrate  that  the  possibility  of 
discernible  interference  to  TV  reception 
in  urban,  suburban  or  rural  locations 
under  either  Grade  A  or  Grade  B 
reception  is  unlikely.  CDC  has  also  been 
operating  the  GUIDAR  system  since 
January  26, 1983,  at  two  locations  in  the 
U.S.  under  experimental  licenses 
granted  by  the  Commission.*  In  addition, 
the  system  has  been  in  operation  since 
1978  at  various  penitentiaries  in  Canada. 
CDC  claims  that  there  has  not  been  a 
single  complaint  of  GUIDAR  interfering 
with  a  television  receiver  or  any  other 
communications  device.  CDC  states  that 
it  was  not  necessary  to  perform 
interference  tests  for  the  non-TV 
services  in  light  of  a  report  submitted  to 
the  Commission  by  the  Computer 
Business  Equipment  Manufacturers 
A«sociation  (CBEMA) '  showing  that 
computer  equipment,  emitting  at  the 
higher  levels  than  requested  by  CDC. 
did  not  cause  interference  to  other 
services- 

7.  RCA  Corporation  (RCA)  suggested 
that  the  operation  of  such  devices  be 
restricted  to  100  meters  fnMn  residential 
areas.  CDC  in  its  reply  comments, 
a^eed  that  the  operation  of  these 
devices  could  be  restricted  to  100  meters 
or  more  from  residential  areas.  RCA 
also  commented  that  measurements  on 
just  one  or  just  a  few  installations 
should  not  be  considered  sufficient 
assurance  that  the  system  will  comply 
with  the  eraiasion  limits  wherever  it  is 


*  T\ie  twa  kxaboni  art  Crscie  Mansion.  <ka 
ofTicial  reaicienoe  of  tlw  Mayor  of  >iew  York.  Md 
Rikera  MbimI  a  carreciuMui  lacility  ia  New  Y«di 
City. 

'  (S««  Petition,  ^ge  23.) 


installed.  RCA  speculates  that  the  level 
of  emission  will  vary  depending  on  how 
the  system  is  installed  and  the  physical 
characteristics  of  the  facility.  Tlierefore, 
RCA  asserts  that  every  installation 
should  be  tested  individually  to 
determine  compliance. 

DiscuasuMi 

8.  The  principal  benefit  to  be  gained  in 
expanding  our  current  provisions  for 
perimeter  protection  systems  would  be 
to  permit  use  of  more  sophisticated 
systems,  e.g.  systems  Aat  can  detect 
precisely  wbere  an  intrusion  has 
occurred.  In  view  of  the  pubhc  benefits 
to  be  derived  from  improved  security  at 
facilities  such  as  prisons  and  nuclear 
plants,  we  find  it  appropriate  to 
accommodate  such  systems  to  the 
extent  possible. 

9.  Of  all  the  radio  services  in  the 
frequency  range  in  which  such  systems 
might  possibly  operate,  it  appears  that 
the  least  likely  chance  of  interference 
occurring  would  be  to  permit  the 
operation  of  perimeter  protection 
systems  on  vacant  TV  broadcast 
channels  2  thru  6.  We  have  reservations 
about  also  permitting  these  systems  to 
operate  in  the  50-54  MHz  amateur  radio 
band  because  these  systems  could 
extend  for  considerable  distance  around 
the  perimeter  of  a  large  facility,  thereby 
increasing  the  likelihood  that  an 
amateur  transmitter  could  come  in  close 
proximity  to  some  part  of  the  system.  As 
for  the  band  72-76  MHz  band,  the  radio 
astronomy  and  aeronautical  navigation 
services  operating  in  this  band  attempt 
to  receive  very  weak  signals  and 
therefore  could  not  tolerate  even  Ismail 
levels  of  interfering  signals  from 
CTLFDS.  Beyond  these  concerns,  we 
note  that  CDC  has  not  explained  why 
the  entire  range  50  to  88  MHz  is  needed; 
its  system  employs  a  signal  only  2.5 
MHz  wide.  Permitting  operation  on  TV 
channels  2  thru  6  should  be  more  than 
sufficient  since  this  ensures  that  in  any 
given  area  there  will  be  at  least  two 
vacant  TV  channels  on  wtiich  a 
perimeter  protection  system  could  be  set 
to  operate,  with  two  channels  allowing 
for  the  eventuality  where  circumstances 
call  for  two  systems  to  be  set  up  side  by 
side. 

10.  We  do  not  feel  that  the  emissions 
standards  should  be  based  on  the 
operating  characteristics  of  a  given 
manufacturer's  system;  rather,  we  wish 
to  focus  on  the  standanls  that  are 
appropriate  for  controlling  interference. 
We  note  CDCs  reference  to  the 
standards  in  Part  15,  Subpart  J, 
govemiog  radio  noise  from  computer 
equipment.  The  criteria  used  to  develop 
the  computing  device  limits  are  in  many 


ways  similar  to  tke  situation  presented 
here.  We  agree  that  those  standards 
may  have  relevaace  to  interference 
control  for  CTLFDS,  altkn^  with 
computers  we  were  Hpalii^  with  poinl 
sources  of  radiation.  Here  we  are 
dealing  with  what  in  effect  is  a 
distributed  antenna  system.  In  the 
frequency  range  of  interest  here,  our 
standard  for  equipment  used  in  a 
business  or  industrial  environment 
(Class  A  equipment]  is  30  uV/m  at  a 
distance  of  30  meters  from  the 
equipment  our  standard  for  equipnifent 
used  in  a  residential  environment  is 
equivalent  to  10  uV/m  at  30  meters.  The 
limits  are  different  because  industrial 
equipment  is  assumed  to  be  generally 
located  farther  away  bom  potential 
victim  receivers  than  residential 
equipment  The  Qass  A  limits  provide 
interference  protection  at  separation 
distances  of  30  meters  or  greato-  and  the 
Class  B  limits  provide  interference 
protection  at  distances  of  10  meters  or 
greater.  The  question  is.  which  standard 
is  more  appropriate  for  CTLPDS? 
11.  The  present  definition  of  a 
perimeter  protection  system  restricts 
such  systems  to  use  in  "commercial  or 
industrial  location  away  from 
residential  areas."  In  fact  the 
applications  that  CDC  describes  for  this 
system  faQ  within  this  definition  and 
can  be  characterized  as  operating  in 
industrial  locations.  However,  we  can 
envision  this  same  technology 
eventually  being  used  for  residential 
security  systems  and  fMssibly  being 
mass  marketed.  Tbe  establishment  of  a 
two  tiered  limit  for  residential  vs. 
industrial  equipment  as  we  have  done 
for  computers,  may  not  be  appropriate 
for  CTLFDS.  Unlike  computers,  there 
would  probably  be.  in  practice,  very 
little  to  distinguish  an  industrial  from  a 
residential  CTLFDS  system.  We  see 
little  reason  to  preclude  use  of  such 
systems  in  residential  areas. 
Accordingly,  ia  order  to  ensure  that  such 
systems  can  be  installed  in  any  location 
with  little  risk  of  interference,  we  are 
proposing  to  modify  the  definition  of  a 
perimeter  protection  system  to  remove 
the  restriction  against  residential 
operation  and  we  are  proposing  the 
more  stringent  limit  of  10  uV/m  at  30 
meters.  This  is  the  same  limit  thai  we 
permit  for  Class  B  computing  devices. 
The  proposed  limit  is  only  sli^tly  less 
than  tbe  12  uV/m  at  30  meters  requested 
by  CDC  and  with  so  small  a  change  we 
expect  that  the  system  could  easily  be 
designed  for  compliance  and  still 
function  properly.  Furthermore,  the  10 
uV/m  standard  is  consistent  with 
existing  standards  and  because  Q  has 
proven  satisfactory  is  residential  areas. 
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In  addition,  the  operation  of  perimeter 
protection  systems  is  limited  to  vacant 
TV  channels.  As  to  RCA's  suggestion  to 
require  systems  to  be  located  100  meters 
from  residential  areas,  such  a 
requirement  is  superfluous  in  light  of  our 
proposal  and.  in  any  event,  would 
probably  prove  unenforceable. 

12.  Since  we  are  not  proposing  any 
specific  modulation  or  bandwidth  for 
systems  operating  in  the  proposed 
bands,  many  new  products  may  be 
developed.  We  are  proposing 
certification  as  the  equipment 
authorization  procedure  in  order  to  gain 
experience  and  confidence  that  this 
equipment  can  be  expected  to  meet  the 
standards.  Currently,  all  field 
disturbance  sensors  and  most  low 
power  communications  devices 
operating  under  Part  15  are  subject  to 
certification.  We  see  no  reason  to 
deviate  from  this  policy  in  this  instance. 

13.  When  we  originally  established 
rules  for  perimeter  protection  systems  in 
the  Report  and  Order  in  Docket  82-827  •. 
we  restricted  such  systems  to  use  of 
buried  cable.  The  reason  for  this 
restriction  was  concern  about  variations 
in  performance  of  the  system  at  different 
heights  above  ground.  At  that  time,  we 
indicated  that  we  would  revisit  this 
issue  in  a  future  proceeding.  In  its 
Petition  for  Rule  Making.  CDC  envisions 
several  methods  for  mounting  coupled 
transmission  lines  including  buried 
cables,  air  mounted  cables,  and 
combinations  of  the  two  methods. 
Rather  than  address  this  issue  in  a 
separate  proceeding,  we  are  proposing 
that  the  definition  of  perimeter 
protection  systems  be  changed  to  permit 
above  ground  installations. 

14.  We  are  proposing  that  the 
measurement  procedures  described  in 

§  15.234  be  used  for  perimeter  protection 
systems  operating  in  the  proposed 
bands  with  only  a  few  revisions  as 
shown  in  the  Appendix.  The  current 
procedures  require  that  the  frequency 
stability,  bandwidth,  and  RF  power 
output  be  measured  at  the  transmitter  or 
at  each  repeater  (line  amplifier).  Since 
many  of  these  systems  will  probably  be 
buried,  it  may  be  difficult  to  measure 
emissions  at  these  locations.  Therefore, 
we  are  proposing  that  these 
measurements  be  made  at  four  equally 
spaced  locations  along  the  cable 
whenever  it  is  not  possible  or  practical 
to  make  the  measurements  at  the 
transmitter  or  repeaters  in  order  to 
simplify  the  measurement  procedure 
used  to  certify  the  system.  This  would 
apply  to  all  perimeter  protection 


•  See  the  Report  and  Oder  in  Docket  82-827. 49 
FR  35634. 


systems  operating  in  the  lower  VHF 
bands. 

15.  Since  we  are  proposing  to  permit 
the  operation  of  CTLFDS  above  ground, 
which  may  also  include  a  combination 
of  above  and  below  ground 
installations,  we  specifically  request 
comments  on  the  measurement 
procedures  that  should  be  used  to 
certify  these  systems.  If  a  system  has 
cables  installed  above  ground  or  with  a 
combination  of  above  and  below  ground 
installations,  is  the  current  procedure  of 
testing  at  three  installations  sufficient? 
If  not.  how  many  configurations  should 
be  tested?  RCA's  suggestion  to  require 
tests  of  every  individual  system  would 
clearly  represent  a  significant  burden  on 
manufacturers.  Should  the  Commission 
require  the  manufacturer  to  specify  the 
type  of  installation  in  the  instruction 
manual,  and  add  a  note  to  the 
certification  grant  indicating  the  type  of 
installation  permitted?  CDC  indicated 
that  it  had  observed  some  unusual 
effects  when  cables  are  brought  very 
close  to  a  dielectric  interface.  Cables 
lying  on  the  surface  are  located  at  the 
interface  betweem  two  dielectrics  (air 
and  soil).  CDC  believes  that  cable 
should  not  be  tested  lying  on  the  ground, 
and  air  mounted  cables  should  be  tested 
at  the  height  at  which  they  are  intended 
to  be  used.  We  request  comments  on  the 
installation  and  measurement 
procedures  to  be  used  for  systems 
having  cables  installed  above  ground  or 
a  combination  of  above  and  below 
ground.  In  addition,  we  specifically 
request  comments  on  the  effect  that  the 
ground  conductivity  may  have  on  such 
measurements. 

18.  CDC  requested  that  the  field 
intensity  measurement  instrument  have 
a  quasi-peak  detector  function  rather 
than  a  peak  detector  function. 
Measurements  for  perimeter  protection 
systems  operating  in  the  40.66  to  40.70 
MHz  band  are  presently  made  with  a 
peak  detector  however,  measurements 
of  computer  noise  are  current  made 
using  a  quasi-peak  detector.  The  quasi- 
peak  detector  is  weighted  to  correlate 
roughly  with  the  interference  effect  of 
broadband  emissions  on  receivers, 
particularly  TV  receivers.  Since  we  are 
proposing  operation  of  these  systems  in 
TV  bands  under  the  same  limits  used  for 
residential  computers,  use  of  a  quasi- 
peak  detector  is  more  appropriate  and 
we  therefore  are  proposing  its  use. 

Procedural  Matters 

17.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  601  et 
seq.  the  Commission  issues  the 
following  initial  regulatory  flexibility 
Analysis: 


I.  Reason  for  Action 

CDC  filed  a  petition  requesting  that 
the  Commission  permit  the  operation  of 
perimeter  protection  systems  in  the 
lower  VHF  frequency  band. 

II.  The  Objective 

The  Commission  is  proposing  to  allow 
operation  of  perimeter  protection 
systems  in  the  54-72  MHz,  and  76-88 
MHz  frequency  bands. 

III.  Legal  Basis 

Action  proposed  is  in  accordance  with 
sections  4(i),  302(a),  303(g),  and  303(r)  of 
the  Communications  Act  of  1934,  as 
amended. 

IV.  Entities  Affected:  Nature  of 
Economic  Impact  Significant 
Alternatives 

The  proposal  expands  Part  15  of  the 
FCC  Rules  by  providing  for  operation  of 
perimeter  protection  systems  in  the  new 
frequency  bands.  All  manufacturers  can 
benefit  from  this  expansion.  With 
respect  to  existing  users  of  the  bands, 
we  received  no  adverse  comments  on 
the  operation  of  perimeter  protection 
systems. 

V.  Recording.  Recordkeeping  and  Other 
Compliance  Requirements 

The  proposal  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980.  There 
are  no  changes  in  the  forms,  information 
collection,  recordkeeping,  labeling, 
disclosure,  or  record  retention 
requirements.  Therefore,  there  are  no 
changes  to  the  burden  hours  imposed  on 
the  public. 

18.  For  purposes  of  this  non-restricted 
notice  and  comment  rule  making 
proceeding,  members  of  the  public  are 
advised  that  ex  parte  contacts  are 
permitted  from  the  time  the  Commission 
adopts  a  notice  of  proposed  rule  making 
until  the  time  that  a  public  notice  is 
issued  stating  that  a  substantive 
disposition  of  the  matter  is  to  be 
considered  at  a  forthcoming  meeting.  In 
general,  an  ex  parte  presentation  is  any 
written  or  oral  communication  (other 
than  formal  written  comments/ 
pleadings  and  formal  oral  arguments) 
between  a  person  outside  the 
Commission  and  a  Commissioner  or  a 
member  of  the  Commission's  staff  which 
addresses  the  merits  of  the  proceeding. 
Any  person  who  submits  a  written  ex 
parte  presentation  must  serve  a  copy  of 
that  presentation  on  the  Commission's 
Secretary  for  inclusion  in  the  public  file. 
Any  person  who  makes  an  oral  ex  parte 
presentation  addressing  matters  not 
fully  covered  in  any  previously-filed 
written  comments  for  the  proceeding 
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must  prepare  a  written  summary  of  that 
presentation;  on  the  day  of  oral 
presentation,  that  written  summary  must 
be  served  on  the  Commission's 
Secretary  for  inclusion  in  the  public  file, 
with  a  copy  to  the  Commission  official 
receiving  the  oral  presentation.  Each  ex 
parte  presentation  described  above 
must  stale  on  its  face  the  the  Secretary 
has  been  served,  and  must  also  state  by 
docket  number  the  proceeding  to  which 
it  relates.  See  generally  §  1.1231  of  the 
Commission's  Rules  47  CFR  1.12.31. 

19.  Pursuant  to  the  applicable 
procedures  set  forth  in  §§  1.415  and 
1.419  of  the  Commission's  Rules, 
interested  parties  may  file  comments,  on 
or  before  October  11, 1985,  and  reply 
comments  on  or  before  November  12, 
1985.  All  relevant  and  timely  comments 
will  be  considered  before  final  action  is 
taken  in  this  proceeding.  To  file  formally 
in  the  proceeding,  participants  must  file 
an  original  and  five  copies  of  all 
comments,  reply  comments,  and 
supporting  comments.  If  participants 
want  each  Commissioner  to  receive  a 
personal  copy  of  their  comments,  an 
original  plus  nine  copies  must  be  filed. 
Comments  and  reply  comments  should 
be  sent  to  Office  of  the  Secretary, 
Federal  Communications  Commission, 
Washington,  D.C.  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  Dockets  Reference 
Room  (Room  239)  of  the  Federal 
Communications  Commission,  1919  M 
Street,  NW.,  Washington,  D.C.  20554. 
For  further  information  on  this 
proceeding,  contact  the  Office  of 
Science  &  Technology,  tel:  (202)  653- 
8247. 

Federal  Communications  Commission. 
William  |.  Tricarico, 

Secretary. 

Appendix 

Part  15,  Subpart  F  is  proposed  to  be 
amended  as  set  forth  below: 

1.  The  authority  citation  for  47  CFR 
Part  15  continues  to  read  as  follows: 

Authority:  Sees.  4.303.  48  Stat.  1066, 1082, 
as  amended;  47  U.S.C.  154.  303;  Interpret  or 
apply  sec.  301.  48  Stat.  1081;  47  U.S.C.  301. 
unless  otherwise  noted. 

§15.4    [Amended] 

2.  Section  15.4  is  amended  by  revising 
paragraph  (j){2)  to  read  as  follows: 

***** 

(i)  *  *  * 

(2)  A  perimeter  protection  system  is  a 
field  disturbance  sensor  which  uses 
leaky  cables  installed  around  an  area  to 
detect  any  unauthorized  entry  or  exit. 


2.  Section  15.310  is  revised  to  read  as 
follows: 

§  15.310    Technical  requirements  for  a 
perimeter  protection  system. 

(a)  A  perimeter  protection  system  may 
operate  on  a  frequency  of  40.88  MHz 
±20  kHz,  or  in  the  frequency  bands  54- 
72  MHz  and  76-88  MHz.  The  frequency 
tolerance  of  the  carrier  frequency  shall 
be  ±0.01%  for  systems  operating  on 
40.68  MHz.  This  tolerance  shall  be 
maintained  over  the  temperature  range 
of  -20°C  to  to  +50'C  at  normal  supply 
voltage  and  for  a  variation  in  the 
primary  supply  voltage  from  85  to  115% 
of  the  rated  supply  voltage  at  a 
temperature  of  +20°C. 

(b)  The  field  strength  of  the  radiated 
emission  from  any  part  of  the  system 
shall  not  exceed  the  limits  specified  in 
the  following  subparagraphs  when 
measured  in  accordance  with  the 
applicable  procedures  in  Section  15.324 
of  this  part. 

(1)  For  systems  operating  on  40.68 
MHz,  the  field  strength  on  the 
fundamental  carrier  frequency  shall  not 
exceed  50  microvolts  per  meter  (peak)  at 
a  distance  of  30  meters.  Harmonics  and 
spurious  emissions  on  frequencies 
outside  the  band  40.66  to  40.70  MHz 
shall  not  exceed  5  microvolts  per  meter 
(peak)  at  30  meters. 

(2)  For  systems  operating  in  the  54  to 
72  MHz  and  76  to  88  MHz  frequency 
bands,  no  emissions  shall  exceed  10 
microvolts  per  meter  (quasi-peak)  at  30 
meters  within  the  band.  Harmonics  and 
spurious  emisisons  on  frequencies 
outside  the  band  shall  be  20  dB  below 
the  level  of  the  unmodulated  carriers. 

Note:  Operation  in  the  54  to  72  and  76  to  88 
MHz  frequency  band  must  be  on  a 
vacant  TV  channel  (channels  2  thru  6). 

(c)  For  a  perimeter  protection  system 
designed  to  be  connected  to  a  low 
voltage  public  utility  power  line,  the 
powerline  conducted  emissions  shall  not 
exceed  250  microvolts  over  the 
frequency  range  from  450  kHz  to  30  MHz 
when  measured  in  accordance  with  the 
procedure  specified  in  FCC 
Measurement  Procedure  MP-4  entitled, 
"FCC  Measurements  of  Radio  Noise 
Emissions  From  Computing  Devices." 

3.  Section  15.324  is  amended  by 
revising  paragraphs  (b)  and  (c), 
redesignating  paragraphs  (d)  and  (e)  as 
(e)  and  (f),  and  adding  a  new  paragraph 
(d)  respectively  to  read  as  follows: 

§  15.324    Measurement  requlren>ents  for  a 
perimeter  protection  system. 

*  •  *  «  • 

(b)  Emissions  from  the  system  shall  be 
measured  with  a  spectrum  analyzer, 
radio  noise  meter,  or  other  appropriate 


instrument.  The  6  dB  bandwidth  of  the 
instrument  shall  be  not  less  than  100 
kHz  over  the  frequency  range  of  30  to 
1000  MHz. 

Note:  A  peak  detector  must  be  used  for 
systems  operating  at  40.68  Mltz.  A  quasi- 
peak  detector  must  be  used  for  systems 
opeating  in  the  54-72  MHz,  and  76-88 
MHz  frequency  bands.  See  American 
National  Standards  Specirications  for 
Electromagnetic-Interference  and  Field 
Strength  Instrumentation.  10  kHz  to  10 
GHz.  ANSI  C63.2  (1980). 

(c)  For  systems  operating  at  40.68 
MHz,  measurements  of  the  frequency 
stability,  bandwidth,  and  RF  power 
output  shall  be  made  at  the  transmitter 
and  each  repeater,  or  at  four  equally 
spaced  locations  along  the  cable,  llie 
fundamental  operating  frequency, 
associated  harmonics  and  spurious 
emissions  within  30  dB  of  the  level  of 
the  fundamental  carrier  shall  be 
recorded.  For  measurement  of  radiated 
emissions,  a  calibrated  tuned  dipole  or 
an  appropriate  broadband  antenna  shall 
be  used.  The  antenna  shall  be  varied  in 
height  and  rotated  for  the  measurement 
of  horizontally  or  vertically  polarized 
waves  to  obtain  the  maximum  radiated 
emission  at  each  frequency. 

(d)  For  systems  operating  in  the  54  to 
72  and  76  to  88  MHz  frequency  band, 
measurement  of  the  bandwidth  and  RF 
power  output  shall  be  made  at  the 
transmitter  and  each  repeater,  or  at  four 
equally  spaced  locations  along  the 
cable.  Harmonics  and  spurious 
emissions  within  20  dfi  of  the  level  of 
the  fundamental  carrier  shall  be 
recorded.  For  measurement  of 
harmonics  and  spurious  emissions,  use 
the  peak  value  of  the  emission  as  shown 
on  a  spectrum  analyzer. 

*        *        •         •        • 

[PR  Doc.  85-19055  Filed  8-0-85;  &45  am] 

BILiJNG  COOC  (712-01-11 


DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Servica 

50  CFR  Part  17 

Endangered  and  Threatened  Wikflife 
and  Plants;  Extension  of  Comment 
Period  on  Proposal  To  List  tt>e  Bay 
Checkerspot  Butterfly  as  EnOangtnd 
and  To  Designate  lU  Critical  Habitat 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Proposed  rule;  extension  of 

comment  period. 

summary:  The  Service  extends  the 
comment  period  on  a  proposed  rule  to 
list  the  bay  checkerspot  butterfly  as 
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endangered  and  designate  its  critical 
habitat. 

DATES:  The  comment  period  is  extended 
until  August  22.  1985. 
AOORESS:  Comments  and  other 
information  concerning  the  proposal 
should  be  forwarded  to  the  Regional 
Director,  U.S.  Fish  and  Wildlife  Service. 
Lloyd  500  Building.  500  N.E.  Multnomah 
Street.  Portland,  Oregon  97232. 
FOR  FURTHER  IN^ORMATIOM  CONTACT: 
Mr.  Wayne  S.  White.  Chief.  Division  of 
Endangered  Species.  U.S.  Fish  and 
Wildlife  Service.  Lloyd  500  Building.  500 
NE  Multnomah  Street,  Suite  1692. 
Portland,  Oregon  97232  (503/231-€131  or 
FTS  429-6131). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  bay  checkerspot  butterfly 
Euphydryas  editha  bayensis)  has  been 
reduced  in  both  population  size  and 
geographical  range.  Of  16  colonies 
formerly  known,  11  have  recently 
become  extinct.  Colonies  have  been 
eliminated  in  the  course  of  freeway 
construction,  subdivision  construction 
and  the  introduction  of  exotic  plants, 
and  livestock  overgrazing  coupled  with 
drought. 

On  September  11. 1984  {49  FR  35665). 
the  Service  published  a  proposed  rule  to 
list  as  endangered  and  designate  critical 
habitat  for  the  bay  checkerspot 
butterfly.  The  original  comment  period 
for  this  proposal  closed  on  November 

13. 1984.  This  period  was  extended  on 
October  26. 1984  (49  FR  43076).  until 
November  23. 1984.  to  allow  for  a  public 
meeting  that  was  held  in  San  Mateo. 
California,  on  November  13. 1984.  The 
comment  period  was  subsequently 
reopened  on  March  14, 1985  (50  FR 
10276,  at  the  request  of  counsel  for 
United  Technologies  Corporation  (UTC). 
Because  UTC  and  other  interested 
parties  have  apparently  experienced 
difficulty  in  providing  information  to  the 
Service  regarding  this  proposal  within 
the  allotted  comment  periods,  and 
because  the  Service  desires  to  avail 
itself  of  the  most  complete  and  current 
information  available  in  deciding  a  final 
course  of  action,  the  period  for  comment 
on  this  proposal  is  extended  to  August 

22. 1985.  All  information  received  by 
August  22, 1985  will  be  considered.  The 
Service  hereby  requests  all  interested 
parties  to  provide  any  additional 
information  regarding  the  status  or 
range  of  the  bay  checkerspot  butterfly  or 
its  critical  habitat 

Authority:  Endangered  Species  Act  of  1973 
(16  U.S.a  1531  et  seq.;  Pub.  L  93-205.  87  Stat 
884:  Pub.  L  94-359,  90  Stat.  911:  Pub.  L  95- 
632,  92  Stat.  3751:  Pub.  Lg6-15a  93  Stat  1255; 
Pub.  L  97-304,  96  Stat  1411). 


List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish.  Marine  mammals.  Plants 
(agriculture). 

Dated:  August  8, 1985. 
P.  Daniel  Smith, 

Acting  Deputy  Assistant  Secretary  for  Fish 

and  Wildlife  and  Parks. 

(FR  Doc.  85-19262  Filed  8-9-85;  8:51  am] 

BIUJNC  COOE  4310-S5-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospherk: 
Administration 

50  CFR  Part  672 

[Docket  No.  50720-5120] 

Groundfish  of  the  Gulf  of  Alaska; 
Correction 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce, 

ACTION:  Proposed  rule;  correction. 

summary:  This  document  corrects  two 
sentences  in  the  regulatory  text  of  the 
proposed  rule  to  implement  Amendment 
14  to  the  Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  that 
was  published  July  26. 1985.  50  FR  30481. 

FOR  FURTHER  INFORMATION  CONTACT 

Ronald  J.  Berg.  907-586-7229. 

SUPPLEMENTARY  INFORMATION:  In  FR 

Doc.  85-17826,  page  30485.  column  3. 
paragraph  2.  the  sentence  beginning  on 
line  11  should  read.  "The  first  part 
requires  the  operators  of  catcher/ 
processors  and  motherships  to  so 
indicate  on  their  applications  for 
Federal  fishing  permits,  showing  their 
capability  and  intent  to  preserve  their 
catch  at  sea."  In  the  same  paragraph, 
the  sentence  beginning  on  line  27  should 
read.  "The  third  part  requires  each 
operator  of  a  catcher/processor  or 
mothership  that  retains  fish  at  sea  for 
more  than  14  days  from  the  time  it  is 
caught  or  received  to  provide  the 
Regional  Director  a  weekly  written 
report  of  the  amounts  of  groundfish 
caught  by  species  Or  species  group  in 
metric  tons  by  fishing  area." 

Dated:  August  7, 1985. 

Joseph  W.  Angelovic 

Deputy  Assistant  Administrator  For  Science 
and  Technology,  National  Marine  Fisheries 
Service. 

(FR  Doc.  85-19115  Filed  8-9-85;  8:45  amj 

BUXINQ  COOC  3510-23-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  ttian  rules  or 
proposed  rules  that  are  applicable  to  the 
public.   Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  sectioa 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

Advisory  Committee  on  Instrument 
Standards  for  Cotton;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  meeting. 

NAME:  Advisory  Committee  on  Instrument 
Standards  for  Cotton. 

DATE:  September  11. 1985. 

PLACE:  Holiday  Inn — Carowinds,  1-77  and 
Highway  21,  Fort  Mill,  South  Carolina. 

TIME:  8:00  a.m. 

PURPOSE:  (1)  To  report  to  the  committee 
on  progress  made  to  implement  its 
recommendations;  (2)  to  update  the 
committee  on  the  status  of  ongoing  research 
with  respect  to  developing  instruments  for 
the  rapid  measurement  of  other  quality 
factors;  and  (3)  to  take  up  some  unresolved, 
technical  issues. 

The  meeting  is  open  to  the  public  though 
space  and  facilities  are  limited.  Persons, 
other  than  members  or  alternates,  wishing  to 
make  a  statement  or  address  the  committee 
at  the  meeting  should  contact,  in  advance, 
Jesse  F.  Moore,  Director,  Cotton  Division, 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture,  Annex  Building, 
Room  302.  Washington,  DC  20250,  (202)  447- 
3193. 

Dated:  August  6, 1985. 

William  T.  Manley, 

Deputy  Administrator.  Marketing  Programs. 
(FR  Doc.  85-19072  Filed  8-9-85;  8:45  am) 

BILLING  CODE  3410-02-M 


COMMISSION  ON  CIVIL  RIGHTS 

Alabama  Advisory  Committee;  Agency 
and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
Ihat  a  meeting  of  the  Alabama  Advisory 
Committee  to  the  Commission  will 
':onvene  at  11:00  a.m.  and  adjourn  at 


1:00  p.m.  on  September  6, 1985,  at  the 
Birmingham  Hyatt,  901  21  st  Street. 
North,  Governor  Room,  Birmingham, 
Alabama.  The  purpose  of  the  meeting  is 
to  hold  an  orientation  for  newly 
rechartered  committee  members  and 
discuss  future  program  plans. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Rodney  Max  or 
Bobby  Doctor.  Director  of  the  Southern 
Regional  Office,  at  (404)  221-4391,  (TDD 
404/221-4391). 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington,  D.C.,  August  5, 1985. 
Beri  Silver, 

Assistant  Staff  Director  for  Regional 
Programs. 

[FR  Doc.  85-19024  Filed  8-9-85;  8:45  am) 

BILLING  CODE  S33$-01-M 


Connecticut  Advisory  Committee; 
Agenda  for  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Connecticut 
Advisory  Committee  to  the  Commission 
will  convene  at  3:30  p.m.  and  adjourn  at 
5:00  p.m.  on  September  4, 1985,  at  the 
Paine- Whitney  Gymnasium.  Yale 
University.  Tower  Parkway.  Trophy 
Room.  New  Haven.  Connecticut.  The 
purpose  of  the  meeting  is  to  form 
subcommittees  and  begin  program 
planning  for  Fiscal  Year  1986. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  James  Stewart 
or  Jacob  Schlitt.  Director  of  the  New 
England  Regional  Office  at  (617)  223- 
4671  (TDD  617/223-0344). 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington,  D.C.,  August  6, 1985. 

Bert  Silver, 

Assistant  Staff  Director  for  Regional 
Programs. 

|FR  Doc.  85-19025  Filed  8-9-85:  8:45  am| 

BILLING  CODE  633fr-01-M 


Indiana  Advisory  Committee;  Agenda 
and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  tiie 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Indiana  Advisory 
Committee  to  the  Commission  will 
convene  at  6:00  p.m.  and  adjourn  at  9:00 
p.m.  on  September  19. 1985,  at  the  Girls 
Clubs  of  America  Resource  Center,  441 
West  Michigan  Street,  Conference 
Room,  Indianapolis,  Indiana.  The 
purpose  of  the  meeting  is  to  conduct  a 
Community  Forum  on  A^irmative 
Action  in  the  City's  Police  and  Fire 
Departments. 

Persons  desiring  additional 
information,  or  plarming  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  James 
Nuechterlein  or  Clark  Roberts.  Director 
of  the  Midwestern  Regional  Office  at 
(312)  353-7371.  (TDD  312/886-2188). 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  D.C.  August  6. 196S. 
Bert  Silver, 

.Assistant  Staff  Director  for  Regional 

Programs. 

[FR  Doc.  85-19026  Filed  8-9-85;  &-45  am] 

BILLING  COOC  SSSS-OI-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Short  Supply  Determination  on 
AluminunvClad  Steel  Wire  and  Wire 
Strand;  Request  for  Comments 

agency:  International  Trade 
Administration,  Import  Administration. 

Commerce. 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of 
Commerce  hereby  announces  review  of 
a  request  for  a  short  supply 
detemination  under  Article  8  of  the  IJS.- 
Spain  Arrangement  and  Paragraph  8  of 
the  U.S.-Japan  Arrangement  Concerning 
Trade  in  Certain  Steel  Products  with 
respect  to  various  sizes  of  aluminum- 
clad  steel  wire  and  wire  strand. 

EFFECTIVE  DATE:  Comments  must  be 
submitted  no  later  than  ten  days  after 
publication  of  this  notice. 
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ADDRESS:  Send  all  comments  to:  Joseph 
A.  Spetrini.  Director,  Office  of 
Agreements  Compliance.  14fh  and 
Constitution  Ave..  NW..  Washington. 
DC  20230,  Room  3099. 

FOR  FURTHER  INFORMATION  CONTACT 

Nicholas  C.  Tolerico.  Room  3087-B.  202/ 
377-M)36,  or  Holly  A.  Kuga.  Room  3709. 
202/377-1102,  Office  of  Agreements 
Compliance,  Import  Administration.  14th 
and  Constitution  Ave.,  NW.. 
Washington.  DC  20230. 

SUPPLEMENTARY  INFORMATION:  The 

United  Slates  concluded  steel  export 
restraint  agreements  with  Japan  and 
Spain  on  May  14, 1985  and  January  18, 
1985.  respectively.  These  Arrangements 
provide  that,  in  cases  where  abnormal 
supply  or  demand  factors  demonstrate 
that  the  U.S.  industry  is  unable  to  meet 
domestic  demand  for  a  particular 
product,  an  additional  tonnage  will  be 
allowed  for  such  products  by  a  special 
license. 

We  have  received  a  request  for  short 
supply  for  the  following  products 
imported  from  Japan  and/or  Spain; 

Japan 

Cold-draHTi  aluminum-c!ad  steel  wire 
conforming  to  ASTM  specification  B-415 
in  sizes  ranging  from  0.0654  inch  to 
0.3120  inch  in  diameter. 

Spain 

Cold-drawn  aluminum-clad  steel 
strand  conforming  to  the  ASTM 
specification  B-416  in  the  following 
sizes: 

a.  7  wires;  individual  wire  diameters 
ranging  from  0.091  inch  to  ai285  inch 
(i.e..  7  No.  0:91'  to  0.1285'): 

b.  19  wires:  individual  wire  diameters 
of  0.1019  and  0.1285  inch  (i.e.  19  No. 
0.1019'  and  0.1285'). 

Any  party  interested  in  commenting 
on  this  request  should  send  written 
comments  as  soon  as  possible,  and  no 
later  than  ten  days  after  publication  of 
this  notice.  Comments  should  focus  on 
the  economic  factors  involved  in 
granting  or  denying  this  request. 

The  Department  will  maintain  this 
request  and  all  comments  in  a  public 
file.  Anyone  submitting  business 
proprietary  information  should  clearly 
so  label  the  business  proprietary  portion 
of  this  submission  and  also  include  with 
it  a  submission  without  proprietary 
information,  which  can  be  placed  in  the 
public  file.  The  public  file  will  be 
maintained  in  the  Central  Records  Unit. 
Import  Administration.  U.S.  Department 


of  Commerce,  Room  B-099  at  the  above 
address. 

Dated:  August  5,  1985. 

Gilbert  B.  Kaplan. 

Ac  tin  J  Deputy  Assistant  Secretary  for  Import 
A  dministration. 

(FR  Doc.  85-19043  Filed  8-ft-a5:  8:45  am| 

BILUNO  CODE  U10-OS-M 


[A-485-50H 

Termination  of  Antidumping  Duty 
Investigation;  Oil  Country  Tubular 
Goods  From  Romania 

agency:  International  Trade 
Administration,  Import  Administration. 
Commerce. 
action:  Notice. 


SUMMARY!  On  June  20, 1985.  the  United 
States  Steel  Corporation  withdrew  the 
antidumping  duty  petition  on  oil  country 
tubular  goods  from  Romania.  On  July  22, 
1985,  Lone  Star  Steel  Company  and  CF  & 
I  Steel  Corporation  also  withdrew. 
Based  on  the  withdrawal,  we  are 
terminating  the  investigation. 
EFFECTIVE  DATE:  August  12, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

David  Johnston,  Office  of  Investigations, 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue.  NW..  Washington. 
DC  20230:  telephone:  (202)  377-2239. 
SUPPLEMENTARY  INFORMATION: 
Case  History 

On  February  28,  1985.  we  received  a 
petition  from  the  United  States  Steel 
Corporation  filed  on  behalf  of  the  U.S. 
industry  producing  OCTG.  We 
subsequently  allowed  Lone  Star  Steel 
Company  and  CF  &  1  Steel  Corporation 
to  become  petitioners  in  this 
investigation. 

After  reviewing  the  petition,  we 
determined  that  it  contained  sufficient 
grounds  upon  which  to  initiate  an 
antidumping  duty  investigation.  We 
notified  the  International  Trade 
Commission  (ITC)  of  our  action  and 
initiated  the  investigation  on  March  20. 
1985  (50  FR  12070).  On  April  15. 1985,  the 
ITC  found  that  there  was  a  reasonable 
indication  that  imports  from  Romania 
materially  injure,  or  threaten  material 
injury  to,  a  United  States  industry.  On 
June  20,  1985,  the  United  States  Steel 
Corporation  withdrew  its  antidumping 
duty  petition. 

Scope  of  the  Investigation 

The  products  under  investigation  are 


oil  country  tubular  goods  which  are 
extension  hollow  steel  products  of 
circular  cross  section  intended  for  use  in 
the  drilling  of  oil  or  gas.  These  products 
include  oil  well  casing,  tubing  and  drill 
pipe  01  cabon  or  alloy  steel,  whether 
welded  or  seamless,  manufactured  to 
either  American  Petroleum  Institute 
(API)  or  non-API  (such  as  proprietary) 
specifications,  as  currently  provided  for 
in  the  Tariff  Schedules  of  the  United 

States  Annotated  (TSUSA)  items 
610.3216,  610.3219,  610.3233,  610.3242, 

610.3243.  610.3249.  610.3252.  610.3254. 

610.3256.  610.3258,  610.3262.  610.3264, 

610.3721,  610.3722,  610.3751.  610.3925, 

610.3935,  610.4025,  610.4035,  610.4225, 

610.4235,  610.4325,  610.4335.  610.4942. 

610.4944.  610.4946.  610.4954.  610.4955. 

610.4956.  610.4957,  610.4966.  610.4967. 

610.496a  610.4909.  610.4970,  810.5221. 

610.5222.  610.5226.  610.5234.  610.5240. 

610.5242.  610.5243.  and  610.5244. 

Withdrawal  of  Petition 

On  June  20. 1985.  U.S.  Steel  notified  us 
that  it  was  withdrawing  its  petition,  and 
requested  that  the  investigation  be 
terminated.  On  July  22. 1965.  Lone  Star 
Steel  Company  and  CF  &  I  Steel 
Corporation  also  notified  us  that  they 
were  withdrawing.  This  withdrawal  is 
based  on  an  agreement  with  the 
government  of  Romania  to  limit  the 
volume  of  imports  of  these  products. 
Under  section  734(a)  of  the  Tariff  Act  of 
1930  (the  Act),  as  amended  by  section 
604  of  the  Trade  and  Tariff  Act  of  1984. 
upon  withdrawal  of  a  petition,  the 
administering  authority  may  terminate 
an  investigation  after  giving  notice  to  all 
parties  to  the  investigation.  We  have 
assessed  the  public  interest  factors  set 
out  in  section  734(a)(2)  of  the  Act,  and 
consulted  with  potentially  affected 
producers,  workers,  and  consuming 
industries  and  with  the  ITC.  On  the 
basis  of  our  assessment  of  the  public 
interest  factors  and  our  consultations, 
we  have  determined  that  termination 
would  be  in  the  public  interest. 

We  have  notified  all  parties  to  the 
investigation  and  the  ITC  of  petitioners' 
withdrawals  and  our  intention  to 
terminate. 

For  these  reasons,  we  are  terminating 
our  investigation. 
Gilbert  B.  Kaplan. 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration. 

August  7, 1985. 

(FR  Doc.  85-19116  Filed  ft-9-85;  8:45  amj 
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(A-588-020) 

Titanium  Sponge  From  Japan; 
Amendment  to  Finai  Determination  of 
Sales  at  Less  Than  Fair  Value 

agency:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 

action:  Notice. 


summary:  Upon  remand  from  the  Court 
of  the  International  Trade,  the 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  has 
recalculated  foreign  market  value  for 
titanium  sponge  from  Japan  produced  by 
Osaka  Titanium  Co.,  Ltd..  and  has 
determined  that  titanium  sponge  is  being 
sold  in  the  home  market  at  prices  which 
are  below  the  cost  of  production  and  in 
the  United  States  at  less  than  fair  value. 

EFFECTIVE  DATE:  August  12. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  J.  Kenkel,  Office  of  Investigations. 
Import  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW..  Washington. 
D.C.  20230,  telephone  (202)  377-4929. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  reached  its  final 
antidumping  duty  determination  in  the 
investigation  of  titanium  sponge  from 
Japan  on  September  24, 1984.  The  final 
determination  was  published  in  the 
Federal  Register  on  October  1, 1984,  (49 
PR  38687).  The  International  Trade 
Commission  reached  its  final 
determination  on  November  7, 1984,  and 
published  its  determination  in  the 
Federal  Register  on  November  15, 1984 
(49  FR  45276}  The  antidumping  duty 
order  was  signed  on  November  16. 1984, 
and  published  in  the  Federal  Register  on 
November  30, 1984,  (49  FR  47053). 

Counsel  for  Osaka  Titanium 
Company.  Ltd.  ("Osaka")  filed  a 
summons  on  December  28. 1984,  and  a 
complaint  on  January  28. 1985. 
challenging  our  final  determination, 
specifically  our  use  of  constructed  value 
in  calculating  foreign  market  value. 
Osaka  alleged  that  we  had  erred  in 
certain  allocations  of  interest  costs 
when  we  calculated  cost  of  production, 
resulting  in  a  cost  of  production  that 
was  too  high.  Osaka  also  questioned  our 
methodology  for  allocating  general 
expenses. 

Upon  our  motion  in  Osaka  Titanium 
Co..  Ltd.  v.  United  States.  Court  No.  84- 
12-01806,  the  Court  of  International 
Trade  remanded  the  case  to  the 


Department  on  June  4. 1985,  with 
instructions  that  we  (a)  reconsider  our 
methodology  regarding  the  allocation  of 
interest,  general  administrative  and 
other  nonoperating  expenses  to  the  cost 
of  production  of  titanium  sponge;  (b) 
redetermine  whether,  as  a  result  of  the 
reconsideration  of  the  allocation  of 
interest  and  expenses,  sales  below  the 
cost  of  production  were  made  in 
substantial  quantities  so  that  the  home 
market  sales  should  be  disregarded  in 
determining  foreign  market  value;  and 
(c)  if  the  ITA's  reconsideration  indicates 
either  that  home  market  sales  should  be 
the  basis  of  foreign  market  value  or  that 
the  cost  of  production  was  improp>erly 
calculated  during  the  investigation, 
recalculate  foreign  market  value  and  the 
weighted-average  dumping  margin  for 
Osaka  Titanium  Company,  Ltd. 

Remand  Results 

In  accordance  with  the  remand  order, 
the  Department  reviewed  the 
methodology  used  for  the  allocation  of 
interest  expenses.  The  allocation  of 
interest  expenses  had  been  based  on  the 
relative  value  of  fixed  assets  used  for 
the  manufacture  of  silicon  and  titanium 
products  in  Osaka's  plant. 

Upon  review  we  found  that  Osaka's 
balance  sheet  for  the  period  of 
investigation  indicated  that  82  percent 
of  the  company's  debt  was  short-term 
debt  and  1& percent  was  long-term  debt. 
(The  company's  equity  was  92.3  percent 
of  its  permanent  capitalization.)  Since 
most  of  the  intere9t  expenses  were 
incurred  on  short-term  debt,  a 
proportional  amount  of  interest 
expenses  resulting  from  this  debt  was 
reallocated  based  on  relative  value  of 
sales  of  titanium  sponge  to  Osaka's  total 
sales.  Although  we  consider  allocation 
of  interest  expense  from  short  term  debt 
over  the  cost  to  produce  the  goods 
which  were  sold  to  be  a  more 
appropriate  methodology  than  allocation 
over  the  sales  value  of  those  goods,  the 
record  does  not  contain  sufficient 
information  on  costs  to  produce  the 
titanium  sponge  sold  as  compared  to  the 
costs  to  produce  other  titanium  products 
and  silicon  sold  to  permit  us  to  use  the 
first  method.  Interest  expense  from  long- 
term  debt  was  allocated  on  the  basis  of 
relative  fixed  asset  value  as  in  the 
Department's  final  determination. 

We  affirm,  based  on  the  facts  of  the 
case,  that  the  methodology  used  by  the 
Department  for  the  allocation  of  general 
expenses  in  calculating  cost  of 
production  for  the  final  determination 
was  reasonable. 

Osaka  produced  silicon  and  titanium 
products  and  additionally  purchased 
and  resold  silicon  products  from  a 
subsidiary.  The  general  expenses 


reflected  in  the  financial  statements 
were  those  incurred  by  Osaka.  General 
expenses  incurred  by  the  subsidiary 
corporation  were  not  included  in  this 
amount 

In  its  original  final  determinatioo.  the 
Department  allocated  general  expenses 
based  on  internally  generated  costs  of 
production  for  the  silicon  and  titanium 
products  manufactured  by  Osaka.  Since 
the  general  expenses  did  not  include 
selling  expenses  nor  those  expenses  by 
the  subsidiary,  the  Department 
continues  to  use  internally  generated 
cost  of  production  for  Osaka  when 
allocating  Osaka's  general  expenses. 

Upon  review  of  the  record,  the 
Department  noted  that  internally 
generated  cost  of  production  used  to 
allocate  general  expenses  to  titanium 
sponge  did  not  include  the  appropriate 
proportional  amount  of  overhead.  The 
Department  revised  its  calculation 
accordingly. 

As  a  result  of  the  above  analysis,  we 
have  recalculated  the  cost  of  production 
of  titanium  sponge  produced  by  Osaka. 
Consequently,  we  now  reaffirm  that 
sales  of  titanium  sponge  in  the  home 
market  were  made  below  the  cost  of 
production  and  that  we  should  use 
constructed  value  as  foreign  market 
value.  Based  on  comparisons  of  U.Sl 
price  to  foreign  market  value,  we 
determine  that  the  antidumping  duty 
margin  for  Osaka  Titanium  Company. 
Ltd.  is  14.59  percent  The  rates  for  the 
other  two  respondents  are  not  affected. 
The  rate  for  all  other  manufacturers, 
producers  and  exporters  is  now  28.25 
percent 

Comments 

Petitioner 

Comment  No.  1.  The  petitioner 
questions  whether  the  selling,  general 
and  administrative  expenses  excluded 
by  Osaka  in  the  original  calculation  of 
the  cost  of  production  and  subsequently 
not  "recaptured"  by  the  Department  in 
its  calculation  of  cost  of  production 
should  be  included  in  the  cost 
production. 

DOC  Position.  The  Department  did 
not  include  two  categories  of  excluded 
expenses.  The  shipping  costs,  which 
represent  the  cost  of  transporting  and 
insuring  the  finished  product  from  the 
plant  to  the  customer,  were  excluded 
because  our  cost  of  production  is 
compared  to  ex-factory  home  market 
prices,  the  second  category,  "other" 
costs,  was  excluded  from  SG&A  in  the 
determination  of  cost  production 
because  those  costs  do  not  relate  to  the 
production,  marketing  or  sale  of 
titanium  sponge. 
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Comment  No.  2.  The  petitioner  argues 
the  Department  should  allocate  the 
general  and  administative  expenses  that 
it  did  "recapture"  on  the  basis  of 
internally  generated  production 
expenses,  rather  than  on  the  basis  of 
turnover  or  sales.  The  petitioner  also 
asks  that  "general '  research  and 
development  (R&D)  expenses  be 
included  in  the  cost  of  production  of 
titanium  sponge. 

DOC  Position.  The  "recaptured" 
expenses  that  Osaka  had  excluded  in  its 
original  cost  calculations,  have  been 
allocated  using  the  same  method  as  that 
used  for  all  other  general  and 
administrative  expenses,  internally 
generated  costs.  Regarding  R&D, 
because  Osaka  directly  allocated  all 
R&D  to  specific  products,  the  R&D 
expenses  for  titanium  sponge  could  be 
-allocated  directly  to  the  cost  of 
production  of  titanium  sponge.  The 
respondent  did  not  engage  in  "general" 
R&D. 

Comment  No.  3.  The  petitioner  argues 
that  a  disproportionately  large  amount 
of  Osaka's  selling  expenses  have  been 
allocated  to  silicon  as  compared  to 
titanium  products.  This  problem  is 
aggravated  by  the  Department's 
allocation  of  selling  expenses  by  tons  of 
titanium  sponge  produced  rather  than 
tons  sold. 

DOC  Position.  Most  of  the  selling 
expenses  could  be  identified  with  each 
of  the  various  products.  Only  a 
relatively  small  amount  of  the  selling 
expenses  were  allocated  by  relative 
sales  value.  The  selling  expenses 
attributed  to  titanium  sponge  were 
allocated  by  tons  sold,  not  produced. 
However,  because  of  Osaka's  unusual 
organization  and  operation,  the 
Department  allocated  the  general 
expenses  on  the  basis  of  internally 
generated  costs,  as  described  above. 

Comment  No.  4.  Petitioner  assert  that 
short-term  financing  expenses  should  be 
apportioned  on  the  basis  of  assets  rather 
than  sales  by  product  line  because 
financing  is  most  needed  for  those 
products  that  have  the  weakest  sales. 
Alternatively,  the  Department  should 
allocate  short-term  financing  by 
internally  generated  production  costs.  If 
the  Department  continues  to  use  a  sales- 
based  method,  it  should  be  consistent 
and  use  a  per  unit  allocation  over  units 
sold,  not  units  produced. 

DOC  Position.  The  Department  used 
sales  value  to  allocate  short-term 
interest  among  the  products  because  the 
assets  financed  by  these  short-term 
sources  are  closely  associated  with 
sales.  The  short-term  interest  was 
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allocated  to  units  sold,  not  to  units 
produced. 

Respondent 

Comment  No.  1.  Allocating  Osaka's 
general  and  administrative  expenses  for 
all  products  on  the  basis  of  "internally 
generated  cost"  is  inconsistent  with  the 
Department's  precedent  and 
unsupported  by  the  facts.  Rather,  the 
Department  should  allocate  such 
expenses  to  each  product  on  the  basis  of 
relative  sales  of  that  product. 

Doc  Position.  In  determining  if  the 
method  used  by  a  respondent  for 
allocating  costs  in  appropriate,  we 
consider  many  facts,  such  as  the 
characteristics  of  the  industry,  operation 
of  the  company  and  the  nature  of  the 
expenses.  In  this  case  we  employed 
"internationally  generated  cost" 
because  of  the  unusual  circumstances  of 
the  company's  operations.  As  stated 
above,  Osaka  produced  silicon  and 
titanium  products  and  additionally 
purchased  and  resold  silicon  products 
made  by  a  subsidiary.  Thus,  an 
allocation  of  general  &  administrative 
expenses  based  on  relative  sales,  or  cost 
of  goods  sold  would  result  in  attributing 
a  portion  of  Osaka's  general  expenses  to 
a  product  produced  by  a  subsidiary.  The 
general  expenses  reflected  in  the 
financial  statement  were  those  incurred 
by  Osaka.  General  expenses  incurred  by 
the  subsidiary  corporation  were  not 
included  in  this  amount.  While  the 
respondent  has  claimed  that  the  silicon- 
producing  subsidiary  has  not  incurred 
general  and  administrative  expenses,  it 
has  not  provided  evidence  during  the 
course  of  the  investigation  to  support 
this  claim. 

Comment  No.  2.  Assuming  its 
allocation  methodology  is  proper,  the 
Department  erred  in  calculating 
"internationally  generated  cost" 
because  the  Department  allocated  the 
general  expenses  to  titanium  sponge 
based  on  the  cost  of  the  division  that 
produces  titanium  sponge.  However,  this 
division  also  incurs  costs  related  to 
other  products.  The  Department  further 
erred  by  allocating  factory  overhead  to 
the  sponge  production  division  by  direct 
manufacturing  costs  instead  of  by  an 
allocation  base  which  reflects  the  actual 
expenditures  for  each  overhead 
expense. 

Doc  Position.  The  Department 
allocated  general  expenses  to  all 
titanium  products  based  on  the 
"internally  generated  cost"  of  all 
titanium  products.  This  share  of  general 
expenses  was  then  divided  among 
titanium  products  based  on  relative 
sales.  The  unit  value  is  based  on  tons  of 


titanium  sponge  sold.  The  Department 
has  accepted  the  respondent's  allocation 
of  factory  overhead. 

Comment  No.  3.  Osaka  claims  that  the 
Department  should  have  used  home 
market  prices  for  foreign  market  value 
because  the  company's  sales  below  cost 
of  production  were  not  systematic  and 
not  for  an  extended  period  of  time,  as 
required  by  the  statute  and  legislative 
history.  The  Department  should  have 
examined  sales  over  a  twelve-  not  a  six- 
month  period. 

Doc  Position.  We  disregarded  Osaka's 
home  market  prices  and  used 
constructed  value  for  foreign  market 
value  because  over  90  percent  of 
Osaka's  home  market  sales  during  the 
period  of  investigation  were  at  prices 
below  the  cost  of  production.  Neither 
the  statute  nor  the  legislative  history 
cited  by  Osaka  indicate  the  intended 
duration  of  "an  extended  period  of  time" 
in  section  section  773(b)  of  the  Tariff  Act 
of  1930,  as  amended  (19  U.S.C.  1677b(b)). 
Unless  a  respondent  demonstrates  that 
we  should  examine  a  particular  period, 
we  look  at  sales  during  a  six-month 
period  of  investigation  [see,  e.g., 
"Certain  Steel  Wire  Nails  from  the 
Republic  of  Korea;  Antidumping:  Final 
Determination  of  Sales  at  Less  than  Fair 
Value  and  Exclusions  From  Final 
Determination."  47  FR  27392).  In  this 
case  Osaka  has  not  p.ovided  evidence 
to  show  that  a  twelve-month  period  is 
more  representative  of  its  home  market 
selling  practices. 

Interested  Party 

Comment  No.  1.  Timet,  an  interested 
party  in  this  investigation,  recommends 
that  the  Department  ignore  the 
"insignificant"  adjustments  at  issue  and 
use  its  administrative  discretion  in 
accordance  with  19  U.S.C.  1677  f-l(a)(2) 
to  reaffirm  its  original  final 
determination  as  to  Osaka. 

DOC  Position.  The  section  of  the 
statute  referred  to  by  Timet  only  allows 
us  to  ignore  insignificant  adjustments  for 
certain  specific  items.  These  enumerated 
items  do  not  include  cost  of  production. 
Therefore,  the  Department  has  decided 
not  to  ignore  the  small  adjustments  to 
foreign  market  value  since  these 
changes  involve  cost  of  production. 

William  T.  Archey. 

Acting  Assistant  Secretary,  for  Trade 
A  dministration. 

August  6, 1985. 

IFR  Doc.  85-19117  Filed  8-9-85;  8.45  am) 
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[C-122-504I 

Initiation  of  Countervailing  Duty 
Investigation;  Certain  Red  Rasl>en1es 
From  Canada 

agency:  Import  Administration. 
International  Trade  Administration. 
Commerce. 
action:  Notice. 

summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether 
producers  or  exporters  in  Canada  of 
certain  red  raspberries,  as  described  in 
the  "Scope  of  the  Investigation"  section 
below,  receive  benefits  which  constitute 
subsidies  within  the  meaning  of  the 
countervailing  duty  law.  We  are 
notifying  the  U.S.  International  Trade 
Commission  (ITC)  of  this  action,  so  that 
it  may  determine  whether  imports  of  the 
subject  merchandise  materially  injure, 
or  threaten  material  injury  to,  a  U.S. 
industry.  The  ITC  will  make  its 
preliminary  determination  on  or  before 
September  3, 1985.  If  our  investigation 
proceeds  normally,  we  will  make  our 
preliminary  determination  on  or  before 
October  11, 1985. 
EFFECTIVE  DATE:  August  12, 1985. 
FOR  FURTHER  INFORMATIOM  CONTACT 
Mary  Martin  or  Peter  Sultan.  Office  of 
Investigations.  Import  Administration. 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  D.C.  20230;  telephone:  (202) 
377-3464  or  377-2815. 
SUPPLEMENTARY  INFORMATION; 

The  Petition 

On  July  18. 1985,  we  received  a 
petition  from  the  Washington  Red 
Raspberry  Commission,  the  Red 
Raspberry  Committee  of  the  Oregon 
Caneberry  Commission,  the  Red 
Raspberry  Committee  of  the  Northwest 
Food  Processors  Association,  the  Red 
Raspberry  Member  Group  of  the 
American  Frozen  Food  Institute.  Rader 
Farms  (a  grower-packer).  Ron  Roberts  (a 
grower).  Shuksan  Frozen  Foods,  Inc.  the 
Washington  Red  Raspberry  Growers 
Association,  and  the  North  Willamette 
Horticultural  Society,  on  behalf  of 
domestic  producers  of  red  raspberries 
packed  in  bulk  containers  and  suitable 
for  further  processing. 

In  compliance  with  the  filing 
requirements  of  §  355.26  of  the 
Commerce  Regulations  (19  CFR  355.26). 
the  petition  alleges  that  producers  or 
exporters  of  certain  red  raspberries  in 
Canada,  directly  or  indirectly,  receive 
benefits  which  constitute  subsidies 


within  the  meaning  of  section  701  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act), 
and  that  these  imports  materially  injure, 
or  threaten  material  injury  to.  a  U.S. 
industry. 

Canada  is  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act;  therefore.  Title 
VII  of  the  Act  applies  to  this 
investigation  and  an  injury 
determination  is  required. 

Initiatioo  of  Investigation 

Under  section  702(c)  of  the  Act  wnthin 
20  days  after  a  petition  is  filed,  we  must 
determine  whether  the  petition  sets  forth 
the  allegations  necessary  for  the 
initiation  of  a  countervaibng  duty 
investigation,  and  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  this  petition  and  we 
have  found  that  it  meets  the 
requirements  for  initiation. 

We  are  initiating  a  countervailing 
duty  investigation  to  determine  whether 
producers  or  exporters  in  Canada  of 
certain  red  raspberries,  as  described  in 
the  "Scope  of  the  Investigation"  section 
of  this  notice,  receive  benefits  which 
constitute  subsidies.  If  our 
investigations  proceeds  normally,  we 
will  make  our  preliminary  determination 
by  October  11, 1985. 

Scope  of  the  Investigation 

The  products  covered  by  this 
investigation  are  fresh  and  frozen  red 
raspberries  packed  in  bulk  and  suitable 
for  further  processing.  Fresh  red 
raspberries  are  currently  classified 
under  item  numbers  146.5400  and 
146.5600  of  the  Tariff  Schedules  of  the 
United  States,  Annotated  (TSUSA),  and 
frozen  raspberries  under  item  number 
146.7400. 

Allegation  of  Subsidies 

The  petition  alleges  that  Canadian 
production  of  red  raspberries  packed  in 
bulk  containers  is  subsidized  by  the 
provincial  government  of  British 
Columbia.  We  are  initiating  an 
investigation  on  the  following  allegation: 

British  Columbia  Raspberry  Producers' 
Farm  Income  Plan 

According  to  the  petitioners,  this 
program  was  created  in  1976.  pursuant 
to  British  Columbia's  Farm  Income 
Insurance  Act.  Participation  is  open  to 
commercial  raspberry  growers  in  the 
province  which,  in  the  year  of 
application,  deliver  at  least  7.000  pounds 
of  processing  red  raspberries  to  a 
processor  in  the  province. 

Participants  in  the  program  receive 
payments  for  years  in  which  certain 
costs  of  production  exceed  certain 


average  market  returns.  These  payments 
are  equal  to  the  diHerence  between  this 
cost  of  production  and  average  market 
return,  less  a  deduction  for  grower 
premiums.  Petitioners  allege  that  such 
payments  have  been  made  for  crops 
produced  in  1976. 1980  and  1983. 

We  are  not  initiating  an  investigation 
of  the  following  allegation: 

Law-interest  Loans.  Loan  Guarantees 
and  Partial  Interest  Reimbursement 
From  Provincial  Government  of  British 
Columbia 

Petitioners  allege  that  growers  of  red 
raspberries  in  British  Columbia  may  be 
receiving  low-interest  loans,  loan 
guarantees,  and  partial  interest 
reimbursement  from  the  provincial 
government  of  British  Columbia.  In  a 
past  investigation  we  have  found  these 
alleged  programs  not  to  be 
countervailable  [See  Final  Affirmative 
Countervailing  Duty  Determination: 
Live  Swine  and  Fresh,  Chilled  and 
Frozen  Pork  Products  from  Canada  (50 
FR  25097. 1985)].  Petitioners  have  not 
presented  new  evidence,  nor  have  they 
alleged  changed  circimistances.  with 
respect  to  these  programs. 

Notification  of  ITC 

Section  702(d)  of  the  Act  requires  us 
to  notify  the  U.S.  International  Trade 
Commission  (ITC)  of  this  action,  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonconfidential 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  it 
confirms  that  it  will  not  disdose  sudi 
information  either  publicly  or  under  an 
administrative  protective  order  without 
the  written  consent  of  the  Deputy 
Assistant  Secretary  for  Import 
Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  September 
3. 1985.  whether  there  is  a  reasonable 
indication  that  imports  of  certain  red 
raspberies  from  Canada  materially 
in)ure,  or  threaten  material  injury  to.  a 
U.S.  industry.  If  the  ITC's  determination 
is  negative,  this  investigation  will  be 
terminated:  otherwise,  the  investigation 
will  proceed  according  to  the  statutory 
procedures. 
Gilbert  B.  Kaplan, 

Acting  Deputy  Assistant  Secretary  for  Import 
A  dministration. 

August  6, 1985. 

(FR  Doc.  85-19121  Filed  8-&-85;  8:45  am] 
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Preliminary  Affirmative  Countervailing 
Duty  Determination;  Certain  Heavy 
Iron  Construction  Casting  From  Brazil 

agency:  Import  Administration, 
Inemational  Trade  Administration, 
Commerce. 
action:  Notice. 

summary:  We  preliminarily  determine 
that  certain  benefits  which  constitute 
subsidies  within  the  meaning  of  the 
countervailing  duty  law  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Brazil  of  certain  heavy 
iron  construction  castings.  The 
estimated  net  subsidy  is  4.56  prcent  ad 
valorem. 

We  have  noticed  the  United  States 
International  Trade  Commission  (ITC) 
of  our  determination.  We  are  directing 
the  U.S.  Customs  Service  to  suspend 
hquidation  of  all  entries  of  certain  heavy 
iron  construction  castings  which  are 
entered  or  withdrawn  from  warehouse, 
for  consumption,  on  or  after  the  date  of 
publication  of  this  notice.  We  have  also 
directed  the  U.S.  Customs  Service  to 
require  a  cash  deposit  or  bond  for  each 
such  entry  in  an  amount  equal  to  the 
estimated  net  subsidy  as  described  in 
the  "Suspension  of  Liquidation"  section 
of  this  notice. 

If  this  investigation  proceeds 
normally,  we  will  make  our  final 
determination  by  October  21, 1985. 
EFFECTIVE  DATE:  August  12, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Bombelles,  I^oc  Nguyen  or 
Barbara  Tillman.  Office  of 
Investigations.  Import  Administration. 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue.  NW.. 
Washington,  D.C.  20230;  telephone:  (202) 
377-3174  (202)  377-0167.  or  (202)  377- 
2438. 

SUPPtfMENTARY  INFORMATION: 

Preliininary  Determination 

Based  upon  our  investigation,  we 
preliminarily  determine  that  there  is 
reason  to  believe  or  suspect  that  certain 
benefits  which  constitute  subsidies 
within  the  meaing  of  section  701  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
are  being  provided  to  manufacturers, 
producers,  or  exporters  in  Brazil  of 
certain  heavy  iron  construction  castings. 
For  purposes  of  this  investigation,  the 
following  programs  are  found  to  confer 
subsidies: 

•  Preferential  Working  Capital 
Financing  for  Exports — Resolutions  674. 
882  and  950: 

•  Income  Tax  Exemption  for  Export 
Earnings. 


We  determine  the  estimated  net 
subsidy  to  be  4.56  percent  ad  valorem. 

Case  History 

On  May  13. 1985,  we  received  a 
petition  in  proper  form  from  the 
Municipal  Castings  Fair  Trade  Council, 
a  trade  association  representing 
domestic  producers  of  certain  iron 
construction  castings  and  fifteen 
individually-named  members  of  the 
association.  Those  members  are: 
Alhambra  Foundry,  Inc.;  Allegheny 
Foundry  Co.;  Bingham  &  Taylor; 
Campbell  Foundry  Co.;  Charlotte  Pipe  & 
Foundry  Co.;  Deeter  Foundry  Co.; 
Municipal  Castings,  Inc.;  Neenah 
Foundry  Co.;  Opelika  Foundry  Co.,  Inc.; 
Pinkerton  Foundry,  Inc.;  Tyler  Pipe 
Corp.;  U.S.  Foundry  4  Manufacturing  Co. 
and  Vulcan  Foundry,  Inc..  filing  on 
behalf  of  the  U.S.  producers  of  certain 
iron  construction  castings.  In 
compliance  with  the  filing  requirements 
of  §  355.26  of  the  Commerce  Regulations 
(19  CFR  355.26).  the  petition  alleges  that 
manufacturers,  producers,  or  exporters 
in  Brazil  of  certain  iron  construction 
castings  receive,  directly  or  indirectly, 
benefits  which  constitute  subsidies 
within  the  meaning  of  section  701  of  the 
Act,  and  that  these  improts  materially 
injure,  or  threaten  material  injury  to,  a 
U.S.  industry. 

We  found  that  the  petition  contained 
sufficient  grounds  upon  which  to 
intitiate  a  countervailing  duty 
investigation,  and  on  June  3, 1985.  we 
initiated  such  an  investigation  (50  FR. 
24269).  We  stated  that  we  expected  to 
issue  a  preliminary  determination  by 
August  6. 1985. 

Since  Brazil  is  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act.  an  injury 
determination  is  required  for  this 
investigation.  Therefore,  we  notified  the 
ITC  of  our  initiation.  On  June  27, 1985. 
the  ITC  preliminarily  determined  that 
there  is  a  reasonable  indication  that 
imports  of  certain  heavy  iron 
construction  castings  materially  injure, 
or  threaten  material  injury  to,  a  U.S. 
Industry  (50  FR.  27498). 

The  ITC  also  determined  that  there  is 
no  reasonable  indication  that  imports  of 
certain  light  iron  construction  castings 
cause  or  threaten  material  injury  to  a 
U.S.  industry.  For  the  purposes  of  this 
investgation.  the  term  "certain  light  iron 
construction  castings"  is  limited  to 
valve,  servcie  and  meter  boxes.  Such 
castings  are  placed  below  ground  to 
encase  water,  gas  or  other  valves,  or 
water  or  gas  meters.  Therefore,  our 
investigation  is  limited  to  certain  heavy 
iron  construction  castings  as  defined  in 
the  "Scope  of  the  Investigation"  section 


of  this  notice,  and  we  have  changed  the 
title  of  the  investigation  accordingly. 

We  presented  a  questionnaire 
concerning  the  allegations  to  the 
government  of  Brazil  in  Washington, 
D.C.  on  June  11. 1985.  On  July  22. 1985. 
we  received  a  response  to  the 
questionnaire.  There  are  four  known 
producers  and  exporters  in  Brazil  of 
certain  heavy  iron  construction  castings 
that  exported  to  the  United  States 
during  the  review  period.  We  have 
received  information  on  three  of  the 
companies,  which  according  to  the 
government  of  Brazil,  account  for 
substantially  all  exports  to  the  United 
States.  These  are  Fundicao  Aldebara. 
Ltda.  (Aldebara).  Usina  Siderurgica 
Paraense — Usipa  Ltda.  (Usipa)  and 
Sociedade  de  Metalurgica  e  Processos 
Ltda.  (Somep). 

Scope  of  the  Investigation 

The  products  covered  by  this 
investigation  are  certain  heavy  iron 
construction  castings,  which  are  defined 
for  purposes  of  this  proceeding  as 
manhole  covers,  rings  and  frames;  catch 
basin  grates  and  frames;  and  cleanout 
covers  and  frames.  Such  castings  are 
used  for  drainage  or  access  purposes  for 
public  utility,  water  and  sanitary 
systems.  Manhole  covers,  rings  and 
frames  are  currently  provided  for  in  item 
607.0950  of  the  Tariff  Schedules  of  the 
United  States.  Annotated  (TSUSA).  All 
other  certain  heavy  iron  construction 
castings  are  subsumed  in  item  607.0990 
of  the  TSUSA. 

Analysis  of  Programs 

Throughout  this  notice,  we  refer  to 
certain  general  principles  applied  to  the 
facts  of  the  current  investigation.  These 
principles  are  described  in  the 
"Subsidies  Appendix"  attached  to  the 
notice  of  "Cold-Rolled  Carbon  Steel 
Flat-Rolled  Products  from  Argentina: 
Final  Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order,"  which  was  published  in  the 
April  26, 1984,  issue  of  the  Federal 
Register  (49  FR  18006). 

Consistent  with  our  practice  in 
preliminary  determinations,  where  a 
response  to  an  allegation  denies  the 
existence  of  a  program,  receipt  of 
benefits  under  a  program,  or  eligibility 
of  a  company  or  industry  for  a  program, 
and  the  Department  has  no  persuasive 
evidence  showing  that  the  response  is 
incorrect,  we  accept  the  response  for 
purposes  of  the  preliminary 
determination.  All  such  responses  are 
subject  to  rigorous  verification.  If  the 
response  cannot  be  supported  at 
verification,  and  the  program  is 
otherwise  countervailable,  the  program 
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will  be  considered  a  subsidy  in  the  final 
determination. 

For  purposes  of  this  preliminary 
determination,  the  period  for  which  we 
are  measuring  subsidization  ("the 
review  period")  is  the  calendar  year 
1984.  In  its  response,  the  government  of 
Brazil  provided  data  for  the  applicable 
period,  including  financial  statements 
for  Somep,  Usipa  and  Aldebara. 

Based  upon  our  analysis  of  the 
petition  and  the  response  to  our 
questionnaire,  we  preliminarily 
determine  the  following: 

/.  Programs  Determined  To  Confer 
Subsidies 

We  preliminarily  determine  that 
subsidies  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Brazil  of  certain  heavy  iron 
construction  castings  under  the 
following  programs: 

A.  Preferential  Working-Capital 
Financing  for  Exports 

The  Carteira  do  Comercio  Exterior 
(Foreign  Trade  Department,  or  CACEX) 
of  the  Banco  do  Brasil  administers  a 
program  of  short-term  working  capital 
financing  for  the  purchase  of  inputs. 
These  working-capital  loans  were 
originally  authorized  by  Resolution  674, 
which  was  superseded  by  Resolution 
882,  which  was  itself  substantially 
amended  by  Resolution  950  on  August 
21, 1984.  During  the  review  period,  these 
loans  were  provided  under  Resolutions 
882  and  950. 

Eligibility  for  this  type  of  financing  is 
determined  on  the  basis  of  past  export 
performance  or  of  an  acceptable  export 
plan.  The  amount  of  available  financing 
is  calculated  by  making  a  series  of 
adjustments  to  the  dollar  value  of 
exports.  During  the  review  period,  the 
maximum  level  of  eligibility  for  such 
financing  was  20  percent  of  the  value  of 
exports. 

Following  approval  by  CACEX  of 
their  applications,  participants  in  the 
program  receive  certificates 
representing  portions  of  the  total  dollar 
amount  for  which  they  are  eligible.  The 
certificates,  which  must  be  used  within 
one  year  of  their  issue,  may  be 
presented  to  banks  in  return  for 
cruzeiros  at  the  exchange  rate  in  effect 
on  the  date  of  presentation.  Loans 
provided  through  this  program  are  made 
for  a  term  of  up  to  one  year. 

On  January  1, 1984,  Resolution  882 
modified  the  interest  rate  to  full 
monetary  correction  plus  3  percent,  with 
the  interest  and  principal  payable  in  one 
lump  sum  at  the  expiration  of  the  loan. 
On  August  21, 1984,  Resolution  950  made 
this  working-capital  financing  available 
from  commercial  banks,  with  interest 


calculated  at  time  of  repayment.  Under 
Resolution  950,  the  Banco  do  Brasil  paid 
the  lending  institution  an  equalization 
fee  of  up  to  10  percent  of  the  interest 
(after  monetary  correction).  Resolution 
950  was  amended  in  May  1985.  The 
equalization  fee  was  increased  to  15 
percent  of  the  interest  (after  monetary 
correction). 

Since  receipt  of  working-capital 
financing  is  contingent  on  export 
performance,  and  provides  funds  to 
participants  at  interest  rates  lower  than 
those  available  from  commercial 
sources,  we  preliminarily  determine  that 
this  program  confers  an  export  subsidy. 

Consistent  with  our  stated  policy  to 
take  into  account  program-wide  changes 
that  occur  before  our  preliminary 
determination,  we  calculated  the  benefit 
by  multiplying  the  current  maximum 
level  of  eligibility  (20  percent)  by  the 
equalization  fee  (15  percent)  plus  the 
Imposto  sobre  Operacoes  Financeiras 
(Tax  on  Financial  Operations,  or  lOF). 
We  allocated  the  benefit  over  the  total 
value  of  all  exports,  resulting  in  an 
estimated  net  subsidy  of  3.30  percent  ad 
valorem. 

B.  Income  Tax  Exemption  for  Export 
Earnings 

Under  Deci'ee-Laws  1158  and  1721, 
exporters  of  certain  heavy  iron 
construction  castings  are  eligible  for  an 
exemption  from  income  tax  on  a  portion 
of  profits  attributable  to  export  revenue. 
Because  this  exemption  is  tied  to 
exports  and  is  not  available  for 
domestic  sales,  we  preliminarily 
determine  that  this  exemption  confers 
an  export  subsidy.  One  producer  of 
certain  heavy  iron  construction  castings 
took  an  exemption  from  income  tax 
payable  in  1984  on  a  portion  of  export 
profits  earned  in  1983.  We  multiplied 
that  portion  of  tax  savings  gained  by  the 
company  that  exported  in  1983  by  the 
nominal  corporate  tax  rate,  and 
allocated  the  benefit  over  the  total  value 
of  respondents'  1984  exports  to  calculate 
an  estimated  net  subsidy  of  1.26  percent 
ad  valorem. 

II.  Programs  Determined  Not  To  Be 
Used 

We  preliminarily  determine  that 
manufacturers,  producers,  or  exporters 
in  Brazil  of  certain  heavy  iron 
construction  castings  did  not  use  the 
following  programs  which  were  listed  in 
our  notice  of  "Initiation  of  a 
Countervailing  Duty  Investigation: 
Certain  Iron  Construction  Castings  from 
Brazil"  (50  FR  24269). 


A.  Resolution  330  of  the  Banco  Central 
do  Brasil 

Resolution  330  provides  financing  for 
up  to  80  percent  of  the  value  of  the 
merchandise  placed  in  a  specified 
bonded  warehouse  and  destined  for 
export.  Exporters  of  iron  construction 
castings  would  be  eligible  for  financing 
under  this  program.  However,  the 
government  of  Brazil  stated  in  its 
response  that  none  of  the  construction 
castings  producers  under  investigation 
participated  in  this  program  during  the 
review  period;  therefore,  we 
preliminarily  determine  that  this 
program  was  not  used. 

B.  Export  Financing  Under  the  CIC- 
CREGE  14-11  Circular 

Under  its  CIC-CREGE  14-11  circular 
("14-11"),  the  Banco  do  Brasil  provides 
180-  and  360-day  cruzeiro  loans  for 
export  financing,  on  the  condition  that 
companies  applying  for  thesejoans 
negotiate  fixed-level  exchange  contracts 
with  the  bank.  Companies  obtaining  a 
360-day  loan  must  negotiate  exchange 
contracts  with  the  bank  in  an  amount 
equal  to  twice  the  value  of  the  loan. 
Companies  obtaining  a  180-day  loan 
must  negotiate  an  exchange  contract 
equal  to  the  amount  of  the  loan. 

According  to  the  response  of  the 
government  of  Brazil,  none  of  the 
companies  under  investigation  had 
loans  under  this  program  during  the 
review  period. 

C.  Exemption  of  IPI  Tax  and  Customs 
Duties  on  Imported  Equipment  (CDI) 

Under  Decree-Law  1428.  the  Conselho 
do  Desenvolvimento  Industrial 
(Industrial  Development  Council,  or 
GDI)  provides  for  the  exemption  of  80  to 
100  percent  of  the  customs  duties  and  80 
to  100  percent  of  the  IPI  tax  on  certain 
imported  machinery  for  projects 
approved  by  the  CDI.  The  recipient  must 
demonstrate  that  the  machinery  or 
equipment  for  which  an  exemption  is 
sought  was  not  available  from  a 
Brazilian  producer.  The  investment 
project  must  be  deemed  to  be  feasible 
and  the  recipient  must  demonstrate  that 
there  is  a  need  for  added  capacity  in 
Brazil. 

The  government  of  Brazil  stated  in  its 
response  that  none  of  the  construction 
castings  producers  subject  to  the 
investigation  received  incentives  under 
this  program  during  the  review  period. 

D.  The  BEFIEX  Program 

The  Comissao  para  a  Concessao  de 
Beneficios  Fiscais  a  Programas 
Especiais  de  Exportacao  (Commission 
for  the  Granting  of  Fiscal  Benefits  to 
Special  Export  Programs,  or  BEFIEX) 
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grants  at  least  three  categories  of 
benefits  to  Brazilian  exporters: 

•  Under  Decree-Law  77.065,  BEFIEX 
may  reduce  by  70  to  90  percent  import 
duties  and  the  IPl  tax  on  the  importation 
of  machinery,  equipment,  apparatus, 
instruments,  accessories  and  tools 
necessary  for  special  export  programs 
approved  by  the  Ministry  of  Industry 
and  Trade,  and  may  reduce  by  50 
percent  import  duties  and  the  IPI  tax  on 
imports  of  components,  raw  materials 
and  intermediary  products; 

•  Under  article  13  of  Decree  No. 
72.1219,  BEFIEX  may  extend  the  carry- 
forward period  for  tax  losses  from  4  to  6 
years;  and 

•  Under  article  14  of  the  same  decree, 
BEFIEX  may  allow  special  amortization 
of  pre-operational  expenses  related  to 
approved  projects.  In  its  response,  the 
government  of  Brazil  stated  that  the 
construction  castings  producers  under 
investigation  did  not  participate  in  this 
program.      . 

E.  The  CDEX  Program 

I>ecree-Law  1428  authorized  the 
Comissao  para  Incentives  a  Exporta^ao 
(Commission  for  Export  Incentives,  or 
CIEX)  to  reduce  import  taxes  and  the  IPI 
tax  up  to  10  percent  on  certain 
equipment  for  use  in  export  production. 
In  its  response,  the  government  of  Brazil 
stated  that  none  of  the  construction 
castings  producers  under  investigation 
participated  in  this  program. 

F.  Accelerated  Depreciation  for 
Brazilian-Made  Capital  Equipment 

Pursuant  to  Decree-Law  1137,  any 
company  which  purchases  Brazilian- 
made  capital  equipment  and  has  an 
expansion  project  approved  by  the  GDI 
may  depreciate  this  equipment  at  twice 
the  rate  normally  permitted  under 
Brazilian  tax  laws.  In  the  response,  the 
government  of  Brazil  stated  that  none  of 
the  respondents  used  this  program 
during  the  review  period. 

G.  Incentives  for  Trading  Companies 

Under  Resolution  643  of  the  Banco 
Central  do  Brasil,  trading  companies  can 
obtain  export  financing  similar  to  that 
obtained  by  manufacturers  under 
Resolutions  882  and  950.  In  its  response, 
the  government  of  Brazil  stated  that  the 
construction  castings  producers  under 
investigation  did  not  receive  any 
benefits  under  this  program. 

H.  The  PROEX  Program 

Short-term  credits  for  exports  are 
available  under  the  Programa  de 
Financiamento  a  Producao  para  a 
Exportacao  (PROEX).  a  loan  program 
operated  by  Banco  Nacional  do 
Desenvolvimento  Economico  e  Soda! 


(National  Bank  of  Economic  and  Social 
Development,  or  BNDES.)  In  its 
response,  the  government  of  Brazil 
stated  that  none  of  the  companies  under 
investigation  participated  in  this 
program  during  the  review  period. 

I.  Resolution  68  (FINEX)  Financing 

Resolution  68  of  the  Conselho 
Nacional  do  Comercio  Exterior 
(CONCEX)  provides  that  CONCEX  may 
draw  upon  the  resources  of  the  Fundo 
de  Financiamento  a  Exportagao  (FINEX) 
to  extend  dollar-denominated  loans  to 
both  exporters  and  foreign  buyers  of 
Brazilian  goods.  Financing  is  granted  on 
a  transaction-by-transaction  basis.  In  its 
response,  the  government  of  Brazil 
stated  that  the  respondents  did  not 
receive  Resolution  68  financing  during 
the  review  period. 

J.  Government  Loan  Guarantees  on 
Foreign-Denominated  Debt 

Petitioners  allege  that  the  government 
of  Brazil  provides  guarantees  on  long- 
term,  foreign-denominated  loans  in 
order  to  help  enterprises  service  such 
loans.  The  government  of  Brazil  stated 
in  its  response  that  none  of  the 
companies  under  investigation  received 
government  loan  guarantees  on  foreign- 
denominated  debt  during  the  review 
period. 

K.  Loans  Through  the  Apoio  o 
Desenvolvimento  Tecnologica  a 
Empresa  Nacional  (ADTEN) 

Petitioners  allege  that  the  government 
of  Brazil  maintains,  through  the 
Financiadora  de  Estudos  Projectos 
(FINEP),  a  loan  program,  ADTEN,  that 
provides  long-term  loans  on  preferential 
terms  to  encourage  the  growth  of 
industries  and  development  of 
technology.  In  its  response,  the 
government  of  Brazil  stated  that  none  of 
the  companies  under  investigation  had 
loans  through  this  program  outstanding 
during  the  review  period. 

L.  IPI  Rebates  for  Capital  Investment 

Decree  law  1547.  enacted  in  April 
1977,  provides  funding  for  approved 
expansion  projects  in  the  Brazilian  steel 
industry  through  a  rebate  of  the  IPI,  a 
value-added  tax  imposed  on  domestic 
sales.  According  to  the  response  of  the 
government  of  Brazil,  iron  construction 
castings  producers  are  not  eligible  to 
participate  in  this  program. 

///.  Programs  Preliminary  Determined 
To  Require  Additional  Information 

A.  IPI  Export  Credit  Premium 

Until  very  recently,  Brazilian 
exporters  of  manufactured  products 
were  eligible  for  a  tax  credit  on  the 
Imposto  sdbre  Produtos  Industrializados 


(Tax  on  Industrialized  Products,  or  IPI), 
The  IPI  export  credit  premium,  a  cash 
reimbursement  paid  to  the  exporter 
upon  the  export  of  otherwise  taxable 
industrial  products,  has  been  found  to 
confer  a  subsidy  in  previous 
countervailing  duty  investigations 
involving  Brazilian  products.  After 
having  suspended  this  program  in 
December  1979,  the  government  of  Brazil 
reinstated  it  on  April  1, 1961. 

According  to  the  government  of  Brazil, 
this  program  was  phased  out  between 
November  1984  and  May  1, 1985,  under 
the  terms  of  "Portaria"  (Notice]  of  the 
Ministry  of  Finance  No.  176  of 
September  12, 1984.  This  action  was 
taken  in  accordance  with  Brazil's 
commitment  pursuant  to  Article  14  of 
the  Agreement  on  Interpretation  and 
Application  of  Articles  VI,  XVI  and 
XXIII  of  the  General  Agreement  on 
Tariffs  and  Trade  ("the  Subsidies 
Code").  Consistent  with  our  stated 
policy  of  taking  into  account  program- 
wide  changes  that  occur  prior  to  our 
preliminary  determination,  we  are  not 
including  this  program  in  calculating  the 
deposit/bonding  rate.  However,  we 
intend  to  ascertain  at  verification  that 
no  exports  declared  eligible  for  the 
credit  premium  before  May  1, 1985,  were 
still  receiving  it  after  that  date. 

B.  Loans  Through  the  National  Bank  of 
Economic  and  Social  Development 

The  National  Bank  of  Economic  and 
Social  Development  (Banco  Nacional  do 
Desenvolvimento  Economico  e  Social,  or 
BNDES)  is  the  sole  source  of  long-term 
cruzeiro  loans  in  Brazil.  Petitioners 
allege  that  BNDES  loans  are  allocated  in 
accordance  with  government 
development  plans  to  finance  the  needs 
of  designated  priority  sectors,  and  that 
they  are  granted  on  terms  inconsistent 
with  commercial  considerations. 

In  support  of  their  allegation, 
petitioners  argue  that  the  iron  and  steel 
industry,  in  which  foundries  are 
included,  received  a  disproportionate 
amount  of  BNDES  lending  in  1982. 

The  response  provided  some 
documentation  on  the  distribution  of 
BNDES  loans  demonstrating  that  BNDES 
loans  are  used  by  many  sectors  of  the 
Brazilian  economy.  However,  we  need 
additional  information  to  determine 
whether  the  foundry  industry  received  a 
disproportionate  share  of  BNDES  funds, 
and  if  so,  which  loans  received  by  the 
respondents  are  from  BNDES. 

C.  Regional  Development  Financing 

Petitioners  allege  that  development 
banks  make  loans  to  enterprises  in  their 
regions  at  rates  that  are  inconsistent 
with  commercial  considerations.  In  its 


response  the  government  of  Brazil  stated 
that  loans  made  by  regional 
development  banks  in  Brazil  represent  a 
pass-through  of  BNDES  funds.  We  do 
not  have  specific  information  on 
whether  this  type  of  financing  is 
provided  through  the  state  development 
bank  in  Minas  Gerais,  where  the 
companies  under  investigation  are 
located,  or  whether  the  respondents 
have  benefitted  from  any  such  loans. 
We  intend  to  obtain  complete 
information  about  the  operation  of  this 
program  at  verification. 

Suspension  of  Liquidation 

In  accordance  with  section  703(d)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  unliquidated  entries  of  certain 
heavy  iron  construction  castings  from 
Brazil  entered  or  withdrawn  from 
warehouse,  for  consumption,  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register,  and  to  require  a 
cash  deposit  or  bond  for  each  such  entry 
of  this  merchandise  of  4.56  percent  ad 
valorem.  This  suspension  of  liquidation 
will  remain  in  effect  until  further  notice. 

ITC  Notincation 

In  accordance  with  section  703(f)  of 
the  Act.  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all  non- 
privileged  and  non-confidential 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  administrative  protective 
order,  without  the  written  consent  of  the 
Deputy  Assistant  Secretary  for  Import 
Administration. 

The  ITC  will  determine  whether  these 
imports  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry  120 
days  after  the  Department  makes  its 
preliminary  affirmative  determination  or 
45  days  after  its  final  affirmative 
determination,  whichever  is  latest. 

Public  Comment 

In  accordance  with  §  355.35  of  our 
regulations,  we  will  hold  a  public 
hearing,  if  requested,  to  afford  interested 
parties  an  opportunity  to  comment  on 
this  preliminary  determination  on 
September  6, 1985.  at  10:00  a.m.  at  the 
U.S.  Department  of  Commerce,  room 
5611. 14th  Slreot  and  Constitution 
Avenue,  NW.,  Washington,  D.C.  20230. 
Individuals  who  wish  to  participate  in 
the  hciiring  must  submit  a  request  to  the 
Deputy  Assistant  Secretary  for  Import 
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Administration,  room  6-099,  at  the 
above  address  within  10  days  of  the 
publication  of  this  notice. 

Requests  should  contain:  (1)  The 
party's  name,  address,  and  telephone 
number;  (2)  the  number  of  participants: 
(3)  the  reason  for  attending;  and  (4)  a  list 
of  the  issues  to  be  discussed.  In 
addition,  at  least  10  copies  of  pre- 
hearing briefs  must  be  submitted  to  the 
Deputy  Assistant  Secretary  by  August 
28, 1985. 

Oral  presentations  will  be  limited  to 
issues  raised  in  the  briefs.  All  vmtten 
views  should  be  filed  in  accordance 
with  19  CFR  355.34.  within  30  days  of  the 
publication  of  this  notice,  at  the  above 
address  and  in  at  least  10  copies. 

This  notice  is  published  pursuant  to 
section  703(f)  of  the  Act  (19U.S.C. 
1671b(f)). 
Gilbert  B.  Kaplan, 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration. 

August  6, 1985. 

[FR  Doc.  8S-19119  Filed  8-9-85;  8:45  am] 

BILLING  CODE  SSIft-OS-M 


fC-307-5061 

Termination  of  Countervailing  Duty 
Investigation;  Carbon  Steel  Wire  Rod 
From  Venezuela 

agency:  International  Trade 
Administration,  Import  Administration, 
Commerce. 
action:  Notice, 


summary:  In  a  letter  dated  July  19, 1985. 
petitioners  withdrew  their 
countervailing  duty  petition,  filed  on 
April  8, 1985,  on  carbon  steel  wire  rod 
from  Venezuela.  Based  on  the 
withdrawal,  we  are  terminating  this 
investigation. 

EFFECTIVE  DATE:  August  12,  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Terry  Link  or  Ms.  Barbara  Tillman 
of  the  Office  of  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  D.C.  20230; 
telephone:  (202)  377-0189  or  377-2438. 
SUPPLEMENTARY  INFORMATION: 
CASE  HISTORY 

On  April  8, 1985,  we  received  a 
petition  from  Atlantic  Steel  Co., 
Continental  Steel  Corp.,  Georgetown 
Steel  Corp.,  North  Star  Steel  Texas,  Inc.. 
and  Rarilan  River  Steel  Co.,  filed  on 
behalf  of  the  U.S.  industry  producing 
carbon  steel  wire  rod. 

After  reviewing  the  petition,  we 
determined  that  it  contained  sufficient 
grounds  upon  which  to  initiate  a 
countervailing  duty  investigation.  We 


notified  the  International  Trade 
Commission  (ITC)  of  our  action  and 
initiated  the  investigation  on  April  29, 
1965  (50  FR  19066).  On  May  15. 1985.  the 
ITC  found  that  there  was  a  reasonable 
indication  that  imports  of  carbon  steel 
wire  rod  from  Venezuela  materially 
injure,  or  threaten  material  injury  to.  a 
U.S.  industry. 

On  July  2, 1985,  we  made  a 
preliminary  determination  that  certain 
benefits  which  constitute  subsidies 
within  the  meaning  of  the  countervailing 
duty  law  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Venezuela  of  carbon  steel  wire  rod 
(50  FR  28234). 


Scope  of  Investigation 

The  product  covered  by  this 
investigation  is  carbon  steel  wir«  rtxl  a 
coiled,  semi-finished,  hot-rolled  carbon 
steel  product  of  approximately  round 
solid  cross-section,  not  under  0^  inch 
nor  over  0.74  inch  in  diameter,  not 
tempered,  not  treated,  not  pardy 
manufactured,  and  valued  over  4  cents 
per  pound.  Wire  rod  is  currently 
classifiable  under  item  607.17  of  the 
Tariff  Schedules  of  the  United  States 
(TSUS). 

Withdrawal  of  Petition 

In  a  letter  dated  July  19. 1985. 
petitioners  notified  us  that  they  are 
withdrawing  their  April  8. 1985  petition, 
and  requested  that  the  investigation  be 
terminated.  A  copy  of  petitioners'  letter 
is  appended  to  this  notice.  This 
withdrawal  is  based  on  an  arrangement 
with  the  government  of  Venezuela  to 
limit  the  volume  of  imports  of  this 
product.  Under  section  704(a)  of  the 
Tariff  Act  of  1930.  as  amended  by 
section  604  of  the  Trade  and  Tariff  Act 
of  1984  ("the  Act"),  upon  withdrawal  of 
a  petition,  the  administering  authority 
may  terminate  an  investigation  after 
giving  notice  to  all  parties  to  the 
investigation  and  after  assessing  the 
public  interest  as  required  by  the  Act 
We  have  taken  into  account  the  public 
interest  factors  set  out  in  section 
704(a)(2)  of  the  Act  and  consulted  with 
potentially  affected  producers,  workers, 
consuming  industries,  and  with  the  ITC. 
On  the  basis  of  our  assessment  of  the 
public  interest  factors  and  our 
consultations,  we  have  determined  that 
termination  would  be  in  the  public 
interest. 

We  have  notified  all  parties  to  the 
investigation  and  the  ITC  of  petitioners' 
withdrawal  and  our  intention  to 
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terminate.  For  these  reasons,  we  are 
terminating  our  investigation. 
GUb«H  B.  Kaplan. 

Acting  Deputy  Assistant  Secretary  for  Import 

A  dministration. 

August  5, 1965. 

(FR  Doc.  85-19118  Filed  8-©-85;  8:45  am] 

aiUJNO  COM  M10-OS 

(C-307-504] 

Tennination  of  CountervaUing  Duty 
Investigation;  OH  CoiJntry  Tubular 
Goods  From  Venezuela 

AOeMCY:  Import  Administration, 
International  Trade  Administration, 
Commerce. 
action:  Notice. 

summary:  On  June  26. 1985.  U.S.  Steel 
Corporation  withdrew  the 
countervailing  duty  petition  on  oil 
country  tubular  goods  (OCTG)  from 
Venezuela.  On  July  22, 1985.  Lone  Star 
Steel  Company  and  DF&I  Steel 
Corporation  also  withdrew.  Based  on 
the  withdrawals,  we  are  terminating  this 
investigation. 

EFFECTIVE  DATE:  August  12,  1985. 
FO«  FURTHER  INFORMATION  CONTACT 
Ms.  Terry  Link  or  Ms.  Barbara  Tillman 
of  the  Office  of  Investigations.  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  D.C.  20230; 
telephone:  (202)  377-0189  or  377-2438. 
SUPPUMENTARY  INFORMATION: 

Case-  History 

On  February  28, 1985,  we  received  a 
petition  from  U.S.  Steel  Corporation 
filed  on  behalf  of  the  U.S.  industry 
producing  OCTG.  We  subsequently 
allowed  Lone  Star  Steel  Company  and 
CF&l  Steel  Corporation  to  become 
petitioners  in  this  investigation. 

After  reviewing  the  petition,  we 
determined  that  it  contained  sufficient 
grounds  upon  which  to  initiate  a 
countervailing  duty  investigation.  We 
notified  the  International  Trade 
Commission  (ITC)  of  our  action  and 
initiated  the  investigation  on  March  20. 
1985  (50  FR  12066).  On  April  15. 1985.  the 
ITC  found  that  there  was  a  reasonable 
indication  that  imports  of  OCTG 
materially  injure,  or  threaten  material 
injury  to.  a  U.S.  industry. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  oil  country  tubular 
goods,  which  are  hollow  steel  products 
of  circular  cross-section  intended  for  use 
in  the  drilling  of  oil  or  gas.  These 
products  include  oil  well  casing,  tubing. 


and  drill  pipe  of  carbon  or  alloy  steel, 
whether  welded  or  seamless, 
manufactured  to  either  American 
Petroleum  Institute  (API)  or  non-API 
(such  as  proprietary)  specifications,  as 
currently  provided  for  in  the  Tariff 
Schedules  of  the  United  States, 
Annotated  (TSUSA)  under  items 
610.3216.  610.3219,  610.3233,  610.3249, 
610.3252,  610.3256,  610.3258,  610.3721, 
610.3722,  610.3925,  610.3935,  610.4025, 
610.4035,  610.4225,  610.4235,  610.4325, 
610.4335.  610.4942.  610.4944.  810.4946. 
610.4954,  610.4955.  610.4956,  610.4957, 
610.4966,  610.4967.  610.4968.  610.4969, 
610.4970,  610.5221.  610.5222.  610.5228. 
610.5240.  610.5242.  610.5243,  and 
610.5244. 

Withdrawal  of  Petition 

On  June  26, 1985,  U.S.  Steel 
Corporation  notified  us  that  they  are 
withdrawing  their  petition,  and 
requested  that  the  investigation  be 
terminated.  On  July  22, 1985,  Lone  Star 
Steel  Company  and  CF&I  Steel 
Corporation  also  notified  ss  that  they 
are  withdrawing.  These  withdrawls  are 
based  on  an  arrangement  with  the 
government  of  Venezuela  to  limit  the 
volumn  of  imports  of  these  products. 
Under  sections  704(a)  of  the  Tariff  Act 
of  1930.  as  amended  by  section  604  of 
the  Trade  and  Tariff  Act  of  1984  (the 
Act),  upon  withdrawal  of  a  petition,  the 
administering  authority  may  terminate 
an  investigation  after  giving  notice  to  all 
parties  to  the  investigation.  We  have 
taken  into  account  the  public  interest 
factors  set  out  in  section  704(a)(2)  of  the 
Act  and  consulted  with  potentially 
affected  producers,  workers,  consuming 
industries,  and  with  the  ITC.  On  the 
basis  of  our  assessment  of  the  public 
interest  factors  and  our  consultations, 
we  have  determined  that  termination 
would  be  in  the  public  interest. 

We  have  notified  all  parties  to  the 
investigation  and  the  ITC  of  petitioners' 
withdrawals  and  our  intention  to 
terminate.  For  these  reasons,  we  are 
terminating  our  investigation. 
Gilbert  B.  Kaplan, 

A  cting  Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  85-19120  Filed  8-9-85;  8:45  am) 

aiLLINQ  COOe  3S10-OS-M 


National  Oceanic  and  Atmosptieric 
Administration 

Marine  Mammals;  Fish  Import 
Certification  From  Northern  Ireland 

Regulations  established  in  accordance 
with  the  Marine  Mammal  Protection  Act 
of  1972, 16  U.S.C.  1361  et  seq.  (50  CFR 
216.24(e))  provide  that  a  nation  may 


certify  that  vessels  fishing  under  its  flag 
are  (1)  fishing  in  conformance  with  U.S. 
regulations,  or  (2)  if  not  in  conformance, 
are  not  fishing  in  a  manner  prohibited 
for  U.S.  fishermen  under  these 
regulations.  This  certification  is 
necessary  in  order  to  permit  the 
importation  into  the  United  States  of 
certain  fish  and  fish  products. 

The  Assistant  Administrator  for 
Fisheries,  National  Marine  Fisheries 
Service,  recently  received  and  accepted 
a  certification  from  the  Government  of 
the  United  Kingdom  that  vessels  fishing 
for  salmon  and  halibut  under  their  flag 
are  fishing  in  conformance  with  U.S. 
regulations  in  regard  to  the  taking  of 
marine  mammals  incidental  to 
commercial  fishing  operations  (50  FR 
28112.  July  10. 1985).  However,  Northern 
Ireland  was  inadvertently  omitted  from 
the  list  of  exempted  United  Kingdom 
countries.  Therefore,  salmon  and  halibut 
from  Northern  Ireland  are  exempt  from 
the  provisions  of  50  CFR  216.24(e)(3)  and 
may  be  exported  to  the  United  States 
without  an  accompanying  Standard 
Form  369-1  (Fisheries  Certificate  of 
Origin). 

Copies  of  the  certification  are  on  file 
and  available  for  review  in  the  Office  of 
the  Assistant  Administrator  for 
Fisheries.  National  Marine  Fisheries 
Service.  3300  Whitehaven  Street,  NW., 
Washington,  D.C.  20235. 

Dated:  August  6, 1985. 
lames  E.  Douglas,  )r., 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  85-19127  Filed  8-9-85;  8:45  am) 

BIU.INO  COOC  3<ia-22-M 


Marine  Mammals:  Application  for 
Permit;  Connyland,  Mr.  Conny  Gasser 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  and  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216). 

1.  Applicant: 

a.  Name:  Connyland  (P367),  Mr. 
Conny  Gasser. 

b.  Address:  CH-8557  Lipperswil, 
Switzerland. 

2.  Type  of  Permit:  Public  Display. 

3.  Name  and  Number  of  Marine 
Mammals:  Atlantic  bottlenose  dolphins 
(Tursiops  truncatus)  4. 

4.  Type  of  Take:  Captive  Maintenance. 

5.  Location  of  Activity:  West  coast  of 
Florida. 

6.  Period  of  Activity:  Two  (2)  years. 
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As  a  request  for  a  permit  to  take  living 
marine  mammals  to  be  maintained  in 
areas  outside  the  jurisdiction  of  the 
United  States,  this  application  has  been 
submitted  in  accordance  with  National 
Marine  Fisheries  Service  policy 
concerning  such  applications  (40  TO 
11619.  March  12, 1975).  In  this  regard,  no 
appliation  will  be  considered  unless: 

(a)  It  is  submitted  to  the  Assistant 
Administrator  for  Fisheries.  National 
Marine  Fisheries  Service,  through  the 
appropriate  agency  of  the  foreign 
government; 

(b)  It  includes: 

1.  A  certification  from  such 
appropriate  government  agency 
verifying  the  information  set  forth  in  the 
application: 

ii.  A  certification  from  such 
government  agency  that  the  laws  and 
regulations  of  the  government  involved 
permit  enforcement  of  the  terms  of  the 
conditions  of  the  permit,  and  that  the 
government  will  enforce  such  terms: 

iii.  A  statement  that  the  government 
concerned  will  afford  comity  to  a 
National  Marine  Fisheries  Service 
decision  to  amend,  suspend  or  revoke  a 
permit. 

In  accordance  with  the  above  cited 
policy,  the  certification  and  statements 
of  the  Division  International  Traffic  and 
Animal  Welfare  have  been  found 
appropriate  and  sufficient  to  allow 
consideration  of  this  permit  application. 

The  arrangements  and  facilities  for 
transporting  and  maintaining  the  marine 
mammals  requested  in  the  above 
described  application  have  been 
inspected  by  a  licensed  veterinarian, 
who  has  certified  that  such 
arrangements  and  facilities  are 
adequate  to  provide  for  the  well-being  of 
the  marine  mammals  involved. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20235,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 


necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  in  the  following  offlces: 
Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

3300  Whitehaven  Street  NW.. 

Washington.  D.C;  and 
Regional  Director,  Southeast  Region, 

National  Marine  Fisheries  Service. 

9450  Roger  Boulevard,  St.  Petersburg, 

Florida  33702. 

Dated:  August  5. 19B5. 
Richard  B.  Roe. 

Director.  Office  of  Protected  Species  and 
Habitat  Conservation.  National  Marine 
Fisheries  Service. 

(PR  Doc.  85-19128  Filed  8-9-85:  8:45  am) 

BH.UNO  CODE  3510-23-41 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Visa  Waiver  for  Certain  Cotton  Terry 
Bar  Mops 

August  7, 1985. 

Pending  resolution  of  a  trade  problem 
which  has  arisen  with  regard  to  cotton 
terry  bar  mops  in  Category  369pt.  (only 
T.S.U.S.A.  number  366.1855).  the 
Committee  for  the  Implementation  of 
Textile  Agreements  has  decided  to 
waive  certain  shipments  of  these 
products  which  do  not  precisely  meet 
the  specifications  of  the  Tariff  Schedules 
of  the  United  States  that  they  be  15  to  17 
inches  in  width  by  18  to  20  inches  in 
length.  Requests  for  waivers  of  such 
merchandise,  exported  on  or  before 
September  30, 1985.  will  be  reviewed  on 
a  case-by-case  basis  and  should  be 
addressed  to:  Office  of  Textile  and 
Apparel.  International  Agreements  and 
Monitoring  Division.  Room  3110.  U.S. 
Department  of  Commerce.  Washington. 
DC  20230,  Attention:  Waivers 

The  following  information  should  be 
included  with  each  request: 
U.S.  Customs  Service  Rejection  Slip 
Port  of  Entry  (indicating  whether  airport 

or  seaport) 
Name  and  Address  of  Importer 
Name  and  Telephone  Number  of 

Customs  Broker 
Description  of  Merchandise 
Category  and  T.S.U.S.A.  number 
Quantity  (units  as  set  out  in  the 

T.S.U.S.A.) 
Entry  Number  or  Bill  of  Lading  Number 
Country  of  Origin 
Date  of  Export 
Exporter 

Information  included  in  any  request 
for  a  waiver  is  subject  to  section  1001  of 


Title  18  of  the  U.S.  Code  (1982).  which 
provides  penalties  for  making  false 
statements  to  any  department  of  the 
United  States  Government. 
Walter  C.  Lenahan, 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

|FR  Doc.  85-19051  Filed  8-9-85:  8:45  am) 

BtLUNO  CODE  3$t»«n-M 

Adjusting  the  Import  Limits  for  Certain 
Wool  Textile  Products  Produced  or 
Manufactured  in  the  Republic  of  the 
Philippines 

August  7. 1985. 

The  Chairman  of  the  Conmiittee  for 
the  Implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  August  13. 
1985.  For  further  information  contact 
Jane  Corwin,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4212. 

Background 

A  CITA  directive  dated  December  21, 

1984  (49  FR  50231)  established  limits  for 
certain  categories  of  cotton,  wool,  and 
man-made  fiber  textile  products, 
including  men's  and  boys'  wool  suits  in 
Category  443,  produced  or  manufacttu^ 
in  the  Philippines  and  exported  during 
the  agreement  year  which  began  on 
January  1. 1985.  Under  the  terms  of  the 
Bilateral  Cotton.  Wool  and  Man-Made 
Fiber  Textile  Agreement  effected  by 
exchange  of  notes  dated  November  24. 
1982.  as  amended,  between  the 
Governments  of  the  United  States  and 
the  Republic  of  the  F^lippines.  and  at 
the  request  of  the  Government  of  the 
Republic  of  the  Philippines,  the  1985 
limit  for  Category  443  is  being  increased 
by  the  addition  of  swing  and 
carryforward  to  2.511  dozen.  The  limit 
for  Category  435  is  being  reduced  from 
2,260  dozen  to  2,146  dozen  to  account  for 
the  swing  applied  to  Category  443. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709).  as 
amended  on  April  7. 1983  (48  F.R.  15175). 
May  3. 1983  (48  FR  19924),  Decembr  14. 
1983  (48  FR  55607).  December  30. 1983 
(48  FR  57584).  April  4. 1984  (49  FR 
13397),  June  28, 1984  (49  FT^  26622).  July 
18. 1984  (49  FR  28754).  November  9. 1984 
(49  FR  44782).  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 


I 


32468 


Federal  Register  /  Vol.  50.  No.  155  /  Monday,  August  12,  1985  /  Notices 


Schedules  of  the  United  States 

Annotated  (1985). 

Waiter  C.  Lanahan, 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs, 

Department  of  the  Treasury.  Washington, 

DC.  20229 
.^ugust  7. 1985. 

Dear  Mr.  Commissioner  This  directive 
further  amends,  but  does  not  cancel,  the 
directive  of  December  21, 1964  from  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
concerning  imports  into  the  United  States  of 
certain  cotton,  wool,  and  man-made  fiber 
textile  products,  produced  or  manufactured  in 
the  Philippines  and  exported  during  1985.' 

Effective  on  August  13, 1985,  paragraph  1  of 
the  directive  of  Deceml>er  21, 1984  is  hereby 
further  amended  to  include  the  following 
adjusted  restraint  limit  for  wool  textile 
products  in  category  443. 


CaMgory 


443. 


AdiuM- 
•d  12- 


(dozan) 


2.511 


■Th*  Imil  ha*  not  baen  adlusted  to  ratlact  my  inponi 
•ported  sAw  Dacambar  31.  1964 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553. 

Sincerely. 
Walter  C.  Lanahan, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
|FR  Doc.  85-19052  Filed  8-9-85:  8:45  am] 

MLUMQCOOC  SS10-INMI 


New  Specific  Limit  for  Certain  Cotton 
TextHe  Products  Produced  or 
Manufactured  in  Sri  l^nlta 

August  7.  1985. 

The  Chairman  of  the  Commitee  for  the 
Implementation  of  Textile  Agreements 
(CITA),  under  the  authority  contained  in 
E.0. 11651  of  March  3, 1972,  as 
amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  August  13, 
1985.  For  further  information  contact 
Diana  Solkoff,  International  Trade 
Specialist  (202)  377-4212. 


'  The  agreement  provides,  in  part,  (hat:  (1) 
speciflc  limits  may  t>e  exceeded  during  the 
agreement  year  by  designated  percentages:  (2) 
specific  limits  may  be  adjusted  for  carryover  or 
carryforward:  and  (3)  administrative  arrangements 
or  adfustments  may  be  made  to  resolve  minor 
problems  arising  in  the  implementation  of  the 
agreement. 


Background 

On  August  21, 1984  a  notice  was 
published  in  the  Federal  Register  (49  FR 
33160)  announcing,  among  other  things, 
the  establishment  of  a  restraint  limit  for 
cotton  dresses  in  Category  336, 
produced  or  manufactured  in  Sri  Lanka 
and  exported  during  the  twelve-month 
period  which  began  on  June  1, 1984  and 
extended  through  May  31, 1985,  pending 
the  continuation  of  consultations  to 
reach  a  mutually  satisfactory  limit  for 
these  products.  The  Governments  of  the 
United  States  and  Sri  Lanka  have 
recently  exchanged  notes  further 
amending  their  Bilateral  Cotton,  Wool 
and  Man-Made  Fiber  Textile  Agreement 
of  May  10, 1983,  as  amended,  to 
establish  a  specific  limit  of  63,600  dozen 
for  textile  products  in  Category  336, 
produced  or  manufactured  in  Sri  Lanka 
and  exported  during  the  ]une  1, 1985  to 
May  31, 1986  agreement  year.  The  letter 
to  the  Commissioner  of  Customs  which 
follows  this  notice  establishes  the  new 
specific  limit. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924),  December  14, 
1983  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397),  June  28,  1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754),  November  9, 1984 
(49  FR  44782).  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1985). 
Walter  C  Lenaliaii, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
August  7. 1985. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington, 
DC.  20229 
Dear  Mr.  Commissioner;  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20. 
1973,  as  extended  on  December  15, 1977  and 
December  22. 1981;  pursuant  to  the  Bilateral 
Cotton,  Wool  and  Man-Made  Fiber  Textile 
Agreement  of  May  10, 1983,  as  amended, 
between  the  Governments  of  the  United 
States  and  Sri  Lanka:  and  in  accordance  with 
the  provisions  of  Executive  Order  11651  of 
March  3. 1972.  as  amended,  you  are  directed 
to  prohibit,  effective  on  August  13. 1985,  entry 
into  the  United  States  for  consumption  and 
withdrawal  form  warehouse  for  consumption 
of  cotton  textile  products  in  Category  336, 
produced  or  manufactured  in  Sri  Lanka  and 
exported  during  the  twelve-month  period 
which  began  on  June  1, 1985  and  extends 


through  May  31. 1986,  in  excess  of  63.600 
dozen.' 

In  carrying  out  this  directive,  entries  of 
textile  products  in  Category  336,  produced  or 
manufactured  in  Sri  Lanka  which  have  been 
exported  to  the  United  States  during  the 
period  beginning  on  June  1. 1964  and 
extending  through  May  31, 1985,  shall,  to  the 
extent  of  any  unfilled  balance,  be  charged 
against  the  restraint  limit  established  for  such 
goods  during  that  twelve-month  period.  In  the 
event  the  limit  established  for  that  period  has 
been  exhausted  by  previous  entries,  such 
goods  shall  be  subject  to  the  limit  set  forth  in 
this  letter. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was  published  in 
the  Federal  Register  on  December  13, 1982  (47 
FR  55709).  as  amended  on  April  7. 1983  (48  FR 
15175).  May  3, 1983  (48  FR  19924),  December 
14, 1983  (48  FR  55607),  December  30, 1983  (48 
FR  57584),  April  4,  1984  (49  FR  13397),  June  28, 
1984  (49  FR  26622),  July  16, 1984  (49  FR  28754), 
November  9, 1984  (49  FR  44782),  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1985). 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553  (a)(1). 

Sincerely. 
Walter  C.  Lenahan, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  85-19126  Filed  8-9-85;  8:45  am) 

8IU.INO  COOC  3910-On-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Wage  Committee;  Closed  Meetings 

Pursuant  to  the  provisions  of  section 
10  of  Pub.  L.  92-463,  the  Federal 
Advisory  Committee  Act,  notice  is 
hereby  given  that  a  meeting  of  the 
Department  of  Defense  Wage 
Committee  will  be  held  on  Tuesday. 
September  3, 1985;  Tuesday,  September 
10, 1985;  Tuesday.  September  17. 1985 
and  September  24, 1985  at  10:00  a.m.  in 
Room  1E801,  The  Pentagon,  Washington, 
D.C. 

The  Committee's  primary 
responsibility  is  to  consider  and  submit 
recommendations  to  the  Assistant 
Secretary  of  Defense  (Manpower, 
Installations  and  Logistics)  concerning 
all  matters  involved  in  the  development 
and  authorization  of  wage  schedules  for 
federal  prevailing  rate  employees 
pursuant  to  Pub.  L.  92-392.  At  this 
meeting,  the  Committee  will  consider 
wage  survey  specifications,  wage  survey 


'  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  May  31. 1985. 


Federal  Register  /  Vol.  50.  No.  155  /  Monday.  August  12.  1985  /  NoHces 


32469 


data,  local  wage  survey  committee 
reports  and  recommendations,  and  wage 
schedules  derived  therefrom. 

Under  the  provisions  of  section  10(d) 
of  Pub.  L  92-463,  meetings  may  be 
closed  to  the  public  when  they  are 
"concerned  with  matters  listed  in  5 
U.S.C.  552b."  Two  of  the  matters  so 
listed  are  those  "related  solely  to  the 
internal  personnel  rules  and  practices  of 
an  agency,"  (5  U.S.C.  552b.(c)(2)).  and 
those  involving  "trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential"  (5  U.S.C.  552b.{c)(4)). 

Accordingly,  the  Deputy  Assistant 
Secretary  of  Defense  (Civilian  Personnel 
Policy  &  Requirements)  hereby 
determines  that  all  portions  of  the 
meeting  will  be  closed  to  the  public 
because  the  matters  considered  are 
related  to  the  internal  rules  and 
practices  of  the  Department  of  Defense 
(5  U.S.C.  552b.(c){2)),  and  the  detailed 
wage  data  considered  by  the  Committee 
during  its  meetings  have  been  obtained 
from  officials  of  private  establishments 
with  a  guarantee  that  the  data  will  be 
held  in  confidence  (5  U.S.C.  552b[c)(4)). 

However,  members  pf  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  believed  to  be 
deserving  of  the  Committee's  attention. 

Additional  information  concerning 
this  meeting  may  be  obtained  by  writing 
the  Chairman,  Department  of  Defense 
Wage  Committee.  Room  3D264.  The 
Pentagon,  Washington.  D.C.  20301. 
Linda  M.  Lawson. 

A  Iternale  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
August  6. 1965. 

|FR  Doc.  85-19078  Filed  8-»-B5;  8:45  am) 

BILLING  CODE  3S10-01-M 


Department  of  the  Navy 

Performance  of  Commercial  Activities; 
Announcement  of  Program  Cost 
Studies 

The  Department  of  the  Navy  intends 
to  conduct  OMB  Circular  A-76  (48  FTl 
37110,  August  16, 1983)  cost  studies  of 
various  functions  at  the  listed  activities, 
commencing  August  2, 1985.  The  cost 
study  process  is  a  rigorous,  time- 
consuming  procedure  and,  depending 
upon  the  size  of  the  functions  involved, 
can  take  several  months  to  several  years 
to  complete.  Since  the  studies  have  not 
yet  begun,  specifications  have  not  yet 
been  prepared.  When  bids/proposals 
are  desired,  appropriate  advertisements 
will  be  placed.  No  consolidated  bidders' 
list  is  being  maintained  since  the 
solicitations  will  be  processed  by 


various  contracting  offices  throughout 
the  U.S. 

Public  Works  Center,  San  Diego,  CA 

Electrical  Plants  and  Systems 

Public  Works  Center,  Pensacola,  FL 

Electrical  Plants  and  Systems 
Heating  Plants  and  Systems 
Water  Plants  and  Systems 
Sewage/Waste  Plants  and  Systems 
Other  Services  or  Utilities 

Public  Works  Center,  Great  Lakes,  IL 

Electrical  Plants  and  Systems 

Public  Works  Center,  Norfolk,  VA 

Electrical  Plants  and  Systems. 

Dated:  August  1, 1985. 
T.H.  Upton, 

Capt.  SC.  USN.  Head  Commercial/Retail 
Activities  Branch,  Chief  of  Naval  Operations. 
|FR  Doc.  85-18817  Filed  8-9-85;  8:45  am) 

BILLING  CODE  3S1&-AE-M 

DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests  Under  OMB  Review 

agency:  Department  of  Education. 
action:  Notice  of  Proposed  Information 
Collection  Requests. 

summary:  The  Deputy  Under  Secretary  * 
for  Management  invites  comments  on 
the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  11, 1985. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Desk  Officer,  Department  of 
Education,  Office  of  Management  and 
Budget.  726  Jackson  Place,  NW..  Room 
3208.  New  Executive  Office  Building. 
Washington.  DC  20503.  Requests  for 
copies  of  the  proposed  information 
collection  requests  should  be  addressed 
to  Margaret  B.  Webster.  Department  of 
Education.  400  Maryland  Avenue.  SW.. 
Room  4074,  Switzer  Building, 
Washington.  DC  20202. 
FOR  FURTHER  INFORMATION  CONTACT 
Margaret  B.  Webster  (202)  426-7304. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 


consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Deputy  Under  Secretary  for 
Management  publishes  this  notice 
containing  proposed  information 
collection  requests  prior  to  the 
submission  of  these  requests  to  OMB. 
Each  proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g..  new.  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Agency  form 
number  (if  any);  (4)  Frequency  of  the 
collection;  (5)  The  affected  public  (6) 
Reporting  burden;  and/or  (7) 
Recordkeeping  burden;  and  (8)  Abstract. 

OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Margaret 
Webster  at  the  address  specifled  above. 

Dated:  August  7, 1987. 
Linda  M.  Combs, 

Deputy  Under  Secretary  for  Management 

Office  of  Postsecondary  Educatimi 

Type  of  Review  Requested:  Existing 
Title:  Financial  and  Performance 

Reports  under  the  Graduate  and 

Professional  Opportunity  Fellowships 

Program 
Agency  Form  Number:  ED  591A.  ED 

591B  and  ED  404A 
Frequency:  Aimually 
Affected  Public:  Non-profit  institutions 
Reporting  Burden:  Responses:  130; 

Burden  Hours:  5.580 
Recordkeeping  Burden:  Recordkeepers: 

0;  Burden  Hours:  0 

Abstract:  Report  forms  are  utilized  to 
obtain  information  from  grant  recipients 
to  assure  that  Federal  funds  were 
expended  within  the  provisions  of  all 
applicable  laws  and  regulations  and  to 
assess  the  accomplishment  of  project 
goals  and  objectives. 

|FR  Doc.  85-19075  Filed  8-9-85:  8:45  am] 

BILUNG  COOE  4000-01-M 


New  Awards  for  Fiscal  Year  1986 
Under  ttie  Fulbrlght-Hays  Training 
Grant  Programs;  Faculty  Research 
Abroad,  Foreign  Curriculum 
Consultants,  Group  Projects  Abroad, 
and  Doctoral  Dissertation  Research 
Abroad  Programs 

Applications  are  invited  for  new 
awards  under  the  Fulbright-Hays 
Training  Grant  Programs  for  fiscal  year 
1986.  The  Fulbright-Hays  Training  Grant 
Programs  include  the  Faculty  Research 
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Abroad.  Foreign  Curriculum 
Consultants,  Group  Projects  Abroad, 
and  Doctoral  Dissertation  Research 
Abroad  Programs.  Authority  for  these 
programs  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961  (22  U.S.C.  2450(b)(6)). 

The  Faculty  Research  Abroad 
Program  offers  opportunities  to  faculty 
members  of  institutions  of  higher 
education  for  research  and  study  abroad 
in  modern  foreign  languages  and  area 
studies. 

The  Foreign  Curriculum  Consultants 
Program  brings  specialists  from  other 
countries  to  the  United  States  as 
resource  persons  for  an  academic  year 
to  assist  selected  institutions  in  planning 
and  developing  curricula  in  modem 
foreign  languages  and  area  studies. 

The  Group  Projects  Abroad  Program 
provides  grants  to  educational 
institutions  or  nonprofit  educational 
organizations  for  training,  research,  and 
study  abroad  in  modem  foreign 
languages  and  area  studies  by  groups  of 
individuals  engaged  in  a  common 
endeavor. 

The  Doctoral  Dissertation  Research 
Abroad  Program  provides  opportunities 
for  graduate  students  to  engage  in  full- 
time  dissertation  research  abroad  in 
modem  foreign  languages  and  area 
studies. 

Closing  date  for  transmittal  of 
applications:  An  application  for  a  grant 
must  be  mailed  or  hand-delivered  by 
November  4, 1985. 

Applications  delivered  by  mail:  An 
application  sent  by  mail  must  be 
addressed  to  the  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  84.019,  Faculty  Research 
Abroad  Program;  84.020,  Foreign 
Curriculum  Consultants  Program;  84.021, 
Croup  Projects  Abroad  Program;  or 
84.022,  Doctoral  Dissertation  Research 
Abroad  Program.  400  Maryland  Avenue, 
SW.  Washington,  DC  20202. 

An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

•     (3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  U.S.  Secretary  of 
Education. 

if  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  A  private  metered 
postmark,  or  (2)  a  mail  receipt  that  is  not 
dated  by  the  U.S.  Postal  Service. 


An  applicant  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

An  applicant  is  encouraged  to  use 
registered  or  at  least  first  class  mail. 
Each  late  applicant  will  be  notified  that 
its  application  will  not  be  considered. 

Applications  delivered  by  hand:  An 
application  that  is  hcmd-delivered  must 
be  taken  to  the  U.S.  Department  of 
Education,  Application  Control  Center, 
Room  3633,  Regional  Office  Building  3, 
7th  and  D  Sti^ets,  SW,  Washington,  DC. 

The  Application  Control  Center  %vill 
accept  a  hand-delivered  application 
between  8.-00  a  jn.  and  4K)0  p.m. 
(Washington,  DC  time)  daily,  except 
Saturdays,  Sundays,  and  Federal 
holidays. 

An  application  that  is  hand-delivered 
will  not  be  accepted  by  the  Application 
Control  Center  after  4:00  p.m.  on  the 
closing  date. 

Eligible  applicants:  For  the  Faculty 
Research  Abroad  and  Doctoral 
Dissertation  Research  Abroad  Programs, 
eligible  applicants  are  institutions  of 
hi^er  education. 

For  the  Foreign  Curriculum 
Consultants  Program,  eligible  applicants 
include  institutions  of  higher  education. 
State  and  local  educational  agencies, 
private  nonprofit  educational 
organizations,  and  consortia  of  such 
institutions  and  agencies. 

For  the  Group  Projects  Abroad 
Program,  eligible  applicants  include 
institutions  of  higher  education.  State 
departments  of  education,  private 
nonprofit  educational  organizations,  and 
consortia  of  such  institutions, 
departments,  and  organizations. 

Program  information:  Applications 
will  be  evaluated  in  accordance  with  the 
selection  criteria  contained  in  the 
program  regulations.  These  criteria  are 
found  in  34  CFR  863.32,  665.31.  664.31. 
and  662.32,  for  the  Faculty  Research 
Abroad,  Foreign  Curriculum 
Consultants,  Group  Projects  Abroad, 
and  Doctoral  Dissertation  Research 
Abroad  Programs,  respectively. 

It  is  anticipated  that  Special  Foreign 
Currencies  will  not  be  available  for 
these  programs  in  fiscal  year  1986. 

The  Secretary  has  determined  that  for 
the  Faculty  Research  Abroad  Program, 
the  Group  Projects  Abroad  Program,  and 
the  Doctoral  Dissertation  Research 
Abroad  Program,  projects  focusing  on 
Westem  Europe  will  not  be  funded. 

Funding  priorities:  The  regulations  for 
these  programs  permit  the  establishment 
of  funding  priorities. 

The  Group  Projects  Abroad  Program 
encourages  applicants  to  submit  projects 
for  certain  regions  of  the  world  to  which 


less  attention  has  been  paid  in  the  past. 
These  regions  are  Eastern  Europe,  the 
Near  East,  Southeast  Asia,  and  Sub- 
Saharan  Africa. 

A  vailable  funds:  The  Administration's 
budget  for  fiscal  year  1986  does  not 
request  an  appropriation  of  U.S.  dollars 
or  foreign  currencies  for  any  of  the 
Fulbright-Hays  Training  Grant 
Programs.  However,  applications  are 
invited  to  allow  for  sufficient  time  to 
evaluate  them  and  complete  the  grants 
process  before  the  end  of  the  fiscal  year, 
should  the  Congress  appropriate  funds 
for  this  program.  The  unusually  lengthy 
time  required  to  review  applications  for 
these  programs  in  the  United  States  and 
abroad  and  to  recruit  qualified  foreign 
educators  for  the  Foreign  Curriculum 
Consultants  Program  makes  this  notice 
necessary  at  this  time. 

Application  forms:  Application  forms 
and  program  information  packages  are 
expected  to  be  ready  for  mailing  by 
September  3. 1985.  They  may  be 
obtained  by  writing  to  the  Center  for 
International  Education,  Office  of 
Postsecondary  Education,  U.S. 
Department  of  Education  (Room  3923, 
ROB-3)  Mail  Stop  3308,  400  Maryland 
Avenue,  SW.  Washington,  DC  20202. 

Applications  must  be  prepared  and 
submitted  in  accordance  with  the 
regulations,  instructions,  and  forms 
included  in  the  program  information 
package.  However,  the  program 
information  package  is  intended  to  aid 
applicants  in  applying  for  assistance 
under  these  programs.  Nothing  in  the 
program  information  package  is 
intended  to  impose  any  paperwork, 
application  content,  reporting,  or  grantee 
performance  requirements  beyond  those 
specifically  imposed  under  the  statute 
and  regulations  governing  these 
programs. 

The  Secretary  suggests  that  the 
narrative  portion  of  the  application  not 
exceed  10  double-spaced  pages  for  the 
Faculty  Research  Abroad  and  Doctoral 
Dissertation  Research  Abroad  Programs; 
15  double-spaced  pages  for  the  Foreign 
Curriculum  Consultants  Program;  and. 
35  double-spaced  pages  for  the  Group 
Projects  Abroad  Ptogram.  The  Secretary 
further  urges  that  applicants  not  submit 
information  that  is  not  requested.  These 
forms  are  approved  under  the 
Paperwork  Reduction  Act  of  1980. 
(Approved  by  the  Office  of  Management 
and  Budget  under  Control  Numbers 
1840-0005  and  1840-0068). 

Application  regulations:  Regulations 
applicable  to  these  programs  include  the 
following: 

(a)  Regulations  goveming  the  Higher 
Education  Programs  in  Modem  Foreign 
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language  Training  and  Area  Studies,  34 
CFR  Parts  662.  663.  664,  and  665. 

(b)  Education  Department  General 
Administrative  Regulations  (EDGAR),  34 
CFR  Parts  74.  75.  77.  and  78. 

Further  information:  For  further 
information,  contact  Mrs.  Merion  Kane 
(Faculty  Research  Abroad  Program), 
Telephone  (202)  245-9425;  Mrs. 
Gwendolyn  N.  Weaver  (Foreign 
Curriculum  Consultants  Program).  (202) 
245-2794:  Dr.  Stephney  J.  Keyser  (Group 
Projects  Abroad  Program).  (202)  245- 
2794:  or  Mr.  John  Paul  (Doctoral 
Dissertation  Research  Abroad  Program), 
(202)  245-9425:  Department  of 
Education.  Mail  Stop  3308,  400  Maryland 
Avenue.  SW,  Washington,  DC  20202. 

(22  U.S.C.  2452(b)(6)). 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.019.  Faculty  ReBearch  Abroad  Program; 
No.  84.020.  Foreign  Curriculum  Consultants 
Program;  No.  84.021,  Group  Projects  Abroad 
Program;  No.  84.022.  Doctoral  Dissertation 
Research  Abroad  Program) 

Dated:  August  7. 1965. 
William  |.  Bennett. 
Secrelry  of  Education. 
[FR  Doc.  85-19112  Filed  fr-«-85;  8:45  am) 

MLUNQ  CODE  4000-OY-M 


Notice  for  New  Awards  Under  Minority 
Institutions  Science  Improvement 
Program 

agency:  Department  of  Education. 
ACTION:  Application  Notice  for  New 
Awards  under  Minority  Institutions 
Science  Improvement  Program  for  Fiscal 
Year  1986. 

Applications  are  invited  for  new  grant 
awards  to  be  made  in  fiscal  year  1986 
under  the  Minority  Institutions  Science 
Improvement  Program  (MISIP). 

Authority  for  this  program  is 
contained  in  section  528(3)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1981,  as  extended  by  section  414  of  the 
General  Education  Provisions  Act. 

(20  U.S.C.  1221e-lb) 

The  Secretary  of  Education  makes 
four  types  of  project  grant  awards  under 
MISIP.  The  four  categories  are;  (1) 
Institutional,  (2)  Design,  (3)  Cooperative, 
and  (4)  Special.  Depending  on  the  type 
of  grant,  eligible  applicants  include 
public  and  private  nonprofit  institutions 
with  a  minority  enrollment  that  exceeds 
50  percent  of  the  total  enrollment; 
professional  scientific  societies; 
nonprofit  science-oriented 
organizations;  and  nonprofit  accredited 
colleges  and  universities  which  render  a 
needed  service  to  a  group  of  eligible 
minority  institutions  or  which  provide 
in-service  training  for  project  directors. 


scientists,  and  engineers  from  eligible 
institutions. 

Closing  dates  for  transmittal  of 
applications:  Applications  for  new 
awards  under  Institutional.  Design,  and 
Cooperative  Project  grants  must  be 
mailed  or  hand-delivered  on  or  before 
November  25, 1985. 

Applications  for  new  awards  for 
Special  Project  grants  must  be  mailed  or 
hand-delivered  on  or  before  February 
21, 1986. 

Applications  delivered  by  mail: 
Applications  sent  by  mail  must  be 
addressed  to  the  U.S.  Department  of 
Education.  Application  Control  Center. 
Attention;  84.120A,  400  Maryland 
Avenue.  SW..  Washington.  DC  20202. 

An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  U.S.  Secretary  of 
Education. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  a  private  metered 
postmark,  or  (2)  a  mail  receipt  that  is  not 
dated  by  the  U.S.  Postal  Service. 

An  applicant  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

An  applicant  is  encouraged  to  use 
registered  or  at  least  first-class  mail. 
Each  late  applicant  will  be  notified  that 
its  application  will  not  be  considered. 

Applications  delivered  by  hand: 
Apphcations  that  are  hand-delivered 
must  be  taken  to  the  U.S.  Department  of 
Education,  Application  Control  Center, 
Room  3633,  Regional  Office  Building  #3, 
7th  and  D  Streets,  SW.,  Washington,  DC. 

The  Application  Control  Center  will 
accept  hand-delivered  applications 
between  8:00  a.m.  and  4;00  p.m. 
(Washington.  DC  time)  daily,  except 
Saturdays,  Sundays,  and  Federal 
holidays. 

Applications  for  Institutional.  Design, 
or  Cooperative  Project  grants  that  are 
hand  delivered  will  not  be  accepted  by 
the  Application  Control  Center  after  4:00 
p.m.  on  November  25. 1985. 

Applications  for  Special  Project  grants 
that  are  hand-delivered  will  not  be 
accepted  by  the  Application  Control 
Center  after  4:00  p.m.  on  February  21. 
1986. 


Available  funds:  The  Administration's 
budget  for  fiscal  year  1986  requested  an 
appropriation  of  $5,000,000  for  the 
Minority  Institutions  Science 
Improvement  Program.  Should  this 
amount  be  appropriated,  approximately 
$3,750,000  will  be  available  for 
Institutional,  Design,  and  Cooperative 
Project  grant  awards.  It  is  estimated  that 
these  funds  will  support  approximately 
15  awards.  The  expected  maximum 
awards  for  these  grants  are;  $300,000  for 
a  36-month  Institutional  Project;  $500,000 
for  a  36-month  Cooperative  Project:  and 
$20,000  for  a  12-month  Design  Project 
The  remaining  $1,250,000  will  be 
available  to  support  approximately  18 
Special  Project  grant  awards.  The 
expected  maximum  award  for  a  Special 
Project  grant  is  $150,000  for  a  24-month 
project  period.  These  estimates  do  not 
bind  the  U.S.  Department  of  Education 
to  a  specific  number  of  grants  or  to  the 
amount  of  any  grant,  unless  that  amount 
is  otherwise  specified  by  statute  or 
regulations. 

Program  information:  The  Minority 
Institutions  Science  Improvement 
Program  support  projects  that  propose  to 
enhance  a  minority  institution's  capacity 
for  developing  and  maintaining  a  quality 
science  education  program  for  all  of  its 
students  and  to  augment  the  institution's 
capability  for  increasing  the  flow  of 
underrepresented  ethnic  minorities  into 
the  fields  of  science  and  engineering. 

The  Secretary  awards  grants  in  the 
following  categories; 

(1)  Design  Project  grants  assist 
minority  institutions  that  do  not  have 
their  own  appropriate  resources  or 
personnel  to  plan  and  develop  long- 
range  science  improvement  programs. 

(2)  Institutional  Project  grants  support 
the  implementation  of  a  comprehensive 
science  improvement  plan,  which  may 
include  any  combination  of  activities  for 
improving  the  preparation  of  minority 
students  for  careers  in  science. 

(3)  Cooperative  Project  grants  assist 
groups  of  nonprofit,  accredited  colleges 
and  universities  to  work  together  to 
conduct  a  science  improvement  project; 
and 

(4)  Special  Project  grants  for  which — 

(a)  Minority  institutions  are  eligible  to 
support  activities  that  improve  quality 
training  in  science  and  engineering  or 
enhance  the  minority  institutions' 
general  scientific  research  capabilities, 
or 

(b)  all  applicants  are  eligible  which 
support  activities  that  provide  a  needed 
service  to  a  group  of  eligible  minority 
institutions,  or  that  provide  inservice 
training  for  project  directors,  scientists, 
and  engineers  itom  eligible  minority 
institutions. 
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Application  forms:  Application  forms 
are  included  in  the  program  information 
packages  that  are  expected  to  be  ready 
for  mailing  by  September  25. 1985. 
Interested  persons  may  obtain  program 
information  packages  by  writing  to  the 
U.S.  Department  of  Education.  Office  of 
Postsecondary  Education.  Division  of 
Higher  Education  Incentive  Programs 
(MISIP).  400  Maryland  AvenuerSW.. 
(Room  3022.  ROB-3)  Washington.  DC 
20202.  Telephone  (202)  245-3253. 

Applications  must  be  prepared  and 
submitted  in  accordance  with  the 
regulations,  instructions,  and  forms 
included  in  the  program  information 
package.  However,  the  program 
information  package  is  only  intended  to 
aid  new  applications  in  applying  for 
assistance  under  this  program.  Nothing 
in  this  package  is  intended  to  impose 
any  paperwork,  application  content, 
reporting,  or  grantee  performance 
requirement  beyond  those  speciHcally 
imposed  under  the  statute  and 
regulations. 

The  Secretary  strongly  urges  that  the 
narrative  portion  of  the  application  not 
exceed  22  pages. 

The  Secretary  further  urges  that 
applicants  not  submit  information  that  is 
not  requested. 

The  application  form  is  approved  by  the 
OfTice  of  Management  and  Budget  under 
control  number  1840-0109. 

Applicable  regulations:  Regulations 
applicable  to  this  program  include  the 
following: 

(1)  Regulations  governing  the  Minority 
Institutions  Science  Improvement 
Program  in  34  CFR  Part  637. 

(2)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  is  34  CFR  Parts  74.  75.  77.  and 
7a 

Further  information:  For  further 
infonnation.  contact  Dr.  Argelia  Velez- 
Rodriguez  of  the  U.S.  Department  of 
Education.  Office  of  Postsecondary 
Education.  Division  of  Higher  Education 
Incentive  Programs  (MISIP).  400 
Maryland  Avenue.  SW..  Room  3022, 
ROB-3,  Washington.  DC  2020^ 
Telephone  (202)  245-3253. 

(20  U.S.C.  1221e-lb) 

(Catalog  Federal  Domestic  Assistance  No. 
84.120A.  Minority  Institutions  Science 
Improvement  Program) 

Dated:  August  7. 1985. 
C  Rooald  iOinbertiiis. 

Acting  Assistant  Secretary  for  Postsecondary 
Education. 

|FR  Doc.  85-19113  Filed  8-9-85:  8:45  am| 
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Undergraduate  international  Studies 
And  Foreign  language  Program; 
Application  Notice  for  New  and 
Noncompeting  Continuation  Projects 
for  Fiscal  Year  1986 

Applications  are  invited  for  new  and 
noncompeting  continuation  projects 
under  the  Undergraduate  International 
Studies  and  Foreign  Language  Program. 

Authority  for  this  program  is 
contained  in  Title  VI.  section  604.  of  the 
Higher  Education  Act  of  1965,  as 
amended.  (20  U.S.C.  1124) 

The  Undergraduate  International 
Studies  and  Foreign  Langauge  Program 
issues  awards  to  institutions  of  higher 
education,  consortia  of  such  institutions, 
and  public  and  nonprofit  private 
agencies  and  organizations,  including 
professional  and  scholarly  associations. 
The  purpose  of  the  awards  is  to — 

(a)  Assist  institutions  of  higher 
education  and  consortia  of  such 
institutions,  to  plan,  develop,  and  carry 
out  a  comprehensive  program  to 
strengthen  and  improve  undergraduate 
instruction  in  international  studies  and 
foreign  languages:  and 

(b)  Assist  associations  and 
organizations  to  develop  projects  that 
will  make  an  especially  significant 
contribution  to  strengthening  and 
improving  undergraduate  instruction  in 
international  studies  and  foreign 
languages. 

Closing  date  for  transmittal  of 
applications:  (1)  An  application  for  a 
new  grant  must  be  mailed  or  hand 
delivered  by  Nov.  12, 1985.  (2)  An 
application  for  a  noncompeting 
continuation  grant,  to  be  assured  of 
consideration  for  funding,  should  be 
mailed  or  hand  delivered  by  Jan.  10. 
1986.  If  the  application  for  a 
noncompeting  continuation  grant  is  late, 
the  Department  of  Education  may  lack 
sufficient  time  to  review  it  with  other 
noncompeting  continuation  applications 
and  may  decline  to  accept  it. 

Applications  delivered  by  mail:  An 
application  sent  by  mail  must  be 
addressed  to  the  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  84.016  (Undergraduate 
International  Studies  and  Foreign 
Language  Program),  Washington,  DC 
20202. 

An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 


(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary  of 
Education. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  A  private  metered 
postmark,  or  (2)  a  mail  receipt  that  is  not 
dated  by  the  U.S.  Postal  Service. 

An  applicant  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

An  applicant  is  encouraged  to  use 
registered  or  at  least  Hrst  class  mail. 
Each  late  applicant  for  a  new  grant  will 
be  notified  that  its  application  will  not 
be  considered. 

Applications  delivered  by  hand:  An 
application  that  is  hand  delivered 
should  be  taken  to  the  US.  Department 
of  Education,  Application  Control 
Center.  (Room  3633,  Regional  Office 
Building  3).  7th  and  D  Streets,  SW., 
Washington,  DC  20202. 

The  Application  Control  Center  will 
accept  a  hand  delivered  application 
between  8:00  a.m.  and  4:00  p.m. 
(Washington.  DC  time)  daily,  except 
Saturdays,  Sundays,  and  Federal 
holidays. 

An  application  for  a  new  grant  that  is 
hand-delivered  will  not  be  accepted 
after  4:00  p.m.  on  the  closing  date. 

Program  information:  Information 
regarding  this  program  is  contained  in 
the  International  Education  Programs 
General  Provisions  Regulations  and  the 
Undergraduate  International  Studies 
and  Foreign  Language  Program 
Regulations.  34  CFR  Parts  655  and  658. 
Information  regarding  the  continuation 
of  noncompeting  continuation  awards  is 
contained  in  the  Education  Department 
General  Administrative  Regulations, 
EDGAR.  34  CFR  75.253. 

Application  topics  for  new  projects: 
Applications  will  be  accepted  in  Fiscal 
Year  1986  for  new  projects  in  all 
categories  included  in  the  program 
regulations.  The  Secretary  encourages 
applications  designed  to  promote 
excellence  in  education  and  provide 
leadership  in  developing  more  effective 
learning  strategies  in  international 
education  and  modern  foreign  language 
training.  The  Secretary  further 
encourages  applications  which 
demonstrate  the  active  involvement  of 
the  institution's  administration  in 
program  design  and  implementation, 
and  provide  evidence  that  the  project 
will  continue  without  Federal  assistance 
after  the  grant  terminates.  More 
specifically,  the  Secretary  encourages 
new  projects  in  the  following  categories: 
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(1)  Projects  initiated  by  institutions  of 
higher  education  and  consortia  of  such 
institutions,  which  can  serve  as 
exemplary  or  model  projects  for  other 
higher  education  institutions, 
particularly  in  the  field  of  teacher 
education. 

(2)  Projects  initiated  by  organizations 
and  associations  which  will  make  a 
significant  contribution  to  strengthening 
and  improving  undergraduate 
instruction  in  international  studies  and 
foreign  languages. 

(3)  Projects  that  use  Federal  dollars  in 
partnership  with  institutional  and 
private  sector  funding. 

(4)  Projects  that  strengthen  the 
acquisition  of  basic  and  higher  level 
skills  in  modem  foreign  languages,  and 
in  disciplines  such  as  history, 
anthropology,  economics,  and  the 
geography  of  the  areas  where  such 
foreign  languages  are  spoken. 

(5)  Projects  that  strengthen  the 
acquisition  of  knowledge  and  skills  in 
professional  fields  with  an  international 
component,  such  as  agriculture, 
business,  education,  and  journalism,  or 
that  develop  skills  for  the  analysis  of 
critical  issues  such  as  economic 
development,  technology  utilization, 
national  security,  or  international  trade. 

(6)  Projects  that  utilize  computers  to 
implement  more  effective  means  of 
teaching  modern  foreign  languages,  and 
for  the  collection  and  analysis  of 
information  about  critical  international 
issues. 

Because  of  the  planning  time  required 
to  develop  and  implement  new  curricula 
in  modem  foreign  languages,  and  to 
develop  curricula  that  strengthen  skills 
in  international  fields  of  study,  the 
Secretary  of  Education  is  accepting 
applications  for  new  projects  of  up  to 
two  years  for  a  single  institution,  and  up 
to  three  years  for  consortia. 

Available  funds:  The  Administration's 
budget  request  for  fiscal  year  1986  does 
not  include  funds  for  the  undergraduate 
Intemational  Studies  and  Foreign 
Language  Program.  However, 
applications  are  being  invited  to  allow 
for  sufficient  time  to  evaluate 
applications  and  complete  the  grant 
process  prior  to  the  end  of  the  fiscal 
year,  should  Congress  appropriate  funds 
for  this  program. 

Application  forms:  Application  forms 
and  program  information  packages  are 
expected  to  be  ready  for  mailing  by 
Sept.  3, 1985.  They  may  be  obtained  by 
writing  to  Mr.  Ralph  Hines,  Intemational 
Studies  Branch,  Center  for  Intemational 
Education,  U.S.  Department  of 
Education,  (Room  3916,  Regional  Office 
Building),  7th  and  D  Streets.  SW.. 
Washington.  DC  20202. 


Applications  must  be  prepared  and 
submitted  in  accordance  with  the 
regulations,  instructions,  and  forms 
included  in  the  program  information 
package.  The  Secretary  suggests  that  the 
narrative  portion  of  the  application  not 
exceed  35  pages  in  length.  The  Secretary 
further  urges  that  applicants  not  submit 
information  that  is  not  requested. 

The  program  information  is  intended 
to  aid  applicants  in  applying  for 
assistance  under  this  competition. 
Nothing  in  the  program  information 
package  is  intended  to  impose  any 
paperwork,  application  content, 
reporting,  or  grantee  performance 
requirement  beyond  those  specifically 
imposed  under  the  statute  and 
regulations  goveming  the  competition. 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  Number  1840-0068) 

Applicable  regulations:  Regulations 
applicable  to  this  program  include  the 
following: 

(a)  Regulations  goveming  the 
Undergraduate  Intemational  Studies 
and  Foreign  Language  Program,  34  CFR 
Parts  655  and  658. 

(b)  Education  Department  General 
Administrative  Regulations  (EDGAR),  34 
CFR  Parts  74,  75,  77  and  78. 

Further  information:  For  further 
information,  contract  Mr.  Ralph  Hines, 
Intemational  Studies  Branch,  Center  for 
Intemational  Education.  U.S. 
Department  of  Education  (Room  3916, 
Regional  Office  Building  3).  7th  and  D 
Streets..  S.W..  Washington.  DC  20202. 
Telephone:  (202)  245-2794. 

(20  U.S.C.  1124) 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.016 — Undergraduate  International 
Studies  and  Foreign  Language  Program) 

Dated:  August  7, 1985. 
William ).  Bennett, 
Secretary  of  Education. 
(FR  Doc.  85-19114  File  8-9-85;  8:45  am) 
BUXING  CODE  4000-01 


National  Advisory  Committee  on 
Accreditation  and  Institutional 
Eligibility;  Meeting 

agency:  Department  of  Education. 
ACTION:  Notice  of  public  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
public  meeting  of  a  Subcommittee  of  the 
National  Advisory  Committee  on 
Accreditation  and  Institutional 
Eligibility.  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act. 

This  document  is  intended  to  notify 
the  general  public  of  its  opportunity  to 
attend  and  to  participate. 


date:  August  27,  9:00  a.m.  to  5:00  p.m.. 

local  time. 

address:  Federal  Office  Building  No.  3, 
7th  and  D  Streets  SW..  Washington, 
D.C..  Room  3912. 

Agenda:  Outcomes  of  Accreditation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Morris  L.  Brown  (202)  245-9703. 

SUPPLEMENTARY  INFORMATION:  The 

National  Advisory  Committee  on 
Accreditation  and  Institutional 
Eligibility  is  authorized  by  section  1205 
of  the  Higher  Education  Act  as  amended 
by  Pub.  L.  96-374  (20  U.S.C.  1145).  The 
Committee  advises  the  Secretary  of 
Education  regarding  his  responsibility  to 
publish  a  list  of  nationally  recognized 
accrediting  agencies  and  associations. 
State  agencies  recognized  for  the 
approval  of  public  postsecondary 
vocational  education,  and  State 
agencies  recognized  for  the  approval  of 
nurse  education. 

The  Committee  also  advises  the 
Secretary  of  Education  regarding  policy 
affecting  both  recognition  of  accrediting 
and  approval  bodies,  and  institutional 
eligibility  for  participation  in  Federal 
funding  programs. 

A  record  will  be  made  of  the 
proceedings  of  the  meeting  and  will  be 
available  for  public  inspection  at  the 
Office  of  Postsecondary  Education.  400 
Maryland  Avenue.  SW  (Room  3030 — 
ROB-3).  U.S.  Department  of  Education, 
Washington.  D.C.  20202  from  the  hours 
of  8:00  a.m.  to  4:30  p.m..  local  time, 
Monday  through  Friday. 

Signed  at  Washington,  D.C  on  August  7. 
1985. 
Kenneth  D.  Whitehead 

Acting  Assistant  Secretary  for  Postsecondary 
Education. 

[FR  Doc.  85-19125  Filed  8-9-86;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 

Availability  of  ttie  Bonneville 
Acquisition  Guide  and  the  BonnevUte 
Power  Assistance  Instructions 

agency:  Bonneville  Power 

Administration  (BPA),  DOE. 

action:  Notice  of  Document  availability. 

SUMMARY:  Copies  of  the  Bonneville 
Acquisition  Guide  (BAG)  which 
establishes  the  procedures  BPA  uses  in 
the  solicitation,  award,  and 
administration  of  procurement 
contracts,  and  the  Boimeville  Power 
Assistance  Instructions  (BPAl)  which 
establishes  the  procedures  BPA  uses  in 
the  solicitation,  award,  and 
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administration  of  financial  assistance 
instruments  (principally  grants  and 
cooperative  agreements)  are  now 
available  from  BPA  for  $20  and  $10 

each,  respectively. 

AOONESSKS:  Copies  of  the  BAG  or 
BPAl  may  be  obtained  by  sending  a 
check  for  the  proper  amount  to  the 
General  Accounting  Section — DTKC 
Bonneville  Power  Administration.  P.O. 
Box  3621,  Portland.  OR  9720a 

FOR  FURTHEII  INFOmtATION  CONTACT:  N. 

L  Linscott  Contracts  Manager  at  the 
above  address,  50J-230-4511 

SUPPLEMENTARY  MFOfMATKMC  The 
Bonneville  Power  Administration  was 
established  in  1937  as  a  Federal  Power 
Marketing  agency  in  the  Pacific 
Northwest.  BPA  is  a  nonappropriated 
fund  entity  which  finances  its  operations 
from  power  revenues.  Its  procurement 
operations  are  conducted  under  16 
U.S.C.  832  at  seq.  as  well  as  40  U.S.C. 
474{d){20).  The  BAG  utilizes  the  special 
authorities  referred  to  in  the  preceding 
sentence  as  a  basis  for  establishing 
BPA's  procurement  policy:  however,  it 
follows  the  format  of  the  Federal 
Acquisition  Regiilations  to  assist 
offerors  in  locating  pertinent  policies. 
The  BAG  has  been  reprinted  as  of  July  1, 
1985,  to  incorporate  all  changes  made 
since  its  original  publication  on  July  1, 
1983.  BPA's  financial  assistance 
operations  are  conducted  under  18 
U.S.C.  832  et  seq.  as  well  as  16  U.S.C. 
839  et  seq.  The  BPAI  utilizes  the  special 
authorities  referred  to  in  the  preceding 
sentence  as  a  basis  for  estabhshing 
BPA's  financial  assistance  policy.  The 
BPAI  also  contains  BPA's 
implementation  of  the  principles 
provided  in  the  following  OMB  circulars: 

A-21 — Cost  principles  applicable  to 
grants,  contracts,  and  other  agreements 
with  institutions  of  higher  education. 

A-87 — Cost  principles  applicable  to 
grants,  contracts,  aad  other  agreements 
with  State  and  local  governments. 

A-102 — Uniform  administrative 
requirements  for  grants-in-aid  to  State 
and  local  governments. 

A-110 — Grants  and  agreements  with 
institutions  of  higher  education, 
hospitals  and  other  nonprofit 
organizations. 

A-122 — Cost  principles  appUcable  to 
grants,  contracts,  and  other  agreements 
with  nonprofit  organizations. 

A-12&— Audits  of  State  and  local 
governments. 

All  BPA  solicitations  include  notice  of 
applicability  and  availability  of  the  BAG 
or  the  BPAI  as  appropriate  for  the 
information  of  offerors  on  particular 
procurements  or  financial  assistance 
transactions. 


iMoed  in  Portland.  Oregon,  On  August  1, 
1985. 

Pater  T.  johmon, 

Administrator. 

[FR  Doc.  85-19066,  Filed  8-»-a5;  8:45  am] 

BILLWO  fTOfft  MHO  >1  II 


Federal  Energy  Regulatory 
Commission 

[Oockat  Na  TAaS-14-20-000  and  001  ] 

Algonquin  Gas  Transmission  Co^ 
Proposed  Changes  in  FERC  Gas  Tariff 

August  7, 1985. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin 
Gas")  on  July  31. 1985.  tendered  for  filing 
Eighth  Revised  Sheet  No.  201  and  Fifth 
Revised  Sheet  No.  231  to  its  FERC  Gas 
Tariff.  Second  Revised  Volume  No.  1. 

Algonquin  Gas  states  that  Eighth 
Revised  Sheet  No.  201  and  Fifth  Revised 
Sheet  No.  231  are  being  filed  pursuant  to 
Algonquin  Gas'  Purchased  Gas  Cost 
Adjustment  Provision  as  set  forth  in 
Sectioo  17  of  the  (General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1.  The  rates 
as  shown  on  Eigtith  Revised  Sheet  No. 
201  reflect  an  adjustment  to  amortize  the 
June  30. 1985  balance  in  Algonquin  Gas' 
Unrecovered  Purchased  Gas  Cost 
Account  (Account  No.  191).  Fifth 
Revised  Sheet  No.  231  reflects  Projected 
Incremental  Pricing  Surcharges  for  tfie 
period  September,  1985  through 
February,  1986. 

Algonquin  Gas  proposes  tlie  effective 
date  of  Eighth  Revised  Sheet  No.  201 
and  Fifth  Revised  Sheet  No.  231  to  be 
September  1, 1985. 

Algonquin  Gas  notes  that  a  copy  of 
this  filing  is  being  served  upon  each 
affected  party  and  interested  state 
commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
PracUce  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protest 
should  be  filed  on  or  before  August  16. 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  are  available 

for  public  inspection. 

Kenneth  F.  Plumb. 

Secretary. 

(FR  Doc.  85-19131  Filed  8-9-85:  8:45  am] 

mUJNO  COOE  (717-01-11 


(Docket  No.  TA8S-2-48-0031 

ANR  Pipeline  Co.;  PGA  Rate  Change 
FIHng 

August  7. 1985. 

Take  notice  that  on  July  30, 1985,  ANR 
Pipeline  Company  ("ANR"),  pursuant  to 
Section  15  of  the  General  Terms  and 
Conditions  of  its  F.E.R.C.  Gas  Tariff, 
Original  Volume  No.  1.  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  ("Commission") 
Second  Revised  Sheet  No.  18  and  First 
Revised  Sheet  No.  41  to  Original  Volume 
No.  1  of  its  Tariff  to  be  effective  August 
1.1985. 

Second  Revised  Sheet  No.  18  complies 
with  the  Commission's  order  at  Docket 
No.  TA85-2-48-000,  dated  April  30, 1985, 
by  reducing  ANR's  rates,  for  the  period 
August  1, 1985  through  October  31, 1985 
by  $7,171,884,  composed  of  principal  at 
$6,554,223  and  interest  of  $617,641  to 
remove  purchased  gas  costs  incurred  in 
providing  service  to  its  Rate  Schedule 
EUT-1  transportation  customers.  The 
Commission's  order  also  provided  for 
the  tracking  by  ANR  of  any  reduction  in 
the  rates  of  its  pipeline  suppliers.  Thus, 
ANR  has  included  the  revised  rates  of 
Northern  Natural  Gas  Company, 
Division  of  Intemorth,  Inc.  ("Northern'*), 
which  results  in  a  reduction  in  the 
commodity  rate  of  .18t.  Any 
overrecovery  of  purchased  gas  costs 
during  the  months  of  May,  June  and  July, 
1965  from  Northern's  decreased  rates 
are  anticipated  to  be  minimal  and  will 
flow  back  through  ANR's  Account  191. 

First  Revised  Sheet  No.  41  amends 
ANR's  existing  Rate  Schedule  EUT-1 
and  provides  that  it  ANR  is  reimbursed 
for  fuel  in  cash,  it  will  credit  all  such 
fuel  related  revenues  to  Account  No. 
191.  That  is  the  same  charge  required  by 
the  settlement  reached  relative  to  fuel  in 
Docket  Nos.  RP84-1-001  and  TA85-2- 
48-OOa 

ANR  states  that  copies  of  the  filing 
were  served  upon  all  of  its  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  to  protest  with  the 
Commission.  825  North  Capitol  Street. 
NE.,  Washington,  DC  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
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Procedure  (18  CFR  385.211.  385.214).  All 
such  motions  or  protests  should  be  filed 
on  or  before  August  16. 1985.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc.  85-19132  Filed  8-9-85;  8:45  am] 
nUING  CODE  •717-01-M 


[Docket  No.  TAe5-4-32-000, 001] 

Colorado  Interstate  Gas  Co.  Proposed 
Change  in  Rates  Under  Purctiased  Gas 
Adjustnrtent  Clause  Provision 

August  7. 1985. 

Take  notice  that  Colorado  Interstate 
Gas  Company  (CIG)  on  July  22. 1985. 
tendered  for  filing  proposed  changes  in 
its  FERC  Gas  Tariff,  Original  Volume 
No.  1.  According  to  §  381.103(b)(2)(iii)  of 
the  Commission's  regulations  (18  CFR 
381.103(b){2)(iii)).  the  date  of  filing  is  the 
date  on  which  the  Commission  receives 
the  appropriate  filing  fee,  which  in  the 
instant  case  was  not  until  July  30, 1985. 
The  proposed  changes  would  decrease 
the  demand  rate  under  CIG's 
jurisdicational  rate  schedules  by  3  cents 
per  Mcf  and  decrease  the  commodity 
rate  by  2.14  cents  per  Mcf.  This  filing 
reflects  a  net  annual  decrease  in 
purchased  gas  costs  of  approximately 
$4.4  million. 

The  filing  was  made  to  enable  CIG  to 
refiect  in  its  rates,  pursuant  to  Section 
21  of  CIG's  FERC  Gas  Tariff,  Original 
Volume  No.  1,  net  decreased  purchased 
gas  costs  it  will  experience  as  the  result 
of  rate  filings  made  by  certain  of  its 
pipeline  suppliers. 

CIG  requests  that  the  instant  filing  be 
made  effective  on  July  1. 1985. 

Copies  of  the  filing  have  been  served 
upon  the  Company's  jurisdictional 
customers  and  other  interested  persons, 
including  public  bodies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capital  Street,  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  August  16, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 


appropriate  action  to  be  taken,  but  will 

not  serve  to  make  protestants  parties  to 

be  proceeding.  Any  person  wishing  to 

become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  filing  are  on  file 

with  the  Commission  and  are  available 

for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Doc.  85-19133  Filed  8-9-fl5;  8:45  am) 

BILUNG  CODE  6717-01-M 


[Docket  No.  TA85-2-2 1-000, 001] 

Columbia  Gas  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

August  7, 1985 

Take  notice  that  Columbia  Gas 
Transmission  Corporation  (Columbia) 
on  July  31, 1985,  tendered  for  filing  the 
following  proposed  changes  to  its  FERC 
Gas  Tariff,  Original  Volume  No.  1,  to  be 
effective  on  September  1, 1985. 
Ninety-ninth  Revised  Sheet  No.  16 
Seventh  Revised  Sheet  Nos.  16B  and  16C 
Thirty-sixth  Revised  Sheet  No.  64 

Columbia  states  that  the  filing  is 
consistent  with  the  Stipulation  and 
Agreement  in  Docket  Nos.  TA82-1-21- 
001,  et  al.,  approved  by  the 
Commission's  Order  dated  June  14, 1985, 
as  modified  by  Order  dated  June  25. 
1985.  Such  Stipulation  and  Agreement 
provides  that  Columbia's  demand 
charge  shall  remain  subject  to  PGA 
adjustment  during  the  settlement  period. 
However,  such  Stipulation  and 
Agreement  also  provides  that  Columbia 
shall  not  file  for  any  commodity  rate 
increase  under  its  PGA  provision  to  be 
effective  during  the  settlement  period. 
Therefore.  Columbia  states  that  the 
rates  set  forth  on  the  above  referenced 
tariff  sheets  are  in  accordance  with  the 
Stipulation  and  Agreement  and  reflect 
the  following: 

(1)  The  rates  set  forth  on  Ninety-ninth 
Revised  Sheet  No.  16  reflect  a  $1.568/dth 
increase  in  the  Demand  Rate  Applicable 
to  Non-Shielded  Customers  and  a 
$1.377/dth  increase  in  the  Demand  Rate 
Applicable  to  Shielded  Customers, 
which  results  in  an  approximate 
increase  of  $45  million  applicable  to 
sales  rate  schedules  for  the  subject  PGA 
period.  This  increase  is  composed  of  the 
net  of  (i)  Demand  Purchased  Gas  Cost 
Adjustments  which  reflect  an  increase 
in  the  current  demand  cost  of  gas.  and 
(ii)  Demand  Surcharge  Adjustments 
which  reflect  a  credit  amount  of 
unrecovered  demartd  purchased  gas 
costs  and  associated  carrying  charges; 
and 

(2)  The  Demand  Purchased  Gas 


Surcharge  amounts  set  forth  on  Seventh 
Revised  Sheet  Nos.  16B  and  16C  provide 
for  the  recovery  of  $13,579  in  demand 
gas  purchased  costs  from  customers 
receiving  service  under  Columbia's  Rate 
Schedule  SGES. 

Copies  of  the  filing  were  served  upon 
the  Company's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  Union 
Center  Plaza  Building,  825  North  Capitol 
Street  NE..  Washington,  DC  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  rules  of  practice  and 
procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  August  16, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  AJiy  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Columbia's  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
(FR  Doc  19134  Filed  8-9-85;  8:45  amj 

BHJJNG  CODE  •717-01-M 


[Docket  Nos.  CP85-729-000,  tt  aL] 

Columbia  Gas  Transmisson  Corp.  et 
al.;  Natuarl  Gas  Certificate  Filings 

August  6. 1985. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Columbia  Gas  Transmission 
Corporation 

[Docket  No.  CP85-729-O00J 

Take  notice  that  on  July  22, 1985, 
Columbia  Gas  Transmission 
Corporation  (Columbia).  Post  Office  Box 
1273.  Charleston.  West  Virginia  25325, 
filed  in  Docket  No.  CP84-729-000  a 
request  pursuant  to  S  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  of  the  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  construct  and  operate 
new  sales  delivery  points  and  to  deliver 
natural  gas  to  existing  wholesale 
customers  under  the  certificate  issued  in 
Docket  No.  CP83-76-000  pursuant  to 
Section  7  of  the  Natural  Gas,  Act.  all  as 
more  fully  set  forth  in  the  request  of  file 
with  the  Commission  and  open  to  public 
inspection. 

Columbia  requests  authorization  to 
construct  and  operate  the  facilities 
necessary  to  provide  additional  points 
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of  delivery  to  existing  wholesale 
customers  for  sale*  of  natural  gas  under 
Columbia's  Rate  Schedules  CDS. 
Columbia  indicates  that  the  additional 
natural  gas  volumes  to  be  provided 
through  the  proposed  new  points  of 
delivery  are  within  Columbia's  currently 
authorized  level  of  sales  and  such 
volumes  will  not  affect  the  peak  day  and 
annual  dehveries  to  which  Columbia's 
existing  wholesale  customers  are 
entitJei 

Columbia  proposed  to  establish  the 
following  new  delivery  points: 


CuMonwr 

Utcalion 

(counly/staie) 

Peak 
<toy 
(McO 

Annual 

(McO 

Coiumba  Gas  o<  Ot«o. 

Fartetd.  OH  ... 

994 

10.320 

Inc 

UckmQ,  0H.._.. 

1.S 

ISO 

MountarwOT  Gas 

Kanawtw.  WV. 

1^ 

ISO 

Company 

SXanankati  Gas 

aouo 

34.4M 

Compan* 

WV. 

Penn  Fool  Gas.  mt 

CtMster.  PA     . 

8000 

100.000 

Comment  date:  September  20. 19B5.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Southeni  Natural  Gas  Company 

IDockel  No.  CP-725-000| 

Take  notice  that  on  July  19, 1985, 
Southern  Natural  Gas  Company 
(Southern).  P.O.  Box  2563,  Birmingham. 
Alabama  35203.  Hied  in  Docket  No. 
CP85-725-000  a  request  pursuant  to 
Section  157.205  of  the  Regulations  under 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  relocate  its  Adairsville, 
Georgia,  meter  station  and  to  abandon 
the  existing  station  under  the 
authonzation  issued  in  Docket  No. 
CP82-^t06-000.  all  as  more  fully  set  forth 
in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Southern  states  that  it  has  agreed  to 
relocate  its  Adairsville,  Georgia,  Meter 
Station  from  its  present  location  on 
Southern's  Rome-Calhoun  line  and  loop 
line  to  a  site  approximately  eight  miles 
closer  to  Adairsxnlle's  primary  service 
area  on  Southern's  Chattanooga  branch 
line  and  branch  loop  line  in  Floyd 
County.  Georgia. 

In  its  request.  Southern  states  that  the 
new  meter  station  would  consist  of  two 
3-inch  orifice  meter  runs,  heater,  and 
certain  related  regulating  and  tie-in 
facilities.  Southern's  estimated  cost  of 
the  new  station  is  $147,000.  Southern 
states  that  Adairsville  would  reimburse 
Southern  for  the  total  cost  of  the 
replacement  except  for  those  costs 
directly  related  to  the  replacement  by 
Southern  of  the  existing  station's 
obsolete  regulators,  valves  and  metering 
facilities.  The  cost  directly  related  to  the 


replacement  of  obsolete  facilities  is 
estimated  by  Southern  to  be 
approximately  $56,000. 

Southern  states  that  the  maximum 
delivery  obligation  qualtity  for  the  City 
of  Adairsville  area  delivery  point  as 
specified  in  the  Exhibit  A  to  the  service 
agreement  between  Southern  and 
Adairsville  dated  September  8, 1969,  is 
1.121  Mcf  at  14.73  psia.  As  stated  in 
Southern's  request,  there  would  be  no 
increase  in  the  maximum  delivery 
obligation  at  the  new  meter  station. 
Southern  proposes  to  increase  the 
delivery  pressure  at  the  new  meter 
station  from  the  existing  contract 
pressure  of  250  psig  to  290  pursuant  to 
Adairsville  request.  Southern  states  that 
it  would  file  a  revised  Exhibit  A  to  its 
service  agreement  with  Adairsville  to 
reflect  the  relocation  of  the  City  of 
Adairsville  meter  station  and  the  related 
increase  in  contract  pressure  at  the  new 
meter  station  once  the  proposed 
activities  are  authorized  under  the 
Commission's  Regulations. 

Southern  states  that  it  has  been 
advised  by  the  City  of  Adairsville  that 
approval  of  the  proposed  relocation 
would  place  the  meter  station  in  closer 
proximity  to  Adairsville's  primary 
service  area  and  would  thereby  improve 
Adairsville's  ability  to  maintain 
pressure  on  its  distribution  system. 

Southern  states  that  the  proposed 
relocation  would  not  result  in  any 
termination  of  service  to  Adairsville  and 
would  have  a  de  minimis  impact  on 
Southern's  peak  day  and  annual 
deliveries.  It  is  stated  that  the  total 
volumes  to  be  delivered  to  Adairsville 
after  the  relocation  would  not  exceed 
the  total  volumes  authorized  prior  to  the 
relocation.  In  addition,  it  is  stated  that 
Southern  has  sufficient  capacity  to 
accomplish  the  delivery  proposed  by  the 
relocation  without  detriment  or 
disadvantage  to  Southern's  other 
customers. 

Comment  date:  September  20, 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  ANR  Pipeline  Company 

(Docket  No.  CP85-714-000J 

Take  noUce  that  on  July  17. 1985.  ANR 
Pipeline  Company  (ANR).  500 
Renaissance  Center,  Detroit  Michigan 
48243.  filed  in  Docket  Na  CP85-714-O00 
a  request  pursuant  to  5  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(NGA)  (18  CFR  157.205)  and  for 
authorization  to  transport  natural  gas 
for  Bethlehem  Steel  Corporation 
(Bethlehem)  under  the  certificate  issued 
in  Docket  No.  CP82-480-000.  all  as  more 
fully  set  forth  in  the  request  which  is  on 


file  with  the  Commission  and  open  to 
public  inspection. 

ANR  requests  authority,  pursuant  to 
§  157.209  of  the  Regulations,  to  transport 
on  a  best-efforts  basis  up  to  25,000  dt 
equivalent  of  natrual  gas  per  day  for 
Bethlehem  in  accordance  with  a 
transportation  agreement  dated  May  3, 
1985,  among  ANR,  Bethlehem  and 
Caliche  Pipeline  Company  (Caliche). 
ANR  states  the  gas  to  be  transported 
would  be  purchased  by  Bethlehem,  from 
Caliche,  pursuant  to  a  gas  purchase 
contract  dated  April  30. 1985,  for  use  in 
Behtlehem's  Bums  Harbor,  Indiana, 
steel  mill.  Caliche  would  sell  up  to  a 
daily  quantity  of  25,000  dt  equivalent  of 
natural  gas  at  an  initial  price  of  $2.55  per 
million  Btu  and  would  tender  the  gas  for 
the  account  of  Bethlehem  at  various 
points  of  interconnection  of  the  pipeline 
systems  of  ANR  and  Caliche  in 
Oklahoma  and  Texas.  ANR  would 
redeliver  the  gas,  less  2.0  percent  for  fuel 
and  unaccounted-for  gas  losses,  to 
Natui^l  Gas  Pipeline  Company  of 
America  (NGPL)  for  Behtlehem's 
account  at  the  interconnection  of  the 
pipeline  systems  of  NGPL  and  ANR  in 
Beaver  County,  Oklahoma.  ANR 
indicates  that  NGPL  and  Northern 
Indiana  Public  Service  Company 
(NIPSCo)  would  provide  transportation 
services  to  accomplish  delivery  of  the 
gas  to  Bethlehem's  Bums  Harbor, 
Indiana,  facility. 

ANR  states  that  Bethlehem  would  pay 
6.8  cents  per  dt  equivalent  for  all  gas 
transported.  It  is  explained  that  this 
transporation  rate  i8i)ased  upon  ANR's 
Rate  Schedule  EUT-1  and  calculated 
upon  a  haul  distance  of  109  miles  and 
3.6  cents  per  100  miles.  ANR  states  the 
transportation  service,  which 
commenced  June  1, 1985.  would  extend 
through  October  31, 1985,  under  the 
authorization  sought  in  Docket  No. 
CP85-714-000.» 

ANR  states  that  it  requires  no  new 
facilities  to  provide  the  proposed 
service.  It  is  indicated  that  Bethlehem  is 
a  qualified  end-user  and  that  the  gas 
would  be  used  in  blast  furnaces,  boilers 
and  reheat  furnaces  with  alternative  fuel 
capability. 

ANR  also  reuests  flexible  authority  to 
add  or  delete  receipt/delivery  point 
associated  with  Sources  of  gas  acquired 
by  Bethlehem  for  service  to  it  at  the 
same  location,  within  the  maximum 
daily  and  annual  volumes  authorized  in 
the  instant  docket.  ANR  would  file  a 
report,  within  30  days,  following  any 
addition  or  deletion  of  any  gas  source. 


'  ANR  seeks  certificate  authorization  in  Docket 
No.  CP85-714-0t>l  to  continue  service  after  October 
31. 1985. 
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Comment  dote:  September  20, 1985,  m 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Northwest  PipeliBe  Corpotstien 

(Docket  No.  CP85-706-O00J 

Take  notice  on  July  15. 1985, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipela  Way.  Salt  Lake 
City.  Utah  841ia  filed  in  Docket  No. 
CP85-706-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  for  the  account  of 
Panhandle  Extern  Pipe  Line  Company 
(Panhandle),  an  interstate  pipeline 
company,  under  the  certificate  issued  in 
Docket  No.  CP82-433-000  parsuant  to 
Section  7  of  the  Natural  Gas  Act.  all  as 
more  fuUy  set  for^  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Northwest  proposes  to  provide  best- 
e^orts  transportation  for  up  to  800 
million  Btu's  of  natural  gas  per  day  for 
the  account  of  Panhandle  under  a  gas 
gathering  and  transportation  agreement 
(agreement)  dated  September  19, 1983. 
The  proposed  transporation  service,  it  is 
said,  would  be  for  an  initial  term  of 
twenty  years  and  from  year-to-year 
thereafter  until  terminated  by  either 
party. 

Northwest  states  that  it  would  receive 
for  gathering  and  transportabon  the 
volumes  of  natural  gas  which  Panhandle 
tenders  to  Northwest  at  various  wells 
located  in  Sublette  County  and  Lincoln 
County,  Wyoming.  Northwest  states 
further  that  it  would  gather  such  gas 
through  its  Big  Piney  gathering  system 
facihties  to  its  Opal  gasohne  plant  in 
Lincoln  County,  Wyoming  (Opal  receipt 
point).  It  is  said  that  Northwest  then 
would  transport  such  gas  from  the  Opal 
receipt  point,  through  its  transmission 
facilities,  to  an  existing  point  of 
interconnection  with  Colorado  Interstate 
Gas  Company  (CIG)  located  in 
Sweetwater  County,  Wyoming,  where 
thermally  equivalent  volumes,  less 
gathering  and  transmission  fuel,  would 
be  delivered  to  CIG  for  Panhandle's 
account. 

Northwest  further  states  that  it  would 
charge  Panhandle  its  current  rate  for 
interruptible  off-system  transportation 
service  as  set  forth  on  Sheet  No.  2.1. 
section  3.  in  Northwest's  currently 
effective  F.E.R.C.  Gas  Tariff,  Volume  No. 
2.  It  is  said  that  the  total  mainline 
transportation  rate  would  be  6.77  cents 
per  million  Btu  plus  the  GJLL  surcharge 
of  1.18  cents  per  million  Btu.  It  is  further 
said  that  Northwest  would  also  retain 
1.10  percent  of  volumes  transported  as 
reimbursement  for  mainline  fule  usage. 


In  addition  to  the  furisdictional 
transportation  rate  set  forth  above. 
Northwest  states  that  it  would  charge 
Panhandle  its  Big  Piney  area  gathering 
rate  for  the  nonjurisdictioBal  gathering 
service  to  be  provided  by  Northwest. 

Northwest  states  that  the  proposed 
service  is  conditioned  upon  the 
availability  of  pipeline  capacity 
sufficient  to  provide  such  service 
without  detriment  or  disadvantage  to 
Northwest's  existing  customers  who  are 
dependent  on  Northwest's  general 
system  supply. 

Comment  date:  September  20. 1985,  in 
accordance  wtth  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Onnmission's  Procedival  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
nobce  of  intervention  and  pursuant  to 
J  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Plumb, 
Secretary. 
(FR  Doc.  85-19129  Filed  8-9-85;  8:45  am) 

BiLUNO  COOC  (TU-fll-M 

[Docfcat  No.  TASS-3-33-003] 

El  Paso  Natural  Gas  Co.;  Proposed 
Out-of-Period  Changs  in  Rates 
Pursuant  to  Purchased  Gas  Cost 
Adjustment 

August  7, 1985. 

Take  notice  that  on  August  1, 1985.  El 
Paso  Natural  Gas  Company  ("El  Paso") 
tendered  for  filing  pursuant  to  Section  4 
of  the  Natural  Gas  Act,  and  Part  154  of 
the  Regulations  issued  therennder  by  the 
Federal  Energy  Regulatory  Commission 
("Commission")  and  Paragraph  2.6  of 
Article  II  of  El  Paso's  Stipulation  and 
Agreement  in  Settlement  of  Rate 
Proceedings  ("Stipulation  and 
Agreement")  filed  on  June  25, 1985  at 
Docket  No.  RP85-58-000,  e<  a/.,  a  notice 
of  an  out-of-period  change  in  rates.  The 
change  in  rates  relates  to  jurisdictional 
gas  service  rendered  to  customers 
served  by  its  interstate  gas  trtmsmission 


system  under  rate  schedules  affected  by 
and  subject  to  Section  19,  Purchased 
Gas  Cost  Adjustment  Provision 
("PGA"),  contained  in  the  General 
Terms  and  Conditions  of  El  Paso's  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1, 
which  Section  19  also  applies  to  certain 
special  rate  schedules  contained  in  El 
Paso's  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  2  and  original  Volume  No. 
2A. 

The  filing  reflects  that  the  proposed 
total  net  r.hangp  in  EI  Paso's  currently 
effective  rates  attributable  to  the  cost  of 
purchased  gas  component  of  the  PGA  is 
a  decrease  of  $.0546  per  dth.  Such 
proposed  change  in  rates  is  to  be 
effective  for  the  three-month  period  July 
through  September,  1985.  EI  Paso  states 
that  the  surcharge  components  of  the 
rates  effective  April  1, 1985  are  not 
affected  by  the  proposed  ont-of-period 
change  in  rates. 

To  implement  the  instant  notice  of 
change  in  rates.  El  Paso  tendered  for 
filing  the  following  revised  tariff  sheets 
to  its  FERC  Gas  Tariff: 


Tana 


Fnt  Revised  Volume  No.  1 ... 

Ttad  riwi  jMd  vokime  Ma  2^ 
Ongmal  Vobme  No.  2A. ._ 


No   100. 


Paragraph  2.6  of  Article  n  of  EI  Paso's 
Stipulation  and  Agreement  at  Docket 
No.  RP85-58-000  et  a!.,  provides  that  the 
approval  of  such  Stipulation  and 
Agreement,  among  other  things, 
constitutes  waiver  of  El  Paso's  Volume 
No.  1  Tariff  and  of  the  Commission's 
Regulations  sufficient  to  permit  the 
instant  filing  to  go  into  effect  July  1. 
1985.  The  Stipulation  and  Agreement 
makes  clear,  moreover,  that  IHk  instant 
filing  will  be  effective  only  upon  the 
effectiveness  of  the  Stipulation  and 
Agreement.  With  that  limitation.  El  Paso 
requests  the  tendered  revised  tariff 
sheets  to  be  effective  on  July  1, 1985. 

El  Paso  further  states  that  it  is 
tendering  First  Revised  Sheet  No.  24  of 
its  FERC  Gas  Tariff,  Original  Vohmte 
No.  1-A  to  be  effective  July  1, 1985  in 
order  to  reflect  the  rate  of  $2.6741  per 
dth  to  be  utilitzed  to  determine  the  fuel 
reimbursement  charge  payable  under 
Section  6  of  Rate  Schedule  T-1  or  T-2  of 
said  Tariff  by  shippers  electing  to 
reimburse  El  Paso  for  fuel  usage  fn 
monthly  payments  rather  than  in-kiad. 
as  included  in  the  Stipulation  and 
Agreement 

El  Paso  states  that  the  filing  has  been 
served  upon  all  interstate  pipeline 
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system  cutomers  of  El  Paso  and  ail 
interested  state  regulatory  commissions. 
Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington. 
DC.  20426,  in  accordance  with 
§§385.214  and  385.211  of  this  Chapter. 
All  such  motions  or  protests  should  be 
filed  on  or  before  August  16, 1985. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Keoaetli  F.  Plumb, 

Secretary. 

(FR  Doc  85-19135  Filed  8-9-85;  &\^m\ 

aiLLMQ  CODE  (717-01-11 


IDocket  No.  T ASS- 1-13-003] 

Gas  Gathering  Corpu  Return  of 
Overcotlections 

August  7.  1985 

Take  notice  that  on  July  22, 1985.  Gas 
Gathering  Corporation  (Gas  Gathering) 
tendered  for  filing  a  letter  with 
supporting  computations  that  it  has  sent 
to  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  on  July  18. 1985. 
Gas  Gathering  also  tendered  a  check  for 
$138,291.92  for  the  amounts  it  has 
overcollected  from  Transco  in  its  191 
Account  through  April  1985,  including 
interest  through  July  18. 1985. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  August  16, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kennetfa  F.  Plumb. 
Secretary. 

|FR  Doc  85-19138  Filed  8-9-85:  8:45  mn) 
MLUNQ  COOC  •717-01-M 


[Docket  Na  ER85-65»-000] 
Georgia  Power  Co^  Tariff  Change 

August  7,  1965 

The  filing  Company  submits  the 
following: 

Take  notice  that  Georgia  Power 
Company  ("Georgia  Power"),  on  August 
1. 1985,  tendered  for  filing  proposed 
changes  in  its  FERC  Electric  Tariff. 
Original  Volme  No.  2  (partial 
requirements  service).  Based  on  the 
twelve-month  period  ending  July  31. 
1986,  the  proposed  changes  would 
increase  revenues  from  jurisdictional 
partial  requirements  service  by 
$10,208,000.  The  filing  contains  proposed 
Rate  Schedule  PR-8  which  would 
replace  Rate  Schedule  PR-7  (partial 
requirements).  Georgia  Power  has  stated 
an  effective  date  of  September  30, 1985 
for  the  changes.  Georgia  Power  has 
designed  rates  which  will  produce  the 
PR-8  increase  in  two  steps  (Level  A — 
$4,413,000  and  Level  B— an  additional 
$5,795,000).  The  Company  requests  that 
it  be  permitted  to  withdraw  its  Level  A 
rates  as  of  the  date  its  Level  B  rates  are 
permitted  to  become  effective. 

Georgia  Power  asserts  that  its  costs 
have  escalated  steadily  since  the  filing 
of  its  PR-7  rates,  resulting  in  a  large 
increase  in  the  revenue  required  from 
wholesale  service.  The  data  submitted 
with  Georgia  Power's  filing  allegedly 
demonstrate  that  PR-7  rates  do  not 
provide  a  fair  return  on  Georgia  Power's 
wholesale  service. 

Georgia  Power  states  that  copies  of 
the  filing  were  served  upon  all  of  its 
jurisdictional  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  application  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  rules  of  practice  and 
procedure  (18  FR  385.211.  385.214).  All 
such  motions  or  protests  should  be  filed 
on  or  before  August  21, 1985.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 
|FR  Doc  85-19137  Filed  8-9-85:  a-45  am} 

aiUJNQ  COOC  •717-01-11 


(Docket  No.  TA8S-2-6O-O00.  001) 

Locust  Ridge  Gas  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

August  7. 1985 

Take  notice  that  on  July  31, 1985 
Locust  Ridge  Gas  Company  (Locust 
Ridge)  tendered  for  filing  as  a  part  of  its 
FERC  Gas  Tariff.  Original  Volume  No.  1 
and  Original  Volume  No.  3,  the 
following  tariff  sheets  to  be  effective 
March  1. 1985: 

Original  Volume  No.  1— T^yelfth 

Revised  Sheet  No.  lA 
Original  Volume  No.  3 — Nineteenth 

Revised  Sheet  No.  lA 

Locust  Ridge  states  that  the  purpose 
of  this  filing  is  to  submit,  for 
Commission  approval,  a  revision  in 
Locust  Ridge's  rate  for  gas  resold 
reflecting  proposed  changes  in  the 
Purchased  Gas  Component  of  such  rate. 
The  filing  projects  a  decrease  of  $0.4767 
per  MMBtu  in  the  company's  resale  rate 
to  its  jurisdictional  customers  under  the 
above  tariffs  for  the  period  beginning 
September  1, 1985  and  ending  March  1, 
1986. 

Locust  Ridge  requests  waiver  of  the 
Commission's  regulations  to  the  extent, 
if  any,  required  to  place  the  proposed 
tariff  sheets  into  effect  September  1, 
1985. 

A  copy  of  this  filing  has  been  mailed 
to  Locust  Ridge's  jurisdiction  customers 
affected  by  such  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  §§  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211.  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  16, 1985.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  85-19138  Filed  8-9-65:  8:45  am) 
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[Docket  No.  TA85-3-25-000, 001) 

Mississippi  River  Transmission  Corp^ 
Rate  Change  Filing 

August  7. 1985 

Tai^e  notice  that  on  August  1, 1985 
Mississippi  River  Transmission 
Corporation  ("Mississippi")  tendered  for 
filing  Eleventh  Revised  Sheet  No.  4  and 
Fourth  Revised  Sheet  No.  4A  to  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1.  An  effective  date  of  September  1. 1985 
is  proposed. 

Eleventh  Revised  Sheet  No.  4  is  being 
submitted  pursuant  to  Mississippi's  gas 
tariff  to  track  pipeline  and  producer  rate 
changes  and  to  recover  gas  costs  which 
have  accumulated  in  Mississippi's 
Unrecovered  Purchased  Gas  Cost 
Account.  Mississippi  states  that  the 
overall  cost  impact  on  its  jurisdictional 
customers  is  a  decrease  of 
approximately  $49  million  annually 
when  compared  to  rates  presently  in 
effect. 

Mississippi  states  that  the  filing 
reflects  a  decrease  under  Rate  Schedule 
CD-I  of  $.838  per  Mcf  in  Demand 
Charge  D-1.  an  increase  of  $.0023  per 
Mcf  in  the  D-2  Demand  Charge  and  a 
commodity  rate  decrease  of  $.3352  per 
Mcf.  The  single  part  rate  under  Rate 
Schedule  SGS-1  reflects  a  purchased 
gas  cost  decrease  of  $.4018  per  Mcf. 

Mississippi  states  that  Fourth  Revised 
Sheet  No.  4A  indicates  zero  incremental 
pricing  surcharges. 

Mississippi  states  that  copies  of  its 
filing  have  been  served  on  all 
jurisdictional  customers  and  interested 
state  commissions.  Any  person  desiring 
to  be  heard  or  to  protest  said  filing 
should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington.  DC 
20426.  in  accordance  with  §§  385.211 
and  385.214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  August  16. 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

(FR  Doc.  8S-19139  Filed  8-9-85;  8:45  am] 
BiLUNa  cooe  e7i7-oi-« 


[Docket  No.  RP85-150-002] 

Natural  Gas  Pipeline  Company  of 
America;  Proposed  Changes  in  FERC 
Gas  Tariff 

August  7, 1985 

Take  notice  that  on  July  29, 1985, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  filed  under  protest, 
proposed  changes  in  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1  and 
Second  Revised  Volume  No.  2  to 
become  effective  December  1. 1985  and 
January  1. 1988. 

Natural  states  that  the  purpose  of  this 
filing  is  to  revise  Naturalstrates 
originally  submitted  on  May  31. 1985.  in 
the  subject  docket  (Original  Filing)  to 
reflect  the  Commission's  view  of  the 
appropriate  rate  design  method  to  be 
applied  to  Natural's  system  and  the 
North  Penn  methodology  for  computing 
the  working  capital  allowance  for 
current  gas  in  storage.  The  revised 
schedules  and  statements  supporting  the 
computation  of  the  revised  rates  are       ^ 
enclosed. 

Natural  also  states  that  the  instant 
compliance  filing  is  being  made  under 
protest  and  is  in  no  way  intended  to 
represent  agreement  by  Natural  with 
any  of  the  principles  and  justification 
attending  the  June  28  Order.  Nor  is  this 
filing  to  be  construed  as  a  waiver  of  any 
rights  Natural  may  have  with  respect  to 
the  Original  Filing  and  any  hearing  or 
other  proceedings  in  connection 
therewith. 

Natural  states  that  it  has  mailed 
copies  of  its  filing  to  its  jurisdictional 
customers,  interested  state  regulatory 
agencies  and  all  parties  on  the  official 
service  list  in  Docket  No.  RP85-150-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.  Washington. 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  August  16. 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 
[FR  Doc.  85-19140  Filed  8-9-85;  8:45  am] 

BIU.INO  CODE  6717-01-M 


[Docket  Nos.  TA83- 1-37-003,  TA83-2-37- 
003,  TA84- 1-37-004.  TA84-2-37-010,  TA85- 
1-37-004,  TA85-2-37-0C7  and  RP82-56- 
018) 

Northwest  Pipeline  Corp.  Informal 
Settlement  Conference 

August  7, 1985. 

Take  notice  that  an  informal 
settlement  conference  will  be  held  in  the 
above-referenced  proceedings  on 
September  10, 1985.  at  10«>  a.m.  The 
conference  will  take  place  in  a  hearing 
room  of  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  D.C.  20426. 

All  interested  parties  and  the 
Commission  Staff  are  invited  to  attend. 
Kenneth  P.  Plumb, 
Secretary. 
[FR  Doc.  85-19141  Filed  8-9-85:  8:45  amj 

BILUNG  COOE  e717-01-M 


[Docket  No.  RP84-18-002] 

South  Georgia  Natural  Gas  Co.; 
Compliance  Filing 

August  7, 1985. 

Take  notice  that  on  July  31. 1985. 
South  Georgia  Natural  Gas  Company 
(South  Georgia)  tendered  for  filing 
Thirty-Fourth  Revised  Sheet  No.  4  to  its 
FPC  Gas  Tariff.  First  Revised  Volume 
No.  1.  South  Georgia  states  that  the 
proposed  tariff  sheet,  which  reflects  an 
annual  jurisdictional  rate  reduction  of 
$1,550,000.00,  is  being  filed  in 
accordance  with  Article  in  of  the  May 
13, 1985  Stipulation  and  Agreement  in 
the  above-captioned  proceeding,  which 
was  approved  by  the  Commission  on 
July  22, 1985.  South  Georgia  requests 
such  waivers  of  the  Commission's 
Regulations  as  may  be  necessary  for  the 
Commission  to  approve  the  proposed 
tariff  sheet  effective  August  1, 1985. 

South  Georgia  notes  that  a  copy  of 
this  filing  has  been  served  upon  each 
affected  party  and  interested  state 
commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE,  Washington, 
DC  20428,  in  accordance  with  Rules  211 
and  214  of  the  Commissin's  rules  of 
practice  and  procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  August  16. 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
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intervene.  Copies  of  this  filing  are  on  file 

with  the  Commission  and  are  avaiiabie 

for  pubhc  inspection. 

Kenneth  F.  Ptuinb, 

Secretary. 

|FR  Doc.  85-19142  Rled  8-9-85;  8:45  am] 

BHXING  CODE  (TIZ-OI-H 

(Docket  No.  TA8S-2-9-0041 

Tennessee  Gas  Pipeitne  Ca,  a  Division 
of  Tenneco  Inc;  Compliance  Filing 

August  7.  1985. 

Take  notice  that  on  July  30. 1985. 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Tennessee) 
tendered  for  Filing  Fifth  Revised  Sheet 
No.  201  to  Original  Volume  No.  1  of  its 
FERC  Gas  Tariff  to  be  efTective  July  1. 
1985. 

Tennessee  states  that  the  purpose  of 
the  revised  tariff  sheet  is  to  revise 
Tennessee's  Purchased  Gas  Adjustment 
Clause  to  provide  for  the  elimination  of 
the  purchased  gas  costs  related  to 
concurrent  exchange  transactions  in 
compliance  with  Ordering  Paragraph  (Q 
of  the  Commission's  June  28. 1985  order 
in  this  proceeding. 

Tennessee  states  that  copies  of  the 
Tiling  have  been  mailed  to  all  of  its 
customers  and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  August  IB, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  numb. 
Secretary. 
|FR  Doc.  85-19144  Filed  8-9-65;  8:45  am) 

BILLING  COOe  1717-01-11 

(Docket  No.  RP8S-17S-000) 

Tennessee  Gas  Pipeline  Co.,  a  Division 
of  Tenneco  Inc^-  HKng  of  Changes  In 
Rates 

August  7. 1985. 

Take  notice  that  on  July  31, 1985. 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Tennessee), 


tendered  for  filing  changes  in  its  FERC 
Gas  Tariff  to  be  effective  September  1. 
1985,  consisting  of  the  following  rex'ised 
tariff  sheets: 

Original  Volume  No.  1 

Twelfth  Revised  Sheet  No.  20 
Sixteenth  Revised  Sheet  No.  21 
Eleventh  Revised  Sheet  No.  22 
Fourth  Revised  Sheet  Nos.  75.  79  and  83 
First  Revised  Sheet  Nos.  91  and  94 
Original  Sheet  Nos.  97  through  100 
A  Sheet  Reserving  Original  Sheet  Nos. 
101-186  for  Future  Use 

Sixth  Revised  Volume  No.  2 

Third  Revised  Sheet  No.  2AA 
Fifth  Revised  Sheet  No.  2BB 
Fourth  Revised  Sheet  No.  2CC 
First  Revised  Sheet  No.  2DD 
First  Revised  Sheet  Nos.  299CCC5. 

299CCC6.  299DDD4.  299EEE4. 

299EEE5.  299FFF3.  299GGG4. 

299HHH4.  299III4,  299JJJ4.  299KKK4. 

299LLL5.  2990004.  299PPP5, 

299QQQ4.  299RRR4. 299SSS4. 

299UUU4.  299UUU5.  299WV5. 

299WWW5.  299XXX5.  299YYY7, 

300A5.  300B6.  300C4.  300C5,  300D5. 

300E5 

The  changes  would  increase  revenues 
from  )urisdicliona]  sales  and  services  by 
$121,703,391.  Tennessee  states,  however, 
that  its  proposed  rates  will  recover 
revenues  $28,121,824  less  than  its 
claimed  cost  of  service  based  on  a  test 
period  consisting  of  the  twelve  months 
ended  April  30. 1985.  adjusted  for  known 
and  measurable  changes  through 
January  31. 1986.  Tennessee  asserts  that 
it  is  absorbing  this  portion  of  its  cost  of 
service  to  enhance  the  marketability  of 
its  gas  for  the  benefit  of  its  customers. 

Tennessee  states  that  the  level  of 
rates  filed  is  required  to  reflect  an 
increase  in  rates  caused  by  substantial 
reductions  in  contract  demands  for 
several  sales  customers,  the  cancellation 
and  amendment  of  certain 
transportation  rate  schedules  and  the 
loss  of  revenues  related  to  the  shutdown 
of  its  Gabe  Plant.  Tennessee  also  states 
that  the  rates  reflect  changes  in  test 
period  plant  and  related  expenses,  and 
test  period  cost  levels  for  materials, 
supplies,  wages,  taxes,  prepayments  to 
producers  and  the  cost  of  transportation 
of  gas  by  others  and  a  decline  in  system 
sales  volumes. 

Tennessee  states  that  its  filing 
includes  a  new  Rate  Schedule  CDT — 
Contract  Demand  Transportation 
Service — providing  for  the 
transportation  of  gas  whether  or  not  the 
transportation  displaces  Tennessee's 
own  sales.  Tennessee  assers  that  this 
rate  schedule  will  exteod  a  similar 
transportation  commitment  established 


in  the  Settlement  Agreement  (February 
5, 1985)  in  Docket  Nos.  CP84-441,  et  ol. 

Tennessee  advises  that  the  filed  rates 
are  predicated  upon  the  continued 
application  of  its  minimum  commodity 
bill,  which  is  at  issue  on  exceptions  in 
Docket  Nos,  RP81-54,  et  ai,  and  that  its 
commodity  sales  billing  determinants 
would  decline,  thereby  increasing  rates 
to  its  remaining  customers,  if  the 
minimtun  bid  were  eliminated. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington. 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  August  16, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretory. 
[FR  Doc.  85-19143  Filed  6-9-B5;  8:45  am] 

BILLItm  CODE  e717-01-« 


[Docket  No.  RP83-3S-036] 

Texas  Eastern  Transmission  Corp^ 
Compliance  Filing 

August  7, 1985. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  July  31, 1985  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Fourth  Re\'ised  Volume  Nos.  1  and  2, 
revised  tariff  sheets  in  accordance  with 
and  to  comply  with  the  decision  issued 
July  12. 1M5  in  docket  Nos.  RP83-35,  et 
al. 

Texas  Eastern  states  it  has  served 
copies  on  its  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  [18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  August  16, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
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the  proceeding.  Any  person  wishing  to 

become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  filing  are  on  file 

with  the  Commission  and  are  available 

for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.  85-19145  Filed  8-9-85:  8:45  am| 

BILLING  COOC  S717-01-M 


(Docket  No.  RP85-177-000] 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

August  7,  1985. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern]  on  July  31, 1985  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
revised  tariff  sheets  reflecting  a  rate 
decrease  from  currently  effective  rates. 
This  rate  filing  will  decrease  the  level  of 
Texas  Eastern's  jurisdictional  rates  to 
provide  an  aruiual  decrease  in  revenues 
of  approximately  $56.9  million  or 
approximately  4.5$  per  dekatherm  based 
on  100%  load  factor  rates  in  Zone  D.  The 
decreased  rates  reflected  in  the  revised 
tariff  sheets  are  designed  to  bring  Texas 
Eastern's  revenues  to  the  level  of  its 
jurisdictional  cost  of  service  and  reflect 
changes  in  the  areas  of  the  rate  of 
return,  labor  costs,  other  expenses,  and 
plant  facilities  cost. 

In  addition,  Texas  Eastern  has  also 
filed  a  new  Rate  Schedule  TS-3 
available  to  all  shippers.  This  new  rate 
schedule  is  designed  to  be  available  for 
self-implementing  transactions.  It 
reflects  a  maximum  and  minimum  rate 
concept.  Texas  Eastern's  proposed  rate 
change  includes  as  a  credit  to  cost-of- 
service  a  representative  level  of 
revenues  associated  with  transportation 
under  Rate  Schedule  TS-3. 

Included  in  Texas  Eastern's  filing  are 
revised  tariff  sheets  to  permit  Texas 
Eastern  to  track  costs  associated  with 
transportation  and  compression  and  to 
track  gas  purchase  prepayments.  Also 
included  in  the  billings  and  payments 
section  of  the  tariff  is  a  provision  to 
require  wire  transfer  payment  by  Texas 
Eastern's  customers.  Finally,  other 
minor  changes  have  been  made  to  Texas 
Eastern's  tariff  to  correct  typographical 
errors. 

Texas  Eastern  petitions  the 
Commission  to  permit  immediate 
implementation  or  to  suspend  for  the 
minimum  suspension  period  so  that  the 
proposed  rate  decrease  may  go  into 
effect  September  1, 1985.  Alternatively, 
Texas  Eastern  requests  that  the 
Commission  permit  Rate  Schedule  TS-3 
be  placed  into  effect  September  1, 1985. 


Copies  of  the  filing  have  been  served 
on  Texas  Eastern's  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commisson,  825 
North  Capitol  Street  NE..  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission'*)  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214].  All  such  motions  or  protests 
should  be  Rled  on  or  before  August  16, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  85-19146  Filed  8-9-85:  8:45  am] 

BILUNO  COOE  CriT-OI-K 

[Docket  No.  RP85-175-000] 
Transwestem  Pipeline  Co.;  Change 

August  7, 1985. 

Take  notice  that  on  July  30, 1985, 
Transwestem  Pipeline  Company 
(Transwestem]  tendered  for  filing  a 
notice  of  a  change  in  rates  and  charges 
for  natural  gas  service  rendered  to 
jurisdictional  customers  served  under  all 
rate  schedules  contained  in  Second 
Revised  Volume  No.  1  of  Transwestem's 
FERC  Gas  Tariff. 

In  connection  with  the  proposed  major 
rate  increase,  Transwestem  tendered  for 
filing  primary  revised  tariff  sheets  and 
related  supporting  schedules. 
Transwestem  is  proposing  to  place  into 
effect  on  September  1, 1985  the  primary 
revised  tariff  sheets. 

The  primary  revised  tariff  sheets 
establish  an  annual  Contract  Demand 
Reservation  Charge  (CDRC)  (which  is 
essentially  a  stand-by  charge)  to  Pacific 
Lighting  Gas  Supply  Company  (PLGS) 
and  Northwest  Central  Pipeline 
Company  (NWC)  at  a  level  equal  to  60% 
of  the  annual  contract  quantity  for  each 
of  those  customers  under  Rate 
Schedules  CDQ-1,  CDQ-2,  and  CDQ-3. 
A  monthly  CDRC  is  computed  and 
recovered  for  each  month  in  which  sales 
under  the  applicable  rate  schedule  do 
not  equal  or  exceed  the  minimum  level 
of  60%  of  the  contract  demand  quantity 
multiplied  by  the  number  of  days  in  the 
applicable  month.  To  the  extent  that  the 
primary  revised  tariff  sheets  are 
inconsistent  with  the  Transwestem's 


interim  settlement  agreement  approved 
by  the  Commission  on  fuly  1, 1985  in 
Docket  No.  RP81-1 30-007.  et  al, 
Transwestem  proposes  to  waive  those 
provisions  of  the  primary  sheets  which 
are  inconsistent  until  such  time  as  the 
interim  settlement,  or  inconsistent 
portion  thereof,  expires.  The  base  tariff 
rates  under  either  the  settlement  or  the 
primary  sheets  would  not  change  upon 
either  implementation  or  elimination  of 
Transwestem's  proposed  waiver.  The 
primary  sheets  reflect  the  rates  which 
Transwestem  believes  to  be  in  the 
public  interest  in  the  event  that  the 
Commission's  order  in  Docket  No.  RP81- 
130-007,  et  al.  has  become  final 
substantially  as  issued. 

The  primary  tariff  sheets  reflect  an 
annual  revenue  increase  of  $42,235,736 
based  upon  the  projected  deliveries  for 
the  test  period.  This  represents  an 
increase  of  5.9%  over  the  revenues  that 
would  be  produced  under  the  rates  set 
forth  in  Transwestem's  interim 
settlement  agreement 

In  the  event  that  the  Commission  does 
not  accept  the  primary  revised  tariff 
sheets,  including  the  CDRC,  in  their 
entirety,  Transwestem  has  also 
tendered  for  filing  alternate  revised 
tariff  sheets  which  it  would  then 
propose  to  place  into  effect  on 
September  1, 1985  in  lieu  of  the  primary 
sheets.  The  altemate  sheets  recognize 
the  problems  facing  Transwestem  in  its 
marketing  of  gas  to  NWC  and  reflect  no 
sales  to  NWC  nor  do  they  reflect 
through  a  CDRC.  any  imputed  use  of  the 
system  to  NWC.  Costs  which,  due  to  the 
CDRC,  under  the  primary  sheets  were 
allocated  to  NWC  are  allocated  to  PLGS 
and  other,  smaller  full  requirements 
customers  under  the  altemate  sheets. 
The  effect  of  this  reallocation  is  an 
approximate  $11.3  shifting  of  costs  to 
PLGS  and  customers  other  than  NWC 

The  altemate  tariff  sheets  reflect  an 
annual  revenue  increase  of  $50,620,021 
based  upon  the  projected  deliveries  for 
the  test  period.  This  represents  an 
increase  of  9.0%  over  the  revenues  that 
would  be  produced  under  the  rates  set 
forth  in  Transwestem's  interim 
settlement  agreement 

Non-Gas  Cost  Rate  Credit 

Under  both  sets  of  revised  tariff 
sheets  effect  is  given  via  a  Non-Gas 
Cost  Rate  Credit  to  the  expected 
expiration  of  the  contract  and 
termination  of  deliveries  under  Rate 
Schedule  CDQ-2  on  May  31. 1986. 
Excepting  Rate  Schedule  CDQ-2,  the 
proposed  base  tariff  sheets  for  all  rate 
schedules  were  derived  based  upon  the 
allocated  cost  of  service  which  did  not 
include  allocation  determinants  for  Rate 


32482 


Federal  Register  /  Vol.  Sa  No.  155  /  Monday.  August  12,  1965  /  Notices 


Schedule  CDQ-2.  The  base  tariff  rates 
for  Rate  Schedule  CDQ-2  were  derived 
utilizing  the  same  cost  of  service: 
however,  the  allocation  procedure 
included  determinants  for  Rate  Schedule 
CDQ-2. 

Since  the  resulting  base  tariff  rates, 
when  applied  to  test  period  billing 
determinants,  produce  revenue  in  excess 
of  the  allocated  cost  of  service  equal  to 
the  CDQ-2  revenue,  Transwestern  is 
proposing  a  Non-Gas  Cost  Rate  Credit 
applicable  to  all  rate  schedules  other 
than  CDQ-2.  The  rate  credit  is  designed 
to  reduce  the  base  tariff  rates  charged 
for  sales  and  transportation  service  to 
the  level  that  would  result  if  the  cost  of 
service  were  allocated  using  the  CDQ-2 
billiog  determinants.  The  Non-Gas  Cost 
Rate  Credit  will  apply  only  during  the 
period  from  the  effective  date  of  the 
proposed  rates  to  the  date  that  the 
CDQ-2  contract  expires  and  NWCs 
obUgatioos  to  Trans westerc  under  said 
rate  schedule  cease. 

Other  Tariff  Provisioos 

Both  sets  of  revised  tariff  sheets 
reflect  a  modified  fixed  variable  method 
of  cost  classification,  allocation  and  rate 
design  which  is  consistent  with  Opinion 
No.  238  and  which  includes  in  the 
commodity  charge  100%  of  return  on 
equity,  taxes  and  fixed  production  costs. 

In  computing  the  proposed  rates 
Transwestern  has  used  representative 
volumes  and  has  allocated  costs  to 
transportation  services  performed  for 
both  customers  and  non-customers,  and, 
consistent  thereivith,  proposes  to  retain 
all  transportation  revenues.  The 
transportation  rates  under  both  Rate 
Schedules  TS-1  and  TS-2  are  proposed 
to  be  downwardly  negotiable  at 
Transwestern's  sole  option  and  expense. 
The  TS-1  ceiling  rate  equals  the  average 
commodity  rate  for  all  sales  rate 
schedules,  less  gas  costs.  The  TS-2 
ceiling  rates  are  mileage  based.  Finally, 
a  revision  to  the  fuel  factor  is  being 
proposed  whereby  Transwestern  would 
retain  2.2%  of  the  receipt  volume  when 
gas  is  transported  east  of  Roswell.  New 
Mexico.  The  fuel  factor  of  4%  is  beii^; 
retained  for  all  deliveries  west  of 
Roswell. 

Transwestern  has  filed  to  retain  its 
Rate  Schedule  ISR  which  allows  it  to 
discount  the  fixed  cost  portion  of  its 
commodity  rates,  at  its  sole  option  and 
expense,  if  it  deems  such  discount 
necessary  to  meet  competition  and 
retain  sales.  The  ISR  discount  would  be 
available  for  all  volumes  purchased  over 
a  threshold  level  which  would  be 
determined  monthly  by  Transwestern. 

Pursuant  to  Rule  207  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  Tran»we»tem  petitions  the 


Commission  to  waive  any  provisions  of 
its  Rules  and  Regulations  to  the  extent 
necessary  to  permit  Transwestern  to  put 
into  effect  these  proposed  changes  and 
additions  to  its  tariff.  Transwestern 
submits  that  such  waiver  is  appropriate 
and  in  the  public  interest  for  reasons  set 
forth  in  the  Statement  of  Nature. 
Reasons  and  Basis  contained  in  Volume 
1  of  the  fihng. 

Copies  of  the  filing  were  served  on 
Transwestern's  jurisdictional  customers 
and  interested  State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy'  Regulator)'  Commission.  825 
North  Capitol  NE..  Washington,  D.C 
20426,  in  a<xx)rdance  with  Rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protest!  siwuld  be  filed  on  or 
before  August  16, 1985.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Keiueth  F.  Plumb, 
Secretary. 
(FR  Doc.  85-19147  Filed  8-»-85;  8:45  •mj 
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(Docket  Nos.  OF85-608-000.  et  al.l 

Orvilie  Slaughter,  et  a!.;  Small  Power 
Production  and  Cogeneration 
Facilities;  Qualifying  Status;  Certificate 
Applications,  etc. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 

1.  Orvilie  Slaughter 

[Docket  No.  QF85-^0&-000) 
August  1. 198S. 

On  July  15, 1985.  Orvilie  Slaughter 
(Applicant),  of  710  East  20th  Street. 
Farmington,  New  Mexico  87401, 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
S  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping  cycle  cogeneration 
facility  is  located  in  San  Juan  County. 
New  Mexico  and  consists,  in  part,  of  "a 
natural  gas  engine  and  an  AC 


generator".  The  electric  power 
production  capacity  of  the  facility  is  100 
kW.  The  primary  source  of  energy  is 
natural  gas  recovered  from  a  producing 
oil  well.  The  thermal  energy  generated    ■ 
by  the  facilaity  will  be  used  to  produced 
natha,  kerosene,  gasoline  and  diesel 
fuels  from  crude  oil. 

2.  San  Diego  State  University 

(Docket  No.  QF85-626-000J 
August  5. 1985. 

On  July  15, 1985,  San  Diego  State 
University,  (Applicant)  Facility  Planning 
ar>d  Management,  Business  Affairs,  San 
Diego  State  University,  San  Diego. 
California  92182  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  cogeneration  facility 
pursuant  to  %  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
sumbittal  constitutes  a  complete  filing. 

The  topping  cycle  cogeneration 
facility  is  located  at  the  San  Diego  State 
University,  San  Diego,  California.  The 
facility  will  contain  a  dual  fuel-fired  gas 
turbine-generator  and  a  heat  recovery 
boiler  (HRB).  The  low  pressure  steam 
from  the  HRB  will  be  utilized  in  the 
University's  steam  distribution  system 
for  space  and  water  heating  and  also  in 
absorption  chillers  for  air  conditioning. 
The  primary  energy  source  will  be  duel 
fuel.  i.e..  natural  gas  and  diesel  oil.  The 
net  electric  power  production  capacity 
of  the  facility  will  be  2,355  kW.  The 
installation  of  the  facility  began  in  June 
1984  with  anticipated  date  of  start-up  in 
September  1985. 

3.  Temple-Eastex  Incorporated 

[Docket  No.  QF8S-e25-000] 
August  5, 1985. 

On  July  22. 1985.  Temple-Eastex 
Incorporated.  (Applicant)  of  303  S. 
Temple  Drive,  P.O.  Drawer  N,  DiboU, 
Texas  75941  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  cogeneration  facility 
pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  adjacent  to  the 
Temple-Eastex  Building  Products 
Division,  off  U.S.  Highway  59,  DiboU 
Texas.  The  facihty  will  consist  of  two 
combustion  turbine-generators,  two  heat 
recovery  boilers  (HRB)  and  one 
extraction  steam  turbine-generator.  The 
extracted  steam  together  with  steam 
from  HRB  will  be  used  in  the  Fiberboard 
Plant  for  process  needs.  The  primary 
energy  source  will  be  natural  gas.  The 
net  power  production  capacity  of  the 
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plant  will  be  213,500  kW.  Installation  of 
the  facility  is  expected  to  begin  in 
January  1986  with  date  of  commercial 
operation  January  1988. 

4.  Cargill,  inc. 

I  Docket  No.  QF85-61 3-000| 
August  6,  1985. 

On  luly  17. 1985.  Cargill.  Inc.. 
(Applicant),  of  P.O.  Box  380.  Breaux 
Bridge,  Louisiana  70517  submitted  for 
filing  an  application  for  certiricatioa  of  a 
facility  as  a  qualifying  facility  pursuant 
to  §  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  proposed  cogeneration  production 
facility  will  be  located  on  Highway  354. 
Breaux  Bridge,  Louisiana  70517.  The 
facility  will  consist,  in  part,  of  a  steam 
turbine/generator,  boiler,  pressure 
reducing  value,  and  salt  evaporators. 
The  electric  power  production  capacity 
will  be  approximately  650  kilowatts.  TTie 
primary  source  of  energy  will  be  natural 
gas.  The  installation  of  the  facility  will 
start  in  October  1985. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 
\VK  Doc.  85-19130  Filed  B-9-85:  8:45  am) 

BILUNG  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPTS-59199A/59200A:  FRL-2881-1] 

Toxic  Substances;  Approval  of  Test 
Marketing  Exemptions 

agency:  Environmental  Protfction 
Agency  (EPAJ. 
action:  Notice. 


SUMMARY:  This  notice  announces  EPA's 
approval  of  applications  for  test 
marketing  exemptions  (TMEsl  under 
section  5(h)(6)  of  the  Toxic  Substances 
Control  Act  (TSCA),  TME-85-55  and 
TME-85-57.  TME-85-58  and  TME-B5- 
59.  The  test  marketing  conditions  are 
described  below. 

EFFECTIVE  DATE:  August  5. 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Charlotte  White.  Premanufacture  Notice 
Management  Branch.  Chemical  Control 
Division  (TS-794).  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency.  Rm.  E-613A,  401  M.  St.  SW.. 
Washington.  DC  20460,  (202)  382-3373. 

SUPPLEMENTARY  INFORMATION:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment.  EPA  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 
marketing  exemption  upon  receipt  of 
new  information  which  casts  significant 
doubt  on  its  finding  that  the  test 
marketing  activity  will  not  present  any 
unreasonable  risk  of  injury. 

EPA  hereby  approves  TME-85-55. 
TME-85-57,  TME-B5-58,  and  TME-85- 
59.  EPA  has  determined  that  test 
marketing  of  the  new  chemical 
substances  described  below,  under  the 
conditions  set  out  in  the  TME 
applications,  and  for  the  time  period  and 
restrictions  (if  any)  specified  below,  will 
not  present  any  unreasonable  risk  of 
injury  to  health  or  the  environment. 
Production  volume,  use  and  the  number 
of  customers  must  not  exceed  that 
specified  in^he  applications.  All  other 
conditions  and  restrictions  described  in 
the  applications  and  in  this  notice  must 
be  met. 

The  following  additional  restrictions 
apply  to  the  TME-85-55.  TME-«5-57, 
TME-85-58,  and  TME-85-59.  A  bill  of 
lading  accompanying  each  shipment 
must  state  that  use  of  the  substances  are 
restricted  to  that  approved  in  the  TMEs. 
In  addition,  each  Company  shall 
maintain  the  following  records  until  five 
years  after  the  dates  they  are  created, 
and  shall  make  them  available  for 
inspection  or  copying  in  accordance 
with  section  11  of  TSCA: 

1.  The  applicant  must  maintain 
records  of  the  quantity  of  the  TME 
substance  produced. 


2.  The  applicant  must  maintain 
records  of  the  dates  of  shipment  to  each 
customer  and  the  quanitities  supplied  in 
each  shipment. 

3.  The  applicant  must  maintain  copies 
of  the  bill  of  lading  that  accompanies 
each  shipment  of  the  TME  substance. 

T 85-55 

Date  of  Receipt  June  25, 1985. 

Notice  of  Receipt  July  a  1965  (SO  flL 
27847}. 

Applicant:  Confidential. 

Chemical-  (G)  Amino  modified 
aromatic  poiyedier. 

Use:  (C)  Perfonnance  additive  for  an 
industrial  coating. 

Production  Volume:  1,050  kilograms. 

Number  of  Customers:  One. 

Worker  Exposure:  Manufacture: 
dermal,  a  total  of  up  to  6  workers,  up  to 
2  hours/day  for  up  to  1  day  a  year  each. 
Processing:  dermal,  a  total  of  up  to  13 
workers,  up  to  4  hours/day  for  up  to  13 
days/year  each.  Use-  dennaL  up  to  12 
workers,  up  to  2  hours/day  for  up  to  200 
days/year  each. 

Test  Marketing  Period:  Six  months. 

Commencing  on:  August  5. 1985. 

Risk  Assessment  EPA  identified  no 
significant  health  or  environmental 
concerns.  Th««fore.  the  test  market 
substance  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment 

T85-57 

Date  of  Receipt  July  1. 19BS. 

Notice  of  Receipt  July  12. 1985  (SO  FK 
28467). 

Af^licant  ConfidentiaL 

Chemical:  (G)  Urethane  compound. 

Use:  (G)  Destructive  use  in  industry. 

Production  Volume:  215  kilograms. 

Number  of  Customers:  One. 

Worker  Exposure:  Manufacture: 
dermal,  a  total  of  up  to  9  workers,  up  to 
4  hours/day  for  up  to  1  day/year  eadi. 
Processing/Use:  dermaL  a  total  of  up  to 
7  workers,  up  to  4  hours/day  for  up  to  1 
day /year  each. 

Test  Marketing  Period:  Six  months. 

Commencing  on:  August  5. 1965. 

Risk  Assessment  EPA  identified  no 
significant  health  or  environmental 
concerns.  Therefore,  the  test  market 
substance  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment. 

T85-58 

Date  of  Receipt  July  2. 1985 

A^o//ce  of  Receipt  July  12, 1985  (50  FR 
28467). 

Applicant  Confidential. 

Chemical:  (G)  Complex  epoxy  resio 
adduct. 
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Use:  (G)  Performance  additive  for  an 
industry  coating. 

Production  Volume:  1,030  kilograms. 

Number  of  Customers:  One. 

Workers  Exposure:  Manufacturing: 
dermal,  a  total  of  10  workers,  up  to  4 
hours/day  for  1  day/year  each. 
Processing:  dermal,  a  total  of  13 
workers,  up  to  4  hours/day  for  13  days/ 
year  each.  Use:  dermal,  a  total  of  up  to 
12  workers,  up  to  2  hours/days  for  up  to 
200  days/year  each. 

Test  Marketing  Period:  Six  months. 

Commencing  on:  August  5, 1985. 

Risk  Assessment:  EPA  identiHed  no 
significant  health  or  environmental 
concerns.  Therefore,  the  test  market 
substance  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment. 

T85-59 

Date  of  Receipt:  July  2, 1985 

Notice  of  Receipt-  July  12. 1985  (50  FR 
28467). 

Applicant:  Confidential. 

Chemical:  (G)  Urethane  compound. 

Use:  (G)  Destructive  use. 

Production  Volume:  420  kilograms. 

Number  of  Customers:  One. 

Worker  Exposure:  Manufacturing,: 
dermal,  a  total  of  up  to  8  workers,  up  to 
4  hours/day  for  up  to  2  days/year  each. 
Processing/Use:  dermal,  a  total  of  up  to 
7  workers,  up  to  4  hours/day  for  1  day/ 
year  each. 

Test  Marketing  Period:  Six  months. 

Commencing  on:  August  5, 1985. 

Risk  Assessment:  EPA  identified  no 
significant  health  or  environmental 
concerns.  Therefore,  the  test  market 
substance  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment. 

Public  Comments:  None. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
come  to  its  attention  which  casts 
significaiii  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
any  unreasonable  risk  of  injury  to  health 
or  the  environment. 

Dated:  August  5, 1985. 
Don  R.  Clay. 

Director,  Office  of  Toxic  Substances. 
(FR  Doc.  85-19097  Filed  8-9-85;  8:45  am) 

BIUJNO  CODE  (560-60-11 


[OPTS-59195B;  FRC-2881-2] 

Toxic  Substances;  Approval  of  Test 
Marketing  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


summary:  This  notice  announces  EPA's 
approval  of  an  application  for  a  test 
marketing  exemption  (TME)  under 
section  5(h)(6)  of  the  Toxic  Substances 
Control  Act  (TSCA),  TME-85-46.  The 
test  marketing  conditions  are  described 
below. 

EFFSCnVE  date:  August  5,  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jane  Talarico,  Premanufacture  Notice 
Management  Branch,  Chemical  Control 
Division  (TS-794),  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency.  Rm  E-611E,  401  M  St..  SW.. 
Washington,  DC  20460,  (202)  382-5506). 

SUPPLEMENTARY  INFORMATION:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment.  EPA  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 
marketing  exemption  upon  receipt  of 
new  information  which  casts  significant 
doubt  on  its  finding  that  the  test 
marketing  activity  will  not  present  any 
unreasonable  risk  of  injury. 

EPA  hereby  approves  TME-85-46. 
EPA  has  determined  that  test  marketing 
of  the  new  chemical  substance 
described  below,  under  the  conditions 
set  out  in  the  TME  application,  and  for 
the  time  period  and  restrictions  (if  any) 
specified  below,  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment.  Production  volume,  use 
and  the  number  of  customers  must  not 
exceed  that  specified  in  the  application. 
All  other  conditions  and  restrictions 
described  in  the  application  and  in  this 
notice  must  be  met. 

The  following  additional  restrictions 
apply  to  TME-85-46.  A  bill  of  lading 
accompanying  each  shipment  must  state 
that  use  of  the  substance  is  restricted  to 
that  approved  in  the  TME.  In  addition, 
the  applicant  shall  maintain  the 
following  records  until  five  years  after 
the  dates  they  are  created,  and  shall 
make  them  available  for  inspection  or 
copying  in  accordance  with  section  11  of 
TSCA: 

1.  The  applicant  must  maintain 
records  of  the  quantity  of  the  TME 
substance  produced. 

2.  The  applicant  must  maintain 
records  of  the  dates  of  shipment  to  the 
customer  and  the  quantities  supplied  in 
each  shipment. 


3.  The  applicant  must  maintain  copies 
of  the  bill  of  lading  that  accompanies 
each  shipment  of  the  TME  substance. 

4.  The  applicant  must  maintain 
records  of  persons  who  wear  impervious 
gloves  and  chemical  safety  goggles 
during  manufacturing,  processing,  and 
use  of  the  TME  substance. 

5.  The  applicant  must  maintain 
records  of  determinations  that  the 
gloves  are  impervious  to  the  TME 
substance. 

6.  The  applicant  must  maintain  copies 
of  any  Material  Safety  Data  Sheet  used. 

7.  The  applicant  must  maintain  the 
following  information  on  disposal  of  the 
TME  substance:  dates  waste  material  is 
disposed  of,  location  of  disposal  sites, 
volume  of  any  disposed  material, 
estimated  volume  of  any  hquid  wastes 
containing  the  TME  substance,  and 
method  of  disposal. 

TME  85-46. 

Date  of  Receipt:  May  14, 1985. 

Notice  of  Receipt-  May  24, 1985  (50  FR 
21503). 

Applicant:  Confidential. 

Chemical:  (S)  Phosphorodithioic  acid, 
O,  O-  dihexylester. 

Use:  (G)  Destructive  use — 
intermediate. 

Production  Volume:  Confidential. 

Number  of  Customers:  One. 

Toxicity  Data:  No  data  submitted. 

Worker  Exposure:  Manufacturer: 
Dermal,  a  total  of  5  workers. 

Test  Marketing  Period:  One  year. 

Commencing  on:  (August  5, 1985). 

Risk  Assessment:  EPA  identified 
potential  adverse  health  and 
environmental  effects  associated  with 
exposure  to  the  TME  substance. 
However,  EPA  has  determined  that, 
under  the  conditions  outlined  above, 
and  the  restrictions  outlined  below,  the 
estimated  exposure  to  the  test  market 
substance  will  not  be  significant. 
Therefore,  the  test  marketing  activities 
will  not  present  any  unreasonable  risk 
to  human  health.  Wastes  resulting  from 
manufacturing,  processing,  and  use  will 
be  deep  well  injected  or  landfilled. 
Therefore,  the  test  market  substance 
will  not  pose  any  unreasonable  risk  to 
the  environment. 

Additional  Restrictions:  During 
manufacture,  processing,  and  use  by  the 
applicant  and  its  one  customer,  workers 
are  required  to  wear  impervious  gloves 
and  chemical  safety  goggles  during 
operations  that  may  result  in  dermal 
exposure  to  the  substance.  The  Material 
Safety  Data  Sheet  (MSDS)  must  include 
the  requirements  for  workers  to  wear 
gloves  determined  to  be  impervious  to 
the  TME  substance  and  chemical  safety 
goggles. 
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The  gloves  must  be  determined  by  the 
applicant  to  be  impervious  to  the  TME 
substance  under  the  conditions  of 
exposure,  including  the  duration  of 
exposure.  The  applicant  shall  make  this 
determination  either  by  testing  the 
gloves  under  the  conditions  of  exposure 
or  by  evaluating  the  specifications 
provided  by  the  manufacturer  of  gloves. 
Testing  or  evaluation  of  specifications 
shall  include  consideration  of 
permeability,  penetration,  and  potential 
chemical  and  mechanical  degradation  of 
the  gloves  by  the  TME  substance  and 
associated  chemical  substances. 

The  applicant  and  its  one  customer 
shall  dispose  of  all  wastes  containing 
the  PMN  substance  by  deep  well 
injection  or  in  a  landfill  facility.  The 
method  of  disposal  used  must  comply 
with  all  applicable  federal,  state,  and 
local  laws  and  regulations. 

Public  Comments:  None. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
come  to  its  attention  which  casts 
significant  doubt  on  its  fmding  that  the 
test  marketing  activities  will  not  present 
any  unreasonable  risk  injury  to  health  or 
the  environment. 

Dated:  August  5, 1985. 
Don  R.  Clay, 

Director,  Office  of  Toxic  Substances. 
[FR  Doc  B&-19098  Filed  8-0-85:  8:45  am] 

BILUNQ  CODE  SSeO-SO-M 


[OPTS-41018;  TSH-FRI  2839-1] 

Sixteenth  Report  of  the  Interagency 
Testing  Committee  to  the 
Administrator;  Receipt  of  Report  and 
Request  for  Comments  Regarding 
Priority  List  of  Chemicals 

Correction 

In  FR  Doc.  85-12188,  beginning  on 
page  20930,  in  the  issue  of  Tuesday,  May 
21, 1985,  make  the  following  corrections: 

1.  On  page  20930,  second  column,  in 
the  SUMMARY,  the  fourteenth  line  should 
read  "No.  96-37-7),  tetrabromobisphenol 
A". 

2.  On  page  20932,  second  column,  first 
paragraph,  twentieth  line,  "4(3)(1)(A)" 
should  read  "4(e)(1)(A)". 

3.  On  page  20932,  third  column,  fourth 
paragraph: 

a.  The  sixth  line  should  read  **2-{2- 
Butoxyethoxy)ethyl  acetate". 

b.  The  eighth  line  should  read  "1,  2,  3, 
4,  7,  7-Hexachloronorbomadiene". 

4.  On  page  20934,  third  column,  under 
the  Physical  and  Chemical  Information 
heading  the  second  line  should  read 
"Synonyms:  Methylpentamethylene". 


5.  On  page  20937,  second  column,  the 
fourteenth  line  from  the  bottom  of  the 
page  should  read  "ethen 
Ethoxytriethylene  glycol". 

6.  On  page  20937,  third  column,  the 
twelfth  line  from  the  top  of  the  page 
should  read  "ether;  Butoxytriethylene 
glycol". 

BILUNQ  CODE  150S-0I-M 


[H^L-2880-31 

Water  Pollution  Withdrawal  of 
Tentative  Denials  of  Applications  for 
Variances  Submitted  Under  Section 
301(m)  of  the  Clean  Water  Act 

agency:  Environmental  Protection 

Agency. 

action:  Notice. 

summary:  The  United  States 
Environmental  Protection  Agency  (EPA) 
is  today  providing  notice  that  it  is 
withdrawing  its  Tentative  Decisions 
denying  the  applications  by  the 
Louisiana-Pacific  Corporation,  Samoa. 
California,  and  the  Simpson  Paper 
Company,  Fairhaven,  California,  for 
variances  pursuant  to  section  301  (m)  of 
the  Clean  Water  Act.  During  the  public 
comment  period  on  the  tentative 
decisions,  EPA  received  numerous 
requests  from  the  public  to  reconsider 
the  situation,  and  the  mills  have 
submitted  additional  information  to 
EPA.  As  a  result  of  these  submittals. 
EPA  is  reconsidering  the  mills' 
applications.  EPA  will  now  re-evaluate 
the  pulp  mills'  applications  taking  into 
account  the  mills'  new  submission  and 
comments  received  by  the  public.  EPA 
intends  to  issue  new  tentative  decisions 
on  these  applications  upon  completion 
of  its  re-evaluafion. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  further  information  on  these  actions. 
or  to  take  requests  for  copies  of  the 
Tentative  Decision  Documents  or  the 
fact  sheet  explaining  the  w^ithdrawaL 
contact  Doug  Eberhardt.  301(m)  Project 
Officer,  U.S.  EPA  Region  9  (W-^3).  215 
Fremont  Street.  San  Fransicso, 
California  94105.  (415)  974-8269. 
SUPPLEMENTARY  INFORMATION:  On 
January  8, 1983,  President  Reagan  signed 
into  law  Section  301(m)  of  the  Clean 
Water  Act  (CWA).  which  provides  the 
opportunity  for  two  pulp  mills  located 
on  the  Samoa  Peninsula  in  California  to 
apply  to  the  EPA  for  permit 
modifications  from  nationally  applicable 
Best  Practicable  Control  Technology 
Currently  Available  (BPT)  and  Best 
Conventional  Pollutant  Control 
Technology  (BCT)  effluent  limitations, 
and  the  (BCT)  effluent  limitations,  and 
the  requirements  of  section  403  of  the 


CWA,  for  biochemcial  oxygen  demand 
(BOD)  and  pH. 

These  two  companies  hold  National 
Pollutant  Discharge  Ehmination  System 
(NPDES)  permits  numbered  CA00G58M 
and  CA000S282.  On  September  26, 1983. 
the  companies  submitted  applications  to 
EPA  for  such  variances.  EPA  requested 
supplementary  information  from  both 
applicants  on  December  29, 19B3,  and 
March  15, 1984,  and  received  stich 
information  shortly  thereafter. 

On  December  14, 1984.  the  Regional 
Administrator,  EPA  Region  9,  signed 
Tentative  Decision  Documents  denjring 
the  301(m)  applications.  Notice  of  the 
tentative  denial  was  provided  on 
December  20. 1984  (49  FR  49501).  Since 
then.  EPA  has  received  numerous 
requests  from  the  public  to  reconsider 
the  situation,  and  the  mills  have 
submitted  additional  information  to 
EPA. 

As  a  result  of  these  submittals,  EPA  is 
reconsidering  the  mills'  applications. 
There  is  considerable  uncertainty  as  to 
what  EPA's  final  decision  on  these 
matters  will  be.  EPA  does  not  believe  it 
is  appropriate  to  require  Louisiana- 
Pacific  to  begin  construction  of  a  BPT/ 
BCT  treatment  system  at  this  time  since 
there  is  at  least  a  reasonable  chance 
that  the  mills  will  qualify  for  a  variance 
waiving  the  BPT/BCT  requirements,  and 
since  it  is  uncertain  whether  a  BPT/BCT 
treatment  system  is  an  appropriate  or 
sufficient  means  to  address  the  toxicity 
reduction  requirements  of  the  Clean 
Water  Act  and  California  Water  Quality 
Standards.  Nevertheless,  under  the 
terms  of  the  consent  decree  in  United 
States  V.  Louisiana-Pacific  Corpmation. 
Louisiana-Pacific  is  obligated  to  tiegin 
construction  of  BPT/BCT  treatment 
facilities  within  10  months  of  EPA's 
December  1984  tentative  denials. 
Consequently.  EPA  is  withdrawing  the 
December  14, 1984,  tentative  decision. 
thereby  releasing  Lousiana-Pacific  of  the 
obligation  to  begin  construction  of  BPT/ 
BCT  treatment  system  by  the  middle  of 
October  1985.  EPA  has  prepared  a  fact 
sheet  which  describes  the  reasons  for 
withdrawing  the  tentative  denials  in 
more  detail. 

EPA  will  now  re-evaluate  the  pulp 
mills*  applications  taking  into  account 
the  mills'  new  submission  and 
comments  received  by  the  public.  If 
EPA's  final  decision  is  to  deny  these 
variances,  the  State  of  California,  a 
delegated  NTDES  state,  will  issue 
permits  to  the  mills  incorporating  BPT/ 
BCT  effluent  limitations.  If  EPA's  final 
decision  is  to  approve  these  variances. 
EPA  and  the  State  of  California  will 
jointly  issue  permits  to  the  mills 
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incorporating  the  appropriate  modified 
effluent  limitations. 

Dated:  August  2, 1985. 
Judith  E.  Ayras, 
Regional  A  dministrator. 
(FR  Doc.  85-19107  Filed  8-9-85;  8:45  am) 

B4LUMG  COOC  eSM-SO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Information  Collection  Requirements 
Under  OMB  Review 

August  5, 1985. 

The  following  information  collection 
requirements  have  been  approved  by 
the  Office  of  Management  and  Budget. 
For  further  information  contact  Doris 
Peacock.  FCC.  (202)  632-7513. 
OMB  No.:  3060-0025 
Title:  Applications  for  Restricted 

Radiotelephone  Operator  Permit — 

Limited  Use 
Form  No.:  FCC  755 

A  revised  application  form  FCC  755 
has  been  approved  for  use  through  7/31/ 
88.  The  April  1983  edition  with  an  OMB 
expiration  date  of  3/31/86  will  remain  in 
use  until  revised  forms  are  available. 
OMB  No.:  3060-0073 
Title:  Application  for  and  Certificate  of 

Overtime  Service  Involving  Inspection 

of  Ship  Radio  Equipment 
Form  No.:  FCC  808 

The  approval  on  application  form  FCC 
808  has  been  extended  through  7/31/88. 
The  October  1982  edition  with  the 
previous  OMB  expiration  date  of  7/31/ 
85  will  remain  in  use  until  updated 
forms  are  available. 
Wiliam  f.  Tticarico. 
Secretary,  Federal  Communications 
Commission. 

[FR  Doc.  85-19058  Filed  8-9-85;  8.45  am) 

BOJJNQ  COOC  mi-OI-M 


Magic  Valley  Broadcasting.  Inc.,  et  al^ 
Hearings 

In  n  Applications  of  MAGIC  VALLEY 
BROADCATING,  INC..  MM  DOCKET  NO. 
85-227:  Has:  100.9  MHz.  Channel  265.  3  kW 
(H  &  V).  300  feet.  For  Renewal  of  Ucense  of 
Station  WPBE(FM)  '  Huntingdon,  Tennessee. 
File  No.  BRH-820730L9;  ERNEST  VICKERS, 
)R..  DEBTOR-IN-POSSESSION  (Transferor), 
AND  ED  R.  PERKINS  (Transferee).  For 
Transfer  of  Control  of  Magic  Valley 
Broadcating.  Inc.  Licensee  of  Station 
WPBE(FM).  Huntingdon,  Tennessee,  File  No. 
BTCH-«20708GS;  AND  WJP),  LNC. 
Huntingdon,  Tennessee,  Req:  100.9  MHz, 
Channel  265,  3  kW  (H  4  V).  300  feet.  File  No. 
BPH-820630AL;  for  Construction  Permit. 


Hearing  Designation  Order 

Adopted;  )uly  10, 1985. 

Released:  August  6, 1985. 

By  the  Chief,  Audio  Services  Division. 

1.  The  Commission,  by  the  Chief, 
Audio  Services  Division,  pursuant  to 
delegated  authority,  has  before  it  for 
consideration  the  late-filed  *  application 
of  Magic  Valley  Broadcasting,  Inc., 
(MVB)  for  renewal  of  license  of  Station 
WPBE(FM),  Huntingdon.  Tennessee,  and 
the  application  of  WJPJ,  Inc.  for  a 
construction  permit  for  the  facilities 
presently  licensed  to  WPBE(FM).  Also 
before  the  Commission  is  the  above- 
captioned  application  to  transfer  control 
of  MVB  from  Ernest  Vickers,  Jr.,  debtor- 
in-possession,  to  Ed  R.  Perkins. 

2.  MVB.  In  order  to  determine  whether 
to  compare  MVB  as  presently 
constituted  or  as  proposed  pursuant  to 
the  above-captioned  transfer 
application,  we  shall  set  forth  a  brief 
history  of  the  station.  WPBE-FM 
(formerly  WPVG-FM)  was  originally 
licensed  to  Mr.  Vickers  d/b/a  Magic 
Valley  Broadcasting  Company,  and 
commenced  operation  with  program  test 
authority  on  November  8, 1979.  Mr. 
Vickers  incorporated  MVB  in  1980  and 
commenced  operating  the  station 
through  the  corporation  on  January  1, 
1981.*  Mr.  Vickers  was  the  only 
stockholder  of  MVB.  Inc.  at  that  time.  In 
an  effort  to  keep  the  station  financially 
viable.  Mr.  Vickers  executed  an 
agreement  on  February  15, 1981.  with 
Mr.  Perkins  and  Mr.  Ben  M.  Gaines 
pursuant  to  which  Messrs.  Perkins  and 
Gaines  would  assume  49%  of  the 
outstanding  liabilities  of  the  station  in 
exchange  for  49%  of  the  common  stock 
of  MVB.  However,  before  this  agreement 
was  brought  to  the  attention  of  the 
Commission.  Mr.  Vickers  and  his  wife 
filed  for  bankruptcy  under  Chapter  XI  of 
the  Bankruptcyf  Act  in  the  United  States 
District  Court  for  the  Western  District  of 
Tennessee  (Case  No.  81-10764).  The 
Vickers  were  designated  debtors-in 
possession  of  their  assets,  including  Mr. 
Vickers'  interest  in  the  radio  station.  In 
late  1981.  Mr.  Vickers  submitted  a  pro 
forma  application  (FCC  Form  316)  for  an 
assignment  of  license  of  Station 
WPVG(FM)  from  himself  to  MVB.  Inc. 
(File  No.  BALH-811231EY),  granted 
January  20, 1982.*  This  assignment 


■  On  September  1. 1962.  the  call  lign  of 
WPBE(FM)  wai  changed  from  WPVC(FM). 


'MVB's  renewal  application  was  due  April  1, 
1982,  pursuant  to  Section  73.3539  of  the 
Commission's  Rules.  However,  it  ws  not  filed  until 
July  30. 1982. 

'Mr.  Vickers  did  not  report  ths  change  in 
organizational  operating  status  to  the  Commission 
at  tliat  time.  See  note  4.  infra. 

'By  the  time  he  had  submitted  the  application  to 
assign  the  license  of  Station  WPVG(FM).  Mr. 
Vickers  had  apparently  violated  section  310(d)  of 


application  also  covered  the  February 
15, 1981  agreement  with  Messrs.  Perkins 
and  Gaines,  with  the  result  that  on 
March  1, 1982,  Mr.  Vickers,  president  of 
MVB,  owned  (as  a  debtor-in  possession) 
51%  of  MVB  while  Messrs.  Perkins  and 
Gaines,  both  officers  and  directors  of 
MVB,  jointly  owned  49%  of  MVB. 
Despite  the  assignment,  the  financial 
problems  of  the  station  continued,  and  it 
ceased  broadcasting  in  late  February, 
1982.»  On  May  11. 1982.  MVB  informed 
the  Commission  that  the  Bankruptcy 
Court,  by  order  dated  April  28. 1982.  had 
approved  a  transfer  of  Mr.  Vickers' 
stock  interest  in  MVB  to  Messrs.  Perkins 
and  Gaines.  Pursuant  to  the  Court's 
order,  Messrs.  Perkins  and  Gaines 
would  assume  all  outstanding  habilities 
of  the  station  in  exchange  for  Mr. 
Vickers'  51%  interest  in  the  licensee.  On 
July  8, 1982,  the  above-captioned 
transfer  of  control  application  was 
tendered  for  filing.*  However,  earlier,  on 


the  Communications  Act  of  1934.  as  amended,  47 
U.S.C.  310(d).  on  two  occasions:  first,  when  he 
began  operating  the  station  under  the  guise  of  the 
corporation:  and  second,  when  he  became  a  debtor- 
in-possession  of  his  assets.  Mr.  Vickers  should  have 
filed  an  assignment  application  (FCC  Form  316)  and 
obtained  Commission  approval  of  each  change  of 
his  status.  Cf  Chombersburg  Broadcasting  Co.,  FCC 
72-99,  23  RR  2d  759  (1972).  Mr.  Vickers  also  violated 
47  CFR  73.3615(c)  when  he  failed  to  file  an 
ownership  report  reflecting  the  transfer  of  49%  of 
the  common  stock  to  Perkins  and  Gaines. 

'The  station  remained  off  the  air  until  September 
1. 1982,  at  which  time  Mr.  Perkins,  upon  receiving 
possession  of  the  facility  from  the  Bankruptcy 
Court,  commenced  operating  the  station  on  a  full- 
time  basis. 

'By  amendment  dated  July  19. 1982.  and  filed 
October  12, 1982.  Mr.  Perkins  informed  the 
Commission  that  Mr.  Gaines  withdrew  entirely  from 
the  proposed  transferee.  As  a  result,  Mr.  Perkins 
would  be  100%  owner  of  MVB  if  the  proposed 
transfer  were  to  be  granted.  Since  this  amendment 
was  received  prior  to  any  public  notice  of  the 
acceptance  of  the  WJPJ,  Inc..  construction  permit 
application,  it  was  filed  as  a  matter  of  right.  See 
Section  73.3522  of  the  Commission's  Rules.  In 
addition,  since  the  amendment  proposed  a  minor 
change  in  the  transferee,  it  was  not  necessary  to 
publish  notice  of  the  amendment.  Barnes 
Enterprises.  Inc..  55  FCC  2d  721.  725  (1975). 
However,  the  nature  of  the  amendment  (proposed 
change  in  the  ownership  of  the  licensee)  and  the 
time  delay  between  the  dating  and  filing  of  the 
amendment  Indicate  that  Mr  Perkins  violated 
Section  1.65  of  the  Commission's  Rules,  which 
requires  that  subslanlial  and  significant  changes  in 
information  provided  by  applicants  be  reported  to 
the  Commission  within  30  days  Although  the 
Commission  is  concerned  that  opplicants  comply 
with  the  reporting  requirement  ol  Section  1.66  of  the 
Rules,  "reporting  issues  should  not  be  designated 
unless  a  prima  facie  showing  hds  been  made  that: 
(1)  Unreported  interests  are  of  decisional 
significance,  (2)  an  intent  to  conceal  is  present,  or 
(3)  a  pattern  of  carelessness  or  inaitentiveness  is 
present."  MerrimacJs  Volley  bfjudcosting,  Inc.,  55 
RR  2d  23,  25  (1964).  Mr.  Perkins  delay  in  notifying 
the  Commission  of  the  July  19  1382.  amendment 
does  not  meet  the  Memmocli  siandard  and.  thus, 
should  not  be  designated  as  an  issue  to  t>e 
addressed  in  the  comparative  heanng. 
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June  30. 1982.  WjPJ.  Inc.  had  tendered  its 
construction  permit  application  for  the 
facilities  of  Station  WPVG(FM). 

3.  As  noted  above,  the  renewal 
application  of  MVB  and  the  construction 
permit  application  of  WJPJ.  Inc..  are 
mutually  exclusive,  necessitating  an 
evidentiary  hearing.  47  U.S.C  309(e): 
Ashbacker  v.  FCC.  328  U.S.  327  (1945). 
Ordinarily,  therefbre,  we  would 
compare  the  qualifications  of  MVB  and 
WJPJ,  Inc.,  to  determine  which 
application,  if  either,  should  be  granted. 
However,  in  this  case,  we  also  have 
before  us  an  application  seeking  to 
transfer  control  of  MVB  from  Mr. 
Vickers  to  Mr.  Perkins.  Thus,  the 
question  arises  whether  we  should 
compare  WJPJ,  Inc..  with  MVB  as 
presently  constituted  or  as  proposed. 

4.  Whenever  a  transfer  application  is 
nied  subsequent  to  the  filing  of  a 
construction  permit  application,  the 
concern  exists  that  the  renewal 
applicant  may  be  attempting  to  avoid  a 
comparative  hearing  by  substituting  the 
proposed  transferee  in  its  place. 
Although  the  application  to  transfer 
control  of  WPBE-FM  was  filed  after 
WJPJ,  Inc.  filed  its  construction  permit 
application,  the  licensee  had  notified  the 
Commission,  by  letter  dated  May  11. 
1982.  of  its  intent  to  file  a  transfer 
application.  This  notice  was  received  at 
least  six  weeks  before  the  construction 
permit  application  was  filed  and  there  is 
no  evidence  that  the  transfer  application 
was  filed  in  an  effort  to  substitute  the 
transferee  for  the  renewal  applicant.  In 
situations  similar  to  the  one  now  before 
us,  we  have  opted  to  compare  a 
proposed  assignee,  rather  than  a 
renewal  applicant,  with  a  construction 
permit  applicant  on  the  ground  that  "the 
public  interest  would  better  be  served 
by  comparing  the  qualifications  of  the 
two  parties  intending  to  operate  the 
station;  namely,  the  prospective 
assignee  and  the  construction  permit 
applicant..  .  .  "  Cleveland  Board  of 
Education.  B7  FCC  2d  9,10  (1981) 
(quoting  1400  Corp..  4  FCC  2d  715.  716 
(1966)).  See  also,  Andromeda 
Broadcasting  System.  Inc..  67  FCC  2d 
307.  310-11  (1978):  Bronco  Broadcasting 
Co.  Inc..  50  FCC  2d  529.  536  (1974). 
recon.  den..  52  FCC  2d  836  (1975).  In 
each  of  the  cases  cited  above,  the 
renewal  applicant  was  either  a  trustee 
in  bankruptcy  or  was  unable,  for 
financial  reasons  "';  to  operate  the 


station  for  which  renewal  was  being 
sought.  In  the  instant  case,  the  renewal 
applicant  ceased  operating  the  station  in 
February  of  1982  when  the  majority 
stockholder.  Mr.  Vickers,  who  was 
solely  responsible  for  the  control  and 
operation  of  the  station  until  at  least 
January  20, 1982.  filed  for  bankruptcy. 
Upon  approval  by  the  Bankruptcy  Court 
of  the  transfer  of  Vickers'  51%  interest  in 
the  licensee  to  the  minority  stockholders 
(April  28. 1982).  Vickers  ceased  to  have 
any  interest  in  or  connection  with  the 
licensee.  On  September  1. 1982.  Mr. 
Perkins,  the  100%  stockholder  in  MVB 
and  the  proposed  transferee, 
commenced  operating  the  station  and 
continues  to  date.  Based  on  the 
foregoing,  we  find  that  the  public 
interest  would  be  better  served  by 
comparing  the  qualifications  of  the 
proposed  transferee,  Mr.  Perkins,  with 
the  qualifications  of  the  construction 
permit  applicant.  WJPJ.  Inc. 

5.  Examination  of  the  MVB  and  the 
WJPJ.  Inc..  applications  indicates  that 
they  are  legally,  financially,  and 
technically  qualified  to  operate  as 
proposed.  If  Perkins  prevails,  the 
renewal  and  transfer  applications  will 
be  granted  and  the  construction  permit 
application  denied.  If  WJPJ,  Inc. 
prevails,  the  construction  permit 
application  will  be  granted  and  the 
renewal  application  denied.  However, 
since  the  applications  are  mutually 
exclusive,  they  must  be  designated  for 
hearing  in  a  compartive  proceeding. 

6.  Accordingly,  it  is  ordered,  that 
pursuant  to  section  309(e)  of  the 
Communications  Act.  as  amended,  the 
above-captioned  applications  are 
designated  for  hearing  in  a  consolidated 
proceeding,  at  a  time  and  place  to  be 
specified  in  a  subsequent  Order,  upon 
the  following  issues: 

(1)  To  determine  which  of  the 
proposals  would,  on  a  comparative 
basis,  better  serve  the  public  interest. 

(2)  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  which  of  the 
applications  should  be  granted. 

7.  It  is  further  ordered,  that  in  addition 
to  the  copy  served  on  the  Chief.  Hearing 
Branch,  a  copy  of  each  amendment  filed 
in  this  proceeding  subsequent  to  the 
date  of  adoption  of  this  Order  shall  be 
served  on  the  Chief,  Data  Management 
Staff.  Audio  Services  Division.  Mass 


'  In  circumstances  where  character  issues 
regarding  the  former  licensee  are  outstanding  and 
unresolved,  the  fact  of  bankruptcy  will  not  shield 
the  renewal  applicant's  stewardship  from  scrutiny 
unless  the  individuals  charged  with  misconduct  are 
no  longer  associated  with  the  station,  will  have  no 
pari  in  the  proposed  operations  of  the  station,  and 
will  derive  no  benefit  from  favorable  action  on  the 


pending  renewal  and  transfer/assignment 
application  or  "only  a  minor  benefit  which  is 
outweighted  by  equitable  considerations  in  favor  of 
innocent  creditor*."  Peoria  Community 
Broadcasters.  79  FCC  2d  311.  327  (1960).  recon. 
granted  in  part  FCC  80-733.  48  RR  2d  1164  (1981) 
(quoting  Second  Thursday  Corp..  22  FCC  2d  515. 516 
(1970)). 


Media  Bureau.  Room  350. 1919  M  St.. 
NW..  Washington.  D.C.  20554. 

8.  It  is  further  ordered,  that  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  herein  shall  file 
with  the  Commission  in  triplicate  a 
written  appearance  stating  an  intention 
to  appear  on  the  date  fixed  for  the 
hearing  and  to  present  evidence  on  the 
issues  specified  in  this  Order  within  20 
days  of  the  mailing  of  this  Order 
pursuant  to  §  1.221  (c)  of  the 
Commission's  Rules. 

9.  It  is  further  ordered,  that  the 
applicants  herein  shall  give  notice  of  the 
hearing  pursuant  to  section  311(a)(2]  of 
the  Communications  Act  of  1934.  as 
amended,  and  i  73.3594  of  the 
Commission's  Rules,  either  individuaUy 
or  jointly,  if  feasible  and  consistent  Mnth 
the  Rules,  within  the  time  and  in  the 
manner  prescribed  in  Rule  73.3594.  and 
shall  advise  the  Commission  of  the 
publication- of  such  notice  as  required  by 
§  73.3594(g)  of  the  Rules. 

Federal  Communications  Commissioa. 

W.  Jan  Gay. 

Assistant  chief.  Audio  Services  Division. 

Mass  Media  Bureau. 

|FR  Doc.  85-19060  Fled  S-9-8S:  8:45  am| 

8IUJNQ  cooc  crir-ot-M 


IGea  Docket  No.  85-173;  RM-397S;  RM- 
4829;  FCC  SS-290) 

Further  Sharing  of  the  UHF  Televiston 
Band  by  Private  Land  Mot>ie  Radio 
Services 

agency:  Federal  Communications 
Commission. 

action:  Memorandum  opinion  and  order 

establishing  committee. 

SUMMARY:  The  Federal  Communications 
Commission  has  established  a  joint 
government-industry  advisory 
committee  concerning  land  mobile 
radio/UHF  television  sharing  criteria. 
This  Committee  will  provide  technical 
assistance  to  the  Commission  regarding 
additional  sharing  of  UHF  television 
channels  by  land  mobile  radio  stations. 

DATES:  Committee  to  submit  final  report 
and  terminate  by  March  7, 1966. 

ADDRESS:  Federal  Communications 
Commission.  Washington.  D.C  20554. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Rodney  Small  Office  of  Science  and 
Technology.  1919  M  Street  NW.. 
Washington.  DC  20554.  (202)  653-8169. 

SUPPLEMENTARY  INFORMATION: 

Memorandum  Opinion  and  Order 

In  the  matter  of  further  sharing  of  the  UHF 
television  band  by  Private  L.and  Mobile 
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Rddio  Scrvicps.  Cea  Docket  No.  85-173.  RM- 
3975.  RM-4829. 

AdoplMi:  May  31. 19a& 

Released:  )uly  IQl  19K. 

By  the  Commission. 

IntroductioB 

1.  The  purpose  of  this  Memomndum 
Opinion  and  Order  is  to  establish  a 
Land  Mobile  Radio/U({F  Television 
Technical  Advisory  Committee  to 
provide  assistance  to  the  Commission 
regarding  the  possibility  of  additional 
land  mobile  use  of  UHF  television 
channels.  This  action  is  being  taken  in 
view  of  the  companion  Notice  of 
Proposed  Rulemaking  in  this  docket 
proposing  to  designate  additional  LFHF 
TV  channels  for  land  mobile  sharing.  It 
is  anticipated  that  the  committee's  work 
will  be  completed  prior  to  issuance  of  a 
Report  and  Order  taking  final  action  in 
the  docket. 

Background 

2.  On  April  26. 1985,  the  Association 
of  Maximum  Service  Telecasters  and 
the  National  Association  of 
Broadcasters  (Petitioners)  requested  in  a 
letter  to  Chairman  Fowler  that  a 
government-industry  committee  be 
established  "to  investigate  and  advise 
the  Commission  as  to  the  protection 
criteria  necessary  to  prevent 
interference  to  UHF  television  stations 
from  land  mobile  licenses  operating  in 
the  UHF  spectrum."  Petitioners  note  that 
in  recent  years  the  CommissicHi  has 
established  several  such  committees  to 
recommend  solutions  to  a  number  of 
specialized  issues.  They  suggest  that 
representatives  from  all  interested  trade 
organizations  and  disciplines  be 
allowed  to  participate,  and  that  studies 
and  laboratory  testing,  under  the 
auspices  of  the  FCC  Laboratory,  be 
conducted.  Petitioners  request  that  a 
date  of  eight  months  from  the  date  the 
committee  is  formed  be  established  as 
the  deadline  for  completion  of  the 
committee's  task. 

Establishment  of  An  Advisory 

Committee 

3.  In  view  of  our  companion  Notice  in 
this  docket  proposing  additional  land 
mobile  sharing  of  the  UHF  television 
band,  we  believe  that  Petitioners' 
request  has  merit.  In  the  Notice,  we 
propose  land  mobile  use  of  television 
spectrum  in  the  UHF  band  based  on  a 
minimum  field  strength  ratio  of  40dB 
between  the  desired  UHF  television 
signal  and  the  undesired  land  mobile 
signal  (D/U  ratio)  for  co-cbannel 
operation,  •  and  a  D/U  ratio  of  0  dB  for 


adjacent  channel  operation.  We  believe 
that  these  criteria  will  permit  a 
substantial  amount  of  new  private  land 
mobile  service  with  Httle  impact  on  full 
power  television  service.  However,  as 
we  acknowledge  at  paragraphs  19-20  of 
the  Notice: 

...  wc  are  aware  Ilia  I  srgnirkcant 
uncertain  lies  stiH  exist  concerning  many  of 
the  factors  that  go  Into  determining  the 
appropriate  |co-ctiannei)  ratio.  inckiMling  the 
receiver  susceptibility  as  affected  by  noise 
and  other  interference,  antenna 
characteristics  (cross  polarization 
discriminaliof)  and  front-to-back  ratio)  as 
affected  by  inslalfation  and  tocai 
environment  and  propagation  variabilities. 
We,  tberefore,  solicit  comments  concerning 
the  appropriate  vahie  of  ll>e  field  strength 
ratio  as  well  as  on  these  factors.  We  also 
request  comments  on  the  acceptable  degree 
of  TV  reception  degradation  for  appropriate 
percentages  of  time  and  location  and  on  the 
relationship  between  this  and  the  above 
far.Inn*. 

Also,  while  we  are  not  proposing  any 
changes  with  regard  to  the  adiacent  channel 
protection  ratio  at  Itiis  time,  we  solicit 
comments  on  the  appropriateness  of 
maintaining  the  [}ocket  182S1  criterion  of  0 
dB  D/U  ratio  for  adjacent  channel  operation, 
on  whether  land  mobile  should  be  allowed  to 
operate  in  the  same  area  on  portions  of  the 
adjacent  channel,  and  on  whether  mobile 
units  should  be  allowed  to  operate  inside  the 
predicted  Grade  B  contour  on  an  adjacent  TV 
channel.  In  addition,  we  solicit  comments  on 
whether  the  one  mile  separation  requirement 
for  certain  channel  separabona  (2,  3.  4.  5,  6.  7, 
and  8)  should  be  imposed  and  on  whether 
protection  criteria  should  be  introduced  for 
TV  stations  14  and  15  channels  below 
proposed  land  mobile  operations. 

4.  In  light  of  these  uncertainties 
concerning  the  appropriate  interference 
protection  criteria,  we  believe  that  input 
from  a  government-industry  advisory 
committee,  together  with  the  comments 
and  reply  comments  to  the  Notice, 
would  be  extremely  valuable  in  the 
Commission's  final  disposition  of  this 
proceeding.  The  committee,  through  its 
own  studies  and  testing,  may  produce 
important  information  bearing  on  the 
key  technical  issues.  In  addition  to 
providing  advice  on  these  protection 
criteria,  the  committee  could  also  assess 
the  impact  of  its  findings  on  the  sharing 
arrangement  proposed  in  the  Notice. 
taking  into  account  factors  such  as 


■  BxisHng  land  nobtie/leievmon  tharinff  ia  iMserf 
on  a  50  dB  co-dMnMi  pra«M:tion  ratio,  km^K  mm 


some  channels  in  Cleveland.  Detroit  and  New  York, 
whers  s  40  dB  ratio  it  used.  The  selection  of  40dB  as 
8  chtehoa  for  land  mobile  use  of  Channel  IS  in  New 
York  and  Cleveland  and  Channel  16  in  Detroit  was 
iMsed  on  particular  circumstances.  For  channels  15 
in  l)oth  New  York  aitd  Cleveland,  terrain  features  in 
the  direction  of  the  co-channel  protected  TV 
statioits  provided  sdfhtiona)  protection  to  TV  co- 
channel  viewers  from  land  mobile  operation.  For 
Detroit,  the  predicted  grade  B  conHmr  of  the  co- 
channel  faciKty  to  be  protected  extended  only  to  44 
miles    11  miles  /esa  than  the  55  mile  criterion 
established  in  Docket  18261. 


propagation  anomalies  and  population 
distribution  m  particular  areas,  and 
recommend  modification  of  our  specific 
proposal,  if  appropriate. 

5.  We  therefore  will  establish  with  the 
concurrence  of  the  General  Service 
Administration  a  government-industry 
committee  to  assist  the  Commission 
concerning  land  mobile/UHF  television 
sharing  criteria.  The  Charter  of  the 
Advisory  Committee  is  given  in  the 
Appendix.  As  suggested  by  Petitioners. 
the  committee  will  be  open  to 
representatives  from  all  interested 
organizations,  and  the  deadline  for 
completion  of  the  committee's  work  will 
be  approximately  eight  months  from  the 
date  of  the  charter's  approval.  Since  we 
estimate  this  date  to  be  in  late  June  or 
early  July,  we  establish  jhe  deadline  as 
March  7, 1988.  Due  to  limited 
Commission  funds  and  laboratory 
resources,  however,  we  anticipate  that 
most  all  of  the  required  studies  and 
testing  will  have  to  be  undertaken  by 
the  committee  itself,  rather  than  by 
Commission  staff.  Also,  non-government 
members  of  the  committee  must  cover 
all  other  expenses  incurred. 

6.  It  is  expected  that  the  committee 
will  attempt  to  reach  a  consensus  on  as 
many  relevant  matters  as  possible. 
Where  a  consensus  is  not  possible, 
dissenting  members  will  be  encouraged 
to  prepare  separate  comments 
presenting  their  viewpoints.  The 
committee  will  be  created,  conducted, 
and  terminated  pursuant  to  the  Federal 
Advisory  Committee  Act  of  1972.* 
Advance  notice  of  all  committee 
meetings  will  be  given  to  the  public 
through  publication  in  the  Federal 
Register. 

7.  Accordingly,  it  is  ordered  that  an 
advisory  committee  be  established  to 
assist  the  Commission  in  determining 
land  mobile/UHF  television  sharing 
criteria.  The  staff  is  instructed  to  take 
the  necessary  steps  to  obtain  prompt 
General  Service  Administration 
approval  of  the  Charier  of  the  Advisory 
Committee,  attached  as  the  Appendix. 

8.  For  further  information  on  this 
matter,  contact  Rodney  Small,  Office  of 
Science  and  Technology.  Federal 
Communications  Commission,  (202)  653- 
8169. 


»  Federal  Advisory  Conmittee  Act  Pnt>.  L  93- 
463.  October  S.  1972.  SB  stat.  77a  ••  amendad  Pub.  L. 
94-40*  Section  5ic).  Septemtjer  IS.  197S,  90  Stat 
1247  at  section  3<c).  The  Act  appears  at  5  IJ3.C 
App.  I  (T97S). 
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Federal  Communication  Commission. 
William  |.  Tricarico. 

Secretary. 

Appendix 

Charter  of  the  Land  Mobile  Radio/UHF 
Television  Technical  Advisory 
Committee 

A.  The  Committee 's  Official 
Designation. 

Land  Mobile  Radio/UHF  Television 
Technical  Advisory  Committee 

B.  Names  of  the  Subcommittees. 
None. 

C.  Committee's  Objectives  And  Scope 
Of  Its  Activity. 

(1)  Objective:  To  provide  technical 
assistance  to  the  Federal 
Communications  Commission  in  regard 
to  additional  land  mobile  radio  sharing 
of  UHF  television  channels. 

(2)  Scope  of  Activity:  All  steps 
necessary  to  assemble  information  and 
provide  advice  concerning  the  following 
matters: 

(a)  The  appropriate  minimum  field 
strength  ratio  between  the  desired  UHF 
television  signal  and  the  undesired  land 
mobile  signal  (D/U  ratio)  to  be  used  for 
co-channel  operation,  and  technical  and 
operational  factors  affecting  the  ratio. 

(b)  The  appropriate  minimum  field 
strength  ratio  between  the  desired  UHF 
television  signal  and  the  undesired  land 
mobile  signal  to  be  used  or  adjacent 
channel  operation,  and  technical  and 
operational  factors  affecting  the  ratio. 

(c)  Other  factors  relating  to 
interference  to  UHF  television  stations 
from  land  mobile  operations,  including 
but  not  limited  to  possible  requirements 
of  minimum  desired  to  undesired  field 
strength  ratios  for  co-channel  and 
adjacent  channel  operation  of  land 
mobile  stations. 

(d)  The  effect  of  the  Committee's 
findings  on  the  sharing  plan  proposed  in 
the  companion  Notice  of  Proposed 
Rulemaking  and  possible  adjustments  to 
the  plan,  if  appropriate,  taking  into 
account  the  protection  criteria  and 
operating  characteristics  of  TV  and  land 
mobile  in  particular  areas. 

The  Committee  should  not  only  make 
recommendations  about  appropriate  TV 
protection  criteria  but  also  detail  the 
processes  by  which  it  arrived  at  these 
criteria.  Similarly,  if  it  recommends 
adjustments  to  the  proposed  sharing 
plan,  it  should  detail  the  processes  by 
which  it  arrived  at  these  adjustments. 

D.  Period  of  Time  Necessary  For  The 
Committee  To  Carry  Out  Its  Purposes. 

Final  written  report  must  be  submitted 
by  March  7. 1986. 

E.  Official  To  Whom  The  Committee 
Reports. 


Chief  Scientist,  Federal 
Communications  Commission. 

F.  Agency  Responsible  For  Providing 
Necessary  Support. 

The  FCC  will  furnish  necessary 
administrative  support,  including  the 
facilities  needed  for  conducting 
meetings  of  the  Committee. 

G.  Description  Of  The  Duties  For 
Which  The  Committee  Is  Responsible. 

The  duties  of  the  Committee  will  be  Id 
assemble  data  and  prepare  analyses 
and  recommendations  concerning  the 
points  enumerated  in  Part  C  and  furnish 
them  to  the  Federal  Communications 
Commission. 

H.  Estimated  Operating  Costs  In 
Dollars  And  Man-  Years. 

The  estimated  operating  costs  are 
$20,000  for  the  FCC.  Estimated  man- 
years  are  0.4  for  the  FCC  and  8.0  for 
non-government  participants. 

I.  Estimated  Number  And  Frequency 
Of  Committee  Meetings. 

The  Committee  will  meet  at  least 
three  times. 

J.  Committee's  Termination  Date. 

The  Committee  will  terminate  March 
7,1986. 

L.  Date  The  Charter  Is  Filed. 

(FR  Doc.  85-19056  Filed  8-*-85;  MS  am] 

BILUNQ  CODE  (712-01-11 


Rrst  Meeting;  Land  Mobile  Radio/UHF 
Television  Technical  Advisory 
Committee 

The  first  meeting  of  the  Land  Mobile 
Radio/UHF  Television  Technical 
Advisory  Committee  will  be  held  on 
September  5, 1985,  in  Room  856  (the 
Commission  Meeting  Room).  1919  M 
Street  NW..  Washington,  D.C.  The 
meeting  will  start  at  9:30  a.m. 

The  charter  for  the  Committee  is 
published  above  as  an  attachment  to  the 
Memorandum  Opinion  and  Order  in 
FCC  Docket  85-173. 

All  interested  parties  are  invited  to 
attend  this  meeting.  Since  this  is  to  be  a 
technical  advisory  committee,  attendees 
should  be  prepared  for  technical 
discussions. 

The  agenda  for  the  first  meeting  will 
consist  of: 

1.  Introduction  and  Remarks: 

2.  Brief  discussion  of  the  objectives  of 
the  Committee; 

3.  Nomination  of  Officers; 

4.  Discussion  of  appropriate  date  and 
tentative  agenda  for  next  meeting. 

Any  questions  regarding  this  meeting 
should  be  directed  to  Mr.  Kenneth 
Nichols  at  (301)  725-1585. 


Federal  Communications  Commission 

WiilUm  |.  Tricarico, 

Secretary. 

(FR  Doc  85-19057  Filed  8-9-8S:  8:45  am] 

BILLMQ  COOE  STIJ-OI-H 


FEDERAL  MARITIME  COMMISSION 

Indemnification  of  Passengers  for 
Nonperformance  of  Transportatkm; 
Issuance  of  Certificate  (Performance); 
Great  Pacific  Cruise  LinM,  Inc. 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  section  3. 
Pub.  L  89-777  (80  Stat  1357, 1358)  and 
Federal  Commission  General  Order  20, 
as  amended  (46  CFR  Part  540):  Great 
Pacific  Cruise  Lines.  Inc.,  3600  15th 
Avenue  West  Seattle,  Washington 
98119. 

Dated:  August  7, 1965. 

Bruce  A.  Dombrowski. 

Acting  Secretary. 

(FR  Doc.  85-19106  FUed  8-9-85:  a-45  am| 

BaXMQ  CODE  CTSO-OI-M 


Indemnification  of  Passengers  for 
Nonperf  onnance  of  Transportation; 
Issuance  of  Certificate  (Performance); 
Pan  Ocean  Navigation,  ino,  et  aL 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  section  3. 
Pub.  L  89-777  (80  Stat  1357. 1358)  and 
Federal  Maritime  Conunission  General 
Order  20.  as  amended  (46  CFR  Part  540): 
Pan  Ocean  Navigation,  Inc.  and  Venus 
Cruise  Line,  Inc  c/o  Venus  Cruise  Line, 
Inc.,  99  Geoi^ge  King  Boulevard.  Cape 
Canaveral,  Florida  3292a 

Dated:  August  7, 1985. 
Bruce  A.  DombrowskL 
Acting  Secretary. 
[FR  Doa  85-19109  Filed  8-9-85;  8:45  am] 

BILUNG  CODE  S730-01-II 


Indemnification  of  Passengers  for 
Nonperformance  of  Transportation; 
Issuance  of  Certificate  (Performance); 
Regency  Maritime  Corp^  et  aL 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
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pursuant  to  the  provisions  of  section  3. 
Pub.  L  89-777  (80  Stat.  1357. 1358)  and 
Federal  Maritime  Commission  General 
Order  20,  as  amended  (46  CFR  Part  540): 
Regency  Maritime  Corporation.  Ridan 
Investment  Trust  Inc.  and  Regency 
Cruises  Inc..  c/o  Regency  Cruises  Inc., 
260  Madison  Avenue  New  York.  New 
York  lOOia 

Dated:  August  7. 1985. 
Bruce  A.  Dombrowski, 
Acting  Secretary. 

[FR  Doc.  85-19110  Filed  8-9-85:  8:45  am) 
BiujNO  cooe  erso-oi-n 


(Docket  No.  85-14) 

Amendment  To  Order  of  Investigation 
and  Hearing;  Cari-Cargo  International, 
Inc.  and  Jorge  Villena 

This  proceeding  was  instituted  by 
Order  of  Investigation  and  Hearing 
served  May  3, 1905.  to  determine 
whether  Respondents  Cari-Cargo 
International,  Inc.  and  Jorge  Villena 
have  violated  sections  18(b)(1)  and    18 
(b)(3)  of  the  Shipping  Act.  1916  (1916 
Act)  (46  U.S.C.  app.  817(b)  (1)  and  (3)). 
and  8(a)(1)  and  10(b)(1)  of  the  Shipping 
Act  of  1984  (1984  Act)  (48  U.S.C.  app. 
1707(a)(1)  and  1709(b)(1)).  by  operating 
as  a  common  carrier  without  a  tariff  on 
file  with  the  Commission. 

The  Commission's  Bureau  of  Hearing 
Counsel  have  now  filed  a  Motion  to 
Modify  Order  of  Investigation  (Motion) 
to  include  the  issue  of  whether 
Respondents  also  violated  section  16. 
Initial  Paragraph,  of  the  1916  Act  (46 
U.S.C.  app.  815)  and  section  10(a)(1)  of 
the  1984  Act  (46  U.S.C.  app.  1709(a)(1)). 
Hearing  Counsel  advise  that  during  the 
course  of  prehearing  discovery,  it 
uncovered  evidence  which  it  believes 
will  show  that  Respondents  violated 
these  additional  provisions  of  law  by 
consolidating  cargo  and  tendering  it  to 
vessel-operating  carriers  under  incorrect 
descriptions  in  order  to  obtain 
transportation  at  lower  rates  than  would 
apply  under  those  carriers'  tarriffs.  No 
reply  to  Hearing  Counsel's  Motion  was 
filed. 

Rule  147  of  the  Commission's  Rules 
(46  CFR  502.147),  authorizes  a  presiding 
administrative  law  judge  to  "delineate 
the  scope  of  a  proceeding  instituted  by 
order  of  the  Commission  by  amending, 
modifying,  clarifying  or  interpreting  said 
order. .  .  ."  However,  Rule  147  does  not 
authorize  a  presiding  judge  to  enlarge  a 
proceeding  by  adding  issues  under 
different  sections  of  the  shipping 
statutes.  See  Rules  of  Practice  and 
Procedure.  16  SRR  1387, 1388  (1976). 
Therefore,  under  the  Commission's 
Rules,  the  Presiding  Officer  in  this 


proceeding  referred  the  Motion  to  the 
Commission.  See  Rules  73(a)  (46  CFR 
502.73(a))  of  the  Commission's  Rules  of 
Practice  and  Procedure. 

The  Order  of  Investigation  and 
Hearing  will  be  modified  to  address  the 
issue  discussed  above.  This  should  nov 
delay  the  proceeding  as  Hearing 
Counsel  advises  that  it  does  not  require 
additional  discovery  nor  more  time  in 
which  to  develop  its  case  on  this  issue. 
Moreover,  because  this  proceeding  has 
not  progressed  beyond  the  discovery 
stage,  the  granting  of  Hearing  Counsel's 
Motion  will  not  prejudice  the  right  of 
Respondents  to  present  evidence  and 
argument  on  the  issue. 

Therefore,  it  is  ordered,  that  the  Order 
of  Investigation  and  Hearing  in  this 
proceeding  be  modified  by  adding  the 
following  new  third  numbered  issue  in 
the  first  ordering  paragraph: 

3.  Whether  Jorge  Villena  and/or  Cari- 
Cargo  International.  Inc.  violated 
section  16,  Initial  Paragraph,  of  the 
Shipping  Act,  1916,  and  section  10(a)(1) 
of  the  Shipping  Act  of  1984  by 
knowingly  and  wilfully,  by  means  of 
false  classification,  obtaining  or 
attempting  to  obtain  ocean 
transportation  for  property  at  less  than 
the  rates  or  charges  that  would 
otherwise  be  applicable; 

It  is  further  ordered,  that  the  existing 
third  numbered  issue  in  the  first 
ordering  paragraph  be  renumbered  and 
modified  as  follows: 

4.  Whether,  in  the  event  Jorge  Villena 
and/or  Cari-Cargo  International,  Inc.  is 
found  to  have  violated  section  16  Initial 
Paragraph,  or  section  18(b)(1)  or  3.  of 
the  Shipping  Act.  1916.  or  section  8(a)(1) 
or  section  10(a)(1)  or  section  10(b)(1)  of 
the  Shipping  Act  of  1984,  civil  penalties 
should  be  assessed,  and,  if  so,  against 
whom  and  in  what  amount;  and 

It  is  further  ordered,  that  the  existing 
fourth  numbered  issue  in  the  first 
ordering  paragraph  be  renumbered  and 
modified  as  follows: 

5.  Whether,  in  the  event  Jorge  Villena 
and/or  Cari-Cargo  International,  Inc.  is 
found  to  have  violated  section  18,  Initial 
Paragraph  or  section  18(b)  (1)  or  (3)  of 
the  Shipping  Act,  1916,  or  section  8(a)(1) 
or  section  10(a)(1)  or  10(b)(1)  of  the 
Shipping  Act  of  1984,  either  or  both 
should  be  ordered  to  cease  and  desist 
from  violating  the  provisions  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app.  1701 
et  seq.). 

By  the  Commission. 
Bruce  A.  Dombrowski, 
Acting  Secretary. 

|FR  Doc.  85-19094  Filed  8-9-85;  8:45  am) 
BiujNO  cooc  n»^^-m 


FEDERAL  RESERVE  SYSTEIM 
Agency  Forms  Under  0MB  Review 

August  6, 1985. 
Background 

On  June  15, 1984,  the  Office  of 
Management  and  Budget  (0MB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperwork 
Reduction  Act  of  1980,  as  per  5  CFR 
1320.9.  "to  approve  of  and  assign  OMB 
control  numbers  to  collection  of 
information  requests  and  requirements 
conducted  or  sponsored  by  the  Board 
under  conditions  set  forth  in  5  CFR 
1320.9."  Board-approved  collections  of 
information  will  be  incorporated  into  the 
official  OMB  inventory  of  currently 
approved  collections  of  information.  A 
copy  of  the  SF  83  and  supporting 
statement  and  the  approved  collection 
of  information  instrument(s)  will  be 
placed  into  OMB's  public  docket  files. 
The  following  forms,  which  are  being 
handled  under  this  delegated  authority, 
have  received  initial  Board  approval 
and  are  hereby  published  for  comment. 
At  the  end  of  the  comment  period,  the 
proposed  information  collection,  along 
with  an  analysis  of  comments  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 
approval  under  OMB  delegated 
authority. 

Date:  Comments  must  be  received 
within  fifteen  working  days  of  the  date 
of  publication  in  the  Federal  Register. 

Address:  Comments,  which  should 
refer  to  the  OMB  Docket  number  (or 
Agency  form  number  in  the  case  of  a 
new  information  collection  that  has  not 
yet  been  assigned  an  OMB  number), 
should  be  addressed  to  Mr.  William  W. 
Wiles,  Secretary,  Board  of  Governors  of 
the  Federal  Reserve  System,  20th  and  C 
Streets.  NW.,  Washington.  D.C.  20551.  or 
delivered  to  room  B-2223  between  8:45 
a.m.  and  5:15  p.m.  Comments  received 
may  be  inspected  in  room  B-1122 
between  8:45  a.m.  and  5:15  p.m.,  except 
as  provided  in  S  261.6(a)  of  the  Board's 
Rules  Regarding  Availability  of 
Information,  12  CFR  261.6(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Robert  Neal,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  D.C.  20503. 

For  further  information  contact:  A 
copy  of  the  proposed  form,  the  request 
for  clearance  (SF  83).  supporting 
statement,  instructions,  and  other 
documents  that  will  be  placed  into 
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OMB's  public  docket  files  once 
approved  may  be  requested  from  the 
agency  clearance  officer,  whose  name 
appears  below. 

Federal  Reserve  Board  Clearance 
Officer — Cynthia  Classman — Division 
of  Research  and  Statistics,  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington.  D.C.  20551  (202- 
452-3822) 

Proposal  to  approve  under  OMB 
delegated  authority  the  extension  with 
revision  of  the  following  report: 
1.  Report  title:  Letter  Advising  Federal 
Reserve  System  of  Consummation  of 
Proposed  Acquisition  of  Bank  and/or 
Nonbank  Company  or  Consummation 
of  a  Stock  Redemption 
Agency  form  number:  FR  4016 
OMB  Docket  number  7100-0170 
Frequency:  Event-generated 
Reporters:  Bank  holding  companies 
Small  businesses  are  affected. 
General  description  of  report:  This 
information  collection  is  mandatory 
[12  U.S.C.  1844  (a)  and  (c)J  and  is  not 
given  confidential  treatment. 
Whenever  a  bank  holding  company 
(BHC)  is  formed,  or  acquires  another 
bank  or  nonbank.  or  redeems  its  stock,  it 
is  required  to  notify  the  Federal  Reserve 
System  via  this  letter  form.  The  System 
uses  the  information  to  update  and 
verify  its  structural  files  and  to  monitor 
the  capital  structure  of  BHCs. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  6. 1985. 
Barbara  R.  LoMrrey, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  84-19028  Filed  8-9-85;  8:45  am] 

BILUNG  CODE  6310-01-M 


Commerce  Bancshares,  Inc.; 
Acquisition  of  Company  Engaged  In 
Permissible  Nonl>anking  Activities 

.    The  organization  listed  in  this  notice 
has  applied  under  §  225.23  (a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR  225.23 
(a)(2)  or  (0)  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 


inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  30, 
1985. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue.  Kansas  City. 
Missouri  64198: 

1.  Commerce  Bancshares,  Inc..  Kansas 
City,  Missouri;  to  acquire  Commerce 
Brokerage  Services,  Inc.,  Kansas  City, 
Missouri,  thereby  engaging  in  providing 
securities  brokerage  and  incidental 
services. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  6. 1985. 
Barbara  R.  Lowrey, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  85-19029  Filed  8-9-85:  8:45  am) 

BILUNG  CODE  S210-01-M 


Creditbank  Shares,  Inc.,  et  al.; 
Applications  To  Engage  de  Novo  in 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 


application  has  been  accepted  for 
processing,  it  ivill  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  e^iciency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
confiicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  heaimg. 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  conunents 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governor* 
not  later  than  August  30. 1985. 

A.  Federal  Reserve  Bank  of  AtUnta 
(Robert  E.  Heck.  Vice  President)  10« 
Marietta  Street.  NW..  Atlanta.  Georgia 
30303: 

1.  Creditbank  Shares,  Inc.,  Coral 
Gables,  Florida;  to  engage  de  novo 
through  its  subsidiary.  Creditbank 
Mortgage  Company.  Coral  Gabies. 
Florida,  in  the  activity  of  making  and 
Sjervicing  loans  in  the  State  of  Florida. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (Bruce  J.  Hedblom.  Vice 
President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

1.  Norwest  Corporation,  Minneapolis. 
Minnesota;  to  engage  de  novo  through 
its  subsidiary.  Norwest  Financial 
Services,  Inc.,  Des  Moines.  Iowa,  or  one 
or  more  of  its  subsidiaries  in  the  activity 
of  making,  acquiring,  or  servicing  loans 
or  other  extensions  of  credit  for  the 
Company's  account  or  for  the  account  of 
others,  such  as  would  he  made  by  a 
mortgage  company. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  6. 1985. 
BarlMra  R.  Lowray, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  85-19032  Filed  8-9-85:  8:45  mii| 

BILLING  CODE  S210-01-M 


Home  Interstate  Bancorp,  inc.; 
Acquisition  of  Company  Engaged  in 
Permissll>le  Nont>anking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f)  of 
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the  Board's  Regulation  Y  (12  CFR 
225.23(aK2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  USC. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  'reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  4. 
1985. 

A.  Federal  Reserve  Bank  of  San 
Frandsco  (Harry  W.  Green,  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105: 

1.  Home  Interstate  Bancorp,  Inc.. 
Signal  Hill,  California;  to  engage  in  a 
joint  venture  with  County  Bank  &  Trust, 
Santa  Cruz,  California  and  First  Trust 
Bank,  Ontario,  California,  by  the  sale  of 
66%  percent  of  the  voting  shares  of 
Home  Interstate's  existing  subsidiary, 
Bancorp  Capital  Group,  Inc.,  Signal  Hill, 
Cahfomia  ("BCG").  The  joint  venture 
will  continue  BCG's  current  activities 
and  engage  in  commercial  lending,  the 
leasing  of  personal  property,  and 
financial  advisory  services. 


Board  of  Covemora  of  the  Federal  Reserve 
System,  August  6, 1985. 
Barbara  R.  Lo«vi«y, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  85-19033  Filed  8-9-85;  8:45  amj 

BILLING  COOE  UIO-OI-M 

IrKlian  Head  Banks  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  the  Boards  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  August 
30, 1985. 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  E.  Randall,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  Indian  Heads  Banks  Inc.  and  its 
wholly  owned  subsidiary,  DN 
Bankshares  Inc.,  both  located  in 
Nashua,  New  Hampshire;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Dartmouth  National  Corporation, 
Hanover,  New  Hampshire,  thereby 
indirectly  acquiring  Dartmouth  National 
Bank,  Hanover,  New  Hampshire. 

2.  Shawmut  Corporation,  Boston, 
Massachusetts;  to  acquire  100  percent  of 
the  voting  shares  of  Shawmut  Quincy 
Bank  &  Trust  Company,  Quincy, 
Massachusetts,  a  de  novo  bank. 

B.  Federal  Reserve  Bank  of  New  York 
(A.  Marshall  Puckett,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  The  Trustcompany  Bancorporation, 
Jersey  City,  New  Jersey;  to  become  a 


bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  Trust 
Company  of  New  Jersey,  Jersey  City, 
New  Jersey. 

C.  Federal  Reserve  Bank  of  Cleveland 
(Lee  S.  Adams,  Vice  President)  1455  East 
Sixth  Street,  Cleveland,  Ohio  44101: 

1.  United  Bancshares,  Inc.,  Columbus 
Grove.  Ohio;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  The  Union  Bank 
Company,  Columbus  Grove,  Ohio. 

D.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street.  NW.,  Atlanta,  Georgia 
30303: 

1.  Banco  Nororiental  De  Venezuela, 
C.A.,  Apartado  Caracas,  Venezuela;  to 
acquire  10  percent  of  the  voting  shares 
of  Eastern  National  Bank,  Hialeah, 
Florida. 

2.  First  Santa  Rosa  Holding 
Corporation,  Milton.  Florida;  to  become 
a  bank  holding  company  by  acquiring  80 
percent  of  the  voting  shares  of  First 
National  Bank  of  Santa  Rosa.  Milton, 
Florida. 

E.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  I^Salle  Street,  Chicago,  Illinois 
60690: 

1.  West  Bancorp,  Inc.,  Westmont, 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Bank  of  Westmont. 
Westmont.  Illinois. 

2. 1st  Columbia  Corp.,  Columbus, 
Wisconsin;  to  acquire  80  percent  of  the 
voting  shares  of  Rio-Fall  River  Union 
Bank,  Fall  River.  Wisconsin. 

F.  Federal  Reserve  Bank  of 
Minneapolis  (Bruce  J.  Hedblom.  Vice 
President)  250  Marquette  Avenue. 
Minneapolis.  Minnesota  55480: 

1.  Taylor  Bancshares,  Inc.,  North 
Mankato,  Minnesota;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Valley 
National  Bank,  North  Mankato. 
Minnesota. 

G.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Vice  President) 
400  South  Akard  Street.  Dallas.  Texas 
75222: 

1.  First  Lubbock  Bancshares,  Inc., 
Lubbock,  Texas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
National  Bank  at  Lubbock,  Lubbock, 
Texas. 

2.  MCorp,  Dallas,  Texas;  to  acquire 
through  its  subsidiaries,  MCorp 
Financial,  Inc.,  Wilmington,  Delaware 
and  The  Equitable  Company  of  Dallas, 
Dallas,  Texas  4.9  percent  of  the  voting 
shares  of  First  Lubbock  Bancshares. 
Inc..  Lubbock,  Texas,  thereby  indirectly 
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acquiring  First  National  Bank  at 
Lubbock,  Lubbock,  Texas. 

H.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street.  San 
Francisco.  California  94105: 

1.  Financial  Consortium  of  America. 
Solana  Beach,  California:  to  become  a 
bank  holding  company  by  acquiring  51 
percent  of  the  voting  shares  of  Bank  of 
La  Costa,  Carlsbad,  California. 

2.  SJNB  Financial  Corp..  San  Jose, 
California:  to  acquire  100  percent  of  the 
voting  shares  of  Tri-Valley  Bancorp. 
Dublin,  California,  thereby  indirectly 
acquiring  Tri-Valley  National  Bank, 
Dublin.  California. 

Board  of  Governors  of  the  Federal  Reserve 
Sy,slem,  August  6. 1985. 
Barbara  R.  Lowrey, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  85-19030  Filed  8-»-a5:  8:45  am] 

BILLma  CODE  UIO-OI-M 


Napevilie  Financial  Corp.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  5(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requires  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  4. 1985. 

A.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer.  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Naperville  Financial  Corporation, 
Naperville,  Illinois;  to  acquire  100 
percent  of  the  voting  shares  of  Heritage 


Bank  of  Bolingbrook,  Bolingbrook. 
Illinois. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (Bruce  ].  Hedblom.  Vice 
President)  250  Marquette  Avenue. 
Minneapolis.  Minnesota  55480: 
^    1.  Richmond  Bank  Holding  Co.. 
Richmond.  Minnesota;  to  become  a  bank 
holding  company  by  acquiring  82 
percent  of  the  voting  shares  of  State 
Bank  of  Richmond.  Richmond, 
Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  6, 1985. 
Barbara  R.  Lowrey. 
Associate  Secretary  of  the  Board. 
(PR  Doc.  85-19034  Filed  8-9-85;  8:45  am] 

BILUNG  CODE  e210-01-M 


United  Virginia  Bankshares  Inc.,  et  al.; 
Applications  To  Engage  de  Novo  In 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(l})  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or  to 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interest,  or  unsound  banking 
practices."  Any  request  for  a  hearing  on 
this  question  must  be  accompanied  by  a 
statement  of  the  reasons  a  vmtten 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 


received  at  the  Reser%'e  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  August  28. 1985. 

A.  Federal  Reserve  Bank  of  Riduiioiid 
(Lloyd  W.  Bostian.  Jr.,  Vice  President) 
701  East  Byrd  Street  Richmond.  Virginia 
23261: 

1.  United  Virginia  Bankshares 
Incorporated.  Richmond.  Virginia;  to 
engage  de  novo  through  its  subsidiary. 
United  Vii^inia  Insurance  Agency. 
Incorporated,  Richmond,  Vii^nia.  in 
general  agency  brokerage  activities  of 
all  kinds;  and  general  insurance 
activities  pursuant  to  section  4(c)(8)(G) 
of  the  Act  The  sale  will  be  to 
Applicant's  customers  and  the  general 
public.  United  Virginia  Bankshares 
Incorporated  is  a  registered  bank 
holding  company  and  prior  to  January  1. 
1971.  was  engaged  direcUy  or  indirectly, 
in  insurance  agency  activities  as  a 
consequence  of  Board  approval  prior  to 
that  date. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Vice  President) 
925  Grand  Avenue.  Kansas  City, 
Missouri  64198: 

1.  Firstier,  Inc.,  lincola  Nebraska;  to 
engage  de  novo,  through  its  subsidiary. 
Firstier  Management  Consultants.  Inc 
Omaha.  Nebraska,  in  proxnding 
management  consulting  advice  to  non- 
affiliated bank  and  nonbank  depository 
institutions.  These  activities  would  be 
conducted  in  the  States  of  Nebraska. 
Iowa.  Kansas,  South  Dakota,  Colorado. 
Wyoming,  and  Montana. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  6, 1985. 
Barbara  R.  Lowrey, 
Associate  Secretary  of  the  Board. 
(PR  Doc.  85-19031  Filed  8-9-85:  &45  am] 

BNXMO  CODE  C31(Mi1-«l 


(Docket  No.  R-0S1S1 

Electronic  Fund  Transfer 
Interpretation 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 

action:  Interpretation. 

summary:  On  May  17, 1985,  the  Board 

issued  a  policy  statement  regarding  risks 
on  large-dollar  wire  transfer  systems 
urging,  among  other  things,  that 
institutions  participating  on  large-dollar 
wire  networks  adopt  sender  net  debit 
caps.  The  Board's  interpretation  states 
that  in  determining  the  sender  net  debit 
cap  to  be  applied  to  its  U.S.  branches 
and  agencies,  a  foreign  bank  should 
undergo  the  same  self-evaluation 
process  as  domestic  banks,  with  review 
by  its  board  of  directors  or  senior 
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management  of  the  home  office,  as 

appropriate. 

Foe  FUfrmai  MFomiATiON  contact: 

Edward  C.  Ettin.  Deputy  Director, 
Ehvision  of  Research  and  Statistics  (202- 
452-3388):  Joseph  R.  Alexander. 
Attorney.  Legal  Division  (202-452-2489); 
or  Joy  W.  OConnell. 
Telecommunication  Device  for  the  Deaf. 
TDD  (202-452-3244). 
Sin>Pt^MENTARY  INFOMIATKNe  The 
Board  of  Governors  has  issued  the 
following  interpretation  of  its  policy 
statement  concerning  risks  on  large- 
dollar  wire  transfer  systems: 

A  question  has  been  raised  whether 
the  board  of  directors  of  a  foreign  bank 
should  confirm  the  risk  category  to  be 
applied  in  determining  the  cross-system 
sender  net  debit  cap  for  its  U.S. 
branches  and  agencies. 

The  Board  believes  that,  so  far  as 
possible.  U.S.  branches  and  agencies  of 
foreign  banks  should  be  treated  in  the 
same  manner  as  domestic  banks. 
Accordingly,  the  Board  believes  that  in 
determining  the  sender  net  debit  caps  to 
be  applied  to  its  U.S.  branches  and 
agencies,  a  foreign  bank  should  undergo 
the  same  self-evaluation  process  as 
domestic  banks. 

Many  foreign  banks,  however,  do  not 
have  the  same  management  structure  as 
U.S.  banks.  For  example,  the  bank's 
board  of  directors  may  have  a  more 
limited  role  to  play  in  the  management 
of  a  foreign  bank  than  U.S.  directors 
play  in  the  management  of  U.S.  banks. 
In  such  circumstances,  the  self- 
evaluation  and  the  cap  level  should  be 
reviewed  by  senior  management  at  the 
foreign  bank's  head  office  that  exercises 
authority  over  the  foreign  bank  that  is 
equivalent  to  that  exercised  by  the 
board  of  directors  over  a  U.S.  bank.  In 
those  cases  where  a  foreign  bank's 
board  of  directors  does  exercise 
authority  equivalent  to  that  exercised  by 
a  U.S.  board,  review  of  the  self- 
evaluation  should  be  performed  by  the 
board  of  directors. 

In  most  cases  it  may  not  be  possible 
for  the  U.S.  examiners  to  review  the 
minutes  of  the  meeting  a  foreign  bank's 
board  of  directors  or  other  appropriate 
management  group  at  which  the  self- 
evaluation  was  discussed.  In  lieu  of  this, 
the  file  on  the  self -evaluation  that  is 
made  available  for  examiner  review  by 
the  U.S.  offices  of  a  foreign  bank  should 
contain  the  report  on  the  self-evaluation 
made  to  the  foreign  bank's  senior 
management  by  the  management  of  U.S. 
operations.  In  addition,  the  file  should 
also  contain  the  appropriate  confirming 
response  to  this  report  by  the  foreign 
bank's  board  of  directors  or  other 
appropriate  senior  maiuigemenL  As  in 


the  case  of  U.S.  banks,  this  review  and 
confirmation  should  be  completed  every 
six  months. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  August  6, 1985. 
Barbara  R.  Lowray. 

Associate  Secretary  of  the  Board. 

|FR  Doc.  85-19027  Filed  8-9-85:  8:45  amj 

MLUNO  COOE  U10-01-II 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

Consensus  Development  Conference 
on  Adjuvant  Cttemottierapy  for  Breast 
Cancer,  Meeting 

Notice  is  hereby  given  of  the  NIH 
Consensus  Development  Conference  on 
"Adjuvant  Chemotherapy  for  Breast 
Cancer,"  sponsored  by  the  National 
Cancer  Institute  and  the  NIH  Office  of 
Medical  Applications  of  Research.  The 
conference  will  be  held  September  9-11. 
1985.  in  the  Masur  Auditorium  of  the 
Warren  Grant  Magnuson  Clinical  Center 
(Building  10)  at  the  National  Institutes  of 
Health.  8600  Rockville  Pike.  Bethesda, 
Maryland  20205. 

The  use  of  adjuvant  chemotherapy  for 
breast  cancer  has  been  a  controversial 
issue  in  medical  practice.  NIH  held  a 
consensus  development  conference  in 
July  1980  to  address  the  therapeutic 
benefit  of  adjuvant  chemotherapy.  At 
that  conference,  the  panel  recommended 
further  studies  to  provide  a  more 
comprehensive  basis  to  evaluate  the 
benefit  the  benefit  of  adjuvant 
chemotherapy  for  patient  survival  with 
an  acceptable  quality  of  life. 

This  conference  will  review  the 
experiences  of  scientists  and  clinicians 
from  multiple  centers  specializing  in  the 
treatment  of  breast  cancer.  It  will  focus 
on  the  value  of  adjuvant  therapy,  who 
should  receive  the  therapy,  what  role 
endocrine  therapy  should  play,  and 
what  are  the  directions  for  future 
research  in  breast  cancer  treatment. 

The  conference  will  bring  together: 
Biomedical  investigators;  specialists  in 
the  fields  of  surgical,  radiation,  and 
medical  oncology;  nurses:  physical 
therapists;  and  other  health 
professionals,  consumers,  and 
representatives  of  the  public.  Following 
two  days  of  presentations  by  medical 
experts  and  discussion  by  the  audience, 
a  Consensus  Panel  will  consider  the 
scientific  evidence  presented.  The  panel 
members,  drawn  from  the  medical 
professions,  organizations  interested  in 
cancer  treatment,  and  lay  persons,  will 
formulate  a  draft  statement  responding 
to  the  following  key  questions: 


•  Have  adjuvant  chemotherapy  trials 
in  breast  cancer  demonstrated  an 
increase  in  survival  in  any  group  of 
patients? 

•  Are  there  significant  adverse  effects 
of  adjuvant  therapy? 

•  What  is  the  role  of  endocrine 
treatment  in  the  adjuvant  therapy  of 
breast  cancer? 

•  When  should  women  with 
histologically  negative  axillary  lymph 
nodes  receive  adjuvant  therapy? 

•  What  directions  for  future  research 
are  indicated? 

On  the  third  day.  Consensus  Panel 
Chairman  John  Click,  M.D.,  Professor  of 
Medicine,  Hematology-Oncology 
Section,  Hospital  of  the  University  of 
Pennsylvania,  Philadelphia,  will  read 
the  Consensus  Statement  before  the 
conference  audience  and  invite 
comments  and  questions. 

Information  on  the  program  may  be 
obtained  from  Mr.  Peter  Murphy. 
Prospect  Associates.  2115  East  Jefferson 
Street.  Suite  401,  Rockville,  Maryland 
20852.  (301)  468-6555. 

Dated:  July  29, 1965. 
Betty  J.  Beveridge. 

Committee  Management  Officer,  NIH. 
[FR  Doc.  85-19067  Filed  8-9-85;  8:45  am] 

BHJJNa  COOC  4140-01-M 


Nationai  Cancer  institute; 
Developmental  Ttierapeutlcs 
Contracts  Review  Committee;  Meeting 
Cancellation 

Notice  of  the  meeting  of  the 
Developmental  Therapeutics  Contracts 
Review  Committee.  National  Cancer 
Institute.  National  Institutes  of  Health, 
August  16,  1985,  Building  31,  Conference 
Room  7,  Bethesda,  Maryland  20205. 
published  in  the  Federal  Register.  (50  FR 
28478)  is  hereby  cancelled.  For  further 
information,  please  contact  Dr.  Kendall 
G.  Powers,  Executive  Secretary. 
National  Cancer  Institute.  Westwood 
Building,  Room  805,  National  Institutes 
of  Health,  Bethesda,  Maryland  20205 
(301/496-7575). 

Dated:  July  29. 1985. 
Betty  J.  Baveridge, 

Committee  Management  Officer.  NIH. 
[FR  Doc.  85-19069  FUed  8-9-85:  8:45  am] 

BIUJMQ  COOC  4140-01-M 


National  Heart,  Lung,  and  Blood 
institute;  Meeting 

Notice  is  hereby  given  of  the  meeting 
of  the  National  High  Blood  Pressure 
Education  Program  Coordinating 
Committee  sponsored  by  the  National 
Heart.  Long,  and  Blood  Institute,  on 


September  20, 1985,  from  9  a.m.  to  5  p.m.. 
Holiday  Inn  Crowne  Plaza.  1750 
Rockville  Pike.  Rockville,  MD  20852, 
(301)  468-1100. 

The  entire  meeting  is  open  to  the 
public.  The  Coordinating  Committee  is 
meeting  to  defme  the  priorities, 
activities,  and  needs  of  the  participating 
groups  in  the  National  High  Blood 
Pressure  Education  Program. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

For  the  detailed  program  information, 
agenda,  list  of  participants  and  meeting 
summary  contact:  Dr.  Edward  J. 
Roccella.  Coordinator.  Health  Education 
Branch.  Office  of  Prevention.  Education 
and  Control,  National  Heart.  Lung,  and 
Blood  Institute.  National  Institutes  of 
Health,  Building  31,  Room  4A18, 
Bethesda.  MD  20205.  (301)  496-1051. 

Dated:  July  29, 1985. 
Betty }.  Beveridge. 

Committee  Management  Officer.  NIH. 
|FR  Doc.  85-19070  Filed  8-9-65;  8:45  am) 

WLUNQ  CODE  4t40-«1-M 


Federal  Register  /  Vol.  50.  No.  155  /  Monday.  August  12.  1985  /  Notices 


32495 


John  E.  Fogarty  International  Center 
for  Advanced  Study  In  the  Health 
Sciences;  Meeting  of  the  Fogarty 
Center  Advisory  Board 

Pursuant  to  Pub.  L  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
Fogarty  International  Center  Advisory 
Board.  September  18-19. 1985.  in 
Building  31C.  Conference  Room  6  and 
Conference  Room  4,  respectively,  at  the 
National  Institutes  of  Health. 

The  entire  meeting  will  be  open  to  the 
public  on  September  18  and  19  from  8:30 
a.m.  to  5:30  p.m.  Dr.  Craig  K.  Wallace. 
Director  of  the  Fogarty  International 
Center,  and  members  of  his  staff  will 
discuss  and  apprise  the  newly 
established  board  of  the  policies  and 
programs  of  the  Center.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

Ms.  Marcia  Aaronson,  Committee 
Management  Officer,  Fogarty 
International  Center,  Building  38A  Room 
605,  301^96-1491.  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  committee  members. 

Dr.  Corahe  Farlee.  Assistant  Director 
for  Planning  and  Evaluation.  Fogarty 
International  Center,  Building  38A  Room 
605.  301-496-1491.  will  provide 
substantive  program  information. 

Dated:  July  30, 1985. 
Betty  |.  Bevmid^, 

Committee  Management  Officer.  NIH. 
[FR  Doc.  85-19068  Filed  8-»-8S:  8:45  am] 

MLUNQ  COOf  4140-0t-«l 


DEPARTMENT  OF  THE  INTEfflOR 

Bureau  of  Land  Management 

Competitive  Coal  Lease  Offering  t>y 
Sealed  Bid  Tuscaloosa  County,  AL 

Correction 

In  FR  Doc.  85-17869.  beginning  on 
page  31249  in  the  issue  of  Thursday. 
August  1, 1985.  make  the  following 
correction: 

On  page  31249,  third  column, 
seventeenth  line  from  the  bottom  of  the 


page  "$100,000"  should  have  read 
"$100.00'. 

BIUJNO  CODE  IMS-tl-M 


Sale  of  Public  Lands;  Esmeralda 
County,  NV 

The  following  described  lands  have 
been  identified  as  suitable  for  disposal 
under  section  203  of  the  Federal  Land 
Policy  and  Management  Act  of  1978;  43 
U.S.C.  1713,  at  no  less  than  the  fair 
market  value: 


Mount  Diablo  Meridian.  Nevada 


Proponert 

Acraa 

SOTriMa 

MaaniofMl* 

fm 

T     1    S.    R    35   E..   •«.   33. 

Hany  W.  Smith 

FU*«wl  Hartman ... 

Storting  DaMi         _... 

40 
80 

to 

M-3»4Se 

N-39457 
N-378e7 

NWWSEK. 
T  2  S..  H.  35  E-: 

Sec.  3,  NV4SWV4 

Moitfied  compMaM  • 

Sec.         15,        EWSEiliS 

2B.00O 
7A0O 

.     WU.SWM..       WWSWVtS 
E^<lSW^. 

The  sale  of  these  parcels  will 
contribute  positively  to  the  economy 
and  tax  base  of  the  area  and  will 
provide  for  a  more  sensible  land 
ownership  pattern  in  Fish  Lake  Valley. 
By  blocking  up  private  ownership,  the 
adjoining  land  owners  will  be  able  to 
utilize  more  evident  irrigation  methods. 

Parcel  N-39456  is  being  offered  by 
direct  sale,  to  Harry  W.  Smith,  at  fair 
market  value,  as  it  is  adjoined  on  two 
sides  by  his  private  property.  Parcel  N- 
37667  is  being  offered  by  direct  sale  to 
Sterling  Davis,  at  fair  market  value,  in 
order  to  resolve  an  inadvertent 
occupancy  trespass  and  to  protect  his 
equity  investment  in  the  improvements 
on  the  land. 

The  subject  lands  are  not  required  for 
any  federal  purpose.  The  sale  is 
consistent  with  the  Bureau's  planning 
system.  The  public  interest  would  be 
served  by  offering  these  lands  for  sale. 
Because  of  their  location,  the  parcels  are 
not  suitable  for  management  by  the 
Bureau  or  other  federal  department  or 
agency. 

The  Arlemont  Ranch  and  4-Rent,  Inc.. 
have  agreed  to  waive  their  grazing  rights 
on  the  sale  parcels. 

With  respect  to  the  modified 
competitive  sale,  sealed  bids  may  be 
submitted  to  the  Battle  Mountain 
District  Office,  2nd  and  Scott  Streets. 
P.O.  Box  194.  Battle  Mountain.  Nevada 
89820.  Bids  must  be  received  at  the 
District  Office  no  later  than  close  of 
business  (4:15  p.m.)  on  Friday. 
September  27, 1985.  Sealed  bids  will  be 


opened  at  lOKK)  a.m.  on  Monday, 
September  3a  1985. 

Sealed  bids  must  be  enclosed  in  an 
envelope  identified  with  the  serial 
number  and  labeled  "sealed  bid — do  not 
open"  on  the  outside.  The  enclosure 
within  the  envelope  must  contain  the 
serial  number,  the  amount  of  the  bid.  the 
bidder's  name  and  address,  and 
payment  of  at  least  20%  of  the  bid 
tendered.  Certified  check,  postal  money 
order,  bank  draft  or  a  cashier's  check 
made  payable  to  the  Bureau  of  Land 
Management  are  the  only  acceptable 
forms  of  payment.  No  bids  will  be 
accepted  for  less  than  the  minimum  bid 
specified  for  each  parceL 

The  successful  high  bidder  must  pay 
the  balance  of  the  purchase  money  prior 
to  the  expiration  of  180  days  from  the 
date  of  the  sale.  Failure  to  submit  the 
full  bid  price  within  180  days  shall  result 
in  cancellation  of  the  sale  of  the  parcel 
and  the  deposit  shall  be  forfeited  and 
disposed  of  as  other  receipts  of  the  sale. 

Federal  law  requires  that  bidders  be 
U.S.  citizens,  18  years  of  age  or  older,  or 
in  the  case  of  a  corporation,  be  subject 
to  the  laws  of  any  State  or  of  the  United 
States.  Bids  may  l>e  made  by  a  principal 
or  his  qualified  agent 

A  bid  will  also  constitute  an 
application  for  cenveyance  of  those 
mineral  interests  offered  lot  conveyance 
in  the  sale.  The  mineral  interests  being 
offered  have  no  known  mineral  values. 
At  the  time  of  the  sale,  the  purchaser 
will  be  required  to  pay  a  SsilOO 
nonretumable  filing  fee.  Failure  to  pay 
this  fee  will  result  in  disqualification  as 
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the  high  bidder.  The  authorized  officer 
shall  then  detennine  whether  to  accept 
the  next  highest  bid.  withdraw  the 
public  lands  from  the  market  or  reoffer 
them  at  a  later  date. 

Detailed  information  concerning  the 
sale  is  available  for  review  at  the  Battle 
Mountain  District  Office. 

The  patents  when  issued,  will  contain 
the  following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States  pursuant  to  the  Act 
of  August  30. 1890  (43  U.S.C.  945). 

2.  All  the  oil.  gas.  sodium  and 
potassium  mineral  deposits,  together 
with  the  right  to  prospect  for,  mine  and 
remove  the  minerals.  A  more  detailed 
description  of  this  reservation,  which 
will  be  incorporated  in  the  patent 
document,  is  available  for  review  at  the 
Battle  Mountain  District  Office. 

Parcel  N-37667  will  be  subject  to 
those  rights  for  powerline  purposes 
which  have  been  granted  to  White 
Mountain  Power  Cooperative.  Ina.  its 
successors  or  assigns,  by  Permit  No. 
Nev-051579.  under  the  Act  of  March  4, 
1911  (43  U.S.C.  961). 

Upon  publication  of  this  Notice  of 
Realty  Action  in  the  Federal  Register, 
the  lands  will  be  segregated  from  all 
forms  of  appropriation  under  the  public 
land  laws,  including  the  mining  laws. 
This  segregation  shall  terminate  upon 
issuance  of  patent,  upon  publication  in 
the  Federal  Register  of  a  notice  of 
termination  of  segregation,  or  270  days 
from  the  date  this  Notice  is  published  in 
the  Federal  Register,  whichever  occurs 
first. 

The  land  will  not  be  offerd  for  sale 
any  sooner  than  60  days  after  the  date 
of  this  Notice.  For  a  period  of  45  days 
after  the  date  of  this  Notice,  interested 
parties  may  submit  comments  to  the 
District  Manager.  Battle  Mountain 
District  Office.  2nd  and  Scott  Streets. 
P.O.  Box  194.  Battle  Mountain.  Nevada 
89820.  Any  adverse  comments  will  be 
reviewed  by  the  State  Director  who  may 
sustain,  modify  or  vacate  this  realty 
action.  In  the  absence  of  any  objections, 
this  realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

BLM  may  accept  or  reject  any  and  all 
offers,  or  withdraw  any  land  or  interest 
in  land  from  sale  if.  in  the  opinion  of  the 
authorized  officer,  consununation  of  the 
sale  would  not  be  fully  consistent  with 
applicable  law. 


Dated:  July  30. 19BS. 
MarU  B.  Bohl, 

Chief.  Branch  of  Lands  B  Minerals 

Operations. 

[FR  Doc.  85-19077  Filed  8-0-«;  8:45  am) 

MLUNQ  COOC  «31»-MC-M 


Bureau  of  Reclamation 

Arroyo  Pasajero  Project,  CA;  Intent  to 
Prepare  a  Draft  Environmental  Impact 
Statement/Environmental  Impact 
Report 

Pursuant  to  section  102(2](C]  of  the 
National  Environmental  Policy  Act  of 
1969  and  section  21002.1  of  the 
California  Environmental  Quality  Act  of 
1970,  the  U.S.  Bureau  of  Reclamation 
and  the  California  Department  of  Water 
Resources  propose  to  prepare  a  joint 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  (EIS/EIR) 
for  the  Arroyo  Pasajero  Project,  Fresno 
County,  California.  The  purpose  of  the 
project  is  to  provide  a  solution  to  the 
flooding,  sedimentation,  and  asbestos 
problems  threatening  a  jointly  financed 
Federal  and  State  water  conveyance 
facility,  and  San  Luis  reach  of  the 
Governor  Edmund  G.  Brown  California 
Aqueduct  (also  called  the  San  Luis 
Canal),  at  its  junction  with  the  Arroyo 
Pasajero. 

Arroyo  Pasajero  is  an  intermittent 
stream  near  the  cities  of  Coalinga  and 
Huron  in  southwestern  Fresno  County. 
The  Arroyo  drains  Los  Gatos  Creek, 
Warthan  Creek,  )acalitos  Creek,  and 
Zapato-Chino  Creek.  Flood  waters  from 
the  Arroyo  intersect  the  San  Luis  Canal 
two  miles  east  of  the  mouth  of  the 
Arroyo,  where  the  canel  forms  a  barrier 
to  floor  waters  and  sediment  flowing  out 
of  the  Arroyo  during  heavy  rainstorms. 
In  recent  years  flood  waters  from  the 
Arroyo  Pasajero  drainage  have 
threatened  to  overtop  the  San  Luis 
Canal  because  a  retention  basin 
designed  to  store  flood  waters  and 
sediment  on  the  west  side  of  the  canal  is 
more  than  half  filled  with  sediment.  The 
sediment  has  significantly  reduced  the 
storage  capacity  of  the  basin.  As  a 
result,  flood  waters  from  even  minor 
storms  raise  the  water  level  in  the  basin 
to  a  point  where  the  canal  and  the 
southern  barrier  of  the  basin  are 
threatened  by  overtopping.  In  the  past, 
when  threats  occurred,  water  containing 
sediment  and  asbestos  has  been 
discharged  into  the  San  Luis  Canal. 
Recently,  this  procedure  has  been  highly 
criticized  due  to  the  possible  health 
effects  associated  with  asbestos  which 
enters  Los  Gatos  Creek  from  an 
upstream  tributary. 


Four  alternatives  are  proposed  to 
protect  the  San  Luis  Canal  and  reduce 
sediment  flow.  The  alternatives  being 
evaluated  include: 

(1)  Enlarging  the  west  side  ponding 
basin  to  increase  water  and  sediment 
storage  capacity  and  to  prevent  Arroyo 
flood  waters  from  overtopping  the  canal; 

(2)  Constructing  new  ponding  basins 
on  the  east  side  of  the  canal  to  route 
Arroyo  flood  waters  across  the  canal 
through  overchutes; 

(3)  Enlarging  the  west  side  ponding 
basin  and  constructing  a  dam  on 
Warthan  Creek;  and 

(4)  Enlaring  the  west  side  ponding 
basin  and  constructing  a  dam  on  Los 
Gatos  Creek. 

There  will  be  one  or  more  scoping 
sessions  at  which  information  will  be 
solicited  from  all  interested  public 
entities  and  persons  to  identify 
significant  issues  related  to  the 
alternatives. 

The  Draft  EIS/EIR  is  expected  to  be 
completed  and  avaiable  for  review  and 
comment  by  mid-1987.  The  contact 
person  for  the  draft  report  is: 

Dave  Core.  U.S.  Department  of  the 
Interior,  Mid-Pacific  Region.  Bureau  of 
Reclamation,  2800  Cottage  Way, 
Sacramento,  CA  95825,  (916)  978-4966; 
or 

Delores  Brown,  California  Department 
of  Water  Resources.  1416  Ninth  Street. 
Room  252-20,  Sacramento.  CA  95814. 
(916)  445-6176. 

Dated:  August  6. 1985. 
B.H.  Spillers, 

Acting  Commissioner. 

|FR  Doc.  85-19065  Piled  8-9-85;  8:45  am] 

BILUNG  COOE  4310-09-M 


INTERSTATE  COMMERCE 
COMMISSION 

(Docket  No.  AB-6  (Sub-No. 247)1 

Burlington  Northern  Railroad  Co.; 
Abandonment  in  Hennepin,  Carver, 
and  McLeod  Counties,  MN;  Findings 

The  Commission  has  issued  a 
certificate  authorizing  the  Burlington 
Northern  Railroad  Company  to  abandon 
its  43.66-mile  rail  line  between  Wayzota 
(milepost  24.90)  and  Hutchinson 
(milepost  68.56)  in  Hennepin,  Carver, 
and  McLeod  Counties,  MN.  The 
abandonment  certificate  will  become 
effective  30  days  after  this  publication 
unless  tl)e  Commission  also  finds  that: 
(1)  A  financially  responsible  person  has 
offered  financial  assistance  (through 
subsidy  or  purchase)  to  enable  the  rail 
service  to  be  continued:  and  (2)  it  is 
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likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the  ■ 
applicant  no  later  than  10  days  from 
publication  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer  "Rail 
Section,  AB-OFA".  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  Part  1152. 
James  H.  Bayne, 
Secretary. 

[FR  Doc.  85-19082  Filed  &-9-85;  8:45  am] 
aiujMGcooe  toss-ovm 

DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans; 
Announcement  of  Vacancies;  Request 
for  Nominations 

Section  512  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA)  88  Stat.  895. 29  U.S.C.  1142. 
provides  for  the  establishment  of  an 
"Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans"  (the 
Council)  which  is  to  consist  of  15 
members  to  be  appointed  by  the 
Secretary  of  Labor  (the  Secretary)  as 
follows:  Three  representatives  of 
employee  organizations  (at  least  one  of 
whom  shall  be  representative  of  an 
organization  whose  members  are 
participants  in  a  multiemployer  plan); 
three  representatives  of  employers  (at 
least  one  of  whom  shall  be 
representative  of  employers  maintaining 
or  contributing  to  multiemployer  plans): 
one  representative  each  from  the  fields 
of  insurance,  corporate  trust,  actuarial 
counseling,  investment  counseling, 
investment  management,  and 
accounting:  and  three  representatives 
from  the  general  public  (one  of  whom 
shall  be  a  person  representing  those 
receiving  benefits  from  a  pension  plan). 
Not  more  than  eight  members  of  the 
Council  shall  be  members  of  the  same 
political  party. 

Members  shall  be  persons  qualified  to 
appraise  the  programs  instituted  under 
ERISA.  Appointments  are  for  terms  of 
three  years. 

The  prescribed  duties  of  the  Council 
are  to  advise  the  Secretary  with  respect 
to  the  carrying  out  of  his  functions  under 
ERISA,  and  to  submit  to  the  Secretary 


recommendations  with  respect  thereto. 
The  Council  will  meet  at  least  four  times 
each  year,  and  recommendations  of  the 
Council  to  the  Secretary  will  be  included 
in  the  Secretary's  annual  report  to  the 
Congress  on  ERISA. 

The  terms  of  five  members  of  the 
Council  expire  on  November  14. 1985. 
The  groups  or  fields  represented  are  as 
follows:  employee  organizations 
(representing  an  organization  whose 
members  are  participants  in  a 
multiemployer  plan),  employers, 
actuarial  counseling,  investment 
counseling  and  the  general  public 
(representing  those  receiving  benefits 
from  a  pension  plan). 

Accordingly,  notice  is  hereby  given 
that  any  person  or  organization  desiring 
to  recommend  one  or  more  individuals 
for  appointment  to  the  ERISA  Advisory 
Council  on  Employee  Welfare  and 
Pension  Benefit  Plans  to  represent  any 
of  the  groups  or  fields  specified  in  the 
preceding  paragraph,  may  submit 
recommendations  to  the  Secretary  of 
Labor,  Frances  Perkins  Department  of 
Labor  Building,  200  Constitution 
Avenue.  NW..  Washington,  DC  20210. 
Recommendations  must  be  delivered  or 
mailed  on  or  before  September  6, 1985. 
Recommendations  may  be  in  the  form  of 
a  letter,  resolution,  or  petition,  signed  by 
the  person  making  the  recommendation, 
or,  in  the  case  of  a  recommendation  by 
an  organization,  by  an  authorized 
representative  of  the  organization.  Each 
recommendation  shall  identify  the 
candidate  by  name,  occupation  or 
position,  telephone  number  and  address. 
It  shall  include  a  brief  description  of  the 
candidate's  qualifications  and  shall 
specify  the  group  or  field  which  he  or 
she  would  represent  for  the  purposes  of 
Section  512  of  ERISA,  the  candidates' 
political  party  affiliation,  and  whether 
the  candidate  is  available  and  would 
accept. 

Signed  at  Washington.  D.C,  this  6th  day  of 
August  1985. 

Morton  Klevan. 

Acting  Administrator,  Office  of  Pension  and 
Welfare  Benefit  Programs. 

|FR  Doc.  85-19071  Filed  8-9-85;  8:45  amj 

BILUNG  COOE  4S10-2»-1l 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  85-53] 

Agency  Report  Forms  Under  OMB 
Review 

AGENCY:  National  Aeronautics  and 
Space  Administration. 


ACTION:  Notice  of  Agency  Report  Forms 
Under  OMB  Review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35),  agencies  are  required  to 
submit  proposed  information  collection 
requests  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public  that 
the  agency  has  made  the  submission. 

Copies  of  the  proposed  forms,  the 
requests  for  clearance  (S.F.  83's), 
supporting  statements,  instructions, 
transmittal  letters,  and  other  documents 
submitted  to  OMB  for  review,  may  be 
obtained  from  the  Agency  Clearance 
Officer.  Comments  on  the  items  bsted 
should  be  submitted  to  the  Agency 
Clearance  Officer  and  the  OMB 
Reviewer. 

DATE:  Comments  must  be  received  in 
writing  by  August  19, 1985.  If  you 
anticipate  commenting  on  a  form  but 
find  that  time  to  prepare  will  prevent 
you  from  submitting  comments 
promptly,  you  should  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Oflicer  of  your  intent  as  early  as 
possible. 

ADDRESS:  Carl  F.  Steinmetz.  NASA 
Agency  Clearance  Officer.  Code  NIM. 
NASA  Headquarters.  Washington,  DC 
20546.  Michael  Weinstein.  Office  of 
Information  and  Regulatory  Affairs. 
OMB.  Room  3235.  New  Executive  Office 
Building.  Washington,  DC  20503. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Carl  F.  Steinmetz,  NASA  Agency 
Clearance  Officer,  (202)  453-^2941. 

Reports 

Title:  Application  for  Patent  License. 
OMB  Number  2700-0039. 
Type  of  Request:  Extension. 
Frequency  of  Report  As  Required. 
Type  of  Respondent  Businesses  or  other 

for-profit 
Annual  Responses:  184. 
Annual  Reporting  Hours:  184. 

Abstract-Need/Uses:  Pursuant  to  35 
U.S.C.  209,  applicants  for  patent  licenses 
must  submit  specific  information  in 
support  of  the  application  for  license. 
The  information  is  used  to  determine 
whether  a  request  is  approved  or 
denied. 
LW.  Vogel, 

Director.  Logistics  Martagement  and 

Information  Programs  Division. 

|FR  Doc.  85-19062  Filed  8-9-85:  8:45  am| 
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NUCLEAR  REGULATORY 
COMMISSION 

Commonwealth  Edison  Co. 
(Braidwood  Nuclear  Power  Station. 
Units  1  and  2);  Reconstitution  of  Board 

[Docket  Nos.  50-456-OL  and  50-457-OL; 
ASLBP  Na  79-410-03  OL] 

Pursuant  to  the  authority  contained  in 
10  CFR  2.721.  the  Atomic  Safety  and 
Licensing  Board  for  Commonwealth 
Edison  Company  (Braidwood  Nuclear 
Power  Station,  Units  1  and  2).  Docket 
Nos.  50-456-OL  and  50^57-OL.  is 
hereby  reconstituted  by  appointing 
Administrative  Judge  Herbert  Grossman 
as  Chairman  of  this  Licensing  Board  for 
all  issues  except  those  arising  under 
Neiner  Farms'  Contention  1  (765  kV 
transmission  lines).  Judge  Brenner  will 
continue  to  preside  as  Chairman  on 
Neiner  Farms'  Contention  1  issues.  The 
two  technical  members  of  the  Licensing 
Board,  Judges  A.  Dixon  Callihan  and 
Richard  F.  Cole,  will  continue  to  serve 
as  members  of  this  Licensing  Board  for 
all  issues. 

This  action  is  taken  because  Judge 
Brenner  will  not  be  available  to  serve  on 
this  Licensing  Board  after  November 
1985. 

As  reconstituted,  the  Board  is 
comprised  of  the  following 
Administrative  Judges: 
Herbert  Grossman,  Chairman 
Dr.  A.  Dixon  Callihan 
Dr.  Richard  F.  Cole 

All  correspondence,  documents  and 
other  material  shall  be  filed  with  the 
Board  in  accordance  with  10  CFR  2.701 
(1980).  For  the  present,  all  filings 
submitted  in  this  proceeding  should  be 
served  on  both  Judges  Grossman  and 
Brenner.  The  address  of  the  new  Board 
member  is:  Administrative  Judge 
Herbert  Grossman.  Chairman.  Atomic 
Safety  and  Licensing  Board.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  D.C.  20555. 

Issued  at  Bethesda.  Maryland,  this  5th  day 
of  August.  1985. 

B.  Paul  Cotter.  Jr.. 

Chief.  Administrator  Judge.  Atomic  Safety 
and  Licensing  Board  Panel. 

(FR  Doc.  85-19149  Filed  8-9-85;  &45  am) 

BtUJNO  COOE  7SW-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  IC- 14657  (File  No.  812-«144)| 

Ubra  U.S.  Capital  Corp.;  Application 
Permitting  Applicant  To  Issue  and  Sell 
Commercial  Paper  In  the  United  States 
for  Its  Parent  Corporation 

August  5.  1985. 

Notice  is  hereby  given  that  Libra  U.S. 
Capital  Corporation  (the  "Applicant")  70 
Pine  Street,  New  York.  New  York  10270, 
filed  an  application  on  July  1. 1985. 
pursuant  to  section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"Act"),  for  an  order  of  the  Commission, 
exempting  Applicant  from  all  provisions 
of  the  Act.  All  interested  persons  are 
referred  to  the  application  of  file  with 
the  Commission  for  a  statement  of  the 
representations  made  therein,  which  are 
summarized  below,  and  to  the  Act  for  a 
statement  of  the  relevant  provisions 
thereof. 

Applicant  represents  that  it  was 
incorporated  on  June  19, 1985,  under 
Delaware  state  law  and  is  a  wholly 
owned  subsidiary  of  Libra  Bank  pic 
("Libra").  Applicant  states  that  its 
principal  business  will  be  raising  funds 
for  Libra  through  the  issuance  and  sale 
of  commercial  paper  throughout  the 
United  States.  Applicant  will  advance  to 
or  deposit  with  Libra  substantially  all  of 
the  proceeds  from  the  sale  of 
commercial  paper  (except  for  amounts 
needed  to  repay  maturing  sales)  so  Libra 
may  finance  currend  transactions. 
According  to  the  application, 
substantially  all  of  Applicant's  assets 
will  consist  of  amounts  receivable  from 
Libra. 

Applicant  states  that  Libra  is  a 
commercial  bank  organized  under  the 
United  IGngdom's  Companies  Act  of 
1948  and  is  a  "recognized  bank"  under 
the  United  Kingdom's  Banking  Act  of 
1979.  Applicant  represents  that  Libra  is 
headquartered  in  London.  England  and 
maintains  offices  in  L,atin  America,  as 
well  as  a  state-licensed  agency  in  New 
York.  By  virtue  of  its  maintenance  of  a 
state-licensed  agency  in  New  York, 
Libra  is  subject  to  regulation  by  the 
Board  of  Governors  of  the  Federal 
Reserve  System  under  the  International 
Banking  Act  of  1978  with  respect  to. 
among  other  things,  the  types  of 
activities  in  the  United  States  in  which  it 
may  engage. 

On  May  2, 1985,  the  Commission 
issued  an  order  (Investment  Company 
Rel.  No.  14500)  ("Libra  Order") 
exempting  Libra  from  all  provisions  of 


the  Act.  The  Libra  Order  permits  Libra 

to  issue  and  sell  its  commercial  paper  in 
the  United  States.  Applicant  now  wishes 

to  undertake,  on  behalf  of  Libra,  the 

issuance  and  sale  of  commercial  paper 

in  the  United  States. 

Applicant  represents  that  the 
commercial  paper  proposed  to  be  issued 
and  sold  in  the  United  States  will  be 
evidenced  by  short-term  notes 
("Notes").  Applicant  also  represents 
that  the  payment  of  principal  of  and 
interest  on  the  Notes  will  be 
unconditionally  guaranteed  by  Libra. 
Applicant  believes  that  to  the  extent 
that  the  guarantees  of  the  Notes  by 
Libra  constitute  separate  securities  for 
purposes  of  the  Act.  the  offer  and  sale  of 
such  securities  are  permitted  by  the 
Libra  Order.  The  Notes  will  have  those 
characteristics,  including  a  maturity  of 
not  more  than  270  calendar  days  and 
minimum  denomination  of  not  less  than 
$100,000,  which  will  enable  them  to 
qualify  for  the  exemption  from 
registration  under  Section  3(a)(3)  of  the 
Securities  Act  of  1933  ("1933  Act"). 
Furthermore,  the  Notes  will  be  prime 
quality  negotiable  commercial  paper 
and  contain  no  provision  for  payment  on 
demand,  extension,  renewal  or 
automatic  "rollover".  Applicant 
presently  anticipates  that  during  the  first 
year  in  which  the  Notes  are  sold,  the 
aggregate  amount  of  Notes  outstanding 
at  any  on  time  is  unlikely  to  exceed 
$2000,000,000. 

Applicant  does  not  propose  to  register 
the  Notes  under  the  1933  Act.  However, 
Applicant  will  not  offer  or  sell  any 
Notes  in  the  United  States  until  it  has 
received  a  written  opinion  from  its 
United  States  counsel  stating  that  the 
Notes  and  the  related  guarantees  of 
Libra  are  entitled  to  the  section  3(a)(3) 
exemption.  Applicant  does  not  request 
the  Commission's  review  or  approval  of 
such  opinion.  Applicant  represents  that 
the  Notes  and  any  future  issue  of 
Applicant's  securities  will  receive  prior 
to  issuance  one  of  the  three  highest 
short-term  investment  grade  rating  from 
at  least  one  of  the  nationally  recognized 
statistical  rating  organizations  and  that 
Applicant's  United  States  counsel  will 
certify  in  writing  as  to  receipt  of  such 
rating.  Applicant  states  that  no  such 
rating  will  be  obtained,  however,  if  in 
the  opinion  of  Applicant's  United  States 
counsel,  and  exemption  from 
registration  is  available  under  section 
4(2)  of  the  1933  Act  (after  due 
consideration  of  the  doctrine  of 
"integration"). 

According  to  the  application,  the 
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Notice  will  be  direct  liabilities  of 
Applicant  and  will  rank  pari  passu 
among  themselves  and  equally  with  all 
other  unsecured,  unsubordinated 
indebtedness  of  Applicant  and  prior  to 
rights  of  shareholders.  Applicant 
submits  that  the  guarantees  of  Mbra  will 
rank  pari  passu  among  themsei  es  and 
equally  with  all  other  unsecured, 
unsubordinated,  indebtedness  of  Libra, 
including  deposit  liabilities  (other  than 
indebtedness  to  the  United  Kingdom  to 
the  extent  such  indebtedness  is 
preferred  by  operation  of  law)  and  prior 
to  right  of  shareholders.  The  Notes  will 
be  sold  through  one  or  more  registered 
securities  dealers  to  the  types  of 
institutional  and  other  sophisticated 
investors  that  ordinarily  participate  in 
the  United  States  commercial  paper 
market. 

Applicant  undertakes  to  ensure  that 
each  dealer  in  the  United  States  through 
which  Applicant  sells  the  Notes  will 
provide  to  each  offeree,  prior  to  any  sale 
of  the  Notes,  a  memorandum  that 
describes  Applicant's  and  Libra's 
business  and  contains  a  balance  sheet 
and  income  statement  of  both  Applicant 
and  Libra  for  the  most  recent  fiscal  year 
(audited  with  respect  to  Libra  in 
accordance  with  United  Kingdom 
accounting  principles  applicable  to 
banks]  and,  as  publicly  available,  for  the 
most  recent  fiscal  quarter  (unaudited). 
Applicant  states  that  the  memorandum 
and  financial  statements  will  be  as 
comprehensive  as  those  customarily 
used  in  commercial  paper  offerings  in 
the  United  States,  will  describe  any 
material  differences  between  accounting 
principles  applicable  to  United  Kingdom 
banks  and  generally  accepted 
accounting  principles  applicable  to 
United  States  commercial  banks,  and 
will  be  updated  periodically  to  reflect 
material  changes  in  Applicant's  and 
Libra's  financial  status. 

While  it  has  no  present  intention  of 
doing  so.  Applicant  may  in  the  future 
offer  other  debt  securities  for  sale  in  the 
United  States.  Any  such  future  offering 
by  Applicant  in  the  United  States  will  be 
made  pursuant  to  a  registration  under 
the  1933  Act  or  pursuant  to  an 
applicable  exemption  from  registration 
under  the  1933  Act.  Any  future  offering 
will  be  made  on  the  basis  of  a  disclosure 
document  appropriate  and  customary 
for  such  registration  or  exemption  and  in 
any  event  as  comprehensive  as  those 
used  in  offerings  of  similar  debt 
securities  by  issuers  in  the  United 
States.  Applicant  undertakes  to  ensure 
that  such  a  disclosure  document  will  be 
provided  to  each  offeree  who  has 
indicated  an  interest  in  such  securities 
prior  to  any  sale  except  in  the  case  of  an 
offering  made  pursuant  to  a  registration 
statement  under  the  1933  Act. 


Applicant  represents  that  it  will 
appoint  a  bank  or  trust  company  having 
an  office  in  New  York  City  as  agent  to 
issue  the  Notes  on  behalf  of  Applicant. 

Applicant  and  Libra  will  expressly 
submit  to  the  jurisdiction  of  those  New 
York  State  and  United  States  federal 
courts  which  sit  in  the  City  and  County 
of  New  York  for  the  purposes  of  any 
action  brought  on  the  Notes  or 
guarantees  thereof.  Applicant  and  Libra 
also  submit  that  each  will  be  subject  to 
suit  in  any  other  court  in  the  United 
States  which  shall  have  jurisdiction  over 
Applicant  and  Libra  by  virtue  of  the 
manner  of  the  offering  of  the  Notes, 
guarantees  thereof  or  otherwise.  Such 
submission  to  jurisdiction  will  also 
pertain  to  any  future  debt  offerings  in 
the  United  States.  Applicant  and  Libra 
each  will  appoint  an  agent  to  accept 
service  of  process  in  any  proceeding. 
Such  appointment  of  an  agent  to  accept 
service  of  process  and  consent  to 
jurisdiction  will  be  continuously 
maintained  until  all  amounts  due  and  to 
become  due  in  respect  of  the  Notes  or 
the  guarantees  thereof  have  been  paid 
or  set  aside. 

Applicant  asserts  that  the  application 
is  consistent  with  the  protection  of 
investors  and  necessary  and  appropriate 
in  the  public  interest  because  the 
particular  abuses  against  which  the  Act 
was  directed,  such  as  excessive 
management  and  brokerage  fees, 
investments  in  companies  in  which  the 
investment  company  management  has  a 
personal  interest  and  other  forms  of  self- 
dealing,  were  thought  not  be  prevalent 
in  the  commercial  banking  industry. 
Applicant  asserts  further  that  Libra  is 
already  exempted  from  the  provisions  of 
the  Act  thereby  entitling  it  to  issue  and 
sell  directly  commercial  paper  in  the 
United  States,  and  that  Applicant  is 
functioning  solely  as  a  vehicle  through 
which  sales  of  Notes  would  be 
accomplished.  In  addition,  Applicant 
states  that  the  Notes  would  be 
guaranteed  unconditionally  by  Libra. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may.  not  later 
than  August  30, 1985,  at  5:30  p.m.,  do  so 
by  submitting  a  written  request  setting 
forth  the  nature  of  his  interest,  the 
reasons  for  his  request,  and  the  specific 
issues,  if  any,  of  fact  or  law  that  are 
disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
DC  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or.  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 


hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
investment  Management,  pursuant  to 
delegated  authority. 
John  Wheeler. 
Secretary. 
|FR  Doc.  85-190B5  Filed  8-ft-«5:  8:45  am) 

BILUNO  CODE  MKHJI-M 

(ReiMM  No.  IC-14658  (File  Na  812-6170)] 

Donald  Sheldon  Group,  Inc^  Donald 
Sheldon  &  Co.,  Inc.,  Donald  Sheldon 
Government  Securities,  Inc^  and 
Investor's  Portfolio  Management,  inc.; 
Application  and  Temporary  Order 

August  5. 1985. 

Notice  is  hereby  given  that  Donald 
Sheldon  Group,  Inc.  ("Group").  Donald 
Sheldon  &  Co..  Inc.  ("Company"). 
Donald  Sheldon  Government  Securities, 
Inc.  ("Government"),  and  Investor's 
Portfolio  Management,  Inc.  ("IPM") 
(collectively,  "Applicants")  have  filed 
an  Application  with  the  Commission  on 
August  5, 1985  pursuant  to  section  9(c) 
of  the  Investment  Company  Act  of  1940, 
as  amended  (the  "1940  Act"),  for  an 
order  of  the  Commission  exempting 
them  from  the  provisions  of  section  9(a) 
of  the  Act,  and  a  temporary  exemption 
from  section  9(a)  pending  the 
Commission's  determination  of  the 
Application  for  a  permanent  exemption. 

Applicants  state  that  Group  is  a 
holding  company  approximately  75% 
owned  by  Donald  T.  Sheldon.  Among 
the  wholly-owned  subsidiaries  of  Group 
are  Company,  a  registered  broker-dealer 
and  member  of  the  NASD,  Government, 
which  is  engaged  in  the  offer  and  sale  to 
retail  customers  of  U.S.-backed 
securities,  and  IPM  ("IPM"),  a  registered 
investment  adviser,  which  acts  as 
investment  adviser  to  New  York  Muni 
Fund,  Inc.,  The  California  Muni  Fund 
and  The  California  Tax  Free  Money 
Fund  (the  "Funds"),  registered 
investment  companies.  Applicants  state 
that  if  IPM  or  any  of  its  assets  are  sold, 
there  will  be  no  distribution  of  proceeds 
to  shareholders  or  principals  of  IPM  and 
Group  until  all  claims  against  Company 
and  Government  have  been  satisHed 
and  provided  for  in  full.' 

Applicants  state  that  on  July  30, 1985. 
pursuant  to  a  Complaint  filed  by  the 
Commission,  the  United  States  District 
Court  for  the  Southern  District  of  New 
York  (the  "Court"),  entered  an  Order  to 
Show  Cause,  a  Temporary  Restraining 


'  In  the  event  of  any  sale,  any  distribution  of 
proceeds  shall  be  deemed  to  be  a  "t>eneril"  to  1PM 
within  the  meaning  of  section  15(f]  of  the  1940  Act. 
Nothing  herein  shall  relieve  Applicants  of  any 
statutory  responsibility  under  the  federal  secuniies 
laws  that  may  apply  to  a  sale  of  IPM  or  any  of  its 
assets. 
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Order  and  an  Order  appointing  a 
Temporary  Receiver  against  the 
Company  and  Government,  enjoining 
them  from  violating  various  provisions, 
including  section  17(a)  of  the  Securities 
Act,  and  sections  10(b).  15(c)(1)  and 
15(c)(3)  of  the  Exchange  Act  and  rules 
lOb-5. 15cl-2  and  15c3-l  promulgated 
thereunder.  The  Complaint  alleges  that 
Company  and  Government  violated 
Federal  securities  laws  as  a  result  of 
allegedly  fraudulent  trading  in 
government  securities,  violations  of  the 
minimum  net  capital  requirements  and 
other  Commission  rules. 

Applicants  further  state  that  on  July 
30. 1985  the  Court  also  entered  an  Order 
to  Show  Cause,  and  a  Temporary 
Restraining  Order  appointing  a  Special 
Fiscal  Agent  pending  a  further  order  of 
the  Commission  setting  forth  the  duties 
of  the  Special  Fiscal  Agent. 

Applicants  state  that  on  July  31, 1965 
the  Court  extended  indefinitely  the 
Temporary  Restraining  Order  and  Order 
appointing  a  Temporary  Receiver,  and 
entered  an  Order  appointing  a  Special 
Fiscal  Agent  and  delineating  his  duties. 

Applicants  state  that  section  9(a)(2)  of 
the  Act.  in  pertinent  part,  makes  it 
unlawful  for  any  person  to  act  in  the 
capacity  of  employee,  officer,  director, 
member  of  an  advisory  board, 
investment  adviser,  or  depositor  of  any 
registered  investment  company  or 
principal  underwriter  for  any  registered 
open-end  investment  company,  if  such 
person,  by  reason  of  any  misconduct,  is 
permanently  or  temporarily  enjoined  by 
order,  judgment,  or  decree  of  any  court 
of  competent  jurisdiction  from  engaging 
in  or  continuing  any  conduct  or  practice 
in  connection  with  any  activity  as  an 
underwriter,  broker,  dealer,  or 
investment  adviser  or  as  an  affiliated 
person,  salesman  or  employee  of  an 
investment  company. 

In  addition.  Applicants  state  that 
Section  9(a)(3)  makes  it  unlawful  for  a 
company  any  affiliated  person  of  which 
is  ineligible  by  reason  of  section  9(a)(2) 
to  act  in  the  capacities  set  forth  above. 

Applicants  further  state  that  section 
9(c)  provides  that  upon  application  the 
Commission  shall  by  order  grant  an 
exemption  from  the  provisions  of  section 
9(a)  unconditionally  or  on  an 
appropriate  temporary  or  other 
conditional  basis,  if  it  is  established  that 
the  prohibitions  of  Section  9(a),  as 
applied  to  the  applicant  are  unduly  or 
disproportionately  severe,  or  that  the 
conduct  of  such  person  has  been  such  as 
not  to  make  it  against  the  public  interest 
to  grant  such  application. 

In  support  of  their  position. 
Applicants  submit  that  the  Commission 
should  grant  them  an  exemption  from 


the  provisions  of  section  9(a)  of  the  Act 
for  the  following  reasons: 

1.  The  allegations  of  the  Orders  to 
Show  Cause  and  the  Temporary 
Restraining  Orders  and  the  facts  and 
circumstances  to  which  they  relate  in  no 
way  involve  any  activities  of  IPM  or  the 
Funds.  Further,  since  a  Special  Fiscal 
Agent  has  been  appointed,  the  activities 
of  IPM  are  not  controlled  by  Group. 
Moreover,  additional  safeguards  have 
been  instituted  by  IPM  and  the  Funds 
such  as  the  formation  of  an  Interfund 
Committee  composed  of  disinterested 
directors  which  will  monitor  the 
operations  of  IPM.  and  the  institution  of 
daily  and  weekly  compliance  reports, 
and  monthly  financial  statements. 

2.  The  prohibitions  of  section  9(a) 
would  be  unduly  and  disproportionately 
severe  as  applied  to  IPM  and  the  Funds 
because  they  would  deprive  the  Funds 
of  IPM's  investment  advisory  and 
distribution  services.  The  prohibitions  of 
section  9(a)  could  operate  significantly 
to  the  detriment  of  the  financial 
interests  of  the  Funds  and  their 
shareholders,  since  the  Funds  may  be 
forced  to  temporarily  operate  without 
investment  advice,  in  addition,  the 
termination  of  IPM  as  investment 
advisor  would  seriously  impair  the 
ability  of  the  Funds  to  sell  their  shares, 
and  open-end  investment  companies 
depend  upon  the  continuous  investment 
of  new  money  by  shareholders. 

3.  Since  Applicants  are  not  aware  of 
any  involvement  by  IPM  In  the  events 
that  gave  rise  to  the  Orders  wherein 
funds  were  improperly  transferred,  the 
requested  relief  as  applied  to  IPM  and 
the  Funds  is  not  against  the  public 
interest  or  the  protection  of  investors  of 
the  Funds. 

4.  In  order  to  maintain  uninterrupted 
operations  of  the  Funds,  it  is  necessary 
and  appropriate  in  the  public  interest 
and  consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act  that  the  temporary  exemption 
requested  herein  be  issued. 

5.  In  making  the  instant  Application, 
Applicants  acknowledge,  understand 
and  agree  that  the  Application  and  any 
temporary  exemption  issued  herein  shall 
be  without  prejudice  to,  and  shall  not 
limit  the  Commission's  rights  in  any 
manner  with  respect  to  any  Commission 
investigation  or  enforcement  actions 
pursuant  to  the  Federal  securities  laws, 
or  the  consideration  by  the  Commission 
of  any  application  for  exemptions  from 
Statutory  requirements,  including, 
without  limitation,  the  consideration  of 
the  instant  Application  for  a  permanent 
exemption  pursuant  to  section  9(c)  from 
the  provisions  of  section  9(a)  of  the  Act 
or  the  revocation  or  removal  of  any 


temporary  exemption  granted  in 
connection  with  this  Application. 

Applicants  further  undertake  that  they 
will  cooperate  and  use  best  efforts  to 
cause  their  present  and  former 
employees  to  cooperate  with  the 
Commission  in  any  investigation  by  the 
Commission  into  any  matters  relating  to, 
regarding  or  arising  out  of  the  facts 
alleged  in  the  Complaint,  including  the 
production  of  documents  within  their 
possession,  custody  or  control  and  the 
testimony  of  their  officers,  directors, 
employees  and  agents. 

6.  Applicants  have  never  before 
applied  for  an  exemption  from  the 
provisions  of  section  9(a)  of  the  Act. 

Accordingly,  the  Application, 
concludes  that  the  Applicants  believe 
that  granting  the  requested  order  and 
temporary  order  pursuant  to  section  9(c) 
of  the  Act  is  not  inconsistent  with  the 
public  interest  and  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  of  the  Act. 

The  Commission  has  considered  the 
matter  and  finds  that: 

(1)  The  prohibitions  of  section  9(a) 
may  be  unduly  or  disproportionately 
severe  as  applied  to  IPM  and  the  Funds: 
and 

(2)  In  order  to  maintain  the 
uninterrupted  services  provided  by  IPM 
to  the  Funds,  it  is  necessary  and 
appropriate  in  the  public  interest,  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act,  that  a  temporary  order  be 
issued  forthwith. 

Accordingly,  it  is  ordered  that, 
pursuant  to  section  9(c)  of  the  Act, 
Applicants  as  of  the  date  of  this  Order, 
be  and  hereby  are  granted  a  temporary 
exemption  from  the  prohibitions  of 
section  9(a)  of  the  Act  with  respect  to 
their  affiliations  with  the  Funds,  for  a 
period  of  45  days  from  the  day  of  this 
Order,  or  at  such  earlier  time  as  the 
Commission  may  direct,  or  unless 
otherwise  extended  by  the  Commission 
on  its  own  motion  or  upon  further 
application  by  the  Applicants,  pending 
final  determination  by  the  Commission 
of  the  Application  for  an  order  granting 
an  exemption  from  such  prohibitions*, 
provided,  however,  that  this  temporary 
exemption  is  conditioned  upon 
Applicants'  compliance  with  its 
undertakings  as  set  forth  above. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
August  3a  1965,  at  5:30  P.M.,  submit  to 
the  Commission  in  writing  a  request  for 
a  hearing  on  the  application 
accompanied  by  a  statement  as  to  the 
nature  of  his  interest,  the  reasons  for 
such  request,  and  the  issues,  if  any.  of 
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fact  or  law  proposed  to  be  controverted, 
or  he  may  request  that  he  be  notified  if 
the  Commission  shall  order  a  hearing 
thereon.  Any  such  communication 
should  be  addressed:  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549.  A  copy  of  the 
request  shall  be  served  personally  or  by 
mail  upon  Applicants  at  the  address 
stated  above.  Proof  of  such  service  (by 
affidavit  or.  in  the  case  of  an  attomey- 
at-law,  by  certificate]  shall  be  filed 
contemporaneously  with  the  request.  As 
provided  by  Rule  0-5  of  the  Rules  and 
Regulations  promulgated  under  the  Act. 
an  order  disposing  of  the  application 
herein  will  be  issued  as  of  course 
following  said  date  unless  the 
Commission  thereafter  orders  a  hearing 
upon  request  or  upon  the  Commission 
thereafter  orders  a  hearing  upon  request 
or  upon  the  Commission's  own  motion. 
Persons  who  request  a  hearing,  or 
advice  as  to  whether  a  hearing  is 
ordered,  will  receive  any  notices  and 
orders  issued  in  this  matter,  incuding  the 
date  of  the  hearing  (if  ordered)  and  any 
postpor.ements  thereof. 

By  the  Commission. 
John  Wheeler, 
Secretary. 

[FR  Doc.  85-19086  Filed  8-9-85;  8:45  am] 
BILLING  COOE  M10-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirement  Under  0MB  Review 

action:  Notice  of  reporting  and 
recordkeeping  requirement  submitted 
for  OMB  Review. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35],  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirement  to  OMB  for 
review  and  approval,  and  to  publish 
notice  in  the  Federal  Register  that  the 
agency  has  made  such  a  submission. 
DATE:  Comments  must  be  received  on  or 
before  August  15, 1985.  If  you  anticipate 
commenting  on  a  submission  but  find 
that  time  to  prepare  will  prevent  you 
from  submitting  comments  promptly, 
advise  the  OMB  reviewer  and  the 
Agency  Clearance  Officer  of  you  intent 
as  early  as  possible  before  the  comment 
deadline. 

Copies:  Copies  of  forms,  request  for 
clearance  (S.F.  83s],  supporting 
statements  instructions,  and  other 
documents  submitted  to  OMB  for  review 
may  be  obtained  from  Agency 
Clearance  Officer.  Submit  comments  to 
the  Agency  Clearance  Officer  and  the 
OMB  Reviewer. 


FOR  FURTHER  INFORMATION  CONTACT: 

Agency  Clearance  Officer  Richard 
Vizachero,  Small  Business 
Administration.  1441  L  Street  NW.. 
Room  200.  Washington.  DC  20416, 
Telephone:  (202]  653-8538 

OMB  Reviewer  David  Reed,  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Room  3235,  New  Executive  Office 
Building,  Washington,  DC  20503, 
Telephone:  (202]  395-7231. 

Information  Collections  Submitted  for 
Review 

Title:  13  CFR  112.9  and  113.5  of  SBA's 
Nondiscrimination  Rules  and 
Regulations 

Form  No.  SBA  793 

Freqency:  On  occasion 

Description  of  Respondents:  Companies 
are  required  to  keep  records  in  order 
for  SBA  to  determine  the  compliance 
status  of  the  recipient 

Annual  Responses:  144,500 

Annual  Burden  Hours:  11,000 

Type  of  Requests:  Resubmission 

Title:  Score  and  Ace  Application  for 
Membership 

Form  No:  SBA  610 

Freqency:  On  occasion 

Description  of  Respondents:  The  form  is 
completed  by  individuals  desiring 
membership  in  the  SCORE/ ACE 
program.  The  information  is  used  by 
SBA  and  SCORE  to  match  the 
members  skills  with  the  counseling 
and/or  training  needs  of  the  small 
business  community. 

Annual  Responses:  2800 

Annual  Burden  Hours:  700 

Type  of  Requests:  Extension. 

Richard  Vizachero, 

Chief,  Information  Resources  Development 

Section. 

(FR  Doc.  85-19044  Filed  8-9-85;  8:45  am] 

BILUNG  COOE  S025-01-M 

[Proposed  License  No.  06/06-0290] 

Application  for  License  To  Operate  as 
a  Small  Business  Investment 
Company;  Ameriway  Venture  Partners 
I 

An  application  for  a  license  to  operate 
as  a  small  business  investment  company 
under  the  provisions  as  section  301(c)  of 
the  Small  Business  Investment  Act  of 
1958,  as  amended  (15  U.S.C.  661  et  seq.) 
has  been  filed  by  Ameriway  Venture 
Partners  I  with  the  Small  Business 
Administration  (SBA)  pursuant  to  13 
CFR  107.102  (1985). 

The  officers,  directors  and  owners  of 
the  applicant  are  as  follows: 

Ameriway  Venture  Capital,  Inc., 
Corporate  General  Partner 


Officers  of  Ameriway  Venture 
Capital.  Inc.: 

loseph  E.  Russo.  121  North  Post  Oak 
Lane.  #1906.  Houston.  Texas  77024 — 
Chairman  of  The  Board  of  Directors 

Emmanuel  T.  Ballases.  350  Tynebrook. 
Houston.  Texas  77024 — Vice 
Chairman  of  the  Board  of  Directors 

James  L  Hum.  6150  Delmonte.  Houston, 
Texas  77057 — President  and  Director 

Harold  B.  Klinger.  11702  Greenbay, 
Houston,  Texas  77024 — Vice 
President,  Treasurer  and  Directors 

Benjamin  B.  Andrews,  1908  Milford, 
Houston,  Texas  77098 — Vice  President 

Management  and  control  of 
Ameriway  Venture  Partners  I: 

Ameriway  Venture  Capital,  Inc..  7575 

San  Felipe,  Houston,  Texas  77063 — 

Corporate  General  Partner — .75% 
James  L.  Hum.  7575  San  Felipe. 

Houston,  Texas  77063 — Individual 

General  Partner — .25% 
Ameriway  Savings  Association,  7575 

San  Felipe.  Houston,  Texas  77063 — 

Limited— 72.46% 

Mr.  Joseph  E.  Russo  controls 
Ameriway  Savings  Association. 

The  Applicant,  a  Texas  Limited 
Partnership,  with  its  principal  place  of 
business  at  7575  San  Felipe.  Houston, 
Texas  77063  will  begin  operations  with 
»1 ,045,000  in  Partnership  capital. 

The  applicant  will  conduct  its 
activities  principally  in  the  State  of 
Texas. 

As  a  small  business  investment 
company  under  section  301(c]  of  the  Act, 
the  applicant  has  been  organized  and 
chartered  soley  for  the  purposes  of 
performing  the  functions  and  conducting 
the  activities  contemplated  under  the 
Small  Business  Investment  Act  of  1958, 
as  amended. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  new  owners 
and  management,  and  the  probability  of 
successful  operations  of  the  company 
under  their  management,  including 
adequate  profitabihty  and  financial 
soundness,  in  accordance  with  the  Act 
and  Regulations. 

Notice  is  further  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice,  submit 
written  comments  on  the  proposed 
applicant  to  the  Deputy  Associate 
Administrator  for  Investment,  Small 
Business  Administration,  1441  L  Street 
NW,  Washington,  DC  20416. 

A  copy  of  this  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  Houston.  Texas. 


32502 


Federal  Register  /  Vol.  50.  No.  155  /  Monday,  August  12,  1985  /  Notices 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  July  31, 1985. 
Roberi  G.  Lineberry, 

Deputy  Associate  Administrator  for 
lin-estmenl. 

|FR  Doc.  85-19045  Filed  8-fr-85:  8:45  am) 

BIU.ING  COOC  I02S-01-II 

(License  Na  03/03-0178] 

Issuance  of  a  Small  Business 
Investment  Company  License;  DC 
Bancorp  Venture  Capital  Co. 

On  April  17, 1985,  a  notice  was 
published  in  the  Federal  Register  (50  FR 
15264)  stating  that  an  application  has 
been  filed  by  DC  Bancorp  Venture 
Capital  Company,  1801  "K"  Street.  NW.. 
Washington.  DC  20006  with  the  Small 
Business  Administration  (SBA)  pursuant 
to  §  107.102  of  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  107.102(1985))  for  a  license  as  a 
small  business  investment  company. 

Interested  parties  were  given  until 
close  of  business  May  17, 1965,  to 
submit  their  comments  to  SBA.  No 
comments  were  received. 

Notice  is  hereby  given  that,  pursuant 
to  section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No.  03/03-0178  on  July 
18. 1985.  to  DC  Bancorp  Venture  Capital 
Company  to  operate  as  a  small  business 
investment  company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 

Dated:  July  26. 1985. 
Rol>ert  G.  Liiiet>eTTy, 

Deputy  Associate  Administrator  for 

investment. 

jKR  Doc.  e,'>-19046  Filed  8-9-85:  8:45  am) 

BILLIMG  COOC  a025-01-M 


I  License  No.  09/09-S3S8 1 

Issuance  of  a  Small  Business 
Investment  Company  License;  Losco 
Investment  &  Finance  Corp. 

On  February  11, 1985.  a  notice  was 
published  in  the  Federal  Register  (28  FR 
.S721)  stating  that  an  application  has 
iK-en  filed  by  Losco  Investment  & 
Finance  Corporation,  with  the  Small 
Btjsiness  Administration  (SBA)  pursuant 
to  §  107.102  of  the  Regulations  governing 
small  business  investment  companies 
(1.1  CFR  107.102  (1985))  for  a  license  as  a 
small  business  investment  company. 

Interested  parties  were  given  until 
close  of  business  March  13, 1985.  to 


submit  their  comments  to  SBA.  No 
comments  were  received. 

Notice  is  hereby  given  that,  pursuant 
to  section  301(d)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No.  09/09-5358  on  July 
18, 1965,  to  Losco  Investment  &  Finance 
Corporation  to  operate  as  a  small 
business  investment  company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 

Dated:  July  26, 1965. 
Robert  G.  lineberry. 

Deputy  Associate  Administrator  for 

Investment. 

[FR  Doc.  85-19047  Filed  8-9-85;  8:45  amj 

BttuNG  COOC  nzs-oi-n 


(License  No.  05/05-02031 

Issuance  of  a  Small  Business 
Investment  Company  License; 
SeaGate  Small  Business  Investment 
Co. 

On  April  17, 1985,  a  notice  was 
published  in  the  Federal  Register  (50  FR 
15265)  stating  that  an  application  has 
been  filed  by  SeaGate  Small  Business 
Investment  Company.  245  Summit 
Street,  Suite  1403,  Toledo,  Ohio  43603 
with  the  Small  Business  Administration 
(SBA)  pursuant  to  §  107.102  of  the 
Regulations  governing  small  business 
investment  companies  (13  CFR 
107.102(1965))  for  a  license  as  a  small 
business  investment  company. 

Interested  parties  were  given  until 
close  of  business  May  18, 1985,  to 
submit  their  comments  to  SBA.  One 
comment  was  received,  but  it  had  no 
impact  on  SBA's  decision  to  license 
SeaGate  Small  Business  Investment 
Company. 

Notice  is  hereby  given  that,  pursuant 
to  section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information.  SBA 
issued  License  No.  05/05-0203  on  July 
19. 1985.  to  SeaGate  Small  Business 
Investment  Company  to  operate  as  a 
small  business  investment  company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  |uly  26. 1985. 
Rol>ert  G.  Linelierry, 

Deputy  A.isociate  Administrator  for 
Investmei^t. 

|FR  Doc.  85-19048  Filed  8-9-85:  8:45  am| 

mxiNG  cooe  aois-oi-w 


[Ucense  Na  02/02-0361] 

Application  for  Transfer  of  Control  of 
Licensed  Small  Business  Investment 
Company;  Wood  River  Capital  Corp. 

Notice  is  hereby  given  that  an 
application  has  been  filed  with  the 
Small  Business  Administration  (SBA), 
pursuant  to  S  107.601  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.601  (1985)),  for 
transfer  of  control  of  Wood  River 
Capital  Corporation  (Wood  River),  645 
Madison  Avenue,  New  York,  New  York 
10022,  a  Federal  Licensee  under  the 
Small  Business  Investment  Act  of  1958, 
as  amended  (the  Act]  (15  U.S.C.  661  et 
seq.),  and  the  Rules  and  Regulations. 

Wood  River  was  licensed  on  May  9, 
1979,  and  its  present  capitalization  is 
$11.01Z000.  Its  common  stock  is  92 
percent  owned  by  Marline  Resources 
Company,  Inc.  (Marline),  located  at  the 
same  address  as  the  Licensee.  The 
remaining  8  percent  is  owned  by  four 
trusts  also  located  at  the  same  address 
as  the  Licensee.  The  Licensee's  Series 
"A"  common  stock  is  100  percent  owned 
by  the  Prospect  Group,  Inc.  (Prospect 
Group)  located  at  the  same  address  as 
the  Licensee. 

Under  the  proposed  transfer  of 
control,  the  Prospect  Group  will 
purchase  the  common  stock  from 
Marline  and  the  four  trusts  by  issuing  its 
stock  to  the  sellers,  which  stock  has  a 
value  of  approximately  $5,585,391. 

The  officers,  directors  and  10  percent 
or  more  shareholders  of  Wood  River 
will  be  as  follows: 


Name 

once 

f>arcenl 

ol 
oiMiar- 

W  Wallace  McDoimH. 
Jr 

Elizabeth  W  Smnh . 

Chairman  o«  the  Board.  . 

President.  Direclof 

Vice  President  Director .. 

Vice  President . — 

Vice  President 

Vice  President 

Vice  President . 

Vice  President 

Treastfer.  Secretary 

Aaaistant  Secretary 

0 
0 

Suzanne  M  Braga. 

Peter  C.  Wendell 

0 
0 

Petef  A.  Banker 

0 

Donald  R  Dwight 

Frank  W  MMef 

0 
0 
0 

Vincent  K  ToNtin ., 

0 

Robert  W.  Lenthe 

0 
0 

Director 

Oiractor ...            

0 

Herberi  Fne<jrr)an 

0 

Montague  M.  Hackelt 

Peter  R  Krwan-Taylor    . 
Gilbert  H.  Lamphare 

OiracW 

Dractor 

Director 

0 
0 
0 

The  Prospect  Group,  Inc.,  645  Madison 
Avenue.  New  York,  New  York  10022, 
Stockholder — Common,  100%;  Series 
A  Common,  100% 

Danville  Resources,  Inc.,  645  Madison 
Avenue,  New  York,  New  York  10022. 
owns  37%  indirectly  through  37% 
ownership  of  the  Prospect  Group 
stock 
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Inspiration  Resources  Corporation,  250 
Park  Avenue.  New  York.  New  York 
10177,  owns  30%  indirectly  through 
80%  ownership  of  the  Danville 
Resources,  Inc.  stock 

Minerals  and  Resources,  Corporation 
Limited,  Sofia  House,  48  Church 
Street,  Hamilton  5-24  Bermuda,  owns 
14%  indirectly  through  45.59% 
ownership  of  the  Inspiration 
Resources  Corporation  stock 

Louis  Marx,  Jr..  1115  Fifth  Avenue,  New 
York.  New  York  10028.  owns  15% 
indirectly  through  100%  ownership  of 
the  Marline  stock  which  will  own  15% 
of  the  Prospect  Group  stock  after  the 
acquisitions  described  in  the 
application. 

The  proposed  officers  and  directors 
are  the  same  officers  and  directors 
under  the  previous  management.  Also. 
Wood  River  will  continue  operations  at 
645  Madison  Avenue.  New  York.  New 
York  10022,  with  no  change  in  the 
investment  policy  or  in  the  area  of 
operations. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  new  owners, 
and  the  probability  of  successful 
operations  of  the  company  under  this 
ownership,  including  adequate 
profitability  and  financial  soundness  in 
accordance  with  the  Act  and 
Regulations. 

Notice  is  given  that  any  f)erson  may. 
not  later  than  30  days  from  the  date  of 
publication  of  this  Notice,  submit 
written  comments  on  the  proposed 
transfer  of  ownership  and  control  to  the 
Deputy  Associate  Administrator  for 
Investment,  Small  Business 
Administration,  1441  L  Street  NW, 
Washington,  D.C.  20416. 

A  copy  of  this  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  New  York.  New  York. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  July  31. 1985. 

Robert  G.  Lineberry, 

Deputy  Associate  Administrator  for 
Investment. 

(FR  Doc.  85-19049  Filed  8-9-85;  8:45  am) 

BILUNG  CODE  M26-0t-M 


Meeting;  Presidential  Advisory 
Committee  on  Small  and  Minority 
Business  Ownership 

The  Presidential  Advisory  Committee 
on  Small  and  Minority  Business 
Ownership,  located  in  Washington,  D.C, 


will  hold  a  public  meeting  at  9:00  a.m. 
until  5:00  p.m.,  Monday.  August  12, 1985. 
in  the  Peachtree-Baker  Street  Building, 
also  known  as  the  IRS  Building.  275 
Peachtree  Street  NE.,  5th  Floor 
Conference  Room — Room  556,  Atlanta, 
Georgia  30303  to  conduct  a  meeting 
between  the  Committee  members, 
representatives  from  the  large  corporate 
sector,  small  and  small  minority 
entrepreneurs,  local  officials  and 
associations  on  the  availability  of 
procurement,  capitalization  and 
marketing  assistance  from  the  private 
sector.  The  meeting  will  be  open  to  the 
interested  public,  however,  space  is 
limited. 

Persons  wishing  to  obtain  further 
information  should  contact  Mrs. 
Maurine  Fisher.  Office  of  Private 
Industry  Programs,  Small  Business 
Administration,  Room  602, 1441  L  Street 
NW.,  Washington.  D.C.  20418.  telephone 
(202)  653-6851. 

Dated:  July  29, 1985. 
Jean  M.  Nowak. 

Director,  Office  of  Advisory  Councils. 
(FR  Doc.  85-19050  Filed  8-9-85;  8:45  am] 
BILUNG  CODE  WOS-OI-H 


Privacy  Act  of  1974;  Proposed  New 
System  of  Records 

In  41  FR  41647  September  22, 1976, 
and  in  a  notice  of  proposed  new  systems 
in  42  FR  12108,  March  2. 1977  the  Small 
Business  Administration  published 
notices  of  systems  of  records  in 
compliance  with  the  Privacy  Act  of  1974 
(Pub.  L.  93-579,  5  U.S.C.  552a(e)(ll)). 

Notice  is  hereby  given  that  SBA  has 
submitted  a  proposed  new  system  of 
records  pursuant  to  guidelines  of  the 
Office  of  Management  and  Budget 
regarding  the  preparation  and 
submission  of  reports  by  Federal 
Agencies  of  their  intention  to  establish 
or  alter  systems  of  records  as  required 
by  The  Privacy  Act  of  1974. 

Any  person  interested  in  commenting 
on  the  following  proposed  additional 
system  may  do  so  by  submitting 
comments  in  writing  to  Administrator. 
Small  Business  Administration,  1441  L 
Street  NW.,  Washington,  D.C.  20416. 
Comments  must  be  submitted  on  or 
before  September  11, 1985. 

Dated:  July  29, 1985. 
lames  C  Sanciera. 

Administrator. 

SBA450 

SYSTEM  NAME: 

Economic  Research  Program 
Surveys— SBA450. 


SYSTEM  location: 

Office  of  Economic  Research,  Office 
of  Advocacy,  Small  Business 
Administration,  1441  L  Street,  NW.. 
Washington.  DC.  20416,  and  offices  of 
contractors  of  the  Agency.  "" 

CATEOORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Respondents  to  economic  research 
program  surveys. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

SBA  forms  resulting  from  surveys 
conducted  by  the  Small  Business 
Administration  or  by  contractors  for  the 
Agency,  as  apporoved  by  the  Office  of 
Management  and  Budget. 

authority  for  maintenance  of  the 
system: 

5  U.S.C.  301  and  44  U.S.C.  3101. 

ROUTINE  USES  OF  RECORDS  MAMTAINEO  M 
THE  SYSTEM,  INCLUDINO  CATCOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

For  internal  Agency  use  only. 
Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

storage: 

Records  are  maintained  in  locked  files 
or  locked  storage  spaces  of  the  Small 
Business  Administration  or  contractors 
of  the  Agency. 

retriev  ability: 

Records  are  alphabetical  by  name  of 
survey  respondent. 

SAFEGUARDS: 

Information  is  released  to  authorized 
persons  on  a  need-to-know  basis. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  for  three 
years,  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Economic 
Research,  Office  of  Advocacy,  Small 
Business  Administration,  1441  "L" 
Street,  NW.  Washington,  D.C.  20416. 

NOTIFICATION  PROCEDURE: 

An  individual  may  inquire  as  to 
whether  the  system  contains  a  record 
pertaining  to  him  or  her  by  addressing  a 
request  in  person  or  in  writing  to  the 
Small  Business  Administration,  Director, 
Office  of  Economic  Research,  Office  of 
Advocacy,  Small  Business 
Administration,  1441  "L"  Street.  NW.. 
Washington.  D.C.  20416. 
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RECOfU)  ACCESS  PROCEDURE: 

In  response  to  a  request  by  an 
individual  to  determine  whether  the 
system  contains  a  record  pertaining  to 
him  or  her,  the  system  manager  will  set 
forth  the  procedures  for  gaining  access 
to  these  records.  If  there  is  no  record  of 
the  individual,  he  or  she  will  be  so 
advised. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
official  listed  in  the  above  paragraph, 
stating  the  reasons  for  contesting  it  and 
the  proposed  amendment  to  the 
information  sought. 

RECORD  SOURCE  CATEGORIES: 

Individuals  to  whom  the  records 
pertain. 

|FR  Doc.  85-19041  Filed  &-d-85:  8:45  ami 

BIUJNO  COOE  M2S-01-M 


DEPARTMENT  OF  TRANSPORTATION 

I  Order  8S-«-14;  Docket  42748] 

Application  of  Bay  Air,  Inc.  for 
Certificate  Authority  Under  Subpart  Q 

AGENCY:  Department  of  Transportation. 
ACTION.  Notice  of  Order  to  Show  Cause. 

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should  not 
issue  an  order  fmding  Bay  Air.  Inc..  fit 
and  awarding  it  a  certificate  of  public 
convenience  and  necessity  to  engage  in 
scheduled  interstate  and  overseas  air 
transportation. 

DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
August  27.  1985. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
42748  and  addressed  to  the 
Documentary  Services  Division  (C-55. 
Room  4107),  U.S.  Department  of 
Transportation.  400  Seventh  Street. 
S.VV.,  Washington.  DC  20590  and  should 
be  served  upon  the  parties  listed  in 
Attachment  B  to  the  order. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mrs.  Mary  Cathrine  Terry.  Special 
Authorities  Division  (P-47.  Room  6420). 
U.S.  Department  of  Transportation.  400 
Seventy  Street.  SW.  Washington.  DC 
20590.  (202)  755-3812. 
SUPPI^MENTARY  INFORMATION:  The 
complete  text  of  Order  85-8  -14  is 
available  for  inspection  from  our 
Documentary  Services  Division  at  the 
above  address. 


Dated:  August  6. 1985. 
Matthew  V.  Scocozza, 

Assistant  Secretary  for  Policy  and 

International  Affairs. 

|FR  Doc.  85-19081  Filed  8-9-85;  8:45  am) 

BILLINQ  COOE  4«10-«2-M 


Federal  Aviation  Administration 

Advisory  Circular  on  Injury  Criteria  for 
Human  Exposure  to  impact 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  availability  of  an 
advisory  circular. 

SUMMARY:  The  FAA  has  issued  an 
advisory  circular  that  describes  a  range 
of  impact  trauma  which  may  be  used  to 
establish  bases  for  acceptance  levels  or 
performance  criteria  in  the  evaluation  of 
occupant  survivability  characteristics  in 
civil  aircraft.  The  advisory  circular 
provides  reasonable  estimates  of  impact 
injury  criteria  for  humans  and  cites  their 
application  and  limitations. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Arthur  J.  Hayes.  Aerospace 
Engineer.  Technical  Analysis  Branch 
(AWS-120),  Aircraft  Engineering 
Division.  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW..  Washington.  D.C.  20591; 
telephone  (202)  426-8374. 

SUPPLEMENTARY  INFORMATION:  Any 

person  may  obtain  a  copy  of  this 
Advisory  Circular,  AC  No.  21-22.  by 
writing  to:  U.S.  Department  of 
Transportation.  Distribution 
Requirements  Section.  M-494.1. 
Washington.  D.C.  20590. 

Background 

On  September  21. 1984,  the  FAA 
issued  a  notice  in  the  Federal  Register 
(49  FR  37111)  announcing  the  elements 
of  its  crash  djmamics  program  leading  to 
improved  seats  and  the  availability  of  a 
proposed  advisory  circular  that 
discusses  what  the  FAA  considers  to  be 
reasonable  human  impact  injury  criteria 
for  use  in  evaluating  human 
survivability  in  civil  aircraft  seats.  Some 
of  the  human  impact  injury  values  in 
Advisory  Circular  No.  21-22  (issued  6/ 
20/85)  may  be  used  as  pass/fail  criteria 
directly  in  any  rules  requiring  dynamic 
testing  of  aircraft  seats. 

Issued  in  Washington.  D.C.  on  August  2. 
1985. 

Wiliiam  J.  Sullivan. 

Acting  Director  of  Airworthiness. 

[FR  Doc.  85-19018  Filed  8-9-85;  8:45  am] 

BtUJNO  COOE  4S10-13-M 


National  Highway  Traffic  Safety 
Administration  * 

(Docltet  IP  85-5;  Notice  2] 

Chrysler  Corp.;  Grant  of  Petition  for 
Determination  of  inconsequential 
Noncompliance 

This  notice  grants  the  petition  by 
Chrj'sler  Corporation  of  Detroit. 
Michigan,  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1381  et  seq.]  for  an 
apparent  noncompliance  with  49  CFR 
571.111.  Motor  Vehicle  Safety  Standard 
No.  Ill  Rean'iew  Mirrors.  The  basis  of 
the  petition  was  that  the  noncompliance 
is  inconsequential  as*rt  relates  to  motor 
vehicle  safety. 

Notice  of  receipt  of  the  petition  was 
published  on  April  4. 1985.  and  an 
opportunity  was  afforded  for  comment 
(50  FR  13446). 

Paragraph  S7.1  of  Federal  Motor 
Vehicle  Safety  Standard  No.  Ill 
requires  that  a  truck  with  a  GVWR  of 
more  than  10,000  and  less  than  25.000 
pounds  be  fitted  with  mirrors  with  at 
least  50  square  inches  of  reflective 
surface  each,  on  both  sides  of  the 
vehicle. 

Paragraph  S6.1(b)  states  that  trucks 
with  a  GVWR  of  10.000  pounds  or  less 
must  have  mirrors  with  surface  areas  of 
at  least  19.5  square  inches.  Chrj'sler 
produced  2,145  Dodge  D-350  pickup 
trucks  rated  at  10.100  pounds  GVW  with 
outside  rear  view  mirrors  with  refiective 
surface  areas  of  either  43  (about  2,000 
vehicles)  or  35  (about  145  vehicles) 
square  inches.  These  1984  and  1985 
model  year  vehicles  were  produced  for 
sale  in  the  United  States  from  August 
1983  through  mid-December  1984. 

The  petitioner  stated  that  the 
configurations  of  the  subject  vehicles 
(conventional  and  crew  cab  pickup 
trucks  with  dual  rear  wheels)  are  the 
same  as  the  1981  to  1983  model  year 
equivalent  vehicles  which  were  rated  at 
10.000  pounds.  The  petitioner  claims  that 
the  difference  in  GVWR  of  100  pounds  is 
only  a  "paper  change";  the  requirement 
to  increase  the  surface  area  of  the 
mirrors  was  inadvertently  overlooked. 
Chrysler  stated  that  the  noncompliance 
was  detected  during  a  routine  review  of 
design  release  specifications  for  future 
model  year  vehicles  rated  at  more  than 
10.000  pounds  QVW.  and  it  took 
immediate  steps  to  correct  the  problem 
on  subsequent  vehicles. 

Chrysler  claimed  that  the  mirrors 
provide  the  driver  with  rear  views  on 
both  sides  of  the  vehicle,  adjusted  in 
both  horizontal  and  vertical  directions, 
and  meet  all  other  requirements  of  the 
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Standard.  Chrysler  stated  that  the 
vehicle  model  conn^urations  were 
unchanged  from  previous  model  years 
and  so  the  mirrors  on  the  vehicles  in 
question  shoufd  still  be  adequate  in  all 
respects.  Furthermore.  Chrysler  was 
unaware  of  any  complaint  or  problems 
relating  to  the  outside  rearview  mirrors, 
and  is  willing  to  install  new  mirrors  that 
exceed  50  square  inches  at  no  cost  to  the 
owner,  should  any  complaints  arise. 

No  comments  were  received  on  the 
petition. 

The  agency  has  carefully  reviewed 
Chrysler's  arguments.  It  notes  that  when 
the  vehicles  were  rated  at  10,000  pounds 
GVWR  they  were  equipped  with  mirrors 
whose  reflective  surface  areas  greatly 
exceeded  the  minimum  standard 
established  for  that  weight  category,  in 
the  instance  of  the  43-square  inch 
mirrors,  by  over  100%.  There  have  been 
no  modifications  to  the  vehicle  such  as 
an  increase  in  its  width  or  length  that 
would  warrant  a  retrofit  installation  of  a 
mirror  with  a  minimum  reflective 
surface  area  of  50  square  inches.  The 
noncompliance  existed,  to  be  sure,  but 
the  slight  increase  in  weight  rating,  100 
pounds,  makes  it  of  a  technical  nature. 
Given  the  size  of  the  mirrors  already  on 
the  vehicles,  the  noncompliance  is  not 
only  technical,  but  inconsequential. 

Accordingly,  petitioner  has  met  its 
burden  of  persuasion  that  the 
noncompliance  herein  described  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety  arid  its  petition  is  hereby 
granted. 

(Sec.  102,  Pub.  L  93-492,  88  Stat.  1476  (15 
U.S.C.  1417):  delegations  of  authority  at  49 
CFR  1.50  and  49  CFR  501.8) 
Issued  on  August  7, 1985. 
Barry  Feltke, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  85-19080  Filed  B-9-8S;  «:45  am] 

BILUNG  COOE  MIO-SS-M 

Research  and  Special  Programs 
Administrstiofi 

Hazardous  Materials;  Applications  for 
Renewal  or  Modification  of 
Exemptions 

agency:  Research  and  Special  Programs 
Administration,  Materials 
Transportation  Bureau,  DOT. 
ACnoM:  List  of  Applications  for  Renewal 
or  ModiHcation  of  Exemptions  or 
Application  to  Become  a  Party  to  an 
Exemption. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107.  Subpart  B).  notice  is 


hereby  given  that  the  Office  of 
Hazardous  Materials  Regulation  of  the 
Materials  Transportation  Bureau  has 
received  the  applications  described 
herein.  This  notice  is  abbreviated  to 
expedite  docketing  and  public  notice. 
Because  the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Except  as  otherwise 
noted,  renewal  applications  are  for 
extension  of  the  exemption  terms  only. 
Where  changes  are  requested  (e.g.  to 
provide  for  additional  hazardous 
materials,  packagiiig  design  changes, 
additional  mode  of  transportation,  etc.) 
they  are  described  in  footnotes  to  the 
application  number.  Application 
numbers  with  the  suffix  "X"  denote 
renewal;  application  numbers  with  the 
suffix  "P"  denote  party  to.  These 
applications  have  been  separated  from 
the  new  applicati<Mi8  for  exemptions  to 
facilitate  processing. 
DATE:  Comment  period  closes  August  27. 
1985. 

ADDRESS:  Address  comments  to: 
Dockets  Branch.  Office  of  Regulatory 
Plannina  and  Analysis,  Materials 
Transportation  Bureau,  U.S.  Department 
of  Transportation,  Washington,  DC 
20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Branch, 
Room  8426.  Nassif  Building.  400  7th 
Street.  SW..  Washington.  DC. 


Ap(*C». 
bon  No. 


Re- 

tion No. 

Appticani 

newal 

0* 
exemp- 
tion 

2582-X 

Mathotwi  Gas  Products,  Inc..  Secau- 
cus,  NJ. 

2582 

2SS2-X 

2582 

341 5-X 

US.     Departmem    of    Deteosa.    Falls 
Chorch,  VA. 

3415 

4»1-X 

Unilad  Technologies  Chemical  Systems. 
San  Jose.  CA. 

4291 

42S1-X 

Nevada.  Henderson.  NV 

4291 

43S4-X 

4354 

4453-X 

Atlas  Powder  Co  ,  Dallas.  Tx 

4453 

eei4-x 

Association,   Saugus,  CA  (sea  loot- 

6614 

nolal). 

e6i4-x 

Jones  Chemicals.  Inc..  Caledonia,  NY 

6614 

6814-X 

GPS    Industnes.    City   of    Inrtiistry.   CA 
(ase  foolnole  2). 

6614 

e657-X 

Liquid  Air  Corp..  San  Francisco.  CA 

6657 

«ei«-x 

McDonnell    Douglas    Astronautica    Co., 
Samt  Louis,  ftO. 

6816 

mi«-x 

U.S.     Department    of    Defense.     Falls 
Church.  VA. 

6816 

6974-X 

Church.  VA. 

8974 

7052-X 

Umon  CartHde  Corp.,  Danbury.  CT  (see 
footnote  3) 

7052 

7885-X 

Ashland  Chemical,  Dublin,  OH 

7835 

7907-X 

Hercules,  Inc.,  WHrmoglon,  DE 

7907 

8037-X 

Mauser-Werlta  G.m.b.H  (Mauser  Pack- 
aging. Ltd.)  New  York,  NY  (see  foot- 
note 4). 

8037 

8059-X 


8175-X 
8178-X 


8195-X 

871 4-X 

8246-X 

a248-X 

8248- X 
8248-X 

8278-X 

8307-X 

e354-X 
8465-X 

8564-X 

8689-X 

e6S3-X 
8732-X 
8732-X 
8750-X 

8751 -X 
8874-X 

8988-X 
9047-X 
905e-X 
9066-X 

9070-X 
9073-X 
9082-X 

9082-X 

9108-X 
9tt4-X 

9140-X 

9144-X 

92S6-X 

9340-X 

9379-X 
9437-X 


Appkcanl 


j  eiemp- 
I     tion 


ER   Corporatnn 

Gatos,  CA  (sea  footnote  5) 

Tfie  Norac  Company.  Inc  .  Azuaa.  CA 

National  Aeronaukcs  and  Space  Adnarv 

istration,  Washvigton.  DC  (see  lao»- 

note  6) 
McDonnell  Douglas  Ckxp,  SanI  Loas. 

MO 
lylercedes-Beru  ol  Norlti  AmarKa.  Inc. 

Montvale,  I4J. 
Chma    MetaNurgeal    ImpoM    «    Ej^oM 

Corp ,  Shanghai,  ChHu 
Air  Products  and  Chemicals  Inc.,  Alan- 
town,  PA. 
CM  Chma  Trade.  Inc.  New  Yorfc.  MV..... 

Cerametals.  Inc  .  New  York.  NV 

Mantenance  Mechanical  Coip..  Hoaa- 

lon,  TX 
us     Department    d    Delenae.    Fals 

Church.  VA. 

Fauvet-Girel,  Pahs.  France. 

Chase   Bag  Co.  Oak   Brook.  R.  (aee 


Eaton  Corp..  Westlaka  Viiaga.  CA  taae 

footnote  8) 
SctikjirAerger  Offshore  Sarvicas.  Hous- 
ton, TX 

;  CAN-TFO  mc.,  Kansas  City.  MO 

Ashland  Servioes  Co,  Dubkn.  OH  __ 

Dow  Chemical  USA .  MkSand.  Ml 

Appkad  Enwronments  Coip..  Woa— 1< 

OetU  Tech  Sennce,  Inc  ,  Marknez.  CA .... 
lerpnaas  at  Kansas,  bic, 
KS  (aaa  loolnole  9). 

Flopelrol  Johnson.  Houston,  TX 

Urion  CartMde  Corp..  Dantaay.  CT 

Gearhan  Industnes.  kK  .  Fori  yVortti.  TX 
BayenvCheme  Gmt>H,  Otiobnm,  West 

Germany 

Warner,  Bros.  kK.,  Sundarlaad.  MA 

Natico.  Inc..  Ch«ago.  II 

Union  C^arbide  Agricultural  Products  Co.. 

kK.,  Danb(«y.  CT. 

Union  CaliKle  Coi*,  Oai*i*y.  CT 

Austin  Powder  Co.,  Oo  staad,  OH.. 

ATAT  Taettnukigies.  bvu.  Lee's  SunaiiL 

MO 
Crown  Rotational  MoWed  Prodacts.  Inc. 

Marked  Tree,  Ml 
Cafun  Bag  S  Supply  Co..  Crawley,  LA 

(see  footnote  10). 
as     Dapanroem    ol    Dstaaaa.    Fafls 

Outtti.  VA  (see  kx)tno«e  11). 
Pioneer  Plastics  A  Servicas  Co.,  Ltd.. 

Brampton,  Oftt.,  Canada  A 

12) 
Kaiser    kitemakonal   Corp.. 

GA. 
Eagle  Eraarpraes.  Inc.,  Ani:lmi»Ba.  AK 

(see  footnote  13). 


8058 


8175 
8178 


•195 
•214 

•248 
•248 

8248 

8248 
8278 

8307 

8354 
8466 

•564 


8732 
8732 
8750 

8751 
8B74 


9047 
9058 
9066 

9070 
9073 
9062 

9082 
9108 
9ri4 

9140 

9144 

92SC 

9340 

9379 
9437 


■  To  align  the  tesi  requirements  more  k)  (X)T  Speakcation 
2E  kMesd  ol  (X)T  Speokctfxiii  34. 

'  To  authonze  a  kghlar  weuM  inaMa  yolyathytane  boffle 
lor  shipmeal  ol  sodwm  kypooiWnia  and  hydrochtoiK  aod 

'  To  auttK>nze  titamum  dtsmfida  as  an  aikkliuiial  chemical 
o*  tt>e  lithium  battery  composition 

*  To  autfionze  addniooai  fiber  dnjms  ol  100  and  1 30  kters 
capacMy  hawmg  plywood  boltoma  and  sisal  loi>s  wuh  nads 
polyethylene  bag  for  shipment  ol  certain  tkmmaUe  kquds  or 
sokds. 

*  To  authonze  apoiry  resin  repairs  ol  FF)P  cykrvlers  winch 
are  damaged  during  service  n  accordance  w«i  the  Com- 
pressed Gas  Association's  Pamphlet  C-6  2 

*  To  auttionze  an  alternate  type  cyknder  design  for  sho- 
ment  of  oxygen. 

'  To  authema  uac  of  a  8.0  mi  nonanal  dupla«  Mertruded 
plastic  valve  bag  of  100  pound  capacity  lor  shipment  ol  a 
sodium  nitrate  mtxture. 

*  To  authonze  cargo  vesael  as  an  addrtional  mode  it 
Iransponation 

'  To  authorue  additional  compressed  gases  for  sh^vneni 
m  norvDOT  specification  aluminum  cylinders 

■°To  authorize  coaled  magnesum  granulea.  dassad  as 
flammable  solid,  as  an  additional  commodny 

■ '  To  accommodate  the  expanded  delegation  of  authonty 
within  tfie  Department  of  Defertse  for  mlenm  classrfication  of 
new  expknive. 

■ '  To  authorize  a  540  gakon  capacity  polyettiylene  portable 
tank  lor  shipmeni  of  certain  conosive  h^jids. 

■ '  To  renew  an  exemption  previously  issued  as  an  emer- 
gerKy  autlxxizing  shipmem  ol  corrosive  kquKts  exceerkng 
weight  kmitations  by  cargo  aircraft  only. 
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4453-P 
5704-P 
7052-P 

7052-P 

7638-P 
7657-P 
8238-P 

8445-P 

8445-P 
8445-P 
e51»-P 

8657-P 
e667-P 

864S-P 


D*J  M«rtf.  Inc.,  PMipstXirg.  PA 

Ada  PtMHMr  Co..  CMat  TX „ 

PttfakM    MMSuramant    Omcm.    Inc.. 

Malioume.  FL 

B*<«  kit.  Chastar.  PA 

Remote     Systems    Tachnotogy.     Int. 

Houston.  TX 
Kg  Three  Induskiee,  Inc .  Houston.  TX 
Big  Three  Induskies.  kit.  Houston.  TX . 
SpeaaMy  Metals  &  Minerals.  \nc..  Baton 

Rouge.  LA  (see  teotnole  1). 
Drug  a  Laboratory  Disposal.  Int.  Plam- 

The  Upiohn  Co..  Kalamaroo.  Ml 

S*W  Waste.  kK..  South  Keamy.  NJ 

Hoegh  Ugland  Auto  Liners  A/a  Osto. 


BASF  Wyandotte  Corp..  Pnvpany.  NJ.. 
U.S   Department  o«  Energy.  Washmg- 

lon.  DC 
Ht     McCuiough/NL     kvkistnea.     kit. 

Houston.  TX 


4453 

5704 
7052 

7052 
7052 

7638 
7657 
8238 

8445 

8445 

8445 
8519 

8657 
8667 

8845 


Hazardous  Materials  Transportation 
Act  (49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washington,  DC.  on  August  6, 
1985. 

I-R.  Grothe. 

C/iief.  Exemptions  Branch.  Office  of 
Hazardous  Materials  Regulation.  Materials 
Transportation  Bureau. 
[FR  Doc.  85-19087  Filed  8-9-85:  8:45  am) 

BtUJNO  COOC  4S1l>-«>-ll 


'  Request  party  status  and  to  authonze  highway  as  addi- 
borul  mode  ol  Iransportation 

This  notice  of  receipt  of  applications 
for  renewal  of  exemptions  and  for  party 
to  an  exemption  is  published  in 
accordance  with  section  107  of  the 


Hazardous  Materials;  Applications  for 
Exemptions 

agency:  Materials  Transportation 
Bureau.  DOT. 

ACTION:  List  of  Applicants  for 
Exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for.  and  the  processing  of.  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B).  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Regulation  of  the 
Materials  Transportation  Bureau  has 
NEW  EXEMPTIONS 


received  the  applications  described 
herein.  Each  mode  of  transportation  for 
which  a  particular  exemption  is 
requested  is  indicated  by  a  number  in 
the  "Nature  of  Application"  portion  of 
the  table  below  as  follows:  1 — Motor 
vehicle,  2 — Rail  freight,  3 — Cargo  vessel. 
4 — Cargo-only  aircraft,  5 — Passenger- 
carrying  aircraft. 

DATES:  Comment  period  closes 
September  12. 1985. 

ADDRESS:  Address  comments  to: 
Dockets  Branch.  Office  of  Regulatory 
Planning  and  Analysis.  Materials 
Transportation  Bureau.  U.S.  Department 
of  Transportation.  Washington.  DC 
20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate. 

FOR  FURTHER  INFORMATION:  Copies  of 
the  applications  are  available  for 
inspection  in  the  Dockets  Branch,  Room 
8426,  Nassif  Building.  400  7th  Street. 
SW..  Washington.  DC. 


AppicalnnNo. 


9478-N. 


947»-N- 


»480-N.. 
9481-N.. 

9482-N.. 

9483-N.. 

9484-N.. 


9485-N 
9487-N 
9488-N 
9489-N 

9490-N 
9491 -N 
9492-N 

9493-N 

9494-N 


ApplicanI 


Syslron  Dormer.  Concord.  CA.. 


Gt«M  Lakes  Chetncal  Corporation.  West  La- 
layetta,  IN. 


Air  Products  and  Chemicals.  Inc.  ANentown. 

PA. 
C+L  kit.  North  York.  Ont.  Cwada 

Dow  Coming  Corporation.  Midland.  Ml 

LanO-Sheea  kic .  S*nt  Paul.  MN 

EM  Science.  Qncmnali.  OH 

Ctiem-Tech.  Ltd..  Des  Momes.  lA. 

Ka»i  Valey.  kit.  Leaveranorth.  KS 

Conference  of  Radatnn  Control  Program  Di- 
rectors. Franhtort.  KY 
Custom  Air  Service.  Howell.  Ml 

ANF.|ndustne  P«B.  Fr«ice 

E.  I.  du  Pont  de  Nemours  A  Co..  kit.  Wil- 

mkigton.  OE 
Jet  Research  Center.  Int.  Arlington.  TX 

Bennen  kidustnes.  Peolone.  IL 

Roowo  Technology  Corp .  Cleveland.  OH 


Regulation<s)  affected 


49  CFR  173.304,  173.34(e),  178.46.. 


49  CFR  173.315.  178.245- 


49  CFR  173.302(aK5). 
48  CFR  173.77(bt 


49  CFR  173.119(m) „. 

49  CFR  1731200(a)(6)<i)... 


49  CFR  173.1 19<bN4).  17a20S.. 


49  CFR  173.304.. 


49  CFR  173.304<a)<2)- 
49  CFR  173.435 


49  CFR  172  101.  172.204<cK3).  173.27. 
175320(b).  175/30(aM1).  P«1  107  Appen- 
dix B 

49  CFR  173  315.  178  245 , „ 

49  CFR  17XMi  173.304 

49  CFR  173.100(v) 


49  CFR  178.136.. 


49  CFR  173.302(aM1).  175.3. 


Nature  of  exemption  ttwreof 


To  manufacture,  marli  and  sell  norvOOT  specification  cylinders  complying 

nMth  DOT  Speaficalion  3AL  except  lor  shape  and  certain  testing,  lor 
of    bnxnotnfluoromethane.    classed    as    monflacnmat>le    gas 
1.  2.  4  ) 
To  autfiorize  sfiipment  of  bromotnfluoromethane  (Hakm  1301).  classed  as 

a  nonflammable  gas  in  tfvee  portable  tanks  comparable  to  OCT  Specifi- 
cation 51  except  tf>ey  are  equipped  with  «  bottom  outlet  and  recirculation 

Kne  (Modes  1.  2.  3.) 
To  auttxmze  shipment  of  a  compressed  gas.  n.o.s..  i«onflammable  gas. 

(Halocartx)n  14)  in  DOT  Speaficatioo  3AL  cylinders  (Modes  1.  2.  3) 
To  authonze  shipment  of  an  initiating  axpiosive.  (PETN)  class  A  explosive 

(25%  wet)  m  2  ply.  each  3  mils  thick,  poiyethyiane  t>ag  overpacked  m 

DOT  SpeoficatKin  12H65  fit>erboan1  box  (Mode  1  ) 
To  authonze  shipmeni  ol  certain  chlorosilane  materials  meeting  the  definm- 

ton  of  flammable  hqud.  corrosive.  n.o.s.  In  (X3T  Specification  51  portable 

tanks  (Modes  1.  3) 
To  auttxxized  shipment  of  1  3  ounces  of  methyl  elthfy  ketone  peroxide. 

classed  as  an  organic  peroxide   m  a  plastic  lube,  overpacked  in  strong 

outSide  packaging,  wittiout  using  inside  cushioning  matenal    (Mode  1  | 
To  auttxxized  shipment  of  certain  flammable  liquids  contained  in  four  inner 

glass  bottles  or  PVC  coated  glass  bottles  of  I  gaHon  capacity  each 

overpacked  m  a  fiberboan]  canon  comparable  to  DOT  Specification 

12B6S  except  for  handholes.  (Modes  1.  2.  3,  4  ) 
To  autftonzed  shipment  of  insectx;x1e.  lK)uefied  gas   classed  as  monflam- 

mabla  gas  m  DOT  Specificaton  4BA260  cylinders    (Modes   1.  2.  3.) 
To  auttiorTze  shipment  of  an  insecticide,  kquefied  gas,  classed  as  nonflarrt- 

mable  gas,  m  DOT  Specification  39  cylinders  (Mode  1  ) 
To  auttyxize  shipment  of  certain  radium  sources,  described  as  radkwctive 

malenals.  nos  m  speoalty  designed  packaging  for  disposal   (Mode  1  | 
To  authonze  carnage  of  vanoua  Class  A.  B  and  C  expkisives  not  permined 

lor  aw  shipment  or  m  quantities  greater  ttian  tfxise  presented  for  air 

sfupment.  (Mode  4 ) 
To  authonzed  shipment  of  certain  f1ammat>le  and  nonflammable  gases  m 

non-DOT  specification  IMO  Type  5  portable  tanks.  (Modes   1.  2.  3) 
To  autfionzed  shipment  of  certain  fhx>nnated  hydrxKartxx)  compressed 

gases,  m  DOT  Specification  3AL  cylinders  (Modes  1.  2.  3.  4 ) 
To  authonzed  shipmeni  of  shaped  charges  commencal  with  gram  content 

not  exceeding  500  grains  each  descnbed  as  oil  well  cartndges.  class  C 

exptos/ve  (Modes  1.  3.  4) 
To  authorized  sfupment  of  pamt  and  pamt  related  materials,  classed  as 

flammable  liquids  m  DOT  SpectficatKin  37C  5  gatkxi  capacity  container 

wittiout  circumferential  nngs  m  the  heed  (Mode  1.) 
To  authonzed  shipment  of  oxygen,  classed  as  nonflammable  gas.  m  non- 
DOT  specification  cylinders  similar  to  DOT  Specification  3£  with  certain 

exceptions.  (Modes  1.  2.  3.  4.  5.) 


JMI 


This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  section  107  of  the 
Hazardous  Materials  Transportation 
Act  (49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washington.  DC.  on  August  6. 
1985. 

|.R.  Grothe, 

Chief,  Exemptions  Branch,  Office  of 
Hazardous  Materials  Regulation,  Materials 
Transportation  Bureau. 

[FR  Doc.  85-19088  Filed  8-9-85;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Office  of  the  Secretary 

[Department  Circular— Public  Debt  Series- 
No.  23-85] 

Treasury  Notes  of  August  15, 1988, 
Series  T-1988 

Washington.  August  1, 1985. 

1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31.  United  States  Code,  invites 
tenders  for  approximately  $8,500,000,000 
of  United  States  securities,  designated 
Treasury  Notes  of  August  15, 1988, 
Series  T-1988  (CUSIP  No.  912827  SN  3), 
hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  be  issued  to  Government  accounts 
and  Federal  Reserve  Banks  for  their 
own  account  in  exchange  for  maturing 
Treasury  securities.  Additional  amounts 
of  the  Notes  may  also  be  issued  at  the 
average  price  to  Federal  Reserve  Banks, 
as  agents  for  foreign  and  international 
monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  Notes  will  be  dated  August 
15, 1985,  and  will  accrue  interest  from 
that  date,  payable  on  a  semiannual 
basis  on  February  15, 1986,  and  each 
subsequent  6  months  on  August  15  and 
February  15  through  the  date  that  the 
principal  becomes  payable.  They  will 
mature  August  15, 1988,  and  will  not  be 
subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next-succeeding  business  day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
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Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  Notes  in  registered  definitive  form 
will  be  issued  in  denominations  of 
$5,000,  $10,000,  $100,000  and  $1,000,000. 
Notes  in  book-entry  form  will  be  issued 
in  multiples  of  those  amounts.  Notes  will 
not  be  issued  in  bearer  form. 

2.5.  Denominational  exchanges  of 
registered  definitive  Notes,  exchanges  of 
Notes  between  registered  definitive  and 
book-entry  forms,  and  transfers  will  be 
permitted. 

2.6.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities  apply  to  the  Notes 
offered  in  this  circular.  These  general 
regulations  include  those  currently  in 
effect,  as  well  as  those  that  may  be 
issued  at  a  later  date. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt. 
Washington.  D.C.  20239.  prior  to  1:00 
p.m..  Eastern  Daylight  Saving  time, 
Tuesday,  August  6, 1985. 
Noncompetitive  tenders  as  defined 
below  will  be  considered  timely  if 
postmarked  no  later  than  Monday, 
August  5, 1985,  and  received  no  later 
than  Thursday,  August  15, 1985. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $5,000,  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 


Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
conmiercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  associations:  States,  and  their 
political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  memberships; 
foreign  central  banks  and  foreign  states; 
Federal  Reserve  Banks;  and  Government 
accounts.  Tenders  from  all  others  must 
be  accompanied  by  full  payment  for  the 
amount  of  Notes  applied  for.  or  by  a 
guarantee  from  a  commercial  baiik  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  V^  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
99.250.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
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provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Government 
accounts  and  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 
to  the  weighted  average  yield  of 
accepted  competitive  tenders. 

3.7  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Reservations 

4.1  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  Section  1. 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  Section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Note  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  insitutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  Section  3.5. 
must  be  made  or  completed  on  or  before 
Thursday,  August  15, 1985.  Payment  in 
full  must  accompany  tenders  submitted 
by  all  other  investors.  Payments  must  be 
in  cash:  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
bills,  notes,  or  bonds  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  insititutional  investors  no 
later  than  Tuesday.  August  13, 1985.  In 
addition.  Treasury  Tax  and  Loan  Note 
Option  Depositaries  may  make  payment 
for  the  Notes  allotted  for  their  own 
accounts  and  for  accounts  of  customers 
by  credit  to  their  Treasury  Tax  and  Loan 
Note  Accounts  on  or  before  Thursday, 
August  15. 1985.  When  payment  has 
been  submitted  with  the  tender  and  the 
purchase  price  of  the  Notes  allotted  is 
over  par,  settlement  for  the  premimum 
must  be  complieted  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par.  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 


discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  are  not  required  to  be  assigned 
if  the  new  Notes  are  to  be  registered  in 
the  same  names  and  forms  as  appear  in 
the  registrations  or  assigiiments  of  the 
securities  surrendered.  When  the  new 
Notes  are  to  be  registered  in  names  and 
forms  different  from  those  in  the 
inscriptions  or  assignments  of  the 
securities  presented,  the  assignment 
should  be  to  'The  Secretary  of  the 
Treasury  for  {Notes  offered  by  this 
circular]  in  the  name  of  (name  and 
taxpayer  identifying  number)".  Specific 
instructions  for  the  issuance  and 
delivery  of  the  new  Notes,  signed  by  the 
owner  or  authorized  representative, 
must  accompany  the  securities 
presented.  Securities  tendered  in 
payment  must  be  dehvered  at  the 
expense  and  risk  of  the  holder. 

5.4.  Registered  definitive  Notes  will 
not  be  issued  if  the  appropriate 
identifying  number  as  required  on  tax 
returns  and  other  documents  submitted 
to  the  Internal  Revenue  Service  (e.g.,  an 
individual's  social  security  number  or  an 
employer  identification  number)  is  not 
furnished.  Delivery  of  the  Notes  in 
registered  definitive  form  will  be  made 
after  the  requested  form  of  registration 
has  been  validated,  the  registered 
interest  account  has  been  established, 
and  the  Notes  have  been  inscribed. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  to  issue  and  deliver  the 
Notes  on  full-paid  allotments,  and  to 
maintain,  service,  and  make  payment  on 
the  Notes. 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendment  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and,  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay,  in  legal  tender,  principal 
and  interest  on  the  Notes. 

Gerald  Murphy, 

Acting  Fiscal  Assistant  Secretary. 

(PR  Doc.  85-19089  Filed  8-7-85;  2:16  pmj 
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[Department  Circular— Pubic  Debt  Series— 
No.  24-65] 

Treasury  Notes  of  August  15, 1995, 
Series  C-1995 

Washington,  August  1, 1985. 

1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31,  United  States  Code,  invites 
tenders  for  approximately  $6,750,000,000 
of  United  States  securities,  designated 
Treasiu7  Notes  of  August  15, 1995, 
Series  C-1995  (CUSIP  No,  912827  SP  8). 
hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  be  issued  to  Government  accounts 
and  Federal  Reserve  Banks  for  their 
own  account  in  exchange  for  maturing 
Treasury  securities.  Additional  amounts 
of  the  Notes  may  also  be  issued  at  the 
average  price  to  Federal  Reserve  Banks, 
as  agents  for  foreign  and  international 
monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  Notes  will  be  dated  August 
15, 1985,  and  will  accure  interest  from 
that  date,  payable  on  a  semiannual 
basis  on  February  15, 1986  and  each 
subsequent  6  months  on  August  15  and 
February  15  through  the  date  that  the 
principal  becomes  payable.  They  will 
mature  August  15, 1995,  and  will  not  be 
subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next-succeeding  business  day. 

2.2.  The  Notes  are  subject  to  aH  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes, 

2.4.  Notes  in  registered  definitive  form 
will  be  issued  in  denominations  of 
$1,000,  $5,000,  $10,000,  $100,000,  and 
$1,000,000,  Notes  ip  book-entry  form  will 
be  issued  in  multiples  of  those  amounts. 
Notes  will  not  be  issued  in  bearer  form. 
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2.5.  Denominational  exchanges  of 
registered  definitive  Notes,  exchanges  of 
Notes  between  registered  definitive  and 
book-entry  forms,  and  transfers  will  be 
permitted. 

2.8.  A  book-entry  Note  may  be  held  in 
its  fully  constituted  form  or  it  may  be 
divided  into  its  separate  Principal  and 
Interest  Components  and  maintained  as 
such  on  the  book-entry  records  of  the 
Federal  Reserve  Banks,  acting  as  fiscal 
agents  of  the  United  States.  The 
provisions  specifically  applicable  to  the 
separation,  maintenance,  and  transfer  of 
Principal  and  Interest  Components  are 
set  forth  in  Section  6  of  this  circular. 
Subsections  2.1.  through  2.5.  of  this 
section  are  descriptive  of  Notes  in  their 
fully  constituted  form;  the  description  of 
the  separate  Principal  and  Interest 
Components  is  set  forth  in  Section  6  of 
this  circular. 

2.7.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities  apply  to  the  Notes 
offered  in  this  circular.  These  general 
regulations  include  those  currrently  in 
effect,  as  well  as  those  that  may  be 
issued  at  a  later  date. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt. 
Washington.  D.C.  20239.  prior  to  1:00 
p.m..  Eastern  Daylight  Saving  time. 
Wednesday.  August  7, 1985. 
Noncompetitive  tenders  as  defined 
below  will  be  considered  timely  if 
postmarked  no  later  than  Tuesday. 
August  6, 1985,  and  received  no  later 
than  Thursday,  August  15. 1985. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $1,000.  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of         ' 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 


Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  Federal 
Reserve  banks;  and  Government 
accounts.  Tenders  from  all  others  must 
be  acompanied  by  full  payment  for  the 
amount  of  Notes  applied  for,  or  by  a 
guarantee  from  a  commercial  bai^  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  Vs  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
97.500.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 


Tenders  received  from  Government 
accounts  and  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 
to  the  weighted  average  yield  of 
accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  Section  1, 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  Section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  Section  3.5 
must  be  made  or  completed  on  or  before 
Thursday,  August  15, 1985.  Payment  in 
full  must  accompany  tenders  submitted 
by  all  other  investors.  Payment  must  be 
in  cash;  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
bill,  notes,  or  bonds  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Tuesday.  August  13. 1985.  In 
addition.  Treasury  Tax  and  Loan  Note 
Option  Depositaries  may  make  payment 
for  the  Notes  allotted  for  their  own 
accounts  and  for  accounts  of  customers 
by  credit  to  their  Treasury  Tax  and  Loan 
Note  Accounts  on  or  before  Thursday, 
August  15, 1965.  When  payment  has 
been  submitted  with  the  tender  and  the 
purchase  price  of  the  Notes  allotted  is 
over  par.  settlement  for  the  premium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par.  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
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discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  are  not  required  to  be  assigned 
if  the  new  Notes  are  to  be  registered  in 
the  same  names  and  forms  as  appear  in 
the  registrations  or  assignments  of  the 
securities  surrendered.  When  the  new 
Notes  are  to  be  registered  in  names  and 
forms  different  from  those  in  the 
inscriptions  or  assignments  of  the 
securities  presented,  the  assignment 
should  be  to  "The  Secretary  of  the 
Treasury  for  (Notes  offered  by  this 
circular)  in  the  name  of  (name  and 
taxpayer  identifying  number)'".  Specific 
instructions  for  the  issuance  and 
delivery  of  the  new  Notes,  signed  by  the 
owner  or  authorized  representative, 
must  accompay  the  securities  presented. 
Securities  tendered  in  payment  must  be 
delivered  at  the  expense  and  risk  of  the 
holder. 

5.4.Registered  definitive  Notes  will  not 
be  issued  if  the  appropriate  identifying 
number  as  required  on  tax  returns  and 
other  documents  submitted  to  the 
Internal  Revenue  Service  (e.g.,  an 
individual's  social  security  number  or  an 
employee  identification  number]  is  not 
furnished.  Delivery  of  the  Notes  in 
registered  definitive  form  will  be  made 
after  the  requested  form  of  registration 
has  been  validated,  the  registered 
interest  account  has  been  established, 
and  the  Notes  have  been  inscribed. 

6.  Separability  of  Principal  and  Interest 

6.1.  Under  the  Treasury's  STRIPS 
program  (Separate  Trading  of  Registered 
Interest  and  Principal  of  Securities),  a 
book-entry  Note  may  be  divided  into  its 
separate  components  and  maintained  as 
such  on  the  book-entry  records  of  the 
Federal  Reserve  Banks,  acting  as  Fiscal 
Agents  of  the  United  States.  The 
components  of  a  Note  are:  each  future 
semiannual  interest  payment  (hereafter 
referred  to  as  an  Interest  Component); 
and  the  principal  payment  (hereafter 
referred  to  as  the  Principal  Component). 
Each  Interest  Component  and  Principal 
Component  shall  have  its  own  CUSIP 
number  and  designation,  which  are  set 
forth  in  Attachment  A  hereto. 

6.2.  In  order  for  a  book-entry  Note  to 
be  separated  into  the  components 
described  in  Section  6.1.,  the  par  amount 
of  the  Note  must  be  in  an  amount  which, 
based  on  the  stated  interest  rate  of  the 
Note,  will  produce  a  semiannual  interest 
payment  of  $1,000  or  a  multiple  of 
$1,000.  The  minimum  and  multiple  par 
amount  required  to  obtain  the  separate 
components  for  this  offering  will  be 
provided  in  the  public  announcement  of 
the  amount  and  yield  range  of  accepted 


bids  for  the  Notes.  The  chart  in 
Attachment  B  hereto  provides  the 
minimum  and  multiple  par  amounts 
required  to  separate  a  security  into 
components  at  various  stated  interest 
rates. 

6.3.  Only  Notes  in  book-entry  form 
may  be  separated  into  their  components. 
Such  separation  may  be  effected  at  any 
time  from  the  issue  date  until  maturity. 
A  request  to  obtain  the  separate 
components  must  be  made  to  the 
Federal  Reserve  Bank  maintaining  the 
account  for  the  book-entry  Notes. 
Normally,  any  such  request  shall  be 
executed  by  the  Federal  Reserve  Bank 
within  3  business  days  after  it  is 
received. 

6.4.  The  Principal  Component  will  be 
payable  on  August  15, 1995. 

6.5.  Each  Interest  Component  will  be 
payable  on  its  particular  due  date 
designated  in  Attachment  A  hereto. 

6.6.  In  the  event  any  payment  date  is  a 
Saturday,  Sunday,  or  other  nonbusiness 
day,  the  amount  due  will  be  payable 
(without  additional  interest]  on  the  next- 
succeeding  business  day. 

6.7.  Once  a  book-entry  Note  has  been 
separated  into  its  components,  each 
Interest  Component  and  the  Principal 
Component  may  be  maintained  and 
transferred  in  multiples  of  $1,000, 
regardless  of  the  par  amount  intially 
required  for  separation  or  the  resulting 
amount  of  each  Interest  Component. 

6.8.  Interest  Components  and  Principal 
Components  may  be  held  only  in  book- 
entry  form. 

6.9.  Once  there  is  a  disposition  of  any 
amount  of  an  Interest  Component  or  of  a 
Principal  Component,  the  holder  of  the 
Note  will  be  considered  for  tax  purposes 
to  have  stripped  the  amount  of  principal 
allocable  to  the  amount  of  the 
components  disposed  of  as  of  the  date 
such  first  disposition  occurs.  Both  the 
retained  amount  allocable  to  the 
stripped  principal  and  the  amount 
disposed  of  are  thereafter  treated  as 
discount  obligations,  and  the  holders  of 
such  are  subject  to  periodic  income 
inclusion  and  other  provisions  of  the 
Internal  Revenue  Code  of  1954. 

6.10.  Interest  Components  and 
Principal  Components  in  multiples  of 
$1,000  will  be  acceptable  to  secure 
deposits  of  Federal  public  monies  at 
such  time  and  such  value  as  will  be 
determined  by  the  Secretary  of  the 
Treasury.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

6.11.  Unless  otherwise  provided  in  this 
offering  circular,  the  Department  of  the 
Treasury's  general  regulations  governing 
United  States  securities  apply  to  the 
Notes  separated  into  their  components. 


7.  General  Provisions 

7.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  to  issue  and  deliver  the 
Notes  on  full-paid  allotments,  and  to 
maintain,  service,  and  make  payment  on 
the  Notes. 

7.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  exiting  rights  of  holders 
of  the  Notes.  Public  announcement  of 
such  changes  will  be  promptly  provided. 

7.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  whether  held  in  the  fully 
consituted  form  or  as  separate  Interest 
and  Principal  Components,  and, 
therefore,  the  faith  of  the  United  States 
Government  is  pledged  to  pay,  in  legal 
tender,  principal  and  interest  on  the 
Notes. 

7.4.  Attachments  A  and  B  are 
incorporated  as  part  of  this  circular. 
Gerald  Murphy, 

Acting  Fiscal  Assistant  Secretary. 

Attachment  A 

CUSIP  Numbers  and  Designations  for 
the  Principal  Component  and  Interest 
Components  of  Treasury  Notes  of 
August  15. 1995,  Series  C-1995.  CUSIP 
No.  912827  SP  8 

The  Principal  Component  is 
designated  (Interest  Rate)  Treasury 
Principal  (TPRN)  Series  C-1995  due 
August  15, 1995,  CUSIP  No.  912820  AD  9. 

I 

Interest  Components 


CUStP 

COSIP 

Designation 

No 

Designation 

No 

812833 

912833 

Treasury    InMrMi 

Treetury 

1    (TINT)    c-1995 

Interest  (TINT) 

'   Due 

C-1995  Due. 

Ped  15.  1986 

AX6 

February  IS. 
1991. 

BH2 

Aug   15.  1966 

AV6 

Auguat  15.  1991... 

Bje 

Feb.  15.  1967 

AZ3 

February  15. 
1992. 

BK5 

Aug  15.  1987 

BA7 

August  IS.  1992  .. 

BI.3 

Ftb   15.  1988 

BS5 

Fabru«y  15, 
1993. 

Bim  1 

Aug   15.  1988 

BC3 

Auguat  IS.  1993... 

BN9 

Feb  15.  1969 .. — 

801 

Fatfuaiy  IS, 
1994. 

BP4 

Aug  15.  1989 

B£9 

AuguMIS.  1994... 

802 

Feb  15.  1990 

8F6 

Fetafuafy  15. 
1995. 

BRO 

Aug.  It.  1990 

BG4 

August  15.  1995... 

BS8 
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Attachment  B 


Minimum  Face  Amounts  Which  are  Multi- 
ples Of  $1,000  Required  in  Order  To 
Produce  Interest  Payments  That  Are 
Multiples  OF  $1,000 


Coufjon  (percent) 

Miniinum  lace 

tnwfQM 

5.000 

S.12S_    

SJSft 

$40.000  00 
1.600,000  00 

800.000.00 
1.600.000.00 

400,000.00 

320.000.00 

800,000.00 
1.600,000.00 

100.000.00 

1.600,000.00 

32,000.00 

1,600,000.00 

400.00000 
1.600,000.00 

800,000.00 

320.00000 

200.000.00 
1.600.000.00 

800.00000 

1.600.000.00 

80.000.00 

1.600.000.00 

800,000.00 

1,600.000  00 

25,000.00 

320,000.00 

800.000.00 
1600.000.00 

400.00000 
1.600,000.00 

160,000.00 
1,600,000.00 

200.000.00 
1.600.000X)0 

800WO.OO 
64,000.00 

400.000.00 
1.600,000  00 

800,000.00 

1,600,00000 

20,000.00 

1,600,000.00 

800,000.00 
1.600.000.00 

400.000  00 

320,000.00 

800,000.00 
1.600,000.00 

200.000  00 
1,800.00000 

160.000.00 
1,600,000.00 

400.000.00 
1.600,000.00 

800.000.00 

320.000.00 

50,000.00 

1,600.000.00 

800.000  00 

1.600.000.00 

16.000.00 

1,600.000.00 

800,000.00 
1,600.000.00 

200.000.00 

320,000.00 

800,000.00 
1,600.000.00 

400.000.00 

1.600.000.00 

16.000.00 

1.600,000.00 

100.000.00 
1.600.000.00 

800.000.00 

320.000.00 

400,000  00 
1,600,000.00 

800.000.00 

1.600,000.00 

40.000.00 

1.600.000.00 

800.000.00 

160.000.00 

$1,000.00 

41,000.00 
21  000  00 

5.375 .._ 

43  00000 

s.soo 

■iR5< 

9000  00 

S7'iA 

23  000  00 

5875....             „    _„      _ 

8000 

47,000.00 
3000  00 

filJ*               

49  000  00 

fi?«10                  _ 

1  00000 

6.375 .      „, 

51  000  00 

B«10      

13000  00 

fifipfl 

53  000  00 

6.750 

27  00000 

6.875 

11  000  00 

7.000  

TU"; ,  , 

7.000.00 
57  00000 

79m 

29  00000 

7S7« 

59  00000 

7fain     

3,000.00 
61.000.00 
31  000  00 

7.625 

77m 

7.875 .    . 

63  00000 

Bfinn 

1  000  00 

8.125...          

13000  00 

B5«in 

33  000  00 

8375              

8.500 

8.625 —     

8  750 .    __ 

67.000.00 

17,000.00 

69.000.00 

7  000  00 

8.875 .    ... .  _ 

71  000  00 

nnnn 

9.000.00 
73  00000 

01M 

ap<^ 

37  000  00 

9.375 _.... 

9.500 ...           

3,000.00 
19  000  00 

BfiPfl 

77  000  00 

9.750 

BBT^l 

39.000.00 
79  000  00 

moon 

«01?«             

1,000.00 
81  000  00 

102M 

41  000  00 

10.375.                   

10.500 „ 

83.000.00 
21  000  00 

10$?5 _ 

17000  00 

'n7so 

10.875  _ 

11.000 

11  19* 

43,000.00 
87,000.00 
11.000.00 
89  000  00 

119«» 

9000  00 

11.375 

11 ««     

91.000.00 
23  000  00 

11  «?5  

93  000  00 

11.750 _. 

47  000  00 

11.875.... _. 

19000     

19.000.00 

3,000.00 

97  000  00 

1?125 _ 

12.250.. 

19.'»7S      

49.000.00 
9900000 

i9«in            

12.625 

1^7so.  . 

12.675. 

1 3.000  „              „ 

1.000.00 
101,000.00 

51,000.00 
103,000.00 

13000  00 

1.1 1?5 

21  000  00 

13.2S0 

53  000  00 

13.375.. 

1 3.500  „.„          

107.000.00 
27  000  00 

19R9« 

109  00000 

ia7«io 

110  00000 

iaB7S  ,      

111  000  00 

i^nnn 

7,000.00 
113000  00 

14  i?5  

14.250 

14.17S 

57.000.00 
23  000  00 

i«"inn 

29000  00 

14.625 „ 

14.750.„                   .._    

11B7R    

117.000  00 

59.000.00 

11900000 

ISMO... 

3000  00 

15.125.         

11?50  

121.000.00 
61.000  00 

15J75 

123X)00.00 

Minimum  Face  Amounts  Which  are  Multi- 
ples OF  $1,000  Required  in  Order  To 
Produce  Interest  Payments  That  Are 
Multiples  of  $1 .000— Continued 


Coupon  (percent) 

Minimum  lace 

MWM 
payment 

15.500 

400.000.00 

64,00000 

800,000.00 

1.600.000.00 
25.000  00 

1.600,000  00 
160,000.00 

1.600,000  00 
400.000.00 

1,600,000.00 
800,000.00 
320,000  00 
200.000.00 

1.600.000.00 
800.000.00 

1,600.000.00 
80.000.00 

1.600,000.00 
800.000  00 

1.600.000  00 
100,000.00 
320.000  00 
800.000.00 

1.600,000.00 
400,000.00 

1,600,000  00 
32,000.00 

1,600,000.00 
200.000.00 

1,600,000.00 
800.000.00 
320,000.00 
400,000.00 

1,600.000.00 
800.000.00 

1.600X100.00 

io.ooaoo 

1.600.000.00 
800.000.00 

31  000  00 

15  625 „., 

is7<in          , 

5.000.00 
63  00000 

1SB75               

127  00000 

16  000 

iai25..          _.               .    ... 
IB9WJ 

2000  00 

129.000.00 

1300000 

16.375 

iRinn  

131,000.00 
33  000  00 

16.fi?5 

16  750     „_    

133.00000 
67  000  00 

16.875 

17.000.. 

27.000.00 
17.000  00 

17.125....„ 

17.250 

17.375 

137.000.00 

69,000.00 

139  00000 

17.500..       . 

1 7.625 

17.750 _    .     

7,000.00 

141.000.00 

71  000  00 

17.875 .,.,. 

iflnnn            

143.000.00 
9000  00 

1B19S       

29  000  00 

18.250.       _      ... 

18  375.         

73,000.00 
147  00000 

18.500 

iafi9S 

37,000.00 
149  00000 

iB7'in 

18.875 

1 9.000 , 

10  12? 

3,000.00 

151,000.00 

19,00000 

153  00000 

19.250.    „ 

77  000  00 

19.375 _            

19.500 

inwHi       

31,000  00 

39.000.00 

157  000.00 

19750 _ 

79  00000 

1 9.875 ._.       .      _.      _ 

90  000    

159.000.00 
1  00000 

20125 

9n?<!0                  

161,000.00 
81  00000 

[PR  Doc.  85-19090  Filed  fr-7-85;  2:16  pm] 
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[Department  Circular— Pul>lic  Debt  Series- 
No.  2S-85] 

Treasury  Bonds  of  2015 

Washington.  August  1, 1985. 

1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31,  United  States  Code,  invites 
tenders  for  approximately  $8,500,000,000 
of  United  States  securities,  designated 
Treasury  Bonds  of  2015  (CUSIP  No. 
912810  DS  4),  hereafter  referred  to  as 
Bonds.  The  Bonds  will  be  sold  at 
auction,  with  bidding  on  the  basis  of 
yield.  Payment  will  be  required  at  the 
price  equivalent  of  the  yield  of  each 
accepted  bid.  The  interest  rate  on  the 
Bonds  and  the  price  equivalent  of  each 
accepted  bid  will  be  determined  in  the 
manner  described  below.  Additional 
amoimts  of  the  Bonds  may  be  issued  to 
Government  accounts  and  Federal 
Resen-e  Banks  for  their  own  account  in 
exchange  for  maturing  Treasury 
securities.  Additional  amounts  of  the 
Bonds  may  also  be  issued  at  the  average 
price  to  Federal  Reserve  Banks,  as 


agents  for  foreign  and  international 
monetary  authorities. 

2.  Description  of  Securitiet 

2.1.  The  Bonds  will  be  dated  August 
15, 1985,  and  will  accrue  interest  from 
that  date,  payable  on  a  semiannual 
basis  on  February  15, 1986.  and  each 
subsequent  6  months  on  August  15  and 
February  15  through  the  date  that  the 
principal  becomes  payable.  They  will 
mature  August  15,  2015,  and  will  not  be 
subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 
be  payable  (without  additional  interest] 
on  the  next-succeeding  business  day. 

2.2.  The  Bonds  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Bonds  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Bonds  wnll  be  acceptable  to 
secure  deposits  of  Federal  public 
monies,  lliey  wiU  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  Bonds  in  registered  deHnitive  form 
will  be  issued  in  denominations  of 
$1,000.  $5,000,  $10,000,  $100,00a  and 
$1,000,000.  Bonds  in  book-entry  form 
will  be  issued  in  multiple  of  those 
amounts.  Bonds  will  not  be  issued  in 
bearer  form. 

2.5.  Denominational  exchanges  of 
registered  defmitive  Bonds,  exchanges 
of  Bonds  between  registered  definitive 
and  book-entry  forms,  and  transfers  will 
be  permitted. 

2.6.  A  book-entry  Bond  may  t>e  held  in 
its  fully  constituted  form  or  it  may  be 
divided  into  its  separate  Principal  and 
Interest  Components  and  maintained  as 
such  on  the  book -entry  records  of  the 
Federal  Reserve  Banks,  acting  as  fiscal 
agents  of  the  United  States.  The 
provisions  specifically  applicable  to  the 
separation,  maintenance,  and  transfer  of 
Principal  and  Interest  Components  are 
set  forth  in  Section  6  of  this  circular. 
Subsections  2.1.  through  2.5.  of  this 
section  are  descriptive  of  Bonds  in  their 
fully  constituted  form;  the  description  of 
the  separate  Principal  and  Interest 
Components  is  set  forth  in  Section  6  of 
this  circular. 

2.7.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities  apply  to  the  Bonds 
offered  in  this  circular.  These  general 
regulations  include  those  currently  in 
effect,  as  well  as  those  that  may  be 
issued  at  a  later  date. 
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3.  Sdle  Procedures 

3.1.  Tenders  will  bereceived  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt. 
Washington.  D.C.  20239.  prior  to  1:00 
p.m..  Eastern  Daylight  Saving  time, 
Thursday.  August  8. 1985. 
Noncompetitive  tenders  as  defined 
below  will  be  considered  timely  if 
postmarked  no  later  than  Wednesday, 
August  7. 1985.  and  received  no  later 
than  Thursday.  August  15. 1985. 

3.2.  The  par  amount  of  Bonds  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $1,000.  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  account  w  ' 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions:  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  funds: 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  Federal 
Reserve  Banks;  and  Government 
accounts.  Tenders  from  all  others  must 
be  accompanied  by  full  payment  for  the 
amount  of  Bonds  applied  for.  or  by  a 
guarantee  from  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 


3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  4. 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  V^  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
92.500.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Bonds.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Ptice  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Government 
accounts  and  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 
to  the  weighted  average  yield  of 
accepted  competitive  tenders. 

3.7.  Competitive  bidder  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submittting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Bonds  specified  in  Section  1. 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  Section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Bonds  allotted 
must  be  made  at  the  Federal  Reserve 


Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  Bonds  allotted 
to  institutional  investors  and  to  others     ■ 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  Section  3.5. 
must  be  made  or  completed  on  or  before 
Thursday.  August  15. 1985.  Payment  in 
full  must  accompany  tenders  submitted 
by  all  other  investors.  Payment  must  be 
in  cash;  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
bills,  notes,  or  bonds  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities:  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Tuesday,  August  13. 1985.  In 
addition.  Treasury  Tax  and  Loan  Note 
Option  Depositaries  may  make  payment 
for  the  Bonds  allotted  for  their  own 
accounts  and  for  accounts  of  customers 
by  credit  to  their  Treasury  Tax  and  Loan 
Note  Accounts  on  or  before  Thursday, 
August  15. 1985.  When  payment  has 
been  submitted  with  the  tender  and  the 
purchase  price  of  the  Bonds  allotted  is 
over  par.  settlement  for  the  nremium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par.  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Bonds  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Bonds 
allotted  are  not  required  to  be  assigned 
if  the  new  Bonds  are  to  be  registered  in 
the  same  names  and  forms  as  appear  in 
the  registrations  or  assignments  of  the 
securities  surrendered.  When  the  new 
Bonds  are  to  be  registered  in  names  and 
forms  different  from  those  in  the 
inscriptions  or  assignments  of  the 
securities  presented,  the  assignment 
should  be  to  "The  Secretary  of  the 
Treasury  for  (Bonds  offered  by  this 
circular)  in  the  name  of  (name  and 
taxpayer  identifying  number)".  Specific 
instructions  for  the  issuance  and 
delivery  of  the  new  Bonds,  signed  by  the 
owner  or  authorized  representative, 
must  accompany  the  securities 
presented.  Securities  tendered  in 
payment  must  be  delivered  at  the 
expense  and  risk  of  the  holder. 

5.4  Registered  definitive  Bonds  will 
not  be  issued  if  the  appropriate 
identifying  number  as  required  on  tax 
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returns  and  other  documents  submitted 
to  the  Internal  Revenue  Service  (e.g.,  an 
individual's  social  security  number  or  an 
employer  identification  number)  is  not 
furnished.  Delivery  of  the  Bonds  in 
registered  definitive  form  will  be  made 
after  the  requested  form  of  registration 
has  been  validated,  the  registered 
interest  account  has  been  established, 
and  the  Bonds  have  been  inscribed. 

6.  Separability  of  Principal  and  Interest 

6.1.  Under  the  Treasury's  STRIPS 
program  (Separate  Trading  of  Registered 
Interest  and  Principal  of  Securities),  a 
book-entry  Bond  may  be  divided  into  its 
separate  components  and  maintained  as 
such  on-the  book-entry  records  of  the 
Federal  Reserve  Banks,  acting  as  Fiscal 
Agents  of  the  United  States.  The 
components  of  a  Bond  are:  each  future 
semiannual  interest  payment  (hereafter 
referred  to  as  an  Interest  Component)-, 
and  the  principal  payment  (hereafter 
referred  to  as  the  Principal  Component). 
Each  Interest  Component  and  Principal 
Component  shall  have  its  own  CUSIP 
number  and  designation,  which  are  set 
forth  in  Attaching  A  hereto. 

6.2.  In  order  for  a  book-entry  Bond  to 
be  separated  into  the  components 
described  in  Section  6.1.,  the  par  amount 
of  the  Bond  must  be  in  an  amount 
which,  based  on  the  stated  interest  rate 
of  the  Bond,  will  produce  a  semiannual 
interest  payment  of  $1,000  or  a  multiple 
of  $1,000.  The  minimum  and  multiple  par 
amount  required  to  obtain  the  separate 
components  for  this  offering  will  be 
provided  in  the  public  announcement  of 
the  amount  and  yield  range  of  accepted 
bids  for  the  Bonds.  The  chart  in 
Attachment  B  hereto  provides  the 
minimum  and  multiple  per  amounts 
required  to  separate  a  security  into 
components  at  various  stated  interest 
rates. 

6.3.  Only  Bonds  in  book-entry  form 
may  be  separated  into  their  components. 
Such  separation  may  be  effected  at  any 
time  from  the  issue  date  until  maturity. 
A  request  to  obtain  the  separate 
components  must  be  made  to  the 
Federal  Reserve  Bank  maintaining  the 
account  for  the  book-entry  Bonds. 
Normally,  any  such  request  shall  be 
executed  by  the  Federal  Reserve  Bank 
within  3  business  days  after  it  is 
received. 

6.4.  The  Principal  Component  will  be 
payable  on  August  15.  2015. 

6.5.  Each  Interest  Component  will  be 
payable  on  its  particular  due  date 
designated  in  Attachment  A  hereto. 

6.6  In  the  event  any  payment  date  is  a 
Saturday.  Sunday,  or  other  nonbusiness 
day.  the  amount  due  will  be  payable 
(without  additional  interest)  on  the  next- 
succeeding  business  day. 


6.7  Once  a  book-entry  Bond  has  been 
separated  into  its  components,  each 
Interest  Component  and  the  Principal 
Component  may  be  maintained  and 
transferred  in  multiples  of  $1,000. 
regardless  of  the  par  amount  initially 
required  for  separation  or  the  resulting 
amount  of  each  Interest  Component. 

6.8.  Interest  Components  and  Principal 
Components  may  be  held  only  in  book- 
entry  form. 

6.9  Once  there  is  a  disposition  of  any 
amount  of  an  Interest  Component  or  of  a 
Principal  Component,  the  holder  of  the 
Bond  will  be  considered  for  tax 
purposes  to  have  stripped  the  amount  of 
principal  allocable  to  the  amount  of  the 
components  disposed  of  as  of  the  date 
such  first  dispostion  occurs.  Both  the 
retained  amount  allocable  to  the 
stripped  principal  and  the  amount 
disposed  of  are  thereafter  treated  as 
discount  obligations,  and  the  holders  of 
such  are  subject  to  periodic  income 
inclusion  and  other  provisions  of  the 
Internal  Revenue  Code  of  1954. 

6.10.  Interest  Components  and 
Principal  Components  in  multiples  of 
$1,000  will  be  acceptable  to  secure 
deposits  of  Federal  public  monies  at 
such  time  and  such  value  as  will  be 
determined  by  the  Secretary  of  the 
Treasury.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

6.11.  Unless  otherwise  provided  in  this 
offering  circular,  the  Department  of  the 
Treasury's  general  regulations  governing 
United  States  securities  apply  to  the 
Bonds  separated  into  their  components. 

7.  General  Provisions 

7.1.  As  fiscal  agents  of  the  United 
States.  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for.  to  issue  and  deliver  the 
Bonds  on  full-paid  allotments,  and  to 
maintain,  service,  and  make  payment  on 
the  Bonds. 

7.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Bonds.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

7.3.  The  Bonds  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  whether  held  in  the  fully 
constituted  form  or  as  separate  Interest 
and  Principal  Components,  and, 
therefore,  the  faith  of  the  United  States 
Government  is  pledged  to  pay,  in  legal 
tender,  principal  and  interest  on  the 
Bonds. 


7.4.  Attachments  A  and  B  are 
incorporated  as  part  of  this  offering 
circular. 
Gerald  Murphy, 

Acting  Fiscal  Assistant  Secretary. 

Attachment  A 

CUSIP  Numbers  and  Designations  for 
the  Principal  Component  and  Interest 
Components  of  Treasury  Bonds  of 
August  15.  2015.  CUSIP  No.  912810  DS  4 

The  Principal  Component  is 
designated  (Interest  Rate)  Treasury 
Principal  (TPRN)  2015  due  August  15. 
2015,  CUSIP  No.  912803  AC  7. 

Interest  Components 


CUSIP 

CUSIP 

Detignation 

No. 

Oasigmlbon 

No 

912833 

•12K33 

Treasury  Interasi 

Tfeaswy  imarMI 

(TINT)  2015  Oue 

(TINT)  2015  Due 

Feb   15.  1966 

AXB 

Feb  15.  2001  

COO 

Aug.  15.  1966.. 

AY  6 

Aug  15.  2001  ._. 

CE8 

Feb.  15.  1987 

AZ3 

F«t   15.2002 

CF5 

Aug  15.  1967 

BA7 

Aug  15.2002 

CG3 

Feb  15.  1968 

885 

Feb   15.2003—. 

CHI 

Aug  15.  1988  ._. 

8C3 

Aug.  15.2003 

CJ7 

Feb  15.  1989 

B01 

Feb  15.  2004___ 

0(4 

Aug.  15.  1969 

8E9 

Aug  15  2004 _ 

CL2 

Feb   15.  1990 

BF6 

Feb   15.  2005 

CMO 

Aug  15.  1990 

BG4 

Aug  15.2005 

CH» 

Feb.  15.  1991 

BH2 

Feb  15.  2006. „ 

CP3 

Aug.  15.  1991 

BJ8 

Aug  15.2006 _ 

C01 

Feb  15.  1992 

BK5 

Feb.  15.2007 J  CH  » 

Aug.  15.  1992 _ 

eL3 

Aug  15.2007 ^ 

CS7 

Feb.  15.  1993 

BM  1 

Feb   15.2000.. jCT5 

Aug  15,  1993 

BN9 

Aug  15.2008 

iFeb  15,2009 

Aug  15.  2009     _. 

CU2 

Feb.  15.  1994 

BP4 

CVO 

Aug.  15.  1994 

B02 

OMS 

Feb  15.  1995 j 

BRO 

Feb  15.2010 

CX6 

Aug   15.  1995 _. 

BS8 

Aug.  15  2010 

CY4 

Feb.  15.  1996 

BT6 

Fob  15.2011 

CZI 

Aug.  15.  1996 

BU3 

Au»15,  2011- 

OAS 

Feb  15.  1997 

BV1 

Feb   15,2012  j 

083 

Aug    15.  1997 

8WB 

Aug.  15.2012 

0C1 

Fob  15.  1996 

8X7 

Feb  15.  2013 

oot 

Aug.  15.  1996 

8Y5 

Aug  15.2013 

Fob  15  2014  _ 

0C7 

Feb  15.  1999 

BZ2 

OF4 

Aug  15.  1999 

CA6 

Aug  15.2014 

DG2 

Feb.  15.2000.. 

C84 

Feb^  15.2015 

OHO 

Aug  15.  2000 

CC2 

Aug.  15.2015 

JT8 

Minimum  Face  Amounts  Which  Are  Multi- 
ples OF  Sl,000  Required  in  Order  To 
Produce  Interest  Payments  That  Arc 
Multiples  OF  $1,000 


MranumtK* 

P«»nianl 

«;««              

$40,000  00 

1.600.000.00 

800.000  00 

1.600,000  00 

400.000X 

320.000.00 

800.000.00 

1.600.000  00 

100.000  00 

I.eoo.ooooo 

32.000.00 

I.eoo.ooooo 

400,00000 

i^n.ooooo 

800.00000 
320.000.00 
200,000.00 

1.600.00000 
800.000.00 

1.600.000.00 
80.00000 

1.600.000.00 

SI  OOOjOO 

^  "*                    ,  ,    . 

41  00000 

<9«in 

il17« 

43.000.00 

•ivm 

11  00000 

•;io< 

a.(X)ooo 

<;7«i    . 

■;«7« 

47  000  A) 

Ronn 

3.00000 

6.125 

fi  J«io                 

49.000.00 
1  OOOjOO 

RS7S 

51  OOOjOO 

nvm            

13.000  00 

«IP5                  

53  000  00 

6.750 

6.875 

7(X10       

27.ooaoo 

11.00000 
700000 

7  !?«                        

57.000JOO 

7'«> 

7  37«1 

saxmco 

7.500 

767S        

3.000.00 

ei.ooaoD 

32314 
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Minimum  Face  Amounts  Which  Are  Multi- 
ples Of  $1,000  Required  in  Order  To 
Produce  interest  Payments  That  Are 
Multiples  Of  Sl.OOO— Continued 


Coupon  (Percent) 


Miramum  lac* 


I     paymsm 


800.00000 
1.600.00000 

2s.ooo.m 

320.00000 

800.000.00 
1.600.00000 

400.000.00 
1.600.000.W 

160.00000 
1.600,000.00 

200.000.00 
1.600.000  00 

eoo.ooooo 

64.000.00 
400.000.00 

1.600.000  OO 
800,000.00 

1,600.000.00 
20.000.00 

1.600.000.00 
800.000  00 

1.600.000.00 
400.000.00 
320.00000 
800.000.00 

t.SOO.00000 
200.000.00 

1.600.000.00 
160.000.00 

1.600.000.00 
400.00000 

1.600.00000 

800.000.00 

320.000.00 

SO.000.00 

1.600.00000 
800.000.00 

1.600.000.00 
16.00000 

1.600.000  00 
800.000.00 

1.600.000.00 
200.00000 
320.000.00 
800.000  00 

1. 600.000.00 
400.000X 

1.600.000  00 
160.000.00 

1. 600.000.00 
100.00000 

1600.00000 
800.000.00 
320.000.00 
400.000.00 

1.600.000  00 

800.ooo.on 

1.600.000.00 

40.000  00 

1.600.000  OO 

800.000  00 
1.600.00000 

400.000.00 
64.000.00 

800.00000 
1600.000  00 

25.000.00  ! 
1.600.000.00 

160.00000 
1.600.000  00 

400.000  00 
1.600.00000 

800.000  00 

320.000.00 

200.00000 
1.600.000  00 

800.000  00 

1.600.000  00 

80.000  00 

1.600.00000 

800.000.00 
1.600.000.00 

100,00000 

320,000.00 

800.000  00 
1.600.000  00 

400.000  00 


31.000.00 
63.000  00 
1.000.00 
13.00000 
33.000.00 
67.000  00 
17.000.00 
69.000  00 
7.000.00 
71.00000 
9.000.00 
73,000.00 
37.00000 
3.000  00 
19.000.00 
77.000.00 
39.00000 
79.000.00 
1.000.0O 
81.000.00 
41.000  IX) 
83.00000 
21.000.00 
17.000  00 
43.000.00 
87.000  00 
11.000.00 
89.000  00 
9,000.00 
91.000.00 
23.000.00 
93.000.00 
47.000.00 
19.000.00 
3.000.00 
97.000  00 
49.000.00 
99.000.00 
1.000  OO 
101.000.00 
51.000.00 
103.000.00 
13.000.00 
21.000.00 
53.000.00 
107.000.00 
27.000.00 
109.000.00 
11.000  00 
111.000.00 
7.000.00 
113.000.00 
57.000.00 
23.00000 
29.000.00 
117.00000 
59.000  00 
119.000.00 
3.000.00 
121.000.00 
61.000.00 
123.000.00 
31.000  00 
5.000  00 
63.000.00 
127.000.00 
2.000  00 
129.000.00 
13.000.00 
131.000.00 
33.000  00 
133.000  00 
67.000  00 
27.000.00 
17.000.00 
137.000.00 
69.000  00 
139.00000 
7.000.00 
141.000  00 
71,000  00 
143.000.00 
9.000  00 
29.000.00 
73.000.00 
147  000  00 
37.000  00 


Minimum  Face  Amounts  Which  Are  Multi- 
ples of  $1,000  Required  in  Order  To 
Produce  Interest  Payments  That  Are 
Multiples  of  $1.000— Continued 


Coupon  (Parcanq 

Interact 

18.625 _ 

1.600.000.00 
32.000  00 

1.600.000  00 
200.000  00 

1.600.000.00 
800.000  00 
320.000  00 
400.000  00 

1.600.000  00 
800.000  00 

i.eoo.ooo.oo 

10.000  00 

1.600.000.00 

800.000.00 

149.00000 

3,000  00 

151  000  00 

18.750 _   .. 

18.875 _. 

19.000  

19  IM 

153.000  00 

19  JM 

19.175 

31  000  OO 

19  500 

39,000.00 
157.000.00 

79.000  00 

159.000  00 

1,000.00 

161.000  00 

81,000  00 

19^695 

19  750 

19  875 

Mono    

20.12S  

20.250 _ 

(FR  Doc.  19091  Filed  8-7-65;  2:16  pm) 

■NJJNaCOOE  4810-IO-M 

Internal  Revenue  Service 

(Delegation  Order  Na  156  (Rev.  6)  and 
Ctiief  Counsel  Directives  Manual  (30)330.1 ) 

Delegation  of  Authority 

agency:  Internal  Revenue  Service. 
Treasury. 

action:  Delegation  of  Authority. 

summary:  Delegation  Order  No.  156  and 
Chief  Counsel  Order  1031.3  are  revised 
to  delegate  the  authority  for  the  IRS  to 
make  disclosures  of  unearned  income 
information  from  the  IRS*  Information 
Returns  Processing  Master  File  to 
Federal.  State  and  local  agencies 
administering  certain  welfare  programs 
pursuant  to  section  6103(1  )(7)  of  the 
Internal  Revenue  Code. 
EFFECm/E  date:  August  1,  1985. 
FOR  FURTHER  INFORMATION  CONTACT 
Michael  Sincarage.  PM:S:DS:0:D,  1111 
Constitution  Ave..  NW.  Room  3617. 
Washington.  D.C.  20224,  (202)  566-3038. 
(Not  a  Toil-Free  telephone  number.) 

This  document  does  not  meet  the 
criteria  for  significant  regulations  set 
forth  in  paragraph  8  of  the  Treasury 
directive  appearing  in  the  Federal 
Register  for  Wednesday.  November  8. 
1978. 

Guerry  G.  Notta. 

Director,  Disclosure  and  Security  Division. 
Order  No.  156  (Rev.  6) 
Directives  Manual  (30)330.1 

Effective  date:  August  1, 1985. 

Authority  To  Permit  Disclosure  of  Tax 
Information  and  To  Permit  Testimony  or 
the  Production  of  Documents 

Pursuant  to  the  authority  vested  in  the 
Commissioner  of  Internal  Revenue  by 
Treasury  Department  Order  No.  156-37 
and  in  the  Chief  Counsel  by  General 


Counsel  Order  4.  and  by  Treasury 
Department  Order  No.  190  (as  revised), 
authority  to  act  in  matters  officially 
before  their  respective  functions  is 
hereby  delegated. 

The  authority  to  disclose  returns  and/ 
or  return  information  under  certain 
provisions  of  the  IR  Code,  such  as  IRC 
6103  (h)(1)  and  (k)(6)  is  not  delegated 
herein  as  the  language  of  these 
provisions  themselves  permits  officers 
and  employees  of  the  Internal  Revenue 
Service  and  the  Office  of  the  Chief 
Counsel  to  disclose  such  information. 
The  authority  to  disclose  returns  and 
return  information  under  IRC  6103(k)(4) 
is  also  not  delegated  herein  as 
Delegation  Order  114  (as  revised) 
governs  these  disclosures. 

(1)  The  Deputy  Commissioner; 
Associate  Commissioners;  Assistant 
Commissioners;  Deputy  Assistant 
Commissioners;  Division  Directors  (or 
equivalent  level  position);  Assistant 
Director.  Disclosure  and  Security 
Division;  Deputy  Chief  Counsel; 
Associates  Chief  Counsel;  Deputy 
Associates  Chief  Counsel;  Chief  Counsel 
Division  Directors;  Regional 
Commissioners;  Regional  Inspectors; 
Regional  Counsels;  Deputy  Regional 
Counsels;  District  Counsels;  District  and 
Service  Center  Directors;  Director. 
National  Computer  Centen  and  Director. 
Data  Center  are  authorized: 

(a)  To  disclose  or,  in  specific 
instances,  authorize  the  disclosure  of 
returns  or  return  information  to  such 
persons  as  the  taxpayer  may  designate 
in  a  written  request,  subject  to  the 
conditions  prescribed  in  IRC  6103(c)  and 
the  Treasury  Regulations  thereunder. 
The  authority  to  withhold  return 
information  upon  a  determination  that 
such  disclosure  would  seriously  impair 
Federal  tax  administration  is  also 
delegated.  The  authority  delegated  in 
this  paragraph  to  disclose  returns  or 
return  information  may  be  redelegated 
to  Internal  Revenue  Service  employees 
and  employees  of  the  Office  of  Chief 
Counsel  to  the  extent  necessary  within 
the  exercise  of  their  official  duties.  The 
authority  delegated  in  this  paragraph  to 
withhold  return  information  may  be 
redelegated  not  lower  than  Chiefs. 
Special  Procedures  function;  Group 
Managers  (or  their  equivalent);  Chiefs, 
Appeals  Offices;  Chiefs,  Criminal 
Investigation  Branch;  and  Disclosure 
Officers. 

(b)  To  disclose  or.  in  specific 
instances,  authorize  the  disclosure  of 
returns,  upon  the  written  request  of  an 
individual  taxpayer,  partner,  corporate 
officer,  shareholder,  administrator, 
executor,  trustee,  or  other  person  having 
a  material  interest  subject  to  the 


conditions  prescribed  in  IRC  6103(e). 
The  authority  to  disclose  or.  in  specific 
instances,  authorize  the  disclosure  of 
return  information  to  such  persons,  upon 
a  determination  that  disclosure  would 
not  seriously  impair  Federal  tax 
administration,  as  prescribed  in  IRC 
6103(e)(7),  is  also  delegated.  The 
authority  to  withhold  return  information 
upon  a  determination  that  disclosure 
would  seriously  impair  Federal  tax 
administration  is  also  delegated.  The 
authority  delegated  in  this  paragraph  to 
disclose  or  authorize  the  disclosure  of 
returns  or  return  information  may  be 
redelegated  to  Internal  Revenue  Service 
employees  and  employees  of  the  Office 
of  Chief  Counsel  to  the  extent  necessary 
within  the  exercise  of  their  official 
duties.  In  the  event  a  disclosure  of 
return  information  would  seriously 
impair  Federal  tax  administration,  the 
decision  to  withhold  such  return 
information  will  be  referred  to  officials 
not  lower  than  Chiefs,  Special 
Procedures  function;  Group  Managers 
(or  their  equivalent);  Chiefs,  Appeals 
Offices:  Chiefs,  Criminal  Investigation 
Branch;  and  Disclosure  Officers. 

(c)  To  disclose  or.  in  specific 
instances,  authorize  the  disclosure  of 
returns  or  return  information  to  officers 
and  employees  of  the  Department  of 
Justice  including  United  States 
attorneys,  in  a  matter  involving  tax 
administration,  subject  to  the  conditions 
prescribed  in  IRC  6103(h)(2),  the 
Treasury  Regulations  thereunder,  and 
(h)(3)(A).  The  authority  delegated  in  this 
paragraph  may  be  redelegated  not  lower 
than  Chiefs,  Special  Procedures 
function;  and  Group  Managers  (or  their 
equivalent  including  Disclosure 
Officers).  The  authority  delegated  in  this 
paragraph  to  Chief  Counsel  employees 
may  be  redelegated  not  lower  than 
Chiefs,  Appeals  Officers;  and  to 
atlomeys  of  the  Office  of  Chief  Counsel 
directly  involved  in  such  matters.  (See 
paragraph  (17)  below.) 

(d)  To  disclose  or,  in  specific 
instances,  authorize  the  disclosure  of 
returns  or  return  return  information  to 
officers  and  employees  of  the 
Department  of  Treasury,  as  specified  in 
IRC  6103(i)(4)(B)  or,  upon  written 
request,  to  employees  and  other  persons 
specified  in  IRC  8103(I)(4)(A)  for  use  in 
personnel  or  claimant  representative 
matters,  and  to  make  relevancy  and 
materiality  determiniations  as  provided 
in  section  6103(I)(4)(A),  subject  to  the 
conditions  prescribed  in  IRC  6103(I)(4). 
The  authority  delegated  in  this 
paragraph  may  be  redelegated  only  to 
Assistant  Division  Directors  (or 
equivalent  level  position):  Assistant 
Regional  Commissioners;  Regional 
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Director  of  Appeals;. Assistant  Regional 
Inspectors:  Regional  Chief,  Personnel 
Branch;  Assistant  District  and  Service 
Center  Directors;  Division  Chiefs; 
National  Office  Branch  Chiefs,  Internal 
Security  Division;  Staff  Assistants  to 
Regional  Counsels;  and  to  attorneys  of 
the  Office  of  Chief  Counsel  and 
inspectors  directly  involved  in  such 
matters.  (See  paragraph  13(e).) 

(e)  To  disclose  or,  in  specific 
instances,  authorize  the  disclosure  of 
returns  or  return  information  to  the 
extent  necessary  in  connection  with 
contractual  procurement  by  the  Service 
or  Office  of  the  Chief  Counsel  of 
equipment  or  other  property  or  services, 
subject  to  the  conditions  prescribed  in 
IRC  6103(n)  and  the  Treasury 
Regulations  thereunder.  The  authority 
delegated  in  this  paragraph  may  be 
redelegated  only  to  Assistant  Division 
Directors  (or  equivalent  level  position); 
Assistant  Regional  Commissioners: 
Regional  Director  of  Appeals;  Assistant 
Regional  Inspectors;  Assistant  District 
and  Service  Center  Directors;  Division 
Chiefs:  Chief  Counsel  Assistant  Division 
Directors;  Associate  Regional  Counsel; 
and  Disclosure  Officers. 

(f)  To  disclose,  or  in  specific 
instances,  authroize  the  disclosure  of 
return  information  (other  than  taxpayer 
return  information)  which  may 
constitute  evidence  of  a  violation  of  any 
Federal  criminal  law  (not  involving  tax 
administration)  or  to  disclose  return 
information  under  circumstances 
involving  a  threat  or  other  imminent 
danger  of  death  or  other  physical  injury, 
which  is  directed  against  the  President 
or  other  government  official,  to  the  U.S. 
Secret  Service,  subject  to  the  conditions 
prescribed  in  IRC  6103(1)(3).  The 
authority  delegated  in  this  paragraph  is 
also  delegated  to  Assistant  District  and 
Service  Center  Directors.  This  does  not 
limit  the  aufhority  granted  in  paragraph 
6(d)  of  this  order. 

(g)  To  determine  whether  a  disclosure 
of  standards  used  or  to  be  used  for 
selection  of  returns  for  examination,  or 
data  used  or  to  be  used  for  determining 
such  standards  will  seriously  impair 
assessment,  collection  or  enforcement 
under  the  internal  revenue  laws 
pursuant  to  IRC  6103(b)(2).«The  authority 
delegated  in  this  paragraph  may  be 
redelegated  to  Disclosure  Officers. 

(2)  The  Deputy  Commissioner 
Associate  Commissioners:  Assistant 
Commissioners:  Deputy  Assistant 
Commissioners;  Division  Directors  (or 
equivalent  level  position):  Assistant 
Director,  Disclosure  and  Security 
Division:  Regional  Commissioners: 
Regional  Inspectors:  District  and  Service 
Center  Directors:  Director,  National 


Computer  Center,  and  Director,  Data 
Center  are  authorized  to  determine 
whether  a  disclosure  of  returns  or  return 
information  in  a  Federal  or  State  judicial 
or  administrative  proceeding  pertaining 
to  tax  administration  would  identify  a 
confidential  informant  or  seriously 
impair  a  civil  or  criminal  tax 
investigation,  subject  to  the  conditions 
prescribed  in  IRC  6103(h)(4).  The 
authority  delegated  in  this  paragraph 
may  not  be  redelegated. 

(3)  The  Deputy  Commissioner 
Associate  Conmiissioner  (Policy  and 
Management):  Assistant  Commissioner 
(Support  and  Services);  Deputy 
Assistant  Commissioner  (Skipport  and 
Services);  Regional  Commissioners: 
Director,  Disclosure  and  Security 
Division;  Assistant  Director,  Disclosure 
and  Security  Division;  and  District  and 
Service  Center  Directors  are  authorized: 

(a)  To  furnish  an  affirmative  or 
negative  response  to  a  written  inquiry 
from  an  attorney  of  the  Department  of 
Justice  (including  a  United  States 
Attorney)  involved  in  a  judicial 
proceeding  pertaining  to  tax 
administration,  or  any  person  (or  his/ 
her  legal  representative)  who  is  a  party 
to  such  proceeding,  as  to  whether  a 
prospective  juror  has  or  has  not  been 
the  subject  of  any  audit  or  other  tax 
investigation  by  the  Internal  Revenue 
Service,  subject  to  the  conditions 
prescribed  in  IRC  6103(h)(5).  The 
authority  delegated  in  this  paragraph 
may  be  redelegated  only  to  Assistant 
District  and  service  Center  Directors: 
Division  Chiefs,  and  Disclosure  Officers. 

(b)  To  disclose  or.  in  specific 
instances,  authorize  the  disclosure  of: 

(i)  Accepted  offers-in-compromise  to 
members  of  the  general  public  subject 
to  the  conditions  prescribed  in  IRC 
6103(k)(l). 

(ii)  The  amount  of  an  outstanding 
obligation  secured  by  a  lien,  notice  of 
which  has  been  filed  pursuant  to  section 
6323(f),  to  any  person  who  furnishes 
satisfactory  %vritten  evidence 
establishing  a  right  in  or  intent  to  obtain 
a  right  in  property  subject  to  such  lien, 
subject  to  the  conditions  precribed  in 
IRC  6103(k)(2).  The  authority  to  disclose 
or,  in  specific  instances,  authorize  the 
disclosure  of  the  amount  of  such 
outstanding  obligation  is  also  delegated 
to  the  Associate  Commissioner 
(Operations);  Assistant  Commissioner 
(Collection);  and  Deputy  Assistant 
Commissioner  (Collection). 

(iii)  Taxpayer  identity  information 
with  respect  to  any  income  tax  return 
preparer  and  information  as  to  whether 
any  penalty  has  been  assessed  against 
such  preparer  to  officers  and  employees 
of  any  agency  chai:ged  under  State  or 
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local  law  with  the  regulation  of  such 
preparers,  upon  written  request  and 
subject  to  the  conditions  prescribed  in 
IRC  6103(k)(5); 

(iv)  Returns  or  return  information  with 
respect  to  taxes  imposed  by  IRC 
chapters  2.  21.  and  24  to  the  Social 
Security  Administration,  upon  written 
request  and  subject  to  the  conditions 
prescribed  in  IRC  6103(1)(1)(A); 

(v)  Returns  or  retiim  information  with 
respect  to  faxes  imposed  by  IRC  chapter 
22  to  the  Railroad  Retirement  Board, 
upon  written  request  and  subject  to  the 
conditions  prescribed  in  IRC 
6103(n(l)(C). 

(vi)  Returns  or  return  information  with 
respect  to  taxes  imposed  by  IRC  subtitle 
E  (relating  to  taxes  on  alcohol,  tobacco 
and  Hreanns)  to  officers  and  employees 
of  the  Bureau  of  Alcohol.  Tobacco  and 
Firearms,  upon  written  request  and 
pursuant  to  IRC  6103(o)(l). 

The  authority  delegated  in 
subparagraphs  (iv)  and  (v)  is  also 
delegated  to  the  Associate 
Commissioner  (Operations);  the 
Associate  Chief  Counsel  (Technical): 
and  the  Assistant  Commissioner 
(Examination).  The  authority  delegated 
in  this  paragraph  may  be  redelegated 
only  to  Assistant  District  and  Service 
Center  Directors;  Division  Chiefs;  and 
Disclosure  Officers,  h^  addition,  the 
authority  delegated  in  subparagraph  (i) 
may  also  be  redelegaled  only  to  Chiefs. 
Special  Procedures  function:  Special 
Procedures  function  Advisor  Reviewers; 
and  Croup  Managers  (or  their 
equivalent).  The  authority  delegated  in 
subparagraph  (ii)  may  also  be 
redelegated  only  to  Chiefs.  Special 
Procedures  function:  Special  Procedures 
function  Advisor  Reviewers;  Group 
Managers  (or  their  equivalent);  and 
Revenue  Officers.  The  authority 
delegated  in  subparagraph  (iv)  may  be 
redelegated  not  lower  than  Branch 
Chief. 

(4)  The  Deputy  Commissioner 
Regional  Commissioner.  District  and 
Service  Center  Directors  are  authorized 
to  disclose  or.  in  specific  instances, 
authorize  the  disclosure  of  returns  or 
return  information  to  designated  State 
tax  officials,  upon  written  request  by  the 
head  of  a  State  tax  agency,  for  the 
purpose  of  and  to  the  extent  necessary 
in  the  administration  of  State  tax  laws, 
pursuant  to  the  provisions  of  IRC  8103(d) 
and  subject  to  the  conditions  prescribed 
in  IRC  6103  (h)(4)  and  (p){8).  The 
authority  to  withhold  return  information 
pursuant  to  IRC  6103  (d)  and  (h)(4)  upon 
a  determination  that  such  disclosure 
would  identify  a  confidential  informant 
or  seriously  impair  any  civil  or  criminal 
tax  investigation  is  also  delegated.  The 
authority  delegated  in  this  paragraph 


does  not  extend  to  .the  entry  into 
Federal/State  Agreements  on  the 
Coordination  of  Tax  Administration. 
The  authority  delegated  in  this 
paragraph  may  be  redelegated  to  any 
supervisory  level  deemed  appropriate, 
but  such  redelegation  shall  not  extend  to 
the  authority  to  withhold  return 
information. 

(5)  The  Deputy  Commissioner; 
Regional  Commissioners;  District  and 
Service  Center  Directors;  and  Director, 
National  Computer  Center  are 
authorized  to  disclose  or,  in  specific 
instances,  authorize  the  disclosure  of 
returns  or  return  information  pursuant  to 
Federal/State  Agreements  on  the 
Coordination  of  Tax  Administration 
entered  into  between  the  head  of  any 
State  tax  agency  and  the  Commissioners 
of  Internal  Revenue,  pursuant  to  the 
provisions  of  IRC  6103(d)  and  subject  to 
the  conditions  prescribed  in  IRC  6103 
(h)(4)  and  (p)(8).  The  authority  to 
withhold  return  information  pursuant  to 
IRC  6103  (d)  and  (h)(4)  upon  a 
determination  that  such  disclosure 
would  identify  a  confidential  informant 
or  seriously  impair  any  civil  or  criminal 
tax  investigation  is  also  delegated.  The 
authority  delegated  in  this  paragraph 
may  be  redelegated  to  any  supervisory 
level  deemed  appropriate,  but  such 
redelegation  shall  not  extend  to  the 
authority  to  withhold  return  information. 

(6)  The  Deputy  Commissioner; 
Associate  Commissioner  Policy  and 
Management);  Assistant  Commissioner 
(Support  and  Services);  Deputy 
Assistant  Commissioner  (Support  and 
Services);  Director,  Disclosure  and 
Security  Division;  and  Assistant 
Director,  Disclosure  and  Security 
Division  are  authorized; 

(a)  To  disclose  or,  in  specific 
instances,  authorize  the  disclosure  of 
returns  and  return  information  to 
Congressional  committees  and  other 
persoM,  upon  written  request  and 
subject  to  the  conditions  prescribed  in 
IRC  6103(f)-  The  authority  delegated  in 
this  paragraph  is  also  delegated  to  the 
Assistant  to  the  Commissioner 
(Legislative  Liaison).  The  authority 
delegated  in  this  paragraph  may  not  be 
redelegated. 

(b)  To  disclose  or,  m  specific 
instances,  authorize  the  disclosure  of 
returns  or  return  information  to  officers 
and  employees  of  a  Federal  agency 
pursuant  to  an  ex  parte  order  by  a 
Federal  District  Court  judge  or 
magistrate  when  needed  for  use  in  the 
enforcement  of  a  Federal  criminal 
statute  (not  involving  tax 
administration),  or  to  locate  a  fugitive 
from  justice  subject  to  the  conditions 
prescribed  in  IRC  6103  (i)(l)  or  (i)(5)  and 
the  Treasury  Regulations  thereunder. 


The  authority  to  withhold  any  return  or 
return  information,  pursuant  to  IRC 
8103(i)(6).  upon  a  determination  that 
such  disclosure  would  identify  a 
confidential  informant  or  seriously 
impair  any  civil  or  criminal  tax 
investigation  is  also  delegated.  The 
authority  delegated  in  this  paragraph  is 
also  delegated  to  Regional 
Commissioners:  District  and  Service 
Center  Directors;  and  Assistant  District 
and  Service  Center  Directors.  This 
authority  may  not  be  redelegated. 

(c)  To  disclose  or,  in  specific 
instances,  authorize  the  disclosure  of 
return  information  (other  than  taxpayer 
return  information)  to  officers  and 
employees  of  a  Federal  agency  upon 
written  request  by  the  head  of  such 
agency  or  the  Inspector  General  thereof, 
or  in  the  case  of  the  Department  of 
Justice,  the  Attorney  General,  the 
Deputy  Attorney  General,  the  Associate 
Attorney  General,  any  Assistant 
Attorney  General,  the  Director  of  the 
Federal  Bureau  of  Investigation,  the 
Administrator  of  the  Drug  Enforcement 
Administration,  any  United  States 
attorney,  any  special  prosecutor 
appointed  under  section  593  of  title  28, 
United  States  Code,  or  any  attorney  in 
charge  of  a  criminal  division  organized 
crime  strike  force  established  pursuant 
to  section  510  of  title  28.  United  States 
Code,  when  needed  for  use  in  the 
enforcement  of  a  Federal  criminal 
statute  (not  involving  tax 
administration),  subject  to  the 
conditions  prescribed  in  IRC  6103(i)(2). 
The  authority  to  withhold  return 
information  (other  than  taxpayer  return 
information),  pursuant  to  IRC  6103ti)(B), 
upon  a  determination  that  such 
disclosure  would  identify  a  confidential 
informant  or  seriously  impair  any  civil 
or  criminal  tax  investigation  is  also 
delegated.  The  authority  delegated  in 
this  paragraph  is  also  delegated  to 
Regional  Commissioners:  District  and 
Service  Center  Directors;  and  Assistant 
District  and  Service  Center  Directors. 
This  authority  may  not  be  redelegated. 

(d)  To  disclose  or,  in  specific 
instances,  authorize  the  disclosure  of: 

(i)  Return  information  (other  than 
taxpayer  return  information)  which  may 
constitute  evidence  of  a  violation  of 
Federal  criminal  law  (not  involving  tax 
administration)  to  the  extent  necessary 
to  apprise  the  head  of  the  appropriate 
Federal  agency  pursuant  to  IRC 
6103(i)(3)(A): 

(ii)  Return  information  to  the  extent 
necessary  to  apprise  appropriate 
officers  or  employees  of  a  Federal  or 
State  law  enforcement  agency  of 
circumstances  involving  an  imminent 
danger  of  death  or  physical  injury  to  any 


individual  pursuant  to  IRC 
6103(i)(3)(B)(i): 

(iii)  Return  information  to  the  extent 
necessary  to  apprise  appropriate 
officers  or  employees  of  a  Federal  law 
enforcement  agency  of  circumstances 
involving  the  imminent  flight  of  an 
individual  from  Federal  prosecution 
pursuant  to  IRC  6103(i)(3)(B)(ii); 

With  respect  to  subparagraph  (i).  the 
authority  to  withhold  any  return 
information  pursuant  to  IRC  6103(i)(6) 
upon  a  determination  that  such 
disclosure  would  identify  a  confidential 
informant  or  seriously  impair  a  civil  or 
criminal  tax  investigation  is  also 
delegated. 

The  authority  delegated  in  this 
paragraph  is  also  delegated  to  Regional 
Commissioners;  District  and  Service 
Center  Directors;  and  Assistant  District 
and  Service  Center  Directors.  The 
authority  delegated  in  this  paragraph 
may  be  redelegated  only  to  the 
Assistant  Director,  Disclosure  and 
Security  Division;  and  Branch  Chiefs 
and  Section  Chiefs,  Disclosure  and 
Security  Division,  but  such  redelegation 
shall  not  extend  to  the  authority  to 
withhold  return  information  (other  than 
taxpayer  return  information).  This 
authority  is  in  addition  to  the  authority 
previously  delegated  in  paragraph  (l)(f). 

(e)  To  notify  the  Attorney  General  or 
his  delegate  of  the  head  of  a  Federal 
agency  that  certain  returns  or  return 
information  obtained  pursuant  in  IRC 
6103{i)  (1),  (2)  or  (3)(A)  shall  not  be 
admitted  into  evidence  under  IRC 
6103(i){4)(A)(i)  or  (B).  upon  a 
determination,  in  accordance  with  IRC 
6103(i)(4)(C),  that  such  admission  would 
identify  a  confidential  informant  or 
seriously  impair  a  civil  or  criminal  tax 
investigation.  The  authority  delegated  in 
this  paragraph  is  also  delegated  to 
Regional  Commissioners:  District  and 
Service  Center  Directors;  and  Assistant 
District  and  Service  Center  Directors. 
This  authority  may  not  be  redelegated. 

(f)  To  disclose  or,  in  specific 
instances,  authorize  the  disclosure  of 
returns  or  return  information  to  officers 
and  employees  of  the  General 
Accounting  Office,  upon  written  request 
by  the  Comptroller  General  of  the 
United  States  and  subject  to  the 
conditions  prescribed  in  IRC  6103(i){7). 
The  authority  to  withhold  any  return  or 
return  information,  pursuant  to  IRC 
6103(i)(6),  upon  a  determination  that 
such  disclosure  would  impair  any  civil 
or  criminal  tax  investigation  or  reveal 
the  identity  of  a  confidential  informant 
is  also  delegated.  The  authority 
delegated  in  this  paragraph  may  not  be 
redelegatfci. 

(g)  To  disclose  or,  in  specific 
instances,  authorize  the  disclosure  of: 
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(i)  The  mailing  address  of  taxpayer  to 
officers  and  employees  of  an  agency 
when  needed  in  connection  with  a 
Federal  claim  against  such  taxpayer, 
upon  written  request  to  the  conditions 
prescribed  in  IRC  6103(m)(2).  The 
authority  delegated  in  this  paragraph  is 
also  delegated  to  Regional 
Commissioners.  District  and  Service 
Center  Directors;  and  Assistant  District 
and  Service  Center  Directors.  Upon 
approval  of  a  contractual  agreement  to 
such  disclosures,  the  authority  delegated 
in  this  paragraph  is  also  delegated  to  the 
Assistant  Commissioner  (Returns  and 
Information  Processing);  Deputy 
Assistant  Commissioner  (Returns  and 
Information  Processing);  Director, 
Returns  Processing  and  Accounting 
Division;  and  Director  National 
Computer  Center.  The  authority 
delegated  in  this  paragraph  may  be 
redelegated  only  as  set  forth  below.  The 
authority  delegated  in  this  paragraph  to 
the  Director,  Disclosure  and  Security 
Division  and  the  Assistant  Director, 
Disclosure  and  Security  Division  may  be 
redelegated  only  to  the  Branch  Chiefs 
and  Section  Chiefs,  Disclosure  and 
Security  Division.  The  authority 
delegated  to  the  Regional 
Commissioners;  Director,  National 
Computer  Center;  District  and  Service 
Center  Directors;  and  Assistant  District 
and  Ser\'ice  Center  Directors  may  be 
redelegated  only  to  the  Disclosure 
Officer,  National  Computer  Center  and 
Regional  District  and  Service  Center 
Disclosure  Officers.  The  authority 
delegated  in  this  order  does  not  include 
authority  to  enter  into  a  contractual 
agreem.ent,  which  is  contained  in 
Delegation  Order  No.  100,  as  revised. 

(ii)  Whether  or  not  an  applicant  for  a 
loan  imder  an  included  Federal  loan 
program  has  a  tax  delinquent  account  to 
the  head  of  the  Federal  agency 
administering  such  program,  upon 
written  request  and  subject  to  the 
conditions  prescribed  in  IRC  6103(1)(3). 
The  authority  delegated  in  this 
paragraph  is  also  delegated  to  Regional 
Commissioners;  District  and  Service 
Center  Directors;  and  Assistant  District 
and  Service  Center  Directors.  Upon 
approval  of  a  contractual  agreement  for 
such  disclosures,  the  authority  delegated 
in  this  paragraph  is  also  delegated  to  the 
Assistant  Commissioner  (Returns  and 
Information  Processing):  Deputy 
Assistant  Commissioner  (Returns  and 
Information  Processing):  Director, 
Returns  Proceessing  and  Accounting 
Division;  and  Director,  National 
Computer  Center.  The  authority 
delegated  in  this  paragraph  may  be 
redelegated  only  as  set  forth  below.  The 
authority  delegated  in  this  paragraph  to 
the  Director,  Disclosure  and  Security 


Division  and  the  Assistant  Director, 
Disclosure  and  Security  Division  may  be 
redelegated  only  to  the  Branch  Chiefs 
and  Section  Chiefs.  Disclosure  and 
Security  Division.  The  authority 
delegated  to  the  Regional 
Commissioners,  Director,  National 
Computer  Center  District  and  Service 
Center  Directors;  and  Assistant  District 
and  Service  Center  Directors  may  be 
redelegated  only  to  the  Disclosure 
Officer,  National  Computer  Center  and 
Regional,  District  and  Service  Center 
Disclosure  Officers.  The  authority 
delegated  in  this  order  does  not  include 
authority  to  enter  into  a  contractual 
agreement,  which  is  contained  in 
Delegation  Order  No.  100.  as  revised. 

(h)  To  disclose  or,  in  specific 
instances,  authorize  the  disclosure  of  the 
mailing  address  of  taxpayers  to  officers 
and  employees  of  the  National  Institute 
for  Occupational  Safety  and  Health, 
upon  written  request  and  subject  to  the 
conditions  prescribed  in  IRC  6103(m)(3). 
Upon  approval  by  the  Director. 
Disclosure  and  Security  Division  or  his/ 
her  delegate  of  a  contractual  agreement 
for  such  disclosures,  the  authority 
delegated  in  this  paragraph  is  also 
delegated  to  the  Assistant 
Commissioner  (Computer  Services): 
Deputy  Assistant  Commissioner 
(Computer  Services);  Director,  Software 
Division;  Director,  National  Computer 
Center  and  Service  Center  Directors. 
The  authority  delegated  in  this 
paragraph  to  the  Director,  Disclosure 
and  Security  Division  and  the  Assistant 
Director,  Disclosure  and  Security 
Division,  may  be  redelegated  only  to 
Branch  Chiefs  and  Section  Chiefs. 
Dislosure  and  Security  Division.  The 
authority  delegated  to  the  Assistant 
Commissioner  (Computer  Services): 
Deputy  Assistant  Commissioner 
(Computer  Services):  Director,  Software 
Division:  Director,  National  Computer 
Center;  and  Service  Center  Directors 
may  not  be  redelegated.  The  authority 
delegated  in  this  paragraph  dbes  not 
include  authority  to  enter  into  a 
contractual  agreement,  which  is 
contained  in  Delegated  Order  No.  100. 
as  revised. 

(i)  To  disclose,  or  in  specific 
instances,  authorize  the  disclosure  of  the 
mailing  address  of  any  taxpayer  who 
has  defaulted  on  a  loan  made  from  the 
student  loan  fund  established  under  part 
B  or  E  of  title  IV  of  the  Higher  Education 
Act  of  1965  or  a  loan  made  to  a  student 
at  an  institute  of  higher  education 
pursuant  to  section  3(a)(1)  of  the 
Migration  and  Refugee  Assistance  Act 
of  1962.  to  the  Secretary  of  Education 
upon  written  request  and  subject  to  the 
conditions  prescribed  in  IRC  6103(m)(4). 
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Upon  approval  by  the  Director. 
Disclosure  and  Security  Division  or  his/ 
her  delegate  of  a  contractual  agreement 
for  such  disclosures,  the  authority 
delegated  in  this  paragraph  is  also 
delegated  to  the  following  officials: 
Assistant  Commissioner  (Computer 
Services);  Deputy  Assistant 
Commissioner  (Computer  Services]: 
Director,  Software  Division:  Director, 
National  Computer  Center  and  Service 
Center  Directors.  The  authority 
delegated  in  this  paragraph  to  the 
Director,  Disclosure  and  Security 
Division  and  the  Assistant  Director, 
Disclosure  and  Security  Division,  may 
be  redelegated  only  to  Branch  Chiefs 
and  Section  Chiefs,  Disclosure  and 
Security  Division.  The  authority 
delegated  to  the  Assistant 
Commissioner  (Computer  Services): 
Deputy  Assistant  Commissioner 
(Computer  Services);  Director.  Software 
Division:  Director,  National  Computer 
Center,  and  Service  Center  Directors 
may  not  be  redelegated.  The  authority 
delegated  in  this  paragraph  does  not 
include  authority  to  enter  into  a 
contractual  agreement,  which  is 
contained  in  Delegation  Order  No.  100. 
as  revised. 

(7)  The  Deputy  Commissioner. 
Associate  Commissioner  (Data 
Processing);  and  Assistant 
Commissioner  (Returns  and  Information 
Processing)  are  authorized: 

(a)  To  disclose  or,  in  specific 
instances,  authorize  the  disclosure  of 
returns  or  return  information  for 
statistical  use  to  officers  and  employees 
of  the  Department  of  Commerce,  Bureau 
of  Census,  upon  the  written  request  of 
the  Secretary  of  Commerce  or  to  officers 
and  employees  of  the  Department  of  the 
Treasury,  subject  to  the  conditions 
prescribed  in  IRC  6103(j){l)(A)  and  the 
Treasury  Regulations  thereunder  and 
(n(3).  The  authority  delegated  in  this 
paragraph  may  be  redelegated  only  to 
the  Director,  Statistics  of  Income 
Division. 

(b)  To  disclose  or,  in  specific 
instances,  authorize  the  disclosure  of 
return  information  for  statistical  use  to 
officers  and  employees  of  the 
Department  of  Commerce,  Bureau  of 
Economic  Analysis,  upon  the  written 
request  of  the  Secretary  of  Commerce, 
or  to  officers  and  employees  of  the 
Federal  Trade  Commission,  upon 
written  request  of  the  Chairman,  subject 
to  the  conditions  prescribed  in  IRC 
6103{j)(l)(B)  and  {j)(2)  and  the  Treasury 
Regulations  thereunder.  The  authority 
delegated  in  this  paragraph  may  be 
redelegated  only  to  the  Director. 
Statistics  of  Income  Division. 

(8)  The  Deputy  Commissioner, 
Assistant  to  the  Commissioner  (Public 


Affairs);  Director  and  Assistant 
Director,  Public  Affairs  Division: 
Regional  Commissioner:  and  District 
Directors  are  authorized  to  disclose  or. 
in  specific  instances,  authorize  the 
disclosure  of  taxpayers'  names  and  the 
city,  state  and  zip  code  of  their  mailing 
addresses  to  the  press  and  other  media 
for  purposes  of  notifying  persons 
entitled  to  undelivered  tax  refunds, 
subject  to  the  conditions  prescribed  in 
IRC  6103(m)(l).  The  authority  delegated 
in  this  paragraph  may  be  redelegated  to 
Assistant  District  Directors  and  Public 
Affairs  Officers. 

(9)  The  Deputy  Commissioner, 
Associate  Commissioner  (Policy  and 
Management);  and  Assistant 
Commissioner  (Support  and  Services) 
are  authorized: 

(a)  Upon  written  request  of  the 
President,  to  disclose,  or  in  specific 
instances,  authorize  the  disclosure  of 
return  information  (other  than  return 
information  that  is  adverse  to  the 
taxpayer)  of  an  individual  who  is  under 
consideration  for  appointment  to  a 
position  in  the  executive  or  judicial 
branch  of  the  Federal  Government  to  the 
authorized  representative  of  the 
Executive  Office  of  the  President  or  to 
the  Federal  Bureau  of  Investigation  on 
behalf  of  the  President,  subject  to  the 
conditions  prescribed  in  IRC  6103(g)(2) 
and  (g)(4).  Authority  is  also  delegated  to 
disclose  or,  in  specific  instances, 
authorize  the  disclosure  of  return 
information  with  respect  to  the 
categories  of  individuals  discussed 
above  to  the  heads  of  Federal  agencies 
upon  written  request,  or  the  Federal 
Bureau  of  Investigation  on  behalf  of  and 
upon  the  written  request  of  such  agency 
heads,  subject  to  the  conditions 
described  in  IRC  6103(g)(2)  and  (g)(4). 
Upon  receipt  of  any  request  for  return 
information  under  IRC  6103(g)(2). 
authority  to  notify  the  individuals  with 
respect  to  whom  the  request  has  been 
made  is  also  delegated.  The  authority 
delegated  in  this  paragraph  may  be 
redelegated  but  not  lower  than: 

(i)  Deputy  Assistant  Commissioner 
(Support  and  Services),  in  the  case  of 
requests  by  or  on  behalf  of  the  President 
where  the  return  information  to  be 
disclosed  is  not  adverse  to  the  taxpayer. 

(ii)  Assistant  Director,  Disclosure  and 
Security  Division,  in  the  case  of  requests 
by  or  on  behalf  of  the  heads  of  Federal 
agencies  where  the  return  information  to 
be  disclosed  is  adverse  to  the  taxpayer: 

(iii)  Branch  Chiefs,  Disclosure  and 
Security  Division,  in  the  case  of  requests 
by  or  on  behalf  of  the  heads  of  Federal 
agencies  where  the  return  information  to 
be  disclosed  is  not  adverse  to  the 
taxpayer  and 


(iv)  Section  Chiefs,  Disclosure  and 
Security  Division,  concerning  the 
notification  of  individuals  with  respect 
to  whom  a  request  has  been  made. 

(b)  To  make  the  determination  that  an 
agency,  body  or  commission  or  the 
General  Accounting  Office  has  failed  to 
or  does  not  meet  the  requirements  of 
IRC  6103(p)(4).  Subject  to  the 
administrative  review  applicable  to 
State  tax  agencies  described  in  IRC 
6103(p)(7),  authority  to  withhold  returns 
and  return  information  from  any  agency, 
body  or  commission  or  the  General 
Accoimting  Office  until  a  determination 
is  made  that  the  requirements  of  IRC 
6103(p)(4)  have  been  or  will  be  met  is 
also  delegated.  The  authority  delegated 
in  this  paragraph  may  not  be 
redelegated. 

(10)  The  Deputy  Commissioner. 
Associate  Commissioner  (Operations); 
Assistant  Commissioner  (Employee 
Plans  and  Exempt  Organizations); 
Deputy  Assistant  Commissioner 
(Employee  Plans  and  Exempt 
Organizations):  Director.  Disclosure  and 
Security  Division;  Assistant  Director, 
Disclosure  and  Security  Division; 
Regional  Commissioners;  District 
Directors  of  Key  Districts  for  Employee 
Plans  and  Exempt  Organizations 
matters:  Service  Center  Directors; 
Director,  National  Computer  Center,  and 
Director,  Data  Center  are  authorized  to 
disclose,  or  in  specific  instances, 
authorize  the  disclosure  of: 

(a)  Statements,  notifications,  reports, 
or  other  return  information  described  in 
IRC  6057(d)  to  officers  and  employees  of 
the  Social  Security  Administration  for 
the  administration  of  section  1131  of  the 
Social  Security  Act,  upon  written 
request  and  subject  to  the  conditions 
prescribed  in  IRC  6103{1)(1)(B).  The 
authority  delegated  in  this  paragraph  to 
the  Assistant  Commissioner  and  Deputy 
Assistant  Commissioner  (Employee 
Plans  and  Exempt  Organizations)  may 
be  redelegated,  but  not  lower  than 
Branch  Chiefs.  Employee  Plans 
Technical  and  Actuarial  Division.  The 
authority  delegated  in  this  paragraph  to 
the  Director  and  Assistant  Director. 
Disclosure  and  Security  Division  may 
not  be  redelegated.  The  authority 
delegated  in  this  paragraph  to  Regional 
Commissioners  may  be  redelegated  not 
lower  than  Assistant  Regional 
Commissioner.  The  authority  delegated 
in  this  paragraph  to  the  District 
Directors  of  Key  Districts  may  be 
redelegated,  but  not  below  Chiefs, 
Technical  Review  Staffs,  Employee 
Plans  and  Exempt  Organizations 
Division.  The  authority  delegated  in  this 
paragraph  to  Service  Center  Directors 
may  be  redelegated,  but  not  lower  than 


Federal  Register  /  Vol.  50.  No.  155  /  Monday.  August  12.  1985  /  Notices 


32519 


Section  Chiefs  (or  their  equivalent).  The 
authority  delegated  in  this  paragraph  to 
the  Director,  National  Computer  Center 
and  Director  Data  Center  may  be 
redelegated,  but  not  lower  than  Branch 
Chiefs  (or  their  equivalent). 

(b)  Returns  or  return  information, 
including  compensation  information.' to 
officers  and  employees  of  the 
Department  of  Labor  and  Pension 
Benefit  Guaranty  Corporation  for  the 
administration  of  Titles  I  and  IV  of  the 
Employee  Retirement  Income  Security 
Act  of  1974,  upon  written  request  and 
subject  to  the  conditions  prescribed  in 
IRC  6103(1)(2)  and  the  Treasury 
Regulations  thereunder.  The  returns  or 
return  information  which  may  be 
disclosed  under  this  paragraph  include: 

(i)  Upon  specific  written  request,  the    • 
information  specified  in  26  CFR 
301.6103(1)(2}-I(a).  2(a).  3(b)(1),  and 
3(b)(2): 

(ii)  Upon  receipt  by  the  Commissioner 
of  Internal  Revenue  of  an  annual  written 
request,  the  information  s{>ecified  in  26 
CFR  3O1.6103(l)(2}-3(a); 

(iii)  Upon  receipt  by  the 
Commissioner  of  Internal  Revenue  of  a 
general  written  request,  information 
specified  in  26  CFR  301.6103(l)(2)-3(d). 

The  authority  delegated  in  this 
paragraph  to  the  Assistant 
Commissioner  and  Depujy  Assistant 
Commissioner  (Employee  Plans,  and 
Exempt  Organizations)  may  be 
redelegated.  but  not  lower  than  Branch 
Chiefs,  Employee  Plans  Technical  and 
Actuarial  Division.  The  authority 
delegated  in  this  paragraph  to  the 
Director  and  Assistant  Director. 
Disclourse  and  Security  Division  may 
not  be  redelegated.  The  authority 
delegated  in  this  paragraph  to  Regional 
Commissioners  may  be  redelegated  not 
lower  than  Assistant  Regional 
Commissioner.  The  authority  delegated 
in  this  paragraph  to  District  Directors  of 
the  Key  Districts  may  be  redelegated. 
but  not  lower  than  Chiefs.  Technical 
Review  Staff.  Employee  Plans  and 
Exempt  Organizations  Division;  Group 
Managers,  Employee  Plans  and  Exempt 
Organizations  Division;  and  Employee 
Plans  Specialist.  The  authority  delegated 
in  this  paragraph  to  Service  Center 
Directors  may  be  redelegated.  but  not 
lower  than  Section  Chiefs  (or  their 
equivalent).  The  authority  delegated  in 
this  paragraph  to  the  Director,  National 
Computer  Center  and  Director,  Data 
Center  may  be  redelegated,  but  not 
lower  than  Branch  Chiefs  (or  their 
equivalent).  The  authority  delegated  in 
this  paragraph  is  also  delegated  to  the 
Director,  Appeals  Division:  Regional 
Director  of  Appeals;  Chief  Appeals 
Office;  and  Associate  Chief,  Appeals 
Office  and  may  not  be  redelegated. 


(11)  The  Deputy  Commissioner 
Associate  Commissioner  (Operations); 
Assistant  Commissioner  (Employee 
Plans  and  Exempt  Organizations):  and 
Deputy  Assistant  Commissioner 
(Employee  Plans  and  Exempt 
Organizations)  are  authorized  to 
disclose  or,  in  specific  instances, 
authorize  the  disclosure  of  drafts  of 
proposed  exemptions  or  of  proposed 
denials  of  exemption  requests,  denial 
letters,  and  copies  of  information 
submitted  by  taxpayers  requesting 
exemptions  to  the  proper  officers  of  the 
Department  of  Labor  for  consultation 
and  coordination  as  required  by  IRC 
4975(c)(2).  The  authority  delegated  in 
this  paragraph  may  be  redelegated  not 
lower  than  Branch  Chiefs,  Employee 
Plans  Technical  and  Actuarial  Division. 

(12)  Disclosure  of  information  to 
appropriate  Federal.  State  or  local  law 
enforcement  officials  may  be  made  by 
Internal  Revenue  Service  employees, 
and  employees  of  the  Office  of  Chief 
Counsel,  concerning  non-tax  crimes 
which  do  not  involve  return  information 
or  the  income  or  other  financial 
information  of  an  individual  or  entity,  in 
accordance  with  the  provisions  of 
Chapter  (35)00  of  the  Disclosure  of 
Official  Information  Handbook.  IRM 
1272.  In  situations  where  there  is  a 
question  as  to  whether  the  information 
to  be  disclosed  is  or  is  not  return 
information,  such  as  those  described  in 
IRM  1272.  the  Assistant  Commissioner 
(Support  and  Services);  Deputy 
Assistant  Commissioner  (Support  and 
Services);  Regional  Commissioners; 
District  and  Service  Center  Directors; 
and  Assistant  District  and  Service 
Center  Directors  are  authorized  to 
approve  or  deny  such  requests  for 
disclosure.  The  Assistant  Commissioner 
(Support  and  Services)  and  the  Deputy 
Assistant  Commissioner  (Support  and 
Services)  should  act  in  all  such  matters 
only  after  coordination  with  the 
Disclosure  Litigation  Division.  Office  of 
Chief  Counsel.  Regional  Commissioners; 
District  and  Service  Center  Directors; 
and  Assistant  District  and  Service 
Center  Directors  should  act  in  all  such 
matters  only  after  coordination  with  the 
Office  of  Regional  or  District  Counsel, 
as  appropriate.  The  authority  delegated 
in  this  paragraph  may  not  be 
redelegated. 

(13)  The  authority  vested  in  the 
Commissioner  of  Internal  Revenue  by  26 
CFR  301.9000-1  is  delegated  by  this 
Order  to  the  Deputy  Commissioner.  It  is 
also  delegated  to  the  following  offlcials 
to  the  extent  described  below.  [No 
authorization  is  needed  in  cases  referred 
to  the  Department  of  Justice  which  are 
discussed  in  paragraph  (l)(c)  where  the 


testimony  or  disclosure  is  made  on 
behalf  of  the  government.) 

(a)  Regional  Commissioners  are 
authorized  to  determine  whether  officers 
and  employees  of  the  Internal  Revenue 
Service  assigned  to  their  regions, 
including  employees  of  the  Office  of  the 
Regional  Counsel,  but  not  including 
employees  of  the  Regional  Inspector. 
will  be  permitted  to  testify  or  produce 
Service  records  because  of  a  request  or 
demand  for  the  disclosure  of  such 
records  or  information.  The  Regional 
Commissioners  should  act  in  all  such 
matters  only  after  coordination  with  the 
Office  of  Regional  Counsel.  However, 
the  personal  testimony  of  a  Regional 
Commissioner  shall  require 
authorization  in  accordance  with  (b) 
below.  The  authority  delegated  in  this 
paragraph  may  not  be  redelegated.  (See 
(d)  and  (e)  below.)  The  authority 
delegated  in  this  paragraph  shall  not 
extend  to  the  disclosure  of  Internal 
Revenue  Service  records  and 
information  in  response  to  a  subpoena 
or  request  or  other  order  of  the  tax 
Court.  (See  General  Counsel  Order  No. 
4.  44  Federal  Register  58017  (1979). 
which  provide  the  authority  for 
disclosure  of  Internal  Revenue  Service 
records  and  information  in  tax  court 
proceedings.) 

(b)  The  Assistant  Commissioner 
(Support  and  Services)  and  the  Deputy 
Assistant  Commissioner  (Support  and 
Services)  are  authorized  to  determine 
whether  Regional  Commissioners, 
officers  aAd  employees  of  the  Internal 
Revenue  Service  assigned  to  the 
Naitonal  Office,  including  employees  of 
the  Office  of  Chief  Counsel,  and 
employees  assigned  to  Regional 
Inspectors  will  be  permitted  to  testify  or 
produce  Service  records  because  of  a 
request  or  demand  for  the  disclosnre  of 
such  records  or  information.  The 
Assistant  Commissioner  (Support  and 
Services)  or  the  Deputy  Assistant 
Commissioner  (Support  and  Services) 
should  act  in  all  such  matters  only  after 
coordination  with  the  Disclosure 
Litigation  Division.  Office  of  Chief 
Counsel.  The  authority  delegated  in  this 
paragraph  may  not  be  redelegated.  (See 
(d)  and  (e)  below.)  The  authority 
delegated  in  this  paragraph  shall  not 
extend  to  the  disclosure  of  Internal 
Revenue  Service  records  and 
information  in  response  to  a  subpoena 
or  request  or  other  order  of  the  Tax 
Court.  (See  General  Counsel  Order  No. 
4,  44  Federal  Register  58017  (1979).) 

(c)  The  District  Directors  and  Service 
Center  Directors  are  authorized  to 
determine  whether  officers  and 
employees  of  the  Internal  Revenue 
Service  assigned  to  their  district  or 
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service  center  (including  regional 
appellate  employees  located  in  the 
district)  will  be  permitted  to  testify  or 
produce  Service  records  because  of  a 
request  or  demand  for  disclosure  of  such 
records  or  information.  For  purposes  of 
iiiis  paragraph,  employees  of  the  Office 
of  the  District  Counsel  come  under  the 
authority  of  the  District  Director. 
Employees  of  the  Regional  Inspector  are 
covered  under  paragraph  (b),  above.  The 
District  and  Service  Center  Directors 
should  act  in  all  such  matters  only  after 
coordination  with  the  Office  of  the 
District  Counsel.  However,  the  personal 
testimony  of  a  District  Director  or 
Service  Center  Director  shall  require 
authorization  in  accordance  with  (a) 
above.  The  authority  in  this  paragraph 
may  not  be  redelegated.  (See  (d)  and  (e) 
below.)  The  authority  delegated  in  this 
paragraph  shall  not  extend  to  the 
disclosure  of  Internal  Revenue  Service 
records  and  information  in  response  to  a 
subpoena  or  request  or  other  order  of 
the  Tax  Court.  (See  General  Counsel 
Order  No.  4,  44  Federal  Register  58017 
(1979).) 

(d)  The  authoprity  delegated-in 
paragraphs  (a),  (b)  and  (c)  shall  not 
extend  to  tetnmony  or  the  production  of 
Service  records  because  of  a  request  or 
demand  for  the  disclosure  of  such 
records  or  information: 

(i)  By  a  Congressional  Committee: 

(ii)  Involving  a  disclosure  to  the 
President  or  certain  other  persons 
pursuant  to  IRC  6103(g); 

(iii)  Involving  a  disclosure  to  the 
Comptroller  General  pursuant  to  IRC 
610O(i)(7);  or 

(iv)  Involving  a  disclosure  to  correct  a 
misstatement  of  fact  pursuant  to  IRC 
6103(k)(3). 

(e)  The  Director,  General  Legal 
Services  Division  and  Assistant 
Regional  Counsel  (GLS).  with  the 
concurrence  of  the  Director,  General 
Legal  Services  Division  are  authorized 
to  determine  whether  officers  and 
employees  of  the  Internal  Revenue 
Service,  including  employees  of  the 
Office  of  Chief  Counsel,  will  be 
permitted  to  testify  or  produce  internal 
revenue  records  or  information  because 
of  a  request  or  demand  for  the 
disclosure  of  such  records  or 
information,  if  the  request  or  demand  is 
made  in  connection  with  personnel  or 
claimant  representative  matters  under 
the  jurisdiction  of  the  General  Legal 
Services  Division  for  which  they  have 
been  delegated  authority  to  disclose 
returns  or  return  information  as 
described  in  paragraph  1(d).  The 
authority  delegated  above  in  this 
paragraph  to  the  Director.  General  Legal 
Services  Division  may  be  redelegated 
only  to  the  Assistant  Director.  General 


Legal  Services  Division  and  to  Branch 
Chiefs  and  attorneys  of  the  O^ice  of 
Chief  Counsel  directly  involved  in  such 
matters.  This  paragraph  does  not  limit 
the  authority  granted  in  (a),  (b).  or  (c) 
above. 

(f)  The  authority  delegated  to  Regional 
Commissioners  and  District  and  Service 
Center  Directors  in  paragraphs  (a)  and 
(c)  shall  not  extend  to  testimony  or  the 
production  of  Service  records  because  of 
a  request  or  demand  for  the  disclosure 
of  such  records  or  information  which 
may  require  a  disclosure  to  a  competent 
authority  under  a  tax  convention, 
whether  or  not  such  records  or 
information  were  previously  disclosed 
pursuant  to  such  convention.  The 
Associate  Commissioner  (Policy  and 
Management),  Assistant  Commissioner 
(Support  and  Services)  and  the  Deputy 
Assistant  Commissioner  (Support  and 
Services)  should  act  in  all  such  matters 
only  after  authorization  by  the 
appropriate  United  States  competent 
authority.  (See  Delegation  Order  114,  as 
revised). 

(g)  In  addition  to  paragraphs  (a),  (b), 
(c)  and  (e)  above,  authority  is  further 
delegated  to  Regional  Commissioners; 
Assistant  Regional  Commissioners 
(Resource  Management):  Regional 
Inspectors;  Regional  and  District 
Counsel;  District  and  Service  Center 
Directors;  and  Director,  Data  Center,  to 
release  or,  in  specific  instances, 
authorize  the  release  of  information 
from  the  leave  and  payroll  records  of 
employees  under  their  jurisdiction,  and 
to  the  Fiscal  Management  Officer  to 
release  or.  in  specific  instances, 
authorize  the  release  of  information 
from  the  leave  and  payroll  records  of  all 
employees  of  the  National  Office,  when 
such  information  is  requested  or 
subpoenaed  in  connection  with  private 
litigation,  upon  determination  that 
release  of  the  information  would  not  be 
detrimental  to  the  Internal  Revenue 
Service.  This  delegation  does  not 
include  authority  to  release  or  authorize 
the  release  of  information  contained  in 
official  personnel  folders,  which  is 
covered  by  IRM  0293.  When  any 
uncertainty  exists  as  to  the  availability 
of  furnishing  leave  and  pay  information 
in  a  particular  case,  the  matter  should 
be  referred  to  the  National  Office, 
Attention:  PM:PRF:F.  with  a  complete 
report  of  the  circumstances.  The 
authority  delegated  in  this  paragraph 
may  not  be  redelegated. 

The  provisions  of  this  paragraph 
(13(a)(-{g))  are  limited  to  the 
authorization  of  testimony  or  the 
production  of  documents  pursuant  to  a 
request  or  demand  as  referred  to  in 
paragraphs  (d)(1)  (i)  and  (ii)  of  26  CFR 
301.9000-1  and  does  not  extend  to  or 


affect  other  disclosure  authority 
previously  delegated  in  paragraphs  (6) 
and  (9)  of  this  order.  Furthermore,  in 
instances  where  it  is  anticipated  that  the 
testimony  or  production  of  Service 
records  by  a  Chief  Counsel  attorney  will 
involve  matters  which  may  fall  within 
the  attorney-client  privilege,  the 
determination  of  whether  to  waive  the 
privilege,  as  well  as  the  authority  to 
authorize  the  testimony  or  production 
shall  he  with  the  Assistant 
Commissioner  (Support  and  Services) 
and  Deputy  Assistant  Commissioner 
(Support  and  Services)  who  will  act  in 
these  matters  only  after  coordination 
with  the  Disclosure  Litigation  Division. 
In  instances  involving  Regional  or 
District  Counsel  attorneys  and  the 
attorney-client  privilege,  authority  shall 
lie  with  the  Regional  Commissioner  who 
will  act  in  these  matters  only  after 
coordination  with  the  Regional  Counsel. 

(14)  The  Deputy  Commissioner; 
Associate  Commissioner  (Data 
Processing);  Assistant  Commissioner 
(Computer  Services);  Deputy  Assistant 
Commissioner  (Computer  Services); 
Regional  Commissioners;  Director. 
Software  Division;  Director,  National 
Computer  Center;  and  Service  Center 
Directors  are  authorized  to  disclose  or, 
in  specific  instances,  authorize  the 
disclosure  of  individual  master  file 
information  to  the  head  of  a  Federal, 
State  or  local  child  support  enforcement 
agency  or  an  authorized  supervisory 
official  under  a  contractual  agreement 
entered  into  pursuant  to  Delegation 
Order  100,  as  revised.  Revenue 
Procedure  78-10,  and  subject  to  the 
conditions  prescribed  in  KC 
6103(l)(6)(A)(i).  Such  contractual 
agreement  should  be  entered  ino  only 
after  coordination  with  the  Director  or 
Assistant  Director,  Disclosure  and 
Security  Division.  The  authority 
delegated  in  this  paragraph  may  be 
redelegated  to  any  supervisory  level 
deemed  appropriate. 

(15)  The  Deputy  Commissioner. 
Associate  Commissioner  (Policy  and 
Management);  Assistant  Commissioner 
(Support  and  Services);  Deputy 
Assistant  Commissioner  (Support  and 
Services);  Regional  Commissioners;  and 
Service  Center  Directors  are  authorized 
to  disclose  or.  in  specific  instances, 
authorize  the  disclosure  of  return 
information  to  the  head  of  a  Federal. 
State  or  local  child  support  enforcement 
agency  or  an  authorized  supervisory 
official  under  a  contractual  agreement 
entered  into  pursuant  to  Delegation 
Order  100,  as  revised.  Revenue 
Procedure  78-10,  ans  subject  to  the 
conditions  prescribed  in  IRC 

6103(1  )(6)(A)(ii).  Such  contractual 


agreement  should  be  entered  into  only 
after  coordination  with  the  Director, 
Disclosure  and  Security  Division.  The 
authority  delegated  in  this  paragraph 
may  be  redelegated  to  any  supervisory 
level  deemed  appropriate. 

(16)  The  Deputy  Commissioner. 
Associate  Commissioner  (Policy  and 
Management);  Assistant  Commissioner 
(Support  and  Services);  Deputy 
Assistant  Commissioner  (Support  and 
Services);  Regional  Commissioners: 
Service  Center  Directors;  Director, 
National  Computer  Center,  and  Director. 
Data  Center  are  authorized  to  disclose 
or,  in  specific  instances,  authorize  the 
disclosure  of  information  returns  filed 
pursuant  to  part  HI  of  subchapter  A  of 
IRC  chapter  61  to  designated  personnel 
of  the  Social  Security  Administration  for 
the  purpose  of  carrying  out  an  effective 
return  processing  program  in 
accordance  with  section  232  of  the 
Social  Security  Act  and  pursuant  to  IRC 
6103(1)(5).  The  auUiority  delegated  in 
this  paragraph  may  not  be  redelegated. 

(17)  The  Deputy  Commissioner, 
Deputy  Chief  Counsel  and  Associate 
Chief  Counsel  (Litigation)  are  authorized 
to  disclose  or.  in  specific  instances, 
authorize  the  disclosure  of  returns  and 
return  information  to  the  designated 
officers  and  employees  of  the 
Department  of  Justice  pursuant  to  a 
written  request  from  the  Attorney 
General,  the  Deputy  Attorney  General, 
or  an  Assistant  Attorney  General  in  a 
matter  involving  tax  administration, 
subject  to  the  conditions  prescribed  in 
IRC  6103(h)(3)(B).  The  authority 
delegated  in  this  paragraph  may  not  be 
redelegated. 

(18)  The  Deputy  Commissioner 
Associate  Commissioner  (Data 
Processing);  Assistant  Commissioner 
(Computer  Services);  Assistant 
Commissioner  (Returns  and  Information 
Processing);  Director,  Disclosure  and 
Security  Division;  Assistant  Director. 
Disclosure  and  Security  Division; 
Service  Center  Directors  and  Director. 
National  Computer  Center  are 
authorized  upon  written  request  to 
disclose,  or  in  specific  instances, 
authorize  the  disclosure  of  return 
information  pursuant  to  IRC  6103(h)(6) 
with  respect  to  the  address  and  status  of 
an  individual  as  a  nonresident  alien, 
citizen  or  resident  of  the  United  States 
to  the  Social  Security  Administration  or 
the  Railroad  Retirement  Board  for 
purposes  of  carrying  out  responsibilities 
for  withholding  tax  from  social  seoirity 
benefits  under  IRC  1441. 

(19)  At  the  requet  of  the  Commissioner 
of  Internal  Revenue  and  with  the 
approval  of  the  Joint  Committee  on 
Taxation,  the  following  officials  may 
disclose  information  with  respect  to  a 
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specific  taxpayer  pursuant  to  IRC 
6103(k)(3):  Deputy  Commissioner; 
Regional  Commissioners;  District  and 
Service  Center  Directors;  Associate 
Commissioner  (Operations);  Associate 
Commissioner  (Policy  and 
Management);  Assistant  Commissioner 
(Support  and  Services);  Assistant 
Commissioner  (Examination);  Assistant 
Commissioner  (Collection);  Assistant 
Commissioner  (Criminal  Investigation): 
Assistant  Commissioner  (Employee 
Plans  and  Exempt  Organizations); 
Director.  Disclosure  and  Security 
Division;  any  individual  who  is 
specifically  designated  by  the 
Commissioner  of  Internal  Revenue.  The 
authority  delegated  in  this  paragraph 
may  not  be  redelegated. 

(20)  Associate  Commissioner  (Data 
Processing);  Assistant  Commissioner 
(Returns  and  Information  Processing); 
Director,  National  Computer  Center  and 
Director.  Disclosure  and  Security 
Division,  are  authorized  to  disclose  or. 
in  specific  instances,  to  authorize  the 
disclosure  of  return  information  from  the 
Information  Returns  Processing  Master 
File  under  a  contractual  agreement 
entered  into  pursuant  to  Delegation 
Order  No.  100,  as  revised,  and  Revenue 
Procedure  85-21,  as  revised,  to  Federal, 
State,  and  local  agencies  administering 
certain  welfare  programs,  subject  to  the 
conditions  of  IRC  6103(1)(7).  Such 
contractual  agreements  may  be  entered 
into  only  after  coordination  with  the 
Director.  Disclosure  and  Security 
Division.  The  authority  in  this  paragraph 
may  be  redelegated  to  any  supervisory 
level  deemed  appropriate,  but  only  by 
the  officials  named  above. 

(21)  Delegation  Order  No.  156  (Rev.  5) 
and  Chief  Counsel  Order  1031.3D. 
effective  March  15, 1984.  are 
superseded. 

Dated:  July  26. 1985. 

Approved; 
JeanOwans, 
Deputy  Chief  Counsel. 

Dated:  August  1. 1985. 

Approved: 
James  I.  Owens, 
Deputy  Commissioner. 
(FR  Doc.  85-19151  Filed  fr-»-85;  8:45  am] 
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VETERANS  ADMINISTRATION 

Meeting;  Veterans'  Advisory 
Conunlttee  on  Rehabilitation 

The  Veterans  Administation  gives 
notice  that  a  meeting  of  the  Veterans' 
Advisory  Committee  on  Rehabilitation, 
authorized  by  38  U.S.C.  1521.  will  be 
held  in  Room  1010  of  the  Veterans 


Administation  Central  Office.  810 
Vermont  Avenue.  NW.  Washington.  DC 
20420.  September  10  and  11. 1985.  The 
sessions  will  begin  at  9  a.m.  The 
purpose  of  the  meeting  will  be  to  review 
the  administration  of  veterans' 
rehabilitation  programs  and  provide 
recommendations  to  the  Administator. 

The  meeting  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the 
conference  room.  Because  of  the  limited 
seating  capacity,  it  will  be  necessanr  for 
those  wishing  to  attend  to  contact  Dr. 
Carole  J.  Westerman.  Executive 
Secretary.  Veterans'  Advisory 
Committee  on  Rehabilitation  (phone 
202-389-2888)  prior  to  September  4. 
1985. 

Interested  persons  may  atteiKL  appear 
before,  or  file  statemoits  with  the  ' 
Committee.  Statements,  if  in  written 
from,  may  be  filed  before  or  Mnthin  10 
days  after  meeting.  Oral  statements  will 
be  heard  at  9:45  a.m.  on  September  11. 
1985. 

Dated:  August  6. 1985. 
Rosa  Maria  Fantanez, 
Committee  Management  Officer. 
[FR  Doc  85-19095  Filed  8-8-85:  8:45  am] 
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Meeting;  Voluntary  Service  Nallonil 
Advisory  Committee 

The  Veterans  Administration  gives 
notice  that  the  annual  meeting  of  the 
Veterans  Administration  Volimtary 
Service  National  Advistny  Comoiittee. 
comprised  of  53  national  voluntary 
organizations,  will  be  held  at  the  Joha 
Ascuaga's  Nugget  Hotel.  Sparks. 
Nevada  on  October  24  through  October 
27.1985. 

Registration  of  the  conferees  and 
orientation  of  new  committee  members 
will  be  held  beginning  at  12:30  p.m.  oa 
October  24. 1985.  The  conunittee  will 
officially  convene  with  the  Opening 
Session  at  9  a.m.,  October  25, 1965  and 
will  conlcude  at  12  noon.  October  27. 
1985. 

The  purposes  of  the  meetiitg  are  to 
instruct  committee  members  and 
organization  officials  of  the  obligations 
they  have  accepted  for  volunteer 
recruitment,  communications  aiul 
program  interpretation,  and  to  seek  the 
advice  of  the  Committee  in  further 
developing  volunteer  partidpaUon  in  the 
care  and  treatment  of  veteran  patients 
throughout  the  agency's  nationwide 
medical  program. 

Dated:  August  6. 1985. 
Rosa  Maria  Fontanex. 
Committee  Management  Officer. 
[FR  Doc  85-19096  Filed  8-»-8S:  8.-45  aoii 
anjJNO  CODE  tsaiMti-M 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  date:  9:30  a.m..  Tuesday. 
August  13, 1985. 

LOCATION:  Third  Floor  Hearing  Room, 
nil— 18th  Street.  NW..  Washingtoti. 
DC. 

STATUS:  Closed  to  the  Public. 

MATTERS  TO  BE  CONSIDERED: 

Commission  Procedures 

The  Commission  and  staff  will 
consider  internal  procedures  relating  to 
Commission  decisionmaking. 

FOR  A  RECORDED  MESSAGE  CONTAINING 
THE  LATEST  AGENDA  INFORMATION,  CALL: 

301-492-5709. 

CONTACT  PERSON  FOR  ADDITIONAL 

INFORMATION:  Sheldon  D.  Butts.  Office 
of  the  Secretary.  5401  Westbard  Ave.. 
Bethesda,  MD  20207  301-492-6800. 

Dated:  August  7. 1985. 
Sheldon  D.  Butts. 
Deputy  Secretary. 

|FR  Doc.  85-19123  Filed  8-7-85:  4:32  pm| 
nUJNC  COOC  S3$S-01-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  9:30  a.m..  Wednesday. 
August  14. 1985. 

location:  Room  456.  5401  Westbard 
Avenue.  Bethesda.  MD. 

STATUS:  Open  to  the  Public. 

MATTERS  TO  BE  CONSIDERED: 

1.  FY  87  Budget 

The  staff  will  brief  the  Commission  on 
the  Fiscal  Year  1987  Budget. 


FOR  A  RECORDED  MESSAGE  CONTAINING 
THE  LATEST  AGENDA  INFORMATION  CALU 

301-492-5709. 

CONTACT  PERSON  FOR  ADDITIONAL 

information:  Sheldon  D.  Butts.  Office 
of  the  Secretary.  5401  Westbard  Ave.. 
Bethesda.  MD.  20207  301^92-6800. 

Dated:  August  7. 1985. 
Sheldon  D.  Butts, 

Deputy  Secretary. 

|FR  Doc.  85-19124  Filed  8-7-85;  4:32  pmj 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  4:30  p.m.  on  Tuesday.  August  6, 1985, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session,  by  telephone  conference 
call,  to:  (1)  Receive  bids  for  the  purchase 
of  certain  assets  of  and  the  assumption 
of  the  liability  to  pay  deposits  made  in 
Mineola  State  Bank.  Mineola,  Iowa, 
which  was  closed  by  the  Superintendent 
of  Banking  for  the  State  of  Iowa  on 
Tuesday,  August  6, 1985;  (2)  accept  the 
bid  for  the  transaction  submitted  by 
Glenwood  State  Bank,  Glenwood.  Iowa, 
a  State  member  bank;  and  (3)  provide 
such  financial  assistance,  pursuant  to 
section  13(c)(2)  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1823(c)(2)),  as 
was  necessary  to  facilitate  the  purchase 
and  assumption  transaction. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Chairman 
William  M.  Isaac,  seconded  by  Mr. 
Michael  A.  Mancusi,  acting  in  the  place 
and  stead  of  Director  H.  )oe  Selby 
(Acting  Comptroller  of  the  Currency), 
that  Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  pursuant 
to  subsections  (c)(8).  (c)(9)(A)(ii).  and 
(c)(9)(B)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(8). 
(c)(9)(A)(ii).  and  (c)(9)(B)). 

Dated:  August  6. 1985. 


Federal  Deposit  Insurance  Corporation. 

Margarat  M.  Olsen, 

Deputy  Executive  Secretary. 

|FR  Doc.  85-19185  Filed  8-8-85;  12:29  pmj 
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FEDERAL  ENERGY  REGULATORY 
COMMISSION 

August  7. 1985 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub.  L. 
94-409),  5  U.S.C.  552B: 

TIME  AND  DATE:  10:00  a.m.,  August  14, 
1985. 

place:  825  North  Capitol  Street,  NE.. 
Room  9306,  Washington,  DC  20426. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agcndd. 

•Note. — Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE 

information:  Kenneth  F.  Plumb, 
Secretary,  Telephone  (202)  357-8400. 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  division  of  public 
information. 

Consent  Power  Agenda,  818th  Meeting — 
August  14, 1985,  Regular  Meeting  (10:00  a.m.] 

CAP-1. 

Project  No.  6902-002,  the  city  of  New 
Martinsville,  West  Virginia 
CAP-2. 

Project  No.  2984-005.  S.D.  Warren 
CAP-3. 

Project  No.  9134-001.  D&D  Stauffer,  Inc. 
CAP-4. 
Project  Nos.  2761-001,  002  and  003.  El 
Dorado  Irrigation  District  and  El  Dorado 
County  Water  Agency 
Project  No.  184-000.  Pacific  Gas  and 
Electric  Company 
CAP-5. 

Project  No.  3195-005,  Joseph  M.  Keating 
CAP-6. 
Project  No.  4796-010,  Niagara  Mohawk 
Power  Corporation 
CAP-7. 
Project  No.  8713-001,  Kittitas  Reclamation 
District 
CAP^. 
Docket  No.  EU78-24-031  {Phase  II). 
Municipal  Electric  Utilities  Association 
of  New  York  State  v.  Power  Authority  of 
the  State  of  New  York 
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Docket  No.  EL7ft-37-004  (Phase  II).  villdge 
of  Ilion.  New  York  v.  Power  Authority  of 
the  State  of  New  York 
CAP-9. 

Project  No.  3623-001.  the  Borough  of  Seven 
Springs,  Pennsylvania 
CAP-10. 
Project  No.  2251-000.  New  England  Fish 
Company 
CAP-ll. 
Project  No.  3206-004.  city  of  New 
Martinsville.  West  Virginia 
CAP-12. 
Project  No.  3757-001.  city  of  Bountiful.  Utah 
Project  No.  5983-001,  Morgan  City 
Corporation.  Utah 
CAP-13. 
Docket  No.  ER85-477-001.  Southwestern 
Public  Service  Company 
CAP-14. 
Docket  No.  ER85-582-000.  Gulf  States 
Utilities  Company 
CAP-15. 
Docket  No.  ER85-603-000.  South  Carolina 
Generating  Company.  Inc. 
CAP-16. 
Docket  No.  ER85^61-002.  Kansas  Gas  and 
Electric  Company 
CAP-17. 

Docket  Nos.  ER85-468-000,  ER85-424-003 
and  ER85-425-001,  Southwestern  Electric 
Power  Company 
CAP-18. 
Docket  Nos.  ER82-616-016  and  025 
(remand).  Middle  South  Energy,  Inc. 
CAP-19. 
Docket  No.  EL82-3-003,  city  of  Oakland. 
California  v.  Pacific  Gas  and  Electric 
Company 
CAP-20. 
Docket  Nos.  ER85-424-002  and  ER85-425- 
002.  Southwestern  Electric  Power 
Company 
CAP-21. 
Docket  No.  EL85-1 1-003.  Southern 
California  Edison  Company 
CAP-22. 

(A)  Docket  No.  RE84-1-001,  Central  Illinois 
Public  Service  Company 

(B)  Docket  No.  RE84-3-001.  Alabama 
Power  Company 

CAP-23. 
Docket  No.  IR-000-1231.  town  of  Smyrna. 

Delaware 
Docket  No.  IR-000-1238.  town  of  Clayton. 

Delaware 
Docket  No.  IR-000-1242,  town  of 

Middletown,  Delaware 
Docket  No.  IR-000-1329.  city  of  New 
Castle,  Delaware 
CAP-24. 
Docket  Nos.  ER85-81-000  and  ER8&-251- 
000.  West  Texas  Utilities  Company 
CAP-25. 

Docket  Nos.  ER84-587-O00.  ER84-588-000. 
ER84-58»-000  and  ER84-590-000.  Indiana 
&  Michigan  Electric  Company 
CAP-26. 
Docket  No.  ER85-264-000.  Duquesne  Light 
Company 
CAP-27. 
Docket  No.  ER84-69(M)00.  Northern  States 
Power  Company  (Minnesota).  Northern 
States  Power  Company  (Wisconsin)  and 
Lake  Superior  District  Power  Company 
CAP-28. 


Docket  Nos.  ER82-462-O00,  ER82-734-O00. 
ER83-1 27-000.  ER83-573-000.  ER84-42- 
000.  ER84-347-000.  ER84-492-000.  ER84- 
696-000,  ER82-539-000.  ER82-810-000, 
ER83-540-000.  ER83-748-000.  ER84-163- 
000,  ER84-403-000,  ER84-618-000,  and 
ER85-187-000,  Portland  General  Electric 
Company 

Consent  Miscellaneous  Agenda 
CAM-1. 
Docket  Nos.  RM84-15-001,  002,  003  and 
004,  generic  determination  of  rate  of 
return  on  common  equity  for  public 
utilities 
CAM-2. 
Docket  Nos.  RM81-19-024  and  RM81-29- 
019.  interstate  pipeline  blanket 
certificates  for  routine  transactions  and 
sales  and  transportation  by  interstate 
pipelines  and  distributors 
CAM-3. 

Docket  No.  RM83-53-001.  obligations  of 
sellers  and  purchasers  of  first-sale 
natural  gas  for  refunds  owed  for 
collections  in  excess  of  maximum  lawful 
prices  under  the  Natural  Gas  Policy  Act 
of  1978 
CAM-4. 
Docket  No.  RM85-2-001,  rules  of  practice 
and  procedure:  Commission  review  of 
remedial  orders 
CAM-5. 
Docket  No.  RM85-11-000.  revision  of  FERC 
Form  No.  73.  oil  pipeline  data  for 
depreciation  analysis 
CAM-6. 
Docket  No.  RM79-76-088  (Texas-15 
amendment),  high-cost  gas  produced 
from  tight  formations 
CAM-7. 
Docket  No.  RM79-76-182  (Texas-8 
amendment),  high-cost  gas  produced 
from  tight  formations 
CAM-8. 
Docket  No.  RM79-76-241  (Kentucky-4). 
high-cost  gas  produced  from  tight 
formations 
CAM-9. 
Docket  No.  GP84-54-001.  Hawthorne  Oil 
and  Gas  Corporation,  et  al. 
CAM-10. 
Docket  No.  GP84-20-001,  city  of 
Farmington  v.  Amoco  Gas  Company  and 
Amoco  Production  Company 
CAM-11. 
Docket  No.  GP84-29-000,  State  of 
Oklahoma,  Oklahoma  Corporation 
Commission.  Golden  Oil  Company.  Old 
Kerr  #1  Well.  FERC  J.D.  No.  8306607 
CAM-12. 
Docket  No.  GP85-22-000.  State  of 
Colorado,  section  107  NGPA 
determinations,  Amoco  Production 
Company,  State  of  Colorado  "Z"  No.  1 
Well.  CO  Docket  No.  84-16.  FERC  JD  No. 
84-38919 
CAM-13. 

Omitted 
CAM-14. 
Docket  No.  GP84-41-000,  B.J.  Gierhart.  Inc. 
v.  Valero  Transmission  Company 
CAM-15. 
Docket  No.  GP84-23-011.  Strowers  Oil  A 
Gas  Company,  et  al. 
CAM-16. 


Docket  No.  GP83-1 5-000.  Pressure 
Transport.  Inc. 
CAM-1 7. 
Docket  No.  RA83-1 2-000.  Winston  Rcfininj! 
Company 
CAM-18. 
Docket  No.  RA82-21-000.  Powerine  Oil 
Company 
CAM-19. 
Docket  No.  RO82-89-000.  Stanco 
Petroleum.  Inc. 
CAM-20. 
Docket  No.  RO84-12-000.  County  Fuel 
Company.  Inc. 
CAM-21. 
Docket  No.  RO83-17-000.  Ramco  Oil 
Company.  Inc. 
CAM-22. 
Docket  No.  RO85-11-000,  Hudson  Oil 
Company,  Inc.  and  Hudson  Refining 
Company.  Ina 
CAM-23. 
Docket  No.  RA85-4-000.  Young  Refining 
Corporation 
CAM-24. 

Docket  No.  RO83-10-000.  Davis  h  Forbes 
CAM-25. 
Docket  No.  FA84-23-000.  Northern  Border 
Pipeline  Company 

Consent  Gas  Agenda 
CAG-1. 
Docket  Nos.  OR79-l-02a  027,  028.  029  and, 
030,  Williams  Pipe  Line  Company 
CAG-2. 
Docket  Nos.  ST85-387-001.  ST85-S21-0(n. 
ST85-562-001.  ST85-614-001  and  ST85- 
616-001.  Panhandle  Eastern  Pipe  Line 
Company 
CAG-3. 
Docket  No.  TA85-2-8-003.  Tennessee  Gas 
Pipeline  Company,  a  division  of  Tenneco 
Inc. 
CA&-4. 
Docket  No.  TA85-2-11-002.  United  Cat 
Pipe  Line  Company 
CAG-5. 
Docket  Nos.  RP8S-149-001.  002  and  003. 
East  Tennessee  Natural  Gas  Company 
CAG-6. 
Docket  No.  RP85-150-001.  Natural  Ca* 
Pipeline  Company  of  America 
CAG-7. 
Docket  Nos.  RP85-155-001  and  RP84-tl- 
005.  Columbia  Gas  Transmission 
Corporation 
CAG-a 
Docket  No.  RP85-157-001.  United  Gas  Pipe 
Line  Company 
CAG-9. 
Docket  No.  RP83-113-017.  Pacific  Gas 
Transmission  Company,  Pacific 
Interstate  Transmission  Company. 
Pacific  Offshore  Production  Company. 
Pacific  Interstate  Offshore  Company  and 
El  Paso  Natural  Gas  Company 
Docket  No.  RP81-13O-023  (not 
consolidated).  Transwestem  Pipeline 
Company 
CAG-10. 
Docket  No.  RP8&-165-001.  Distrigas  of 
Massachusetts  Corporation 
CAG-11. 


32524 Federal  Regigter  /  Vol.  50.  No.  155  /  Monday.  August  12. 1985  /  Sunshine  Aci  Meeting* 


Docket  Nos.  RPei-130-024,  02S,  028.  RPB3- 
25-014  and  015.  Transwe»«em  Pipeline 
Company 
CAG-12. 
Docket  No.  RP85-63-001.  Northwest 
Pipeline  Corporation  v.  Cascade  Natural 
Caa  Corporation 
Docket  No.  RP85-103-001.  Cascade  Natural 
Gas  Corporation  v.  Northwest  Pipeline 
Corporation 
CAG-13. 

Omitted 
CAG-14. 

Docket  No.  RP85-141-001.  Texas  Gas 
Transmission  Corporation 
CAG-15. 
Docket  Nos.  RP80-55-Oia  RP80-n8-012, 
RP81-73-0O4  and  RP82-32-005.  Sea  Robin 
Pipeline  Company 
CAG-18. 
Docket  No.  TA85-1-28-005,  Natural  Gas 
Pipeline  Company  of  America 
CAG-17. 

Docket  No.  TAa5-l-53-005.  KN  Energy.  Inc. 
CAG-18. 
Docket  No.  rA85-2-^2-002.  Transwestem 
Pipeline  Company 
CAG-19. 
Docket  Nos.  TA85-3-S9-000  and  001. 
Northern  Natural  Gas  Company,  division 
of  Intemorth.  Inc. 
CAC-20. 
Docket  No.  TA85-3-37-000.  Northwest 
Pipeline  Corporation 
CAG-21. 

Docket  No.  RP85-168-000.  Transwestem 
Pipeline  Company 
CAG-22. 

Docket  No.  TA85-1-13-002  (PGA85-la). 
Gas  Gathering  Corporation 
CAG-23. 

Docket  No.  TA85-2-8-002.  South  Georgia 
Natural  Gas  Company 
CAG-24. 
Docket  No.  TA85-2^2-003.  Transwestem 
Pipeline  Company 
CAG-25. 
Docket  Nos.  TA82-1-33-0O3.  TA82-2-33- 
•     018.  TA83-1-33-010,  TA83-2-33-002  and 
TAe5-l-33-001  (unpaid  accruals).  E) 
Paso  Natural  Gas  Company 
CAG-26. 

Docket  No.  RP85-142-000.  Louisiana- 
Nevada  Transit  Company 
CAG-27. 
Docket  No.  RP85-34-00a  Paofic  Offshore 
Pipeline  Company 
CAG-2B. 

Docket  No.  RP81-47-003.  Northwest 
Pipeline  Corporation 
CAG-29. 
Docket  No  RP85-6O-O02.  Overthrust 
Pipeline  Company 
CAG-30. 

(A)  Docket  Nos.  RP85-58-000.  RP85-129- 
000  and  RP85-130-00a  El  Paso  Natural 
Gas  Company 

(B)  Docket  No.  TA85-3-33-003v  El  Paso 
Natural  Company 

CAG-31. 

Docket  No.  OR81-6-000.  Interstate  Energy 
Company 
CAG-32. 
Docket  No.  ST81-19+-002.  Northwest 
Alabama  Gas  District 
C:AG-33. 


Docket  No.  ST85-957-000.  Mississippi  Fuel 
Company 
CAG-34. 
Docket  Nos.  ST85-543-000  and  ST85-269- 
000,  Sunflower  Electric  Cooperative.  Inc. 
CAG-35. 
Docket  Nos.  ST85-847-«»,  001.  002,  ST84- 
703-000,  001,  002,  ST82-397-000,  001,  002. 
003,  ST82-287-000,  001.  002.  003,  004, 
ST80-298-000.  002,  003,  004  and  005, 
Mississippi  Fuel  Company 
CAG-3a 
Docket  No.  CI85-284-001,  Pioneer 
Production  Corporation 
CAG-37. 
Docket  No.  CI64-26-013  (force  majeure). 
Gulf  Oil  Corporation 
CAG-3a 
Docket  Nos.  RI83-7-000,  001,  002  and  003, 
Ashland  Oil  Inc.,  Ashland  Exploration. 
Inc.,  Tenneco  Oil  Company,  Mesa 
Petroleum  Company  and  Tema  Oil 
Company 
CAG-39. 

Docket  Nos.  RI74-188-0.'W  and  RI75-21-053, 
Independent  Oil  &  Gas  Association  of 
West  Virginia 
CAG-40. 
Docket  Nos.  RI74-188-059  and  RI75-21-054. 
Independent  Oil  &  Gas  Association  of 
West  Virginia 
CAG-41. 
Docket  Nos.  RI74-188-060  and  RI74-21-055, 
Independent  Oil  &  Gas  Association  of 
West  Virginia 
CAG-42. 
Docket  Nos.  RP71-29-03a  031,  032,  033.  034, 
035,  036  and  RP71-120-000  (phase  III), 
United  Gas  Pipe  Line  Company 
CAG-43. 
Docket  Nos.  CP84-654-0Q2  and  003. 

Algonquin  Gas  Transmission  Company 
Docket  No.  CP84-479-002,  Texas  Eastern 
Transmission  Corporation 
CAG-^M.  Omitted 
CAG-45. 

Docket  No.  CP82-355-006.  Natural  Gas 
Pipeline  Company  of  America 
CAG-46. 

Docket  No.  CP75-104-048.  High  Island 
Offshore  System 
CAG-47. 

Docket  Nos.  CI85-94-001.  CI85-95-001  and 
002.  Tenngasco  Exchange  Corporation. 
Tenngasco  Corporation,  Tenneco  Oil 
Company,  Houston  Oil  &  Minerals 
Corporation.  Tenneco  Exploration.  Ltd., 
Tenneco  Exploration  U.  Ltd.  and  Tenneco 
West,  Inc. 
CAG-48. 

Docket  No.  CI84-374-001.  TXP  Operating 
Company 
CAG-49. 

Docket  No.  CI84-332-013.  Oties  Service  Oil 
ft  Ca*  Corporation,  Cities  Offshore 
Production  Companies  and  Oxy 
Petroleum.  Inc. 
CAG-50. 
Docket  No.  CP85-550-000,  Northwest 
Central  Pipeline  Corporation 
CAG-51. 
Docket  No.  CP85-319-000,  Seagull 
Interstate  Corporation 
CAG-52. 

Docket  No.  CP85-^90-000,  International 
Paper  Company 


CAG-53. 
Docket  No.  C:P85-278-00a  Southern 

Natural  Gas  Company 
Docket  No.  CP8&-331-00a  SNG  Intrastate 
Pipeline,  Inc. 
CAG-54. 
Docket  No.  CP85-477-000,  Natural  Gma 
Pipeline  Company  of  America 
CAG-55. 
Docket  No.  CP8&-28-00a  Tennessee  Gaa 
Pipeline  Company,  a  division  of  Tenneco 
Inc. 
CAG-56. 
Docket  No.  CP85-46-001.  Southern  Natural 
Gas  Company 
CAG-57. 
Docket  No.  CP85-206-000,  Trankline  Gas 
Company 
CAG-58. 
Docket  No.  CP85-386-000,  Northwest 
Central  Pipeline  Corporation 
CAG-59. 

Docket  No.  CP85-244-008  (Teemark  SMP). 
Texas  Eastern  Transmission  Corporation 
and  producer-suppliers  of  Texas  Eastern 
Transmission  Corporation 

I.  Licensed  Project  Matters 
P-1. 

Project  No.  4919-003,  city  of  Gillette, 

Wyoming 
Project  No.  3749-000,  Mitchell  Energy 

Company 
Project  No.  4210-000,  STS  Energenica.  Ltd 
P-2. 

Project  No.  8187-003,  Synergica.  Inc. 
P-3. 

Project  No.  4889-000,  Dennis  V.  McGrew 
P-*. 
Project  Na  EL85-ia-001,  Georgia  Power 
Company 
P-5. 
Project  Na  EL85-41-000.  proposed 
procedure  for  implementing  a  review  of 
power  projects  land  withdrawals  and 
vacating  non-essential  withdrawals 

II.  Electric  Rate  Matters 

ER-1. 
Docket  No.  QF84-147-000,  Alcon  (Puerto 
Rico)  Inc. 
ER-2. 
Docket  No.  EL8&-15-001,  Public  Service 
Company  of  New  Hampshire 

Miscellaneious  Agenda 
.M-1. 

Omitted 
M-2. 

Reserved 
M-3. 

Reserved 
M^. 
Docket  No.  RM83-31-00a  emergency 
natural  gas  sale,  transportation  and 
exchange  transactions 
M-5. 

Docket  No.  GP80-24-004,  Transcontinental 

Gas  Pipe  Line  Corporation 
Docket  No.  CP80-11-000.  Cohjmbia  Gas 

Transmission  Corporation 
Docket  No.  GP8O-15-00O.  Michigan 

Wisconsin  Pipe  Line  Company 
Docket  No.  GP80-23-000,  Texas  Gas 
Transmission  Corporation 
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Docket  No.  GP80-16-000,  Mid-Louisiana 

Gas  Company 
Docket  No.  GP80-17-000.  Mississippi  River 

Transmission  Corporation 
Docket  No.  GP80-5-000,  Natural  Gas 

Pipeline  Company  of  America 
Docket  No.  GP8(>-19-000.  Panhandle 

Eastern  Pipe  Line  Company 
Docket  No.  GP8O-33-000,  South  Texas 

Natural  Gas  Company 
Docket  No.  GP8O-20-000,  Tennessee  Gas 

Pipeline  Company,  a  division  of  Tenneco 

Inc. 
Docket  No.  GP8O-22-000.  Texas  Gas 

Pipeline  Corporation 
Docket  No.  GP80-25-000,  Transwestem 

Pipeline  Company 
Docket  No.  GP80-26-000,  Trunkline  Gas 

Company 
Docket  No.  GP8O-41-O00,  United  Gas 

Pipeline  Company 
Docket  No.  GP80-42-000,  Sea  Robin 

Pipeline  Company 
Docket  No.  GP80-36-000.  Northwest 

Pipeline  Company 
Docket  No.  GP80-32-000.  Montana-Dakota 

Utilities  Company 
Docket  No.  GP80-21-000,  Texas  Eastern 

Transmission  Corporation 
Docket  No.  GP80-6-000,  Arkansas 

Louisiana  Gas  Company,  a  division  of 

Arkla,  Inc. 
Docket  No.  GP80-28-000,  Cimarron 

Transmission.  Company 
Docket  No.  GP8O-31-000,  Cities  Service 

Gas  Company 
Docket  No.  GP80-a-000,  Colorado 

Interstate  Gas  Company 
Docket  No.  GP80-45-000,  Eastern  Shore 

Natural  Gas  Company 
Docket  No.  GP8O-4O-000.  El  Paso  Natural 

Gas  Company 
Docket  No.  GP80-29-000,  Florida  Gas 

Transmission  Company 
Docket  No.  GP8O-13-O00,  Kansas-Nebraska 

Natural  Gas  Company 
Docket  No.  GP8O-30-000,  Mountain  Fuel 

Supply  Company 

I.  Pipeline  Rate  Matters 
RP-1. 

Omitted 
RP-2. 

Omitted 
RP-3. 
Docket  No.  TA83-3O-000.  Trunkline  Gas 
Company 
RP-4. 
Docket  No.  RP83-8&-O00.  Public  Service 
Company  of  Colorado,  Western  Slope 
Gas  Company  and  Cheyenne  Light.  Fuel 
and  Power  Company  v.  Colorado 
Interstate  Gas  Company 

II.  Producer  Matters 

CI-1. 

Docket  Nos.  CI84-381-000,  CI84-382-000 
and  CI84-383-000.  Man-Gas 
Transmission  Company 


III.  Pipeline  Certificate  Matters 
CP-1. 
Docket  No.  CP85-4O2-0O0,  Mississippi 
River  Transmission  Company 
CP-2. 
Docket  No.  CP85-392-000,  Southern 
Natural  Gas  Company 
CP-3. 
Docket  No.  CP84-729-000.  Northern 
Natural  Gas  Company,  Division  of 
Intemorth,  Inc. 
CP-». 
Docket  Nos.  CP84-441-000,  001  and  002, 
Tennessee  Gas  Pipeline  Company,  a 
division  of  Tenneco  Ina 
CP-5. 
{A)  Docket  Nos.  CP84-429-000  and  001. 
.   Texas  Eastern  Transmission  Corporation 
Docket  Nos.  CP84-654-000  and  001. 
Algonquin  Gas  Transmission 
Corporation 

(B)  Docket  No.  CP85-161-000.  National  Fuel 
Gas  Supply  Corporation 

Docket  No.  CP84-429-000,  et  al..  Texas 

Eastern  Transmission  Corporation 
Docket  No.  CP84-441-000.  et  aL,  Tennessee 

Gas  Pipeline  Company,  a  division  of 

Tenneco  Inc. 
Docket  Nos.  CP85-264-O00  and  CP85-294- 

000,  Transcontinental  Gas  Pipe  Line 

Corporation 

(C)  Docket  Nos.  CP85-190-000,  CP85-O00 
and  CP85-294-000,  Transcontinental  Gas 
Pipe  Line  Corporation 

Kenneth  F.  Plumb. 

Secretary. 

(PR.  Doc.  85-19122  Filed  8-7-85;  4:25  p.m.] 

SILUNO  CODE  6717-01-M 


FEDERAL  RESERVE  SYSTEM 

TIME  AND  date:  10:00  a.m..  Friday. 

August  16. 1985. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets. 

NW..  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDEREC: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 

information:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207.  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 


Dated:  August  B,  1985. 
Barbara  R.  Lotvrey. 
Associate  Secretary  of  the  Board. 
(FR  Doc.  65-19238  Filed  8-6-85.  3:51  pm) 

MLLNta  CODE  mO-OI-M 


NATIONAL  LABOR  RELATIONS  BOARD 
"FEDERAL  REGISTER"  CITATION  Of 
PREVIOUS  ANNOUNCEMENT:  July  25. 1985. 
50  FR  30331. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  THE  MEETING:  August  8. 1965. 10:00 

a.m. 

CHANGE  IN  THE  MEETING:  Portion  open  to 
the  public  on  Case  handling  procedures 
was  cancelled. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  John  C.  Truesdale. 
Executive  Secretary.  Washington.  DC 
20570.  Telephone:  (202)  254-9430. 

Dated,  Washingtoa  DC.  August  7. 1985. 
By  direction  of  the  Board. 
John  C  Tniesdale, 

Executive  Secretary.  National  Labor 
Relations  Board. 

(FR  Doc.  85-19178  Filed  8-8-85:  IZOl  pjn.] 

BILUNG  COOE  754»-01-M 


POSTAL  RATE  COMMISSION 

Change  in  Meeting 

"FEDERAL  REGISTER"  CfTATIOM  OF 
PREVIOUS  announcement:  so  FR  30561. 

July  26. 1985. 

TIME  AND  date:  9:00  a.m^  August  14. 
1985. 

place:  1333  H  Street.  NW..  Suite  300 
(Conference  Room).  Washington.  DC 
20268-0001. 

STATUS:  Open. 

CHANGE  IN  MEETINQ:  FoUoiving  item  to 
be  added  to  "Matters  To  Be 
Considered": 

(1)  Election  of  Vice  Chairman 
CONTACT  PERSON  FOR  MORE 

information:  Charles  L  Clapp. 

Secretary.  Postal  Rate  Commission. 

Room  300. 1333  H  Street  NW., 

Washington.  DC  20268-001.  Telephone: 

(202)  789-6840. 

Charles  L.  Clapp, 

Secretary. 

(FR  Doc.  85-19157  Filed  »-8-65: 10:06  am| 
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UNITED  STATES 
DEPARTflENT  OF  THE  INTERIOR 
filNERALS  MANAGEMENT  SERVICE 


Outer  Continental  Shelf 

Proposed  Notice  of  Sale 

Eastern  Culf  of  Mexico 

Oil  and  Gas  Lease  Sale  94 


Billing  Code:  4310-KR 


With  regard  to  oil  and  gas  leasing  on  the  Outer  Continental  Shelf  (OCS),  the 
Secretary  of  the  Interior,  pursuant  to  section  19  of  the  OCS  Lands  Act,  as 
amended,  provides  the  affected  States  the  opportunity  to  review  the  proposed 
Notice  of  Sale.  The  following  is  a  proposed  Notice  of  Sale  for  Sale  94  in  the 
offshore  waters  of  the  Eastern  Culf  of  Mexico.  This  Notice  is  hereby  published 
as  a  Matter  of  information  to  the  public. 

The  reader's  attention  is  directed  to  a  separate  Notice  appearing  elsewhere 
in  this  issue  of  the  Federal  Register  requesting  comments  from  all  interested 
parties  on  alternate  approaches  involving  restrictions  on  exploration  activities 
in  the  sale  area. 


RCTIN 


John  B.  Rigg 


gement  Service 


Approved: 


fifiPtt^yissT 


'AiAb         ^'  Steven  Griles 
nd  and  Minerals  Management 


ItiJG  -  6  1985 


Date 


JMI 


4310-MR 


UNITED  STATES 
DEPARTMENT  OF  THE  INTERIOR 
MINERALS  MANAGEMENT  SERVICE 

Outer  Contlnentdl  Shelf 

Proposed  Notice  of  Sale 

Eastem  Gulf  of  Mexico 

Oil  and  Gas  Lease  Sale  94 


This  Notice  Is  published  pursuant  to  the  Outer 


I.       Authority. 

S'st!J**5?n°thi  ^""i  f^'  of  i955"(«"u:i:c:   1331-1343).  as  amended 
l»i  iiai.  WSJ,  and  the  regulations  Issued  thereunder  (30  CFR  Part  256). 

-,       ^      i^jinaofJIids.     Sealed  bids  will  be  received  by  the  Regional 

^Im'^I^ri  r^-  "^"^^c^  ^*^"  "^^S^""'  Minerals  Management  Service  (W). 
3301  North  Causeway  Boulevard.  Metalrle.  Louisiana  70002.     Bids  may  be 

f^  nn"^    ?  ^""nn"  ^°  ^''^  ^''°''?  ***'^''*"  '^"''^"9  noma]  business  hours 
(6.00  a.n.  to  4:00  p.m..  c.s.t.)  until  the  Bid  Submission  Deadline  at 
l'.n»>,  I  I'i     ..    J  Tj   •    .►^e'^ina^ter,  all   tines  cited  in  this  Notice  refer  to 
tentra I  standard  Time  (c.s.t.)  unless  otherwise  stated.     Bids  will  not  be 
accepted  on  the  day  of  Bid  Opening.  ■     Delivery  byVlirshoUT?  tl 

tttTi'/m.^'^-  ^rl  ^?f '  ►tet-^'-ieTTSinrrana  70010  and  must  be  rscelvld  by 
the  Bid  Submission  Deadline.     Bids  received  by  the  RC  later  than  the  tin*  and 

tVlT,';l!,^''\'^°'^  "^^  ^^  •^^""'^^  "''"P''"^^  to  ihe  bidders.     Bidf  S  not 
be  modified  unless  written  n»d1f1cat1on  Is  received  by  the  RO  prior  to 

—     ^ — .     Bids  nay  not  be  withdrawn  unless  written  withdrawal   is 

received  hy  the  RD  prior  to  6:30  a.m..  .     Bid  OpeninS  tKIi '' 

submitted  «"<!  "I"  b*  considered  in  accordance  with  applicable  regulations 

Kh1s"L?2  ,^"  '^^  ?";►.  '^.'  ^^"  °*  restricted  joint  bidders  ShhaJJiles 
to  this  sale  appeared  In  the  Federal  Register  at ,     '^'^  "" 

i„  ,h  ,  'Jethod  of  Bidding.     Tract  numbers  will  not  be  used.     A  separate  bid 
il2.r!c^  J"''''"'^    abeled    Sealed  Bid  for  Oil  JF3  Gas  Lease  Sale  94.   (map 
nurt)er(s),  map  name(s).  and  block  number(s)).  not  to  be  openeo  until   gloo  a  m 

uHt  M'rf-:;;;^;; rr'     "*'",'*«  submitted  for  each  block  or  prescribed  bidding'   " 

un  t  bid-UprnT—r^r  example,  a  label  would  read  as  follows:     "Sealed  Bid  for 

toalthL  «  :  ;;h^;  ^^-'.vT •    '^°'"  ^''°"  ^^°^^^  "^^^^^  ™st  be  bid  upon 

Sr!  of  h?     l^'^^"^  unit  (see  paragraph  12).  it  Is  recom»nded  that  all 
numbers  of  blocks  comprising  the  bidding  unit  appear  in  the  label  on  t^Tsealed 
tdrfiHo^-  tK  ^r^?^***  ^^^  ^°""  *PP««^s  in  30  CFR  Part  256.  AjJ^nd?"  A        n 

iVAll^Ll^.^  ^^?1  Tr^  "^"^  ~^^  ^  ^"  -h°l^  «'°"«''  a-nounts  (no  cen  s) 
Bidders  must  submit  with  each  bid  one-fifth  of  the  cash  bonus,     n  cash  or  by 

u'^^^L'  '  J""*^-  5'"!:  '^?^'-  °'  "'•tiflfd  check,  payable  to    he  orSer  o^the 
tha;  .^?  „'f"thl  °^"'^  Interior-Minerals  Management  Service.     No  Md  ?or  less 

pXr]Jh°[2*:?ll"be"c1^s?S:S?^  "'  '  ''''''   "^  '''''"'   ""^^  «  "'"-^'-0  ^" 


Bidders  are  advised  to  use  the  description  "All  the  Unleased  Federal  Portion" 
for  those  blocks  having  only  aliquot  portions  currently  available  for  leasing 
All  oocuments  most  be  executed  in  conformance  with  signatory  fiuthorizations  on 
file.  Partnerships  also  need  to  submit  or  have  on  file  in  the  Gulf  of  Mexico 
Regional  Office  a  list  of  signatories  authorized  to  bind  the  partnership. 
Bidders  submitting  joint  bids  must  state  on  the  bid  form  the  proportionate 
Interest  of  each  participating  bidder,  in  percent  to  a  maximum  of  five  decimal 
places  after  the  decimal  point,  e.g..  50.12345  percent.  Other  documents  may  be 
'"*''ii''M  c°r  ''i<"'«"  ""'*«'"  30  CFR  256.46.  Bidders  are  warned  against  violation 
Of  18  U.5.C.  1860.  prohibiting  unlawful  combination  or  intimidation  of  bidders 


4.   Bidding  Systems ,  „_  .,. 

for  a  cash  boi.us  of  $150  or  more  per  acre  or  fraction  thereof 


All  bids  submitted  at  this  sale  must  provide 
,  .  ""ore  per  acre  or  fraction  thereof.  All  leases 

resulting  from  this  sale  will  provide  for  a  yearly  rental  payment  of  $3  per 
acre  or  fraction  thereof.  All  leases  awarded  will  provide  for  a  minimcir 
royalty  of  $3  per  acre  or  fraction  thereof.  The  bidding  systems  to  be 
utilized  for  this  sale  apply  to  blocks  or  bidding  units  as  shown  on  map  2 
(see  paragraph  12).  The  following  bidding  systems  will  be  used 


.-.  Bonus  Bidding  with  a  12-1/2  Percent  Royalty.  Bids  on  the 
blocks  and  bidding  units  offered  uncer  this  system  riiust  be  submitteo  on  a  cash 

"Ixpd   nival tu  nf    17.1/9  novf^nt 


(a)  Bonus  Bidding 
.-.wv^j  a..d  bidding  units  offerea  unoer  ims  system 
bonus  basis  with  a  fixed  royalty  of  12-1/2  percent. 


(b)  Bonus  Bidding  with  a  16-2/3  Percent  Royalty.  Bids  on  the 
blocks  and  bidding  units  offered  under  this  system  must  be  submitted  on  a  cash 
bonus  basis  with  a  fixed  royalty  of  16-2/3  percent. 

5-   Eoual  Opportunity.  Each  bidder  must  have  submitted  by  the  Bid  Sub- 
mission Deadline  sttted  In  paragraph  2.  the  certification  required  by 
41  CFR  60-1. 7(b)  and  Executive  Order  No.  11246  cf  September  24,  1965.  as 
amended  by  Executive  Order  No.  11375  of  October  13.  1967,  on  the  Compliance 
Report  Certification  Form.  Form  1140-8  (June  1982),  and  the  Affirmative  Action 
Representation  Font>.  Form  1140-7  (June  1S82).  See  paragraph  14,  "Informatlcn 
to  Lessees." 

6.   CI d  Opening.  Bid  opening  will  begin  at  the  Bid  Opening  Time  stated 
in  paragraph  2.  The  opening  of  the  bids  is  for  the  sole  purpose  of  publicly 
announcing  bids  received,  ano  no  bids  will  be  accepted  or  rejected  at  that 
time.  If  the  Department  is  prohibited  for  any  reason  from  opening  any  bid 
before  midnight  on  the  day  of  Bid  Opening,  that  bid  will  be  returned  unopened 
to  the  bidder  as  soon  thereafter  as  possible. 

^  7.   Deposit  of  Payment.  Any  cash,  cashier's  checks,  certified  checks, 
or  bank  drafts  submitted  with  a  bid  will  be  deposited  by  the  Government  in  an 
interest  bearing  account  in  the  U.S.  Treasury  during  the  period  the  bids  are 
being  considered.  Such  a  deposit  does  not  constitute  and  shall  not  be  con- 
strued as  acceptance  of  any  bid  on  behalf  of  the  United  States. 

8.   Withdrawal  of  Blocks.  The  United  States  reserves  the  right  to  with- 
draw any  block  from  this  sale  prior  to  Issuance  of  a  written  acceptance  of  a 
bid  for  the  block. 
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9.   Acceptance.  Rejection,  or  Return  of  Bids.  The  United  States  re- 
serves tht  lignt  tu  reject  any  and  all  bids.  Jn  any  case,  nc  bid  will  be 
accepted,  and  no  lease  for  any  block  or  bidding  unit  will  bt  awarded  to  any 
bidder,  unltss: 

(a)  the  bidder  has  complied  with  all  requirements  of  this  Notice 
anc  applicable  regulations; 

(b)  the  bid  Is  the  highest  valid  bid;  and 

(c)  the  dmcunt  of  the  bid  has  been  determined  to  be  adequate  by  the 
authorized  officer. 

No  bonus  bid  will  be  considered  for  acceptance  unless  it  provides  for  a  cash 
bonus  in  the  dinount  of  $150  or  more  per  acre,  or  fraction  thereof.  Any  bid 
submitted  which  does  not  conform  tu  the  requirements  of  this  Notice,  the  OCS 
Lands  Act,  as  amended,  arid  other  applicable  regulations  may  be  returned  to  the 
person  submitting  that  bid  by  the  RD  and  not  considered  for  acceptance. 

10.  Successful  bidders.  Each  person  v/ho  has  submitted  a  bid  accepted  by 
the  authorized  officer  will  be  required  to  execute  copies  of  the  lease,  pay 
the  balance  of  the  cash  bonus  bid  together  with  the  first  year's  annual  rental 
as  specified  below,  and  satisfy  the  bonding  requirements  of  30  CFR  256, 
Subpart  I. 

Successful  bidders  are  required  to  submit  the  balance  of  the  bonus  and  the 
first  year's  annual  rental  payment,  for  each  lease  issued,  by  electronic  funds 
transfer  (EFT)  utilizing  the  Federal  Reserve  Conmunl cations  System  and  the 
Treasury  Financial  Communications  System,  payable  to  the  Department  of  the 
Interior—MHS. 

The  RD  will  provide  detailed  instructions  on  making  the  EFT  payments  when 
bidders  are  qualified  to  submit  bids  for  the  sale.  Bidders  are  referred  to 
30  CFR  218.155. 

11.  Official  Protraction  Diagrams.  Blocks  or  bidding  units  offered  for 
laase  may  be  located  on  the  following  Official  Protraction  Diagrams  which  may 
be  purchased  from  the  Gulf  of  Mexico  Regional  Office  (see  paragraph  14(a)). 
These  diagrams  sell  for  $2.00  each: 


Outer  Continental  Shelf 
Official  Protraction  Diagrams: 


(Latest  Approval  or  Revision  Date) 


NH  16-5 

Pensacola 

NH  16-B 

Destin  Dome 

Nh  16-9 

Apalachicola 

NH  16-11 

De  Soto  Canyon 

NH  16-12 

Florida  Niddle  Ground 

NH  17-7 

Gainesville 

NH  17-10 

Tarpon  Springs 

NG  16-2 

Lloyd  Ridge 

(June  2, 
(December  2, 

(June  2. 
(December  2, 
(December  2, 

(June  2, 

(June  2, 
(November  10, 


1983) 

1976) 

1983 

1976) 

1976 

1983 

1983) 

1983) 


NG  16-3  The  Elbow 

NG  16-6  Vernon  Basin 

MG  16-9  Howell  Hook 

NG  17-1  St.  Petersburg 

NG  17-4  Charlotte  Harbor 

N(i  17-7  Pulley  Ridge 

12.  Description  of  the  Areas  Offered  for  Bids. 


(December  2, 

(November  10, 

(April  18, 

(June  2, 

(June  2, 

(October  24, 


1976) 

1983) 

1979) 

1983 

1983) 

1978) 


ro 

en 
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(a)  Acreages  of  blocks  are  shown  on  Official  Protraction  Diagrams. 
Some  of  these  blocks,  however,  are  bisected  by  administrative  lines  such  as  the 
Federal/State  jurisdictional  line,  or  the  section  8(g)  line,  or  a  combination 
of  such  lines.  In  these  cases,  the  following  supplemental  documents  to  this 
Notice  of  Sale  are  available  from  the  Gulf  of  Mexico  Regional  Office  (see 
paragraph  14  (a)). 

(1)  Eastern  Gulf  of  Mexico  Lease  Sale  94,  Proposed  - 
Unleased  Split  Blocks 

(2)  Eastern  Gulf  of  Mexico  Lease  Sale  94,  Proposed  - 
Unleased  Blocks  Split  by  the  8(g)  Line 

(b)  References  to  maps  1  and  2  in  this  Notice  refer  to  the 
following  maps  which  are  available  on  request  from  the  Gulf  of  Mexico  Regional 
Office. 

Map  1  entitled  "Eastern  Gulf  of  Mexico  Lease  Sale  94, 
Proposed,  Stipulations,  Lease  Terms,  and  Warning  Areas." 

Map  2  entitled  "Eastern  Gulf  of  Mexico  Lease  Sale  S4, 
Proposed,  Bidding  Systems  and  Bidding  Units,"  refers 
largely  to  Royalty  Rates  and  Bidding  Units. 

(c)  The  areas  offered  for  leasing  include  all  those  blocks  shown  on 
the  Official  Protraction  Diagrams  listed  in  paragraph  11  except  for  those 
blocks  in  ureas  marked  "Deferred  from  Bidding"  on  map  1  above,  blocks  which 
are  In  water  depths  greater  than  2,400  meters  (as  shown  on  map  1),  and  blocks 
described  as  follows. 
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CASTERN  GULF  OF  MEXICO  LEASED  LANDS 

(2)  Although  currently  unleased  and  shown  on  Official  Protraction  Diagram 

U) 

Descriptions  of  Blocks  Listed  Represent  All  Fe<tera1  Acreage 
Leased  Unless  Otherwise  Koted 

KH  16-8,  Destin  Dome,  no  bids  will  be  accepted  on  the  following  blocks. 

Blocks  133  through  148 
Blocks  177  through  192 

Pensacola 

Oestin  Dome    Oe  Soto  Canyon    Charlotte  Harbor 
(continued)     (continued)       (continued) 

Pulley  Ridge 

Blocks  221  through  234         . 

(continued) 

Blocks  265  through  279 

Blocks  309  through  324 

881 

328           424            709 

671 

Blocks  353  through  368 

948 

329        !    427            710 

672 

Blocks  397  through  412 

949 

375 

466           711 

673 

Blocks  441  through  456 

952 

376 

467            712 

.  674 

Blocks  485  through  500 

*4 

969 

377 

468           753 

675 

Blocks  529  through  544 

970 

378 

469            754 

687 

Blocks  5/3  through  588 

X* 

996 

419 

472            755 

688 

Blocks  618  through  632 

g 

421           476            756 

694 

Blocks  CC2  through  676 

EL 

testin  Dow     422          511           796 

695 

Blocks  705  through  720 

M 

458           512            797 

714 

Blocks  749  through  764 

S 

1 

460           513            798 

715 

Blocks  793  through  £08 

K* 

2 

502           516            840 

716 

& 

3 

511           517            841 

717 

(3)  Although  currently  unleased  and  shown  on  Official  Protraction  Diagram  NH  16-9, 

{^ 

4 

555           520            842 

718 

Apalachlcola,  no  bids  will  be  accepted  on  the  following  blocks. 

..^ 

37 

556           521            843 

719 

< 

o 

38 

617           555            886 

738 

Blocks  451  through  454 

45 

661           556            887 

739 

Blocks  495  through  500 

46 

731           557           931 

757 

Blocks  503  through  504 

i 

55 

775            600            S32 

758 

Blocks  541  through  548 

56 

776           656            975 

760 

Blocks  587  through  592 

? 

57 

657 

761 

Blocks  632  through  634 

81 

ApaUchlcola        700        Howell  Hook 

799 

—  ■ 

• 

82 

800 

99 

9S9      Florida  Mlodle       528 

830 

g 

en 

100 

960         Ground          573 

831 

*»^ 

114 

1002                        574 

846 

1 

115 

1003          35 

847 

116 

1004                  Pulley  Ridge 

874 

158 

Charlotte  Harbor 

875 

Qu 

Hi 

Gainesville                     589 

890 

«4 

160 

577           590 

891 

161 

706           576            598 

930 

> 

166 

707           579            59S 

931 

167 

750           580            600 

963 

C 

203 

581            629 

964 

<D 

204 

Oe  Soto  Canyon       621           630 

974 

^ 

205 

622           631 

975 

1* 

235 

337           623            632 

994 

^ 

236 

378           665            633 

995 

i 

240 

379           666            642 

999 

280 

422           667            643 

1000 

284 

423           668            644 

1001 

* 

^^ 

285 

1007 

a. 

1008 

S 

6 

! 

1 

J  .  ».i 

13.   Lease  Terms  and  Stipulations. 

(a)  Leases  resulting  from  this  sale  will  have  initial  terms  as 
shown  on  nap  1  ar.c  will  be  Issued  on  Form  WS-P005  (August  1982).  Copies  of 
the  lease  form  are  available  from  the  Gulf  of  Mexico  Regional  Office. 

(b)  The  applicability  of  Stipulations  Nos.  1  through  7  that  will  b« 
Included  in  leases  resulting  from  this  sale  is  as  shown  on  map  1  ar.o 
supplemented  by  references  in  this  twtice. 

Stipulation  No.  l—Protection  of  Cultural  Resources. 

(This  stipulation  will  apply  to  all  blocks  offered  for  lease  In  this  sale.) 

(a)  "Cultural  resource"  means  duy   site,  structure,  or  object  of  h<ftor1c  or 
prehistoric  archaeological  slgnuitonce.  "Operations"  nitans  any  drilling, 
mining. -or  construction  or  placement  of  any  structure  for  exploration,  devel- 
opment, or  production  on  the  lease. 

(b)  If  the  Regional  Director  (RD)  believes  a  cultural  resource  may  exist  1r 
the  lease  area,  the  RD  will  notify  the  lessee  in  writing.  The  lessee  shall 
then  comply  with  subparagraphs  (Ij  through  (3). 

(1)  Prior  to  comnencinq  any  operations,  the  lessee  shall  prepare 
a  report,  as  specified  by  the  RD,  to  determine  the  potential 
existence  of  any  cultural  resource  that  may  be  affected  by 
operations.  The  report,  prepared  by  an  archaeologist  and 
geophysicist,  shall  be  based  on  an  assessment  of  data  from 
remote-sensing  surveys  and  other  pertinent  cultural  and 
environmental  information.  The  lessee  shall  subn.it  this 
report  to  the  RD  for  review. 

(2)  If  the  evidence  suggests  that  a  cultural  resource  may  be 
present,  the  lessee  shall  either: 

(1)  locate  the  site  of  any  operation  so  os  not  to  adversely 
affect  the  area  where  the  cultural  resource  may  be;  or 

(11)  establish  to  the  satisfaction  of  the  RD  that  a  cultural 
resource  does  not  exist  or  will  not  be  adversely  affected 
by  operations.  This  shall  be  done  by  further  archaeological 
investigation  conducted  by  an  archaeologist  and  a  geo- 
physicist using  survey  equipment  and  techniques  deemed 
necessary  by  the  RO.  A  report  on  the  investigation  shall 
be  submitted  to  ihe  RD  for  review. 

(3)  If  the  RD  determines  that  a  cultural  resource  is  likely  to  be 
present  on  the  lease  and  may  be  adversely  affected  by  operations, 
he  will  notify  the  lessee  imnediately.  The  lessee  shall  take  no 
action  that  may  adversely  affect  the  cultural  resource  until  the 
RD  has  toio  the  lessee  how  to  protect  It. 


(c)  If  the  lessee  discovers  any  cultural  resource  while  conducting  opera- 
tions on  the  lease  area,  the  lessee  shall  report  the  discovery  immediately  to 
the  RD.  The  lessee  shall  make  every  reasonable  effort  to  preserve  the  cul- 
tural resource  until  the  RC  has  told  the  lessee  how  to  protect  it. 

Stipulation  No.  2"L1ve  Bottom  Areas. 

(This  stipulation  will  apply  only  to  leases  on  blocks  in  water  depths 

of  200  meters  or  less.  For  activities  conducted  under  Plans  of  Exploration, 

the  provisions  of  this  stipulation  shall  apply  only  In  water  depths  of  100 

meters  or  less.  For  activities  conducted  under  Plans  of  Development,  the 

provisions  of  this  stipulation  shall  apply  in  water  depths  of  20C  meters  or 

less.) 

Prior  to  any  drilling  activity  or  the  construction  or  placement  of  any 
structure  for  exploration  or  development  on  this  lease  including,  but  not 
United  to,  well  drilling  and  pipeline  and  platform  placement,  the  lessee  will 
submit  to  the  Regional  Director  (RD)  a  bathymetry  map  prepared  utiliring  remote 
sensing  anc/or  other  survey  techniques.  This  map  will  include  interpretations 
for  the  presence  of  live  bottom  areas  within  a  minimuni  of  1,820  meters  radius  of 
a  proposed  exploration  or  production  activity  site. 

For  the  purpose  of  this  stipulation,  "live  bottom  areas"  ar*;  defined  as 
seagrass  coinnunitles;  or  those  areas  which  contain  biological  assemblages 
consisting  of  such  sessile  invertebrates  as  sea  fans,  sea  whips,  hydroids, 
anemones,  ascldians.  sponges,  bryozoans.  or  corals  living  upon  and  attached  to 
naturally  occurring  hard  or  rocky  formations  with  rough,  broken,  or  smooth 
topography;  or  areas  whose  lithotope  favors  the  accumulation  of  turtles, 
fishes,  and  other  fauna. 

The  -lessee  will  also  submit  to  the  RO  photodocumentation  of  the  sea  bottom 
within  1.820  meters  of  the  proposed  exploration  drilling  sites  or  proposed 
platform  locations. 

If  It  is  determined  that  the  live  bottom  areas  might  be  adversely  impacted 
by  the  proposed  activity,  then  the  RD  will  require  the  lessee  to  undertake  any 
measure  deemed  economical ly,  environnentally,  and  technically  feasible  to 
protect  live  bottom  areas.  These  measures  may  include,  but  are  not  limited  to, 
the  following: 

(a)  the  relocation  of  operations  to  avoid  live  bottom  areas; 

(b)  the  shunting  of  all  drilling  fluids  and  cuttings  in  such  a 
manner  as  to  avoid  live  bottom  areas; 

(c)  the  transportation  of  drilling  fluids  and  cuttings  to  approved 
disposal  sites;  and 

(d)  the  monitoring  of  live  bottom  areas  to  assess  the  adequacy  of 
any  mitigation  measures  taken  ano  the  Impact  of  lessee  initiated 
activities. 
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stipulation  No.  3—Hllltary  Warning  Areas. 

(This  stipulation  w111  be  included  in  leases  located  within  each  warning 
drcd  as  shown  on  map  1  described  in  paragraph  12.) 

(a)  Hold  harmless 

Whether  compensation  for  such  damage  or  Injury  might  be  due  under  a  theory  of 
strict  or  absolute  liability  or  otherwise,  the  lessee  assumes  all  risks  of 
daMoge  or  injury  to  persons  or  property,  which  occur  in,  on,  or  above  the  Outer 
Continental  Shelf,  to  any  persons  or  to  any  property  of  any  person  or  persons 
who  are  agents,  employees,  or  Invitees  of  the  lessee,  its  agents,  independent 
contractors,  or  subcontractors  doing  business  with  the  lessee  in  connection 
with  any  activities  being  performed  by  the  lessee  in,  on,  or  above  the  Outer 
Continental  Shelf,  if  such  injury  or  aan-iage  to  such  person  or  property  occurs 
by  reason  of  the  activities  of  any  agency  of  the  U.S.  Government,  its 
contractors  or  subcontractors,  or  any  of  their  officers,  agents,  or  cnployees, 
being  conducted  as  a  part  ut ,  or  in  connection  with,  the  programs  and 
activities  of  the  connand  headquarters  listed  In  the  table  below. 

Notwithstanding  any  limitatiun  of  the  lessee's  liability  in  section  14  of 
the  lease,  the  lessee  assumes  this  risk  whether  such  injury  or  damage  is 
caused  in  whole  or  in  part  by  any  act  or  omission,  regardless  of  negligence  or 
fault,  of  the  United  States,  its  contractors  or  subcontractors,  or  any  of  its 
officers,  agents,  or  employees.  The  lessee  further  agrees  to  indemnify  and 
save  harmless  the  United  States  against  all  claims  for  loss,  damage,  or  Injury 
sustained  by  the  lessee  and  to  Indemnify  and  save  harmless  the  United  States 
against  all  claims  for  loss,  damage,  or  injury  sustained  by  the  agents,  em- 
ployees, or  Invitees  cf  the  lessee,  Its  agents,  or  any  independent  contractors 
or  subcontractors  doing  business  with  the  lessee  in  connection  with  the  pro- 
grams and  activities  cf  the  aforeoentloned  military  installation,  whether  the 
same  be  causea  in  whole  or  in  part  by  the  negligence  or  fault  of  the 
United  States.  1is  contractors,  or  subcontractors,  or  any  of  its  officers, 
agents,  or  employees  and  whether  such  claims  iright  be  sustained  under  a 
theory  of  strict  or  absolute  liability  or  otherwise. 

(b)  Electromagnetic  Emissions 

The  lessee  agrees  to  control  his  own  electromagnetic  emissions  and  those  of 
his  agents,  employees,  invitees.  Independent  coritractors,  or  subcontractors, 
emanating  from  individual  designated  Department  of  Defense  (DOD}  warning  areas 
in  accordance  with  requirements  specified  by  the  cotnrander  of  the  command 
headquarters  listed  in  the  following  table  to  the  degree  necessary  to  prevent 
damage  to,  or  unacceptable  interference  with  DOD  flight,  testing,  or 
operational  activities,  conducted  within  individual  designated  warning  areas. 
Necessary  noniioring  control  and  coordination  with  the  lessee,  his  agents, 
employees,  invitees,  independent  contractors  or  subcontractors  will  be 
effected  by  the  comnander  of  the  appropriate  onshore  military  Installation 
conducting  operations  in  the  particular  warning  area;  provided,  however,  that 
control  of  such  electromagnetic  emissions  shall  in  no  Instance  prohibit  all 
manner  of  electromagnetic  coinnunlcatlon  during  any  period  of  time  between  a 
lessee,  its  agents,  employees,  invitees,  independent  contractors,  or  sub- 
contractors and  onshore  facilities. 


(c)  Operational  Controls 

The  lessee,  when  operating  or  causing  to  be  operated  on  his  behalf  boat 
or  aircraft  traffic  in  the  individual  designated  warning  area,  shall  enter 
Into  an  agreement  with  the  comnander  of  the  individual  command  headquarters 
listed  In  the  following  table,  on  utilizing  an  individual  designated  warning 
area  prior  to  commencing  such  traffic.  Such  an  agreement  will  provide  for 
positive  control  of  boats  and  aircraft  operating  in  the  warning  areas  at 
all  times. 

Warning  Areas'  Command  Headquarters 
Eastern  Planning  Areii 


Warning  Areas 
U-151 

W-lSl 
U-15S 
W-168 


W-174 


W-470 


Eglin  Water  Test 
Areas  1,  2,  3.  4, 
and  5 


Coimand  Headquarters  Remarks 

Commander  Overall 

Armament  Division  Operational. 

Eglin  AFE,  Florida  Control 

Commander  Periodic 
Naval  Coastal  System  Center   Testing 

Code  30  Stand 

Panama  City,  Florida  Down 

Naval  Air  Training  Connand   Overall 

Training  Wing  Six  Operational 

Naval  Air  Station  Control 
Pensacola,  Florida 

Comnander  Overall 

Armament  Division  Operational 

Eglin  AFB.  Florida  Control 

Naval  Air  Training  Command   Overall 

Naval  Air  Station  Operational 

Key  West,  Florida  Control 

Coitmander  Overall 

Armament  Division  Operational 

Eglin  AFB,  Florida  Control 

Commander  Overall 

Armament  Division  Operational 

Eglin  AFB,  Florida  Control 


(d)  Evacuation  (The  following  clause  will  apply  to  Warning  Areas  W-151, 
W-168,  W-470.  and  the  Eglin  Water  Test  Areas  1,  2,  3,  4,  and  5.  It 
will  not  apply  to  blocks  within  W-155  and  W-174). 
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When  the  activities  of  the  Anndment  Ccvelopment  and  Test  Center  at 
Eglin  Air  Force  Base,  Florida,  ma>  enaanger  personnel  or  property,  the 
lessee  agrees,  upon  receipt  of  a  directive  from  the  Regional  Director  (RO) 
to  evacuate  all  personnel  from  all  structures  on  the  lease  and  to  shut-in 
and  secure  all  wells  and  other  equipnient,  inc1udin<)  pipelines  on  the 
lease,  within  48  hours  or  within  such  longer  period  as  nia>  be  specified 
by  the  directive.  Such  directive  shall  not  require  evacuation  of  personnel 
and  shuiting-in  and  securing  of  equipment  for  a  period  of  time  greater 
than  Tc   hours;  however,  such  a  period  of  titr*  may  be  extended  by  a 
subsequent  directive  frott:  the  RD.  Equipment  and  structures  may  remain 
in  place  on  the  lease  during  such  time  as  the  directive  renicins  in  effect. 

Stipulation  Ko.   4--Trarsportation. 

(This  stipulation  will  apply  to  all  blocks  offered  for  lease  in  this  sale.) 

(a)  Pipelines  will  be  required:  (1)  If  pipeline  rights-of-way  can  be  deter- 
mined and  obtained;  (2]   it  laying  of  such  pipelines  is  technologically 
feasible  and  environmer. tally  preferable;  ano  (3)  if,  in  the  opinion  of 
the  lessor,  pipelines  can  be  laid  without  net  social  loss,  taking  into 
account  any  Incremental  costs  of  pipelines  over  alternative  methods  of 
transportation  and  any  increraentel  benefits  in  the  fomi  of  increased 
environmental  protection  or  reduced  multiple  use  conflicts.  The  lessor 
specifically  reserves  the  right  to  require  thtt  any  pipeline  used  for 
transportation  production  to  shore  be  placed  in  certain  designated 
Hianagenwnt  areas.  In  selecting  the  means  of  trarsportatior,  considera- 
tion will  be  given  to  any  recomniendatlon  of  the  intergovernmental 
planning  program  for  assessnent  and  n.anagefflent  of  transportation  of  off- 
shore oil  and  gas  with  the  participatlow  oi  Federal,  State,  and  local 
governments  and  the  Industry.  All  pipelines,  incluaing  both  flow  lines 
and  gathering  lines  for  oil  and  gas,  shall  be  designed  and  constructed  to 
provide  for  adequate  protection  froir  water  currents,  storm  scouring,  and 
other  hazards  as  determineo  on  a  case-by-case  basis. 

(b)  Following  the  development  of  sufficient  pipeline  capacity,  no  crude  oil 
will  be  transported  by  surface  vessels  from  offshore  production  sites 
except  in  the  case  of  eir«rgency.  Oelermination  as  to  emergency  conditions 
and  appropriate  responses  to  these  conditions  will  be  made  by  the  Regional 
Director. 

(c)  Where  the  three  criteria  set  forth  in  the  first  sentence  of  this 
stipulation  are  not  met  and  surface  transportation  n*jst  be  employed,  all 
vessels  used  for  carrying  hydrocarbons  to  shore  from  the  leased  areas  will 
confonri  with  all  standards  established  for  such  vessels  pursuant  to  the 
Ports  and  Waterwiys  Safety  Act  (33  U.S.C.  1221  et  seq.). 
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Stipulation  No.  5--Restr1ction  on  Exploration  Activities. 

(This  stipulation  will  be  included  in  leases  on  blocks  shown  on  rap  1 
within  W-151,  W-168,  h-<.70,  and  Eglln  Water  Test  Areas  1,  2,  3,  and  4.) 

The  placement,  location,  and  planned  periods  of  operation  of  surface 
structures  on  this  Itcse  during  the  exploration  stage  are  subject  to 
approval  by  the  Regional  Director  (RD)  after  the  review  of  an  operator's 
Plan  of  Exploration  (POE).  Prior  to  approval  of  the  POE,  the  RD  shall 
consult  with  the  Commander,  Armament  Division,  Eglin  Air  Force  Base,  Florida, 
and  the  Conmandlng  Officer,  Naval  Coastal  Systems  Center,  Panama  City,  Florida, 
in  order  to  determine  the  POE's  compatibility  with  scheduled  military  operations. 
The  POt  will  serve  as  the  instrument  for  promoting  a  predictable  and  orderly 
distribution  of  surface  structures,  determining  the  location  and  density  of 
such  structures,  and  maxitiiizing  exploration  while  minimizing  conflicts  with 
Department  of  Defense  activities.  A  POE  will  be  cisapproved  in  accordance  with 
?50.34-l(e)(2)(1ii;  if  it  Is  determinea  thct  the  proposed  operations  will  result 
in  interference  with  scheduled  military  missions  in  such  a  manner  as  to  possibly 
jeopardize  the  national  defense  or  to  pose  unacceptable  risks  to  life  and  property. 
Moreover,  If  there  1s  a  serious  threat  of  harm  or  damage  to  life  or  property, 
or  it  it  is  in  the  interest  of  national  security  or  defense,  approved  operations 
may  be  suspended  In  accordance  with  30  CFR  2&0.12{a)(l)(i1)  and  (Hi).  The  term 
of  the  lease  will  be  extenoed  to  cover  the  period  of  such  suspension  or  prohibition. 
It  is  recognized  that  the  Issuance  of  a  least  conveys  the  right  to  the  lessee 
as  provideo  in  section  8(b)(4)  of  the  DCS  Lands  Acts  to  engage  in  exploration, 
development,  and  production  activities  pursuant  to  all  other  statutory  and 
regulatory  requireiiients. 

Stipulation  No.  6--Ei9ht-Year  Lease  Term. 

(This  stipulation  will  be  included  in  leases  on  blocks  In  the  400-mttcr  to- 
900-meter  depth  range  as  shown  on  map  1.) 

The  lessee  must  commence  the  drilling  of  an  exploratory  well  within  5  years  of 
the  date  the  lease  becomes  effective.  The  exploratory  well  shall  meet  the  depth 
and  other  criteria  established  in  an  approved  exploration  plan. 

Stipulation  No.  7--Exploration  in  Warning  Area  W-174. 

(This  stipulation  will  be  included  in  leases  on  the  following  blocks  within 
Warning  Area  W-174:  NG  17-7,  Pulley  Ridge,  552-567,  596-597,  601-611.  640-641, 
645-655,  684-686,  689-6S3.  696-699,  728-737,  740-743,  772-787,  816-829,  860-873, 
904-919,  948-962,  992-993,  996-998.  and  10C2-1006.) 

During  the  months  of  November  through  March,  location  of  exploratory  drilling 
structures  (rigs  and  platforms)  will  be  limited,  as  necessary,  to  provide  for 
nianeuvering  by  naval  ships  conducting  training  in  the  area.  This  will  take 
the  form  of  a  prohibition  on  exploratory  drilling  within  10  nautical  miles  of 
another  exploratory  structure.  This  procedure  Is  necessary  to  provide  for 
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placentnt  of  structures  whereby  exploration  can  be  safely  accomplishefl  without 
Interruption  to  or  Interference  with  the  national  defense  missions  or 
unacceptable  risks  to  life  and  property.  If  It  Is  In  the  interest  of  netlona' 
security  or  defense,  operations  may  be  suspended  In  accordance  with  30  CFR 
2Ji0.12{a)(l)(111)  with  notification  to  the  lessee  by  the  Regional  Director. 

14.  Information  to  Lessees. 

(a)  Infonratlon  on  Supplemental  Documents.  There  Is  available  from 
the  Gulf  of  Mexico  Regional  Office  c  set  of  drawings  entitled  "Split  Blocks  - 
Eastern  Gulf  of  Mexico,"  depicting  the  State-Federal  Boundary  and  Including  the 
acreage  on  the  Federal  side  of  the  line.  For  copies  cf  the  various  documents 
Identified  as  available  from  the  Gulf  of  Mexico  Regional  Office,  prospective 
bidders  should  contact  the  Public  Information  Unit  at  the  address  stated  in 
paragraph  2,  either  in  writing  or  by  telephone  (504)  838-0519  or  838-0527.  For 
additional  Informa-tion,  contact  the  Regional  Supervisor  for  Leasing  and 
tnvlronment  at  the  address  stated  In  paragraph  2  or  by  telephone  at  (504) 
638-0755  or  838-0765. 


(b) 


Operations  on  some  of  the  blocks 


.  .  Infonratlon  on  Navigation  Safety. 
offered  for  lease  may  be  restricted  by  designation  of  fairways,  precautionary 
2on«s,  anchorages,  safety  zoties,  or  traffic  separation  schemes  established  by 
the  U.S.  Coast  Guard  pursuant  to  the  Ports  and  Waterways  Safety  Act  (33  U.S.C. 
1221  et  seq.).  U.S.  Corps  of  Engineers  permits  are  required  for  construction 
of  any  artificial  islands,  installations,  and  other  devices  permanently 
or  temporarily  attached  to  the  seabed  located  on  the  OCS  in  accordance 
with  section  4(e)  of  the  OCS  Lands  Act,  as  amended. 

(c)  Information  on  a  Memorandum  of  Understanding  with  the  Departnent 
of  Transportation  on  Pipelinles".  Bidders  are  advised  that  the  Departments  of 
the  Interior  (DOI)  and  Transportation  have  entered  into  a  Memorandum  of 
Understanding  dated  May  6,  1976,  concerning  the  design,  Installation,  operation, 
and  maintenance  of  offshore  pipelines.  Bidders  should  consult  with  both 
Departments  for  regulations  applicable  to  offshore  pipelines. 

(d)  Infomidtion  on  Unitization,  bidders  an   advised  that.  In  accordance 
with  section  16  of  each  lease  Issued,  the  lessor  may  require  a  lessee  to 

operate  under  a  unit,  pooling,  or  drilling  agreement  and  that  the  lessor  will 
give  particular  consideration  to  requiring  unitization  in  Instances  where  one 
or  more  reservoirs  underlie  two  or  more  leases  with  a  different  royalty  rat* 
or  a  net  profit  share  payment. 

(e)  Information  on  10-Year  Leases.  For  those  blocks  identified  as 
having  lease  terms  with  an  initial  period  of  10  years,  bidders  an   advised 
that  pursuant  to  30  CFR  250.34-l(a)(3)  the  lessee  shall  submit  to  the  MMS 
either  an  exploration  plan  or  a  general  statement  of  exploration  Intention 
prior  to  the  end  of  the  ninth  lease  year. 

(f)  Information  on  Affirmative  Action.  Revision  of  Department  of  Labor 
regulations  on  Affirmative  Action  requirements  for  Government  contractors 
(Including  lessees)  have  been  deferred  pending  review  of  those  regulations 

(see  Federal  Register  of  August  25,  1981,  at  46  FR  42865  and  42968).  Should 
changes  become  effective  at  any  tine  before  the  Issuance  of  leases  resulting 
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froir,  this  sale,  section  18  of  the  lease  form  (Form  M»';S-2005,  August  1982), 
would  be  deleted  from  leases  resulting  from  this  sale.  In  addition,  existing 
stocks  of  the  affirmative  action  forms  described  in  paragraph  5  of  this 
Notice  of  Sale  contain  language  that  would  be  superseded  by  the  revised 
regulations  at  41  CFR  60-1. 5(a)(1)  and  6C-1. 7(a)(1).  Pending  the  issuance  cf 
revlseo  versions  of  Form  1140-7  and  1140-8,  submission  of  Form  1140-7  (June 
1982)  and  Form  1140-8  (June  1962)  will  not  invalidate  an  otherwise  acceptable 
bid,  and  the  revised  regulations'  requirements  will  be  deemed  to  be  part  of 
the  existing  Affirmative  Action  forms. 

(q)  Infonratlon  on  Ordnance  Disposal  Areas.  The  U.S.  Air  Force  has 
released  an  Indeterminable  amount  of  unexploded  ordnance  throughout  Warning 
Areas  151,  168,  and  470,  and  Eglln  Water  Test  Areas  1  through  5.  The  exact 
location  of  this  unexploded  oror.ance  is  unknown,  and  lessees  are  advised  that 
all  lease  blocks  In  this  sale  should  be  considered  potentially  hazardous 
to  drilling,  platform,  and  pipeline  placement, 

(h)  Information  on  Navy  Operations.  These  blocks  will  be  affected  by 
the  following  clause:  NH  16-5,  Pensacola,  728,  772-778,  816-825.  860-872, 
904-917,  950-951,  953-963,  992-995,  and  9S7-1008;  NH  16-9,  Apalachicola. 
1-4,  45-49,  85-94,  133-138,  177-183,  221-227,  265-271,  309-316,  353-360, 
397-405,  441-449,  485-491,  and  £29-533;  and  NH  16-8,  Oestin  Dome,  24-36, 
68-80,  112-113,  117-126,  157,  162-165,  168-170,  201-202,  206-214,  246-258, 
290-302,  335-346,  380-350.  425-434.  470-478,  514-522,  and  561-566. 

The  Navy  advises  that  Its  Naval  Coastal  Systems  Center  (NCSC)  conducts  testing 
between  April  and  October  with  peak  operating  months  during  the  summer.  During 
this  period,  oil  companies  may  be  requested  to  stand  down  from  activity  for 
5-  to  10-day  periods  (to  a  maximum  of  15  days)  as  detenrilned  by  the  NCSC 
testing  schedule.  Companies  will  be  able  to  operate  essentially  unrestricted 
curing  the  November  to  hiarch  time  frame. 

(1)  Informatiori  on  Protection  of  the  West  Indian  Manatee.  Bidders  are 
advised  that  the  West  Indian  manatee  Is  a  marine  mannal  which  Is  officially 
listed  as  an  enaangered  species  by  the  001.  It  Is  protected  by  the  Endangered 
Species  Act  of  1973,  as  amended  (16  U.S.C.  1531  et  seq.j,  and  the  Marine  Manmal 
Protection  Act  of  1972,  as  amended  (16  U.S.C.  1361-1407),  and  various  other 
State  and  Federal  laws  and  regulations.  On  October  22,  1979  (44  FR  60963),  the 
001  promulgated  regulations  (50  CFR  17.100-17.108)  providing  a  means  for 
establishing  manatee  protection  areas.  Also,  there  1s  the  Florida  Manatee 
Sanctuary  Act  of  1978  declaring  the  entire  State  of  Florida  as  "refuge  and 
sanctuary  for  the  manatee."  A  Cooperative  Agreement  between  the  DCl  and 
Florida  on  endangered  species  became  effective  on  June  23,  1976. 

(j)  Information  on  Shallow  Hazards.  Federal  regulation  (30  CFR  250.34) 
requires  a  lessee  to  conduct  shallow  hazards  and  other  geological  and 
geophysical  surveys  that  are  necessary  for  the  evaluation  of  activities  to  be 
carried  out  under  a  proposed  exploration  or  development/production  plan  or 
activities  being  carried  out  under  an  approved  plan. 

Data  collection  by  the  lessee  on  a  lease,  and  when  necessary,  off  a  lease, 
will  be  analyzed  ana  submitted  by  the  lessee  and  then  reviewed  and,  when 
necessary,  reanalyzed  by  the  RO  to  ensure  that  drilling,  development, 

14 


3 


< 

o 


Z 

o 


en 
cn 


o 
a. 

09 


00 

B 


^» 


2 

o 

o' 

(D 
OB 


and  production  activities  can  be  conducted  in  an  acceptable  manner  with 
ninimum  risk  or  damage- to  human,  marine,  and  coastal  environments.  Based 
on  the  review  and  analysis  of  the  data  received  and  other  available  data  and 
Information,  the  RD  either  approves  or  requires  modification  to  an  exploration 
or  developnient/production  plan  or  application  for  permit  to  drill  or 
recommends  that  the  Director,  KJiS  temporarily  prohibit  or  suspend  the  conduct 
of  exploration  or  development/production  activities  according  to  provisions 
of  the  OCS  Lands  Act,  as  amended,  and  appropriate  regulations.  Existing 
regulations  authorize  the  RD  to  take  whatever  steps  ire   necessary  to  assure 
safe  operations  offshore,  whether  shallow  hazards  are  delineated  before  or 
after  the  lease  sale. 

(k)  Infonnation  on  Stipulation  No.  6.  Any  lease  issued  for  a  term  of 
8  years  will  be  cancelled  after  5  years,  following  notice  pursuant  to  the 
OCS  Lands  Act,  if,  within  the  initial  5-year  period  of  the  lease,  the  drilHrg 
of  an  exploratory  well  has  not  been  initiated,  or  if  initiated,  the  well  has 
not  been  drilled  in  conformance  with  the  approved  exploration  plan  criteria, 
or  If  there  Is  not  a  suspension  of  operations  in  effect,  etc.  For  further 
information,  see  the  Federal  Register  Notice  (50  FR  13^89)  published 
April  3,  1985,  subjecTI  Notification  cf  OCS  Progratnwide  Policy  of  Water-Depth 
Criterion  for  Longer  Primary  Lease  Terms  for  OCS  Oil  and  Gas  Leases.  See  also 
the  Federal  Register  Notice  (50  FR  £4546)  published  June  U.  1985,  subject: 
Proposed  Rule  on  Primary  Lease  Terms  for  Leases  in  Water  Depths  cf  400  to 
900  meters. 

(1)  Information  on  Restriction  of  Exploration  Activities.  Bidders  are 
advised  that  there  will  be  restrictions  on  exploratory  activltes  within  areas 
identified  as  Eglin  Water  Test  Areas  (EWTA)  1,  2,   3,  and  4  and  Warning  Areas 
b-151,  U-168,  and  W-470  as  shown  on  map  1.  Stipulation  No.  5  addresses  these 
restrictions.  Exploration  activities  will  be  confined  to  30-by-30  mile  drilling 
windows.  The  windows  will  shift  from  location  to  location  as  exploration 
progresses.  Bidders  should  be  aware  that,  because  of  the  window  concept, 
exploration  on  some  leases  may  be  delayed  as  operations  proposed  In  drilling 
windows  established  for  Sale  79  will  take  precedence  over  activities  proposed 
in  windows  which  would  accomodate  Sale  94  activities.  Operations  on  Sale  94 
leases  issued  on  blocks  within  the  6  already  established  windows  will  be 
permitted  as  those  windows  open.  Plans  of  Exploration  (POE's)  are  presently 
approved  in  window  A,  the  2  northern  rows  of  blocks  in  window  B,  and  the 
eastern  part  of  window  F,  as  shown  on  n^ap  1. 

Bidders  are  also  advised  that  there  will  be  restrictions  on  exploratory  activities 
during  the  months  of  November  through  March  on  certair.  blocks  in  Warning  Area 
W-174.  Stipulation  No.  7  addresses  these  restrictions.  Companies  will  be  able 
to  operate  essentially  unrestricted  during  the  April  through  October  time  frame. 

(m)  Information  or.  Cil  Spill  Modeling.  Bidders  are  advised  that  the  , 
State  of  Florida  may  request  site-specific  oil  spill  trajectory  modeling  as  part 
of  the  coastal  zone  consistency  concurrence  process. 


(n) 


Information  on  Biological  and  Cceangraphic  Study  o^  26' 
Bidders  are  advised  that  no  Applications  for  Permit  to  Drill  (AFC 


N.  latitude. 
■%}   will  be 
approved  for  POE's  submitted  or,  leases  south  of  26°  N.  latitude  prior  to 
completion  of  a  biological  and  oceanographic  resources  study  underway  in  the 
area.  The  study  Is  expected  to  be  completed  in  April  1966.  If  this  requirement 
results  In  delay  in  approval  of  APD's,  the  lease  may  be  suspended  in  accordance 
with  30  CFR  250. 12(a)(1) (iv)  with  notification  to  the  lessee  by  the  RD. 

15.  OCS  Orders.  Operations  on  all  leases  resulting  from  this  sale  will 
be  conducted  in  accordance  with  the  provisions  of  all  Gulf  of  Mexico  OCS 
Orders,  as  of  their  effective  dates,  and  any  other  applicable  CCS  Order  as  it 
becomes  effective. 
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[FR  Doc.  85-19083  Filed  8-9-85;  8:45  am] 

BILLING  CODE  4310-MR-C 


^310-MR 


.UNITED  STATES 

DEPARTMENT  OF  THE  INTERIOR 

MINERALS  MANAGEMENT  SERVICE 

Eastern  Gulf  of  Mexico 

Outer  Continental  Shelf 

Proposed  Oil  and  Gas  Lease  Sale  94 

(Supplemental  Notice) 


AGENCY:   Minerals  Management  Service.  Interior 

ACTION:   Request  for  Information  and  Coiments  on  Restrictions  of 
Exploration  Activities  Proposed  for  Certain  Military  Operating  Areas 
In  the  Eastern  Gulf  of  Mexico  (Proposed  Oil  and  Gas  Lease  Sale  94). 

SUMMARY:  The  Department  of  the  Interior  (DOIl  Is  continuing  In  Its 
effort  to  resolve  joint  use  conflicts  by  seeking  to  define  exploratory 
drilling  priorities  of  present  ledseholders  as  well  as  bidders  who  may 
acquire  leases  as  a  result  of  Sale  94.  Leaseholders  and  potential 
bidders  are  requested  to  provide  information  and  comments  regarding  the 
approaches  set  forth  below  which  apply  to  blocks  subject  to  possible 
military  use  conflicts.  The  proposed  Notice  of  Salei  (also  published 
in  this  issue  of  the  Federal  Register)  should  be  referred  to  in 
reviewing  the  issues. 

In  large  portions  of  the  Eastern  Gulf  of  Mexico,  the  Department  of 
Defense  (DOD)  conducts  military  maneuvers  of  major  importance  to  the 
Nation's  overall  defense.  The  DOI  would  like  to  offer  these  same 
areas  for  oil  and  ges  leasing.  Joint  use  of  the  Eastern  Gulf  of  hiexi'co 
causes  conflicts.  Consequently,  the  DOI  has  explored  with  the  DOD  means 
to  allow  both  oil  and  gas  exploration  and  mi'litary  activities  to  occur 
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In  the  Eastern  Gulf  of  Mecico.  Conments  of  these  Issues  and 
submission  of  additional  options  bV  conmenters  are  requested. 

Issue  1: 


There  are  two  items  In  the  proposed  Notice  which  focus  on  the  limitations 
on  exploratory  drilling  In  the  Eglin  Water  Test  Areas  and  certain 
military  warning  areas.  Stipulation  No.  5--Restr1ct1on  on  Exploration 
Activities  (paragraph  13)  places  restrictions  on  oil  and  gas  exploration 
In  these  areas.  Clause  (1)  in  paragraph  14,  entitled  "Information  on 
Restriction  of  Exploration  Activities,"  advises  potential  lessees  on 
areas  where  exploration  will  be  restricted  because  of  conflicts  with 
ongoing  Air  Force  activities.  Clause  (1)  refers  to  the  30-by-30  mile 
drilling  windows  established  for  exploration  in  areas  leased  in  Sale  79 
in  January  1984.  Similarly,  windows  will  be  established  as  a  result  of 
leases  resulting  from  Sale  94. 

Precedence  regarding  exploratory  activity  on  leases  resulting  from 
Sale  94  must  be  established  so  that  orderly  development  is  assured 
without  infringing  on  the  interests  of  Sale  79  leaseholders.  Bidders 
are  advised  in  Clause  (1)  that,  because  of  the  window  concept, 
exploration  on  some  leases  may  be  delayed  as  operations  proposed  in 
drilling  windows  established  for  Sale  79  will  be  given  priority  over 
exploratory  activity  in  wlnoows  established  as  a  result  of  Sale  94. 
Interested  parties  are  asked  to  neview  and  comment  on  this  app>x>ach. 
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Issue  2:  ' 

The  Outer  Continental  Shelf  Lands  Act  (43  U.S.C.  1337(a)(2))  and 
regulations  at  30  CFR  256.32  (d)  allow  the  Secretary  to  defer  any  part 
of  the  payment  of  the  cash  bonus  bid  for  as  long  as  5  years  after  the 
date  of  the  lease  sale.  The  001  Is  interested  In  comnents  on  an 
approach  for  leases  subject  to  Stipulation  5  which  wuld  allow 
successful  high  bidders  to  defer  payment  of  the  balance  of  their  cash 
bonus  bid  until  a  Plan  of  Exploration  (POE)  Is  approved,  if  this 
occurs  within  the  5-year  period.  The  20  percent  submitted  with  the 
bid  would  be  deposited  by  the  001  In  miscellaneous  receipts  as  is 
normally  done  when  a  bid  is  accepted.  Pursuant  to  30  CFR  256.47,  the 
first  year's  annual  rental  will  be  due  at  lease  award.  At  this 
time,  the  successful  bidder  would  also  furnish  a  corporate  security 
bond  In  a  sum  equal  to  the  deferred  balance  of  the  cash  bonus  bid. 
Subsequent  annual  rentals  would  be  due  as  prescribed  In  section  4  of 
the  lease. 

Payment  of  the  balance  will  be  due  for  all  such  leases  at  the  end  of  the 
5-year  period  whether  or  not  a  POE  has  been  approved.  No  lessee  will  be 
permitted  to  default  payment  of  the  balance.  Lessees  who  choose  to 
relinquish  a  lease  during  this  time  are  still  liable  to  ren)1t  the  balance 
of  the  bonus  due.  In  the  case  of  deferred  payment,  the  right  of  the 
lessor  to  assign  a  lease  to  anyone  qualified  to  hold  a  lease  remains 
unaffected.  The  Regional  Director  would  make  sure  that  the  assignee 


assumes  liability  prior  to  approval  of  the  assignment  (30  CFR  256.62). 
Accordingly,  the  assignee  would  be  required  to  submit  a  bond  in  a  sum 
equal  to  the  balance  of  the  bonus  due.  Potential  bidders  are  asked  to 
comment  on  this  proposed  procedure. 

Issue  3: 
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The  blocks  listed  below,  within  Warning  Area  W-174,  are  Included  in  the 
proposed  Notice.  (Note:  There  are  21  existing  leases  within  the 
rectangle  formed  by  these  blocks). 

Official  Protraction  Diagram  NG-17-7  Pulley  Ridge: 


Blocks 
Blocks 
Blocks 
Blocks 
Blocks 
31ocks 
Blocks 
Blocks 
Blocks 
Blocks 
Blocks 
Blocks 
Blocks 
Blocks 
Blocks 
Blocks 
Blocks 
Blocks 


552  through 
596  through 
601  through 
640  through 
645  through 
684  through 
689  through 
696  thorugh 
728  through 
740  through 
772  through 
816  through 
860  through 
904  through 
948  through 
992  through 
996  through 


567 
597 
611 
641 
655 
686 
693 
699 
737 
743 
787 
829 
873 
919 
962 
993 
998 


1002  through  1006 


The  DOI  is  considering  a  stipulation  for  leases  issued  on  any  of  the 
above  blocks  which  would  allow  unrestricted  exploratory  activities 
during  April  through  October.  During  the  remaining  months,  location 
of  exploratory  drilling  structures  will  be  limited,  as  necessary,  to 
provide  for  maneuvering  by  naval  ships  conducting  training  In  the  are. 
This  will  take  the  form  of  a  prohibition  on  exploratory  drilling  on  these 
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blocks  within  10  n*ut1cal  miles  of  another  exploratory  rig  or  structure. 
Respondents. may  connent  on  this  approach  or  suggust  ether  methods  the 
DOI  may  consider  In  offering  these  blocks. 


SEND  INFORHATION  TO:  Responses  should  be  directed  to  the  Regional 
Supervisor,  Leasing  and  Environment,  Gulf  of  Mexico  Region, 
Minerals  Management  Service.  P.O.  Box  7944.  Metalrle.  Louisiana  70010, 
with  a  copy  to  the  Chief,  Offshore  Leasing  Management  Division. 
Minerals  Management  Service,  hall  Stop  645.  Room  2523,  001,  18th  and 
C  Streets,  M.W.,  Washington,  O.C.  20240  and  are  due  within  45  days 
following  publication  cf  this  Notice. 

FOR  FURTHER  INFORMATION  CONTACT:  The  Regional  Supervisor,  Leasing  and 
Environment,  Gulf  of  r«x1co  Region,  at  (504)  838-0755  or  the  Chief, 
Offshore  Leasing  Management  Division,  at  (202)  343-6&06. 


Approved: 


D«Ftt*f  SssTs 


J-  Steven  Crlles 
and  Minerals  Management 


[FR  Doc.  85-19084  Filed  8-»-85:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Human  Developnrtent 
Services 

Program  Announcement  13612-861; 
Native  Americans 

AGENCY:  Office  of  Human  Development 

Services.  DHHS. 

ACTION:  Program  announcement. 

summary:  The  Administration  for 
Native  Americans  (ANA)  announces 
that  applications  are  being  accepted  for 
competitive  financial  assistance  under 
section  803  of  the  Native  American 
Programs  Act  of  1974.  Pub.  L.  93-644.  as 
amended.  42  U.S.C.  2991  et  scq.  ("the 
Act").  Regulations  governing  this 
program  are  published  in  the  Code  of 
Kederal  Regulations  at  45  CFR  Part  1336 
DATES:  The  closing  dates  for  receipt  of 
applications  are  October  21. 1985. 
February  28,  1986  and  June  10, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Applicants  that  want  additional 
information  regarding  this  program 
announcement  should  contact: 
Lucille  Dawson.  (202)  245-7727. 
or 

Sharon  McCully  (202)  245-7714, 

Administration  for  Native  Americans. 
Office  of  Human  Development 
Services.  DHHS.  Room  5300.  330 
Independence  Avenue  SW.. 
Washington,  DC  20201. 

SUPPLEMENTARY  INFORMATION: 
Purpose  of  This  Program  Announcement 

The  purpose  of  this  program 
announcement  is  to  announce  the 
availability  of  Hnancial  assistance  to 
promote  self-sufTiciency  for  Native 
Americans  through  support  of  local 
governance,  social  and  economic 
development  projects. 

Proposed  projects  will  be  reviewed  on 
a  competitive  basis  against  the 
evaluation  criteria  in  this 
announcement. 

Program  Purpose 

As  authorized  by  the  Native  American 
Programs  Act.  the  purpose  of  the 
funding  administered  by  the 
Administration  for  Native  Americans 
(ANA)  is  to  promote  social  and 
economic  self-sufHciency  for  American 
Indians.  Alaskan  Natives  and  Native 
Hawaiians. 

The  Administration  for  Native 
Americans  believes  that  responsibility 
for  achieving  self-sufficiency  rests  with 
the  governing  bodies  of  Indian  tribes 
and  in  the  leadership  of  Native 
American  groups.  The  development  of 


self-sufficiency  requires  strengthening 
governance,  economic  progress,  and 
improvement  of  social  systems  which 
protect  and  enhance  the  health  and 
well-being  of  individuals,  families  and 
communities. 

Achievement  of  self-sufficiency  is 
based  on  the  community's  ability  to 
plan,  organize  and  direct  resources  in  a 
comprehensive  manner  to  achieve  long- 
range  community  goals.  The 
Administration  for  Native  Americans 
bases  its  program  and  policy  initiatives 
on  the  following  three  program  goals: 

(1)  Governance.  To  develop  or 
strengthen  tribal  governments  and 
Native  American  institutions  and  local 
leadership  to  assure  local  control  and 
decision-making  over  all  resources. 

(2)  Economic  Development.  To  foster 
the  development  of  stable,  diversified 
local  economies  and  economic  activities 
which  provide  jobs,  promote  economic 
well-being,  and  reduce  dependency  on 
social  services. 

(3)  Social  Development.  To  support 
local  access  to,  and  coordination  of, 
services  and  programs  which  safeguard 
the  health  and  well-being  of  people,  and 
which  are  essential  to  a  thriving  and 
self-sufficient  community. 

The  overall  approach  followed  by 
ANA  in  the  accomplishment  of  these 
goals  is  to  support  Tribal  governments 
and  other  Native  American 
organizations  in  the  development  and 
implementation  of  community-based, 
long-term  governance  and  social  and 
economic  development  strategies 
(SEDS)  aimed  at  promoting  the  self- 
sufficiency  of  their  own  communities. 
This  approach  is  based  on  two 
fundamental  principles: 

(1)  That  the  local  community  and  its 
leadership  are  responsible  for 
determining  their  own  goals,  setting 
priorities,  and  planning  and 
implementing  programs  aimed  at 
achieving  those  goals;  that  the  unique 
mix  of  socio-economic,  political  and 
cultural  factors  involved  in  each 
community  makes  such  self- 
determination  necessary;  that  only  the 
local  community  is  in  a  position  to  apply 
its  own  cultural  values  and  weigh  the 
trade-offs  in  deciding  on  various 
strategies  and  programs  which 
invariably  have  socio-cultural  as  well  as 
economic  consequences. 

(2)  That  economic  and  social 
development  are  interrelated,  and  *hat 
development  in  one  area  should  be 
balanced  with  development  in  the  other 
in  order  to  enhance  self-sufficiency. 
Without  a  careful  balance  of  the  two, 
serious  dislocations  may  result  that  can 
jeopardize  all  of  the  community's 
development  efforts.  It  is  now  an 
accepted  premise  that  an  expansion  of 


social  services,  without  a  strengthening 
of  incentives  for  employment  and 
economic  development,  may  lead  to 
greater  dependency;  conversely, 
inadequate  social  services  can  seriously 
impede  efforts  aimed  at  increased 
productively  and  economic 
development. 

The  fundamental  task  which  Native 
American  communities  face  is  that  of 
developing  enduring  social  and 
economic  strategies  in  keeping  with 
local  goals,  resources  and  cultural 
values.  ANA  expects  its  applicants  to 
undertake  a  long-term  planning  process 
that  addresses  the  community's 
development  and  encourages  social  and 
economic  growth  for  the  community. 
ANA  encourages  the  leadership  of  the 
communities  to  develop  a  long-range, 
coherent,  and  comprehensive  approach 
to  reach  social  and  economic  self- 
sufficiency.  This  approach  must  include 
the  maximum  use  of  whatever  resources 
are  available,  directing  those  resources 
at  opportunities  and  overcoming 
problems  that  stand  in  the  way. 

As  a  first  step  toward  self-sufficiency. 
ANA  places  the  highest  emphasis  on 
increasing  the  effectiveness  of  the 
governance  and  administrative 
capabilities  of  Indian  Tribes  and  Native 
American  groups.  Efforts  toward 
enhancing  local  governance  are  a 
necessary  foundation  for  social  and 
economic  development  and  such  efforts 
include:  (1)  Strengthening  the 
effectiveness  of  Tribal  governments;  (2)  . 
increasing  the  ability  of  Tribes  and 
Native  Americans  groups  and 
organizations  to  plan,  develop,  and 
administer  a  comprehensive  program 
supportive  of  community  social  and 
economic  self-sufficiency;  and  (3) 
increasing  awareness  of  the  legal  rights 
and  benefits  to  which  Native  Americans 
are  entitled  either  by  virtue  of  the 
Federal  trust  relationship,  legislative 
authority,  or  as  citizens  of  the  United 
States.  Basic  to  ANA's  program  thrust  is 
assistance  to  Native  American  groups  to 
establish  or  improve  their  governing 
institutions  and  enhance  the 
management  of  governmental  functions. 

Under  the  governance  goal.  ANA 
strongly  encourages  Tribal  councils  and 
other  governing  bodies  to  strengthen 
and  streamline  their  institutional 
management  in  order  to  develop  and 
implement  social  and  economic 
development  strategies  and  to  improve 
the  day-to-day  management  of 
programs.  By  improving  such 
capabilities,  Indian  Tribes  and  Native 
American  groups  can  better  define  and 
achieve  the  goals  of  their  peoples  and 
promote  greater  efficiency  and 
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effectiveness  in  the  use  of  available 
resources. 

Building  on  the  foundation  of  strong 
local  governance.  ANA  expects  Tribal 
governments  and  other  Native  American 
organizations  to  move  toward  the 
coordinated  and  balanced  development 
and  implementation  of  social  and 
economic  development  strategies.  These 
inter-related  strategies  should 
coordinate  and  direct  all  resources 
(Federal  and  non-Federal)  toward 
locally  determined  priorities  and  impact 
the  community  and  its  members  in  ways 
that  promote  greater  economic  and 
social  self-sufficiency. 

Economic  Development  is  the  long- 
term  mobilization  and  management  of 
economic  resources  to  achieve  a 
diversified  economy  characterized  by: 
widespread  distribution  of  economic 
resources,  services,  and  benefits: 
participation  of  community  members  in 
the  productive  activities  and  economic 
investments  of  the  community;  and 
pursuit  of  economic  interests  in  ways 
that  balance  economic  gain  with  social 
development. 

Social  Development  is  the 
mobilization  and  management  of 
resources  for  ths  social  benefit  of 
community  members,  and  involves  the 
establishment  of  institutions,  systems 
and  practices  that  contribute  to  the 
social  environment  desired  by  the 
community.  This  includes  the 
development  of  and  access  to  the 
institutions  that  protect  the  health  and 
welfare  of  individuals  and  families,  and 
preserve  the  values,  language  and 
culture  of  the  community. 

Program  Priority 

The  ANA  program  priority  is  to  fund 
projects  that  will  make  the  greatest 
impact  in  promoting  improved 
governance  and  increased  social  and 
economic  self-sufficiency  for  Native 
Americans.  The  project  proposal  must 
clearly  identify  in  measurable  terms  the 
expected  results  of  the  project  and  its 
positive  and  continuing  impact  on  the 
community.  ANA  encourages  applicants 
to  consider  innovative  approaches  to 
achieve  the  specific  governance  and 
social  and  economic  goals  of  the 
community,  and  to  use  non-ANA 
resources  including  human,  natural,  and 
financial  ones  to  strengthen  and 
broaden  the  proposed  project's  impact 
in  the  community. 

Eligible  Applicants 

The  following  organizations  which  are 
not  current  grantees  of  ANA  are  eligible 
to  apply  for  a  grant  award  under  this 
announcement:  Federally  recognized 
Indian  Tribes;  consortia  of  Indian 
Tribes:  incorporated  non-Federally 


recognized  Tribes;  incorporated  non- 
profit multi-purpose  community-based 
Indian  organizations:  urban  Indian 
Centers;  incorporated  non-profit  Native 
Mawaiian  organizations;  and  national  or 
regional  incorporated  non-profit  Native 
American  organizations  with  Native 
American  community-specific 
objectives. 

Current  grantees  of  ANA.  with  the 
exception  of  Native  Alaskan  grantees, 
whose  project  period  terminates  in 
Fiscal  Year  1986  (October  1. 1985- 
September  30. 1986],  are  also  eligible  to 
apply.  (The  Project  Period  is  noted  in 
Block  7  of  the  "Notice  of  Financial 
Assistance  Awarded".)  This  program 
announcement  does  not  apply  to 
applicants  for  continuation  fimding  of 
second  and  third  year  budget  periods  of 
multi-year  projects. 

Alaskan  Native  villages  and  Regional 
Alaskan  Native  non-profit  corporations 
are  not  eligible  under  this  program 
announcement  because  a  separate 
program  announcement  for  Fiscal  Year 
1986  funding  will  be  published    * 
specifically  for  Alaska  Native  villages 
and  Alaska  Native  non-profit 
organizations. 

Available  Funds 

ANA  expects  to  award  approximately 
$5  million  in  financial  assistance  under 
section  803  of  the  Act  for  each  of  the 
three  closing  dates.  Thus,  a  total  of 
approximately  $15  million  in  section  803 
funds  will  be  available  under  this 
program  announcement. 

Note. — Each  tribe  or  Native  American 
organization  is  eligible  to  receive  no  more 
than  one  grant  award  under  this 
announcement 

Multi-Year  Projects 

Applicants  may  apply  for  projects  of 
up  to  36  months  duration.  A  multi-year 
project  affords  applicants  the 
opportunity  to  undertake  long-range 
planning,  unlike  what  can  be  achieved 
readily  in  a  single  annual  plan  or 
project. 

Applicants  proposing  projects  for 
more  than  12  months  ("multi-year 
projects")  must  fully  describe  project 
objectives  and  activities,  as  well  as  an 
itemized  budget,  for  the  entire  project 
period,  and  must  fully  justify  the  entire 
time-frame  of  the  project.  The  budget 
period  for  each  multi-year  project  grant 
will  be  12  months.  Funding  after  the  first 
twelve  months  of  a  multi-year  project 
will  be  non-competitive  and  will  depend 
upon  the  grantee's  progress  in  achieving 
the  objectives  of  the  project  according  to 
the  approved  work  plan,  the  availability 
of  Federal  funds,  and  compUance  with 
the  Native  American  Programs  Act  and 
all  relevant  regulations. 


For  projects  approved  for  more  than 
twelve  months,  copies  of  the  budget  and 
Part  IV  as  initially  approved  in  the 
original  application  or  a  revised  budget 
and  Part  IV  as  negotiated  with  ANA  are 
required  for  the  subsequent  months. 
Specific  guidance  will  be  provided  to 
multi-year  project  grantees  to  whom 
these  requirements  apply  in  Fiscal  Year 
1987. 

Multi-year  projects,  as  well  as  single 
year  projects,  must  be  complete,  self- 
sustaining  or  supported  with  other  than 
ANA  funds  at  the  end  of  the  project 
period.  ANA's  funding  of  multi-year 
projects  is  not  for  a  program  in  the 
applicant  community  which  operates 
indefinitely  and  has  need  for  support 
funding  on  an  annual  basis. 

Grantee  Share  of  Project 

Grantees  must  provide  at  least  20 
percent  of  the  total  approved  cost  of  the 
project  which  may  be  cash  or  in-kind. 
The  total  approved  cost  of  the  project  is 
the  sum  of  the  Federal  share  and  the 
non-Federal  share.  An  itemized  budget 
detailing  the  applicant's  non-Federal 
share  and  its  source  must  be  included  in 
the  application.  A  request  for  a  waiver 
of  the  Non-Federal  share  requirement 
may  be  submitted  in  accordance  to 
§  1336.50  (b)t3)  of  the  Native  American 
Program  Regulations. 

Executive  Order  12372  Coverage 

This  program  is  not  covered  by 
Executive  Order  12372. 
"Intergovernmental  Review  of  Federal 
Programs". 

The  Application  Process  Availability  of 
Applicatioo  Forms 

In  order  to  be  considered  for  a  grant 
under  this  program  announcement  an 
application  must  be  submitted  on  the 
forms  supplied  and  in  the  manner 
prescribed  by  ANA  The  application  kits 
containing  the  necessary  forms  may  be 
obtained  from:  Administration  for 
Native  Americans.  Office  of  Human 
Development  Services,  DilHS,  Room 
5300,  North  Building.  330  Indepmdenoe 
Avenue  SW.,  Washington,  DC  202OT. 
Attention:  No.  13612-861.  (202)  245-7727 

Application  SubmissioQ 

One  signed  original  and  two  copies  of 
the  grant  application,  including  all 
attachments,  must  be  submitted  to  the 
address  specified  in  the  appUcation  kit. 
The  application  shall  be  signed  by  an 
individual  authorized  to  act  for  the 
applicant  tribe  or  organization  and  to 
assume  the  applicant's  obligations  under 
the  terms  and  conditions  of  the  ^ant 
award,  including  Native  American 
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Program  statutory  requirements  and 
regulations. 

Applicatioii  Consideration 

The  Commissioner  of  the 
Administration  for  Native  Americans 
determines  the  final  action  to  be  taken 
with  respect  to  each  grant  application 
received  under  this  announcement.  The 
following  points  should  be  taken  into 
consideration  by  all  applicants: 

•  Incomplete  applications  and 
applications  that  do  not  conform  to  this 
announcement  will  not  be  accepted  for 
review.  Applicants  will  be  notified  in 
writing  of  any  such  determination  by 
ANA. 

•  Complete  applications  that  conform 
to  all  the  requirements  of  this  program 
announcement  are  subjected  to  a 
competitive  review  and  evaluation 
process  by  an  independent  review  panel 
against  the  published  criteria.  The 
results  of  this  review  will  assist  the 
Commissioner  in  making  final  funding 
decisions. 

•  The  Commissioner's  decision  also 
takes  into  account  the  comments  of  the 
ANA  staff  and  other  interested  parties. 

•  The  Commissioner  makes  grant 
awards  consistent  with:  the  purpose  of 
the  Native  American  Programs  Act;  all 
relevant  statutory  requirements  and 
regulations;  this  Program 
Announcement;  and  the  limits  of 
available  funds. 

•  After  the  Commissioner  has  made 
decisions  on  all  applications, 
unsuccessful  applicants  will  be  notified 
in  writing.  Successful  applicants  are 
notified  through  an  official  Notice  of 
Financial  Assistance  Awarded  (NFAA). 
The  NFAA  will  state  the  amount  of 
Federal  funds  awarded,  the  purpose  of 
the  grant,  the  terms  and  conditions  of 
the  grant  award,  the  effective  date  of  the 
award,  the  project  period,  the  budget 
period,  and  the  amount  of  the  non- 
Federal  matching  share  requirement. 

Review  Process 

I.  Eligibility  Review.  The  independent 
review  panel  will  first  review  an 
application  to  determine: 

(1)  That  the  apphcation  proposes 
project  objectives  which  are  responsive 
to  the  Program  Announcement; 

(2)  That  the  applicant  is  an  eligible 
applicant  in  accordance  with  the 
Eligible  Applicant  Section  of  the 
announcement;  and 

(3)  That  the  application  is  complete, 
with  all  required  forms  and  material 
included. 

An  application  that  does  not  meet 
these  three  requirements  will  not  be 
considered  for  funding. 

II.  Evaluation  Review  and  Review 
Criteria:  Applications  tha.t  satisfy  the 


three  requirements  in  the  Eligibility 
Review  will  be  evaluated  and  rated  by  a 
review  panel  on  the  basis  of  the 
following  criteria: 

(1)  The  application  describes  long- 
range  community  goals,  within  the 
context  of  a  long  range  plan,  project 
objectives,  and  project  activities  which: 

•  Relate  to  each  other  in  a  logical 
way; 

•  Are  realistic; 

•  Are  based  on  a  described  locally 
determined,  balanced  social  and 
economic  development  strategy; 

•  Clearly  address  a  major  problem 
within  the  community;  and 

•  Describe  a  reasonable  and  sound 
strategy  for  achieving  project  self- 
su^ciency.  (30  points) 

(2)  The  proposed  project  will  result  in 
measurable,  concrete  outcomes  which 
will  clearly  contribute  to  the  overall 
development  of  the  community  and  its 
members.  Where  possible,  baselines  are 
provided  against  which  the  outcomes 
can  be  evaluated  at  year  end.  (Example: 
Unemployment  will  decrease  by  2%  on 
the  reservation,  from  13%  to  11%.)  (25 
points) 

(3)  SpeciHc  evidence  is  contained  in 
the  application  of  the  commitment  of  the 
community,  of  the  support  of  the 
governing  body,  of  resource 
commitments  for  the  proposed  project 
from  the  community  and  the  applicant 
organization,  and  of  cited  reports  or 
studies  which  support  the  feasibility  of 
the  proposed  project,  if  applicable.  (15 
points) 

(4)  The  application  presents  a  detailed 
budget  and  work  plan,  with  the  budget 
specifically  related  to  the  work  plan. 
The  budget  and  work  plan  contain 
complete  explanations  and  justification 
of  line  items,  including  technical 
assistance.  The  budget  is  reasonable  in 
terms  of  the  outcome  and  benefits 
expected.  The  application  demonstrates 
the  coordinated  use  of  specific  non- 
Federal  and  Federal  resources  (other 
than  from  ANA)  as  part  of  its  strategy. 
(15  points) 

(5)  Management  and  administrative 
capabilities  necessary  to  ensure 
accountability  and  to  justify  receipt  of 
Federal  funds  are  evident  in  the 
application.  The  application  identifies 
by  position  or  role  all  proposed  key 
personnel,  consultants  and  contractors; 
and  demonstrates  their  qualifications  by 
the  inclusion  of  resumes,  position 
descriptions,  or  consultant  and 
contractor  capability  statements.  (15 
points] 

Guidance  to  Applicants 

The  following  policies,  pointers,  and 
instructions  are  provided  to  assist 


applicants  in  developing  a  fully 
competitive  application. 

/.  Projects  or  Activities  That  Generally 
Will  Not  Meet  the  Purposes  of  This 
Announcement 

ANA  seeks  to  fund  projects  that 
reflect  self-determination  at  the  local 
level;  that  cause  measurable  impact  in 
the  community  at  the  end  of  the  project 
period;  that  have  a  discernible 
completion  date  and  do  not  require  on- 
going support;  and  that  incorporate  a 
developed  strategy  for  achieving  social 
and  economic  self-sufficiency,  a  strategy 
that  utilizes  all  resources  in  the 
community. 

The  following  activities  are 
inconsistent  with  the  policies  of  ANA: 

•  Projects  which  support  a  grantee  in 
providing  training  and/or  technical 
assistance  (T/TA)  to  other  tribes  and 
Native  American  organizations  ("third 
party  T/  TA").  However,  the  purchase 
of  T/TA  by  a  grantee  for  its  own  use  or 
use  for  its  members  (as  in  the  case  of  a 
consortium),  where  T/TA  is  necessary 
to  carry  out  project  objectives,  is 
encouraged; 

•  Plans,  feasibihty  studies  or  manuals 
that  are  not  essential  to  achieving  the 
long-range  goals  of  the  local  community: 

•  On-going  social  service  delivery,  or 
expansion  or  continuation  of  existing 
social  service  delivery  programs; 

•  Core  administrative  functions  or 
major  activities  that  essentially  support 
the  applicant's  administrative  office; 

•  Project  goals  which  are  not 
responsive  to  one  or  more  of  the  three 
ANA  goals  (Governance,  Economic 
Development,  Social  Development); 

•  Projects  plans  or  strategies  clearly 
not  determined  or  developed  at  the  local 
level; 

•  Proposals  from  consortia  of  Tribes 
that  are  not  specific  in  regard  to  support 
from  and  roles  of  member  Tribes; 

•  Projects  which  should  be  supported 
by  other  Federal  funding  sources 
appropriate  and  available  for  the 
proposed  activity; 

•  Lack  of  measurable,  concrete 
outcomes  or  benefits  to  the  community; 

•  Activities  that  will  not  be 
completed,  self-sustaining  or  supported 
by  other  than  ANA  funds  at  end  of  the 
project  period; 

•  Lack  of  demonstrated  coordination 
with  non-ANA  resources; 

•  The  purchase  of  real  estate  (see  45 
CFR  1336.50(e))  or  construction  with 
ANA  funds  (see  HDS  Grants 
Administration  Manual  3-e). 

ANA  will  also  review  very  carefully 
and  critically  applications  in  which 
major  capital  expenditures,  franchise  or 
management  fees,  or  the  acquisition  of 
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major  capital  equipment,  especially 
computers  or  word  processing 
equipment,  are  a  major  component  of 
the  budget.  After  negotiation,  such 
expenditures  may  be  deleted  from  the 
budget  of  an  otherwise  approved 
application. 

//.  Pointers  on  the  Application  Process 
Itself 

•  The  application's  Form  424  must  be 
signed  by  the  applicant's  representative 
authorized  to  act  with  full  authority  for 
the  applicant. 

•  ANA  suggests  that  the  pages  of  the 
application  be  numbered  sequentially 
from  the  first  page.  This  allows  for  easy 
reference  during  the  review  process. 
Simple  tabbing  of  the  sections  of  the 
application  is  also  most  helpful  to  the 
reviewers. 

•  Two  copies  plus  the  original  are 
required.  Four  additional  copies  are 
requested,  since  a  total  of  six  copies 
ensures  a  more  timely  review. 

•  Applicants  are  encouraged  to  have 
someone  other  than  the  author  apply  the 
evaluation  criteria  and  actually  score 
the  application  prior  to  its  submittal.  In 
this  way,  applicants  will  gain  a  better 
sense  of  their  application's  quality  and 
potential  competitiveness. 

•  ANA  suggests  that  applications 
containing  proposed  business 
development  include  a  business  plan: 
ownership  stipulations,  market 
potential,  fmancing  aspects,  cost  of 
production  (service  or  product)  and 
projected  profit.  The  more  information 
given  a  review  panel  on  a  proposed 
business,  the  better  able  it  is  to  evaluate 
the  potential  for  success. 

•  There  is  no  upper  or  lower  limit, 
either  a  maximum  or  a  minimum,  to  the 


amount  of  Federal  funds  that  may  be 
requested.  The  average  amount  of  a 
Fiscal  Year  1985  SEDS  grant  was 
$125,000. 

•  A  project  abstract  summarizing  the 
proposed  project  must  be  included. 
Detailed  instructions  are  included  in  the 
Application  Kit. 

•  Applicants  should  describe  the 
work  already  accomplished  toward  the 
completion  of  a  proposed  project.  This 
information  allows  the  panel  to  more 
fully  evaluate  the  feasibility  of  the 
proposed  project  within  the  budget  and 
time  schedule  provided. 

•  ANA  does  not  fund  on  the  basis  of 
need.  ANA  funds  those  projects  that 
have  the  greatest  potential  for  positively 
affecting  a  community's  local 
governance  and  social  and  economic 
development. 

•  For  purposes  of  planning  and 
developing  an  ANA  application,  the 
expected  project  start  date  for 
successful  applicants  will  be  120  days 
after  the  closing  date  under  which  the 
application  was  submitted. 

Due  Dates  For  Receipt  of  Applications 

The  closing  dates  for  applications 
submitted  in  response  to  this  program 
announcement  are  October  21, 1985, 
February  28. 1986  and  June  10. 1986. 

Receipt  of  Applications 

Applications  must  be  hand  delivered 
or  mailed  to:  Department  of  Health  and 
Human  Services.  Office  of  Human 
Development  Services,  Discretionary 
Grants  Management  Branch,  William  J. 
McCarron,  Chief.  Hubert  H.  Humphrey 
Building,  Room  345-F,  200  Independence 
Avenue  SW..  Washington.  DC  20201. 
Attention:  13612-661. 


Applications  mailed  through  the  U.S. 
Postal  Service  or  a  commercial  deUvery 
service  shall  be  considered  as  meeting 
the  deadline  if  they  are  either 

(1)  Received  on  or  before  the  deadline 
date  at  the  above  address,  or 

(2)  sent  on  or  before  the  deadline  date. 
(Applicants  are  cautioned  to  request  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  U.S.  Postal  Service.  Private 
metered  postmarics  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

Late  applications.  Applications  which 
«do  not  meet  the  criteria  in  the  above 
paragraph  of  this  section  are  considered 
late  applications.  HDS  shall  notify  each 
late  applicant  that  its  application  will 
not  be  considered  in  the  current 
competition. 

Extension  of  deadlines.  HDS  may 
extend  the  deadline  for  all  applicants 
because  of  acts  of  God  such  as  floods. 
hurricanes,  etc.,  or  when  there  is  a 
widespread  disruption  of  the  mails. 
However,  if  HDS  does  not  extend  the 
deadline  for  all  applicants,  it  may  not 
waive  or  extend  the  deadline  for  any 
applicant. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  13.612  Native  American 
Programs) 

Dated:  August  e.  1985. 
William  Lynn  Engies, 

Commissioner.  Administration  for  Native 
Americans. 

Approved  August  S.  1985. 
Dorcas  R.  Hardy, 

Assistant  Secretary  for  Human  Devetopmetd 
Services. 
(FR  Doc.  85-19111  Filed  8-9-85;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  122 

IFRL-2890-1] 

National  Pollutant  Disctiarge 
Elimination  System  Permit 
Regulations;  Storm  Water  Point 
Sources;  Additional  Information  and 
Request  for  Comments 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  Rule;  Reopening  of 
comment  period. 

summary:  On  March  7. 1985.  the  Agency 
published  a  Notice  of  Proposed 
Rulemaking  (50  FR  9362)  which 
proposed  to  amend  the  final  storm  water 
regulations  published  on  September  26. 
1984  at  49  FR  37998.  The  March  7 
proposal  left  the  substantive  coverage  of 
the  final  rule  intact  but  proposed  some 
changes  in  the  application  process.  First, 
the  application  deadline  was  proposed 
to  be  extended  until  at  least  December 
31. 1985.  Second.  EPA  proposed  to 
eliminate  the  general  requirement  that 
the  first  category  (Group  I)  of 
dischargers  submit  NPDES  Application 
Form  2C  (sampling  data).  In  lieu  of  this 
requirement,  it  was  proposed  that  Group 
I  submit  the  narrative  currently  required 
of  Group  II,  with  two  additions.  As  an 
alternative,  the  preamble  requested 
comments  on  maintaining  Form  2C  but 
providing  authority  to  waive  this 
requirement  for  a  category  of  sources 
where  data  representative  of  the 
category  were  submitted.  One  hundred 
and  thirty-two  comments  were  received 
on  the  proposed  rule.  Based  on  an 
evaluation  of  these  comments  and  a  re- 
examination of  the  issues,  the  Agency 
has  decided  to  reopen  the  comment 
period  on  the  March  7  proposal  to 
provide  an  additional  opportunity  for 
comment.  Today's  notice  invites 
comment  on  establishing  a  group 
application  option  for  Group  I 
dischargers. 

In  a  separate  rule.  EPA  plans  to 
extend  the  deadline  for  storm  water 
permit  applications  for  Group  I  and 
Group  II  dischargers.  The  deadlines  will 
take  into  account  the  time  necessary  to 
issue  final  regulations  based  on  the 
March  7. 1985  proposal  and  today's 
notice  and  the  time  needed  by 
applicants  to  identify  and  categorize 
their  discharges,  gather  and  analyze 
data,  and  prepare  applications. 

date:  Comments  on  today's  notice  must 
be  received  on  or  before  September  11. 
1985. 


ADDRESS:  Interested  persons  may 
submit  written  comments  to:  Martha 
Kirkpa  trick.  Permits  Division  (EN-336). 
Office  of  Water  Enforcement  and 
Permits.  U.S.  Environmental  Protection 
Agency,  Washington,  D.C.  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tom  Laverty,  Telephone:  (202)  426-7035. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  March  7. 1985  Proposed  Rulemaking 

III.  Reaction  to  the  March  7  Proposal 

IV.  Today's  Notice 

A.  Group  Application 

B.  Municipal  Storm  Water  Sewers 

C.  Discharges  Into  Municipal  Storm  Water 
Sewers 

V.  Request  for  Comments:  Issues 

A.  Group  Application 

B.  Municipal  Storm  Water  Sewers 

C.  Discharges  Into  Municipal  Storm  Water 
Sewers 

I.  Background 

The  Environmental  J>rotection  Agency 
published  final  regulations  on 
September  26. 1984  (49  FR  37998)  that 
addressed  several  issues  concerning  the 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  program 
administered  under  the  Clean  Water 
Act.  One  aspect  of  those  final  rules 
concerned  the  regulation  of  storm  water 
discharges.  The  rule  defined  the  scope 
of  NPDES  permit  program  coverage  of 
storm  water  point  sources  and  identified 
two  types  of  storm  water  dischargers 
with  different  application  requirements 
for  each. 

The  September  26  rule  also 
established  an  April  26. 1985  deadline 
for  the  submittal  of  storm  water 
applications  in  those  States  in  which 
EPA  is  the  permitting  authority.  The 
application  deadline  does  not  eliminate 
the  requirement  for  a  point  source  to 
have  a  permit,  nor  does  it  provide 
protection  from  enforcement  actions  by 
citizen  groups  or  NPDES  States. 

Although  storm  water  discharges  have 
been  subject  to  NPDES  permit 
requirements  since  1976.  the  September 
26  regulations  generated  considerable 
post-promulgation  comment  that  mainly 
focused  on  two  issues:  the  scope  of 
coverage  and  the  Agency's 
administrative  strategy  for  regulating 
these  sources.  Concerns  were  raised 
over  the  number  of  applications  that 
would  need  to  be  filed  and  the  resulting 
burden  on  both  applicants  and 
permitting  authorities.  Many 
commenters  argued  that  these  sources 
posed  so  httle  threat  to  the  environment 
that  they  did  not  justify  such  extensive 
and  burdensome  requirements. 

Environmental  groups  maintained  that 
the  Agency's  decisions  reflected  in  the 
September  26  rule  should  be  retained,  at 


a  minimum,  and  should  not  be  changed 
without  strong  justification  supported  by 
data.  They  expressed  reservations  that 
any  change  or  delay  would  exacerbate 
EPA's  failure  t6  regulate  these 
discharges.  Administering  State 
agencies  indicated  concern  over  the 
manageability  of  the  September  26  rule, 
specifically  the  adequacy  of  existing 
resources  to  handle  the  infiux  of  permit 
applications  expected  and  the  resulting 
contribution  to  permit  backlogs.  States 
commented  that  the  diversion  of  their 
limited  resources  to  handle  storm  water 
permitting  would  delay  their  response  to 
more  pressing  and  serious 
environmental  problems. 

In  response  to  concerns  voiced  over 
the  September  26  rule  by  administering 
agencies,  municipalities,  and  industry 
groups,  EPA  published  proposed 
changes  to  the  storm  water  regulations 
on  March  7, 1985,  at  50  CFR  9362.  (For  a 
more  detailed  discussion  of  the 
background  of  the  Agency's  storm  water 
regulations,  see  49  FR  37998  (September 
26, 1984)  and  50  FR  9362  (March  7. 
1985)). 

II.  March  7, 1985  Proposed  Rulemaking 

The  March  7. 1985  proposal  left  the 
substantive  coverage  of  the  September 
26. 1984  final  rule  intact,  but  proposed 
several  changes  in  application 
requirements  and  EPA's  control 
strategy.  The  March  7  notice  proposed 
some  changes  in  the  application 
requirements  for  Group  I  dischargers.  It 
was  proposed  that  the  current 
requirement  that  Group  I  discharges 
submit  Form  2C  (sampling  and  analysis 
data  of  effluent)  be  eliminated.  In  Heu 
thereof.  Group  I  dischargers  would 
submit  Form  1  and  the  narrative 
currently  required  of  Group  II,  with  two 
additions.  Group  I  applicants  would  also 
submit  any  available  existing 
quantitative  data,  and  would  identify 
(no  sampling  required)  pollutants  Hsted 
in  the  rule  (oil  and  grease,  total  organic 
carbon  (TOC),  chemical  oxygen  demand 
(COD),  and  any  pollutant  listed  in 
Appendix  D  of  40  CFR  Part  122)  that  the 
applicant  knows  or  has  reason  to 
believe  are  present  in  its  storm  water 
discharge.  The  Agency  specifically 
requested  comments  on  whether  the 
pollutants  listed  in  proposed  40  CFR 
122.21  (f)(9)(iii)  would  be  appropriate  for 
generally  assessing  storm  water 
discharge  quality  and  thus  ascertaining 
its  impact  on  the  quality  of  the  receiving 
waters. 

In  proposing  to  suspend  Form  2C  the 
Agency  was  depending  in  part  on 
commitments  from  industries  and  trade 
associations  that  they  would  submit 
representative  quantitative  sampling 


Federal  Register  /  Vol.  50.  No.  155  /  Monday.  August  12.  19B5  /  Proposed  Rules 


32549 


and  analysis  data  during  1985.  In 
December  1984  and  February  1985. 
representatives  of  several  industries  and 
trade  associations  met  with  the  EPA 
Assistant  Administrator  for  Water  to 
discuss  their  concerns  with  the 
September  26  final  rule.  On  both 
occasions,  a  number  of  industry  groups 
indicated  a  wiihngness  to  supply  EPA 
with  representative  quantitative  data  on 
their  memberships'  storm  water 
discharges. 

To  follow  up  on  these  assurances,  the 
Agency  held  a  meeting  on  March  7. 1985, 
during  the  comment  period,  in  order  to 
clarify  the  details  of  this  data-gathering 
initiative.  This  meeting  was  attended  by 
representatives  of  several  dozen 
industry  trade  associations,  a  few 
individual  companies  and 
environmental  groups.  At  this  meeting, 
EPA  set  forth  the  criteria  and  minimum 
standards  for  the  group  data 
submissions.  EPA  requested  that  trade 
associations  make  a  formal  commitment 
to  provide  representative  data,  and 
submit  this  data  to  EPA  by  September  1, 
1985.  It  was  envisioned  that  such  data 
would  supplement  the  existing  data  on 
storm  water  discharges  available  to  the 
Agency  (e.g..  the  Nationwide  Urban 
Runoff  Program  (NfURP)  study),  and 
could  form  the  basis  for  establishing 
permitting  priorities  and  permit 
conditions  and  limitations.  EPA  held  a 
second  meeting  on  March  22  to  further 
refine  and  explain  the  data-gathering 
process. 

Ultimately,  29  trade  associations  and 
individual  industries  submitted 
commitment  letters  to  EPA  indicating 
their  willingness  to  conduct 
representative  quantitative  sampling 
and  analysis  in  order  to  assist  the 
Agency  in  developing  a  sound  data  base 
on  storm  water  discharges.  However,  for 
reasons  discussed  below,  EPA  has 
determined  that  it  is  necessary  to  reopen 
the  comment  period  for  further  public 
input  on  its  rulemaking.  In  light  of 
today's  reopening  of  the  comment 
period,  EPA  views  the  trade 
associations'  commitments  as 
suspended.  EPA  appreciates  the  efforts 
of  those  associations  that  have  initiated 
programs  for  the  collection  of 
representative  data  and  expects  that  the 
results  from  those  programs  will  prove 
valuable  in  submitting  group 
applications  and  in  making  permitting 
decisions. 

The  March  7  proposal  also  requested 
comments  on  whether,  in  the  event  that 
the  Form  2C  requirement  was  retained, 
the  regulations  should  include 
discretionary  authority  for  the  Director 
of  the  Office  of  Water  Enforcement  and 
Permits  to  waive  the  quantitative  data 


submission  requirement  for  a  class  or 
category  of  Croup  I  storm  water  point 
sources.  Such  a  provision  would  require 
submission  of  representative 
quantitative  data  that  accurately 
characterizes  the  storm  water 
discharges  of  that  class  or  category. 

Finally,  it  was  proposed  that  the 
definition  of  "urbanized  area"  in  the 
storm  water  regulations  be  amended  to 
reflect  the  most  current  criteria 
established  by  the  Bureau  of  Census, 
rather  than  the  1970  designation. 

Because  these  provisions  are  the 
subject  of  ongoing  litigation  in  the  D.C. 
Circuit  Court  of  Appeals,  EPA  requested 
from  the  Court  a  partial  remand  of  the 
record  in  order  to  proceed  with  this 
rulemakings  The  partial  remand  was 
granted  on  March  26, 1985. 

III.  Reaction  to  the  March  7  Proposal 

Industries,  trade  associations,  EPA 
Regional  Offices,  states,  cities.  Federal 
agencies,  and  environmental  groups 
submitted  one  hundred  and  thirty-two 
comments  on  the  March  7  proposal. 
With  two  exceptions,  all  the 
commenters  supported  EPA's  proposal 
as  an  appropriate  means  to  developing  a 
manageable  and  environmentally  sound 
storm  water  program.  The  two 
environmental  groups  submitting 
comments  criticized  the  proposal  on  a 
number  of  grounds.  They  favored,  at  a 
minimum,  withdrawal  of  the  proposal 
and  retention  of  the  existing 
requirements.  Many  of  the  commenters 
also  discussed  the  substantive  coverage 
of  the  September  26  rules. 

Based  on  an  evaluation  of  the 
comments  received  on  the  March  7 
proposal,  an  assessment  of  the 
commitments  received  from  trade 
associations,  and  re-examination  of  the 
issues,  the  Agency  in  today's  notice  is 
providing  additional  information  on  its 
proposed  administrative  strategy  and 
reopening  the  comment  period.  "The 
Agency  is  reopening  the  comment  period 
to  ensure  that  all  affected  parties  have 
an  opportunity  to  comment  on  the 
details  of  the  group  application 
approach  and  other  issues  outlined  in 
today's  notice.  As  was  the  case  with  the 
March  7  proposal,  today's  notice  does 
not  affect  the  status  of  existing  storm 
water  dischargers  with  effective  NPDES 
permits.  As  provided  in  122.21(c)(2). 
these  dischargers  are  not  obligated  to 
submit  an  application  for  an  NPDES 
permit. 

IV.  Today's  Notice 

A.  Croup  Application  Requirements 

Today's  notice  requests  comments  on 
a  rule  based  on  a  group  application  as 
an  alternative  to  the  approaches  in  the 


September  26  rule  and  the  March  7 
proposal.  Such  a  rule  would  be  in 
essence  a  codification  of  the 
representative  data  submission  concept 
outlined  in  the  March  7  proposal  and 
discussed  at  the  two  March  1965  pubhc 
meetings.  In  addition  to  eliminating  the 
need  for  all  storm  water  point  sources  to 
submit  Form  2C  information,  if  would 
also  eliminate  the  need  for  submission 
of  individual  Form  I's  by  appUcants 
covered  by  a  group  application. 
However.  EPA  is  considering  modifying  "' 
the  approach  discussed  in  the  March 
proposal  by  treating  the  group 
submission  of  representative  data  as  a 
formal  NTOES  application  similar  to  the 
traditional  individual  applications.  The 
regulatory  provisions  governing  permit 
application  and  issuance  would  thus 
apply. 

As  mentioned  above,  EPA  received  29 
commitment  letters  indicating  a 
willingness  to  voluntarily  submit 
representative  storm  water  data.  The 
Agency  is  concerned  that  such  letters 
may  not  provide  a  sufficient  basis  for 
suspending  the  Form  2C  requirement  for 
all  Group  I  storm  water  point  sources  for 
a  number  of  reasons.  First,  it  may  be 
inappropriate  to  substitute  voluntary 
commitments  to  submit  data  form  may 
be  burdensome  »nd  time-consuming. 
Moreover,  data  submissions  from  the  29 
trade  associations  may  not  justify 
eliminating  the  regulatory  data 
submission  requirement  for  those  Croup 
I  dischargers  who  did  not  particii>ate  in 
the  commitment  process.  Despite  these 
drawbacks,  EPA  regards  the 
submisssion  of  representative  data 
through  group  application  process  as 
crucial  to  the  success  of  its  storm  water 
program.  Codification  of  these 
representative  data  submissions  into  a 
group  application  rule  as  discussed  in 
today's  notice  should  reduce  the 
confusion  revealed  in  the  commitment 
letters  regarding  incomplete  coverage  of 
the  categories  or  subcategories. 
Imprecise  delineation  among  the 
memberships  of  trade  associations,  and 
uncertainties  as  to  the  appropriate  storm 
water  data  to  be  submitted.  The  revised 
approach  described  below  would  build 
on  the  efforts  expended  to  date  by  both 
the  Agency  and  the  cooperating  trade 
associations.  The  benefits  of  today's 
storm  water  permitting  approach  (i.e,. 
the  group  application  option)  are 
manageability  and  the  submission  of 
quantitative  data  upon  which  to  base 
permit  issuance  priorities  and  establish 
permit  term  and  conditions. 

As  major  elements  of  the  strategy 
outlined  below,  all  storm  water  point 
sources  would  have  to  submit  either  an 
individual  application  or  be  covered  by 
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an  approved  storm  water  group 
application.  The  group  application, 
therefore,  would  be  an  optional 
alternative  to  the  submission  of  the  full 
NPDES  applJcaHon  by  all  Group  I 
sources.  The  group  application  would 
contain  representative  data  submitted 
by  a  representative  entity  such  as  a 
trade  association  for  a  subcategory  of 
industrial  dischargers  and  would  satisfy 
the  regulatory  application  requirements 
of  any  discharger  falling  within  the 
particular  subcategory.  Neither  Form  1 
nor  Form  2C  would  be  required  of  every 
discharger  covered  by  the  group 
application.  The  group  application 
approach  comports  with  the  Agency's 
expectation  to  issue  general  permits  to 
storm  water  point  sources  in  most 
instances. 

This  group  application  procedure 
would  apply  only  to  facilities  in  States 
that  are  not  approved  to  administer  the 
NPDES  program.  Facilities  within 
approved  States  must  follow  the  States' 
regulations  and  submit  individual  permit 
applications  where  required.  Approved 
States  would  be  free  to  amend  their 
regulations  to  adopt  the  group 
application  procedure  for  all  storm 
water  dischargers  or  as  an  alternative  to 
individual  storm  water  applications  in 
some  cases.  Should  EPA  promulgate  a 
final  rule  codifying  the  group  application 
alternative.  NTDES  States  may  defer  the 
permit  application  deadline  for  storm 
water  point  sources  to  allow  time  for 
EPA's  evaluation  of  the  group 
applications  and  for  general  permit 
development.  States  could  establish 
permit  issuance  priorities  to  take  into 
consideration  this  data  gathering  and 
model  permit  development.  Such  actions 
will  probably  require  regulatory  changes 
in  many  States.  NPDES  States  would 
then  need  to  issue  general  or  individual 
permits,  as  appropriate,  for  each 
subcategory  promptly  after  EPA  has 
provided  model  terms  and  conditions  for 
that  subcategory's  storm  water  general 
permit.  In  any  case  where  a  State 
chooses  to  follow  this  procedure,  it 
should  be  careful  to  preserve  its 
authority  to  require  individual  permits 
when  the  NPDES  program  director 
determines  that  a  general  permit  is 
inappropriate  for  a  specific  discharger. 
While  EPA  implements  the  group 
application  process,  NPDES  States  not 
already  approved  to  issue  general 
permits  should  consider  actively 
pursuing  a  modification  of  their 
programs  to  provide  general  permit 
issuance  authority.  The  ability  to  issue 
general  permits  is  an  effective,  and 
perhaps  the  only  practical,  means  of 
permitting  some  of  these  sources. 


EPA  is  considering  accepting  group 
apphcations  primarily  on  the  basis  of 
industrial  subcategories  (as  defined  by 
40  CFR  Subchapter  N)  rather  than 
industrial  categories.  The  Agency 
believes  submission  by  subcategory 
would  improve  the  quahty  of  the  data 
received,  allow  for  more  elective 
analysis,  and  provide  a  clearer  basis  for 
general  permit  terms  and  conditions. 
This  should  also  help  eliminate  the 
problem  of  "blurring  of  categories"  due 
to  the  overlapping  nature  of  some  trade 
associations'  memberships.  However, 
submissions  by  category  may  be 
acceptable  where  they  meet  the  criteria 
for  representativeness. 

EPA  is  considering  requiring  those 
associations  electing  to  use  the  group 
application  approach  to  submit  Part  1  of 
a  group  application  to  the  USEPA  O^ice 
of  Water  Enforcement  and  Permits  no 
later  than  90  days  from  the  publication 
date  of  the  final  rule.  The  Agency's 
preferred  position  is  that  this  9G-day 
date  serves  as  a  mandatory  cutoff,  such 
that  failure  to  submit  Part  1  within  90 
days  would  preclude  the  group 
application  option  for  those  sources 
within  the  subcategory. 

Part  1  would  contain  a  commitment  to 
submit  quantitative  data  from  facilities 
within  the  subcategory  in  accordance 
with  the  regulatory  criteria  described 
below,  and  a  full  description  of  the 
groups'  data  collection  plans,  including 
a  description  of  the  facilities  covered  by 
the  application  and  an  identification  of 
the  facilities  submitting  data.  EPA  is 
considering  requiring  the  group 
applicant  to  select  the  facilities  that 
would  submit  data  so  that  data 
submissions  from  such  facilities  would 
be  representative  of  the  subcategory 
according  to  the  suggested  factors.  The 
submission  would  contain,  in  proportion 
to  the  distribution  within  the 
subcategory,  the  following:  a  range  of 
operations,  size  and  geographic  location; 
facilities  with  and  without  treatment  of 
storm  water  ("treatment"  also  includes 
best  management  practices  designed  to 
reduce  pollutant  loadings);  and  data 
from  facilities  which  send  process  water 
to  a  POTW  and  those  that  discharge 
storm  water  directly  to  surface  waters. 
The  Agency  is  also  considering  requiring 
that  the  group  application  contain  data 
submissions  from  10  percent  of  the 
industrial  subcategory,  with  a  minimum 
of  10  facilities.  Facilities  with  historical 
data  on  their  storm  water  discharges 
would  submit  such  data  if  they  meet 
these  criteria. 

The  Part  I's  would  be  reviewed  for 
acceptability  based  on  the 
representative  criteria  outlined  above, 
and  in  accordance  with  40  CFR  122.21(e] 


(completeness  of  NPDES  permit 
applications].  As  with  a  completeness 
decision  on  any  application,  the 
judgment  whether  to  accept  Part  1 
would  rest  with  the  permitting  authority. 
For  purposes  of  review  of  the  storm 
water  group  applications,  the  EPA 
Office  of  Water  Enforcement  and 
Permits  would  be  the  permitting 
authority  for  dischargers  located  in 
States  not  approved  to  administer  the 
NPDES  permit  program.  A  notice  would 
be  published  in  the  Federal  Register 
announcing  the  acceptance  of  Part  I's 
for  particular  subcategories.  Federal 
Register  publication  of  acceptance 
appears  to  be  the  most  efficient  means 
of  notifying  all  the  dischargers  within 
the  subcategory  of  the  opportunity  for 
coverage  under  the  group  application.  If 
a  submission  is  deficient,  the  Agency 
could  reject  it  or  request  that  corrections 
be  made  in  an  expeditious  manner  prior 
to  a  final  decision  on  acceptability. 

Any  discharger  falling  within  a 
subcategory  for  which  a  Part  1  has  been 
accepted  would  have  the  option  of  being 
covered  under  the  group  application  or 
submitting  Form  1  and  Form  2C  for  its 
facility.  If  the  discharger  opted  for  group 
coverage,  no  individual  application 
(neither  Form  1  nor  Form  2C]  would  be 
needed.  (However,  a  Notice  of  Intent  to 
be  covered  under  any  storm  water 
general  permit  would  have  to  be 
submitted  by  any  facility  %vithin  the 
subcategory  desiring  coverage  at  the 
time  the  general  permit  is  proposed,  in 
order  to  be  covered  by  its  terms.  This 
Notice  of  Intent  would  serve  the  same 
purpose  as  EPA's  Application  Form  1  in 
terms  of  notifying  the  Agency  of  existing 
discharges  and  would  provide  the  same 
basic  information.) 

Any  Group  I  discharger  whose  storm 
water  discharges  do  not  fall  within  a 
subcategory  for  which  a  Part  1  has  been 
accepted  (or  those  desiring  not  to  be 
covered  by  a  group  application)  would 
submit  an  individual  NPDES  application 
(Form  1  and  Form  2C — sampling  data) 
for  their  storm  water  discharges.  The 
deadline  for  submittal  of  individual 
Group  I  applications  would  be  the  same 
as  for  Part  2  of  the  group  application. 

Part  2  of  the  group  application  would 
consist  of  representative  quantitative 
data  from  facilities  within  the 
subcategory.  Each  facility  chosen  for 
sampling  under  the  group  application 
would  test  for 

— Any  pollutant  limited  in  an  effluent 

guideline  for  its  subcategory; 
— Any  pollutant  listed  in  the  facility's 

NPDES  permit  for  its  process 

wastewater, 
—Oil  and  grease,  TOG,  GOD,  pH,  BOD; 

and 
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— Any  information  on  the  discharge 

required  under  40  CFR  122.21(g)(7)(iii). 

Testing  for  these  pollutants  would 
also  be  required  by  those  storm  water 
dischargers  submitting  individual 
applications. 

Group  applicants  actually  submitting 
data  representative  of  their 
subcategories  would  submit  information 
for  each  of  their  storm  water  outfalls. 
The  Agency  believes  t^lat.  since  the 
facility  participating  in  the  group 
application  by  submitting  quantitative 
information  on  its  storm  water 
discharges  is  representing  an  entire 
subcategory,  it  would  be  appropriate  to 
request  information  on  all  outfalls  in 
order  to  determine  accurately  the 
characteristics  of  the  discharges  of  that 
subcategory. 

Each  facility  from  which 
representative  data  are  submitted  under 
Part  2  of  the  group  application  would  Fill 
out  NPDES  application  Form  1,  and 
submit  quantitative  sampling  data  for 
each  of  its  storm  water  outfalls  on  Form 
2C.  For  ease  of  reporting,  this 
quantitative  information  would  be 
reported  on  Form  2C  although  the  entire 
sampling  and  analysis  requirements  of 
Form  2C  would  not  be  applicable. 

These  forms  would  be  compiled  by 
the  entity  representing  the  group 
applicants,  which  would  attach  a 
narrative  certifying  that  the  submission 
is  representative  in  accordance  with  the 
criteria  set  forth  in  the  regulation.  This 
narrative  would  be  signed  by  an 
association  officer  or  comparable 
position  responsible  for  policy-  or 
decision-making  functions  and  to  whom 
authority  to  sign  documents  on  behalf  of 
the  group  applicants  has  been  delegated 
or  assigned  in  accordance  with  the 
procedures  of  the  association  or  other 
entity.  As  mentioned  above,  Form  I's 
and  the  actual  data  submitted  on  Form 
2C  would  be  signed  by  the  individual 
facilities  in  accordance  with  the  general 
signatory  requirements  found  in  40  CFR 
122.22.  as  amended  in  49  FR  38047 
(September  26. 1984).  These  signatory 
requirements  are  a  means  of  formalizing 
commitments  and  identifying 
responsible  parties. 

Group  applications  would  be 
submitted  to  the  Permits  Division,  Office 
of  Water  Enforcement  and  Permits. 
USEPA.  Individual  applications  would 
be  submitted  to  the  permitting  authority 
as  with  any  other  NPDES  application. 
Once  the  group  applications  are 
reviewed.  EPA  would  use  the 
information  to  establish  permit  issuance 
priorities  and  draft  permit  terms  and 
conditions.  The  information  will  also 
determine  the  pollutant  loads  of  storm 
water  discharges  to  assist  States  and 


EPA  regional  offices  identify 
subcategories  for  which  individual 
permits  are  more  appropriate.  NPDES- 
approved  States  and  EPA  regional 
offices  would  continue  to  be  the 
permitting  authority  for  storm  water 
point  sources. 

Since  the  group  submission  would  be 
an  NPDES  permit  application,  it  would 
be  handled  through  normal  permit 
processes  and  would  be  subject  to  the 
regulatory  provisions  applicable  to 
permit  issuance.  Incomplete  or 
otherwise  inadequate  submissions 
would  be  handled  in  the  same  manner 
as  any  other  permit  application.  The 
permitting  authority  would  have  the ' 
right  to  require  submission  of  Form  1 
and  Form  2C  from  any  individual 
dischargers  it  designates. 

B.  Municipal  Storm  Water  Sewers 

Today's  notice  is  also  intended  to 
clarify  any  confusion  surrounding  the 
current  regulations  with  regard  to  the 
characterization  of  municipal  storm 
water  sewers  as  Group  I  or  Group  II. 
Data  available  to  the  Agency  from  the 
NURP  study  indicate  that  in  many 
instances  BOD  loadings  from  urban 
storm  water  sewers  were  estimated  as 
comparable  to  that  from  secondary 
freatment  facilities,  while  TSS  loadings 
were  estimated  to  be  a  factor  of  ten 
times  higher  than  loadings  from 
secondary  treatment  plants.  The  NURP 
study  found  significant  instances  of  high 
levels  of  hea\-y  metals  (especially 
copper,  lead  and  zinc)  in  urban  runoff. 
Freshwater  water  quality  standards 
(chronic)  were  exceeded  for  lead  (94%  of 
all  samples),  copper  (82%),  zinc  (77%) 
and  cadmium  (48%).  Because  of  the 
potential  significance  that  discharges 
from  municipal  storm  water  sewers  can 
have  for  water  quality,  and  because 
these  systems  are  likely  to  have  storm 
water  inflow  from  industrial  facilities,  it 
is  appropriate  for  these  systems  to  be 
treated  as  Group  I  discharges.  The 
current  regulations  are  somewhat 
ambiguous  on  this  point;  thus  today's 
notice  clarifies  that  municipal  storm 
water  sewers  in  urbanized  areas  fall 
within  the  Group  I  classification.  This  is 
consistent  with  the  way  these  sources 
have  been  dealt  with  by  the  Agency  and 
by  dischargers. 

C.  Dischargers  Into  Municipal  Stoiw 
Water  Sewers 

While  it  is  clear  under  the  existing 
regulations  that  municipal  storm  water 
sewers  located  in  urbanized  areas  must 
submit  permit  applictions.  there  has 
been  some  confusion  as  to  the 
responsibility  for  obtaining  a  permit 
when  parties  other  than  the  municipaUty 
discharge  into  a  municipal  storm  water 


sewer.  This  regulation  only  addresses 
discharges  from  separate  storm  sewers 
and  not  municipal  combined  sewer 
systems.  Under  the  September  28. 1984 
final  rule,  all  dischargers  into  a  stonn 
water  conveyance  system  must  be 
covered  either  by  an  individual  permit 
or  a  permit  issued  to  the  municipality. 
This  "either/or"  approach  in  the 
September  26  rule  allows  a  municipality 
to  decline  to  assume  responsibility  for 
the  non-municipal  dischargers  into  its 
storm  water  sewer  system.  In  that 
situation,  all  of  the  individual 
dischargers  into  the  municipal  system 
would  be  responsible  to  file  permit 
applications  for  their  discharges. 

Although  the  pipes  and  outfalls  that 
make  up  a  mimicipal  storm  water 
system  are  owned  by  the  city,  they  are 
not  a  "publicly-owned  treatment  work" 
("POTW")  under  federal  regulations. 
Therefore,  they  are,  for  purposes  of  the 
Clean  Water  Act,  a  non-POTW  point 
source,  analogous  to  a  privately-owned 
treatment  work.  In  such  group 
situations,  the  Agency  can  require 
permits  from  any,  some,  or  all  of  the 
contributors  to  the  system  [see  40  CFR 
122.44(m)). 

Under  this  approach,  EPA  would  treat 
discharges  to  a  municipal  storm  water 
system  in  the  same  manner  as  the 
Agency  handles  discharges  into  non- 
POTWs.  The  municipahty  would  be 
responsible  for  obtaining  a  permit  that 
would  cover  all  the  storm  water  point 
source  discharges  into  the  system.  The 
municipality  would  be  required  to 
identify  those  Group  I  discharges  into 
the  storm  water  sewer  but  would  not  be 
required  to  identify  Group  11 
contributors.  Thus,  the  non-municipal 
dischargers  into  the  system,  though  they 
are  point  sources,  would  not  be  required 
to  obtain  individual  permits.  However. 
consistent  with  40  CFR  122.44(m).  the 
permitting  authority  would  retain  the 
option  to  designate  certain  contributors 
to  the  municipal  system  as  co-permittees 
or  require  individual  applications  and 
permits  from  contributors  to  the 
municipal  storm  water  system  in  certain 
cases.  The  Agency  feels  this  is  the  most 
practical  means  of  covering  the 
thousands  of  discharges  into  municipal 
systems.  As  the  municipality  is  already 
required  to  obtain  permits  for  its 
outfalls,  this  "single  permit"  approach 
would  further  relieve  the  paperwork 
burden  on  both  dischargers  and 
permitting  authorities.  It  is  also  likely  to 
be  the  more  en\Tronmentally  effective 
approach,  as  it  will  increase  the  ability 
to  issue  quality  permits  covering  these 
sources  in  an  efficient  manner.  Finally,  it 
may  allow  permit  writers  to  consider  the 
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cumulative  effects  of  stonn  water 
discharges. 

EPA  is  also  coDstdering  relocating  all 
storm  water  provisions  including 
application  requirements  into  one 
section,  40  CFR  122.26,  for  clarity  and 
convenience. 

V.  Request  for  Comments:  Issues 

In  the  interest  of  clarity  and 
convenience,  this  section  summarizes 
the  issues  on  which  the  Agency  is 
requesting  comments.  The  Agency  is 
soliciting  comments  on  all  issues  raised 
by  the  concept  of  storm  water  group 
applications  and  the  proposed  treatment 
of  municipal  storm  water  sewers  located 
in  urbanized  areas.  The  Agency  hopes 
that  this  delineation  of  the  speciHc 
issues  involved  in  EPA's  proposed  storm 
water  control  program  will  elicit  useful 
and  comprehensive  comments. 

A.  Group  Application  Requirements 

The  Agency  is  soliciting  comments  on 
the  appropriateness  of  the  group 
application  concept  for  Group  I 
discharges  and  is  requesting  comments 
on  whai  the  specific  factors  that  would 
comprise  a  "representative"  submission 
should  be  (e.g..  10  percent  of  the 
subcategory,  size,  age,  location, 
receiving  water  type  and  quahty).  The 
Agency's  preferred  approach  is  to 
require  that  the  submission  cover  a 
subcategory,  and  comments  are 
requested  on  whether  subcategories  are 
an  appropriate  basis  for  group 
applications.  Commenters  should  also 
address  the  question  of  whether  all  or  a 
portion  of  a  facility's  outfalls  should  be 
sampled.  It  is  the  Agency's  preference 
that  all  storm  water  outfalls  at  an 
individual  facility  submitting 
representative  data  in  accordance  with 
group  application  procedures  be 
sampled.  The  Agency  is  sohciting 
comments  on  the  appropriateness  of  the 
pollutants  to  be  sampled  by  storm  water 
permit  applicants. 


Comments  are  also  requested  on  the 
possibility  of  a  waiver  from  testing  of 
the  pollutants  listed  for  group 
applicants.  40  CFR  122.21(g)(7)(i)(B) 
provides  authority  to  the  Director  to 
waive  reporting  requirements  for 
individual  point  sources  for  certain 
pollutants  if  the  applicant  demonstrates 
that  the  information  is  unnecessary  for 
permit  issuance.  The  Agency  is  soliciting 
comments  on  whether  a  similar  waiver 
would  be  appropriate  for  storm  water 
point  sources  for  all  pollutants. 
Commenters  should  consider  whether 
such  a  waiver  should  be  available  to 
subcategories  of  Strom  water  point 
sources  for  which  a  group  application  is 
submitted.  Commenters  should  discuss 
what  data  should  be  submitted  in 
support  of  a  waiver  request. 

In  addition,  comments  are  requested 
on  the  signatory  requirements 
associated  with  the  group  application 
concept  described  above.  Are  these 
signatory  requirements  sufficient  to 
assign  liability  and  ensure  the 
responsible  collection  of  adequate 
representative  data?  Finally,  the  Agency 
is  requesting  comments  on  the 
suitability  of  eliminating  the 
requirement  that  those  entities  covered 
by  a  group  application  submit  an 
individual  Form  1,  but  rather  submit  a 
Notice  of  Intent  to  be  covered  at  the 
time  of  proposal  of  the  general  permit 
covering  the  particular  subcategory. 

Today's  notice  suggest.s  an  application 
deadline  of  ninety  days  from  date  of 
publication  of  a  final  rule  for  Part  1  of 
the  group  application.  Comments  are 
requested  on  whether  90  days  is 
adequate  time  for  preparation  of  Part  1 
of  the  group  application.  Commenters 
should  also  address  the  question  of 
whether  the  Part  1  deadline  should  serve 
as  a  mandatory  cutoff,  such  that  failure 
to  submit  Part  1  within  90  days  would 
preclude  the  group  application  option  for 
sources  within  that  subcategory. 


The  Agency  also  seeks  comments, 
especially  from  NPDES  States,  on  use  of 
the  group  application  process  by  NPDES 
States.  Commenters  should  also  address 
the  recommended  postponement  of  the 
application  deadline  and  the  suspension 
of  application  requirements  in  situations 
where  Part  1  of  a  group  application  has 
been  accepted. 

B.  Municipal  Storm  Water  Sewers 

Comments  are  requested  on  the 
concept  of  amending  existing 
regulations  to  clarify  that  municipal 
storm  water  sewers  fall  within  the 
definition  of  Group  I.  This  inclusion 
would  comport  with  the  data  available 
to  EPA  from  the  NURP  study.  Any  other 
data  on  the  characteristics  of  storm 
water  discharges  from  municipal 
systems  are  solicited. 

C.  Dischargers  Into  Municipal  Storm 
Water  Sewers 

Comments  are  solicited  on  the 
suitability  of  the  Agency's  plans  to  rely 
primarily  on  the  issuance  of  permits  to 
municipalities  for  their  storm  water 
sewers,  while  relieving  all  dischargers 
into  the  system  of  the  reponsibility  of 
having  to  obtain  individual  permits, 
unless  the  permitting  authority 
designates  such  dischargers  as 
copermittees  or  requires  individual 
permits. 

List  of  Subjects  in  40  CFR  Part  122 

Administrative  practice  and 
procedure.  Air  pollution  control. 
Hazardous  materials,  Reporting  and 
recordkeeping  requirements,  Waste 
treatment  and  disposal.  Water  pollution 
control.  Water  supply.  Confidential 
business  information. 

Dated:  August  1, 1985. 
Henry  L  Longest  H, 

Acting  Assistant  Adininistrator  for  Water. 
[FR  Doc.  85-19101  Filed  8-«-85;  8:45  am) 
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session  of  Congress  which 
have  beconie  Federal  laws. 
The  text  of  laws  is  not 
published  in  the  Federal 
Register  txjt  may  be  ordered 
in  individual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  tt>e  Superintendent  of 
Documents.  U.S.  Government 
Printing  Office,  Washingtoa 
DC  20402  (phone  202-275- 
3030). 

SJ.  Res.  168/Pub.  L.  99-82 

Designating  August  13,  1985, 
as  "National  Neight>orhood 
Crime  Watch  Day".  (Aug.  7. 
1985;  99  Stat  189)    Price: 
$1.00 
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§§  1,851-1.1200.... 22.00 
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Apr.  1,  1985 
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32  Parts: 

1-39,  Vol.  I ,5  00 

1-39,  Vol.  N 19  00 

1-39,  Vol.  m 18.00 

40-189 13  00 

190-399 ,3.00 

400-629 ,3.00 

630-699 ,2  00 

700-799 ;""";;;  ,300 

*800-999 7  50 

*1000-6»d ZZ  5^50 

33  Parts: 

1-199 14.00 

200-End ,3.00 

34  Parts: 

1-299 14.00 

300-399 8.50 

400-End ,4  00 

35  7.50 

36  Parts: 

*1-199 9.00 

200-End 12.00 

37  8.00 

38  Parts: 

0-17 14.00 

18-En«l 9  50 

39  8.00 

40  Parts: 

1-51 13.00 

52 14.00 

53-80 18  00 

81-99 14.00 

100-149 9  50 

150-189 ;  1300 

190-399 ; 13.00 

400-424 13.00 

425-End 14.00 

41  Ctiapters: 

1,  1-1  fo  1-10 13.00 

1,  1-1 1  to  Appendix,  2  (2  Reserved) 13.00 

3-* 14.00 

7 6.00 

* ^ 4.50 

9 13.00 

10-17 9  50 

18,  Vol.  I,  Ports  1-5 13  oo 

18,  Vol.  II,  Ports  6-19 13  00 

18,  Vol.  Ill,  Ports  20-52 13  oO 

19-100 13  00 

101 15.00 

102-End 9  50 

42  Parts: 

1-*0 12.00 

61-399 8  00 

400-End 18.00 


V 


Revision  Date 

July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1985 
July  1,  1985 

July  1.  1984 
July  1,  1984 

July  1,  1984 
July  1,  1984 
July  1.  1984 
July  1,  1984 

July  1,  1985 
July  1,  1984 
July  1,  1984 

July  1  1984 
July  1,  1984 
July  1,  1984 

July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1.  1984 
July  1,  1984 

July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 

Oct.  1,  1984 
Oct.  1,  1984 
Oct.  1,  1984 


"""•                                                                             Prtce  Revtsion  Date 
43  Parts: 

1-999 9.50  Oct.  1.  1984 

1000-3999 14.00  Oct.  1,  1984 

*000-End 8.00  Oct.  1.  1984 

*4  13.00  Oct  1,  1984 

45  Parts: 

1-199 9.50  Oct.  1,  1984 

200-499 6.50  Oct.  1,  1984 

500-1199 „ 13.00  Od.  1.  1984 

1200-End 9.50  Oct.  1,  1984 

46  Parts: 

1-^ 9.50  Oct.  1,  1984 

♦l-**? 9.50  Oct.  1,  1984 

70-B9 „• ; 6.00  Oct.  1,  1984 

90-139 9  00  Oct.  1,  1984 

1*0-155 9.50  Oct.  1,  1984 

156-165 10.00  Oct.  1.  1984 

166-199 9  00  Oct.  1.  1984 

200-499 13.00  Oct.  1.  1984 

500-End 7.50  Dec.  31,  1984 

47  Parts: 

0-19 13.00  Oct.  1,  1984 

20-69 14  00  Oct.  1,  1984 

70-79 13.00  Oct.  1,  1984 

80-£nd 14.00  Oct.  1,  1984 

48  Cttaptsrs: 

1  (Ports  1-51) 13.00  Oct.  1,  1984 

1  (Ports  52-99) 13.00  Oct.  1,  1984 

2 13.00  Od.  1,  1984 

3-6 12.00  Od.  1,  1984 

7-14 14.00  Od.  1,  1984 

15-&KJ 12.00  Od.  1,  1984 

49  Parts: 

1-99 7.50  Od.  1,  1984 

100-177 ,4.00  Nov.  1,  1984 

178-199 13.00  Nov.  1,  1984 

200-399 ; 13.00  Od.  1.  1984 

400-999 13.00  Od.  1,  1984 

1000-1199 13.00  Od.  1,  1984 

1200-1299 13.00  Od.  I.  1984 

1300-End 3.75  Od.  1,  1984 

50  Parts: 

1-199 9.50  Od.  1,  1984 

200-End ,4.00  Od.  1,  1984 

CFR  Index  and  Findings  Aids 18.00  Jot.  1,  1985 

Complete  1985  CFR  set 550.00  1985 

Microfiche  CFR  Edition: 

Complete  set  (one-time  moiling) 155.00  1983 

Complete  set  (one-time  moiling) 125.00  1984 

Subscription  (mailed  as  issued) 185.00  1985 

Individuol  copies 3.75  1985 

'  No  amendments  ta  this  volume  were  pronwlgotad  during  Hw  ptriod  Apr.  1.  l980lolMstti 
31,  1985.  The  CFR  volume  issued  as  of  Apr.  1.  1980.  should  be  rcHined. 

'  No  omendments  to  this  volucne  were  promulgated  during  the  period  Apr.  I.  1984  lo  Msrh 
31,  1985.  The  CFR  volume  issued  OS  of  Apr   1.  1984.  should  be  r 
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FEOER.AL  REGISTER  Published  daily.  Monday  through  Friddy. 
(not  published  on  Saturdays.  Sundays,  or  on  ofFicial  holidays), 
by  the  Office  of  the  Federal  Register.  National  Archives  and 
Records  Administration.  Washington.  DC  20408.  under  the 
Federal  Register  Act  (49  Stat.  500.  as  amended;  44  U.S.C.  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents.  U.S.  Government  Printing  Ofrice. 
Washington.  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
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Documents.  U.S.  Government  Printing  Office,  Washington.  DC 
20402. 
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appearing  in  the  Federal  Register. 
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page  number.  Example:  50  FR  12345. 


Selected  Subjects 


Hunting 

Fish  and  Wildlife  Service 
Marketing  Agreements 
Agricultural  Marketing  Service 


"A 


THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND  HOW  TO  USE  IT 


FOR:  Any  person  who  uses  the  Federal  Register  and 

Code  of  Federal  Regulations. 

WHO:         The  Office  of  the  Federal  Register. 

WHAT:       Free  public  briefings  (approximately  2  1/2  hours) 
to  present: 

1.  The  regulatory  process,  with  a  focus  on  the 
Federal  Register  system  and  the  public's  role 
in  the  development  of  regulations. 

2.  The  relationship  between  the  Federal  Register 
and  Code  of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal 
Register  documents. 

4.  An  introduction  to  the  finding  aids  of  the 
FR/CFR  system. 

WHY:         To  provide  the  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations 
which  directly  affect  them.  There  will  be  no 
discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 
WHEN: 

WHERE: 
RESERVATIONS: 


September  6  and  27;  at  9  am 
(identical  sessions). 

Office  of  the  Federal  Register,  First 
Floor  Conference  Room,  1100  L 
Street  NW..  Washington.  DC. 

Call  Martin  Franks.  Workshop 
Coordinator.  202-523-5239. 


FUTURE  WORKSHOPS:  Additional  workshops  are  scheduled 
bimonthly  in  Washington  starting  in 
November.  The  January  1986 
workshop  will  include  facilities  for 
the  hearing  impaired.  Dates  will  be 
announced  later. 
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32553 
32554 


32605 


32606 


32578 


32614 


32555 


32812. 
32613 

32613 


32851 


32615 


Agricuttural  Marketing  Service 

RULES 

Avocados  grown  in  Florida 

Grapes  (Toltay)  grown  in  Califcmia,  and  imported 

grapes 

Agriculture  Dep>irtment 

See  also  Agricultural  Marketing  Service;  Federal 
Crop  Insurance  Corporation;  Soil  Conservation 
Service. 

NOTICES 

Grants;  availability,  etc.; 
Small  business  innovation  research  program 


32562 
32678 


32614 


Coast  Guard 

RULES 

Drawbridge  operations: 
32562         South  Carolina 


Commerce  Department 

See  also  International  Trade  Administration: 
National  Bureau  of  Standards;  National  Oceanic 
and  Atmospheric  Administration. 

NOTICES 

Agency  information  collection  activities  under 
0MB  review 


32654 
32654 


Commodity  Futures  Trading  Comntission 

PROPOSED  RULES 

Commodity  Exchange  Act  regulations: 
Futures  commission  merchants  aiid  introducing 
brokers;  minimum  financial  and  related 
requirements;  correction 

Conservation  and  Renewable  Energy  Office 

NOTICES 

Consumer  product  test  procedures;  waiver 
petitions: 
Ford  Products-Corp.;  water  heaters 

Customs  Service 

RULES 

Conforming  amendments  (Trade  and  Tariff  Act 

implementation,  etc.);  correction 

Defense  Department 

NOTICES 

Agency  information  collection  activities  under 

0MB  review  (5  documents) 

Meetings: 

Military  Persormel  Testing  Defense  Advisory 

Committee 

Drug  Enforcement  Administration 

NOTICES 

Registration  applications,  etc.: 
Gladstone  Pharmacy 

Economic  Regulatory  Administration 

NOTICES 

Natural  gas  exportation  and  importation  petitions: 
Texas  Eastern  Transmission  Corp.;  correction 


32684 


32568 


32578 


32621 
32628 
32627 
32632 


32555 


32578 


32634 
32635 
32636 


Education  Department 

RUL^S 

Bihngual  education  and  minority  language  affairs: 
Emergency  immigrant  education  program 

Special  education  and  rehabilitative  services: 
Interpreters  for  deaf  individuals,  training 

NOTICES 
Meetings: 

International  Education  Programs  National 

Advisory  Board 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

Flxible  Coi-p.  et  al. 
Nonrubber  footwear;  industry  study 

Energy  Department 

See  also  Conservation  and  Renewable  Energy 

Office;  Economic  Regulatory  Administration; 
Federal  Energy  Regulatory  Commission. 
PROPOSED  RULES 
Financial  assistance: 
Research  grants 

Environmentai  Protection  Agericy 

RULES 

Air  quality  planning  purposes;  designation  of  areas: 

Kansas 
PROPOSED  RULES 
Toxic  substances: 

Health  and  safety  data  reporting,  etc.;  vinyl 

acetate;  correction 
NOTICES 
Air  pollution  control: 

Carbon  tetrachloride;  toxic  pollutant  assessment 

Chlorinated  benzenes;  assessment  toxic  pollutent 

Manganese;  determination 

Vinylidene  chloride;  determination 

Federal  Aviation  Administration 

RULES 

VOR  Federal  airways;  correction 

PROPOSED  RULES 

Airport  radar  service  areas;  correction 

Federal  Communications  Conunission 

NOTICES 

Hearings,  etc.: 
Charisma  Broadcasting  Corp.  et  al. 
Niagara  Communications,  Inc.,  et  aL 
Tureaud  Broadcasting  et  al. 


Federal  Crop  Insurance  Corporation 

PROPOSED  RULES 
Administrative  regulations: 
32576        Appeal  procedure 

Federal  Emergency  Management  Agency 

RULES 

Flood  elevation  determinations: 
32569         Arizona  et  al. 


rv 
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32570 

Connecticut  et  al. 

32571 

Florida  ef  al. 

PROPOSED  RULES 

Flood  elevation  determinations: 

32578 

Arkansas  et  al. 

NOTICES 

Disaster  and  emergency  areas: 

32637 

Wyoming 

Federal  Energy  Regulatory  Commission 

NOTICES 

Natural  gas  certificate  filings: 
32616         Algonquin  Gas  Transmission  Co.  et  al. 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
32673         Martin  County.  FL 

Federal  Home  Loan  Banic  Board 

NOTICES 

Receiver  appointments: 
32638        Butterfield  Savings  &  Loan  Association 

Federal  Rlaritlme  Commission 

NOTICES 
32638     Agreements  filed,  etc. 

Federal  Mine  Safety  and  Health  Review 
Commission 

NOTICES 

32675     Meetings;  Sunshine  Act 
Federal  Reserve  System 

NOTICES 

Bank  holding  company  applications,  etc.: 

32638  Freedom  Valley  Bancshares,  Inc.,  et  al. 

32639  Southwest  First  Community,  Inc. 

Federal  Trade  Commission 

NOTICES 

32639     Agency  information  collection  activities  under 

0MB  review 
32639     Premerger  notification  waiting  periods;  early 

terminations 

Fish  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 
32572         Vahl's  boxwood 

PROPOSED  RULES 

Endangered  and  threatened  species: 
32585         Giant  kangaroo  rat 
32581  Pondberry 

Migratory  bird  hunting: 
32587         Seasons,  limits,  and  shooting  hours; 
establishment,  etc. 

Food  and  Drug  Administration 

RULES 

Food  additives: 
32561         Petroleum  wax;  polyalkyl  (C16-C22)  acrylate 

Food  for  human  consumption: 
32560         Pineapple  juice;  identity  standards,  etc.;  effective 
date  confirmed 

NOTICES 

Animal  drugs,  feeds,  and  related  products: 
32641         Bioequivalance  study  guideline;  availability 


Meetings: 
32640,        Advisory  committees,  panels,  etc.  (2  documents) 
32641 

I 

Health  and  Human  Services  Department 

.  See  Food  and  Drug  Administration;  Health  Care 
Financing  Administration;  National  Institutes  of 
Health. 


Health  Care  Financing  Administration 

NOTICES 

Medicaid;  State  plan  amendments,  reconsideration; 
hearings: 

Minnesota 
Medicare: 

Inpatient  hospital  rehabilitation  services  criteria 

for  medicare  coverage;  correction 


32642 
32643 

32653 


JMI 


Immigration  and  Naturalization  Service 

NOTICES 

Reimbursable  services;  excess  cost  of  preclearance 
operations 

Interior  Department 

See  also  Fish  and  Wildlife  Service;  Land 
Management  Bureau;  National  Park  Service. 
NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership 

International  Trade  Administration 

RULES 

Antidumping  and  countervailing  duties; 
administrative  reviews  on  request;  transition 
provisions;  interim-final  and  Hnal 

NOTICES 

Antidumping: 

Circular  welded  carbon  steel  line  pipe  from 

Venezuela 

Steel  wire  nails  from  Korea 
Export  trade  certificates  of  review 

interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 

Milwaukee  Road,  Inc. 
Railroad  services  abandonment: 

Chelatchie  Prairie  Railroad,  Inc. 

Southern  Pacific  Transportation  Co.  (2 

documents] 

Justice  Department 

See  Drug  Enforcement  Administration;  Immigration 
and  Naturalization  Service;  Juvenile  Justice  and 
Delinquency  Prevention  Office. 

Juvenile  Justice  and  Delinquency  Prevention 
Office 

NOTICES 
Meetings: 
32653         Coordinating  Council 

Labor  Department 

See  Employment  and  Training  Administration; 
Mine  Safety  and  Health  Administration;  Pension 
and  Welfare  Benefit  Programs  Office. 


32646 


32556 


32607 

32606 
32608 


32651 

32650 
32651 
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32646 


32647 
32648 
32648 
32646 
32647 


32655 
32656 
32656 
32657 
32657 


32609 


32610 


32673 
32674 


32643 

32644 
32644 

32644 
32645 

32645 
32644 
32645 


32611 
32612 


Land  Management  Bureau 

NOTICES 

Alaska  Native  claims  selection: 

Doyon,  Ltd.;  correction 
Resource  management  plan  environmental 
statements;  availability,  etc.: 

Elko  Resource  Area,  NV 
Exchange  of  lands: 

Arizona 
Oil  and  gas  leases: 

Wyoming 
Opening  of  public  lands: 

Montana 
Resource  management  plans: 

Platte  River  Resource  Area,  WY 

Mine  Safety  and  Health  Administration 

NOTICES 

Safety  standard  petitions: 

Black  Joe  Coal  Co. 

Peabody  Coal  Co. 

Tunis  Coal  Co. 

VP-5  Mining  Co. 

Youghiogheny  &  Ohio  Coal  Co. 

National  Bureau  of  Standards 

NOTICES 

Information  processing  standards,  Federal: 
American  National  Standard  Code; 
representation  of  names  of  countries, 
dependencies,  and  areas  of  special  sovereignty 
for  information  exchange 
Information  resource  dictionary  system 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards;  compliance 
investigations,  etc.: 

Peoples  Car  Co. 

Wayne  Corp. 

National  Institutes  of  Health 

NOTICES 

Meetings: 

National  Institute  of  Child  Health  and  Human 

Development 

National  Institute  of  Dental  Research 

National  Institute  of  Environmental  Health 

Sciences 

National  Institute  of  General  Medical  Sciences 

National  Institute  on  Aging 
Meetings: 

National  Library  of  Medicine 

Research  Grants  Division  study  sections 

Research  Resources  National  Advisory  Council 

National  Oceanic  and  Atmospheric 
Administration 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect  rnost 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  urKler  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
t)y  tfie  SuperinterKJent  of  Docunnents. 
Prices  of  new  book^  are  listed  in  the 
ftrst  FEDERAL  REGISTER  issue  of  each 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  915 

Avocados  Grown  in  South  Florida; 
Removal  of  Certain  Container  Martdng 
Requirements  for  Export  Sliipments 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

summary:  This  final  rule  amends 
current  container  marking  requirements 
by  removing  a  requirement  that 
containers  of  Florida  grown  avocados 
which  are  exported  be  marked  with  the 
grade  of  the  fruit.  Such  action  is 
necessary  because  certain  foreign 
countries  have  container  grade  marking 
requirements  which  differ  from  those 
prescribed  for  avocados  grown  in 
Florida.  Such  action  is  designed  to 
promote  orderly  marketing  conditions 
for  avocados  in  the  interest  of  producers 
and  consumers. 

EFFECTIVE  DATE:  August  13, 1985. 
FOR  FURTHER  INFORMATION  CONTACT! 
William  J.  Doyle,  Chief,  Fruit  Branch, 
F&V.  AMS.  USDA,  Washington,  D.C 
20250,  telephone  202-447-5975. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Secretary's  Memorandum  1512-1  and 
Executive  Order  12291,  and  has  been 
designated  a  "non-major"  rule.  William 
T.  Manley,  Deputy  Administrator, 
Agricultural  Marketing  Service,  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  final  rule  is  issued  under  the 
marketing  agreement,  as  amended,  and 
Order  No.  915,  as  amended  (7  CFR  Part 
915),  regulating  the  handling  of 
avocados  grown  in  South  Florida.  The 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 


Act  of  1937,  as  amended  (7  U.S.C.  601- 
674).  This  amendment  of  the  container 
marking  requirements  was 
recommended  by  the  Avocado 
Administrative  Committee  established 
under  Marketing  Order  915. 

This  final  rule  amends  §  915.306 
Florida  Avocado  Grade,  Pack,  and 
Container  Marking  Regulation  (50  FR 
21031)  to  exempt  containers  of  avocados 
shipped  to  export  markets  from  grade 
marking  requirements.  "Export"  is 
defined  in  M.O.  915  to  mean  shipment  of 
avocados  to  any  destination  which  is 
not  within  the  48  contiguous  States  of 
the  District  of  Columbia  of  the  United 
States,  or  Canada.  Such  exemption  is 
based  upon  the  unanimous 
recommendation  of  the  committee  at  its 
June  12, 1985  meeting.  The  committee 
advises  that  the  avocado  handlers  who 
export  avocados,  most  of  which  are 
shipped  to  the  European  Economic 
Community  (EEC),  report  that  the 
container  grade  marking  requirements  of 
the  EEC  are  different  from  those 
specified  for  domestic  shipments.  While 
at  the  present  time  most  of  Florida's 
exported  avocados  are  shipped  to  the 
EEC,  they  may  be  shipped  to  other 
countries  where  other  container  marking 
requirements  apply.  Therefore,  it  is 
appropriate  to  exempt  avocados  shipped 
to  any  export  markets  from  the 
container  grade  marking  requirements. 
However,  avocados  in  export  shipments 
would  need  to  continue  to  meet 
minimum  grade,  maturity,  container,  and 
certain  other  container  marking 
requirements  currently  in  effect  under 
M.O.  915. 

Accordingly,  the  Secretary  finds  that 
upon  good  cause  shown  it  is 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest  to  give 
preliminary  notice,  engage  in  public 
rulemaking,  and  postpone  the  effective 
date  of  this  final  rule  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because:  (1)  This  action 
relieves  restrictions  on  the  handling  of 
avocados;  (2)  handlers  are  aware  of  this 
action  as  proposed  by  the  committee 
and  require  no  additional  time  to 
comply  with  the  rule;  (3)  the  container 
grade  marking  requirements  in  §  915.306 
became  effective  July  22, 1985  for  the 
1985-86  season,  and  this  rule  exempting 
container  grade  marking  for  export 
shipments  should  be  in  effect  as  soon  as 
possible;  and  (4)  no  purpose  would  be 
served  by  delaying  the  effective  date 


beyond  the  date  of  publication  in  the 
Federal  Register. 

It  is  found  that  this  final  rule  will  tend 
to  effectuate  the  declared  policy  of  the 

act. 

List  of  Subjects  in  7  CFR  Part  915 

Mariceting  agreements  and  orders. 
Avocados,  Florida. 

1.  The  authority  citation  for  7  CFR 
Part  915  continues  to  read  as  follows: 

Authority:  Sees.  1-ia  48  SUt  31.  as 
amended:  7  U.S.C  601-674. 

2.  Section  915.306  (50  FR  21031)  is 
revised  to  read  as  follows: 

PART  915— AVOCADOS  GROWN  IN 
SOUTH  FLORIDA 

§915.306    Florida  avocado  grade,  pack, 
and  container  marking  regulatton. 

(a)  On  and  after  August  13, 1985.  no 
handler  shall  handle  any  variety  of 
avocados  grown  in  the  production  area, 
except  for  avocados  handled  within  the 
production  area  in  containers  other  than 
those  authorized  in  S  915.305,  unless: 

(1)  Such  avocados  grade  at  least  US. 
No.  2. 

(2)  Such  avocados  are  packed  in 
containers  in  accordance  with  standard 
pack. 

(3)  Such  avocados,  except  for  those  in 
export  shipments,  are  in  containers 
marked  with  the  grade  of  the  fruit  in 
letters  and  numbers  at  least  1  inch  in 
height  on  the  top  and  2  sides  of  the  lid  of 
the  container,  effective  each  fiscal  year 
from  the  first  Monday  after  July  15  until 
the  first  Monday  after  January  1. 

(4)  Such  avocados  are  in  containers 
marked  with  the  Federal-State 
Inspection  Service  lot  stamp  number. 

(b)  The  provisions  of  paragraphs 
(a)(2),  (a)(3),  and  (a)(4)  of  this  section 
shall  not  apply  to  individual  packages  of 
avocados  weighing  4  pounds  or  less,  net 
weight,  in  master  containers. 

(c)  Terms  pertaining  to  grades  and 
standard  pack  mean  the  same  as  those 
defined  in  the  United  States  Standards 
for  Florida  Avocados  (7  CFR  51.  3050- 
3069). 

Dated:  August  7, 1985. 
Tbonus  R.  Claik. 

Deputy  Director,  Ftvit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 
[FR  Doc.  85-19176  Filed  ft-12-85;  8:45  am) 
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7  CFR  Parts  926  and  944 

Tokay  Grapes  Grown  in  San  Joaquin 
County,  California  Fruits;  Import 
Regulations;  Handling  Requirements 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 

SUMMARY:  This  regulation  sets  quality 
requirements  for  shipments  of  fresh 
California  Tokay  grapes  and  Tokay 
grapes  imported  into  the  United  States. 
Such  grapes  are  required  to  meet  the 
minimum  grade  and  size  requirements 
for  U.S.  No.  1  Table  grade,  with  an 
additional  color  requirement  for  the 
berries  on  the  lower  portion  of  the 
bunch.  Domestically  produced  grapes 
are  subject  to  container  marking 
requirements.  These  actions  are  needed 
to  assure  domestic  shipment  and 
imports  of  ample  supplies  of  grapes  of 
acceptable  quality  and  to  promote 
orderly  marketing  in  the  interests  of 
producers  and  consumers. 

EFFECTIVE  DATES:  California  Tokay 
Grape  Regulation  22  (S  926.323]  is 
effective  August  13, 1985,  through 
November  15.  Tokay  Grape  Import 
Regulation  4  (§  944.604)  is  effective 
August  16, 1985,  through  November  15. 

RM  FURTHER  INFORMATION  CONTACT: 

William  J.  Doyle.  Chief,  Fruit  Branch, 
F&V.  AMS,  USDA.  Washington.  D.C. 
20250.  telephone  (202)  447-5975. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Secretary's  Memorandum  1512-1  and 
Executive  Order  12291.  and  has  been 
designated  a  "non-major"  rule.  William 
T.  Manley,  Deputy  Administrator, 
Agricultural  Marketing  Service,  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 

A  proposed  rule  was  published  in  the 
Federal  Register  (50  PR  30489)  on  July 
26, 1985,  concerning  proposed  grade  and 
container  requirements  applicable  to 
shipments  of  Tokay  grapes  grown  in  San 
loaquin  County,  California.  Pursuant  to 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended,  a  Tokay  grape 
import  regulation  was  also  proposed 
under  section  8e  (7  U.S.C.  608e-l).  This 
section  requires  that  whenever  specified 
commodities,  including  Table  grapes, 
are  regulated  under  a  Federal  marketing 
order,  imports  of  that  commodity  must 
meet  the  same  or  comparable  grade, 
size,  quality,  or  maturity  requirements 
as  those  in  effect  for  the  domestically 
produced  commodity.  The  proposed  rule 
provided  an  opportunity  to  file 


comments  through  August  2, 1985.  No 
comments  were  received.  This  final  rule 
contains  the  same  requirements  as 
specified  in  the  proposed  rule. 

This  final  rule  is  issued  under  the 
marketing  agreement,  as  amended,  and 
Order  No.  926,  as  amended  (7  CFR  Part 
926],  regulating  the  handling  of  fresh 
Tokay  grapes  grown  in  San  Joaquin 
County.  California.  The  agreement  and 
order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
This  action  is  based  upon  the 
recommendations  and  information 
submitted  by  the  Industry  Committee, 
established  under  the  order,  and  upon 
other  information.  It  is  hereby  found  that 
this  action  will  tend  to  effectuate  the 
declared  policy  of  the  act. 

The  final  rule  establishes  the 
minimum  grade  and  size  requirements 
specified  in  the  U.S.  No.  1  Table  grade  of 
the  U.S.  Standards  for  Grades  of  Table 
Grapes  (European  or  Vinifera  type), 
except  that  at  least  30  percent,  by  count, 
of  the  berries  in  the  lower  25  percent,  by 
count,  of  each  bunch  shall  show 
characteristic  color.  The  final  rule  also 
requires  that  each  container  of 
California  grapes  bear  a  Federal-State 
Inspection  Service  lot  stamp  number  in 
plain  letters  and  figures  on  one  outside 
end.  The  minimum  grade  and  container 
marking  requirements  for  grapes  are 
necessary  to  maintain  orderly  marketing 
conditions  by  preventing  the  shipment 
of  immature,  poor  quality,  and 
excessively  small  fruit  in  fresh 
commercial  marketing  outlets.  Shipment 
of  such  low  quality  fruit  would  disrupt 
orderly  marketing  and  tend  to  depress 
prices  of  all  grapes  since  low  quality 
biiit  undermines  consumer  confidence  in 
the  quality  of  all  fruit  sold  in  the  market 
and  discourages  repeat  purchases.  The 
specified  grade  requirements  are 
consistent  with  the  quaUty  and  size 
composition  of  the  available  crop  and 
are  designed  to  provide  ample  supplies 
of  good  quality  fruit  in  the  interest  of 
producers  and  consumers  consistent 
with  the  declared  policy  of  the  act.  Fruit 
not  meeting  these  requirements  could  be 
sold  within  San  Joaquin  County,  or 
utilized  in  processing  outlets  such  as 
crushing. 

It  is  further  found  that  it  is 
impracticable  to  postpone  the  effective 
date  of  this  final  rule  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553).  and  good  cause  exists  for 
making  these  regulatory  provisions 
effective  as  specified  in  that  (1)  a 
proposed  rule  was  published  in  the 
Federal  Register  (50  FR  30489]  and  no 
comments  were  received  during  the 


period  provided;  (2)  the  requirements  in 
this  final  rule  are  the  same  as  those  in 
the  proposed  rule;  (3)  California  Tokay 
grape  handlers  have  been  apprised  of 
these  requirements  and  the  effective 
date  and  no  additional  time  is  needed  to 
prepare  for  this  regulation;  (4)  The 
Tokay  grape  import  requirements  are 
mandatory  under  section  8e  of  the  act; 
(5)  the  import  regulation  imposes  the 
same  grade  requirements  as  are  being 
made  applicable  to  the  shipment  of 
Tokay  grapes  grown  in  San  Joaquin 
County,  California  under  Tokay  Grape 
Regulation  22;  and  (6)  three  days  notice, 
the  minimum  prescribed  by  section  8e  is 
provided  with  respect  to  this  import 
regulation. 

List  of  Subjects  in  7  CFR  Farts  926  and 
944 

Marketing  agreements  and  orders, 
Grapes,  California,  Fruits,  Import 
regulations. 

1.  The  authority  citation  for  7  CFR 
Parts  926  and  944  continues  to  read  as 
follows: 

Authority:  Sees.  1-19,  48  Stat.  31.  as 
amended:  7  U.S.C.  601-674). 

2.  New  §§  926.323  and  944.604  are 
added  to  read  as  follows: 

(§§  926.323  and  944.604  expire 
November  15, 1985,  and  will  not  be 
published  in  the  annual  Code  of  Federal 
Regulations). 

§  926.323    California  Tokay  Grape 
Regulation  22. 

(a)  During  the  period  August  13, 1985, 
through  November  15, 1985,  no  handler 
shall  ship: 

(1)  Any  Tokay  grapes  grown  in  the 
production  area  which  do  not  meet  the 
grade  and  size  specifications  of  U.S.  No. 
1  Table  grade,  and  the  following 
additional  requirement:  Of  the  25 
percent,  by  count,  of  the  berries  of  each 
bunch  which  are  attached  to  the  lower 
part  of  the  main  stem,  including  laterals, 
at  least  30  percent,  by  count,  shall  show 
characteristic  color;  and 

(2)  Any  container  of  Tokay  grapes 
grown  in  the  production  area,  unless 
such  container  bears,  in  plain  letters  and 
figures  on  one  outside  end,  a  Federal- 
State  Inspection  Service  lot  stamp 
number  showing  that  such  grapes  have 
been  inspected  in  accordance  with  the 
established  grade  set  forth  in  this 
section. 

(b)  Definitions.  "U.S.  No.  1  Table 
grade"  and  "characteristic  color"  shall 
mean  the  same  as  in  the  United  States 
Standards  for  Grades  of  Tables  Grapes 
(European  or  Vinifera  type]  (7  CFR 
51.880-51.912). 
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§  944.604    Tokay  Grape  Import  Regulation 
4. 

(a)  Applicability  to  imports.  Pursuant 
to  section  Bt  of  the  Act  and  Part  944 — 
Fruits;  Import  Regulations,  during  the 
period  August  16, 1985,  through 
November  15, 1985,  the  importation  into 
the  United  Slates  of  Tokay  variety 
grapes  is  prohibited  unless  such  grapes 
meet  the  grade  and  size  specifications  of 
U.S.  No.  1  Table  Grade,  as  set  forth  in 
the  U.S.  Standards  for  Grades  of  Table 
Crapes  (European  or  Vinifera  type)  {7 
CFR  51.880-51.912),  and  the  following 
additional  requirement:  Of  the  25 
percent,  by  count,  of  the  berries  of  each 
bunch,  which  are  attached  to  the  lower 
part  of  the  main  stem,  including  laterals, 
at  least  30  percent,  by  count,  shall  show 
characteristic  color. 

(b)  The  Federal  or  Federal-State 
Inspection  Service,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing 
Service,  United  Slates  Department  of 
Agriculture,  is  designated  as  the 
governmental  inspection  service  for 
certifying  the  grade,  size,  and  quality  of 
Tokay  grapes  that  are  imported  into  the 
United  States.  Inspection  by  the  Federal 
or  Federal-State  Inspection  Service  with 
evidence  thereof  in  the  form  of  an 
official  inspection  certificale,  issued  by 
the  respective  service,  applicable  to  the 
particular  shipment  of  Tokay  grapes,  is 
required  on  all  imports.  The  inspection 
and  certification  services  will  be 
available  upon  application  in 
accordance  with  the  rules  and 
regulations  governing  inspection  and 
certification  of  fresh  fruits,  vegetables, 
and  other  products  (7  CFR  Part  51)  and 
in  accordance  with  Ihe  Procedure  for 
Requesting  Inspection  and  Designating 
the  Agencies  to  Perform  Required 
Inspection  and  Certification  (7  CFR  Pari 
944.400). 

(c)  The  term  "importation"  means 
release  from  custody  of  the  United 
Slates  Customs  Service. 

(d)  Any  lot  or  portion  thereof  which 
fails  to  meet  the  import  requirements 
may  be  reconditioned  or  exported.  Any 
failed  lot  which  is  not  exported  shall  be 
disposed  of  under  the  supervision  of  the 
Federal  or  Federal-Stale  Inspection 
Service  with  the  costs  of  certifying  the 
disposal  of  said  lot  borne  by  the 
importer. 

(e)  Miniumum  Quantity  Exemption: 
Any  person  may  import  up  to  250 
pounds  of  grapes  in  any  one  shipment 
exempt  from  the  requirements  of  this 
section. 

(f)  It  is  determined  that  imports  of 
Tokay  grapes,  during  the  effective  time 
of  this  regulation,  are  in  most  direct 
competition  with  Tokay  grapes  grown  in 
the  San  Joaquin  County  of  California, 


under  M.O.  926  (7  CFR  Part  926).  The 
grade,  size  and  quality  requirements  of 
this  section  are  the  same  as  those 
applicable  to  Tokay  grapes  grourn  in  the 
San  Joaquin  County  of  California. 

Dated:  August  8. 1985. 
Thomas  R.  Clark, 

Deputy  Director,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 
[FR  Doc.  85-19227  Filed  8-12-85;  8:45  am] 

BILLING  CODE  3410-02-«l 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  eS-AWP-l] 

Alterations  to  VOR  Federal  Airways- 
Hawaii 

Correction 

In  FR  Doc.  85-18285,  beginning  on 
page  31156,  in  the  issue  of  Thursday, 
August  1, 1985,  make  the  following 
correction: 

On  page  31157,  first  column,  in 
§  71.127,  under  the  heading  V-12 — 
(Revised],  fifth  line,  "Uplou  Point" 
should  read  "Upolu  Point." 

BILUNG  COOE  1$05-01-H 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  200 

[Release  No.  34-22246A] 

Delegation  of  Authority  to  Director  of 
the  Division  of  Martte'  Regulation; 
Correction 

agency:  Securities  and  Exchange 

Commission. 

ACTION  Final  nde;  correction. 

SUMMARY:  This  document  corrects  a 
final  rule  which  Was  published  July  25, 
1985  (50  FR  30266).  This  action  is 
necessary  to  correct  the  amendatory 
language. 

EFFECTIVE  DATE:  August  26, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

France  Maca,  Esq.,  Division  of  Market 
Regulation  (202)  272-2789. 

In  FR  Doc.  85-17709  on  page  30267, 
column  one,  the  £unendalory  language 
for  number  two  is  corrected  to  read:  "2. 
By  redesignating  paragraph  (f)  of 
§  200.30-3  as  paragraph  (g)  and  adding 
new  paragraph  (f)  as  follows.";  and 
paragraph  (e)  of  the  text  is  designated  as 
paragraph  (f). 


John  Wheeler. 

Secretory. 
August  6. 1985. 

[FR  Doc.  85-19186  Filed  8-12-85:  8:45  am| 

BtLLINO  CODE  M10-01-M 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Part  162 
[T.D.  8S-123] 

Conforming  Amendnrtents  to  th« 
Customs  Regulations 

AGENCY:  Customs  Ser\'ice.  Treasury. 
action:  Final  rule;  correction. 

summary:  This  document  corrects  minor 
printing  errors  in  a  document  which 
amended  the  Customs  Regulations  by 
making  certain  conforming  changes 
which  were  necessary  because  of 
various  executive,  legislative,  and 
administrative  actions.  The  document 
was  published  in  the  Federal  Register  on 
Tuesday,  July  23. 1985  (50  FR  29940). 

FOR  FURTHER  INFORMATION  CONTACT: 

Marvin  M.  Amemick.  Regulations 
Control  Branch.  Office  of  Regulations 
and  Rulings,  U.S.  Customs  Service,  1301 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20299  (202-566-8237). 

SUPPLEMENTARY  INFORMATION: 

Background 

In  FR  Doc.  85-17440,  appearing  at 
page  29949  in  the  issue  of  Tuesday,  July 
23, 1985,  on  page  29956,  in  the  first 
column,  under  the  heading"PART  162 — 
RECORDKEEPING.  INSPECTION, 
SEARCH  AND  SEIZURF",  3  authority 
citations  contain  an  error.  Specifically, 
the  citations  for  §S  162.49, 162.61,  and 
162.62  should  read  as  follows: 

"Section  162.49  also  issued  under  28 
U.S.C.  5688; 

Section  162.61  also  issued  under  21 
U.S.C.  952,  953,  957; 

Section  162.62  also  issued  under  21 
U.S.C.  952,  956;". 

The  other  citations  for  various 
sections  of  Part  162  remain  as  is. 

Also  on  page  29951,  in  the  last 
sentence  of  paragraph  18(a)  in  the  first 
column,  the  proper  date  for  EO.  12033  is 
January  10, 197a 

Dated:  August  7, 1965. 
B.  Jamea  Fritz, 

Director,  Regulations  Control  and  Disclosure 

Law  Division. 

[FR  Doc.  85-19217  Filed  &-12-83:  a45  am| 

BILUNG  COOE  a20-0»^ 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
19  CFR  Parts  353  and  355 
(Docket  No.  50706-51 06] 

Antidumping  and  Countervailing 
Duties;  Administrative  Reviews  on 
Request;  Transition  Provisions 

agency:  Import  Administration. 

International  Trade  Administration. 

Commerce. 

ACTION:  Interim-fmal  and  Hnal  rule. 

summary:  This  rule  sets  forth 
procedures  for  requesting  the  Secretary 
of  Commerce  to  review,  under  section 
751  of  the  Tariff  Act  of  1930.  as  amended 
by  section  611  of  the  Trade  and  Tariff 
Act  of  1984,  entries,  exports,  and  sales 
of  merchandise  by  manufacturers, 
producers,  and  exporters  covered  by  an 
antidumping  or  countervailing  duty 
order,  fmding,  or  suspension  agreement. 

Final  procedures  are  set  forth  for 
requesting  reviews  of  periods  ending 
prior  to  September  1, 1985,  covered  by 
an  order,  finding,  or  suspension 
agreement  published  in  the  Federal 
Register  before  September  1. 1984.  The 
final  procedures  for  requesting  a  review 
(also  referred  to  in  this  preamble  as  the 
transition  provisions)  provide  for  a  letter 
of  notification  from  the  Secretary  of 
Commerce  to  all  known  interested 
parties.  Notified  interested  parties  have 
45  days  from  the  receipt  of  the  letter  to 
request  a  review.  Parties  not  so  notified 
have  until  October  31, 1985. 

Interim-final  procedures  are  set  forth 
for  requesting  reviews  of  periods  ending 
after  September  1, 1985,  covered  by  an 
order,  finding,  or  suspension  agreement. 
Interested  parties  may  only  made  a 
request  in  an  anniversary  month  of  the 
date  of  publication.  If  during  the 
anniversary  month  the  Secretary  does 
not  receive  a  request  for  review,  the 
period  that  could  have  been  reviewed 
will  no  longer  be  reviewable. 

If  no  timely  request  is  received  for  a 
reviewable  period,  each  entry  during 
that  period  will  be  liquidated  at  the  rate 
of  cash  deposit  of  (or  bond  for) 
estimated  antidumping  or  countervailing- 
duties  required  at  the  time  of  entry. 
DATES:  Effective  August  13, 1985. 

Comments:  The  Department  will 
consider  comments  on  the  interim-final 
portion  of  this  rule  in  connection  with 
rulemakings  proposing  to  amend  the 
Department's  regulations  on 
antidumping  duties  (19  CFR  Part  353) 
and  countervailing  duties  (19  CFR  Part 
355)  if  received  by  the  end  of  the  public 
comment  period  specified  for  those 
rulemakings.  The  rulemaking  for 


antidumping  duties  has  not  yet  begun, 
but  the  Department  expects  to  publish  in 
the  Federal  Register  a  notice  of 
proposed  rulemaking  within  the  next 
several  months.  The  rulemaking  for 
countervailing  duties  has  already  been 
initiated  with  publication  of  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  on  June  10, 1985  (50  FR  24207). 
The  public  comment  period  for  that 
rulemaking  has  been  extended  to 
September  9. 1985,  50  FR  32088,  August 
8, 1985. 

ADDRESS:  Address  any  written 
comments  on  the  countervailing  duty 
interim  regulations  and  the 
countervailing  duty  notice  of  proposed 
rulemaking  to  Deputy  Assistant 
Secretary  for  Import  Administration. 
HCHB  B-099.  U.S.  Department  of 
Commerce,  Pennsylvania  Avenue  and 
14th  Street  NW..  Washington.  D.C. 
20230. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  J.  Powell,  Assistant  General 
Counsel  for  Import  Administration, 
Room  B-099.  U.S.  Department  of 
Commerce,  Pennsylvania  Avenue  and 
14th  Street.  NW..  Washington.  D.C. 
20230;  (202)  377-1411. 
SUPPLEMENTARY  INFORMATION:  Title  VI 
of  the  Trade  and  Tariff  Act  of  1984,  Pub. 
L.  No.  98-573  ("1984  Act"),  amended 
Title  VII  of  the  Tariff  Act  of  1930  ('Tariff 
Act")  with  respect  to  the  administration 
of  antidumping  and  countervailing  duty 
cases. 

Under  section  751  of  the  Tariff  Act. 
the  Secretary  of  Commerce  conducts 
administrative  reviews  of  entities  and 
activities  covered  by  antidumping  and 
countervailing  duty  orders,  findings,  and 
suspension  agreements  to  determine,  as 
appropriate,  the  margin  of  dumping,  the 
amount  of  any  net  subsidy,  and 
compliance  with  any  agreement  which 
resulted  in  suspension  of  an 
investigation.  These  reviews  form  the 
basis  for  the  assessment  of  antidumping 
or  countervailing  duties  on  reviewed 
entries  of  the  merchandise  covered  by 
an  order  or  finding,  for  cash  deposits  of 
estimated  duties  on  future  entries,  and  a 
decision  by  the  Secretary  whether  to 
continue  the  suspension  of  an 
investigation  or  to  cancel  a  suspension 
agreement.  Prior  to  October  30, 1984,  the 
effective  date  of  the  1984  Act.  section 
751  required  the  Secretary  to  review 
annually  every  order,  finding,  or 
suspended  investigation.  Section 
611(a)(2)(A)  of  the  1984  Act  amended 
section  751  to  provide  for  reviews  on 
request  rather  than  automatically  on  an 
annual  basis. 

The  Department  has  received 
numerous  requests  for  an  explanation  of 
how  the  Department  will  implement  the 


amended  review  provision.  Further 
delay  in  establishing  procedures  for 
requesting  reviews  would  impede  timely 
execution  of  this  Department's  section 
751  function.  With  200  outstanding 
orders,  findings,  and  suspension 
agreements,  a  continuing  increase  in  the 
filing  of  new  petitions,  and  extremely 
limited  resources,  there  are  a  large 
number  of  unreviewed  entries  subject  to 
the  assessment  of  antidumping  and 
countervailing  duties.  The  Department 
cannot  afford  to  expend  its  limited 
resources  collecting  and  analyzing 
information  on  entries  that  interested 
parties  do  not  want  reviewed.  Domestic 
interested  parties,  U.S.  importers,  and 
foreign  producers  have  told  us  that  they 
will  continue  to  sustain  substantial 
adverse  effects,  both  financially  and 
from  the  standpoint  of  trade  uncertainty, 
as  long  as  the  Department  delays 
reviews.  Providing  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  before  issuing 
regulations  implementing  section 
611(a)(2)(A)  would  mean  delaying 
implementation  for  several  months. 
Clearly,  the  costs  of  such  a  delay  woud 
outweigh  the  benefits.  Accordingly,  the 
Department  decided  to  issue  this  rule 
establishing  final  procedures  to  cover 
requests  for  reviews  of  periods  ending 
prior  to  September  1. 1985.  covered  by 
orders,  findings,  and  suspension 
agreements  published  in  the  Federal 
Register  prior  to  September  1. 1984,  and 
establishing  interim  procedures  covering 
requests  for  reviews  of  later  periods 
relating  to  all  orders,  findings,  and 
suspension  agreements. 

On  June  10, 1985,  the  Department 
published  proposed  revisions  to  its 
regulations  relating  to  countervailing 
duties  (19  CFR  Part  355)  (50  FR  24207) 
which  in  pertinent  part  would  establish 
final  procedures  to  implement  revised 
section  751  with  respect  to  requests  for 
reviews  of  periods  ending  after 
September  1. 1985.  covered  by  all  orders, 
findings,  and  suspension  agreements — 
that  is,  reviews  of  current  periods.  In  the 
next  few  months,  the  Department  will 
propose  revisions  to  its  regulations 
relating  to  antidumping  duties  (19  CFR 
Part  353)  which  in  pertinent  part  also 
would  establish  final  procedures  to 
implement  revised  section  751  with 
respect  to  all  requests  for  review  of 
current  unreviewed  periods. 

To  the  extent  practicable,  the  rule 
issued  today  conforms  to  existing 
practices.  The  rule  replaces  existing 
§§  353.53  (a),  (c),  and  (d)  and  355.41  (a), 
(c).  and  (d)  of  title  19  of  the  Code  of 
Federal  Regulations  with  new 
§§  353.53a  and  355.10  respectively. 


Federal  Register  /  Vol.  50.  No.  156  /  Tuesday,  August  13,  1985  /  Rules  and  Regulations         32557 


These  new  sections  are  described 
below. 

1.  Section  353.53a(a).  Paragraph  (a)(1) 
of  new  S  353.53A  provides  foreign 
governments  or  domestic  interested 
parties  described  in  section  771(9)  (C), 
(D).  (E).  or  (F)  of  the  Tariff  Act  with  an 
opportunity  to  request  an  administrative 
review  of  specific  producers  or 
exporters  covered  by  an  antidumping 
order  or  fmding.  Similarly,  paragraphs 
(a)(2)  and  (a)(3)  provide  producers, 
exporters,  and  importers  with  an 
opportunity  to  request  a  review.  These 
latter  reviews  are  limited  to  reviewing 
only  the  requester,  or  in  the  case  of  an 
importer,  the  producer  or  exporter  which 
supplied  the  merchandise  to  the 
importer.  Any  such  review  would  cover 
the  producer's  or  exporter's  sales  to  all 
importers.  Paragraph  (a)(4)  provides  any 
interested  party  with  an  opportunity  to 
request  a  review  of  all  signatories  to  an 
agreement  on  which  a  suspension  of 
investigation  was  based. 

Requests  under  paragraph  (a)(1)  must 
be  accompanied  by  a  statement  of  the 
reasons  why  the  requester  desires 
review  of  particular  producers  or 
exporters.  This  requirement  is  not 
intended  to  be  a  difficult  hurdle  to 
overcome.  Because  the  Department  has 
limited  resources,  requests  and  the 
statements  should  help  the  Department 
focus  on  the  potential  respondents 
which  the  requester  believes  to  be  most 
important  to  the  requester.  No  such 
requirement  is  placed  on  requests  under 
paragraphs  (a)(2)  or  (a)(3),  because  such 
requests  can  cover  only  one  firm. 
Reviews  of  suspension  agreements, 
under  paragraph  (a)(4),  must  cover  all 
signatories. 

Requests  for  review  under  paragraphs 
(a)(1)  through  (a)(4)  may  only  be  made 
during  the  anniversary  mon^  of  an 
order,  finding,  or  suspension  agreement. 
The  anniversary  month  is  the  calendar 
month  in  which  the  anniversary  of  the 
date  of  publication  of  an  order,  finding, 
or  suspension  of  investigation  occurs. 

Paragraph  (a)(5)  creates  a  special 
request  window  for  all  periods  for  which 
a  review  cannot  be  requested  under 
paragraphs  (a)(1)  through  (a)(4)  because 
the  relevant  anniversary  month  has 
passed.  This  paragraph  applies  to  all 
unreviewed  entries  during  a  period  or 
periods  ending  prior  to  September  1, 
1985,  covered  by  orders,  findings,  and 
suspension  agreements  published  in  the 
Federal  Register  before  September  1, 
1984.  In  each  proceeding  subject  to 
review  under  paragraph  (a)(5),  the 
Secretary  will  notify  all  known 
interested  parties  of  the  special  request 
window.  If  interested  parties  wish  the 
Secretary  to  conduct  an  administrative 
review  of  any  such  period,  they  must 


request  the  review  not  later  than  45 
days  after  receipt  of  the  Secretary's 
letter  of  notification,  or,  for  persons  not 
notified,  not  later  than  October  31,  1985. 

2.  Section  335.10(a).  Paragraph  (a)(1) 
of  new  S  335.10(a)  provides  any 
interested  party,  including  an  importer, 
with  an  opportunity  to  request  an 
administrative  review  of  all  producers 
and  exporters  of  merchandise  subject  to 
a  countervailing  duty  order  or 
suspension  agreement.  As  with 

S  353.53a,  requests  under  paragraph 
(a)(1)  may  be  made  only  during  the 
anniversary  month  of  an  order  or 
suspension  agreement 

Paragraph  (a)(2)  creates  a  special 
request  window  for  all  periods  for  which 
a  review  cannot  be  requested  under 
paragraph  (a)(1)  because  the  relevant 
anniversary  month  has  passed.  This 
paragraph  applies  to  all  unreviewed 
entries  during  a  period  or  periods  ending 
prior  to  September  1. 1985,  covered  by 
orders  and  suspension  agreements 
published  in  the  Federal  Register  before 
September  1, 1984.  In  each  proceeding 
subject  to  review  under  paragraph  (a)(2), 
the  Secretary  will  notify  all  known 
interested  parties  of  the  special  request 
window.  If  interested  parties  wish  the 
Secretary  to  conduct  an  administrative 
review  of  any  such  period,  they  must 
request  the  review  not  later  than  45 
days  after  receipt  of  the  Secretary's 
letter  of  notification,  or,  for  persons  not 
notified,  not  later  than  October  31, 1985. 

3.  Sections  353.53a(b)  and  355.10(b). 
Paragraphs  (b)(1)  through  (b)(3)  of  new 
§§  353.53a(b)  and  355.10(b)  describe  the 
period  and  the  entries,  exports,  or  sales 
of  merchandise  that  the  Secretary  will 
review  upon  request.  The  period  for  the 
first  administrative  review  may  be 
longer  or  shorter  than  for  subsequent 
administrative  reviews,  because  it 
covers  the  period  from  the  time  the 
Secretary  first  applied  provisional 
measures,  or  the  date  of  suspension  of 
investigation,  to  the  end  of  the  month 
immediately  preceding  the  anniversary 
month  in  antidumping  duty  cases,  and  to 
the  end  of  the  most  recently  completed 
reporting  year  for  the  government  of  the 
affected  country  in  countervailing  duty 
cases.  These  paragraphs  reflect  the 
current  practice  in  administrative 
reviews. 

Paragraph  (b)(3)  of  each 
corresponding  section  sets  forth  the 
periods  that  the  Secretary  will  review 
for  transition  requests  (described  in 
§§  353.53a(a)(5)  and  355.10(a)(2)). 
Paragraph  (b)(3)  is  designed  to  ensure 
that  all  periods  potentially  subject  to 
administrative  review  will  be  reviewed 
if  interested  parties  so  desire.  In  the 
letters  of  notification,  the  Secretary  will 
identify  for  the  recipient  the  periods  and 


producers  or  exporters  potentially 
subject  to  review  at  the  recipient's 
request.  Interested  parties  unknown  to 
the  Department  may  obtain  the 
information  by  telephoning  the 
Department  at  (202)  377-5253  for 
antidumping  duty  cases  or  at  (202)  377- 
2786  for  countervailing  duty  cases.  The 
Secretary  will  not  conduct  an 
administrative  review  for  any  period 
potentially  subject  to  review  unless  a 
timely  request  is  received.  If  no  timely 
request  is  received,  the  Secretary  will 
instruct  the  Customs  Service  to  liquidate 
each  entry  during  the  period  at  the  rate 
of  cash  deposit  of  (or  bond  for) 
estimated  antidumping  or  countervailing 
duties  required  at  the  time  of  entry. 

4.  Sections  353.53a(c)  and  355.10(c). 
Paragraphs  (c)(1)  through  (c)(9)  of  new 
S9  353.53a(c)  and  355.10(c)  specify  each 
action  the  Secretary  will  take  in  a 
review  requested  under  this  section.  The 
reference  to  "a  sample  of  interested 
parties"  in  paragraph  (c)(2)  implements 
section  620(a)  of  the  1984  Act 
Disclosure  of  factual  information  is 
covered  in  paragraph  (c)(6).  Paragraph 
(c)(7)  commits  the  Secretary  to  issuing 
final  results  of  an  administrative  review 
not  later  than  365  days  after  the  month 
of  the  initiation  of  the  review.  The 
Secretary  will  initiate  reviews  requested 
under  §S  353.53a(a)(5)  and  355.10(a)(2) 
as  rapidly  as  possible,  consistent  with 
available  resources. 

Even  if  the  Secretary  has  already 
issued  preliminary  results  of  a  review 
initiated  under  the  regulations  in  effect 
prior  to  the  issuance  of  this  rule,  the 
Secretary  will  not  complete  the  review 
tmless  the  period  covered  in  the  subject 
of  a  request  for  review  under  this  new 
rule.  If  there  is  no  request  for  review,  the 
preliminary  results  have  no  force  or 
effect  and  entries  will  be  assessed  as 
provided  in  S  353.53a(d)  or  355.10(d).  If 
review  of  the  period  is  requested  under 
this  new  rule,  the  Secretary  is  not 
required  to  provide,  if  already  provided 
under  the  regulations  in  effect  prior  to 
this  rule,  an  additional  post-preliminary 
results  comment  period  or  another 
hearing. 

5.  Sections  353.53a(d)  and  355.10fd). 
For  orders  and  findings,  new 

§§  353.53a(d)  and  355.10(d)  provide  for 
assessment  of  antidumping  and 
countervailing  duties  on  unreviewed 
entries  at  the  rate  of  the  cash  deposit  of 
(or  bond  for)  estimated  duties  required 
at  the  time  of  entry  when  the  Secietary 
has  received  no  request  under 
paragraph  (a)  of  new  §S  353.53a  and 
355.10,  for  an  administrative  review  of 
that  period.  This  provision  also  provides 
for  continuation  for  future  entries  of  the 
cash  deposit  of  estimated  duties  at  the 
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latest  deter     ned  rate.  This  implemeots 
the  CongresMonal  intent  that  the 
Secretary  provide  by  regulatioo  for  duty 
assessment  on  entries  for  which  no 
review  has  been  requested.  HJt  Rep. 
No.  98-H5fi.  98th  Cong.,  2d  Sess.  181 
(19M).  Id  an  anaiogoas  fashkn.  if  during 
tke  anaiversary  month  the  Secretary 
does  not  receive  a  request  for  an 
administrative  review  of  an  agreement 
on  •viacfa  a  suspension  of  investigation 
is  baaed,  the  period  that  could  have 
been  reviewed  will  no  longer  be 
reviewable. 

Administrative  Procedure  Act 

While  under  this  rule  an  interested 
party's  fkilare  to  request  a  review  within 
a  speci^ed  reasonable  period  of  time 
means  that  the  party  would  no  longer 
have  the  right  to  request  a  review,  rules 
of  this  type  are  procedural  rather  than 
substaative  within  the  meaning  of 
section  553  of  the  Administrative 
Procedure  Act  (5  U.S.C  553).  See 
Lamoille  Valley  R.  Co.  v.  ICC.  711  F.2d 
295.  328  (D.C  Cir.  1983J.  Since  this  rule 
is  procedural  section  553rb](A]  of  the 
Administrative  Procedure  Act  (5  US.C 
553(b)(A))  does  not  require  publication 
in  proposed  form.  Further,  no  other  law 
requires  that  this  rule  be  published  in 
proposed  form  with  opportunity  for 
public  comment  before  it  is  published  in 
final  Because  the  1984  Act  requires  the 
Department  to  implement  the 
amendments  on  the  date  af  enactment 
(October  9a  1984).  the  Department  has 
determined  diat  it  should  make  this  rule 
effective  immediately  on  the  date  of 
publication. 

The  Department  does  invite  public 
comment!  on  the  interim-final  portion  of 
this  rele  and  will  consider  them  in 
connection  with  rulemakings  p>roposTng 
to  amend  the  Department's  regulations 
on  antidumping  duties  (19  CFR  Part  353) 
and  coantervailing  duties  (19  CFR  Part 
355).  if  received  at  the  address  indicated 
above  by  the  end  of  the  public  comment 
period  specified  for  those  rulemakings. 
The  mleiaaking  for  antidumping  duties 
has  not  yet  begun,  but  the  Department 
expects  to  pwWish  in  the  Federal 
Register  a  notice  of  proposed 
rulemaking  in  the  next  several  months. 
The  rulemaking  for  countervailing  duties 
has  already  been  initiated  writh 
publication  of  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  on 
)«ne  10. 1985  (50  FR  24207).  The  public 
comment  period  for  that  rulemaking 
closes  on  Aoguat  9. 1965. 

Regulatory  Flexibility  Act 

Since  notice  and  an  opportunity'  for 
corament  are  not  required  to  be  given 
under  aectioo  553  of  the  Administrative 
Procedure  Act  or  any  other  law.  under 


sections  BOSta)  and  e04(a)  of  the 
Regulatory  Flexlbihtj-  Act  (5  U.S.C. 
e03(a)  and  e04(a]).  no  initial  or  Final 
Regulatory  Flexibility  Anriysis  has  to  be 
or  will  be  prepared. 

Executive  Order  12291 

Under  Executive  Order  12291.  the 
Department  must  judge  whether  a 
regulation  is  "major"  witfiia  the  meaning 
of  section  1  of  the  Order  and  therefore 
subject  to  the  requirement  that  a 
Regulatory  Impact  Analysis  be 
prepared.  This  regulation  is  not  major 
because  it  is  not  likely  to  result  in: 

(1)  Aa  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increaae  in  costs  or  prices 
for  oonsuraers,  individual  industries. 
Federal  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  emplojmient.  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  In  domestic  or  import 
markets.  Therefore,  preparation  of  a 
Regulatory  Impact  analysis  is  not 
required  and  no  preliminary  or  final 
Regulatory  Impact  analysis  has  been  or 
will  be  prepared. 

Paperwork  Reduction  Act 

Tkis  rule  does  not  contam  a  coUection 
of  mformation  for  purpoaes  of  the 
Paperwork  Reduction  Act 

List  of  Subjects  in  19  CFR  Parts  353  and 

sss 

Business  and  industry.  Foreign  trade. 
Imports,  Trade  practices. 

Dated;  July  2. 1985. 

Alan  F.  Holmoc. 

Deputy  Assistant  Secretory  for  Import 
Adaiiaistratioa. 

Accordingly,  Parts  353  and  355  of 
Chapter  IH.  Title  19.  Code  of  Federal 
Regulations  are  amended  as  follows: 

PAfrr  353— (AMENDED] 

1.  The  authority  citation  for  Part  SSS  is 
revised  to  read  as  follows: 

Authority:  5  U3.C.  301,  and  subtitle  IV. 
parts.  U.  III.  and  rv  of  the  Tariff  Act  of  1930. 
as  amended  by  Title  1  of  the  Trade 
Agreements  Act  of  1979,  Pub.  L  96-39.  93 
Stat.  150.  and  section  221  and  Title  VI  of  the 
Trade  and  Tariff  Act  of  1984.  Pub.  L  98-573. 
98  Stat  294*. 

2. 19  Cfll  3S8.SS  (a),  (d  and  (d)  are 

removed. 

S.  19  CFR  3S3.53a  is  added  to  read  as 
follows: 


'9  353.5Sa    Adnilnistra«»v« review o« onlara, 
findings,  and  suspension  agrsamsnts. 

(a)  Request  for  administrative  review. 
(1)  Each  year  during  the  anniversary 
month  of  the  publication  of  an  wder  or 
finding  (the  calendar  month  in  which  the 
anniversary  of  the  date  of  publication  of 
the  order  or  finding  occurred),  an 
interested  party,  as  defined  in  section 
771(9)  (B),  (q.  (D),  (E),  or  fF)  of  the  Act 
may  request  in  writing  that  the 
Secretary  conduct  an  administrative 
review  of  specified  individual 
manufacturers,  producers,  or  exporters 
("producers  or  exporters")  covered  by 
the  order  or  finding,  if  the  requesting 
person  states  why  the  person  desires  the 
Secretary  to  review  those  particular 
producers  or  exporters; 

(2)  During  the  same  period,  a  producer 
or  exporter  covered  by  an  order  or 
finding  may  request  in  writing  that  the 
Secretary  conduct  an  administrative 
review  of  only  that  producer  or  exporter; 

(3)  During  the  same  period,  an 
importer  of  merchandise  may  request  in 
writing  that  the  Secretary  conduct  an 
administrabve  review  of  oniy  a 
producer  or  exporter  of  the  merchandise 
imported  by  that  importer: 

(4)  Each  year  during  the  anniversary 
month  of  the  publication  of  a  suspension 
of  investigation  (the  calendar  month  in 
which  the  anniversary  of  the  date  of 
ptrbltcation  of  iitt  suspension  of 
investigation  occurred),  an  interested 
party,  as  defined  in  section  771(9)  of  the 
Act,  may  request  in  writing  that  the 
Secretary  conduct  an  administrative 
review  of  all  producers  or  exporters 
covered  by  an  agreement  on  wUdi  a 
suspension  of  investigation  was  based; 

(51  For  orders,  findings,  and 
suspension  agreements  published  in  the 
Federal  Register  before  September  1. 
1984,  and  one  or  more  periods  of  review 
described  in  paragraph  (b)(3)  of  this 
section: 

(i)  A  person  eligible  to  request  an 
administrative  review  under  paragraphs 
(a)  (1),  (2).  (3).  or  (4)  of  this  section  nust 
do  so  not  later  than  45  days  after  receipt 
of  the  Secretary's  letter  notifying  (hat 
person  that  requests  for  administrative 
reviews  may  be  submitted,  or.  for 
persons  not  notified.  October  31, 1985: 
and 

(li)  Such  request  must  specify  the 
period  of  requested  review  as  described 
in  paragraph  (b)(3)  of  this  section. 

(b)  Period  under  review.  (1)  Except  as 
provided  in  paragraphs  fb)  (2)  or  (3)  of 
this  section,  an  administrative  review 
under  paragraphs  (aKl)  through  (a)(4)  of 
this  section  normaHy  wiH  cover,  as 
appropriate,  entries,  exports,  or  sales  of 
merchandise  during  the  12  months 
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immediately  preceding  the  mo8t  recent 
anniversary  month. 

(2)  For  requests  received  during  the 
first  anniversary  month  after  publication 
of  an  order  or  suspension  of 
investigation,  the  review  under 
paragraphs  (a)(1)  through  (a)(4)  of  this 
section  will  cover,  as  appropriate, 
entries,  exports,  or  sales  during  the 
period  from  the  date  of  suspension  of 
investigation  under  this  Part  or  the  date 
of  suspension  of  hquidation  to  the  end 
of  the  month  immediately  preceding  the 
anniversary  month. 

(3)  For  requests  described  in 
paragraph  (a)(5)  of  this  section,  a  review 
will  cover  a  period  ending  prior  to 
September  1. 1985.  which  is  subject  to 
an  administrative  review  and  which  the 
requesting  person  specifies. 

(c)  Procedures.  After  receipt  of  a 
timely  request  under  paragraphs  (a)(1) 
through  (a)(5)  of  this  section,  or  on  the 
Secretary's  own  initiative,  the  Secretary 
will: 

(1)  Not  later  than  10  days  after  the 
anniversary  month  (or  later  if  a  request 
described  in  paragraph  (a)(5)  of  this 
section),  publish  in  the  Federal  Register 
a  notice  of  "Initiation  of  Antidumping 
Duty  Administrative  Review;" 

(2)  Normally  within  30  days  after  the 
date  of  publication  of  the  notice  of 
initiation,  send  to  appropriate  interested 
parties  or  a  sample  of  interested  parties, 
questionnaires  requesting  factual 
information  for  the  review; 

(3)  Conduct,  if  appropriate,  a 
verification; 

(4)  Issue  preliminary  results  of  review, 
based  on  the  available  information,  that 
include: 

(i)  The  factual  and  legal  conclusions 
on  which  the  preliminary  results  are 
based; 

(ii)  The  weighted-average  dumping 
margin,  if  any,  during  the  period  of 
review  for  each  person  or  group  of 
persons  reviewed;  and 

(iii)  For  an  agreement,  the  Secretary's 
preliminary  conclusions  with  respect  to 
the  status  of,  and  compliance  with,  the 
agreement; 

(5)  Publish  in  the  Federal  Register  a 
notice  of  "Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review,"  including  the  weighted- 
average  dumping  margin,  if  any.  and  an 
invitation  for  argument,  and  notify  all 
parties  to  the  proceeding; 

(6)  Promptly  after  issuing  the 
preliminary  results,  provide  to  parties  to 
the  proceeding  which  request  disclosure 
a  further  explanation  of  the  preliminary 
results; 

(7)  Not  later  than  365  days  after  the 
month  of  the  Secretary's  initiation  of  the 
review,  issue  final  results  of  review  that 
include: 


(i)  The  factual  and  legal  conclusions 
on  which  the  final  results  are  based; 

(ii)  The  weighted-average  dumping 
margin,  if  any,  during  the  period  of 
review  for  each  person  or  group  of 
persons  reviewed;  and 

(iii)  For  an  agreement,  the  Secretary's 
final  conclusions  with  respect  to  the 
status  of.  and  compliance  with,  the 
agreement; 

(8)  Publish  in  the  Federal  Register  a 
notice  of  "Final  Results  of  Antidumping 
Duty  Administrative  Review."  including 
the  weighted-average  dumping  margin,  if 
any.  and  notify  all  parties  to  the 
proceeding; 

(9)  Promptly  after  pubhcation  of  the 
notice  of  final  results,  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  the  merchandise  described  in 
paragraphs  (b)(1)  through  (b)(3)  of  this 
section  and  to  collect  a  cash  deposit  of 
estimated  antidumping  duties  on  future 
entries. 

(d)  Automatic  assessment  of  duties. 
(1)  For  orders  or  findings,  if  the 
Secretary  does  not  receive  a  timely 
request  under  paragraphs  (a)(1),  (a)(2), 
(a)(3),  or  (a)(5)  of  this  section,  the 
Secretary,  without  additional  notice, 
will  instruct  the  Customs  Service  to 
assess  antidumping  duties  on  the 
merchandise  described  in  paragraphs 
(b)(1)  through  (b)(3)  of  this  section  at 
rates  equal  to  the  cash  deposit  of  (or 
bond  for)  estimated  antidumping  duties 
required  on  that  merchandise  at  the  time 
of  entry,  or  withdrawal  from  warehouse, 
for  consumption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

(2)  If  the  Secretary  receives  a  timely 
request  under  paragraphs  (a)(1),  (a)(2), 
(a)(3),  or  (a)(5)  of  this  section,  the 
Secretary  in  accordance  with  paragraph 
(a)(1)  of  this  section  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  and  continue  to  collect  the  cash 
deposit  on  the  merchandise  not  covered 
by  the  request. 

PART  355— [AMENDED] 

4.  The  authority  citation  for  Part  355  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  1303;  19 
U.S.C.  2501  note:  subtitle  IV.  parts.  I.  III.  and 
IV  of  the  Tariff  Act  of  1930.  as  amended  by 
Title  I  of  the  Trade  Agreements  Act  of  1979, 
Pub.  L  96-39,  93  Stat.  150,  and  section  221 
and  Title  VI  of  the  Trade  and  Tariff  Act  of 
1984.  Pub.  L  9&-573,  98  Stat.  2948. 

5. 19  CFR  355.41  (a),  (c).  and  (d)  are 
removed. 

6. 19  CFR  355.10  is  added  to  read  as 
follows: 


9  355.10    Administrativ*  rwiew  of  ordsr* 
and  suspension  agreements. 

(a)  Request  for  administrative  review. 
(1)  Each  year  during  the  anniversary 
month  of  the  publication  of  an  order  or 
suspension  of  investigation  (the 
calendar  month  in  which  the 
anniversary  of  the  date  of  publication  of 
the  order  or  suspension  occurred),  an 
interested  party,  as  defined  in  section 
771(9)  of  the  Act,  may  request  in  writing 
that  the  Secretary  conduct  an 
administrative  review  of  all 
manufacturers,  producers,  or  exporters 
("producers  or  exporters")  covered  by 
an  order  or  an  agreement  on  which 
suspension  of  investigation  was  based. 

(2)  For  orders  and  suspension 
agreements  pubUshed  in  the  Federal 
Register  before  September  1. 1984,  and 
one  or  more  periods  of  review  described 
in  paragraph  (b)(3)  of  this  section: 

(i)  A  person  eligible  to  request  an 
administrative  review  imder  paragraph 
(a)(1)  of  this  section  must  do  so  not  later 
than  45  days  after  receipt  of  the 
Secretary's  letter  notifying  that  person 
that  requests  for  administrative  reviews 
may  be  submitted,  or,  for  persons  not 
notified,  October  31, 1985;  and 

(ii)  Such  request  must  specify  the 
period  of  requested  review,  as  described 
in  paragraph  (b)(3)  of  this  section. 

(b)  Period  under  review.  (1)  Except  as 
provided  in  paragraphs  (b)  (2)  and  (3)  of 
this  section,  an  administrative  review 
under  paragraph  (a)(1)  of  this  section 
normally  will  cover  exports  of 
merchandise  during  the  most  recent 
completed  reporting  year  of  the 
government  of  the  affected  country. 

(2)  For  requests  received  during  the 
first  anniversary  month  after  publication 
of  an  order  or  suspension  of 
investigation,  the  review  under 
paragraph  (a)(1)  of  this  section  will 
cover,  as  appropriate,  entries  or  exports 
during  the  period  from  the  date  of 
suspension  of  liquidation  under  this  Part 
or  the  date  of  suspension  of 
investigation  to  the  end  of  the  most 
recent  completed  reporting  year  of  the 
government  of  the  affected  country. 

(3)  For  requests  described  in 
paragraph  (a)(2)  of  this  section,  a  review 
will  cover  a  period  ending  prior  to 
September  1, 1985,  which  is  subject  to 
an  administrative  review  and  which  the 
requesting  person  specifies. 

(c)  Procedures.  After  receipt  of  a 
timely  request  under  paragraphs  (a)(1) 
or  (a)(2)  of  this  section,  or  on  the 
Secretary's  own  initiative,  the  Secretary 
will: 

(1)  Not  later  than  10  days  after  the 
anniversary  month  (or  later  if  a  request 
described  in  paragraph  (a)(2)  of  this 
section,  publish  in  the  Federal  Register  a 
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notice  of  "Initiation  of  Countervailing 
Duty  Administratrve  Rcvieiw;" 

(2)  Nonnaliy  wlthm  30  days  after  the 
diAe  of  pvbiacattoa  of  the  notice  «f 
initiatim.  Mod  to  appropriate  interested 
partiet  or  a  sanpie  of  iatereated  parties, 
questionaaires  reqaesting  factual 
information  tar  tke  review; 

(S)ODadbct.  if  apivephate.  a 
verificatiaB: 

(4J  Issoe  preliniinary  results  of  review. 
baaed  oa  the  available  information,  that 
include: 

(i)  The  factual  and  legal  condusioas 
oa  ariMch  the  preliminary  remits  are 
based: 

fii)  The  aet  sabskly,  if  any.  during  the 
pehad  of  review; 

(iii)  A  deacriptioQ  of  official  chants 
in  the  aabaidy  prograau  auuie  by  the 
gavermaeat  of  the  a^ected  country  that 
afiact  the  cash  deposit  of  estimated 
countervailiof  dubes;  and 

(ivj  Far  an  agreement,  the  Secretary's 
pfeliminary  conclusions  with  respect  to 
the  status  ol  and  compliance  witii.  dte 
agreement: 

(5)  PubTish  in  the  Federal  Register  a 
notice  of  *Trehminary  Results  of 
Countervailing  Duty  Administrative 
Review,"  including  the  net  subsidy,  tf 
any,  the  estimated  net  subsidy  for  cash 
deposit  poiposes.  and  an  invitation  for 
argument  and  notify  all  parties  to  the 
proceeding; 

{6)  Promptly  after  issuing  the 
preTiminary  results,  provide  to  parties  to 
the  proceeding  which  request  cTisclosure 
a  further  explanation  of  ihe  preliminary 
results: 

(7)  Not  later  than  365  days  after  the 
month  of  the  Secretary's  initiation  of  the 
review,  issue  final  results  of  review  that 
include: 

tij  The  factual  and  legal  condusions 
on  which  the  final  results  are  based: 

(ii)  The  net  subsidy,  if  any,  during  the 
period  of  review; 

{iii)  A  description  of  official  changes 
in  the  subsidy  programs,  made  by  the 
government  of  the  affected  country  not 
later  than  the  date  of  publication  of  the 
notice  of  prebminary  results,  that  affect 
the  cash  deposit  of  estimated 
countervafling  duties;  and 

(iv)  For  an  a^eement.  the  Secretary's 
final  oonchisions  with  respect  to  the 
status  of.  and  compliance  with,  the 
agreement; 

(6)  Pnbhsh  tn  the  Federal  Register  a 
notice  of  "Final  Results  of 
Countervailing  Duty  Administrative 
Review,"  iaduding  the  net  subsidy,  if 
any,  and  the  estimated  net  subsidy  for 
cash  deposit  parpoaes,  and  notify  all 
parties  to  the  proceeding; 

(91  Prasiq>tly  after  publication  of  the 
notice  of  final  results,  instruct  the 
CustoiBS  Service  to  assess 


countervailing  duties  on  the 
merchandise  described  tn  paragraphs 
{b)(l^  through  (bKS)  of  this  section  and 
to  ooUect  a  cash  deposit  of  etitiaiated 
countervailing  duties  oa  future  entries. 
The  asseasaient  and  th«  cash  deposit 
will  be  at  the  rates  found  in  the  final 
results  of  levimv. 

(dj  A  utanatk.  assessmeirt  of  duties. 
For  orders,  if  the  Secretary  does  not 
receive  a  timely  request  under 
paragraph  (a)(lj  er  {aj(2J  of  this  section. 
the  Secretary,  without  additional  notice, 
will  Instruct  the  Customs  Service  to 
assess  countervailing  duties  on  the 
merchandise  described  in  paragraphs 
(b)(1)  through  (b](3]  of  this  section  at 
rates  equal  to  the  cash  deposit  of  (or 
bond  for)  estimated  countervailing 
duties  required  on  that  merchandise  at 
the  time  of  entry,  or  withdrawal  from 
warehouse,  for  consumption  and  to 
continne  to  collect  the  cash  deposit 
previously  ordered. 

(FR  Doc.  85-19167  Filed  8-12-85:  8:45  ao^ 
MUiNa  OOBE  3S1»-Ofr-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SEflVICES 

Food  and  Drag  Administration 

21  CFR  Part  148 

(Docket  No.  S3P-02S8] 

PiHoappto  Juica,  AMtendn>ent  of 
Standards  off  tdanWy.  Quality,  and  FM 
of  Containor;  Conftinwtion  of  Effective 
Date 

AGENCY:  Food  and  Drug  Administration. 

ACTiOM:  Final  rule;  confirmation  of 
effective  dale. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  confirming  the 
effective  date  for  complying  with  the 
provisions  of  the  amended  U.S. 
standards  of  Identity,  quality,  and  fill  of 
container  for  pineapple  juice  to:  (1) 
Permit  the  use  of  other  methods  of 
preservation,  induding  refrigeration  and 
freezing,  in  addition  to  heat  sterilization; 
(2)  remove  aU  references  to  the  words 
"canned"  and  "canning"  and  add  the 
word  "processing"  where  appropriate. 
consistent  with  the  use  of  other  methods 
of  preservation;  (3)  permit  the  use  of 
filtering  as  a  processing  aid;  and  (4) 
provide  for  the  removal  of  excess  pulp. 

DATES:  Effective  July  1, 1967.  for  all 
affected  products  mitially  introduced  or 
initially  delivered  for  introduction  into 
interstate  commerce  on  or  after  this 
date.  Voluntary  compliance  may  have 
begun  }uly  «,  198S. 


FOR  FUirrMER  INFORMATION  CONTACT 

F.  Leo  K^ujEFman,  Center  for  Food  Safety 
and  Apphed  Nutrition  (HFF-«14).  Food 
and  Drag  Administration.  200  C  Street 
SW..  Washingtoa  DC  20204,  202-485- 
0107. 

StJ^Rt-EMENTAItV  IMRMiaUTION:  In  the 
Federal  iUf^stor  of  May  0. 196S  (50  FR 
19524),  FDA  issued  a  final  rule  amending 
the  standards  of  identity,  quality,  and 
flU  of  container  for  pineapple  juice  (21 
CFR  14&lg5).  This  amendment  will:  (1) 
Permit  the  use  of  other  methods  of 
preservation,  including  refrigeratioa  and 
freezing,  in  addition  to  heat  sterilization: 
(2)  remove  aU  references  to  the  words 
"canned"  and  "canning"  and  add  the 
word  "processing"  where  appropriate, 
consistent  with  the  uae  of  other  methods 
of  preservation:  (3)  permit  the  use  of 
filtering  as  a  processing  aid:  and  (4) 
provide  for  the  removal  of  excess  pulp. 

Any  person  who  would  be  adversely 
affected  by  Hie  final  rule  could  have,  at 
any  time  on  or  before  June  10, 1985,  Filed 
written  objections  to  the  final  rule  and 
requested  a  pubhc  hearing  on  the 
spedfic  provisions  to  which  there  were 
(Ejections.  No  objections  or  requests  for 
a  hearing  were  received. 

The  preamble  to  the  May  9. 1985  Qnal 
rule,  in  response  to  a  comment  received 
on  the  November  8, 1984  proposal 
invited  anyone  who  believes  that  there 
is  a  need  to  provide  for  a  correction  for 
acidity  of  pineapple  Juice  fpom 
concentrate  to  submit  a  petition  with 
supporting  data  that  demonstrate  this 
need.  One  letter  was  received  stating 
that  a  change  in  the  method  of  Brix 
determination  currently  set  forth  in  the 
standard  of  quality  for  pineapple  fuioe  is 
not  needed.  Because  no  petition 
requesting  a  change  in  the  method  of 
Brix  determination  has  been  submitted, 
however.  FDA  advises  that  it  has  no 
plans  to  propose  any  change  in  the 
method  of  Brix  determination. 

Listof  Subjects  in  21  CFR  Part  146 

Canned  fruit  Juices.  Food  standards. 
Fruit  Juices. 

PART  146— CANNED  FRinT  JUICES 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  401. 
7Dl(e).  52  Stat.  1046  as  amended.  70  Stat. 
919  as  amended  (21  U.S.C.  341.  371(e))) 
and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Food  Safety  and 
Applied  Nutrition  (21  CFR  5.61),  notice  is 
given  that  the  effective  date  for 
compliance  with  the  standards  of 
identity,  quality,  and  fill  of  container  for 
pineapple  Juice,  as  amended  in  the 
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Federal  Register  of  May  9, 1985  (SO  FR 
19524).  it  July  1. 1987.  Voluntary 
compliance  may  have  begun  July  8. 1985. 

Dated  Aogoat  6, 19BS. 
Snfoid  A.  Miller, 

Director.  Centar  for  Food  Safety  and  Applied 
Nutrition. 

(FR  Doc.  85-19156  Filed  8-1^-85;  8:45  am] 

BtLUNO  coot  4t«>-01-1l 


21  CFR  Part  172 
(Docket  No.  tarMttSO] 

Food  Additives  Permitted  for  Direct 
Addition  to  Food  for  Human 
Consumption:  Petroleum  Wax 

AQENCV:  Food  and  Drug  Administration. 
ACTKMC  Final  rule. 

summary:  Hie  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  polyalkyl  (Ci«-C»j) 
acrylate  polymer  as  a  processing  aid  in 
the  manufacture  of  petroleum  wax.  This 
action  responds  to  a  petition  filed  by 
Shell  Oil  Co. 

DATES:  Effective  August  13. 1985. 
Objections  by  September  12. 1985.  The 
Director  of  the  Federal  Register 
approves  the  incorporation  by  reference 
of  certain  pubHcations  at  21  CFR 
172.886.  effective  August  13, 1985. 
ADDRESS:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration.  Rm. 
4-62.  5600  Fishers  Lane.  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  E.  Kashtock.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-334). 
Food  and  Drug  Administration.  200  C 
Street  SW..  Washington.  DC  20204.  202- 
42&-895a 

SUPFLEMENTARV  INFORMATION:  In  a 
notice  published  in  the  Federal  Register 
of  August  19. 1983  (48  FR  37708).  FDA 
announced  that  a  petition  (FAP  2A3653) 
had  been  filed  by  Shell  Oil  Co..  Fiouston. 
TX  77210.  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  polyalkyl 
(Cis— C22)  acrylate  polymer  as  a 
processing  aid  in  the  manufacture  of 
petroleum  wax  regulated  under 
§  172.886  (21  CFR  172.886). 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  proposed  use  is  safe 
and  that  the.  regulations  should  be 
amended  as  set  forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h|).  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 


petition  are  available  for  Inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  (address  above)  by 
appointment  with  the  information 
contact  person  listed  above.  As 
provided  in  21  CFR  171.1(h).  the  agency 
will  delete  from  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the  '' 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding  may  be  seen  in 
the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding  may  be  seen  in 
the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday.  FDA's 
regulations  implementing  the  National 
Environmental  PoUcy  Act  (21  CFR  Part 
25)  have  been  replaced  by  a  rule 
published  in  the  Federal  Register  of 
April  26. 1985  (50  FR  16636.  effective  July 
25. 1985).  Under  the«ew  rule,  an  action 
of  this  type  would  require  an 
enviromental  assessment  under  21  CFR 
25.31a(a). 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  September  12. 1985 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto  and  may  make  a 
written  request  for  a  public  hearing  on 
the  stated  objections.  Each  objection 
shall  be  separately  numbered  and  each 
numbered  objection  shall  specify  with 
particularity  the  provision  of  the 
regulation  to  which  objection  is  made. 
Each  numbered  objection  on  which  a 
hearing  is  requested  shall  specifically  so 
state;  failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held;  failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 


waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  »ith  the  docket  number  found 
in  brackets  in  the  heading  of  this 
regulation.  Received  objections  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  throu^  Friday. 

List  of  SubiecU  in  21  CFR  Part  172 

Food  additives.  Food  preservatives. 
Incorporation  by  reference,  ^nces  and 
flavorings. 

Therefore,  under  the  Federal  Food 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
orFood  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Apphed  Nutrition.  Part  172  is  amended 
as  follows: 

PART  172— FOOD  ADDfTIVES 
PERMITTED  FOR  DIRECT  ADOfTION 
TO  FOOD  FOR  HUMAN  CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
Part  172  is  revised  to  read  as  foUowc 

Authorit>':  Sees.  201  (s).  408.  72  SUt  17B4- 
1788  as  amended  (21  U.S.C.  321(8),  348):  21 
CFR  5.10  and  S.S1. 

2.  In  §  172.888  by  revising  paragraph 
(c)  to  read  as  follows: 

$172JS8    Pctrolaiini  wax. 

(c)  Petroleum  wax  may  contain  one  or 
more  of  the  following  adjuvants  in 
amounts  not  greater  than  that  required 
to  produce  dieir  intended  effect 

(1)  Antioxidants  permitted  in  food  by 
regulations  issued  in  accordance  with 
section  409  of  the  act 

(2)  Poly(alkylacrylate)  (CAS  Reg.  No. 
27029-57-8).  made  from  long  chain  {Ci«- 
Ck)  alcohols  and  acr>'lic  acid,  hanng:  (i) 
A  number  average  molecular  weight 
between  40.000  and  100.000:  (ii)  A 
weight  average  molecular  weight  (MW.) 
to  number  average  molecular  weight 
(MW„)  ratio  (MW./MWJ  of  not  less 
than  3;  and  (iii)  unreacted  alkylacrylate 
monomer  content  not  in  excess  of  14 
percent  as  determined  by  a  method 
entitled.  "Method  for  Determining 
Weight-Average  and  Number-Average 
Molecular  Weight  and  for  Determining 
Alkylacrylate  Monomer  Content  of 
Polj^alkylacrylate)  used  as  Processing 
Aid  in  Manufacture  of  Petroleum  Wax." 
which  is  incorporated  by  reference 
(copies  are  available  froin  the  Division 
of  Food  and  Color  Additives.  Center  for 
Food  Safety  and  Applied  Nutrition 
(HFF-330),  200  C  Street  SW.. 
Washington,  DC  20204.  or  available  for 
inspection  at  the  Office  of  the  Federal 
Register.  1100  L  Street  NW.. 
Washington.  DC  20408).  Petroleum  wax 
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containing  poly(alkylacrylate)  is  limited 
to  use  in  chewing  gum  base  and  shall 
contain  not  more  than  1,050  parts  per 
million  of  poly(alkylacrylate)  ref  idues 
as  determined  by  a  method  entitled 
"Method  for  Determining  Residual  Level 
of  Poly(alkylacrylate)  in  Petroleum 
Wax."  which  is  incorporated  by 
reference.  Copies  are  available  from  the 
address  cited  in  this  paragraph  (c)(2]. 

Dated:  July  30. 1985. 

Sanford  A.  Miller, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

(FR  Doc.  85-19155  Filed  8-12-85;  8:45  am] 

BIUJNQ  CODE  4t60-01-«l 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
(CG07-8S-35] 

Drawbridge  Operation  Regulations; 
Black  River,  SC 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule  revocation. 

summary:  This  amendment  revokes  the 
regulations  for  the  US  17  drawbridge 
across  the  Black  River  because  the 
bridge  has  been  replaced  by  a  fixed 

bridge. 

EFFECTIVE  DATE:  This  revocation  is 
effective  on  September  12. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Walt  Paskowsky,  (305)350-4103. 
SUPPLEMENTARY  INFORMATION:  This  rule 
was  not  preceded  by  a  notice  of 
proposed  rulemaking  because  it  deletes 
a  provision  that  is  of  no  force.  Therefore 
notice  and  public  procedure  thereon  are 
unnecessary. 

Drafting  Information. 

The  drafters  of  these  regulations  are 
Mr.  Walt  Paskowsky,  Bridge 
Administration  Specialist  project 
officer,  and  Lieutenant  Commander  Ken 
Gray,  project  attorney. 

Economic  Assessment  and  Certification 

Tms  rule  is  considered  to  be  non- 
major  under  Executive  Order  12291  on 
Federal  Regulation  and  non-significant 
under  the  Department  of  Transportation 
regulatory  policies  and  procedures  (44 
FR  11034:  February  26. 1979). 

The  economic  impact  of  this  rule  is 
expected  to  be  so  minimal  that  further 
evaluation  is  unnecessary.  We  conclude 
this  because  the  rule  merely  deletes  an 
inoperative  provision  from  the 
regulations. 


List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing.  Part 
117  of  Tide  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.48  and  33 
CFR  1.05-l(g). 

§117.919    [Removed] 

2.  Section  117.919  is  removed. 
Dated:  July  30, 1985. 

RJ>.  Cueroni. 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 

Seventh  Coast  Guard  District. 

[FR  Doc.  85-19093  Filed  8-12-85;  8:45  am] 

BIUJNQ  COO£  4*10-14-« 

DEPARTMENT  OF  EDUCATION 

Office  of  Bilingual  Education  and 
Minority  Languages  Affairs 

34  CFR  Parts  76  and  581 

Emergency  Immigrant  Education 
Program 

agency:  Department  of  Education. 
action:  Final  regulations. 

SUMMARY:  The  Secretary  issues  final 
regulations  to  govern  grants  made  under 
the  Emergency  Immigrant  Education 
Program.  This  program  provides 
financial  assistance  to  State  and  local 
educational  agencies  for  supplementary 
educational  services  and  costs  for 
immigrant  children  enrolled  in 
elementary  and  secondary  public  and 
nonpublic  schools. 

EFFECTIVE  DATE:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  Congress 
takes  certain  adjournments.  If  you  want 
to  know  the  effective  date  of  these 
regulations,  call  or  write  the  Department 
of  Education  contact  persoiL 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Jonathan  Chang,  Office  of  Bilingual 
Education  and  Minority  Languages 
Affairs.  U.S.  Department  of  Education. 
400  Maryland  Avenue.  SW.  (Room  421. 
Reporters  Building),  Washington,  D.C. 
20202.  Telephone  (202)  732-1842. 
SUPPI^MENTARY  INFORMATION:  The 
Emergency  Immigrant  Education 
Program  is  authorized  under  the 
Emergency  Immigrant  Education  Act  of 
1984.  Tide  VI  of  die  Education 
Amendments  of  1984.  Pub.  L.  98-511,  20 
U.S.C.  4101-4108. 


These  final  regulations  establish  a 
State-administered  grant  program 
authorizing  grants  to  State  educational 
agencies  (SEAs)  for  such  supplementary 
educational  services  as  English  language 
instruction,  special  materials  and 
supplies  and  such  other  bilingual 
educational  services  as  Enghsh  as  a 
Second  Language  (ESL),  immersion 
programs,  the  use  of  the  native  tongue 
for  instruction,  as  well  as  for  the  costs 
associated  with  providing  such  services 
for  immigrant  children.  State 
educational  agencies  then  make 
subgrants  to  local  educational  agencies 
(LEAs)  that  meet  the  eligibility 
requirement  for  numbers  of  immigrant 
children  enrolled.  To  establish 
administrative  procedures  for  this 
program  that  are  consistent  with 
procedures  used  for  the  Department's 
other  State-administered  grant 
programs.  34  CFR  76.102(2)  of  the 
Education  Department  General 
Administrative  Regulations  (EDGAR)  is 
redesignated  as  34  CFR  76.102(aa)  and  a 
new  provision  is  added  at  34  CFR 
76.102(2).  This  new  provision  adds  the 
application  submitted  by  a  State  under 
the  Emergency  Immigrant  Program  to  the 
EDGAR  definition  of  "State  plan."  As  a 
result  of  this  amendment  all  the 
administrative  procedures  set  out  in  the 
EDGAR  which  govern  State  plans  apply 
to  the  Emergency  Immigrant  Education 
Program. 

To  simplify  the  application  process, 
the  SEAs  are  not  required  to  resubmit 
any  assurances  previously  submitted  to 
meet  the  General  Education  Provisions 
Act  requirements  governing  programs 
under  which  Federal  funds  are  made 
available  to  LEAs  through  or  under  the 
supervision  of  SEAs.  Also,  there  are 
separate  requirements  governing  the 
SEA'S  submission  of  assurances  and  the 
submission  of  counts  of  immigrant 
children.  Once  a  SEA  has  submitted  the 
required  assurances,  resubmission  of 
assiu-ances  would  not  be  necessary.  The 
previously  submitted  assurances  would 
govern  all  the  awards  made  under  the 
program.  To  make  awards  in  a  given 
fiscal  year,  the  Secretary  requests  a  SEA 
to  submit  a  count,  taken  at  any  time 
during  that  current  school  year,  that 
provides  information  on  the  enrollment 
of  immigrant  children. 

The  final  regulations  in  §  581.4(b)(1) 
repeat  the  definition  of  "immigrant 
children"  contained  in  Section  602(1)  of 
the  Act  and  add  the  clarification  that  the 
term  "immigrant"  only  includes  persons 
who  are  "immigrants"  under  the 
Immigration  and  Nationality  Act.  as 
amended.  8  U.S.C.  1101(15).  If  the  term 
"immigrant"  were  not  interpreted  in 
accordance  with  the  Immigration  and 
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Nationality  Act,  persons  could  be 
counted  and  served  contrary  to  the 
purpose  of  the  program  and 
Congressional  intent,  including  United 
States  citizens'  children  who  were  bom 
abroad,  e.g.,  while  their  parents  were 
traveling  abroad  or  serving  with  the 
armed  forces  overseas;  and  the  children 
of  persons  termporarily  residing  in  the 
United  States,  e.g.,  children  of  foreign 
diplomats.  Thus  the  term  "immigrant 
children"  includes  only  the  children, 
who  are  not  United  States  citizens,  of 
lawful  permanent  resident  aliens, 
refugees,  asylees,  parolees,  persons  of 
other  immigrant  status,  and  immigrant 
residents  in  the  United  States  without 
proper  documentation. 

The  term  will  exclude  children  of 
foreign  diplomats,  United  States 
citizens'  children  who  were  bom 
abroad,  and  children  of  foreign  residents 
temporarily  in  the  United  States  for 
business  or  pleasure.  This  is  not  an 
exhaustive  list  of  exclusions  and  only 
provides  examples  of  the  children  who 
are  not  eligible  for  assistance  under  this 
program.  For  additional  categories  of 
ineligible  children,  please  review  the 
definition  of  "immigrant"  under  the 
Immigration  and  Nationahty  Act.  A 
copy  of  the  deHnition  will  be  included  in 
the  program  information  package  for 
this  program. 

In  determining  children  who  meet  the 
detinition  of  "immigrant  children"  in 
§  581.4(b)(1),  a  State  must  use  the 
definition  of  "State"  in  34  CFR  77.1(c)  of 
EDGAR.  EDGAR  defines  "State"  as  it  is 
defined  under  Section  198(a)  of  the 
Elementary  and  Secondary  Education 
Act  of  1965  to  mean  "any  of  the  50 
States,  the  Commonwealth  of  Puerto 
Rico,  and  District  of  Columbia,  Guam, 
American  Samoa,  the  Virgin  Islands,  the 
Northern  Mariana  Islands,  or  the  Trust 
Territory  of  the  Pacific  Islands."  The 
final  regulations  in  S  581.4(a) 
incorporate  by  reference  the  definition 
of  "State"  contained  in  EDGAR 

Under  34  CFR  76.730-76.734  (made 
applicable  by  the  final  regulations  in 
§  581. 3(a]],  a  State  and  a  subgrantee 
must  keep  records  related  to  grant  funds 
and  compliance  with  program 
requirements.  To  ensure  that  eligible 
children  are  identified  for  program 
assistance,  the  final  regulations  contain 
provisions  regarding  determination  of 
children  who  are  eligible  to  be  counted 
under  the  Emergency  Immigrant 
Education  Program  that  are  similar  to 
provisions  in  34  CFR  204.30  of  the 
regulations  goveming  the  count  of 
eligible  children  under  the  Financial 
Assistance  to  State  Educational 
Agencies  to  Meet  Special  Educational 
Needs  of  Migratory  Children  Program. 


The  final  regulations  in  i  581.51  requrie 
SEAs  counting  immigrant  children  for 
assistance  under  this  program  to 
determine  that  the  children  meet  the 
definition  of  "immigrant  children"  in 
S  581.4(b)(1)  of  the  final  regulations  and 
to  make  a  record  of  the  basis  on  which 
the  children's  eligibility  was  determined. 
The  final  regulations  provide  that,  in 
determining  eligibility,  SEAs  may  rely 
on  credible  information  from  any  source, 
including  information  contained  in 
previous  school  records  and  information 
provided  by  the  child  or  child's 
guardian.  The  final  regulations  do  not 
require  an  SEA  to  obtain  documentary 
proof  of  either  the  child's  eligibility  or 
civil  status  from  the  child  or  the  child's 
parent  or  guardian. 

To  receive  information  necessary  to 
carry  out  the  provisions  in  section 
606(b)(3)  of  the  Act  20  U.S.C  4105(b)(3), 
the  SEA,  in  submitting  its  count  of 
immigrant  children,  must  also  report  the 
number  of  children  eligible  under  any 
legal  authority,  for  which  funds  have 
been  made  available  for  the  same  fiscal 
year,  that  has  the  same  purpose  as  this 
program.  Funds  for  the  same  purpose  as 
this  program  include,  but  may  not  be 
limited  to,  funds  made  available  under 
section  412(d)  of  the  Refugee  Act  of 
198a  as  amended  (8  U.S.C.  1522)  and 
funds  made  available  imder  the  Refugee 
Education  Assistance  Act  of  1980,  as 
amended  (6  U.S.C  1522  (note)).  If  there 
are  any  additional  legal  authorities  and 
funding  established  by  Congress  for  a 
given  fiscal  year,  such  authorities  and 
funding  will  be  identified  in  the 
application  notice  aimouncing  the 
availability  of  funds  in  that  fiscal  year. 

The  fmal  regulations  in  S  581.20 
implement  the  provisions  in  sections 
606(b)  and  603(b)  of  the  Act  20  U.S.C. 
4105(b),  4102(b)  and  explain  how  the 
Secretary  determines  the  amount  of  an 
award  to  a  State.  The  final  regulations 
in  §  581.40  explain  how  a  State 
determines  the  amount  for  subgrants  to 
eligible  LEAs  that  report  immigrant 
children.  Section  581.40  also  implements 
section  604  of  the  Act,  20  U.S.C.  4103, 
which  authorizes  administrative  costs 
for  a  State,  not  to  exceed  1.5  percent  of 
the  State  award.  No  allowance"  for 
indirect  costs  other  than  those  included 
in  the  maximum  1.5  percent  allowance 
under  9  581.40(a)  may  be  charged  to  the 
State  grant 

Siunmaiy  of  Commeots  and  Responses 

On  May  6. 1985,  a  Notice  of  Proposed 
Rulemaking  (NPRM)  was  published  in 
the  Federal  Register  at  SO  FR 19146. 
Following  is  the  summary  of  the 
comments  received  on  the  NPRM  and 
the  Secretary's  responses: 


CommenL  Two  commenten  noted 
that  SS  581.2  and  561.11(a)  of  the 
proposed  regulations  do  not  contain  the 
statutory  caveat  "whichever  number  is 
less"  in  describing  the  eligibility 
requirements. 

Response.  A  change  has  been  made. 
The  phrase  "equal  to  at  least  either"  has 
been  added  to  SS  581.2  and  581.11(a). 
The  eligibility  requirement  for  an  LEA  to 
participate  in  the  program  is  either  the 
LEA  has  at  least  500  eligible  immigrant 
students  enrolled  in  the  public  and 
nonpublic  elementary  and  secondary 
schools,  or  the  number  of  eligible 
immigrant  children  constitutes  at  least 
3%  of  total  LEA  enrollment  As  long  as 
the  LEA  meets  either  one  of  the 
requirements,  "whichever  number  is 
less"  does  not  apply.  Furthermore, 
because  of  the  comparative  nature  of 
the  phrase  "whichever  number  is  less," 
the  SEAs  may  find  it  confusing  and 
incorrectly  may  beUeve  they  must 
compare  an  absolute  number  (SOt^  tnth 
a  percent  {21%). 

CommenL  Two  commenters  asked 
why  the  proposed  regulations  use  the 
term  "immigrant  status"  in 
§581.11(b)(l)(ii)  and  do  not  contain  die 
statutory  language  "refugee,  parolee, 
asylee.  or  other  immigrant  status." 

Response.  A  change  has  been  made. 
The  statutory  language  "refugee, 
parolee,  asylee,  or  other  immigrant 
status"  has  been  added  in 
5  581.11(b)(l)(ii). 

Comment.  Two  commenters  stated 
that  the  statutory  references  in 
S  9  581.11(b)  and  581.20(b)  do  not  make 
reference  to  the  statutory  exemption 
that  there  will  be  no  reduction  in  EIEP 
funds  if  any  other  grant  (for  immigrant 
children)  was  reduced  or  computed  at  a 
reduced  amount  due  to  a  presumption 
that  EIEP  funds  are  forthcoming. 

Response.  A  change  has  been  made. 
The  statutory  reference  to  (581.11  has 
been  corrected  to  read  (20  U.S.C 
4105(b)).  This  statutory  reference  was 
given  previously  as  part  of  the  legal 
authority  citation  to  $581.20. 

CommenL  Two  commenters  stated 
that  S581.51  does  not  reference  the 
statutory  provision  dealing  with  SEA 
hearing  prior  to  a  reduction  of  an  award 
or  forbidding  limitations  In  the  nature  of 
a  penalty. 

Response.  A  change  has  been  made. 
The  statutory  references  in  $581.51  have 
been  corrected  to  read  (20  U.S.C  4101, 
4104.  4105(c)). 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
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major  regulations  established  in  the 
Order. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  inter-governmental 
partnership  and  a  strengthened 
federalism  by  relying  on  State  and  local 
processes  for  State  and  local 
government  coordination  and  review  of 
proposed  Federal  financial  assistance. 

In  accordance  with  the  Order,  this 
document  is  intended  to  provide  early 
notiHcation  of  the  Department's  specific 
plans  and  actions  for  this  program. 

List  of  Subjects 

34  CFR  Part  76 

Accounting,  American  Samoa, 
Education,  Grant  programs— education, 
Guam,  Northern  Mariana  Islands, 
Pacific  Island  Trust  Territory,  Private 
school.  Reporting  and  recordkeeping 
requirements.  Virgin  Islands. 

34  CFR  Part  581 

Education,  Elementary  and  secondary 
education.  Grants  programs — education. 
Immigrants,  Reports  and  recordkeeping 
requirements. 

Ctation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provision  of  these  final  regulations. 

(Catalog  of  Federal  Domestic  Assistance 
niunt)€r  84.16Z  Emergency  Immigrant 
Education  Program) 

Dated:  August  7. 1985. 
William ).  Bennett 
Secretary  of  Education. 

The  Secretary  amends  Title  34  of  the 
Code  of  Federal  Regulations  as  follows: 

PART  76— STATE-ADMINISTEREO 
PROGRAMS 

"    -^ — - 

1.  The  authority  citations  for  34  CFR 
Part  76  would  continue  to  read: 

Authority:  Section  408(a)(1)  of  Pub.  L  90- 
247.  88  Stat.  559.  560.  as  amended  (20  U.S.C. 
1221e-3(d)(l)).  unless  otherwise  noted. 

{76.1    [Anwnded] 

2.  In  the  table  following  S  76.1,  Section 
A.  Elementary  and  Secondary  Education 
Programs  is  amended  by  adding  the 
following  language  at  the  end  of  Section 
A: 

S  7S.1    Programs  to  wrtiicti  Part  76  appiias. 


Nanw  0^  progwn 


AultKXizIng  statute 


reguiatHjns  (M  CFR)        ^'^"'*  '^■ 


A.  ElanwnMry  and  Sacondary  Education  Programs 


EfnarQsncy     hiNiiiyiarM 
Program. 


Education    Titto  VI  o<  Pub.  L  96-511  (20  U  SC  4101-4106) ..    Part  581 . 


84.162 


3.  Section  76.102  is  amended  by 
redesignating  paragraph  (z)  as 
paragraph  (aa)  and  adding  a  new 
paragraph  (z)  to  read  as  follows: 


§76.102 
76. 


Dafinition  of  "State  plan"  for  Part 


(z)  Emergency  Immigrant  Education. 
The  application  under  the  Emergency 
Immigrant  Education  Program. 


§76.125    (Amended! 

4.  In  the  table  following  §  76.125, 
Other  Elementary  and  Secondary 
Programs  is  amended  by  adding  the 
following  language  at  the  end: 

§  76.125    What  is  ttie  purpose  of  these 
regulations? 


CI}FA  No  and  name  o(  program 


Aut^Ol!Zlr)g  legisialion 


Implement'ng 

regulations 

Title  34  Of  n 

(Part) 


Oltier  Elementary  ar<d  Secondary  Education  Programs 


84.162— Emergency  Immigranl  Education  Program Title  VI  ol  Pub  L  98-511  (20  U  SC.  4101-4108) 581 


4.  A  new  Fart  581  is  added  to  read  as 
follows: 

PART  581— EMERGENCY  IMMIGRANT 
EDUCATION  PROGRAM 

Sut>part  A — General 

Sec 

581.1  What  is  the  Emergency  Immigrant 
Education  Program? 

581.2  Who  is  eligible  to  apply  for  a  grant 
under  the  Emergency  Immigrant 
Education  Program? 

581.3  What  regulations  apply  to  the 
Emergency  Immigrant  Education 
Program? 

581.4  What  defmitions  apply  to  the 
Emergency  Immigrant  Education 
Program? 

Subpart  B — How  Does  a  State  Apply  for  a 
Grant? 

581.10  What  assurances  must  a  State  submit 
to  recieve  a  grant? 

581.11  What  counts  must  an  SEA  provide? 

Subpart  C— How  Does  the  Secretary  Make 
a  Grant  to  a  State? 

581.20    How  does  the  Secretary  determine 
the  amount  of  award  to  a  State? 

Subpart  D — [Reserved] 

Sut>part  E— How  Does  a  State  Make  a 
Subgrant  to  an  Applicant? 

581.40    How  does  a  State  determine  the 
amount  of  a  subgrant  to  an  LEA? 


Subpart  F— What  Conditions  Must  Be  Met 
by  tf>e  State  and  Its  Subgrantees? 

581.50  How  may  funds  be  used  under  this 
program? 

581.51  How  is  the  eligibility  of  an  immigrant 
child  determined? 

581.52  What  requirements  pertain  to  the 
participation  of  immigrant  children  in 
elementary  and  secondary  nonpubUc 
schools? 

581.53  When  does  the  Secretary  implement 
a  bypass? 

581.54  What  notice  does  the  Secretary  give? 

581.55  What  bypass  procedures  does  the 
Secretary  follow? 

581.56  What  are  the  functions  of  a  hearing 
officer? 

581.57  What  are  the  hearing  procedures? 

581.58  What  are  the  post-hearing 
procedures? 

Subpart  G— What  Compliance  Procedures 
Are  Used  by  the  Department  of  Education? 

581.60    Under  what  conditions  does  the 
Secretary  withhold  funds? 
Authority:  Emergency  Immigrant  Education 
Act  of  1984.  Title  VI  of  Pub.  L  98-511,  20 
U.S.C.  4101-4108,  unless  otherwise  noted. 

Subpart  A— General 

§  581.1     What  Is  the  Emergency  Immigrant 
Education  Program? 

This  program  provides  fmancial 
assistance  to  State  educational  agencies 
(SEAs)  for  supplementary  educational 
services  and  costs  for  immigrant 
children  enrolled  in  elementary  and 
secondary  public  schools  under  the 
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jurisdiction  of  local  education  agencies 
(LEAs)  in  the  States  and  in  elementary 
and  secondary  nonpublic  schools  within 
the  district  served  by  LEAs  in  the  States. 
(20  U.S.C.  4106) 

S  581.2  Who  is  eligible  to  apply  for  a  grant 
under  the  Emergency  Immigrant  Education 
Program? 

An  SEA  may  apply  for  a  grant  if  it  has 
one  or  more  LEAs  in  which  the  sum  of 
the  number  of  immigrant  children  who 
are  enrolled,  during  the  fiscal  year  in 
which  funds  are  made  available  under 
this  program,  in  elementary  and 
secondary  public  schools  under 
jurisdiction  of  the  LEA  and  in 
elementary  or  secondary  nonpublic 
schools  within  the  district  served  by  the 
LEA,  is  equal  to  at  least  either — 

(a)  Five  hundred  (500);  or 

(b)  Three  percent  of  the  total  number 
of  students  enrolled  during  that  same 
fiscal  year  in  public  schools  under  the 
jurisdiction  of  the  LEA  and  nonpublic 
schools  within  the  district  served  by  the 
LEA. 

(20  U.S.C.  4105) 

§581.3    What  regulations  apply  to  the 
Emergency  Immigrant  Education  Program? 

The  following  regulations  apply  to  the 
Emergency  Immigrant  Education 
Program: 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  74 
(Administration  of  Grants),  34  CFR  Part 
76  (State-Administered  Programs),  34 
CFR  Part  77  (Definitions  that  apply  to 
Department  Regulations),  34  CFR  Part  78 
(Education  Appeal  Board),  and  34  CFR 
Part  79  (Intergovernmental  Review  of 
Department  of  Education  Programs  and 
Activities). 

(b)  The  regulations  in  this  Part  581. 

(20  U.S.C.  4101-4108) 

§  581.4    What  definitions  apply  to  the 
Emergency  Immigrant  Education  Program? 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part^ire 
defined  in  34  CFR  77.1: 

Applicant 

Application 

Award 

EDGAR 

Elementary  school 

Equipment 

Fiscal  year 

Grant 

Local  educational  agency 

Nonpublic 

Project 

Public 

Secondary  school 

Secretary 

State 

State  educational  agency 

Subgrant 


Supplies 

(b)  Program  definitions.  The  following 
definitions  apply  to  this  part: 

(1)  "Elementary  or  secondary 
nonpublic  schools"  means  schools 
which  comply  with  the  applicable 
compulsory  attendance  laws  of  the  State 
and  which  are  exempt  from  taxation 
under  Section  501(c)(3)  of  the  Internal 
Revenue  Code  of  1954. 

(2)(i)  "Immigrant  children"  means 
children  who  were  not  bom  in  any  State 
and  who  have  been  attending  schools  in 
any  one  or  more  States  for  less  than 
three  complete  academic  years. 

(ii)  For  purposes  of  awards  under  this 
program,  the  term  "immigrant"  includes 
only  persons  who  are  "immigrants" 
under  the  Immigration  and  Nationahty 
Act,  as  amended  (8  U.S.C.  1101(15)). 
(20  U.S.C.  4101) 

Subpart  B — How  Does  a  State  Apply 
for  a  Grant? 

§  58 1 . 1 0    What  assurances  must  a  State 
submit  to  receive  a  grant? 

An  SEA  must  submit  to  the  Secretary 
the  following  assurances: 

(a)  An  assurance  that  the  educational 
programs,  services,  and  activities  for 
which  payments  under  this  program  are 
made  shall  be  administered  by  or  under 
the  supervision  of  the  SEA. 

(b)  An  assurance  that  payments  under 
this  program  shall  be  used  for 
supplementary  educational  services  and 
costs  for  immigrant  children. 

(c)  An  assurance  that  payments  made 
to  an  SEA  under  this  program  shall  be 
distributed  among  LEAs  within  the  State 
on  the  basis  of  the  number  of  immigrant 
children  counted  in  those  LEAs,  after 
adjusting  each  LEA's  payment  to  reflect 
any  reductions  made  to  the  SEA's 
award  under  §  581.20  (b)  and  (c),  based 
on  the  level  of  appropriations  for  the 
fiscal  year  and  the  funds  provided  for 
immigrant  children  under  programs  with 
the  same  purpose. 

(d)  An  assurance  that  the  SEA  shall 
not  finally  disapprove,  in  whole  or  in 
part,  any  application  for  funds  received 
under  this  program  without  first 
affording  the  LEA  reasonable  notice  and 
opportunity  for  a  hearing. 

(e)  An  assurance  that  the  SEA  shall 
submit  those  reports  required  by  the 
Secretary  under  this  program. 

(f)  The  following  assurances 
pertaining  to  the  provisions  of  services 
to  immigrant  children  enrolled  in 
elementary  and  secondary  nonpublic 
schools: 

(1)  An  assurance  that  the  extent 
consistent  with  the  number  of  immigrant 
children  enrolled  in  the  elementary  or 
secondary  nonpublic  schools  within  the 
district  served  by  an  LEA,  the  LEA,  after 


consultation  with  appropriate  officials 
of  the  schools,  shall  provide  for  the 
benefit  of  those  children,  secular, 
neutral,  and  nonideological  services, 
materials,  and  equipment  necessary  for 
their  education. 

(2)  An  assurance  that  public  agency 
shall  administer  and  maintain  control  of 
funds  provided  under  this  program  and 
shall  administer  and  maintain  tide  to 
any  materials,  equipment,  and  property 
repaired,  remodeled,  or  constructed  with 
program  funds. 

(3)  An  assurance  that — 

(i)  Services  under  this  program  shall 
be  provided  by  employees  of  a  public 
agency  or  through  contracts  by  a  public 
agency  with  a  person,  association, 
agency,  or  corporation  who  or  which,  in 
the  provision  of  these  services,  is 
independent  of  nonpublic  elementary  or 
secondary  schools  and  religious 
organizations;  and 

(ii)  Any  employment  or  contract  as 
described  in  paragraph  (f)(3)(i)  of  this 
section,  be  under  the  supervision  of  the 
public  agency  and  that  funds  provided 
under  employment  or  contract  not  be 
commingled  with  State  or  local  funds. 

(20  U.S.C.  4107) 

§581.11    What  counts  must  an  SEA 
provide? 

(a)  An  SEA  shall  provide  a  count, 
taken  during  the  current  school  year,  of 
the  number  of  immigrant  children 
enrolled  in  public  and  nonpublic 
elementary  and  secondary  schools  for 
those  LEAs  in  the  State,  in  which  the 
number  of  immigrant  childem  enrolled 
is  equal  to  at  least  either — 

(1)  Five  hundred;  or 

(2)  Three  percent  of  the  total  number 
of  students  enrolled  in  elementary  and 
secondary  pubUc  schools  under  the 
jurisdiction  of  an  LEA  and  elementary 
and  secondary  nonpublic  schools  within 
the  district  served  by  the  LEA. 

(b)(1)  For  the  immigrant  children 
counted  imder  paragraph  (a)  of  this 
section,  an  SEA  must  also  report  the 
number  of  those  children,  who  are 
eligible  to  receive  services,  and  for 
whom  funds  are  made  available  during 
the  same  fiscal  year,  under  this  program 
and  other  Federal  programs — 

(i)  That  have  the  same  purpose  as  the 
Emergency  Immigrant  Education 
Program;  and 

(ii)  For  which  funds  are  made 
available  for  that  same  purpose  because 
of  the  refugee,  parolee,  asylee,  or  other 
immigrant  status  of  the  children  eligible 
to  be  served  by  the  funds. 

(2)  The  Secretary  identifies,  for  the 
purposes  of  counting  children  under 
paragraph  (b)(1)  of  this  section,  the 
following  Federal  programs  as  programs 
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that  have  the  same  purpost;  as  the 
Emcrgencj'  Immigrant  Education 
Program: 

(i)  Programs(s)  implementing  section 
412(d)  of  the  Refugee  Act  of  1980,  as 
amended,  8  U.S.C.  1522. 

(ii)  Programs(s)  implementing  the 
Refugee  Education  Assistance  Act  of 
1980,  as  amended,  8  U  S.C.  1522  (note). 

(3)  The  Secretary  identifies  in  the 
application  notice  announcing  the 
availability  of  funds  under  the 
Emergency  Immigrant  Education 
Program  any  additional  legal  authorities 
that  may  be  established  by  Congress 
that  have  the  same  purpose  as  the 
Emergency  Immigrant  Education 
Program. 

(20  U.S.C.  4105(b)) 

(Approved  by  the  Office  of  Management  and 

Budget  under  control  number  1885-0507) 

Subpart  C— How  Does  the  Secretary 
Make  a  Grant  to  a  State? 

§  581.20  How  does  ttw  Secretary  detennJne 
the  amount  of  an  award  to  a  State? 

To  determine  the  amount  of  an  award 
to  an  SEA.  the  Secretary — 

(a)  Multiplies  by  $500  the  number  of 
immigrant  children  reported  by  each 
SEA  under  §  581.11(a)  who  are  enrolled 
in  schools  In  LEAs  that  meet  the 
enrollment  threshold  in  §  518.2(b). 

(b)  Subtracts,  from  the  product  under 
paragraph  (a)  of  this  section,  the  amount 
of  the  funds  made  available  under  any 
other  Federal  program(s)  identified 
under  $  581.11(b)  for  those  immigrant 
children  who  are  eligible  to  receive 
services  under  the  identified  program(8) 
and  the  Emergency  Immigrant  Education 
Program: 

(c)  Determines  each  SEA's  share  of 
the  total  funds  available  under  this 
program  based  on  the  ratio  of  the 
amount  determined  for  an  SEA  under 
paragraph  (b)  of  this  section,  to  the  total 
of  the  amounts  determined  for  all  SEAs, 
under  paragraph  (b)  of  this  section;  and 

(d)  If  necessary,  reduces  the 
allocatjons  to  the  SEAs  to  the  extent 
necessary  to  bring  the  total  amount  of 
awards  for  all  SEAs  within  the  limit  of 
the  amount  appropriated  for  the  fiscal 
year. 

(20  U.S.C.  4102(b).  4103,  410S{b)) 

Subpart  D— (Reserved) 

Subpart  E— How  Does  a  State  Make  a 
Subgrant  to  an  Applicant? 

§  sat. 40    How  does  a  state  det«f7nin«  ttM 
amount  of  a  sut>grant  to  an  LEA? 

(a)  An  SEA  may  reserve  up  to  1.5 
percent  of  its  award  for  the  proper  and 
efficient  administration  of  this  program. 


(b)  To  determine  the  amount  of  a 
subgrant  to  an  LEA,  the  SEA — 

(1)  Subtracts  from  the  State  grant,  the 
administrative  costs  allowable  under 
paragraph  (a)  of  this  section; 

(2)  Multiplies  by  $500  the  number  of 
immigrant  children  reported  by  each 
LEA  that  meets  the  enrollment  threshold 
in  §  581  2; 

(3)  Subtracts,  from  the  amount 
determined  under  paragraph  (b)(2)  of 
this  section,  the  funds  made  available 
under  any  other  Federal  program(s) 
identified  under  §  581.11(b)  for  those 
immigrant  children  who  are  eligible  to 
receive  services  under  the  identified 
progrnm(s)  and  the  Emergency 
immigrant  Education  Program; 

(4)  Determines  the  LEA's  share  of  the 
total  funds  available  under  this  program 
based  on  the  ratio  of  the  amount 
determined  for  an  LEA  under  paragraph 
(b)(3)  of  this  section,  to  the  total  amount 
determined  under  paragraph  (b)(1)  of 
this  section  to  be  available  for  subgrants 
to  LEAs  in  the  State;  and 

(5)  If  necessary,  reduces  the 
allocations  to  the  LEAs  to  the  extent 
necessary  to  bring  the  total  amount  of 
subgrants  to  the  LEAs  within  the 
amount  determined  under  paragraph 
(b)(1)  of  this  section  to  be  available  for 
subgrants  to  LEAs. 

[20  U.S.C.  4102(b),  4105(b).  4107(a)(3)) 

Subpart  F— What  Conditions  Must  Be 
Met  by  the  State  and  its  Subgrantees? 

§  581.50    How  may  funds  t>e  used  under 
ttiis  program? 

Subgrants  under  this  program  may  be 
used  to  meet  the  costs  of  providing  for — 

(a)  Supplementary  educational 
services  necessary  to  enable  immigrant 
children  to  achieve  a  satisfactory  level 
of  performance  in  schools,  including  but 
not  limited  to— 

(1)  English  language  instruction; 

(2)  Other  bilingual  educational 
services;  and 

(3)  Special  materials  and  supphes; 

(b)  Additional  basic  instructional 
services  that  are  directly  attributable  to 
the  presence  of  immigrant  children  in 
the  school  district,  including  the  costs  of 
providing — 

(1)  Classroom  supplies; 

(2)  Overhead  costs; 

(3)  Costs  of  construction; 

(4)  Acquisition  or  rental  of  space;  and 

(5)  Transportation  costs;  and 

(c)  Essential  inservice  training  for 
personnel  who  will  be  providing 
supplementary  educational  services  or 
basic  instructional  services  to  immigrant 
children. 

(20  U.S.a  4106) 


S  581.51     Ho«  is  ttte  etigibility  of  an 
immigrant  child  determined? 

(a)  Basis  requirement.  An  SEA  may 
not  count  a  child  under  §  581.11(a)  until 
the  SEA  has— 

(1)  Determined  that  the  child  meets 
the  definition  of  immigrant  children  in 
§  581.4(b)(2);  and 

(2)  Made  a  record  of  how  the  child's 
eligibility  was  determined. 

(b)  Informational  basis.  (1)  In 
determining  eligibility,  an  SEA  may  rely 
on  credible  information  from  any  source, 
including  information  contained  in 
previous  school  records  and  information 
provided  by  the  child  or  the  child's 
parent  or  guardian. 

(2)  An  SEA  is  not  required  to  obtain 
documentary  evidence  of  the  child's 
civil  status  from  the  child  or  the  child's 
parent  or  guardian. 

(20  U.S.C.  4101.  4104,  4105(cJ) 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1885-0507) 

§  581.52    What  requirements  pertain  to  the 
participation  of  inmiyrant  children  In 
elementary  and  secondary  nonpublic 
schools? 

(a)  An  LEA  is  required  after 
consultation  with  appropriate  officials 
of  elementary  and  secondary  nonpublic 
schools  within  the  district  served  by  the 
LEA.  to  provide  for  the  benefit  of 
immigrant  children  enrolled  in  those 
schools,  secular,  neutral,  and 
nonideological  services,  malerials,  and 
equipment  necessary  for  the  education 
of  these  immigrant  children. 

(b)  If  by  reason  of  any  provision  of 
law  an  LEA  is  prohibited  from  providing 
educational  services  to  immigrant 
children  enrolled  in  elementary  and 
secondary  nonpublic  schools,  of  if  the 
Secretary  determines  that  an  LEA  has 
substantially  failed  or  is  unwilling  to 
provide  for  the  participation  on  an 
equitable  basis  of  children  enrolled  in 
elementary  or  secondary  nonpublic 
schools,  the  Secretary — 

(1)  May  waive  the  requirement  that 
the  LEA  serve  those  children;  and 

(2)  Arrange  for  the  provision  of 
services  to  those  children. 

(c)  Any  wavier  of  the  requirement  that 
an  LEA  provide  services  to  immigrant 
children  enrolled  in  elementary  and 
secondary  nonpublic  schools  is  subject 
to  consultation,  withholding,  and  notice 
requirements,  in  accordance  with 
section  557(b)  (3)  and  (4)  of  the 
Education  Consolidation  and 
Improvement  Act  of  1981,  20  U.S.C. 
3806(b),  and  the  regulations  in  , 
§§581.53-581-59. 

(20  U.S.C.  4107(a)(6).  4108(b)) 
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§  58 1 .  53    When  does  the  Secretary 
implement  a  bypass? 

(a)  The  Secretary  implements  a    • 
bypass  if  an  LEA — 

(1)  Is  prohibited  by  law  from 
providing  the  services  under  this  part  for 
private  school  children  on  an  equitable 
basis  as  required  in  §  581.52;  or 

(2)  Has  substantially  failed  or  is 
unwilling  to  provide  the  services  under 
this  part  for  private  school  children  on 
an  equitable  basis  as  required  in 

§  581.52. 

(b)  If  the  Secretary  implements  a 
bypass,  the  Secretary  waives  the 
responsibility  of  the  LEA  for  providing 
supplemental  educational  services  for 
private  school  children  and  arranges  to 
pfovide  the  required  services.  Normally, 
the  Secretary  hires  a  contractor  to 
provide  the  supplementary  educational 
services  for  private  school  children 
under  a  bypass.  The  Secretary  deducts 
the  cost  of  these  services,  including  any 
administrative  costs,  from  the 
appropriate  allotment  of  Emergency 
Immigrant  Education  Program  funds.  In 
arranging  for  these  services,  the 
Secretary  consults  with  appropriate 
public  and  private  school  officials. 

(20  U.S.C.  4108(b)) 

§  581.54    What  notice  does  the  Secretary 
give? 

(a)  Before  taking  any  final  action  to 
implement  a  bypass,  the  Secretary 
provides  the  affected  LEA,  with  written 
notice. 

(b)  In  the  written  notice,  the 
Secretary — 

(1)  States  the  reason  for  the  proposed 
bypass  in  sufficient  detail  to  allow  the 
LEA  to  respond; 

(2)  Cites  the  requirement  with  which 
the  LEA  allegedly  failed  to  comply;  and 

(3)  Advises  the  LEA  that  it  has  at  least 
45  days  from  receipt  of  the  written 
notice  to  submit  written  objections  to 
the  proposed  bypass  and  to  request  in 
writing  the  opportunity  for  a  hearing  to 
show  cause  why  the  bypass  should  not 
be  implemented. 

(c)  The  Secretary  sends  the  notice  to 
the  LEA  by  certified  mail  with  return 
receipt  requested. 

(20  U.S.C.  4108(b)) 

§  581.55    What  bypass  procedures  does 
the  Secretary  follow? 

Sections  581.56-581.58  contain  the 
procedures  that  the  Secretary  uses  in 
conducting  a  show  cause  hearing.  These 
procedures  may  be  modiHed  by  the 
hearing  officer  if  all  parties  agree  it  is 
appropriate  to  modify  them  for  a 
particular  case. 

(20  U.S.C.  4108(b)) 


§  58 1 .56    What  are  the  functions  of  a 
hearing  officer? 

(a)  If  an  LEA  requests  a  show  cause 
hearing,  the  Secretary  appoints  a 
hearing  officer  and  notifies  appropriate 
representatives  of  the  affected  private 
school  children  that  they  may 
participate  in  the  hearing. 

(b)  The  hearing  officer  has  no 
authority  to  require  or  conduct 
discovery  or  to  rule  on  the  validity  of 
any  statute  or  regulation. 

(c)  The  hearing  officer  notifies  the 
LEA,  representatives  of  the  private 
school  children  and  the  Department  of 
Education  of  the  time  and  place  of  the 
hearing. 

(20  U.S.C.  4108(b) 

§581.57    What  are  the  hearing 
procedures? 

(a)  At  the  hearing  a  transcript  is 
taken.  The  LEA  and  representatives  of 
the  private  school  children  each  may  be 
represented  by  legal  counsel,  and  each 
may  submit  oral  or  written  evidence  and 
arguments  at  the  hearing. 

(b)  Within  ten  days  after  the  hearing, 
the  hearing  officer  indicates  that  a 
decision  will  be  issued  on  th-  basis  of 
the  existing  record,  or  requests  further 
information  from  the  LEA. 
representatives  of  the  private  school 
children,  or  Department  of  Education 
officials. 

(20  U.S.C.  4108(b)) 

§  581.58    What  are  the  post-hearing 
procedures? 

(a)  Within  120  days  after  the  hearing 
record  is  closed,  the  hearing  officer 
issues  a  written  decision  on  whether  the 
proposed  bypass  should  be 
implemented.  The  hearing  officer  sends 
copies  of  the  decision  to  the  LEA, 
representatives  of  private  school 
children,  and  the  Secretary. 

(b)  The  LEA  and  representatives  of 
private  school  children  each  may  submit 
written  comments  on  the  decision  to  the 
Secretary  within  thirty  days  from  receipt 
of  the  hearing  officer's  decision. 

(c)  The  Secretary  may  adopt,  reverse, 
or  modify  the  hearing  officer's  decision. 

(20  U.S.C.  4108(b)} 

Subpart  G— What  Compliance 
Procedures  Are  Used  by  the 
Department  of  Education? 

§581.60    Under  what  conditions  does  the 
Secretary  withhold  funds? 

(a)  If  the  Secretary  determines,  after 
affording  reasonable  notice  and 
opportunity  for  a  hearing  to  an  SEA,  that 
the  SEA  has  failed  to  meet  the 
requirements  of  this  program,  the 
Secretary — 


(1)  Notifies  the  SEA  that  further 
payments  under  this  program  will  not  be 
made  to  the  SEA;  or 

(2)  Notifies  the  SEA  that  it  may  not 
make  further  payments  under  this 
program  to  specified  LEAs  whose 
actions  cause  or  are  involved  in  the 
failure  to  meet  program  requirements. 

(b)  Payments  withheld  under 
paragraph  (a)  of  this  section,  will  not  be 
resumed  until  the  Secretary  is  satisfied 
that  there  is  no  longer  a  failure  to 
comply. 

(c)(1)  If  the  Secretary  determines, 
after  reasonable  notice  and  opportunity 
for  a  hearing  to  an  SEA.  that  any 
amount  of  a  payment  made  to  a  State 
will  not  be  used  by  the  State  for  carrying 
out  the  purposes  of  this  program,  the 
Secretary  makes  that  amount  available 
to  one  or  more  other  States  to  the  extent 
that  the  Secretary  determines  that  those 
States  are  able  to  use  additional  funds 
for  carrying  out  the  purposes  of  the 
program. 

(2)  The  Secretary  considers  any 
additional  amount  made  available  to  an 
SEA  under  this  provision  from  an 
appropriation  for  a  fiscal  year  as  part  of 
that  SEA's  award  for  that  fiscal  year, 
but  the  additional  amount  remains 
available  until  the  end  of  the  succeeding 
fiscal  year. 

(d)  The  procedures  in  34  CFR  Part  78 
(Education  Appeal  Board)  governing  the 
withholding  of  funds  apply  to  any 
determinations  made  by  the  Secretary 
under  paragraphs  (a)  and  (c)  of  this 
section. 

(20  U.S.C.  4104.  4105  (b)  and  (c)) 

[FR  Doc.  85-19074  Filed  8-12-«5: 8:45  amj 

BILLING  CODE  4000-01-M 


VETERANS  ADMINISTRATION 
38  CFR  Part  17 

Amount  of  Aid  Payable  To  State 
Veterans  Homes 

AGENCY:  Veterans  Administration. 
ACTION:  Final  regulation. 

summary:  The  Veterans  Administration 
is  amending  its  medical  regulations  (38 
CFR  Part  17)  to  provide  regulatory 
authority  for  the  amount  of  aid  payable 
to  State  Veterans  Homes.  The  current 
regulation  states  the  actual  dollar 
amount  as  specified  in  38  U.S.C.  641(a). 
This  amendment  removes  the  actual 
dollar  amount  from  the  regulation  and 
refers  the  reader  to  38  U.S.C.  641(a).  This 
amendment  will  relieve  the  agency  from 
repubUshing  the  regulation  every  time 
the  rates  change.  The  actual  dollar 
amounts  of  the  rates  urill  be  available  to 
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the  public  through  publication  of  a 
notice  in  the  Federal  Register  each  time 
the  rates  change. 
date:  This  rule  is  effective  July  31. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

F.  Brent  Baker  (202)  3a»-3679,  VA 
Central  Office,  810  Vermont  Avenue. 
NW.  Washington,  DC  20420. 
SUPPLEMENTARY  INFORMATION:  These 
proposed  rules  were  published  in  the 
Federal  Register  March  12. 1985.  (50  FR 
9811).  One  comment  was  received  and  it 
was  supportive  of  the  proposed  rule. 
Therefore,  the  proposed  regulation  is 
hereby  adopted  as  final. 

38  CFR  17.166c  has  historically  listed 
the  actual  dollar  amount  of  per  diem 
rates  for  eligible  veterans  receiving  care 
in  State  Vetepens  Homes.  Public  Law 
98-160.  Veterans  Administration  Health 
Care  Programs,  raises  the  possibility  of 
having  these  rates  change  more 
frequently.  The  VA  is  removing  the 
actual  rates  from  the  regulation  in  order 
to  avoid  the  expense  of  publishing 
amendments  to  the  regulation  whenever 
the  rates  change.  This  amendment 
inserts  a  reference  to  38  U.S.C.  641(a) 
into  the  regulation,  to  refer  the  reader 
directly  to  the  dollar  amounts.  For  those 
readers  who  have  limited  access  to  the 
United  States  Code,  the  VA  will  publish 
the  actual  per  diem  rates,  whenever  they 
change,  in  the  form  of  a  Federal  Register 
Notice.  This  method  would  give  the 
public  notice  of  the  actual  rates,  yet 
avoid  the  expense  of  the  rulemaking 
process. 

This  amendment  to  VA  regulations  is 
considered  nonmajor  under  the  criteria 
of  Executive  Order  12291  on  the  basis 
that  it  will  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more:  it 
will  not  result  in  major  increases  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies,  or  geographic 
regions,  nor  will  it  have  significant 
adverse  effects  on  competition, 
employment,  investment  productivity, 
innovation,  or  on  the  ability  of  the 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

The  Administrator  of  Veterans  Affairs 
certifies  that  this  amendment  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
Pursuant  to  5  U.S.C.  605(b),  this 
regulation  change  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analyses  requirements  of  sections  603 
and  604.  The  reason  for  this  certification 
is  that  this  will  affect  only  the  method 
by  which  the  pubMc  is  given  notice  of 
the  statutory  per  diem  rates  for  eligible 


veterans  receiving  care  in  Slate 
Veterans  Homes.  It  will  therefore,  have 
no  significant  impact  on  small  entities 
(i.e.,  small  business,  small  private  and 
nonprofit  organizations,  and  small 
governmental  jurisdictions). 

The  Catalog  of  Federal  Domestic 
Assistance  Program  Numbers  are: 
64.014,  64.015  and  64.016. 

List  of  Subjects  in  38  CFR  Part  17 

Health  care.  Health  facilities.  Nursing 
homes.  Government  contracts.  Veterans. 

Approved:  July  31. 1985. 
Hairy  N.  Wahers, 

Administrator. 

PART  17— MEDICAL 

38  CFR  Part  17.  MEDICAL,  is  amended 
by  revising  S  17.166c  to  read  as  follows: 

917.166c    Amount  of  aM  payable. 

The  amount  of  aid  payable  to  a 
recognized  State  home  shall  be  at  the 
per  diem  rates  established  by  Title  38. 
U.S.C.  section  641(a)(1)  for  domiciliary 
care;  section  641(a)(2)  for  nursing  home 
care;  and  section  641(a)(3)  for  hospital 
care.  In  no  case  shall  the  payments 
made  with  respect  to  any  veteran 
exceed  one-half  of  the  cost  of  the 
veteran's  care  in  the  State  home.  The 
VA  will  publish  the  actual  per  diem 
rates,  whenever  they  change,  in  a 
Federal  Register  notice. 

38  U.S.C.  641  as  amended  by  Pub.  L  98-160. 
sec.  105(a)(1)) 

[FR  Doc.  85-19210  Filed  8-12-85;  8:45  amj 
BIU.INQ  cooc  taao-oi-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 

(EPA  No.  KS  1690;  A-7-FRL-288C-«) 

Designation  of  Areas  for  Air  OuaUty 
Planning  Purposes;  State  of  Kansas 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rulemaking. 

summary:  On  April  5, 1983,  the  Kansas 
Department  of  Health  and  Environment 
(KDHE)  requested  that  EPA  redesignate 
a  portion  of  Topeka.  Kansas,  from 
secondary  nonattainment  with  respect 
to  TSP  to  attainment.  The  State's 
request  is  supported  by  air  quality 
monitoring,  evidence  of  an  applied 
control  strategy,  and  modeling  which 
supports  the  measured  air  quality 
improvements. 

Today's  action  approves  the  KDHE 
request  in  accordance  with  EPA's 
redesignation  policies. 


EFFECTIVE  OATT.  September  12. 1985. 

addresses:  Copies  of  the  state 

submission  are  available  for  inspection 

during  normal  business  hours  at  the 

following  locations: 

Environmental  Protection  Agency. 
Region  VII,  Air  Branch,  726  Minnesota 
Avenue,  Kansas  City.  Kansas  66101; 

Kansas  Department  of  Health  and 
Environment,  Bureau  of  Air  Quality 
and  Radiation  Control,  Forbes  Field. 
Topeka,  Kansas  86620. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  J.  Chanslor  at  913/236-2893;  FTS 

757-2893. 

SUPPLEMENTARY  INFORMATION:  In 

response  to  section  107(d)  of  the  Clean 
Air  Act.  as  amended,  EPA  and  the  Slate 
of  Kansas  have  designated  all  areas  of 
the  State  as  attaining  the  National 
Ambient  Air  Quality  Standards 
(NAAQS),  not  attaining  the  NAAQS.  or 
having  insufficient  data  to  make  a 
determination  (unclassified).  A 
nonattainment  area  is  one  in  which  the 
air  quality  is  worse  than  a  standard.  An 
unclassified  area  is  one  for  which  there 
is  insufficient  data  to  determine  whether 
the  area  is  attainment  or  nonattainment. 
The  areas  of  the  State  which  are 
nonattainment  for  one  or  more 
pollutants  are  identified  at  40  CFR  Part 
81,  Subpart  C. 

On  March  3, 1978  (43  FR  8964).  EPA 
designated  a  portion  of  Topeka,  Kansas, 
nonattainment  with  respect  to  the 
secondary  standard  for  total  suspended 
particulate  matter  (TSP).  The  secondary 
NAAQS  for  TSP  is  a  24  hour  value  of 
150  ug/m'  not  to  be  exceeded  more  than 
once  per  year.  The  boundaries  of  the 
Topeka  secondary  TSP  nonattainment 
area  are  as  follows:  Kansas  River  on  the 
east  and  south.  Vail  Avenue  on  the 
west,  and  Lyman  Avenue  on  the  north. 

On  April  15. 1983.  the  KDHE 
requested  that  EPA  redesignate  this 
portion  of  Topeka  to  attainment  for  TSP. 

In  support  of  the  redesignation 
request,  the  KDHE  submitted  air  quality 
monitoring  data  showing  no  violations 
of  the  secondary  TSP  standard  for  eight 
consecutive  quarters.  The  KDHE  also 
submitted  an  analysis  based  on  an  EPA 
approved  model  demonstrating  that  (1) 
point  source  emission  reductions 
obtained  by  implementation  and 
enforcement  of  the  particulate  emission 
regulations  in  the  approved  Kansas  SIP 
clearly  contributed  to  the  improvement 
of  measured  air  quality  in  Topeka  and 
(2)  that  this  SIP  assures  continued 
maintenance  of  the  secondary  TSP 
standard. 

EPA  regards  this  monitoring  data  and 
modeling  analysis  as  adequate  to 
support  a  redesignation  to  attainment 
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under  the  relevant  pfx>vt8k>n8  of  the 
Clean  Air  Act,  sections  107(d)  and 
171(2).  Hence,  EPA  proposed  approval  of 
the  iCDHE  request  to  redesignate  the 
Topeka  secondary  TSP  nonattamment 
area  in  the  Federal  Ra^star  on  January 
29. 1985  (50  FR  3928). 

Summary  of  Public  Commeots 

The  Region  VII  office  received  no 
comments  during  the  30  day  comment 
.  period. 

Actioa 

EPA  approves  the  State  request  to 
redesignate  the  Topeka  secondary  TSP 
nonattainment  area  to  attainment. 

EPA  has  examined  this  redesignation 
action  and  finds  that  it  will  have  no 
sutxstantive  effect  on  the  stringency  of 
the  Kansas  SIP. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Qean 
Air  Act,  as  amended,  )udicial  review  of 
this  action  is  available  only  by  filing  a 
petition  for  review  in  the  United  States 


Court  of  Appeals  for  the  appropriate 
circuit  within  60  days  of  today.  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements 
(see  307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

Dated:  August  2, 1985. 
Lee  M.  Tbomas, 

Administrator. 

PART  81— DESIGNATION  OF  AREAS 
FOR  AIR  QUALITY  PLANNING 
PURPOSES 

Subpart  C— Section  107  Attainment 
Statue  Designations 

1.  The  authority  citation  for  Part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401—7642. 

981J17   (AmemtodI 

2.  Section  81.317  Kansas  is  amended 
in  the  TSP  table  by  revising  the  entire 
entry  for  Shawnee  County  to  read  as 
follows: 


Kansas-TSP 


OottgnMsd  area  (County) 


OoesnM 

'  meet  pninary 
standards 


Dow  ml 

meet 
secotxtary 
standanis 


Cannot  be 
dassJfied 


Better  than 


standards 


Shawnoa  CotfUr- 


(FR  Doc.  85-l<»102  Rled  8-12-B5: 8:45  am) 

BILUNQ  CODE  UCO-Sft-M 

FEDERAL  ENIERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 

[Docket  No.  FEMA-««57] 

Changes  in  Flood  Elevation 
Oetenninations;  Arizona,  et  al. 

agency:  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency. 
action:  Interim  rule. 

summary:  This  rule  lists  those 
communities  where  modification  of  the 
base  (100-year)  flood  elevations  is 
appropriate  because  of  new  scientific  or 
technical  data.  New  flood  insurance 
premium  rates  will  be  calculated  from 
the  modified  base  (100-year)  elevations 
for  new  buildings  and  their  contents  and 
for  second  layer  insurance  on  existing 
buildings  and  their  contents. 
DATES:  These  modified  elevations  are 
currently  m  effect  and  amend  the  Flood 
Insurance  Rate  Map  (FIRM)  in  effect 
prior  to  this  determination. 


From  the  date  of  the  second 
publicabon  of  notice  of  these  changes  in 
a  prominent  local  newspaper,  any 
person  has  ninety  (90)  days  in  which  he 
can  request  through  the  community  that 
the  Administrator  reconsider  the 
changes.  These  modified  elevations  may 
be  changed  during  the  90-day  period. 

ADDRESSES:  The  modified  base  (lOO- 
year)  flood  elevation  determinations  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  the 
community,  listed  in  the  fourth  column 
of  the  table.  Send  comments  to  that 
address  also. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  John  L.  Matticks,  Acting  Chief,  Risk 
Studies  Division,  Federal  Insurance 
Administration.  Federal  Emergency 
Management  Agency,  Washington.  D.C 
20472.  (202)  287-0700. 

SUPPt.EMENTARV  INFORMATXMI:  The 

numerous  changes  made  in  the  base 
(lOO-year)  flood  elevations  on  the 
FIRM(s)  make  it  administratively 
infeasible  to  publish  in  this  notice  all  of 
the  modified  base  (lOO-year)  flood 
elevations  contained  on  the  map. 


However,  this  rule  includes  the  address 
of  the  Chief  Executive  Officer  of  the 
community  where  the  modified  base 
(lOO-year)  flood  elevation 
determinations  are  available  for 
inspection. 

Any  request  for  reconsideration  must 
be  based  on  knowledge  of  changed 
conditions,  or  new  scientific  or  technical 
data. 

These  modifications  are  made 
pursuant  to  section  206  of  the  Flood 
Disaster  Protection  Act  of  1973  (Pub.  L 
93-234)  and  are  in  accordance  widi  die 
National  Flood  Insurance  Act  of  1968,  as 
amended.  (Title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968  (Pub.  L 
90-448)),  42  U.S.a  4001-4128.  and  44 
CFR  Part  65.4. 

For  rating  purposes,  the  re\ised 
community  number  is  listed  and  must  be 
used  for  all  new  policies  and  renewals. 

These  base  (lOO-year)  flood  elevations 
are  the  basis  for  the  flood  plain 
management  measures  that  the 
community  is  required  to  either  adopt  or 
show  evidence  of  being  already  in  effect 
in  order  to  qualify  or  remain  qualified 
for  participation  in  the  National  Flood 
Insurance  Program. 

These  elevations,  together  with  the 
flood  plain  management  measures 
required  by  60.3  of  the  program 
regulations  are  the  minimum  that  are 
required.  Thej'  should  not  be  construed 
to  mean  the  conununity  must  diange 
any  existing  ordinances  that  are  more 
stringent  in  their  flood  plain 
management  requirements.  The 
community  may  at  tmy  time,  enact 
stricter  requirements  on  its  own.  or 
pursuant  to  pohcies  established  by  other 
Federal.  State  or  regional  entities. 

The  changes  in  the  base  (lOO-year) 
flood  elevations  listed  t>eIow  are  in 
accordance  with  44  CFR  65.4. 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b},  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  oi 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 

List  of  Subject  in  44  CFR  Part  85 

Flood  insurance.  Flood  plains. 

The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978.  E.0. 12127. 
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Stale  and  county 


Dim  and  name  ot  newspaper  wtwre 
notice  was  puoksned 


Chie4  eiecutrve  officer  of  convnunty 


Etiective  date  of 
moditicairon 


ConwTHi- 
nity  No 


Anzona:  Mancopa.. 


Caliloinia:  Mendocino 

Colorado:  Anpahoa 

Flohda:  Orange  County 

Georgia:  Muscogee  County 

Mmoo:  Grundy  County 

Louaorta:  Jetleraon  Parish 

LouMiana:  Jettorson  Psrah  ._.. 

Lounana:  Jefferson  Panah , 

MictHgait:  SNawaseee  County 

New  Vorii:  Westctiester 

Texas:  Dalai : 


CMyolt 
(IMncaraatf-- 


CMy  of  Chany  Hils  VMaga.. 


UnincorporMed  areas  of  Orange 
County 

cay  of  Columtws. 

City  of  Monta— 


Ursncorporaled  i 
(Unnc.  areea).... 
(UnrK.  I 


CHy  of  Owocso... 

cay  of  Yonhets... 
City  c4  hving . 


Mar.  e,  1965,  Mw.  13.  1905.  AiOonan .. 


Jwi  10.  1966  arfd  Jan.  17.  1965.  Uath 
Ot^Jotmai. 


May  e.  1965  wid  May  IS.  1965.  Vm^- 


Omndo  Sentirmi  Fab  13.  1965.  Fab. 
20.  1965. 

Coiumbus  LeOgar.  Apr   26,  1965.  May 

3.  1965 
Uoms  OMy  HeraUL  Apr   11.  1965.  Apr 

18,  1965. 

Tmes-Picayune.    Nov.    21,    1964   and 
Nov  26,  1964 

Tmea-Picayune,    Jan.    22.    1965   and 
Jan.  29.  1965. 

Tfnas-Picayvne,  Mw  1.  1985  and  Mar 
6.  1965 

Argus  Press.   Mw    25.   1965.  Apr.  5. 
1965. 

Haraki  Stalesm^  Feb   20.  1965  and 

Fab  27  1965 
Ttie  imng  Qwiy  IVaws,  Mar   20,  1965 

WMIMar  27   1985 


Honorable  Jerry  Brookv  Mayor,  City  of  C^erv 
dtar,  200  East  Conrnonweaith  Ave .  CTiandler, 
A2  85224 

Honorable  John  Cimolino.  Chairman.  Mendoono 

County     Board    ol     Supervisors,     Merxloono 

Counly    Counhouse.    Room    113,    Ukiah,   CA 

95482 
Honorable  Robert  St  Clair,  Mayor,  City  of  Ctiarry 

HiHs  Village,  2450  East  Qumcy.  Englewood. 

CO  80110 
Horxxable  James  L    Hams.  Counly  Administra- 
tor.  Orange  County   PC    Bo>    1393.  County 

CourirKMise,  Orlando,  FL  32802. 
Honorable  J  W.  Feigtmer.  Mayor,  City  ol  Colunv- 

bus,  PO.  Box  1340.  Columbus,  GA  31993 
HorwraMe  James  R    Wastibum  Mayor,  City  ol 

Moms,    320   Wauponsee   Street.    Moma,    IL 

604  SO 
Honorable  Joaepfi  S.  Yenni,  President  o<  Jeffer- 
son   Pansb.    New  Courttiouse.   PC.    Box   9. 

Grema.  LA  70054 
Honorable  Josapb  S 

son   Parisb. 

Gretna.  LA  70054 
Horyxable  Josapb  S 

son    Pansh, 

Gretna,  LA  70054 
Honorat>ie  AHex  R.  AHie.  City  Manager.  City  of 

Owosso,   301    West   Mam   Sl   Owosao,   Ml 

48867 
Honorable  Angelo  R    MartmeNi,   Mayor  of  ttw 

City  ol  Yoohers,  City  Hall,  Yonkers.  NY  10701. 
Honorable  Bobt>y  Joe  Raper,  Mayor  of  the  City 

of  Innng.  PO.  Box  3006,  Irving.  TX  75061. 


YennI,  prosidoni  of  Jeffer- 
Courthouse,   PO    Box   9, 

Yenn.  President  of  Jefler- 
Courtbouse.    PO    Box   9, 


Fab.  19.  1965 
Jan  7,  1965- 

Apr.  16.  1965 

Feb.  4,  1965.. 

Apr.  IS.  1966 
Apr  2.  1985... 


Nov  14,  1964, 

Letter  of  Map 

Revwon. 
Jen.  11,  1965, 

Letter  ol  Map 

Revision. 
Feb.  26.  1985... 

Urn.  18.  1965... 

Feb.  14.  1965... 
Mar.  4,  1965 


040040 
060183 

060013 

120179 

ft 
13S1S6 

170263 

225199C 

22S199C 

225199 

260596 

360936B 
480180 


Issued:  August  6, 1985. 

leffrey  S.  Bragg, 

Administrator,  Federal  Insurance 
Administration. 

|FR  Doc  85-19172  Filed  8-12-85;  8:45  am] 
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44  CFR  Part  65 

Changes  in  Flood  Elevation 
Determinations;  Connecticut,  et  aL 

agency:  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency. 

action:  Final  rule. 

summary:  Modified  base  (100-year) 
flood  elevations  are  fmalized  for  the 
communities  listed  below. 

These  modified  elevations  will  be 
used  in  calculating  flood  insurance 
premium  rates  for  new  buildings  and 
their  contents  and  for  second  layer 
coverage  on  existing  buildings  and  their 
contents. 

DATES:  The  effective  dates  for  these 
modified  base  food  elevations  are 
indicated  on  the  following  table  and 
amend  the  Flood  Insurance  Rate  Map(8) 
(FIRM)  in  effect  for  each  listed 
community  prior  to  this  date. 

AOORCSSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  on  the  following  table. 


FOR  FURTHER  INFORMATION  CONTACT 

Mr.  )ohn  L.  Matticks,  Acting  Chief,  Risk 
Studies  Division,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency.  Washington,  D.C. 
20472,  (202J  287-0700. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management 
Agency  gives  notice  of  the  final 
determinations  of  modified  flood 
elevations  for  each  community  listed. 
These  modified  elevations  have  been 
published  in  newspaper(s)  of  local 
circulation  and  ninety  (90)  days  have 
elapsed  since  that  publication.  The 
Administrator,  has  resolved  any  appeals 
resulting  from  this  notification. 

Numerous  changes  made  in  the  base 
(100-year)  flood  elevations  on  the  FIRMs 
for  each  community  make  it 
administratively  infeasible  to  publish  in 
this  notice  all  of  the  changes  contained 
on  the  maps.  However,  this  rule  includes 
the  address  of  the  Chief  Executive 
Officer  of  the  community,  where  the 
modified  base  flood  elevation 
determinations  are  available  for 
inspection. 

The  modifications  are  made  pursuant 
to  section  206  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L  93-234) 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  as 
amended  (Title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968.  (Pub.  L 
90-M8),  42  U.S.C.  4001-4128.  and  44  CFR 
Partes. 

For  rating  purposes,  the  revised 
community  number  is  shown  and  must 


be  used  for  all  new  poUcies  and 
renewals. 

The  modified  base  (100-year)  flood 
elevations  are  the  basis  for  the  flood 
plain  management  measures  that  the 
community  is  required  to  either  adopt  or 
show  evidence  of  being  already  in  effect 
in  order  to  qualify  or  to  remain  qualified 
for  participation  in  the  National  Flood 
Insurance  Program. 

These  modified  elevations,  together 
with  the  flood  plain  management 
measures  required  by  60.3  of  the 
program  regulations,  are  the  minimum 
that  are  required.  They  should  not  be 
construed  to  mean  that  the  community 
must  change  any  existing  ordinances 
that  are  more  stringent  in  their  flood 
plain  management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal.  State  or  regional  entities. 

These  modified  base  flood  elevations 
shall  be  used  to  calculate  the 
appropriate  flood  insurance  premium 
rates  for  new  buildings  and  their 
contents  and  for  second  layer  coverage 
on  existing  buildings  and  their  contents. 

The  changes  in  the  base  flood 
elevations  are  in  accordance  with  44 
CFR  65.4. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director.  Federal  Emergency 
Management  Agency  hereby  certifies 
that  this  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
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substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 


regulations  on  participating 
communities. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance.  Flood  plains. 


The  authority  citation  tat  Part  65  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  4001  el  »eq.. 
Reorganization  Plan  No.  3  of  1978,  EO.  12127. 


Sum  and  county 


Connecticut:  Naw  Havan 
(FEMA  Oockat  No.  6642). 

Louisiana:  Jefferson  Pansti 
(unincorporated  areas) 

(f€MA  Oockat  Na  S631) 

Marytarvl  Anne  Arundel  (uMn- 
coiporated  areas)  <FEMA 
DocVeINo  66*2>. 

MassactHJSelU:  Plymooth 

(FEMA  Docket  No  6631). 


Town  o»  Orange 


Toian  of  Bndgewaler 


Due  and  name  at  newsoaper 
wfiere  notoe  Hues  puottsned 


mm  Nwen  JkMma^  Cmmr.  Nov. 
tS.  1964  and  Nov  22.  1964. 

r»nas4\»rwna.  No*    IS.  tM« 
and  Oct  26. 1964. 

OnMol  OanOa  Dec    28.  1964 
and  Jaa  4.  1965. 

at4HJaa»r  »M»»a»ultfnt  Nov  1, 
1964  and  Nov.  a.  1964. 


am 


officer  of  communly 


Hon  Ralph  E  CapeoeMra  Rral  Salectnan  tor  the 

•Mm   of    Oranga    617    Orange    Center    Road. 

Orange.  Conneclieul  06477. 
Hon.   Joeept)  S.    Venn.   pres«Mnt  of  JeMaraon 

Pansn.  New  Court  Mouse.  PO   Bo«  9,  Gretna. 

UHMana  70064. 
Hon.  O.  Jama*  U^Wner.  Anne  Arundel  COonly 

Execmiwa.  Anjndel  Center.   44   Catvart   Street 

Annepaa*  Uarytand  21401 
Mon.  DavKl  L    ftY'>n.  Cnammar*  01  ttie  Office  of 

Selectmen.  Office  of  SeteGMen^  Bndgewalar.  MA 

02324 


Biectwe  daia  o» 
niotMcabOf^ 


Nov.  6,  t966, 
nnpreMaKW 

Oct  11.  1964. 
Dec  21.  1984 
Od  23.  1964. 


CofnniHnihr 

No 


••0W7B 

22S199B 

240ooec 

2502606 


Issued:  August  8, 1985. 
fcffrey  S.  Bragg. 

Administrator,  Federal  Insumnce 
A  dministration. 

(FR  Doc.  85-19170  Piled  8-12-85;  8:45  am] 
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44  CFR  Part  65 

Changes  in  Flood  Elevation 
Deternilnationa;  Florida,  et  aL 

AQENCV:  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency. 
action:  Final  rule. 

StMAMARV:  ModiHed  base  (100-year) 
flood  elevations  are  finalized  for  the 
communities  listed  below. 

These  modified  elevations  will  be 
used  in  calculating  Hood  insurance 
premium  rates  for  new  buildings  and 
their  contents  and  for  second  layer 
coverage  on  existing  buildings  and  their 
contents. 

dates:  The  effective  dates  for  these 
modified  base  flood  elevations  are 
indicated  on  the  following  table  and 
amend  the  Flood  Insurance  Rate  Map(s) 
(FIRM)  in  effect  for  each  listed 
community  prior  to  this  date. 
AOORESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  on  the  following  table. 
FOn  FURTHER  INFORMATtON  CONTACT: 
Mr.  John  L  Matticks,  Acting  Chief.  Risk 
Studies  Division.  Federal  Insurance 
Administration.  Federal  Emergency 
Management  Agency.  Washington.  D.C 
20472,  (202)  287-0700. 


SUPPLEMENTARY  INFORMATION:  TTie 

Federal  Emergency  Management 
Agency  gives  notice  of  the  find 
determinations  of  modified  elevations 
for  each  community  listed.  These 
modified  elevations  have  been 
published  in  newspaperfs)  of  local 
circulation  and  ninety  (90)  days  have 
elapsed  since  that  publication.  The 
Administrator,  has  resolved  any  appeals 
resulting  from  this  notification. 

Numerous  changes  made  in  the  base 
(100-year)  flood  elevations  on  the  FIRMs 
for  each  community  make  it 
administratively  inieasible  to  publish  in 
this  notice  all  of  the  changes  contained 
on  the  maps.  However,  this  rule  includes 
the  address  of  the  Chief  Executive 
Officer  of  the  community,  where  the 
modified  base  flood  elevation 
determinations  are  available  for 
inspection. 

The  modifications  are  made  pursuant 
to  section  206  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L.  93-234) 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968.  as 
amended  (Title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968,  (Pub.  L 
90-448).  42  U.S.C  4001-4128.  and  44  CFR 
Part  65. 

For  rating  purposes,  the  revised 
community  number  is  shown  and  must 
be  used  for  all  new  policies  and 
renewals. 

The  modified  base  (100-year)  flood 
elevations  are  the  basis  for  the  flood 
plain  management  measures  that  the 
community  is  required  to  either  adopt  or 
show  evidence  of  being  already  in  effect 
in  order  to  qualify  or  to  remain  qualified 
for  participation  in  the  National  Flood 
Insurance  Program. 

These  modified  elevations,  together 
with  the  flood  plain  management 


measures  required  by  60.3  of  the 
program  regulations,  are  the  minimum 
that  are  required  They  should  not  be 
construed  to  mean  that  the  community 
must  change  any  existing  ordinances 
that  are  more  stringent  in  their  flood 
plain  management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own.  or 
pursuant  to  policies  established  by  other 
Federal,  State  or  regional  entibes. 

These  modified  base  flood  elevations 
shall  be  used  to  calculate  the 
appropriate  flood  insurance  premium 
rates  for  new  buildings  and  their 
contents  and  for  second  layer  coverage 
on  existing  buildings  and  their  contents. 

The  changes  in  the  base  flood 
elevations  are  in  accordance  with  44 
CFR  65.4 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b).  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director.  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 

List  of  SubjecU  in  44  CFR  Part  65 

Flood  insurance.  Flood  plains. 

The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.&C.  4001  ef  seq.. 
Reorganization  Plan  Na  3  of  1978,  E.0. 12127. 
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Hoa  KarmM  Lawin.  County  Admnatrator,  Monroa 
County.  P.O.  Box  93,  Kay  Wast  Ftonda. 

Hon.  A.  Eugene  Rennets.  IMayor,  CMy  o)  Waal 
CMcaga  475  Main  Street.  West  Chicago,  mtnois 
eoiss 

Hon  Fradsnck  M.  Saui  Mayor.  City  Of  Evansdale, 
123  N  Evans  Road.  Evansdale  Iowa  50707 

Hon.  Rlcnaid  C  Hacken,  Mayor,  Guy  o«  Memphia, 
City  Hai,  125  North  iHlatn.  lUamptas.  Tannaaaaa 
36103. 

Hoa  Emaat  <3ark.  Manager  of  ttia  City  o(  Bryan, 

P.O.  Box  1000.  Bryaa  Texaa  77805. 
Hon.    Jerry   Detw.   Iktayor  of   the  C^lty   ot  Grand 

Praine.  317  Coitoga  Street  Grand  Praine,  Texas 

75060 
Hon.  BObbt  Joe  Raper,  (Mayor  of  the  city  of  Irving, 

P.O.  BoK  3006.  Irvmg.  Texaa  75061. 
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Issued:  August  6, 1985. 
Jeffrey  S.  Bragg. 

Administrator,  Federal  Insurance 

Administration. 

[FR  Doc.  85-19171  Filed  8-12-85;  8:45  amj 

MUJNG  COOC  6718-03-11 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Ttireatened  Wikjiife 
and  Plants;  Final  Rule  To  Determine 
Buxus  Vahlii  (Vahi's  Boxwood)  as  an 
Endangered  Species 

agemy:  Fish  and  Wildlife  Service. 
Interior. 


action:  Final  rule. 


summary:  The  Service  determines  a 
plant,  Buxus  vahlii  (Vahi's  boxwood), 
to  be  an  endangered  species.  Buxus 
vahlii  is  only  found  in  the  semievergreen 
seasonal  forests  that  occur  on  limestone 
in  north  and  northwestern  Puerto  Rico. 
Only  about  40  individuals  of  the  species 
are  known  to  exist.  Of  the  two  locales 
that  support  populations  of  Buxus  vahlii, 
one  is  on  public  land  of  the 
Commonwealth  of  Puerto  Rico  and  the 
other  is  on  privately  owned  land.  The 
continued  existence  of  this  species  is 
endangered  by  its  very  limited  numbers 
and  range,  potential  habitat 
modification  or  destruction  due  to 
limestone  mining  and  urbanization  in 
the  privately  owned  locale,  and  possible 
construction  of  a  coal-fueled  power 
plant  on  the  government  land.  This  final 
rule  will  implement  the  protection 
provided  by  the  Endangered  Species  Act 
of  1973,  as  amended,  for  Buxus  vahlii. 

date:  The  effective  date  of  this  rule  is 
September  12. 1985. 


ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service,  Banco  de  Ponce  Building.  Dr. 
Basora  and  Mendez  Vigo  Streets,  P.O. 
Box  3005 — Marina  Station,  Mayagtiez, 
Puerto  Rico  00709,  and  at  the  Service's 
Regional  Office.  Richard  B.  Russell 
Federal  Building.  Room  1282,  75  Spring 
Street.  S.W..  Atlanta,  Georgia  30303. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Robert  T.  Pace  at  the  above 
Mayagiiez  address  (809/833-5760)  or  Mr. 
Richard  P.  Ingram  at  the  above  Atlanta 
Regional  Office  address  (404/221-3583 
or  FTS  242-3583). 

SUPPlfMENTARY  INFORMATION: 

Background 

When  and  where  the  first  collections 
of  Buxus  vahlii  were  made  is  not 
known.  It  was  first  Identified, 
incorrectly,  as  Crantzia  laevigata  (= 
Buxus  laevigata]  by  Vahl  in  1791,  and 
later  correctly  described  as  a  new 
species  by  Baillon  in  1859.  The  range  of 
the  species  has  been  a  matter  of 
discussion  since  that  time.  Although  it 
was  originally  throuth  to  occur  in  St. 
Croix.  U.S.  Virgin  Islands,  as  well  as  in 
Puerto  Rico,  this  no  longer  appears  to  be 
correct.  Buxus  vahlii  has  not  been 
collected  in  St.  Croix  by  any  botanist  in 
recent  times.  Examination  by  Puerto 
Rican  botanists  of  specimens  of  the 
genus  Buxus  collected  on  St.  Croix 
(including  the  type  of  Tricera  laevigata 
var.  sanctae-crucis)  showed  that  none 
could  be  attributed  to  Buxus  vahlii 
(Vivaldi  and  Woodbury,  1981).  An  early 
report  listing  Jamaica  as  part  of  Buxus 
vahlii's  distribution  has  never  been 
confirmed  (Little  et  al.,  1974);  B. 
laevigata  does  occur  in  Jamaica.  Thus. 
Buxus  Vahlii  is  now  considered  to  be 
endemic  to  Puerto  Rico. 


Buxus  vahlii  is  an  evergreen  shrub  or 
small  tree  up  to  15  feet  (4.6  m)  tall  with 
stems  up  to  3  inches  (7.6  cm)  thick.  The 
twigs  have  two  characteristic  grooves 
below  each  pair  of  leaves.  The  entire 
plant  is  hairless.  The  more  or  less 
oblong  leaves  are  simple,  opposite,  dark 
shiny  green,  up  to  1.5  inches  (3.8  cm] 
long  and  V*  inch  (1.9  cm)  wide.  Buxus 
vahlii  does  not  reproduce  vegetatively; 
fiowering  is  in  December  to  early  April. 
The  flower  cluster  is  small,  about  V* 
inch  (0.6  cm)  long,  with  the  solitary 
female  flower  at  the  tip  and  several 
male  flowers  bom  just  below  it  The 
fruit  is  a  homed  capsule. 

Buxus  vahlii  is  found  in 
semievergreen  seasonal  forests  on 
limestone  at  elevations  between  82  and 
656  feet  (25  and  200  m)  in  Hato  Tejas 
(Bayam6n)  and  in  Punta  Higiiero 
(Rinc6n)  about  70  miles  away.  The  site 
at  Rincon  in  northwestern  Puerto  Rico 
may  have  been  known  to  Sintenis  in 
1886,  while  the  other  at  Hato  Tejas  in 
north-central  Puerto  Rico  was 
discovered  in  the  1950'8  by  Roy  O. 
Woodbury.  A  specimen  collected  by 
Heller  in  1902  from  "Limestone  hills 
along  the  coast  3  miles  west  of  Ponce" 
had  been  mislabeled.  This  area  is 
occupied  by  dry  woodlands  very 
different  from  the  semievergreen  forests 
in  which  Buxus  vahlii  is  found,  and  both 
Woodbury  and  Vivaldi  have  done  field 
work  in  the  area  and  agree  that  it  is  very 
unlikely  that  Buxus  vahlii  could  occur 
there.  Similar  label  errors  have  been 
found  with  another  species  collected  by 
Heller. 

Buxus  vahlii  was  recommended  for 
Federal  listing  by  the  Smithsonian 
Institution  (Ayensu  and  DeFilipps,  1978). 
In  August  1979,  The  Service  contracted 
with  Dr.  Jos6  L  Vivaldi,  a  resident 
botanist  of  Puerto  Rico,  to  conduct  a 
status  survey  of  some  plants  thought  to 
be  candidates  for  listing  as  endangered 
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or  threatened  in  Puerto  Rico  and  the 
Virgin  Islands.  Reports  and 
documentation  resulting  from  this 
survey  indicated  that  Buxus  vahlii 
should  be  proposed  for  listing  as  an 
endangered  species.  On  December  15 
1980,  the  Service  published  a  notice  in 
the  Federal  Register  (45  FR  82480 
naming  those  plant  taxa  being 
considered  for  listing  as  endangered  or 
threatened  species:  Buxus  vahlii  was 
included. 

In  a  notice  published  in  the  Federal 
Register  on  February  15, 1983  (48  FR 
6752),  the  service  reported  the  earlier 
acceptance  of  the  new  taxa  in  the 
Smithsonian's  1978  book  as  under 
petition  within  the  context  of  section 
4(b)(3)(A)  of  the  Act,  as  amended  in 
1982.  The  Service  subsequently  found 
that  listing  Buxus  vahliis  was  warranted 
but  precluded  by  other  pending  listing 
actions,  in  accordance  with  section 
4(b)(3)(B)(iii)  of  the  Act;  notification  of 
the  finding  was  published  in  the  January 
20, 1984  Federal  Register  (49  FR  2485). 
An  additional  petition  finding  required 
in  accordance  with  section  4(b){3)(B)(ii) 
of  the  Act,  was  incorporated  in  the 
proposed  rule  for  this  species.  The 
Service  proposed  to  list  Buxus  vahlii  as 
an  endangered  species  in  the  July  13, 
1984,  Federal  Register  (49  FR  28580). 

Summary  of  Comments  and 
Recommendations 

In  the  July  13. 1984,  proposed  rule  (49 
FR  28580)  and  associated  notifications, 
all  interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the  development 
of  a  final  rule.  Appropriate 
Commonwealth  of  Puerto  Rico  agencies, 
municipal  governments.  Federal 
agencies,  scientific  organizations,  and 
other  interested  parties  were  contacted 
and  requested  to  comment.  Newspaper 
notices  that  invited  general  public 
comment  were  published  in  The  San 
Juan  Star  (in  English)  on  July  29, 1984, 
and  in  El  Nuevo  Dia  (in  Spanish)  on  July 
30. 1984.  Three  comments  were  received 
and  are  discussed  below.  No  public 
hearing  was  requested,  and  therefore 
none  was  held. 

A  concerned  citizen  wrote  on  July  31, 
1984,  in  support  of  the  proposed  listing 
and  requested  a  drawing  of  the  plant. 
The  Service  replied  on  August  8, 1984, 
by  sending  general  information  and  a 
drawing  of  the  plant. 

Dr.  Jos6  Vivaldi,  Director  of  the 
Terrestrial  Ecology  Division  of  the 
Puerto  Rico  Department  of  Natural 
Resources,  wrote  on  August  7, 1984, 
stating  that  he  was  in  favor  of  Usting 
Buxus  vahlii  as  endangered,  but 
considered  the  Service's  decision  not  to 
designate  critical  habitat  to  be  "ill- 


advised."  The  Service  responds  that 
designation  of  critical  habitat  is  not 
prudent  because  publication  of  the  exact 
location  of  the  few  remaining  plants 
could  lead  to  taking  or  vandalism. 

Juan  A.  Bonnet,  Jr.,  Director  of  the 
Center  for  Energy  and  Environment 
Research  of  the  University  of  Puerto 
Rico,  responded  on  August  21, 1984,  that 
fire  is  a  significant  threat  to  the  species. 
During  the  dry  season,  the  Punta 
Higiiero  area  of  Rinc6n  is  susceptible  to 
fire.  The  intense  use  of  the  beach  by 
campers  and  surfers  has  resulted  in 
accidental  fires  which  could  spread  to 
the  location  of  the  Buxus  plants.  Fire  has 
been  added  as  a  potential  threat  to  the 
species  in  this  final  rule. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Buxus  vahlii  should  be  listed  as  an 
endangered  species.  Procedures  found  at 
section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.)  and 
regulations  promulgated  to  implement 
the  listing  provisions  of  the  Act  (codified 
at  50  CFR  Part  424)  were  followed.  A 
species  may  be  determined  to  be  an 
endangered  or  a  threatened  species  due 
to  one  or  more  of  the  five  factors 
described  in  section  4(a)(1).  These 
factors  and  their  application  to  Buxus 
vahlii  Baillon  (Vahl's  boxwood)  are  as 
follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  The  Rinc6n  site, 
which  is  public  land  of  the 
Commonwealth  of  Puerto  Rico,  has  been 
proposed  as  a  possible  locale  (although 
now  not  the  preferred  locale]  for  the 
construction  of  a  coal-fueled  power 
plant  to  be  constructed  by  the  Puerto 
Rico  Eletrical  Power  Authority  and  the 
Federal  Rural  Electrification 
Administration.  The  power  plant  would 
require  a  large  storage  area  for  the  coal 
and  cinder.  To  make  such  space,  part  of 
the  property,  perhaps  including  the 
ravine  or  its  drainage  area,  might  be 
utilized.  This  could  destroy  the  12  to  20 
plants  and  their  habitat,  modify  their 
habitat  by  changing  the  drainage  pattern 
in  the  ravine,  or  introduce  pollutants 
leached  from  the  coal  or  cinders.  Air 
pollution  from  the  power  plant  could 
also  affect  the  species. 

The  beach  near  the  Rinc6n  site  is  used 
intensively  by  surfers  and  campers,  and 
is  periodically  used  for  music  festivals. 
During  the  dry  season  (January  to  April), 
accidental  fires  sometimes  occur,  which 
could  possibly  spread  to  the  habitat  of 
Buxus  vahlii. 


The  Hato  Tejas  population  of  about  24 
individuals  is  located  on  private  land  in 
a  group  of  "haystack"  hills  (limestone 
hills  with  a  characteristic  haystack 
shape)  that  is  surrounded  by  a  large 
shopping  center  and  several  commercial 
and  industrial  lots.  A  possible  place  for 
expanded  development  would  be  the 
area  now  occupied  by  the  hills,  which 
could  be  razed  and  sold  for  limestone  or 
fill  material.  These  activities  would 
result  in  the  complete  destruction  of  the 
habitat;  however,  there  are  no  known 
plans  for  development  at  present.  This 
population  of  Buxusvahlii  is  located  on 
the  edge  of  an  old  limestone  quarry.  Past 
mining  activities  in  the  area  have 
resulted  in  the  destruction  of  more  than 
half  of  the  boxwood  population  since 
the  1950's  (Vivaldi  and  Woodbury. 
1981).  The  quarry  is  not  active  at  this 
time,  but  could  become  active  if  such 
activities  again  become  profitable. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Taking  has  not  been  a 
documented  factor  in  the  decline  of  this 
species,  but  could  easily  become  so  in 
the  future.  Both  populations  are 
accessible  by  road  and  trail.  Boxwoods 
are  beautiful  shrubs,  and  several  species 
are  grown  in  cultivation  around  the 
world.  There  is  a  society  devoted  to 
cultivation  of  the  genus.  This  species 
may  have  ornamental  potential  (Little  et 
al,  1974).  and  professional  cultivation  of 
the  species  is  being  attempted. 

C.  Disease  or  predation.  There  are 
many  houses  on  private  property  on  the 
eastern  edge  of  the  government  property 
at  the  Rinc6n  site,  and  only  about  300 
feet  from  the  Buxus  vahlii  population. 
Some  of  the  residents  keep  goats,  which 
could  affect  the  boxwood  if  they  were 
allowed  to  roam  free  or  escaped  into  the 
public  area. 

D.  The  inadequacy  of  existing 
regulatory  mechanism.  The 
Commonwealth  of  Puerto  Rico  does  not 
have  specific  legislation  or  rules  to 
protect  endangered  or  threatened  plant 
species,  although  a  fist  of  vulnerable 
species  exists  that  includes  Buxus' 
vahlii. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  Buxus 
vahlii  is  found  in  two  small,  compact 
isolated  populations  separated  by  about 
70  miles.  It  has  a  very  narrow  ecological 
niche  and  is  restricted  to  ravines  and 
ledges  in  semievergreen  seasonal  forests 
on  limestone.  Only  about  40  individuals 
are  known  (about  half  in  each 
population),  a  reduction  from  over  60 
known  individuals  in  the  1950's.  A  loss 
of  genetic  variation  in  the  species  is 
therefore  probable.  In  addition, 
seedlings  have  not  been  observed. 
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These  factors  increase  the  vulnerability 
of  the  species  to  the  other  threats 
described  above. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  malce  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Buxus  vahlii  as 
an  endangered  species.  With  so  few 
individuals  known  and  the  risk  of 
damage  to  the  plant  and/or  its  habitat 
so  high,  endangered  rather  than 
threatened  status  seems  an  accurate 
assessment  of  the  species*  condition.  It 
is  not  prudent  to  propose  critical  habitat 
because  doing  so  would  increase  the 
risk  for  the  species  as  detailed  below. 

Critical  Habitat 

Section  4(a)(3)  of  the  Endangered 
Species  Act,  as  amended,  requires  that 
to  the  maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  a  species  is 
determined  to  be  endangered  or 
threatened.  The  Service  finds  that 
designation  of  critical  habitat  lor  Buxus 
vahlii  is  not  prudent  at  this  time. 

As  discussed  under  threat  factor  "B" 
above,  Buxus  vahlii  is  potentially 
threatened  by  collecting,  an  activity 
regulated  by  the  Endangered  Species 
Act  with  respect  to  plants  only  on  lands 
under  Federal  jurisdiction:  such  lands 
are  not  involved  in  this  determination. 
Publication  of  critical  habitat  localities 
would  increase  the  risk  of  taking  or 
vandalism.  The  extreme  vulnerability  of 
Buxus  vahlii  to  collecting  would  make 
any  collecting  quite  detrimental  to  the 
survival  of  the  species.  Thus, 
determination  of  critical  habitat  for 
Buxus  vahlii  would  not  be  prudent  at 
this  time. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  other  Federal 
Commonwealth,  and  private  agencies, 
groups,  and  individuals.  The 
Endangered  Species  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  Commonwealth 
and  requires  that  recovery  actions  be 
carried  out  for  all  listed  species.  Such 
actions  are  initiated  by  the  Service 
following  listing.  The  protection  required 
by  Federal  agencies  and  the  prohibitions 
against  taking  are  discussed,  in  part, 
below. 


Section  7(a)  of  the  Act  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  Part  402  and  are  now 
under  revision  (see  proposal  at  48  FR 
29990;  June  29. 1983).  Section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
cut  are  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  species 
or  destroy  or  adversely  modify  its 
critical  habitat,  if  any  is  designated,  if  a 
Federal  action  may  affect  a  listed 
species,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service.  The  only  potential  Federal 
involvement  known  at  this  time  is  that 
of  the  Rural  Electrification 
Administration,  at  the  locality  near 
Rincon.  In  the  event  that  the  Punta 
Higuero  site  (which  is  now  not 
preferred)  were  chosen  for  the  coal- 
fueled  power  plant  sponsored  by  the 
Puerto  Rico  Electrical  Power  Authority 
and  the  Federal  Rural  Electrification 
Administration,  a  specific  commitment 
would  be  needed  to  protect  Buxus 
vahlii.  If  the  site  were  to  be  chosen,  the 
species  could  be  affected  in  various 
ways,  as  discussed  above. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61. 17.62, 
and  17.63  set  forth  a  series  of  general 
trade  prohibitions  and  exceptions  that 
apply  to  all  endangered  plant  species. 
With  respect  to  Buxus  vahlii.  all  trade 
prohibitions  of  section  9(a)(2)  of  the  Act. 
implemented  by  50  CFR  17.61,  apply. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity,  or  sell  or  offer  for 
sale  this  species  in  interstate  or  foreign 
commerce.  Certain  exceptions  can  apply 
to  agents  of  the  Service  and 
Commonwealth  conservation  agencies. 
The  Act  and  50  CFR  17.62  and  17.63  also 
provide  for  the  issuance  of  permits  to 
carry  out  otherwise  prphibited  activities 
involving  endangered  species  under 
certain  circumstances.  International 
trade  and  interstate  commereial  trade  in 
Buxus  vahlii  are  not  known  to  exist,  and 
the  plant  is  very  rare  in  experimental 
cultivation.  It  is  anticipated  that  few 
permits  involving  plants  of  wild  origin 
will  ever  be  requested. 

Section  9(a)(2)(B)  of  the  Act,  as 
amended  in  1982,  prohibits  the  removal 
and  reduction  to  possession  of 
endangered  plant  species  from  areas 
under  Federal  jurisdiction.  This 


prohibition  now  applies  to  Buxus  vahlii. 
Permits  for  exceptions  to  this 
prohibition  are  available  through  section 
10(a)  of  the  Act,  unit)  revised  regulations 
are  promulgated  to  incorporate  the  1982 
Amendments.  Proposed  regulations 
implementing  this  new  prohibition  were 
published  on  July  8, 1983  (48  FR  31417), 
and  it  is  anticipated  that  these  will  be 
made  final  following  public  comment 
Buxus  vahlii  is  not  known  to  occur  on 
any  Federal  lands  at  this  time,  so 
requests  for  collecting  permits  are  not 
anticipated.  Requests  for  copies  of  the 
regulations  on  plants  and  inquiries 
regarding  them  may  be  addressed  to  the 
Federal  Wildlife  Permit  Office,  U.S.  Fish 
and  Wildlife  Service,  WashinKton.  D.C 
20240  (703/235-1903). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  by  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Endangered  Species  Act  of 
1973.  as  amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25. 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife, 
Fish.  Marine  mammals.  Plants 
(agriculture). 

Regulation  Promulgation 
PART  17— [AMENDED] 

Accordingly,  Part  17.  Subchapter  B  of 
Chapter  I,  Title  50  of  the  Code  of  Federal 


SpecMS 


Regulations,  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L.  93-205,  87  Stat.  884;  Pub. 
L.  94-359,  90  Stat.  911;  Pub.  L.  95-632,  92  Stat. 
3751;  Pub.  L.  96-159,  93  Stat.  1225;  Pub.  L.  97- 
304,  96  Stat.  1411  (16  U.S.C.  1531  et  seq.]. 

2.  Amend  §  17.12(h)  by  adding  the 
following,  in  alphabetical  order,  to  the 


List  of  Endangered  and  Threatened 
Plants: 

§  17.12    Endangered  and  threatened 
plants. 

***** 

(h)  —  ♦ 


Scientific  name 


Common  name 


Historic  range 


Status 


When  listed 


Critical 
tiaMat 


Special 
rules 


Buxaceae— boxwood  tamily:  Buxus  vahl'i    Vahl's  boxwood U.S. A.  (PR),.. E 


194 


MA 


MA 


Dated:  July  30, 1985. 
Susan  E.  Reece, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 
(FR  Doc.  85-19182  Filed  8-12-85;  8:45  am] 

BIU.INQ  CODE  4310-S5-M 


32576 


Proposed  Rules 


Fsdaral  Ragiater 
Vol.  Sa  No.  ISO 
Tuesday.  August  13    1965 


TNs  section  of  the  FEDERAL  REGISTER 
contains  notices  to  tt>e  poblic  of  the 
proposed  issuance  of  oiies  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  partictpate  in  tt)e  mle 
making  pnor  to  the  adoption  of  the  finat 
njles. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 
7  CFR  Part  400 
IDockttNo.0762S] 

General  Administrative  Regulations- 
Appeal  Procedure 

AOENCV:  Federal  Crop  Insurance 
Corporation,  USD  A. 

ACTKHC  Proposed  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  proposes  to 
issue  a  new  Subpart )  to  Part  400  in 
Chapter  IV  of  Title  7  of  the  Code  of 
Federal  Regulations  (CFR),  to  be  known 
as  7  CFR  Part  400— General 
Administrative  Regulations — Subpart  ]. 
Appeal  Procedure.  The  intended  effect 
of  this  rule  is  to  prescribe  procedures 
under  which  a  person  or  organization 
may  request  review  of  determinations 
made  by  FCIC.  This  rule  sets  forth  the 
various  levels  of  appeal  and  prescribes 
the  manner  and  format  of  the  appeal 
procedure.  The  authority  for  the 
promulgation  of  this  riile  is  contained  in 
the  Federal  Crop  Insurance  Act,  as 
amended. 

DATE:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  September  12, 
1985,  to  be  sure  of  consideration. 
AOORCSS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  the 
Office  of  the  Manager,  Federal  Crop 
Insurance  Corporation,  Room  4096, 
South  Building.  U.S.  Department  of 
Agriculture,  Washington,  D.C.,  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole,  Secretar>'.  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  D.C.,  20250, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 


these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
August  1. 1990. 

Merritt  W.  Sprague,  Manager,  FCIC 
has  determined  that  this  action  (1)  is  not 
a  major  rule  as  defined  by  Executive 
Order  No.  12291  because  it  will  not 
result  in:  (1)  An  annual  effect  on  the 
economy  of  $100  miUion  or  more;  (b) 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries, 
federal.  State,  or  local  governments,  or  a 
geographical  region;  or  (c)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,' or  the  ability  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets;  and  (2)  will  not  increase  the 
federal  paperwork  burden  for 
individuals,  small  businesses,  and  other 
persons. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  No.  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V,  published  at  48  FR 
29115.  June  24, 1983. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Evironmental  Impact  Statement  is 
needed. 

Background 

The  purpose  of  these  regulations  is  to 
provide  administrative  procedures 
under  which  any  person  or  organization 
may  request  and  obtain  review  and 
appeal  of  determinations  made  by  FCIC. 
The  regulations  contained  herein  set 
forth  the  levels  of  appeal  and  prescribe 
the  manner  and  format  of  such 
procedure. 

FCIC  is  soliciting  public  comment  on 
this  proposed  rule  for  30  days  after 
publication  in  the  Federal  Register. 
Written  comments  will  be  available  for 
public  inspection  in  the  Office  of  the 
Manager,.Federal  Crop  Insurance 
Corporation,  Room  4096,  South  Building. 


U.S.  Department  of  Agriculture, 
Washington,  D.C..  20250,  during  regular 
business  hours,  Monday  through  Friday. 

List  of  Subjects  in  7  CFR  Part  400 

Crop  Insurance.  Administrative 
regulations — Review  and  appeal 
procedure. 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.]. 
the  Federal  Crop  Insurance  Corporation 
hereby  proposes  to  add  a  new  Subpart  ] 
to  Part  400  of  Chapter  IV  of  Title  7  of  the 
Code  of  Federal  Regulations,  to  be 
known  as  7  CFR  Part  400,  Subpart  J— 
General  Administrative  Regulations: 
Appeal  Procedure,  to  read  as  set  forth 
below: 

PART  400— [AMENDED] 

Sut>part  J— Appeal  Procedure— Regulations 

Sec. 

40C.90  Basis,  purpose,  and  applicability. 

400.91  Definitions. 

400.92  Rights  of  appeal. 

400.93  Requesting  an  initial  hearing. 

400.94  Notice  of  hearing. 

400.95  Appeal  without  appearance. 

400.96  Absent  Appellant. 

400.97  Authority  of  Hearing  Officer. 

400.98  Initial  hearing. 

400.99  Hearing  Officers  determination. 

400.100  Appeal  hearing. 

400.101  Reservation  of  authority. 

Authority:  Pub.  L  75-430,  52  Stat.  72  et  seq., 
as  amended.  (7  U.S.C.  1501  et  seq.). 

§  400.90    Basis,  purpose,  and  appUcsbiUty. 

The  regulations  contained  in  this  part 
are  issued  pursuant  to  the  Federal  Crop 
Insurance  Act,  as  amended  (7  U.S.C. 
1501  et  seq.),  to  prescribe  the  procedures 
under  which  a  person  may  obtain 
review  of  determinations  made  by  the 
Corporation.  The  regulations  are 
applicable  to  any  request  for  review 
filed  after  the  effective  date  of  this  part. 
The  procedures  contained  herein  also 
apply  to  requests  filed  prior  to  the 
effective  date  thereof  to  the  extent  that 
they  do  not  adversely  affect  any  part  in 
those  proceedings. 

§  400.91     Definitions. 

Unless  the  context  indicates 
otherwise,  words  importing  the  singular 
include  the  plural,  and  words  used  in  the 
present  tense  include  the  future.  For  the 
purpose  of  these  regulations: 
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(a)  "Appellant"  means  any  person 
who  requests  a  review  of  a 
determination  made  by  the  Corporation 
and  includes  an  authorized 
representative  of  the  Appellant. 

(b)  "Authorized  Representative" 
means  a  person  designated  in  writing  by 
an  appellant  to  act  for  and  on  behalf  of 
the  appellant 

(c)  "Contract"  means  a  written 
agreement  entered  Into  by  a  person  with 
the  Corporation. 

(d)  "Contractor"  mecins  a  person  who 
is  a  party  to  a  contract  with  the 
Corporation. 

(e)  "Corporation"  means  the  Federal 
Crop  Insurance  Corporation  or  any 
authorized  officer  or  employee  thereof, 
as  applicable. 

(f)  "Hearing  Officer"  means  the 
individual  designated  or  appointed  by 
the  Corporation  to  conduct  an  initial  or 
appeal  hearing. 

(g)  "Person"  means  any  Individual, 
corporation,  associabon.  partnership  or 
other  legal  entity. 

(h)  'Transcript"  means  the  verbatim 
record  of  a  hearing. 

§  400.92    Rights  of  appesL 
Appeal  is  available  to: 

(a)  Any  person  determined  to  be 
indebted  to  the  Corporation  as  a  result 
of; 

(1)  Overpaid  indemnities;  or 

(2)  Non-payment  of  premium; 

(b)  Any  person  whose  claim  for 
indemnity  under  insurance  obtaiited 
pursuant  to  this  Part; 

(c)  Any  person  whosj  request  for 
insurance  provided  for  in  this  Part  has 
been  denied. 

(d)  Any  party  to  a  contract  who  has 
received  notification  of  a  determination 
by  the  Corportion  regarding  any  terms 
or  conditions  of  the  contract  between 
the  person  and  the  Corporation  which 
the  party  disputes;  or 

(e)  Any  person  whose  request  for 
relief  imder  the  Good  Faith  Reliance  on 
Misrepresentation  provisions  of  the  crop 
insurance  regulations  contained  in  this 
Part  has  been  denied  in  whole  or  in  part. 

§400.93    Re<)u«st<ng  an  Initfai  hearing. 

Written  requests  for  an  initial  hearing 
must  be  received  by  the  Director, 
Kansas  City  Operations  Office.  Federal 
Crop  Insurance  Corporation,  P.O.  Box 
293,  Kansas  City,  Missouri,  64141.  within 
thirty  days  of  the  date  of  notification  by 
the  Corporation  of  the  determination  or 
action  being  appealed  from.  The  request 
for  the  hearing  must  be  signed  by  the 
Appellant;  contain  a  statement  of  the 
matter  on  which  the  hearing  is  sought; 
and  a  statement  of  the  Appellant's 
reasons  that  the  determinations  or  other 
matter  appealed  from  is  iiuxMrect 


S40a»4    Notie*  el  hMrlng. 

Written  notice  of  the  time  and  |riace 
of  the  hearing  shall  be  given  to  the 
Appellant  by  Certified  Mail,  return 
receipt  requested,  at  least  thirty  days 
prior  to  the  date  of  the  hearing.  The 
Appellant  may  waive  the  requirements 
of  this  section. 

§400l95    Appeal  without  appaaranca. 

The  Appellant  may  elect  to  waive 
appearance  at  a  hearing  and  request 
that  a  determination  be  made  on  the 
basis  of  written  material  submitted  by 
Appellant  and  other  infcumation 
available  to  the  Hearing  Officer. 

S  400.96    Absent  Appellant 

If,  at  the  time  scheduled  for  a  hearing, 
the  Appellant  is  absent  the  Hearing 
Officer  may,  after  a  lapse  of  such  period 
of  time  as  is  deemed  proper  and 
reasonable,  dismiss  the  hearing  or  may 
accept  information  and  evidence 
submitted  by  other  persons  present  at 
the  hearing. 

§400.97    Authority  of  Hearing  Officer. 

The  Hearing  Officer  has  the  power  to: 

(a)  Rule  upon  motions  and  reqtiests; 

(b)  Adjourn  the  hearing  from  time  to 
time  and  change  the  time  and  place  of 
hearing: 

(c)  Receive  evidence; 

(d)  Admit  or  exclude  evidence; 

(e)  Hear  oral  arguments  cm  facts  or 
law; 

(f)  Do  all  acts  and  take  all  measures 
necessary  for  the  maintainance  of  order 
at  the  hearing  for  the  efficient  conduct  of 
the  proceedir^  and 

(g)  Make  a  written  determinatioD 
based  upon  evidence  submitted  at  the 
hearing. 

The  Hearing  Officer  does  not  have  the 
authority  to  compromise  claims  or  to 
waive  provisions  of  the  regulations  or 
the  contracts  of  the  Corpora  tioo  unless 
the  appeal  is  from  a  determination  made 
under  the  good  faith  reliance  on 
misrepresentation  provisions  of  the  crop 
insurance  regulations. 

§400.98    Initial  hearing. 

(a)  The  initial  hearing  will  be 
conducted  by  a  Hearing  Officer  at  a 
time  and  place  designated  by  the 
Hearing  Officer  taking  into 
consideration  the  convouence  of  the 
Appellant.  The  hearing  will  be  informal 
and  conducted  in  a  manner  deemed 
most  likely  to  obtain  the  facts  relevant 
to  the  issues.  The  Hearing  Officer  shall 
not  be  a  perswi  who  participated  in 
determinations  giving  rise  to  the 
hearing. 

(b)  The  Hearing  Officer  will  restrict 
the  bearing  to  pertinent  matters  under 
consideration  and  may  exclude 


irrelevant  immaterial  or  unduly 
repetitious  evidence.  The  Appellant  wiQ 
be  given  a  full  and  complete  opportunity 
to  present  evidence  relevant  to  the  issue 
through  oral  or  doounentary 
information.  Persons  odwr  than  those 
appearing  on  behalf  of  the  Appellant 
may  be  permitted  to  present 
information.  All  persons  appearing  at 
the  hearing  to  present  informatioB  Biay 
be  questioned  by  the  Appellant 

(c}  A  transcript  may  be  taken  if:  fl) 
The  Appellant  advises  the  Hearing 
Officer  at  least  ten  days  prior  to  the 
hearing,  makes  arrangements  with  a 
certified  court  reporter  or  equivalent 
individual  or  company  for  such 
transcript  at  Appellant's  expense,  and 
agrees  that  the  Corporation  may  obtain 
a  copy  of  the  transcript  at  the 
Corporation's  expense,  (if  the  Appettast 
wants  the  transcript  to  be  considered  a 
part  of  the  record  of  the  hearing,  the 
Appellant  must  supply  a  copy  for  that 
purpose  unless  the  Corporatian 
purchases  a  copy);  or  (2)  the  Hearing 
Officer  feels  that  the  na^J^e  ol  the  case 
is  such  so  as  to  make  a  transcript 
desirable,  in  which  case  a  cc^iy  of  the 
transcript  will  be  made  available  to 
Appellant  at  Appellant's  expease. 

§400^9    Hearing  Officer's  detetninatioa. 

(a)  After  the  close  of  the  hearing,  the 
Hearing  Officer  will  promptly  prepare  a 
determination  containing  a  dear  and 
concise  statement  of  the  Appellant's  and 
the  Corporation's  contentions  and  of  the 
material  facts  as  found  by  the  Hearing 
Officer.  The  report  shall  also  contain  the 
issues  and  the  Hearing  Officer's 
determination  of  those  issues. 

(b)  Except  as  provided  in  §§  400.95 
and  400.96,  the  determination  must  be 
based  upon  information  or  evidence 
presented  at  the  hearing  or  otherwise 
made  known  to  the  Appellant  and  made 
a  part  of  the  record  of  the  hearing  and 
the  Appellant  must  be  given  the 
opportunity  to  examine  and  respond  to 
all  evidence  presented  prior  to  the 
determination  of  the  Hearing  Of!icer. 

(c)  The  determination  of  the  Hearing 
Officer  shall  be  mailed  to  the  Appellant 
by  Certified  Mail,  return  receipt 
requested. 

§  400. 1 00    Appeal  hearing. 

(a)  Except  as  inconsistent  with  the 
provisions  of  this  Section,  the  provisions 
of  this  Subpart  appUcable  to  the  initia) 
hearing  shall  be  applicable  to  the  appeal 
hearing. 

(b)  Appellant  may  appeal  from  the 
determination  of  the  Hearing  Officer  in 
an  initial  hearing  within  thirty  days  of 
the  date  of  the  determination,  to  the 
Deputy  Manager.  FCIC,  United  States 
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Department  of  Agriculture.  Washington. 
D.C.  20250.  The  Hearing  Officer 
designated  to  hold  the  hearing  shall  not 
be  a  person  who  participated  in  the 
decisions  or  determinations  from  which 
the  Appellant  is  appealing.  The  hearing 
will  be  scheduled  at  a  time  and  in 
Washington,  D.C,  or  at  such  other  place 
as  the  Corporation  may  designate  taking 
into  consideration  the  interests  of  the 
Appellant. 

(c)  The  hearing  will  be  de  novo  but 
the  record  of  the  initial  hearing  will  be 
admitted  at  the  appeal  hearing  and 
considered  by  the  Hearing  Officer  in 
making  a  determination.  The  record  at 
the  initial  hearing  may  be  supplemented 
by  the  Corporation  and  the  Appellant. 
Evidence  which  duplicates  written 
evidence  or  transcribed  testimony 
appearing  in  the  record  of  the  initial 
hearing  will  not  be  admitted  by  the 
Hearing  Officer  absent  a  showing  of 
good  cause.  The  determination  of  the 
Hearing  Officer  at  the  initial  hearing 
will  not  be  considered  by  the  Hearing 
Officer  at  the  Appeal  Hearing,  however, 
the  Hearing  Officer  at  the  Appeal 
Hearing  may  adopt  relevant  portions  of 
the  initial  Hearing  Officer's 
determination  if  the  appeal  Hearing 
Officer  agrees  with  those  portions  after 
independent  examination  of  the  record. 

§  400. 101    RM«rvation  of  authority. 

Nothing  contained  in  the  regulations 
in  this  part  shall  preclude  the  Manager 
of  the  Corporation  from  determining  any 
question  arising  under  the  programs  to 
which  the  regulations  in  this  part  apply 
or  from  revising  or  modifying  any 
determination  made  by  a  Hearing 
Officer. 

Done  in  Washington,  D.C.  on  August  2. 
1985. 

Merritt  W.  Sprague, 

Manager.  Federal  Crop  Insurance 
Corporation. 

(FR  Doc.  85-19177  Filed  8-12-85;  8:45  am) 

BiUJNOCOOE  34KMM-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  Nos.  85-AWA-2  and  85- 
AWA-3] 

Proposed  Establishment  of  Airport 
Radar  Service  Areas 

Correction 

In  FR  Doc.  85-18032  beginning  on  page 
31472,  as  Part  III  in  the  issue  of  Friday, 
August  2, 1985.  make  the  following 
corrections: 


1.  On  page  31474,  third  column,  in  the 
fourth  line  of  the  third  complete 
paragraph,  "Table  A"  should  read 
'Table  1". 

2.  On  page  31477,  third  column,  tenth 
line  of  the  second  complete  paragraph, 
"but  no"  should  read  "but  now". 

3.  On  page  31479,  in  §  71.501: 

a.  In  the  second  column,  the  twenty- 
sixth  line  lender  the  heading  Portland 
International  Airport,  OR — [New] 
should  have  read: 

"airport  from  the  093"  T  (074"  M) 
bearing". 

b.  In  the  third  colunui.  sixth  line  under 
the  heading  Eppley  Airfield,  Omaha, 
NE— (New)  "5.000"  should  have  read 
"5.000". 

BILUNQ  CODE  1505-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Parti 

Amendments  to  Minimum  Financial 
and  Related  Requirements  for  Futures 
Commission  Merchants  and 
Introducing  Broicers 

Correction 

In  FR  Doc.  85-18465  beginning  on  page 
31612  in  the  issue  of  Monday,  August  5, 
1985,  make  the  following  corrections: 

1.  On  page  31613,  in  the  first  column, 
in  footnote  5,  in  the  second  line,  the  FR 
citation  "3521"  is  repeated;  remove  the 
repeated  material. 

2.  On  page  31613.  in  the  first  column, 
in  footnote  8.  in  the  twelfth  line. 
"GFBNY  "  should  read  "FRBNY";  and  in 
the  sixteenth  line,  insert  the  citation  "50 
FR  15904, 15905."  after  "visits." 

■  3.  On  page  31614,  in  the  second 
column,  under  111.  Concentration 
Charge,  in  the  second  line  remove  the 
word  "most";  and  in  the  third  line,  "peril 
of  an"  should  read  "peril  to  an". 

4.  On  page  31615.  in  the  first  column, 
in  the  forty-second  line,  "the"  should 
read  "that". 

5.  On  page  31615.  in  the  third  column, 
in  the  twenty-first  line,  "on  an  option" 
should  read  "or  an  option";  and  in  the 
twenty-second  line,  "an"  should  read 
"on". 

6.  On  page  31617.  in  the  third  column, 
in  footnote  25.  in  the  seventh  line, 
"anticipation"  should  read  "anticipate". 

7.  On  page  31618.  in  the  first  column, 
in  the  eighth  line,  insert  "during  the 
preceding  six  months  would  have  the 
responsibility  to  compute"  between 
"aggregate"  and  "the". 

8.  On  page  31619.  in  the  third  column. 
in  the  first  complete  paragraph,  in  the 
forty-third  line,  insert  "have"  between 
"would"  and  "no". 


9.  On  page  31619.  in  the  third  colunm. 
in  footnote  33.  "35277-73"  should  read 
"35277-78". 

10.  On  page  31620,  in  the  third  column, 
in  §  1.17(c](2)(i}.  in  the  fifth  line,  insert 
"debit"  between  "a"  and  "ledger". 

11.  On  page  31621.  in  the  second 
column,  in  §  1.17(c)(6).  in  the 
seventeenth  line,  "change"  should  read 
"charge". 

12.  On  page  31621.  in  the  third  column, 
in  S  1.17(c)(6)(i)(C)(2)(/y/],  in  the  fifth 
line,  "sort"  should  read  "short". 

HLLINO  COOE  160S-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  716 

IOPTS-84017;  FRL-2878-5] 

Submission  of  Lists  and  Copies  of 
Health  and  Safety  Studies  on  Vinyl 
Acetate 

Correction: 

In  FR  Doc.  85-18732  beginning  on  page 
32095  in  the  issue  of  Thursday.  August  8, 
1985.  make  the  following  correction. 

On  page  32096.  third  column,  in 
§  716.17(a)(15).  first  line.  "September  23. 
1985"  should  have  read  "(insert  date  44 
days  after  date  of  publication  of  this  rule 
in  the  Federal  Register". 

BILUNQ  COOE  1S0S-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

(Doclcet  No.  FEMA-6673] 

Proposed  Flood  Elevation 
Determinations;  Arlcansas,  et  al. 

agency:  Federal  Insurance 
Administration.  Federal  Emergency 
Management  Agency. 
ACTION:  Proposed  rule. 

summary:  Technical  information  or 
comments  are  solicited  on  the  proposed 
base  (100-year)  flood  elevations  and 
proposed  modified  base  flood  elevations 
listed  below  for  selected  locations  in  the 
nation.  These  base  (100-year)  flood 
elevations  are  the  basis  for  the  flood 
plain  management  measures  that  the 
community  is  required  to  either  adopt  or 
show  evidence  of  being  already  in  effect 
in  order  to  qualify  or  remain  qualified 
for  participation  in  the  National  Flood 
Insurance  Program. 

DATES:  The  period  for  comment  will  be 
ninety  (90)  days  following  the  second 
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publication  of  the  proposed  rule  in  a 
newspaper  of  local  circulatfon  in  each 
community. 

ADDRESSES:  SEE  TABLE  BELOW. 

FOH  RIRTHER  INFORMATION  CONTACT: 

Mr.  John  L.  Mallicks,  Acting  Chief,  Risk 
Studies  Division,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency.  Washington,  DXL 
20472.  (202)  287-0700. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management 
Agency  gives  notice  of  the  proposed 
determinations  of  base  (100-year)  flood 
elevations  and  modified  base  flood 
elevations  for  selected  locations  in  the 
nation,  in  accordance  with  Section  110 
of  the  Flood  Disaster  Protection  Act  of 
1973  (Pub.  L.  93-234),  87  Stat.  980,  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act  of 
1968  (Pub.  L  90-448)1,  42  U.S.C.  4001- 
4128.  and  44  CFR  67.4(a). 

These  elevations,  together  with  the 
flood  plain  management  measures 


required  by  §  60.3  of  the  program 
regulations,  are  the  minimum  that  are 
required.  They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  flood  plain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  on  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  Stale,  or  regional  entities. 
These  proposed  elevations  will  also  be 
used  to  calculate  the  appropriate  f)ood 
insurance  premium  rates  for  new 
buildings  and  their  contents  and  for  the 
second  layer  of  insurance  on  existing 
buildings  and  their  contents. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Krector,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  the  proposed  flood  elevation 
determinations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
flood  elevation  determination  under 


section  1.363  forms  the  basis  for  new 
local  ordinances,  which,  if  adopted  by  a 
local  community,  will  govern  future 
construction  within  the  flood  plain  area. 
The  elevation  determinations,  however, 
impose  no  restriction  unless  and  until 
the  local  community  voluntarily  adopts 
flood  plain  ordinances  in  accord  with 
these  elevations.  Even  if  ordinances  are 
adopted  in  compliance  with  Federal 
standards,  the  elevations  prescribe  how 
high  to  build  in  the  flood  plain  and  do 
not  proscribe  development.  Tlius,  this 
action  only  forms  the  basis  for  future 
local  actions.  It  imposes  no  new 
requirement;  of  itself  it  has  no  economic 
impact. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance.  Flood  plains. 

The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.C.  4001  et  seq., 
Reorganization  Kan  No.  3  of  1978.  E.0. 12127. 

The  proposed  modified  base  flood 
elevations  for  selected  locations  are: 


Pboposed  Modified  Base  Flood  Elevations 

- 

CHy /town/county 

Soutceol  fkxxtng 

LOCHlOtl 

fOapaktolMlalnw 

grauad. 'Elawta*  ■»  ta« 

<NGVD) 

Eating 

MuiHIiLl 

Arkansas... 

ArtiaArtpNa.  OarK  Ootmty.. 

DuartMa  Kmm 

ApuiuxiniaMy  2.S  mius  upstream  o#  Mil  &ao»  conflu- 
anca. 

None 

*T97 

Maps  availaMa  tor  inspection  at  me  Arliadelpnia  Oty  Hall.  610  Caddo  Straat.  AAadetphia.  Arttansas. 

Sand  conyneafcte  Honof*la  Slrt»Cilwiii».  Mapar  ct  lhaCi»  a<  Ai<iadB»t»».  «t<  Caddo  Street.  Af^delphia.  Artiansas  71923. 


CataMa  |cMy>  Linealn  Covnly {  Cla¥er  Craek.. 

I 

Maps  avaHaM  tor  mspectian  at  CRy  aerk's  Onka.  Cily  Han.  Cakenta.  Nevada. 
Sand  commaola  to  the  HoaoratHe  Kaith  Lasaon,  Bea  tS8.  CUsiaai  Nevada. 


Intersection  o(  Spring  and  Mam  Streets.. 


#1 
(ZonaAO) 


Lincoln   County   (unincorporatad 


OovarOeak.. 


At  the  city  d  Calienle  coiporale  Imils .. 


•4.417 


Maps  availabiB  tor  mapecbon  at  County  Surveyor^  OtBoa,  Lncoto  Coun^  CouitNiusB.  Pioche,  Nevada. 
Sand  commaaa  to  the  Honorable  Tad  Otaon.  P  O.  Boa  •«.  nadto.  Navada  MCMa 


I  York. 


New  Paitt.  town.  UMai  Coumtf  . 


IW^^WQW   rlflFCf,*- 


At  upstream  corporate  limits _ _ _ 

Dowrtstream  corporate  tmils  of  the  ViKage  o(  New 
Paltz. 

State  Route  290  bodge 

At  lt>e  downstream  corporate  limita 


Maps  avaUatile  tor  inspectien  at  me  New  PaKz  Town  HaH.  New  Paltz.  New  Veiti. 

Send  comma)*  to  HonorsWa  MMam  Vaapto.  St^armor  ot  tie  Toam  of  New  Pate.  P.O.  Box  550.  New  Paltz,  New  York  12561. 


OkMmm.  dty.  Oklahoma.  Ca- 
ivadton,    Ciawland,    McClavi, 

and  r^ottawa tonne  Countlas. 


Tributary  0  of  Canadian  River  Tiib- 
utary  1. 

Spring  Creek  West  Branch 


Mustang  Craafc  Tritwtiiy  3  Eatt 
Braach. 


Apprcjiimaleiy  '  .060  feet  upseam  o<  ftatxKi  Road 

Apprommalaly  1  bH  la«t  upsueam  ol  »»  confluence  et 

Mustang  Creek  TnfeuMry  3  Waat  francA. 
Approximately  (50  leet  upstream  oi  the  m<uaiii.a  ol 

Mustang  Oeek  Tributary  3  West  Biartch. 
Approxioiately  1,580  leet  upstream  ol  tbe  confluence 
ol  Mustang  Cieek  Trtwtary  3  West  Branch. 
Maps  available  tor  inspection  at  the  Oty  HaO.  200  North  Walter,  Suite  302.  Oklahoma  City,  OMahoma. 
Sand  commanla  to  Honorable  Andrew  Coats,  Mayor  o(  ttia  CMy  e<  OUaitona  City.  200  North  Walker.  Suite  302.  aitoliania  City.  Oklahona  73102. 


Upstream  side  ol  SW  I34th  Street 

Downstream  side  ol  Western  Avenue .. 

Upstream  side  ol  NW  122nd  Street...-. 
UpatwBw  SMfr  of  Hoxooro  Roao 


OMgan.. 


Douglas  Coun^ 
areas). 


UnnuaMwai.. 


M  U&  MgtaHqr  101 . 


Zonae 


*4v«1S 


•185 

•loa 

•106 
•100 

•103 
•102 

•100 

•loe 

•1.101 

•i.ieo 

•1.102 
•1.107 

•i.wi 

1.171 
•1.17S 
•1J89 

•i.iao 

•1204 

•1.286 

•1J08 

•tjBi 

•uw 

•11 
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Proposed  Modified  Base  Flood  Elevations— Continued 

SUM 

Cily/KMim'COiinly 

Source  ol  Ikxxtng 

Location 

#Oep<h  in  toet  aOove 

ground  'Elevation  m  leet 

(NGVD) 

EnMng           Modiliad 

Maps  av8ild(>i«  lor  inspection  at  Planning  Department.  Courthouse  Annex  No  2.  205  S.E.  Jackion  Street.  Rosetxxg.  Oregon 
Send  commeota  to  Honorable  Wmam  Vian.  OoujM*  County  Courthouse.  106  SE.  Douglas.  Roan  217,  Rosebucg.  Oregon  97470. 


"""son tMmomah   County   (Unmcorpo-    Jolwwon  Creek Intersection  ol  t04lh  Avenue  and  Knight  Street 

I     rated  areas) 

I  ColumOia  Slough „ I  Intersection  ol  Columbia  Slough  and  AWennood  Road.. 

Macs  available  lor  inspection  at  Planning  Department  2M5  Momson  Street  Portland.  Oregon. 
Send  comments  loHonoraWe  Denras  Buchanan.  1 120  SW.  Fifth.  Portland.  Oregon  97204 


Pennsyivaraa 


At  confluence  mrith  Turtle  Creak 


MuncvaMy  ol  Mwrysville.  West-  !  Haymakers  Run _ 

moreland  County  I 

Upslream  side  ol  Wilham  Penn  Higlmay  (US   Roula 

22) 
Upstream  side  of  OM  Wiliiam  Penn  Highway 
Upstream  side  ol  Franklintowne  Dnve. 
At  confluerx*  of  TntxAary  No  2... 
Maps  available  lor  inspection  at  the  Zoning  and  Engineenng  Department  Municipal  BuikJing.  Municipality  ol  Murrysville.  Pennsylvania 
Send  comments  to  Honorable  John  M  Lynch.  Municipality  of  Murrysville  Chiel  Admimstrator.  P.O.  127.  MurrysvSle.  Pennsylvania  15668. 


•209 

•ZoneC 

•17 

•14 

•868 

•868 

•874 

•872 

•875 

•873 

•885 

•883 

•900 

•900 

Texas 

Conroe.  city.  Montgrmery  County 

I— , 

Grand  Lake  Creak . 

Sl^erdale  Creek 

Approximately   04  mile  downstream  01  Soulh  RIvar- 

shire  Dnve 
Downstream  side  of  Giadsten  Street 

None 

•181 
•186 
•t77 
•184 

Nona 
Nona 
None 
•190 

•143 
•158 

Upstream  side  ol  Inierstate  Route  45 

•165 

Upstream  side  of  Bellshire  Dnve  

•177 

Approximately  700  leet  upstream  of  Hickarson  Streat. . 

Approximately  9  mile  downstream  ol  Foster  Dnve 

Upstream  side  ol  Foster  Dnve     . 

•185 
•143 
•186 

Upstream  side  of  Mantyn  Street 

•176 

Approximately  400  leet  upstraam  of  Wagers  StreaL 

•187 

Maps  available  lor  inspection  at  the  Development  Office.  Conroe  City  Halt.  505  West  Davis,  Conroe.  Texas 
Send  comments  to  Honorable  Carl  Barton.  > ,  Mayor  of  the  city  of  Conroe,  P  O  Box  3066.  Conroe.  Texas  77305 


Te«a» I  Lubbock.  Oty.  Lubbock  County      !  Playa  System  El . 


Maps  available  lor  inspection  at  the  Planning  Department.  Oty  Hall,  Lubbock.  Texas. 

Send  comments  to  Honorable  Alan  Henry,  Mayor  of  the  Oty  of  Lubbock.  P.O.  Box  2000.  Lubbock.  Texas  79457. 


At  Utica  Avenue 

At  upstream  side  of  Wayne  Avenue .. 


•3.245 
•3.253 


Texas 


San  Antonio.  Oty.  Bexar  County   J  Salado  Creek 


Maps  available  lor  inspection  at  the  Oty  Oerks  Office.  Oty  Hall,  Plaza  de  Armas.  San  Antonio,  Texas. 

Send  comments  to  Honorable  Henry  Osneros,  Mayor  of  the  Oty  of  San  Antonio,  P  O  Box  9066,  San  Antomo,  Texas  78285. 


Washington.. 


(Oty).      Snohomish  '  Pudget  Sound  . 


- ~ Edmorxls 

County. 

Pugot  Sound 

Maps  available  lor  inspection  at  Rannmg  Department.  250  Sih  Avenue  N  ,  Edmonds.  Washmgtoo. 
Send  comments  to  the  Honorable  Lany  Naughton.  505  Bell  Street  Edmonds.  Washington  96020. 


At  mouth  of  Shell  creek 

In  marina  northeast  of  Edwards  Point  „ 


'Non» 


Wisconsin.. 


Fond  du  Lac  County.. 


Taycheedah  Oeek  . 

Da  Neveu  Oeek 

Luco  Craak 


At  nwuth  at  Lake  Winnebago _ _, 

Just  downstream  of  Old  County  Highway 

About  0.67  mile  downstream  of  County  Highway  V .. 

About  0.7  mile  upstream  ol  U  S  Highway  45 

At  mouth  at  Lake  Winnebago 

About  0.20  mile  upstream  of  Praiha  Road 


•750 
•1020 


•750 
•752  I 


•3.247 
•3.252 


Approximately  3.525  leet  upstream  ol  Interstate  High- 
way 410. 

Upstream  side  of  Loop  13  Southeast  Military  Dnve 

Upstream  side  ol  Souther oss  Boulevard 

•545 

•562 

•574 
•579 
•602 
•606 
•625 
•640 
•648 

•650 
•664 
•674 
•693 
•702 
•720 
•730 

•      '737 
•739 
•754 

•769 
•782 
•792 
•806 
•847 
•853 

•544 

•560 
•573 

At  confkience  ol  Tributary  A  to  Salado  Oaak 

•577 

At  oonAuar>ce  ol  Tributary  8  to  Salado  Oeek. 

•601 

Upstream  side  ol  Rice  Road     

At  confluence  ol  Tntxitary  C  to  Salado  Oeek 

•607 
•622 

Upstream  side  of  Southern  Pacific  Railroad 

•636 

At  confluence  of  Fort  Sam  Houston  Tnbutary  TnTnitary 
to  Salado  Oeek. 

Upslream  side  ol  W  W  White  Road _ 

Upstream  side  of  Winans  Road _ „    _.... 

•646 

•648 
•663 

At  confluence  of  Watzem  Creek „ 

At  confluence  ol  Beitel  Oeek 

•673 
•691 

At  confluence  ol  Tnbutary  D  to  Salado  Craak 

•700 

At  confkience  ol  Tnbutary  F  to  Salado  Oeek _ 

Approximately  300  leet  downstream  of  Missoun  Pabfie 
Railroad 

Upstream  side  ol  Welmore  Road __ _ 

At  confluence  ol  Mud  Oeek 

•718 
•724 

•736 
•738 

Upstream   side   of   Bitters   Road   (second   upstream 
crossing) 

Upstream  side  of  Jones  Maltzburger  Road 

At  contluence  ol  U  S  281  Tnbutary  to  Salado  Craak 

Upstream  side  ol  North  Loop  Road _ 

•752 

•768 
•780 
•789 

Upstream  side  of  West  Avenue 

•804 

Upstream  side  ol  Blanco  Road 

•843 

Approximately  1 ,800  leet  upstream  of  Blanco  Road 

•850 

•10 
•8 


•750 
•1018 
•774 
•828 
•750 
•751 
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Proposed  Modified  Base  Flood  Elevations— Continued 


Stats 


Oty/MMnn/counly 


Source  01  flooding 


LocMon 


#Oep«i  m  toalitioM 

grouid  *Elevakon  n  leal 

(NGVD) 


ExKfeng 


Map6  availabto  Iw  mspectioo  at  the  Engineenog  Oeoartmenl.  PC  BOX  150.  Food  du  Lac.  Wftaconam  54835-0150. 

Send  comments  to  Honorable  Daniel  R  Thompaon,  CHy  Manager,  City  ol  Fond  du  Lac.  P.O  Box  150,  Fond  du  Lac  WIsconaki  54936-0150 


Wisconain.. 


Oty    of    Milwaukee,    MHwaukee 
and  WasNngton  Counties 


Uncoln  Creek.. 


Atmoutti.. 


Jutt  dowmslieam  o(  Weal  Qraen  Tree  Road.. 


About  0.5  mile  upstream  ol  Clieago  and  Nortti  Waal- 
am  Railroad 

Maps  avaMHe  lor  inspection  at  Itie  Building  inspectors  Office.  Munapal  Budding,  841  N.  Broadway.  Room  1007.  Miwaukee.  Wiaconaiiv 
Send  comnema  to  Honorable  Henry  W.  Maier.  Mayor,  City  o«  Milwaukee,  City  Hal,  Room  201,  200  East  WeNs  Street  Miwauhee,  Wisconsin  53202. 


*«22 


'822 


*«S3 

•708 


Issued:  August  6. 1985. 
Jeffrey  S.  Bragg. 

Administrator,  Federal  Insurance 
Administration. 

[FR  Doc.  85-19173  Filed  8-12-85;  8:45  amj 

BILLINO  CODE  671(-03-«l 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Ttireatened  Wildlife 
and  Plants;  Proposed  Endangered 
Status  for  Undera  Melissifolia 
(Pondberry) 

AGENCY:  Fish  and  Wildlife  Service, 
Interior, 

ACTION:  Proposed  rule. 

summary:  The  Service  proposes  to 
determine  Lindera  melissifolia)  Walt.) 
Blume  (pondberry),  a  small  shrub 
limited  to  12  locations  in  the 
southeastern  United  States,  to  be  an 
endangered  species  under  authority  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (Act).  Lindera  melissifolia  is 
endangered  by  land  clearing  operations, 
timber  harvesting,  drainage  activities, 
and  encroachment  by  competitor 
species.  This  proposal,  if  made  final, 
would  implement  the  protection 
provided  by  the  Act.  for  Lindera 
melissifolia.  The  Service  seeks  data  and 
comments  from  the  public  on  this 
proposal. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  October  15. 
1985.  Public  hearing  requests  must  be 
received  by  September  27, 1985. 
addresses:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  Mr.  Warren  T.  Parker.  Field 
Supervisor.  Endangered  Species  Field 
Station.  U.S.  Fish  and  Wildlife  Service. 
100  Otis  Street.  Room  224.  Asheville. 
North  Carolina  28801.  Comments  and 
material  received  will  be  available  for 


public  inspection,  by  appointment 
during  normal  business  hours  at  the 
above  address. 
FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Robert  R.  Currie  at  the  above 
address  (704/259-0321  or  FTS  8/672- 
0321). 

SUPPLEMENTARY  INFORMATION: 

Background 

Lindera  melissifolia  (pondberry)  was 
described  as  a  new  species  by  Thomas 
Walter  in  1788.  The  material  upon  which 
he  based  this  description  was  collected 
from  what  is  present-day  Berkeley 
County.  South  Carolina  (Maxon.  1936). 
This  deciduous  shrub  grows  to 
approximately  2  meters  (6  feet)  tall  and 
spreads  vegetatively  by  stolons.  Pale 
yellow  flowers  appear  in  early  spring 
before  the  leaves.  The  fruit,  a  bright  red 
drupe  (a  fleshy,  single-seeded  fruit), 
matures  in  late  autumn  (Tucker,  1984). 
Lindera  melissifolia  is  distinguished 
from  the  two  other  North  American 
members  of  the  genus  [Lindera  benzoin 
(L.)  Blume  and  Lindera  subcoriacea 
Wofford)  by  its  drooping, 
membranaceous,  and  ovately  to 
elliptically  shaped  leaves  that  have  a 
strong,  sassafras-like  odor  when 
crushed  (Wofford,  1983).  Since  the 
description  of  Lindera  melissifolia  in 
1788,  the  species  has  been  reported  from 
nine  southeastern  States.  It  currently  is 
known  to  occur  in  six  States  and  is 
believed  to  have  been  extirpated  from 
three.  The  poorly  drained  depressions 
and  the  margins  of  limestone  sinks  in 
which  it  grows  have  been  tremendously 
reduced  in  number  and/or  quality  by 
land  clearing  and  drainage  activities  in 
recent  and  historic  times  (Klomps.  1980; 
Morgan.  1983;  Tucker,  1984).  The  loss  of 
alteration  of  its  habitat  has  been  and 
continues  to  be  the  most  signiflcant 
threat  to  the  continued  existence  of 
Lindera  melissifolia. 

Lindera  melissifolia  is  known  from 
only  12  populations  in  Arkansas, 
Georgia,  Mississippi,  Missouri,  North 


Carolina,  and  South  Carolina.  The 
species  is  believed  to  have  been 
extirpated  from  Alabama.  Florida,  and 
Louisiana.  A  summary  of  the 
information  currently  available  on  the 
status  of  this  species  in  each  of  these 
States  follows: 

Alabama:  Lindera  melissifolia  was 
collected  in  1839  and  1840  from  Wilcox 
County.  It  has  not  been  observed  or 
collected  since  then  and  is  considered  to 
be  extirpated  from  the  State  (Tucker, 
1984;  Miller,  1984). 

Arkansas:  Four  populations  of  Lindera 
melissifolia  are  known  from  Clay 
County  (Tucker,  1984).  All  these 
populations  have  been  adversely 
affected  by  timbering,  land  clearing,  and 
drainage  activities.  One  ]X)pulation  is 
located  along  the  northern  border  of  the 
coimty  adjacent  to  Missouri.  This 
population  was  discovered  in  1973  and 
historically  was  probably  part  of  a 
larger  population  that  extended  across 
the  Missouri-Arkansas  border.  Habitat 
alteration  and  destruction  has  reduced 
this  population  into  two  subunits.  one  on 
each  side  of  the  border  (S.  Orzell, 
Arkansas  Natural  Heritage  Program, 
personal  communication,  1985).  A 
second  population  consists  of  several 
colonies  that  were  discovered  in  1977; 
all  have  subsequently  suffered  severe 
adverse  effects  from  timber  harvesting. 
A  third  population  was  discovered  in 
1977  and  occurs  in  an  area  that  is 
heavily  grazed  by  cattle.  Lindera 
melissifolia  persists  at  this  site  but 
probably  will  eventually  be  replaced  by 
more  aggressive  weedy  species.  The  site 
of  a  fourth  population,  also  discovered 
in  1977,  has  since  been  cleared  of  timber 
and  now  contains  few  plants. 

Florida:  Steyermark  (1949)  reports 
early  collections  of  Lindera  melissifolia 
from  Florida  by  Hale  and  Mohr.  The 
species  has  not  been  observed  or 
collected  in  the  State  since  then  and  is 
ciurently  considered  to  be  extirpated 
from  Florida  (Tucker.  1984).  Cooper 
(1984)  believes  that  these  reports  may  be 
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based  upon  erroneous  locality  data  on 
the  specimens.  She  further  states  that 
the  amount  of  potential  habitat  for 
Linden  melissifolia  in  Florida  is  very 
limtted. 

Georgia:  Rabolli  (1984)  reports  that 
one  population  of  Lindera  melissifolia  is 
known  in  Georgia.  This  population 
occurs  in  Wheeler  County  and  has  been 
severely  impacted  by  domestic  hogs.  A 
portion  of  the  population  was  relocated 
to  adjacent  protected  State  lands  in 
1984.  The  continued  existence  of  both  of 
these  groups  of  plants  is  tenuous  at  best 
An  additional  1903  record  from 
Montgomery  County  apparently 
involved  this  same  Wheeler  County 
location.  Prior  to  Wheeler  County's 
creation  in  1913,  this  location  was  a  part 
of  Montgomery  County. 

Louisiana:  Steyermark  (1949)  reports 
an  early  Hale  collection  from  Louisiana. 
No  specific  locality  information  was 
recorded  with  the  specimen.  The  species 
has  not  been  observed  or  collected  in 
the  State  since  then  and  is  assumed  to 
be  extirpated  (Tucker.  1964;  Mercer. 
1984). 

Mississippi:  Lindera  melissifolia 
occurs  in  one  population  in  Sharkey 
County.  The  population  is  within  lands 
administered  by  the  \iS.  Forest  Service, 
which  has  designated  the  actual  site  a 
Research  Natural  Area  (Tucker.  1984). 
Recent  field  work,  conducted  by  the 
Mississippi  Natural  Heritage  Program, 
has  failed  to  reveal  the  presence  of  any 
new  populations  of  Lindera  melissifolia 
(Gordoa  1984). 

Missouri:  One  population  of  Lindera 
melissifolia  is  found  in  Ripley  County 
on  lands  owned  by  the  Missouri 
Department  of  Conservation.  As  stated 
previously,  this  population  was 
probably  part  of  a  larger  Arkansas- 
Missouri  population  at  one  time. 

A'ortfi  Carolina-  One  extant  population 
of  Lindera  melissifolia  occurs  in  Bladen 
County.  North  Carolina.  The  area  in 
which  the  plant  occurs  has  been 
severely  impacted  by  logging  activities, 
conversion  of  adjacent  lands  to 
agriculture  and  pine  monoculture,  and 
drainage  ditching  (J.  Moore.  North 
Carolina  Natural  Heritage  Program, 
personal  communication.  1985).  An 
adjacent  site,  discovered  b>'  Tucker  in 
1979  (Tucker,  1984)  has  apparently  been 
destroyed  by  logging  and  land- clearing 
operations.  One  other  record  from 
Robeson  County  has  since  been 
determined  to  refer  to  the  related 
species  Lindera  subcoriacea. 

South  Carolina:  Four  populations  of 
Lindera  melissifolia  occur  on  U.S. 
Forest  Service  land  in  Berkeley  County. 
Radford  et  aL  (1968)  report  that  the 
species  also  occurs  in  Colleton  County. 
However.  D.  Rayner  (South  Carolina 


Department  of  Wildlife  and  Marine 
Resources,  personal  communication, 
1985)  reports  that  searches  of  all  major 
herbaria  have  failed  to  reveal  the 
existence  of  a  specimen  to  document  the 
occurrence  of  the  species  in  Colleton 
County.  During  1984  Rayner  conducted 
Held  searches  of  most  of  the  available 
habitat  in  Colleton  County  and  did  not 
locate  any  p<^ulations. 

Federal  Government  actions  on  this 
species  began  with  Section  12  of  the 
Endangered  Species  Act  of  1973,  which 
directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  those  plants  considered  to  be 
endangered,  threatened,  or  extinct.  This 
report,  designated  as  House  Document 
No.  94-51.  was  presented  to  Congress  on 
January  9. 1975.  The  Service  published  a 
notice  in  the  July  1. 1975.  Federal 
Register  (40  FR  27823)  of  its  acceptance 
of  the  report  of  the  Smithsonian 
Institution  as  a  petition  within  the 
context  of  section  4(c)(2)  (now  section 
4(b)(3)]  of  the  Act  and  of  its  intention 
thereby  to  review  the  status  of  the  plant 
taxa  named  within.  Lindera  melissifolia 
was  included  in  the  July  1, 1975,  notice 
of  review.  On  December  15. 1980.  the 
Service  published  a  revised  notice  of 
review  for  native  plants  in  the  Federal 
Register  (45  FR  82480):  Lindera 
melissifolia  was  included  in  that  notice 
as  a  category-2  species.  Category-2 
species  are  those  for  which  listing  as 
endangered  or  threatened  may  be 
warranted,  tut  for  which  the  substantial 
data  on  biological  vulnerability  and 
threats  are  not  currently  known  or  on 
file  to  support  proposed  rules. 

Section  4(b)(3)(B)  of  the  Endangered 
Species  Act.  as  amended  in  1982, 
requires  the  Secretary  to  make  certain 
fmdings  on  pending  petitions  within  12 
months  (rf  their  receipt.  Section  2(b)(1)  of 
the  1982  Amendments  further  requires 
that  all  petitions  pending  on  October  13, 
1982.  be  treated  as  having  been  newly 
submitted  on  that  date.  This  was  the 
case  for  Lindera  melissifolia  because  of 
the  acceptance  of  the  1975  Smithsonian 
report  as  a  petition.  On  October  13, 1983, 
and  again  on  October  12. 1964,  the 
Service  found  that  the  petitioned  listing 
of  Lindera  melissifolia  was  warranted, 
but  precluded.  Subsequent  to  this 
finding  the  Service  received  a  report  on 
the  status  of  Lindera  melissifolia 
(Tucker,  1964).  This  status  report  and 
other  available  information  indicate  that 
the  addition  of  Lindera  melissifolia  to 
the  Federal  List  of  Endangered  and 
Threatened  Plants  is  warranted. 
Publication  of  this  proposal  constitutes 
the  next  one-year  finding  requirement. 


Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  scq.)  and 
regulations  (50  CFR  Part  424) 
promulgated  to  implement  the  listing 
provisions  c^  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  hsts.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Lindera  melissifolia 
(Walt.)  Blume  (pondberry)  are  as 
follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range. — Lindera 
melissifolia  has  been  and  continues  to 
be  jeopardized  by  destruction  or 
adverse  modification  of  its  habitat.  The 
most  significant  threat  is  drainage 
ditching  and  subsequent  conversion  of 
its  habitat  to  other  uses.  Even  ditching 
without  later  conversion  of  land  use  can 
alter  the  water  regime  iii  a  manner  that 
reduces  the  plant's  vigor  or  eliminates  it 
from  a  site.  In  Clay  County,  Arkansas, 
between  1957  and  1977,  the  bottomland 
hardwood  stands  were  reduced  by  24 
percent.  Adjacent  counties  that  have 
similar  habitat  suffered  bottomland 
hardwood  losses  of  between  11  and  45 
percent  during  this  same  period  (U.S. 
Fish  and  Wildlife  Service,  1979).  In 
Missouri,  Korte  and  Fredrickson  (1977) 
report  a  95  percent  loss  of  lowland 
forest  since  settlement  times.  North 
Carolina's  coastal  wetlands  are  being 
drained  and  cleared  for  agricultural  use, 
home  building,  and  pine  plantations. 
The  Bladen  County  site,  which  is  the 
only  remaining  North  Carolina  location 
for  Lindera  melissifolia  has  been 
adversely  impacted  by  an  intensive  fire 
and  by  clearing  and  drainage  of 
adjacent  lands  (Moore,  personal 
communication,  1985).  The  known  South 
Carolina  sites  are  on  National  Forest 
lands.  Activities  such  as  timber 
harvesting,  road  building,  and  drainage 
ditching,  if  done  in  a  manner  not 
consistent  with  the  protection  of  the 
pondberry  populations,  could  adversely 
affect  the  species.  The  Mississippi 
population  of  Lindera  melissifolia  also 
occurs  on  National  Forest  lands.  The 
site  where  the  single  known  population 
grows  has  been  designated  a  Research 
Natural  Area  and  is  thereby  afforded 
significant  protection  by  the  Forest 
Service.  However,  activities  on  lands 
immediately  adjacent  to  the  Research 
Natural  Area  could,  if  not  carried  out  in 
a  manner  designed  to  protect  the 
pondberry,  adversely  affect  the  species 
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(Orzell.  personal  communication,  1985). 
The  Georgia  site  and  one  Arkansas  site 
are  being  adversely  impacted  due  to 
trampling  by  domestic  animals  (hogs 
and  cattle). 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes. — Lindera  melissifolia  is  not 
currently  a  significant  component  of  the 
commercial  trade  in  native  plants; 
however,  the  species  has  potential  for 
horticultural  use,  and  publicity 
surrounding  the  listing  of  the  species 
could  generate  an  increased  demand. 

C.  Disease  or  predation.  Not 
applicable  to  this  species  at  this  time. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms. — Lindera 
melissifolia  is  afforded  legal  protection 
in  only  two  of  the  States  in  which  it  is 
known  to  occur.  North  Carolina  General 
Statute  19-B,  202.12-202.19,  provides  for 
protection  from  intrastate  trade  (without 
a  permit)  and  for  monitoring  and 
management  of  State  Usted  species. 
Missouri's  legislation  and  regulations 
dealing  with  rare  and  endangered 
species  provide  for  the  protection  of 
Lindera  melissifolia  from  commercial 
exploitation  without  a  permit.  In 
Missouri,  listed  plants,  such  as 
pondberry,  can  be  protected  through 
acquisition  of  significant  areas 
supporting  the  species.  Both  North 
Carolina  and  Missouri  list  Lindera 
melissifolia  as  an  endangered  species. 
Although  unofficially  recognized  as  an 
endangered  or  threatened  component  of 
the  flora  of  the  other  four  States  in 
which  it  occurs,  Lindera  melissifolia  has 
no  official  protection  status  in  these 
States.  Section  404  of  the  Federal  Water 
Pollution  Control  Act  (FWPCA)  could 
potentially  provide  some  protection  for 
the  pondberry's  habitat;  however,  most, 
if  not  all,  of  the  sites  where  it  occurt  do 
not  meet  the  wetlands  criteria  of  the 
FWPCA.  The  Endangered  Species  Act 
will  provide  additional  protection  for 
Lindera  melissifolia. 

E.  Other  natural  and  manmade  factors 
affecting  its  continued  existence. 
Observations  of  the  species  by  Tucker 
(1984)  and  the  Missouri  Department  of 
Conservation  (Morgan,  1983)  have 
revealed  that  despite  the  regular 
production  of  mature  fruits,  no  seedlings 
of  Lindera  melissifolia  have  been 
observed  at  any  of  the  known  sites.  The 
cause  of  this  apparent  lack  of  sexual 
reproduction  is  unknown,  and  in  the 
long  term  it  could  have  significant 
adverse  effects  upon  the  species. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
'  rule.  Based  on  this  evaluation,  the 


preferred  action  is  to  list  Lindera 
melissifolia  as  endangered.  With  only  a 
small  number  of  populations  of  this 
species  known  to  exist,  it  definitely 
warrants  protection  under  the  Act; 
endangered  status  seems  appropriate 
because  of  the  threats  facing  most 
populations.  Critical  habitat  is  not  being 
designated  for  the  reasons  discussed 
below. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  any  habitat  of  a  species  that  is 
considered  to  be  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  prudent  for  Lindera  melissifolia  at 
this  time.  The  species  has  potential  for 
horticultiu-al  use.  Increased  publicity 
and  the  provision  of  specific  location 
information  associated  with  critical 
habitat  designation  could  result  in 
taking  pressures  on  the  pondberry. 
Although  taking  and  reduction  to 
possession  of  endangered  plants  from 
lands  under  Federal  jurisdiction  are 
prohibited  by  the  Endangered  Species 
Act,  taking  provisions  are  difficult  to 
enforce.  Publication  of  critical  habitat 
descriptions  would  make  Lindera 
melissifolia  more  vulnerable  and  would 
increase  enforcement  problems  for  the 
U.S.  Forest  Service.  Also,  the 
populations  on  private  lands  would  be 
vulnerable  to  taking.  Increased  \isits  to 
population  locations  stimulated  by 
critical  habitat  designation  could 
therefore  adversely  affect  the  species. 
The  Federal  agency  and  landowners 
involved  in  managing  the  habitats  of  the 
pondbery  have  been  informed  of  the 
locations  of  this  species  and  of  the 
importance  of  protecting  it.  Therefore, 
no  additional  benefits  would  result  from 
ihe  notification  function  of  critical 
habitat  designation. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States,  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  The  protection 


required  of  Federal  agencies  and  the 
prohibitions  against  taking  are 
discussed,  in  part  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402,  and  are  now  under  revision  (see 
proposal  at  48  FR  29990;  June  29, 1983). 
Section  7(a)(4)  requires  Federal  agencies 
to  confer  infonnaUy  with  the  Service  on 
any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  a  proposed 
species  or  result  in  destruction  or 
adverse  modification  oLproposed 
critical  habitat.  If  a  species  is  listed 
subsequently,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  cany 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service. 

The  U.S.  Forest  Service  has 
jurisdiction  over  a  portion  of  this 
species'  habitat.  Federal  activities  that 
could  impact  Lindera  melissifolia  and 
its  habitat  in  the  future  include,  but  are 
not  limited  to,  the  following:  timber 
harvesting,  recreational  development, 
drainage  alterations,  road  construction, 
permits  for  mineral  exploration,  and 
implementation  of  forest  management 
plans.  It  has  been  the  experience  of  the 
Service  that  the  lai^ge  majority  of  section 
7  consultations  are  resolved  so  that  the 
species  is  protected  and  the  project  can 
continue. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61. 17.62, 
and  17.63  set  forth  a  series  of  general 
trade  prohibitions  and  exceptions  that 
apply  to  all  endangered  plant  species. 
With  respect  to  Lindera  melissifolia,  all 
trade  prohibitions  of  section  9(a)(2)  of 
the  Act,  implemented  by  50  CFR  17.61. 
would  apply.  These  prohibitions,  in  part, 
would  make  it  illegal  for  any  person 
subject  to  the  jurisdiction  of  the  United 
States  to  import  or  export,  transport  in 
interstate  or  foreign  conunerce  in  the 
course  of  a  commercial  activity,  or  sell 
or  offer  for  sale  this  species  in  interstate 
or  foreign  commerce.  Certain  exceptions 
can  apply  to  agents  of  the  Service  and 
State  conservation-agencies.  The  Act 
and  50  CFR  17.62  and  17.63  also  provide 
for  the  issuance  of  permits  to  carry  out 
otherwise  prohibited  activities  involving 
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endangered  species  under  certain 
circumstances.  It  is  anticipated  that  few- 
trade  permits  would  ever  be  sought  or 
issued  since  Lindera  melissifolia  is  not 
common  in  cultivation  or  in  the  wild. 

Section  9(a)(2)(B)  of  the  Act.  as 
amended  in  1982,  prohibits  the  removal 
and  reduction  to  possession  of 
endangered  plant  species  from  areas 
under  Federal  jurisdiction.  This 
prohibition  would  apply  to  Lindera 
meHssifoUa  only  where  located  on  areas 
under  Federal  jurisdiction.  Permits  for 
exceptions  to  this  prohibition  are 
available  through  section  10(a)  of  the 
Act,  until  revised  regulations  are 
promulgated  to  incorporate  the  1982 
Amendments.  Proposed  regulations 
implementing  this  prohibition  were 
published  on  July  8. 1983  (48  FR  31417). 
It  is  anticipated  that  few,  if  any,  permits 
will  be  requested  for  taking  the 
pondberry  from  Federal  lands.  Requests 
for  copies  of  the  regulations  on  plants 
and  inquiries  regarding  them  may  be 
addressed  to  the  Federal  Wildlife  Permit 
Office,  U,S.  Fish  and  Wildlife  Service, 
Washington,  D.C.  20240  (703/235-1903). 

Public  Comments  Solicited 

The  Service  intends  that  any  final  rule 
adopted  will  be  accurate  and  as 
effective  as  possible  in  the  conser\-ation 
of  endangered  or  threatened  species. 
Therefore,  any  comments  or  suggestions 
from  the  public,  other  concerned 
governmental  agencies,  the  scientific 
community,  industry,  or  any  other 
interested  party  corjcerning  any  aspect 
of  this  proposed  rule  are  hereby 
solicited.  Comments  particularly  are 
sought  concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  Lindera 
melissifolia; 

(2)  The  location  of  any  additional 
populations  ol  Lindera  melissifolia  and 
the  reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act: 

(3)  Additional  information  concerning 
the  range  and  distribution  of  this 
species:  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  Lindera  melissifolia. 

Final  promulgation  of  the  regulation 
on  Lindera  melissifolia  will  take  into 


consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  adoption  of  a  final  regulation 
that  differs  from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  filed  within 
45  days  of  the  date  of  the  proposal.  Such 
requests  must  be  made  in  writing  and 
addressed  to  the  Field  Supervisor, 
Asheville  Endangered  Species  Field 
Station  (see  "ADDRESSES"  section). 

National  En\'iroDmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Envirorunental 
Assessment  as  defined  by  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Endangered  Species  Act  of 
1973.  as  amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25.  1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildhfe. 
Fish.  Marine  mammals.  Plants 
(agriculture). 

Proposed  Regulation  Promulgation 
PART  17— {AMENDED] 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17.  Subchapter  B  of  Chapter 
I.  Title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  foHows: 

Authority:  Pub.  L.  93-205,  87  Stat.  884:  Pub. 
L.  94-359.  90  Stat.  911:  Pub.  L  95-632.  92  Stal. 
3751:  Pub.  L  96-159.  93  Stat.  1225:  Pub.  L  97- 
304.  96  Stat.  1411  (16  U.S.C.  1531  et  seg.]. 

2.  It  is  proposed  to  amend  §  17.12(h) 
by  adding  the  following,  in  alphabetical 
order  under  the  family  Lauraceae.  to  the 
List  of  Endangered  and  Threatened 
Plants: 


§  17.12 
plants. 

•  • 


Endangered  and  threatened 


Spcciss 


SoenWic  name 


Common  name 


Hotoric  range 


SUtut 


Otttcal 
tiabitat 


Special 
rules 


Lauraceae— Liuial  lamiiy  UnOtrm  mens*-     Pondberry.. 


U.S>  (AL.  AR.  f  U  GA.  LA.  MO.  MS.  NC. 
SQ. 
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Ddted:  July  30. 1985. 
Susan  Recce, 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 
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50  CFR  Part  17 

Endangered  and  Threatened  WUdlife 
and  Plants;  Proposed  Endangered 
Status  for  the  Giant  Kangaroo  Rat 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Service  proposes  to 
determine  endangered  status  for  the 
giant  kangaroo  rat,  a  manmal  of  south- 
central  California.  Mainly  because  of 
habitat  loss,  this  species  now  occupies 
only  about  5  percent  of  its  original 
range.  It  is  jeopardized  by  the 
usurpation  of  native  grasslands  for 
agricultural  and  other  purposes,  and  by 
the  indiscriminate  use  of  rodenticides. 
This  proposal,  if  made  final,  would 
implement  the  protection  of  the 
Endangered  Species  Act  of  1973,  as 
amended,  for  the  giant  kangaroo  rat.  The 
Service  seeks  relevant  data  and 
comments  from  the  public. 
DATES:  Comments  from  the  public  and 
ths  State  of  California  must  be  received 
by  October  15, 1985.  Public  hearing 
requests  must  be  received  by  September 
27, 1985. 

ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Regional  Director.  U.S.  Fish  and 
Wildlife  Service,  Lloyd  500  Building, 
Suite  1692.  500  NE.  Multnomah  Street, 
Portland,  Oregon  97232.  Conunents  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Wayne  S.  White,  Chief,  Division  of 
Endangered  Species,  at  the  above 
address  (503/231-6131  or  FTS  429-6131). 
SUPPLEMENTARY  INFORMATION: 

Background 

Kangaroo  rats  (genus  Dipodomys)  are 
mammals  specialized  for  rapid  travel  by 
hopping  on  their  elongated  hind  legs, 
and  for  transportation  of  food  in  their 
external  cheek  pouches.  They  are  found 
mainly  in  fairly  dry,  open  country  of 
western  North  America,  where  they 
construct  burrows  for  shelter  and  often 
for  storage  of  food.  The  giant  kangaroo 
rat  (species  Dipodomys  ingens),  found 
only  in  south-central  California,  was 
described  by  Merriam  (1904]  from 
specimens  collected  southeast  of 


Simmler,  San  Luis  Obispo  County.  With 
a  weight  of  4.6  to  6.4  ounces  (131  to  180 
grams),  it  is  the  heaviest  of  all  kangaroo 
rats.  Total  length  is  12uJ  to  13.7  inches 
(311  to  348  millimeters),  tail  length  is  6.2 
to  7.8  inches  (157  to  198  millimeters), 
and  hind  foot  length  is  l.ato  2.2  inches 
(46  to  55  millimeters).  The  general 
coloration  is  brown  above  and  white 
below.  Other  distinguishing  features 
include  the  presence  of  five  toes  on  each 
hind  foot  (some  other  kangaroo  rats 
have  only  four),  short  ears  and  tail  in 
relation  to  head  and  body  length,  and  a 
broad  width  across  the  maxillary 
processes  of  the  zygomatic  arches  of  the 
skull  (Hall,  1981). 

The  preferred  habitat  of  the  giant 
kangaroo  rat  is  native  annual  grassland 
with  sparse  vegetation,  good  drainage, 
fme  sandy-loam  soils,  and  a  slope  of 
less  than  10  percent  (Grinnell,  1932: 
Williams,  1980).  The  annual 
precipitation  is  5  inches  (127 
millimeters)  or  less.  As  an  adaptation  to 
the  sparse  rainfall  and  vegetation,  the 
species  makes  extensive  caches  of  plant 
seeds  just  below  the  surface  of  the  soil 
during  the  spring  (Shaw,  1934).  The 
seeds  and  their  sprouts  are  harvested 
during  the  summer  aijd  stored  in 
burrows  dug  by  the  animals.  The 
burrows  are  shallow,  being 
approximately  1  foot  (300  millimeters) 
deep,  but  are  still  at  a  depth  normally 
greater  than  that  reached  by  the  sparse 
rainfall  (Grinnell,  1932).  If  rains  did 
penetrate  into  the  burrows,  winter  food 
supplies  would  spoil. 

The  original  distribution  of  the  giant 
kangaroo  rat  is  known  to  have  exended 
from  southern  Merced  County,  through 
the  San  Joaquin  Valley,  to  southwesten 
Kern  County  and  northern  Santa 
Barbara  County  (Hall,  1981).  Recent 
status  surveys  (see  below)  indicate  that 
barely  6  percent  of  this  range  is  still 
occupied,  that  substantial  populations 
survive  only  in  a  few  areas  at  the 
southern  edge  of  die  original  range,  and 
that  even  the  status  of  those  populations 
is  precarious.  The  main  factor  in  the 
decline  was  conversion  of  native 
grassland  habitat  to  agricultural 
production.  This  problem  along  with  the 
loss  of  habitat  to  urbanization  and 
energy  development,  and  indiscriminate 
use  of  rodenticides,  is  now  jeopardizing 
the  survival  of  the  remaining 
populations.  In  the  Federal  Register  of 
December  30, 1982  (47  PR  58454-58480), 
the  giant  kangaroo  rat  was  included  in 
category  1  of  the  Service's  Review  of 
Vertebrate  Wildlife,  meaning  that  there 
was  substantial  information  on  hand  to 
support  the  biological  appropriateness 
of  a  proposal  for  addition  to  the  List  of 
Endangered  and  Threatened  Wildlife. 


The  giant  kangaroo  rat  is  only  one 
part  of  a  unique  San  Joaquin  Valley 
fauna  that  has  become  jeopardized  by 
destruction  of  grassland  habitat  Other 
species  that  have  been  eliminated  from 
this  area,  or  greatly  reduced  in  range, 
include  the  blunt-nosed  leopard  lizard 
(Gambelia  silus].  Nelson's  antelope 
squirrel  {AmmospermophHus  nelsoni). 
Fresono  kangaroo  rat  (Dipodomys 
nitratoides  exilis],  Tipton  kangaroo  rat 
[Dipodomys  nitratoides  nitmtoidss), 
San  Joaquin  kit  fox  ( Valpes  macrotis 
mutica],  pronghom  [Antilocapra 
americana],  and  tule  elk  [Cenrus 
elaphus  nannodes).  The  lizard,  fox,  and 
Fresno  kangaroo  rat  are  classified  as 
endangered  by  the  Service,  and  the 
antelope  squirrel  and  Tipton  kangaroo 
rat  were  included  in  category  2  of  the 
Service's  Review  of  Vertebrate  Wildlife, 
meaning  that  available  information 
indicates  that  a  proposal  for  listing  as 
endangered  or  threatened  is  possibly 
appropriate.  Some  of  the  main  colonies 
of  the  giant  kangaroo  rat  are  also  found 
within  the  foraging  range  of  the 
California  condor  [Gymnogyps 
califomianus).  one  of  the  world's  most 
critically  endangered  birds. 

Summary  of  Factors  Affecting  the 

Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.)  and 
regulations  promulgated  to  implement 
the  listing  provisions  of  the  Act  (codified 
at  50  CFR  Part  424)  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  species 
or  a  threatened  species  due  to  one  or 
more  of  the  five  factors  described  in 
section  4(a)(1)  of  the  Act.  These  factors 
and  their  application  to  the  giant 
kangaroo  rat  [Dipodomys  ingens]  are  as 
follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  arrange.  Recent  status 
surveys,  especially  by  Dr.  Daniel  F. 
Williams  of  California  State  College, 
Stanislaus  (1980  and  pers.  comm),  and 
Dr.  Thomas  P.  O'Farrell  of  EG  &  G 
Energy  Measurements  Group,  Santa 
Barbara  operations,  Goleta,  California 
(pers.  comm.)  indicate  that  habitat  loss 
has  been  the  main  factor  in  the  decline 
of  the  giant  kangaroo  rat  and  continues 
to  jeopardize  the  siu^ival  of  the  species. 
The  kiiown  original  range  of  this 
mammal  covered  an  area  of 
approximately  2,000  square  miles 
(527,600  hectares)  in  southern  Merced, 
eastern  San  Benito,  western  Fresno, 
southwestern  Kings,  eastern  S^n  Luis 
Obispo,  western  Kern,  and  northern 
Santa  Barbara  Counties.  The  best 
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habitats  in  this  area  supported 
population  densities  of  nearly  21 
kangaroo  rats  per  acre  (52  per  hectare). 

During  the  20th  century,  conversion  of 
native  grassland  habitat  to  crop 
production  resulted  in  a  precipitous  drop 
in  the  numbers  and  distribution  of  the 
giant  kangaroo  rat.  The  species  is 
evidently  unable  to  survive  where  the 
processes  of  cultivation  destroy  its 
burrows  and  food  caches.  As  late  as  the 
1950's,  population  densities  remained 
relatively  high  over  substantial  areas, 
but  agricultural  conversion  of  these 
areas  was  stimulated  by  major  water 
diversion  projects  in  the  1960's  and 
1970's.  Some  habitat  also  has  been  lost 
to  urbanization  and  to  the  development 
of  oil  and  natural  gas  fields. 

At  present,  the  gaint  kangaroo  rat  is 
known  to  occupy  not  more  than  about 
120  square  miles  (31,000  hectares)  or 
about  6  percent  of  the  historical  range. 
Moreover,  nearly  all  of  the  original 
optimum  habitat  has  been  converted  to 
crop  production,  and  much  of  the  area 
still  occupied  is  only  marginal  for  the 
species.  The  kangaroo  rat  apparently 
has  been  completely  exterminated  in 
Merced  County,  and  only  a  few  small, 
isolated  colonies  survive  in  San  Benito, 
Fresno,  and  Kings  Counties.  The  last 
relatively  large  blocks  of  suitable 
habitat  are  at  the  southern  edge  of  the 
historical  range  of  the  species,  in  the 
upper  Buena  Vista  Valley  of  western 
Kem  County,  the  Elkhom  and  Carrizo 
Plains  of  eastern  San  Luis  Obispo 
County,  and  the  Cuyama  Valley  of 
northern  Santa  Barbara  County.  The 
best  habitat  in  these  areas  supports  an 
average  population  density  of  about  9 
individuals  per  acre  (22  per  hectare) 
after  the  annual  reproductive  season.  In 
a  small  portion  of  the  Buena  Vista 
Valley,  density  is  known  to  approximate 
the  known  historical  maximum  level. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Not  now  known  to  be 
applicable. 

C.  Disease  or predation.  Not  now 
known  to  be  applicable. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  California 
State  Fish  and  Game  Commission  lists 
the  giant  kangaroo  rat  as  endangered 
and.  therefore,  regultions  are  in  effect 
that  prohibit  taking.  It  may  difficult  to 
enforce  such  regulations,  however,  with 
respect  to  private  rodent  control 
operations  or  to  the  general  application 
of  rodenticides.  In  any  case.  State 
regulations  do  not  protect  the  habitat  of 
the  giant  kangaroo  rat. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  Rodent 
control  programs  and  the  indiscriminate 
use  of  rodenticides  have  eliminated  or 


reduced  some  colonies  of  the  giant 
kangaroo  rat.  In  some  instances,  this 
species  was  the  target  of  the  control 
program,  but  in  other  cases  it  was 
inadvertently  destroyed.  The  use  of 
rodenticides  is  typically  initiated  by 
complaints  of  rodent  burrows  on 
rangeland  or,  occasionally,  in  dikes. 
Williams  (1980)  found  ranchers  to 
generally  dislike  the  kangaroo  rat,  the 
burrows  of  which  are  considered  a 
menace  to  livestock,  and  to  desire  its 
extermination.  He  stated  that  the 
application  of  rodenticides  poses  an 
imminent  threat  to  the  survival  of  some 
of  the  remnant  populations  of  the 
species.  Williams  (pers.  comm.)  also 
points  out  that  there  is  some  evidence 
tht  the  kangaroo  rat  actually  may 
benefit  the  livestock  industry,  by 
working  the  soil  and  thus  increasing 
forage  production. 

The  decision  to  propose  endangered 
status  for  the  giant  kangaroo  rat  was 
based  on  an  assessment  of  the  best 
available  scientific  information  and  of 
past,  present,  and  probable  future 
threats  to  the  species.  A  decision  to  take 
no  action  would  constitute  failure  to 
properly  classify  the  giant  kangaroo  rat 
pursuant  to  the  Endangered  Species  Act 
and  would  exclude  the  species  from 
protection  provided  by  the  Act.  A 
decision  to  propose  only  threatened 
status  would  not  adequately  reflect  the 
drastic  decline  and  multiplicity  of 
problems  of  the  species.  For  the  reasons 
given  below,  a  critical  habitat 
designated  is  not  included  in  this 
proposal. 

Critical  Habitat 

Section  4(a)(3)  of  L.e  Endangered 
Species  Act,  as  amended,  requires  that 
"critical  habitat"  be  designated  "to  the 
maximum  extent  prudent  and 
determinable,"  concurrent  with  the 
determination  that  a  species  is 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
for  the  giant  kangaroo  rat  is  not  prudent 
at  this  time.  As  noted  in  factors  "D"  and 
"E"  of  the  above  "Summary  of  Factors 
Affecting  the  Species,"  the  giant 
kangaroo  rat  is  jeopardized  by  taking, 
an  activity  difficult  to  enforce. 
Publication  of  precise  critical  habitat 
descriptions  and  maps  could  make  this 
species  and  its  habitat  even  more 
vulnerable,  and,  therefore,  place  its 
survival  in  further  jeopardy. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  pursuant  to  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 


Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  State,  and  private  agencies, 
groups,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  States  and 
requires  recovery  actions.  Such  actions 
are  initiated  by  the  Service  following 
listing.  The  protection  required  of 
Federal  agencies,  and  the  prohibitions 
against  taking  and  harm  are  discussed, 
in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened,  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402,  and  are  now  under  revision  (see 
proposal  in  the  Federal  Register  of  June 
29, 1983.  48  FR  29990).  Section  7(a)(4) 
requires  Federal  agencies  to  confer 
informally  with  the  Service  on  any 
action  that  is  likely  to  jeopardize  the 
continued  existence  of  a  proposed 
species  or  result  in  the  destruction  or 
adverse  modification  of  proposed 
crictical  habitat.  If  a  species  is 
subsequently  listed,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  consultation  with  the 
Service. 

The  only  known  Federal  activities 
that  may  affect  the  giant  kangaroo  rat 
are  rodent  control  operations,  the 
issuance  of  leases  for  grazing  and  other 
agricultural  purposes  on  Bureau  of  Land 
Management  (BLM)  holdings,  and  the 
issuance  of  leases  for  oil  or  natural  gas 
exploration  and  development  on  both 
BLM  and  Department  of  Energy  (DOE) 
lands.  Portions  of  the  range  of  the  giant 
kangaroo  rat  in  the  Buena  Vista  Valley 
are  within  the  Elk  Hills  Naval  Petroleum 
Re8er\'e  (NPR-1)  and  the  Buena  Vista 
Naval  Petroleum  Reserve  (NPR-2)  where 
possible  exploration  and  development 
may  occur.  Actions  that  may  affect  the 
giant  kangaroo  rat  in  these  areas  may 
also  affect  the  San  Joaquin  kit  fox  and 
blunt-nosed  leopard  lizard,  which  are 
currently  classified  as  endangered 
pursuant  to  the  Act.  No  major  conflicts 
are  known  or  expected  at  this  time;  the 
Service  will  work  with  BLM  and  DOE  to 
attempt  to  accommodate  both  the  listed 
species  and  the  oil  and  gas  expoloration 
and  development.  The  involved  Federal 
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agencies  are  already  consulting  with  the 
Service,  and  additional  impacts  due  to 
this  listing  are  expected  to  be  minimal. 

The  Act  and  implementing  regulations 
found  at  50  CFR  17.21  set  forth  a  series 
of  general  prohibitions  and  exceptions 
that  apply  to  all  endangered  wildlife. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to  take, 
import  or  export,  ship  in  interstate 
commerce  in  the  course  of  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
endangered  wildlife.  It  is  also  illegal  to 
possess,  sell,  deliver,  transport,  or  ship 
any  such  wildlife  that  has  been  taken 
unlawfully.  Certain  exceptions  apply  to 
agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  wildlife  under  certain 
circumstances.  Regulations  governing 
permits  are  codified  at  SO  CFR  17.22  and 
17.23.  Such  permits  are  available  for 
scientific  purposes,  to  enhance 
propagation  or  survival,  or  for  incidental 
take  in  connection  with  otherwise 
lawful  activities.  In  some  instances, 
permits  may  be  issued  during  a  specified 
period  of  time  to  relieve  undue  economic 
hardship  that  would  be  su^ered  if  such 
relief  were  not  available. 

Public  Comments  Solicited 

The  Service  intends  that  any  final  rule 
adopted  will  be  accurate  and  as 
effective  as  possible  in  the  conservation 
of  endangered  or  threatened  species. 
Therefore,  comments  and  suggestions 
concerning  any  aspect  of  this  proposed 
rule  are  hereby  solicited  from  the  public, 
concerned  governmental  agencies,  the 
scientific  community,  industry,  private 
interests,  and  other  parties.  Comments 
are  particularly  sought  concerning  the 
following: 
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(1)  Biological,  commercial,  or  other 
relevant  data  concerning  any  threat  (or 
lack  thereof)  to  the  subject  species; 

(2)  The  location  of  any  additional 
populations  of  the  subject  species,  and 
the  reasons  why  any  of  its  habitat 
should  or  should  not  be  determined  to 
be  critical  habitat  as  provided  by 
Section  4  of  the  Act; 

(3)  Additional  information  concerning 
the  distribution  of  this  species;  and 

(4)  Current  or  plaimed  activities  in  the 
involved  area,  and  their  possible  effect 
on  the  subject  species. 

Final  promulgation  of  the  regulation 
on  the  subject  species  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  adoption  of  a  final  regulation 
that  differs  from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  filed  within 
45  days  of  the  date  of  the  proposal, 
should  be  in  writing,  and  should  be 
directed  to  the  party  named  in  the  above 
"ADDRESSES"  secUon. 

National  Enviroiunental  Policy  Act 

The  U.S.  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  by  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Endangered  Species  Act  of 
1973;  as  amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  of 
October  25. 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals,  Plants 
(agriculture). 

Proposed  Regulation  PrtMnulgatiaa 
PART  17— {AMENDED! 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17,  Subchapter  B  of  Chapter. 
I,  Title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

AudKirity:  Pub.  L  93-205. 87  Stat  884:  Pbb. 
L  94-359.  90  Stat  911;  Pub.  L  95-632.  92  Stat 
3751;  Pub.  L  95-159,  93  Stat  1225;  Pub.  L  96- 
304,  96  Stat  1411  (16  U.S.C  1531  el  se*/.]. 

2.  It  is  proposed  to  amend  1 17.11(h) 
by  adding  the  following,  in  alf^betical 
order  under  "MAMMALS,"  to  the  List  ol 
Endangered  and  Threatened  Wildlife: 

$17.11    Endangered  and  threatened 
wUdiife. 


(h)*  *  * 


Convnon  fwwM 


Sctonttfic  ntfno 


andangarad  or 
thfoaloiwd 


SWus 


Omal 


Rat.  yarn  kangaroo .. 


Dipodomyt  ingent— 


USA.  (CA).. 


-.  E 


Dated:  )uly  19. 1985. 
Susan  Recoa, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

[FR  Doa  85-19181  Filed  8-12-85;  8:45  am] 
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50  CFR  Part  20 

Migratory  Bird  Hunting;  Proposed 
Frameworks  for  Late  Season 
Migratory  Bird  Hunting  Regulations 

agency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Supplemental  proposed  rule. 


SUMMARY:  This  document  supplements 
proposed  rulemakings  published  in  the 
Federal  Register  on  March  14  and  June  4. 
1985.  (50  FR  10276  and  50  FR  23459)  and 
sets  forth  proposed  frameworks,  (i.e.,  the 
outer  limits  for  dates  and  times  when 
shooting  may  occur,  hunting  areas,  and 
the  number  of  birds  which  may  be  taken 
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and  possessed)  for  late  season 
migratory  bird  hunting  regulations  for 
the  1985-86  season.  These  seasons 
generally  commence  on  or  about 
October  1, 1985,  and  include  most  of 
those  for  waterfowl. 

The  Service  annually  prescribes 
migratory  bird  hunting  regulations 
frameworks  to  the  States.  The  effect  of 
this  proposed  rule  is  to  facilitate  the 
selection  of  hunting  seasons  by  the 
States  ayd  to  further  the  establishment 
of  the  late  season  migratory  bird  hunting 
regulations  for  the  1985-86  season.  The 
proposals  for  duck  regulations  are  more 
restrictive  than  those  of  recent  years. 

DATE  The  comment  period  for  these 
proposed  late-season  frameworks  will 
end  on  August  22. 1985. 

AOORCSS:  Address  comments  to: 
Director  (FWS/MBMO).  U.S.  Fish  and 
Wildlife  Service,  Department  of  the 
Interior,  Matomic  Building.  Room  536. 
Washington.  D.C.  20240.  Comments 
received  on  these  proposed  late-season 
frameworks  will  be  available  for  public 
inspection  during  normal  business  hours 
in  Room  536.  Matomic  Building.  1717  H 
Street,  NW.,  Washington.  D.C.  The 
Service's  biological  opinion  resulting 
horn  its  consultation  under  section  7  of 
the  Endangered  Species  Act  is  available 
for  public  inspection  in  or  available 
from  the  Office  of  Endangered  Species 
and  the  Office  of  Migratory  Bird 
Management,  U.S.  Fish  and  Wildlife 
Service,  Department  of  the  Interior, 
Washington.  DC.  20240. 

FOR  FURTHER  INFORMATION  CONTACT 

RoUin  D.  Span-owe,  Chief,  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior.  Washington,  D.C.  20240  (202- 
254-3207). 

SUPPLEMENTARY  INFORMATION:  The 

Migratory  Bird  Treaty  Act  of  July  3, 1918 
(40  Stat.  755: 16  U.S.C.  703  et  seq).  as 
amended,  authorizes  and  directs  the 
Secretary  of  the  Interior,  having  due 
regard  for  the  zones  of  temperatiu-e  and 
for  the  distribution,  abundance, 
economic  value,  breeding  habits,  and 
times  and  lines  of  flight  of  migratory 
game  birds  to  determine  when,  to  what 
extent  and  by  what  means  such  birds  or 
any  part,  nest  or  egg  thereof  may  be 
taken,  hunted,  captured,  killed, 
possessed,  sold,  purchased,  shipped, 
carried,  exported  or  transported. 

On  March  14, 1985,  the  U.S.  Fish  and 
Wildlife  Service  (hereinafter  the 
Service)  published  for  public  comment 
in  the  Federal  Register  (50  FR  10276)  a 
proposal  to  amend  50  CFR  Part  20,  with 
comment  periods  ending  June  20,  July  15* 
and  August  19  (extended  to  August  22) 
1985,  respectively,  for  the  1985-86 
hunting  season  frameworks  proposed 


for  Alaska,  Hawaii.  Puerto  Rico  and  the 
Virgin  Islands:  other  early  seasons:  and 
the  late  seasons.  That  document  dealt 
with  the  establishment  of  hunting 
seasons,  hours,  areas  and  limits  for 
migratory  game  birds  under  S9  20.101 
through  20.107  and  20.109  of  Subpart  K. 
On  June  4,  1985,  the  Service  published  in 
the  Federal  Register  (50  FR  23459)  a 
second  document  consisting  of  a 
supplemental  proposed  rulemaking 
dealing  with  both  the  early  and  late 
season  frameworks.  On  July  5, 1985.  the 
Service  published  for  public  comment  in 
the  Federal  Register  (50  FR  27638)  a 
third  document  consisting  of  a  proposed 
rulemaking  dealing  specifically  with 
frameworks  for  early  season  migratory 
bird  hunting  regulations.  On  July  26. 
1985,  the  Service  published  in  the 
Federal  Register  (50  FR  30424)  a  fourth 
document  containing  final  frameworks 
for  Alaska.  Puerto  Rico  and  the  Virgin 
Islands.  In  August  the  Service  will 
published  a  fifth  document  containing 
final  framework  for  other  early 
migratory  bird  hunting  seasons  from 
which  State  wildlife  conservation 
agency  officials  selected  early  season 
hunting  dates,  hours,  areas  and  limits 
for  the  1985-86  season.  This  document  is 
the  sixth  in  the  series  and  deals 
specifically  with  proposed  frameworks 
for  the  1985  late  season  migratory  bird 
hunting  regulafions.  Before  September  1. 
1985.  the  Service  will  publish  in  the 
Federal  Register  a  seventh  document 
consisting  of  a  final  rule  amending 
subpart  K  of  50  CFR  Part  20  to  set 
huntiiig  seasons,  hours,  areas  and  limits 
for  mourning  doves,  white-winged  and 
white-tipped  doves,  band-tailed  pigeons, 
rails,  woodcock,  snipe,  and  common 
moorhens  and  purple  gallinules.  teal 
seasons  in  September,  sea  ducks  in 
-  certain  defined  areas  of  the  Atlantic 
Flyway;  ducks  in  September  in  four 
States;  sandhill  cranes  in  the  Central 
and  Pacific  Flyways;  sandhill  cranes 
and  Canada  geese  in  southwestern 
Wyoming:  migratory  game  birds  in 
Alaska,  Hawaii.  Puerto  Rico,  and  the 
Virgin  Islands:  and  special  extended 
falconry  seasons. 

On  August  20, 1984,  the  Service 
discussed  in  the  Federal  Register  (49  FR 
33092)  concerns  about  duck  populations 
and  duck  habitat  conditions  in  the 
prairie  breeding  grounds  of  Canada.  At 
that  time  the  Service  expressed  its 
intent  to  initiate  an  intensive  review  of 
potential  management  measures  for  1985 
aimed  at  improving  the  status  of  ducks. 
On  February  15. 1985.  the  Service 
armounced  in  the  Federal  Register  (50 
FR  6366)  that  because  of  the  recent 
prolonged  drought  on  the  duck  breeding 
grounds  of  Prairie  Canada  and  the 
concern  by  the  Service  and  other 
wildlife  agencies  and  organizations 


about  the  declining  status  of  mallards 
and  northern  pintails,  parficularly 
breeding  populations  of  mid-continent 
origin,  various  harvest  strategies  would 
be  reviewed  prior  to  establishing  duck 
hunting  regulations  for  1985-86.  The 
Service  recognized  that  harvest 
regulations  may  not  offset  the  effect  of 
continued  drought  and  unfavorable 
habitat  conditions.  However,  it  was  felt 
more  conservative  approach  to  harvest 
regulations  would  slow  the  decline  of 
breeding  populations  and  hasten  their 
recovery  when  habitat  conditions 
improve.  In  the  June  4, 1985  Federal 
Register  (50  FR  23461)  the  Service 
reiterated  its  concern  for  the  duck 
resource,  acknowledged  comments 
received,  and  proposed  to  consider,  as 
interim  guidelines,  action  strategies  if 
populations  of  mallards  and  pintails  fall 
below  identified  minimum  levels.  Below 
minimum  population  levels  the  Service 
indicated  it  would  solicit  cooperation  of 
interested  groups  to  reduce  harvest  by 
at  least  25%  from  that  which  would  have 
been  expected  had  regulations  remained 
unchanged.  The  Service  noted  a 
decision  whether  to  employ  such 
strategies  would  be  made  through  the 
normal  regulations  process,  including 
cooperative  evaluation  of  annual  survey 
and  harvest  data.  The  Service  further 
noted  it  may  be  necessary  to  reduce  the 
harvest  of  species  other  than  mallards 
and  pintails. 

At  the  Denver  Status  meeting  the 
Service  presented  data  which  showed 
that  the  waterfowl  situation  is  indeed 
serious  this  year.  Breeding  duck 
populations  and  the  fall  flight  forecasts 
are  well  below  desired  levels,  and  are  at 
record  low  numbers.  As  an  initial  guide 
for  consideration  by  Flyway  Councils 
the  Service  suggested  that  duck  harvest 
be  no  more  than  75%  of  the  average 
harvest  in  recent  years.  The  intent  is 
better  expressed  in  the  Federal  Register 
of  June  4, 1985,  where  it  was  proposed 
for  consideration  to  reduce  harvests  of 
mallards  and  pintails  in  1985  by  25% 
from  those  expected  if  regulations 
remained  unchanged.  There  is  precedent 
for  the  proposed  25%  reduction  in  the 
efforts  initiated  in  1983  to  reduce  black 
duck  harvest  in  the  Atlantic  Flyway.  It 
was  stated  in  the  case  of  the  black  duck 
that  such  a  level  of  change  would  have  a 
meaningful  effect  on  harvest  rates  and 
would  be  measurable.  While  this  is  a 
somewhat  subjective  judgment  the 
proposed  "not  less  than  25%"  reduction 
in  expected  harvest  for  1985-86  was 
deemed  a  reasonable  starting  point. 
Flyway  Councils  and  other  group."  were 
urged  to  suggest  stronger  measures  if 
they  seemed  appropriate.  The  Service 
further  stated  that  from  experience  it 
does  not  believe  any  single  regulatory 
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factor  could  be  manipulated  in  an 
acceptable  fashion  to  provide  the 
reductions  sought,  and  urged  that 
restrictions  in  bag  limits,  season  length 
and  frameworks  be  considered  togeOier 
to  achieve  meaningful  harvest 
reductions.  This  view  was  reinforced  at 
subsequent  Technical  Section-Council 
meetings  and  at  the  Service  Regulations 
meetings  and  Public  Hearing  where  the 
Service  desire  to  reduce  expected 
harvest  was  noted. 

These  proposed  regulations  contain 
no  information  collections  subject  to 
Office  of  Management  and  Budget 
review  under  the  Paperwork  Reduction 
Act  of  1980. 

Review  of  Comments  Received  at  Public 
Hearing 

Twelve  statements  were  offered  at  the 
August  1, 1985,  public  hearing.  Portions 
of  some  of  these  statements  were 
related  to  matters  outside  the  purpose  of 
the  hearing.  Each  statement  is 
summarized  below  and  relevant 
portions  are  addressed  in  the  responses. 

Mr.  Vernon  Bevill,  repesenting  the 
Atlantic  Waterfowl  Council  noted  that 
not  all  duck  populations  are  in  trouble. 
He  identified  mallards  breeding  in 
eastern  Canada  and  the  northeast 
United  States  as  a  population  that  is 
unaffected  by  prairie  drought  and  is 
increasing.  He  mentioned  that  of  the  top 
5  species  in  the  Flyway's  harvest  only 
mallard  and  black  duck  have  reduced 
populations.  He  stated  the  Council's 
interest  in  focusing  efforts  on  restoration 
of  black  duck  numbers.  Further,  he 
stated  regulations  should  be  targeted  to 
protect  prairie-based  breeding 
populations,  not  all  duck  populations. 
He  noted  that  the  Canadian  Wildlife 
Service  continued  with  the  same  hunting 
regulations  in  eastern  Canada  as  were 
established  in  1984.  He  expressed  the 
need  to  preserve  existing  framework 
dates  and  season  length.  Mr.  Bevill 
restated  the  Council  proposal  for  a  New 
England  zone  with  a  50-day  season  and 
4-bird  bag.  The  reminder  of  the  flyway 
to  be  offered  an  option  of  45  days,  3-bird 
daily  bag  with  100  point  hen  mallard 
and  hen  pintail  or  40  days,  4-bird  daily 
bag  with  70-point  hen  mallard  and  hen 
pintail.  The  conventional  daily  bag  to 
contain  only  1  hen  mallard  or  1  hen 
pintail.  In  closing.  Mr.  Bevill  voiced  the 
Council's  support  for  a  Lake  Champlain 
Zone  in  Vermont. 

Response:  The  Service  has  previously 
stated  its  concern  about  the  record  low 
numbers  of  breeding  ducks  encountered 
in  1985  and  the  record  low  fall  flights 
forecast  this  year.  Further,  it  was 
deemed  necessary  that  soijie  restrictive 
regulatory  actions  be  taken  in  1985.  The 
Service  recognizes  the  Atlantic 


Waterfowl  Council's  position  regarding 
duck  populations  in  the  northeast 
portion  of  the  Flyway.  However,  there  is 
presently  no  accepted  Northeast 
management  unit  or  zone  in  the  Atlantic 
Flyway.  Such  a  unit  may  have  merit  but 
extensive  documentation  and  perhaps 
experimentation  is  needed  before  a 
judgment  can  be  made.  In  the  absence  of 
such  an  accepted  unit.  Service 
regulatory  action  was  directed  at  the 
national  and  flyway  level  in  regard  to 
total  ducks,  pintails  and  mallards.  On 
this  basis  restrictive  regulations  were 
established  to  reduce  harvest  on  ducks 
in  general  and  on  important  segments  of 
prairie-nesting  ducks  entering  the 
Flyway. 

In  regard  to  Council  and  Service 
interest  in  the  black  duck,  the  Service 
recognizes  the  shortened  framework  and 
reduced  bag  limits  proposed  for  1985-86 
may  result  in  abandonment  of  some 
State  black  duck  harvest-control 
strategies  used  in  1983  and  1984.  The 
proposed  bag-limit  change  will  limit 
black  duck  take  to  not  more  than  1  per 
day  everywhere.  The  effect  of  these 
changes  is  to  reduce  bag  limits  in  some 
States  which  previously  allowed  2  birds 
daily.  A  more  complete  assessment  will 
be  made  when  State  selection  letters  are 
received.  The  Service  believes  the 
proposed  regulations  are  at  least  as 
restrictive  for  black  ducks  as  those  of 
the  last  2  years. 

Notice  of  a  request  from  Vermont  for 
a  3-year  zoning  experiment  to 
commence  in  1985  was  published  in  the 
June  4, 1985,  Federal  Register  (at  50  FR 
23464).  The  Service  then  indicated  it  did 
not  support  the  request  because  of  a 
desire  to  assess  the  cumulative  effect  of 
zoning  and  other  special  management 
efforts  and  the  need  for  additional 
infomtion.  Subsequently,  on  July  10, 
1985,  Vermont  reiterated  their  request  to 
zone  and  provided  additional  supporting 
information  to  the  Service  and  Council. 
The  Council  reaffirmed  their  support  of 
the  Vermont  request.  In  light  of  the  new 
information  provided,  the  Service 
proposes  to  accept  the  Council's 
recommendation  regarding 
establishment  of  two  experimental  duck 
zones  in  Vermont. 

Mr.  Richard  Bishop,  representing  the 
Mississippi  Flyway  Council,  expressed 
the  Council's  concern  with  the  status  of 
ducks  and  the  very  reduced  fall  flights 
forecast  for  ducks  in  1985.  He  stated 
Council  support  for  the  duck  regulations 
proposed  for  1985-86  and  urged  that  the 
Service  retain  regulations  that  treat 
flyways  in  a  fair  and  uniform  manner. 

Response:  The  Service  notes  the 
Mississippi  Flyway  Council's  concern 
for  the  current  status  of  ducks  and 


acknowledges  their  support  of  the 
proposed  duck  regulations. 

Mr.  Steve  Lewis,  representing  the 
Central  Flyway  Council,  expressed 
agreement  with  all  proposed  198&-86 
regulations  for  the  Central-Flyway.  as 
presented,  except  those  for  outside 
dates  and  number  of  days  for  duck 
hunting.  He  recommended  that  there  be 
no  change  from  the  outside  dates  of 
September  28, 1985,  throu^  January  19. 
1986,  as  previously  announced,  and  that 
season  lengths  be  55  days  in  the  Low 
Plains  and  78  days  in  the  High  Plains. 
Mr.  Lewis  indicated  there  would  be  a 
reduced  harvest  of  ducks  in  the  Central 
Flyway  without  further  regulatory  action 
as  a  result  of  the  expected  reduced  fall 
flight  of  ducks. 

Response:  The  Service  notes 
previously  stated  concerns  about  the 
record  low  numbers  of  breeding  ducks 
in  1985  and  the  record  low  fall  flights 
forecast  this  year.  These  concerns  were 
described  in  the  June  4. 1985.  Federal 
Register  (at  50  FR  23463]  and  action 
points  identified  at  which  the  Service 
would  sohcit  cooperation  to  reduce 
harvests  of  mallards,  pintails,  and  if 
necessary,  other  ducks  in  1985.  The 
same  concerns  were  further  detailed  at 
the  Denver  Status  Meeting  and 
subsequent  Flyway  Technical  Section 
and/or  Council  meetings.  The  regulatory 
actions  were  to  be  developed  at  the 
national  and  flyway  level.  The  Service 
believes  more  restrictive  regulatory 
actions  than  those  proposed  by  the 
Central  Flyway  are  required  and 
therefore  has  proposed  restrictions  on 
frameworks,  season  length  and  bag 
limits  for  ducks  during  the  coming 
season. 

Mr.  Ralph  R.  Denney,  representing  the 
Pacific  Flyway  Council  accepted  with 
reluctance  but  did  not  endorse  many  of 
the  Service's  proposals  for  duck  hunting 
in  the  Pacific  Flyway.  He  argued  that  the 
proposed  bag  limits  were  particularly 
inappropriate  for  that  portion  of  the 
Columbia  Basin  where  mallard  numbers 
have  been  increasing.  Although  the 
Council  had  proposed  other  duck  limits 
for  this  area,  a  reduced  daily  limit  of  5 
ducks,  with  no  more  than  1  hen  mallard 
and  1  hen  pintail,  would  be  more 
acceptable  than  those  being  proposed. 
He  estimated  that  this  alternative  bag 
limit,  combined  with  reductions  in 
seasons,  would  more  than  achieve  a  25% 
reduction  in  harvests  from  that  which 
would  otherwise  be  expected  with 
prevailing  regulations.  He  disagreed 
with  the  Service's  use  of  national 
population  and  harvest  objectives  and 
uniform  nationwide  reductions  in 
framework  dates,  season  lengths,  and 
bag  limits.  He  believed  that  this 
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approach  was  contrary  to  flyway 
management  and  could  not  reflect 
flyway  and  regional  needs  and  desires 
in  addressing  the  problem  of  declining 
numbers  of  ducks.  He  objected  to  use  of 
inflexible  framework  dates  for  seasons 
and  preferred  the  floating  dates  that  had 
been  previously  used.  He  advised  that 
the  Council  had  asked  its  Study 
Committee  to  develop  duck  population 
thresholds  that  would  trigger  either 
more  restnctive  or  more  liberal 
regulations  and  thereby,  foster  harvest 
management  through  stabilized 
regulations.  He  contended  that  the 
Service's  proposed  regulations  would 
only  encourage  the  Council  to  seek 
changes  next  year.  Because  an  unknown 
but  probably  significant  portion  of  the 
Pacific  Flyways  diicks  come  from  areas 
that  are  unsurveyed.  he  requested  that 
the  Service,  together  with  the  Canadian 
Wildlife  Service  and  provincial 
governments,  begin  to  acquire 
information  on  duck  numbers  and 
production  in  these  areas,  especially 
British  Columbia  and  Yukon  Territory, 
and  use  them  in  developing  forecasts  for 
fall  flights  into  the  Pacific  Flyway.  The 
Council  endorsed  the  Service's  proposed 
frameworks  for  hunting  geese,  swans, 
common  snipe,  common  moorhens. 
coots,  and  sandhill  cranes. 

Mr.  William  H.  Geer.  also 
representing  the  Pacific  Flyway  Council 
expressed  many  of  the  same  viewpoints 
as  those  presented  by  Mr.  Denney.  Mr. 
Geer,  while  not  faulting  the  need  for 
restoring  duck  numbers,  was  very 
critical  of  the  Service's  ability  to  express 
the  goals  and  objectives  that  prompted 
the  proposed  25%  reduction  in  harvest. 
He  said  that  the  uniform,  nationwide 
reductions  in  harvest  being  proposed 
was  a  simplistic  approach,  and  did  not 
reflect  regional  di^erences  and  take  into 
consideratian  those  recommendations 
developed  by  technical  people  at  the 
flyway  level  He  advised  that  ail 
declines  in  duck  numbers  were  not 
caused  by  the  same  factors  and  that  the 
proposed  restrictions  were  a  "broad 
brush"  approach  to  solving  different 
problems. 

Response:  The  Service  concurs  with 
the  Pacifk  Flyway  Council's 
reooramefxied  alternative  duck  limits  for 
a  portion  of  the  Columbia  Basin,  much 
smaller  in  size  than  the  previoiisly 
existing  zone,  and  these  limits  are 
proposed  in  this  document  As 
previously  discussed,  the  Service 
believes  nationwide  and  somewhat 
uniform  changes  in  regulations  are 
required  to  effect  significant  reductions 
in  harvest  over  that  which  would 
otherwise  result.  The  Service 
acknowledges  that  there  was  possible 


confusion  about  the  extent  of  reductions 
in  harvest  being  sought;  however,  we 
have  repeatedly  indicated  that  the 
reductions  being  recommended  were 
minimum  values  that  could  only  be 
obtained  through  combinations  of 
changes  in  season  length,  framework 
dates,  aad  bag  limits.  The  Service,  in 
consultation  with  the  Council  and  the 
Canadian  Wildlife  Scr\'ice.  will  explore 
the  merits  of  acquiring  information  on 
ducks  ia  western  areas  that  are  outside 
those  in  which  surveys  of  breeding  duck 
populations  are  presently  conducted. 

Mr.  Gary  T.  Myers,  representing  The 
Wildlife  Society,  expressed  concern 
over  the  status  of  ducks  and  the 
possibility  that  threshold  levels  have 
been  reached,  the  losses  of  habitat  and 
lack  of  legislation  to  protect  wetlands. 
and  the  continued  use  of  toxic  lead  shot 
on  some  public  lands.  He  supported 
Service  proposals  to  reduce  harvests  of 
ducks,  cooperative  efforts  to  conserve 
Alaskan-breeding  geese,  existing 
guidelines  for  managing  the  Mississippi 
Valley  Fopulation  of  Canada  geese,  and 
management  of  tundra  swans.  He 
encouraged  the  elimination  of  toxic  lead 
shot  by  1989  and  c«nplimented  the 
Senice  for  demonstrating  strong 
leadership. 

Response:  The  Service  shares  the 
concern  over  the  status  of  duck 
populations  and  loss  of  habitat.  The 
Wildlife  Society's  support  of  proposed 
regulations  is  noted  "The  Service 
appreciates  the  Society's  support  of 
efforts  to  oonsen'e  populations  of  geese 
that  are  below  objective  levels  and  of 
swan  management  efforts.  Mr.  Myers' 
other  comments  related  to  nontoxic  shot 
pertain  to  subjects  outside  the  purpose 
of  the  regulatory  hearing  and  will  be 
considered  elsewhere. 

Mr.  Charles  Potter,  a  freelance  writer 
specializing  in  wildlife,  stated  that  duck 
harvest  is  alwaj's  18%  of  the  fall  flight, 
that  ool^'  42«  of  the  fall  flight  returns  in 
the  subsequent  year  to  breed  and  that 
hunters  account  for  only  one-third  of 
this  annual  mortality.  He  expressed  the 
view  that  restrictive  regulations  at  the 
25%  level  will  do  little  good  and 
suggested  more  restrictive  regulations 
would  be  needed  to  effect  improvement 
in  populations.  Finally.  Mr.  Potter  stated 
regulations  were  the  wrong  approach  to 
the  duck  problem  and  identified  habitat 
as  the  key  to  improrement  in  duck 
populations. 

Response:  The  Service  notes  Mr. 
Potter's  interpretations  of  harvest  in 
relation  to  fall  flight  size  but  suggests 
that  other  parameters,  such  as  harvest 
rates,  siir\i\'al  and  mortality  of  major 
species,  are  important  in  understanding 
duck  population  dynamics.  His  view 


that  a  harvest  reduction  of  25%  will  be 
inadequate  will  be  assessed  following 
the  breeding  ground  survey  in  1986  and 
appropriate  future  regulatory  responses 
will  be  developed.  The  Service  agrees 
with  Mr.  Potter  that  a  healthy  and 
adequate  habitat  base  is  essential  to  the 
long-term  welfare  of  the  waterfowl 
resource. 

Dr.  Larry  Jahn.  representing  The 
Wildlife  Management  Institute, 
recommended  restrictions  in  duck 
hunting  regulations  for  the  1985-86 
season,  citing  the  record  low  population 
estimates  for  mallards,  pintails,  and  all 
ducks  combined,  reduced  reproductive 
rates,  increasing  trends  in  mallard 
harvest  rates,  and  surpluses  of  breeding 
habitats  at  current  population  levels.  He 
urged  the  Service  and  the  Department  of 
the  Interior  to  enact  no  less  than  the 
proposed  25%  reduction  in  duck  harvest, 
as  already  enacted  in  Canada.  He 
further  stated  that  special  provisions, 
such  as  adjusting  season  frameworks 
(opening  and  closing  dates),  daily  bag 
and  possession  limits,  special  sex  (e.g., 
hen)  restrictions,  aixi  season  length, 
should  be  enacted  for  individual  species 
and  populations  as  needed  to  meet  the 
overall  harvest  reduction  objective,  and 
emphasized  added  protection  for  female 
mallards  and  pintails.  He  stated  that  the 
1985-86  duck  harvest  regulations  should 
be  viewed  as  a  new  framework  of 
stabilized /prescriptive  regulations,  with 
special  features  to  assist  recovery  of 
individual  species  and  populations,  that 
will  continue  until  duck  populations 
reach  fail-safe  levels. 

He  emphasized  that  in  addition  to 
curtailing  duck  harvest  rates,  an  equally 
important  part  of  an  overall  program  for 
recovery  of  low  duck  populations  is 
improvement  of  habitat  conditions  to 
increase  duck  reproductive  success.  He 
cited  examples  of  new  initiatives  in 
Canada  and  the  United  States  that  hold 
much  promise  for  improving  habitat 

In  addition  to  regulatory  restrictions 
for  ducks,  he  indicated  that  similar 
actions  are  needed  for  several  goose 
populations,  including  dusky  and 
cackling  Canada  geese.  Pacific  white- 
fronted  geese,  emperor  geese.  Pacific 
brant,  and  the  Mississippi  Valley 
Canada  goose  population. 

fie  commended  the  Service  and  the 
Canadian  Wildlife  Service  for  the  open 
manner  and  early  efforts  to  involve  state 
and  provincial  resource  management 
agencies  and  the  public  in  reviewing 
waterfowl  harvest  strategies,  the  draft 
North  American  Waterfowl 
Management  Plan,  and  other  proposals 
for  improving  management  of  migratory 
birds. 
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Response.  The  Service  agrees  that  in 
view  of  the  much  reduced  status  of  duck 
populations  this  year,  actions  are 
needed  to  reduce  duck  harvests  in  the 
1985-86  hunting  season.  The  Service 
also  agrees  that  harvest  reductions  and 
better  harvest  control  are  needed  for  the 
referenced  goose  populations.  The 
regulatory  measures  proposed  in  this 
document  are  designed  to  achieve  those 
objectives. 

The  preservation  and  improvement  of 
habitat  are  vital  components  of  an 
overall  program  to  maintain  and 
enhance  North  American  waterfowl 
populations.  The  new  initiatives 
mentioned  by  Dr.  Jahn  will  do  much  to 
help  achieve  those  objectives. 

Mr.  Lee  Roy  Rendleman,  representing 
the  Southern  Illinois  Quotazone 
Waterfowl  Association,  commended  the 
Service  for  the  proposed  goose  season 
length  in  the  Southern  Illinois  Quota 
Zone  and  thp  increased  emphasis  on 
better  regulating  Canada  goose  harvest 
in  areas  of  States  outside  of  quota/ 
control  zones.  Mr.  Rendleman  also 
commented  on  toxic  shot  zones. 

Response:  The  Service  notes  the 
Southern  Illinois  Quotazone  Waterfowl 
Association's  support  of  the  proposed 
regulations  for  Canada  geese  in  the 
Mississippi  Flyway.  Nontoxic  shot  is  not 
the  subject  of  this  rulemaking  and  will 
be  treated  eslewhere. 

Mr.  John  M.  Anderson,  representing 
the  National  Audubon  Society, 
commented  that  the  proposed  25% 
reduction  in  harvests,  as  compared  to 
1984,  seems  justified  in  view  of  the 
current  status  of  mallards,  pintails,  and 
black  ducks.  He  indicated  that 
restrictions,  similar  to  those  announced 
in  Canada,  were  timely  and  expressed 
support  for  the  recommendations  from 
the  Mississippi  Flyway  Council.  He 
stated  that  the  Audubon  Society 
endorsed  goose  and  swan  regulations  as 
proposed  by  the  Service. 

Response:  The  Service  acknowledges 
the  National  Audubon  Society's  support 
of  its  proposed  management  programs. 

Mr.  Lewis  Bays,  representing  the 
Mississippi  Department  of  Wildlife 
Conservation,  commented  on  the 
experimental  extension  of  the 
framework  closing  date  for  duck  hunting 
in  Mississippi  from  January  20  to 
January  31  that  was  in  effect  during 
1579-84.  He  requested  that  the  extension 
be  allowed  to  continue  through  the 
1985-86  hunting  season  while  the  final 
report  is  being  completed  rather  than 
return  to  the  Mississippi  Flyway 
framework  closing  date,  as  the  Service 
has  previously  proposed  (50  FR  23463 
Federal  Register  dated  June  4, 19851.  He 
stated  that  the  preliminary  results  of  the 
study  indicate  that  the  later  himting 


season  has  had  no  impact  on  mallard 
harvests  in  Mississippi.  He  contended 
that  the  proposed  return  to  the  flyway 
framework  closing  date  is 
discriminatory  to  Mississippi  duck 
hunters  because  other  kinds  of  hunting 
season  experiments  elsewhere  have 
been  permitted  to  continue  through  the 
interim  year  between  completion  of  the 
experiment  and  preparation  of  a  final 
report.  He  further  suggested  that  an 
additional  year  of  data  on  the 
experiment  would  be  important  for  the 
overall  evaluation.  He  stated  that  the 
Service  proposal  obviates  the  need  for 
the  final  report  and  indicates  that  the 
Service  has  prejudged  the  results  of  the 
experiment. 

Response:  The  Service  proposal  in  no 
way  lessens  the  need  for  a  final  report 
on  the  Mississippi  experiment.  The 
Service  has  not  prejudged  the  study 
results,  and  the  final  report  from 
Mississippi  will  play  a  key  part  in  a 
decision  about  future  framework 
changes  not  only  in  Mississippi  but 
elsewhere  as  well.  The  6-year  period  for 
which  data  are  available  will  form  the 
basis  for  evaluation.  However,  as  was 
mentioned  previously,  the  recent 
prolonged  drought  on  the  duck  breeding 
grounds  of  prairie  Canada  and  the 
declining  status  of  mallards  and  other 
ducks  which  has  resulted  in  record  low 
breeding  population  and  fall  flight 
indices  this  year  have  greaUy  increased 
the  concern  of  the  Service  and  other 
wildlife  agencies  and  organizations. 
Further,  there  is  growing  concern  about 
the  potential  impacts  of  late  hunting 
seasons  on  duck  populations  for  reasons 
other  than  increased  harvests.  In  view 
of  these  concerns  about  the  current 
status  of  mallards  and  other  ducks,  the 
Service  believes  that  the  1985-86 
framework  closing  date  in  Mississippi 
should  return  to  the  closing  date 
established  for  the  Mississippi  Flyway, 
particularly  in  view  of  the  need  for 
general  framework  restrictions  in  all 
flyways  this  year  to  help  reduce  duck 
harvest. 

Mr.  James  N.  Shepard,  representing 
Ducks  Unlimited,  presented  highlights  of 
that  group's  fall  flight  forecasts.  While 
their  forecasts  differed  from  some 
flyways  for  those  prepared  jointly  by  the 
Service  and  the  Canadian  Wildlife 
Service  ("1985  Status  of  Waterfowl  and 
Fall  Flight  Forecast.  July  25. 1985).  he 
said  that  the  comparable  areas  there 
was  little  dissimilarity  between  the  two 
sets  of  forecasts.  He  supported  the  use 
of  ducks  as  a  renewable  resource  at 
their  full  capacity,  stating  that  they 
cannot  be  stockpiled.  He  noted  that  the 
current  status  of  ducks  is  not 
inconsistent  with  habitat  losses  and  that 
improvements  in  habitats  would  be 


followed  by  correspondig  increases  in 
duck  numbers.  Mr.  Shepard  asked  for 
explanations  as  to  substantial  duck 
losses  he  perceives  when  comparing  the 
fall  flight  index  for  1984  to  the  breeding 
population  index  of  1985.  He  asked  the 
Service  to  expedite  an  effort  to  identify 
those  threshold  levels  at  which  hunting 
becomes  additive  to  other  forma  of 
mortality  confronting  ducks.  He  offered 
to  put  together  a  team  to  work  with  the 
Service  to  improve  methods  for 
assessing  the  status  of  duck  populations. 
LasUy.  he  suggested  that  the  Service  and 
others  had  decided  that  the  gun  and  the 
hunter  have  caused  the  decline  in  duck 
numbers. 

Response:  The  duck  breeding 
population  and  production  surveys 
conducted  jointly  by  the  Service  and  the 
Canadian  Wildhfe  Service  undergo 
periodic  statistical  review  by  various 
scientists  within  and  outside  the  two 
Services.  The  Service  will  review  witii 
Ducks  Unlimited  or  any  other  group 
those  procedures  employed  in 
estimating  status  and  harvest  of  ducks. 
Various  Service  spokesmen  have  stated 
in  recent  meetings  attended  by  Mr. 
Shepard.  that  hunting  is  not  the  primary 
factor  in  the  recent  decline  in  duck 
numbers,  but  neither  can  it  be 
dismissed.  The  relationship  between 
hunting  mortality  and  all  other  forms  of 
mortality  in  ducks  is  of  considerable 
interest  to  the  Service,  and  we  will 
continue  to  acquire  and  evaluate 
information  on  that  subject  The  Service 
shares  with  Ducks  Unlimited  the 
urgency  to  improve  conditions  of  those 
habitats  used  by  ducks  throughout  their 
life  cycle.  However,  this  urgency  for 
attention  to  habitat  is  not  the  Service's 
sole  means  of  rebuilding  duck  numbers, 
and  the  Service  has  the  responsibiUty  to 
consider  the  immediate  welfare  of 
populations  while  longer-term  habitat 
management  efforts  are  underway.  The 
Service  indicated  in  its  assessment  of 
the  status  of  ducks  and  its  presentation 
of  proposed  regulations  that  the  ui:gency 
of  the  continuing  plight  of  some  species, 
the  incomplete  nature  of  habitat 
recovery  with  serious  drought  still 
prevailing  in  some  key  areas,  and  the 
decline  of  other  species  this  year  with  a 
resulting  large  drop  in  the  faU  flight 
forecast  add  up  to  a  serious  situation 
which  requires  a  much  more 
conservative  view  toward  harvest  while 
duck  numbers  remain  low.  A  decline  in 
the  fall  flight  forecast  is  not  suprising 
given  these  facts,  and  the  knowledge 
that  northern  areas  were  unusually  late 
in  becoming  free  of  ice  and  snow.  The 
Service  has  not  relied  solely  on  the  fall 
flight  forecast  in  its  decision  to  take 
more  conservative  action,  but  rather 
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looks  at  the  overall  population  status 
picture  with  great  concern.  At  the  time 
the  forecast  was  made,  water  conditions 
and  late-oesting  iixiices  did  not  look 
promising  in  either  the  Service  or  Ducks 
Unlimited  field  reports,  presenting  little 
likelihood  that  large-scale  late  nesting 
would  raise  expectations.  Whether  the 
fall  flight  forecast  dropped  precipitously 
as  indicated,  or  only  half  as  much  is  not 
the  point  requiring  attention.  The  overall 
picture  remaiiis  very  poor  for  the  coming 
falL 

Written  Comments  Received 

In  the  Federal  Register  dated  June  4. 
1985  (50  FR  23459).  the  Service  reviewed 
comments  on  proposed  season 
frameworks  received  from  21 
correspondents  as  of  May  3. 1985.  Since 
then.  246  additional  comments  have 
been  received.  They  are  discussed  here 
by  regulatory  topics  arranged  in  the 
same  order  as  in  the  March  14, 1985. 
Federal  Register  (50  FR  10276). 

2.  Framework  dates  for  ducks  and 
geese  ia  the  continental  United  States. 
Thirty-one  comments  received  were 
expressions  of  concern  that  the  Service 
was  considering  restrictive  bag  limits 
and/or  reduced  season  lengths  prior  to 
completing  surveys  of  breeding  grounds 
and  the  analyses  of  data  gathered 
during  the  period  of  stabilized 
regulations.  Many  of  these  indicated 
that,  should  the  data  warrant,  the 
necessary  restrictions  would  be 
supported.  An  additional  66  comments 
provided  a  variety  of  opinions  on  the 
necessity  of  duck  harvest  restrictions 
and  the  type  of  restrictions  that  were 
preferred  and  the  area{s)  where  they 
should  be  implemented. 

Response:  The  Ser\'ice  continually 
monitors  all  available  information  and 
considers  appropriate  management 
options.  An  indicated  decreasing  trend 
in  populations,  especially  of  mallards 
and  pintails,  that  corresponded  to 
deterioration  of  breeding  habitat  in 
drought  areas,  appeared  to  have  ended 
in  1983.  However,  anticipated 
improvements  in  breeding  populations 
and  habitats  did  not  materialize  and 
restrictive  regulations  were  among  the 
options  considered  in  July  1964.  The 
1984-85  fall  flights  and  harvest, 
disappointing  in  many  areas,  clearly 
demonstrated  the  substantia]  impacts  of 
continuing  drought  in  major  breeding 
areas;  accordingly,  the  Service 
continued  consideration  of  restrictive 
regulations.  The  resiilts  of  the  1985 
surveys  have  demonstrated  that  such 
considerations  were  justified.  The 
Service  has  chosen  to  restrict  bag  limits, 
season  lengths,  and  outside  dates,  for 
duck  hunting  as  a  reasonable  action  to 


speed  recovery  of  populations  as 
habitats  improve  when  droughts  end. 
Eighty-one  comments  were  received 

in  opposition  to  elimination  of  the 
experiroenfal  extension  of  the  duck 
season  framewc»k  closing  date  (from 
January  20  to  fanuary  31}  in  Mississippi. 
It  was  suggested  by  many  that  should 
any  cut  be  contemplated  there  be  eleven 
days  taken  from  the  beginning  of  the 
season. 

Response:  See  the  Service's  response 
given  above  to  comments  presented  at 
the  August  1  public  hearing  by  Mr. 
Lewis  Bays, 

4.  Wood  duck.  The  Service  received  a 
request  from  an  individual  in  Wisconsin 
asking  that  the  point  value  on  wood 
ducks  be  reduced  from  70  points  to  35 
points  because  of  their  abundance. 

Response:  There  is  evidence  of 
increasing  harvest  rates  on  wood  ducks. 
The  Service  does  not  believe  bag  limits 
should  be  increased  pending  an  analysis 
of  the  effects  of  the  added  kill  on  this 
species. 

9.  Special  scaup  season.  In  the  June  4. 
1985.  Federal  Register  (at  50  FR  23464) 
the  Service  gave  notice  of  a  request 
received  from  Florida  for  a  minor 
boundary  change  in  their  Indian  River 
Scaup  Season  Zone  but  deferred  action 
on  the  request  pending  Atlantic 
Waterfowl  Council  review.  At  their 
summer  meeting  the  Council  endorsed 
the  request 

Response:  The  Service  concurs  with 
the  Council's  recommendation. 

12.  Car.vasback  and  redhead  ducks. 
An  individual  from  Wisconsin  requested 
that  in  those  areas  of  Wisconsin  closed 
to  canvasback  hunting,  the  restriction 
should  be  relieved  to  allow  the  taking  of 
1  drake  canvasback  in  the  daily  bag 
limit. 

Response:  The  Service  notes  the 
request  however,  the  Mississippi 
Flj-way  Council  recommended  no 
cha.^ge  in  the  Flyway's  canvasback 
closure  areas  and  the  proposed 
frameworks  set  forth  in  this  document 
reflect  the  Service's  concurrence  with 
that  recommendation.  Further,  it 
appears  the  canvasback  population  may 
be  in  decline  as  a  result  of  the  drought. 

13.  Duck  Zones.  By  letter  dated  July 
10, 1985.  Vermont  reiterated  their 
request  for  a  3-year  zoning  experiment 
to  commence  in  1985. 

Response:  See  the  Service's  response 
to  comments  presented  at  the  August  1 
public  hearing  by  Mr.  Vernon  Bevill. 
Atlantic  Waterfowl  Council  Consultant 
discussed  above. 

A  final  report  on  Oklahoma's  duck 
zoning  experiment  has  been  received 
and  a  recommendation  for  operational 


status  was  submitted  by  the  Central 
Flyway  Council 

Response.  The  Service  concurs  with 
the  zoning  recommendation  of  the 
Central  Flyvray  CounciL 

In  the  June  13. 1964,  Federal  Register 
(at  48  FR  24421)  the  Service  proposed 
the  following  for  Louisiana:  Apply 
Central  Flyway  duck  season  length  to 
the  West  Zone.  Mississippi  Flyway  duck 
season  length  in  the  East  Zone,  and 
Mississippi  Flyway  bag  limits  in  both 
zones.  Although  proposed  during  the 
1984-85  regulations  development 
process,  no  change  would  be  made  until 
the  1985-88  season.  In  the  September  14. 
1964.  Federal  Register  (at  49  FR  32677} 
the  Service  announced  that  further 
action  on  the  proposal  was  deferred 
pending  additional  consultations, 
particularly  vsrith  the  Central  and 
Mississippi  Flyway  Councils,  because  of 
the  source  and  nature  of  comments 
received  on  the  proposal.  In  the  March 
14, 1985,  Federal  Register  (at  50  FR 
10285)  the  Service  reviewed  the  actions 
to  date  on  the  proposal  and  invited 
additional  comments.  The  Service 
announced  in  the  June  4, 1985,  Federal 
Register  (at  50  FR  23485)  that  all 
concerns  on  the  proposed  regulations  for 
Louisiana  that  were  e.xpressed  in 
comments  received  would  be  explored 
in  an  Environmental  Assessment 
targeted  for  publication  in  early  1988. 
that  the  Service  would  discuss  with  the 
Flyway  Councils  at  their  summer 
meetings  their  concerns  with  the 
proposal  that  action  was  deferred  on 
the  proposal  until  the  1986-87  season, 
and  until  then  the  Service  proposes  to 
offer  Louisiana  the  option  to  extend 
their  season  for  ducks,  coots  and 
mergansers  5  additional  days  in  their 
West  Zone. 

By  letter  dated  July  2. 1985.  the  Texas 
Parks  and  Wildlife  Commission 
expressed  its  continued  concern  about 
the  continuation  of  the  Louisiana  duck 
huntiiig  zones  as  published  in  the  June  4. 
1985.  Federal  Register.  The  Commission 
indicated  it  believes  that  the  continued 
liberalization  of  duck  regulations  in 
Louisiana  will  have  an  adverse  impact 
on  the  duck  resource,  particularly  those 
duck  populations  originating  in  the 
Central  Flyway. 

The  Central  Flyway  Council  reiterated 
its  opposition  to  the  continuation  of  the 
current  zoning  proposal  for  duck  hunting 
in  Louisiana  and  recommended  that  the 
current  zone  boundary  be  abandoned, 
the  hunting  regulations  for  the  entire 
State  of  Louisiana  be  those  which  are 
established  for  the  Mississippi  Flyway, 
and  that  any  future  zoning  proposals  be 
in  conformance  with  the  Service's 
zoning  criteria. 
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Response:  The  Service  notes  the 
concerns  of  Texas  and  the 
recommendation  of  the  Central  Flyway 
Council  As  previously  stated,  the 
Service  intends  to  address  all  concerns 
with  the  proposed  duck  hunting 
regulations  for  Louisiana  in  an  upcoming 
Environmental  Assessment  (EA)  prior  to 
the  establishment  of  the  19B6-87 
regulations.  Until  that  EA  is  completed 
and  a  decision  is  made  for  the  1986-87 
season,  the  Service  proposes  to  continue 
to  provide  Louisiana  the  option  to 
extend  its  1985-86  season  for  ducks, 
coots  and  mergansers  5  additional  days 
in  their  West  Zone. 

14.  Goose  and  brant  seasons.  Letters 
from  the  Michigan  Duck  Hunters 
Association,  Citizen's  Waterfowl 
Advisory  Committee  of  Michigan,  and 
23  individuals  from  Michigan  requested 
that  their  1985-66  Canada  goose  season 
(statewide)  be  restored  to  not  less  than 
50  days  with  a  2-goose  daily  bag  hmit 
and  reasonble  quotas  within 
management  areas. 

Letters  from  five  individuals  in  Illinois 
expressed  the  feeling  that  due  to  an 
increase  in  the  1984  Canada  goose 
wintering  flock  in  southern  Illinois  and 
an  average  hatch  this  spring,  an  increase 
in  the  Southern  Illinois  Quota  Zone's 
1985-86  Canada  goose  quota  and  season 
length  from  17,500  geese  and  25  days  to 
22,000  geese  and  45  days  is  justified. 

The  Wisconsin  Conservation 
Congress  and  the  LaCrosse  County 
Conservation  Alliance  (Wisconsin) 
requested  that  the  proposed  1985-86 
frameworks  provide  a  70-day  season  for 
Canada  goose  hunting  in  Wisconsin's 
Mississippi  River 

Response:  The  Mississippi  Flyway 
Council,  at  its  March  17, 1985,  meeting, 
recommended  the  same  overall  harvest 
objective  for  Mississippi  Valley 
Population  (MVP)  Canada  geese  as  in 
1984-85.  The  Service  concurs  with  the 
recommendation  and  believes  that  MVP 
Canada  goose  harvest  should  not  be 
increased.  In  response  to  a  July  1985 
recommendation  from  the  Council's 
Upper  Region  Regulations  Committee, 
the  Service  proposes  the  option  for  a  40- 
day  Canada  goose  season  in  control 
zones  where  effective  harvest  control 
has  been  demonstrated.  The  Service 
feels  restrictions  should  be  continued  in 
areas  outside  of  the  c  .itrol  zones  and 
believes  the  proposed  frameworks  set 
forth  in  this  document  include  measures 
necessary  to  control  MVP  Canada  goose 
harvest  in  various  States.  A  longer 
Canada  goose  hunting  season  is 
proposed  for  Wisconsin's  Mississippi 
River  Zone. 

Connecticut,  by  letter  dated  July  3, 
1985.  submitted  a  proposal  requesting 
that  the  daily  bag  and  possession  limit 


for  Canada  geese  in  the  State  be 
increased  from  3  and  6,  respectively,  to  4 
and  8,  respectively,  because  it  would 
help  the  State  with  its  local  nuisance 
Canada  goose  problems  by  increasing 
recreational  opportunity  on  an  over- 
abundant resource  and  reducing  State 
and  Federal  expenses  for  nuisance- 
goose  control 

Response:  The  Atlantic  Waterfowl 
Council  has  recommended  no  change  in 
the  Flyway's  1985-86  frameworks  for 
daily  bag  and  possession  Hmits  of  geese 
and  the  frameworks  set  forih  in  this 
document  are  in  line  with  that 
recommendation. 

The  Central  Flyway  Council 
recommended  that  the  framework  for 
the  daily  bag  limit  on  geese  in  the 
Central  Flyway  portion  of  Colorado  be 
changed  from  2  geese  to  a  daily  bag  limit 
of  5  geese  which  may  include  no  more 
than  2  dark  geese. 

Response:  The  proposed  frameworks 
set  forth  in  this  document  are  in  line 
with  the  Central  Flyway  Council 
recommendation. 

15.  Tundra  swan.  The  Adantic 
Waterfowl  Council  recommended  that 
the  experimental  swan  hunt  in  North 
Carolina  be  continued  but  that  the 
number  of  swan  permits  issued  be 
increased  from  1000  to  6000  because  the 
number  of  permits  issued  in  1984  was 
not  adequate  to  fully  evalute  the  harvest 
nor  control  population  increases. 

Letters  from  thirteen  individuals 
supported  the  experimental  swan 
season  in  North  Carolina  and  several 
suggested  that  the  number  of  permits 
issued  should  be  increased.  Three 
individuals  requested  a  swan  season  in 
Maryland  and  1  individual  requested  a 
swan  season  in  Alaska.  Opposition  to 
the  North  Carolina  hunt  was  expressed 
by  11  individuals  and  Defenders  of 
Wildlife. 

Response.  The  proposed  frameworks 
set  forth  in  this  document  are  in  line 
with  the  Council's  recommendation  for 
continuation  of  the  experimental  swan 
season  in  North  Carolina  and  an 
increase  in  the  number  of  permits 
issued.  The  Service  notes  the  interest  for 
swan  hunting  seasons  in  Maryland  and 
Alaska  but  believes  that  the 
experimental  swan  hunt  in  North 
Carolina  should  be  completed  and 
evaluted  before  the  option  for  a  swan 
season  is  expanded  to  other  States. 

Public  Comment  Invited 

Based  on  the  results  of  recently- 
completed  migratory  game  bird  studies 
and  havingdue  consideration  for  any 
data  or  views  submitted  by  interested 
parties,  the  amendments  resulting  horn 
these  supplemental  proposals  will 
specify  open  seasons,  shooting  hours,    ' 


areas,  and  bag  and  possession  Umits  for 
waterfowl  and  coots. 

It  is  the  policy  of  the  Department  of 
the  Interior,  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 

The  Director  intends  that  finally- 
adopted  rules  be  as  responsive  as 
possible  to  all  concerned  interests.  He 
therefore  desires  to  obtain  the 
comments  and  suggestions  of  the  public 
other  concerned  governmental  agencies. 
and  private  interests  on  these  proposals 
and  will  take  into  consideration  the 
comments  received.  Such  comments, 
and  any  additional  information 
received,  may  lead  the  Director  to  adopt 
final  regulations  differing  from  these 
proposals. 

Special  circumstances  are  involved  in 
the  establishment  of  these  regulations 
which  limit  the  amount  of  time  which 
the  Service  can  allow  for  public 
comment.  Specifically,  two 
considerations  compress  the  time  in 
which  the  rulemaking  process  must 
operate:  The  need,  on  the  one  hand,  to 
establish  final  rules  at  a  point  early 
enough  in  the  summer  to  allow  affected 
State  agencies  to  appropriately  adjust 
their  licensing  and  regulatory 
mechanisms,  and.  on  the  other  hand  the 
unavailability  before  late  July  of 
specific,  reliable  data  on  this  year's 
status  of  waterfowl.  Therefore,  the 
Service  believes  that  to  allow  a 
comment  period  past  August  22. 1985.  is 
contrary  to  the  public  interest. 

Comment  Procedure 

Interested  persons  may  participate  by 
submitting  written  comments  to  the 
Director  (FWS/MBMO).  U.S.  Fish  and 
Wildlife  Service,  Department  of  the 
Interior,  Matomic  Building,  Room  536. 
Washington.  D.C  20240.  Comments 
received  will  be  available  for  public 
inspection  during  normal  business  hours 
at  die  Service's  office  in  Room  538  in  the 
Matomic  Building.  1717  H  Street.  NW„ 
Washingtoa  D.C 

All  relevant  comments  received  on  the 
late  season  proposals  no  later  than 
August  22. 1985.  will  be  considered.  The 
Service  will  attempt  to  acknowledge 
received  comments,  but  substantive 
response  to  individual  comments  may 
not  be  provided. 

Nontoxic  Shot  Regulations 

The  regulations  describing  areas 
where  nontoxic  shot  is  required 
appeared  in  the  Federal  Register  dated 
February  12, 1985  (50  FR  5759).  An 
amendment  to  those  regulations  that 
added  areas  where  nontoxic  shot  is 
required  because  lead  shot  used  by 
waterfown  hunters  in  those  areas  poses 
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a  threat  to  bald  eagles  was  published  in 
the  Fefleral  Register  dated  May  7, 1985. 
(50  FR  19178). 

Waterfowl  hunters  are  advised  to 
become  familiar  with  State  and  local 
regulations  regarding  the  use  of  nontoxic 
shot  for  waterfowl  hunting.  Attention  is 
also  directed  to  the  Service's  May  7. 
1985.  Notice  of  Intent  (50  FR  19248), 
which  gave  notice  that  designated  areas 
in  five  States  will  not  be  opened  to 
waterfowl  hunting  in  the  1988-87  season 
in  the  absence  of  consent  to  steel  shot 
requirements.  The  Service  currently  is  of 
the  opinion  that  barring  hunting  in  these 
areas  during  the  1985-86  season  is  not 
appropriate,  in  light  of  (1)  the  lack  of  a 
biological  basis  to  conclude  that  one 
year's  delay  will  result  in  harm;  (2)  the 
demonstrable  economic  impact  of  a 
1985-86  closure,  and  (3)  the  probability 
that  requirements  will  be  accepted  for 
the  1986-87  season. 

NEPA  Consideratioo 

The  "Final  Environmental  Statement 
for  the  Issuance  of  Annual  Regulations 
Permitting  the  Sport  Hiuiting  of 
Migratory  Birds  (FES  75-54)"  was  filed 
with  the  Council  on  Environmental 
Quality  on  June  6, 1975.  and  notice  of 
availability  was  published  in  the 
Federal  Register  on  June  13. 1975  (40  FR 
24241).  In  addition,  several 
environmental  assessments  have  been 
prepared  on  specific  matters  which 
serve  to  supplement  the  material  in  the 
Final  Environmental  Statement.  Copies 
of  the  environmental  assessments  are 
available  from  the  Service. 

Endangered  Species  Act  Consideration 

Section  7  of  the  Endangered  Species 
Act  provides  that,  "The  Secretary  shall 
review  other  programs  administered  by 
him  and  utilize  such  programs  in 
furtherance  of  the  purpose  of  this  Act" 
[and]  ".  .  .  by  taking  such  action 
necessary  to  insure  that  any  action 
authorized,  funded,  or  carried  out ...  is 
not  likely  to  jeopardize  the  continued 
existence  of  such  endangered  or 
threatened  species  or  result  in  the 
destruction  or  modification  of  habitat  of 
such  species  .  .  .  which  is  determined  to 
be  critical." 

Consequently,  the  Service  initiated 
section  7  consultation  under  the 
Endangered  Species  Act  for  the 
proposed  hunting  season  frameworks. 

On  June  18. 1985.  Mr.  Conrad  A. 
Fjetland,  Acting  Chief,  Office  of 
Endangered  Species,  gave  a  biological 
opinion  that  the  proposed  action  was 
not  likely  to  jeopardize  the  continued 
existence  of  listed  species  or  result  in 
the  destruction  or  adverse  modification 
of  their  critical  habitats.  Other  biological 


opinions  of  relevance  were  issued  on 
January  25.  April  18.  and  July  24, 1985. 

Regulatory  Flexibility  Act  and  Executive 
Order  12291 

In  the  Federal  Register  dated  March 
14. 1985  (at  50  FR  10278).  the  Service 
reported  meausures  it  had  undertaken  to 
comply  with  requirements  of  the 
Regulatory  Flexibility  Act  and  the 
Executive  Order.  These  included 
preparing  a  Determination  of  Effects  and 
an  updated  Final  Regulatory  Impact 
Analysis,  and  publication  of  a  summary 
of  the  latter.  These  regulations  have 
been  determined  to  be  major  under 
Executive  Order  12291  and  they  have  a 
significant  economic  impact  on 
subtantial  numbers  of  small  entities 
under  the  Regulatory  Flexibility  Act. 
This  determination  is  detailed  in  the 
aforementioned  documents  which  are 
available  upon  request  from  the  Office 
of  Migratory  Bird  Management.  U.S.  Fish 
and  Wildlife  Service.  Department  of  the 
Interior,  Washington,  D.C.  20240. 

Memorandum  of  Law 

The  Service  published  its 
Memorandum  of  Law,  required  by 
section  4  of  Executive  Order  12291,  in 
the  Federal  Register  dated  July  26, 1985 
(at  50  FR  30424). 

Authorship 

The  primary  author  of  this  proposed 
rule  is  Morton  M.  Smith,  Office  of 
Migratory  Bird  Management,  working 
under  the  direction  uf  Rollin  D. 
Sparrowe.  Chief. 

List  of  Subjects  in  50  CFR  Part  20 

Exports.  Hunting.  Imports. 
Transportation.  Wildlife. 

The  rules  that  eventually  will  be 
promulgated  for  the  1985-86  hunting 
season  are  authorized  under  the 
Migratory  Bird  Treaty  Act  of  July  3. 1981 
(40  Stat.  755;  16  U.S.C.  704  et.  seq).  as 
amended. 

Proposed  Regulations  Frameworks  for 
1985-66  Late  Hunting  Seasons  on 
Certain  Migratory  Game  Birds 

Pursuant  to  the  Migratory  Bird  Treaty 
Act,  the  Secretary  of  the  Interior  has 
approved  proposed  frameworks  for 
season  lengths,  shooting  hours,  bag  and 
possession  limits  and  outside  dates 
within  which  States  may  select  seasons 
for  hunting  waterfowl  and  coots. 
Frameworks  are  summarized  below. 
States  may  be  more  restrictive  in 
selecting  season  regulations,  but  may 
not  exceed  the  framework  provisions. 

General 

Split  Season:  States  in  all  Fly  ways 
may  split  their  season  for  ducks,  geese 


or  brant  into  two  segments.  States  in  the 
Atlantic  and  Central  Flyways  may,  in 
lieu  of  zoning,  split  their  season  for 
ducks  or  geese  into  three  segments. 
Exceptions  are  noted  in  appropriate 
sections. 

Shooting  Hours:  From  one-half  hour 
before  sunrise  to  sunset  daily,  for  all 
species  and  seasons,  including  falconry 
seasons. 

Extra  Blue-winged  Teal:  States  in  the 
Mississippi  and  Central  Flyways 
selecting  neither  a  teal  or  early  duck 
season  in  September  nor  the  point 
system  may  select  an  extra  daily  bag 
and  possession  limit  of  2  and  4  blue- 
winged  teal,  respectively,  for  9 
consecutive  days  designated  during  the 
regular  duck  season.  These  extra  limits 
are  in  addition  to  the  regular  duck  bag 
and  possession  limits. 

Extra  teal:  States  in  the  Atlantic 
Flyway  (except  Florida)  not  selecting 
the  point  system  may  select  an  extea 
teal  limit  of  no  more  than  2  blue-winged 
teal  or  2  green-winged  teal  or  1  of  each 
daily  and  no  more  than  4  singly  or  in  the 
aggregate  in  possession  for  9 
consecutive  days  during  the  regular 
duck  season. 

Special  Scaup-only  Season:  States  in 
the  Atlantic.  Mississippi  and  Central 
Flyways  may  select  a  special  scaup-only 
hunting  season  not  to  exceed  16 
consecutive  days,  with  daily  bag  and 
possession  limits  of  5  and  10  scaup, 
respectively,  subject  to  the  following 
conditions: 

1.  The  season  must  fall  between 
October  8, 1985,  and  January  31. 1986.  all 
dates  inclusive. 

2.  The  season  must  fall  outside  the 
open  season  for  any  other  ducks  except 
sea  ducks. 

3.  The  season  must  be  limited  to  areas 
mutually  agreed  upon  by  the  State  and 
the  Service  prior  to  August  31. 1985. 

4.  These  areas  must  be  described  and 
delineated  in  State  hunting  regulations. 

Or 

Extra  Scaup:  As  an  alternative.  States 
in  the  Atlantic,  Mississippi  and  Central 
Flyways,  except  those  selecting  the 
point  system,  may  select  an  extra  daily 
bag  and  possession  limit  of  2  and  4 
scaup,  respectively,  during  the  regular 
duck  hunting  season,  subject  to 
conditions  3  and  4  listed  above.  These 
extra  limits  are  in  addition  to  the  regular 
duck  limits  and  apply  during  the  entire 
regular  duck  season. 

Point  System:  Selection  of  the  point 
system  for  any  State  entirely  within  a 
flyway  must  be  on  a  statewide  basis, 
except  if  New  York  selects  the  point 
system,  conventional  regulations  may  be 
retained  for  the  Long  Island  Area.  New 
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York  may  not  select  the  point  system 
within  the  Upstate  zoning  option,  and 
Massachusetts,  Pennsylvania  and 
Vermont  may  not  select  the  point 
system  pending  completion  of  zoning 
studies. 

Deferred  Season  Selections:  States 
that  did  not  select  rail,  woodcock,  snipe, 
sandhill  cranes,  common  moorhens  and 
purple  gallinules  and  sea  duck  seasons 
in  July  should  do  so  at  the  time  they 
make  their  waterfowl  selections. 

Frameworks  for  open  seasons  and 
season  lengths,  bag  and  possession  limit 
options,  and  other  special  provisions  are 
listed  below  by  Flyway. 

Atlantic  Flyway 

The  Atlantic  Flyway  includes 
Connecticut.  Delaware.  Florida.  Georgia, 
Maine,  Maryland,  Massachusetts,  New 
Hampshire,  New  Jersey,  New  York. 
North  Carolina,  Pennsylvania,  Rhode 
Island,  South  Carolina,  Vermont, 
Virginia  and  West  Virginia. 

Ducks,  Coots  and  Mergansers 

Outside  Dates:  Between  October  8, 
1985.  and  January  13. 1986. 

Hunting  Season:  40  days. 

Duck  Limits:  The  daily  bag  limit  of 
ducks  is  4  and  may  include  no  more 
than  3  mallards  of  which  only  1  may  be 
a  hen,  2  pintails,  2  wood  ducks,  and  1 
black  duck.  The  possession  limit  is  8, 
including  no  more  than  6  mallards,  (no 
more  than  2  of  which  may  be  a  female). 
2  black  ducks,  4  pintails,  and  4  wood 
ducks,  (except  as  noted  below).  Except 
in  closed  areas,  the  limit  on 
canvasbacks  is  1  daily  and  1  in 
possession.  The  limit  of  redheads 
through  the  Flyway  is  2  daily,  except 
that  in  areas  open  to  canvasback 
hunting  the  daily  bag  limit  is  2  redheads, 
or  1  redhead  and  1  canvasback. 

Merganser  Limits:  The  daily  bag  limit 
of  mergansers  is  5,  only  1  of  which  may 
be  a  hooded  merganser.  The  possession 
limit  is  10,  only  2  of  which  may  be 
hooded  merge  nsers. 

Coot  Limits:  The  daily  bag  and 
possession  limits  of  coots  are  15  and  30. 
respectively. 

Areas  closed  to  canvasback  hunting 
are: 

New  York — Upper  Niagara  River 
between  the  Peace  Bridge  at  Buffalo, 
New  York,  and  the  Niagara  Falls.  All 
waters  of  Lake  Cayuga. 

New  Jersey — Those  portions  of 
Monmouth  County  and  Ocean  County 
lying  east  of  the  Garden  State  Paricway. 

Maryland.  Virginia,  and  North 
Carolina — Those  portions  of  each  State 
lying  east  of  U.S.  Highway  1. 

Experimental  Canvasback  Season: 
Areas  or  portions  of  areas  as  specified 
below,  otherwise  closed  to  taking  of 


canvasbacks,  may  be  opened  to  hunting 
of  canvasbacks  during  an  experimental 
season.  The  experimental  season  must 
occur  during  the  last  11  days  of  the 
regular  season  in  New  York.  New  Jersey 
and  North  Carolina  and  the  last  6  days 
of  the  regular  duck  season  in  Marjland 
and  Virginia,  the  daily  bag  under 
conventional  regulations  may  include  no 
more  than  4  canvasbacks.  not  more  than 
1  of  which  may  be  a  female.  Under  the 
point  system  male  canvasbacks  are  25 
points  and  females  100  points. 
Possession  limits  are  twice  the  daily  bag 
limits.  The  areas  eligible  for  this 
experimental  season  are: 

New  York — Upper  Niagara  River 
between  the  Peace  Bridge  at  Buffalo. 
New  York,  and  the  Niagara  Falls,  and  all 
waters  of  Lake  Cayuga. 

New  Jersey — (1)  east  of  the  Garden 
State  Psirkway  from  Route  440,  south  to 
Route  36,  (Raritan  and  Sandy  Hook 
Bays,  Navesink  and  Shrewsbury  Rivers); 
(2)  east  of  the  Garden  State  Parkway 
from  Route  88  south  to  Route  72 
(Bamegat.  Silver  and  Manahawkin 
Bays.  Metedoconk  and  Toms  Rivers). 

Maryland — The  waters  of 
Chesapeake  Bay  and  its  tributaries  to 
the  first  upstream  bridge,  except  on  the 
Patuxent  River  the  boundary  is  the 
second  upstream  bridge  (Maryland 
Route  231  bridge  near  Benedict.  MDh 
includes  Potomac  River  and  its 
tributaries  upstream  to  U.S.  Route  301 
bridge. 

Virginia — Starting  at  the  Virginia- 
Maryland  line  (301  bridge)  these  lands 
and  waters  enclosed  in  the  areas 
bounded  by:  U.S.  Highway  301  south  to 
Route  207  and  continuing  to  the  junction 
of  U.S.  Route  1.  south  on  Route  1  to 
Route  460,  then  southeast  on  460  to 
Route  13.  then  east  and  north  on  Route 
13  to  the  Maryland  line,  then  westward 
on  the  Maryland- Virginia  hne  to  Route 
301. 

North  Carolina — ^That  portion  of 
Pamlico  Sound  and  its  tributaries 
designated  as  coastal  fishing  waters 
within  two  miles  of  the  mainland, 
extending  from  Long  Shoal  Point  on  the 
north  side  of  Long  Shoal  River  to  that 
point  of  marsh  near  Whortonville  on  the 
north  side  of  Broad  Creek  known  as 
Piney  Point  and  upstream  in  Pamlico 
River  to  the  Aurora-Belhaven  ferry 
crossing. 

The  remaining  portions  of  areas  in 
each  of  the  five  participating  States 
presently  closed  to  the  taking  of 
canvasback  will  remain  closed. 

Early  Wood  Duck  Season  Option: 
Virginia,  North  Carolina,  South  Carolina 
and  Georgia  may  spht  their  regular 
hunting  season  so  that  a  hunting  season 
not  to  exceed  9  consecutive  days  occurs 
between  October  8  and  October  16. 


During  this  period  under  conventional 
regulations,  no  special  restrictions 
within  the  regular  daily  bag  and 
possession  limits  established  for  the 
Flyway  shall  apply  to  wood  ducks. 
Under  the  point  system,  wood  ducks 
shall  be  25  p>oints.  For  other  duels,  daily 
bag  and  possession  Umits  shall  be  the 
same  as  established  iat  the  Flyway 
under  conventional  ot  point  system 
regulations.  For  those  States  using 
conventional  regulations,  the  extra  teal 
option  may  be  selected  concurrent  with 
the  early  wood  duck  season  option.  This 
exception  to  the  daily  bag  and 
possession  limits  of  wood  ducks  shall 
not  apply  to  that  portion  of  the  duck 
hunting  season  that  occurs  after  October 
16. 

Restrictions  on  Wood  Ducks:  Under 
conventional  and  point  system  options, 
the  daily  bag  and  possession  limits  may 
not  include  more  than  2  and  4  wood 
ducks,  respectively. 

Restriction  on  Mottled  Ducks:  The 
season  is  closed  to  the  taking  of  mottled 
ducks  in  South  Carolina. 

Special  Scaup  and  Goldeneye  Season: 
In  lieu  of  a  special  scaup  season. 
Vermont  may,  for  the  Lake  Champlaia 
Zone,  select  a  special  scaiq>  and 
goldeneye  season  not  to  exceed  16 
consecutive  days,  with  a  daily  bag  limit 
of  3  scaup  or  3  goldeneye  or  3  in  the 
aggregate,  and  a  possession  limit  of  6 
scaup  or  6  goldeneyes  or  6  in  the 
aggregate,  subject  to  the  same 
provisions  that  apply  to  the  special 
scaup  season  elsewhere. 

Zoning: 

New  York — New  York  may.  for  Long 
Island  Zone,  select  season  dates  and 
daily  bag  and  possession  limits  which 
differ  horn  those  in  the  remainder  of  the 
State. 

Upstate  New  York  (excluding  the 
Lake  Champlain  zone)  may  be  divided 
into  three  zones  (West  North.  South)  for 
the  purpose  of  setting  separate  dudi. 
coot  and  merganser  seasons.  Only 
conventional  regulations  may  be 
selected.  A  2-segment  split  season  may 
be  selected  in  each  zone.  Teal  and  scaup 
bonus  options  shall  be  applicable,  but 
the  16-day  special  scaup  season  will  not 
be  allowed. 

The  West  Zone  is  that  portion  of 
Upstate  New  York  lying  west  of  a  line 
commencing  at  the  north  shore  of  the 
Salmon  River  and  its  junction  with  Lake 
Ontario  and  extending  easterly  along 
the  north  shore  of  the  Salmon  River  to 
its  intersection  with  Interstate  Highway 
81,  then  southerly  along  Interstate 
Highway  81  to  the  Pennsylvania  border. 

The  North  and  South  Zones  are 
bordered  on  the  west  by  the  boundary 
described  above-and  are  separated  from 
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each  other  as  follows:  starting  at  the 
intersection  of  Interstate  Highway  81 
and  State  Route  49  and  extending 
eastemly  along  State  Route  49  to  its 
junction  with  State  Route  365  at  Rome, 
then  easterly  along  State  Route  365  to  its 
junction  with  State  Route  28  at  Trenton, 
then  easterly  along  State  Route  28  to  its 
junction  with  State  Route  29  at 
Middleville.  then  easterly  along  State 
Route  29  to  its  intersection  with 
Interstate  Highway  87  at  Saratoga 
Springs,  then  northerly  along  Interstate 
Highway  87  to  its  junction  with  State 
Route  9,  then  northerly  along  State 
Route  9  to  its  junction  with  State  Route 
149.  then  easterly  along  State  Route  149 
to  its  junction  with  State  Route  4  at  Fort 
Ann,  then  northerly  along  State  Route  4 
to  its  intersection  with  the  New  York/ 
Vermont  boundary. 

Connecticut  may  be  divided  into  two 
zones  as  follows: 

a.  North  Zone — That  portion  of  the 
State  north  of  Interstate  95. 

b.  South  Zone — That  portion  of  the 
State  south  of  Interstate  95. 

Maine  may  be  divided  into  two  zones 
as  follows: 

a.  North  Zone — Came  Management 
Zones  1  through  5: 

b  South  Zone — Game  Management 
Zones  6  through  8. 

New  Hampshire 

Coastal  Zone — That  portion  of  the 
State  east  of  a  boimdary  formed  by 
State  Highway  4  beginning  at  the  Maine- 
New  Hampshire  line  in  Rollinsford  west 
to  the  city  of  Dover,  south  to  the 
intersection  of  State  Highway  108.  south 
along  State  Highway  108  through 
Madbury,  Durham  and  Newmarket  to 
the  junction  of  State  Highway  85  in 
Newfields,  south  to  State  Highway  101 
in  Exeter,  east  to  State  Highway  51 
(Exeter-Hampton  Expressway),  east  to 
Interstate  95  (New  Hampshire  Turnpike) 
in  Hampton,  and  south  along  Interstate 
95  to  the  Massachusetts  line. 

Inland  Zone — That  portion  of  the 
State  north  and  west  of  the  above 
boundary. 

West  Virginia  may  be  divided  into 
two  zones  as  follows: 

a.  Allegheny  Mountain  Upland 
Zone — The  eastern  boundary  extends 
south  along  U.S.  Route  220  through 
Keyser,  West  Virginia,  to  the 
intersection  of  U.S.  Route  50:  follows 
U.S.  Route  50  to  the  intersection  with 
State  Route  93;  follows  State  Route  93 
south  to  the  intersection  with  State 
Route  42  and  continues  south  on  State 
Route  42  to  Petersburg:  follows  State 
Route  28  south  to  Minnehaha  Springs; 
then  follows  State  Route  39  west  to  U.S. 
Route  219;  and  follows  U.S.  Route  219 
south  to  the  intersection  of  Interstate  64. 


The  southern  boundary  follows  1-64 
west  to  the  intersection  with  U.S.  Route 
60,  and  follows  Route  60  west  to  the 
intersection  of  U.S.  Route  19.  The 
western  boundary  follows:  Route  19 
north  to  the  intersection  of  1-79.  and 
follows  1-79  north  to  the  intersection  of 
U.S.  Route  48.  The  northern  boundary 
follows  U.S.  Route  48  east  to  the 
Maryland  State  line  and  the  State  line  to 
the  point  of  beginning. 

b.  Remainder  of  the  State — That 
portion  outside  the  above  boundaries. 

Zoning  Experiments:  Vermont  will 
initiate  a  Lake  Champlain  Zone  in  1985. 
The  Lake  Champlain  Zone  of  New  York 
must  follow  the  waterfowl  season,  daily 
bag  and  possession  limits,  and  shooting 
hours  selected  by  Vermont.  Maryland. 
Massachusetts.  New  Jersey,  and 
Pennsylvania,  may  continue  zoning 
experiments  now  in  progress  as  shown 
in  the  sections  that  follow.  Maryland 
may  be  divided  into  two  zones, 
Massachusetts  and  New  Jersey  may  be 
divided  into  three  zones,  Pennsylvania 
into  four  zones  and  Vermont  into  a  Lake 
Champlain  Zone  all  on  an  experimental 
basis  for  the  purpose  of  setting  separate 
duck,  coot  and  merganser  seasons.  Only 
conventional  regulations  maybe 
selected  in  Massachusetts,  Pennsylvania 
and  Vermont.  New  Jersey  and  Maryland 
must  select  the  point  system.  A  two- 
segment  split  season  without  penalty 
may  be  selected.  The  basic  daily  bag 
limit  of  ducks  in  each  zone  and  the 
restrictions  applicable  to  the  regular 
season  for  the  Flyway  also  apply.  Teal 
and  scaup  bonus  bird  options,  and  the 
16-day  special  scaup  season  shall  be 
allowed. 

Zone  Definitions: 

Maryland 

Inland  Zone — That  portion  of  the 
State  north  and  west  of  U.S.  Route  1 
from  its  junction  with  the  Maryland- 
Pennslyvania  border  south  to  its 
junction  with  1-95  north  of  Washington, 
DC  and  east  and  south  along  1-95  to  the 
Maryland-Virginia  border. 

Coastal  Zone— Thai  portion  of  the 
State  south  and  east  of  the  above 
described  highway  boundaries. 

Massachusetts 

Western  Zone — That  portion  of  the 
State  west  of  a  line  extending  from  the 
Vermont  line  at  Interstate  91,  south  to 
Route  9,  west  on  Route  9  to  Route  10. 
south  on  Route  10  to  Route  202.  south  on 
Route  202  to  the  Connecticut  line. 

Central  Zone — That  portion  of  the 
State  east  of  the  Western  Zone  and  west 
of  a  line  extending  from  the  New 
Hampshire  line  at  Interstate  95  south  to 
Route  1.  south  on  Route  1  to  1-93,  south 
on  1-93  to  Route  3,  south  on  Route  3  to 


Route  6,  west  on  Route  6  to  Route  28, 
west  on  Route  28  to  1-195,  west  to  the 
Rhode  Island  line.  EXCEPT  the  waters, 
and  the  lands  150  yards  along  the  high- 
water  mark,  of  the  Assonit  River  to  the 
Route  24  bridge,  and  the  Taunton  River 
to  the  Center  St.-Elm  St.  bridge  shall  be 
in  the  Coastal  Zone. 

Coastal  Zone — That  portion  of  the 
State  east  and  south  of  the  Central 
Zone. 

New  Jersey 

Coastal  Zone — That  portion  of  New 
Jersey  seaward  of  a  continuous  line 
beginning  at  the  New  York  State 
boundary  line  in  Raritan  Bay;  then  west 
along  the  New  York  boundary  line  to  its 
intersection  with  Route  440  at  Perth 
Amboy;  then  west  on  Route  440  to  its 
intersection  with  the  Garden  State 
Parkway;  then  south  on  the  Garden 
State  Parkway  to  the  shoreline  at  Cape 
May  and  continuing  to  the  Delaware 
boundary  in  Delaware  Bay. 

North  Zone — That  portion  of  New 
Jersey  west  of  the  Coastal  Zone  and 
north  of  a  boundary  formed  by  Route  70 
beginning  at  the  Garden  State  Parkway 
west  to  the  New  Jersey  Turnpike,  north 
on  the  turnpike  to  Route  206,  north  on 
Route  206  to  Route  1,  Trenton,  west  on 
Route  1  to  the  Pennsylvania  State 
boundary  in  the  Delaware  River. 

South  Zone — That  portion  of  New 
Jersey  not  within  the  North  Zone  or  the 
Coastal  Zone. 

Permsylvania 

Lake  Erie  Zone — The  Lake  Erie  waters 
of  Pennsylvania  and  a  shoreline  margin 
along  Lake  Erie  from  New  York,  on  the 
east  to  Ohio  on  the  west  extending  150 
yards  inland,  but  including  all  of 
Presque  Isle  Peninsula. 

North  Zone^That  portion  of  the  State 
north  of  1-80  from  the  New  Jersey  State 
line  west  to  the  junction  of  State  Route 
147;  then  north  on  State  Route  147  to  the 
junction  of  Route  220,  then  west  and/or 
south  on  Route  220  to  the  junction  of 
1-80,  then  west  on  1-80  to  its  junctions 
with  the  Allegheny  River,  and  then  north 
along  but  not  including  the  Allegheny 
River  to  the  New  York  border. 

Northwest  Zone — That  portion  of  the 
State  bounded  on  the  north  by  the  Lake 
Erie  Zone  and  the  New  York  line,  on  the 
east  by  and  including  the  Allegheny 
River,  on  the  south  by  Interstate 
Highway  1-80,  and  on  the  west  by  the 
Ohio  line. 

South  Zone — The  remaining  portion  of 
the  State. 

Vermont 

Lake  Champlain  Zone — Includes  the 
United  States  portion  of  Lake 
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Champiain  and  those  portions  of  New 
York  and  Vermont  which  includes  that 
part  of  New  York  lying  east  and  north  of 
boundary  running  south  from  the 
Canadian  border  along  New  York  Route 
9B  to  New  York  Route  9  south  of 
Champiain,  New  York;  New  York  Route 
9  to  New  York  Route  22  south  of 
Keeseville;  along  New  York  Route  22  to 
South  Bay,  along  and  around  the 
shoreline  of  South  Bay  to  New  York 
Route  22;  along  New  York  Route  22  to 
U.S.  Highway  4  at  Whitehall;  and  along 
U.S.  Highway  4  to  the  Vermont  border. 
From  the  New  York  border  at  U.S. 
Highway  4,  along  U.S.  Highway  4  to 
Bermont  Route  22A  at  Fair  Haven;  Route 
22A  to  U.S.  Highway  7  at  Vergennes; 
U.S.  Highway  7  to  the  Canadian  border. 

Point  System  Option  for  all  States  in 
the  Atlantic  Flyway:  As  an  alternative 
to  conventional  bag  limits  for  ducks,  a 
40-day  season  with  a  point-system  bag 
limit  may  be  selected  by  States  in  the 
Atlantic  Flyway  during  the  framework 
dates  prescribed.  Point  values  for 
species  and  sexes  taken  are  as  follow:  in 
Florida  only,  the  fulvous  tree  duck 
counts  100  points  each;  in  all  States  the 
canvasback  counts  100  points  each 
(except  in  closed  areas  or  during  tha 
special  experimental  season);  the  female 
mallard,  black  duck,  and  mottled  duck 
(except  South  Carolina)  count  100  points 
each.  Wood  duck  (except  in  Virginia, 
North  Carolina,  South  Carolina  and 
Georgia  during  the  early  wood  duck 
season  option),  redhead  and  hooded 
merganser  count  70  points  each;  scaup, 
blue-winged  teal,  green-winged  teal,  sea 
ducks,  wigeon,  shoveler,  gadwall  and 
mergansers  (except  hooded)  count  20 
points  each;  the  wood  duck  during  the 
early  wood  duck  season  option  in 
Virginia,  North  Carolina,  South  Carolina 
and  Georgia  counts  25  points  each;  the 
male  mallard,  pintail,  ring-necked  duck, 
goldeneye,  bufflehead  and  all  other 
ducks  count  35  points  each.  The  daily 
bag  limit  is  reached  when  the  point 
value  of  the  last  bird  taken,  added  to  the 
sum  of  the  point  values  of  the  other 
birds  already  taken  during  that  day. 
reaches  or  exceeds  100  points.  The 
possession  limit  is  the  maximum  number 
of  birds  which  legally  could  have  been 
taken  in  2  days. 

Sea  Ducks:  In  any  State  in  the 
Atlantic  Flyway  selecting  both  point- 
system  regulations  and  a  special  sea 
duck  season,  sea  ducks  count  20  points 
each  during  the  point-system  season,  but 
during  any  part  of  the  sea  duck  season 
falling  outside  the  point-system  season, 
sea  duck  daily  bag  and  possession  limits 
of  7  and  14,  respectively,  apply. 


Canada  Geese 

Outside  Dates,  Season  Lengths,  and 
Limits:  Between  October  1, 1985.  and 
January  20. 1986.  Maine.  New 
Hampshire,  Vermont,  Massachusetts, 
Pennsylvania,  West  Virginia,  Maryland 
and  Virginia  (excluding  those  portions 
of  the  cities  of  Virginia  Beach  and 
Chesapeake  lying  east  of  Interstate  64 
and  U.S.  Highway  17)  may  select  70-day 
seasons  for  Canada  geese;  the  daily  bag 
and  possession  limits  are  3  and  6  geese; 
respectively.  In  New  York  (including 
Long  Island),  Rhode  Island,  Connecticut, 
New  Jersey,  Delaware,  the  Delmarva 
Peninsula  portions  of  Maryland  and 
Virginia,  and  that  portion  of 
Pennsylvania  lying  east  and  south  of  a 
boimdary  beginning  at  Interstate 
Highway  83  at  the  Maryland  border  and 
extending  north  to  Harrisburg,  then  east 
on  1-81  to  Route  443.  east  on  443  to 
Leighton,  then  east  via  208  to 
Stroudsburg,  then  east  on  1-80  to  the 
New  Jersey  line,  the  Canada  goose 
season  length  may  be  90  days  with  the 
closing  framework  date  extended  to 
January  31, 1986.  In  addition,  that 
portion  of  the  Susquehanna  River  from 
Harrisburg  north  to  the  confluence  of  the 
west  and  north  branches  at 
Northumberland,  including  a  25-yard 
zone  of  land  adjacent  to  the  waters  of 
the  river,  is  included  in  the  90-day  zone. 
The  daily  bag  limit  within  this  area 
(except  New  York,  Rhode  Island,  and 
Connecticut)  will  be  4  birds  with  the 
possession  limit  of  8  birds.  The  daily  bag 
and  possession  limits  in  New  York, 
Rhode  Island,  and  Connecticut  will  be  3 
and  6,  respectively.  Those  portions  of 
the  cities  of  Virginia  Beach  and 
Chesapeake  lying  east  of  Interstate  64 
and  U.S.  Highway  17  in  Virginia  may 
select  a  50-day  season  for  Canada  geese 
within  the  October  1. 1985.  to  January 
20, 1986,  framework;  the  daily  bag  and 
possession  limits  are  2  and  4  Canada 
geese,  respectively.  North  Carolina  and 
South  Carolina  may  select  a  43-day 
season  for  Canada  geese  within  a 
December  20, 1988,  to  January  31. 1985. 
framework;  the  daily  bag  and 
possession  limits  are  1  and  2  Canada 
geese,  respectively.  In  South  Carolina 
the  season  on  Canada  geese  is  closed  in 
the  counties  of  Abbeville.  Allendale, 
Anderson,  Bamberg,  Barnwell,  Beaufort, 
Cherokee.  Chester.  Colleton,  Edgefield. 
Fairfield.  Greenwood.  Hampton, 
Kershaw,  Lancaster,  Laurens,  Lee. 
McCormick,  Newberry,  Oconee, 
Pickens,  Richland,  Saluda,  Spartanburg, 
Sumter,  Union  and  York. 

Closures  on  Canada  geese:  The 
season  for  Canada  geese  is  closed  in 
Florida  and  Georgia. 


Snow  Geese 

Outside  Dates,  Season  Lengths,  and 
Limits:  Between  October  1, 1985.  and 
January  31, 1986.  States  in  the  Atlantic 
Flyway  may  select  a  90-day  season  for 
snow  geese  (including  blue  geese):  the 
daily  bag  and  possession  limits  are  4 
and  8,  respectively. 

Atlantic  Brant 

Outside  Dates,  Season  Lengths,  and 
Limits:  Between  October  1, 1985.  and 
January  20. 1986.  States  in  the  Atlantic 
Flyway  may  select  a  50-day  season  for 
Atlantic  brant;  the  daily  bag  and 
possession  limits  are  4  and  8  brant, 
respectively. 

Tundra  Swans 

In  North  Carolina  an  experimental 
season  for  tundra  swans  may  be 
selected  srbject  to  the  following 
conditions:  (a)  The  season  may  be  90 
days  and  must  run  concurrently  with  the 
snow  goose  season;  (b)  the  State  agency 
must  issue  and  obtain  harvest  and 
hunting  participation  data;  and  (c)  no 
more  than  6.000  permits  may  be  issued, 
authorizing  each  permittee  to  take  1 
timdra  swan. 

MississipiM  Flyway 

The  Mississippi  Flyway  includes 
Alabama,  Arkansas.  Illinois,  Indiana. 
Iowa.  Kentucky.  I^uisiana,  Michigan. 
Minnesota,  Mississippi,  Missouri,  Ohio, 
Teimessee  and  Wisconsin. 

Ducks,  Coots,  and  Mergansers 

Outside  Dates:  Between  October  8, 
1985,  and  January  13, 1986.  in  all  States. 

Hunting  Season:  Not  more  than  40 
days. 

Limits:  The  daily  bag  limit  of  ducks  is 
4.  and  may  include'no  more  than  2 
mallards  (no  more  than  1  of  which  may 
be  a  female).  1  black  duck,  2  wood 
ducks  (except  as  noted  below)  and  2 
pintails.  The  possession  limit  is  8, 
including  no  more  than  4  mallards  (no 
more  than  2  of  which  may  be  females).  2 
black  ducks.  4  wood  ducks  (except  as 
noted  below)  and  4  pintails.  Except  in 
closed  areas,  the  limits  of  canvasbacks 
and  redheads  are  1  daily  and  2  in 
possession  for  each  species. 

Closed  Areas  for  Canvasback 
Hunting:  Mississippi  River — (1)  Entire 
river,  both  sides,  from  Lock  and  Dam  9 
upstream  to  the  confluence  of  the 
Chippewa  River.  (2)  Pool  19  bordering 
Iowa  and  Illinois. 

Michigan — Macomb  and  St  Clair 
Counties,  including  the  adjacent  Great 
Lakes  waters  and  interconnecting 
waterways  under  the  jurisdiction  of  the 
State  of  MichigaiL 
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Wisconsin — In  the  Mississippi  River 
Zone,  all  that  part  of  Wisconsin  west  of 
the-  Burlington-Northem  Railroad  from 
Lock  and  Dam  9  north  to  the  centerline 
of  the  Chippewa  River. 

Merganser  Limits:  The  daily  bag  limit 
of  mergansers  is  5,  only  1  of  which  may 
be  a  hooded  merganser.  The  possession 
limit  is  10.  only  2  of  which  may  be 
hooded  mergansers. 

Coot  Limits:  The  daily  bag  and 
possession  limits  of  coots  are  15  and  30, 
respectively. 

Point  System  Option:  As  an 
alternative  to  conventional  bag  limits  for 
ducks,  a  40-day  season  with  point- 
system  bag  and  possession  limits  may 
be  selected  within  the  framework  dates 
prescribed.  Point  values  for  species  and 
sexes  taken  are  as  follows:  Except  in 
closed  areas,  the  canvasback.  female 
mallard  and  black  duck  count  100  points 
each;  the  redhead,  wood  duck  (except  as 
noted  below]  and  hooded  merganser 
count  70  points  each;  the  blue-winged 
teal,  cinnamon  teal,  wigeon,  gadwall. 
shoveler,  scaup,  green-winged  teal  and 
mergansers  (except  hooded  merganser) 
count  20  points  each;  the  male  mallard, 
pintail,  and  all  other  species  of  ducks 
count  35  points  each.  The  daily  bag  limit 
is  reached  when  the  point  value  of  the 
last  bird  taken,  added  to  the  sum  of  the 
point  values  of  the  other  birds  ah^ady 
taken  during  that  day.  reaches  or 
exceeds  100  points.  The  possession  limit 
is  the  maximum  number  of  birds  that 
legally  could  have  been  taken  in  2  days. 

Coot  Limits — Point  System:  Coots 
have  a  point  value  of  zero,  but  the  daily 
bag  and  possession  limits  are  15  and  30. 
respectively,  as  under  the  conven^;onal 
limits. 

Early  Wood  Duck  Season  Option: 
Arkansas,  Louisiana,  Mississippi  and 
Alabama  may  split  their  regular  duck 
hunting  seasons  in  such  a  way  that  a 
hunting  season  not  to  exceed  9 
consecutive  days  may  occur  between 
October  8  and  October  16.  During  this 
period,  under  conventional  regulations, 
no  special  restrictions  within  the  regular 
daily  bag  and  possession  limits 
established  for  the  Flyway  shall  apply  to 
wood  ducks,  and  under  the  point  system 
the  point  value  of  wood  ducks  shall  be 
25  points.  For  other  species  of  ducks, 
daily  bag  and  possession  limits  shall  be 
the  same  as  established  for  the  Flyway 
under  conventional  or  point-system 
regulations.  In  addition,  the  extra  blue- 
winged  teal  option  available  to  States  in 
this  Flyway  that  select  conventional 
regulations  and  do  not  have  a 
September  teal  season  may  be  selected 
during  this  period.  This  exception  to  the 
daily  bag  and  possession  limits  for 
wood  ducks  shall  not  apply  to  that 


portion  of  the  duck  hunting  season  that 
occurs  after  October  16. 

Western  Louisiana:  In  that  portion  of 
Louisiana  west  of  a  boundary  beginning 
at  the  Arkansas-Louisiana  border  on 
Louisiana  Highway  3;  then  south  along 
Louisiana  Highway  3  to  Bossier  City; 
then  east  along  Interstate  20  to  Minden; 
then  south  along  Louisiana  Highway  7  to 
Ringgold;  then  east  along  Louisiana 
Highway  4  to  Jonesboro;  then  south 
along  U.S.  Hi^way  167  to  Lafayette; 
then  southeast  along  U.S.  Highway  90  to 
Houma;  then  south  along  the  Houma 
Navigation  Channel  to  the  Gulf  of 
Mexico  through  Cat  Island  Pass — the 
season  for  ducks,  coots  and  mergansers 
may  extend  5  additional  days.  If  the  5- 
day  extension  is  selected,  and  if  point- 
system  regulations  are  selected  for  the 
State,  point  values  will  be  the  same  as 
for  the  rest  of  the  State. 

Pymatuning  Reservoir  Area,  Ohio: 
The  waterfowl  seasons,  limits  and 
shooting  hours  in  the  Pymatuning 
Reservoir  area  of  Ohio  will  be  the  same 
as  those  selected  by  Pennsylvania.  The 
area  includes  Pymatuning  Reservoir  and 
that  part  of  Ohio  bounded  on  the  north 
by  Country  Road  306  known  as 
Woodward  Road,  on  the  west  by 
Pymatuning  Lake  Road,  and  on  the 
south  by  U.S.  Highway  322. 

Zoning:  Alabama,  Illinois,  Indiana, 
Iowa,  Michigan,  Missouri,  Ohio, 
Tennessee,  and  Wisconsin  may  select 
hunting  seasons  for  ducks,  coots  and 
mergansers  by  zones  described  as 
follows: 

Alabama:  South  Zone — Mobile  and 
Baldwin  Counties.  North  Zone — The 
remainder  of  Alabama.  The  season  in 
the  South  Zone  may  be  split. 

Illinois:  North  Zone — That  portion  of 
the  State  north  of  a  line  running  east 
from  the  Iowa  border  along  Illinois 
Highway  92  to  1-280,  east  along  1-280  to 
1-80,  then  east  along  1-80  to  the  Indiana 
border.  Central  Zone — That  portion  of 
the  State  betweep  the  North  and  South 
Zone  boundaries.  South  Zone — That 
portion  of  the  State  south  of  a  line 
nmning  east  from  the  Missouri  border 
along  Illinois  Highway  155  to  Illinois 
Highway  159,  north  along  Illinois 
Highway  159  to  Illinois  Highway  161. 
east  along  Illinois  Highway  161  to 
Illinois  Highway  4,  north  along  Illinois 
Highway  4  to  1-70,  then  east  along  1-70 
to  the  Indiana  border. 

Indiana:  North  Zone:  That  portion  of 
the  State  north  of  State  Highway  18. 
Ohio  River  Zone:  That  portion  of 
Indiana  south  of  Interstate  Highway  64. 
South  Zone:  That  portion  of  the  State 
between  the  North  and  Ohio  River  Zone 
boimdaries.  The  season  in  each  zone 
may  be  split  into  two  segments. 


Iowa:  North  Zone — That  portion  of 
Iowa  north  of  Interstate  80.  South 
Zone — the  remainder  of  the  State. 

Michigan:  North  Zone — The  Upper 
Peninsula.  Southeast  Zone — That 
portion  of  the  Lower  Peninsula  south 
and  east  of  a  line  rurming  north  from  the 
Michigan-Ohio  border  along  U.S. 
Highway  127  to  US-27  to  South  County 
Line  Road  in  Gratiot  County,  east  along 
South  County  Line  Road  to  McClelland 
Road,  north  along  McClelland  Road  to 
M-S7,  west  along  M-57  to  US-27.  north 
along  US-27  to  M-20.  east  along  M-20  to 
US-10.  east  along  US-10  to  M-13.  north 
along  M-13  to  US-23,  north  and  east 
along  US-23  to  Shore  Road  in  Arenac 
County,  east  along  Shore  Road  to  the  tip 
of  Point  Lookout,  then  due  east  ten  miles 
into  Saginaw  Bay,  and  from  that  point 
along  a  northeast  line  to  the  Ontario 
border.  Middle  Zone — The  remainder  of 
the  State.  Michigan  may  split  its  season 
in  each  zone  into  two  segments. 

Missouri:  North  Zone — That  portion 
of  Missouri  north  of  a  line  nmning  east 
from  the  Kansas  border  along  U.i . 
Highway  54  to  U.S.  Highway  65,  south 
along  U.S.  Highway  65  to  State  Highway 
32,  east  along  State  Highway  32  to  State 
Highway  72,  east  along  State  Highway 
72  to  State  Highway  34,  then  east  along 
State  Highway  34  to  the  Illinois  border. 
South  Zone — The  remainder  of  Missouri. 
Missouri  may  split  its  season  in  each 
zone  into  two  segments. 

Ohio:  The  counties  of  Darke,  Miami, 
Clark,  Champaign,  Union.  Delaware, 
Licking,  Muskingam,  Guernsey,  Harrison 
and  Jefferson  and  all  counties  north 
thereof.  In  addition,  the  North  Zone  also 
includes  that  portion  of  the  Buckeye 
Lake  area  in  Fairfield  and  Perry 
Counties  bounded  on  the  west  by  State 
Highway  37,  on  the  south  by  State 
Highway  204,  and  on  the  east  by  State 
Highway  13.  Ohio  River  Zone— The 
counties  of  Hamilton,  Clermont,  Brown, 
Adams,  Scioto,  Gallia  and  Meigs.  South 
Zone — That  portion  of  the  State 
between  the  North  and  Ohio  River  Zone 
boundaries.  Ohio  may  split  its  season  in 
each  zone  into  two  segments. 

Tennessee:  Reelfoot  Zone — Lake  and 
Obion  Counties,  or  a  designated  portion 
of  that  area.  State  Zone — The  remainder 
of  Tennessee.  Seasons  may  be  split  into 
two  segments  in  each  zone. 

Wisconsin:  North  Zone — That  portion 
of  the  State  north  of  a  line  extending 
northerly  from  the  Minnesota  border 
along  the  center  line  of  the  Chippewa 
River  to  State  Highway  35,  east  along 
State  Highway  35  to  State  Highway  25. 
north  along  State  Highway  25  to  U.S, 
Highway  10,  east  along  U.S.  Highway  10 
to  its  junction  with  the  Manitowoc 
Harbor  in  the  city  of  Manitowoc,  then 
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easterly  to  the  eastern  State  boundary  in 
Lake  Michigan.  South  Zone — The 
remainder  of  Wisconsin.  The  season  in 
the  South  Zone  may  be  split  into  two 
segments. 

Within  each  State:  (1)  The  same  bag 
limit  option  must  be  selected  for  all 
zones;  and  (2)  if  a  special  scaup  season 
is  selected  for  a  zone,  it  shall  be  held 
outside  the  regular  season  in  that  zone. 

Geese 

Definition:  For  the  purpose  of  hunting 
regulations  listed  below,  the  term 
"geese"  also  includes  brant. 

Outside  Dates,  Season  Lengths  and 
Limits:  Between  September  28. 1985.  and 
January  20. 1986.  States  may  select  70- 
day  seasons  for  geese,  with  a  daily  bag 
limit  of  5  geese,  to  include  no  more  than 
2  white-fronted  geese.  The  possession 
limit  is  10  geese,  to  include  no  more  than 
4  white-fronted  geese.  Regulations  for 
Canada  geese  and  exceptions  to  the 
above  general  provisions  are  shown 
below  by  State. 

Outside  Dates  and  Limits  on  Snow 
and  White-fronted  Geese  in  Louisiana: 
Between  September  28, 1985,  and 
February  14, 1986,  Louisiana  may  select 
70-day  seasons  on  snow  (including  blue) 
and  white-fronted  geese  by  zones 
established  for  duck  hunting  seasons, 
with  daily  bag  and  possession  limits  as 
described  above. 

Minnesota:  In  the:  (a)  Lac  Qui  Parle 
Zone  (described  in  State  Regulations) — 
the  season  for  Canada  geese  closes  after 
50  days  or  when  4,500  birds  have  been 
harvested,  whichever  occurs  first.  The 
daily  bag  limit  is  1  Canada  goose  and 
the  possession  limit  is  2. 

(b)  Southeastern  Zone  (described  in 
State  regulations) — the  season  for 
Canada  geese  may  extend  for  70 
consecutive  days.  The  daily  bag  limit  is 
2  Canada  geese  and  the  possession  limit 
is  4. 

(c)  Remainder  of  the  State — the 
season  for  Canada  geese  may  extend  for 
50  days.  The  daily  bag  limit  is  1  Canada 
goose  and  the  possession  limit  is  2. 

Iowa:  The  season  may  extend  for  70 
consecutive  days.  The  daily  bag  limit  is 
2  Canada  geese  and  the  possession  limit 
is  4.  The  season  for  geese  in  the 
Southwest  Goose  Zone  (that  portion  of 
the  State  bounded  by  U.S.  Highways  92 
and  71)  may  be  held  at  a  different  time 
that  the  season  in  the  remainder  of  the 
State. 

Missouri:  In  the:  (a)  Swan  Lake  Zone 
(described  in  State  regulations) — the 
season  for  Canada  geese  closes  after  70 
days  or  when  16,000  birds  have  been 
harvested,  whichever  occurs  first.  The 
daily  bag  limit  is  2  Canada  geese  and 
the  possession  limit  is  4. 


(b)  Southeast  Zone  (east  of  U.S. 
Highway  67  and  south  of  Crystal  City) — 
A  50-day  season  on  Canada  geese  may 
be  selected  between  December  1, 1985, 
and  January  20, 1986,  with  a  daily  bag 
limit  of  1  Canada  goose  and  a 
possession  limit  of  2. 

(c)  Remainder  of  the  State — the 
season  for  Canada  geese  may  extend  for 
50  days  in  the  respective  duck  hunting 
zones.  The  daily  bag  limit  is  1  Canada 
goose,  and  the  possession  limit  is  2. 

Wisconsin:  In  the:  (a)  Horicon — 
Central  Zone  (Columbia,  Dodge,  Fond 
Du  Lac,  Green  Lake,  Marquette  and 
Winnebago  Counties,  and  the  northwest 
port  of  Washington  County  north  of 
State  Highway  33  and  west  of  U.S. 
Highway  45)— the  harvest  of  Canada 
geese  is  limited  to  15,000  birds.  The 
season  may  not  exceed  40  days.  In  the 
Theresa  Zone  (described  in  State 
regulations),  the  daily  bag  limit  is  1 
Canada  goose  per  permittee  through 
October  13  and  2  Canada  geese  per 
permittee  thereafter.  In  the  remainder  of 
the  Horicon-Central  Zone,  the  season 
limit  may  not  exceed  2  Canada  geese 
per  permittee. 

(b)  Mississippi  River  Zone  (that 
portion  of  the  State  west  of  the 
Burlington-Northern  Railroad  in  Grant, 
Crawford,  Vernon,  LaCrosse, 
Trempealeau.  Buffalo,  Pepin  and  Pierce 
Counties) — the  season  for  Canada  geese 
may  extend  for  70  days.  Limits  are  1 
Canada  goose  daily  and  2  in  possession 
through  November  24,  and  2  daily  and  4 
in  possession  thereafter. 

(c)  Northeast  Zone  (that  portion  of  the 
North  Hunting  Zone  which  includes  the 
Counties  of  Vilas,  Oneida,  Lincoln, 
Marathon,  a  portion  of  Wood  County, 
and  all  counties  or  portions  of  counties 
eastward).  The  season  for  Canada  geese 
may  not  exceed  10  days.  The  season 
may  extend  for  20  days  if  the  State 
submits,  during  the  public  comment 
period,  a  satisfactory  plan  to  effectively 
monitor  the  harvest  during  the  season 
and  close  the  season  if  excessive 
harvest  of  Canada  geese  is  indicated. 
The  monitoring  plan  should  focus  on, 
but  not  be  limited  to,  the  14  counties 
outside  the  Horicon-Central  tag  zone 
where  permits  are  required.  The  daily 
bag  limit  is  1  Canada  goose  and  the 
possession  limit  is  2.  In  Brown  County,  a 
special  late  season  to  control  local 
populations  of  giant  Canada  geese  may 
be  held  during  December  1-31.  The  daily 
bag  and  possession  limits  during  this 
special  season  are  2  and  4  birds, 
respectively. 

(d)  Southeast  Zone  (that  portion  of  the 
South  Hunting  Zone  which  includes  part 
of  Wood  County,  Juneau,  Sauk,  Dan  and 
Green  Counties  and  all  counties  or 
portions  of  counties  eastward) — in  that 


portion  of  the  Southeast  Zone  outside 
the  Horicon-Central  tag  zone,  the  season 
may  not  exceed  10  days.  The  season 
may  extend  for  20  days  if  the  State 
submits,  during  the  public  comment 
period,  a  satisfactory  plan  to  e^ectively 
monitor  the  harvest  during  the  season 
and  close  the  season  if  excessive 
harvest  of  Canada  geese  is  indicated. 
The  monitoring  plan  should  focus  on. 
but  not  be  limited  to,  the  14  counties 
outside  the  Horicon-Central  tag  zone 
where  permits  are  required.  The  daily 
bag  limit  is  1  Canada  goose  and  the 
possession  limit  is  2.  In  the  Rock  Prairie 
Zone  (described  in  State  regulations),  a 
special  late  season  to  harvest  giant 
Canada  geese  may  be  held  between 
November  16  and  December  15.  During 
the  late  season,  the  daily  bag  limit  ia  1 
Canada  goose  and  the  possession  limit 
is  2. 

(e)  Remainder  of  the  State — the 
season  for  Canada  geese  may  not 
exceed  20  days,  llie  daily  bag  limit  is  1 
Canada  goose  and  the  possession  limit 
is  2. 

Illinois:  In  the:  (a)  Southern  Illinois 
Quota  Zone  (described  in  State 
regulations)— The  season  for  Canada 
geese  will  close  after  40  days  or  when 
17,500  birds  have  been  harvested, 
whichever  occurs  first.  The  daily  bag 
limit  is  2  Canada  geese  and  the 
possession  limit  is  4. 

(b)  Tri-County  Area  (all  of  Knox 
County;  the  townships  of  Buckhart 
Canton,  Cass,  Deerfield,  Fairview. 
Farmington.  Joshua.  Orion.  Putnam  and 
that  portion  of  Vanner  Township 
bounded  on  the  north  by  Illinois  Route  9 
and  on  the  east  by  U.S.  24  in  Fulton 
County;  the  township  of  Alba. 
Aimawan.  Atkinson  and  Cornwall  in 
Henry  County) — The  season  for  Canada 
geese  may  not  exceed  20  days.  The  daily 
bag  limit  is  1  Canada  goose  and  the 
possession  limit  is  2. 

(c)  Remainder  of  State — Seasons  for 
Canada  geese  up  to  20  days  may  be 
selected  by  zones  established  for  duck 
hunting  seasons,  except  that  in  the 
South  Zone  the  season  will  close  no 
later  than  December  15.  The  daily  bag 
limit  is  1  Canada  goose  and  the 
possession  limit  is  2. 

Michigan:  In  the  (a)  North  Zone — ^In 
the  counties  of  Baraga,  Dickinson,  Delta, 
Gogebic,  Houghton,  Iron.  Keweenaw, 
Marquette,  Menominee,  and  Ontonagon, 
the  framework  opening  date  for  geese  is 
September  26.  In  the  remainder  of  the 
North  Zone,  the  framework  opening  date 
is  September  28.  Throughout  the  North 
Zone,  the  season  for  Canada  geese  may 
extend  for  20  days.  The  daily  bag  limit  is 
1  Canada  goose  and  the  possession  limit 
is  2. 
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(b)  Middle  Zone: 

(1)  Allegan  County  Zone  (that  portion 
of  Allegan  County  west  of  U.S.  Highway 
131) — the  season  for  Canada  geese 
closes  after  40  days  or  when  3.000  birds 
have  been  harvested,  whichever  occurs 
first.  The  daily  bag  limit  is  2  Canada 
geese  and  the  possession  limit  is  4. 

(2)  Remainder  of  Middle  Zone — The 
season  for  Canada  geese  may  extend  for 
30  days.  The  daily  bag  limit  is  1  Canada 
goose  and  the  possession  limit  is  2. 

(c)  Southeast  Zone — The  season  for 
Canada  geese  may  extend  for  40  days. 
The  daily  bag  limit  is  2  Canada  geese 
and  the  possession  limit  is  4. 

(d)  Southern  Michigan  Goose 
Management  Area  (described  in  State 
regulations) — A  late  Canada  goose 
season  of  up  to  47  days  may  be  held 
between  January  1, 1986.  and  February 
16. 1988.  The  daily  bag  limit  is  2  Canada 
geese  and  the  possession  limit  is  4. 

Ohio:  The  daily  bag  limit  is  2  Canada 
geese  and  the  possession  limit  is  4. 
except  that  in  the  counties  of  Ashtabula, 
Trumbull,  Marion,  Wyandot,  Lucas. 
Ottawa,  Erie.  Sandusky.  Mercer  and 
Auglaize,  the  daily  bag  limit  is  1  Canada 
goose  and  the  possession  limit  is  2. 

Indiana:  In:  (a)  Posey  County — The 
season  for  Canada  geese  will  close  after 
40  days  or  when  1,800  birds  have  been 
harvested,  whichever  occurs  first.  The 
daily  bag  limit  is  2  Canada  geese  and 
the  possession  limit  is  4. 

(b)  Remainder  of  the  State — The 
season  for  Canada  geese  may  extend  for 
70  days.  The  daily  bag  limit  is  2  Canada 
geese  and  the  possession  limit  is  4. 

Kentucky:  In  the:  (a)  West  Kentucky 
Zone  (that  portion  of  the  State  west  of  a 
line  beginning  at  the  Kentucky — 
Tennessee  border  at  Fulton.  Kentucky, 
extending  northerly  along  the  Purchase 
Parkway  to  1-24,  east  on  1-24  to  U.S.  841; 
northerly  on  U.S.  641  to  U.S.  60; 
northeasterly  on  U.S.  80  to  U.S.  41;  and 
Lhen  northerly  on  U.S.  41  to  the 
Kentucky-Indiana  border)— The  season 
for  Canada  geese  wiU  close  after  40 
da>s  or  when  7.000  birds  have  been 
harvested,  whichever  occurs  first.  The 
daily  bag  limit  is  2  Canada  geese  and 
the  possession  limit  is  4.  The  season 
may  extend  to  January  31. 1986. 

(b)  Remainder  of  the  State — The 
season  may  extend  for  70  days.  The 
daily  bag  limit  is  2  Canada  geese  and 
the  possession  limit  is  4. 

Tennessee:  In  the:  (a)  Northwest  Zone 
(I^ke.  Obion,  and  Weakley  Counties, 
and  those  portions  of  Gibson  and  Dyer 
Counties  not  included  in  the  Southwest 
Zone) — The  season  will  close  after  40 
days  or  when  1,500  birds  have  been 
harvested,  whichever  occurs  first.  The 
daily  bag  limit  is  2  Canada  geese  and 


the  possession  limit  is  4.  The  season 
may  extend  to  January  31. 1986. 

(b)  Southwest  Zone  (that  portion  of 
the  State  bounded  on  the  north  by  State 
Highways  20  and  104,  and  on  the  east  by 
U.S.  Highways  45W  and  45}— The 
season  for  Canada  geese  may  extend  for 
15  days,  with  a  framework  closing  date 
of  January  31, 1986.  The  daily  bag  limit 
is  1  Canada  goose  and  the  possession 
limit  is  2. 

(c)  Remainder  of  the  State— The 
season  for  Canada  geese  may  extend  for 
70  days.  The  daily  bag  limit  is  1  Canada 
goose  and  the  possession  limit  is  2. 
except  in  that  portion  west  of  State 
Highway  13.  where  the  daily  bag  and 
possession  limits  are  2  and  4, 
respectively. 

Arkansas  and  Louisiana:  The  season 
for  Canada  geese  is  closed. 

Mississippi:  In  the:  (a)  Sardis  Zone 
(described  in  State  regulations) — The 
season  for  Canada  geese  may  extend  for 
30  days.  10  days  of  which  must  occiu* 
before  December  15. 1985.  The  daily  bag 
limit  is  1  Canada  goose  and  possession 
limit  is  2. 

(b)  Remainder  of  the  State — ^The 
season  for  Canada  geese  may  not 
exceed  15  days.  The  daily  bag  limit  is  1 
Canada  goose  and  the  possession  hmit 
is  2. 

In  both  areas,  the  framework  closing 
date  is  January  31, 1986. 

Alabama:  The  season  is  closed  for  all 
geese  in  the  counties  of  Henry,  Russell 
and  Barbour.  Elsewhere  in  Alabama,  the 
daily  bag  limit  is  2  Canada  geese  and 
the  possession  limit  is  4. 

Missouri,  Illinois.  Indiana.  Kentucky 
and  Tennessee  Quota  Zone  Closures: 
When  it  has  been  determined  that  the 
quota  of  Canada  geese  allotted  to  the 
Southern  Illinois  Zone,  the  Swan  Lake 
Zone  in  Missouri,  Posey  County  in 
Indiana,  and,  if  applicable,  the  West 
Kentucky  Zone  and  the  Northwest  Zone 
in  Tennessee  will  have  been  filled,  the 
season  for  taking  Canada  geese  in  the 
respective  area  will  be  closed  by  the 
Director  upon  giving  public  notice 
through  local  information  media  at  least 
48  hours  in  advance  of  the  time  and  date 
of  closing  or  by  the  State  through  State 
regulations  with  such  notice  and  time 
(not  in  excess  of  48  hours)  as  they  deem 
necessary. 

Shipping  Restriction:  In  Illinois  and 
Missouri  and  in  the  Kentucky  counties 
of  Ballard,  Hickman.  Fulton  and 
Carlisle,  geese  may  not  be  transported, 
shipped  or  delivered  for  transportation 
or  shipment  by  common  carrier,  the 
Postal  Service,  or  by  any  person  except 
as  the  personal  baggage  of  licensed 
waterfowl  hunters,  provided  that  no 
hunter  shall  possess  or  transport  more 
than  the  legally-prescribed  possession 


limit  of  geese.  Geese  possessed  or 
transported  by  persons  other  than  the 
taker  must  be  labeled  with  the  name 
and  address  of  the  taker  and  the  date 

taken. 

Central  Flyway 

The  Central  Flyway  includes 
Colorado  (east  of  the  Continental 
Divide).  Kansas,  Montana  (Blaine. 
Carbon,  Fergus,  Judith  Basin,  Stillwater, 
Sweetgrass,  Wheatland  and  all  counties 
east  thereof),  Nebraska,  New  Mexico 
(east  of  the  Continental  Divide  except 
that  the  entire  Jicarilla  Apache  Indian 
Reservation  is  in  the  Pacific  Flyway), 
North  Dakota,  Oklahoma,  South  Dakota, 
Texas  and  Wyoming  (east  of  the 
Continental  Divide). 

Ducks  (including  mergansers)  and  Coots 

Outside  Dates:  October  8, 1985, 
through  January  13. 1988. 

Hunting  Season:  Seasons  in  the  Low 
Plains  Unit  may  include  no  more  than  50 
days.  Seasons  in  the  High  Plains 
Mallard  Management  Unit  may  include 
no  more  than  65  days.  The  High  Plains 
Unit,  roughly  defined  as  that  portion  of 
the  Central  Flyway  which  lies  west  of 
the  100th  meridian,  shall  be  described  in 
State  regulations. 

States  may  split  their  seasons  into  2 
or,  in  lieu  of  zoning,  3  segments. 

Doily  Bag  and  Possession  Limits: 
Conventional  limits  are  4  ducks  daily, 
including  no  more  than  3  mallards  of 
which  no  more  than  1  may  be  a  female, 
3  pintails  of  which  no  more  than  1  may 
be  a  female,  1  canvasback.  1  redhead,  1 
hooded  merganser  and  2  wood  duck.<<; 
and  8  in  possession,  incuding  no  more 
than  6  mallards  of  which  no  more  than  1 
may  be  a  female,  8  pintails  of  which  no 
more  than  2  may  be  females,  1 
canvasback,  2  redheads,  2  hooded 
mergansers  and  4  wood  ducks. 

As  an  alternative,  States  may  select 
point  system  bag  and  possession  limits. 
Under  this  system,  the  daily  limit  is 
reached  when  the  point  values  of  the 
last  duck  taken  and  other  ducks  already 
taken  during  that  day  total  100  or  more 
points.  The  value  of  each  female 
mallard,  canvasback,  and  mottled  duck 
(Texas  only)  is  100  points;  each  wood 
duck,  rehead  and  hooded  merganser  is 
70  points;  each  blue-winged  teal,  green- 
winged  teal,  cinnamon  teal,  scaup, 
gadwall,  wigeon,  shoveler,  and 
merganser  (except  the  hooded 
merganser)  is  20  points:  and  of  each 
duck  of  other  species  and  sexes  is  35 
points.  The  possession  limit  is  the 
equivalent  of  two  daily  limits. 

Daily  bag  and  possession  limits  for 
coots  are  15  and  30,  respectively. 
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Zoning:  Duck  and  coot  hunting 
seasons  may  be  selected  independently 
in  described  zones  of  the  following 
States: 

Montana  (Central  Flyway  portion): 
Experimental  Zone  1.  The  counties  of 
Bighorn.  Blaine.  Carbon,  Daniels.  Fergus. 
Garfield.  Golden  Valley.  Judith  Basin. 
McCone,  Musselshell.  Petroleum. 
Phillips.  Richland,  Roosevelt.  Sheridan. 
Stillwater.  Sweetgrass.  Valley, 
Wheatland  and  Yellowstone. 

Experimental  Zone  2.  The  counties  of 
Carter,  Custer.  Dawson.  Fallon.  Powder 
River.  Prairie.  Rosebud.  Treasure  and 
Wibaux. 

Nebraska  (Low  Plains  portion);  Zone 
1.  Keya  Paha  County  east  of  U.S. 
Highway  183  and  all  of  Boyd  County 
including  the  adjacent  waters  of  the 
Niobrara  River. 

Zone  2.  The  area  bounded  by 
designated  highways  and  political 
boundaries  starting  on  U.S.  73  at  the 
State  Line  near  Falls  City:  north  to  N-67; 
north  through  Nemaha  to  U.S.  73-75; 
north  to  U.S.  34;  west  to  the  Alvo  Road: 
north  to  U.S.  6;  northeast  to  N-63;  north 
and  west  to  U.S.  77;  north  to  N-92;  west 
to  U.S.  81:  south  to  N-66;  west  to  N-14; 
south  to  1-80;  west  to  U.S.  34:  west  to  N- 
10;  south  to  the  State  Line:  west  to  U.S. 
283;  north  to  N-23;  west  to  N-47:  north 
to  U.S.  30;  east  to  N-14;  north  to  N-52; 
northwesterly  to  N-01;  west  to  U.S.  281; 
north  to  Wheeler  County  and  including 
all  of  Wheeler  and  Garfield  Counties 
and  Loup  County  east  of  U.S.  183;  east 
on  N-70  from  Wheeler  County  to  N-14; 
south  to  N-39;  southeast  to  N-22;  east  to 
U.S.  81;  southeast  to  U.S.  30;  east  to  U.S. 
73;  north  to  N-51:  east  to  the  State  Line; 
and  south  and  west  along  the  State  Line 
to  the  point  of  beginning. 

Zone  3.  The  area,  excluding  Zone  1. 
north  of  Zone  2. 
Zone  4.  The  area  south  of  Zone  2. 
New  Mexico:  Experimental  Zone  1. 
The  Central  Flyway  portion  of  New 
Mexico  north  of  Interstate  Highway  40 
and  U.S.  Highway  54. 

Experimental  Zone  2.  The  remainder 
of  the  Central  Flyway  portion  of  New 
Mexico. 

Oklahoma:  Zone  1.  That  portion  of 
northwestern  Oklahoma,  except  the 
Panhandle,  bounded  by  the  following 
highways:  starting  at  the  Texas- 
Oklahoma  border,  OK  33  to  OK  47,  OK 
47  to  U.S.  183.  U.S.  183  to  1-40. 1-40  to 
U.S.  177.  U.S.  177  to  OK  33.  OK  33  to  I- 
35. 1-35  to  U.S.  60,  U.S.  60  to  U.S.  64.  U.S. 
64  to  OK  132.  and  OK  132  to  the 
Oklahonja-Kansas  state  line. 

Zone  2.  The  remainder  of  the  Low 
Plains. 

South  Dakota  (Low  Plains  portion): 
South  Zone.  Bon  Homme  County  south 
of  S.D.  Highway  50;  Charies  Mix  County 


south  and  west  of  a  line  formed  by  S.D. 
Highway  50  from  Douglas  County  to 
Geddes,  Highways  CFAS  6198  and  FAS 
3207  to  Lake  Andes,  and  S.D.  Highway 
50  to  Bon  Homme  County;  Gregory 
County;  and  Yankton  County  west  of 
U.S.  Highway  81. 

North  Zone.  The  remainder  of  the  Low 
Plains. 

Wyoming  (Central  Flyway  portion): 
Zone  1.  Sheridan,  Johnson,  Natrona. 
Campbell  Crook.  Weston.  Converse  and 
Niobrara  Counties. 

Zone  2.  Platte.  Goshen  and  Laramie 
Counties. 

Zone  3.  Carbon  and  Albany  Counties. 

Zone  4.  Park.  Big  Horn.  Hot  Springs. 
Washakie  and  Fremont  Counties. 

Geese 

Definitions:  In  the  Central  Flyway, 
"geese"  includes  all  species  of  geese  and 
brant,  "dark  geese"  includes  Canada 
and  white-fronted  geese  and  black 
brant,  and  "light  geese"  includes  all 
others. 

Outside  Dates:  September  28. 1985. 
through  January  19. 1986.  for  daik  geese 
and  September  28, 1985,  through 
February  16, 1986  (February  28, 1986, 
1986,  in  New  Mexico),  for  light  geese. 

Possession  Limits:  Goose  possession 
limits  are  twice  the  daily  bag  limits. 

Hunting  Seasons:  Seasons  in  States, 
and  independenUy  in  described  goose 
management  units  within  States,  may  be 
as  follows: 

Colorado:  No  more  than  93  days  with 
a  daily  limit  of  5  geese  that  may  include 
no  more  than  2  dark  geese. 

Kansas:  For  dark  geese,  no  more  than 
7^  days  with  daily  limits  of  2  Canada 
geese  or  1  Canada  goose  and  1  white- 
fronted  goose  through  November  24  and 
no  more  than  1  Canada  goose  and  1 
white-fronted  goose  during  the 
remainder  of  the  season. 

For  Light  Goose  Unit  1  (that  area  east 
of  U.S.  75  and  north  of  1-70),  no  more 
than  86  days  with  a  daily  limit  of  5. 

For  Light  Goose  Unit  2  (the  remainder 
of  Kansas),  no  more  than  86  days  with  a 
daily  limit  of  5. 

Montana:  No  more  than  93  days  with 
daily  limits  of  2  geese  iii  Sheridan 
County  and  3  geese  in  the  remainder  of 
the  Central  Flyway. 

Nebraska:  For  Dark  Goose  Unit  1 
(Boyd,  Cedar  west  of  U.S.  81.  Keya  Paha 
east  of  U.S.  183  and  Knox  Counties),  no 
more  than  79  days  with  daily  limits  of  1 
Canada  goose  and  1  white-fronted  goose 
through  November  8  and  no  more  than  2 
Canada  geese  or  1  Canada  goose  and  1 
white-fronted  goose  for  the  remainder  of 
the  season. 

For  Dark  Goose  Unit  2  (the  remainder 
of  the  State  east  of  the  following 
highways  starting  at  the  South  Dakota 


line;  U.S.  183  to  NE  2.  NE  2  to  U.S.  281. 
and  U.S.  281  to  Kansas),  no  more  than  72 
days  with  daily  limits  of  2  Canada  geese 
or  1  Canada  goose  and  1  white-fronted 
goose  through  November  17  and  no 
more  than  1  Canada  goose  and  1  white- 
fronted  goose  for  the  remainder  of  the 
season. 

For  Dark  Goose  Unit  3  (that  part  of 
the  State  west  of  Units  1  and  2),  no  more 
than  72  days  with  daily  limits  of  2 
Canada  geese  or  1  Canada  goose  and  1 
white-fronted  goose  through  November 
17  and  ho  more  than  1  Canada  goose 
and  1  white-fronted  goose  for  the 
remainder  of  the  season. 

For  light  geese,  no  more  than  86  days 
with  a  daily  limit  of  5. 

New  Mexico:  For  dark  geese,  no  more 
than  93  days  with  a  daily  limit  of  2. 

For  light  geese,  no  more  than  93  days 
with  a  daily  hmit  of  5. 

North  Dakota:  For  dark  geese,  no 
more  than  72  days  with  daily  limits  of  1 
Canada  goose  and  1  white-fronted  goose 
or  2  white-fronted  geese  through 
November  3  and  no  more  than  2  dark 
geese  during  the  remainder  of  the 
season. 

For  light  geese,  no  more  than  86  days 
with  a  daily  limit  of  5. 

Oklahoma:  For  Dark  Goose  Unit  1 
(that  portion  of  western  and  southern 
Oklahoma  bounded  by  the  following 
highways:  starting  at  the  Kansas- 
Oklahoma  line.  U.S.  77  to  U.S.  177  to  OK 
33  to  U.S.  75.  U.S.  75  to  Indian  Nation 
Turnpike,  Indian  Nation  Turnpike  to 
U.S.  271,  and  U.S.  271  to  the  Oklahoma- 
Texas  line),  no  more  than  72  days  with  a 
daily  limit  of  2  Canada  geese  or  1 
Canada  goose  and  1  white-fronted 
goose. 

For  Dark  Goose  Unit  2  (the  remainder 
of  Oklahoma),  no  more  than  72  days 
with  a  daily  limit  of  2  Canada  geese  or  1 
Canada  goose  and  1  white-fronted 
goose. 

For  light  geese,  no  more  than  86  days 
with  a  daily  limit  of  5. 

South  Dakota:  For  dark  geese  in  the 
Missouri  River  Unit  (Bon  Homme.  Brule. 
Buffalo,  Campbell.  Charles  Mix.  Corson, 
east  of  SD  Highway  65,  Dewey,  Gregory. 
Haakon,  north  of  Kirley  Road  and  east 
of  Plum  Creek.  Hughes.  Hyde.  Lyman. 
Potter,  Stanley,  Sully,  Tripp  east  of  U.S. 
Highway  183.  Walworth  and  Yankton 
west  of  U.S.  Highway  81  Counties),  no 
more  than  79  days  with  daily  limits  of  1 
Canada  goose  and  1  white-fronted  goose 
through  November  8  and  no  more  than  2 
Canada  geese  or  1  Canada  goose  and  1 
white-fronted  goose  for  the  remainder  of 
the  season. 

For  dark  geese  in  the  remainder  of  die 
State,  no  more  than  72  days  with  a  daily 
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limit  of  1  Canada  goose  and  1  white- 
fronted  goose. 

For  light  geese,  no  more  than  86  days 
with  a  daily  hmit  of  5. 

Texas:  West  of  U.S.  81,  no  more  than 
93  days  with  a  daily  limit  of  5  which 
may  include  no  more  than  2  dark  geese. 

For  dark  geese  east  of  U.S.  81,  no 
more  than  72  days  with  a  daily  limit  of  1 
Canada  goose  and  1  white-fronted 
goose. 

For  light  geese  east  of  U.S.  81,  no  more 
than  86  days  with  a  daily  limit  of  5. 

Wyoming:  For  geese  in  each  of  4  Units 
that  coincide  with  management  zones 
for  ducks,  no  more  than  93  days  with 
daily  limits  of  2. 

Tundra  Swans 

The  following  States  may  issue 
permits  authorizing  each  permittee  to 
take  no  more  than  one  tundra  swan, 
subject  to  guidelines  in  a  current, 
approved  management  plan  and  general 
conditions  that  each  State  determine 
hunter  participation  and  harvest,  and 
specified  conditions  as  follows: 

Montana  (Central  Flyway  portion):  no 
more  than  500  permits  with  the  season 
dates  concurrent  with  the  season  for 
taking  geese. 

North  Dakota:  no  more  than  1.000 
permits  with  the  season  dates 
concurrent  with  the  season  for  taking 
ducks. 

South  Dakota:  no  more  than  500 
permits  with  the  season  dates 
concurrent  with  the  season  for  taking 
ducks. 

Pacific  flyway 

The  Pacific  Flyway  includes  Arizona, 
California,  Colorado  (west  of  the 
Continental  Divide]  Idaho.  Montana 
(including  and  to  the  west  of  Hill, 
Chouteau.  Cascade,  Meagher  and  Park 
Counties),  Nevada,  New  Mexico  (the 
]icarilla  Apache  Indian  Reservation  and 
west  of  the  Continental  Divide),  Oregon, 
Utah.  Washington  and  Wyoming  (west 
of  the  Continental  Divide  including  the 
Great  Divide  Basin). 

Ducks,  Coots,  Common  Moorhens,  and 
Common  Snipe 

Outside  Dates:  Between  October  8, 
1985,  and  January  13, 1986. 

Hunting  Seasons  and  Duck  Limits 
(except  the  Columbia  Basin  J: 
Concurrent  79-day  seasons  on  ducks 
(including  mergansers),  coots,  common 
moorhens  (gallinules)  and  conmion 
snipe  may  be  selected  except  as 
subsequently  noted. 

The  basic  daily  bag  limit  is  5  ducks, 
including  no  more  than:  3  mallards, 
including  only  1  female  mallard;  3 
pintails,  including  only  1  female  pintail; 
and  either  2  canvasbacks  or  2  redheads 


or  1  of  each.  The  possession  limit  is 
twice  the  daily  bag  limit. 

Hunting  Seasons  and  Ducks  Limits  for 
the  Columbia  Basin  Portions  of 
Washington,  Oregon,  and  Idaho: 
Concurrent  seasons  on  ducks,  coots,  and 
common  snipe  may  be  selected. 

In  the  Idaho  counties  of  Ada. 
Barmock,  Benewah.  Blaine.  Bonner, 
Boundary,  Camas,  Canyon,  Cassia, 
Elmore,  Gem,  Gooding,  Jerome, 
Kootenai,  Latah,  Lewis,  Lincoln, 
Minidoka,  Nez  Perce,  Owyhee,  Payette. 
Power.  Shoshone.  Twin  Falls, 
Washington  and  that  portion  of  Bingham 
County  lying  outside  the  Blackfoot 
Reservoir  drainage;  the  Oregon  counties 
of  Baker,  GiUiam,  Malheur.  Morrow, 
Sherman,  Umatilla,  Union.  Wallowa  and 
Wasco;  and  in  Washington  all  areas 
lying  east  of  the  summit  of  the  Cascade 
Mountains  and  east  of  the  Big  White 
Salmon  River  in  Klickitat  County,  the 
seasons  must  run  concurrently  but  may 
differ  from  the  remainder  of  their 
respective  States.  The  season  length  and 
duck  limits  are  the  same  as  those  for  the 
Pacific  Flyway,  except  as  subsequently 
no'.ed. 

In  the  Oregon  counties  of  Morrow  and 
Umatilla  and  in  Washington  all  areas 
lying  east  of  the  summit  of  the  Cascade 
Mountains  and  east  of  the  Big  White 
Sahnon  River  in  Klickitat  County,  the 
seasons  may  be  86  days  and  must  run 
concurrently.  The  basic  daily  bag  and 
possession  limits  for  ducks  are  5  and  10. 
respectively.  No  more  than  1  female 
mallard  and  1  female  pintail  may  be 
taken  daily  and  no  more  than  2  female 
mallards  and  2  female  pintails  may  be  in 
possession.  No  more  than  2  redheads  or 
2  canvasbacks  or  1  of  each  may  be 
taken  daily  and  on  more  than  4  singly  or 
in  the  aggregate  may  be  in  possession. 

Coot  and  Common  Moorhen 
(Gallinule)  Limits:  The  daily  bag  and 
possession  limit  of  coots  and  common 
moorhens  in  25  singly  or  in  the 
aggregate. 

Common  Snipe  Limits:  The  daily  bag 
and  possession  limit  of  common  snipe  is 
8  and  16.  respectively. 

California — Waterfowl  Zones:  Season 
dates  for  the  Colorado  River  Zone  of 
California  must  coincide  with  season 
dates  selected  by  Arizona.  Season  dates 
for  the  Northeastern  and  Southern 
Zones  of  California  may  differ  from 
those  in  the  remainder  of  the  State. 

Nevada — Clark  County  Waterfowl 
Zone:  Season  dates  for  Clark  County 
may  differ  from  those  in  the  remainder 
of  Nevada. 

Colorado,  Montana,  New  Mexico  and 
Wyoming — Common  Snipe:  For  States 
partially  within  the  Flyway  a  93-day 
season  for  common  snipe  may  be 
selected  to  occur  between  September  1. 


1985.  and  February  28. 1986,  and  need 
not  be  concurrent  with  the  duck  season. 

Geese  (Including  Brant) 

Outside  dates,  season  lengths  and 
limits  on  geese  (including  brant): 
Between  September  28, 1985,  and 
January  19, 1986,  a  93-day  season  on 
geese  (except  brant  in  Washington, 
Oregon  and  California)  may  be  selected, 
except  as  subsequently  noted.  The  basic 
daily  bag  and  possession  limit  is  6, 
provided  that  the  daily  bag  limit 
includes  no  more  than  3  white  geese 
(snow,  including  blue,  and  Ross'  geese) 
and  3  dark  geese  (all  other  species  of 
geese).  The  basic  daily  bag  and 
possession  limits  are  proportionately 
reduced  in  those  areas  where  special 
restrictions  apply  to  Canada  geese.  In 
Washington  and  Idaho,  the  daily  bag 
and  possession  limits  are  3  and  6  geese, 
respectively.  Between  October  19  and 
November  29. 1985,  Washington,  Oregon 
and  California  may  select  an  open 
season  for  brant  with  daily  bag  and 
possession  limits  of  2  and  4  brant, 
respectively. 

Aleutian  Canada  goose  closure:  There 
will  be  no  open  season  on  Aleutian 
Canada  geese.  Emergency  closures  may 
be  invoked  for  all  Canada  geese  should 
Aleutian  Canada  goose  distribution 
patterns  or  other  circumstances  justify 
such  actions. 

Cackling  Canada  goose  closure:  There 
will  be  no  open  season  on  the  cackling 
Canada  geese  in  California.  Oregon  and 
Washington. 

Canada  goose  closures  in  California: 
Three  areas  in  California,  described  as 
follows,  are  restricted  in  the  hunting  of 
Canada  geese: 

(1)  In  the  counties  of  Del  Norte  and 
Humboldt  there  will  be  no  open  season 
for  Canada  geese. 

(2)  In  the  Sacramento  Valley  in  that 
area  bounded  by  a  line  beginning  at 
Willows  in  Glenn  County  proceeding 
south  of  Interstate  Highway  5  to  the 
junction  with  Hahn  Road  north  of 
Acbuckle  in  Colusa  County;  then 
easterly  on  Hahn  Road  and  the  Grimes- 
Arbuckle  Road  to  Grimes  on  the 
Sacramento  River  then  southerly  on  the 
Sacramento  River  to  the  Tisdale  By- 
pass; then  easterly  on  the  Tisdale  By- 
pass to  where  it  meets  O'Banion  Road; 
then  easterly  on  O'Banion  Road  to  State 
Highway  99;  then  northerly  on  State 
Highway  99  to  its  junction  with  the 
Gridley-Colusa  Highway  in  Gridley  in 
Butte  County;  then  westerly  on  the 
Gridley-Colusa  Highway  to  its  junction 
with  the  River  Road;  then  northerly  on 
the  River  Road  to  the  Princeton  Ferry; 
then  westerly  across  the  Sacramento 
River  to  State  Highway  45;  then 
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northerly  on  State  Highway  45  to  its 
junction  with  State  Highway  162:  then 
continuing  northerly  on  State  Highway 
45-162  to  Glenn:  then  westerly  on  State 
Highway  162  to  the  point  of  beginning  in 
Willows,  there  will  be  no  open  season 
for  Canada  geese. 

(3)  In  the  San  Joaquin  Valley  in  that 
area  bounded  by  a  line  beginning  at 
Modesto  in  Stanislaus  County 
proceeding  west  on  State  Highway  132 
to  the  junction  of  Interstate  Highway  5; 
then  southerly  on  Interstate  Highway  5 
to  the  junction  of  State  Highway  152  in 
Merced  County;  then  easterly  on  State 
Highway  152  to  the  junction  of  State 
Highway  59:  then  northerly  on  State 
Highway  59  to  the  junction  of  State 
Highway  99  at  Merced;  then  northerly 
and  westerly  on  State  Highway  99  to  the 
point  of  beginning;  the  hunting  season 
for  Canada  geese  will  close  no  later 
than  November  23. 

Western  Oregon:  In  those  portions  of 
Coos  and  Curry  Counties  lying  west  of 
U.S.  Highway  101  and  that  portion  of 
Western  Oregon  north  of  the  Lane- 
Douglas  county  line,  except  for  Sauvie 
Island  in  Columbia  and  Multnomah 
Counties,  there  shall  be  no  open  season 
on  Canada  geese.  In  the  remainder  of 
Western  Oregon,  the  season  and  limits 
shall  be  the  same  as  those  for  the  Pacific 
Flyway.  except  the  season  in  the  Sauvie 
Island  Wildlife  Management  Area  must 
end  upon  attainment  of  the  quota  of  100 
dusky  Canada  geese  and  the  season  in 
the  remainder  of  Sauvie  Island  Must  end 
upon  attainment  of  the  quota  of  60 
dusky  Canada  geese.  Hunting  of  Canada 
geese  on  Sauvie  Island  shall  only  be  by 
hunters  possessing  a  state-issued  permit 
authorizing  them  to  do  so. 

Oregon  [Lake  and  Klamath 
Counties) — geese:  In  the  Oregon 
counties  of  Lake  and  Klamath  the 
season  on  white-fronted  geese  will  not 
open  until  two  weeks  after  the  opening 
date  of  the  general  goose  season. 

Columbia  Basin  Portions  of 
Washington  and  Oregon— geese:  In  the 
Washington  counties  of  Adams,  Benton, 
Douglas,  Franklin.  Grant,  Kittitas. 
Klickitat.  Lincoln.  Walla  Walla  and 
Yakima,  and  in  the  Oregon  counties  of 
Gilliam.  Morow,  Sherman,  Umatille, 
Union,  Wallowa  and  Wasco,  the  goose 
season  may  be  of  100  days  duration. 

Western  Washington:  In  the 
Washington  counties  of  Island,  Skagit. 
Snohomish,  and  Watcom,  the  season  for 
snow  geese  may  not  extend  beyond 
January  1, 1986.  In  Clark.  Cowlitz,  and 
Wahkiakum  Counties,  except  for 
Ridgefield  National  Wildlife  Refuges 
and  lands  to  be  designated  by  the  State, 
there  shall  be  no  open  season  on 
Canada  geese.  For  Ridgefield  National 
Wildlife  Refuge  the  season  must  end 


upon  attainment  of  the  quota  of  20 
dusky  Canada  geese.  For  lands  to  be 
designated  by  the  state  in  Clark. 
Cowlitz,  and  Wahkiakum  Counties,  the 
season  must  end  upon  attainment  of  the 
quota  of  20  dusky  Canada  geese.  The 
season  in  permitted  areas  shall  only  be 
by  hunters  possessing  a  state-issued 
permit  authorizing  them  to  do  so. 

California  (Northeastern  Zone} — 
geese:  In  the  Northeastern  Zone  of 
California  the  season  may  be  from 
October  12  to  January  12,  except  that 
white-fronted  geese  may  be  taken  only 
during  October  12  to  November  3.  Limits 
will  be  3  geese  per  day  and  6  in 
possession,  of  which  not  more  than  1 
white-fronted  goose  or  2  Canada  geese 
shall  be  in  the  daily  limit  and  not  more 
than  2  white-fronted  geese  and  4 
Canada  geese  shall  be  in  possession. 

California  (Balance  of  the  State 
Zone)— geese:  In  the  Balance  of  the 
State  Zone  the  season  may  be  from 
November  2  through  January  19.  except 
that  white-fronted  geese  may  be  taken 
only  during  November  2  to  January  5. 
Limits  shall  be  3  geese  per  day  and  in 
possession,  of  which  not  more  than  1 
may  be  a  dark  goose.  The  dark  goose 
limits  may  be  expanded  to  2  provided 
that  they  are  Canada  geese  (except 
Aleutian  and  cackling  Canada  geese  for 
which  the  season  is  closed). 

Pacific  Population  of  Canada  geese — 
Idaho,  Oregon  and  Montana:  In  that 
portion  of  Idaho  lying  west  of  the  line 
formed  by  U.S.  Highway  93  north  from 
the  Nevada  border  to  Shoshone,  thence 
northerly  on  Idaho  State  Highway  75 
(formerly  U.S.  Highway  93)  to  Challis. 
thence  northerly  on  U.S.  Highway  93  to 
the  Montana  border  (except  Boundary, 
Bonner,  Kootenai.  Benewah,  Shoshone. 
Latah,  Nez  Perce,  Lewis,  Clearwater  and 
Idaho  Counties);  in  the  Oregon  counties 
of  Baker  and  Malheur  and  in  Montana 
(Pacific  Flyway  portion  west  of  the 
Continental  Divide),  the  daily  bag  and 
possession  limits  are  2  Canada  geese 
and  the  season  for  Canada  geese  may 
not  extend  beyond  January  5. 1986. 

Rocky  Mountain  Population  of 
Canada  Geese — Montana  and 
Wyoming:  In  Montana  (Pacific  Flyway 
portion  east  of  the  Continental  Divide) 
and  Wyoming  the  season  may  not 
extend  beyond  January  5, 1986.  In 
Lincoln  County,  Wyoming,  the  combined 
special  sandhill  crane-Canada  goose 
season  and  the  regular  goose  season 
shall  not  exceed  93  days. 

Idaho.  Colorado  and  Utah:  In  that 
portion  of  Idaho  lying  east  of  the  line 
formed  by  U.S.  Highway  93  north  from 
the  Nevada  border  to  Shoshone,  thence 
northerly  on  Idaho  State  Highway  75 
(formerly  U.S.  Highway  93)  to  Challis, 
thence  northerly  on  U.S.  Highway  93  to. 


the  Montana  border;  in  Colorado;  and  in 
Utah,  except  Washington  County,  the 
daily  bag  and  possession  limits  are  2 
and  4  Canada  geese,  respectively,  and 
the  season  for  Canada  geese  may  be  no 
more  than  86  days  and  may  not  extend 
beyond  January  5. 1986. 

Nevada:  Nevada  may  designate 
season  dates  on  geese  in  Clark  County 
and  in  Elko  County  and  that  portion  of 
White  Pine  County  within  Ruby  Lake 
National  Wildlife  Refuge  differing  from 
those  in  the  remainder  of  the  State.  In 
Clark  County  the  season  on  Canada 
geese  may  be  no  more  than  86  days.  The 
daily  bag  and  possession  limit  is  2 
Canada  geese  throughout  the  State. 

Arizona.  California.  Utah  and  New 
Mexico:  In  California,  the  Colorado 
River  Zone  where  the  season  must  be 
the  same  as  that  selected  by  Arizona 
and  the  Southern  Zone;  in  Arizona:  in 
New  Mexico;  and  in  Washington 
County,  Utah;  the  season  for  Canada 
geese  may  be  no  more  than  86  days.  The 
daily  bag  and  possession  limit  is  2 
Canada  geese  except  in  that  portion  of 
California  Department  of  Fish  and  Game 
District  22  within  the  Southern  Zone 
(i.e..  Imperial  Valley)  where  the  daily 
bag  and  possession  limits  for  Canada 
geese  are  1  and  2.  respectively 

Tundra  Swans 

In  Utah.  Nevada  and  Montana,  an 
open  season  for  tundra  swans  may  be 
selected  to  the  following  conditions:  (a) 
The  season  must  nui  concurrently  with 
the  duck  season:  (b)  appropriate  State 
agency  must  issue  permits  and  obtain 
harvest  and  hunter  participation  data; 
(c)  in  Utah,  no  more  than  2.500  permits 
may  be  issued,  authorizing  each 
permittee  to  take  1  tundra  swan;  (d)  in 
Nevada,  no  more  than  650  permits  may 
be  issued,  authorizing  each  permittee  to 
take  1  tundra  swan  in  either  Churchill. 
Lyon,  or  Pershing  Counties;  (e)  in 
Montana,  no  more  than  500  permits  may 
be  issued  authorizing  each  permittee  to 
take  1  tundra  swan  in  either  Teton  or 
Cascade  Counties. 

Sandhill  Cranes 

Arizona  may  select  an  experimental 
sandhill  crane  season  subject  to  the 
conditions  sptecified  in  the  frameworks 
for  early  seasons. 

Special  Falconry  Frameworks 

Extended  Seasons:  Falconry  is  a 
permitted  means  of  taking  migratory 
game  birds  in  any  State  meeting  Federal 
falconry  standards  in  50  CFR  21.29(k). 
These  States  may  select  an  extended 
season  for  taking  migratory  game  birds 
in  accordance  with  the  following: 


I 

i 

32604 Federal  Register  /  Vol.  50.  No.  156  /  Tuesday.  August  13,  1985  /  Proposed  Rules 


Framework  Dates:  Seasons  must  fall 
within  the  regular  and  any  special 
season  framework  dates. 

Daily  Bag  and  Possession  Limits: 
Daily  bag  and  possession  limits  for  all 
permitted  migratory  game  birds  shall  not 
exceed  3  and  6  birds,  respectively, 
singly  or  in  the  aggregate,  during  both 
regular  hunting  season  and  extended 
falcoiu7  seasons. 

Regulations  Publication:  Each  State 


selecting  the  special  season  must  inform 
the  Service  of  the  season  dates  and 
publish  said  regulations. 

Regular  Seasons:  General  hunting 
regulations,  including  seasons,  hours, 
and  limits,  apply  to  falconry  in  each 
State  listed  in  50  CFR  21.29(k)  which 
does  not  select  an  extended  falconry 
season. 

Note. — In  no  instance  shall  the  total 
number  of  days  in  any  combination  of  duck 


seasons  (regular  duck  season,  sea  duck 
season,  September  teal  season,  special  scaup 
season,  special  scaup  and  goldeneye  season 
or  falconry  season)  exceed  107  days  for  a 
species  in  one  geographical  area. 

Dated:  August  7. 1985. 
William  P.  Horn, 

Asssistant  Secretary  for  Fish  and  Wildlife 
andParlis. 
(FR  Doc.  85-19265  Filed  8-12-85:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Small  Business  Innovation  Research 
Program  for  Fiscal  Year  1986; 
Solicitation  of  Applications 

Notice  is  hereby  given  that  -under  the 
authority  of  the  Small  Business 
Innovation  Development  Act  of  1982 
(Pub.  L.  97-219)  and  section  1472  of  the 
National  Agricultural  Research, 
Extension  and  Teaching  Policy  Act  of 
1977,  as  amended  (7  U.S.C.  3318),  the 
U.S.  Department  of  Agriculture  (USDA) 
expects  to  award  project  grants  for 
certain  areas  of  research  to  science- 
based  small  business  firms  through 
Phase  I  of  its  Small  Business  Innovation 
Research  (SBIR)  Program.  Firms  with 
strong  scientific  research  capabilities  in 
the  topic  areas  listed  below  are 
encouraged  to  participate.  Objectives  of 
the  three-phase  program  include 
stimulating  technological  innovation  in 
the  private  sector,  strengthening  the  role 
of  small  businesses  in  meeting  Federal 
research  and  development  needs, 
increasing  private  sector 
commercialization  of  innovations 
derived  from  USDA-supported  research 
and  development  efforts,  and  fostering 
and  encouraging  minority  and 
disadvantaged  participation  in 
technological  innovation. 

The  total  amount  expected  to  be 
available  for  Phase  I  of  the  SBIR 
Program  during  Fiscal  Year  1986  is 
approximately  $1,300,000.  The 
solicitation  is  being  announced  to  allow 
adequate  time  for  potential  recipients  to 
prepare  and  submit  applications  by  the 
closing  date  of  December  2, 1985.  The 
research  to  be  supported  is  in  the 
following  topic  areas: 

1.  Forests  and  Related  Resources; 

2.  Plant  Production  and  Protection; 

3.  Animal  Production  and  Protection; 

4.  Air,  Water,  and  Soils; 


5.  Food  Science  and  Nutrition;  and 

6.  Rural  and  Community  Development. 
The  award  of  any  grants  under  the 

provisions  of  the  solicitation  is  subject 
to  the  availability  of  appropriations.  All 
grants  awarded  will  be  administered  in 
accordance  with  the  USDA's  "Uniform 
Federal  Assistance  Regulations"  (7  CFR 
Part  3015),  as  amended.  These 
regulations  primarily  consolidate 
internal  policies  and  procedures  relating 
to  USDA's  assistance  programs  and 
implement  various  Federally  issued 
assistance  policies  including  applicable 
Federal  cost  principles  and  uniform 
administrative  requirements. 

The  solicitation,  which  contains 
research  topic  descriptions  and  detailed 
instructions  on  how  to  apply,  may  be 
obtained  by  writing  or  calling  the  office 
indicated  below.  Please  note  that 
applicants  who  submitted  SBIR 
proposals  for  1985,  or  who  have  recently 
requested  placement  on  the  list  for  1986, 
will  automatically  receive  a  copy  of  the 
1986  solicitation:  Proposal  Services  Unit, 
Grants  Administrative  Management, 
Office  of  Grants  and  Program  Systems, 
U.S.  Department  of  Agriculture,  Room 
010,  Justin  Smith  Morrill  Building.  15th 
and  Independence  Avenue,  SW., 
Washington,  D.C.  20251,  Telephone: 
(202)  475-5048. 

Done  at  Washington,  D.C,  this  6th  day  of 
August,  1985. 

John  Patrick  Jordan, 

Acting  Administrator,  Office  of  Grants  and 
Program  Systems. 

[FR  Doc.  85-19240  Filed  8-12-85;  8:45  am] 
BILUNG  CODE  3410-«IT-M 


Soil  Conservation  Service 

Barrow  County  Board  of  Education, 
Critical  Area  Treatment  Measure, 
Georgia 

agency:  Soil  Conservation  Service, 
Department  of  Agriculture. 

ACTION:  Notice  of  a  finding  of  no 
significant  impact. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Envirormiental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service, 


U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for 
Barrown  County  Board  of  Educatitr. 
Critical  Area  Treatment  Mes«sure, 
Barrow  County,  Georgia. 

FOR  FURTHER  INFORMATION  CONTACT: 

B.C.  Graham,  State  Conservationist.  Soil 

Conservation  Service,  Federal  Building. 

Box  13,  355  East  Hancock  Avenue, 

Athens,  Georgia  30601;  telephone:  404- 

546-2273. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  B.C.  Graham,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  is  not 
needed  for  this  project. 

The  measure  concerns  a  plan  for  the 
treatment  of  critically  eroding  school 
ground  areas.  The  planned  works  as 
described  in  the  Finding  of  No 
Significant  Impact  consist  of  the 
establishment  of  erosion  control 
measures  on  4.5  acres. 

The  Finding  of  No  Significant  Impact 
(FONSI)  has  been  forwarded  to  the 
Environmental  Protection  Agency, 
Federal,  State,  and  local  agencies,  and 
interested  parties.  Basic  data  developed 
during  the  environmental  assessment 
are  on  file  and  may  be  reviewed  by 
contacting  Mr.  B.C.  Graham.  A  limited 
number  of  copies  of  the  FONSI  are 
available  to  fill  single  copy  requests  at 
the  above  address. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.901  Resource  Conservation 
and  Development  Program-Public  Law  87-703 
16  U.S.C.  590  a-f.q.  Office  of  Management  and 
Budget  Circular  A-95  regarding  State  and 
local  clearinghouse  review  of  Federal  and 
federally  assisted  programs  and  projects  is 
applicable) 

Dated:  August  6. 1985. 
B.C.  Gramm, 
State  Conservationist. 
[FR  Doc.  85-19237  Filed  8-12-85;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  VS.C.  Chapter  35). 
Agency:  NOAA 
Title:  Federal  Fisheries  Permit — 

Amendment  4 
Form  Number  Agency — N/A;  OMB — 

0648-0097 
Type  of  Request:  Revision  of  a  currently 

approved  collection 
Burden:  +  20  respondents;  +4  reporting 

hours 
Needs  and  Uses:  Notification  by  permit 

holders  is  required  when  entering  surf 

clam  regulatory  areas  (notification 

zones)  for  enforcement  and  tracking 

purposes 
Affected  I*ublic:  Individuals  or 

households,  business  or  other  for- 

proHt,  small  businesses  or 

organizations 
Frequency:  On  occasion;  annually 
Respondent's  Obligation:  Mandatory 
OMB  Desk  Officer  Sheri  Fox,  395-3785. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  EKX!  Clearance 
Officer,  Edward  Michals  (202)  377-4217, 
Department  of  Commerce,  Room  6622, 
14th  and  Constitubon  Avenue  NW., 
Washington,  D.C.  2023a 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Sheri  Fox.  OMB  Desk  Officer.  Room 
3235,  New  Executive  Office  Building. 
Washington,  D.C  20503. 

Dated:  August  7. 1985^ 
Edwaid  Miciials, 

Departmental  Clearance  Officer. 

(FR  Doc.  85-19241  Filed  ft-lZ-SS;  8:45  am) 

MLUMGCOOC  36M-CW-4t 


International  Trade  Administration 
(A-580-001I 

Certain  Steel  Wire  Nails  From  Korea; 
Intention  To  Review  and  Preliminary 
Results  of  Ctianged  Circumstances 
Administrative  Review  and  Tentative 
Determination  To  Revoke  Antidumping 
Duty  Order 

agency:  International  Trade 
Administration/bnport  AdministratioD 

Commerce. 


ACTION:  Notice  of  Intention  to  Review 
and  Preliminary  Results  of  Changed 
Circumstances  Administrative  Review 
and  Tentative  Determination  to  Revoke 
Antidumping  Duty  Order. 

summary:  The  Department  of 

Commerce  has  received  information 
which  shows  changed  circumstances 
sufficient  to  warrant  an  administrative 
review,  under  section  751(b)(1)  of  the 
Tariff  Act.  of  the  antidumping  duty 
order  on  certain  steel  wire  nails  from 
Korea.  The  review  covers  the  period 
from  Octolier  1, 1984.  The  domestic 
interested  parties  in  this  proceeding 
have  notified  the  Department  that  they 
are  no  longer  interested  in  the 
antidumping  duty  order.  Their 
affirmative  statement  of  no  interest 
provides  a  reasonable  basis  for  the 
Department  to  revoke  the  order. 
Therefore,  we  tentatively  determine  to 
revoke  the  order.  In  accordance  with  the 
domestic  interested  parties'  notification, 
the  revocation  will  apply  to  all  steel 
wire  nails  exported  on  or  after  October 
1, 1984.  Interested  parties  are  invited  to 
comment  on  these  preliminary  results 
and  tentative  determination  to  revoke. 

EFFECTIVE  DATE:  October  1. 1984. 

FOR  FUirrMER  INFORMATION  CONTACT: 

Chip  Hayes  or  G.  Leon  McNeill.  Office 
of  Compliance.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington.  D.C.  20230; 
telephone:  (202)  377-5255/3601. 

SUPPt.EMENTARY  INFORMATION: 
Background 

On  August  13, 1982.  the  Department  of 
Commerce  ("the  Department) 
published  in  the  Federal  Register  (47  FR 
35266-67)  an  antidumping  duty  order  on 
certain  steel  wire  nails  from  Korea. 

In  a  letter  dated  July  16, 1985,  Atlantic 
Steel  Company,  Florida  Wire  and  Nail 
Company,  and  Virginia  Wire  and  Fabric 
Company,  domestic  interested  parties  in 
this  proceeding,  informed  the 
Department  that  they  were  no  longer 
interested  in  the  order  and  stated  their 
support  for  revocation  of  the  order. 

Under  section  751  of  the  Tariff  Act  of 
1930  ("the  Tariff  Act"),  the  Department 
may  revoke  an  antidumping  duty  order 
that  is  no  longer  of  interest  to  domestic 
interested  parties. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  certain  steel  wire  nails, 
currently  classifiable  under  items 
646.2500,  646.2822, 646.2624,  646.2828. 


646.2628,  646.2642.  646.2644.  648.2646. 

and  646.2648  of  the  Tariff  Schedules  of 

the  United  States  Annotated.  The 

review  covers  the  period  from  October 

1.1984. 

Preliminary  Results  of  the  Review  and 

Tentative  Determination 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
domestic  interested  parties'  affirmative 
statement  of  no  interest  in  continuation 
of  the  antidumping  duty  order  on  certain 
steel  wire  nails  from  Korea  provides  a 
reasonable  basis  for  revocation  of  the 
order.  Therefore,  we  tentatively 
determine  to  revoke  the  order  on  certain 
steel  wire  nails  from  Korea  effective 
October  1, 1984.  We  intend  to  instruct 
the  Customs  Service  to  proceed  with 
liquidation  of  all  unliquidated  entries  of 
this  merchandise  exported  on  or  after 
October  1. 1984,  without  regard  to 
antidumping  duties  and  to  refund  any 
estimated  antidumping  duties  collected 
with  respect  to  those  entries.  T^ 
current  requirement  for  a  cash  deposit  of 
estimated  antidumping  duties  will 
continue  until  publication  of  the  final 
results  of  this  review. 

This  notice  does  not  cover 
unliquidated  entries  of  certain  steel  wire 
nails  from  Korea  which  were  exported 
prior  to  October  1, 1984.  The  Department 
will  cover  any  such  entries  in  a  separate 
review,  if  one  is  requested. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
and  tentative  determination  to  revoke 
within  30  days  of  the  date  of  publication 
of  this  notice,  and  may  request  a  hearing 
within  five  days  of  the  date  of 
publication.  Any  hearing,  if  requested, 
will  be  held  45  days  after  the  date  of 
publication  or  the  first  workday 
thereafter.  The  Department  will  publish 
the  final  results  of  the  review  and  its 
decision  on  revocation,  including  its 
analj'sis  of  issues  raised  in  any  soch 
written  comments  or  at  a  hearing. 

This  intention  to  review, 
administrative  review,  tentative 
determination  to  revoke,  and  notice  are 
in  accordance  with  sections  751(b)  and 
(c)  of  the  Tariff  Act  (19  U.S.C.  1675(b), 
(c))  and  §§  353.53  and  353.54  of  the 
Commerce  Regulations  (19  CFR  353.53, 
353.54). 
GillMrt  B.  Kaplan. 

Acting  Depvty  Assistant  Secretory  for  Import 

Administration. 

August  2. 1985. 

[FR  Doc  85-19166  FUed  8-12-85:  8:45  am) 
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[A-307-502J 


Certain  Circular  Welded  Carbon  Steel 
Une  Pipe  From  Venezuela;  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value 

agency:  Import  Administration, 
International  Trade  Administration. 
Commerce. 
action:  Notice. 

summary:  We  preliminarily  determine 
that  certain  circular  welded  carbon  steel 
line  pipe  (line  pipe)  from  Venezuela  is 
being,  or  is  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  We 
have  notified  the  U.S.  International 
Trade  Commission  (ITC)  of  our 
determination,  and  we  have  directed 
U.S.  Customs  Service  to  suspend  the 
liquidation  of  all  entries  of  the  subject 
merchandise  as  described  in  the 
"Suspension  of  Liquidation"  section  of 
the  notice.  If  this  investigation  proceeds 
normally,  we  will  make  a  final 
determination  by  October  21. 1985. 

EFFECTIVE  DATE:  August  13,  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Raymond  Busen.  Office  of 
Investigations.  Import  Administration. 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  14th  Stre6t 
and  Constitution  Avenue  NW.. 
Washington.  D.C.  20230;  Telephone: 
(202)  377-2830. 

SUPPLEMENTARY  INFORMATION: 

Preliminary  Determination 

Based  upon  our  investigation,  we 
preliminarily  determine  that  line  pipe 
from  Venezuela  is  being,  or  is  likely  to 
be.  sold  in  the  United  States  at  less  than 
fair  value,  as  provided  in  section  733  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act).  We  have  preliminarily  determined 
the  weighted-averaged  margin  of  sales 
at  less  than  fair  value  to  be  55.7  percent. 

If  this  investigation  proceeds 
normally,  we  will  make  a  final 
determination  by  October  21, 1985. 

Case  History 

On  February  28, 1985,  we  received  a 
petition  filed  on  behalf  of  the  Committee 
on  Pipe  and  Tube  Imports  (CPTI),  its 
subcommittees  on  standard  and  line 
pipe,  and  the  companies  which  are 
members  of  those  subcommittees  with 
respect  to  certain  welded  carbon  steel 
pipes  and  tubes.  By  amendments  dated 
March  12  and  14. 1985,  petitioners 
clarified  that  the  petition  was  being  filed 
on  behalf  of  the  line  pipe  subcommittee 
of  the  CPTI  and  by  some  of  the 
individual  manufacturers  who  were 


members  of  the  subcommittee. 
Petitioners  also  withdrew  the  portion  of 
the  petition  dealing  with  standard  pipe 
since  it  was  the  subject  of  an  ongoing 
investigation.  In  compliance  with  the 
filing  requirements  of  §  353.36  of  our 
regulations  (19  CFR  353.36),  the 
petitioners  alleged  that  imports  of  line 
pipe  from  Venezuela  are  being,  or  are 
likely  to  be.  sold  in  the  United  States  at 
less  than  fair  value  within  the  meaning 
of  the  Act,  and  that  these  imports 
materially  injure  or  threaten  injury  to  a 
United  States  industry.  After  reviewing 
the  petition,  we  determined  that  it 
contained  sufficient  grounds  upon  which 
to  initiate  an  antidumping  investigation. 
We  notified  the  ITC  of  our  action  and 
initiated  such  an  investigation  on  March 
20. 1985  (50  FR  12067).  On  April  15. 1985. 
the  ITC  determined  that  there  is  a 
reasonable  indication  that  imports  of 
line  pipe  are  materially  injuring  a  U.S. 
industry. 

On  April  8. 1985.  a  questionnaire  was 
sent  to  C.A.  Conduven.  Upon 
respondent's  request  we  extended  the 
May  15. 1985  due  date  to  May  29  and 
then  again  to  June  3, 1985.  On  June  17. 
1985.  the  respondent  advised  the 
Department  that  the  Government  of 
Venezuela  had  entered  into  a  voluntary 
restraint  agreement  whereby  it  would 
limit  the  volume  of  imports  of  this 
product  and,  therefore,  the  respondent 
would  not  be  responding  to  the 
Department's  questionnaire. 

Scope  of  Investigation 

The  merchandise  covered  by  this 
investigation  is  circular  welded  carbon 
steel  line  pipe  with  an  outsider  diametei 
of  .375  inch  or  more  but  not  over  16 
inches,  and  with  a  wall  thickness  of  not 
less  than  .065  inch,  as  currently  provided 
for  in  items  610.3208  and  610.3209  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (TSUSA). 

Because  Conduven  accounted  for 
substantially  all  of  the  exports  of  this 
merchandise  to  the  United  States  during 
the  September  1. 1984  through  February 
28, 1985  period  of  investigation,  we 
limited  our  investigation  to  that  firm. 

Fair  Value  Comparison 

To  determine  whether  sales  in  the 
United  States  of  the  subject 
merchandise  were  made  at  less  than  fair 
value,  we  compared  the  United  States 
price,  based  on  the  best  information 
available,  with  the  foreign  market  value, 
also  based  on  the  best  information 
available.  We  used  the  best  information 
available  as  required  by  section  776(b) 
of  the  Act  for  the  reasons  explained  in 
the  "Case  History"  section  of  this  notice. 


United  States  Price 

We  calculated  the  purchase  price  of 
line  pipe,  as  provided  in  section  772  of 
the  Act,  on  the  basis  of  average  customs 
value  for  the  period  of  investigation,  as 
reported  by  the  Bureau  of  Census  IM145. 
We  used  these  data  as  the  best 
information  available  instead  of  those 
provided  in  th^  petition  in  order  to 
obtain  a  representative  figure  for  the 
total  period  of  investigation,  since 
petitioners  provided  United  States  price 
information  for  only  one  month  during 
the  period  of  investigation. 

Foreign  Market  Value 

We  calculated  foreign  market  value  as 
provided  in  section  773  of  the  Act.  The 
best  information  available  for 
calculating  foreign  market  value  was 
home  market  pricing  information 
provided  in  the  petition  which  listed 
prices  for  various  sizes  of  API  line  pipe. 
These  prices  were  converted  to  U.S. 
dollars  using  the  September  1984 
quarterly  rate  certified  by  the  Federal 
Reserve  Bank. 

Verification 

In  accordance  with  section  776(a)  of 
the  Act,  we  will  verify  all  data  used  in 
reaching  the  final  determination  in  this 

investigation. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  United 
States  Customs  Service  to  suspend 
liquidation  of  all  entries  of  line  pipe 
from  Venezuela  that  are  entered  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  Customs  Service  shall 
require  a  cash  deposit  or  the  posting  of  a 
bond  equal  to  the  estimated  weighted- 
average  amount  by  which  the  foreign 
market  value  of  the  merchandise  subject 
to  this  investigation  exceeded  the 
United  States  price,  which  was  55.7 
percent  of  the  FOB  Venezuelan  port 
value.  This  suspension  of  liqudation  will 
remain  in  effect  until  further  notice. 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonconfidential 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  that 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  administrative  protective 
order,  without  the  consent  of  the  Deputy 
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Assistant  Secretary  for  bnport 
Administration. 

The  rrC  will  determijie  whether  these 
imports  materiaily  iniure,  or  threaten 
material  injury  to,  a  U.S.  industry  before 
the  later  of  120  days  after  we  make  our 
preliminary  affirmative  determination, 
or  45  days  after  we  make  our  final 
determination. 

Public  Comment 

In  accordance  with  f  353.47  of  our 
regulations  (19  CFR  353.47).  if  requested, 
we  will  hold  a  public  hearing  to  afford 
interested  parties  an  opportunity  to 
comment  on  this  preliminary 
determination  at  10:00  a.m.  on 
September  13. 1965,  at  the  U.S. 
Department  of  Commerce,  Room  5611, 
14th  Street  and  Constitution  Avenue 
NW.,  Washington,  D.C  20230. 
Individuals  who  wish  to  participate  in 
the  hearing  must  submit  a  request  to  the 
Deputy  Assistant  Secretary  for  Import 
Administration,  Room  B-089.  at  the 
above  address  within  10  days  of  this 
notice's  publication.  Requests  should 
contain:  (1)  The  party's  name,  adddress, 
and  telephone  number,  (2)  the  number  of 
participants:  (3)  the  reason  for  attending; 
and  (4)  a  list  of  the  issues  to  be 
discussed.  In  addition,  prehearing  briefs 
in  at  least  10  copies  must  be  submitted 
to  the  Deputy  Assistant  Secretary  by 
September  6, 1985.  Oral  presentations 
will  be  limited  to  issues  raised  in  the 
briefs.  All  written  views  should  be  filed 
in  accordance  with  19  CFR  353.46, 
within  30  days  of  publication  of  this 
notice,  at  the  above  address  in  at  least 
10  copies. 
Gilbert  B.  Kaplan, 

A  cting  Deputy  Assistant  Secretary  for  Import 
A  dministration. 

August  7. 1985. 

|FR  Doc  aS-19242  Filed  S-12r«5;  iAa  iua\ 
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Export  Trade  Certificate  of  Review 

agency:  International  Trade 
Administration,  Commerce. 

action:  Notice  of  Issuance  of  an  Export 
Trade  Certificate  of  Review. 

summary:  The  Department  of 
Commerce  has  issued  an  export  trade 
certificate  of  review  to  Aloha  Marketing 
Services.  Inc.  This  notice  summarizes 
the  conduct  for  which  certification  has 
been  granted. 

FOR  FURTHER  MFORMATHM  CONTACT: 

James  V.  Lacy,  Director.  Office  of  Export 
Trading  Company  Affairs.  International 
Trade  Administration,  202-377-5131. 
This  is  not  a  toll-free  number. 


SUPPl^MENTARV  MFORMATIONC  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  ("the  Act')  (Pub.  L  No.  97-290) 
authorizes  the  Secretary  of  Commerce  to 
issue  export  trade  certihcatea  of  review. 
The  regulations  implementing  Title  III 
are  found  at  15  CFR  Part  325  (50  FR  1804, 
January  11, 1965). 

The  Office  of  Export  Trading 
Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  325.6(b),  which 
requires  the  Department  of  Commerce  to 
publish  a  summary  of  a  certificate  in  the 
Federal  Register.  Under  section  305(a)  of 
the  Act  and  15  CFR  325.11(a).  any 
person  aggrieved  by  the  Secretary's 
determination  may,  within  30  days  of 
the  date  of  this  notice,  bring  an  action  in 
any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
determination  on  the  ground  that  the 
determination  is  erroneous. 

Description  of  Certified  Conduct 

Export  Trade 

All  products  and  services. 

Export  Trade  Facilitation  Services  (as 
they  relate  to  the  export  of  Goods  and 
Services) 

Consulting,  international  market 
research,  advertising,  marketing, 
insurance,  product  research  and  design, 
legal  assistance,  transportation, 
including  trade  documentation  and 
freight  forwarding,  communications  and 
processing  of  foreign  orders  to  and  for 
exporters  and  foreign  purchasers, 
warehousing,  foreign  exchange, 
financing,  and  taking  title  to  goods. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands}. 

Members 

Merle  Martin.  Kailua-Kona,  Hawaii. 

Export  Trade  Activities  and  Methods  of 
Operation 

1.  Aloha  may  enter  into  agreements 
with  individual  U.S.  producers  of  goods 
and  services  wherein: 

a.  The  producer  grants  Aloha  the 
exclusive  right  to  market  the  producer's 
products  and  services  in  the  Export 
Markets. 

b.  The  producer  agrees  that  it  will  sell 
its  products  in  the  Export  Markets  only 
to  overseas  distributors  designated  by 
Aloha. 


c.  The  term  of  the  contract  shall  be  for 
up  to  ten  (10)  years  unless  earlier 
terminaled.  and  shall  continue  for  up  to 
an  additional  ten  (10)  years  upon  the 
agreement  of  the  parties. 

d.  Aloha  reserves  to  itself  the  right  to 
determine  (1)  territories  and  distribution 
methods  of  the  overseas  distributors,  |2) 
which  distributors  shall  be  entitled  to 
market  particular  products  and  services. 
and  (3)  whether  or  not  to  continue  any 
distributorship. 

e.  The  producer  expressly  agrees  not 
to  make  any  sales  to  the  Export  Markets 
to  a  third  party  who  is  no  longer  a  part 
of  Aloha's  overseas  distributor  network, 
for  a  period  of  up  to  ten  (10)  years  from 
the  expiration  of  the  producer's 
agreement  with  Aloha. 

2.  Aloha  may  enter  into  agreements 
with  individual  distributors  for  the  sale 
of  products  and  services  in  the  Export 
Markets,  wherein: 

a.  Aloha  grants  to  the  distributor  the 
exclusive  right  to  sell  prescribed  goods 
and  services  within  a  prescribed 
territory  or  territories  in  the  Export 
Markets. 

b.  The  distributor  agrees  to  pay  Aloha 
a  basic  license  fee  and  a  monthly 
commission  equal  to  a  percentage  of 
sales. 

c.  The  distributor  agrees  not  to  sell. 
directly  or  indirectly,  any  similar 
product  or  service  in  the  Export  Markets 
without  the  prior  written  consent  of 
Aloha. 

d.  The  distributor  agrees  not  to  sell 
similar  products  or  services  outside  of 
the  prescribed  territory  or  territories  tn 
the  Export  Markets  without  the  prior 
written  consent  of  Aloha. 

e.  Aloha  agrees  not  to  grant  a  license 
for  the  sale  of  the  products  or  services, 
for  the  prescribed  territory  or  territories 
and  while  the  contract  remains  in  effect 
to  anyone  except  the  distributor. 

3.  Aloha  may  enter  into  agreements 
with  individual  contractors,  whereby  the 
contractor  agrees  not  to  use  its  best 
efforts  to  obtain  procedures  who  will 
enter  into  export  marketing  agreements 
with  Aloha,  wherein: 

a.  The  contractor  agrees  not  to  engage 
in  any  export-related  activity  in 
competition  with  Aloha. 

b.  The  contractor  agrees  not  to  sell, 
distribute,  or  market  the  products  or 
services  (or  any  substantially  similar 
products  or  services)  of  any  producer 
whom  the  contractor  has  contacted 
concerning  an  export  marketing 
agreements  with  Aloha,  during  the  term 
of  the  contractor's  agreement  with 
Aloha  and  for  up  to  two  (2)  years  after 
its  termination. 

c.  The  contractor  agrees  to  keep 
confidential  and  not  to  disclose  Aloha's 
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customer  list  and  contacts  during  the 
term  of  the  contractor's  agreement  with 
Aloha  and  for  up  to  two  (2)  years  after 
its  termination. 

d.  Aloha  retains  the  right  to  enter  into 
an  agreement  with  more  than  one 
contractor  for  any  geographic  area. 

e.  The  contractor  agrees  not  to  contact 
customers  or  contacts  referred  by  Aloha 
to  the  contractor  for  up  to  two  (2]  years 
after  the  termination  of  the  contractor's 
agreement  with  Aloha. 

A  copy  of  each  certificate  will  be  kept 
in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility. 
Room  4102,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW..  Washington.  D.C.  20230. 

Dated:  August  8, 1985. 
lames  V.  Lacy, 

Director,  Office  of  Export  Trading,  Company 
Affairs. 
[PR  Doc.  85-19223  Filed  fr-12-85:  &45  am) 
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National  Bureau  of  Standards 
[Docket  No.  50703-5103] 

Proposed  Federal  Inf  onnation 
Processing  Standard  104-1,  American 
National  Standard  Codes  for  the 
Representation  of  Names  of 
Countries,  Dependencies,  and  Areas 
of  Special  Sovereignty  for  Information 
Interchange 

AQENCV:  National  Bureau  of  Standards, 

Commerce. 

action:  Notice  of  Proposed  Federal 

Information  Processing  Standard  104-1. 

summary:  The  purpose  of  this  notice  is 
to  announce  a  proposed  Federal 
Information  Processing  Standard  (FIPS) 
104-1  entitled  "American  National 
Standard  Codes  for  the  Representation 
of  Names  of  Countries,  Dependencies, 
and  Areas  of  Special  Sovereignty  for 
Information  Interchange,"  which 
implements  American  National 
Standard,  ANSI  Z39.27-1984,  Structure 
for  the  Representation  of  Names  of 
Countries,  Dependencies,  and  Areas  of 
Special  Sovereignty  for  Information 
Interchange.  ANSI  Z39-27-1984  adopts, 
with  qualifications,  the  entities,  names, 
and  codes  prescribed  by  ISO  3166,  a 
standard  of  the  International 
Organization  for  Standardization  (ISO). 
Proposed  FIPS  104-1  is  a  revision  to 
FIPS  104  which  was  published  as  a 
guideline. 

FIPS  104-1  is  to  be  classified  as  a 
Federal  Program  Standard  under  Title 
15.  Part  6.5(d),  Code  of  Federal 
Regulations.  The  standard  is  intended 


for  use  in  international  trade 
applications. 

Prior  to  the  submission  of  this 
proposal  to  the  Secretary  for  review  and 
approval,  it  is  essential  to  assure  that 
consideration  is  given  to  the  views  of 
manufacturers,  the  public,  and  State  and 
local  governments.  The  purpose  of  this 
notice  is  to  solicit  such  views.  ^ 

The  proposed  Federal  Information 
Processing  Standard  contains  two  basic 
sections:  (1)  An  announcement  section, 
which  provides  information  concerning 
the  applicability,  implementation,  and 
maintenance  of  the  standard  and  (2)  a 
specifications  section,  which  deals  with 
the  technical  requirements  of  the 
standard.  Only  die  announcement 
section  of  the  proposal  is  provided  in 
this  notice.  Interested  parties  may 
obtain  a  copy  of  the  technical 
specifications  from  the  Director, 
Institute  for  Computer  Sciences  and 
Technology,  National  Bureau  of 
Standards,  Gaithersburg,  MD  20899. 
DATE:  Comments  and  proposals  must  be 
submitted  on  or  before  November  12, 
1985. 

ADDRESS:  Written  comments  on  this 
proposed  FIPS  or  any  alternative 
proposals  should  be  submitted  to  the 
Director,  Institute  for  Computer  Sciences 
and  Techiiology,  National  Bureau  of 
Standards,  Gaithersburg.  MD  20899, 
ATTN:  Proposed  FIPS  104-1. 

Written  comments  and  proposals 
received  in  response  to  this  notice  will 
be  made  part  of  the  pubUc  record  and 
will  be  available  for  inspection  and 
copying  in  the  Department's  Central 
Reference  and  Records  Inspection 
Facility,  Room  6628,  Herbert  C.  Hoover 
Building,  14th  Street  between 
Pennsylvania  and  Constitution  Avenues 
NW.,  Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Roy  G  Saltman.  Center  for 
Programming  Science  and  Technology. 
Institute  for  Computer  Sciences  and 
Technology.  National  Bureau  of 
Standards,  Gaithersburg,  MD  20899, 
(301)  921-3491. 

Dated:  August  7. 1985. 
Ernest  Ambler, 
Director. 

Federal  Information  Processing 
Standards  Publication  104-1 

1985  Month  Day 

Announcing  the  Standard  for  American 
National  Standard  Codes  for  the 
Representation  of  Names  of  Countries, 
Dependencies,  and  Areas  of  Special 
Sovereignty  for  Information  Interchange 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Bureau  of 


Standards  in  accordance  with  section 
111(f)(2)  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949.  as 
amended.  Pubhc  Law  89-306  (79  Stat 
1127),  Executive  Order  11717  (38  FR 
12315.  dated  May  11. 1973).  and  Part  6  of 
Title  15  Code  of  Federal  Regulations. 

1.  Name  of  Standard:  American 
National  Standard  Codes  for  the 
Representation  of  Names  of  Countries. 
Dependencies,  and  Areas  of  Special 
Sovereignty  for  Information  Interchange. 
*  2.  Category  of  Standard:  Federal 
Program  Data  Standard. 
Representations  and  Codes. 

A  Federal  Program  Standard  is 
intended  for  use  in  a  particular  program 
or  mission  where  more  than  one 
executive  branch  department  or 
independent  agency  is  involved  with  its 
use.  This  standard  is  intended  for  use  in 
activities  concerned  with  international 
trade  that  do  not  involve  the  U.S. 
Department  of  State  or  national  defense 
programs. 

3.  Explanation:  This  Standard 
implements  American  National 
Standard,  ANSI  Z39.27-1984.  Structure 
for  the  Representation  of  Names  of 
Countries,  Dependencies,  and  Areas  of 
Special  Sovereignty  for  Information 
Interchange.  ANSI  Z39.27-1984  adopts, 
with  qualifications,  the  entities,  names, 
and  codes  prescribed  by  ISO  3166.  a 
standard  of  the  International 
Organization  for  Standardization  (ISO). 

4.  Approving  Authority:  U.S. 
Department  of  Commerce.  National 
Bureau  of  Standards  (Institute  for 
Computer  Sciences  and  Technology). 

5.  Maintenance  Agency:  The  Natiqnal 
Bureau  of  Standards  serves  as  the 
maintenance  agency  for  ANSI  Z39.27- 
1984,  in  coordination  with  the  U.S. 
Department  of  State,  the  U.S.  Board  on 
Geograhic  Names,  and  the  maintenance 
agency  for  ISO  3166.  Inquiries 
concerning  the  technical  content  of  this 
publication  should  be  addressed  to: 
Data  Administration  Group,  Information 
Systems  Engineering  Division,  Institute 
for  Computer  Sciences  and  Technology, 
National  Buieau  of  Standards, 
Gaithersburg.  MD  20899. 

Change  notices  to  this  RPS  PUB  will 
be  issued  by  the  National  Bureau  of 
Standards.  Users  who  wish  to  receive 
such  notices  should  complete  the 
Change  Request  Form  included  in  this 
FIPS  PUB  and  return  it  to  the  address 
indicated. 

6.  Cross  Index: 

a.  International  Standard  ISO  3166: 
Codes  for  the  Representation  of  Names 
of  Countries,  Second  edition — 1981-05- 
15. 

b.  American  National  Standard  ANSI 
Z39.27-1984:  Structure  for  the 
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Representation  of  Names  of  Countries, 
Dependencies,  and  Areas  of  Special 
Sovereignty  for  Information  Interchange. 

c  Names  of  Political  Entities  of  the 
World  (Names  Approved  by  the  U.S. 
Board  on  Geograhic  Names  as  of  August 
1, 1983),  Defense  Mapping  Agency, 
Washington.  DC  20305;  Stock  No. 
G  AZGNFORNMPEWl . 

d.  Federal  Information  Processing 
Standards  Publication  (FIPS  PUB)  10-3: 
Countries,  Dependencies,  and  Areas  of 
Special  Sovereignty,  and  Their  Principal 
Administrative  Divisions. 

7.  Applicability:  This  implementation 
of  ANSI  Z39.27-1984  supersedes 
National  Bureau  of  Standards  FIPS  PUB 
104  of  September.  1983.  It  is  made 
available  for  general  use,  except  that  it 
does  not  supersede  or  replace  FIPS  PUB 
10-3.  That  FIPS  PUB  provides  an 
alternate  set  of  codes  maintained  by  the 
U.S.  Department  of  State,  Office  of  the 
Geographer,  for  use  in  that  department 
and  in  national  defense  programs. 

8.  Implementation  Schedule:  The 
specifications  herein  become  effective 
upon  publication.  Use  by  Federal 
agencies  is  encouraged  in  applications 
requiring  data  interchange  with 
international  organizations  that  have 
adopted  the  ISO  3166  codes,  and  in 
applications  involved  with  international 
trade.  Agencies  not  involved  with 
international  trade,  the  Department  of 
State,  or  national  defense  programs 
should  adopt  either  FIPS  10-3  or  this 
FIPS  PUB,  whichever  is  most  efficient 
for  data  interchange  and  use  of  data 
resources. 

9.  Specifications:  Federal  Information 
Processing  Standards  Publication  104-1 
(HPS  PUB  104-1).  American  National 
Standard  Codes  for  the  Representation 
of  Names  of  Countries.  Dependencies, 
and  Areas  of  Special  Sovereignty  for 
Information  Interchange  (affixed). 

10.  Where  to  Obtain  Copies  of  This 
Standard  and  Related  Standards: 
Copies  of  this  publication  are  available 
for  sale  by  the  National  Technical 
Information  Service  (NTIS).  U.S. 
Department  of  Commerce,  Springfield, 
Virginia  22161:  order  desk  telephone: 
(703)  487^1650.  When  ordering,  refer  to 
Federal  Information  Processing 
Standards  Publication  104-1  (FIPS  PUB 
104-1)  and  title.  When  microfiche  is 
desired,  this  should  be  specified.  The 
entity  names  and  corresponding  codes 
are  available  also  on  magnetic  tape. 

Copies  of  other  FIPS  PUBS  are  also 
available  from  the  National  Technical 
Information  Service. 

Coies  of  ANSI  Z39.27-1984  and  ISO 
3166  may  be  obtained  from:  American 


National  Standards  Institute,  Inc.,  1430 
Broadway.  New  York.  NY  10018. 

(FR  Doc.  85-19159  Filed  8-12-85;  8:45  am] 
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(Docket  Na  50600-5100] 

Proposed  Federal  Information 
Processing  Standard  for  tt>e 
Information  Resource  Dictionary 
System  (IRDS) 

agency:  National  Bureau  of  Standards. 

Commerce. 

ACTION:  Notice  of  Proposed  Federal 

Information  Processing  Standard. 

summary:  The  purpose  of  this  notice  is 
to  announce  a  proposed  Federal 
Information  Processing  Standard  (FIPS) 
for  Information  Resource  Dictionary 
System  (IRDS).  This  proposed  standard 
will  adopt  the  draft  proposed  American 
National  Standard  (dpANS)  for  the 
IRDS.  which  is  a  voluntary  industry 
standard  developed  by  the  American 
National  Standards  Institute  (ANSI), 
and  currently  undergoing  public  review. 

Prior  to  submission  of  this  proposed 
standard  to  the  Secretary  of  Commerce 
for  review  and  approval  as  a  FIPS.  it  is 
essential  to  assure  that  consideration  is 
given  to  the  needs  and  views  of 
manufacturers,  the  public,  and  State  and 
local  governments.  The  purpose  of  this 
notice  is  to  sohcit  such  views. 

This  proposed  Federal  Information 
Processing  Standard  contains  two 
sections:  (1)  An  announcement  section, 
that  provides  information  concerning  the 
applicability,  implementation,  and 
maintenance  of  the  standard;  and  (2)  a 
specification  section  (the  draft  proposed 
American  National  Standard  IRDS), 
which  deals  with  the  technical 
requirements  of  the  standard.  Only  the 
announcement  section  of  the  proposal  is 
provided  in  this  notice.  Interested 
parties  may  obtain  a  copy  of  the 
technical  specifications  from  X3 
Secretariat.  CBEMA.  311  First  Street. 
NW..  Suite  500,  Washington.  D.C.  20001, 
(202)  737-8888. 

DATE:  Comments  must  be  submitted  on 
or  before  November  12, 1985. 
ADDRESS:  Written  comments  on  this 
proposed  standard  should  be  submitted 
to  the  Director,  Institute  for  Computer 
Sciences  and  Technology,  National 
Bureau  of  Standards,  Gaithersburg,  MD 
20899.  Attention:  Proposed  FIPS  IRDS. 

Written  comments  received  in 
response  to  this  notice  will  be  made  part 
of  the  public  record  and  will  be 
available  for  inspection  and  copying  in 
the  Department's  Central  Reference  and 
Records  Inspection  Facility.  Room  6628, 
Herbert  C.  Hoover  Building,  14th  Street 


between  Pennsylvania  and  Constitution 
Avenues,  NW.,  Washington,  D.C.  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mrs.  Patricia  Konig  or  Dr.  Alan  Coldfine, 
Center  for  Programming  Science  and 
Technology,  Institute  for  Computer 
Sciences  and  Technology.  National 
Bureau  of  Standards.  Gaithersburg.  MD 
20899.  telephone  (301)  921-3491. 

Dated:  August  7. 1985. 
Ernest  Ambler, 

Director 

Federal  InformatioD  Processing 
Standards  Publication 

(date) 

Announcing  the  Standard  for  the 
Information  Resource  Dictionary 
System 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Bureau  of 
Standards  pursuant  to  section  111(f)(2) 
of  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  as 
amended,  Pub.  L.  89-306  (79  Stat.  1127), 
Executive  Order  11717  (38  FR  12315, 
dated  May  11, 1973).  and  Part  6  of  Title 
15  Code  of  Federal  Regulations  (CFR). 

Name  of  Standard.  Information 
Resource  Dictionary  System  (IRDS) 
(FIPS  PUB ). 

Category  of  Standard.  Software 
Standard,  Data  Management 
Applications. 

Explanation.  This  standard 
announced  the  adoption  of  the  (draft 
proposed)  American  National  Standard 
Information  Resource  Dictionary  System 
(IRDS)  as  a  Federal  Information 
Processing  Standard  (FIPS).  The  IRDS 
specifies  a  computer  software  system 
that  provides  facilities  for  recording, 
storing,  and  processing  descriptions  of 
an  organization's  significant  data  and 
data  processing  resources.  The  IRDS 
includes  the  functions  traditionally 
performed  by  data  dictionary  systems. 
The  purpose  of  this  standard  is  to 
promote  portability  of  valuable 
information  resources  that  can  be  used 
by  users  within  an  agency  or  shared 
with  other  agencies.  This  standard  is  for 
use  by  implementors  as  the  reference 
authority  in  developing  information 
resource  dictionary  systems,  and  by 
other  computer  professionals  who  need 
to  know  the  precise  syntactic  and 
semantic  rules  of  the  standard. 

Approving  Authority.  Secretary  of 
Commerce. 

Maintenance  Agency.  U.S. 
Department  of  Commerce,  National 
Bureau  of  Standards  (Institute  for 
Computer  Sciences  and  Technology). 

Related  Documents. 
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a.  ISO  8211.  "Specification  for  a  Data 
Descriptive  File  for  Information 
Interchange." 

b.  (draft  proposed)  American  National 
Standard  Database  Language  NDL. 

c.  (draft  proposed)  American  National 
Standard  Database  Language  NQL. 

d.  National  Bureau  of  Standards  IR 
85-3164,  "A  Technical  Overview  of  the 
Information  Resource  Dictionary 
System." 

e.  National  Bureau  of  Standards  IR 
85-3165,  "The  Information  Resource 
Dictionary  System  Command 
Language." 

Objectives.  TTie  primary  objectives  of 
this  standard  are: 

a.  To  improve  identification  of 
existing,  valuable  information  resources 
that  can  be  used  by  others  in  the  same 
organization-or  shared  with  other 
organizations. 

b.  To  help  reduce  unnecessary 
development  of  computer  programs 
when  suitable  programs  exist. 

c.  To  simplify  software  and  data 
conversion  through  the  provision  of 
consistent  documentation. 

d.  To  increase  portability  of  acquired 
skills,  resulting  in  reduced  personnel 
training  costs. 

Applicability.  This  Federal 
Information  Processing  Standard  is 
intended  for  use  in  information  resource 
management  applications  that  are  either 
developed  or  acquired  for  Government 
use.  Such  applications  include: 

a.  Development,  modification,  and 
maintenance  of  manual  and  automated 
systems  throughout  their  life  cycle. 

b.  Support  to  an  agency-defined  data 
element  standardization  program. 

c.  Support  to  records,  reports  and 
forms  management,  spanning  the  range 
from  non-automated  to  fully-automated 
environments. 

Specifications.  This  standard  adopts 
(draft  proposed)  American  National 
Standard  Information  Resource 
Dictionary  System  (IRDS).  This 
document  defines  the  scope  of  the 
specifications,  the  syntax  and  semantics 
of  the  IRDS  Command  Language,  the 
semantics  of  the  IRDS  Panel  Interface, 
and  requirements  for  a  conforming 
implementation. 

Implementation.  This  standard 
becomes  effective  upon  publication  in 
the  Federal  Register  of  an 
announcement  by  the  National  Bureau 
of  Standards  of  approval  by  the 
Secretary  of  Commerce.  Information 
resource  dictionary  systems  (or  data 
dictionary  systems)  acquired  for  Federal 
use  after  this  date  should  conform  to  the 
FIPS  IRDS.  Implementation  of  this  FIPS 
applies  when  IRDS  software  is 
developed  internally,  acquired  as  part  of 
an  ADP  system  procurement,  acquired 


by  separate  procurement,  used  under  an 
ADP  leasing  arrangement,  or  specified 
for  use  in  contracts  for  programming 
services. 

A  transition  period  provides  time  for 
industry  to  produce  information 
resource  dictionary  systems  conforming 
to  the  standard.  The  transition  period 
begins  on  the  effective  date  and 
continues  for  eighteen  (18)  months 
thereafter.  The  provisions  of  this 
publication  apply  to  orders  placed  after 
the  date  of  this  publication;  however,  an 
information  resource  dictionary  system 
not  conforming  to  the  FIPS  IRDS  may  be 
acquired  for  interim  use  during  the 
transition  period. 

Interpretation  of  the  FIPS  IRDS. 
Resolution  of  questions  regarding  the 
implementation  and  applicability  of  this 
FIPS  will  be  provided  by  NBS.  These 
questions,  and  all  others  concerning  the 
technical  content  and  specifications  of 
the  IRDS,  should  be  addressed  to: 
Director,  Institute  for  Computer  Sciences 
and  Technology,  ATTN:  FIPS  IRDS, 
National  Bureau  of  Standards, 
Gaithersburg,  MD  20899. 

Validation  of  IRDS  Implementations. 
A  suite  of  automated  validation  tests  for 
IRDS  implementations  is  currently  under 
development.  The  suite  will  be  made 
available  when  it  is  completed. 

Waivers.  Under  certain  exceptional 
circumstances,  the  head  of  the  agency  is 
authorized  to  waive  the  application  of 
the  provisions  of  this  FIPS  PUB. 
Exceptional  circumstances  which  would 
warrant  a  waiver  are: 

a.  Significant,  continuing  cost  or 
eRlciency  disadvantages  will  be 
encountered  by  the  use  of  this  standard 
and, 

b.  The  interchange  of  information 
between  the  system  for  which  the 
waiver  is  sought  and  other  systems  is 
not  anticipated. 

Agency  heads  may  act  only  upon 
written  waiver  requests  containing  the 
information  detailed  above.  Agency 
heads  may  approve  requests  for  waivers 
only  by  a  written  decision  which 
explains  the  basis  upon  which  the 
agency  head  made  the  required 
finding(s).  A  copy  of  each  such  decision, 
with  procurement  sensitive  or  classified 
portions  clearly  identified,  shall  be  sent 
to  the  Director,  Institute  for  Computer 
Sciences  and  Technology,  National 
Bureau  of  Standards,  Gaithersburg, 
Maryland  20899. 

When  the  determination  on  a  waiver 
request  applies  to  the  procurement  of 
equipment  and/or  services,  a  notice  of 
the  waiver  determination  must  be 
published  in  the  Commerce  Business 
Daily  as  a  part  of  the  notice  of 
solicitation  for  o^ers  of  an  acquisition 
or,  if  the  waiver  determination  is  made 


after  that  notice  is  published,  by 
amendment  to  such  notice. 

A  copy  of  the  waiver  request,  any 
supporting  documents,  the  document 
approving  the  waiver  request  and  any 
supporting  and  accompanying 
document(s),  with  such  deletions  as  the 
agency  is  authorized  and  decides  to 
make  under  5  U.S.C.  Sec.  552(b),  shall  be 
part  of  the  procurement  documentation 
and  retained  by  the  agency. 

[FR  Doc.  85-19192  Filed  8-12-85;  8:45  am| 

BtLUNG  CODC  3S10-13-M 


National  Oceanic  and  Atmospheric 
Administration 

Endangered  Species;  Proposed  Permit 
Modification  No.  2;  Harold  M. 
Brundage  III 

Notice  is  hereby  given  that  Mr.  Harold 
M.  Brundage  III  (P2g6).  Ichthyological 
Associates.  Inc..  100  South  Cass  Street. 
Middletown,  Delaware  19709,  has 
requested  a  modification  to  Permit  No. 
374  issued  on  March  24. 1982  (47  FR 
13399),  as  modified  on  February  11, 1983 
(48  FR  6381),  under  the  authority  of  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543),  and  the  regulations 
governing  endangered  species  permits 
(50  CFR  Parts  217  and  222). 

The  Permit  Holder  is  requesting  to 
increase  the  authorized  number  of  adult 
shortnose  sturgeon  that  can  be  radio- 
tagged  each  year  from  20  to  50. 

Written  data  reviews,  or  requests  for 
a  public  hearing  on  this  modification 
request  should  be  submitted  to  the 
Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service.  U.S. 
Department  of  Commerce.  Washington, 
D.C.  20235.  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  modification 
request  would  be  appropriate.  The 
holding  of  such  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  request  are  summaries  of  those  of 
the  Applicant  and  do  not  necessarily 
reflect  the  views  of  the  National  Marine 
Fisheries  Service. 

Documentation  pertaining  to  the 
above  modification  request  is  available 
for  review  in  the  following  offices: 
Assistant  Administrator  for  Fisheries. 

National  Marine  Fisheries  Service, 

3300  Whitehaven  Street,  NW.. 

Washington.  D.C;  and 
Regional  Director,  Northeast  Region, 

National  Marine  Fisheries  Service, 
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Federal  Building,  14  Elm  Street. 
Gloucester.  Massachusetts  01930. 
Dated:  August  7. 1985. 
Richard  B.  Roe. 

Director.  Office  of  Protected  Species  and 

Habitat  Conservation. 

|FR  Doc  85-19259  Filed  8-12-85;  8:45  amj 

BtLUNG  CODE  3StO-23-«l 


Marine  Mammals;  Issuance  of  Permit; 

Mictiael  Hunt 

On  May  9. 19^.  notice  was  published 
in  the  Federal  Register  (50  FR  19563)  that 
an  application  had  been  filed  by  Mr. 
Michael  Hunt.  Box  22.  Department  of 
Human  Sciences.  University  of  Houston- 
Clear  Lake,  Houston.  Texas  77058-1058 
for  a  Permit  to  take  an  unspecified 
number  of  Atlantic  bottlenose  dolphins 
(Tursiops  tnmcatus)  by  harassment  for 
the  purpose  of  scientific  research. 

Notice  is  hereby  given  that  on  July  31. 
1985  as  authorized  by  the  provisions  of 
the  Marine  Mammal  Protection  Act  of 
1972  (16  U.S.C.  1361-1407).  the  National 
Marine  Fisheries  Service  issued  a  Permit 
for  the  above  taking  subject  to  certain 
conditions  set  forth  therein. 

The  Permit  is  available  for  review  by 
interested  persons  in  the  following 
offices: 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service, 
3300  Whitehaven  Street  NW.. 
Washington.  D.C.;  and 

Regional  Director,  Southeast  Region. 
National  Marine  Fisheries  Service. 
9450  Roger  Boulevard.  St.  Petersburg. 
Florida  33702. 

Dated:  August  7, 1985. 
Ricliaid  B.  Ro«. 

Director.  Office  of  Protected  Species  and 
Habitat  Conservation,  National  Marine 
Fisheries  Service. 

(FR  Doc.  85-19212  Filed  8-12-85;  8:45  am) 

B4UJNG  COOC  3S10-22-M 


DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

Put>iic  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

summary:  The  Department  of  Defense 
has  submitted  to  OMB  for  review  the 
following  request  for  renewal  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Each  entry 
contains  the  following  information:  (1) 
Type  of  Submission;  (2)  Title  of 
Information  Collection  and  Form 
Number  if  applicable;  (3)  Abstract 
statement  of  the  need  for  the  uses  to  be 


made  of  the  information  collected;  (4) 
Type  of  Respondent;  (5)  An  estimate  of 
the  number  of  responses;  (6)  An 
estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (7) 
To  whom  comments  regarding  the 
information  collection  are  to  be 
forwarded;  and  (8)  The  point  of  contact 
for  whom  a  copy  of  the  information 
proposal  may  be  obtained. 

Revision 

DoD  FAR  Supplements  Part  46, 
Related  Clauses  in  Part  52.246  and 
Related  Forms. 

Information  principally  concerns 
certain  data  required  quality  assurance 
effort  primarily  with  respect  to  Defense 
Logistics  Agency  requirements. 

Reporting  is  requried  to  assure  the 
quality  of  the  items  being  acquired. 

Businesses  or  others  for  profit/small 
businesses  or  organizations. 

Responses:  160 

Numbetof  Recordkeepers:  700 

Burden  Hours:  14,160. 
ADDRESSES:  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer. 
Office  of  Management  and  Budget,  Desk 
Officer.  Room  3235.  New  Executive 
Office  Building,  Washington.  D.C.  20503, 
and  Mr.  Daniel  J.  Vitiello.  DoD 
Clearance  Officer.  WHS/DIOR.  1215 
Jefferson  Davis  Highway.  Suite  1204. 
Arlington.  VA  22202-4302.  telephone 
(202)  746-0933. 

SUPPLEMENTARY  INFORMATION:  A  COpy 

of  the  information  collection  proposal 

may  be  obtained  from  Mr.  Fred  J. 

Kohout.  OUSDRE(AM)CP,  Room  3D116. 

Pentagon.  Washington.  D.C.  20301-3060. 

telephone  (202)  697-8334.  This  is  a 

revision  of  an  existing  collection. 

Linda  M.  Lawson, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

August  7, 1985. 

(FR  Doc.  85-19231  Filed  8-12-85;  8:45  amj 

BtLUNO  COOE  M1(M)1-II 


Public  Information  Collection 
Requirement  Submitted  to  OMB  for 
Review 

summary:  The  Department  of  Defense 
has  submitted  to  OMB  for  review  the 
following  request  for  renewal  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Each  entry 
contains  the  following  information:  (1) 
Type  of  Submission;  (2)  Title  of 
Information  Collection  and  Form 
Number  if  applicable;  (3)  Abstract 
statement  of  the  need  for  the  uses  to  be 
made  of  the  information  collected;  (4) 
Type  of  Respondent;  (5)  An  estimate  of 


the  number  of  responses;  (6)  An 
estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (7) 
To  whom  comments  regarding  the 
information  collection  are  to  be 
forwarded;  and  (8)  The  point  of  contact 
for  whom  a  copy  of  the  information 
proposal  may  be  obtained. 

Revision 

DoD  FAR  Supplements  Part  15. 
Related  Clauses  in  Part  52.215  and 
Related  Forms. 

Information  principally  concerns 
certain  data  required  to  enable 
evaluation  of  contractors'  offers  under 
the  negotiated  method  of  contracting. 

Reporting  is  required  to  obtain  cost  or 
price  information,  information  on 
subcontracting,  and  various  information 
required  to  support  the  acquisition  of 
petroleum  products  and  coal. 

Businesses  or  others  for  profit/small 
businesses  or  organizations. 

Responses:  199,100. 
Burden  Hours:  878,000. 

ADDRESSES:  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer. 
Office  of  Management  and  Budget.  Desk 
Officer.  Room  3235.  New  Executive 
Office  Building.  Washington.  D.C.  20503. 
and  Mr.  Daniel  J.  Vitiello.  DoD 
Clearance  Officer,  WHS/DIOR,  1215 
Jefferson  Davis  Highway.  Suite  1204. 
Ariington.  VA  22202-4302.  telephone 
(202)  746-0933. 

SUPPLEMENTARY  INFORMATION:  A  COpy 
of  the  information  collection  proposal 
may  be  obtained  from  Mr.  Fred  J. 
Kohout.  OUSDRE(AM)CP,  Room  3D116, 
Pentagon.  Washington.  D.C.  20301-3060. 
telephone  (202)  697-8334.  This  is  a 
revision  of  an  existing  collection. 
Linda  M.  Lawson, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
August  7. 1985. 

(FR  Doc.  85-19232  Filed  8-12-85;  8:45  am] 
MLLmG  COOE  M10-01-M 


Public  Information  Collection 
Requirement  Submitted  to  OMB  for 
Review 

SUMMARY:  The  Department  of  Defense 
has  submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Each  entry  contains  the 
following  information:  (1)  Type  of 
submission;  (2)  Tide  of  Information  " 
Collection  and  Form  Number,  if 
applicable;  (3)  Abstract  statement  of  the 
need  for  and  the  uses  to  be  made  of  the 
information  collected:  (4)  Type  of 
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respondent;  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  To  whom 
comments  regarding  the  information 
(Collection  are  to  be  forwarded;  and  (8) 
The  point  of  contact  from  whom  a  copy 
of  the  information  proposal  may  be 
obtained. 

Reinstatement 

Former  Spouse  Payment  from  Retired 

Pay;  DD  Form  2293 

DD  Form  2293  is  used  to  apply  for 
former  spouse  payments  from  retired 
pay  in  accordance  with  32  CFR  Part  63. 
The  use  of  this  form  is  optional. 
However,  an  application  for  payment 
under  32  CFR  Part  63  will  not  be 
honored  without  the  information 
requested  in  the  form.  The  public 
information  collection  requirements 
have  not  been  changed  or  modified  in 
this  reinstatement.  DD  Form  2293  has 
been  revised  to  more  clearly  state  the 
degree  of  disclosure  of  military  retired 
pay  information  made  to  the  former 
spouse  with  an  approved  application. 

Former  Spouses  of  members  retired 
from  the  Uniformed  Services. 

Responses  3,000 

Burden  hours  3,000. 
ADDRESSES:  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer, 
Office  of  Management  and  Budget,  Desk 
O^icer,  Room  3235,  New  Executive 
Office  Building,  Washington,  DC  20503 
and  Mr.  Daniel  J.  Vitiello,  DoD 
Clearance  Officer,  WHS/DIOR,  Room 
1C535,  The  Pentagon,  Washington.  DC 
20301-1155.  telephone  (202)  694-0187. 
SUPPLEMENTARY  INFORMATKMI:  A  copy 

of  the  information  collection  proposal 
may  be  obtained  from  Mr.  ]ames  T. 
Jasinski.  OASD(C)MS,  Room  3A882,  The 
Pentagon,  Washington.  DC  20301, 
telephone  (202)  697-0536. 
Linda  M.  La%vaon. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

August  8,  1985. 

[FR  Doc.  85-19228  Filed  8-12-85:  8:45  am] 

MLUNa  CODE  3810-eVM 


Public  Inforntation  Collection 
Requirement  Submitted  to  0MB  for 
Review 

AGENCY:  The  Department  of  Defense  has 
submitted  to  OMB  for  review  the 
following  request  for  renewal  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C..  Chapter  35).  Each  entry 
contains  the  following  information:  (1) 
Type  of  Submission;  (2)  Title  of 
Information  Collection  and  Form 


Number  if  applicable;  (3)  Abstract 
statement  of  the  need  for  the  uses  to  be 
made  of  the  information  collected;  (4) 
Type  of  Respondent;  (5)  An  estimate  of 
the  number  of  responses;  (8)  An 
estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (7) 
To  whom  comments  regarding  the 
information  collection  are  to  be        , 
forwarded;  and  (8)  The  point  of  contact 
for  whom  a  copy  of  the  information 
proposal  may  be  obtained. 

Revision 

DOD  FAR  Supplements  Part  37. 
Related  Clauses  in  Part  52.237  and 
Related  Forms. 

Information  concerns  certain  data 
required  to  process  service  contracts 
such  as  those  mortuary  and 
communications  services. 

Reporting  is  required  to  obtain 
information  necessary  to  award  and 
administer  service  contracts. 

Reports  do  not  cover  matters  required 
by  the  Service  Contract  Act. 

Businesses  or  others  for  profit/small 
businesses  or  organizations. 

Responses:  29,071. 

Burden  Hours:  72,677. 
ADDRESS:  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer, 
Office  of  Management  and  Budget,  Desk 
Officer,  Room  3235,  New  Executive 
Office  Building,  Washington,  D.C.  20503, 
and  Mr.  Daniel  J.  Vitiello,  DOD 
Clearance  Officer,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington,  VA  22202-4302,  telephone 
(202)  746-0933. 

SUPPLEMENTARY  INFORMATION:  A  copy 
of  the  information  collection  proposal 
may  be  obtained  from  Mr.  Fred  J. 
Kohout,  OUSDRE(AM)CP,  Room  3D116, 
Pentagon,  Washington,  D.C.  20301-3060, 
telephone  (202)  697-6334.  This  is  a 
revision  of  an  existing  collection. 
Linda  M.  Lawson, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

August  7, 1985. 

[FR  Doc.  85-19229  Filed  8-12-85:  8:45  am] 

BILLINQ  CODE  MtO-OI-H 


Public  information  Collection 
Requirement  Submitted  to  OIMB  for 
Review 

SUMMARY:  The  Department  of  Defense 
has  submitted  to  OMB  for  review  the 
following  request  for  renewal  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.,  Chapter  35).  Each  entry 
contains  the  following  information:  (1) 
Type  of  Submission;  (2)  Title  of 
Information  Collection  and  Form 


Number  if  applicable;  (3)  Abstract 
statement  of  the  need  for  the  uses  to  be 
made  of  the  information  collected:  (4) 
Type  of  Respondent;  (5)  An  estimate  of 
the  number  of  responses;  (6 )  An 
estimate  of  the  total  number  of  hours 
needed  to  providde  the  information;  (7) 
To  whom  comments  regarding  the 
information  collection  are  to  be 
forwarded;  and  (8)  The  point  of  contact 
for  whom  a  copy  of  the  information 
proposal  may  be  obtained. 

« Revision 

DoD  FAR  Supplements  Part  10. 
Related  Clauses  in  Part  52.210  and 
Related  Forms. 

Information  principally  concerns 
certain  data  required  to  enable 
evaluation  of  "or  equal"  items  offered  in 
response  to  brand  name  or  equal 
solicitations  and  bills  of  material  for 
production  maintenance  purposes. 

Reporting  is  required  for  bid 
evaluation  purposes  and  production 
maintenance  purposes. 

Businesses  or  other  for  proHt/smaU 
businesses  or  organizations. 

Responses:  300 
Burden  Hours:  900 

ADDRESSES:  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer. 
Office  of  Management  and  Budget,  Desk 
Officer,  Room  3235,  New  Executive 
Office  Building,  Washington.  D.C.  20503. 
and  Mr.  Daniel  ].  Vitiello,  DoD 
Clearance  Officer.  WHS/DIOR.  1215 
Jefferson  Davis  Highway,  Suite  1204. 
Arlington,  VA  22202-4302.  telephone 
(202)  746-0933 
SUPPLEMENTARY  INFORMATKMI:  A  copy 

of  the  information  collection  proposal 

may  be  obtained  from  Mr.  Fred  J. 

Kohout  OUSDRE  (AM)  CP.  Room 

3D116.  Pentagon.  Washington,  D.C 

20301-3060,  telephone  (202)  697-6334. 

This  is  a  revision  of  an  existing 

collection. 

Linda  M.  Lawaon, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

August  7. 1985. 

(FR  Doc.  85-19230  Filed  8-12-45;  8:45  am] 

BILUNG  COOC  3(M>-01-II 


Defense  Advisory  Committee  on 
IMIIItary  Personnel  Testing;  lyieeting 

Pursuant  to  Pub.  L  92-463.  notice  is 
hereby  given  that  a  meeting  of  the 
Defense  Advisory  Committee  on 
Military  Personnel  Testing  is  scheduled 
to  be  held  from  1:00  pm-5KX)  pm  on  12 
September  1985  and  a-00  pm-5.-00  pm  on 
13  September  1985  at  the  Shelter  Island 
Marina  Iim;  2051  Shelter  Island  Drive; 
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San  Diego.  California  92106.  Meeting 
sessions  will  be  open  to  the  public. 

The  purpose  of  the  meeting  is  to 
review  the  development  of  DoD's 
computerized  adaptive  testing  (CAT] 
system  scheduled  for  nationwide 
implementation  as  the  operation 
mihtary  selection  and  classification  test. 
The  next  Committee  meeting  will  also 
be  discussed. 

Persons  desiring  to  make  oral 
presentations  or  submit  written 
statements  for  consideration  at  the 
Committee  meeting  must  contact  Dr. 
A.R.  Lancaster,  Executive  Secretary, 
Defense  Advisory  Committee  on 
Military  Personnel  Testing,  Office  of  the 
Assistant  Secretary  of  Defense  (Force 
Management  and  Personnel).  Room 
-2B271.  The  Pentagon.  Washington,  D.C. 
20301-4000.  telephone  (202)  697-9271  no 
later  than  30  August  1985. 
Linda  M.  Lawson. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
August  7. 1985. 
(FR  Doc.  85-19234  Filed  &-12-85  8:45  am) 

BtUJNG  CODE  M10-0I-M 


DEPARTMENT  OF  EDUCATION 

National  Advisory  Board  on 
Intefnational  Education  Programs; 
Meeting 

agency:  National  Advisory  Board  on 
International  Education  Programs, 
Education. 

action:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  of  a  forthcoming  meeting  of  the 
National  Advisory  Board  on 
International  Education  Programs. 
Notice  of  this  meeting  is  required  under 
section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is  also 
intended  to  notify  the  general  public  of 
their  opportimity  to  attend. 
dates:  September  17. 18, 1985. 

ADDRESS:  Loews  L'Enfant  Plaza  Hotel, 
480  L'Enfant  Plaza  East  SW., 
Washington,  D.C.  (Lafayette  Room) 
FOR  FURTHER  INFORMATION  CONTACT 
Harry  M.  Gardner,  Postsecondary 
Relations  Staff,  ROB-3.  Room  3907,  400 
Mar>'land  Avenue  SW..  Washington. 
D.^.  20202  (202)/245-9700). 
SUPPLEMENTARY  INFORMATION:  The 
National  Advisory  Board  on 
International  Education  Programs  is 
established  under  section  621  of  the 
Higher  Education  Act  of  1965,  as 
amended,  by  the  Education 
Amendments  of  1980  (Pub.  L.  96-374;  20 
U.S.C.  1131).  Its  mandate  is  to  advise  the 


Secretary  of  Education  on  the  conduct  of 
programs  under  this  title. 

This  meeting  of  the  National  Advisory 
Board  on  International  Education 
Programs  is  open  to  the  public.  The 
agenda  includes  a  discussion  of  the 
Current  Developments  in  Modem 
Language  Teaching.  In  addition,  a  report 
from  the  Director,  Center  for 
International  Education  and  overviews 
of  activities  and  operations  of  the  Office 
of  Postsecondary  Education  will  be 
presented. 

The  meeting  will  be  held  from  9:00 
a.m.  to  4:30  p.m..  the  17th  of  September 
in  the  Lafayette  Room  of  Loews  L'Enfant 
Plaza  Hotel,  480  L'Enfant  Plaza  East 
SW.,  Washington,  D.C.  The  Board 
members  will  visit  the  School  of 
Advanced  International  Studies,  the 
Johns  Hopkins  University,  1740 
Massachusetts  Avenue  NW., 
Washington,  D.C.  on  September  18. 

Records  are  kept  on  the  Board 
proceedings  and  are  available  for  public 
inspection  at  the  Office  of 
Postsecondary  Relations  Staff,  from  8:00 
a.m.  to  4:00  p.m.,  ROB-3,  7th  &  D  Streets 
SW..  Room  3907.  Washington.  D.C. 

Signed  at  Washington.  D.C.  on  August  ft 
1985. 

Kennetli  D.  Whitehead. 

Acting  Assistant  Secretary  for  Postsecondary 
Education. 

[FR  Doc.  85-19203  Filed  8-12-85;  8:45  am] 

BtUJNO  COOe  4000-01-M 


DEPARTMENT  OF  ENERGY 

Office  of  Conservation  and' 
Renewable  Energy 

(Case  No.  WH-003] 

Energy  Conservation  Program  for 
Consumer  Products;  Petition  for 
Waiver  of  Water  Heater  Test 
Procedure  From  Ford  Products  Coip. 

AGENCY:  Conservation  and  Renewable 
Energy  Office.  Department  of  Energy. 
SUMMARY:  Today's  notice  publishes  a 
"Petition  for  Waiver"  from  Ford 
Products.  Corporation  (Ford)  a  water 
heater  manufacturer  of  Valley  Cottage, 
New  York,  requesting  a  waiver  from  the 
Department  of  Energy  (DOE)  test 
procedure  for  water  heaters.  The 
petition  requests  DOE  to  grant  Ford 
relief  from  the  DOE  test  procedure  for 
water  heaters  for  its  CF  and  FG  model 
series  oil-fired  water  heater  on  the  basis 
that  the  existing  test  procedure  yields 
materially  inaccurate  estimates  of  the 
energy  consumption  of  this  unit.  DOE  is 
soliciting  comments,  data,  and 
information  regarding  the  petition. 


date:  doe  will  accept  comments,  data 
and  information  not  later  than 
September  12, 1985. 

ADDRESSES:  Written  comments  and 
statements  shall  be  sent  to:  Department 
of  Energy.  Office  of  Conservation  and 
Renewable  Energy,  Test  Procedures  for 
Consumer  Products.  Case  No.  WH-003, 
Mail  Station  CE-112.  Forrestal  Building, 
1000  Independence  Avenue,  SW.. 
Washington,  D.C.  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  J.  McCabe,  U.S.  Department  of 
Energy,  Mail  Station  CE-112,  Forrestal 
Building.  1000  Independence  Avenue, 
SW.,  Washington.  D.C.  20585.  (202) 
252-9127 

Eugene  Margolis,  Esq..  U.S.  Department 
of  Energy.  Office  of  General  Counsel. 
Mail  Station  GC-12.  Forre&tal 
Building.  1000  Independence  Avenue. 
SW..  Washington,  D.C.  20585.  (202] 
252-9513 

Background 

The  Energj'  Conservation  Program  for 
Consumer  Products  was  established 
pursuant  to  the  Energy  policy  and 
Conservation  Act  (EPCA)  (Pub.  L  94- 
163.  89  Stat.  917),  which  was 
subsequently  amended  by  the  National 
Energy  Conservation  Policy  Act 
(NECPA)  (Pub.  L.  95-619,  92  Stat.  3266). 
This  program  requires  DOE  to  prescribe 
standardized  test  procedures  to  measure 
the  energy  consumption  of  certain 
consumer  products,  including  water 
heaters.  The  intent  of  the  test 
procedures  is  to  provide  a  comparable 
measure  of  energy  consumption  that  will 
assist  consumers  in  making  purchasing 
decisions.  These  test  procedures  appear 
at  10  CFR  Part  430,  Subpart  B. 

DOE  has  also  prescribed  procedures 
by  which  manufacturers  may  petition  for 
waiver  of  test  procedure  requirements 
for  a  particular  basic  model  of  a  product 
covered  by  k  test  procedure  and  the 
Department  may  temporarily  waive  such 
test  procedure  requirements  for  such 
basic  model.  Waivers  may  be  granted 
when  one  or  more  design  characteristics 
of  a  basic  model  either  prevent  testing 
of  the  basic  model  according  to  the 
prescribed  test  procedure  or  lead  to 
results  so  unrepresentative  of  the 
model's  true  energy  consumption  as  to 
provide  materially  inaccurate 
comparative  data.  These  waiver 
procedures  appear  at  10  CFR  430.27. 
Waivers  generally  remain  in  effect  until 
final  test  procedure  amendments 
become  effective,  resolving  the  problem 
that  is  the  subject  of  the  waiver. 

Water  heaters  are  one  of  the  products 
covered  by  the  Federal  Trade 
Commission's  (FTC)  Appliance  Labeling 
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Program.  The  energy  consumption  of 
water  heaters,  as  determined  using 
DOE's  test  procedure,  forms  the  basis  of 
the  estimated  annual  operating  cost 
figures  which  FTC  requires 
manufacturers  of  water  heaters  to 
disclose  on  an  Energy  Guide  label  on 
each  unit  to  assist  consumers  in  making 
a  purchasing  decision. 

Ford  filed  a  petition  for  waiver  from 
the  DOE  test  procedure  for  water 
heaters  on  the  grounds  that  the 
procedure  yields  materially  inaccurate 
estimates  of  the  energy  consumed  by  its 
CF  and  FG  model  series  oil-fired  water 
heater.  Ford  t>elieves  the  inaccurate 
estimates  result  from  the  unrealistically 
low  value  of  recovery  efficiency 
determined  in  the  DOE  test  procedure 
for  these  models.  Ford  attributes  the 
lower  recovery  efficiency  value 
obtained  from  the  DOE  test  procedure 
for  these  water  heater  models  to  the 
inappropriateness  of  the  DOE  "cold 
start"  recovery  efficiency  test 
methodology  for  evaluating  the  recovery 
efficiency  of  oil  water  heaters. 

To  determine  the  recovery  efficiency 
of  electric,  gas-fired  and  oil-fired  storage 
water  heaters,  the  DOE  test  procedure 
requires  that  the  mass  of  a  water  heater 
plus  the  water  in  its  tank  be  in  thermal 
equilibrium  at  a  temperature  of  70  *F  at 
the  beginning  of  the  test.  The  water 
hearter  then  heats  the  tank  of  water 
through  a  90  *F  temperature  rise  (i.e.  to 
160  *F).  The  amount  of  energy  consumed 
by  the  water  heater  is  measured 
directly.  Recovery  efficiency  is 
computed  as  the  quantity  of  heat  energy 
imparted  to  the  water  in  the  tank 
divided  by  the  measured  energy 
consumption  of  the  water  heater. 

Ford  offers  that  a  "warm  start"  test 
described  in  the  petition  would  correct 
this  inaccuracy,  and  therefore  should  be 
granted. 

In  addition  to  comments  for  or  against 
DOE  granting  Ford's  request  for  a 
waiver,  DOE  invites  comments  on  the 
efficacy  of  the  alternative  test 
methodology  identified  by  Ford  or  of 
any  other  test  methodology  which  a 
commenter  may  wish  to  advance. 

Pursuant  to  paragraph  (b)  of  10  CFR 
430.27,  DOE  is  hereby  publishing  the 
"Petition  for  Waiver"  in  its  entirety.  The 
petition  contains  no  confidential 
information.  DOE  solicits  comments, 
data,  and  information  respecting  the 
petition. 

Issued  in  Washington,  D.C.,  August  2. 1965. 
Donna  R.  Fltzpatrick, 

Acting  Assistant  Secretary,  Conservation  and 
Rene  wable  Energy. 
June  25, 1985. 
Department  of  Energy 


Office  of  Conservation  (r  Renewable  Energy, 
Test  Procedures  for  Consumer  Products. 
Mail  Station  CE-112.  Forrestal  Building. 
1000  Independence  A  venue  S.  W.. 
Washington.  D.C.  20585 
Subject  A  Petition  for  Waiver 
Reference:  Your  Case  #WH-002,  OHA  Case 
#HEL-0128 

Gentlemen:  This  correspondence  is  our 
Petition  for  Waiver  to  correct  difficulties  we 
have  with  the  D.O.E.  Water  Heater  Test 
Procedures. 

We  have  in  hand  a  copy  of  the  Decision 
and  Order  of  the  Department  of  Energy, 
concerning  the  Application  for  Temporary 
Exception  by  Bock  Water  Heaters,  inc..  Case 
#HEI/-0126. 

We  call  your  attention  to  our  letter  to  you 
dated  April  3. 1985,  where  we  spell  out  Ford's 
definitions  of  "cold,"  "warm,"  and  "hot"  start 
recovery  efficiency  tests.  Note  that  what 
Bock  calls  a  "warm"  start  (which  is  the 
exception  granted),  and  what  Ford  calls  a 
"warm  "  start,  are  NOT  the  same  test 

The  following  analysis  should  serve  to 
show  why  the  "warm"  start,  which  we  have 
proposed,  is  correct  whereas  the  "hot"  start, 
which  has  been  granted  to  Bock,  is  not 

Analysis 

Recovery  Efficiency  Tests 

Warm  Versus  Hot  Starts 

The  mass  in  a  typical  32  gallon  oil  water 
heater  consists  of  steel,  refractory  and 
insulation  amounting  to,  perhaps.  265  pounds. 
Of  this  amount,  115  pounds  is  steel  in  direct 
contact  with  the  stored  water  (i.e.  the  tank 
itself).  This  steel,  in  normal  operation,  is  at 
water  tem[>erature.  Bringing  this  steel  from  70 
to  160  degrees  F.  represents  a  charge  of  1,200 
BTU's  which  is  stored  permanently  in  the 
heater  at  its  first  firing. 

As  draws  and  burner  firings  occur,  this 
steel  temperature  is  dropped  from,  and 
returned  to.  160  degrees,  but  the  1.200  BTU 
charge  remains  in  the  system  permanently. 

In  order  to  measure  recovery  efficiency 
without  includi.ig  this  permanent  1,200  ETFU 
charge.  Ford  has  devised  a  "warm"  start  test 
which  is  identical  to  the  D.O.E.  procedure, 
with  the  following  exception: 

We  start  with  the  empty  115  pound  tank  at 
160  degrees  F.  The  remaining  150  pounds  of 
water  heater  mass  is  at  a  temperature 
between  160  degrees  F.  and  70  degrees  F.,  i.e. 
standby  condition.  Inlet  water  temperature  is 
measured  at  the  fill  connection  every  fifteen 
seconds.  These  readings  are  averaged  to 
establish  the  "start"  temperature  of  the 
recovery  efficiency  test 

It  is  critical  to  note  here  how  this  160 
degree  empty  tank  temperature  is 
established. 

The  water  heater  is  previously  filled,  then 
fired  until  cutout  and  allowed  to  stand  until 
the  tank  water  temperature  reaches  its 
maximum.  The  tank  is  then  emptied  and  the 
filling  can  l>egin. 

We  say  this  is  "critical"  because  it  is 
exactly  this  which  is  the  difference  between 
a  "hot"  start  and  a  "warm"  start. 

In  the  "hot"  start  test  granted  to  Bock,  they 
are  allowed  to  empty  the  tank  immediately 
after  cutout.  The  150  pounds  of  water  heater 
mass  which  is  not  in  contact  with  water  is,  at 


that  moment  at  various  temperatures  up  to 
2.000  degrees  F.  This  represents  a  charge  of 
heat  which  is  not  normally  resident  in  the 
water  heater.  To  estimate  the  amount  of  this 
charge,  note  that  in  any  oil  water  heater 
recovery  test,  the  water  temperature  rises 
between  five  and  10  degrees  after  cutout  In  a 
32  gallon  unit,  this  represents  1,320  to  2.640 
BTU's. 

Bock,  thus,  has  a  head  start  in  the  recovery 
test  of  perhaps  2,460  BTU's.  because  they  do 
not  have  to  bring  the  "non-contact"  mass  up 
to  operating  temperatures  at  the  tieginning  of 
their  test  and  yet  are  allowed  to  let  these 
temperatures  subside  at  the  end. 

We  believe  that  the  Bock  model  s32E.  and 
our  own  CF  models,  will  improve  their 
recovery  efficiencies  by  two  points  under  the 
"warm"  start  procedure  outlined  above  and, 
therefore.  Petition  that  we  be  allowed  to  test 
by  that  procedure. 

We  also  believe  that  our  PC  series  heater 
will  improve  by  four  or  five  percentage  points 
under  this  method  and,  therefore.  Petition 
that  it  also  l>e  included. 

Furthermore,  we  believe  that  any  Waiver, 
Exception  or  Temporary  Exception  granted  to 
Bock  should  be  based  upon  what  we  have 
described  as  a  "warm"  start  test  and  that 
what  we  have  described  as  a  "hot"  start 
should  be  specifically  prohibited 

If  Bock  is  allowed  a  Waiver  based  upon 
their  current  Temporary  Exception,  which 
allows  a  "hot"  start  we  must  insist  upon 
being  granted  the  same  waiver. 

We  also  advise  you  that  we  wish  this  letter 
to  serve  as  both  our  own  Petition  for  Waiver 
and  as  our  further  comments  to  Bock's 
Petition,  you  case  *WH-002. 

Lastly,  we  advise  you  that  as  separate 
mailings,  we  are  forwarding  this  letter  also  to 
the  Office  of  Hearings  and  Appeals  as  our 
Application  for  Exception  and  as  our 
comments  to  Bock's  matching  Applications 
(OHA  case  #HEL-0126). 

We  thank  you  for  your  attention  in  these 
matters. 

Very  truly  yours. 
Ford  Products  Corporation. 
George  C.  Fanelli,  P.E, 
Chief  Engineer 
[FR  Doc.  85-19187  Filed  8-12-«5;  8:45  am) 

BILUNG  COOC  MSO-OI-M 


Economic  Regulatory  Administration 

(ERA  Docket  No.  85-13-NGl 

Natural  Gas  Imports;  Texas  Eastern 
Transmission  Corp^  Application  To 
Amend  Import  Authorization 

Correction 

In  FR  Doc.  85-18322  beginning  on  page 
31224  in  the  issue  of  Thursday,  August  1, 
1985.  the  docket  number  should  read  as 
set  forth  above. 
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Federal  Energy  Regulatory 
Commission 

(Docket  Nos.  CP82-119-01S,  vt  al.] 

Algonquin  Gas  Transmission  Co.,  et 
aL;  Natural  Gas  Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Algonquin  Gas  Transmission 
Company 

IDoclcet  No.  CP82-119-(n5) 
August  7. 1985. 

Take  notice  that  on  July  16, 1985. 
Algonquin  Gas  Transmission  Company 
(Applicant).  1284  Soldiers  Field  Road. 
Boston.  Massachusetts  02135.  filed  in 
Docket  NO.  CP82-119-015  an 
amendment  to  its  application  filed  in 
Docket  No.  CP82-119-000  for  a 
certificate  of  public  convenience  and 
necessity  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully 
described  in  the  amendment  on  file  with 
the  Commission  and  open  to  public 
inspection. 

By  this  amendment.  Applicant 
withdraws  its  request  for  authorization 
to  construct  3.5  miles  of  pipeline  loop  in 
New  Jersey.  Such  facilities  are  said  to 
have  been  authorized  by  order  of 
February  2. 1984.  in  Docket  No.  CP82- 
119-004.  et  ai.  to  permit  Applicant  to 
render  a  limited-term  firm  transportation 
service  under  Rate  Schedule  T-CON. 
Subsequently.  Applicant  notes,  the 
Commission  deferred,  in  an  order  in 
Docket  No.  CP82-1 19-007.  et  al..  the     • 
construction  of  this  loop  because  of  a 
limited-term  exchange  agreement  that 
permitted  the  service  to  be  rendered  at 
less  cost. 

In  the  interim.  Applicant  states,  it  has 
applied  for  authority  to  render 
additional  firm  sales  services  in  Docket 
No.  CP84-654-001  and  would  need  to 
construct  facilities  including  the  3.5 
miles  of  pipeline  loop  previously 
authorized  to  render  such  services. 
Withdrawal  of  the  request  in  this  docket 
for  authority  to  build  3.5  miles  of 
pipeline  loop  no  longer  needed  in  this 
docket  would  permit  the  Commission  to 
consider  authorization  of  those  facilities 
in  Docket  No.  CP84-654-001.  Applicant 
states. 

Comment  date:  August  27. 1985,  in 
accordance  with  the  first  subparagarph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

2.  Algonquin  Gas  Transmission 
Company 

(Dock!  No.  CP85-707-000I 
August  7. 198S. 

Take  notice  that  on  July  15. 1985. 
Algonquin  Gas  Transmission  Company 


(Algonquin).  1284  Soldiers  Field  Road. 
Boston,  Massachusetts  02135.  filed  in 
Docket  No.  CP85-707-000  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  for 
the  aliandonment  and  sale  of  facilities 
to  Connecticut  Natural  Gas  Corporation 
(Connecticut  Natural),  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Algonquin  proposes  to  abandon  and 
sell  to  Connecticut  Natural  a  portion  of 
its  existing  M-2  pipeline  system 
consisting  of  approximately  14,202  feet 
of  8%-inch  pipeline  located  near 
Farmington.  Connecticut.  Connecticut 
Natural,  a  distribution  customer  of 
Algonquin,  would  intergrate  the  subject 
facilities  into  the  overall  operation  of  its 
distribution  system.  It  is  asserted  that 
the  facilities  would  provide  the 
distribution  system  with  additional 
operational  flexibility  and  economic 
service  to  Connecticut  Natural's 
customers.  Algonguin  states  that 
Connecticut  Natural  would  pay  at 
closing  the  net  book  cost  of  the  facilities 
to  be  transferred.  The  net  book  cost  of 
the  subject  facilities  on  April  30. 1985. 
was  $30,645.06.  it  is  asserted  Algonquin 
further  states  that  the  proposed 
abandonment  and  sale  of  these  facilites 
would  not  entrail  any  abandonment  of 
service  an  the  effect  on  its  remaining 
system  would  be  de  minimis. 

Comment  date:  August  27, 1985.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  ANR  Pipeline  Company 

(Docket  NO.  CP85-714-001) 
August  7, 1985. 

Take  notice  that  on  July  17. 1985,  ANR 
Pipeline  Company  (ANR).  500 
Renaissance  Center,  Detroit,  Michigan 
48243,  filed  in  Docket  No.  CP85-714-001 
an  application  pursuant  to  Sectipn  7(c) 
of  the  Natural  Gas  Act  for  a  certificate 
of  public  convenience  and  necessity 
authorizing  ANR  to  transport  natural 
gas  for  Bethlehem  Steel  Corporation 
(Bethlehem),  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  topubhc 
inspection. 

ANR  proposes  to  transport  on  a  best- 
efforts  basis  up  to  25,000  dt  equivalent 
of  natural  gas  per  day  for  Bethlehem 
pursuant  to  a  transportation  agreement 
dated  May  3, 1985,  among  ANR, 
Bethlehem  and  Caliche  Pipeline 
Company  (Caliche).  ANR  proposes  to 
commence,  under  the  authorization 
sought  in  Docket  No.  CP85-714-O01.  the 
transportation  service  on  November  1, 
1985.  following  the  termination  of 
service  under  its  blanket  certificate 


authorization  (sought  in  Docket  No. 
CP85-71 4-000)  for  the  same 
transportation  service  as  applied  for 
herein,  for  a  period  extending  to 
December  31, 1986. 

ANR  states  the  gas  to  be  transported 
would  be  purchased  by  Bethlehem,  for 
use  in  its  Bums  Harbor,  Indiana,  steel 
mill,  pursuant  to  a  gas  purchase  contract 
dated  April  30, 1985,  with  Caliche 
whereby  it  would  sell  up  to  a  daily 
quantity  of  25,000  dt  equivalent  of 
natural  gas  at  an  initial  price  of  $2.25  per 
million  Btu.  Caliche  would  tender  the 
gas  for  the  account  of  Bethlehem  at 
various  points  of  interconnection  of  the 
pipeline  systems  of  ANR  and  Caliche  in 
Oklahoma  and  Texas.  ANR  would 
redeliver  the  gas,  less  2.0  percent  for  fuel 
use  and  unaccounted-for  gas  losses,  to 
Natural  Gas  Pipeline  Company  of 
America  (NGPL)  for  Bethlehem's 
account  at  the  interconnection  of  NGPL 
and  ANR  in  Beaver  County,  Oklahoma. 
ANR  indicates  that  NGPL  and  Northern 
Indiana  Public  Service  Company 
(NIPSCo)  would  provide  transportation 
services  to  accomplish  delivery  of  the 
gas  to  Bethlehem's  Bums  Harbor 
facility. 

ANR  states  that  Bethlehem  would  pay 
6.8  cents  per  dt  equivalent  for  all  gas 
transported  as  provided  by  ANR's  Rate 
Schedule  EUT-1  and  calculated  upon  a 
haul  distance  of  109  miles  and  3.6  cents 
per  100  miles.  ANR  states  that  it 
requires  no  new  facilities  to  provide  the 
transportation  service.  It  is  indicated 
that  Bethlehem  is  a  qualified  end-user 
and  that  the  gas  will  be  used  in  blast 
furnaces,  boilers  and  reheat  furnaces 
that  have  alternative  fuel  capability. 

ANR  also  requests  flexible  authority 
to  add  or  delete  receipt/delivery  points 
associated  with  sources  of  gas  acquired 
by  Bethlehem.  The  flexible  authority 
requested  applies  only  to  points  related 
to  sources  of  gas  supply,  not  to  delivery 
points  in  the  market  area.  ANR  would 
file  a  report  providing  certain 
information  with  regard  to  the 
additional  or  deletion  of  sources  of  gas 
as  further  detailed  in  the  application 
and  any  additional  sources  of  gas  would 
only  be  obtained  to  constitute  the 
transportation  quantities  herein  and  not 
to  increase  those  quantities. 

Comment  date:  August  27, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Carnegie  Natural  Gas  Company 
[Docket  No.  CP85-735-0001 
August  7, 1985. 

Take  notice  that  on  July  25, 1985. 
Carnegie  Natural  Gas  Company 
(Applicant),  800  Regis  Avenue. 
Pittsburgh.  Pennsylvania  15238.  filed  in 
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Docket  No.  CP85-735-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  construction  and  operation  of 
facilities  and  the  delivery  of  natural  gas 
for  sale  to  United  States  Steel 
Corporation  (US.  Steel)  and Tenn-U.S.S. 
Chemical  Company  (U.S.S.  Chemical), 
all  as  more  fully  set  forth  in  the 
apphcation  which  is  on  Hie  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  states  that  it  has  entered 
into  contracts  with  U.S.  Steel  and  U.S.S. 
Chemical  to  deliver  a  total  of  up  to 
13,000  dt  equivalent  of  natural  gas  per 
day  to  their  respective  plant  locations  in 
Baytown  and  Pasadena,  Texas,  for  a 
period  from  September  1, 1985,  through 
January  1, 1987.  This  gas  would  be 
purchased  from  Marathon  Oil  Company 
(Marathon)  and  transported  on  behalf  of 
Applicant  by  ANR  Pipeline  Company 
(ANR),  Tennessee  Gas  Pipefine 
Company,  a  Division  of  Tenneco  Inc. 
(Tennessee),  and  Channel  Industries 
Gas  Company  (Channel).  Applicant 
would  take  delivery  at  Marathon's 
Eugene  Island  Block  159  "B"  platform, 
offshore  Louisiana,  where  ANR  would 
gather  the  gas  for  Applicant.  ANR  would 
then  transport  the  gas  to  the  tailgate  of 
the  Lowry  Plant  in  Cameron  Parish, 
Louisiana,  where  it  would  be  delivered 
to  Tennessee.  Tennessee  would  then 
transport  and  deliver  the  gas  to  Channel 
at  the  interconnection  of  its  pipeline 
with  that  of  Channel  at  Sabine,  Newton 
County,  Texas.  Channel  would  then 
deliver  the  gas  to  Applicant  at  Baytown 
and  Pasadena,  Texas. 

U.S.  Steel  and  U.S.S.  Chemical  would 
initially  pay  Applicant  approximately 
$2,279  per  dt  which  would  be  based  on 
the  spot  market  price  of  gas  in  Vinton, 
Louisiana.  Subsequent  deliveries  would 
be  adjusted  by  adding  $.10  to  the  posted 
price,  subtracting  the  transportation  cost 
from  the  point  of  receipt  by  Applicant  to 
Vinton,  and  adding  the  cost  of 
transportation  from  Applicant's  point  of 
receipt  to  the  final  delivery  points  of 
Baytown  and  Pasadena. 

Applicant  states  the  cost  of  the  new 
meter  stations  required  at  the  two 
delivery  points  would  be  approximately 
$200,000,  to  be  financed  with  cash  on 
hand. 

Comment  date:  August  28. 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  Locust  Ridge  Gas  Company 

(Docket  No.  CP85-728-0001 
August  7. 1985. 

Take  notice  that  on  July  22, 1985, 
Locust  Ridge  Gas  Company  (Applicant), 


3400  West  Marshall  Avenue.  Suite  201. 
LongvievV,  Texas  75608.  filed  in  Docket 
No.  CP85-728-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  transportation  of  natural  gas  for 
Southern  Natural  Gas  Company 
(Southern),  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  proposes  to  transport  up  to 
6.750  Mcf  of  natural  gas  per  day  for 
Southern  on  an  interruptible  basis. 
Applicant  would  receive  the  gas  from 
Southern  in  Jefferson  County, 
Mississippi,  and  transport  and  deliver  it 
to  ANR  Pipeline  Company  in  Tensas 
Parish,  Louisiana.  Applicant  proposes  to 
charge  Southern  45.34  cents  per  million 
Btu  for  this  transportation  service. 

It  is  claimed  that  the  proposed 
transportation  service  would  provide 
Southern  with  a  means  of  transporting 
an  additional  supply  of  natiiral  gas 
without  the  construction  of  duplicative 
facilities. 

Comment  date:  August  27. 1985.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

6.  Northern  Natural  Gas  Company, 
Division  of  InterNorth,  Inc. 

[Docket  No.  CP85-72O-000J 

August  7, 1985. 

Take  notice  that  on  July  18, 1985, 
Northern  Natural  Gas  Company, 
Division  of  InterNorth.  Inc.  (Northern), 
2223  Dodge  Street,  Omaha.  Nebraska 
68102,  filed  in  Docket  No.  CP85-720-000 
an  application  pursuant  to  section  7(b) 
of  the  Natural  Gas  Act  for  permission 
and  approval  for  the  abandonment  and 
removal  of  one  810  h.p.  compressor  unit 
at  its  McConnell  gathering  station  in 
Carson  County,  Texas,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Northern  states  that  due  to  declining 
gas  production,  one  610  h.p.  compressor 
tmit  is  no  longer  needed  at  the 
McConnell  gathering  station,  since  the 
current  production  can  be  gathered  and 
compressed  by  the  other  three 
compressor  units  at  the  station. 

Northern  proposes  to  use  the 
abandoned  compressor  elsewhere  on  its 
system  or  to  sell  it. 

Comment  date:  August  27. 1985.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


7.  Northern  Natural  Gas  Company, 
Division  of  InterNorth,  Inc. 

(Docket  No.  CP8&-721-0001 
August  7, 1985. 

Take  notice  that  on  July  18. 1985. 
Northern  Natural  Gas  Company. 
Division  of  InterNorth.  Inc.  (Applicant). 
2223  Dodge  Street,  Omaha,  Nebraska 
68102,  filed  in  Docket  No.  CP85-721-000 
an  application  pursuant  to  section  7  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  Applicant  to  increase  and 
realign  the  firm  entitlement  of  its  utility 
customer,  Circle-Hutch  Utility  Board 
(Circle-Hutch),  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  %vith 
the  Commission  and  open  to  public 
inspection. 

It  is  stated  that  Applicant  is  presently 
authorized  to  sell  to  Circle-Hutch  4.373 
Mcf  of  gas  per  day  (Mcfd)  of  contract 
demand  and  2.700  Mcfd  of  seasonal 
service  as  authorized  on  July  29. 1983.  in 
Docket  No.  CP82-500-001.>  It  is  furtfier 
stated  that  of  these  authorized  volumes. 
873  Mcfd  of  contract  demand  and  250 
Mcfd  of  seasonal  service  are  designated 
for  delivery  to  the  community  of  Circle 
Pines.  Minnesota  (Circle  Pines).  Because 
of  considerable  recent  residential  and 
commercial  expansion  of  Circle  Pines. 
Applicant  proposes  to  decrease  Circle- 
Hutch's  presently  authorized  level  of 
contract  demand  by  98  Mcfd  and  to 
increase  Circle-Hutch's  presently 
authorized  level  of  seasonal  service  by 
325  Mcfd.  Applicant  indicates  that  the 
proposed  adjustments  would  result  in 
authority  to  sell  4.275  Mcfd  of  contract 
demand  and  3.025  Mcfd  of  seasonal 
service  gas  to  Circle-Hutch,  which 
represents  a  net  increase  of  227  Mcfd 
above  the  currently  authorized  level  of 
firm  entitlement.  It  is  explained  that  the 
adjustments  are  proposed  to  be  effective 
October  27, 1985. 

Comment  date:  August  27, 1985.  in 
accordance  with  Stetndard  Paragraph  F 
at  the  end  of  this  notice. 

8.  Ohio  River  Pipeline  Corporation 

(Docket  No.  CP85-7O4-00O] 
August  7,  1985. 

Take  notice  that  on  July  15, 1985.  Ohio 
River  Pipeline  Corporation  (Applicant) 
1630  North  Meridian  Street 
Indianapolis.  Indiana  46204,  filed  in 
Docket  No.  CP85-704-000  an  application 
pursuant  to  section  7  of  the  Natiu'al  Gas 
Act  and  Subpart  F  of  Part  157  of  the 
Commission's  Regulations  for  a  blanket 
certificate  of  public  convenience  and 


'  Contract  demand  is  sold  under  Rate  Schedule 
CD-I  and  seasonal  service  is  sold  under  Rate 
Schedule  SS-1  of  Applicant's  FESC  Gas  Tariff. 
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necessity  authorizing  the  construction, 
acquisition,  and  operation  of  certain 
facilities  and  the  transportation  and  sale 
of  natural  gas  and  for  permission  and 
approval  to  abandon  certain  facilities 
and  service,  all  as  more  fully  set  forth  in 
the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Comment  date:  August  27. 1985.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

9.  Panhandle  Eastern  Pipe  Line 
Company 

(Docket  No.  CP8&-703-000) 
August  7. 1985. 

Take  notice  that  on  July  15. 1985, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle).  P.O.  Box  1642.  Houston. 
Texas  77001,  filed  in  Docket  No.  CP85- 
703-000  an  application  pursuant  to 
section  7  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
certain  sales  services  and  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  interruptible 
transportation  of  up  to  1.000  Mcf  of 
natural  gas  per  day  for  DeKalb  Swine 
Breeders.  Inc.  (DeKalb).  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Panhandle  proposes  to  receive  up  to 
1,000  Mcf  of  gas  per  day  at  an  existing 
interconnection  between  the  pipeline 
facilities  of  Panhandle  and  Kansas 
Power  and  Light  Company  (KPL)  in 
Reno  County,  Kansas,  and  transport  the 
gas*  for  redelivery  to  DeKalb  in  Seward 
County.  Kansas. 

Panhandle  also  requests  permission  to 
abandon  a  portion  of  sales  services,  at 
the  DeKalb  delivery  point,  performed  on 
behalf  of  The  Gas  Service  Company 
(Gas  Service),  which  presently  serves 
DeKalb.  Gas  volumes  attributed  to  the 
DeKalb  delivery  point  would  be 
reallocated  to  the  remaining  delivery 
points  of  Gas  Service  thereby 
maintaining  its  present  contract  demand 
levels. 

Panhandle  proposes  to  charge  DeKalb 
5.15  cents  per  Mcf  of  gas  for  the 
transportation  service  pursuant  to  an 
agreement  dated  February  19, 1985. 

Comment  date:  August  27. 1985.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


•  Panhandle  commenced  inlerim  transportation 
•ervice  fof  DeKalb  on  March  15. 1985.  pursuant  to 
i  157.209  of  the  Commission's  Regulation*  as 
reported  in  Docket  rto.  ST85-781-000. 


10.  Sabine  Pipe  Line  Company 
(Docket  No.  CPe5-«55-000) 
August  7, 1965. 

Take  notice  that  on  June  27. 1985. 
Sabine  Pipe  Line  Company  (Applicant). 
P.O.  Box  52332.  Houston.  Texas  77052. 
filed  in  Docket  No.  CP85-655-000  an 
application  pursuant  to  section  74c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  Applicant  to  transport  up  to 
10.000  Mcf  of  natural  gas  per  day,  on  an 
interruptibel  basis,  for  E.L  du  Pont  de 
Nemours  and  Company  (Du  Pont),  from 
Applicant's  interconnection  with 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  at  Texaco  Inc.'s 
Henry-  Plant  in  Vermilion  Parish, 
Louisiana,  to  Applicant's 
interconnection  with  Neches  Gas 
Distribution  Company  (Neches)  in 
Orange  County,  Texas,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

According  to  Applicant.  Du  Pont  has 
contracted  to  purchase  outer  continental 
shelf  gas  from  Sun  Exploration  & 
Production  Company  (Sun).  Applicant 
states  that  Sun  would  transport  this  gas 
onshore,  via  the  Stingray  Pipeline 
Company  and  U-T  Offshore  System,  to 
an  interconnection  with  Natural.  Next. 
Applicant  says.  Natural  would  transport 
equivalent  volumes  to  Applicant's  own 
facilities.  Applicant  states  that  it  would 
then  transport  the  gas  to  its 
interconnection  with  Neches.  In  turn. 
Neches  would  transport  the  volumes  to 
an  interconnection  with  Longhom 
Pipeline  Company  (Longhom),  Applicant 
reports.  Finally,  Longhom  would  deliver 
the  gas  to  Du  Pont,  states  Applicant. 

For  transporting  Du  Pont's  gas  under 
this  arrangement.  Applicant  says,  it 
would  charge  Du  Pont  a  rate  set  by  Rate 
Schedule  T-3  of  Applicant's  FERC  Gas 
Tariff.  Original  Volume  No.  1.  Currently. 
Applicant  indicates,  this  rate  is  10.53( 
for  every  Mcf  actually  delivered. 

Applicant  indicates  that  its 
transportation  contract  with  Du  Pont  is 
to  be  operative  for  five  years,  with  an 
annual  extension  thereafter  unless 
cancelled  by  either  party. 

Comment  date:  August  27, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

11.  Texas  Eastern  Transmission 
Corporation 

[Docket  No.  CP82-423-002] 
August  7, 1985. 

Take  notice  that  on  July  15. 1985. 
Texas  Eastern  Transmission 
Corporation  (Applicant).  P.O.  Box  2521. 
Houston.  Texas  77252.  filed  in  Docket 
No.  CP82-423-002  an  amendment  to  its 


application  for  authorization  pursuant  to 
section  3  of  the  Natural  Gas  Act  to 
import  50.000  Mcf  of  natural  gas  per  day 
from  Canada  purchased  from 
TransCanada  PipeLines  Limited 
(TransCanada)  under  market 
competitive  pricing  provisions  and 
related  provisions  and  to  track,  on  a 
current  as-billed  basis,  the  price  or 
prices  of  the  imported  gas.  all  as  more 
fully  set  forth  in  the  amendment  on  file 
with  the  Commission  and  open  to  public 
inspection. 

The  amendment  states  that  on  June 
11, 1985,  Applicant  and  TransCanada 
executed  a  1985  precedent  agreement 
with  attached  gas  purchase  agreement 
which  contains  amended  price  and 
related  provisions.  These  agreements 
call  for  a  base  monthly  demand<charge 
of  $28.8958  (U.S.)  for  each  Mcf  of  daily 
contract  quantity  and  a  base  commodity 
charge  of  $2.55  per  MMBtu  (U.S.).  The 
pricing  provisions  provide  for 
adjustments  in  the  commodity  charge, 
up  or  down,  to  reflect  changes  in  the 
average  price  of  Number  2  heating  oil 
and  Number  6  fuel  oil  competing  in 
Applicant's  markets.  The  demand 
charge  changes  with  changes  in  the 
fixed  transportation  and  processing 
costs.  However,  when  the  demand 
charges  are  adjusted,  an  off-setting 
adjustment  is  made  in  the  commodity 
charge  so  that  the  100%  load  factor  price 
does  not  change.  Applicant  avers  the 
pricing  provisions  also  provide  for 
continued  market  competitiveness  by 
allowing  for  renegotiation  of  price  and 
terms  on  an  annual  basis,  if  necessary, 
subject  to  applicable  regulatory 
approvals.  The  minimum  annual 
quantity  requirements  have  been 
reduced  fit)m  75%  to  60%. 

Comment  date:  August  27. 1985.  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

12.  Texas  Eastern  Transmission 
Corporation 

(Docket  No.  CP82-32ft-002) 
August  7, 1985. 

Take  notice  that  on  July  15, 1985. 
Texas  Eastern  Transmission 
Corporation  (Applicant),  P.O.  Box  2521. 
Houston.  Texas  77252.  filed  in  Docket 
No.  CP82-328-002  an  amendment  to  its 
application  for  authorization  pursuant  to 
section  3  of  the  Natural  Gas  Act  to 
import  50.000  Mcf  of  natural  gas  per  day 
fi-om  Canada  purchased  from  ProGas 
Limited  (ProGas)  under  market 
competitive  pricing  provisions  and 
related  provisions  and  to  track,  on  a 
current  as-billed  basis,  the  price  of  the 
imported  gas.  all  as  more  fully  set  forth 
in  the  amendment  on  file  with  the 
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Commission  and  open  to  public 
inspection. 

The  amendment  states  that  on  June  1, 
1985,  Applicant  and  ProGas  executed  an 
amending  agreement  which  contains  the 
amended  price  and  related  provisions. 
This  amending  agreement  calls  for  a 
base  monthly  demand  charge  of  $28.8958 
(U.S.)  for  each  Mcf  of  daily  contract 
quantity  and  a  base  commodity  charge 
of  $2.55  per  MMBtu  (U.S.).  The  pricing 
provisions  provide  for  adjustments  in 
the  commodity  charge,  up  or  down,  to 
reflect  changes  in  the  average  price  of 
Number  2  heating  oil  and  Number  6  fuel 
oil  competing  in  Applicant's  markets. 
The  demand  charge  changes  with 
changes  in  the  fixed  transportation  and 
processing  costs.  However,  when  the 
demand  charges  are  adjusted,  the 
commodity  charge  is  adjusted  in  an 
equivalent  amount  in  the  opposite 
direction. 

Applicant  avers  the  pricing  provisions 
also  provide  for  continued  market 
competitiveness  by  allowing  for 
renegotiation  of  price  and  terms  on  an 
annual  basis,  if  necessary,  subject  to 
applicable  regulatory  approvals.  The 
minimum  annual  quantity  requirements 
have  been  reduced  from  75%  to  80%.  Not 
less  then  38%  of  Applicant's  annual 
purchase  volumes  would  be  made 
during  seven  summer  months. 

Comment  date:  August  27, 1985,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

13.  Transcontinental  Gas  Pipe  Line 
Corporation  " 

(Docket  No.  CP85-717-000| 
August  7, 1985. 

Take  notice  that  on  July  17, 1985. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  Post  Office  Box 
1396,  Houston,  Texas  77251.  filed  in 
Docket  No.  CP85-717-000  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  a  transportation  service  for 
Sun  Oil  Company  (Sun),  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Transco  states  that  the  intemiptible 
transportation  service  it  was  carrying 
out  for  Sun  from  1948  to  1970. 
transporting  up  to  60.000  Mcf  of  gas  per 
day  from  Sun's  reserves  in  the  Gulf 
Coast  area  to  a  Sun  refinery  in  Marcus 
Hook,  Pennsylvania,  is  no  longer 
required  because  it  has  been  superseded 
by  a  firm  transportation  service 
authorized  in  1970  in  Docket  No.  CP70- 
193  pursuant  to  an  agreement  dated 
February  3, 1970.  It  is  stated  that 
Transco  was  transporting  the  gas 


pursuant  to  an  agreement  dated  April 
25, 1948,  which  expired  September  30. 
1970,  and  authorized  by  the  Commission 
in  Docket  No.  G-704.  It  is  further  stated 
that  no  transportation  service  has  been 
requested  or  rendered  pursuant  to  that 
agreement  since  1970. 

Comment  date:  August  27, 1985.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

14.  Transcontinental  Gas  Pipe  Line 
Corporation 

(Docket  No.  CP85-734--000) 
Augusi  6, 1985. 

Take  notice  that  on  July  24, 1985,  as 
supplemented  August  2, 1985. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  Post  Office  Box 
1396,  Houston,  Texas  77251.  filed  in 
Docket  No.  CP85-734-000  a  request 
pursuant  to  §  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  for  authorization  to  transport 
natural  gas  for  end-users,  who  are  being 
represented  by  the  Cape  Fear  Energy 
Corporation  (Cape  Fear),  as  agent,  under 
the  authorization  issued  in  Docket  No. 
CP85-734-O00  pursuant  to  section  7  of 
the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

It  is  stated  that  Transco  would  receive 
the  gas  at:  (1)  An  interconnection  with 
GHR  Transmission  Corporation  (GHR) 
in  the  Agua  Dulce  Field.  Nueces  County. 
Texas;  (2)  an  interconnection  with  GHR 
at  the  Miranda  Prospect.  Duval  County, 
Texas:  (3)  an  interconnection  with 
Valero  Transmission  Company  in 
LaSalle  County,  Texas;  and  (4)  the 
tailgate  of  the  Katy  Exxon  Plant  in 
Waller  County.  Texas,  and  would 
redeliver,  on  an  interruptible  basis, 
equivalent  quantities  (less  quantities 
retained  for  compressor  fuel  and  line 
loss  make-up)  to  the  existing  points  of 
delivery  between  Transco  and  North 
Carolina  Natural  Gas  Company  (North 
Carolina  Natural).  North  Carolina 
Natural  would  deliver  such  gas  to  the 
end-users  or  to  a  municipality  for 
eventual  delivery  to  the  end-user  as 
follows: 

To  Collins  &  Aikman  Corporation  at 
its  plant  in  Farmville.  North  Carolina — 
on  a  peak  day  1,200  dt  equivalent;  on  an 
average  day  500  dt  equivalent;  and  on 
an  annual  basis  250.000  dt  equivalent. 

To  Firestone  Tire  and  Rubber 
Company  at  its  plant  in  Wilson  County, 
North  Carolina — on  a  peak  day  2,900  dt 
equivalent;  on  an  average  day  1,700  dt 
equivalent;  and  on  an  annual  basis 
620,000  dt  equivalent. 

To  Foster  Forbes  Glass  Container. 
National  Can  Corporation  at  its  plant  in 


Wilson  County.  North  Carolina — on  a 
peak  day  3.000  dt  equivalent;  on  an 
average  day  2.900  dt  equivalent:  and  on 
an  annual  basis  1,000,000  dt  equivalent. 

To  Kayser-Roth  Hosiery.  Incorporated 
at  its  plant  in  Lumberton,  North 
Carolina — on  a  peak  day  500  dt 
equivalent;  on  an  average  day  300  dt 
equivalent;  and  on  an  annual  basis 
50,000  dt  equivalent. 

To  Burlington  Industries  at  its  plant  in 
Raeford.  North  Caroiina^-on  a  peak  day 
1,200  dt  equivalent:  on  an  average  day 
100  dt  equivalent;  and  on  an  annual 
basis  30.000  dt  equivalent. 

To  J.  P.  Stevens  and  Company. 
Incorporated  at  its  plant  in  Aberdeen. 
North  Carolina — on  a  peak  day  300  dt 
equivalent;  on  an  average  day  150  dt 
equivalent;  and  on  an  annual  basis 
50,000  dt  equivalent. 

To  J.  P.  Stevens  and  Company, 
Incorporated  at  its  plant  in  Hannah 
Pickett.  North  Carolina — on  a  peak  day 
250  dt  equivalent;  on  an  average  day  200 
dt  equivalent;  and  on  an  annual  basis 
30,000  dt  equivalent. 

To  Republic  Refining  Company  at  its 
plant  in  Wilmington,  North  CaroUna — 
on  a  peak  day  795  dt  equivalent;  on  an 
average  day  650  dt  equivalent  and  on 
an  annual  basis  200,000  dt 
equivalent.Now  is  the  time  for  all  good 
men  to  come  to  the  aid  of  their  country. 

To  West  Point  Pepperell  Alamac 
Knitting  Division  at  its  plant  in 
Lumberton,  North  Carolina — on  a  peak 
day  2.900  dt  equivalent;  on  an  average 
day  1,100  dt  equivalent:  and  on  an 
annual  basis  200,000  dt  equivalent 

To  Cape  Fear  Industries,  formerly 
Hercofina  at  its  plant  in  Wilmington. 
North  Carolina — on  a  peak  day  3,600  dt 
equivalent:  on  an  average  day  1.200  dt 
equivalent;  and  on  an  annual  basis 
438,000  dt  equivalent. 

To  Gold  Bond  Building  Production  at 
its  plant  in  Wilmington,  North 
Carolina — on  a  peak  day  600  dt 
equivalent:  on  an  average  day  500  dt 
equivalent;  and  on  an  annual  basis 
175.000  dt  equivalent. 

To  Texfi  Industries  at  its  plant  in 
Kinston.  North  Carolina — on  a  peak  day 
2,000  dt  equivalent:  on  an  average  day 
600  dt  equivalent;  and  on  an  annual 
basis  135.000  dt  equivalent 

To  National  Spinning  Company  at  its 
plant  in  Washington,  North  Carolina — 
on  a  peak  day  1.300  dt  equivalent;  on  an 
average  day  700  dt  equivalent  and  on 
an  annual  basis  300,000  dt  equivalent 

To  Cherry  Hospital  at  its  plant  in 
Goldsboro,  North  Carolina — on  a  peak 
day  1.050  dt  equivalent  on  an  average 
day  900  dt  equivalent  and  on  an  annual 
basis  285.000  dt  equivalent 
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To  the  municipality  of  the  City  of 
Rocky  Mount,  North  Carohna  (Rocky 
Mount)  for  delivery  to  Abbott 
Laboratories  at  its  plant  in  Rocky 
Mount,  North  Carolina — on  a  peak  day 
1.030  dt  equivalent;  on  an  average  day 
800  dt  equivalent;  and  on  an  annual 
basis  190.000  dt  equivalent. 

To  the  municipality  of  the  City  of 
Greenville.  North  Carolina  (Greenville) 
for  delivery  to  Burroughs  Welcome  at  its 
plant  in  Greenville.  North  Carolina — on 
a  peak  day  750  dt  equivalent;  on  an 
average  day  600  dt  equivalent;  and  on 
an  annual  basis  140,000  dt  equivalent. 

To  the  municipality  of  Rocky  Mount 
for  delivery  to  Texfi  K  at  its  plant  in 
Rocky  Mount  North  Carolina— on  a 
peak  day  960  dt  equivalent;  on  an 
average  day  900  dt  equivalent;  and  on 
an  annual  basis  225,000  dt  equivalent. 

It  is  stated  that  the  total  volume  of  gas 
to  be  transported  to  the  end-users  on  a 
peak  day  is  24.335  dt  equivalent;  on  an 
average  day  is  13,800  dt  equivalent:  and 
on  an  annual  basis  is  4,318,000  dt 
equivalent.  Such  transportation  would 
continue  through  October  31. 1985. 

Cape  Fear  is  said  to  act  as  agent  for 
the  end-users  in  arranging  for  the 
interstate  transportation  of  their  gas  and 
for  making  payment  for  such 
transportation.  Transco  states  that  Cape 
Fear  is  considering  alternatives  in  the 
sources  of  supply  of  natural  gas  for  the 
end-users'  requirements.  Transco  further 
states  that  such  modifications  may 
involve  different  suppliers  and/or 
changes  in  receipt  points,  but  would  not 
involve  any  increase  in  peak  day. 
average  day  or  annual  volumes  to  be 
transported  by  Transco.  Transco, 
therefore,  requests  flexible  authority  to 
add  or  delete  receipt/delivery  points 
associated  with  sources  of  gas  acquired 
by  the  end-user.  The  flexible  authority 
requested  applies  only  to  points  related 
to  sources  of  gas  supply,  not  to  delivery 
points  in  the  market  area.  Transco  will 
file  a  report  providing  certain 
information  with  regard  to  the  addition 
or  deletion  of  sources  of  gas  as  further 
detailed  in  the  application  and  any 
additional  sources  of  gas  would  only  be 
obtained  to  constitute  the  transportation 
quantities  herein  and  not  to  increase 
those  quantities. 

It  is  stated  that  Transco's  proposed 
transportation,  including  the  rates  to  be 
charged,  would  be  pursuant  to  Transco's 
Rate  Schedule  T-U.  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1.  It  is 
further  stated  that  the  transportation 
would  be  in  accordance  with  Transco's 
ciurent  transportation  poUcy  which, 
among  other  things,  requires  that  the 
end-users  periodically  provide  Transco 
with  affidavits  which  state  that  the 
subject  transportation  for  Cape  Fear. 


acting  as  agent  for  the  end-users  would 
not  displace  sales  which  Transco  would 
otherwise  make  under  any  of  its  firm 
sales  rate  schedules.  It  is  also  stated 
that  the  two  municipalities.  Greenville 
and  Rocky  Mount,  would  mark  up  the 
volumes  they  deliver  by  $.28  per 
dekatherm  equivalent. 

Comment  date:  September  20. 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

15.  United  Gas  Pipe  Line  Company 

(Docket  No.  CP8S-719-000J 
August  7, 1985. 

Take  notice  that  on  July  18, 1985, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478.  Houston.  Texas  77001. 
filed  in  Docket  No.  CP85-719-000  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  an  increase  in  the  maximum 
daily  quantity  (MDQ)  of  natural  gas. 
from  229  Mcf  to  6.729  Mcf,  sold  to  Trans 
Louisiana  Gas  Company  (Trans 
Louisiana)  and  construction  and 
operation  of  facilities  to  establish  two 
new  delivery  points  in  St.  Martin  Parish. 
Louisiana,  through  which  to  deliver  the 
proposed  increased  MDQ.  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

United  states  that  Trans  Louisiana 
requires  an  increase  in  its  MDQ  in  order 
to  meet  the  demands  on  Trans 
Louisiana's  system  in  the  Lafayette 
Parish,  Louisiana,  service  area  caused 
by  rapid  increases  in  population  growth, 
commercial  establishments  and 
industrial  development.  Further.  United 
states  that  it  has  supplies  available  to 
serve  the  proposed  requirements  and 
that  the  requested  MDQ  increase  would 
not  result  in  a  net  increase  in  demand  on 
its  system  but  rather  would  replace  a 
small  portion  of  the  substantial  attrition 
of  market  that  United  has  experienced. 
United  asserts  that  Trans  Louisiana  will 
reimburse  it  for  all  construction  costs, 
estimated  to  be  $3,950. 

United  proposes  to  increase  the  MDQ 
at  the  Town  of  Edmond  Heights,  et  ai. 
delivery  point  from  229  Mcf  to  4.229  Mcf 
of  gas  per  day  and  to  establish  MDQ's 
for  the  Cecilia  Henderson  and  Le 
Triomphe  delivery  points  of  2.000  and 
500  Mcf  of  gas  per  day.  respectively. 

Comment  date:  August  28, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 


Regulatory  Commission.  825  North 
Capitol  Street.  NW..  Washington.  D.C. 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157,10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  yvithin  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  if  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Plumb. 
Secretary. 
[FR  Doc.  8S-19226  Filed  8-12-85;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(ADL-FRL-2797-2] 

Assessment  of  Carbon  Tetrachloride 
As  a  Potentially  Toxic  Air  Pollutant 

AGENCY:  Evironmental  Protection 

Agency  (EPA). 

action:  Notice  of  Intent  to  List  Carbon 

Tetrachloride  Under  section  112  of  the 

Clean  Air  Act  (CAA)  and  Solicitation  of 

Information. 


summary:  This  notice  describes  the 
results  of  EPA's  preliminary  assessment 
of  carbon  tetrachloride  (CCl  4)  as  an  air 
pollutant.  Based  on  the  health  and  risk 
assessment  described  in  today's  notice. 
EPA  now  intends  to  add  CCl « to  the  list 
of  hazardous  air  pollutants  for  which  it 
intends  to  establish  emission  standards 
under  section  112(b)(1)(A)  of  the  CAA. 
The  EPA  will  add  CCl « to  the  list  if 
emission  standards  are  warranted. 
Through  this  notice  the  Agency  also  is 
soliciting  information  from  consumers  of 
CCl  4  on  uses  and  emissions.  Since  the 
potential  effects  of  CCl  4  on 
stratospheric  ozone  depletion  are 
included  as  part  of  a  comprehensive* 
assessment  examining  the  effects  of 
trace  gases  on  upper  atmospheric  ozone, 
this  notice  does  not  provide  any 
conclusions  on  the  need  to  regulate 
CCl  4  to  protect  against  stratospheric 
ozone  depletion.  This  notice  has  no 
effect  on  the  regulation  of  CCl  4  as  a 
volatile  organic  compound  to  attain  the 
national  ambient  air  quality  standards 
for  ozone.  In  addition,  this  notice  does 
not  preclude  any  State  or  local  air 
pollution  control  agency  from 
specifically  regulating  emission  sources 
of  CCl  4. 

ADDRESSES:  Submit  written  materials 
(duplicate  copies  are  preferred)  to: 
Central  Docket  Section  (A-130). 
Environmental  Protection  Agency.  Attn: 
Docket  No.  A-84-04.  401  M  Street  SW.. 
Washington,  D.C.  20460.  The  Central 
Docket  Section  is  located  at  the  offices 
of  the  U.S.  Environmental  Protection 
Agency.  West  Tower  Lobby.  Gallery  I. 
401  M  Street  SW..  Washington,  D.C.  The 
docket  may  be  inspected  between  8:00 
a.m.  and  4:30  p.m.  weekdays,  and  a 
reasonable  fee  may  be  charged  for 
copying. 

DATES:  Purchasers  of  CCl  4  with 
information  on  the  uses  or  emissions  of 
CCl  4  willing  to  provide  this  information 
on  a  voluntary  basis  should  submit  this 
information  by  October  15, 1985. 
Information  should  be  submitted  to  Mr. 
Jack  Farmer,  Director.  Emission 
Standards  and  Engineering  Division. 


MD-13,  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park.  N.C. 
27711  (Telephone:  919-541-5571 
commercial/629-5571  FTS). 

Availability  of  related  information: 
The  final  Health  Assessment  Document 
(HAD)  for  CCl « is  available  through  the 
U.S.  Department  of  Commerce,  National 
Technical  Information  Service.  5285  Port 
Royal  Road.  Springfield.  Virginia  22161. 
The  National  Technical  Information 
Service  number  (PB-85-124196)  should 
be  used  when  ordering.  Paper  copies  of 
the  HAD  are  available  for  $25.00  (price 
code  A-14),  and  microfiche  copies  are 
available  for  $4.50  (price  code  A-01). 
Prices  are  subject  to  change.  For  further 
information  on  the  availability  of  this 
document,  please  contact:  ORD 
Publications,  CERI-FR,  U.S. 
Environmental  Protection  Agency, 
Cincinnati,  Ohio  45268  (Telephone:  513- 
684-7562  commercial/684-7562  FTS). 
The  HAD  was  reviewed  by  the  Science 
Advisory  Board  (SAB),  an  independent 
group  of  recognized  scientists  and 
technical  experts  that  provide  advice 
and  critical  review  of  scientific  issues  to 
the  Administrator.  Transcripts  of  the 
SAB  meetings  are  available  for 
inspection  and  copying  from  the  U.S. 
Environmental  Protection  Agency, 
Committee  Management  Staff.  For 
additional  information,  please  contact 
Janet  Workcuff.  A-101,  Room  M2515,  401 
M  Street.  SW..  Washington.  D.C.  20460 
(Telephone  202-382-5036  commercial/ 
382-5036  FTS). 

The  source  assessment  document  for 
ecu.  "Survey  of  Carbon  Tetrachloride 
Emission  Sources",  may  be  obtained 
from  the  Environmental  Research 
Library  (MD-35),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park.  North  Carolina  27711  (phone  919- 
541-2777  commercial/629-2777  FTS). 
The  EPA  number  is  EPA-450/3-85-018. 
This  document  will  also  be  available 
through  the  National  Technical 
Information  Service  (NTIS)  and  will  be 
available  at  the  address  for  NTIS 
provided  above.  The  NTIS  number  is  PB 
85-221661.  For  further  information  on 
the  source  assessment  document,  please 
contact  Mr.  Robert  Rosensteel 
(telephone  919-541-5671  commercial/ 
629-5671  FTS). 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  Schell,  Pollutant  Assessment 
Branch  (MD-12).  Strategies  and  Air 
Standards  Division.  U.S.  Environmental 
Protection  Agency.  Research  Triangle 
Park,  North  Carolina  27711  (Telephone: 
919-541-5645  commercial /629-5645 
FTS). 


SUPPLEMENTARY  INFORMATKMC 

Introduction 

ecu  is  a  volatile  liquid  that  is  used 
principally  in  the  8>'nthesis  of 
chlorofiuorocarbons  11  and  12,  which 
are  used  as  refrigerants  and  foam 
blowing  agents.  CCU  also  is  used  in  the 
production  of  other  chemicals  and  as  an 
ingredient  in  liquid  grain  fumigants.  CO, 
has  been  produced  for  over  60  years, 
with  eariy  uses  as  a  fire  extinguishing 
agent,  a  dry  cleaning  Mlvent.  an 
industrial  solvent  and  other  solvent 
applications.  The  Chemical  Abstract 
Service  (CAS)  number,  a  widely 
accepted  numerical  identification  code 
for  chemicals,  for  CCU  is  56-23-5. 

Because  of  potential  adverse  health 
effects  associated  with  CCU  exposure. 
EPA  initiated  a  review  to  assess  the 
risks  to  public  health  from  exposure  to 
CCU  in  the  ambient  air.  The  results  of 
this  review  would  be  used  to  determine 
if  CCU  should  be  regulated  under  the 
CAA.  As  discussed  below,  this  decision 
does  not  consider  the  possible  effects  of 
modification  of  upper  atmospheric 
ozone,  which  are  being  assessed 
separately. 

As  an  eariy  step  in  this  review,  a 
comprehensive  HAD  was  prepared  that 
summarizes  the  scientific  literature  on 
the  health  and  welfare  effects  of  CCU.  H 
was  reviewed  at  public  meetings  of  the 
Environmental  Health  Committee  of  the 
SAB  on  December  a  1982.  and  April  25. 
1983.  The  SAB  concurred  with  the  major 
findings  of  the  HAD.  including  findings 
that  the  carcinogenicity  of  CO*  is  well 
docimiented  in  three  animal  species  and, 
therefore,  is  probably  carcinogenic  in 
humans  (EPA,  1984). 

In  addition  to  its  direct  carcinogenic 
potential.  CCU  may  also  contribute  to 
stratospheric  ozone  depletion,  which 
among  other  effects  may  also  lead  to 
increases  in  skin  cancer.  An  assessment 
is  underway  to  examine  the  uses, 
emissions,  control  practices,  and 
substitution  possibifities  for  a  number  ol 
trace  gases,  including  CCU.  that  may 
contribute  to  stratospheric  ozone 
depletion.  Because  that  assessment  is 
underway  and  because  of  the 
interrelationships  between  these 
different  trace  gases,  the  Agency  has 
decided  that  any  need  to  regulate  CCU 
to  protect  against  stratospheric  ozone 
depletion  shall  be  examined  as  a  part  of 
that  assessment. 

Sources  and  Emissions 

Figure  1  summarizes  production,  uses, 
and  emissions  of  CCU  using  a  "mass 
balance"  approach,  which  is  based  on 
the  recently  completed  source 
assessment  document  Most  of  the 
information  provided  in  the  source 
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assessment  document  was  obtained  as  a 

result  of  information  submitted  to  the 

Agency  in  response  to  information 

gathering  efforts  under  section  114  of  the 

CAA  As  this  figure  shows,  most  of  the 

uses  of  domestically  produced  CCl*  have  I 

been  identified.  Although  some  CCU  is 

imported,  these  uses  and  associated 

emissions  are  not  expected  to 

significantly  affect  the  materials  balance 

shown  in  Figure  1. 
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FIGURE  V     USES  AND  EMISSIONS  OF  CCL4  FOR  1 983*  b 
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Emission  estimates  reflect  controls 
currently  in  place  and  assume  plant 
operation  at  full  capacity.  Production  of 
ecu  was  reported  to  be  275,350 
Megagrams  (Mg)  for  1983.  Of  this.  10,934 
Mg  was  used  at  CCU  production  plant 
sites  (captive  uses)  in  grain  fumigant 
formulation,  chlorine  liquefaction,  and 
miscellaneous  chemical  processes  and 
other  uses.  Synthesis  of 
chlorofluorocarbons  11  and  12 
consumed  about  91  percent  of  CCh 
produced  in  1983.  Use  of  CCU  in  grain 
fumigant  formulations  totaled  7,160  Mg 
or  about  2.6  percent  of  production  for 
1983.  As  explained  later  in  this  notice, 
emissions  associated  with  the  use  of 
CCU  in  grain  fumigant  formulations 
should  not  continue  beyond  1985. 
Although  Figure  1  shows  that  all  of  the 
CCU  used  in  grain  fumigation  is 
expected  to  be  released  to  the 
atmosphere,  some  undetermined 
quantity  will  be  absorbed  by  the  grain. 
Pesticide  production  operation  use  CCU 
as  a  reaction  solvent  or  medium.  This 
usage  accounts  for  1.5  percent  of  the 
total  CCU  consumed  in  1983.  There  are 
about  800  pharmaceutical  plants  in  the 
U.S.  and  some  of  these  plants  use  small 
amounts  of  CCU  as  a  solvent  in  the 
manufacturing  of  pharmaceutical 
products.  CCU  also  is  used  in  chlorine 
production  as  a  scrubbing  liquid  to 
recover  chlorine  following  liquefaction 
and  as  a  diluent  for  nitrogen  trichloride 
(NCU).  There  are  several  miscellaneous 
production  processes  that  use  CCU- 
These  include  Hypalon®  (sjmthetic 
rubber)  production,  chlorinated 
paraffins  production,  symmetrical 
tetrachloropyridine  and  two  confidential 
industrial  processes.  The  "other  uses" 
shown  in  Figure  1  have  been  identified 
as  uses  that  have  been  labeled  as 
confidential  but  no  emission  estimates 
have  been  developed  for  these  uses  at 
this  time.  Emissions  associated  with 
distribution  facilities  only  include  those 
emissions  associated  with  storage  and 
handling.  Given  that  distributors  pass  on 
the  ecu  to  other  distributors/end  users, 
additional  emissions  may  be  expected  to 
be  associated  with  these  unknown  end 
uses. 

Two  additional  sources  of  CCU 
emissions,  publicly-owned  treatment 
works  (POTWs)  and  ethylene  dichloride 
(1,2-dichloroethane)  production  do  not 
result  from  the  direct  use  of  CCU. 
POTWs  that  treat  industrial  wastewater 
containing  CCU  are  expected  to  emit 
CCU  during  treatment  or  storage.  The 
emission  estimates  shown  in  this  table 
for  these  sources  are  preliminary  and 
are  subject  to  greater  uncertainty  than 
the  other  emission  estimates  shown. 
Emissions  of  CCU  associated  with 


wastewater  treatment  by  industries 
before  discharge  to  public  wastewater 
treatment  systems  are  not  included  in 
this  estimate.  In  contrast  to  other 
industrial  operations  that  emit  CCU  as  a 
result  of  use,  CCU  is  produced  as  a  by- 
product in  the  production  of  ethylene 
dichloride. 

CCU  emissions  released  over  periods 
of  years  tend  to  accumulate  in  the 
atmosphere.  Thus,  both  U.S.  and  world 
emissions  affect  global  accumulation 
and  associated  risks.  Available 
information  on  emissions  of  CCU  for  the 
world  is  relatively  limited  as  compared 
to  the  information  available  on  current 
U.S.  uses  and  emissions.  In  an  analysis 
assuming  that  CCU  was  related  to 
production  of  chlorofluorocarbons  11 
and  12,  Simmonds  and  coworkers  (1983) 
estimated  that  one-third  to  one-fifth  of 
the  world's  non-communist  emissions 
were  emitted  by  the  U.S.  in  1980. 
According  to  their  analysis,  the  U.S. 
contribution  to  worldwide  CCU 
emissions  has  dropped  from  90  percent 
before  1955  to  between  20  and  35 
percent  in  1980.  Current  monitoring  data 
suggest  a  minimum  ambient 
concentration  of  about  0.79  micrograms 
per  cubic  meter  of  air  (pig/m*)  [or  about 
0.1  part  per  billion  (ppb)J  is  relatively 
uniform  around  the  world.  This  ambient 
concentration  is  reported  to  be 
increasing  at  a  rate  of  about  2  percent 
per  year  (Hunt,  1985;  Simmonds  et  al.. 
1983). 

Risks  to  Public  Health 

The  HAD  provides  a  comprehensive 
evaluation  of  health  effects  associated 
with  the  inhalation  of  CCU.  These 
effects  include  those  associated  with 
either  acute  or  chronic  exposures.  Using 
the  classification  system  developed  by 
the  International  Agency  for  Research 
on  Cancer,  the  Agency  has  classifled    - 
CCU  in  group  2B,  which  indicates  that 
there  is  sufficient  information  from 
animal  studies  to  classify  CCU  as  a 
probable  human  carcinogen. 

Acute,  subchronic  and  chronic 
exposures  to  CCU  are  associated  with  a 
variety  of  effects  in  both  humans  and 
animals.  CCU  is  toxic  to  humans  and 
animals  following  inhalation,  ingestion 
and  dermal  exposure.  The  primary 
targets  of  CCU  exposure  appear  to  be 
the  lungs  and  the  liver.  Reported  effects 
of  short-term  exposure  include  changes 
in  serum  iron  and  enzyme  activity 
levels,  increased  kidney  and  liver 
weights;  and  biochemical,  physiological 
and  morphological  changes  in  the  lung. 
According  to  the  HAD,  the  lowest  short- 
term  exposure  level  that  might  be 
associated  with  an  effect  that  might  be 
considered  dverse  is  309  milligrams  per 
cubic  meter  (jig/m'),  or  about  50  parts 


per  million  (ppm),  for  about  one  hour. 
Similarly,  the  HAD  indicates  that  the 
lowest  level  associated  with  effects  that 
might  be  considered  to  be  adverse  in 
subchronic  exposures  is  abt)ut  61  fig/m' 
(10  ppm).  Although  testing  for  effects 
from  chronic  exposures  is  very  limited 
and  does  not  support  quantitative 
associations  between  adverse  effects 
and  lower  concentrations  than  those 
described  above,  chronic  exposures 
should  be  expected  to  produce  effects  at 
somewhat  lower  levels.  The  highest 
monitored  value  is  about  0.06  fig/m' 
(0.009  ppm)  for  a  24-hour  averaging 
period.  Modeling  results  from  speciflc 
sources  predict  a  maximum  annual 
average  of  about  0.28  fig/m'  or  0.011 
ppm.  This  information  suggest  that 
noncarcinogenic  effects  are  unlikely  to 
occur  at  concentrations  that  are 
expected  in  the  ambient  air. 
Nevertheless,  the  Agency  will  continue 
to  examine  all  public  health  risks  that 
might  be  associated  with  CCU  emissions 
as  a  part  of  a  flnal  determination  on  the 
need  to  list  CCU  as  a  hazardous  air 
pollutant. 

In  order  to  assess  the  risks  of  cancer 
to  the  public  from  exposure  to  low  levels 
of  ecu  in  the  ambient  air,  a  95  percent 
upper-limit  risk  estimate  for  the 
carcinogenic  potency  of  CCU  was 
developed  (EPA,  1984).  The  upper-limit 
unit  risk  of  CCU  is  the  incremental 
lifetime  probability  of  cancer  death  for 
an  individual  continuously  exposed  to  1 
fig/m'  over  his  or  her  lifetime.  The  unit 
nsk  estimate  used  in  this  analysis  was 
developed  from  a  range  of  unit  risk 
estimates  (1.2 x  10" •to  1.4X10'* (j^g/ 
m*)"']  that  was  based  on  four  animal 
studies.  The  HAD  concluded  that  the 
geometric  mean  of  these  unit  risk  values 
(1.5x10"  Vg/n>')"']  was  appropriate  for 
estimating  human  risk  from  exposure  to 
CCU  in  the  ambient  air. 

There  are  two  added  uncertainties 
associated  with  the  upper-limit  unit  risk 
estimate  for  CCU.  First,  none  of  the 
available  animal  studies  were 
conducted  in  a  way  that  would  allow  for 
the  estimation  of  the  slope  of  the  dose 
response  curve  at  low  concentrations, 
with  the  appropriate  sample  sizes  and 
for  the  proper  duration  expected  for 
such  studies.  Consequently,  risk 
projections  for  lower  doses  arp  likely  to 
underestimated  by  an  unknown  amount, 
which  would  underestimate  the  unit  risk 
estimate  as  well  as  associated  cancer 
risk  estimate.  Second,  information  on 
the  relative  absorption  of  CCU  in  the 
respiratory  tract  was  limited.  The  HAD 
concluded  that  an  uptake  estimate  of  40 
percent  was  appropriate  based  on  a 
range  of  absorption  of  30  to  65  percent 
that  was  taken  from  studies  conducted 
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in  the  1950'8  or  earlier.  These  studies 
would  probably  not  meet  currently 
accepted  laboratory  standards  and 
employed  high  concentrations,  which 
may  have  altered  the  kinetics  of  uptake 
from  that  which  would  occur  at  ambient 
levels.  The  lack  of  solubility  of  CCU 
suggests  that  it  should  penetrate  to  the 
deeper  parts  of  the  lung.  Available 
studies  have  not  examined  the  potential 
effect  of  the  penetration  of  CCU  to  the 
deeper  regions  of  the  lung.  However,  in 
most  cases,  toxicants  that  reach  the 
deeper  regions  of  the  lung  manifest  toxic 
effects  in  that  region.  These  analyses 
also  have  not  considered  the  additional 
risks  associated  with  the  ingestion  of 
CCU  in  either  food  or  water. 

In  order  to  assess  the  cancer  risks  of 
human  exposure  to  CCU.  dispersion 
modeling  using  EPA's  Human  Exposure 
Model  was  performed  to  estimate 
human  exposure  to  CCU  emissions  from 
industrial  source  categories  for  this 
assessment.  Using  the  outputs  of  this 
exercise,  two  estimates  of  risk  are 
derived.  First,  an  estimate  of  the  lifetime 
cancer  risk  to  the  highest  annual 
average  concentration  to  which  any 
individual  is  estimated  to  be  exposed  for 
all  sources  modeled  is  calculated.  This 
measure  is  the  maximum  individual  risk. 
Second,  the  cancer  cases  per  year  that 
could  be  associated  with  exposures 
within  50  kilometers  of  all  sources  in  the 
analysis  is  estimated.  This  measure  is 
the  aggregate  risk  estimate.  Maximum 
individual  risks  and  aggregate  risks  are 
calculated  by  the  Human  Exposure 
Model  are  provided  in  Table  1. 

Table  1.— Cancer  Risks  to  Populations  Near 
Emission  Sources  Bised  on  Dispersion 
Modeling  > 
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■  Risk  estimatet  are  based  on  dispersion  modeling  using 
tlie  Human  Exposure  Model  (Zaragoza.  1965) 

'  Includes  pestiode  producton  for  only  00a  facJlily  as  we« 
as  o^^ef  miscellaneous  production  processes 

As  indicated  earlier.  CCl,  has  a  long 
residence  in  the  atmosphere,  longer  than 
for  other  pollutants  that  the  Agency  has 
reviewed  as  potentially  toxic  air 
pollutants.  Because  of  this  longer 
atmospheric  residence  time  and 
associated  global  accumulation  of 
emissions,  it  is  necessary  to  examine 
ambient  concentrations  and  the 


accumulation  of  CCU  over  time  in  order 
to  assess  the  risk  associated  with  the 
persistence  of  CCU.  However,  aggregate 
risk  estimates,  calculated  using 
monitoring  information  to  estimate 
exposure,  are  substantially  greater  than 
those  estimated  from  dispersion 
modeling  because  of  the  persistence  of 
ecu.  In  order  to  address  the  rislTs 
associated  with  the  global  loading  of 
CCU.  a  separate  analysis  was  needed  to 
estimate  risk  associated  with  the 
accumulation  of  CCU-  ' 

In  order  to  estimate  current  U.S. 
population  risks  from  exposure  due  to 
the  global  accumulation  of  CCU. 
monitored  values  of  CCU  from  remote 
rural,  urban,  and  source-dominated 
areas  have  been  examined.  Assuming  65 
and  165  million  people  are  exposed  to 
rural  concentration  of  0.79  ftg/m'  and 
urban  concentration  of  about  1.53  ^g/ 
m».  respectively,  the  risk  estimation 
procedure  results  in  an  estimated  69 
cancer  cases/year  for  the  entire  U.S. 
population  (Hunt  1985;  Zaragoza.  1985). 

Because  emissions  are  transported 
throughout  the  world  and  because  of  the 
differences  in  population,  U.S.  enussions 
are  expected  to  contribute  to  even 
greater  aggregate  risks  outside  the  U.S. 
than  within  the  U.S.  If  it  were  assumed 
that  populations  outside  the  U.S.  are 
being  exposed  to  remote  background 
concentrations  of  0.79  /ig/m',  then  760 
cancer  cases  per  year  outside  the  U.S. 
would  be  associated  with  inhalation  of 
ecu.  (This  estimate  of  cancer  risk  is  in 
addition  to  the  69  U.S.  cases/year.)  If  it 
were  assumed  that  the  U.S.  emissions 
contribute  about  one-third  of  the  loading 
of  CCU  in  the  atmosphere,  then  the 
predicted  contribution  of  U.S.  emissions 
to  worldwide  cancer  incidence  (outside  . 
the  U.S.)  would  be  about  250  cases  per 
year  (Zaragoza,  1985). 

Table  2  summarizes  cancer  risks  for 
the  U.S.  and  the  rest  of  the  world  that 
could  be  associated  with  emissions  from 
the  foUovdng  U.S.  sources:  CCU 
production,  ethylene  dichloride 
production,  production  of 
chlorofluorocarbons  11  and  12,  pesticide 
production,  miscellaneous  production, 
chlorine  production  and  POTWs.  Grain 
fumigant  use  has  been  excluded  because 
the  use  of  CCU  for  this  purpose  will 
cease  as  of  December  1985.  In  addition, 
pharmaceutical  manufacturing  and 
distribution  were  not  included  because 
of  the  lack  of  source  specific  information 
and  the  relatively  small  emissions  from 
these  two  source  categories.  For 
purposes  of  this  analysis,  risk  estimates 
only  show  the  increase  in  risks  that  can 
be  associated  with  the  U.S.  sources  used 
in  this  analysis.  (There  are  also  risks 
associated  with  past  emissions  from 


these  sources  as  well  as  other  worlH 
sources.)  Details  of  the  methodology 
used  to  derive  these  estimates  are 
provided  in  the  exposure  and  risk 
assessment  (Zaragoza,  1985). 

Table  2.  Increases  in  Cancer  Risk  assoo- 
ATEO  With  Future  Emissions  of  CO. 
From  U.S.  Sourest , 
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Available  information  suggests  that 
U.S.  emissions  in  the  past  were  greater 
than  current  U.S.  emissions  described  in 
this  notice.  As  such,  the  estimates  of 
current  risks  associated  with  U.S. 
emissions  shown  in  Table  2  are 
expected  to  underestimate  the 
contribution  of  U.S.  sources  to  risks. 
Given  the  slow  decay  of  CCU  in  the 
atmosphere  and  current  atmospheric 
loading,  current  ambient  concentrations 
of  CCU  will  contribute  to  risks  for 
decades  even  if  all  future  emissions 
were  eliminated  today.  The  aggregate 
risk  (cases/year)  reported  for  each  year 
is  for  that  year  only.  The  cumulative 
aggregate  risk  is  the  risk  for  years  from 
the  beginning  of  the  analysis.  Thus,  the 
cumulative  risk  for  year  40  is  the  risk  . 
from  years  0  through  40.  As  this  table 
suggests,  the  accumulation  of  CCU  plays 
a  major  role  in  determining  atmospheric 
concentrations. 

The  results  of  the  preliminary  risk 
assessment  show  the  increased  cancer 
risks  associated  with  the  inhalation  of 
CCU  for  the  ambient  air  are  sufficient  to 
warrant  further  study  of  CCU.  Although 
the  Agency  considers  all  health 
information  in  coming  to  decisions  on 
the  need  to  continue  the  study  of 
potentially  toxic  air  pollutants,  the 
cancer  risk  associated  with  the 
accumulation  of  CCU  in  the  ambient  air 
has  been  most  important  in  determining 
the  need  for  further  study. 

Call  for  Information 

Recognizing  the  uncertainties  in  the 
uses,  emissions,  and  related  risks 
associated  with  CCU.  the  Agency  has 
determined  a  need  to  collect  additional 
information  in  order  to  refine  emission 
and  risk  estimates.  As  described  earlier 
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in  this  notice.  EPA  has  sent  letters  under 
the  authority  of  section  114  of  the  CAA 
to  known  producers  and  major 
industrial  users  of  CCU.  including 
producers  of  chlorofluorocarbons  11  and 
12.  The  EPA  has  also  sent  letters  to  and 
received  information  from  ethylene 
dichloride  producers,  which  generate 
CCU  as  a  by-product.  Because  the 
Agency  may  not  have  identified  all  the 
uses  of  ecu.  EPA  is  soliciting,  through 
this  notice,  information  on  a  voluntary 
basis  from  other  purchasers  of  CCU  on 
annual  comsumption,  process 
description,  manufacturing  location(s) 
air  emissions,  and  types  and  efRciencies 
of  controls.  Other  relevant  information 
includes  locations  and  production 
capacities  of  CCU-emitting  facilities 
(e.g.,  industrial  waste  water  treatment 
facilities],  dispersion  modeling 
parameters  for  CCU-emitting  facilities, 
estimates  of  CCU  emission  points  within 
the  plant,  the  effectiveness  and  the  costs 
associated  with  the  installation  of 
alternative  control  devices,  and 
monitoring  data.  Information  that  is 
regarded  as  confidential  should  be 
separated  from  nonconfidential 
information  and  confidential 
information  should  be  so  labeled: 
confidential  information  will  be  handled 
in  accordance  with  the  established 
procedures  for  such  information  under 
40  CFR  Part  2. 

Purchasers  of  CCU  with  information  to 
submit  on  a  voluntary  basis  should 
provide  this  information  by  October  15, 
1985.  For  further  information  on  the 
submission  of  information  requested  in 
this  notice  please  contact  Mr.  Robert 
Rosensteel  (Telephone  919-541-5671 
commercial /629-5671  FTS).  Information 
should  be  submitted  to  Mr.  |ack  Farmer. 
Director.  Emission  Standards  and 
Engineering  Division,  MD-13,  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  N.C.  27711. 

Statement  of  Intent 

Section  112(b)(1)(A)  of  the  CAA 
defines  hazardous  air  pollutants  as  air 
pollutants  that  contributes  to  morality  or 
serious  irreversible,  or  incapacitating 
reversible,  illness.  Section  112(b)(1)(A) 
provides  that  the  Administrator  shall 
maintain  "...  a  list  which  includes 
each  hazardous  air  pollutant  for  which 
he  intends  to  establish  an  emission 
standard  under  this  section."  In  deciding 
whether  to  establish  such  emission 
standards  for  carcinogens,  EPA 
considers  both  public  health  risks  and 
the  feasibility  and  reasonableness  of 
control  techniques  (e.g..  49  FR  23522, 
23498.  23558  (June  6. 1984)  (emission 
standards  for  benzene)). 

Based  on  the  health  and  risk 
assessment  described  in  today's  notice. 


EPA  now  intends  to  add  CCU  to  the 
section  112(b)(1)(A)  list.  The  EPA  will 
decide  whether  to  add  CCU  to  the  list 
only  after  studying  possible  techniques 
that  might  be  used  to  control  emissions 
of  CCU  and  after  further  assessing  the 
public  health  risks.  The  EPA  will  add 
CCU  to  the  list  if  emission  standards  are 
warranted.  The  EPA  will  publish  this 
decision  in  the  Federal  Register. 

Standards  Development  Process 

The  following  discussion  has  been 
prepared  to  provide  the  reader  with  an 
explanation  of  the  standards 
development  process  and  the  timing  of 
the  process.  The  standards  development 
process  involves  two  phases,  each 
taking  about  two  years.  The  first  phase 
is  the  identification  of  the  emission 
sources  and  the  need  and  ability  to 
control  those  sources.  The  second  phase 
involves  Agency  decisionmaking  and 
public  review  prior  to  a  final  action. 

During  the  first  phase,  EPA  identifies 
the  industrial  processes  that  are 
significant  emitters  of  the  pollutant  and 
the  specific  emission  points  within  each 
process  and  then  determines  the 
quantities  of  pollution  emitted,  the 
alternative  control  systems  available, 
and  their  cost  and  effectiveness  in 
reducing  emissions  and  associated 
public  health  risks.  A  set  of  alternative 
regulations  is  developed  and  the 
environment,  economic,  energy,  and 
public  health  risks  are  evaluated. 

The  first  phase  requires  investigation 
of  the  many  different  ways  in  which  a 
candidate  pollutant  can  be  emitted  and 
controlled.  As  indicated  earlier,  CCU  is 
emitted  from  production  of  CCU. 
synthesis  of  chlorofhiorocarbons  li  and 
12.  pesticide  production,  chlorine 
production,  ethylene  dichloride 
production,  and  a  variety  of  other 
industrial  applications  and 
miscellaneous  uses.  Within  a  source 
category  there  is  wide  variation  in 
designs,  sizes,  and  processes.  This 
variation  affects  the  emission  rates,  the 
public  health  risks,  and  the  cost  and 
controllability  of  th^'pollutant. 
Assessment  of  source  emissions  and 
controls  is  further  complicated  by  the 
fact  that  emissions  are  not  necessarily 
contained  in  stacks  or  ducts  (i.e.,  some 
are  fugitive  emissions)  and  emission  test 
programs  are  technically  difficult  and 
cosUy. 

The  decisionmaking  and  review  phase 
involves  a  series  of  EPA  internal  and 
external  activities.  Prior  to  publication 
of  proposed  rules,  the  Agency  reviews 
all  of  the  technical,  cost,  and  exposure/ 
risk  data  and  makes  decisions  on  the 
level  of  standards.  The  data  and 
conclusions  are  reviewed  publicly  by  an 
independent  technical  advisory 


committee.  The  comment  period  is  open 
a  minimum  of  two  months  and  a  public 
hearing  is  held,  if  requested.  Following 
the  comment  period.  Agency  technical 
staff  review  the  comments  and  resolve 
technical  issues,  an  activity  that  often 
requires  obtaining  and  analyzing  new 
data. 

Miscellaneous 

As  indicated  earlier  in  this  notice, 
emissions  of  CCU  from  any  country 
contribute  to  both  U.S.  and  world  risks. 
Therefore,  the  reduction  of  risks  from 
global  loading  will  be  most  effective  if 
emission  reductions  are  achieved 
worldwide.  In  order  to  address  a  similar 
problem  for  ozone  modification,  the 
Agency  has  been  involved  in 
negotiations  under  the  United  Nations 
Environmental  Program  to  consider  this 
issue.  Given  that  CCU  also  contributes 
to  stratospheric  ozone  modification,  the 
Agency  will  also  explore  the  possibility 
of  adding  CCU  to  the  list  of  compounds 
that  might  be  controlled  through 
international  cooperation. 

CCU  is  currently  listed  as  a  hazardous 
substance  under  section  101(14)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA).  Under  section  101(14)  of 
CERCLA,  Reportable  Quantities  (RQs) 
are  established  for  substances  specified 
in  the  CERCLA  as  well  as  substances 
listed  or  designated  under  certain 
sections  of  the  Clean  Water  Act,  the 
Resource  Conservation  and  Recovery 
Act,  the  CAA  (section  112)  and  the 
Toxic  Substances  Control  Act  (48  FR 
23552:  May  25. 1983).  Section  103(a)  of 
the  CERCLA  requires  any  release  of 
CCU  to  the  environment  (including  the 
air)  that  is  equal  to  or  greater  than  5.000 
poimds  in  any  24-hour  period  must  be 
reported  to  the  National  Response 
Center  [NRC]  (Telephone  800-^24-8802 
or  202-426-2675  for  the  Washington. 
D.C.,  metropolitan  area).  Since  CCU  is 
already  listed  under  section  101(14)  of 
the  CERCLA.  a  decision  to  list  CCU 
under  section  112  of  the  CAA  would  not 
pose  any  additional  reporting 
requirements. 

In  1980.  the  EPA  published  a 
rebuttable  presumption  against 
registration  of  CCU  under  the  Federal 
Insecticide,  Fungicide  and  Rodentidde 
Act  (FIFRA),  based,  in  part,  on  potential 
carcinogenicity.  On  March  16. 1984.  the 
Agency  sent  letters,  under  the  authority 
of  section  3(c)(2)(B)  of  FIFRA,  to 
pesticide  manufacturers  using  CCU  as 
an  active  ingredient,  which  requested 
information  on  the  content  of  CCU  in 
raw  grains  and  grain-based  consumer 
products  as  well  as  certain  long-term 
health  studies.  As  a  result  of  this  action. 
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manufacturers  have  either  voluntarily 
canceled  their  registration  for  this  use  or 
have  had  sale  and  distribution  of  their 
ecu  products  suspended  by  the  Agency 
for  failure  to  comply  with  this 
requirement.  Production  of  fumigants 
containing  CCU  was  discontinued  as  of 
December  1984.  and  sales  (distribution 
and  use)  of  existing  stocks  are  to  be 
discontinued  as  of  the  end  of  1985. 

Under  Executive  Order  12291,  EPA 
must  judge  whether  this  action  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  action  is  not  major 
because  it  imposes  no  additional 
regulatory  requirements  on  States  or 
sources.  This  proposal  was  submitted  to 
the  Office  of  Managment  and  Budget 
(OMB)  for  review.  Any  written 
comments  from  OMB  and  any  written 
EPA  responses  are  available  in  the 
docket.  Pursuant  to  5  U.S.C.  605(6),  I 
hereby  certify  that  this  action  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  imposes  no  new 
requirements.  This  action  does  not 
contain  any  information  collection 
requirements  subject  to  OMB  review 
under  the  Paperwork  Reduction  Act  of 

198a 

Dated:  August  2, 1985. 
Lee  M.  llioinas. 

Administrator. 
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(AD-FRL  2672-3] 

Decision  Not  To  Regulate  Manganese 
Under  the  Clean  Air  Act 

agency:  Environmental  Protection 
Agency. 

ACnOM:  Notice  Regarding  Manganese. 


SUMMARY:  The  Environmental  Protection 
Agency  has  determined  that  present 
ambient  air  concentrations  of 
manganese  do  not  pose  a  significant  risk 
to  public  health  and  that  no  regulation 
directed  specifically  at  manganese  is 
necessary  at  this  time  under  the  Clean 
Air  Act.  This  determination  has  no 
effect  on  the  regulation  of  particulate 
matter,  which  can  include  manganese, 
for  which  a  national  ambient  air  quality 
standard  (NAAQS),to  protect  public 
health  and  welfare  has  been 
established.  This  decision  does  not 
preclude  State  and/or  local  air  pollution 
control  agencies  from  specifically 
regulating  emission  sources  of 
manganese. 

ADDRESSES:  All  information  relevant  to 
this  decision  is  in  Docket  No.  A-84-9 
located  in  the  Central  Docket  Section  of 
the  U.S.  Environmental  Protection 
Agency,  West  Tower  Lobby  Gallery  I. 
401  M  Street.  SW..  Washington.  D.C. 
The  docket  may  be  inspected  between 
8:00  a.m.  and  4:30  p.m.  on  weekdays, 
and  a  reasonable  fee  may  be  charged  for 
copying. 

Availability  of  related  information: 
The  final  Health  Assessment  Document 
(HAD)  for  Manganese  (EPA  600/8-83- 
013F)  is  available  through  the  U.S. 
Department  of  Commerce,  National 
Technical  Information  Service,  5265  Port 
Royal  Road.  Springfield.  Virginia  22161. 
telephone  number  703-487-4650. 
Request  Document  Number  PB  84- 
229954  (cost  $28.00). 
TOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  Schell.  Strategies  and  Air 
Standards  Division,  MD-12.  U.S. 
Environmental  Protection  Agency. 
Research  Triangle  Park.  North  Carolina. 
27711  (919-541-5645). 
SUPPlfMENTARY  INFORMATION: 
Manganese  is  a  common  element 
existing  in  the  earth's  crust  mainly  in  the 
form  of  oxides  and  carbonates. 
Manganese  is  emitted  as  a  component  of 
particulate  matter  during  processes  that 
utilize  ores  and  during  combustion  of 
fossil  fuels.  Manganese  (CAS  Number 
7439-96-5)  was  originally  placed  under 
assessment  because  of  a  potential  for 
significant  public  exposure  and  concern 
that  it  might  be  carcinogenic  in  humans. 

EPA's  assessment  is  contained  in  a 
report  entitled  "Health  Assessment 
Document  for  Manganese"  (EPA  600/6- 
83-013F).  A  draft  of  this  report  was 


made  available  for  public  review.  It  was 
reviewed  at  a  public  meeting  held  by 
EPA's  Science  Advisory  Board  (SAB)  on 
November  10. 1983.  The  SAB  is  an 
independent  group  of  nationally 
recognized  non-government  scientists 
formed  to  advise  the  Administrator  on 
scientific  matters.  The  findings  of  the 
report  were  (1)  that  public  exposure  to 
manganese  is  presently  far  below  any 
level  associated  with  non-carcinogenic 
serious  health  effects,  and  (2)  that 
evidence  currently  available  does  not 
indicate  that  manganese  is  carcinogenic 
The  SAB  requested  minor  changes  to  the 
document  but  agreed  with  these  major 
findings.  Transcripts  of  the  SAB  review 
are  available  for  inspection  and  copying 
at  the  U.S.  Environmental  Protection 
Agency,  Vicki  Bailey,  Committee 
Management  Staff,  A-101.  Room  2515. 
401  M  Street.  SW..  Washington.  D.C. 
20460,  telephone  (202)  382-5036.  The 
final  document  incorporates  the  changes 
requested  by  the  SAB  and  is  available 
through  the  U.S.  Department  of 
Commerce.  National  Technical 
Information  Service. 

The  HAD  for  Manganese  reports  that 
the  toxicity  of  numerous  manganese 
compounds  has  been  tested  in  animals 
by  all  common  routes  of  exposure. 
Chronic  occupational  exposure  to 
particulate  matter  containing 
concentrations  of  manganese  of  5 
milligrams  per  cubic  meter  (mg/m*)  or 
greater  has  resulted  in  a  severe  central 
nervous  system  disorder  in  humans 
known  as  manganism.  This  is  a  result  of 
manganese  being  absorbed  into  the 
blood  stream  over  an  extended  period  of 
time  and  accumulating  in  the  brain. 
Manganese  fumes  as  well  as  fumes  of 
many  other  heavy  metals  have  been 
known  to  cause  an  acute  illness  called 
metal  fume  fever  in  workers 
immediately  exposed  in  confined 
occupational  settings  to  high 
concentrations  of  metaUic  fumes  such  as 
those  associated  with  welding 
operations.  Particulate  matter  which 
may  or  may  not  contain  manganese  has 
been  associated  with  increased 
incidence  of  common  respiratory 
ailments  in  both  occupationally  exposed 
people  and  in  the  general  population. 
The  respiratory  effects  elicited  by 
particulate  matter  containing 
manganese  are  not  attributable  to  the 
concentration  of  manganese  in  the 
particulate  matter.  Exposure  to 
particulate  matter  of  any  composition 
can  be  associated  with  an  increased 
incidence  of  respiratory  effects.  An 
analysis  of  the  health  ejects  associated 
with  exposure  to  particulate  matter  and 
the  concentrations  required  to  elicit 
those  effects  is  contained  in  the  EPA 
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staff  paper  (EPA  450/5-82-001)  and  the 
criteria  document  on  particulate  matter 
(EPA  600/8-82-029).  The  HAD  also 
reports  that  five  negative  animal 
carcinogenicity  studies  have  been 
conducted  using  routes  of  exposure 
other  than  ingestion  or  inhalation.  No 
epidemiological  studies  have  been 
conducted  that  associate  manganese 
exposure  with  cancer  in  humans. 

The  principal  sources  of  manganese 
air  emissions  are  from  steel  production, 
iron  and  steel  foundries,  ferroaify 
production,  sewage  sludge  incineration, 
synthetic  manganese  dioxide 
production,  dry  cell  battery  production, 
fossil  fuel  combustion,  cement 
production,  and  cooling  towers  when 
manganese  compounds  are  used  as 
biocides.  Fossil  fuel  combustion,  steel 
and  ferroalloy  production  are  the  largest 
sources  of  manganese  air  emissions. 
These  three  source  categories  account 
for  approximately  3600  metric  tons  of 
manganese  per  year  of  the  estimated 
4100  metric  tons  of  manganese  emitted 
from  all  the  above  sources. 

In  order  to  assess  the  potential  for 
noncarcinogenic  health  effects  to  occur 
from  ambient  exposures  to  manganese, 
a  preliminary  analysis  was  conducted  to 
determine  if  ambient  manganese 
concentrations  would  be  likely  to 
exceed  levels  that  could  be  associated 
with  adverse  health  effects.  The 
approach  used  in  this  analysis  involved 
four  steps.  First,  target  protective  levels 
were  identified  for  both  neurotoxic  and 
respiratory  effects.  Second,  manganese 
emissions  from  the  ma)or  source 
categories  were  modeled  to  estimate 
both  long-term  and  short-term 
concentrations  of  manganese.  Next, 
total  suspended  particulate  matter 
concentrations  measured  in  the  vicinity 
of  selected  manganese  emitting  facilities 
were  obtained.  Finally,  the  target 
protective  levels  were  compared  with 
the  modeled  manganese  concentrations 
and  the  monitored  particulate  matter 
concentrations. 

The  target  protective  levels  identified 
for  respiratory  effects  were  the  primary 
NAAQS  for  particulate  matter  that  were 
established  to  protect  the  public  health 
with  an  adequate  margin  of  safety. 
These  levels  were  selected  on  the  basis 
that  the  respiratory  effects  elicited  by 
particulate  matter  containing 
manganese  are  identical  to  those 
elicited  by  particulate  matter  not 
containing  manganese.  The  target 
protective  levels  identified  for 
neurotoxic  effects  were  those 
recommended  by  the  World  Health 
Organization  (WHO)  and  the  American 
Conference  of  Governmental  Industrial 
Hygienists  (ACGIH).  These  levels  are 


considered  reasonable  and  conser\'ative 
given  that  the  HAD  reports  that 
neurotoxic  effects  have  only  been 
documented  in  workers  chronically 
exposed  to  manganese  concentrations 
around  5000  micrograms  per  cubic  meter 
((ig/mT  or  higher.  Protective  levels  were 
not  identified  for  metal  fume  fever  since 
this  acute  occupational  hazard  is 
confined  to  the  immediate  workplace 
and  will  not  occur  at  ambient 
concentrations. 

The  modeling  exercise  used  worst 
case  meteorological  conditions,  in  a 
conservative  screening  model  and  the 
most  current  emissions  data  available 
for  each  major  source  of  manganese 
emissions.  The  highest  manganese 
concentrations  predicted  by  the  model 
were  250  fxg/m'  for  15-minutes  and  125 
fig/m^  for  8-hours.  All  of  the  modeled 
concentrations  were  well  below  the 
protective  levels  for  comparable 
averaging  times. 

This  conclusion  is  further  supported 
by  the  fact  that  monitored  total 
suspended  particulate  concentrations 
within  three  miles  of  three  of  the  five 
currently  operating  ferroalloy  facilities 
in  the  U.S.  indicate  that  both  the  24-hour 
and  the  annual  NAAQS  for  particulate 
matter  have  been  attained  since  at  least 
1981. 

Neither  the  modeling  or  monitdred 
results  suggest  that  noncarcinogenic 
health  effects  would  be  expected  from 
exposure  to  ambient  concentrations  of 
manganese  associated  with  manganese 
emissions  from  industrial  sources. 
Furthermore,  ambient  concentrations  in 
the  urban  ambient  air  have  decreased 
from  an  annual  average  of  0.11  ^g  Mn/ 
m'  in  1953-1957  to  0033  fig  Mn/m»in 
1982. 

The  EPA  has  determined  that  no 
regulation  directed  specifically  at 
manganese  is  necessary  at  this  time 
under  the  Clean  Air  Act  to  protect  the 
public  health.  Manganese  sulfate  is 
presently  scheduled  for  carcinogenicity 
testing  by  the  National  Toxicology 
Program  (NTP),  using  the  oral  route  of 
exposure,  with  a  projected  completion 
date  of  September  1987.  Preliminary 
mutagenicity  studies  conducted  by  NTP 
to  date  have  not  indicated  any  reason 
for  concern.  EPA  will  follow  these 
activities  as  well  as  any  future  research, 
and  will  reinstitute  assessment  if 
warranted  by  the  results  of  that 
research. 

EPA's  decision  not  to  regulate 
manganese  as  a  hazardous  air  pollutant 
has  no  effect  on  the  regulation  of 
particulate  matter,  which  includes 
manganese.  EPA  has  established 
NAAQS  for  particulate  matter,  under 


section  109  pof  the  Clean  Air  Act.  to 
protect  the  pubHc  health  and  welfare. 

Dated:  August  2. 1985. 

Lee  M.  Thomas. 

Administrator. 
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Air  PoHutton  Control;  Assessment  of 
Chlorinated  Benzenes  ss  PotentlaNy 
Toxic 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  intent  not  to  regulate 
chlorinated  benzenes  under  the  Clean 
Air  Act  (CAA). 

SUMMARY:  This  notice  describes  the 
results  of  EPA's  preliminary  assessment 
of  chlorinated  benzenes  with  respect  to 


their  potential  as  air  pollutants.  The 
EPA  has  concluded  that  the  health  risk 
from  ambient  exposure  to  any  of  the 
chlorinated  benzene  compounds  is  not 
sufficient  to  warrant  regulation  of  any  of 
these  specific  compounds  under  the 
CAA  at  this  time.  This  conclusion  is 
based  on  the  lack  of  evidence  for 
noncarcinogenic  effects  at  ambient 
exposures  for  any  of  the  chlorinated 
benzene  compounds  and  the  low  risk  of 
cancer  estimated  to  result  from  ambient 
air  exposures  to  hexachlorobenzene,  the 
only  chlorinated  benzene  that  has  been 
associated  with  carcinogenic  effects.  A 
60-day  comment  period  is  being 
provided.  A  revised  notice  will  be 
published  if  warranted  by  information 
obtained  from  interested  parties.  The 
Agency  recognizes  that  new  information 
could  warrant  reevaluation  of  risks 
associated  with  air  exposures  to  these 
pollutants  and  possibly  this  decision. 

This  notice  has  no  effect  on  the 
regulation  of  chlorinated  benzene 
compounds  as  volatile  organics  or 
particles  to  attain  the  national  ambient 
air  quality  standards  (NAAQS)  for 
ozone  and  particulate  matter.  Similarly, 
this  notice  has  no  effect  on  the 
regulation  of  chlorinated  benzenes 
under  other  authorities.  In  addition,  this 
notice  does  not  preclude  any  State  or 
local  air  pollution  control  agency  from 
specifically  regulating  emission  sources 
of  chlorinated  benzenes. 
DATE  Written  comments  pertaining  to 
this  notice  must  be  received  on  or  before 
October  15, 1985. 

ADDRESSES:  Submit  written  materials 
(duplicate  copies  are  preferred)  to: 
Central  Docket  Section  (A-130), 
Environmental  Protection  Agency, 
ATTN:  Docket  No.  A-84-39,  401  M 
Street  SW.,  Washington,  DC  20460.  The 
Central  Docket  Section  is  located  at  the 
offices  of  the  U.S.  Environmental 
Protection  Agency,  West  Tower  Lobby, 
Gallery  I.  401  M  Street  SW,  Washington. 
DC.  The  docket  may  be  inspected 
between  8:00  a.m.  and  4:30  p.m.  on 
weekdays,  and  a  reasonable  fee  may  be 
charged  for  copying. 

A  vailability  of  Related  Information 

The  final  health  assessment  document 
(HAD)  for  chlorinated  benzenes  is 
available  through  the  U.S.  Department 
of  Commerce.  National  Technical 
Information  Service.  5258  Port  Royal 
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Road.  Springfield.  Virginia  22161  (NTIS 
#PB85-150332— Paper  $43.00,  A-99;  on 
microfiche  $4.50,  A-01;  prices  are 
subject  to  change).  Further  information 
on  the  availability  of  this  document  is 
available  from  ORD  Publications.  CERI- 
FR.  U.S.  Environmental  Protection 
Agency.  Cincinnati,  Ohio  45268 
(Telephone:  513-684-7562  commercial/ 
684-7562  FTS). 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  M.  Schell,  Pollutant  Assessment 
Branch  (MD-12),  Strateges  and  Air 
Standards  Division,  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park.  North  Carolina  27711  (Telephone: 
919-541-5645  commercial/629-5645 
FTS). 

SUPPLEMENTARY  INFORMATION: 
Introduction 

Chlorinated  benzenes  are  a  group  of 
chemicals  that  may  have  from  one  to  six 
chlorine  atoms  on  a  benzene  ring.  In  all, 
there  are  12  chlorinated  benzenes: 
monochlorobenzene,  three  isomers  of 
dichlorobenzene,  three  isomers  of 
trichlorobenzene,  three  isomers  of 
tetrachlorobenzene.  pentachlorobenzene 
and  hexachlorobenzene.  As  a  group, 
these  chemicals  exist  as  liquids  or  solids 
under  standard  conditions  and  tend  to 
persist  in  the  environment.  Some  of 
these  compounds  tend  to  bioaccumulate 
in  food  chains. 

Chlorinated  benzenes  are  used  for  a 
variety  of  purposes:  chemical 
manufacturing,  solvents,  electrical 
equipment  insulators,  pesticides, 
herbicides  and  fungicides.  In  1983,  about 
450  million  pounds  of  chlorinated 
benzenes  (consisting  primarily  of 
monochlorobenzenes  and 
dichlorobenzenes)  are  reported  to  have 
been  produced. 

An  early  step  in  the  review  of  the 
hazards  of  chlorinated  benzenes  in  the 
ambient  air  was  the  preparation  of  a 
comprehensive  HAD,  which  summarizes 
scientific  information  on  the  effects  of 
chlorinated  benzene  compounds  on 
public  health  and  welfare.  The 
availability  of  the  draft  document  was 
announced  for  public  review  in  a 
Federal  Register  notice  (49  FR  18616, 
May  1, 1984).  In  addition  to  review  by 
the  public,  this  document  also  has  been 
reviewed  by  independent  scientists. 
Comments  on  the  draff  document  have 
been  incorporated  into  the  final  HAD. 


Other  EPA  review  activities  involving 
the  assessment  of  the  adverse  health 
effects  associated  with  exposure  to  the 
chlorinated  benzenes  are  l>eing 
conducted  under  section  4  of  the  Toxic 
Substances  Control  Act  (TSCA). 
Through  the  Interagency  Testing 
Committee  established  by  TSCA.  EPA 
was  required  to  determine  the  health 
effects  testing  needs  for  the  ciilorinated 
benzenes.  To  accomplish  this,  the 
Agency  issued  three  notices  in  the 
Federal  Register  related  to  test  rules  for 
chlorinated  benzenes.  The  last  notice  (49 
FR  50408)  declared  EPA's  commitment 
to  further  analyze  new  and  available 
data  for  the  purpose  of  completing 
action  on  its  test  rule  decision  bv  |une 
1986. 

Health  Effects  of  Chlorinated  Benzenes 

The  chlorinated  benzenes  are  fat 
soluble  compounds  that  accumulate  in 
animal  and  human  tissues.  The  potential 
for  bioaccumulation  increases  with 
increasing  chlorination  so  that 
hexachlorobenzene  has  the  highest 
potential  for  bioaccumulation. 

The  HAD  reports  a  variety  of 
noncarcinogenic  effects  that  have  been 
associated  with  exposure  to  chlorinated 
benzene  compounds.  Table  1  provides  a 
summary  of  the  health  effects  of  the 
various  chlorinated  benzenes.  An 
obser\'ation  in  the  HAD  on  the  effects  of 
chlorinated  benzenes  is  that  there  is  an 
apparent  trend  of  increasing  toxicity 
with  increasing  chlorination  of  the 
benzene  ring. 

As  indicated  in  Table  1,  evidence  is 
sufficient  for  a  determination  of 
carcinogenicity  only  for 
hexachlorobenzene.  For  this  reason, 
potential  carcinogenic  risk  estimates  of 
chlorinated  benzenes  from  the  ambient 
air  are  limited  to  hexachlorobenzene. 

Additional  research  to  assess  the 
potential  carcinogenic  effects  of  1.4- 
dichlorobenzene  is  currently  underway 
by  the  National  Toxicology  Program 
(NTP).  The  results  of  this  research  are 
scheduled  to  be  available  in  the  latter 
part  of  1985.  and  will  be  analyzed  to 
determine  if  other  action  by  EPA  will  be 
needed.  The  effects  reported" in  Table  1 
are  not  all-inclusive,  but  focus  on  those 
that  (1)  appear  to  be  more  likely  at 
lower  concentrations,  or  (2)  appear  to  be 
associated  with  human  populations. 
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Table  1.— Summary  of  Effects  flEPORTED  To  Be  Assooateo  With  Chlorinated  Benzene  Compounos 


Omntat/CAS  Mo. 


UonocMoroMnzan*/  10S-9O-7  . 


\2  OicNorobanzen*  (ontto-dcHoio^Mn- 
Mne)/95-50-t. 


1.3  tJKttacbunxenm   tmtKtcWuiofciv 
zof>«»/S41-73-t. 

1.4  OcNorotaroana    (para^tcMoretan- 
zene)/ 106-16-7 


l.2>Tnctiiorabanzen«/87-«1-«.... 
l.2.4-TncMoretMnzana/l90-82-1.. 


tJ.S-Tncritorabanz«w/1<»-70-3 

1  Z4.5-TaMcNordtiflnnne/9S-94^ 
1 .2,3.S-Ta»acNoro(wn2an«/63«-«>-2 . 


1^.3.4- TatticMorabeRzena/«34-aB-2.. 

PsntacNofoOaniene  6a8-63-S  _ 


H«aacnkiro<Mnzen«  118-74-1 


Eltactt  fvpoflstf 


Snort  Harm  •xpowra  ahidta*  ittom  WlitKH  i»  onl 
concsnfrationt.  Ottwi  altacl*  Of  ihart-lHin  wpctuw*  ««  not  i«po<i«d 

Lang  lam  siudiM  iiwcMUd  kxlrwy  iMcraM  and  »aganaia«on  i*itl>  wroiura*  ol 
savaral  months  lodowmg  ajyoauaa  of  230  to  345  mg/m*  m  anmata.  AvaAMe 
intonninon  does  not  suggest  affacts  Irom  ai«osa«as  1tia<  ara  below  345  rag/ 
m> 

Cancar  The  HAD  conduOes  tial  mrfae  sxamning  ••  caremogerac  potsnaal  ol 
monoc«iiorot)enzene  provide  Ixrated  to  inadequate  evidenca  ttoni  aramal  skjdiaa 
(Hiaiginal  increases  m  rwoplaskc  nodules  m  rriale  test  inmals)  Gwen  this 
wtytMHon  and  thai  thsra  •  no  human  axtdanca  tor  ttis  caninoganc  polanlial. 
the  HAD  Imds  that  no  conclusion  can  be  made  concerning  the  carcaxjganisily 

OGC*«Miar«  Unts:  75  ppm  (346  a^yrn'Mt  iMar  aork  dMr  (06HA  alandwi9 

NotKMKayoQaotc — - - - 

Short-mnn  axposures  are  associated  wilh  death  in  animals  teHownng  axpoauraa  ol 
about  4JI»  mg/m>  lor  7  hours.  Odor  a  nofceaMa  at  about  300  nng/m'  and 
tonaidatad  to  be  strong  and  noeceatle  at  600  ing/r«>  Sympo(oma«c  eltocti  ol 
reported  exposure  include  dizzmesa,  haarlarhna.  laligue  nausea,  and  eya  and 


Expoaura  eatmalM  ■ 


and  caaa  studies  suggest  pathologic  affacia  on 
bona  laanoar  and  other  orgwa  ol  the  blood  lormmg  system.  EHects  on  apedfc 
organ  ayaWms.  eapecially  Itia  liver,  have  also  been  reported  Exposure  reganas 
tested  in  anmals  are  quite  limited  arxl  only  associate  effects  with  subchronic 
amoawas  of  about  500  mg/m'  lor  up  to  15  days. 
Cancar  The  MAO  states  that  available  eviderK»  s  dearly  inadequate  lor 
duii  itcipaig  conclusions  eoncem»ig  the  (jrowgamoty  of  1.2  dkrhtoroOenzana 
m  humane. 

Limits:  50  ppm  (300  ing/m')/cailing  (both  ACGIH  and  OSHA) 

by  aihalalion  or  tar  cancer  by  any  routo  of  axpoiure - 


Stvrt-tam  aaposures  ve  raponad  to  beowne  paMtil  at  about  300  to  4tO  wbfm* 

and  discomfort  la  reported  to  ba  sanara  at  atiaal  MO  mg/m* 
tony  Haiiii  at^oaures  ol  at  least  90  mg/m'  lor  two  weeks  are  associated  w«h 

attocta  on  the  blood  lorrmng  system  and  ivar. 

Cancer  Not  tested  (Testing  underway  by  the  Naaonal  Toocotogy  Prograitv.)  

Occupeaonal  Umits  75  ppm  (450  mg/in>/40  hour  workweek  and  110  ppao  |f7S 

niq/m*)>15  mmule  (STEL). 
Not  tested  for  inhalation  toncology  but  haa  been  shown  to  caiiee  sfun  aiilaliun 

and  affect  if<e  kver  m  controlled  anail  itudlaa 

Moficanifnoanic: - - 

Shon-tann  studies  of  case  reports  in  humans  indfcato  acuta  aiax>sure  to  t^.4 
5   associated   with   aye   and   respralory   atltaaorv   Odor   la 
at  about  26  mg/m'  and  eye  and  throat  vnlaaon  a  reported  at  26  to 

44  mg/m> 
Longierm  toxicokigKai   studies  wiSi  laboratory   anwiata   report   morphotogKal 

(nacroacopic)  effects  loNowing  4  weeks  to  220. 440,  and  860  a^^ne. 

Cmear  Net  tasted _.._ — 

Occupational  Units:  40  mg/m'/ea«ng  (ACGIHI 

Ififormabon  ia  vary  Irnitod  A  sluttir  aapoalng  rats  to  concentoSons  aa  toar  aa  74 

mqlm'  lor  up  to  13  weeks  reported  damage  to  the  laspvalory  trad 
Results  ol  an  occupational  study  suggest  dvomoaomat  abenatiuns-  Toxicotogical 

studaa  sMnr  increases  m  iiver  and  kidnay  sMlgMa. 
Not  taatad  tor  infialation  toxicology   Cowfcotad  ananal  studtoa  show  this  oom- 

pourv)  to  affect  survival  ol  rat  pups  lolk>wing  administration  to  tha  female  raL 

Poorfy  characteraed  by  any  route  of  exposure  and  not  tested  by  mhelanon 

Moncarcino^anic  EHecti  Not  tasted  by  mhalanon  The  primary  targets  include  ttie 
fener.  kidneys,  and  blood  system.  Also  assouateO  with  eflects  on  reproduction. 

Catiat  Haa  not  tMen  aaaminad --- - - — 

NouLMLMioganc  Etfacta:  Not  tested  by  mhelatioa  Associated  wnh  chenges  In 
enzyme  levels  and  altered  organ  weights  The  iver.  kidney  and  spleen  appeer 
to  be  target  organa  and  ncraeaei  m  newotoxc  effects  and  proptiyna  cutanea 
tarda.  Theaa  etiects  have  been  observed  «  both  arwnats  and  humane. 

Cancer  There  are  several  studies  that  show  nexachiorobenzene  exposure  to  be 
assntlad  with  an  mcrsaae  m  tumors  m  awmats.  Uaeig  tw  (ARC  cntaw  tor 
itnn  of  chemicals.  hexaehtorobanMna  laoutd  !■•  ctoaaiHad  m 
2B.  wtKh  mdK^tas  that  ttiere  •  auMcianI  (ntormatoft  tram  animal 
studtos  to  classify  haxachtorotianzene  aa  a  prUiabta  human  caicaioQarv 


Uoctatng  ttvMit  peek  concantrattons  of  5.6  lag/m*  tar  eight 
hours. 

Uontonng  information  indk^tes  that  concararstions  up  W  0.03 
mg/m>  tar  se^'eral  months  have  been  atwerved  in  urban 
areas.  (n«a  average  «  based  on  a  law  vary  hrgfi  meaaure- 
ments  and  a  number  of  lower  rnaaaurements.)  The  estimate 
IS  subiect  to  cormderabie  uncertainty. 

Production:  160.000  litg/Yr 


Peak  oencenaadona  of  about  42  iag/in>  tar  about  1  hour  are 

predictad  Irem  moaMry. 
Uontonng  information  mdicatas  concentrationa  m  remote  area 

average  about  0  01  >ig/in'  and  about  1  ^m*  at  arban  or 

sutxjrban  areaa  aa  we*  aa  near  aaaraa. 
Production  68.000  fctg/yr 


Concentrations  are  reported  to  range  bom  about  a00004  cng/ 
m*  in  ramole/rural  areas  to  about  0.0009  mg/m*  near 
production  laoMiaa. 

Peak  concentrations  are  expected  to  reech  about  6  mo/m'  lor 
one  hour  sccordng  to  modatng  results  The  higfiest  mom- 
torad  concen(ra6on  reported  in  the  HAD  is  about  0.0017  mg/ 
m',  wtiicfi  wee  raportod  tor  arban  sabtnga. 

ADOtcllion  25,000  Mg/yr. 


The  HAD  reports  »iel  concenaeaona  o«  Mcfitorobenzenes 
might  be  expected  to  range  kom  betow  ttte  kmaa  ol  detec- 
tion to  about  O.OOOtS  mg/m*.  baaed  on  munitaiilrv  informa- 
tioo 


Monitored  concanlraaona  of  tabachtorobenzanes  a:e  reported 
from  about  00002  mg/m'  m  remote  areas  to  a  hi^  of 
0  0062  mg/at*  *i  urban  and  aububan  arnaa. 

Not  reported  m  HAD. 


Sea  MM  lor  momiorad  vaiua*. 


'  Informaaon  on  production  darwed  from  1977  production  and  enaaaicna  i 
*iformetion  derwed  from  the  MAO 


I  ISRI.  1982).  Modekng  reeuBa  are  provWed  m  the  e><ioeur«/riah 


Caragoza.  1986)^  Other 


JMI 


Sources  and  EnuMions 

Given  that  hexachlorobenzene  is  a 
carcinogen  and  has  been  reported  in 
most  human  adipose  (fat)  tissue 
sampled,  the  exposure  and  potential 
risks  of  hexachlorobenzene  are 
examined  in  greatest  detail.  Among 
other  chlorinated  benzenes,  there  is 
information  on  the  inhalation  toxicology 
of  monochlorobenzene,  para- 


dichlorobenzene,  ortho-dichlorobenzene. 
and  both  1,2,4  and  1.3.5 
trichlorobenzenes  only.  Of  these. 
emissions  source  information  was  only 
available  for  monochlorobenzene,  para- 
dichlorobenzene  and  ortho- 
dichlorobenzene,  each  of  which  was 
assessed  for  potential  effects  from 
noncarcinoginic  health  effects. 

In  order  to  assess  the  potential  for 
short-term  effects  of  exposure  to 


chlorinated  benzenes,  annual  emission 
rates  were  used  for  short-term  modeling. 
This  procedure  would  underestimate 
short-term  exposures  if  emissions  were 
not  uniform  and  continuous.  As  such, 
the  resulting  peak  concentrations  may 
underestimate  peak  concentrations  in 
the  ambient  air. 

Hexachlorobenzene  is  currently 
neither  produced  within  nor  imported 
into  the  U.S.  for  commercial  purposes. 
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Hexachlorobenzene  is,  however,  formed 
as  a  distillation  process  waste  by- 
product during  the  production  of  several 
chlorinated  solvents  and  pesticides. 
Potential  sources  of  air  emissions  of 
hexachlorobenzene  include:  chlorinated 
solvent  and  pesticide  production, 
pesticide  application,  incineration  of 
hexachlorobenzene-containing  wastes, 
landfilling  and  open  disposal  of  wastes. 
Because  hexachlorobenzene  is  a  solid 
and  has  a  low  vapor  pressure, 
evaporation  losses  of 
hexachlorobenzene  from  chlorinated 
solvent  and  pesticide  production  are 
expected  to  be  negligible  (Brooks  and 
Hunt.  1984).  The  hexachlorobenzene- 
containing  waste  is  in  the  form  of  a 
heavy,  tarry  residue  that  is  a  solid  at 
ambient  temperatures. 

The  majority  of  hexachlorobenzene  in 
the  U.S.  (estimated  to  be  in  the  range  of 
4.400  to  13,300  megagrams  (Mg]  for  1983) 
is  estimated  to  be  generated  during  the 
production  of  three  chlorinated  solvents: 
carbon  tetrachloride,  trichloroethylene. 
and  perchloroethylene  (Brooks  and 
Hunt,  1984).  As  indicated  earlier,  air 
emissions  of  hexachlorobenzene  are 
thought  to  be  negligible  from  these 
processes.  However,  the  disposal  of 
hexachlorobenzene  wastes  (still 
bottoms)  from  these  processes  can  result 
in  the  release  of  some 
hexachlorobenzene  emissions  to  the 
ambient  air.  Most  of  these  wastes  are 
incinerated  in  accordance  with  Resource 
Conservation  and  Recovery  Act  (RCRA) 
regulations.  These  regulations  require  an 
incineration  efficiency  of  99.99  percent, 
followed  by  caustic  scrubbing  for  the 
control  of  hydrogen  chloride  emissions. 
Those  wastes  from  chlorinated  solvents 
production  that  are  not  incinerated 
(about  1,300  to  3,600  Mg/yr)  are  placed 
in  landfills. 

Hexachlorobenzene  is  also  generated 
during  the  production  of  at  least  three 
pesticides,  including 
pentachloronitrobenzene  (PCNB), 
dimethyl  tetrachloroterephthalate 
(Dachtal®),  and  chlorothalonil 
(Daconil®).  Hexachlorobenzene 
generated  during  the  production  of 
PCNB  and  Dacthal®  for  1983  is 
estimated  to  be  1,130  Mg/yr.  Most  of  this 
hexachlorobenzene  is  disposed  of  by 
landfilling  (Brooks  and  Hunt,  1984). 
There  is  no  available  information  on 
hexachlorobenzene  generated  from  the 
production  of  Daconil®.  The  Agency  is 
presently  evaluating  the  need  to  list 
hexachlorobenzene  wastes  from  PCNB 
and  Daconil®  under  RCRA. 

An  important  consideration  is  that 
hexachlorobenzene  is  present  as  a 
contaminant  in  pesticide  products  at 
levels  of  about  0.5  percent.  Thus. 


hexachlorobenzene  release  also  is 
expected  to  result  from  the  application 
of  pesticides.  Hexachlorobenzene 
emission  estimates  are  summarized  in 
Table  2. 

Table  2.— Summary  of  Hexachlorobenzene 
Emissions  for  1983* 


Source  category 


Pr0<JuCtK)O 

Chlonnaled  Sohients 

Pestiodes  (PCNB,  OKthal®).. 

PesticxJe  Applicabon 

IncmeratKW  o(  Wastes 

LandWlmg  ol  Wastes 


Avernssiorts 
(kgf 


Negligible 
Negl^tHe 
Unknonm." 
310-977' 
0.01S. 


•  Source:  Hunt  and  Brooks  (1964). 

*  Kilograms  (kg) 

•E(T)iss«y>s  are  ditficutt  to  quantify  and  are  under  study 
'Represents  an  upper  txxjno  as  no  twxacNoratonzene 
removal  trom  caustic  scrubOmg  is  assumed    Or<»y  ««asles 
from  chtonnated  solvents  production  are  incinerated 

As  reported  in  the  HAD,  monitoring 
information  for  hexachlorobenzene  in 
the  ambient  air  is  limited.  In  a  survey  of 
hexachlorobenzene  in  the  vicinity  of 
eight  industrial  plants,  concentrations  of 
hexachlorobenzene  ranging  from  less 
than  0.02  micrograms  per  cubic  meter 
(fig/m^)  (probably  or  a  long-term 
average)  to  a  peak  of  24  fig/m^  (20-hour 
average)  were  reported  (Li  et  al..  1976). 
The  majority  of  hexachlorobenzene  was 
detected  as  particulate  matter  even 
though  gaseous  hexachlorobenzene  was 
also  detected.  Hexachlorobenzene 
concentrations  have  only  been 
examined  in  a  limited  number  of  urban 
areas.  The  average  values  in  urban 
areas  range  from  a  low  of  about  0.01 
nanograms  per  cubic  meter  (ng/m')  to 
about  0.3  ng/m*  (Bidleman.  1981). 
Hexachlorobenzene  has  even  been 
observed  in  the  air  at  a  remote  north 
Pacific  site  far  from  any  industrial 
source,  where  it  averaged  0.10  ng/m^. 
This  is  a  reflection  of  its  persistence  and 
mobility  in  the  environment. 

EPA's  Hexachlorobenzene  Task  Group 

Available  information  suggests  that 
the  body  burden  of  hexachlorobenzene 
is  likely  to  be  greater  than  zero  even  in 
the  general  population.  However,  the 
sources  of  this  hexachlorobenzene  and 
the  relative  importance  of  exposures 
from  different  media  are  not  well 
known.  Recognizing  these  limitations 
and  the  absence  of  multi-media  risk 
estimates,  the  Agency  formed  a  task 
group  for  hexachlorobenzene  to  better 
define  the  sources,  emissions,  and  risks 
that  might  be  associated  with  human 
exposure  to  hexachlorobenzene  from  all 
media.  The  charge  of  the  task  group 
primarily  focuses  upon  a  number  of 
assessment  exercises  and  brings 
together  the  resources  of  a  variety  of 
programs  within  the  Agency.  The  task 
group  intends  to: 


(a)  Identify  sources  and  routes  of 
exposure  for  the  public,  occupational 
and  environmental  components; 

(b)  Define  the  exposure  and  body 
burden  levels  that  may  be  associated 
with  health  effects; 

(c)  Compare  these  levels  with 
measured  or  estimated  levels  of 
exposure  so  that  the  populations  and 
environmental  components  at  risk  can 
be  identified;  and 

(d)  Identify  information  gaps  and 
target  routes  of  exposure  as  well  as 
associated  risks  and  develop 
recommendations  for  specific  sources 
that  may  require  regulation. 

The  task  group  activities  were 
initiated  in  November  1984.  and  the  final 
results  are  not  expected  until  1986. 
However,  because  available  information 
indicates  that  air  emissions  from 
industrial  sources  that  might  be 
regulated  under  the  CAA  are  relatively 
well  controlled,  appear  to  provide  a 
minor  contribution  to  total  exposure. 
and  are  associated  with  low  risks,  the 
Agency  decided  to  proceed  with 
announcing  the  conclusions  presented  in 
this  notice.  Should  new  information 
from  the  task  group  efforts  or  other 
activities  become  available  that  might 
alter  this  conclusion,  the  Agency  would 
reevaluate  this  decision. 

Risks  to  Public  Health 

In  order  to  assess  the  potential  for 
noncarcinogenic  health  effects,  health 
effects  information  was  compared  with 
monitoring  information  provided  in  the 
HAD  and  modeling  that  was  performed 
as  a  part  of  the  Agency's  assessment. 
This  exercise  was  limited  to  chlorinated 
benzenes  for  which  modeling  inputs 
were  available  (i.e.,   , 
monochlorobenzene,  o-dichlorobenzene. 
p-dichlorobenzene,  and 
hexachlorobenzene).  Short-term 
modeling  of  monochlorobenzene.  o- 
dichlorobenzene  and  p-dichlorobenzene 
was  based  upon  annual  emission 
estimates  and  not  short-term  emissions, 
which  would  underestimate  short-term 
concentrations  if  emissions  were  not 
continuous. 

As  indicated  in  Table  1.  the  estimated 
exposures  are  consistently  lower  than 
reported  noncarcinogenic  effect  levels.  It 
should  be  emphasized,  however,  that 
hexachlorobenzene  is  fat  soluble  and 
may  accumulate  in  the  body.  Moreover, 
hexachlorobenzene  exposure  may  occur 
via  several  routes  (e.g.,  inhalation, 
ingestion  of  food,  and  dermal).  Although 
the  anticipated  contribution  of  air 
exposures  of  hexachlorobenzene  does 
not  appear  to  be  sufficient  to  approach 
adverse  effect  levels,  the  likelihood  that 
the  air  contribution  of 
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hexachlorobenzene  would,  in 
combination  with  other  exposures,  reach 
some  toxic  level  has  not  been  evaluated. 
This  question  is  being  addressed  by  the 
hexachlorobenzene  task  group  and  the 
Agency  will  examine  this  question  when 
such  information  becomes  available 

In  order  to  assess  the  cancer  risks  of 
human  exposure  to  hexachlorobenzene. 
dispersion  modeling  using  EPA's  Human 
Exposure  Model  was  performed  to 
estimate  human  exposure  to 
hexachlorobenzene  emissions  from  the 
source  category  of  greatest  potential 
concern  for  this  assessment 
(incineration  of  hexachlorobenzene 
wastes).  Using  the  outputs  of  this 
exercise,  two  estimates  of  risk  are 
derived.  First,  an  estimate  of  the  lifetime 
cancer  risk  to  the  highest  annual 
average  concentration  to  which  any 
individual  is  estimated  to  be  exposed  for 
all  sources  modeled  is  calculated.  This 
measure  is  the  maximum  individual  risk. 
Second,  the  cumulative  cancer  cases  per 
year  that  would  result  from  exposure  to 
all  sources  in  the  analysis  is  estimated. 
This  measure  is  the  aggregate  risk 
estimate. 

In  order  to  assess  the  risk  of  cancer  to 
the  public  from  exposure  to  low  levels  of 
hexachlorobenzene  in  the  ambient  air. 
an  upper-limit  risk  estimate  of 
carcinogenic  potency  for 
hexachlorobenzene  was  developed 
(EPA.  1984).  The  upper-limit  risk  is  the 
additional  lifetime  probabihty  of  cancer 
for  an  individual  exposed  continously  to 
one  ;ig/m*  of  air  over  his  or  her  lifetime 
(approximately  70  years).  The  HAD 
notes  that  the  primary  site  of  cancer  is 
the  liver  and  that  fourteen  data  sets 
show  significant  tumor  incidences  at 
various  sites.  The  HAD  developed  the 
upper-limit  unit  risk  value  from  data  for 
liver  cancer  in  female  rats  (EPA,  1984: 
Lambrecht,  1983).  This  was  done  after 
comparing  results  of  all  studies  and 
selecting  the  data  with  the  highest 
potency.  Thus,  a  unit  risk  value  of 
4.9xlO"*(Mg/mT'was  judged  to  be 
appropriate  for  estimating  the  potential 
carcinogenic  risk  that  might  be 
associated  with  the  inhalation  of 
hexachlorobenzene  from  the  ambient 
air. 

Using  this  upper-limit  value  and 
information  from  the  dispersion 
modeling  analysis,  estimates  of 
increased  cancers  were  calculated  that 
might  be  associated  with  exposure  to 
hexachlorobenzene  resulting  from  the 
incineration  of  hexachlorobenzene 
wastes  emitted  to  the  ambient  air.  Using 
the  range  of  emissons  shown  in  Table  2. 
the  maximum  individual  risks  were 
estimated  to  range  from  1.4xlO~^lo 
2.3xlO~^  associated  with  maximum 


modeled  concentratiorw  of  0.028  to 
0.0047  ^g/m*.  respectively.  The  range  of 
aggregate  cancer  risks  for  the  6,500.000 
people  living  within  50  kilometers  of 
sources  incinerating  hexachlorobenzene 
wastes  was  estimated  to  range  from  one 
case  per  700  years  to  one  case  per  4,500 
years  (Zaragoza.  1984). 

Summary 

Based  on  this  assessment,  the  Agency 
concludes  that  available  information 
does  not  support  the  regulation  of  any  of 
the  chlorinated  benzenes  under  the  CAA 
at  this  time.  Comment  on  this  decision  is 
requested.  The  Agency  will  reevaluate 
public  health  risks  and  this  decision  if 
warranted  by  comments. 

Dated:  August  2. 198&. 
Lee  M.  Thomas. 

Administrator. 
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Air  Pollution  Control;  Decision  Not  To 
Regulate  Vlnylidene  Chloride  and 
Solicitation  of  InfoiTnation 


(AD-FLR-2S34-41 

AGENCY:  The  Environmental  Protection 
Agency. 

action:  Notice  of  Decision  not  to 
regulate  vinylidene  choloride  and 
solicitation  of  information. 

SUMMARY:  This  notice  announces  the 
results  of  the  Environmental  Protection 
Agency's  (EPA)  assessment  of 
vinylidene  chloride  (VDC)  as  a 
potentially  toxic  air  pollutant.  The  EPA 
has  concluded  that  routine  emissions 
from  VDC  facilities  are  unlikely  to  result 
in  ambient  concentrations  that  pose  a 
public  health  hazard  from 
noncarcinogenic  health  effects;  that  the 
available  scientific  evidence  for  the 
carcinogenic  potential  of  VDC  for 
humans  is  only  limited:  and  that  an 
analysis  of  the  public  health  hazard  if 
VDC  were  assumed  to  be  carcinogenic 
indicates  that  the  possible  cancer  risks 
are  small.  Given  the  health  hazard 
conclusions,  specific  regulation  of  VDC 
is  not  warranted  at  this  time  under  any 
section  of  the  Clean  Air  Act  (CAA).  This 
determination  has  no  effect  on  the 
regulation  of  VDC  as  a  volatile  organic 
compound  in  order  to  attain  and 
maintain  the  national  ambient  air 
quality  standards  (NAAQS)  for  ozone. 
In  addition,  this  determination  does  not 
preclude  any  State  or  local  air  pollution 
control  agency  from  specifically 
regulating  emission  sources  of  VDC. 

ADDRESS:  Submit  comments  (duplicate 
copies  are  preferred)  by  October  15, 
1985  to:  Central  Docket  Section  (A-130), 
Environmental  Protection  Agency,  Attn: 
Docket  No.  A-84-36,  401  M  Street  SW., 
Washington,  DC.  The  docket  is  located 
in  the  West  Tower  Lobby  Gallery  I  in 
Waterside  Mall  and  may  be  inspected 
between  8KX)  a.m.  and  4:30  pjn.  on 
weekdays.  A  reasonable  fee  may  be 
charged  for  copying.  All  information 
relevant  to  this  decision  is  contained  in 
this  docket. 

A  vailability  of  related  information: 
The  final  Health  Assessment  Document 
(HAD)  for  Vinylidene  Chloride  (EPA- 
600/8-83-031  F)  is  available  through  the 
U.S.  Department  of  Commerce,  National 
Technical  Information  Service.  5285  Port 
Royal  Road.  SpringHeld,  Virginia  22161. 
telephone  number  703-487-4650. 
Information  on  the  availability  of  the 
HAD  is  available  from  ORD 
Publications.  CERI-FR,  U.S. 
Environmental  Protection  Agency. 


Cincinnati,  Ohio  45268  (513-684-7562 

commercial;  684-7562  FTS). 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  M.  Scheli,  Strategies  and  Air 
Standards  Division,  MD-12,  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711  (919-541-5645  commercial;  629- 
5645  FTS). 

SUPPLEMENTARY  INFORMATION: 

Vinylidene  chloride  (VDC)  is  a  synthetic 
organic  chemical  used  primarily  in  the 
production  of  plastic  food  wrap  and 
synthetic  fibers.  The  Chemical  Abstract 
Service  Number,  a  widely-accepted 
numerical  identification  code  for 
chemicals,  is  75-35-4  for  VDC.  Current 
source  information  on  VDC  indicates 
that  there  are  two  facilities  producing 
VDC  and  33  additional  facilities  using  it 
to  produce  other  products;  only  nine  of 
these  sources  have  significant 
emissions.  It  is  estimated  that  these  nine 
facilities  together  emit  approximately 
300  metric  tons  per  year  of  VDC. 

The  EPA  initiated  this  regulatory 
assessment  because  of  preliminary 
evidence  of  cancer  in  animals  and 
structural  similarity  of  VDC  to  vinyl 
chloride,  a  know  human  carcinogen.  As 
^  a  first  step  in  this  assessment  process,  a 
HAD  for  VDC  was  prepared, 
summarizing  available  information  on 
the  effects  of  VDC  on  man  and  the 
environment.  There  is  limited  direct 
evidence  for  the  carcinogenicity  of  VDC, 
as  well  as  limited  supporting  evidence 
for  a  carcinogenic  potential.  The 
evidence  in  support  of  a  carcinogenic 
potential  for  VDC  is  based  on 
mutagenicity  in  several  test  systems, 
interaction  with  DNA  and  structural 
similarity  to  compounds  known  to  be 
carcinogens.  The  HAD  concludes  that 
using  the  International  Agency  for 
Research  on  Cancer  (lARC)  criteria  and 
the  EPA  proposed  Guidelines  for 
Carcinogenic  Risk  Assessment  (49FR 
46294,  November  23. 1984),  the  evidence 
for  the  carcinogenicity  of  VDC  in 
experimental  animals  is  limited  and  the 
epidemiologic  evidence  is  inadequate  to 
evaluate  the  carcinogenic  potential. 

A  total  of  18  chronic  studies  in 
animals  were  evaluated  for  evidence  of 
carcinogenicity.  The  exposure  regimes 
for  these  studies  were  as  follows:  11 
were  inhalation,  5  were  gavage.  1  was 
subcutaneous  injection,  and  1  was  skin 
application.  Evidence  for 
carcinogenicity  was  found  in  one  study 
in  which  Swiss  mice  were  exposed  to 
VDC  by  inhalation  for  4-hours  daily  for 
12  months.  A  statistically  significant 
increase  of  kidney  adenocarcinomas,  a 
rare  tumor  type,  was  observed  in  the 
male  mice.  Statistically  significant 
mcreases  in  mammary  carcinomas  and 
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pulmonary  adenomas  were  observed  in 
the  mice  of  both  sexes,  although  the 
importance  of  this  is  uncertain  because 
no  clear  dose-response  relationship  was 
evident.  Another  study  demonstrated 
VDC  to  be  a  tumor  initiator  in  mouse 
skin.  The  remaing  16  animal  studies,  ten 
of  which  were  inhalation  exposure 
studies,  were  negative.  The  negative 
findings  may  be  partially  explained  by 
study  design  characteristics  such  as, 
less  than  lifetime  dosing,  below 
maximum  tolerated  dose  levels,  and 
single  dose  studies,  which  individually  , 
or  in  combination,  reduce  the  sensitivity 
of  detecting  a  carcinogenic  response. 
While  there  have  been  a  number  of 
cancer  bioassay  studies,  the  inadequacy 
of  test  conditions  demonstrates  the  need 
for  additional  testing  to  elucidate  the 
potential  for  human  carcinogenicity.  The 
mutagenic  activity  of  VDC.  its  chemical 
structure,  its  activity  as  a  tumor  initiator 
in  mouse  skin,  and  the  ability  of 
metabolites  to  react  with  DNA  further 
support  the  need  for  additional  testing. 

There  is  only  one  epidemiologic  study 
for  VDC  in  which  no  carcinogenic  effect 
could  be  attributed  to  exposure. 
However,  the  study  had  limiting 
characteristics  which  made  it 
inadequate  to  evaluate  the  carcinogenic 
potential  of  vinylidene  chloride. 

The  mutagenic  activity,  chemical 
structure  and  DNA  interaction  of  VDC 
does  indicate  concern  for  VDC's  human 
carcinogenic  potential  as  does  the  single 
positive  animal  inhalation  study 
documenting  a  rare  tumor  type  (kidney 
adenocarcinomas).  However,  these 
tumors  occurred  only  in  one  sex  of  one 
strain  of  one  species.  While  these 
circumstances  give  rise  to  concern  over 
possible  carcinogenic  potential  for 
humans,  the  overall  weight  of  evidence 
(i.e.,  the  likelihood]  for  carcinogenicity  is 
not  of  sufficient  strength  to  warrant 
regulatory  action  at  this  time.  However, 
even  if  VDC  were  assumed  to  be 
carcinogenic,  the  magnitude  of  the 
public  health  cancer  risk  is  low.  Using 
the  unit  risk  number  provided  by  EPA's 
Carcinogen  Assessment  Group  (CAG) 
and  preliminary  emission  estimates. 
EPA  estimates  the  cancer  risk  to  the 
most  exposed  individuals  to  be  8.3  x 
10-*  and  the  aggregate  risk  to  be  0.07 
cases  per  year.  Thus,  the  EPA  has 
concluded  that  the  available  evidence 
does  not  support  specific  regulation  of 
VDC  as  a  carcinogen  under  any  section 
of  the  Clean  Air  Act  at  this  time. 

The  draft  report  entitled  "Health 
Assessment  Document  for  Vinylidene 
Chloride"  (EPA-600/8-83-031  A)  was 
made  available  for  public  review  on 
October  31, 1983  (48  PR  50159).  and  was 
reviewed  at  a  public  meeting  held  by  the 


EPA's  Science  Advisory  Board  (SAB)  on 
April  27. 1984.  The  SAB  is  an 
independent  group  of  nationally 
recognized  non-government  scientists 
formed  to  review  the  EPA's  scientific 
documentation.  The  draft  HAD 
concluded  that  the  evidence  for  VDC 
carcinogenicity  in  animals  was  limited, 
and  the  currently  available 
epidemiological  data  was  inadequate  for 
assessing  the  carcinogenic  potential  in 
humans.  The  SAB  noted  the  preliminary 
status  of  the  single  positive  inhalation 
study  and  did  concur  with  the  overall 
conclusions  as  reported  in  the  draft 
HAD  that  included  the  preliminary 
results  of  the  single  positive  bioassay. 
Transcripts  of  the  SAB  review  are 
available  for  inspection  and  copying  at 
the  U.S.  Environmental  Protection 
Agency,  Room  2515. 401  M  Street  SW.. 
Washington,  DC  20460,  telephone  (202) 
381-5036. 

The  HAD  reports  that  no  cases  of 
human  toxicity  associated  with  VDC 
exposure  at  ambient  or  occupational 
concentrations  have  been  documented. 
However,  animals  exposed  to  VDC  (25 
parts  per  million  (ppm)  ppm  for  18 
months]  experienced  liver  and  kidney 
toxicity,  while  rats  exposed  to  5  ppm 
continuously  for  90  days  experienced 
decreased  weight  gain  when  compared 
to  controls. 

A  preliminary  analysis  was  conducted 
to  examine  the  potential  for  long/term 
and  short-term  concentrations  of  VDC  in 
the  ambient  air  surrounding  industrial 
facilities  to  approach  or  exceed  those 
concentrations  at  which 
noncarcinogenic  health  effects  have 
been  reported.  This  rough  analysis, 
which  used  worst  case  meterological 
conditions  in  a  conservative  screening 
model,  estimated  the  maximum  modeled 
point  source  annual  average 
concentration  to  be  0.0042  ppm  with  15- 
minute  maximum  concentrations  of  2 
ppm  and  8-hour  maximum 
concentrations  of  1  ppm.  Summarized 
monitored  data  for  VDC  (Brodzinsky 
ans  Singh.  1982)  indicate  that  the 
median  quarterly  ambient  air  level  of 
VDC  for  source^ominated  areas  is 
around  0.0036  ppm.  These  modeled  and 
monitored  concentrations  are  below  the 
Threshold  Limit  Value  (TLV) 
recommended  by  the  American 
Conference  of  Governmental  Industrial 
Hygienists  (ACGIH)  to  protect  against 
liver  and  kidney  toxicity  in  exposed 
workers  (20  ppm  for  15-minutes.  10  ppm 
for  S-hours).  The  modeled  and 
monitored  average  concentration  are 
also  below  (by  at  least  a  factor  of  1000) 
levels  associated  with  noncarcinogenic 
health  effects  in  animals  [5  ppm  for  90 
days  (decreased  weight  gain)  and  25 
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ppm  for  18  months  (liver  and  kidney 
toxicity)].  A  preliminary  analysis  that 
assumed  that  humans  are  1000  fold  more 
sensitive  to  VDC  than  animals  indicated 
that  these  noncarcinogenic  effects 
would  not  occur  in  humans  at 
concentrations  expected  to  occur  in  the 
ambient  air. 

Given  the  low  levels  of  public 
exposure,  the  uncertainty  regarding  the 
carcinogenic  potential  for  humans  and 
the  margin  of  safety  between  ambient 
levels  and  non-cancer  health  effects,  the 
EPA  has  determined  that  the 
information  currently  available  is  not 
sufficient  to  support  a  decision  to 
regulate  VDC  under  any  section  of  the 
Clean  Air  Act  at  this  time.  The  EPA 
solicits  any  additional  data  pertinent  to 
this  assessment.  The  EPA  will  assess 
the  need  for  further  research  on  VDC 
and  will  reconsider  the  conclusion 
presented  here  if  warranted  by  the 
results  of  further  studies  or  research. 

Dated:  August  2, 1985. 
Lee  M.  Thomas, 
Administrator. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Charisma  Broadcasting  Corp.  et  al.; 
Hearing  Broadcasting  Order 

In  re  Applications  of:  MM  Docket  No.  85- 
234;  Charisma  Broadcasting  Corp..  File  No. 
BPCT-850207KG;  Chriswell  Center  for 
Biblical  Studies.  File  No.  BPCT-850225KF; 
Arlington  68  TV,  Inc.,  File  No.  BR  T- 
850418KZ;  United  Broadcast  Group.  Ltd.,  File 
No.  BPCT-850419KE;  MPC-TV  Limited 
Partnership.  File  No.  BPCT-850419KF;  HRH 
Communications.  Inc.,  File  No.  BPCT- 
850419KG:  Southwest  Communications.  Ltd., 
File  No.  BPCT-850419KO:  Arlington  Minority 
Broadcasters.  File  No.  BPCT-850422KF; 
Johnson  Television.  Ltd.,  File  No.  BPCT- 
830422KG;  Briscoe  Broadcasting.  Ltd.,  File 
No.  BPCT-850422KH;  Channel  68,  North 
Texas  Television  Limited  Partnership,  File 
No.  BPCT-850422KI;  The  Louray  Corp.,  File 
No.  BPCT-e50422KM;  Metroplex  Media,  Inc.. 
File  No.  BPCT-850422KP  Sammy  A. 
Thornton.  File  No.  BPCT-850422KR;  Native 


American  Broadcasting  Co..  a  Limited 
Partnership,  File  No.  BPCT-850422KU; 
Arlington  Communications,  Inc.,  File  No. 
BPCT-850422KV.  For  Construction  Permit. 
Arlington,  Texas. 

Adopted:  July  30. 1985. 

Released:  August  8, 1985. 

By  the  Chief,  Video  Services  Division. 

1.  The  Commission,  by  the  Chief, 
Video  Services  Division,  acting  pursuant 
to  delegated  authority,  has  before  it  the 
above-captioned  mutually  exclusive 
applications  for  a  new  commercial 
television  station  to  operate  on  Channel 
68,  Arlington,  Texas;  a  motion  for  leave 
to  amend  and  accompanying 
amendment  filed  by  Arlington  68  TV, 
Inc.';  a  late-filed  ajnendment  filed  by 
Arlington  Minority  Broadcasters;  '  a 
late-filed  amendment  filed  by  Metroplex 
Media,  Inc.':  and  a  motion  to  assign  new 
file  number  and  to  dismiss  application 
filed  by  Arlington  TV  68.  Inc.* 


■  On  |une  24. 1965.  after  the  "B"  cut-off  date.  June 
7.  Arlington  68  TV,  Inc.  submitted  a  motion  for  leave 
to  amend  and  an  amendment  to  update  its 
application  pursuant  to  {  1.65  of  the  Commission's 
Rules.  The  motion  will  be  granted  and  the 
amendment  will  t>e  accepted. 

*  On  June  21. 1985.  Arlington  Minority 
Broadcasters  amended  its  application  to  propose 
installation  of  auxiliary  power  equipment  and  to 
specify  the  population  within  its  Grade  B  contour. 
Good  cause  exists  for  accepting  the  amendment: 
however,  no  comparative  advantage  will  accrue  to 
the  applicant  because  of  our  action  herein. 

'  Metroplex  Media.  Inc.  filed  an  unsigned  copy  of 
an  amendment  on  June  7. 1985  (the  "B"  cut-off  date). 
At  the  time  it  was  filed,  counsel  for  the  applicant 
indicated  that  the  signed  original  had  not  arrived  in 
sufficient  time  to  file  it  at  the  Commission.  The 
signed  copy  was  Piled  on  June  12. 1985  (3  business 
days  after  the  "B"  cut-off  date).  All  parties  to  this 
proceeding  clearly  had  notice  of  the  amendment  on 
June  7.  Furthermore,  no  obiections  to  accepting  the 
amendment  have  been  filed.  In  view  of  the  fact  that 
all  parties  were  put  on  timely  notice  concerning  the 
contents  of  the  amendment,  none  were  prejudiced. 
These  circumstances  are  governed  by  a  long- 
standing Commission  policy  which  dictates  that  the 
amendment  and  signature  be  accepted  nunc  pro 
tunc.  Bocanegm/Gemld  Broadcasting  Group. 
Mimeo  No.  1470,  released  December  22. 1982; 
Communications  Caithersburg.  Inc..  60  FCC  2d  537 
(1976):  B.I  Hart.  44  FCC  2088  (1960).  Accordingly, 
the  signed  original  of  the  amendment  will  t>e 
accepted  nunc  pro  tunc. 

*  On  June  7. 1965.  ( 'B"  cut-off  date)  Sandra  Carol 
Blevins  tiled  an  amendment  to  her  application  to 
change  the  applicant  from  a  sole  proprietorship  to  a 
limited  partnership  and  to  change  the  name  of  the 
applicant  to  Native  American  Broadcasting 
Company,  a  Limited  Partnership.  On  July  19. 1985. 
Arlington  68  TV.  Inc.  filed  its  motion  against  the 
Blevins  application  on  the  grounds  that  the 
amendment  is  a  major  change  under  the  provisions 
of  S  73.3572(b)  of  the  Commissions  Rules.  In 
changing  from  a  sole  proprietorship  to  a  limited 
partnership,  Ms.  Blevins  is  now  the  sole  general 
partner,  retaining  a  20  percent  equity  interest  in  the 
applicant  with  a  single  limited  partner  acquiring  an 
80  percent  equity  interest.  We  must  reject  Arlington 
68  TV.  Inc.'s  contention  that  Ms.  Blevins' 
amendment  constitutes  a  major  change  requiring 
dismissal  of  the  application  and  assignment  of  a 
new  file  number.  The  major  change  rules  have 
traditionally  been  denned  in  terms  of  control  rather 
than  equity.  See  Grace  Missionary  Baptist  Church, 


2.  The  effective  radiated  visual  power, 
antenna  height  above  average  terrain 
and  other  technical  data  submitted  by 
the  applicants  indicate  that  there  would 
be  a  significant  difference  in  the  size  of 
the  area  and  population  that  each 
proposes  to  serve.  Consequently,  the 
areas  and  populations  which  would  be 
within  the  predicted  64  dBu  (Grade  B) 
contour,  together  with  the  availability  of 
other  television  service  of  Grade  B  or 
greater  intensity,  will  be  considered 
under  the  standard  comparative  issue, 
for  the  purpose  of  determining  whether 
a  comparative  preference  should  accrue 
to  any  of  the  applicants. 

3.  No  determination  has  been  reached 
that  the  tower  height  and  location 
proposed  by  Chriswell  Center  for 
Biblical  Studies,  United  Broadcast 
Group,  Ltd.,  Arlington  Minority 
Broadcasters,  Johnson  Television,  Ltd., 
Channel  68,  North  Texas  Television 
Limited  Partnership,  Sammy  A. 
Thornton  and  Native  American 
Broadcasting  Company  each  would  not 
constitute  a  hazard  to  air  navigation. 
Accordingly,  an  appropriate  issue  will 
be  specified. 

4.  Section  73.685(f)  of  the 
Commission's  Rules  requires  an 
applicant  proposing  to  use  a  directional 
antenna  to  include  a  tabulation  of 
relative  field  pattern,  oriented  so  that  O* 
corresponds  to  True  North  and 
tabulated  at  least  every  10*  plus  any 
minima  or  maxima.  Metroplex  Media, 
Inc.  has  not  supplied  this  data. 
Accordingly,  Metroplex  will  be  required 
to  submit  an  amendment  with  the 
appropriate  information,  to  the  presiding 
Administrative  Law  Judge  and  copies  to 
the  Chief,  Television  Branch  and  the 
Chief,  Hearing  Branch,  Mass  Media 


80  FCC  2d  330  (1980):  Anax  Broadcasting,  Inc.,  877 
FCC  2d  483  (1981).  The  rules  as  discussed  in  Grace 
Missionary  and  Anax  define  a  major  change  in  the 
ownership  of  an  applicant  as  one  which,  if  it  had 
involved  a  change  in  the  ownership  of  an  existing 
station,  would  require  a  long  form  (Form  314  or  315) 
application  rather  than  a  short  form  (Form  316) 
application.  The  Commission  recently  amended  its 
major  change  rules  to  define  control  in  terms  of 
equity  ownership  for  corporation.  See  Processing  of 
Broadcast  Applications,  56  RR  2d  941  (1964). 
However,  the  Commission  did  not  address  limited 
partnership  Interests  and.  more  Importantly,  did  not 
overrule  the  Anax  case.  We  believe,  therefore,  that 
*he  policy  enunciated  in  Anax  is  still  good  law.  That 
policy  provides  that  for  partnership,  the  general 
partner  controls  the  partnership  and  that  the  long 
form  need  be  used  only  where  transfer  of  a 
controlling  Interest  is  involved.  Anax  Broadcasting. 
Inc.,  at  488.  Here.  Ms.  Blevins'  20  percent  interest  as 
the  sole  generaypartner  is  the  controlling  Interest. 
Pursuant  to  the  limited  partnership  agreement,  the 
limited  partner  has  no  right  to  participate  in  the 
management  of  the  applicant.  All  general  power  and 
authority  is  vested  In  Ms.  Blevins.  the  general 
partner.  Under  the  circumstances,  the  amendment  is 
a  minor  change  and  does  not  involve  a  change  of 
control.  The  petition  to  dismiss  will  t>e  denied. 
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Bureau,  within  20  days  after  this  Order 
is  released. 

5.  Section  II,  Item  10,  FCC  Form  301, 
inquires  whether  documents, 
instruments,  agreements  or 
understandings  for  the  pledge  of  stock  of 
a  corporate  applicant,  as  security  for 
loans  or  contractual  performance, 
provide  that  (a)  voting  rights  will  remain 
with  the  applicant,  even  in  the  event  of 
default  on  the  obligation;  (b)  in  the  event 
of  default,  there  will  be  either  a  private 
or  public  sale  of  the  stock;  and  (c)  prior 
to  the  exercise  of  stockholder  rights  by 
the  purchaser  at  such  sale,  the  prior 
consent  of  the  Commission  (pursuant  to 
47  U.S.C.  310(d))  will  be  obtained.  A 
negative  response  to  this  question  must 
be  accompanied  by  an  explanation. 
Chriswell  Center  for  Biblical  Studies 
(Chriswell)  answered  negatively  to  item 
10;  however,  it  did  not  submit  the 
required  explanation.  Accordingly. 
Chriswell  will  be  required  to  submit  its 
response  in  the  form  of  an  amendent.  to 
the  presiding  Administrative  Law  Judge, 
within  20  days  after  this  Order  is, 
released. 

6.  Sandra  Carol  Blevins.  the  general 
partner  of  Native  American 
Broadcasting  Company  (Native 
American),  is  employed  part-time  in  an 
unspecified  capacity  at  Station 
KXVI(AM).  Piano.  Texas.  Her  husband, 
Ike  Blevins,  is  also  employed  at  Station 
KXVI  as  Chief  Engineer  and  Acting 
General  Manager.  Piano  is  within  Native 
American's  proposed  City  Grade 
contour.  Therefore,  the  employment  of 
Mr.  &  Mrs.  Blevins  may  be  inconsistent 
with  the  Commission's  cross-interest 
policy.  However.  Native  American  has 
represented  that,  if  it  is  the  successful 
applicant,  Mr.  and  Mrs.  Blevins  will 
sever  all  connection  with  the  licensee  of 
Station  KXVI(AM).  Piano,  Texas. 
Accordingly,  if  Native  American  is 
granted  a  construction  permit,  it  will  be 
subject  to  an  appropriate  condition. 

7.  Except  as  indicated  by  the  issues 
specified  below,  the  applicants  are 
qualified  to  construct  and  operate  as 
proposed.  Since  the  applications  are 
mutually  exclusive,  the  Commission  is 
unable  to  make  the  statutory  finding 
that  their  grant  will  serve  the  public 
interest,  convenience,  and  necessity. 
Therefore,  the  applications  must  be 
designated  for  hearing  in  a  consolidated 
proceeding  on  the  issues  specified 
below. 

8.  Accordingly,  it  is  ordered.  That 
pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  applications  are 
designated  for  hearing  in  a  consolidated 
proceeding,  to  be  held  before  an 
Administrative  Law  )udge  at  a  time  and 


place  to  be  speciHed  in  a  subsequent 
Order,  upon  the  following  issues: 

1.  To  determine,  with  respect  to 
Chriswell  Center  for  Biblical  Studies, 
United  Broadcast  Group,  Ltd..  Ariington 
Minority  Broadcasters,  Johnson 
Television,  Ltd..  Channel  68,  North 
Texas  Television  Limited  Partnership, 
Sammy  A.  Thornton  and  Native 
American  Broadcasting  Company, 
whether  the  tower  height  and  location 
proposed  by  each  would  constitute  a 
hazard  to  air  navigation. 

2.  To  determine  which  of  the 
proposals  would  on  a  comparative 
basis,  best  serve  the  public  interest. 

3.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  which  of  the 
applications  should  be  granted. 

9.  It  is  further  ordered.  That  the 
Federal  Aviation  Administration  is 
made  a  party  respondent  with  respect  to 
issue  1. 

10.  It  is  further  ordered.  That  the  June 
24, 1985.  motion  for  leave  to  amend  filed 
by  Arlington  68  TV.  Inc.  is  granted  and 
the  accompanying  amendment  is 
accepted. 

11.  It  is  further  ordered,  That  the  June 
21, 1985.  amendment  filed  by  Arlington 
Minority  Broadcasters  is  accepted  for 

§  1.65  purposes  only. 

12.  It  is  further  ordered.  That,  the 
amendment  filed  by  Metroplex  Media. 
Inc.  on  June  12. 1985,  is  accepted  nunc 
pro  tunc. 

13.  It  is  further  ordered.  That  the 
petition  to  dismiss  filed  by  Arlington  68 
TV.  Inc.  is  denied. 

14.  It  is  further  ordered.  That 
Metroplex  shall  submit  an  amendment 
providing  the  information  required  by 

§  73.685(f)  of  the  Commission's  Rules,  to 
the  presiding  Administrative  Law  Judge 
and  copies  to  the  Chief.  Television 
Branch  and  the  Chief,  Hearing  Branch, 
Mass  Media  Bureau,  within  20  days 
after  this  Order  is  released. 

15.  It  is  further  ordered.  That 
Chriswell  Center  for  Biblical  Studies 
shall  submit  its  explanation  for  its 
negative  answer  to  Section  II,  item  10, 
FCC  Form  301,  to  the  presiding 
Administrative  Law  Judge  within  20 
days  after  this  Order  is  released. 

16.  It  is  further  ordered,  That,  in  the 
event  that  Native  American 
Broadcasting  Company  is  the  successful 
applicant,  the  construction  permit  shall 
be  conditioned  as  follows: 

Prior  to  the  commencement  of  operation  of 
the  television  station  authorized  herein,  the 
permittee  shall  certify  to  the  Commission  that 
Ike  and  Sandra  C.  Blevins  have  severed  all 
connection  with  the  licensee  of  Station  KXVI 
(AM),  Piano,  Texas. 


17.  It  is  further  ordered,  That  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  and  the  party 
respondent  herein  shall,  pursuant  to 

§  1.221(c)  of  the  Commission's  Rules,  in 
person  or  by  attorney,  within  20  days  of 
the  mailing  of  this  Order,  file  with  the 
Commission,  in  triplicate,  a  written 
appearance  stating  an  intention  to 
appear  on  the  date  fixed  for  the  hearing 
and  present  evidence  on  the  issues 
specified  in  this  Order. 

18.  It  is  further  ordered.  That  the 
applicants  herein  shall,  pursuant  to 
section  311(a)(2)  of  the  Communications 
Act  of  1934.  as  amended,  and  S  73.3594 
of  the  Commission's  Rules,  give  notice 
of  the  hearing  within  the  time  and  in  the 
manner  prescribed  in  such  Rule,  and 
shall  advise  the  Commission  of  the 
publication  of  such  notice  as  required  by 
§  73.3594(g)  of  the  Rules. 

Federal  Communications  Commission. 

Roy  |.  Stewart 

Chief.  Video  Services  Division.  Mass  Media 
Bureau. 

[FR  Doc.  85-79273  Filed  8-12-«5  8:45  am] 
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Niagara  Communications,  Inc^ 
Coastal  Marine  Telephone,  Inc^ 
Hearing  Designation  Order 

In  re  Applications  of:  PR  Docliet  No.  85- 
233:  Niagara  Communications,  inc.  for  a  new 
Local  Service  (VHF)  Public  Coast  Station  at 
Ship  Bottom.  New  Jersey,  File  No.  185-M-Lr- 
24;  Coastal  Marine  Telephone.  Inc.  for  a  new 
Local  Service  (VHF)  Public  Coast  Station  at 
Manasquan,  New  Jersey,  File  No.  276-M-L- 
25. 

Adopted:  July  30, 1985. 

Released:  August  6, 1985. 

1.  The  applications  of  Niagara 
Communications,  Inc.  (NIAGARA)  and 
Coastal  Marine  Telephone.  Inc. 
(COASTAL  MARINE)  propose  to 
establish  new  local  service  (VHF)  public 
coast  stations  at  Ship  Bottom,  New 
Jersey  and  Manasquan,  New  Jersey, 
respectively.  These  stations  provide 
ship/shore  VHF  radiotelephone  service 
which  is  primarily  of  a  local  nature 
rather  than  of  a  regional  or  high  seas 
nature.' 

2.  Both  applications  propose  to 
establish  service  on  the  same  working 
frequency,  161.875  MHz.  The  service 
areas  proposed  by  the  Ship  Bottom.  New 
Jersey  and  Manasquan.  New  Jersey 
applications  overlap,  as  computed 
pursuant  to  Subpart  R  of  Part  81  of  the 
rules.  Section  81.303  of  the  rules.  47  CFR 
81.303.  prohibits  duplication  of  service 
areas  by  local  service  (VHF)  public 


'47CFR81.3(i),(k)and(I)- 
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coast  stations  operating  on  the  same 
frequency  in  order  to  prevent 
destructive  interference.  Therefore, 
these  applications  are  mutually 
exclusive.  No  other  local  service  (VHF) 
frequency  is  available  in  the  area  for 
assignment  to  a  public  coast  station. 
Accordingly  these  applications  must  be 
designated  for  comparative  hearing. 

3.  In  view  of  the  foregoing,  it  is 
ordered,  that  pursuant  to  the  provisions 
of  section  309(e)  of  the  Communications 
Act  of  1934.  as  amended.  47  USC  309(e), 
and  §  1.227(b)(4)  and  0.331  of  the 
Commissions  rules.  47  CFR  1.227(b)(4) 
and  0.331.  the  above  captioned 
applications  are  designated  for  hearing 
at  a  time  and  place  to  be  specified  in  a 
subsequent  Order  on  the  following 
comparative  issues: 

a.  To  determine  the  facts  with  respect 
to  the  facilities,  persoimel.  rates, 
practices,  interconnection  with  land  line 
facilities  and  services  of  each  applicant, 
including  the  geographical  area 
proposed  to  be  served  by  each. 

b.  To  determine  the  nature  and 
amount  of  traffic  to  be  handled  by  each 
of  the  proposed  stations  and  from  what 
sources  such  traffic  will  be  derived. 

c.  To  determine  each  applicant's 
proposed  methods  of  operating  local 
service  public  coast  stations,  and 

d.  To  determine,  in  light  of  the 
evidence  adduced  on  the  issues  in  a,  b 
and  c  above,  and  in  light  of  existing 
service  available,  which  application 
should  be  granted  in  the  public  interest, 
convenience  and  necessity. 

4.  It  is  further  ordered,  that  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  Niagara  and 
Coastal  Marine,  must  file  with  the 
Commission,  in  person  or  by  attorney 
and  within  20  days  of  the  mailing  of  this 
Order,  a  written  appearance  in  triplicate 
stating  their  intentions  to  appear  on  the 
date  fixed  for  the  hearing  and  to  present 
evidence  on  the  issues  specified  in  this 
Order,  in  accordance  with  §  1.221(c)  of 
the  Commission's  rules,  47  CFR  1.221(c). 

Federal  Communications  Commission. 

Robert  S.  FoosaiMr, 

Chief.  Private  Radio  Bureau. 

(FR  Doc.  85-19274  Filed  8-12-85;  8:45  am) 
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Tureaud  Broadcasting,  et  al.;  Hearing 
Designation  Order 

In  re  Application  of:  MM  Docket  No.  85- 
235:  Melvin  Watkins.  et  al.  d/b/a  Tureaud 
Broadcasting:  File  No.  BPCT-84121KK;  Susan 
K.  Panisch.  File  No.  BPCT-850211KF:  Non- 
profit Television  Concepts,  File  No.  BPCT- 
850214KN:  New  Era  Broadcasting.  File  No. 
BPCT-850215KP;  James  R.  Young  and  Dr. 
Bessie  Nnble  d/b/a  Flomaton 


Communications,  File  No.  BPCT-850215LX; 
For  Construction  Permit  for  New  Television 
Station  Syracuse,  New  York. 

Adopted:  )uly  29. 1985. 

Released:  August  9. 1985. 

By  the  Chief,  Video  Services  Division. 

1.  The  Commission,  by  the  Chief, 
Video  Services  Division,  acting  pursuant 
to  delegated  authority,  has  before  it  the 
above-captioned  mutually  exclusive 
applications  for  authority  to  construct  a 
new  commercial  televison  station  on 
Channel  56.  Syracuse,  New  York.' 

2.  The  Commission  is  not  in  receipt  of 
a  determination  from  the  Federal 
Aviation  Administration  that  the  tower 
height  and  location  proposed  by  each 
applicant  would  not  constitute  a  hazard 
to  air  navigation.  Accordingly,  an  issue 
regarding  this  matter  will  be  specified. 

3.  The  effective  radiated  visual  power, 
antenna  heights  above  average  terrain 
and  other  technical  data  submitted  by 
each  applicant  indicate  that  there  would 
be  a  significant  difference  in  the  size  of 
the  area  and  population  that  each 
proposes  to  serve.  Consequently,  the 
areas  and  populations  which  would  be 
within  the  predicted  64  dBu  (Grade  B) 
contour,  together  with  the  availability  of 
other  television  service  of  Grade  B  or 
greater  intensity,  will  be  considered 
under  the  standard  comparative  issue, 
for  the  purpose  of  determining  whether 
a  comparative  preference  should  accrue 
to  any  of  the  apphcants. 

4.  Tureaud  Broadcasting  states  that  it 
is  a  limited  partnership.  Section  II,  Item 
5(a).  FCC  Form  301.  requires  that  if  the 
applicant  is  a  partnership,  the  requested 
information  must  be  given  for  each 
general  or  limited  partner.  Tureaud 
Broadcasting's  application  identifies 
only  the  general  partner  and  does  not 
indicate  that  there  are  any  limited 
partners.  Section  73.3514(a)  of  the 
Commission's  Rules  requires  an 
applicant  to  provide  all  information 
called  for  by  FCC  forms,  unless  the 
information  is  inapplicable.*  However, 


'  New  Era  Broadcasting  Rled-an  unsigned 
amendment  to  its  application  on  April  17, 1985.  The 
applicant  indicated  that  the  amendment  had.  in  fact, 
been  signed  but  that  the  executed  original  had  not 
yet  arrived  at  the  offices  of  the  applicant's  counsel. 
The  signed  amendment  was  filed  the  next  day.  April 
18. 1985.  In  views  of  the  fact  that  all  parties  were 
put  on  timely  notice  concerning  the  contents  of  the 
amendment,  none  were  prejudiced.  We  wfll. 
therefore,  consider  the  amendment  as  timely  filed. 
See  Communications  Caithersburg.  Inc..  60  FCC  2d 
537  (1976).  Accordingly,  the  amendment  will  be 
accepted  nunc  pro  tunc. 

»  On  January  22, 1985,  David  H.  Sohnske  filed  a 
"petition  to  deny"  Tureaud's  application.  The 
petition  was,  by  letter  dated  June  26,  1985, 
dismissed  as  a  defective  petition  to  deny  and, 
considered  as  an  informal  objectioa  it  was  denied. 


in  Attribution  of  Ownership  Interests.  97 
FCC  2d  997  (1984),  the  Commission 
stated  that,  henceforth,  limited 
partnership  interests  were  not 
attributable  for  the  purposes  of  the 
multiple  ownership  rules  if  the  applicant 
can  certify  that  the  limited  partners  will 
not  be  involved  in  any  material  respect 
in  the  business  or  operation  of  the 
station,  97  FCC  2d  at  1023.  The 
Commission  defined  the  degree  of 
noninvolvement  in  paragraphs  48-50  of 
the  June  24  decision  on  reconsideration. 
Further,  the  Commission  directed  that 
FCC  Form  301,  among  others,  be 
amended  to  conform  to  the  new 
attribution  standards,  97  FCC  2d  at  1034. 
Although  changes  in  the  form  have  not 
yet  been  made,  there  is  now  no  need  to 
provide  information  as  to  the  limited 
partners  if  Tureaud  Broadcasting  can 
submit  the  necessary  certification.  If  the 
certification  is  not  appropriate,  of 
course,  the  limited  partners  would  be 
considered  to  have  attributable 
interests,  and  the  necessary  information 
as  to  them  would  have  to  be  filed  as  an 
amendment.  Further,  the  Commission 
retained  the  cross-interests  policy  as  to 
other  attributable  media  interests  in  the 
same  area.  Id.  at  1030.  Accordingly. 
Tureaud  Broadcasting  will  be  required 
either  to  state  that  its  limited  partners 
have  no  other  media  interests  subject  to 
the  cross-interests  policy  or  identify  the 
limited  partners  with  such  interests, 
identify  the  other  local  media  and  state 
the  nature  and  extent  of  the  ownership 
interests. 

5.  Susan  K.  Panisch  proposes  to 
operate  from  a  site  located  within  250 
miles  of  the  Canadian  Border  with 
maximum  visual  effective  radiated 
power  (ERP)  of  more  than  1000 
kilowatts.  The  proposal  poses  no 
interference  threat  to  United  States 
television  stations;  however,  it 
contravenes  an  agreement  between  the 
United  States  and  Canada  which  hmits 
the  maximum  visual  ERP  of  United 
States  television  stations  located  within 
250  miles  of  Canada  to  1000  kilowatts. 
Agreement  Effectuated  by  Exchange  of 
Notes.  T.I.A.S.  2594  (1952).  In  the  event 
of  a  grant  of  the  application  of  Ms. 
Panisch.  the  construction  permit  shall 
contain  a  condition  precluding  station 
operation  with  maximum  visual  ERP  in 
excess  of  1000  kilowatts,  absent 
Canadian  consent.  South  Bend  Tribune, 
8  R.R.  2d  416  (1986). 

6.  Although  the  financial  standards 
are  unchanged,  the  Commission  has 
changed  the  application  form  to  require 
only  certification  as  to  financial 
quaUfications.  New  Era  Broadcasting 
has  indicated  that  it  beheves  itself  to  be 
financially  qualified.  However,  it  does 


not  yet  possess  the  required  documents. 
Accordingly,  the  applicant  will  be  given 
20  days  from  the  date  of  release  of  this 
Order  to  review  its  financial  proposal  in 
light  of  Commission  requirements,  to 
make  any  changes  that  may  be 
necessary,  and,  if  appropriate,  to  submit 
a  certification  to  the  Administrative  Law 
Judge  in  the  manner  called  for  in  Section 
III.  FCC  Form  301.  as  to  its  financial 
qualifications.  If  the  applicant  cannot 
make  the  required  certification,  it  shall 
so  advise  the  Administrative  Law  Judge 
who  shall  then  specify  an  appropriate 
issue. 

7.  Section  V-C.  Item  10,  FCC  Form 
301.  requires  an  applicant  to  submit  the 
area  and  population  within  its  predicted 
Grade  B  contour.  New  Era  Broadcasting 
has  not  done  so.  New  Era  Broadcasting, 
therefore,  will  be  required  to  submit  an 
amendment  showing  the  required 
information,  to  the  presiding 
Administrative  Law  Judge  within  20 
days  after  this  Order  is  released. 

8.  New  Era  Broadcasting  stated,  in  its 
environmental  narrative  statement,  that 
it  believes  that  its  proposed  site  is 
available  to  it,  but  it  has  not  yet 
completed  arrangements  which  would 
constitute  reasonable  assurance  that  the 
site  is  available.  Under  those 
circumstances  an  issue  will  be  required 
to  determine  whether  the  applicant  has 
reasonable  assurance  that  its  proposed 
site  will  be  available. 

9.  Except  as  indicated  by  the  issues 
specified  below,  the  applicants  are 
qualified  to  construct  and  operate  as 
proposed.  Since  these  applications  are 
mutually  exclusive,  the  Commission  is 
unable  to  make  the  statutory  finding 
that  their  grant  would  serve  the  public 
interest,  convenience,  and  necessity. 
Therefore,  the  applications  must  be 
designataed  for  hearing  in  a 
consolidated  proceeding  on  the  issues 
specified  below. 

10.  Accordingly,  it  is  ordered,  that 
pursuant  to  section  309(e]  of  the 
Communications  Act  of  1934,  as 
amended,  the  applications  are 
designated  for  hearing  in  a  consolidated 
proceeding,  to  be  held  before  an 
Administrative  Law  Judge  at  a  time  and 
place  to  be  specified  in  a  subsequent 
Order,  upon  the  following  issues:  (1)  To 
determine,  with  respect  to  each  of  the 
applicants,  whether  there  is  a 
reasonable  possibility  that  the  tower 
height  and  location  proposed  by  each 
would  constitute  a  hazard  to  air 
navigation. 

(2)  To  determine  with  respect  to  New 
Era  Broadcasting,  whether  the  applicant 
has  reasonable  assurance  that  its 
proposed  transmitter  site  will  be 
available. 
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(3J  To  determine  which  of  the 
proposals  would,  on  a  comparative 
basis,  best  serve  the  public  interest. 

(4)  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  which  of  the 
applications  should  be  granted. 

11.  It  is  futher  ordered,  that,  Tjjreaud 
Broadcasting  shall  submit  the 
certification  statement  and/or 
information  required  by  paragraph  4, 
supra,  to  the  presiding  Administrative, 
Law  Judge  within  20  days  after  this 
Order  is  released. 

12.  It  is  further  ordered,  that,  in  the 
event  of  a  grant  of  the  application  of 
Susan  K.  Panisch.  the  construction 
permit  shall  be  conditioned  as  follows: 

Subject  to  the  condition  that  operation  with 
effective  radiated  visual  power  in  excess  of 
1000  kW  is  subject  to  the  consent  of  Canada. 

13.  It  is  further  ordered,  that,  within  20 
days  after  this  Order  is  released.  New 
Era  Broadcasting  shall  submit  a 
financial  certification  in  the  form 
required  by  Section  III.  FCC  Form  301.  or 
advise  the  Administrative  Law  Judge 
that  the  required  certification  cannot  be 
made. 

14.  It  is  further  ordered,  that  New  Era 
Broadcasting  shall  submit  an 
amendment  stating  the  area  and 
population  within  its  predicted  Grade  B 
contour,  to  the  presiding  Administrative 
Law  Judge,  within  20  days  after  this 
Order  is  released. 

15.  It  is  further  ordered,  that  the 
amendment  filed  by  New  Era 
Broadcasting  on  April  18, 1985,  is 
accepted  nunc  pro  tunc. 

16.  It  is  further  ordered,  that  the 
Federal  Aviation  Administration  is 
made  a  party  respondent  to  this 
proceeding  with  respect  to  issue  1. 

17.  It  is  further  ordered.  That  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  and  the  party 
respondent  herein  shall,  pursuant  to 

§  1.221(c)  of  the  Commission's  Rules,  in 
person  or  by  attorney,  within  20  days  of 
the  mailing  of  this  Order,  file  with  the 
Commission,  in  triplicate,  a  written 
appearance  stating  an  intention  to 
appear  on  the  date  fixed  for  the  hearing 
and  to  present  evidence  on  the  issues 
specified  in  this  Order. 

18.  It  is  further  ordered,  that  the 
applicants  herein  shall,  pursuant  to 
section  311(a)(2)  of  the  Communications 
Act  of  1934,  as  amended,  and  §  73.3594 
of  the  Commission's  Rules,  give  notice 
of  the  hearing  within  the  time  and  in  the 
manner  prescribed  in  such  Rule,  and 
shall  advise  the  Commission  of  the 
publication  of  such  notice  as  required  by 
§  73.3594(g)  of  the  Rules. 


Federal  Communications  Commission. 

Roy  |.  Stewart. 

Chief,  Video  Services  Division,  Mass  Media 
Bureau. 

[FR  Doc.  85-19275  Filed  8-12-85:  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-740-DR] 

Major  Disaster  and  Related 
Determinations;  Wyoming 

agency:  Federal  Emergency 
Management  Agency. 

action:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Wyoming 
(FEMA-740-DR),  dated  August  7. 1985. 
and  related  determinations. 

dated:  August  7, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sewall  H.E.  Johnson.  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency. 
Washington.  D.C.  20472  (202)  646-3616. 
Notice:  Notice  is  hereby  given  that,  in 
a  letter  of  August  7. 1985  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Disaster  Relief  Act  of 
1974.  as  amended  (42  U.S.C.  5121  et  seq.. 
Pub.  L  93-288).  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Wyoming 
resulting  from  severe  storms,  hail  and 
flooding  beginning  on  August  1. 1985.  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major-disaster  declaration  under  Pub.  L  9S- 
288. 1  therefore  declare  that  such  a  major 
disaster  exists  in  the  State  of  Wyoming. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate,  from  funds 
available  for  these  purposes,  such  amounts 
as  you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  in  the  affected  areas.  You  are 
authorized  to  provide  necessary  Public 
Assistance  in  the  affected  areas,  if  requested 
and  needed.  Consistent  with  the  requirement 
that  Federal  assistance  by  supplemental,  any 
Federal  funds  provided  under  Pub.  L  93-288 
for  Public  Assistance  will  be  limited  to  75 
percent  of  total  eligible  costs  in  the 
designated  area. 

Pursuant  to  section  408(b)  of  Pub.  L  93-288. 
you  are  authorized  to  advance  to  the  State  its 
25  percent  share  of  the  Individual  and  Family 
Grant  program,  to  be  repaid  to  the  United 
States  by  the  State  when  it  is  able  to  do  so. 

The  time  period  prescribed  for  the 
implementation  of  section  313(a). 
priority  to  certain  applications  for  public 
facility  and  public  housing  assistance. 
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shall  be  for  a  period  not  to  exceed  six 
months  after  the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 
and  redelegated  to  me.  I  hereby  appoint 
Mr.  John  D.  Swanson  of  the  Federal 
Emergency  Management  Agency  to  act 
as  the  Federal  Coordinating  Officer  for 
this  declared  disaster. 

1  do  hereby  determine  the  following 
area  of  the  State  of  Wyoming  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Laramie  County  for  Individual 
Assistance  and  Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance) 

Ssntiei  W.  Speck, 

Associate  Director.  State  and  Local  Programs 
and  Support.  Federal  Emergency 
Management  Agency. 

(FR  Doc.  85-19188  Filed  8-12-85;  8:45  am) 

BHXJNG  COOC  671«-4»-« 


FEDERAL  HOME  LOAN  BANK  BOARD 

Butterfleld  Savings  A  Loan 
Association,  Santa  Ana,  CA; 
Appointment  of  Receiver 

Notice  is  hereby  given  that  pursunat 
to  the  authority  contained  in  section  5 
(d)  (6)  (A)  of  the  Home  Owners'  Loan 
Act,  as  amended.  12  U.S.C.  1464  (d)  (6) 
(A)  (1982).  the  Federal  Home  Loan  Bank 
Board  duly  appointed  the  Federal 
Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for 
Bulterfield  Savings  and  Loan 
Association.  Santa  Ana.  California,  on 
August  7. 1985.    • 

Dated:  August  8, 1985. 
Nadioe  Y.  Penn, 

Acting  Secretary. 

(FR  Doc.  85-19218  Filed  8-12-85;  8:45  am] 

BILUNG  CODE  (Tai-OI-M 


FEDERAL  MARITIME  COMMISSION 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  D.C.  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street. 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission,  Washington,  D.C. 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 


appears.  Tlie  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement 

Agreement  No.:  224-010797. 

Title:  Miami  Terminal  Agreement. 

Parties: 

Dade  County,  Florida 

Fort  Dallas  Docks,  Inc. 

Synopsis:  Agreement  No.  224-010797 
provides  for  the  lease  of  land  by  Dade 
County  to  Fort  Dallas  Docks.  Inc.,  in  the 
Port  of  Miami  for  the  construction  and 
development  of  a  terminal  facility  to 
provide  dockage,  staging,  discharging, 
loading,  storage  and  related  activities  to 
vessels  and  equipment  engaged  in  the 
importing  and/or  exporting  of  goods 
through  the  port.  The  term  of  the  lease 
will  be  for  twenty  years  with  the  option 
to  extend  the  lease  for  four  additional 
five  year  periods.  Fort  Dallas  Docks, 
Inc.,  will  pay  rent  for  the  facility  to  Dade 
County  as  provided  for  in  the 
agreement,  and  they  will  pay  tariff 
charges  as  scheduled  by  the  Port  of 
Miami  Terminal  Tariff  No.  10. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  August  8, 1985. 
Mary  F.  Whitmore, 
Assistant  to  the  Secretary. 
[FR  Doc.  85-19239  Filed  8-12-85:  8:45  am] 

BILLING  CODE  «73O-01-M 


FEDERAL  RESERVE  SYSTEM 

Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies; 
Freedom  Valley  Bancshares,  Inc.,  et  aL 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Boards  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persona  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 


a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  4, 1985. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 

1.  Freedom  Valley  Bancshares,  Ltd., 
West  Chester,  Pennsylvania;  to  become 
a  bank  holding  company  by  acquiring 
100  percent  of  the  voting  shares  of 
Freedom  Valley  Bank,  West  Chester, 
Pennsylvania. 

B.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr..  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 

1.  Key  Bancshares  of  West  Virginia, 
Inc.,  Huntington,  West  Virginia;  to 
merge  with  Centurion  Bancorp.,  Inc., 
Charleston,  West  Virginia. 

C.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street  NW.,  Atlanta,  Georgia 
30303: 

1.  First  Railroad  &  Banking  Company 
of  Georgia,  Ausgusta,  Georgia;  to 
acquire  100  percent  of  the  voting  shares 
of  Georgia  State  Bank,  Martinez, 
Georgia. 

2.  University  State  Bank  Corporation. 
Tampa,  Florida;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
University  State  Bank,  Tampa,  Florida. 

D.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer.  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Community  Banks.  Inc.,  Middleton. 
Wisconsin;  to  acquire  80  percent  of  the 
voting  shares  of  Farmers  &  Merchants 
Bank,  Richland  Center,  Wisconsin. 

2.  First  Bancorp,  Indianapolis, 
Indiana;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  First  Bank  and  Trust 
Company,  Speedway,  Indiana. 

E.  Federal  Reserve  Bank  of  St.  Louis 
(Delmer  P.  Weisz,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  First  United  Bancshares,  Inc.,  Horse 
Cave,  Kentucky;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Park  City 
State  Bank.  Pdrk  City,  Kentucky. 

F.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  Crown  Bancshares,  Inc.,  Omaha, 
Nebraska;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
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voting  shares  of  First  United  Bank  of 
Bellevue,  Bellevue,  Nebraska. 

G.  Federal  Reserve  Bank  of  Dallas 
{Anthony  J.  Montelaro,  Vice  President) 
400  South  Akard  Street.  Dallas.  Texas 
75222: 

1.  Klein  Bancshares,  Inc.,  Houston, 
Texas;  to  acquire  100  percent  of  the 
voting  shares  of  Klein  Bank- 
Cypresswood,  N.A.,  Houston,  Texas,  a 
de  novo  bank. 

2.  Sun  Belt  Bancshares  Corporation, 
Conroe,  Texas;  to  become  a  bank 
holding  company  by  acquiring  51 
percent  of  the  voting  shares  of  National 
Bank  of  Conroe,  Conroe.  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  7, 1985. 
Bart>ara  R.  Lowrey. 
Associate  Secretary  of  the  Board. 
(FR  Doc.  85-19161  Filed  8-12-85;  8:45  am] 

BtUJNO  COOE  S210-01-M 


Acquisition  of  Company  Engaged  In 
Permissible  Nonbanking  Activities; 
Southwest  First  Community,  Inc. 

The  oi^anization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
5  225.23(a)(2)  or  (f)  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8)  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  §  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practicies."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 


hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  4, 
1985. 

A.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Vice  President) 
400  South  Akard  Street,  Dallas,  Texas 
75222: 

1.  Southwest  First  Community,  Inc., 
Beeville,  Texas;  to  acquire  South  First 
Community  Life  Insurance  Co.,  Beeville, 
Texas,  thereby  acting  as  underwriter 
with  respet  to  insurance  limited  to 
assuring  repayment  of  the  outstanding 
balance  due  on  a  specific  extension  of 
credit  by  a  bank  holding  company  or  its 
subsidiary  in  the  event  of  the  death  or 
disability  of  the  debtor,  pursuant  to 
section  4(c)(8)(A)  of  the  Act. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  7, 1985. 
Barbara  R.  Lowrey, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  85-19162  Filed  8-12-85;  8:45  am] 

BIUJNG  COOE  6310-01-M 


FEDERAL  TRADE  COMMISSION 

Agency  Information  Collection;  Trade 
Regulation,  Consumer  Protection, 
Health  Care  Facilities,  Nursing  Homes 

agency:  Federal  Trade  Commission. 
action:  Application  to  OMB  under  the 
Paperwork  Reduction  Act,  (44  U.S.C. 
3501  et  seq.)  for  review  of  a  voluntary 
survey  on  nursing  home  providers.. 

summary:  The  FTC  is  requesting  OMB 
review  under  5  CFR  part  1320  of  a 
voluntary  mail  survey  of  nursing  home 
providers.  Together  with  information 
obtained  from  nursing  home  consumers 
through  survey  condticted  in  early  1985, 
(OMB  Approval  No.  3084-0074),  the 
information  will  be  used  to  assist  in 
developing  a  sound  basis  for 
determining  whether  there  is  a  need  for 
additional  Commission  action  in  this 
area. 

DATES:  Comments  on  this  request  for 
OMB  review  must  be  submitted  on  or 
before  September  12, 1985. 
ADDRESS:  Send  comments  to  Mr.  Don 
Arbuckle,  Office  of  Information 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New    • 
Executive  Office  Building,  Room  3228, 
Washington,  D.C.  Copies  of  the 
applications  may  be  obtained  from: 
Public  Reference  Branch,  Room  130, 
Federal  Trade  Commission, 
Washington.  D.C.  20580. 


FOR  FURTHER  INFORMATION  CONTACT: 

Henry  R.  Whitlock,  New  York  Regional 
Office,  Federal  Trade  Commission.  26 
Federal  Plaza,  22nd  Fl.  New  York.  New 
York  10078,  (212)  264-1250. 

John  H.  Carley, 

Genera/  Counsel. 

[FR  Doc.  85-19163  Filed  8-12-85;  8:45  am] 

BIUJNO  CODE  67SO-01-M 


Granting  of  Request  for  Earty 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  18a.  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976.  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period: 


Transaction 


(1)  85-0784— The  Ekter-Beermwi  Stores 
Corp. '8  proposed  acqunition  o<  assets 
o(  n.  H.  Macy  a  Co..  mc 

(2)  8S-O7S0— The  Stop  ft  Shop  Co^^»■ 
nes,  Inc't  proposed  acquisition  ol 
assets  o(  Montgomery  Wwd.  (Mobil 
Corporation.  UPE) 

(3)  85-0610— ConsoMated  Ftoes  Inc's 
proposed  acquisition  of  voting  secunkes 
of  Plastofilm  Irxjustnes,  Inc..  (George 
Wiss.  UPE) 

(4)  85-0830— Greenman  Bros.  Inc  s  pro- 
posed acquisition  o(  volmg  secwities  d 
Circus  Wortd  Toy  Stores.  Inc.  (Rue  Ka 
Corporatioa  UPE). 

(5)  85-0799— Muntord.  Inc's  proposed 
acquisition  of  voting  securities  ol  United 
Refrigerated  Senncos.  Inc. 

(6)  85-0769— Tenneco.  Inc's  proposed 
acquisition  of  vobng  securities  of  Ce- 
leron CkxporaHon.  Tuscaloosa  Pipelne 
Company  and  LIG  Ctiemco.  (The  Good- 
year T»e  &  Rubber  Company,  UPc) 

(7)  85-0816— Chrysler  Cxxporation's  pro- 
posed acquisition  of  voting  securities  d 
Gulfstream  Aerospace  Corporation, 
(Allen  E.  Paulson.  UPE) 

(8)  85-081 7-Bow  VaKey  Industries  Ltd  s 
proposed  acquisition  of  voting  securities 
of  Prodeco  O  &  Gat  Co..  Ltd. 


Jiiy  16.  1965. 


Oa 


Da 


Do. 


July  17,  1985. 


Mt  18.  1985. 


Oa 


Da 
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(91  85-0762— The  PSsbuy  ConpMiy's 
proposed  acqixsMnn  ol  assets  of  Reck- 
itt  a  Coleman  PLC 

(10)  85-0788— The  Ro  Tmto-Zmcs  Cor- 
poralioo  PLC  proposed  acquisition  ol 
voting  securities  ot  Pennsytvania  Glass 
Sand  Corporation.  (ITT  Corporaaon. 
UPE) 

(11)  K-OOOe— ConAgra.  Inc 's  proposed 
acqusihon  of  vobng  securities  of  Smtu 
Foods.  Inc .  (J  Douglas  Esson.  UPE) 

(12)  8S-ee52— R  8  Pvnpkns  proposed 
acquoilion  of  votmg  securities  ol  Riegel 
Textile  Corporakon. 

(13)  85-0653— P  B  Pamplm  s  proposed 
acquBlnn  of  voang  secuiMes  of  Riegel 
Textile  Corporaaon. 

(14)  85-0878— Sebe  PLCs  proposed  ac- 
quisition ol  voting  securities  of  CompAv 
bmted.  (Impenal  Coi«nenlal  Gas  As- 
sooaaon.  UPE). 

(15)  85-0586— Faderat-Mogii  Corpora- 
ton's  prepuaed  acqusilion  of  MMng  t*- 
cUibes  of  Mather  Company. 

(16)  85-0612— Reed  imawacnal  P.L.C.°« 
proposed  actimsitKin  ol  anata  ol  R.  R. 
Onliar  Onsion.  (Xana  Cnmniatow. 
UPE). 

(17)  85-0614— Carg«.  Inc  s  proposed  ac- 
9«aiaon  ol  woang  secwitns  of  The 
Beacon  U*ng  Company.  (The  Beacon 
Employee  Stock  Ounerstxp  Trust  UPE) 

(IS)  85-0633— Staley  CSoninanHL  Inc's 
proposed  acquiaaon  d  aaseta  of  Smel- 
kinson  Brotfwrs  Corporation 

(19)  85-0636— The  E  F  Hutton  GnxQ. 
mc  s  proposed  acgwaaan  of  »otng  se- 
curities of  H  0.  Hokkng  Company  Inc. 
a  corporate  loml  vemure 

(20)  85-0637- The  E  F  Huttiy)  Cn»v. 
Inc  s  proposed  acqusihon  ol  woang  ae- 
curmes  of  Ouctiwtfl-ALCO  Stores.  Inc. 

(21)  85-0638— Wyman-Gordon  Compa- 
ny's proposed  acqmsitKyi  of  vobng  se- 
curities of  International  rttaraun  mc.  of 
Washington. 

(22)  85-0639— Eagle  tilanulaclunng  Cor- 
poration's. (Wilkam  H  Thayer.  UPE) 
proposed  acqusMicn  of  assets  of  The 
Trariar  OMSion  ol  The  Budd  Company. 
(Thyssen  AkaengeseNschatt.  UPE) 

(23)  85-06*0  Ocwn-Fonnan.  Inc  's  pro- 
posed acquaMon  ol  aaaets  d  CaWoinM 
Coaler.  Inc. 

(24)  85-0641— SrowTvForman.  Inc.'s  p«o- 
poeed  acqaiiaon  of  assets  ol  Wand 
Wir«e(>x]ler  Company 

(25)  85-0650— The  Kroger  Company's 
proposed  acqusrtion  ol  voting  secunties 
of  Farmland  Industnes.  Inc  .  TurVey  HW 
Dairy.  Inc  and  Turkey  H«  Rentals,  Inc, 
(Charles  F  Frey.  UPE) 

(26)  85-0651- The  Ktoger  Con«wiy's 
proposed  acquBAon  o<  votmg  secundes 
of  Farmland  tnduaaies.  Inc  .  Turkey  HH 
Oary.  Inc  and  Turkey  Hi*  Rentals.  Inc. 
(Emerson  C  Frey,  UPE) 

(27)  85-0657— Tandy  Corporation's  prt)- 
posed  acquisition  ol  assets  of  American 
Home  Video  Corporation.  (Jack  Eckerd 
Corporatioa  UPE) 

(28)  85-0679— Scon  &  FeQsr  Employee 
Stock  Oomerslvp  Plans  prtjposed  ac- 
qusitxm  of  voting  securities  of  Scott  6 
Fetzer  Company 

(29)  85-0ee2-LauranMn  CapM  Corpo- 
ration's propoaed  acquorlion  of  voting 
securities  of  Founders  Financial  Corpo- 
ration. 

(301  e5-064»— Pbc*c  Lighting  Corpora- 
tion's proposed  scquamon  of  assets  o) 
OeWaUs  Corporation 

(31)  95-0776-L»phoMud.  Inc's  pro- 
posed acquaton  ol  aasels  of  The 
Dexter  Corporaaon. 

(32)  B5-0910-CalMn  Klem  Company's 
proposed  acquartnn  ol  voUng  aecivMies 
ot  Calvn  KJem  Industnes.  Inc 


MMtmg  panod 
lanninated 
dfedive 


July  19.  1965 
Da 

Do 
Do 
Da 
Oa 

July  23.  1965 
Oa 

Da 

Do 

DOl 

Oo 
Oa 

Oo 

Do 
Do 
Do 

Oo 

Oo 

Do 

Do 

July  24.  1165 

Oo 
July  36.  1965. 


FOR  FURTHER  MFORMATION  CONTACT: 

Sandra  M.  Peay,  Legal  Technician, 


Premerger  Notif)cation  Office,  Bureau  of 
Competition,  Room  303,  Federal  Trade 
Commission,  Washington,  DC  20580, 
(202)  523-3894. 

By  direction  of  the  Commission. 
Enrily  H.  Rock. 

Secretory. 

(FR  Doc.  85-19164  Filed  8-12-65;  8:45  am] 

BNJJNO  COOE  (7S0-01-M 


DEPARXyENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committees;  Meetings 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

Meetings:  The  following  advisory 
committee  meetings  are  announced: 

Pulmonary-Allergy  Drugs  Advisory 
Committee 

Date,  time,  and  place.  September  4,  5. 
and  6,  8  a.m.,  National  Institutes  of 
Health.  Jack  Masur  Auditorium,  Clinical 
Center.  Bldg.  10,  9000  Rockville  Pike, 
Bethesda,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  September  4,  8  a.m. 
to  9  a.m.,  unless  public  participation 
does  not  last  that  long;  open  committee 
discussion,  9  a.m.  to  5  p.m.;  September  5 
and  6, 8  a.m.  to  5  p.m.;  Conrad  Ledet, 
Center  for  Drugs  and  Biologies  (HFN- 
100),  Food  and  Drug  Administration, 
5800  Fishers  Lane,  Rockville,  MD  20857, 
301-143-3500. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  marketed  and 
investigational  prescription  drugs  for 
use  in  pulmonary  disease  and  in 
diseases  with  allergic  and/or 
immunologic  mechanisms. 

Agenda — Open  public  hearing. 
Interested  persons  requesting  to  present 
data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee  should  coiumunicate  with  the 
committee  contact  person. 

Open  committee  discussion.  This 
meeting  will  ooiitcide  with,  and  the 
committee  will  participate  in  a 
workshop  entitled  "Update  on 


TheophyUine."  sponsored  jointly  by 
FDA  and  the  American  Academy  of 
Allergy  and  Immunology.  The  workshop 
will  include  a  complete  review  on 
theophylline,  the  most  widely  used  drug 
for  the  management  of  asthma  in  the 
United  States.  Investigators  from  both 
North  America  and  Europe  will  be 
covering  topics  on  fundamental 
considerations,  bioavailability, 
pharmacokinetics,  pharmacodynamics, 
extrapulmonary  effects,  and  toxicity  of 
methylxanthines. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  pubHc  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee  chairman 
determines  will  facilitate  the 
committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (Subpart  C  of  21  CFR  Part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings. 
These  procedures  (21  CFR  10.206)  are 
primarily  intended  to  expedite  media 
access  to  FDA's  public  proceedings, 
including  hearings  before  a  public 
advisory  committee  conducted  pursuant 
to  Part  14  of  the  agency's  regulations. 
Under  21  CFR  10.205.  representatives  of 
the  electronic  media  may  be  permitted, 
subject  to  certain  limitations,  to 
videotape,  film,  or  otherwise  record 
FDA's  public  administrative 
proceedings,  including  the  presentation 
of  participants  at  a  public  hearing. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  annotmced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
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orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  will  be 
allowed  to  make  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairman's  discretion. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  in  open  session 
may  ascertain  from  the  contact  person 
the  approximate  time  of  discussion. 

A  list  of  committee  members  and 
summary  minutes  of  meetings  may  be 
requested  from  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  Rm  4-62,  5600 
Fishers  Lane.  Rockville,  MD  20857, 
between  the  hours  of  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

This  notice  is  issued  under  section 
10(a)  (1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463.  86  Stat. 
770-776  (5  U.S.C.  App.  (I)),  and  FDA's 
regulations  (21  CFR  Part  14)  on  advisory 
committees. 

Dated:  August  7. 1985. 

Mervin  H.  Shumate, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Doc.  85-19154  Filed  8-12-85;  8:45  am] 
BIUJNG  CODE  4160-01-M 


[Docket  No.  82D-0359] 

Animal  Drugs,  Feeds,  and  Related 
Products;  Bloequivalence  Studies  for 
New  Animal  Drugs;  Availability  of 
Guideline 

agency:  Food  and  Drug  Administration. 
action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guideline  prepared  by 
the  Center  for  Veterinary  Medicine 
(CVM)  entitled  "Bioequivalence  Study 
Guideline."  The  guideline  reflects 
consideration  of  those  comments 
received  in  response  to  publication  of  a 
notice  of  availability  of  the  draft 
guideline. 

ADDRESS:  The  guideline,  the  comments 
on  the  draft  guideline,  the  agency's 
response  to  the  comments,  and  related 
materials  are  available  for  public 
examination  at.  additional  written 
comments  may  be  submitted  to,  and 
single  copies  of  the  guideline  are 
available  from,  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration.  Rm.  4-62,  5600 
Fishers  Lane.  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  P.  Lehmann,  Center  for 
Veterinary  Medicine  (HFV-120).  Food 
and  Drug  Administration.  5600  Fishers 


Lane,  Rockville.  MD  20857.  301-443- 
3134. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  requires  that  a  new  animal  drug 
be  the  subject  of  an  approved  new 
animal  drug  application  (NADA)  before 
it  may  be  marketed  in  interstate 
commerce.  Section  512(b)(1)  of  the  act 
(21  U.S.C.  360b(b)(l))  requires  that  each 
NADA  include  full  reports  of 
investigations  which  show  that  the  drug 
is  safe  and  effective  for  use.  Section 
512(d)  of  the  act  (21  U.S.C.  360b(d))  and 
21  CFR  514.111  describe  the  criteria 
required  of  the  sponsor  of  an  NADA  to 
show  that  the  new  animal  drug  is  safe 
and  effective  and  therefore  may  be 
approved.  In  certain  instances,  NADA's 
and  supplemental  NADA'S  need  not 
include  safety  or  effectiveness  data  as 
described  in  §514.111.  but  may  be 
approved  on  the  basis  of  bioequivalency 
studies.  The  "Bioequivalence  Study 
Guideline"  may  be  used  where 
bioequivalency  data  are  acceptable  in 
lieu  of  other  safety  and  effectiveness 
data  to  support  approval  of  an  NADA. 

In  the  Federal  Register  of  January  18. 
1983  (48  FR  2207).  FDA  published  a 
notice  of  availability  of  a  draft 
guideline.  Comments  were  received 
from  Elanco  Products  Co.  and  the 
Animal  Health  Institute.  The  comments 
were  evaluated  and,  based  on 
evaluation  of  the  comments,  the 
guideline  was  revised  as  needed.  The 
comments  and  CVM's  evaluation  of  the 
comments  have  been  filed  with  the 
Dockets  Management  Branch. 

This  notice  of  availability  is  issued 
under  §  10.90(b)  (21  CFR  10.90(b)).  which 
provides  for  use  of  guidelines  to 
establish  procedures  of  general 
applicability  that  are  not  legal 
requirements  but  are  acceptable  to  the 
agency.  If  an  applicant  believes  that 
alternative  procedcedure  also  apply,  a 
guideline  does  not  preclude  the 
applicant  from  pursuing  those 
alternative  procedures.  Under  such 
circumstances,  however,  the  agency 
encourages  applicants  to  discuss  the 
alternative  procedures  in  advance  with 
CVM  to  prevent  the  expenditure  of 
money  and  effort  for  work  that  may 
later  be  found  to  be  unacceptable. 

The  guideline  is  available  for  public 
examination  at  and  requests  for  single 
copies  may  be  sent  to.  the  Dockets 
Management  Branch  (address  above). 

Interested  persons  may.  at  any  time, 
submit  additional  written  conwnents  on 
the  guideline  to  the  Dockets 
Management  Branch.  Such  comments 
will  be  considered  in  determining  if 
further  revisions  of  the  guideline  are 
required.  Respondents  should  submit 


two  copies,  except  that  an  individual 
may  submit  a  single  copy,  identified 
with  Docket  No.  82D-0359.  Comments 
and  all  related  materials  may  be  seen  in 
the  Dockets  Management  Branch 
between  9  a.m.  to  4  p.m..  Monday 
through  Friday. 

Dated:  August  7, 1985. 

Mervin  H.  Shimiate, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

[FR  Doc.  85-19153  Filed  8-12-85;  8:45  am] 

BtUJNa  CODE  416»-01-«l 

Home-Use  In  Vitro  Devices;  Put>lic 
Meeting 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration's  (FDA)  Center  for 
Devices  and  Radiological  Health 
(CDRH)  armounces  a  forthcoming  public 
meeting  of  the  chairpersons,  the 
consumer  representatives,  and  the 
industry  representatives  of  the 
Immunology  Devices  Panel,  the 
Microbiology  Devices  Panel,  the 
Hematology  and  Pathology  Devices 
Panel,  and  the  Clinical  Chemistry  and 
Clinical  Toxicology  Devices  Panel.  TTie 
purpose  of  the  meeting  is  to  solicit  the 
views  of  these  individuals  and  of  other 
interested  persons  regarding  the  safety 
and  effectiveness  of  home-use  in  vitro 
devices. 

DATES:  Written  notices  of  participation 
or  comments  to  be  considered  at  the 
meeting  should  be  received  by  August 
30, 1985.  Comments  on  matters 
discussed  at  the  meeting  should  be 
submitted  by  October  15. 1985.  The 
meeting  will  begin  at  9  a.m.  on 
September  9, 1985. 

ADDRESS:  The  meeting  will  be  held  at 
the  auditorium  of  the  Hubert  H. 
Humphrey  Bldg..  200  Independence 
Avenue  SW.,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT 

All  written  notices  of  participation  and 
comments  should  be  sent  to: 
Jerome  A.  Donlon, 
or 

Thomas  M.  Tsakeris,  Center  for  Devices 
and  Radiological  Health  (HFZ-440), 
Food  and  Drug  Administration,  8757 
Georgia  Ave.,  Silver  Spring.  MD  20910, 
301-427-7234. 

SUPPLEMENTARY  INFORMATION:  "In  vitro 
diagnostic  products"  as  defined  in  21 
CFR  809.3(a)  are  those  reagents, 
instruments,  and  systems  intended  for 
use  in  the  diagnosis  of  disease  or  other 
conditions,  including  a  determination  of 
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the  state  of  health,  in  order  to  cure, 
mitigate,  treat,  or  prevent  disease  or  its 
sequelae.  These  products  are  intended 
for  use  in  the  collection,  preparation, 
and  examination  of  specimens  taken 
from  the  human  body.  In  vitro  diagnostic 
products  are  devices  as  defmed  in 
section  201(h]  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  321(h)),  and 
may  also  be  biological  products  subject 
to  section  351  of  the  Public  Health 
Service  Act  (42  U.S.C.  262). 

Traditionally,  in  vitro  devices  have 
been  used  by  hospitals,  laboratories, 
and  physicians'  offices,  which  forward 
results  to  the  treating  physician.  In 
recent  years,  however,  there  has  been 
increasing  interest  in  home-use  in  vitro 
devices,  e.g.,  over-the-counter  (OTC)  in 
vitro  devices. 

Because  of  the  growing  interest  in 
home-use  in  vitro  devices,  CDRH 
expects  to  receive  an  increasing  number 
of  product  submissions  for  these 
devices.  CDRH  is  currently  developing 
uniform  evaluation  criteria  for  home-use 
in  vitro  devices  to  help  ensure  that  these 
devices  are  regulated  in  a  consistent 
fashion  and  that  consumers  are 
provided  with  reliable,  adequately 
labeled  products.  To  this  end  CDRH. 
over  the  past  few  months,  has  solicited 
views  from  various  industry,  consumer, 
and  health  professional  organizations  to 
help  identify  the  issues  to  be  resolved 
by  CDRH  in  developing  evaluation 
criteria  for  home-use  in  vitro  devices. 

In  conjunction  with  this  effort,  CDRH 
is  holding  a  public  meeting  of  advisory 
committee  representatives  mentioned  in 
the  summary  of  this  notice  to  solicit 
their  views  as  well  as  to  hear  views 
offered  by  any  interested  persons.  Panel 
participants  will  be  sent  a  letter  listing 
important  questions  and  issues  related 
to  the  safe  and  effective  use  of  home-use 
in  vitro  devices.  The  questions  and 
issues  will  be  based  on  those  that  have 
been  identified  thus  far  from  responses 
from  consumer,  industry,  and  health 
professional  organizations.  CDRH  is 
asking  the  panel  participants  to  respond 
initially  in  writing  to  the  questions  and 
issues  in  the  letter.  Single  copies  of  the 
letter  to  the  panel  members  and  their 
written  responses  may  be  obtained  from 
either  of  the  contact  persons  listed 
above. 

Although  the  primary  purpose  of  this 
meeting  is  to  obtain  the  advice  of  the 
panel  participants,  CDRH  is  also 
interested  in  learning  the  views  of 
members  of  the  public.  Accordingly,  the 
public  meetings  will  include  a  brief 
period  for  public  participation  of 
interested  persons  who  wish  to  present 
information,  data,  and  comments  on  the 
subject  matter  to  be  discussed.  Persons 


who  wish  to  participate  are  requested  to 
submit  a  notice  of  participation  to  one  of 
the  contact  persons  listed  above  on  or 
before  August  30. 1985.  To  assure  timely 
handling,  any  outer  envelope  should  be 
clearly  marked  "Home-Use  In  Vitro 
Devices  Meeting."  The  notice  of 
participation  should  contain  the 
interested  person's  name,  address, 
telephone  number,  any  business 
affiliation,  a  brief  summary  of  the 
presentation,  and  the  approximate  time 
requested  for  the  presentation.  CDRH 
requests  that  presentations  be  limited  to 
10  minutes  and  that  groups  having 
similar  interests  consolidate  their 
comments  and  present  them  through  a 
single  representative.  CDRH  will 
allocate  the  time  available  for  the 
meeting  among  the  persons  who  file 
notices  of  participation.  If  time  permits, 
CDRH  may  allow  interested  persons 
attending  the  meeting  who  did  not 
submit  a  written  notice  of  participation 
to  make  an  oral  presentation  at  the 
conclusion  of  the  meeting. 

After  reviewing  the  notices  of 
participation  and  accqmpanying 
information,  CDRH  will  schedule  each 
appearance  and  notify  each  participant 
by  telephone  of  the  time  allotted  to  the 
person  and  of  the  approximate  time  the 
person's  oral  presentation  is  scheduled 
to  begin.  The  meeting  schedule  will  be 
available  at  the  meeting. 

Persons  who  do  not  wish  to  make  an 
oral  presentation  but  who  do  wish  to 
provide  written  information,  data,  and 
comments  for  consideration  at  the 
meeting  should  submit  such  materials  to 
one  of  the  contact  persons  by  August  30, 
1985.  In  addition  to  the  opportunity  for 
interested  persons  to  submit  written  or 
oral  comments  for  consideration  at  the 
meeting,  interested  persons  may  submit 
written  comments  on  the  matters 
discussed  at  the  public  meeting.  These 
comments  should  be  submitted  by 
October  15, 1985. 

Following  the  meeting,  CDRH  will 
prepare  an  appropriate  document  on 
home-use  in  vitro  devices  that  will  be 
made  available  to  the  public  for 
additional  comment.  This  document  will 
focus  on  key  points  to  consider  in 
establishing  the  safe  and  effective  use  of 
these  devices.  This  document  will  take 
into  account  the  comments  received  by 
CDRH  by  October  15, 1985. 

Dated:  August  7. 1985. 

Mervin  H.  Shumate, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

[FR  Doc.  85-19152  Filed  8-12-85:  8:45  am) 

BtLLMQ  CODE  41M-01-M 


Health  Care  Financing  Administration 

Medicaid  Program;  Hearing:  - 
Reconsideration  of  the  Disapproval  of 
Portions  of  two  Minnesota  State  Plan 
Amendments 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Notice  of  hearing. 

SUMMARY:  This  notice  announces  an 
administrative  hearing  on  September  24. 
1985  in  Chicago.  Illinois  to  reconsider 
our  decision  to  disapprove  portions  of 
Minnesota  State  Plan  Amendments  83- 
30  and  83-35 

CLOSINQ  DATE:  Requests  to  participate  in 
the  hearing  as  a  party  must  be  received 
by  the  Docket  Clerk  August  28, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Docket  Clerk,  Hearing  Staff,  Bureau  of 
Eligibility.  Reimbursement  and 
Coverage,  365  East  High  Rise,  6325 
Security  Boulevard,  Baltimore, 
Maryland  21207,  Telephone:  (301)  594- 
8261. 
SUPPLEMENTARY  INFORMATION:  This 

notice  announces  an  administrative      . 
hearing  to  reconsider  our  decision  to 
disapprove  portions  of  two  Minnesota 
State  Plan  Amendments. 

Section  116  of  the  Social  Security  Act 
and  45  CFR  Parts  201  and  213  establish 
Department  procedures  that  provide  an 
administrative  hearing  for 
reconsideration  of  a  disapproval  of  a 
State  plan  or  plan  amendment.  HCFA  is 
required  to  publish  a  copy  of  the  notice 
to  a  State  Medicaid  Agency  that  informs 
the  agency  of  the  time  and  place  of  the 
hearing  and  the  issues  to  be  considered. 
(If  we  subsequently  notify  the  agency  of 
additional  issues  which  will  be 
considered  at  the  hearing  we  will  also 
publish  that  notice.) 

Any  individual  or  group  that  wants  to 
participate  in  the  hearing  as  a  party 
must  petition  the  Hearing  Officer  within 
15  days  after  publication  of  this  notice, 
in  accordance  with  the  requirements 
contained  in  45  CFR  213.15(b)(2).  Any 
interested  person  or  organization  that 
wants  to  participate  as  amicus  curiae 
must  petition  the  Hearing  Officer  before 
the  hearing  begins  in  accordance  with 
the  requirements  contained  in  45  CFR 
213.15(c)(1). 

If  the  hearing  is  later  rescheduled,  the 
Hearing  Officer  will  notify  all 
participants. 

The  issue  in  this  matter  is  whether 
Minnesota's  proposals  which  provide  for 
a  number  of  financial  (income  and 
resource)  methodologies  to  be  applied 
under  the  Minnesota  Medicaid  programs 
violates  section  1902(a)(10(A)  and  (C). 
1902(0. 1902(a)(17)  of  the  Social  Security 


Federal  Register  /  Vol.  50.  No.  156  /  Tuesday.  August  13.  1985  /  Notices 


32643 


Act  and  implementing  Federal 
regulations. 

The  Medicaid  statute  at  section 
1902(a)(10)(A)  and  (C)  of  the  Social 
Security  Act  (the  Act)  requires  State  to 
apply  the  same  financial  methodologies 
as  are  applied  in  the  cash  assistance 
programs  (for  example,  SSI  or  AFDC)  in 
determining  eligibility  for  Medicaid  in 
their  medically  needy  programs.  Under 
SPAs  83-30  and  83-35  Minnesota 
proposes  to  apply  a  number  of  income 
and  resource  methodologies  which  are 
more  liberal  than  the  related  cash 
assistance  programs.  Thus,  HCFA  has 
determined  these  amendments  violate 
section  1902(a)(10)(C)  of  the  Act  and 
were  disapproved  on  that  basis. 

Section  1902(fl  of  the  Act  does  permit 
States,  such  as  Minnesota,  to  apply 
financial  methodologies  which  are  more 
restrictive  than  the  methodologies  of  the 
cash  assistance  programs  but  no  more 
restrictive  than  those  contained  in  the 
State's  January  1, 1972  Medicaid  State 
plan.  Under  section  1902(f)  of  the  Act  a 
State  may  not  apply  methodologies 
which  are  more  liberal  than  the  cash 
.  assistance  programs.  Under  SPAs  83-30 
and  83-35  Minnesota  proposes  to  apply 
a  number  of  income  and  resource 
methodologies  which  are  more 
restrictive  than  those  contained  in  its 
January  1, 1972  plan.  Thus,  these 
amendments  were  disapproved  on  that 
basis. 

Additionally,  section  1902(a)(17)  of  the 
Act  as  implemented  in  regulations  at  42 
CFR  435.831  and  435.832  requires  States 
to  use  a  two-step  process  in  determining 
first,  medically  needy  eligibihty  and 
second,  post-eligibility  application  of 
income  to  the  cost  of  care  for 
institutionalized  individuals.  These 
steps  are  separate  and  different.  Under 
SPA  83-30  Minnesota  proposes  to  apply 
a  single  step  for  determining  both 
eligibility  and  post-eligibility  treatment 
of  income  for  institutionalized 
individuals.  Thus,  HCFA  has  determined 
SPA  83-30  violates  regulations  at  42 
CFR  435,831  and  435.832  and  was 
disapproved  on  that  basis.  Furthermore, 
section  1902(a)(10)(C)(i)(III)  of  the  Act 
requires  that  Medicaid  eligibility  for  the 
medically  needy  must  be  determined  by 
the  use  of  a  single  income  standard 
which  can  vary,  as  provided  by  section 
1902(a)(17),  only  with  respect  to 
differences  in  shelter  costs  between 
rural  and  urban  areas.  Therefore,  the 
single  standard  cannot  vary  based  on 
living  arrangements,  i.e.,  on 
institutionalization  versus  residing  in 
the  community.  The  Minnesota  proposal 
effectively  imposes  a  medically  needy 
income  eligibility  standard  for 
institutionalized  individuals  which  is 


different  from  the  medically  needy 
income  level  used  to  determine 
eligibility  of  individuals  residing  in  the 
community.  The  eligibility  standard 
proposed  for  institutionalized 
individuals  is  derived  from  the  State's 
institutional  payment  rate. 

The  notice  to  Minnesota  announcing 
an  administrative  hearing  to  reconsider 
our  disapproval  of  portions  of  its  St^e 
plan  amendments  reads  as  follows: 
Ms.  Patricia  Sonrenberg, 
Special  Assistant,  Attorney  Genercl.  515 
Transportation  Building,  St  Paul, 
Minnesota  55155 

Dear  Ms.  Sonnenberg:  This  is  to  advise  you 
that  your  request  for  reconsideration  of  the 
decision  to  disapprove  portions  of  Minnesota 
State  Plan  Amendments  83-30  and  83-35  was 
received  on  July  9, 1985.  You  have  requested 
a  reconsideration  of  whether  these  plan 
amendments,  which  provide  for  a  number  of 
financial  (income  and  resource) 
methodologies  conform  to  the  requirements 
for  approval  under  the  Social  Security  Act 
and  pertinent  Federal  regulations. 

I  am  scheduling  a  hearing  on  your  request 
to  be  held  on  September  24, 1966  in  the  8th 
Floor  Conference  Room.  175  W.  Jackson 
Blvd..  Chicago,  Illinois.  If  this  date  is  not 
acceptable,  we  would  be  glad  to  set  another 
date  that  is  mutually  agreeable  to  the  parties. 

I  am  designating  Mr.  Albert  MiRer  as  the 
presiding  official.  If  these  arrangements 
present  any  problems,  please  contact  the 
Docket  Clerk.  In  order  to  facilitate  any 
communication  which  may  be  necessary 
among  the  hearing  participants,  please  notify 
the  Docket  Clerk  of  the  names  of  the 
individuals  who  will  represent  the  State  at 
the  hearing.  The  Docket  Clerk  can  be  reached 
at  (301)  594-8261. 

Sincerely  yours, 
Carolyne  K.  Davis,  Ph.D. 

(Sec.  1116  of  the  Social  Security  Act  (42 

U.S.C.  1316)) 

(Catalog  of  Federal  Domestic  Assistance 

Program  No.  13.714,  Medicaid  Assistance 

Program) 

Dated:  August  8, 1985. 
Carolyne  K.  Davis, 

Administrator,  Health  Care  Financing 
Administration. 

[FR  Doc.  85-19160  FUed  8-12-85;  8:45  am) 

BHXING  CODE  4120-01-M 


[BERC-347-NR] 

Medicare  Program;  Criteria  for 
Medicare  Coverage  of  Inpatierrt 
Hospital  Reitabiiitation  Services 

Correction 

In  FR  Doc.  85-18145,  beginning  on 
page  31040,  in  the  issue  of  Wednesday, 
July  31, 1985,  make  the  following 
correction: 

On  page  31042,  first  column,  the  fourth 
line  should  have  read:  "practical 
improvement  can  be  expected  in  a 


reasonable  period  of  time.  It  is  not 
necessary". 

BILUNQ  CODE  1iOS-«t-M 

National  Institutes  of  Health 

National  Institute  of  Ctiild  Health  and 
Human  Development;  National 
Advisory  Child  Health  and  Human 
Development  Council;  Meeting 

Fhirsuant  to  Pub.  L  92-463,  notice  is 
»  hereby  given  of  the  meeting  of  the 
National  Advisory  Child  Health  and 
Human  Development  Council. 
September  23-24, 1985,  in  Building  31. 
Conference  Room  10,  National  Institutes 
of  Health,  Bethesda,  Maryland,  and  the 
meeting  of  the  Subcommittee  on 
Planning  on  September  23  from  8:30  a.m. 
to  9:30  a.m.  in  Building  31,  Room  2A03. 

The  Council  meeting  will  be  open  to 
the  public  on  September  23  from  9-JO 
a.m.  imtil  5:00  p.m.  The  agenda  includes 
a  report  by  the  Acting  Director,  NICHD, 
an  overview  of  Genetics  Research  and  a 
presentation  by  the  Genetics  and 
Teratology  Branch,  Center  for  Research 
for  Mothers  and  Children.  The  meeting 
will  be  open  on  September  24 
immediately  following  the  review  of 
applications  if  any  policy  issues  are 
raised  which  need  further  discussion. 
The  Subcommittee  meeting  will  be  open 
on  September  23  from  8:30  a.m.  to  9:30 
a.m.  to  discuss  program  plans  and  the 
agenda  for  the  next  Council  meeting. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b{c)(4)  and 
552b(c)(6),  Title  5,  U.S.  Code  and  section 
10(d)  of  Pub.  L  92-463,  the  meeting  will 
be  closed  to  the  public  on  September  24 
from  9:00  a jn.  to  completion  of  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications.  The 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  pereonal  information 
concerning  individuals  associated  with 
the  applications,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Marjorie  Neff,  Council  Secretary, 
NICHD.  Landow  Building.  Room  6C0a, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20205.  Area  Code  (301)  496- 
1485,  will  provide  a  summary  of  the 
meeting  and  a  roster  of  Coimcil 
members  as  well  as  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.864.  Population  Research, 
and  13.865,  Reserch  for  Mothers  and 
Children.  National  Institates  of  Health) 
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Dated:  August  2, 1985. 
Betty  |.  Beveridge, 

Committee  Management  Officer.  NIH. 
(FR  Doc.  85-19165  Filed  8-12-85;  8:45  am| 

BILLING  CODE  4140-01-11 


National  Institute  of  Dental  Research; 
National  Advisory  Dental  Research 
Council;  Meeting 

Pursuant  to  Pub,  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Dental  Research 
Council.  National  Institute  of  Dental 
Research,  on  September  10-11. 1985, 
Conference  Room  10.  Building  31C. 
National  Institutes  of  Health,  Bethesda, 
Maryland.  This  meeting  will  be  open  to 
the  public  from  9:00  a.m.  to  recess  on 
September  10  for  general  discussion  and 
program  presentations.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c){6).  Title  5.  U.S.  Code  and  section 
10(d)  of  Pub.  L  92-463.  the  meeting  of 
the  Council  will  be  closed  to  the  public 
on  September  11  from  9:00  a.m.  to 
adjournment  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dr.  Marie  U.  Nylen,  Executive 
Secretary  National  Advisory  Dental 
Research  Council,  and  Associate 
Director.  Extramural  Programs.  National 
Institute  of  Dental  Research.  National 
Institutes  of  Health.  Westwood  Building, 
Room  503.  Bethesda.  Maryland  20205. 
(telephone  301  496-7723)  will  furnish 
roster  of  committee  members,  a 
summary  of  the  meeting,  and  other 
information  pertaining  to  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.121-Diseases  of  the  Teeth 
and  Support  Tissues:  Caries  and  Restorative 
Materials:  Periodontal  and  Soft  Tissue 
Diseases:  13.122-Disorders  of  Structure. 
Function,  and  Behavior  Craniofacial 
Anomalies,  Pain  Control,  and  Behavioral 
Studies:  13.845-Dental  Research  Institutes: 
National  Institutes  of  Health) 

Dated:  August  2, 1985. 
Betty  J.  Beveridge. 

NIH  Committee  Management  Officer. 
|FR  Doc.  85-19169  Filed  8-12-85:  8:45  am] 

BIUJNO  COOC  4140-01-M 


National  Institute  of  Environmental 
Healtti  Sciences;  National  Advisory 
Environmental  Health  Sciences 
Council;  Meeting 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Environmental 
Health  Sciences  Council.  September  23- 
24. 1985.  at  the  National  Institute  of 
Environmental  Health  Sciences.  Building 
101  Conference  Room.  South  Campus. 
Research  Triangle  Park.  North  Carolina. 

This  meeting  will  be  open  to  the 
public  on  September  23  from  9  a.m.  to 
approximately  12  noon  for  the  report  of 
the  Director,  NIEHS,  and  for  discussion 
of  the  NIEHS  budget,  program  policies 
and  issues,  recent  legislation,  and  other 
items  of  interest.  Attendance  by  the 
public  will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and  552(c)(6), 
Title  5  U.S.  Code  and  section  10(d)  of 
Pub.  L.  92-463,  the  meeting  will  be 
closed  to  the  public  September  23,  from 
approximately  1:00  p.m.  to  adjournment 
on  September  24,  for  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  These  applications 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dr.  Wilford  L.  Nusser.  Associate 
Director  for  Extramural  Program, 
NIEHS,  P.O.  Box  12233.  Research 
Triangle  Park.  North  Carolina  27709, 
(919)  541-7723,  FTS  629-7723.  will 
furnish  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.112,  Characterization  of 
Environmental  Health  Hazards:  13.113, 
Biological  Response  to  Environmental  Health 
Hazards;  13.114,  Applied  Toxicological 
Research  and  Testing:  13.115.  Biometry  and 
Risk  Estimation:  13.894,  Resource  and 
Manpower  Development.  National  Institutes 
of  Health] 

Dated:  August  2.  1985. 

Betty  ].  Beveridge, 

Committee  Management  Officer,  NIH. 
(FR  Doc.  85-19174  Filed  8-12-85:  8:45  am] 

MLUNO  CODE  4140-01-M 


National  Institute  of  General  Medical 
Sciences;  National  Advisory  General 
Medical  siciences  Council;  Meeting 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  General  Medical 


Sciences  Council,  National  Institute  of 
General  Medical  Sciences,  National 
Institutes  of  Health,  on  October  10-11. 
1985.  Building  31.  Conference  Room  6, 
Bethesda.  Maryland. 

This  meeting  will  be  open  to  the 
public  on  October  10. 1985,  from  8:30 
a.m.  to  11:00  a.m.  for  opening  remarks; 
report  of  the  Director,  NIGMS;  and  other 
business  of  the  Council.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5.  U.S.  Code,  and 
section  10(d)  of  Pub.  L.  92-463.  the 
meeting  will  be  closed  to  the  public  on 
October  10  from  11:30  a.m.  to  6:00  p.m., 
and  on  October  11, 1985,  from  8:30  a.m. 
until  adjournment,  for  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications.  These  applications 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Ann  Dieffenbach,  Public 
Information  Officer,  National  Institute  of 
General  Medical  Sciences,  National 
Institutes  of  Health,  Building  31,  Room 
4A52,  Bethesda,  Maryland  20205, 
Telephone:  301,  496-7301  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
council  members.  Dr.  Ruth  L. 
Kirschstein,  Executive  Secretary, 
NAGMS  Council.  National  Institutes  of 
Health.  Westwood  Building,  Room  926, 
Bethesda,  Maryland  20205,  Telephone: 
301.  496-7891  will  provide  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  13-821.  Physiology  and 
Biomedical  Engineering;  13-859, 
Pharmacology-Toxicology  Research;  13-862. 
Genetics  Research:  13-863,  Cellular  and 
Molecular  Basis  of  Disease  Research:  and  13- 
880.  Minority  Access  to  Research  Careers 
(MARC)) 
Dated:  August  2. 1985. 

Betty  ).  Beveridge, 

Committee  Management  Officer,  NIH. 
(FR  Doc.  85-19175  Filed  8-12-85;  8:45  am] 

BILUNO  CODE  4140-01-M 


Division  of  Research  Grants;  Meetings 

Pursuant  to  Pub.  L.  92^63.  notice  is 
hereby  given  of  the  meetings  of  the 
following  study  sections  for  September 
through  October  1985.  and  the 
individuals  from  whom  summaries  of 
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meetings  and  rosters  of  committee 
members  may  be  obtained. 

These  meetings  will  be  open  to  the 
public  to  discuss  administrative  details 
relating  to  study  section  business  for 
approximately  one  hour  at  the  beginning 
of  the  first  session  of  the  first  day  of  the 
m-jeting.  Attendance  by  the  public  will 
be  limited  to  space  available.  These 
meetings  will  be  closed  thereafter  in 
accordance  with  the  provisions  set  forth 
in  sections  552b(c)(4)  and  552b(c)(6), 
Title  5.  U.S.  Code  and  section  10(d)  of 
Pub.  L.  92-463.  for  the  review,  discussion 


and  evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Grants  Inquiries  Office,  Division 
of  Research  Grants,  Westwood  Building, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20205,  telephone  301-496-7441 


will  furnish  summaries  of  the  meetings 
and  rosters  of  committee  members. 
Substantive  program  information  may 
be  obtained  from  each  executive 
secretary  whose  name,  room  number, 
and  telephone  number  are  listed  below 
each  study  section.  Since  it  is  necessary 
to  schedule  study  section  meetings 
months  in  advance,  it  is  suggested  that 
anyone  planning  to  attend  a  meeting 
contact  the  executive  secretary  to 
confirm  the  exact  date,  time  and 
location.  All  times  are  A.M.  unless 
otherwise  specified. 


Study  section 


Behavncat  and  Neurosciences- 1 .  Ms  Janet 
Behavioral  and  ^4eurosclenceS'3.  Ms  Janet 
Behavioral  and  Neurosciences  4,  Ms  Janet 
Biomodicai  Sciences- 1.  Or  Darnel  Eskinazi. 
Biomedical  Sciences-2.  Dr  Daniel  Eskinazi, 
Biomedical  Sciences-3.  Dr  Damel  Eskmazi. 
Biomedical  Sciences-4.  Dr  Daniel  Eskinazi. 
BiomedK:al  Sciences-5.  Dr  Damel  Eskinazi, 
Biomedical  SciefKes-€,  Dr  Daniel  Eskinazi, 
Climcal  Sciences- 1.  Dr  Lynwood  Jones,  Jr.. 
Oinical  Sciences-2.  Dr  Lynwood  Jones,  Jr , 
Clinical  Sciences-3.  Dr  Lynwood  Jor>es.  Jr., 
Ctinical  Sciences-4,  Dr  Bernice  Lrpkin,  Rm. 


Cuca,  Rm.  A13,  Tel  301-496-5352  . 
Cuca,  Rm  A13,  Tel.  301-496-5352.. 
Coca,  Rm.  A13,  Tel.  301-496-5352.. 

Rm.  A10,  Tel.  301-496-1067 

Rm.  A10,  Tel.  301-496-1067 

Rm.  A10.  Tel.  301-496-1067 

Rm.  A10.  Tel.  301-496-1067 

Rm.  A10,  Tel  301-496-1067 

Rm.  A10.  Tel.  301-496-1067 

Rm  A19.  Tel  301-496-7510 

Rm  A19,  Tel  301-496-7510 „. 

Rm.  A19,  Tel.  301-496-7510 „. 

A19,  Tel.  301-496-7477 


September-October  1965  meetings- 


Sept.  9-10 

Sept  23 

Sept.  30 

Sept  26-27... 
Sept  19-20... 
Sept.  17-18... 
Sept.  10-11..., 
Sept  12-13.. 


Sept.  30-Oct  2.. 

Sept  12-13 

Sept.  9-10 „.. 

Sept.  19-20 

Sept  5-6 _... 


Time 


8:30 
8:30 
9:00 
8:30 
8:30 
8:30 
8:30 
8:30 
8:30 
8:30 
6:30 
8:30 
8:30 


Locsbon 


HoiKlay  Inn.  Georgetown.  DC. 
Room  9.  Bhlg  310,  BettMda.  MO 

Do 
Room  9,  BIdg  31C.  Bel^e9da.  MO 
HoMay  km.  Belhetda.  MO 
Hotitoy  Inn.  Georgetown.  DC. 

Do. 

Do 
Room  6,  Btdg^  31C.  Belheida.  MO 
Holiday  mn.  Georgalown.  DC. 
Welknglon  HoM.  tWa«h«ig>in.  DC 
HoMay  mn.  Georgalown.  DC. 
rw^aana  now.  waarangnn.  uu. 


(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.306. 13.333, 13.337, 13.393- 
13.396,  13.837-13.844,  13.846-13.878,  13.892, 
13.893,  National  Institutes  of  Health,  HHS) 

Dated:  August  2,  1985. 
Betty  |.  Beveridge, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  85-19214  Filed  8-12-85:  8:45  am] 

BILUNG  CODE  4140-01 


National  Institute  on  Aging;  Meeting  of 
National  Advisory  Council  on  Aging 

Pursuant  to  Pub.  L.  92^63,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Council  on  Aging, 
National  Institute  on  Aging,  (NIA),  on 
September  19-20, 1985,  in  Building  31, 
Conference  Room  6.  National  Institutes 
of  Health,  Bethesda,  Maryland.  This 
meeting  will  be  open  to  the  public  on 
Thursday,  September  19,  from  9:00  a.m. 
until  noon  for  a  status  report  by  the 
Director,  National  Institute  on  Aging, 
and  the  annual  reviews  for  the 
Behavioral  Sciences  Research  and 
Biomedical  Research  and  Clinical 
Medicine  Programs.  It  will  be  open  to 
the  public  on  Friday,  September  20,  from 
9:00  a.m.  until  adjournment  for  a  report 
on  the  ad  hoc  Committee  on  Program;  a 
presentation  of  priority  areas  by  the 
Director,  NIA;  a  report  on  the  Census 
Bureau;  and  a  report  on  the  Grand 
Peoples  Company.  Attendance  by  the 
public  will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552(c)(4)  and  552(c)(6), 
Title  5,  U.S.  Code  and  section  10(d)  of 


Pub.  L.  92-483,  the  meeting  of  the 
Council  will  be  closed  to  the  public  on 
September  19  from  1:00  p.m.  to  recess  for 
the  review,  discussion,  and  evaluation 
of  individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Because  this  meeting  is  scheduled  so 
far  in  advance,  it  is  suggested  that  you 
contact  Mrs.  June  C.  McCann,  Council 
Secretary  for  the  National  Institute  on 
Aging,  National  Institutes  of  Health, 
Building  31,  Room  2C05,  Bethesda, 
Maryland,  20205  (301/496-5898),  for 
specific  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.866,  Aging  Research,  National 
Institutes  of  Health) 

Dated:  August  2, 1985. 
Betty  I.  Beveridge, 

NIH  Committee  Management  Officer. 
[FR  Doc.  85-19211  Filed  8-12-85;  8:45  am] 

BILUNG  CODE  4140-01-M 


National  Library  of  Medicine;  Meetings 
of  ttie  Board  of  Regents,  the 
Extramural  Programs  Subcommittee, 
and  tt>e  Lister  Hill  Center 
Subcommittee 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Regents  of  the  National  Library  of 


Medicine  on  September  17-18, 1985.  in 
the  Board  Room  of  the  National  Library 
of  Medicine,  8600  Rockville  Pike, 
Bethesda,  Maryland,  and  the  meetings  of 
the  Lister  Hill  Center  and  the 
Extramural  Programs  Subcommittees  of 
the  Board  of  Regents  on  the  preceding 
day  September  16,  from  2.00  to  5KX)  p.m., 
in  the  7th-floor  Conference  Room,  and 
from  3:00  to  5:00  p.m.  in  the  Sth-floor 
Conference  Room  of  the  Lister  Hill 
Center  Building,  respectively.  The 
meeting  of  the  Board  will  be  open  to  the 
public  from  9:00  a.m.  to  5:00  p.m.  on 
September  17  and  from  8:30  a.m.  to  11:30 
a.m.  on  September  18  for  administrative 
reports  and  program  discussions.  The 
entire  meeting  of  the  Lister  Hill  Center 
Subcommittee  will  be  open  to  the  public. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4),  522b(c)(6). 
Title  5,  U.S.  Code  and  section  10(d)  of 
Pub.  L.  92-463,  the  entire  meeting  of  the 
Extramural  Programs  Subcommittee  on 
September  16  will  be  closed  to  the 
public,  and  the  regular  Board  meeting  on 
September  18  will  be  closed  from 
approximately  11:30  a.m.  to  adjournment 
for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussion  could  reveal  confidential 
trade  secrets  or  commercial  property, 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
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would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mr.  Robert  B.  Mehnert.  Chief.  Office 
of  Inquiries  and  Publications 
Management.  National  Library  of 
Medicine.  8600  Rockville  Pike.  Bethesda. 
Maryland  20209.  Telephone  Number. 
301:496-6308.  will  furnish  a  summary  of 
the  meeting,  rosters  of  Board  members, 
and  other  information  pertaining  to  the 
meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.879-Medical  Library 
Assistance,  National  institutes  of  Health] 

Dated:  August  2. 1985. 
Belt}' ).  Beveridg«, 

NIH  Committee  Management  Officer. 
(FR  Doc.  35-19213  Filed  8-12-85:  8:45  a.m.] 

BIUJNG  COOC  4144MI1-M 


Meeting  of  the  National  Advisory 
Research  Resources  Council 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Research  Resources 
Council,  Division  of  Research  Resources 
(DRR).  September  19-20. 1985.  Wilson 
Hall,  James  A.  Shannon  Building, 
National  Institutes  of  Health,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20205.  at  approximately  9:00  a.m. 

This  meeting  will  be  open  to  the 
public  on  September  19  from  9:00  a.m. 
until  10:15  a.m.  to  discuss  administrative 
details  such  as  previous  meeting 
minutes  and  the  budget  report. 
Attendance  by  the  public  wilFbe  limited 
to  space  available. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
522b[c)(6).  Title  5.  U.S.  Code  and  Section 
10(d)  of  Pub.  L  92-463.  the  meeting  will 
be  closed  to  the  public  on  September  19 
from  10:15  a.m.  until  adjournment  on 
September  20  for  the  review,  discussion, 
and  evaluation  of  individual  grant 
applications.  The  applications  and 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mr.  James  Augustine,  Information 
Officer.  DRR.  Building  31,  Room  5B10, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20205,  (301)  496-5545,  will 
provide  a  summary  of  the  meeting  and  a 
roster  of  the  Council  members  upon 
request.  Dr.  James  F.  O'Donnell,  Deputy 
Director,  Division  of  Research 
Resources,  Building  31,  Room  5B03, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20205.  (301)  496-6023,  will 
furnish  substantive  program  information 


upon  request,  and  will  receive  any 
comments  pertaining  to  this 
announcement. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.306,  Laboratory  Animal 
Sciences  and  Primate  Research;  13.333, 
Clinical  Research;  13.337,  Biomedical 
Research  Support:  13.371.  Biotechnology 
Resources:  13.375,  Minority  Biomedical 
Research  Support.  National  Institutes  of 
Health] 

Dated:  August  2. 1985. 
B«tty  |.  Beveridge, 

NIH  Committee  Management  Officer. 
[FR  Doc.  85-19215  Filed  8-12-85;  8:45  am) 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Performance  Review  Board 
Appointments 

AGENCY:  Department  of  the  Interior. 
action:  Notice  of  Performance  Review 
Board  Appointments. 

summary:  This  notice  provides  the 
names  of  individuals  who  have  been 
appointed  to  serve  as  members  of  the 
Department  of  the  Interior  Performance 
Review  Boards.  The  publication  of  these 
appointments  is  required  by  section 
405(a)  of  the  Civil  Service  Reform  Act  of 
1978  (Pub.  L.  95-454,  5  U.S.C.  4314(c)(4)). 
EFFECTIVE  DATE:  August  13. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Morris  A.  Simms.  Director  of  Personnel. 
Office  of  the  Secretary,  Department  of 
the  Interior,  1800  C  Street  NW.. 
Washington,  D.C.  20240.  Telephone 
Number:  343-6761. 

Department  of  the  Interior 
Performance  Review  Boards  (PRB's) 

Departmental  PRB 

Ann  D.  McLaughlin.  Chairperson 
William  Klostermeyer  (Career) 
David  Brown  (Noncareer) 
Arnold  Petty  (Career) 
F.  Eugene  Hester  (Career) 
Lyle  Reed  (Career) 

Office  of  the  Secretary  PRB 

Joseph  Doddridge  (Career).  Chairperson 
Charlotte  Spann  (Career) 
Kristine  Marcy  (Career) 
Oscar  Mueller  (Career) 
Albert  Camacho  (Career) 

Assistant  Secretary — Indian  Affairs 
PRB 

Stanley  Speaks  (Career.  Field), 

Chairperson 
William  Ragsdale  (Career,  Field) 
Earl  Barlow  (Career.  Field) 
Nancy  Garrett  (Career) 


Solicitor  PRB 

Keith  Eastin  (Noncareer),  Chairperson 
Christopher  Cannon  (Noncareer) 
W.  Pierce  Elliott  (Career) 
David  Watts  (Career,  Field) 
Ruth  G.  VanCleve  (Career) 

Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks  PRB 

P.  Daniel  Smith  (Noncareer). 

Chairperson 
Jerry  Rogers  (Career) 
Howard  Larsen  (Career,  Field) 
Robert  Baker  (Career,  Field) 
Ronald  Lambertson  (Career) 

Assistant  Secretary — Water  and 
Science  PRB 

Harold  Furman  (Noncareer). 

Chairperson 
Richard  Atwater  (Noncareer) 
James  E.  Cook  (Career) 
Thomas  Buchanan  (Career) 
Robert  Hamilton  (Career) 
Donald  Kesterke  (Career) 
Philip  Meikle  (Career) 

Assistant  Secretary — Land  and 
Minerals  Management  PRB 

J.  Steven  Griles  (Noncareer), 

Chairperson 
Thomas  Gernhofer  (Career) 
Carson  Gulp  (Career) 
Robert  Lawton  (Career) 
Neil  Morck  (Career,  Field) 

Dated:  August  8. 1985. 

Gerald  R.  Riso. 

Principal  Deputy  Assistant  Secretary — 
Policy.  Budget  and  Administration. 

[FR  Doc.  85-19209  Filed  8-12-85;  8:45  am] 

ULUNO  CODE  431(mO-M 


Bureau  of  Land  Management 

[AA-8103-2] 

Alaska  Native  Claims  Selection; 
Doyon,  Ltd. 

Correction 

In  FR  Doc.  85-18122  appearing  on 
page  31044  hi  the  issue  of  Wednesday 
July  31, 1985.  make  the  following 
correction:  In  the  first  column,  in  the 
first  paragraph,  the  last  line  should  read 
"26. 1985," 

BILLING  Cod*  1S0S-01-M 


[M-43877] 

Montana;  Order  Providing  for  Opening 
of  Public  Lands 

AGENCY:  Bureau  ot  Land  Management. 
Montana  State  Office.  Interior. 
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action:  Order  Providing  for  Opening  of 
Public  Lands  in  Fergus  County, 
Montana. 

summary:  This  Order  will  open  the 
lands  reconveyed  in  an  exchange  under 
the  Act  of  October  21. 1976.  to  the 
operation  of  the  public  land  laws.  No 
mineral  estate  was  transferred  or 
acquired  in  the  exchange. 
date:  At  9  a.m.  on  September  20. 1985. 
the  lands  reconveyed  to  the  United 
States  shall  be  open  to  the  operation  of 
the  public  land  laws,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals  and  the  requirements  of 
applicable  law. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  H.  Croteau.  Chief.  Lands 
Adjudication  Section.  BLM.  P.O.  Box 
36800,  Billings,  Montana  59107.  phone 
(406)  657-6082. 

SUPPLEMENTARY  INFORMATION:  The 
surface  estate  only  in  the  following 
described  lands  was  reconveyed  to  the 
United  States: 

Principal  Meridian.  Montana 

T.  23  N.,  R.  22  E.. 

Sec.  19,  lot  6; 

Sec.  20.  lot  6; 

Sec.  21,  lots  5,  6,  7  and  8; 

Sec.  28,  lot  1.  NWV4NE'/4  and  NEy4NWV4: 

Sec.  29,  lots  2.  3. 4  and  6. 
T.  22  N.,  R.  23  E.. 

Sec.  6,  lot  2. 
T.  23  N.,  R.  23  E., 

Sec.  31.  lots  4  and  5. 

Aggregating  384.91  acres. 
John  A.  Kwiatkowski, 
Acting  State  Director. 
August  2, 1985. 
(FR  Doc.  85-19190  Filed  8-12-85;  8:45  am] 

BILLING  COOe  4310-ON-M 


Platte  River  Resource  Area,  Casper 
District,  WY;  Availability  of  the  Record 
of  Decision  (ROD)  for  the  Platte  River 
Resource  Management  Plan  (RMP) 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  notice  that  the  Wyoming 
State  Director  has  approved  in  a  record 
of  decision  the  RMP  for  the  Platte  River 
Resource  Area. 

summary:  The  RMP  presents  a 
management  plan  that  will  be 
implemented  on  about  1.4  million  acres 
of  public  land  in  the  Platte  River 
Resource  Area.  The  ROD  adopts  the 
proposed  plan  that  was  presented  in  the 
final  EIS.  The  approved  plan  will  guide 
management  in  the  Resource  area  for 
the  next  10  years  or  more. 

Location  of  documents:  The  ROD  and 
associated  draft  and  final  EISs  are 
available  to  the  public  on  request  at  the 


address  noted  below.  Jim  Melton,  Area 
Manager.  Platte  River  Resource  Area, 
Bureau  of  Land  Management,  111  South 
Wolcott,  Casper,  WY  82601.  Phone:  (307) 
261-5191. 

Public  Participation:  The  public  has 
been  intensively  involved  with  the 
preparation  of  this  RMP.  All  comments 
submitted  by  the  public  on  the  dreft 
RMP  and  EIS  (preferred  plan)  were 
addressed  in  the  final  RMP  and  EIS 
(proposed  plan).  In  several  instances, 
public  comments  were  incorporated  into 
the  RMP  for  clarity. 

One  protest  was  received  during  the 
30-day  protest  period.  A  decision  for 
that  portest  has  been  issued  by  the 
Director  of  the  BLM.  No  change  was 
made  in  the  RMP  as  a  result  of  the 
protest. 

SUPPLEMENTARY  INFORMATION:  The  four 
altematives  in  the  EIS  included  the 
continuation  of  present  management, 
low  level,  moderate  level,  and  high  level 
management.  The  consequences  of 
implementing  each  alternative  was 
presented.  A  preferred  management 
plan  was  presented  in  the  draft  that  best 
addressed  each  of  the  issues. 

A  proposed  plan  was  presented  in  the 
final  EIS  and  was  the  environmentally 
preferred  alternative.  The  RMP  includes 
all  practicable  mitigation.  After 
implementation  of  the  plan,  other  site- 
specific  mitigation  resulting  from 
analyses  of  various  proposals  may  be 
required. 

Dated:  August  5, 1985. 
Hillary  A.  Oden, 
State  Director. 
[FR  Doc.  85-19191  Filed  8-12-85;  8:45  am] 

BILLING  COOE  4310-22-M 


[INT  DRMP/EIS  85-37] 

Availability  of  the  Draft  Resource 
Management  Plan/Environmental 
Impact  Statement  for  the  Elko 
Resource  Area  Nevada 

August  6, 1985. 

agency:  Bureau  of  Land  Management 

(BLM).  Interior. 

ACTION:  Notice  of  availability  of  and 

public  hearings  on  the  draft  resource 

management  plan/environmental  impact 

statement  for  the  Elko  Resource  Area, 

Elko  District,  Nevada. 

summary:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969  and  section  202  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  the  Elko  District  BLM.  has 
prepared  a  combined  Resource 
Management  Plan/Environmental 
Impact  Statement  for  the  Elko  Resource 
Area,  Elko  District,  Nevada. 


supplementary  information:  The  Elko 

Resource  Management  Plan/ 
Environmental  Impact  Statement  is  a 
comprehensive  land  use  planning 
document  which  establishes 
management  actions  and  objectives  for 
resource  condition  and  use  levels,  the 
standards  of  monitoring  and  evaluating 
the  plan's  effectiveness,  and  the  need 
for  more  detailed  management  plans.  It 
also  is  an  environmental  impact 
statement  which  analyzes  the  effects  of 
implementing  a  multiple  use  resource 
management  plan  on  3.1  million  acres  of 
public  land  within  portions  of  Lander, 
Eureka  and  Elko  counties  in  Nevada. 
Four  alternatives  were  considered  along 
with  the  Preferred  Alternative.  The 
Preferred  Alternative  includes  a 
proposal  to  recommend  36.460  acres  in 
two  wilderness  study  areas  as 
preliminarily  suitable  for  wilderness 
designation,  and  396,989  animal  unit 
months  available  for  livestock  grazing. 
The  affected  environment  is  described 
and  the  environmental  consequences 
occurring  from  each  alternative  are 
discussed. 

FOR  FURTHER  INFORMATION  CONTRACT 

Rodney  Harris,  District  Manager,  ATTN: 
RMP/EIS  Coordinator,  Bureau  of  Land 
Management  3900  E.  Idaho  St.,  Elko,  NV 
89801,  (702)  738-4071. 

Copies  of  the  draft  document  are 
available  for  review  at  the  following 
locations: 

Office  of  Public  Affairs,  Bureau  of  Land 
Management,  18th  and  C  Streets, 
Washington,  D.C.  20240 

Bureau  of  Land  Management,  Nevada 
State  Office.  300  Booth  Street  Reno. 
Nevada  89520,  (702)  784-5448 

Bureau  of  Land  Management,  Las  Vegas 
District  Office.  4765  West  Vegas 
Drive.  Las  Vegas.  Nevada  89102  (702) 
385-6403 

Bureau  of  Land  Management, 
Winnemucca  District  Office,  705  East 
4th  Street,  Wiimemucca,  Nevada 
89445,  (702)  623-3676 

Bureau  of  Land  Management,  Ely 
District  Office.  Star  Route  5.  Box  1, 
Ely.  Nevada  89301.  (702)  289-4865 

Bureau  of  Land  Management,  Carson 
City  District  Office.  1050  E.  William 
Street,  Suite  335,  Carson  City,  Nevada 
89701,  (702)  882-1631 

Bureau  of  Land  Management,  Battle 
Mountain  District  Office.  North  2nd 
and  Scott  Streets.  Battle  Mountain, 
Nevada  89820.  (702)  635-5181 

Elko  County  Library.  720  Court  Street, 
Elko,  Nevada  89801 

Government  Publications  Dept., 
University  of  Nevada,  Reno,  Getchell 
Library,  Reno.  Nevada  89557 
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University  of  Nevada.  L,as  Vega,  fames 

R.  Dickinson  Library,  4505  Marj'iand 

Parkway,  Las  Vegas,  Nevada  89154 
Eureka  County  Library,  P.O.  Box  21. 

Eureka,  Nevada  89316 
Lander  County  Library,  Battle  Mountain. 

Nevada  89820 
White  Pine  County  Library,  Campton 

Street.  Ely,  Nevada  89301 
Nevada  State  Library,  Library  Building. 

401  N.  Carson  Street.  Carson  City, 

Nevada  89710. 

A  copy  of  the  Draft  RMP/EIS  will  be 
sent  to  all  individuals,  agencies  and 
groups  who  have  expressed  interest  in 
the  Elko  Resource  Area  planning 
process,  and  a  limited  number  of  copies 
are  available  upon  request  from  the 
District  Manager  at  the  above  address. 

DATES:  Written  comments  concerning 
issues  pertinent  to  the  Elko  Resource 
Area  RMP/EIS  will  be  accepted  until 
November  15, 1985.  Public  hearings  have 
been  scheduled  for  October  2. 1985,  7:30 
p.m..  at  the  Elko  Convention  Center,  700 
Festival  Way  in  Elko,  Nevada  and 
October  3, 1984,  7:30  p.m.  at  the  Holiday 
Inn.  1000  E.  Sixth  Street  in  Reno, 
Nevada.  Testimony  concerning  the 
issues  will  be  accepted  at  these 
hearings.  Interested  individuals, 
representatives  of  organizations  and 
public  officials  wishing  to  testify  are 
requested  to  contact  the  District 
Manager  for  advance  registration  by 
4:15  September  27, 1985. 

Edward  F.  Spang. 

State  Director.  Nevada. 

|FR  Doc.  85-19202  Filed  8-12-65;  8:45  am] 

BU.LJMG  COOC  4130-«5-M 


(A-18909] 

Arizona;  Exchange  of  PubHc  and 
Private  Lands 

August  5. 1985. 

Notification  is  hereby  given  of  the 
consummation  of  an  exchange  of  lands 
between  the  United  States  and  Robert  E. 
and  Pamela  Johnson.  The  Bureau  of 
Land  Management  has  transferred  the 
following  described  land  out  of  Federal 
ownership  on  July  25, 1985,  by  Patent 
No.  02-85-0058,  pursuant  to  section  206 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976: 

Gila  and  Salt  River  Meridian 
T.  19  N.,  R.  21  W., 

Sec.  31.  Lot  6. 

Containing  19.94  acres  in  Mohave  County. 

In  exchange  the  following  described 
lands  were  reconveyed  to  the  United 
States: 

T.  25  N.,  R.  17  W, 


Sec.  31.  Lots  3  and  4,  EV^SWV4,  SEV«. 
Containing  320.15  acres  in  Mohave  County. 

The  exchange  was  based  on 
approximately  equal  values. 

The  lands  reconveyed  to  the  United 
States  will  be  open  to  entry  under  the 
general  land  laws.  The  mineral  estate  is 
retained  by  the  Santa  Fe  Railroad 
Company. 

This  information  is  provided  to  all 
interested  parties  of  the  consummation 
of  a  land  title  exchange  action, 
lohn  T.  Mezes, 

Chief.  Branch  of  Lands  and  Minerals 
Operations. 
[FR  Doc.  85-19220  Filed  8-12-85;  8:45  am] 

BHJJMG  COOC  4310-33-M 


[W-B31031 

Wyoming;  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

August  5. 1985. 

Pursuant  to  the  provisions  of  Pub.  L. 
97^51,  96  Stat.  2462-2466,  and 
Regulation  43  CFR  3108.2-3(a)  and  (b)(1), 
a  petition  for  reinstatement  of  oil  and 
gas  lease  W-83103  for  lands  in  Fremont 
County,  Wyoming  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5.00  per  acre,  or  fraction 
thereof,  per  year  and  16%  percent, 
respectively. 

The  lessee  has  paid  the  required 
$500.00  administrative  fee  and  $106.25  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  W-83103  effecitve  April  1, 1985, 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Andrew  L.  Tarshis, 
Chief.  Leasing  Section. 
[FR  Doc.  85-19221  Filed  8-12-85:  8:45  am] 

BILUNG  CODE  43tO-22-M 


National  Parle  Service    ■ 

Upper  Delaware  National  Scenic  and 
Recreational  River,  Meeting 

agency:  Upper  Delaware  Citizens 
Advisory  Council,  Interior.  National 
Park  Service. 
ACTION:  Notice  of  meeting. 


summary:  This  notice  sets  forth  the  date 
of  the  forthcoming  meeting  of  the  Upper 
Delaware  Citizens  Advisory  Council. 
Notice  of  this  meeting  is  required  under 
the  Federal  Advisory  Committee  Act. 

date:  August  23, 1985,  7:00  p.m. 

ADDRESS:  Town  of  Tusten, 
Narrowsburg.  New  York. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  T.  Hutzky,  Superintendent.  Upper 
Delaware  National  Scenic  and 
Recreational  River,  Drawer  C. 
Narrowsburg.  N.Y.  12764-0159,  (717) 
729-7135. 

SUPPLEMENTARY  INFORMATION:  The 
Advisory  Council  was  established  under 
section  704(f)  of  the  National  Park  and 
Recreation  Act  of  1978,  Pub.  L.  95-625, 
16  U.S.C.  1274  note,  to  encourage 
maximum  public  involvement  in  the 
development  and  implementation  of  the 
plans  and  programs  authorized  by  the 
Act.  The  Council  is  to  meet  and  report  to 
the  Delaware  River  Basin  Commission, 
the  Secretary  of  the  Interior,  and  the 
Governors  of  New  York  and 
Pennsylvania  in  the  preparation  of  a 
management  plan  and  on  programs 
which  relate  to  land  and  water  use  in 
the  Upper  Delaware  region.  The  agenda 
for  the  meeting  will  include  items 
regarding  continuance  of  discussion  of 
requirements  for  a  river  management 
plan.  The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public  may 
file  with  the  Council  a  written  statement 
concerning  agenda  items.  The  statement 
should  be  addressed  to  the  Council  c/o 
Upper  Delaware  National  Scenic  and 
Recreational  River.  Drawer  C. 
Narrowsburg,  N.Y.  12764-0159.  Minutes 
of  meeting  will  be  available  for 
inspection  four  weeks  after  the  meeting 
at  the  permanent  headquarters  of  the 
Upper  Delaware  National  and 
Recreational  River,  River  Road,  1-3/4 
miles  north  of  Narrowsburg,  N.Y.. 
Damascus  Township,  Pennsylvania. 

Dated:  August  5. 1965. 
James  W.  Coleman,  Jr., 

Regional  Director.  Mid-Atlantic  Region. 
[FR  Doc.  85-19247  Filed  8-12-85:  8:45  am] 

BILLING  CODE  4310-70-M 


Intention  To  Extend  Concession 
Contract;  Lake  Meade  Ferry  Service, 
Inc. 

Pursuant  to  the  provisions  of  section  5 
of  the  Act  of  October  9, 1965  (79  Stat. 
969;  16  U.S.C.  20),  public  notice  is  hereby 
given  that  sixty  (60)  days  after  the  date 
of  publication  of  this  notice,  the 
Department  of  the  Interior,  through  the 
Director  of  the  National  Park  Service, 
proposes  to  extend  a  concession 
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contract  with  Lake  Mead  Perry  Service. 
Inc.,  authorizing  it  to  continue  to  provide 
sightseeing  tourboat  facilities  and 
services  for  the  public  at  Lake  Mead 
National  Recreational  Area  for  a  period 
of  one  (1)  year  from  October  1. 1985, 
through  September  30, 1986,  or  until  a 
new  contractual  document  is  executed, 
whichever  occurs  first. 

This  contract  extension  has  been 
determined  to  be  categorically  excluded 
from  the  procedural  provisions  of  the 
National  Environmental  Policy  Act.  and 
no  environmental  document  will  be 
prepared. 

The  foregoing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  contract  which  expires  by 
limitation  of  time  on  September  30, 1985. 
and  therefore,  pursuant  to  the  Act  of 
October  9, 1965,  as  cited  above,  is 
entitled  to  be  given  preference  in  the 
renewal  of  the  contract  and  in  the 
negotiation  of  a  new  contract  as  defined 
in  36  CFR,  Part  51.5. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner  must  be  postmarked  or 
hand  delivered  on  or  before  the  sixtieth 
(60th)  day  following  publication  of  this 
notice  to  be  considered  and  evaluated. 
The  National  Park  Service  has 
determined  that  60  days  is  suflicient 
time  to  prepare  and  submit  offers  by  the 
deadline  because  no  additional 
requirements  above  and  beyond  those 
stated  in  the  current  concession  contract 
are  called  for  pursuant  to  this  extension. 

Interested  parties  should  contact  the 
Regional  Director,  Western  Regional 
Office,  450  Golden  Gate  Avenue,  San 
Francisco,  California  94102,  for 
information  as  to  the  requirements  of 
the  proposed  contract. 

Dated:  July  23, 1985. 
W.  LoweU  White. 

Acting  Regional  Director.  Western  Region. 
(FR  Doc.  85-19246  Filed  8-12-85;  8:45  am] 

BIUJMG  CODE  4310-70-M 


National  Register  of  Historic  Places; 
Arizona  et  al.;  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  August 
3, 1985.  Pursuant  to  §  60.13  of  36  CFR 
Part  60  written  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park  Service, 
U.S.  Department  of  the  Interior, 


Washington,  DC  20243.  Written 

comments  should  be  submitted  by 

August  28, 1985. 

Carol  D.  ShuU. 

Chiefof  Registration,  National  Register. 

ARIZONA 

Maricopa  County 

Phoenix,  6th  Avenue  Hotel-Windsor  (Phoenix 

Commercial  MRA),  546  W.  Adams 
Phoenix.  Anchor  Manufacturing  Co.  (Phoenix 

Commercial  MRA),  551  S.  Central 
Phoenix,  Arizona  Citrus  Growers  Association 

Warehouse  (Phoenix  Commercial  MRA), 

601  E.  Jackson 
Phoenix,  Arizona  Compress  &  Warehouse  Co. 

Warehouse  (Phoenix  Commercial  MRA), 

215  S.  13th  St. 
Phoenix.  Arizona  Orange  Association 

Packing  House  (Phoenix  Commercial 

MRA),  520  W.  Jackson 
Phoenix,  Arvizu's  El  Fresnal  Grocery  Store 

(Phoenix  Commercial  MRA),  310  E. 

Buchanon 
Phoenix,  Baird,  F.  S..  Machine  Shop  (Phoenix 

Commercial  MRA),  623  E.  Adams 
Phoenix.  Bayless,  J.  B..  Store  No.  7  (Phoenix 

Commercial  MRA).  825  N.  7th  St. 
Phoenix.  Browns's  Pharmacy  (Phoenix 

Commercial  MRA).  1000  E.  Pierce 
Phoenix,  Central  Wholesale  Terminal 

(Phoenix  Commercial  MRA),  315  E. 

Madison  &  227  S.  3rd  St. 
Phoenix,  Chambers  Transfer  &  Storage  Co. — 

Central  Warehouse  (Phoenix  Commercial 

MRA),  15-39  E.  Jackson. 
Phoenix,  Chambers  Transfer  &  Storage  Co. 

(Phoenix  Commercial  MRA).  309  S.  4th 

Ave. 
Phoenix,  Coca  Cola  Bottling  Works  (Phoenix 

Commercial  MRA),  547  W.  Jefferson 
Phoenix,  Copeland  &  Tracht  Service  Station 

(Phoenix  Commercial  MflA),  1702  W.  Van 

Buren 
Phoenix,  EUingson  Building  (Phoenix 

Commercial  MRA),  19  E.  Washington 
Phoenix.  Fry  Building-Baxter  Block  (Phoenix 

Commercial  MRA).  146  E.  Washinton 
Phoenix,  Gerardo's  Building  (Phoenix 

Commercial  MRA).  421  S.  3rd  St. 
Phoenix,  Hanny's  (Phoenix  Commercial 

MRA),  44  N.  l8t  St. 
Phoenix,  Heard  Building  (Phoenix 

Commercial  MRA),  112  N.  Central 
Phoenix,  High  Class  Food  Company  (Phoenix 

Commercial  MRA),  1410  E.  Washington 
Phoenix,  Hotel  St.  James  (Phoenix 

Commercial  MRA),  21 E.  Madison 
Phoenix,  Hurley  Building  (Phoenix 

Commercial  MRA),  536,  544-548  W. 

McDowell  &  1601  N.  7th  Ave. 
Phoenix,  lOOF  Hall  (Phoenix  Commercial 

MRA),  245  W.  Adams 
Phoenix,  King's  Rest  Motor  Court  (Phoenix 

Commercial  MRA),  801  S.  17th  Ave. 
Phoenix.  Knights  of  Pythias  Building 

(Phoenix  Commercial  MRA},  829  N.  Ist 

Ave 
Phoenix,  Lightning  Delivery  Co.  Warehouse 

(Phoenix  Commercial  MRA),  425  E. 

Jackson 
Phoenix.  Lois  Grunow  Memorial  Clinic 

(Phoenix  Commercial  MRA).  926  E. 

McDowell 


Phoenix,  Medical  Arts  Building  (Phoenix 

Commercial  MRA).  SW  comer  7th  SL- 

McDoweU 
Phoenix.  Ong  Yut  Geong  Wholesale  Market 

(Phoenix  Commercial  MRA).  502  S.  2nd  St 
Phoenix,  Orpheum  Theater  (Phoenix 

Commercial  MRA).  209  W.  Adams 
Phoenix.  Pay'n  Takit  #13  (Phoenix 

Commercial  MRA),  1402  E.  Van  Buren 
Phoenix,  Poy'n  Takit  « 5  (Phoenix 

Commercial  MRA).  1012  N.  7th  Ave. 
Phoenix.  Pay'n  Takit  Markit  4t 26  (Phoenix 

Commercial  MRA).  928  E.  Pierce 
Phoenix.  Phoenix  Seed  &  Feed  Company 

(Phoenix  Commercial  MRA).  411  S.  2nd  St 
Phoenix.  Rose  Tourist  Camp  (Phoenix 

Commercial  MRA).  1555  W.  Van  Buren 
Phoenix,  Shell  Oil  Co.  (Phoenix  Commercial 

MRA).  425  S.  16th  Ave. 
Phoenix.  Steinegger  Lodging  House-Alamo 

Hotel-St.  Francis  Hotel-Golden  West  Hotel 

(Phoenix  Commercial  MRA).  27  E.  Monroe 
Phoenix.  Storage  Warehouse  (Phoenix 

Commercial  MRA),  429  W.  Jackson 
Phoenix,  Sun  Mercantile  Building  (Phoenix 

Commercial  MRA).  232  S.  Third  St 
Phoenix.  Title  and  Trust  Building  (Phoenix 

Commercial  MRA),  112  N.  Ist  Ave. 
Phoenix,  Union  Station  (Phoenix  Commercial 

MRA).  4th  Ave.  &  R.R.  Tracks 
Phoenix,  Wakelin.  E.  S.,  Grocery  Company 

Warehouse  (Phoenix  Commercial  MRA). 

440  W.  Jackson 
Phoenix,  Walker.  /.  W..  Building-Central 

Arizona  Light  fr  Power  (Phoenix 

Commercial  MRA),  10  N.  3rd  Ave.  &  300  W. 

Washington 
Phoenix,  Western  Wholesale  Drug  Co. 

Warehouse  (Phoenix  Commercial  MRA). 

101  E.  Jackson 
Phoenix.  Whitney.  /.  T,  Funeral  Chapel 

(Phoenix  Commercial  MRA).  330  N.  2nA 

Ave. 
Phoenix,  Winters  Building-Croig  Building 

(Phoenix  Commercial  MRA)  39  W.  Adams 
Phoenix,  Yaun  Ah  Gim  Groceries  (Phoenix 

Commercial  MRA).  1002  S.  4th  Ave. 

CALIFORNIA 
Alameda  County 

Berkeley,  Chamber  of  Commerce  Building. 
2140-2144  Shattuck  Ave  ft  2071-2089 
Center  St. 

Contra  Costa  County 

Walnut  Creek,  Shadelands  Ranch  House. 
2660  Ygnacio  Valley  Rd. 

Los  Angeles  County 

Los  Angeles.  Engine  Co.  No.  27. 1355  N. 
Cahuenga  Blvd. 

San  FrancisGO  County 

San  Francisco,  Wilford.  Albert  Houses.  2121 
&  2127  Vallejo  St. 

COLORADO 

Denver  County 

Denver,  Agnes-Phipps  Memorial  Saniton'um. 
Bldg.  *251  ft  276  Roslyn  Circle  on  Lowry 
AFB 
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CONNECTICUT 
Harford  County 

Hartford.  Prospect  Avenue  Historic  District, 
Roughly  bounded  by  Albany  Ave..  N. 
Branch  Park  River  Ehzabeth  &  Fern  Sts.. 
Prospect  &  Asylum  Aves.  ft  Sycamore  Rd. 

Suffield,  Farmington  Canal-New  Haven  and 
Northampton  Canal,  Roughly  from  SufTield 
in  Hartford  Cty.  to  New  Haven  in  New 
Haven  Cty. 

Middlesex  County 

Middletown,  Connecticut  General  Hospital 
for  the  Insane.  Silver  St.  E.  of  Eastern  Dr. 

New  Haven  County 

Northford.  Fourth  District  School.  Old  Post 
Rd. 

Windham  County 

Central  Village.  Plainfield  Woolen  Company 

Mill.  Main  St. 
Danielson,  Quinebaug  Mill-Quebec  Square 

Historic  District.  Roughly  bounded  by 

Quinebaug  River.  Quebec  Square.  Elm  &  S. 

Main  Sts. 

IIXINOIS 
Cook  County 

Chicago,  Municipal  Courts  Building.  116  S. 

Michigan  Ave. 
Chicago,  Swedish  .American  Telephone 

Company  Building.  5235-5257  N. 

Ravens  wood  Evanston,  Perkins.  Dwight, 

House.  2319  Lincoln  St. 

Effingham  County 

Effingham.  Effingham  County  Courthouse, 
110  E.  Jefferson  St. 

LaSalle  County 

LaSalle.  LaSalle  City  Building.  745  Second  St. 

Madiaon  County 

Collinsville,  Miners  Institute  Building.  204  W. 
Main 

McDonough  County 

Adair  vicinity,  Welling-Everly  Horse  Bam, 
Off  US  136 

Rock  Island  County 

Rock  Island,  Lincoln  School,  7th  Ave.  and 
22nd  St. 

Vermilion  County 

Hoopeston,  Hoopes-Cunningham  Mansion, 
424.  E.  Penn  St. 

MINNESOTA 

Carlton  County 

Lindholm  Oil  Company  Service  Station 
Carlton.  Carlton  County  Courthouse:  3rd  St. 

and  Walnut  Ave. 
Cloqueti  Cloquet-Northern  Office  Building, 

Avenue  C  &  Arch  St. 
Cloquet.  Park  Place  Historic  District.  1,  512. 

520,  and  528  Park  PI. 
Cloquet,  Shaw  Memorial  Library,  406 

Cloquet  Ave. 

Mille  I.ac8  County 

Milaca,  Milaca  Municipal  Hall.  145  Central 

Ave.  S. 
Onamia,  Onamia  Municipal  Hall,  Main  and 

Birch  Sts. 


Princeton,  Dunn.  Robert  C.  House.  708  S.  4th 

St. 
Princetion.  Gile.  Ephriam  C,  House.  311  8th 

Ave.  S. 
Wahkon,  ELLEN  RUTH  (launch).  Main  St. 

between  Lake  Shore  Blvd.  and  Fifth  St. 

MISSISSIPPI 

Adams  County 

Natchez  vicinity.  Glen  Aubin.  Off  US  61 

Alcorn  County 

Corinth,  Corinth  Post  Office.  515  Fillmore  St. 

Noxubee  County 

Macon,  Maudwin.  101  Washington  St. 

Simpson  County 

Mendenhall,  Simpson  County  Courthouse, 
Courthouse  Square 

NEW  YORK 

Clinton  County 

Plattsburgh,  United  States  Oval  Historic 
District  (Plattsburgh  City  MRA).  US  9 

Nassau  County 

Flower  Hill,  Denton,  George  W..  House.  West 
Shore  Rd. 

Onondaga  County 

famesville.  Ives.  Dr.  John.  House.  6575  E. 
Seneca  Turnpike 

Westchester  County 

Yonkers,  Bell  Place — Locust  Hill  A  venue 
Historic  District.  Roughly  bounded  by 
Cromwell  PI.,  Locust  Hill  Ave.,  Baldwin  PI. 
&  N.  Broadway 

NORTH  DAKOTA 

Benson  County 

York  vicinity,  Pierson  Farm,  3.5  miles  S.  of 
York  off  US.  2 

Traill  County 

Hillsboro  vicinity,  Ellingson  Farm  District,  1 
mile  N.  &  2.5  miles  W.  of  Hillsboro 

NORTHERN  MARIANA  ISLANDS 

Roth 

Songsong,  Mochong 

TEXAS 
Brewster  County 

Burro  Mesa  Archeological  District  (41BS187, 
41BS220.  41BS221.  41BS630) 

Nueces  County 

Tucker  Site  (41NU46) 

VERMONT 

Windsor  County 

Weston,  Weston  Village  Historic  District. 
Main.  Park  &  School  Sts.,  Lawrence  Hill, 
Landgrove  &  Trout  Club  Rds.,  Mill  Lane  & 
Chester  Mountain  Rd. 

WASHINGTON 

Grays  Harbor  County 

Hoquiam,  McTaggart,  Lachlin,  House.  224  L 
St. 


Yakima  County 

Zillah  vicinity.  Teapot  Dome  Service  Station, 
Old  State  HW 12 

The  15-day  commenting  period  for  the 
following  property  is  to  waived  in  order 
to  assist  the  buildings  preservation 
through  the  tax  certification. 

SOUTH  CAROUNA 

Charleston  County 

Charleston,  Charleston  Old  and  Historic 
District  (Boundary  Increase),  25  Warren — 
114  St.  Phillip  Sts.  &  25^  Warren  St. 

[FR  Doc.  85-19245  Filed  8-12-85;  8:45  am] 

BtLUNQ  CODE  4310-70-11 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-228] 

Chelatchie  Prairie  Railroad,  Inc.— 
Abandonment— in  Clark  County,  WA; 
Findings 

The  Commission  has  found  that  the 
public  convenience  and  necessity  permit 
Chelatchie  Prairie  Railroad,  Inc.,  to 
abandon  its  entire  29.5  mile  line  of 
railroad  between  Rye  (milepost  0.00) 
and  Chelatchie  (milepost  25.50)  in  Clark 
County,  WA. 

A  certificate  will  be  issued 
authorizing  this  abandonment  unless 
within  15  days  after  this  publication  and 
the  Commission  also  finds  that:  (1)  A 
financially  responsible  person  has 
offered  assistance  (through  subsidy  or 
purchase)  to  enable  the  rail  service  to  be 
continued;  and  (2)  it  is  likely  that  the 
assistance  would  fully  compensate  the 
railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer:  "RAIL 
SECTION.  AB-OFA."  An  offer 
previously  made  must  be  remade  within 
this  10-day  period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1152.27. 
lames  H.  Bayne, 
Secretary. 

[FR  Doc.  85-19290  Filed  8-12-85:  8:45  am] 

BILUNO  CODE  703S-01-M 


JMI 
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(Finance  Docket  No.  307051 

The  Milwaukee  Road.  Inc.— Trackage 
Rights  Exemption  Consolidated  Rail 
Corporation;  Exemption 

The  Milwaukee  Road,  Inc.,  has 
entered  into  an  agreement  for  overhead 
trackage  rights  over  Consolidated  Rail 
Corporation  (CR)  track  between 
milepost  86.28  at  Beehunter.  IN,  to 
milepost  92.40  at  Sanbom.  IN,  thence 
westerly  a  distance  of  approximately 
4.44  miles  on  CR's  Old  Hawthorne  Mine 
Track  Lead  to  the  Hawthorne  mine,  a 
total  distance  of  approximately  10.58 
miles.  This  trackage  rights  agreement 
will  be  effective  on  August  1, 1985. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction. 

Dated:  August  6, 1985. 

By  the  Commission,  Heber  P.  Hardy, 
Director,  Office  of  Proceedings. 
James  H.  Bayne, 
Secretary. 
[FR  Doc.  8&-19180  Filed  8-12-85;  8:45  am] 

BILUNQ  COOe  703S-01-M 


[Docket  No.  AB-12  (Sut>-88X)] 

Southern  Pacific  Trartsportation 
Company— Discontinuance 
Exemption— in  Shasta  County,  CA 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

summary:  The  Interstate  Commerce 
Commission  exempts  the  discontinuance 
of  service  by  the  Southern  Pacific 
Transportation  Company  over  4.58  miles 
of  line  owned  by  the  United  States 
Bureau  of  Reclamation  (the  Matheson 
Branch),  extending  from  milepost  258.62 
to  milepost  263.2,  in  Shasta  County.  CA, 
subject  to  standard  labor  protective 
conditions. 

DATES:  This  exemption  will  be  effective 
on  September  12, 1985.  Petitions  to  stay 
must  be  filed  by  August  23. 1985,  and 
petitions  for  reconsideration  must  be 
filed  by  September  3, 1985. 
ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-12  (Sub-No.  88X)  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission.  Washington,  DC  20423 

(2)  Petitioner's  representative:  G«iry  A. 
Laakso.  Southern  Pacific  Building, 
One  Market  Plaza.  San  Francisco.  CA 
94105 

FOR  FURTHER  INFORMATION  CONTACT: 

Louis  E.  Gitomer,  (202)  275-7245. 


SUPPLEMENTARV  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision  write  to  T.S. 
InfoSystem.  Inc..  Room  2229,  Interstate 
Commerce  Commission  Building. 
Washmgfon,  DC,  20423,  or  call  289-4357 
(DC  Metropolitan  area)  or  toll  free  (800) 
424-5403. 

Decided:  August  1, 1985. 

By  the  Commission,  Chairman  Taylor,  Vice 
Chairman  Gradison,  Commissioners  Sterrett, 
Andre.  Simmons,  Lamboley  and  Strenio. 
James  E.  Payne, 
Secretary. 
[FR  Doc.  85-19179  Filed  8-12-985  8:45  am] 

BILLING  COOE  7a3S-«1-«l 


[Docket  No.  AB-12  (Sui>-«9X)] 

Southern  Pacific  Transportation  Co.; 
Abandonment  Exemption — In  Alameda 
County,  CA 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  Exemption. 

summary:  The  Interstate  Commerce 
Commission  exempts  from  the 
requirements  of  prior  approval  under  49 
U.S.C.  10903,  et.  seg.,  the  abandonment 
by  the  Southern  Pacific  Transportation 
Company  of  5.74  miles  of  its  Radum 
Branch  Between  milepost  62.10  near 
Dougherty  and  milepost  67.84  near 
Radum  in  Alameda  County,  CA,  subject 
to  standard  labor  protective  conditions. 
DATES:  This  exemption  will  be  effective 
on  September  12. 1985.  Petitions  to  stay 
must  be  filed  by  August  23, 1985.  and 
petitions  for  reconsideration  must  be 
filed  by  September  3, 1985. 
ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-12  (Sub-No.  89X)  to: 

(1)  Office  of  the  Secretary.  Case  Control 
Branch,  Interstate  Commerce 
Commission.  Washington,  DC  20423 

(2)  Petitioner's  representative:  Gary  A. 
Laakso.  Southern  Pacific  Building. 
One  Market  Plaza.  San  Francisco,  CA 
94105 

FOR  FURTHER  INFORMATION  CONTACT: 
Louis  E.  Gitomer,  (202)  275-7245. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Bldg., 
Washington,  DC  20423,  or  call  289-4357 
(DC  Metropolitan  area)  or  toll  free  (800) 
424-5403. 
Decided:  August  5, 1985. 

By  the  Commission.  Chairman  Taylor.  Vice 
Chairman  Gradison.  Commissioners  Sterrett, 
Andre,  Simmons.  L,amboley,  and  Strenio. 


Chairman  Taylor  was  absent  and  did  not 

participate  in  this  proceeding. 

James  H.  Bayne. 

Secretary. 

[FR  Doc.  85-19225  Filed  8-12-85;  8:45  am| 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  AdnrMnistration 

[Docket  No.  84-20] 

Daniel  Levine,  t/a  Gladstone 
Pharmacy;  Revocation  of  Registration 

On  April  30. 1984.  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Show  Cause  to  Daniel  Levine,  t/a 
Gladstone  Pharmacy  of  8012  Ventnor 
Avenue.  Margate.  New  Jersey  08402 
(Respondent),  proposing  to  revoke  the 
pharmacy's  DEA  Certificate  of 
Registration  AG6382270  and  to  deny  its 
pending  application  for  renewal  of  such 
registration.  The  proposed  action  was 
based  on  the  controlled  substance 
felony  conviction  of  Daniel  Levine. 
owner  of  Respondent  pharmacy.  By 
letter  dated  May  30, 1984.  Respondent 
requested  a  hearing  on  the  issues  raised 
by  the  Order  to  Show  Cause. 

The  hearing  in  this  matter  was  held  in 
Salem.  New  Jersey  on  November  14  and 
15, 1984.  Administrative  Law  Judge 
Francis  L.  Young  presided.  On  April  3, 
1985,  Judge  Young  issued  his  opinion, 
recommended  findings  of  fact 
conclusions  of  law,  ruling  and  decision, 
to  which  the  Respondent  filed 
exceptions  pursuant  to  21  CFR  1316.66. 
On  May  15. 1985.  Judge  Young 
transmitted  the  record  of  these 
proceedings,  including  Respondent's 
exceptions  to  the  Administrator. 

The  Administrator  has  considered  this 
record  in  its  entirety  and,  pursuant  to  21 
CFR  1316.67.  hereby  issues  his  final 
order  in  tliis  matter  based  upon  findings 
of  fact  and  conclusions  of  law  as 
hereinafter  set  forth. 

The  Administrative  Law  Judge  found 
that  the  Atlantic  City  Stress  Clinic,  also 
known  as  Atlantic  Medical  Associates, 
located  in  Atlantic  City.  N.J..  came 
under  police  investigation  in  the  fall  of 
1981.  The  principal  physician  there  was 
Dr.  Arnold  Greenblatt.  The  investigation 
revealed  that  during  the  roughly  seven 
months  of  the  stress  clinic's  operation. 
Dr.  Greenblatt  wrote  1.198 
methaqualone  prescriptions  for  242 
patients.  These  prescriptions  called  for 
the  dispensing  of  approximately  35.850 
dosage  units  of  that  drug.  Mr.  Levine  at 
Gladstone  Pharmacy  filled 
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iipproximafely  718  of  (hose  prescriptions 
which  amounted  to  21.450  dosage  units 
of  methaquaione.  This  represented 
about  60  percent  of  all  of  the 
methaquaione  prescriptions  written  by 
Dr.  Greenblatt. 

The  investigation  further  revealed  that 
persons  bringing  Dr.  Greenblatt's 
methaquaione  prescriptions  to  be  Hlled 
at  Respondent  pharmacy  were  charged 
a  higher  price  for  a  thirty-tablet 
prescription  than  they  would  have  been 
charged  had  they  gone  to  another 
pharmacy.  An  undercover  investigator 
questioned  Mr.  Levine  about  the  price 
differential.  Mr.  Levine  responded  that 
other  pharmacies  might  charge  lower 
prices  either  because  they  obtained  their 
drugs  directly  from  the  manufacturer  or 
received  a  discount  from  a  wholesaler. 
In  fact.  Gladstone  Pharmacy  was  the 
only  pharmacy  in  the  Atlantic  City  area 
which  purchased  methaquaione 
products  at  a  discount.  Occasionally, 
Mr.  Levine  filled  methaquaione 
prescriptions  written  by  physicians 
other  than  Dr.  Greenblatt  for  lower 
prices  than  he  charged  for  those  written 
by  Dr.  Greenblatt. 

As  a  result  of  the  investigation,  Mr. 
Levine  and  Dr.  Greenblatt  were  tried  on 
a  16-count  indictment  charging  them 
with  knowingly  and  intentionally 
dispensing  a  Schedule  II  controlled 
substance,  methaquaione,  other  than  in 
the  usual  course  of  professional  practice 
and  not  for  a  legitimate  medical 
purpose.  On  December  19, 1983,  in  the 
United  States  District  Court  for  the 
District  of  New  Jersey,  Daniel  Levine 
was  convicted  of  one  count  of 
unlawfully  dispensing  methaquaione. 
This  was  a  felony  offense  under  21 
U.S.C.  841(a)(1),  21  U.S.C.  1306.04  and  18 
U;S.C.  2.  DEA  has  consistently  held  that 
the  registration  of  a  corporate  registrant 
may  be  revoked  upon  a  finding  that  a 
natural  person  who  is  an  owner,  officer 
or  key  employee,  or  who  has  some 
responsibility  for  the  operation  of  the 
registrant's  controlled  substance 
business,  has  been  convicted  of  a  felony 
offense  relating  to  controlled 
substances.  Big-T Pharmacy,  Inc.. 
Docket  No.  80-34,  47  FR  51830  (1982; 
K &B Successors,  Inc.,  Docket  No.  82- 
15,  49  FR  34.'588  (1984);  B.  Ruppe 
Drugstore,  Inc.,  Docket  No.  84-16,  50  FR 
23203  (1985).  Therefore,  there  is  a  lawful 
basis  for  the  revocation  of  Respondent's 
registrations  and  for  the  denial  of 
Respondent's  pending  application  for 
renewal.  21  U.S.C.  824(a)(2).  See:  AG 
Pharmacy,  Inc..  Docket  No.  79-12,  45  FR 
6868  (1980):  Serling  Drug  Co..  Docket  No. 
74-12.  40  FR  11918  (1975):  Rafael  C. 
Cilento.  M.D.,  Docket  No.  79-2.  44  FR 
30466  (1979). 


In  this  proceeding,  the  principal 
disagreement  between  the  parties  is 
over  intent,  the  state  of  mind  of  Mr. 
Levine  when  he  filled  the  prescriptions 
written  by  Dr.  Greenblatt.  The 
Government  contends  that  Mr.  Levine 
knowingly  and  willfully  violated  the 
law.  Mr.  Levine  argues  that  the  worst 
that  might  be  said  of  him  is  that,  in 
hindsight,  he  exercised  poor  judgment. 

The  Administrative  Law  Judge  found 
that  after  filling  Greenblatt 
methaquaione  prescriptions  for  several 
months.  Mr.  Levine  stopped  doing  so  for 
a  short  period  in  early  1982.  At  that  time. 
Mr.  Levine  contacted  an  Assistant  State 
Attorney  General  in  the  New  Jersey 
Department  of  Law  and  Public  Safety, 
and  the  Chief  of  the  Drug  Control 
Program.  New  Jersey  Department  of 
Health.  He  also  contacted  the  Secretary 
and  Executive  Officer  of  the 
Pharmaceutical  Association.  He  asked 
these  persons  whether  or  not  it  was 
proper  for  him  to  fill  Greenblatt's 
methaquaione  prescriptions.  Mr.  Levine 
received  similar  advice  from  the  parties 
he  contacted.  Mr.  Levine  was  told  that 
he  had  a  responsibility  to  determine 
whether  a  prescription  had  been  written 
for  a  legitimate  medical  purpose  by  a 
practitioner  acting  in  the  usual  course  of 
professional  practice.  He  was  told  that  if 
he  was  satisfied  that  the  prescription 
was  legitimate,  he  should  fill  it.  If. 
however,  he  determined  that  the 
prescription  was  not  so  written,  he 
should  not  honor  it. 

He  was  further  cautioned,  "that 
pharmacists  must  look  at  all  of  the 
circiunstances:  Whether  the  person  was 
a  regular  patient;  did  it  appear  that  the 
person  was  using  the  prescription  in  the 
traditional  way;  is  the  person  a  member 
of  your  community;  do  their  families 
deal  with  you;  or.  are  they  strangers 
from  somewhere  else  who  might  be 
coming  in  to  obtain  drugs  for  other  than 
legitimate  purposes."  After  these 
conversations,  Mr.  Levine  resumed 
filling  Greenblatt  methaquaione 
prescriptions  and  continued  doing  so 
until  he  and  Dr.  Greenblatt  were 
arrested. 

The  Government  contends  that  the 
inquiries  made  by  Levine  were  nothing 
but  a  ruse,  calculated  to  simulate  good 
faith.  The  Government  further  contends 
that  Mr.  Levine  knew  that  the 
Greenblatt  prescriptions  were  being 
issued  unlawfully  and  that  Mr.  Levine. 
knowing  this,  and  in  concert  with 
Greenblatt  and  his  clinic  filled  the 
prescriptions  knowing  that  it  was 
improper  and  illegal  to  do  so  under  the 
circumstances. 

Mr.  Levine  contended  that  his 
inquiries  were  sincere.  He  further 


alleged  that  after  considering  the  advice 
he  received,  he  made  a  good  faith 
exercise  of  his  professional  judgment.  At 
the  hearing  in  this  matter,  testimony 
was  presented  that  Mr.  Levine  is  highly 
regarded  by  his  professional  colleagues, 
and  by  the  community  in  which  he  lives. 
The  Executive  Officer  and  Secretary  of 
the  Pharmaceutical  Association  testified 
at  the  hearing  that,  in  his  opinion,  the 
inquiry  made  by  Mr.  Levine  not  only 
conformed  "to  acceptable 
pharmaceutical  standards,"  but  "seems 
to  be  over  and  above  what  most  people 
would  do."  and  indicated  that  Mr. 
Levine  "was  being  careful." 

The  Chief  of  the  New  Jersey  State 
Health  Department's  Drug  Control 
Program  testified  that  he  had  examined 
the  patient  profile  cards  maintained  by 
Mr.  Levine  on  all  of  the  persons  for 
whom  Mr.  Levine  filled  Greenblatt 
methaquaione  prescriptions.  He  stated 
at  the  hearing  that  in  his  opinion, 
pharamacists  filling  those  prescriptions 
based  upon  the  information  on  the 
profile  cards,  should  have  known  that 
the  prescriptions  were  written  for  other 
than  legitimate  medical  purposes. 

The  Respondent  stressed  that  Mr. 
Levine  would  not  fill  the  Greenblatt 
prescriptions  for  anyone  who  was  not 
on  a  list  provided  by  Dr.  Greenblatt's 
office.  This.  Respondent  argues,  was  to 
protect  against  forged  prescriptions. 
Respondent  also  noted  that  Mr.  Levine 
would  not  fill  methaquaione 
prescriptions  for  anyone  who  came  into 
his  drugstore  looking  like  a  drug  abuser. 

The  Administrative  Law  Judge 
concluded  that  there  were  two  facts  that 
strongly  supported  the  Government's 
contention  that  Mr.  Levine  knowingly 
participated  in  a  conspiracy  with  Dr. 
Greenblatt  to  illegally  divert 
methaquaione.  First.  Mr.  Levine  was 
convicted  after  a  jury  trial  of  unlawfully 
dispensing  methaquaione  on  one 
occasion.  This  conviction  clearly  was 
based  on  a  dispensing  of  methaquaione 
by  Mr.  Levine  pursuant  to  a  Greenblatt 
prescription.  Second,  one  of  the 
undercover  investigators  testified  that 
she  had  a  Greenblatt  methaquaione 
prescription  filled  at  Respondent 
pharmacy.  The  fictitious  address  that 
she  had  used  on  the  prescription  had 
been  changed  between  the  time  she 
surrendered  it  at  the  pharmacy  and  the 
time  it  was  subsequently  retrieved  from 
the  pharmacy's  files  by  the  police  during 
their  investigation.  Judge  Young  stated 
in  his  opinion  that  the  only  conclusion 
that  can  be  drawn  is  that  someone  at 
Respondent  pharmacy  changed  the 
address.  The  only  likely  reason  for 
doing  this  would  be  so  that  the 
prescription  would  bear  an  address  that 
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the  pharmacy  personnel  knew  to  be 
genuine.  Thus,  it  would  be  in  accord 
with  Mr.  Levine's  purported  policy  of 
filling  prescriptions  only  for  customers 
known  to  be  living  in  the  immediate 
area  of  his  pharmacy.  Judge  Young 
concluded  that  the  changing  of  the 
address  is  evidence  of  a  corrupt  state  of 
mind  and  a  willing  participation  in  a 
scheme  to  dispense  methaqualone  for 
other  than  legitimate  purposes. 

The  Administrative  Law  fudge 
concluded  that  the  Government's 
contention  was  correct.  Mr.  Levine  was 
part  of  a  calculated  effort  to  divert 
methaqualone  into  the  illicit  market. 

After  reviewing  the  record  of  this 
proceeding,  the  Administrator  finds  that 
there  are  additional  reasons  for 
choosing  the  Government's  view  of  the 
facts  over  Mr.  Levine's  version.  It 
appears  that  in  February  1982.  members 
of  the  press  became  aware  that  the  state 
police  were  involved  in  an  investigation 
of  Dr.  Greenblatt's  clinic  and  reporters 
began  making  inquiries.  It  was  at  this 
time  that  Mr.  Levine  temporarily 
stopped  filling  the  Greenblatt 
methaqualone  prescriptions  and  began 
making  the  various  inquiries  mentioned 
by  the  Administrative  Law  Judge.  One 
of  the  people  to  whom  Mr.  Levine  spoke, 
the  executive  officer  of  the 
pharmaceutical  association,  told  Levine 
that  law  enforcement  officers  frequently 
look  at  the  price  charged  for  a 
prescription,  presumably  in  relationship 
to  the  price  of  other  prescriptions  or 
similar  prescriptions  in  other 
pharmacies,  to  aid  in  determining 
whether  prescriptions  were  being  filled 
in  good  faith.  When  he  resumed  filling 
Greenblatt  prescriptions.  Mr.  Levine 
reduced  his  price  by  approximately  ten 
dollars  per  prescription.  The  receptionist 
at  Dr.  Greenblatt's  office  who  was 
responsible  for  giving  Mr.  Levine  a  daily 
list  of  patients  who  were  to  have  their 
prescriptions  filled  stated  that  she  had 
been  instructed  to  speak  only  to  Mr. 
Levine  and  not  to  his  father  who  also 
worked  as  a  pharmacist  at  the 
Respondent  pharmacy.  If  the  purpose  of 
the  list  was  to  prevent  the  filling  of 
forged  prescriptions,  as  Mr.  Levine 
alleges  it  was,  why  should  it  not  be 
given  to  the  elder  pharmacist?  Clearly. 
Mr.  Levine  did  not  care  to  make  his 
father  aware  of  his  relationship  with  Dr. 
Greenblatt's  operation.  Additionally, 
although  Dr.  Greenblatt  almost  always 
prescribed  a  regimen  of  methaqualone, 
Doxepin  (a  noncontrolled 
antidepressant],  and  Stress-tab 
vitamins,  the  vast  majority  of  Mr. 
Levine's  customers  had  only 
methaqualone  prescriptions  filled,  a  fact 
that  should  have  put  Mr.  Levine  on 


notice  that  these  people  were  far  more 
interested  in  methaqualone  than  they 
were  in  Greenblatt's  "stress  "  regimen. 
Based  on  all  of  the  facts  and 
circumstances  in  the  record,  the 
Administrator  concludes  that  Mr.  Levine 
knowingly  filled  hundreds  of 
methaqualone  prescriptions  which  he 
knew  were  written  other  than  in  the 
legitimate  course  of  professional    ^ 
practice  and  treatment.  His  various 
procedures  were,  as  the  Government 
contended,  nothing  but  an  attempt  to 
disguise  his  real  motives  with  a  cloak  of ' 
legitimacy. 

Judge  Young  recommended  that  the 
registration  of  Gladstone  Pharmacy 
should  be  revoked  and  the  pending 
application  for  renewal  of  the 
registration  should  be  denied.  After 
reviewing  the  entire  record,  and  except 
as  supplemented  above,  the 
Administrator  adopts  the  recommended 
findings  of  fact,  conclusions  of  law  and 
ruling  of  the  Administrative  Law  Judge. 

The  role  of  the  Administrator  of  the 
Drug  Enforcement  Administration  is  not 
to  further  punish  a  person  convicted  of  a 
controlled  substance-related  felony. 
Instead,  the  Administrator  is  charged 
with  protecting  the  public  health  and 
safety  from  the  illicit  diversion  of 
controlled  substances.  Mr.  Levine  has 
shown  that  he  cannot  be  trusted.  He 
was  willing  to  ignore  his  professional 
responsibilities  as  a  pharmacist.  Mr. 
Levine's  control  over  Respondent 
pharmacy  is  too  extensive  to  justify  the 
continued  registration  of  Gladstone 
Pharmacy. 

Therefore,  having  concluded  that 
there  is  a  lawful  basis  for  the  revocation 
of  Respondent's  registration  and  for  the 
denial  of  its  application  for  renewal,  and 
having  further  concluded  that  under  the 
facts  and  circumstances  presented  in 
this  case  the  registration  should  be 
revoked  and  the  application  denied,  the 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b).  hereby 
orders  that  DEA  Certificate  of 
Registration  AG6382270,  previously 
issued  to  Gladstone  Pharmacy,  be.  and 
it  hereby  is.  revoked.  The  Administrator 
further  orders  that  the  application  of 
Gladstone  Pharmacy  for  renewal  of  its 
DEA  Certificate  of  Registration,  be  and 
it  hereby  is.  denied,  effective  September 
12. 1985. 

Dated:  August  8, 1985. 
John  C.  Lawn, 

Administrator. 

(FR  Doc.  85-19219  Filed  8-12-85;  8:45  am] 

BtLUNG  CODE  4410-0»-M 


Immigration  and  Naturalization 
Service 

Reimbursable  Service — Excess  Cost  of 
Preclearance  Operations 

Notice  is  hereby  given  that  pursuant 
to  Immigration  and  Naturalization 
Service  Regulations  (8  CFR  235.5(c)).  the 
biweekly  reimbursable  excess  costs  for 
each  preclearance  installation  are 
determined  as  set  forth  below  and  will 
be  effective  with  the  pay  period 
begirming  August  18. 1985. 


tnstaValnn 


Montreal.  Canada .. 
Toronto.  Canada... 


Kmdley  Field.  Bermuda 

Freeport.  Bahama  Wands.. 
Nassau.  Bahama  Wandi... 

Calgary.  Canada , 

Edmonton.  Canada 


Vancouver.  Canada.. 


Victona.  Canada 

Winnipeg.  Canada... 


S10.079  78 
16.71212 
Z176S2 
6.182  96 
7J2312 
2J16J1 
3J63  90 
7.67242 
1.72223 
1.636  70 


These  amounts  will  be  in  effect  and 
billed  biweekly  until  the  first  full  pay 
period  after  the  notice  of  the  fourth 
quarter,  fiscal  year  1985.  reimbursable 
biweekly  excess  costs  are  published  in 
the  Federal  Register. 

Dated:  August  7. 1985. 
Malcolm  E.  Arnold, 
Comptroller 
[FR  Doc.  85-19235  Filed  8-1Z-85;  8:45  am] 

BIIXING  CODE  441&-10-M 


Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

Coordinating  Council  on  Juvenile 
Justice  and  Oelinguency  Prevention; 
Meeting 

The  third  quarterly  meeting  of  the 
Coordinating  Council  on  Juvenile  Justice 
and  Delinquency  Prevention  will  be  held 
in  Washington.  D.C..  on  September  11. 
1985.  The  meeting  will  take  place  in  the 
Thirteenth  Floor  Conference  Room  at 
the  Office  of  Juvenile  Justice  and 
Delinquency  Prevention.  633  Indiana 
Avenue.  NW..  from  9:30  a.m.  to  12  noon. 
The  public  is  welcome  to  attend. 

The  agenda  will  include  matters 
related  to  the  coordination  of  the  federal 
effort  in  the  area  of  juvenile  justice  and 
delinquency  prevention. 

For  further  information,  please  contact 
Roberta  Dom.  Office  of  Juvenile  Justice 
and  Delinquency  Prevention.  633 
Indiana  Avenue,  NW..  Washington.  D.C 
20431.  (202)  724-7655. 

Dated:  August  8. 1985. 
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Approved. 

lames  M.  Wootton, 

Deputy  Administrator.  Office  of  Juvenile 
Justice  and  Delinquency  Prevention. 
[FR  Doc.  85-19250  Filed  8-12-85;  8:45  am| 

BtUJNGCOOC  441«-(»-lt 

DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

Nonrubber  Footwear;  industry  Study 

On  July  1,  1985,  the  U.S.  International 
Trade  Commission  (ITC)  determined 
that  increased  imports  of  nonrubber 
footwear  are  a  substantial  cause  of 
serious  injury  or  the  threat  thereof  to  the 
domestic  industry  for  purposes  of  the 
import  relief  provisions  of  the  Trade  Act 
of  1974.  (50  FR  30245) 

Section  224  of  the  Trade  Act  directs 
the  Secretary  of  Labor  to  initiate  an 
industry  study  whenever  ITC  begins  an 
investigation  under  the  import  relief 
provisions  of  the  Act.  The  purpose  of  the 
study  is  to  determine  the  number  of 
workers  in  the  domestic  industry 
petitioning  for  relief  who  have  been  or 
are  likely  to  be  certified  as  eligible  for 
adjustment  assistance,  and  the  extent  to 
which  existing  programs  can  facilitate 
the  adjustment  of  such  workers  to 
import  competition.  The  Secretary  is 
required  to  make  a  report  of  this  study 
to  the  President  and  also  make  the 
report  public  (with  the  exception  of 
information  which  the  Secretary 
determines  to  be  conHdential). 

The  U.S.  Department  of  Labor  has 
concluded  its  report  on  nonrubber 
footwear.  The  report  found  as  follows: 

1.  Average  employment  of  production 
and  production-related  workers 
producing  nonrubber  footwear  declined 
steadily  during  1981-1984.  Permanent 
employment  levels  are  expected  to 
continue  declining  during  1985-1986. 
Industrywide  temporary  layoffs  are  also 
expected. 

2.  The  Department  of  Labor  (DOL)  has 
received  and  processed  733  petitions 
involving  workers  in  the  nonrubber 
footwear  industry  since  April  3. 1975, 
the  effective  date  of  the  worker 
adjustment  assistance  program, 
including  159  processed  during  the 
January  1983-Iune  1985  period.  Four- 
hundred-and-sixty-five  petitions  were 
certified  covering  78,812  industry 
workers,  and  268  petitions  were  denied, 
terminated  or  withdrawn.  An  additional 
20  petitions  covering  nonrubber 
footwear  workers  were  in  process  as  of 
the  date  of  preparation  of  this  report. 


Between  April  3, 1975,  and  March  31, 
1985,  DOL  has  paid  $71,862,675  in  trade 
readjustment  allowances  to  62,238 
workers  formerly  employed  in  facilities 
producing  noru^bber  footwear.  Workers 
whose  petitions  were  certified  during 
1983-1985  have  received  $1,861,091. 

During  the  April  3, 1975,  to  March  31. 

1985,  period  job  search  allowances  of 
$4,160  were  paid  to  57  industry  workers, 
relocation  allowances  of  $41,894  were 
paid  to  48  industry  workers,  and 
$1,293,985  was  spent  on  training 
programs  involving  5.646  industry 
workers. 

3.  Most  of  the  production  and 
production-related  workers'  occupations 
involved  in  nonrubber  footwear 
operations  are  considered  semiskilled  to 
skilled. 

4.  Unemployment  rates  for  179  of  309 
areas  with  facilities  producing 
nonrubber  footwear  were  above  the 
national  unemployment  rate  of  7.5 
percent  (unadjusted)  for  March  1985. 
Reemployment  prospects  for  most 
present  and  potential  separated  woricers 
in  areas  with  establishments  responding 
to  the  DOL  survey  appear  to  be  poor- to- 
fair. 

5.  A  total  of  $38.1  million  is  available 
in  Fiscal  Year  1985  to  provide  training, 
job  search  and  relocation  allowances 
and  related  services,  and  an  estimated 
$45.0  million  is  available  to  provide 
trade  readjustment  allowances  (TAA)  to 
all  eligible  workers  of  U.S.  industries 
including  eligible  nonrubber  footwear 
workers  adversely  affected  by  import 
competition  under  the  trade  adjustment 
assistance  program.  TRA  funding  for 
Fiscal  Year  1986  is  expected  to  be  about 
$5.0  million,  while  no  funds  are 
budgeted  for  training,  job  search  and 
relocation  allowances  for  Fiscal  Year 

1986.  All  worker  trade  adjustment 
assistance  (TRA)  program  benefits  and 
allowances  will  expire  on  September  30. 
1985.  unless  the  legislative  authority  is 
extended. 

Dislocated  workers  from  the 
nonrubber  footwear  industry  may 
benefit  from  $222.5  million  which  has 
been  set  aside  for  Program  Year  1985 
(July  1. 1985-June  30, 1986)  for  the 
administration  and  delivery  of 
dislocated  worker  benefits  and  services 
under  Title  HI  of  the  Job  Training 
Partnership  Act  (JTPA).  Additional 
nonrubber  footwear  workers  could  be 
eligible  for  other  JTPA  programs 
including  Title  II-A  disadvantaged 
worker  programs. 

Copies  of  the  Department's  report 
containing  nonconfidential  information 
developed  in  the  course  of  the  six-month 
investigation  may  be  purchased  by 
contacting  Larry  Ludwig,  Office  of  Trade 
Adjustment  Assistance,  U.S. 


Department  of  Labor.  601  D  Street  NW., 
Room  6020.  Washington,  DC.  20213 
(phone  202-376-8196) 

Signed  at  Washington,  D.C..  this  2nd  day  of 
August  1985. 

RolMrt  T.  JonM, 

Acting  Deputy  Assistant  Secretary  of  Labor. 
[FR  Doc.  85-19261  Filed  B-12-85:  8:45  am) 

BILLMO  COK  4*10-30-11 


Determinations  Regarding  Eligibility 
To  Apply  for  Worker  Adjustment 
Assistance;  Flexible  Corp.  et  aL 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period  July 
29.  1985— August  2,  1985. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated. 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  that  increases  of  imports  of  articles 
like  or  directly  competitive  with  articles 
produced  by  the  firm  or  appropriate 
subdivision  have  contributed 
importantly  to  the  separations,  or  threat 
thereof,  and  to  the  absolute  decline  in 
sales  or  production. 

Negative  Determinatioiui 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-15.994;  The  Flxible  Corp.. 

Loundonville,  OH 
TA-W-15.938:  Wire  Components.  Inc^ 

Memphis,  TN 
TA-W-15,906;  Dominion  Automotive 

Industries.  Inc..  Sevierville.  TN 
TA-W-15.926;  Acme  Boot  Co..  Inc.. 

ClarksviJJe.  TN 
TA-W-15.927:  Acme  Boot  Co..  Inc.. 

Waverly,  TN 
TA-W-15.928;  Acme  Boot  Co..  Inc^ 

Ashland,  TN 
In  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met  for  the  reasons 
specified. 
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TA-W-15,982;  J.C.  Penney  Co.,  Inc.. 
Raymond,  WA 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-15.963;  Emerald  Mines  Corp., 
Waynesburg,  PA 

Aggregate  U.S.  imports  of 
metallurgical  coal  are  negligible. 
TA-W-15,977;  Centennial  Mills.  Wheat 
Flour  Mill,  Spokane  WA 

Aggregate  U.S.  imports  of  wheat  flour 
were  negligible  from  1980  through  1984. 
TA-W~15,848:  Bethlehem  Steel  Corp., 
Burns  Harbor  Plant,  Chesterton,  IN 

The  investigation  revealed  that 
criterion  (1)  has  not  been  met. 
Employment  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

Affirmative  Detemiinations 

TA-W-15.933;  Lawrence  Shoe, 
Lewiston,  ME 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
December  25, 1984  and  before  February 
25. 1985. 

TA-  W-15. 790;  American  Safety 
Equipment  Corp.,  Palmyra,  MO 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
November  1. 1984. 

TA-W-15,953;  Soft  Images.  Inc.. 
Kington,  NY 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
April  9, 1984. 

TA-W-15,  872;Abex  Corp.,  Engineered 
Products  Div.,  Medina,  NY 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
January  1. 1985. 

TA-W-15.033:  Form  fit  Rogers, 

Lafayette,  Gallatin  and  Nashville, 
TN 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
May  13, 1984. 

TA-W-15,863;  Form  fit  Rogers, 
McMinnville,  TN 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
March  25, 1984. 

TA-W-15.896;  Morton  Salt  Div.,  Morton 
Thiokol,  Inc..  Mary svi lie,  MI 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
March  25. 1985  and  before  January  31. 
1985. 

TA-W-15,968:  Princeton  Shirt  Co., 
Hopelawn.  NJ 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 


April  1, 1984  and  before  January  31, 
1984. 

TA-W-15,789:  American  Accessories, 
Inc.,  Dandridge,  TN 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
September  1, 1984. 

TA-W-15.847:  Weyerhaeuser  Co., 
Springfield  Sawmill.  Springfield, 
OR 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
October  1. 1984. 

TA-W-16.000:  Truitt  Brothers,  Inc. 
Belfast,  ME 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
April  30. 1984. 

TA-W-15,964;  Koppers  Co.,  Organic 
Materials  Group,  North 
Tonawanda,  NY 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
December  1. 1984  and  before  May  1, 
1985. 

TA-W-15,976;  Brook  Manufacturing  Co.. 
Inc..  Old  Forge.  PA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
December  1, 1984  and  before  April  15. 
1985. 

TA-W-15.978;  Centennial  Mills.  Gluten 
Plant.  Spokane,  WA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
March  1. 1985  and  before  May  1, 1985. 

TA-W-15,991;  Brookevale 

Manufacturing  Co.,  Inc..  Belle 
Vernon,  PA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
July  1. 1984  and  before  April  29. 1985. 

TA-W-15,979;  Cotter  Corp.,  Thornburg 
Mine,  Moab,  UT 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
January  1. 1985  and  before  May  31, 1985. 

TA-W-15.940;  Arrow  Co.,  Distribution 
Center,  Elysburg,  PA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
April  12. 1984. 

TA-W-15,895:  LTV  Steel  Co..  Atco.  NJ 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
October  1. 1984. 

TA-W-15.946:  Levi  Strauss  &■  Co.,  Star 
City,  AR 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
April  9, 1984  and  before  December  13. 
1984. 


TA-W-15,772:  United  Technologies 
Corp..  Diesel  Systems.  Springfield. 
■MA 

A  certification  was  issued  covering  all 
workers  engaged  in  the  production  of 
fuel  injection  system  nozzles  separated 
OD  October  1. 1984. 

TA-  W-15.949;  Everson  Central  Shop. 
Everson.  PA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
September  1, 1984  and  before  April  19. 
1985. 

TA-W-1 5,950;  Filbert  Central  Shop. 
Filbert,  PA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
September  1, 1984  and  before  April  19. 
1985. 

TA-W-15,974;  Aeolian  American  Corp.. 
East  Rochester,  NY 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
February  22. 1985  and  before  July  31. 
1985. 

TA-W-15,810  and  TA-W-15.810A- 

Aeolian  Pianos,  Inc..  Piano  Action  Sr 
Key  Division  and  Piano 
Manufacturing  Plant,  Memphis.  TN 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
October  1, 1984  and  before  July  31. 1985. 

I  hereby  certify  that  the  aforementioiied 
determinations  were  issued  during  the  period 
July  29. 1985-August  2, 1985.  Copies  of  these 
determinations  are  available  for  inspection  in 
Room  6434,  U.S.  Department  of  I^bor.  601  D 
Streets  NW.,  Washington.  DC  during  normal 
business  hours  and  will  be  mailed  to  persmu 
who  write  to  the  above  address. 

Dated:  August  6, 1985. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc  85-19260  Filed  8-12-BS:  8:45  amj 

BILUNG  CODE  4510-30-11 


Mine  Safety  and  Health  Actonlntetration 
[Docket  No.  M-85-65-C] 

Black  Joe  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Black  Joe  Coal  Company.  General 
Delivery,  Cranks.  Kentucky  40820  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.1303  (permissible  blasting 
devices)  to  its  No.  1  Mine  (I.D.  No.  15- 
12090),  located  in  Harian  County. 
Kentucky.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 
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1.  The  petition  concerns  the 
requirement  that  permissible  blasting 
devices  be  used,  that  all  explosives  and 
blasting  devices  be  used  in  a 
permissible  manner,  and  that 
permissible  explosives  be  Hred  only 
with  permissible  shot  firing  units. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  the  nonpermissible 
FEMCO  Ten-Shot  Blasting  Unit.  The  unit 
will  be  used  by  an  authorized  person 
and  will  be  used  with  well-insulated 
blasting  cable  wires  no  smaller  than  No. 
18  Brown  and  Sharp  gauge. 

3.  The  unit  w  ill  be  used  with  not  more 
than: 

a.  Ten  detonators  with  copper  leg 
wires  not  over  30  feet  long; 

b.  Ten  detonators  with  iron  leg  wires  6 
and  7  feet  long; 

c.  Nine  detonators  with  iron  leg  wires 
8  and  9  feet  long; 

d.  Eight  detonators  with  iron  leg  wires 
10  feet  long: 

e.  Seven  detonators  with  iron  leg 
wires  12  feet  long: 

f.  Six  detonators  with  iron  leg  wires  14 
feet  long;  and 

g.  Five  detonators  with  iron  leg  wires 
16  feet  long; 

4.  In  addition,  the  FEMCO  Ten-Shot 
Blasting  Unit  will  be  used  only: 

a.  With  short-delay  electric  detonators 
with  designated  delay  periods  of  25  to 
500  milliseconds; 

b.  If  the  lamp,  which  provides  an 
indication  of  readiness,  lights 
immediately  upon  insertion  of  the  firing 
key  and  extinguishes  immediately  upon 
release  of  the  key.  This  will  be  verified 
prior  to  connecting  the  unit  to  the 
blasting  cable;  and 

c.  With  a  battery  pack  having  an  open 
circuit  voltage  of  at  least  120  volts  when 
installed.  The  pack  will  be  replaced  at 
intervals  not  to  exceed  6  months. 

5.  Petitioner  will  attach  the 
manufacturer's  label  specifying 
conditions  of  use  for  the  unit  and  will 
install  the  manufacturer's  sealing  device 
on  the  housing  of  the  unit. 

6.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  12, 1985.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 


Dated:  August  6, 1985. 
Patricia  W.  Silvey, 

Director.  Office  of  Standards,  Regulations 

and  Variances. 

[FR  Doc.  85-19252  Filed  8-12-85:  8:45  ami 

MUJNG  COOE  4510-43-«l 


[Docket  No.  M-85-61-C] 

Peabody  Coal  Co.;  Petition  for 
Modification  of  Appiication  of 
Mandatory  Safety  Standard 

Peabody  Coal  Company.  P.O.  Box  373, 
St.  Louis,  Missouri  63166  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1108  (flame-resistant  conveyor 
belts)  to  its  Camp  No.  1  Mine  (I.D.  No. 
15-02709)  located  in  Union  County, 
Kentucky.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  all  conveyor  belts  used 
underground  meet  the  requirements  as 
established  by  the  Secretary  for  flame- 
resistant  conveyor  belts. 

2.  Petitioner's  fire-resistant  conveyor 
belt  broke  down. 

3.  As  a  temporary  (8-10  weeks) 
alternate  method,  petitioner  proposes  to 
install  a  Bando  Band  Grade  B  48-inch 
conveyor  belt  manufactured  by 
Mitsubishi.  This  belt  has  not  been 
approved  as  fiame-resistant. 

4.  As  additional  precautions,  the 
petitioner  will: 

(a)  Post  an  employee  at  the  slope 
bottom  when  the  belt  is  in  operation  to 
guard  against  possible  hazards. 

(b)  Install  a  CO^  monitoring  system  to 
detect  traces  of  combustion. 

(c)  Inspect  the  conveyor  belt  twice 
during  a  work  shift;  and 

(d)  Instruct  any  employees  authorized 
to  perform  slope  duties  with  the 
necessary  precautions  to  guard  against 
possible  hazards. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  12, 1985.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 


Dated:  August  6. 1985. 
Patricia  W.  Silvey, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 
|FR  Doc.  85-19253  Filed  8-12-85;  8:45  am] 
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[Docket  No.  M-85-36-C] 

Turris  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Turris  Coal  Company.  P.O.  Box  21, 
Elkhart.  Illinois  62634  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.312  (air  passing  through  abandoned, 
inaccessible,  or  robbed  area)  to  its 
Elkhart  Mine  (I.D.  No.  11-02664)  located 
in  Logan  County,  Illinois.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  no  air  which  has  been 
used  to  ventilate  an  area  from  which  the 
pillars  have  been  removed  shall  be  used 
to  ventilate  any  working  place  in  a  mine. 

2.  Petitioner  will  develop  panel  entries 
to  the  inby  end  and  then  will  mine 
rooms  on  the  intalce  and  return  sides 
while  retreating  to  minimize  the  adverse 
effect  on  the  panel  entries  and  support 
systems  as  a  result  of  squeezing  in  the 
panel  rooms. 

3.  As  an  alternate  method,  petitioner 
proposes  to  install  and  operate  a  remote 
methane  monitoring  system  near  the 
inby  end  of  panel  entries.  In  support  of 
this  request,  petitioner  states  that: 

a.  One  sensor  will  be  located  in  the 
neutral  area  not  more  than  500  feet  from 
the  end  of  the  panel,  the  other  in  the 
inby  most  crosscut  at  the  end  of  the 
panel; 

b.  If  sensors  detect  more  than  0.25% 
methane,  visual  and  audible  alarms  will 
be  activated  which  will  cause 
notification  of  appropriate  personnel; 

c.  If  the  remote  monitoring  system 
ceases  to  function  properly,  or  is 
deenergized  for  routine  maintenance  or 
power  outages,  the  immediate  area 
around  the  sensors  will  be  inspected 
during  preshift  examinations  until  the 
monitoring  system  is  restored  to  normal 
operation; 

d.  Records  of  tests,  calibrations  and 
monitor  readings  will  be  kept  on  the 
surface  and  available  for  MSHA 
inspection;  and 

e.  No  pillar  extraction  will  occur  in 
panels  with  rooms  mined  on  retreat. 

3.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 
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Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  12, 1985.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  August  6, 1985 
Palrida  W.  Sihrey, 

Director.  Office  of  Standards.  Regulations 

and  Variances. 

(FR  Doc.  85-19254  Filed  8-12-85;  8:45  am] 

BILLING  COOC  45tO-43-M 


[Docket  No.  M-85-51-C1 

VP-5  Mining  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

VP-5  Mining  Company,  P.O.  Box 
11430,  Lexington,  Kentucky  40575  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.305  (weekly  examinations 
for  hazardous  conditions)  to  its  VP-5 
Mine  (I.D.  No.  44-03795)  located  in 
Buchanan  County,  Virginia.  The  petition 
is  filed  under  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977. 

A  summary  of  the  petitioner's 
statement  follows: 

1.  The  petition  concerns  the 
requirement  that  weekly  examinations 
for  hazardous  conditions  be  made  in  the 
return  of  each  split  of  air  where  it  enters 
the  main  return,  in  the  main  return,  and 
in  at  least  one  entry  of  each  intake  and 
return  aircourse  in  its  entirety. 

2.  Roof  falls  from  a  fire  and 
subsequent  sealing  of  the  mine  have 
blocked  all  four  entries  of  the  No.  3 
development  panel.  To  clear  the  No.  3 
entries  would  require  moving  fallen 
rocks  and  bolting  unsupported  roof 
which  Vi'ould  expose  miners  to 
hazardous  conditions,  resulting  in  a 
diminution  of  safety. 

3.  As  an  alternate  method,  petitioner 
proposes  to  drive  two  entries  (intake  air 
separated  with  permanent  stoppings)  in 
the  longwall  block  paralleling  the 
existing  blocked  entries.  Return  air 
would  pass  through  the  blocked  entries 
and  areas  inby  the  falls  which  cannot  be 
examined. 

4.  In  support  of  this  alternate  method, 
petitioner  states  that  the  "smoke  free" 
intake  will  be  continuous  to  the  shaft 
bottom.  Battery  charging  will  be  in  a 
location  so  that  venting  of  air  will  be 
directed  to  the  return,  and  carbon 


monoxide  along  the  belt  will  be 
continuously  monitored. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  12. 1985.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  August  6. 1985. 

Patricia  W.  Silvey, 

Director.  Office  of  Standards.  Regulations 
and  Variances. 

(FR  Doc.  85-19255  Filed  8-12-85;  8:45  am] 
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(Docket  No.  M-85-54-C] 

Youghiogheny  and  Ohio  Coal  Co.; 
Petition  for  Modification  of  Application 
of  Mandatory  Safety  Standard 

Youghiogheny  and  Ohio  Coal 
Company,  P.O.  Box  1000,  St.  Clairsville. 
Ohio  43950  has  filed  a  petition  to  modify 
the  application  of  30  CFR  75.1403-8(b) 
and  (c)  (track  haulage  roads]  to  its 
Nelms  No.  2  Mine  [ID.  No.  33-00968) 
located  in  Harrison  County,  Ohio.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  track  haulage  roads 
have  a  continuous  clearance  on  one  side 
of  at  least  24  inches  and  clearance  on 
the  tight  side  of  at  least  12  inches  from 
the  farthest  projection  of  normal  traffic 

2.  Petitioner  states  that  high  horizontal 
roof  pressures  exist  in  the  mine, 
requiring  additional  roof  support  such  as 
cribs,  crossbars  and  additional  posts  to 
be  installed  at  various  locations  along 
the  track  haulage  entry  to  support  areas 
of  the  immediate  roof  with  vertical 
cracks  five  to  eight  feet  in  height. 
Compliance  with  the  standard  would 
necessitate  removal  of  these  additional 
roof  supports,  thus  posing  safety 
hazards  to  the  miners.  Due  to  the  poor 
roof  conditions  at  these  various 
locations,  the  clearance  must  be  kept  as 
narrow  as  possible  to  maintain  good 
roof  control. 

3.  As  an  alternate  method,  petitioner 
proposes  to  have  clearance  of  less  than 
24  inches  on  one  side  and  clearance  of 
less  than  12  inches  on  the  tight  side  at 
these  close  clearance  locations. 


Petitioner  will  post  refiective  signs  on 
both  sides  of  the  tight  area  for  a 
distance  of  25  feet.  Additional  safety 
lectures  on  "close  clearance  '  locations 
will  be  provided  during  annual  refresher 
training. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  12, 1985.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  August  6. 1985. 
Patricia  W.  Silvey. 

Director.  Office  of  Standards.  Regulations 
and  Variances. 
[FR  Doc.  85-19256  Filed  8-12-«5:  8:45  ami 
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Office  of  Pension  and  Welfare  Beitefit 

Progranis 

[Application  No.  D-4013  et  aL) 

Proposed  Exemptions;  The  EquitaMe 
Life  Assurance  Society  et  al. 

agency:  Office  of  Pension  and  Welfare 
Benefit  Programs,  Labor. 

ACTION:  Notice  of  Proposed  Exemptions. 

summary:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Pendency,  within  45  days  from  the  date 
of  publication  of  this  Fed«^  Register 
Notice.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for  the 
writer's  interest  in  the  pending 
exemption. 

ADDRESS:  All  written  comments  and 

requests  for  a  hearing  (at  least  three 
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copies]  should  be  sent  to  the  Office  of 
Fiduciary  Standards,  Pension  and 
Welfare  Benefit  Programs,  Room  C- 
4526.  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20216.  Attention:  Application  No. 
stated  in  each  Notice  of  Pendency.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  Pension  and 
Welfare  Benefit  Programs,  U.S. 
Department  of  Labor,  Room  N-4677,  200 
Constitution  Avenue,  NW.,  Washington, 
DC.  20216. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department  within 
15  days  of  the  date  of  publication  in  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  pendency 
of  the  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  PR  18471, 
April  28, 1975).  Effective  December  31, 
1978,  section  102  of  Reorganization  Plan 
No.  4  of  1978  (43  PR  47713,  October  17. 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  Therefore,  these 
notices  of  pendency  are  issued  solely  by 
the  DepartJnent. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

The  Equitable  Life  Assurance  Society  of 
the  United  States  (Equitable)  Located  in 
New  York,  New  York 

[Application  No.  D-4013| 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28. 1975).  If  the  exemption  is 
granted,  the  restrictions  of  section  406(a) 
of  the  Act  and  the  sanctions  resulting 


from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section  4975(c)(1) 
(A)  through  (D)  of  the  Code,  shall  not 
apply  to  the  purchase  by  Equitable  of 
certain  private  placement  notes  of  the 
Phillips  Petroleum  Company  (the  Notes) 
from  Burdge,  Daniels  &  Company,  Inc. 
(Burdge  Daniels).  The  Notes  had 
previously  been  purchased  by  Burdge 
Daniels  from  Manufacturers  Hanover 
Trust  Company  (the  Bank)  which  was 
acting  in  its  capacity  as  a  fiduciary  of 
the  Bell  System  Trust  (the  Trust).  At  the 
time  of  the  purchase.  Equitable  was  a 
party  in  interest  with  respect  to  the  Bell 
System  Pension  Plan  and  the  Bell 
System  Management  Pension  Plan  (the 
Bell  Plans),  the  assets  of  which  are  held 
by  the  Trust.  The  proposed  exemption,  if 
granted,  will  be  limited  solely  to 
Equitable. 

Effective  Date:  The  effective  date  of 
the  proposed  exemption,  if  granted,  will 
be  July  21, 1981. 

Summary  of  Facts  and  Representations 

1.  Equitable  is  a  mutual  life  insurance 
company  which  held  more  than  $37 
billion  in  assets  at  the  end  of  1981.  The 
Bell  Plans  had  approximately  1,050,000 
participants  and  $35.8  billion  in  assets 
as  of  December  31, 1981.  Burdge  Daniels 
is  an  investment  banking  firm  that  is 
unrelated  to  Equitable  and  to  the  best 
knowledge  of  Equitable,  is  unrelated  to 
the  Trust  or  the  Bank,  an  investment 
manager  for  the  Trust.  The  Bank  acted 
on  the  Trust's  behalf  with  regard  to  the 
sale  of  the  Notes  described  herein. 

2.  Equitable's  assets  include  many 
privately  placed  corporate  notes, 
purchased  in  the  secondary  private 
placement  market,  which  at  the  end  of 
1981,  had  a  total  par  value  of 
$263,152,000.  Privately  placed  corporate 
notes  are  called  "private  placements" 
because  typically  they  evidence  loans 
made  to  the  borrower  by  one  or  a  small 
group  of  sophisticated  institutional 
investors,  rather  than  debt  oblitations 
offered  publicly  to  an  unrestricted  group 
of  potential  investors.  Such  notes 
ordinarily  are  governed  by  loan 
agreements  tailored  to  the  unique 
interests,  demands  and  circumstances  of 
the  parties  involved.  The  loans  usually 
are  term  rather  than  demand  loans  and, 
as  a  result,  the  lender  ordinarily  cannot 
obtain  early  repayment  from  the 
borrower.  Generally,  if  a  lender  wishes 
to  dispose  of  a  privately  placed 
corporate  note  before  the  loan  matures, 
the  lender  may  do  so  only  by  selling  it  to 
another  institutional  type  investor, 
resulting  in  the  development  of  a 
secondary  market  for  such  notes.  It  is 
represented  that  in  recent  years,  such 
"secondary"  sales  have  become 
increasingly  common.  The  principal 


participants  in  this  secondary  market 
are  many  of  the  same  banks,  insurance 
companies  and  others  that  regularly 
invest  in  such  notes,  and  brokerage  and 
investment  banking  firms  that  specialize 
in  arranging  secondary  private 
placement  transactions. 

3.  On  lune  30, 1981,  Burdge  Daniels 
offered  to  sell  Equitable  certain  private 
placement  notes  of  Phillips  Petroleum 
Company  dated  August  3, 1966  and  due 
July  1, 1991  (the  Phillips  Notes)  in  the 
principal  amount  of  $3,388,000  at  a  price 
of  $70,409  per  $100  of  principal  amount, 
plus  accrued  interest.  The  Notes,  which 
were  in  the  principal  amount  of 
$2,449,000  and  were  held  by  the  Bank 
acting  in  a  fiduciary  capacity  on  behalf 
of  the  Trust,  were  included  in  the 
package  of  Phillips  Notes  offered  by 
Burdge  Daniels.  The  Phillips  Notes  carry 
an  interest  rate  of  5%  percent  per 
annum  and  require  annual  payments  of 
principal  and  semi-annual  payments  of 
interest.  On  or  about  July  2, 1981. 
Equitable  tentatively  accepted  the 
Burdge  Daniels'  offer.  Equitable's 
commitment  to  purchase  the  Phillips 
Notes  was  conditioned  on  its 
determination  that  the  documentation 
necessary  for  the  transaction  was 
satisfactory,  upon  Equitable's 
completion,  to  its  satisfaction,  of  an 
ERISA  party  in  interest  check  and  upon 
approval  by  Equitable's  Investment 
Committee.  Based  on  Equitable's 
conditional  commitment  to  purchase  the 
Phillips  Notes,  on  July  6, 1981,  Burdge 
Daniels  purchased  the  Phillips  Notes 
from  the  Bank.  On  July  10, 1981,  Burdge 
Daniels  sold  U.S.  Treasury  notes  short 
against  the  Phillips  Notes  in  order  to 
hedge  its  position. 

4.  After  conditionally  accepting  the 
Burdge  Daniels'  offer.  Equitable  asked 
Burdge  Daniels  for  information 
regarding  the  identity  of  the  party  from 
whom  Burdge  Daniels  had  purchased 
the  Notes.  Burdge  Daniels  informed 
Equitable  that  it  purchased  all  of  the 
Phillips  Notes  from  the  Bank.  Upon 
Equitable's  further  request,  Burdge 
Daniels  also  informed  Equitable  that  in 
selling  the  Notes,  the  Bank  had  been 
acting  as  a  fiduciary  for  an  unnamed 
employee  benefit  plan  of  New  York 
Telephone  Company,  an  American 
Telephone  and  "Telegraph  Company 
(AT&T)  subsidiary,  the  identity  of  which 
the  Bank  wished  to  hold  confidential,  in 
accordance  with  industry  custom. 

5.  Equitable's  Law  Department  then 
conducted  an  internal  check  to 
determine  whether  Equitable  was  a 
party  in  interest  with  respect  to  any 
employee  benefit  plan  maintained  by 
the  New  York  Telephone  Company.  This 
check  indicated  that  there  were  no  New 
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York  Telephone  Company  employee 
beneBts  plans  partipating  in  any 
Equitable  accounts,  but  that  Equitable 
was  a  party  in  interest  with  respect  to 
the  Bell  System  Savings  Plan  for 
Salaried  Employees,  in  which  the  New 
York  Telephone  Company  was  a 
participating  employer. 

6.  On  July  21, 1981,  Equitable 
purchased  the  Phillips  Notes  for  its 
general  account  from  Burdge  Daniels  at 
the  above-mentioned  price,  after  having 
satisHed  itself  that  the  transaction  was 
not  a  party  in  interest  transaction.  In 
addition,  Equitable  requested  and 
obtained  a  written  statement  from 
Burdge  Daniels  that  the  Notes,  "have 
been  purchased  by  us  from 
Manufacturers  Hanover  Trust  Company 
which  has  represented  to  us  that  in 
selling  said  Notes  to  us  it  has  acted  as 
fiduciary  of  an  employee  benefit  plan  of 
New  York  Telephone  Company  which  is 
not  the  Bell  System  Savings  Plan  for 
Salaried  Employees." 

7.  However,  on  September  11, 1981.  in 
connection  with  a  compliance  check  for 
an  uiu-elated  proposed  acquisition  of 
notes  for  the  general  account. 
Equitable's  Law  Department  learned 
about  the  formation  of  the  Bell  plans. 
Specifically,  Equitable's  Law 
Department  learned  that  in  October 
1980,  many  of  the  separate  pension 
plans  of  the  affiliated  telephone 
companies  of  AT&T  had  been 
reorganized  and  combined  into  one 
management  plan  and  one  non- 
management  plan,  each  covering 
employees  of  AT&T  and  many  of 
AT&Ts  associates,  subsidiaries,  and 
affdiates,  including  the  New  York 
Telephone  Company.  These  new  plans 
were  the  Bell  Plans. 

8.  Prior  to  the  October  1980 
consolidation.  Equitable  was  an 
investment  manager  for  plans  of  several 
AT&T  subsidiaries,  but  not  the  New 
York  Telephone  Company.  When  the 
consolidation  occurred.  Equitable 
continued  to  have  investment 
management  responsibilities  with 
respect  to  the  assets  of  the  Bell  Plans 
attributable  to  those  predecessor  plans 
for  which  it  has  been  an  investment 
manager.  Therefore,  as  a  result  of  the 
consolidation.  Equitable  had  now 
become  a  party  in  interest  with  respect 
to  the  Bell  Plans. 

After  learning  of  the  consolidation  of 
the  Bell  Plans,  Equitable's  Law 
Department  conducted  a  review  of  the 
post-October,  1980  transactions 
involving  the  predecessor  plans  to  the 
Bell  Plans.  Equitable's  review  identified 
the  purchase  of  the  Notes  as  involving 
assets  of  the  Bell  Plans  rather  than  as 
originally  believed,  the  individual  assets 


of  a  plan  sponsored  by  New  York 
Telephone  Company. 

9.  Equitable  represents  that, 
notwithstanding  the  change  in  legal 
relationships  that  occurred  in  October 
1980,  the  operating  relationships 
between  Equitable  and  the  predecessor 
plans  of  AT&T  subsidiaries  for  which  it 
managed  investments  remained^ 
essentially  unchanged.  As  of  July  1981. 
the  administration,  recordkeeping,  and 
monitoring  responsibilities  for  the  Bell 
Plans'  investment  managers  continued 
to  remain  with  the  subsidiaries. 
Accordingly,  Equitable  continued  to 
deal  only  with  administrators  of  these 
operating  companies,  and  Equitable's 
records  continued  to  reflect  the  names 
of  the  operating  companies. 

10.  The  applicant  is  concerned  that 
the  Department  may  deem  Equitable's 
purchase  of  the  Notes  to  be  a  direct  or 
indirect  sale  by  the  Bell  Plans  through 
the  Trust  to  Equitable  in  violation  of 
section  406(a]  of  the  Act.  The  applicant 
has  therefore  requested  an  exemption 
for  Equitable's  purchase  of  the  Notes. 
Since  the  exemption  proposed  herein 
was  requested  solely  by  Equitable,  and 
since  the  Department  has  no  information 
concerning  the  Bank's  actions  with 
regard  to  the  sale  of  the  Notes  to  Burdge 
Daniels  other  than  the  date  on  which 
they  were  sold,  the  Department  has 
determined  that  the  exemptive  relief 
proposed  herein  shall  be  limited  solely 
to  Equitable. 

11.  The  applicant  represents  that  the 
transaction  described  herein  satisfies 
the  statutory  criteria  of  section  408(a]  of 
the  Act  due  to  the  following: 

ta)  Equitable  neither  had  nor 
exercised  any  authority,  control  or 
responsibility  as  a  Hduciary  imder 
section  3(21  )(A)  of  the  Act  with  regard 
to  the  Bell  Plans  in  connection  with  the 
sale  of  the  Notes; 

(b)  Despite  a  diligent  search  on  its 
part  Equitable  was  unware  that  the 
transaction  involved  a  plan  with  respect 
to  which  it  was  a  party  in  interest;  and 

(c)  All  facets  of  the  transaction  were 
negotiated  at  arm's-length  between 
unrelated  parties. 

For  Further  Information  Contact:  Mr. 
David  M.  Cohen  of  the  Department, 
telephone  (202)  523-8671.  (This  is  not  a 
toll-free  number.) 

The  Equitable  Life  Assurance  Society  of 
the  United  States  (Equitable),  Located  in 
New  York.  New  York  and  Equitable 
Realty  Assets  Corporation  (Equitable 
Realty)  Located  in  Atlanta,  Georgia 

[Application  No.  D-5558] 

Proposed  Exemption 

The  Department  is  considering 
granting  the  following  exemption  under 


the  authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  PR 
18471.  April  28. 1975). 

/.  Transactions 

A.  The  restrictions  of  section  406(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)  (A) 
through  (D)  of  the  Code  shall  not  apply, 
effective  July  12, 1964,  to  the  following 
transactions  involving  serial  mortgage- 
backed  bonds  (the  Bonds)  and  the 
pledged  mortgages  (the  IMedged 
Mortgages)  and  other  collateral  (the 
Collateral)  securing  such  Boiuls: 

(1)  The  extension  of  credit  between  an 
employee  benefit  plan  and  Equitable  or 
its  affiliate  arising  from  the  holding  of 
Bonds  by  the  plan  in  connection  with 
the  initial  issuance  of  the  Bonds  where 
Equitable  or  any  of  its  affiliates  is  a 
party  in  interest  with  respect  lo  the  plan, 
provided  that  the  plan  pays  no  more 
than  fair  market  value  for  the  Bonds, 
and  provided  further  that  the  rights  and 
interests  evidenced  by  the  Bonds  are  not 
subordinated  to  the  rights  and  interests 
evidenced  by  other  Bonds  in  the  same 
series  of  Bonds; 

(2)  The  extension  of  credit  between  an 
employee  benefit  plan  and  Equitable  or 
its  affiliate  arising  from  the  continued 
holding  of  Bonds  by  the  plan  where  such 
Bonds  are  acquired  from  a  person  who 
is  independent  of  Equitable  and  its 
affiliates: 

(3)  The  direct  or  indirect  purchase, 
exchange  or  transfer  of  Bonds  by  any 
wholly-owned  subsidiary  of  Equitable 
from  an  employee  benefit  plan  where 
such  subsidiary  or  any  affiUate  thereof 
is  a  party  in  interest  with  respect  to  the 
plan,  provided  that — 

(i)  "The  subject  transactions  are 
carried  out  in  accordance  with  the  terms 
of  a  binding  agreement  between  the 
Equitable  subsidiary  and  the  banking 
institution  acting  as  trustee  under  the 
trust  indenture, 

(ii)  The  subject  agreement  is  available 
to  investors  before  they  acquire  any  of 
the  Bonds,  and 

(iii)  The  plan  receives  at  least  fair 
market  value  for  the  Bonds. 

(4)  The  redemption  of  any  of  the 
Bonds  by  any  wholly-owned  subsidiary 
of  Equitable  from  an  employee  benefit 
plan  where  such  subsidiary  or  any 
affiliate  thereof  is  a  party  in  interest 
with  respect  to  the  plan,  provided  that — 

(i)  The  subject  transaction  is  carried 
out  in  accordance  with  the  terms  of  a 
binding  agreement  between  the 
Equitable  subsidiary  and  the  banking 
institution  acting  as  trustee. 
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(ii)  The  subject  agreement  is  available 
to  investors  before  they  acquire  any  of 
the  Bonds,  and 

(iii)  Except  as  provided  in  item  (iv) 
below,  the  amount  paid  for  the  Bonds 
equals  the  "Redemption  Price"  of  such 
Bonds  as  defined  in  Section  III  below, 
and 

(iv)  In  the  event  the  minimum  debt 
service  requirements  for  the  payment  of 
the  Bonds  cannot  be  met.  all  of  the 
Bonds  will  be  redeemed  on  a  totally  pro 
rata  basis  with  no  preference  or  priority 
to  any  Bondholder; 

(5)  The  direct  or  indirect  purchase, 
sale,  exchange  or  transfer  of  Bonds 
between  Equitable  or  any  of  its  afHliates 
and  an  employee  benefit  plan  where 
Equitable  or  any  of  its  affiliates  is  a 
party  in  interest  with  respect  to  the  plan, 
provided  that — 

(i)  The  funds  used  in  such 
transactions  do  not  involve  any  of  the 
Collateral. 

(ii)  The  subject  transaction  is 
negotiated  on  an  arm's-length  basis,  and 

(iii)  The  Hduciary  acting  on  behalf  of 
the  plan  is  independent  of  Equitable  and 
its  affiliates. 

B.  The  restrictions  of  section  406(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)  (A) 
through  (D)  of  the  Code  shall  not  apply 
to  any  transactions  to  which  such 
restrictions  or  sanctions  would 
otherwise  apply  merely  because  a 
person  is  deemed  to  be  a  party  in 
interest  (including  a  fiduciary)  with 
respect  to  a  plan  by  virtue  of  providing 
services  to  the  plan  (or  who  has  a 
relationship  to  such  service  provider 
described  in  section  3(14)  (F),  (G),  (H)  or 
(1)  of  the  Act),  solely  because  of  the 
ownership  of  any  of  the  Bonds. 

//.  General  Conditions 

A.  The  relief  provided  under  section  I, 
above,  is  available  only  if  the  following 
conditions  are  met: 

(1)  For  each  series  of  Bonds.  Equitable 
or  its  subsidiary  maintains  a  system  for 
insuring  or  otherwise  protecting  the 
Pledged  Mortgages  and  the  other 
Collateral  securing  such  Bonds  and  for 
protecting  Bondholders  against 
reductions  in  principal  and  interest 
payments  due  to  defaults  in  loan 
payments  or  property  damage.  This 
system  must  provide  such  protection  up 
to  an  amount  not  less  than  the  greater  of 
one  percent  of  the  aggregate  principal 
balance  of  all  of  the  Collateral,  or  the 
principal  balance  of  \h'<:  largest  Pledged 
Mortgage. 

(2)  The  trustee  under  the  indenture  is 
not  an  affiliate  of  Equitable  or  its 
subsidiaries,  provided,  however,  that  the 
trustee  shall  not  be  considered  to  be  an 


affiliate  solely  because  the  trustee  has 
succeeded  to  the  rights  and 
responsiblities  of  Equitable  pursuant  to 
the  terms  of  the  servicing  agreement 
providing  for  such  succession  upon  the 
occurrence  of  one  or  more  events  of 
default  by  Equitable;  and 

(3)  The  sum  of  all  payments  made  to 
and  retained  by  Equitable  in  connection 
with  the  Bonds  and  the  Collateral  and 
all  funds  inuring  to  the  benefit  of 
Equitable  as  a  result  of  the  servicing  of 
the  Pledged  Mortgages  and  other 
Collateral  represents  not  more  than 
reasonable  compensation  for  the 
services  provided  by  Equitable. 

///.  Definitions 

A.  For  purposes  of  this  exemption,  the 
term  "Bonds"  means  mortgaged-backed 
bonds  issued  by  any  wholly-owned 
subsidiary  of  Equitable  pursuant  to  the 
Series  A  offering  or  any  subsequent 
offering  having  the  same  material  terms. 

B.  For  purposes  of  this  exemption,  the 
term  "Pledged  Mortgage"  means  any 
interest-bearing  obligation  secured  by 
either  first  or  second  mortgages  or  deeds 
of  trust  on  residential  property, 
including  condominium  units.  The 
Pledged  Mortgages  include  the  original 
mortgages  pledged  to  the  trustee  or 
other  mortgages  or  deeds  of  trust 
delivered  to  the  trustee  at  any  time  prior 
to  the  cancellation  of  the  Bonds. 

C.  For  purposes  of  the  exemption,  the 
term  "Collateral"  means  (a)  the  Pledged 
Mortgages  and  (b)  eligible  investments 
including  (i)  obligations  issued  or 
guaranteed  by  the  United  States  or  any 
agency  or  instrumentality  of  the  United 
States  whose  obligations  are  backed  by 
the  full  faith  and  credit  of  the  United 
States,  (ii)  obligations  of  other  federal 
agencies  or  instrumentalities  which  are 
acceptable  at  the  time  of  the  investment 
to  Standard  &  Poor's  and  Moody's  as 
collateral  for  obligations  having  ratings 
equal  to  the  initial  ratings  of  the  Bonds, 
excluding  mortgage-backed  securities  on 
which  timely  payment  is  not  guaranteed, 
(iii)  (A)  deposits  in  other  obligations  of 
any  bank  (including  the  bank  acting  as 
trustee)  whose  debt  obligations  (or 
whose  parent  bank  holding  company's 
debt  obligations)  have  credit  ratings 
from  both  Standard  &  Poor's  and 
Moody's  equal  to  the  initial  ratings  on 
the  Bonds  (if  such  deposits  or 
obligations  mature  in  one  year  or  less, 
such  bank  or  bank  holding  company 
need  only  have  the  highest  commercial 
paper  ratings  from  both  such  rating 
agencies  and  a  long-term  debt  rating  of 
Aa3  from  Moody's),  or  (B)  deposits  in 
any  other  bank  or  savings  institution  so 
long  as  such  deposits  are  fully  insured 
by  the  Federal  Deposit  Insurance 
Corporation  (FDIC)  or  the  Federal 


Savings  and  Loan  Insurance 
Corporation,  (iv)  repurchase  obligations 
with  respect  to  federal  government  or 
agency  securities  entered  into  with  any 
bank  described  in  clause  (iii)  (A)  above, 
(v)  interest-bearing  or  discount 
corporate  securities  having  credit 
ratings  from  Standard  &  Poor's  and 
Moody's  equal  to  the  initial  ratings  on 
the  Bonds,  (vi)  commercial  paper  having 
the  highest  rating  obtainable  from 
Standard  &  Poor's  and  Moody's, 
provided  that  the  issuer  thereof  also  has 
a  long-term  debt  rating  of  at  least  Aa3 
from  Moody's,  and  (vii)  a  guaranteed 
investment  contract  issued  by  an 
insurance  company  or  other  corporation 
acceptable  to  both  Standared  and  Poor's 
and  Moody's.  No  mortgage-backed 
security  meeting  the  above  standards 
will  be  an  "eligible  investment", 
however,  if  it  bears  interest  at  a  rate  in 
excess  of  10  percent  per  annum.' 

D.  For  the  purposes  of  this  exemption, 
the  term  "affiliate"  of  another  person 
means: 

(i)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by  or  under 
common  control  with  such  other  person; 

(ii)  Any  officer,  director,  partner, 
employee  or  relative  (as  defined  in 
section  3(15)  of  the  Act)  of  such  other 
person;  and 

(iii)  Any  corporation  or  partnership  of 
which  such  other  person  is  an  officer, 
director  or  partner. 

For  purposes  of  this  paragraph,  the 
term  "control"  means  the  power  to 
exercise  a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual. 

(E)  For  purposes  of  this  exemption,  the 
term  "Redemption  Price"  means — 

(i)  in  the  case  of  any  zero-coupon 
Bond.  100  percent  of  the  then  "Accreted 
Value"  of  such  Bond  ("Accreted  Value" 
is  an  amount  equal  to  the  sum  of  (i)  the 
initial  public  offering  price  of  the  Bond, 
as  shown  on  the  cover  of  the  prospectus, 
plus  (ii)  interest  on  such  amount, 
computed  semi-annually  to  the  date  of 
the  determination,  at  an  annual  rate 
equal  to  the  yield  to  maturity  of  such 


'  The  applicants  represent  that  the  ten  percent 
interest  rate  cap  applicable  to  mortgage-backed 
eligible  investments  is  intended  to  ensure  that  the 
eligible  investments  have  the  same  investment 
characteristics  as  the  Pledged  Mortgages.  The 
interest  rate  cap.  by  precluding  the  holding  of  high 
interest  rate  mortgage  loan  investments,  is  also 
intended  to  reduce  the  likelihoold  of  prepayments 
on  the  eligible  investments.  The  ten  percent  interest 
cap  will  not  limit  the  yield  on  such  investments.  The 
yield  on  such  investments  will  consist  of  interest 
and  market  discount  and  will  reflect  the  market 
yield  on  such  investments  at  the  time  they  an> 
acquired. 
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Bonds,  as  shown  on  the  cover  of  the 
prospectus);  and 

(ii)  in  the  case  of  any  installment 
Bonds,  100  percent  of  the  remaining 
principal  amount  thereof  plus  accrued 
interest  to  the  date  of  redemption. 

Effective  date:  If  the  proposed 
exemption  is  granted,  it  will  be  effective 
July  12. 1984. 

Summary  of  Facts  and  Representations 

1.  Equitable  is  a  mutual  life  insurance 
company  organized  under  the  laws  of 
the  State  of  New  York  and  subject  to 
supervision  and  examination  by  the 
Superintendent  of  Insurance  of  the  State 
of  New  York.  It  is  the  third  largest  life 
insurance  company  in  the  United  States, 
having  total  assets  of  approximately  $44 
billion  as  of  December  30, 1983.  Among 
the  wide  variety  of  insurance  products 
and  services  it  offers.  Equitable  provides 
funding,  asset  management,  and  other 
services  for  thousands  of  employee 
benefit  plans  subject  to  the  Act. 

2.  Equitable  Realty  was  incorporated 
on  November  30. 1983.  in  the  State  of 
Delaware.  Equitable  Realty  is  a  wholly- 
owned,  limited  purpose  investment 
subsidiary  of  Equitable  organized  to 
engage  exclusively  in  the  ownership  and 
management  of  assets  authorized  as 
investments  for  Equitable.  Equitable 
Realty  will  serve  as  the  issuer  of  the 
Bonds,  but  no  recourse  will  be  available 
against  Equitable  Realty  or  any  of  its 
other  assets  or  against  Equitable  if  the 
entire  amount  of  the  Bonds  is  not  paid 
when  due.  Equitable  Realty  will  not 
receive  any  fees  or  other  compensation 
in  connection  with  the  issuance  or  sale 
of  the  Bonds. 

3.  On  July  12. 1984,  Equitable  Realty 
issued  the  first  series  of  the  Bonds.  The 
offering  was  for  approximately  $161.5 
million  aggregate  principal  amount  of 
Series  A  mortgage-backed  Bonds.  The 
Bonds  were  issued  in  fully  registered 
form  in  initial  denominations  of  $1,000 
and  integral  multiples  thereof.  The  net 
proceeds  from  the  offering  were 
approximately  $146.4  million.  Most  of 
the  proceeds  will  be  distributed  to 
Equitable  for  general  business  purposes, 
and  a  small  portion  of  the  proceeds  will 
be  retained  by  Equitable  Realty. 
Equitable  receives  most  of  the  proceeds 
from  the  sale  of  the  Bonds  because  it 
has  transferred  the  Pledged  Mortgages 
which  are  the  principal  collateral  for  the 
Bonds  to  Equitable  Realty.  Additional 
series  of  Bonds  may  be  issued  in  the 
future  under  similar  terms.  Two  types  of 
Bonds  have  been  offered  pursuant  to  the 
Series  A  offering.  Bonds  maturing  in 
1996  have  been  offered  at  substantial 
discounts  from  the  face-amount  of  the 
Bonds  (Zero  Coupon  Bonds).  These  Zero 
Coupon  Bonds  do  not  bear  interest  and 


no  payments  of  principal  will  be  made 
until  the  maturity  date  (the  Payment 
Date)  of  the  Bonds.  In  addition.  Bonds 
maturing  in  the  years  1989  and  1994  (the 
Installment  Bonds)  provide  for  the 
payment  of  principal  and  interest  on 
semi-annual  Payment  Dates 
commencing  January  1, 1985  for  the 
Installment  Bonds  due  in  1989  and 
commencing  January  1. 1990  for  the 
Installment  Bonds  due  in  1994. 

4.  The  Bonds  have  been  offered  to 
investors  pursuant  to  a  public  offering 
which  is  the  subject  of  a  registration 
statement  which  was  filed  with  the 
Securities  and  Exchange  Commission. 
The  terms  of  the  offering  were  also 
reviewed  by  the  New  York  State 
Departyment  of  Insurance.  The  public 
offering  was  managed  by  Salomon 
Brothers  Inc.  subject  to  the  terms  and 
conditions  of  a  firm  commitment 
underwriting  agreement.  Under  this 
agreement,  the  Bonds  have  been  sold  to 
selected  underwriters,  who.  in  turn,  re- 
sell the  Bonds  to  investors,  including,  in 
all  likelihood,  employee  benefit  plans. 
Although  the  Bonds  are  not  to  be  listed 
on  any  national  securities  exchange,  a 
secondary  market  may  develop  for  the 
Bonds  in  the  over-the-counter  markets. 

5.  The  Bonds  have  been  issued 
pursuant  to  a  trust  indenture  dated 
January  1, 1984,  between  Equitable 
Realty,  as  issuer  of  the  Bonds,  and  the 
Chase  Manhattan  Bank.  N.A.  (the 
Trustee).  Under  the  indenture 
agreement.  Equitable  Realty  will  pledge 
approximately  $227  million  of  Pledged 
Mortgages  to  the  Trustee  by  executing 
and  delivering  to  the  Trustee  or  its  agent 
recorded  assignments  of  the  Mortgages 
or  deeds  of  trust  naming  the  Trustee  as 
assignee.  Equitable  Realty  will  be 
obligated  to  record  any  assignments 
unless  it  delivers  to  the  Trustee  an 
unqualified  opinion  of  counsel  to  the 
effect  that  the  failutre  to  record  will  not 
affect  the  Trustee's  security  interest  in 
the  related  mortgages  or  deeds  of  trust. 
Equitable  will  provide  several 
warranties  and  representations  with 
respect  to  each  Pledged  Mortgage.  If  any 
of  these  warranties  were  incorrect  as  of 
the  time  it  was  made.  Equitable  must 
cure  the  defect  within  a  90  day  period  or 
purchase  at  par  the  Pledged  Mortgage 
affected  by  the  defect  (or  replace  it  with 
an  eligible  substitute  mortgage  loan). 

6.  The  Pledged  Mortgages  will  consist 
of  a  pool  of  approximately  19,000 
conventional  first  mortgage  loans 
secured  by  single  family  homes  or 
condominium  units.  The  Pledged 
Mortgages  were  originated  from  1957  to 
1977  and  have  a  weighted  average 
maturity  of  approximately  nine  years. 
As  of  May  31, 1984,  the  aggregate 
remaining  principal  balance  of  the 


original  pool  of  Pledged  Mortgages  was 
$226,705,233.  The  Pledged  Mortgages 
will  have  current  loan-to-value  ratios 
ranging  from  less  than  20  percent  to  80 
percent.  More  than  86  percent  of  the 
aggregate  remaining  principal  balance  of 
the  original  pool  of  Pledged  Mortgages 
represent  loans  with  a  60  percent  or  less 
loan-to-value  ratio.  No  mortgage  loan 
contained  in  the  original  pool  of  Pledged 
Mortgages  will  be  more  than  30  days 
delinquent. 

7.  The  Pledged  Mortgages  were  made 
pursuant  to  underwriting  standards  and 
procedures  designed  to  ensure  the 
repayment  of  loans  and  to  provide 
adequate  security  in  the  event  any  loan 
is  not  repaid.  Equitable's  standard 
procedures  for  making  mortgage  loans 
involved  the  completion  of  a  detailed 
loan  apphcation.  an  analysis  of  the 
applicant's  credit  history,  and  an 
appraisal  by  a  qualified  staff  or 
independent  appraiser.  Mortgages  are 
required  to  maintain  individual  hazard 
insurance  with  respect  to  the  mortgaged 
premises.  Equitable  will  also  maintain  a 
mortgagee  and  fiduciary  policy  for  the 
benefit  of  Equitable  Realty  and  the 
Trustee  to  cover  losses  on  the 
mortgagee's  interest  in  any  Pledged 
Mortgage  resulting  from  the  lack  or 
insufficiency  of  individual  hazard 
insurance  maintained  by  the  mortgagor. 
If  an  event  of  default  withrespect  to  a 
Pledged  Mortgage  occurs.  Equitable  will 
foreclose  on  the  Mortgage  that  continues 
in  default,  unless  satisfactory 
arrangements  can  be  made  for  the 
collection  of  the  underlying  delinquent 
payments.  In  connection  with  any  such 
foreclosure.  Equitable  will  follow  such 
practices  and  procedures  as  are  normal 
and  customary  in  the  servicing  of 
residential  mortgage  loans. 

8.  While  the  Pledged  Mortgages  will 
initially  comprise  the  principal 
Collateral  securing  the  payment  of  the 
Bonds,  as  payments  of  principal  and 
interest  on  the  Pledged  Mortgages  are 
received,  such  payments  will  constitute 
a  progressively  increasing  part  of  the 
collateral.  It  is  also  possible  that  some 
mortgage  loans  will  be  prepaid.  As  these 
amounts  are  collected,  they  will  be 
reinvested  in  certain  eligible 
investments,  eligible  substitute  mortgage 
loans,  or  in  certain  eligible  debt 
securities  having  maturities  consistent 
with  the  debt  service  requirements  on 
the  Bonds,  until  needed  to  make 
payments  of  principal  and  interest  on 
the  Bonds.  In  addition.  Equitable  Realty 
will  deposit  with  the  Trustee  cash  equal 
to  approximately  one  month's  scheduled 
collections  due  with  respect  to  the 
Pledged  Mortgages.  These  collections 
will  be  approximately  $3  million  and. 
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thus,  will  provide  substantial  additional 
protection  for  the  payment  of  Bonds. 
This  additional  cash,  which  represents 
more  than  1.8  percent  of  the 
approximately  $161.5  million  aggregate 
principal  amount  of  the  Bonds,  will  also 
be  invested  in  eligible  investments. 

9.  Equitable,  as  servicer  of  the  Pledged 
Mortgages,  will  be  responsible  for  the 
making  of  collections,  monitoring 
delinquencies,  accounting,  making  tax 
and  other  payments,  initiating 
foreclosure  proceedings  if  needed,  and 
providing  certain  periodic  statements 
and  reports  to  Equitable  Realty  and  the 
Trustee  regarding  collections  on  the 
Pledged  Mortgages  and  other  financial 
information.* 

10.  In  collecting  principal  and  interest 
payments  on  the  Pledged  Mortgages, 
Equitable  will  establish  a  Mortgage 
Loan  Payment  Record  under  which  it 
will  record  all  payments  on  the  Pledged 
Mortgages  as  they  are  received  &om  the 
mortgagors.  Equitable  will  be  required 
to  remit  all  such  payments  to  the 
Trustee  within  five  business  days  after  a 
monthly  cut-off  date. 

11.  In  connection  with  the  moifthly 
transfer  of  collections  from  Equitable  to 
the  Trustee.  Equitable  Realty  will 
establish  a  collection  account  with  the 
Trustee  to  which  such  collections  will  be 
deposited.  Unless  the  amounts  collected 
are  to  be  used  to  fund  the  next 
scheduled  Bond  payment,  such  amounts 
will  be  transferred  to  a  reserve  fund 
account  to  be  held  and  invested  until 
needed  to  make  future  Bond  payments. 
Similarly,  any  amounts  collected  which 
represent  full  or  partial  prepayments  of 
principal  with  respect  to  the  Pledged 
Mortgages  will  be  set  aside  in  the 
reserve  fund  account,  unless  such 
amounts  are  needed  to  fund  the  next 
scheduled  Bond  payment.  Amounts  held 
by  the  Trustee  in  the  collection  account 
and  reserve  fund  account  will  be 
invested  by  the  Trustee  at  the  direction 
of  Equitable  Realty. 

12.  Equitable  will  prepare  and  deliver 
to  Equitable  Realty  a  monthly  report 
covering  current  mortgage  payments  and 
repayments  of  principal  received  with 
respect  to  the  Pledged  Mortgages.  This 
report  will  also  include  information  with 
respect  to  any  Pledged  Mortgages  which 
are  delinquent  four  or  more  months  or  in 
default.  In  addition.  Equitable  will  retain 
an  independent  certified  public 
accounting  firm  to  examine  the 
documents  and  records  pertaining  to  the 
Pledged  Mortgages  and  other  financial 
information  relating  to  Equitable  and  to 


*  Any  relief  from  the  prokibited  transaction 
restrictions,  if  required,  in  connection  with  the 
servicing  of  the  Pledged  Mortgages,  is  Ijcyond  the 
scope  at  the  proposed  exemption. 


furnish  Equitable  Realty  and  the  Trustee 
an  annual  statement  relating  to  its 
examination.  Equitable  Realty  will  use 
this  information  to  prepare  a  monthly 
cash  Flow  Report  for  the  Trustee  which 
will  be  used  to  determine  whether  the 
collections  of  the  Pledged  Mortgages, 
the  eligible  investments,  and  the 
earnings  thereon  are  sufficient  to  make 
the  scheduled  payments  on  the  Bonds. 
In  particular,  the  Cash  Flow  Report  will 
establish  whether  sufficient  cash  flow  is 
available  from  the  collections  and 
eligible  investments  to  provide  the 
"Required  Coverage"  for  each  Bond 
Payment  Date.  Required  Coverage  is 
defined  with  respect  to  each  Bond 
Payment  Date  as  an  amount  equal  to  105 
percent  of  the  aggregate  amount  of 
principal  and  interest  due  on  any 
particular  Payment  Date  plus  an 
additional  reserve  amount.  Because 
Required  Coverage  with  respect  to  the 
Bonds  must  be  provided  until  all  of  the 
Bonds  are  paid  and  cancelled,  the  Bonds 
will  be  effectively  over-collateralized  by 
more  than  five  percent. 

13.  In  connection  with  monthly  Cash 
Flow  Report,  if  the  report  shows  that  the 
Required  Coverage  requirements  are 
met  for  each  Payment  Date  of  the  Bonds. 
Equitable  Realty  will  be  entiUed  to 
obtain  a  release  from  the  lien  of  the  trust 
indenture  for  the  amount  of  collateral  in 
excess  of  the  amount  needed  to  satisfy 
such  requirements.  In  selecting  the  types 
of  collateral  to  be  released,  the 
indentxu^  agreement  provides  that 
Equitable  Realty,  to  the  fullest  extent 
practicable  under  the  circumstances, 
must  make  such  selections  in  the 
following  order  of  priority:  (a)  Cash;  (b) 
eligible  investments;  (c)  Pledged 
Mortgages  originated  less  than  ten  years 
prior  to  the  date  of  the  Cash  Flow 
Report;  and  (d)  all  other  Pledged 
Mortgages.  The  applicants  represent 
that  it  is  unlikely,  however,  that  a 
release  of  Collateral  would  involve  any 
of  the  Pledged  Mortgages. 

14.  On  the  Payment  Dates  for  the 
Bonds.  Equitable  will  direct  the  Trustee 
(or  paying  agent)  to  make  the  required 
Bond  payments  to  the  Bondholders  from 
the  Trustee's  collection  account.  The 
Trustee  will  also  be  responsible  for  the 
registration,  authentication,  and  delivery 
of  the  Bonds  in  the  event  of  a  transfer  or 
exchange  of  any  of  the  Bonds  and  the 
execution  of  new  Bonds  by  Equitable 
Realty.  Upon  the  payment  of  all  of  the 
Bonds  in  Series  A  (or  any  other  series  of 
Bonds)  and  the  cancellation  of  the 
Bonds  by  the  Trustee,  the  Trustee  will 
acknowledge  the  satisfaction  and 
discharge  of  the  identnre  to  Equitable 
Realty.  If  any  funds  held  by  the  Trustee 
for  the  payment  of  any  of  the  Bonds 


remain  unclaimed  for  six  years,  such 
amounts  will  be  paid  by  the  Trustee  to 
Equitable  Realty  and  the  Bondholders  of 
such  Bonds  would  thereafter  be  required 
to  look  to  Equitable  Realty  for  payment 
of  these  amounts  as  unsecured  general 
creditors. 

15.  Equitable  Realty  expects  that  all 
scheduled  payments  with  respect  to  the 
Bonds  will  be  made  on  the  applicable 
Payment  Dates  for  the  Bonds.  However, 
under  certain  circumstances,  some  or  all 
of  the  Bonds  may  not  be  paid  when  due. 
These  circumstances  could  involve  one 
or  a  combination  of  factors  relating  to 
the  amounts  prepaid  on  the  Pledged 
Mortgages,  foreclosure  loss  experience, 
high  delinquency  rates,  or  low  available 
reinvestment  rates.  The  existence  of 
these  factors  could  result  in  a  cash  flow 
deficiency  which,  in  turn,  may  involve 
either  (a)  a  call  for  redemption  of  any  of 
the  Bonds:  or  (b)  an  event  of  default 
with  respect  to  the  Bonds.  The  monthly 
Cash  Flow  Report  will  establish  whether 
the  payments  with  respect  to  the 
Pledged  Mortgages  and  the  eligible 
investments  will  meet  the  Required 
Coverage  test  If  the  Report  shows  a 
deficiency  with  respect  to  any  Payment 
Date  of  the  Bonds,  Equitable  Realty  will 
be  required  to  adjust  the  composition  of 
the  Collateral  so  that  the  Required 
Coverage  test  will  be  satisfied  Such 
adjustments  may  also  involve  the 
purchase  of  outstanding  Bonds  in  the 
marketplace. 

16.  If,  after  making  adjustments  to  the 
composition  of  the  Collateral,  a  cash 
How  deficiency  still  exists  and  the 
Required  Coverage  test  cannot  be  met, 
Equitable  Realty  may  direct  the  Trustee 
to  redeem  some  of  the  Bonds  in  order  to 
try  to  achieve  the  Required  Coverage  for 
each  Payment  Date  of  the  Bonds.  In 
addition.  Installment  Bonds  due  in  1994 
may  be  redeemed  on  any  Payment  Date 
beginning  January  1, 1992  at  the  option 
of  Equitable  Realty.  The  Trustee  will 
redeem  Bonds  in  the  smallest  amount 
practicable  which  will  result  in  the 
Required  Coverage  test  being  met.  In  the 
event  that  a  partial  redemption  is  made, 
the  particular  Bonds  to  be  redeemed  will 
be  selected  by  the  Trustee  from  all  of 
the  then  outstanding  Bonds  (not  owned 
by  Equitable  Realty).  In  such  cases. 
Bonds  will  be  redeemed  under  such 
method  as  the  Trustee  shall  deem  fair 
and  appropriate  under  the 
circumstances.  If  after  having  made  such 
adjustments  and  redemptions,  the 
scheduled  cash  flow  for  future  Bond 
Payment  Dates  still  does  not  equal  at 
least  the  Rquiired  Coverage  for  each  of 
the  PaymentDates  for  the  Bonds,  all 
outstanding  Bonds  must  be  redeemed  at 
their  applicable  Redemption  Prices.  If 


Equitable  Realty  determines  that  the 
Redemption  Price  cannot  be  paid  with 
respect  to  all  outstanding  Bonds,  it  will 
redeem  or  purchase  Bonds  only  through 
certain  procedures  set  forth  in  the 
indenture  agreement.  These  procedures 
generally  provide  that  (a)  a  portion  of 
the  Bonds  will  be  redeemed  in  such  a 
way  as  to  increase  cash  flow  for  at  least 
one  Payment  Date  to  equal  100  percent 
of  the  debt  service  requirement  on  that 
date  without  reducing  the  cash  flow 
coverage  for  any  other  Payment  Date  for 
the  Bonds;  or  (b)  a  portion  of  the  Bonds 
will  be  redeemed  in  such  amount  so  that 
sufficient  cash  flow  will  be  available  to 
meet  100  percent  of  the  debt  service 
requirements  on  the  remaining 
outstanding  Bonds.  If  the  debt  service 
requirements  cannot  be^et  under  this 
procedure,  then  all  of  the  bonds  will  be 
redeemed  on  a  pro  rata  basis  with  no 
priority  or  preference  of  any  kind.  In 
such  a  case,  the  value  received  by  each 
Bondholder  may  be  equal  to  or  less  than 
the  Redemption  Price  for  the  Bonds. 

17.  It  is  also  possible  that  the  bonds 
may  become  due  and  payable  as  a  result 
of  an  event  or  default  with  respect  to  the 
Bonds.  An  event  of  default  with  respect 
to  the  Bonds  may  occur  in  connection 
with  the  failure  of  Equitable  Realty  to 
make  interest  or  principal  payments  on 
the  Bonds  when  due  as  would  be  the 
case  in  the  event  of  a  severe  cash  flow 
deficiency.  An  event  of  default  may  also 
occur  under  certain  other  circumstances 
relating  to  disposition  of  the  collateral, 
the  invalidity  of  the  trust  indenture,  a 
breach  of  representation  or  warranty  by 
Equitable  Realty,  or  certain  events  of 
bankruptcy  or  insolvency  of  Equitable 
Realty.  In  cases  where  an  event  of 
default  occurs  and  is  continuing,  the 
Trustee  or  Bondholders  representing  at 
least  25  percent  of  the  then  aggregate 
outstanding  amount  of  the  Bonds  may 
declare  the  Bonds  due  and  payable. 
Upon  such  declaration,  the  Bonds  that 
have  not  yet  matured  will  immediately 
become  due  and  payable.  Such 
declaration  may  be  rescinded  by 
Bondholders  representing  at  least  50 
percent  of  the  then  aggregate 
outstanding  amount  of  the  Bonds. 

18.  The  applicants  have  requested  an 
exemption  to  permit  the  holding  of 
Bonds  by  employee  benefit  plans  and 
subsequent  transactions  relating  to  the 
purchase,  sale  or  redemption  of  any  of 
the  Bonds  between  Equitable  Realty  or 
other  Equitable  affiliates  and  plans. 
Equitable  and  its  affiliates  have  existing 
relationships  with  many  plans  by  virtue 
of  providing  investment  management  or 
other  services  to  such  plans.  In  these 
cases.  Equitable  and  its  affiliates  might 
be  deemed  to  be  parties  in  interest  with 
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respect  to  such  plans.  Thus,  the  holding 
of  Bonds  by  any  of  these  plans  or  the 
repurchase  or  redemption  of  any  of  the 
Bonds  by  Equitable  Realty  or  another 
Equitable  subsidiary  might  be  deemed  to 
constitute  a  violation  under  section 
406(a)  of  the  Act.  The  applicants 
represent  that  because  the  Bonds  wiU  be 
sold  by  Salomon  Brothers  (or  another 
lead  underwriter  in  future  transactions) 
and  the  other  underwriters  pursuant  to  a 
firm  commitment  underwriting,  the 
initial  issuance  and  sale  of  any  of  the 
Bonds  to  plans  would  not  appear  to 
involve  a  prohibited  sale  or  exchange 
between  a  plan  and  Equitable  Realty  (or 
a  similar  Equitable  subsidiary)  uinder 
section  406(a)(1)(A)  of  the  Act.  The 
applicants  further  represent  that  to  the 
extent  the  issuance  and  sale  of  the 
Bonds  might  involve  a  prohibited  sale  or 
exchange  between  a  plan  and  an 
underwriter  who  is  a  party  in  interest, 
such  a  transaction  would  appear  to  be 
covered  by  Prohibited  Transaction 
Exemption  75-1  (40  FR  50845.  October 
31, 1975),  if  the  conditions  of  that 
exemption  are  met.' 

19.  The  applicants  represent  that  no 
plan  maintained  by  Equitable  or  any  of 
its  affiliates  will  acquire  any  of  the 
Bonds.  In  addition,  none  of  Equitable's 
separate  accounts  or  investment 
advisory  accounts  in  which  employee 
benefit  plans  invest  will  acquire  any  of 
the  Bonds.  The  applicants  further 
represent  that  in  connection  with  the 
acquisition  of  the  Bonds  both  pursuant 
to  the  initial  issuance  of  the  Bonds  and 
in  secondary  market  transactions,  the 
decision  to  acquire  any  of  the  Bonds  will 
be  made  by  a  plan  fiduciary  totally 
unrelated  to  Equitable  and  its  affiliates. 
Neither  Equitable  nor  any  of  its 
affiliates  will  exercise  any  authority, 
discretion  or  control  over  the  decision  of 
any  plan  to  purchase  Bonds.* 

20.  The  applicants  represent  that  the 
requested  exemption  would  permit 
plans  to  make  investments  that  further 
such  plans'  investment  objectives  and 
funding  needs,  but  which  would  be 


'  In  this  proposed  exemption,  the  Department 
expresses  no  opinion  as  to  whether  the  initial 
issuance  and  sale  of  the  Bonds  to  plans  constitute 
prohibited  transactions. 

*  To  the  extent  that,  in  the  ordinary  course  of 
business.  Equitable  or  its  affiliates  provide 
"investment  advice"  to  a  plan  within  the  meaning  of 
regulation  29  CFR  2510.3-21(c)(l)(ii)(B)  and 
recommends  an  investment  of  the  plan's  assets  in 
the  Bonds,  the  presence  of  an  unrelated  second 
fiduciary  acting  on  the  consultant/investment 
adviser's  recommendations  on  behalf  of  the  plan  is 
not  sufficient  to  insulate  the  advisers  from  fiduciar)' 
liability  under  section  406(b)  of  the  Act.  (See 
Advisory  Opinions  84-03A  and  84-04A.  issued  by 
the  Department  on  January  4. 1984).  The  Department 
is  unable  to  conclude  that  fiduciarj'  self  dealing  of 
this  type  (if  present)  is  in  the  interests  or  protective 
of  plans  and  their  participants  and  beneficiaries. 


Otherwise  unavailable  due  to  the 
possible  application  of  the  prohibited 
transaction  rules.  The  requested 
exemption  requires  that  adequate 
protections,  such  as  Required  Coverage 
requirements,  and  one  month's 
additional  collections,  be  maintained  to 
assure  that  principal  and  interest 
payments  to  Bondholders  will  be  made 
on  a  timely  basis.  The  decision  of  a  plan 
to  acquire  any  of  the  Bonds  will  be 
made  by  a  plan  sponsor  or  other  plan 
fiduciary  (other  than  Equitable  or  any  of 
its  affiliates).  In  order  to  assist  plan 
sponsors  and  other  plan  fiduciaries  in 
making  such  decisions  detailed  written 
information  regarding  the  Bond  offering 
will  be  made  available  to  investors  as 
required  by  the  Securities  and  Exchange 
Commission.  Thus,  the  decision  to 
acquire  any  of  the  Bonds  will  be  made 
by  a  fiduciary  who  is  independent  of 
Equitable  based  on  full  disclosure  of  all 
material  information  regarding  the 
investment.  The  Chase  Manhattan  Bank. 
N.A.  or  a  similar  banking  institution  will 
serve  as  a  trustee  under  an  indenture 
agreement  with  respect  to  the  Bonds 
and,  thus,  will  ensure  that  the  rights  and 
interests  of  the  Bondholders  are  fully 
protected. 

21.  The  applicants  represent  that  the 
terms  and  conditions  of  the  proposed 
exemption  are  designed  to  provide 
ample  protection  to  all  employee  benefit 
plans  and  other  investors  in  the  Bonds. 
Under  the  subject  proposed  exemption, 
a  system  must  be  maintained  for 
protecting  the  Pledged  Mortgages  (and 
underlying  properties)  and  other 
Collateral  and  for  ensuring  that  all 
principal  and  interest  payments  t^th 
respect  to  the  Bonds  are  made  without 
reduction  due  to  default  in  loan 
payments  or  property  damage.  This 
system  must  provide  that  the  amount  of 
such  protection  will  equal  at  least  one 
percent  of  all  Collateral  or  the  principal 
balance  of  the  largest  covered  Pledged 
Mortgage.  This  condition  is  designed  to 
ensure  that  each  plan  Bondholder  will 
receive  all  principal  and  interest 
payments  on  a  timely  basis.  The  second 
general  condition  of  the  subject 
proposed  exemption  provides  that  the 
trustee  may  not  be  an  affiliate  of 
Equitable  or  Equitable  Realty  (or  any 
similar  Equitable  subsidiary).  The  third 
general  condition  provides  that  the  sum 
of  the  fees  or  other  funds  inuring  to  the 
benefit  of  Equitable  and  its  subsidiary 
must  not  represent  more  than 
reasonable  compensation.  The  three 
general  conditions  are  all  substantially 
similar  to  those  contained  in  Prohibited 
Transaction  Exemption  83-1  (48  FR  895. 
January  7, 1983),  which  involved  the 
acquisition  and  holding  of  certain 


32664 Federal  Register  /  Vol.  50.  No.  156  /  Tuesday.  August  13.  1985  /  Notices 


mortgage-backed  pass-through 
certificates  of  mortgage  pools.  The 
apphcants  represent  that  the  subject 
transactions  will  satisfy  all  these 
conditions. 

22.  In  summary,  the  applicants 
represent  that  the  subject  transactions 
meet  the  criteria  of  section  408(a)  of  the 
Act  because:  (1)  The  Bonds  will  be 
acquired  by  plans  as  part  of  a  public 
ofTering.  and  the  plans'  Bonds  will  bear 
the  same  terms  as  those  acquired  by 
unrelated  parties;  (2)  any  decision  to 
enter  into  the  subject  transactions  will 
be  made  by  fiduciaries  of  the  plans  who 
are  independent  of  Equitable  and  its 
afTiliates;  (3)  plan  fiduciaries  making  a 
decision  to  acquire  Bonds  will  have 
available  detailed  written  information 
relating  to  the  Bonds  as  required  under 
the  disclosure  provisions  of  the  federal 
securities  laws:  and  (4)  the  conditions  of 
the  proposed  subject  exemption  are 
designed  to  provide  adequate 
protections  to  all  parties,  including 
employee  benefit  plans,  which  invest  in 
the  Bonds. 

For  Further  Information  Contact:  Mr. 
Gary  H.  Lefkowitz  of  the  Department 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

General  Infonnation 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  in  party  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 


not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  o> 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  applicaiton  acciirately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington.  DC.  this  eighth  day 
of  August,  1985. 
Elliot  L  DanieL 

Assistant  Administrator  for  Regulations  and 
Interpretations,  Office  of  Pension  and 
Welfare  Benefit  Programs.  U.S.  Department  of 
Labor. 

(PR  Doc.  85-19249  Filed  8-12-85;  8:45  amj 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  30-221)63,  ASLBP  No.  85-512- 
02  ML] 

Precision  Materials  Corp.  (Mine  Hill, 
New  Jersey  Irradiator  Facility); 
MenKxandum  and  Order,  Notice  of 
Informal  Hearing  and  Opportunity  To 
Become  a  Party 

August  8, 1985. 
I.  Introduction 

Please  take  notice  that,  on  July  24, 
1985,  the  Nuclear  Regulatory 
Commission  issued  an  Order  instituting 
an  informal  hearing  in  this  matter. 
Pursuant  to  the  Commission's  Order,  the 
undersigned  was  designated  presiding 
officer  for  this  matter  on  August  1, 1985. 

The  Commission  instituted  this 
proceeding  in  response  to  a  petition  for 
a  hearing  filed  by  The  Township  of  Mine 
Hill,  New  Jersey  (The  Township).  The 
hearing  will  concern  Precision  Materials 
Corporation's  (Precision  Materials) 
proposal  to  employ  a  Cobalt-60 
irradiator  to  irradiate  a  variety  of 
cosmetic,  pharmaceutical,  and  medical 
products  and  components.  Precision 
Materials'  application  for  a  Ucense  for 
the  irradiator  facility  was  granted  by 
NRC's  Director  of  Nuclear  Material 
Safety  and  Safeguards  on  March  29, 
1985. 

IL  How  To  Participate 

The  Commission's  Order  directed  the 
presiding  officer  to  provide  an 


opportunity  to  petition  to  be  heard  by 
interested  persons.  The  Order 
authorized  the  presiding  officer  (1)  To 
request,  at  his  discretion,  written 
submissions  and  documents:  (2)  to  set 
schedules;  (3)  to  entertain  statements 
from  those  who  do  not  desire  to  become 
parties  or  cannot  satisfy  the 
requirements  for  party  status,  and  (4)  to 
hear  oral  presentations  if  necessary. 

The  Commission  directed  that  those 
who  wish  to  become  parties  (other  than 
the  NRC  Staff  and  Precision  Materials) 
must  set  forth  with  particularity  and  in 
writing: 

1.  Their  interest  in  the  proceeding; 

2.  How  their  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  a  statement  of  the  reasons 
why  they  should  be  made  parties  that 
makes  particular  reference  to: 

a.  Their  right  under  the  Atomic  Energy 
Act  to  be  made  a  party; 

b.  The  nature  and  extent  of  their 
property,  financial,  or  other  interest  in 
the  proceeding;  and 

c.  The  possible  effect  of  any  order  that 
may  be  entered  in  the  proceeding  on 
their  interest;  and 

3.  The  specific  aspect  or  aspects  of  the 
subject  matter  of  the  proceeding  on 
which  they  wish  to  be  heard. 

4.  Petitions  shall  also  state  specifically 
the  nature  of  the  relief  sought  with 
resp>ect  to  each  complaint. 

Each  of  the  foregoing  points  shall  be 
addressed  in  separate  paragraphs 
concisely  stated.  All  filings  shall  be 
submitted  under  oath  or  affirmation. 

In  submitting  the  information  called 
for  in  items  3  and  4  above,  petitioners 
are  to  describe  specifically  any 
deficiencies  in  the  application  or  license, 
cite  particular  sections  or  portions  of  the 
application  or  license  which  relate  to  the 
deficiency,  and  state  in  detail  the 
reasons  why  a  particular  section  or 
portion  of  the  application  or  license  is 
deficient.  Petitioners  must  also  submit 
all  data  and  material  in  its  possession 
which  supports  or  illustrates  each  of  the 
deficiencies  complained  of  Data  and 
material  from  generally  available 
publications  may  be  cited  rather  than 
furnished.  Petitioner  must  also  state 
what  relief  they  seek  with  respect  to 
each  of  their  complaints.  A  broad 
statement  requesting  denial  or  recision 
of  the  license,  without  stating  why  such 
extreme  relief  is  appropriate,  will  not 
satisfy  the  requirement  to  state  the  reUef 
sought. 

A  determination  that  petitioners  have 
standing  to  participate  as  parties  to  the 
proceeding  will  be  governed  by  existing 
agency  precedents  pursuant  to  10  CFR 
2.714(d).  See  the  Commission's  Order 
and  Rockwell  International  Corp. 
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(Energy  Systems  Group  Special  Nuclear 
Materials  License  No.  SNM-21),  LBP- 
83-65. 18  NRC  774  (1983).  The  Rockwell 
case  relied  on  Nuclear  Engineering 
(Sheffield.  Illinois  Low  Level 
Radioactive  Waste  Disposal  Site) 
ALAB-473.  7  NRC  737  (1978),  and  stated 
at  page  3  that 

.  .  .  The  practical  tests  are  that  the  petition 
must  show  (1)  that  the  petitioner  will  or  might 
be  injured  in  fact  by  one  or  more  of  the 
possible  outcomes  of  the  proceeding,  and  (2) 
that  the  asserted  interest  of  the  petitioner  in 
achieving  a  particular  result  is  at  least 
arguably  within  the  zone  of  interests 
protected  by  the  statute  involved. 

If  the  presiding  officer  finds  that  the 
hearing  petitions  or  any  intervention 
petition  should  be  denied  in  toto  for  lack 
of  standing  or  any  other  reason,  that 
determination,  which  must  be  in  writing, 
will  become  the  final  agency  action 
within  thirty  days  unless  the 
Commission,  on  its  own  initiative, 
undertakes  a  review  of  that  decision. 

On  or  before  September  12, 1985  the 
Township,  and  anyone  else,  including 
governmental  entities,  who  wish  to 
become  a  party  shall  file  the  information 
called  for  above.  On  or  before 
September  26, 1985  the  NRC  Staff,  if  it 
wishes  to  participate  as  a  party,  shall  so 
notify  the  undersigned  in  writing. 

UI.  Where  To  Hie 

The  information  called  for  by  this 
Notice  and  Order  is  to  be  filed  with  the 
Docketing  and  Service  Branch  of  the 
Office  of  the  Secretary.  U.S.  Nuclear 
Regulatory  Commission,  1717  H  Street, 
NW..  Washington.  DC  20555.  Such 
filings  shall  also  be  served  on  Precision 
Materials  and  the  presiding  officer  by 
either  personally  delivering  it  or  mailing 
it,  properly  addressed  and  stamped,  by 
September  12, 1985. 

IV.  Duty  of  the  Licensee 

In  order  to  permit  petitioners  to 
comply  with  the  30-day  deadline  to 
submit  the  information  required. 
Precision  Materials  must  ensure  that  the 
application,  the  license,  and  all 
correspondence  pertaining  to  its  license 
are  immediately  on  receipt  of  this  Notice 
and  Order:  (1)  Made  available  to 
petitioners  for  inspection  and  copying, 
and  (2)  Forwarded  to  the  Presiding 
Officer.  This  material  shall  be  made 
available  at  a  convenient  location  in  the 
vicinity  of  the  Precision  Materials 
facility  and  at  such  other  locations  as 
may  be  indicated  by  requests.  The 
material  shall  be  available  for 
inspection  and  copying  during  business 
hours  and  during  reasonable  periods 
during  evenings  and  weekends.  This 
material,  together  with  the  material 
submitted  by  petitioners,  and  any  other 


material  called  for  by  the  presiding 
officer,  will  form  the  Hearing  File  on 
which  the  presiding  officer  will  base  his 
decision. 

V.  Presiding  Officer's  Initial  Ruling 

Upon  receipt  of  petitioner's 
submission,  the  presiding  officer  will 
evaluate  the  material  in  the  Hearing 
File.  The  presiding  officer  will  then  rule 
on  each  petitioners'  right  to  become  a 
party  to  this  proceeding.  The  presiding 
officer  will  also  review  each  petitioners' 
complaints  and  supporting  material.  In 
making  this  review,  the  presiding  officer 
may  rule,  in  the  alternative,  that  the 
petitioners'  complaints:  (1)  Are 
admissible  for  consideration;  (2)  are 
beyond  the  scope  of  this  proceeding;  (3) 
constitute  requests  for  relief  which  the 
presiding  officer  lacks  the  power  to 
grant;  (4)  are  too  vague  to  permit 
consideration:  or  (5)  are  otherwise 
inadmissible.  If  necessary,  the  presiding 
officer  will  call  for  additional 
submissions  prior  to  making  the  rulings 
contemplated  by  this  paragraph.  In  the 
absence  of  such  a  request,  no  further 
submissions  are  to  be  made. 

Petitioners  are  hereby  put  on  notice 
that  the  presiding  officer  may  rule  on  the 
merits  of  the  entire  matter  based  on 
petitioners  initial  submission. 

VI.  Informal  Hearing 

To  the  extent  the  presiding  officer 
finds  petitioners'  complaints  admissible, 
he  either  may  order  additional 
submissions  from  each  party,  or 
schedule  an  oral  presentation,  or  both.  If 
an  oral  presentation  is  scheduled,  it  will 
take  place  in  the  vicinity  of  the 
Precisison  Materials  facility.  The  parties 
will  be  permitted  to  present  testimony 
and  argument,  but  cross-examination 
will  not  be  permitted.  The  parties  may, 
however,  suggest  questions  to  the 
presiding  officer  to  be  posed  by  him. 
Discovery  is  not  permitted. 

If  the  NRC  Staff  does  not  elect  to 
participate  as  a  party  to  this  proceeding, 
the  presiding  officer  may  seek 
information  from  the  Staff  directly.  In 
that  event,  any  information  received  will 
be  served  on  fhe  parties  to  the 
proceeding  by  the  presiding  officer. 

VII.  Limited  A^jpearances 

Those  who  do  not  wish  to  become 
parties  but  wish  to  submit  a  statement 
to  the  presiding  officer  may  do  so  by 
mailing  their  statement  to  the 
Commission's  Secretary,  properly 
addressed  and  stamped,  on  or  before 
September  12. 1985.  Should  the  presiding 
officer  determine  that  a  petitioner  may 
not  be  a  party  to  this  proceeding,  the 
material  submitted  by  that  petitioner 
will  be  treated  as  such  a  limited 


appearance  statement.  Limited 
appearance  statements  are  not  part  of 
the  hearing  file. 

Vin.  Schedule  for  Decision 

The  presiding  officer  intends  to  issue 
a  decision  in  this  proceeding  as 
promptly  as  feasible  following  receipt  of 
petitioners'  submissions,  with  a  goal  of 
120  days  if  additional  submissions  are 
required  following  receipt  of  initial 
petitions.  No  petition  for  review  will  be 
entertained  by  the  Commission 
regarding  the  presiding  officer's 
decision.  However,  the  Commission  may 
review  the  decision  on  its  own  initiative. 

Order 

For  all  the  foregoing  reasons  and  upon 
consideration  of  the  entire  record  in  this 
mater,  it  is.  this  7th  day  of  August.  19B5 

Ordered: 

1.  That  on  or  before  September  12. 
1985,  any  person  wishing  to  participate 
in  this  informal  hearing  shall  file  a 
petition  to  participate  as  described  in 
the  foregoing  memorandum: 

2.  That  on  or  before  September  25, 
1985,  the  NRC  Staff  shall  notify  the 
presiding  officer  if  it  wishes  to 
participate  as  a  party  to  this  proceeding; 
and 

3.  That  this  informal  hearing  shall  be 
conducted  in  accordance  with  the 
procedures  described  in  the  foregoing 
memorandum. 

Dated  at  Bethesda,  Maryland  this  8th  day 
of  August,  1985. 
Dr.  |erry  R.  Kline, 
A  dminislralive  fudge. 
[FR  Doa  85-19257  Filed  8-12-85:  MS  am) 
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[Docket  No.  40-6027;  ASLBP  No.  85-513- 
03-ML] 

Sequoyah  Fuels  Corp.  (Sequoyah 
Facility);  Memorandum  and  Order, 
Notice  of  Informal  Hearing  and 
Opportunity  To  Become  a  Party 

August  8, 1985. 
I.  Introduction 

Please  take  notice  that,  on  July  24, 
1985,  the  Nuclear  Regulatory 
Commission  issued  an  Order  instituting 
an  informal  hearing  in  this  matter. 
Pursuant  to  the  Commission's  Order,  the 
undersigned  was  designated  presiding 
officer  for  t^is  matter  on  August  1, 1985. 

The  Commission  instituted  this 
proceeding  in  response  to  petitions  for  a 
hearing  filed  by  the  Native  Americans 
for  a  Clean  Environment  Client  Council 
(NACECC),  the  Cherokee  Nation 
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(Cherokee)  '  and  Citizens'  Action  for  a 
Safe  Environment  (CASE).  The  hearing 
will  concern  Sequoyah  Fuels 
Corporation's  (SFC)  application  to  add 
facilities  at  its  existing  plant  in  Core. 
Oklahoma,  that  would  convert  depleted 
uranium  hexafluhde  to  depleted 
uranium  tetrafluoride. 

II.  How  To  Participate 

The  Commission's  Order  directed  the 
presiding  officer  to  request  from 
NACECC,  Cherokee,  and  CASE.  Tilings 
detailing  their  standing  to  participate 
and  their  complaints  concerning  the 
license  amendment.  The  Order  also 
directed  the  presiding  officer  to  provide 
a  similar  opportunity  to  petition  to  be 
heard  by  other  interested  persons.  The 
Order  authorized  the  presiding  officer 
(1)  To  request,  at  his  discretion,  written 
submissions  and  documents;  (2)  to  set 
schedules;  (3)  to  entertain  statements 
from  those  who  do  not  desire  to  become 
parties  or  cannot  satisfy  the 
requirements  for  party  status,  and  (4)  to 
hear  oral  presentations  if  necessary. 

The  Commission  directed  that  those 
who  wish  to  become  parties  (other  than 
the  NRC  Staff  and  SFC)  must  set  forth 
with  particularity  and  in  writing: 

1.  Their  interest  in  the  proceeding; 

2.  How  their  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  a  statement  of  the  reasons 
why  they  should  be  made  parties  that 
makes  particular  reference  to: 

a.  Their  right  under  the  Atomic  Energy 
Act  to  be  made  a  party; 

b.  The  nature  and  extent  of  their 
property,  financial,  or  other  interest  in 
the  proceeding;  and 

c.  The  possible  effect  of  any  order  that 
may  be  entered  in  the  proceeding  on 
their  interest;  and 

3.  The  specific  aspect  or  aspects  of  the 
subject  matter  of  the  proceeding  on 
which  they  wish  to  be  heard. 

4.  Petitions  shall  also  state  specifically 
the  nature  of  the  relief  sought  with 
respect  to  each  complaint. 

Each  of  the  foregoing  points  shall  be 
addressed  in  separate  paragraphs 
concisely  stated.  All  filings  shall  be 
submitted  under  oath  or  affirmation. 

In  submitting  the  information  called 
for  in  items  3  and  4  above,  petitioners 
are  to  describe  specifically  any 
deficiencies  in  the  application,  cite 
particular  sections  or  portions  of  the 
application  which  relate  to  the 
deficiency,  and  state  in  detail  the 
reasons  why  a  particular  section  or 
portion  of  the  application  is  deficient. 
Petitioners  must  also  submit  all  data 


'  The  Commi.nt  ion's  Order  inadvertently  failed  to 
mtnlion  Cheroki.e. 


and  material  in  their  possession  which 
supports  or  illustrates  each  of  the 
deficiencies  complained  of.  Data  and 
material  from  generally  available 
publications  may  be  cited  rather  than 
furnished.  Petitioners  must  also  state 
what  relief  they  seek  with  respect  to 
each  of  their  complaints.  A  broad 
statement  requesting  denial  or  recision 
of  the  license  or  its  amendment  without 
stating  why  such  extreme  relief  is 
appropriate  will  not  satisfy  the 
requirement  to  state  the  relief  sought. 

A  determination  that  petitioners  have 
standing  to  participate  as  parties  to  the 
proceeding  will  be  governed  by  existing 
agency  precedents  pursuant  to  10  CFR 
2.714(d).  See  the  Commission's  Order 
and  Rockwell  International  Corp. 
(Energy  Systems  Group  Special  Nuclear 
Materials  License  No.  SNM-21).  LBP- 
8»-65. 18  NRC  774  (1983).  The  Rockwell 
case  relied  on  Nuclear  Engineering 
(Sheffield,  Illinois  Low  Level 
Radioactive  Waste  Disposal  Site) 
ALAB-473,  7  NRC  736  (1978).  and  stated 
at  page  3  that: 

.  .  .  The  practical  tests  are  that  the  petition 
must  show  (1)  that  the  petitioner  will  or  might 
be  injured  in  fact  by  one  or  more  of  the 
possible  outcomes  of  the  proceeding,  and  (2) 
that  the  asserted  interest  of  the  petitioner  in 
achieving  a  particular  result  is  at  least 
arguably  within  the  zone  of  interests 
protected  by  the  statute  involved. 

If  the  presiding  officer  finds  that  the 
hearing  petitions  or  any  intervention 
petition  should  be  denied  in  toto  for  lack 
of  standing  or  any  other  reason,  that 
determination,  which  must  be  in  writing, 
will  become  the  final  agency  action 
within  thirty  days  unless  the 
Commission,  on  its  own  initiative, 
undertakes  a  review  of  the  decision. 
On  or  before  September  12, 1985, 
NACECC,  Cherokee,  CASE,  and  anyone 
else,  incuding  governmental  entities, 
who  wishes  to  become  a  party  shall  file 
the  information  called  for  above.  On  or 
before  September  26, 1985.  the.  NRC 
Staff,  if  it  wishes  to  participate  as  a 
party,  shall  so  notify  the  petitioners. 
SFC,  and  the  presiding  officer  in  writing. 

III.  Where  To  File 

The  information  called  for  by  this 
Notice  and  Order  is  to  be  filed  with  the 
Docketing  and  Service  Branch  of  the 
Office  of  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  1717  H  Street, 
NW.,  Washington,  DC  20555.  Such 
filings  shall  also  be  served  on  SFC  and 
the  presiding  officer  by  either  personally 
delivering  it  or  mailing  it,  properly 
addressed  and  stamped,  by  September 
12, 1965. 


rv.  Duty  of  the  Applicant 

In  order  to  permit  petitioners  to 
comply  with  the  30-day  deadline  to 
submit  the  information  required.  SFC 
must  ensure  that  the  application,  the 
license  sought  to  be  amended,  and  all 
correspondence  pertaining  to  its 
application,  are  immediately  upon 
receipt  of  this  Notice  and  Order:  (1) 
Made  available  to  petitioners  for 
inspection  and  copying,  and  (2) 
forwarded  to  the  Presiding  Officer.  This 
material  shall  be  made  available  at  a 
convenient  location  in  the  vicinity  of  the 
SEC  facility  and  at  such  other  locations 
as  may  be  indicated  by  requests.  The 
material  shall  be  available  for 
inspection  and  copying  during  business 
hours  and  during  reasonable  periods 
evenings  and  weekends.  This  material, 
together  with  the  material'submitted  by 
petitioners,  and  any  other  material 
called  for  by  the  presiding  officer,  will 
form  the  Hearing  File  on  which  the 
presiding  officer  will  base  his  decision. 

V.  Presiding  Officer's  Initial  Ruling 

Upon  receipt  of  petitioner's 
submissions,  the  presiding  officer  will 
evaluate  the  material  in  the  Hearing 
File.  The  presiding  officer  will  then  rule 
on  each  petitioner's  rights  to  become  a 
party  to  this  proceeding.  The  presiding 
officer  will  also  review  petitioners' 
complaints  and  supporting  material.  In 
making  this  review,  the  presiding  officer 
may  rule  that  the  petitioners' 
complaints:  (1)  Are  admissible  for 
consideration;  (2)  are  beyond  the  scope 
of  this  proceeding;  (3)  constitute 
requests  for  relief  which  the  presiding 
officer  lacks  the  power  to  grant;  (4)  are 
too  vague  to  permit  consideration;  or  (5) 
are  otherwise  inadmissible.  If  necessary, 
the  presiding  officer  will  call  for 
additional  submissions  prior  to  making 
the  rulings  contemplated  by  this 
paragraph.  In  the  absence  of  such  a 
request,  no  further  submissions  are  to  be 
made. 

Petitioners  are  hereby  put  on  notice 
that  the  presiding  officer  may  rule  on  the 
merits  of  the  entire  matter  based  on 
petitioners  initial  submission. 

VI.  Informal  Hearing 

To  the  extent  the  presiding  officer 
finds  petitioners  complaints  admissible, 
he  either  may  order  additional 
submissions  from  the  parties,  or 
schedule  an  oral  presentation,  or  both.  If 
an  oral  presentation  is  scheduled,  it  will 
take  place  in  the  vicinity  of  the  SFC 
facility.  The  parties  will  be  permitted  to 
present  testimony  and  argument,  but 
cross-examination  will  not  be  permitted. 
The  parties  may,  however  suggest 
qduestions  to  the  presiding  officer  to  be 


posed  by  him.  Discovery  is  not 
permitted. 

If  the  NRC  Staff  does  not  elect  to 
participate  as  a  party  to  this  proceeding, 
the  presiding  officer  may  seek 
information  from  the  Staff  directly.  In 
that  event,  any  information  received  will 
be  served  on  the  parties  to  the 
proceeding  by  the  presiding  officer. 

VII.  Limited  Appearances 

Those  who  do  not  wish  to  become 
parties  but  wish  to  submit  a  statement 
to  the  presiding  officer  may  do  so  by 
mailing  their  statement  to  the 
Commission's  Secretary,  properly 
addressed  and  stamped,  on  or  before 
September  12, 1985.  Should  the  presiding 
officer  determine  that  a  petitioner  may 
not  be  a  party  to  this  proceeding,  the 
material  submitted  by  that  petitioner 
will  be  treated  as  such  a  limited 
appearance  statement.  Limited 
appearance  statements  are  not  part  of 
the  Hearing  File. 

VIII.  Schedule  for  Decision 

The  presiding  officer  intends  to  issue 
a  decision  in  this  proceeding  as 
promptly  as  feasible  following  receipt  of 
petitioners'  submissions,  with  a  goal  of 
120  days  if  additional  submissions  are 
required  following  receipt  of  initial 
petitions.  No  petition  for  review  will  be 
entertained  by  the  Commission 
regarding  the  presiding  officer's 
decision.  However,  the  Commission  may 
review  the  decision  on  its  own  initiative. 

Order 

For  all  the  foregoing  reasons  and  upon 
consideration  of  the  entire  record  in  Uiis 
matter,  it  is,  this  7th  day  of  August,  1985. 

Ordered: 

1.  That  on  or  before  September  12. 
1985,  the  Native  Americans  for  a  Clean 
Environment  Client  Council,  the 
Cherokee  Nation,  and  Citizens'  Action 
for  a  Safe  Environment  shall  file  a 
petition  to  participate  as  described  in 
the  foregoing  memorandum; 

2.  That  any  other  person  wishing  to 
participate  shall  file  a  similar  petition  by 
the  same  data; 

3.  That  on  or  before  September  28. 
1985,  the  NRC  Staff  shall  notify  the 
presiding  officer  if  it  wishes  to 
participate  as  a  party  to  this  proceeding; 
and 

4.  That  this  informal  hearing  shall  be 
conducted  in  accordance  with  the 
procedures  described  in  the  foregoing 
memorandum. 

Bethesda.  Maryland,  August  8, 1985. 
John  H.  Frye  lU, 
A  dministrative  Judge. 
(FR  Doc.  85-19258  Filed  B-lZ-aS;  8:45  am] 
aUXlNO  CODE  7$90-01-M 


Fedwal  Register  /  Vol.  50,  No.  156  /  Tuesday.  August  13.  1985  /  Notices 32667 


POSTAL  RATE  COMMISSION 

[Docket  No.  A85-21;  Order  No.  620] 

Yorkvllle,  CA  (Clare  R.  V/heeler, 
Petitioner);  Notice  ar>d  Order 
Accepting  Appeal  and  Establishing 
Procedural  Schedule 

Issued:  August  7, 1985. 

Before  Commissioners:  Janet  D.  Steiger, 
Chairman;  Henry  R.  Folsom,  Vice-Chairman; 
John  W.  Crutchen  James  H.  Duffy:  Bonnie 
Guiton. 

Docket  Number:  A85-21. 

Name  of  affected  post  office: 
Yorkville.  California  95494. 

Name(s}  of  petitioner(s):  Clare  R. 
Wheeler. 

Type  of  determination:  Closing. 

Date  of  filing  of  appeal  papers:  August 
5, 1985. 

Categories  of  issues  apparently 
raised: 

1.  Effect  on  the  community  [39  U.S.C. 
404(b)(2)(AJ]. 

2.  Effect  on  postal  services  [39  U.S.C. 
404(b)(2)(C)]. 

Other  legal  issues  may  be  disclosed 
by  the  record  when  it  is  filed;  or, 
conversely,  the  determination  made  by 
the  Postal  Service  may  be  found  to 
dispose  of  one  or  more  of  these  issues. 

In  the  interest  of  expedition  within  the 
120-day  decision  schedule  [39  U.S.C. 
404(b)(5)]  the  Commission  reserves  the 
right  to  request  of  the  Postal  Service 
memoranda  of  law  on  any  appropriate 
issue.  If  requested,  such  memoranda  will 
be  due  20  days  from  the  issuance  of  the 
request;  a  copy  shall  be  served  on  the 
Petitioner.  In  a  brief  or  motion  to 
dismiss  or  affirm,  the  Postal  Service  may 
incorporate  by  reference  any  such 
memorandum  previously  filed. 

The  Commission  orders: 

(A)  The  Secretary  shall  publish  this 
Notice  and  Order  and  Procedural 
Schedule  in  the  Federal  Register. 

(B)  The  record  in  this  appeal  shall  be 
filed  by  August  20. 1985. 

By  the  Commission. 
Charles  L.  Clapp. 

Secretary. 

Appendix— Docket  No.  A8&-21, 
Yorkville,  California  95494 

August  5, 1985— Filing  of  Petition 
August  7. 1985 — Notice  and  Order  of 

Filing  of  Appeal 
August  30, 1985— Last  day  for  filing 

petitions  to  intervene  [see  39  CFR 

3001.111(b)]. 
September  9, 1985 — Petitioners' 

Participant  Statement  or  Initial  Brief 

(see  39  CFR  3001.115(a)  and  (b)]. 
September  30. 1985 — Postal  Service 

Answering  Brief  [see  39  CFR 

3001.115(c)J. 


October  15, 1985— (1)  Petitioners'  Reply 
Brief  should  petitioners  choose  to  file 
one  [see  39  CFR  3001.115{djJ. 

October  22, 1985— (2)  Deadline  for 
motions  by  any  party  requesting  oral 
argument.  The  Commission  will 
schedule  oral  argument  only  when  it 
is  a  necessary  addition  to  the  written 
filings  (see  39  CFR  3001.116). 

December  3. 1985 — Expiration  of  120- 
day  decisional  schedule  [see  39  U.S.C. 
404(b)(5)) 

[FR  Doc.  85-19158  Filed  8-12-85;  &45  amj 

BtLUNG  COOE  7715-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-2229a,  FUe  Na  SR-PSOTC- 
85-OS] 

Self-Regulatory  Organizations;  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  of  Pacific 
Securities  Depository  Trust  Co. 

On  July  23, 1985,  the  Pacific  Securities 
Depository  Trust  Company  ("PSDTCJ 
filed  a  proposed  rule  change  with  the 
Commission  under  section  19(b)(1)  of 
the  Securities  Exchange  Act  of  1934  (the 
"Act"),  15  U.S.C.  78s(b)(l).  The 
Commission  is  pubUshing  this  Notice  to 
solicit  comment  on  the  rule  change. 

The  proposed  rule  change  amends 
PSDTC's  fee  schedule  with  respect  to 
the  safekeeping  of  municipal  bonds  in 
bearer  form.  The  principal  change 
establishes  a  maximum  par  value  of 
$750,000  per  deposit  or  withdrawal  of 
bearer  securities.  Deposits  or 
withdrawals  which  have  a  par  value  in 
excess  of  $750,000  will  be  subject  to  a 
separate  charge  for  each  $750,000  of  par 
value  or  portion  thereof.  PSDTC  also 
will  levy  a  $0.5  certificate  charge  for 
each  deposit  and  withdrawal  of  beaner 
securities. 

PSDTC  states  that  the  proposed  rate 
changes  for  deposits  and  withdrawals  of 
bearer  securities  will  more  accurately 
reflect  PSDTC's  costs  for  providing 
these  services.  In  addition.  PSDTC 
maintains  that  the  proposed  rule  change 
is  consistent  with  section  17A(b)(3)(F)  of 
the  Act  because  it  provides  for  the 
equitable  allocation  of  reasonable  dues, 
fees  and  other  charges. 

The  rule  change  has  become  effective. 
pursuant  to  section  19(b)(3)(A)  of  the 
Act.  The  Commission  may  summarily 
abrogate  the  rule  change  at  any  time 
within  60  days  of  its  filuig  if  its  appears 
to  the  Commission  that  abrogation  is 
necessary  or  appropriate  in  the  public 
interest,  for  protection  of  investors,  or 
otherwise  in  furtherance  of  the  purposes 
of  the  Act. 
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You  can  submit  written  comment 
within  21  days  after  this  Notice  is 
published  in  the  Federal  Register.  Please 
refer  to  File  No.  SR-PSDTC-85-05.  and 
file  six  copies  of  your  comments  with 
the  Secretary  of  the  Commission,  450  5th 
Street.  NW.,  Washington,  D.C.  20549. 
Material  on  the  rule  change,  other  than 
material  that  may  be  withheld  from  the 
public  under  5  U.S.C.  552,  is  available 
for  inspection  at  the  Commission's 
Public  Reference  Room  and  at  the 
principal  offices  of  PSDTC. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 
lohn  Wlweler. 
Secretary. 
August  5. 1985. 
(FR  Doc.  85-19208  Filed  8-12-85;  8:45  am] 

BtUJNG  COOC  M10-01-M 


(Release  No.  35-23786;  70-7093] 

Central  and  Soutti  West  Corp.;  CSW 
Energy,  Inc.;  Proposed  Financing  of 
Subsidiary  To  Participate  in  and  To 
Provide  Energy  Management  Systems 
and  Services 

August  6. 1985. 

Central  and  South  West  Corporation 
("CSW").  a  registered  holding  company, 
and  its  wholly  owned  subsidiary 
company.  CSW  Energy.  Inc.  ( 'Energy"), 
2500  San  Jacinto  Tower.  Dallas.  Texas 
75222.  have  filed  an  application- 
declaration  with  this  Commission 
pursuant  to  sections  6(a).  7. 9(a),  and  10 
of  the  Public  Utility  Holding  Company 
Act  of  1935  ("Act"). 

Energy  was  formed  by  CSW  to  invest 
in  cogeneration  projects  and  to 
undertake  studies  for  potential  energy 
related  projects.  It  is  now  proposed  that 
Energy  form  a  joint  venture  ("Venture") 
with  Time  Energy  Management  System 
Southwest.  Inc..  a  subsidiary  of  Time 
Energy  Systems,  Inc.,  a  Texas 
corporation  which  is  not  an  associate 
company  of  CSW.  The  parties  will  each 
be  50%  owners  of  the  Venture  which 
shall  continue  for  a  peroid  of  ten  years 
and  be  automatically  extended  for  terms 
of  three  years  thereafter  unless  either 
venturer  gives  notice  at  least  ninety 
days  in  advance  that  it  intends  to 
terminate  its  participation  in  the 
Venture.  The  purpose  and  character  of 
the  business  of  the  Venture  is  to  invest 
in.  participate  in,  develop,  and  market 
energy  management  systems  and 
services  and  energy  conservation 
equipment  within  the  territory  of  the 
Electric  Reliability  Counsel  of  Texas 
and  the  Southwest  Power  Pool.  Pursuant 
to  the  Joint  Venture  Agreement 
("Agreement")',  each  venturer  shall  be 


responsible  for  50%  of  all  capital  and 
expense  requirements  of  the  Venture 
limited,  however,  to  $30,000,000  per 
venturer  over  the  first  five  years  of  the 
Agreement.  The  overall  management 
and  control  of  the  business  of  the 
Venture  shall  be  vested  in  a 
management  committee  composed  of 
three  designated  members  from  each  of 
the  venturers.  All  goods  and  sevices 
provided  by  a  venturer  to  the  Venture 
shall  be  at  cost.  While  it  is  not 
contemplated  that  the  Venture  will 
provide  services  to  CSW  or  any  of  its 
associate  companies,  in  the  event  that 
such  services  are  provided,  they  will  be 
provided  at  cost. 

To  allow  Energy  to  fund  its  share  of 
Venture's  operation,  CSW  proposes  to 
make  capital  contributions  or  to 
purchase  additional  common  stock  of 
Energy  and/or  to  make  non-interest 
bearing  loans  to  Energy  or  Venture. 
These  investments  together  with  all 
loans  and  all  recourse  liabilities  of 
Venture  payable  by  CSW  or  Energy  will 
not  exceed  $30,000,000  without 
additional  authorization.  Energy  expects 
that  such  financial  commitment  will  be 
sufficient  to  organize  Venture  and  to 
fund  its  initial  operations. 

The  application-declaration  and  any 
amendments  thereto  are  available  for 
public  inspection  through  the 
Commission's  Office  of  Public 
Reference.  Interested  persons  wishing  to 
comment  or  request  a  hearing  should 
submit  their  views  in  writing  by  August 
29, 1985,  to  the  Secretary,  Securities  and 
Exchange  Commission,  Washington. 
D.C.  20549,  and  serve  a  copy  on  the 
applicants-declarants  at  the  address 
specified  above.  Proof  of  service  (by 
affidavit  or,  in  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  a  hearing 
shall  identify  specifically  the  issues  of 
fact  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  this 
matter.  After  said  date,  the  application- 
declaration,  as  amended  or  as  it  may  be 
further  amended,  may  be  granted  and 
permitted  to  become  effective. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

|ohn  Wheeler, 

Secretary. 

[FR  Doc.  85-19204  Filed  8-12-85;  8:45  am] 

BIUJMO  CODE  I01(M)1-M 


(Release  No.  35-23785;  70-7132] 

Columbus  and  Southern  Ohio  Electric 
Co.;  Notice  of  Proposal  to  Indemnify 
Service 

August  6. 1985. 

Columbus  and  Southern  Ohio  Electric 
Company  ("C&SOE"),  a  subsidiary  of 
American  Electric  Power  Company,  Inc. 
("AEP"),  a  registered  holding  company, 
has  filed  a  declaration  with  this 
Commission  pursuant  to  sections  12(b) 
and  (f)  of  the  Public  Utility  Holding 
Company  Act  of  1935  and  Rule  45 
thereunder. 

C&SOE  proposes  to  enter  into  an 
agreement  providing  for  indemnification 
by  C&SOE,  The  Cincinnati  Gas  & 
Electric  Company  ("CC&E")  and  The 
Dayton  Power  and  Light  Company 
("DP&L")  (CC&E  and  DP&L  are 
unaffiliated  with  the  AEP  System) 
(collectively  "Owners")  of  all  liability  in 
any  way  attributable  to  the  use 
possession  or  reproduction  by  American 
Electric  Power  Service  Corporation 
("AEPSC"),  a  wholly-owned  service 
subsidiary  of  AEP.  of  any  drawings, 
specifications,  plans,  or  other  data 
(collectively  "Drawings")  relating  to  the 
Wm.  H.  Zimmer  Nuclear  Power  Station 
("Zimmer  Station").  The  Drawings  were 
delivered  to  AEPSC  by  Owners  of  the 
Zimmer  Station  for  use  by  AEPSC  in  the 
conversion  of  the  uncompleted  Zimmer 
Station  into  a  coal-fired  generating 
station  (the  "Conversion").  The  need  for 
such  indeminification  arises  out  of  a 
lawsuit  filed  in  May.  1985  by  Sargent  & 
Lundy  Engineers  ("S&L")  against  the 
Owners  and  AEPSC.  seeking,  among 
other  things,  preliminary  and  permanent 
injunctions  to  prevent  the  alleged  use. 
misappropriation,  and  copying  of  the 
drawings,  and  statutory  damages  in  an 
amount  of  not  less  than  $250  or  greater 
than  $50,000  per  copyright  infringement, 
plus  attorneys'  fees. 

The  S&L  complaint  alleges  that  it 
owns  all  of  the  Drawings  produced  for 
the  Zimmer  Station.  The  Owners' 
position  is  that  they  have  complete 
ownership  rights  in  the  Drawings  under 
the  S&L  Zimmer  Contract.  It  is 
acknowledged,  however,  that  AEPSC 
does  not  have  such  ownership  rights. 
AEPSC  has  received  the  Drawings 
solely  as  agent  for  the  Owners,  to  carry 
out  the  duties  as  project  manager  of  the 
Conversion.  S&L  alleges  liability  by 
AEPSC  for  use  and  copying  of  the 
Drawings,  but  in  order  for  AEPSC  to  go 
forward  with  work  on  the  Conversion,  it 
must  make  use  of  the  Drawings.  AEPSC 
has  thus  deemed  it  advisable  to  seek  an 
explicit  right  of  indemnification  from  the 
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Owners  for  protection  from  liability  and 
costs  that  could  arise  from  claims. 

C&SOE  requests  authorization  to 
indemnify  AEPSC.  (along  with  CG&E 
and  DP&L).  Each  will  indemnify  on  a 
several  basis,  in  proportion  to  its 
undivided  ownership  interest  in  the 
Zimmer  Station.  Therefore  the  maximum 
amount  of  indemnification  by  CSOE 
would  be  limited  to  25.4%  of  any 
liability,  and  C&SOE  will  charge  no  fee 
for  acting  as  an  indemniter. 

The  application-declaration  and 
amendments  thereto  are  available  for 
public  inspection  through  the 
Commission's  Office  of  Public 
Reference.  Interested  persons  wishing  to 
comment  or  request  a  hearing  should 
submit  their  views  in  writing  by  August 
30, 1985,  to  the  Secretary,  Securities  and 
Exchange  Commission,  Washington. 
D.C.  20549.  and  serve  a  copy  on  the 
applicants-declarants  at  the  addresses 
specified  above.  Proof  of  service  (by 
affidavit  or.  in  case  of  an  attorney  at 
law.  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  a  hearing 
shall  identify  specifically  the  issues  of 
fact  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  this 
matter.  After  said  date,  the  appUcation- 
dcclarafion,  as  filed  or  as  it  may  be 
amended,  may  be  granted  and  permitted 
to  became  effective. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
John  Wheeler. 
Secretary. 

[FR  Doc.  85-19205  Filed  &-12-85;  8:45  am] 
BILUNG  CODE  M1<M)1-M 

[Release  No.  35-23784;  70-7069] 

New  Orleans  Public  Service  inc.; 
Middle  South  Utilities,  Inc.;  Proposal 
To  Issue  and  Sell  First  Mortgage 
Bonds  and  Preferred  Stock;  Exception 
from  Competitive  Bidding 

August  5, 1985. 

New  Orleans  Public  Services  Inc. 
("NOPSI"),  and  its  parent.  Middle  South 
Utilities,  Inc.  ("MSU"),  a  registered 
holding  company,  have  filed  post- 
effective  amendments  in  this  matter, 
pursuant  to  sections  6(b),  9(a),  10  and 
12(f)  of  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act"),  and  Rules 
43  and  50(a)(5)  thereunder. 

NOPSI,  in  post-effective  amendments, 
has  stated  that  in  view  of  a  decision  of 
the  Louisiana  Fourth  Circuit  Court  of 
Appeal  and  NOPSI's  need  to  obtain 
additional  funds  from  external  sources 
in  order  to  meet  its  1985  requirements 


for  cash,  it  filed  with  the  Council  of  New 
Orleans  ("Council"),  on  June  5, 1985,  an 
application  for  approval  of  the  issuance 
of  up  to  $100  million  of  securities.  In 
response  to  NOPSI's  application,  on  July 
17, 1985,  Council  approved  the  issuance 
of  up  to  $60  million  of  securities  in  any 
combination,  to  be  determined  by 
NOPSI,  of  first  mortgage  bonds 
("Bonds"),  preferred  stock  ("Preferred"), 
common  stock  ("Common")  and 
unsecured  debentures,  subject  to  the 
condition,  among  others,  that  NOPSI 
would  not,  directly  or  indirectly,  use  any 
part  of  the  proceeds  from  the  sale  of 
these  securities  to  pay  any  obligations 
arising  out  of.  incurred  in  connection 
with,  or  otherwise  related  to,  the 
construction  of  or  generation  of  power 
from  the  Grand  Gulf  Steam  Electric 
Generating  Station  ("Grand  Gulf)  of 
Middle  South  Energy,  Inc.,  a  special 
purpose  subsidiary  of  MSU.  Council's 
approval  was  further  conditioned  by  a 
requirement  that  the  annual  dividend 
rate  on  any  Preferred  to  be  issued  by 
NOPSI  not  exceed  by  more  than  200 
basis  points  the  annual  interest  rate  on 
any  such  Bonds  to  be  issued.  NOPSI 
asked  for  immediate  authority  to  issue 
and  sell  up  to  $25  million  of  its  Common 
to  MSU,  as  originally  proposed,  and  for 
purposes  previously  approved,  including 
the  payment  of  short-term  debt  and 
taxes,  and  the  repayment  of  interest-free 
advances  from  MSU.  The  Commission 
found  this  portion  of  the  proposal, 
including  the  use  of  proceeds,  to  be  in 
compliance  with  section  7(d) 
standards.' 

NOPSI's  financial  resources  continue 
to  be  severely  limited  and  its  liquidity 
and  financial  condition  impaired.  On 
March  4, 1985,  the  Louisiana  Public 
Service  Commission  ("LPSC"),  denied  in 
its  entirety  NOPSI's  April  1984  request 
for  a  retail  rate  increase  to  reflect, 
among  other  things,  the  in-service  status 
of  Unit  1  of  Grand  Gulf,  and  related 
costs  for  NOPSI.  On  May  17, 1985, 
NOPSI  filed  a  request  with  the  Council 
for  a  retail  rate  increase  to  reflect  the 
NOPSI's  costs  associated  with 
commercial  operation  of  Unit  1  of  Grand 
Gulf.  There  can  be  no  assurance  that 
retail  rate  relief  will  be  granted  on  an 
adequate  basis.  The  timing  of  rate  relief 
is  becoming  increasingly  important  since 
Unit  1  of  Grand  Gulf  went  into 
commercial  operation  on  July  1, 1985.  In 
addition,  NOPSI's  deteriorating  financial 
position  has  led  to  the  downgrading  of 
its  first  mortgage  bonds  and  preferred 
stock  by  a  national  securities  rating 
agency  to  speculative  grade. 
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NOPSI  now  requests  by  further  post- 
effective  amendment  the  authority  to 
issue  and  sell  in  the  aggregate  $35 
million,  in  any  combination,  Bonds  and 
Preferred.  NOPSI  states  that  it  is 
essential  that  it  consummate,  under 
favorable  terms  and  conditions,  and  as 
swiftly  as  possible,  sales  of  Bonds  and 
Preferred  in  order  to  obtain  funds  from 
sources  external  to  the  Middle  South 
Utilities  System  ("System")  and 
alleviate  NOPSi's  deteriorating  cash 
position. 

NOPSI  is  attempting  to  sell  Bonds  and 
Preferred  Stock  in  a  market  that  is 
characterized  by  well-known  investor 
concern  over  the  financial  position  of 
companies  associated  with  nuclear 
plants  under  construction.  While  NOPSI 
is  not  constructing  a  nuclear  plant,  this 
concern  applies  to  NOPSI  in  light  of  its 
obligations  to  pay  for  a  portion  of  the 
costs  of  Unit  1  of  Grand  Gulf.  This 
concern  is  also  of  particular 
significance,  at  this  time,  to  the  System 
of  which  NOPSI  is  a  member,  since  the 
System,  unlike  any  other  electric  utility 
system  in  the  United  States,  is  bringing 
into  commercial  operation  in  the 
summer  of  1985  two  new  large  and 
expensive  nuclear  units.  Waterford  No. 
3  of  Louisiana  Power  &  Light  Company 
and  Unit  1  of  Grand  Gulf. 

As  a  result  of  NOPSI's  and  the 
System's  position.  NOPSI  believes  that 
the  Bonds  and  the  Preferred  will  be 
difficult  to  market  to  the  public,  and  as  a 
result,  unless  sales  of  Bonds  and 
Preferred  are  exempt  from  the 
competitive  bidding  procedures,  these 
sales  may  not  be  consummated  with 
favorable  terms  and  conditions  in  a 
short  time  frame,  which  is  essential  for 
NOPSI.  One  further  factor  affects  the 
timing  of  sales  of  Bonds  and  Preferred 
Stock  and  renders  particularly 
significant  the  need  for  flexibility  in  the 
possible  methods  of  offering  of  such 
securities.  The  sale  of  the  Preferred 
cannot  be  consummated  until  after  the 
sale  of  Bonds  owing  to  the  condition 
placed  by  the  Council  on  the  annual 
dividend  rate  of  the  Preferred  not  being 
greater  than  200  basis  points  over  the 
annual  interest  rate  on  any  of  the  Bonds. 
Flexibility  is  required  to  time  and  price 
the  sales  of  Bonds  and  Preferred  to 
satisfy  this  condition. 

NOPSI  requests,  pursuant  to 
paragraph  (a)(5)  of  Rule  50  under  the 
Act  that  the  Commission  issue  an  order 
in  this  proceeding  exempting  the 
proposed  issuance  and  sale  of  up  to 
$25,000,000  of  Bonds  and  up  to  120.000 
shares  of  Preferred  from  competitive 
bidding  requirements,  and  enter  into 
negotiations  to  issue  and  sell  such 
securities  via  negotiated  public  offerings 


32670 


Federal  Register  /  Vol  50.  No.  156  /  Tuesday.  August  13.  1985  /  Notices 


and/or  private  placemanU  with 
institutional  investors.  The  Commission 
finds  that  NOPSI  may  do  sa 

The  applicatioD-deiciaration  and  any 
amendmeots  thereto  are  available  for 
public  inspection  through  the 
Commission's  OfTice  of  Public 
Reference.  Interested  persons  wishing  to 
comment  or  request  a  hearing  should 
submit  their  views  in  writing  by  August 
29, 1985  to  the  Secretary,  Securities  and 
Exchange  Commission,  Washington. 
D.C.  20549,  and  serve  a  copy  on  the 
applicants-declarants  at  the  addresses 
specified  above.  Proof  of  Service  (by 
affidavit  or.  in  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  a  hearing 
shall  identify  specifically  the  issues  of 
fact  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  this 
matter.  After  said  date,  the  application- 
declaration,  as  filed  or  as  it  may  be 
amended,  may  be  granted  and  permitted 
to  become  effective. 

For  the  Commitsioa.  by  the  Division  of 
Investment  Managefnent.  poruiant  to 
delegated  authority. 
|olw  Wheeler. 
Secretary. 
|FR  Doc.  85-19206  Filed  8-12-8S:  a-4S  am] 


IRelaw  No.  IC-146S6:  (Ftto  Na  S12-6121)] 

Tax-Fra*  Cash  Reserve,  Inc^  at  aL; 
Application  for  Order  Permitting 
Combination  Portfolios  and  Separata 
Clasaea  of  Shares  Representing 
Interests  in  the  Same  Portfolio 

August  2,  1985. 

Notice  is  hereby  given  that  Tax-Free 
Cash  Reserve,  Ina  ("Tax-Free").  Liquid 
Investments  Co.  ("Liquid").  Short-Term 
Investments  Co.  ("Short-Term")  and 
AIM  Advisors,  Inc.  ("AIM"),  each  at 
Eleven  Greenway  Plaza.  Suite  1919, 
Houston,  TX  77()4a  and  Alex  Brown 
Cash  Reserve  Fund,  Ina  ("Alex  Brown") 
and  Alex.  Brown  &  Sons  Incorporated 
("Alex  &  Sons ').  each  at  135  East 
Baltimore  Street.  Baltimore.  MD  21202, 
filed  an  application  on  May  23. 1965.  and 
amendments  thereto  on  July  30.  and 
August  1. 1985.  on  behalf  of  themselves 
and  all  future  similar  investment 
companies  and  portfolios  thereof 
("Future  Funds")  which  may  be 
sponsored,  advised,  administered  or 
distributed  by  AIM  or  Alex  &  Sons  or 
their  afBliates.  for  a  Commission  order 
pursuant  to  Section  6(c)  of  the 
Investment  Company  Act  of  1940 
("Act")  exempting  them  and  any  Future 
Funds  from  the  provisions  of  Sections 


18(0(1).  18(g)  and  lB(i)  of  the  Act  to  the 
extent  necessary  to  permit  the  proposed 
issuance  and  sale  of  separate  classes  of 
shares  representing  interests  In  existing 
and  future  portfohos  (and  the  allocation 
of  voting  rights  thereto  and  the  payment 
of  dividends  thereon)  and  the 
combination  of  Tax-Free's  two  existing 
portfolios.  (Tax-Free.  Liquid.  Short-Term 
and  Alex  Brown  are  sometimes  referred 
to  as  "Funds"  or,  together  with  AIM  and 
Alex  &  Sons,  as  "Applicants".)  All 
interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below,  and  to  the  Act  and 
the  rules  thereunder  for  the  text  of  the 
applicable  provisions. 

The  application  states  that  each  Fund 
is  registered  under  the  Act  as  an  open- 
end,  diversified,  management 
investment  company,  and  has  a 
currently  effective  registration  statement 
under  the  Securities  Act  of  1933.  At 
present  Tax-Free.  Short-Term  and  Alex 
Brown  have  two  series  of  shares,  and 
Liquid  one  series,  representinj?  interests 
in  a  correspondmg  investment  portfolia 
One  Tax-Free  series  ("General  Series") 
is  sold  to  individuals;  its  other  series 
("Institutional  Series ')  is  sold  to 
institutions.  Alex  Brown  has  two  series, 
both  of  which  are  each  sold  to 
individuals  and  institutions.  The  Funds' 
remaining  series  are  sold  to  institutions. 
(The  Funds'  existing  and  future 
investihent  portfolios  are  sometimes 
referred  to  as  "Portfolios. '  and  the 
existing  classes  of  shares  representing 
interests  in  the  Funds'  existing 
Portfolios,  together  with  each  initial 
class  of  shares  that  is  created  by  a  Fund 
in  connection  with  any  future  Portfolio, 
are  sometimes  referred  to  as  "Existing 
Shares.") 

Applicants  represent  that  all  expenses 
attributable  to  the  operations  of  a 
Portfolio  (such  as  transfer  agent 
expenses,  printing  costs  for 
prospectuses  and  report  sent  to  the 
shareholders  and  registration  fees)  are 
allocated  to  that  Portfolio.  Expenses  that 
are  not  directing  attributable  to  the 
operations  of  a  specific  Portfolio  are 
allocated  between  Portfolios  of  a  Fund 
based  upon  the  relative  net  assets  of 
each  Portfolio.  Expenses  allocated  to  a 
Portfolio  are  borne  pro-rata  by  its 
shareholders.  The  General  Series  and 
Alex  Brown  have  adopted  distribution 
plans  pursuant  to  Rule  I2t>-1  ("12b-l 
Plans")  under  the  Act  and  pay  Alex  & 
Sons  for  the  distribution  services  it 
provides.  The  Institutional  Series  has 
adopted  a  shareholder  service  plan 
("Shareholder  Service  Plan",  and 
together  with  12b-l  Plans,  "Plans")  and 
pays  AIM,  a  subsidiary  of  AIM 


Management.  Inc..  for  the  distribution 
services  it  provides. 

Applicants  believe  that  as  a  result  of 
increased  competition  for  the  shortterm 
investments  of  institutional  investors  it 
is  imperative  that  the  Funds  be  able  to 
offer  services  which  are  adapted  to  the 
investment  needs  of  a  particular 
investor.  In  order  to  broaden  their 
services,  and  expand  their  marketing 
alternatives,  the  Funds  propose  to  create 
new  classes  of  shares  ("New  Shares ') 
with  the  characteristics  described 
below.  In  addition,  Tax-Free  proposes  to 
combine  its  two  portfolios,  which  have 
indentical  investment  objectives. 

Applicants  represent  that  except  for 
class  designation  and  the  allocation  of 
certain  expenses  and  voting  rights  as 
described  below,  each  class  of  New 
Shares  would  indenticaily  mutch  one  of 
the  classes  of  Existing  Shares.  Thus,  the 
shares  would  only  differ  in  that  certain 
classes  of  shares  would  be  offered  in 
connection  with:  (i)  a  12b-l  Plan 
adopted  by  the  Fund  involved  pursuant 
to  Rule  12b-l;  (ii)  a  Shareholder  Service 
Plan  adopted  by  the  Fund  involved 
pursuant  to  all  requirements  of  Rule 
I2i>-1  except  those  relating  to 
shareholder  voting  rights  and  automatic 
termination  of  the  plan  upon  its 
assignment:  or  (iii)  no  plan.  (The 
matching  Existing  Shares  and  New 
Shares  in  future  Portfolios  would 
likewise  differ.)  Further,  Applicants 
state  that  the  adoption  and 
implementation  of  a  Plan  by  a  Fund 
would  be  made  independent  of,  and 
would  not  be  conditioned  upon,  the 
adoption  or  implementation  of  Plan  by 
any  other  Fund.  In  addition,  each  Plan 
would  relate  only  to  the  shares  of  a 
particular  Fund. 

As  described  in  the  application,  under 
each  Plan  involving  an  institution  that 
holds  shares  for  the  benefit  of  its 
customers  ("Customers"),  a  Fund  would 
enter  into  servicing  agreements 
("Servicing  Agreements"),  with  that 
institution  concerning  the  provision  of 
support  services  to  Customers  who  from 
time  to  time  beneficially  own  shares 
which  are  offered  in  connection  with  the 
Plan.  In  addition.  Servicing  Agreements 
under  a  12b-l  Plan  wotild  contemplate 
the  provision  of  distribution  assistance 
by  an  institution  in  connection  with  the 
distribution  of  shares  offered  in 
connection  with  the  Plan.  Applicants 
state  (hat  the  provision  of  support 
services  and  distribution  assistance 
under  the  Plans  would  augment  (and  not 
duplicate)  the  services  that  are  currently 
provided  to  the  Funds  by  their  service 
contractors  [e.g^  investment  adviser, 
administrator,  distributor,  custodian  and 
transfer  agent). 
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According  to  the  application,  under 
each  type  of  Plan  a  Fund  would  pay 
participating  institutions  for  their 
services  or  distribution  assistance 
("Service  Payments")  in  accordance 
with  the  terms  of  the  Plan  and  the 
relevant  Servicing  Agreement.  Service 
Payments  would  not  exceed  .75%  (on  an 
annualized  basis)  under  a  12b-l 
Servicing  Agreement,  or  .50%  (on  an 
annualized  basis)  under  a  Shareholder 
Servicing  Agreement,  of  the  average 
daily  net  asset  value  of  those  shares 
beneficially  owned  by  Customers  for 
which  such  institution  provides  services 
and  assistance  under  the  Servicing 
Agreement.  Further,  because  a  Servicing 
Agreement  necessarily  contemplates  the 
provision  of  services  and  assistance  by 
an  institution  to  its  Customers,  the 
Funds  would  not  knowingly  enter  into  a 
Servicing  Agreement  with  an  institution 
in  those  situations  where  the  institution 
invests  as  principal.  Applicants  state 
that  under  state  law  and  pursuant  to 
recent  letters  of  the  Comptroller  of  the 
Currency,  the  ability  of  a  bank  to  accept 
a  fee  from  an  investment  company  in 
connection  with  the  investment  of  the 
assets  of  its  fiduciary  accounts  may  be 
restricted.  However,  Applicants  state 
they  do  not  propose  to  prohibit  the 
investment  of  Customer  accounts  in 
shares  offered  in  connection  with  a  Plan 
because  in  certain  instances  a  bank 
could  properly  receive  Service 
Payments.  Applicants  represent  that  to 
the  extent  such  investments  are 
permitted,  they  will  include  in  the 
respective  prospectus  relevant 
disclosure  about  the  Comptroller's 
letters. 

Applicants  represent  that  each  New 
and  existing  Share  in  a  particular 
Portfolio,  regardless  of  class,  would 
represent  an  equal  pro  rata  interest  in 
the  Portfolio  and  would  have  identical 
voting,  dividend,  liquidation  and  other 
rights,  preferences,  powers,  restrictions, 
limitations,  qualifications,  designations 
and  terms  and  conditions,  except  that: 
(i)  Each  class  of  New  Shares  and 
Existing  Shares  would  have  different 
class  designations;  (ii)  each  class  of 
shares  offered  in  connection  with  a  Plan 
would  bear  the  expense  of  the  Service 
Payments  that  were  made  under  the 
Servicing  Agreement  that  had  been 
entered  into  with  respect  to  that  class; 
(iii)  each  class  of  shares  would  bear  the 
expenses  ("Class  Expenses")  of  an 
Applicant's  operations  which  are 
directly  attributable  to  such  class;  and 
(iv)  only  the  holders  of  the  shares  of  the 
class  or  classes  involved  would  be 
entitled  to  vote  on  matters  pertaining  to 
the  Plan,  and  the  Servicing  Agreements, 
relating  to  such  class  or  classes  (for 


example,  the  adoption,  amendment  or 
termination  of  a  Plan). 

Applicants  state  that  the  net  asset 
value  of  all  outstanding  shares 
representing  interests  in  the  same 
Portfolio  would  be  computed  on  the 
same  days  and  at  the  same  times  by 
adding  the  value  of  all  Portfolio 
securities  and  other  assets  belonging  to 
the  Portfolio,  subtracting  the  liabilities 
charged  to  the  Portfolio  and  dividing  the 
result  by  the  number  of  such  outstanding 
shares.  Further,  the  gross  income  of  a 
Portfolio  would  be  allocated  on  a  pro 
rata  basis  to  each  outstanding  share  in 
the  Portfolio  regardless  of  class,  and 
expenses  incurred  by  a  Fund  [e.g.  fees  of 
directors,  trustees,  auditors  and  legal 
counsel)  not  attributable  to  a  particular 
class,  would  be  borne  on  a  pro  rata 
basis  by  the  shares  of  a  Fund.  Expenses 
incurred  by  a  Portfolio  [e.g..  adviser 
fees)  would  be  charged  to  the  Portfolio 
and  borne  pro  rata  by  the  shares  of  such 
Portfolio.  Class  Expenses  [e.g. 
registration,  printing  and  mailing 
expenses  and  transfer  agency  fees) 
would  be  charged  to  that  class. 
Applicants  state  that  expenses  may  be 
attributed  differently  if  their  method  of 
imposition  changes.  Thus,  if  a  Class 
Expense  can  no  longer  be  attributed  to  a 
class,  it  will  be  charged  to  a  series  or  a 
Fund's;  conversely,  if  a  general  expense 
becomes  attributable  to  a  class,  it  will 
become  a  Class  Expense.  Service 
Payments  that  are  made  under  a  Plan 
that  has  been  adopted  in  connection 
with  a  class  of  shares  would  be 
apportioned  by  class. 

Because  of  the  Service  Payments,  if 
any,  and  Class  Expenses  that  would  be 
borne  by  a  class  of  shares,  the  net 
income  of  (and  dividends  payable  to) 
any  one  class  may  be  different  than  the 
net  income  of  the  matched  class  of 
shares  that  has  different  Service 
Payments  and  Class  Expenses. 
Dividends  paid  to  each  class  of  shares 
in  a  Portfolio  would,  however,  be 
declared  on  the  same  days  and  at  the 
same  times,  and  paid  monthly  and, 
except  as  noted  with  respect  to  the 
expense  of  Service  Payments  and  Class 
Expenses,  would  be  determined  in  the 
same  manner  and  paid  in  the  same 
amounts. 

Applicants  request  an  exemptive 
order  pursuant  to  section  6(c)  of  the  Act 
to  the  extent  that  the  proposed  issuance 
and  sale  of  classes  of  New  Shares 
representing  interests  in  the  Funds' 
existing  and  future  Portfolios  and  in  any 
Future  Funds  (including  the  allocation  of 
voting  rights  thereto  and  the  payment  of 
dividends  thereon)  and  the  combination 
of  the  General  Series  and  the 
Institutional  Series  might  be  deemed  to 


(i)  result  in  a  "senior  security"  within 
the  meaning  of  Section  18(g)  of  the  Act 
and  be  prohibited  by  Section  18(f)(1)  of 
the  Act;  and  (ii)  violate  the  requirement 
in  Section  18(i)  of  the  Act  that  every 
share  of  stock  issued  by  a  registered 
investment  company  shall  have  equal 
voting  rights  with  every  other 
outstanding  voting  stock. 

Applicants  assert  that  the  issuance 
and  sale  of  New  Shares  will  better 
enable  the  Funds  to  meet  present 
competitive  demands  by  facilitating  the 
distribution  of  Fund  shares  and 
permitting  the  Funds  to  expand  the 
scope  and  depth  of  their  services 
without  assuming  excessive  accounting 
and  bookkeeping  costs  or  unnecessary 
investment  risks.  Applicants  assert 
further  that  the  proposed  allocation  of 
expenses  and  voting  rights  is  equitable 
and  would  not  discriminate  against  any 
group  of  shareholders.  Additionally, 
investors  purchasing  shares  offered  in 
connection  with  a  Plan  and  receiving  the 
services  provided  thereunder  would 
bear  the  costs  associated  with  such 
services,  and  would  also  enjoy  exclusive 
shareholder  voting  rights  with  respect  to 
matters  affecting  such  Plan  but  investors 
purchasing  shares  that  are  not  covered 
by  a  Plan  would  not  bear  those 
expenses  or  exercise  voting  rights. 
Further.  Applicants  state  that  the 
Institutional  Series  and  General  Series 
have  substantially  the  same  investment 
and  operational  characteristics  except 
that  the  Institutional  Series  is  offered 
exclusively  to  financial  institutions 
pursuant  to  a  12b-l  Plan  distribution 
agreement  with  AIM  and  the  General 
Series  is  offered  to  investors  pursuant  to 
a  12b-l  Plan  distribution  agreement 
with  Alex  &  Sons.  Applicants  represent 
that  expenses  attributable  to  either 
series  are  allocated  to  that  series  and 
that  advisory  fees  are  paid  by  Tax-Free 
but  are  presently  borne  by  the  shares  on 
a  pro-rata  basis  in  contemplation  of  the 
proposed  combination.  Applicants 
assert  that  if  the  combination  is  not 
permitted,  because  of  the  "break-points" 
in  the  calculation  of  AIM's  fee,  there  can 
be  no  assurance  that  advisory  fees 
would  continue  to  be  assessed  in  this 
manner.  Accordingly.  Applicants  assert 
that  the  combination  would  assure 
continuance  of  this  significant  saving  for 
the  General  Series.  Applicants 
represent,  however,  that  there  would  be 
no  transfer  of  benefit  or  expense  from 
one  series  to  the  other,  or  from  one  class 
(should  Tax-Free  exercise  its  right  to 
create  new  classes  pursuant  to  the  order 
requested  herein)  to  the  other,  as  a 
result  of  the  combination  of  the  two 
Portfolios.  Applicants  also  represent 
that  the  charter  of  Tax-Free  authorizes 
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the  combination  of  the  two  series  into  ■ 
single  portfolio  and  that  if  the 
application  is  granted,  the  combined 
portfolio  would  have  two  classes  of 
shares,  ooe  offered  to  investors  on  terms 
comparable  to  those  of  the  General 
Series  and  the  other  offered  to  financial 
institutions  on  terms  comparable  to 
those  of  the  Institutional  Series. 
Additionally.  Applicants  state  that 
printing,  blue  sky,  transfer  agency  and 
certain  other  fees  and  shareholder 
services  would  be  allocated  to  the 
respective  classes  similarly  to  the  way 
in  which  they  are  now  allocated  to  the 
respective  series  aiul  that  the  two 
classes  of  shares  would  resemble,  in  all 
material  respects,  the  Existing  Shares 
and  New  Shares  described  above. 

Applicants  submit  that  the  requested 
exemptions  are  appropriate  in  the  public 
interest  and  are  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act.  Applicants  assert 
that  the  proposed  arrangement  does  not 
involve  borrowings  and  does  not  affect 
the  Funds'  existing  assets  or  reserves. 
Nor,  it  is  asserted,  will  the  proposed 
arrangement  increase  the  speculative 
character  of  the  shares  in  a  Portfolio 
since  all  shares  will  participate  pro  rata 
in  all  of  the  Portfolio's  income  and 
expenses  (with  the  exception  of  the 
proposed  Service  Payments  and  Class 
Expenses). 

Applicants  agree  that  the  following 
conditions  may  be  imposed  in  any 
Commission  order  granting  the 
requested  relief. 

1.  The  only  difference  between  each 
class  of  shares  representing  interests  in 
the  same  Portfolio  will  relate  solely  to 
priorities  with  respect  to:  (a)  the 
payment  of  dividends  and  such  priority 
will  reflect  only  the  impact  of  the 
Service  Payments  and  Class  Expenses; 
and  (b)  voting  rights  on  matters  which 
pertain  to  Plans  {and  Servicing 
Agreements  and  Service  Payments 
thereunder)  and  any  other  matter 
affecting  only  that  particular  class.  In 
addition,  the  designation  of  each  class 
of  shares  in  a  Portfolio  would  be 
different. 

2.  The  Plans,  Servicing  Agreements 
and  Service  Payments  relating  to  shares 
will  be  approved  and  reviewed  by  the 
concerned  Fund's  governing  Board  of 
Directors  in  accordance  with  the 
procedures  set  forth  in  Rule  12b-l  and. 
in  additioa  the  I2t>-1  Plans  (and,  to  the 
extent  required,  the  Servicing 
Agreements  and  Service  Payments) 
relating  to  the  shares  will  be  approved 
by  those  shareholders  of  the  Funds 
which  are  affected  in  accordance  with 
said  rule.  In  addition,  each  governing 
Board  of  Directors,  in  approving  and 


reviewing  Service  Pajroienta,  will 
conclude  in  good  faith  based  oo 
information  available  to  it  that  such 
expenditures  are  competitive  with  those 
offered  in  the  industry. 

3.  Dividends  paid  by  a  Fund  with 
respect  to  each  class  of  shares  in  a 
Portfolio  will  be  calculated  in  the  same 
manner  and  will  be  in  the  same  amount 
as  dividoids  paid  by  the  FuikI  with 
respect  to  each  other  class  of  shares  in 
the  same  Portfolia  except  that  Service 
Payments  and  Class  Expenses  will  be 
borne  exclusively  by  the  affected  class. 

4.  Each  prospectus  relating  to  a  class 
of  shares  that  is  offered  in  connection 
with  a  Plan  will  (a)  describe  all  services 
rendered  by  institutions  under  any 
Servicing  Agreement  with  respect  to 
such  shares  and  the  fees  payable 
thereunder  and  (b)  state  that  the 
beneHcial  owners  of  such  shares  should 
read  the  prospectus  in  light  of  the  terms 
governing  their  institutional  accounts. 

5.  Each  Servicing  Agreement  entered 
into  by  a  Fund  will  contain 
representations  by  the  institution 
involved  that:  (a)  The  institution  will 
provide  to  Customers  a  schedule  of  any 
fees  charged  by  it  to  them  relating  to  the 
investment  of  assets  in  a  class  of  shares 
subject  to  the  Servicing  Agreement:  and 
(b)  the  compensation  paid  to  the 
institution  under  the  Servicing 
Agreement,  together  with  any  other 
compensation  the  institution  receives 
from  Customers  for  services 
contemplated  by  the  Servicing 
Agreement,  will  not  be  excessive  or 
unreasonable  under  the  laws  and 
instruments  governing  the  institution's 
relationships  with  Customers. 

6.  The  combination  of  the  two 
portfolios  of  Tax-Free,  and  the 
continued  allocation  of  expenses  as 
described  in  the  application,  will  not 
cause  a  transfer  of  benefits  or  expenses 
from  one  series  to  the  other,  and  after 
the  combination  there  will  be  no  change 
in  the  allocation  of  expenses  except  as 
described  in  the  application. 

7.  Applicants  adcnowledge  that  the 
grant  of  the  requested  exemptive  order 
does  not  imply  Commission  approval, 
authorization  or  acquiescence  in  any 
particular  level  of  payments  that  the 
Funds  may  make  to  institutions  pursuant 
to  Plans  in  reliance  on  the  exemptive 
order. 

Additionally.  Applicants  represent 
that  all  representations  described  in  the 
application  as  well  as  any  conditions 
imposed  by  any  Commission  order  will 
also  apply  to  any  Future  Funds  and/or 
Portfolios. 

Notice  Is  Further  Given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  August  26, 1985,  at  5:30  p.m.,  do  so 


by  submitting  a  written  request  setting 
forth  the  nature  of  his  interest,  the 
reasons  for  his  request,  and  the  specific 
issues,  if  any.  of  fact  or  law  that  are 
disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon  an 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law.  by 
certificate]  shall  be  filed  with  the 
request.  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

John  Wheeler. 

Secretary. 

[FR  Doc.  85-19207  Filed  S-12-85;  8:45  am) 

BtLUNO  cooE  mo-ai-ii 


DEPARTMENT  OF  STATE 

[Public  Notice  CM-6/871] 

Study  Group  0  of  the  MS.  Organization 
for  the  International  Telegraph  and 
Telephone  Consultative  Committee 
(CCITT);  Meeting 

The  Departmojt  of  State  announces 
that  Study  Group  D  of  the  U.S. 
Organization  for  the  International 
Telegraph  and  Telephone  Consultative 
Committee  (CCnT)  will  meet  on 
September  3. 1985  at  11:00  ajn.  in  Room 
1605  (IRAC  Room)  of  the  Herbert  C. 
Hoover  Building.  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

This  Study  Group  deals  with  matters 
in  telecommunications  relating  to  the 
development  of  international  digital 
data  transmission.  The  purpose  of  this 
meeting  is  to  discuss  contributions 
intended  for  Rapporteur  meetings  on 
Questions  7/VU.  29/VII.  33/VII,  35/VII. 
and  40/Vn.  Tliere  will  also  be  a 
discussion  of  procedure  for  developing 
input  to  Rapporteur  meetings  on 
Questions  lO/VU,  13/ VU,  U/VII  and  22/^ 
VII. 

All  participants  not  holding  U.S. 
Government  IDs  must  announce  their 
intention  to  attend  this  meeting  to 
Carmen  du-Bouchet  at  (303)  497-3748  no 
later  than  5«)  p.m.  (EOT)  on  August  28, 
1985.  Entrance  to  the  Hoover  Building  is 


from  Pennsylvania  Avenue  at  14th 

Street. 

Earl  S.  Barbely, 

Chairman.  U.S.  CCITT National  Committee. 

August  1, 1985. 

[FR  Doc.  85-19222  Filed  8-12-85;  8:45  am| 

BILUNG  COM  471(M)7-M 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

[Docket  43244] 

Texas  Air-TWA  Acquisition  Case; 
Prehearing  Conference 

Notice  is  hereby  given  that  pursuant 
to  Department  of  Transportation  Order 
85-8-25  instituting  the  above-titled 
proceeding  a  prehearing  conference  will 
be  held  on  August  14, 1985,  at  10:00  a.m. 
(local  time),  in  Room  5332,  Nassif 
Building.  400  7th  Street,  SW., 
Washington,  D.C.,  before  the 
undersigned  administrative  law  judge. 

The  matters  to  be  considered  at  the 
prehearing  conference  will  include 
proposals  for  alteration  of  the  requests 
for  evidence  contained  in  Appendix  A  to 
Order  85-8-25  and  proposals  for 
changes  in  the  procedural  schedule 
contained  in  such  Appendix.  Parties  will 
also  be  expected  to  furnish  their 
positions  and  any  proposed  stipulations. 

In  view  of  the  early  date  of  the 
conference,  exchange  of  the  above 
materials  among  the  parties  in  writing  in 
advance  of  the  conference  is  not 
feasible.  Parties  and  prospective  parties 
will  therefore  be  expected  to  arrive  at 
the  conference  with  no  less  than  40 
copies  of  any  such  material  in  writing 
for  distribution  to  the  judge  and  to  the 
other  parties  at  the  beginning  of  the 
conference. 

Dated  at  Washington,  D.C.,  August  9, 1985. 
William  A.  Kane,  Jr.. 

Administrative  Law  fudge. 

[FR  Doc.  85-19372  Filed  8-12-85;  10:21  am] 

BIUING  CODE  4910-62-M 


[Docket  43224] 

Texas  Air-TWA  Acquisition  Case; 
Assignment  of  Proceeding 

This  proceeding  has  been  assigned  to 
Administrative  Law  Judge  William  A. 
Kane,  Jr.  Future  communications  with 
respect  to  this  proceeding  should  be 
addressed  to  him  at  U.S.  Department  of 
Transportation,  Office  of  Hearings,  M- 
50,  Room  9400A,  Nassif  Bldg.  400  7th 
Street,  SW.,  Washington,  D.C.  20590. 
telephone  (202)  426-5560. 
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Dated  Washington,  D.C,  August  9, 1985. 
Elias  C.  Rodriquez, 
Chief  Administrative  Law  fudge. 
|FR  Doc.  85-19373  Filed  8-12-85;  10:21  am) 

MIXING  CODE  4t10-C2-ll 

Federal  Highway  Administration 

Environmental  Impact  Statement 
Martin  County,  FL 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Martin  County,  Florida. 
FOR  FURTHER  INFORMATION  CONTACT 

R.V.  Robertson,  District  Engineer. 
Federal  Highway  Administration.  227 
North  Bronough  Street.  Room  2015, 
Tallahassee,  Florida  32302,  Telephone: 
(904)  681-7231. 

SUPPLEMENTAL  INFORMATION:  The 

FHWA,  in  cooperation  with  the  Florida 
Department  of  Transportation,  will 
prepare  an  environmental  impact 
statement  (EIS)  for  a  proposal  to 
improve  U.S.  1  in  Martin  County. 
Florida.  The  proposed  improvement 
would  involve  the  replacement  of  the 
Roosevelt  Bridge  over  the  St.  Lucie 
River.  The  improvement  of  the  highway 
approaches  to  the  bridge  in  the  City  of 
Stuart  is  also  included  in  the  proposal. 
The  project  length  is  expected  to  be 
about  three  miles. 

Alternatives  under  consideration 
include  (1)  taking  no  action;  (2)  new  high 
level  fixed  bridge;  (3)  new  movable 
bridge;  (4)  tunnel;  and  (5)  rehabilitation 
of  the  existing  structures. 

Comments  from  Federal,  State,  and 
local  agencies  will  be  solicited  during 
the  early  coordination  process. 
Additionally,  a  project  planning  team 
developing  this  project  will  contact 
Federal,  State,  and  local  agencies,  as 
well  as  interested  private  organizations 
and  citizens,  for  their  input.  Public 
information  meetings  will  be  held  during 
the  development  of  this  EIS.  In  addition, 
a  public  hearing  will  be  held  during' 
1986.  Public  notice  will  be  given  of  the 
time  and  place  of  the  meetings  and 
hearing.  The  draft  EIS  will  be  made 
available  for  public  and  agency  review 
and  comment  prior  to  the  public  hearing. 
There  is  not  expected  to  be  a  formal 
scoping  meeting  for  this  project. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 


Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

Issued  on:  August  6, 1985. 
P.E.  Carpenter, 
Division  Administrator. 
[FR  Doc.  85-19189  Filed  8-12-85:  8:45  am] 

MIXING  CODE  4*tO-22-«l 


National  Highway  Traffic  Safety 
Administration 

Put>Hc  Proceedings  Regarding 
Compliance  Investigations  of  Vehicles 
Imported  by  Peoples  Car  Ca 

Pursuant  to  section  152  of  the  National 
Traffic  and  Motor  Vehicle  Safety  Act  of 
1966,  as  amended  (Pub.  L.  9^-492.  88 
Stat.  1470).  15  U.S.C.  1412  (the  Act),  the 
Associate  Administrator  for 
Enforcement.  National  Highway  Traffic 
Safety  Administration  (NHTSA)  has 
made  an  initial  determination  that 
Beetle  passenger  cars  manufactured  by 
Volkswagen  of  Mexico  and  imported  by 
Peoples  Car  Company  of  San  Diego, 
California,  fail  to  conform  to  49  CFR 
571.101.  Motor  Vehicle  Safety  Standard 
No.  101,  Controls  and  Displays;  49  CFR 
571.103,  Motor  Vehicle  Safety  Standard 
No.  103,  Windshield  Defrosting  and 
Defogglng  Systems;  49  CFR  571.105. 
Motor  Vehicle  Safety  Standard  No.  105. 
Hydraulic  Brake  Systems;  49  CPU 
571.114,  Motor  Vehicle  Safety  Standard 
No.  114,  Theft  Protection;  49  CFR 
571.210,  Motor  Vehicle  Safety  Standard 
No.  210  Seat  Belt  Assembly  Anchorages; 
49  CFR  571.212.  Motor  Vehicle  Safety 
Standard  No.  212,  Windshield  Mounting; 
49  CFR  571.214,  Motor  Vehicle  Safety 
Standard  No.  214,  Side  Door  Strength; 
and  49  CFR  571.302.  Motor  Vehicle 
Safety  Standard  No.  302.  Flammability 
of  Interior  Materials.  NHTSA  tested  a 
1983  Beetle  imported  from  Mexico  by 
Peoples  Car  Company  which  was 
represented  as  having  been  brought  into 
compliance  with  all  applicable  Federal 
motor  vehicle  safety  standards,  but  in 
fact  failed  to  meet  Standard  No.  103  or 
Standard  No.  214  when  tested  by 
NHTSA.  Inspection  of  the  vehicle  also 
revealed  failures  to  conform  with 
aspects  of  Standards  Nos.  101, 105.  and 
114.  Data  submitted  by  Peoples  Car 
Company  at  the  time  the  vehicles  were 
imported,  intended  to  substantiate 
compliance  to  Standards  Nos.  210.  212, 
and  302.  was  deemed  inadequate. 

NHTSA  will  hold  a  public  proceeding 
pursuant  to  section  152  of  the  Act  at 
10:00  a.m.  on  September  5, 1985.  in  Room 
2230  of  the  Department  of 
Transportation  Headquarters,  400 
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Seventh  Street.  SW.,  Washington,  D.C.. 
at  which  time  Peoples  Car  Company  will 
be  afforded  an  opportunity  to  present 
data,  views  and  arguments  regarding  the 
initial  determination  of  noncompliance. 

Interested  persons  are  invited  to 
participate  in  the  proceeding  through 
written  or  oral  presentations.  Persons 
wishing  to  make  oral  presentations  are 
requested  to  notify  Ms.  Gail  Willis, 
Office  of  Vehicle  Safety  Compliance, 
National  Highway  Traffic  Safety 
Administation,  400  Seventh  Street,  SW., 
Room  6113,  Washington,  D.C.  20590 
[telephone  (202)  426-2832]  before  close 
of  business  on  August  29, 1985. 

The  agency's  investigative  file  in  this 
matter  (CIR  2658]  is  available  for  public 
inspection  during  regular  working  hours 
(7:45  a.m.  to  4:15  p.m.]  in  NHTSA's 
Technical  Reference  Library,  Room  5108, 
400  Seventh  Street,  SW.,  Washington, 
DC.  20590. 

(Sec.  152,  Pub.  L  93-492.  88  Stat.  1470  (15 
U.S.C.  1412):  delegations  of  authority  at  49 
CFR  1.51  and  49  CFR  501.8) 
Issued  on  August  2. 1985. 
George  L.  Parker, 

Associate  Administrator  for  Enforcement. 
(FR  Doc.  85-19195  Filed  8-8-85;  1:25  pmj 

MLIMG  COOC  4910-S9-M 


Public  Proceeding  Regarding 
Noncompliance  Investigation;  1977-85 
Wayne  Sctiool  Buses 

Pursuant  to  section  152  of  the  National 
Traffic  and  Motor  Vehicle  Safety  Act  of 
1966,  as  amended  (Pub.  L.  93-492,  88 
Stat.  1470),  15  U.S.C.  1412,  the  Associate 
Administrator  for  Enforcement  of  the 
National  Highway  Traffic  Safety 
Administration  has  made  an  initial 
determination  that  all  school  buses 
manufactured  by  Wayne  Corporation 
since  April  1, 1977  fail  to  comply  with 
Motor  Vehicle  Safety  Standard  No.  221, 
School  Bus  Body  Joint  Strength.  49  CFR 
571.221.  Specifically,  the  Associate 
Administrator  has  found  that  interior 
body  panel  joints  between  the  windows, 
known  as  the  "window  post  cap",  fail  to 
meet  the  minimum  strength 
requirements  of  the  standard. 

A  public  proceeding  will  be  held  at 
10:00  a.m.  on  September  4, 1985,  in  Room 
2230  of  the  Department  of 


Transportation  Headquarters,  400 
Seventh  Street.  SW..  Washington.  DC. 
at  which  time  Wayne  Corporation  will 
be  afforded  an  opportunity  to  present 
data,  views  and  arguments  to  establish 
that  the  alleged  noncompliance  in  these 
vehicles  does  not  exist. 

Interested  persons  are  invited  to  ^ 
participate  through  written  or  oral 
presentations.  Persons  wishing  to  make 
oral  presentations  are  requested  to 
noti^  Ms.  Gail  Willis,  Office  of  Vehicle 
Safety  Compliance,  National  Highway 
Traffic  Safety  Administration,  Room 
6113,  Nassif  Building,  400  Seventh 
Street,  SW.,  Washington,  D.C.  20590 
(telephone  202-426-2832]  before  the 
close  of  business  on  August  28, 1985. 

The  agency's  investigative  file  in  this 
matter  is  available  for  public  inspection 
during  working  hours  (7:45  a.m.  to  4:15 
p.m.)  in  the  Technical  Reference  Library, 
Room  5109,  400  Seventh  Street.  SW.. 
Washington.  D.C.  20590. 

(Sec.  152.  Pub.  L  93-492,  88  Stat.  1470  (15 
U  S.C.  1412):  delegations  of  authority  at  49 
CFR  1.51  and  49  CFR  501.8) 
Issued  on  August  2, 1985. 
George  L.  Parker, 

Associate  Administrator  for  Enforcement 
(FR  Doc.  85-19194  Filed  8-8-85;  1:25  pm] 

BIUJNG  CODE  4aiO-5>-H 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Dated:  August  2. 1985. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s]  to 
OMB  (listed  by  submitting  bureau(8)), 
for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980,  Pub. 
L.  96-511.  Copies  of  these  submissions 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed  under 
each  bureau.  Comments  regarding  these 
information  collections  should  be 
addressed  to  the  OMB  reviewer  listed  at 
the  end  of  each  bureau's  listing  and  to 
the  Treasury  Department  Clearance 
Officer.  Room  7221. 1201  Constitution 
Avenue,  NW.,  Washington.  D.C.  20220. 


Internal  Revenue  Service 

OMB  Number:  1545-0747 
Form  Number:  IRS  Form  5498 
Type  of  Review:  Revision 
Title:  Individual  Retirement 

Arrangement  Information 

Clearance  Officer:  Garrick  Shear  (202) 
566-6150,  Room  5571, 1111  Constitution 
Avenue.  NW.,  Washington,  D.C.  20224. 

OMB  Reviewer:  Robert  Neal  (202) 
395-6880.  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  D.C.  20503. 
loseph  F.  Maty. 

Departmental  Reports  Management  Office. 
[FR  Doc.  85-19243  Filed  8-12-85;  8:45  am] 

BtLLING  COOC  M10-25-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Dated:  August  5, 1985. 

Tne  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s]  to 
OMB  (listed  by  submitting  bureau(s]]. 
for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980,  Pub. 
L.  96-511.  Copies  of  these  submissions 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed  under 
each  bureau.  Comments  regarding  these 
information  collections  should  be 
addressed  to  the  OMB  reviewer  listed  at 
the  end  of  each  bureau's  listing  and  to 
the  Treasury  Department  Clearance 
Officer,  Room  7221, 1201  Constitution 
Avenue,  NW.,  Washington.  D.C.  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0139 

Form  Number:  IRS  Form  2106 

Type  of  Review:  Revision 

Title:  Employee  Business  Expenses 

Clearance  Officer:  Garrick  Shear  (202) 
586-6150,  Room  5571, 1111  Constitution 
Avenue,  NW.,  Washington.  D.C.  20224. 

OMB  Reviewer:  Robert  Neal,  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3208.  New  Executive 
Office  Building,  Washington,  D.C.  20503. 
Joseph  F.  Maty. 

Departmental  Reports  Management  Office. 
(FR  Doc.  85-19244  Filed  8-12-85;  8:45  am] 
BILUNO  CODE  W10-2S-M 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.   L  94-409)  5  U.S.C.   552b(e)(3). 


CONTENTS 


Federal    Mine    Safety    and    Health 
Review  Commission 


Item 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

August  8, 1985. 

TIME  AND  date:  10:00  a.m.,  Thursday, 
August  15. 1985. 

place:  Room  600, 1730  K  Street.  NW.. 
Washington,  D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 
the  following: 


1.  Carbon  County  Coal  Co..  Docket  No. 
WEST  82-106;  on  interlocutory  review. 
(Issues  include  whether  the  administrative 
law  judge  erred  in  denying  the  operator's 
motion  to  dismiss  a  civil  penalty  proceeding 
involving  an  alleged  violation  of  30  CFR 
75.316.) 

Any  person  intending  to  attend  this 
meeting  who  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs.  Thus,  the  Commission 
may.  subject  to  the  limitations  of  29  CFR 
2706.150(a](3]  and  2706.160(e),  ensure 
access  for  any  handicapped  person  who 
gives  reasonable  advance  notice. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  Ellen  (202)  653-5632. 

Helen  O.  Mockabee, 

Acting  Agenda  Clerk. 

[PR  Doc.  85-19307  Filed  8-»-«5;  3:40  pm] 

BILLING  CODE  673S-01-M 
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Department  of 
Education 

Office  of  Special  Education  and 
Rehabilitative  Services 

34  CFR  Part  396 

Training  of  Interpreters  for  Deaf 
Individuals;  Final  Rule 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
RahabUltative  Servtcas 

34  CFR  Part  396 

Training  of  Interpraters  for  Deaf 
Individuals 

AQSNCY:  Department  of  Education. 
ACT19N:  Final  regulations. 


:  The  Secretary  issues 
regulations  for  the  Training  of 
Interpreters  for  Deaf  Individuals 
Program  under  section  304(d)  of  the 
Rehabilitation  Act  of  1973,  as  amended 
(the  Act).  This  program  provides 
financial  support  for  training  programs 
to  increase  ttie  supply  of  skilled  manual 
and  oral  interpreters  and  to  ensure  the 
maintenance  of  interpreter  skills  of 
personnel  currenUy  serving  as 
interpreters  for  deaf  individuals.  These 
final  regulations  include  information 
about  the  kinds  of  projects  that  may  be 
supported  under  the  interpreter  training 
program,  and  contain  separate  selection 
criteria  for  evaluating  project 
applications. 

EFFECTIVE  DATE:  These  regulations  will 
take  effect  either  45  days  after 
publication  in  the  Federal  Register  or 
later  if  the  Congress  takes  certain 
adjournments,  if  you  want  to  know  the 
effective  date  of  these  regulations,  call 
or  write  the  Department  of  Education 
contact  person. 

FOA  FURTHER  INFORMATION  CONTACT: 

Mr.  Albert  Rotundo.  Office  of  Special 
Education  and  Rehabilitative  Services, 
U.S.  Department  of  Education,  Room 
3229  Mary  E.  Switzer  Building.  400 
Maryland  Avenue,  SW.,  Washington, 
D.C.  20202.  Telephone,  (202)  732-1397. 

SUPPLEMENTARY  INFORMATION:  The 

Training  of  Interpreters  for  Deaf 
Individuals  Program  was  established  by 
the  Rehabilitation  Act  Amendments  of 
1978  (Pub.  L.  95-€02).  The  Secretary  has 
conducted  two  competitions  under  this 
program  since  Fiscal  Year  1980.  The  first 
competition  was  held  in  1980.  The 
second  competition,  in  1982,  was 
conducted  under  the  Education 
Department  General  Administrative 
Regulations  (EDGAR),  34  CFR  Part  75. 
for  programs,  such  as  the  Training  of 
Interpreters  for  Deaf  Individuals 
Program,  that  do, not  have  implementing 
regulations.  (See  34  CFR  75.210). 

On  the  basis  of  program  experience, 
the  Secretary  has  determined  that  the 
administration  of  this  program  will  be 
significantly  improved  with  the  issuance 
of  regulations. 


Summary  of  Comments  and  Responses 

The  following  is  a  summary  of  public 
comments  concerning  the  notice  of 
proposed  rulemaking  for  the  Training  of 
Interpreters  for  Deaf  Individuals 
Program  published  in  the  Federal 
Register  on  May  22, 1985  (50  FR  21186) 
and  the  Secretary's  responses  to  those 
comments.  Certain  technical  revisions 
have  been  made  to  the  selection  criteria 
in  S  396.30.  No  substantive  changes  are 
intended,  and  no  amendments  to  the 
applications  are  necessary.  Comments 
were  received  from  three  commenters 
on  or  before  the  closing  date.  One 
commenter  was  a  school  administrator 
another  an  official  of  a  State  department 
of  education  and  the  last  a  State 
governor.  No  changes  were  made  in  the 
regulations  based  on  those  public 
comments. 

General 

Comment.  One  commenter 
recommended  equal  funding  for  both 
manual  and  oral  interpreter  training 
programs. 

Response.  No  change  has  been  made. 
Funding  is  based  on  the  needs  of  deaf 
individuals  and  public  and  private 
agencies  that  provide  services  to  deaf 
individuals  in  the  geographical  area  to 
be  served  by  the  training  project.  A 
formula  or  percentage  for  the  amount  of 
manual  and  oral  interpreter  training 
required  under  an  individual  project 
would  not  meet  the  purposes  of  the 
program. 

Comment.  One  commenter  expressed 
the  need  for  a  "mechanism  formalized  to 
allow  for  the  creation,  cataloging  and 
distribution  of  Public  Domain  and 
leased  videotaped  educational 
materials." 

Response.  No  change  has  been  made. 
The  Secretary  agrees  with  this  comment. 
This  need,  however,  can  be  handled 
through  other  administrative  action. 
Arrangements  have  been  made  for 
broad  dissemination  of  reports  and 
other  materials  produced  by  project 
grantees,  making  them  generally 
available  to  the  public-at-large.  and 
interested  public  and  private 
orgonizations  and  individuals. 

Comment.  One  commenter 
reconunended  the  addition  of  authority 
to  train  instructors  and  faculty 
responsibile  for  the  training  of 
interpreters  for  deaf  individuals. 

Response.  No  change  has  been  made. 
Section  304(d)(1)  of  the  Rehabilitation 
Act,  as  amended,  indicates  that  the 
purpose  of  these  grants  is  to  train  a 
sufficient  number  of  interpreters  to  meet 
the  communication  needs  of  deaf 
individuals  and,  to  that  end,  the 
Secretary  may  award  grants  to  establish 


interpreter  training  programs  or  to 
provide  financial  assistance  for  ongoing 
interpreter  training  programs.  Section 
396.1(a)(2)  of  the  regulations  indicates 
that  among  the  ways  to  fulfill  this 
purpose  are  to  ensure  the  maintenance 
of  the  skills  of  interpreters  engaged  in 
programs  serving  deaf  people,  and  to 
provide  opportunities  for  interpreters  to 
raise  their  level  of  competence.  It  is 
possible  under  this  program,  therefore, 
to  raise  interpreters'  levels  of 
competence  to  the  degree  that  they 
could  qualify  as  interpreter  trainers 
under  this  or  other  interpreter  programs. 

Section  396.2 

Comment.  One  commenter  requested 
clarification  of  the  eligibility  of  State 
governments  to  apply  for  and  receive 
funds  under  this  program. 

Response.  No  change  has  been  made. 
Section  396.2  states  that  public  and 
private  nonprofit  agencies  and 
organizations  are  eligible  for  assistance 
under  the  Training  of  Interpreters  for 
Deaf  Individuals  Program.  Public 
nonprofit  agencies  include  units  of  State 
governments. 

Section  396.4(b) 

Comment.  One  commenter 
recommended  that  the  title  for  the 
definition,  "Interpreter  for  Deaf 
Individuals"  be  changed  because  it  is 
misleading  and  implies  that  interpreters 
work  only  for  deaf  individuals  and  not 
within  a  situation  where  both  deaf  and 
hearing  individuals  cannot  easily 
communicate  with  each  other. 

Response.  No  change  has  been  made. 
The  term,  "Interpreter  for  Deaf 
Individuals"  is  statutory  and  refers  to 
communication  between  hearing  and 
non-hearing  individuals. 

Comment.  One  commenter 
recommended  that  every  State  should 
be  served  under  the  program  grants. 

Response.  No  change  has  been  made. 
Grants  are  made  on  the  basis  of 
selection  criteria,  which  include 
evidence  of  personnel  shortages.  Section 
304(d)(1)  of  the  Rehabilitation  Act,  as 
amended,  authorizes  the  Secretary  to 
award  grants  for  programs  in  such 
geographic  areas  throughout  the  United 
States  as  the  Secretary  considers 
appropriate  to  carry  out  the  purpose  of 
the  interpreter  training  program  grants. 
The  Secretary  considers  the 
geographical  distribution  of  projects,  to 
the  extent  possible,  where  necessary  to 
best  carry  out  the  purposes  of  this 
program. 

Section  396.32(b) 

Comment.  One  commenter 
reconunended  that  the  regulations  be 
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changed  to  assure  the  award  of  grants 
for  new  training  programs  as  well  as 
existing  programs. 

Response.  No  change  has  been  made. 
Section  304(d)(1)  of  the  Rehabilitation 
Act  of  1973,  as  amended,  mandates  that 
priority  shall  be  given  to  public  or 
private  nonprofit  agencies  or 
organizations  with  existing  programs 
that  have  demonstrated  their  capacity 
for  providing  interpreter  training 
services,  as  indicated  in  §  396.32(a)  of 
the  regulations. 

A  summary  of  the  final  regulations 
follows: 

(a)  Subpart  A — General 

Section  396.1  describes  the  scope  and 
purpose  of  the  program. 

Section  396.2  identifies  those  agencies 
and  organizations  eligible  for  assistance 
under  the  program.  Eligible  entities 
include  any  public  or  private  nonprofit 
agency  or  organization,  including 
institutions  of  higher  education. 

Section  396.3  identifies  regulations 
applicable  to  this  program,  including 
certain  provisions  of  the  Education 
Department  General  Adminstrative 
Regulations  (EDGAR). 

Section  396.4  contains  or  refers  to 
definitions  of  terms  used  in  Part  396.  A 
definition  of  "interpreter  for  deaf 
individuals"  is  included. 

(b)  Subpart  B—What  Kinds  of  ■ 
Activities  Does  the  Secretary  Assist 
Under  This  Program? 

Section  396.10  describes  the  types  of 
interpreter  training  that  may  be 
supported.  Training  activities  prepare 
persons  to  serve  as  manual  and  oral 
interpreters. 

(c)  Subpart  Q—How  Does  One  Apply 
for  a  Grant? 

Section  396.20  describes  certain 
assurances  and  information  that  each 
applicant  must  include  in  the 
application. 

(d)  Subpart  D — How  Does  the 
Secretary  Make  a  Grant? 

The  selection  criteria  used  to  evaluate 
grant  applications  are  contained  in 
§  396.30. 

Section  396.31  states  that,  in  making 
awards,  the  Secretary  considers  the 
geographical  distribution  of  projects. 

Section  396.32  states  that,  in  making 
awards,  the  Secretary  gives  priority  to 
public  or  private  nonprofit  agencies  or 
organizations  with  existing  programs 
that  demonstrate  their  capacity  for 
providing  interpreter  training  services. 

Executive  Order  12291 

These  final  regulations  have  been 
reviewed  by  the  Department  in 
accordance  with  Executive  Order  12291. 

They  are  not  classiHed  as  major 
because  they  do  not  meet  the  criteria  for 


major  regulations  established  in  the 
Order. 

List  of  Subject  in  34  CFR  Part  396 

Education,  Grant  programs — 
education.  Vocational  rehabilitation. 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provision  of  these  final  regulations. 

(29  U.S.C.  774(d)) 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.160;  Training  of  Interpreters  for  Deaf 
Individuals  Prograni) 

Dated:  August  8, 1985. 
WilUam ).  Bennett, 
Secretary  of  Education. 

The  Secretary  amends  Title  34  of  the 
Code  of  Federal  Regulations  by  adding  a 
new  Part  396  to  read  as  follows: 

PART  396— TRAINING  OF 
INTERPRETERS  FOR  DEAF 
INDIVIDUALS 

Subpart  A— General 

Sec. 

396.1  What  is  the  Training  of  Interpreters 
for  Deaf  Individuals  Program? 

396.2  Who  is  eligible  for  assistance  under 
this  program? 

396.3  What  regulations  apply  to  this 
program? 

396.4  What  definitions  apply  to  this 
program? 

396.5-396.9    [Reserved] 

Sut>part  B— What  Kinds  of  Activities  Does 
the  Secretary  Assist  tinder  This  Program? 

396.10    What  types  of  projects  are 
authorized  under  this  program? 
396.11-396.19    [Reserved] 

Subpart  C— How  Does  One  Apply  for  a 
Grant? 

396.20    What  must  be  included  in  an 

application  for  a  grant? 
396.21-396.29    [Reserved] 

Subpart  t>— How  Does  the  Secretary  Malce 
a  Grant? 

396.30  What  are  the  selection  criteria  used 
to  award  a  grant? 

396.31  Does  the  Secretary  consider 
geographical  distribution  in  making 
grants? 

396.32  Does  the  Secretary  give  priority  to 
certain*  existing  programs  in  making 
grants? 

396.33-396.39    [Reserved] 

Authority:  Sec.  304(d}  of  the  Rehabilitation 
Act  of  1973,  as  amended  by  Pub.  L.  95-602, 92 
Stat.  2970,  (29  U.S.C.  774(d)),  unless  otherwise 
noted. 

Subpart  A— General 

§  396. 1    What  is  the  Training  of 
Interpreters  for  Deaf  Individuals  Programs? 

(a)  The  Training  of  Interpreters  for 
Deaf  Individuals  Program  is  designed  to 


assist  in  providing  a  sufficient  number 
of  skilled  interpreters  to  meet  the 
communications  needs  of  deaf 
individuals  by — 

(1)  Training  mcmual  and  oral 
interpreters  throughout  the  coimtry  for 
employment  in  public  and  private 
agencies,  schools,  and  other  institutions 
involved  in  health,  education,  welfare, 
rehabilitation  and  employment;  and 

(2)  Ensuring  the  maintenance  of  the 
skills  of  interpreters  engaged  in 
programs  serving  deaf  people,  and 
providing  opportunities  for  interpreters 
to  raise  their  level  of  competence. 

(Sec.  304(d)  of  the  Act;  29  U.S.C  774(d)) 

§396 J    Who  is  eligible  for  assistance 

under  this  program? 

Public  and  private  nonproHt  agencies 
and  organizations,  including  institutions 
of  higher  education,  are  eligible  for 
assistance  under  the  Training  of 
Interpreters  for  Deaf  Individuals 
Program. 

(Sec.  304(d)  of  the  Act;  29  U.S.C.  774(d)) 

§396.3    What  regulations  ^)ply  to  this 
program? 

The  following  regulations  apply  to  this 
program: 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR),  established  in  Tide  34  of  the 
Code  of  Federal  Regulations  in — 

(1)  Part  74  (Administration  of  Grants): 

(2)  Part  75  (Direct  Grant  Programs); 

(3)  Part  77  (Definitions  that  apply  to 
Department  Regulations);  and 

(4)  Part  78  (Education  Appeal  Board). 

(b)  The  regulations  in  this  Part  396. 

(Sec.  304(d)  of  the  Act;  29  U.S.C.  774(d)) 

§396.4    What  definitions  apply  to  this 
program? 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  77.1; 

Applicant 

Application 

Award 

EDGAR 

Equipment 

Grant 

Grantee 

Nonprofit 

Private 

Project 

Project  period 

Public 

Secretary 

Supplies 

(Sec.  304(d)  of  the  Act;  29  U.S.C.  774(d)) 

(b)  Definitions  that  also  apply  to  this 
part.  The  following  definitions  also 
apply  to  this  part: 
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"Interpreter  for  deaf  individuals"  is  an 
individual  who  utilizes  sign  language 
skills  or  oral  interpreting  skills  to 
facilitate  communications  between 
hearing  and  hearing-impaired 
individuals. 

"Existing  program  that  has 
demonstrated  its  capacity  for  providing 
interpreter  training  services"  means  an 
established  program  with — 

(1)  A  record  of  training  interpreters 
who  are  serving  the  deaf  community; 
and 

(2)  An  established  curriculum  that  is 
suitable  for  training  interpreters. 

(Sec.  304(d)  of  the  Act:  29  U.S.C  774(d)) 
§§396.5-396.9    (Reswvwl] 

Subpart  B— What  Kinds  of  Activities 
Does  the  Secretary  Assist  Under  This 
Program? 

§  396.10    Wtiat  types  of  projects  are 
authorized  under  tfiis  program? 

The  Secretary  provides  assistance  for 
projects  that  provide  training  in  manual 
and  oral  interpreting  skills  for  persons 
preparing  to  serve,  or  already  serving,  as 
interpreters  for  deaf  individuals  in 
public  and  private  agencies,  schools, 
and  other  service-providing  facilities. 

(Sec.  304(d)  of  the  Act:  29  U.S.C.  774(d)) 
§§396.11-396.19    (Reeerved)   . 

Subpart  C — How  Does  One  Apply  for  a 
Grant? 

§396.20    What  must  tM  Included  in  an 
application  (or  a  grant? 

Each  applicant  shall  include  in  the 
application — 

(a)  A  description  of  the  manner  in 
which  the  proposed  interpreter  training 
program  will  be  developed  and  operated 
during  the  five-year  period  following  the 
award  of  the  grant; 

(b)  A  description  of  the  geographical 
area  to  be  served  by  the  project; 

(c)  A  demonstraton  of  the  applicant's 
capacity  or  potential  for  providing 
training  for  interpreters  for  deaf 
individuals;  rind 

(d)  Assufiinces  that — 

(1)  Any  interpreter  trained  or 
retrained  under  this  program  will  meet 
such  minimum  standards  of  competency 
as  the  Secrt'tary  may  establish: 

(2)  To  the  extent  appropriate,  the 
grantee  wi !  1  provide  for  the  training  or 
retraining  :  ncluding  short-term  and  in- 
service  tTH,   ing)  of  teachers  who  are 
invol%red  ii,  providing  instruction  to  deaf 
individual-   >ut  who  are  not  certified  as 
teachers  c;  ut>af  individuals;  and 

(3)  Funi-   ^r  in-service  training  will 
be  provid>^ .:  only  through  funds 
approprir^^  i  r  :  under  Part  B  of  the 
Educatio  :  ...   .te  Handicapped  Act. 


(Sec.  304(d)(2)  of  the  Act  29  U.S.C  774(d)(2)) 
§§396.21-396.29    (Raservedl 

Subpart  D— l-iow  Does  tlie  Secretary 
IMake  a  Grant? 

§  396.30    What  are  the  selection  criteria 
used  to  award  a  grant? 

The  Secretary  uses  the  weighted 
criteria  in  this  section  to  evaluate 
applications  for  new  awards.  The 
maximum  score  for  all  the  criteria  is  100 
points.  The  maximum  possible  points  for 
each  criterion  are  indicated  in 
parentheses  after  the  heading  for  the 
criterion. 

(a)  Plan  of  operation.  (10  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  plan  of  operation  for  the  project. 

(2)  The  Secretary  looks  for — 

(i)  High  quality  in  the  design  of  the 
project; 

(ii)  An  effective  plan  of  management 
that  insures  proper  and  efficient 
administration  of  the  project; 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program; 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(v)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally 
underrepresented.  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women: 

(C)  Handicapped  persons:  and 

(D)  The  elderly. 

(b)  Quality  of  key  personnel  (20 
points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the 
qualifications  of  the  key  personnel  the 
applicant  plans  to  use  on  the  project 

(2)  The  Secretary  considers — 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (b)(2)  (i)  and 
(ii)  of  this  section  will  commit  to  the 
project;  and 

(iv)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally  under- 
represented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women: 


(C)  Handicapped  persons;  and 

(D)  The  elderiy. 

(3)  To  detemine  personnel 
qualifications,  the  Secretary  considers 
experience  and  training,  in  fields  related 
to  the  objectives  of  the  project,  as  well 
as  other  evidence  that  the  appUcant 
provides. 

(c)  Budget  and  cost  effectiveness.  (10 
points) 

(1)  The  Secretary  reviews  each 
application  to  determine  if  the  project 
has  an  adequate  budget  and  is  cost 
effective. 

(2)  The  Secretary  considers  the  extent 
to  which — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(d)  Evaluation  plan.  (5  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  evaluation  plan  for  the  project. 

Cross  Reference:  34  CFR  75.590.  Evaluation 
by  the  grantee. 

(2)  The  Secretary  considers  the  extent 
to  which  the  methods  of  evaluation  are 
appropriate  for  the  project,  and  to  the 
extent  possible,  are  objective  and 
produce  data  that  are  quantifiable. 

(e)  Adequacy  of  resources.  (5  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  if  the  applicant 
plans  to  devote  adequate  resources  to 
the  project. 

(2)  The  Secretary  considers  the  extent 
to  which — 

(i)  The  facilities  that  the  applicant 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(f)  Technical  and  programmatic 
soundness.  (30  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  if  the  approach 
is  technically  and  programmatically 
sound. 

(2)  The  Secretary  considers — 
(i)  The  proposed  project  can 

reasonably  be  expected  to  accomplish 
the  purposes  of  the  program,  including 
any  priorities  established; 

(ii)  There  is  a  shortage  of  interpreters 
in  the  geographic  area  to  be  served  by 
the  proposed  project; 

(iii)  The  training  activities  described 
in  the  application  reflect  practices  of 
recognized  professional  soundness  and 
efficacy  or  new  and  innovative  activities 
which  may  reasonably  be  expected  to 
result  in  the  training  of  interpreters  who 
will  display  a  high  level  of  skill; 

(iv)  There  appear  to  be  no  substantial 
obstacles  to  carrying  out  the  activities 
described  in  the  application;  and 
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necessary  to  best  carry  out  the  purposes 
of  this  proBTam. 


(v)  The  application  demonstrates  a 
logical,  coherent  and  balanced  approach 
to  the  objectives  of  the  program. 

(g)  Specialized  capabilities  of 
applicant.  (10  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  if  the  applicant 
has  the  capacity  for  providing  training 
for  interpreters  for  deaf  individuals. 

(2)  The  Secretary  considers  the 
adequacy  of  the  experience  of  the 
applicant  organization,  in  addition  to  the 
experience  of  the  staff  described  under 
paragraph  (b)  of  this  section  (Quality  of 
key  personnel),  in  conducting  activities 
which  are  similar,  or  have  significant 
relevance,  to  those  proposed  in  the 
application. 

(h)  Demonstrated  relationships  with 
service  providers.  (10  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  if  the  proposed 
interpreter  training  project  was 
developed  in  consultation  with  service 
providers. 

(2)  The  Secretary  considers  whether — 


(i)  The  training  is  appropriate  to  the 
needs  of  deaf  individuals  and  public  and 
private  agencies  which  provide  services 
to  deaf  individuals  in  the  geographical 
area  to  be  served  by  the  training  project; 

(ii)  There  has  been  or  there  will  exist 
a  working  relationship  between  the 
interpreter  training  project  and  service 
providers: 

(iii)  There  are  opportunities  for  the 
parents  of  deaf  persons  and  for  deaf 
persons  to  involve  themselves  in  the 
training;  and 

(iv)  The  training  includes  a  practicum, 
or  field  experience,  with  potential 
employers  of  interpreters,  if  possible. 
(Sec.  304(d)  of  the  Act.  29  U.S.C.  774(d}) 

§  396.31    Does  the  Secretary  consider 
geographical  distribution  In  maldng  granU? 

In  addition  to  the  selection  criteria 
listed  in  §  396.30,  the  Secretary,  in 
making  awards  under  this  part, 
considers  the  geographical  distribution 
of  projects,  to  the  extent  possible,  where 


I  program 

(Section  304(d)(1)  of  the  Act;  29  U.S.C. 
774(d)(1)) 

§  396.32    Does  ttw  Secretary  give  priority 
to  certain  existing  programs  in  matdng 
grants? 

(a)  The  Secretary,  in  making  awards 
under  this  part,  gives  priority  to  public 
or  private  nonprofit  agencies  or 
organizations  with  existing  programs 
that  have  demonstrated  their  capacity 
for  providing  interpreter  training 
services. 

(b)  The  Secretary  implements  this 
priority  by  selecting  for  funding 
applications  from  existing  programs 
with  demonstrated  capacity  over 
applications  of  comparable  merit  that  do 
not  reflect  these  characteristics. 

(Sec.  304(d)(1)  of  the  Act  29  U.S.C  774(dKl)) 

§§396.^3-396^    [Reserved] 

[FR  Doc.  85-19193  Filed  8-12-8S:  8:45  am] 
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DEPARTMENT  OF  ENERGY 
10  CFR  Part  600 

Financial  Assistance  Rules;  Proposed 
Policy  and  Procedural  Requirentents 
for  Research  Grants 

agency:  Energy  Department. 
action:  Proposed  rule. 

summary:  The  Department  of  Energy 
(DOE)  today  proposes  a  limited  revision 
of  Subparts  A  and  B  of  the  Financial 
Assistance  Rules  to  change  certain 
requirements  related  to  the  award  and 
administration  of  research  grants.  These 
changes  reflect  the  Department's 
recognition  of  the  uniqueness  of  the 
research  grant  instrument  and  the 
organizational  characteristics  of  those 
entities  performing  research.  The  effect 
of  these  revisions  would  be  to  reduce  or 
eliminate  the  administrative  burden  on 
the  research  grantee;  however,  when 
appropriate,  revisions  have  been  written 
to  apply  to  all  grantees. 
date:  Written  comments  on  the 
proposed  rule  must  be  received  by 
September  12. 1985. 

ADDRESS:  All  written  comments  should 
be  addressed  to  Thomas  Reynolds, 
Department  of  Energy,  Procurement  and 
Assistance  Management  Directorate, 
Office  of  Policy  (MA^21.2)  1000 
Independence  Ave.,  SW,  Washington, 
DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT 

Thomas  Reynolds,  Business  and 
Financial  Policy  Branch  (MA-421.2], 
Procurement  and  Assistance 
Management  Directorate, 
Washington.  DC  20585  (202)  252-9737 

Christopher  Smith,  Office  of  the 
Assistant  General  Counsel  for 
Procurement  and  Financial  Incentives 
(GC-431,  Washington.  DC  20585  [202] 
252-1526. 

SUPPLEMENTARY  INFORMATION: 

1.  introduction 

n.  Proposed  Changes  to  10  CFR  Part  600 

III.  Review  under  Executive  Order  12291 

IV.  Review  under  the  Regulatory  Flexibility 

Act 

V.  Review  under  the  Paperwork  Reduction 

Act 

VI.  Review  under  the  National  Environmental 

Policy  Act 

VII.  Intergovernmental  Review 

VIII.  Public  Comments 

IX.  List  of  Subjects  in  10  CFR  Part  600 

I.  Introduction 

With  this  notice,  the  Department  of 
Energy  (DOE)  proposes  to  amend  its 
Financial  Assistance  Rules,  10  CFR  Part 
600,  by  reducing  certain  requirements 
presently  imposed  on  the  recipients  of 
research  grants.  This  proposal  results 


from  DOE'S  ongoing  efforts  to  improve 
the  administration  of  its  fmancial 
assistance  programs. 

As  part  of  this  effort.  DOE 
continuously  strives  to  simplify  the 
requirements  related  to  financial 
assistance.  As  a  result  for  example,  on 
April  15. 1985.  DOE's  Office  of  Energy 
Research  (OER)  published  a  Program 
Rule  establishing  the  Special  Research 
Grants  Program  (see  50  FR  14856).  That 
rule  was  developed  to  facilitate  the  use 
of  grants  by  OER.  It  became  apparent 
during  that  rulemaking  process  that 
several  provisions  of  that  rule  could  be 
extended  to  recipients  of  all  DOE 
research  grants  and  not  just  those 
subject  to  that  nde.  This  proposal  would 
extend  those  provisions  to  all  DOE 
research  grantees. 

U.  Proposed  Changes  to  10  CFR  Part  600 

Section  600.3  would  be  revised  by  the 
addition  of  a  deHnition  of  the  word 
"research"  in  order  to  make  clear  the 
applicabihty  of  other  proposed  changes. 

Section  600.20(c)  would  be  revised  to 
make  clear  that  the  apparently  absolute 
prohibition  against  grantee's  incurring 
preaward  costs  may  be  moderated  by 
both  a  program  rule  such  as  the  one 
appearing  at  10  CFR  Part  605,  which 
establishes  OER's  Special  Research 
Grant  Program,  and  by  use  of  the 
permissive  authority  contained  in 
§  600.103(g)  which  allows  preaward 
costs  when  authorized  in  writing  by  a 
contracting  officer  prior  to  incurrence. 

Proposed  §  600.102(b)(1)  would 
provide  that  all  applications  for  research 
grants,  except  those  submitted  by  State, 
local  or  Indian  tribal  governments,  shall 
contain  DOE  forms  ERF  4620.1  and  ERF 
4620.1A.  State,  local,  and  Indian  tribal 
governments  will  continue  to  use  the 
forms  mandated  by  OMB  Circular  A- 
102.  DOE  forms  ERF  4620.1  and  ERF 
4620.1A  have  been  specifically  designed 
for  the  research  grant  process.  They  are 
presently  required  under  the  Special 
Research  Grants  Program  for  the  same 
recipient  communities.  By  standardizing 
its  use,  DOE  will  enable  a  grantee 
organization  to  use  the  same  forms 
when  applying  for  any  DOE  research 
grant. 

Proposed  §  600.103(b)(6)  would 
standardize  the  prior  approval 
requirements  related  to  equipment 
acquisition  and  foreign  and  domestic 
travel.  The  proposed  revisions  would 
adopt  the  provisions  of  10  CFR  605.17(a) 
(1).  (3).  and  (4)  for  all  research  grant 
recipients.  The  substance  of  these 
changes  is  presently  applicable 
govemmentwide  to  all  grants  awarded 
to  colleges  and  universities  and 
nonprofit  institutions  under  OMB 
Circulars  A-21  and  A-122.  It  is  believed 


that  this  standardization  of 
requirements  will  assist  the  recipient 
communities  in  avoiding  cost 
disallowances  based  upon  the  criteria  of 
reasonableness. 

Consistent  with  the  proposed 
amendment  to  S  600.20(c)  discussed 
above.  §  600.103(g)  would  be  revised  to 
clarify  the  authorization  required  for 
incurrence  of  preaward  costs  and  to 
notify  grantees  of  the  associated 
financial  risks. 

SecUon  6O0.10e(d).  (d)(1).  and  (d)(2) 
would  be  revised  to  provide  broadened 
circumstances  under  which  grantees 
may  have  budget  periods  extended 
when  no  additional  funds  are  requested 
and  to  also  provide  that,  in  most  cases, 
research  grant  recipients  need  not 
accompany  such  a  request  with  a  budget 
for  the  use  of  any  remaining  funds. 

The  proposed  revision  to  S  600.108(b) 
is  based  upon  the  realization  that  this 
paragraph  as  presently  written  is 
ambiguous  and  therefore  negatively 
affects  grant  administration.  Section 
600.108(b)  as  revised  makes  clear  that 
grantees  need  advise  DOE  of  "excess 
funds"  only  during  the  last  budget 
period  for  which  support  will  be 
requested.  In  the  case  of  other  budget 
periods  the  existence  of  excess 
obligational  authority  on  the  part  of  the 
grantee  is  not  viewed  with  concern, 
since  it  can  be  used  to  "offset"  the  need 
for  additional  funds  in  the  subsequent 
budget  period.  Section  600.108(c)  has 
been  revised  to  increase  the  number  of 
methods  by  which  grantees  may  be 
authorized  to  expend  unobligated 
balances  remaining  at  the  end  of  a 
budget  period. 

DOE  considers  it  desirable  to  provide 
research  grantees  with  maximum 
flexibihty  in  controlling  their  research 
projects.  Due  to  the  nature  Of  research, 
during  the  term  of  a  research  project, 
considerable  rebudgeting  may  be 
necessary.  For  the  most  part,  such 
rebudgeting  on  a  research  grant  is 
subject  to  "item"  prior  approval 
requirements  found  in  the  applicable 
cost  principles.  In  view  of  these 
considerations  DOE  finds  it 
inappropriate  to  apply  to  research 
grants  the  requirement  of 
S  600.114(b)(l](iv)  that  the  grantee 
obtain  the  additional  prior  approval  of 
DOE  for  cumulative  budget  transfers 
among  direct  cost  categories  which 
exceed  or  are  expected  to  exceed  five 
percent  of  the  approved  budget, 
whenever  the  awarding  party's  share 
exceeds  $100,000.  Accordingly.  DOE 
proposes  to  revise  this  subparagraph  so 
that  this  requirement  does  not  apply  to 
research  grantees. 
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Section  600.115  would  be  revised  to 
specifically  recognize  the  practice, 
common  in  research  grants,  of 
submitting  annual  progress  reports  as 
part  of  the  renewal  or  continuation 
application  when  authorized  by  program 
rule  or  the  terms  and  conditions  of 
award. 

Section  600.119(c)(1)  would  be  revised 
to  provide  that,  in  the  case  of  research 
grants,  the  level  at  which  prior  approval 
must  be  obtained  before  the  grantee 
enters  into  any  sole  source  contract  or 
contract  where  only  one  bid  or  proposal 
has  been  received  would  be  raised  to  a 
uniform  $25,000  rather  that  present 
lower  levels. 

III.  Review  Under  Executive  Order  12291 

Today's  proposal  was  reviewed  under 
Executive  Order  12291  (February  17. 
1981).  DOE  has  concluded  that  the  rule 
is  not  a  "major  rule"  because  its 
promulgation  will  not  result  in:  (1)  An 
annual  effect  on  the  economy  of  $100 
million  or  more.  (2)  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
government  agencies,  or  geographic 
regions,  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States  based 
enterprises  to  compete  in  domestic  or 
export  markets. 

In  accordance  with  requirements  of 
the  Executive  order,  this  rulemaking  has 
been  reviewed  by  0MB. 

IV.  Review  Under  the  Regulatory 
Flexibility  Act 

These  proposed  regulations  were 
reviewed  under  the  Regulatory 
Flexibility  Act  of  1980  (Pub.  L.  96-354,  94 
Stat.  1164)  which  requires  preparation  of 
a  regulatory  flexibility  analysis  for  any 
regulation  that  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  i.e.,  small 
business,  small  organizations,  and  small 
governmental  jurisdictions.  DOE  has 
concluded  that  the  proposed  rule  would 
only  affect  small  entities  as  they  apply 
for  and  receive  grants  and  does  not 
create  additional  economic  impacts  on 
small  entities.  DOE  certifies  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and,  therefore, 
no  regulatory  flexibility  analysis  has 
been  prepared. 

V.  Review  Under  the  Paperwork 
Reduction  Act 

The  information  collection  and 
recordkeeping  requirements  that  would 
be  imposed  by  this  proposed  rule  have 
been  cleared  by  OMB  for  DOE  use 


under  OMB  clearance  number  1910- 
0400. 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.).  DOE  will  consider 
comments  on  information  collection  and 
recordkeeping  requirements  in  this  rule 
that  affect  the  public.  Comments  should 
be  submitted  to: 

Mr.  Vartkes  Broussalian,  Department  of 
Energy  Desk  Officer,  Office  of 
Management  and  Budget  (OIRA), 
Room  3001,  NEOB,  Washington.  DC 
20503,  (202)  395-7313 

and  to 

Mr.  Howard  H.  Raiken,  Director, 
Management  Systems  Analysis 
Division  (MA-213).  U.S.  Department 
of  Energy.  Washington,  DC  20585  (202) 
252-9383 

VI.  Review  Under  the  National 
Environmental  Policy  Act 

DOE  has  concluded  that  promulgation 
of  these  wholly  procedural  rules  clearly 
would  not  represent  a  major  Federal 
action  having  significant  impact  on  the 
human  environment  under  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (42  U.S.C.  4321,  et  seq.  (1976)).  the 
Council  on  Environmental  Quality 
Regulations  (40  CFR  Parts  1500-1508), 
and  the  DOE  guidelines  (10  CFR  Part 
1021)  and.  therefore,  does  not  require  an 
environmental  impact  statement 
pursuant  to  NEPA. 

VII.  Intergovernmental  Review. 

DOE  research  grants  are  generally  not 
subject  to  the  intergovernmental  review 
requirements  of  EO  12372  as 
implemented  by  10  CFR  Part  1005. 
However,  certain  grant  applications  may 
be. 

All  applications  from  govenmiental  or 
non-governmental  entities  which  involve 
research,  development,  or 
demonstration  activities  when  such 
activities:  (1)  Have  a  unique  geographic 
focus  and  are  directly  relevant  to  the 
governmental  responsibilities  of  a  State 
or  local  government  within  the 
geographic  area,  (2)  necessitate  the 
preparation  of  an  Environmental  Impact 
Statement  under  NEPA,  or  (3)  are  to  be 
initiated  at  a  particular  site  or  location 
and  require  unusual  measures  to  limit 
the  possibility  of  adverse  exposure  or 
hazard  to  the  general  public  are  subject 
to  the  provisions  of  the  Executive  order 
and  10  CFR  Part  1005. 

Vin.  Public  Conunents 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  data,  views,  or  arguments 
with  respect  to  the  proposed  changes  set 
forth  in  this  notice.  Three  copies  of 


written  comments  should  be  submitted 
to  the  address  indicated  in  the 
"ADDRESS"  section  of  this  notice.  All 
comments  received  will  be  available  for 
public  inspection  in  the  DOE  Reading 
Room.  RM  lE-190,  Forrestal  Building. 
1000  Independence  Ave.,  SW, 
Washington,  D.C.  20585.  between  the 
hours  of  9  a.m.  and  4  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
All  written  comments  received  by 
September  12. 1985  will  be  fully 
considered  prior  to  publication  of  a  final 
rule  resulting  from  this  proposal.  Any 
information  you  consider  to  be 
confidential  must  be  so  identified  and 
submitted  in  writing,  one  copy  only. 
DOE  reserves  the  right  to  determine  the 
confidential  status  of  the  information 
and  to  treat  it  according  to  our 
determination. 

The  Department  has  concluded  that 
this  proposed  rule  does  not  involve  a 
substantial  issue  of  fact  or  law  and  that 
the  proposed  rule  should  not  have  a 
substantial  impact  on  the  nation's 
economy  or  large  number  of  individuals 
or  businesses.  Therefore,  pursuant  to 
Pub.  L  95-91,  the  DOE  Organization 
Act,  the  Department  does  not  plan  to 
hold  a  public  hearing  on  this  proposed 
rule. 

IX.  List  of  Subjects  in  10  CFR  Part  600 

Administrative  practice  and 
procedure.  Cooperative  agreements/ 
energy,  Copyright.  Debarment  and 
suspension.  Educational  institutions. 
Energy.  Grants/energy.  Hospitab, 
Indian  tribal  governments.  Individuals, 
Inventions  and  patents.  Nonprofit 
organizations.  Reporting  and 
recordkeeping  requirements,  and  Small 
businesses. 

In  consideration  of  the  foregoing,  the 
Department  of  Energy  hereby  proposes 
to  amend  Chapter  11  of  Titie  10  of  the 
Code  of  Federal  Regulations  by 
amending'Part  600  as  set  forth  below. 

Issued  in  Washington.  DC.  July  31, 1985. 
Berton ).  Roth. 

Director,  Procurement  and  Assistance, 
Management  Directorate. 

PART  600— [AMENDED] 

For  the  reasons  set  out  in  the 
preamble.  Part  600  of  Chapter  IL  Tide  10 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

1.  The  authority  citation  for  Part  600  is 
revised  to  read  as  follows: 

Authority:  Sees.  644  and  646.  Pub.  L  95-91. 
91  Stat.  599,  (42  U.S.C.  7254  and  7256):  Pub.  L 
97-258,  96  Stat.  1003-1005  (31  U.S.C.  6301- 
6308). 

2.  Section  600.3  is  amended  by  adding 
in  alphabetical  sequence  a  definition  of 
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the  word  "Research"  after  the  definition 
of  "Renewal  Award"  and  before  the 
definition  of  "Secretary"  to  read  as 
follows: 

§600.3    Definitfons. 


"Research"  means  any  scientific  or 
engineering  activity  which:  (1) 
Constitutes  a  systematic  intensive 
study  directed  specifically  toward 
greater  knowledge  or  understanding  of 
the  subject  studied  and  contributes  to  a 
continuing  flow  of  new  knowledge:  or 
(2)  is  directed  toward  applying  new 
knowledge  to  meet  a  recognized  need, 
and  which  may  contribute  to  producing 
an  adequate  supply  of  suitably  trained 
scientists  or  enable  the  grantee  to 
strengthen  its  research  programs;  and/ 
or,  (3)  applies  such  knowledge  toward 
the  production  of  useful  materials, 
devices  and  systems  or  methods, 
including  design,  development  and 
improvement  of  prototypes  and  new 
processes  to  meet  established 
requirements. 

3.  In  $  600.20.  paragraph  (c)  is  revised 

to  read  as  follows: 

§600.20    Legal  authority  and  effect  Of  an 
award. 


(c)  DOE  funds  awarded  under  a  grant 
or  cooperative  agreement  shall  be 
obligated  as  of  the  date  the  DOE 
Contracting  Officer  signs  the  award; 
however,  the  recipient  is  not  authori2ed 
to  incur  costs  under  an  award  prior  to 
the  beginning  date  of  the  budget  period 
shown  in  the  award  except  as  may  be 
authorized  in  accordance  with 
§  600.103(g)  of  this  Part  or  by  program 
rule.  The  duration  of  the  DOE  financial 
obligation  shall  not  extend  beyond  the 
expiration  date  of  the  budget  period 
shown  in  the  award  unless  authorized 
by  a  DOE  Contracting  Officer  by  meaiia 
of  a  continuation  or  renewal  award  or 
other  extension  of  the  budget  period. 

4.  In  i  600.102,  paragraph  (b)(1)  is 
revised  to  read  as  follows: 

§  600. 102    Grant  applications. 

(b)  *  *  • 

(1)  Applicants  for  research  grants, 
other  than  State,  local,  or  Indian  tribal 
governments,  will  employ  DOE  budget 
forms  ERF  4620.1  and  ERF  4e20.1A.  All 
other  applicants  shall  use  the  budget 
formats  contained  in  OMB  Circular  A- 
102,  as  duplicated  in  the  DOE  Uniform 
Reporting  System  for  Federal 
Assistance.  (Approved  by  OMB  under 
OMB  control  number  1900-0400.) 


5.  In  §  600.103.  a  new  paragraph  (b)(6) 
is  added  and  paragraph  (g)  is  revised  as 
follows: 

§  60ai03    Cost  determination*. 

***** 

(b)  •  •  • 

(6)  Notwithstanding  the  provisions  of 
paragraphs  (b)(l]  through  (b)(5)  of  this 
section,  the  recipient  of  a  research  grant 
shall  obtain  the  prior  written  approval 
of  the  Contracting  Officer  before  taking 
any  of  the  following  actions: 

(i)  Acquisition  of  an  item  of  equipment 
or  other  capital  asset  not  specifically 
contained  in  an  approved  budget,  the 
cost  of  which  is  $500  or  more,  and  in  the 
case  of  special  purpose  equipment. 
$1000  or  more. 

(ii)  Foreign  travel  for  each  separate 
trip,  unless  funds  for  each  trip  are 
specifically  identified  by  destination 
and  amount  and  are  included  in  the 
approved  budget.  Foreign  travel  is  any 
travel  outside  Canada  and  the  United 
States  and  its  territories  and 
possessions  or,  for  grantees  located  in 
another  country,  travel  outside  that 
country.  Foreign  travel  may  be  approved 
only  if  it  is  directly  related  to  the  project 
objectives. 

(iii)  Expenditures  for  domestic  travel 
exceeding  the  amount  contained  in  an 
approved  budget  by  25%  or  $500, 
whichever  is  greater. 

(g)  Preaward  costs.  Costs  incurred 
before  the  beginning  date  of  a  new  or 
renewal  award  are  allowable  ony  if 
authorized  by  program  rule  or  approved 
in  writing,  prior  to  incurrence,  by  a  DOE 
Contracting  Officer.  Such  written 
approval  may  be  in  the  form  of  a  letter 
or  an  award  provision  of  an  earlier 
budget  period  of  a  grant.  DOE  shall  not 
be  obligated  to  reimburse  any 
authorized  preaward  costs  if  the 
anticipated  award  is  not  subsequently 
made. 
*        •        *        «        * 

6.  In  §  600.106.  paragraph  (d]  is 
revised  to  read  as  follows: 

§600.  toe    FundiOQ. 


(d)  DOE  may  extend  any  budget 
period,  including  the  final  budget  period 
of  a  project  period,  without  the  need  for 
competition  or  a  detailed  application  if: 

(1)  In  the  case  of  the  last  budget 
period  of  a  project  period,  the  additional 
time  necessary  is  18  months  or  less  in 
total,  or  for  all  other  budget  periods  the 
additional  time  necessary  is  6  months  or 
less  in  total;  and 

(2)  The  grantee  submits  a  written 
request  for  such  an  extension  before  the 
expiration  date  of  the  project  period  and 
includes  a  budget  for  the  use  of  any 


remaining  funds  or  any  additional  funds 
requested.  In  the  case  of  a  research 
grant,  the  budget  need  not  be  provided 
when  no  additional  funds  are  requested, 
unless  the  grantee  intends  to  rebudget 
funds  in  such  a  way  as  to  require  DOE 
prior  approval  or  unless  the  grantee  is 
instructed  otherwise  by  the  Contracting 
Officer. 


7.  In  i  600.108,  paragraphs  (b)  and  (c) 
are  revised  to  read  as  follows: 

§«0ai0«    Calculation  of  award. 


(b)  Excess  funds.  During  the  term  of 
the  last  budget  period  for  which  support 
will  be  requested,  a  grantee  must  notify 
DOE  whenever  it  becomes  apparent  to 
the  grantee  that  the  amount  of  DOE 
funding  authorized  is  expected  to 
exceed  its  needs  by  more  than  $5,000  or 
five  percent  of  the  DOE  award, 
whichever  is  greater.  DOE  may  reduce 
the  DOE  award  by  an  amount  which 
does  not  exceed  the  total  amount  of 
excess  funds. 

(c)  Unobligated  balances.  DOE  may 
authorize  all  or  a  portion  of  any 
unobligated  balance  remaining  at  the 
end  of  a  budget  period  (see  S  600.116] 
for  expenditure  by  a  grantee  in  the 
subsequent  budget  period.  Unobligated 
balances  may  be  used  after  the  end  of  a 
budget  period  only  if  authorized  by  DOE 
in  a  program  rule,  in  the  terms  and 
conditions  of  the  award,  or  in  the  total 
approved  budget  shown  in  an  amended 
Notice  of  Financial  Assistance  Award. 

***** 

8.  In  §  600.114,  paragraph  (b)(l)(iv)  is 
revised  to  read  as  follows: 

§600.114    Budget  and  pro{Mt  revWofw. 


(b)  *  *  • 

(!)*•* 

(iv)  Except  for  research  grants, 
transfers  among  direct  cost  categories, 
or.  if  applicable,  among  separately 
budgeted  programs,  functions  or 
activities  which  cumulatively  exceed  or 
are  expected  to  exceed  five  percent  of 
the  current  total  approved  budget, 
whenever  the  awarding  party's  share 
exceeds  $100,000. 

***** 

9.  In  I  800.115,  paragraph  {c}(2)  is 
revised  to  read  as  follows: 

§  600. 1 1 5    Performance  reports. 

(c)  *  *  • 

(2)  Annual  performance  reports  shall 
be  submitted  within  90  days  after  the 
end  of  the  12-month  period  [generally 
the  budget  period]  covered  by  the  report 
or  with,  or  as  part  of,  any  continuation 
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or  renewal  application  is  so  specified  in 
either  any  pertinent  program  rules  or  the 
terms  and  conditions  of  award. 
***** 

10.  In  §  600.19.  paragraphs  (c)(l)(i)  and 
(c)(l){ii)  are  revised  and  a  new 
paragraph  (c)(l}(iii)  is  added  to  read  as 
follows: 

§  600. 119    Procurement  under  grants  and 
subgrants. 


(c)  *  *  * 

(1)  *  *  * 

(i)  Except  as  provided  in  paragraph 
(c){l)(iii)  of  this  section,  the  value  of  the 
contract  is  expected  to  exceed  $5,000  in 
the  aggregate  and  the  grantee  or 
subgrantee  is  not  a  State  government, 
local  government,  or  Indian  tribal 
government. 

(ii)  Except  as  provided  in  paragraph 
{c)(l)(iii)  of  this  section,  the  value  of  the 
contract  is  expected  to  exceed  $10,000  in 


the  aggregate,  and  the  grantee  or 
subgrantee  is  a  State  government,  local 
government,  or  Indian  tribal 
government. 

(iii)  In  the  case  of  a  research  grant,  the 
value  of  the  contract  is  expected  to 
exceed  $25,000  in  the  aggregate, 
regardless  of  the  grantee's  or 

subgrantee's  organizational  type. 

***** 

[FR  Doc.  85-19251  Filed  8-12-85;  845  am] 
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Authorizing  the  Secretary  of 
Defense  to  provide  to  the 
Soviet  Union,  on  a 
reimt>ursable  basis,  equipment 
and  services  necessary  for  an 
improved  United  States/Soviet 
Direct  Communication  Link  for 
crisis  control.  (Aug.  8,  1985; 
99  Stat.  286)    Price:  $1.00 
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Public  Papers 
of  the 

Presidents 
of  the 
United  States 

Annual  volumes  containing  the  public  messages 
and  statements,  news  conferences,  and  other 
selected  papers  released  by  the  While  House. 

Volumes  for  the  following  years  are  available: 


Herbert  Hoover 

1929 $19.00 

1930 _ $19.00 

1931 $20.00 

1932-33 $24.00 

Proclamations  &  Executive 
Orders-March    4,    1929    to 
March  4.  1933 
2  Volume  set $32.00 

Harry  Truman 

1945  Out  of  print 

1948  Out  of  print 

1947 $17.00 

1948 Out  of  print 

1949 ^ $18.00 

1950 $19.00 

1951 $20.00 

1952-53 _.....  $24.00 

Dwight  D.  Eisenhower 

1953  Out  of  print 

1954 „.„. $23.00 

1955 $20.00 

1956 $23.00 

1957 Out  of  print 

1958 „. Out  of  print 

1959 Out  of  print 

1960-61  Out  of  print 

John  Kennedy 

1961   Out  of  print 

1962  Out  of  print 

1963  Out  of  print 

Lyndon  B.  Johnson 

1963-64 

(Book  I) $21.00 

1963-64 

(Book  II)    Out  of  print 

1965 

(Book  I)    Out  of  print 

1965 

(Book  II) $18.00 

1966 

(Book  I)    Out  of  print 

1966 

(Book  II) $20.00 

1967 

(Book  I) $19.00 

1967 

(Book  II)    Out  of  print 

1968-69 

(Book  I) $20.00 


1968-69 

(Book  II)  $19.00 

Richard  Nixon 

1969 $23.00 

1970  Out  of  print 

1971  Out  of  print 

1972 Out  of  print 

1973  Out  ol  print 

1974 $18.00 

Gerald  R.  Ford 

1974 $19.00 

1975 

(Book  I) $22.00 

1975 

(Book  II) $22.00 

1976-77 

(Book  I) $23.00 

1976-77 

(Book  IIj Out  of  print 

1976-77 

(Book  III) $22.00 

Jimmy  Carter 

1977 

(Book  I) $23.00 

1977 

(Book  II) $22.00 

1978 

(Book  I) $24.00 

1978 

(Book  II) $25.00 

1979 

(Book  I) $24.00 

1979 

(Book  II)  $24.00 

1980-81 

(Book  I) $21.00 

1980-81 

(Book  II) $22.00 

1980-81 

(Book  III) $24.00 

Ronald  Reagan 

1981 $25.00 

1982 

(Book  I) Out  of  print 

1982 

(Book  II)  $25.00 

1983 

(Book  I) $31.00 
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Grant;  availability,  etc.: 
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treatment 
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Transportation  Department 

See  also  Federal  Aviation  Administration. 
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See  Customs  Service. 

Veterans  Administration 

NOTICES 
32826     Advisory  committees;  annual  reports;  availability 
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0MB  review 


Separate  Parts  in  This  issue 

Part  II 
32830     Department  of  Health  and  Human  Services,  Food 
and  Drug  Administration 
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DEPARTMENT  OF  AGRICULTURE 
Soil  Conservation  Service 
7  CFR  Part  651 

Acquisition  of  Real  Property  Under 
Federally  Assisted  Programs 

agency:  Soil  Conservation  Service 
(SCS).  USDA. 

action:  Final  iiile. 

summary:  This  rule  is  a  minor  revision 
of  the  procedural  requirements  on  the 
acquisition  of  real  property  under 
federally  assisted  programs 
administered  by  SCS.  The  purpose  of 
the  changes  are  to  refine,  update,  and 
simplify  some  of  the  procedures 
pertaining  to  real  property  acquisition 
by  project  sponsors. 

EFFECTIVE  DATE:  August  14, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  F.  Maresch,  Director, 

Administrative  Services  Division,  Soil 

Conservation  Service,  USDA,  P.O.  Box 

2890,  Washington,  D.C.  20013.  Tel.  (202) 

447-5111. 

SUPPLEMENTARY  INFORMATION: 

I.  Cenerai 

The  rule  has  been  reviewed  under 
USDA  procedures  established  in 
Secretary's  Memorandum  1512-1  to 
implement  Executive  Order  12291  and 
has  been  classified  "nonmajor." 

This  rule  will  not  affect  the  national 
economy  by  $100  million  or  more  and 
will  not  cause  a  major  increase  in  costs 
or  prices  for  consumers;  individual 
industries;  federal,  state,  or  local 
government  agencies;  or  geographic 
regions.  It  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets.  Wilson 
Scaling,  Chief  of  the  Soil  Conservation 
Service,  has  determined  that  this  action 


will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

The  rule  will  govern  a  program  of 
technical  and  Hnancial  assistance  in 
which  participation  is  voluntary.  Thus,  it 
will  not  impose  an  unnecessary 
regulatory,  information,  or  compliance 
burden  on  small  businesses, 
organizations,  or  governmental 
jurisdictions  as  defined  in  the 
Regulatory  Flexibility  Act,  Pub.  L  96- 
354  (5  U.S.C.  601). 

n.  Discussion 

On  March  27, 1985,  (50  FR  12034)  SCS 
published  a  proposal  to  make  minor 
amendments  to  7  CFR  Part  651  to  refine, 
update,  and  simplify  some  of  the 
procedures  pertaining  to  real  property 
acquisition  by  project  sponsors.  At  that 
time,  SCS  solicited  written  comments 
fit)m  interested  persons  regarding  the 
proposal  amendments.  One  comment 
was  received  from  a  sponsor  of  Pub.  L. 
83-566  watershed  projects. 

Comment:  The  commenter  objected  to 
deleting  the  procedural  requirement  that 
sponsors  submit  real  property 
documents  to  SCS  for  a  review  of 
adequacy.  The  objector  believed  that 
this  change  would  reduce  SCS  services 
provided  sponsors  and  thus  cause 
sponsors  increased  legal 
responsibilities. 

Response:  Pub.  L.  566,  Sec.  4.  provides 
that  land,  easements,  or  rights  of  way 
needed  to  install  project  measures  are  to 
be  acquired  without  cost  to  the  Federal 
Government,  except  for  some  projects 
with  special  features.  This  provision 
makes  sponsors  responsible  for  all  legal 
services  and  related  expenses,  and 
accordingly  it  means  SCS  is  not 
authorized  to  provide  such  services. 
Therefore,  SCS  does  not  believe  that 
abolishing  its  review  of  real  property 
documents  constitutes  a  shift  of  legal 
responsibilities  from  SCS  to  the 
sponsors.  The  change  is  essentially 
procedural  in  nature.  The  change 
requires  that  SCS  accept  a  sponsor 
certification  of  adequacy,  supported  by 
an  attorney's  opinion,  rather  than 
proving  adequacy  to  SCS  by  furnishing 
copies  of  the  real  property  documents  so 
SCS  can  examine  them. 

List  of  Subjects  in  7  CFR  Part  651 

Flood  prevention.  Grant  programs — 
natural  resources,  Soil  conservation, 
Water  resources.  Administrative 
practice  and  procedure. 


PART  651— {AMENDED! 

Accordingly,  7  CFR  Part  651  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  651 
continues  to  read: 

Authority:  42  U.S.C.  4601-4655. 

2.  Section  651.23  is  removed  from  the 
Table  of  Contents. 

3.  Section  651.10  is  revised  to  read  as 
follows: 

§  651.10    Responsibilitie*  of  sponsor*. 

(a)  Paying  all  costs  associated  with 
acquiring  or  failing  to  acquire  real 
property  and  with  related  actions  for 
project  measure  installation  as  required 
by  applicable  program  legislation. 

(b)  Submitting  for  SCS  approval  any 
special  provisions  proposed  for  a  real 
property  docimient  if  the  provisions 
affect  project  measure  installation  costs. 

(c)  Giving  assurance  to  SCS  that 
acquisition  of  real  property  was  or  will 
be  in  compliance,  to  the  extent 
practicable  under  state  law,  with  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  PoHcies  Act  (42 
U.S.C.  4601-4655)  as  implemented  in  7 
CFR  Part  21.  Any  exceptions  taken  from 
the  real  property  acquisition 
requirements  under  42  U.S.C.  4655 
because  of  state  law  will  be  furnished  to 
SCS,  along  with  the  opinion  of  the  Chief 
Legal  Officer  of  the  state  discussing  the 
facts  and  law  involved. 

(d)  Assuring  SCS  that  adequate  real 
property  rights  and  interests,  water 
rights  if  applicable,  and  permits  and 
licenses  required  by  federal,  state  and 
local  laws,  ordinances,  or  regulations 
have  been  obtained,  and  assuring  SCS 
that  related  actions  have  been  taken  to 
obtain  the  legal  right  to  install,  operate, 
maintain,  and  inspect  the  project 
measures.  This  assurance  is  to  be 
supported  by  an  attorney's  opinion 
certifying  that,  on  the  basis  of  an 
examination,  the  real  property 
instruments  and  files  provide  adequate 
title,  right,  permission,  and  authority  for 
the  purpose  acquired. 

(e)  Agreeing  to  prosecute  the 
proceedings  to  their  conclusion  and 
paying  damages  awarded  by  the  court  if 
any  of  the  real  property  rights  or 
interests  were  obtained  by 
condemnation  (eminent  domain) 
proceedings. 

(f)  Compljang  with  the  requirements 
of  the  USDA  Farmers  Home 
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Administration  when  its  loans  are 
involved  in  the  project. 

4.  Section  651.21  is  revised  to  read  as 
follows: 

§  651.21    Cost  sharing  arrangements. 

(a)  The  cost  sharing  rate  of  federal 
financial  assistance  is  to  be  established 
in  a  project  plan. 

{bj  The  valuation  of  the  real  property 
rights  and  interests  and  the  related  real 
estate  appraisals  and  appraisal  reviews 
for  cost-sharing  purposes  are  to  be 
governed  by  the  following  legal  and 
administrative  instruments: 

(1)  The  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  (42  U.S.C.  4601- 
4655)  as  implemented  by  7  CFR  Part  21. 
if  real  property  rights  and  interests  are 
acquired  by  nonvoluntary  transactions. 

(2)  7  CFR  Part  3015.  if  real  property 
rights  and  interests  are  donated. 

§651.23    [Removed] 

5.  Section  651.23  is  removed, 
loseph  W.  Haas. 

Deputy  Chief  for  Programs. 

IKR  Doa  85-19310  Filed  8-13-85;  a-4o  am| 

BtLLMiG  COOC  3410- 1«-M 


AgrtcutturaJ  Marketing  Service 

7  CFR  Part  908 

I  Valencia  Orvige  Reg.  357] 

Valencia  Oranges  Grown  in  Arizona 
and  Designated  Part  of  California; 
Limitation  of  Handling 

agency:  Agricultural  Marketing  Service. 
USDA. 

ACnoN:  Final  rule. 


summary:  Regulation  357  establishes 
the  quantity  of  fresh  California-Arizona 
Valencia  oranges  that  may  be  shipped 
to  market  during  the  period  August  16- 
22. 1985.  The  regulation  is  needed  to 
provide  for  orderly  marketing  of  fresh 
Valencia  oranges  for  the  period 
specified  due  to  the  marketing  situation 
confronting  the  orange  industry. 
DATE:  Regulation  357  (§  908.657)  is 
effective  for  the  period  August  16-22. 
1985. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  }.  Dovle.  Chief.  Fruit  Branch. 
F&V.  AMS.  USDA.  Washington.  D.C. 
20250.  telephone:  202-447-5975. 
SUPPLEMENTARY  INFORMATION:  F/ndin^f; 
This  rule  has  been  reviewed  under 
USDA  procedures  and  Executive  Order 
12291  and  has  been  designated  a  "non- 
major"  rule.  William  T.  Manley.  Deputy 
Administrator.  Agricultural  Marketing 
Service,  has  certified  that  this  action 
will  not  have  a  significant  economic 


impact  on  a  substantial  number  of  small 
entities. 

The  regulation  is  issued  under 
Marketing  Order  No.  908,  as  amended  (7 
CFR  Part  908).  regulating  the  handling  of 
Valencia  oranges  grown  in  Arizona  and 
designated  part  of  California.  The  order 
is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674).  The  action 
is  based  upon  the  recommendation  and 
information  submitted  by  the  Valencia 
Orange  Administrative  Committee 
(VOAC)  and  upon  other  available 
information.  It  is  hereby  found  that  this 
action  will  tend  to  effectuate  the 
declared  policy  of  the  act. 

The  regulation  is  consistent  with  the 
marketing  policy  for  1984-85.  The 
committee  met  publicly  on  August  6. 
1985.  to  consider  the  current  and 
prospective  conditions  of  supply  and 
demand  and  recommended  a  quantity  of 
Valencia  oranges  for  the  specified  week. 
The  committee  reports  that  demand  for 
Valencia  oranges  has  declined. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553).  because  there  is 
insufficient  time  between  the  date  when 
information  upon  whi§h  the  regulation  is 
based  became  available  and  the 
effective  date  necessary  to  effectuate 
the  declared  policy  of  the  act.  Interested 
persons  were  given  an  opportunity  to 
submit  information  and  views  on  the 
regulation  at  an  open  meeting.  To 
effectuate  the  declared  policy  of  the  act. 
it  is  necessary  to  make  the  regulatory 
provisions  effective  as  specified,  and 
handlers  have  been  notified  of  the 
regulation  and  its  effective  date. 

List  of  Subjects  in  7  CFR  Part  908 

Marketing  agreements  and  orders, 
California.  Arizona,  Oranges  (Valencia). 

PART  908— (AIMIENDED] 

1.  The  authority  citation  for  7  CFR 
Part  908  continues  to  read  as  follows: 

Authority:  (Sees.  1-19.  48  Stat.  31.  as 
Hmended;  7  U.S.C  601-674). 

2.  Section  980.657  is  added  to  read  as 
follows: 

§  908.657    Valef)cia  Orange  Regulation  357. 

The  quantities  of  Valencia  oranges 
grown  in  California  and  Arizona  which 
may  be  handled  during  the  period 
August  16, 1985.  through  August  22.  1985. 
are  established  as  follows: 

(a)  District  1:  254,000  cartons; 

(b)  District  2:  396,000  cartons: 

(c)  District  3:  Unlimited  cartons. 


D«ted;  August  &  1985. 
Tbomaa  R.  Clark. 

Deputy  Director.  Fruit  and  Vegetable 
Division.  Agricultural  Marketing  Ser\-ice. 
[VR  Doc.  85-19283  Filed  8-13-«5;  8:45 am) 

BILUMG  CODE  34I(M»-M 


7  CFR  Part  1124 

Milk  In  th«  Oregon- Washington 
Marketing  Area  Order  Suspending 
Certain  Provisions  of  the  Order 

AGENCY:  Agricultural  Mariceting  Service. 
USDA. 

action:  Suspension  of  rule. 

SUMMARY:  This  action  continues  for  the 
months  of  September  1985  through 
February  1986  the  suspension  of  the 
provisions  of  the  Oregon-Washington 
Federal  milk  order  that  limit  the  amount 
of  milk  not  needed  for  fluid  (bottling) 
use  that  may  be  moved  directly  from 
farms  to  nonpool  plants  and  still  be 
priced  under  the  order.  Also  suspended 
for  the  same  period  is  the  "touch-base" 
requirement  that  at  least  one  delivery  of 
each  producer's  milk  be  received  at  a 
pool  plant  during  each  of  the  months  of 
September,  October  and  November  to 
qualify  the  dairy  farmer's  milk  for 
unlimited  diversion  to  a  nonpool 
manufacturing  plant  during  the 
remainder  of  the  year.  The  action  was 
requested  by  Oregon  Milk  Marketing 
Federation,  a  federation  of  three 
cooperative  associations  that  represent 
a  substantial  number  of  the  producers 
who  supply  the  market.  The  suspension 
is  needed  to  assure  that  the  milk  of 
dairy  farmers  long  associated  with  the 
market  will  continue  to  be  priced  and 
pooled  under  the  order  without  requiring 
unnecessary  and  uneconomic 
movements  of  milk. 

EFFECTIVE  DATE:  August  14,  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Constance  M.  Brenner,  Marketing 
Specialist,  Dairy  Division,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture.  Washington,  D.C.  20250. 
(202)  447-7311. 

SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding:  Notice  of 
Hearing:  Issued  July  3, 1985;  published 
luly  9,  1985  (50  FR  27972). 

William  T.  Manley,  Deputy 
Administrator.  Agricultural  Marketing 
Service,  has  certified  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Such  action  lessens  the 
regulatory  impact  of  the  order  on  certain 
milk  handlers  and  tends  to  insure  that 
dairy  farmers  will  continue  to  have  their 
milk  priced  under  the  order  and  thereby 
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receive  the  benefits  that  accrue  from 
such  pricing. 

The  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C  601  et 
seq.],  and  of  the  order  regulating  the 
handling  of  milk  in  the  Oregon- 
Washington  marketing  area. 

It  is  hereby  found  and  determined  that 
for  the  months  of  September  1985 
through  February  1986  the  following 
provisions  do  not  tend  to  effectuate  the 
declared  policy  of  the  Act: 

In  S  1124.11(a),  the  words  "and  from 
whom  at  least  one  delivery  per  month 
during  each  of  the  months  of  September, 
October  and  November  is  received  at  a 
pool  plant,  except  that  in  the  case  of  any 
producer  whose  milk  has  not  been 
received  at  a  pool  plant  for  at  least  one 
day  durirtg  each  of  the  preceding  months 
of  September-November  such  producer 
shall  be  required  to  have  at  least  one 
delivery  of  his  milk  received  at  a  pool 
plant  in  any  month  to  qualify  his  milk 
diversion  during  such  month.  This 
delivery  requirement  for  diversion 
purposes  shall  continue  until  such 
producer's  milk  has  been  received  at  a 
pool  plant  for  three  consecutive  months 
beginning  during  or  after  the  September- 
November  period.  The  aggregate 
quantity  diverted  may  not  exceed  60 
percent  of  the  producer  milk  which  the 
association  or  its  agent  causes  to  be 
delivered  to  pool  plants,  or  diverted 
therefrom.  Two  or  more  cooperative 
associations  may  have  their  allowable 
diversions  computed  on  the  basis  of  the 
combined  deliveries  of  milk  by  their 
member  producers  if  each  association 
has  filed  such  a  request  in  writing  with 
the  market  administrator  on  or  before 
the  first  day  of  the  month  such 
agreement  is  effective.  This  request  shall 
specify  the  basis  for  assigning  any  over- 
diverted  milk  to  the  producer  members 
of  each  cooperative  association 
according  to  a  method  approved  by  the 
market  administrator." 

In  S  1124.11(b),  the  words  "and  from 
whom  at  least  one  delivery  per  month 
during  each  of  the  months  of  September, 
October  and  November  is  received  at 
his  pool  plant{s)"  and  "except  that  in  the 
case  of  any  producer  whose  milk  has 
not  been  received  at  a  pool  plant  for  at 
least  one  day  during  each  of  the 
preceding  months  of  September- 
November  such  producer  shall  be 
required  to  have  at  least  one  delivery  of 
his  milk  received  at  a  pool  plant  in  any 
month  to  qualify  his  milk  for  diversion 
during  such  month.  This  delivery 
required  for  diversion  purposes  shall 
continue  until  such  producer's  milk  has 
been  received  at  a  pool  plant  for  three 
consecutive  months  beginning  during  or 


after  the  September-November  period. 
The  aggregate  quantity  diverted  may  not 
exceed  60  percent  of  the  producer  milk 
received  at  or  diverted  from  such 
handler's  pool  plant(s)  and  for  which  the 
operator  of  such  plant(s)  is  the  handler 
during  the  month." 

Statement  of  Consideration 

This  action  is  based  on  the  record  of  a 
public  hearing  held  to  consider 
amendments  to  the  Oregon-Washington 
milk  order  on  July  24  at  Portland, 
Oregon.  The  suspension  continues,  for 
the  months  of  September  1985  through 
February  1986.  to  remove  the  limit  on 
the  amount  of  milk  that  may  be  diverted 
from  pool  plants  to  nonpool  plants.  The 
order  provides  that  the  aggregate 
quantity  of  milk  diverted  to  nonpool 
plants  may  not  exceed  60  percent  of  the 
producer  milk  handled  by  a  cooperative 
association  or  proprietary  handler.  Also 
suspended  for  the  same  period  is  the 
"touch-base"  requirement  that«t  least 
one  delivery  of  each  producer's  milk  be 
received  at  a  pool  plant  during  each  of 
the  months  of  September,  October  and 
November,  or  any  three  consecutive 
months  thereafter,  to  qualify  the  dairy 
farmer's  milk  for  unlimited  diversion  to 
nonpool  plants  for  the  rest  of  the  year. 

The  suspension  was  requested  by 
Oregon  Milk  Marketing  Federation,  a 
federation  of  three  cooperative 
associations  that  represent  a  substantial 
number  of  the  producers  who  supply  the 
market.  Several  proposals  to  relax 
certain  pooling  provisions  of  the  order, 
including  the  diversion  limits  and  the 
producer  "touch-base"  provisions 
suspended  herein,  were  considered  at 
that  hearing. 

The  Federation  asked  that  suspension 
of  the  diversion  limits  be  continued,  and 
that  the  producer  "touch-base" 
requirements  he  suspended,  until  final 
action  is  completed  via  the  hearing 
process.  Proponent  contends  that 
immediate  action  is  needed  to  avoid 
uneconomic  handling  of  the  market's 
reserve  milk  supplies  and  to  maintain 
producer  status  for  all  of  the  milk 
deliveries  of  its  members. 
Representatives  of  Northwest 
Dairymen's  Association  (NDA),  a  large 
cooperative  association  representing  a 
substantial  number  of  producers 
supplying  the  Oregon-Washington 
market,  and  Darigold,  Inc.,  marketing 
agent  for  NDA,  supported  the  request  for 
suspension  of  the  "touch-base" 
requirements  and  continuation  of  the 
suspension  of  diversion  limits. 
Witnesses  cited  production  levels  for 
the  last  several  months  that  exceed 
those  of  the  previous  year  by  8  to  10 
percent,  and  stated  that  at  present  rates 
of  production  increases,  the  order's 


present  diversion  limits  and  "touch- 
base"  requirements  would  make  it 
necessary  for  the  cooperatives  to  engage 
in  artificial  and  uneconomic  interplant 
movements  of  milk  in  order  to  continue 
the  pool  status  of  all  their  producers' 
milk.  The  necessity  of  assuring  that  each 
producer's  milk  is  moved  into  pool 
plants  during  certain  times  of  the  year 
was  described  as  requiring  special 
scheduling  and,  often,  extra  or  extended 
trips  by  haulers.  At  a  time  of  large 
production  increases,  the  "touch-base" 
requirements  were  described  as 
urmecessarily  burdensome 
administratively  and  unduly  expensive 
for  the  producers  involved  due  to  the 
unnecessary  hauling  and  handling 
required. 

Whether  or  not  the  diversion  limits 
and  "touch-base"  provisions  should  be 
amended,  and  to  what  extent,  is  a 
matter  to  be  determined  after  the 
hearing  record  and  post-hearing  briefs 
have  been  thoroughly  analyzed,  it  is 
apparent  from  the  foregoing  discussion, 
however,  that  if  suspension  action  is  not 
taken,  the  cooperatives  will  be  forced  to 
move  milk  uneconomically  to  assure 
producer  status  for  all  of  the  milk  of 
their  members  who  have  been 
associated  with  the  market 

There  is  not  enough  time  to  resolve 
the  cooperatives'  immediate  problem  on 
an  amendatory  basis.  In  the  interim,  this 
suspension  is  warranted  in  that  it  will 
assure  orderiy  marketing  pending  the 
outcome  of  the  hearing  proceeding.  It  is 
unlikely  that  this  temporary  suspension 
of  the  diversion  limits  and  "touch-base" 
requirements  will  have  any  significant 
adverse  impact  on  producers  or 
handlers  serving  the  market.  This  action. 
however,  will  eliminate  the  possibility 
that  producers  who  have  been  regular 
suppliers  of  the  fluid  market  might  lose 
their  producer  status  and  not  have  their 
milk  priced  under  the  order. 

It  is  hereby  found  and  determined  that 
thirty  days'  notice  of  the  effective  date 
hereof  is  impractical,  uiuiecessary  and 
contrary  to  the  public  interest  in  that 

(a)  This  suspension  is  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  orderly  marketing  conditions 
in  the  marketing  area  in  that  substantial 
quantities  of  milk  of  producers  who 
regularly  have  suppUed  this  market 
otherwise  could  be  excluded  from  the 
marketwide  pool; 

(b)  This  suspension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date;  and 

(c)  The  marketing  problems  that 
provide  the  basis  for  this  suspension 
were  explored  fully  at  a  public  hearing 
held  on  July  24, 1985,  where  all  of  the 
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market's  interested  parties  had  the 
opportunity  to  be  heard  on  this  issue. 

Therefore,  good  cause  exists  for 
making  this  order  effective  upon 
publication  in  the  Federal  Register. 

List  of  Subjects  in  7  CFR  Part  1124 

Milk  marketing  orders.  Milk,  Dairy 
products. 

PART  1124— {AMENDED] 

The  authority  citation  for  Part  1124 
continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended;  71  U.S.C.  601-674. 

It  is  therefore  ordered,  that  the 
following  language  in  i  1124.11  is 
suspended  for  the  months  of  September 
1985  through  February  1986. 

S  1124.11    (Amended] 

1.  In  5  1124.11(a),  the  words  "and  from 
whom  at  least  one  delivery  per  month 
during  each  of  the  months  of  September. 
October  and  November  is  received  at  a 
pool  plant,  except  that  in  the  case  of  any 
producer  whose  milk  has  not  been 
received  at  a  pool  plant  for  at  least  one 
day  during  each  of  the  preceding  months 
of  September-November  such  producer 
shall  be  required  to  have  at  least  one 
delivery  of  his  milk  received  at  a  pool 
plant  in  any  month  to  qualify  his  milk 
for  diversion  during  such  month.  This 
delivery  requirement  for  diversion 
purposes  shall  continue  until  such 
producer's  milk  has  been  received  at  a 
pool  plant  for  three  consecutive  months 
beginning  during  or  after  the  September- 
November  period.  The  aggregate 
quantity  diverted  may  not  exceed  60 
percent  of  the  producer  milk  which  the 
association  or  its  agent  causes  to  be 
delivered  to  pool  plants,  or  diverted 
therefrom.  Two  or  more  cooperative 
associations  may  have  their  allowable 
diversions  computed  on  the  basis  of  the 
combined  deliveries  of  milk  by  their 
member  producers  if  each  association 
has  filed  such  a  request  in  writing  with 
the  market  administrator  on  or  before 
the  first  day  of  the  month  such 
agreement  is  effective.  This  request  shall 
specify  the  basis  for  assigning  any  over- 
diverted  milk  to  the  producer  members 
of  each  cooperative  association 
according  to  a  method  approved  by  the 
market  administrator."  and 

2.  In  8  1124.11(b),  the  words  "and  from 
whom  at  least  one  delivery  per  month 
during  each  of  the  months  of  September. 
October  and  November  is  received  at  a 
pool  plant(s)"  and  "except  that  in  the 
case  of  any  producer  whose  milk  has 
not  been  received  at  a  pool  plant  for  at 
least  one  day  during  each  of  the 
preceding  months  of  September- 
November  such  producer  shall  be 


required  to  have  at  least  one  delivery  of 
his  milk  received  at  a  pool  plant  in  any 
month  to  qualify  bis  milk  for  diversion 
during  such  month.  This  delivery 
requirement  for  diversion  purposes  shall 
continue  until  such  producer's  milk  has 
been  received  at  a  pool  plant  for  three 
consecutive  months  beginning  during  or 
after  the  September-November  period. 
The  aggregate  quantity  diverted  may  not 
exceed  60  percent  of  the  producer  milk 
received  at  or  diverted  from  such 
handler's  pool  plant(8)  and  for  which  the 
operator  of  such  plant(s)  is  the  handler 
during  the  month." 
Effective  date:  August  14, 1985. 

Signed  at  Washington,  D.C.  on:  August  9, 
1985. 

Alan  T.  Tracy, 

Deputy  Assistant  Secretary,  Marketing  and 
Inspection  Services. 

[FR  Doc.  85-19311  Filed  8-13-85;  8:45  am] 

BILUNQ  CODE  3410-03-4I 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  BS-AWP-iei 

Redefinition  of  Control  Zone,  Guam 
Island  NAS,  Agana,  GU 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  The  definition  of  the  existing 
Guam  Island  NAS,  Agana,  Guam  (lat. 
13*28'59'  N.,  long.  144'47'45"  E.)  Control 
Zone  is  being  changed  to  reflect 
geographical  coordinates  in  lieu  of  the 
Agana  Guam  Very  High  Frequency 
Omni-directional  Radio  Range  and 
Tactical  Air  Navigational  Aid 
(VORTAC)  to  describe  the  airspace. 
This  action  does  not  change  the  actual 
airspace  of  the  existing  Guam  Island 
NAS,  Agana,  Guam,  Control  Zone. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  H.  Schmidt,  Airspace  and 
Procedures  Branch,  Air  Traffic  Division, 
Federal  Aviation  Administration,  15000 
Aviation  Boulevard,  Hawthorne, 
California  90261;  telephone  (213)  536- 
6655. 
SUMMARY: 

History 

The  Agana  VORTAC  is  used  as  a 
reference  point  in  the  definition  of  the 
Guam  Island  NAS,  Agana,  Guam, 
Control  Zone.  The  name  of  the  Agana 
VORTAC  facility  is  being  changed  to 
the  Nimitz  VORTAC.  As  a  result  of  this 


name  change,  an  editorial  change  to  the 
description  of  the  control  zone  becomes 
necessary. 

To  preclude  numerous  editorial 
changes  to  control  zones  and  transition 
areas,  it  has  been  determined  that  the 
use  of  geographical  coordinates  as 
reference  points  describing  control 
zones  and  transition  areas  are  more 
permanent  and  are  not  subject  to  change 
as  names  or  locations  of  VORTAC 
facilities. 

The  Rule 

The  purpose  of  this  amendment  to 
S  71.171  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
to  change  the  description  of  the  Guam 
Island  NAS,  Agana,  Guam,  Control  Zone 
using  geographical  coordinates  and 
delete  the  Agana  VORTAC  reference 
used  in  the  definition.  This  action  does 
not  change  the  actual  airspace  of  the 
existing  control  zone.  Section  71.171  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6A  dated  January  2, 
1985. 

I     Under  the  circumstances  presented, 
the  FAA  concludes  that  there  is  an 
immediate  need  for  a  regulation  to 
reflect  the  correct  description  of  the 
Guam  Island,  NAS,  Agana,  Guam, 
Control  Zone.  Therefore,  I  find  that 
notice  on  public  procedure  under  5 
U.S.C.  553(b)  is  contrary  to  the  public 
interest  and  that  good  cause  exists  for 
making  this  amendment  effective 
coincident  with  the  charting  date  of 
November  21, 1985.  Description  of  the 
amended  control  zones  are  set  forth 
below  and  depicted  on  the  chart  at  the 
end  of  this  document. 

The  FAA  has  determined  that  this 
regulation  only  involves  as  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore:  (1)  Is  not  a  "major 
rule"  under  Executive  Order  12201;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  28, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  CFR  Part  71 

Control  zones.  Transition  areas, 
Aviation  safety. 
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Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  FAR  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1348(a),  1354|a).  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12. 1983);  14 
CFR  11.60. 

2.  Section  71.171  is  amended  as 
follows: 

Agana,  Guam — |Revisiid| 

"Within  a  5-miIe  radius  of  Guam  island 
NAS,  Agana,  Guam  (laL  13'28'59"  N.,  long. 
144"47'45"  E.);  beginning  at  lat.  13'31  00'  N., 
long.  144*4300'  E.;  clockwise  to  lat.  13''24  30" 
N.,  long.  144*4720'  E.:  to  lat  13"22'50"  N.. 
long.  144'46'30'  E.;  to  lat.  13*23'40'  N.,  long. 
144°45'00"  E.,  to  lat.  13*21'00'  N.,  long. 
144*38'50"  E.;  to  lat.  13*2r30'  N..  long. 
144*35'40"  E.;  to  the  point  of  l>eginning." 

Issued  in  Los  Angeles,  California,  on 
August  5, 1985. 

B.  Keith  Potts,  ' 

Acting  Director,  Western-Pacific  Rpgun. 
[FR  Doc.  85-19289  Filed  8-13-85;  8:45  am) 

BILUNQ  CODE  4t10-1>-M 


DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
(Docket  No.  79N-033S] 

21  CFR  Parts  10,  25,  71,  170,  171,  312, 
314, 511, 514, 570, 601, 812, 813,  and 
881 

National  Environmental  Policy  Act; 
Policies  and  Procedures 

Correction 

In  FR  Doc  85-10087.  beginning  on 
page  16636  in  the  issue  of  Friday.  April 
26, 1985,  make  the  following  correction: 
On  page  16645.  in  the  first  column,  the 
paragraph  cited  at  the  end  of  the  third 
line  of  paragraph  38  should  read 
"(d)(8)". 

WLUNO  CODE  1S0S-01-M 

21  CFR  Parts  510  and  520 

Animal  Drugs,  Feeds,  wtd  Related 
Products;  Oxytetracycline 
Hydrochloride  Soluble  Powder 

agency:  Food  and  Drug  Administration, 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 


application  (NADA)  filed  by  i.  D.  Russell 
Co.  Laboratories,  providing  for  safe  and 
effective  use  of  oxytetracycline 
hydrochloride  soluble  powder  in  the 
drinking  water  of  chickens.  The 
regulations  are  further  amended  to  add 
the  firm  to  the  list  of  sponsors  of 
approved  NADA's  and  to  indicate  those 
conditions  of  use  that  were  classiHed 
effective  as  a  result  of  a  National 
Academy  of  Sciences/National 
Research  Council  (NAS/NRC) 
evaluation  of  a  similar  drug  product. 
EFFECTIVE  DATE:  August  14, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Charles  E.  Haines,  Center  for  Veterinary 
Medicine  (HFV-133).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-443-3410. 
SUPPLEMENTARY  INFORMATION:  L  D. 

Russell  Co.  Laboratories.  2463  Harrison, 
Box  1.  Kansas  City.  MO  64141,  filed 
NADA  130-435  which  provides  for  use 
of  oxytetracycline  hydrochloride  soluble 
powder.  The  6mg  is  administered  in  the 
drinking  water  of  chickens  for  control  of 
infectious  synovitis  caused  by 
Mycoplasma  synoviae  susceptible  to 
oxytetracycline.  control  of  chronic 
respiratory  disease  (CRD)  and  air  sac 
infection  caused  by  M.  gallisepticum 
and  E.  coli  susceptible  to 
oxytetracycline,  and  control  of  fowl 
cholera  caused  by  P.  multocida 
susceptible  to  oxytetracycline.  The 
NADA  complies  with  the  NAS/NRC 
evaluation  for  oxytetracycline 
hydrochloride  soluble  powder  and 
concurred  by  FDA  (35  FR  7089:  May  5, 
1970).  The  NADA  is  approved  and  the 
regulations  are  amended  to  reflect  the 
approval,  to  add  the  Firm  to  the  list  of 
sponsors  of  approved  NADA's,  and  to 
indicate  those  conditions  of  use 
classified  as  effective  by  NAS/NRC. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  {21 
CFR  Part  20)  and  (21  CFR 
514.11(e)(2)(ii)),  a  summary  of  safety  and 
effectiveness  data  and  information 
submitted  to  support  approval  of  this 
application  may  be  seen  in  the  Dockets 
Management  Brar.ch  (MF.A-305J.  Food 
and  Drug  Administration.  Rin.  4-62,  5600 
Fishers  Lane.  Rockville,  MD  20857,  from 
9  a.m.  to  4  p.m.,  Monday  through  Friday. 

The  agency  has  carefully  coi:sidered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding  may  be  seen  in 
the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday.  FDA's 


regulations  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25)  have  been  replaced  by  a  rule 
published  in  the  Federal  Register  of 
April  26. 1985  (50  FR  16636.  effective  July 
25, 1985).  Under  the  new  rule,  an  action 
of  this  type  would  require  an 
environmental  assessment  under  21  CFR 
25.31a(a). 

List  of  Subjects 

21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drags.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Pan  520 

Animal  drugs,  oral  use. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  .Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegaled  to 
the  Center  for  Veterinary  Medicine. 
Parts  510  and  520  are  amended  as 
follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
Part  510  continues  to  read  as  follows: 

Authority:  Sees.  512.  701(a).  52  Stat.  1055. 
82  Stat.  343-351  (21  U.S.C.  360b,  371(a)):  21 
CFR  5.10  and  5.83. 

2.  In  §  510.600  by  adding  a  new 
sponsor  alphabetically  to  paragraph 
{c)(l)  and  numerically  toic)(2),  to  read 
as  follows: 

§  5 10.600    Names,  addresses,  and  drug 
labeler  codes  of  sponsors  of  approved 
appfications. 


(c)  •   *   ' 

(1)  •  *  * 

Rnn  nsm^  and  wJdrBss 

Dug 
labaMi 

•               ■               •               •               • 

1.  D.  RassaM  Co.  Laboratonet,  2463  Hamson.  Bon 
1.  Kars»s  Crty.  MO  64141 „  „ 

017t44 

(2)  •    *    * 

■abeicr                         Finn  name  and  address 
code 

017144     I.  0.  Russen  Co.  Laboratones.  2463  Hamson  Bo* 
1.  Kansas  City.  MO  64141 
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PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS  NOT  SUBJECT 
TO  CERTIFICATION 

3.  The  authority  citation  for  21  CFR 
Part  520  continues  to  read  as  follows: 

.^uthorit}-:  Sec.  512(i).  82  Stat.  347  (21  U.S.C 
360b(i));  21  CFR  5.10  and  5.83. 

4.  By  adding  new  S  520.1660d  to  read 
as  follows: 

§520.1660d    Oiytctracycline 
hydroctitorkle  sotuM*  powder. 

(a)  Specifications.  (1)  Each  2.46-ounce 
(70-gram)  packet  contains  25.6  grams  of 
oxytetracydine  hydrochloride. 

(2)  Each  9.87-ounce  (280-gram)  packet 
contains  102.4  grams  of  oxytetracydine 
hydrochloride. 

(b)  Sponsor.  See  No.  017144  in 
§  510.600(c)  of  this  chapter. 

(c)  NAS/NRC  status.  The  conditions 
of  use  specified  in  paragraph  (e)  of  this 
section  are  NAS/NRC  reviewed  and 
found  effective.  Applications  for  these 
uses  need  not  include  effectiveness  data 
as  specified  in  §  514.111  of  this  chapter, 
but  may  require  bioequivalency  and 
safety  information. 

(d)  Related  tolerances.  See  S  566.500 
of  this  chapter. 

(e)  Conditions  of  use.  (1)  It  is  used  in 
drinking  water  as  follows: 

(i)  Chicken — (o)  Amount  per  gallon. 
200  to  400  milligrams. 

(7)  Indications  for  use.  Control  of 
infectious  synovitis  cause  by 
Mycoplasma  synoviae  susceptible  to 
oxytetracydine. 

[2]  Limitations.  Prepare  a  fresh 
solution  daily.  Administer  7  to  14  days. 
Not  to  be  used  for  more  than  14 
consecutive  days.  Use  as  sole  source  of 
oxytetracydine.  Use  as  sole  source  of 
drinking  water.  Not  for  use  in  chickens 
producing  eggs  for  human  consumption. 

[b]  Amount  per  gallon.  400  to  800 
milligrams. 

(/)  Indications  for  use.  Control  of 
chronic  respiratory  disease  (CRD)  and 
air  sac  infections  caused  by 
Mycoplasma  gallisepticum  and  E.  coli 
susceptible  to  oxytetracydine;  control  of 
fowl  cholera  caused  by  Pasteurella  «» 
multocida  susceptible  to 
oxytetracydine. 

(2)  Limitations.  See  paragraph 
(e)(l)(i)(o)(2)  of  this  section, 
(ii)  [Reserved] 
(2)  (Reserved). 


Dated:  August  5. 1985. 
Gerald  B.  Guest, 

Acting  Director.  Center  for  Veterinary 

Medicine. 

|FR  Doc.  19267  Filed  8-13-85: 8:45  am) 

MLLINO  CODE  41«0-01-M 

21  CFR  Part  808 
|DocketNo.83P-0125| 

Medical  Devices;  Application  for 
Exemption  From  Federal  Preemption 
of  State  and  Local  Hearing  Aid 
Requirements 

Correction 

In  FR  Doc.  85-17891  beginning  on  page 
30698  in  the  issue  of  Monday.  July  29. 
1985,  make  the  following  corrections: 

On  page  30699.  second  column,  in 
§  808.61(a).  eighth  line,  and  9  808.61(b). 
seventh  line,  insert  ".  subsection"  after 
"§  141.1". 

BILUNQ  COOE  1S0»-01-M 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 
36  CFR  Part  223 

Sate  and  Disposal  of  National  Forest 
System  Timt>er 

agency:  Forest  Service.  USDA. 
action:  Final  rule. 

summary:  This  rule  revises  procedures 
for  advertising  National  Forest  timber 
sales.  This  revision  is  the  result  of  a 
Forest  Service  study  on  productivity 
improvement  which  identified  current 
procedures  as  being  unnecessarily 
complex  and  redundant.  The  rule  sets 
forth  the  required  contents  of 
advertisements  in  accordance  with  the 
National  Forest  Management  Act  of  1976 
and  establishes  the  minimum  contents 
of  timber  sale  prospectuses. 
EFFECTIVE  DATE  September  13. 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
Questions  about  the  analysis  of  this 
policy  may  be  addressed  to:  Stephen  ]. 
Paulson.  Timber  Management  Staff, 
Forest  Service,  USDA,  P.O.  Box  2417, 
Washington.  DC  20013,  (202)  475-3755. 
SUPPLEMENTARY  INFORMATION: 

Background 

An  October  1983  Forest  Service  report 
on  opportunities  for  productivity 
improvement  in  timber  sale  procedures 
found  current  timber  sale 
advertisements  for  National  Forest 
timber  sales  to  be  unnecessarily 


I  complex,  redundant  of  the  information 
given  in  the  timber  sale  prospectus,  and 
costly.  Current  advertisements  contain 

I  detailed  and  technical  information 
which  is  often  repeated  in  the  timber 
sale  prospectus  or  which  more  properly 
should  be  only  in  the  sale  prospectus. 

Introduction 

The  final  rule  shortens  and  simplifies 
National  Forest  timber  sale 
advertisements  for  easier  use  by 
potential  timber  sale  bidders  and  the 
public.  The  Forest  Service  will  gain 
productivity  improvement  and  budget 
savings  through  reduced  time  and  cost 
in  preparing  and  publishing  timber  sale 
advertisements  and  prospectuses.  The 
advertisements  will  contain  only  that 
information  required  of  timber  sale 
advertisements  by  section  14  of  the 
National  Forest  Management  Act  of  1976 
(16  U.S.C.  472a). 

'      Timber  sale  advertisements  under 
these  revised  regulations  will  continue 
to  give  notice  to  potential  bidders  of  the 
opportunity  to  examine  the  offered 
timber  and  to  bid  on  it.  Other  interested 
citizens  will  be  advised  of  the  planned 
timber  sale  through  the  sale 
advertisement.  Standard  information 
applicable  to  all  advertised  timber  sales 
and  specific  detailed  information  about 
a  particular  advertised  sale  will  be 
included  in  the  timber  sale  prospectus. 

In  brief  the  timber  sale  advertisement 
will  now  contain  only  the  following 
information:  The  location  and  estimated 
volumes  of  timber;  time  and  place  of  bid 
opening;  the  place  where  complete 
information  can  be  obtained;  notice  that 
a  prospectus  is  available;  notice  of 
whether  the  sale  is  set-aside  for  small 
businesses;  a  notice  asserting  the  right 
to  reject  any  or  all  bids;  for  sales  outside 
of  Alaska  with  road  construction  costs 
exceeding  $20,000  a  statement  extending 
to  small  businesses  the  option  for  the 
Forest  Service  to  construct  the  roads;  a 
statement  that  a  prospectus  is  available 
which  contains  information  on  the  road 
option;  and  the  total  estimated 
construction  cost  of  permanent  roads. 
Information  formerly  in  the 
advertisement  will  now  be  included  in 
the  prospectus. 

The  detailed  contents  of  a  timber  sale 
advertisement  and  prospectus  are  set 
forth  in  Chapter  2430,  Commercial 
Timber  Sales,  of  the  Forest  Service 
Manual. 

Chapter  2430  is  being  amended  to 
reflect  the  new  contents  of  the  timber 
sale  advertisement  and  prospectus. 
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Analysis  of  Public  Comment 

The  proposed  rule  was  published  in 
the  Federal  Register  of  November  2, 
1984.  at  49  FR  44109.  A  total  of  8 
responses  were  received.  A  majority  of 
the  comments  specifically  addressed  the 
adequacy  of  timber  sale  information  to 
be  contained  in  the  advertisement.  Most 
comments  addressed  additional 
information  needs  to  determine  if  further 
investigation  is  warranted.  Some 
respondents  proposed  changes  in  format 
or  inclusion  of  information  specific  to 
their  needs. 

All  suggestions  and  comments  were 
reviewed  and  considered  in  preparation 
of  this  final  rule. 

Responses  are  available  for  review  in 
the  office  of  the  Timber  Management 
Staff,  Forest  Service.  USDA.  Room  3224. 
South  Agriculture  Building.  12th  and 
Independence  Avenue.  SW.. 
Washington,  DC. 

The  following  summarizes  the  major 
comments  and  suggestions  received. 
Comments  are  keyed  to  the  section 
numbers  of  the  proposed  rule  document. 

Section  223.83 — Contents  of 
Advertisement. 

Comments.  A  majority  of  the 
comments  received  were  complimentary 
of  the  efforts  to  reduce  cost  and 
duplication  of  information.  However, 
several  respondents  were  concerned 
that  deleting  certain  advertisement 
information  would  cause  an  increased 
number  of  requests  for  prospectuses  and 
an  extraordinary  amount  of  time 
expended  in  answering  phone  calls  or 
•  questions.  Several  respondents  also 
requested  that  the  advertisement 
contain  notiHcation  of  SBA  set-aside 
sales. 

Response.  The  agency  does  not  agree 
that  streamlining  the  contents  of  the 
advertisement  will  create  a  greater 
workload  in  answering  questions. 
Agency  policy  set  forth  at  Chapter  2430 
of  the  Forest  Service  Manual  (FSM) 
requires  a  prospectus  to  be  attached  to 
the  advertisement  and  sent  to 
prospective  purchasers.  The 
combination  of  advertisement  and 
prospectus  will  provide  adequate 
information  as  to  the  conditions  of  sale. 
Therefore,  the  final  rule  will  remain 
essentially  the  same  as  originally 
proposed.  The  information  in  the 
advertisement  will  comply  with  that 
required  by  the  National  Forest 
Management  Act  of  1976  and 
recommended  by  the  Timber  Sale 
Procedures  Productivity  Improvement 
Report  of  October  1983.  In  response  to 
comments  about  advertisements 
containing  notice  of  Small  Business  Set- 
Aside  Sales,  the  final  rule  removes 


existing  S  223.82  Advertising  Small  , 
Business  Set-Aside  Sales  and 
incorporates  the  wording  of  that  section 
into  the  contents  of  the  advertisement 
section. 

Section  223.84 — Contents  of  prospectus. 

Comments.  Most  of  those  commenting 
felt  that  the  propectus  contents  listed  in 
S  223.84  as  proposed  was  totally 
inadequate  and  required  substantial 
change. 

Response.  The  proposed  rule  was  not 
intended  to  limit  the  prospectus  to  only 
those  items  listed,  but  to  show  those 
items  which  would  be  deleted  from  the 
old  advertisement  regulations.  The  final 
rule  has  been  clarified  to  contain  a 
minimum  listing  of  items  to  be  included 
in  the  prospectus.  An  example  of  those 
items  to  be  included  in  the  prospectus 
would  be:  The  location  and  area  of  the 
sale,  the  estimated  volumes  by  quality, 
size,  or  age  of  timber,  special  logging 
requirements,  method  of  bidding,  the 
contract  form,  the  amount  of 
performance  bond,  notification  of  log 
export  restrictions  and  other  necessary 
information  deemed  appropriate  to 
furnish  sufficient  information  to 
prospective  purchasers  to  warrant 
further  investigation. 

General  comments:  Some  respondents 
questioned  whether  any  appreciable 
savings  would  be  made  if  the  rules  were 
adopted  as  proposed.  This  concern 
primarily  related  to  the  information  to 
be  included  in  the  prospectus.  Several 
respondents  requested  specific 
information  for  their  needs  which  are 
not  now  required  in  the  advertisement 
and  prospectus  such  as,  an  appraisal 
summary,  a  map  of  the  sale,  or  a  listing 
of  special  provisions.  Provisions  have 
been  made  in  the  final  rule  relating  to 
the  prospectus  to  provide  for  additional 
information  as  deemed  necessary.  One 
respondent  suggested  that  a  fee  be 
charged  for  the  prospectus  to  eliminate 
the  serious  from  non-serious  prospective 
bidders.  The  final  rule  will  not  require  a 
charge  for  prospectuses;  however, 
additional  material  requested  by 
prospective  bidders  may  require 
associated  reproduction  or  search  fees. 

The  final  rule  incorporates  the  text  of 
existing  S  223.84  into  the  text  of  the 
revised  S  223.82  so  that  all  contents  of 
timber  sale  advertisements  are  listed 
under  one  section.  As  a  result  of  this 
change  S  223.85-223.90  are  redesignated 
as  §  223.84-223.89.  In  addition  the  rule 
makes  comforming  revisions  to 
redesignated  §  223.88  and  §  223.100  to 
change  the  word  "advertisement"  to 
"prospectus"  to  reflect  the  change  in  the 
contents  of  these  documents. 


Regulatory  Impact 

The  final  rules  have  been  reviewed 
under  USDA  procedures  and  Executive 
Order  12291.  It  has  been  determined  this 
regulation  is  not  a  major  rule.  The 
regulation  will  have  little  or  no  effect  on 
the  economy  or  on  individuals  since  the 
regulation  is  essentially  procedual.  The 
changes  will  result  in  savings  to  the 
Forest  Service,  mostly  by  reducing  the 
cost  for  publishing  notices  of 
advertisement  in  newspapers. 

Small  Entity  Impact 

The  Assistant  Secretary  of  Agriculture 
for  Natural  Resources  and  the 
Environment  has  determined  that  this 
action  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  business  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
of  1980  (5  U.S.C.  601  et.  seq.).  National 
Forest  timber  sales  are  advertised  in 
many  local  newspapers  throughout  the 
nation.  While  the  Govenunent  can 
realize  significant  savings  in  the  total 
amount  paid  for  publishing  timber  sale 
advertisements,  there  is  an  insignificant 
economic  impact  on  individual 
newspapers. 

Environmental  Impact 

This  rule  sets  forth  the  minimum 
requirements  for  timber  sale 
advertisements  and  prospectuses.  It  has 
been  determined  that  the  rule  changes 
are  procedural  in  nature  and  do  not 
individually  or  cumulatively,  constitute 
a  major  Federal  action  significandy 
affecting  the  quality  of  the  human 
environment.  In  accordance  with  the 
National  Environmental  Policy  Act  an 
environmental  impact  statement  is  not 
required. 

Paperwork  Burden 

This  rule  imposes  no  information 
collection  requirements  and,  therefore, 
is  exempt  from  the  information 
collection  review  procedures  of  5  CFR 
Part  1320. 

List  of  Subjects  in  36  CFR  Part  223 

Exports,  Government  contracts. 
National  forests.  Reporting  and 
recordkeeping  requirements.  Timber. 

For  the  reasons  set  forth  above.  Part 
223  of  Tide  36  of  Uie  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  223— {AMENDED] 

1.  The  authority  citation  for  Part  223  is 
revised  to  read  as  follows: 

Authority:  16  U.S.C.  472a.  *  *  * 

2.  Revise  §  223.82  to  read  as  follows: 
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§223.82    Contants  of  advwiiMnMnt 

(a)  A  timber  sale  advertisement  shall 
include  the  following  information; 

(1)  The  location  and  estimated 
quantities  of  timber  or  other  forest 
products  offered  for  sale. 

(2)  The  time  and  place  at  which  sealed 
bids  will  be  opened  in  public  or  at  which 
sealed  bids  will  be  opened  in  public 
followed  by  an  oral  auction. 

(3)  A  provision  asserting  the  agency's 
right  to  reject  any  and  all  bids. 

(4)  The  place  where  complete 
information  on  the  offering  may  be 
obtained. 

(5)  Notice  that  a  prospectus  is 
available  to  the  public  and  to  interested 
potential  bidders. 

(b)  For  each  sale  outside  of  the  State 
of  Alaska  which  includes  a  provision  for 
purchaser  credit  for  construction  of 
permanent  roads  with  a  total  estimated 
construction  cost  exceeding  $20,000.  a 
timber  sale  advertisement  shall  also 
include: 

(1)  The  total  estimated  construction 
cost  of  the  permanent  roads. 

(2)  A  statement  extending  to  small 
business  concerns  qualified  for 
preferential  bidding  on  timber  sales. 
under  the  Small  Business  Act.  as 
amended,  and  the  regulations  issued 
thereunder,  the  option  to  elect,  when 
submitting  a  bid.  to  have  all  permanent 
roads  constructed  by  the  Forest  Service. 

(3)  Notice  that  the  prospectus  referred 
to  in  paragraph  (a](5]  of  this  section 
contains  additional  information 
concerning  the  options  to  have  all 
permanent  roads  constructed  by  the 
Forest  Service 

(c)  When  timber  or  other  forest 
products  are  offered  for  preferential 
bidding  in  accordance  with  the  Small 
Business  Act,  as  amended,  the 
advertisement  shall  state  that  the 
offering  is  set-aside  for  conrpetitive 
bidding  by  small  business  concerns. 

3.  Revise  i  223.83  to  read  as  follows: 

§  223.83    Contents  of  Prospectus. 

(a)  A  timber  sale  prospectus  shall 
specify,  as  a  minimum: 

(1)  The  minimum  acceptable  stumpage 
or  other  unit  prices  and  the  amount  or 
rate  of  any  additional  required  deposits. 

(2)  The  amount  of  bid  guarantee 
which  must  accompany  each  bid. 

(3)  The  amount  of  cash  deposit  or 
down  payment  to  be  made  promptly  by 
the  successful  bidder. 

(4]  The  location  and  area  of  the  sale, 
including  harvest  acreage. 

(5)  The  estimated  volumes,  quality. 
size  or  age  class  of  timber. 

(6]  A  description  of  special  logging 
requirements  for  the  sale. 

(7)  The  status  of  marking  at  time  of 
advertisement 


(8]  The  method  of  bidding  which  will 
be  used. 

(9)  The  contract  form  to  be  used. 

(10)  The  estimated  deposits  for 
reforestation  and  stand  improvement 
work. 

(11)  The  contract  termination  date  and 
normal  operating  period. 

(12)  The  date  and  amount  of  periodic 
payments  which  are  to  be  made. 

(13)  The  discount  of  payment  rates  for 
early  harvest,  if  appropriate. 

(14)  The  amount  of  performance  bond 
required. 

(15)  The  road  standards  for  specified 
roads  to  be  constructed. 

(16)  The  estimated  road  construction 
cost  and  purchaser  credit  limit. 

(17)  For  deficit  sales. 

(i)  An  estimate  of  insufficient  value  at 
advertised  rates  to  permit  the  purchaser 
to  apply  the  full  amount  of  purchaser 
credit. 

(ii)  The  amoimt  of  Forest  Service 
funds  or  materials  to  be  used  to  offset 
the  deHcit. 

(18)  Status  of  financial  assistance 
available  to  small  business  purchasers. 

(19)  Notification  of  preferential  award 
to  small  business  firms  and  certification 
requirements  for  set-aside  sales. 

(20)  Notification  of  log  export  and 
substitution  restrictions. 

(21)  Notification  of  Equal  Employment 
Opportunity  compliance  review 
requirements. 

(22)  General  or  special  information 
concerning  the  sale  which  are  deemed 
appropriate  to  furnish  sufficient 
information  to  prospective  purchasers  to 
warrant  further  investigation. 

(b)  For  each  advertisement  which 
extends  to  small  concerns  the  option  to 
have  all  permanent  roads  constructed 
by  the  Forest  Service,  the  prospectus 
shall  also  include: 

(1)  The  road  standards  applicable  to 
construction  of  permanent  roads  or  a 
reference  to  the  source  of  such 
information. 

(2)  The  date  of  final  completion  for  all 
permanent  roads. 

(3)  A  statement  explaining  how  the 
Forest  Service  intends  to  perform  road 
construction  by  force  account  or 
contract,  if  the  high  bidder  elects  Forest 
Service  construction. 

(4)  The  maximum  period  for  which 
timber  sale  contract  award  will  be 
delayed  while  the  Forest  Service  seeks  a 
satisfactory  construction  bid.  The  period 
stated  shall  not  exceed  120  days  unless 
the  Regional  Forester  approves  a  longer 
period. 

§223.84    [Ramovad] 
4.  Remove  S  223.84 


§§223.84-223.89    (Redesignatad  from 
§§223.85-223.90] 

5.  Redesignate  (§  223.85-223.90  as 
§§  223.84-223.89  respecUvely. 

6.  Revise  the  introductory  text  of 
newly  designated  S  223.84  to  correct  the 
cross  reference  so  that  the  introductory 
text  reads  as  follows: 

§  223.84    Small  tmslness  bid  form 
provlsiona  on  sales  with  purcttasar  road 
construction  credits. 

For  each  sale  described  in  9  223  82(b), 
the  bid  form  must  include  provision  for  a 
small  business  concern: 

*        *        •        «        « 

7.  In  the  first  sentence  of  paragraph 
(b)  of  newly  designated  §  223.88  and  in 
its  second  occurrence  in  paragraph  (o)  of 
S  223.100.  substitute  the  word 
"prospectus"  for  the  word 
"adverstisement". 

Dated:  July  30. 1985. 
Douglas  W.  MacClaery, 

Deputy  Assistant  Secretary  for  Natural 

Resources  and  Environment 

(FR  Doc.  85-19236  Filed  8-13-85;  8:45  am| 
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LIBRARY  OF  CONGRESS 

Copyright  Office 

37  CFR  Part  204 

(Docket  RM85-5] 

Privacy  Act;  Policies  and  Procedures 
Notification  of  ttte  Existence  of 
Records 

agency:  Copyright  Office.  Library  of 

Congress. 

action:  Final  Regulations. 

summary:  This  notice  is  published  to 
inform  the  public  that  the  Copyright 
Office  of  the  Library  of  Congress  is 
amending  37  CFR  204.4  to  conform  to  a 
statutory  change.  Section  204.4  provides 
the  procedure  for  notification  of  the 
existence  of  records  in  the  Copyright 
Office  pertaining  to  individuals,  as 
required  by  the  Privacy  Act.  The 
purpose  of  this  amendment  is  to  change 
the  frequency  of  reporting  Copyright 
Office  systems  of  records  in  conformity 
to  the  amendment  by  Congress  of 
section  552a(e)(4)  of  title  5. 

EFFECTIVE  DATE:  August  14.  1985. 
FOR  FURTHBt  MFORMATtON  CONTACT: 

Dorothy  Schrader,  General  Counsel, 
Library  of  Congress.  Copyright  Office, 
Department  D.S.,  Washington.  DC. 
20540,  (202)  287-8380. 
SUPPLEMENTARY  INFORMATION:  On 

December  21, 1982  Congress  enacted 
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Pub.  L  97-375  entitled:  An  Act  To 
Discontinue  Or  Amend  Certain 
Requirements  For  Agency  Reports  To 
Congress.  Section  201(a)  of  Pub.  L  97- 
375  amended  section  552a(e){4)  of  title  5, 
United  States  Code — that  portion  of  the 
Privacy  Act  which  governs  the 
frequency  of  publication  by  Federal 
agencies  of  notices  of  systems  of  records 
pertaining  to  individuals.  Section 
552a(e)(4)  had  previously  required  an 
agency  to  publish  "at  least  annually"  a 
notice  of  the  existence  and  character  of 
each  system  or  records  it  maintained 
pertaining  to  individuals.  Section 
552a(e)(4)  was  amended  to  remove  the 
requirement  of  annually  reporting  each 
system  of  records;  systems  of  records 
must  now  be  reported  "upon 
establishment  or  revision." 

The  effect  of  the  change  in  the 
Copyright  Office's  regulations  is  to 
require  publication  in  the  Federal 
Register  of  notice  of  Copyright  Office 
systems  of  records  pertaining  to 
individuals  subject  to  the  Privacy  Act 
only  upon  estabhshment  of  a  new 
system  of  records  or  revision  of  a 
preexisting  system  of  records  rather 
than  annually  reporting  all  Copyright 
Office  systems  of  records.  In  addition 
the  hours  of  public  service  are  changed. 

Because  this  amendment  constitutes  a 
technical,  housekeeping  amendment,  in 
conformity  with  a  statutory  change,  the 
regulation  is  issued  in  final  form  upon 
publication  in  the  Federal  Register. 

List  of  Subjects  in  37  CFR  Fart  204 

Copyright  Office,  Privacy  Act. 
Final  Regulations 

PART  204— {AMENDED] 

In  consideration  of  the  foregoing.  Part 
204  of  37  CFR  Chapter  II  is  amended  in 
the  manner  set  forth  below. 

1.  The  Authority  Citation  for  Part  204 
continues  to  read  as  follows: 

Authority:  Copyright  Act.  Pub.  L  94-553; 
90  Stat.  2541-2802  (17  U.S.C.  101-710). 

2.  Section  204.4  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  204.4    Procedure  for  notification  of  tf»e 
existence  of  records  pertaining  to 
individuais. 

(a)  The  Copyright  Office  will  publish 
in  the  Federal  Register,  upon  the 
establishment  or  revision  of  the  system 
of  records,  notices  of  all  Copyright 
Office  systems  of  records  subject  to  the 
Privacy  Act,  as  provided  by  5  U.S.C, 
section  552a(e)(4).  Individuals  desiring 
to  know  if  a  Copyright  Office  system  of 
records  contains  a  record  pertaining  to 
them  should  submit  a  written  request  to 
that  effect  either  by  mail  to  the 


Supervisory  Copyright  Information 
Specialist  Information  and  PubUshing 
Section,  Information  and  Reference 
Division,  Copyright  Office,  Library  of 
Congress,  Washington,  D.C.  20559,  or  in 
person  between  the  hours  of  9  a.m.  and 
4  p.m.  on  any  working  day  except  legal 
hohdays  at  Room  LM-401,  The  James 
Madison  Memorial  Building,  1st  and 
Independence  Avenue.  SE..  Washington. 
D.C. 

(17  U.S.C.  702) 

Dated:  August  6, 1985. 
Donald  C  Curran, 
Acting  Register  of  Copyrights. 

Approved  by: 
Daniel  ].  Boorstin. 
The  Librarian  of  Congress. 
[PR  Doc.  85-19233  Filed  8-13-85;  8:45am] 

MUJNQ  COOC  1410-03-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[A-9-FRL-2880-5] 

Insular  Territories  of  American  Samoa 
and  Guam 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rulemaking. 

summary:  The  Insular  Territories  of 
American  Samoa  and  Guam  have 
submitted  their  Territorial 
Implementation  Plans  for  Lead.  These 
Plans  provide  for  the  maintenance  of  the 
Lead  National  Ambient  Air  Quality 
Standard  (NAAQS).  Today's  notice 
approves  these  plans  under  the  Clean 
Air  Act. 

EFFECTIVE  DATE:  This  action  is  effective 
October  15, 1985. 

addresses:  Copies  of  the  approved 
plans  are  available  for  public  inspection 
during  normal  business  hours  at  the  EPA 
Region  9  office  at  the  above  address, 
and  at  the  following  locations: 
American  Samoa  Government,  Office  of 

the  Governor,  Pago  Pago,  American 

Samoa  96799 
Guam  Environmental  Protection 

Agency,  P.O.  Box  2999,  Agana,  Guam 

96910 
Public  Information  Reference  Unit, 

Environmental  Protection  Agency,  401 

M  Street  SW.,  Washington,  DC  20460 
Office  of  Federal  Register,  1100  L  Street 

NW.,  Room  8401,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  P.  Howekamp,  Director,  Air 
Management  Division,  Region  9, 
Environmental  Protection  Agency,  215 
Fremont  Street,  San  Francisco,  CA 


94105,  Attn:  Douglas  Grano  (415)  974- 

7640. 

SUPf>LEMENTARY  INFORMATION: 

Background 

On  November  22  and  24, 1982  the 
Governors  of  American  Samoa  and 
Guam  submitted  their  Lead  Territorial 
Plans  as  required  by  section  110  of  the 
Clean  Air  Act  and  the  October  5. 1978 
promulgation  of  a  National  Ambient  Air 
Quality  Standard  for  Lead  (43  FR  46256). 
On  July  9. 1984  (49  FR  27954)  EPA 
proposed  to  approve  the  Territorial 
Plans  with  the  understanding  that  a 
pubUc  hearing  would  be  held  by 
November  30. 1984. 

Discussion 

The  Insular  Territories  have  no 
significant  stationary  sources  of  Lead. 
Automobiles  are  the  major  contributors 
to  Lead  emissions  in  the  insular  areas. 
In  such  areas.  Federal  regulations  that 
limit  the  Lead  content  of  gasoline  have 
resulted,  and  will  continue  to  result  in 
maintenance  of  the  Lead  Standard 

Each  of  the  above  mentioned 
Territorial  Implementation  Plans  consist 
of  a  negative  declaration  and  a  New 
Source  Review  provision  for  Lead 
(previously  approved). 

The  negative  declarations  were 
submitted  based  upon  the  fact  that  the 
Insular  Territiories  have  no  Lead 
polluting  industries  and  a  minimal 
amount  of  automobile  generated  Lead 
emissions.  The  above  SIP  elements, 
though  minimal,  satisfy  the  appUcable 
requirements  of  40  CFR  Part  51  for  Lead. 

The  permit  rules  were  adopted  with 
proper  public  hearings.  The  permit  rules 
are  very  broad  and  do  not  exempt  the 
types  of  sources  likely  to  emit  in  excess 
of  five  tons  per  year  of  Lead. 

EPA  received  no  comments  on  its 
proposal  to  approve  these  SIPs.  Hie 
Insular  Territories  failed  to  hold  a  public 
hearing  on  the  SIP  (i.e.  the  negative 
declarations).  EPA  does  not  regard  this 
failure  as  so  material  in  these  unique 
circumstances  as  to  warrant  disapproval 
of  the  SIPs.  Judging  from  the  absence  of 
comment  of  EPA's  proposal  and  the 
substantive  merits  and  simplicity  of  the 
SIPs,  disapproval  solely  on  the  basis  of 
this  failure  would  have  no  significant 
practical  value.  The  failure  is  de 
minimis. 

EPA  Actions 

As  a  result  of  the  above  Plan 
submittals  and  their  subsequent 
evaluations,  EPA  is  taking  final  action 
under  Section  110  of  the  Clean  Air  Act 
to  approve  the  Territorial 
Implementation  Plans  for  American 
Samoa  and  Guam.  (See  46  FR  8709.) 
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The  Office  of  Mana^ment  and  Budj;rt 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  15.  1985. 
This  action  may  not  be  cfaalienged  later 
in  proceedings  to  enforce  its 
requirements.  (See  307(b)(2).) 

Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the 
Insular  Territories  was  approved  by  the 
Director  of  the  Federal  Register  on  July 
1. 1982. 

List  of  Subjects  in  40  CFR  Part  52 

Intergovernmental  relations,  Air 
Pollution  Control,  Ozone,  Sulfur  oxides. 
Nitrogen  dioxide.  Lead,  Particulate 
matter.  Carbon  monoxide. 
Hydrocarbons. 

Dated:  August  2. 1985 
Lc«  M.  TlKMiias. 

^dministralor. 

PART  52— {AMENDED] 

Subparts  AAA.  and  DDD  of  Part  52 
Chapter  I,  Title  40  of  the  Code  of  Federal 
Regulation  are  amended  as  follows: 

Subpart  AAA— Guam 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authorit>-:  42  U.S.C.  7401-7642. 

2.  Section  52.2670  paragraph  (c)  is 
amended  by  adding  paragraph  (6)  to 
read  as  follows: 

§  52.2670    Mantification  of  plan. 

(c)  *  •  * 

(6)  The  following  amendments  to  the 
plan  were  submitted  on  November  24. 
1982.  by  the  Governor. 

(i)  Negative  declaration  indicating  no 
l.ead  Sources  in  Guam 


(i)  Negative  declaration  indicating  no 
Lead  sources  in  American  Samoa. 

.         •         •        •         * 

(FR  Doc.  85-19103  FiImI  6-13-85;  8:45  am) 
BNxmo  cooc  u«-se-« 


Subpart  DOD— American  Samoa 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  L'.S.C.  74C1-7642. 

2.  Section  52.2820  paragraph  (c)  is 
amended  by  adding  paragraph  (5)  to 
read  as  follows: 

<!  52.2820    Identification  of  plan. 

(c)  *  •  • 

(5)  The  following  amendments  to  the 
plan  were  submitted  on  November  22. 
1982.  by  the  Governor 


40CFRPai1180 
IOPP-300130A;  FRL-2881-7J 
Dimethylpolysiloxane;  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  rule  exempts 
dimethylpolysiloxane  from  the 
requirement  of  a  tolerance  when  used  as 
an  inert  ingredient  defoaming  agent  in 
pesticide  formulations.  This  regulation 
was  requested  by  Zoecon  IiKJustries. 
CFffcCTiVE  DATE:  Effective  on  August  14. 
1985. 

ADDRESS:  Written  objections  may  be 
submitted  to  the:  Hearing  Clerk  (A-110), 
Environmental  Protection  Agency,  401  M 
St.,  SW..  Washington.  DC.  20460. 
FOR  FURTHER  INFORMATION  CONTACr 
By  Mail:  N.  Bhushan  Mandava. 
Registration  Support  and  Emergency 
Response  Branch,  Environmental 
Protection  Agency.  401  M  St.,  SW.. 
Washington,  D.C.  20460. 
Office  location  and  telephone  number: 
Rm.  716,  CM  »2, 1921  Jefferson  Davis 
Highway.  Arlington,  VA  22202,  703- 
557-7700.      ' 
SUPPLEMENTARY  INFORMATION:  FJ>A 
issued  a  proposed  rule,  published  in  the 
Federal  Register  of  June  5,  1965  (50  FR 
23716),  which  aruiounced  that  Zoecon 
Industries,  Dallas,  TX  75234,  had 
requested  that  40  CFR  180,1001(e)  be 
amended  by  establishing  an  exemption 
from  the  requirement  of  a  tolerance  for 
dimethylpolysiloxane  when  used  as  an 
inert  ingredient  defoaming  agent  in 
pesticide  formulations  applied  to 
animals. 

Inert  ingredients  are  ingredients  that 
are  not  active  ingredients  as  defined  in 
40  era  162.3(c),  and  include,  but  are  not 
limited  to.  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids:  carriers  such  as  clay  and 
diatomaceous  earth:  thickeners  such  as 
carageenan  and  modified  cellulose; 
wetting  and  spreading  agents; 
propellants  in  aerosol  dispensers:  and 
emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity:  the 
ingredient  may  or  may  not  be 
chemically  active. 


In  the  proposed  rule,  EPA  stated  the 
basis  for  a  determination  that  when 
used  in  accordance  with  good 
agricultural  practices,  this  ingedient  is 
useful  and  does  not  pose  a  hazard  to 
humans  or  the  environment. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  pesticide  is  considered  useful  for 
the  purpose  for  which  the  exemption  is 
sought.  It  is  concluded  that  the 
exemption  from  the  requirement  of  a 
tolerance  will  protect  the  public  health 
and  is  established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  notice  in  the  Federal 
Register,  file  written  objections  with  the 
Hearing  Clerk,  at  the  address  given 
above.  Such  objections  should  specify 
the  provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections.  A  hearing  will  be  granted  if 
the  objections  are  supported  by  grounds 
legally  sufficient  to  justify  the  relief 
sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 
List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure,  j\gricultural  commodities. 
Pesticides  and  pests. 

Dated:  August  5. 1985. 
Steven  Schatzow. 
Dii-ector.  Office  of  Pesticide  Programs. 

Therefore,  40  Cra  Part  180  is 
amended  as  follows: 

PART  180— (AMENDED) 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

.Authority:  21  U.S.C.  346a 

2.  Section  180.1001(e)  is  amended  by 
adding  and  alphabetically  inserting  the 
inert  ingredient  as  follows: 

§  180.1001     Exemptions  from  tti« 
requirement  of  a  toleranoe. 


(e) 


UntM 


USM 


OxnMnylpolysiloxana 
(CAS  »eg  No  9016- 
00-6) 


Oe<oanvng  ageni 


(FR  Doc.  85-19199  Filed  8-13-85;  8:45  am] 

BILUNG  cooc  iSaO-SO-M 
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FEDERAL  EMERGENCV 
MANAGEMENT  AGENCY 

44  CFR  Part  64 

I  Docket  No.  FEMA  66741 

List  of  Communities  Eligible  for  the 
Sale  of  Flood  Insurance;  California  et 
al. 

AG£NCV:  Federal  Emei^ncy 
Management  Agency. 
action:  Final  rule. 


SUlMflAllY:  This  rule  lists  communities 
participating  in  the  National  Flood 
Insurance  Program  (NFIP).  These 
communities  have  applied  to  the 
program  and  have  agreed  to  enact 
certain  floodplain  m.anagemcnt 
measures.  The  communities' 
participation  in  the  program  authorizes 
the  sale  of  flood  insurance  to  owners  of 
property  located  in  the  communities 
listed. 

EFFECTIVE  DATES:  The  date  listed  in  the 
fourth  column  of  the  table. 

ADDRESSES:  Flood  insurance  policies  for 
property  located  in  the  communities 
listed  can  be  obtained  from  any  hcensed 
property  insurance  agent  or  broker 
Ker\'ing  the  eligible  community,  or  from 
the  National  Flood  Insurance  Program 
(NFIP)  at:  P.O.  Box  457.  Lanham. 
Maryland  20706.  Phone:  (800)  638-741H 

FOB  FURTHER  INFORMATION  CONTACT: 

Frank  H.  Thomas.  Assistant 


Administrator.  Office  of  Loss  Reduction. 
Federal  Insurance  Administration.  (202) 
646-2717,  500  C  Street,  Southwest. 
Donohoe  Building — Room  416, 
Washington,  D.C.  20472. 

SUPPLEMENTARY  INFORMATION:  The 

National  Flood  Insurance  Program 
(NFIP),  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  flood  plain 
management  measures  aimed  at 
protecting  lives  and  new  construction 
from  future  flooding.  Since  the 
communities  on  the  attached  list  have 
recently  entered  the  NFIP,  subsidized 
flood  insurance  is  now  available  for 
property  in  the  community. 

In  addition,  the  Director  of  the  Federal 
Emergency  Management  Agency  has 
identified  the  special  flood  hazard  areas 
in  some  of  these  communities  by 
publishing  a  Flood  Hazard  Boundary 
Map.  The  date  of  the  flood  map,  if  one 
has  been  published,  is  indicated  in  the 
fifth  colunm  of  the  table.  In  the 
communities  Usted  where  a  flood  map 
has  been  published,  Section  102  of  the 
Flood  Disaster  Protection  Act  of  1973,  as 
amended,  requires  the  purchase  of  flood 
insurance  as  a  condition  of  Federal  or 
federally  related  financial  assistance  for 
acquisition  or  construction  of  buildings 
in  the  special  flood  hazard  area  shown 
on  the  map. 

The  Director  finds  that  delayed 
effective  dates  would  be  contran^  to  the 


public  interest.  The  Director  also  finds 
that  notice  and  public  procedure  under  5 
U.S.C.  553(b)  are  impracticable  and 
unnecessary. 

The  Catalog  of  Domestic  Assistance 
Number  for  this  program  is  83.100 
"Flood  Insurance." 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Administrator,  Federal 
Insurance  Administration,  to  whom 
authority  has  been  delegated  by  the 
Director.  Federal  Emergency 
Management  Agency,  hereby  certiHes 
that  this  rule,  if  promulgated  will  not 
have  a  signiHcant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice 
stating  the  community's  status  in  the 
NFIP  and  imposes  no  new  requirements 
or  regulations  on  participating 
communities. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance — floodplains. 

The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978.  E.0. 12127 

PART  64— [AMENDED] 

Section  64.6  is  amended  by  adding  in 
alphabetical  sequence  new  entries  to  the 
table. 

In  each  entry,  a  complete  chronology 
of  effective  dates  appears  for  each  listed 
community.  The  entry  reads  as  follows: 

§  64.6    List  of  eligible  communities. 


State  and  county 


CuMoma  Riverside - 
Ne«  ToriL  Tioga  ..... 


Location 


•e«as 

Denton 

Archef 

Kerr 

Me»  vol*  JeNerson. 

Aaconsn  LaCrosse. 


Souv  Cvokna  Oiiion 


LaOmnta  city  of 
*BerKshv«  lown  oi 


I  Coppe*  Canyon.  to»r<  ol 

,|  Holliday.  city  ol  

1  Ingram,  city  o» ' 

1  Adams  village  ol _ 


l-dC^fOSSC  cilv  ol 


Dillon  C'ty  t>' 


Tfenas:  Rusk  

Soutr.  Cafolina  Manon  . 
Pennsylvania  Somcfsel. 

Aracna  Manoopa 

M»"  vork  Cokanbia 


..  Uninco'pofaieO  areas 

..        .00 

..'  Broiheisvaliey.  township  ol.. 
J  Carelreo.  aty  of- 

'■  AuGl£'rtlU    town  of  . 


qq,„— ^pi^  Mo     I  Ef'BCtivB  dates  ol  aulhonzation/cancettation  oH  sale  o<  flood 

'  cnmrrumitw 


community 


0e0709A :  July  1.  1985,  EmerB..  July  1,  1965  Reg  

3612158 j  Aug  B.  1977.  Emerg    May  15   '965  Reg    May  IS.  IMS.  Susp.  July  2. 

1      1965.  Rein 


I 


Te<as  Hale 

Tennessee  Jetfersoo 

Maine    •'O'k   


UnncorporatbO  areas. 
!  New  Market,  rity  ot  .. 
{  Newfielo,  town  of 


48150eA i  July  8.  1985.  Emerg 


4»C6S9 
481592— New.. 
3603250 


55S562B 


4S0065A 


Julys.  1986.  Emofg _ _ 

Jan  21.  1975.  Emerg.  May  1,  1979.  Reg 

May  21.  1975.  Emerg    June  19   1985  Reg..  June  19.  1965.  Susp..  July 
11.  1985   Rein 


Dec  4.  1970.  Emerg    Jan   IS   i9^i   Reg    June  25.  1965.  Suep..  July  3, 
1965  Rein 


1  July  18   1965  Emerg 


4e0993A I  July  22.  1986,  Emerg 

450141A i  July  22.  1985,  Emerg _ 

422511 '  July  25.  1985,  Emerg 

040126— Ttew i  Dec  31.  1970,  Emerg..  July  2  1979.  Reg _ 

3613S5A A  Fab  14.  1977.  Emerg..  June  5  1965,  Reg    June  S,  1965,  Suap .  July  22. 

1985,  Rein 


481223A ;  July  26,  1985.  Emerg 

470385 !  July  5,  1985.  Emerg 

230196B I  Mar   12.  1976,  Emerg  .  June  5. 

i      1965.  Rein 


Special  Hood 


1985  Reg  .  June  5,  1965,  Suao .  July  26, 


June  19.  ^9m> 

Mar  11.  1974 

and  May  15. 

1965 

June  5.  1979 
Apt.  18.  1975 

Apt  5,  1974, 
Nov  26.  1975 
an)  Apr  16 
1976, 
Jan,  IS.  1971. 
July  1.  1974. 
May  14.  1976 
wdMay  IS 
1965 
May  17.  1974 
and  Jwe  18 
1976 
Dae  20,  1977 
Jan  6,  1978 
Jan  10.  1975 

Dec  27.  1974 
and  Junes, 

taes 

Jwi  3.  1978 
Sept  22.  1978 
Feb  21.  1975 

and  Jww  15. 

1979 
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Stale  and  county 


ftigioni 
Mame:  Cumberland 

Massactmaewa: 

Bristo* 


Location 


Harps«>eM.  town  o< 

OanmouO).  town  o< 


Barnstable. 


New  Yoflc  UkMr 


IV 


North  Catoira: 

Chowan.. 
Oo.„ 


flegon  VI 
Texas:  Brazoria 


Region  VH 
Iowa:  aiadi  Hawk 


Msaouri:  Cass... 


Region  Vtt 

Colorado:  Ouray 

Caiiloma:  Shasta 


ftagKmH   Miniinal  Conversiona 
New  Yorlt 

Columbia 


Herlomer... 
Jetferaon.. 


ftagnnlH 

Perwsylvania: 

Clanon 

Do 


Crawford 

RagionU 


.  Yorli; 


Marblehead.  town  ol.. 
SunOwKt'.  town  of 


Community  No. 


230169B. 
2S00S1C.. 


250091 

2500126 


EHective  dates  of  autlxxization/cance<lation  ol  sale  of  flood  insurance  in 
communty 


ily  3,  1985,  suspension  withdrawn.. 
..do _.. 


Swampacott.  town  ot... 
Tiura  town  of _ _. 


Hurley,  (own  of.. 


Unincarporatad  areas... 
Edenton.  town  o< 


Lake  Jackson,  city  of 


Walartotk.  cHy  of... 


Pteaaant  HW,  city  of  _ 


Uniricorporaled 
nadding.cily  ol. 


Canaw,  town  ol .._ 

Norway,  town  ol 

Rodman,  town  ol 

Salisbury,  town  oH 

Watson,  town  of _ —.. 

Elk  town  of 

Farmmglon.  towruhip  ol 

West  Failowfield.  township  of 
Dall».  town  of _ 


2501 OSB. 
2552226.. 


S00015B. 


3606578.. 


370301 B.. 
370062C- 


4854840 


190O25E.. 


295269B.. 


oeciasA. 

0603606.. 


3613130.. 

3611106.. 
360349B.. 

3603178.. 
360377B.. 


422365A.. 
4223668 


4226518.. 


3601338 


..do.. 

..do.. 


do 
..do. 

..do 

..do  . 


..do., 
do 


..do.. 


...A).. 


..do. 
..do. 


do. 

..do., 
.do . 

..do. 
do 


..do. 
..do. 


July  18.  1985.  susfiension  withdrawn.. 


Special  Hood 

hazard  areas 

identified 


Nov.  1,  1974  and 
Oct.  8,  1976 

Feb.  28,  1975, 
Aug.  15,  1977, 
June  1.  1983 
and  Oct.  1, 
1983 

Jan.  18,  1976. 

Jan.  14, 1977, 

Mar.  28.  1978 

and  June  18, 

1980. 
May  24,  1974 

and  Sept.  3, 

1976. 
Apr  20,  1973, 

July  1,  1974 

and  Dec.  12, 

1975. 
Aug.  2,  1974  and 

Apr.  3,  1978. 


May  31,  1974 
and  Way  28. 
1976. 


Jan.  27,  1978 
Feb.  15,  1974, 
Aug.  6,  1976 
and  Sept.  15, 
1977. 


July  7.  1972.  July 
1,  1974.  July 
25,  1975  and 
Mar.  18,  1977 


June  28,  1974, 
Sept.  19,  1975. 
Sept.  13.  1977, 
May  6.  1960 
arxl  July  5, 
1984. 

Sept.  15,  1972. 
July  1,  1974 
and  Dec.  26, 
1975. 


Dec.  20,  1974 
and  June  21. 
1977. 


Nov.  1,  1974. 

May  21,  1976 

and  July  1, 

1977. 
Nov.  1,  1974  and 

July  2,  1976. 
June  21,  1974 

and  Dec.  10. 

1976. 
June  7,  1974  and 

July  16.  1976. 
Nov.  1.  1974  and 

July  16,  1976. 


Jan.  31.  1975. 
Jan  17,  1975  and 

Jan.  25.  1980 
Apr  21,  1978. 


July  26.  1974 
and  Jan.  7, 
1977. 


JMI 
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Stale  and  county 


Ulster. 


Location 


Lloyd,  town  ol .. 


IV 


Fkxida:  Lake .... 
Georgia.  Glynn.. 


Rtgion  V 
Minott:  Grundy 


Mictngan:  Ottawa.. 
Ohio:  Frantdin 


negkjnX 

CaMornia:  S«)  Uik  OlMpo 

«^»oo //—Minimal  Comieraona 

New  voflt:  Fulton , 

negionIX 

Arizona  Greenlee 

CaWornia  Ptomaa 

Lsesburg,  city  ol.. 
BrunswicK.  city  o*.. 


Unmcorporatea  areas.. 


Georgetown,  charter,  township  o( 
Whilehrtl.  dty  o« 


Unmcorporatea  an 


Caroga.  town  o) 


Community  No. 


Effecfive  dales  o)  authorization/canceliation  d  sale  ol  flood  insur«ic«  m 
commjnly 


36tOt2C.. 

t201368. 
I30093B- 

17O2S0C.. 


260589A.... 
9a0180B._ 


Oe0304C.. 


361127B.. 


Unmcorporaied  areas. 0401  lOB.. 

Ponola.  city  of I  oe04Se 


...do. 


..jdo. 
...do .. 


..do. 


..do.. 


do. 


..,.do., 
do.. 


Speoil  flood 


i  Sapl  <L  1974. 

Jitfy  a.  1976 
andSapt  17. 


Sapt  13.  1974 
and  Jan  ai. 
1977 

Mar  24.  1974. 
Jml  9.  I97S 
and  June  19. 
19K 


Dae  2a  1974 


Fab.  3.  1978 

and  June  15 

1979 
SepL26.  1975 
Feb.  IS.  1974 

andJwa4. 

197« 


Jan  3.  1975. 
Now  22.  1977 
andJi^S. 
1982. 


Nov  18.  1974 
andJwia25 

1976 


Oct  25.  1977 
Oct  24.  1976 


'*^r^S'fSEe^'"^3r'^'^^^  ^ni^^teTap-rt^^a-r-^n^;  ':^Z.Tr^,Z^-^  araa  o.  Ke.  Co-fy.  Te«  T^e  Oty  had 
aaop.rm.^ty'^^  ll.^H^^'SS:^,'^^'^,:::^^':^,^^^:^^^  -^^^^'^-^  .srS^Uor-ed  .r,.  o.  M.K=pa  Co-y  The  Cy  has 

'Minimal.  ^ 

Code  for  reading  4th  column.  Emefg.-emet9ency:  Reg  -Regular:  Suap.-Sospension.  Rein-Reinstatement 


Issued-  August  8. 1985. 
leflroy  S.  Bragg, 

Administrator.  Federallnsurance 

Administration. 

(FR  Doc.  85-19279  Filed  8-13-85;  8:45  amj 

BILLING  CODE  871>-03-M 


44  CFR  Part  65 

I  Docket  No.  FEMA-6672] 

Changes  in  Flood  Elevation 
Determinations;  Arizona  et  al. 

agency:  Federal  Emergency 
Management  Agency. 
action:  Interim  rule. 


summary:  This  rule  lists  those 
communities  where  modification  of  the 
base  (100-year)  flood  elevations  is 
appropriate  because  of  new  scientific  or 
technical  data.  New  flood  insurance 
premium  rates  will  be  calculated  from 
the  modified  base  (100-year)  elevations 
for  new  buildings  and  their  contents  and 
for  second  layer  insurance  on  existing 
buildings  and  their  contents. 
DATES:  These  modified  elevations  are 
currently  in  effect  and  amend  the  Flood 
Insurance  Rate  Map  (FIRM)  in  effect 
prior  to  this  determination. 


From  the  date  of  the  second 
publication  of  notice  of  these  changes  in 
a  prominent  local  newspaper,  any 
person  has  ninety  (00)  days  in  which  he 
can  request  through  the  community  that 
the  Administrator,  reconsider  the 
changes.  These  modified  elevations  may 
be  changed  during  the  90-day  period. 

ADDRESSES:  The  modified  base  (100- 
year)  flood  elevation  determinations  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  the 
community,  listed  in  the  5th  column  of 
the  table.  Send  comments  to  that 
address  also. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  L.  Matticks.  Acting  Chief.  Risk 
Studies  Division.  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency,  Washington.  D.C. 
20472.  (202)  287-0700. 

SUPPLEMENTARY  INFORMATION:  The 

numerous  changes  made  in  the  base 
(100-year)  flood  elevations  on  the 
FIRM{s)  make  it  administratively 
infeasible  to  publish  in  this  notice  all  of 
the  modified  base  (100-year)  flood 
elevations  contained  on  the  map. 
However,  this  rule  includes  the  address 
of  the  Chief  Executive  Officer  of  the 
community  where  the  modified  base 


(100-year)  flood  elevation 
determinations  are  available  for 
inspection. 

Any  request  for  reconsideration  must 
be  based  on  knowledge  of  changed 
conditions,  or  new  scientific  or  technical 
data. 

These  modifications  are  made 
pursuant  to  section  206  of  the  Flood 
Disaster  Protection  Act  of  1973  (Pub.  L 
93-234)  and  are  in  accordance  with  the 
National  Flood  Insurance  Act  of  1968.  as 
amended,  (Title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968  (Pub.  L 
90^148)),  42  U.S.C.  4001-4128,  and  44 
CFR  Part  65.4. 

For  rating  purposes,  the  revised 
community  number  is  listed  and  must  be 
used  for  all  new  policies  and  renewals. 

These  base  (100-year)  flood  elevations 
are  the  basis  for  the  flood  plain 
management  measures  that  the 
commimity  is  required  to  either  adopt  or 
show  exidence  of  being  already  in  effect 
in  order  to  qualify  or  remain  qualified 
for  participation  in  the  National  Flood 
Insurance  Program. 

These  elevations,  together  with  the 
flood  plain  management  measures 
required  by  60.3  of  the  program 
regulations  are  the  minimum  that  are 
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required.  They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  flood  plain 
management  requirements.  The 
community  may  at  any  time,  enact 
stricter  requirements  on  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State  or  regional  entities. 

The  changes  in  the  base  (lOO-year) 
flood  elevations  Usted  below  are  in 
accordance  with  44  CFR  65.4. 


Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 


imposes  no  new  requirements  or 
regulations  on  participating 
communities. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance.  Flood  plains. 

The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Autfaority:  42  U.S.C.  4001  et  seq., 
Reorganization  Plan  No.  3  of  1978,  E.0. 12127. 


State  and  county 

Locauon 

Dale  and  nam*  ot  newspaper 
witiere  notice  om  pubiisned 

Ettecayedaf  ol 
modilicalion 

Community 
No 

Anzooa 
Martcopa 

Cilv  of  Glendaie 

Unincorporated  areas  o«  Man- 
copa County. 

Oty  01  Peoria 

City  o<  PtKMnn 

Unmcorporaled  treat 

Umncorporaled       Area*       ol 
Orange  County 

Oty  of  Colur*os     

Oandt/B  Star.  July  3.  1965.  and 

July  10.  1965. 
^ews  Sun.  July  3.  1965  and  Ju^ 

10.  1965 

Paona  rmn.  July  5.  1965.  and 

July  10.  1965 
Anzont  Business  Gazette.   May 

13.  1985  and  May  20.  1965 

Mam  Review.  July  9.  1965  and 
July  16,1966. 

The  Reporter.  July  18.  1965  and 

July  25.  1965 
Orlando  Sentnal.  May  22.   1965 

and  May  29.  1965. 

CobinPus  Ledger.  Apr   26.  1965 

and  May  3,  1965. 
Martr/I*  Daily  Jotmat.   Mf   5. 

1965  «1d  Ju^  12.  1965. 
Uorris    OaHy   Haratd.    Apr     11, 

1985  «id  Apr  18.  1985 
Ttie  New  Seminal.  June  21.  1965 

and  June  28.  1965 
CfnnOe.    May    20.    1965    and 

May  27.  1965. 
Argus  Press,  Mar  29.  1965  and 

Apr  5  1965 
Penn  Frat*tn  Newa.    June    17. 

1965  and  June  24.  1985. 

Hon   George  R    Renner.  Mayor.  City  ol  Glandala, 

7022  Nonn  SOth  Onv*.  Qlendala,  Arizona  65301 
Hon     Fied    Koory.    OiaJnnan.    Maricopa    County 

Board   ol    Supervisor*,    111    South    Third   Ay*.. 

PKoemx.  Arizona  85003. 
Hon.  Edmund.  Pang,  Mayor.  Oty  o»  Peoha,  PO. 

Box  38.  Peona.  Anzona  85345 
Hon    Terry  Gortrtard.  25  West  Washington,  Phoe- 

nra.  Anzona  85003. 

Hon  Merretl  R  Stiertiam,  County  Manager.  Oarl* 
County.  73  Wast  F)*g|*r  Sir**!.  Room  811. 
Miami.  Flonda  33130. 

Hon  Kem*  Lennirv  County  Admirnslratoi.  Monroe 
County.  PC  Bo»  93,  Key  West.  Flonda  33040. 

Hon  James  L  Hams.  County  Admmislrator, 
Oange  County  PO  Box  1393.  County  Court- 
house, Onando,  Flonda  32802. 

Hon  J  W  Feignnw.  Mayor.  Oty  ol  Columtju*.  PC 
Box  1340.  Columtxa,  Georgia  31993 

Hon  Rotten  E  Floumey.  Jr .  Mayor.  City  ol  Manet- 
ta. 205  Lawreno*  StrMl.  Manelta.  Q«xgM  3U061 

Hon.  Jwne*  R.  Washbunv  Mayor,  Oty  o«  Mom*, 
320.  Waupon***  SMM.  Moms.  IHinois  60450. 

Hon.  Winfield  Mo***.  Mayor,  City/County  BuMmg. 
1  Mam  Straat  Fort  Wayn*.  Indnna  46602 

Hon.  Joy  Naah,  Chavpaison,  Gaitatin  County  Com- 

Hon.  Mm  R.  AM*,  Oty  Mw«g*r.  Oty  of  Owosso. 

301  West  Ma«i  Street  Owosso,  Michigan  48867. 

Hon.  Jolw  M    Lync^  C»ii*l  Admmtstralor  ol  the 

PC.  Box  127.  Munysvill*.  PA  15668. 

Jun*  18,  1965 

040045 

Mancopa  County    

Jun*  18  1965..    . . 

040037 

Jun*  18  1985 

040050 

Mancopa     

Apr  30,  1965 

040051 

FloridK 
Owl* 

July  3   1965    

125096 

Monroe _ 

July  5   1965  

125120 

Orange  County _ 

Fab  4  1965 

120179 

Geor»a 
Muscogee  County 

Apr   IS   1965 

135156 

Ccbb  County 

City  0*  Manetta _ 

City  of  Mom« 

Ci<y  ol  Fort  Wayne 

Jun*  26   1965 

130226 

Hiinoia.  Gnmdy 

Apr  2   1965  

170263 

mdana  Allen  County 

Jun*  17  1965 

180003 

Montana  Gatetm  County 

Unmcorporaled  a«eas  ol  Galta- 

In  County 
City  ol  Oii»o«.so 

MunopaMy  ol  Murrys»Ue 

May  9  1985 

300027 

Mict«gan  Sn>a«vassee  County  . 
Penpsylvaraa.  Westmoreland 

Mar  18,  1965 

Jun*  11    1966- 

260596 
421207 

Issued:  August  6. 1985. 
leffrey  S.  Bragg. 

Administrator,  Federal  Insurance 

Administration. 

|FR  Doc.  85-19280  Filed  8-13-85;  8;45  am] 

MLLMIQ  COOe  e716-<»-M 


44  CFR  Part  67 

Final  Flood  Elevation  Determinations 

agency:  Federal  Emergency 
Management  Agency. 

action:  Final  rule. 

summary:  Modified  base  (lOO-year) 
flood  elevations  are  finalized  for  the 
communities  listed  below. 

These  modified  elevations  are  the 
basis  for  the  flood  plain  management 
measures  that  the  community  is  required 
to  either  adopt  or  show  evidence  of 
being  already  in  effect  in  order  to 
qualify  or  remain  qualified  for 


participation  in  the  National  Flood 
Insurance  Program. 

EFFECTIVE  DATE:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  modified  base  flood  elevations, 
for  the  community.  This  date  may  be 
obtained  by  contacting  the  office  where 
the  maps  are  available  for  inspection 
indicated  on  the  table  below. 

addresses:  See  table  below: 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  John  L.  Matticks,  Acting  Chief,  Risk 
Studies  Division,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency,  Washington,  D.C. 
20472,  (202)  287-0700. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management 
Agency  gives  notice  of  the  final 
determinations  of  flood  elevations  for 
each  community  listed.  Proposed  base 
flood  elevations  or  proposed  modified 
base  flood  elevations  have  been 


published  in  the  Federal  Register  for 
each  community  listed. 

This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act  of 
1968  (Pub.  L.  90-448)).  42  U.S.C.  4001- 
4128,  and  44  CFR  Part  67.  An 
opportunity  for  the  community  or 
individuals  to  appeal  the  proposed 
determination  to  or  through  the 
community  for  a  period  of  ninety  (90) 
days  has  been  provided. 

The  Agency  has  developed  criteria  for 
flood  plain  management  in  floodprone 
areas  in  accordance  with  44  CFR  Part 
60. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  liereby  certifies 
for  reasons  set  out  in  the  proposed  rule 
that  the  final  flood  elevation 
determinations,  if  promulgated,  will  not 
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have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Also,  this  rule  is  not  a  major  rule  under 
terms  of  Executive  Order  12291.  so  no 
regulatory  analyses  have  been 
proposed.  It  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance.  Flood  plains. 

The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978.  E.0. 12127. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 
available  at  the  address  cited  below  for 
each  community. 

The  modified  base  flood  elevations 
are  finalized  in  the  communities  listed 
below.  Elevations  at  selected  locations 
in  each  community  are  shown.  Any 
appeals  of  the  proposed  base  flood 
elevations  which  were  received  have 
been  resolved  by  the  Agency. 


Sourca  of  nooctng  and  kxation 


Ctiy  ol  HunlavM*,  MidHon  County  (FEMA 
Dodm  No.  66M) 

HuntsvOe  Spring  Branch: 
About    12.350   «*M   downstream   d   Johnson 

Road , 

Jusi  upstream  of  Johnson  Road _ 

Just  dOKmstream  of  Drake  Avanua 

Just  upstream  of  Governors  Drive 

At  confluence  of  Pnhook  and  Fagwi  Creeks 

Pmhook  Creek 
At  confkjence  mntfi  Huntsville  Sphng  Branch  and 
Fagan  Creek 

■tape  svaNaMe  for  Inspection  at  the  Public 
Worits  Depertnoent.  P.O.  Box  308.  Huntsville. 
Alabama. 


ARKANSAS 


Dardanene  (City),  Vel  County  (FEMA  Docket 
Naa«43) 

Arkansas  Rh/er  Entire  area  within  community  af- 
fected t>y  lOO-re«  flooding 

Town  Dnch:  Entire  area  within  community  affected 
tri  100-yeer  flooding 

Snilay  Bayou 

Doematream  corporate  kmtts 

Upstream  corporate  limits 


lor  Inepectlon  at  the  Dardanelle 
Oty  HaH.  120  North  Front  Street.  Dardanelle, 
Arkarisas. 


Ola  (Ctty),  Vat  County  (FEMA  Docket  No.  6643) 

Kaeland  Creek: 
Approamate»Y  204'  downstream  at  downstream 

corporate  limits 

Upekeam  side  of  State  Highway  7  A  10 

AppttWimMsl)  780  upstream  of  confkierioe  with 

Koaiand  Creek  Tnbutary  1 


IfOeplh 
in  feel 
above 

ground. 
*Eleva- 
tion  in 
feet 
(NGVD). 
Modified 


•575 
*586 

•595 
•606 
•609 


•609 


•320 
•326 


•324 
•329 


•323 
•348 


•369 


Source  of  Hooding  and  kx^lion 


Keeland  Crrek  Tributary  1: 

Confluence  with  Keeland  Creek _ 

Approximately   1.660-  upstream  of  confluence 

with  Keeland  Creek 

Mapa  avalaais  lor  tnapecUon  at  the  Ola  City 

Hall.  Fourche  Avenue.  Ola.  Arkansas. 


CAUFORNIA 


Antioch  (City).  Contra  Costa  County  (FEMA 

Docket  No.  6«43) 

Bast  Antioch  Creek:  Downstream  edge  of  East 

18th  Street _ 

Mapa  avalaMe  tor  InapecWen  at  the  Planning 

Department   City   Halt.   Thrd   and   H    Streets. 

Antioch.  California. 


Carplntaria  (City),  Santa  Barbara  County 
(FEMA  Docket  Na  6643) 
Pacific  Ocean:  At  stioreline  approximately  500 
feet  south  of  Ihe  intersection  of  Verde  Street 

and  CaNe  Pacific 

Mapa  avaNaMe  tor  fciapectlon  at  City  HaH.  5775 
Carpmtena  Avenue.  Carpmtena.  California 


If  Depth 
in  feet 
at>ove 
grourid 
^Eleva- 
tion in 
feel 
(NGVD) 
Modified 


Corona  (City),  Rhrarside  County  (FEMA  Docket 
Na6643) 

Temescal  Wash:  100  feet  upstream  from  center 
of  River  fload 

Send  comments  to  the  Honorable  Richard  Dein- 
inger.  PO.  Box  940.  Corona.  California  91720. 


Morro  Bay  (City),  San  tjits  OMapo  County 
(FEMA  Docket  No.  6656) 

Pacific  Ocean  Approximately  600  teet  west  of  the 
mtersection  of  Beacftcomtief  Avenue  and 
Easter  Street  atong  Easter  Street  extended 

Mapa  avaHaMe  tor  ktapeetloii  at  the  Department 
of  Public  Works.  595  Harbor  Street,  Morro  Bay. 
California 


Santa  Paula  (City),  Ventura  County  (FEMA 
Docket  No.  6643) 

Santa  Clara  River  Approximately  100  feet  down- 
stream of  intersection  of  Montebello  and  Ojai 
Streets 

Santa  Paula  Creek  {tormerty  Profile  Bate  Une  3): 

At  High  School  extended 

BvaHaMe  lor  inspectien  at  the  Public 
Works  Department,  970  Ventura  Street.  Santa 
Paula,  CaMomia. 


Seal  Beach  (City),  Orange  County  (FEMA 
Docket  No.  6643) 

Pacific  Ocean:  At  shoreline,  approcimately  200 
feet  southwest  from  intersection  of  Seal  Way 
and  Dolphin  Avenue,  atong  Dolphin  Avanue 
extended 

Mapa  pyaHabls  tor  Inspection  at  the  Public 
Works  Department  21 1  Bth  Street.  Seal  Beach. 
CaKfomia. 


CONNECTICUT 


Norwich  (City),  Htm  London  County  (FEMA 
Docket  No.  6643) 

Trading  Cove  Brook: 

At  confluence  with  Thames  River 

Appnmmately    350'     downstream    of    West 

Thame*  Street ..._ „. _„ 

Thames  River 

Downstream  corporate  limits _ 

Shippmg  Street  (exterided) 

Confluence  with  Vantic  and  Shetuckat  RKwb 

YantK  Rrver  Confluence  iiwth  Thames  River 

YantK  River  East  Channel: 

Downstream  corifluenee  with  Yantic  River 

Upstream  confluence  ninth  YantK  River 

Sfieluckel  River 

ConfKierice  iwith  Thames  River 

Upstream  ol  State  Highway  2/Main  Street 


•362 
•397 


•12 


•577 


•251 

#3 


•12 


•14 

•14 

•14 
•15 
•15 
•15 

•15 
•15 

•15 
•IS 


Source  Of  flooding  and  tocaton 


»Oepl^ 
m  leet 
above 

ground 
'Elevs 


(NGVD) 


SpauMmg  Pond  Brook:  Conduenceatlh  Shelucket  \ 
River ; 

Tributary  F:  ConfkwrKe  with  Thames  River 

raHabta  tor  Inapactlon  at  Mw  City  HA 
Nonmich.  Connectoil 


Pakn  Bay  (City).  Brwrard  County  (FEMA 
Docket  No.  6643) 

Indan  River 
Akxig   entire   shorekne   from  about   400  ieet 
north  of  Victona  to  about  500  feet  aoutti  ol 

Frank  Street . 

AtXMt  700  feet  downstream  ol  U.S.  llighwa>  1 
over  Turliey  Creek 


Mapa  aintabli  tor  Inapadton  at  Oly  Hal.  2145 
Palm  Bay  Road.  HE...  Palm  Bay.  FtofidB. 


GEORGU 


tool  downstfcixw 


J 


Cobb  County  (FEMA  Docket  No.  6666) 

CtiattactKxxhee  River 

At  downstream  County  Boundary 

Just  downstream  Morgan  Falls  Dam 

Just  upstream  Morgan  FaMs  0am 

At  upstream  County  Boundary 

IVickafac*  Creek 

At  mouth _ 

About  1.640  teet  upstream  ol  US  Route  78  _ 

OjeenCreek 
At  mouth....... 

About   1.000 
Road _ _ 

Gilmore  Creek 

At  mouth 

About  200  feet  downstream  ol  WoodMnd  Bwok 
Dnve 

Vmings  Branch 

At  mouth _.. 

About  300  teet  downstrewn  of  RandMI  Farm 
Road 

Powers  Branch: 

At  mouth 

Just  downstream  of  Cokimns  Oiiwe 

Terrell  Branch: 

At  mouth 

Just  downstream  ol  Cokjmns  Ome 

Rottenmood  Creek: 
At  mouth _ „_ 


•15 

•tf 


•76' 
*819 
•851 


About  1.000  feet  upstream  of  mouli 

Just  upstream  of  Delk  Road 

At  confkjence  of  Powers  Creek 

About  1.900  feet  downstream  of  US  Hif^iiMy 

41 

Poorfiouae  Creek: 
At  mouth _ 


About  200  feet  upstream  of  mouth 

Powers  Creek: 

About  300  feet  downstream  of  T'ommh  F«ry 
Drive _ 

Just  upstream  of  Powers  Ferry  Oriwa 

Sope  Creek: 

At  mouth 

AtXMit  350  feet  upstream  ol  mouth 

wmo  Creek: 

At  mouth 


•7B6 
•766 
•774 
•774 
•775 
•775 
•7»4 


•7»« 

•sue 


•77B 
•77B 


•to? 

•950 


•832 


About  1.150  feet  upstream  of  WiNeo  Road 

Timber  Ridge  Branch: 
At  mouth 


Atxjut  150  feel  upsteam  d  Tm4>er  IMge  Road 

Maps  avaHabto  for  kwpectlon  at  the  Cotib 
County  Devetopmeni  Control  Department  10  E 
Park    Square.    Manetta.    Georga   30090-9623. 

DoravMa  (City),  DeKa8>  County  (FEMA  Dockal 
No.66tt): 

Nancy  Creek: 

Just  upstream  of  TiUy  Mill  Road 

About  1.400  feet  upstream  of  THy  Ml  Road 

Mapa  avaiabte  for  Inepectlon  at  City  Hal.  3725 
Park  Averwe.  Ooraville.  Geor^ 


•803 


•862 
•862 


•867 

•set 
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Sotf OV  C0  NDOdinQ  Wf  IOC3t*On 


Unmcorporatwl  Aran  o<  0uPa9«  County 
(FEMA  Docket  No.  MS6> 
Spm*  Bnxik: 

Just  'jpstraam  o<  lake  K«ji|an  Sp*«i«y _... 

About  5J0  tee*  up$l?«wn  o(  Madmatwovtho- 

LaheFload 

Mips  svsilsMs  fof  Inspsction  at  !h6  Decxi^tiitcnl 
of  Pubic  Mtorlrs.  S2i  North  CotfUy  Farm  noad, 
Wheaion,  isinov. 

McHcttry  County  (tJrancanmratMl  Araas). 
(FEMA  Dockal  Ndl  S«M) 

EkzaO-^  Late  Oamt 

Ai  confluenca  MtTi  Noith  Brancn  Mppetmli 
Oaak __ 

At  County  Ooi»<da»y _.._ 

OystalOoek 

Alwul  S.300  tee!  upsnaam  o<  Ptum  Skaal . 

Just  ifcwnsiream  ol  UcHarfy  Onve    ._ 

tliliMs  tor  liiipscllBii  «l  ir<c  Ptinnng 

0«panment  Room  lOS.  McHanvy  County  Couil- 

housa.  2.200  North  Semr-^y.  Woodstock.  M- 

nos. 


LOOtSIANA 


Smsiwpert  iOty).  CatMo  County  (FCMA 
Dockal  Na  M43) 

hranas  Stwley  Laterat 

At  conltuervx  iMm  tnduslnal  P«k  I  ilma 

At    WootiKonh    Ftoad    appronniiely    25    tMl 

dowratream  cat  corporate  limits  

&lryei  Bayou. 
Appraaufnalely  i.OSO  taa«  upttaam  o4  Cokfjm 

Road _ 

ApproBonialety  1.160  feat  do«»ns>eani  d  coNb- 
ence  ot  Industnal  Park  UtersI  at  corporate 

limts  

Apprmimalely  980  feet  upweam  ol  contkiance 

of  Industnal  Park  Lateral  at  corporate  kmils 

InJusmal  Parli  Lateral 

At  contkjaiKe  with  G*ner  Bayou      

Approaomateiy   1.010  leet  ups^eam  o<  conflu- 
ence with  Gilnier  Bayou _ 

titcCam  cyeek: 
Appronmataty  0.6   mile  i«ataam  ol  Coopaf 

Road 

gayou  Pierre: 
Corporate    liniits    (ertended)    loca'ed    approxt- 
maiely  300  leel  upstrean  ol  Industnal  Loop 

Expressway _ 

Downst^aam  sxle  ol  Teias  and  RacNic  Ra*<M(t- 
Stno  Beact  Ba/ou 

At  FlOLfnoy  Lucas  Road  

At  Te«as  and  Pacrte  Railroad 

Bormm  Bayou: 
Appro»irra'e«y  1.050  leet  downsiteam  ol  YorMan 

Roao       _ _ 

Apcronmalaly  280  "eet  dotunstreani  ol  Yontan 

Road 

Ooss  Laks:  Portian  ol  Mte  jual  notlTioast  ol 

Lakesixjre  Onve _ 

Maps  avalabta  lor  kiepcctlon  at  (tie  Stveveport 
C«y  HaH.  1234  T««a9  Aveni*.  Stwmeport  Lou- 


MARYLANO 


Alma  Arundel  (County).  Unlnco'poraMtf  Areas 
(FEMA  Docket  Ho  6656) 

Oestpaalm  Bar 
Msnscinn    ol    Lake    AMoeue    and    SpMoe 

Avenue _ _ 

kneraection  ol  Park  Avenue  and  Pine  Avenue  .. 


•OapOt 
•n  leet 
above 
groum 
'EIov^ 
•on  in 
leet 
(NOVO) 


Source  ol  Hooding  and  location 


•or  Smiicmw  at  the  nvnn« 
•nd  Zon<ng  Odice.  AnnMl  CaiMf.  4*  CaMfl 
Slruel  Annapoks.  Msrylend. 


•700 
•70i 


•78B 
•794 


*a2« 

•«7« 


•207 
•213 

•172 

'173 
•173 
•♦73 
•173 

•170 


•161 
•162 


•159 
•159 


•199 
•202 
•176 


NEMASKA 

Wahoo  (Ctty).  Saunders  County.  (FEMA  Docket 
No.  MM) 

WahooCnek 
About  2.61  nkles  dpwiwteero  of  U.& 

77 

Just 


ol  US  rdghiwy  77 . 


Aboiil  0  21  mde  jpslreem  ol  County  Road 

SandOm* 

About  0  67  mite  do\vn$tieam  ol  County  Road 

About  UO  feet  i4i8l)ea.-T:  si  County  Road 

Concrmootl  Creeii: 

At  coniiuence  wth  Wahoo  Croak _ 

Just  downstream  aide  ol  U.S.  Il||>»»»  30A  • 
Stalo  Highway  92 

About   1  03  miHss  upstream  ol  \1&  llg>M»> 

30A  and  State  Highway  92 . 

Dry  Run  Ctee*: 

At  conRuonoa  wth  Cottonwood  Creak 

Just  dosMSkeam  ol  Burknglon  Ntjrv^em  dl^ 

p-.anltod  fa:lroad  tmdge 

Mapa  I'tllaMi  tar  Inapaetiait  M  CMy  Ha*.  005 

North  Broadway  SUeet  Wtfioa  ^M)>aska. 


«Deptn 

mleet 
above 
ground. 
'Elevs- 


(NGVOl 


NEW  VOMK 


New  Plalz  (TownV  Ulster  Coonly  (FEMA 
Docket  No.  (M*) 

i^aMua  River: 
AI 


Stale  Route  299  bndge 

At  the  Awiistieaiii  corporate  ImHs.. 

lipo  twafcbli  lor  mepoctton  at  ihe  New  PaRz 

Town  Han.  New  Palu.  New  York. 


New  Pam  (VMageX  Ulater  County  (FEMA 
Docket  No.  MM) 
i^allkiti  Rn/er 

Downstream  corporate  Innts- 

Stale  Route  299 

Upstream  corporate  limits 

Mapa  iiiilslila  for  Inspection  ai  tie  Ne*  PaRz 
vaage  Ha».  New  PaRz.  New  Yak. 

OKLAHOMA 

Tulea  (Ctty),  Tulsa.  Osage.  a.id  Roger* 
Counttea  (FEMA  Docket  No.  MM) 

Vensal  Ooak  Retocalait 
At   confluence   with   Arkansaa   Rivet 
soutrwmst    ol    91st    S»eel    and 

Avenue  »itersec»on.. 

Appfonimately  350  upstream  of  ccnfuente  ol 

Tntjutary  '  to  Vensol  C'eek  Pel'jcai'*! 

OowPstream  side  ol  South  Haivaid  Avenue 

Tnbuiary  1  to  Vertsel  Ciaak  nalocaled. 

At  confkjence  wlt^  Venssi  Creek  Relocated 

Approunately  42  mie  upstream  ol  conlluenoe 

with  Vensei  Creek  Rakxated 

Mapa  avaRalMe  for  Inapectlon  at  the  City  HsR. 
200  Owe  Canter.  Tulsa.  Oklahonw. 


SOUTM  CAnOUNA 


auniinenrHe  (Teang,  Dorchaatar  CwMn  (RBM 

Sawmli  Brarcfi 

Aoout  100  leet  upst'aam  ot  Ashley  Dnwe _... 

About  2S0  leet  downskaan*  ol  South  Gum 
Street 

Just  downstream  ol  Norfolk  Southern  Raiway 

Mapa   S'lsRabla   tar   Inepeettaw   at    104   Civic 

Center.  SummerviNe.  Soum  Ceratna. 


•116J 

Mte4 

•1190 

•116J 
•1171 

•1196 

••189 

•11»« 

•1187 

'1189 


•195 
•190 
•190 
•186 


•190 

•190 
•191 


•614 


•628 
•641 


•614 
•617 


•42 


•48 

•48 


Soufcs  of  Koocfing  snd  looMon 


Chattanooga  (CHyk.  HanMNon  County  (FEMA 
Oodiot  Mo.  9949) 

West  Ctttckamauga  Creek 

AI  moulh _ 

AI  comtuence  ol  Spring  Creek .._ 

Sfihng  Creek. 

At  mou9i. 

About  890  leet  i<>stieam  ol  Spring  Oash  Road. 

Mapa  avaMaWe  for  Inspection  at  the  Planning 
Commission.  City  Hall,  East  Beventti  Street. 
Chattanooga.  Termessee. 

Germantown  (City).  S.n»«>y  County  (FEMA 
Oocliet  Na  995«) 

Won  P  ^  LMiafai  E 
'«owi  0  :6  rrde  downsnoam  ol  conlluanca  of 

Won  Rrver  Lateral  EA 

Just   upalreem   ol   U.&   Hlgtasay  72  (Poplar 

Avenue) 

Won  River  Lateral  EA 

At  confkjence  with  Molt  River  Lateral  E 

Just  upstreani  ol  U.S.   Highway  72  (Populv 
Aveiiue) 


fOapth 
misai 


grouna 


(NOW) 
UodrfKd 


•676 
•676 

•676 
•«80 


at  (jarnianlown 
Municipal  Center.  19?0  Gennanlown  Road- 
South.  Oermantown.  Tennessee  38138 


Shetty  County  (UnkncorporaWd  Araoa).  (fOM 

Oochet  No.  MM) 
F)eKher  C'eek 

Just  uostream  ol  WNttcn  Road 

Just  upstreAm  of  confluence  of  FIMcher  Ovek 

Uteral  E _„ 

Ftetcher  Creek  Tnbutary  A- 

Atiout  0.15  mle  downstream  ol  US.  Route  64. 

Jual  downssream  of  U  &  Routs  64 

About  0  17  mile  upstream  ot  Appkng  Road 

Ftitctier  Creek  Tnbutary  C 

At  oonlkMnce  with  Fletcher  Creek  TritMtary  A    .. 

About  0  45  miles  sbove  confluence  wWi  Fielcfw 

er  Oeek  Tnb-jtary  A 

Jofns  Creek 

Just  downslreem  o*  Ra»ios  Road. _ 

Just  downstresni  ol  Tanoasaaa  Var4i 

Jotms  Creek  Uteia/  A 

At  mouth 

About  950  leet  upstreem  d  St.  LouM  San 

Francisco  Railway  Spur _ _._ 

Ten  MM  CrseUr 

About  0.4   mUe   aownatraem  ol   East  ShaRiy 
Onve __ 

Just  downskeem  ol  East  She.by  Oive 

About  420  leet  upstream  ol  East  Sheltjy  Orive.... 
laHabto  tar  Inapsctlen  at  George  Hee4 

Count)'  Engineer.  Suite  701  County  Adrnskstia- 

tive  Bhig..  160  N.  Mk)  Amaiica  Mai,  Memphis. 

Tennaiiss. 


TEXAS 


BrooksMe  VINege  (CMy),  araaorta  C^auoly 
(FEMA  Docket  No.  M43) 
Oear  Creek 
Upstream  ol  Mykawa  Road  al  downskeom  cof- 

porats  umus  (extended) 

At  upstream  corporate  limits  (extendsiy 

Mapa  avaHatile  for  Inapectlon  at  ttw  Brookside 
Village  Dty  Hail.  6200  arooksMte  Rood.  Bnoak- 
side  Village.  Texas 


Converee  (City).  Bexar  County  (FEMA  Dockal 
No.  «S74) 

¥Vest  Saliimio  Creek 
AI  downstrsem  extrsterrltorial  jurisdkiion  bound- 

»n 

At  downakeam  corptvata  NriMb  concidsftf  wMh 

FM  1516 

£fsr  SmtnUo  Creet: 
At  downstream  extratamtoriel  junedk-tion  tMwnd- 

ary       - -.._ _ 

Al  downstream  corporate  limits 


•291 
•306 
•296 
'326 


•260 

•269 

•2T3 
•273 
•292 

•274 

'282 

•291 

•301 

•295 
•300 


•318 
•32i 
•331 


•47 
•52 


•635 

•646 


•628 
•643 
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Sourc*  o4  flooding  and  location 


Corporata  tmHa  locaiad  just  downstrMm  of 
Scha«ter  Road 

Cotporata  hmits  locatad  Juat  downatreain  o«  FM 
78 

Al  doairmream  corporata  bnta  of  Iha  CMy  of 
UnivarMl  Ctty  (at  ajitafaiillurll  (uriadiction 
botftdaiy) 

Al  upstream  corporata  tnUM  coincidant  wHh 
Kitlytiawk  Dnve „ 

At  upstrsam  extraterritorial  juriadidion  boundwy . 
Mapa  avallaMa  for  toapacthm  at  the  City  Halt. 

405  South  Segum.  Converse.  Tena*- 


B  Paao  (City),  B  Pa«>  County  (FEMA  Dockal 

N0.6MS) 
AfroffO  f: 

Just  upstream  of  Domptian  Road 

Just    downatream    of    IntarsUta    Higfway    10 

(Southbound) 

Juat  i^ataam  of  mtsrstala  Higfiway  10  (Nortiv 

(>ound> 

Just  upsiraan)  of  IMulMrry  Oam 

AmjyoZ: 

Just  upstream  of  Thorn  Dam. 

Approximatefy    3.8    miles   upstream   of   Tfiom 

Dam ...._ „ 

AmyoZii- 

Just  upstream  of  Thom  Dam 

At  upstream  confluence  nHtfi  Anoyo  2 .__™. 

Arroyo  3: 

Just  upstream  of  Doniphan  Road 

Just  downatream  of  West  Frontage  Road  of 

Interstate  Highway  10 _ 

Just  upstream  of  East  Frontage  Road  of  Inter- 
stale  Highway  10. 


Downstream  of  Mesa  Dam 

Upstream  of  Mesa  Dam _ 

Just  upstream  of  VisU  Booita  Street 

Appronmataly  50  feet  upetream  of  Westwind 

Drive _ 

Just  upstream  of  Los  RoUes  Drtva "Z! 

Anoyo  3A  Just  downstream  of  La  Chappa 
AmjyoSB: 
Approidmately  50  feet  downstream  of  Buena 

Swerta  Drive  (previousty  AO  zorie) 

Approximately    SO    feet    upstream    of    Buana 

Swerta  Drive _.._ 

Just  upstream  of  Villa  Her7no$»  Drive 

Anoyo  4: 
Approximately  50  feat  downstream  of 

Street _ _. 

Just  upstream  of  Mesa  Street 


Approximately  60  feet  downstream  of  El  Puante 

Street 

Just  upstream  of  El  Puente  Street _ 

Just  upstream  of  West  Wind  Drive _ 

Arroyo  5: 

Just  upstream  of  Keystone  Dam _ 

Just  downstream  of  Mesa  Street 

Just  upstream  of  Mesa  Street _ 

Arroyo  8: 

Just  upstream  of  Oxidation  Pond  Oam..„ 

Downstream   of   U.S.    Higliways   80   and    180 

(Mesa  Street) _ 

Upstream  of  U.S.  Highways  80  and  180  (Mesa 

Street) „ _. 

Arroyo  SA: 
Downstream  of   U.S.   Highways  80  and   180 

(Mesa  Street) 


Upstream  of  US  Highways  80  and  180  (Masa 
Street) _..„ 

Just  upstream  of  Indvn  Btuff  Road... _ 

Anoyo  8B: 

Just  upstream  of  Sunland  Park  Drive 

Just  upstream  of  U.S.  Highways  80  and  180 
(Mesa  Street) 

Just  downstream  of  Shadow  Mountain  Road 

Just  upstream  of  Shadow  Mountain  Road 

Arroyo  BC: 

Just  downstream  of  Thunderbird  Road 


Just  upstream  of  Thundertiird  Road. 

Arroyo  8D:  Approximately  320  feet  above  conflu- 
ence with  Arroyo  BA 

Flow  Path  038: 
Just  upstream  of  West  Frontage  Road  of  Inter- 
state Highway  10 „ 


#Dapth 
in  feet 
atiova 
ground. 
'Eleva- 
tion in 
feet 

(NGJ2)- 
Modifiod 


■648 
•879 

•735 

•750 
•760 


•3,755 

•3,825 

•3.825 
•3,968 

•3,886 

•4.504 

•3.886 
'4^50 

•3,749 

•3,793 

•3.812 
•3,854 
•3,886 
•3,939 

•4,145 
•4.196 
•4,050 

•3.936 

•3.959 
•4,007 

•3,880 
•3,895 

•4,011 
•4,029 
•4.148 

•3,776 
•3,950 
•3.975 

•3,852 

•4.037 

•4,086 

"4,060 

•4,095 
•4.170 

'3.918 

•4,067 
•4.165 
•4,181 

•4,371 
•4J80 

•4,229 

•3.851 


Source  of  tloodmg  and  locatxjn 


Eaal  Frontage  of  IntartUle 


Just  upstream  of 
Highway  10.. 
Flow  Path  03aA  Approximatefy  370  feet  above 

the  conftuerx^e  with  Flow  Path  #36 
Flow  Path  038B:  Approxmiately  440  feet  above 

the  confluence  with 

Flow  Path  §39: 
Just  downstream  of  West  Frontage  Road  of 

Interstate  Highway  10 

Just  upstream  of  East  Frontage  Road  of  Inter- 
state Highway  10 

Flow  Path  039A 
Just  downstream  of  West  Frontage  Road  of 

Interstate  Highway  10 

Just  upstream  of  East  Frontage  Road  of  Mar- 
state  Highway  10 

Flow  Path  040: 
Just  downstream  of  West  Frontage  Road  of 

Interstate  Highway  10..._ 

Just  upstream  of  East  Frontage  Road  of  Inter- 
state Highway  10 

Just  upstream  of  Transmountain  Road 

Flow  Path  041: 
Just  downstream  of  West  Frontage  Road  of 

IMerstafe  Higfiway  10 _ _.. 

Just  upstream  of  East  Frontage  Road  of  Inter- 
state Highway  10 _ 

Flow  Path  04 1 A  Approximately  600  feat  Miova 

confluence  with  Flow  Path  0*^ „.. 

Flow  Path  042: 
Just  downstream  of  Wect  Frontage  Road  of 
Interstate  Highway  10 


Just  upstream  of  East  Front^je  Road  of  Inter- 
state Highway  10 

Flow  Path  043: 
Just  downstream  of  West  Frontage  Road  of 

Interstate  Highway  10 _ 

Just  upstream  of  East  Frontaga  Road  of  Inter- 
state Highway  10 „ 

now  Path  044:  Just  upstream  of  a  Dirt  Road 

Flow  Path  045: 

Just  upstream  of  tt>e  west  corporate  limits 

Approximately  800  feet  above  confluence  with 

Flow  Path  #45 

Flow  Path  04 SB:  Approximately  ZOOO  teat  above 

confluence  with  Flow  Path  #45 _ 

Flow  Path  045C: 
1,500  feel  upstream  of  confluence  with  Flow 

Path  #45 _ _ 

5,000  feet  upstream  of  confluence  with  Flow 

Path  #45 

10,000  feet  upstream  of  confluence  with  Flow 

Path  #45 _ 

Flow  Path  046:  Appnxdmatety  100  feet  of  the 

corporate  limits 

Flow  Path  047:  At  the  corporate  limits. 

Flow  Path  048:  At  the  corporate  limits. 

Lower  Valley  Area  (Local  Rainfat  Ponding):  At 
the   intersection   of   Sunland   Par*   Drive  and 

Emory  Road  Area 

Upfier  Valley  Area  (Local  Ram/all  Pondhg): 
At  Mulberry  Avenue,  west  of  Atchison,  Topeka 

and  Santa  Fa  Railroad 

Upstream  of  Montoya  Lane.  600  feet  from  the 

west  corporate  limits „ 

Mape  avallaWe  for  Inapactton  at  the  Ctty  Engi- 
neenng  Department  City  HaB,  Fourth  Floor.  2 
Civic  Center  Plaza,  El  Paso,  Texas. 


Irving  (City),  DaVaa  County  (FEMA  Docket  Ho. 
6656) 

Elm  For*  of  the  Tnnlly  River 

Approximately  2.000  feet  upstream  of  the  eon- 
fluerx»  of  Haciit)erry  Creek 

Upstream  skle  of  Royal  Lane _ 

Downstream  skie  of  Interstate  Route  635 

Delaware  Creek: 

Approximately  500  feel  downstream  of  Story 
Road „ „ 

Dowmstream  side  of  Story  Road 

Maps  avaHable  for  Inapectlon  at  the  City  HaK 

PublK  Works  Buikling.  825  West  Irving  Boule- 
vard. Ining.  Texas. 


#Deplh 
in  feet 
atiowe 
ground. 
^Eleva- 
tion in 
feet 
(NGVO). 
ModMed 


•3,866 
•3.919 
•3.908 

•3.832 
'3,844 

•3.872 
•3,881 

'3.864 

•3,877 
*3,9O0 

•3,866 
•3.886 
'3.965 

'3,896 
•3,906 

•3.897 

'3,910 
•4,137 

'4.017 

•4^74 

'4.320 

'4.056 

'4.153 

'4.301 

•4,025 
•4,135 
•4,130 

'3.733 

'3,749 
'3.754 


•428 
•429 
•431 


•525 
•527 


Source  Of  Itoodvig  and  locakon 


Matagorda  (County)  (FEMA 

Cottonwood  Creek: 
Approxn«ataty  .9  mte  of  Hammon 
Approadmaiety  1.04  nUaa 
Road 


OockaiNe.Ma« 


County    Courlhouaa    Buttng.    1700 
Street.  Bay  City.  Ti 


Paiacioa  (City),  Matagorda  County  (FEMA 
Oockat  No.  M56) 

r/BS /^nlaots  £l*r 
Area   at   meraeclion  of  IMelch  Ananua  m 
Tenth  Street .. „ _^ 


Area  at  intersecion  of  EigWi  Skaal  and  Oaaon 

Avenue 


Shoreline  M  south  and  of  Twami  S»aal 
tended).. 


Shoreine  at  souttt  and  of  Fint  Skaal 
tended) _ 


City  Hal.  Paiacioa,  Texas. 


at  the  PalacBB 


vnoMisukNoe 


AHamic  Ocean  (St  Tlnraaa):  Shoraina  at  Cdu 

Point __ „ 

Mapa  avaflalrie  for  Inapactkin  at  the  OinMV 
Program  OffKa.  2nd  Fkxv.  7A  Crysttf  Gad,  SL 
Thomas.  Virgm  Mttids. 


fOapti 


ground 

^Beva- 

feon  e\ 

•eat 

(NGVDt 


•45 


•to 

•12 

•14 
•16 


Loudoun  Ceynly  (FEMA  Oeohal  Na.  MO) 

SoiOy  Fork  Calocbn  Creak 

Upstream  side  of  Stale  Route  711 

Approxvnately    1.2   miee   upakaaM   of   SM 

Route  711  (2nd  croaamg) 

North  Fork  Catoctn  Oeek 
AtfxoamaMf  250  leal  duwuaaaaia  of 
Route  611 


Approximately    1.2   miaa 

Ftouth  751 

Ouartar  Brarxh 
ApproxHTiatety  1  4  miles  tjpalieaiii  of  confeianca 

with  Potomac  Hwer ....._ 

Approxmalely    ^J3   nMa 

Route  663 


CatoctnCreek: 

Downstream  skle  of  Stale  Route  672 

At  confluence  of  Moflti  and  SouX  Fdda  OMdp- 

tin  Creek 


Dkjtchrrtan  Oeak: 
Downstream  sxle  of  State  Roule  674- 
Approximatety      300      feel 

Mk»wamer  Road _ 

Trtutaiy  10  Du$[:hnmt  Creak 

At  confluerwe  with  Dutchman  Cnak 

Approximately    500    feel    ivaMam   el 

Route  673  (2rKj  ooesinfl) 

LMeRiver 

At  conlkjerx»  with  Gooaa  Creek 

Aippnaanrnttf  100 
boundary 


PanlheraUn  Oeak: 

At  confluence  with  Gooee  Creek 

Approximately  400  feet  downatream  of  ooui^ 
bourxtary 


dowiataawi  of  Slala 


Tributary  lo  Pantheiskin  Owek 
At  confluence  with  Panttieiakin  Oaali 
Approximately  400  leet 
Route  619 

North  Fork  Goose  Creek- 

At  confluence  with  Gooae  Creak 

Approximately  .3  nile  upakaam  ol 

782 

Hungry  Run: 
At  confluence  with  Littie  River 


Approximately  2.2  miles  upstream  of 

with  Little  flivor 

Beaverdam  Creek 

At  confluence  with  Moift  Fortt  Gooaa  Oaak 

Approximately  .8  mile  upaBeem  of  Stale  RouM 
623 


*83S 

'450 
*S« 

•277 

*4sa 

'242 

*340 
•271 
•477 
'410 


*3B2 

*soe 

•47B 
*S0O 
*292 

'44* 

•337 
*414 
*30S 
•507 
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Source  o«  tloodkig  and  locaDon 

•Depth 
Mfaet 
above 

around. 
^Eleva- 
tion in 
«ae« 
(NGVO). 
Modrfiad 

North  fcit,  Baatmdtm  Creak 
At  ronMuanoa  wilti  DaaneidMw  Daafc j 

*334 

Appronmalety  200  «ael  dO(M<stiMnt  of  SWa 
Route  714 

*443 

Smpsons  Oeek: 

Downstream  «de  of  SWe  noma  M9.    

At  State  Route  7tl _      _ 

Crooneo  fkjrr 

At  coottueoco  witn  l*jrth  Fo«»  Goose  Oeak 

Aporagtunataly  5  mM  upitraani  ol  Stala  Roma 
726 _    ..._ __    

•soo 

■684 
•312 
•372 

Goose  Creak: 

At  confluence  with  Potomac  fWar 

Upstream  side  of  Old  US.  Route  50 

At  confluanoa  with  Catoctn  Creek 

ApproniMMy  .5  mte  ups»aan>  o(  SMa  Rouia 

682 

CetMSranOt 

At  Stale  Roula  773 _.._ _ _. 

AoprcwimalitD   4  nets  u(is»eam  01  US  Roula 

15  Bypass 

Downsfraam  sde  o»  Slate  Route  820 

AppronmaMy    \2   iMas   upaMam   ol   SUM 

Route  621 

Sla»onBnnc/i 

500   toa<   uyjaaant'o*   Ouae* 


Ir^temational  Airport  boundary 

Appromrwety   7  inte  upaMam  of  confluanc* 

•nth  Troutary  Id  Smen  Brandt-. 

TrtKiTvyio  Station  Branctt 

At  conHueT»  with  Siai»on  Brandv 

AppronmaKHy   3  nvie  upstream  ol  conluance 

with  Stall«n  9«B"cti .. 

Lrmeston*  Biancfi 
AppconnaMy  SOO  Isei  upakaam  ol  ootAianoe 

•otft  Potomac  River 


Acipronmatety  3  6  mies  upa»eam  ol  canfluanca 

•rth  Potomac  River  ^_ 

Tnbulani  *>  Limes/one  9ranct> 

At  corAienoe  with  Lmesiooe  Srandt 

Upstream  lida  o«  Suie  "oute  698 

Pfney  Run. 
Approumataly   8  mile  upstream  at  confluanca 

wUh  ftitomac  River ..._ 

Approniinaiety    1 3   mdes   upstream   ol   Slate 

Roula  687 

intan  ame*. 
275  f^et  upstream  ol  OuNes  Memalional  Air- 
port tXKjndary ____ 

Appronmatety  5  .rtte  upsfream  of  Slarfng  Bou- 
levard   

r-ttutary  !0  moan  Cnak: 

At  conD.jetKe  wttti  Indtan  Creek 

Appron-Tiately  50  teel  upstream  ol  Stale  Rouia 
606 


Pannrq    Oeparttnent. 
Leestxrg.  Vwgna 


•214 
•366 

•294 

•569 

•230 
•309 
•252 
•294 

•263 
•285 
•271 
•276 

'226 

•407 

•235 
•403 

•363 
•646 

•263 
•306 

•266 

•275 


at  the 
6   f^orth   King  Street. 


Wewpon  Meera  fPty).  IndapaiKuiil  Oly  (ftMO 
Oockal  N0.66S6) 

Hampton  Roads 
Newmartiel    Creek,    tfuwiieaeairt   ol    Oeslnul 

Avenue 

imersacJion  al  HampMn  and  Maple  Avenuea 

Buxton  Avenue  tietween  '9m  a^d  27th  SMalt.- 
miersection  of  Popier  Avenue  and  298>  Sireal  ... 

Indipo  Lake,  lust  below  Indigo  Dam _ 

Foners  Creak  at  Uaoaon  Lane  nortli. ._  . 

Yodar  Pond „... 

Trtbutaiy  to  Deep  Cr«ek  at  Normandy  lam 

Deep  Creek  north  of  Voder  Por^t 

L-icas  Creek  ai  Tabtia  Lwie 

Wamick  River  upstream  ol  Moyer  Roart  fax- 
tended)   .  „ _ 

Sloney  Run  at  Deechmoro  Drive 

Skiftes  Cieek    ..._ _ 

Hapa  avaMatole  lor  mapecUow  at  the  Codaa 
CompkwKa  OMce.  CHy  Hal.  3rd  Floor.  Newpon 
News.  Ve^nia. 

Roanolie  (Ceunty)  tFEMA  Ooclwl  Ifo.  M43) 
aamAaidrOiBM. 
Upatraam  ada  of  Lakemsulh  Orwa 


•8.5 
•85 
•85 
•85 
•8.5 
•8.5 
t.5 
•8.5 
•8-5 
•8.5 

•8.5 
•85 
•8.5 


•1.006 


Source  of  •oodktg  and  loeaaon 


Approafmalaty  700  leal  t^akeam  of  Lafcamou»» 

Drive 

vaftaMe  vac  InepecHaiv  al  the  County 
Admini»tiat^(e      Buitdng.      3738 
Avenue.  Roanolie.  Vrgna 


WESTvmomu 


PiQeon  Oeek: 
At  downstream  corporate  :imNa_ 
Upatraam  Rocfitiouae  Avenue 


Upstream  US  Routes  52  and  119 

AppronmaMly  200*  upstream  of  upaaaaw  oer- 


ftodinousa  fijrk: 

Al  confluence  with  Pigeon  Creak 

Upetream  Rockriouse  Avenue 

Approdmalely  6Cr  upstream  of  oorporala  Kniila  -. 

Mapa  wratabls  for  biapeeaan  at  the  Oelbartan 
Town  HaR.  Delbanon.  West  Virginia. 


SKiarl  (Teem).  Mtn^o  CeurMy  (fOM  OodMl 


GuyanOolta  flmm . 

tsolElm 


At  confluarva  of  StalforrJ  BraiKh    

At  confluence  ol  G*en  Creak 

At  upstream  corporate  Nmits. 

GibortOeek: 

Al  confluence  wr9i  Guyandolle  River 

Upatraam  side  ol  WamcM  Avenue 

At  Holywood  Street  (exlendad) 

Upstream  corporate  (mils 

Staftofti    Srancti    Upstream    tida    ol 
System _ _ _. 


tar  laapartloii  al  the  Gi«an 


Town  Han.  Giltiert  West  Virginia. 


CewMy  (FCMA  Ooeftel 


Kermit  (Toem). 


Tug  For*. 

Downstream  corporate  limits  ..™ _..„...^.......... 

Upstream  corporate  Iirmts  

Mapa  wallMIe  for  mapecOon  at  9»  Kam« 

Town  Ha*.  Kamsi.  West  Wginia. 


Pond  du  Lac  (Ctty).  Fond  du  Ue  County 
(FEMA  Dodral  Na  ««S81 

l*es;  Srancf'  Fond  du  Lac  «ivar 

Just  upstream  o*  Highway  T 

About  0.3  mie  i«airaani  d  Counlv  lllghwa>  T_ 

Da  utevau  Cnaak 
AlmoMth_ _ 


About  3  94  mdas  above  moulh 

Taycfiaadah  Craak: 

About  0  7  miie  above  mouth 

About  0.1  aye  upeaaem  ol  aMa  lllg»iiii«y  23... 


mOepth 
m  feet 
above 
ground. 
^Eleva- 
tion in 
feel 
(NGVD). 
Modified 


•1.070 


•726 
•748 
•7e« 

•778 

•748 
•752 
•789 


•808 

•814 

•818 
•833 

•818 
•827 
•848 

•872 

•814 


•625 

•627 


•772 
•774 


•750 
•806 


•752 
•768 


Suppta  Crate 
At  mouth 

•750 

About  1  3  maea  above  moaM  ...   .... 

•753 

coran. 

Issued:  August  A,  1985. 

Jeffrey  S.  Bragg. 

Administrator.  Federal  Insurance 
Administration. 

[FR  Doc.  85-19168  FUeti  *-13-a5;  8:45  am} 
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FEDERAL  COMMUNICATION 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  84-1314;  RM-48041 

FM  Broadcast  Stations  In  Sanibel,  FL 

ilGENCY:  Federal  Communications 
Commission. 

action:  Final  rule. 

SUMMAHy:  This  action  substitutes 
Channel  253 A  for  Channel  285A  at 
Sanibel,  Florida,  in  response  to  a 
petition  filed  by  Eden  Broadcasting  Inc. 
The  substitution  will  enable  Station 
WRBQ-FM.  Tampa.  Florida,  to  relocate 
its  transmitter  site. 

EFFECTIVE  date:  August  8, 1985. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 

KM  FURTHER  INFORMATION  cdWrACR 

Montrose  H.  Tyree.  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
The  authority  citation  for  Part  73 
continues  to  read: 

Autbority:  Sees.  4  and  303.  48  Stat.  1066,  as 
amended.  1082.  as  ameiKied;  47  U.S.C  154, 
303.  Interpret  or  appiy  aecs.  301.  303,  307. 48 
Stat.  1081, 1082,  as  amended,  1063,  as 

amended,  47  U.S.C.  301.  303,  307.  Other 
statutory  and  executive  order  provisiuna 
authorizing  or  interpreted  at  applied  by 
apecific  sections  are  cited  to  text. 

Report  and  Order  (Proceeding 
Terminated) 

In  the  matter  of  Amendment  of  i  73.202(b). 
Table  of  Allotments,  FM  Broadcast  Stations. 
(Sanibel.  Florida),  MM  Docket  84-1314:  RNf- 
4804. 

Adopted:  August  2. 1985. 

Releasi!^:  August  8, 1985. 

By  the  Chief.  Policy  and  Rules  Divisioa. 

1.  In  response  to  a  petition  for  rule 
making,  filed  by  Eden  Broadcasting.  Inc. 
("Eden")  (petitioner).'  the  Commission 
adopted  the  Notice  of  Proposed  Rule 
Making.  49  FR  1241,  published  January 
10, 1985,  proposing  to  substitute  Channel 
253A  for  Channel  285A  at  Sanibel 
Florida.  Comments  were  filed  by  Gumbo 
Limbo  Broadcasting,  Inc.,  ("Gumbo- 
Limbo")  *  and  by  the  petitioner  in 
support  of  the  proposal.  Chapman  S. 
Root  Revocable  Trust  ("Root")  filed  an 


'  Eden  Broadcasting.  Inc.  is  tbc  succeaaor  of  the 
original  petitioner.  Hdrte-Hanks  Radio,  as  ticenaee 
of  Station  WRBQ-^'M.  Tampa.  Florida. 

'Curabo-Linibo  is  one  of  twdre  appKcants  fur 
Channel  ^SSSA  at  Sanibel. 
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■   opposition  and  Eden  submitted  reply 
comments. 

2.  The  Sanibel  substitution  was 
requested  to  enable  Eden  to  move  its 
transmitter  site  for  its  Tampa  station  in 
the  direction  of  Sanibel.  Gumbo-Limbo 
comments  that  if  the  substitution  is 
made.  Eden  should  be  required  to 
reimburse  the  twelve  applicants  for 
Channel  285A  for  any  reasonable  costs 
incurred  in  preparing  and  filing 
amendments  to  their  application  to 
specify  Channel  253A.  The  Notice  staled 
that  petitioner  (Harte-Hanks)  had 
previously  stated  its  willingness  to  pay 
such  costs. 

3.  Root,  the  licensee  of  Station 
WVFM(FM),  Lakeland.  Florida,  alleges 
that  the  new  site  proposed  for  Station 
VVRBQ-FT^  (Tampa)  will  be  short 
spaced  by  3.74  miles  to  Roofs  current 
site  and  will  be  12.2  miles  short  spaced 
to  its  proposed  transmitter  site  for 
Station  WVFM.  We  are  also  told  by 
Root  that  Eden  failed  to  indicate 
whether  an  attempt  was  made  to  locate 
another  non-short-spaced  site,  which 
would  place  the  required  signal  over 
Tampa.  According  to  Root,  such  sites 
exist. 

4.  Eden  suggests  that  the  Sanil>el 
channel  substitution  would  not  have  an 
adverse  impact  on  the  applications  for 
Channel  285A.  Eden  also  argues  that  the 
Commission's  adoption  of  the  proposed 
substitution  and  the  withdrawal  of  its 
application  from  the  Hearing  would  aid 
the  Sanibel  applicants  by  creating  the 
potential  for  upgrade  to  a  Class  C 
facility  and  by  speeding  up  the  hearing 
process,  based  on  fewer  parties  and 
more  simplified  issues. 

5.  After  consideration  of  tht  proposal 
and  comments  filed  in  response  to  the 
Notice,  we  find  that  the  public  interest 
would  benefit  from  the  substitution  of 
Channel  253A  for  Channel  285A  at 
Sanibel.  Although  much  of  the 
discussion  in  this  proceeding  has 
focused  on  the  possible  short  spacing 
between  Stations  WVFM,  Lakeland,  and 
WRBQ-F\i.  Tampa,  we  agree  with  the 
petitioner  that  the  decision  regarding  a 
possible  short  spacing  between  the 
proposed  sites  for  Stations  WVFM(FM| 
and  WRBQ-FM  is  not  an  issue  that 
should  be  considered  in  this  proceeding, 
but  should  be  resolved  at  the 
application  stage.  We  believe  it  to  be  in 
the  public  interest  to  eliminate  the 
Tampa-Sanibel  short  spacing  at  this 
lime  in  order  to  remove  that  issue  from 
the  hearing  regardless  of  the  outcome tif 
the  Tampa-Lakeland  short-space 
situation.  As  to  the  request  by  Gumbo- 
Limbo  that  the  petitioner  be  brought  to 
bear  the  costs  encountered  by 
applicants  in  modifying  their 
aiipllcations  to  specify  the  new  channel. 


we  take  no  position.  The  modification 
here  does  not  come  under  the  general 
policy  which  applies  to  the  existing 
stations  required  to  change  channels. 
The  applicants  will  be  permitted  to 
amend  their  applications  to  specifj- 
Channel  253A  without  the  need  to 
change  their  facilities  or  site  location. 
No  facilities  have  been  constructed.  As 
a  final  matter,  the  applicants  are  not 
subject  to  the  filing  of  additional 
applications  by  other  parties  since  the 
substitution  does  not  involve  an  upgrade 
in  the  class  of  channel.  See 
Modifications  of  FM  and  TV  Station 
Licenses.  MM  Docket  83-1148. 98  F.C.C 
2d  916  (1984). 

6.  Accordingly,  it  is  ordered,  that 
effective  August  a  1985,  the  FM  Table  of 
Allotments  (§  73.202(b))  of  the 
Commission's  Rules.  IS  AMENDED  with 
regard  to  the  following  city: 


CBy 


Cnannei 
r4o 


Sanite'.  Florida  . 


253A 


7.  It  is  further  ordered,  that  this 
proceeding  is  terminated. 

8.  For  further  information  concerning 
this  proceeding,  contact  Montrose  H. 
Tyree.  (202)  634-6530. 

Federal  Communications  Commission. 
Cliarles  Schott. 

Chief,  Policy  and  Rules  Division  Moss  Medic 
Bureau. 

[FR  Uoc.  65-19270  Filed  8-13-85:  8:45  am| 

BILLING  CODE  8712-01-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  652 

(Docket  No.  50579-5122] 

Atlantic  Surf  Clam  and  Ocean  Ouahog 
Fisheries 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Final  rule. 

SUMMARY:  The  Assistant  Administrator 
for  Fisheries.  NOAA,  has  given  final 
approval  to  portions  of  Amendment  6 
(amendment)  to  the  Fishery 
Management  Plan  for  Atlantic  Surf  Clam 
and  Ocean  Quahog  Fisheries  (FMP).  As 
approved,  the  amendment  (1)  divides 
the  .New  England  Area  into  new 
Nantucket  Shoals  and  Georges  Bank 
Areas:  (Z)  establishes  a  quota  range  and 
management  measures  for  the  Georges 
Bank  Area:  (3)  revises  the  quota  range 


for  the  Nantucket  Shoals  Area;  (4)  adds 
a  requirement  that  surf  clam  vessel 
owners  or  operators  must  notify  NMFS 
in  advance  if  they  intend  to  fish  in  a 
notification  zone;  (5)  and  clarifies  the 
minimum  size  limit  for  surf  clams  to  all 
areas  of  the  fishery.  The  intended  effect 
is  to  revise  the  management  measures 
for  the  New  England  surf  clam  fishery 
based  on  new  assessment  information 
and  on  the  formation  of  new  fishing 
patterns  for  the  area,  and  to  reduce  the 
probability  of  a  lengthy  closure  of  the 
surf  clam  fishery  in  the  New  England 
Area. 

EFFECTfVE  DATE:  September  a  1985. 
This  rule  is  being  issued  prior  to 
approval  by  the  Office  of  Management 
and  Budget  (OMB)  of  the  information 
collection  requirements  in  55  652.5(b)(7) 
and  652.7  (a)(4)  and  (I).  When  the  OMB 
control  number  is  received,  a  notice  will 
be  published  in  the  Feileral  Register 
making  these  sections  effective  on 
September  8, 1985. 

ADDRESSES:  Copies  of  the  amendment 
the  environmental  assessment  and  the 
draft  regulatory  impact  review/initial 
regidatory  flexibility  analysis  are 
available  from  Mr.  John  C.  Bryson. 
Executive  Director,  Mid-Atlantic  Fishery- 
Management  Council.  Federal  Building. 
Room  2115,  300  South  New  Street 
Dover.  Delaware,  19901. 
FOR  FURTHER  INFORMATION  CONTACT 

Monique  Rutledge.  Plan  Coordinator. 
617-281-3600.  extension  351. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  amendment  was  prepared  by  the 
Mid-Atlantic  Fishery  Management 
Council  (Council)  in  consultation  with 
the  New  England  Fishe.'y  Management 
Council.  A  notice  of  availability  for  the 
proposed  amendment  was  published  in 
the  Federal  Register  on  April  25. 1985  (50 
FR  16326).  The  proposed  rule  with 
request  for  comments  was  published  in 
the  Federal  Register  on  May  29.  1965  (50 
FR  21910).  The  public  comment  period 
ended  on  July  7, 1985.  No  comments 
were  received  by  the  Director.  Northeast 
Region.  NMFS  (Regional  Director) 
during  the  public  comment  period.  The 
final  rule  includes  changes  made  to  the 
proposed  rule  consistent  with  the 
disapproval  of  several  proxisions  of 
Amendment  6  during  review  by  the 
Secretary  of  Commerce  (Secretarial 
review)  and  technical  changes  intended 
to  clarify  the  notification  procedures. 

The  amendment  was  proposed  to 
respond  to  two  major  developments  in 
the  New  England  fishen,-.  During  1983. 
the  New  England  fisher>'  was  closed  for 
half  the  year,  after  increased  effort  in 
that  area  resulted  in  the  har\'est  of  the 
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annual  quota  in  a  matter  of  a  few 
months.  Amendment  4  to  the  FMP  was 
prepared  in  response  to  this  situation.  In 
June  1984,  significant  beds  of  surf  clams 
were  discovered  on  Georges  Bank. 
Subsequent  research  resulted  in  a  stock 
assessment  by  the  Northeast  Fisheries 
Center  supporting  an  optimum  yield 
(OY)  range  of  25.000-300,000  bushels. 
Partitioning  of  the  areas  became 
necessary  in  order  to  prevent 
overfishing  in  the  Nantucket  Shoals 
Area.  Amendment  6  was  prepared  in 
response  to  the  discovery  of  the  Georges 
Bank  resource.  The  provisions  of 
Amendment  4  were  subsequently 
merged  into  Amendment  6  to  combine 
the  management  systems  for  the  New 
England  Area  in  a  single  action. 

The  regulations  implementing  the  FMP 
contain  at  S  652.21  provisions  that 
establish  surf  clam  quotas  for  the  New 
England  Area  and  at  S  652.22  provisions 
for  management  of  the  surf  clam  fishery 
in  the  New  England  Area.  The  quota 
range  for  the  New  England  Area  is 
currently  25,000  to  100,000  bushels 
annually.  The  amendment  divides  the 
New  England  Area  into  the  Nantucket 
Shoals  Area  (west  of  69*  W.  longitude) 
and  the  Georges  Bank  Area  (east  of  69* 
W.  longitude).  The  new  quota  range  for 
the  Nantucket  Shoals  Area  is  25,000  to 
200,000  bushels.  The  new  quota  range 
for  the  Georges  Bank  Area  is  25,000  to 
300,000  bushels.  The  annual  quotas  are 
set  following  the  procedures  and  criteria 
set  forth  in  the  FMP. 

The  annual  quota  for  the  Georges 
Bank  Area  is  divided  into  quarterly 
quotas,  with  the  first  and  fourth  quarters 
(January-March  and  October^ 
December)  each  allocated  10  percent  of 
the  annual  quota,  and  the  second  and 
third  quarters  (April-June  and  July- 
September)  each  allocated  40  percent  of 
the  annual  quota.  The  unused  portion  of 
any  quarterly  quota  is  transferred  to  the 
next  quarter. 

With  the  exception  ot  the  quota 
revision,  management  of  the  surf  clam 
fishery  in  the  Nantucket  Shoals  Area  is 
based  on  the  current  F^P,  which 
specifies  unrestricted  fishing  until  50 
percent  of  the  annual  quota  is  harvested, 
at  which  time  the  Regional  Director  may 
impose  effort  limitations.  New 
management  measures  for  the 
Nantucket  Shoals  Area  were  proposed 
in  the  amendment,  but  were 
disapproved  during  Secretarial  review. 
The  disapproved  management  system 
included  bimonthly  quota  allocations 
and  a  four  tier  effort  control  system  that 
carried  with  them  a  potential  for  up  to 
24  management  actions  within  a  single 
fishing  year,  imposing  rapid  and 
repeated  changes  on  the  fishery.  The 
need  to  make  numerous  changes  within 


bimonthly  periods,  which  are  too  short 
to  both  monitor  landings  and  initiate 
effective  controls,  would  have  been 
administratively  excessive.  Further,  the 
measures,  designed  for  tight  control  of 
the  Nantucket  Shoals  resource  after  the 
fishery  was  closed  for  six  months  during 
1983,  were  determined  to  be  no  longer 
necessasry  and  appropriate  in  light  of 
available  resource  on  Georges  Bank, 
which  was  discovered  in  June  1984.  As  a 
result,  the  final  rule  differs  from  the 
proposed  rule  as  follows:  paragraph 
(a)(4)  of  S  652.7  was  deleted,  and  (a)(5) 
was  redesignated  as  (a)(4)-,  paragraphs 
(b)  (1),  (2),  (3),  and  (4)  of  §  652.21  were 
deleted  and  paragraph  (b)  was  revised 
to  make  the  management  of  Nantucket 
Shoals  consistent  with  the  procedures 
and  criteria  set  forth  in  S  652.21(a)  (1), 
(2),  and  (4)  of  the  implementing 
regulations;  paragraphs  (b)(2),  (d),  and 
(e)  of  S  652.22  were  deleted,  reverting 
management  of  the  area  to  §  652.22  (b), 
(d),  (e),  and  (f)  of  the  implementing 
regulations;  and  paragraph  (b)(2)  of  the 
same  section  was  retitled. 

Management  of  the  surf  clam  fishery 
in  the  Mid-Atlantic  Area  is  based  on  the 
current  FMP.  Amendment  6  contained 
two  provisions  involving  the  Mid- 
Atlantic  Area,  both  of  which  were 
disapproved  during  Secretarial  review. 
Those  measures  proposed  to  restrict 
Mid-Atlantic  surf  clam  vessels  to  one 
landing  per  day  when  fishing  in  the  Mid- 
Atlantic  Area,  and  to  prohibit  the 
Regional  Director  from  dividing  the 
fishing  hours  allowed  per  week  into 
more  than  one  fishing  period  when  the 
allowed  number  of  hours  is  12  or  less. 
The  disapproval  of  those  measures  was 
based  on  a  lack  of  data  justifying  the 
need  to  limit  numbers  of  trips  that  could 
be  taken  within  a  fishing  period,  the 
absence  of  information  on  an 
appropriate  minimum  number  of  hours 
for  a  fishing  period,  and  inadequate 
impact  analysis  of  the  proposed 
restrictions.  As  a  result,  the  final  rule 
differs  from  the  proposed  rule  by 
deleting  §  652.7(1),  redes'(?nating 
§  652.7(m)  as  (1),  and  deleting  the 
sentence  that  was  to  be  added  to 
§  652.22(a)(2). 

The  surf  clam  minimum  size  limit 
applies  in  all  three  areas  of  the  fishery. 
In  May  1984.  both  the  Mid-Atlantic  and 
the  New  England  Councils  voted  to 
extend  the  size  limit  to  New  England, 
consistent  with  the  size  limit  in  the  Mid- 
Atlantic  Area.  In  June  1984,  the  Mid- 
Atlantic  Council  adopted  Amendment  5 
to  the  FMP  which  contains  a  size  limit 
provision  without  geographic  limitation. 
Amendment  6  implements  the  May  1984 
joint  vote,  confirms  the  Amendment  5 
vote,  and  clarifies  the  record  of  actions 


extending  the  size  limit  to  New  England. 
Section  652.25  relative  to  size 
restrictions  remains  unchanged  from 
that  implemented  under  Amendment  5 
to  the  FMP.  In  §  652.7,  paragraph  (i)  of 
the  implementing  regulations  is  revised 
to  be  consistent  with  the  terms  of 
§  652.25,  by  deleting  reference  to  the 
limitation  of  the  regulation  to  possession 
only  in  the  Mid-Atlantic  Area,  and  is 
shown  here  in  the  public  interest. 

The  permit  eligibility  requirements  for 
the  New  England  Area  continue 
unchanged  for  both  the  Nantucket 
Shoals  and  Georges  Bank  Areas: 
specifically,  vessels  with  permits  issued 
under  the  moratorium  on  entry  of 
vessels  into  the  surf  clam  fishery  and 
vessels  with  permits  to  fish  only  in  the 
New  England  Area  may  fish  in  both  the 
Nantucket  Shoals  and  Georges  Bank 
Areas. 

Vessel  owners  or  operators  must 
notify  NMFS  in  advance  if  they  intend  to 
fish  for  surf  clams  in  a  notification  zone. 
This  measure  was  adopted  in  order  for 
NMFS  to  effectively  monitor  vessel 
activity  to  assure  that  surf  clam  harvests 
are  accurately  assigned  to  the  quota  of 
the  area  in  which  they  are  caught.  The 
notification  procedure  focuses  on  the 
movement  of  vessels  into  notification 
zones.,  i.e.,  areas  of  the  fishery  in  which 
they  hold  a  permit  but  do  not  usually 
fish.  Fifteen-day  advance  written  notice 
must  be  provided  by  vessel  owners  or 
operators  to  the  Regional  Director 
before  fishing  in  a  notification  zone  may 
begin.  For  vessels  authorized  to  fish  in 
both  the  Mid-Atlantic  and  New  England 
Areas  (i.e.,  with  permits  issued  under 
the  moratorium)  with  home  ports  in  the 
Mid-Atlantic  States,  the  Nantucket 
Shoals  and  Georges  Bank  Areas  are 
notification  zones.  For  vessels 
authorized  to  fish  in  both  the  Mid- 
Atlantic  and  New  England  Areas  (i.e., 
with  permits  issued  under  the 
moratorium)  with  home  ports  in  the  New 
England  States,  the  Mid-Atlantic  and 
Georges  Bank  Areas  are  notification 
zones.  For  vessels  authorized  to  fish 
only  in  the  New  England  Area,  the 
Georges  Bank  Area  is  a  notification 
zone.  Vessels  may  not  fish  in  more  than 
one  area  on  any  day.  If  an  operator 
intends  to  change  the  vessel's  area  of 
fishing,  NMFS  must  be  notified  in 
advance.  To  resume  fishing  in  the  home 
port  area,  the  vessel  owner  or  operator 
must  give  the  Regional  Director  not  less 
than  24  hours  advance  notice.  To  move 
from  one  notification  zone  to  another 
notification  zone,  the  vessel  owner  or 
operator  must  give  the  Regional  Director 
15  days  advance  written  notice. 

Notification  requirements  have  been 
addressed  differently  in  the  final  rule  for 
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a  group  of  vessel  owners  and  operators 
inadvertently  excluded  from  coverage 
under  the  definition  of  notification  zone 
in  the  proposed  rule.  The  previous 
definition  did  not  encompass  permit 
holders  whose  home  port  is  in  an  area  of 
the  fishery  in  which  they  do  not  hold  a 
permit  to  fish  for  surf  clams  and  have 
had  as  notification  zones  all  areas  of  the 
fishery  in  which  they  are  authorized  to 
fish  (i.e.,  Nantucket  Shoals  and  Georges 
Bank).  The  definition  of  "Notification 
Zone"  in  §  652.2  of  the  proposed  rule 
was  changed  to  encompass  this  group, 
thereby  establishing  Georges  Bank  as 
the  notification  zone  for  those  vessels 
with  permits  to  fish  for  surf  clams  in 
only  the  new  England  Area,  regardless 
of  their  home  port  area. 

A  further  clarification  to  the 
notification  procedures  is  reflected  in 
the  revision  of  §  652.2(b)(7)(v)  of  die 
proposed  rule,  renumbered  in  the  final 
rule  to  (b)(7)(vi).  This  section  stipulates 
the  conditions  under  which  a 
notification  received  by  the  Regional 
Director  is  cancelled.  This  section  does 
not  relieve  the  vessel  owner  or  operator 
from  providing  the  advance  notice  for 
switching  fishing  areas  required  by 
these  regulations. 

A  provision  in  Amendment  6  related 
to  the  notification  requirement  was 
disapproved  during  Secretarial  review. 
This  measure  would  have  prohibited  a 
vessel  fishing  in  a  notification  zone  from 
returning  to  fish  in  the  same  notification 
zone  within  the  same  calendar  month 
once  the  vessel  left  the  notification  zone 
to  fish  in  another  area.  This  measure 
was  replaced  with  the  15  day  advance 
notice  specified  in  the  rule.  It  was 
disapproved  because  it  would  have 
imposed  unintentional  negative  effects, 
treating  fishermen  leaving  a  notification 
zone  early  in  a  month  differently  than 
those  leaving  late  in  a  month.  Further, 
the  measure  would  have  allowed  the 
departure  of  vessels  from  notification 
zones  at  the  end  of  one  month  and  their 
rapid  return  at  the  start  of  the  next, 
defeating  the  very  purpose  of  the 
measure,  which  was  purported  to 
provide  adequate  notification  for 
statistical  and  enforcement  purposes. 
Therefore,  the  statement  of  this 
provision  in  the  preamble  to  the 
proposed  rule  is  superseded  in  the  final 
rule  by  its  disapproval. 

The  definition  of  "Home  Port" 
appearing  in  §  652.2  of  the  final  rule  is 
changed  from  the  port  appearing  on  a 
vessel  permit  application,  to  the  port 
appearing  on  a  vessel  permit.  This 
change  is  made  following  an 
administrative  determination  that  the 
designation  appearing  on  the  permit 
would  be  more  reliable  and  less  subject 


to  change  than  that  appearing  on  the 
vessel  application. 

Other  revisions  in  the  final  rule 
include  changes  at  §  652.5(b)(7)  by  (1) 
adding  additional  information  regarding 
the  content  of  notification  letters  in 
subsection  (i);  (2)  creating  a  new 
paragraph  (ii)  from  part  of  the  proposed 
paragraph  (i);  (3)  renumbering 
paragraphs  (ii)  and  (iii)  to  new 
paragraphs  (iii)  and  (iv);  (4)  deleting  the 
proposed  rule  paragraph  (iv):  and  (5) 
adding  a  new  paragraph  (vi)  to  clarify 
the  intent  of  the  section  as  it  appeared 
in  the  proposed  rule. 

The  Regional  Director  has  placed  on 
the  record  an  interpretation  of  a 
provision  in  Amendment  6  which  allows 
for  the  adjustment  of  a  surf  clam  quota 
between  quarters  and  calendar  years  if 
the  quota  is  either  not  met  or  is 
exceeded.  This  provision,  which  appears 
to  be  a  restatement  of  a  similar 
provision  in  Amendment  3,  extends  to 
the  New  England  fishery  a  provision 
which  had  been  previously  reserved  for 
the  larger,  more  active  mid-Atlantic 
fishery.  The  impacts  of  a  literal 
application  of  this  reconciliation  process 
may  now  be  much  greater  in  scope. 
While  the  value  of  the  rule  remains  as  a 
disincentive  from  exceeding  allowable 
quotas,  it  must  not  be  allowed  to  negate 
forecasts  of  appropriate  levels  of 
harvest  derived  from  the  quota-setting 
process.  The  rule  must  be  applied  in 
coordination  with,  and  not  to  the 
detriment  of,  the  quota-setting  process 
which  is  key  to  the  operation  of  the 
FMP. 

The  disapproval  of  the  bimonthly 
guidelines  for  Nantucket  Shoals 
removes  the  basis  for  applying  this 
provision  to  that  area,  as  contained  in 
§  652.21(b)(3)  of  the  proposed  rule.  At 
this  time,  therefore,  the  quota 
adjustment  provision  can  only  be 
implemented  on  Georges  Bank, 
consistent  with  §  652.21(a)(3). 

Information  Collection  Requirements 

OMB  had  not  approved  the 
information  collection  provisions  of  the 
FMP  at  the  time  this  rule  was  filed  for 
public  inspection  with  the  Office  of  the 
Federal  Register.  NOAA  fully  expects 
OMB  approval  of  these  provisions 
before  the  effective  date  of  this  rule. 

When  OMB  approval  is  granted  and  a 
control  number  is  issued,  the  Secretary 
of  Commerce  (Secretary)  will  publish  a 
notice  stating  the  approval  and  number, 
and  making  §§  652.5(b)(7)  and  652.7(a) 
(4)  and  (1)  effective  concurrently  with 
this  final  rule. 


Classification 

The  Secretary'  determined  that  die 
approved  provisions  of  the  amendment 
this  rule  implements  are  necessary  for 
the  conservation  and  management  of  the 
surf  clam  fishery  and  that  diey  are 
consistent  with  the  national  standards, 
other  provisions  of  the  Magnuson  Act. 
and  other  applicable  law. 

The  Council  prepared  an 
environmental  assessment  (EA)  for  this 
amendment  and  concluded  that  there 
will  be  no  significant  impact  on  the 
human  environment  as  a  result  of  this 
rule.  A  copy  of  the  EA  is  available  from 
the  Council  at  the  address  above. 

The  NOAA  Administrator  has 
determined  that  this  amendment  is  not  a 
"major  rule"  requiring  a  regidatory 
impact  analysis  under  Executive  Orxier 
12291.  A  summary  was  published  at  50 
FR  21910. 

The  Council  prepared  a  regulatory 
impact  review  which  concludes  that  this 
rule  will  have  the  economic  effects 
summarized  at  50  FR  21910.  A  copy  of 
this  review  may  be  obtained  from  the 
Council  at  the  address  above. 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
this  nde  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Both  large  and 
small  businesses  can  benefit  from  the 
delineation  of  the  Georges  Bank  area, 
and  the  increase  in  quota  in  the 
Nantucket  Shoals  Area,  and  will  equally 
share  the  costs  of  the  notification 
system.  As  a  result,  a  regulatory 
fiexibility  analysis  was  not  prepared. 

This  rule  contains  a  collection  of 
information  requirement  subject  to  the 
Paperwork  Reduction  Act  which  has 
been  submitted  for  approval  by  the 
Office  of  Management  and  Budget 

This  Council  determined  that  this  rule 
will  be  implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  r^iastal 
zone  management  programs  of  Maine. 
New  Hampshire,  Massachusetts,  Rhode 
Island.  Connecticut.  New  York.  New- 
Jersey,  Pennsylvania.  Delaware,  and 
Maryland.  This  determination  was 
submitted  for  review  by  the  responsible 
State  agencies  under  section  307  of  the 
Coastal  Zone  Management  Act.  The 
State  agencies  agreed  with  this 
determination. 

List  of  Subjects  in  50  CFR  Part  652 

Fisheries,  Reporting  and 
recordkeeping  requirements. 
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Dated:  August  9. 1985. 
loaeph  W.  Angelovic, 

Deputy  Assistant  Administrator  For  Science 
and  Technology,  National  Marine  Fisheries 
Service. 

For  the  reasons  set  out  in  the 
preamble,  NOAA  proposes  to  amend  50 
CFR  Part  652  as  set  forth  below: 

PART  652— [AMENDED] 

1.  The  authority  citation  for  Part  652 
reads  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  S  652.2,  remove  the  alphabetical 
designations  used  for  reference 
preceding  all  defined  terms  and  replace 
current  numerical  designations  with 
appropriate  alphabetical  letters;  add  the 
new  definitions  "Georges  Bank  Area", 
"Home  Port  Area",  "Home  Port".  Mid- 
Atlantic  States",  "Nantucket Shoals 
Area",  and  "New  England  States", 
"Notification  Zone"  in  alphabetical 
order  and  insert  a  new  last  sentence  in 
the  definition  "New  England  Area"  to 
read  as  follows: 

§652^    Definitions. 

*  *         •         *        • 

Georges  Bank  Area  means  that 
portion  of  the  New  England  Area  east  of 
69*  W.  longitude. 

•  •        •        *        • 

Home  Port  means  that  port  listed  as 
home  port  on  a  vessel  permit  on  file 
withNMFS. 

Home  Port  Area,  for  vessels  whose 
home  port  is  in  one  of  the  Mid-Atlantic 
States,  means  the  Mid-Atlantic  Area;  for 
vessels  whose  home  port  is  in  one  of  the 
New  England  states,  means  the 
Nantucket  Shoals  Area. 


Mid-Atlantic  States  means  the  States 
of  New  York,  New  Jersey,  Pennsylvania, 
Delaware,  Maryland,  or  Virginia. 

Nantucket  Shoals  Area  means  that 
portion  of  the  New  England  Area  west 
of  60*  W.  longitude. 

New  England  Area  *  *  'This 
includes  the  fishing  areas  designated  as 
the  Nantucket  Shoals  Area  and  the 
Georges  Bank  Area. 

New  England  States  means  the  States 
of  Connecticut,  Rhode  Island, 
Massachusetts,  New  Hampshire,  or 
Maine. 

Notification  Zone  means 

(a)  For  vessels  authorized  to  fish  in 
both  the  Mid-Atlantic  and  New  England 
Areas  with  home  ports  in  the  Mid- 
Atlantic  Area,  the  Nantucket  Shoals  and 
Georges  Bank  Areas  are  notification 
zones. 

(b)  For  vessels  authorized  to  fish  in 
both  the  Mid-Atlantic  and  New  England 
Areas  with  home  ports  in  the  New 


England  Area,  the  Mid-Atlantic  and 
Georges  Bank  Areas  are  notification 
zones. 

(c)  For  vessels  authorized  to  fish  only 
in  the  New  England  Area,  the  Georges 
Bank  Area  is  a  notification  zone. 

•  *        *        •        * 

3.  In  §  652.5,  new  paragraphs  (b)(7) 
and  (c)  are  added  to  read  as  follows: 

S  652.5    R«cordl(e«ping  and  reporting 
requirements. 

•  •         *        •        * 

(b)  Owners  and  operators.  •  •  • 
(7)  Notification  of  intention  to  fish,  (i) 
Vessel  owners  or  operators  must  inform 
the  Regional  Director  in  writing  not  less 
than  15  days  before  fishing  in  a 
notification  zone  may  begin.  The  written 
notification  should  include  the  following 
information: 

(A)  Permit  number  of  vessel: 

(B)  Notification  zone  in  which  vessel 
will  fish; 

(C)  Date  on  which  vessel  will  begin 
fishing  in  the  specified  notification  zone, 
and 

(D)  Name  and  address  of  vessel 
owner,  operator,  or  authorized  person 
providing  notification. 

(ii)  The  Regional  Director  will  issue  a 
letter  to  the  vessel  owner  or  operator 
specifying  the  date,  15  days  after  receipt 
of  notification,  on  which  fishing  in  a 
notification  zone  may  begin. 

(iii)  Vessel  owners  or  operators  who 
must  give  notice  in  order  to  fish  in  a 
notification  zone  include: 

(A)  Owners  or  operators  of  vessels 
with  permits  to  fish  in  both  the  Mid- 
Atlantic  and  New  England  Areas  and 
with  home  ports  in  the  Mid-Atlantic 
States  who  intend  to  fish  in  the 
Nantucket  Shoals  or  Georges  Bank 
Areas; 

(6)  Owners  or  operators  of  vessels 
with  permits  to  fish  in  both  the  Mid- 
Atlantic  and  New  England  Areas  and 
with  home  ports  in  the  New  England 
States  who  intend  to  fish  in  the  Mid- 
Atlantic  or  Georges  Bank  Area;  and 

(C)  Owners  or  operators  of  vessels 
with  permits  to  fish  only  in  the  New 
England  Area  who  intend  to  fish  in  the 
Georges  Bank  Area. 

(iv)  To  change  the  vessel's  area  of 
fishing  bom  one  notification  zone  to 
another  notification  zone,  the  vessel 
owner  or  operator  must  notify  the 
Regional  Director  in  writing  not  less 
than  15  days  in  advance  of  the  date 
fishing  is  to  begin. 

(v)  To  resume  fishing  in  the  home  port 
area,  the  vessel  owner  or  operator  must 
notify  the  Regional  Director  not  less 
than  24  hours  before  fishing  in  the  home 
port  area  is  to  resume. 


(vi)  Notifications  received  by  the 
Regional  Director  are  cancelled  if: 

(A)  Appropriate  notice  is  given  under 
§  652.5(b)(7)  (iv)  or  (v). 

(B)  A  vessel  intends  to  leave  the  home 
port  area  to  fish  in  a  notification  zone, 
but  fishes  for  surf  clams  in  the  home 
port  area  past  the  date  on  which  fishing 
in  the  notification  zone  was  scheduled 
to  begin  without  notifying  the  Regional 
Director,  and 

(C)  A  vessel  fishing  in  a  notification 
zone  returns  to  fish  for  surf  clams  in  the 
home  port  area  without  notifying  the 
Regional  Director. 

(c)  Vessel  owners  or  operators  with 
permits  to  fish  only  in  the  New  England 
Area  are  subject  to  the  requirements  of 
this  section.  "Nantucket  Shoals"  is 
substituted  for  "home  port  area"  in  all 
applicable  sections. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0648 ). 

4.  Section  652.7  is  amended  by  revising 
paragraph  (a)(3)  and  adding  new  paragraph 
(a)(4).  paragraph  (i)  is  revised,  paragraph  (1) 
is  redesignated  as  (m).  and  new  paragraph  (I) 
is  added  to  read  as  follows: 

§  652.7    Protiibitions. 

(a)  •  *  * 

(3)  On  days  of  the  week  in  which 
fishing  for  these  species  is  not 
authorized:  or 

(4)  Without  having  provided  the 
notice  required  by  §652.5(b)(7). 

*         *         *         *         • 

(i)  No  person  may  posses  surf  clams 
taken  in  violation  of  the  size  limit 
prescribed  in  §  652.25. 

***** 

(I)  No  person  may  fish  for  surf  clams 
in  a  notification  zone  or  resume  fishing 
in  a  home  port  area  prior  to  the  vessel's 
owner  or  operator  notifying  the  Regional 
Director  as  specified  by  these 
regulations. 
***** 

5.  In  §  652.21,  paragraph  (a)(3)  is 
amended  by  adding  the  following 
sentence  as  the  last  sentence  in  the 
existing  text,  paragraph  (b)  is  revised, 
paragraph  (c)  is  redesignated  as  (d),  and 
new  paragraph  (c)  is  added  to  read  as 
follows: 

§  652.21    Catcti  quotas. 

(a)  Surf  Clams:  Mid-Atlantic  Area. 

***** 

(3)  •  *  *  The  last  quarterly  period 
would  be  carried  over  to  the  first 
quarterly  period  of  the  next  year. 

***** 

(b)  Surf  Clams:  Nantucket  Shoals 
Area.  The  amount  of  surf  clams  which 
may  be  harvested  in  the  Nantucket 
Shoals  Area  by  fishing  vessels  subject 
to  these  regulations  will  be  specified 
annually  within  the  range  of  25.000  to 


200,000  bushels,  using  the  procedures 
and  criteria  set  forth  in  S  652.21(a)(1). 
(2),  and  (4). 
•        •        •        «        « 

(c)  Surf  clams:  Georges  Bank  Area. 
The  amount  of  surf  clams  which  may  be 
caught  in  the  Georges  Bank  Area  by 
fishing  vessels  subject  to  these 
regulations  will  be  specified  annually 
within  the  range  of  25,000  and  300,000 
bushels,  using  the  procedures  and 
criteria  set  forth  in  §  652.21(a).  This 
annual  quota  will  be  divided  into 
quarteriy  quotas,  the  quarters  and 
proportion  of  the  quota  being  January  1- 
March  31, 10  percent;  April  1-June  30,  40 
percent;  July  l-September  30,  40  percent; 
and  October  l-December  31, 10  percent. 


Each  fishing  quarter  will  begin  on  the 

first  Sunday  of  the  new  calendar 

quarter. 

•        *        •        •        » 

6.  In  §  652.22,  paragraph  (b)  is 
amended  by  removing  the  title  "Surf 
clams — New  England  Area — and  adding 
the  new  title  "Surf  Clams:  Nantucket 
Shoals  Area.",  paragraph  (b)(1)  is 
revised,  and  paragraph  (b)(2)  is 
amended  by  removing  the  title 
"Revisions."  and  adding  the  new  title 
"Management  measure  adjustments."  to 
read  as  follows: 

§652.22    Effort  rMtrictions. 

***** 

(b)  Surf  clams:  Nantucket  Shoals 
Area. 


(1)  The  fishing  week.  Fishing  for  surf 
clams  will  be  allowed  seven  days  per 
week.  The  fishing  week  begins  at  0001 
hours  Sunday  and  ends  at  2400  hours 
Saturday. 

(2)  Management  measure 
adjustments.  *  *  * 


§652.25    [AmwMted] 

7.  In  §  652.25.  the  word  "three"  is 
inserted  between  "all"  and  "areas"  in 
the  third  line  of  paragraph  (a)  to  read 
".  .  .  all  three  areas  .  .  .". 

[FR  Doc  85-19350  Filed  8^9-85:  5:00  pmj 
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This  section  of  the  FEDeRAL   REGISTER 
contains  notices  to  the  public  oH  the 
proposed  issuance  of  rules  end 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
inaKir>g  poor  to  the  adoption  of  the  final 
njies. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  29 

Tobacco  Irtspection;  Amendment  to 
Regulations  Relating  to  Fees  and 
Charges  for  Permissive  Inspection 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Secretary  of  Agriculture 
proposes  increasing  the  fees  and 
charges  assessed  by  the  Department  for 
permissive  inspection  and  certification 
of  tobacco  in  order  to  meet  the 
increased  costs  of  operating  the 
permissive  tobacco  inspection  program. 
This  increase  does  not  affect  the 
mandatory  inspection  fee. 

date:  Comments  must  be  submitted  on 
or  before  September  13. 1985. 
ADDRESS:  Send  comments  to  Lioniel  S. 
Edwards,  Director,  Tobacco  Division, 
Room  502  Annex  Building,  Agricultural 
Marketing  Service,  United  States 
Department  of  Agriculttire,  Washington. 
D.C.  20250.  Comments  will  be  available 
for  public  inspection  at  this  location 
during  the  hours  of  8:00  a.m.  to  4.30  p.m., 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 

Lioniel  S.  Edwards,  Director,  Tobacco 
Division.  U.S.  Department  of 
Agriculture,  Washington.  D.C.  20250, 
(2020)  447-2567. 
SUPPLEMENTARY  INFORMATION:  This 

proposed  rule  would  increase  the  fees 
and  charges  under  which  permissive 
tobacco  inspection  cmd  grading  services 
are  provided  to  those  requesting  the 
services.  The  Tobacco  Inspeaction  Act 
requires  that  permissive  inspections  be 
made  available  to  interested  parties  on 
a  fee  basis  sufflcient  to  recover  the  costs 
incurred  by  the  Department  for  the 
inspection  and  certification  of  tobacco, 
the  establishment  of  standards,  and 
other  sen/ices,  including  administrative 
and  supervisory  costs.  The  hourly  fee 
schedule  for  permissive  inspection  has 


not  been  increased  since  June  23, 1982 
(FR  27057).  The  Department  has 
determined  that  the  present  fees  for 
permissive  inspections  are  insufficient 
to  cover  the  Department's  costs.  The 
major  factors  causing  the  need  for  an 
increase  are  increase  in  salaries  and  the 
cost  of  workers'  compensation  and 
unemployment  compensation.  The 
Department  has  determined  that,  in 
order  to  cover  the  Depatment's  present 
costs  of  providing  permissive  tobacco 
inspection,  the  hourly  salary  fees  must 
be  increasd  from  a  "basic  hourly  salary 
of  $20.45",  an  "overtime  rate  of  $24.40", 
and  a  "Sunday  and  holiday  rate  of 
$30.50".  to  •'$22.30 '.  "26.60 ".  and 
"$33.35"  per  hour,  respectively. 

This  proposed  rue  has  been  reviewed 
under  USDA  procedures  established  to 
impleraent  Executive  Order  12291  and 
the  Secretary's  Memorandum  1512-1 
and  has  been  determined  to  be  a 
"nonmajor  rule"  because  it  does  not 
meet  and  of  the  criteria  established  for 
major  rules  under  the  Executive  Order. 

Additionally,  in  conformance  with  the 
pro\-i3ion8  of  the  Regulatory  Flexibility 
Act.  Pub.  L  96-354  (5  U.S.C.  601)  full 
consideration  has  been  given  to  the 
potential  economic  impact  upon  small 
business.  All  tobacco  warehousemen 
and  producers  fall  within  the  confines  of 
"small  business."  as  defined  in  the 
Regulatory  Flexibility  Act.  Wiliam  T. 
Manley,  Deputy  Administrator, 
Agricultural  Marketing  Service,  has 
certified  that  these  actions  will  have  no 
significant  economic  impact  upon  all 
entities,  small  or  large,  and  will  not 
substantially  affect  the  normal 
competition  in  the  market  place. 
Furthermore,  the  Department  is  required 
by  law  to  fix  and  collect  fees  and 
charges  to  cover  the  Department's  cost 
in  operating  the  tobacco  inspection 
program. 

Finally,  minor  typographical  errors 
and  errors  of  form  are  corrected  in  the 
citations  of  authority. 

List  of  Subjects  in  7  CFR  Part  29 

Administrative  practices  and  | 

procedure,  Tobacco. 

Accordingly,  the  Department  proposes 
to  amend  the  regulations  under  the 
Tobacco  Inspection  Act  contained  in  7 
CFR  Part  29  as  follows: 

PART  29— {AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  29  is  revised  to  read  as  follows: 


Authority:  Title  II  of  Pub.  L  98-180:  49  Stat. 
731.  as  amended  (7  U.S.C.  511  et  seq.],  unless 
otherwise  noted. 

2.  The  authority  citation  for  7  CFR 
Part  29,  Subpart  B  (7  CFR  29.12-29.500) 
is  removed. 

3.  The  authority  citation  for  7  CFR 
Part  29,  Subpart  F  (29  CFR  29.9201- 
29.9281)  is  revised  to  read  as  follows: 

Authority:  Pub.  L.  97-98;  95  Stat.  1266.  as 
amended  (7  U.S.C.  1314f). 

§29.123    [Anwnded] 

4.  Section  29.123(b)  is  amended  by 
removing  the  phrases  "$20.45  per  hour," 
"$24.40  per  hour,"  and  "$30.50  per  hour," 
and  inserting  in  lieu  thereof  "$22.30  per 
hour. "  "$26.60  per  hour,"  and  "$33.35  per 
hour."  respectively. 

§  29.9251    [Anoended] 

5.  Section  29.9251  is  amended  by 
removing  the  phrases  "$20.45  per  hour," 
"$24.40  per  hour,"  and  "$30.50  per  hour." 
and  inserting  in  lieu  thereof  "$22.30  per 
hour,"  "26.60  per  hour,"  and  "$33.35  per 
hour,"  respectively. 

Dated:  August  B.  1985. 
William  T.  Manley. 

Deputy  Administrator  Marketing  Programs. 
(FR  Doc.  85-19284  Filed  8-13-85;  8:45  am] 

BILUNO  CODE  3410-02-M 


Food  and  Nutrition  Service 

7  CFR  Parts  278  and  279 

[Amdt  No.  265] 

Food  Stamp  Program;  Forfeiture  and 
Denial  of  Property  Rights,  and 
Acceptance  of  Irrevocable  Letters  of 
Credit 

AGENCY:  Food  and  Nutrition  Service, 

USDA. 

action:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
implement  section  15(g)  of  the  Food 
Stamp  Act  of  1977,  as  amended,  by 
authorizing  the  Secretary  to  subject  to 
forfeiture  and  denial  or  property  rights 
any  nonfood  items,  moneys,  negotiable 
instruments,  securities  or  any  other 
items  of  value  that  are  furnished  or 
intended  fo  be  furnished  by  any  person 
in  exchange  for  food  coupons  or 
Authorization  to  Participate  (ATP)  cards 
in  any  manner  not  authorized  by  the 
Food  Stamp  Act  or  the  regulations 
issued  pursuant  to  the  Act.  The  rule 
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would  also  permit  firms  requesting 
continued  authorization,  or  applying  for 
reauthorization,  after  having  been 
assessed  a  sanction,  to  submit  to  FNS 
irrevocable  letters  of  credit  or  collateral 
bonds. 

DATE:  Comments  on  this  proposed  rule 
must  be  received  by  October  15, 1985. 
ADDRESS:  Comments  should  be 
submitted  to  Thomas  O'Connor, 
Supervisor,  Issuance  and  Benefit 
Delivery  Section,  Program  Design  and 
Rulemaking  Branch,  Program  Planning, 
Development  and  Support  Division, 
Family  Nutrition  Programs,  Food  and 
Nutrition  Service,  USDA,  3101  Park 
Center  Drive,  Alexandria,  Virginia 
22302.  All  virritten  comments  will  be 
open  for  public  inspection  at  the  office 
of  the  Food  and  Nutrition  Service  during 
regular  business  hours  (8:30  a.m.  to  5:00 
p.m.,  Monday  through  Friday),  at  3101 
Park  Center  Drive — Room  706. 
Alexandria,  Virginia  22302. 
FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  O'Connor,  Supervisor,  Issuance 
and  Benefit  Delivery  Section,  Program 
Design  and  Rulemaking  Branch,  Program 
Planning,  Development  and  Support 
Division,  Family  Nutrition  Programs, 
Food  and  Nutrition  Service,  USDA, 
Alexandria,  Virginia  22302,  (703)  75fr- 
3461. 

SUPPLEMENTARY  INFORMATION: 
Classification 

Executive  Order  12291.  The 
Department  has  reviewed  this  rule 
under  Executive  Order  12291  and 
Secretary's  Memorandum  No.  1512-1. 
The  rule  will  affect  the  economy  by  less 
than  $100  million  a  year.  The  rule  will 
not  raise  costs  or  prices  for  consumers, 
industries,  government  agencies  or 
geographic  regions.  There  will  be  no 
adverse  effects  upon  competition, 
employment,  investment,  productivity, 
innovation,  or  upon  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets.  Therefore, 
the  Department  has  classified  the  rule  as 
"not  major". 

Executive  Order  12372.  The  Food 
Stamp  Program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.551.  For  the  reasons  set  forth  in 
the  Final  rule  related  Notice(s)  to  7  CFR 
3015,  Subpart  V  (Cite  48  FR  29115,  June 
24. 1983:  or  48  FR  54317,  December  1, 
1983,  as  appropriate,  and  any 
subsequent  notices  that  may  apply),  this 
program  is  excluded  from  the  scope  of 
Executive  Order  12373  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Regulatory  Flexibility  Act.  This  rule 
has  been  reviewed  with  regard  to  the 


requirements  of  the  Regulatory 
Flexibility  Act,  Pub.  L  96-354.  Robert  E. 
Leard,  Administrator  of  the  Food  and 
Nutritiofi  Service,  has  certified  that  this 
action,  while  affecting  a  large  number  of 
retail  food  firms,  will  not  have  an 
economic  impact  on  small  entities. 
Although  a  large  number  of  small 
entities  may  be  affected,  the  economic 
impact  on  such  entities  will  be 
negligible. 

Background 

Forfeiture.  Each  year  the  Department 
investigates  approximately  5,000  firms 
which  are  authorized  to  participate  in 
the  Food  Stamp  Program.  During  the 
course  of  these  investigations, 
investigators  acquire  items  from 
individuals  and  firms  in  exchange  for 
food  stamps.  The  items  include  money, 
negotiable  securities,  non-food  items 
and  food.  It  has  been  and  is  the  policy  of 
the  Department  to  retain  custody  of  the 
items  acquired  through  these 
investigations  and  to  dispose  of  them 
through  donation  to  government  or 
charitable  institutions  or  through  other 
established  charmels  for  disposition. 

In  many  investigations  claims  are 
established  against  the  firms  to  recoup 
losses  of  $100  or  more  to  the  Federal 
Government.  Such  losses  may  be  the 
result  of  a  firm's  sale  of  ineligible  items 
for  food  coupons,  the  buying  or  selling  of 
coupons  or  ATPs  (trafficking),  the 
acceptance  of  food  coupons  in  payment 
of  cash  loans,  and/or  the  intentional 
acceptance  and  redemption  of  illegally 
acquired  food  coupons.  Until  recently, 
when  coupons  were  exchanged  for  cash 
during  an  investigation,  but  were  not 
recovered  prior  to  redemption,  the  value 
of  the  cash  received  was  subtracted 
from  the  value  of  the  coupons  tendered 
in  determining  the  amount  of  the  claims 
against  the  individual  or  firm.  The  entire 
value  of  the  coupons  was  not  claimed 
since  the  government  received  some  of 
the  value  in  the  form  of  cash  at  the  time 
of  the  transaction.  However,  when 
coupons  were  exchanged  for  ineligible 
items  other  than  cash,  the  value  of  the 
ineligible  item  was  not  considered  in 
determining  the  amount  of  the  claim 
filed  against  the  individual  or  firm.  The 
value  of  such  items  was  not  considered 
because  it  was  not  clear  what  the  value 
was  since  the  item  had  to  be  disposed  of 
and  costs  of  disposal  would  need  to  be 
accounted  for. 

The  result  of  this  policy  of  offsetting 
in  some  circumstances  but  not  in  others 
led  to  several  instances  in  which 
violators,  when  confronted  with  a  claim, 
demanded  the  return  of  the  items 
acquired  during  the  investigation.  The 
Department's  Office  of  Inspector 
General  requested  Congress  to  grant  the 


Secretary  specific  power  to  subject  to 
forfeiture  any  form  of  valuable  property 
that  is  illegally  furnished,  or  attempted 
to  be  furnished,  in  violation  of  the  law. 
Congress  reacted  by  adding  a  new 
subsection  16(g}  to  the  Food  Stamp  Act 
(7  U.S.C.  2024(g))  dealing  with  forfeiture 
of  such  property. 

This  proposed  rule  would  implement 
that  provision  of  the  Food  Stamp  Act  It 
would  provide  that  cash  or  other 
ineligible  items  which  are  received  by 
investigative  agents  in  exchange  for 
coupons  during  investigations  of  firms 
and  individuals  be  forfeited  without 
compensation  to  the  firms  or 
individuals,  whether  or  not  the  coupons 
tendered  by  the  investigative  agents  are 
subsequently  recovered  before  they  are 
redeemed.  Under  the  proposals,  any 
items  acquired  by  investigators  in 
exchange  for  food  stamps  would  be 
forfeited  to  the  Department  as  soon  as 
they  are  acquired.  Thus,  the  indJAndual 
or  firm  from  whom  the  items  were 
acquired  would  lose  their  title  to  the 
items  at  the  point  the  exchange  takes 
place.  Further,  in  computing  the  amount 
of  any  subsequent  claim  against  the 
violator,  the  value  of  forfeited  items 
would  not  be  considered. 

In  addition  to  establishing  the 
Department's  right  to  retain  possession 
of  items  acquired  during  investigations, 
this  proposal  would  establish  formal 
procedures  for  keeping  records,  storing, 
and  disposing  of  forfeited  items.  TTie 
proposed  rules  would  establish  the  FNS 
Regional  Administration  in  each  FNS 
Region  as  the  custodian  of  forfeited 
property.  This  responsibility  could  be 
delegated  by  the  Region  Administrator. 
The  custodian  would  be  the  person  to 
whom  investigators  give  the  items  they 
obtain  during  investigations.  Upon 
receipt  of  these  items  the  custodian 
must  store  them.  This  can  be  done  by 
placing  the  items  under  seal  storing 
them  in  a  location  chosen  by  the 
Secretary,  or  turning  them  over  to  GSA 
for  storage. 

The  custodian  would  also  be 
responsible  for  notifying  the  owners  of 
forfeited  items  that  the  Department  had 
the  items  and  was  subjecting  them  to 
forfeiture.  The  owners  of  forfeited  items 
will  not  always  be  known  since  there 
may  be  instances  in  which  the  items 
acquired  by  investigators  were  stolen 
items  that  did  not  belong  to  the  person 
from  whom  they  were  acquired.  In  such 
a  situation,  the  person  from  whom  the 
items  were  acquired  would  be  notified. 
It  is  important  that  the  sending  of  the 
notification  of  forfeiture  be  coordinated 
with  the  investigators.  It  may  be  that  the 
custodian  will  receive  items  from 
investigators  before  an  investigation  is 
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fmisbed.  The  premature  sending  of  the 
notincation  could  compromise  the 
continued  investigation.  Therefore,  the 
proposal  provides  that  the  notification 
be  included  with,  or  sent  at  the  same 
time  as,  the  charge  letter  or  warning 
letter  that  is  sent  to  the  firm  or 
individual. 

The  last  duty  of  the  custodian  is  the 
disposal  of  forfeited  items.  The  proposal 
would  require  that  forfeited  items  be 
held  in  storage  for  at  least  three  months, 
or  longer  if  needed  as  evidence.  (Food, 
however,  would  be  disposed  of  as  soon 
after  receipt  as  possible).  The  custodian 
would  have  several  options  for  the 
disposal  of  items.  They  could  be 
retained  for  ofHcial  use,  donated  to 
governmental  or  nonprofit  institutions, 
destroyed,  returned  to  the  rightful 
owners,  or  turned  over  to  GSA.  The 
costs  of  processing  forfeited  items,  such 
as  the  costs  of  storage  and  the  costs 
associated  with  the  sale  of  items,  would 
be  deducted  &om  the  proceeds  of  sales 
or  from  forfeited  money.  The  remaining 
funds  would  be  deposited  with  the  U.S. 
Treasury  Department 

Since  the  forfeiture  of  items  is  a 
negative  action  against  an  individual  or 
firm,  the  proposal  would  allow  the 
forfeiture  action  to  be  appealed  through 
the  agency's  administrative  appeal 
process.  The  same  rules  that  apply  to 
appeal*  of  other  negative  actions  also 
would  apply  to  appeals  of  forfeiture 
with  the  following  differences.  Before  an 
appeal  for  the  return  of  forfeited  items 
or  for  compensation  for  forfeited  items 
that  have  been  disposed  of  can  be 
accepted,  the  appellant  must  provide  a 
complete  description  of  the  forfeited 
items,  proof  of  ownership  of  the  items 
and  justification  for  the  return  of  or 
compensation  for  the  items.  The  agency 
would  retain  possession  of  forfeited 
items  during  any  administrative  appeal 
process  requested  by  the  owners. 

As  noted  above,  there  may  be 
circumstances  in  which  the  actual 
owner  of  a  forfeited  item  cannot  be 
found.  In  order  to  give  the  owner  an 
adequate  opportunity  to  appeal  for 
return  of  or  compensation  for  the  item 
should  the  owner  discover  at  a  later 
time  that  the  item  was  forfeited,  the 
rules  would  provide  a  longer  period  of 
time  for  an  appeal  to  be  filed.  This  90 
day  period  would  apply  only  to  owners 
who  could  not  be  notified  of  the 
forfeiting.  The  90  day  period  coincides 
with  the  retention  period  of  the  items 
and  would  begin  at  the  time  the 
notification  of  forfeiture  is  sent  to  the 
violators. 

As  with  other  appeals  those  who  are 
not  satisfied  with  the  determination  of 
an  administrative  review  may  take  the 
case  to  court.  They  may  file  a  complaint 


with  a  court  of  appropriate  jurisdiction 
within  30  days  of  receiving  the  final 
determination  of  the  review  officer. 
Exhaustion  of  the  administrative  review 
process  under  Section  14  of  the  FS  Act  is 
a  prerequisite  for  judicial  review. 

Letters  of  Credit  On  August  13, 1984, 
a  regulatory  amendment  became 
effective  which  required  firms  that  had 
previously  been  sanctioned,  and  which 
wanted  to  remain  authorized  or  to  apply 
for  reauthorization,  to  submit  a 
collateral  bond  to  FNS.  During  the  first 
four  months  after  implementation,  it  was 
learned  that  retail  food  firms  were 
having  difficulty  in  obtaining  bonds,  due 
mainly  to  the  fact  that  commercial 
bonding  agents  were  not  interested  in 
issuing  bonds  in  the  low  amounts  which 
we  required.  In  addition,  most  bonding 
companies  would  not  issue  a  collateral 
bond  which  was  payable  on  demand. 
This  requirement  was  mandatory  in 
order  to  fulfill  the  requirements  of  the 
Act  which  stated  that  the  bond  was  to 
ensure  payment  of  a  future  fiscal  claim 
(without  third  party  intervention). 

In  looking  for  another  instrument 
which  would  fulfill  the  Act's 
requirement  FNS  concluded  that  I 

irrevocable  letters  of  credit  would 
satisfy  the  Agency's  need.  Letters  of 
credit  are  issued  by  a  majority  of 
commercial  banks,  are  available  in 
amounts  as  low  as  $1,000,  and  are 
convertible  to  negotiable  instruments  for 
the  collection  of  outstanding  fiscal 
claims.  This  proposed  amendment  will 
permit  firms  subject  to  the  bonding 
requirement  to  submit  irrevocable 
letters  of  credit  or  collateral  bonds  to 
regain  authorization. 

Implementation 

The  acceptance  of  letters  of  credit 
and  the  forfeiture  and  denial  of  property 
rights  will  become  effective  upon  final 
publication  of  this  rule. 

List  of  Subjects 

7  CFR  Part  278 

Administrative  practice  and 
procedure.  Banks.  Banking.  Claims, 
Food  stamps.  Groceries-retail, 
Groceries,  General  line-wholesaler. 
Penalties. 

7  CFR  Part  279 

Administrative  practice  and 
procedure.  Food  stamps.  Groceries- 
retail,  Groceries,  General  line- 
wholesaler. 

Therefore,  7  CFR  Parts  278  and  279  are 
proposed  to  be  amended  as  follows: 


PART  278— PARTICIPATION  OF 
RETAIL  FOOD  STORES,  WHOLESALE 
FOOD  CONCERNS  AND  FINANCIAL 
INSTITUTIONS 

1.  The  authority  citation  for  Parts  278 
and  279  is  revised  to  read: 

Authority:  91  Stat.  958  (7  U.S.C  2011-2028]. 
unless  otherwise  noted. 

§§  278.1. 278.6, 278.7  and  278J 

[Amended] 

2.  7  CFR  Part  278  is  amended  by 
removing  the  words  "bond",  "bonds" 
and  "collateral  bond"  and  inserting  in 
their  place,  the  words  "irrevocable  letter 
of  credit  or  collateral  bond"  in  the 
following  places: 

A.  7  CFR  278.1  (b)(4)(i),  (b)(4){i)(D), 
and  {b)(4)(ii); 

B.  7  CFR  278.6  (h)(3),  and 

C  7  CFR  278.7  (a),  (b),  (b)(1),  (b)(2). 
(b)(4),  (b)(5),  and  (b)(6). 

3.  7  CFR  Part  278  is  amended  by 
removing  the  words  "bonding  agent" 
and  inserting,  in  their  place,  the  words 
"insured  financial  institution  or  bonding 
agent"  in  the  following  places: 

A.  7  CFR  27ai  (b){4)(i)(A)  and 
(b)(4)(i)(C),  and 

B.  7  CFR  27a7  (b)(2).  (b)(3).  and  (b)(4). 

4.  In  S  278.7,  a  new  paragraph  (h)  is 
added  to  read  as  follows: 

S  278.7  Determination  and  disposition  of 
daima — retain  food  stores  and  wtioiesate 
food  concerns. 

***** 

(h)  Forfeiture  and  denial  of  property 
rights. 

(1)  Any  items  or  property  of  value 
exchanged  or  intended  to  be  exchanged 
for  food  stamps  or  food  stamp 
authorization  documents  in  any  manner 
not  authorized  by  the  Food  Stamp  Act  or 
regulations  issued  pursuant  to  the  Act 
are  subject  to  forfeitiue  and  denial  of 
property  rights  upon  final  determination 
of  a  violation.  Such  items  are  forfeited  to 
the  Department  at  the  time  the 
Department  obtains  custody  of  them. 
The  value  of  forfeited  items  shall  not  be 
considered  when  a  claim  is  filed  against 
a  violator  to  recover  losses  to  the 
government  which  result  from  the 
violations  that  occiured. 

(2)  The  FNS  regional  administrators  or 
the  designated  officials  of  other  local. 
State  or  federal  law  enforcement 
agencies  shall  be  the  custodians  of  items 
acquired  during  their  respective 
investigations.  Custodians  shall  receive, 
store  and  dispose  of  all  items  acquired 
as  a  result  of  investigative  activities. 

(i)  Upon  receiving  items  subject  to 
forfeiture  the  custodian  shall: 

(A)  Place  the  property  under  seal; 

(B)  Remove  the  property  to  a  location 
designated  by  the  Secretary;  or 
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(C)  Request  the  General  Services 
Administration  (GSA)  to  take 
possession  of  the  property  and  remove  it 
to  an  appropriate  location  for  storage. 

|ii)  The  custodian  shall  store  items 
received  at  a  location  in  the  judicial 
district  where  the  items  were  acquired 
unless  good  cause  exists  to  store  the 
items  elsewhere. 

(iii)  The  custodian  shall  ensure  that 
the  owners  of  the  items  subject  to 
forfeiture  are  notified  of  the  forfeiture  of 
the  items.  If  th«  owner  is  not  known,  the 
firm  or  individual  from  which  the  items 
were  acquired  shall  be  notified  of  the 
forfeiture.  The  notice  shall  inform  the 
owners,  firms  or  individuals  of  the  right 
to  request  an  administrative  review  of 
the  forfeiture,  as  provided  for  in 
paragraph  (h)(4J  of  this  section.  This 
notification  shall  be  combined  with  the 
letter  provided  to  firms  under  S  278.6(b) 
charging  them  with  violations  whenever 
civil  program  violations  are  charged. 

(iv)  Property  of  any  type,  with  the 
exception  of  food,  which  is  subject  to 
forfeiture  will  be  held  by  the 
Department  for  at  least  three  months,  or 
longer  if  the  property  is  required  as 
evidence  in  legal  proceedings. 
Perishable  food  will  be  disposed  of 
immediately  after  its  purchase.  A  listing 
of  all  property  which  is,  or  has  been,  in 
the  possession  of  the  Department  shall 
be  retained  for  3  years  from  the  date  of 
acquisition  or  seizure. 

(v)  After  three  months,  the  custodians 
are  authorized  to  dispose  of  any 
property  in  accordance  with  appUcable 
statutes  or  regulations  relative  to 
disposal.  In  disposing  of  forfeited  items 
which  are  not  required  by  law  to  be 
destroyed  and  which  are  not  harmful  to 
the  public,  the  custodian  may: 

(A)  Retain  the  items  for  official  use; 

(B)  Donate  the  items  to  government 
facilities  such  as  hospitals  or  to  any 
recognized  nonprofit  charitable 
organizations;  or 

IC)  Request  that  GSA  take  custody  of 
the  items  and  remove  them  for 
disposition  or  sale.  Firearms  forfeited 
under  this  section  may  be  used  by 
another  federal  entity,  sold  to  any  State, 
or  destroyed  by  GSA. 

(vi)  Proceeds  from  the  sale  of  forfeited 
property  and  any  moneys  forfeited  shall 
be  used  to  pay  all  proper  expenses  of 
the  proceedings  for  forfeiture  and  sale 
including  expenses  of  seizure, 
maintenance  of  custody,  advertising, 
and  court  costs.  Moneys  remaining  after 
payment  of  such  expenses  shall  be 
forwarded  to  the  United  States  Treasury 
•for  deposit. 

(3)  The  owners  of  any  items  which 
have  been  subject  to  forfeiture  may 
H'quest  that  forfeited  items  be  returned 
or  that  compensation  be  made  if  the 


custodian  has  already  disposed  of  the 
items.  Such  a  request  shall  be  made 
through  the  administrative  review 
process  established  in  Part  279  of  this 
chapter. 

(i)  In  addition  to  meeting  the 
requirements  established  in  Part  279  of 
this  chapter,  a  request  for  an 
administrative  review  of  the  forfeiture  of 
items  shall  include  the  following: 

(A)  A  complete  description  of  the 
items,  including  serial  numbers,  if  any; 

(B)  Proof  of  the  person's  interest  in  the 
items  such  as  bills  of  sale  or  other 
satisfactory  documentary  evidence;  and, 

(C)  Justification  for  the  return  of  the 
items  or  compensation  for  the  items. 

(ii)  In  situations  in  which  the  owner  of 
forfeited  items  is  the  person  from  whom 
the  items  are  acquired,  the  owner  shall 
have  10  days  from  the  date  of  delivery 
of  the  notice  of  forfeiture  to  file  a  timely 
request  for  an  administrative  review  of 
the  forfeiture.  If  the  forfeited  items  were 
acquired  from  someone  other  than  the 
owner,  the  owner  shall  have  90  days 
from  the  date  of  delivery  of  the  notice  of 
forfeiture  to  file  a  timely  request  The 
agency  will  retain  possession  of 
forfeited  items  during  the  appeals 
process. 

5.  In  9  27&a,  the  first  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

§  278.8    AdmMstratfve  r*v(«w— rvtalt  food 
stores  and  wfiotesale  food  concfrm, 

(a)  Requesting  review.  A  food  retailer 
or  wholesaler  aggrieved  by 
administrative  action  under  SS  278.1, 
27a2,  278.6  or  278.7  may,  within  the 
period  stated  in  S  279.5  of  this  chapter, 
file  a  written  request  for  review  of  the 
administrative  action  with  a  review 
officer.  •  •  • 


PART  279— ADMINISTRATIVE  AND 
JUDICIAL  REVIEW— FOOD  RETAILERS 
AND  FOOD  WHOLESALERS 

6.  In  S  279.3,  introductory  paragraph 
(a)  and  paragraphs  (a)(1),  (a)(4)  and 
(a)(5)  are  revised  and  a  rtew  paragraph 
(6)  is  added.  The  changes  read  as 
follows: 

§279.3    AuttKMity  and  lurlsdtetion. 

[a)  Jurisdiction.  A  food  stamp  review 
officer  shall  act  for  the  Department  on 
requests  for  review  filed  by  firms  or 
individuals  aggrieved  by  any  of  the 
following  actions: 

(1)  Denial  or  v/ithdrawal  of  an 
authorization  to  participate  on  the 
program  under  §  §  278.1  and  Z78.2(n); 

(4)  Assertion  of  a  claim  imder 
§  278.7fa): 


(5)  Forfeiture  of  part  or  all  of  an 
irrevocable  letter  of  credit  or  collateral 
bond  under  \  278.1,  if  the  request  for 
review  is  made  by  the  authorized  firm. 
The  food  stamp  review  officer  shaQ  not 
accept  requests  for  review  made  by  an 
insured  financial  institution  or  bonding 
agent;  or 

(6)  Forfeiture  and  denial  of  property 
rights  of  any  nonfood  items  fianished  or 
intended  to  be  furnished  by  any  person 
in  exchange  for  coupons  or  ATP  cards  ia 
violation  of  the  Act  or  Part  278  of  the 
regulations. 

•        •        •        •        • 

7.  In  5  279.5,  introductory  paragraph 
(c)  and  the  first  sentence  oif  paragraph 
(c)(2)  are  revised  to  read  as  follows: 

9  279.S    MsfMsr  of  IMiiq 


(c)  Time  limit  for  requesting  review.  A 
request  for  review  shall  be  filed  with  the 
Director,  Administrative  Review 
Division,  within  10  days  of  the  date  d 
delivery  of  the  notice  of  actions  tisted  in 
S  279.3.  with  the  exception  noted  in 
S  278.7(h)(3)(ii).  Firms  and  individuals 
seeking  administrative  review  under 
SS  278.7(h}(3)(ii)  and  279J  shall  have  10 
days  to  file  a  request  for  review  if  the 
forfeited  items  were  acquried  bma  them 
as  owners;  if  the  forfeited  items  were 
acquired  from  someone  other  than  the 
owner,  the  owner  shall  have  ainety  (90) 
days  to  file  a  request  for  review.  For 
purposes  of  determining  whether  a  filing 
date  is  timely: 
•        •        *        •        • 

(2)  In  computing  the  10-day  and  90- 
day  periods,  the  day  of  deUvery  of  the 
notice  of  the  action  for  which  review  is 
requested  shall  not  be  included.  *  *  * 

8.  In  S  279.7,  the  second  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

§  279.7    Action  upon  receipt  of  a  request 
for  review. 

[a)  Holding  action.  *  *  *  If  the 
adniinistrative  action  in  question  is  a 
denial  of  authorization  to  participate  in 
the  program,  a  denial  of  a  claim  brou^t 
by  a  firm  or  individual  against  FNS,  the 
forfeiture  of  an  irrevocable  letter  of 
credit  or  collateral  btmd,  or  the 
forfeiture  and  denial  of  property  rights 
of  items  furnished  or  intended  to  be 
furnished  in  violation  of  the  Act  the 
review  officer  shall  direct  that  the  firm 
or  individual  not  be  approved  for 
participation,  not  be  paid  any  part  of  the 
disputed  claim,  not  be  reimbursed  for 
any  irrevocable  letter  of  credit  or 
collateral  bond  forfeiture,  or  not  be 
granted  the  return  of  forfeited  property. 
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until  the  review  ofHcer  has  made  a 
determination.  *  *  * 

•  *        •        *        * 

9.  In  §  279.6.  paragraphs  (e).  (f)  and  (g) 
are  redesignated  paragraphs  (g).  (h)  and 
(i)  respectively,  and  new  paragraphs  (ej 
and  [f]  are  added,  to  read  as  follows: 

§  279.8    Determination  of  ttie  food  stamp 
review  officer. 

•  «         «         *         * 

(e)  Review  of  forfeiture  of  irrevocable 
letter  of  credit  or  collateral  bond.  In  the 
case  of  a  request  for  review  of  forfeiture 
of  an  irrevocable  letter  of  credit  or 
collateral  bond  to  satisfy  part  or  all  of  a 
claim,  the  determination  of  the  food 
stamp  review  officer  shall  sustain  the 
action  under  review,  shall  specify  the 
amount  of  claim  to  be  paid  to  FNS,  or 
shall  specify  that  the  irrevocable  letter 
of  credit  or  collateral  bond  not  be 
forfeited. 

(f)  Review  of  forfeiture  and  denial  of 
property  rights.  In  the  case  of  a  request 
for  review  of  a  forfeiture  and  denial  of 
property  rights,  the  determination  of  the 
food  stamp  review  officer  shall  sustain 
the  action  under  the  review  or  shall 
specify  that  the  property,  or  any  part 
thereof,  be  returned  to  the  owner  with 
the  restoration  of  property  rights. 

•  *        •        *        • 

Dated:  August  B,  1985. 
Robert  E.  Leaid. 
Administrator. 

(FR  Doc.  85-19296  Filed  8-13-85:  8:45  am] 
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Agricultural  Marketing  Service 

7  CFR  Parts  1002  and  1004 

I  Docket  Nos.  AO-160-A62  and  AO-71-A741 

Milk  in  ttie  Middle  Atlantic  and  New 
York-New  Jersey  Marketing  Areas; 
Decision  on  Proposed  Amendments  to 
Tentative  Marketing  Agreements  and 
to  Orders 

agency:  Agricultural  Makreting  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  decision  would  expand 
the  Middle  Atlantic  and  New  York-New 
Jersey  marketing  areas  to  include  20 
east  central  and  northeastern 
Pennsylvania  counties  based  on 
industry  proposals  considered  at  a 
public  hearing  held  in  July-October  1983 
on  24  separate  days.  The  Middle 
Atlantic  marketing  area  would  be 
expanded  to  include  5  additional 
unregulated  east  central  Pennsylvania 
counties  and  the  New  York-New  Jersey 
marketing  area  would  be  expanded  to 
include  15  additional  unregulated 


northeastern  Pennsylvania  counties.  The 
decision  also  would  revise  the  location 
adjustment  provisions  of  the  two  orders 
to  more  closely  align  fluid  milk  (Class  I] 
prices  at  various  plant  locations  in  the 
expanded  territory.  The  order 
expansions  and  changes  in  location 
adjustments  are  needed  to  reflect 
current  marketing  conditions  and  to 
assure  orderly  marketing  in  the  two 
Federal  order  marketing  areas.  A 
referendum  will  be  conducted  in  each 
market  to  determine  whether  producers 
who  supplied  milk  during  February  1985 
to  each  milk  order  area,  as  expanded 
herein,  favor  the  issuance  of  the  order. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maurice  M.  Martin,  Marketing 
Specialist,  Dairy  Division,  Agricultural 
Marketing  Service,  United  States 
Department  of  Agriculture,  Washington. 
D.C.  20250,  (202)  447-7183. 
SUPPlfMENTARY  INFORMATION:  This 
administrative  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 
Title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12291. 

William  T.  Manley,  Deputy 
Administrator,  Agricultural  Marketing 
Service,  has  certified  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  amendments  will  promote 
orderly  marketing  of  milk  by  producers 
and  regulated  handlers. 

The  hearing  notice  specifically  invited 
interested  persons  to  present  evidence 
concerning  the  probable  regulatory  and 
informational  impact  of  the  proposals  on 
small  businesses.  This  decision  contains 
an  economic  analysis  and  takes  into 
consideration  the  impact  of  the 
proposed  changes  in  regulation  on  the 
dairy  industry,  including  to  the  extent 
necessary,  the  impact  of  such  changes 
on  small  businesses.  Although  this 
decision  is  not  identical  to  a  regulatory 
flexibility  analysis,  it  is  based  on  the 
record  evidence  obtained  at  a  public 
hearing  and  therefore  serves  the  same 
purpose. 

(Mor  documents  in  this  proceeding; 

Notice  of  Hearing:  Issued  June  17, 
1983:  published  June  23. 1983  (48  FR 
28655). 

Recommended  Decision:  Issued 
March  5, 1985:  published  March  11, 1985 
(50  FR  9637). 

Extension  of  time  for  filing  exceptions: 
Issued  April  5, 1985;  published  April  10, 
1985  (50  FR  14110). 

Preliminary  Statement 

A  public  hearing  was  held  upon 
proposed  amendments  to  the  marketing 
agreements  and  the  orders  regulating  the 
handling  of  milk  in  the  Middle  Atlantic 


and  New  York-New  Jersey  marketing 
areas.  The  hearing  was  held,  pursuant  to 
the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601  et  seq.),  and  the 
applicable  rules  of  practice  (7  CFR  Part 
900),  at  Allentown,  Pennsylvania,  on 
July  19-August  12  and  October  17-26, 

1983,  and  at  Philadelphia,  Pennsylvania, 
on  September  12-13, 1983.  Notice  of  such 
hearing  was  issued  June  17, 1983,  and 
published  June  23, 1983  (48  FR  28655). 

Upon  the  basis  of  the  evidence 
introduced  at  the  hearing  and  the  record 
thereof,  the  Deputy  Administrator, 
Marketing  Programs,  on  March  5, 1985. 
filed  with  the  Hearing  Clerk,  United 
States  Department  of  Agriculture,  his 
recommended  decision  containing 
notice  of  the  opportunity  to  file  written 
exceptions  thereto. 

This  hearing  was  reopened  on  several 
occasions  since  the  initial  sessions  were 
held  in  July-October  1983.  The  reopened 
hearings  concerned  issues  that  were  not 
included  at  the  July-October  1983 
sessions.  Set  forth  below  is  a  summary 
of  those  various  proceedings. 

A  public  hearing  was  held  on  May  23. 

1984,  that  reopened  the  July-October 
1983  hearing  pursuant  to  a  notice  issued 
May  2. 1984  (49  FR  19502)  concerning 
proposed  amendments  to  the  Middle 
Atlantic  milk  order.  Based  on  the 
evidence  presented  at  that  reopened 
hearing  the  Assistant  Secretary  issued  a 
final  decision  on  August  6, 1984  (49  FR 
32209)  and  an  order  amending  the 
Middle  Atlantic  milk  order,  effective 
September  1, 1984,  on  August  17. 1984 
(49  FR  33431).  The  September  1 
amendments  revised  "5  1004.7  Pool 
plant"  provisions  to  provide  that  a 
distributing  plant  would  continue  to  be 
fully  regulated  for  the  immediately 
succeeding  two  months  if  it  meets  the 
total  Class  I  disposition  percentage 
requirement  during  the  prior  month  and 
continues  to  meet  the  15  percent  in-area 
Class  I  disposition  requirement  during 
such  months.  The  amendment  also 
revised  "§§  1004.9  Handler  and  1004.30 
Reports  of  receipts  and  utilization" 
provisions  to  allow  a  federation  of 
cooperative  associations  to  act  as  a 
handler  in  diverting  the  member  milk  of 
its  individual  cooperative  associations 
to  nonpool  plants  and  to  report  such 
receipts  and  disposition  to  the  market 
administrator.  Finally  the  amendments 
also  revised  "§  1004.12  Producer" 
provisions  by  increasing  from  40  to  50 
percent  the  percentage  of  a  cooperative 
association  or  federation  of  cooperative 
associations  member  milk  supply  that 
may  be  diverted  from  pool  plants  to 
nonpool  plants. 
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Another  pubtic  hearing  was  held  July 
25-27, 1984.  that  reopened  the  July- 
October  1983  hearing  pursuant  to 
notices  issued  June  22,  1984  (49  FR 
26239)  and  }uly  3, 1984  (49  FR  27769) 
involving  all  45  federal  milk  orders  to 
consider  a  proposal  to  establish  a 
separate  class  of  utilization  for  milk 
used  to  make  butter  and  nonfat  dry  milk 
in  each  milk  order.  The  proposed 
minimum  price  under  the  orders  for  the 
new  class  would  have  been  the  lower  of 
the  presently  used  Minnesota-Wisconsin 
price  for  manufacturing  grade  milk  or  a 
product  formula  price  based  on  market 
prices  for  butter  and  nonfat  dry  milk. 
This  proceeding  was  terminated  by  the 
Deputy  Assistant  Secretary,  Marketing 
and  Inspection  Services,  on  June  24, 1985 
(50  FR  27003). 

The  hearing  was  reopened  again  to 
consider  proposed  amendments  to  the 
Middle  Atlantic  order  on  September  13, 
1984,  pursuant  to  a  notice  of  hearing 
issued  August  30, 1984  (49  FR  35100). 
The  September  13  reopened  hearing 
concerned  proposals  to  revise  the  base- 
excess  provisions  and  the  qualification 
requirements  for  a  reverse  processing 
plant  operated  by  a  federation  of 
cooperative  associations.  Based  on 
testimony  presented  at  the  September  13 
reopened  hearing  the  Deputy  Assistant 
Secretary  on  October  17, 1984  (49  FR 
42737)  issued  an  emergency  partial  final 
decision  and  on  November  6, 1984  (49 
FR  344986)  the  Assistant  Secretary 
issued  an  order  amending  the  order 
effective  November  14, 1984.  The 
November  14  amendments  revised 
"5  1004.92  Computation  of  base  for  each 
producer"  provisions  to  include  in  the 
computation  of  a  producer's  base  milk 
deliveries  during  the  1984  base-forming 
period  of  August  through  December  the 
dairy  farmer's  eligible  deliveries  to 
plants  regulated  under  other  Federal 
milk  orders  along  with  the  dairy 
farmer's  dehveries  of  producer  milk 
under  the  Middle  Atlantic  order. 

The  other  proposal  considered  at  the 
September  13  reopened  hearing  would 
permit  a  federation  of  cooperative 
associations  to  qualify  as  a  pool  plant 
under  certain  conditions  its  reserve 
processing  plant  that  is  not  completely 
separated  from  a  nonpool  plant  located 
on  the  same  premises.  Based  on  the 
evidence  concerning  this  issue,  the 
Acting  Assistant  Secretary  issued  a  final 
decision  on  March  2Z  1985  (50  FR  12813) 
and  an  order  amending  the  Middle 
Atlantic  order,  effective  June  1, 1085,  on 
April  19, 1985  (50  FR  16452).  The  June  1 
amendments  revised  "J  1004.7  Pool 
plant"  provisions  to  afford  pool  plant 
status  to  a  reserve  processing  plant 
operated  by  a  federation  of  cooperative 


associations  if  it  is  proven  to  the 
satisfaction  of  the  market  administrator 
that  a  pipeline  maintained  between  the 
pool  plant  and  a  nonpool  plant  operated 
by  another  person  and  located  on  the 
same  premises  is  used  only  to  move  by- 
products (not  milk)  between  such  plants. 

The  material  issues,  findings  and 
conclusions,  rulings,  and  general 
findings  of  the  recommended  decision 
are  hereby  approved  and  adopted  and 
are  set  forth  in  full  herein,  subject  to  the 
following  modifications: 

1.  Under  Issue  No.  1; 

A.  Two  paragraphs  are  added 
following  paragraph  11. 

B.  A  paragraph  is  added  following 
paragraph  13. 

C.  Two  paragraphs  are  added 
following  paragraph  34. 

D.  A  paragraph  is  added  following 
paragraph  36. 

E.  A  paragraph  is  added  following 
paragraph  39. 

F.  Four  paragraphs  are  added 
following  paragraph  55. 

G.  A  paragraph  is  added  following 
paragraph  74. 

H.  A  paragraph  is  added  following 
paragraph  76. 

1.  Eight  paragraphs  are  added 
following  paragraph  81. 

2.  Under  Issue  No.  2,  two  paragraphs 
are  added  following  paragraph  36. 

3.  Under  Issue  No.  3,  a  paragraph  is 
added  at  the  end  of  the  issue. 

4.  Under  Issue  No.  4,  a  paragraph  is 
added  at  the  end  of  the  issue. 

5.  Under  Issue  No.  5,  two  paragraphs 
are  added  at  the  end  of  the  issue. 

The  material  issues  on  the  record  of 
the  hearing  relate  to: 

1.  Expansion  of  the  Middle  Atlantic 
and  New  York-New  Jersey  mariceting 
areas. 

2.  Location  adjustments. 

3.  Tank  truck  service  charge  under 
Order  2. 

4.  Classification  of  bulk  fluid  milk 
products  in  ending  inventory  under 
Order  2. 

5.  Pricing  and  payments  for 
contaminated  milk  under  Order  2. 

Findings  and  Conclusions 

The  following  findings  and 
conclusions  on  the  material  issues  are 
based  on  evidence  presented  at  the 
hearing  and  the  record  thereof: 

1.  Expansion  of  the  Middle  Atlantic 
and  New  York-New  Jersey  marketing 
areas.  The  marketing  area  of  the  Middle 
Atlantic  (Federal  Order  No.  4)  milk 
order  should  be  expanded  to  include  the 
additional  Pennsylvania  Counties  of 
Berks,  Carbon,  Lehigh,  Northampton, 
and  Schuylkill.  Further,  the  mariteting 
area  of  the  New  York-New  Jersey 
(Federal  Order  No.  2)  milk  order  should 


be  expanded  to  include  the 
Pennsylvania  Counties  of  Bradford, 
Columbia,  Lackawanna,  Luzerne, 
Lycoming.  Monroe,  Montour, 
Northumberland,  Pike,  Snyder,  Sullivan, 
Susquehanna.  Union,  Wayne  and 
Wyoming.  Territories  within  the 
boundaries  of  the  expanded  part  of  each 
marketing  area  which  are  occupied  by 
Government  (municipal,  State  or 
Federal)  reservations,  institutions  or 
other  establishments  should  be 
considered  as  within  the  respective 
marketing  areas. 

The  current  Order  4  marketing  area 
includes:  The  District  of  Columbia;  The 
State  of  Delaware;  in  the  State  of 
Maryland  the  counties  of  Anne  Arundel, 
Baltimore,  Calvert,  Caroline,  Carroll, 
Cecil,  Charles,  Dorchester,  Frederick. 
Harford,  Howard,  Kent,  Montgomery. 
Prince  Georges,  Queen  Annes,  Somerset, 
St.  Marys.  Talbot,  Washington, 
Wicomico,  and  Worcester,  and  the  City 
of  Balitmore;  in  the  State  of  New  Jersey 
the  counties  of  Atlantic,  Burlington. 
Camden,  Cape  May.  Cumberland, 
Gloucester,  Mercer,  Salem,  and  that  pari 
of  Ocean  County  not  included  in  the 
Order  2  marketing  area;  in  the  State  of 
Pennsylvania  the  counties  of  Adams, 
Bucks,  Chester,  Cumberland,  Dauphin. 
Delaware,  Franklin,  Fulton,  Juniata, 
Lancaster,  Lebanon,  Montgomery,  Perry, 
Philadelphia  and  York;  and  in  the  State 
of  Virginia  the  counties  of  Ariington, 
Fairfax,  Loudoun  and  Prince  William 
and  the  cities  of  Alexandria,  Falls 
Church  and  Fairfax. 

The  current  Order  2  marketing  area 
includes:  In  the  State  of  New  York  the 
counties  of  Albany,  Broome,  Chemung. 
Chenango,  Columbia,  Cortland, 
Delaware,  Dutchess,  Greene,  Madison, 
Montgomery',  Nassau,  Onondaga, 
Orange,  Otsego,  Putnam,  Rensselaer, 
Rockland,  Schenectady,  Schoharie, 
Schuyler,  Sullivan,  Tioga,  Tompkins, 
Ulster,  Washington,  Westchester  and 
parts  of  Cayuga,  Essex,  Fulton, 
Herkimer,  Oneida,  Oswego,  Saratoga, 
Steuben,  Suffolk,  Warren  and  Yates;  and 
in  the  State  of  New  Jersey  the  counties 
of  Bergen,  Essex,  Hudson,  Hunterdon, 
Middlesex,  Morunouth,  Morris,  Passasic, 
Somerset,  Sussex,  Union,  Warren  and 
the  remaining  part  of  Ocean  County  that 
is  not  in  the  Order  4  marketing  area. 

Three  proposals  concerning  marketing 
area  expansion  were  included  in  the 
hearing  notice.  The  proposals  involved 
expanding  the  Order  2  and  4  marketing 
areas  to  include  23  east  central  and 
northeastern  Pennsylvania  counties 
which  are  presently  subject  to  the 
regulations  of  the  Pennsylvam'a  Milk 
Marketing  Board  (PMMB).  The  PMMB 
establishes  minimum  prices  for  mitk  at 
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the  farm  level  and  at  the  resale  level  in 
seven  separate  marketing  areas  which 
in  combination  embrace  all  of  the  State 
of  Pennsylvania.  Two  of  these  seven 
marketing  areas  embrace  the  23  counties 
proposed  to  be  included  under  Federal 
regulation. 

The  two  PMMB  areas  involved  are: 
PMMB  Area  2  which  includes  the 
counties  of  Berks.  Lehigh  and 
Northamption;  and  PMMB  Area  3  which 
includes  the  20  counties  of  Bradford. 
Carbon,  Clinton,  Columbia. 
Lackawanna.  Luzerne.  Lycoming. 
Monroe.  Montour,  Northumberland. 
Pike.  Potter.  Schuylkill.  Snyder,  Sullivan, 
Susquehanna,  Tioga.  Union.  Wayne  and 
Wyoming.  One  proposal  would  have 
extended  the  Middle  Atlantic  marketing 
area  to  include  the  3  counties  of  PMMB 
Area  2  and  9  of  the  20  counties  included 
in  PMMB  Area  3.  Another  proposal 
would  have  added  only  the  3  counties  in 
PMMB  Area  2  to  the  Middle  Atlantic 
marketing  area.  The  third  proposal 
would  have  expanded  the  New  York- 
New  Jersey  marketing  area  to  include  all 
of  the  20  counties  in  PMMB  Area  3.  As 
described  later,  all  of  these  proposals 
were  modified  by  proponents  either  at 
the  hearing  or  in  post-hearing  briefs. 

Pennmarva  Dairymen's  Federation, 
Ina  (Pennmarva).  a  federation  of 
cooperative  associations  primarily 
associated  with  the  Middle  Atlantic 
market-Capitol  Milk  Producers 
Cooperative.  Inc..  Inter-State  Milk 
Producers'  Cooperative,  Dairymen,  Inc.. 
Middle  Atlantic  Division.  Maryland  and 
Virginia  Milk  Producers  Association. 
Inc..  and  the  Valley  of  Virginia 
Cooperative  Milk  Producers 
Association-proposed  that  the  Order  4 
marketing  area  be  expanded  to  include 
the  12  Pennsylvania  Counties  of  Berks, 
Carbon,  Columbia,  Lehigh,  Luzerne, 
Monore,  Montour,  Northampton. 
Northumberland.  Schuylkill.  Snyder  and 
Union.  Through  its  individual  member 
cooperatives,  the  federation  represents 
the  majority  of  producers  supplying 
plants  presently  regulated  under  Order 
4.  The  other  member  of  Pennmarva  at 
the  time  of  the  hearing,  Lehigh  Valley 
Farmers  Cooperative  (Lehigh  Valley), 
did  not  support  the  Federation's  area 
expansion  proposal.  The  cooperative's 
position  regarding  the  area  expansion 
issue  as  well  as  other  issues  considered 
at  the  hearing  was  represented  by  its 
marketing  agent.  Atlantic  Processing. 
Inc.  (API). 

The  Milk  Distributors  Association  of 
the  Philadelphia  Area.  Inc.  (MDAPA) 
and  the  New  Jersey  Milk  Industry 
Association.  Inc.  (NJMIA).  two  trade 
associations  of  milk  dealers  who 
operate  regulated  distributing  plants  in 


the  Philadelphia  and  New  Jersey 
portions  of  the  Order  4  marketing  area 
and  the  New  Jersey  portion  of  the  Order 
2  marketing  area  proposed  that  the 
Order  4  market  be  expanded  to  include 
the  same  territory  proposed  by 
Pennmarva.  At  the  hearing  and  in  a 
post-hearing  brief  the  position  of  these 
two  trade  assoications  was  part  of  a 
committee  comprising  29  handlers  who 
are  regulated  under  either  Order  2  or 
Order  4.  This  committee  (referred  to 
hereinafter  as  the  Ad  Hoc  Committee) 
included  most  of  the  members  of  the 
MDAPA  and  NJMIA  and  a  number  of 
other  handlers  regulated  under  Order  2 
who  were  not  members  of  either 
association.  The  Ad  Hoc  Committee's 
witness  modified  the  initial  proposal 
submitted  by  the  two  handler 
associations  to  add  to  the  Order  2 
marketing  area  the  eleven  other 
northeastern  Pennsylvania  counties.  The 
witness  stated,  however,  that  regardless 
of  the  division  of  the  counties  between 
the  two  Federal  order  marketing  areas, 
the  Ad  Hoc  Committee  strongly 
advocated  that  all  23  counties  be 
included  in  the  marketing  area  of  one  of 
the  two  orders. 

Northeast  Dairy  Cooperative 
Federation  (NEDCO)  and  Eastern  Milk 
Producers  Cooperative  Association 
(Eastern)  proposed  that  the  Order  2 
marketing  area  be  extended  to  include 
the  20  Pennsylvania  counties  that  make 
up  PMMB  Area  3.  NEDCO  also  proposed 
that  the  Order  4  marketing  area  be 
extended  to  include  the  3  counties 
comprising  PMMB  Area  2.  At  the 
hearing  NEDCO  did  not  offer  testimony 
supporting  this  proposal.  On 
questioning,  however,  the  witnesses  for 
both  NEDCO  and  Eastern  testified  that 
it  was  not  their  intent  to  have  the  20 
counties  regulated  under  Order  2 
without  the  three  other  counties  in 
question  included  under  Order  4. 
Witnesses  representing  these  two 
cooperative  associations  also  stated  that 
the  20-county  area  is  an  integral  part  of 
the  Order  2  market  because  the  vast 
majority  of  diary  farmers  located  in 
these  counties  are  Order  2  producers 
and  the  reserve  milk  supplies  for  this 
area  are  carried  by  Order  2  producers. 

In  their  post-hearing  briefs,  all  of  the 
proponents  of  marketing  area  expansion 
revised  their  positions  concerning  which 
of  the  23  counties  should  be  included  in 
either  the  Order  2  or  Order  4  marketing 
areas.  In  this  regard,  proponents 
recommended  that  the  Order  4 
marketing  area  be  expanded  to  include 
the  six  counties  of  Berks,  Carbon, 
Lehigh,  Monroe,  Northampton  and 
Schuylkill  and  that  the  remaining  17 
counties  of  PMMB  Area  3  be  added  to 


the  Order  2  marketing  area.  A  basic 
reason  stated  for  proposing  such  a 
configuration  was  that  the  &-17  county 
split  reflects  the  regulated  market  where 
the  majority  of  producers  in  each  of  the 
23  counties  ship  their  milk.  Another 
reason  proponents  gave  for  this  division 
of  the  counties  was  that  it  assures  a 
handler  located  in  Williamsport, 
Pennsylvania,  who  would  become  fully 
regulated  by  the  proposed  area 
expansion  and  who  has  distribution  in 
most  of  the  23  county  area,  to  be 
regulated  under  the  New  York-New 
Jersey  order  without  the  possibility  of 
the  plant  switching  regulation 
seasonally  back  and  forth  between  the 
two  orders. 

Although  they  were  not  represented  at 
the  hearing,  two  additional  handlers 
joined  in  the  post-hearing  brief  filed  by 
the  Ad  Hoc  Committee.  These  handlers, 
both  of  whom  are  located  in  Johnstown, 
Pennsylvania  (PMNfB  Area  6),  are 
Galliker's  Quality  Checked  Dairy,  a 
partially  regulated  distributing  plant 
under  C3rders  4  and  36  and  Johnstown 
Sanitary  Dairy,  a  fully  regulated 
distributing  plant  under  the  Eastern 
Ohio-Western  Pennsylvania  order 
(Order  No.  36)  with  limited  distribution 
in  part  of  the  23-county  area. 

The  proposals  to  expand  the  Middle 
Atlantic  and  New  York-New  Jersey 
marketing  areas  to  include  the  23-county 
area  were  opposed  by  API,  a  federation 
of  3  cooperative  associations  including 
Lehigh  Valley  Farmers,  Dairylea 
Cooperative  and  Mt.  Joy  Farmer's 
Cooperative  Association:  Farmers 
Cooperation  Dairy  at  Hazelton;  Valley 
Farms  Dairy  at  Williamsport;  Guers 
Dairy  at  Pottsville;  Freeman's  Dairy  at 
Allentown:  several  dairy  farmer  officers 
of  the  Berks  County  Dairy  Farmers 
Association;  and  4  dairy  farmers  who 
delivery  milk  to  Guers  Dairy.  The  basic 
reasons  opponents  gave  for  opposing  the 
marketing  area  expansion  were  that 
there  are  no  disorderly  marketing 
conditions  in  the  23-county  area  and 
there  have  been  no  significant  changes 
in  marketing  conditions  since  the  March 
24, 1975  decision  of  the  Assistant 
Secretary  that  denied  similar  proposals 
to  add  the  same  23-county  area  to  the 
Middle  Atlantic  and  New  York-New 
Jersey  marketing  areas. 

Opponents  of  area  expansion 
excepted  to  the  preceding  paragraph  on 
the  basis  that  it  understates  the  extent 
and  magnitude  of  producer  opposition  to 
the  marketing  area  expansion  proposals. 
Exceptors  argued  that  the  recommended 
decision  failed  to  properly  name  all  of 
the  individual  cooperatives  and 
producers  who  were  opposed  to  the  area 
expansion  proposition.  They  further 
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claimed  that  the  limited  number  of 
opposing  producer  witnesses  that 
appeared  at  the  hearing  was  because  of 
the  administrative  law  judge's  request  to 
limit  further  producer  witnesses  to 
testimony  that  was  not  "cumulative  or 
repetitive". 

Exceptors'  position  is  without 
foundation.  The  purpose  of  the 
paragraph  in  question  was  intended 
only  to  describe,  in  summary  fashion, 
the  various  individuals  and 
organizations  that  appeared  and 
testified  in  opposition  to  the  proposals 
to  expand  the  marketing  areas  of  the 
respective  orders.  Contrary  to  the 
implication  of  exceptors'  position  in  this 
regard,  the  number  of  dairy  farmers  and 
their  cooperative  affiliations  supporting 
or  opposing  marketing  area  extension  is 
not.  per  se.  an  overriding  factor  in 
determinirtg  what  additional  territory 
should  be  included  in  an  order's 
marketing  area.  Rather,  what  is 
important  is  that  the  inclusion  of  the  20- 
county  area  in  the  marketing  areas  of 
the  two  orders  is  necessary  for  the 
maintenance  of  orderly  marketing  under 
current  marketing  conditions. 
Accordingly,  the  exception  is  denied. 

This  23-county  area  has  a  population 
of  2.3  million  people  based  on  the  1980 
census.  There  are  8  major  population 
centers  and  10  smaller  but  signiHcant 
population  centers  within  the  23-county 
area.  The  8  major  centers  and  their  1980 
population  are  Allentown  (103,758). 
Scranton  (88,117),  Reading  (78,686). 
Bethlehem  (70.419).  Wilkes  Barre 
(51.551).  Williamsport  (33.041),  Hazelton 
(27.318).  and  Easton  (26,027).  The  10 
smaller  population  centers  are  Pottsville 
(18,195),  Dunmore  (16,781),  Kingston 
(15,681),  Nanticoke  (13,044),  Sunbury 
(12,292),  Berwick  (11,850),  Bloomsburg 
(11,717),  Carbondale  (11.255),  Emmaus 
(11,011),  and  Shamokin  (10,357). 

The  23-county  area  borders  the 
Middle  Atlantic  and  New  York-New 
Jersey  marketing  areas  on  three  sides. 
The  Middle  AUantic  marketing  area 
borders  the  southern  and  southwestern 
proposed  expanded  counties  while  the 
New  York-New  Jersey  marketing  area 
borders  the  eastern  and  northern 
proposed  expanded  area.  The  proposed 
expanded  area  is  linked  to  the  major 
population  centers  of  both  the  Order  2 
and  Order  4  markets  by  a  network  of 
limited  access  highways  which  include 
Interstate  Routes,  the  Pennsylvania 
Turnpike  and  U.S.  Routes.  The  area  also 
contains  numerous  resorts  in  the  Pocono 
Mountains  that  attract  significant 
numbers  of  vacationers  and  second 
home  residents  from  the  major 
metropolitan  centers  of  New  York  City 
and  Philadelphia.  Thus,  this  area  has 
strong  economic  and  social  ties  to  the 
metropolitan  areas  of  the  two  orders. 
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Opponents  of  area  expansion 
excepted  to  be  immediate  preceding 
statement  that  the  area  proposed  to  be 
regulated  has  close  economic  and  social 
ties  to  the  metropolitan  areas  of  the 
present  two  orders.  The  position  of 
exceptors  in  this  regard  is  not 
supportable  and  there  is  no  basis  for 
reaching  a  different  conclusion  on  this 
matter.  Accordingly,  the  exception  is 
denied. 

Most  of  the  testimony  and  other 
evidence  presented  at  the  hearing  with 
respect  to  marketing  area  extension  was 
related  to  the  PMMB  Areas  2  and  3 
marketing  areas.  Thus,  the  findings  and 
conclusions  set  forth  herein  will,  by 
necessity,  focus  primarily  on  marketing 
conditions  prevailing  in  these  2  areas 
rather  than  on  a  county-by-county  basis. 

At  the  time  of  the  hearing,  there 
were  16 '  distributing  plants  located  in 
the  23-county  area.  One  of  these  plants. 
Dutch  Valley  Food  Co.  at  Sunbury  (a 
subsidiary  of  Weis  markets),  is  a  pool 
plant  under  Order  4.  The  record 
indicates  that  this  plant  distributes  milk 
in  the  suburban  Philadelphia  area  and 
the  Harrisburg-Lancaster-York  area  of 
the  Middle  Atlantic  market,  the  23- 
county  area,  the  west  central  area  of 
Pennsylvania  (PMMB  Area  6)  and  in 
portions  of  Maryland.  New  Jersey  and 
New  York. 

Another  plant  located  in  the  23-county 
area  is  API's  distributing  plant  at 
Schuylkill  Haven  which  is  a  temporary 
pool  plant  under  Order  2.  The  witness 
representing  API  testified  that  fluid  milk 
is  distributed  from  this  plant  in  Northern 
New  Jersey,  New  York  State,  the  23- 
coimty  area  and  the  Middle  Atlantic 
market.  A  more  detailed  account  of  the 
distribution  from  this  plant  is  discussed 
later  on. 

Twelve  of  these  plants  are  operated 
by  proprietary  handlers.  These  are:  Blue 
Ribbon  Farm  Dairy  at  West  Pittston; 
Clover  Farms  Dairy  at  Reading; 
Edgewood  Farms  at  Troy;  Freeman's 
Dairy  at  Allentown;  Guers  Dairy  at 
Pottsville;  Heisler's  Cloverieaf  at 
Tamaqua;  Hyland  Dairy  at  Wilkes 
Barre;  Longacre's  Modem  Dairy  at 
Barto;  Maurer's  Dairy  at  Shamokin; 
Stocker  Brothers  at  Easton;  United 
Dairies  at  Sunbury;  and  Valley  Farms 
Dairy  at  Williamsport.  Five  of  these 
plants  (Clover  Farms,  Guers,  Longacres, 
Stocker  Brothers,  and  VaDey  Farms) 
also  are  partially  regulated  distributing 
plants  under  the  Middle  Atlantic  order 
because  of  limited  route  distribution  in 
the  marketing  area.  The  other  plant  in 


'Omcial  notice  is  taken  of  the  commercial  fact 
that  since  the  close  of  the  hearing  Bear  Creek  Dairy 
at  lira  Thorpe  has  ceased  operations. 


this  area  is  operated  by  Farmers' 
Cooperative  Dairy  at  Hazelton  which  is 
a  cooperative  association. 

Clover  Farms  also  distributes  fluid 
milk  in  the  NY-NJ  marketing  area.  To 
cover  these  sales  Clover  Farms  operates 
a  bulk  tank  unit  that  is  pooled  under 
Order  2.  In  addition,  the  record  indicates 
that  Clover  Farms  distributes  about  40 
million  pounds  of  fluid  milk  annually  in 
PMMB  Areas  2  and  3.  A  dairy  farmer 
who  delivers  milk  to  Clover  Farm's  plant 
testified  that  91  or  92  diary  fanners 
deliver  milk  to  that  plant.  A  witness 
representing  Valley  Farms  Dairy 
testified  that  this  company  distributes 
about  60  million  pounds  of  fluid  milk 
annually  in  19  Pennsylvania  counties. 
Fourteen  of  these  counties— Bradford, 
Clinton,  Columbia,  Lackawanna. 
Luzerne,  Lycoming,  Montour, 
Northumberland,  Schuylkill,  Snyder, 
Sullivan,  Tioga,  Union  and  Wyoming- 
are  in  the  territory  that  was  proposed  to 
be  added  to  the  marketing  areas  of  the 
two  orders.  The  other  counties  in  which 
the  handler  had  route  distribution 
include  Dauphin,  Junita  and  Perry 
(comprising  part  of  the  Middle  AUantic 
marketing  area)  and  Centre  and  Mifflin 
which  are  part  of  PMMB  Area  6.  The 
Valley  Farms  witness  testified  that  in  its 
area  of  distribution  its  principal 
competitors  are  handlers  that  are 
regulated  under  Orders  2  and  4  and  with 
federally  unregulated  operations.  He 
also  indicated  that  the  majority  of  the 
handler's  supply  is  obtained  from 
Eastern. 

A  witness  representing  Guers  Dairy 
testified  that  it  receives  about  15  million 
pounds  of  milk  annually  from  24  dairy 
farmers.  The  witness  said  Guers  Class  I 
utilization  was  about  90  percent  and 
that  flbout  99  percent  of  the  route 
distribution  from  the  plant  is  in 
Schuylkill  County.  The  remaining  1 
percent  is  distributed  in  Carbon. 
Columbia,  Dauphin,  Luzerne  and 
Northumberland  counties.  Also,  the 
Guers  witness  testified  that  the 
company  competes  with  at  least  three 
Order  4  handlers  and  three  PMMB 
dealers.  Although  API  distributes  milk  in 
the  handler's  distribution  area,  the 
witness  held  that  API  was  not  a 
competitor  because  API  supplies  large 
chain  stores  as  opposed  to  the  tyj>e  of 
customers  Guers  services. 

A  witness  representing  Farmers' 
Cooperative  Dairy  testified  that  the 
cooperative  received  nearly  19  billion 
pounds  of  milk  in  1982  from  its  50 
member  dairy  farmers.  The  witness  said 
its  Class  I  utilization  was  about  75 
percent  and  that  about  90  percent  of  the 
cooperative's  route  distribution  is  in 
Luzerne  County.  The  remaining  10 
percent  is  distributed  in  Carbon, 
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Columbia.  Lackawanna.  Montdur  and 
Schuylkiii  counties.  The  witness  also 
testified  that  two  Order  4  and  two  Order 
2  handlers  distribute  milk  in  the 
cooperative's  principal  area  of 
distribution. 

The  nine  other  milk  dealers  in  the  23- 
county  area  are  relatively  small  in  terms 
of  volume.  The  record  evidence 
indicates  they  generally  confine  their 
fluid  milk  distribution  to  the  immediate 
area  where  they  are  located. 

All  of  the  territory  within  the  23- 
county  area,  with  the  exception  of  the 
counties  of  Clinton.  Potter  and  Tioga, 
should  be  included  under  Federal 
regulation.  The  record  evidence 
indicates  that,  except  for  these  three 
counties,  substantial  volumes  of  milk 
are  distributed  throughout  the  23-county 
area  from  plants  regulated  by  either 
Orders  2  or  4. 

Data  for  1982  indicate  that  151.7 
million  pounds  of  packaged  milk  were 
distributed  in  PMMB  Area  2.  Of  this 
total,  nearly  81  million  pounds  (53 
percent  of  the  total)  were  distributed  by 
17  plants  regulated  under  one  of  the  two 
orders.  Five  of  these  plants  were 
regulated  under  Order  2.  with  fluid  milk 
sales  in  1982  of  nearly  47  million  pounds 
(31  percent  of  the  total),  and  12  were 
regulated  under  Order  4.  with  fluid  milk 
sales  in  1982  of  about  34  million  pounds 
(22  percent).  The  four  plants  located  in 
PMMB  Area  2.  Clover  Farms,  Freeman's. 
Longacre's  and  Stocker  Brothers,  had 
fluid  milk  sales  of  nearly  70  million 
pounds  (46  percent). 

There  were  311.5  million  pounds  of 
packaged  milk  distributed  during  1982  in 
PMMB  Area  3.  Of  this  total,  about  207 
million  pounds  (66  percent  of  the  total) 
were  distributed  by  eleven  plants 
regulated  under  the  two  o-  ders.  Five  of 
these  plants  were  regulated  under  Order 
2.  with  fluid  milk  sales  of  168.5  million 
pounds  in  1982  (54  percent  of  the  total), 
and  six  were  regulated  under  Order  4, 
with  fluid  milk  sales  of  nearly  39  million 
pounds  in  1982  (12  percent).  However, 
the  record  does  not  indicate  the  extent 
of  fluid  milk  sales  in  PMMB  Area  3  by 
the  dealers  located  therein,  except  for 
the  sale  of  Dutch  Valley  and  API 
Schuylkill  Haven. 

The  above  data  demonstrate  the 
extensive  distribution  of  fluid  milk  sales 
in  the  23-county  area  by  plants  regulated 
under  the  two  orders.  However,  the  total 
fluid  milk  distribution  of  215,5  million 
pounds  by  Order  2  plants  (47  million  in 
PMMB  Area  2  and  168.5  million  in 
PMMB  Area  3)  is  not  all  priced  under 
the  order.  Data  presented  by  the  New 
York-New  Jersey  market  administrator's 
office  indicated  that  approximately  88 
percent  of  this  distribution  comprised 
"unpriced  milk"  (i.e..  milk  that  is  not 


subject  to  the  minimum  Class  price 
provisions  of  the  order).  Thus,  even 
though  Order  2  regulated  plants 
distributed  215.5  million  pounds  in  the 
23-county  area  during  1982,  probably 
only  26  million  pounds  were  actually 
priced  under  the  order. 

The  ability  of  some  plants  under 
Order  2  to  distribute  unpriced  milk  has 
had  an  adverse  competitive  impact  upon 
those  handlers  regulated  by  Order  2 
who  do  not  use  unpriced  milk  for  their 
distribution  in  the  area  and  upon  all 
handlers  regulated  by  Order  4  who 
distribute  in  the  area.  The  witness 
representing  the  Ad  Hoc  Committee 
testified  that  even  though  many  of  the 
Order  2  and  Order  4  members  of  the 
Committee  are  located  relatively  close 
to  this  23-county  area  they  have  not 
achieved  the  sales  volumes  in  these 
counties  that  are  commensurate  with  the 
scope  of  their  operations.  This  is 
because  of  the  wide  difference  in 
producer-pay  prices  between  regulated 
handlers  that  are  required  to  pay  at 
least  the  minimum  order  prices  on  all 
fluid  milk  sales  compared  to  other 
regulated  handlers  that  pay  such  prices 
on  only  those  sales  within  the  order's 
defined  marketing  area.  He  stated  that 
only  Federal  regulation  of  this  territory 
would  assure  that  all  handlers 
distributing  in  the  area  have  uniform 
prices  for  raw  milk. 

At  this  juncture,  it  is  appropriate  to 
describe  the  operation  of  certain 
provisions  under  Order  2  which  permit 
price  inequities  to  occur  between 
regulated  handlers.  Unlike  other  Federal 
orders  which  price  all  milk  received  at  a 
regulated  plant  regardless  of  whether 
the  milk  is  disposed  of  as  a  fluid  milk 
product  within  or  outside  the  marketing 
area,  the  New  York-New  Jersey  order 
permits  a  regulated  handler  to  receive 
milk  from  nonfederal  order  sources  for 
fiuid  distribution  outside  the  marketing 
area  of  any  Federal  order  without 
having  such  milk  priced  under  the 
order.'The  order  provides  certain 
accounting  procedures  concerning  the 
allocation  of  such  other  source  receipts 
to  classes  of  utilization  to  protect  the 
integrity  of  the  order  with  respect  to  the 
regular  producers  who  supply  the  order 
2  market.  These  procedures  are  intended 
to  assure  that  such  milk  receipts  share 
proportionally  with  producer  milk  in  the 
reserve  supplies  associated  with  a 
handler's  overall  fluid  operation. 
Consequently,  plants  that  have  most  of 
their  receipts  utilized  in  Class  I  (about 
90  percent  Class  I)  find  it  economically 
feasible  to  utilize  the  pass-through 


provisions  and  use  "unpriced  milk"  to 
supply  their  sale  in  nonfederal  order 
areas. 

Much  of  the  testimony  and  other 
evidence  presented  at  the  hearing 
regarding  the  marketing  area  extension 
issue  focused  on  API's  Schuylkill  Haven 
Pennsylvania,  distributing  plant  which 
operates  under  competitive  conditions 
in  unregulated  markets  that  differ  from 
those  of  other  regulated  handlers.  This 
plant  has  fluid  milk  distribution 
throughout  the  23-county  area,  in  the 
New  York-New  Jersey  marketing  area, 
and,  to  a  limited  extent,  in  the  Middle 
Atlantic  marketing  area.  At  the  time  of 
the  hearing,  it  also  operated  distributing 
plants  at  Lansdale,  Pa.  and  Baltimore, 
Md.  and  a  reserve  processing  plant  at 
Allentown,  Pa.  These  latter  three  plants 
are  all  regulated  under  Order  4.' 

The  Schuylkill  Haven  plant  is  a 
temporary  pool  plant  under  Order  2 
because  of  its  distribution  of  Class  I 
milk  in  the  North  Jersey  and  Catskill 
mountain  areas  of  the  New  York-New 
Jersey  marketing  area.  The  witness 
representing  API  testified  that 
distribution  in  the  Order  2  marketing 
area  from  this  plant  represents  about  25 
percent  or  more  of  its  receipts  from 
dairy  farmers  and  bulk  tank  units. 
Because  the  plant's  total  Class  I 
utilization  is  90-95  percent,  API  can 
utilize  the  "pass-through"  provisions  of 
Order  2  which  permits  it  to  use 
"unpriced  milk"  for  its  Class  I  sales  in 
the  23-county  area.  Also,  since  API  is  a 
federation  of  cooperative  associations 
and  since  PMMB  regulations  provide  for 
the  individual-handler  pooling  of 
producer  returns,  it  is  not  subject  to  the 
PMMB  minimum  producer  price 
regulations  with  respect  to  its  sales  in 
the  23-county  area.  This  combination  of 
being  able  to  use  "unpriced  milk"  under 
Order  2  for  its  fluid  distribution  in  the 
23-county  area  and  being  exempt  from 
the  PMMB  producer  pricing  provisioits 
allows  API  to  settle  with  its  member    , 
cooperatives  at  the  prevailing  Federal 
order  producer  blend  prices  (either  the 
Order  4  base  and  excess  prices  or  the 
Order  2  blend  prices)  for  the  higher 
valued  Class  I  milk  it  distributes  outside 
Federal  order  areas.  Proponents  of 
marketing  area  expansion  claim  that 
this  ability  of  API  to  pay  its  producers  a 
competitive  price  for  milk  it  sells  for 
Class  I  use  in  the  23-county  area  gives  it 
a  significant  price  advantage  when 
competing  for  fluid  milk  sales  with 
regulated  proprietary  handlers  who 
must  pay  the  full  Class  I  price  for  all  of 
the  milk  they  sell  for  fluid  use. 


'Referred  to  as  unpriced  milk  and  the  pertinent 
provisions  of  the  order  are  commonly  referred  to  as 
"pass-through"  provisions. 


'Since  the  close  of  the  hearing,  the  Allentown 
plant  has  become  a  nonpool  plant. 
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To  illustrate  the  magnitude  of  this 
advantage,  the  record  evidence 
indicates  that  for  1982  the  Order  4  Class 

1  price  at  the  Schuylkill  Haven  location 
(81-90  mile  zone)  was  $15,172  w/hile  the 
weighted  average  blend  price  was 
$13,665,  a  cost  advantage  to  API  of 
nearly  $1.50  per  hundredweight  vis-a-vis 
an  Order  4  pool  distributing  plant 
located  in  the  same  mileage  zone.  An 
exhibit  entered  into  evidence  indicated 
that  this  advantage  to  API  amounted  to 
about  $2.3  million  annually  of  additional 
income. 

Other  evidence  in  the  record  indicates 
the  growth  of  the  Schuylkill  Haven 
operation  from  1973  to  1982.  During  the 
years  of  1973  and  1974.  Lehigh  Valley 
Farmers  (the  forerunner  to  API  and  now 
a  member  of  the  federation)  operated 
the  Schuylkill  Haven  plant.  In  1973,  the 
Schuylkill  Haven  plant  handled  only  105 
million  pounds  of  milk  and  in  1974. 115 
million  pounds.  Also,  at  that  time  there 
was  little  or  no  distribution  in  the  Order 

2  marketing  area  from  the  plant. 
Dairylea  {which  joined  API  and  began 
having  its  milk  processed  at  Schuylkill 
Haven  in  November  1982)  operated  a 
processing  plant  in  Scranton, 
Pennsylvania,  in  1973  and  1974  which 
had  distribution  primarily  in  PMMB  area 
3.  During  the  intervening  years  from 
1974  to  1982  the  Scranton  plant  became 
an  Order  2  temporary  pool  plant  when 
Dairylea  began  distributing  milk  from 
that  plant  into  the  New  York  State 
portion  of  the  Order  2  marketing  area.  In 
November  1982.  Dairylea  closed  the 
Scranton  plant  and  transferred  the 
processing  of  that  milk  to  the  Schuylkill 
Haven  plant.  In  1982.  the  Schuylkill 
Haven  plant  had  fluid  milk  distribution 
0*'  neariy  260  million  pounds  (this 
includes  the  distribution  from  the 
Scranton  plant  prior  to  its  closing),  of 
which  about  60  million  pounds  were 
distributed  in  the  Order  2  marketing 
area  and  about  198  million  pounds  were 
distributed  in  the  23  Pennsylvania 
county  area.  This  growth  in  total 
distribution  from  the  Schuylkill  Haven 
plant  between  1973  and  1982  (105  million 
to  260  million  pounds  represented  an 
increase  of  about  150  percent.  It  must  be 
concluded  that  this  150  percent  increase 
in  distribution  is  attributable,  in  large 
measure,  to  the  fact  that  the  Schuylkill 
Haven  operation  over  a  period  of  years 
has  had  a  raw  product  cost  advantage 
over  other  regulated  handlers  of  as 
much  as  $1.50  per  hundredweight  on  a 
large  portion  of  its  fluid  milk  sales. 

The  record  evidence  also  indicates 
that  some  of  the  reserve  milk  supphes 
associated  with  the  Schuylkill  Haven 
plant's  fluid  sales  in  the  23-county  area 
is  carried  by  Order  4  producers. 


Pennmarva's  witness  testified  that 
although  Order  4  producers  are  not 
sharing  in  the  Schuylkill  Haven  plant's 
Class  I  sales  a  large  portion  of  the 
reserve  milk  supply  (i.e.,  excess  milk) 
associated  with  those  sales  in  the  23- 
county  area  is  pooled  as  producer  milk 
on  the  Middle  Atlantic  market  through 
API's  Allentown  pool  manufacturing 
plant.  The  pooling  of  this  excess  milk  on 
the  Middle  Atlantic  market  lowers  the 
uniform  prices  to  those  Order  4 
producers  who  regularly  supply  the 
market  because  API  accounts  to  the 
pool  for  this  milk  at  the  order's  lower 
valued  Class  II  price  (which  averaged 
$12.51  in  1982)  and  receives  the  higher 
valued  uniform  base  price  ($13.81  in 
1982)  for  50  percent  or  more  of  this  milk 
and  the  uniform  excess  price  ($12.37  in 
1982)  for  the  remainder  of  the  milk. 
Thus,  API  retains  for  itself  the  sales  of 
the  higher  valued  Class  I  milk  sold  in  the 
23-county  area  from  its  Schuylkill  Haven 
plant  and  causes  Order  4  producers  to 
subsidize  its  excess  milk  supplies  by 
pooling  such  milk  on  this  market. 

API's  witness  did  not  refute  the  above 
described  testimony  of  Pennmarva's 
witness.  The  witness  agreed  that  if  a 
nonfederal  order  producer  delivering  to 
the  Schuylkill  Haven  plant  had  some 
milk  delivered  to  API's  Allentown  plant 
such  milk  would  be  considered  producer 
milk  under  Order  4.  Although  he  thought 
that  most  of  the  reserve  milk  API  might 
move  to  Allentown  from  Schuylkill 
Haven  would  be  producer  milk  under 
Order  2,  he  was  not  certain  how  Lehigh 
Valley  Fanners  handled  their  excess 
milk  that  was  associated  with  the 
Schuylkill  Haven  plant. 

In  their  exceptions  to  the 
recommended  decision,  several 
Pennsylvania  federally  unregulated  milk 
dealers,  five  specified  individual 
producers  and  other  producers 
supplying  Guers  and  Farmers' 
Cooperative  Dairy  (local  Pennsylvania 
group)  excepted  to  the  above  finding 
which  refers  to  API's  Schuylkill  Haven 
plant  as  a  regulated  plant  under  Order  2 
because  distribution  from  that  plant  into 
the  23-county  area  is  with  unpriced  milk. 

The  exceptor  also  excepted  to  the 
finding  that  API's  distribution  volume  in 
the  23-county  area  is  considered 
regulated  milk.  The  record  evidence  is 
that  such  plant  is  a  temporary  pool  plant 
under  Order  2.  Also,  the  record  evidence 
is  clear  that  API  through  its  Schuylkill 
Haven  plant  is  able  to  use  "Unpriced 
milk"  under  Order  2  for  its  fluid 
distribution  in  the  23-county  area. 
Accordingly,  the  exception  is  not 
supported  by  record  evidence  and  is 
hereby  denied. 


Regulated  handlers  testified  that  with 
respect  to  the  local  dealers  located  in 
the  23-county  area  that  are  subject  to 
the  PMMB  regulations  they  likewise 
have  a  competitive  advantage,  although 
not  as  great  as  the  advantage  API's 
Schuylkill  Haven  plant  enjoys.  The 
minimum  prices  which  the  local  dealers 
must  pay  for  mdlk  purchased  from  dairy 
fanners  are  established  under  the 
regulations  of  the  PMMB.  The  PMMB 
Class  I  prices  for  milk  used  in  fluid  milk 
products  that  are  distributed  in  the  two 
designated  PMMB  areas  are  tied  to  the 
Order  2  and  Order  4  Class  I  prices.  In 
PMMB  Area  2  the  Class  I  price  is  the 
Order  4  announced  Class  I  price  f.o.b. 
the  market  minus  28  cents,  which  is 
equivalent  to  a  Class  I  differential  of 
$2.50.  In  PMMB  Area  3  the  Class  I  price 
is  the  Order  2  aimounced  Class  I  price 
for  the  201-210  mile  zone,  which  is 
equivalent  to  a  Class  I  differential  of 
$2.25.  Although  these  prices  are  tied 
directly  to  the  Class  I  prices  in  the  two 
Federal  orders,  the  PMMB  Class  I  prices 
apply  throughout  the  entire  territory 
within  PMMB  Areas  2  and  3  and  reflect 
a  slightly  lower  level  than  the  Federal 
order  prices  that  apply  at  plants  located 
in  these  two  areas.  For  example,  in 
PMMB  Area  3  the  PMMB  Class  I 
diferential  is  $2.25  in  contrast  to  a  Class 
I  differential  at  the  Schuylkill  Haven 
location  (PMMB  Area  3)  of  $2,645  (81-90 
mile  zone)  under  Order  4  and  $2,426 
(121-125  mile  zone)  under  Order  2. 
Similarly,  at  the  Williemisport  location 
the  Order  4  Class  I  differential  is  $2.54 
(151-160  mile  zone)  and  the  Order  2 
Class  I  differential  is  $2,294  (181-190 
mile  zone)  while  the  PMMB  Area  3 
Class  I  differential  applicable  at  this 
plant  is  $2.25. 

The  PMMB  regulated  dealers  in  the 
23-county  area  pay  their  producers  on 
the  basis  of  individual-handler  pooling 
of  producer  retiuns.  Individual-handler 
pooling  generally  results  in  much  higher 
blend  prices  being  paid  to  producers 
that  the  Federal  order  marketwide  pool 
blend  prices.  Under  individual-handler 
pooling,  procurement  advantages  accrue 
to  the  individual  handler  who  maintains 
a  relatively  high  blended  return  to 
producers.  As  a  consequence,  it  gives 
such  a  handler  the  ability  to  select 
producers  on  the  basis  of  minimizing 
procurement  costs.  If  such  an  individual 
handler  accumulates  more  than  an 
average  proportion  of  surplus  milk  the 
handler  is  under  competitive  pressure  to 
reduce  its  purchases  of  milk  from 
producers.  The  record  evidence 
indicates  that  in  the  past  when  such 
conditions  prevailed  some  of  the 
nonfederally  regulated  handlers  in  the 
23-county  area  have  ceased  receiving 
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milk  from  some  dairy  farmers.  Although 
it  is  not  clear  on  the  record  where  these 
dairy  formers  now  deliver  their  milk  it 
was  indicated  that  some  of  them  now 
deliver  milk  to  Federal  order  handlers. 
Thus,  this  is  another  example  of  Federal 
order  producers  carrying  the  burden  of 
the  reserve  supplies  for  these  local 
dealers. 

The  local  Pennsylvania  group 
excepted  to  the  following  finding: 
"Cuers'  producers  and  other 
independent  producers,  unfairly  dump 
surplus  on  the  federal  order  pools." 
Exceptor  claims  that  "all  evidence 
established  that  Guers,  Farmers" 
Cooperative  and  Valley  Farms,  and  their 
producers,  handle  their  own  surplus 
through  supply  management  and 
nonpool  disposition."  We  disagree  with 
this  exception  because  the  decision  does 
not  suggest  that  these  PMMB  regulated 
dealers  or  their  producers  "dump 
surplus  on  the  federal  order  pools."  The 
record  evidence  does  indicate,  however, 
that  in  the  past  some  of  the  nonfederally 
regulated  handlers  in  the  23-county  area 
have  stopped  receiving  milk  from  some 
dairy  farmers.  When  this  happened,  in 
most  cases  the  dairy  farmers  involved 
delivered  their  milk  to  Federal  order 
handlers.  In  view  of  this,  the  decision 
concludes  that  this  is  another  example 
of  Federal  order  producers  carrying  the 
burden  of  the  reserve  milk  supplies  for 
these  local  dealers.  Accordingly,  the 
exception  is  denied. 

Opponents  of  the  proposals  to  expand 
Federal  regulation  into  the  23-county 
area  testified  that  the  economic  and 
regulatory  conditions  that  exist  today 
provide  an  even  lesser  basis  for  Federal 
order  expansion  into  this  area  than  they 
did  at  the  time  when  the  Assistant 
Secretary  issued  a  decision  in  1975 
denying  similar  proposals  to  add  the  23- 
county  area  to  the  Order  2  and  Order  4 
marketing  areas.  The  witness 
representing  API  testiHed  that  an 
underlying  need  for  Federal  order 
expansion  at  the  time  of  the  1974 
hearing  (the  hearing  upon  which  the 
1975  decision  was  based)  was  the  fact 
that  the  PMMB  Class  I  prices  were 
considerably  below  the  rapidly 
increasing  Federal  order  Class  I  prices. 
As  a  consequence  of  this,  the  vtritness 
said,  prices  to  nonfederal  order 
producers  reflected  primarily  the  nearby 
Federal  order  blend  prices.  However,  he 
stated,  since  the  1975  decision  the 
PMMB  has  adopted  a  new  system  of 
establishing  Class  I  prices  which  relates 
such  prices  directly  to  the  Federal  order 
Class  I  prices.  Thus,  he  said,  today  there 
are  insignificant  differences  in  prices 
established  by  the  PMMB  and  the 
Federal  orders  and  that  today  this  price 


alignment  is  much  more  stable  than  it 
was  in  1974. 

It  is  true  that  the  PMMB  Class  1  prices 
are  about  the  same  or  only  slightly 
lower  than  the  Federal  order  prices 
throughout  this  territory.  However,  as 
set  forth  previously,  a  basic  problem 
described  on  this  record  is  that  the 
dominant  distributor  (API)  of  fluid  milk 
throughout  the  23-county  area  is  not 
obligated  to  either  the  PMMB  or  Federal 
order  to  pay  Class  I  prices  on  such  sales. 
Further,  API  relies  on  Federal  order 
producers  to  balance  the  excess 
supplies  associated  with  its  fluid  milk 
plant.  The  record  evidence  also  suggests 
that  the  majority  of  nonfederal  order 
producers  in  the  area  are  still  paid  on 
the  basis  of  Federal  order  uniform 
producer  blend  prices.  In  this  regard,  of 
the  estimated  550  to  7(X)  nonfederal 
order  producers  in  the  23-county  area, 
over  500  of  them  belong  to  cooperative 
associations  which  reblend  their 
proceeds  and  pay  member  producers  a 
price  based  either  on  the  Order  4 
uniform  base  and  excess  prices  or  the 
Order  2  blend  price.  Thus,  even  though 
the  PMMB  Class  I  prices  are  not 
substantially  below  the  Federal  order 
prices  the  Federal  order  blend  prices  are 
still  used  as  the  basis  for  paying  the  vast 
majority  of  producers  in  the  area. 

Opponents  also  testified  that  there 
has  been  no  significant  change  in  the 
patterns  of  handler  distribution  in  the 
23-county  area  since  the  1974  hearing 
was  held.  They  stated  that  fluid  milk 
sales  throughout  the  23-county  area  are 
still  predominantly  made  by 
nonfederally  regulated  handlers  and 
that  the  biggest  change  since  the  1974 
hearing  has  been  a  consolidation  or 
merger  of  dealer  operations  within  the 
area.  • 

Exceptions  filed  on  behalf  of  API  et 
al..  reiterated  the  position  they  took  at 
the  hearing  that  the  record  evidence 
clearly  demonstrates  there  has  been  no 
material  change  in  milk  marketing  in  the 
State  regulated  area  since  the  1975 
decision  of  the  Secretary  not  to  include 
any  of  the  counties  in  the  23-county  area 
under  regulation.  The  exception  is 
denied  for  the  reasons  set  forth  in  the 
ensuing  discussion. 

The  Assistant  Secretary  in  his  1975 
decision  denying  the  proposals  to  add 
these  counties  to  the  marketing  areas  of 
the  two  Federal  orders  found  that  only 
two  Order  4  handlers  and  one  Order  2 
handler  had  distribution  in  the 
Allentown-Bethlehem-Easfon  area 
(counties  of  Berks,  Lehigh  and 
Northampton).  Also,  he  found  that  oifly 
two  Order  4  handlers  had  sales  in  the 
20-county  northeastern  Pennsylvania 
area  and  that  route  sales  and  transfers 


of  pool  milk  by  Order  2  handlers  in 
northeastern  Pennsylvania 
approximated  7  percent  of  the  total  fluid 
milk  requirements  of  that  territory.  The 
Assistant  Secretary,  further,  found  that 
the  nonfederally  regulated  Schuylkill 
Haven  plant  of  Lehigh  Valley 
represented  about  40  percent  of  the 
sales  in  the  Allentown-Bethlehem- 
Easton  area.  Also,  he  found  that  the 
Schuylkill  Haven  plant  and  Dairylea's 
nonfederally  regulated  plant  in  Scranton 
were  the  two  largest  nonfederally 
regulated  plants  distributing  milk  in  the 
20-county  area  at  that  time. 

On  the  basis  of  the  current  record,  the 
reasons  given  by  the  Assistant  Secretary 
in  his  1975  decision  for  not  including 
under  Federal  regulation  the  23-county 
area  no  longer  exist  today.  The  current 
hearing  record  indicates  that  a 
significantly  different  situation  exists 
today  with  respect  to  sales  in  these 
counties.  Today,  there  are  17  plants 
regulated  under  the  two  orders  that 
distribute  milk  throughout  much  of  the 
23-county  area.  Also.  Dairjlea  no  longer 
operates  its  Scranton  plant  and  now  has 
that  milk  processed  at  the  Schuylkill 
Haven  plant.  Further,  the  Schuylkill 
Haven  plant  now  is  a  pool  plant  under 
Order  2  and  the  fluid  sales  from  this 
plant  in  1982  represented  about  30 
percent  of  total  fluid  milk  sales  in 
PMMB  Area  2  and  50  percent  of  the  total 
fluid  sales  in  PMMB  Area  3.  Further,  the 
distribution  of  fluid  milk  products  from 
this  plant  have  increased  about  150 
percent  since  1973. 

The  record  also  contains  other 
examples  of  changed  marketing 
conditions  in  these  23  counties  that  have 
occurred  since  the  1974  hearing  was 
held.  For  instance,  Dutch  Valley  Food 
Co.  (a  subsidiary  of  Weis  superm,irkets) 
did  not  operate  a  distributing  plant  until 
1980.  Prior  to  the  opening  of  this  plant  at 
Sunbury.  Weis  supermarkets  obtained 
part  of  its  fluid  milk  supplies  from  the 
API  Schuylkill  Haven  plant,  particularly 
for  its  stores  located  in  PMMB  Areas  2 
and  3.  Also,  with  the  opening  of  Dutch 
Valley's  Sunbury  plant,  the  quantity  of 
Order  4  regulated  milk  distributed  in 
federally  unregulated  areas  of 
Pennsylvania  more  than  doubled,  from 
about  2.5  million  to  6.0  million  pounds 
per  month. 

Another  significant  change  in  milk 
mariceting  in  the  area  that  occurred 
since  the  1974  hearing  involved  a 
nationwide  chain  of  supermarkets  (A&P 
Tea  Co.)  that  formerly  operated  a 
distributing  plant  regulated  under  Order 
4  at  Fort  Washington,  Pennsylvania.  In 
1982,  this  plant  was  sold  to  a  New  Jersey 
handler  who  operates  an  Order  2 
distributing  plant  at  Flemingon,  New 
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Jersey.  Based  on  the  testimony  of  API's 
witness,  prior  to  the  change  in 
ownership  of  the  Fort  Washington  plant 
the  supermarket  chain  used  this  plant 
primarily  to  serve  its  stores  in 
Philadelphia,  Baltimore.  Washington 
and  New  Jersey.  However,  most  of  the 
chain's  supermarkets  in  the  23-county 
area  prior  to  the  change  in  ownership 
were  served  by  local  distributing  plants 
including  Dairyleas  Scranton  plant  and 
API's  Schuylkill  Haven  plant. 
Commencing  in  1983,  these  stores  were 
served  by  the  Flemington  handler. 

Several  opponent  witnesses  indicated 
that  a  lai-ge  proportion  of  the  fluid  milk 
distrbuted  in  the  23-county  area  was  by 
Federaily  regulated  vertically  integrated 
handlers  who  operated  both  processing 
plants  and  retain  store  outlets.  In  view 
of  this,  opponents  argued  that  such 
vertically  integrated  operations  did  not 
compete  for  fluid  sales  with  other 
handlers  because  the  sales  through  their 
own  stores  were  "captive  sales."  This, 
opponents  stated,  removed  them  from 
the  sphere  of  competition  for  wholesale 
outlets  and  thus  such  operations  were 
not  affected  by  any  alleged 
misalignment  in  procurement  costs. 

It  is  true  that  some  fluid  milk 
processors  have  found  it  economically 
advantageous  to  operate  retail  outlets  in 
conjunction  with  their  fluid  milk 
processing  operations  and  further  that 
some  supermarket  chains  have  found  it 
advantageous  to  operate  their  own 
processing  plants.  However,  the 
purchaser  of  the  packaged  milk  is  the 
ultimate  customer  regardless  of  whether 
or  not  the  fluid  milk  is  distributed 
through  a  handler's  own  stores  or  it  is 
distributed  through  other  outlets.  To  this 
extent  vertically  integrated  operations 
compete  with  all  other  handlers  for 
sales  and  are  equally  affected  by  any 
competitive  advantage  that  one  handler 
may  have  over  another.  Accordingly, 
this  argument  is  not  a  valid  basis  for 
rejecting  the  marketing  area  extension 
proposals. 

In  a  post-hearing  brief  filed  on  behalf 
of  three  milk  dealers,  (Guers.  Hazelton 
Farmers  Cooperative  and  Valley  Farms) 
who  testified  in  opposition  to  the  23- 
county  area  extension,  it  was  argued 
that  the  adverse  effects  on  their 
operations  from  full  Federal  regulation 
far  outweigh  any  possible  benefit  from 
such  action.  These  milk  dealers  were 
particularly  concerned  with  the  impact 
of  such  regulation  on  their  raw  milk 
costs  and  administrative  expenses.  As 
described  previously  in  this  decision, 
milk  dealers  that  presently  are  subject 
only  to  PMMB  regulations  generally  pay 
slightly  lower  prices  for  milk  for  fluid 
use  than  do  Federally  regulated 


handlers  who  compete  for  such  sales  in 
the  same  area  of  competition.  However, 
Federal  milk  orders  give  assurance  to  all 
regulated  handlers  that  their 
competitors  in  the  same  area  of 
competition  have  relatively  the  same 
product  cost  for  the  same  use  of  milk. 
Thus,  if  extending  Federal  regulation,  as 
adopted  herein,  results  in  hi^er  product 
costs  to  these  three  milk  dealers,  it 
would  only  be  to  the  extent  that  these 
dealers  and  others  similarly  situated 
would  be  incurring  the  same  product 
costs  as  their  competitors. 

The  brief  of  the  three  milk  dealers 
also  expressed  particular  concern  with 
the  adverse  effects  of  area  expansion  on 
the  operations  of  the  Hazelton  Farmers 
Cooperative.  In  this  regard,  it  was 
argued  that  regulation  of  the 
cooperative's  plant  would  jeopardize  the 
existence  of  the  cooperative  because  of 
the  additional  higher  costs,  including 
equalization  payments  into  the 
marketwide  pool,  that  would  be 
imposed  upon  its  member-owners.  Since 
Federal  milk  orders  give  assurance  to  all 
regulated  handlers  that  their 
competitors  in  the  marketing  area  are 
paying  the  same  prices  for  their  milk 
there  is  no  basis  for  the  claim  that  the 
proposed  extension  of  the  marketing 
areas  would  force  the  cooperative  or 
any  other  local  dealer  out-of-business. 
Further,  it  should  be  noted  that  there  are 
several  cooperative  associations 
operating  successful  fluid  milk 
processing  plants  in  the  two  Federal 
Older  mari(et8. 

Also,  the  brief  states  that  Federal 
regulation  of  the  area  could  cause  some 
of  the  PMMB  regulated  dealers  to  lose 
their  local  milk  suppUes.  This  appears  to 
be  very  unlikely  because  data  entered 
into  evidence  indicated  that  in  virtually 
every  one  of  the  23  counties  in  quesdon 
there  were  more  dairy  farmers  who 
delivered  their  milk  to  one  of  the  two 
Federal  order  markets  than  who 
delivered  to  local  dealers. 

The  brief  indicated  further  that  the 
greatest  burden  of  the  expanded  Federal 
regulation  would  be  felt  by  those  dairy 
farmers  sho  are  not  members  of  a 
cooperative  association  and  who  deliver 
milk  to  the  PMMB  regulated  dealers 
because  the  price  they  receive  for  milk 
would  decline  75  cents  to  $1.00  per 
hundredweight.  The  record  evidence 
indicates  clearly  that  the  local  milk 
dealers  and  Federally  regulated 
handlers  draw  their  milk  supplies  from  a 
common  production  area.  Since  this 
decision  concludes  that  the  Class  I  sales 
in  20  of  the  23  counties  have  now 
become  an  integral  part  of  the  Middle 
Atlantic  and  New  York-New  Jersey 
markets,  it  is  only  reasonable  to  provide 


that  all  dairy  farmers  associated  with 
each  of  these  two  Federally  regulated 
maricets  share  equally  in  each  respective 
market's  total  Class  I  sales. 

It  is  concluded  that  in  light  of  the 
considerations  set  forth  herein,  the  20- 
county  area  of  east  central  and 
northeastern  Pennsylvania  is  a  logical 
area  to  be  included  under  federal 
regulation  and  appropriately  should  be 
incoi-porated  within  the  respective 
marketing  areas.  A  uniform  price  plan 
applicable  to  all  handlers  buying  milk 
for  sale  in  the  expanded  areas  will 
stabilize  and  improve  marketing 
conditions  in  such  areas.  Accordingly, 
regulation  of  this  20-county  area  of  east 
central  and  northeastern  Pennsylvania 
will  effectuate  the  declared  policy  of  the 
Act  by  providing  for. 

(1)  The  establishment  of  uniform 
prices  to  handlers  for  milk  received  from 
producers  according  to  a  classified  price 
plan  based  upon  the  utilization  made  of 
milk; 

(2)  An  impartial  audit  of  handlers' 
records  to  verify  the  payments  of 
required  prices: 

(3)  A  system  for  verifying  the 
accuracy  of  weights  and  butterfat 
content  of  milk  purchases;  and 

(4)  Uniform  returns  to  producers 
supplying  each  respective  market  based 
upon  an  equitable  sharing  among  all 
producers  supplying  the  expanded 
markets  of  the  lower  returns  from  the 
sale  of  reserve  milk  which  cannot  be 
marketed  as  Class  I  milk. 

The  public  interest  will  be  served  by 
the  estabUshment  of  orderiy  marketing 
for  milk  in  the  proposed  expanded  area 
that  'will  assure  a  continuing  and 
adequate  supply  of  fluid  milk  for  the 
area  at  reasonable  prices. 

The  local  Pennsylvania  group 
excepted  to  the  alleged  failure  of  the 
Department  to  consider  alternative 
regulatory  solutions  to  the  marketing 
problems  generated  by  API's  Schuylkill 
Haven  plant  operations.  Exceptor 
argued  that  the  Department  should  have 
found  a  solution  to  correct  the  API 
problem  without  affecting  the  regulatory 
status  of  local  Pennsylvania  plants 
serving  the  23-county  area.  In  this 
regard,  they  suggested  that  the 
Department  should  have  amended  Order 
2  to  fully  price  all  of  the  Schuylkill 
Haven  plant's  producer  milk  without 
affecting  the  regulatory  status  of 
exceptors. 

It  is  true,  as  exceptors  contend,  a 
possible  solution  to  the  API  Schuylkill 
Haven  plant  problem  would  be  to 
eliminate  the  "pass-through"  provisions 
of  Order  2.  However,  such  a  proposal 
was  not  included  in  the  hearing  notice 
or  proposed  at  the  hearing.  Beyond  this. 
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the  record  evidence  clearly  identified 
other  marketing  problems  that  could 
more  appropriately  be  resolved  through 
the  various  alternatives  of  adding 
territory  to  either  order  or  dividing  it 
between  the  two  orders.  Accordingly, 
the  exception  is  denied. 

In  their  exceptions,  the  local 
Pennsylvania  group  stated  that  the 
Secretary  failed  to  recognize  and  take 
into  account  various  marketing 
conditions  in  the  23-county  area,  such  as 
PMMB  resale  prices,  which  impact  upon 
handler  competition.  To  the  contrary, 
the  decision  describes  in  detail  the 
adverse  impact  present  marketing 
conditions  in  the  area  herein  under 
consideration  have  upon  handler 
competition  and  how  federal  regulation 
of  milk  marketed  in  those  20  counties 
will  improve  the  marketing  of  milk  and 
the  competition  for  milk  supplies  among 
all  handilers  who  distribute  fluid  milk  in 
such  counties.  With  respeot  to  the 
establishment  of  resale  prices.  Federal 
milk  orders  do  not  regulate  the  resale 
price  of  milk  nor  are  resale  prices  taken 
into  consideration  in  evaluating  the 
need  for  Federal  regulation,  except  as 
such  prices  may  impact  upon  the  orderly 
marketing  of  milk  by  dairy  farmers.  It 
should  be  noted  in  this  regard  that  the 
PMMB  establishes  resale  prices  in  the 
Pennsylvania  portion  of  the  present 
Middle  Atlantic  marketing  area  without 
conflict  with  the  Federal  regulation  of 
producer  prices.  Accordingly,  the 
exception  is  denied. 

Opponents  to  area  expansion  stated 
in  their  exceptions  that  the  proposed 
expanded  marketing  areas  of  the  two 
orders  would  not  serve  the  pubhc 
interest,  improve  marketing  conditions 
in  the  respective  marketing  areas  and 
further  the  objectives  of  the  Act.  We 
disagree  with  exceptors.  As  described  in 
this  decision  the  record  evidence 
demonstrates  clearly  the  need  for  area 
expansion  as  adopted  herein.  Also,  the 
decision  details  how  the  expanded 
marketing  areas  will  serve  the  public 
interest,  improve  marketing  conditions 
in  the  expanded  areas  and  further  the 
objectives  of  the  Act.  Accordingly,  the 
exceptions  are  denied. 

Having  concluded  that  20  of  the  23 
east  central  and  northeastern 
Pennsylvania  counties  as  initially 
proposed  should  be  included  under 
Federal  regulation,  the  remaining  facet 
of  the  area  expansion  issue  to  be 
resolved  concerns  which  of  such  20 
counties  should  be  included  in  each  of 
the  marketing  areas  of  the  respective 
orders. 

As  noted  previously,  there  were 
several  area  expansion  proposals  that 
were  contained  in  the  notice  of  hearing 
and  supported  at  the  hearing  by 


cooperative  associations  and 
proprietary  handlers.  Such  proposals 
would  have  included  under  regulation  23 
east  central  and  northeastern 
Pennsylvania  counties  as  extensions  of 
either  the  Middle  Atlantic  or  New  York- 
New  ]ersey  marketing  areas.  For 
example,  one  proposal  would  have 
included  under  the  Middle  Atlantic 
order  12  of  these  counties  while  another 
would  have  added  only  3  counties  to 
this  order's  marketing  area.  Two  other 
proposals  would  have  added  20  of  the  23 
counties  to  the  New  York-New  Jersey 
marketing  area. 

In  their  post-hearing  briefs,  all  of  the 
proponents  of  marketing  area  expansion 
modified  their  proposals,  urging  that  the 
6  counties  of  Berks,  Carbon,  Lehigh, 
Monroe,  Northhampton  and  Schuylkill 
be  included  in  the  Midddle  Atlantic 
marketing  area  and  the  remaining  17 
counties  be  added  to  the  Order  2 
marketing  area.  It  was  the  general 
consensus  of  the  proponents  that  the  6- 
county  area  was  more  allied  to  the 
Order  4  market  than  with  the  Order  2 
market  from  a  standpoint  of 
procurement  and  Class  I  sales.  In  view 
of  the  extensive  operations  of  the 
proponents  in  terms  of  procurement  and 
fluid  milk  distribution  throughout  much 
of  the  23-county  area,  consideration 
must  be  given  to  the  unanimous  position 
of  area  expansion  proponents  regarding 
how  the  counties  should  be  divided 
between  the  two  orders. 

Additional  Pennsylvania  Counties  To 
Be  Added  to  Middle  Atlantic  Marketing 
Area 

The  Pennsylvania  counties  to  be 
included  in  the  Middle  Atlantic 
marketing  area  are  Berks,  Cargon, 
Lehigh,  Northampton  and  Schuylkill 
(referred  to  hereafter  as  the  "5-county 
area").  The  total  1980  population  of  this 
5-county  area  was  1,024.191.  The 
principal  population  centers  of  the  area 
include  Allentown.  Bethlehem,  Easton. 
Emmaus.  Pottsville.  and  Reading,  with  a 
combined  1980  population  of  308,083. 

Four  of  the  5  counties  (Berks,  Lehigh, 
Northampton  and  Schuylkill)  join  the 
present  marketing  area  of  Order  4. 
Geographically,  the  5-county  area  froms 
the  southeastern  extremities  of  the  20 
east  central-northeastern  Pennsylvania 
county  area  proposed  to  be  regulated. 

This  additional  territory  (5  counties) 
should  be  brought  under  regulation  to 
implement  continuing  orderly  marketing 
for  dairy  fanners  suppling  regulated 
handlers,  as  well  as  unregulated 
handlers,  marketing  milk  therein.  Milk  is 
disposed  of  in  this  territory  by  reguated 
handlers  on  routes  as  well  as  in  the  form 
of  bulk  supplemental  supplies. 


Within  the  5-county  area,  milk  is 
distributed  by  18  fully  regulated 
handlers.  Of  this  total  12  were  regulated 
by  Order  4  and  6  by  Order  2. 
Additionally,  there  were  10  nonfederally 
regulated  dealers  serving  the  area  at  the 
time  of  the  hearing,  6  of  which  operated 
partially  regulated  distributing  plants 
under  Order  4  because  of  limited  route 
distribution  in  the  order's  marketing 
area.  Also,  six  of  the  seven  distributing 
plants  located  in  the  5-county  area  woud 
become  fully  regulated  under  Order  4. 

The  record  evidence  also  indicates 
that  dairy  farmers  located  in  each  of  the 
5  counties  proposed  to  be  included  in 
the  Order  4  marketing  area  supply 
present  Order  4  handlers  with 
substantially  more  milk  than  to  Order  2 
handlers.  Data  in  the  record  for 
December  1982  indicate  that  of  the  699 
dairy  farmers  located  in  the  5-county 
area  343  delivered  their  milk  to  Order  4 
plants,  183  delivered  their  milk  to  Order 
2  plants  and  the  remaining  173  dairy 
farmers  probably  delivered  either  to 
Federally  unregulated  plants  or  to  their 
own  operated  processing  facilities. 
Based  on  the  testimony  of  Guers' 
witness  and  dairy  farmer  who  delivered 
milk  to  Clover  Farms,  it  appears  that 
these  two  dealers  received  milk  from 
about  115  of  these  173  dairy  fanners.  It 
appears  that  most  of  the  remaining  58 
dairy  farmers  located  in  these  counties 
delivered  their  milk  to  Freeman's 
Heisler's  Cloverleaf,  Longacre's  and 
Stocker  Brothers. 

As  described  previously,  since  this 
territory  has  become  an  integral  part  of 
the  Order  4  marketing  area,  all  of  the 
producers  located  in  this  common 
supply  area  should  receive  the  same 
uniform  base  and  excess  prices  for  their 
milk.  Further,  because  of  the  proximity 
of  these  counties  to  the  Middle  Atlantic 
market,  handlers  located  therein  must 
purchase  their  milk  supplies  in 
competition  with  handlers  regulated 
under  this  order.  At  plants  located  in 
this  area,  the  monthly  uniform  prices 
under  Order  4  exceed  similar  prices 
under  the  New  York-New  Jersey  order. 
Consequently,  full  regulation  of  these 
plants  under  the  New  York-New  Jersey 
order  could  cause  serious  procurement 
problems  for  them. 

Adding  these  five  counties  to  the 
Middle  Atlantic  marketing  area  should 
assure  that  each  of  the  six  dealers 
located  therein  who  would  become 
regulated  under  this  order  will  not  shift 
regulation  to  the  Order  2  market  due  to 
any  slight  shift  in  their  sales  patterns. 
Record  evidence  indicates  there  is  the 
possibility  that  Freeman's  Dairy  could 
shift  regulation  between  the  two  orders 
if  Carbon  and  Northampton  counties 
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were  not  included  within  the  same 
marketing  area  as  Lehigh  county.  In 
view  of  the  foregoing  considerations,  it 
is  concluded  that  this  .S-county  area 
should  be  included  in  the  Middle 
Atlantic  marketing  area.  Under  present 
circumstances,  greater  equity  among 
both  handlers  and  producers  will  be 
achieved  through  the  inclusion  of  this 
territory  under  Order  4. 

Monroe  County,  however,  should  be 
added  to  the  Order  2  marketing  area. 
This  county  was  one  of  the  six  counties 
that  the  expansion  proponents 
recommended  in  their  briefs  to  be 
included  in  the  Order  4  marketing  area. 
The  record  evidence  indicates,  however, 
that  at  the  time  of  the  hearing  there 
were  apparently  no  Order  4  distributing 
plants  serving  the  county.  Instead,  the 
record  shows  that  at  least  three  Order  2 
plants  and  two  partially  regulated 
distributing  plants  (one  of  which  would 
become  fully  regulated  under  Order  2  as 
a  result  of  this  proposed  action) 
distribute  milk  in  the  county.  For  this 
reason,  it  is  concluded  that  the  majority 
of  sales  in  this  county  are  more  closely 
associated  with  the  New  York-New 
Jersey  market  than  with  the  Middle 
Atlantic  market  and.  thus,  should  not  be 
included  in  the  Order  4  marketing  area. 

Additional  Pennsylvania  Counties  To 
Be  Added  To  York-New  Jersey 
Marketing  Area 

Fifteen  northeastern  Pennsylvania 
counties  (referred  to  hereinafter  as  the 
"15-county  area")  should  be  added  to 
the  New  York-New  Jersey  marketing 
area.  These  counties  are: 


Br.idford 

Columbia 

Lackawanna 

Luzeme 

Lycoming 

Monroe 

Montour 

Northlumberland 


Pike 

Snyder 

Sullivan 

Sucquehanna 

Union 

Wayne 

Wyoming 


This  area  had  a  population  of 
1,191,374  persons  in  1980.  The  principal 
population  centers  of  the  area  are 
Berwick,  Bloomsburg.  Carbondale, 
Dunmore,  Hazclton,  Kingston. 
Nanticoke,  Scranton,  Shamokin, 
Sunbury,  Wilkes-Barre  and 
Williamsport.  The  combined  population 
of  these  centers  in  1980  totaled  303.364. 

The  inclusion  of  this  15-county  area 
under  Order  2  will  bring  under  full 
regulation  seven  distributing  plants,  all 
of  which  are  located  in  the  area.  These 
plants  are:  Valley  Farms  Dairy  at 
Williamsport.  Farmers  Cooperative 
Dairy  at  Hazelton.  United  Dairies  at 
Sunbury.  Blue  Ribbon  Dairy  at  West 
Pittston.  Edgewood  Farms  at  Troy, 
Hyland  Dairy  at  Wilkes-Barre  and 
Maurer's  Wayside  Dairy  at  Shamokin. 


At  the  time  of  the  hearing  the  Valley 
Farms  Dairy  plant  was  a  partially 
regulated  distributing  plant  under  the 
Middle  Atlantic  order. 

Inclusion  of  these  15  cotmties  in  the 
New  York-New  Jersey  mariceting  area 
also  would  continue  the  regulation 
under  Order  2  of  the  API  Schuylkill 
Haven  plant.  Under  this  situation,  all  of 
the  fluid  milk  distribution  from  that 
plant  into  these  counties  and  into  the 
five  counties  being  added  to  the  Middle 
Atlantic  marketing  area  would  not  be 
fully  priced  under  Order  2.  Likewise, 
any  other  Order  2  regulated  plant  that 
uses  "unpriced  milk"  for  its  distribution 
in  these  proposed  regulated  counties 
also  would  have  such  distribution  fully 
priced  under  the  order.  Testimony  at  the 
hearing  indicated  that  at  least  one  other 
Order  2  regulated  plant.  Durling  Farms 
at  Whitehouse.  N.J..  also  uses  "unpriced 
milk"  for  its  distribution  in  these 
counties. 

This  15-county  area  has  become 
essentially  a  part  of  and  closely 
identified  with  the  New  York-New 
Jersey  marketing  area.  Testimony  on  the 
record  indicates  that  over  50  percent  of 
the  milk  distributed  in  these  counties  is 
from  plants  regidated  under  Order  2.  By 
far  the  most  significant  of  these  plants  is 
API's  Schuylkill  Haven  plant. 

Testimony  presented  by  several 
witnesses  indicates  that  of  the  seven 
presenUy  federally  unregulated  plants 
located  in  the  15-county  area  only 
Farmers'  Cooperative  Dairy  and  Valley 
Farms  Dairy  distribute  fluid  milk  outside 
these  counties.  The  record  evidence 
indicates  that  Farmers'  Cooperative 
Dairy  has  limited  distribution  in  Carbon 
and  Schuylkill  Counties,  but  this 
distribution  probably  amounts  to  less 
than  5  percent  of  their  total  distribution. 
Valley  Farms,  in  addition  to  its 
distribution  in  eleven  of  the  15  counties, 
also  has  distribution  in  three  counties  In 
the  present  Middle  Atlantic  marketing 
area  plus  one  county  that  would  be 
added  to  the  Middle  Atlantic  marketing 
area  and  in  four  other  Pennsylvania 
counties  which  would  continue  to  be 
unregulated  by  either  Federal  order. 

Valley  Farms'  witness  testified  that 
his  company  opposed  any  extension  of 
Federal  regulation  into  the  unregulated 
area  in  which  it  distributes  milk. 
However,  he  said,  if  the  marketing  areas 
of  these  two  Federal  orders  are 
extended  into  its  distribution  area  then 
the  milk  dealer  would  prefer  to  be 
regulated  under  Order  2,  He  indicated 
that  regulating  its  plant  under  Order  2 
would  only  increase  its  Class  I  price  by 
5  to  10  cents  per  hundredweight  as 
compared  to  a  30-cent  increase  if  the 
plant  were  regulated  under  Order  4. 


Also,  he  indicated  that  if  the  plant  were 
regulated  under  Order  2,  it  would  have 
available  the  "pass-through"  provisions 
which  would  allow  his  company  to  use 
"unpriced  milk"  to  cover  its  sales 
outside  the  expanded  Federal  order 
marketing  areas. 

The  Valley  Farms  represented  also 
urged  that  the  respective  marketing  area 
boundaries  be  drawn  so  that  Valley 
Farms  would  be  assured  continuity 
insofar  as  which  order  the  plan  would 
be  regulated  under.  He  emphasized  that 
this  was  an  important  consideration 
since  Valley  Farms  has  widespread 
distribution  throughout  the  23-county 
area  plus  limited  distribution  in  the 
present  Order  4  marketing  area.  In  the 
absence  of  such  assurance,  he  stated 
that  shifting  regulation  of  the  plant 
between  the  orders  would  have  an 
adverse  impact  on  his  producers 
because  of  the  different  producer 
payment  plans  under  the  two  orders. 
TTie  marketing  area  extension  of  the  two 
orders  adopted  herein  should  satisfy  the 
concerns  of  the  Valley  Farms  witness  in 
this  regard. 

The  local  Pennsylvania  group 
excepted  to  the  decision's  apparent 
failure  to  address  fully  the  problem  that 
Valley  Farms  would  encounter  if  it  were 
fully  regulated  under  Order  2  and  had 
limited  distribution  in  the  Middle 
Adantic  market.  Exceptor  believes  that 
under  this  situation.  Valley  Farms  would 
incur  a  financial  obligation  under  both 
orders  on  the  sales  into  the  marketing 
area  of  Order  4.  We  disagree  with 
exceptor  because  milk  that  is  fully 
pooled  and  priced  under  a  Federal  milk 
order  can  be  distributed  in  the 
marketing  area  of  any  other  milk  order 
without  further  financial  obligation. 
Accordingly,  the  exception  is  denied. 

The  record  evidence  also  indicates 
that  over  75  percent  of  the  dairy  farmers 
located  in  the  15-county  area  are 
producers  under  Order  2.  Data  indicate 
that  of  the  approximately  2,750  dairy 
farmers  located  in  the  15-coanty  area 
2,153  delivered  their  milk  to  plants  that 
were  regulated  imder  Order  2  and  228 
delivered  to  plants  regulated  under 
Order  4.  The  residual  369  dairy  farmers 
probably  either  delivered  to  PMMB 
dairies  or  operated  their  own  processing 
facilities.  Based  on  the  testimony  of 
API's  and  Eastern's  witnesses,  it 
appears  that  many  of  these  369  dairy 
farmers  deliver  their  milk  to  either  APTs 
Schuylkiss  Haven  plant  or  to  the  Valley 
Farms  plant. 

The  Permsylvania  counties  of  CHnton. 
Potter  and  Tioga  should  not  be  added  to 
the  New  York-New  Jersey  marketing 
area.  Proponents  of  marketing  area 
extension,  either  at  the  hearing  or  is 


1 
32726 Federal  Register  /  Vol.  50.  No.  157  /  Wednesday.  August  14.  1985  /  Proposed  Rule8 


their  post-hearing  briefs,  included  these 
three  counties  in  the  territory  proposed 
for  inclusion  in  the  New  York-New 
fersey  marketing  area. 

In  their  exceptions.  API.  et  at., 
claimed  there  was  no  discernible 
difference  between  the  3  counties  that 
were  proposed  to  be  excluded  from 
regulation  and  the  20  counties  to  be 
added  to  the  Middle  Altantic  and  New 
York-New  Jersey  marketing  areas. 
Essentially,  the  basis  of  this  exception 
was  a  reiteration  of  the  positions 
presented  by  exceptor  at  various  stages 
of  the  proceeding.  For  the  reasons  cited 
herein,  the  area  expansion  adopted  for 
each  order  in  question  is  appropriate 
under  the  present  marketing  situation. 
Accordingly,  the  exception  is  denied. 

These  three  counties  are  located  in 
the  northwest  comer  of  PMMB  Area  3 
and  generally  are  more  sparsely 
populated  than  the  20  other  counties 
involved  in  the  hearing.  The  1980  census 
indicates  there  were  97,670  people  living 
in  these  counties.  Although  the  evidence 
indicates  that  over  90  percent  of  the  655 
dairy  farmers  located  in  these  counties 
are  producers  on  the  Order  2  market,  no 
fluid  milk  processing  plants  are  located 
therein.  There  are  two  Order  2  regulated 
plants  located  in  Tioga  County  but  they 
are  manufacturing  plants  and  transfer 
stations. 

Neither  Order  2  nor  Order  4  regulated 
handlers  are  substantially  involved  in 
distributing  fluid  milk  products  in  these 
counties.  The  witness  representing  the 
Ad  Hoc  Committee  testified  that  none  of 
the  committee  members  distributes  fluid 
milk  products  in  these  three  counties. 
Except  for  Valley  Farms,  no  other 
handler  who  either  is  presently 
regulated  or  would  be  regulated  under 
the  expanded  orders  as  herein  adopted 
indicated  they  had  distribution  in  the 
three  counties.  The  Valley  Farms' 
witness  testified  that  his  company  has 
fluid  milk  distribution  in  Clinton  and 
Tioga  counties.  However,  Valley  Farms 
should  not  be  at  a  competitive 
disadvantage  on  these  sales  because 
they  could  avail  themeselves  of  the 
pass-through  provisions  under  Order  2 
and  use  "unpriced  milk"  for  that 
distribution.  If  API  also  has  distribution 
in  these  counties  from  their  Schuylkill 
Haven  plant,  they,  too,  could  use  the 
pass-through  provisions  in  Order  2  for 
such  distribution. 

A  witness  representing  Upstate  Milk 
Cooperative  of  Le  Roy,  New  York, 
testified  in  opposition  to  the  inclusion  of 
Potter  County  in  the  Order  2  marketing 
area.  The  witness  said  his  cooperative 
association  is  the  dominant  distributor 
of  fluid  milk  in  the  county.  He  indicated 
that  the  milk  for  this  distribution  is 
processed  at  Jamestown  or  Arcade,  New 


York.  Other  major  distributors  of  fluid 
milk  in  the  county  are  MeadowbroAk 
Dairies  of  Cuba,  New  York,  and  Modern 
Dairies  of  Saint  Marys,  Pennsylvania, 
neither  one  of  which  are  regulated  under 
a  Federal  order.  Further,  the  witness 
said,  no  federally  regulated  milk  is 
distributed  in  Potter  County.  No  other 
witness  at  the  hearing  refuted  this 
testimony. 

Upstate's  witness  also  testified  that  if 
its  dairy  farmer  members  who  deliver 
milk  associated  with  these  Potter 
County  sales  become  producers  under 
Order  2  their  prices  would  be  lowered 
about  30  cents  per  hundredweight.  He 
stated  that  these  dairy  farmers  as  well 
as  the  dairy  farmers  who  deliver  to  the 
two  other  processing  plants  he 
mentioned  are  located  north  and  west  of 
the  county  and  are  not  oriented  to  the 
Order  2  market.  He  indicated  further 
that  all  of  the  dairy  farmers  located  in 
Potter  County  are  presently  producers 
under  Order  2.  Thus,  expansion  of  the 
Order  2  marketing  area  into  Potter 
County  would  not  affect  the  status  of  the 
dairy  farmers  located  in  the  county  but 
could  adversely  affect  other  dairy 
farmers  who  deliver  to  plants  located 
west  and  north  of  the  county  and  who 
presently  have  little  or  no  association 
with  the  Order  2  market. 

For  the  reasons  set  forth  above  it 
would  not  be  appropriate  on  the  basis  of 
this  record  to  include  Clinton,  Potter  and 
Tioga  Counties  in  the  Order  2  marketing 
area.  Accordingly,  the  proposals  to  add 
these  counties  to  the  Order  2  marketing 
area  are  denied. 

In  their  exceptions  to  the 
recommended  decision,  the  local 
Pennsylvania  group  contended  that  the 
conclusion  not  to  include  the  above- 
mentioned  counties  under  Federal 
regulation  resulted  in  "disparate 
treatment  of  producer  income  losses  and 
pay-price  deviations".  In  support  of  their 
contention,  exceptors  cited  opponents' 
testimony  concerning  the  potential  loss 
to  producers  from  area  expansion.  The 
position  of  exceptors  is  irrelevant  and 
there  is  no  basis  for  reaching  a  different 
conclusion  on  this  issue. 

As  a  corollary,  the  same  group 
excepted  to  the  decision's  failure  to 
recognize  a  potential  procurement 
problem  for  Farmers  Cooperative  Dairy 
of  Hazelton,  which,  as  proposed,  would 
become  regulated  under  Order  2. 
Exceptors  claimed  that  this  was  en 
important  consideration  in  deciding  that 
the  3  above-mentioned  counties  should 
not  be  included  under  Federal 
regulation.  It  was  their  contention  that 
this  reasoning  should  apply  to  the 
Farmers  Cooperative  Dairy's  situation. 

The  group's  exception  raises  no  new 
points  not  already  considered  in 


determining  which  of  the  23  eastern  and 
northeastern  Pennsylvania  counties 
should  be  regulated.  No  departure  from 
the  recommended  decision  should  be 
made  with  respect  to  the  additional 
territory  that  should  be  added  to  the 
marketing  areas  of  each  order. 

The  exceptions  filed  on  behalf  of  API 
et  al.,  claimed  that  the  findings  and 
conclusions  should  have  been  made  on 
a  county-by-county  basis  since  the 
decision  to  expand  the  respective 
marketing  areas  was  done  on  a  county- 
by-county  basis.  The  decision  states 
clearly  why  the  findings  and  conclusions 
focused  primarily  on  marketing 
conditions  prevailing  in  PMMB  Areas  2 
and  3  marketing  areas  rather  than  on  a 
county-by-county  basis.  The  reason  was 
that  most  of  the  testimony  and  other 
evidence  presented  at  the  hearing  with 
respect  to  marketing  area  extension  was 
related  to  PMMB  Areas  2  and  3.  Further, 
this  did  not  impair  the  findings  and 
conclusions  with  respect  to  the  need  for 
expanding  the  marketing  areas  of  the 
two  orders  nor  the  conclusions  with 
regard  to  how  the  counties  in  the 
proposed  expanded  area  should  be 
divided  between  the  two  orders. 

Also,  the  exceptions  filed  on  behalf  of 
API  et  al.,  excepted  to  the  weight  given 
in  the  decision  to  the  statements  and 
positions  taken  by  proponents  at  the 
hearing  and  in  post-hearing  briefs.  To 
the  extent  that  proponents'  as  well  as 
opponents'  statements  and  positions 
were  substantiated  on  the  hearing 
record,  such  statements  and  positions 
formed  the  basis  of  the  findings  and 
conclusions  adopted  herein  concerning 
the  issue  of  expanding  the  marketing 
areas  of  the  two  orders.  Specifically,  the 
position  taken  by  all  of  the  proponents 
of  marketing  area  expansion  in  their 
post-hearing  briefs  was  given 
consideration  in  resolving  the  issue 
regarding  which  of  the  20  counties 
should  be  included  in  the  marketing 
area  of  each  respective  order.  This 
consideration  was  given  because  the 
record  evidence  revealed  the  extensive 
operations  of  the  proponents  in  terms  of 
procurement  and  fluid  distribution 
throughout  much  of  the  23-county  area 
and  because  the  unanimous  position  of 
proponents  regarding  how  the  counties 
should  be  divided  between  the  two 
orders  was  an  argument  based  on  such 
record  evidence.  Further,  the  decision 
also  sets  forth  additional  reasons  why  5 
of  the  23  Pennsylvania  counties  should 
be  added  to  the  Order  4  marketing  area, 
15  counties  should  be  added  to  the 
Order  2  marketing  area  and  3  counties 
should  remain  federally  unregulated. 
Accordingly,  the  exception  is  denied. 
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The  local  Pennsylvania  group  also 
excepted  to  the  proposed  expansion  of 
each  order's  marketing  area  previously 
described.  Exceptors  objected  to  the 
adopted  marketing  area  changes  as 
being  beyond  both  the  scope  of  the 
notice  of  hearing  and  evidence 
presented  at  the  hearing  since  no  one 
specifically  proposed  such  changes. 
They  claim  that  as  a  result,  there  was  no 
opportunity  to  rebut  such  proposed 
changes  either  through  testimony  or 
cross-examination  on  the  record. 

The  fact  that  no  one  specifically 
proposed  the  change  in  each  order's 
marketing  area  as  adopted  in  the 
recommended  decision  provides  no 
basis  for  taking  a  different  position  on 
this  issue.  It  should  be  noted  that  a 
critical  factor  to  consider  in  revolving  an 
issue  (marketing  area  expansfon  in  this 
case)  is  the  evidence  developed  at  the 
hearing.  Furthermore,  the  notice  of 
hearing,  which  contained  several 
proposals  with  overlapping 
configurations,  specifically  sought 
evidence  on  which  counties,  if  any, 
should  be  regulated  and  under  w^ich 
order.  Hence,  the  exceptions  is  denied. 

In  view  of  the  foregoing  and  based  on 
the  record  evidence  developed  regarding 
the  marketing  area  expansion  issue,  the 
conclusion  reached  in  the  recommended 
decision  that  the  marketing  area  of  both 
orders  should  be  expanded  in  the 
manner  as  previously  indicated  and 
discussed  in  this  decision  is  reaffirmed. 
Accordingly,  the  exception  is  denied. 

In  the  attached  order  language  the 
Borough  of  Surf  City  in  Ocean  County, 
New  Jersey  has  been  added  to  the 
Middle  Atlantic  marketing  area.  This  is 
to  correct  an  inadvertent  error  of 
omission  in  the  marketing  area 
definition  that  was  made  at  the  time  the 
Middle  Atlantic  milk  order  was 
promulgated.  The  Middle  Atlantic  order 
merged  the  marketing  areas  of  the 
previous  Delaware  Valley.  Upper 
Chesapeake  Bay  and  Washington,  D.C. 
orders  under  a  single  order.  The  borough 
of  Surf  City,  New  Jersey,  prior  to  the 
merger,  was  part  of  the  former  Delaware 
Valley  marketing  area. 

It  is  concluded  also  that,  except  as 
modified  by  this  decision,  the  present 
provisions  of  the  Middle  Atlantic  and 
New  York-New  Jersey  orders  are 
equally  appropriate  for  the  extended 
marketing  areas  of  the  respective  orders. 
Accordingly,  they  are  hereby  adopted 
for  the  identical  reasons  as  set  forth  in 
the  appropriate  decisions  adopting  such 
provisions  for  each  order. 

2.  Location  Adjustments.  *  The  same 
structure  of  location  pricing  now  used 


for  each  order  in  determining  the 
applicable  Class  I  prices  and  uniform 
prices  to  producers  at  various  locations 
should  be  continued  under  the  expanded 
orders  with  certain  modifications.  A 
summary  of  the  modifications  adopted 
for  each  order  follows. 

a.  Middle  Atlantic  order.  The  location 
adjustment  rate  should  be  2.2  cents  per 
hundredweight  for  each  10-mile  distance 
or  fraction  thereof  at  all  plant  locations 
more  than  55  miles  from  the  city  hall  in 
Philadelphia,  Pennsylvania,  and  also 
more  than  75  miles  from  the  nearer  of 
the  city  hall  in  Baltimore,  Maryland,  or 
the  zero  milestone  in  Washington,  D.C. 
Location  adjustments  at  plants  in  the 
Pennsylvania  counties  of  Berks, 
Dauphin  and  Lebanon,  however,  should 
be  limited  to  10-cents  per 
hundredweight. 

Under  the  present  terms  of  the  order, 
the  Class  I  and  base  prices  applicable  at 
all  plant  locations  more  than  55  miles 
from  the  city  hall  in  Philadelphia. 
Pennsylvania,  and  also  more  than  75 
miles  from  the  nearer  of  the  city  hall  in 
Baltimore,  Maryland,  or  the  zero 
milestone  in  Washington,  D.C,  are 
reduced  1.5  cents  for  each  10-mile 
distance  or  fraction  thereof  that  such 
plant  is  from  the  nearest  of  such  basing 
points. 

b.  New  York-New  Jersey  order.  The 
present  15-cent  fixed  transportation 
differential  on  Class  I  and  uniform 
prices  applicable  within  the  1-70  mile 
zone  should  be  extended  to  include  the 
71-80  mile  zone.  No  other  changes  in  the 
order's  pricing  structure  are  adopted. 

There  were  four  separate  proposals 
listed  in  the  hearing  notice  that  would 
modify  the  location  pricing  structure  of 
the  orders.  The  basic  thrust  of  three  of 
the  proposals  was  to  align  prices  as 
closely  as  possible  at  various  locations 
in  the  area  proposed  to  be  added  to  the 
marketing  areas  of  Orders  2  and  4.  A 
secondary  purpose  of  such  proposals 
was  to  reduce  the  disparity  in  the  cost  of 
Class  I  milk  to  handlers  presently 
operating  pool  plants  under  either 
Orders  2  or  4.  The  other  proposal  was 
offered  as  a  means  of  correcting  an 
alleged  intramarket  competitive 
situation  for  handlers  located  in  the 
south  central  Pennsylvania  area  of  the 
Middle  Atlantic  marketing  area.  Several 
modifications  of  these  proposals  were 
proposed  at  the  hearing  by  two 
cooperative  federations.  Conversely,  a 
number  of  other  producer  groups  either 
at  the  hearing  or  in  their  post-hearing 
briefs  opposed  any  changes  in  the 
respective  orders'  pricing  structure. 


'Referred  to  as  "location  differentials"  under  the 
Middle  Atlantic  order  and  as  "transportation 


differentials"  under  the  New  York-New  Jersey 
order. 


SCP  Dairy  Industry  Association  (SCP). 
a  group  of  South  Central  Pennsylvania 
handlers  operating  pool  distributing 
plants  under  Order  4,  submitted  a 
proposal  that  would  reduce  the  Class  I 
differential  in  Order  4  from  $2.78  to 
$1.90.  At  the  hearing,  however,  the 
association  abandoned  the  proposal.  No 
other  support  was  offered  at  the  hearing 
for  the  proposal. 

Although  it  did  not  indicate  any 
preference,  the  Ad  Hoc  Committee 
proposed  two  possible  options  that 
would  affect  the  price  alignment 
between  Orders  2  and  4  at  a  number  of 
presently  regulated  plants  and  at  other 
plants  that  would  become  fully 
regulated  as  a  result  of  expanding  the 
respective  orders'  marketing  areas.  As 
proposed,  option  1  would  amend  Order 
2's  transportation  differential  provisions 
to  provide  for  a  schedule  of  zone 
differential  rates  for  Classes  I-A  and  I-B 
milk  that  would  be  applicable  to  11 
designated  Pennsylvania  counties.  9  of 
which  would  be  newly  regulated 
counties.  The  effect  of  this  proposal 
would,  on  a  plant  to  plant  basis,  result 
in  about  the  same  Class  I  price  for  each 
plant  whether  such  plant  was  regulated 
under  Order  2  or  Order  4. 

The  other  option  proposed  by  the  Ad 
Hoc  Committee  would  also  amend 
Order  2.  It  would  revise  the  schedule  of 
transportation  differentials  for  Classes 
I-A  and  I-B  milk  by  increasing  each  10- 
mile  zone  from  71  through  190  miles  by 
15  cents  per  hundredweight.  Although 
this  options  would  not  achieve  the 
degree  of  alignment  that  option  1  would, 
its  intent,  nevertheless,  was  to  provide 
price  alignment  at  newly  regulated 
Order  2  plants  with  newly  regulated 
Order  4  plants  as  a  result  of  marketing 
area  expansion. 

A  spokesman  for  the  Ad  Hoc 
Committee  testified  that  either  of  the 
two  options  proposed  was  offered  to 
correct  in  part  a  potential  inequitable 
competitive  situation  that  could  occur  if 
the  marketing  areas  of  Order  2  and  4 
were  extended  to  northeastern 
Pennsylvania,  as  proposed,  without 
changing  the  application  of  location 
adjustments  at  plants  which  would 
become  fully  regulated  for  the  first  time. 
According  to  the  spokesman,  another 
purpose  of  the  proposal  was  to  better 
align  Order  2  prices  applicable  at  a 
regulated  plant  (Ft.  Washington, 
Pennsylvania)  under  Order  4  so  as  to 
reduce  the  incentive  for  this  plant  to 
switch  regulation  to  Order  2  because  of 
a  substantial  price  advantage. 

In  support  of  the  proposal,  the 
committee's  witness  presented  a 
tabulation  which  showed  the  applicable 
Class  I  prices  under  Orders  2  and  4  at 
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various  plant  locations  for  presently 
regulated  plants  and  plants  that  would 
become  regulated  if  the  marketing  areas 
of  the  two  orders  were  expanded.  This 
comparison  showed  Class  I  price 
differences  ranging  from  15  cents  to  38 
cents  per  hundredweight  that  presently 
exist  between  the  two  orders  at  the 
same  plant  locations.  The  witness  stated 
that  it  was  the  position  of  the  handler 
group  that  it  13  essential  for  orderly 
marketing  that  the  applicable  Class  I 
price  at  a  particular  plant  location  be 
structured  so  as  to  minimize  price 
differences  that  a  regulated  handler 
might  have  under  one  order  over  a 
competing  handler  regulated  by  another 
order. 

Tuscan  Dairy  Farms.  (Tuscan)  an 
operator  of  an  Order  2  pool  distributing 
plant  and  a  member  of  the  Ad  Hoc 
Committee,  submitted  a  proposal  that 
would  apply  a  15-cent  fixed 
transportation  differential  on  all  Class  1 
milk  distributed  within  the  1-175  mile 
freight  zones  of  Order  2.  Thus,  under  the 
proposal,  irrespective  of  its  location,  the 
operator  of  a  pool  plant  would  pay  an 
additional  15  cents  on  all  Class  I  milk 
distributed  within  such  1-175  mile 
zones. 

A  representative  of  Tuscan  testified 
that  under  the  present  order  competing 
handlers  located  outside  the  1-70  mile 
zone  have  a  price  advantage  over 
handlers  located  within  the  1-70  mile 
zone  in  competing  for  fluid  milk  sales 
because  of  higher  transportation 
aiiowanctjs.  The  witness  contended  that 
fhi.s  gives  such  distant  plants  a  definite 
competitive  edge  without  the  near-in 
plants,  such  as  the  Tuscan  plant,  being 
able  to  meet  such  competition  because  it 
must  pay  the  higher  zone  price  plus  the 
additional  trucking  costs  to  haul 
packaged  milk  to  the  area  of 
competition. 

As  an  example,  the  witness  cited  a 
recent  competitive  experience  that 
Tuscan  had  with  a  pool  distributing 
plant  located  in  the  171-175  mile  zone. 
He  stated  that  this  distant  plant  took  a 
sizeable  wholesale  account  away  from 
Tuscan  in  a  town  just  17  miles  from 
Tuscan's  plant.  In  order  to  meet  this 
competition,  the  spokesman  claimed   , 
that  Tuscan  was  forced  to  reduce  milk 
prices  charged  at  8  other  nearby  stores 
that  the  handler  ser\ed.  This,  he  argued, 
creates  disruptive  marketing  practices 
which  leads  to  disorderly  marketing.  It 
was  the  spokesman's  belief  that  such 
disruptive  practices  could  be  mitigated 
by  adopting  the  proposal. 

SCP,  whose  entire  membership  was 
also  a  part  of  the  Ad  Hoc  Committee, 
submitted  a  proposal  that  would  change 
the  location  pricing  structure  of  Order  4. 
The  proposal  as  published  in  the 


hearing  notice,  would  reduce  the  order's 
present  no  location  adjustment  zones 
from  0-55  miles  and  0-75  miles, 
respectively,  to  0-45  miles  from 
specified  locations.  It  would  also 
increase  the  order's  location  adjustment 
rate  applicable  to  Class  I  prices  from  1.5 
cents  to  2  cents  per  hundredweight.  As 
was  indicated  by  proponent's  witness, 
SCP  was  not  proposing  any  change  in 
the  order's  location  adjustment 
provisions  applicable  to  uniform  base 
prices  to  producers. 

A  representative  of  SCP  testified  that 
the  basic  purpose  of  the  proposal  was  to 
improve  the  aligiunent  of  Class  I  prices 
in  a  segment  of  the  Middle  Atlantic 
marketing  area  in  which  members  of 
SCP  compete  with  one  another  for  Class 
I  sales,  the  witness  contended  that  the 
present  75-mile  base  zone  provision  of 
the  order  places  Lancaster  and  York 
based  handlers  in  the  same  pricing  zone 
(no  location  adjustment  zone)  as 
Baltimore  handlers  even  though  they 
have  little  competitive  relationship  with 
the  Baltimore  based  handlers.  According 
to  the  group's  spokesman,  the 
Harrisburg-Lancaster-York  area  is  a 
closely  related  competitive  market 
wherein  the  Harrisburg  area  handlers 
have  under  the  order  at  least  a  12  cents 
per  hundredweight  lower  Class  I  price 
than  either  the  Lancaster  or  York-based 
handlers.  He  added  that  adoption  of  the 
proposal  would  provide  a  more 
appropriate  price  relationship  in  this 
area.  However,  the  witness  testified  that 
SCF  would  not  support  increasing  the 
location  adjustment  rate  from  1.5  cents 
to  2.0  cents  per  10  miles  without 
reducing  the  55-mile  and  75-mile  limits 
to  45  miles  as  proposed. 

Pennmarva  opposed  SCP's  proposal 
arguing  that  is  would  (1)  create  unequal 
pricing  in  a  common  market  segment 
where  equal  pricing  now  exists;  (2) 
reduce  producer  returns;  (3)  impair  the 
handling  of  the  market's  reserve  milk 
supplies;  and  (4)  result  in  uneconomical 
movements  of  milk  supplies  among  pool 
processing  plants  as  well  as  on 
diversions  to  nonpool  manufacturing 
plants. 

At  the  hearing  and  further  supported 
in  its  post-hearing  brief,  Pennmarva 
proposd  two  modifications  to  the  pricing 
structure  of  Order  4.  The  modification 
proposed  would  reduce  the  order's  Class 
I  price  level  by  8  cents  per 
hundredweight  and  increase  the  order's 
location  adjustment  rate  applicable  to 
Class  I  milk  and  producer  base  milk 
from  1.5  cents  per  hundredweight  to  2.2 
cent  per  hundredweight  per  each  10 
miles.  Such  modifications  were  made 
however,  or  the  basis  that  the 
federation's  area  expansion  proposal  is 
adopted. 


Acording  to  Pennmarva's  spokesman. 
the  basis  of  the  federation's  proposed 
modifications  in  the  pricing  structure  of 
Order  4  is  to  provide  closer  inter-order 
price  alignment  of  Class  I  differentials  at 
plants  distributing  in  the  proposed 
expanded  area  of  the  two  order  without 
causing  any  net  reduction  in  the  Order  4 
uniform  base  price  to  producers. 
Through  an  exhibit,  which  was  received 
into  evidence,  the  witness  showed  a 
comparison  of  the  applicable  Orders  2 
and  4  Class  I  differentials  at  various 
plants  serving  the  12-county  area  that 
Pennmarva  initially  proposed  to  have 
added  to  the  Order  4  marketing  area. 

This  exhibit  revealed  that  the 
applicable  order  differentials  at  the 
various  plants  serving  the  proposed 
expanded  area  varied  considerably  and 
in  most  cases  the  Order  2  Class  I 
differential  was  substantially  lower  than 
the  comparable  Order  4  differential. 
Because  of  such  differences,  the 
proponent  federation  claimed  that 
without  any  change  in  the  Order  4 
location  price  structure  there  would  be 
adequate  incentive  for  a  handler  serving 
the  proposed  expanded  area  to  shift  its 
plant's  regulation  from  Order  4  to  Order 
2  which  would  ultimately  cause  market 
instability  because  of  Class  I  sales  shift 
from  one  order  to  the  other. 

Pennmarva's  witness  also  argued  that 
the  proposal  to  increase  Order  4'8 
location  adjustment  rate  from  1.5  cents 
per  hundredweight  to  2.2  cents  per 
hundredweight  for  each  10  miles  is 
needed  to  reflect  the  current  location 
value  of  producer  milk  at  country 
locations.  The  witness  testified  that  the 
order's  present  location  adjustment  rate 
is  not  sufficient  to  cover  the  current 
differential  cost  of  moving  milk  from 
country  delivery  points  to  Philadelphia. 
In  this  regard,  he  prepared  a  chart 
which  was  received  into  evidence, 
showing  Inter-State's  current  differential 
cost  of  moving  milk  from  various 
country  delivery  points  to  market  center 
points.  In  describing  the  make-up  of  the 
chart,  the  witness  indicated  that  it  was 
prepared  to  show  the  added  charge  to 
Inter-State  made  by  haulers  for 
transporting  milk  from  a  country 
receiving  location  at  which  the  basic 
rate  applies  to  a  location  at  which  an 
additional  charge  applies  and  relating 
those  differential  charges  to  distance. 
He  testified  that  "a  regression 
performed  on  59  observations  of 
movements  of  raw  milk  from  farm  pick- 
up areas  to  plants  in  the  Order  4  market, 
yield  a  variable  cost  of  moving  such 
milk  per  10  miles,  of  2.29  cents,  where 
the  cost  of  the  haul  was  dependent,  and 
the  mileage  traveled  (in  10-mile  zones) 
the  independent  variable." 
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In  explaining  the  effect  of 
Pennmarva's  other  proposed 
modiRcation  to  reduce  the  Class  I 
differential  by  8  cents  per 
hundredweight,  the  proponent  witness 
testified  that  such  reduction  would 
largely  offset  any  increase  in  the  Order 
4  base  price  to  producers  that  would 
result  from  expanding  the  order's 
marketing  area  as  proposed  by 
Pennmarva. 

Even  though  Pennmarva,  in  its  post- 
hearing  brief,  modified  its  position 
regarding  the  area  expansion  issue,  the 
federation  stated  that  it  continues  to 
support  the  proposed  modifications  of 
the  pricing  structure  of  Order  4  as 
initially  proposed  at  the  hearing.  In  this 
regard,  the  federation  stated  that  such 
proposed  modifications  are  equally 
applicable  to  the  revised  marketing  area 
configiiration  advocated  by  Pennmarva 
in  the  brief. 

At  the  hearing  and  in  its  post-hearing 
brief,  API  proposed  three  changes 
regarding  price  alignment  between  the 
two  orders.  As  noted  by  API's 
spokesman,  the  proposed  changes, 
which  would  change  the  price  structure 
under  both  orders,  would  apply  equally 
to  Class  I  and  producer  prices.  The 
proposed  changes  would  (1)  increase  the 
Order  4  location  adjustment  rate  from 
1.5  cents  per  hundredweight  per  10 
miles,  to  2.2  cents  per  hundredweight 
per  10  miles  (2)  apply  location 
adjustments  under  Order  4  in  10-mile 
increments  beginning  at  the  nearest  of 
the  market  centers  of  Baltimore, 
Philadelphia  and  Washington,  D.C.,  and 
(3)  extend  Order  2's  present  15-cent  per 
hundredweight  fixed  transportation 
differential  on  Class  I  and  uniform 
prices  within  the  1-70  mile  zone  to 
include  the  71-80  mile  zone. 

Tlie  basis  of  API's  proposed  changes 
in  the  Order  4  pricing  structure  was  to 
more  nearly  reflect  current 
transportation  costs  in  the  location 
adjustment  rates  and  to  improve  the 
alignment  of  Order  4  prices  with  similar 
prices  under  Order  2.  It  claimed  that 
such  proposed  changes  would  also 
closely  align  prices  on  an  intramarket 
basis.  Ir.  this  regard,  the  federation's 
witness  argued  that  applying  location 
adjustments  beginning  at  the  market 
centers  of  Order  4  will  provide  prices  at 
a  distant  plant  location  which  takes  into 
account  the  cost  of  transporting  that 
milk  into  the  market  center(8)  and  be 
closely  aligned  with  prices  applicable  at 
a  plant  in  the  market  center. 

The  spokesman  for  API  testified  that 
the  purpose  of  its  proposal  to  extend 
Order  2's  15-cent  fixed  transportation 
differential  on  Class  I  and  uniform 
prices  to  an  additional  zone  (71-80  mile 
zone)  was  to  reduce  the  incentive  for  an 


Order  4  pool  distributing  plant  (Fort 
Washington,  Pennsylvania  plant)  to 
switch  pool  status  to  Order  2  because  of 
lower  costs  for  Class  I  milk.  The  witness 
contended  that  this  modification  is  the 
only  price  change  under  Order  2  that  is 
necessary  at  this  time  to  permit  a  more 
equitable  competitive  situation  for 
regulated  handlers  between  the  two 
markets  involved. 

NFO,  which  represents  producers 
supplying  regulated  handlers  under  both 
Orders  2  and  4,  was  opposed  to  any 
change  in  the  pricing  structure  of  either 
order.  It  contended  that,  in  general,  the 
proposals:  (1)  Would  not  benefit 
producers  because  most  of  them  would 
reduce  producer  prices;  (2)  would  not  be 
beneficial  to  consumers  because 
handlers  may  not  necessarily  pass  on 
any  of  the  price  reductions  that  could 
result  from  the  proposed  changes;  (3) 
would  disrupt  competitive  practices 
among  handlers  by  misaligning  prices  on 
both  an  intermarket  and  intramarket 
basis;  and  (4)  would  place  too  much 
importance  on  basing  location 
adjustments  reflecting  the  movement  of 
packaged  milk  rather  than  appropriately 
relating  the  location  value  of  milk  to 
costs  incurred  in  transporting  milk  from 
farms  and  country  plants  to  distributing 
plants  in  the  major  consuming  centers  of 
the  two  markets. 

Although  neither  producer 
organization  testified  at  the  hearing 
regarding  the  location  adjustment  issue, 
both  NEDCO  «nd  Enstprn  submitted 
post-hearing  briefs  opposing  any  change 
in  the  pricing  structure  of  Order  2  as  it 
relates  to  the  New  York  segment  of  the 
present  marketing  area.  While 
recognizing  the  need  for  aligning  Class  I 
prices  at  plants  located  in  the  expanded 
marketing  areas,  these  two  producer 
organizations  were  particularly 
concerned  that  a  number  of  the 
proposals  and  modifications  would 
adversely  affect  the  present  alignment 
of  Class  I  prices  applicable  to 
metropolitan  area  plants  with  competing 
"upstate"  New  York  plants. 

A  number  of  changes  in  the  location 
adjustment  provisions  of  the  two  orders 
should  be  adopted.  However,  the 
adopted  changes  differ  in  some  respects 
from  what  the  several  proponents 
proposed  and  supported  at  the  hearing. 
Nevertheless,  the  main  purpose  of  such 
changes  is  essentially  the  same  as  was 
advanced  at  the  hearing  by  proponents, 
i.e.,  to  correct  an  aberration  in  pricing 
that  can  result  from  the  application  of 
the  present  location  adjustment 
provisions  of  the  two  orders  to  plants 
that  would  become  fully  regulated  and 
are  located  within  the  20-county  area 
proposed  to  be  added  to  the  marketing 
areas  of  the  respective  orders.  An 


additional  need  to  modify  the 
application  of  location  adjustments  is  to 
more  closely  align  the  two  markets' 
Class  I  prices  applicable  at  a  presently 
regulated  Middle  Atlantic  distributing 
plant  that  has  substantial  distribution  in 
the  New  York-New  Jersey  marketing 


area. 


The  present  location  pricing  structures 
of  the  two  orders  were  designed  to 
encourage  the  movement  of  milk  from 
production  areas  to  the  principal 
consuming  centers  of  each  market 
where  it  is  processed  for  fluid  use. 
Additionally,  they  were  developed  to 
maintain  reasonable  intra-  and  inter- 
market price  alignment  which  is 
essential  to  the  attraction  of  milk 
supplies  to  the  various  locations  where 
needed.  Consequently,  such  resulting 
prices  have  been  established  at  a  level 
found  necessary  to  assure  adequate 
supplies  of  milk  for  each  plant 
associated  with  the  respective  mariiets. 

The  record  evidence  indicates  there  is 
a  broad  area  of  overlapping  sales,  in 
which  handlers  regulated  under  the  two 
orders  actively  compete  for  fluid  outlets, 
and  a  significant  overlap  of  supply  areas 
for  both  markets.  Under  these 
circumstances  it  would  not  be  possible 
to  long  maintain  orderly  marketing  in 
the  region  in  question  unless  there  were 
a  close  interrelationship  of  handler  milk 
costs  and  producer  returns.  It  is  quite 
apparent  that  orderly  marketing  could 
not  persist  if  the  present  location 
adjustment  provision  of  the  Middle 
Atlantic  order  established  the  effective 
price  at  the  various  plant  locations  in 
the  expanded  territory. 

Accordingly,  the  modifications  in  the 
location  adjustment  provisions  of  the 
two  orders  herein  adopted  will  provide 
reasonable  price  alignment  reflecting  the 
existing  competitive  situation  in  the 
general  region.  They  will  help  insure 
handlers  competing  for  supplies  and 
sales  in  the  same  geographic  locations 
relatively  equal  product  costs  and  thus 
remove  a  potential  source  of  market 
instability  which  could  otherwise  result 
At  the  same  time,  the  adopted 
modifications  will  have  minimal  impact 
on  prices  that  the  present  regulated 
handlers  are  required  to  pay  for  milk  for 
Class  I  use  under  each  order. 

The  location  adjustment  rate  of  1.5 
cents  per  hundredweight  per  each  10 
miles  under  the  Middle  Atlantic  order 
should  be  increased  to  2.2  cents.  This 
increase  in  the  location  adjustment  rate 
will  reflect  the  higher  hauling  costs  that 
prevail  today  for  transporting  milk  from 
country  supply  areas  to  metropohtan 
centers  where  the  fluid  milk  is 
consumed.  Such  increase  also  will 
provide  closer  price  aligiunent  at 
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distributing  plants  thruughuut  the  2U 
counties  that  will  become  regulated  as  a 
result  of  this  decision.  As  indicated 
previously,  the  distribution  areas  of 
handlers  that  would  be  fully  regulalf^d 
under  either  of  the  two  expanded  orders 
overlap  extensively  with  each  other.  For 
some  plants,  any  substantial  change  in 
sales  in  a  particular  market  could  result 
in  a  shift  of  regulation  from  one  order  to 
another.  This  could  result  from  either  a 
gain  or  loss  in  sales  or  from  a  business 
decision  on  the  part  of  a  handler  to 
achieve  lower  product  costs.  Also,  to  a 
substantial  extent,  the  supply  areas  of 
the  proposed  expanded  markets  are 
intermingled  with  producers  being  so 
located  that  they  have  general 
accessibility  to  plants  that  would  be 
regulated  under  either  expanded  order 
Essentially,  proponents  of  revising  the 
respective  orders'  location  adjustment 
provisions  testified  that  reasonable 
interorder  price  alignment  could  be 
achieved  so  long  as  the  prices  of  the  two 
orders  applicable  at  the  same  plant 
location  did  not  differ  by  more  than  15 
cents  per  hundredweight. 

Within  this  context,  the  only  change 
that  should  be  made  in  the  location 
adjustment  provisions  of  Order  2  is  that 
the  present  15-cent  fixed  transportation 
differential  on  Class  I  and  uniform 
producer  prices  be  extended  an 
additional  zone  (71-80  mile  zone).  This 
proposed  change  will  reduce  the 
incentive  for  the  Fort  Washington  Order 
4  poo!  distributing  plant  to  switch  pool 
status  to  Order  2  because  of 
significantly  lower  costs  for  Class  I  milk 
under  the  latter  order.  The  record  does 
not  support  any  other  change  in  the 
location  pricing  structure  of  Order  2. 

It  is  necessary,  however,  to  limit  the 
effect  of  the  change  in  location 
adjustment  provisions  under  the  Middle 
Atlantic  order  in  the  Pennsylvania 
counties  of  Berks.  Dauphin  and  Lebanon 
to  10  cents  per  hundredweight.  Such  a 
limit  is  needed  to  continue  the  historical 
intraorder  price  relationship  among 
handlers  in  this  general  area,  which 
includes  the  population  centers  of 
Harrisburg.  Lancaster.  Lebanon. 
Reading  and  York.  If  the  2.2  cents  per 
10-mile  rate  were  to  apply  to  plants  in 
Berks.  Dauphin  and  Lebanon  Counties, 
then  handlers  who  are  located  in  these 
three  counties  could  have  Class  I  prices 
that  are  17  to  20  cents  per 
hundredweight  lower  than  the  prices 
paid  by  competing  handlers  who  are 
located  only  about  25  miles  away  in 
Lancaster  and  York  Counties.  Limiting 
the  location  adjustment  to  10  cents  in 
Berks.  Dauphin  and  Lebanon  Counties 
will  continue  about  the  same  price 


structure  that  presently  exists  in  this 
heavily  populated  5-county  area. 

While  the  Ad  Hoc  Committee's 
proposed  location  pricing  scheme  would 
have  the  effect  of  increasing  the  Order  2 
Class  I  prices  at  several  plant  locations, 
it  would  also  disrupt  the  historical  farm 
or  producer  price  relationships 
throughout  and  beyond  the  territory 
proposed  to  be  regulated.  Under  this 
latter  situation,  producers  would  have 
an  added  incentive  to  want  to  deliver 
their  milk  only  to  the  plants  located 
nearest  their  farms.  This  is  because  they 
would  not  be  reimbursed  through  higher 
prices  for  the  additional  hauling  costs 
involved  in  moving  milk  greater 
distances  to  plants  at  the  market  centers 
where  milk  is  needed  for  fluid 
processing.  If  this  were  allowed  to 
occur,  the  likely  result  would  be  to 
increase  the  total  handling  and 
transportation  costs  for  some  handlers 
as  opposed  to  others  in  obtaining 
adequate  supplies.  Accordingly,  the  Ad 
Hoc  Committee's  proposed  location 
pricing  scheme  for  Order  2  as  it  would 
apply  to  the  proposed  territory  to  be 
regulated  and  beyond  would  be 
inappropriate  and  could  contribute  to 
disorderly  marketing  conditions. 

The  argument  of  Tuscan  that  it  has 
substantial  sales  in  certain  segments  of 
the  market  in  competition  with  other 
Order  2  handlers  that  have  lower  costs 
provides  no  basis,  in  itself,  for  requiring 
such  handlers  to  pay  15-cents  per 
hundredweight  more  for  Class  1  milk 
distributed  in  Tuscan's  sales  area  (0-175 
mile  zone  area).  It  is  not  the  purpose  of 
the  order  to  guarantee  a  handler 
relatively  equal  pricing  with  such 
handler's  competition  regardless  of 
where  the  handler  chooses  to  market 
milk.  When  a  handler  chooses  to  sell 
milk  in  a  lower  priced  area,  the  handler 
must  assume  any  competitive  risk 
involved.  It  would  be  uneconomic  to 
have  the  order  provide  a  handler  with 
cost  comparability  at  any  location  the 
handler  may  choose  to  distribute  milk. 

NAMPA  excepted  to  the  preceding 
finding  that  "It  is  not  the  purpose  of  the 
order  to  guarantee  a  handler  relatively 
equal  pricing  with  such  handler's 
competition  regardless  of  where  the 
handler  chooses  to  market  milk." 
Exceptor  believes  that  section 
608c{5)(A)  of  the  Act  requires  that  an 
order  must  provide  a  handler  with  cost 
comparability  at  any  location  where 
milk  is  distributed. 

Contrary  to  exceptor's  contention,  the 
Act  specifically  provides  for  the  pricirvg 
of  milk  received  from  producers  at  "the 
locations  at  which  delivery  *  *  *  is 
made  to  such  handlers."  Accordingly, 
the  exception  is  denied. 


The  SCI'  proposal  that  would  have 
applied  a  location  adjustment  at  Order  4 
plants  45  miles  or  more  from  the  neare.sl 
of  Baltimore.  Philadelphi<i  and 
Washington.  D.C..  should  not  be 
adopted.  Although  the  thrust  of  the 
proposal  was  to  improve  the  intraorder 
price  relationship  among  Marrisburg- 
Lancaster-York,  Pennsylvania,  handlers, 
it  would  have  had  a  much  broader 
impact  on  the  order's  price  structure  at 
various  locations.  Under  the  proposal, 
the  application  of  such  location 
adjustments  would  have  reduced  the 
Class  1  prices  at  regulated  plants  in  the 
Lancaster- York  area  as  well  as  at  a 
number  of  other  locations. 
Consequently,  the  proposal  would  have 
changed  substantially  the  location 
pricing  structure  of  the  order. 
I     Beyond  this,  the  record  evidence  does 
not  demonstrate  that  the  present  order's 
Class  I  price  structure  applicable  to  the 
fiarrisburg-Lancaster-York  area  is 
inappropriate  or  is  contributing  to 
disorderly  marketing.  To  the  contrary,  it 
appears  that  the  order's  present  price 
structure  is  providing  adequate  supplies 
at  all  locations  within  the  area  in 
question  where  producer  milk  is 
received.  It  also  is  providing  the 
necessary  price  alignment  is  the  various 
segments  of  the  area  where  there  is 
extensive  competition  for  fluid  milk 
sales.  Accordingly,  the  same  price 
structure  that  now  applies  at  plants  in 
the  Lancaster- York  area  should  be 
continued  under  the  expanded  order. 

As  noted  earlier,  however,  the 
applicable  location  adjustment  at  plants 
in  the  Pennsylvania  counties  of  Berks. 
Dauphin  and  Lebanon  should  be  limited 
to  minus  lO-cents  per  hundredweight. 
Specifying  a  maximum  location 
adjustment  of  10  cents  at  plants  located 
in  these  three  counties  recognizes  that 
such  plants  are  located  relatively  near 
each  other  and  compete  for  supplies  and 
sales  with  nearby  plants  (Lancaster- 
York  plants)  at  which  no  location 
adjustments  apply. 

The  API  proposal  made  at  the  hearing 
which  would  have  applied  under  Order 
4  a  location  adjustment  at  plants  more 
than  10  miles  from  the  nearest  basing 
point  of  Baltimore.  Philadelphia  or 
Washington  should  be  denied.  Applying 
location  adjustments  in  such  a  maiuier 
would  have  reduced  the  Class  I  and 
uniform  prices  at  nearly  all  plants 
associated  with  the  Middle  Atlantic 
market.  This  would  have  significantly 
altered  the  historical  price  relationships 
which  have  existed  for  many  years 
among  fully  regulated  plants  under 
Order  4.  There  is  no  compelling 
evidence  on  this  record  to  justify  any 
change  in  interplant  price  relationships 
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among  those  fully  rejjulaled  plants  jindtr 
"the  order  at  which  no  location 
adjusbnents  apply. 

Pennmarva  s  proposal  to  rpdut.e  the 
Order  4  Class  I  differentJHl  from  $2.7«  to 
S2.70  likewise  should  Iw  denied. 
Proponent  testiPied  that  the  proposid 
was  a  necessan  feature  of  its  overall 
objective  to  improve  price  alijjnment  at 
various  plant  loc.itions  between  the  two 
orders.  The  intent  of  the  proposal  as 
indicated  by  proponent's  spokesman 
was  to  maintain  the  same  return  to 
Order  4  producers  for  milk  that  they 
now  receive,  after  ptvinjj  consideration 
to  the  effect  of  the  proposed  area 
expansion. 

1  he  proposal  should  be  denied 
primarily  for  two  rea.sons.  First,  the 
marketing  area  expansion  of  the  Middle 
Allanlic  order  as  adopted  herein,  and 
which  is  very  similar  to  the  one 
recommended  by  Pennmarva  in  its  post- 
heanng  brief,  would  only  have  a 
minimal  impact  on  returns  to  producers. 
Consequently,  adoption  of  the  proposal 
could  have  a  negative  effect  on  producer 
relurn.s.  which  would  be  contrar>'  to 
proponent's  intent  of  the  proposed  Class 
I  price  reduction. 

Also,  the  proposed  Class  I  price 
reduction  could  disrupt  the  close  price 
alignment  that  now  exists  between 
Order  2  and  Order  4  at  the  market 
centers  of  New  York  City  and 
Philadelphia.  It  is  essential  that  the 
Class  I  pnces  under  the  two  orders  a  I 
these  two  locations  be  closely  aligned 
because  of  the  intense  intermarket 
competition.  To  do  otherwise  could  lead 
to  an  unstable  market  situation. 

Under  the  Middle  .-^ilantic  order,  the 
uniform  base  price  paid  producers 
delivering  to  plants  at  which  location 
adjustments  apply  should  continue  to  be 
adjusted  at  the  same  rates  applicable  to 
Class  I  milk  so  as  to  reflect  the  value  of 
milk  fob.  the  plant  which  it  is  delivered. 
Such  application  of  location  adjustments 
to  the  uniform  base  price  recogni2es  that 
producer  milk  received  at  plants  in  the 
market  center(8)  has  a  greater  value  to 
handlers  than  milk  received  at  distant 
plants.  Accordingly,  producers 
delivering  milk  directly  to  the  market 
center  receive  a  uniform  base  pnce 
applicable  at  that  location  while  those 
delivering  to  distant  plants  receive  a 
lower  price.  If  this  were  not  the  case,  as 
was  advocated  by  the  spokesmen  for 
SCP  and  the  Ad  Hoc  Committee,  a 
producer  would  have  no  incentive  to 
deliver  milk  directly  to  a  market  center 
plant  instead  of  to  a  closer  pool  plant 
outlet  located  nearer  to  the  production 
area.  Therefore,  the  uniform  base  price 
paid  to  a  producer  under  Order  4  should 
continue  to  be  at  the  same  rate  and  for 


the  same  reason  as  location  adjustments 
apply  to  the  Class  I  price. 

3.  Tank  tnicf,  senice charyp 
ifedtictions  under  Order  2.  The  proposal 
that  would  revise  the  method  of 
determining  the  maximum  allowable 
tank  truck  service  charge  deductions  by 
a  handler  from  producer  payments 
under  Order  2  should  not  be  adopted. 

The  order  now  permits  handlers 
ihrough  negotiations  with  their 
producers  or  their  cooperatives  to 
recovw  any  farm-to-first  plant  hauling 
costs.  However,  any  such  deduction  plus 
the  transportation  credit  and  plus  the 
amount  of  the  increase  in  class  use 
location  value  of  the  milk  at  the  plant 
compared  to  the  unit  may  not  exceed  the 
actual  transportation  costs  incurred. 

Tuscan  proposed  that,  in  computing 
the  maximum  negotiable  hauling 
deduction  from  producers,  costs 
associated  with  mo\ing  direct-shipped 
milk  from  a  bulk  tank  unit  to  a  plant 
should  reflect  a  "fair  market  value  of  all 
transportation  serrices.  including 
general  overhead"  rather  than  be  based 
on  actual  transportatiori  costs  as  is  now 
the  case.  Accordingly  to  the  handler's 
witness,  the  principal  intent  of  the 
proposal  is  to  enable  a  proprietary- 
handler  that  hauls  its  own  milk  to 
recover  from  producers  similar  hauling 
costs  that  are  now  reflected  in  the 
hauling  charges  or  rates  of  independent 
haulers. 

Proponent's  witness  testified  that  the 
problem  the  proposal  attempts  Icr 
mitigate  stems  from  the  basis  used  by 
the  market  administrator  in  allo*ving 
onl>  costs  of  items  directly  related  to 
the  transportation  of  milk  from  the  farm 
to  first  plant  of  receipts.  The  Tuscan 
witness  claimed  that  the  cost 
verification  method  used  by  the  market 
administrator,  which  is  based  on  the 
actual  costs  reported  to  the  Internal 
Revenue  Service  for  tax  purposes,  is  not 
in  accordance  wth  sound  accounting 
principles.  He  was  particularly 
concerned  with  the  market 
administrator's  determination  with 
respect  to  depreciation  allowances  for 
the  9  tank  trucks  used  by  Tuscan  in 
transporting  milk  from  producers'  farms 
to  its  processing  plant. 

Proponent's  witness  said  that  the 
handler  operates  9  bulk  tank  trucks  and 
maintains  a  spare  used  in  pickingHip 
milk  at  producers*  farms.  When  the 
present  provisions  were  incorporated 
into  the  order  on  September  1, 1981,  he 
testified  that  these  tanks  had  a 
depreciated  value  for  income  tax 
purposes  of  only  $2,101  but  their 
replacement  value  was  much  greater 
than  that.  However,  he  stated  that  in 
computing  the  tank  truck  service  charge 


the  market  administrator  allowed 
Tuscan  only  to  use  the  book  depreciated 
value  of  the  tanks  rather  than  their 
actual  replacement  value.  He  also  said 
that  the  market  administrator  permits 
Tuscan  to  include  the  cost  of  direct 
lalwr  and  parts  when  the  tanks  need 
repair  or  servicing,  but  does  not  allow 
the  handler  to  include  the  cost  of  the 
garage,  heat,  lights,  etc.  as  part  of  total 
transportation  costs.  The  witness 
indicated  that  the  adoption  of  its 
proposal  would  allow  Tuscan  to 
increase  the  bulk  tank  service  charge 
about  3  cents  per  hundredweight. 

This  proposal  should  not  be  adopted. 
It  would  permit  a  handler-that  operates    ' 
its  own  farm  pickup  trucks  to  charge 
producers  a  bulk  tank  service  charge 
that  exceeded  actual  hauling  expenses. 
For  example,  if  a  handler  could  include 
in  its  hauling  change  the  cost  of  the  bulk 
tank  trucks  on  the  basis  of  replacement 
costs,  the  handler  could  collect  from  the 
producers  involved  several  times  over 
the  original  investment  in  the  tank 
trucks.  Also,  with  respect  to  general 
overhead,  the  handler  could  assess 
producers  for  expenses  that  are  not 
related  to  the  farm  to  plant 
transportation  fiinction.  In  essence,  this 
proposal  if  adopted,  would  provide 
handlers  who  operate  their  ovm  farm 
pickup  trucks  with  a  means  of 
effectively  reducing  the  minimum  dass 
prices  established  by  the  order  by 
allowing  handlers  to  pass  some  of  their 
cost  of  milk  on  to  their  producers  in  the 
form  of  higher  hauling  charges. 

Beyond  this,  if  adopted,  the  proposal 
would  not  necessarily  provide 
assurance  that  costs  of  direct-shipped 
milk  would  be  uniform  among  handlers 
without  the  market  administrator 
developing  and  adopting  an  elaborate 
uniform  system  of  cost  accounting.  To 
do  this,  would  place  an  administrative 
burden  on  both  handlers  and  the  market 
administrator  and  would  not  be  cost 
effective. 

In  view  of  these  considerations,  the 
proposal  is  denied. 

The  North  Atlantic  MHk  Processors' 
Association  excepted  to  the  decision's 
failure  to  adopt  the  proposal.  Exceptor 
claimed  that  the  findings  refuse  to 
recognize  indirect  costs  as  being  real 
costs  of  operating  a  fleet  of  tank  trucks. 
The  above  findings  explain  why  such 
costs  cannot  be  included  in  determining 
the  maximum  bulk  tank  service  charge 
that  a  handler  who  operates  his  own 
farm  pickup  trucks  may  assess 
producers.  Accordingly,  the  exception  is 
denied. 

4.  Classification  of  bulk  fluid  milk 
products  in  ending  inventory  under 
Order  2.  No  change  should  be  made  in 
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the  present  provisions  of  Order  ? 
concerning  the  classification  of  bulk 
fluid  milk  products  in  ending  inventory. 
Under  the  existing  order,  ending 
inventories  of  bulk  fluid  milk  products 
are  classified  as  Class  II  and  subject  in 
the  following  month  to  reclassification 
as  determined  through  the  order's 
allocation  and  assignment  procedure  of 
receipts  to  utilization. 

NEDCO  proposed  that  all  bulk  fluid 
milk  products  in  ending  inventory  be 
classified  pro  rata  to  the  receiving 
handler's  utilization.  The  basis  of  the 
federation's  proposal  stemmed  from  an 
amendment  to  the  order  on  September  1. 
1981,  which  authorized  a  negotiable  bulk 
tank  truck  service  charge.  Under  this 
provision,  a  handler  is  permitted  to 
recover  any  farm-to-first  plant  hauling 
costs  that  are  in  excess  of  the 
transportation  pool  credit  and  the 
amount  that  the  class  use  location  value 
at  the  plant  of  first  receipt  exceeds  its 
location  value  where  the  oiilk  was 
accounted  for  a  receipt  in  the  bulk  tank 
until  from  which  the  milk  was 
transferred. 

Proponent  contended  that  because  the 
present  order  classifies  all  bulk  milk  in 
transit  from  to  plant  at  the  end  of  a 
month  as  Class  II  regardless  of  how  it  is 
finally  used  and  which  is  accounted  for 
in  accordance  with  the  market 
administrator's  "Classification  and 
Accounting  Rules  and  Regulations",  the 
allowable  tank  truck  service  charge  to 
producers  on  such  classified  milk 
movements  is  substantially  higher  than 
that  for  similar  milk  movements 
classified  as  Class  I.  With  respect  to  the 
market  administrator's  "Classification 
and  Accounting  Rules  and  Regulations", 
they  specify  that  bulk  tank  unit  milk 
transferred  (picked  up  at  the  farm)  in  the 
current  month,  and  which  is  actually 
received  in  the  following  month  at  the 
plant  of  first  receipt,  is  considered  as 
received  at  the  plant  in  the  month  the 
milk  is  shipped  and  included  in  such 
plant's  closing  inventory  and  classified 
as  Class  II  regardless  of  how  it  is  finally 
utilized  in  the  following  month. 

In  outlining  the  problem,  proponent's 
witness  testified  that  the  difference 
between  the  use  location  value  of  milk 
classified  during  the  month  as  Class  I 
and  Class  II  and  which  is  moved  from 
the  201-210  mile  zone  to  the  1-10  mile 
zone  is  51  cents  per  hundredweight. 
Under  this  example,  the  witness  stated 
that  the  allowable  tank  truck  service 
charge  to  producers  for  moving  milk  for 
Class  II  purposes  between  these  zones  is 
51  cents  per  hundredwight  higher  than 
for  moving  milk  for  Class  1  purposes. 
The  witness  argued  that  since  ending 
inventories  of  bulk  tank  unit  milk  in 


transit  are  largely  used  in  Class  I  but  are 
all  classified  in  Class  II.  milk  producers 
and  their  cooperatives  are  forced  to 
absorb  unfair  and  unrealistic  higher  bulk 
tank  service  charges  than  if  such  milk 
were  classified  according  to  its  ultimate 
use. 

The  witness  added  that  this  economic 
burden  on  a  cooperative  occurs  because 
the  tank  truck  service  charge  assessed 
against  a  producer  member  by  the 
cooperative  is  based  largely  on  where 
most  of  a  producer's  milk  is  delivered. 
Hence,  according  to  the  witness,  it  is 
impractical,  if  not  impossible,  to  pass 
back  directly  to  producers  the  higher 
bulk  tank  service  charge  that  may  be 
assessed  on  bulk  milk  in  transit  at  the 
end  of  the  month.  In  this  regard,  the 
federation's  spokesman  testified  that  the 
estimated  cost  to  the  federation  of  not 
being  able  to  collect  from  its  producer 
members  the  higher  bulk  tank  charge  on 
such  milk  was  $48,000  during  the  first 
six  months  of  1983.  However,  NEDCO  in 
its  post-hearing  brief,  indicated  that 
upon  review  the  $48,000  figure  was 
overstated  because  of  the  inclusion  of 
unrelated  losses  in  the  figure. 
Regardless  of  the  magnitude  of  the  cost 
to  NEDCO,  however,  it  urged  that  the 
closing  inventory  provisions  be  revised 
so  that  "all  tank  truck  service  charges  to 
producers  will  be  computed  on  actual 
utilization". 

The  proposal  should  not  be  adopted. 
It  connot  be  concluded  on  the  basis  of 
the  record  evidence  that  the  magnitude 
of  the  problem  warrants  special 
consideration  through  the  adoption  of 
the  proposal.  The  record  does  not 
support  changing  the  present  order's 
entire  classification  scheme  pertaining 
to  closing  inventories  of  bulk  fluid  milk 
products  solely  to  mitigate  the  effect  on 
the  negotiable  bulk  tank  truck  service 
charge  from  the  inclusion  in  Class  II  of 
bulk  in  transit  at  the  end  of  the  month. 
To  do  otherwise  could  have  a  significant 
impact  on  the  total  amount  of  bulk  milk 
in  ending  inventories  that  would  be 
classified  as  Class  I.  In  turn,  it  could 
result  in  a  handler  being  required  to  pay 
the  Class  I  price  for  some  bulk  milk  in 
the  month  prior  to  its  actual  use  in  such 
class.  At  present  interest  rates,  this 
could  substantially  increase  a  handler's 
cost  of  milk  and  cash-flow  position. 
Accordingly,  the  proposal  is  denied. 

In  their  exceptions,  NEDCO  and 
NAMPA  excepted  to  the  conclusion  on 
this  issue.  The  exceptions  essentially 
reiterate  points  that  were  previously 
raised  in  testimony  and  cross- 
examination  at  the  hearing  and  which 
were  considered  in  concluding  that  the 
proposal  should  not  be  adopted. 
Accordingly,  the  exeptions  are  denied. 


5.  Pooling  and  pricing  milk  under 
Order  2  that  is  contaminated  with 
antibiotics.  Proposals  that  would  change 
the  method  of  pricing  and  payments  to 
producers  for  contaminated  milk  under 
Order  2  should  not  be  adopted. 

The  North  Atlantic  Milk  Processors' 
Association  (NAMPA),  a  trade 
association  of  milk  manufacturers  and 
processors  regulated  by  Order  2. 
proposed  two  changes  regarding  the 
treatment  of  contaminated  milk  under 
Order  2.  The  first  proposal  would 
eliminate  a  handler's  minimum  payment 
obligation  to  producers  or  cooperative 
associations  for  milk  that  was 
contaminated  or  was  unfit  to  be  sold  as 
market  milk  at  the  time  of  receipt.  To 
implement  the  intent  of  this  proposal. 
NAMPA  proposed  that  the  "Pool  milk" 
provisions  of  the  present  order  be 
revised  to  exclude  from  this  definition 
any  receipt  from  a  producer  which  is 
determined  by  a  state  regulatory  agency 
to  be  contaminated  or  otherwise  not 
meeting  the  requirements  for  market 
milk,  including  any  milk  produced  on  a 
dairy  farm  during  the  period  of  days 
when  such  production  is  reouired  to  be 
excluded  as  marketable  milk  by  the 
state  regulatory  agency  having  authority 
in  the  matter. 

NAMPA's  other  proposal  would 
amend  the  order's  "Time  and  rate  of 
payments"  provisions  to  permit  a 
handler  to  deduct  from  monies  due  a 
producer  any  penalty  assessed  against 
such  producer  by  a  state  regulatory 
agency  and  also  any  damages  to  a 
handler  resulting  from  the  failure  of  a 
producer  to  comply  with  such 
regulations. 

The  president  of  NAMPA,  who  also  is 
president  of  Friendship  Dairies,  Inc.,  a 
regulated  handler  under  Order  2, 
testified  on  behalf  of  the  association  in 
support  of  the  proposals.  According  to 
the  witness,  the  purpose  of  the 
proposals  was  to  conform  Order  2  to  the 
State  of  New  York's  regulations  with 
respect  to  "contaminated  milk."  In  this 
regard,  he  stated  that  the  regulations 
pertaining  to  the  production  of  Grade  A 
milk  in  the  State  of  New  York  require 
that  if  the  milk  from  a  dairy  farmer 
contains  any  detectable  antibiotics,  such 
milk  must  be  excluded  from  the  plant's 
receipts  for  two  to  four  days  depending 
upon  the  frequency  of  the  violation  or,  in 
lieu  of  the  exclusion,  a  fine  may  be 
levied  upon  the  5airy  farmer  in  an 
amount  equivalent  to  the  value  of  milk 
produced  during  such  otherwise 
exclusionary  period.  The  witness  stated 
that  the  exclusionary  period  did  not 
include  the  days  in  which  the  milk  was 
actually  contaminated  because  such 
milk  must  be  destroyed  under  all 
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circumstances.  The  witness  testified 
that  officials  of  the  NYS  Department  of 
Agriculture  informed  him  that  the 
intention  of  the  law  was  to  permit  the 
receiving  handler  of  the  contaminated 
milk  to  both  levy  and  retain  the  fine 
assessed  against  the  producer  involved. 
He  claimed  that  the  state  regulation  is  in 
direct  conflict  with  the  provisions  of 
Order  2  because  the  market 
administrator  would  not  permit  a 
handler  to  deduct  the  fine  from  the 
monies  due  a  producer  for  payment  of 
milk  receipts. 

To  illustrate  further  the  need  for  such 
amendments,  the  witness  described  an 
incident  that  occurred  in  1982  at 
Friendship  Dairies'  plant  involving 
contaminated  milk.  He  said  that 
unknown  to  the  handler  at  the  time, 
highly  contaminated  milk  was  picked  up 
at  a  producer's  farm  which  was 
commingled  with  other  producer  milk  in 
a  bulk  tank  pickup  truck.  At  the 
Friendship  plant,  the  load  of 
contaminated  milk  was  diluted  further 
when  it  was  pumped  into  the  plant's 
50,000  gallon  silo  tank.  However, 
because  of  the  time  required  to  run  a 
test  to  determine  whether  or  not  any  of 
the  milk  was  contaminated,  some  of  the 
milk  had  already  been  processed  into 
cheese,  cheese  products,  and  butter.  He 
indicated  further  that  in  the  course  of  a 
routine  inspection  by  the  NYS 
Department  of  Agriculture,  it  was 
determined  that  the  milk  products 
manufactured  from  this  batch  of  milk 
were  contaminated.  Consequently,  the 
State  Department  of  Agriculture 
immediately  embargoed  the  sale  of  such 
products.  The  witness  added  that  by  the 
time  the  embargo  was  removed. 
Friendship  could  no  longer  sell  the  dated 
products  in  normal  commercial  channels 
and  thus  had  to  sell  them  at  a  specially 
reduced  price.  He  indicated  that  this 
incident  cost  Friendship  Dairies 
between  S500  and  S2,000.  He  stated  that 
the  Order  2  market  administrator  would 
not  allow  him  to  recover  such  losses 
from  the  producer  who  initially  was 
responsible  for  the  contaminated  milk. 

At  the  hearing,  an  NFO  witness 
testified  in  opposition  to  these  two 
proposals  dealing  with  contaminated 
milk.  Also,  API  and  Eastern  filed  post- 
hearing  briefs  opposing  the  proposals. 
These  producer  organizations  were 
opposed  to  any  action  that  would 
relieve  handlers  of  making  minimum 
payments  to  producers  and  cooperative 
associations  for  any  milk,  including 
contaminated  milk,  that  a  handler 
receives.  In  this  regard,  opponents  held 
that  it  was  the  responsibility  of  the 
receiving  handler  to  assure  that 
"unmarketable'  milk  does  not  become 


commingled  v^rith  the  rest  of  such 
handler's  total  milk  supply.  They 
claimed  that  the  proposed  handler 
authorization  undfer  the  order  for 
withholding  payments  to  producers  and 
cooperatives  would  be  a  punitive 
measure  and  as  such  would  go  beyond 
thrtntended  purpose  of  the  order. 

It  is  apparent  from  the  record 
evidence  that  the  incidence  of  antibiotic 
contamination  is  not  a  significant 
problem  in  terms  of  the  overall  milk 
supply  for  Order  2.  In  fact,  the 
proponent  indicated  that  the  problem  he 
sought  to  correct  by  the  proposals 
occurred  only  once  and  that  he  was  not 
aware  of  any  other  instances  in  which  it 
had  occurred.  The  witness  also 
indicated  that  his  company  is  taking 
steps  through  several  screening 
procedures  to  prevent  the  possibility  of 
receiving  contaminated  milk  in  the 
future.  There  is  every  indication  on  the 
record  that  producers  and  handlers 
continue  to  provide  high  quality  milk 
and  dairy  products. 

The  proposals  would  result  in  an 
extension  of  the  Federal  order  program 
with  respect  to  the  establishment  and 
enforcement  of  quality  standards  for 
milk.  The  establishment  and 
enforcement  of  such  standards  are  the 
function  of  other  jurisdictions  that  have 
the  responsibility  for  assuring  the 
maintenance  of  minimum  quality 
standards  relating  to  public  health 
considerations.  The  order  regulates  only 
the  economic  aspects  of  milk  marketing 
while  other  agencies  have  the 
responsibility  for  developing  and 
enforcing  standards  to  promote  the 
public  health.  The  proposals  would 
require  the  market  administrator  to 
interpret  the  regulations  of  NYS  with 
respect  to  whether  or  not  a  producer  had 
delivered  contaminated  milk  and 
establish  guidelines  to  determine  the 
amount  of  the  fines  and  damages  a 
handler  could  chai:ge  to  the  producer. 
This  would  amount  to  placing  the 
market  administrator  in  the  posidon  of 
enforcing  health  laws  established  by 
other  agencies  and  would  result  in  an 
inappropriate  expansion  of  the  scope  of 
the  marketing  order. 

The  proposals  also  would  apply  only 
to  the  New  York  producers  who  deliver 
milk  to  the  Order  2  market  since  the 
problem  confronting  the  proponent 
stems  from  the  NYS  Regulations  only. 
Proponent  said  he  had  not  considered 
similar  regulations  that  apply  in  the 
several  other  states  in  which  Order  2 
producers  are  located.  Data  in  the 
record  indicate  that  during  1982  Order  2 
producers  were  located  in  the  states  of 
New  York,  New  Jersey,  Pennsylvania, 
Maryland  and  Vermont.  In  view  of  this. 


the  proposals  would  have  no  bearing  on 
the  producers  located  outside  New  York 
State. 

It  would  not  be  appropriate  to  allow  a 
regulated  handler  to  receive  producer 
milk  that  meets  the  Grade  A  fluid  milk 
requirements  and  pay  a  price  for  the 
milk  below  the  Order's  minimum  prices 
because  milk  delivered  by  such 
producer  previously  had  been 
contaminated.  This  would  be  a  primary 
result  of  the  proposal.  Such  a  provision 
would  be  contrary  to  one  of  the  basic 
purposes  of  the  Order  which  is  to  assure 
that  all  handlers  are  paying  uniform 
prices  for  milk.  Accordingly,  for  the 
reasons  set  forth  above,  the  proposal  is 
hereby  denied. 

NAMPA  excepted  to  this  conclusion. 
Exceptor  claimed  that  apparenUy 
cooperatively  associations  need  only  to 
oppose  the  proposals  for  the  Secretary 
to  deny  them.  Exceptor  also  stated  that 
it  was  not  their  intention  that  the  Order 
2  market  administrator  should  take  over 
the  health  laws  enforcement  programs 
of  the  State  of  New  York. 

We  disagree  with  exceptor  that  the 
proposals  were  denied  because  they 
were  opposed  by  several  cooperative 
associations.  The  reasons  set  forth 
above  for  denying  the  inoposals  explain 
why  they  should  not  be  adopted  and  do 
not  rely  upon  the  opposition  of  the 
cooperative  associations.  Further,  the 
findings  also  explain  why  the  proposals, 
whether  they  were  intended  to  or  not 
would  place  the  Order  2  market 
administrator  in  the  position  of 
enforcing  health  laws  established  by 
other  agencies.  Accordingly,  the 
exception  is  denied. 

Rulings  on  Proposed  Findings  and 
Conclusions 

Briefp  and  proposed  findings  and 
conclusions  were  filed  on  behalf  of 
certain  interested  parties.  These  briefis. 
proposed  findings  and  conclusions  and 
the  evidence  in  the  record  were 
considered  in  making  the  findings  and 
conclusions  set  forth  above.  To  the 
extent  that  the  suggested  findings  and 
conclusions  filed  by  interested  parties 
are  inconsistent  with  the  findings  and 
conclusions  set  forth  herein,  the 
requests  to  make  such  findings  or  reach 
such  conclusions  are  denied  for  the 
reasons  previously  stated  in  this 
decision. 

General  Findings 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  each  of  the 
aforesaid  orders  were  first  issued  and 
when  they  were  amended.  The  previous 
findings  and  determinations  are  hereby 
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ratified  and  conflrmed.  except  where 
they  may  conflict  with  those  set  forth 
herein. 

The  following  findings  are  hereby 
made  with  respect  to  each  of  the 
aforesaid  tentative  marketing 
agreements  and  orders: 

(a)  The  tentative  marketing  agreement 
and  the  order,  as  hereby  proposed  to  be 
amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to 
effectuate  the  declared  policy  of  the  Act; 

(b)  The  parity  prices  of  miUc  as 
determined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  a^ect  market  supply  and  demand 
for  milk  in  the  marketing  area,  and  the 
minimum  prices  specified  in  the 
tentative  marketing  agreement  and  the 
order,  as  hereby  proposed  to  be 
amended,  are  such  prices  as  will  reflect 
the  aforesaid  factors,  insure  a  sufficient 
quantity  of  pure  and  wholesome  milk, 
and  be  in  the  public  interest; 

(c)  The  tentative  marketing  agreement 
and  the  order,  as  hereby  proposed  to  be 
amended,  will  regulate  the  handling  of 
milk  in  the  same  manner  as.  and  will  be 
applicable  only  to  persons  in  the 
respective  classes  of  industrial  and 
commercial  activity  specified  in,  a 
marketing  agreement  upon  which  a 
hearing  has  been  held;  and 

(d)  All  milk  and  milk  products 
handled  by  handlers,  as  defined  in  the 
tentative  marketing  agreement  and  the 
order  as  hereby  proposed  to  be 
amended,  are  in  the  current  of  interstate 
commerce  or  directly  burden,  obstruct, 
or  affect  interstate  commerce  in  milk  or 
its  products. 

Rulings  on  Exceptions 

In  arriving  at  the  findings  and 
conclusions,  and  the  regulatory 
provisions  of  this  decision,  each  of  the 
exceptions  received  was  carefully  and 
fully  considered  in  conjunction  with  the 
record  evidence.  To  the  extent  that  the 
findings  and  conclusions  and  the 
regulatory  provisions  of  this  decision 
are  at  variance  with  any  of  the 
exceptions,  such  exceptions  are  hereby 
overruled  for  the  reasons  previously 
stated  in  this  decision. 

In  evaluating  each  of  the  exceptions 
heretofore  noted,  API,  et  al,  called 
attention  to  and  incorporated  by 
reference  their  brief  that  contained 
detailed  statements  in  support  of  each 
exception.  Such  statements  were  fully 
considered  in  reaching  the  Hndings  and 
conclusions  contained  herein. 
Accordingly,  no  further  comment  is 
warranted. 

API,  et  al.,  took  exception  to  the 
Deputy  Administrator's  certification  in 


the  recommended  decision  that  the 
proposed  action  "will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities." 
Exceptor  contended  there  was  no  record 
evidence  to  support  such  a  finding. 

This  finding,  like  all  others  in  the 
decision,  was  based  on  the  hearing    • 
record.  In  this  regard,  the  hearing 
specifically  invited  interested  parties  to 
present  evidence  concerning  the 
probable  regulatory  and  informational 
impact  of  the  proposals  on  small 
businesses.  Also,  the  presiding 
Administrative  Law  Judge,  in  his 
opening  comments,  specifically  brought 
this  matter  to  the  attention  of 
participants  at  the  hearing.  Despite  this, 
the  record  evidence  did  not  indicate  that 
the  proposals  considered  would  have 
any  significant  impact  on  small 
businesses  as  a  group.  Accordingly,  the 
exception  is  denied. 

The  same  exceptor  also  excepted  to 
specific  findings  included  in  the 
"General  Findings"  section  of  the 
recommended  decision  on  the  basis 
there  was  no  evidence  in  the  record  to 
support  such  findings.  We  find  no  basis 
for  agreeing  with  exceptor's  contention. 
The  record  evidence  provides  an 
adequate  basis  in  support  of  all  of  the 
specific  fingings  made  in  connection 
with  the  "General  Findings"  and  in 
support  of  the  proposed  amendments 
adopted  herein. 

In  their  exceptions,  opppnents  of  area 
expansion  objected  to  tlie  reopening  of 
the  July-October  1983  hearing  at 
hearings  held  May  23, 1984,  July  25-27, 
1984  and  September  13, 1984.  One  of  the 
exceptors  stated  that  the  reopened 
hearings  concerned  issues  not  published 
in  the  hearing  notice  and  consequently 
the  reopened  hearings  have  tainted  the 
July-October  1983  hearing  record.  The 
other  exceptor  stated  that  the  reopened 
hearings  permitted  evidence  to  be 
received  that  involved  issues  considered 
at  the  July-October  1983  hearing  and 
that  receipt  of  such  evidence  was 
improper  and  prejudicial.  We  disagree 
with  exceptors.  Handlers  and  producers 
who  would  become  subject  to  the  order 
provisions  for  the  first  time  as  a  result  of 
the  marketing  area  extensions  adopted 
herein  should  have  an  opportunity  to 
present  evidence  at  a  public  hearing  on 
any  or  all  of  the  provisions  of  Orders  2 
or  4  that  would  be  in  effect  on  the  day 
the  order  becomes  effective.  As  a  result 
of  the  reopened  hearings  held  during 
May  and  September  1984  the  provisions 
of  Order  4  were  amended.  Thus,  it  was 
necessary  to  reopen  the  July-October 
1933  hearing  to  provide  an  opportunity 
for  persons  who  would  become  subject 
to  either  Order  2  or  4  as  a  result  of  this 
decision  to  present  testimony  on  the 


issues  considered  at  the  reopened 
hearings.  Accordingly,  the  exceptions 
are  denied. 

Referendum  Order  to  Determine 
Producer  Approval;  Determination  of 
Representative  Period;  and  Designation 
of  Referendum  Agents 

It  is  hereby  directed  that  referenda  be 
conducted  and  completed  on  or  before 
the  30th  day  from  the  date  this  decision 
is  issued,  in  accordance  with  the 
procedure  for  the  conduct  of  referenda 
(7  CFR  900.300  et  seq.),  to  determine 
whether  the  issuance  of  each  of  the 
attached  orders  as  amended  and  as 
hereby  proposed  to  be  amended, 
regulating  the  handling  of  milk  in  each 
of  the  aforesaid  marketing  areas  is 
approved  or  favored  by  producers,  as 
defined  under  the  terms  of  each  of  the 
orders  (as  amended  and  as  hereby 
proposed  to  be  amended  except  of  the 
proposed  Advertising  and  Promotion 
Program  under  the  Middle  Atlantic 
order),  who  during  the  representative 
period  were  engaged  in  the  production 
of  milk  for  sale  within  the  aforesaid 
marketing  areas. 

It  is  hereby  further  directed  that  a 
separate  referendum  be  conducted  and 
completed  on  or  before  the  30th  day 
from  the  date^this  decision  is  issued,  in 
accordance  with  the  procedure  for  the 
conduct  of  referenda  (7  CFR  900.300  et 
seq.],  to  determine  whether  the 
proposed  order  provisions  constituting 
the  Advertising  and  Promotion  Program 
in  the  order,  regulating  the  handling  of 
milk  in  the  Middle  Atlantic  marketing 
area  are  separately  approved  or  favored 
by  the  producers,  as  defined  under  the 
terms  of  the  order  (as  amended  and  as 
hereby  proposed  to  be  amended),  who 
during  the  representative  period  were 
engaged  in  the  production  of  milk  for 
sale  within  the  aforesaid  marketing 
area. 

The  representative  period  for  the 
conduct  of  such  referenda  is  hereby 
determined  to  be  February  1985. 

The  agents  of  the  Secretary  to  conduct 
such  referenda  are  hereby  determined  to 
be  Joesph  D.  Shine  for  part  1004,  and 
Norman  K.  Garber  for  Part  1002. 

List  of  Subjects  in  7  CFR  Parts  1002  and 
1004 

Milk  marketing  orders.  Milk,  Dairy 
products. 

Signed  at  Washington,  D.C.,  on  August  9, 
1985. 

Alan  T.  Tracy, 

Deputy  Assistant  Secretary.  Marketing  and 
Inspection  Services. 
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Order  '  Amending  the  Orders  Regulating 
the  Handling  of  Milk  in  the  Middle 
Atlantic  and  New  York-New  Jersey 
Marketing  Areas 

Findings  and  Determinations 

The  rmdings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  each  of  the 
aforesaid  orders  were  first  issued  and 
when  they  were  amended.  The  previous 
findings  and  determinations  are  hereby 
ratified  and  confirmed,  except  where 
they  may  conflict  with  those  set  forth 
herein. 

(a)  Findings.  A  public  hearing  was 
held  upon  certain  proposed  amendments 
to  the  tentative  marketing  agreements 
and  to  the  orders  regulating  the  handling 
of  milk  in  the  aforesaid  marketing  areas. 
The  hearing  was  held  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601  et  sag.  ],  and  the  applicable 
rules  of  practice  and  procedure  (7  CFR 
Part  900). 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that: 

(1)  The  said  orders  as  hereby 
amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to 
effectuate  the  declared  policy  of  the  Act; 

(2)  The  parity  prices  of  milk,  as 
determined  pursuant  to  section  2  of  the 
Act,  are  not  reasonable  in  view  of  the 
prices  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  said  marketing  areas;  and 
the  minimum  prices  specified  in  the 
orders  as  hereby  amended  are  such 
prices  as  will  reflect  the  aforesaid 
factors,  insure  a  sufficient  quantity  of 
pure  and  wholesome  milk,  and  be  in  the 
public  interest; 

(3)  The  said  orders  as  hereby 
amended  regulate  the  handling  of  milk 
in  the  same  manner  as,  and  are 
applicable  only  to  persons  in  the 
respective  classes  of  industrial  or 
commercial  activity  specified  in 
marketing  agreements  upon  which  a 
hearing  has  been  held;  and 

(4)  All  milk  and  milk  products  handled 
by  handlers,  as  defined  in  the  orders  as 
hereby  amended,  are  in  the  current  of 
interstate  commerce  or  directly  burden, 
obstruct,  or  affect  interstate  commerce 
in  milk  or  its  products. 

Order  relative  to  handling.  It  is 
therefore  ordered  that  on  and  after  the 
effect  date  hereof,  the  handling  of  milk 


'  This  order  shall  not  become  effective  unless  and 
until  the  requirements  of  {  900.14  of  the  rules  of 
practice  and  procedure  governing  proceedings  to 
formulate  marketing  agreements  and  marketing 
orders  have  been  met. 


in  the  aforesaid  marketing  areas  shall  be 
in  conformity  to  and  in  compliance  with 
the  terms  and  conditions  of  each  of  the 
orders,  as  amended,  and  as  hereby 
amended,  as  follows: 

The  provisions  of  the  proposed 
marketing  agreements  and  order 
amending  the  orders  contained  in  the 
recommended  decision  issued  by  the 
Deputy  Administrator,  Marketing 
Programs,  on  March  5,  1985.  and 
published  in  the  Federal  Register  on 
March  11, 1985  (50  FR  9637).  shall  be  and 
are  the  terms  and  provisions  of  this 
order,  amending  the  orders,  and  are  set 
forth  in  full  herein. 

The  authority  citation  for  Parts  1004 
and  1002  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31,  as 
amended  (7  U.S.C.  601-674). 

PART  1004— MILK  IN  THE  MIDDLE 
ATLANTIC  MARKETING  AREA 

1.  In  §  1004.2.  paragraphs  (d)(2)(ii)  and 
(e)  are  revised  to  read  as  follows: 

§1004.2    MkMto  Atlantic  marlcting  area 

•  *        *        ♦        • 

(d)  *  •  * 
(2)  •  *  • 

(ii)  The  boroughs  of: 

Bamegat  Light.  Beach  Haven.  Harvey 
Cedars.  Ship  Bottom.  Surf  City. 
Tuckerton. 

(e)  In  the  State  of  Pennsylvania,  the 
counties  of: 

Adams,  Berks,  Bucks,  Carbon. 
Chester.  Cumberland.  Dauphin. 
Delaware,  Franklin.  Fulton.  Juniata, 
Lancaster,  Lebanon.  Lehigh. 
Montgomery,  Northhampton.  Perry, 
Philadelphia,  Schuylkill.  York. 

*  *        »        •        ♦ 

2.  In  §  1004.52,  paragraph  (a)  is 
revised  to  read  as  follows: 

§1004.52    Location  dlffefMttials  to 
handlers. 

(a)  For  that  milk  received  from 
producers  and  from  a  handler  described 
in  1 1004.9(c)  at  a  pool  plant  and  which 
is  assigned  to  Class  I  milk,  subject  to  the 
limitations  punisant  to  paragraph  (b)  of 
this  section,  and  for  other  source  milk 
for  which  a  location  adjustment  is 
applicable,  the  Class  I  price  shall  be 
reduced  by  the  amount  stated  in 
paragraphs  (a)  (1)  and  (2)  of  this  section 
for  the  location  of  such  plant. 

(1)  For  a  plant  located  in  any  of  the 
following  Pennsylvania  counties,  the 
adjustment  shall  be  minus  10  cents. 
Berks 

Dauphin 
Lebanon 

(2)  For  a  plant  located  outside  the 
area  described  in  paragraph  (a)(1)  of 
this  section,  and  which  is  55  miles  or 


more  from  the  city  hall  in  Philadelphia. 
Pennsylvania,  and  also  75  miles  or  more 
from  the  nearer  of  the  zero  milestone  in 
Washington.  D.C..  or  the  city  hall  in 
Baltimore,  Maryland,  (all  such  distances 
to  be  based  on  the  shortest  highway 
distance  as  determined  by  the  market 
administrator),  the  adjustment  shall  be 
minus  2.2  cents  per  10  miles  distance  or 
fraction  thereof  that  such  plant  location 
is  from  the  nearest  of  such  basing 
points. 

3.  Section  1004.75  is  revised  to  read  as 
follows: 

§1004.75    Location  dWffimais  to 
producers  md  on  nonpool  arik. 

(a)  In  making  the  payments  required 
pursuant  to  §  1004.73,  the  uniform  price 
for  base  milk  computed  pursuant  to 

S  1004.61(b)  shall  be  reduced  by  the 
amounts  set  forth  in  §  1004.52  according 
to  the  location  of  the  plant  where  the 
milk  being  priced  was  received. 

(b)  For  purposes  of  computations 
pursuant  to  §§  1004.71  and  1004.72  the 
weighted  average  price  shall  be  reduced 
by  the  amounts  set  forth  in  fi  1004.52 
applicable  at  the  location  of  the  nonpool 
plant  from  which  the  milk  was  received, 
except  that  the  adjusted  weighted 
average  price  shall  not  be  less  than  the 
Class  II  price. 

PART  1002— MILK  IN  THE  NEW  YORK- 
NEW  JERSEY  MARKETING  AREA 

1.  Section  1002.3  is  revised  to  read  as 
follows: 

§1002.3    Now  York4tow  Jwwy  nMrtnOng 


"New  York-New  Jersey  marketing 
area"  (hereinafter  called  the  "marketing 
area")  means  all  of  the  territory  within 
the  boundaries  of  the  dty  of  New  York, 
and  the  counties  and  parts  of  counties 
set  forth  below  together  with  all  piers, 
docks,  and  wharves  connected 
therewith,  and  all  craft  moored  thereat 
and  including  territory  within  such 
boundaries  which  is  occupied  by 
Government  (municipal.  State.  FederaL 
or  intematonal)  reservations, 
installations,  institutions,  or  other 
establisi  nents. 

New  York  CountiM 

Albany.  Broome,  Cayuga  (except  the 
townships  of  Sterling,  Victory. 
Conquest  and  Montezuma).  Chemimg. 
Chenango.  Columbia,  Cortland. 
Delaware,  Dutchess,  Essex  (Schroon. 
Ticonderoga,  Crown  Point  and  Moriah 
townships  only),  Fulton  (except  the 
township  of  Stratford).  Greene  Herkimer 
(except  the  townships  of  Webb.  Ohio, 
and  Salisbury).  Madison.  Montgomery. 
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Nassau.  Oneida  (except  the  townships 
of  Ava.  Boonville,  Forestport.  and 
Florence).  Onondaga,  Orange,  Owego 
(except  the  townships  of  of  Redfield  and 
Boylston),  Otsego,  Putnam.  Rensselaer, 
Rockland.  Saratoga  (except  the 
townships  of  Day,  Edinburg,  and 
Providence).  Schenectady.  Schoharie. 
Schuyler,  Steuben  (Addison,  Coming, 
and  Erwin  townships  only),  Suffolk 
(except  Fisher's  Island).  Sullivan,  Tioga, 
Tompkins,  Ulster,  Warren  (except  the 
townships  of  Johnsburg.  Thurman,  and 
Stony  Creek),  Washington,  Westchester, 
Yates  (except  the  townships  of  Italy. 
Middlesex,  and  Potter). 

New  Jersey  Coimties 

Bergen,  Essex,  Hudson,  Hunterdon, 
Middlesex,  Monmouth,  Morris,  Ocean 
(except  the  boroughs  of  Bamegat  Light. 
Beach  Haven.  Harvey  Cedars.  Ship 
Bottom.  Surf  City.  Tuckertoa  and  the 
townships  of  Bamegat.  Eagleswood, 
Lacery,  Little  Egg  Harbor,  Long  Beach. 
Ocean,  and  Stafford).  Passaic  Somerset, 
Sussex,  Union,  Warren. 

Pennsylvania  Counties 

Bradford.  Columbia,  Lackawanna, 
Luzerne,  Lycoming,  Monroe,  Montour. 
Northumberland.  Pike.  Snyder,  Sullivan, 
Susqueharuia.  Union,  Wayne,  Wyoming. 

2.  In  §  1002.51.  paragraph  (c)  is  revised 
to  read  as  follows: 

§  1002^1    TransportatkMi  dlffarantiata. 

*        •        *        «         • 

(c)  The  differential  rates  applicable  at 
plants  shall  be  as  set  forth  in  the 
following  schedule: 


A— fcwjw  Bjne  (inil«) 

l-Aandi- 

Blcsnti 

P" 

C— dMSN 
(oanMiMr 
hundrad- 

1-10 

-•■n.0 

♦  54.6 
+54.6 
+52.4 
+50.2 
+48.0 
+454 
+43.6 
+  416 
+26.4 
+24.2 
+22.0 
+  16.6 
+  17.6 
+  17  6 
+  15.4 
+  13.2 

♦  11.0 

+a8 

+  6.6 
+66 
+4.4 
+  2.2 
OiO 
-1.5 
-iO 
-3.0 
-4.6 
-60 
-IS 

+6 
+6 
+6 
+  7 
+  7 
+  7 
+6 
+6 
+  6 
+  5 
+5 
+  5 
+  4 
+  4 
+  4 
+3 
+  3 
+  3 
+2 
+  2 
+  2 

♦  1 

♦  1 
+  1 

0 
0 
0 

11-90 

»1-3* 

M-aa 

SIJO 

41-SO 

51-ao.. .    . 

81 -7n 

71-7S 

76-l« 

fl1-9n 

91-100 

101-110.._             _     

111-170.                    

1>1-1» 

i7«.i.qn 

131-140 

141.1M           

151-iao 

IHI.ITO 

171-17S 

17«-1M 

181.100 

191-200___ 

XII-MB 

»1 1-991) 

991 -99« 

99ILJin 

-1 

Xkt.Tdlt 

741.9«> 

-1 

-2 

Tsi-am 
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B— cOsw* 

1.Aand  1- 
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par 
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uralgM) 

C— dan* 
(cams  par 
IWNkad- 

261-270 

-ao 

-10.5 
-10.5 
-12.0 
-13.5 
-15.0 
-16.5 
-180 
-18.0 
-16.5 
-210 
-22.6 
-24.0 
-25.5 
-255 
-27.0 
-26.5 
-SOX) 

_2 

971-97S 

-2 

276-280 

3 

981-900 

3 

9<ii-.inn 

W1-310. _..    . 

311-320.. _      

.191 -ITS 

iTfi-a-io 

i11-.XiO 
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.^'il-.'WO 

6 

361-370 _   

171-17* 

a78-.ifln 

Mi-ifln 

301.400 

401  and  OMT      

-• 
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FARM  CREDIT  ADMINISTRATION 
12  CFR  Part  614 

Loan  Policies  and  Operations 

agency:  Farm  Credit  Administration. 
ACTKMi:  Proposed  rule. 

summary:  The  Farm  Credit 
Administration  (FCA).  by  its  Federal 
Farm  Credit  Board,  is  proposing  to 
amend  its  regulation,  12  CFR  614.4330, 
which  sets  forth  the  minimum 
requirements  for  loan  participation 
agreements  among  Farm  Credit  System 
(System)  institutions.  This  amendment 
will  change  the  requirements  concerning 
the  use  of  repurchase  provisions  in 
participation  agreements. 
DATE:  Written  comments  must  be 
received  on  or  before  September  12, 
1985. 

ADDRESSES:  Comments  or  suggestions 
should  be  submitted  in  writing  to 
Donald  E.  Wilkinson,  Governor,  Farm 
Credit  Administration.  1501  Farm  Credit 
Drive,  McLean,  VA  22102-5090.  Copies 
of  all  communications  received  will  be 
available  for  inspection  by  interested 
parties  in  the  Office  of  Director. 
Congressional  and  Public  Affairs 
Division.  Office  of  Administration,  Farm 
Credit  Administration. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  L  Peoples,  Office  of  General 
Counsel,  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean.  VA 
22102-5090.  (703)  883-4024. 
SUPPLEMENTARY  INFORMATION: 
Regulation  12  CFR  614.4330  sets  forth 
the  minimum  requirements  for  loan 
participation  agreements  between 
System  institutions.  Included  among 


these  is  a  prohibition  against  any 
provision  in  the  agreement  that  would 
require  the  seller  of  a  loan  participation 
to  repurchase  any  portion  of  the  loan 
participation  sold.  The  FCA  believes 
that  its  concerns  for  the  prudent  use  of 
such  provisions  can  be  addressed  by 
requiring  that  any  amount  subject  to  a 
repurchase  agreement  (1)  be  included  in 
the  seller's  lending  limit  for  the 
borrower(s)  whose  loan  is  participated 
and  (2)  be  considered  by  the  selling 
institution  in  determining  its  statutory 
and  regulatory  debt-to-capital  ratio. 

List  of  Subjects  in  12  CFR  Fart  814 

Agriculture,  Banks,  banking,  Credit, 
Rural  areas. 

PART  614— {AMENDED] 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  that  Part  614  of 
Chapter  VI,  Title  12  of  the  Code  of 
Federal  Regulations  be  amended  as 
follows: 

1.  The  authority  citation  for  Part  614 
continues  to  read  as  follows: 

Authority:  Sees.  5.9.  5.12.  5.18.  Pub.  L  02- 
181,  Stat  619,  62a  621  (12  U.S.C  2243.  2252). 

2.  Section  614.4330  is  amended  by 
removing  paragraph  {c)(12),  by  revising 
the  introductory  text  of  paragraphed), 
and  by  adding  new  paragraph  (e)(S)  to 
read  as  follows: 

9614.4330    GanmvL 

«  *  *  •  • 

(d)  Additionally,  loan  partidpations 
shall  meet  the  following  requirements: 

•        •        •        *        • 

(e)  •  *  * 

(5)  When  a  participation  agreement 
contains  a  provision  requiring  the  seller 
to  repurchase  for  any  reason  any  portion 
of  the  participation  interest  sold: 

(i)  The  amount  covered  by  the 
repurchase  agreement  shall  be 
considered  a  credit  extension  by  the 
seller  to  the  borrower(s)  for  the  purpose 
of  determining  whether  lending  limits 
have  been  exceeded. 

(ii)  The  amount  subject  to  the 
repurchase  agreement  shall  be 
considered  a  liability  of  the  selling  Farm 
Credit  System  institution  for  the  purpose 
of  determining  statutory  or  regulatory 
debt-to-capital  ratios. 

Lairy  W.  Edward*. 

Acting  Governor. 

(FR  Doc.  8S-19308  Filed  8-13-65;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlnlatratlon 

14  CFR  Part  39 

[Docket  Na  85-CE-13-AD] 

AlrwortMnese  Directives;  Fairchild 
Bums  Company  Model  FBC-2000A-2- 
42,  FBC-2000A-2-45,  FBC-2000A-3- 
57,  FBC-2000A-3-59  and  FBC-2000A- 
3-^2;  Aft  Facing  Seats 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Withdrawal  of  Notice  of 
Proposed  Rulemaking  (NPRM). 

summary:  This  action  withdraws 
NPRM.  Docket  No.  85-CE-13-AD. 
published  in  the  Federal  Register  April 
12. 1985  (50  FR  14391)  which  proposed 
inspection  and  modification  of  the 
center  spreaders  on  certain  models  of 
aft  facing  seats  manufactured  by 
Fairchild  Bums  Company  in  accordance 
with  FAA  Technical  Standard  Order 
frSO)  C-39a.  Aircraft  Seats  and  Berths. 
The  NPRM  was  prompted  by  the  results 
of  structural  tests  indicating  that  the 
existing  center  spreaders  did  not  comply 
with  the  emergency  landing  condition 
requirements  of  the  Federal  Aviation 
Regulations.  This  noncompliance  could 
have  resulted  in  the  failure  of  the  seats 
in  a  minor  crash  landing.  The  NPRM  is 
being  withdrawn  because  subsequent  to 
issuance  of  the  NPRM  all  seats  have 
been  appropriately  modified. 
ADDRESSES:  Service  Bulletins  A25-2(>- 
526.  Revision  "A".  A25-20-527  and  A25- 
20-528.  Revision  "B".  which  were 
referenced  in  the  NPRM.  may  be 
obtained  from  Fairchild  Bums  Company, 
1455  Fairchild  Road.  Winston-Salem, 
North  Carolina  27105.  Copies  of  these 
Service  Bulletins  are  contained  in  the 
office  of  the  Regional  Counsel,  FAA. 
Room  1558.  601  East  12th  Street.  Kansas 
City.  Missouri  64106.  and  the  Atlanta 
Aircraft  Certification  Office.  FAA.  1075 
Inner  Loop  Road.  College  Park,  Georgia 
30337. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Jack  Bentley,  Aerospace  Engineer. 
Atlanta  Aircraft  Certification  Office, 
Central  Region,  Federal  Aviation 
Administration.  1075  Inner  Loop  Road. 
College  Park.  Georgia  30337;  Telephone 
(404)  763-7407. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
requiring  inspection  and  modification, 
as  necessary,  of  the  center  spreaders  of 
Fairchild  Bums  Company  Models  FBC- 
2000A-2-42.  FBC-2000A-2-45,  FBC- 
2000A-3-57,  FBC-2000A-3-59  and  FBC- 


2000A-3-62  aft  facing  seats  was 
published  in  the  Federal  Register  on 
April  12, 1985  (50  FR  14391).  Interested 
persons  have  been  afforded  an 
opportunity  to  comment  on  the  proposal. 
No  adverse  comments  were  received. 
Subsequent  to  issuance  of  the  proposal, 
the  seat  manufacturer  advised  the  FAA 
that  all  seats  have  been  modified  to 
comply  with  the  emergency  landing 
requirements  of  the  Federal  Aviation 
Regulations.  Acccordingly.  issuance  of 
an  AD  is  uimecessary  and  therefore,  the 
NPRM  is  being  withdrawn. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Withdrawal  of  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
deletes  a  proposal  to  amend  §  39.13  of 
the  FAR  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised,  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

2.  NPRM  No.  85-CE-13-AD,  published 
in  the  Federal  Register  on  April  12, 1985 
(50  FR  14391)  is  withdrawn. 

Issued  in  Kansas  City,  Missouri,  on  August 
3,1985. 

Edwin  S.  Harris, 

Director.  Central  Region. 

[FR  Doc.  85-19268  Filed  8-13-85;  8:45  am] 

MIXING  CODE  «*10-1S-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  3 

Revise  of  National  Futures  Association 
Registration  Proceedings 

agency:  Commodity  Futures  Trading 
Commission. 

action:  Proposed  rules. 

summary:  The  Commodity  Futures 
Trading  Commission  ("Commission")  is 
proposing  to  adopt  rules  pursuant  to 
which  the  Commission,  in  accordance 
with  the  provisions  of  section  17(o)(2)  of 
the  Commodity  Exchange  Act  ("Act"),  7 
U.S.C.  21(o)(2)  (1982).  will  review 
registration  proceedings  conducted  by 
the  National  Futures  Association 
("NFA")  to  deny,  condition,  suspend, 
restrict  or  revoke  registration.  The 
Commission  expects  to  authorize  NFA 
to  conduct  such  proceedings  effective  no 
later  than  October  1. 1985. 


DATE:  Comments  must  be  submitted  by 
September  13. 1985. 

ADDRESS:  Comments  should  be 
submitted  to  the  Office  of  the 
Secretariat,  Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW^ 
Washington,  D.C.  20581. 

FOR  FURTHER  INFORMATKM  CWfTACr 

Linda.  Kurjan.  Special  Counsel  or  Philip 
V.  McGuire,  Attorney,  Division  of 
Trading  and  Maiicets.  Commodity 
Futures  Trading  Commission.  2033  K 
Street.  NW.,  Washington,  D.C.  20581. 
Telephone:  (202)  254-8955. 
SUPPLEMENTARY  INFORMATION: 

Background 

Pursuant  to  section  8a(10]  of  the  Act' 
the  Commission  has  authorized  NFA  to 
process  and.  where  appropriate,  grant 
applications  for  initial  and  reaewal 
registration  with  the  Commission 
submitted  by  introducing  brokers  and 
their  associated  persons  ^  as  well  ai> 
futures  commission  merchants, 
commodity  trading  advisors,  commodity 
pool  operators  and  their  respective 
associated  persons. 'In  addition.  NFA  is 
authorized  to  issue  temporary  licenses 
to  qualified  applicants  for  registration  as 
an  associated  person.*  The  Commission, 
however,  has  retained  authority  to  deny. 
condition,  suspend,  restrict  or  revoke 
the  registration  of  such  applicants  or 
registrants  in  accordance  with  the 
provisions  of  sections  Ba(2).  8a(3)  and 
8a  (4)  of  the  Act  and  the  regulations 
thereunder.* 

NFA  has  now  submitted  for 
Commission  approval,  rules  pursuant  to 
which  it  may  conduct  proceedings  to 
deny,  condition,  suspend,  restrict  or 
revoke  the  registration  of  any  person  for 
whom  NFA  has  been  delegated 
authority  to  grant  registration  under 
section  8a(10)  of  the  Act.  The  rules, 
which  closely  parallel  the  Commission's 
own  rules  in  this  area,  are  presently 
being  reviewed  by  the  Commission 


■  7  U.S.C.  IZa(lO)  (1982)  Under  section  8a(10l.  the 
Commission  may:  AuUiorize  any  person  to  perfonn 
any  portion  of  the  registration  functions  under  this 
Act,  in  accordance  with  rules,  notwithstanding  any 
other  provision  of  law.  adpted  by  such  person  and 
submitted  to  the  Commission  for  approval  or.  if 
applicable,  for  review  pursuant  to  section  17(j)  of 
this  Act.  and  subject  to  the  provisions  of  this  Act 
applicable  to  registrations  granted  by  the 
Commission. 

'See  48  FR  15940  (April  13. 1983)  and  48  FR  351SB 
(August  3. 1983). 

'Sec-  49  FR  39592  (October  9. 1964).  elective 
December  3,  1984  (49  FR  45418  (November  16.  ISMH 

'See  49  FR  8226  (March  5.  1984).  effective  May  31. 
1984  (49  FR  20476  (May  15. 1964))  and  note  3  sufuu. 

'See  Commission  rules  3.50-3.63. 17  CHI  3.50.^63 
(1984).  The  Commission  also  retains  sole  authority 
for  the  registration  of  floor  brokers,  leverage 
transaction  merchants  and  associated  persons  of 
leverage  transaction  merchants. 
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staff.* The  Commission  expects  that  it 
will  be  able  to  authoriie  NFA  to  conduct 
such  proceedings  effective  no  later  than 
October  1. 1985.' 

Section  17(o)(2)  of  the  Act  provides 
authority  to  NFA  to  conduct  such 
proceedings  and  further  provides,  with 
respect  to  any  final  order  issued  by  NFA 
in  connection  therewith,  that: 

Any  person  against  whom  the  order  has 
been  issued  may  petition  the  Commission  to 
review  the  decision.  The  Commission  may. 
on  its  own  initiative  or  upon  petition,  decline 
review  or  grant  review  and  affirm,  set  aside, 
or  modify  such  an  order  of  the  futiires 
associations  and  the  findings  of  the  futures 
association  as  to  the  facts,  if  supported  by 
the  weight  of  the  evidence,  shall  be 
conclusive.  Unless  the  Commission  grants 
review  under  this  section  of  an  order 
concerning  registration  issued  by  a  futures 
association,  the  order  of  the  futures 
association  shall  be  considered  to  be  an 
order  issued  by  the  Commissioa* 

If  the  Commission  declines  to  grant 
review,  section  17(o)(4)  of  the  Act 
provides  that  the  person  against  whom 
an  order  concerning  registration  has 
been  issued  "may  file  a  petition  for 
review  with  a  United  States  court  of 
appeals  in  accordance  with  section  6(b) 
of  this  Act"* 

In  order  to  implement  the  provisions 
of  section  17{o)(2}  of  the  Act  the 
Commission  is  now  proposing  to  adopt  a 
new  subpart  F  of  Part  3  of  the 
Commission's  rules,  wh'ch  will  govern 
renew  of  any  proceeding  conducted  by 
the  National  Futures  Association, 
pursuant  to  delegated  authority,  to  deny, 
condition,  suspend,  restrict  or  revoke 
registration. 

Synopsis  of  the  Rules 

Under  the  proposed  rules,  whenever, 
NFA  conducts  a  proceeding  to  deny, 
condition,  suspend,  restrict  or  revoke 
the  registration  of  an  applicant  or 
registrant  NFA  must  file  a  copy  of  the 


•A  copy  of  tbese  ruJe«  ma^  be  obtained  from  ttie 
Office  of  the  Secretanat  at  the  addreu  set  forth 
below. 

'The  Commission,  iif  course,  would  have  sole 
authority  to  initiate  proceedinjp  under  its  own 
regolations  to  deny,  condi^;oa  suspend,  restrict  or 
revoke  the  registration  of  tloor  broken.  leverage 
transaction  merchaats  and  associated  persona  of 
leverage  transaction  merr:hanls. 

•7U.S.C21(o)f2)(19B2). 

•7  U.S.C.  a{o)(4)  (1982)  Section  8(b)  providea.  in 
part:  After  the  issuance  of  the  oider  by  the 
Commission.  ...  the  person  against  whom  it  is 
issued  may  obtain  a  review  of  suoii  order  or  such 
other  equitable  relief  as  the  court  may  seem  just  by 
fihng  in  the  United  States  court  of  appeals  of  the 
drciiit  in  wKkJi  the  petitioner  is  doing  business  or. 
ia  the  case  of  an  order  denying  registratloii.  the 
Circuit  in  whidi  the  pe'itioiier's  principal  place  of 
tMSiness  listed  on  the  petitiuner's  application  for 
rcgtstrulMMi  IS  located,  a  written  petibon.  within 
frfteen  days  after  the  notice  of  such  order  is  given  to 
the  oQending  person,  praying  that  the  order  of  the 
Commission  be  set  aside.  7  U.SlC  9  (19BZ). 


order  which  is  thereafter  issued  with  the 
Division  of  Trading  and  Markets  and  the 
Division  of  Enforcement  at  the  same 
time  the  order  is  served  upon  the 
applicant  or  registrant.  Proposed 
S  3.82(a).  The  order  generally  becomes 
effective  Fifteen  days  after  service, 
unless  the  applicant  or  registrant  serx'es 
upon  the  Commission  a  petition  for 
review. "Proposed  §  3.82(b).  However,  if 
the  NFA  order  grants  or  conditions  the 
registration  of  an  applicant  the 
proposed  rules  provide  that  the  order 
will  not  take  effect  for  a  period  of  thirty 
days  unless  the  Division  of  Trading  and 
Markets,  with  the  concurrence  of  the 
Division  of  Enforcement  and  the  Office 
of  the  General  Counsel,  directs  that  the 
registration  may  take  effect  at  an  earlier 
date;  the  Commission,  on  its  own 
motion,  initiates  review  of  NFA's 
decision  pursuant  to  section  17(o)  of  the 
Act  or  the  Division  of  Trading  and 
Markets  or  the  Division  of  Enforcement 
request  the  Commission  to  initiate 
review  on  its  own  motion.  Id. 

The  purpose  of  this  latter  provision  is 
to  permit  Commission  staff  the 
opportunity  to  review  the  decision  of 
NFA  and  determine  whether  to 
recommend  that  the  Commission  initiate 
review  on  its  own  motion,  see  proposed 
§S  3.90  and  3.91.  prior  to  the  date  the 
applicant  begins  to  act  in  a  registered 
capacity.  As  discussed  in  more  detail 
below,  the  Commission  generally  does 
not  intend  to  set  aside  an  NFA  order 
except  in  limited  circumstances.  For  the 
same  reasons,  the  Commission  believes 
that  it  will  be  a  rare  occurrence  when  it 
determines  to  initiate  review  on  its  own 
motion.  Therefore,  the  staff  generally 
will  be  able  to  advise  NFA  and  the 
applicant  that  the  registration  may  take 
effect  well  before  the  end  of  the  thirty- 
day  period. 

If  an  applicant  or  registrant  files  a 
timely  petition  for  review,  the  effective 
date  of  the  NFA  order  will  be  stayed 
pending  a  final  determination  and  order 
by  the  Commission  with  respect  to  the 
petition.  Proposed  S  3  82(c).  A  petition 
will  be  timely  if  it  is  filed  within  fifteen 
days  of  the  date  of  service  of  the  NFA 
order.  Proposed  S  3.83(a).  Within  thirty 
days  thereafter,  the  applicant  or 
registrant  must  file  a  brief  in  support  of 
the  petition.  Proposed  $  3.64(a).  The 
brief  must  include: 

A  statement  of  the  reasons  why  it  is 
claimed  that  the  order  of  the  National  Futures 


*•  Service  is  generally  to  be  effected  in 
accordance  with  the  provisions  of  Commission  role 
I  3.50.  Any  documents  required  to  t>e  served  upon 
or  fiied  with  the  Commission  must  also  be  filed 
concurrently  with  the  Division  of  Trading  and 
Markets  and  the  Division  of  Enforcement.  Proposed 
13.81. 


Association  comports  with  the  standards  for 
disposition  upon  review  set  forth  in  $  3.87  of 
this  subpart  and  the  specific  facts  which 
support  those  reasons. 

NFA  is  then  afforded  thirty  days  in 
which  to  file  an  answering  brief.  If  no 
answering  brief  is  filed,  the  final  order 
of  the  National  Futures  Association  will 
be  deemed  the  answer.  Proposed 
S  3.84(b).  No  further  briefs  will  be 
permitted.  Proposed  §  3.84(c).  The 
Division  of  Trading  and  Markets  or  the 
Division  of  Enforcement,  however,  may 
submit  a  memorandum,  which  will  be 
made  a  pari  of  the  record,  stating  its 
views  with  respect  to  the  matters 
addressed  in  the  petition  and  supporting 
brief.  The  memorandum  must  be  filed 
within  the  time  provided  for  NFA  to  file 
the  answering  brief.  Proposed  S  3.91(a). 

Within  thirty  days  of  the  date  of  the 
petition,  NFA  is  required  to  submit  the 
record  of  the  proceeding.  Proposed 
§3.85.  Upon  request  and  the  payment  of 
a  reasonable  fee,  NFA  must  serve  a 
copy  of  such  record  on  the  applicant  or 
registrant.  As  provided  in  the  Act  the 
decision  to  grant  review  of  an  NFA 
order  is  a  matter  committed  to  the 
Commission's  discretion.  Proposed 
§  3.86(a).  If  the  Commission  declines  to 
grant  review,  the  Commission  will  issue 
an  appropriate  order  to  that  effect 
which  will  become  a  final  order  of  the 
Commission  five  days  after  service  upon 
the  applicant  or  registrant.  Proposed 
S  3.88(b). 

Although  the  Commission  has 
complete  discretion  imder  section 
17(o)(2)  of  the  Act  to  grant  review  of  any 
final  order  issued  by  NFA  concerning 
registration,  as  noted  above,  if  the 
Commission  declines  to  grant  review, 
the  order  becomes  the  order  of  the 
Commission  which  may  be  appealed  to 
a  United  States  court  of  appeals.  In 
these  circumstances,  the  Commission 
believes  that,  at  least  initially,  it  may  be 
appropriate  to  grant  review  of  such 
orders  in  order  to  ensure  that  the  record 
of  the  NTA  proceeding  is  sufficient  for 
purposes  of  appeal  and  as  a  means  of 
offering  additional  guidance  to  NFA,  if 
necessary.  Upon  review,  the 
Commission  may  affirm,  modify,  set 
aside  or  remand  for  further  proceedings 
the  decision  of  NFA.  Proposed  §  3.87.  As 
further  provided  in  proposed  §  3.87, 
however,  the  Commission  will  afTirm  the 
order  of  NFA,  unless  the  Commission 
finds  that: 

(1)  The  proceeding  was  not  conducted 
in  accordance  with  the  rules  of  the 
National  Futures  Association; 

(2)  The  National  Futures  Association 
did  not  observe  fundamental  fairness  in 
the  conduct  of  the  proceeding; 
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(3)  The  order  issued  by  the  National 
Futures  Association  was  not  in 
accordance  with  the  policies  of  the 
Commission  with  respect  to  the 
statutory  disqualification  provisions  of 
the  Act;  or 

(4)  The  weight  of  the  evidence  in  the 
record  does  not  support  a  finding  that 
the  applicant  or  registrant  is  subject  to  a 
statutory  disqualification  under  section 
Bh12],  8a(3)  or  8a(4)  of  the  Act. 

The  Commission  believes  that  the 
adoption  of  these  standards  for 
disposition  upon  review  is  appropriate. 
To  second-guess  the  decisions  of  NFA 
following  the  completion  of  its 
registration  proceedings  would  be  a 
misuse  of  Commission  resources  and 
contrary  to  the  intent  of  Congress  as 
reflected  in  the  provisions  of  section 
l'(o)(2)  of  the  Act.  Moreover,  as  the 
Commission  has  previously  noted,  the 
purpose  of  the  statutory  disqualification 
provisions  of  the  Act  is  to  "streamline 
and  simphfy  the  current  registration 
procedures  to  enable  the  Commission  to 
register  fit  persons  more  expeditiously 
and  to  remove  unfit  persons  from  the 
industry  more  promptly."  "  To  set  aside 
an  order  of  NFA  except  in  the 
circumstances  described  above, 
therefore,  would  frustrate  this 
congressional  purpose  as  well. 

Further,  the  Conrmiission  notes  that 
the  statutory  disqualifications  from 
registration  are  clearly  set  forth  in 
section  8(a)(2)  through  8a(4)  of  the  Act. 
and  the  Commission's  policy  with 
respect  to  certain  provisions  therein  is 
explained  in  detail  in  Appendix  A  to 
Part  3  of  the  Commission's  rules  '*and 
in  the  preambles  to  the  proposed  and 
final  rules  implementing  the  statutory 
disqualification  provisions  of  the  Act." 
In  addition,  the  Commission  staff  has 
worked  closely  with  NFA  staff  in  this 
regard  since  August  1983,  when  NFA 
was  first  authorized  to  grant 
registrations.  NFA,  therefore,  is  well 
aware  of  the  policies  and  standards  of 
the  Commission  with  respect  to 
statutory  disqualification  from 
registration,  and  the  Commission  has 
every  confidence  that  NFA  will  follow 
these  policies  and  standards  in  the 
conduct  of  its  proceedings.  For  example, 
both  the  rules  of  the  Commission  and 
the  proposed  rules  of  NFA  specify  the 
type  of  evidence  which  may  be 
considered  in  a  proceeding  under 
section  8a(2)  of  the  Act. 


In  general,  therefore,  it  is  only  when 
NFA  has  failed  to  follow  its  own 
procedures,  has  violated  the  principles 
of  fundamental  fairness  in  the  conduct 
of  the  proceeding  or  has  not  acted  in 
accordance  with  the  policies  of  the 
Commission  with  respect  to  the 
statutory  disqualification  provisions  of 
the  Act,  or  when  the  weight  of  the 
evidence  does  not  support  a  finding  that 
the  registrant  or  applicant  is  subject  to  a 
statutory  disqualification  from 
registration  that  the  Commission  will 
consider  setting  aside  an  order  issued 
byNFA.>* 

Under  proposed  §  3.90,  the 
Commission  reserves  to  itself  the 
authority:  (1)  To  initiate  a  proceeding 
under  section  6(b)  of  the  Act  or  subpart 
C  of  Part  3  of  its  rules  to  deny,  condition, 
suspend,  restrict  or  revoke  registration 
in  appropriate  cases;  (2)  to  review  the 
granting  of  any  registration  by  NFA:  and 
(3)  on  its  own  motion,  to  institute  review 
of  an  order  of  NFA.  If  the  Commission 
institutes  such  a  review,  the 
Commission  will  issue  an  order 
establishing  a  schedule  for  the  filing  of 
briefs  and  requiring  the  submission  of 
the  record  of  the  proceeding  and  such 
other  information  as  will  aid  the 
Commission  in  review  of  the  proceeding 
and  the  decision  rendered  therein. 

The  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
("RFA"),  5  U.S.C.  601  et  seq..  requires 
that  agencies,  in  proposing  rules, 
consider  the  impact  of  those  rules  on 
small  businesses.  The  Commission  has 
previously  determined  that  neither 
futures  commission  merchants  nor 
registered  commodity  pool  operators 
should  be  considered  small  entities  for 
purposes  of  the  RFA.'*  Accordingly,  the 
requirements  of  the  RFA  do  not  apply  to 
those  entities.  With  respect  to  the 
remaining  entities,  introducing  brokers, 
commodity  trading  advisors  and 
associated  persons,  the  Conunission 
believes  that  the  proposed  rules  would 
not  impose  any  additional  burdens  upon 
such  parties,  since  all  registrants  are 
already  subject  to  similar  requirements 
under  Part  3  of  the  Commission's 
regulations.  To  the  contrary',  the 
proposed  rules  simply  provide  a 
procedure  to  petition  for  review  of  an 
order  concerning  the  registration  of  such 
parties.  Therefore,  pursuant  to  section 
3(a)  of  the  RFA.  5  U.S.C.  605(b).  the 


• '  HJl.  Rep.  No.  565  (Part  1).  97th  Cong..  2d  Sess 
50(1982). 

"■'Interpretalive  Staletnent  With  RespeC  to 
Section  8a(2MC)  and  (E)  and  Section  Ba(3)(J)  and  (M) 
of  the  Commodity  Exchange  Act."  17  CFR  Part  3 
Appendix  A  (1984). 

"See*»FR  50554  (November  2. 1983)  and  49  VR 
B20B  (March  5, 1984). 


'  *  With  retpect  to  this  latter  point,  the 
Commission  notes  tlwt  virtually  every  statutory 
disqualification  is  a  result  of  a  previous  finding  by  a 
court  or  governmental  regulator}-  agency. 
Consequently,  whether  the  applicant  or  registrant  is 
subject  to  a  statutory  disqualification  should  not 
often  be  a  matter  of  factual  dispute. 

"■  See  47  FR  18818  (April  30. 1982). 


Chairman  certifies  that  these  proposed 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

list  of  Subjects  in  17  CFR  Part  3 

Registration  requirements.  Condition 
registration.  Temporary  licenses. 
Statutory  disqualifications.  Authority 
delegations,  Fingerprinting,  Associated 
persons.  Floor  brokers.  Introducing 
brokers.  Commodity  trading  advisors. 
Commodity  pool  operators.  Future 
commission  merchants.  Leverage 
transaction  merchants.  Petitions  for 
review. 

PART  3— REGISTRATION 

1.  The  authority  citation  for  Part  3 
continues  to  read  as  follows: 

Authority:  Sees.  2(a)(1).  4.  4b.  4c  4d.  4e.  4f. 

4g.  4h.  41.  4k.  4m,  4n.  4o,  4p.  a  &  8«.  14. 15. 17 
and  19  of  the  Commodit]^  Exchange  Act  7 
U.S.C.  2  and  4.  6.  6b.  6c.  6d  6e.  6f.6g.6h.6i. 
6k.  em.  6n.  6o.  6p.  8.  9,  9a  and  13b.  12, 12a.  la 
19.  21  and  23  (19S2). 

2.  Subpart  F  is  added  to  17  CFR  Part  3 
to  read  as  follows: 

Sulipart  F— Revtew  of  Nationai  Futum 
Association  Registration  ProcvMSngB 

Sec. 

3.80  Scope  of  rules. 

3.81  Service. 

3.82  Notice  and  effective  date  of  order 
affecting  registration. 

3.83  Petiton  for  review. 

3.84  Briefs. 

3.85  Filing  of  the  record. 

3.86  Grant  or  denial  of  petition  for  review. 

3.87  Decision  of  the  Commission. 
3.68    Default 

3.89  Applicability  of  the  Rules  of  Practice. 

3.90  Reservation  of  authority. 

3.91  Participation  of  Commission  staff. 

Subpart  F— Review  of  NattotMl  Futuras 
Association  Registration  Proceedings 

§3.80    Scope  of  rules. 

This  subpart  governs  review  by  the 
Commission,  under  section  17(o)  of  the 
Act,  of  any  proceeding  conducted  by  the 
National  Futtu-es  Association,  pursuant 
to  delegated  authority,  to  deny, 
condition,  suspend  restrict  or  revoke 
the  registration  of  any  applicant  or 
registrant. 

§3^1    Ssfvics. 

(a)  For  the  purposes  of  this  subpart 
service  upon  an  applicant  or  registrant 
and  the  National  Futures  Association 
shall  be  effected  in  accordance  with  the 
provisions  of  S  3.5C(a).  Service  upon  the 
National  Futures  Association  shall  be  at 
its  principal  office.  200  West  Madison 
Street,  Chicago,  Illinois  60606. 

(b)  Any  document  which  is  required  to 
be  served  upon  the  Commission  under 


32740 Federal  Register  /  Vol.  50.  No.  157  /  Wednesday.  August  14.  1985  /  Proposed  Rules 


this  subpart  shall  be  served  upon  the 
Hearing  Clerk  and  shall  be  effected  in 
accordance  with  the  provisions  of 
i  3.50(c). 

(c)  A  copy  of  any  document  which  is 
required  to  be  served  upon  or  filed  with 
the  Commission  under  this  subpart  shall 
be  filed  conciurently  writh  the  Division 
of  Trading  and  Markets  (Attn:  Chief 
Counsel]  and  the  Division  of 
Enforcement  (Attn:  Registration 
Appeals)  at  the  Commission's 
Washington.  D.C  office,  2033  K  Street. 
NW..  Washington.  D.C  20581. 

S  3.S2    Nottc*  and  eftactlv*  date  of  order 

affecting  r«glstratk>n. 

(a)  Any  order  issued  by  the  National 
Futures  Association  upon  completion  of 
a  proceeding  to  deny,  condition, 
suspend,  restrict  or  revoke  registration, 
which  is  the  final  decision  of  the 
National  Futures  Association,  shall  be 
filed  with  the  Division  of  Trading  and 
Markets  (Attn:  Chief  Counsel)  and  the 
Division  of  Enforcement  (Attn: 
Registration  Appeals]  at  the  same  time 
it  is  served  upon  the  applicant  or 
registrant. 

(b)  Such  order  shall  take  e^ect  fifteen 
days  after  the  date  it  is  served  upon  the 
applicant  or  registrant  unless  the 
appUcant  or  registrant  files  with  the 
Commission  a  petition  for  review 
thereof  in  accordance  with  the 
provisions  of  this  subpart:  Provided, 
however,  that  if  such  order  grants 
registration  to,  or  conditions  the 
registration  of,  an  apphcant  it  shall  not 
take  effect  until  thirty  days  after  the 
date  it  is  served  upon  the  applicant, 
unless:  (1)  The  Director  of  the  Division 
of  Trading  and  Markets,  or  the 
Director's  designee,  with  the 
concurrence  of  the  Director  of  the 
Division  of  Enfrocement  and  the 
General  Counsel,  or  their  designees,  by 
authority  delegated  hereby,  directs  that 
such  registration  may  take  effect  at  an 
earlier  date.  (2)  the  Commission,  on  its 
own  motion,  institutes  review  of  the 
proceeding  in  accordance  with  the 
provisions  of  S  3  90,  or  (3)  the  Division 
of  Trading  and  Markets  or  the  Division 
of  Enforcement  requests  the 
Commission  to  institute  review  of  the 
proceeding  in  accordance  with  the 
provisions  of  8  3.91. 

(c)  If  an  applicant  or  registrant  files  a 
timely  petition  for  review  in  accordance 
with  the  provisions  of  J  3.83,  the 
effective  date  of  the  order  of  the 
National  Futures  Association  shall  be 
stayed  pending  a  final  determination 
and  order  by  the  Commission  with 
respect  to  such  petition. 


§3,0    Petition  for  revtew. 

(a)  Time  to  file.  Within  fifteen  days  of 
service  of  a  final  order  of  the  National 
Futures  Association  to  deny,  condition, 
suspend,  restrict  or  revoke  registration, 
the  applicant  or  registrant  may  serve 
upon  the  Commission  a  petition  for 
review  thereof,  together  with  proof  of 
service  upon  the  National  Futures 
Association. 

(b)  Contents.  The  petition  for  review 
shall  include: 

(1)  The  name  of  the  applicant  or 
registrant: 

(2)  The  statutory  disqualification  to 
which  the  applicant  or  registrant  has 
been  found  to  be  subject: 

(3)  A  concise  statement  of  the  facts 
underlying  the  statutory  disqualification: 
and 

(4)  A  copy  of  the  order  of  the  National 
Futures  Association  and  the  relief 
sought  therefrom. 

93.84    Brtefs. 

(a)  Within  thirty  days  after  service  of 
a  petition  for  review,  the  applicant  or 
registrant  shall  file  a  brief  in  support 
thereof,  together  with  proof  of  service 
upon  the  National  Futures  Association. 
The  brief  shall  include  a  statement  of 
the  reasons  why  it  is  claimed  that  the 
order  of  the  National  Futiires 
Association  comports  with  the 
standards  for  disposition  upon  review 
set  forth  in  8  3.87  and  the  specific  facts 
which  support  those  reasons. 

(b)  Within  thirty  days  after  service  of 
the  brief  in  support  of  the  petition  for 
review,  the  National  Futures 
Association  may  file  an  answering  brief, 
together  with  proof  of  service  upon  the 
applicant  or  registrant.  If  no  answering 
brief  is  filed,  the  final  order  of  the 
National  Futures  Association  shall  be 
deemed  the  answer  to  the  petition. 

(c)  No  further  briefs  shall  be 
permitted. 

9  3.S5    FIHng  of  the  record. 

Within  thirty  days  of  service  of  the 
petition  for  review,  the  National  Futures 
Association  shall  file  with  the 
Commission  the  record  of  the 
proceeding  which  shall  include:  a 
certified  copy  of  any  order  issued  by  a 
court  of  competent  jurisdiction,  federal 
or  state  governmental  agency,  or  self- 
regulatory  organization  or  such  other 
document  which  sets  forth  the  statutory 
disquahfication  to  which  the  applicant 
or  registrant  has  been  found  to  be 
subject:  the  notice  issued  by  the 
National  Futures  Association  of  its 
intent  to  deny,  condition,  suspend, 
restrict  or  revoke  the  registration  of  the 


applicant  or  registrant;  the  answer  and 
all  documentary  evidence  submitted 
therewith  by  the  applicant  or  registrant; 
the  reply  filed  by  the  National  Futures 
Association;  and  interim  order  issued  by 
the  National  Futures  Association;  the 
transcript  of  any  oral  hearing  which  may 
have  been  held,  including  any 
documentary  evidence  submitted  in 
connection  tiierewith;  and  the  final 
order  of  the  National  Futures 
Association.  Upon  request,  the  National 
Futures  Association  shall  serve  a  copy 
of  such  record  upon  the  applicant  or 
registrant  at  the  same  time  it  is  filed 
with  the  Commission,  provided  the 
applicant  or  registrant  agrees  to  pay  the 
National  Futures  Association 
reasonable  fees  for  such  copy. 

9  3.86    Grant  or  denial  of  petition  for 


(a)  Determination.  The  determination 
to  review  any  proceeding  conducted  by 
the  National  Futures  Association  to 
deny,  condition,  suspend,  restrict  or 
revoke  registration  is  a  matter 
committed  to  the  Commission's 
discretion. 

(b)  Denial  of  petition.  Should  the 
Commission  decline  to  grant  review,  the 
Commission  shall  issue  an  order  to  that 
effect  which  shall  be  deemed  a  final 
order  of  the  Commission  five  days  after 
service  upon  the  applicant  or  registrant. 
A  copy  of  such  order  shall  also  be 
served  upon  the  National  Futures 
Association  at  the  same  time. 

(c)  Granting  of  petition.  Based  upon 
the  petition,  the  briefs  and  the  record 
submitted  pursuant  to  S  3.85,  the 
Commission  may  grant  review  of  the 
order  of  the  National  Futures 
Association. 

9  3.87    Decision  of  the  Commission. 

(a)  Upon  review,  the  Commission  may 
affirm,  modify,  set  aside  or  remand  for 
further  proceedings,  in  whole  or  in  part, 
the  order  of  the  National  Futures 
Association. 

(b)  The  Commission  shall  affirm  the 
order  of  the  National  Futures 
Association,  unless  the  Commission 
finds  that: 

(1)  The  proceeding  was  not  conducted 
in  accordance  with  the  rules  of  the 
National  Futures  Association; 

(2)  The  National  Futures  Association 
did  not  observe  fundamental  fairness  in 
the  conduct  of  the  proceeding; 

(3)  The  order  issued  by  the  National 
Futures  Association  was  not  in 
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accordance  with  the  policies  of  the 
Commission  with  respect  to  the 
statutory  disqualification  provisions  of 
the  Act:  or 

(4)  The  weight  of  the  evidence  in  the 
record  does  not  support  a  finding  that 
the  applicant  or  rgistrant  is  subject  to  a 
statutory  disqualification  under  section 
8a(2).  8a(3)  or  8a(4)  of  the  Act. 
§3.88    Default 

In  the  event  that  the  applicant  or 
registrant  or  the  National  Futures 
Association  fails  to  file  any  docum^t 
required  under  this  subpart,  the 
Commission,  in  its  discretion,  may 
dismiss  the  petition  or,  once  instituted, 
the  proceeding  or,  based  on  the  record 
before  it,  may  affirm,  modify,  set  aside 
or  remand  for  further  proceedings  the 
order  of  the  National  Futures 
Association.  An  order  issued  pursuant 
to  this  section  shall  be  deemed  a  final 
order  of  the  Commission  five  days  after 
service  upon  the  applicant  or  registrant. 
A  copy  of  such  order  shall  also  be 
served  upon  the  National  Futures 
Association  at  the  same  time. 

§  3.89    Applicability  of  the  Rules  of 
Practice. 

With  the  exception  of  §§  10.4-10.6. 
10.10, 10.11,  and  10.12(a)(2)-10.12(g)  of 
this  chapter,  and  except  as  otherwise 
may  be  provided  by  the  Commission  by 
order,  the  Commission's  Rules  of 
Practice  shall  not  apply  to  a  proceeding 
under  this  subpart.  For  purposes  of  this 
subpart,  functions  assigned  by  the  Rules 
of  Practice  to  an  "Administrative  Law 
Judge"  shall  be  performed  by  the 
Commission. 

§  3.90    Reservation  of  authority. 

(a)  Nothing  in  this  subpart  shall 
prevent  the  Commission  from  initiating 
a  proceeding  in  an  appropriate  case  to 
deny,  condition,  suspend,  restrict  or 
revoke  registration  under  the  provisions 
of  section  6(b)  of  the  Act  of  subpart  C  of 
this  part. 

(b)  Nothing  in  this  subpart  affects  the 
authority  of  the  Commission  under 
section  17{o)(3)  of  the  Act  to  review  the 
granting  of  a  registration  application  by 
the  National  Futtu"es  Association. 

(c)  On  its  own  motion,  the 
Commission  may  institute  review  of  any 
proceeding  conducted  by  the  National 
Futures  Association  to  deny,  conditon, 
suspend,  restrict  or  revoke  the 
registration  of  any  applicant  or 
registrant. 

(d)  If  the  Commission  institutes 
review  under  paragraph  (b)  or  (c)  of  this 
section  of  a  proceeding  conducted  by 
the  National  Futures  Association,  it 
shall  thereafter  issue  an  order 
establishing  a  schedule  for  the  filing  of 
briefs  and  requiring  the  submission  of 


the  record  of  the  proceeding,  or 
designated  portions  of  the  record,  and 
such  documents  applicable  to  the 
particular  proceeding  as  may  aid  the 
Commission  in  the  review  of  such 
proceeding  and  of  the  decision  rendered 
therein.  If  the  order  issued  by  the 
National  Futures  Association  has  not 
become  effective,  such  order  shall  be 
stayed  pending  a  final  determination 
and  order  by  the  Commission  with 
respect  to  such  petition. 

§  3.91    Participation  by  Commission  staff. 

(a)  If  an  applicant  or  registrant  files  a 
petition  for  review  in  accordance  with 
S  3.83.  the  Division  of  Trading  and 
Markets  or  the  Division  of  Enforcement 
may  file  with  the  Commission,  together 
with  proof  of  service  upon  the  applicant 
or  registrant  and  upon  the  National 
Futures  Association,  a  memorandum 
stating  its  veiws  with  respect  to  the 
matter  addressed  in  such  petition  or  in 
the  brief  in  support  thereof.  Such 
memorandum,  which  shall  be  made  a 
part  of  the  record,  must  be  filed  within 
the  time  provided  for  the  National 
Futures  Association  to  file  an  answering 
brief  in  accordance  with  the  provisions 
of  §  3.84(b). 

(b)  At  any  time  idter  an  order  issued 
by  the  National  Futures  Association  is 
served  upon  the  Commission  in 
accordance  with  the  provisions  of 

§  3.82(a).  the  Division  of  Trading  and 
Markets  or  the  Divisoin  of  Enforcement 
may  file  with  the  Commission,  together 
with  proof  of  service  upon  the  applicant 
or  registrant  and  upon  the  National 
Futures  Association,  a  memorandum 
requesting  the  Commission,  on  its  own 
motion,  to  institute  review  of  the 
granting  of  a  registration  application  by 
the  National  Futures  Association  or  of 
any  proceeding  conducted  by  the 
National  Futures  Association  to  deny, 
condition,  suspend,  restrict  or  revoke 
registratioiL  llie  memorandum  shall  set 
forth  with  particularity  the  reasons  why 
the  Commission  should  institute  such 
review.  Upon  filing  of  the  memorandum, 
and  unless  otherwise  ordered  by  the 
Commission,  if  the  order  issued  by  the 
National  Futures  Association  has  not 
become  effective,  such  order  shall  be 
stayed  an  additional  fifteen  days  in 
order  to  afford  the  Commission  the 
opportunity  to  consider  the  request. 

Issued  in  Washingtoa  D.C.  on  August  9. 
1985. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  85-19306  Filed  ft-13-85:  8:45  amj 

BILUNG  CODE  tSSI-OI-M 


DEPARTMEMT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  arKl  Drug  Administration 

21  CFR  Parts  600, 610,  and  680 

[DoctotNa  8111-0096] 

Biological  Products;  AUcrganic 
Extracts;  Implementation  of  Efficacy 
Review;  Correction 

AGENCY:  Food  and  Drug  Administratioii. 
ACTION:  Proposed  rule;  correction. 

summary:  The  Food  and  Drug 
Adminstration  (FDA)  is  correcting  a 
document  that  proposed  to  amend  the 
biologies  regulations  in  response  to  the 
report  and  recommendations  of  the 
Panel  on  Review  of  Allergenic  Extracts. 
This  document  corrects  an  editorial 
error. 

FOR  FURTHER  MFORMATION  COMTACi: 
Michael  L  Hooton.  Center  for  Drugs  and 
Biol(^c8  (HFN-362).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
RockvUle.  MB  20857,  301-443-364a 
SUPf>LEMENTARY  INFORMATION:  In  FR 
Doc.  85-1298  appearing  on  page  3082  in 
the  issue  of  Wednesday,  January  23. 
1985,  the  following  correction  is  made: 
On  page  3282,  third  column,  second 
paragraph,  eight  lines  from  the  bottom. 
"FOR  DIAGNOSTIC  USE"  is  corrected 
to  read  "FOR  DIAGNOSTIC  USE 
ONLY." 

Dated:  August  7, 1985. 
Mervin  H-  Shumate, 

Acting  Associate  Commissioner,  for 

Regulatory  Affairs 

[FR  Doc.  85-19266  Filed  8-13^85;  8:45  am] 

BILUNQ  CODE  41M-01-M 


DEPARTMENT  OF  INTERIOR 

Bureau  of  Indian  Affairs 

25  CFR  Part  278 

Special  Grants  for  Economic 
Development  and  Cora  Management 
Grants  to  Small  TrB>es 

August  8, 1985. 

agency:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Bureau  of  Indian  Affairs 
is  publishing  a  proposed  rule  for  two 
programs  which  will:  (a)  Provide  grant 
funds  for  Indian  economic  development 
projects,  and  (b)  provide  grants  to  small 
Indian  tribes  to  improve  their  core 
management  capabilities.  The  absence 
of  soimd  Indian  reservation  economies 
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has  fostered  tribal  dependence  on  the 
Federal  Government  and  has  impeded 
the  development  of  strong  and  effective 
tribal  governments.  The  economic 
development  grants  will  provide  "seed 
money"  to  attract  private  sector 
investment  into  Indian  reservation 
economies  and  core  management  grants 
will  enable  tribcU  governments  to 
improve  their  management  and  tribal 
programs. 

DATE  Comments  must  be  received  on  or 
before  September  13, 1985. 
AOOflESS:  Send  wvritten  comments  to 
Hazel  E.  Elbert  Acting  Director.  Office 
of  Indian  Services,  Code  400,  Bureau  of 
Indian  Affairs,  Department  of  the 
Interior.  1951  Constitution  Avenue^NW.. 
Washington.  DC.  20245. 
FOR  nMITHER  mFORMATION  CONTACT: 

Woodrow  Sneed.  Division  of  Financial 
Assistance.  Bureau  of  Indian  Affairs, 
telephone  number  (202)  343-1401. 
concerning  the  economic  development 
grants;  George  Clark.  Division  of  Self- 
Determination,  Bureau  of  Indian  Affairs, 
telephone  number  (202)  343-4796, 
concerning  Core  Management  Grants  for 
Small  Tribes. 
SUPPL£MEIfTAflV  MFORMATION:  This 

proposed  rule  is  published  in  exercise  of 
authority  delegated  by  the  Secretary  of 
Interior  to  the  Assistant  Secretary- 
Indian  Affairs  by  209  DN  8.  On  July  13, 
1983.  an  interim  rule  was  published  in 
the  Federal  Register  (48  PR  32006). 
establishing  the  Special  Grants  for 
Economic  Development  of  Core 
Management  Grants  to  Small  Tribes 
programs.  PubUc  comments  on  the 
interim  rule  were  invited  and  30  Indian 
tribes  and  individuals  submitted 
comments.  It  should  be  noted  that  draft 
regulations  for  these  two  programs  were 
distributed  to  Indian  tribes,  groups  and 
organizations  in  August  and  December 
of  1982. 

A  number  of  comments  were  received 
in  response  to  these  issuances  and  some 
revisions  were  made  in  the  interim  rule 
to  accommodate  the  comments.  The 
bulk  of  comments  relating  to  the 
Economic  Development  Grant  Program 
were  directed  at  tribes  being  required  to 
raise  75  percent  of  a  project's  financing 
from  non-Federal  sources  is  too 
stringent.  Tribes  have  great  difficulty 
borrowing  money  or  raising  imvestment 
capital.  We  were  not  persuaded  by  the 
received  to  date  that  die  requested 
change  should  be  made. 

The  majority  of  comments  received 
regarding  the  Core  Management  Grant 
Program  concerned  the  definition  of  a 
small  tribe  S  278.2(p]. 

The  comments  were  about  evenly 
divided  between  recommendations  to 
raise  the  population  figure  from  1500  or 


less  and  those  that  wanted  population  to 
be  lowered  to  1000  or  less,  so  at  this 
point  the  definition  has  not  been 
changed.  A  number  of  tribal 
representatives  recommended  that  the 
definition  for  small  tribe  be  added  to 
Subpart  C.  The  definition  is  presendy  in 
9  278.2  only,  therefore,  the  deRnition  for 
small  tribe  will  be  added  to  S  278.21.  In 
addition  to  written  comments,  numerous 
recommendations  were  made  during 
meetings  and  workshops  about  9  278.22. 
Eligibility  Criteria. 

A  number  of  persons  observed  that 
the  criteria  were  negatively  oriented 
and,  as  such,  forced  applicants  to  be  too 
self-critical.  Again,  this  argument  was 
not  found  persuasive. 

Other  comments  regarding  Eligibility 
Criteria  indicated  a  concern  that  tribes 
most  in  need  would  not  necessarily 
receive  a  Core  Management  Grant.  This 
was  supported  by  BIA  Beld  staff  who 
stated  that  most  small  tribes  met  three 
of  the  eight  criteria  so  it  was  difficult  to 
distinguish  among  tribes  most  in  need. 
Consequently,  9  278.22(b)  is  revised  to 
require  a  small  tribe  to  meet  Rve  (5)  as 
opposed  to  three  of  the  eight  eligibility 
criteria  to  receive  a  Core  Management 
Grant. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  E.0. 12291  and  certifies 
that  this  document  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  seq.)  Most  of  the  approved 
enterprises  will  be  related  to  resource 
development  or  small  industrial  or 
commercial  projects.  It  is  reasonable  to 
assume  that  only  a  small  number  of 
tribes  will  be  able  to  take  advantage  of 
the  economic  development  grants  for 
development  of  their  resources  in  a 
given  year. 

The  information  collection 
requirements  contained  in  9  9  278.12, 
278.13.  278.17,  278.22,  278.24  and  278.26 
are  those  necessary  to  comply  with  the 
application  requirements  of  C3ffice  of 
Management  and  Budget  (OMB)  Circular 
No.  A-102.  The  Standard  Form  424  and 
attachments  prescribed  by  such  circular 
are  approved  by  OMB  under  44  U.S.C. 
3501  et  seq.  and  assigned  approved 
number  0348-0006.  These  sections 
describe  the  types  of  information  that 
would  satisfy  the  application 
requirements  of  Circular  A-102  for  these 
grant  programs. 

The  primary  author  of  thip  document 
is  George  Clark,  Division  of  Self- 
Determination,  Bureau  of  Indian  Affairs; 
telephone  number  (202)  343-4796. 

Since  this  document  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 


human  environment  under  the  National 
Environmental  Policy  Act  of  1969,  no 
environmental  impact  statements  or 
environmental  assessments  were  made. 

List  of  Subjects  in  25  CFR  Part  278 

Grant  programs — Indians  and  Indian 
self-determination. 

It  is  proposed  to  amend  Subchapter  M 
of  Title  25  of  die  Code  of  Federal 
Regulations  by  revising  Part  278  to  read 
as  folloes: 

PART  278— SPECIAL  GRANTS  FOR 
ECONOMIC  DEVELOPMENT  AND 
CORE  MANAGEMENT  GRANTS  TO 
SMALL  TRIBES 

Sut>part  A— General  Provisions 

278.1  Purposes. 

278.2  Definitions. 

278.3  Information  collection. 

278.4  Request  from  tribal  governing  body. 

278.5  Participation. 

278.8    Uniform  administrative  requirements. 
278.7    Appeals  from  administrative  actions. 

Subpart  B— Special  Grants  for  Economic 
Development 

278.11 
278.12 
278.13 
278.14 
278.15 
278.18 
27M7 
278.18 


Purposes  of  grants. 
Eligible  applicants. 
Application  form  and  content. 
Grant  requirements  and  limitations. 
Application  selection  criteria. 
Application  review  proess. 
Grant  administration. 
Subgrants  and  contracts. 

Sut>part  C — Core  Management  Grants  to 
Small  Tribes 

278.21 
278.22 
278.23 
278.24 
278.25 
278.28 
278.27 


Purposes  of  grants. 

Eligibility  criteria. 

Pre-application  technical  assistance. 

Content  of  application. 

Application  review  process. 

Grant  administration. 

Grant  renewal. 


Authority:  25  U.S.C.  13:  25  U.S.C.  450. 

Subpart  A— General  Provisions 

9  278.1     Purpose. 

The  purpose  of  the  regulations  in  this 
Part  is  to  provide  the  application  and 
approval  procedures  for  the  award  of 
economic  development  grants  and  for 
the  award  of  core  management  grants  to 
small  tribes  for  the  strengthening  and 
improvement  of  tribal  governments. 

§278.2    Definitions. 

As  used  in  this  Part: 

(a)  "Applicant"  means  a  tribal 
governing  body  or  tribal  organization 
applying  for  a  grant  under  this  Part. 

(b)  "Area  Director"  means  the  official 
in  charge  of  a  Bureau  of  Indian  Affairs 
Area  office 

(c)  "Assistant  Secretary — Indian 
Affairs"  means  the  Assistant 
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Secretary— Indian  Affairs  who 
discharges  the  authority  and 
responsibility  of  the  Secretary  for  the 
activities  pertaining  to  Indians  and 
Indian  Affairs. 

(d)  "Bureau"  means  the  Bureau  of 
Indian  Affairs 

(e)  "Commissioner"  means  the 
operational  head  of  the  Bureau  of  Indian 
Affairs,  under  the  direction  and 
supervision  of  the  Assistant  Secretary- 
Indian  Affairs,  who  is  responsible  for 
the  direction  of  day-to-day  operations  of 
the  Bureau  of  Indian  Affairs. 

(f)  "Core  management  grant"  means  a 
grant,  the  purpose  of  which  is  to  enable 
small  tribes  to  supplement  other 
resources  in  order  to  employ  staff  to 
administer  tribal  affairs  and  programs 
as  well  as  Federal  programs  in  a 
competent  and  responsible  manner. 

(g)  "Economic  enterprise"  means  any 
commercial,  industrial,  agricultural,  or 
business  activity  that  is  established  or 
organized  for  the  purpose  of  profit. 

(h)  "Economic  development  grant" 
means  a  grant  for  the  development, 
construction,  improvement,  or  operation 
of  tribal  facilities  or  reservation 
resources  for  the  purpose  of  profit. 

(i)  "Grant"  means  a  written  agreement 
between  the  Bureau  and  a  tribal 
governing  body  or  a  tribal  organization 
where  the  Bureau  provides  funds  to 
carry  out  specified  programs,  services, 
or  activities  and  where  the 
administrative  and  programmatic 
provisions  are  specified. 

(j)  "Grantee"  means  a  tribal  governing 
body  or  a  tribal  organization  which  is 
responsible  for  administration  of  the 
grant. 

(k)  "Indian"  means  a  person  who  is  a 
member  of  an  Indian  tribe 

(1)  "In  kind"  means  assets  such  as 
buildings,  machinery,  equipment  or 
other  physical  resources  which  are 
utilized  in  the  economic  enterprise  and 
which  are  appraised  at  fair  market  value 
by  a  qualified  appraiser. 

(m)  "Multi-tribal  organization"  means 
a  group  of  two  or  more  tribes  banding 
together  to  apply  for  a  grant  under  this 
Part;  the  organization  must  have  a 
governing  body  with  representation 
from  each  member  tribe  and  have 
selected  a  chairman  or  other  designated 
head  of  the  organization  from  among  its 
members. 

(n)  "Non-Federal  source"  means  tribal 
funds,  investments  from  the  private 
sector,  or  loans  from  private  lending 
institutions. 

(o)  "Secretary"  means  the  Secretary  of 
the  Interior. 

(p)  "Small  tribe"  means  an  Indian 
tribe  with  a  population  of  1500  or  less 
Indian  people  residing  on  or  near  the 
tribe's  reservation. 


(q)  "Superintendent"  means  the 
official  in  charge  of  a  Bureau  of  Indian 
Affairs  Agency  office. 

(r)  "Tribal  government,"  "tribal 
governing  body."  and  "tribal  council" 
means  the  recognized  governing  body  of 
an  Indian  bnbe. 

(s)  "Tribal  organization"  means  the 
recognized  governing  body  of  any  Indian 
tribe;  any  legally  established 
organization  of  Indians  which  is 
controlled,  sanctioned  or  chartered  by 
such  governing  body  or  which  is 
democratically  elected  by  the  adult 
members  of  the  Indian  community  to  be 
served  by  such  organization  and  which 
includes  the  maximum  participation  of 
Indians  in  all  phases  of  its  activities: 
Provided,  That  in  any  case  where  a 
grant  is  made  to  an  organization  to 
perform  services  beneifitting  more  than 
one  Indian  tribe,  the  approval  of  each 
such  Indian  tribe  shall  be  a  prerequisite 
to  the  awarding  of  such  grant. 

(t)  "Tribe"  means  any  Indian  tribe. 
Band.  Nation.  Rancheria.  Pueblo. 
Colony,  or  Community,  including  any 
Alaska  Native  village  or  regional  or 
village  corporation  as  defined  in  or 
established  pursuant  to  the  Alaska 
Native  Claims  Settlement  Act  (85  Stat. 
688)  which  is  federally  recognized  as 
eligible  by  the  United  States 
Government  through  the  Secretary  for 
the  special  programs  and  services 
provided  by  the  Secretary  to  Indians 
because  of  their  status  as  Indians. 

(u)  "Tribal  resolution"  mean  the 
formal  manner  in  which  the  tribal 
government  expresses  its  legislative  will 
pursuant  to  its  organic  documents.  In  the 
absence  of  such  documents,  a  written 
expression  adopted  pursuant  to  current 
tribal  practices  will  be  acceptable. 

§  278.3    Information  Collection. 

The  information  collection 
requirements  in  §§  278.5.  278.12,  278.13. 
278.17,  278.22,  278.24  and  278.26  are 
those  necessary  to  comply  with  the 
application  requirements  of  Office  of 
Management  and  Budget  (0MB)  Circular 
No.  A-102.  The  Standard  Form  424  and 
attachments  prescribed  by  such  circular 
are  approved  by  0MB  under  44  U.S.C. 
3501  et  seq.  and  assigned  approval 
number  0348-0006.  These  sections 
describe  the  types  of  information  that 
would  satisfy  the  application 
requirements  of  Circular  A-102  for  those 
grant  programs. 

§  278.4    Request  from  tribal  governing 
body. 

The  Bureau  shall  not  make  a  grant 
under  this  Part  unless  specifically  and 
officially  requested  to  do  so  by  a  tribal 
governing  body.  This  request  may  be  in 
the  form  of  a  tribal  resolution,  an 


endorsement  included  in  the  grant 
application  or  such  other  forms  as  the 
tribal  constitution  or  current  practice 
requires.  For  a  multi-tribal  organization, 
a  tribal  resolution  from  each 
participating  tribe  shall  be  required. 

§278.5    Participation. 

Participation  of  eligible  tribes  or  tribal 
organizations  under  this  Part  will  be  on 

a  voluntary  basis  and  grants  will  be 
awarded  subject  to  availability  of  funds. 

§278.6    UnHomi  administrative 
requirements. 

Administrative  requirements  for  all 
grants  provided  under  this  Part  shall  be 
those  prescribed  in  25  CFR  Part  276. 
save  for  any  which  are  applicable  only 
to  grants  awarded  under  section  104  of 
the  Indian  Self-Determination  and 
Education  Assistance  Act  25  U.S.C 
450(h). 

§  278.7    Appeals  from  adminislraHv 
actions. 

(a)  An  applicant  for  a  grant  or  a 
grantee,  may  appeal  any  decision  made 
or  action  taken  with  regard  to  their 
apphcation  or  grant  If  the  action  or 
decision  being  appealed  is  made  by  an 
Agency  Superintendent,  the  appeal  riiaU 
be  made  to  the  appropriate  Area 
Director.  If  an  Area  Director's  decision 
or  action  is  being  appealed,  the  appeal 
shall  be  made  to  the  Commissioner.  The 
time  periods  in  which  appeals  may  be 
taken  and  the  appeal  procedures  to  be 
followed  for  appeals  to  Area  Directors 
and  the  Commissioner  are  set  out  in  25 
CFR  Part  2.  The  decision  of  the 
Commissioner  is  final  for  the 
Department  The  tribal  governing  body 
or  the  applicant  is  deemed  to  have 
exhausted  its  administrative  remedies 
following  rendering  of  the  decision. 

(b)  The  appellant  shall  provide  its 
own  attorney  or  other  advocates  to 
represent  it  during  the  appeal  process. 

Subpart  B— Special  Grants  for 
Economic  Development 

§278.11    Purposes  of  grants. 

In  order  to  strengthen  and  improve 
tribal  governments,  grants  shalL* 

(a)  Provide  funds  for  the 
establishment  or  expansion  of  locally 
determined  profit  making  economic 
enterprises  which  generate  income  and 
employment  opportunities  for 
participating  tribes. 

(b)  Serve  as  an  inducement  when 
combined  with  a  tribe's  financial  and 
other  resources  to  attract  private  sector 
investment  or  loans  from  private  lending 
institutions  for  the  development  of  the 
tribe's  resources.  • 
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(c)  Reduce  tribal  dependence  on  the 
Federal  Government  over  the  long  term 
through  economic  development  projects 
which  contribute  to  a  stable  reservation 
economy. 

§  278.12    EHglbl*  applicants. 

Applications  for  economic 
development  grants  will  be  accepted 
only  from  the  governing  body  of  a  tribe 
or  a  tribal  organization  which  is  unable 
to  meet  its  total  financing  needs  for 
economic  development  projects  or 
enterprises  from  its  own  resources  and/ 
or  by  loans  or  equity  investment  from 
private.  non-Federal  sources. 

§  27S.13    Application  fonn  and  contant 

AppUcants  for  economic  development 
grants  will  follow  the  application 
requirement  procedures  set  forth  in 
Office  of  Management  and  Budget 
Circular  A-102.  Uniform  Requirements 
for  Assistance  to  State  and  Local 
Governments,  and  attachments 
prescribed  by  such  circular.  At  Part  IV, 
Program  Narrative  Statement  of 
Attachment  M,  Standard  Form  424. 
include: 

(a)  A  concise  description  of  the  tribal 
government  organizational  structure 
with  emphasis  on  the  governmental, 
stability  and  financial  responsibility  of 
its  operations  in  recent  years.  Also 
describe  the  relationship  between  the 
tribal  governing  body  and  planned 
management  of  the  enterprise,  with 
emphasis  on  independence  of  the 
enterprise  from  the  tribe's  governmental 
processes. 

(b)  A  plan  showing  conformity  of  the 
proposed  project  to  long  range  tribal 
goals. 

(c)  A  schedule  for  the  start  and 
projected  completion  dates  for  actions 
or  efforts  to  implement  and  maintain 
operation  of  the  proposed  project; 
include  timetable  for  major  purchase  of 
equipment  building  construction, 
production  start  up  and  projections  as  to 
when  the  project  will  reach  break  even 
point  and  become  profit  making. 

(d)  Projected  work  force  requirements 
for  a  period  of  three  years  that  will 
identify  management,  labor  and  the 
technical  expertise  for  the  project. 
Where  relevant  to  the  business  plan, 
provide  reservation  labor  force  as  to 
availability  and  skill  level  of  the  local 
labor  force,  training  needs  and  any  other 
information  pertaining  to  the  fulfillment 
of  labor  force  requirements  of  the 
project. 

(e)  Each  application  shall  contain  a 
business  plan  which  includes  an 
analysis  of  all  factors  affecting  the 
feasibility  of  the  proposed  enterprise.  A 
model  business  plan  outline  is  included 
in  the  program  guidelines. 


§278.14    Grant  raquiramanta  and 
limitationa. 

(a)  Applicants  must  be  able  to  obtain 
at  least  75  percent  of  the  total  project 
financing  required  from  non-Federal 
sources.  Loans  guaranteed  or  subsidized 
by  the  United  States  shall  not  be 
considered  as  a  non-Federal  source. 
Provided,  tribes  may  provide  up  to  25 
percent  of  the  project  cost  as  an  in  kind 
contribution,  as  defined  in  S  278.2,  when 
the  in  kind  contribution  is  used  as  an 
essential  part  of  the  project.  Appraised 
land  value  may  be  used  as  in  kind 
contributions  for  up  to  10  percent  of  the 
project  cost,  but  in  no  instance  shall  the 
total  in  kind  contribution  be  credited  as 
meeting  the  non-Federal  share  in  an 
amount  in  excess  of  25  percent  of  the 
cost  of  the  project  or  $500,000.  which 
ever  is  the  lesser  amount. 

(b)  No  grant  will  be  awarded  in 
excess  of  $500,000  nor  will  a  project 
with  a  total  cost  of  less  than  $100,000  be 
considered  for  a  grant. 

(c)  Applicants  shall  provide  evidence 
of  a  stable  tribal  government  structure 
which  will  ensure  the  continuity  of  the 
enterprise.  The  applicant  must  have  a 
record  of  fiscal  responsibility  and 
demonstrate  the  integrity  and  capability 
of  the  organization  which  will  manage 
the  proposed  enterprise. 

(d)  Grant  funds  may  not  be  used  for 
refinancing  or  debt  consolidation  for 
past  financial  obligations. 

(e)  A  grantee  will  not  be  considered 
for  a  subsequent  grant  if  in  violation  of 
conditions  of  a  previous  grant  under  this 
Subpart. 

(f)  Grant  approvals  shall  be  subject  to 
availability  of  funds  which  are  directly 
appropriated  for  implementation  of 
Special  Grants  for  Economic 
Development. 

(g}  Grant  funds  may  not  be  used  for 
any  purpose  other  than  that  for  which 
the  grant  was  awarded. 

(h]  Grantees  shall  return  unused  grant 
funds  to  the  Bureau  of  Indian  Affairs  if 
the  economic  enterprise  for  which  the 
grant  was  approved  is  not  initiated,  i.e., 
lease  obtained,  if  needed,  construction 
started,  equipment  purchased  or  other 
activity  essential  to  commencing  project 
operations,  within  the  time  stated  in  the 
grant  agreement  The  Bureau  of  Indian 
Affairs  may.  if  warranted  by 
circumstances  beyond  the  control  of  the 
grantee,  extend  the  time  to  allow  for 
initiation  of  the  enterprise,  provided 
there  is  assurance  the  enterprise  will  be 
initiated  forthwith  within  the  extended 
time  period.  The  Bureau  of  Indian 
Affairs  will  notify  the  grantee  and  any 
lender  or  investor,  if  appropriate,  in 
writing,  of  a  proposed  action  to  require 
the  return  of  unused  grant  funds  or  of  a 
proposal  to  extend  the  time. 


9278.15    Appllcatton  aetoction  critafta. 

Grants  made  under  this  Subpart  must 
demonstrate  a  high  potential  for  success 
based  on  the  following  rating  criteria: 

(a)  The  potential  for  profitability  and 
long  range  benefits  to  the  tribe. 

(b)  Anticipated  return  on  investment. 

(c)  Managerial  capability  including 
fiscal  accountability  of  proposed  tribal 
enterprise. 

(d)  Degree  of  independence  of 
economic  enterprise  management  from 
the  political  structure  of  the  applicant. 

(e)  Relative  proportion  of  tribal  and 
private  sector  investment  to  requested 
grant  funds. 

§  278.16    Application  review  procasa. 

An  application  for  a  grant  under  this 
Subpart  shall  be  processed  in  the 
following  manner 

(a)  Superintendent's  responsibility. 
Upon  receipt  of  an  application  for  a 
grant  imder  this  Subpart,  the 
Superintendent  shall: 

(1)  Acknowledge  in  writing  receipt  of 
the  application  within  five  days  of  its 
arrival  at  the  Agency  office. 

(2)  Review  the  application  for 
completeness  and  conformity  to  the 
purpose  of  the  program.  If  the 
application  meets  all  the  requirements 
of  this  Subpart,  the  application  with 
comments  and  recommendations  by  the 
Superintendent  shall  be  forwarded 
within  15  calendar  days  to  the  Area 
Director  and  Commissioner  for  further 
action. 

(3)  Based  on  the  review,  inform  the 
applicant,  in  writing,  of  any  special 
problems  or  impediments  which  are 
likely  to  result  in  disapproval;  and  o^er 
technical  assistance  to  the  extent 
practicable  to  help  in  overcoming  such 
problems  or  impediments. 

(b)  Area  Director's  responsibility. 
Upon  receipt  of  an  application  for  a 
grant  the  Area  Director  shall: 

(1)  Review  the  application  for 
completeness  of  information  required  by 
administrative  directives  including 

§  278.13  of  this  Part. 

(2)  Assess  the  feasibility  of  the 
proposal  taking  inco  consideration  the 
comments  and  recommendations  of  the 
Superintendent  and  its  conformity  to 
obectives  of  this  Subpart. 

(3)  If  additional  data  are  necessary  to 
establish  the  feasibility  of  the  proposed 
project  notify  the  applicant  and 
Superintendent.  The  Area  Directors 
shall  offer  technical  assistance  to  the 
extent  practicable  to  facilitate  the 
collection  of  necessary  data. 

(4)  Within  15  calendar  days  of  receipt 
of  the  application,  forward  the 
feasibility  asssessment  and  any  other 
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comments  pertinent  to  the  application  to 
the  Commissioner. 

(c)  Central  office  review  and  decision. 
Upon  initial  receipt  of  an  application  for 
a  grant,  the  Commissioner  shall  within  5 
days  notify  the  applicant  of  its  receipt 
and  within  60  calendar  days: 

(1)  Review  the  application  for 
conformity  to  the  objectives  and 
purposes  of  the  program  as  defined  in 
§  278.11,  §  278.13  and  §  278.14. 

(2)  Evaluate  the  application  applying 
the  criteria  as  prescribed  by  §  278.15. 

(3)  Approve  or  disapprove  the 
application  and  determine  the  amount  of 
the  grant  funds  to  be  awarded. 

(4)  The  Commissioner  may  hold  a  pre- 
award  conference  with  the  apphcant  to 
negotiate  changes  in  the  proposed 
project  if  such  modifications  will 
enhance  the  potential  of  the  proposed 
project. 

(5)  In  the  event  of  an  application 
disapproval,  provide  the  applicant 
detailed  reasons  for  such  action. 

(6)  A  grantee  may  appeal  any  adverse 
decision. 

(d)  The  Commissioner,  upon  actual 
notice  to  all  tribes,  may  estabhsh  dates 
for  submission  of  grants  under  this 
Subpart. 

§  278. 1 7    Grant  administration. 

Day-to-day  oversight  responsibility 
for  approved  individual  tribal  grants 
shall  rest  with  Agency  offices  with 
guidance,  support  and  assistance 
provided  by  Area  offices.  Bureau 
Central  office  staff  shall  have  overall 
responsibility  for  the  administration, 
monitoring  and  evaluation  of  grants 
awarded  under  this  Subpart. 
Administrative  requirements  for  all 
grants  provided  under  this  Part  shall  be 
those  prescribed  in  25  CFR  Part  276, 
save  for  any  which  are  applicable  only 
to  grants  awarded  under  section  104  of 
the  Indian  Self-Determination  and 
Education  Assistance  Act,  25  U.S.C. 
450(h). 

§  278. 18    Subgrants  and  contracts. 

The  grantee  may  make  subgrants  or 
subcontracts  under  this  Subpart 
provided  that  such  subgrants  are  for  the 
purpose  for  which  the  grant  was  made 
and  the  grantee  retains  administrative 
and  financial  responsibility  and  control 
over  the  activity  with  the  approval  of 
the  Commissioner. 

Subpart  C— Core  Management  Grants 
to  Small  Tribes 

§  278.21    Purposes  of  grants. 

(a)  Purposes  of  grants  under  this 
Subpart  are: 

(1)  To  supplement  the  resources  of 
small  tribes  in  order  to  permit  them  to 


address  basic  or  core  tribal  management 
needs  such  as  an  administrator, 
bookkeeper  and  clerical  support. 

(2)  Through  such  assistance,  enable 
small  tribes  to  overcome  problems 
associated  with  governmental 
operations  and  the  administration  of 
tribal  and  Federal  programs,  with 
particular  emphasis  being  placed  on 
financial  accountability. 

(3)  To  permit  small  tribes  to  establish 
and  maintain  competent  core 
management  capabilities. 

(4)  Contribute  to  the  stability  of  tribal 
governments  and  set  a  climate  for 
community  and  economic  development 
and  other  activity  designed  to  reduce 
tribal  dependency  and  promote  small 
tribes  exercise  of  self-determination. 

(b)  In  order  to  accomplish  the  purpose 
of  the  grants  under  this  Subpart, 
applicants  may  request  assistance  to 
meet  their  respective  management  needs 
in  a  variety  of  ways.  Some  examples  of 
how  applicants  may  use  core 
management  grants  are  as  follows: 

(1)  Employ  an  overall  programs 
administrator  and  necessary  support 
staff  if  applicant  operates  several 
Federal  programs  and  lacks  financial 
rsources  to  employ  such  personnel. 

(2)  Employ  a  bookkeeper  when  a 
multi-tribal  organization  which  operates 
several  Federal  programs  experiences 
problems  because  of  untrained 
bookkeeping  staff. 

(3)  Hire  a  "circuit  rider"  accountant  to 
establish  and  maintain  a  financial 
management  system  for  each  member 
tribe  of  a  mult-tribal  organization.  A 
large  multi-tribal  organization  may 
establish  a  "circuit  ride  office"  staffed 
by  an  accountant  and  necessary  support 
staff 

(4)  Employ  a  tribal  planner  or 
economic  development  specialist  if  the 
tribe  has  substantial,  identifiable 
undeveloped  resources  and  does  not 
have  funds  to  plan  for  the  development 
of  such  resources. 

(5)  Employ  staff  to  address  specific 
and/or  identifiable  managerial  problems 
under  a  one  time  only  grant. 

(6)  Retain  an  accountant  to  prepare 
for  the  conduct  of  annual  independent 
audits. 

§  278.22    Eligibility  criteria. 

The  governing  body  of  any  small  tribe 
or  multi-tribal  organization  may  apply 
for  a  grant  under  this  Subpart  provided 
that: 

(a)  The  tribe  or  multi-tribal 
organization  meets  the  definition  for  a 
small  tribe  contained  in  §  278.2,  under 
one  of  the  following  criteria: 

(1)  To  be  eligible  for  a  grant  as  a  small 
tribe,  a  tribe  must  have  a  population  of 
at  least  400  and  not  more  than  1,500 


Indian  people  living  on  or  near  the 
reservation. 

(2)  To  receive  a  grant  as  a  multi-tribal 
organization  or  consortium,  each 
member  tribe  of  the  organization  must 
have  a  population  of  less  than  400 
Indian  persons  on  or  near  the 
reservation. 

(3)  Exceptions:  Exceptions  to 

S  278.22(a)  (1)  and  (2]  may  be  made 
based  on  any  one  of  the  following: 

(i)  A  tribe  with  a  population  of  less 
than  400  which  presenUy  administers 
three  (3)  or  more  Federal  grants  or 
contracts  as  an  individual  tribe  may 
apply  for  grants  as  an  individual 
grantee. 

(ii)  A  multi-tribal  organization  a 
majority  of  whose  members  are  small 
tribes  currently  receiving  Federal 
support  for  a  program  is  eligible  to  apply 
for  a  grant  under  this  Subpart  regardless 
of  the  population  of  any  of  its  member 
tribes. 

(iii)  A  tribe  with  a  population  of  less 
than  400  which  is  geographically 
isolated,  thereby  making  a  multi-tribal 
funding  arrangement  impractical,  may 
apply  for  a  grant  as  an  individual 
grantee. 

(b)  The  tribe  or  multi-tribal 
organization  can  demonstrate  or 
document  that  it  experiences  five  or 
more  of  the  following  problems  or  has 
needs  in  at  least  five  of  the  areas  dted 
below: 

(1)  A  lack  of  financial  resources  to 
meet  its  core  administrative  or 
management  needs. 

(2)  Audit  reports  indicate  serious 
financial  management  problems. 

(3)  Delinquency  in  making  progress  or 
financial  status  reports. 

(4)  Failure  to  close-out  program  grants 
or  contracts  which  are  no  longer  in 
operation. 

(5)  Problems  in  achieving  current  or 
past  contract  or  grant  program  goals  and 
objectives. 

(6)  Inability  to  plan  and  develop 
identifiable  reservation  resources. 

(7)  Inability  to  develop  acceptable 
grant  or  contract  applications. 

(8)  Largely  dependent  on  Federal 
grants  or  contracts  for  programs, 
services,  income  and  job  opportunities. 

(c)  The  applicant  makes  a 
commitment  as  part  of  the  tribal 
resolution,  as  prescribed  in  §  27&5,  to 
establish  and  maintain  a  sound 
management  system. 

(d)  No  elected  tribal  official  may 
receive  a  salary  or  any  other  form  of 
compensation  from  a  grant  under  this 
Subpart. 
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§27«.23    Pre-«ppHcation  t«c*mlcal 

Technical  assistance  to  develop  and 
prepare  an  application  for  a  grant  will 
be  provided  to  the  extent  practicable  by 
the  Agency  office  on  request  of  an 
applicant. 

§278.24    Content  of  appHcation. 

(a)  Applications  for  a  grant  under  this 
Subpart  shall  follow  the  application 
requirements  set  forth  in  Office  of 
Management  and  Budget  Circular  A-102. 
Uniform  Requirements  for  Assistance  to 
State  and  Local  Governments,  and 
attachments  prescribed  by  such  circular. 
Under  Part  IV  of  Standard  Form  424, 
Program  Narrative  Statement, 
applicants  shall  provide  the  following: 

(1)  A  Statement  of  the  specific  needs 
and/or  problems  to  be  addressed  under 
the  proposed  grant  as  provided  by 

S  27a22(b). 

(2)  A  description  of  how  the  grant 
funds  will  be  used  to  overcome  the 
problems  or  meet  the  needs  which  have 
been  identified. 

(3)  A  schedule  for  the  start  and 
projected  completion  dates  for  actions 
or  efforts  to  be  taken  to  resolve 
problems  or  meet  needs  identified  under 
the  grant. 

(4)  A  detailed  description  of  how 
grant  funds  will  be  used  in  coordination 
with,  or,  to  supplement,  self- 
determination  grants  and/or  contracts, 
or  funds  &om  other  agencies. 

(5)  A  budget  justification  which 
indicates  how  grant  funds  will  be  used 
to  carry  out  the  actions  or  efforts  and 
achieve  the  goals  and  objectives  of  the 
proposed  application. 

(b)  The  applicant  must  indicate  how 
other  available  resources  such  as  tribal 
income,  self-determination  grants  or 
capacity  building  grants  from  other 
agencies  will  be  committed  to 
complement  or  support  this  effort. 

§278.25    Application  r«v««w  pnxMM. 

(a)  Agency  office  responsibility. 
Applications  for  a  grant  under  this 
Subpart  shall  be  initially  submitted  to 
the  appropriate  Agency  Superintendent 
for  review  and  comment  to  insure  that 
the  application  is  consistent  with 
§  278.21,  5  278.22  and  S  278.24.  Grant 
approvals  shall  be  subject  to  the 
availability  of  funds  which  are  directly 
appropriated  for  implementation  of  Core 
Management  Grants  to  Small  Tribes. 
The  Superintendent  shall  upon  receipt  of 
the  application: 

(1)  Acknowledge  in  writing  receipt  of 
the  application  within  five  days  of  its 
arrival  at  the  Agency  office. 

(2)  Review  the  application  for 
completeness  of  information  and,  within 
10  day.  request  any  additional 


information  which  may  be  required  to 
conduct  a  review  of  the  application. 

(3)  If  the  application  is  sufficiently 
complete,  forward  it  to  the  Area 
Director  with  comments  and  i 
recommendations  to  approve  or 
disapprove  within  15  working  days  of  its 
receipt. 

(4)  In  instances  where  disapproval  of 
an  application  is  recommended,  the 
Superintendent  shall  provide  detailed 
reasons  for  the  recommendation. 

(b)  Area  office  responsibility.  Upon 
receipt  of  the  application  the  Area 
Director  shall: 

(1)  Conduct  a  review  of  each 
application  for  consistency  with 

9  278.21.  §  278.22.  and  §  278.24  and 
utilize  comments  and  recommendations 
of  the  Superintendent 

(2)  Upon  completion  of  the  application 
review  process  the  Area  Director  shall 
initiate,  within  15  working  days,  one  of 
the  following  actions: 

(i)  Approve  the  application  for  funding 
based  on  the  application  review  and 
Superintendent's  recommendation. 

(ii)  Disagree  with  the  Superintendent's 
recommendation  to  disapprove  based  on 
his/her  own  review  of  the  application, 
and  approve  the  grant. 

(iii)  Delay  the  decision  on  whether  to 
approve  or  disapprove  the  application  if 
it  is  marginal  or  contains  minor 
deficiencies.  Return  the  apphcation  with 
a  cover  letter  containing  suggestions  or 
guidance  for  revising  the  application  to 
make  it  acceptable  for  funding. 

(iv)  Delay  the  decision  to  approve  or 
disapprove  if  the  application  contains 
major  but  remediable  deficiencies. 
Return  to  the  applicant  and  Agency 
office  with  a  notification  to  the 
applicant  that  it  may  request  technical 
assistance  to  overcome  deficiencies. 

(v)  Disapprove  the  application  based 
on  the  reasons  set  forth  by  the 
Superintendent  and  upon  Area  office 
review.  Notify  the  applicant  by 
explanatory  letter  of  the  decision  to 
disapprove  the  application,  advising  the 
applicant  of  its  appeal  rights. 

S  278.26    Qrant  administration. 

Day-to-day  monitoring  responsibility 
for  approved  individual  tribal  grants 
shall  rest  with  Agency  offices  with 
guidance,  support  and  assistance 
provided  by  Area  offices.  The  Area 
office  shall  have  overall  responsibility 
for  the  approval,  administration,  and 
evaluation  of  grants  awarded  under  this 
Subpart.  Administrative  requirements 
for  all  grants  provided  under  this  Part 
shall  be  those  prescribed  in  25  CFR  Part 
276,  save  for  any  which  are  applicable 
only  to  grants  awarded  under  section 
104  of  the  Indian  Self-Determination  and 


Education  Assistance  Act,  25  U.S.C. 
450(h). 

§  278.27    Grant  ranawat. 

Grants  under  this  Subpart  are 
intended  to  permit  small  tribes  to 
establish  and  maintain  a  competent  core 
management  capability.  Succeeding 
year  grants  may  be  awarded  contingent 
on  available  appropriations,  provided 
that: 

(a)  The  first  year  grant  goals  and 
objectives  were  so  sufficiently  complex 
and/or  difTtcult  that  they  could  not  be 
achieved  in  a  sirtgle  year  or  the  needs  to 
be  addressed  are  of  an  on-going  nature 

(b)  The  grantee  tribe  or  milti-tribal 
organization  continues  to  experience 
administrative  problems  and  does  not 
have  sufficient  resources  to  continue  its 
efforts  to  establish  a  competent, 
responsible  management  system. 

(c)  A  tribe  has  substantial 
undeveloped  resources,  is  largely 
dependent  on  the  Federal  Government 
and  lacks  the  financial  ability  to 
develop  its  resources. 

(d)  Substantial  progress  has  been 
made  in  achieving  previous  year  goals 
and  objectives  as  evidenced  by: 

(1)  Delinquent  audits  and/or  current 
audits  have  been,  or  are  being, 
reconciled. 

(2)  Delinquent  reports  have  been 
submitted  and  past  grants  or  contracts 
have  been  properly  closed  out. 

(3)  Monitoring  and  financial  status 
reports  indicate  that  the  grantee  is 
meeting,  or  is  beginning  to  meet,  the 
goals  and  objectives  of  the  programs  it 
administers  and  is  following  sound 
financial  management  practices. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  15.14Z  SELF- 
DETERMINATION  GRANTS— INDL\N 
TRIBAL  GOVERNMENTS) 
|ohn  W.  Fritz. 

Deputy,  Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  85-19302  Filed  8-13-65:  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Paii  778 

Strangthaning  Research  Library 
Resources  Program 

aqency:  Department  of  Education. 
action:  Notice  of  proposed  rulemaking. 

summary:  The  Secretary  proposes  to 
amend  the  regulations  governing  the 
Strengthening  Research  Library 
Resources  Program.  These  regulations 
are  being  amended  to  reduce  the 
paperwork  burden  for  applicants,  with  a 
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subsequent  reduction  in  cost  to  the 
Department  of  Education. 

DATE:  Comments  must  be  received  on  or 
before  September  13, 1985. 

ADDRESS:  Comments  should  be 
addressed  to  Frani<  A.  Stevens.  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  725-H,  Brown 
Building,  Washington,  D.C.  20202-1630. 

FOR  FURTHER  INFORMATION  CONTACT: 

Louise  V.  Sutherland,  U.S.  Department 
of  Education.  400  Maryland  Avenue, 
SW.,  Room  725-G,  Brown  Building, 
Washington,  D.C.  20202-1630. 
Telephone:  (202)  254-5090. 
SUPPLEMENTARY  INFORMATION:  Since 
Fiscal  Year  1978,  the  Strengthening 
Research  Library  Resources  Program, 
established  by  Title  U,  Part  C  of  the 
Higher  Education  Act.  20  U.S.C.  1021, 
has  provided  financial  assistance  to 
institutions  with  major  research 
libraries.  The  awards  promote  research 
and  education  of  high  quality  and 
encourage  sharing  of  library  resources. 

The  current  program  regulations  in  34 
CFR  Part  778  estabHsh  an  application 
review  procedures  whereby  two 
separate  sets  of  criteria  are  used  in 
evaluating  applications,  necessitating 
the  convening  of  two  evaluation  panels. 
The  first  panel  rates  each  application  to 
determine  the  applicant's  significance  as 
a  major  research  library,  using  the 
criteria  contained  in  §  778.31.  An 
applicant  scoring  at  least  65  points  is 
eligible  for  review  by  the  second  panel, 
which  then  reviews  the  application  in 
terms  of  the  quality  of  the  proposed 
project,  using  the  criteria  in  §  778.32. 

The  basic  major  research  library 
constituency  numbers  about  150 
institutions.  Many  of  the  same 
institutions  apply  each  year.  This 
amendment  would  permit  an  institution, 
having  cnce  established  eligibility  as  a 
major  research  library  under  §  778.31,  to 
retain  that  eligibility  for  four  succeeding 
fiscal  years,  during  which  period  only 
the  information  required  in  §  778.32 
would  be  required  for  competition.  This 
would  have  the  effect  of  significantly 
reducing  the  paperwork  burden  and 
work  hours  on  the  part  of  the  applicant, 
it  would  have  the  further  effect  of 
reducing  the  work  hours  of  the  first 
review  panel,  a  cost-saving  measure  for 
the  Department  of  Education. 


Executive  Order  12291 

These. proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  classified  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  established 
in  the  Order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  affected  by  these 
regulations  include  nonprofit 
organizations  and  small  institutions  of 
higher  education.  The  regulation  will 
have  the  positive  effect  of  reducing 
paperwork  and  work  hours  for  all 
applicants,  but  will  not  have  a 
significant  economic  impact  on 
applicants  that  are  small  entities. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  State  and  local 
processes  for  State  and  local 
government  coordination  and  review  of 
proposed  Federal  financial  assistance. 

In  accordance  with  the  Order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  speci^c 
plans  and  actions  for  this  program. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
725-H,  1200 19th  Street,  NW., 
Washington,  D.C,  between  the  hours  of 
8:30  a.m.  and  4:00  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

To  assist  the  Department  in  complying 
with  the  specific  requirements  of 
Executive  Order  12291  and  the 
Paperwork  Reduction  Act  of  1980  and 
their  overall  requirement  of  reducing 
regulatory  burden,  public  comment  is 
invited  on  whether  there  may  be  further 
opportunities  to  reduce  any  regulatory 


burdens  found  in  these  proposed 
regulations. 

Assessment  of  Educatiooal  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  regulations  in 
this  document  would  require 
transmission  of  information  that  is  being 
gathered  by  or  is  available  Iroin  any 
other  agency  or  authority  of  the  United 
States. 

list  of  Subjects  in  34  CFR  Part  771 

Colleges  and  Universities.  Education, 
Grant  programs — education.  Libraries, 
Museums,  Research. 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provision  of  these  proposed  regulations. 

(Catalog  of  Federal  Domestic  Assistance 
number  84.091,  Strengthening  Research 
Library  Resources  Program) 

Dated:  August.  9, 1965. 
William ).  Bennett 
Secretary  of  Education. 

The  Secretary  proposes  to  amend  Part 
778  of  Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  778— STRENGTHENtNG 
RESEARCH  LIBRARY  RESOURCES 
PROGRAM 

1.  The  authority  citation  for  Part  778 
continues  to  read  as  follows: 

Authority:  Part  C  of  Title  0  of  the  Higher 
Education  Act  of  1965,  as  amended  by  the 
Education  Amendments  of  198a  Pub.  L  96- 
374,  94  Stat  1383  (20  U.S.C.  1021,  et  seg). 
unless  otherwise  noted. 

2.  Section  778.2  is  amended  by  adding 
a  new  paragraph  (d)  to  read  as  follows: 

§778.2  WhoiseHga>tetorM*»v«agrant 
under  ttw  StrengttMnIng  Resaarcti  Ubrary 
Resources  Prograni? 

*  4  *  *  • 

(d)  In  establishing  eligibility  pursuant 
to  §  778.31,  an  applicant  may  use  a 
previously  awarded  score  if  that  score 
was  awarded  for  any  of  the  four  fiscal 
years  immediately  preceding  the  fiscal 
year  in  which  the  applicant  is  applying. 
(Sec.  231  of  the  Act  20  U.S.C.  1041) 
(PR  Doc.  85-19320  Filed  8-13-85:  &-45  am) 
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This  section   of  the   FEDERAL   REGISTER 
contains  docunf>ents  other  ttian  rules  or 
proposed  rules  that  are  applicable  to  tt>e 
public.   Notices  of  hearings  and 
investigations,  committee  meetings,   agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

Management  of  Historic  Properties  on 
Lands  Owned,  Managed  or  Controlled 
by  the  California  State  Office  of  the 
Bureau  of  Land  Management,  U.S. 
Department  of  the  Interior  In  the  State 
of  California;  Programmatic 
Memorandum  of  Agreement 

AGENCY:  Advisory  Council  on  Historic 
Preservation. 

action:  Notice. 

summary:  The  Advisory  Council  on 
Historic  Preservation  proposes  to 
execute  a  Programmatic  Memorandum 
of  Agreement  pursuant  to  Section  800.8 
of  the  Council's  regulations,  "Protection 
of  Historic  and  Cultural  Properties"  (36 
CFR  Part  80).  with  the  California  State 
Office.  Bureau  of  Land  Management. 
U.S.  Department  of  the  Interior  and  the 
California  State  Historic  Preservation 
Officer,  providing  for  the  management  of 
historic  properties  found  on  lands 
owned,  managed  or  controlled  by  the 
Bureau  of  Land  Management  in  the  State 
of  California.  The  proposed 
Programmatic  Memorandum  of 
Agreement  will  establish  mechanisms 
by  which  historic  and  cultural  properties 
will  be  identified,  evaluated  and 
protected  in  order  to  meet  the 
requirements  of  section  106  of  the 
National  Historic  Preservation  Act  (16 
U.S.C.  470f). 
Comments  Due:  September  13, 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Additional  information  regarding  this 
Programmatic  Memorandum  of 
Agreement  is  available  from  the 
Executive  Director,  Advisory  Council  oa 
Historic  Preservation,  Western  Division 
of  Project  Review.  730  Simms  Street. 
Room  450.  Golden.  Colorado  80401. 
telephone  (303)  236-2682. 


Dated:  August  8. 1985. 
Rolwit  R.  Garvey,  Jr., 

Executive  Director. 

|FR  Doc.  85-19295  Filed  8-13-85:  8:45  am) 

MUJNO  COW  4310-1ft-« 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

August  9. 1985. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection:  (2)  Title  of  the  information 
collection;  (3)  Form  number(s),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  3504(h) 
of  Pub.  L  96-511  applies;  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM,  Room  404-W  Admin. 
Bldg..  Washington.  D.C.  20250,  (202)  447- 
2118. 

Comments  on  any  of  the  items  listed 
should  be  submitted  directly  to:  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington.  D.C.  20503,  ATTN:  Desk 
Officer  for  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  the  OMB 
Desk  Officer  of  your  intent  as  early  as 
possible. 

Extension 

•  Agricultural  Marketing  Service 
Request  for  Cotton  Classification 
CN357 


On  occasion 

Businesses  or  other  for-profit;  Small 

businesses  or  organizations; 
3,000  responses;  250  hours;  not 

applicable  under  3504(h) 
Loyd  R.  Frazier  (202)  447-2147 

•  Agricultural  Marketing  Service 
Cotton  Market  Canvass 
CN73-1 

Weekly;  Twice  per  week 

Farms;  Businesses  or  other  for-profit; 
Non-profit  institutions;  Small 
businesses  or  organizations;  1,312 
responses  210  hours;  not  applicable 
under  3504(h) 

Loyd  R.  Frazier  (202)  447-2147 

•  Agricultural  Marketing  Service 
Cottonseed  Prices 

CN  235  series 

Weekly 

Small  businesses  or  organizations;  1,800 

responses;  90  hours;  not  applicable 

under  3504(h) 
Loyd  R.  Frazier  (202)  447-2147 

•  Packers  and  Stockyards 
Administration 

Application  for  Registration 

P&SA  116  and  116-1 

On  occasion 

Small  businesses  or  organizations;  1,450 

responses;  242  hours;  not  applicable 

under  3504(h) 
Jack  W.  Brinckmeyer  (202)  447-4366 

•  Food  and  Nutrition  Service 
Food  Coupon  Accountability  Report 
FNS250 

Monthly 

State  or  local  governments;  54,708 

responses;  164,124  hours;  not 

applicable  under  3504(h) 
Paul  Jones  (703)  756-3427 

Reinstatement 

•  Food  and  Nutrition  Service 
Affidavit  of  Returned  or  Exchange  of 

Food  Coupons 
FNS135 

Recordkeeping,  on  occasion 
State  or  local  governments;  189,469 

responses;  51.838  hours;  not 

applicable  under  3504(h) 
Paul  Jones  (703)  756-3427 
Jane  A  Benoit, 

Departmental  Clearance  Officer. 
[FR  Doc.  85-19366  Filed  8-13-85;  8:45  am) 
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Commodity  Credit  Corporation 

Uniform  Grain  Storage  Agreement; 
Uniform  Rice  Storage  Agreement; 
Annual  Contract  Fees 

AOENCY:  Commodity  Credit  Corporation, 
USDA. 

ACTION:  Notice  of  determination. 

summary:  This  Notice  of  Determination 
sets  forth  the  schedule  of  fees  which  the 
Commodity  Credit  Corporation  (CCC) 
will  charge  warehousemen  for  the  1985- 
86  contract  year  and  the  method  for 
determining  such  fees.  On  April  26, 1985. 
a  notice  of  proposed  determination  was 
published  in  the  Federal  Register  (50  FR 
16526)  requesting  pubhc  comments  and 
suggestions  on  proposed  contract  fees 
which  are  collected  from  warehousemen 
by  CCC  under  the  provisions  of  the 
Uniform  Grain  Storage  Agreement 
(UGSA)  and  the  Uniform  Rice  Storage 
Agreement  (URSA)  for  the  1985-86 
contract  year.  The  fees  are  charged  by 
CCC  to  defray  the  costs  which  are 
incurred  in  the  periodic  examination  of 
warehouses  operated  by  warehousemen 
who  have  storage  agreements  with  CCC 
and  do  not  have  a  Federal  warehouse 
license  or  State  warehouse  license 
issued  by  a  State  having  a  cooperative 
agreement  with  CCC  for  warehouse 
examination  services. 

EFFECTIVE  DATE:  July  1.  1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Steven  Closson,  Chief,  Storage  Contract 
Branch,  Warehouse  Division,  ASCS, 
USDA.  Room  5962-South  Building.  P.O. 
Box  2415.  Washington,  D.C.  20013.  (202) 
382-8053. 

SUPPLEMENTARY  INFORMATION:  This 
notice  has  been  reviewed  in  conformity 
with  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  classified  as  "not  major."  This 
action  has  been  classified  "not  major" 
since  the  determinations  will  not  result 
in:  (1)  An  annual  effect  on  the  economy 
of  $100  million  or  more;  (2)  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  governments,  or 
geographical  region;  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  the  environment  or  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 


Part  3015,  Subpart  V,  published  at  48  FR 
28115  (June  24. 1983). 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  since  CCC  is 
not  required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  notice. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  the  human  environment. 
Therefore,  neither  an  environmental 
assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

The  Commodity  Credit  Corporation 
Charter  Act  (15  U.S.C.  714  et  seq.) 
provides  authority  for  CCC  to  conduct  a 
number  of  operations  to  stabilize, 
support,  and  protect  farm  income  and 
prices.  CCC  is  authorized  to  carry  out 
such  activities  as  making  price  support 
available  with  respect  to  various 
agricultural  commodities,  removing  and 
disposing  of  surplus  agricultural 
commodities,  exporting  or  aiding  in  the 
exportation  of  agricultural  commodities, 
and  procuring  agricultural  commodities 
for  sale  both  in  the  domestic  market  and 
abroad. 

Section  4(h)  of  the  CCC  Charter  Act 
provides  that  the  CCC  shall  not  acquire 
real  property  in  order  to  provide  storage 
facilities  for  agricultural  commodities 
unless  CCC  determines  that  private 
facilities  for  the  storage  of  such 
commodities  are  inadequate.  Further, 
section  5  of  the  CCC  Charter  Act 
provides  that  in  carrying  out  the 
Corporation's  purchasing  and  selling 
operations,  and  in  warehousing, 
transporting,  or  handling  of  agricultural 
commodities,  CCC  is  directed  to  use,  to 
the  maximum  extent  practicable,  the 
usual  and  customary  channels,  facilities, 
and  arrangements  of  trade  and 
commerce. 

Section  10  of  the  United  States 
Warehouse  Act,  as  amended  (7  U.S.C. 
251),  provides  that  the  Secretary  of 
Agriculture  shall  charge,  assess,  and 
cause  to  be  collected  user  fees  with 
respect  to  all  warehouses  licensed  under 
the  United  States  Warehouse  Act 
(USWA).  The  user  fees  are  paid  by 
federally  licensed  warehousemen  to  the 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  to  defray 
the  costs  which  are  incurred  with 
respect  to:  (1)  Warehouse  examinations 
under  the  USWA:  (2)  licenses  issued  to 
classify,  inspect,  grade,  sample,  or  weigh 
agricultural  commodities  stored  or  to  be 
stored  under  the  USWA;  and  (3) 
warehouse  licenses  issued,  amended, 
modified,  extended,  or  reinstated  under 
the  USWA.  CCC  contracts  with 


federally  licensed  warehouses  and 
others  in  the  conduct  of  its  business  and 
requires  the  periodic  examination  of  all 
federally  licensed  warehouses  which  are 
the  subject  of  a  storage  agreement  with 
CCC.  Because  similar  warehouse 
examination  services  are  required  for 
other  warehousemen  having  a  storage 
agreement  with  CCC,  it  was/fetermined 
that  CCC  should  collect  an  annual 
contract  fee  to  offset  the  costs  resulting 
from  the  periodic  examinations  of  those 
warehouses.  CCC  now  collects  an 
armual  contract  fee  from  warehousemen 
having  a  storage  contract  with  CCC  who 
do  not  have  a  Federal  warehouse 
license  or  who  do  not  have  a  State 
warehouse  license  issued  by  a  State 
having  a  cooperative  agreement  with 
CCC  for  warehouse  examination 
services. 

A  notice  of  proposed  determination 
was  published  in  the  Federal  Register  on 
April  26, 1985  (50  FR  16526)  which 
requested  comments  on  the  proposed 
schedule  of  fees  to  be  charged 
warehousemen  by  CCC  for  the  1985-86 
contract  year  and  the  method  for 
determining  such  fees.  During  the  30  day 
period,  two  comments  were  received, 
one  from  a  State  agency  and  one  from  a 
National  Association.  The  State  agency 
found  the  12  percent  reduction  in  fees 
due  to  cost  savings  to  be  a  positive 
action.  The  State  agency  bebeves  that 
the  new  method  for  determining  fees 
was  more  appropriate  and  equitable. 
The  National  Association  submitted  the 
results  of  a  poll  of  its  membership.  Of 
the  15  respondents  to  the  National  poll 
concerning  our  proposed  fees.  10 
respondents  favored  our  proposal,  4 
opposed  it,  and  1  had  no  view.  No 
reasons  or  additional  comments  were 
included. 

After  reviewing  the  comments 
received,  it  has  been  determined  that 
the  fee  schedule  and  method  for  fee 
determination  as  proposed  by  CCC  in 
the  notice  of  proposed  determination 
will  be  adopted  for  the  1985-86  contract 
year. 

Determination 

The  fees  set  forth  in  the  following 
schedule  will  be  collected  by  the 
Commodity  Credit  Corporation  (CCC) 
from  warehousemen  who  have  a  storage 
contract  with  CCC  but  who  do  not  have 
a  Federal  warehouse  Ucense  or  a  State 
warehouse  license  issued  by  a  State 
having  a  cooperative  agreement  with 
CCC  for  warehouse  examination 
services. 
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Fee  Schedule 


Location  gr«n  capacity  (bushels) 

fmum 
oonMct 

(doim) 

1  In  isonno 

$100 

1SO0O1  ID  TSO.QOO                   , ,.    . 

200 

250  001  ID  500  000                          

300 

500.001  ID  750  000    

400 

750001  ID  1000,000     . 

500 

1.000.001  to  1.200.000. . .. 

000 

1.200  001  ID  1500  000 

700 

1.500.001  ID  J  000  000 

800 

2.000.001  ID  7  500  ono 

900 

2.500.001  ID  5  000  000 

1  000 

5.000.001  to  7.500.000 __          . 

1  100 

7.500.001  to  10.000.000 _      . 

1.200 

10.000.0001  +.                ._     __ _   „. 

'1J00 

'$1,200  plus  S30  par  mJMon  bushais  o«  capacily  above  lO 
niainn  ot  traction  ittmol 

The  location  capacity  shall  be 
detennined  by  the  Secretary  of 
Agriculture  and  shall  be  the  capacity  of 
a  fully  functional  facility  operated  as  a 
public  warehouse  or  functional  unit  of  a 
group  of  warehouses  usually  within  the 
same  town  or  freight  tariff  point.  A 
functional  facility  is  one  which  could 
operate  independently  if  it  was 
separated  from  other  facilities  in  the 
merger.  Any  outlying  unit  which  is  not  a 
fully  functional  facility  would  have  its 
capacity  included  as  part  of  the 
combined  capacity  of  the  nearest  fully 
functional  operating  location. 

The  annual  contract  fee  shall  be  the 
sum  total  of  the  fees  for  all  functional 
units  within  the  warehouse  code  and 
shall  be  assessed  as  required  in  the 
applicable  storage  agreement. 

Signed  at  Washington.  D.C.  on  August  9. 
1985. 

Milton  |.  Hertz. 

Acting  Executive  Vice  President.  Commodity 
Credit  Corporation. 

(FR  Doc.  85-19288  Filed  8-13-85:  8:45aml 

BIUJNG  CODE  3410-«S-M 


Forest  Service,  Inyo  National  Forest 

Mono  Basin  National  Forest  Scenic 
Area  Advisory  Board;  Meeting 

The  Mono  Basin  National  Forest 
Scenic  Area  Advisory  Board  will  meet 
at  8:30  a.m.  on  August  28, 1985.  at  the 
Lee  Vining  Presbyterian  Church,  Lee 
Vining,  California.  The  agenda  of  the 
meeting  will  include:  Minor  Boundary 
Revisions,  Interim  Management  Plan, 
and  Update  by  the  District  Ranger. 

The  meeting  will  be  open  to  the 
public.  Persons  who  wish  to  attend  and 
make  oral  presentation  should  notify 
Eugene  E.  Murphy,  Forest  Supervisor. 
Inyo  National  Forest.  873  N.  Main  Street, 
Bishop,  California,  93514,  Telephone: 
(619)  873-5841.  Written  statements  may 
be  filed  with  the  Committee  before  or 
after  the  meeting. 


The  Committee  has  established  the 
following  rules  for  public  participation: 
After  the  Board  has  completed 
discussidn  of  each  topic,  the  public  will 
be  allowed  time  for  questions  or 
comment. 

Dated:  August  7. 1985. 
L«oa  R.  Silberbargu, 
Acting  Forest  Supervisor. 
[FR  Doc.  85-19318  Filed  8-13-85:  8:45  amj 
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Packers  and  Stockyards 
Administration 

Deposting  of  Stockyards 

It  has  been  ascertained,  and  notice  is 
hereby  given,  that  the  livestock  markets 
named  herein,  originally  posted  on  the 
respective  dates  specified  below  as 
being  subject  to  the  Packers  and 
Stockyards  Act.  1921.  as  amended  (7 
U.S.C.  181  et  seq.).  no  longer  come 
within  the  definition  of  a  stockyard 
under  said  Act  and  are,  therefore,  no 
longer  subject  to  the  provisions  of  the 
Act. 


FadMy  No.,  nama.  and  tocatlon  o< 
stockyard 


IN-131        Raynotds    Liveslock    Auctton, 

Reynolds.  Indiana. 
KS-155        Circle  L  Uvestock  Sales.  Lib- 

aral.  Kansas. 
KY-139       New   Farmers  Stockyards  ot 

Ml.  Starling.  Inc..  Mt  Sterling.  Kentucky. 
MS-106       Sinnger  Sale  Bam,  Columbia. 

Missasvpi 
MO-148        Schuyler  County  Sales  Com- 
pany. Inc..  Lancaster.  Missouri. 
NM-119       The  Auction  Company.  Bar- 

naWto.  New  Menco 
WV-105        Blue  Ridge  Livestock  Salaa. 

Inc .  Charles  Town,  West  Vir^na. 
WV-107        Mannington   Livestock   Sales 

Co ,  Inc..  Mannngion.  West  Virginia 


Dato  of  poaling 


June  11.  1950. 

Apr  13,  1961. 
Sepi  20,  1985 
Jwi.  6,  19SS. 
May  14,  1950. 
Oct  2,  1962. 
Nov.  10.  1059. 
Nov  9.  1959 


Notice  or  other  public  procedure  has 
not  preceded  promulgation  of  the 
foregoing  rule.  There  is  no  legal 
justification  for  not  promptly  deposting 
a  stockyard  which  is  no  longer  within 
the  definition  of  that  term  contained  in 
the  Act. 

The  foregoing  is  in  the  nature  of  a 
change  relieving  a  restriction  and  may 
be  made  effective  in  less  than  30  days 
after  publication  in  the  Federal  Register. 
This  notice  shall  become  effective  upon 
publication  in  the  Federal  Register. 

(42  Stat.  159.  as  amended  and  supplemented: 
7  U.S.C.  181  et  seg.) 

Done  at  Washington,  D.C,  this  8th  day  of 
August,  1985. 

Harold  W.  Da\is, 

Director.  Livestock  Marketing  Division. 
[FR  Doc.  85-19323  Filed  8-13-85;  8:45  am] 

MLUNQ  CODE  341fr-KI>-«l 


Soil  Conservation  Service 

Whitesand-Greens  Creeks  Watershed, 
Ml 

agency:  Soil  Conservation  Service, 
Agriculture. 

action:  Notice  of  a  Finding  of  No 
Significant  Impact. 

summary:  Pursuant  to  section  102(2)[C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Whitesand-Greens  Creeks  Watershed, 
Jefferson  Davis  and  Lawrence  Counties, 
Mississippi. 

FOR  FURTHER  INFORMATION  CONTACT: 

A.  E.  Sullivan,  State  Conservationist, 
Soil  Conservation  Service,  100  West 
Capitol  Street.  Suite  1321,  Federal 
Building,  Jackson,  Mississippi  39269, 
telephone  601-960-5205. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  projects  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  A.  E.  Sullivan.  State 
Conservationist  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  concerns  a  plan  for  flood 
control  and  watershed  protection.  The 
planned  works  of  improvement  include 
one  (1)  floodwater  retarding  structure, 
one  (1)  sediment  control  structure,  and 
accelerated  technical  assistance  for  land 
treatment. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  an  may  be  reviewed  by  contacting 
A.  E.  Sullivan. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

Dated:  August  6, 1985. 

"(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904— Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  the  provisions 
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uf  Executive  Order  12372  which  requires 

intergovernmental  consultation  with  Slate 

and  local  officials.)" 

A.  E.  Sullivan, 

State  Conservationist. 

|FR  Doc.  85-19317  Filed  8-13-85:  8:45  am| 

BILLING  CODE  M10-1S-M 


COMMISSION  ON  CIVIL  RIGHTS 

New  Hampshire  Advisory  Committee; 
Agenda  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  New  Hampshire 
Advisory  Committee  to  the  Commission 
will  convene  at  7:00  p.m.  and  adjourn  at 
9:00  p.m.  on  September  11, 1985,  at  the 
New  Hampshire  Bar  Association  Office, 
18  Centre  Street,  Concord,  New 
Hampshire.  The  purpose  of  the  meeting 
is  to  provide  an  orientation  for  new 
committee  members,  hear  a  report  on 
the  National  State  Advisory  Committee 
Chairs  Conference,  and  engage  in 
project  planning-for  FY  86. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Robert  A. 
Wells  or  Jacob  Schlitt,  Director  of  the 
New  England  Regional  Office  at  (617) 
223-4671,  (TDD  617/223-0344). 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  D.C..  August  8, 1985. 
Bert  Silver, 

Assistant  Staff  Director  for  Regional 
Programs. 

[PR  Doc.  85-19271  Filed  8-13-85:  8:45  am] 

BILUNC  COOE  6335-01-11 


Rhode  Island  Advisory  Committee; 
Agenda  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Rhode  Island 
Advisory  Committee  to  the  Commission 
will  convene  at  12:00  noon  and  adjourn 
at  2:00  p.m.  on  September  11, 1985,  at  the 
Girl  Scouts  of  Rhode  Island,  Inc., 
Council  Offices,  125  Charles  Street, 
Providence,  Rhode  Island.  The  purpose 
of  the  meeting  is  to  continue  program 
planning  for  FY85. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  David  Sholes  or 
Jacob  Schlitt,  Director  of  the  New 
England  Regional  Office  at  (617)  223- 
4671,  (TDD  617/223-0344). 


The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington,  D.C..  August  8. 1985. 
Bert  Silver, 

Assistant  Staff  Director  for  Regional 
Programs. 

[FR  Doc.  85-19272  Filed  8-13-85;  8:45  am] 

BILUNO  CODE  633S-01-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
10-517-501] 

Cart>on  Steel  Wire  Rod  From  Saudi 
Arabia;  Postponement  of  Preliminary 
Countervailing  Duty  Determination 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Commerce. 

ACTION:  Postponement  of  Preliminary 

Countervailing  Duty  Determination. 

summary:  The  Department  of 
Commerce  is  postponing  its  preliminary 
determination  in  the  countervailing  duty 
investigation  of  carbon  steel  wire  rod 
from  Saudi  Arabia.  We  intend  to  issue 
this  determination  not  later  than 
November  12, 1985. 
EFFECTIVE  DATE:  August  14, 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
Jack  Davies  or  Mary  Martin,  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  D.C.  20230,  telephone:  (202) 
377-1785  or  377-3464. 
SUPPLEMENTARY  INFORMATION:  On  July 
2, 1985,  the  Department  initiated  a 
countervailing  duty  investigation  on 
carbon  steel  wire  rod  from  Saudi 
Arabia.  The  notice  stated  that  we  would 
issue  our  preliminary  determination  on 
or  before  September  5, 1985  (49  FR  4709). 

This  investigation  covers  a  broad 
range  of  alleged  subsidy  practices  which 
are  are  complex  in  nature.  These 
programs  also  raise  novel  issues  which 
have  never  before  been  subject  to  a 
countervailing  duty  investigation,  as  this 
is  the  first  case  involving  Saudi  Arabia. 

We  have  determined  that  the 
government  of  Saudia  Arabia  and  the 
other  parties  concerned  are  cooperating 
and  that  additional  time  is  necessary  to 
make  the  preliminary  countervailing 
duty  determination. 

For  these  reasons,  we  determine  that 
this  investigation  is  extraordinarily 
complicated  in  accordance  with  section 
703(c)(l)(B)(i)  of  the  Act,  and  that 
additional  time  is  necessary  to  make 
this  preliminary  determination  in 


accordance  with  section  703(c)(l)(B}(ii) 
of  the  Act.  We  intend  to  issue  the 
preliminary  determination  not  later  than 
November  12. 1985. 

This  notice  is  published  pursuant  to 
section  703(c)(2)  of  the  Act. 

Gilt>ert  B.  Kaplan, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 

August  8, 1985. 

[FR  Doc.  85-19326  Filed  8-13-85:  8:45  am) 

BILUNG  CODE  3StO-OS-M 


IC-549-501] 

Final  Affirmative  CountervaRing  Duty 
Determination  and  Countervailing  Duty 
Order;  Certain  Circular  Welded  CartXNi 
Steel  Pipes  and  Tut>es  From  Thailand 

agency:  Import  Administration. 
International  Trade  Administration. 
Commerce. 

ACTION:  Notice. 

SUMMARY:  We  determine  that  certain 
benefits  which  constitute  bounties  or 
grants  within  the  meaning  of  the 
countervailing  duty  law  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Thailand  of  certain 
circular  welded  carbon  steel  pipes  and 
tubes  (pipes  and  tubes).  The  estimated 
net  bounty  or  grant  is  1.09  percent  ad 
valorem  during  the  review  period. 
However,  we  have  verified  that  after 
the  review  period,  an  exporter  of  pipes 
and  tubes  received  Tax  Certincates  for 
Exports  based  on  exports  to  the  United 
States  during  the  review  period; 
therefore,  we  are  adjusting  the  cash 
deposit  rate  to  reflect  the  receipt  of 
benefits  under  this  program.  We  are 
directing  the  U.S.  Customs  Service  to 
continue  to  suspend  liquidation  of  all 
entries  of  certain  circular  welded  carbon 
steel  pipes  and  tubes  from  Thailand  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
June  3, 1985,  and  to  require  a  cash 
deposit  on  entries  or  withdrawals  from 
warehouse,  for  consumption,  of  these 
products  made  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  in  an  amount  equal  to  1.79 
percent  ad  valorem. 

EFFECTIVE  DATE:  August  14,  1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Mary  Martin  or  Rick  Herring,  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  D.C.  20230;  Telephone: 
(202)  377-3484  and  (202)  377-0187. 
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SUPPLEMENTARY  INFOflMATtOM: 
Final  Determination 

Based  upon  our  investigation,  we 
determine  that  certain  benefits  which 
constitute  bounties  or  grants  within  the 
meaning  of  section  303  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Thailand  of  certain 
circular  welded  carbon  steel  pipes  and 
tubes.  The  following  programs  are 
determined  to  confer  bounties  or  grants: 

•  Export  Packing  Credits. 

•  Tax  Certificates  for  Exports. 

We  estimate  the  net  bounty  or  grant 
to  be  1.09  percent  ad  valorem  during  the 
review  period.  However,  we  have 
verified  that,  after  the  review  period,  an 
exporter  of  pipes  and  tubes  received 
Tax  Certificates  for  Exports  based  on 
exports  to  the  United  States  during  the 
review  period;  therefore,  we  are 
adjusting  the  cash  deposit  rate  upward 
to  1.79  percent  ad  valorem  to  reflect  the 
receipt  of  benefits  under  this  program. 

Case  History 

On  February  28, 1985,  we  received  a 
petition  filed  by  the  Committee  on  Pipe 
&  Tube  Imports  (CPTI),  its 
subcommittees  on  standard  and  line 
pipe,  and  the  companies  that  are 
members  of  those  subcommittees,  with 
respect  to  certain  welded  carbon  steel 
pipes  and  tubes.  In  compliance  with  the 
filing  requirements  of  §  355.26  of  the 
Commerce  Regulations  (19  CFR  355.26). 
the  petition  alleged  that  manufacturers, 
producers,  or  exporters  in  Thailand  of 
certain  circular  welded  carbon  steel 
pipes  and  tubes  receive  bounties  or 
grants  within  the  meaning  of  section  303 
of  the  Act. 

The  petition,  as  originally  filed, 
covered  both  standard  pipe  and  tube, 
which  is  defined  in  the  "Scope  of 
Investigation"  section  of  this  notice,  and 
hne  pipe.  By  amendment  dated  March 
12. 1985,  petitioners  clarified  that  the 
petition  was  being  filed  by  the  standard 
pipe  subcomittee  and  the  line  pipe 
subcommittee  of  the  CPTI.  and  by 
individual  manufacturers  of  standard 
pipe  and  tube  and  line  pipe.  By 
amendment  dated  March  14, 1985, 
petitioners  withdrew  the  portion  of  the 
petition  dealing  with  line  pipe. 

We  found  that  the  petition  contained 
sufficient  grounds  upon  which  to  initiate 
a  countervailing  duty  investigation,  and 
on  March  20, 1985,  we  initiated  such  an 
investigation  (50  FR  12062).  We  stated 
that  we  expected  to  issue  a  preliminary 
determination  by  May  24, 1985.  We  also 
stated  in  our  initiation  notice  that  the 
subcommittee  on  standard  pipe  and  tube 
and  the  individual  manufacturers  of 
standard  pipe  and  tube  had  standing  to 
file  the  petition  with  respect  to  standard 


pipe  and  tube,  and  that  the 
subcommittee  on  line  pipe  did  not  have 
standing  with  respect  to  standard  pipe 
and  tube  because  a  majority  of  its 
membership  does  not  produce  standard 
pipe  and  tube. 

Since  Thailand  is  not  a  "country 
under  the  Agreement"  within  the 
meaning  of  section  701(b)  of  the  Act  and 
the  merchandise  being  investigated  is 
dutiable,  section  303(a)(1)  and  (b)  of  the 
Act  apply  to  this  investigation. 
Accordingly,  petitioners  are  not  required 
to  allege  that,  and  the  United  States 
International  Trade  Commission  is  not 
required  to  determine  whether,  imports 
of  this  merchandise  cause  or  threaten 
material  injury  to  a  United  States 
industry. 

We  presented  a  questionnaire  to  the 
government  of  Thailand  in  Washington, 
DC,  on  March  29, 1985.  The  response  to 
our  questionnaire  was  received  on  May 
3.1985. 

On  April  15, 1985.  United  States  Steel 
Corporation  (U.S.  Steel)  became  a  party 
to  the  proceeding. 

On  June  3, 1985.  we  published  our 
preliminary  determination  that  benefits 
constituting  bounties  or  grants  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Thailand  of  pipes  and 
tubes  (50  FR  23331).  Our  notice  of 
preliminary  determination  gave 
interested  parties  an  opportunity  to 
submit  oral  and  written  views. 
Petitioners  and  respondents  requested  a 
hearing,  but  both  parties  subsequently 
withdrew  their  requests.  We  have 
received  written  views  from  interested 
parties  and  have  taken  them  into 
consideration  in  this  determination.  We 
conducted  verification  of  the  responses 
of  the  government  of  Thailand  and  the 
pipe  and  tube  companies  between  June  3 
and  June  13, 1985  in  Thailand. 

Scope  of  the  Investigation 

The  products  under  investigation  are 
circular  welded  carbon  steel  pipes  and 
tubes,  with  an  outside  diameter  of  .375 
inch  or  more  but  not  over  16  inches,  of 
any  wall  thickness,  and  currently 
classifiable  in  the  Tariff  Schedules  of 
the  United  States  Annotated  (ISMSA). 
under  items  610.3231.  610.3234.  610.3241. 
610.3242.  610.3243,  610.3252.  610.3254. 
610.3256.  610.3258  and  610.4925.  These 
products,  commonly  referred  to  in  the 
industry  as  standard  pipe  or  structural 
tubing,  are  produced  to  various  ASTM 
specifications,  most  notably  A-120,  A- 
53.  and  A-135. 

Analysis  of  Programs 

Throughout  this  notice,  we  refer  to 
certain  general  principles  applied  to  the 
facts  of  this  investigation.  These 
principles  are  described  in  the 


"Subsidies  Appendix"  attached  to  the 
notice  of  "Cold-Rolled  Carbon  Steel 
Flat-Rolled  Products  from  Argentina; 
Final  Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order."  which  was  published  in  the 
April  26, 1984,  issue  of  the  Federal 
Register  (49  FR  18006). 

For  purposes  of  this  determination, 
the  period  for  which  we  are  measuring 
bounties  or  grants  (the  review  period)  is 
calendar  year  1984. 

There  was  only  one  Thai  producer  of 
circular  welded  carbon  steel  pipes  and 
tubes  (pipes  and  tubes)  that  exported 
pipes  and  tubes  to  the  United  States 
during  the  review  period:  Thai  Steel  Pipe 
Industry  Company. 

Based  upon  our  analysis  of  the 
petition  and  the  response  to  our 
questionnaire,  our  verification,  and 
written  comments  received  from 
interested  parties,  we  determine  the 
following: 

I.  Programs  Determined  To  Confer 
Bounties  or  Grants 

We  determine  that  bountis  or  grants 
are  being  provided  to  manufacturers, 
producers,  or  exporters  in  Thailand  of 
pipes  and  tubes  under  the  following 
programs. 

A.  Export  Packing  Credits 

,  Petitioners  allege  that  producers  and 
exporters  of  pipes  and  tubes  receive 
preferential  export  financing.  Export 
packing  credits  are  short-term  loans 
used  for  either  pre-shipment  or  post- 
shipment  financing.  These  loans,  which 
are  provided  through  commercial  banks, 
can  be  rediscounted  at  the  Bank  of 
Thailand  through  its  export  refinancing 
facility.  Under  the  "Regulations 
Governing  the  Rediscount  of  Promissory 
Notes  Arising  from  Exports"  (B.E.  2514). 
the  commercial  banks  charge  the 
borrower  a  maximum  of  seven  percent 
interest  per  annum  for  the  export  credit, 
and  then  the  bank  rediscounts  these 
loans  at  five  percent  interest  with  tlie 
Bank  of  Thailand.  On  October  1, 1984, 
the  discount  rate  was  increased  to  nine 
percent  and  the  rediscount  rate  was 
increased  to  seven  percent.  These  loans 
are  provided  in  baht  for  up  to  180  days. 
When  a  company  receives  an  export 
packing  credit  on  a  sale,  it  msut  present 
the  bank  evidence  that  the  sale  has  been 
exported  by  the  due  date  of  the  loan.  If 
such  evidence  is  not  presented,  the 
company  is  charged  an  11  percent 
interest  penalty  on  the  total  amount  of 
the  loan.  If  the  company  can  prove  that 
the  sale  has  been  exported  within  60 
days  after  the  due  date,  then  the  11 
percent  interest  penalty  is  refunded.  If 
the  company  does  not  export  within  that 
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time  period,  it  cannot  receive  a  refund  or 
the  interest  penalty.  This  penalty  is 
charged  to  insure  that  companies  only 
take  out  packing  credits  to  finance 
actual  export  sales. 

Because  only  exporters  are  eligible  for 
these  loans,  we  determine  that  they  are 
countervailable  to  the  extent  that  they 
are  provided  at  preferential  rates.  As  the 
benchmark  for  short-term  loans,  it  is  our 
practice  to  use  the  national  average 
commercial  interest  rate  or  the  most 
comparable,  predominant  commercial 
interest  rate  for  short-term  financing. 
For  purposes  of  this  determination,  we 
are  using  a  weighted-average  interest 
rate  as  calculated  from  verified 
information  we  obtained  at  the  Bank  of 
Thailand  for  short-term  domestic  loans, 
bills,  and  overdrafts. 

Comparing  this  weighted-average 
interest  rate  to  the  rate  charged  on 
export  packing  credits,  we  find  that  the 
rate  on  export  packing  credits  is 
preferential.  However,  with  regard  to 
export  packing  credits  on  which  the  11 
percent  penalty  was  charged  and  not 
refunded,  the  interest  rate  is  not 
preferential  because  the  addition  of  the 
panelty  charge  to  the  interest  rate  of  the 
packing  credit  results  in  a  rate  that  is 
higher  than  the  commercial  benchmark 
interest  rate. 

During  the  review  period.  Thai  Steel 
Pipe  received  export  packing  credits  on 
exports  of  pipes  and  lubes  to  the  United 
States  on  which  penalties  were  charged 
but  refunded;  thus.  Thai  Steel  Pipe 
received  packing  credits  at  preferential 
interest  rates.  Applying  the  weighted- 
average  commercial  bank  interest  rate 
as  the  benchmark,  we  calculated  an 
estimated  net  bounty  or  grant  or  1.09 
percent  ad  valorem  for  exports  to  the 
United  States. 

B.  Tax  Certificates  for  Exports 

Petitioners  allege  that  producers  and 
exporters  of  pipes  and  tubes  benefit 
from  an  excessive  remission  of  indirect 
taxes  and  import  duties  on  their  exports. 
The  government  of  Thailand  issues  tax 
certificates  to  exporters  to  rebate 
indirect  taxes  and  import  duties  on 
inputs  into  the  exported  product.  The 
rebates  are  authorized  under  two 
programs. 

In  1981,  a  program  for  rebating 
indirect  taxes  and  import  duties  was 
implemented  through  the  "Tax  and  Duty 
Compensation  of  Exported  Goods 
Produced  in  the  Kingdom  Act" 
(hereinafter  the  Tax  and  Duty  Act).  The 
rebate  rates  under  the  Tax  and  Duty  Act 
are  computed  on  the  basis  of  a  1975 
input/output  (I/O)  study.  The  statistical 
base  for  the  I/O  study  was  updated  in 
1980.  Using  the  I/O  study,  the  Thai 
Ministry  of  Finance  computes  the  value 


of  total  inputs  (both  imports  and  local 
purchases)  at  ex-factory  prices.  It  also 
calculates  the  import  duties  and  indirect 
taxes  on  each  input.  The  Ministry  then 
calculates  two  rebate  rates  established 
under  the  Tax  and  Duty  Act:  A  "full" 
rebate  rate  that  includes  both  import 
duties  and  indirect  taxes,  and  a 
"normal"  rebate  rate  which  only 
includes  indirect  taxes.  The  normal 
rebate  rate  is  claimed  when  firms 
participate  in  Thailand's  individual 
customs  duty  drawback  program,  duty 
exemption  programs  on  imported  raw 
materials,  or  when  firms  do  not  use 
imported  materials  in  the  production 
process.  The  full  or  normal  rebate  rate, 
as  appropriate,  is  then  applied  to  the 
FOB  value  of  the  export  to  determine  the 
amount  of  rebate  that  will  be  provided. 
Under  the  Tax  and  Duty  Act  the  rebates 
are  paid  to  companies  through  tax 
certificates  which  can  be  used  to  pay 
other  tax  liabilities.  These  tax 
certificates  can  also  be  transferred  to 
other  companies  which  can  use  them  to 
pay  their  tax  liabilities.  The  current 
rebate  rates  on  99  covered  products  are 
listed  in  the  "Notification  of  the  Ministry 
of  Finance"  No.  Or.  1/2524.  Thai  Steel 
Pipe  receives  tax  certificates  at  the 
normal  rebate  rate  because  it 
participates  in  the  customs  duty 
drawback  program. 

The  alternative  program  authorizing 
the  rebate  of  indirect  taxes  is  the 
"Announcment  of  the  Ministry  of 
Finance"  No.  256/2524.  This  rebate 
authorization  was  announced  in  1971 
and  revised  in  1978.  This  "flat  rate 
rebate"  is  available  only  to  exporters  of 
galvanized  steel  pipe  with  coupling, 
which  is  not  a  product  under 
investigation;  the  flat  rate  rebate  also 
was  not  used  by  the  producer  who 
exported  pipes  and  tubes  during  the 
review  period.  Accordingly,  for  this 
determination,  we  have  considered  only 
the  rebate  program  provided  through  the 
Tax  and  Duty  Act. 

In  our  countervailing  duty 
investigation  of  Certain  Apparel  from 
Thailand,  we  examined  rebates  under 
the  Tax  and  Duty  Act  (50  FR  9818).  We 
found  that  the  program  was  intended  to 
rebate  indirect  taxes  and  import  duties 
and  that  the  rebate  rates  had  been 
reasonably  calculated.  However,  to  the 
extent  that  the  program  rebated  indirect 
taxes  and  import  duties  on  non- 
physically  incorporated  inputs,  the 
remissions  were  excessive. 

Therefore,  to  determine  whether  and 
the  extent  to  which  the  tax  certificates 
confer  an  excessive  remission  of 
indirect  taxes,  we  calculated  the  indirect 
tax  incidence  on  physically  incorporated 
inputs  at  FOB  prices.  We  then  compared 
the  percentage  by  which  the  authorized 


rebate  exceeds  the  allowable  rebate. 
Using  this  methodology,  the  overrebate 
equals  to  0.70  percent. 

Tax  certificates  were  not  received 
during  the  review  period.  However,  we 
verified  that  after  the  review  period 
Thai  Steel  Pipe  received  tax  certificates 
based  on  exports  of  pipes  and  tubes  to 
the  United  States  that  occurred  during 
the  review  period.  Since  the  receipt  of 
these  tax  certificates  constitutes  initial 
usage  of  the  program  by  a  Thai  exporter 
with  regard  to  exports  to  the  U.S.  of 
pipes  and  tubes,  and  since  we  are  able 
to  quantify  the  countervailable  benefits 
of  this  program,  we  are  adjusting  the 
cash  deposit  rate  by  0.70  percent  ad 
valorem  to  reflect  receipt  of  the  tax 
certificates. 

II.  Programs  Determined  Not  To  Be 
Used 

We  determine  that  the  manufacturers, 
producers  or  exporters  in  Thailand  of 
pipes  and  tubes  do  not  use  the  following 
programs. 

A.  Investment  Promotion  Act 

Petitioners  allege  that  producers  and 
exporters  of  the  products  under 
investigation  receive  benefits  imder  the 
Investment  Promotion  Act.  The 
Investment  Promotion  Act  (B.E.  2520)  of 
1977  provides  incentives  for  investment 
to  promote  development  of  the  Thai 
economy.  Administered  by  the  Board  of 
Investment  Promotion  Act  authorizes 
the  exemption  of  import  duties  and 
certain  taxes.  We  verified  that  Thai 
Steel  Pipe  did  not  receive  benefits  under 
this  program. 

B.  Export  Processing  Zones 

In  1979,  Export  Processing  Zones  were 
authorized  through  the  "Industrial 
Estates  Authority  of  Thailand  Act"  (B.E. 
2522).  One  export  processing  zone  has 
been  set  up  in  Thailand.  We  verified 
that  Thai  Steel  Pipe  is  not  located  in  an 
export  processing  zone. 

C.  Rediscount  of  Industrial  Bills 

Petitioners  allege  that  producers  and 
exporters  of  the  product  under 
investigation  receive  benefits  from  the 
rediscount  of  industrial  bills.  The  Bank 
of  Thailand  authorizes  rediscounts  for 
short-term  promissory  notes  arising  from 
industrial  activity.  The  Bank  of 
Thailand's  "Regulations  Governing  the 
Rediscount  of  Promissory  Notes  Arising 
from  Industrial  Undertakings"  permit 
commercial  banks  to  rediscount  short- 
term  promissory  notes  for  industrial 
purchases.  These  industrial  promissory 
notes  are  also  called  industrial  bills.  We 
verified  that  Thai  Steel  Pipe  did  not  use 
this  program. 
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D.  Electricity  Discounts  for  Exporters 

Petitioners  allege  that  exporters  of  the 
products  under  investigation  receive 
discounts  of  electricity  charges.  The 
three  electricity  authorities  in  Thailand 
provide  a  discount  of  20  percent  of  the 
electricity  rates  charged  to  producers  of 
export  products.  The  discount  is 
calculated  as  a  credit  which  is  deducted 
from  each  company's  electric  bill.  We 
verified  that  Thai  Steel  Pipe  did  not  use 
this  program. 

E.  Assistance  to  Trading  Companies 

Petitioners  allege  that  trading 
companies  in  Thailand  receive  benefits 
under  the  Investment  Promotion  Act.  In 
1978  the  Board  of  Investment  authorized 
certain  incentives  to  eligible  trading 
companies  under  section  36  of  the 
Investment  Promotion  Act.  These 
incentives  included  duty  exemption  for 
both  raw  materials  and  essential 
materials  used  in  export  production, 
exemptions  of  certain  business  taxes, 
double  deduction  of  foreign  marketing 
expenses  for  income  tax  purposes  and 
permission  to  maintain  foreign  currency 
accounts.  We  verified  that  Thai  Steel 
Pipe  did  not  export  through  Thai  trading 
companies. 

F.  Tax  Exemption  for  promoted 
Industries 

Petitioners  allege  that  "Promoted" 
industries  are  exempt  from  certain  sales 
taxes.  We  verified  that  this  benefit  is 
part  of  the  Investment  Promotion  Act 
and  that  Thai  Steel  Pipe  is  not  registered 
as  a  promoted  company  under  this  Act. 

G.  Export  Promotion  Fund 

U.S.  Steel,  an  interested  party,  alleged 
that  pipe  and  tube  exporters  may  have 
received  benefits  from  the  Export 
Promotion  Fund.  The  Export  Promotion 
Fund  provides  Hnancing  for  export 
promotion  activities  such  as  marketing 
research  and  trade  fairs  and  exhibits. 
We  verified  that  Thai  Steel  Pipe  did  not 
receive  benefits  from  the  Export 
Promotion  Fund. 

Petitioners'  Comments 

Comment  1:  The  Department  should 
include  the  benefits  of  an  export  packing 
credit  that  was  received  outside  the 
review  period  in  determining  the  cash 
deposit  rate  established  for  the  Export 
Packing  Credit  program. 

DOC  Position:  We  have  determined 
the  net  bounty  or  grant  conferred  by  this 
program  upon  pipes  and  tubes  exported 
during  the  review  period,  as  is  our 
normal  practice.  Petitioners  have  not 
provided  us  with  sufficient  reason  for 
departing  from  this  practice  and 
determining  the  benefit  from  this 
program  with  respect  to  merchandise 


exported  outside  our  review  period. 
Also  see  our  response  to  respondents' 
Comment  5. 

Comment  2:  The  Department  should 
not  include  foreign  currency  loans  in  the 
calculation  of  a  weighted-average 
commercial  benchmark. 

DOC  Position:  The  benchmark  used  in 
determining  the  benefit  of  export 
packing  credits  does  not  include  foreign 
currency  loans.  Our  benchmark  is 
calculated  using  short-term  domestic 
loans,  bills,  and  overdrafts.  All  of  these 
types  of  short-term  financing  are  baht- 
denominated. 

Comment  3:  The  Department,  when 
calculating  the  benefit  received  under 
the  Export  Packing  Credit  program, 
should  allocate  the  entire  benefit  of  all 
export  packing  credits  over  all  exports, 
and  then  calculate  the  net  subsidy  on 
those  exports  destined  for  the  United 
States. 

DOC  Position:  It  has  been  our 
consistent  practice  to  segregate  benefits, 
whenever  possible,  that  are  attributable 
to  exports  to  the  United  States.  In  the 
case  of  this  program,  we  were  able  to 
segregate  export  credits  received  for 
U.S.  sales  of  pipes  and  tubes.  Therefore, 
we  attributed  the  total  benefit  of  these 
loans  over  total  U.S.  exports  during  the 
review  period. 

Comment  4:  Flourite  and  basic 
industrial  chemicals  are  not  physically 
incorporated  items  and.  therefore, 
rebate  of  taxes  on  these  items  should  be 
included  in  determining  the  amount  of 
overrebate  of  indirect  taxes  under  the 
Tax  Certificates  for  Exports  program. 

DOC  Position:  All  items  not 
physically  incorporated  were  included 
in  our  calculation  of  the  amount  of 
overrebate  of  indirect  taxes  under  this 
program.  This  included  flourite  and 
basic  industrial  chemicals.  Respondents 
provided  no  documentation  to  show  that 
flourite  and  industrial  chemicals  are 
physically  incorporated,  therefore,  they 
were  not  included  in  our  calculation  of 
the  allowable  rebate. 

Comment  5:  The  Department  should 
determine  the  actual  amount  of  indirect 
taxes  paid  by  Thai  Steel  Pipe  in  order  to 
determine  the  amount  of  overrebate  of 
indirect  taxes  under  the  Tax  Certificates 
for  Exports  program. 

DOC  Position:  We  disagree.  This 
rebate  program,  as  operated  by  the 
government  of  Thailand,  does  not 
operate  on  a  company-specific  basis 
The  method  used  by  the  Thai 
government  to  establish  the  amount  of 
rebate  is  on  an  industry-wide  basis.  We 
have  stated  that  when  determining  an 
overrebate  of  indirect  taxes  our 
calculation  of  the  overrebate  should  be 
based  on  the  rebate  structure  of  the 
government  (see.  "Final  A^irmative 


Countervailing  Duty  Determination  and 
Countervailing  Duty  Order  Certain 
Apparel  from  Thailand"  (50  FR  9818)). 
Therefore,  in  determining  the  amount  of 
overrebate  of  indirect  taxes,  we 
calculated  the  amount  of  tax  rebate  on 
items  not  physically  incorporated  in  the 
subject  merchandise  based  upon  the 
Thai  government's  industry-wide  study 
of  indirect  tax  incidence.  Also  see  our 
position  to  Respondents'  Comment  6. 

Respondents'  Conunents 

Comment  1:  The  Department  should 
take  into  account  the  payment  of 
penalty  interest  on  export  packing 
credits  when  determining  whether  the 
loans  provide  countervailable  benefits. 

DOC  Position:  We  have  done  so.  See 
our  discussion  of  export  packing  credits 
in  the  section  "Programs  Determined  To 
Confer  Bounties  Or  Grants." 

Comment  2:  During  the  review  period 
the  Bank  of  Thailand  required  exporters 
to  enter  into  fixed  forward  exchange 
contracts  as  a  precondition  to  the 
receipt  of  a  packing  credit  loan. 
Therefore,  the  Department  should 
include  the  exchange  cost  incurred  on 
certain  packing  credit  loans  in  its 
determination  of  whether  the  loans  have 
been  given  at  an  interest  rate  below  the 
benchmark  rate. 

DOC  Position:  All  those  packing 
credit  loans  for  which  the  company 
incurred  exchange  losses  were  also 
subject  to  a  penalty  interest  of  11 
percent  for  late  shipment  or  non- 
shipment.  The  interest  rate  on  those 
packing  credits  plus  the  additional  11 
percent  penalty  is  above  our  benchmark 
rate  and  did  not  provide  a 
countervailaWe  benefit  to  the  company. 
Therefore,  the  issue  of  exchange  costs  is 
moot. 

Comment  3:  The  effective  interest  rate 
on  loans  where  interest  is  paid  in 
advance  is  higher  than  the  rate  on  loans 
where  interest  is  paid  on  the  repayment 
date.  Therefore,  the  Department  should 
use  the  effective  rate  of  the  packing 
credits  when  calculating  the  benefit  of 
the  loans. 

DOC  Position:  Because  respondents 
did  not  establish  that  the  benchmark 
rate  is  an  effective  rate,  we  have 
assumed  that  it  is  a  nominal  rate. 
Therefore,  we  have  compared  it  to  the 
nominal  interest  rate  [i.e.,  not  reflecting 
prepayment)  on  export  packing  credits. 

Comment  4:  The  Department,  in  its 
calculation  of  a  weighted-average 
commercial  benchmark,  should  include 
interest  rates  on  domestic  bills. 

DOC  Position:  We  agree.  Our 
benchmark  is  comprised  of  the  interest 
rates  on  bank  overdrafts,  short-term 
domestic  loans  and  domestic  bills. 
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Comment  5:  The  Department  should 
iletermine  that  the  Tax  Certificates  for 
Exports  program  did  not  provide  any 
benefits  to  Thai  pipe  and  tube  exporters 
during  the  review  period  and.  therefore, 
that  the  program  was  not  used. 

DOC  Posit/on:  Although  tax 
certificates  based  on  exports  to  the 
United  States  were  not  received  by  Thai 
exporters  during  the  review  period,  we 
verified  that  Thai  Steel  Pipe  has 
received  tax  certificates  for  exports  of 
pipes  and  tubes  to  the  United  States. 
These  certificates  were  received  by  Thai 
Steel  Pipe  after  the  review  period,  but 
before  verification.  Since  we  verified 
that  the  company  has  received  these 
benefits  applicable  to  U.S.  exports,  and 
we  are  able  to  quantify  these  benefits, 
we  are  adjusting  the  cash  deposit  rate 
for  this  program  to  reflect  receipt  of 
benefits  from  the  program  outside  the 
review  period. 

As  discussed  above,  we  did  not  adjust 
the  bonding  rate  on  the  Export  Packing 
Credit  program  to  reflect  receipt  of 
packing  credits  outside  the  review 
period  (see,  petitioners"  Comment  1). 
This  is  because  of  the  different 
circumstances  surrounding  the  two 
programs.  Export  packing  credits  were 
used  by  Thai  Steel  Pipe  during  our 
review  period.  We  have  no  reason  to 
suspect  that  the  level  of  benefits  arising 
from  that  program  during  the  review 
period  is  not  representative  of  the 
benefits  currently  being  received.  Tax 
certificates,  on  the  other  hand,  were  not 
received  during  the  review  period.  Yet, 
they  were  used  subsequent  to  the 
review  period  for  the  first  time  with 
respect  to  exports  to  the  U.S.  Thus,  it  is 
reasonable  to  assume  that  current 
imports  Into  the  U.S.  are  benefiting  from 
this  program. 

In  these  circumstances,  where 
benefits  arising  subsequent  to  the 
review  period  are  being  used  for  the  first 
time  and  where  the  receipt  of  the  benefit 
is  verified,  we  deem  it  appropriate  to 
adjust  the  cash  deposit  rale  to  reflect  the 
level  of  benefits  accruing  to  current 
imports.  Where  the  program  was  used 
during  the  review  period,  however,  and 
where  there  have  been  no  changes  in  the 
program  subsequent  to  our  reivew 
period,  the  level  of  benefits  found  during 
the  review  period  is  the  appropriate 
basis  for  calculating  the  countervailing 
duty  rate. 

Comment  6:  The  Department,  when 
determining  the  amount  of  overrebate  of 
indirect  taxes  on  exports  of  pipes  and 
tubes,  should  compare  the  rebate  rate 
received  by  the  exporters  (1.96  percent) 
to  the  amount  of  indirect  taxes  on 
physically  incorporated  inputs  for  the 
product  group  I/O  106.  secondary  steel 
products  including  pipes  and  tubes. 


DOC  Position:  Exporters  of  pipes  and 
tubes  receive  a  rebate  under  the  Tax 
Certificates  for  Exports  program  of  1.96 
percent.  This  is  the  rebate  rate 
calculated  by  the  government  of 
Thailand  based  on  the  average  indirect 
tax  incidence  for  all  products  in  export 
category  CCCN  73  (iron  and  steel). 
There  are  four  Input-Output  categories 
covered  by  CCCN  73:  I/O  105  (iron  and 
steel),  I-0 106  (secondary  steel 
products), 

I/O  110  (structural  metal  products),  and 
I/O  111  (other  fabricated  metal 
products).  Pipe  and  tube  is  included  in  1/ 
O  106.  The  average  incidence  of  indirect 
taxes  for  each  of  the  I/O  categories  is 
used  to  calculate  the  allowable  rebate 
rate  for  CCCN  73.  Since  the  calculation 
of  the  rebate  of  indirect  taxes  is  based 
on  all  four  I/O  categories,  we  believe 
that  the  calculation  of  the  overrebate 
should  also  be  based  on  all  four  I/O 
categories.  In  any  event,  respondents 
were  unable  to  demonstrate  that  the 
average  incidence  of  indirect  taxes  on 
physically  incorporated  inputs  in  I/O 
category  106  more  accurately  reflects 
the  actual  indirect  tax  incidence 
experience  of  pipe  and  tube  exporters 
than  the  average  incidence  of  indirect 
taxes  on  physically  incorporated  items 
in  CCCN  category  73.  Therefore,  to 
determine  the  amount  of  overrebate 
provided  to  pipe  and  tube  exporters,  we 
compared  the  authorized  rebate  rate 
received  under  CCCN  73  to  the  average 
incidence  of  indirect  taxes  on  physically 
incorporated  inputs  for  all  four  I/O 
categories  which  constitute  CCCN  73. 

Verification 

In  accordance  with  section  776(aJ  of 
the  Act,  we  verified  the  data  used  in 
making  our  final  determination.  During 
verification  we  followed  normal 
verification  procedures,  including 
meetings  with  government  officials  and 
inspection  of  accounting  records  of 
companies  exporting  pipes  and  tubes  to 
the  United  States. 

Administrative  Procedures 

We  afforded  interested  parties  an 
opportunity  to  present  oral  views  in 
accordance  with  our  regulations  (19  CFR 
355.35).  Neither  of  the  parties  decided  to 
participate  in  a  public  hearing.  In 
accordance  with  the  Department's 
regulations  (19  CFR  355.34(a)),  written 
views  have  been  submitted  and 
considered  in  this  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  703(d)  of 
the  Act,  on  June  3, 1985.  we  instructed 
the  U.S.  Customs  Service  to  suspend 
hquidation  of  all  entries  of  certain 
circular  welded  carbon  steel  pipes  and 


tubes  from  Thailand.  In  accordance  %vith 
section  706(a)  of  the  Act,  as  of  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  liquidation  of  all 
entries  of  this  merchandise  or 
withdrawals  from  warehouse  for 
consumption,  will  continue  to  be 
suspended,  and  the  Customs  Service 
shall  require  a  cash  deposit  for  each 
such  entry  of  the  merchandise  made  on 
or  after  the  date  of  publication  of  this 
notice  in  the  Federal  Register  in  the 
amount  of  1.79  percent  ad  valorem  and 
shall  assess  countervailing  duties  in 
accordance  with  section  706(a)(1)  and 
751  of  the  Act.  This  suspension  will 
remain  in  effect  until  further  notice. 

This  notice  is  published  pursuant  to 
sections  303.  705  and  706  of  the  Act  (19 
use.  1303. 1671d  and  1871e}. 
Wimam  T.  Aicbey. 

Acting  Assistant  Secretary  for  Trade 
Administration.     ^ 

August  7.  1985. 

|FR  Doc.  8S-19327  Filed  8-13-85:  8:45  am] 

BIUJNOCOOE  3S10-0S-II 


University  of  CaUfomia;  Deciskm  on 
Application  for  Duty-Free  Entry  of 
Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational. 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L  89-651. 
80  Stat.  897;  15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30 
a.m.  and  5:00  p.m.  in  Room  1523.  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Avenue.  NW..  Washington. 
DC. 

Docket  No.  84-109.  Applicant: 
University  of  California.  Livermore.  CA 
94550.  Instrument:  Scanning  Electron 
Microscope.  Model  JSM-35CF  with 
Accessories,  Manufacturer:  Joel.  Ltd.. 
Japan.  Intended  use:  See  notice  at  49  FR 
17374. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Reasons:  The  foreign  article  provides 
a  90°  tilt  eucentric  goniometer  stage  and 
a  guaranteed  resolution  of  15 
nanometers  at  a  working  distance  of  39 
millimeters.  The  capabihty  of  the  foreign 
instrument  described  above  is  pertinent 
to  the  applicant's  intended  purpose.  We 
know  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instnunent  for  the 
applicant's  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
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to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105,  Importation  of  Duty-Free 
Educational  and  Scientific  Materials) 

Frank  W.  Creel, 

Director.  Statutory  Import  Programs  Staff. 
|FR  Doc.  85-19347  Filed  8-13-85;  8:45  am) 

BtUJNGCOOC  SSIO-OS-M 


University  of  Nevada;  Decision  on 
Application  for  Duty-Free  Entry  of 
Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89-651, 
80  Stat.  897: 15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30  AM 
and  5:00  PM  in  Room  1523.  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC. 

Docket  No.  8S-086.  Applicant: 
University  of  Nevada,  Reno,  Reno,  NV 
89512.  Instrument:  Hand  Held  Ratioing 
Radio-meter  System,  Model  HHRR  with 
Accessories.  Manuf=icturer;  Barringer 
Research  Limited,  Canada.  Intended 
use:  See  notice  at  50  FR  9476. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Reasons:  The  foreign  instrument 
provides  in  situ  reflectance  ratioing 
spectral  measurements  with  a  field  of 
view  of  2.0  degrees  by  2.0  degrees.  The 
National  Institutes  of  Health  advises  in 
its  memorandum  dated  May  30, 1985 
that  (1)  the  capability  of  the  foreign 
instrument  described  above  is  pertinent 
to  the  applicant's  intended  purpose  and 
(2)  it  Icnows  of  no  domestic  instrument 
or  apparatus  of  equivalent  scientific 
value  to  the  foreign  instrument  for  the 
applicant's  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105.  Importation  of  Duty-Free 
Educational  and  Scientiflc  Materials) 

Frank  W.  Cieel, 

Director  Statutory  Import  Programs  Staff. 
|FR  Doc.  85-1934«  Filed  8-13-85:  8:45  am) 

BiLUNQ  COOC  3510-OS-M 


Yale  University  et  al.;  Applications  for 
Duty-Free  Entry  of  Scientific 
Instruments 

Pursuant  to  section  6(c)  of  the 
Educational.  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651:  80  Stat.  897;  15  CFR  Part  301), 
we  invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
§  301.5(a)  (3)  and  (4)  of  the  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  Applications  may  be 
examined  between  8:30  a.m.  and  5:00 
p.m.  in  Room  1523.  U.S.  Department  of 
Commerce.  14th  and  Constitution 
Avenue.  NW..  Washington.  DC. 

Docket  No.  85-044R.  Applicant:  Yale 
University,  Dunham  Laboratory,  10 
Hillhouse  Avenue,  New  Haven,  CT 
06520. 

Instrument:  CO,  Laser,  Model  TEA- 
601  with  Accessories.  Original  notice  of 
this  resubmitted  application  was 
published  in  the  Federal  Register  of 
January  8. 1985. 

Docket  No.  85-227.  Applicant: 
Northwestern  University,  311  E.  Chicago 
Avenue,  Chicago,  IL  60611.  Instrument: 
Casting  Machine.  Manufacturer:  Ohara. 
Japan.  Intended  Use:  Studies  of 
titanium-base  alloys  for  dental  I 

prosthetic  application.  Application 
received  by  Commissioner  of  Customs: 
June  17, 1985. 

Docket  No.  85-238.  Applicant: 
Georgetown  University  School  of 
Medicine,  Department  of  Anatomy,  3900 
Reservoir  Road,  N.W.,  Washington,  DC 
20007.  Instrument:  Electron  Microscope 
(Side  Entry  Goniomr ter).  Model  JEM- 
1200EX  and  Accessories.  Manufacturer: 
JEOL.  Limited,  Japan.  Intended  use: 
Experiments  to  attain  a  better 
understanding  of  the  biology  of  cells, 
leading  to  a  more  effective  control  of 
disease.  Research  will  be  conducted  in 
the  following  areas: 

Cell  biology  of  glomerular 
ultrafiltration. 

Protecting  kidney's  from  ischemic 
injury. 

The  role  of  the  Sertoli  cell  in 
spermatogenesis  (cell  biology  of  testis 
and  epididymis). 

Hormonal  control  of  the  testis.  i 

Infertility  following  vasectomy 
reversal. 

Spinal  cord  injury:  Alterations  in 
barrier  permeability. 

Processing  of  acoustic  information. 


Immunoelectron  microscopy  studies  of 
whole-mount  cultured  chromatophores. 

Ultrastructural  development  of 
antennal  center. 

Standardized,  reproducible  spinal 
cord  injury  model. 

In  addition  the  instrument  will  be 
used  in  the  training  of  graduate  students 
requiring  fine  structural  work  in  their 
doctoral  thesis  research.  Application 
received  by  Commissioner  of  Customs: 
July  12, 1985. 

Docket  No.  85-239.  Applicant: 
Polytechnic  Institute  of  New  York,  333 
Jay  Street,  Brooklyn,  NY  11201. 
Instrument:  Circular  Dichroism 
Spectrophotometer,  Model  J-500A. 
Manufacturer:  Japan  Spectroscopic 
Company,  Limited,  Japan.  Intended  use: 
Studies  of  human  and  monkey  eye 
vitreous  samples  and  solutions  of  model 
compounds  for  the  eye  vitreous 
structure;  namely,  solution  of 
polysaccharides,  proteins  and 
complexes  thereof.  Graduate  students 
pursuing  research  studies  for  the 
Master's  degree  or  Ph.D.  in  chemistry 
will  be  trained  in  the  use  of  the  article, 
and  will  perform  the  above  research 
studies.  Application  received  by 
Commissioner  of  Customs:  July  12, 1985. 

Docket  No.  85-240.  Applicant: 
American  Red  Cross,  9312  Old 
Georgetown  Road,  Bethesda,  MD  20814. 
Instrument:  Circular  Dichroism 
Spectrophotometer,  Model  J-500C. 
Manufacturer:  Japan  Spectroscopic 
Company,  Limited,  Japan.  Intended  use: 
Studies  of  plasma  proteins  including 
antithrombin  III,  Cl-inhibitor.  alpha  2- 
macroglobulin,  protein  C  and  Clq,  r  and 
8.  The  experiment  to  be  conducted  will 
include: 

(i)  Examine  the  thermal  denaturations 
uf  selected  plasma  proteins. 

(ii)  Examine  conformational  changes 
occurring  in  Clq,  r  and  s,  fibronectin  and 
alpha  2M  as  a  result  of  interaction  with 
ligands,  such  as  heparin  and  CA'*. 

(iii)  Examine  conformational  changes 
associated  with  the  interaction  of 
fibronectin  and  collagen  chains. 

(iv)  Examine  the  time  dependent 
conformation  changes  associated  with 
the  reaction  of  alpha  2-macroglobulin 
with  proteases  and  methylamine. 

(v)  Examine  conformational  changes 
associated  with  the  interaction  of 
protein  C  with  CA'*,  Zn»*  and  with 
protein  S. 

Application  received  by 
Commissioner  of  Customs:  July  12. 1985. 

Docket  No.  85-241.  Applicant: 
University  of  Texas  Medical  Branch  at 
Galveston,  200  University  Boulevard, 
Galveston,  TX  77550-2772.  Instrument: 
Electron  Microscope,  Model  JEM-IOOCX 
with  Accessories.  Manufacturer:  JEOL 
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Co..  Limited,  Japan.  Intended  use: 
Studies  of  axons  in  mammalian  nerves 
to  better  understand  how  nerves 
respond  to  injury  and  ultimately  to 
improve  therapy  for  various  types  of 
human  nerve  damage.  The  article  will 
also  be  used  to  teach  the  effective  use  of 
the  electron  microscope  in  health 
related  research.  Application  received 
by  Commissioner  of  Customs:  July  18. 
1985. 

Docket  No.  85-242.  Applicant:  Eunice 
Kennedy  Shriver  Center  for  Mental 
Retardation.  Incorporated.  200  Trapelo 
Road.  Waltham,  MA  02254.  Instrument: 
Gas  Chromatograph.  Mass 
Spectrometer.  Model  MM70-250SE  with 
Accessories.  Manufacturer  VG 
Analytical  Ltd..  United  Kingdom. 
Intended  use:  Studies  of  high  molecular 
weight  glycoconjugates  including: 
complex  neutral  glycosphingolipids, 
gangliosides  and  oligosaccharides. 
Investigations  will  be  conducted  to 
determine  the  structure  of  biologically 
important  cell  surface  gylcoconjugates 
and  develop  LC/MS  methods  for  their 
analysis  using  a  moving-belt  tyjje 
interface  with  CI  and  FAB  ionization. 
Application  received  by  Commissioner 
of  Customs:  July  18. 1985. 

Docket  No.  85-243.  Applicant:  TuJane 
University.  2000  Percival  Stern  Hall. 
New  Orleans.  LA  70118.  Instrument: 
Electron  Microscope.  Model  410LS  with 
Accessories.  Manufacturer:  N.V.  Philips, 
The  Netherlands.  Intended  use:  The 
instrument  is  intended  to  be  used  for 
such  diverse  projects  as  studies  on:  (1) 
Tapeworm  membrane  ultrastructure  and 
its  relationship  to  cytoskeletal  elements; 
(2)  cardiac  muscle  structure  and 
development;  (3)  dystrophyic  vs.  normal 
skeletal  muscle  development;  (4) 
regeneration  of  retinal  tissues;  (5)  X-ray 
microanalysis  of  the  elemental  contents 
of  various  cellular  inclusions,  or  of 
geological,  or  orthopedic  specimens,  etc. 
The  instrument  will  also  be  used  in  a 
'■I...,  j^  111  Cifcuiiuii  »»iioioSCwjjy,  vViiicn 
includes  optical  theory,  instruciton  in 
basic  microtechnique  and  the 
application  of  transmission  electron 
microscopy  to  a  variety  of  research 
investigations  in  both  the  biological  and 
physical  sciences.  Application  received 
by  Commissioner  of  Customs:  July  22. 
1985. 

(Catalog  of  Federal  Domestic  AssisUnce 
Program  No.  11.105,  Importation  of  Duty-Free 
Educational  and  Scientiflc  Materials) 
Frank  W.  Crael. 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  85-19349  Filed  8-13-85:  8:45  am) 

MLLMQCODC  SSW-OS-M 


Kent  State  Unlversfty;  Decision  on 
Application  for  Duty-Free  Entry  of 
Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational. 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L  89-651. 
80  Stat.  897;  15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30 
a.m.  and  5:00  p.m.  in  Room  1523.  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Avenue  NW..  Washinfiton. 
DC. 

Docket  No.:  85-088.  Applicant:  Kent 
State  University.  Kent,  OH  44242. 
Instrument:  Automatic  Recording 
Spectropolarimeter,  Model  J-500A  with 
Accessories.  Manufacturer:  Japan 
Spectroscopic  Company,  Ltd.,  Japan. 
Intended  use:  See  notice  at  50  FR  7944. 

Comments:  None  received. 

Decision:  Approved.  No  instnunent  of 
equivalent  scientific  value  to  the  foreign 
instnunent,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Reasons:  The  foreign  instrument 
provides  measurement  of  circular 
dichroism  spectra  and  high  frequency 
switching  (50  000)  times  per  second) 
between  left-  and  right-circularly 
polarized  light.  The  National  Institutes 
of  Health  advises  in  its  memorandum 
dated  May  30, 1985  that  (1)  the 
capability  of  the  foreign  instrument 
described  above  is  pertinent  to  the 
applicant's  intended  purpose  and  (2)  it 
knows  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  for  the 
applicant's  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105.  Importation  of  Duty-Free 
Educational  and  Scientific  Materials) 
Frank  W.  Creel. 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc  85-19343  Filed  »-13-85;  8:45  am) 

BLXJilG  CODE  3»ti>-DS-M 


Michigan  Technotogical  University; 
Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  6(c]  of  the  Educational. 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89-651. 
80  Stat.  897;  15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30 
a.m.  and  5:00  p.m.  in  Room  1523.  U.S. 
Department  of  Conunerce,  14th  and 
Constitution  Avenue.  NW.,  Washington. 
DC. 


Docket  No.  85-115.  Applicant: 
Michigan  TechnologicaJ  University. 
Houghton.  MI  49931.  Instrument: 
Automated  X-ray  Diffractometer.  Model 
D  500  and  Accessories.  Manufacturer 
Siemens  AG.  West  Germany.  Intended 
use:  See  notice  at  50  FR  13843. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Reasons:  The  foreign  instrument 
provides  a  photon  counting  efficiency 
that  is  better  by  a  factor  of  about  100 
than  that  of  conventional  systems  and 
an  angular  precision  of  0.001  degrees  2  8 
(theta).  The  National  Bureau  of 
Standards  advises  in  its  memoreindum 
dated  June  12. 1985  and  that  (1)  the 
capability  of  the  foreign  instrument 
described  above  is  pertinent  to  the 
applicant's  intended  purpose  and  (2)  it 
knows  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instnunent  for  the 
applicant's  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  Umted  States. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105.  Importation  of  Duty-Fr«e 
Educational  and  Scientific  Materials) 
Frank  W.  Cieel. 

Director,  Statutory  Import  Programs  Staff. 
(FR  Doc.  85-19344  Filed  8-13-85;  8:45  am| 

BHJJMGCOOE  SS10-0S-M 

Microelectronics  Center  of  North 
Carolina;  Decision  on  Application  for 
Duty-Free  Entry  of  Scientific 
Instrument 

This  decision  in  made  pursuant  to 
section  6(c)  of  the  Educational. 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89-651, 
80  Stat.  897;  15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30 
a.m.  and  5«)  p.m.  in  Room  1523.  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Avenue,  NW.,  Washinfiton. 
DC. 

Docket  No.  85-091R.  Applicant 
Microelectronics  Center  of  North 
Carolina.  Research  Triangle  Park,  NC 
27709.  Instrument:  Excimer  Laser,  with 
Accessories.  Manufacturer  Lumonics 
Incorporated,  Canada.  Intended  use:  See 
notice  at  50  FR  21481. 

Comments;  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
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intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Reasons:  The  foreign  instrument 
provides  a  maximum  pulse  energy  of  1.5 
joules  with  a  trapezoid  (uniform)  beam 
profile.  The  capability  of  the  foreign 
instnunent  described  above  is  pertinent 
to  the  applicant's  intended  purpose.  We 
know  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  for  the 
applicant's  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 

((^taiog  of  Federal  Domestic  Assistance 
Program  No.  11.105.  Importation  of  Duty-Frte 
Educational  and  Scientiric  Materials) 

Frank  W.  Cre«l.  Dirvctor, 

Statutory  Import  Programs  Staff. 

|FR  Doc.  85-19345  Filed  8-13-85:  8:45  am] 

■lUJNG  COM  SStO-OS-M 


Rensselaer  Polytectinic  Institute; 
Decision  on  Application  for  Outy-Free 
Entry  of  Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational. 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  8&-651. 
80  Stat.  897;  15  CFR  par.  301).  Related 
records  can  be  viewed  between  8:30 
a.m.  and  5:00  p.m.  in  Room  1523,  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Avenue.  NW..  Washington, 
DC. 

Docket  No.  85-129.  Applicant: 
Rensselaer  Polytechnic  Institute.  Troy, 
NY  12180-3590.  Instrument:  Microscope 
Stage  System.  Manufacturer:  Autoscan 
Systems  Pty..  Ltd..  Australia.  Intended 
use:  See  notice  at  50  FR  15596. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  if  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Reasons:  This  is  a  compatible 
accessory  for  an  instrument  previously 
imported  for  the  use  of  the  applicant. 
The  instrument  and  accessory  were 
made  by  the  same  manufacturer.  The 
National  Bureau  of  Standards  advises  in 
its  memorandum  dated  June  4. 1985  that 
the  accessory  is  pertinent  to  the 
intended  uses  and  that  it  knows  of  no 
comparable  domestic  accessory. 

We  know  of  no  domestic  accessory 
which  can  be  readily  adapted  to  the 
instrument. 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105.  Importation  of  Duly-Free 
Educational  and  Scientific  Materials) 
Frank  W.  Creel. 

Director.  Statutory  Import  Programs  Staff. 
(FR  Doc.  85-19346  Filed  &-13-85;  8:45  am] 
BILUNG  CODE  3510-OS-M 


[A-403-401] 

Carbon  Steel  Structural  Shapes  From 
Norway;  Postponement  of  Final 
Antidumpting  Duty  Determination 

agency:  International  Trade 
Administration,  Import  Administration. 
Commerce. 
action:  Notice. 

summary:  This  notice  informs  the  public 
that  the  Department  of  Commerce  (the 
Department)  has  received  a  request  from 
the  respondent  in  this  investigation  to 
postpone  the  final  determination,  as 
provided  for  in  section  735{a)(2)(Aj  of 
the  Tariff  Act  of  1930.  as  amended  (the  -^ 
Act)  (19  U.S.C.  1673d(a)(2)(A)).  Based  on 
this  request,  we  are  postponing  our  final 
antidumping  duty  determination  as  to 
whether  sales  of  carbon  steel  structural 
shapes  from  Norway  have  occurred  at 
less  than  fair  value  until  not  later  than 
October  16. 1985. 
EFFECTIVE  DATE:  August  14. 1985. 
FOR  FURTHER  INFORMATION  CONTACT 

Tern  A.  Feldman,  Office  of 
Investigations.  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue.  NW.. 
Washington  D.C.  20230;  telephone  (202) 
377-3534. 

SUPPLEMENTARY  INFORMATION:  On 

January  9. 1985.  we  announced  the 
initiation  of  an  antidumping  duty 
investigation  to  determine  whether 
carbon  steel  structural  shapes  from 
Norway,  are  being,  or  are  likely  to  be. 
sold  in  the  United  States  at  less  than  fair 
value  (50  FR  2317).  We  issued  our 
preliminary  affirmative  determination 
on  June  3. 1985  (50  FR  23326).  That 
notice  stated  that  we  would  issue  a  final 
determination  by  August  12, 1985.  On 
June  11. 1985.  counsel  for  respondent, 
Norsk  Jemverk  A.S..  requested  that  we 
extend  the  period  for  the  final 
determination  for  30  days  in  accordance 
with  section  735(a)(2)(A)  of  the  Act.  On 
June  28, 1985.  we  published  a  notice  of 
postponement  of  our  final  determination 
until  September  11, 1985  (50  FR  26815). 
On  July  30, 1985,  counsel  for  respondent 
requested  that  we  further  extend  the 
period  for  the  final  determination  until 
not  later  than  the  135th  day  after 
publication  of  our  preliminary 
determination.  Norsk  Jemverk  A.S. 


accounts  for  a  significant  proportion  of 
exports  of  the  subject  merchandise  to 
the  United  States,  and  thus  is  qualified 
to  make  this  request.  If  a  qualified 
exporter  properly  requests  an  extension 
after  an  affirmative  preliminary 
determination,  the  Department  is 
required,  absent  compelling  reasons  to 
the  contrary,  to  grant  the  request. 
Accordingly,  we  grant  the  request  and 
postpone  our  final  determination  until 
not  later  than  October  16. 1985. 

This  notice  is  published  pursuant  to 
section  735(d)  of  the  Act. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  carbon  steel  structural 
shapes,  which  cover  hot-rolled,  forged, 
extruded,  or  drawn,  or  cold-formed  or 
cold-finished  carbon  steel  angles, 
shapes,  or  sections,  not  drilled,  not 
punched,  and  not  otherwise  advanced, 
and  not  conforming  completely  to  the 
apecificdiiuns  given  ill  the  headnotes  to 
Schedules  6,  Part  2,  Subpart  B  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  ("TSUSA"),  for  blooms 
billets,  slabs,  sheet  bars,  bars,  wire  rods, 
plates,  sheets,  strip,  wire,  rails,  joint 
bars,  tie  plates,  or  any  other  tubular 
products  set  forth  in  the  TSUSA,  having 
a  maximum  cross-sectional  dimension  of 
3  inches  or  more,  as  currently  provided 
for  in  items  609.8005.  609.8035.  609.8041, 
or  609.8045  of  the  TSUSA.  Such  products 
are  generally  referred  to  as  structural 
shapes. 

Gilbert  B.  Kaplan. 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 
August  7, 1985. 
[FR  Doc.  85-19324  Filed  8-13-85:  8:45  am] 

BILLING  CODE  3510-DS-M 


[A-433-501] 

Oil  Country  Tubular  Goods  From 
Austria;  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value 

agency:  International  Trade 
Administration/Import  Administration/ 
Commerce. 
action:  Notice. 

summary:  We  have  preliminarily 
determined  that  oil  country  tubular 
goods  from  Austria  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value,  and  have  notified 
the  U.S.  International  Trade 
Commission  (ITC)  of  our  determination. 
We  have  also  directed  the  U.S.  Customs 
Service  to  suspend  the  liquidation  of  all 
entries  of  oil  country  tubular  goods  from 
Austria  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption,  on  or 
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after  the  date  of  publication  of  this 
notice,  and  to  require  a  cash  deposit  or 
bond  for  each  entry  in  an  amount  equal 
to  the  estimated  dumping  margin  as 
described  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

If  this  investigation  proceeds 
normally,  we  will  make  our  final 
determination  by  October  21, 1985. 
EFFECTIVE  DATE:  August  14, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Paul  Thran,  Office  of  Investigations, 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  15th  Street  and 
Constitution  Avenue.  NW..  Washington. 
D.C.  20230;  telephone:  (202)  377-3963. 
SUPPLEMENTARY  INFORMATION: 

Preliminary  Determination 

We  have  preliminarily  determined 
that  oil  country  tubular  goods  from 
Austria  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value,  as  provided  in  section  733(b)  of 
the  Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1673b(b))  (the  Act).  We  made  fair 
value  comparisons  on  ail  sales  of  the 
class  or  kind  of  merchandise  to  the 
United  States  during  the  period  of 
investigation.  Comparisons  were  based 
on  the  United  States  price,  third  country 
price,  and  constructed  value.  The 
weighted-average  margin  is  2.93  percent. 

Case  History 

On  February  28, 1985.  we  received  a 
petition  from  the  United  States  Steel 
Corporation  on  behalf  of  the  domestic 
oil  country  tubular  goods  industry.  Lone 
Star  Steel  Company.  LTV  Corporation, 
and  CF&I  Corporation  later  joined  as  co- 
petitioners.  In  compliance  with  the  filing 
requirements  of  §  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36). 
the  petition  alleged  that  imports  of  oil 
country  tubular  goods  from  Austria  are 
being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Act,  and  that  these  imports  are 
materially  injuring,  or  are  threatening 
material  injury  to,  a  United  States 
industry.  The  petition  also  alleged  that 
sales  of  the  subject  merchandise  were 
being  made  at  less  than  the  cost  of 
production.  After  reviewing  the  petition, 
we  determined  that  it  contained 
sufficient  grounds  upon  which  to  initiate 
an  antidumping  investigation.  We 
notified  the  ITC  of  our  action  and 
initiated  such  an  investigation  on  March 
20, 1985  (50  FR  12069).  On  April  17, 1985, 
the  ITC  determined  that  there  is  a 
reasonable  indication  that  imports  of  oil 
country  tubular  goods  from  Austria  are 
materially  injuring  a  U.S.  industry  (50  FR 
16173). 
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We  presented  an  antidumping 
questionnaire  to  counsel  for  Voest- 
Alpine  AG,  the  sole  Austrian  producer 
of  the  products  under  investigation,  on 
April  8. 1985. 

Products  Under  Investigation 

The  products  under  investigation  are 
oil  country  tubular  goods.  A  ftu-ther 
description  of  the  products  is  contained 
in  the  appendix  to  this  notice. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  the 
subject  merchandise  in  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price 
with  the  foreign  market  value  on  all 
sales  of  the  subject  merchandise  made 
during  the  period  of  investigation. 

United  States  Price 

Where  the  merchandise  was  sold  to 
unrelated  U.S.  purchasers  prior  to  its 
importation  into  the  United  States,  we 
used  the  purchase  price  of  the  subject 
merchandise,  as  provided  in  section 
772(b)  of  the  act,  to  represent  the  United 
States  price.  We  calculated  the  purchase 
price  based  on  the  C.I.F.  duty  paid  price 
to  the  first  unrelated  United  States 
purchaser.  We  deducted  brokerage 
charges,  export  taxes,  U.S.  duty,  foreign 
inland  freight,  ocean  freight,  and  marine 
insurance,  where  appropriate. 

We  used  exporter's  sales  price  (ESP) 
as  the  United  States  price  where  the 
merchandie  was  sold  after  importation, 
as  provided  for  in  section  772(c)  of  the 
Act.  We  deducted  brokerage  charges, 
U.S.  duty,  inland  freight,  ocean  freight, 
marine  insurance.  U.S.  processing 
expenses,  credit,  and  other  selling 
expenses,  where  appropriate. 

Foreign  Market  Value 

In  accordance  with  section  773(a),  we 
calculated  foreign  market  value  based 
on  sales  to  third  country  markets  or 
constructed  value,  as  home  market  sales 
were  not  sufficient  to  provide  a  viable 
comparison.  We  made  comparisons  of 
"such  or  similar"  merchandise  based  on 
grade,  thickness,  diameter,  and  end 
treatment  categories  selected  by 
Commerce  Department  industry  experts. 

The  petitioners  alleged  that  sales  to 
third  countries  were  at  prices  below  the 
cost  of  production.  We  examined 
production  costs,  including  materials, 
labor,  and  general  expenses.  Where 
sales  below  cost  constituted  more  than 
10  percent  of  any  product  category,  we 
eliminated  these  sales  from  our 
comparisons. 

For  comparisons  to  purchase  price, 
foreign  market  value  was  based  on  both 
third  country  price  and  constructed 
value.  Where  we  used  third  country 


sales  prices  as  the  basis  for  foreign 
market  value,  we  deducted  export  taxes 
and  foreign  inland  freight.  We  made 
adjustments  for  differences  in 
circumstances  of  sale  related  to  credit 
pursuant  to  S  353.15  of  our  regulations. 
No  adjustment  for  di^erences  in  packing 
was  made  as  the  packing  was  the  same 
in  both  markets. 

For  comparisons  to  ESP,  foreign 
market  value  also  was  based  on  both 
third  country  price  and  constructed 
value.  Where  we  used  third  country 
prices,  we  made  the  deductions  noted 
above.  We  also  considered  the  offset  for 
selling  expenses  incurred  in  the  United 
States,  in  accordance  with  S  353.15  of 
our  regidations.  We  did  not  offset  actual 
selling  expenses  in  the  third  country 
against  U.S.  selling  expenses  as  no 
information  on  third  country  selling 
expenses  was  provided. 

Where  we  did  not  have  product 
matches  for  purchase  price  or  ESP  sales, 
we  used  constructed  value  as  foreign 
market  value.  We  used  actual  selling, 
general  and  administrative  expenses  as 
these  were  higher  than  the  statutory 
minimum.  We  used  the  statutory 
minimum  of  8  percent  for  profit  and 
added  in  U.S.  packing. 

Respondent  requested  additional  _ 
adjustments  for  differences  in 
circumstances  of  sale.  It  requested 
adjustments  for  overage  material  sales 
and  for  sales  in  settlement  of  litigation. 
Respondent  also  requested  an 
adjustment  for  differences  in  the  cost  of 
finishing  OCTG  in  the  United  States  and 
finishing  it  in  Austria.  We  did  not  allow 
these  adjustments  as  they  were  not 
adequately  quantified. 

In  calculating  foreign  market  value, 
we  made  currency  conversions  from 
Austrian  schillings  to  United  States 
dollars  in  accordance  with  §  353.56(a)  of 
our  regulations,  using  the  certified  daily 
exchange  rates. 

VerificatioD 

In  accordance  with  section  776(a)  of 
the  Act,  we  will  verify  the  information 
provided  by  the  respondent  by  using 
standard  verification  procedures, 
including  examination  of  relevant  sales 
and  financial  records  of  the  company. 

ITC  Determination 

In  accordance  with  section  733(f]  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all  non- 
privileged  and  non-confidential 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
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such  information  either  publicly  or 
under  an  administrative  protective  order 
without  the  written  consent  of  the 
Deputy  Assistant  Secretary  for  Import 
Administration.  The  ITC  will  determine 
whether  these  imports  materially  injure, 
or  threaten  material  injury  to,  a  U.S. 
industry,  before  the  later  of  120  days 
after  we  make  our  preliminary 
affirmative  determination,  or  45  days 
after  we  make  our  final  determination. 

Suspension  of  Liqiddation 

In  accordance  with  section  733(d]  of 
the  Act  we  are  directing  the  United 
States  Customs  Service  to  suspend 
liquidation  of  all  entries  of  oil  country 
tubular  goods  from  Austria  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption,  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  United  States  Customs 
Service  shall  require  a  cash  deposit  or 
the  posting  of  a  bond  equal  to  the 
estimated  weighted-average  amount  by 
which  the  foreign  market  value  of  the 
merchandise  subject  to  this 
investigation  exceeds  the  United  States 
price  as  shown  in  the  table  below.  This 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice. 


Manuiactwsr/producar/mpoilaf 


Voest-AJpme.. 
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Public  Comment 

In  accordance  with  {  353.47  of  our 
regulations  (19  CFR  353.47).  if  reguested, 
we  will  hold  a  public  hearing  to  afford 
interested  parties  an  opportunity  to 
comment  on  this  preliminary 
determination  at  10:00  a.m.  on 
September  18. 1985.  at  the  U.S. 
Department  of  Commerce,  Room  5611. 
14th  Street  and  Constitution  Avenue. 
NW..  Washington.  D.C.  20230. 
individuals- who  wish  to  participate  in 
the  hearing  must  submit  a  request  to  the 
Deputy  Assistant  Secretary,  Import 
Administration,  Room  B-099,  at  the 
above  address  within  10  days  of  this 
notice's  publication.  Requests  should 
contain:  (1)  The  party's  name,  address, 
and  telephone  number.  (2)  the  number  of 
participants;  (3)  the  reason  for  attending: 
and  (4)  a  list  of  the  issues  to  be 
discussed.  In  addition,  prehearing  briefs 
in  at  least  10  copies  must  be  submitted 
to  the  Deputy  Assistant  Secretary  by 
September  11, 1985.  Oral  presentations 
will  be  limited  to  issues  raised  in  the 
briefs.  All  written  views  should  be  filed 
in  accordance  with  19  CFR  353.46. 


within  30  days  of  publication  of  this 
notice,  at  the  above  address  in  at  least 
10  copies. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  (19 
use.  1673b(f)). 
Gilbert  B.  KapUn, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 
August  7, 1985. 

Appendix 

Scope  of  Investigation 

The  products  under  investigation  are 
oil  country  tubular  goods  (OCTG). 
OCTG  are  extension  hollow  steel 
products  of  circular  cross  section 
intended  for  use  in  the  drilling  of  oil  or 
gas.  OCTG  includes  oil  well  casing, 
tubing  and  drill  pipe  of  carbon  or  alloy 
steel,  whether  welded  or  seamless,  to 
either  American  Petroleum  Institute 
(API)  or  non-API  specifications  (such  as 
proprietary),  as  currently  provided  for  in 
the  Tariff  Schedules  of  the  United  States 
Annotated  (TSUSA)  items  610.3216, 
610.3219.  610.3233.  610.3242,  610.3243. 
610.3249.  610.3252,  610.3254,  610.3256. 
610.3258,  610.3262.  610.3264.  610.3721. 
610.3722.  610.3751.  610.3925.  610.3935. 
610.4025,  610.4035.  610.4225,  610.4235, 
610.4325,  610.4335.  610.4942.  610.4944. 
610.4946.  610.4954.  610.4955.  610.4956, 
610.4957.  610.4966.  610.4967,  610.4968, 
610.4969.  610.4970.  610.5221,  610.5222. 
610.5228,  610.5234,  610.5240.  610.5242, 
610.5243,  and  610.5244.  These 
investigations  include  OCTG  that  are 
finished  and  unfinished. 

(PR  Doc.  19325  Filed  8-13-85;  8:45  am] 

aiUJNG  CODE  3510-OS-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  Information 
Collection. 

summary:  The  Commodity  Futures 
Trading  Commission  has  submitted  the 
following  information  collection 
requirements  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980.  Pub.  L.  96-511. 

ADDRESS:  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Katie  Lewin.  Office  of 
Management  and  Budget.  Room  3235, 
NEOB.  Washington,  D.C.  20503,  (202) 
395-7231.  Copies  of  the  submission  are 


available  from  Joseph  Salazar,  Agency 
Clearance  Officer,  (202)  254-9735. 

Title:  Compliance  with  Requirements 
for  Designation  as  a  Contract  Market. 

Form  No.:  Not  Applicable. 

Action:  Reinstatement. 

Respondents:  Businesses  (excluding 
small  businesses). 

Estimated  Annual  Burden:  620. 

Estimated  number  of  respondents:  12. 

Issued  in  Washington,  D.C,  on  August  8, 
1985. 

lean  A.  Webb, 

Secretary  of  the  Commission. 
(FR  Doc.  85-19276  Filed  8-13-85:  8:45  amj 

BILtrNG  CODE  63S1-01-II 


DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

Language  Maintenance  Committee  of 
the  Ada  Board;  Meeting 

ACTION:  Notice. 

SUMMARY:  A  meeting  of  the  Language 
Maintenance  Committee  of  the  Ada 
Board  will  be  held  4-5  September  1985 
from  9K)0  A.M.  to  5:00  P.M..  both  days  at 
SofTech  Inc.,  460  Totten  Pond  Road, 
Waltham,  Massachusetts  02254. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Edward  Lieblein,  Acting  Director, 
Ada  Joint  Program  Office.  (202)  694- 
0209. 

Dated:  August  9. 1985. 
Linda  M.  Lawaoo, 

Alternate  Office  of  the  Secretary  of  Defense. 
Federal  Register  Liaison  Officer,  Department 
of  Defense. 
[FR  Doc.  85-19362  Filed  8-l»-85:  8:45  am] 

BILUNG  CODE  M1(M>1-« 


Department  of  the  Air  Force 

Public  Information  Collection 
Requirement  Submitted  to  OMB  for 
Review 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Defense 
has  submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisons  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Each  entry  contains  the 
following  information:  (1)  Type  of 
submission:  (2)  Title  of  Information 
Collection  and  Form  Number,  if 
applicable:  (3)  Abstract  statement  of  the 
need  for  and  the  uses  to  be  made  of  the 
information  collected;  (4)  Type  of 
Respondent;  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
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the  total  number  of  hours  needed  to 
provide  the  information;  (7)  To  whom 
comments  regarding  the  information 
collection  are  to  be  forwarded;  and  (8) 
The  point  of  contact  from  whom  a  copy 
of  the  information  proposal  may  be 
obtained. 
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Extension 

Nomination  for  Appointment  to  the 
United  States  Military  Academy, 
Naval  Academy.  Air  Force  Academy 
(DD  Form  1870) 

Individuals  seeking  a  nomination  to 
one  of  the  service  academies  provide 
relevant  information  to  an  authorized 
candidate  nominating  source  (Member 
of  Congress,  etc.).  The  information 
provided  is  used  by  the  nominating 
source  to  fdl  out  the  nomination  for 
appointment  (DD  Form  1870). 
Individuals 
Responses  32,640 
Burden  hours  5.440 
ADDRESSES:  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer. 
Office  of  Management  and  Budget,  Desk 
Officer,  Room  3235,  New  Executive 
Office  Building,  Washington.  DC  20503 
and  Mr.  Daniel  J.  Vitiello,  DOD 
Clearance  Officer,  WHS/DIOR,  1215 
Jefferson  Davis  Highway.  Suite  1204, 
Arlington,  Virginia  22202-4302. 
telephone  number  (202)  746-0933. 
SUPPLEMENTARY  INFORMATION:  A  COpy 

of  the  information  collection  proposal 

may  be  obtained  from  Ms  N.C. 

Nottingham.  HQ  USAF/MPPA, 

Washington.  DC.  20330-5060.  telephone 

number  (202)  697-7116. 

Linda  M.  Lawson. 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

|FR  Doc.  85-19363  Filed  8-13-85;  8:45  am] 

aiLUNG  CODE  M10-01-M 


Department  of  the  Army 

Army  Science  Board;  Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 

Dates  of  Meeting:  Wednesday,  September 
18. 1985. 

Time:  0830-1700  hours. 

Place:  Pentagon.  Washington.  DC. 

Agenda:  Panel  Chairs  of  the  six  Army 
Science  Board  Ad  Hoc  Subgroups — US  Army 
Atmospheric  Sciences  Laboratory 
Effectiveness  Review:  Electronic  Warfare 
Laboratory  Effectiveness  Review;  Research 
Technology  Laboratory  Effectiveness  Review: 
Signals  Warfare  Laboratory  Effectiveness 
Review;  Avionics  Research  &  Development 


Activity  Laboratory  Effectiveness  Review 
and  Tank-Automotive  Command  Laboratory 
Effectiveness  Review  will  meet  with  Army 
Materiel  Command  personnel  to  discuss 
"Lessons  Learned."  This  meeting  is  open  to 
the  public.  Any  interested  person  may  attend, 
appear  before,  or  file  statements  with  the 
committee  at  the  time  and  in  the  manner 
permitted  by  the  committee.  The  ASB 
Administrative  Officer,  Sally  Warner,  may  be 
contacted  for  further  information  at,  (202) 
695-3039/7046. 
Sally  A.  Warner. 

Administrative  Officer,  Army  Scier.ce  Board. 
[PR  Doc.  85-19277  Filed  8-13-85;  8:45  am) 

BUfUMNQ  CODE  371(M)«-M 


Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 

Dates  of  Meeting:  September  19-20, 1985. 

Time:  0830-1630. 

Place:  Science  Applications  International 
Corporation  McLean,  Virginia  22102. 

Agenda:  The  Army  Science  Board  Ad  Hoc 
Subgroup  for  the  Detection  of  Soviet  Theater 
Nuclear  Forces  will  meet  for  briefings  by 
various  government  agencies  and 
laboratories.  This  meeting  will  be  closed  to 
the  public  in  accordance  with  section  552b(c) 
of  Title  5,  U.S.C,  specifically  subparagraph 
(1)  thereof,  and  Title  5,  U.S.C,  Appendix  1. 
subsection  10(d).  The  classified  and 
nonclassified  matters  to  be  discussed  are  so 
inextricably  intertwined  so  as  to  preclude 
opening  any  portion  of  the  meeting.  The 
Army  Science  Board  Administrative  Officer, 
Sally  Warner,  may  be  contacted  for  further 
information  at  (202)  695-3039/7046. 
Sally  A.  Warner. 

Administrative  Officer,  Army  Science  Board. 
(FR  Doc.  85-19278  Filed  8-13-85;  8:45  am] 

BIUJNG  CODE  3710-0»-M 


DEPARTMENT  OF  EDUCATION 

Office  of  Educational  Research  and 
Improvement 

New  Awards  Under  the  Strengthening 
Research  Library  Resources  Program 
for  Fiscal  Year  1986;  Application 
Notice 

aqency:  Department  of  Education. 

action:  Application  Notice  for  New 
Awards  under  the  Strengthening 
Research  Library  Resources  Program  for 
Fiscal  Year  1986. 

summary:  Applications  are  invited  for 
new  projects  to  assist  the  Nation's  major 
research  libraries  under  the 
Strengthening  Research  Library 


Resources  Program.  These  applications 
may  be  planned  on  a  multiyear  basis. 

Authority  for  this  program  is 
contained  in  sections  201,  231.  and  232 
of  the  Higher  Education  Act  of  1965.  as 
amended  by  the  Education  Amendments 
of  1980. 

(20  U.S.C.  1021  ef  909) 

Institufions  with  major  research 
libraries  are  eligible  to  receive  grants 
under  this  program.  An  institution  with 
a  major  research  library  is  defined  as  a 
public  or  private  nonprofit  institution 
(including  the  library  resources  of  an 
institution  of  higher  education),  an 
independent  research  library,  or  a  State 
or  other  public  library. 

The  purpose  of  the  awards  is  to 
promote  research  and  education  of  high 
quahty  throughout  the  United  States  by 
providing  financial  assistance  that  helps 
the  Nation's  major  research  libraries 
maintain  and  strengthen  their 
collections  and  make  their  holdings 
available  to  other  libraries  whose  users 
have  need  for  research  materials. 

Closing  date  for  transmittal  of 
applications:  Applications  for  new 
awards  must  be  mailed  or  hand 
delivered  on  or  before  November  6, 
1985. 

Applications  delivered  by  mail: 
Applications  sent  by  mail  must  be 
addressed  to  the  U.S.  Department  of 
Education.  Application  Control  Center. 
Attention:  (CFDA  No.  84.091).  400 
Maryland  Avenue.  SW..  Washington, 
D.C.  20202. 

An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  lable.  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  U.S.  Secretary  of 
Education. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  A  private  metered 
postmark,  or  (2)  a  mail  receipt  that  is  not 
dated  by  the  U.S.  Postal  Service. 

An  applicant  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  an  applicant  should 
check  with  its  local  post  o^ice. 

An  applicant  is  encouraged  to  use 
registered  or  at  least  first  class  mail. 
Each  late  applicant  will  be  notified  that 
its  application  will  not  be  considered. 
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Applications  deJivered  by  hand: 
AppHcatiom  that  are  hand  delivered 
must  be  taken  to  tiw  U.S.  Department  of 
Education.  Application  Control  Center, 
Room  5673.  Re^onat  Office  Boflding  «3. 
7th  and  D  Streets.  SW..  WashiDgton. 
DC. 

The  Application  Control  Center  will 
accept  hand-delivered  applications 
between  SDO  a.m.  and  4:00  p.m. 
(Washington,  DC,  time)  daily,  except 
Saturdayv.  Sundays,  and  Federal 
holiday's.  Applications  that  are  hand 
delivered  will  not  be  accepted  by  the 
Application  Control  Center  after  4:00 
p.m.  on  the  closing  date. 

Prvgram  information:  Pursuant  to  34 
CFR  778.10.  applicants  are  encouraged 
to  desiga  pro|a:tB  thai  fa)  adapt, 
convert  or  cseate  hbrarj'  records  for 
unique  research  materials  which  expand 
or  otherwise  complement  the  national 
bibliographic  data  base  and  which 
conform  to  highest  national  standards, 
(b)  augment  unique  ooliectioiis  of 
speciahzed  reaearch  materials,  (c) 
preserv  e  er  maiataiii  nniqae  research 
materials  in  danger  of  detehoratioo,  and 
(d  j  promote  the  sharing  of  Ubrary 
resources.  Aa  apfiroved  auiJtiyear 
project  may  be  funded  in  subsoqucnl 
years  on  a  non-competitive, 
continuation  baais.  subject  to 
satisfactory  progress,  the  availability  of 
program  funds,  and  otfier  factors  in  34 
era  75.2S3.  Evaluation  criteria  for  new 
awards  and  eligibility  requirements  for 
the  Strengthening  Research  Library 
Resources  Program  are  contained  in  34 
era  Part  778  and  are  included  in  the 
application  package. 

Intergovernmental  review:  This 
program  is  subject  to  the  requirements 
of  Executive  Order  12372  and  the 
regulations  in  34  Cra  Part  79.  The 
obtective  of  Execotive  Order  12372  is  to 
foster  an  intergovernmental  partnership 
and  a  strengthened  federalism  by 
relying  on  prooeaaea  developed  by  State 
and  local  governments  for  coordination 
and  review  of  proposed  Federal 
financial  assistance 

The  Executive  Order — 

•  Allows  States,  after  consultation 
with  local  officials,  to  establish  their 
own  process  for  review  of  and  comment 
on  proposed  Federal  flnancidl 
assistance; 

•  Increases  Federal  responsiveness  to 
State  and  local  officials  by  requiring 
Federal  agencies  to  accommodate  State 
and  local  views  or  explain  why  those 
\iews  will  not  be  accommodated;  and 

•  Revokes  OMB  Circular  A-95. 
Transactions  with  nongovernmental 

entities,  including  State  postsecondarj 
education  institutions  and  federally 
recognized  Indian  tribal  go\'emment8 
are  not  covered  by  Executive  Order 


12372.  Also  exduded  from  coverage  are 
research,  development  or 
demonstralioD  projects  that  do  not  have 
a  unique  geographic  focus  and  are  not 
direcdy  relevant  to  the  governmental 
responsibihties  of  a  State  or  local 
government  within  that  geographic  area. 

The  following  is  the  current  list  of 
States  that  have  established  a  process, 
designated  a  single  point  of  contact  and 
selected  this  program  for  review: 


Alabama 

New  Mexico 

Arizona 

New  York 

Arkanaa 

North  Dakota 

California 

Qkio 

Connecticut 

Oklahoma 

[)elaware 

Oregon 

Florida 

Penns>lvani8 

Hawaii 

Indiana 

South  Dakota 

Iowa 

Texas 

Kansas 

Utah 

Loiuaiana 

Vannont 

Maine 

Virginia 

Massaciitisens 

▼Vastnii^uii 

Michigaa 

W«M  Virgmia 

Missouri 

Wyoming 

Montana 

Guam 

Nebraska 

Virgin  lalandt 

Nevada 

New  Hampahire 

Wands 

New  Jersey 

Immediately  upon  receipt  of  this 
notice,  applicants  that  «re  govemmectal 
entities,  including  local  educational 
agencies,  must  contact  the  appropriate 
State  single  point  of  contact  to  find  out 
about  and  to  comply  with,  the  State's 
process  under  the  Executive  Order. 
Applicants  proposing  to  perform 
activities  in  more  than  one  State  should 
contact  immediately  upon  receipt  of  this 
notice,  the  single  point  of  contact  for 
each  State  and  follow  the  procedures 
established  in  those  States  under  the 
Executive  Order.  A  list  containing  the 
single  point  of  contact  for  each  State  is 
included  in  the  ^>piicatiOD  package  for 
this  program. 

In  States  that  have  not  established  a 
process  or  t^tosen  this  program  for 
review.  State,  areawide.  regional,  and 
local  entities  may  submit  comments 
directl>  to  the  Dapartment 

All  comments  from  State  single  points 
of  contact  and  all  comments  from  State, 
areawide.  regional,  and  local  entities 
most  be  mailed  or  hand  dehvered  by 
January  3. 1986.  to  the  following  address: 

The  Secretary,  U.S.  Department  of 
Education.  Room  4181,  (CFDA  No. 
84.091),  400  Maryland  Avenne,  SW., 
Washington.  D.C  20262. 

Proof  of  mailing  wiB  be  determined  on 
the  same  basis  as  that-uaed  for 
applications. 

PLEASE  NOTE  THAT  THE  ABOVE 
ADDRESS  IS  NOT  THE  SAME 
ADDRESS  AS  THE  ONE  TO  WHICH 
THE  APPUC  ANT  SUBMITS  ITS 
COMPLETED  APPLICATION.  DO  NOT 


SEND  APPLICA  TTONS  TO  THE 
ABOVE  ADDRESS. 

Application  forms:  Application  forms 
and  program  information  packages  are 
expected  to  be  available  on  September 
3, 1985.  TTiese  may  be  obtained  by 
writing  to  Library  Education,  Researdi, 
and  Resources  Branch,  U.S.  Departmaot 
of  Education.  400  Maryland  Avenue. 
SW.,  Room  C13,  Brown  BuiMing. 
Washington.  D.C.  20202-1630. 

Applications  must  be  prepared  and 
submitted  in  accordance  with  the 
regulatfons,  instructians.  and  forms 
included  in  the  program  information 
package.  However,  Aw  program 
information  psdcage  is  only  intended  to 
aid  applicants  in  applying  for  aasistance 
under  this  program.  Nothing  in  the 
program  information  pac4cage  is 
intended  to  impose  any  paperworfc. 
application  content,  reporting,  or  grantee 
performance  requirements  beyond  those 
specifically  imposed  under  the  statute 
and  regulations. 

The  Secretary  stroi^y  urges  that  the 
narrative  portion  of  the  application  not 
exceed  50  pages,  double-tpaoed. 

llie  Secretary  hirtfaer  urges  that 
applicants  not  submit  information  that  is 
not  requested. 

(The  application  form  it  approved  by 
the  Office  of  Management  «iid  Budget 
under  control  ownber  18Se'e0S4.) 

Available  foods:  The  Department  of 
Education  has  not  requested  funds  for 
the  Strengthening  Research  Library 
Resources  Program  for  Fiscal  Year  1986, 
However,  applications  are  invited  to 
allow  for  sufficient  time  to  evaluate 
applications  and  complete  processing 
prior  to  the  end  of  the  fiscal  year  in  the 
event  that  funds  are  appropriated  for  the 
program. 

From  a  Fiscal  Year  1985  appropriation 
of  $6,000,000,  45  grants  were  awarded  to 
major  research  libraries,  either  directly 
or  through  joint  applications,  with  the 
average  award  being  $133,333.  If  funds 
are  appropriated  for  Fiscal  Year  MSfi. 
holding  at  the  Fiscal  Year  1985  level  of 
$6,000,000.  it  is  estimated  that  45 grants, 
averaging  $133,333,  will  be  made,  either 
directly  or  thrmigh  joint  applications.  In  • 
accordance  with  §  778.33  of  the  program 
regulations,  geographical  distribution  of 
the  most  highly  rated  applications  is 
considered  in  making  final  funding 
determinations.  The  project  period  is  15 
months,  except  in  the  case  of  muhiycar 
projects.  The  Secretary  encourages 
applicants  for  multiyear  projects  to 
design  the  application  so  that  a  discrete 
and  worthwhile  portion  of  the  project  is 
completed  after  one  yiear.  These 
estimates  do  not  biad  the  U^ 
Department  of  Education  to  a  specific 
number  of  grants  or  to  the  amount  of 


any  grant  ualess  tfafat  amount  is 
otherwise  specified  by  statute  or 
regulations. 

Applicabh  regulations:  The  fuUowing 
regulaUons  apply  to  thia  program: 

(a)  "Hie  regulations  governing  die 
Strengthening  Research  Library 
Resources  Program  in  34  CFR  Part  778. 

(b)  The  Educatitm  Departmenl 
General  Administrative  Regulations 
fEDGAR)  in  34  CFR  Parts  74,  75,  77  78 
and  79.  '     ' 

Further  information:  For  further 
information,  contact  Frank  A.  Stevens  or 
Louise  Sutherland,  Division  of  Library 
Programs,  U.S.  Department  of  EducaUon 
406  Maryland  Avenue.  SW.,  Room  «13. 
Brown  Building.  Washington.  D.C. 
20202-163a  Telephone:  (202]  254-5090. 
(20  U.S.C.  10216/5697 

(Catalog  of  Federal  Domestic  Asaialanoe 
Number  84.091,  Strengthening  Research 
Ubary  Jtoounxs  Program) 

Dated  A«gust9.  IMS 
WilliMiJ.Bmmen. 
Secretary  of  Education. 
[FR  Doc.  85-19321  Filed  8-13-85;  8:45  am] 
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DEPARTHENT  OF  ENERGY 
Offie*  of  HMTlngs  and  Appeals 

ImpiMfMniaiioa  of  SpMial  fWtmd 
Proc0*JrM;  Sabv  Eaargy 

AQENCV:  Office  of  Hearings  and 
Appeals,  DOE. 

action:  Notice  of  impleraentation  of 
special  refund  procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
announces  the  procedures  for  filing 
Applications  for  Refund  from  a  fund  of 
$974,362  obtained  from  Saber  Energy. 
Inc.  in  settlement  of  enforcement 
proceedings  brought  by  DOE's  Economic 
Regulatory  Administration. 
DATE  AMD  ADDRESS:  Application  for 
refund  must  be  postmarked  by 
November  12. 1985,  should 
conspicuously  display  a  referiince  to 
case  number  HEF-022a  and  should  be 
addressed  to:  Office  of  Hearings  and 
Appeals.  Department  of  Energy,  IQOO 
Independence  Avenue,  SW_ 
Washington,  DC  20585 

FOR  FURTMSB  iNFORMATtOM  CONTACT: 

Thomas  O.  Mann.  Deputy  Director. 
Of£ice  of  Hearif^  and  Appeals.  ItMW 
Independence  Avenue.  SW., 
Washington.  DC.  20585,  (202)  252-2094 
•WW  rMBMTASY  MFOOMATiON:  fa 
accordance  %vit+i  |  20S,2e2fcJ  of  the 
procedural  regtrlalions  of  tlie 
Department  of  Energy,  lO  CFR 


2a5.282{c},  notice  is  hereby  given  of  the 
issuance  of  the  Decision  and  Order  set 
out  below.  The  Decision  and  Order 
estabiishes  procedures  to  distribute 
funds  obtained  as  a  result  of  consent 
order  between  Saber  Energy.  Inc.  and 
DOE.  The  consent  order  settled  all 
disputes  between  DOE  and  Saber 
concerning  possible  violations  of  DOE 
price  regulations  with  respect  to  the 
firm's  sales  of  refined  petroleum 
products  to  its  customers,  during  the 
period  August  1973  through  lanuarv 
1981.  ' 

Any  members  of  the  public  who 
believe  that  they  are  enUtled  to  a  refund 
in  this  proceeding  may  file  Applicatiow 
for  Refund  All  Applications  should  be 
postmarked  by  November  IZ  1985.  and 
should  be  sent  to  the  address  set  forth  at 
the  beginning  of  this  notice. 
Applications  for  refunds  must  be  filed  in 
dupHcate  and  these  applications  will  be 
made  available  for  pubLc  inspection 
between  the  hours  of  1:00  and  5:00  p.m. 
Monday  through  Friday,  except  federal 
hoUdays.  in  the  Public  Docket  Room  of 
the  Office  of  Hearings  and  Appeals, 
located  in  Room  lE-234, 1000 
Independence  Avenue  SW., 
Washington,  DC  20585. 

Dated:  July  30, 1986. 
Richaid  T.  Tednw, 

Acting  Director.  Office  ofHeartnge  and 
Appeais. 

Dedsiwi  and  Order  of  the  Department  of 
Energy 

Implementation  of  Special  Refund 
Procedures 

luiy  30. 1965. 
Name  of  Firm:  Saber  Energy.  Inc 
Date  of  fiKng:  October  13, 1983. 
Case  Ntimber:  HEF-0220. 
Under  the  procedural  regulations  of 
the  Departmenl  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  mar  reqsiest  the  Office  of 
Hearings  and  Appeals  (OHA)  to 
formulate  and  implement  a  specially- 
designed  process  to  distribute  funds 
obtamed  at  the  resolution  of  an 
enforcement  proceeding  in  order  to 
remedy  the  effects  of  alleged  or  actual 
violations  of  DOE  regulations.  10  CFR 
Part  205,  Subpart  V.  Pursuant  to  the 
provisions  of  Subpart  V,  on  October  13 
1983.  the  ERA  filed  a  Petition  for  the 
Implementation  of  Special  Refund 
Procedures  in  connection  with  a  consent 
order  that  il  entered  into  with  Saber 
Energy.  Inc-  and  its  subsidiaries,  Saher 
Petroleum  and  Saber  Refining  ( together 
hereinafter  rpferred  to  as  Saber). 

Ob  May  14.  1985,  we  issued  a 
Proposed  Decision  and  Order  tentatively 
setting  iorih  procedures  to  distribute 
refunds  to  parties  who  were  injured  by 


Sabers  alleged  viola tiona  k  the 
proposed  decision  we  descnbed  a  two- 
stage  process  for  the  dtstributioa  of  the 
funds  made  available  by  the  Saber 
consent  order.  In  the  first  stage,  we  will 
reftmd  money  to  identifiable  pnrchasers 
of  covered  pwoducts  who  were  injured 
by  Saber's  pricing  practices  during  the 
period  August  19.  1973  through  January 
27. 1981.  This  decision  describes  the 
information  that  a  purchaser  of  Saber 
petroletnn  products  should  submit  in 
order  to  demonstrate  eligibility  to 
receive  a  portion  of  the  consent  order 
funds.  After  meritorious  claims  are  paid 
in  the  first  stage,  a  second  stage  refund 
procedure  may  become  necessary.  See 
generally  Office  of  Special  Counsel.  10 
DOE  f  85.048  (1982)  (hereinafter  citod  as 
.Amoco  (refund  prooedanes  established 
for  first  stage  applicants,  seccnd  sta^e 
refund  procedures  proposed). 

I.  Jurisdicfion 

We  have  considered  ERA's  PetilMm 
for  the  hnpiementation  of  Special 
Refiind  Procedure  and  determined  that  it 
is  appropriate  to  establish  such  a 
proceeding  widi  respect  to  the  Saber 
consent  order  fond.  In  our  proposed 
decision  and  in  other  recent  decisions, 
we  have  discussed  at  length  our 
jurisdiction  and  authority  to  fashion 
special  refiand  procedures.  See^  e^. 
Office  of  Enforcement  Economic 
Regulator}-  Ackninmistration:  In  re 
Adams  Resources  and  Energy.  Inc  8 
DOE  f  82.553  (1992).  We  have  received 
no  comments  challengiag  our 
jurisdiction  in  this  case.  We  will  gram 
ERA'S  petition  and  assmte  jurisdictian 
over  the  distribution  of  the  Saiier 
consent  order  fonds. 

II.  Backgrouod 

Saber  was  an  integrated  petrelewm 
company,  with  producing,  refining  and 
reselling  operations.  Saber  had  main 
offices  located  in  Houston,  operated  a 
refinery  in  Corpus  Christi,  and  marketed 
petroleum  products  in  several  parts  of 
the  United  States.  Several  DOE  audits  of 
Saber's  records  revealed  possible 
regulatory  violatons  with  respect  to  the 
firm's  pricing  of  motor  jjasoline,  diesel 
fuel,  and  other  refined  petroleum 
products,  during  the  period  August  19. 
1973  through  December  1981  (hereinafter 
the  consent  order  period).  '  hi  order  to 


The  peirutetiai  indMtrv  vhhu  not  subto;)  ut 
te?uJaijoB  after  January  27.  tfsi.  As  a  mailer  af  U,w 
therefore,  we  cannot  grant  rtfu.nds  for  purchases  of 
Snber  prodMcli  made  within  the  cwweiH  «nler 
period  but  i iikae<)enl  ta  decoatrd  Aiew  rani 
PftnUffvw.  U  aOEl^.Oi-  t39«4). 
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settle  all  claims  and  disputes  between 
Saber  and  the  DOE  regarding  the  firm's 
compliance  with  DOE  regulations  during 
the  period  August  19, 1973  through 
January  27, 1981.  Saber  and  the  DOE 
entered  into  consent  order  on  April  19, 
1982.  Under  the  terms  of  the  consent 
order.  Saber  agreed  to  remit  $974,362  to 
the  DOE.  That  sum  is  being  held  in  an 
interest-bearing  escrow  account 
established  with  the  United  States 
Treasury  pending  a  determination  of  its 
proper  distribution.  As  of  June  30, 1985. 
the  Saber  escrow  account  held 
51,278,202  including  interest.  This 
Decision  concerns  the  distribution  of  the 
funds  in  the  escrow  account  including 
the  accrued  interest. 

III.  Comments  On  Proposed  Decision 

The  Proposed  Decision  issued  in  this 
matter  noted  that  Dequesne  Light 
Company  (Duquesne)  had  previously 
received  a  refund  of  $432,859  from 
Saber,  as  specified  in  ^  301  of  the 
consent  order.  We  tentatively 
determined  that  Duquesne  should  be 
considered  ineligible  to  receive  any 
additional  refund.  Duquesne  filed 
comments  objecting  to  this  provision  of 
the  Proposed  Decision.  The  firm  claims 
that  it  had  accepted  the  refund  on  the 
condition  that  it  be  allowed  to  file  a 
claim  for  additional  refunds  at  a  later 
date.  Duquesne  notes  that  although  the 
consent  order  requires  the  firm  to  waive 
all  rights  to  a  private  action  against 
Saber,  it  does  not  preclude  Duquesne 
from  receiving  an  additional 
administrative  refund  from  the  escrow 
account.  Duquesne  further  asserts  that 
once  Notice  of  Probable  Violation 
(NOPV)  that  the  DOE  issued  to  Sabar 
had  alleged  overcharges  of  over  $1.8 
million  to  Duquesne.  Therefore. 
Duquesne  believes  that  it  should  be 
allowed  to  apply  for  an  additional 
refund.  Duquesne  also  reqested  that 
refunds  be  allowed  only  for  purchases 
made  prior  to  Novermber  1977.  the  date 
of  issuance  of  an  NOPV  to  Saber,  and 
that  we  adjust  the  presumptions  listed  in 
the  proposed  decision,  to  reflect  "the 
fact  that  Saber  overchanrged  different 
customers  to  different  degress." 
Comments  by  Duquesne  at  4. 

There  is  merit  to  Duquene's  argument 
conmceming  its  right  to  apply  for  a 
refund.  A  letter  from  Duquesne's  counsel 
to  the  DOE  which  was  sent  after  the 
Consent  Order  was  signed,  but  before 
Duquense  recieved  its  payment  states 
that  Duquesne  would  not  accept  the 
payment  from  Saber  if  it  would  be 
forced  to  waive  its  right  to  any 
additional  refund.  While  we  will  not 
now  determine  whether  Duquesne  will 
receive  an  addititonal  refund,  we  are 
persuanded  that  firm  should  be  allowed 


to  apply  for  one.  Any  application  filed 
by  Duquesne  must  show  how  the  firm 
was  injured  as  a  result  of  the  alleged 
Saber  overcharges.  See.  e.g..  Standard 
Oil  Company  (IndianaJ/Army  and  Air 
Force  Exchange  Service,  12  DOE 
*I  85,015  (1984).  The  refund  Duquesne  has 
already  received  will  be  considered  in 
determining  the  amount  of  any 
additional  refund. 

We  will  not  adopt  any  of  Duquesne's 
other  recommendations.  The  Saber 
consent  order  clearly  states  that  it 
covers  the  entire  period  of  regulation, 
not  just  the  period  prior  to  November 
1977.  See  Consent  Order.  Section  I. 
Therefore,  claimants  who  made 
purchases  at  any  point  within  the  eight 
year  period  should  be  allowed  to  apply 
for  refunds.  In  addition,  because  the 
consent  order  settled  all  allegations  that 
Saber  violated  the  regulations,  the  DOE 
has  never  determined  whether  there 
were  any  "overcharges"  as  such,  either 
within  the  audit  period  specified  by 
Duquesne  or  outside  of  it.  In  fact, 
several  different  audits  were  conducted, 
covering  various  parts  of  the  consent 
order  period.  There  is  no  support  in  the 
record  for  Duquesne's  assertion  that 
only  customers  who  purchased  covered 
products  from  Saber  during  the  period 
covered  by  a  particular  NOPV  were 
injured.  Finally,  we  find  that  Duquesne 
has  not  pointed  to  any  evidence  that 
would  form  the  basis  for  altering  the 
presumptions  suggested  in  the  proposed 
decision. 

U.S.  Oil  Company  filed  comments 
requesting  that  we  alter  our  usual 
rebuttable  presumption  that  spot 
purchasers  [of  covered  products  from 
Saber]  were  not  injured.  U.S.  Oil 
claimed  that  Saber  sold  petroleum 
products  almost  exclusively  on  the  spot 
market,  and  that  the  application  of  the 
usual  presumption  would  effectively 
prevent  almost  all  first  purchasers  from 
receiving  refunds.  U.S.  Oil  has  not 
provided  any  evidence  to  support  this 
assertion.  However,  even  if  it  were  the 
case  that  most  of  Saber's  sales  were  to 
spot  purchasers,  this  by  itself  would  not 
provide  grounds  for  altering  the 
presumption.  If  most  of  Saber's  sales 
were  to  resellers  who  were  able  to  pass 
along  any  overcharges  to  their 
cu  'imers.  it  would  not  be  inequitable  to 
deny  most  first  purchaser  refund  claims. 
On  the  other  hand,  many  of  those 
claimants  may  be  able  to  show  that  they 
were  injured  as  a  result  of  their  spot 
purchases  from  Saber.  See  e.g.,  Waller 
Petroleum  Co./Wooten  Oil  Co..  13  DOE 

f (July  10. 1985)  (spot  purchaser 

presumption  successfully  rebutted  by 
refund  applicant)  and  cases  cited 
therein.  For  these  reasons,  claims  from 


spot  purchasers  will  be  considered 
according  to  the  standards  we  have 
used  in  past  proceedings. 

Comments  were  also  filed  by  several 
state  governments,  and  by  the  National 
Council  of  Farmer  Cooperatives.  The 
states  requested  that  any  money 
remaining  after  the  completion  of  first- 
stage  refund  proceeding  be  distributed 
to  state  governments.* These  comments 
will  be  considered  at  a  later  date.  The 
National  Council  of  Fanner 
Cooperatives  requested  that  we 
recognize  the  special  status  of 
cooperatives,  which  have  in  the  past 
been  classified  as  end-users  rather  than 
resellers  in  refund  proceedings.  We  shall 
continue  this  treatment  of  cooperatives 
in  the  present  refund  proceeding. 

IV.  Refunds  to  Refined  Product 
Purchasers 

The  Saber  settlement  fund  shall  be 
distributed  to  claimants  who  can 
demonstrate  that  they  have  been 
adversely  affected  by  Saber's  alleged 
violations  in  sales  of  refined  petroleum 
products  during  the  consent  order 
period.  The  petroluem  products 
purchased  by  these  claimants  were 
purchased  either  directly  from  Saber  or 
from  other  firms  in  a  chain  of 
distribution  leading  back  to  Saber.  In 
order  to  receive  a  refund,  each  cliamant 
will  be  required  to  submit  a  schedule  of 
its  monthly  purchases  of  Saber  refined 
petroleum  products  for  the  period 
August  1973  through  January  1981.  If  the 
product  was  not  purchased  directly  from 
Saber  the  claimant  must  include  a 
statement  setting  forth  its  reasons  for 
maintaining  the  product  originated  with 
Saber.  In  addition,  a  refiner,  reseller  or 
retailer  that  files  a  claim  generally  will 
be  required  to  establish  that  it  absorbed 
the  alleged  overcharges  and  was 
thereby  injured.  To  make  this  showing,  a 
refiner,  reseller  or  retailer  claimant  will 
be  required  to  show  initially  that  it 
maintained  "banks"  of  unrecovered 
increased  product  costs  in  order  to 
demonstrate  that  it  did  not  subsequently 
recover  those  costs  by  increasing  its 
prices.  See  Office  of  Enforcement.  10 
DOE  ^  85,029  at  88,125  (1982) 
(hereinafter  cited  as  Ada  ).  In  addition, 
it  will  have  to  demonstrate  that  it  was 
injured  by  the  alleged  overcharges.  Id. 

As  in  many  prior  special  refund  cases, 
we  will  adopt  certain  presumptions. 
First,  we  will  adopt  a  presumption  that 
the  alleged  overcharges  were  dispersed 


'The  State  of  Texas  also  objected  to  some 
aspects  of  the  use  of  presumptions  in  its  comments. 
Because  we  have  considered  and  rejected 
identically  worded  comments  from  Texas  on  this 
issue  numerous  times  in  the  past,  we  will  not  now 
discuss  these  comments. 
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equally  in  all  sales  of  products  made  by 
'Saber  during  the  consent  order  period. 
OHA  has  referred  to  this  presumption  in 
the  past  as  a  volumetric  refund  amount. 
Second,  we  will  adopt  a  presumption  of 
injury  with  respect  to  small  claims. 
Presumptions  in  refund  cases  are 
specifically  authorized  by  applicable 
DOE  procedural  regulations.  Section 
205.282(e)  of  those  regulations  states 
that: 

|i|n  establishing  standards  and  procedures 
for  implementing  refund  distributions,  the 
Office  of  Hearings  and  Appeals  shall  take 
into  account  the  desirability  of  distributing 
the  refunds  in  an  efHcient,  effective  and 
equitable  manner  and  resolving  to  the 
maxinr.um  extent  practicable  all  outstanding 
claims.  In  order  to  do  so,  the  standards  for 
evaluation  of  individual  claims  may  be  based 
upon  appropriate  presumptions. 

10  CFR  205.282(e).  The  presumptions  we 
will  adopt  in  this  case  are  used  to  permit 
claimants  to  participate  ift  the  refund 
process  without  incurring 
disproportionate  expenses,  and  to 
enable  the  OHA  to  consider  the  refund 
applications  in  the  most  efficient  way 
possible  in  view  of  the  limited  resources 
available. 

The  pro  rata,  or  volumetric,  refund 
presumption  assumes  that  alleged 
overcharges  were  spread  equally  over 
all  gallons  of  product  marketed  by  a 
particular  firm.  In  the  absence  of  better 
information,  this  assumption  is  sound 
because  the  DOE  price  regulations 
generally  required  a  regulated  firm  to 
account  for  increased  costs  on  a  firm- 
wide  basis  in  determining  its  prices. 
However,  we  also  recognize  that  the 
impact  on  an  individual  purchaser  could 
have  been  greater,  and  any  purchaser  is 
allowed  to  file  a  refund  application 
based  on  a  claim  that  it  bore  a 
disproportionate  share  of  the  impact  of 
the  alleged  overcharges.  See,  e.g.,  Sid 
Richardson  Carbon  and  Gasoline  Co. 
and  Richardson  Products  Co./SiouxJand 
Propane  Co.,  12  DOE  f  85.054  (1984)  and 
cases  cited  therein  at  88,164. 

The  presumption  that  claimants 
seeking  smaller  refunds  were  injured  by 
the  pricing  practices  settled  in  the  Saber 
consent  order  is  based  on  a  number  of 
considerations.  See,  e.g.,  Uban  Oil  Co.,  9 
DOE  I  82,541  (1982).  As  we  have  noted 
in  many  previous  refund  decisions,  there 
may  be  considerable  expenses  involved 
in  gathering  the  types  of  data  needed  to 
support  a  detailed  claim  of  injury.  In 
order  to  prove  such  a  clai.T.,  an 
applicant  must  compile  and  submit 
detailed  factual  information  regarding 
that  impact  of  alleged  overcharges 
which  took  place  many  years  ago.  This 
procediu°e  is  generally  time-consuming 
and  expensive,  and  in  the  case  of  small 
claims,  the  cost  (to  the  firm)  of  gathering 


this  factual  information,  and  the  cost  (to 
the  OHA)  of  analyzing  it,  may  be  many 
times  the  expected  refund  amount. 
Failure  to  allow  simplified  application 
procedures  for  small  claims  could 
therefore  operate  to  deprive  injured 
parties  of  the  opportunity  to  obtain  a 
refund.  The  use  of  presumptions  is  also 
desirable  from  an  administrative 
standpoint,  because  it  allows  the  OHA 
to  process  a  larger  number  of  routine 
refund  claims  quickly,  and  use  its 
limited  resources  more  efficiently. 
Finally,  these  smaller  claimants  did 
purchase  covered  products  from  Saber 
and  were  in  the  chain  of  distribution 
where  the  alleged  overcharges  occurred. 
Therefore,  they  bore  some  impact  of  the 
alleged  overcharges,  at  least  inftially. 
The  presumption  eliminates  that  need 
for  a  claimant  to  submit  and  the  OHA  to 
analyze  detailed  proof  of  what 
happened  downstream  of  that  initial 
impact. 

Under  the  presumptions  we  are 
adopting,  a  reseller  or  retailer  claimant 
will  not  be  required  to  submit  any 
additional  evidence  of  injury  beyond 
purchase  volumes  if  its  refund  claim  is 
based  on  purchases  below  a  threshold 
level.  Previous  OHA  refund  decisions 
have  expressed  the  threshold  either  in 
terms  of  a  ceiling  on  purchases  from  the 
consenting  firm,  or  as  a  dollar  refund 
amount.  However,  in  Texas  Oil  &  Gas 
Corp.,  12  DOE  f  85.069  (1984),  we  noted 
that  describing  the  threshold  in  terms  of 
a  dollar  amount  rather  than  a  purchase 
volume  figure  would  better  effectuate 
our  goal  of  facilitating  disbursements  to 
applicants  seeking  relatively  small 
refunds.  Id.  at  88,210.  We  believe  that 
the  same  approach  should  be  followed 
in  this  case.  In  this  case,  we  believe  that 
the  establishment  of  a  presumption  of 
injury  for  all  claims  of  $5,000  is 
reasonable.^ See  Texas  Oil  &  Gas  Corp., 
12  DOE  I  85,069  (1984);  Office  of  Special 
Counsel:  In  the  Matter  of  Conoco,  Inc.. 
11  DOE  fl  85,226  (1984)  and  cases  cited 
therein. 

In  addition  to  the  presumptions  we 
are  adopting,  we  are  making  a  finding 
that  end-users  or  ultimate  consumers 
whose  buisness  is  unrelated  to  the 
petroleum  industry  were  injured  by  the 
alleged  overcharges  settled  in  the 
consent  order.  Unlike  regulated  firms  in 
the  petroleum  industry,  members  of  this 
group  generally  were  not  subject  to  price 
controls  during  the  consent  order  period, 
and  they  were  not  required  to  keep 
records  which  justified  selling  price 
increases  by  reference  to  cost  increases. 
For  these  reasons,  an  an^ysis  of  the 


impact  of  the  alleged  overcharges  on  tho 
final  prices  of  non-petroleum  goods  and 
services  would  be  beyond  the  scope  of  a 
special  refund  proceeding.  See  Office  of 
Enforcement.  Economic  Regulatory 
Administration:  In  the  Matter  of  PVM 
Oil  Associates,  Inc.,  10  DOE  \  85,072 
(1983);  see  also  Texas  Oil  &  Gas  Corp.. 
12  DOE  at  88,  209  and  cases  cited 
therein.  We  have  therefore  concluded 
that  end-users  of  Saber  petroleum 
products  need  only  document  their 
purchase  volumes  from  Saber  to  make  a 
sufficient  showing  that  they  were 
injured  by  the  alleged  overcharges. 

As  explained  earlier,  we  believe  that 
if  a  refiner,  reseller  or  retailer  made  only 
spot  purchases  from  Saber,  it  is  not 
likely  to  have  suffered  an  injury.  As  we 
have  previously  stated  with  respect  to 
spot  purchasers: 

[Tjhose  customers  tend  to  have 
considerable  discretion  in  where  and  M'hen  to 
make  purchase  and  would  therefore  not  have 
made  spot  market  purchases  of  [the  Hrm's 
product]  at  increased  prices  unless  they  were 
able  to  pass  through  the  full  amount  of  {the 
firm's]  quoted  selling  price  at  the  time  of 
purchase  to  their  own  customers. 

Vickers  at  85,396-97.  We  believe  the 
same  rationale  holds  true  in  the  present 
case.  Accordingly,  a  spot  purchasers 
which  files  a  claim  should  submit 
specific  and  detailed  evidence  to 
establish  that  it  was  unable  to  recover 
the  increased  prices  it  paid  for  Saber 
petroleum  products.  See  Waller 
Petroleum  Co./Wooten  Oil  Co..  13  DOE 
f (July  10, 1985). 

A  successful  refund  applicant  will 
receive  a  refund  based  upon  a 
volumetric  method  of  allocating  refunds. 
Under  this  method,  a  volumetric  refund 
amount  is  calculated  by  dividing  the 
settlement  amount  by  our  estimate  of 
the  total  gallonage  of  products  covered 
by  the  consent  order.  In  the  present 
case,  based  on  the  information  availaUe 
to  us  at  this  time,  the  volumetric  refund 
amount  is  $.001756  per  gallon,  exclusive 
of  interest.*  As  of  June  30. 1985 
accimiulated  interest  increased  the  per 
gallon  refund  amount  (o  $.002304  per 
gallon. 

As  in  previous  cases,  we  will 
establish  a  minimum  refund  amount  of 
$15.00  for  first  stage  claims.  We  have 
found  through  our  experience  in  prior 
refund  cases  that  the  cost  of  processing 
claims  in  which  refunds  are  sought  for 
amounts  less  than  $15.00  outweighs  the 
benefits  of  restitution  in  those 


'Any  claimant  whose  potential  refund  exceeds 
the  threshold  amount  may  elect  to  apply  for  a 
refund  based  on  the  threshold  level. 


'According  to  the  information  available  to  us 
from  audit  files.  Saber  sold  554.806.467  gallons  of 
regulated  refined  petroleum  products  during  the 
consent  order  period.  S87-<,362  ditided  t>y 
554.806.487 =$.001756  per  gallon. 


32766 


Federal  Register  /  Vol.  50.  No.  157  /  Wednesday.  August  14.  1985  /  Notices 


situations.  See.  p..<,'..  Uban  OH  Co..  9 
DOE  I  82,541  at  85.225  (1982). 

V.  Applications  for  Refund 

After  having  considered  all  the 
comments  received  concerning  the  first 
stage  proceedings  tentatively  adopted  in 
our  May  14. 1985  proposed  decision,  we 
have  concluded  that  applications  for 
refund  should  now  be  accepted  from 
parties  who  purchased  Saber  petroleum 
products.  An  application  must  be  in 
writing,  signed  by  the  applicant,  and 
specify  that  it  pertjins  to  the  Saber 
Energy  Refund  Proceeding.  Case 
Number  HEF-0220. 

An  applicant  should  indicate  from 
whom  the  covered  product  was 
purchased  and.  if  the  applicant  is  not  a 
direct  purchaser  from  Saber  it  should 
also  indicate  tiie  basis  for  its  belief  that 
the  petroleum  product  purchased 
originated  from  Saber.  Each  applicant 
should  report  its  volume  of  purchases  by 
month  for  the  period  of  time  for  which  it 
is  claiming  it  was  injured  by  the  alleged 
overcharges.  Each  applicant  should 
specify  how  it  used  the  Saber  petroleum 
product,  such  as  whether  it  was  a 
refiner,  a  reseller  or  ultimate  consumer.* 

If  the  applicant  is  a  refiner  or  a 
reseller  applying  for  a  refund  of  greater 
than  $5,000,  it  should  state  whether  it 
maintained  banks  of  unrecouped 
product  cost  increases  from  the  date  of 
the  alleged  violation  through  January  27. 
1981.  Any  such  applicant  who  did 
maintain  banks  should  furnish  the  OHA 
with  a  schedule  of  its  cumulative  banks 
calculated  on  a  quarterly  basis  from 
November  1973  through  January  27. 1981. 
It  must  also  submit  evidence  to  establish 
that  it  did  not  pass  on  the  alleged 
overcharges  to  its  customers.  For 
example,  a  firm  may  submit  market 
surveys  or  information  about  changes  in 
its  profit  margins  or  sales  volume  to 
show  that  price  increases  to  recover 
alleged  overcharges  were  infeasible. 

All  applicants  should  report  any  past 
or  present  involvement  as  parties  in 
DOE  enforcement  actions.  If  these 
actions  have  terminated,  the  applicant 
should  furnish  a  copy  of  a  final  order 
issued  in  the  matter.  If  the  action  is 
ongoing,  the  applicant  should  briefly 
describe  the  action  and  its  current 
status.  The  applicant  is  under  a 
continuing  obligation  to  keep  the  OHA 
informed  of  any  change  in  status  while 
its  application  for  refund  is  being 
considered.  See  10  CFR  205.9(d). 

Each  application  must  also  include  the 
following  statement:  "I  swear  (or  affirm) 
that  the  information  submitted  is  true 


^  .\a  noted  earlier,  public  utilities  and  farmer 
cooperatives  are  considered  to  be  end  users  for  the 
purposes  of  refund  proceedings. 


and  accurate  to  the  best  of  my 
knowledge  and  belief."  See  10  CFR 
205.283(c);  18  U.S.C.  1001.  In  addition, 
the  applicant  should  furnish  us  with  the 
name,  position  title,  and  telephone 
number  of  a  person  who  may  be 
contacted  by  us  for  additional 
information  concerning  the  application. 

All  applications  for  refund  must  be 
filed  in  duplicate.  A  copy  of  each 
application  will  be  available  for  public 
inspection  in  the  Public  Docket  Room  of 
the  Office  of  Hearings  and  Appeals, 
Forrestal  Building,  Room  lE-234. 1000 
Independence  Avenue,  Washington, 
D.C.  Any  applicant  that  believes  that  its 
application  contains  confidential 
information  must  so  indicate  on  the  first 
page  of  its  application  and  submit  two 
additional  copies  of  its  application  from 
which  the  confidential  information  has 
been  deleted,  together  with  a  statement 
specifying  why  any  such  information  is 
privileged  or  confidential. 

All  applications  should  be  sent  to: 
Saber  Energy  Special  Refund 
Proceedings,  Office  of  Hearings  and 
Appeals,  U.S.  Department  of  Energy. 
1000  Independence  Avenue,  S.W., 
Washington.  D.C.  20585.  Applications 
for  refund  of  a  portion  of  the  Southern 
consent  order  funds  must  be  postmarked 
within  90  days  after  publication  of  this 
Decision  and  Order  in  the  Federal 
Register.  See  10  CFR  205.286.  All 
applications  for  refund  received  within 
the  time  limit  specified  will  be 
processed  pursuant  to  10  CFR  205.284. 

VI.  Distribution  of  the  Remainder  of  the 
Consent  Order  Funds 

In  the  event  that  money  remains  after 
all  first  stage  claims  have  been  disposed 
of,  undistributed  funds  could  be 
distributed  in  a  number  of  different 
ways.  However,  we  will  not  be  in  a 
position  to  decide  what  should  be  done 
with  any  remaining  funds  until  the  first 
stage  refund  procedure  is  completed. 

It  Is  Therefore  Ordered  That: 

(1)  Applications  for  Refund  from  the 
funds  remitted  to  the  Department  of 
Energy  by  Saber  Energy,  Inc.  Pursuant  to 
the  consent  order  executed  on  April  19, 
1982  may  now  be  filed. 

(2)  All  applications  must  be 
postmarked  within  90  days  after 
publication  of  this  Decision  and  Order 
in  the  Federal  Register. 

Dated:  July  30,  1985. 
Richard  T.  Tedrow, 

Acting  Director,  Office  of  Hearings  and 

Appeals. 

[PR  Doc.  19285  Filed  8-13-85:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IPF-415;  PH-FRL  2879-31 

Certain  Chemical  Companies; 
Pesticide  Tolerance  Petitions 

AQENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  EPA  has  received  pesticide 
and  feed  additive  petitions  relating  to 
the  establishment,and/or  amendment  of 
tolerances  for  certain  pesticide 
chemicals  in  or  on  certain  agricultural 
commodities. 

ADDRESSES:  By  mail,  submit  comments 
identified  by  the  document  control 
number  [PF-415]  and  the  petition 
number,  attention  Product  Manager,  at 
the  following  address: 

Information  Services  Section  (TS-757C), 
Program  Managment  and  Support 
Division,  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washingtion.  D.C.  20460. 

In  person,  bring  comments  to: 
Information  Services  Section  (TS- 
757C).  Environmental  Protection 
Agency.  Rm,  236,  CM#2, 1921 
Jefferson  Davis  Highway,  Arlington. 
VA  22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicy  by  EPA 
without  prior  notice.  All  written 
comments  filed  in  response  to  this 
notice  will  be  availabe  for  public 
inspection  in  the  Information  Services 
Section  office  at  the  address  given 
above,  from,  8  a.m.,  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  Registration  Divison  (TS-767C), 
Attn:  (Product  Manager  (PM)  named  in 
each  petition).  Environmental  Protection 
Agency,  Office  of  Pesticide  Programs, 
401  M  St.,  Washington,  D.C.  20460. 

In  person:  Contact  the  PM  named  in 
each  petition  at  the  following  office 
location/ telephone  number: 
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Product  managar 

Offica  k>cation/ 
talapttona  numbar 

Addreas 

PM-12,  Jay 
EUanbargar. 

PM-17.  TKnolhyA. 
Gardnar. 

Rm.  202.  CMIK2 
(703-567-2386) 

Rm.  207,  CM#2 
(703-557-2680). 

EPA.  1821 

DaviaHwy, 
Arlington.  VA 
22202 
Do 

Shell  amended  the  petition  by  listing 
the  commodities  individually  included  in 
the  stone  fruits  (crop  grouping). 


SUPPLEMENTARY  INFORMATION:  EPA  has 

received  pesticide  (PP)  and  feed 
additive  petitions  (FAP)  relating  to  the 
establishment  and/or  amendment  of 
tolerances  for  certain  pesticide 
chemicals  in  or  on  certain  agricultural 
commodities. 

I.  Initial  Filing 

PP5F3260.  Dow  Chemical  U.S.A.  P.O. 
Box  1706,  Midland.  MI  48640.  Proposes  ' 
amending  40  CFR  180.342  by 
establishing  a  tolerance  for  residues  of 
chlorpyrifos  in  or  on  legume  vegetables 
at  0.1  part  per  million  (ppm).  The 
proposes  analytical  method  for 
determining  residues  is  gas 
chromatography.  PM-12. 

II.  Amended  Petitions 

1.  FAP1H5301.  EPA  issued  a  notice 
published  in  the  Federal  Register  of  June 
22. 1981  (46  FR  32313),  which  announced 
that  Duphar  B.V..  P.O.  Box  54. 1243  ZHS- 
Graveland,  Holland  (succesor  company 
to  Thompson-Hayward  Chemical  Co.. 
5200  Speaker  Rd..  Kansas  City.  KS 
66106)  had  submitted  FAP  1H5301  to  the 
Agency  proposing  to  amend  21  CFR  Part 
193  by  establishing  a  regulation 
permitting  residues  of  the  insecticide 
diflubenzuron  in  or  on  dried  citrus  pulp 
(orange  and  grapefruit)  a  0.30  ppm  and 
citrus  oil  at  20.0  ppm. 

Duphar  B.V.  has  amended  the  petition 
as  follows: 

a.  Reproposing  the  tolerances  for 
dried  citrus  pulp  (orange  and  grapefruit) 
at  0.30  ppm  under  21  CFR  561.420, 
(animal  feeds)  and  citrus  oil  at  20.0  ppm 
under  21  CFR  Part  193  (food). 

b.  Proposing  tolerances  for  processed 
citrus  products  and  citrus  molasses  at 
0.05  ppm  under  both  21  CFR  561.420  and 
21  CFR  Part  193.  PM-17. 

2.  PP4F3027.  EPA  issued  a  notice 
published  in  the  Federal  Register  of 
February  23. 1984  (49  FR  6794),  which 
announced  that  Shell  Oil  Co.,  1025 
Connecticut  Ave..  NW..  Washington, 
D.C.  20036,  had  submited  PP  4F3027  to 
the  Agency  proposing  to  amend  40  CFR 
180.379  by  establishing  a  tolerance  for    ' 
residues  of  the  insecticide  cyano  (3- 
phenoxyphenyl)methyl-4-chloro-alpha- 
(l-methylethyl)benzeneacetate  in  or  on 
the  commodity  stone  fruits  (crop 
grouping)  at  10.0  ppm. 


Corranoditiat 

Part  par 
fTMilion 
(ppm) 

Almond  hunt _ 

15.0 
100 

Apricots _ 

Charriaa 

10  0 

Pkma 

10  0 

Pnjnaa  (diiad) 

Prunaa  phima _ _ „ 

10  0 

Nactarinat „ _ 

Nutmaata _    

02 

The  proposed  analytical  method  for 
determining  residues  is  gas  . 

chromatography.  PM-17. 

Authority:  21  U.S.C.  346a  and  348. 
Dated:  July  31, 1985. 
Douglas  D.  Campt, 

Director.  Registration  Division,  Office  of 

Pesticide  Programs. 

[FR  Doc.  85-18807  Filed  8-13-85;  8:45  am) 

BILUNQ  CODE  6560-SO-M 


IOPP-30238A;  FRL-2881-6] 

ICI  Americas,  Inc.;  Approval  of 
Pesticide  Product  Registration 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  This  notice  announces 
Agency  approval  of  an  application 
submitted  by  ICI  Americas.  Inc.  to 
register  the  pesticide  product  "Clipper 
50  WP"  containing  an  active  ingredient 
not  included  in  any  previously 
registered  product  pursuant  to  the 
provision  of  section  3(c)(5)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  Taylor.  Product  Manager  (PM) 
25,  Registration  Division  (TS-767C), 
Office  of  Pesticide  Programs,  401  M 
St..  SW..  Washington.  D.C.  20460. 
Office  location  and  telephone  number 
Rm.,  245.  TS-767C,  Environmental 
Protection  Agency.  1921  Jefferson 
Davis  Hwy,  Arlington.  VA  22202. 
(703-557-1800). 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the  Federal 
Register  of  February  15. 1984  (49  FR 
5828).  which  announced  that  ICI 
Americas,  Inc..  Agricultural  Chemicals 
Div..  Wilmington,  DE  19897,  had 
submitted  an  application  to  register  the 
pesticide  product  "Clipper  50  WP" 
containing  the  active  ingredient 
(2RS.3RS)-l-(4-chlorophenyl)-4,4- 
dimethyl-2-(l//-1.2,4-triazol-l-yl)penlan- 
3-ol  at  50  percent;  an  active  ingredient 


not  included  in  any  previously 
registered  product. 

The  application  was  approved  on  June 
6, 1985  for  Clipper  50  WP  as  an 
ornamental  tree  injection.  The  product 
was  assigned  EPA  Registration  No. 
10182-77. 

The  Agency  has  considered  all 
required  data  on  the  risks  associated 
with  the  proposed  use  of  (2RS.3RS)-l-(4- 
chlorophenyl)-4.4-dimethyl-2-{l//-1.2.4- 
triazol-l-yl)pentan-3-ol  and  information 
on  social,  economic,  and  environmental 
benefits  to  be  derived  from  use. 
Specifically,  the  Agency  has  considered 
the  natuire  of  the  chemical  and  its 
pattern  of  use,  application  methods  and 
rates,  and  level  and  extent  of  potential 
exposure.  Based  on  these  reviews,  the 
Agency  was  able  to  make  basic  health 
and  safety  determinations  which  show 
that  use  of  (2RS.3RS)-l-(4-chlorophenyl)- 
4,4-dimethyl-2-(l//-1.2,4-triazol-l- 
yl)pentan-3-ol,  when  used  in  accordance 
with  widespread  and  commonly 
recognized  practice,  will  not  generally 
cause  unreasonable  adverse  effects  on 
the  environment. 

More  detailed  information  on  this 
registration  is  contained  in  a  Chemical 
Fact  Sheet  on  (2RS.3RS)-l-(4- 
chlorophenyl)-4.4-dimethyl-2-(l//-1.2.4- 
triazol-l-yl)pentan-3-ol. 

A  copy  of  this  fact  sheet,  which 
provides  a  summary  description  of  the 
chemical,  use  patterns  and  formulations, 
science  Hndings.  and  the  Agency's 
regualtory  position  and  rationale,  may 
be  obtained  from  Registration  Division 
{TS-767C),  Environmental  Protection 
Agency,  Registration  Support  and 
Emergency  Response  Branch.  401  M  St. 
SW.,  Washington,  D.C.  20460. 

In  accordance  with  section  3(c)(2)  of 
FIFRA.  a  copy  of  the  approved  label  and 
the  list  of  data  references  used  to 
support  registration  are  available  for 
public  inspection  in  the  office  of  the 
Product  Manager.  The  data  and  other 
scientiflc  information  used  to  support 
registation.  except  for  material 
specifically  protected  by  section  10  of 
FIFRA,  are  available  for  public 
inspection  in  the  Program  Management 
and  Support  Division  (TS-757C).  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agency.  Rm.  236  CM*2. 
Arlington.  VA  22202  (703-557-3262). 
Request  for  data  must  be  made  in 
accordance  with  the  provisions  of  the 
Freedom  of  Information  Act  and  must  be 
addressed  to  the  Freedom  of 
Information  Office  (A-101).  M  St..  SW.. 
Washington.  D.C.  20460.     , 

Such  requests  should:  (1)  Identify  the 
product  name  and  registration  number 
and  (2)  specify  the  data  or  information 
desired. 
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Authority.  7  U.S.C  138. 

Dated:  July  31,  1985. 
Steve  Schatzow. 

Director.  Office  of  Pesticide  Projframs. 
[FR  Doa  8S-19200  Filed  8-13-85:  845  ami 
aujjNQ  cooc  tsao-so-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
SutMnttted  to  ttw  Office  of 
Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35). 
Type:  Extension  of  3067-0168. 
Title:  Application  for  Superfund 

Temporary  Relocation  Assistance. 
Abstract:  This  form  is  used  to  document 

applicant  information  needed  to 

determine  eligibility  for,  and  provide 

temporary  relocation. 
Type  of  Respondents:  IndiviHiiaU  nr 

Households. 
Number  of  Respondents:  500. 
Burden  Hours:  125. 

Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  the  FEXLA  Clearance 
Officer,  Linda  Shiley,  (202)  646-2624.  500 
C  Street  SW..  Washington,  DC.  2047i 

Comments  should  be  directed  to  Mike 
Weinstein,  Desk  Officer  for  FEMA, 
Office  of  Information  and  Regulatory 
Affairs,  0MB.  Rm.  3235,  New  Executive 
Office  Building,  Washington.  DC.  20503. 

Dated:  August  7. 1985. 
Walter  A.  Gintontas. 
Director,  Administrative  Support 
[FR  Doa  19278  Filed  8-13-85;  8:45  ami 

BtUJNO  COOC  USI-Ot-M 


FEDERAL  RESERVE  SYSTEM 

Applications  To  Engage  de  Novo  In 
Permissible  Nonbanking  Activities; 
Bankmont  Financial  Corp.,  et  aL 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
9  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23)  (a)(1))  for  the  Boards 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 


activity  that  is  hsted  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  pubhc,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  September  3, 1985. 

A.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  Bankmont  Financial  Corp.,  New 
York.  New  York;  to  engage  de  novo, 
through  its  wholly-owned  subsidiary. 
Harris  Futures  Corporation.  Chicago. 
Illinois,  in  the  execution  and  clearance 
of  the  municipal  index  product  and 
stock  index  products  for  unaffiliated 
persons.  These  activities  have  been 
approved  by  Board  Order  as  permissible 
for  bank  holding  companies.  j.P.  Morgan 
&  Company.  Inc.,  68  Federal  Reserve 
Bulletin  514  (1982);  Bankers  Trust  New 
York  Corporation.  68  Federal  Reserve 
Bulletin  651  (1982).  Comments  on  this 
application  must  be  received  not  later 
than  August  22. 1985. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green.  Vice 
President)  101  Market  Street.  San 
Francisco,  California  94105: 

1.  U.S.  Bancorp.  PorUand,  Oregon;  to 
engage  de  novo  through  its  subsidiary, 
U.S.  Bancorp  Financial,  Inc..  Portland, 
Oregon,  in  expanding  the  activities  of 
making,  acquiring,  and  servicing  of 
loans  and  other  extensions  of  credit. 


either  secured  or  unsecured,  for  its  own 
account  or  for  the  account  of  others 
including,  but  not  limited  to  commercial, 
discount,  rediscount,  and  consumer 
loans;  installment  sales  contracts  and 
other  forms  of  receivables:  leasing  of 
personal  property  and  equipment;  and 
acting  as  insurance  agent  with  regard  to 
credit  life  and  disability  insurance, 
solely  in  connection  with  extensions  of 
credit  pursuant  to  section  4(c)(F)(A)  of 
the  Act. 

U.S.  Bancorp  also  has  applied  to  act 
as  agent  with  respect  to  the  sale  of 
property  and  casualty  insurance 
connected  to  extensions  of  credit 
pursuant  to  section  4(c)(8)(D)  of  the  Act. 
U.S.  Bancorp  received  approval  to 
engage  in  this  activity  prior  to  May  1, 
1982,  and  will  expand  its  activities  to 
Idaho,  Nevada,  and  Arizona. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  9. 1985. 
Barbara  R.  Lowrey, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  85-19379  Filed  8-13-85;  8:45  am] 

WLLINO  COOE  UIO-Ot-M 

Formation  of;  Acquisition  by;  or 
Merger  of  Bank  Holding  Companies; 
Benton  Capital  Corp. 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  S  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.24)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than 
September  6, 1985. 

A.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Vice  President) 
400  South  Akard  Sti-eet,  Dallas,  Texas 
75222: 
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1.  Benton  Capital  Corporation, 
Benton,  Louisiana:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  East 
River  Bancshares,  Inc.,  Benton. 
Louisiana,  thereby  indirectly  acquiring 
Bank  of  Benton,  Benton,  Louisiana. 

Board  of  Governors  of  the  Federal  Reserve 
Svstem.  August  9, 1985. 
Barbara  R.  Lowrey. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  85-19330  Filed  8-13-85;  8:45  am] 

BILLING  CODE  6210-01-M 


Formation  of:  Acquisition  by;  or 
Merger  of  Bank  Hoiding  Companies; 
Lawrence  County  Bancshares,  Inc. 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.24)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than 
September  6, 1985. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Delmer  P.  Weisz.  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Lawrence  County  Bancshares,  Inc., 
Aurora,  Missouri:  to  become  a  bank 
holding  company  by  acquiring  86.81 
percent  of  the  voting  shares  of  Lawrence 
County  Bank.  Aurora.  Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  8.  1985. 
Barbara  R.  Lowrey. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  85-19263  Filed  8-13-85;  8:45  am| 

BILLING  CODE  e2IO-01-M 


GENERAL  SERVICES 
ADMINISTRATION 

Agency  Information  Collection  Under 
Review  by  ttie  Office  of  Management 
and  Budget:  U.S.  Freight  Loss/ Damage 
Claim 

agency:  Office  of  Policy  and 
Management  Systems.  GSA. 
summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  General  Services 
Administration  (GSA)  requests  the 
Office  of  Management  and  Budget 
(OMB)  to  approve  the  extension  of  an 
existing  information  collection. 
ADDRESSES:  Send  comments  to  Franklin 
S.  Reeder,  GSA  Desk  Officer,  Room 
3235.  NEOB.  Washington.  DC  20503.  and 
to  Willaim  W.  Hiebert.  GSA  Clearance 
Officer.  General  Services 
Administration  (ATRAI),  Washington. 
DC  20405. 

FOR  FURTHER  INFORMATION  CONTACT: 

Raymond  Price,  Office  of  Transportation 
(703-557-1256). 

SUPPLEMENTARY  INFORMATION: 

a.  Purpose.  This  collection  is  used  by 
the  Government  to  file  claims  against 
commercial  transportation  companies. 

b.  Annual  reporting  burden. 
Respondents,  responses  and  hours.  9.669 
each. 

c.  Copies  of  proposal.  Copies  may  be 
obtained  from  the  Directives  and 
Reports  Management  Branch  (ATRAI). 
Room  3007.  GS  Building.  Washington. 
DC  20405  (202-566-0666). 

Dated:  August  5, 1985. 

Johnny  T.  Young, 

Acting  Director,  Information  Management 
Division. 

[FR  Doc.  85-19316  Filed  8-13-85:  8:45  am] 

BILUNQ  CODE  6S20-24-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

Administration  and  Coordination  of 
the  National  Institute  of  Mental  Health, 
the  National  Institute  of  Alcohol  Abuse 
and  Alcoholism,  and  the  National 
Institute  on  Drug  Abuse;  Delegation  of 
Authority 

Notice  if  hereby  given  that  on  July  5. 
1985.  the  Secretary  of  Health  and 
Human  Services  delegated  to  the 
Assistant  Secretary  for  Health,  with 
authority  to  redelegate.  the  authority 
vested  in  the  Secretary  under  Title  V  of 
the  Public  Health  Service  Act  (42  U.S.C. 
290aa  et  seq.).  as  amended,  concerning 
the  administration  and  coordination  of 


the  National  Institute  of  Mental  Health, 
the  National  Institute  on  Alcohol  Abuse 
and  Alcoholism,  and  the  National 
Institute  on  Drug  Abuse.  The  delegation 
to  the  Assistant  Secretary  for  Health 
excluded  the  authority  related  to 
discrimination  in  Federal  employment 
on  grounds  of  prior  alcohol  or  drug 
abuse,  authority  related  to 
discrimination  against  admission  of 
alcohol  and  drug  abusers  to  private  and 
public  hospitals,  and  authority  to 
promulgate  regulations,  submit  reports 
to  Congress  or  a  Congressional 
Committee,  establish  advisory 
committees  and  appoint  members  to 
advisory  committees. 

Dated:  August  5. 1985. 
John  J.  O'Shaughnessy, 

Assistant  Secretary  for  Management  and 

Budget/OS. 

[FR  Doc.  85-19365  Filed  8-13-85:  8:45  am] 

BtLUNO  CODE  41«>-2I>-«I 


Office  Of  Human  Development 
Services 

Child  Abuse  and  Neglect  PrevenMon 
and  Treatment;  Proposed  Research 
Priorities  for  Fiscal  Year  1986 

AGENCY:  Office  of  Human  Development 
Services  (OHDS).  Department  of  Health 
and  Human  Services  (DHHS). 

action:  Notice  of  proposed  Fiscal  Year 
1986  child  abuse  and  neglect  research 
priorities  in  the  Office  of  Human 
Development  Services  (OHDS). 

SUMMARY:  The  National  Center  for  Child 

Abuse  and  Neglect  in  the  Children's 
Bureau.  Office  of  Human  Development 
Services  (OHDS)  is  proposing  for  public 
comment  eight  areas  of  research  in  the 
field  of  child  abuse  and  neglect 
prevention  and  treatment.  HDS  invites 
comments  on  these  proposed  research 
areas. 

DATE:  In  order  to  be  considered, 
comments  must  be  received  no  later 
than  October  15. 1985.  OHDS  invites 
comments  on  these  research  priorities  or 
suggestions  for  other  research  priorities. 
No  proposals,  concept  papers  or  other 
forms  of  application  should  be 
submitted  at  this  time. 

ADDRESS:  Comment  should  be  sent  to: 
Commissioner.  Administration  for 
Children.  Youth  and  Families,  Attn: 
National  Center  on  Child  Abuse  and 
Neglect.  P.O.  Box  1182.  Washington, 
D.C.  20013.  (202-245-2840). 

FOR  FURTHER  INFORMATKM  CONTACT 

Laura  Skaff  or  Roland  Sneed  (202)  245- 
2840. 
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SUPPLEMENTARY  INFORMATION:  The 

National  Center  on  Child  Abuse  and 
Neglect  (NCCAN)  is  part  of  the 
Children's  Bureau  in  the  Administration 
for  Children.  Youth  and  Families,  OHDS. 
NCCAN  conducts  activities  designed  to 
assist  and  enhance  national.  State  and 
community  efforts  to  prevent,  identify 
and  treat  child  abuse  and  neglect.  These 
activities  include:  conducting  research 
and  demonstrations;  supporting  service 
improvement  projects;  gathering, 
analyzing  and  disseminating 
information  through  a  national 
clearinghouse;  providing  grants  to 
eligible  States  for  strengthening  and 
improving  their  child  protective 
programs;  and  coordinating  Federal 
activities  related  to  child  abuse  and 
neglect  through  the  Advisory  Board  on 
Child  Abuse  and  Neglect. 

In  Fiscal  Year  1986,  NCCAN  intends 
to  continue  to  support  a  national 
information  clearinghouse  on  child 
abuse  and  neglect  and  a  system  for 
aggregating  a  national  report  using  data 
from  official  reports  of  child  abuse  and 
neglect  collected  by  the  States. 
Continued  support  will  also  be  provided 
for  preparation  and  dissemination  of 
relevant  reports  and  manuals  based  on 
the  findings  of  completed  research  and 
demonstration  projects  and  the 
development  of  materials  suitable  for 
children  and  young  adults  to  help 
prevent  and  reduce  the  effects  of  child 
abuse  and  neglect.  In  addition.  NCCAN 
will  be  strengthening  its  coordinative 
efforts  with  other  Federal  agencies  in 
the  areas  of  child  abuse  and  neglect, 
child  sexual  exploitation  and 
pornography  prevention. 

OHDS  solicits  specific  comments  and 
suggestions  concerning  each  of  the 
priorities  described  below.  No 
proposals,  concept  papers  or  other 
forms  of  application  should  be 
submitted  at  this  time.  Any  such 
submissions  will  be  discarded. 
Applications  will  be  accepted  only  in 
response  to  the  OHDS  Coordinated 
Discretionary  Funds  Program 
Announcement  to  be  published  in  the 
Federal  Register  at  a  later  date. 

No  acknowledgements  will  be  made 
of  the  comments  received  in  response  to 
this  notice,  but  all  comments  will  be 
considered  in  preparing  the  final  funding 
priorities  for  child  abuse  and  neglect 
research  activities  for  Fiscal  Year  1986. 
In  addition,  we  will  send  a  copy  of  the 
OHDS  program  announcement  to  all 
persons  who  comment  on  these 
proposed  priorities.  OHDS  anticipates 
that  the  program  announcement  for  the 
Coordinated  Discretionary  Funds 
Program  will  be  published  in  the  late 
summer  of  1985. 


Proposed  Child  Abuse  and  Neglect 
Research  Priorities  for  Fiscal  Year  1986 

OHDS  is  considering  the  following 
research  priorities  for  fiscal  year  1986: 

1.  Homeless  Youth  Research  to  date 
suggests  that  many  homeless  youth  have 
been  abused,  neglected  or  exploited. 
Estimates  of  the  size  and  characteristics 
of  this  vulnerable  homeless  population 
vary.  Many  are  not  only  alienated  from 
their  families  but  from  the  normative 
institutions  in  the  community  as  well. 
Research  is  needed  to  determine  the  size 
and  characteristics  of  this  homeless 
population  and  to  develop  methods  to 
reduce  their  vulnerability  to  abuse  and 
exploration. 

To  better  understand  the  nature  and 
scope  of  this  problem,  the  following 
issues  should  be  addressed  for  these 
youth:  who  are  they,  how  do  they 
manage,  under  what  circumstances  did 
they  leave  home,  what  is  the  duration  of 
homelessness,  to  what  extent  are  they 
exploited  and  how,  what  services  are 
available  to  them,  what  services  would 
be  accepted  by  them,  what  positive 
steps  can  be  taken  to  lessen  their 
vulnerability,  and  what  pathways  to 
self-sufficiency  are  available. 

2.  Emotional  Maltreatment  Emotional 
maltreatment  (e.g..  mental  injury  or 
psychological  abuse)  is  the  form  of  child 
abuse  and  neglect  which  remains  most 
difficult  to  define,  identify,  investigate 
and  treat.  The  protection  of  emotionally 
maltreated  children  and  the  treatment  of 
their  families  require  intense 
involvement  and  a  high  level  of 
therapeutic  skill,  though  litde  guidance 
is  available  for  those  service  providers 
who  cope  with  this  form  of  child  abuse 
and  neglect.  Recent  research  has  made 
some  progress  in  better  defining 
emotional  maltreatment  (Egland,  in 
process;  Bailey,  in  process:  Garbarino. 
1985).  Further  research  is  needed  to 
assess  the  scope  and  nature  of  this 
problem  and  to  identify  special 
treatment  approaches  for  children  and 
adults/caretakers. 

3.  Male  Victims  Data  suggest 
substantial  underreporting  nationwide 
of  sexual  abuse  of  male  children.  These 
cases  have  diverged  from  the  classical 
model  of  the  incestuous  family  (father/ 
daughter  incest  based  on  marital 
breakdown  and  maternal  abdication) 
and  as  a  result  have  often  been 
overlooked  (Finkelhor  1984).  However, 
an  increase  in  the  number  of  cases  of 
sexually  abused  boys — as  high  as  one- 
third  of  case  loads  (Rogers,  1979;  Seift. 
1979) — has  underscored  the  need  to 
better  understand  this  problem. 

Research  is  needed  to  investigate  how 
sexual  abuse  of  male  children  differs 
from  abuse  of  females,  specifically  in 


relation  to  the  areas  of  reporting, 
treatment  and  long-term  impact. 

4.  Female  Abusers.  Just  as  it  has  been 
assumed,  until  recently,  that  boys  were 
rarely  sexually  abused,  so  was  it 
assumed  that  few  women  were 
perpetrators.  However,  researchers  have 
begun  to  question  that  this  is  the  case. 
While  sexual  abuse  by  females  is  less 
frequent  than  abuses  commited  by 
males,  it  does  account  for  nearly  5    ♦ 
percent  of  abuses  against  girls  and  20 
percent  of  the  abuses  against  boys 
(Finkelhor  1984).  Problems  presented  by 
female  child  sexual  offenders  have  been 
almost  completely  ignored.  A  study  to 
examine  the  scope  of  the  femal  offender 
problem  from  definitional,  prevention 
and  treatment  perspectives  is  needed. 

5.  Children 's  Court  Appearances 
Experts  in  the  field  almost  universally 
perceive  the  prosecutorial  process  as 
both  very  difficult  for  judge  and  jury  and 
traumatizing  to  the  child  victim. 
Preliminary  research  efforts  have  begun 
to  analyze  and  document  the  effects  of 
courtroom  experiences  on  the  child  and 
to  develop  less  traumatizing  courtroom 
procedures.  Less  attention  has  been 
focused  on  research  that  would  examine 
the  viability  of  children's  testimony. 

Research  is  needed  to  explore  the 
ability  of  children  to  accurately  recount 
events,  children's  suggestibility  to 
falsification  of  events,  jurors'  views  of 
children's  credibility;  and  to  develop 
means  to  strengthen  children's 
credibility,  improve  doucmentation.  and 
lessen  the  danger  of  case  dismissal  on 
technicality. 

6.  Reporting  Practices  A  1983  report 
by  the  American  Humane  Association 
(AHA)  on  the  incidence  of  child  abuse 
and  neglect  indicated  a  marked  increase 
in  the  number  of  reports  of  child 
maltreatment  (a  142  percent  increase 
over  1976).  Professionals  reported  48 
percent  of  the  maltreatment  reports,  39 
percent  of  the  reports  came  from  friends, 
neighbors,  relatives  and  self.  11  percent 
were  reported  anonymously  and  other 
sources  reported  two  percent.  However, 
the  National  Incidence  Study  (1981) 
found  that  professionals  only  reported 
to  child  protective  services  21  percent  of 
the  maltreatment  cases  they  identified. 

Research  is  needed  to  examine  the 
key  factors  related  to  reporting  and  non- 
reporting  and  to  analyze  the  reporting 
practices  of  various  mandated  reporting 
groups.  Specific  areas  to  be  addressed 
include:  who  reports  and  why; 
operational  definitions  for  child 
maltreatment  used  by  various  non- 
professional and  professional  groups; 
criteria  used  for  deciding  whether  or  not 
to  report;  what  reporting  procedures 
have  been  developed  for  the  public  and 
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mandated  professionals  (i.e.  educators, 
doctors,  day  care  personnel);  and  the 
child  maltreatment  categories  most 
likely  to  be  reported  by  professionals 
and  non-professionals. 

7.  Responses  to  Reports  A  recent 
survey  of  the  status  of  child  protective 
services  showed  that  these  agencies  are 
experiencing  increases  in  both  the 
number  of  referrals  and  the  severity  of 
cases.  In  most  States  this  situation  has 
led  to  policies  that  allow  staff  to  screen 
out  cases  for  fuller  investigation.  While 
written  screening  policies  do  exist  in 
many  States,  a  survey  of  child  protective 
service  administrators  indicated  that  in 
practice  these  decisions  are  based 
primarily  on  worker  and  supervisor 
judgment  (AHA  1983). 

Research  of  national  scope  is  needed 
to  provide  improved  understanding  of 
the  processes  and  risks  involved  in 
screening  decisions  and  to  develop 
methods  of  improving  screening  and 
substantiation  decisions.  Specific  areas 
to  be  addressed  are:  the  basis  for 
selection  of  reports  to  be  investigated, 
existing  classification  criteria  for 
investigation  and  substantiation,  the 
relationship  between  substantiation  and 
reporting  group,  the  relationship 
between  substantiation  and  type  of 
reported  abuse,  and  the  identification  of 
methods  to  improve  CPS  screening  and 
substantiation  decisions. 

8.  Central  Registries  Forty-two  States 
have  centralized  registries  for  reports  of 
child  abuse  and  neglect.  The  information 
kept  in  these  records  varies  as  do  State 
rules  on  sealing,  expunction, 
destruction,  amendment,  and  access  to 
and  confidentiality  of  records.  These 
rich  data  sources  can  be  used  to  aid  case 
identification  and  assessment,  and  to 
facilitate  policy  planning  and  program 
development.  To  date,  this  information 
has,  in  some  instances,  been 
underutilized  or  insufficiently 
safeguarded. 

Comprehensive  research  is  needed  to 
explore  current  central  registry  practices 
and  procedures  across  the  nation. 
Special  attention  should  be  directed  to 
issues  surrounding:  data  utilization  in 
prevention,  case  management,  system 
improvements  and  research; 
accessibility  by  victim,  family  or 
perpetrator  expungement  of  records; 
data  maintenance  procedures;  local 
agency  and  State  planning  agency  use  of 
data;  and  recommendations  for  more 
uniform  practices  in  these  areas. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  13.628,  Child 
Development — Child  Abuse  and  Neglect 
Prevention  and  Treatment) 


Dated:  July  30, 1985 

Dodie  Livingston, 

Commissioner  for  Children,  Youth  and 
Families. 

Dated:  August  6. 1985. 

Dorcai  R.  Haidy, 

Assistant  Secretary  for  Human  Development 
Services. 

|FR  Doc.  19292  Filed  8-13-85:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Availability  of  the  Proposed  Spokane 
Resource  Management  Plan  and  Final 
Environmental  Impact  Statement, 
Spokane  District,  Washington 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Proposed  Area  of 

Critical  Environmental  Concern  (ACEC) 

designations. 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  section  202(a)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  and  43  CFR  Part  1600.  the  Bureau 
of  Land  Management  has  prepared  a 
proposed  Resource  Management  Plan, 
known  as  the  Spokane  RMP,  and  a  final 
Environmental  Impact  Statement 
covering  approximately  308,000  acres  in 
19  counties  of  eastern  Washington. 
Included  in  the  proposed  Spokane  RMP 
are  10  areas  recommended  for  Area  of 
Critical  Environmental  Concern  (ACEC) 
designation. 

The  draft  Spokane  RMP/EIS  was 
made  available  to  members  of  the  public 
in  October  of  1984.  Comments  on  the 
draft  were  considered  in  preparing  the 
final  EiS.  Any  person  who  participated 
in  the  planning  process  and  has  an 
interest  which  is  or  may  be  adversely 
affected  by  approval  of  the  Spokane 
RMP  may  protest.  A  protest  may  raise 
only  those  issues  which  were  submitted 
for  the  record  during  the  planning 
process. 

DATES  AND  ADDRESSES:  Comments  for 

the  District  Manager's  consideration  in 
the  development  of  the  decisions  should 
be  submitted  to  the  District  Manager  by 
September  16, 1985.  Copies  of  the 
Proposed  Plan  and  Final  EIS  are 
available  at  the  following  locations: 
Spokane  District  Office  BLM,  East  4217 
Main  Avenue.  Spokane.  Washington 
99202.  (509)  456-2570.  Wenatchee 
Resource  Area  Office  BLM,  1133  North 
Western  Avenue,  Wenatchee, 
Washington  98801,  (509)  662-2443;  Public 
Affairs  BLM,  Oregon  State  Office,  825 
N.E.  Multnomah,  Portland,  Oregon 


97208,  (503)  231-6277;  Public  Affairs 
BLM,  Interior  Building,  18th  and  C 
Streets,  Washington,  D.C.  20240,  (202) 
343-9435.  Protests  must  be  filed  on  or 
before  September  16, 1985.  To  be  timely, 
protests  should  be  filed  with  the 
Director  (202).  Bureau  of  Land 
Management,  U.S.  Department  of  the 
Interior,  Washington,  D.C.  20240.  The 
procedures  for  filing  a  protest  are  listed 
in  the  Proposed  Plan  and  in  43  CFR 
1610.5-2. 

SUPPI^MENTARY  INFORMATION:  Hie  final 
EIS  analyzes  four  alternative  plans  for 
managing  natural  resources  in  the 
Spokane  RMP  Planning  Area  over  the 
next  10  to  15  years.  One  alternative  has 
been  identified  as  the  proposed  Spokane 
Resource  Management  Plan. 

The  alternative  plans  presented  in  the 
EIS  are  designed  to  resolve  the  planning 
issues  identified  earlier  through  public 
involvement.  The  general  topics  covered 
are  retention  or  disposal  of  public  lands, 
livestock  grazing,  range  improvements, 
fire  management  soil  erosion,  wildlife 
habitat  management,  minerals 
management,  off-road  vehicles  use  area 
designations,  recreation,  cultural  and 
historic  values,  and  lands  for  local  and 
State  government  and  other  needs.  The 
alternative  plans  include  different 
resource  use  levels  and  constraints  to 
address  the  planning  issues.  One 
alternative  is  a  "No  Action"  alternative, 
designed  to  represent  a  continuation  of 
present  resource  use  levels  or  systems. 

The  four  issues  address  in  the  RMP 
are: 

1.  Crazing  Management:  Forage  use 
would  continue  at  the  current  level  of 
30.073  animal  unit  months.  Fifty  percent 
(50%)  of  the  available  forage  would  be 
allocated  to  non-consumptive  uses  after 
livestock  use  levels  are  established 
through  analysis  of  monitoring  studies. 
Livestock  grazing  use  in  riparian  zones 
would  be  coordinated  to  facilitate 
improvement  of  riparian  vegetation. 
Forage  condition  would  be  improved 
through  grazing  management  and 
vegetation  manipulation  projects  on 
1.100  acres  in  the  Improve  category 
allotments. 

2.  Land  Tenure  Adjustment:  The  RMP 
identifies  portions  of  the  District  where 
land  ownership  adjustments  are  needed 
to  achieve  more  efficient  management 
and  utilization  of  public  resources  and 
to  identify  areas  that  should  be  imder 
BLM  management. 

3.  Access  to  Public  Lands:  Additional 
physical  and/or  legal  access  to  public 
land  for  management  and  public  use 
purposes  is  proposed  in  8  of  13 
management  areas  because  access  to 
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some  of  the  public  land  in  these  areas  is 
lacking. 

4.  Recreation  Management-  The  RMP 
identifies  conflicts  and  proposes 
methods  through  which  a  balance  of  use 
can  be  achieved  between  recreation  and 
other  resource  uses.  Off-road  vehicle 
(ORV)  designations  would  be  proposed. 
They  are  as  follows:  230,500  acres  would 
be  open  to  ORV  use;  8.980  acres  would 
be  restricted  to  designated  roads  and 
trails  on  a  seasonal  basis;  54.705  acres 
would  be  permanently  restricted  to 
designated  roads  and  trails;  and  13,418 
acres  would  be  permanently  closed  to 
ORV  use. 

As  a  result  of  comments  received  on 
the  Draft  RMP,  six  additional  areas 
were  nominated  for  consideration  as 
ACECs.  The  District  Manager  concluded 
that  Bve  of  the  nominated  areas  met  the 
criteria  to  qualify  as  ACECs.  These  five 
areas  would  be  designated  as  ACECs 
under  the  Proposed  RMP,  and  under  the 
Protection  Alternative.  The  four 
previously  designated  ACECs  and  one 
previously  designated  Research  Natural 
Area  (RNA)  will  continue  to  be 
managed  imder  existing  guidelines  in  all 
alternatives. 

The  following  areas  would  be  * 

designated  as  ACECs  under  the 
proposed  RMP  to  protect  federal 
candidate  endangered,  threatened,  or 
sensitive  plant  species: 

Colockum  Creek,  80  acres  in  T.  21  N.. 
R.  21  E.:  Rock  Island  Canyon,  360  acres 
in  T.  22  N.,  R.  22  E..  and  in  T.  23  N..  R.  21 
E.;  Yakima  River  Cliffs  and  Umtanum 
Ridge.  80  acres  in  T.  14  N.,  R.  19  E.; 
Catherine  Creek  and  Rowland  Lake,  80 
acres  in  T.  3  N.,  R.  12  E..  and  T.  3  N..  R. 
11  E.;  McCoy  Canyon  120  acres,  in  T.  13 
N..  R.  24  E.;  Roosevelt  Slope,  40  acres  in 
T.  3  N..  R.  21  E.;  Sentinel  Slope.  160 
acres  in  T.  15  N..  R.  24  E.;  and 
Earthquake  Point.  40  acres,  T.  26  N.,  R. 
21  E.  Protection  measures  include 
elimination  of  incompatible  uses  such  as 
ORV  use  and  grazing.  The  colockum 
Creek  and  Rock  Island  Canyon  areas 
would  require  fencing  of  approximately 
40  acres  each  to  exclude  cattle. 

The  Brewster  Bald  Eagle  ACEC  in  T. 
30  N..  R.  24  E..  and  T.  30  N..  R.  25  E.. 
consists  of  approximately  200  acres  of 
essential  bald  eagle  winter  habitat  and 
golden  eagle  nesting  habitat.  The 
purpose  would  be  to  protect  natural 
values  for  both  species  of  eagles. 
Management  would  include  protection 
through  the  elimination  of  incompatible 
uses.  It  would  also  include  habitat 
manipulation  designed  to  maintain  or 
enhance  the  habitat  requirements  of  the 
two  eagle  species. 

As  the  respective  management  plans 
for  these  areas  are  developed. 


additional  protective  measures  may  be 
proposed.  In  addition  to  these  nine 
areas,  the  already  designated  Hot  Lakes 
RNA  will  be  further  designated  as  an 
ACEC. 

FOR  FURTHER  INFORMATION  CONTACr 

Gary  Yeager.  Project  Leader,  Bureau  of 
Land  Management,  East  4217  Main 
Avenue,  Spokane.  Washington  99202; 
telephone  (509)  456-2570. 

Dated:  July  9. 1985. 
loseph  K.  Bussing. 
District  Manager. 
|FR  Doc.  85-19291  Filed  8-1J-85:  8:45  amj 
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[AA-52323I 

Alaska  Native  Claims  Selection; 
Afognak  Joint  Venture 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of 
section  1427  of  the  Alaska  National 
Interest  Lands  Conservation  Act.  94 
Stat.  2371.  2518-28.  and  section  14  of  the 
Alaska  Native  Claims  Settlement  Act  of 
December  16, 1971. 43  U.S.C.  1601. 1613. 
will  be  issued  to  Afognak  )oint  Venture 
consisting  of  Afognak  Native 
Corporation;  Ouzinkie  Native 
Corporation;  Shuyak,  Inc.;  Uganik 
Natives,  Inc.;  Litnik.  Inc.;  Uyak  Natives, 
Inc.;  Ayakulik,  Inc.;  Bells  Flats  Natives, 
Inc.;  Akhiok-Kaguyak,  Inc.;  Leisnoi, 
Incorporated;  Old  Harbor  Native 
Corporation;  Anton-Larsen,  Inc.;  and 
Koniag,  Inc.,' Regional  Native 
Corporation  in  its  own  right  and  as 
successor  in  interest  to  Karluk  Native 
Corporation  and  Nu-Nachk  Pit.  Inc.  The 
lands  involved  include  approximately 
253.478  acres  on  Afognak.  Bear,  Teck, 
Hogg  and  Murphy  Islands,  Alaska. 

A  notice  of  the  decision  will  be 
published  once  a  week  for  four  (4) 
consective  weeks,  in  the  KODIAK 
DAILY  MIRROR.  Copies  of  the  decision 
may  be  obtained  by  contacting  the 
Bureau  of  Land  Management.  Alaska 
State  Office,  701  C  Street,  Box  13, 
Anchorage.  Alaska  99513.  ((907)  271- 
5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision  shall  have  until  September  13, 
1985  to  file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management, 
Division  of  Conveyance  Management 
(960).  address  identified  above,  where 
the  requirements  for  filing  an  appeal  can 
be  obtained.  Parties  who  do  not  file  an 


appeal  in  accordance  with  the 

requirements  of  43  CFR  Part  4,  Subpart  E 

shall  be  deemed  to  have  waived  their 

rights. 

Ruth  Stockie, 

Section  Chief,  Branch  ofANCSA 

Adjudication. 

[FR  Doc.  85-19297  Filed  8-13-85:  8:45  am) 
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[F-14989-A2  '] 

Alaska  Native  Claims  Selection; 
Danzhit  Haniaii  Corp. 

In  accordance  with  Department 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of 
Section  14(a)  of  the  Alaska  Native 
Claims  Settlement  Act  of  December  18, 
1971  (ANCSA),  43  U.S.C.  1601, 1613(a), 
will  be  issued  to  Danzhit  Haniaii 
Corporation  for  approximately  22,675 
acres.  The  lands  involved  are  in  the 
vicinity  of  Circle. 

Fairbanks  Meridian.  Alaska 

T.  10  N.,  R.  17  E  (F-14989-L2) 
T.  12  N..  R.  17  E.  (F-14989-G2) 
T.  12  N.,  R.  19  E.  (F-14989-A2} 
T.  14  N.,  R.  19  E.  (F-14989-I2) 

A  notice  of  the  decision  will  be 
published  once  a  week  for  four  (4) 
consecutive  weeks,  in  the  FAIRBANKS 
DAILY  NEWS-MINER.  Copies  of  the 
decision  may  be  obtained  by  contacting 
the  Bureau  of  Land  Management,  Alaska 
State  Office,  701  C  Street,  Box  13. 
Anchorage.  Alaska  99513.  ((907)  271- 
5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision  shall  have  until  September  13, 
1985  to  file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  hY}m  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management, 
Division  of  Conveyance  Management 
(960),  address  identified  above,  where 
the  requirements  for  filing  an  appeal  can 
be  obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart  E 
shall  be  deemed  to  have  waived  their 
rights. 
Helen  Burleson, 

Section  Chief.  Branch  ofANCSA 

Adjudication. 

[FR  Doc.  85-19298  Filed  8-13-85;  8:45  am) 
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IF-14989-B] 


Alaska  Native  Claims  Selection; 
Danzhit  Hanlail  Corp. 

In  accordance  with  Department 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of 
section  14(a)  of  the  Alaska  Native 
Claims  Settlement  Act  of  December  18. 
1971  (ANCSA).  43  U.S.C.  1601. 1613(a). 
will  be  issued  to  Danzhit  Hanlaii 
Corporation  for  approximately  160 
acres.  The  lands  involved  are  in  the 
vicinity  of  Circle.  Alaska,  within  T.  10 
N..  R.  16  E.,  Fairbanks  Meridian. 

A  notice  of  the  decision  will  be 
published  once  a  week  for  four  (4) 
consecutive  weeks,  in  the  FAIRBANKS 
DAILY  NEWS-MINER.  Copies  of  the 
decision  may  be  obtained  by  contacting 
the  Bureau  of  Land  Management.  Alaska 
State  Office.  701  C  Strpet.  Box  13. 
Anchorage.  Alaska  99513.  ((907)  271- 
5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision  shall  have  until  September  13. 
1985  to  file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management, 
Division  of  Conveyance  Management 
(960),  address  identified  above,  where 
the  requirements  for  filing  an  appeal  can 
be  obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart  E 
shall  be  deemed  to  have  waived  their 
rights. 
Helen  Burleson, 

Section  Chief.  Branch  of  ANCSA 

Adjudication. 

[FR  Doc.  85-19299  Filed  8-13-85:  8:45  am] 
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Alaska  Native  Claims  Selection; 
Ekiutna,  inc. 

In  accordance  with  Department 
regulation  43  CFR  2650.7(d).  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of 
section  14(a)  of  the  Alaska  Native 
Claims  Settlement  Act  of  December  18. 
1971  (ANCSA),  43  U.S.C.  1601, 1613  will 
be  issued  to  Ekiutna,  Inc.  The  lands 
involved  are  in  the  vicinity  of  Ekiutna. 
Alaska,  and  are  known  as  Ekiutna 
Gravel  Reserve  Nos.  1  and  2.  They  are 
within  T.  16  N.,  R.  1  W..  Seward 
Meridian,  and  contain  approximately 
297  acres  and  102  acres,  respectively. 

A  notice  of  the  decisions  will  be 
published  once  a  week  for  four  (4) 


consecutive  weeks,  in  the 
ANCHORAGE  DAILY  NEWS.  Copies  of 
the  decisions  may  be  obtained  by 
contacting  the  Bureau  of  Land 
Management,  Alaska  State  Office.  701  C 
Street,  Box  13,  Anchorage,  Alaska  99513. 
((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decisions  shall  have  until  September  13. 
1985  to  file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  fileid  in 
the  Bureau  of  Land  Management. 
Division  of  Conveyance  Management 
(960),  address  identified  above,  where 
the  requirements  for  filing  an  appeal  can 
be  obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart  E 
shall  be  deemed  to  have  waived  their 
rights. 
Olivia  Short, 

Section  Chief.  Branch  of  ANCSA 
Adjudication. 

[FR  Doc.  85-19300  Filed  8-13-85;  8:45  am] 
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(F-14a82-B] 

Alaska  Native  Claims  Selection;  Gana-a 
'Yoo,  Ltd. 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d).  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of 
section  14(a)  of  the  Alaska  Native 
Claims  Settlement  Act  of  December  18. 
1971  (ANCSA).  43  U.S.C.  1601. 1613(a), 
will  be  issued  to  Gana-a  'Yoo,  Limited 
for  approximately  2,646  acres.  The  lands 
involved  are  in  the  vicinity  of  Koyukuk. 
Alaska. 

Kateel  River  Meridian,  Alaska 

T.  7  S.,  R.  5  E.  (Unsurveyed) 
T.  8  S.,  R.  5  E.  (Surveyed) 
T.  7  S.,  R.  7  E.  (Unsurveyed) 
T.  8  S.,  R.  7  E.  (Unsurveyed) 

A  notice  of  the  decision  will  be 
published  once  a  week  for  four  (4) 
consecutive  weeks,  in  the  TUNDRA 
TIMES.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Bureau  of 
Land  Management,  Alaska  State  Office, 
701  C  Street,  Box  13,  Anchorage,  Alaska 
99513.  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision  shall  have  until  September  13, 
1985  to  file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management, 
Division  of  Conveyance  Management 
(960),  address  identified  above,  where 


the  requirements  for  filing  an  appeal  can 

be  obtained.  Parties  who  do  not  fHe  an 

appeal  in  accordance  with  the 

requirements  of  43  CFR  Part  4,  Subpart  E 

shall  be  deemed  to  have  waived  their 

rights. 

Helen  Burleson, 

Sfction  Chief  Branch  of  ANCSA 
Adjudication. 

\¥V.  Doc.  85-19301  Filed  8-13-85;  8:45  am] 
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(W-786651 

Wyoming;  Proposed  Reinstatement  o( 
Terminated  Oil  and  Gas  L^ase 

Pursuant  to  the  provisions  of  Pub.  L 
97-451.  96  Stat.  2462-2466.  and 
Regulation  43  CFR  3108.2-3  (a)  and 
(b)(1).  a  petition  for  reinstatement  of  oil 
and  gas  lease  W-76665  for  lands  in 
Uinta  County,  Wyoming  was  timely  filed 
and  was  accompanied  by  all  the 
required  rentals  accruing  from  the  date 
of  termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
the  rate  of  $5.00  per  acre,  or  fraction 
thereof,  per  year  and  16%  percent 
respectively. 

The  lessee  has  paid  ihe  required 
$500.00  administrative  fee  and  $106.25  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  W-76665  effective  May  1. 1984. 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Andrew  L.  Tarshis. 
Chief  Leasing  Section. 
[FR  Doc.  85-19313  Filed  8-13-85:  8:45  am] 
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Minerals  Management  Service 

Establishment  of  a  Royalty 
Management  Advisory  Committe* 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 

action:  Notice  of  establishment. 

summary:  This  notice  is  published  in 
accordance  with  section  9(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  Following  review  and 
concurrence  by  the  Administrator  of  the 
General  Services  Administration,  notice 
is  hereby  given  that  the  Secretary  of  the 
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Interior  is  establishing  a  Royalty 
Management  Advisory  Committee. 

The  Secretary  is  establishing  the 
Committee  because  the  Royalty 
Management  Program  (RMP)  is  the  focus 
of  considerable  interest  on  the  part  of 
States,  tribes,  and  organizations  having 
oversight  of  the  Federal  minerals 
collection  and  reporting  activities.  This 
interest  is  due.  in  large  part,  to  the 
magnitude  of  funds  involved.  The 
program  collects  approximately  $8  to  9 
billion  annually  which  is  distributed  to 
the  Federal  Treasury  accounts,  State 
and  tribal  governments,  and  individual 
Indian  owners. 

At  the  Secretary's  request  the 
Committee  will  provide  advice  regarding 
policies  and  procedures  which  affect 
recipients  of  mineral  leasing  revenues; 
lessees,  operators  and  other  royalty 
payors;  and  users  of  the  RMP  fiscal  and 
production  accounting  systems.  It  is 
expected  that,  initially,  the  Committee 
will  address  items  of  immediate 
concern,  such  as:  maintenance  and 
validation  of  the  RMP  systems  data 
bases:  future  systems  design;  funding 
guidelines  for  auditing  activities 
delegated  to  States  and  tribes  under  the 
provisions  of  sections  202/205  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act;  product  valuation 
regulations;  and  the  extension  of  the 
RMP  Production  Accounting  and 
Auditing  System  (P/VAS)  to  the  onshore 
lease  environment. 

The  Committee  Charter  will  terminate 
2  years  from  the  date  it  is  filed  unless 
the  Secretary  renews  it  prior  to  that 
time.  Further  information  regarding  the 
Committee  can  be  obtained  from  the 
Director,  Minerals  Management  Service. 
U.S.  Department  of  the  Interior.  18th  and 
C  Streets.  NW..  Washington,  DC  20240. 

Certification 

I  hereby  certify  that  the  Royalty 
Management  Advisory  Committee  is  in 
the  public  interest  in  connection  with 
the  performance  of  duties  imposed  on 
the  Department  of  the  Interior  by 
numerous  legislative  requirements,  most 
recently  by  the  Federal  Oil  and  Gas 
Royalty  Management  Act  of  1982  (Pub. 
L.  97-451).  and  the  Indian  Mineral 
Development  Act  of  1982  (Pub.  L  97- 
382).  Significant  and  continuing 
Departmental  requirements  can  also  be 
found  in  the  Mineral  Leasing  Act  of 
February  25. 1920  (30  U.S.C.  181  et  seq.). 
the  Outer  Continental  Shelf  Lands  Act 
(43  U.S.C.  1331  et  seq.).  the  Federal  Oil 
and  Gas  Royalty  Management  Act  (30 
U.S.C.  1701).  the  Tribal  Lands  Leasing 
act  (25  U.S.C.  396a  et  seq.).  the  Allotted 
Lands  Indian  Leasing  Act  (25  U.S.C. 
396).  the  Geothermal  Steam  Act  (30 
U.S.C.  1001-1025).  the  Mineral  Leasing 


Act  for  Acquired  Lands  (30  U.S.C.  351- 
359).  and  the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C. 
1711). 

Dated:  August  8. 1985. 
Donald  Paul  Hodel. 
Secretary  of  the  Interior. 
|FR  Doc.  85-19289  Filed  8-13-85;  8:45  am) 
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Outer  Continental  Shelf  Advisory 
Board,  North,  Mid,  and  South  Atlantic 
Regional  Technical  Working  Groups; 
Meeting 

Notice  of  Meeting:  Plenary  Session  of 
North.  Mid.  and  South  Atlantic  Regional 
Technical  Working  Groups  in 
conjunction  with  an  Information  | 

Transfer  Meeting. 

Notice  of  this  meeting  is  issued  in 
accordance  with  the  Federal  Advisory 
Committee  Act  (Pub.  L  No.  92^163): 

Name:  Plenary  Session  of  North.  Mid.  and 
South  Atlantic  Regional  Technical  Working 
Croups. 

Date:  September  6. 1985. 

Place:  Slouffer  Concourse  Hotel.  The 
Farragut  Room.  2399  Jefferson  Davis 
Highway.  Arlington,  Virginia  22202. 

Time:  1:30  p.m.  to  5:00  p.m.  I 

Committee  membership  consists  of 
representatives  from  Federal  Agencies, 
the  Coastal  States  of  Maine  through 
Florida,  the  petroleum  industry,  and 
other  private  interests.  The  purpose  of 
the  meeting  is  to  advise  the  Director, 
Minerals  Management  Service  (MMS) 
on  technical  matters  of  Regional  concern 
regarding  prelease  and  postlease  sale 
activities. 

Agenda:  MMS  Update;  April  1985 
Policy  Board  Meeting  Report;  National 
Pollutant  Discharge  Elimination  System; 
Fiscal  Year  1987  Environmental  Studies 
Recommendations;  Draft  Proposed  5- 
Year  Leasing  Program;  North  Atlantic 
RTWG  State  Cochair  Annual  Rotation; 
Mid-Atlantic  RTWG  State  Cochair 
Annual  Election;  Discussion  of  RTWG 
Information  Distribution  Procedures; 
Public  Comments;  Summary  of  Action 
Items. 

This  meeting  will  be  open  to  the 
public.  Public  attendance  may  be  limited 
by  the  space  available.  Persons  wishing 
to  make  oral  presentations  to  the 
Committee  regarding  items  on  the     ' 
agenda  should  contact  Mr.  Bruce  G. 
Weetman  of  the  Atlantic  OCS  Regional 
Office  at  (703)  285-2165  by  August  26. 
1985.  Written  statements  should  be 
submitted  by  September  13. 1985,  to  the 
Atlantic  OCS  Region.  Minerals 
Management  Service.  1951  Kidwell 
Drive.  Suite  601.  Vienna.  Virginia  22180. 


Minutes  of  the  meeting  will  be 
available  for  public  inspection  and 
copying  by  December  6. 1985,  at  the 
above  address. 

Name:  Information  Transfer  Meeting. 

Date:  September  4-6. 1985. 

Place:  Stouffer  Concourse  Hotel.  The 
Farragut  Room.  2399  Jefferson  Davis 
Highway.  Arlington.  Virginia  22202. 

Time: 

September  4:  9:00  a.m.  to  4:15  p.m. 

September  5:  9:00  a.m.  to  4:40  p.m. 

September  6:  9:00  a.m.  to  12:10  p.m. 

The  purpose  of  the  meeting  is  to 
improve  the  accessibility,  use.  and 
exchange  of  information  about  the 
Atlantic  Outer  Continental  Shelf  (OCS) 
that  has  been  gathered  by  the  MMS 
Environmental  Studies  Program,  other 
government  agencies,  academia,  and 
industry  consultants.  This  first  annual 
meeting  will  concentrate  on  active  and 
recently  completed  environmental 
studies  in  the  North,  Mid.  and  South 
Atlantic  OCS  planning  areas. 
Presentations  will  provide  overviews 
that  focus  on  study  results  and  their 
relevance  to  OCS  leasing  or  resource 
management  decisions  rather  than  on 
scientific  design  and  methodology.  An 
effort  will  be  made  to  minimize  the 
discussion  of  technical  concepts  and  to 
maximize  the  presentation  of  practical 
implications  of  results.  The  meeting  will 
provide  an  opportunity  for 
representatives  from  environmental 
organizations,  coastal  States,  the  oil  and 
gas  industry,  and  the  interested  public  to 
learn  about  this  research  and  its 
implications  for  future  OCS  leasing  and 
development. 

Agenda;  September  4:  Introduction 
Remarks;  Background  of  Information 
Transfer  Meeting;  Georges  Bank 
Monitoring  Program — Trace  Metals  In 
Sedimen  ts — Biology — Hydrocarbon 
Content  of  Sediments  and  Organisms — 
Trace  Metals  In  Organisms;  Biological 
Processes  on  the  U.S.  North  and  Mid- 
Atlantic  Continental  Slope  and  Rise; 
Physical  Processes  of  the  North  Atlantic 
Continental  Slope  and  Rise;  Mid- 
Atlantic  Geology;  Mid-Atlantic  Physical 
Oceanography;  Deep-water  Currents  in 
the  Vicinity  of  the  Mid-Atlantic  Low- 
level  Radioactive  Waste  Dumpsite; 
Biological  and  Physical  Processes  in  the 
Canyons  and  Continental  Slope  of  the 
North  and  Mid-Atlantic;  Marine 
Mammals  and  Turtles  of  the  North  and 
Mid-Atlantic;  A  Model  to  Predict  the 
Impact  of  Oil  Spills  on  Commercial 
Fisheries;  Cultural  Resource  Information 
for  the  North  and  Mid-Atlantic. 

September  5:  South  Atlantic  Physical 
Oceanography;  Spring  Removal 
Experiment;  Blake  Plateau  Current 
Measurements;  Florida  Atlantic  Coast 
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Transport  Study;  Subtropical  Atlantic 
Climate  Studies;  South  Atlantic 
Geology;  South  Atlantic  Hard  Bottom 
Biology;  Biological  Processes  of  the  U.S. 
South  Atlantic  Continental  Slope  and 
Rise;  Assessment  of  Space  and  Use 
Conflicts  on  the  Atlantic  OCS: 
Alternative  Modes  for  Transporting 
OCS  Procedural  Oil  and  Natural  Gas; 
MMS  Oil  Spill  Risk  Analysis  Model; 
Atlantic  OCS  Circulation  Model;  Effects 
of  Oil  on  Marine  Turtles;  Effects  of  Oil 
on  Marine  Mammals. 

September  6:  Hard  Mineral  Resource 
Potential  on  the  Atlantic  OCS;  Oil  Spill 
Clean  Up  and  Containment  Technology; 
Shallow  Geologic  Framework  of  the 
Inner  Continental  Shelf  Off  Maryland; 
Marine  and  Estuarine  Sanctuaries  Along 
the  Atlantic  Coast;  Fisheries  Resources 
on  the  Outer  Shelf  of  the  Mid-Atlantic 
Bight;  Fishery  Resources  Delineated  by 
MARMAP;  Geochemistry  of  Atlantic 
Petroleum  Source  Rocks;  Atlantic  OCS 
Petroleum  Resource  Estimation. 

This  meeting  will  open  to  the  public. 
Public  attendance  may  be  limited  by  the 
space  available.  Question  and  answer 
periods  follow  each  presentation  and 
are  open  to  the  public.  Written 
statements  should  be  submitted  by 
September  13, 1985,  to  Mr.  Timothy 
Sullivan,  Atlantic  OCS  Region,  Minerals 
Management  Service,  1951  Kidwell 
Drive,  Suite  601,  Vienna,  Virginia  22180. 
Questions  regarding  arrangements  for 
this  meeting  may  be  forwarded  to  Mr. 
James  Lane  at  the  same  address  or  by 
telephoning  Mr.  Lane  at  (703)  285-2255. 

Proceedings  of  this  meeting  will  be 
available  for  public  inspection  and 
copying  by  December  31, 1985,  at  the 
above  address. 
Bruce  G.  Weetman, 

Regional  Director.  Atlantic  OCS  Region. 
[FR  Doc.  85-19312  Filed  8-13-85;  8:45  am) 
BILUNG  CODE  4310-«nMI 
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National  Park  Service 

Lake  Mead  National  Recreation  Area; 
Trailer  Village— Overton  Beach 

agency:  National  Park  Service,  Interior. 
action:  Notice  of  Closure. 

summary:  a  Development  Concept  Plan 
for  the  Overton  Beach  developed  area 
has  been  approved.  The  plan  includes 
construction  of  a  new  trailer  village, 
general  store,  snack  bar,  laundry,  public 
showers,  gas  station,  ranger  station  and 
parking  facilities.  Funding  for  the  project 
has  been  authorized  and  allocated  for 
obligation  in  fiscal  year  1985. 

The  existing  trailer  village  is  within 
the  project  construction  zone.  Excess 
material  excavated  from  the  new  trailer 


village  site  will  be  deposited  in  the 
existing  trailer  village  to  raise  the 
elevation  for  paved,  public  parking.  All 
utilities  serving  the  trailer  village  must 
be  disconnected  and  cut  or  capped  prior 
to  construction.  The  construction  period 
is  estimated  at  six  to  nine  months  at 
which  time  the  new  trailer  village  will 
be  ready  for  occupancy. 

Therefore,  by  order  of  the 
Superintendent,  under  the  authority  of 
the  Code  of  Federal  Regulations,  Title 
38,  §  1.5,  in  order  to  implement 
management  responsibilities,  the  trailer 
village  will  be  closed  to  residency  and 
all  occupants  are  required  to  vacate  the 
premises  and  remove  all  personal 
property  no  later  than  midnight  on 
October  14, 1985.  Property  not  removed 
will  be  considered  abandoned,  will  be 
impounded  by  the  government,  and  will 
be  disposed  of  in  accordance  with  Code 
of  Federal  Regulations.  Title  36.  §  2.22 
EFFECTIVE  DATE:  October  15, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jerry  Wagers,  Superintendent,  Lake 

Mead  National  Recreation  Area,  601 

Nevada  Highway,  Boulder  City,  Nevada 

89005,  Telephone  Number:  (702)  293- 

4041. 

John  D.  Clierry, 

Associate  Regional  Director  for  Management 

and  Planning,  Western  Regional  Office. 

[FR  Doc.  85-19352  Filed  8-13-85;  8:45  am] 

BILUNG  COOE  4310-70-M 

[Investigation  No.  731-TA-209  (Final)] 

Barbed  Wire  and  Barbless  Wire  Strand 
From  Brazil 

agency:  International  Trade 

Commission. 

ACTION:  Termination  of  investigation. 

SUMMARY:  On  July  29, 1985,  the 
Commission  received  a  letter  from 
petitioner  in  the  subject  investigation 
(Forbes  Steel  and  Wire  Corp.)  which 
stated,  with  respect  to  the  cited 
investigation,  that  "*  *  *  it  withdraws  its 
petition  *  *  *  without  prejudice  and 
requests  the  Commission  to  terminate 
the  investigation."  Accordingly, 
pursuant  to  §  207.40(a)  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  207.40(a)),  the 
following  investigation  is  terminated: 
Barbed  Wire  and  Barbless  Wire  Strand 
from  Brazil  (investigation  No.  731-TA- 
209  (Final)). 

effective  date:  August  1,  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Mitchell  (202-523-6620),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  701  E  Street  NW., 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 


information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

Autbority:  This  investigation  is  being 
terminated  under  authority  of  the  Tariff  Act 
of  1930.  title  VII.  This  ntoice  is  published 
pursuant  to  §  207.40  of  the  Commission's 
rules  (19  CFR  207.40). 

Issued:  August  7. 1985. 

By  order  of  the  Commission. 
Kenneth  R.  Mason. 
Secretary. 

[FR  Doc.  85-19357  Filed  ft-13-85;  8:45  am] 
BIUJNGCOOE  7020-02-11 

Investigation  No.  701-TA-244  (finai) 

CartxHi  Steel  Wire  Rod  From 
Venezuela 

agency:  International  Trade 

Commission. 

ACTION:  Termination  of  investigation. 

summary:  On  July  24, 1985.  the 
Commission  received  a  letter  from 
counsel  on  behalf  of  Adantic  Steel  Co.. 
Continental  Steel  Corp.,  Georgetown 
Steel  Corp.,  North  Star  Steel  Texas.  Inc.. 
and  Raritan  River  Steel  Co.,  the  original 
petitioners  in  investigation  No.  701-TA- 
244  (Final),  which  withdrew  their 
petition  in  this  investigation. 
Accordingly,  pursuant  to  §  207.40(a)  of 
the  Commissions  Rules  of  Practice  and 
Procedure  (19  CFR  207.40(a)). 
investigation  No.  701-TA-244  (Final)  is    • 
terminated  and  the  public  hearing 
scheduled  for  October  1. 1985,  is 
cancelled. 

EFFECTIVE  DATE:  August  6. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ann  Reed  (202-523-0255).  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  701  E  Street  NW.. 
Washington,  DC  20436. 

Authority:  This  investigation  is  l>eing 
terminated  under  authority  of  the  Tariff  Act 
of  1930.  title  VII.  This  notice  is  published 
pursuant  to  S  207.40  of  the  Commission's 
rules  (19  CFR  207.40). 

Issued:  August  7. 1985. 

By  order  of  the  Commission. 
Kenneth  R.  Mason. 
Secretary. 
(FR  Doc.  85-19358  Filed  8-13-85;  8:45  am) 

BILUNG  COOC  7020-02-M 


(Investigation  No.  701-TA-2S7 
(Preliminary)] 

Certain  Fresti  Atlantic  Grounctfish 
From  Canada  * 

agency:  International  Trade 
Commission. 
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ACTION:  Institution  of  a  preliminary 
countervailing  duty  investigation  and 
scheduling  of  a  conference  to  be  held  in 
connection  with  the  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
countervailing  duty  investigation  No. 
701-AT-257  (Preliminary)  under  section 
703(a)  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1871b(a))  to  determine  whether  there  is 
d  reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured,  or  is  threatened  with  material 
injury,  or  the  establishment  of  an 
industry  in  the  United  States  is 
materiaUy  retarded,  by  reason  of 
imports  from  Canada  of  fresh  and 
chilled  cod,  haddock,  pollock,  hake,  and 
flounders  and  other  flatfish  (except 
halibut),  whether  whole  or  processed  by 
removal  of  heads,  viscera,  fins  or  any 
combination  thereof,  but  not  otherwise 
processed,  provided  for  in  items  110.15 
and  110.35  of  the  Tariff  Schedules  of  the 
United  States  (TSUS).  and  of  otherwise 
processed  fresh  and  chilled  cod, 
haddock,  pollock,  hake,  and  flounders 
and  other  flatfish  (except  halibut), 
provided  for  in  items  110.50, 110.55,  and 
110.70  of  the  TSUS,  which  are  alleged  to 
be  subsidized  by  the  Government  of 
Canada.  As  provided  in  section  703(a), 
the  Commission  must  complete 
preliminary  countervailing  duty 
investigations  in  45  days,  or  in  this  case 
by  September  19. 1985. 

For  further  information  concerning  the 
conduct  of  this  investigation  and  rules  of 
general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure.  Part  207,  Subparts  A  and  B 
(19  CFR  Part  207),  and  Part  201.  subparts 
A  through  E  (19  CFR  Part  201). 
EFFECTIVE  DATE:  August  5,  1965. 
FOR  FURTHER  IMFORMATION  CONTACT: 
Udvid  Coombs  (202-523-1376).  Office  of 
Investigations,  U.S.  International  Trade 
Commission.  701  E  Street  NW.. 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the  Comission's 
TUD  termin-il  on  202-724-0002. 
SUPPLEMENTARY  INFORMATION: 
Background 

This  investigation  is  being  instituted 
in  response  to  a  petition  filed  on  August 
5, 1985  by  the  North  Atlantic  Fisheries 
Task  Force,  Gloucester,  Massachusetts. 

Participation  in  the  investigatioa 

Persons  wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
5  201-11  of  the  Commission's  rules  fl9 
CFR  201.11)  not  later  than  seven  (7)  days 


after  publication  of  this  notice  in  the 
Federal  Register.  Any  entry  of 
appearance  filed  after  this  date  will  be 
referred  to  the  Chairwoman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Service  list  | 

Pursuant  to  S  201.11(d)  of  the 
Commission's  rules  (19  CFR  201. 11  (d)), 
the  Secretary  will  prepare  a  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  this  investigation 
upon  the  expiration  of  the  pferiod  for 
filing  entries  of  appearance.  In 
accordance  with  §  201.16(c)  of  the  rules 
(19  CFR  201.16(c),  each  document  filed 
by  a  party  to  the  investigation  must  be 
served  on  all  other  parties  to  the 
investigation  (as  identified  by  the 
service  list),  and  a  certificate  of  service 
must  accompany  the  document.  The 
Secretary  will  not  accept  a  document  for 
filing  without  a  certificate  of  service. 


Conference  i 

The  Commission's  Director  of 
Operations  has  scheduled  a  conference 
in  connection  with  this  investigation  for 
9:30  a.m.  on  August  28. 1985  at  the  U.S. 
International  Trade  Commission 
Building.  701  E.  Street  NW.,  Washington. 
D.C.  Parties  wishing  to  participate  in  the 
conference  should  contact  David 
Coombs  (202-523-1376)  not  later  than 
August  23, 1985  to  arrange  for  their 
appearance.  Parties  in  support  of  the 
imposition  of  countervailing  duties  in 
this  investigation  and  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively  allocated 
one  hour  within  which  the  make  an  oral 
presentation  at  the  conference. 

Written  submissions 

Any  person  may  submit  to  the 
Commission  on  or  before  August  30. 
1985  a  written  statement  of  information 
pertinent  to  the  subject  of  the 
investigation,  as  provided  in  §  207.15  of 
the  Commission's  rules  (19  CFR  207.15). 
A  signed  original  and  fourteen  (14) 
copies  of  each  submissions  must  be  filed 
with  the  Secretary  to  the  Commission  in 
accordance  with  §  201.8  of  the  rules  (19 
CFR  201.8).  All  written  submission 
except  for  confidential  business  data 
will  be  available  for  public  inspection 
during  regular  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary  to  the  Commission. 

Any  business  information  for  which 
confidential  treatment  is  desired  must 
be  submitted  separately.  The  envelope 
and  all  pages  of  such  submissions  must 
be  clearly  labeled  "Confidential 
Business  Information."  Confidential 


submissions  and  requests  for 
confidential  treatment  must  conform 
with  the  requirements  of  §  201.6  of  the 
Commission's  rules  (19  CFR  201.6). 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act  of 
1930.  title  VTI.  This  notice  is  published 
pursuant  to  S  207.12  of  the  Comniission's 
rules  (19  CFR  207.12). 

issued:  August  7, 1985. 

By  order  of  the  Commisaion. 
Kenneth  R.  Mason. 
Secretary. 
IFR  Doc.  85-19359  Filed  8-13-85:  8:45  am) 

MLLMQ  COOC  TOaB  U  M 


(Investigation  No.  337-TA-212) 

Certain  Frozen  Beverage  DlspttnsJng 
Machines;  Intitial  Determination 
Terminatir>g  Respondent  of  the  Basis 
of  Settlement  Agreement 

AGENCY:  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  o^icer 
in  the  above-captioned  investigation 
terminating  the  following  respondent  on 
the  basis  of  a  settlement  agreement: 
Stewart  Standwiches,  Inc.  (Stewart). 

SUPPIEMENTARY  INFORMATION:  This 

investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules.  The  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  the  parties  on  August  7, 1985. 

Copies  of  the  initial  determination,  the 
settlement  agreement,  and  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
avialable  for  inspection  during  oficial 
business  hours  (8:  45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commissin,  &)!  E 
Street  NW.,  Washington,  D.C.  20436, 
telephone  202-523-0161 

Written  Comments:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  afore  mentioned  respondent.  The 
original  and  14  copies  of  all  such 
comments  must  be  filed  with  the 
Secretary  to  the  Commission,  701  E 
Street.  NW.,  Washington,  D.C  20436,  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
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(or  portion  therefor)  to  the  Commission 
in  confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT 

Ruby  J.  Dionne,  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
telephone  202-523-0176. 

Issued:  August  7. 1985. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 
(FR  Doc.  85-19360  Filed  8-13-85;  8:45  amj 

BILUNQ  COOE  7020-02-M 

(Investigation  No.  337-TA-225) 

Certain  Multi-Level  Touch  Control 
Lighting  Switches;  Investigation 

AGENCY:  International  Trade 
Commission. 

ACTION:  Institution  of  investigation 
pursuant  to  19  U.S.C.  1337. 


SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on  July 
12, 1985,  under  section  337  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1337),  on  behalf  of 
Southwest  Laboratories.  Inc.,  3505 
Cadillac  Avenue.  Building  F-1,  Costa 
Mesa,  California  92626.  A  supplement  to 
the  complaint  was  filed  on  July  30, 1985. 
The  complaint  as  supplemented  alleges 
unfair  methods  of  competition  and 
unfair  acts  in  the  importation  into  the 
United  States  of  certain  multi-level 
touch  control  lighting  switches,  or  in 
their  sale,  by  reason  of  alleged 
infringement  of  claims  1-4  6,  and  8-10  of 
U.S.  Letters  Patent  3.715.623.  The 
complaint  further  alleges  that  the  effect 
or  tendency  of  the  unfair  methods  of 
competition  and  unfair  acts  is  to  destroy 
or  substantially  injure  an  industry, 
efficiently  and  economically  operated, 
in  the  United  States. 

The  complainant  requests  the 
Commission  to  institute  an  investigation 
and,  after  a  full  investigation,  to  issue  a 
permanent  exclusion  order  and 
permanent  cease  and  desist  orders. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  L.  Gertler,  Esq.,  or  Patricia  Ray, 
Esq.,  Office  of  Unfair  Import 
Investigations.  U.S.  International  Trade 
Commission,  telephone  202-523-0115  or 
202-523-0440,  respectively. 

AUTHOWTY:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 


of  the  Tariff  Act  of  1930  and  in  §  210.12  of  the 
Commission's  rules  of  practice  and  procedure 
(19  CFR  210.12) 

Scope  of  Investigation:  Having 
considered  the  complaint,  the  U.S. 
International  Trade  Commission,  on 
August  8, 1985,  jordered  that— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  an 
investigation  be  instituted  to  determine 
whether  there  is  a  violation  of 
subsection  (a)  of  section  337  in  the 
unlawful  importation  into  the  United 
States  of  certain  multi-level  touch 
control  lighting  switches,  or  in  their  sale, 
by  reason  of  alleged  infringement  of 
claims  1-4.  6.  and  8-10  of  U.S.  Letters 
Patent  3.715.623.  the  effect  or  tendency 
of  which  is  to  destroy  or  substantially 
injure  an  industry,  efficiently  and 
economically  operated,  in  the  United 
States. 

(2)  For  the  purpose  of  the  investigation 
so  instituted,  the  following  are  hereby 
named  as  parties  upon  which  this  notice 
of  investigation  shall  be  served; 

(a)  The  complainant  is:  Southwest 
Laboratories.  Inc..  3505  Cadillac 
Avenue.  Building  F-1.  Costa  Mesa. 
California  92626. 

(b)  The  respondents  are  the  foUo'.ving 
companies,  alleged  to  be  in  violation  of 
section  337.  and  are  the  parties  upon 
which  the  complaint  is  to  be  served; 
Fowei  Company.  Ltd.,  18  Cheung  Lee 

Street,  2nd  Floor.  Chaiwan.  Hong 

Kong 
Chung  Pak  International  Development, 

Ltd.,  Wah  Shun  Ind.  Building,  Blk.  B2/ 

F.  4  Cho  Yuen  Street,  You  Tong  Bay 

Kowloon,  Hong  Kong 
Ardem  (HK),  Ltd.,  704  Wilson  House. 

19-27  Wyndham  Street.  G.P.O.  Box 

1100.  Hong  Kong 
Tasua  Electronics  Company,  Ltd.,  2nd 

Floor  No.  479,  Sec.  1.  Szu  Chuan  Road, 

Panchiao  City,  P.O.  Box  300  Panchiao, 

Taipei  Hsien,  Taiwan 
Tashin  Lighting  Company.  Ltd..  P.O.  Box 

567,  Panchiao.  Taipei.  Taiwan 
Gin  Yu  Industrial  Corp.,  P.O.  Box  22455, 

Taipei,  Taiwan 
Good  Laurel  Enterprise  Company,  2nd 

Floor  No.  5-1.  Alley  17,  Lane  52. 

Chung  Shan  2nd  Road,  Luchou 

Hsiang.  Taipei  Hsien.  Taiwan 
Chaory  Electrical  Industrial  Company. 

Ltd..  2nd  Floor  32-1.  Chung  Yung,  S. 

Road  Sec.  2,  Peitou,  Taipei,  Taiwan 
Trivar  Industries,  Ltd.,  7625  Kimbel. 

Malton,  Ontario,  Canada 
Markay  Industries,  Inc.,  401  West  4th 

Street,  Beaumont,  California  92223 
Leviton  Manufacturing  Company,  Inc.. 

59-25  Little  Neck  Parkway,  Little 

Neck.  New  York  11362 


Ardem  Group  International.  1  Wilshire 
Boulevard,  Suite  2920.  Los  Angeles. 
California  90017. 

(c)  Jeffrey  L  Gertler,  Esq..  and  Patricia 
Ray.  Esq..  Office  of  Unfair  Import 
Investigations.  U.S.  International  Trade 
Commission,  701  E  Street  N.W.,  Room 
125,  Washington.  D.C.  20436.  shall  be  the 
Commission  investigative  attorneys, 
party  to  this  investigation:  and 

(3)  For  the  investigation  so  instituted. 
Janet  D.  Saxon.  Chief  Administrative 
Law  Judge.  U.S.  International  Trade 
Commission,  shall  designate  the 
presiding  administrative  law  judge. 

Responses  must  be  submitted  by  the 
named  respondents  in  accordance  with 
§210.21  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  210.21  J. 
Pursuant  to  §§  201.16(d)  and  210.21(a)  of 
the  rules  (19  CFR  201.16(d)  and 
210.21(a)).  such  responses  will  be 
considered  by  the  Commissison  if 
received  not  later  than  20  days  after  the 
date  of  service  of  the  complaint. 
Extensions  of  time  for  submitting  a 
response  will  not  be  granted  unless  good 
cause  therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings. 

The  complaint,  except  for  any 
confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary',  U.S.  International  Trade 
Commission,  701  E  Street  NW..  Room 
156.  Washington,  D.C.  20436.  telephone 
202-523-0471. 

Issued:  August  9, 1985. 

By  order  of  the  Commission. 
Kenneth  R.  Mason. 
Secretary. 
[FR  Doc.  85-19354.  Filed  8-13-«5;  a-45  amj 

BILUNG  CODE  702IM»-« 


[332-216] 

Contpetitive  Assessment  of  the  U^ 
Forging  industry;  Change  of  Date  of 
Public  Hearing 

Notice  is  hereby  given  that  the  public 
hearing  in  this  matter  will  be  held  on 
Tuesday,  January  21. 1986.  in 
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Washington.  D.C,  at  the  U.S. 
International  Trade  Commission 
Hearing  Room,  at  10:00  a.m.  The  hearing 
was  previously  scheduled  for  January 
20,1986. 

Notice  of  the  investigation  and 
hearing  was  published  in  the  Federal 
Register  of  July  11,  1985  (50  FR  28293). 

Issued:  August  A,  1965. 

By  order  of  the  Commission: 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  85-19381  Filed  8-13-85:  8:45  am] 

■NJJNQCOOC  7020-«a-M 

[Investigation  Na  731-TA-270 


64K  Dynamic  Random  Access  Memoiy 
Components  From  Japan 

Determination 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigation,  the 
Commission  determines,  pursuant  to 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C  1673b(a)),  that  there  is  a 
reasonable  indication  that  an  industry  in 
the  United  States  is  materially  injured.  ' 
or  threatened  with  material  injury,*  by 
reason  of  imports  from  Japan  of  64K 
dynamic  random  access  memory 
components  (64K  DRAM's),  of  the  N- 
channel  metal  oxide  semiconductor 
type,  provided  for  in  item  687.74  of  the 
Tariff  Schedules  of  the  United  States, 
which  are  alleged  to  be  sold  in  the 
United  States  at  less  than  fair  value 
(LTFV). 

Background 

On  June  24. 1985,  a  petition  was  filed 
with  the  Commission  and  the 
Department  cf  Commerce  by  Micron 
Technology,  inc.  Boise.  ID,  alleging  that 
an  industry  in  the  United  States  is 
materially  injured,  or  threatened  with 
material  injury,  by  reason  of  LTFV 
imports  of  64K  DRAM's  from  Japan. 
Accordingly,  effective  June  24, 1985,  the 
Commission  instituted  preliminary 
antidumping  investigation  No.  731-TA- 
270  (Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 


*  The  record  is  defined  in  ^  207.2(i)  of  the 
Commission't  Rules  of  Practice  and  Procedure  (19 
CFR  207.2<i)). 

*  Vice  Chairman  Liebeler  determines  that  there  ia 
a  reasonable  indicatioB  that  an  industry  in  the 
United  States  is  threatened  with  material  injury  by 
reason  of  the  subject  imports. 

*  Commissioners  Eckes  and  Lodwick  determine 
that  there  is  a  reasonable  indication  that  an 
industry  in  the  United  States  is  mdtenally  injured 
by  reason  of  the  lubject  imports. 


posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC 
and  by  publishing  the  notice  in  the 
Federal  Register  of  July  3, 1985  (50  FR 
27498).  The  conference  was  held  in 
Washington,  DC,  on  July  15, 1985,  and 
all  persons  who  requested  the 
opportiuiity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to  the 
Secretary  of  Commerce  on  August  8. 
1985.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  1735 
(August  1985).  entiUed  "64K  Dynamic 
Random  Access  Memory  Components 
bom  Japan:  Determination  of  the 
Commission  in  Investigation  No.  731- 
TA-270  {Preliminary)  Under  the  Tariff 
Act  of  1930.  Together  With  the 
Information  Obtained  in  the 
Investigation." 

Issued:  August  9, 1985. 

By  order  of  the  Commission: 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  85-19355  Filed  8-13-«5;  8:45  am) 

BlUJtMCOOe  7020-02-M 


Termination  of  Countervailing  Duty 
Investigation  Concerning  Certain 
Fasteners  from  Japan 

agency:  International  Trade 
Commission. 

action:  Termination  of  countervailing 
duty  investigation  imder  section 
104(b)(1)  of  the  Trade  Agreements  Act  of 
1979,  with  regard  to  certain  fasteners 
from  Japan. 

EFFECTIVE  DATE:  August  1, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Vera  Libeau,  Office  of 
Investigations,  telephone  number  (202) 
523-0368. 

SUPPLEMENTARY  INFORMATION:  The 

Trade  Agreements  of  1979,  subsection 
104(b)(1),  requires  the  Commission  in  the 
case  of  a  countervailing  duty  order 
issued  under  section  303  of  the  Tariff 
Act  of  1930.  upon  the  request  of  a 
government  or  group  of  exporters  of 
merchandise  covered  by  the  order,  to 
conduct  an  investigation  to  determine 
whether  an  industry  in  the  United  States 
would  be  materially  injured,  or 
threatened  with  material  injury,  or 
whether  the  establishement  of  such  an 
industry  would  be  materially  retarded,  if 
the  order  were  to  be  revoked.  On 
November  15, 1982,  the  Commission 
received  a  request  from  the  Government 
of  Japan  for  the  review  of  the 
outstanding  countervailing  duty  orders 
on  certain  fasteners  from  Japan  (T.D.  77- 


128  and  T.D.  79-158).  Notice  of  the 
countervailing  duty  orders  was 
published  on  May  6, 1977  and  June  4, 
1979  respectively,  in  the  Federal  Register 
(42  FR  23146  and  44  FR  31972). 

On  May  6, 1985,  the  Commission  was 
notified  by  letter  that  the  Industrial 
Fasteners  Institute,  the  original 
petitioner  for  the  countervailing  duty 
orders,  wished  to  withdraw  its  request 
for  the  imposition  of  countervailing 
duties  under  the  above  referenced 
countervailing  duty  orders. 

While  there  is  no  provision  in  the 
Trade  Agreements  Act  of  1979.  or  in  its 
legislative  history,  permitting 
termination  of  a  transition  case 
investigation,  termination  of  a  properly 
instituted  countervailing  duty 
investigation  is  permitted  under  section 
704(a)  of  the  Tariff  Act  of  1930.  That 
section  directs  the  Commission  to  solicit 
public  comment  prior  to  termination  and 
approve  such  termination  only  if  it  is  in 
the  public  interest.  Termination 
authority  is  explicit  in  cases  based  on 
newly  filed  countervailing  duty 
petitions;  it  is  implied  with  respect  to 
existing  countervailing  duty  orders. 

On  June  24, 1985,  (50  FR  26060)  the 
Commission  published  a  notice  in  the 
Federal  Register  requesting  public 
comment  by  July  24, 1985,  on  the 
proposed  termination  of  the  Commission 
investigation  on  certain  fasteners  from 
Japan.  No  adverse  comments  were 
received  in  response  to  the 
Commission's  notice. 

The  Commission  is  therefore 
terminating  its  investigation  on  certain 
fasteners  from  Japan  (T.D.  77-128  and 
T.D.  79-158).  The  termination  of  this 
investigation  has  the  same  effect  aa  a 
determination  that  an  industry  in  the 
United  States  would  not  be  materially 
injured,  or  threatened  with  material 
injury,  nor  would  the  establishment  of 
such  an  industry  be  materially  retarded, 
if  the  countervailing  duty  orders  were  to 
be  revoked. 

In  addition  to  publishing  this  Federal 
Register  notice,  the  Commission  is 
serving  a  copy  of  this  notice  on  all 
persons  who  have  written  the  agency  in 
connection  with  this  investigation  and  is 
also  notifying  the  Department  of 
Commerce  of  its  action  in  this  c:ase. 

Issued:  August  6, 1985. 
By  order  of  the  Commission. 
Kenneth  R.  Maaoo. 

Secretary. 

[FR  Doc.  85-19353  Filed  8-13-85;  8:45  am) 
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TermlnatJon  of  Countervailing  Duty 
Investigation  Concerning  Chain  of  Iron 
or  Steel  from  Spain 

agency:  International  Trade 

Commission. 

action:  Termination  of  countervailing 

duty  investigation  under  section 

104(b)(1)  of  the  Trade  Agreements  Act  of 

1979,  with  regard  to  chain  of  iron  or 

steel  from  Spain. 

EFFECTIVE  DATE:  March  20, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Judith  Zeck,  Office  of  Investigations, 
telephone  number  (202)  523-0300. 
SUPPLEMENTARY  INFORMATION:  The 
Trade  Agreements  Act  of  1979, 
subsection  104(b)(1),  requires  the 
Commission  in  the  case  of  a 
countervailing  duty  order  issued  under 
section  303  of  the  Tariff  Act  of  1930, 
upon  the  request  of  a  government  or 
group  of  exporters  of  merchandise 
covered  by  the  order,  to  conduct  an 
investigation  to  determine  whether  an 
industry  in  the  United  States  would  be 
materially  injured,  or  threatened  with 
material  injury,  or  whether  the 
establishment  of  such  an  industry  would 
be  materially  retarded,  if  the  order  were 
to  be  revoked.  On  June  17, 1982,  the 
Commission  received  a  request  from  the 
Government  of  Spain  for  the  review  of 
the  outstanding  countervailing  duty 
order  on  chain  of  iron  or  steel  from 
Spain.  Notice  of  the  countervailing  duty 
order  was  published  on  January  24, 1978, 
in  the  Federal  Register  (43  FR  3258). 

On  December  3, 1984.  the  Commission 
was  notified  by  letter  that  the  National 
Association  of  Chain  Manufacturers,  the 
original  petitioner  for  the  countervailing 
duty  order,  wished  to  withdraw  its 
request  for  the  imposition  of 
countervailing  duties  under  the  above 
referenced  countervailing  duty  order. 

While  there  is  no  provision  in  the 
Trade  Agreements  Act  of  1979,  or  in  its 
legislative  history,  permitting 
termination  of  a  transition  case 
investigation,  termination  of  a  properly 
instituted  countervailing  duty 
investigation  is  permitted  under  section 
704(a)  of  the  Tariff  Act  of  1930.  That 
section  directs  the  Commission  to  solicit 
public  comment  prior  to  termination  and 
approve  such  termination  only  if  it  is  in 
the  public  interest.  Termination 
authority  is  explicit  in  cases  based  on 
newly  filed  countervailing  duty 
petitions;  it  is  implied  with  respect  to 
existing  countervailing  duty  orders. 

On  December  27, 1984,  (49  FR  50316) 
the  Commission  published  a  notice  in 
the  Federal  Register  requesting  public 
comment  by  January  28. 1985.  on  the 
proposed  termination  of  the  Commission 
investigation  on  chain  of  iron  or  steel 


from  Spain.  All  comments  received  were 
carefully  considered  by  the  Commission, 
and  after  reviewing  all  information 
submitted,  the  Commission  is 
terminating  its  investigation  on  chain  of 
iron  or  steel  from  Spain  (T.D.  78-20).  The 
termination  of  this  investigation  has  the 
same  effect  as  a  determination  that  an 
industry  in  the  United  States  would  not 
be  materially  injured,  or  threatened  with 
material  injury,  nor  would  the 
establishment  of  such  an  industry  be 
materially  retarded,  if  the  countervailing 
duty  order  were  to  be  revoked. 

In  addition  to  publishing  this  Federal 
Register  notice,  the  Commission  is 
serving  a  copy  of  this  notice  on  all 
persons  who  have  written  the  agency  in 
connection  with  this  investigation  and  is 
also  notifying  the  Department  of 
Commerce  of  its  action  in  this  case. 

Issued:  March  22. 1985. 

By  order  of  the  Commission. 
Kenneth  R.  Mason. 
Secretary. 
[FR  Doc.  85-19356  Filed  8-13-85;  8:45  am) 

BILUMQ  COOE  703(M»-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-18  (Sub-73X)] 

The  Chesapeake  and  Ohio  Railway 
Co.;  Discontinuance  of  Service  In 
Raleigh  County,  WV;  Exemption 

Applicant  has  fded  a  notice  of 
exemption  under  49  CFR  Part  1152, 
Subpart  ?— Exempt  Abandonments  to 
discontinue  service  over  its  2.24-mile 
line  of  railroad  between  milepost  0.0  at 
Pettus  and  milepost  2.24  near  Marfork 
(end  of  line)  in  Raleigh  County,  WV. 

Applicant  has  certified  (1)  that  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  overhead  traffic 
is  not  moved  over  the  line  or  may  be 
rerouted,  and  (2)  that  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  any  U.S.  District  Court, 
or  has  been  decided  infavor  of  the 
complainant  within  the  2-year  period. 
The  appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  afTected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co.— 
Abandonment— Goshen.  360 1.C.C.  91 
(1979). 

The  exemption  will  be  effective 
September  13, 1985  (unless  stayed 


pending  reconsideration).  Petitions  to 
stay  must  be  filed  by  August  28. 1985. 
and  petitions  for  reconsideration, 
including  environmental,  energy,  and 
public  use  concerns,  must  be  filed  by 
September  3, 1985:  Office  of  the 
Secretary,  Case  Control  Branch. 
Interstate  Commerce  Commission. 
Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative: 
Rene  J.  Gunning.  Suite  2204. 100  N. 

Charles  Street,  Baltimore,  MD  21201 
Peter  J.  Shudtz.  P.O.  Box  6419. 

Cleveland.  OH  44202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issed  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  August  6, 1985. 

By  the  Commission.  Heber  P.  Hardy. 
Director,  Office  of  Proceedings. 
James  H.  Bayne. 
Secretary. 
[FR  Doc.  85-19417  Filed  8-13-85;  8:45  amj 

BILUNG  COOE  70»-01-M 


(Docket  No.  AB-33  (Sul>-33X)1 

Union  Pacific  Railroad  Comp. 
Abandonment  Exemption  in  Buffalo 
County,  NE 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

summary:  The  Interstate  Commerce 
Commission  exempts  from  the 
requirements  of  49  U.S.C.  10903.  at  seg^ 
the  abandonment  by  Union  Padfic 
Railroad  Company  of  0.79  miles  of 
railroad  in  Buffalo  County,  NE,  subject 
to  employee  protective  conditions. 
dates:  This  exemption  will  be  effective 
on  September  16, 1985.  Petitions  to  stay 
must  be  filed  by  August  26. 1985  and 
petitions  for  reconsideration  must  be 
filed  by  September  4. 1985. 

addresses:  Send  pleadings  referring  to 
Docket  No.  AB-33  (Sub-No.  33X)  to:  (1) 
Office  of  the  Secretary.  Case  Control 
Branch.  Interstate  Commerce 
Commission.  Washington.  DC  20423. 

(2)  Petitioner's  representative:  Joseph 
D.  Anthofer,  Esq..  1416  Dodge  Street, 
Omaha,  NE  68179. 

FOR  FURTHER  mFONMATION  CONTACT: 
Louis  E.  Gitomer  (202)  275-7245. 
supplementary  informatkm: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
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a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems,  Inc.,  Interstate  Commerce 
Commission  Building.  Room  2229, 
Washington,  DC  20423  or  call  toll  free 
(800)  424-5403,  or  289-4357  {EK: 
MetropoUtan  area). 

Decided:  )uly  25. 1985. 

By  the  Commission,  Chairman  Taylor.  Vice 
Chainnan  Gradison,  Commissioners  Sterrett. 
Andre.  Simmons,  Lamlxtley  and  Strenio. 
Commissioners  Simmons  and  Laml)oiey 
dissented  *vith  separate  expressions. 
|aniM  H.  Bayne, 
Secretary. 
(FR  Doc  85-19419  Filed  8-1J-85:  8:45  am| 

BNXMQ  COOC  7036-01-M 


DEPARTMENT  OF  JUSTICE 

Attorney  General's  Commission  on 
Pornography;  Open  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  Pub.  L  92-463. 
the  Department  of  Justice  announces  the 
following  meeting  and  hearings  of  the 
Attorney  General's  Commission  on 
Pornography. 

Meeting: 

Date  and  Time:  September  10, 1985, 
7:30  p.m.-10:30  p.m. 

Place:  U.S.  Courthouse — Ceremonial 
Courtroom.  515  Rusk  Avenue.  Houston, 
Texas  77002. 

Status:  Open  to  the  public. 

Matters  to  be  considered:  Discussion 
of  (1)  Issues  and  methodology  to  be 
utilized,  (2)  Previous  hearings  and 
evidence  received  and  (3)  Any  other 
relevant  matters. 

Hearing: 

Date  and  Time:  September  11, 1985. 
8:30  a.m.-7:30  p.m. 

Place:  U.S.  Courthouse — Ceremonial 
Courtroom.  515  Rusk  Avenue,  Houston, 
Texas  77002. 

Status:  Open  to  the  public. 

Matters  to  be  considered:  8:30  a.m.. 
Opening  of  Third  Public  Hearing — 
Welcoming  remarks;  8:40  a.m.-12:30 
p.m..  Testimony  of  witnesses  and 
examination  by  Commissioners;  1:30 
p.m.-7:30  p.m..  Testimony  of  witnesses 
and  examination  by  Commissioners. 

Meeting: 

Date  and  Time:  September  11, 1965, 
8:00  p.m.-10:00  p.m. 

Place:  U.S.  Courthouse,  515  Rusk 
Avenue,  Houston.  Texas  77002.  This 
meeting  will  include  a  bus  field  trip  into 
downtown  Houston. 

Status:  Open  to  the  public 

Matters  to  be  considered:  Discussion 
of  (1)  Issues  and  methodology  to  be 
utilized.  (2)  Previous  hearings  and 
evidence  received.  (3)  Review  of  alleged 
obscene  and  pornographic  material  and 
(4)  Any  other  relevant  matters. 


Hearing: 

Date  and  Time  September  12, 1985. 
8:30  a.m.-7:30  p.m. 

Place:  U.S.  Courthouse-Ceremonial 
Courtroom,  515  Rusk  Avenue,  Houston, 
Texas  77002. 

Status:  Open  to  the  public. 

Matters  to  be  considered  at  meeting: 
8:30  a.m.-12:00  noon.  Testimony  of 
witnesses  and  examination  by 
Commissioners:  1:30  p.m.-7:30  p.m.. 
Testimony  of  witnesses  and 
examination  by  Commissioners.  At  the 
conclusion  of  the  last  witness' 
testimony,  the  Commission  will  conduct 
a  meeting. 

Matters  to  be  considered:  Discussion 
of  (1)  Issues  and  methodlogy  to  be 
utilized,  (2)  Previous  hearings  and 
evidence  received,  (3)  Review  of  alleged 
obscene  and  pronographic  material  and 
(4)  Any  other  relevant  matters. 

The  meetings  and  hearings  will  be 
open  to  the  public,  and  written 
comments  may  be  submitted  regarding 
relevant  issues.  Approximately  120  seats 
will  be  available  for  the  public 
(including  40  seats  reserved  for  media 
representatives)  on  a  first-come,  first- 
served  basis  at  the  meetings  and  hearing 
on  September  10,  September  11  and 
September  12  except  for  portions  of 
meeting  on  September  11,  when  more 
limited  access  will  be  available. 

Copies  of  minutes  will  be  available 
upon  request,  at  the  actual  cost  of 
duplication,  60  days  after  the  final 
hearing  on  September  12, 1985. 

Contract  person  for  more  information: 
Alan  E.  Sears.  Executive  Director. 
Attorney  General's  Commission  on 
Pornography,  Room  1018,  HOLC 
Building.  Department  of  Justice,  320  First 
Street,  NW.,  Washington,  D.C.  20530, 
(202)  727-7837. 
Henry  Hudson, 

Commission  Chairman.  ' 

(FR  Doc.  85-19^64  Filed  8-13-85:  8:45  am) 

aiLUNQ  COOC  44tO-01-M 


l-odglng  of  Consent  Decree  Pursuant 
to  Clean  Air  Act,  U.S.  v.  Goodyear  Tire 
and  Rubt>er  Co. 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  July  24. 1985.  a  proposed 
consent  decree  in  United  States  v. 
Goodyear  Tire  and  Rubber  Company, 
was  lodged  with  the  United  States 
District  Court  for  the  Northern  District 
of  Ohio.  This  agreement  resolves  a 
judicial  enforcement  action  brought  by 
the  United  States  against  the  Goodyear 
Tire  and  Rubber  Company  which 
alleged  violations  of  the  Clean  Air  Act 
at  the  Company's  fabric-coating  facility 
in  Akron.  Ohio. 


Since  this  case  was  filed.  Goodyear 
has  shut  down  the  fabric-coating 
facility.  The  consent  decree  states  that 
the  facility  has  been  closed  and 
provides  that,  if  Goodyear  reopens  the 
facility  in  the  future,  it  will  comply  with 
all  applicable  provisions  of  the  Clean 
Air  Act.  The  agreement  also  provides 
for  the  payment  of  a  civil  penalty  of 
$50,000. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication,  comments 
relating  to  the  proposed  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice.  Washington.  D.C 
20530.  and  should  refer  to  United  States 
V.  Goodyear  Tire  and  Rubber  Company, 
D.J.  Ref.  90-5-2-1-788. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  or  the  regional  office  of 
the  Environmental  Protection  Agency  as 
follows:  • 

U.S.  Attorney 

U.S.  Attorney.  Northern  District  of  Ohio. 
Suite  500. 1404  East  Ninth  Street, 
Cleveland,  Ohio  44114. 

EPA 

Office  of  Regional  Counsel,  U.S. 

Environmental  Protection  Agency, 

Region  V,  230  South  Dearborn  Street, 

Chicago,  Illinois  60604. 

A  copy  of  the  consent  decree  may  be 
examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice,  Room  1515,  Ninth  Street  and 
Pennsylvania  Avenue,  NW., 
Washington,  D.C.  20530.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice. 
F.  Henry  Habicht  U, 

Assilant  Attorney  General,  Land  and  Natural 
Resources  Division. 

[FR  Doc.  85-19314  Filed  8-13-85;  8:45  am) 
MLUNQ  CODE  4410-01-M 


Lodging  of  Proposed  Consent  Decree 
Under  the  Clean  Water  Act;  U.S.  v. 
Jefferson  Parish  and  State  of 
Louisiana 

In  accordance  with  Departmental 
policy  and  28  CFR  50.7,  notice  is  hereby 
given  that  on  July  19, 1985.  a  proposed 
Consent  Decree  in  United  States  v. 
Jefferson  Parish  and  State  of  Louisiana, 
civil  Action  No.  84-1779(L)(2)  (E.D.  La.) 
was  lodged  with  the  United  States 
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District  Court  for  the  Eastern  District  of 
Louisiana.  The  complaint  filed  by  the 
United  States  alleged  numerous 
violations  of  the  Clean  Water  Act, 
various  administrative  orders,  and  the 
NPDES  permits  for  each  of  the  Parish's 
West  Bank  wastewater  treatment 
facilities.  The  complaint  sought 
injunctive  relief  against  the  Parish  to 
halt  the  violations  and  to  impose  a 
compliance  schedule,  as  well  as  to 
impose  civil  penalties.  The  proposed 
Consent  Decree  requires  fefferson 
Parish  to  undertake  extensive  remedial 
measures  and  imposes  civil  penalties  for 
past  violations. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice.  Washington.  D.C 
20530.  and  should  refer  to  the  United 
States  V.Jefferson  Parish  and  State  of 
Louisiana.  Qvil  Action  No.  84-1779 
(L)(2)  (E.D.  La.).  D.J.  No.  90-5-1-1-1971. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Hale  Boggs  Federal 
Building,  500  Camp  Street,  New  Orleans, 
Louisiana  70130  and  at  the  Region  VI 
Office  of  the  Environmental  Protection 
Agency.  Interfirst  Two  Building.  1201 
Elm  Street.  Dallas,  Texas  75270  Copies 
of  the  Consent  Decree  may  be  examined 
at  the  Environmental  Enforcement 
Section,  Land  and  Natural  Resources 
Division  of  the  Department  of  Justice. 
Room  1517,  Washington.  D.C.  20530.  A 
copy  of  the  proposed  Consent  Decree 
may  be  obtained  in  person  or  by  mail 
from  the  Environmental  Enforcement 
Section,  Land  and  Natural  Resources 
Division  of  the  Department  of  Justice.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $3.80  (ten  cents 
per  page  reproduction  cost)  payable  to 
the  Treasurer  of  the  United  States. 
F.  Henry  Habicht  II, 

Assistant  Attorney  General,  Land  and 

Natural  Resources  Division. 

[FR  Doc.  85-19315  Filed  8-13-85;  8:45  am] 

BILUMG  COOe  44KM>1-«i 


Drug  Enforcement  Administration 
(Docket  No.  84-32) 

John  Russei  Ham-Ying,  DjO^  Denial  of 
Application 

On  Angust  9, 1984.  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Show  Cause  to  John  Russel  Ham- 


Ying,  D.O.  at  1302  N.  Main.  Buchanan. 
Michigan  49107  and  952  North  Euclid. 
Benton  Harbor,  Michigan  49022 
(Respondent)  proposing  to  deny  his 
applications  for  registration  executed  on 
April  5, 1984.  The  statutory  predicate  for 
the  Order  to  Show  Cause  under  21 
U.S.C.  824(a)(3)  was  the  lack  of 
authorization  by  the  Michigan  State 
Board  of  Pharmacy  for  Respondent  to 
handle  controlled  substances.  An 
additional  ground  for  denial  under  21 
U.S.C.  824(a)(2)  was  Respondent's 
felony  conviction  in  Circuit  Court  for  the 
County  of  Berrien,  State  of  Michigan  of 
unlawful  delivering,  dispensing,  or 
prescribing  of  a  controlled  substance.  In 
response  to  the  Order  to  Show  Cause. 
Respondent  requested,  via  letter  dated 
September  28, 1984.  that  this  matter  be 
postponed  until  the  Michigan  State 
Board  of  Pharmacy  had  rendered  a  final 
decision  concerning  issuance  of  his 
Michigan  controlled  substance 
registration.  Counsel  for  DEA  requested 
that  the  Respondent's  request  for  a 
suspension  of  the  proceeding  be  denied, 
and  also  moved  for  summary 
disposition,  based  on  Respondent's  lack 
of  state  authorization  to  handle 
controlled  substances.  In  an  order  dated 
October  16, 1984.  Administrative  Uw 
Judge  Francis  L.  Young  denied 
Respondent's  request  for  an  indefinite 
suspenston  of  the  proceedings  and 
allowed  Respondent  thirty  days  to  reply 
to  the  Government's  Motion  for 
Summary  Disposition.  No  response  was 
received  from  Respondent.  TTie 
Administrative  Law  Judge  terminated 
proceedings  before  him  in  an  order 
dated  January  15, 1985.  so  that  the 
matter  could  be  presented  to  the 
Administrator  of  DEA  for  a  final 
decision.  The  Administrator  finds  that 
Respondent  did  not  request  a  hearing, 
and  in  addition  he  adopts  the  finding  of 
the  Administrative  Law  Judge  that 
Respondent  failed  to  rasie  any  factual 
issue  which  would  require  an 
evidentiary  hearing.  The  Administrator 
therefore  concludes  that  Respondent  is 
deemed  to  have  waived  his  opportunity 
for  a  hearing,  and  enters  this  final  order 
on  the  record  as  it  appears. 

The  Administrator  finds  that  pursuant 
to  a  final  order  of  the  Michigan  Board  of 
Osteopathic  Medicine  and  Surgery 
dated  February  3, 1983,  Respondent's 
license  to  practice  osteopathic  medicine 
in  Michigan  was  suspended  for  six 
months  and  Espondent  was  placed  on 
probation  for  an  additional  two  years. 
One  of  the  terms  of  the  probation  was 
that  Respondent's  license  to  practice 
osteopathic  medicine  be  limited  during 
the  first  six  months  of  his  probation, 
prohibiting  him  from  holding  a 
controlled  substances  license  in 


Michigan.  The  Board's  order  became 
effective  April  5, 1983.  The  Board's 
action  was  based  upon  Respondent's 
feloney  conviction  in  the  Circiiit  Court 
for  the  County  of  Berrien  of  unlawful 
delivering,  dispensing  or  prescribing  a 
controlled  substance,  Tenuate  Dospan. 
As  a  result  of  the  final  order  of  the 
Michigan  Board  of  Osteopathic 
Medicine,  Respondent  was  not  hceosed 
by  the  Michigan  State  Board  of 
Pharmacy  to  handle  controlled 
substances  in  the  State  of  Michigan. 
Respondent  surrendered  his  I^A 
Certificate  of  Registration  to  the  £)rug 
Enforcement  Administration  in  April. 
1983.  On  April  5, 1984,  the  date  on  which 
the  restrictions  on  his  license  to  practice 
osteopathic  medicine  were  lifted. 
Respondent  appeared  at  the  Michigan 
Board  of  Pharmacy  and  requested 
issuance  of  a  State  Controlled 
Substances  License.  We  was  issued  a 
letter  of  authorization  for  a  State 
Controlled  Substance  License  for  both  of 
his  office  locations  by  a  cleric  at  the 
Board's  office.  On  that  same  day 
Respondent  submitted  his  applications 
for  Certificates  of  Registration  to  DEA. 
By  letter  dated  April  13, 1984.  the 
Michigan  State  Board  of  Pharmacy 
informaed  Respondent  that  the  letter 
granting  approval  of  his  Michigan 
Controlled  Substance  License  was 
issued  in  error,  and  that  the  matter  had 
been  referred  to  the  Michigan  Board  of 
Pharmacy  for  their  consideration.  Since 
that  time  Respondent  has  not  been 
licensed  by  the  Michigan  State  Board  of 
Pharmacy  to  handle  contolled 
substances  in  the  State  of  Michigan.  In 
accord  with  his  prior  holdings,  the 
Administrator  finds  that  when  an 
individual  is  without  authority  to  handle 
controlled  substances  under  the  laws  of 
the  state  in  which  he  practices.  DEA  is 
without  authority  to  issue  a  registration. 
See:  Kenneth  K.  Birchard.  M.D.,  48  FR 
33778  (1983);  Thomas  E.  Woodson,  D.O^ 
Docket  No.  81-4,  47  FR  1353  (1982);  and 
David  Sachs,  M.D..,  Docket  No.  77-2,  42 
FR  29112  (1977).  Respondent 
acknowledged  in  his  letter  to  the 
administrative  Law  Judge  dated 
September  28, 1984,  that  he  is  not 
eligible  for  a  DEA  registration  unless  he 
has  a  license  from  the  State  of  Michigan. 
In  the  event  that  the  State  of  Michigan 
grants  Respondent  a  Michigan 
Controlled  Substances  License,  he  may 
reapply  to  the  Drag  Enforcement 
Administration  and  his  application  will 
be  considered  in  light  of  circumstances 
existing  at  that  time. 

In  addition  to  Respondent's  lack  of 
state  authorization  to  handle  controlled 
substances,  the  Administrator  finds  that 
on  January  19. 1982.  Respondent  was 
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convicted,  after  a  jury  trial,  in  the 
Circuit  Court  for  the  County  of  Berrien 
of  unlawful  delivering,  dispensing  or 
prescribing  of  a  controlled  substance. 
This  is  a  felony  relating  to  controlled 
substances.  Respondent  was  found  to  be 
prescribing  Tenuafe  Dospan,  a  stimulant 
controlled  substance,  for  other  than 
legitimate  and  professionally  recognized 
therapeutic  purposes.  As  part  of  his 
sentence,  Respondent  was  ordered  by 
the  court  to  abstain  from  prescribing 
amphetamines,  methaqualone.  Tenuate 
Dospan,  dextroamphetamine  and  any 
controlled  substances  associated  with 
weight  control  for  a  period  of  one  year. 
In  consideration  of  the  foregoing  and 
having  lawful  basis  for  such  action,  it  is 
the  decision  of  the  Administrator  that 
Respondent's  applications  for  a  DEA 
Certificate  of  Registration  executed  on 
April  5, 1984.  should  be  denied. 
Accordingly,  pursuant  to  the  authority 
vested  in  him  by  21  U.S.C.  823  and  824 
and  28  CFR  0.100(b).  the  Administrator 
hereby  orders  that  the  applications  of 
Respondent  for  registration  under  the 
Controlled  Substances  Act  executed 
April  5, 1984.  be.  and  are  hereby  denied 
effective  immediately.  Any  other 
pending  applications  executed  by 
Respondent  are  also  denied. 

Dated:  August  9. 1985. 
)ohn  C  Lawn, 

Administrator. 

(FR  Doc.  85-19293  Filed  8-13-85;  8:45  am) 

aiLIJNQ  CODE  4410-<W-M 


(OocketNo.  8S-35I 

Meperidine  Application  of  Johnson 
Matthey,  inc.;  Notice  of  Objections  and 
Request  for  Hearing  and  Hearing 

On  June  10. 1985  at  50  FR  24330.  notice 
was  given  that  Johnson  Matthey.  Inc. 
(Johnson  Matthey),  Custom 
Pharmaceuticals  Department,  2002  Nolte 
Drive.  West  Deptford.  New  Jersey  06066. 
had  made  application  to  the  Drug 
Enforcement  Administration  for 
registration  as  a  bulk  manufacturer  of 
the  following  three  basic  classes  of 
controlled  substances:  pethidine 
(meperidine),  sufentanil  and  fentanyl.  all 
of  which  are  listed  in  Schedule  II  of  the 
schedules  established  by  the  Controlled 
Substances  Act  of  1970.  Opportunity 
was  given  for  the  filing  of  comments, 
objections  and  requests  for  hearing  with 
respect  to  the  application. 

A  request  for  hearing  with  respect  to 
Johnson  Matthey's  application  for 
registration  with  respect  to  meperidine 
was  filed  on  behalf  of  Sterling  Drug  Inc. 
(Steriing). 

Sterling  is  presently  registered  as  a 
bulk  manufacturer  of  meperidine  and 


states  its  belief  that  there  is  no  present 
or  anticipated  shortage  of  meperidine 
nor  any  unavailability  of  registered 
manufacturers  of  the  substance.  Sterling 
contends  that  a  manufacturer  of  such 
controlled  substances  must  meet  all  of 
the  criteria  set  forth  in  Section  303(a)  of 
the  Controlled  Suostances  Act  (12  U.S.C. 
823(a))  and  recommends  that  Johnson 
Matthey  present  proof  at  a  hearing  that 
it  can  meet  these  criteria  for  registration. 
According  to  Sterling,  the  burden  of 
proof  in  meeting  such  criteria  as  pertain 
to  the  public  interest  is  on  the  applicant 
and  Sterling  expresses  its  interest  in 
hearing  Johnson  Matthey's  presentation 
of  proof  as  to  the  company's  ability  to 
maintain  such  controls  as  are  necessary 
to  conserve  the  reputation  and  utility  of 
meperidine  nationally  and 
internationally,  with  due  respect  for 
medical  needs,  international  treaties, 
conventions  or  protocols. 

Accordingly,  notice  is  hereby  given 
pursuant  to  21  CFR  1301.43  that  a 
hearing  will  be  held  on  the  aforesaid 
application  for  registration  commencing 
at  10:00  on  Wednesday.  October  2, 1985 
in  Room  1213.  Drug  Enforcement 
Administration.  1405  I  Street.  NW., 
Washington.  DC.  The  proceedings  on 
that  day  will  be  limited  to  a  preliminary 
discussion  to  identify  proper  parties  and 
issues,  and  to  determine  procedures  and 
set  dates  and  locations  for  further 
proceedings  and  may  include 
consideration  of  the  sufficiency  of  the 
request  for  hearing  filed  by  Sterling.  Any 
person  entitled  to  participate  in  said 
hearing  and  desiring  to  do  so  should  file 
a  notice  of  appearance  pursuant  to  21 
CFR  1301.54  and  1316.48  within  thirty 
days  of  the  date  of  publication  of  this 
notice.  A  person  who  has  filed  a  request 
for  hearing  (i.e.  Sterling)  need  not  also 
file  a  notice  of  appearance. 

Dated:  August  9. 1985. 
lohn  C.  La%vn, 

Administrator.  Drug  Enforcement 
Administration. 

(FR  Doc.  85-19294  Filed  8-13-85;  8:45  am) 
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MERIT  SYSTEMS  PROTECTION 
BOARD  I 

Call  for  Comments  on  The  Digest 

agency:  Merit  Systems  Protection 
Board. 

ACTION:  Call  for  comments  on  The 
Digest. 

summary:  The  purpose  of  this  notice  is 
to  provide  for  public  comments 
concerning  the  Merit  Systems  Protection 
Board's  monthly  publication  The  Digest. 
The  Board  is  considering  discontinuing 


issuance  of  this  publication  in  view  of  a 
similar  service  being  offered  by  private 
vendors  such  as  Labor  Relations  Press; 
FLITE;  Hawkins  Publishing  Co..  Inc.; 
Lexis.  Mead  Data  Central;  Information 
Handling  Services;  and  West  Publishing 
Co.  [See  MSPB  Notice  at  50  FR  8685 
(March  4, 1985)  for  names  of 
publications  and  addresses). 
DATE:  Please  submit  comments  on  or 
before  September  13, 1985. 
ADDRESS:  Comments  may  be  mailed  to 
Director,  Information  Services  Division, 
Office  of  the  Clerk  of  the  Board,  U.S. 
Merit  Systems  Protection  Board,  1120 
Vermont  Ave.,  NW.,  Washington,  DC. 
20419. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  H.  Hoxie,  (202)  653-7200. 
SUPPLEMENTARY  INFORMATION:  The 
Digest,  which  was  first  published  in 
October  1980,  contains  summaries  of 
selected  Board  orders  and  court 
decisions  of  relevance  to  the  Board,  plus 
listings  of  all  issuances  for  the  month, 
information  about  Board  services,  and 
reprints  of  Board  Federal  Register 
issuances. 

Dated:  August  9, 1985. 
Michael  H.  Hoxie, 
Acting  Clerk  of  the  Board. 
[FR  Doc.  85-19364  Filed  8-13-85:  8:45  am] 

BILUNQ  CODE  7400-01-41 


NUCLEAR  REGULATORY 
COMMISSION 

IDocltet  No.  70-364;  ASLBP  No.  85-511-01- 
MLl 

Applications;  Babcock  and  Wilcox; 
Memorandum  and  Order;  Informal 
Hearing  and  Opportunity  To  Become  a 
Party 

August  8,  1985. 
\.  Introduction 

Please  take  notice  that,  on  July  24, 
1985,  the  Nuclear  Regulatory 
Commission  issued  an  Order  instituting 
an  informal  hearing  in  this  matter. 
Pursuant  to  the  Commission's  Order,  the 
undersigned  was  designated  presiding 
officer  for  this  matter  on  August  1, 1985. 

The  Commission  instituted  this 
proceeding  in  response  to  petitions  for  a 
hearing  filed  by  the  John  P.  Bologna  and 
Frutie  Johnson,  as  amended,'  and  by 


'  Ttie  Commission's  Order  inadvertently  referred 
to  the  petition  of  John  P.  Bologna  and  Frulie  lohnson 
as  "John  P.  Bolognia  and  Dennis  Zawacki."  Both  the 
original  petition  of  February  11. 1985  and  the 
amended  petition  were  on  behalf  of  Messrs. 
Bologna  and  Johnson  by  their  attorney,  Dennis  Paul 
Zawacki.  The  spelling  of  Mr.  Bologna's  name  was 
corrected  in  the  amended  petition  of  February  2a, 
1985. 
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Joseph  H.  White,  III.  Both  Babcock  and 
Wilcox  and  the  NRC  Staff  have 
responded  to  these  petitions.  The 
hearing  will  concern  Babcock  and 
Wilcox's  (B&W's)  application  to  amend 
its  existing  special  nuclear  materials 
license  (No.  SNM-414),  to  allow  it  to 
operate  a  high-force  compactor  and  an 
incinerator  that  would  be  used  to  reduce 
the  volume  of  low-level  radioactive 
wastes  generatd  by  medical  facilities, 
industry,  and  nuclear  power  plants. 
According  to  the  application,  volume- 
reduced  wastes  would  not  be  retained 
on  site,  but  would  be  shipped  back  to 
the  waste  generators  or  to  the  licensed 
waste  disposal  facilities. 

II.  How  to  Participate 

The  Commission's  Order  stated  that 
the  parties  to  the  informal  hearing  shall 
be  B&W;  petitioners  Bologna  and 
Johnson,  and  White,  if  their  hearing 
requests  are  found  to  be  adequate;  and 
any  person  found  to  have  filed  a  proper 
intervention  statement.  The  NRC  Staff 
also  can  appear  as  a  party  if  it  so 
desires.  The  Order  also  directed  the 
presiding  officer  to  provide  a  similar 
opportunity  to  petition  to  be  heard  by 
other  interested  persons.  The  Order 
authorized  the  presiding  officer:  (1)  To 
request,  at  his  discretion,  written 
submissions  and  documents;  (2)  to  set 
schedules;  (3)  to  entertain  statements 
from  those  who  do  not  desire  to  become 
parties  or  cannot  satisfy  the 
requirements  for  party  status,  and  (4)  to 
hear  oral  presentation  if  necessary. 

The  Commission  directed  that  those 
who  wish  to  become  parties  (other  than 
the  NRC  Staff  and  B&W)  must  set  forth 
with  particularity  and  in  writing: 

1.  Their  interest  in  the  proceeding; 

2.  How  their  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  a  statement  of  the  reasons 
why  they  should  be  made  parties  that 
makes  particular  reference  to: 

a.  Their  right  under  the  Atomic  Energy 
Act  to  be  made  a  party; 

b.  The  nature  and  extent  of  their 
property,  financial,  or  other  interest  in 
the  proceeding;  and 

c.  The  possible  effect  of  any  order  that 
may  be  entered  in  the  proceeding  on 
their  interest;  and 

3.  The  specific  aspect  or  aspects  of  the 
subject  matter  of  the  proceeding  on 
which  they  wish  to  be  heard. 

4.  Petitions  shall  also  state  specifically 
the  nature  of  the  relief  sought  with 
respect  to  each  complaint. 

Each  of  the  foregoing  points  shall  be 
addressed  in  separate  paragraphs, 
concisely  stated.  All  filings  shall  be 
submitted  under  oath  or  affirmation. 


In  submitting  the  information  called 
for  in  items  3  and  4  above,  petitioners 
are  to  describe  specifically  any 
deficiencies  in  the  application,  cite 
particular  sections  or  portions  of  the 
application  which  relate  to  the 
deficiency  and  state  in  detail  the 
reasons  why  a  particular  section  or 
portion  of  the  application  is  deficient. 
Petitioners  must  also  submit  all  data 
and  material  in  their  possession  which 
support  or  illustrate  each  of  the 
deficiencies  complained  of.  Data  and 
material  from  generally  available 
publications  may  be  cited  rather  than 
furnished.  Petitioners  must  also  slate 
what  relief  they  seek  with  respect  to 
each  of  their  complaints.  A  broc.d 
statement  requesting  denial  or 
rescission  of  the  license  amendment, 
without  stating  why  such  extreme  relief 
is  appropriate,  will  not  satisfy  the 
requirement  to  state  the  relief  sought. 

A  determination  that  petitioners  have 
standing  to  participate  as  parties  to  the 
proceeding  will  be  governed  by  existing 
agency  precedents  pursuant  to  10  CFR 
2.714(d).  See  the  Commission's  Order 
and  Rockwell  International  Corp. 
(Energy  Systems  Group  Special  Nuclear 
Materials  License  No.  SNM-21).  LBP- 
83-65, 18  NRC  774  (1983).  The  Rockwell 
case  relied  on  Nuclear  Engineering 
(Sheffield.  Illinois  Low  Level 
Radioactive  Waste  Disposal  Site) 
ALAB-473.  7  NRC  737  (1978).  and  stated 
at  page  3  that: 

.  .  .  The  practical  tests  are  that  the  petition 
must  show  (1)  that  the  petitioner  will  or  might 
be  injured  in  fact  by  one  or  more  of  the 
possible  outcomes  of  the  proceeding,  and  (2) 
that  the  asserted  interest  of  the  petitioner  in 
achieving  a  particular  result  is  at  least 
arguably  within  the  zone  of  interests 
protected  by  the  statute  involved. 

If  the  presiding  officer  finds  that  the 
hearing  petitions  or  any  intervention 
petition  should  be  denied  in  toto  for  lack 
of  standing  or  any  other  reason,  that 
determination,  which  must  be  in  writing, 
will  become  the  final  agency  action 
within  thirty  days  unless  the 
Commission,  on  its  own  initiative, 
undertakes  a  review  of  that  decision. 

On  or  before  September  12. 1985, 
Messrs.  Bologna  and  Johnson,  and 
White,  and  anyone  else,  including 
governmental  entities,  who  wishes  to 
become  a  party  shall  file  the  information 
called  for  above.  On  or  before 
September  26, 1985.  the  NRC  Staff,  if  it 
wishes  to  participate  as  a  party,  shall  so 
notify  the  undersigned  in  writing. 

III.  Where  to  File 

The  information  called  for  by  this 
Notice  and  Order  is  to  be  filed  with  the 
Docketing  and  Service  Branch  of  the 
Office  of  the  Secretary,  U.S.  Nuclear 


Regulatory'  Commission,  1717  H  Street. 
NW..  Washington.  DC  20555.  Such 
filings  shall  also  be  served  on  B&W  and 
the  presiding  officer  by  either  personally 
delivering  them  or  mailing  them, 
properly  addressed  and  stamped,  by 
September  12. 1985. 

IV'.  Duty  of  the  Applicant 

In  order  to  permit  petitioners  to 
comply  with  the  30-day  deadline  to 
submit  the  information  required.  B&W 
must  ensure  that  the  application,  the 
license  sought  to  be  amended,  and  all 
correspondence  pertaining  to  its 
application  are.  immediately  upon 
receipt  of  this  Motion  and  Order  (1) 
Made  available  to  petitioners  for 
inspection  and  copying,  and  (2) 
forwarded  to  the  Presiding  Officer.  This 
material  shall  be  made  available  at  a 
convenient  location  in  the  vicinity  of  the 
Parks  Township  Volume  Reduction 
Facility  and  at  such  other  locations  as 
may  be  indicated  by  requests.  The 
material  shall  be  available  for 
inspection  and  copying  during  business 
hours  and  during  reasonable  periods 
during  evenings  and  weekends.  This 
material,  together  with  the  material 
submitted  by  petitioners,  and  any  other 
material  called  for  by  the  presiding 
officer,  will  form  the  Hearing  File  on 
which  the  presiding  officer  will  base  his 
decision. 

V.  Presiding  OfHcer's  Initial  Ruling 

Upon  receipt  of  a  petitioner's 
submission,  the  presiding  officer  will 
evaluate  the  material  in  the  Hearing 
File.  The  presiding  officer  will  then  rule 
on  each  petitioner's  right  to  become  a 
party  to  this  proceeding.  The  presiding 
officer  will  also  review  each  petitioner's 
complaint  and  supporting  material.  In 
making  this  review,  the  presiding  officer 
may  rule,  in  the  alternative,  that 
petitioner's  complaint:  (1)  Is  admissible 
for  consideration;  (2)  is  beyond  the 
scope  of  this  proceeding;  (3)  constitutes 
a  request  for  relief  which  the  presiding 
officer  lacks  the  power  to  grant;  (4)  is 
too  vague  to  permit  consideration;  or  (5) 
is  otherwise  inadmissible.  If  necessary, 
the  presiding  officer  will  call  for 
additional  submissions  prior  to  making 
the  rulings  contemplated  by  this 
paragraph.  In  the  absence  of  such  a 
request,  no  further  submissions  are  to  be 
made. 

Petitioners  are  hereby  put  on  notice 
that  the  presiding  officer  may  rule  on  the 
merits  of  the  entire  matter  based  on  a 
petitioner's  initial  submissions. 

VI.  Informal  Hearing 

To  the  extent  the  presiding  officer 
finds  a  petitioner's  complaint 
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admissible,  he  either  may  order 
additional  submissions  imm  the  parties, 
or  schedule  an  oral  presentation,  or 
both.  If  an  oral  presentation  is 
scheduled,  it  will  take  place  in  the 
vicinity  of  the  Parks  Township  Volume 
Reduction  Facility.  The  parties  will  be 
permitted  to  present  testimony  and 
argument,  but  cross-examination  will 
not  be  permitted.  The  parties  may. 
however,  suggest  questions  to  the 
presiding  officer  to  be  posed  by  him. 
Discovery  is  not  permitted. 

If  the  NRC  Staff  does  not  elect  to 
participate  as  a  party  to  tliis  proceeding, 
the  presiding  ofHcer  may  seek 
information  from  the  Staff  directly.  In 
that  event,  any  information  received  will 
be  served  on  the  parties  to  the 
proceeding  by  the  presiding  officer. 

VII.  Limited  Appearances 

Those  who  do  not  wish  to  become 
parties  but  who  wish  to  submit  a 
statement  to  the  presiding  officer  may 
do  so  by  mailing  their  statement  to  the 
Commission's  Secretary,  properly 
addressed  and  stamped,  on  or  before 
September  12. 1985.  Should  the  presiding 
officer  determine  that  a  petitioner  may 
not  be  a  party  to  this  proceeding,  the 
material  submitted  by  that  petitioner 
will  be  treated  as  a  limited  appearance 
statement.  Limited  appearance 
statements  are  not  part  of  the  Hearing 
File. 

VIII.  Schedule  for  Decision 

The  presiding  officer  intends  to  issue 
a  decision  in  this  proceeding  as 
promptly  as  feasible  following  receipt  of 
petitioners'  submissions,  with  a  goal  of 
120  days  if  additional  submissions  are 
required  following  receipt  of  initial 
petitions.  No  petition  for  review  will  be 
entertained  by  the  Commission 
regarding  the  presiding  officer's 
decision.  However,  the  Commission  may 
review  the  decision  on  its  own  initiative. 

Ord^r 

For  all  the  foregoing  reasons  and  upon 
consideration  of  the  entire  record  in  this 
matter,  it  is.  this  8th  day  of  August.  1985. 
Ordered: 

1.  That  on  or  before  September  12. 
1985.  Messrs.  Bologna  and  Johnson,  and 
White  shall  file  a  petition  to  participate 
as  described  in  the  foregoing 
memorandum; 

2.  That  any  other  person  wishing  to 
participate  shall  file  a  similar  petition  by 
the  same  date; 

3.  That  on  or  before  September  26. 
1985.  the  NRC  Staff  shall  notify  the 
presiding  officer  if  it  wishes  to 
participate  as  a  party  to  this  proceeding; 
and 


4.  That  this  informal  hearing  shall  be 
conducted  in  accordance  with  the 
procedures  described  in  the  foregoing 
memorandum. 
Dr.  Peter  A.  Moftis, 
Administrative  fudge. 
|FR  Doc  85-19338  Filed  8-13-85:  8:45  am) 

MLUMG  COOE  7StO-01-M 

(Docket  Na  50-320] 

General  Public  Utilities  Nuclear  Corp., 
(Three  Mite  Island  Nuclear  Station  Unit 
2);  Exemptions 

I 

GPU  Nuclear  Corporation, 
Metropolitan  Edison  Company.  Jersey 
Central  Power  and  Light  Company  and 
Pennsylvania  Electric  Company 
(collectively,  the  licensee)  are  the 
holders  of  Facility  Operating  License 
No.  DPR-73.  which  has  authorized 
operation  of  the  Three  Mile  Island 
Nuclear  Station.  Unit  2  (TMI-2)  at  power 
levels  up  to  2772  megawatts  thermal. 
The  facility,  which  is  located  in 
Londonderry  Township.  Dauphin 
County.  Pennsylvania,  is  a  pressurized 
water  reactor  previously  used  for  the 
commercial  generation  of  electricity. 

By  Order  for  Modification  of  License, 
dated  July  20. 1979.  the  licensee's 
authority  to  operate  the  facility  was 
suspended  and  the  licensee's  authority 
was  limited  to  maintenance  of  the 
facility  in  the  present  shutdown  cooling 
mode  (44  FR  45271).  By  further  Order  of 
the  Director.  Office  of  Nuclear  Reactor 
Regulation,  dated  February  11. 1980,  a 
net  set  of  formal  license  requirements 
was  imposed  to  reflect  the  post-accident 
condition  of  the  facility  and  to  assure 
the  continued  maintenance  of  the 
current  safe,  stable,  long-term  cooling 
condition  of  the  facility  (45  FR  11292). 
This  license  provides,  among  other 
things,  that  it  is  subject  to  ail  rules, 
regulations  and  Orders  of  the 
Commission  now  or  hereafter  in  effect. 

11 

On  November  6. 1984,  General  Public 
Utilities  Nuclear  Corporation  (GPUNC) 
submitted  Technical  Specification 
Change  Request  No.  46.  This 
correspondence  contained  a  request  to 
delete  the  Decay  Heat  Removal  System 
from  the  TMl-2  Proposed  Technical 
Specifications.  The  staff  responded  to 
this  and  other  change  requests  with  a 
list  of  questions  forwarded  on  February 
6, 1985.  The  licensee  was  asked  to 
consider  whether  exemptions  from  10 
CFR  50,  Appendix  A,  General  Design 
Criteria  (GDC)  34.  35.  36  and  37  were 
appropriate.  GPUNC  responded  in 
correspondence  dated  March  27. 1985 


which  stated  that  exemptions  from  GDC 
35  and  36  were  not  required.  However, 
an  exemption  request  from  GDC  34  and 
37  was  requested  by  GPUNC  in  a  letter 
dated  March  26, 1985.  The  staff  is 
issuing  the  requested  exemptions  as 
discussed  herein. 

lU 

10  CFR  50,  Appendix  A.  GDC  34 
requires  that  a  system  to  remove 
residual  heat  shall  be  provided.  The 
purpose  shall  be  to  transfer  fission 
product  decay  heat  and  other  residual 
heat  from  the  core  at  such  a  rate  that 
acceptable  fuel  design  limits  and  design 
conditions  of  the  reactor  coolant 
pressure  boundary  are  not  exceeded. 

Since  January  1981,  the  TIM-2  core 
has  been  cooled  passively  via  the  loss- 
to-ambient  mode.  At  present  the  decay 
heat  level  is  less  than  12  Kw  thermal 
with  an  associated  maximum  core 
temperature  of  less  than  lOO'F.  The 
maximum  temperature  that  is  crediable 
while  in  this  mode  (no  forced 
circulation)  is  less  than  170*F  assuming 
water  level  is  lowered  to  the  bottom  of 
the  hot  leg  nozzles.  At  this  temperature 
sufficient  buffer  is  still  maintained 
between  the  maximum  anticipated  core 
temperature  and  the  temperature  at 
which  the  water  in  the  vessel  would  boil 
(212°F).  Therefore,  the  staff  concludes 
that  since  the  current  loss-to-ambient 
mode  is  effective  for  all  anticipated  core 
temperatures,  the  requirement  to  have  a 
residual  heat  removal  system  (GDC  34) 
is  no  longer  necessary  at  TMI-2.  On  the 
other  hand,  portions  of  the  residual  heat 
removal  system  at  TMI-2  still  contain 
radioactive  contamination  resulting 
from  the  accident.  Operation  of  the 
system  could  result  in  the  spread  of 
radioactive  contamination.  In  addition, 
the  requirement  to  maintain  an  operable 
residual  heat  removal  system  would 
result  in  an  unnecessary  burden  for 
maintenance,  surveillance  and  testing 
and  could  result  in  unnecessary 
radiation  exposures  to  the  workers. 
Accordingly,  an  exemption  for  GDC  34 
is  warranted. 

The  licensee  has  proposed  in 
Technical  Specification  Change  Request 
No.  46  that  a  Reactor  Building  Sump 
Recirculation  System  (RBSRS)  be  used 
for  emergency  core  cooling  at  TMI-2. 
The  system  would  only  be  installed  in 
the  event  of  an  unisolable  leak  in  the 
RCS.  Licensee  calculations,  which  are 
supported  by  the  staff  in  an  Amendment 
of  Order  concurrently  issued  with  this 
exemption,  concluded  that  at  least  10 
days  are  available  between  the 
detection  of  the  worst-case  credible  leak 
and  when  the  RBSRS  would  be  required. 
This  gives  ample  time  for  the  system  to 
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be  put  in  service.  As  stated  in  the 
referenced  Amendment  of  Order,  the 
staff  has  accepted  the  RBSRS  and  its 
proposed  method  of  use.  This 
acceptance  included  Recovery 
Operations  Plan  requirements  for  testing 
the  operability  of  major  system 
components  on  a  regular  basis  (see  the 
staff's  Safety  Evaluation  Report 
approving  the  modifications  to  the 
Proposed  Technical  Specifications 
related  to  Borated  Cooling  Water 
Injection).  GDC  37  requires  the  testing  of 
the  emergency  core  cooling  system 
including  the  operability  of  the  system 
as  a  whole  and  the  performance  of  the 
full  operational  sequence.  Since  the  staff 
has  accepted  the  installation  of  the 
RBSRS  in  the  reactor  building  only  in 
the  event  of  an  unisolable  leak  in  the 
RCS.  the  testing  of  the  system  according 
to  GDC  37  is  not  necessary.  In  addition, 
since  the  reactor  building  basement  still 
contains  accident  generated 
contaminated  water,  testing  of  a 
basement  sump  recirculation  system  in  a 
full  operational  sequence  could  result  in 
the  spread  of  contamination  and 
radiation  exposures  to  the  workers. 
Accordingly,  an  exemption  from  GDC  37 
is  warranted. 

IV 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12,  an  exemption  is  authorized  by  law 
and  will  not  endanger  life  or  property  or 
the  common  defense  and  security  and  is 
otherwise  in  the  public  interest.  The 
Commission  hereby  grants  exemptions 
from  the  requirements  of  10  CFR  Part  50, 
Appendix  A  General  Design  Criteria  34 
and  37  in  accordance  with  the  licensee's 
request  dated  March  26. 1985. 

It  is  further  determined  that  the 
exemptions  do  not  authorize  a  change  in 
effluent  types  or  total  amounts  nor  an 
increase  in  power  level  and  will  not 
result  in  any  significant  environmental 
impact.  In  light  of  this  determination  and 
as  reflected  in  the  Environmental 
Assessment  and  Notice  of  Finding  of  No. 
Significant  Environmental  Impact 
prepared  pursuant  to  10  CFR  51.2  and 
51.30  through  51.32.  issued  concurrently 
herewith,  it  was  concluded  that  the 
instant  action  is  insignificant  from  the 
standpoint  of  environmental  impact  and 
an  environmental  impact  statement 
need  not  be  prepared. 

Effective  Date:  September  23, 1985. 

Dated  at  Bethesda.  Maryland. 
Issuance  Date:  August  8. 1985. 


For  the  Nuclear  Regulatory  Commission. 

Harold  R.  Denton, 

Director,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  85-19339  Filed  8-13-85:  8:45  am) 
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General  Public  Utilities  Nuclear  Corp^ 
(Three  Mile  Island  Nuclear  Station  Unit 
2);  Amendment  of  Order 

I 

GPU  Nuclear  Corporation, 
Metropolitan  Edison  Company,  Jersey 
Central  Power  and  Light  Company  and 
Pennsylvania  Electric  Company 
(collectively,  the  licensee)  are  the 
holders  of  Facility  Operating  License 
No.  DPR-73.  which  has  authorized 
operation  of  the  Three  Mile  Island 
Nuclear  Station.  Unit  2  (TMI-2)  at  power 
levels  up  to  2772  megawatts  thermal. 
The  facility,  which  is  located  in 
Londonderry  Township,  Dauphin 
County,  Pennsylvania,  is  a  pressurized 
water  reactor  previously  used  for  the 
commercial  generation  of  electricity. 

n 

By  Order  for  Modification  of  License, 
dated  July  20, 1979,  the  licensee's 
authority  to  operate  the  facihty  was 
suspended  and  the  hcensee's  authority 
was  limited  to  maintenance  of  the 
facility  in  the  present  shutdown  cooling 
mode  (44  FR  45271).  By  further  Order  of 
the  Director,  Office  of  Nuclear  Reactor 
Regulation,  dated  February  11. 1930,  a 
new  set  of  formal  license  requirements 
was  imposed  to  reflect  the  post-accident 
condition  of  the  facility  and  to  assure 
the  continue  maintenance  of  the  current 
safe,  stable,  long-term  cooling  condition 
of  the  facility  (45  FR  11292). 

Although  these  requirements  were 
imposed  on  the  licensee  by  an  Order  of 
the  Director  of  Nuclear  Reactor 
Regulation,  dated  February  11. 1980.  the 
TMI-2  license  has  not  been  formally 
amended.  The  requirements  are 
reflected  in  the  proposed  Recovery 
Mode  Technical  Specifications  (PTS) 
presently  pending  before  the  Atomic 
Safety  and  Licensing  Board.  The 
revisions  that  are  the  subject  of  this 
order  do  not  give  the  licensee 
authorizations  that  may  be  needed  to 
undertake  specific  cleanup  activities. 
These  activities  will  require  separate 
consideration  by  the  staff  per  Section 
6.8.2  of  the  PTS,  individual  staff  safety 
evaluations  and/or  hcensing  actions  as 
appropriate.  Hereafter  in  this 
Amendment  of  Order,  the  requirements 


in  question  are  identified  by  the 
applicable  Proposed  Technical 
Specification. 

m 

By  a  letter  dated  November  6, 1984, 
General  Pubhc  Utilities  Nuclear 
Corporation  (GPUNC)  proposed  changes 
to  the  Proposed  Technical  Specifications 
(PTS)  for  Three  Mile  Island  Unit  2  (TMI- 
2)  to  reflect  current  plant  conditions. 

The  staff  has  reviewed  the  licensee's 
proposed  changes  which  can  be  grouped 
into  the  following  categories: 

(1)  Modifications  to  the  existing 
Limiting  Conditions  for  Operation  (LCO) 
that  were  proposed  to  more  correctly 
state  what  systems  or  equipment  are 
necessary  based  on  the  present  status  of 
TMI-2.  The  proposed  changes  would 
delete  the  LCO  that  Standby  Reactor 
Collant  System  Pressure  Control 
System,  Mini-Decay  Heat  Removal 
System,  the  Decay  Heat  Removal 
System  pumps  and  its  recirculation 
pathways  and  the  Nuclear  Service 
Closed  Cooling  System  be  operable.  The 
proposed  changes  would  also  modify  the 
LCO  for  the  required  minimum  amount 
of  borated  water  in  the  Borated  Wat«' 
Storage  Tank  from  100,000  gallons  to 
390,000  gallons  and  the  number  of 
operable  flow  paths  bom  the  BWST 
fi-om  one  to  two. 

(2)  New  Limiting  Conditions  for 
Operation  were  also  proposed  to  more 
correctly  reflect  what  systems  or 
equipment  are  necessary  based  on  the 
present  status  of  TMI-2.  The  proposed 
LCO  would  require  that  dedicated  on- 
site  equipment  for  a  Reactor  Building 
Sump  Recirculation  System  be  operable. 
The  proposed  LCO  would  also  require 
that  two  flow  paths  downstream  from 
the  BWST  be  operable. 

(3)  Revisions  to  the  Bases  were 
proposed  that  reflect  corresponding 
changes  in  the  Limiting  Conditions  for 
Operation. 

Exemptions  from  10  CFR  Part  sa 
Appendix  A  Design  Criterion  34  and 
Criterion  37  were  also  requested 
because  of  some  of  the  subject  deletions 
and  alterations  to  the  PTS.  Other 
changes  proposed  by  the  licensee  were 
applicable  to  the  Recovery  Operations 
Plan  (ROP)  and  are  addressed  in 
separate  correspondence.  The  staff 
concludes  that  these  changes  are 
appropriate  to  more  accurately  reflect 
the  current  conditions  and  requirements 
at  TMI-2. 

The  staffs  safety  assessment  of  the 
foregoing,  which  concludes  that  the 
proposed  changes  are  acceptable  from 
the  standpoint  of  public  health  and 
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safety,  is  set  forth  in  the  concurrently 
issued  Safety  Evaluation.  Since  the 
February  11. 1980  Order  imposing;  the 
Proposed  Technical  Specifications  is 
currently  pending  before  the  Atomic 
Safety  and  Licensing  Board,  the  staff 
will  be  advising  the  Licensing  Board  of 
this  Amendment  of  Order  through  a 
Notice  of  Issuance  of  Amendment  of 
Order  and  a  Motion  to  Conform 
Proposed  Technical  Specifications  in 
Accordance  Herewith. 

It  is  further  determined  that  the 
modification  does  not  authorize  a 
change  in  eflluent  types  or  total 
amounts  nor  an  increase  in  power  level 
and  will  not  result  in  any  significant 
environmental  impact.  In  light  of  this 
determination  and  as  reflected  in  the 
Environmental  Assessment  and  Notice 
of  Finding  of  No  Significant  Impact 
prepared  pursuant  to  10  CFR  51.2  and 
51.30  through  51.32  issued  concurrently 
herewith,  it  was  concluded  that  the 
action  is  insignificant  from  the 
standpoint  of  environmental  impact  and 
that  an  environmental  impact  statement 
need  not  be  prepared. 

rv 

According,  pursuant  to  the  Atomic 
Energy  Act  of  1954,  as  amended,  the 
Director's  Order  of  February  11. 1980.  is 
hereby  revised  to  incorporate  the 
deletions,  additions,  and  modifications 
set  forth  in  Enclosure  3  hereto.  This 
Amendment  of  Order  shall  be  effective 
on  September  23. 1985. 

For  further  details  with  respect  to  this 
action,  see  (1)  Letter  to  B.J.  Snyder, 
USNRC,  from  F.  R.  Standerfer.  GPUNC. 
Technical  Specification  Change  Request 
No.  46  dated  November  6. 1984.  (2) 
Letter  to  F.  R.  Standerfer,  GPUNC,  from 
B.  J.  Snyder.  USNRC.  NRC  Questions  on 
Technical  Specification  Change  Request 
No.  46.  dated  February  6, 1985.  (3)  Letter 
to  B.  J.  Snyder.  USNRC,  from  F.  R. 
Standerfer.  GPUNC,  Technical 
Specification  Change  Request  No.  46 
(responses  to  NRC  questions]  dated 
March  27, 1985),  (4)  Letter  to  B.  ]. 
Snyder,  USNRC  from  F.  R.  Standerfer. 
GPUNC,  General  Design  Criteria  34  and 
37,  dated  March  28, 1985.  and  (5)  The 
Director's  Order  of  February  11. 1980. 

All  the  above  documents  are  available 
for  inspection  at  the  Commission's 
Public  Document  Room.  1717  H  Street. 
NW..  Washington,  DC  20555.  and  at  the 
Commission's  Local  Public  Document 
Room  at  the  State  Library  of 
Pennsylvania.  Government  Publications 
Section,  Education  Building, 
Commonwealth  and  Walnut  Streets, 
Harrisburg,  Pennsylvania  17126. 


For  the  Nuclear  Regulatory  Commission. 
Harold  R.  Denton, 

Director  Office  of  Nuclear  Reactor 
Regulation. 

|FR  Doc.  85-19340  Filed  8-13-85;  8:45  am) 
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(Docket  No.  50-320] 

General  Public  Utilities  Nuclear  Corp. 
(Three  IMile  Island  Nuclear  Station,  Unit 
2);  Correction  to  Amendment  of  Order 

On  July  8, 1985,  the  Director.  Nuclear 
Reactor  Regulation,  issued  an 
Amendment  of  Order  to  be  effective 
August  12, 1985.  modifying  section  1.7 
and  adding  Table  3.6-2  to  Appendix  A 
Proposed  Technical  Specifications.  The 
changes  pertained  to  containment 
penetration  valve  configurations.  Table 
3.6-2  of  Enclosure  3  of  the  July  8, 1985 
Amendment  of  Order  contains  two 
typographical  errors  in  the  identification 
of  containment  penetrations:  R-537 — 
Reactor  Coolant  Pump,  and  R-577 — 
Nuclear  Services  Closed  Cooling  Water 
to  Reactor  Coolant  Pump  Oil  and  Motor 
Coolers.  The  correct  designation  should 
be  R-573 — Reactor  Coolant  Pump,  and 
R-557 — Nuclear  Services  Closed  Cooling 
Water  to  Reactor  Coolant  Pump  Oil  and 
Motor  Coolers. 

Accordingly,  the  Amendment  of  Order 
dated  July  8, 1985,  is  hereby  corrected  to 
incorporate  the  modifications  set  forth 
in  Enclosure  1  hereto. 

Effective  Date:  August  12, 1985. 

Dated  at  Bethesda,  Maryland: 

Issuance  Date:  August  8, 1965. 

For  the  Nuclear  Regulatory  Commission. 
Darrell  G.  Eisenhut, 

Deputy  Director.  Office  of  Nuclear  Reactor 
Regulation. 
(PR  Doc.  85-19341  Filed  8-13-85:  8:45  am] 

BILLING  CODE  7590-01-W 


[Docket  No.  50-286] 

Power  Auttiority  of  the  State  of  New 
York,  (Indian  Point  Nuclear  Generating 
Unit  No.  3);  Order  Confirming  Licensee 
Commitments  on  Emergency 
Response  Capability 


The  Power  Authority  of  the  State  of 
New  York  (the  licensee)  is  the  holder  of 
Facility  Operating  License  No.  DPR-64 
which  authorized  the  operation  of  the 
Indian  Point  Nuclear  Generating  Unit 
No.  3  (the  facility)  at  steady-state  power 
levels  not  in  excess  of  3025  megawatts 
thermal.  The  facility  is  a  pressurized 
water  reactor  (PWR)  located  in 
Westchester  County,  New  York. 


II 

Following  the  accident  at  Three  Mile 
Island  Unit  No.  2  (TMI-2)  on  March  28. 
1979,  the  Nuclear  Regulatory 
Commission  (NRC)  staff  developed  a 
number  of  proposed  requirements  to  be 
implemented  on  operating  reactors  and 
on  plants  under  construction.  These 
requirements  include  Operational 
Safety.  Siting  and  Design,  and 
Emergency  Preparedness  and  are 
intended  to  provide  substantial 
additional  protection  in  the  operation  of 
nuclear  facilities  and  significant 
upgrading  of  emergency  response 
capability  based  on  the  experience  from 
the  accident  at  TMI-2  and  the  official 
studies  and  investigations  of  the 
accident.  The  requirements  are  set  forth 
in  NUREG-0737.  "Clarification  of  TMI 
Action  Plan  Requirements,"  and  in 
Supplement  1  to  NUREG-0737. 
"Requirements  for  Emergency  Response 
Capability. '  Among  these  requirements 
are  a  number  of  items  consisting  of 
emergency  response  facility  operability, 
emergency  procedure  implementation, 
addition  of  instrumentation,  possible 
control  room  design  modification,  and 
specific  information  to  be  submitted. 

On  December  17, 1982,  a  letter 
(Generic  Letter  82.33)  was  sent  to  all 
licensees  of  operating  reactors, 
applicants  for  operating  licenses,  and 
holders  of  construction  permits 
enclosing  Supplement  1  to  NUREG-0737, 
In  this  letter  operating  reactor  licensees 
and  holders  of  construction  permits 
were  requested  to  furnish  the  following 
information,  pursuant  to  10  CFR  50.54(f), 
no  later  than  April  15. 1983: 

(1)  A  proposed  schedule  for 
completing  each  of  the  basic 
requirements  for  the  items  identified  in 
Supplement  1  to  NUREG-0737,  and 

(2)  A  description  of  plans  for  phased 
implementation  and  integration  of 
emergency  response  activities  including 
training. 

Ill 

The  licensee  responded  to  Generic 
Letter  82-33  by  letter  dated  April  18. 
1983.  and  August  23. 1983.  In  those 
submittals,  the  licensee  made 
commitments  to  complete  the  basic 
requirements:  (1)  Dates  for  providing 
required  submittals  to  the  NRC,  (2)  dates 
for  implementing  certain  requirements, 
and  (3)  a  schedule  for  providing 
implementation  dates  for  other 
requirements.  The  staff  found  that  these 
dates  were  reasonable  and  achievable 
dates  for  meeting  the  Commission 
requirements  and  concluded  that  the 
schedule  proposed  by  the  licensee 
would  provide  timely  upgrading  of  the 
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licensee's  emergency  response 
capability.  On  February  21,  1984,  the 
NRC  issued  "Order  Confirming  Licensee 
Commitments  on  Emergency  Response 
Capability"  which  confirmed  the 
licensee's  commitments. 

IV 

The  February  21. 1984,  Order  stated 
that  for  those  requirements  for  which 
the  licensee  committed  to  a  schedule  for 
providing  implementation  dates,  those 
dates  would  be  reviewed,  negotiated 
and  confirmed  by  a  subsequent  order.  In 
conformance  with  the  requirements  of 
the  February  21, 1984  Order,  the 
licensee's  letter  dated  June  29, 1984. 
provided  a  completion  schedule  for  the 
following  requirement: 

3.  Regulatory  Guide  1.97 — Application 
to  Emergency  Response  Facilities 

3b.  Implement  (installation  or 
upgrade)  requirements. 

The  attached  Table  summarizing  the 
licensee's  scheduler  commitment  for  the 
above  item  was  developed  by  the  NRC 
staff  from  the  information  provided  by 
the  licensee.  The  staff  reviewed  the 
licensee's  June  29. 1984  letter  and 
discussed  the  date  with  the  hcensee. 

The  NRC  staff  finds  that  this  date  is  a 
reasonable  and  an  achievable  date  for 
meeting  the  Commission  requirements. 
The  NRC  staff  concludes  that  the 
schedule  proposed  by  the  licensee  will 
provide  timely  upgrading  of  the 
licensee's  emergency  response 
capability. 

In  view  of  the  foregoing,  I  have 
determined  that  the  implemenation  of 
the  licensee's  commitments  are  required 
in  the  interest  of  the  public  health  and 
safety  and  should,  therefore,  be 
confirmed  by  an  immediately  effective 
Order. 


Accordingly,  pursuant  to  sections  103, 
IBli,  1610  and  182  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  and  the 
Commission's  regulations  in  10  CFR 
2.204  and  50.  it  is  hereby  ordered, 
effective  immediately,  that  License  No. 
DPR-64  is  modified  to  provide  that  the 
licensee  shall: 

Implement  the  specific  item  described 
in  the  Attachment  to  this  ORDER  in  the 
manner  described  in  the  licensee's 
submittal  dated  June  29. 1984.  no  later 
than  the  date  in  the  Attachment. 

Extension  of  time  for  completing  this 
item  may  be  granted  by  the  Director. 
Division  of  Licensing,  for  good  cause 
shown. 

VI 

The  licensee  or  any  other  person  who 
has  an  adversely  affected  interest  may 
request  a  hearing  on  this  Order  within 


20  days  of  the  date  of  publication  of  this 
Order  in  the  Federal  Register.  Any 
request  for  a  hearing  shall  be  addressed 
to  the  Director.  Office  of  Nuclear 
Reactor  Regulation.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
D.C.  20555.  A  copy  shall  be  sent  to  the 
Executive  Legal  Director  at  the  same 
address.  A  request  for  hearing  shall  not 
stay  the  immediate  effectiveness  of  this 
order. 

If  a  hearing  is  to  be  held,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  any 
such  hearing. 

If  a  hearing  is  held  concerning  this 
Order,  the  issue  to  be  considered  at  the 
hearing  shall  be  whether  the  licensee 
should  comply  with  the  requirements  set 
forth  in  Section  V  of  this  Order. 

This  Order  is  effective  upon  issuance. 

Dated  in  Bethesda,  Maryland  this  eth  day 
of  August,  1985. 

For  The  Nuclear  Regulatory  Commission. 
Hugh  L.  Thompson,  Jr., 
Director,  Division  of  Licensing,  Office  of 
Nuclear  Reactor  Regulation. 

Indian  Point  Unpt  3 

[Lx:ensee's  Additional  Conunitmems  on  Supplement  I  to 
NUflEG-0737] 


Title 

Requirements 

Licensee's 
Completion 
Schedule 
(or  Status) 

3.  Regiiatoiy 
Guide  1 .97— 
Application  to 
Emergency 
Response 
Facilities. 

3b  Implement 
(installation  or 
upgrade) 

rerjwremeots. 

Cycta5/6 
Refueling 
Outage 
(sctwdutodlor 
about  second 
quarter  1987). 

[FR  Doc.  85-19342  Filed  8-13-85;  8:45  am] 

BILLING  C00€  7S90-01-M 

Bi-Weekly  Notice;  Applications  and 
Amendments  To  Operating  Licenses 
Involving  No  Significant  Hazards 
Considerations 

L  Background 

Pursuant  to  Pub.  L.  97-415.  the  Nuclear 
Regulatory  Commission  (the 
Commission)  is  publishing  this  regular 
bi-weekly  notice.  Pub.  L  97-415  revised 
section  189  of  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  to  require 
the  Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license  upon 
a  determination  by  the  Commission  that 
such  amendment  involves  no  significant 
hazards  consideration,  notwithstanding 
the  pendency  before  the  Commission  of 
a  request  for  a  hearing  from  any  person. 


This  bi-weekly  notice  includes  all 
amendments  issued,  or  proposed  to  be 
issued,  since  the  date  of  publication  of 
the  last  bi-weekly  notice  which  was 
published  on  July  31, 1985  (50  FR  31061). 
through  August  5, 1985. 

NOTICE  OF  CONSIDERATION  OF 
ISSUANCE  OF  AMENDMENT  TO 
FACILITY  OPERATING  UCENSE  AND 
PROPOSED  NO  SIGNinCANT 
HAZARDS  CONSIDERATION 
DETERMINATION  AND 
OPPORTUNITY  FOR  HEARING 

The  Commission  has  made  a  proposed 
determination  that  the  following 
amendment  requests  involve  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 
The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  conunents  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Comments  should  be  addressed  to  the 
Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  D.C.  20555.  Attention: 
Docketing  and  Service  Branch. 

By  September  13. 1985.  the  licensee 
may  file  a  request  for  a  hearing  wnth 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
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designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  fmancial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspects(s]  of 
the  subject  matter  of  the  proceeding  as 
to  which  petitioner  wishes  to  intervene. 
Any  person  who  has  Filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petibon  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  Rnt  prehearing  conference 
scheduled  in  the  preceeding.  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  Ble  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Conunission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
Bnal  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 


hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received 
before  action  is  taken.  Should  the 
Commission  take  this  action,  it  will 
publish  a  notice  of  issuance  and  provide 
for  opportunity  for  a  hearing  after 
issuance.  The  Commission  expects  that 
the  need  to  take  this  action  will  occur 
very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW.. 
Washington.  D.C,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  f Branch  Chief):  petitioner's 
name  and  telephone  number;  date 
petition  was  mailed:  plant  name:  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Executive  Legal  Director.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request,  that  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request.  That  determination  will  be 


based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714{a)(a){l)-(v) 
and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street.  NW.. 
Washington.  D.C,  and  at  the  local 
public  document  room  for  the  particular 
facility  involved. 

Boston  Edison  Company,  Docket  No.  50- 
293,  Pilgrim  Nuclear  Power  Station, 
Plymouth,  Massachusetts 

Date  of  amendment  request:  June  18, 
1985. 

Description  of  amendment  request: 
The  amendment  would  revise  the 
Technical  Specifications  by  changing 
Reactor  Low  Water  Level  (inside 
shroud)  trip  requirement  from  "greater 
than  or  equal  to  302  inches  above  vessel 
zero  (%  core  height)"  to  "greater  than  or 
equal  to  307  inches  above  vessel  zero 
(approximately  %  core  height)."  The 
licensee  stated  that  either  302  inches  or 
307  inches  above  vessel  zero  as  a 
minimum  requirement  fulfills  the  intent 
of  the  trip  setting:  however,  this  change 
is  proposed  because  307  inches  more 
accurately  characterizes  Vs  core  height. 
The  purpose  of  the  setpoint  is  to  prevent 
inadvertent  operation  of  the 
containment  spray  when  the  residual 
heat  removal  (RHR)  system  is  needed  in 
the  low  pressure  coolant  injection  (LPCI) 
mode  to  maintain  an  adequate  water 
level  in  the  reactor  core. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  standards 
for  determining  whether  license 
amendments  involve  significant  hazards 
considerations  by  providing  certain 
examples  (48  FR  14870).  One  example  of 
an  amendment  that  is  considered  not 
likely  to  involve  a  significant  hazards 
consideration  is:  "(ii)  A  change  that 
constitutes  an  additional  limitation, 
restriction,  or  control  not  presently 
included  in  the  technical  specifications: 
For  example,  a  more  stringent 
surveillance  requirement." 

The  revised  specification  would  be 
more  restrictive  than  the  present 
requirement  since  a  slightly  higher  level 
of  water  above  vessel  zero  would  have 
to  be  maintained  to  permit  operation  of 
the  containment  spray  system.  In  this 
respect,  the  change  is  similar  to  example 
(ii). 

Having  found  that  the  proposed 
change  is  similar  to  an  example  that  is 
not  likely  to  involve  a  significant 
hazards  consideration,  the  staff  has 
made  a  proposed  determination  that  the 
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amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Plymouth  Public  Library,  North 
Street.  Plymouth,  Massachusetts  02360. 

Attorney  for  licensee:  \NS.  Stowe. 
Esq.,  Boston  Edison  Company.  800 
Boylston  Street,  36th  Floor,  Boston. 
Massachusetts  02199. 

NRC  Branch  Chief:  Domenic  a 
Vassallo. 

Carolina  Power  ft  Light  Company, 
Docket  Nos.  50-325  and  50-324, 
Brunswick  Steam  Electric  Plant,  Units  1 
and  2.  Brunswick  County,  North 
Carolina 

Date  of  application  for  amendment 
June  28. 1985. 

Description  of  amendment  request- 
The  proposed  amendment  would  change 
the  Technical  Specifications  (TS)  to 
revise  the  action  statements  of  TS  3.8.1.1 
relative  to  diesel  generator  surveillance 
testing. 

On  July  16,  1984,  the  NRC  issued 
Generic  Letter  No.  84-15  entiUed 
"Proposed  Staff  Actions  to  Improve  and 
Maintain  Diesel  Generator  Reliability". 
The  generic  letter  requested  licensees  to 
review  the  reliability  of  their  diesel 
generators  based  on  surveillance  test 
data,  to  review  their  programs 
concerning  diesel  generator  surveillance 
testing,  and  to  describe  their  plans  for 
attaining  and  maintaining  certain  diesel 
generator  reliability  goals.  By  letter 
dated  October  5, 1984.  Carolina  Power  ft 
Light  Company  (CP^L)  responded  to  the 
Generic  Letter  by  providing  the 
requested  information.  CP&L  evaluated 
one  topic  of  the  generic  letter,  the 
reduction  of  diesel  generator  fast  starts, 
and  determined  that  TS  revisions  to 
address  the  issue  were  desirable. 

The  TS  changes  proposed  on  June  28. 
1985  are  the  result  of  a  probabilistic  risk 
assessment  (PRA)  of  the  Brunswick 
diesel  generator  system.  The  purpose  of 
the  PRA  study  was  to  investigate  the 
impact  of  extending  the  allowed  diesel 
generator  out-of-service  time  from  three 
days  to  seven  days  and  the  impact  of 
extending  the  interval  between  diesel 
generator  fast  starts  from  12  hours  to  72 
hours.  In  addition,  the  study  allows  for 
an  increase  from  2  to  24  hours  to 
commence  diesel  fast  starting  and 
loading  with  either  an  inoperable  diesel 
generator  or  an  inoperable  offsite 
source.  This  is  consistent  with  guidance 
provided  in  Generic  Letter  84-15. 

The  proposed  TS  changes  are  based 
on  the  model  Standard  Technical 
Specifications  provided  as  Appendix  A 
to  Generic  Letter  84-15,  but  have  been 
revised  to  reflect  the  conclusions  of  the 
Brunswick  diesel  generator  PRA  study 
relative  to  diesel  generator  fast  start  and 


allowed  outage  time  requirements. 
These  changes  inlcude  the 
establishment  of  a  7-day  versus  3-day 
allowed  outage  period  for  one  diesel 
generator  or  one  off-site  circuit  being 
out-of-service,  and  a  72-hour  versus  12- 
hour  frequency  for  performing 
Surveillance  Requirement  4.8.1.1.2.a.4 
(diesel  fast  start)  commencing  24  hours 
rather  than  2  hours  after  entering  the 
limiting  condition  for  operation  with  an 
offsite  circuit  or  diesel  generator 
inoperable.  In  addition,  performance  of 
Surveillance  Requirement  4.ai.l.2.a.5 
(diesel  loading)  is  now  required  each 
time  Surveillance  Requirement 
4.8.1.1.2.a.4  is  performed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  proposed  revisions  to  TS  section 
3.8.1.1  are  designed  to  increase  the 
overall  reliability  of  the  diesel 
generators.  Reducing  the  number  of 
diesel  generator  fast  starts  and 
extending  the  allowed  outage  period  for 
on  diesel  or  one  off-site  circuit  does  not 
necessitate  physical  alteration  of  the 
plant  or  changes  in  parameters 
governing  normal  plant  operation.  Based 
on  the  above  discussion,  the  proposed 
amendments  do  not  create  the 
possibility  of  a  new  accident  nor 
increase  the  probability  or 
consequences  of  a  previously  evaluated 
accident.  The  results  of  the  Brunswick 
diesel  generator  study  demonstrate  that 
there  is  no  significant  reduction  in  a 
margin  of  safety.  Therefore  the  staff  has 
determined  that  operation  of  the  facihty 
in  accordance  with  the  proposed 
revision  does  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
an  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  Accordingly,  the 
Commission  proposed  to  determine  that 
the  amendments  do  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Southport.  Brunswick  County 
Library.  109  W.  Moore  Street,  Southport 
North  Carolina  28461. 

Attorney  for  licensee:  George  F. 
Trowbridge,  Esquire,  ^aw.  Pittman. 
Potts  and  Trowbridge,  1800  M  Street. 
NW..  Washington.  D.C.  20036. 

NRC  Branch  Chief:  Domenic  B. 
Vassallo. 

Carolina  Power  ft  Light  Company, 
Docket  Nos.  50-325  and  50-324, 
Brunswick  Steam  Electric  Plant,  Units  1 
and  2.  Brunswick  County,  North 
Carolina 

Date  of  application:  July  8, 1965. 


Description  of  amendment  request 
The  proposed  change  deletes  the  Service 
Water  Effiuent  From  Augmented  Off- 
Gas  Precooler  Radioactivity  Monitor 
from  Tables  3.3.5.8-1  and  4.3.5.8-1.  The 
monitors  are  no  longer  necessary  as 
these  precoolers  have  been  bypassed. 

In  the  absence  of  the  final  off-gas 
design,  the  augmented  off-gas  (AOG) 
system  was  conservatively  designed 
assuming  an  inlet  temperature  of  165  T. 
The  cooler  condensers  are  designed  to 
process  gas  with  an  inlet  temperature  up 
to  110  *F  at  the  maximum  flow  rate  of 
150  SCFM.  These  parameters  indicated 
a  need  for  precoolers  in  the  AOG  system 
to  reduce  the  temperature  of  the  off-gas 
using  service  water  as  a  cooling 
medium.  Final  evaluation  of  the  system, 
however,  has  indicated  that  off-gas  inlet 
temperatures  to  the  AOG  system  will 
normally  be  approximately  100  'F  at  150 
SCFM  during  the  summer  temperatures 
will  be  less  at  lower  flow  rates  or  during 
the  winter.  Therefore,  based  on  the  final 
AOG  and  off-gas  design  parameters  and 
the  actual  operating  experience,  CP&L 
concluded  that  the  precoolers  were  not 
necessary  and  decided  to  isolate  them 
from  the  AOG  system.  The  service 
water  supply  and  return  lines  that  are 
associated  with  the  precoolers  were  cut 
and  blind  flanged  inside  the  AOG 
Building.  Since  the  service  water  was 
eliminated  from  the  AOG  process,  the 
requirements  of  the  AOG  precooling 
radioactivity  monitors  have  been 
eliminated. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
We  have  reviewed  the  CP&L  appUcation 
and  find  that  the  proposed  amendment 

(1)  Does  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  removal  of  the  AOG 
precooler  radioactivity  monitor  from  the 
plant  does  not  change  any  pperating 
parameters  or  setpoints  for  either  the 
AOG  or  service  water  systems.  The 
radioactivity  monitors  are  only  required 
when  the  precoolers  are  in  service;  with 
the  precooler  permanently  isolated  frtnn 
both  the  AOG  and  service  water 
systems,  the  radioactivity  monitors  are 
no  longer  required. 

(2)  Does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  than 
previously  evaluated  because  the 
radioactivity  monitors  do  not  provide 
control  function  for  any  plant  system: 
therefore,  the  removal  of  the  monitors 
could  not  create  the  potential  for  a 
different  type  of  accident  than 
previously  identified  or  evaluated. 

(3)  Does  not  involve  a  significant 
reduction  in  a  margin  of  safety.  The 
purpose  of  the  radioactivity  monitors 
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was  to  monitor  for  radioactive  effluents 
being  discharged  into  the  service  water 
system  from  the  AOG  system.  Thus,  the 
potential  for  contaminating  the  service 
water  system  from  the  AOG  system  has 
been  eliminated  with  the  isolation  of  the 
precoolers.  Also,  the  radioactivity 
monitors  are  not  required  for  any  safety 
fimction  for  either  the  AOG  or  the 
service  water  systems;  therefore,  the 
margin  of  safety  is  maintained. 

The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(19  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
In  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  (2)  creates  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

Based  on  the  above  discussion  the 
Commission  proposes  to  determine  that 
the  amendment  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Southport,  Brunswick  County 
Library,  109  W.  Moore  Street,  Southport. 
North  Carolina  28461. 

Attorney  for  licensee:  George  F. 
Trowbridge,  Esquire,  Shaw,  Pittman. 
Potts  and  Trowbridge,  1800  M  Street. 
NW..  Washington,  DC.  20036. 

NRC  Branch  Chief:  Domenic  B. 
Vassallo. 

CoDunonwealth  Edison  Company, 
Docket  Nos.  50-254  and  50-265.  Quad 
Qties  Nuclear  Power  Station,  Units  1 
and  2,  Rock  Island  County,  Illinois 

Date  of  amendment  request  June  28, 
1985. 

Description  of  amendment  request: 
The  amendment  proposed  would  delete 
the  requirement  for  both  initial  and 
subsequent  daily  operability  testing  of 
the  diesel  generators  when  emergency 
core  cooling  systems  equipment  or  a 
diesel  generator  is  inoperable. 

This  proposed  change  was  submitted 
in  response  to  NRC  Generic  Letter  (GL) 
84-15,  "Proposed  Staff  Actions  to 
Improve  and  Maintain  Diesel  Generator 
Reliability,"  dated  July  2. 1984.  In  this 
generic  letter,  the  NRC  staff  identified 
cold  fast  starts  of  diesel  generator  sets 
as  contributing  to  premature  diesel 
engine  degradation  due  to  unnecessary 
wear.  The  NRC  has  concluded  that  the 
frequency  of  diesel  generator  fast  start 
tests  from  ambient  conditions  should  be 
reduced.  Specifically.  GL  84-15  states 
the  NRC  position  that  requirements  for 


testing  diesel  generators  while 
emsrgency  core  cooling  equipment  is 
inoperable  should  be  deleted  from 
Technical  Specifications  (TS). 
Accordingly,  the  licensee  proposed  to 
delete  from  Quad  Cities  Station  TS 
requirements  for  diesel  generator  testing 
when  it  is  determined  that  a  core  spray 
subsystem,  residual  heat  removal  (RHR) 
pump,  low  pressure  coolant  injection 
(LPCI)  subsystem,  or  containment 
cooling  subsystem  is  inoperable.  The 
Bases  sections  for  the  core  spray  and 
containment  spray  system  would  also  be 
modified  to  reflect  the  above  proposed 
TS  changes. 

In  addition,  the  licensee  has  proposed 
to  reduce  the  number  of  required  diesel 
generator  tests  when  a  diesel  generator 
is  determined  to  be  inoperable.  At 
present,  the  Technical  Specifications 
require  a  diesel  generator  to  be  tested 
immediately  and  daily  thereafter  when 
the  other  diesel  generator  is  determined 
to  be  inoperable.  The  licensee  proposes 
to  delete  the  requirement  for  an 
immediate  test  and  for  subsequent  daily 
test  starts. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  is 
associated  with  a  proposed  license 
amendment.  According  to  10  CFR 
50.92(c).  a  proposed  amendment 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

With  regard  to  the  first  standard,  the 
proposed  change  eliminates 
unnecessary  diesel  generator  testing 
which  could  only  contribute  to 
accelerated  wear  which  in  turn  may 
degrade  diesel  generator  reliability  and 
availability.  Therefore,  the  change  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  analyzed. 

As  for  the  second  standard,  the 
change  would  not  create  the  possibility 
of  a  new  or  different  kind  of  accident 
from  any  previously  evaluated,  as  no 
physical  change  will  be  required  at  the 
facility.  Only  a  reduction  in  the 
frequency  of  testing  is  involved. 

Finally,  the  proposed  change  would 
not  involve  a  significant  reduction  in  a 
margin  of  safety,  because  demonstration 
of  diesel  generator  operability  will  be 


maintained,  but  with  the  elimination  of 
unnecessary  testing.  Therefore,  overall 
performance  of  the  diesel  generator 
would  be  maintained,  if  not  improved. 

Since  the  application  for  amendment 
involves  a  proposed  change  that  meets 
the  standards  provided  in  10  CFR 
50.92(c)  for  determining  whether  a 
significant  hazards  consideration  exists. 
Commonwealth  Edison  has  made  a 
proposed  determination  that  the 
amendment  involves  no  significant 
hazards  consideraiton. 

Based  on  the  above  evaluation,  the 
staff  finds  that  the  criteria  for  a  no 
significant  hazards  consideration,  as  set 
forth  in  10  CFR  50.92(c),  are  met.  The 
staff  has.  therefore,  made  a  proposed 
determination  that  the  proposed 
amendment  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Moline  Public  Library.  504 — 
17th  Street.  Moline.  Illinois  61265. 

Attorney  for  licensee:  Mr.  Robert  G. 
Fitzgibbons,  Jr..  Isham,  Lincoln,  &  Beale, 
Three  First  National  Plaza,  Suite  5200, 
Chicago,  Illinois  60602. 

NRC  Branch  Chief  Domenic  B. 
Vassallo.  ** 

Connecticut  Yankee  Atomic  Power 
Company.  Docket  No.  50-213.  Haddam 
Neck  Plant,  Middlesex  County, 
Connecticut 

Date  of  amendment  request:  June  11. 
1985  as  revised  June  27. 1985. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  technical  specifications  to  update 
the  pressure/temperature  limit  cur\'es 
for  hydrostatic  and  leak  rate  testing  and 
for  heatup  and  cooldown  rates.  All  of 
these  curves  are  being  updated  to  show 
the  required  limitations  out  to  22.0 
effective  full  power  years.  This 
amendment  request  was  originally 
noticed  in  the  Federal  Register  on  June 
18, 1985  (50  FR  25364). 

During  the  review,  the  staff 
determined  that  the  June  11, 1985 
application  did  not  consider  limitations 
to  material  in  the  reactor  vessel  closure 
fiange  region.  By  letter  dated  June  27. 
1985.  the  licensee  provided  responses  to 
staff  requests  for  additional  information 
and  revised  the  pressure/temperature 
limit  and  heatup/cooldown  rate  curves 
to  reflect  the  licensee's  revised  analyses. 

In  the  notice  of  the  June  11. 1985 
application,  the  staff  did  not  identify 
that  the  licensee  also  wanted  to  delete 
the  two  individual  curves  on  Figures  3.4- 
1.  3.4-6  and  3.4-7  that  describe  the 
maximum  pressure  of  the  residual  heat 
removal  (RHR)  system  and  minimum 
pressure  for  operation  of  a  single  reactor 
coolant  pump.  These  curves  provide 
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operational  guidance  to  plant  operators 
and  are  not  applicable  to  nor  affected  by 
Appendix  G  compliance. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  in  10  CFR  50.92  by  providing 
certain  examples  (April  6. 1983.  48  FR 
14870).  One  of  the  examples  of  actions 
not  likely  to  involve  significant  hazards 
considerations  is  example  (ii)  which  is  a 
change  that  constitutes  an  additional 
limitation,  restriction  or  control  not 
presently  included  in  the  technical 
speciHcations. 

The  staff  has  reviewed  the  licensee's 
amendment  request  to  revise  the 
pressure/temperature  curves  and 
concluded  that  it  falls  within  the 
envelope  of  example  (ii)  because  the 
revised  heatup  and  cooldown  curves  are 
more  restrictive  than  the  curves 
previously  submitted.  For  the  same 
reactor  pressure,  the  revised  curves 
require  a  higher  reactor  coolant 
temperature  than  the  existing  curves. 
The  additional  restrictions  are 
necessary  to  assure  conformance  with 
10  CFR  Part  50,  Appendix  G,  and  to 
ensure  continued  reactor  pressure  vessel 
integrity.  Additionally,  this  change  has 
no  effect  on  the  assumption  or 
consequences  of  any  previously 
evaluated  accident;  it  does  not  affect  the 
operability  of  any  control  system, 
protection  system,  safeguards  system,  or 
support  system  and  the  basis  of  the  new 
curves  is  the  same  as  the  basis  of  the 
current  curves,  merely  updated  to  reflect 
an  interval  of  time  later  in  the  service 
life  of  the  reactor  pressure  vessel.  The 
licensee  has  also  reviewed  its  request  to 
delete  the  individual  curves  for  the 
residual  heat  removal  system  and  the 
reactor  coolant  pumps  from  Figures  3.4- 
1,  3.4-6  and  3.4-7  and  determined  that 
(1)  it  would  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  previously  evaluated;  (2)  it  would 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  and  (3)  it 
does  not  involve  a  significant  reduction 
in  the  margin  of  safety.  The  basis  for 
this  determination  is  that  (1)  the  present 
curves  were  initially  provided  only  for 
operational  guidance  to  the  plant 
operators;  and  (2)  the  operational  limits 
are  still  contained  in  the  plant  operating 
procedures  and,  therefore,  the  plant  will 
continue  to  be  operated  using  the 
current  restrictions. 

Based  on  the  above,  the  staff  therefore 
proposes  to  determine  that  the  revised 
amendment  request  also  involves  no 
significant  hazards  consideration. 


Local  Public  Document  Room 
location:  Russell  Library,  123  Broad 
Street,  Middletown,  Connecticut  06457. 

Attorney  for  licensee:  Gerald  Garfield, 
Esquire,  Day,  Berry  and  Howard, 
Counselors  at  Law,  City  Place,  Hartford, 
Connecticut  06103-3499. 

NRC  Branch  Chief:  John  A.  Zwolinski. 

Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213,  Haddam 
Neck  Plant,  Middlesex  County, 
Connecticut,  and  Northeast  Nuclear 
Energy  Company,  et  al..  Docket  Nos.  50- 
245/336,  Nfillstone  Nuclear  Power 
Station,  Units  Nos.  1  and  2,  New  London 
County.  Connecticut 

Date  of  amendment  requests:  July  9. 
1985. 

Description  of  amendment  request: 
These  proposed  license  amendments 
would  modify  the  plant  Technical 
Specifications  by  changing  the  definition 
of  "Reportable  Events"  and  by  altering 
the  reporting  requirements  as  a  result  of 
changes  to  10  CFR  50.72  and  CFR  50.73. 
The  proposed  changes  delete  the  term 
"Reportable  Occurrence",  and  add  the 
term  "Reportable  Event",  that  is  defmed 
as  any  of  those  conditions  specified  in 
§  50.73  to  10  CFR  Part  50.  The  proposed 
changes  will  clarify  the  list  of  reportable 
events  and  provide  the  NRC  with  more 
useful  reports  regarding  the  safety  of 
operating  nuclear  power  plants. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  in  10  CFR  50.92  by  providing 
certain  examples  (April  6, 1983,  48  FR 
14870).  One  of  the  examples  of  actions 
not  likely  to  involve  significant  hazards 
considerations  is  example  (vii)  which  is 
a  change  to  make  a  license  conform  to 
changes  in  the  regulations,  where  the 
license  change  results  in  very  minor 
changes  to  facility  operations  clearly  in 
keeping  with  the  regulations. 

The  staff  has  reviewed  the  licensees' 
amendment  requests  to  change  the 
definition  of  "Reportable  Events"  and  to 
alter  the  reporting  requirements  as  a 
result  of  changes  to  10  CFR  50.72  and 
50.73  and  concluded  that  they  fall  within 
the  envelope  of  example  (vii)  because 
these  changes  are  administrative  in 
nature  and  modify  the  plant  specific 
technical  specifications  to  conform  to 
changes  in  10  CFR  50.72  and  50.73. 

Based  on  the  above,  the  staff  therefore 
proposes  to  determine  that  the  license 
amendment  requests  involve  no 
significant  hazards  considerations. 

Local  Public  Document  Room 
locations:  Russell  Library,  123  Broad 
Street,  Middletown,  Connecticut  06457 
(Haddam  Neck)  and  Waterford  Public 
Library,  49  Rope  Ferry  Road,  Waterford, 


Connecticut  06385  (Millstone  Units  1 
and  2). 

Attorney  for  licensee:  Gerald  Garfield. 
Esquire,  Day,  Berry  and  Howard, 
Counselors  at  Law,  City  Place,  Hartford, 
Connecticut  06103-3499. 

NRC  Branch  Chiefs:  John  A. 
Zwolinski  (Haddam  Neck  and  Millstone 
Unit  1);  Edward  J.  Butcher,  Acting 
(Millstone  Unit  2). 

Consolidated  Edison  Company  of  New 
York.  Docket  No.  50-247,  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  County,  New  Y(wk 

Date  of  amendment  request  June  7, 
1985. 

Description  of  amendment  request: 
The  proposed  changes  would  amend  the 
Technical  Specifications  to  revise  the 
limiting  conditions  for  operation  (LCOs) 
for  Containment  Cooling  and  Iodine 
Removal  Systems  and  associated 
containment  isolation  provisions.  The 
proposed  changes  also  contain  editorial 
changes  for  consistency  with  the 
language  used  in  other  areas  of  the 
Indian  Point  Unit  No.  2  Technical 
Specifications.  In  addition  to  the 
proposed  change  eliminates  the 
requirement  to  test  redundant 
components  daily  when  a  component  is 
inoperable. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
Consistent  with  the  Commission's 
criteria  for  determining  whether  a 
proposed  amendment  to  an  operating 
license  involves  no  significant  hazards 
considerations.  10  CFR  50.92  (48  FR 
14871),  the  proposed  revisions  to  the 
Technical  Specifications  will  not  involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluated;  or  create  the 
possibility  of  a  new  or  different  kind  of 
accident  fix)m  any  previously  evaluated, 
or  involve  a  significant  reduction  in 
margin  of  safety.  The  licensee's 
submittal  contains  an  evaluation  of  the 
effects  of  revising  the  Technical 
Specifications  to  changing  the  limit  of 
continued  power  operation  to  seven 
days  if  fan  coolers  23.  24  or  25  are  out  of 
service.  The  current  Technical 
Specifications  limit  operation  to  twenty- 
four  hours  for  the  units  discussed  above 
and  seven  days  for  the  two  remaining 
units.  The  evaluation  indicates  that  for 
the  limiting  case,  the  peak  calculated 
containment  pressure  reached  under 
Design  Basis  Accident  Conditions  will 
be  kept  below  the  containment  design 
pressure  of  47  psig.  It  is  expected  that 
our  final  evaluation  will  agree  with  the 
licensee's  conclusion. 

The  licensee's  submittal  also  contains 
an  evaluation  indicating  the  revision  to 
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the  isolation  valve  provisions  will 
permit  greater  operational  flexibility  for 
complying  with  containment  isolation 
requirements  and  effecting  isolation  of 
fan  coolers  if  required.  The  evaluation 
indicates  that  applicable  containment 
isolation  requirements  will  continue  to 
be  satisfied  under  proposed  changes.  It 
is  expected  that  our  final  evaluation  will 
agree  with  the  licensees  conclusions. 

The  proposed  revision  to  the 
Technical  Specifications  to  eliminate  the 
requirement  to  test  redundant 
components  daily  when  a  component  is 
inoperable  appears  to  be  consistent  with 
NRC  concerns  that  excessive  testing 
may  have  the  potential  for  impacting 
plant  safety. 

The  proposed  amendment  also 
contains  editorial  changes  which  are 
clearly  not  safety  significant. 

Local  Pubic  Document  Room  location: 
White  Plains  Public  Library,  100  Martine 
Avenue,  White  Plains,  rJew  York,  10610. 

Attorney  for  licensee:  Brent  L. 
Brandenburg,  Esq..  4  Irving  Place,  New 
York,  New  York  10003. 

NRC  Branch  Chief:  Steven  A.  Varga. 

Consumers  Power  Company,  Docket  No. 
50-155,  Big  Rock  Point  Plant.  Charlevoix 
County,  Michigan 

Date  of  amendment  request:  June  7, 
1985. 

Description  of  amendment  request: 
The  proposed  addition  to  the  Big  Rock 
Point  Operating  License,  DPR-6, 
provides  for  the  incorporation  of  the 
requirement  to  adhere  to  the  "Plan  for 
the  Big  Rock  Point  Integrated 
Assessment",  (the  plan].  As  committed 
to  the  NRC  by  letter,  dated  March  18. 
1983,  Consumers  Power  Company  (the 
licensee)  conducted  a  comprehensive 
integrated  assessment  of  all  open  issues, 
both  regulatory  and  non-regulatory  and 
developed  a  "living  schedule"  fore 
resolution  of  the  issues  included  in  the 
integrated  assessment.  The  plan 
describes  the  responsibilities  and 
requirements  associated  with  the 
process  of  incorporating  the  issues, 
initiated  by  the  NRC  or  the  licensee,  into 
the  Integrated  Assessment.  The  "living 
schedule"  refers  to  the  actual  schedule 
of  tasks/issues  to  be  performed  in  the 
future  for  the  Big  Rock  Point  Plant  (the 
facility).  The  proposed  license  condition 
specifies  that  the  plan  shall  be  followed 
by  the  Ucensee  from  and  after  the 
effective  date  of  this  proposed 
amendment,  and  that  changes  to  the 
dates  for  completion  of  issues  may 
require  a  license  amendment.  In 
particular,  all  Group  A  issues,  that  is, 
issues  established  by  existing  rule, 
order,  license  condition,  or  technical 
specification,  shall  be  changed  only  in 
accordance  with  applicable  NRC 


procedures.  Group  B  issues  are 
comprised  of: 

(i)  Regulatory  issues  (of  either  a 
generic  or  plant  specific  nature) 
identified  by  the  NRC,  which  have 
resolutions  and/or  completion  dates 
requested  by  the  NRC  and/or  committed 
to  by  the  licensee,  and  which  would 
result  in  either  (a)  plant  modifications, 
(b)  procedure  revisions,  or  (c)  changes  in 
facility  staffing  requirements,  and; 

(ii)  All  other  issues  identified  by 
Consumers  Power  Company  or  other 
agencies. 

Specifically,  changes  to  the  Plan  and  its 
issue  resolutions  and  schedules  shall  be 
in  accordance  with  the  provisions  of  the 
Plan,  and  are  summarized  below: 

(1)  Changes  to  issue  resolutions  and/ 
or  schedules  for  completion  of  issues 
imposed  by  rule,  order,  or  license 
condition  (Issue  Group  A  issues)  will 
continue  to  be  sought  through  the 
license  amendment,  exemption  or 
Order-date  extension  process. 

(2)  Issue  resolutions  and/or  schedules 
for  completion  of  other  issues  (Issue 
Group  B  issues)  are  identified  and 
provisions  are  made  in  the  Plan  to 
require  Consumers  Power  Company  to 
provide  the  NRC  with  prior  notification 
of  changes  to  Issue  Group  B  to  enable 
further  explanation  or  discussion  of 
such  changes. 

(3)  Provisions  are  made  in  the  Plan  for 
incorporating  new  regulatory  issues  into 
Issue  Groups  A  and  B  as  these  issues 
are  identified  by  the  NRC  and/or 
formalized  by  rule,  order  or  license 
condition. 

The  objective  of  this  program  is  to 
enable  the  licensee  to  obtain  improved 
control  of  available  resources  and  to 
perform  required  activities  in  a  manner 
which  would  enhance  plant  safety. 
Concurrently,  this  program  provides  a 
method  to  assess,  coordinate  and 
schedule  all  necessary  work  at  the 
facility  including  the  performance  of 
regulatory  requirements.  Periodic 
updating  of  the  Integrated  Plan  for  both 
Groups  A  and  B  shall  occur  semi- 
annually, beginning  6  months  following 
NRC  approval  of  this  plan.  The  revised 
Integrated  Plan  will  include  a  progress 
summary  for  resolutions,  the 
identification  of  changes  since  the  last 
update  report,  and  a  summary  of  the 
reasons  for  issue  resolution  and/or 
schedule  changes  associated  with 
regulatory  requirements. 

The  licensee  indicates  that  this 
provision  plan  may  require  future 
modifications.  Accordingly,  for  revisions 
which  are  determined  to  be  substantial, 
the  licensee  shall  submit  these  changes 
to  the  NRC  as  amendment  change 
requests. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
Ihe  Commission  has  provided  guidance 
concerning  the  application  of  standards 
for  a  no  significant  hazards 
determination  by  providing  certain 
examples  (48  FR  14870,  April  6. 1983). 
One  of  the  examples  (ii)  is  a  change  that 
constitutes  an  additional  limitation, 
restriction,  or  control  not  presently 
included  in  the  technical  specifications. 
The  entire  proposed  program  plan        * 
places  additional  limitations  and 
controls  on  activities  to  be  performed 
for  and  at  the  facility.  It  should  also  be 
noted  that  the  proposed  plan  is  designed 
to  facilitate  the  licensee's  actions  in 
satisfying  regulatory  requirements  more 
efficiently  and  effectively.  Any  revision 
to  the  proposed  plan  must  receive  prior 
NRC  approval.  Any  activities  or  issues 
listed  in  Group  A.  as  defined  above, 
which  are  to  be  revised  or  deleted,  must 
also  receive  prior  NRC  approval. 
Therefore,  since  implementation  of  the 
proposed  plan  involves  changes  similar 
to  those  encompassed  by  example  (ii). 
the  staff  proposes  to  determination  that 
this  application  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  North  Central  Michigan 
College,  1515  Howard  Street,  Petoskey, 
Michigan  49770. 

Attorney  for  licensee:  Judd.  L.  Bacon, 
Esquire,  Consumers  Power  Company, 
212  West  Michigan  Avenue,  Jackson, 
Michigan  49201. 

NRC  Branch  Chief:  John  A.  Zwolinski. 
Chief 

Consumers  Power  Company,  Docket  No. 
50-255,  Palisades  Plant,  Van  Buren 
County,  Michigan 

Date  of  amendment  request:  August  2. 
1985. 

Description  of  amendment  request: 
Change  Technical  Specification  4.7.I.C. 
to  make  the  frequency  of  performing  the 
vendor  recommended  inspections  and 
preventive  maintenance  each  refueling 
outage  rather  than  every  eighteen 
months. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  diesel  generator  vendor 
recommends  that  preventative 
maintenance  inspections  be  performed 
on  a  basis  which  considers  both 
acquired  hours  of  engine  service  and 
time  intervals  between  activities.  The 
current  vendor  recommended 
surveillance  schedule  for  the  Palisades 
Plant  diesel  generators  includes 
monthly,  annual,  3-year,  6-year,  and  12- 
year  inspections.  A  change  to  a  refueling 
cycle  frequency  from  an  18-month 
frequency  will  not  affect  meeting  the 
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vendor  recommendations.  Monthly  and 
annual  inspections  do  not  require  plant 
shutdowns  to  remove  the  diesel 
generators  from  service  and  they  will 
continue  to  be  performed  at  that 
frequency.  Thus  the  extension  of  this 
surveillance  frequency  will  not 
significantly  increase  the  probability  of 
occurrence  or  consequences  of  an 
accident  previously  evaluated,  as  diesel 
generator  reliability  should  not  be 
substantially  affected,  if  at  all.  by  the 
proposed  change.  Plant  operation  and 
plant  systems  are  unchanged  so  that  the 
change  in  frequency  has  no  effect  on 
creating  an  accident  or  malfunction  of  a 
different  type  from  any  previously 
evaluated.  And  finally  the  margin  or 
safety  as  defined  in  the  Technical 
Specifications  bases  will  not  be  reduced 
(no  basis  for  this  surveillance  frequency 
is  given  by  the  current  Technical 
Specifications  bases)  because  vendor 
recommended  surveillance  schedules 
will  be  satisfied.  Therefore,  the  staff 
proposes  to  determine  that  the  proposed 
change  would  not  involve  a  significant 
hazards  consideration. 

Local-Public  Document  Room 
location:  Van  Zoeren  Library,  Hope 
College,  Holland,  Michigan  49423. 

Attorney  for  licensee:  Judd.  L.  Bacon, 
Esquire,  Consumers  Power  Company, 
212  West  Michigan  Avenue,  Jackson, 
Michigan  49201. 

NRC  Branch  Chief:  John  A.  Zwolinski. 

Duke  Power  Company,  Doc1<et  No.  50- 
413,  Catawba  Nuclear  Station,  Unit  1, 
York  County,  South  Carolina 

Date  of  amendment  request:  May  7, 
1985. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  3/4.6.5.3.  "Ice 
Condenser  Doors"  and  its  associated 
bases  to  limit  the  allowed  time  of  power 
operation  with  the  ice  condenser  inlet 
doors  in  a  closed  and  inoperable 
condition,  and  to  clarify  the  definition  of 
"inoperable"  to  mean  "not  capable  of 
opening  automatically."  The  limit  is 
implemented  by  adding  to  the  action 
statement  for  Specification  3.6.5.3  a 
requirement  that  with  one  or  more  ice 
condenser  doors  inoperable  (not 
capable  of  opening  automatically),  all 
doors  shall  be  restored  to  operable 
status  within  1  hour  or  the  facility  shall 
be  in  hot  standby  within  6  hours  and  in 
hot  shutdown  within  the  following  6 
hours  and  in  cold  shutdown  within  the 
following  30  hours.  Surveillance 
Specification  4.6.5. 3.1. b. (2)  would  be 
similarly  changed  to  require  that  the 
periodic  surveillance  verify  that  each  ice 
condenser  door  is  capable  of  opening 
automatically  in  that  it  is  not  impaired 
by  ice,  frost,  debris  or  other  obstruction 


(words  underlined  would  be  added).  The 
associated  Bases  3/4.6.5.3  would  be 
clarified  by  addition  of  a  paragraph  to 
read:  "If  an  ice  condenser  door  is  not 
capable  of  opening  automatically,  then 
system  function  is  seriously  degraded 
and  immediate  action  must  be  taken  to 
restore  the  opening  capability  of  the 
door.  Not  capable  of  opening 
automatically  is  defined  as  those 
conditions  in  which  a  door  is  physically 
blocked  from  opening  by  installation  of 
a  blocking  device  or  by  obstruction  from 
temporary  or  permanent  installed 
equipment." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  proposed  amendment  would 
eliminate  a  concern  under  the  present 
Technical  Specification  3/4.6.5.3  that  ice 
condenser  doors  which  are  required  to 
be  closed  but  capable  of  opening  during 
power  operation  could  be  blocked  in  a 
closed  position  for  an  inordinate  amount 
of  time. 

The  Commission  has  provided 
guidance  concerning  the  application  of 
its  standards  set  forth  in  10  CFR  50.92 
for  no  significant  hazards  consideration 
by  providing  certain  examples  published 
in  Federal  Register  on  April  6, 1983  (48 
PR  14870).  One  of  the  examples  of  an 
amendment  likely  to  involve  no 
significant  hazards  consideration  relates 
to  changes  (ii)  that  constitute  additional 
limitations,  restrictions,  or  controls  not 
presently  included  in  the  Technical 
Specifications.  The  proposed 
amendment  of  the  Technical 
Specifications  matches  the  example 
because  it  would  impose  additional 
limitations  for  operation  and  additional 
surveillance  requirements  for  ice 
condenser  doors  not  presently  in 
Specification  3/4.6.5.3.  Therefore,  the 
Commission  proposes  to  determine  that 
the  proposed  amendment  does  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill,  South  Carolina 
29730. 

Attorney  for  licensee:  Mr.  William  L. 
Porter,  Esq.,  Duke  Power  Company,  P.O. 
Box  33189,  422  South  Church  Street, 
Charlotte,  North  Carolina  28242. 

NRC  Branch  Chief:  Elinor  G. 
Adensam. 

Duke  Power  Company,  Docket  Nos.  SO- 
Ses and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  amendment  request-  April  25, 
1985. 

Description  of  amendment  request 
The  proposed  amendments  would 
change  the  Technical  Specifications  in 


regards  to  Administrative  Controls 
(section  6.0)  and  in  regard  to 
reportability  requirements  associated 
with  the  revision  of  the  regulatory 
requirements  of  10  CFR  50.72  and  50.73 
as  presented  in  Generic  Letter  83-43 
dated  December  29, 1983.  The 
amendments  would  also  correct  a 
typographical  error  in  Table  4.11-1  in 
which  the  word  "inlet"  has  been  used 
inadvertently  instead  of  "outlet". 

The  current  Technical  Specification 
6.1.2  requires  that  a  management 
directive  be  reissued  annually  to  all 
station  persormel  stating  that  the  Shift 
Supervisor  (or  during  his  absence  from 
the  control  room,  a  designated 
individual)  is  responsible  for  the  control 
room  command  function.  The  proposed 
change  to  Specification  6.1.2  would 
clarify  that  the  intended  recipients  of 
the  directive  are  only  Nuclear 
Production  Department  Station 
persormel,  not  vendor,  contractor,  or 
other  personnel. 

The  proposed  amendment  of  the 
Technical  Specifications  seek  to  correct 
certain  job  titles:  The  title  of  "Manager 
of  Nuclear  Production",  and  the  title  of 
"Vice  President,  Steam  Production." 
would  be  changed  to  "Vice  President, 
Nuclear  Production."  Similarly,  the  title 
"Executive  Vice  President.  Power 
Operations,"  would  be  changed  to 
"Executive  Vice  President.  Engineering, 
Construction  and  Production."  The 
proposed  amendments  also  seek  to 
delete  Figure  6.2-1,  "Offsite 
Organization"  and  Figure  6.2-2,  "Station 
Organization."  These  two  figures  are 
presently  in  error  in  some  respects,  and 
their  inclusion  in  the  Technical 
Specifications  is  redundant  because 
they  are  contained  in  Chapter  13  of  the 
McGuire  Nuclear  Station  Final  Safety 
Analysis  Report,  and  are  maintained 
there  in  accordance  with  annual 
updating  requirements  of  10  CFR  50.71. 
Page  XXI  of  the  Index  would  be 
modified  to  indicate  these  deletions. 

The  proposed  amendments  would  add 
the  Superintendent -of  Integrated 
Scheduling  to  Specifications  6.5.1.3, 
6.5.1.5,  6.6.1b,  6.8.2,  and  6.8.3c.  This 
change  would  allow  the  Superintendent 
of  Integrated  Scheduling  to  review  and/ 
or  approve  modifications  of  safety- 
related  structures,  systems  or 
components  (6.5.1.3),  proposed  tests  and 
experiments  which  affect  nuclear  safety 
and  are  not  addressed  in  the  FSAR  or 
Technical  Specifications  (6.5.1.5). 
Reportable  EvAts  (6.6.  lb),  and 
procedures  specified  under  Specification 
6.8.1  and  changes  thereto  (6.8.2  and 
6.8.3c),  if  designated  to  do  so  by  the 
Station  Manager.  In  each  of  these  cases, 
the  Operating  Superintendent,  the 
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Technical  Services  Superintendent,  and 
the  Maintenance  Superintendent  each 
have  the  same  authority  as  would  be 
allowed  to  the  Superintendent  of 
Integrated  Scheduling.  Since  the 
Superintendent  of  Integrated  Scheduling 
is  required  to  meet  the  same 
qualifications  as  each  of  these 
Superintendents,  no  loss  of  Technical 
Review  Capability  would  occur, 
therefore  there  would  be  no  adverse 
impact  on  safety. 

Proposed  changes  to  Technical 
Specifications  6.5.1.8  and  6.8.1  would 
allow  the  Station  Services 
Superintendent  or  the  Station  Manager 
to  review  and  approve  modifications 
relating  to  the  Station  Security  Program 
and  associated  procedures.  Currently 
thie  responsibility  is  discharged  only  by 
the  Station  Manager.  The  proposed 
change  would  facilitate  efficient 
resolution  of  security  related  matters. 
The  modifications  approved  by  the 
Station  Services  Superintendent  would 
be  transmitted  to  the  Vice  President. 
Nuclear  F*roduction  and  the  Director  of 
the  Nuclear  Safety  Review  Board.  Also, 
two  typographical  errors  (one  each  in 
6.51.8  and  6.5.1.9)  would  be  corrected  by 
inserting  "12"  for  "\2". 

The  Semiannual  Radioactive  Effluent 
Release  requirements  listed  in  Technical 
Specification  6.9.1.7  (pg.  6-20)  would 
receive  minor  word  changes  to  make 
these  requirements  consistent  with  10 
CFR  Part  61.  A  footnote  on  this  page 
(which  excluded  requirements  for 
certain  waste  shipments  before  January 
1.  1984]  is  outdated  and  would  therefore 
be  deleted. 

The  proposed  amendments  would  also 
update  and  clarify  Section  6.9  of  the 
McGuire  Technical  Specifications, 
which  relate  to  reportability 
requirements.  As  presented  in  Generic 
Letter  No.  83-43  dated  December  19, 
1983,  the  regulations  regarding  reporting 
of  events  (10  CFR  50.72  and  50.73)  were 
changed.  Subsequently.  Section  6.9  of 
McGuire's  Technical  Specifications  was 
amended  to  reflect  the  new  reporting 
requirements.  When  this  section  was 
amended,  however,  the  references  in 
other  parts  of  the  Specifications  were 
not  updated.  The  proposed  amendments 
would,  therefore,  update  these 
references.  References  to  Specification 
609.1.11b  would  be  deleted  because 
Specification  6.9.1  has  been  so  changed 
that  references  to  it  are  virtually 
meaningles/i.  These  references  to 
Specification  6.9.1  would  !■  modified  on 
an  individual  basis  to  preserve  present 
reporting  requirements,  but  to  clarify 
these  requirements  and  remove 
redundancies  in  the  requirements. 

The  proposed  change  to  Specification 
6.12  would  provide  consistency  between 


McGuire  and  Catawba  High  Radiation 
Area  Technical  Specifications,  and 
reflects  the  wording  of  the  current  draft 
of  Revision  5  to  the  Standard  Technical 
Specifications.  The  change  would  not 
significantly  a^ect  current  radiation 
protection  practices  at  McGuire.  but  is 
largely  sematic  and  is  intended  to 
clarify  the  requirements  relative  to 
defmition  of  and  access  to  high 
radiation  areas. 

The  issuance  of  McGuire 
Amendments  32  (Unit  1)  and  13  (Unit  2] 
resulted  in  the  renumbering  of  several 
pages  in  Section  6  of  the  Technical 
Specifications.  This  resulted  in 
duphcation  when  pages  6-27  and  6-28 
were  not  deleted.  Since  page  6-27 
duplicates  6-25,  and  6-28  duplicates  6- 
26.  the  proposed  amendments  would 
delete  pages  6-27  and  6-28  from  the 
Technical  Specifications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  these 
standards  by  providing  examples  of 
amendments  considered  likely,  and  not 
likely,  to  involve  a  significant  hazards 
consideration.  These  were  published  in 
the  Federal  Register  on  April  6, 1983  (48 
FR  14870).  One  of  the  examples  of 
actions  involving  no  significant  hazards 
consideration  (i)  relates  to  amendments 
of  a  pfbrely  administrative  change  to 
Technical  Specifications,  correction  of 
an  error,  or  a  change  in  nomenclature,  or 
a  change  to  achieve  consistency 
throughout  the  Technical  Specifications. 
The  above  changes  to  the  Technical 
Specifications  by  the  proposed 
amendments  are  of  an  administrative 
nature  intended  to  update,  clarify  and 
correct  the  Technical  Specifications. 
These  proposed  changes  would  not 
affect  any  equipment  or  plant 
operational  procedures  and  would  have 
no  adverse  effect  on  safety.  Based  on 
the  above,  the  staff  propose  to 
determine  that  these  proposed  changes 
do  not  involve  an  significant  hazards 
consideration. 

The  licensee's  submittal  also  requests 
changes  to  Technical  Specifications  6.10 
"Record  Retention. '  This  part  of 
licensee's  submittal  is  not  included 
within  the  scope  of  this  notice. 

Local  Public  Document  Room 
location:  Atkins  Library,  University  of 
North  Carolina,  Charlotte  (UNCC 
Station),  North  Carolina  28223. 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company,  P.O.  Box  33189. 
422  South  Church  Street,  Charlotte, 
North  Carolina  28242. 

NRC  Branch  Chief:  Elinor  G. 
Adensam. 


Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  amendment  request:  May  7. 
1985. 

Description  of  amendment  request: 
The  proposed  amendments  would  revise 
Technical  Specification  3/4.6.5.3,  "Ice 
Condenser  Doors"  and  its  associated 
bases  to  limit  the  allowed  time  of  power 
operation  with  the  ice  condenser  inlet 
doors  in  a  closed  and  inoperable 
condition,  and  to  clarify  the  definition  of 
"inoperable"  to  mean  "not  capable  of 
opening  automatically."  The  limit  is 
implemented  by  adding  to  the  action 
statement  for  Specification  3.6.5.3  a 
requirement  that  with  one  or  more  ice 
condenser  doors  inoperable  (not 
capable  of  opening  automatically),  all 
doors  shall  be  restored  to  operable 
status  within  1  hour  or  the  facility  shall 
be  in  hot  standby  within  6  hours  and  in 
hot  shutdown  within  the  following  6 
hours  and  in  cold  shutdown  within  the 
following  30  hours.  Surveillance 
Specification  4.6.5.3.1. b.(2)  would  be 
similarly  changed  to  require  that  the 
periodic  surveillance  verify  that  each  ice 
condenser  door  is  capable  of  opening 
automatically  in  that  it  is  not  impaired 
by  ice,  frost,  debcis  or  other  obstruction 
(words  undelined  would  be  added).  The 
associated  Bases  3/4.6.5.3  would  be 
clarified  by  addition  of  a  paragraph  to 
read:  "If  an  ice  condenser  door  is  not 
capable  of  opening  automatically,  then 
system  function  is  seriously  degraded 
and  immediate  action  must  be  taken  to 
restore  the  opening  capability  of  the 
door.  Not  capable  of  opening 
automatically  is  defined  as  those 
conditions  in  which  a  door  is  physically 
blocked  from  opening  by  installation  of 
a  blocking  device  or  by  obstruction  from 
temporary  or  permanent  installed 
equipment." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  proposed  amendments  would 
eliminate  a  concern  under  the  present 
Technical  Specification  3/4.6.5.3  that  ice 
condenser  doors  which  are  required  to 
be  closed  but  capable  of  opening  during 
power  operation  could  be  blocked  in  a 
closed  position  for  an  inordinate  amount 
of  time. 

The  Commission  has  provided 
guidance  concerning  the  application  of 
its  standards  set  forth  in  10  CFR  50.92 
for  no  significant  hazards  consideration 
by  providing  certain  examples  published 
in  Federal  Register  on  April  6, 1983  (48 
FR  14870).  One  of  the  examples  of  an 
amendment  likely  to  involve  no 
significant  hazards  consideration  relates 
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to  changes  (ii)  that  constitute  additional 
limitations,  restrictions,  or  controls  not 
presently  included  in  the  Technical 
Specifications.  The  proposed 
amendments  of  the  Technical 
SpeciHcations  match  the  example 
because  they  would  impose  additional 
limitations  for  operation  and  additional 
surveillance  requirements  for  ice 
condenser  doors  not  presently  in 
Specification  3/4.6.5.3.  Therefore,  the 
Commission  proposes  to  determine  that 
the  proposed  amendments  do  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Atkins  Library,  University  of 
North  Carolina.  Charlotte  (UNCC 
Station),  North  Carolina  28223. 

Attorney  for  licensee:  Mr  Albert  Carr. 
Duke  Power  Company,  P.O.  Box  33189, 
422  South  Church  Street,  Charlotte, 
North  Carolina  28242. 

NRC  Branch  Chief:  Elinor  G. 
Adensam. 

Duke  Power  Company,  Docket  Nos.  50- 
269.  50-270  and  50-287.  Oconee  Nuclear 
Station,  Units  Nos.  1.  2  and  3,  Oconee 
County,  South  Carolina 

Date  of  amendment  request:  May  29, 
1985. 

Description  of  amendment  request: 
The  proposed  amendments  would  revise 
the  Station's  common  Technical 
Specification  (TS)  Table  6.1-1  to  reflect 
the  correct  number  of  nuclear  equipment 
operators  as  provided  bv  NUREG-0>37, 
Item  I.A.1.3. 

By  letter  dated  April  1, 1985,  the  NRC 
noted,  that  for  some  situations,  the 
number  of  nuclear  equipment  operators 
required  by  TS  Table  6.1-1  is  less  than 
the  number  of  nuclear  equipment 
operators  required  by  TS  Table  6.1-1  is 
less  than  the  number  specified  in 
NUREG-0737,  Item  I.A.1.3.  The  NRC 
requested  that  the  licensee  propose 
changes  to  the  TSs  to  incorporate  the 
correct  number  of  equipment  operators. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  in  10  CFR  50.92  by  providing 
certain  examples  (48  FR  14870).  Example 
(ii)  of  the  types  of  amendments  not 
likely  to  involve  significant  hazards 
considerations  is  an  amendment  that 
constitutes  an  additional  limitation, 
restriction,  or  control  not  presently 
included  in  the  Technical  Specifications. 

The  proposed  amendments  would 
change  the  TSs  to  add  additional 
nuclear  equipment  operators  in 
conformance  with  NUREG-0737,  Item 
I.A.1.3.  Since  the  requested  change  is  in 
keeping  with  NUREG-0737.  Item  I.A.1.3, 
and  adds  a  restriction,  it  is  therefore 


encompased  by  the  Commission's 
example  (ii). 

Since  the  application  for  amendment 
involves  a  proposed  change  that  is 
similar  to  an  example  for  which  no 
significant  hazards  consideration  exists, 
the  Commission's  staff  has  made  a 
proposed  determination  that  the 
application  for  amendment  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Oconee  County  Library.  501 
West  Southbroad  Street,  Walhalla, 
South  Carolina. 

Attorney  for  licensee:  J.  Michael 
McGarry,  III,  Bishop,  Liberman.  Cook, 
Purcell  and  Reynolds.  1200 17th  Street. 
NW.,  Washington,  D.C.  20036. 

NRC  Branch  Chief:  John  F.  Stolz. 

Iowa  Electric  Light  and  Power  Company, 
Docket  No.  50-331,  Duane  Arnold 
Energy  Center,  Linn  County,  Iowa 

Date  of  amendment  request:  July  18, 
1985. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Duane  Arnold  Energy  Center 
(DAEC)  Technical  Specifications  (TS) 
regarding  the  Automatic 
Depressurization  System  (ADS) 
surveillance  requirements  and 
incorporate  leak  testing  of  the  ADS 
nitrogen  accumulator  check  valves 
during  each  refueling  outage.  The  tests 
will  ensure  that  the  maximum 
acceptable  system  leakage  rate  of  25 
sec/minute  is  not  exceeded.  The 
proposed  change  would  also  correct  a 
typographic  error  in  Table  3.2-B,  and 
add  the  ADS  nitrogen  supply  system  to 
the  Bases  section. 

The  changes  to  the  TS  regarding  the 
ADS  surveillance  requirements  arise  as 
a  result  of  the  licensee's  compliance 
with  the  NRC  requirements  of  NUREG- 
0737,  Item  II.K.3.28.  related  to 
qualification  of  ADS  accumulators.  As  a 
part  of  implementing  the  requirements  of 
Item  II.K.3.28,  the  licensee  is  replacing 
the  hard  seated  check  valves  in  the 
nitrogen  supply  line  to  the  accumulators 
vCith  soft  seated  check  valves,  which 
will  ensure  that  the  ADS  is  capable  of 
five  actuations  after  100  days  following 
a  loss-of-coolant  accident  (LOCA).  The 
nitrogen  supply  to  the  ADS  utilizes 
accumulators  and  inlet  check  valves  to 
ensure  the  operability  of  the  ADS  in  the 
event  that  a  break  occurs  in  the 
nonseismic  portion  of  the  nitrogen 
supply  piping.  The  accumulators  are 
sized  to  allow  the  ADS  to  operate  at 
least  five  times  after  a  period  of  100 
days  following  a  LOCA  with  a 
maximum  system  leakage  rate  of  30  sec/ 
minute.  To  provide  an  additional  margin 
of  safety,  the  leakage  test  allows  for  a 


maximum  acceptable  leakage  rate  of  25 
sec/minute. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  (10  CFR  50.92(c))  for 
determining  whether  a  significant 
hazards  consideration  exists.  A 
proposed  amendment  to  an  operating 
license  for  a  facihty  involves  no 
significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

We  have  reviewed  the  licensee's 
request  for  amendment  and  find  that  the 
proposed  amendment 

(1)  Does  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  because  (a)  addition  of 
sur\'eillance  requirements  for  ADS 
check  valves  wrill  ensure  that  the  ADS  is 
capable  of  five  actuations  100  days  after 
a  LOCA  and  (b)  addition  of  the  ADS 
nitrogen  supply  system  description  to 
the  Bases  section  and  correction  of  a 
typographic  error  in  Table  3.2-B  do  not 
affect  the  probabilities  or  consequences 
of  any  accidents; 

(2)  Does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident 
because  (a)  the  surveillance  testing  must 
be  performed  during  a  plant  outage  and 
will  not  affect  the  operability  of  any 
safety  systems  needed  during  an  outage 
and  (b)  the  addition  of  the  ADS  nitrogen 
supply  system  to  the  Bases  section  and 
correction  of  a  typographic  error  in 
Table  3.2-B  have  no  bearing  on  creation 
of  a  possibility  of  any  accident;  and 

(3)  Does  not  involve  a  significant 
reduction  in  a  mai^gin  of  safety  because 
(a)  the  addition  of  the  surveillance 
testing  would  enhance  assurance  of  five 
ADS  actuations  100  days  after  a  LOCA 
and  (b)  the  addition  of  the  ADS  nitrogen 
supply  system  to  the  Bases  section  and 
correction  of  a  typographic  error  in 
Table  3.2-B  have  no  bearing  on  mai;gins 
of  safety. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Street.  S.E..  Cedar  Rapids.  Iowa 
52401. 

Attorney  for  licensee:  Jack  Newman. 
Esquire,  Harold  F.  Reis,  Esquire. 
Newman  and  Holtzinger,  1025 
Connecticut  Avenue,  NW..  Washington. 
D.C.  20036. 
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NRC  Branch  Chief:  Domenic  B. 
Vassallo. 

Louisiana  Power  and  Light  Company. 
Docket  No.  50-^82,  Waterford  Steam 
Electric  Station,  Unit  3.  St.  Charles 
Parish,  Louisiana. 

Date  of  Amendment  Request:  June  6. 
1985. 

Description  of  Amendment  Request: 
The  proposed  change  would  revise  the 
Appendix  A  Technical  Specifications  by 
adding  four  smoke  detectors  in  the 
Reactor  Auxiliary  Building  and  by 
correcting  the  identifying  numbers  of 
three  containment  isolation  valves. 

Technical  Specification  3.3.3.8 
addresses  the  operability  requirements 
for  fire  detection  instrumentation 
provided  to  ensure  adequate  warning 
and  prompt  fire  detection.  Table  3.3-11 
hsts  the  instrumentation  necessary  to 
ensure  this  function.  Of  that  list, 
Function  B  instruments  provide 
actuation  of  fire  suppression  systems  as 
well  as  early  warning  and  notification. 
The  proposed  change  will  revise  the 
number  of  Function  B  smoke  detectors 
in  the  Reactor  Auxiliary  Building  Zone 
27C  of  Technical  Specification  Table 
3.3-11.  The  number  of  detectors  will  be 
increased  from  2  to  6  as  the  result  of 
recent  station  modifications. 

Table  3.6-2  lists  those  containment 
isolation  valves  required  operable  by 
Technical  Specification  3.6.3.  In  listing 
the  valves,  two  unique  valve  numbers 
are  supplied  for  each.  The  first  number 
is  the  unique  identifier  assigned  by  the 
Architect-Engineer  while  the  second 
number  in  parentheses  is  the  unique 
identifier  assigned  by  LP&L 

The  proposed  change  involves 
correcting  typographical  errors  in  the 
three  LP&L  identifiers  for  manual/ 
remote  manual  valves  in  Table  3.6-2. 
These  changes  are:  For  penetration 
number  53 — change  existing  valve 
number  2CA-V600  (CVTR  301B)  to  2CA- 
V600  (CVR  301A);  and  for  penetration 
number  63 — change  existing  valve 
number  2SA-V114  (LRT  101)  to  2SA- 
V114  (LRT  109)  and  existing  valve 
number  2SA-V604  (LRT  102)  to  2SA- 
V604  (LRT  110). 

Bas4s  for  Proposed  No  Significant 
Hazards  Considerations  Determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  standards 
for  determining  whether  a  significant 
hazards  consideration  exists  by 
providing  certain  examples  (48  FR 
14870)  of  amendments  that  are 
considered  not  hkely  to  involve 
significant  hazards  considerations. 

Example  (ii)  relates  to  a  change  that 
constitute  an  additional  limitation, 
restriction  or  control  not  presently 
included  in  the  Technical  Specification. 


The  Waterford  3  Fire  Protection  Program 
is  consistent  with  Appendix  A  to  Branch 
Technical  Position  APCSB  9.5-1 
Revision  0.  In  order  to  implement  the 
results  of  the  Fire  Protection  Program's 
fire  hazards  analysis  for  fire  zone  RAB 
27C  it  is  necessary  to  increase  the 
Function  B  detection,  which  constitutes 
an  additional  not  presently  included  in 
the  Technical  Specifications.  Therefore, 
the  proposed  change  to  Table  3.3-11  is 
similar  to  example  (ii). 

Example  (i)  relates  to  a  purely 
administrative  change  to  technical 
specification,  (i.e.,  a  change  to  achieve 
consistency  throughout  the  technical 
specifications,  correction  of  an  error,  or 
a  change  in  nomenclature).  The  purpose 
of  the  proposed  change  to  Table  3.6.2  is 
to  correct  the  identifying  numbers  for 
three  containment  isolation  valves  and 
bring  the  Technical  Specification  into 
conformance  with  other  plant 
documents.  Therefore,  the  proposed 
change  is  similar  to  example  (i). 

As  both  changes  requested  by  the 
licensee's  June  6, 1985  submittal  fit  the 
examples  provided,  it  is  concluded  that: 
(1)  The  proposed  changes  do  not 
constitute  a  significant  hazards 
consideration  as  defined  by  10  CFR 
50.91;  and  (2)  there  is  a  reasonable 
assurance  that  the  health  and  safety  of 
the  public  will  not  be  endangered  by  the 
proposed  change;  and  (3)  this  action  will 
not  result  in  a  condition  which 
significantly  alters  the  impact  of  the 
station  on  the  environment  as  described 
in  the  NRC  Final  Environmental 
Statement. 

Local  Public  Document  Room 
Location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront, 
New  Orleans,  Louisiana  70122. 

Attorney  for  licensee:  Mr.  Bruce  W. 
Churchill,  Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge,  1800  M  St..  NW.. 
Washington,  D.C.  20036. 

NRC  Branch  Chief:  George  W. 
Knighton. 

Mississippi  Power  &  Light  Company, 
Middle  South  Energy,  Inc.,  South 
Mississippi  Electric  Power  Association, 
Docket  No.  50-416,  Grand  Gulf  Nuclear 
Station,  Unit  1,  Claiborne  County, 
Mississippi 

Date  of  amendment  request:  July  3, 
1985. 

Description  of  amendment  request 
The  amendment  would  make  five 
changes  in  the  Technical  Specifications: 
(1)  Add  four  smoke  detectors  in  Table 
3.3.7.9-1.  "Fire  Detection 
Instrumentation;"  (2)  add  a  circuit 
breaker  in  Table  3.8.4.1-1  "Primary 
Containment  Penetration  Conductor 
Overcurrent  Protective  Devices;"  (3) 
replace  three  smoke  detectors  with  three 


fiame  detectors  in  Table  3.3.7.9-1  "Fire 
Detection  Instrumentation;"  (4)  change 
the  local  leak  rate  test  method  from 
pneumatic  to  hydrostatic  for  test  return 
lines  in  the  residual  heat  removal  (RHR) 
loop  "C"  and  the  low  pressure  core 
spray  system  by  adding  footnotes  for 
applicable  valves  in  Table  3.6.4-1, 
"Containment  and  Drywell  Isolation 
Valves;"  and,  (5)  provide  a  temporary 
exception  to  the  boundary  integrity 
requirements  in  Technical  Specification 
3/4.6.6  "Secondary  Containment"  to 
facihtate  installation  of  high  density 
spent  fuel  racks  in  the  auxiliary 
building. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
Two  of  the  proposed  changes  in 
Technical  Specifications  (changes  (1) 
and  (2))  are  needed  because  of  design 
changes  being  made  to  enhance  safety 
of  operation.  The  design  change  for 
Technical  Specification  change  (1) 
would  add  fire  detection 
instrumentation  in  an  area  containing 
safety  related  electrical  cables  where 
there  are  now  no  detectors.  The  design 
change  for  Technical  Specification 
change  (2)  would  add  an  overcurrent 
protection  circuit  breaker  in  a  new  480 
volt  power  circuit  running  from  the 
horizontal  fuel  transfer  system  (HFTS) 
main  console  outside  containment  to  a 
revised  design  HFTS  inside 
containment.  The  revised  design  HFTS 
uses  hydraulic  servo  mechanisms  to 
upend  fuel  assemblies  instead  of  the 
current  design  HFTS  which  uses 
mechanical  mechanisms.  The  new 
mechanisms  will  enhance  safe  handling 
of  fuel  assemblies  by  increasing  the 
stability  and  rehability  of  the  upending 
assembly.  Because  these  two  design 
changes  will  enhance  safe  operation  of 
the  facility,  the  associated  Technical 
Specification  changes  (1)  and  (2)  do  not 
significantly  increase  the  probability  or 
consequence  of  an  accident  previously 
evaluated  or  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated.  The 
new  equipment  is  designed  and  installed 
in  accordance  with  applicable 
regulatory  requirements,  industry  codes 
and  standards,  the  Grand  Gulf  Nuclear 
Station  (GGNS)  Quality  Assurance 
Program  and  the  GGNS  Final  Safety 
Analysis  Report  (FSAR).  Therefore,  the 
designs  are  included  in  the  current 
licensing  bases  and  are  bounded  by 
existing  safety  analyses  in  the  FSAR. 
Accordingly,  the  new  designs  and  the 
associated  Technical  Specification 
changes  (1)  and  (2)  do  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 
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Technical  Specification  change  (3)  is 
proposed  because  of  a  design  change 
being  made  to  substitute  flame  detectors 
for  smoke  detectors  in  the  corridor 
between  the  diesel  generator  building 
and  the  auxiliary  building.  Plant 
operation  has  demonstrated  that  diesel 
generator  exhaust  fumes  get  into  the 
corridor  causing  false  alarms  on  the 
smoke  detectors.  Flame  detectors  are 
adequate  to  detect  a  fire,  and  they  will 
lessen  the  frequency  of  false  fire  alarms. 
The  design  change  will  be  performed  in 
accordance  with  applicable  regulatory 
requirements,  industry  codes  and 
standards,  the  GGNS  Qualify  Assurance 
Program  and  the  GGNS  FSAR.  The 
design  change  is  consistent  with  the 
licensing  basis  and  safety  analyses. 
Accodingly.  Technical  Specification 
change  (3)  does  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  or  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  nor 
does  it  involve  a  reduction  in  a  margin 
of  safety.  Technical  Specification 
change  (4)  requiring  a  hydrostatic  test 
instead  of  a  pneumatic  test  for  certain 
containment  isolation  valves  is  also  the 
result  of  design  change.  The  test  lines 
for  the  residual  heat  removal  (RHR)  and 
low-pressure  core  spray  (LPCS)  systems 
return  water  from  the  RHR  and  LPCS 
pumps  to  the  supression  pool.  The 
current  design  of  the  test  return  lines  is 
such  that  the  line  terminates  above  the 
minimum  suppression  pool  water  level 
analyzed  for  accident  conditions.  Thus, 
the  containment  isolation  valves  in  the 
test  return  lines  must  be  designed  and 
tested  for  pneumatic  sealing,  in  the 
event  the  end  of  the  line  would  be  above 
the  suppression  pool  level  during  a  loss- 
of-coolant  accident.  The  design  change 
is  to  extend  the  test  return  lines 
downward  sufficiently  that  the  ends  of 
the  lines  would  remain  covered  with 
water  during  a  postulated  accident.  The 
revised  design  forms  a  water  seal  in 
conjunction  with  the  containment 
isolation  valves;  therefore,  the 
hydrostatic  leakage  test  of  the  valves  is 
appropriate  for  the  revised  design.  The 
water  seal  in  the  test  return  lines 
enhances  the  leakage-prevention 
characteristics  and  testing  for  the 
associated  valves.  The  revised  design 
and  proposed  hydrostatic  leakage  tests 
are  in  accordance  with  applicable 
regulatory  requirements,  and  industry 
codes  and  standards,  including  10  CFR 
Part  50  Appendix  J  and  Section  XI  of  the 
ASME  Boiler  and  Pressure  Vessel  Code. 
Containment  isolation  valves  in  other, 
similar  water  filled  lines  are  included  in 
the  Technical  Specifications  so  this 


design  change  and  test  method  does  not 
involve  new  technology.  Accordingly, 
Technical  Specification  change  (4)  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  or  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated,  nor  does  it  involve  a 
reduction  in  a  margin  of  safety. 

Proposed  change  (5)  would  provide  a 
temporary  exception  to  secondary 
containment  boundary  integritj' 
requirements  to  facilitate  movement  of 
the  new  high  density  spent  fuel  storage 
racks  and  the  new  horizontal  fuel 
transfer  mechanism  into  the  auxiliary 
building.  Technical  Specification 
changes  associated  with  the  use  of  the 
new  high  density  spent  fuel  storage 
racks  are  considered  in  a  separate 
Federal  Register  notice.  Change  (5) 
would  include  the  railroad  bay  within 
secondary  containment,  thus  making  the 
bay  exterior  door  a  secondary 
containment  barrier  instead  of  the 
equipment  hatch  in  the  wall  separating 
the  bay  from  the  auxiliary  building.  An 
equipment  hatch  between  the  auxiliary 
building  and  the  railroad  bay  would  be 
opened  and  remain  open  for  an 
estimated  144  hours  required  to  move 
new  equipment  in  and  old  equipment 
out  of  the  auxiliary  building.  The 
existing  Limiting  Condition  for 
Operation  Action  Statements  and 
Surveillance  Requirements  in  Technical 
SpeciHcation  3/4.6.6.  would  be 
applicable  to  the  exterior  railroad  bay 
door,  including  a  draw-down  test  to 
demonstrate  leak  tightness.  The  railroad 
exterior  bay  door  is  not  seismic 
Category  I;  however,  analyses  have 
shown  that  the  equipment  hatch  can  be 
reclosed  within  eight  hours.  Should  the 
bay  door  fail  to  perform  the  secondary 
containment  function  for  any  reason,  the 
Action  Statements  of  Technical 
Specification  3.6.6.1  would  require 
reactor  shutdown  and  cooldown  to  an 
operational  condition  where  secondary 
containment  integrity  is  not  required. 
Furthermore,  the  probability  of  an 
accident  including  a  seismic  event 
during  the  144  accumulative  hours  for 
which  the  exception  is  requested  is  low. 
The  normal  fire  protection  for  the  bay 
area  is  provided  by  a  6-inch  water  line 
that  does  not  conform  to  secondary 
containment  isolation  design 
requirements;  therefore,  the  line  will  be 
isolated  during  the  period  of  the 
exception  and  a  fire  watch  will  be 
established. 

Proposed  change  (5),  use  of  the 
railroad  bay  as  secondary  containment 
for  the  short  time  period  required  to 
move  equipment  in  and  out  of  the 


auxiliary  building,  does  not  involve  a 
significant  hazards  consideration  since 
temporary  movement  of  the  secondary 
containment  boundary  involves  no 
significant  change  in  accident  mitigation 
capabilities.  First,  change  (5)  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because 
the  loss  of  coolant  and  fuel  handling 
accidents  which  the  secondary 
containment  is  designed  to  mitigate  are 
not  affected.  The  reactor  coolant 
systems  are  not  located  in  the  bay  area 
nor  will  spent  fuel  be  handled  in  the 
auxiliary  building  during  the  time  period 
for  change  (5).  In  addition,  the  bay  door 
will  be  tested  and  operated  in 
accordance  with  Technical 
Specifications  (TSs)  for  secondary 
containment  integrity.  With  regard  to 
hazards  from  earthquake,  emergency 
procedures  will  be  in  place  for 
reinstalling  the  equipment  hatch  to 
restore  the  secondary  containment 
boundary  within  eight  hours  and  fire 
watch  will  be  stationed  in  the  railroad 
bay  area  in  the  unlikely  event  a  fire 
occurs  due  to  an  earthquake.  Second, 
change  (5)  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  Neither  the  staff  nor  the 
licensee  could  identify  any  new  means 
of  releasing  radioactivity  from  the 
auxiliary  building  since  there  are  no 
radioactive  racks  in  the  spent  fuel  pool 
because  the  plant  is  in  its  first  fuel  cycle. 
In  addition,  handling  activities, 
including  the  emergency  closing  of  the 
railroad  bay  door  and  equipment  hatch. 
if  necessary,  will  be  conducted  with 
previously  approved  procedures.  Third. 
change  (5)  does  not  involve  a  significant 
reduction  in  a  margin  of  safety  because 
the  TSs  for  secondary  containment 
integrity  are  enhanced  by  using  one  hour 
instead  of  the  four  hours  in  the  action 
statement  requiring  restoration  of 
intergrity  after  an  opening.  Also,  the 
leakage  surveillance  test  required  by  the 
TSs  for  the  secondary  boundary  will  be 
run  for  the  railroad  bay  area  after  the 
equipment  hatch  is  opened. 

Accordingly,  for  the  reasons  cited 
above,  the  Commission  proposes  to 
determine  that  these  five  changes  do  not 
involve  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  Hinds  Junior  College, 
McLendon  Library,  Raymond, 
Mississippi  39154. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Bishop,  Liberman, 
Cook,  Purcell,  and  Reynolds,  1200 17th 
Street,  NW.,  Washington,  D.C.  20036. 

NRC  Branch  Chief:  Elinor  Adensatn. 
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?'".igara  Mthivvk  Power  Corporation. 
Ducket  No.  50-220.  Nine  Mile  Point 
Nuclear  Station,  Unit  No.  1,  Oswego 
County.  New  York 

Date  of  amendment  request:  March  13, 
1985  supplemented  May  6, 1985 
superseding  submittals  of  October  5, 
1983.  March  20. 1981  and  April  la  1980. 

Description  of  amendment  request: 
This  amendment  request  was  originally 
noticed  on  August  23, 1983  (48  FR  38410). 
This  amendment  would  make  changes  to 
the  Technical  SpeciHcation  by  deleting 
the  list  of  required  snubbers,  providing 
surveillance  requirements  including 
frequency  and  acceptance  criteria,  and 
providing  limiting  conditions  for 
operation  for  the  facility  should 
snubbers  be  inoperable.  This  change 
was  proposed  to  incorporate  the 
provisions  for  snubber  Technical 
Specifications  transmitted  to  all  power 
reactor  licensee's  by  Generic  Letter  84- 
13  dated  May  3. 1984. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  (48  FR 
14870).  The  examples  of  actions 
involving  no  significant  hazards 
consideration  include:  ".  .  .  (ii)  A 
change  that  constitutes  an  additional 
limitation,  restriction,  or  control  not 
presently  included  in  the  technical 
specifications;  for  example,  a  more 
stringent  surveillance  requirement."  The 
changes  proposed  in  the  application  for 
amendment  are  encompassed  by  this 
example  in  that  the  proposed  change 
would  add  Limiting  Conditions  for 
Operation  and  surveillance 
requirements  on  existing  and  newly 
installed  snubbers,  and  is  thus  similar  to 
the  example  described  above. 

Therefore,  since  the  application  for 
amendment  involves  a  proposed  change 
that  is  similar  to  an  example  for  which 
no  significant  hazards  consideration 
exists,  the  staff  has  made  a  proposed 
determination  that  the  application 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  State  University  College  at 
Oswego,  Penfield  Library — Documents, 
Oswego,  New  York  13126. 

Attorney  for  licensee:  Troy  B.  Conner, 
Jr.,  Esquire.  Conner  &  Wetterhahn,  Suite 
1050, 1747  Pennsylvania  Avenue,  N.W.. 
Washington,  D.C.  20006. 

NRC  Branch  Chief:  Domenic  B. 
Vassallo. 


Northeast  Nuclear  Energy  Company,  et 
al..  Docket  Nos.  50-245  and  50-336. 
Millstone  Nuclear  Power  Station,  Units 
No.  1  and  2,  New  London  County. 
Connecticut 

Date  of  amendment  request:  May  29, 
1985  as  supplemented  on  June  19. 1985. 

Description  of  amendment  request: 
The  proposed  amendments  would  revise 
the  Radiological  Effluent  Technical 
Specifications  (RETS)  to  assure 
continuing  compliance  with  Appendix  I 
of  10  CFR  Part  50.  They  would  provide 
new  Technical  Specification  sections 
defining  limiting  conditions  for 
operation  and  surveillance  requirements 
for  radioactive  liquid  and  gaseous 
effluent  monitoring:  concentration,  dose 
and  treatment  of  liquid,  and  gaseous 
wastes;  and  total  dose.  The  procedures 
to  be  followed  and  the  bases  that 
support  the  operation  and  surveillance 
requirements  would  be  stated  in  the 
licensee's  Radiological  Effluent 
Monitoring  and  Offsite  Dose  Calculation 
Manual  (REMODCM).  The  May  29, 1985 
submittal  contained  the  REMODCM 
which  has  subsequently  been  corrected 
for  typographical  errors  per  the  June  19, 
1985  submittal.  The  proposed 
REMODCM  would  also  contain  the 
radiological  environmental  monitoring 
that  consists  of  a  monitoring  program,  a 
land  use  census,  and  an  interlaboratory 
comparison  program.  The  amendments 
would  incorporate  the  revised  RETS  into 
the  Technical  Specifications,  and  thus 
eliminate  the  need  for  a  separate 
Appendix  B  to  the  licenses. 

'This  amendment  request  is  similar  to 
the  amendment  request  of  November  22. 
1982  and  subsequently  published  in  the 
Federal  Register  on  August  23, 1983  (48 
FR  38322  at  38411).  These  proposed 
changes  to  the  Technical  Specifications 
were  never  made.  A  series  of  meetings 
between  the  licensee  and  NRC  staff 
followed,  resulting  in  the  May  29, 1985 
amendment  request.  The  proposed 
changes  to  the  Technical  Specifications 
contain  only  those  Radiological  Effluent 
Technical  Specification  (RETS)  items 
which  are  considered  truly  relevant  to 
safety  and  under  the  cognizance  of  the 
plant  operating  sta^.  The  remaining 
requirements  previously  proposed  in  the 
November  22, 1982  amendment  request 
have  been  incorporated  into  the 
REMODCM. 

The  proposed  RETS  together  with  the 
REMODCM  include  all  the  requirements 
necessary  to  ensure  that  offsite  releases 
of  radioactive  effluents  are  maintained 
as  low  as  reasonably  achievable.  The 
requirements  for  which  the  plant 
operating  staff  is  responsible  are  located 
within  the  Technical  Specifications. 
These  provisions  are  considered 


important  to  ensure  safe  plant  operation. 
This  concept  is  in  accordance  with  that 
outlined  in  the  Commission's  proposed 
rule  (47  FR  13369),  and  more  recent 
initiatives  to  improve  the  quality  of  the 
Standard  Technical  Specifications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination. 
The  Commission,  in  a  revision  to 
Appendix  I  of  10  CFR  Part  50,  required 
licensees  to  improve  and  modify  their 
radiological  effluent  systems  in  a 
manner  that  would  keep  releases  of 
radioactive  material  to  unrestricted 
areas  during  normal  operation  as  low  as 
is  reasonably  achievable.  In  complying 
with  this  requirement,  it  is  necessary  to 
provide  additional  restrictions  and 
controls  in  the  Technical  Specifications 
to  assure  compliance.  The  proposed 
amendments  would  meet  this  objective 
by  adding  the  Technical  Specification 
sections  described  above. 

The  Commission  has  provided 
guidance  in  the  form  of  examples  of 
amendments  that  are  considered  not 
likely  to  involve  significant  hazards 
considerations  (48  FR  14870).  Example 
(ii)  regarding  a  change  that  constitutes 
an  additional  limitation,  restriction  or 
control  not  presently  included  in  the 
technical  specifications  is  clearly 
applicable  to  these  proposed 
amendments.  The  NRC  staff  therefore 
proposes  to  determine  that  this 
application  does  not  involve  a 
signiflcant  hazards  consideration. 

Local  Public  Document  Room 
location:  Waterford  Public  Library.  Rope 
Ferry  Road,  Route  156.  Waterford. 
Connecticut. 

Attorrliy  for  licensee:  Gerald  Garfield. 
Esq.,  Day,  Berry  and  Howard,  One 
Constitution  Plaza,  Hartford. 
Connecticut  06103. 

NRC  Branch  Chiefs:  John  Zwolinski 
(Unit  1),  Edward  J.  Butcher,  Acting  (Unit 
2). 

Northeast  Nuclear  Energy  Company,  et 
aL.  Docket  No.  50-336,  Millstone 
Nuclear  Power  Station.  Unit  No.  2.  New 
London  County.  Connecticut 

Date  of  amendment  request:  July  10. 
1985. 

Description  of  amendment  request- 
The  proposed  change  to  the  Technical 
Specifications  would  correct  a 
typographical  error  on  Figure  3.2-2a. 
One  coordinate  of  this  figure  was 
erroneously  specified  as  (-0.08,1.0) 
versus  the  intended  coordinate  of  (- 
0.06.1.0).  Because  the  currently  approved 
Figure  3.2-2a  would  allow  operation 
with  a  core  power  distribution  in  an 
unacceptable  operating  region, 
administrative  actions  have  been  taken 
to  ensure  that  the  core  power 
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distribution  is  limited  to  the  proposed 
figure.  Operation  within  the 
unacceptable  region  did  not  occur,  since 
the  typographical  error  was  discovered 
prior  to  startup  from  the  Cycle  7 
refueling  outage. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
for  making  a  no  significant  hazards 
consideration  determination  (48  FR 
14870).  Example  (i)  of  this  guidance  is  a 
purely  administrative  change  to 
technical  specifications:  for  example,  a 
change  to  achieve  consistency 
throughout  the  technical  specifications, 
correction  of  an  error,  or  a  change  in 
nomenclature.  The  proposed  change 
corrects  a  typographical  error  and  is 
clearly  enveloped  by  example  (i)  as 
discussed  above. 

Based  on  the  above  considerations, 
the  staff  proposes  to  detertmine  that  the 
proposed  changes  do  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Waterford  Public  Library,  49 
Rope  Ferry  Road,  Waterford, 
Connecticut. 

Attorney  for  licensee:  Gerald  Garfield, 
Esq..  Day,  Berry  and  Howard.  One 
Constitution  Plaza,  Hartford, 
Connecticut  06103. 

NRC  Branch  Chief:  Edward  J.  Butcher, 
Acting. 

Northern  States  Power  Company, 
Docket  No.  50-263,  Monticello  Nuclear 
Generating  Plant,  Wright  County, 
Minnesota 

Date  of  application  for  amendment: 
April  10,  and  June  14, 1985. 

Description  of  amendment  request: 
The  proposed  amendment  would  change 
the  Technical  Specifications  (TS)  by 
raising  the  K-effective  limit  on  the  spent 
fuel  storage  pool  from  0.90  to  0.95.  The 
proposed  amendment  would  also  add 
that  the  infinite  multiplication  factor  be 
less  than  or  equal  to  1.31  for  the  new 
fuel  assemblies  and  1.33  for  the  spent 
fuel  assemblies.  The  additional 
requirement  proposes  a  limit  on  the 
assembly  reactivity  rather  than  limiting 
the  grams  of  Uranium  235  per 
centimeter.  This  allows  the  poison  to  be 
accounted  for  in  the  fresh  fule. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  NRC  has  provided  guidance 
concerning  the  application  of  standards 
for  determining  whether  license 
amendments  involve  significant  hazards 
consideration  by  providing  certain 
examples  (48  FR  14870).  One  example 
which  does  not  involve  significant 
hazards  consideration  is  "(vi)  a  change 
which  either  may  result  in  some 
increase  to  the  probability  or 
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consequences  of  a  previously-analyzed 
accident  or  may  reduce  in  some  way  a 
safey  margin,  but  where  the  results  of 
the  change  are  clearly  within  all 
acceptable  criteria  with  respect  to  the 
system  or  component  specified  in  the 
Standard  Review  Plan."  The  licensee 
stated  in  its  application  that  the 
proposed  changes  to  the  TS  would 
guarantee  a  K-effective  equal  to  or  less 
than  0.95  when  the  spent  or  new  fuel  is 
stored  in  the  fuel  assemblies.  This  limit 
is  compatible  with  NRC  acceptable 
criteria.  The  NRC  staff,  therefore, 
concluded  that  the  changes  are 
compatible  with  example  (vi)  and  has 
made  a  proposed  determination  that  the 
application  for  amendment  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Environmental  Conservation 
Library,  MinneapoUs  Public  Library,  300 
Nicollet  Mall,  Minneapolis,  Minnesota. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esq.,  Shaw.  Pittman.  Potts  and 
Trowbridge.  1800  M  Street,  NW., 
Washington,  D.C.  20036. 

NRC  Branch  Chief:  Domenic  B. 
Vassallo. 

Northern  States  Power  Company, 
Docket  No.  50-263,  Monticello  Nuclear 
Generating  Plant,  Wright  County, 
Minnesota 

Date  of  application  for  amendment: 
April  26, 1985. 

Description  of  amendment  request 
The  proposed  amendment  will  change 
the  Technical  Specifications  (TS)  to 
incorporate  the  recommendations  of 
Generic  Letter  84-13,  to  satisfy  a 
previous  conunitment  and  to  incorporate 
miscellaneous  administrative  changes. 
The  changes  are  as  follows: 

(1)  Snubber  Table.  Delete  Table  3.6.1 
and  all  references  to  Table  3.6.1  from 
pages  vi,  129, 130, 131  and  132.  Delete 
paragraph  3.6.H.3.  The  proposed 
changes  implement  the 
recommendations  of  Generic  Letter  84- 
13  dated  May  3, 1984.  In  Paragraph 
4.6.H.2,  change  "impared"  to  "impaired." 

(2)  Section  6.5.G,  Plant  Operating 
Procedures — Temporary  Changes  to 
Procedures.  Delete  the  requirements  for 
the  Operation  Committee  to  review  the 
temporary  changes  to  non-safety-related 
health  physics  and  security  procedures. 

(3)  Section  6.5.B,  Plant  Operating 
Procedures — Radiological.  Delete 
reference  to  Radiation  Protection  Plan. 
The  Monticello  Radiation  Protection 
Program  and  policy  is  defined  in  the 
Plant  Administrative  Control  Directives 
(ACDs),  consistent  with  the 
requirements  of  10  CFR  20.  The 
Radiation  Protection  Plan  is  a  redundant 
document. 


(4)  Rod  Block  Monitor  (REM).  In  Table 
4.2.1,  increase  the  RBM  surveillance  test 
frequency  to  once  per  month  from  once 
per  3  months  for  exposure  hours  (M) 
greater  than  2.0X10*.  The  licensee  had 
committed  to  this  change  in  its  letter  of 
October  17. 1984. 

(5)  Section  4.16,  Radiation 
Environmental  Monitoring  Program.  In 
Table  4.16.1  (page  5  of  5),  delete  the 
requirement  for  potato  and  com 
environmental  radiation  sampling. 

(6)  Miscellaneous  Administrative 
Changes. 

(a)  Page  229h.  Correct  references  in  TS 
4.16.A.4. 

(b)  Pages  229p  and  229q.  Clarify  notes 
"d"  and  "e"  to  specify  the 
radionuclide(8)  to  which  the  low  level 
doses  (LLDs)  are  acceptable. 

(c)  Page  244.  Correct  drill  frequency 
referenced  in  procedures  from  A.6  to 
A.5. 

(d)  Page  244a.  Correct  typographical 
errors. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:' 
The  Commission  has  provided  guidance 
concerning  the  application  of  these 
standards  by  providing  certain  exmples 
(48  FR  14870).  One  of  these,  example  (i). 
involving  no  significant  hazards 
consideration  is  "A  purely 
administrative  change  to  technical 
specifications:  for  example,  a  change  to 
achieve  consistency  throughout  the 
technical  specifications,  correction  of  an 
error,  or  a  change  in  nomenclature." 
Change  Nos.  3  and  6,  except  6(b),  above 
match  this  example  and  the  staff 
therefore  proposes  to  characterize  them 
as  involving  no  significant  hazards 
consideration. 

Example  (ii)  states  "A  change  that 
constitutes  an  additonal  limitation, 
restriction  or  control  not  presentiy 
included  in  the  technical  specifications: 
For  example,  a  more  stringent 
surveillance  requirement."  Change  No.  4 
falls  in  this  category  and  the  staff 
therefore  proposes  to  characterize  this 
as  involving  no  significant  hazards 
consideration. 

Item  No.  1  above  implements  the 
recommendations  of  Generic  Letter  84- 
13  dated  May  3, 1984.  It  provides  an 
option  to  eliminate  snubber  listings 
within  the  TS  provided  the  snubber  TS 
are  modified  to  specify  which  snubbers 
are  required  to  be  operable.  The 
recordkeeping  requirements  of  snubber 
TS  are  not  altered  by  this 
recommendation.  The  change  requested 
in  Item  No.  1  does  not  alter  any  TS 
requirements  such  a  snubber  quantities, 
types,  or  locations.  It  only  eliminates 
Table  3.6.1  and  all  references  to  this 
table.  For  these  reasons,  the  staff 
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coDciudes  that  the  proposed  change 
would  not:  (1)  Involve  a  significant 
iBcrease  in  the  possibility  or 
consequences  of  an  accident  previoulsly 
evalaated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  redaction  in  the 
margin  of  safety. 

In  letters  dated  September  24. 1982 
and  March  3a  1984,  the  licensee 
requested  elimination  of  Operations 
Committee  review  of  non-safety-related 
procedures  performed  by  health  physics 
and  guard  force  persoanel.  This  was 
approved  by  the  staff  in  Amendment  No. 
25  dated  August  15. 1984.  Technical 
Specification  6J.G  requires  Operations 
Ccmunittee  review  of  the  temporary 
changes  to  procedures.  The  Operations 
Committee  should  not  be  required  to 
review  temporary  changes  to  procedures 
covering  health  physics  or  guard  force 
functions  that  did  not  require 
Operations  Committee  review  when 
issued.  This  review  procedure  will  be 
omitted  only  for  non-safety-related 
procedures  associated  with  the 
activities  performed  exclusively  by 
health  physics  or  security  personnel.  For 
these  reasons,  the  staff  concludes  that 
the  proposed  change  in  Item  No.  2  above 
would  not:  (1)  Involve  a  significant 
increase  in  the  possibility  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  the 
margin  of  safety. 

Item  No.  5  above  requests  ehmination 
of  the  requirement  for  potato  and  com 
environmental  radiation  sampling.  Over 
the  period  of  several  years,  a  uniform 
process  of  deep  well  irrigation  has  been 
developed  in  the  area  and  the  use  of 
river  water  for  irrigating  potato  and  com 
fields  has  been  discontinued.  The 
collection  of  potato  and  com  samples  is 
no  longer  a  valid  monitor  to  determine 
the  impact  of  liquid  release  of 
radioactivity  into  the  river.  The  land  use 
census  specified  in  the  TS  does  not 
identify  high  D/Q  com  and  potato 
locations.  Leafy  green  vegetable 
samples  from  a  garden  in  the  highest  D/ 
Q  sector  are  used  to  determine 
radioisotope  buildup  due  to  air  release 
from  the  plant 

The  removal  of  the  com  and  potato 
radiation  sampling  requirement  will  not 
affect  the  ability  of  the  Radiation 
Environmental  Monitoring  Program  to 
assess  the  impact  of  the  plant  on  its 
surroundings.  This  change  is  due  to  a 
shift  in  land  use  in  the  vicinity  of  the 
plant.  For  these  reasons,  the  staff 
concludes  that  the  proposed  change  in 


Item  No.  5  above  would  not  (1)  Involve 
a  significant  increase  in  the  possibility 
or  consequences  of  an  accident 
previously  evaluated:  or  (2)  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated;  or  (3)  involve  a  significant 
reduction  in  the  margin  of  safety. 

In  Item  No.  6(b)  above,  notes  "d"  and 
"e"  clarify  the  notations  in  Table  4.16.2 
and  do  not  change  any  requirements  and 
for  this  reason  the  staff  proposes  that 
the  change  would  not:  (1)  Involve  a 
significant  increase  in  the  possibility  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  the 
margin  of  safety. 

Therefore,  based  on  the  reasons  as 
described  above,  the  staff  has  made  a 
proposed  determination  that  the 
application  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Environmental  Conservation 
Library.  Minneapolis  Public  Library,  300 
Nicollet  Mall,  Minneapolis,  Minnesota. 

Attorney  for  licensee:  Gerald 
Chamoff  Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge,  1800  M  Street.  NW„ 
Washington,  D.C.  20036.  I 

NRC  Branch  Chief:  Domenic  R  ' 

Vassallo. 

Northern  States  Power  Company, 
Docket  Nos.  50^282  and  50-306,  Prairie 
Island  Nuclear  Generating  Plant,  Unit 
Nos.  1  and  2,  Goodbtie  County, 
Minnesota 

Date  of  amendment  request  May  17, 
1985. 

Description  of  amendment  request: 
The  licensee  has  proposed  two  technical 
specification  changes — the  first  would 
permit  steam  generator  tube  repairs  by 
tube  sleeving,  the  second  would  modify 
steam  generator  tube  inservice 
inspection  reporting  requirements  to 
reSect  tube  sleeving  as  a  repair  method 
for  the  steam  generators. 

Basis  for  proposed  no  significant 
hazard  consideration  determination: 
The  licensee  submittee  technical  reports 
providing  support  for  steam  generator 
tube  sleeving  at  Prairie  Island  by  means 
of  brazing,  welding  and  mechanical 
compression.  These  reports  provide  a 
description  of  the  analysis  and  testing 
performed  that  demonstrates  the 
acceptability  of  these  techniques  (i.e 
brazing,  welding  and  mechanical 
compression).  These  reports,  currendy 
under  detailed  review  by  staff,  cover 
mechanical  strength,  corrosion 
resistance,  installation  methods  and 
inservice  inspection  techniques  which 
appear  to  meet  all  of  our  expected 


acceptance  criteria.  Several  thousand 
steam  generator  tubes  at  many  facilities 
throughout  the  world  have  been 
successfully  repaired  by  using  the 
sleeving  techniques.  In  addition,  the 
licensee  has  proposed  to  use  only  those 
sleeve  techniques  that  were  proven  to 
be  successful  at  other  facilities  and  no 
novel  or  unproven  methods  will  be  used. 
For  these  reasons,  we  conclude  that  the 
proposed  lecnical  specification  change 
to  pennit  sleeving  of  steam  generator 
tubes  at  Prairie  Island  will  not:  (1) 
Involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  the 
margin  of  safety.  Therefore  on  this 
basis,  the  staff  proposes  that  changes 
dealing  with  steam  generator  tube 
sleeving  do  not  involve  a  significant 
hazards  consideration. 

In  regard  to  the  proposed  change 
dealing  with  the  reporting  requirements, 
one  of  the  examples,  (ii),  of  actions  not 
likely  to  involve  a  significant  hazards 
consideration  involves  a  change  that 
constitutes  an  additional  limitation, 
restriction  or  control  not  presently 
included  in  the  technical  specifications. 
The  proposed  reporting  requirements 
would  include  an  additional  control  in 
that  tube  sleeving  would  be  added  to  the 
reporting  requirements  as  a  method  for 
steam  generator  repairs  similar  to  tube 
plugging  that  is  in  existing  technical 
speciHcations.  Therefore  the  staff 
proposes  to  determine  that  the  proposed 
change  involving  reporting  does  not 
involve  a  significant  hazards 
consideration  since  it  meets  example 
(ii). 

Local  Public  Document  Room 
/ocofj'on;  Environmental  Conservation 
Library,  Minneapolis  Public  Library.  300 
Nicollet  Mall,  Minneapolis.  Minnesota. 

Attorney  for  licensee:  Jay  Silberg. 
Esquire,  Shaw,  Pittman,  Potts,  and 
Trowbridge,  1800  M  Street  NW., 
Washington.  D.C.  20038. 

NRC  Branch  Chief:  Edward  J.  Butcher, 
Acting. 

Portland  General  Electric  Company,  el 
al..  Docket  No.  5&-344,  Trojan  Nuclear 
Plant,  Columbia  County,  Oregon 

Date  of  amendment  request-  April  4, 
198S. 

Description  of  amendment  request- 
The  proposed  amendment  would  make 
administrative  organizational  changes  to 
three  areas  of  Appendix  A  of  Facility 
Operating  License  NPF-1.  Figure  6.2-1. 
the  offsite  organizational  chart,  would 
be  revised  to  reflect  changes  in  the 
corporate  strocture,  such  as  the  creation 
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of  a  Senior  Vice  President  of  Electric 
Operations  under  the  President. 
Changes  to  this  chart  would  also  include 
updating  various  position  titles,  such  as 
the  Vice  Chairman  of  the  Board  being 
retitled  as  the  Senior  Vice  President. 
General  Counsel  and  Secretary. 

The  second  requested  revision 
concerns  Figure  6.2-2.  the  facility 
organizational  chart.  The  proposed 
change  would  establish  an  Assistant 
Operations  Supervisor  to  concentrate 
solely  on  supervising  and  directing  the 
activities  of  the  shift  supervisors  and 
operating  crews. 

Finally,  the  third  set  of  requested 
changes  concerns  the  Trojan  Nuclear 
Operations  Board  (TNOB).  The  revisions 
to  the  Technical  Specifications  (6.5.2.2. 
6.5.2.3,  and  6.5.2.6)  would  delete  the 
requirement  for  designated  engineers 
and  scientists  as  members  of  the  TNOB 
and  clarify  the  TNOB  quorum 
requirements. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  proposed  changes  to  Figure  6.2-1 
are  administrative  changes  to  the  PGE 
corporate  structure.  The  changes  reflect 
updated  position  titles  and  the 
establishment  of  different  positions. 
Positions  have  only  been  added;  none 
have  been  eliminated. 

The  proposed  revision  to  Figure  6.2-2 
is  being  made  to  reflect  the  creation  of 
the  new  Assistant  Operations 
Supervisor  position.  This  position  was 
created  to  improve  the  efficiency  of  line 
operations.  With  an  Assistant 
Operations  Supervisor  to  concentrate  on 
the  activities  of  the  Shift  Supervisors 
and  operating  crews,  the  Operations 
Supervisor  is  afforded  more  freedom  to 
manage  the  entire  activities  of  the 
Operations  Department;  operations 
planning  and  scheduling  and  operations 
engineering,  as  well  as  plant  operati&ns 
itself. 

The  proposed  changes  to  technical 
specifications  6.5.2.2.  and  6.5.2.3  allow 
more  flexibility  in  the  appointment  of 
members  to  the  TNOB.  The  flexibility 
allows  the  board  to  benefit  from 
increased  management  involvement  as 
well  as  an  increased  level  of 
independence  and  different  points  of 
view  provided  by  TNOB  members  from 
outside  PGE.  Finally,  the  proposed 
change  to  technical  specification  6.5.2.6 
clarifies,  without  degrading,  the  board's 
quorum  requirements. 

Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  changes 
would  not  (1)  involve  a  significant 
increase  in  the"probability  or 
consequences  of  an  accident  previously 
evaluated  because  the  organizations 
affected  by  the  personnel  changes 
continue  to  perform  their  intended 


functions;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident 
because  the  changes  are  only  meant  to 
be  administrative  in  nature  and  improve 
operations  by  adding  personnel, 
increasing  management  involvement,  or 
providing  an  outsider's  point  of  view,  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety  because  the. changes 
are  meant  to  improve  safe  operations 
and  appear  to  be  consistent  with 
established  and  existing  regulations  and 
commitments.  Accordingly,  the  NRC 
staff  proposes  to  determine  that  the 
proposed  amendment  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Multnomah  County  Library, 
801  S.W.  10th  Avenue.  Portland,  Oregon. 

Attorney  for  licensee:  J.W.  Durham, 
Senior  Vice  President,  Portland  General 
Electric  Company,  121  S.W.  Salmon 
Street,  Portland.  Oregon  97204. 

NRC  Branch  Chief:  Edward  J.  Butcher. 
Acting. 

Power  Authority  of  The  State  of  New 
Yoric,  Docket  No.  50-286,  Indian  Point 
Unit  No.  3,  Westchester  County,  New 
York 

Date  of  amendment  request-  July  1, 
1985. 

Description  of  amendment  request: 
This  application  seeks  to  amend 
Sections  3.I.A.  3.3.A.  3.5.  4.1  and  6.9.2  of 
the  Technical  Specifications  concerning 
the  Low  Temperature  Overpressure 
Protection  System  (LTOPS). 

By  letters  dated  November  3, 1978  and 
August  24. 1979,  the  licensee  responded 
to  the  staffs  August  28. 1978  request  to 
provide  Technical  Specifications  for  the 
LTOPS.  This  amendment  request 
provides  the  results  of  a  reanalysis  of 
the  LTOPS  in  response  to  the  staffs 
September  7, 1982  letter  concerning 
possible  scenarios  (i.e.,  the  heat  input 
case  of  an  RCP  start  with  a  hotter  steam 
generator,  and  the  loss  of  one  D.C.  bus 
as  the  inititating  event  resulting  in  loss 
of  letdown  and  the  subsequent  single 
failure  of  PORV  powered  by  another 
D.C.  bus)  and  supersedes  in  its  entirety 
the  licensee's  Auust  24, 1979  submittal. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  these 
standards  by  providing  certain 
examples  (48  FR  14870).  One  of  the 
examples  of  actions  not  likely  to  involve 
a  significant  hazards  consideration 
relates  to  a  change  that  constitutes  an 
additional  limitation,  restriction,  or 
control  not  presently  included  in  the 
Technical  Specifications  (Example  ii). 

The  proposed  changes  to  the 
Technical  Specifications  do  not  change 
any  system  or  subsystem  but  rather 


develop  a  revised  LTOPS  PORV  setpoint 
limit  curve  and  impose  additional 
operating  restrictions  to  improve  safety 
at  Indian  Point  No.  3.  Therefore  the  staff 
proposes  to  determine  that  the 
amendment  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library. 
100  Martine  Avenue.  White  Plains.  New 
York  10601. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt.  10  Columbus  Circle.  New  York. 
New  York  10019. 

NRC  Branch  Chief  Steven  A.  Varga. 

Public  Service  Co.  of  Colorado,  Docket 
No.  50-267,  Fort  St.  Vrain  Nuclear 
Generating  Station,  Platteville,  Colorado 

Date  of  amendment  request-  June  21. 
1985. 

Description  of  amendment  request- 
The  proposed  changes  to  the  Technical 
Specifications  incorporate  the  standard 
guidance  for  instrumentation  setpoints 
and  allowable  values.  The  proposal 
would  provide  for  new  definitions  and 
new  formatting  for  plant  protective 
system  instrumentation.  In  most  cases, 
the  actual  trip  setpoints  are  the  same  or 
more  conservative  than  the  existing 
setpoint.  In  those  cases  where  the  new 
setpoint  is  less  conservative,  new, 
supporting  safety  analyses  have  been 
provided. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  these 
standards  by  providing  certain 
examples  (48  FR  14870).  The  examples 
of  actions  that  are  considered  not  likely 
to  involve  significant  hazards 
considerations  include:  "(i)  A  purely 
administrative  change  to  technical 
specifications:  for  example,  a  change  to 
achieve  consistency  throughout  the 
technical  specifications,  correction  of  an 
error,  or  a  change  in  nomenclature:  "(ii) 
A  change  that  constitutes  an  additional 
limitation,  restriction,  or  control  not 
presently  included  in  the  technical 
specifications:  for  example,  a  more 
stringent  surveillance  requirement  and 
"(vi)  A  change  which  either  may  result 
in  some  increase  to  the  probability  or 
consequences  of  a  previously-analyzed 
accident  or  may  reduce  in  some  way  a 
safety  margin,  but  where  the  results  of 
the  change  are  clearly  within  all 
acceptable  criteria  with  respect  to  the 
system  or  component  specified  in  the 
Standard  Review  Plan:  For  example,  a 
change  resulting  from  the  application  of 
a  small  refinement  of  a  previously  used 
calculational  model  or  design  method." 

Based  on  an  initial  review  of  the 
proposal,  the  various  portions  appear  to 
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be  representative  on  one  or  more  of  the 
above  examples:  (1)  The  new  defmilions 
and  revised  format  for  the  instrument 
setpoints  are  representative  of  examples 
(i)  and  (ii)  in  that  they  provide 
administrative  changes  to  achieve 
consistency  through  a  change  in 
nomenclature  and  also  constitute  an 
additional  limitation  in  the  form  of 
expressing  two  sets  of  limits  (Trip 
Setpoint  and  Allowable  Value);  (2)  new 
limits  and  associated  action  statements 
which  retain  the  present  setpoint  values 
are  also  administrative  changes  which 
are  proposed  to  achieve  consistency 
through  the  use  of  a  standard 
nomenclature;  and  (3)  the  new 
limitations  and  those  limits  for  which 
the  setpoint  values  have  been  revised 
are  representative  of  example  (vi)  in 
that  the  affected  accident  or  transient 
has  been  re-analyzed  to  better  define 
the  operational  conditions  which  are 
allowable  while  retaining  the 
acceptance  criteria  previously 
established.  Therefore,  the  staff 
proposed  to  find  that  the  above 
application  represents  an  action  which 
involves  no  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  Greeley  Public  Library,  City 
Complex  Building.  Greeley.  Colorado. 

Attorney  for  licensee:  Bryant 
ODonnell,  Public  Service  Company  of 
Colorado.  P.O.  Box  840,  Denver. 
Colorado  80201. 

NRC  Branch  Chief:  Dorwin  R.  Hunter. 

Southern  California  Edison  Company,  et 
al..  Docket  Nos.  50-361  and  50-362  San 
Onofre  Nuclear  Generating  Station, 
Units  2  and  3,  San  Diego  County. 
California 

Date  of  Amendment  Request:  May  30. 
1985  and  June  21, 1985  (Reference  PCN- 
193). 

Description  of  Amendment  Request: 
The  proposed  change  would  revise 
Technical  Specification  (TS)  3/4.9.12 
"Fuel  Handling  Building  Post-Accident 
Cleanup  Filter  System."  TS  3/4.9.12 
requires  the  operability  of  two 
independent  fuel  handling  building  post- 
accident  cleanup  filter  system 
(FHBPACFS)  trains.  The  purpose  of  the 
FHBP.^CFS  is  to  ensure  that  radioactive 
material  released  from  an  irradiated  fuel 
assembly  after  a  fuel  handling  accident 
will  be  filtered  through  the  HEPA  filter 
and  charcoal  absorbers.  The  action 
required  by  TS  3/4A12  if  one  of  the  two 
filter  systems  becomes  inoperable  is  to 
restore  the  inoperable  system  to 
operable  status  within  seven  days  or 
suspend  operation  involving  movement 
of  fuel  within  the  storage  pool  or 
operation  of  the  fuel  handling  machine 
over  the  storage  pool.  The  proposed 


change  would  revise  the  action  in  the 
event  of  one  of  the  two  filter  systems 
becoming  inoperable  to  require  that  the 
remaining  filter  system  be  placed  in 
operation  and  be  discharging  through  at 
least  one  train  of  HEPA  filters  and 
charcoal  absorbers.  The  proposed 
change  would  allow  fuel  handling 
operations  to  continue  indefinitely  while 
complying  with  these  action 
requirements. 

Basis  For  Proposed  No  Significant 
Hazards  Consideration  Determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  standards 
for  determining  whether  a  significant 
hazards  consideration  exists  by 
providing  certain  examples  (48  FR 
14870)  of  amendments  that  are 
considered  not  likely  to  involve 
significant  hazards  considerations. 
Example  (vi)  relates  to  a  change  which 
either  may  result  in  some  increased 
probability  or  consequences  of  a 
previously  analyzed  accident  or  may 
reduce  in  some  way  a  safety  margin  but 
where  the  results  of  the  change  are 
clearly  within  all  acceptable  criteria 
with  respect  to  the  system  or  component 
specified  in  the  Standard  Review  Plan 
(SRP).  SRP  Section  9.4.2,  "Spent  Fuel 
Pool  Area  Ventilation  System"  defines 
acceptance  criteria  for  the  FHBPACFS. 
The  purpose  of  the  FHBPACFS  is  to 
reduce  the  offsite  dose  consequences  of 
a  postulated  fuel  handling  accident.  In 
part,  SRP  9.4.2  requires  that  a  single 
active  failure  should  not  result  in  loss  of 
system  functional  performance 
capability.  This  requirement  is  satisfied 
by  two  independent  FHBPACFS  trains 
both  of  which  are  required  by  the  TS  to 
be  operable  whenever  spent  fuel  is  in 
the  fuel  storage  pool.  As  a  compensatory 
measure  when  one  train  is  out  of  service 
for  maintenance  the  TS  currently 
prohibits  fuel  handling  operation  if  the 
inoperable  train  is  not  returned  to 
service  within  seven  days.  The  proposed 
change  would  allow  fuel  handling 
operation  to  continue  beyond  the  seven 
days  if  the  inoperable  train  is  not 
returned  to  service  provided  that  the 
remaining  operable  train  is  placed  in 
operation  and  is  discharging  through  at 
least  one  train  of  HEPA  filters  and 
charcoal  absorbers.  Otherwise,  the 
proposed  change  would  require  that  fuel 
handling  operation  be  suspended.  The 
proposed  change  will  allow  SCE  to  take 
credit  for  the  less  restrictive  action 
statements  associated  with  operability 
of  this  system.  Standard  Review  Plan 
(SRP)  SecUon  9.4.2,  Spent  Fuel  Pool 
Area  Ventilation  System,  provides  the 
pertinent  technical  acceptance  criteria. 
As  stated  in  the  SRP,  the  Technical 
Specification  acceptance  criteria 
specifies  that  the  proposed  Technical 


Specifications  will  be  considered  to  be 
acceptable  if  they  are  consistent  with 
the  regulatory  guidance  contained  in  the 
Standard  Technical  Specifications 
(NUREG-0212).  Proposed  Change  NPF- 
10/15-193  makes  the  Technical 
Specification  3/4.9.12  action  statements 
consistent  with  Standard  Technical 
Specification  3/4.9.12.  Storage  Pool  Air 
Cleanup  System  and  are  therefore 
acceptable.  Therefore,  the  proposed 
change  is  similar  to  example  (vi)  and 
does  not  involve  significant  hazards 
consideration. 

Local  Public  Document  Room 
Location:  San  Clemente  Library.  242 
Avenida  Del  Mar,  San  Clemente, 
California  92672. 

Attorney  for  Licensee:  Charles  R. 
Kocher.  Esq.,  Southern  California  Edison 
Company,  2244  Walnut  Grove  Avenue. 
P.O.  Box  800,  Rosemead,  California 
91770  and  Orrick,  Herrington  &  Sutcliffe. 
Attn.:  David  R.  Pigott,  Esq..  600 
Montgomery  Street.  San  Francisco, 
California  94111. 

NRC  Branch  Chief:  George  W. 
Knighton. 

Tennessee  Valley  Authority.  Docket 
Nos.  50-259,  50-260  and  50-296,  Browns 
Ferry  Nuclear  Plant.  Units  1,  2  and  3, 
Limestone  County.  Alabama 

Date  of  amendment  request- 
September  23. 1982.  as  superseded  July 
21, 1983.  as  superseded  September  22. 
1983.  as  superseded  March  20, 1985. 

Description  of  amendment  request 
The  proposed  amendment  changes  the 
Technical  Specifications  (TS)  to  revise 
the  curves  of  reactor  pressure  versus 
minimum  temperature  for  ASME  Section 
XI  hydrostatic  pressure  testing,  heatup 
and  cooldown  following  shutdown  of  a 
unit,  and  core  criticality.  These  curves 
are  in  TS  Figure  3.6-1.  The  curves  were 
revised  to  reflect  more  realistic,  yet 
conservative,  values  of  vessel  beltline 
RTnot  based  on  material  analyses  and 
testing.  The  shift  in  RTnot  and  revision 
of  the  curves  is  done  to  accoimt  for  loss 
of  reactor  vessel  material  toughness  as  a 
result  of  accumulated  radiation 
exposure  to  the  vessel.  The  proposed 
amendment  also  updates  a  statement  to 
reflect  that  neutron  flux  wires,  used  as 
specimens  for  verification  of  calculated 
values  of  accumulated  exposure,  were 
removed  during  the  first  refueling  outage 
and  tested.  Figure  3.8-2,  "Change  in 
Charpy  V  Transition  Temperature 
versus  Neutron  Exposure"  is  proposed 
for  deletion.  This  figure  is  not  consistent 
with  USNRC  Regulatory  Guide  1.99  and 
should  be  removed  from  the  TS.  The 
proposed  amendment  would  also  update 
the  bases  to  reflect  current  status  of 
neutron  flux  wire  specimens  and  plans 


Federal  Register  /  Vol.  50.  No.  157  /  Wednesday.  August  14,  1985  /  Notices 


for  revising  Figure  3.8-1  based  on  tests 
of  the  specimens. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  proposed  revision  to  the  figure  of 
pressure  versus  temperature  is  a 
revision  in  a  less  restrictive  direction 
and  would  thus  appear  to  reduce  a 
safety  margin.  However,  in  its  submittal, 
the  licensee  has  addressed  the 
significant  hazards  consideration 
determination  required  by  10  CFR  50.92. 
In  its  determination,  the  licensee 
concludes  that  the  proposed  amendment 
will  not  involve  a  significant  increase  in 
probability  or  consequences  of  a 
previously  analyzed  accident,  that  it  will 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident,  and  that  it 
will  not  involve  a  reduction  in  a  margin 
of  safety.  The  licensee  states  that  the 
proposed  revision  reflects  conservative 
values  of  RT>nrr  for  the  reactor  vessel 
beltline  region,  and  that  the  revision 
provides  a  margin  of  safety  which 
complies  with  d)e  fracture  toughness 
requirements  of  10  CFR  Part  50 
Appendix  G.  We  have  reviewed  the 
licensee's  submittal.  Based  on  our 
review  of  the  licensee's  submittal  and 
our  evaluation  of  the  proposed  action, 
the  staff  finds  that  the  three  criteria 
specified  in  10  CFR  50.92(c)  have  been 
met.  Therefore,  the  staff  has  made  a 
proposed  determination  that  the 
application  for  amendment  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Athens  Public  Library.  South 
and  Forrest  Athens.  Alabama  35611. 

Attorney  for  licensee:  H.S.  Sanger,  Jr.. 
Esquire,  General  Counsel,  Tennessee 
Valley  Authority,  400  Commerce 
Avenue.  E  llB  33C,  Knoxville. 
Tennessee  37902. 

NRC  Branch  Chief:  Domenic  B. 
Vassallo. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-259,  50-260  and  50-296,  Browns 
Ferry  Nuclear  Plant,  Units  1. 2  and  3, 
Limestone  County,  Alabama 

Date  of  amendment  request:  June  6, 
1985. 

Description  of  amendment  request 
The  amendment  would  modify  the 
Technical  Specifications  to  revise  the 
remedial  action  requirement  for  action 
to  be  taken  in  event  a  reactor  protection 
system  instrument  charmel  is  failed  in 
an  unsafe  condition. 

Technical  Specifications  section  4.1.C 
contains  a  requirement  that  upon  the 
failure  of  a  reactor  protection  system 
(RPS)  channel  in  the  unsafe  condition  ail 
RPS  channels  monitoring  the  same 
variable  must  be  functionally  tested. 
This  testing  must  be  performed 
immediately  before  the  trtp  system 
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containing  the  failure  is  tripped.  The  trip 
system  may  be  in  the  untripped  position 
for  up  to  eight  hours  to  perform  the 
functional  test. 

The  proposed  revision  is  to  delete  the 
immediate  functional  test  requirement 
for  the  remaining  channels  and  replace 
it  with  a  requirement  to  trip  a  failed 
channel  within  one  hour  (unless  that 
action  would  cause  a  scram] . 
Associated  with  this  change  are 
additional  words  that  would  (1)  clarify 
the  fact  that  as  an  alternative  to  the 
action  statement  which  applies  when 
one  trip  system  is  affected,  the  licensee 
may  select  the  action  statement 
applicable  when  both  trip  systems  are 
affected,  and  (2)  place  a  two-hour  time 
limit  on  leaving  an  inoperable  channel 
untripped  when  it  would  cause  a  scram. 

The  June  6, 1985  amendment  request 
supersedes  an  earlier  September  21, 
1984  request  (49  FR  42835). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  for  making  a  "no  significant 
hazards  consideration"  determination 
by  providing  certain  examples  (48  FR 
14870).  On  of  the  examples  of  an 
amendment  not  likely  to  involve  a 
significant  hazards  consideration  is: 
"(vi)  A  change  which  either  may  result 
in  some  increase  to  the  probability  or 
consequences  of  a  previously-analyzed 
accident  or  may  reduce  in  some  way  a 
safety  margin,  but  where  the  results  of 
the  change  are  clearly  within  all 
acceptable  criteria  with  respect  to  the 
system  or  component  specified  in  the 
Standard  Review  Plan;  for  example,  a 
change  resulting  from  the  application  of 
a  small  refinement  of  a  previously  used 
calculation  model  or  design  method." 

In  developing  remedial  action 
requirements,  consideration  is  given  to: 
The  operability  of  redundant  or  diverse 
systems;  the  probability  of  an  event 
taking  place  during  the  condition 
restoration  time  which  would  be 
influenced  by  the  limiting  condition  for 
operation;  the  reliability  of  the 
redundant  or  diverse  systems:  and  the 
risk  of  inducing  an  undesirable  incident 
while  performing  the  remedial  action 
(for  example,  the  thermal  transients 
induced  by  a  shutdown  and  cooldown). 

The  proposed  amendment  would 
delete  an  existing  requirement  that, 
when  one  instrument  channel  is  found  to 
be  inoperable,  the  remaining  channels 
monitoring  the  same  parameter  are  to  be 
immediately  tested.  This  change  may 
reduce  the  safety  margin.  However, 
tripping  the  failed  channel  within  one 
hour  instead  of  eigbt  hours  should 
increase  the  safety  margin.  The  net 
results  are  that  the  probability  of  a 


previously-analyzed  accident  may  or 
may  not  in  some  way  be  increased. 
However,  the  proposed  change  is 
consistent  with  section  3.3.1  of  the  BWR 
Standard  Technical  Specifications 
which  serve  as  a  basis  for  assessing 
conformance  to  the  Standard  Review 
Plan  of  BWR  Reactor  Protection  System 
Instrumentation  Technical 
Specifications.  The  proposed 
amendment  is  therefore,  encompassed 
by  an  example  for  which  no  significant 
hazards  consideration  is  likely  to  exist. 

The  staff  has.  therefore,  made  a 
proposed  determination  that  the 
proposed  amendments  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Athens  Public  Library.  South 
and  Forrest  Athens,  Alabama  35611. 

Attorney  for  licensee:  RS.  Sanger.  Jr.. 
Esquire.  General  Counsel.  Tennessee 
Valley  Authority,  400  Commerce 
Avenue.  E  llB  33C.  Knoxville. 
Tennessee  37902. 

NRC  Branch  Chief:  Domenic  B. 
Vassallo. 

Virginia  Electric  Power  Company, 
Docket  Nos.  50-338  and  50-339.  North 
Anna  Power  Station,  Units  No.  1  and  No. 
2.  Louisa  County,  \'irginia 

Date  of  amendment  request  April  1. 
1985. 

Description  of  amendment  request 
The  proposed  changes  would  revise  the 
Technical  Specification  (TS)  by  reducing 
the  required  minimum  number  of 
monitored  detector  thimbles  from  38  to 
26.  These  thimbles  are  used  to  obtain  a 
flux  map  for  the  routine  monthly 
surveillance  of  hot  channel  factors.  The 
proposed  use  of  26  thimbles  for  flux 
mapping  would  only  be  allowed  when 
38  thimbles  were  unavailable  due  to 
thimble  blockage  or  inoperable  movable 
incore  detector  equipment  The 
proposed  change  (26  thimbles)  for 
verifying  hot  channel  factors  would 
require  that  additional  uncertainty 
factors  be  applied  to  the  measured  hot 
channel  factors  in  order  to  ensure 
compliance  with  TS  requirements. 

Plant  conditions  can  occur  where  the 
normal  monthly  surveillance  of  hot 
channel  factors  cannot  be  completed 
due  to  the  unavailabifity  of  the  required 
number  (38  thimbles)  and  plant 
shutdown  is  required  even  though  there 
is  no  actual  violation  of  the  hot  channel 
factors.  In  order  to  avoid  a  forced 
reactor  outage,  the  proposed  change  is 
justified  by  analysis  which 
demonstrates  that  all  hot  channel 
factors  can  be  accurately  monitored  if 
additional  proposed  uncertainties  are 
added  to  the  measured  hot  channel 
factor  values.  Based  on  the  analvsis. 
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uncertainty  values  were  derived  whit 
must  be  applied  to  channel  peaking 
factor  measurements  in  addition  to  the 
present  measurement  and 
manufacturing  uncertainty  values.  The 
additional  uncertainty  factors  are  1%  for 
F  "  Mu  H  (nuclear  enthalpy  rise  hot 
channel  factor),  2%  for  Fq  (heat  flux  hot 
channel  factor],  and  1%  for  F  „  (radial 
heat  flux  hot  channel  factor).  These 
factors  are  valid  for  26  thimbles 
provided  there  are  at  least  four  thimbles 
per  core  quadrant  as  opposed  to  the 
presently  required  38  thimbles  with  at 
least  two  thimbles  per  core  quadrant. 

Finally,  it  is  noted  that  use  of  the 
proposed  minimum  of  26  thimbles  will 
reduce  the  station  man-rem  exposure  by 
reducing  the  number  of  at-power 
containment  entries  for  repairing  the 
movable  incore  detector  system. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
conseuences  of  an  accident  previously 
evaluated;  or  (2)  Create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safety. 

Based  on  the  discussion  above,  the 
probability  of  occurrence  or  the 
consequences  of  a  malfunction  of 
equipment  important  to  safety 
previously  evaluated  in  the  NA-1&2 
Updated  Final  Safety  Analysis  Report 
(UFSAR)  is  not  increased.  Also,  the 
possibility  of  a  new  or  different  kind  of 
accident  from  that  which  was  previously 
evaluated  in  the  NA-1&2  UFSAR  has 
not  been  created  because  the  proposed 
change  only  modifies  a  surveillance 
hardware  reuquirement  without 
reducing  the  capability  of  the  hardware 
to  perform  its  intended  function.  Finally, 
the  margin  of  safety  as  described  in  the 
Bases  section  for  any  part  of  the  NA- 
142  TS  is  not  reduced  since  the 
additional  uncertainty  values  that  are 
applied  to  the  measured  hot  channel 
peaking  factors  provide  a  result  that  is 
equivalent  or  conservative  to  flux  map 
analyses  results  obtained  in  accordance 
with  the  current  NA-1&2  TS. 

Therefore,  based  on  the  above,  the 
proposed  amendments  will  not  result  in 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  considered,  will  not  create 


the  possibility  of  a  new  or  different 
accident  from  any  evaluated  previously, 
and  will  not  significantly  reduce  a  safety 
margin.  Therefore,  the  NRC  staff 
proposes  to  detemine  that  the  standards 
for  determining  that  a  license  involves 
no  significant  hazards  consideration  are 
met,  and  that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendments  would  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
locations:  Board  of  Supervisors  Office, 
Louisa  County  Courthouse,  Louisa, 
Virginia  23093  and  the  Alderman 
Library,  Manuscript"  Department, 
University  of  Virginia,  Charlottesville, 
Virginia  22901. 

Attorney  for  licensee:  Michael  W. 
Maupin,  Esq.,  Hunton,  Williams,  Gay 
and  Gibson,  P.O.  Box  1535,  Richmond, 
Virginia  23212. 

NRC  Branch  Chief:  Edward  J.  Butcher, 
Acting. 

Yankee  Atomic  Electric  Company, 
Docket  No.  50-29,  Yankee  Nuclear 
Power  Station,  Franklin  County. 
Massachusetts 

Date  of  amendment  request:  March  28, 
1984,  with  additional  information  May  3, 
1984,  and  supplemented  May  7, 1985. 

Description  of  amendment  request: 
The  proposed  Technical  Specification 
(TS)  change  would  revise  the  limitation 
on  the  minimum  amount  of  time  spent 
fuel  must  be  allowed  to  decay  before  the 
spent  fuel  pit  roof  hatches,  temporary 
gate  and  shielding  panels  can  be  move. 
Current  TS  require  spent  fuel  to  decay  at 
least  90  days  before  these  hatches, 
panels  and  gates  are  allowed  to  be 
moved.  The  proposed  change  would 
permit  movement  of  this  equipment  over 
the  spent  fuel  pit  with  less  radioactive 
decay,  and  base  the  required  amount  of 
radioactive  decay  on  the  number  and 
location  of  newly  discharged  spent  fuel 
assemblies. 

The  proposed  TS  change  would  also 
restrict  movement  of  the  cask  hatch 
cover  from  traveling  over  spent  fuel. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  standards 
for  making  a  no  significant  hazards 
consideration  determination  by 
providing  certain  examples  (April  6, 
1983.  48  FR  14870).  Example  (vi)  is  a 
change  which  may  either  result  in  some 
increase  in  the  probability  or 
consequences  of  a  previously  analyzed 
accident,  or  reduce  in  some  way  a  safety 
margin,  but  where  the  results  of  the 
change  are  clearly  within  all  acceptable 
criteria  with  respect  to  the  system  or 
component  specified  in  the  Standard 


Review  Plan;  for  example,  a  change 
resulting  from  the  application  of  a  small 
refinement  of  a  previously  used 
calculational  model  or  design  method. 
Example  (ii)  involves  a  change  that 
constitutes  an  additional  limitation, 
restriction,  or  control  not  presently 
included  in  the  TS. 

The  proposed  change  for  revising  the 
time  limitation  for  decay  of  spent  fuel 
before  allowing  the  movement  of 
hatches,  gates,  and  panels  is  consistent 
with  example  (vi).  The  current 
limitations  in  the  TS  were  based  on 
assumptions  and  models  that  are  more 
conservative  than  current  NRC  criteria. 
The  assumptions  and  models  used  in  the 
analysis  of  the  proposed  change  are  the 
NRC  accepted  assumptions  and  models 
of  NUREG-0612.  (Control  of  Heavy 
Loads  at  Nuclear  Power  Plants)  and 
Standard  Review  Plan  Section  15-7.4. 
"Radiological  Consequences  of  Fuel 
Handling  Accidents."  The  proposed 
change  for  restricting  movement  of  the 
cask  hatch  cover  is  consistent  with 
example  (ii).  in  that  it  provides  an 
additional  restriction  not  presently  in 
the  TS. 

Therefore,  the  staff  proposes  to 
determine  that  the  requested  actions 
would  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Greenfield  Community  College. 
1  College  Drive,  Greenfield, 
Massachusetts  01301. 

Attorney  for  licensee:  Thomas  Dignan. 
Esquire.  Ropes  and  Gray.  225  Franklin 
Street.  Boston.  Massachusetts  02110. 

NRC  Branch  Chief  John  A.  Zwolinski. 

PREVIOUSLY  PUBLISHED  NOTICES 
OF  CONSIDERATION  OF  ISSUANCE 
OF  AMENDMENTS  TO  OPERATING 
UCENSES  AND  PROPOSED  NO 
SIGNIFICANT  H.^ZARDS 
CONSIDERATION  DETERMINATION 
AND  OPPORTUNITY  FOR  HEARING 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  because  time  did  not 
allow  the  Commission  to  wait  for  this  bi- 
weekly notice  "^hey  are  repeated  here 
because  the  bi-weekly  notice  lists  all 
amendments  proposed  to  be  issued 
involving  no  significant  hazards 
consideration  determination. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 
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Pacific  Gas  and  Electric  Company, 
Diablo  Canyon  Nuclear  Power  Plant, 
Unit  1.  San  Luis  Obispo,  California 

Date  of  amendment  requests:  May  14, 
1985,  which  encopasses  requests  dated 
January  30.  April  12  and  April  24, 1985. 

Brief  description  of  amendment:  The 
amendment  would  revise  the  Technical 
Specifications  to  incorporate  new  and 
additional  Radiological  Effluent 
Technical  Specifications. 

Date  of  publication  of  individual 
notice  in  Federal  Register:  June  11, 1985 
(50  FR  .4603). 

Expiration  date  of  individual  notice: 
July  11, 1985. 

Local  Public  Document  Room 
Location:  California  Polytechnic  State 
University  Library,  Documents  and 
Maps  Department,  San  Luis  Obispo, 
California  93407. 

Pacific  Gas  and  Electric  Company. 
Diablo  Canyon  Nuclear  Power  Plant. 
Unit  1.  San  Luis  Obispo.  California 

Date  of  amendment  requests:  May  14, 
1985. 

Brief  description  of  amendment:  The 
amendment  would  revise  the  Technical 
Specification  on  "Electrical  Power 
Systems,  Surveillance  Requirements" 
concerning  surveillance  test 
requirements  for  the  fuel  oil  used  by  the 
emergency  diesel  generator. 

Date  of  publication  of  individual 
notice  in  Federal  Register  June  17, 1985 
(50  FR  25136). 

Expiration  date  of  individual  notice: 
July  17. 1985. 

Local  Public  Document  Room 
Location:  California  Polytechnic  State 
University  Library.  Documents  and 
Maps  Department.  San  Luis  Obispo, 
CHlifornia  93407. 

PaciFic  Gas  and  Electric  Company, 
Diablo  Canyon  Nuclear  Power  Plant, 
Unit  1,  San  Luis  Obispo,  California 

Date  of  amendment  requests:  May  14, 
May  20  and  May  30. 1985. 

Brief  description  of  amendment:  The 
amendment  would  revise  the  Technical 
Specifications  to  eliminate 
typographical  errors,  provide  additional 
clarification,  improve  consistency, 
adjust  nomenclature,  modify  the 
reporting  requirements  to  bring  them 
into  conformance  with  the  guidance  in 
CJeneric  Letter  83^3,  bring  portions  of 
the  Specifications  into  conformance 
with  current  NRC  staff  positions, 
incorporate  Unit  2  information  where 
appropriate,  and  make  other  minor 
changes. 

Date  of  publication  of  individual 
notice  in  Federal  Register  June  18. 1985 
(50  FR  25352). 

Expiration  date  of  individual  notice: 
July  18, 1985. 


Local  Public  Document  Room 
Location:  California  Polytechnic  State 
University  Library.  Documents  and 
Maps  Department,  San  Luis  Obispo. 
California  93407. 

NOTICE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACILITY 
OPERATING  LICENSE 

During  the  period  since  publication  of 
the  last  bi-weekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated.  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pi-rsuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  if  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendments.  (2)  the  amendments,  and 
(3)  the  Commission's  related  letters. 
Safety  Evaluations  and/or 
Environmental  Assessments  as 
indicated.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  N.W.  Washington,  D.C.. 
and  at  the  local  public  document  rooms 
for  the  particular  facilities  involved.  A 
copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555.  Attention: 
Director.  Division  of  Licensing. 


Arkansas  Power  k  Light  Company. 
Docket  No.  50-313.  Arkansas  Nudear 
One,  Unit  No.  1.  Pope  County.  Aikasnas 

Date  of  application  for  amendment- 
Match  1. 1985. 

Brief  description  of  amendment  The 
amendment  revises  the  Technical 
Specifications  to  reflect  specific  time 
intervals  in  terms  of  Effective  Full 
Power  days  for  Axial  Power  Shaping 
Rod  insertion  limits. 

Date  of  issuance:  July  25. 1985. 

Effective  date:  July  25, 1985. 

Amendment  No.:  97. 

Facility  Operating  License  No.  DPR- 
51.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  23. 1985  (50  FR  15006). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  July  25. 1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University!  Russellville,  Arkansas 
72801. 

Baltimore  Gas  &  Electric  Company, 
Docket  Nos.  50^317  and  50-318.  Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  No*.  1 
and  2,  Calvert  County,  Maryland 

Date  of  application  for  amendments: 
May  10, 1965  as  supplemented  by  letter 
dated  May  31, 1985. 

Brief  description  of  amendments:  The 
amendments  changed  the  Unit  1  and 
Unit  2  Technical  Specifications  to  reflect 
alternate  qualifications  for  the  shift 
technical  advisor  (STA)  as  described  in 
TS  6.2.2.  "Facility  Staff." 

Date  of  issuance:  August  1, 1965. 

Effective  date:  August  1. 1985. 

Amendment  Nos.:  106  and  87. 

Facility  Operating  License  Nos.  DPR- 
53  and  DPR-69.  Auiendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  19, 1985  (50  25480  at 
25482). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  August  1. 1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Calvert  Coimty  Library,  Prince 
Frederick.  Maryland. 

Carolina  Power  &  Light  Company, 
Docket  No.  50-325.  Brunswick  Steam 
Electric  Plant.  Unit  1,  Brunswick  County. 
North  Carolina 

Date  of  application  for  amendment 
March  18, 1985. 

Brief  description  of  amendment  The 
amendment  changes  the  Technical 


32806 


Federal  Register  /  Vol.  50.  No.  157  /  Wednesday.  August  14.  1985  /  Notices 


Specification  Tables  3.3.3-1,  3.3.3-2,  and 
4.5.5-1  to  reflect  modifications  to  the 
Automatic  Depressurization  System  by 
removing  the  high  pressure  trip  from  the 
logic  sequence  and  adding  a  manual 
inhibit  switch  thus  eliminating  the  need 
for  manual  actuation  to  ensure  core 
coverage. 

Date  of  issuance:  July  30, 1985. 

Effective  date:  July  30, 1985. 

Amendment  No.:  87. 

Facility  Operating  License  No.  DRP- 
71.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  the  Federal 
Register  April  23, 1985  (50  FR  16000). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  July  30, 1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Southport.  Brunswick  County 
Library,  109  W.  Moore  Street,  Southport, 
North  Carolina  28461. 

Carolina  Power  &  Light  Company, 
Docket  No.  50-325,  Brunswick  Steam 
Electric  Plant,  Unit  1,  Brunswick  County, 
North  Carolina 

Date  of  application  for  amendment- 
April  26, 1985,  as  supplemented  July  2, 
1985. 

Brief  description  of  amendment:  The 
amendment  changes  the  Technical 
Specifications  to  incorporate  revised 
minimum  critical  power  ratio  (MCPR) 
values,  revised  maximum  average 
planar  linear  heat  generation  rate 
(MAPLHGR)  values  for  the  new 
BP8DRB299  fuel  type,  additional 
MAPLHGR  values  for  fuel  types 
P8DRB285.  P8DRB265H,  and  P8DRB299, 
and  the  deletion  of  references  to  the  old 
8X8  fuel  type  which  has  been  removed 
from  the  core.  The  amendment  permits 
reload  and  operation  for  Cycle  5. 

Date  of  issuance:  July  30, 1985. 

Effective  date:  July  30, 1985. 

Amendment  No.:  86. 

Facility  Operating  License  No.  DPR- 
71.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  19, 1985  (50  FR  25482). 

The  supplement  dated  July  2. 1985 
corrects  an  editorial  error  of  page  5-1 
that  omitted  Section  5.1.3.  Section  5.1.3 
was  inserted  by  Amendment  No.  62 
dated  December  27, 1983  but 
erroneously  omitted  from  this 
amendment  request. 

This  is  an  administrative  change  that 
has  no  significance  for  this  amendment. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaulation  dated  July  30. 1985. 

No  significant  hazards  consideration 
comments  received:  No. 


Local  Public  Document  Room 
location:  Southport,  Brunswick  County 
Library,  109  W.  Moore  Street,  Southport, 
North  Carolina  28461. 

Carolina  Power  &  Light  Company, 
Docket  Nos.  50-325  and  50-324, 
Brunswick  Steam  Electric  Plant,  Units  1 
and  2,  Brunswick  County,  North 
Carolina 

Date  of  application  for  amendment: 
September  7, 1985,  as  supplemented 
April  13. 1984,  May  7,  and  July  2, 1985. 

Brief  description  of  amendment  The 
amendments  change  the  Technical 
SpeciHcations  by  revising  Section  3/ 
4.6.1  to  revise  the  surveillance 
requirements  and  the  associated 
footnote  relative  to  the  31 -day  interval 
for  primary  containment  integrity 
demonstration.  i 

Date  of  issuance:  July  30, 1985.  ' 

Effective  date:  July  30, 1985. 

Amendment  No.:  88  and  113. 

Facility  Operating  License  Nos.  DPR- 
71  and  DPR-62.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  20. 1984  (49  FR  25354). 

The  May  7, 1985  letter  transmitted 
Technical  Specifications  that  delineated 
the  areas  which  were  secured  in  a 
closed  position.  This  was  not  new 
information  but  it  had  not  previously 
been  explicitly  identified  in  the 
Technical  Specifications.  In  addition, 
two  administrative  corrections  were 
made,  one  to  make  wording  of  the 
footnote  consistent  with  the  BWR-4 
Standard  Technical  Specifications  and 
one  to  correct  an  error  in  a  Specification 
number  referenced  in  TS  4.6.1. I.e.  On 
July  2, 1985,  the  licensee  noted  that  the 
RWCU  room  should  more  properly  be 
identified  as  the  RWCU  penetration 
triangle  room  to  avoid  any  confusion. 
The  information  in  the  May  7,  and  July  2, 
1985  submittals  was  not  considered  to 
be  a  significant  change  in  the  content  of 
the  amendment  and  therefore  a 
supplemental  notice  was  not  issued. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  July  30, 1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Southport,  Brunswick  County 
Library,  109  W.  Moore  Street,  Southport, 
North  Carolina  28461. 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County.  North  Carolina 

Date  of  application  for  amendments: 
April  3, 1985.  as  supplemented  May  14 
and  June  12. 1985. 


Brief  description  of  amendments:  The 
amendments  incorporate  into  the  Unit  2 
license  authority  to  receive,  possess, 
and  store  irradiated  fuel  assemblies 
from  the  Oconee  Nuclear  Station  under 
the  same  conditions  as  authorized  by 
the  Unit  1  license.  The  Unit  1  license  is 
amended  to  reflect  the  granting  of  this 
authority  to  Unit  2. 

Date  of  issuance:  July  26, 1985. 

Effective  date:  July  26, 1985. 

Amendment  Nos.  44  and  25. 

Facility  Operating  License  Nos.  NPF- 
9  and  NPF-17.  Amendments  revised  the 
licenses. 

Date  of  initial  notice  in  Federal 
Register:  May  22. 1965  (50  FR  21152). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  July  26, 1985 
and  an  Environmental  Assessment 
dated  June  18, 1985  (50  FR  25804). 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Location:  Atkins  Library,  University  of 
North  Carolina,  Chariotte,  (UNCC 
Station),  North  Carolina  28223. 

Florida  Power  Corporation,  el  al.. 
Docket  No.  50-302.  Crystal  River  Unit 
No.  3  Nuclear  Generating  Plant,  Citrus 
County,  Florida 

Date  of  application  for  amendment: 
February  14, 1985,  as  supplemented  June 
19, 1985. 

Brief  description  of  amendment:  The 
amendment  deletes  from  the  TSs  the 
surveillance  requirements  for  reactor 
vessel  irradiation  speciments.  as 
suggested  in  NRC's  letter  to  the  Babcock 
&  Wilcox  Owners  Group  dated  May  8, 
1985.  Instead,  the  licensee  has 
committed  to  conform  to  the  Integrated 
Materials  Vessel  Surveillance  Program 
(BAW  1543,  Rev.  2)  approved  in  that 
NRC  letter.  Any  changes  to  that  program 
would  require  NRC  approval. 

Date  of  issuance:  July  29, 1985. 

Effective  date:  July  29, 1985. 

Amendment  No.:  80. 

Facility  Operating  License  No.  DPR-72. 

Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  26. 1985  (50  FR  26420). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  July  29, 1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Location:  Crystal  River  Public  Library, 
668  N.W.  First  Avenue,  Crystal  River, 
Florida. 
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Florida  Power  Corproation,  et  al., 
Docket  No.  50-302,  Crystal  River  Unit 
No.  3  Nuclear  Generating  Plant,  Citrus 
County,  Florida 

Date  of  application  for  amendment: 
Mey  1, 1985,  as  supplemented  June  14 
and  19, 1985,  and  July  8. 1985. 

Brief  description  of  amendment:  This 
amendment  allows  for: 

(1)  Actuation  testing  of  the  High 
Pressure  Injection  pumps  and  valves 
(HPI)  in  Mode  6  (Refueling): 

(2)  Performance  of  HPI  Flow  Balance 
Test  during  Mode  3  (Hot  Standby); 

(3)  Emergency  Diesel  Generator  (EDG) 
Load  Test  during  Mode  3:  and 

(4)  A  one-time  waiver  of  the  18-month 
requirement  for  certain  EDG  Load  Tfests 
until  Mode  3  during  startup  for  Cycle  6. 

Date  of  issuance:  July  23. 1985. 

Effective  date:  July  23. 1985. 

Amendment  No.:  79. 

Facility  Operating  License  No.  DPR- 
72.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  21, 1985  (50  FR  25802). 

Since  the  initial  notice,  the  licensee 
supplemented  the  application  by  letters 
dated  June  19  and  July  8, 1985.  The 
submittal  of  June  19, 1985.  is  simply 
clarification  regarding  the  mode  in 
which  the  HPI  flow  balance  test  is  to  be 
performed,  and  does  not  affect  the 
initial  no  significant  hazards 
determination  or  the  substance  of  the 
amendment.  The  submittal  of  July  8. 
1985,  deals  with  the  effective  dale  for  a 
portion  of  the  amendment  and  does  not 
affect  the  substance  of  the  amendment. 
Therefore,  renoticing  of  the  proposed 
amendment  is  not  warranted.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  July  23, 1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Location:  Crystal  River  Public  Library. 
668  N.W.  First  Avenue,  Crystal  River. 
Florida. 

GPU  Nuclear  Corporation,  et  al..  Docket 
No.  50-289.  Three  Mile  Island  Nuclear 
Station,  Unit  No.  1,  Dauphin  County. 
Pennsylvania 

Date  of  application  for  amendment: 
March  5, 1985. 

Brief  description  of  amendment:  This 
amendment  incorporates  into  the 
Technical  Specifications  the  licensee's 
commitments  regarding  the  control  of 
heavy  loads  and  specifically  the 
potential  drop  of  a  fuel  cask. 

Date  of  issuance:  July  30, 1985. 

Effective  date:  July  30, 1985. 

Amendment  No.  109. 


Facility  Operating  License  No.  DPR- 
50.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  23. 1985  (50  FR  16005). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  July  30, 1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Publication 
Section,  State  Library  of  Pennsylvania. 
Education  Building.  Commonwealth  and 
Walnut  Streets,  Harrisburg, 
Pennsylvania  17126. 

Indiana  and  Michigan  Electric  Company, 
Docket  No.  50-316,  Donald  C.  Cook 
Nuclear  Plant,  Unit  No.  2,  Berrien 
County,  Michigan. 

Date  of  application  for  amendments: 
June  2, 1978,  supplemented  by  letters 
dated  July  21, 1978,  August  18, 1978, 
October  5. 1978,  and  September  22. 1980. 

Brief  description  of  amendments:  This 
amendment  for  the  Donald  C.  Cook 
Nuclear  Plant.  Unit  No.  2  removes 
License  Condition  4  of  Amendment  No. 
6  issued  June  16;  1978.  when  required  the 
licensee  to  qualify  Barton  764 
transmitters  used  in  safety-related 
circuits  inside  containment  and  to 
replace  all  Foxboro  E13DM  and  EllGM 
transmitters  in  safety-related  circuits 
inside  containment  with  qualified 
transmitters.  The  initial  letter  from  the 
licensee  is  supplemented  by  letters 
dated  July  21. 1978.  August  18. 1978. 
October  5. 1978,  and  September  22, 1980. 
The  licensee  has  completed  the 
Replacement  of  the  Foxboro 
transmitters  as  required,  and  has 
submitted  the  information  to  document 
the  qualification  of  the  Barton 
transmitters. 

Date  of  issuance:  July  22, 1985. 

Effective  date:  July  22. 1985. 

Amendment  No.:  70. 

Facilities  Operating  License  No. 
DPR-74.  Amendment  deletes  License 
Condition  4  of  Amendment  No.  6  issued 
June  16. 1978. 

Date  of  initial  notice  in  Federal 
Register  September  21. 1983  (48  FR 
43138). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  July  22, 1985. 

No  significant  hazards  consideration 
comments  received:  None. 

Local  Public  Document  Room 
location:  Maude  Reston  Palenske 
Memorial  Library,  500  Market  Street.  St. 
Joseph.  Michigan  49085. 


Rochester  Gas  and  Electric  Corporation. 
Docket  NO.  50-244.  R.  E.  Ginna  Nuclear 
Power  Plant.  Wayne  County,  New  Yodc 

Date  of  application  for  amendment 
September  13. 1982. 

Brief  description  of  amendment-  The 
amendment  allows  low  power  physics 
testing  prior  to  or  during  certain  valve 
testing. 

Date  of  issuance:  July  25, 1985. 

Effective  date:  July  25, 1985. 

Amendment  No.  9 

Facility  Operating  License  No.  DPR- 
18.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  21, 1983  (48  FR 
43143). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  July  25, 1985. 

No  significant  hazards  consideration 
comments  received:  No. 

iMcal  Public  Document  Room 
location:  Rochester  Public  Library.  115 
South  Avenue.  Rochester.  New  York 
14610. 

Rochester  Gas  and  Electric  Corpontiao, 
Docket  No.  50-244.  R.  E.  Ginna  Nuclear 
Power  Plant  Wayne  County,  New  Yotk 

Date  of  application  for  amendment 
August  1, 1983. 

Brief  description  of  amendment  The 
amendment  approves  Technical 
Specification  changes  relating  to 
overpressure  protection  system 
operabihty,  refueUng  water  storage  tank 
volume,  process-to-actuator  response 
time  testing  and  service  water  pump 
power  supply. 

Date  of  issuance:  July  30. 1985. 

Effective  date:  July  30, 1985. 

Amendment  No.  11. 

Facility  Operating  License  No.  DPR- 
18.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  22. 1983  (49  FR 
52824). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  July  30. 1965. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Rochester  Public  Library,  115 
South  Avenue,  Rochester,  New  York 
14610. 

Rochester  Gas  and  Electric  Corporatioii, 
Docket  No.  50-244,  R.E.  Ginna  Nuclear 
Power  Plant.  Wayne  County,  New  Yock 

Date  of  applicant  for  amendment 
January  18, 1984,  as  supported  by  letters 
dated  July  31, 1984, 1984,  September  7. 
1984.  and  July  30. 1985. 
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Brief  description  of  amendment  The 
amendment  modifies  the  Technical 
Specifications  by  removal  of  the 
restriction  on  the  movement  of  spent 
fuel  casks  with  the  Auxiliary  Building 
Crane. 

Date  of  Issuance:  July  3a  1985. 

Effective  date:  July  30. 1985. 

Amendment  No.  10. 

Operating  License  No.  DPR-ld. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  noticx  in  Federal 
Register  April  25, 1984  (49  FR  17871). 

The  Commission's  related  evaluation 
of  the  amraidment  is  contained  in  a 
Safety  Evaluation  dated  December  31, 
1984  and  a  letter  dated  July  30. 1985. 

No  significant  hazards  consideration 
comments  received:  NJo. 

Local  Public  Document  Room 
location:  Rochester  Public  Library,  115 
South  Avenue,  Rochester,  New  York 
14610. 

Rochester  Gas  and  Electric  Corporatioa, 
Docket  No.  50-244,  R.E.  Ginna  Nuclear 
Power  Plant.  Wayne  County,  New  York 

Date  of  application  for  amendment 
September  14. 1984.  as  superseded 
February  21, 1985. 

Brief  description  of  amendment  The 
amendment  adds  limiting  conditions  for 
operation  and  surveillance  requirements 
to  the  Technical  Specifications  for 
various  plant  modifications  required  by 
TMl  Action  Plan  Items  covered  by 
Gneric  Letter  83-37.  These  modifications 
are:  (2)  Reactor  coolant  system  vents 
(ILBl);  (2)  Noble  Gas  Effluent  Monitors 
(ILF.l.l);  (3)  Containment  High-Range 
Radiation  Monitor  (n.F.1.3):  (4) 
Containment  Pressure  Monitor  (II.F.1.4); 
(5)  Containment  Water  Level  Monitor 
{n.F.1.5);  (6)  Containment  Hydrogen 
Monitor  (ILF.l.e);  (7)  Instrumentation  for 
Detection  of  Inadequate  Core  Cooling 
(II.F.2);  and  (8)  Control  Room 
Habitability  Requirements  (ni.D.3.4). 

Date  of  Issuance:  July  30, 1985. 

Effective  date:  July  30, 1985. 

Amendment  No.  9. 

Facility  Operating  License  No.  DPR- 
18.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  21, 1984  (59  FR  20987). 

The  Commissions  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  July  30, 1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Rochester  Public  Library,  115 
South  Avenue,  Rochester.  New  York 
14610. 


Sacramento  Municipal  Utility  District, 
Docket  No.  50-312.  Rancho  Seco 
Nuclear  Generating  Station,  Sacramento 
County,  California 

Date  of  application  for  amendment 
June  20, 1984,  as  revised  February  25, 
1985. 

Brief  description  of  amendment  The 
amendment  revises  the  Technical 
Specifications  to  (1)  change  the  closure 
times  of  several  containntent  isolation 
valves  in  3.6-1  and  (2)  require  that  leak 
rate  testing  of  the  equipment  hatch  and 
fuel  transfer  tube  seals  after  each 
opening  be  performed  prior  to  when 
containment  integrity  is  required  by 
Specification  3.6.1. 

Date  of  Issuance:  July  3a  1985. 

Effective  date:  July  30. 1985. 

Amendment  No.  72. 

Facility  Operating  License  No.  DPR- 
54.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  June  24, 1985  (50  FR  23550). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  July  3a  1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Saramento  City-County 
Library,  828 1  Street,  Sacramento, 
California. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-259,  50-260  and  50^296,  Browns 
Jerry  Nuclear  Plant,  Units.  1.  2  and  3. 
Limestone  County.  Alabama 

Date  of  application  for^amendment 
Novermber  19, 1984. 

Brief  description  of  amendment  The 
amendments  change  the  Technical 
Specifications  to  delete  requirements 
associated  with  the  condenser  low 
vacuum  funcfion. 

Date  of  issuance:  July  8, 1985. 

Effective  date:  Within  90  days  of  the 
date  of  issuance. 

Amendment  Nos.:  118, 113  and  89. 

Facility  Operating  License  Nos.  DPR- 
33,  DPR-52  and  DPR-68.  Amendments 
revised  to  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  27, 1985  (50  FR  8008). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evalualtion  dated  July  8. 1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Plant,  Unit  Nos.  1  and  2, 
Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  application  for  amendment 
February  29, 1984  as  modified  June  7, 
1984. 


Brief  description  of  amendments:  The 
amendments  incorporated  limiting 
conditions  for  operation  (LCOs)  for  the 
Reactor  Coolant  Vents  system  for  Point 
Beach  Nuclear  Plant,  Units  1  and  2. 

Date  of  issuance:  July  22, 1985. 

Effective  date:  20  days  from  the  date 
of  issuance. 

Amendment  Nosj  93  and  97, 

Facility  Operating  License  Nos.  DPR- 
24  and  DPR-27.  Amendments  revised 
the  Techiucal  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  20, 1964  (49  FR  253,50  at 
25381). 

Renoticed  September  28. 1984  (48 
38390  at  38413). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  July  22, 1965. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Joseph  P.  Maim  Library,  1516 
Sixteenth  Street  Two  Rivers, 
Wisconsin. 

Wisconsin  Electric  Power  Compcmy, 
Docket  Nos.  50-286  and  50-301,  Point 
Beach  Nuclear  Plant.  Unit  Nos.  1  and  2. 
Town  of  Two  Creeks.  Manitowoc 
County,  WisconuD 

Date  of  application  for  amendments: 
October  26, 1964. 

Brief  description  of  amendments:  The 
amendments  modified  steam  generator 
inservice  inspection  requirements  under 
Technical  Specification  15.4.2.A  deleted 
a  limiting  condition  for  operation  for  the 
Auxiliary  Feedwater  System  and 
modified  reporting  requirements  to  be 
consistent  with  10  CFR  50.73. 

Date  of  issuance:  July  26, 1985. 

Effective  date:  20  days  from  the  date 
of  issuance. 

Amendment  Nos.:  95  and  99. 

Facility  Operating  License  Nos.  DPR- 
24  and  DPR-27.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  February  27, 1985  (50  FR  7979 
at  8011). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  July  26, 1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Joseph  P.  Mann  Library.  1516 
Sixteenth  Street,  Two  Rivers, 
Wisconsin. 


Federal  Register  /  Vol.  50,  No.  157  /  Wednesday,  August  14.  1985  /  Notices 


32809 


Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Plant,  Unit  Nos.  1  and  2. 
Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  application  for  amendments: 
January  30, 1985. 

Brief  description  of  amendments:  The 
amendments  changed  the 
underfrequency  trip  setpoint  for  reactor 
coolant  pumps,  changed  the  related 
basis  and  corrected  a  typographical 
error  concerning  reference  to  to  another 
section  in  the  Technical  Specifications. 

Date  of  issuance:  July  22. 1985. 

Effective  date:  20  days  from  the  date 
of  issuance. 

Amendment  Nos.:  94  and  98. 

Facility  Operating  License  Nos.  DPR- 
24  and DPR-27.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  27, 1985  (50  PR  12132  at 
12167). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  July  22. 1985. 

No  significant  hazards  consideration 
comments  received:  Mo. 

Local  Public  Document  Room 
location:  Joseph  P.  Mann  Library.  1516 
Sixteenth  Street.  Two  Rivers, 
Wisconsin. 

Wisconsin  Public  Service  Corporation, 
Docket  No.  50-305.  Kewaunee  Nuclear 
Power  Plant.  Kewaunee  County, 
Wisconsin 

Date  of  application  of  amendment: 
March  29. 1985. 

Brief  description  of  amendment: 
Amendment  provides  Radiological 
Effluent  Technical  Specifications  for  the 
Kewaunee  Plant. 

Date  of  issuance:  July  29, 1985. 

Effective  date:  Upon  issuance,  to  be 
implemented  by  January  1, 1985. 

Amendment  No.  64. 

Facility  Operating  License  No.  DPR- 
43:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  4, 1985  (50  FR  23558). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  July  29. 1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  Wisconsin, 
Library  Learning  Center,  2420  Nicolet 
Drive,  Green  Bay,  Wisconsin  54301. 


NO-nCE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACILITY 
OPERATING  LICENSE  AND  HNAL 
DETERMINATION  OF  NO 
SIGNinCANT  HAZARDS 
CONSIDERATION  AND 
OPPORTUNITY  FOR  HEARING 
(EXIGENT  OR  EMERGENCY 
CIRCUMSTANCES) 

During  the  period  since  publication  of 
the  last  bi-weekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the  standards 
and  requirements  of  the  Atomic  Energy 
Act  of  1954.  as  amended  (the  Act),  and 
the  Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment  and  Proposed 
No  Significant  Hazards  Consideration 
Determination  and  Opportunity  for 
Hearing.  For  exigent  circumstances,  a 
press  release  seeking  public  comment  as 
to  the  proposed  no  significant  hazards 
consideration  determination  was  used, 
and  the  State  was  consulted  by 
telephone.  In  circumstances  where 
failure  to  act  in  a  timely  way  would 
have  resulted,  for  example,  in  derating 
or  shutdown  of  a  nuclear  power  plant,  a 
shorter  public  comment  period  (less 
than  30  days)  has  been  offered  and  the 
State  consulted  by  telephone  whenever 
possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for  a 
hearing  from  any  person,  in  advance  of 
the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significnt  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have  been 
issued  and  made  effective  as  indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 


with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  «tatement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  apphcation  for 
amendment.  (2)  the  amendment  to 
'  Facility  Operating  License,  and  (3)  the 
Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment,  and  indicated.  All  of  these 
items  are  available  for  pubHc  inspection 
at  the  Commission's  Public  Document 
Room.  1717  H  Street.  NW..  Washington. 
D.C..  and  at  the  local  public  document 
room  for  the  particular  facility  involved. 

A  copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  D.C.  20555.  Attention: 
Director,  Division  of  Licensing. 

The  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendments.  By 
September  13, 1985.  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the  ^ 

subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Dometic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  Hied  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
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property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceedings  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  Bfteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
htigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplememt  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

Since  the  Commission  has  made  a 
final  determination  that  the  amendment 
involves  no  significant  hazards 
consideration,  if  a  hearing  is  requested, 
it  will  not  stay  the  effectiveness  of  the 
amendment.  Any  hearing  held  would 
take  place  while  the  amendment  is  in 
effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC.  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street,  N.W., 
Washington,  D.C.,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  N4is80uri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  foHowing  message 
aJdressed  to  [Branch  Chief):  petitioner's 
name  and  telephone  number  date 


petition  was  mailed;  plant  name:  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Executive  Legal  Director,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request,  that  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request.  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714{a)(l)(i)-{v)  and 
2.714(d). 

Consolidated  Edison  Company  of  New 
York,  Docket  No.  50-247,  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  County,  New  York 

Date  of  application  for  amendment- 
February  28, 1985,  as  supplemented  July 
5,1985. 

Brief  description  of  amendment-  The 
amendment  revises  the  Technical 
Specifications  to  reflect  revised  pressure 
temperatures  limitations  for  reactor 
coolant  system  heat  up,  cooldown  and 
hydrostatic  test  through  fifteen  effective 
full  power  years. 

Date  of  issuance:  July  22, 1985. 

Effective  date:  July  22, 1985. 

Amendment  No.:  96. 

Facilities  Operating  License  No.  DPR- 
26:  Amendment  revised  the  Technical 
Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  Yes.  April  23. 1985  (50  FR 
16002)  and  reissued  July  10.  1985  (50  FR 
28131). 

Comments  received:  No. 

The  Commission's  related  evaluation 
is  contianed  in  a  Safety  Evaluation 
dated  July  22, 1985. 

Attorney  for  licensee:  Brent  L. 
Brandenburg,  Esq.,  4  Irving  Place,  New 
York,  New  York  10003. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10610. 

Washington  Public  Power  Supply 
System,  Docket  No.  50-397,  WNP-2, 
Richland,  Washington 

Date  of  amendment  request  February 
27, 1985. 

Brief  description  of  amendment 
request  This  amendment  revised  the 
WNP-2  license  by  modifying  the 


Technical  specifications,  Emergency 
Core  Cooling  System  Actuation 
Instrumentation,  Tables  3.3.3-1,  3.3.3-2 
and  4.3.3.1-1  to  permit  replacemet  of  the 
High  Pressure  Coolant  System  pump 
discharge  pressure  signal  with  a  "pump 
running"  signal  taken  directly  from  the 
pump  breaker. 

Date  of  issuance:  June  25, 1985. 

Effective  date:  June  25, 1985. 

Amendment  No.:  13. 

Facilities  Operating  L  icense  No.  NPF- 
21:  Amendment  revised  the  Technical 
Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  No. 

The  Commission's  related  evaluation   . 
is  contianed  in  a  Safety  Evaluation 
dated  June  25, 1985. 

Attorney  for  licensee:  Bishop,  Couk, 
Liberman,  Purcell  and  Reynolds,  1200 
Seventeenth  Street  NW.,  Washington, 
DC.  20038. 

Local  Public  Document  Room 
location:  Richland  Public  Library,  Swift 
and  Northgate  Streets,  Richland, 
Washington  99352. 

Washington  Public  Power  Supply 
System,  Docket  No.  50-397,  WNP-2, 
Richland,  Washington 

Date  of  amendment  request  March  13, 
1965. 

Brief  description  of  amendment 
request:  This  amendment  revises  the 
WNP-2  license  by  modifying  the 
Technical  Specifications,  Isolatin 
Actuation  Instrumentation,  Tables  3.3.2- 
1,  3.3.2-2,  3.3.2-3  and  4.3.2.1-1  to  change 
some  of  the  Isolation  Actuation 
Instrumentation,  their  trip  setpoints  and 
their  allowable  values.  These  changes 
are  made  to  refiect  more  realistic  values 
as  determined  by  actual  plant  operation 
and  as  required  by  the  Technical 
Specifications  themselves.  In  addition 
this  amendment  will  change  the  delta 
temperature — high  signal  to  a 
temperature — high  signal  for  isolation 
actuation  from  the  Residual  Heat 
Removal  (RHR)  heat  exchange  area  and 
correct  an  inconsistency  in  the  quality 
assurance  record  retention 
requirements. 

Date  of  issuance:  June  25, 1985. 

Effective  date:  June  25, 1985. 

Amendment  No.:  12. 

Facilities  Operating  License  No.  NFP- 
21:  Amendment  revised  the  Technical 
Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  No. 

The  Commission's  related  evaluation 
is  contianed  in  a  Safety  Evaluation 
dated  June  25, 1985. 
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Attorney  for  licensee:  Bishop,  Cook. 
Liberman.  Purcell  and  Reynolds.  1200 
Seventeenth  Street.  NW..  Washington. 
D.C.  20036. 

Local  Public  Document  Room 
location:  Richland  Public  Libray.  Swift 
and  Northgate  Streets.  Richland 
Washington  99352. 

Washington  Public  Power  Supply 
System,  Docket  No.  50-397,  WNP-2, 
Richland,  Washington 

Date  of  amendment  request:  May  16. 
1985. 

Brief  description  of  amendment 
request:  This  amendment  revises  the 
WNP-2  license  by  modifying  the 
Technical  Speciflcations.  Emergency 
Core  Cooling  System  Actuation 
Instrumentation.  Table  3.3.3-1.  3.3.2-2 
and  4.3.3.1-1  to  remove  the  Automatic 
Depressurization  System's  {ADSJ  high 
drywell  pressure  instrumentation  and 
add  inhibit  switches  to  the  ADS  logic. 

Date  of  issuance:  June  25. 1985. 

Effective  date:  June  25, 1985. 

Amendment  No.  11. 

Facility  Operating  License  No.  NPF- 
21  Amendment  revised  the  Technical 
Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  No. 

The  Commission's  related  evaluation 
is  contained  in  a  Safety  Evaluation 
dated  June  25. 1985. 

Attorney  for  Licensee:  Bishop,  Cook. 
Liberman,  Purcell  &  Reynolds  1200 
Seventeenth  Street  NW.  Washington. 
D.C.  20036. 

Local  Public  Document  Room 
Location:  Richland  Public  Library.  Swift 
and  Northgate  Streets,  Richland, 
Washington  99352. 

Washington  Public  Power  Supply 
System,  Docket  No.  50-397,  WNP-2. 
Richland,  Washington 

Date  of  amendment  request:  June  18. 
1985. 

Brief  description  of  amendment 
request:  1\\\b  amendment  revises  the 
WNP-2  license  by  modifying  the 
Technical  Specifications  to  change 
several  of  the  Primary  Containment 
Penetration  Conductor  Overcurrent 
Protective  Fuses  to  provide  consistency 
with  fuses  actually  installed  for 
overcurrent  protection  as  a  result  of 
previous  design  changes. 

Date  of  issuance:  June  25, 1985. 

Effective  date:  June  25, 1985. 

Amendment  No.  14. 

Facility  Operating  License  No.  NPF- 
21  Amendment  revised  the  Technical 
Specifications. 

{*ublic  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  No. 


The  Commission's  related  evaluation 
is  contained  in  a  Safety  Evaluation 
dated  June  25, 1985. 

Attorney  for  the  licensee:  Bishop, 
Cook,  Liberman,  Purcell  &  Reynolds 
1200  Seventeenth  Street  NW. 
Washington.  D.C.  20036. 

Local  Public  Document  Room 
Location:  Richland  Public  Library.  Swift 
and  Northgate  Streets,  Richland, 
Washington  99352. 

Dated  at  Bethesda,  Maryland  this  8th  day 
of  August  1985. 

For  the  Nuclear  Regulatory  Commission. 
Dominic  C.  Di  lanni. 

Acting  Chief.  Operating  Reactors  Branch  No. 

3.  Division  of  Licensing. 

(FR  Doc.  85-19328  Filed  8-13-85;  8:45  amj 

BIU.INC  COOE  7SM-01-M 

(Docket  No.  50-458] 

Gulf  States  Utilftles  Co.  Environmental 
Assessment  and  Finding  of  No 
Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is  issuing 
exemptions  from  certain  requirements  of 
10  CFR  Part  50  to  Gulf  States  Utilities 
Company  (the  applicant]  for  the  River 
Bend  Station,  Unit  1  facility  located  in 
West  Feliciana  Parish,  Louisiana. 

Environmental  Assessment 

A.  Control  Panel  1ENB'PNL04A 
Identification  of  the  Proposed  Action 

The  exemption  would  allow  a  delay  in 
the  completion  of  the  seismic 
qualification  of  control  panel 
1EN'B*PNL04A.  This  scheduler 
exemption  from  the  requirements  of 
General  Design  Criteria  2,  "Design  Bases 
For  Protection  Against  Natural 
Phenomena"  would  require  completion 
of  the  seismic  qualification  of  the 
control  panel  prior  to  exceeding  5 
percent  of  rated  power.  The  exemption 
is  in  accordance  with  the  applicant's 
request  dated  August  12, 1985. 

The  Need  for  the  Proposed  Action 

The  exemption  is  required  to  facilitate 
fuel  loading  and  the  continued  progress 
of  preoperational  and  sfariup  testing 
programs. 

Environmental  Impacts  of  the  Proposed 
Action 

The  125v  dc  control  panel 
1ENB*PNL04A  is  located  in  the  Control 
Building  and  provides  control  power  to 
the  4.2  kV  IE  switchgear  lENS'SWGlA. 
the  480v  load  centers  lEJS'LDClA  and 
IEJS*LDC2A.  and  the  125v  dc  switchgear 
lENB'SWGOlA.  The  125v  dc  control 
panel  is  required  to  support  equipment 
necessary  for  the  shutdown  of  the  plant. 


The  environmentaUmpact  with 
respect  to  this  exemption  is  related 
solely  to  the  potential  increased 
probabiUty  of  a  failure  of  this  panel 
during  and  following  a  seismic  event 
However,  the  potential  increase  of  the 
probability  of  a  release  of  a  significant 
amount  of  radioactive  material  resulting 
from  the  exemption  being  granted  is 
small.  During  low  power  operation, 
fission  product  inventories  and  decay 
heat  generation  rates  are  much  lower 
than  at  full  power  so  much  more  time  is 
available  to  respond  to  abnormal 
events.  Moreover,  the  applicant  stated 
in  their  letter  of  August  7. 1965  that  the 
125v  dc  control  panel.  lENB'PNliHA.  is 
similar  to  equipment  already  seismically 
qualified  for  use  at  River  Bend  S'ation. 
The  overall  weight  of  the  subject  panel 
is  975  lb  versus  875  lb  for  the  qualified 
panel  The  differences  between  the  two 
panels  are  so  minor  that  there  is 
sufficient  confidence  about  the  seismic 
capability  of  the  subject  paneL 

Alternative  to  the  Proposed  Action 

Because  the  staff  has  concluded  that 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
exemption,  any  alternative  to  this 
exemption  will  have  either  no 
environmental  impact  or  greater 
environmental  impact. 

The  principal  alternative  would  be  to 
deny  the  requested  exemption.  This 
would  not  reduce  the  environmental 
impacts  of  plant  operations  and  would 
result  in  unwarranted  delays  in  power 
ascensioiL 

B.  Air  Operated  Valves  (1 DFR  'AOV144 
and  145)  for  Pool  Pumpback  System 

Identification  of  Proposed  Action 

The  exemption  would  allow  a  delay  in 
the  replacement  of  the  operators  of 
valves  lDFR*AOVl44  and 
lDFR*AOVl45  in  the  suppression  pool 
pumpback  system  (SPPS).  This 
schedular  exemption  from  the 
requirements  of  General  Design  Criteria 
2,  "Design  Bases  For  Protection  .Against 
Natural  Phenomena"  would  require 
replacement  of  the  operators  of  these 
valves  with  qualified  op>erators  prior  to 
exceeding  5  percent  of  rated  power.  The 
exemption  is  in  accordance  with  the 
applicant's  request  dated  August  12, 
1985. 

The  Need  for  the  Proposed  Action 

The  exemption  is  required  to  facilitate 
fuel  loading  and  the  continued  progress 
of  preoperational  and  startup  testing 
programs. 
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Environmental  Impacts  of  the  Proposed 
Action: 

1DFR-AOV144  and  lDFR'AOl45  are 
air-operated  values  in  a  recently 
installed  suppression  pool  pumpback 
system  (SPPS).  Installation  of  the  SPPS 
(which  returns  water  which  may  have 
leaked  through  an  unisolable  passive 
failure  from  the  suppression  pool) 
includes  replacement  of  non-safety 
related  sump  pumps  and  the  operators 
of  these  valves  with  safety-related 
components.  The  pumps  have  been 
replaced  and  provided  with  a  Class  IE 
power  supply.  However,  the  operators  of 
these  valves  have  not  yet  been  replaced. 
The  operators  have  been  ordered  and 
will  be  installed  prior  to  operation 
above  5  percent  of  full  rated  power. 
Following  a  seismic  event  and  the 
passive  failure  which  leaks  from  the 
suppression  pool,  these  valves  can  be 
manually  operated  to  provide  the  SPPS 
function  within  30  minutes.  Following  a 
LOCA  and  the  passive  failure  which 
leaks  from  the  suppression  pool,  the 
solenoid  which  controls  the  air  supply  to 
the  operator  may  fail.  In  the  event  these 
valves  fail  to  close  (the  fail-safe 
position)  the  water  from  the  auxiliary 
building  floor  drain  sump  would  be 
pumped  to  the  radwaste  system  instead 
of  the  suppression  pool.  The  only  event 
which  would  require  that  this  water  be 
pumped  to  the  suppression  pool  would 
be  an  Emergency  Core  Cooling  System 
(ECCS)  line  break  in  the  cresent  area. 
The  probability  of  an  ECCS  pipe  break 
in  this  area  for  the  short  time  prior  to 
exceeding  5  percent  of  rated  power  is 
ver>'  small.  Furthermore  an  accident 
occurring  below  5  percent  of  rated 
power  which  would  require  the  use  of 
the  suppression  pool  would  require  less 
suppression  pool  water  than  the  design 
basis  accident.  Therefore  the  probability 
in  the  event  of  an  ECCS  pipe  break  in 
the  cresent  area  concurrent  with  an 
accident  requiring  suppression  pool 
water  is  extremely  small. 

Alternative  to  the  Proposed  Action 

Because  the  staff  has  concluded  that 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
exemption,  any  alternative  to  this 
exemption  will  have  either  no 
environmental  impact  or  greater 
environmental  impact. 

The  principal  alternative  would  be  to 
deny  the  requested  exemption.  This 
would  not  reduce  the  environmental 
impacts  of  plant  operation  and  would 
result  in  unwaiTanted  delays  in  power 
ascension. 


Alternative  Use  of  Resources 

These  actions  of  the  granting  of  the 
exemptions  A  and  B  discussed  above  do 
not  involve  the  use  of  resources  not 
previously  considered  in  connection 
with  the  "Final  Environmental 
Statement  Related  to  the  Operation  of 
River  Bend  Station"  dated  January  1985. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  I 

applicant's  requests  that  support  the 
above  requested  exemptions.  The  NRC 
staff  did  not  consult  other  agencies  or 
persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  requested  exemptions. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  requested  actions  will  not  have 
a  signficant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  requests  for  the 
exemptions  as  listed  herein,  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room 
1717  H  Street.  NW..  Washington.  DC. 
20555  and  at  the  Government 
Documents  Department,  Louisiana  Slate 
University.  Baton  Rouge.  Louisiana. 

Dated  at  Belhesda,  Maryland,  this  12th  day 
of  August  1985. 

For  The  Nuclear  Regulatory  Commission. 
Thomas  M.  Novak, 

Assistant  Director  for  Licensing,  Division  of 
Licensing.  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  85-19456  Filed  8-13-85;  8:45  a.-tij 
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OFFICE  OF  MANAGEMENT  AND      : 
BUDGET  I 

Issua.'^ce  of  Transmittal  Memorandum 
No.  1  Amending  0MB  Circular  No.  A- 
76  (Revised)  "Performance  of 
Commercial  Activities" 

agency:  Office  of  Management  and 
Budget. 

action:  Final  issuance  of  Transmittal 
Memorandum  No.  1  amending  0MB 
Circular  No.  A-76  (Revised). 
"Performance  of  Commercial  I 

Activities." 

summary:  The  Circular  requires 
agencies  to  compare  periodically  the 
cost  of  in-house  performance  of 
commercial  activities  with  private  sector 
performance  to  determine  the  most 
economical  means  of  obtaining  support 
services.  This  Transmittal  Memorandum 


updates  several  of  the  cost  factors 
applied  in  A-76  cost  studies.  This 
includes:  Federal  employees  fringe 
benefit  factors;  the  mark-up  rates  for 
material  and  supply  services  provided 
by  the  General  Services  Administration; 
and  the  Federal  income  tax  table  used  to 
estimate  contractor  tax  payments. 

SUPPLEMENTARY  INFORMATION:  On 

January  12. 1983,  OMB  published  a  draft 
revision  to  OMB  Circular  No.  A-76  for  a 
60-day  public  comment  period.  That 
period  was  extended  to  120  days  for 
Congress.  Comments  on  the  Federal 
fringe  benefit  factors,  and  particularly 
the  retirement  factor,  were  received 
from  agencies,  businesses  and  employee 
groups. 

When  the  Circular  was  revised  on 
August  4, 1983,  its  issuing  notice  advised 
that  the  retirement  factor  would  be 
revised  in  the  near  future.  Subsequently, 
OMB  consulted  with  the  Office  of 
Personnel  Management,  the  U.S. 
General  Accounting  Office,  the 
Department  of  Labor  and  the  Social 
Security  Administration.  OMB  also 
consulted  with  the  Department  of  the 
Treasury  and  the  General  Services 
Administration  on  the  tax  tables  and 
nSA  mark-up  rales.  Cost  factors  had  not 
been  updated  in  several  years  and  were 
out  of  date. 

Following  is  a  summary  of  major 
comments,  grouped  by  subject,  and  a 
response  to  each,  including  a  brief 
description  of  changes — if  any — made  to 
the  final  Circular  as  a  result  of  the 
comments. 

A.  Agency  Costs  for  the  Retirement 
Factor 

Comment:  Many  commenters 
recommended  that  the  retirement  cost 
factor  be  7%  of  payroll,  which  is  the 
contribution  employing  agencies  make 
for  Federal  retirement  purposes. 

Response:  Employee  and  agency 
contributions  are  not  the  sole  source  of 
funds  for  the  Civil  Service  Retirement 
System  (CSRS).  Payments  are  also  made 
by  the  Treasury  under  Pub.  L.  91-93.  The 
27.9%  cost  factor  represents  the 
percentage  of  every  pay  check  that 
should  be  contributed  over  the  total 
career  of  each  employee  of  a  group  of 
new  entrants  to  pay  for  the  benefits 
received  by  the  group  (the  "normal 
cost").  It  is  a  "dynamic"  actuarial  cost  in 
that  it  includes  assumptions  about  the 
rate  of  inflation.  Dynamic  normal  cost 
methodology  was  also  employed  in  1979 
to  derive  the  previous  20.4%  of  payroll 
cost  factor.  The  comment  to  use  the  7% 
agency  contribution  was  not  accepted, 
as  it  would  significantly  understate  the 
true  cost  of  the  retirement  factor. 
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B.  Consistency  of  A-76  Retirement  Cost 
Factor  With  Office  of  Personnel 
Management  Valuation 

Comment:  Several  commenters 
objected  to  the  previous  retirement  cost 
factor  of  20.4%  of  payroll  on  the  grounds 
that  it  was  inconsistent  with  the 
Government's  own  valuation  of  that  cost 
by  the  Office  of  Personel  Management. 
The  General  Accounting  Office 
recommended  that  the  Circular  use  the 
normal  dynamic  cost  for  the  Civil 
Service  Retirement  System  annually 
provided  to  the  Congress  by  OPM.  The 
comment  was  accepted. 

C.  Treatment  of  Unfunded  Liability 

Comment:  Several  commenters 
recommended  that  the  retirement  factor 
be  raised  to  include  amortization  of  the 
unfunded  liability  of  the  CSRS.  It  was 
argued  tliat  the  Government's  cost 
factor  should  meet  the  same  standards 
private  plans  must  abide  by  under  the 
Employee  Retirement  Income  Security 
Act  of  1974.  On  that  basis,  a  cost  factor 
of  85.1%  was  recommended. 

A  commenter  objected  to  the 
retirement  cost  factor  in  the  belief  that  it 
included  costs  connected  with  the  CSRS 
unfunded  liability. 

Response:  Costs  associated  with  the 
unfunded  liability  are  set  and  will  not  be 
affected  by  contracting-out  activities. 
Decisions  made  on  the  most  cost- 
efficient  way  to  perform  a  function,  i.e., 
in-house  or  contract  out,  should  be 
based  upon  the  most  appropriate 
measure  of  the  prospective  cost  of  the 
Civil  Service  Retirement  System,  not  the 
cost  of  those  already  retired.  The 
prospective  cost  of  CSRS  benefits  is  its 
full  dynamic  normal  cost,  or  34.9%  of 
payroll.  The  cost  to  the  employer  is 
27.9%  with  the  rest  contributed  by 
employees.  This  cost  factor  does  not 
include  amortization  of  the  unfunded 
hability. 

D.  Impact  of  Attrition  on  the  Retirement 
Cost  Factor 

Comment:  A  few  commenters 
objected  to  the  normal  dynamic 
retirement  cost  factor  on  the  grounds 
that  it  did  not  consider  the  impact  of 
employee  attrition.  They  argued  that  the 
cost  factor  should  be  lowered,  as  many 
employees  leave  Government  service 
before  becoming  eligible  for  retirement. 

Response:  We  took  no  action  on  this 
recommendation,  as  the  normal  dynamic 
cost  model  considers  the  impact  of 
attrition. 

E.  Economic  Assumptions  Used  To 
Derive  Retirement  Costs 

Comment:  Several  commenters 
recommended  that  the  same  economic 


assumptions  used  by  the  Social  Security 
Administration  be  used  in  developing 
the  CSRS  normal  dynamic  cost.  Hay 
Associates  estimated  in  1982  that  the 
use  of  intermediate  Social  Security 
assumptions  would  make  the  civil 
service  retirement  factor  24.32%. 
Response:  Estimates  of  salary 
increases  and  interest  rates  for  civil 
service  retirement  purposes  are  based 
upon  long-term  historical  trends.  We 
consulted  with  the  Office  of  Personnel 
Management  and  the  U.S.  General 
Accounting  Office,  and  there  was 
agreement  that  the  use  of  the 
Government's  share  of  the  full  dynamic 
normal  cost  of  the  retirement  system  as 
reported  to  Congress  pursuant  to  Pub.  L. 
95-595  was  appropriate. 

F.  Medicare  Costs 

Comment:  An  agency  pointed  out  that 
the  Department  of  Treasury  has 
scheduled  increases  in  Federal  payroll 
deductions  for  the  FICA  hospital 
insurance  tax  to  1.35%  in  1985  and  1.45% 
after  1985. 

Response:  We  updated  the  FICA  rates 
accordingly. 

G.  GSA  Material  and  Supply  Services 
Mark-Up  Rates 

Comment:  The  General  Services 
Administration  recommended  that  we 
lower  two  of  the  GSA  material  and 
supply  services  mark-up  rates.  More 
efficient  operations  at  GSA  and  the 
revised  A-78  cost-comparison  process 
have  lowered  Government  costs. 

Response:  The  comment  waS 
accepted. 

H.  Social  Security 

Comment-  In  their  comments  on  the 
proposed  revision  to  the  fringe  benefit 
factors,  several  employee  oi-ganizations 
recommended  that  additional  cost 
factors  be  added  or  revised.  They 
recommended  that  Social  Security 
benefits  for  contract  workers  be 
included  for  cost  comparison  purposes. 

Response:  Comparison  of  Social 
Security  with  the  Civil  Service 
Retirement  System  implies  parallels  that 
do  not  exist.  Social  Security  is  not 
financed  on  the  same  basis  as  a  private 
pension  fund,  with  large  reserves 
accumulated  ard  invested  to  bear 
interest  to  pay  large  part  of  future 
benefits.  Instead,  Social  Security  is  a 
universal  social  insurance  system, 
financed  on  a  current-cost  (or  "pay-as- 
you-go")  basis,  with  current  taxes  used 
to  pay  current  benefits  and  modest 
reserves  maintained  for  use  in 
temporary  situations  where  income  is 
less  than  outgo.  To  apply  actuarial 
methodology  appropriate  for  a  pension 


plan  to  such  a  current-cost  system 
would  be  inappropriate. 

With  regard  to  the  financial  status  of 
Social  Security,  under  the  Intermediate 
II-B  assumptions  in  the  1984  report  to 
the  trustees  of  the  Social  Security  cash- 
benefits  trust  funds,  the  old-age. 
survivors  and  disability  insurance 
(OASDI)  program  is  financially  sound, 
in  both  the  short-range  and  over  the 
long-range  future. 

I.  Income  Tax  Table 

Comment:  Commenters  pointed-out 
that  the  tax  system  had  undergone 
significant  changes  in  recent  years  and 
that  the  Tax  Rate  Table  used  to  estimate 
corporate  income  tax  payments  was  out- 
of-date. 

Response:  The  comment  was 
accepted,  and  the  Department  of  the 
Treasury  advised  us  on  the  appropriate 
rates  to  apply. 

OMB  Contracts:  Mr.  Peter  Durant  or 
Mr.  David  Muzio.  Office  of  Federal 
Procurement  Policy,  Office  of 
Management  and  Budget.  726  Jackson 
Place.  NW..  Room  9013,  Washington, 
B.C.  2C5C3,  telephone  (?02)  395-6810. 
Joseph  R.  Wright,  Jr., 
Acting  Director. 

CIRCULAR  NO.  A-76— Revised  ITransmittal 
Memorandum  No.  IJ 

To  the  Heads  of  Executive  Departments  and 
Establishments 

Subject:  Performance  of  Commercial 
Activities 

This  memorandum  updales  several  cost 
Factors  used  in  the  Circular's  cost  comparison 
process. 

This  me.iiorandum  revises  the  Circular's 
Supplement  to: 

1.  Update  the  standard  Federal  employees' 
fringe  benefit  factors  used  in  the  A-76  cost 
comparison  process: 

2.  Under  the  mark-up  rates  for  materia!  and 
supply  services  provided  by  the  General 
Services  Admiiiistration:  and 

3.  Update  the  Federal  income  tax  table 
used  to  estimate  contractor  tax  payments. 

The  fringe  benefit  cost  factors  are  being 
revised  after  consultation  with  the  Office  of 
Personnel  Management  the  Department  of 
Labor  and  the  General  Accounting  Office, 
and  after  review  of  public  comments  received 
in  1933  when  the  Circular  was  published  for 
comment  in  the  Federal  Register.  Identical 
retirement  and  Medicare  cost  factors  are  to 
be  applied  to  newly  hired  employees  (who 
are  subject  to  Social  Security)  entering 
Federal  service  after  December  31. 1983,  for 
the  duration  of  Title  11  of  Pub.  L  9S-542, 
Federal  Employees'  Retirement  Contribution 
Temporary  Adjustment  Act  of  1S83. 
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Fnng*  bsnaM  factor 

Com  as 

a 
paream- 

undar 
1983 

dredar 

Revised 
cost 

R©t»efTient 

Insurance  (Heaim  A  iMf. . 

204 
3.7 
1.9 
1.3 

27  9 
47 

Omer  Frmge  BeneMs 

1  8 

Madcars  (1905  cormtMHon) 

1  35 

The  standard  retirement  rate  to  be  used  in 
the  A-76  cost  comparison  is  the 
Government's  share  of  the  full  dynamic 
normal  cost  of  the  retirement  system  as 
reported  by  the  Office  of  Personal 
Management  in  its  Annual  Report  to 
Congress  made  pursuant  to  Pub.  L  95-395. 

More  efficient  operations  in  the  General 
Services  Administration  and  the  revised  A 
cost  comparison  process  have  lowered  two  of 
the  mark-up  rates  for  GSA  material  and 
supply  services. 


6 


GSA  matarul  and  supply  services 


Previous  I  Revised 

fnarK-io  >  man<H4> 

rale  rate 

(per-      I     (per 

I)  I  carnage) 


Wtiolesale  and  Store  Ovect  CMiveiy     . 

_  Retail  

'  Nonslore  Orect  Oelniery  and  Compre- 
Nipsive  F^ederai  Supply  Scfiedules 


11 
23 


Changes  in  Federal  tax  laws  led  to  the 
updating  of  the  Federal  income  tax  table. 

1.  Revisions  to  the  Circular 

A.  The  following  revisions  are  made  to 
paragraph  D.3.g.  on  page  IV-10  of  Part  IV  of 
the  Circular's  Supplement  (Cost  Comparison 
Handbook): 

■g.  Fringe  Benefits  or  PICA — (Column  C). 

(1)  Muliply  the  following  Government-wide 
standard  factors  by  the  appropriate  basic  pay 
(column  F). 

(a)  The  standard  retirement  cost  factor  to 
be  used  is  the  Government's  share  of  the  full 
dyriamic  normal  cost  of  the  retirement  system 
as  reported  by  0PM  in  its  Annual  Report  to 
Congress  pursuant  to  Pub.  L  95-595.  This  rate 
will  be  established  annually  by  OPM.  (The 
current  rate  is  27.9  percent  of  payroll.) 

(b)  The  Government  of  factor  to  be  used  for 
Federal  employee  insurance  (life  and  health) 
benefits,  based  on  actual  cost,  is  4.7  percent, 
plus  an  additional  1.35  percent  for  Medicare 
(up  to  annual  salary  limitations  placed  on 
employees  covered  under  FICA).  The  cost 
factor  for  medicare  increases  to  1.45  percent 
in  1986. 

(c)  The  Government  cost  factor  to  be  used 
for  Federal  employee  miscellaneous  fringe 
benefits  (workmen's  compensation,  bonuses 
and  awards,  severance  pay  and 
unemployment  p.'ograms)  is  1.8  percent. 

(2)  Employees  (primarily  those  who  are 
first  employed  in  civilian  service  after 
December  31. 1983)  covered  under  Title  11  of 
Pub.  L.  9a-542.  the  Federal  Employees' 
Retirement  Contribution  Temporary- 
Adjustment  Act  of  1983.  shall  have  the  same 
retirement  and  medicare  benefit  factors 
applied  as  described  in  paragraph  g.[l] 
above;  that  is.  27.9  percent  for  retirement 
costs  and  1.35  percent  for  Medicare,  up  to 


annual  salary  limitations  placed  on 
employees  covered  under  FICA. 

(3)  The  Federal  Insurance  Contributions 
Act  (FICA)  cost  factor  will  be  applied  to 
applicable  employees  (normally  intermittent 
employees)  who  are  not  covered  under  the 
Federal  Employees  Retirement  Contribution 
Temporary  Adjustment  Act  of  1983.  Be 
careful  to  apply  the  FICA  rate  only  to  wages 
and  salaries  subject  to  the  tax;  there  is  an 
annual  limitation  for  FICA  tax." 

C.  Apply  the  following  mark-up  rates  for 
GS.A  material  and  supply  services  under 
paragraph  E.3.a.  on  Page  IV-16  of  Part  IV  of 
the  Circular's  Supplement  (Cost  Comparison 
Handbook): 


wnoiesale  and  Stores  Olract  Oakvaiy 

Re«a«  _ _ _ 

Nonstores  Dract  Oelivary  and  Compeativ  Federal 

Supply  Schedules 


Per- 
centage 


11 
23 


D.  Substitute  attached  Appendix  D  for  that 
in  Part  IV  of  the  Supplement  to  the  Circular. 

II.  Effective  Dates 

These  revisions  are  effective  upon 
publication  and  shall  apply  to  ail  studies 
in  process  where  the  cost  comparison 
decision  (contract  award  or  cancellation 
of  the  solicitation]  has  not  ye!  been 
approved, 
loseph  R.  VVnght.  Jr.. 
Acting  Director. 

Part  IV— Cost  Comparison  Handbook 
Appendix  D— Tax  Rate  Table  ' 


CodeNoi 


Extractive  Industnes 


10-01-0400  ! 

10-01-0600 
20-02-1010  , 
20-08-1070  '■ 

20-02-1096 
20-03-1150 
20-0S-I430  < 

I 


Agriculture  production _ 

Agf.culture  services _ _ 

Mmmy  iron  ores - 

Mimng  cooper,  lead.  Zinc,  goW  and 

silver  ores  

Mimng  ottier  metals _ „ 

Ccal  miring  ; 

Sand,  gravel.  dHTMnalort,  crushed  and  i 

bronen  stone 


1.7 
08 
37 

95 
2.9 
1.7 

23 


Construction 


30-06-1510    General  txiWing  (constnjction) 

30-06-1531  \  Operative  tjuildefs  (construction) 

30-07-1600    Heavy  construction 

30-06-1711  ,  Plumbing,  heating,  air  contttioning.. 

30-06-1731  ,  Electhcal  work .>. 

30-08-1798  1  Other  special  trade 


09 
53 
18 
07 
0.9 
1.1 


Manulacturing 


40-09-2010 
40-09-2020 
40-09-2030 
40-09-2040 
40-09-2050 
40-09-2060 
40-09-2089 
40-09-2096 
40-12-2315 
40-12-2345 
40-12-2388 
40-12-2390 
40-13-2415 
40-13-2430 
40-13-2498 


Meal  products 

Dairy  products 

Preserved  frmts  and 

Grain  mill  products 

Bakery  products 

Sugar  and  confectionary  products 

Bottled  soft  drmKs  and  flavorings 

Other  food  and  kindred  products 

Men's  and  lioya'  dolhing 

Women's  arxJ  cliik^en's  clothing 

Other  aoparel  and  accessories  

Other  laoncated  textile  products 

Logging.  s<iwmills  and  pianrwip  miNs... 

Millworti.  plywood,  related  products 

Other  wood  products _ 


-T 


05 
1.9 
24 
1.8 
23 
24 
3.7 
12 
23 
2.0 
1.7 
1.4 
07 
17 
10 


Part  IV— Cost  Comparison  Handbook 
Appendix  D— Tax  Rate  Table  '—Continued 


Code  No. 


40-14-2500 
40-15-2625 
40-15-2699 
40-16-2710 
40-16-2720 
40-16-2735 

40-16-2799 

40-17-2815 

40-17-2830 
40-17-2840 
40-17-2850 
40-17-2898 

40-18-2998 

40-19-3050 

40-20-3070 
40-20-3140 
40-20-3198 

40-21-3225 
40-21-3240 
40-21 -3270 

40-21-3296 
40-22-3370 

40-22-3380 
40-23-3410 
40-23-3426 


Industry 


40-23-3430 

40-23-3440 
4O-23-3460 
40-23-3470 

40-23-3480 

40-23-3490 

40-24-3520 
40-24-3530 
40-24-3540 
40-24-3550 
40-24-3570 
40-24-3596 
40-25-3665 

40-25-3670 

40-25-3698 
40-26-3710 
40-27-3725 
40-27-3730 
40-27-3798 

40-28-3815 

40-28-3b45 
40-28-3860 
40-29-3996 


Fumrture  arx)  fnrtures 

Pulp,  paper  and  board  mMs 

Other  paper  products 

Newspapers  (printing  and  pubMhing) . 

PenodKals  (pnnting  and  publiahing) . . 

Books,  greeting  cards  and  rmscella- 
neous  pubkshmg 

Commeroai  and  other  pnnting  and 
pnnting  trade  services 

Industrial  ctiemcals.  plastics  materi- 
als and  syntfielics 

Ougs 

Soaps,  cleaners  and  toilet  gooda 

Paints  and  aMad  products 

Agncultural  and  other  clmmcti  prod- 
ucts  

Petroleufn  and  coal  products,  not 
elsewhere  classified  

Rubber  products,  plastics,  tootwaar. 
fiose  and  belting 

Miscellaneous  plastics  products 

Leatfier  footware 

Leattier  and  leattiar  products  not 
eisewtiere  ciassiftad 

Glass  products 

Cement  hydraulic 

Concrete  gypsum  arvl  plaster  prod- 
ucts  

Other  nonmelaHic  mineral  products 

Ferrous  metal  »K)ustnes.  moceiane. 
ous  pnmary  metal  products 

Nonlerrous  metal  industnes 

Metal  cans  and  shipping  containers  .. 

Cullery,  f^and  teds  and  hardware, 
screw  machine  products,  bolta  and 
similar  products 

Ptumbir>g  and  haatmg,  except  electric 
and  warm  air  

Fabncaied  stnjctural  metal  products ... 

Metal  lorgmgs  and  stampings 

Casting,  engraving  and  slliad  serv- 
ices   

Odnance  and  accessories,  except 
vehicles  and  guided  missiles 

Miscellaneous  fabhcalad  metal  prod- 
ucts   

Farm  inachinery 

Constaiction  and  related  machaiaiy.... 

Metal  working  macfiinery 

Special  indusiry  mschinery 

Office  and  computing  mactHnes 

Othei  machinery,  except  electncal 

f^dio,  television,  communication 
equpmenl  

Eiectronc  corrponents  and  accesao- 


Ot^«r  electncal  equVient 

Motof  vehicles  and  equipment 

Aircraft,  guided  missiles  and  parts ' 

Stup  and  boat  building  and  repairing  .. 
Other      transportation      aquiprnent, 

except  motor  vehicles ' 

Scientifx:  instruments  and  measuring 

devices,  watches  and  clocks 
Optical,  medical  and  opthalmic  goods 
Photographic  egupment  and  supplies 
Miscallaneojs     manufacturing     and 

manutadunng  not  allocable | 


Tax 
rata 
(per- 

CWM) 


Transportation  And  UtiMies 


50-30-4000    Railroad  transportation 

50-30-4 1(X)  j  Local  and  interurban  passenger  Iran- 

I     «  

50-30-4200  I  Trucking  and  warehousing 

50-30-4400  \  Water  transportation 

50-30-4500  !  Transportation  tiy  air 

50-30-4600    Pipe  Imes.  except  natural  gas 

50-30-4700     Transportatxsn     services    not    alse- 

j      wfiere  classified 

50-31-4825  '  Teleplione,  telegraph  and  other  oom- 

j     rnunication  services 

50-31-4830  I  Radio  and  Television  broadcasting 

50-32-4910  I  Eiectnc  servk»s 

50-32-4920  I  Gas  production  and  dislnbuton 

50-32-4930    Combination  utility  services - 


2J 

^1 

35 
4.1 
22 

3.9 

2.0 

1.7 
7.5 
3.5 
19 

i7 

5.2 

2.1 
1.8 
25 

1.8 
1.4 
1.7 

16 
1.9 

2.2 

1.4 
1.4 


3.4 

2.7 
2.2 
2.2 

1.6 

2.7 

26 
15 
3.8 
^6 

^o 

8.2 
19 

1.5 

3.3 
2.4 

11 
1.3 
2.0 


40 
33 

4.4 

2.3 


1.4 

1.5 

1.7 

1.7 

1 

2.2 

08 

3.0 
4.4 
3.3 
1.2 
4.6 
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Part  IV— Cost  Comparison  Handbook 
Appendix  D— Tax  Rate  Table  '—Continued 


Code  No 

Industry 

Tax 
rate 
(per- 
cent) 

50-32-4090 

Water  tuppty  and  oltwr  tartUrf  serv- 
ices   

4  t 

. 

Motor  vehicles  artd  automotive  equip- 


Wholeaale  Trade 

61-33-5004  I  Groceries  and  related  products. 
61-34-5008    Mactwiery.  equipment  and  supplies.. 
61-35-5010 

61-35-5030 
61-35-5050 

61-35-5060 
61-35-5070 
61-35-5098 
61-35-5110 
61-35-5129 
61-35-5130 
61-35-5150 
61-35-5170 
61-35-5180 
61-35-5190 


Lumber  and  construction  materials 

Metal  and  minerals,  except  petrole- 
um and  scrap 

Electncal  goods 

Hanlware.  plumtxng  artd  tiealing 

Oltier  durat>le  goods 

Paper  and  paper  products 

Drugs,  ctiemcais  and  allied  products  . 

Apparel,  piece  goods  and  notions 

Farm-product  raw  materials 

Petroleum  and  petroleum  products 

Alcohdic  beverages 

Miscellaneous  nonduratHe  goods: 
wttolesale  trade  not  allocable 


0.4 
1.1 

2.1 
0.6 

0.6 
1.0 
1.0 
09 
0.7 
0.8 
13 
0.2 
0.4 
0.4 

07 


Retail  Trade 


62-36-5220 
62-36-5251 
62-36-5265 

62-37-5300 
62-38-5400 
62-39-5541 
62-39-5596 
62-40-5600 
62-41-5700 

62-42-5800 
62-43-5912 
62-43-5921 
62-43-5995 
62-44-5997 


Building  materials  dealers 

Hardware  stores 

Garden  supplies  and  mobile  ttome 
dealers 

General  merctiandise  stores 

Food  stores.- 

Gasoline  service  stations 

Ottier  automotive  dealers 

Apparel  and  accessory  stores 

Furniture  and  home  fumislnngs 
stores 

Eatir>g  and  drintung  places 

Drug  stores  and  propnetary  store* 

Liquor  stores „ 

Oftier  retail  stores 

wriolesale  and  retail  trade  not  alloca- 
ble  


1.2 
10 

0.7 
1.1 
0.6 
0.3 
0.7 
1.4 

1.7 

1.4 
1.0 
0.4 
1.0 

1.5 


Sennces 


80-52-7000 
80-53-7200 
80-54-7310 
80-54-7389 
SO-55-7500 
80-55-7600 
80-56-7812 

80-56-7830 
80-56-7900 

80-57-8015 
80-57-6021 
80-57-8050 
90-57-8071 
80-57-8099 
80-57-8111 
80-57-8200 
80-57-8980 


Hotel  and  ottier  lodging  places 

Personal  services 

Adverttsmg  servtces 

Business  sen/ices,  except  advertising . 

Auto  repair  arx)  services 

Miscellaneous  repair  services 

Motion  picture  production,  distrtxition 
and  services 

MoUoo  picture  tt>eaters 

Amusement  and  recreation  services, 
except  motioo  pictures 

Ptiysiaans'  services „ 

Dentists'  services 

Nursing  and  personal  care  tadUties 

Medical  Latxxatories 

Ottier  medical  services 

Legal  services .• 

Educational  services 

Misceileneous  services,  not  else- 
where classified 


2.3 
1.7 
1.3 
1.8 
1.2 
1.2 

34 
2.4 

2.3 
0.7 
0.5 
1.1 
09 
1.5 
0.8 
2.2 

12 


'  Ttte  tax  rates  were  developed  from  estimates  obtained 
from  a  sample  o(  corporation  tax  returns  with  accounting 
penods  ending  from  July  1,  1982.  to  June  30,  1983  The 
rates  stiown  were  determined  by  dividing  income  tax  before 
credits  by  business  receipts.  This  inlormation  was  provided 
by  ttie  Statistics  o(  Income  Division  of  ttie  Internal  Revenue 
Service. 

|FR  Doc.  85-19287  Filed  ft-13-^;  8:45  am] 

BILUNG  CODE  311IM>1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

IReleaM  No.  IC-14664;  811-2473] 

Liquidity  Fund,  Inc.;  Proposal  To 
Terminate  Registration 

August  7, 1985. 

Notice  is  hereby  given  that  the 
Commission  proposes,  pursuant  to 
section  8(f)  of  the  Investment  Company 
Act  of  1940  ("Act"),  to  declare  by  order 
on  its  own  motion,  that  Liquidity  Fund, 
Inc.  ("Fund").  3973  Westfall  Drive, 
Encino.  California  91436  has  ceased  to 
be  an  investment  company  as  defined  in 
the  Act. 

The  Fund  is  an  open-end.  diversiHed 
investment  company  which  registered 
with  the  Commission  on  December  24. 
1974.  Information  contained  in  the  files 
of  the  Commission  indicate  that  the 
Fund  has  no  assets  and  has  never  made 
a  public  offering.  Thus,  it  appears  that 
the  Fund  is  not  currently  engaged  in  the 
business  of  an  investment  company. 

Section  8(f)  of  the  Act  provides,  in 
part,  that  when  the  Commission  on  its 
own  motion  or  upon  application  finds 
that  a  registered  investment  company 
has  ceased  to  be  an  investment 
company,  it  shall  so  declare  by  order 
and,  upon  the  taking  effect  of  such 
order,  the  registration  of  such  company 
shall  cease  to  be  in  effect. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  this  motion  may,  not  later 
than  August  30. 1985.  at  5:30  p.m.,  do  so 
by  submitting  a  written  request  setting 
forth  the  nature  of  his/her  interest,  the 
reasons  for  this  request,  and  the  specific 
issues,  if  any,  of  fact  or  law  that  are 
disputed,  to  the  Secretary.  Securities 
and  Exchange  Commission,  Washington, 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
the  Fund  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date,  an  order 
disposing  of  the  matter  will  be  issued 
unless  the  Commission  orders  a  hearing 
upon  request  or  upon  its  own  motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority 
fohn  Wheeler, 
Secretary. 
(FR  Doc.  85-19286  Filed  8-13-«5;  8:45  amj 

BILUNG  CODE  M10-01-M 


I  Release  No.  35-23789;  70-7114] 

The  Connecticut  Light  and  Power  Co^ 
Supplemental  Notice  Proposing  To 
Borrow  $60  MiHion  for  Generating 
Facilities 

August  6. 1985. 

The  Connecticut  Light  and  Power 
Company  ("CL&F'),  Selden  Street, 
Berlin,  Connecticut  06037.  a  subsidiary 
of  Northeast  Utihties  ("NU"),  a 
registered  holding  company,  has  filed  a 
declaration  with  this  Commission 
pursuant  to  section  6  (a)  and  7  of  the 
Public  Utility  Holding  Company  Act  of 
1935  ("Act"),  and  Rule  50  (a)(5) 
thereimder. 

CL&P  proposed  to  borrow  up  to  $50 
million  pursuant  to  a  February  14. 1985 
Loan  Agreement  ("Agreement") 
between  CL&P  and  the  Connecticut 
Resources  Recovery  Authority  (HCAR 
No.  23709,  May  28, 1985).  TTie 
borrowings  under  the  Loan  Agreement 
are  intended  to  provide  funds  for  CL&P 
to  finance  CL&Fs  capital  investment 
associated  with  the  Mid-Connecticut 
Refuse-To-Energy  Project.  By 
subsequent  amendment  the 
Commission  was  informed  and  notice  is 
hereby  given  that  borrowing  under 
agreement  would  now  be  in  amounts  \ip 
to  $60  million,  because  of  revised 
engineering  estimates. 

The  declaration  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  September  3, 1985  to  the 
Secretary,  Securities  and  Exchange 
Commission,  Washington.  D.C.  20549. 
and  serve  a  copy  on  the  declarant  at  tlie 
address  specified  above.  Proof  of 
service  (by  affidavit  or,  in  the  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date  the 
declaration,  as  filed  or  as  it  may  be 
amended,  may  be  permitted  to  become 
effective. 

For  the  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 
Joiin  Wheeler, 
Secivtary. 
(FR  Doc.  BS-19333  Filed  »-13-85;  a-45  am] 
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[R«tease  No.  34-22302;  FM*  No.  SR-NSCC- 

85-«] 

Setf-Reguiatory  Organizations; 
National  Securities  Clearing  Corp^ 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change 

On  July  31. 1985.  the  National 
Securities  Clearing  Corporation 
("NSCC")  filed  a  proposed  rule  change 
with  the  Commission  under  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  (the  "Act"),  15  U.S.C.  78s(b)(l). 
The  Commission  is  pubhshing  this 
Notice  to  solicit  comment  on  the  rule 
change. 

Under  the  proposed  rule  change. 
NSCC  is  establishing  a  fee  schedule  for 
participants  who  use  NSCC's 
Automated  Customer  Account  Transfer 
Service  ("ACAT")  during  the  pilot 
phase. '  NSCC's  ACAT  service  *  is 
designed  to  enable  NSCC  members  to 
effect  automated  transfers  of  customer 
accounts  among  themselves. 

To  initiate  an  account  transfer,  the 
Receiving  Member  '  must  submit  a 
Transfer  Initiation  Request  ("TIR")  to 
NSCC.  Receiving  Members  will  be 
charged  $.50  for  each  TIR  submitted. 
Delivering  Members,  who  are  the  only 
p>ersons  eligible  to  submit  asset 
information  concerning  an  account  to 
NSCC  will  be  charged  $.10  for  each 
asset  (securities  position)  reported  to 
NSCC.  In  addition,  each  time  a 
Delivering  Member  inputs  new 
information  to  NSCC,  whether  an  asset 
addition,  deletion  or  adjustment  to 
previously  reported  information.  NSCC 
will  charge  the  Delivering  Member  $.10. 
Receiving  Members  will  be  charged  $.10 
for  each  asset  received  and  processed  to 
settlement.  NSCC  will  generate  receive 
and  dehver  orders  to  transfer  Non-CNS 
account  assets  and  CNS  account  assets 
that  are  to  settle  ex-CNS.  Both  Receiving 
and  Delivering  Members  will  be  charged 
$.25  for  each  receive  and  deliver  order 
that  NSCC  produces. 

NSCC  states  that  the  proposed  rule 
change  is  consistent  with  the  Act 
because  it  provides  for  the  equitable 
allocation  of  reasonable  fees  among  its 
participants.  In  addition,  NSCC  notes 
that  the  ACAT  service  fees  will  be 


■  See  Securities  Exchange  Act  Release  No.  22276 
duly  29.  1985).  SO  FR  31450  (August  2.  1985). 

'  NSCC's  ACAT  service  complements  a  proposed 
rule  change  filed  by  the  New  York  Slock  Exchange 
that  requires  NYSE  members  to  use  automated 
clearing  agency  customer  account  transfer  services 
to  effect  customer  account  transfers  within  certain 
time  frames.  See  Securities  Exchange  Act  Release 
No.  22080  (May  28.  1985).  50  FR  13221  (May  31. 
1985). 

'  The  "Receiving  Member"  is  the  NSCC  member 
to  whom  a  customer  account  ■■  being  transferred. 
The  "Delivering  Member"  is  the  .NSCC  member 
currently  servicing  the  account. 


included  in  its  discount  policy  on  the 
same  basis  as  NSCC's  discount  for 
Trade  Comparison  and  Recording 
Services  and  Trade  Clearance  and 
Delivery  Services  fees. 

The  rule  change  has  become  effective, 
pursuant  to  section  19(b)(3)(A)  of  the 
Act.  The  Commission  may  summarily 
abrogate  the  rule  change  at  any  time 
within  60  days  of  its  filing  if  it  appears 
to  the  Commission  that  abrogation  is 
necessary  or  appropriate  in  the  public 
interest,  for  protectioin  of  investors,  or 
otherwise  in  furtherance  of  the  purposes 
of  the  Act. 

You  can  submit  written  comment 
within  21  days  after  this  Notice  is 
published  in  the  Federal  Register.  Please 
refer  to  File  No.  SR-NSCC-85-8,  and  file 
six  copies  of  your  comments  with  the 
Secretary  of  the  Commission,  450  5th 
Street.  N.W.,  Washington,  D.C  20549. 
Material  on  the  rule  change,  other  than 
material  that  may  be  withheld  from  the 
public  under  5  U.S.C.  552,  is  available 
for  inspection  at  the  Commission's 
Public  Reference  Room  and  at  the 
principal  offices  of  NSCC. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 

authority. 

John  Wheeler. 

Secretary. 

August  a  1985. 

(FR  Doc.  8&-19334,  Filed  8-13-85:  8:45  am) 

BIU.INO  COOe  W1(Mi1-«l 


IRelMS*  No.  34-222M;  SR-NYSE-«4-421 

Self-Regulatory  Organizations;  New 
Yor1(  Stocic  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change  9 

August  8, 1985. 

I.  Background 

The  New  York  Stock  Exchange,  Inc. 
("NYSE")  submitted  on  September  14, 
1984,  copies  of  a  proposed  rule  change 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  19b-4  thereunder,  to  estabhsh 
fees  for  the  NYSE's  Daily  Sales  Reports 
("Reports").^  The  Reports  provide 


'  Notice  of  the  proposed  rule  change  together  with 

its  terms  of  substance  was  given  by  the  issuance  of 
a  Commission  release  (Securities  Exchange  Act 
Release  No.  21776.  February  27,  1985)  and  by 
publication  in  the  Federal  Register  (50  FR  8039. 
February  27.  1985).  All  written  statements  filed  with 
the  Commission  and  all  written  communications 
between  the  Commission  and  any  person  relating  to 
the  proposed  rule  change  were  considered  and  (with 
the  exception  of  those  statements  or 
commuiucations  which  may  be  withheld  from  the 
public  in  accordance  with  the  provisions  of  5  U.S.C. 
552)  were  made  available  to  the  public  at  the 
Commission's  Public  Reference  Room. 


complete  daily  transactional 
information,  grouped  by  security,  for  all 
equity  securities  listed  on  the  NYSE. 
This  information  includes  the  price,  the 
number  of  units,  and  the  time  of  each 
individual  transaction. 

The  NYSE's  Market  Data  Products 
and  Services  Division  has  been 
producing  the  Reports  on  a  pilot  basis 
since  December  1963  in  both  printed  and 
microfiche  form  and  now  proposes  to 
market  the  Reports  publicly  as  a  new 
product.^ 

Under  the  proposed  monthly  fee 
schedule,  NYSE  would  charge  Reports ' 
subscribers:  (1)  $600  for  the  first  printed 
copy  and  $400  for  each  additional 
printed  copy;  (2)  $500  for  the  first 
microfiche  copy  and  $200  for  each 
additional  microfiche  copy;  and  (3)  $800 
for  a  combination  of  a  printed  copy  and 
a  printed  copy  and  a  microfiche  copy, 
and  $400  for  each  additional  printed 
copy  and  $200  for  each  additional 
microfiche  copy. 

The  source  of  Reports' data  is  the 
NYSE's  Market  Data  System  ("MDS").  a 
computer  which  collects  and  stores  in  its 
data  base  all  last  sale  prices  as  reported 
over  Network  A  '  of  the  consolidated 
transaction  reporting  system,  which  is 
administered  by  the  Consolidated  Tape 
Association.*  MDS  is  operated  for  the 
NYSE  by  the  Securities  Industry 
Automation  Corporation  ("SIAC").' 


*  Reports' ptintei  version  is  in  l>ound  format  on 
standard  sized  8  "it  by  11  inch  paper.  The  NYSE 
states  that  it  began  production  of  Reports  for  its 
internal  use  only  but  that  upon  the  request  of 
several  NYSE  member  organizations,  the  Exchange 
made  copies  available  to  them  also.  See  letter  from 
James  E.  Buck.  Secretary,  NYSE,  to  Thomas  Etter. 
Attorney.  Division  of  Market  Regulation,  dated  May 
14.  1985  at  2  ("May  14, 1965  letter "). 

'  Network  A  includes  all  transactions  (regardless 
of  the  market  where  a  transaction  may  be  executed) 
in  equity  securities  admitted  to  dealings  on  the 
NYSE. 

*  The  Consolidated  Tape  Association  ("CTA"). 
consisting  of  the  NYSE.  American  ("Amex"). 
Boston,  Cincinnati,  Midwest.  Pacific,  and 
Philadelphia  Stock  Exchanges,  and  the  National 
Association  of  Securities  Dealers.  Inc.,  is  registered 
with  the  Commission  as  a  "securities  information 
processor"  under  sections  3(a)(22)  and  11A(bJ  of  the 
Act.  See  Securities  Exchange  Act  Release  No.  12035 
(lanuaiy  22. 1976).  41  FR  4372.  The  CTA  collects. 
processes,  and  makes  available,  in  a  consolidated 
format,  transaction  data  on  listed  securities  meeting 
listing  criteria  of  the  NYSE  and  Amex. 

'  SIAC  is  a  "securities  information  processor" 
and  is  registered  as  such  with  the  Commission 
under  sections  3(a)(22)  and  llA(b)  of  the  Act.  See 
Securities  Exchange  Act  Release  No.  12035  (January 
22. 1976)  41  FR  4372.  SIAC  is  a  quasi-public 
corporation,  founded  in  1972,  that  is  two-thirds 
owned  by  the  NYSE  and  one-third  owned  by  the 
Amex. 
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SIAC,  after  the  daily  close  of  trading, 
prepares  from  MDS's  data  base  a  small 
number  of  magnetic  transactional  tapes 
that  contain  the  day's  market  activity  in 
NYSE  equity  securities.  Copies  of  these 
master  tapes  are  made  available  for  sale 
to  interested  parties.' 

11.  Comments 

One  comment  letter  was  submitted 
regarding  the  proposed  rule  change.  The 
commentator,  Fitch,  has  objected  to  the 
proposed  rule  change.^  Fitch  has  made 
two  principal  arguments.  First,  Fitch  has 
claimed  that  the  prices  charged  by  the 
NYSE  for  its  Reports  do  not  properly 
reflect  the  full  cost  of  producing  the  data 
sold,  but  rather  reflect  the  NYSE's 
unique  size,  position,  and  access  to  the 
data.  Second,  Fitch  has  claimed  that 
approval  of  the  NYSE's  proposed  rule 
change  could  diminish  competition  in 
reporting  daily  NYSE  transaction  by 
eliminating  Fitch  (the  publisher  of  NYSE 
Stock  Sales  and  the  NYSE's  only 
competitor  in  this  field),  and  that 
thereafter  no  new  company  would  enter 
the  field  because  it  would  mean 
engaging  in  direct  competition  with  the 
NYSE.  Fitch  currently  publishes  eleven 
daily  sales  reports  of  transactions  on 
primary  and  regional  exchanges  some  of 
which,  according  to  Fitch,  are  being 
published  on  a  non-profitable  basis. 
Accordingly.  Fitch  contends  that 
without  its  principal  source  of  revenue 
[NYSE  Stock  Sales],  it  might  have  to 
discontinue  theDthers  as  well.*  In 
addition.  Fitch  claims  that,  since  NYSE 
began  its  pilot  program  in  December 
1983.  Fitch's  subscribers  have  been 
solicited  by  the  NYSE  and  that  Fitch's 
sales  have  declined  precipitously. 

The  NYSE,  in  two  letters  responding 
to  Fitch's  comments,  has  stated  that  the 
proposed  fees  for  its  Reports  would 
cover  the  full  costs  of  producing  the 
Reports,  including:  (1)  The  charges  by 
SIAC  for  the  daily  magnetic  transaction 
tapes;  (2)  the  conversion  of  the  tapes  to 
printed  form;  (3)  production,  collation, 
binding,  distribution,  selling,  and 
promotional  expenses;  and  (4)  general 
and  administrative  overhead  as  well  as 


•  Under  current  arrangements.  SIAC's  master 
magnetic  tapes  are  sold  on  a  cost-recovery  basis  to 
the  NYSE  and  to  Francis  Emory  Fitch,  Inc.  ("Fitch"). 
Fitch,  under  a  non-exclusive  agency  contract  dated 
June  30, 1980,  with  the  NYSE  operates  a  magnetic 
tape  reproduction  service. 

'  See  letter  from  Suzanne  M.  Warshavsky, 
Warshavsky.  Hoffman  &  Cohen,  attorneys  for  Fitch, 
to  John  Wheeler,  Secretary,  SEC,  dated  April  4. 
1985. 

•Pitch's  publications,  in  addition  to  NYSE  Stock 
Sales,  include:  NYSE  Stock  Quotes.  XYSEBond 
Sales.  Amex  Sales  (stocks  and  bonds),  Amex  Bond 
Quotes.  Amex  Options.  Chicago  Board  Options 
Exchange.  Inc.  (options),  Philadelphia  Stock  * 


product  development  costs.'  Second, 
regarding  Fitch's  claim  that  NYSE's 
entry  into  this  field  would  diminish 
competition,  the  NYSE  responded  that 
its  entry  would  increase'by  one  the 
number  of  competitors.  Third, 
concerning  Fitch's  decline  in 
subscription  sales,  the  NYSE  has  denied 
that  it  solicited  Fitch's  subscribers  and 
has  claimed  that  the  current 
subscription  list  for  the  NYSE's  Reports 
does  not  exceed  20  subscribers. 

ni.  Discussion 

Under  section  19(b)  of  the  Act,  the 
standard  for  approval  of  a  proposed  rule 
change  is  that  the  proposal  be  consistent 
with  the  applicable  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder.  Section  6(b)  of  the  Act  sets 
forth  the  general  requirements  for 
exchange  rules.  Specifically,  among 
other  things,  section  6(b)  requires  that 
exchange  rules:  (1)  Provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  its 
members  and  issuers  and  other  persons 
using  the  facilities  of  an  exchange;  (2) 
promote  just  and  equitable  principles  of 
trade  and  foster  cooperation  and 
coordination  with  respect  to  persons 
processing  securities  information:  and 
(3)  not  impose  any  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act.>°  The  Commission 
views  the  proposed  rule  change  as 
consistent  with  these  provisions  of  the 
Act  for  the  reasons  discussed  below. 

The  NYSE  has  stated  that  the 
proposed  monthly  fees  are  cost-based 
and  are  intended  to  fully  recoup  all 
costs  associated  with  production  of  the 
Reports.  The  NYSE  has  represented  that 
the  fees  charged  for  its  Reports  cover  all 
publication-related  expenses,  including 
charges  by  SIAC  for  the  daily  tapes, 
conversion  of  the  tapes  to  printed  form, 
production,  collation,  binding, 
distribution,  selling  and  promotional 
expenses,  general  and  administrative 
overhead,  and  product  development 
costs. 

The  Commission  believes  that  the 
NYSE's  cost-based  justification  is 
sufficient  and  finds  its  monthly  fees  to 
be  reasonable  under  section  6(b)(4)  of 
the  Act."  In  addition,  the  Commission 


finds  that  the  proposed  fees  are 
equitable  in  that  they  are  uniform  among 
all  subscribers  to  the  Reports,  including 
NYSE  members,  members  of  other  self- 
regulatory  organizations,  and  the  public 
at  large. 

The  Commission  also  believes  that  the 
NYSE's  publication  of  the  Reports 
promotes  just  and  equitable  principles 
of  trade  and  fosters  cooperation  and 
coordination  with  respect  to  persons 
processing  securities  information,  and 
that  it  does  not  impose  a  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  act.  According  to  the 
NYSE.  Fitch  is  currently  the  only  other 
organization  that  produces  a  printed 
daily  record  of  daily  trading  activity  on 
a  next-day  basis.**  Fitch  has  not 
contradicted  this  statement  According 
to  the  NYSE,  SIAC.  as  NYSE's  agent, 
prepares  and  supplies  to  Fitch  and  to  the 
NYSE  daily  magnetic  tapes  containing 
NYSE  last  sale  information.  The  .NYSE 
states  that  tapes  are  supplied  to  Fitch 
pursuant  to  a  June  30. 1980  agreement 
between  Fitch  and  the  NYSE."  That 
agreement,  according  to  the  NYSE 
provides  that  Fitch  may  publish  in 
printed  form  the  information  contained 
on  the  tapes.  In  addition.  Fitch  pays  a 
monthly  charge  to  the  NYSE  for  use  of 
the  tapes  for  publication  purposes,  and. 
according  to  the  NYSE,  Fitch  paid  the 
NYSE  $14,568  for  such  tapes  in  each  of 
the  years  1983  and  1984. '♦  The  NYSE 
states  further  that  the  Exchange,  in  1984, 
paid  SIAC  a  total  of  $19,348  for  tapes 


Exchange.  Inc.  (slocks  and  options),  NASDAQ.  Inc. 
(full  sheet),  and  New  York  Futures  Exchange. 

'  See  letters  from  James  E.  Buck,  Secretary,  NYSE 
to  Thomas  Etter,  Attorney,  Division  of  Market 
Regulation,  dated  January  29. 1985  and  May  14. 
1985. 

><>  Section  6(b)  (4).  (5)  and  (8)  of  the  Act. 
respectively. 

' '  Similar  cost  related  standards  have  been 


applied  by  the  Commission  in  reviewing  other  fee 
questions.  See  Securities  Exchange  Act  Release  No. 
27142  (February  12,  1985),  50  PR  7435  (fees  charged 
by  the  National  Association  of  Securities  Dealers. 
Inc.  ("NASD")  to  market  makers  using  its  Small 
Order  Execution  System):  and  Securities  Exchdrge 
.^ct  Release  No.  20874  (April  17. 19S4).  49  PR  l~t>40 
(fees  charged  by  the  NASD  to  the  Institutional 
.Networks  Corporation  (or  Instinet)  for  access  to 
NASD  securities  data). 

■'See May  14, 1985  letter,  at  1. 

' '  According  to  the  NYSE  the  contract  prox  ides 
that  the  NYSE  has  the  right  without  notice  or 
liability  to  Pitch,  (1)  to  furnish,  or  to  contract  w:!h 
any  other  person  to  furnish,  transaction  and/or 
quotation  information  similar  or  identical  to  the 
information  included  in  the  magnetic  master  tape: 
and  (2)  to  publish,  or  contract  with  any  other  person 
lo  publish,  publications  competitive  with  Pilch.  .S^v 
id.,  at  2. 

'*  According  to  the  NYSE  these  charges  are 
based  on  SIAC  estimates  made  in  1979  of  its 
monthly  costs  to  supply  the  tapes  to  Fitch.  There 
have  been  two  subsequent  price  increases  to  Fi'cli 
smce  1980  of  approximately  8%  each  to  reflect  the 
impact  of  inflation.  See  id.,  at  3. 
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containing  virtually  identical  data  to 
that  received  by  Fitch.'* 

The  Commission  believes  that  the 
NYSE's  publication  of  its  Reports  does 
not  interfere  with  or  restrict  either 
Fitch's  current  access  to  the  daily 
magnetic  tapes  supplied  by  SIAC  or 
Fitch's  ability  to  publish  in  printed  form 
the  data  so  supplied.  Moreover,  in 
comparing  the  amounts  paid  by  Fitch  for 
the  equity  data  supplied  by  SIAC  in  1983 
and  1984  to  the  amount  paid  by  the 
NTSF.  for  the  same  data,  it  does  not 
appear  that  the  NYSE  has  had  any 
Financial  advantages  over  Fitch  as  a 
result  of  the  NYSE's  proximity  to  market 
information.  While  the  NYSE's  proposed 
charges  for  the  Reports  appear  to  be 
substantially  lower  than  those  charged 
by  Fitch  for  its  \TSE  Stock  Sales  in  the 
past,  the  Commission  has  concluded 
that  NYSE's  cost-based  charges  are 
reasonable.  The  Commission  believes 
that  such  charges  do  not  have  an  unfair 
competitive  impact  on  Fitch  and.  indeed, 
that  they  could  result  in  greater  price 
competition." 

IV.  Condusioii 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange  and.  in 
particular,  the  requirements  of  sections 
6{bH4).  6(b)(5)  and  6(b)(8).  and  the  rules 
and  the  regulations  thereunder. 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
above-mentioned  proposed  rule  change 
be.  and  hereby  is.  approved. 

For  ttie  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

lohn  Wheeiw. 

Secretary. 

|FR  Doc.  85-19335  Filed  6-13-^;  8:45  am] 

BIUJN6  COM  HtO-fll-* 


"  Id  Ptiysically.  the  tnegnetic  tapes  go  directly 
from  SIAC  to  t)olh  tlie  NYSE  and  KitcK.  Fitch  pays 
the  .N'YSE  for  the  tapes,  and  the  NYSE  forwards  an 
equivalent  amount  to  SIAC.  The  NYSE  pays  SIAC 
separately  and  directly  for  its  own  use  of  the  tapes 

"  With  regard  to  the  recent  decliiuf  in  sales  of 
Fitch's  .\yS£  Stock  Sales,  which  Fitch  attributes  to 
publicaUon  of  the  NYSE  Reporu.  the  NYSE  has 
stated  that,  since  commencement  of  publication  io 
December  1983.  the  list  of  sutiscnbers  for  its 
Reports  has  never  exceeded  2a  Thus,  the  staled 
decline  in  Fitch's  subscription*  does  not  appear  to 
be  attributable  in  any  substantial  degree  to 
competition  with  NYSE's  Reports  over  the  past  year 
and  one-half.  but.  instead,  to  more  general 
a>mpetitive  factors,  presumably  including 
competition  with  the  electronic  media 


[Release  No.  34-22300;  Fll«  No.  4-2S4I 

S«lf-Regulatory  OrgarHzations;  Filing 
of  Proposed  Plan  by  th«  New  York 
Stock  Exchange,  inc.  Relating  to  tha 
Quarterly  Reporting  of  Minor 
Disciplinary  Rule  Vtoiations 

Pursuant  to  section  19(d)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  19d-l(c)(2)  thereunder,'  notice 
is  hereby  given  that  on  June  18, 1985,  the 
New  York  Stock  Exchange.  Inc. 
("NYSE ")  submitted  copies  of  a 
proposed  plan  specifying  those 
uncontested  minor  ride  violations  with 
sanctions  not  exceeding  $2,500  which 
would  not  be  subject  to  the  provisions  of 
Rule  19d-l{c)(l)  under  the  Act  requiring 
that  a  self-regulator>'  organization 
promptly  file  notice  with  the 
Commission  of  any  final  disciplanary 
action  taken  with  respect  to  any  person 
or  organization.^  In  accordance  with 
paragraph  (c)(2)  of  Rule  19d-l.  the  NYSE 
proposes  to  designate  certain  specified 
rule  violations  as  minor  rule  violations, 
and  requests  that  it  be  relieved  of  the 
current  reporting  requirement  regarding 
such  violations,  provided  it  gives  notice 
of  such  violations  to  the  Commission  on 
a  quarterly  basis.  The  NYSE  proposes  to 
include  under  its  proposed  plan  those 
rule  violations  that  are  currently 
included  in  its  minor  disciplinary  fine 
system  under  NYSE  Rule  476A.' 


'  In  Securities  Exchange  Act  Release  No  ZVnx 
|unc  1.  I9M:  49  FR  Zi62&,  |iuie  a.  1984.  the 
Commission  adopted  amendments  to  paragraph  (c| 
of  Rule  19d-l  to  allow  self-regulutory  organizations 
("SROs")  to  submit  for  Commission  approval  plans 
for  the  abt>revialed  reporting  of  minor  disciplinary- 
infractions.  Under  the  amendments  any  disciplinarv 
action  taken  by  an  SRO  agaiiut  any  person  for 
violation  of  a  rule  of  the  SRO  which  has  t)een 
designated  as  a  minor  rule  violation  pursuant  to  a 
plan  filed  with  the  Commission  shall  not  be 
considered  "flnar  for  purposes  of  section  19(d)(1)  of 
the  Act  if  the  sanction  imposed  consists  of  a  Tine  not 
exceeding  CSOO  and  the  sanctioned  person  at  the 
SRO  with  respect  to  the  matter  has  not  sought  an 
adjudication,  including  a  hearing,  or  otherwise 
exhausted  his  administrative  remedies. 

The  Commission  has  approved  a  minor 
disciplinary  rule  plan  by  the  American  Stock 
Exchange.  Inc.  (Securities  Exchange  Act  Release 
No.  2191&  April  3. 198S;  SO  FR  14068.  April  9. 198S| 
(File  No  4-260). 

'On  |uly  la  1985.  the  Division  of  Market 
Regulation  received  a  letter  from  the  NYSE 
amending  Exhibit  C  (List  of  Exchange  Rule 
Violations  and  Fines  Applicable  Thereto  Pursuant 
to  Rule  476A]  and  Exhibit  D  (Sample  Report)  of  its 
luly  1ft  1984  filing.  See  letter  from  James  E.  Buck. 
Secretary.  NYSE  to  Michael  Cavalier.  Branch  Chief. 
Division  of  Market  Regulation,  dated  [uly  15. 1985. 

'See  Securities  Exchange  Act  Release  No.  21688. 
January  25.  1985;  50  FR  5025.  February  5. 1985  (SR- 
NYSE-84-27)  wherein  the  Commission  approved 
new  NYSE  Rule  l^bA  ('Imposition  of  Fines  for 
Minor  Violations  of  Rules")  which  authorizes  the 
Exchange.  In  lieu  of  commencing  a  disciplinary 
proceeding  before  a  Hearing  Panel,  to  impose  a  flne. 
not  to  exceed  S5.0(X).  on  any  member,  member 
organization,  allied  meml>er,  approved  person  or 


According  to  the  NYSE,  the  quarterly 
report  of  actions  taken  on  minor  rule 
violations  under  Rule  476A  would  list 
for  each  violation:  the  NYSE's  internal 
file  number  for  the  case,  the  SECs  file 
number,  the  name(s)  of  the  individual 
and/or  member  organization,  the  nature 
of  the  violation,  the  specific  rule 
provision  violated,  tlje  date  of  the 
violation,  the  fine  imposed  on  each 
individual  and/or  member  organization, 
an  indication  of  whether  the  fine  is  joint 
and  several,  the  number  of  times  the 
rule  violation  has  occurred,  and  the  date 
of  disposition. 

The  following  NYSE  rule  violations 
currently  are  included  in  the  Exchange's 
minor  disciplinary  fine  system  under 
Rule  476A:  (1)  Rule  15(c)  (requirement  to 
issue  Intermarket  Trading  System 
("ITS")  pre-opening  notifications);  (2) 
Rule  15A  (requirement  to  comply  with 
ITS  block-trade  policy):  (3)  Rule  79A.30 
(requirement  to  obtain  fioor  official 
approval  for  trades  at  wide  variations 
from  the  last  sale):  (4)  Rule  123A.40 
(requirement  to  obtain  floor  official 
approval  for  election  of  stop  orders):  (5) 
Rule  104.12  (specialist  investment 
accoimt  rule  violations):  (6)  Rule  112(d) 
(competitive  trader  stabilization 
requirement  violations):  (7)  Rules  117. 
121, 123. 123A.20,  410  (record  retention 
rule  violations);  (8)  Rules  97.40. 104A.50. 
107.3a  112A.10;  (reporting  rule 
violations):  (9)  violations  of  Exchange 
policies  regarding  procedures  to  be 
followed  in  delayed  opening  situations; 
(10)  Rule  134  (c)  and  (e)  (requirement  to 
comply  with  specified  questioned  trade 
procedures  and  time  periods);  (11)  Rule 
440B  (short  sale  rule  violations);  (12) 
Rule  107.10  (registered  competitive 
market  maker  stabilization  requirement 
violations);  (13)  requirement  to 
participate  in  the  pilot  program  to  test 
revisions  to  the  Specialist  Performance 
Evaluation  Questionnaire  ("SPEQ")  and 
its  associated  processes  by  the 
completion  and  return  of  "screening" 
and  SPEQ  questionnaires  within 
specified  time  periods;  *  and  (14)  Rule 


registered  or  non-registered  employee  of  a  memljer 
organization  for  any  violation  of  an  Exchange  rule 
which  the  Exchanfie  determines  to  be  minor  in 
nature.  Pursuant  to  Rule  47eA  the  Exchange  shall 
serve  the  person  against  whom  a  fine  is  imposed  a 
written  notice  setting  forth  the  rule  or  rules  alleged 
to  have  been  violated,  the  act  or  omission 
constituting  each  such  violatiotL  the  fine  imposed 
for  each  violation  and  the  date,  not  less  than  25 
days  after  the  date  of  service  of  the  written 
statement  by  which  such  determination  becomes 
final  and  such  fine  due  and  payable  or  such 
determination  must  t>e  contested. 

•  Failure  to  participate  in  the  revised  SPEQ 
pjpgram  is  subject  to  the  new  procedures  under 
Rule  47eA  on  the  basis  of  recent  Commission 
approval  of  two  rule  changes  Filed  in  SR-NYSE^-85- 

Continued 
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132  (failure  to  collect  and/or  submit  all 
audit  trail  data  specified  in  Rule  132). 
The  NYSE  has  stated  that  it  may 
periodically  include  additional  minor 
disciplinary  rule  violations  within  its 
proposed  minor  rule  violation  plan. 
The  fines  applicable  to  violations 
under  Rule  476A  are  as  follows:  (1)  For 
the  first  offense  under  the  minor 
disciplinary  system,  the  fee  if  $500  for  an 
individual  and  $1,000  for  a  member 
organization;  (2)  for  the  second  offense, 
the  fee  is  $1,000  for  an  individual  and 
$2,500  for  a  member  organization;  (3) 
subsequent  fines  are  $2,500  for  an 
individual  and  $5,000  for  a  member 
organization.  The  minor  rule  violation 
plan,  however,  would  not  cover  fines 
imposed  pursuant  to  Rule  476A  which 
exceed  $2,500.  nor  woyld  it  cover  any 
fine  sought  to  be  imposed  under  the  rule 
which  is  contested.  Such  violations  and 
fines  would  be  reported  as  they  occur 
pursuant  to  Rule  19d-l(c)(l). 

Publication  of  the  submission  is 
expected  to  be  made  in  the  Federal 
Register  during  the  week  of  August  12. 
1985.  In  order  to  assist  the  Commission 
in  determining  whether  to  approve  the 
proposed  plan  or  institute  proceedings 
io  determine  whether  the  proposed  plan 
should  be  disapproved,  interested 
persons  are  invited  to  submit  written 
data,  views  and  arguments  concerning 
the  submission  within  21  days  from  the 
date  of  publication  in  the  Federal 
Register.  Persons  desiring  lo  make 
written  comments  should  file  six  copies 
thereof  with  the  Secr^fary  of  the 
Commission,  Securities  and  Exchange 
Commission.  450  5th  Street,  NW.. 
Washington.  D.C.  20549.  Reference 
should  be  made  to  File  No.  4-284. 

Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  plan 
which  are  filed  with  the  Commission, 
and  all  written  communications  relating 
to  the  plan  between  the  Commission 
and  any  person,  other  than  those  which 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room, 
450  5th  Street  NW..  Washington.  D.C. 
Copies  of  the  filing  and  of  any 
subsequent  amendments  also  will  be 
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14  and  SR-NYSE-85-15  In  SR-NYSE-85-14.  the 
NYSE  proposed  Ihe  implementalion  of  a  pilot 
prosram  to  test  proposed  revisioiu  lo  SPEQ.  See 
Securities  Exchange  Act  Release  No.  22036.  May  14. 
1985:  .SO  FR  21007.  May  21.  1985.  The  request  to 
amend  the  "Ust  of  Exchange  Rule  Violations  and 
f-ines  .Applicable  Thereto  Pursuant  to  Rule  476A"  to 
indude  failure  to  participate  in  the  "SPEQ"  pilot 
program  as  a  minor  rule  violation  subject  to  Rule 
476A  procedures  was  set  forth  in  SR-NYSE-es- 
1  S.Sep  Securities  Exchange  Act  Release  No.  22037. 
V/uy  H.  1985:  SO  FR  21008.  May  21.  1985. 


available  at  the  principal  office  of  the 
NYSE. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

|ohn  Wheeler, 

Secretary. 

August  8. 1985. 

(FR  Doc.  8S-19336  Filed  8-13-85;  8:45  am( 
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[RetoSM  No.  22294;  FUe  No.  SR-PHtJ(-«5- 
22] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  Philadelphia 
Stock  Exchange,  inc.  Relating  to 
Increasing  Foreign  Currency  Position 
and  Exercise  Limits 

Pursuant  to  section  19(b)(1)  of  the 
Securides  Exchange  Act  of  1934. 15 
U.S.C.  788(b)(1).  notice  is  hereby  given 
that  on  June  21. 1985  the  Philadelphia 
Stock  Exchange.  Inc.  filed  writh  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I.  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Philadelphia  Stock  Exchange,  Inc. 
("PHLX")  proposes  to  amend  Rules  1001 
and  1002  as  set  forth  below.  Italics 
indicate  material  proposed  to  be  added; 
brackets  indicate  material  proposed  to 
be  deleted. 

Rule  1001  Position  Limits 

Except  with  the  prior  written  approval 
of  the  Exchange  in  each  instance,  no 
member  or  member  organization  shall 
effect,  for  any  account  in  which  such 
member  or  member  organization  has  an 
interest  or  for  the  account  of  any 
partner,  officer,  director  or  employee 
thereof  or  for  the  account  of  any 
customer,  an  opening  transaction 
(whether  on  the  Exchange  or  on  another 
Participating  Exchange)  in  an  option 
contract  of  any  class  of  options  dealt  in 
on  the  Exchange  if  the  member  or 
member  organization  has  reason  to 
believe  that,  as  a  result  of  such 
transaction,  the  member  or  member 
organization  or  partner,  officer,  director 
or  employee  thereof  or  customer  would, 
acting  along  or  in  concert  with  others, 
directly  or  indirectly  hold  or  control  or 
be  obligated  with  respect  to  an 
aggregate  position  or  more  than  3000. 
5500  or  8000  put  or  call  option  contracts 


on  the  same  side  of  the  market  relating 
to  the  same  underlying  security,  which 
hmit  is  determined  in  accordance  with 
commentary  .05.  in  the  case  of  options 
on  a  stock,  or  more  than  (25,000)  50.000 
put  or  call  option  contracts  on  the  same 
side  of  the  market  relating  to  the  same 
underlying  foreign  currency,  in  the  case 
of  options  on  a  foreign  currency,  or  such 
other  number  of  option  contracts  as  may 
be  fixed  from  time  to  time  by  the 
Exchange  as  the  position  limit  for  one  or 
more  classes  or  series. 

.  .  .  Commentary 

.01-05  [No  Change] 

Rule  1002  Exercise  Limits 

Except  with  the  prior  approval  of  the 
Exchange  in  each  instance,  no  member 
or  member  organization  shall  exercise, 
for  any  account  in  which  such  member 
or  member  oi^anization  has  an  interest 
or  for  the  account  of  any  partner,  officer, 
director  or  employee  thereof  or  for  the 
account  of  any  customer,  a  long  position 
in  any  option  contract  of  a  class  of 
options  dealt  in  on  the  Exchange  if  as  a 
result  thereof  such  member  or  member 
organization,  or  partner,  officer,  director 
or  employee  thereof  or  customer,  acting 
alone  or  in  concert  with  others.  direcUy 
or  indirectly,  has  or  will  have  exercised 
within  any  five  (5)  consecutive  business 
days  aggregate  long  jjositions  in  that 
particular  class  of  options  in  excess  of 
the  number  of  options  covering  the  same 
options  class  (put  or  call)  as  set  forth  as 
in  the  position  limit  in  Rule  lOOa  in  the 
case  of  options  on  a  stock,  or  in  excess 
or  [25.000]  50.000  options  covering  die 
same  option  class  (put  or  call),  in  the 
case  of  options  on  a  foreign  currency, 
without  regard  to  the  Exchange  on 
which  the  options  were  purchased. 

.  .  .  Commentary 

.01-.03  [No  Change] 

II.  Self-Regidatory  Orgaoizatioa's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  widi  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  place  specified  in  Item  FV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 
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A.  Self-Regulatory  Organization 's 
Statements  of  the  Purpose  of.  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  increase  the  PHLX's  foreign 
currency  option  position  and  exercise 
limits  in  order  to  add  depth  and 
liquidity. 

The  PHLX  began  trading  foreign 
currency  options  in  December.  1982. 
Daily  trading  volume  over  the  past  five 
(5)  months  has  grown  from  fen  thousand 
to  over  fifteen  thousand  contracts  with 
open  interest  of  over  400.000  contracts. 
In  view  of  the  size  of  the  foreign 
exchange  market,  an  increase  in 
currency  option  position  limits  would  be 
consistent  with  the  Act. 

The  proposed  rule  change  is  based  on 
section  6(b)(5)  of  the  Securities 
Exchange  Act. 

B.  Self -Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
purposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
CommissioD  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change;  or, 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SoIidtatioD  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 


and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW..  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  September  3, 1985. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  August  6. 1985. 
John  Wheeler, 
Secretary. 
[FR  Doc.  85-19337  Filed  8-13-85:  8:45  am) 

BtLUNG  CODE  MIO-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  ttie  Secretary 
[Order  85-8-2S;  Docket  43224] 

Texas  Air-TWA  Acquisition  Case; 
Order  Instituting  Investigation 

Issued  by  the  Department  of 
Transportation  on  the  9th  day  of  August. 
1985. 

On  June  28. 1985.  Texas  Air  ' 

Corporation  ("Texas  Air")  and  Trans 
World  Airlines.  Inc.  ("TWA"),  filed  an 
application  for  approval  under  section 
408  of  the  Federal  Aviation  Act,  49 
U.S.C.  1378,  of  Texas  Air's  acquisition  of 
control  of  TWA. 

Texas  Air  and  TWA  have  entered  into 
a  merger  agreement,  which  provides  that 
TWA  will  become  a  wholly-owned 
subsidiary  of  Texas  Air  through  the 
merger  of  a  Texas  Air  subsidiary  into 
TWA.  The  TWA  shareholders  will 
receive  $19  in  cash  and  .08  shares  of  a 
new  series  of  TWA  preferred  stock  for 
each  share  of  their  common  stock.  The 
acquisition  is  subject  to  the  approval  of 
TWA  shareholders,  the  Department's 
approval  under  section  408.  and  other 
conditions  specified  in  the  agreement. 
Section  408  applies  because  Texas  Air 
controls  two  other  carriers.  Continental 
Airlines  and  New  York  Air.  The 
applicants  state  that,  after  the  merger, 
TWA  will  continue  for  the  foreseeable 
future  to  be  a  separate  corporation 
operating  under  its  existing  Federal 
Aviation  Administration  and 
Department  of  Transportation  certificate 
authority. 

The  applicants  ask  that  the  I 

Department  consider  the  application 
expeditiously  by  show  cause 


procedures.  They  assert  that  the  merger 
is  consistent  with  the  public  interest, 
that  no  labor  protective  provisions 
(LPP'Sj  should  be  imposed,  and  that  the 
Department's  approval  of  the 
transaction  requires  no  Presidential 
review  under  section  801  of  the  Act,  49 
U.S.C.  1461.' 

The  Department  invited  interested 
persons  to  file  comments  on  the 
application  by  Order  85-7-17  (July  3, 
1985).  We  received  comments  from  the 
Air  Line  Pilots  Association, 
International  ("ALPA"),  American 
Airlines  ("American"),  the  Association 
of  Retail  Travel  Agents  ("ARTA  "),  the 
Department  of  Justice  ("Justice"),  the 
International  Association  of  Machinists 
and  Aerospace  Workers  ("lAM"), 
Northwest  Airlines  ("Northwest"),  the 
Official  Public  Debt  Committee  of  Texas 
International  Airlines  and  the  Official 
Union  Labor  and  Pension  Creditors' 
Committee  of  Continental  Air  Lines 
("Creditors  Committees"),  Pan 
American  World  Airways  ("Pan  Am"). 
Southwest  Airlines  ("Southwest"). 
United  Airlines  ("United"),  and  the 
Trans  World  Airlines  Master  Executive 
Council  of  the  Air  Line  Pilots 
Association  ("TWA  Pilots").  Texas  Air 
and  TWA  filed  a  joint  reply  in  response 
to  these  comments  and  filed  an 
information  request  concerning  the 
release  of  traffic  data.* 

Procedures 

Section  1010  of  the  Act.  49  U.S.C.  1490. 
requires  the  Department  to  decide  this 
case  by  December  31. 1985.  The 
applicants  have  asked  us  to  show  cause 
procedures  and  issue  a  final  decision  on 
this  case  by  October  11, 1985.  We 
conclude  that  the  case  cannot  be  . 
expedited  to  such  an  extent.  This 
proceeding  presents  several  competitive 
and  public  interest  issues  that  we 
believe  would  be  better  resolved  on  the 
basis  of  an  oral  evidentiary  hearing 
record.  We  also  wish  to  have  a 
recommended  decision  issued  by  the 
Administrative  Law  Judge.  We  will 
therefore  institute  a  formal  hearing 
proceeding  to  consider  the  acquisition; 


'  Texas  Air  and  TVVA  also  filed  a  motion  for 
confidential  treatment  of  some  of  the  documents 
included  in  their  application  for  approval  of  the 
merger.  The  Department  tentatively  granted  their 
motion  in  Order  85-7-17  (July  3, 1985).  No  one  has 
asked  for  a  consideration  of  that  decision. 

Texas  Air  later  submitted  a  request  for  section 
408  approval  of  its  acquisition  of  more  than  ten 
percent  of  TWAs  stock  subject  to  a  voting  trust, 
pending  the  completion  of  this  proceeding.  The 
Department  ruled  on  that  application  by  Order  65- 
8-16  (August  6. 1985). 

'  Included  in  the  applicants'  information  request 
is  a  motion  for  leave  to  file  an  unauthorized 
document,  which  we  will  grant. 
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These  procedures  will  preclude  any 
significant  shortening  of  the  time  for 
decision  in  this  case.  To  give  the 
Department  enough  time  to  review  the 
ALJ's  recommended  decision,  we  direct 
that  it  be  issued  no  later  than  November 
27. 1985. 

We  anticipate  that  the  following 
procedural  schedule  will  be  followed: 
Prehearing  conference,  August  14 
Deadline  for  filing  petitions  to  intervene. 

August  14 
Information  responses,  August  23 
Direct  exhibits,  September  10 
Rebuttal  exhibits,  September  26 
Hearing,  October  1-11 
Briefs  to  ALJ,  November  1 
Recommended  decision,  November  27 
Briefs  to  DOT,  Twelve  days  after, 

recommended  decision 
Final  decision,  December  31 
The  ALJ  may  adjust  the  procedural 
dates,  as  long  as  any  adjustment  does 
not  preclude  the  issuance  of  his 
recommended  decision  by  November  27. 
We  will  take  review  of  his  decision,  as 
indicated  by  the  above  schedule. 

To  expedite  the  proceeding  and  for 
the  convenience  of  the  Administrative 
Law  Judge  and  the  parties,  we  have 
attached  as  an  Appendix  to  this  order  a 
proposed  evidence  request.  The  ALJ  at 
his  discretion  may  entertain  motions  to 
alter  the  request,  so  long  as  the 
alterations  are  consistent  with  our  goal 
of  expedition.  The  information  that 
public  counsel  are  to  provide  is  detailed 
in  the  Appendix.'  The  information 
responses  required  by  the  Appendix  are 
not  intended  to  preculde  a  prehearing 
conference.  However,  our  information 
directives  should  significantly  simpliiy 
the  prehearing  conference  process  in 
this  case. 

We  have  received  petitions  to 
intervene  (all  unopposed)  from  ALPA, 
American,  Delta  Air  Lines,  the  City  of 
Houston  and  the  Houston  Chamber  of 
Commerce,  lAM,  the  City  of  Kanasas 
City,  Missouri  and  the  Chamber  of 
Commerce  of  Greater  Kansas  City. 
Northwest,  Ozark  Air  Lines,  Pan  Am, 
the  St.  Louis  Parties,  the  TWA  Pilots, 
United,  and  US  Air,  Inc.  We  have 
decided  to  grant  these  petitions  to 
intervene,  as  each  petitioner  has 
demonstrated  an  interest  that  warrants 
its  participation  in  this  proceeding. 

Our  order  requesting  comments  stated 
that  the  application  apeared  to  be  in 


substantial  compliance  with  the 
Department's  filing  requirements, 
section  30  through  38  of  Part  303  of  the 
Department's  Procedural  Regulations,  50 
FR  2373,  2420-21  (January  16. 1985).« 
Only  the  lAM  has  asserted  that  the 
applicants  failed  to  provide  information 
required  by  the  regulations.  According 
to  the  L\M,  the  applicants  failed  to 
provide  any  information  on  the  cost  of 
labor  protective  provisions,  their  plans 
for  displacing,  transferring  or 
furloughing  employees  of  Continental 
and  New  York  Air  as  a  result  of  the 
merger,  and  copies  of  Continental's 
work  rules,  despite  the  requirements  of 
§§  303.36(d).  303.37(c).  and  303.37(f). 
Texas  Air  and  TWA  respond  that  the 
application  is  complete  and  that  the 
rules  require  the  filing  of  information  on 
LPP  costs  only  to  the  extent  that  studies 
on  that  issue  were  prepared  for  an 
applicant's  senior  management.  Since  no 
such  studies  were  prepared,  the 
Department's  rule  did  not  require  the 
filing  of  any  documentation  on  LPP 
costs.  The  applicants  state  that  Texas 
Air  has  no  plan  to  merge  the  operations 
of  Continental  and  New  York  Air  with 
TWA's  operations  "for  the  foreseeable 
future,"  and  thus  the  Department's  rules 
do  not  mandate  the  filing  of  information 
on  the  plans  of  Continental  and  New 
York  Air  for  employee  displacement. 
Finally,  the  appliants  contend  that  the 
Department's  rules  do  not  require  the 
filing  of  Continental's  work  rules. 

We  find  that  the  applicants'  filing  on 
the  labor  issues  substantially  complies 
with  our  rules.  However,  we  will  require 
the  applicants  to  provide  an  estimate  on 
the  costs  of  LPP's,  for  those  costs  may 
be  used  by  the  Department  in 
determining  whether  to  impose  LPFs. 
Cf.  Braniff-South  American  Route 
Transfer  Case.  Order  83-6-74  (April  20, 
1983)  at  26-27.  In  addition,  the  labor 
parties  will  be  entitled  to  explore  at  the 
hearing  the  acquisition's  impact  on  the 
employment  of  workers  at  Continental 
and  New  York  Air. 

We  will  also  require  the  applicants  to 
submit  with  their  information  responses 
the  exhibits,  data  and  testimony  on 
which  they  will  base  their  direct  case, 
and  the  names  and  addresses  of  their 
witnesses.  See  Order  85-7-61  (July  25. 
1985).  The  applicants  failed  to  supply 
these  materials  with  their  application. 

Justice,  supported  by  Texas  Air  and 
TWA,  has  asked  the  Department  to 


'  The  Offiro  of  Aviation  Enforcemrnt  and 
Proceedings  of  the  Office  of  General  Counsel  and 
the  Public  Proceedings  Division,  Office  of  Aviation 
Operations,  of  the  Office  of  (he  Assistant  Secretary 
for  Policy,  are  made  the  public  counsel  party  in  this 
case.  Sea  section  302.9  of  the  Department's 
procedural  regualtions,  50  FR  2388  (January  18. 
1985). 


*  The  Texas  Air-TWA  application  included  a 
request  for  an  exemption  from  two  requirements  of 
Part  303:  The  obligations  to  number  every  page  of 
every  document  and  to  file  more  than  two  copies  of 
the  financial  reports  filed  earlier  with  the  Securities 
and  Exchange  Commission.  No  one  has  objected  to 
the  applicants'  request.  We  will  grant  the  exemption 
from  these  requirements  of  Part  303. 


provide  O&D  and  service  segment  data 
and  data  collected  by  the  Immigration 
and  Naturalization  Service  ("IN"). 
Justice  has  requested  this  data  so  that  it 
may  develop  market  share  and 
concentration  statistics  for  the  markets 
in  which  TWA  and  Continental 
complete.  Our  evidence  request 
provides  for  the  release  of  most  of  this 
data  as  well  as  data  for  other  markets.* 
This  information  may  be  made  available 
for  other  markets  if  appropriate. 

We  have,  however,  decided  not  to 
release  carrier-specific  INS  data. 
Generally,  we  have  declined  to  make 
such  information  available  in 
proceedings  before  the  Department  to 
assure  the  confidentiality  of  that  data. 
As  we  have  noted  before,  "the 
continuing  reliability  of  the  INS  data, 
and  hence  its  usefulness  for 
international  negotiations,  depends  to  a 
large  degree  on  the  cooperation  of 
individual  air  carriers  and  on  their 
confidence  in  our  ability  to  maintain  its 
confidentiality."  Pacific  Division 
Transfer  Case,  Order  85-6-93  Qune  28, 
1985)  at  3.  Nonetheless,  in  the  Pacific 
Division  Transfer  Case  we  took  the 
extraordinary  step  of  making  INS  data 
available  to  government  parties  to 
prepare  confidential  reports  on 
individual  carrier  market  shares, 
because  the  data  concerned  markets 
which  "lie  at  the  heart  of  our  analysis." 
Ibid.  Here,  in  contrast  the  international 
competitive  issues  are  of  less 
complexity,  and  are  not  the  primary 
focus  of  the  case.  In  these 
circumstances,  we  believe  that  the 
international  04D  data  provided  by  U.S. 
carriers,  service  segment  data,  aggregate 
INS  data,  and  publicly  available 
capacity  data  will  provide  an  adequate 
basis  for  assessing  the  merger's  effects 
on  international  competition. 

Substantive  Matters 

A.  The  Statutory  Framework 

Section  408  of  the  Act,  49  U.S.C.'  1378. 
governs  this  proceeding.  That  section 
establishes  two  tests  that  this 
transaction  must  meet  to  receive 
approval.  First,  we  must  find  that  the 
transaction  is  not  inconsistent  with  the 
public  interest.  In  addition,  we  must  find 
that  the  transaction  will  not  have  a 
significantly  adverse  effect  on 
competition.  If  we  cannot  make  these 
findings,  we  cannot  approve  the 
transaction,  unless  we  find  further  that 
the  anticompetitive  effects  are 
outweighed  by  its  probable  effect  in 
meeting  significant  transportation 


'  This  does  not  constitute  a  determination  as  to 
the  relevant  markets  in  this  proceeding 


32822 


Federal  Register  /  Vol.  50.  No.  157  /  Wednesday.  August  14.  1985  /  Notices 


conveniences  and  needs  of  the  public 
that  may  not  be  attained  by  a 
reasonably  available  alternative  having 
materially  less  anticompetitive  effects. 
Section  408  also  authorizes  the 
Department  to  impose  just  and 
reasonable  terms  and  conditions  on  its 
approval  of  a  transaction. 

While  the  focus  of  our  analysis  will  be 
on  section  408,  we  also  see  this 
transaction  as  falling  within  the  ambit  of 
section  401(h).  49  U.SC.  1371(h). 
Although  the  applicants  have  portrayed 
their  transaction  as  a  pure  acquisition  of 
stock  involving  no  transfer  of  route 
authority,  we  believe  that  in  these 
circumstances,  since  both  TWA  and 
Continental  have  international  routes, 
and  since  Texas  Air  would  control  the 
route  authority  of  both  carriers,  this 
transaction  is  in  substance  a  de  facto 
certificate  transfer,  which  will  have 
effects  of  a  type  that  section  401(h)  was 
intended  to  reach.  Section  401(h) 
provides  that  we  cannot  approve  a 
transfer  of  route  authority  unless  we 
find  it  to  be  "consistent  with  the  public 
interest."  Our  public  interest 
examination  under  section  401(h)  here 
will  be  limited  to  a  consideration  of  the 
transaction  under  the  United  States' 
international  aviation  policy.' 

Moreover,  under  section  801  of  the 
Act,  49  U.S.C.  1461.  our  decision  will  be 
subject  to  Presidential  review.  The 
language,  legislative  history,  and 
purpose  of  that  section  all  indicate  that 
Congress  intended  to  involve  the 
President  in  all  grants,  transfers,  and 
changes  in  foreign  route  authority.  In 
exercising  section  801  authority,  the 
President  acts  pursuant  to  a 
combination  of  Congressional 
authorization  and  powers  enumerated  in 
the  Constitution.  To  limit  the  President's 
review  authority  to  de  jure  certificate 
transfers,  as  applicants  suggest,  would 
exalt  form  over  substance  and  allow  the 
parties  to  avoid  Presidential 
prerogatives.  This  would  be  inconsistent 
with  customary  judicial  interpretation, 
which  petmits  a  wide  scope  for 
Presidential  action  exercised  under  a 
Congressional  grant  in  an  area  of 
inherent  executive  authority.  Such  a 
limitation  would  deprive  the  President 
of  the  aBility  to  respond  effectively 
whenever  foreign  affairs  and  national 
security  concerns  may  be  present. 

The  pleadings  discuss  at  some  length 
the  relevance  of  various  issues  and 
analyses  to  our  decision.  For  the  most 
part  we  need  not  resolve  these  matters 
now.  Except  as  provided  below,  the 


parties  may  pursue  their  competitive 
and  public  interest  concerns  at  the 
hearing.  Thus,  the  parties  may  examine 
the  acquisition's  competitive  effect  in 
any  relevant  market  and  the  relevant 
public  interest  issues  [e.g.,  the  labor  and 
international  route  policy  issues 
discussed  below).  The  ALJ,  of  course, 
will  have  full  authority  to  exclude  or 
limit  presentations  that  are  cumulative 
or  otherwise  will  not  materially  assist 
our  consideration  of  the  Texas  Air — 
TWA  application.^ 

B.  International  Route  Policy 

American  and  Northwest  urge  the 
Department  to  consider  conditioning 
any  approval  of  the  merger  on  the 
divestitiu-e  of  one  or  more  of  the 
applicants'  limited  entry  foreign  routes. 
In  particular.  American  asserts  that 
TWA's  ciurent  dominance  in  the 
transatlantic  markets  will  be  increased 
by  the  merger,  as  it  will  combine 
Continental's  Houston-London  authority 
with  the  six  U.S.-London  routes  now 
served  by  TWA  (the  routes  between 
London  and  Boston,  New  York, 
Philadelphia,  Chicago,  St.  Louis,  and  Los 
Angeles). 

The  merger's  effect  on  competition  in 
international  markets  is  clearly  an  issue 
which  must  be  considered  under  the 
competitive  test  established  by  section 
408.  In  addition,  we  will  consider 
whether  common  control  of  the  two 
carriers'  limited  entry  route  authority  is 
consistent  with  United  States 
international  aviation  policy  objectives 
under  the  public  interest  test  of  sections 
401(h)  and  408.  See.  e.g..  Texas 
International-Continental  Acquisition 
Case.  Order  81-10-66  (August  14, 1981) 
at  16-21.  Accordingly,  the  hearing 
should  examine  arguments  that  any 
approval  of  the  acquisition  should  be 
conditioned  upon  the  divestiture  of  one 
or  more  of  the  applicants'  U.S.-London 
routes.* 

C.  Labor  Issues 

The  labor  parties  have  asserted 
several  issues  that  may  be  relevant  to 
our  public  interest  analysis.  They  claim 
that  LPP's  should  be  imposed  if  the 


"  Our  inclusion  of  section  401|h)  Ic  thl3  extent  in 
this  case  is  not  intended  to  alter  the  burden  of  proof 
on  the  public  interest  issue  from  that  ordinarily 
applied  under  section  406. 


'  Some  comments  on  the  application  argued  that 
Texas  .Mr  has  already  obtained  control  of  TWA 
without  receiving  the  Department's  approval  under 
section  406,  That  argument,  largely  based  on  the 
terms  of  the  agreement  between  Texas  Air  and 
TWA.  was  rejected  by  our  order  approving  on  a 
restricted  basis  Texas  Air's  application  to  purchase 
over  ten  percent  of  TWA's  voting  stock.  Order  85-8- 
16  (August  6. 1985). 

"  We  note,  however,  that  much  of  TWA's  U.S.- 
London certiflcate  authority  will  expire  in  any  event 
next  year.  We  see  nothing  in  the  proposed 
transaction  that  would  affect  those  expiration  dates, 
and  accordingly  we  expect  to  again  examine  in  the 
normal  course  whether  that  authority  should  be 
renewed.  See  Order  85-1-1  (November  1. 1984). 


Department  approves  the  merger.  We 
will  consider  that  issue.  Cf.  Pacific 
Division  Transfer  Case.  Order  85-6-44 
(June  13. 1985)  at  11.  As  we  explained  in 
that  order,  the  labor  parties  may  attempt 
to  show  that  LPP's  should  be  imposed 
here  under  the  LPP  policy  developed  by 
the  Board  before  its  sunset  and  applied 
by  the  Department  in  its  two  major 
section  408  decisions  this  year,  or  that 
that  policy  is  not  appropriate  here.  The 
labor  parties  may  also  examine  the 
merger's  effect  on  wages  and  working 
conditions,  but  in  doing  so  they  should 
bear  in  mind  the  Department's  limited 
role  in  labor  issues. 

In  addition,  parties  may  pursue 
ALPA's  claim  that  the  Department 
should  disapprove  the  merger  in  view  of 
the  alleged  past  unwillingness  of  Texas 
Air's  management  to  comply  with  the 
Railway  Labor  Act  and  its  collective 
bargaining  agreements.  Dicta  in  board 
and  decisions  suggest  that  a  carrier's 
refusal  to  comply  with  its  labor 
obligations  may  be  relevant  to  section 
408's  public  interest  consideration.  See 
Texas  International-Continental 
Acquisition  Case.  Order  81-10-66 
(August  14. 1981)  at  12.  However,  the 
Department's  limited  expertise  on  such 
labor  matters  necessitates  limits  on  such 
an  inquiry.  Since  other  agencies  are 
responsible  for  determining  Whether  a 
carrier  has  complied  with  its  Railway 
Labor  Act  obligations,  we  will  not 
investigate  whether  a  carrier  has 
violated  that  act.  See  New  York  Air 
Fitness  Investigation.  Order  80-12-57 
(December  11, 1980)  at  18-19.  affd.  Air 
Line  Pilots  Ass  'n  v  CAB.  643  F.  2d  935. 
941  (2d  Cir.  1981);  Republic-Hughes 
Airwest  Acquisition  Show  Cause 
Proceeding,  Order  80-9-65  (September 
12, 1980)  at  3-5.  The  Board  recently 
applied  that  policy  in  other  matters 
involving  Continental.  Houston-London 
Case.  Orders  84-11-3  (November  1. 
1984)  and  84-12-9  (December  4. 1984). 

Accordingly.  ALPA  and  other  parties 
may  introduce  evidence  that  a 
responsible  agency  or  court  has  found 
that  Texas  Air  has  breached  its 
statutory  and  contractual  labor 
obligations  and.  on  that  basis,  contend 
that  the  application  should  be 
disapproved  or  approved  only  on 
appropriate  conditions.  The  labor 
parties  may  not.  however,  seek  to  have 
us  decide  the  validity  of  charges  which 
have  not  been  adjudicated  by  a  tribunal 
with  the  responsibility  for  ruling  on  such 
labor  issues." 


*  We  will  also  not  consider  claims  that  a 
responsible  agency  or  court  has  already  found 
without  merit.  We  note  that,  according  to  the 

Continued 
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D.  The  Merger's  Viability 

Several  parties  have  urged  the 
Department  to  examine  whether  the 
Financial  structuring  of  the  merger  (in 
particular  TWA's  issuance  of  new  debt 
securities)  and  Texas  Air's  potential 
entanglement  in  Continental's 
bankruptcy  would  seriously  weaken 
TWA's  ability  to  maintain  air  service. 
Some  also  insist  that  the  Department 
must  examine  Texas  Air's  plans  for 
operating  TWA.  i.e..  whether  TWA  will 
be  operated  as  a  separate  corporation  or 
as  part  of  Continental. 

These  issues  are  not  relevant  here  and 
will  not  be  considered.  The  economic 
wisdom  of  transactions  of  this  type  is 
the  kind  of  business  decision  that 
Congress,  in  enacting  the  Airline 
Deregulation  Act,  intended  to  allow 
carrier  managements  to  make  without 
unnecessary  regulatory  interference.  See 
Order  85-5-28  (May  3. 1985)  at  23;  Texas 
International-Continental  Acquisition 
Case,  supra,  Order  81-10-66  at  9-10; 
Southwest  Airlines-Muse  Air  Acqusition 
Show  Cause  Proceeding,  Order  85-6-79 
(June  24, 1985)  at  28-30  Cf.  Pacific 
Division  Transfer  Case,  supra.  Order 
85-6-44  at  8-9.  For  similar  reasons  we 
need  not  consider  how  Texas  Air  plans 
to  structure  TWA's  operations. 

Finally,  we  will  not  consider  the  issue 
of  whether  the  acquisition  will  cause 
TWA  to  become  embroiled  in  the 
controversy  created  by  Continental's 
bankruptcy.  In  some  acquisition  cases  a 
carrier's  ability  to  fulfill  its  international 
service  obligations  could  be  a  public 
interest  consideration  requiring 
examination.  However,  the  contention 
that  the  Continental  bankruptcy 
proceedings  will  impair  TWA's  service 
is  too  speculative  to  be  examined 
here.*"  If  TWA  becomes  unable  or 
unwilling  to  provide  adequate  service  on 
its  international  routes,  we  have  ample 
authority  under  section  401,  49  U.S.C. 
1371(g),  to  replace  it  with  other  U.S. 
carriers. 

E.  Relations  With  Travel  Agents 

ARTA  has  asked  that  Texas  Air  and 
TWA  be  directed  to  file  information  on 
the  extent  to  which  TWA  and  Texas 
Air's  carriers  intend  to  use  travel  agents 
as  part  of  their  marketing  program  and 
whether  these  carriers  have  dealt  with 
agents  outside  the  Airlines  Reporting 
Corporation's  program.  This  issue  is 


applicants,  some  of  ALPA's  complciints  about 
Continental's  alleged  breach  of  its  labor  contracts 
have  been  adjudicated  by  the  bankruptcy  court, 
which  issued  a  decision  in  Continental's  favor.  See 
ft.  Reply  at  19.  n.  10. 

'"For  similar  reasons,  we  need  not  pursue 
ARTA's  request  for  an  investigation  of  the 
applicants'  proposals  to  protect  their  customers  in 
the  event  of  a  future  bankruptcy. 


clearly  outside  the  scope  of  this 
proceeding.  We  will  not  second  guess 
the  marketing  strategies  chosen  by 
TWA  and  Continental.  ARTA  has  not 
demonstrated  how  the  applicants'  use  of 
travel  agents  is  material  to  the  relevant 
issues  in  this  case. 

F.  Creditors '  Claims 

The  Creditors'  Committees  assert  that 
the  transaction's  effect  on  the  rights  of 
Continental's  creditors  must  be 
investigated  because  the  funds  being 
used  by  Texas  Air  to  implement  the 
merger  assertedly  belong  to 
Continental's  creditors.  The  bankruptcy 
court,  not  the  Department,  is  the  proper 
forum  for  resolving  this  issue.  We 
therefore  will  not  consider  this  issue.  Cf 
Order  84-9-37  (September  13, 1984)  at  5- 
6. 

Accordingly:  1.  We  retitle  the 
proceeding  in  Docket  43224  as  the  Texas 
Air-TWA  Acquisition  Case  and  set  the 
case  for  an  oral  evidentiary  hearing 
before  an  Administrative  Law  Judge  of 
the  Department; 

2.  We  direct  parties  to  submit 
information  responses  as  provided  in 
the  Appendix  on  August  23. 1985; 

3.  The  applicants  shall  file  the 
exhibits,  data  and  testimony  on  which 
they  will  base  their  direct  case  and  the 
names  and  addresses  of  their  witnesses 
on  August  23, 1985; 

4.  We  direct  the  Administrative  Law 
Judge  assigned  to  this  proceeding  to 
issue  his  recommended  decision  in  this 
proceeding  by  November  27. 1985; 

5.  Briefs  to  the  Department  will  be  due 
12  calendar  days  after  the  issuance  of 
the  recommended  decision; 

6.  We  make  the  Office  of  Aviation 
Enforcement  and  Proceedings  of  the 
Office  of  the  General  Counsel,  together 
with  the  Public  Proceedings  Division  of 
the  Office  of  Aviation  Operations,  a 
party  to  this  case; 

7.  We  grant  the  petitions  for  leave  to 
intervene  named  in  the  body  of  this 
order;  direct  that  all  additional  requests 
to  intervene  be  filed  not  later  than 
August  14, 1985;  and  authorize  the  ALJ 
to  rule  on  any  such  requests; 

8.  We  grant  the  applicants'  motion  for 
leave  to  file  an  otherwise  unauthorized 
document  and  their  request  for  an 
exemption  from  requirements  of  Part  303 
of  the  Department's  regulations; 

9.  Except  to  the  extent  granted, 
deferred  or  set  for  hearing  here,  we  deny 
all  other  motions,  petitions  and  requests 
for  relief; 

10.  We  will  not  entertain  petitions  for 
reconsideration  of  this  order;  and 

11.  This  order  shall  be  published  in 
the  Federal  Register. 


By: 

Matthew  V.  Scocozza. 

Assistant  Secretary  for  Policy  and 
International  Affairs. 

f  Docket  43224] 

Appendix  To  Order  85-8-25  Evidence 
Request  ' — Texas  Air-TWA  Acquisitioo 
Case 

I.  Public  Disclosure  of  Data 

Pursuant  to  5  §  241.19-6  and  -7  and 
399.100  of  the  Department's  regulations, 
it  is  determined  that  the  Department's 
ER-586  Service  Segment  Data  and  the 
International  O&D  Survey  Data  (Tables 
15. 16.  and  17)  for  operations  between 
the  United  States  and  Western  Europe.' 
for  the  period  January  1, 1980,  though 
final  Department  decision  in  this 
proceeding,  are  material  and  relevant  to 
a  final  determination  of  the  issues  in  this 
case.  Those  data  are  released  to  the  U.S. 
carriers  and  U.S.  non-airline  civic, 
governmental,  and  labor  interveners 
participating  in  this  proceeding.  Those 
parties  to  the  proceeding  %vill  be  bee  to 
use  these  data  to  the  extent  they  deem 
necessary. 

U.  Procedures  and  Ground  Rules 

In  the  interest  of  a  complete  record, 
current  and  prospective  parties  should 
submit  information  in  the  form  of 
exhibits.  The  exhibits  should  contain 
sufficient  detail,  including  sources  (with 
citations),  bases,  all  assumptions  and 
methodolgy  so  that  without  further 
clarification,  any  party  can  derive  the 
necessary  results  from  the  basic  data.  In 
addition,  the  parties  shall  furnish 
witnesses  competent  to  testify  as  to  the 
information  contained  in  their  exhibits. 

in.  Request  for  Information  and 
Evidence 

A.  Information  Responses  * 

1.  Public  Counsel  * 

a.  ER-586  Service  Segment  Nonstop 
Transported  and  On-Flight  O&D  data. 


'  In  this  evidence  requesL  references  to  Texas  Air 
Corp.  are  intended  to  include  any  of  Texas  Air 
Corp.'s  airline  subsidiaries  to  the  extent  applicable. 

'  For  purposes  of  this  evidence  request  Western 
Europe  means:  the  United  Kingdom.  Ireland,  the 
Federal  Republic  of  Germany,  France.  Italy, 
Switzerland.  Belgium,  the  Netherlands,  Luxembourg. 
Portugal.  Spain,  Austria.  Denmark,  and  Greece. 

These  data  include  behind  and  bridge  traffic  that 
any  party  deems  relevant  to  the  specific  US. 
gateway- Western  Europe  Iocs!  aiarkels  being 
considered. 

'  Texas  Air  and  TWA  should  update  all 
information  provided  in  response  to  Part  303  and 
this  Evidence  Request  on  August  15. 19S5.  and  on 
the  15th  of  each  month  thereafter  throughout  the 
pendancy  of  this  proceeding. 

*  O^ice  of  General  Counsel,  Office  of  Aviation 
Enforcement  and  Proceedings/Office  of  Aviation 

Continued 
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by  month,  for  the  12  months  ended 
December  31, 1984,  and  the  most  recent 
data  available  for  1985,  for  all  carriers 
between  all  U.S.  cities  and  points  in 
Western  Europe. 

b.  From  Table  16  of  the  O&D  Surveys 
for  the  calendar  years  1982-1984,  O&D 
traffic  between  all  U.S.  points  and 
London,  England  via  all  U.S.  gateways.' 

c.  From  Table  16  of  the  O&D  Surveys 
for  the  calendar  years  1982-1984,  traffic 
between  each  U.S.  point  and  points 
beyond  London,  where  London  was  a 
connecting  point,  from  all  U.S. 
gateways. 

d.  From  Table  16  of  the  O&D  Surveys 
for  the  calendar  years  1982-1984.  traffic 
between  all  U.S.  points  and  all  points  in 
Western  Europe  other  than  London. 

e.  CAB  O&D  data  from  Table  10  for 
each  city-pair  specified  in  footnote  6  for 
the  calendar  years  1982-1984,  showing 
local  and  connecting  and  total 
passengers  by  carrier." 

f.  CAB  O&D  data  from  Table  8  for 
each  city-pair  specified  in  footnote  6  for 
the  calendar  years  1982-1984,  showing 
total  number  of  passengers. 

g.  ER-586  Service  Segment  Nonstop 
Transported  and  On-Flight  O&D  Data, 
by  month,  for  the  12  months  ended 
December  31, 1984.  and  the  most  recent 
data  available  for  1985  for  all  carriers 
between  the  city  pairs  specified  in 
footnote  6. 

2.  Joint  Applicants 

a.  Provide,  to  the  extent  not  already 
provided,  the  information  required  by 
§  303.36  (aHc). 


Operations.  Public  Proceedings  Division.  Due  to  tlw 
volume  of  this  material  Public  Counsel  will  not  be 
able  to  print  and  distribute  copies  to  the  parties. 
Two  copies  of  these  materials  will  be  available  for 
the  parties  use  in  Room  4201.  400  7th  Street.  SW.. 
Washington.  D.C 

*  In  order  to  reduce  the  volume  of  data,  city-pairs 
with  less  than  10  departing  passengers  per  day  will 
not  be  listed. 

*  Specified  City-pairK 

1.  AUS-IAH 

2.  DE.N-SLC 

3.  LCA/IFK/EWR-DCA/IAD 

4.  BOS-DEN 

5.  CLE-IAH 
e-DEN-OTW 
7.  DEN-PHL 
&  ABQ-MQ 
9.  BOS-LAX 
laBOS-SFO 
11  MCI-SAN 
12.  BOS-LAS 
13  CLE-SJC 

14.  DCA/IAD-DEN 

15  LGA/IFK/EWR-PHX 

16.  LGA/IFK/EWR-SFO 

17.  LAS-LGA/JFK/EWR 

16  LAX-LGA/PTC/EWR 
mLAX-ORD 
2D.ORD-SAH 


3.  TWA 

a.  TWA  should  indicate  whether  or 
not  it  discussed  its  sale  or  acquisition 
with  any  other  carrier  or  party  within 
the  past  3  years.  If  so,  provide  copies  of 
all  documents,  studies,  reports  and 
analyses  relating  to  such  discussions. 

b.  Provide  a  current  senority  list  or 
lists  for  TWA's  pilots,  flight  engineers 
and  flight  attendants.  Include  any 
available  information  that  further 
defines  such  personnel,  such  as 
seniority  number,  date  of  hire,  current 
status,  and  any  specified  job  rights  or 
entitlements  as  a  result  of  contracts  or 
arbitration  awards. 

c.  State  whether  the  acquisition 
agreement  was  the  subject  of  recent 
collective  bargaining  negotiations  with 
any  of  TWA's  unions.  If  so,  describe 
such  discussions  in  detail  and  the 
results  of  such  discussions.  Provide 
evidence  and  indicate  the  carrier's 
position  as  to  how  the  implementation 
of  this  acquisition  agreement  will  affect 
existing  or  prospective  collective 
bargaining  agreements. 

d.  TWA  should  submit  all  studies, 
reports,  analyses,  and  documents  of  the 
impact  on  TWA  employees  of  the 
acquisition  agreement. 

e.  State  or  estimate  the  number  of 
TWA  employee  positions,  by  craft,  that 
will  remain  in  each  location  after  the 
acquisition. 

1.  Are  additional  changes  anticipated 
within  the  next  3  years? 

2.  If  so.  describe  in  detail  the 
anticipated  changes,  and  indicate  how 
those  changes  will  affect  employee 
positions  remaining  after  the 
acquisition. 

Texas  Air  Corp. 

a.  Provide  a  list  of  all  non-stop  city 
pairs  into  which  Texas  Air  Corp.  is 
considering  entry,  as  required  by 

§  303.33(a]. 

b.  Provide  an  existing  seniority  list  or 
lists  for  Texas  Air  Corp.  for  its 
subsidiaries  Continental  Air  Lines  and 
New  York  Air  pilots,  flight  engineers, 
and  flight  attendants.  Include  any 
available  information  that  further 
defines  those  personnel,  such  as 
seniority  number,  date  of  hire,  current 
status  and  any  specified  job  rights  or 
entitlements  as  a  result  of  contracts  or 
arbitration  awards. 

c.  State  whether  this  acquisition 
agreement  was  the  subject  of  recent 
collective  bargaining  negotiations  with 
the  Air  Line  Pilots  Association  or  any 
other  Texas  Air  Corp.  or  subsidiary 
labor  group.  If  so,  describe  such 
discussions  in  detail  and  the  results  of 
such  discussions.  Provide  evidence  and 
indicate  the  carrier's  position  as  to  how 


the  implementation  of  this  acquisition 
agreement  will  affect  existing  or 
prospective  collective  bargaining 
agreements. 

d.  Detail  the  total  cost  to  Texas  Air 
that  might  be  incurred  from  the 
imposition  of  any  labor  protective 
provisions.  Provide  copies  of  any  final 
judgment  by  a  court  or  by  the  National 
Mediation  Board  in  a  proceeding 
involving  charges  that  Continental  or 
Texas  International  Airlines  or  New 
York  Air  has  violated  the  Railway  Labor 
Act  or  a  collective  bargaining  agreement 
obligation  at  any  time  since  1980. 

e.  Provide  a  summary  of  any 
reorganization  plan  and  related 
information  that  Texas  Air  Corps 
subsidiary  Continental  Air  Lines  has 
filed  or  will  file  with  the  bankruptcy 
court.  This  information  should  include, 
but  is  not  limited  to,  financial 
transactions  between  Texas  Air  Corp.  or 
its  subsidiary  Continental  Air  Lines  and 
TWA,  discussions  between  Texas  Air 
Corp.  or  its  subsidiary  Continental  and 
TWA  (concerning  this  agreement),  and 
recommendations  of  Texas  Air  Corp.  or 
its  subsidiary  Continental  Air  Lines,  to 
the  bankruptcy  court  and  court 
dispositions  of  those  filings.  Texas  Air 
Corp.  should  provide  updates  of  this 
request  throughout  the  pendency  of  this 
proceeding. 

5.  Labor  Parties 

a.  Each  labor  party  shall  submit  a 
detailed  description  that  includes 
specific  language  of  the  labor  protective 
provisions  which  it  seeks  to  have 
imposed  as  a  result  of  this  proceeding. 
This  description  shall  include,  but  not  be 
limited  to,  hiring  preferences,  seniority 
integration,  supplemental  pay  or 
allowances,  and  retention  of  fringe 
benefits. 

b.  Each  union  shall  provide  a  seniority 
list  or  lists  of  their  represented 
employees  at  Texas  Air  Corp.  and  its 
subsidiaries  and  TWA  by  class  or  craft. 
Include  any  available  information  that 
further  defines  those  personnel,  such  as 
seniority  number,  date  of  hire,  current 
status,  and  any  specified  job  rights  or 
entitlements  as  a  result  of  contracts  or 
arbitration  awards. 

B.  Direct  Exhibits 

1.  Texas  Air  Corp. 

a.  Submit  estimates  of  Texas  Air 
Corp.'s  traffic  and  financial  results  for 
services  it  or  its  airline  subsidiaries 
propose  to  operate  following 
implementation  of  the  acquisition. 
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Estimates  shoufd  include  all  of  the 
following:' 

1.  Single-plane  and  on-line  connecting 
schedules,  by  season,  for  all  proposed 
U.S.-Westem  Europe  services. 
Schedules  should  contain  flight  number, 
complete  routings  from  origin  to 
destination  (including  behind  U.S.  «rtd 
Westem^Europe  gateway  points), 
departure  and  arrival  times,  equipment 
types  (including  seat  configurations  by 
class  of  service),  days'  scheduled  and 
classes  of  service  offered,  and  the 
limitations,  if  any,  on  the  number  of 
seats  available  for  each  class. 

2.  Based  upon  the  proposed  U.S.- 
Westem  Europe  schedules,  submit  a 
passenger  traffic  forecast  on  an  O&D 
market-by-market  and  type  of  freedom 
bais  (single-plane  and  on-line 
connecting  and,  to  the  extent  possible, 
interline  connecting)  detailing  the  data 
sources  of  all  traffic.  Include  any 
anticipated  changes  in  traffic  in  other 
international  markets  on  the  applicant's 
existing  system  in  which  service  will  be 
altered  as  a  result  of  the  proposal(s)  in 
this  case.  The  basis  for  any  forecasting 
technique  and  assumptions  used  should 
be  clearly  explained.  Indicate  any 
seasonal  fiuctuations  that  are 
anticipated  in  each  market. 

3.  Show,  with  a  breakdown  for  peak 
and  off-peak  seasons,  by  direction  and 
in  U.S.  dollars,  proposed  fares  in  all 
U.S.-Westem  Europe  markets  (by  fare 
type  and  with  a  description  of  all  fare 
conditions/restrictions  in  which  single 
plane  service  is  proposed  and  traffic  is 
forecast).*  All  proposed  fares  should  be 
based  upon  the  fare  level  in  effect  on 
July  1, 1984  (the  mid-point  of  the  cost 
year,  i.e.,  year  ending  December  31, 
1984). »  Do  not  allow  for  inflation,  or 
SFFL  fare  adjustments  or  any  upward 
fare  flexibility  to  the  forecast  year. 
Include  a  percentage  distribution  of 
passengers  forecast  for  each  fare  type 
proposed  for  each  market  (explain  the 
basis  and/or  discount  fares,  set  forth 
and  explain  all  restrictions,  conditions 
and  capacity  limits  on  fare  availability). 
Separately  indicate  the  dilution  from 
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'The  base  year  for  forecasting  traffic  and 
expense  estimates  should  be  calendar  year  1984. 
Financial  results  should  be  based  on  the  fares  and 
rates  in  effect  at  the  mid-point  of  the  cost  year — July 
1. 1984.  The  forecast  year  should  be  the  year  ending 
December  31, 1986. 

'Also  show  similar  fare  data  for  on-line 
connecting  markets  where  those  markets  account 
for  10  percent  or  more  of  the  total  traffic  forecast. 

•Describe  any  new  service  to  be  offered  or 
customary  service  to  l>e  withheld  With  regard  to:  (a) 
Reservations  (local,  on-line,  and  interline),  (b) 
baggage  (local,  on-line,  and  interline),  and  (c)  food 
and  beverage. 


joint  fares  or  other  factors  not  directly 
related  to  discount  fare  offerings. 

4.  Based  upon  the  traffic  forecasts  in 
paragraph  2  above  and  the  proposed 
fares  in  paragraph  3  above,  indicate  the 
net  revenue  anticipated  from  the 
proposed  U.S.-Westem  Europe  service 
for  the  forecast  year.  Explain  how  all 
dilution  factors  were  determined  in  each 
revenue  estimate. 

5.  Submit  estiamtes  of  costs  or  savings 
associated  with  setting  up  new  stations 
or  expanding  or  consolidating  existing 
facilities  or  carrying  on  existing  stations 
at  each  point  for  which  single-plane 
service  is  proposed.  Describe 
arrangements  contemplated  to  secure 
gate  positions,  terminal  space,  etc.  at 
each  new  station.  Describe  any  other 
start-up  expenses. 

6.  Submit  a  profit  and  loss  statement 
for  the  forecast  year  and  show  the 
estimated  net  impact  of  the  proposal  on 
the  carrier  with  and  without  the 
imposition  of  labor  protection 
provisions.  Estimates  should  be  based 
on  the  DOT  Form  41  functional  account 
method,  and  should  include  an 
explanation  of  how  costs  are  allocated 
between  domestic  and  international 
operations.  Unit  costs  should  be  for  the 
12  months  ended  December  31, 1984.  (Do 
not  allow  for  inflation  to  the  forecast 
year)."" 

7.  Provide  an  estimate  of  the  amount 
of  capital  that  the  applicant  would 
invest  as  a  result  of  the  agreement. 
Provide  supporting  detail  for  the 
estimated,  and  demonstrate  how  such 
costs  would  be  financed  and  amortized. 

8.  Estimate  the  number  of  gallons  of 
fuel  to  be  consumed  by  aircraft  type  in 
the  forecast  year  as  a  result  of  the 
proposed  operations  and  explain  the 
basis  of  such  estimates. 

9.  Submit  a  map  showing  how  the 
carrier's  existing  route  structure  would 
feed  into  its  proposed  services. 

b.  Texas  Air  Corp.  should  state 
whether  the  proposed  acquisition  will 
result  in  the  establishment  or  expansion 
of  any  domicile,  station  or  hub.  Specify 
the  manner  in  which  these  domiciles, 
stations,  or  hubs  will  be  staffed  by 
Texas  Air  Corp.  or  TWA  employees 
hired  by  Texas  Air  Corp.,  by  class  or 
craft. 

1.  State  whether  any  Texas  Air  Corp. 
or  TWA  employees  will  experience  loss 
of  jobs,  furloughs,  involuntary  transfers, 
or  any  reduction  in  job  status  or 


'"To  the  extent  any  expense  estimates  differ  from 
expenses  shown  in  the  carrier's  Form  41  Reports  for 
the  12  months  ended  December  31. 1984.  those 
differences  should  be  fully  explained. 


entitlements,  as  a  result  of,  related  to,  or 
in  anticipation  of.  the  acquisition 
agreement,  and  the  circumstances  which 
will  or  may  give  rise  to  such  actions. 

2.  If  so,  state  the  number  of  employees 
who  will  experience  each  such  type  of 
action,  the  type  of  action  which  will  be 
taken  against  any  Texas  Air  Corp.  or 
TWA  employee,  their  class  or  craft,  the 
probable  date  such  action  will  be  taken, 
the  domicile  or  station  of  the  employees, 
and  the  manner  in  which  each  such 
action  will  be  implemented. 

3.  Describe  in  detail  what  protections, 
monetary  or  otherwise,  Texas  Air  Corp. 
will  provide  under  the  acquisition 
agreement  or  any  collective  bargaining 
agreement  to  any  employee  who  suffers 
any  job  loss,  furlough,  involuntary 
transfer,  or  reduction  of  job  status  or 
entitlements  as  a  result  of,  or  related  to, 
or  in  anticipation  of,  the  route  transfer 
agreement.  For  each  such  protection, 
specify  the  type  of  protection  which  will 
be  provided,  to  whom  it  will  be 
applicable,  when  it  will  be  applicable, 
under  that  circumstances,  and  for  what 
duration. 

c.  Provide  detailed  estimates 
concerning  the  cost  and  impact  on 
existing  employees  that  would  be 
associated  with  the  imposition  of  the 
specific  labor  protective  provisions 
sought  by  each  labor  party.  To  the 
extent  possible,  include  such 
information  as  they  relate  to  employee 
dismissals,  demotions/downgrading  or 
other  displacements,  transfers  and 
related  expense,  reduction  in  flying  time, 
furloughs,  or  other  expenses/impacts. 
Demonstrate  the  benefit/detriment 
associated  with  the  imposition  of  labor 
protective  provisions. 

2.  Air  Carrier  Parties  Intending  To  Rely 
on  Alternative  Service  Proposals 

Using  the  approach  shown  in  item 
IILB.l.a  as  a  general  guideline,  set  forth 
any  proposed  alternative  service 
proposals. 

Procedural  Schedule 

Prehearing  Conference Aug.  14. 1985 

Deadline  for  Filing  Petitions  to 

Intervene Aug.  14. 1985 

Information  Responses Aug.  23. 1985 

Direct  Exhibits Sept.  10. 1985 

Rebuttal  Exhibits Sept.  26. 1985 

Hearing Oct.  1-11, 1985 

Briefs  to  ALJ Nov.  1, 1985 

Recommended  Decision Nov.  27. 1985 

|FR  Doc.  85-19367  Filed  8-13-fl5;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

I  T.D.  85-137) 

Customhouse  Broker  License  No. 
3605;  Suspension  for  90  Days 

Notice  is  hereby  given  that  the 
Assistant  Secretary  of  the  Treasury,  on 
December  21. 1984.  pursuant  to  section 
t>41.  Tariff  Act  of  1930.  as  amended  (19 
U.S.C.  1641).  and  Part  111  of  the 
Customs  Regulations,  as  amended  (19 
CKR  Part  111),  suspended  for  90  days  the 
individual  broker's  license  No.  3605 
issued  to  James  A.  Bamhart.  Los 
.Angeles.  California  on  July  1. 1964.  for 
the  Customs  District  of  Los  Angeles. 
California.  The  decision  was  siayed 
pending  the  recent  decision  by  the  Court 
of  International  Trade,  which  upheld  the 
suspension  (Slip  Op.  85-57.  June  24. 
1985).  The  decision  took  effect  as  of  July 
•14.  1985. 

.Alfred  R.  DeAngelus. 
■U  !ing  Commissioner  of  Customs. 

I I  R  Doc.  85-19303  Filed  B-13-85:  8:4.'i  ami 

BIUJNGCOOE  4S20-02-II 


VETERANS  ADMINISTRATION 
Agency  Form  Under  0MB  Review 

agency:  Veterans  Administration. 
ACTION:  Notice. 

The  Veterans  Administration  has 
submitted  to  ON4B  for  review  the 
following  proposal  for  the  collection  of 


information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  contains  an 
extension  and  lists  the  following 
information:  (1)  The  department  or  staff 
office  issuing  the  form.  (2)  the  title  of  the 
form.  (3)  the  agency  form  number,  if 
applicable,  (4)  how  often  the  form  must 
be  filled  out,  (5)  who  will  be  required  or 
asked  to  report.  (6)  an  estimate  of  the 
number  of  responses,  (7)  an  estimate  of 
the  total  number  of  hours  needed  to  fill 
out  the  form,  and  (8)  an  indication  of 
whether  section  3504(h)  of  Pub.  L.  96-511 
applies. 

ADDRESSES:  Copies  of  the  form  and 
supporting  documents  may  be  obtained 
from  Patricia  Viers,  Agency  Clearance 
Officer  (732),  Veterans  Administration, 
810  Vermont  Avenue,  NW,  Washington, 
DC  20420,  (202)  389-2146.  Comments  and 
questions  about  the  items  on  the  list 
should  be  directed  to  the  VA's  OMB 
Desk  Officer,  Dick  Eisinger.  Officer  of 
Management  and  Budget,  726  Jackson 
Place,  NW.  Washington.  DC  20503.  (202) 
395-7316. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  within  60  days  of  this 
notice. 

Dated:  August  9. 1985. 
By  direction  of  the  Administrator: 
Everett  Alvarex,  Jr., 

Deputy  Administrator. 

Extension 

1.  Department  of  Veterans  Benefits 

2.  Notice  of  Change  in  Student  Status 

3.  VA  Form  22-1999b 


4.  On  occasion 

5.  State  or  local  governments.  Non-profit 
institutions.  Small  businesses 
organizations 

6.  805.000  responses 

7.  67.083  hours 

8.  Not  applicable 

[KR  Doc.  85-19304  Filed  8-13-85;  8:45  amj 
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Voluntary  Service  National  Advisory 
Committee;  Availability  of  Annual 
Report 

Notice  is  hereby  given  that  the  Annual 
Report  of  the  Veterans  Administration 
Voluntary  Service  National  Advisory 
Committee  Annual  Meeting  for  1984  has 
been  issued. 

The  report  summarizes  activities  of 
the  annual  meeting  which  was  held  in 
Cincinnati,  Ohio,  October  24  through  27. 
1984. 

It  is  available  for  public  inspection  at 
two  locations: 
Library  of  Congress,  Serial  and 

Government,  Publication  Reading 

Room.  LM  133.  Madison  Building, 

Washington,  DC  20540 
and 
Veterans  Administration,  Voluntary 

Service  (135),  810  Vermont  Avenue. 

NW,  Washington,  DC  20420. 

Dated:  August  7. 1985. 
Rosa  Maria  Footanaz. 
Committee  Management  Officer. 
(FR  Doc.  85-19305  Filed  8-13-85:  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.   L.   94-409)   5  U.S.C.   552t)(e)(3). 
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1 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
•'Government  in  the  Sunshine  Act"  (5 
U^.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  10:00  a.m.  on 
,  Monday,  August  19, 1985.  to  consider  the 
following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

Recommendation  regarding  the 
liquidation  of  a  bank's  assets  acquired 
by  the  Corporation  in  its  capacity  as 
receiver,  liquidator,  or  Hquidating  agent 
of  these  assets: 

Case  No.  46,290 
Continental  Illinois  National  Bank  and 
Trust  Company  of  Chicago.  Chicago. 
Illinois 

Reports  of  committees  and  officers:    / 

Minutes  of  actions  approved  by  the        ' 
standing  committees  of  the  Corporation        *^ 
pursuant  to  authority  delegated  by  the  Board 
of  Directors. 

Reports  of  the  Division  of  Bank  Supervision 
with  respect  to  applications,  requests,  or 
actions  involving  administrative  enforcement 
proceedings  approved  by  the  Director  or  an 
Associate  Director  of  the  Division  of  Bank 
Supervision  and  the  various  Regional 
Directors  pursuant  to  authority  delegated  by 
the  Board  of  Directors. 

Discussion  Agenda: 
No  matters  scheduled. 


The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550 17th  Street.  NW., 
Washington,  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L,  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
389-4425. 

Dated:  August  12, 1985. 
Federal  Deposit  Insurance  Corporation 
Hoyle  D.  Robinaon. 
Executive  Secretary. 
[PR  Doc.  85-19452  Filed  8-12-85;  3:45  pmj 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:30  a.m.  on  Monday.  August  19. 
1985,  the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  closed  session,  by  vote  of  the 
Board  of  Directors,  pursuant  to  sections 
552b(c){2),  (c)(6),  (c)(8).  and  (c)(9)(A)(ii) 
of  Title  5,  United  States  Code,  to 
consider  the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Recommendations  with  respect  to  the 
initiation,  termination,  or  conduct  of 
administrative  enforcement  proceedings 
(cease-and-desist  proceedings, 
termination-of-insurance  proceedings, 
suspension  or  removal  proceedings,  or 
assessment  of  civil  money  penalties) 
against  certain  insured  banks  or  officers, 
directors,  employees,  agents  or  other 
persons  participating  in  the  conduct  of 
the  affairs  thereof: 

Names  of  persons  and  names  and  locations 
of  banks  authorized  to  be  exempt  from 
disclosure  pursuant  to  the  provisions  of 
subsections  (c)(6),  (c)(8),  and  (c)(9)A)(ii)  of 
the  "Government  in  the  Sunshine  Act"  (5 
use.  552b(c)(6),  (c)(8).  and  (c)(9)(A)(ii)). 

Note. — Some  matters  falling  within  this 
category  may  be  placed  on  the  discussion 
agenda  without  further  public  notice  if  it 
becomes  likely  that  substantive  discussion  of 
those  matters  will  occur  at  the  meeting. 
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Discussion  Agenda: 
Personnel  actions  regarding 

appointments,  promotions, 

administrative  pay  increases, 

reassignments.  retirements,  separation. 

removals  etc.: 

Names  of  employees  authorized  to  be 
excempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(2)  and  {c)(6|  of 
the  "Government  in  the  Sunshine  Act'"  (5 
U.S.C.  552b(c)(2)  and  (c)(6)). 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street. 
KW.,  Washington,  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L  Robinsoa  Executive 
Secretary'  of  the  Corporation,  at  (202) 
389-4425. 

Dated:  August  12. 1985. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson. 

Executive  Secretary. 

[FR  Doc.  85-19453  Filed  8-12-85;  3:54  pm| 
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FEDERAL  HOME  LOAN  MORTGAGE 
CORPORATION 

DATE  AND  TIME:  Thursday,  August  15. 
1985, 1:00  p.m. 

PLACE:  1776  G  Street,  NW.,  Conference 
Room  8-C.  Washington.  D.C.  20013. 
STATUS:  Closed. 

CONTACT  PERSON  FOR  MORE 
INFORMA-nON:  Alan  B.  Hausman.  1776  G 
Street,  NW.,  P.O.  Box  37248, 
Washington,  D.C.  20013  (202)  789-5097. 
MATTERS  TO  BE  CONSIDERED: 

Closed:  Minutes  of  May  2. 1985.  Board  of 

Directors'  Meeting 
Closed:  President's  Report 
Closed:  Financial  Report 

Date  sent  to  Federal  Register  August  8. 
1985. 

Maud  Mater. 

Secretary: 

(FR  Doc.  85-19458  Filed  8-12-85;  4:11  pmJ 
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FEDERAL  RESERVE  SYSTEM 

TIME  AND  DATE:  12:00  noon.  Monday 

August  19, 1985. 

PLACE:  Marriner  S.  Eccles  Federal 
Reser\e  Board  Building,  C  Street 
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entrance  between  20fh  and  21sf  Street. 
NW..  Washington.  DC  2(T551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (uppointments. 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr.  |oseph  R.  Coyne. 
Assistant  to  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207.  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  August  9. 1985. 
Barbara  R.  Lowrey, 

Associate  Secretary  of  t.he  Bixird. 

IFR  Doc.  85-19331  Filed  8-9-85;  4:19  pm] 
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INTERNATIONAL  TRADE  COMMISSION 

tUSITC  SE-85-34) 

TIME  AND  DATE:  10:00  am..  Wednesday. 
August  21,  !9a5. 

PLACE:  Room  117.  701  E  Street.  NW.. 
Washington,  DC  20436. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda. 

2.  Minutes. 

3.  Ratification  List. 

4.  Petitions  and  Complaints: 

5.  Investigations  Nos.  701-T.A-251/253  and 
-31-TA-271/274  [Preliminary)  (Certain 
welded  carbon  steel  pipes  and  tubes  from 
India,  Taiwan.  Turkey,  and  Yugoslavia). 

6.  Any  items  left  over  from  previous 
agenda. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Kenneth  R.  Mason. 
Secretary,  (202)  523-0161. 
Kenneth  R.  Mason. 

Secretary: 

iFR  Doc.  85-19351  Filed  8-9-85:  5:06  pm] 
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NATIONAL  TRANSPORTATION  SAFETY 
BOARD 

TIME  AND  date:  9  a.m..  Tuesday.  August 

20, 1985. 

place:  NTSB  Board  Room.  Eighth  Floor, 

800  Independence  Ave..  SW.. 

Washington,  DC.  20594. 

STATUS:  The  First  four  items  on  the 

agenda  will  be  open  to  the  public:  the 

last  two  items  will  be  closed  under 

Exemption  10  of  the  Government  in  the 

Sunshine  Act. 

MATTERS  TO  BE  CONSIDERED: 

1.  Aircraft  Accident  Report:  Vieques  Air 
Link.  Inc.,  Brillen-Nonnan  BN-2A-6  Islander, 
N589SA,  Vieques,  P.R..  August  2. 1984. 

2.  Railroad  Accident  Report:  Head-on 
Collision  of  Chicago,  South  Shore  and  South 
Bend  Railroad  Trains  Nos.  123  and  218,  Gary, 
Indiana.  January  21. 1985. 

3.  Railroad  Accident  Report:  Rear-end 
Collision  of  Two  Chicago  Transit  Authority 
Trains  near  the  Montrose  Avenue  Station, 
Chicago.  Illinois.  August  17, 1984. 

4.  Marine  Summary  Reports:  F/V 
Bonaventure,  F/V  Judith  Lee  Rose,  M/V 
ANGELA  BRILEY.  and  the  F/V  UBERTY. 

5.  Opinion  and  Order  Commandant  v. 
Marui.  Docket  ME-107;  disposition  of 
seaman's  appeal. 

6.  Opinion  and  Order:  Whittle  v. 
Administrator.  Docket  22  EAJA  SE-60591 
disposition  of  the  Administrator's  appeal 
from  the  law  judge's  award  of  fees. 

7.  Opinion  and  Order:  Petition  of  Johnson. 
Docket  SM-3322:  disposition  of  the 
petitioner's  request  for  disposition  of  the  case 
on  the  merits. 

CONTACT  PERSON  FOR  MORE 
information:  Catherine  T.  Kaputa  (202) 
382-6525. 

Dated:  August  11. 1985. 
Effie  M.  Upshaw, 
Alternate  Federal  Liaison  Officer. 

[FR  Doc.  85-19428  Filed  8-12-«5: 1:01  pm) 
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NUCLEAR  REGULATORY  COMMISSION 
date:  Weeks  of  August  12. 19.  26.  and 
September  2. 1985. 
PLACE:  Commissioners'  Conference 


Room.  1717  H  Street.  NW..  Washington 

DC. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  August  12 

Thursday.  August  15 

11:30  a.m. 
AfTirmation  Meeting  (Public  Meeting)  (if 
needed) 

Week  of  August  19 — Tentative 

No  Commission  meetings 
Week  of  August  26— Tentative 

No  Commission  Meetings 
Week  of  September  2 — Tentative 
Tuesday,  September  3 

2:00  p.m. 
Periodic  Briefing  on  NTOLs  (Public 
Meeting) 

Wednesday.  September  4 

10:00  a.m. 
Discussion  of  Management-Organization 
and  Internal  Personnel  Matters  (Closed — 
Ex.  2  &  6) 
2:00  p.m. 
Continuation  of  7/23  Discussion  on  Threat 
Level  and  Physical  Security  (Closed — Ex. 
1) 

Thursday,  September  5 

11:30  a.m. 
Affirmation  Meeting  (Public  Meeting)  (if 
needed) 

Friday,  September  6 

10:00  a.m. 
Status  of  Interpretation  of  Appendix  R — 
Fire  Protection  (Public  Meeting) 

TO  VERIFY  THE  STATUS  OF  MEETINGS 
CALL  (RECORDING):  (202)  634-1498. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Julia  Corrado  (202)  634- 
1410. 

Dated:  August  8. 1985. 
Julia  Corrado, 

Office  of  the  Secretary. 

[FR  Doc.  85-19332  Filed  8-9-85;  4:^2  pm) 
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Wednesday 
August  14,  1985 


Part  II 


Department  of 
Health  and  Human 
Services 

Food  and  Drug  Administration 

21  CFR  Part  182 

Suifiting  Agents;  Proposal  To  Revoke 
GRAS  Status  for  Use  on  Fruits  and 
Vegetables  Intended  To  Be  Served  or 
Sold  Raw  to  Consumers;  Proposed  Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  182 

(Dockat  Na  81N-0314] 

Sulfiting  Agants;  Proposal  To  Revoka 
GRAS  Status  for  Usa  on  Fruits  and 
Vag«tat>l«s  Intandad  To  Ba  Sarvad  or 
Sold  Raw  to  Consumars 

AQCNCV:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

SUaMARv:  The  Food  and  Drug 

Administration  (FDA)  is  announcing 
that  currently  available  information  has 
raised  significant  questions  about  the 
safety  of  the  use  of  sulfur  dioxide, 
sodium  sulfite,  sodium  and  potassium 
bisuinte,  and  sodium  and  potassium 
metabisulfite  (collectively  known  as 
fulfiting  agents  or  sulfites)  on  fruits  and 
vegetables  intended  to  be  served  raw  or 
sold  raw  to  consumers.  As  a  result  of 
these  questions,  FDA  believes  that  this 
use  of  sulfites  can  no  longer  be 
considered  to  be  generally  recognized  as 
safe  (GRAS).  Therefore.  FDA  is 
proposing  to  amend  the  regulations  on 
the  sulfiting  agents  in  21  CFR  Part  182  to 
except  their  use  on  hiiits  and  vegetables 
intended  to  be  served  raw  or  sold  raw  to 
consumers  or  to  be  presented  to 
consumers  as  fresh  from  the  uses  of 
these  substances  that  are  GRAS. 

This  proposed  action  is  based  upon 
FDA's  review  of  new  information  on 
sulfiting  agents  received  in  response  to  a 
proposal  to  affirm  the  GRAS  status  of 
sulfiting  agents  published  in  the  Federal 
Register  of  July  9, 1982  (47  FR  29956);  the 
January  31. 1985,  final  report  of  the 
Federation  of  American  Societies  for 
Experimental  Biology  (FASEB)  on  the 
Reexamination  of  the  GRAS  Status  of 
Sulfiting  Agents;  recently  published 
reports  in  the  medical  literature; 
consumer  complaints  received  by  the 
agency;  and  other  relevant  information. 

DATE:  Comments  by  September  13, 1985. 

ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville.  MD 
20857. 

FOfl  FURTHER  INFORMATION  CONTACT: 

Gerad  L.  McCowin,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-330). 
Food  and  Drug  Administration,  200  C  St. 
SW.,  Washington,  DC  20204,  202-472- 
5676. 

SUPPLEMENTARY  INFORMATION: 


I.  Background /Regulatory  History 

Sulfiting  agents  have  a  long  history  of 
use  as  food  ingredients.  Since  November 
20. 1959  (24  FR  9368).  these  food 
ingredients  have  been  listed  as  GRAS 
for  use  as  chemical  preservatives. 

In  1976,  during  the  course  of  the 
agency's  review  of  the  safety  of  GRAS 
Substances  (Ref.  1),  the  Select 
Committee  on  GRAS  Substances  (the 
Select  Committee)  of  FASEB  issued  a 
report  on  the  health  aspects  of  the  use  of 
sulfiting  agents  as  food  ingredients  (Ref. 
2).  Subsequently,  in  the  Federal  Register 
of  July  9. 1982  (47  FR  29956),  FDA 
proposed  to  affirm,  with  specific  use 
limitations,  the  GRAS  status  of  certain 
sulfiting  agents  (Ref  3). 

The  agency  received  numerous 
comments  on  the  1982  proposal.  Some 
comments  reported  new  uses  of  the 
sulfiting  agents,  significant  recent 
expansion  of  some  old  uses,  widespread 
use  by  the  food-service  industry,  and 
many  uses  that  were  unlabeled.  Other 
comments  reported  the  possibility  that  a 
significant  number  of  individuals  may 
experience  potentially  severe  allergic- 
type  responses  upon  consuming  foods 
treated  with  sulfiting  agents.  The  agency 
is  using  the  term  'allergic-type 
responses"  to  describe  the  various  types 
of  symptoms  that  individuals  have 
suffered  after  eating  sulfite-treated  fresh 
fruits  and  vegetables  that  were  served 
or  sold  raw.  These  responses  in  some 
ways  resemble  responses  to  an  allergen. 
However,  the  scientific  community  is 
imsure  at  this  time  about  the  actual 
mechanism  of  response  elicited  by  the 
sulfite  ingredient. 

The  agency  also  received  a  citizen 
petition  regarding  the  use  of  sulfiting 
agents  in  food  and  drugs.  The  petition 
echoed  many  of  the  concerns  expressed 
in  the  comments  and  urged  the  agency 
to  take  certain  regulatory  actions  to 
restrict  the  use  of  sulfites  in  food. 

A  number  of  the  comments  received, 
as  well  as  portions  of  the  citizen 
petition,  are  relevant  to  the  specific 
action  being  proposed  in  this  document. 
The  agency's  responses  to  these 
comments  are  included  in  this 
document. 

The  new  information  received  in 
response  to  the  1982  proposal  prompted 
the  agency  to  ask  FASEB  to  reexamine 
the  GRAS  status  of  the  use  of  sulfiting 
agents.  FASEB  established  an  ad  hoc 
Review  Panel  on  the  Reexamination  of 
the  GRAS  Status  of  Sulfiting  Agents  (the 
Panel).  On  July  9, 1984  (49  FR  27994), 
FDA  announced  the  formation  of  the 
Panel. 

The  Panel  evaluated  recent  scientific 
publications  and  new  information  and 
data  submitted  to  FDA  in  response  to  its 


1982  proposal.  The  Panel  supplemented 
this  information  with  additional 
materials  acquired  independently,  and 
conducted  an  open  meeting  on 
November  29, 1984,  at  which  individuals 
and  organizations  presented  their  views 
on  sulfite-related  issues.  On  January  31, 
1985.  FASEB  issued  its  final  report  (Ref 
4). 

In  that  report,  although  the  Panel 
concluded  that  for  the  majority  of  the 
population  "there  is  no  evidence  *  *  * 
to  suspect  a  hazard,"  the  Panel  also 
concluded  that  for  the  fraction  of  the 
public  that  is  sulfite  sensitive,  "there  is 
evidence  *  *  *  that  demonstrates  or 
suggests  reasonable  grounds  to  suspect 
a  hazard  of  unpredictable  severity  to 
such  individuals  when  they  are  exposed 
to  sulfiting  agents  in  some  foods  at 
levels  that  are  now  current  and  in  the 
manner  now  practiced"  (Ref  4,  p.  60). 

Upon  evaluation  of  available 
information,  FDA  concurs  with  the 
conclusions  of  the  Panel  and  is  currently 
assessing  the  use  of  sulfiting  agents  on 
foods. 

In  the  Federal  Register  of  April  3, 1985 
(50  FR  13306),  FDA  published  a  proposal 
to  require  that  all  packaged  foods  that 
contain  10  parts  per  million  (ppm)  or 
more  of  sulfur  dioxide  equivalents  must 
be  labeled  to  disclose  the  presence  of  a 
sulfiting  agent.  If  the  agency  adopts  that 
proposal,  sulfite-sensitive  individuals 
will  be  able  to  avoid  packaged  food 
products  to  which  they  might  be 
sensitive. 

The  agency  believes,  however,  that 
labeling  is  not  likely  to  be  an  effective 
means  of  protecting  sulfite-sensitive 
individuals  from  certain  sulfited  foods, 
including  fruits  and  vegetables  that  are 
served  raw  or  sold  raw  to  consumers  in 
food-service  establishments.  Ingestion 
of  these  types  of  foods  has  been 
associated  with  rare  but  potentially  life- 
threatening  responses  in  asthmatic 
individuals. 

Because  of  the  acute  health  problems 
that  have  been  associated  with  the  use 
of  sulfites  on  fresh  fruits  and  vegetables 
sold  in  food-service  establishments, 
FDA  has  decided  to  act  immediately 
with  regard  to  this  use.  before  deciding 
whether  to  affirm  the  GRAS  status  of 
the  other  uses  of  sulfiting  agents.  In 
addition,  because  of  these  health 
problems,  the  agency  is  providing  only 
30  days  for  comments  on  this  proposal 
instead  of  the  customary  60  days. 

In  this  document,  FDA  is  announcing 
its  preliminary  conclusion  that  the  use  of 
sulfiting  agents  on  fruits  and  vegetables 
intended  to  be  served  raw  or  sold  raw  to 
consumers  is  not  GRAS.  To  reflect  this 
preliminary  conclusion,  the  agency  is 
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proposing  to  amend  Part  182  (21  CFR 
Part  182). 

If  the  agency  confirms  its  preliminary 
conclusion,  this  use  of  sulfiting  agents 
would  constitute  the  use  of  an 
unapproved  food  additive.  As  a  result, 
the  use  of  sulfites  on  any  fruit  or 
vegetable  that  is  intended  to  be  served 
or  sold  raw  would  cause  that  fruit  or 
vegetable  to  be  adulterated  and  in 
violation  of  section  402(a)(2)(C)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  Act)  (21  U.S.C.  342(a)(2)(C)).  The 
agency  intends  to  address  all  other  uses 
of  sulfiting  agents,  including  their  use  on 
potatoes  and  potato  products,  in  the 
near  future. 

II.  The  use  of  SulHting  Agents  on  Fruits 
and  Vegetables 

A.  Purpose 

Many  raw  foods,  when  exposed  to  the 
air,  rapidly  discolor  or  otherwise  lose 
their  natural,  fresh  appearance.  For 
example,  lettuce  wilts  and  browns 
around  the  edges;  cut  apples  become 
brown;  avocado  pulp  turns  black. 
Sulfiting  agents  are  one  type  of  chemical 
preservative  that  serves  effectively  to 
prevent  or  to  delay  the  process  of 
browning  and  deterioration  of  raw  fruits 
and  vegetables  by  acting  as  an 
antioxidant.  Sulfites  are  used  by 
restaurants  to  help  maintain  the  fresh 
appearance  of  certain  fruits  and 
vegetables  in  salad  bars.  They  are  also 
used  by  some  suppliers  of  produce  that 
^s  intended  for  salad  bar  use  or  of 
vegetables  that  are  intended  for  cooking. 
Although  a  number  of  substances  such 
as  citric  acid,  ascorbic  acid,  or  sodium 
erythorbate  could  be  used  to  maintain 
the  freshness  of  raw  fruits  and 
vegetables,  the  primary  commercial 
products  sold  for  this  use  contain  the 
various  sulfite  salts  as  their  principal 
active  ingredients. 

Label  directions  for  these  products 
advise  users  to  dissolve  a  specific 
amount  of  the  product  in  water,  to  dip 
the  food  to  be  treated  in  this  solution  for 
a  stated  period  of  time,  and  to  drain  the 
food  before  refrigerating  or  cooking. 

B.  FDA 's  Concerns 

FD.''\'is  concerned  about  the  use  of 
sulfiting  agents  on  fruits  and  vegetables 
intended  to  be  served  raw  or  sold  raw  to 
consumers  because  of  serious  responses 
in  sulfifte-sensitive  individuals  have 
been  associated  with  this  widespread 
use  of  sulfites  on  fresh  fruits  and 
vegetables  and  because  such  use  is  not 
commonly  labeled  so  that  sensitive 
individuals  may  avoid  sulfite-treated 
foods.  FDA's  concerns  extend  to  fruits 
and  vegetables  that  may  have 
undergone  physical  processing  before 


sale,  such  as  guacomole  made  from 
mashed  avocado,  and  to  raw  fruits  and 
vegetables  that,  to  the  consumer,  appear 
to  be  fresh  but  that  may  have  been 
processed  in  some  way  (e.g..  freezing). 
Restaurant  consumers  of  raw  fruits  and 
vegetables  that  have  the  appearance  of 
freshness  do  not  generally  expect  such 
foods  to  contain  preservatives,  and 
these  foods  are  rarely  labeled.  Similarly, 
raw  fruits  and  vegetables  sold  in  grocery 
stores  are  not  usually  labeled,  and 
consumers  do  not  associate  them  with 
the  presence  of  preservatives  such  as 
sulfiting  agents. 

FDA  is  also  aware  of  a  number  of 
recent  trends  and  pra'ctices  that  raise 
concern  because  they  contribute  to  the 
likelihood  of  greater  exposure  to  sulfites 
in  the  American  diets.  More  Americans 
are  eating  a  greater  proportion  of  their 
meals  away  from  home.  One  trend  of 
considerable  importance  in  recent  years 
has  been  the  increase  in  the  presence  of 
salad  bars  in  restaurants  and  other 
food-service  establishments.  Such  salad 
bars  usually  offer  the  consumer  a  wide 
variety  of  fruits  and  vegetables  from 
which  to  choose.  The  popularity  of  these 
salad  bars  may  be  attributed  at  least  in 
part  to  consumers'  increasing  concern 
about  physical  well-being  and  their 
desire  to  replace  certain  "processed" 
foods  in  the  diet  with  "natural"  or 
"fresh"  foods  or  to  reduce  caloric  intake. 

Data  indicate  that  sulfiting  agents 
continued  to  be  used  on  some  of  the 
foods  offered  for  sale  at  many  salad 
bars.  However,  their  use  is  rarely 
disclosed  to  the  consumer.  In  addition, 
the  levels  at  which  sulfiting  agents  are 
used  by  restaurant  and  food-service 
establishment  personnel  vary  widely, 
largely  as  a  result  of  the  differences  in 
the  degree  of  care  employed  by  such 
personnel.  Consequently,  there  is  a  wide 
variation  in  the  sulfite  content  of  treated 
products. 

The  practices  and  trends  described 
above  take  on  added  significance  in 
light  of  reports  received  since  1982  of 
adverse  responses  associated  with  food 
allegedly  treated  with  sulfiting  agents. 
At  present.  FDA  has  received  over  500 
consumer  complaints  where  the 
individuals  reported  suffering  a  variety 
of  adverse  aliergic-type  responses  after 
eating  food  to  which  they  believed 
sulfiting  agents  had  been  added. 

Information  currently  available 
indicates  that  allergic-type  responses  to 
sulfites  are  most  likely  to  occur  among 
persons  who  are  asthmatic.  Although 
prevalence  estimates  vary,  among  the 
estimated  10  million  asthmatic  patients 
in  the  U.S.  population,  as  many  as  1  in 
10  (or  1  million  persons)  may  be  sulfite 
sensitive  (Ref.  4).  Although  thepe  is  even 
less  certainty  about  the  degree  to  which 


nonasthmatic  persons  may  also  be 
sulfite  sensitive,  nonasthmatics  were 
nevertheless  involved  in  several  of  the 
complaints  reported  to  the  agency. 

C.  FDA  Actions 

In  1983.  FDA  began  to  take  steps  to 
provide  consumers  with  information 
that  would  help  them  avoid  foods  to 
which  they  could  be  sensitive  because 
the  foods  were  treated  with  sulfiting 
agents. 

In  March  of  that  year.  FDA  issued  an 
interpretation  of  its  model  food 
sanitation  code.  This  interpretation  was 
later  revised  in  its  September  1983 
"Retail  Food  Protection  Program 
Information  Manual"  (Ref.  5).  The 
revised  interpretation  stated  that  "fresh 
fruits  and  fresh  vegetables  and  other 
foods  which  are  intended  for  sale  in  the 
raw  state  and  which  have  received 
treatment  with  sulfiting  agents  at  the 
retail  estabhshment  will  be  considered 
safe  under  the  provisions  of  the  model 
food  sanitation  code  only  if  the 
consumers  are  informed  that  sulfiting 
agents  have  been  added."  By  March 
1985,  however,  19  States  had  still  not 
adopted  this  interpretation.  Moreover, 
because  of  the  great  number  of 
restaurants  and  other  retail 
establishments,  comprehensive 
enforcement  is  difficult  to  achieve. 

FDA  is  aware  that  some  recent 
information  indicates  that  the  use  of 
sulfiting  agents  on  salad  bar  items  in 
food-service  establishments,  and  the  use 
of  these  agents  by  supphers  of  fresh  and 
ready-to-cook  produce  to  such 
establishments,  have  declined  in  the  last 
2  years.  For  example,  the  National 
Restaurant  Association,  which  advised 
its  members  in  February  1983  to  stop 
applying  sulfites,  found  in  a  subsequent 
sur\ey  (reported  in  the  June  1. 1983 
letter  from  R.  Neville  to  Sanford  Miller) 
that  less  than  4  percent  of  its  members 
were  using  sulfiting  agents.  In  addition, 
the  Produce  Marketing  Association 
reported  in  November  1984  that  a  recent 
survey  showed  that  5  percent  of  its 
members  were  using  sulfiting  agents, 
and  that  only  2  percent  were  using  them 
on  a  regular  basis  (Ref.  4). 

Even  these  relatively  low  percentages, 
however,  represent  a  large  number  of 
retail  establishments  in  absolute  terms. 
Moreover,  these  surveys  do  not  include 
the  large  number  of  retail  food 
establishments  that  do  not  belong  to  the 
organizations  conducting  these  surveys. 
Thus,  the  problem  of  sulfite-sensitive 
individuals  unknowingly  eating  sulfite- 
treated  foods  still  exists.  This  is 
evidenced  by  the  fact  that  more  than  40 
percent  of  the  consumer  complaints  that 
FDA  has  received  have  come  to  the 
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agency  since  the  Produce  Marketing 
Association  survey  was  completed. 
Moreover,  such  reports  have  continued 
even  in  recent  months. 

D.  Summary 

In  summary.  FDA's  concerns  stem 
firom  the  following  facts: 

1.  Sulfite-sensitive  asthmatics  in  the 
United  States  may  number  as  many  as  1 
million  persons. 

2.  Current  lifestyle  trends  and  food- 
processing  practices  point  to  significant 
exposure  of  individuals  to  suIHting 
agents  used  on  fresh  fruits  and  fresh 
vegetables. 

3.  The  potential  for  carelessness  or 
misuse  exists  when  sulfiting  agents  are 
applied  to  food  by  food-service 
establishment  personnel. 

4.  Although  industry  data  indicate  a 
decline  in  the  use  of  sulfiting  agents  by 
restaurants  and  produce  marketers,  a 
significant  number  may  still  be  using 
them  and  FDA  is  still  receiving  reports 
from  individuals  of  allergic-type 
responses  allegedly  associated  with 
eating  sulfite- treated  foods. 

5.  Although  FDA  has  proposed  that  all 
packaged  foods  that  contain  sulfites  be 
so  labeled,  labeling  in  restaurants  and 
grocery  stores  is  not  a  practical 
alternative  because  labeling  in  those 
environments  is  not  customarily  used 
and  because  of  the  difficulty  of 
enforcing  such  labeHng  at  either  the 
Federal  or  State  level. 

For  these  reasons.  FDA  believes  that 
it  is  necessary  to  take  action  as  soon  as 
possible  concerning  the  GRAS  status  of 
the  use  of  sulfiting  agents  on  fresh  fruits 
and  fresh  vegetables. 

III.  Safety  Evaluation 

Consumer  Complaints 

Since  1962,  FDA  has  received 
complaints  from  approximately  500 
individual  consumers  who  reported 
adverse  responses,  including  13  deaths 
after  eating  food  that  the  individuals 
either  knew  contained  or  suspected  of 
containing  sulfiting  agents.  AJnong  the 
500  reports  of  adverse  responses,  the 
largest  segment  (approximately  40 
percent)  specifically  mention  the 
occurrence  of  adverse  responses  after 
eating  raw  fruits  or  raw  vegetables  in 
restaurants,  while  4  percent  specifically 
mention  fresh  produce  purchased  in  a 
grocery  store.  Thus,  nearly  half  of  all 
complaints  received  specifically 
mention  fresh  fruits  or  vegetables.  By 
comparison,  approximately  15  percent  of 
the  500  complaints  specifically  mention 
the  occurrence  of  adverse  responses 
after  drinking  wine  or  beer,  and  14 
percent  speciAcally  mention  processed, 
packaged  food  eaten  at  home.  The 


remaining  complaints  were  less  specific 
about  the  type  of  food  and  the  place  of 
purchase  or  consumption. 

The  spectrum  of  reported  responses  to 
raw  fruits  and  vegetables  that  had  been 
treated  with  sulfites  is  broad,  ranging 
from  mild  discomfort  to  very  severe  and 
even  life-threatening.  Although  some 
reports  fall  into  more  than  one  clinical 
category,  approximately  40  percent  of 
the  complaints  mentioning  fresh  fruits  or 
vegetables  mention  gastrointestinal 
effects,  including  nausea  and  d-arrhea; 
about  50  percent  mention  various  forms 
of  respiratory  distress:  10  percent 
mention  anaphylaxis,  coma,  or  shock: 
and  15  percent  mention  that 
hospitalization  was  required  or 
emergency  room  care  was  sought.  The 
remaining  comments  either  did  not 
mention  specific  symptoms  or 
mentioned  symptoms  other  than  those 
described  above.  In  approximately  30 
percent  of  these  complaints,  the 
consumers  described  the  responses  as 
allergic  responses. 

IV.  The  Panels  Report 

As  noted  above,  early  in  1984  FDA 
requested  that  FASEB  reexamine  the 
GRAS  status  of  sulfiting  agents.  In 
response,  FASEB  established  the  Panel, 
which  considered  all  relevant  available 
information  on  the  use  of  sulfiting 
agents.  This  information  included  recent 
scientific  publications;  information 
submitted  to  FDA  in  response  to  its  1982 
proposal;  data  on  the  levels  of  sulfiting 
agents  currently  used  in  the  processing 
of  foods  and  on  the  levels  of  sulfiting 
agents  found  in  various  foods  as 
consumed;  new  toxicological 
information  on  sulfiting  agents:  and  data 
regarding  the  ability  of  sulfiting  agents 
to  cause  allergic-type  responses  in 
sensitive  individuals.  The  Panel  also 
had  access  to  the  consumer  complaints 
(numbering  approximately  300)  that 
FDA  had  received  by  that  time.  In 
addition,  the  Panel  conducted  an  open 
meeting  on  November  29, 1984,  at  which 
individuals  and  representatives  of 
organizations  presented  data, 
information,  and  views  on  a  range  of 
sulfite-related  issues.  The  Panel  made 
its  final  report  available  to  FDA  on 
January  31, 1985. 

A.  Exposure 

The  Panel  estimated  that  the  mean 
dietary  intake  of  sulfiting  agents,  as 
measured  in  sulfur  dioxide  equivalents. 
is  about  10  milligrams  per  capita  per  day 
(0.17)  milligram  per  kilogram  body 
weight  per  day).  It  also  estimated  that 
the  99th  percentile  intake  probably  does 
not  exceed  180  milligrams  sulfur  dioxide 
equivalents  per  capita  per  day  (3 
milligrams  per  kilogram  body  weight  per 


day).  The  latter  figure  represents  regular 
consumption  of  foods  containing  high 
levels  of  sulfites,  such  as  wine,  shrimp, 
"instant"  potatoes,  dried  apricots,  and 
"tossed  salad"  (Ref  4). 

B.  Sulfite-Sensitivity  Reactions 

The  Panel  reviewed  the  evidence  for 
the  occurrence  of  adverse  responses  in 
certain  individuals  after  ingesting  foods 
containing  sulfiting  agents.  This 
evidence  included  numerous  published 
findings  from  clinical  experiments 
involving  the  exposure  of  both  asthmatic 
and  nonasthmatic  individuals  to 
sulfiting  agents.  The  Panel  also 
reviewed  hundreds  of  reports,  submitted 
by  consumers,  physicians,  and  FDA 
field  investigators,  of  adverse  responses 
occurring  after  consumption  of  foods 
known  to  contain  or  suspected  of 
containing  sulfiting  agents.  A  summary 
of  the  Panel's  findings  follows. 

1.  Types  of  Responses.  The  most 
frequently  reported  response  following 
exposure  to  sulfites  or  sulfur  dioxide  has 
been  bronchial  hyperreactivity 
(bronchoconstriction  and 
bronchospasm),  although  other 
responses  such  as  shock, 
gastrointestinal  disturbances,  and 
urticaria/angioedema  as  well  as 
flushing,  hypotension,  and  tingling 
sensations  have  also  been  reported  (Ref. 
7). 

2.  Clinical  Studies.  Clinical 
investigators  have  attempted  to 
document  adverse  responses  to  sulfites. 
Many  of  the  studies  were  conducted  on 
individuals  or  groups  of  individuals  who 
previously  reported  an  adverse  response 
to  a  sulfite-conf^ining  food.  To  quantify 
adequately  the  presence  and  severity  of 
adverse  sulfite  sensitivity  responses, 
clinical  investigators  exposed 
individuals  to  measured  quantities  of 
sulfiting  agents  in  which  the  amount  of 
sulfiting  agents  was  expressed  as  sulfur 
dioxide  equivalents.  The  investigators 
then  reported  the  extent  of  any  adverse 
response  in  terms  of  a  drop  in  what  is 
often  called  the  patients'  "forced 
expiratory  volume  at  1  second"  (FEVi). 

For  example,  in  1973,  Kochen  reported 
that  a  mildly  asthmatic  child 
experienced  acute,  transient  asthmatic 
reactions  following  ingestion  of  freshly 
opened  sulfite-containing  foods  (Ref  8). 
Reports  about  this  type  of  reaction  were 
relatively  rare  until  recently.  However, 
challenge  testing  was  not  carried  out  to 
determine  if  sulfites  were  the  causative 
agents  in  this  case.  Subsequently. 
Prenner  and  Stevens,  in  1976.  presented 
a  case  report  of  anaphylaxis  occurring 
in  a  50-year  old  nonasthmatic  male  who 
consumed  a  restaurant  meal  that 
included  a  green  salad  sprayed  with  a 
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product  containing  bisulfite  (Ref.  9). 
Oral  challenge  with  sodium  bisulfite  (10 
milligrams  total  dose)  resulted  in 
erythema,  itching,  nausea,  warmness, 
coughing,  and  bronchoconstriction  for 
about  1  hour.  Lung  function 
measurements  were  not  made  nor  was  a 
placebo  administered  as  a  part  of  the 
challenge. 

In  1977.  Freedman  interviewed  272 
asthmatic  patients  and  reported  that  30 
experienced  exacerbations  of  asthma 
following  ingestion  of  orange  drinks 
made  with  sodium  bisulfite  (Ref.  10). 
Fourteen  of  the  30  patients  allowed 
challenge  tests  with  a  single  dose  of 
sodium  metabisulfite  solution  containing 
25  milligrams  sulfur  dioxide  equivalents 
in  a  weakly  acidic  solution  (sulfur 
dioxide  concentration  100  ppm).  Within 
2  to  25  minutes.  8  of  the  14  patients 
challenged  gave  a  positive  response, 
defined  as  a  drop  of  at  least  12  percent 
inFEVi. 

In  one  case.  Baker  et  al.  reported 
bronchospasm  in  an  asthmatic  patient 
following  ingestion  of  canned  crabmeat 
salad  with  a  vinegar  dressing  (Ref.  11). 
Oral  challenge  of  this  patient  with 
sodium  metabisulfite  resulted  in  severe 
bronchospasm  within  30  minutes.  No 
reaction  was  observed  after  ingestion  of 
the  canned  crabmeat  alone  when  given 
as  a  clinical  challenge.  In  a  second 
patient  whose  asthma  was  provoked  by 
wine,  a  single-blind  oral  challenge  with 
a  capsule  containing  500  milligrams 
sodium  metabisulfite  caused  a  drop  in 
peak  flow  rate  from  about  440  liters  per 
minute  before  challenge  to  100  liters  per 
minute  30  minutes  after  challenge. 
Challenge  with  a  placebo  capsule  did 
not  produce  a  significant  pulmonary 
change  in  the  second  patient. 

In  1983.  Schwartz  reported  the  clinical 
presence  of  vague,  general  symptoms 
following  oral  challenge  with 
metabisulfite  in  two  patients  who 
developed  dizziness,  weakness,  nausea, 
chest  tightness,  tachycardia,  and 
dyspnea  associated  with  restaurant 
meals  (Ref.  12).  Pulmonary  function 
studies  during  an  oral  metabisulfite 
challenge  showed  no  changes. 

Stevenson  and  Simon  reported  in  1981 
on  clinical  investigations  on  four 
patients  with  histories  of  severe 
bronchoconstriction  and  anaphylaxis 
associated  with  consumption  of 
restaura^nt  meals  (Ref.  13).  Single-blind 
oral  challenges  were  administered  to 
these  patients  in  the  fasting  state  and 
while  they  were  taking  their  usual 
medications.  Placebo  capsules  were 
administered  orally  every  30  minutes  on 
the  first  morning  of  testing,  and  capsules 
containing  1,  5. 10,  25,  or  50  milligrams  of 
potassium  bisulfite  were  given 
sequentially  ever  30  minutes  on  the 


second  day.  FEVi  values  were  measured 
at  30-minute  intervals  on  both  days.  All 
four  patients  reacted  to  bisulfite 
challenges,  developing  asthmatic 
symptoms  10  to  15  minutes  after 
ingestion  of  a  provocative  dose  (10.  25. 
or  50  milligrams).  FEVi  decreased  34  to 
49  percent  at  30  to  90  minutes  after  are 
provocation.  Systemic  symptoms 
including  flushing,  tingling,  and 
faintness  occurred  in  all  subjects. 
Subsequent  oral  challenge  of  six  sulfite- 
sensitive  asthmatic  patients  with  sulfite 
solutions  produced  responses  equal  to 
the  responses  observed  after  oral 
capsule  challenge  but  at  levels 
approximately  one-half  of  the 
provocative  capsule  dose  (Ref.  14). 
Fifteen  additional  asthmatic  patients 
with  a  history  of  incrased  asthmatic 
responses  associated  with  consumption 
of  food  and  beverages  were  serially 
challenged  with  capsules  containing  5. 
10.  25,  and  50  milligrams  sodium 
metabisulfite  (Ref.  15).  Only  one  of  these 
patients  had  a  significant  response  to 
the  challenge.  In  that  case, 
administration  of  5  milligrams  sodium 
metabisulfite  produced  a  fall  of  28 
percent  in  FEV,  in  2  minutes. 

Capsules  containing  1.4. 14, 144,  or 
288  milligrams  potassium  metabisulfite 
were  sequentially  administered  to  134 
patients  selected  from  a  clinic 
population  of  1,073  patients  having 
asthma  and  related  allergic  symptoms 
(Ref  16).  Decreases  in  FEV,  values  of  at 
least  15  percent  were  reported  in  50  of 
the  134  patients  challenged.  Based  upon 
these  challenges,  Buckley  et  al.  (1985) 
estimated  that  4.8  percent  of  asthmatic 
patients  respond  to  sulfite  challenge 
(Ref  16). 

In  another  clinical  study,  lettuce 
treated  with  sodium  bisulfite  was 
employed  as  an  oral  challenge  to 
evaluate  pulmonary  function  of  five 
stable,  previously  documented  sulfite- 
sensitive  asthmatic  patients  after 
consumption  of  food  containing  sulfiting 
agents  (Refs.  17  and  18).  Three-ounce 
portions  of  lettuce  were  dipped 
according  to  package  instructions  in  a 
commercial  vegetable  freshener 
containing  sodium  bisulfite  or  in  a 
•similar  commercial  product  that  did  not 
contain  a  sulfite  salt.  Approximately  10 
milliliters  of  solution  (80  to  90  milligrams 
bisulfite)  adhered  to  the  lettuce  after 
draining.  All  five  patients  showed  a 
significant  decreased  in  FEVi  (mean 
decrease  44  percent,  range  31  to  64 
percent)  after  consuming  the  sulfite- 
treated  lettuce.  None  reacted  to  the 
control  lettuce.  Four  of  the  patients  were 
described  as  having  moderate  asthmatic 
responses,  while  the  fifth  had  a  life- 
threatening  response  requiring  extensive 
emergency  treatment  (Ref  18). 


Not  all  clinical  investigations 
reviewed  by  the  Panel  provided  equally 
convincing  and  strong  evidence  for  an 
association  between  exposure  to  sulfites 
and  adverse  responses.  In  one  study 
performed  by  Sonin  and  Patterson  in 
1985. 12  patients  with  idiopathic 
anaphylaxis.  9  of  whom  had  a  history  of 
reactions  associated  with  restaurant 
meals,  and  10  control  subjects  were 
challenged  with  increasing  oral  doses  of 
sodium  metabisulfite  dissolved  in 
lemonade  (Ref  19).  A  similar  extent  of 
mild  nonspecific  irritant  and  subjective 
symptoms  were  reported  in  both  groups 
of  patients.  No  anaphylactic  responses 
occurred  in  the  12  patients  with 
idiopathic  anaphylaxis.  No 
bronchospasm  occurred,  although 
pulmonary  functions  was  abnormal  in 
three  of  these  patients. 

Similarly,  in  a  presentation  made  at 
the  open  meeting  of  the  ad  hoc  Review 
Panel,  Taylor  reported  that  oral  capsule 
challenge  of  100  non-steriod-dependent 
asthmatic  patients  with  potassium 
metabisulfite  resulted  in  no  cases  of 
sulfite  sensitivity  that  could  be 
confirmed  by  double-blind  challenge 
(Ref  20).  However,  single-blind 
challenges  of  69  steroid-dependent 
asthmatic  patients  resulted  in  a 
decrease  in  FEV,  of  at  least  20  percent 
in  14  cases.  Double-blind  challenges  of 
five  of  these  steroid-dependent  patients 
resulted  in  significant  decreases  in  FEVi 
in  only  two  cases. 

In  another  study,  FEVi  values  did  not 
decline  and  no  manifestations  of  sulfite 
sensitivity  were  reported  follov^-ing 
administration  of  bisulfite  to  five 
steriod-dependent  asthmatic  patients 
without  histories  of  responses 
associated  with  restaurant  meals  (Ref. 
13). 

Experience  with  oral  challenge  testing 
of  sulfites  has  led  to  di^ering  opinions 
concerning  the  extent  of  sensitivity 
resposes  to  sulfiting  agents.  Based  upon 
their  clinical  work  with  capsule  and 
solution  challenges  of  a  group  of 
asthmatic  patients.  Simon  et  al.  (Ref  21) 
and  Simon  (Ref  18)  estimate  that  5  to  10 
percent  of  the  10.000.000  asthmatic 
patients  in  the  United  States  may  be 
sensitive  to  orally  ingested  sulfiting 
agents.  Buckley  et  al.  suggest  a 
prevalence  of  4.6  percent  for  sulfite 
sensitivity  based  on  capsule  challenges 
of  selected  members  of  a  clinic 
population  having  asthma  and  related 
unusual  allergic  symptoms  (Ref  16).  A 
lower  prevalence  of  sulfite  sensitivity  (1 
to  2  percent  of  the  overall  asthmatic 
population)  is  estimated  by  Taylor  (Ref 
20)  whose  clinical  results  with  capsule 
challenge  suggest  that  sulfite  sensitivity 
is  limited  to  steroid-dependent 
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asthmatic  patients.  Patterson  and 
colleagues  have  yet  to  identify  sulfite 
sensitivity  among  idiopathic 
anaphylactic  patients  selected  from  an 
extensive  asthmatic  population  and 
consider  that  sulfite  sensitivity  may  be  a 
minor  problem  (Ref.  22).  Although  a 
number  of  individuals  have  been 
clinically  tested  for  sulfite  sensitivity  by 
oral  challenge,  there  is  no  compilation  of 
data  available  on  the  distribution  of 
asthmatic  and  nonasthmatic  patients 
sensitive  to  sulfiting  agents  according  to 
age,  sex,  race,  genetic  traits,  ethnicity, 
and  other  variables. 

3.  Individual  Case  Reports.  The  Panel 
reviewed  copies  of  all  the  consumer 
complaints  that  had  been  sent  to  FDA, 
which,  at  the  time  the  Panel  did  its 
work,  numbered  about  300.  These 
included  reports  by  individual 
consumers  who  were  both  asthmatic 
and  nonasthmatic.  The  Panel  also 
reviewed  some,  more  thorough,  case 
reports  submitted  by  physicians.  Some 
of  the  consumer  and  physician  reports 
included  additional  information  from 
followup  investigations  conducted  by 
FDA  field  personnel.  The  Panel 
concluded  that  these  reports  indicate  an 
association  between  adverse  responses 
and  the  ingestion  of  meals  that  include 
foods  containing  sulfating  agents. 

C.  The  Panel's  Conclusions  and 
Recommendations 

The  Panel  concluded,  in  part,  that  the 
available  information  contains  sufficient 
evidence  to  demonstrate  a  hazard  of 
unpredictable  severity  to  sulfite- 
sensitive  individuals  when  they  are 
exposed  to  sulfiting  agents  in  some 
foods  at  levels  that  are  now  being  used. 

The  Panel  concluded  that  the  reported 
associations  are  sufficiently  numerous, 
and  the  responses  sufficiently  severe,  to 
deserve  serious  attention.  It  found  that, 
in  some  cases,  sulfite- sensitive 
individuals  have  had  life-threatening 
responses  following  exposure  to  suifite- 
treated  foods  and  recommended  that 
practical  means  be  found  to  protect 
these  individuals  from  the  potential 
hazards  of  sulfites. 

The  Panel  specifically  noted  that  fresh 
fruits  and  vegetables  dispensed  in  food- 
service  establishments  or  sold  in  grocery 
stores  are  among  the  foods  that  have 
been  shown  to  elicit  adverse  responses. 

The  Panel  concluded  'that  additional 
labeling  requirements  alone  would  not 
assure  protection." 

It  further  concludes: 

This  is  partiruJarly  likely  when  sulfite- 
treated  fresh  fruits  and  vegetables  and  pre- 
cut  potatoes  are  di'spensed  in  food  service 
establishments  or  sold  in  grocerj-  stores,  and 
consumers,  service  and  store  personnel  are 


not  adequately  aware  that  sulfite  agents  are 
present. 

Information  provided  to  the  Panel  indicates 
that  the  use  of  sulfites  on  fresh  produce  in 
food  service  establishments  is  t>eing 
discoui'dged  by  the  National  Restaurant 
Association  and  the  Produce  Marketing 
Association,  and  that  use  has  decreased  over 
the  past  two  years.  Such  voluntary 
curtailment  of  sulfite  use  on  such  products  is 
an  important  step  in  reducing  opportunities 
for  unsuspecting  sulfite-sensitive  individuals 
to  be  exposed,  and  discontinuance  of  these 
uses  should  be  encouraged  by  appropriate 
use  of  the  regulatory  process. 

rV.  Discussion 

A.  This  Proposal 

In  this  proposal,  FDA  is  announcing 
that  based  on  the  data  and  information 
that  have  become  available  to  it  since 
pubUcation  of  its  )uly  9, 1982,  proposal 
on  sulfiting  agents;  on  the  conclusions 
that  the  Panel  reached  in  its  1965 
reexamination  of  the  GRAS  status  of 
sulfites;  on  its  evaluation  of  the  Panel 
report;  and  on  other  available  data,  it 
believes  that  there  is  no  longer  a  basis 
to  find  that  the  use  of  suififing  agents  as 
a  preservative  on  fruits  or  vegetables 
intended  to  be  served  or  sold  raw  to 
consumers  is  CRAS. 

Under  21  U.S.C.  321(8),  for  the  use  of  a 
substance  to  be  GRAS,  there  must  be  a 
consensus  among  qualified  experts  that 
that  use  has  been  shown  to  be  safe. 
Given  the  recent  evidence  of  severe 
acute  responses  reported  in  some 
individuals  who  have  eaten  sulfited 
fruits  and  vegetables  and  the  other 
information  discussed  in  this  document. 
FDA  believes  that  a  consensus  that  this 
use  of  sulfites  is  safe  does  not  currently 
exist.  As  a  result,  the  agency  is 
proposing  to  amend  Part  182  to  exclude 
this  use  from  those  that  are  GRAS  under 
the  regulations  on  the  sulfiting  agents. 

FDA  is  basing  this  action  on  a  number 
of  factors: 

1.  There  are  people  within  the  U.S. 
population,  whose  number  may  be  as 
high  as  1  million,  according  to  some 
estimates,  who  are  sulfite  sensitive  and 
suffer  allergic-type  responses  of 
unpredictable  severity  upon  ingesting 
foods  treated  with  sulfiting  agents. 

2.  The  use  of  sulfiting  agents  by 
restaurants  and  other  food-service 
establishments  on  fruits  and  vegetables 
presented  to  the  consumer  for  sale  as 
fresh  (e.g„  salad  bars)  is  cited  in  the 
largest  fraction  (nearly  half)  of  the 
consumer  complaints  of  adverse 
responses  received  by  FDA. 

3.  Although  sensitive  individuals  can 
possibly  avoid  sulfite-treated  foods  that 
are  packaged  and  labeled,  the  use  of 
signs  has  not  proven  to  be  effective  in 
protecting  sensitive  persons  in  such 
situations  as  restaurant  salad  bars. 


when  sulfiting  agents  are  used  on  fruits 
and  vegetables  intended  to  be  served  or 
sold  raw  to  consumers  or  presented  to 
consumers  as  fresh.  Adverse  responses 
alleged  to  be  associated  with  these  uses 
have  continued  despite  some  States' 
efforts  to  require  signs.  Moreover,  the 
Panel  has  stated  that  it  believes  that  the 
use  of  signs  will  not  be  an  effective 
means  of  protecting  sensitive 
individuals.  Furthermore,  FDA  believes, 
as  stated  earlier,  that  labeling  in 
restaurants  and  grocery  stores  is  not  a 
practical  alternative  because  labeling  in 
those  environments  is  not  customarily 
used  and  because  of  the  difficulty  of 
enforcing  such  labeling  at  either  the 
Federal  or  State  level. 

4.  In  addition,  the  levels  of  sulfiting 
agents  on  raw  fruits  and  vegetables  are 
likely  to  vary  widely  and  will  depend 
upon  the  care  exercised  by  food-service 
personnel  in  following  use  instructions 
for  their  apphcation.  Thus,  a  significant 
potential  exists  for  abuse  or  misuse  of 
these  chemical  preservatives. 

5.  Because  many  restaurants  now 
operate  salad  bars  without  using 
sulfites,  it  appears  that  substituting 
alternative  preservatives  or 
implementing  revised  operating 
procedures  (e.g.,  refilling  salad  bar  items 
more  frequently)  is  a  feasible  course  of 
action. 

FDA  believes  that  there  is  a  pressing 
need  for  it  to  act  with  regard  to  the  use 
of  sulfites  on  raw  fruits  and  vegetables. 
The  response  of  certain  individuals  to 
sulfite-treated  foods  is  often 
unpredictable,  and  the  allergic-type 
responses  can  be  extremely  severe,  even 
fatal.  Consequently,  the  agency  must  act 
quickly  to  diminish  the  likelihood  of 
additional  severe  adverse  responses  in 
unsuspecting  consumers. 

Therefore,  the  agency  is  allowing  only 
30  days  for  interested  persons  to 
comment  on  this  proposal.  Although  21 
CFR  170.38(b)(2)  states  that  60  days  will 
normally  be  given  for  comment  on  a 
proposal  to  find  that  the  use  of  a 
substance  is  not  GRAS,  the  procedures 
in  §  170.38  are  subject  to  Part  10  (21  CFR 
Part  10).  (See  21  CFR  170.38(b)(1).) 
•  Under  §  10.40(b)(2),  the  agency  may 
shorten  a  comment  period  for  good 
cause.  As  stated  above,  the  agency 
believes  that  its  concerns  about  the 
protection  of  the  public  health  provide 
good  cause  for  shortening  the  comment 
period  in  this  instance. 

FDA's  concerns  about  the  potential 
hazards  from  the  use  of  sulfiting  agents 
on  fruits  or  vegetables  intended  to  be 
served  or  sold  raw  extends  to  those 
fruits  and  vegetables  that  may  not 
actually  be  fresh  but  that  are  presented 
to  the  consumer  as  fresh  (e.g.,  thawed 
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frozen  fruits  and  vegetables).  Therefore, 
the  proposed  amendments  to  Part  182 
reflect  this  concern. 

B.  Exclusions 

The  use  of  sulfiting  agents  on  grapes 
is  not  included  in  this  proposat  Sulfiting 
agents  are  used  on  grapes  as  a  fungicide 
rather  than  as  a  preservative.  Therefore, 
this  use  is  subject  to  regulation  by  the 
Environmental  Protection  Agency  under 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  and  not  to  regulation  by 
FDA.  (7  U.S.C.  et  seq.) 

V.  Other  Relevant  Information 

A.  General  Comments 

FDA  received  numerous  comments  on 
its  July  9. 1982.  proposal  to  affirm  the 
GRAS  status  of  certain  sulfiting  agents. 

Three  comments  from  the  food 
industry  related  to  the  use  of  sulfiting 
agents  on  fresh  fruits  and  fresh 
vegetables.  One  comment  was  from  a 
trading  association,  and  two  were  from 
restaurant  chains.  These  comments 
simply  informed  FDA  that  they  were  in 
fact  using  sulfiting  agents  on  fresh  fruits 
and  vegetables. 

One  comment  from  a  private  testing 
laboratory  stated  that  it  had  tested 
foods  for  sulfite  content  and  reported  on 
the  leveh  that  it  had  measured. 

B.  Citizen 's  Petition 

On  October  28. 1982.  the  agency 
received  a  citizen  petition  signed  by 
three  consumers,  a  physician,  a 
scientist,  and  representatives  of  the 
Center  for  Science  in  the  Public  Interest 
(CSPI),  Washington,  DC.  The  petitioners 
requested  that  FDA  amend  certain  food 
standards  and  rescind  certain  food 
additive  regulations,  prior  sanctions, 
and  advisory  opinions  that  permit  the 
use  of  sulfiting  agents  at  a  level  of  more 
than  350  micrograms  per  serving.  The 
petitioners  also  requested  that  FDA 
require  warning  labels  on  any  food 
products  in  which  sulfiting  agents  must 
be  used  in  amounts  greater  than  350 
micrograms  per  serving  to  perform 
essential  public  health  functions. 

In  a  supplement  to  this  petition,  which 
was  submitted  on  March  15, 1983,  the 
petitioners  requested  that  FDA  ban  the 
use  of  sulfiting  agents  in  restaurant 
salad  bars,  withdraw  the  prior  sanction 
permitting  the  use  of  sodium  bisulfite  on 
potatoes,  and  institute  appropriate 
enforcement  action  against  sulfite- 
containing  products  that  are  labeled  for 
use  on  vegetable  salads  because 
vegetable  salads  are  a  significant  source 
of  thiamine  (vitamin  Bi). 

FDA  has  considered  the  requests 
made  in  the  CSPI  petition  and  the 
supplement.  Because  this  proposed 


rulemaking  is  intended  to  address  only 
the  use  of  sulfiting  agents  in  fruits  and 
vegetables  intended  to  be  served  raw  or 
sold  raw  to  consumers,  the  agency  will 
respond  here  only  to  the  requests  that 
are  relevant  to  these  uses.  FDA  will 
respond  to  the  other  issues  raised  in  the 
citizen  petition  in  future  Federal  Register 
documents. 

The  petitioners  submitted  data  to 
support  their  claim  that  vegetable  salads 
are  a  significant  source  of  thiamine,  and 
that  products  that  instruct  users  to  apply 
sulfiting  agents  to  these  foods  are 
misbranded.  The  petitioners  suggested 
that  FDA  issue  an  appropriate 
regulator^'  letter  to  all  manufacturers  of 
such  products. 

FDA  acknowledges  that  it  has  never 
authorized  the  use  of  sulfites  on  foods 
that  are  recognized  as  a  significant 
source  of  thiamine.  Foods  that  can  serve 
as  significant  sources  of  vitamins, 
including  thiamine,  are  defined  in  21 
CFR  101.9(c)(7)(v)  as  those  that  supply 
at  least  10  percent  of  the  minimum  daily 
requirement  for  vitamins,  which  in  the 
case  of  thiamine  is  0.15  milligram.  FDA 
has  calculated  the  amount  of  thiamine 
present  in  a  traditional  serving  of  salad 
(1  cup  lettuce.  V4  tomato)  as  being  less 
than  0.15  milligram  (Ref.  6).  FDA 
concludes,  therefore,  that  an  average 
serving  (according  to  the  results  of  the 
U.S.  Department  of  Agriculture  1977- 
1978  Nationwide  Food  Consumption 
Sur\'ey)  of  a  green  salad  does  not  serve 
as  a  significant  source  of  thiamine.  For 
this  reason,  FDA  also  concludes  that  it 
cannot  grant  the  petitioners'  request  for 
enforcement  action  against  products 
containing  sulfiting  agents  that  are 
labeled  for  use  on  vegetable  salads. 

Nonetheless.  FDA  has  tentatively 
concluded  that  it  is  necessary  for  the 
agency  to  take  action  against  the  use  of 
sulfiting  agents  on  fruits  and  vegetables 
intended  to  be  served  or  sold  raw  to 
consumers.  It  is  proposing  that  action  in 
this  document  Moreover,  should  this 
regulation  become  final  products 
containing  sulfites  and  labeled  for  use 
on  fresh  vegetable  salads  would  be 
adulterated  under  section  402(a)(2)(C)  of 
the  act  (21  U.S.C.  342(a)(2)(C)).  They 
would  be  adulterated  under  that  section 
because  a  sulfite  intended  to  be  used  to 
preserve  the  freshness  of  raw  fruits  and 
vegetables  would  be  an  unapproved 
food  additive  and  therefore  unsafe 
under  section  409(a)  (21  U.S.C.  348(a)). 

VI.  Conclusions 

This  proposed  rulemaking  announces 
that  currently  available  information  has 
created  significant  questions  about 
whether  the  use  of  sulfiting  agents  in 
fruits  and  vegetables  intended  to  be 
served  raw  or  sold  raw  to  consumers  is 


safe.  As  a  result,  FDA  believes  that  this 
use  of  sulfites  can  no  longer  be 
considered  to  be  GRAS.  The  agency  is 
proposing  in  this  document  to  amend 
Part  182  to  exclude  the  use  of  sulfiting 
agents  on  fruits  and  vegetables  intended 
to  be  ser\'ed  or  sold  raw  to  consumers 
as  fresh  from  the  uses  of  sulfiting  agents 
that  are  GRAS.  Such  use  of  sulfiting 
agents  would  constitute  the  use  of 
unapproved  food  additives  and  would, 
therefore,  cause  any  food  to  which  the>' 
have  been  added  to  be  adulterated  and 
in  violation  of  section  402(a)(2)(C)  of  the 
Act.  The  conunent  period  for  this 
proposal  is  30  days. 

The  agency  requests  comments  from 
all  interested  persons  on  all  relevant 
issues  relating  to  this  proposal.  The 
agency  especially  seeks  comments 
relating  to  the  following: 

1.  Additional  evidence  concerning 
whether  there  is  an  association  between 
exposure  to  sulfites  on  fresh  fruits  and 
vegetables  and  adverse  responses  in 
sulfite-sensitive  individuals; 

2.  Data  on  the  extent  to  which 
restaurants,  other  food-service 
establishments,  grocery  stores,  and 
other  produce  handlers  ciurently  use 
sulfiting  agents  on  fruits  or  vegetables: 
and 

3.  Practical  alternatives  to  the  use  of 
sulfites  on  fresh  fruits  and  vegetables. 

VIL  Economic  Impact 

FDA  has  determined  that  the  primary 
cost  of  this  proposed  rule  results  from 
the  substitution  of  other  additives  or 
procedures  for  sulfiting  agents.  In 
accordance  with  section  605(b]  of  the 
Regulatory  Flexibility  Act  (piib.  L  96- 
354),  the  agency  has  determined  that  no 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
including  small  businesses,  will  derive 
from  this  action.  Further,  in  accordance 
with  Executive  Order  12291.  FDA  has 
analyzed  the  economic  effects  of  this 
proposal  and  has  determined  that  it  is 
not  a  major  rule  as  defined  by  that 
Order. 

The  agency's  findings  of  no  major 
economic  impact  and  no  significant 
impact  on  a  substantial  ninnber  of  smaU 
entities,  and  the  evidence  supporting 
these  findings,  are  contained  in  a 
threshold  assessment  which  may  be 
seen  in  the  Dockets  Memagement  Branch 
(address  above). 

VIII.  Environmental  Impact 

The  agency  has  considered  the 
potential  environmental  effects  of  this 
action  and  has  concluded  that  the  action 
will  not  have  a  significant  impact  on  the 
human  environment  and  that  an 
environmental  impact  statement  is  not 
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required.  The  agency's  environmental 
assessment  and  finding  of  no  significant 
impact  may  be  seen  in  the  Dockets 
Management  Branch,  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 
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X.  Miscellaneous  Information 

FDA  is  unaware  of  any  prior  sanction 
for  the  use  of  these  ingredients  in  foods 
that  covers  the  conditions  identified  in 
this  document.  Any  person  who  intends 
to  assert  or  to  rely  on  such  a  sanction 
shall  submit  proof  of  its  existence  in 
response  to  this  proposal.  The 
amendments  proposed  above  will 
constitute  determinations  that  excluded 
prior-sanctioned  uses  would  result  in 
adulteration  of  the  food  in  violation  of 
section  402  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  342),  and 
the  failure  of  any  person  to  come 
forward  with  proof  of  an  applicable 
prior  sanction  in  response  to  this 
proposal  constitutes  a  waiver  of  the 
right  to  assert  or  rely  on  the  sanction 
later. 

The  agency  believes,  however,  that 
even  if  a  prior  sanction  does  exist  for 
the  use  of  sulfiting  agents  on  fruits  and 
vegetables  intended  to  be  served  raw  or 
sold  raw,  reliance  on  that  sanction 
would  likely  not  be  a  sufficient 
justification  to  continue  this  use  of 
sulfiting  agents.  FDA  believes  that 
recent  information  demonstrates  that 
this  use  of  sulfiting  agents  may  be 
injurious  to  a  significant  number  of 
people.  Furthermore,  present  day  food- 
processing  practices  and  dietary  trends 
could  not  have  been  anticipated  before 


1958,  when  a  prior  sanction  would  have 
been  issued.  Therefore,  FDA  tentatively 
concludes  that  the  use  of  sulfiting  agents 
on  fruits  and  vegetables  intended  to  be 
served  raw  to  consumers  or  sold  raw  to 
consumers,  would  cause  t'le  food  to  be 
adulterated  within  the  meaning  of 
section  402  of  the  act  (21  U.S.C.  342), 

Interested  persons  may,  on  or  before 
September  13, 1985,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  182 

Generally  recogni2.ed  as  safe  (GRAS) 
food  ingredients,  Spices  and  flavorings. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  it  is  proposed 
that  Part  182  be  amended  as  follows: 

PART  182— SUBSTANCES 
GENERALLY  RECOGNIZED  AS  SAFE 

1 .  The  authority  citation  for  Part  182 
continues  to  read  as  follows: 

Authority:  Sees.  201(s),  409,  701,  52  Stat. 
1055-1056  as  amended,  72  Stat.  1784-1788  as 
amended  (21  U.S.C.  201(8),  348.  371). 

2.  In  §  182.3616  by  revising  paragraph 
(c),  to  read  as  follows: 

§  182.3616    PotaMium  bisulfite. 

*  •  *  *  * 

(c)  Limitations,  restrictions,  or 
explanation.  This  substance  is  generally 
recognized  as  safe  when  used  in 
accordance  with  good  manufacturing 
practice,  except  that  it  is  not  used  in 
meats  or  in  food  recognized  as  source  of 
vitamin  Bi,  and  that  it  is  not  used  on 
fruits  or  vegetables  intended  to  be 
served  raw  to  consumers  or  sold  raw  to 
consumers  or  to  be  presented  to 
consumers  as  fresh. 

3.  In  §  182.3637  be  revising  paragraph 
(c),  to  read  as  follows: 

§  182.3637    Potassium  metabisulfite. 


(c)  Limitations,  restrictions,  or 
explanation.  This  substance  is  generally 
recognized  as  safe  when  used  in 
accordance  with  good  manufacturing 
practice,  except  that  it  is  not  used  in 
meats  or  in  food  recognized  as  source  of 
vitamin  Bi,  and  that  it  is  not  used  on 
fruits  or  vegetables  intended  to  be 
served  raw  to  consumers  or  sold  raw  to 
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consumers  or  to  be  presented  to 
consumers  as  fresh. 

4.  In  §  182.3739  by  revising  paragraph 
(cj,  to  read  as  follows: 

§  182.3739    Sodium  bisulfite. 
•         •         «         *         « 

(c)  Limitations,  restrictions,  or 
explanation.  This  substance  is  generally 
recognized  as  isafe  when  used  in 
accordance  with  good  manufacturing 
practice,  except  that  it  is  not  used  in 
meats  or  in  food  recognized  as  source  of 
vitamin  Bi,  and  that  it  is  not  used  on 
fruits  or  vegetables  intended  to  be 
served  raw  to  consumers  or  sold  raw  to 
consumers  or  to  be  presented  to 
consumers  as  fresh. 

5.  In  §  182.3766  be  revising  paragraph 
(c).  to  read  as  follows: 

§182.3766    Sodium  metabisufite. 

***** 

(c)  Limitations,  restrictions,  or 
explanation.  This  substance  is  generally 


recognized  as  safe  when  used  in 
accordance  with  good  manufacturing 
practice,  except  that  it  is  not  used  in 
meats  or  in  food  recognized  as  source  of 
vitamin  Bi,  and  that  it  is  not  used  on 
fruits  or  vegetables  intended  to  be 
served  raw  to  consumers  or  sold  raw  to 
consumers  or  to  be  presented  to 
consumers  as  fresh. 

6.  In  §  182.3798  by  revising  paragraph 
(c),  to  read  as  follows: 

§182.3798    Sodium  sulfite. 

***** 

(c)  Limitations,  restrictions,  or 
explanation.  This  substance  is  generally 
recognized  as  safe  when  used  in 
accordance  with  good  manufacturing 
practice,  except  that  it  is  not  used  in 
meats  or  in  food  recognized  as  source  of 
vitamin  Bi,  and  that  it  is  not  used  on 
fruits  or  vegetables  intended  to  be 
served  raw  to  consumers  or  sold  raw  to 
consumers  or  to  be  presented  to 
consumers  as  fresh. 


7.  In  §  182.3862  by  revising  paragraph 
(c),  to  read  as  follows: 

§182.3862    Sulfur  dioxkte. 

***** 

(c)  Limitations,  restrictions,  or 
explanation.  This  substance  is  generally 
recognized  as  safe  when  used  in 
accordance  with  good  manufacturing 
practice,  except  that  it  is  not  used  in 
meats  or  in  food  recognized  as  source  of 
vitamin  Bi,  and  that  it  is  not  used  on 
fruits  or  vegetables  intended  to  be 
served  raw  to  consumers  or  sold  raw  to 
consumers  or  to  be  presented  to 
consumers  as  fresh. 

Dated:  ]uly  24, 1985. 
Frank  E.  Young, 

Commissioner  of  Food  and  Drugs. 
Margaret  M.  Heckler, 
Secretary  of  Health  and  Human  Service*. 
[FR  Doc.  65-19282  FUed  8-12-85;  8:46  am] 
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318 

32162 

91 

....; 32085 

161 

162... 

.  32085 

32085 

10  CFR 

50 

32138 

rronosed  fliJes 

7 

9 „.  „. 

31191 

..31192 

19 

20 „.. 

21 

32086 

32086 

32086 

30 

39 

40 „ 

50 _._ 

51 

70 

i45!!!"!!Z™!ZI 

150... 

600 _ 

_-  32088 

32086 

32086 

..32155 

32086 

._..  32086 

32086 

32086 

32086 

._  _.   32684 

12  CFR 

7 

32003 

500 

545 

563 

572a. 

611 

32004 

32005 

32005 

31837 

32165 

5 

12 ; 

330 

-.31605 

..31605 

.31380.  32439 

61 4 32736 

61 5 31607 

14  CFR 

39 31153,  31342.  31586. 

32166-32168,32391 
71 31154-31160,  31344. 

31345,  31706,  31839. 32169. 

32392. 32393. 32555, 32692 

73 31 158-31 160 

75 31 160 

91 31 587 

95 31 161 

97 31345 

1 21 „....  32374 

Proposed  Rules: 

Oh.  1 31724 


11 
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25 31725,32087 

39. 31193.  31609,  32439. 

32440,  32737 

71 31383.  31384,  31472. 

32228.  32441 .  32442.  32578 

91 32087 

1 21 32087 

1 25 32087 

15CFR 

399 32169 

16CFR 

Propoaed  Rules: 

Oi.  II 31391 

2 31610 

3 31385.  31610 

6 32443 

13 31 387 

440 _ 32088 

17CFR 

1 31839 

200 32555 

274 31839 

Proposed  Ruies: 

1 31S12,  31623.  32578 

3 32737 

33 _ 31625 

1 90 31 623 

18CFR 

271 31347 

Proposed  Rules: 

4 32229 

271 31 391 

19CFR 

1 62 32555 

1 77 31 707 

353 32556 

355 32556 

Proposed  Rule*: 

111 31871 

134 31392 

171 31871 

355 32088 

20CFR 

629 31348 

21CFR 

1 0 32693 

25 32693 

71 32693 

146 32560 

1 70 32693 

1 71 32693 

1 72. 32561 

178 31165 

177 31348-31350,  31840 

1 78 3201 0.  321 70 

312 32693 

314 32693 

5 1 0 31 708,  32693 

51 1 32693 

514 32693 

520 32693 

522 31351.  31709 

5S6 32394 

558 31352.  31708.  32394. 

32395 

570 32693 

601 32693 

808 32694 

812 32693 


813 32693 

861 32693 

Proposed  Rules: 

Ch.  1 31887 

182 32830 

314 31726 

600 32232.  32741 

610 32232,  32741 

680 32232,32741 

22CFR 

514 31709 

901 31353 

902 31353 

903 31353 

904 31353 

905 31353 

906 31353 

907 31353 

908 31353 

909 31353 

flO 31353 

911 31353 

23  CFR 

Proposed  Rule: 

669 32089 

24  CFR 

107 31359 

245 32396 

Proposed  Rules: 

115 31394 

207 32233 

571 31194 

25  CFR 

Proposed  Rules: 

278 32741 

26  CFR 

1 31712 

27 32010 

48 32012 

154 32012 

602 32010.32012 

Proposed  Rule: 

1 32092 

28  CFR 

6 31360 

34 31361 

Proposed  Rules: 

16 31887 

65 31888 

29  CFR 

96 32050 

207 31308 

208 31308 

209 31 308 

401 31 308 

402 31308 

403 31308 

404 31 308 

405 31308 

406 31308 

408 31308 

409 31308 

417 31308 

451 31308 

452 31308 

453 31308 

457 _ 31308 

458 31308 


459 31308 

2610 32171 

2616 31 165 

2617 31167 

2622 32171 

2670 31171 

2675 31171 

Proposed  Rules: 

1602 31196 

30  CFR 

785 31176 

Proposed  Rules: 

785 31197 

906 31998 

910 31674 

912 31674 

921 31674 

922 31674 

926 31891 

933 31674 

937 31674 

939 : 31674 

941 31674 

947 31674 

32  CFR        I 

97 32056 

33  CFR 

100 31590.  31714.  32059, 

32060 

117 31176.  31367.  31591 

32562 

157 32409 

165 31592.32061 

Proposed  Rules: 

110 31197.31732 

1 1 7 31627 

165 31198 

203 32092 

34  CFR 

76 32562 

201 31592 

304 321 72 

396 32678 

581 32562 

Proposed  Rules: 

778 32746 

36  CFR        I 

7 R...  31177 

223 31 840.  32694 

37  CFR 

1 31818,32410 

201 31368 

202 .-.31368 

204 32696 

38  CFR 

17 32567 

39  CFR 

775 32411 

776 3241 1 

Proposed  Rules: 

10 31199 

111 31628 

40  CFR 

2 32386 

52 31368,  32172,  32173, 

32411.32412.32697 


60 31181.  31182.  31328. 

31700,32174 

61 31181.  31182 

65 32175.  32413 

81 32175.  32414.  32568 

180 31842.  31843.  32698 

419 32414 

761 32176 

Proposed  Rutss: 

52 32451 

60 31504 

81 - 31732 

122 32546 

157 31892 

180 31893.31894 

261 31278 

262..". 31278 

263 31 278 

264 31278 

265 31 278 

270 _ 31278 

271 31278 

716 32095.  32578 

799 31895 

1502 32234 

41  CFR 

101-43 31370 

101-45 31370 

42  CFR 

400 31182 

Proposed  Rules: 

405 32238 

43  CFR 

8400 31183 

8500 31183 

8600 31183 

Proposed  Rules: 

2640 31897 

8560 31734 

44  CFR 

64 31183.  31185,  32176 

32699 

65 32569-32571.  32701 

67 32702 

205 32062 

Proposed  Rules: 

67 32578 

45  CFR 

74 : 31715 

301 31719 

302 31719 

303 31 719 

304..! 31719 

307 31719 

46  CFR 

5 32179 

552 32068 

580 31720 

Proposed  Rules: 

382 31735 

550 32097 

580 32097 

47  CFR 

0 32414 

15 32418 

22 32196 

62 31370 
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^^ 31378,  31721,  32205,  Gershwin  be  presented  to  his 

y.  32414,32706  sister,  Frances  Gershwin 

yZ ^2414  Godowsky,  and  a  special  gold 

y^ 32414  medal  honoring  Ira  Gershwin 

g^ 32414  be  presented  to  his  widow. 

32419  Lenore  Gershwin,  and  to 

Proposed  RuIm:  provide  for  the  production  of 

^^ 32452  bronze  duplicates  of  such 

''2 31395  medals  for  sale  to  the  public. 

67 31738.  31747.  31749,  (Aug.  9,  1985;  99  Stat.  283) 

31750  Price:  $1.00 

90 32239 

100 !""".'.".'.;;!".;;".'.'.'.'.".  31400     ®-  ii^s/pub.  l.  99-87 

To  amend  title  3,  United 
**  C™  States  Ck)de,  to  authorize  the 

Ch.  44 31316  "se  of  penalty  and  franked 

1033 31844  f"^''  '"  efforts  relating  to  the 

Proposed  Rules:  location  and  recovery  of 

Ch.  7,  App.  D.  .  32240  missing  children.  (Aug.  9, 

752 32240  ^^®^'  ^^  ^*^'  ^90)    Price: 

SI. 00 
49CFR 

212 31508 

217 31508 

218 31508 

219 31508 

225 31508 

531 32424 

1152 31592 

Proposed  Rules: 

195 31401 

571 32241  ,  • 

1039 31629 

50CFR 

17 31187.31592,31597, 

32572 

215 322C5 

285 31845 

611 32070 

652 32707 

661 31845,  31847,  31848 

662 32070 

663 32070 

671 31604 

672 32071 

Proposed  Rules: 

17 31629.  31632,  32455, 

32581,32585  * 

18 32099 

20 :. 31828,  32587 

228 31200,  32100 

650 31205 

651 31899 

672 32456 
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LIST  OF  PUBLIC  LAW^ 


Last  List  August  13,  1985 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws. 
The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  individual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington. 
DC  20402  (phone  202-275- 
3030). 

H.J.  Res.  251 /Pub.  L.  99-86 

To  provide  that  a  special  gold 
medal  honoring  George 


Quantity       Volume 


W 


I 


Just  Released 


Code  of 
Federal 
Regulations 

Revised  as  of  July  1,  1985 


Title  29— Labor  (Parts  500-899) 
(Stock  No.  822-004-00092-0) 

Title  31— Money  and  Finance:  Treasury 
(Parts  0  to  199)  (Stock  No.  822-004-00100-4) 

Title  36 — PaxVs,  Forests,  and  Public  Property 
(Parts  1  to  199)  (Stock  No.  822-004-00115-2) 


A  cumulative  chacklwt  o«  CFR  issuances  appears  every  Monday  in  the  Federal  Register  in  t*ie  Reader  Aids 
section  In  addition,  a  checklist  ot  current  CFR  voturties.  comprising  a  complete  CFR  set.  appears  each  month 
m  the  LSA  (List  at  CFR  Sections  Affected) 


Price 


$19.00 


8.50 


9.00 


Amount 


$- 


Total  Order 


Please  do  not  detach 


Order  Form 


Enclosed  find  $_ 


Mail  to:  Superintendent  of  Documents.  US.  Government  Printing  Office.  Washington,  D.C.  20402 


Make  check  or  money  order  payatjie 


to  Superintendent  o(  Documents  (Please  do  not  send  cash  or 
stamps).  Include  an  additional  25%  for  foreign  rnailtng 

Charga  to  my  OipiMfe  Aooou*  Nol 

I  I  I  I  I  I  I  l-D 

Order  f\o. 


MS4* 


Please  send  me  tfie  Cod*  of 
selected  atx>ve. 


Federal  Regulations  publications  I  have 


OadH  C«d  Ofdn  Only 
Total  charges  S 


Credit 
Card  No. 


Expiration  Date  r- 
Month/Year         L 


Name— First,  Last 

1         II         1     1     1     II         II     1     1     II     1     1               II          II 

Street  address 

Ml     1  1  1     1     1     1  1  1  1  1  1  1  1  1  1  1  1  1  1     II 

Corr^pany  name  or  additicnai  address  line 

1  11   II   II       II   1   1   1   1   1   1   1   1   1   1   1   1   1   1   M          II 

City                                                                                         State       ZIP  Code 
1         1         1         1     1         1     1              1    1    1    1     1    1     1     1                       1     1     1     1 

(or  Country)                                                                                                           i     i     i     i 
1               1     1     1                                                       1     1          1               1     1     1 

Fill  in  the  boxes  t)elow 

I  1  M  I  1  I  1 


n 


n 


For  Offi«e  Use  Only. 

Quantity 

Charges 

Enclosed 

To  be  mailed 

Subscriptions 

Postage 

Foreign  handling 

MMOB 

OPNR 

UPNS 

Discount 

Refund 

PLEASE  PRINT  OR  TYPE 


D2 


3 


les 


)85 


m\ 


